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__Addendum £ 10 Report

Patient: William $imao
Date of service: Oct1. 1, 2009

Date of Injury: April 15, 2003

UCLA

SaNTA BARBARN & SAMNTYACHL2

UCLA Comprehensive Spine Ctnter
LCLA Schoal of Medicine
1240 16 Supeer, Suite 745
Santa Monica, CA Ka04

OFFICE: 133193304
FAX: HM3F2 5055

1 was asked to provide an updaied repon with new medical records that | was given to review.

Updnied Timeline:

03/06/08 Nevada Spine Clinic

Dr. Jaswinder Grover

Office note

HP1
s Ongoing symptoms neck pain
* Interscapular pain
» UE paresthesias
s  Symptons in Paracervical areas

» Symploms which are ongoing and significant

s Al times intractable
» Severe and intolerable

* Axial compression positive for reproduction of imerscapular and subocc ipital pain

» Discomfort with ROM of cervical spine

« Some subtle weakness to grip strength in UE
¢ Does not demonstrate new focal myotome or dermatomal daficits

Radiographs
« MRI

* Do not reveal significant neural encroachment

» Some potential facet tropism and degeneration of proximal cervical segments C3-

4,C4-5
¢ EMG UE still pending
Impression

¢ Persisten neck pain
s Imierscapular pain

Docket 58504 Document 20i_2-25567
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LCLA Compiehensive Spinc Center
UCLA Schos! of Medicine

1250 16™ Sreeet, Suite 743

Sama Monica, CA 90404

OFFICE: 310.359 3334
FAM: 310319 5055

= Spurling sign positive on lefi
+ Lefl parascapular spasm
* Locahzed ienderness
Radiographs
* Flexion-exiension xrays no gross instability
» Soeme possible subtle subluxation ;1 C4-5
Impression
s Ongoing neck pain
» Lef parascapular pain
* Suboecipital headache

 Potentially related to disc disruplion vs facet mediated pathology at C3-4, C4-5
Recommendations

* At wi’s end with symptoms
¢ Discography with CT scan cervical spine

07/09/08 Nevada Spine Clinic
Dr. Jorg Rosler
Office nole
HPI
* Underwent lefl sided C4-5 nerve root blocks 05/10/08
* No significant improvemen cervical symptomatology
» Ongoing neck pain and interscapular pan
* Radiating inio left arm
* Dr. Grover recommended cervical discography
PE
s Positive Spurling sign to left
* Tenderncss interscapular and lefl parascapular area
Impression
s Ongoing neck pain
» Interscapular pain
» Lefi parascapular pain
» Disc compromise C3-4, C4-5
Recommendations
¢ Cervical CT discography

08/08/08 Center for Spine & Special Surgery
Operative repon
Dr. Jorg Rosler
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Preoperative diagnosis

+  Ongoing neck pain

* Interscapular pain

+ Left parascapular pain

» Disc compromise C3-4, C4-5
Postoperalive diagnosis

» Positive provocation discography C3-4
0.3¢c nonionic contrast material injecied
Concordant pain reporied
Pain was 10/10
Evidence of disc disruption
Positive provocation discography at C4-5
0.3cc nonionic contrast material injected
Morphologically abnormal disc
Concordant pain reproduction
Pain 10/10
Negative provocation discography at C5-6
No pain reported

» 0.3 cc nonionic contrast material injected

»  Morphologically slightly abnorma} disc
Procedures

= Provocation discography with disc stimulation C3-4, C4-5, C5-6

» Discography interpretation C3-4, C4-5, C5-6

s  Fluoroscopy

e AP and lateral xsays of cervical spine
Diagnostic conchusion

UCLA

AANTA BARBARA » SANTACHLZ

LCLA Comprehensive Spne Center
LCLA Schoo! of Madicine

1230 16™ Srrecy, Suie 743

Sania Monicy, CA 90404

OFFICE: 310,319 3134
FAX: 310.319 5085

» Positive provocation discography C3-4, C4-5 with negative C5-6 discography finding

08/08/08 Las Vegas Radiology
Radiology Report
Dr. Bhuvana Kittusamy
CT discogram
Findings
o (3.4 grade 4 annular fissure a1 4 o’clock position

» (4-5 comirast noted in ventral subarachnoid space probably secondary 1o grade S fissure ai

5-6 o’clock position
Impiession
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e ...® _S/p discogram with findings described above

08/28/08 Nevada Spine Clinic

Dr. Jorg Rosler

Office note

HPI
* ongoing severe intractable neck pain
s interscapuiar pain
= periscapular pain
» underwent cervical discography
s posilive provocation at C3-4, C4-5
= npegative control C3-6

PE ,

= 1o new focal dermatomal or myotomal deficil
Impression

* neck pain

* interscapular pain

s left periscapular pain

s positive provocation discography C3-4, C4-5
Recommendations

+ follow up with Dr. Grover

09/02/08 Nevada Spine Clinic

Dr. Jaswinder Grover

Office note

HP1
¢ Persistent neck pain
» Lefl parascapular pain
* Suboccipital headaches
» Symptoms increasingly intolerable and severe

» Tenderness Paracervical area, left suboccipital nrea
» Spurling sign positive on left

UuCLA

SANTA HARBARA « SAN TACRLZ

LCLA Camprehensive Spine Comer
LCLA Schaol of Medhcine

1250 §6™ Streer, Suite 743

San Moniica, CA 90404

OFFICE: 110.319.3314
FAXM: 1]0.319.5055

» Axial compression positive for reproduction of lefl suboccipital and parascapular pain

¢ Otherwise neurologically intact
Impression

« (3.4, C4-5 disruption of disc with lefi sided facet arthrosis and foraminai stenosis
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UULA Comptehensinee Spine Center
UCLA School of Medicane

1250 16® Sereer, Sone 735

Santy Momica, €A U404

OFFICE: }10.319 3354
FADXC: 310 119 S058

.. ..® Persistent lefl parascapular and lefi suboccipital sympioms despite muliitude of

conservalive nonsurgical modalities of care and treatment

Recommendations

¢ Reasonable candidate for interbody fusion, reconstruction, decompression C3-4, C4-3

» Consideration of lefi C4, C5 neural foraminatomy

s Return 4-6 weeks

11/04/08 Nevada Orthopedic & Spine Center
Dr. Patrick McNulty
Orthopedic evaluation
HPI
» Pain increased
s Posterior neck pain

¢ Trapezial radiation, mainly lefi sided
Plan

» Need to get updated studies to see if there is significant structural changes to aler plan of

previous C3-5 reconstruction

11/25/08 Nevada Orthopedic & Spine Center
Dr. Patrick McNulty
Follow up
HP!
¢ Here with MRI cervical spine
Diagnostic testing
¢ MRI shows no significant abnormalities

= Mild issue of potential left C3-4 foraminal narrowing
+ it appears pt has been seen by Dr. Grover and Dr, Rosler

» Discogram shows annular tears at C3-4, C4-5,

Assessment
+ Funher clarify issue of ongoing pain generator
Plan

*  Get Dr. Rosler’s and Dr. Grover's noles

01/06/09 Nevada Orthopedic & Spine Center
Dr. Pairick McNulty
Follow up
HPI
» Pain has changed
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..* _ Postenor cervicothoracic pain
+ Llefl sided component

«  Will get confirmatory pain generator staius

SANTA HARBARA » SANTACRLZ

UCLA Comprehensive Spine Cemier
BCLA Schaol of Medicine

1250 16" Streew Suite 745

Sema Monica, CA 50404

OFFICE: 310.319.334
FAX: 310.319 4055

+ Bilatera] C3-5 transforaminal epidural injections confirming pain status €3-4, C4-5
+ Did have provocative discograms which were painful and concordant with C3-4, C4-5 but

had extravasation of dye at C3-6 but nonpainful

¢ This is further reason to confum with analgesic response of C3-4, C4-3

02/12/09 Nevada Orthopedic & Spine Center
Dr. Patrick McNuhy
Follow up
HPI

» Final procedure consideration visit for bilateral C3-4, C4-5 transforaminal) epidural

injections
s H & P dicated for hospital

02/13/0% UMC
Dr. Painck McNulty
Preoperative H&P
Chief complaint
s WNeck pain
HP1
s 45 year old male

» Persistent neck pam failing conservative measures

Current meds
e | ovastalin

» Fiorinal
* Enalapril
Social history

¢  Smokes % PPD
s Rare alcohol

= Works in flooring sales
PE

» No significant weakness or numbness C5-T1 dermatomes and myolomes

Diapnostic studies
* MRI supgests abnormalities C3-4
» Positive discogram C3-4, C4-5
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UCLA Campichensive Sping Center
LCLA Schol of Medicine

1250 16" Seert, Sune M5

Sanla Monica. CA 90404

OFFICE : 310019304
FAX: 110319 5038
Assessment
» Ongoing complaints cervical pain
»  Status poiential of pain relief at C3-4, C4-5
Plan

» Bilaleral C3-4, C4-5 transforaminal epidural injections

Operative Report

Dr. Patrick McNuhy
Preoperative diagnosis

» Painful motion segments C3-4, C4-5
Posioperative diagnosis

» Painful motion segments C3-4, C4-5
Procedure

+ Bilateral C3-4, C4-5 transforamina) epidural injections

02/24/09 Negvada Orthopedic & Spine Center

Dr. Painick McNulty

Follow up

HPL
» Some difficulty sorting out immediate post procedure pain relief
* Some pain associated with needle placement in anterolateral neck
s Pain with removing of adhesive sterile barriers
* Typical chronic pain relieved by approx 65-70%
» This conflicts with previous discograms which were positive C3-4, C4-5 as well as pain

relief with previous injections

¢ Pt appcars to have ongoing painful motion segments at C3-4, C4-5 primarily discogenic

» Anmerior cervical decompression, fusion, instrumentation C3-5
» Return for final procedure consideration visit

03/24/09 Nevada Orthopedic & Spine Center
Dr. Patrick McNuhy
Office visit
» For anlenior cervical reconstraction C3-5
* H&P diclated

03/23/09 UMC
Dr. Pairick McRNulty
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UCLA Comprehensiv e Spine Center

UCLA Schaol of Medicine

1250 16" Strext, Suiee 143

. Sania Menica, CA 0404

OFFICE : 310.119 1334
FAX: 1th 319 5035

__Preoperative H&P

Chief complaint
» Neck pain
HPI
* 45 year old male

e Ongoing pain failing conservative measures
Current meds

¢ | ovastatin

s Fiorinal
¢ Enalapril
Social history

* Quit smoking 2 weeks ago
e  Was smoking A PPD

* Rare alcohol

* Works in flooring sales

PE

» No significant tingling or numbness at C2, ? in dermatomes and myolomes
Assessment

» Symptomatic level C3-5 failing conservalive measures
Plan

= Antertor cervical decompression and fusion of staiion C3-5

Operative Repont
Drr. Patrick McNulty
Preaperalive diagnosis
» Symptomatic level stenosis disc hemmtion C3-4, C4-5
Posloperative diagnosis
s Same
Procedure
» Anmterior cervical diskectomy two level C3-4, C4-5
¢ Placement of biomechanical imervertebral structural cage device with two level anterior
arthrodesis C3-4, C4-5
+ Three level anterior instramentation

04/14/09 Nevada Orthopedic and Spine Center

Dr. Patrick McNulty
Follow up
HPI
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LCL A Comprehensive Spine Cemer
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2 wecks s/p anterior reconstruction C3-5

s  Doing well

» Already notices significant improvement in pain compared 10 preop

Diagnostics
» Xray shows excellent maintenance of reconstruction
Plan

¢ Follow up six weeks
» Symptoms benign

5/26/09 Nevada Ornthopedic & Spine Center

Patrick McNulty, M.D.
Orhopedic Evaluation
Complaints:

* 2 months s/p C3-5 reconstruction

» Doing well

» X-ray done

o Good maintenance

Plan;
s  D/C collar
s Stant PT
¢+ Resume Work as Tolerated
¢ F/J4 weeks

Prescription for PT
¢ Evaluate and Trear
» Stiabilization and strengihening

7/14/09 Nevada Orthopedic & Spine Center
Patrick McNulty, M.D.
Onhopedic Evaluation
Complaints:
» 3.5 months s/p C3-5 reconstruction
» Left upper extremity Paresthesias
o Pain down to hand for 1 week
s+ Please note that prior 10 surgery, his upper exiremity symptoms did not go distal 10 the
elbow.
Exam:
» Neurologic exam
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o No significant weakness or numbness 1o C5-T1 dermatomes or myotomes

o X.ray done
o Good maintenance
Assessment;

1. Concern for potential C6 radiculopathy
2. New Problem - Cervical Radiculopathy
Plan:
» MRI of cervical spine
s CT ol Cervical Spine

Assessment { Opinjons / Future Care;

All of my opinions below are based on my training, clinical 1eaching practice and the medical literature. |
am currently a Professor of Orthopaedic Surgery and Neurosurgery at the UCL A Medical Center. My
opinions are also based on a reasonable medical probability. There is no doctor-patient relationship.

Mr. William Simao was involved in a molor vehicle accident. He reported experiencing neck pain and left
shoulder pain soon after the collision. The post acciden! radiographs did not demonstrate any acute
travmalic changes, but findings consistent with mild chronic degenerative changes. He may have
sustained a soft-tissue “whiplash” injury 10 his cervical spine and exacerbated his long history of
headaches. However, it appears from the records, that he did not require specific medical treatrment lor
his spine over the subsequent 7-8 months. According 1o the medical records, it was not uniil 9 months
following the MV A that Mr, Simao began some physical therapy for his cervical symploms. He also
began complaining of lefi sided radicular symptoms at about thal time. These were not reported until
January of 2006, which was well afier the MVA. Workup following this included an MRJ, about one year
afier the MVA (3/2006), which was again consistent with chronic degenerative changes without any
signilicant nerve compression or traumatic structural changes.

He ultimalely had discography which showed the C3-4 and C4-5 levels to be positive, and it appears thal
his surgeon, Dr. McNulty, based his surgery on the discography. Dr. McNulty’s first note on } 1/25/08
noted that the MRI did not show any significant abnormalities. It is rarely recommended to operale on the
spine where the MR does not show any significant abnormalities. These surgeries typically have poor
outcomes. Dr. McNulty is probably aware of this, which is why he asked for further confumatory
anesthetic injections, following these studies in order 10 try 1o clarify the pain generator. What this
implies, however, is that the source of the pain, given conflicting studies, a relatively norma) MRJ, and
discography showing discogenic changes at multiple cervical levels, was not clearly identified.
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UCLA Comprehensiv € Spine Centee
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1250 to™ Streel, Suite 743
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OFFICE: 310.319 33
FAX: 310319 5085

I still maintain as in my earlier repont, that this type of surgery for axial neck pain is a controversial
procedure. Therefore, in my opinion the low success rate does not 1ypically warrant the need to undergo
the procedure and | recommend treating these patients withoul surgery. From the notes, although it is still
within the post-operative period, it appears that the patient is still having pain and some radicular
symptoms. This may imply that the surgery did not help and the patient may have continued sympioms.

In summary, it is still my opinion that Mr. Simao may have sustained a sofl tissue “whiplash™ 1ype injury
as aresult of the MV A of April 2005. This injury did not require any specific treajment until nine meonths
followmng the MVA. His imaging studies reveal chronic degenerative changes which mast likely pre-
existed the MV A. His current symptoms are consistent with his chronic degenerative changes w hich
appear by report 10 have worsened slightly from the MR] of the cervical spine in 2006 10 the mo st current
MRI of 2008. The MVA did not result in any acute traumatic structural injuries, but may have contributed
1o his symptoms immediately following the MV A. The fact that he is a smoker probably contributes to
neck pain and degeneration. This is consistent with his current symptoms which are most probably cansed
by his pre-existing degeneration in his neck. The post-discogram CT demonstrates annular fissures which
are commonly associated with arthritic changes. As far as apportionment 1 relate the initial treatment
done from the time of the MVA through 5/26/05 to the MVA. His treatment for his symptoms o f neck
pain after this ] apponion no more than 25% to the MVA of 2005. Although spine surgery was an option,
it was not necessary in this case. Regarding his headache complaints, his initial headaches may have been
part of a whiplash syndrome but his current migraines seent compatible to his pre-MV A headac hes which
were not causally related to the MVA. At this time it is too early to comment on future care needs based

on the noles | have reviewed to date. ] look forward 1o reviewing these records afler his 6-8 month post-
operalive evaluation,

Sincerely,

Jeffrey C. Wang, MD

Prafessor of Orthopaedic and Neurosurgery
UCLA Spine Center

UCLA School of Medicine

1250 16th St. Tth Floor

Santa Monicz, CA 90404

Tel: (310) 319-3334

Fax:(310) 319-5055
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UCLA Compreheosive Spine Centax
UCLA School of Mediring
1250 16"* Bucay, Suite 745
Santa Morsica, CA 90404

OFFICE: 3181153334
FAX: 310.219.5055

Records and Films Review Addendum #2
Paticot: William Simao
Date of service: July 4, 2010

Date of Injury: April 135, 2005

1 was asked to provide an updated report with new medical records that [ was given to review.

Records Reviewed:

11/01/07 Southwest Medicine Associates
Britt Hill PA-C
History / Complaints:
. 44 yo
History of cervical disc disease
Migraines
Had pre-operative clearange for epidural of neck
Had brief episode of lefi arm radiating pain; 15 min then completely reso lved
Denies chest pain
Came today because wife forced him to come.

Exam
¢ pormal
Medications:
Lyrica 75 mg
Enalapril 20 mp
Lovastatin 20 mg
Zomig 10mg
Promethazine HCL i2. 5 mg
Assessment
1. Cervicalgia
2. Migraines
Plen:
» Continue current meds
* Pain management cpidural
» Smoking cessation
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1/14/08 Southwest Medicine Associates
Britt Hill PA-C
History / Complaints:
v 44y0
» Family dentist requests that he see an oral surgeon
» Suspicious growth on gum line / jaw

Medications:
s Lyrica 75 mg
* Enpalapril 20 mg
= Lovastatin 20 mg
» Zomig 10mg
»

Promethazine HCL 12. Smg
Plan;

Continue corrent meds
» Referral to Oral surgery

2/06/08 Southwest Medicine Associates
Britt Hill PA-C

History / Complaints:

*» 4yo

* Blood in throat when he awakens in AM
Exam

* Neck supple

s Nasal Turbinates injected with bleeding in right nares
Medications:

» Lyrica75 mg

« Enalapril 20 mg

» Lovastatin 20 g

¢ Zomig 10mg

+ Promethazine HCL 12. 5 mg
Assessment

1. Bpistaxis

2. Hyperlipidemia

3. ‘Hypertension

s Conlinue current meds
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» Labwork
s (el in pose

4/15/08 Southwest medical Associates
CT Mandible
Impression: ,
1. Extraction deformity inright mandible

12/24/08 Southwest Medicine Associales
Britt Hill PA-C
History / Complainis;
» 44yo
» Migraines
e Wonld like referral to smoking cessation
Exam
» Neck supple without lympadenopathy
» Neuro intact
Medications:
* Enalapril 20 mg
s Lovaststin 20 mg
» Zomig Smg
s Buiahita] APAP caff Cod
Assessment
1. HTN
2. Hyperlipidemia
3. Nicotine dependance
4. Migraines
Plan:
« Continue current meds
» Routine labs
* Smoking cessation

2/25/09 Soutbwest Medicine Associates
], Hemandez, M.D.
Neurelogist
History / Cornplaints:
*» 4H4yo
e Neck pain

BAMTA BARBARA = EANTA CRAE

UCLA Camprehensive Spine Center
UCLA School of Medicine

4250 16" Sucy, Suite 145

Sants Monic, CA 90404

OFFICE: 310319.034
FAX: 3102195058
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* Migraines
s  Was sent ta neurology
s Without aura
» Had for 12 years '
e 2%/ week over last &6 monihs
Exam ‘
* Norma}
s Nezck supple
» Neurp intact
» Upper extremity motot and seosory and DTR intact and equal
Medications:
» Enalapril 20 mg
» Lovastatin 20 mg
* Zomig 10mg
¢ Chanix 0.5 mg
Asscssment !
1. Migraines .
2. Possible intracranial etliology
Plan:
CT of brain
Change Zomig dose
Refer to Alicia Felicia
Re-start amitryplalice
DIC Buitalbital

3/016/09 Southwest Medicine Associates -
Britt Hill PA-C
History / Corplaints;
s 44 yo -
» Refill on smoking cessation medications
Plan:
« Refill Ghantix

3/20/2009  Southwest Medicine Associates
Chest x-ray 2 views
Impression: .
1. 9 mm fpint nodular density in left lower lobe on PA

UCLA

FANTA BARBARA = AANTA CRUZ

UCLA Comprehenaive Spine Center
UCLA Schinol of Medicine

1250 16" Soreet, Sukn 745

Sapls Monics, CA 90404

OFFICE: 3103193334
FAMC: D19 5058
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05/22/09 Southwest Medicine Associates
Britt Hilt PA-C
History / Complaints:
* 45yo
Seen in nevrology clinic today
Underwent cervical fusion on March 24"

Hes still not had Brain CT

Zomig 5mg successful
Exam
e pormal
Medications:
» Enalapsil 20 mp
» Lovastatin 20 mg
* Zomig 10mg
¢ Amitryptaline 25mg
Assessment
1. Migraine no aura
2. lmproved
Plan:
* Change Zomig
+ [Increase Amitryptaline to 50gm at bedtime

5/26/09 Nevada Orthopedic & Spine Center
Patrick McNulty, M. D.
Orthopedic Evaluation
Complaints:
+ 2 months g/p C3-5 reconstruction
¢ Doing well
s X-ray done
o {Good maintenance
Plan: .
D/C collar
Start PT
Resume Work as Tolerated
F/U 4 weeks

AANTA BARRARA » EAMTA CALRE

In jast 2 wonths migraine frequency decreased to bwk

UCLA Comprehenssive Spipe Center
UCLA School of Meditine

1250 6™ Sirrey, Suite 748

Sants Momsica, CA 50404

OFFICE: 310.119.3324
FAX: 3107195055
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Prescription for PT
» Evaluate end Treat
s Stabilization and strengthening

06/02/09 Southwest Medicine Associates |
Britt Hill PA-C '
History / Complaints:

= 46yo

s Allergy
Exam )

» noroml
Medications:

e Enslepril 20 mg

« Lovasiatio 20 mg

» Zomig 10mg

» Amitrypialine 25mg
Assessment

1. Allergic Rhinitis

Plan:

» Singuldir

6/05/09 Desert Valley Therapy

Intake
Janelle Leuchman, PT
Anatomic Diagram:

* Pain in-frontal head

» Pain in posterior neck

» Pain para scapular

* No pain marked op arms

Revised Oswestry Disability Index for low back pain and dysfunction:

. 20%
History/ Compilaints:

s Uneventful post-op course
No complications
Brace was d/c'd on 5/26/09
Head is in more forward position
Pain with sleeping

B

JANTA BARBARL - BAMTA CALZ

UCLA Comprehens! ve Spine Centex
UCLA Sch ool of Madicine

1256 16* Strexy, Suite 743

Santa Monits, CA 70404

OFFICE: 2153193334
FAX: 3103195055
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UCLA Compeehensive Spinc Center
UCLA Schoe) of Medicine

1250 16® Strexd, Solie 745

Sants Monica, CA 50404

OFFICE: 3103193134
FAX: 310319.3083
Denies radicular sympioms
Owns a cleaning company; polishes tile and cleans carpets.
Was scheduled to return to work next week bul is thinking about pushing it back
Doing 30% of houschold tasks
» Looking up and turning bead; side to side, canses pain.
Medicstions: -
s Occasional migraine pill
s Now less frequent than befare surgery
Exsm:

Very tall
Increased tightness of bilateral SCM and Rhomboids
Incision well healed
Cervical ROM
o Flex/Ext: 50/20 degrees
o Side to side: 20/20 degrees
o Rotation Lefl / Right: 25 / 50% of norma)
= Motor.
o Upper extremities 5/5
o Decp neck flex 2/5
© Scapular stabilization 3/5
* Neg Spwling’s
» Light touch in all extremities intact
Assessment / Plan:
e 20% dysfunction
Decreased ROM and flexibility
Decreased posture awarcness
1-2 xfweek
Exercise
HEP

6/16/09 Southwest Medical Associates
CT of Head

Impression: |
1. NO acute findings.

6/23/09 Desert Valley Therapy
e Decrease in varions ADL's
¢ May return to work lodey
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« Pain wakes him 5-6 x pight
+ Propressing well

6/30/09 Desert Valley Therapy
» Increased neck pain
Continue treatment 1-2x/week

7/07/09 Desert Valley Therapy
Disability lndex:
s 12%
» Neck Pain continues
o 1/10at rest

o -6/10 after 9 hrs of work

s Paticnt:met strengihs goals after 5 visits
s Met ROM goals
» However increased disability
¢ Good posture
s Met 75% of goals
 Discharge to HEP
7714109 Nevada Orthopedic & Spine Center
Patrick McNulty, M.D.
Orthopedic Evaluation
Complaints:

= 1.5 months g/p C3-5 reconstruction
¢ Left upper extremity Paresthesias
o Pain down to hand for 1 week

SANTA BARBARA » SAMITA CAUT

UCLA Comprehensive Spine Center
UCLA School of Medicine

1250 16% Sneey, Sclte 743

Sana Monies, CA 50404

OFFICE: 3101193334
FAX: 3103195035

» Please note that prior to surgery, his upper extremity symptoms dil pot go distal to the

elbow..
Exam:
¢ Neuro ¢xam

o ;No significant weakness or oumbness to C5-T1dermatomes or myotomes

» X-raydone
o }Good maintenance
Assessment:

1. Concemn for potential C6 radiculopathy
2. New Problem — Cervical Radiculopathy

Plan:
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07/15/09

MRI of cervical spine
CT of Cervical Spine

Sounthwest Medicine Associales
Britt Hill PA-C '

History / Complaints:

Exam
[ ]

46 yo

Lef side neck pain

Left shoulder pein

Radiating pain down left arm

Numpb sensation in fingers

S/P cervica) fusion

Surgeon ordered an MRI of neck yesterday

Neck ROM pormal
Tightness in traps

Medications:

Enalapril 20 mg
Fexofenadine 180mg
Fluticason proprionate 50mcg
Lovastatin 20 mg

Zomig Smg

Amitryptaline S0mg

Assessment

1.
2.
Plan:

8/11/2009

08/18/0%

Cervicalgia
Cervical Radiculopathy

FAU after cervical MRI

MR]1 Cervical Spine
CT of Cervical Spine

Southwest Medicine Associates
Britt Hill PA-C

History/ Complaints:

46 yo
Was seen in nevrology clinic today
o Migraines significantly diminished 10 1x/montb

UCLA Comprehensive Spine Ceniny
UCLA Schaonl of Medicine

1250 16" Swreet, Sulle 743

Sarts Mosica, CA 9(M04

OFFICE: 318319330
FAN:310319.5055
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UCLA Comprehensd ve Spine Ceota
UCLA School of Medicine

1230 15® Swoet, Suile 745

Sants Monla, CA 0404

OFFICE: 103153334
FAX: 3103193053
o CT of brain normal
Lefi side peck pain
Left shoulder pain
Radiating pain down Jeft arm into digits 3 and 4
Numb sensation in fingers
S/P cervical fusion ,
Surgeon ordered an MRI of neck yesterday
Undergoing evaluation by surgeon

Exam
¢ ‘Nornal
Medications: -
Enalapril 20 mg
Fexofenadine 180mg
Fluticason proprionate 50mcg
Lavastatin 20 mg
Zomig Smg
Amitryptaline 50mg
Assessment
1. Migraines
2. Cervical Radiculopathy

s Amitriptyline 50 mg at bed

» Somig 5 mg at onsct of migraine
» Continue with ortho

s F/U4 months

9714/09 Soutwest Medical Associates
Neurohgy Note
Referred by : Ratrick McNulty, M.D.
EMG Left upper extremity
Impression:
1. Norma]

12/07/09 Southwest Medicine Associates
Newrology Clinic
J. Hernandez, M>D>
History / Complaints:
» 46y0
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Exam
[ ]

Self d/c'd amitriptyline

Now with migraines 2-3x/week

Zomig no longer working

Neck and shoukder pain may trigger HA
Left side neck pain

Left shoulder pain

- Radiating pain down left arm

Neck paim may tnigger HA
SP upper exmremity EMG

Left sided cervical tenderness

Medications:

% &« v & 8 8

Ass

B

Plan:

171310

Enalapril 20 mg
Fexofenadine 180mg
Fluticason proprionate 50mcg
Lovastatin 20 mg

Zomig 5mg

Amitryptaline 50mg
Butalbita}- APAP-Caff-COD
Naprosdlen 500 TID

ssment

Neck pain secondary to DDD
Resart Amitriptyline

Continue Zomig

Referrdl to Pain management for neck
Naproxen 500mg TID for neck
Follow'up in 3 weeks with Alicia Felicia

Southwest Medical Associates

Cervical X-ray (5 views)
lrpression:

].
2

1728/10

Fusion.C3-C6
No other abnormalities

Southwest Medical Associates
Alicia Felicia, APN

Complaints / History:

UCLA

BANTA BARBARA » RANTA CALR

UCLA Corspreb oo ve Spine Centn
UCLA School of Medicine

1240 16™ Street, Suite 145

Sania Monics, CA 50404

OFFICE: 310.3)9.33)4
FAX: 3103193015
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Exam:

46 yio
9 year history of migraines
Neck prin; left side
Pain soinetimes triggers migraines
Cervical fusion 3/2009
Was followed by Dr. J. Hernandez
Now here for re-evaluation for Amitryptyline and Zomig
2 HA / week
Claims that Surgery completely resolved his neck pain
He underwent 6 weeks of PT without help
Agrees to try PT agsin
Exercises
o Walks or runs daily
Skep
o 9-10hrs
Stress level
o Moderate

1
normal-

Medications

Zomig Smg pro migraine

Fluticasone proprionate 50 meg/ACT spray
Enalaprial Maleate 20 gm

Naproxen 500 mg TID

Amitryptyline 50mg

Singulair 10 mg

Lovasatin 40 mg

lmopression:

L.
2.
Plan:

Migraine HA without Aura
S/P anterior cervical Fusion

Increase amitryptaline to 50 g up to 100mg BID
Zomig for breaktbrough pain

PT

HEP

Stress Mapagement

Fn

UCLA Comprehendive Sping Center
UCLA School of Mcdidne

1250 16™ Street, Syine 743

Sania Momijes, CA $0404

OFFICE: 310319334
FAX:3103193033
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TCLA Comprehenyive Spine Centet
UCLA Schoed of Madicine

1230 16™ Sueet, Sufie 745

Sanls Monia, CA 90404

OFFICE: 3103193334
FAD: 110319.5053

21710 Desert Valley Therapy
Intake
Anatomic Diagram:
» Posterior head
o Posterior neck; L> R .
s Pain radiating down entire Jeft shoulder and arm; anterior and posterior.
» Down to second and third fingers
Medications:
» Naproxen
» Lortab
e Lovastatin -
s  Analiprl
Comphints /History:
e Neck pain
= Headaches
« Numbnkss and tingling
» Hypertension
e Pain limits job function
Exam:
s Forward beat posture
» Tenderness over left upper trap
*» ROM -
o Side decreased by 50%
s Motor of upper extremities
o Left upper =4/5
» Hand grip
o L/R=44/1431bs
Assessment / Plan:
s HEP .
Modalities
Ther Fx
Increase ROM
Increase strength
Good candidate for PT

2724110 Desert Valley Therapy
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3/02/10

3/05N0

UCLA Comprehenmive Spine Centey
UCLA Schoot of Medicine

1230 16 Surexq, Suite 743

Sanis Moanics, CA S0404

OFFICE: 3103193304
FAX: 3103195055

* Doing good
s freaimemt

Desert Vallcy Therapy
« Stiff and hurting
s« [reatiment

South West Medical Associates

‘Raon Scibel, M.D

Referred by Jesus Hernandez, M.D. (neurology)
Primary care physician: J. Metcalf, DO
Resason for Evaluation:

‘Neck Pain

History / Complaints:

46 yo
Seen by pain management Dr. Arita dating back to 2007
o Insidious onset of neck pain and migraines
MRI Cervical Spine (3/06)
o C3-4 facet hypertrophy
o Mild narrowing of neural foramen
o Possible Left ascending L4 root compression
o C4-5bulge
o Remainder of cervical spine unremarkable

'Dr. Arita performed the following injections:

o C3-4 SNRB

o Lef C4 facet block

o Had several weeks of relief with each procedure
Reinitinted care at end of 2008

-Seen by Drs. Rosler and Grover

Discogram C3-C6 with anmslar tears at all levels

Underwent sevesal C3-C5 transforaminal epidurals

C3-C5 ACDF by McNulty or 9/2009

Patient has persistent Ieft trapezial pain radiating to left upper extremity

EMG shows possible median and ulnar neuropatby

Patient tells me that he dees npot want upper exiremity surgery and that hye is doing
well

90% of bis symptoms are in posterior cervical spine with radiating symptoms to left

traps.
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UCLA Comprebensive Spine Conta
UCLA School ol Medicine

1250 16* Strees, Bulte 743

Sants Monic, CA 50404

OFFICE: 310319.)334
PAX: 3103195055

Exam

Slight decrease in cervical ROM

Multiple Trigger points

Sensory intact

Motor intact

DTR's intact and equal

Assessment ‘
4. Similar compiaints as be had pre-operatively, several years ago.
5. Axial neck pain radiating to left tapezial region

Plan:

Pain may sti)] be in C4 distribution

May be secondary to left sided foramina) stennsis
Trigger points

Possible re-surgical evaluation

Procedure
* B Trigger point injections
s Cervical paraspinous region

3/09/10 Desert Valley Therapy
» Doing good
s ftreatment

3nzie Deser1 Valley Therapy
e Sore in upper right back
* treatment

3né6no Desert Velley Therapy

« Still burting
e ‘Treatment

INn9No0 Desen Valley Therapy
» No new complaints
o Refer to PM

3/2310 Nevada Orthopedic and Spine Center
History / Complaints:
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3730110

UCL A Comprehénajve Spine Couter
UCLA School of Medicine

1250 16™ Stroxy, Swile 743

Santa Momics, CA 50404

OFFICE: 310.319314
FA: 210.319.5055

Lef sided neck pein

Trapezial parascapular radiation

Was secn by pain management and has some C3-4 foramipal stenosis
Again this would affect C4 nerve roo
This was noted before surgery
He does not have C4 dermatoma] pattem of pain
Please note that there is a correction to the chart note of 8/25/09 in which should
read:
o *“C4 nerve roat dermatomal pattern of pain is typical for the anterior chest”
Was seen by Dr. Taylor for upper extremity paresthesias
Considering Carpal Tunne] refease back in 2609

‘Patient did not follow up with this

Diagnostic studies

X-ray cervical spine (2 views)
o Excellent interbody fusion at C3-C5

Assessment

6.

9.

May have Facet mediated pain below his fosion (ie. C5-6 and C6-7 which could be
- giving him lefl sided neck pain, trap and periscapular pain.

7.

8. 1 think this mild and typically just simple restoration of disc height and formal

Would not attribute this to residual C3-4 foraminal stenosis.

anterior decompression would address any residual symptoms
In general 1 would not recommend PT so 1 will refer back to pain management with
intention of trying left sided C5-6 and C6-7 facet / medial branch blocks / shlation

10. I do NQT think that there iz apy significant symptomatic problem with any

Plan:

potential residual Jeft C3-4 foraminal stenosis because symptoms are not in a C4
dermatome

F/U
Refer to pain management for facet blocks C5-C7

Desert 'Valley Therapy

s Going to pain mapagement for shots son
v Treatmeni

Desert Valley Therapy
¢ No new complaints
» Doing fairly well
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» Probably d/c after next treatment

4/02/10 Desert Valley Therapy
+ OK but still having pain

+ Home HEP
» D/C
4406/10 Southwest Medica] Associates
Terry Robichaud, PA-C
History / Complaints:
¢ Lefl sided neck pain

» Upper trep pain
« D, Seibel feels sccondary to foraminal stenosis at €4
L ]

UCLA

UCLA Comprehensive Spine Center
UCLA Schoo) of Medicine

1150 16® Sueet, Solie MY

Saxia Monic, CA D044

OFFICE: }10.3133)M
PADX: 110919 3055

Dr. McNulty believes possible facet mediated pain and referred for facet, medial branch

blocks/ RF procedures

* o He does not fre] that patient’s symptoms are coming from C4 dermatome; because would
have more anterior chest pain than his upper trap and peck pain

* Patienl wishes to schedule procedure
Exam:

¢ Unchanged
Assessment / Plan;
}. Schedule Left C3-C6 medial branch blocks.

4/20/10 Southwest Medical Associates
Surgery Cenler
Sutgeon: .
* Ross Seibel, M.D.
Procedures Notp:
1. Left C3-C6 Medial branch blocks.

4720110 Southwest Medical Associates
Terry Robichend, PA-C

History / Complaints;

s  S/P C3-C6 medial branch blocks

s  Only appreciated 30% reduction in pain
Plan: _

s Schbeduled Left C14 transforaminal epiduursl

Active Problem list:
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Altergic Rhinitis

Buiging C4-5 disc

Cervical postlaminectomy syndrome
Cervical Radiculopathy

Migraines
Tension HA
Epistaxis
. Hypertipidemia
10. Hyperttnsion

11. Myalgia

12. Nicotine Dependence
Medications:

098 N G LD LN

Singulair

Lovastatin

Amitriptyline 50 mg

Naproxen 500 tid

Fluticason Proprionate 50 mg nsal
Zomig Smg

Enalaprial 20 mg

Radiographic Studies Viewed:

4/15/05 Rndiog}aphs of cervical spine
Findings:

» Essent{aﬂy normal radiographs of cervical spine

5/23/05 MRI of brain
Findings:
s  Unremarkable

10/18/05 Radiographs of cervical spine
Findings;
e Normal for age.
» Esseptially normal films

3/22406 MRI of cervical spine
+ Decreated signal at C2-3.

UCLA Comprehensive Spine Conter
UCLA Schuool of Medicine
1250 16* Sireet, Suie 745
Sants Monica, CA 90404

OFFICE: 3103193334
FAD(: 3103195034

CA4 nerve root compression secondery to facet hypertrophy
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9/24/07

6/177/08

4/30/08

8/8/08

11/6/08

8/11/09

8/11/09

. " » B8

VCLA Comprehensive Spine Conter

Smal) central disc bulge that | would regard as insignificent at C4-5,

No peural compression.

MR of cervics) spine
Decreased sipnal at C2-3.
Small central bulge at C4-5.
No ncural compression.

Rediopraphs of cervical spine
Flexion/extension lateral radiographs of cervical spine.
No instability noted.

MRI of cervical spine

Mild signal Joss at C2-3 on sagittal cuts.

No significent disc bulging or any neuro compression noted.

Discs at C3-4 and C4-5 have normal signal inlensity,

Minima} central bulge at these levels with no peurological compression.

CT scan of cervical spine

Appears to be a post-discogram CT scan of the cervical spine.
There is contrast noled at several levels.

MR1 of cervical spine
Decreased gignal at C2-3.
Small central bulge at C4-5,
No neural compressijon

MRI of cervical spine
Evidence of cervical plate with prior fusion at C3-4 and C4-5.
Sagittal views without any central stenosis.

UCLA School of Medicine
1250 16® Styeet, Swie 748
Sunta Monics, CA 50404

OFFICE: 3103193334
FAD: 310.318.5055

No otber significant problems with stenosis or disc berniations at other levels,

Adjacent levels to fusion look fine.

CT scan of cervieal spine

Evidence of bons formation within the cages a1 C3-4 ang C4-5,
No obvious loosening of the screw/bone interface.

No Joosening of the screws or displacement of the cages.
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UCLA Comprelvenxigg Spine Como
UCLA Schuol of Mediciac

1250 14™ Sernet, Suire 743

S Momsa, CA 90404

OFFICE: 310.2193)34
FAD: 3103153055

¢ Appears to be fused.

111410 Radiographs of cervical spine
Radiographs of cervical spine demonstreic ACDF st C3-4 and C4-5.
No loosening of the plate and there appears to be bone graft within the cervical spacers.
« Perhaps some mikl early degeneration at the C5-6 leve] compared to earlier radiographs.

A nt / Opinio e Care:

Al of my opinions below are based on my training, clinical teaching practice and the medical literature. I
amn currently a Professor of Orthopaedic Surgery and Newrosurgery at the UCLA Medical Center. My
opinions are also based on a reasonable medical probebility however, are preliminary and subject to
change based on future records/documents supplemented and reviewed. | am reviewing these records for
cvaluation purposes only. There is no doctor-patient relationship.

Mr. William Simao was involved in a motor vehicle accident. He reported experiencing neck pain and left
shoulder pain soen after the collision. The post accident radiographs did not demonstrate any acute
traumatic changes, but findings congistent with mild chronic degenerative changes. He may have
sustained a soft-tissue “whiplash” injury to his cervical spine and exacerbated his long history of
headaches. However, it appears from the records, that he did pot require specific medica] treatement for
his spine over the subsequent 7-B months. According to the medical records, it was not until 9 mooths
following the MY A that Mr. Simao began some physical therapy for his cervical symptoms, He also
began complaining of left sided radicular symptoms at about that time. These were not reported until
January of 2006, which was well after the MVA. Workup following this included an MRI, about one year
after the MV A (3/2006), which was again consistent with chronic degenerative changes without any
significant nerve compression or traumatic structural changes.

I have hag a chance td review the extensive radiographs, MRI studies, and post surgery imaging studies
and these serve to reinforce my opinions. 1 do not sce any tranmetic structural changes in any of the
radiographic studies that would lead me to believe that there was any structural damage to the cervical
spine caused by the MV A The essentially normgl imaging studies reinforce miy opinions that this patient,
at most, sustained a soft tissue strain. His surgeon appeared to base his surgical recommendations on the
discograms which showed the C3-4 and C4-5 levels to be positive, His surgeon’s first note o 11/25/08
noted that the MRI did not show any significant abnormalities. I agree with this assessment. I do not
perform elective surgeries on normal imaging studies and it is very rare, if et all, that surgery is
recommendead op a spine where the MRI does not show sny significant abnormalities.
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UCLA Schos) of Medicine
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J s1i}} maintain as in my earlier repont, that this type of surgery for axial neck pain is s controversinl
procedwre. Therefore, in my opinion the low success rate does not typically warrant the need to undergo
the procedure and | recommend treating these patients without surgery, especially those without any
radiographic abnormalities, and essentially normal discs.

In summary, it is still my opinion that Mr. Simao may have sustained a soft tissue “whiplash” type injury
as a result of the MV A of April 2005. This injury did not require any specific treatment until pine months
following the MVA. His imaging studies reveal mild chronic degenerative changes which most 1kely pre-
existed the MVA. Patients that uadergo this type of surgery for appropriate pathology typically do quite
well and this surgery typically has an enormously high success rate. The imaging studies do not reveal
any definitive non-union and the fusjon appears 1o bave healed successfully. If the patient is eurrently still
expericncing pain, I would not think that this surgery, after successfully healing, would cause significant
pain. As far as apportionanent I relate the initiz! treatinent dene from the time of the MVA through
5126/05 to the MVA. His treatment for his symptoms of neck pain after this I apportion no more than 25%
to the MVA {2005, and this i3 based on subjective reported symptoms only. 1 reserve the right to alter
my opinions ifany further information is given to me.

1t appears that lhere is ongoipg pain and some controversy as to the source of the pain. There appears 1o
be disagreement between the surgeon and the pain menagement physicians as to whether it is the facet
joints at C3-4 or some C4 mediated nerve pain from foraminal stenosis. I do not find that thix shauld be
on issue. This is a fused level which would typically eliminate any facet mediated pain and any issues

with nerve root symptoms 1 do not see any significant compression at this level on the imaging studies
nor do | feel that there is any compression on the nerve leading to any symptoms.

Sincerely,

i il

Jeffrey C. Wang, MD'

Professor of Osthopaedic and Neurosurgery
UCLA Spine Center

UCLA School of Medicine

1250 I6th St. 7th Floor

Santa Monica, CA 90404

Tel: (310) 3193334

Fax:(310) 319-5055
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Page 1

DISTRICT COURT
CLARK COUNTY, NEVADA

WILLIAM JAY SIMAQ, individually
and CHERYL ANN SIMAO,
individually, and as

husband and wife,

Plaintiffs,

Vs, Case No. A539455
JENNY RISH; JAMES RISH;

LINDA RISH; DOES 1 through V;
and ROE CORPORATIONS

1 through V, inclusive,

Defendants.

DEPOSITION OF JEFFREY C. WANG, M.D.
Santa Monica, Califcornia

Tuesday, February 15, 2011

Reported by: Dianne G. Slockbower, CSR No. 10676
LST JOB NO.: 134323

L

LITIGATION SERVICES & TECHNOLOGIES - (800) 330-1112
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JEFFREY C. WANG, M.D. - 2/15/2011

2 (Pages 2 to 5)

1 DISTRICT COURT 1 INDEX
2 CLARK COUNTY, NEVADA 2 Examination By; Page
3 3 MR. WALL L]
4 WILLLAM JAY SIMAQ, individually) 4 MR. ROGERS [ | .
and CHER YL ANN SIMAQ, ) g5
5 individually, and as } 6
husband and wife, } 7
6 . ) 8 EXHIBITS
Plainifls, } 9 Page Page
? H Plaimif's Descripti roduced Mark
. } Case No. A539455 . aintifT's cTiplion Introdu ed
8 ) Exhibit ] CV
JENNY RISH: JAMES RISH; ) 11 Exhibit ¢ 7
9 LINDA RISH: DOES I through V. ) o .
and ROE CORFORATIONS ) 12 Exhibit 2 List of cases 13 7
Vi X
10 ) thiough V, “‘"“5‘)"" ) Exhibit3 CDol8deposiions 15 77
13 of Dr. Wang
11 .
Defendams. ) N 19 Fxhibitd  Foe Schedule % 77
12 1% Exhibit 5 Repon daed 2/10/09 15 m
13 16 Exhibit & Report dated 10/1/409 20 n
iti 117 Exhibit 7 Report dated 21440 20 77
14 Deposition of JEFFREY C. WANG, 1b) port il
15 M.D., laken on behall of Plaintiffs, al 18 Exdibit 8 Work file consisting 18 7
ije 1250 161h Strecl, Suiie 745, of 9 CDs {anached)
17 Sania Monica, California, beginning 139
18 2:43 p.m. and ending 214-47 pm. on Cuwrrent bills 10 date
19 Tuesday, February 15, 2011, before 20 and whether they've
20 Dianne G. Slockbower, Cerlified been paid or not
21 Sharthand Reporier No. 10676. 21 (Retained by Dr. Wang)
22 22
23 23
24 24
25 25
Page 2 Page 14
1 APPEARANCES: 1 Sants Monica, California, Toesday, February 15, 2011
2 For Plaimiffs: . .4
{Appeanng Itlephonicelly and through Skype) 2 ZA3pm - 447 pen
3
LAW OFFICES OF MAINOR EGLET, 11P p JEFFREY C. WANG, MD.,,
¢ r?(:'() Sgll;:t:d}‘l—uxﬂs]irf;q. 5 called a8 @ wimess by and on bebalf of the Plainufls,
5 Suite 600 [ having been fisst duly swom, was examined and testified
Las Vegas, Nevada 89101 .
b TEL. [702) 450-$400 T asfoliows:
FAX: (702)450-545} B
; fon Defendants 9 EXAMINATION
ot endants:
{ Appearing \¢}ephonically and thiough Skype) 10 BY MR. WALL:
9 MAS GELO 11 Q Docior, could you staie your neme and spell it
LAW CFFICES QOF ROGERS, TRAN 3
10 CARVALHO & MITCHELL 12 for the record, pleanse.
BY: Steve Rogers, Esq. 13 A First name is Jeffrey, J-E-F-F-R-E-Y, middle
1 gmls?';g“”h Swreet 14 nsme s Chan, C-H-LIN, last pame is Wang, W-A-N-G.
uile
12 Las Vegas, Nevada 85101 15 Q And bow are you emmployed?
TEL: (702)383-3400 16 A Arc you uaking who am 1 employed by?
: i 17 Q How arc you tmployed? What do you de?
15 18 A 1'm ap orthopaedie spine aurgeon.
16 19 O Al right. Dr. Wang, my came i David Wal, |
18 20 Steve Rogers is abvo present. 'm an attormey on bebalf
19 23 of Willlsam §imao, yoo undersiand that that's the nature
§? 22 of today's deposition?
22 23 A Y
g 3 24 Q Because we are doing thés telephonically, but 1
75 25 can 22 You throogh Skype s» well, if there’s any problem
Page 3 Page 5
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JEFFREY C. WANG, M.D. -
3 (Pages 6 to 9)
b with any question tbat | ask that it docon's come throngh 1 Q How sboni lombar?
2 clearly, go shaad and sk me to restate li; is 1hat all 2 A Y
3 right? 3 Q Thorneke?
L A Y 4 A 19 pretty rare, I'm bot sore §if I've doze 1o
5 Q Ifyon don't, I’'m jost going 10 sort of assume, 5 in the past.
3 1 guess, from Lbe trepseript that you ooderstond my 6 Q Oksy. Doyon believe that discographyis s
7 gueation; fair enough? 7 reliahle diagnoatic tool?
8 A Y 8 A No.
9 Q You bave bad your deposition taken on & nomber 9 Q Wby pet?
10 of ocessions; i that right? 10 A Wel, 1here xre many studies showing thal H can
11 A Y 11 be guite variable. The results nre not definitive. 1t's
12 Q Would you wajve the standard sdmpnaitions thai we 12 just another piece of information.
13 pormally pive doring s deposition? 13 Q When you nay it's just anotber piece of
14 A Y 14 informatios, yon order them on peeasion; a pproximaiely
15 Q Al right. ) bave — strike that 15 how many times & year do you order a diseogram?
16 Do you have a copy af & corrent CV? 16 A Boy, il F bad 1o eatimate my best goess would be
17 A Ya 17 hfieen.
18 Q All right. I'm going ta ssk that that be marked 18 Q Do yoo ust them as part of a range of toola for
19 as Exhibit 1. How currentis it? 19 disgnuostic porposes?
20 A 1mean, it's corrent within the 1ast year. 20 A Yeab, ] mean, it's jost anotber test, it given F
23 Q All right. The copy | have, just by way of 23 os some information,
22 reference, shows that yoor ¢hikiren sre 3 and 10. How 22 Q Al right Now, sre you with the UCLA School of
23 torrent is mine? 23 Medicine; in that right?
24 A Thbey're now 17 snd 14 poing 1o be 15, 24 A Yen
25 Q All right. Not so corrent. Are yoo bosrd 25 Q 1peed 10 20k you » conple questions abonl your
Page 6 Page
1 certified in sny srea? 1 porition with UCLA. Were you formerly tbe Executive
2 A V'm board certified in orihopsedle surgery, 2 Co-Director of the UCLA Spine Center?
3 Q Andbow long have you been so bosrd certified? 3 A Y
4 A Aboul 12 yeans. L Q Were yon removed from that position?
5 Q Areyona member of NASS? 5 A No
& A Yo 6 Q  Are you still an Execotive Co-Director of the
7 Q Art you s member of ISIS, 1-5-1-5? ? UCLA Spint Center?
8 A No. 8 A No, several years ago we gove up thase Hiles,
] Q 1»there s reason why you're not » member? 9 Q What do you mean we?
10 A 1'm oot sure what IS1S ia. 10 A Well, the physicians in the apine ceater decided
i1 Q Youhave nect heard of it? 1t thal we would not have Exeentive or Co-Direcior titles,
12 A I've beard of the abbreviation. )'m not sure 12 and thei we would a)l be sort of equal when it comes 10
13 what the officis) name of that organkzation v 13 the directorabip of the spine center.,
14 2 Do you rowtinely perform diseography or 14 Q  Were you removed from any position st the UCLA
1% discograms? 15 Spine Center after newi broke of the Senate
16 A I'venever performed s discogram. 16 investigation?
17 Q Do you rely ob them in the course of yoor 17 A No. Io the news article they stated that ] was
18 practice? 18 no longer the Exccutive Co-Director of the UCLA Spine I
19 A 'Well ¥ do order them and 1 gain some useful 19 Center, which ] believe impiiex thai 1 was rexnoved, but
20 information frem them. 20 i actoality 1 had glven that titie ap several years
21 Q Onb tervieal, thoracie and/or lumbar casea? 21 prior to that.
22 A T'msorry, 1 think the beginping of the question 22 Q  Were there suy sanctions af all taken mu 3
23 got cul off a little bit. Could you repeat the gquestion? 23 result of that Scoate investigetion?
21 Q Do you order discograms on cervical cases? 24 A Are you saking whether the Senate or whether my
235 A 1have in the pasi, yeu. 25 departipent?
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4 (Pages 10 to 13)

Page 11

3 Q Yourdepartmeat. Thank you for clarifying. 1 stop the gueation there. 1s that what you undenl.ond the
2 A No 2 allegationa 10 be?
3 Q Huave you ever testified that yoo thought it was 3 A ] don't recall thst Senator Grassiey alleged
q UCLA's reaction to the article thal was the reason thai 4 that. } do recall reading thet is ap srtbcle writtea by J
5 you were asked 1o step down a3 Exceotive Co-Director of 5 » reporier,
6 the UCLA Spine Center? [ Q  And was thst true or ot troa?
7 A 7'm sorry, conld you repest that goestion. 7 A Wel, yes | reteived covaulting money from
8 Q Have you ever previously testified that it was 8 spibe companies, and in accurdsntt with oor department
9 UCLA ofTicials reaction to the article reganding the 9 policics 51 the time, we were nof required to report that
10 Scorle inventigation that was th¢ reason you were aaked 10 to our department.
11 to give up (be title of Exetvtlve Co-Director of the UCLA 11 Q Did yoo cbeck no op the forms when asked whether
12 Spine Center? i2 you bad received income of 3500 or more froxn those ‘
I 13 A lreac'ireesih 13 compapies that were funding the clinics] research?
14 Q 13 it irne thai the university's reaetion 10 the 14 A Which forch are youo referring 10?
15 artitle was 1o remove you a3 Executive Co-Director of the 15 Q Any form. Any form that you would be required I
16 VUCLA Spine Center? 186 1o disclose that informstion.
I 17 A As—1belleve an n renction to ibe article, 17 A Well, there are many forms that we have 1o Al)
14 1bey — they asked ihat ] wo longer use that title, but 1e out ms = resnlt of research, 1 guess 1'd have 10 mk you |
13 s 1 stated previously, 1 had given op that title severnl 15 to specify which form you're talking about.
20 years prior o thay time. 5o obvionsly | was bappy o 20 Q Did you repont on any form that you biad not
I 21 abide by thsL 21 collerted in cxcess of 3500 when io faci yoo bad?
22 Q Whst i you undersisnd the focon of the Seaale 22 A Again, there are many forms thet we have to fill
23 investigation, 1o the extent that it foenaed on yon, what 23 out during the course of research. 1 ean' recall
24 did you nnderstand it was abooi? 24 wpecificslly every single form that ) bad o filll out
25 A 1 goes I'd bave to 5ak you 1o elarify the 25 Q Duocior, do you nadenstand my question?
Page 10 Page 12
1 queston. 1 A 1do.
2 Q Did you onderitand that it was slleged within 2 Q Sols il your testimony that there was no
k| the Seunte iovestigation or the srticle survonniing the 3 subatance or truth to the allegation in the Senate
L Senare investigation that yoo bad collected o excess of q iovestigation thst you had reccived in excess of 5450,000
5 $430,000 from companics for which you were dolng clinieal 5 bretween 2004 and 2007 by medical device and drup
& rescarch? b companies for whom you were dning cliniea) research that
7 A Yeah, 1'm not sure ] pnderatand the goestion. 7 yoo [ailed 10 report?
8 Q  Whst 8id you pndersiand the focus of the Seonte ] A | think I've alrendy testified that 1 received
9 inveatigation {0 be as it related to you? 5 moneys from my contalting with spinal device companies,
10 A Wtell, from my point of view, ) believe the 10 and that 1 did not report those to UCLA as per our
11 Senate asked UCLA for some records, aud that's the last 11 drpartmeat policies a1 the time.
12 I've heard from any type of Senate investigation. 12 Q What il spy sction did UCLA take nfter that
13 Q Do you understand thal Mr, Graisley sllcped that 13 investigation became pohlic?
14 you bad collectied in excenn of $450,000 from campanies 14 A Well, it's my suderstanding that they ssked me
15 for whom you were providing clinical researeh serviees? 15 1o nol oae the tide of Executive Co-Director of ibe UCLA
16 A T'm ot ore ] onderstand the Grst part of the 16 Spine Cepter.
11 guestion. } harve collected eonsalting money, Many of 17 Q Allright Do yon bave with you » list of cases
1g thase tompaniss | have performed resesrch with, aod 1 18 on which yoo testified either in deposition or in trisd
19 belleve the smonoin were the amoncts thet 1 pave to them. 19 over the last four yeans?
20 Q Whodid yon enderstand Mr. Grassley to be? Was 20 A 1 bave a lint deting back 1o about 2006.
21 he a Seoator from the staie of lowa? 21 Q 2008 you any?
22 A ) belleve that's correct. 22 A Ya
23 Q Didyon sodersiand that be alleged that you had 23 Q )'m going to aak that that be marked as
24 fajled to inform UCLA of an excess of $450,000 that you 24 Exhibit 2.
29 were paid by compauies frov 2004 throngh 2007 — let me 25

Are any of those cases also with Mr. Rogers'
Page 13
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5 (Pages 14 to 17)

1 firm? b} ar who contacted me on tbis partitalar case.
2 A ) bdicveso. 2 0 Yoz dop't bave any docwment whith wounld reflect
3 Q Telime how oeoy. 3 when you were retained as an experi ob (his cxse; is that
L A 'Wel), on this lis1 1 don’t have all the law 4 correct or no?
5 firms listed ¥ do see one cape from 2010, Bot there 5 A Thatis corvect
& are severa) cases Tated where 3 353 pot Bat & Jaw firm. & Q Doyoo have » copy of yoor rurrent fee stheduie?
7 Q How many cases are there approximsiely 1otat 7 A Ya
] from 2006 to 2010 that sre on your list? 'Crose ) don't 8 Q I'dXike 1o have that marked ax Exhibit 4. 1
9 have your lst. 9 have ooe that shows 7500 for us IME; for & count F
10 A Thirty-nine. 10 sppesrante in Los Angeles and Sasta Monjca ir's $10,000
11 ©Q Allrighl. Do you have them itemized by whetber 11 for half » day, 514,000 for a fol? day sud i it requires
12 they're for phaintifl or defendant? 12 avel it wonld be $15,000 for one duy plot travel
13 A Ye i3 expenses. Is the ont ] have cprrent?
14 Q What's the approximase breshdewn? 14 A 1doo’t belleve 30.
1% A Thineen are plalntfr, 15 Q What changes arc there? Andletme junn
16 Q Sohe other 26 are defendani? Did you say 39 16 restrict il to a conr appearancr requiriog travel What
17 1014]? 17 docs thet coni now?
18 A Y 18 A 1yput— it ssys here 12,000 for cne day plo
19 Q Allright. Do you know how many of those are 19 travel rxpenses.
20 Nevads cases? Would il say on the repori? 20 Q Have yon reduced yoor fee?
21 A I'maorry, 1 don’t underniand your queation. 21 A ] goens sccording to the difference between what F
22 Q Dots Exhibit 2 reflect whether they are Nevada 22 you're holding and what you just read 0 me sod what I'm
21 cases, California caaes? 2} holding Io my hard, ! belicve so.
24 A I'mcounting. Well, five of the cases say 24 Q Do you recall redocing your fee by 20 percent
25 Nrvads, but 1 wounld belicve that there are actually eore 25 for u court sppessaice oot of state?
Page 14 Page 16
1 that are Nevads capes. 1 have Usted the location for ] A Nuol specifically, as far as the date and time of
2 many of these ae where the deposition waa glven. Apd so 2 when 1 did jt. Bot what I hold in my hand is my correst
3 many of the depositions were given bere in Santa Mopics, 3 fee schedule
9 California. 4 Q What's your IME cost op that - Exhibit 47
5 Q D'mgoing ta bave marked and made as Exhibil 3 » 5 A 7500,
6 disc which ] — [ will forward to Ma. Coorl Reporier 6 Q How shoot your eonrt appearance in Los Angcles
7 which includes ¢ight pricr depositivas of Dr. Wang, 1 and $snta Mopica?
B Doctor, when were you first contacted in this B A Ibave’? 000 for g half day and 12,000 lor one
g case and by whom? 9 dny.
10 A 1can't recall the date, and 1 don’t recall who 10 Q And you dop’t specifically recall directing
11 contacied me. 1 imsgine s per the rontine it wonld be 11 anyone to reduee your lees?
12 the law flrm. 12 A No
13 Q Do yon have any docoments in your file that i3 Q 'What have you charged in this case 1o date?
14 woold reflect when you were fust contacted and by whom? i1 A T'm sorvy, tan you repeat the grestion?
15 A No 15 Q How much bave you charged Io this case 30 far?
16 Q No? 16 A 1-1apologize, ] dos™ have those records
17 A No. 17 with me, het [ eap chtain those.
18 0  Were you covintird by telephone? ig Q 1 will leave & space in the deposition. Wil
19 A ]'maorry, ] did »oi hear your question. 19 you make that inJormation aveilable and provide it loms
20 Q Areyon aormally contacted by telephope? 20 in the deposition?
21 A Sare, people coptact my office by teJephone upd 21 A Y
22 they ged 5 meuage 10 me, 22 Well, ¥'m sorry, & you ay in the depoaition,
23 Q Wt in this case would you heve been contacied 23 30 does that mead during this time?
29 originally by letter or by telepbone? 24 Q Woell, yon meant §t could he prodoced?
29 A Aswe — x 1 1tated before, ) don™t recal) how 25 A Vmsorry?

Page 15
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6 (Pages 18 to 21)

80TE00

1 Q Do yoo have n docament thast refiects bow moch 1 Numbsy 1, dated Orlober Int, 2009, which 1 vwould ask br
2 you've beer paid so far or hew much you've billed so far? 2 marked ap Exhibit 6. And 1 bave Addendum Namber 2, it fs
3 A 1 may, ) ean cortainly check in my office a» 3 July 4th, 2018, which 1'l) ask bt marked aa Exhibil 7.
4 soon &8 we tonclode thia deporition, L] ATy those the threr reports you prepared in this case?
5 Q Al right Amsnming thai you're abir to do 5 A Yu
[ that, ] would ask that that be —~ well, Iet me bold off 6 Q Siwee the dsie of your last report whith was
7 on that for one moment 7 Jaly 4, 2010, have you reviewed additiooal docoments
8 Actually, I'm going to suk that — do yoo haye R before 10day's deposition?
9 yoar cntire work file? 9 A Yo
10 A 1 have sl the yecords thai 1've reviened. 10 Q What documents did yoo review?
11 Q Are thost on disc or are those — or are they 1 A 1don"1 bave s kst in front of me. Sipce my
¥4 bard copled? 12 last pddendum from July 4, 2010, I've reviewed some of
13 A They're en disc. 13 the records whick 1 believe nre naostly physical therapy,
14 Q Al right Vi going 10 ak thay that disc be 14 there are some records from Sovibwest Medical or - I'm
15 marked as Exbibit 8. 1'm going 1o ask that you include is 1ol sore of ihe full official name — and Pve resd the
16 with Exhibii B st thr ¢nd of your deparition yaur current 16 repori of 1 Mark Winkder.
17 bills 10 date and whetber they've beeo paid; is that 17 Q Ir thal the extent of the sdditional documents?
18 fair? 18 A That's whai 1 bave Lixted here,
1% A Well, sre you saying at tbe conelunion — you're 19 ( Did any of those doruments change any of your
20 asylog 10day ar Is there a period of time? 20 opinions in 1be case?
21 0 Today or jumorrew becanse we're going to wapl 1o 21 A Iapalogize. Since that ime I've also reviewed
22 expedite the iranacripl. R2 some sorveillance videos.
23 A ) eandefinitely, af the conelnsion of this 23 Q Did ibe physieal therapy records, the records
24 deposition 1o<ay, 1 tan search my records sod see if 1 24 from Sonthwest Medical, or th report of Dy, Winkley
25 have I1bc juvoices which I bedieve | will be abic ta do 25 thange amy of your opinions in thés case?
Page 18 Page 20
1 As far a3 whether or pol they've becn paid or nol, ) will 1 A V'm sorry, did you inctode the surveillance
2 bave to check wilh my wife 2 video or did you spacifically aot include the
3 Q Alrighi 3 survefllance video?
H THE COURT REPORTER: Did you say Exlvbit 8 on 4 Q  Notyet, that will be oy next question.
5 those discs? 5 A 1'm soery, you do not want mr ta 1alk aboot the
& MR WALL: Yesah, ‘cause his report is already, 6 anrveillasee videa?
? for my own purposes, marked 25§, &, and 7. ? } That will be mry next question, Poctor.
8 Q Whatdid you do to prepare for yous deposition B Bastd on the phynical therapy reconds, the
9 todnay, Doctor? ] Soutbwest Medical retords, ang the records of De. Winkler
10 A 1read my reports 10 thal you reviewed since your lasl report, bas thet
11 Q Anything else? 11 chanped Your toncjusions in any way?
1z A 1spoke to Mr. Rogers 12 A 'Well,it's hard to answer that goestion because
13 Q When was that conversation? 13 I've reviewed these records along with the survelllance
14 A Prohably sbout maybe sp boor ago. 11 viden. So are yon ssldng me to hypothesiae sort of a
15 {  'What was the nature of thel comversation? 15 theoretical sitaation where ] just totally forget aboni
16 A 1bad asked him whetber or not this trial was 18 the surveilanes video and then lpok only ut thac
17 golog forward 17 records and see whether that changes my opinion?
18 Q Did you diacuss with bim your — the conclusions 18 Q Corrett
19 io your report? 1% A 5o withoui the surveillanes video, ju may prior
20 A Non 20 reports 1 upportioned no more than 28 perceni of the
21 Q 1bxve three reports 1bat you've prepared in 21 patieat’s symplomology to the molor vehicle sccdent In
22 this cuse, does that sound right? 22 question on April 15th, 2005. Looking st ibese new
23 A Yes 23 records and diseounting the aurveillance video, | think
24 Q 1have an original report dated Febroary 10, 24 it's relpforced my opinions thet there really ‘were nol
25 2009, which ] have marked as Exhibit 5; 1 have Addendom 25 many radiographic ¢hunges follewing the mator vehicle
Page 19 Page 21
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7 (Pages 22 to 25)
1 scchdent 1 set mie —~ J think we've lost the video ou this end. )
2 And the faci that ) jnjidally bud spportioned 2 don't know if yon n¢¢d to turs il oz again.
3 25 percent of bis ongoing pain was becaoee piving the 3 Q How about thai?
4 patical the benefit of the donbt, annoming be's rellable, 4 A There yon go, yesh, gond
5 ibat 1 wonld trvst bis reports of his pain, apd 1 belleve S Q Do yon reesl) my question?
b he had » soft tiasne lojnry. The prodlem with that is 3 A Could you please repesi it?
1 tbai these soft tinsue infuries typlesily resolve with 7 Q When did yon anderstand the sprveiltance video
8 time. And the fact that this patiest hay gone on o bsve 8 1o bave been talen?
5 contnued pain witboud s apecific paln genersior, or st § A Juue sod uly of 2008,
10 least in my opinfon, 1 probably would apporticn mock less 10 Q When wat thai in relation 10 ibe sorgery tha)
11 tbap 25 perteni 1] was perflormed? ﬂ
12 Q I thai based oo the pbysical thernpy records? 12 A} believe the sorpery was perfoymed around
4 13 A 1think it's based oo the fact Gint the records 13 March of 2009.
14 of the physical thernpy and she docior visity show that 14 Q Did you str im the sorveillance video any
19 be continwes to bave paks throoghont 2010, 15 evidence of Ieft shovlder or neck pain?
16 MR. WALL: Lel me go off the record for a 16 A Yeah, you koow, doring the majerity of the video
17 moment. 17 this patieni was doing a Jol of heavy lifting withont any
18 (Bnef pause in proceedings.) 18 signa of sny pain in bis shoulder or his neck. There was
15 MR. WALL: Allright. Back o the record. 19 a time, ¥ believe it was June 15th, sroond 3:45 am.,
20 Q Docior, the physical therapy records catablished 20 where be was Lifing a very heavy — it Inghtd like an
21 for you some yeason 10 chapge your conclosion after the 21 indvstrisl veewnm ceaner, which reqoired bhim to extend
22 July 4, 2010 report; i tha) correct? 22 bis left sro and 1ift it oud of & Gock bed. He
23 A Az Jitated befors, 1 think it's a combjostion 23 sneceasfully placed it on tbe pround, and then ] saw him
24 of the records that ] reviewed since my last report, 24 rotete his shoolder and cock bis neck to the side, which
75 whith inriude the physical therapy recorde 25 magde me think thst be wsy bave Mreined bis neck doriog
Page 22 Page 24
1 Q Yow about the Soathwest Medical records, did 1 that bewvy Uifting.
2 they change your opinion? 2 And iben 1 believe, minntes Ister, be was back
3 A Well, I think, fike I siated, it's the — sort 3 performing his typics) work and he s¢emed to bave no ()
4 of the culmination of these records ahaw that this 4 effects from that Yifving,
5 patient continued to have pain. 3 Q  So your testimony Ia that thai ¢chavged your
6 Q Thepatient had contivnued to bave paln even 6 opinion in this cape?
1 before your July 2010 addendums; is that correct? ? A Yer
8 A Ya. 8 Q And iell me exactly how it changed it
] Q Bulas of thaf date you hado'i changed your 9 A Well, here’s & gentleman that had had a motor
10 opinjon, would that he correct? 10 vebitle accident, 1 belleve In 2005, and in 2008, about
11 A Yes 11 three years juter, he's — 1 se¢ bim daing some very
12 Q What was il sbout the surveillanee videg thai 12 besvy manual labor; 1 sce him changiog & tire; | et bim
13 Ied you {0 change sume of your opinion? 13 bendiog his neck forward and performing some pretty
14 A Wi, 1 watched the surveillance video and it 14 strenuons activities. And this is not someone who
15 clearly showed him throughout his, ) gueas, routine job 15 behaves like he bas an Jajnred neck.
16 of performing stgnificant physical acibvitics on » daily 16 Q Dnve you been saked? to da any additionsl reporis
17 basis, at Jeast during the daya that he was filmed, which 17 in 1bis case?
18 1 believe reflects the nature of the work that he — that 13 A No.
19 be currently performs. He was very physical, he was 19 Q 'Whes did you receive the sorveillance video?
20 doing a 101 of beavy lifting, a Jof of heavy bending and 20 A 1can'trecall the exact dute.
21 it just did not seem like = patient wha was injured, 21 Q Do yonr have any Jetiers or correppondence which
22 Q Auxnd do you recall whether those survelllance 22 wonld reflect when that was recebved ?
23 videos — do you recall when those sorveillance videos 23 A ldenot
24 were inken? 24 Q Where did you reecive it from?
25 A I'msorry, ean we go off the record? You ran 25 A lassume it came In the mail
Page 23 Page 25
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8 [Pages 26 to 29)

N

v

1 Q Fromwhom? 1 hesding under — or Hetlag of reconds reviewed; s that
2 A ] would ssauane it's from Mr. Rogers Inw firm. 2 right?
3 1F'm sorry, coutd you repest thai? 3 A That's correct,
4 Q Did you request that it be provided to you? 4 Q Canl sssume the same with your Octaher Iat,
g A No 5 2009 Addendum Number 1, that the additions records you
& Q 11 wasn't sent with a letter which would bave a 6 reviewed are records from all of the dates listed in the
7 dsle op i1? 1 medieal bistory i that repont?
] A 13 may have been, bul by the time it arvived on B A Y
9 my desk it was just the CD. 2 Q And the same wonld be frue for the Juby dib,
1o Q Would that Jefier be io your file? 10 2010 Addendom Nomber 2?7
11 A No, I brought my flle with me, with the il A Yes
12 exceplion of the billing forms, and T do not ser this 12 Q Have you been given siything 1o review other
13 letter. 13 than whal yon told me you revicwed sfter yoo prepared
13 Q Do you presume that you recefved it afier the 14 your last report that's not listed in thear three
15 preparation of your last repori? 15 reports?
16 A Yea 16 A Yes, 1've yeviewed all of the depositions which
17 Q So yoor reports do nol cooiain & complete 17 are on the CD ROMa,
18 sizxtement of all your opinions thst you'l) express in 18 Q What depositions are thoae?
19 this case, foes thet sovnd corvect, based on what you 1% A Ydoo't have » list of them. M you'd Mke 1
20 1ol me today? 20 can open them
21 A That's correct, 21 Q Olwy. Yoo'd sgree with me thai nooe of your
22 Q And they don't state a complete sixtement of the 22 three reports reference any depoaitions, would that be
23 basis or reasons for your opinicas, is that correci based 23 correct? I
24 on what you've to}d me today? 24 A That's correct.
25 A  You're asking in my reporis? 25 Q When did you receive these depositions?
Page 26 Page 28
] Q Cormreet 3 A Again, | can'i recall the exact date, probably
2 A That's correct 2 within the lant monib.
3 ) Buiyou were never requesied 10 prepare an 3 Q Did it come with the aurveillance vidco thst you
q additional report with your new conclusion; is that L] received within the tayt week?
5 earreci or incorrect? 5 A ] dop't recall wheiber it was in the aame
6 A Thst's correel. 6 maiog or nol
7 Q Had you infarmed defense cownsed of your new 7 Q DId you vequest these depmitions ar were they
a conclusions? 8 just sent to you?
9 A No. ] A They were seni to me. 1
10 Q Scloday is the first time yow told nnyone sbout 10 Q Do you have ibe list?
‘ 11 your pew conchision; is (hat correet? 11 A As]nsted 1 don't have alist. 1 can try to
12 A Yn 12 put ibis ip 3 computer and 1y to open it
13 Q I'mwomy? 13 Can you hesr me?
14 A Yeu, that's correcl. 14 Q Yes,1ean.
15 Q When did you form those conclhasions? 15 A 13z Adam Arita, Britt — Hazs-Jorg Rosler;
I 16 A 1 helieve over the pasi week. 16 Patrick McNulty, looks ke there's two of them;
17 Q DH you receive that video within the last week? 17 Mr. Simao, and there snight be two of them; »
18 A Yo 18 Trooper Shawn Haggitrom; 3 Jenny Rish, Dr. Grover, »
19 Q Your firsl report, Exbibit 5, lists on the 19 Cheryl Azn Simao.
20 seeond psge — and by the way, 1 don'l think mine hay 20 Q Istbatii?
F 21 page pumbers on il — Lists on thr sccond page » Jist of 21 A There's v listing here of 3 Brift Hill, bot I'm
22 fourteen ficts that are pnder the eategory, Records 22 no1 surt if that's » deposition or noL. I'm opening the
23 Reviewed; is that right? 23 file. Oh, yeah, Britt Hill, B-R-1-T-T.
24 A Yo 24 Q So you revicwed all those depasitions within the
25 Q Your other twa reports den’t bave a similar 25 iast month?
Page 27 Page 29
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5 (Pages 30 to 33}

1 A Again, 1 doo't know the cxac! e when it way 1 A 1typically dittate it
2 given io e, 1 don't Open my own mall, bud ¥'ve read 2 Q So whep you prepared this report that lats on
3 through them il 3 the sexond page of records reviewed, itls all the
] Q Did you regueat sl those depoaitions or were 9 docomenis that you had availnble to you st that time; is
5 they just sen! to you out of the blue? 5 that sorreci?
6 A 1 don't belleve 've regaested any records on € A }helieve s,
7 this caze. The records sre jost sent 1o me. 7 Q Yon deacribe on the third page of that report at
] Q Did thoae depositions change your opinions in B the tap, vebicle dsmage »s moderste for both vehicles.
2 this exe? £ Do you scr thai?
10 A No. 10 A Ye.
11 Q Your original repart is dated Februsry 10th, i1 Q s thai fact significant 10 yon?
12 2009; is that right? 12 THE COURT REPORTER: 1 did not hesar tha
13 A Y 13 objection.
14 Q What's the date thst you ssw Mr. Simac? 14 MR. ROGERS: Objection, mischaracierization.
1% A 11 orry, did you ask me If that's the dste 1 15 Moderae, in other words. is a vague texm and that
16 saw him? : 16 characterizes -
17 Q Correct. 17 THE COURT REFORTER: I'm sorry, conld you repeat
18 A 1btlicveso. 18 that objection.
19 Q So you prepared yoar report oo the sxme day thai 18 MR. ROGERS: Mischaracierizes and i's vague.
20 you saw bim? 20 BY MR. WALL:
21 A Well, on my report it says, Date of service. 1 21 Q Dotior, you may anawer the guestion.
22 listed the date that 1 saw hiva as the date of service 22 A Y'muarry, conld you picase repest ihe question. i
23 @ Okay. How Iong did you see him? 23 Q The listing of the vehicle demage a5 moderate g
24 A Jorp't recall. 24 for both vehicles, bn that faci sigokficant te you in
25 Q What's the norms! lepgth of time Jor an 25 your analysis?
Page 30 Page 32 —
i
i
1 independent medical examination? 1 MR. ROGERS: Same objections. 8
4 A Tt can range snywhere from 15 ta 45 minotes to 2 THE WITNESS: Yeah ) guess I'm not sure whai o
3 an bhour. 3 you mean by significan.
4 Q Do you bave any records which would suggest bow L BY MR. WALL:
5 long yon me§ with Mr. Simao? 3 Q Well, did you wae it as » basia for soy of yonr
6 A No 13 opinions?
7 1'm norry, tould yoo repeat that? 1 A 1 pari of the medical records, 1 read it, and
8 Q Did yon meet with him at the same time that 8 1 took that into necow bt along with the ather fucty that
2 Dr. Fish met with him? ' 9 were involved in the medical records to form my opinien,
10 A lceas'i reeall 10 but 1 did oot base oY opinion entirely oo just that one
11 Q Do you bave sny record whith would indicste 11 factl
12 whetber yon sud Dr. Fish saw my ¢lient ai the same fime? 12 ) Well, actually, it's nat part of the medical
13 A ldon't 13 records, it's & Traflic Accident Report; in thmt righe?
14 Q Do you have an independent recallection of the 14 A When 1 une the terms medical records, I guess 1
15 t1amination? 15 was referring to the records 1 received and reviewed.
16 A No 16 This Traflic Accldent Report came ju the hateh of recorida
17 Q Did you disevts your reporia in this cane with 17 that § reeeived.
18 Dr. Fish at any time from February of 2009 't today's 18 Q Do youo plan io stais sp Opinion at tria} on
19 date? 1% whether the impacl was severe evougb to canse injory?
20 A No 20 A 1fyov're saking me whether or not I'm poipg to
21 Q Who prepares the medical bistory that is abont 2] talk sboui foree faciors and whether or sot | bave » :
22 piges 2 throngh ahont 24 of your report? 22 FL.D. in physies and ean ondenitand the sdente of impact .
23 A 1ldid 23 and colllsions, then 30, I'm not going 10 claim (o be sn ﬂi
24 Q Do you dictste and then it's transcribed or did 24 expert in that regarid.
25 yon prepare it yoursei? 25 G Okay. On 1hat same page you reviewed recorda of

Page 31
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1 when My, Sicino prevepicd ot orgent care o8 the day of the 1 Q And then Yry May 23rd, of 2005 — strilce that
2 motor vehiclt necldent; do yop see that? 2 On May 26, 2005, voving oo 1o the next page of
3 A Yo 3 your report that Is Exhihit 8, i1 looks Jike tbe mrdical
4 Q There were tomplaints of seck and sboulder pais 4 provider st Southwies! Medical explained to Mr. Siman that
5 thut day; is that correci? 5 the imaging sindics were normal; iy thai right?
6 A Yeah, ] see peck paln, beadsche, Jefl elhow [3 A Yes
7 pain. }'m nol sare 1 see anything sbout shoplder pain. 7 Q What wa the instructions that be recefved a1
8 Q 'What's the — whst would be the purpose of 8 that ime?
9 placiog Yia lefl arm in » slog? 9 A Well, ] only bave what's dotumented I the note,
i0 A ] assume theit the doctor who was tresting him 10 1'm no sore if they gave him other instroctions, bot it
11 wanted 1o Immobilize his arm, 11 sayx, Paticod dozs oot seek foriber breatment, rootine
12 Q Okay. 1tisys, byperextended weck and bit cage; 12 follow-ap over wext aix woaths,
13 alvor byperfiexed, what's the difTerence? 13 Q Doyon believe thal he was told on that day that
14 A “Well,if you look i the wordy, byperrstended is 11 whatever problems be wan suffering from wonld resolve oo
15 when you exteod your neck and hyperflex is when yoo flex 15 their own?
16 yoor weck So if's & differen) molion of the peck 16 A 1ste po dorumentation of that
17 Q So tbey're oppasite directions; b that right? 17 Q 1» that what routine follow-up over neat six
18 A  Typically, the way thost terms are osed, that is 18 months woald indicate 1o you?
1% torreet 139 A T'm not surs thet I can get vhat from what ynu
20 Q 11 alno notes senderoess in the cervieal apine; 20 just said. Rountine follow-np over ibe next six mosths,
21 is 1hat correct? 21 the way I typically nse that, mesns that over the oext
22 A Tt anyp, C-Spine tender, C6 with full range of 22 six manths if there's any problems come 10 pee me, bot
213 motion. 23 1'd like to see you in six months for a routine
24 Q It Yooks ms though » cervical apine X-ray was 24 follow-up.
25 dove on that day; Is that correct? 25 Q Mr. Simso reinrned to Southweat Medical in»
Page 34 Page 36
1 A Yo 1 little over four moaths; in that right?
2 Q'  Were you able to determine from the records what 2 A Ya.
13 they were looking for when they ordered an X-ray of 1br 3 Q Aaod what were his complaints on that duy?
] cervical spine? 4 A W, ] have dotumecnted headaches, nauses and
s A Well, the impression was no Iractures, 1 would ] vomiting, tighiness in lefi shoulder radistes into neck
6 asspme they were looking for fractures. 6 and thép becomes migraine hesdache.
7 Q On the pexi page of yoor report, the records 7 Q And hip beadaches were worseniog over the lnsi
] from May 4th of 2005 that you reviewed note the hisiory B few months; is that correct? |
9 of migraine beadaches; iy that correet? 9 A That's what it says.
10 A Ye 10 Q By October 12th of 2005 was there a referrul for
11 Q And thst the paticot alao reporied thal the 11 neck and Jeft shoulder X-ray?
12 headnches he wan suffering op that day feit different; i 12 A Yo
13 thai coryeet? 13 Q And what did yoo understand the purpoe of 3
14 A Ya 14 orck and Icht shoulder X-ray to be at thal point based on
15 Q 1t saya there's a follow-up on May 12th of 2005 15 yoor review of the record?
16 with a referral for an MRI; is that correct? 16 A Well, it's a little bard 1o say betause il looks
17 A Ye 17 li%e the main problem was feet pwelling, and 1 don't see
18 Q 'What did you understand the purposs of that MRI 18 any orders for any feet X-rayn. And then woder the
19 10 be? 19 Assessmment apd Plan, it iays, Nicotne dependence,
20 A Well, it ssys bere MRI to rule out intracranial 20 possible vascular insnfficienry, stop smoking, tension
21 lesion. So1 thiok they wanted to rale oul an 21 hendache associsted with Jeft shoulder discomiorl, and
22 intracraniai Ieslan. 22 then they talk about ordering the study. Sol think they
23 Q@ 11 was not an MR) on the cervical apine; is that 23 were ordering It in relationship to ihe tension beadache,
21 correct? 24 Q Wbhy would you do & left shoolder X-ray for a
25 A That Ia corrett. 25 tension hesduche, what won!d you expect to ind or rule
37
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11 {Pages 38 to 41)

1 oM? 1 myofascial paio cyesting radieviar symptonas down Ich l
2 A Well, ip this note it says, tension beadnche 2 upper eatremity. Whsi wonld be the sonrce of that
3 agccinted with lefl shoolder discomforl. So they 3 myofascinl pain, do yoo know?
d 4 praobably ordered the shonlder X-ray beesuse he bad Teft 4 A Yeah, one of the prohlema is the physical
5 shoulder disromfart, 5 tberapist used s completely different set of terminology
& Q On page — well, the sccond 15 Last page which ] 6 thao s spine surgeon. So 1'm oot sure exacily what
7 bave s» the 26tk page of Exhibit 5, the report ssys that 7 they're referring to. 11's probably some terminology
8 Mr. Siman didn'l beginniog complalning of neck and B that's used withio the realm of physica) therapy.
9 shoulder pain il pine months sfier the aecident. 1s 9 Q Bow do you definc myofascisl psin?
10 that right? 10 A For me there's a very geoeral sistement. There
11 Strike that. Let me rephrase. 11 Is fascin over the musclen, myo implies that there's
12 Well, yeah, you siate that, According to the 12 mustolsr pain, and so 1hst's 2 combination of worda thai
13 medical records, it was not pntil nine months following 13 are woed {0 deseribe paticots with pain. Bat for me 1hat
14 the motor vehicle accident that Mr. Simao began some 14 really doean’t — 1 don't use that term ss 1 specific J
15 physical therapy for bis cervical ayraptoms. He alse 15 dizgnosia.
16 began complaining of left sided radicular symptoms at 16 QG  What would be the purpose of cervical traction
17 about that time, 1 that right? 13 i that point?
1B A That's a direct guole from sny reporit 18 A 'Well, it’s one of the modalities that many l
19 Q But he obviously complained of neck pain on the 19 physical therapisis nse
§ 20 dsy of the accident; is that right? 20 Q  For whai?
21 A Yo 21 A Areyoo making for a spetific disgnoses or are
22 Q Ls it your featimony that the medical records 22 you saking moye Ip general?
23 reflect no evidence of any onpoing neck pain from April 23 Q Well, whst wounld be the porpose of placing
24 through October of 20057 29 someone ia cervical traction sl that point in Hme?
25 A Well, 1 do aee ob the day of the seeident which 25 A Weli, in the lieral sense wheo you place
Page 38 Page 40
b was April 13, 2005, he's complaining of neck pain. And 1 someont [a traction you're streicking thelr meck. ]
2 thep we've Xind of covered the subsequent medical visits 2 guess inken very Bierally, 1hst's what the Livern)
3 where be's tnlking sbout = [of of bis complaints and at 3 purpose is. As Far a3 treating apecific dingmoses, you :
q po painl do ] sec that be's compinining of neck pain 4 Imaw, sometimes the tberapists ue it to treat paticats
] until October 6, 2005, 5 with radizular paln, semeticies therapists just use i as
& Q Soixit your — ia it your opinion thet the ] a modality.
7 medieal record estublished ao consisient neck paln from 7 Q In your examination of Mr. Sioac i February of
6 Muy through Oetober of 20057 ] 2009 — on the 25tk page of what ] belicve is 2 27-page
9 A ] cartainly do not set any docomentation of sny 9 exhibit — under cervical ppine you poted mbnor
10 nech pain during thel time pariod 10 tenderness ai the base of bis neck on palpation; is that
11 Q 1o Janoary of 2006, physical therapy wax 11 vight?
12 ardered, is that - or he was referred {0 physical 12 A Ya.
13 therapy; is that ripht? 13 Q And he alap compining of tenderness with a
14 A 1t nppears that on December 21, 2005 whep he was 14 Spurlings; what's s Spurlings?
15 at Southwest Medical Associates, under thelr Assessment 15 A It's n test that we perform where we till their
16 and Pian it seems they huve nnder number four PT for neck 16 bead to the side, extend the neck, and rotate it 1owanly
17 and traps, and } belleve that’s wheo they were thinking 17 the side.
18 of the referral 14 Q What would tenderness wilth » Sporlings indicatos
19 Q Auxd on Janoary 16, 2006, the physical therapy 12 toyou?
20 records reflect that the date of onset neek and npper 20 A It's a subjective reporting of aome tenderness
21 irap problemi waa approximately six months agn; is that 21 whep we put their neck into sort of an extreme position.
22 corTect? 22 Q 'What's the significance of the tenderness with a
23 A Ye 23 Spurlinge belog 10 his leh side and radisting to hi»
24 Q 1o the sanm portion of the physical therapy 24 Left shoulder?
25 record il says, Presence of — what I'm going 1o call — 25 A 1} may indicate some oerve irritation.
Page 39 Page 141
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12 (Pages 42 to 45)

1 Q Whasi did yon mote doring the mediea) examination 1 the time of my second report
2 with respect 1o his left shoulder? 2 Q  Om the 19th page of Exhibit 7, with —~ well,
3 A 1can read from my report, we found that there 3 it's 18 and 19 pages of Eabibii 7 — with respeet to the
4 were suxoe itnderness whes we palpated it, and that hiy q Msreh 22, 2006 MRI, you wrote, Decreased signal a1 C2-3.
5 1efi shondder was positve to Hawkins and Neer's tent in 3 8o that's based on your viewing of the filras rather than
6 supraspinatos testiop. That's joat some positions of the 6 just the report; is that correct?
7 shonlder and the srm that we place the arm and the hapd 1 A Yo
8 in & Q And what doc3 that mesn, Decreased nipnal al
9 Q Yoo mid we, who's we? 5 C2-37
10 A Well, you ssked me in general When 1 sxsmine 10 A Iy mesni that thers was some mlld degeneration
11 patients in my practice I'm typically there with 11 ot that level
12 resldence and fellowe 12 Q Defive whai yoo mean by mild depeacration
13 Q Wkat's Hawkin or is it — or is Hawkins snd 13 A 1typically vse thet tevm 1o~ generation,
13 Neer's one west? 14 mnnl)ug, avibriths, !
15 A They're different teats. Basieally Hawkins i 15 Q Okay. You also poted &, Small ceniral dist
i6 when you extend tbe shoulder snd bring the arm over the 16 bulge that | would rigard as insignificant at C4-5; s
17 front of the body and internally rotais it; snd Neer's 17 1bat correct?
18 Tesi s when you pot ¢he thumbs down, exicnd the arms st 18 A Yo i
19 about 15, 20 degrees ontward sand give it some resistance. 19 Q Obviously that's from your view of the fims and
20 Q And what was the significance 10 you of the teat 20 oot from the report; is thet right?
21 you performed oo Mr. Skmaa's left shooider? 23 A That's eorrect
22 A 1t sy indicate yome rotator cofl icflammation. 22 Q  Thbet's somewbat different than the repont from
23 Q Had you sten p medicat record anywhere that 23 Stelnberg Diaguostic date of that MRD; in thwt right?
214 referenced rotator cuff infiammsation? 24 A ) goess I'd bave to ssk yon to define the
25 A 1don't recal) that, but if yon point H out to 25 questiop. 11 fust seemn too geoersl
Page 42 Page 44
1 me, I'l be bappy 1o take # Jook st it 1 Q@ Onb the 7th pape of your first repory, Eahibit §,
2 Q V' ukiog yoo if you've ever seen » medieal 2 you poted thas the impressios wader March 22, 2006 MR
3 record that references rolator coff infinmumation for 3 cervical spine was ns follows: Ounr, C3-4 facet
q Mr. Simuo? 4 hypertrophy oa the Jeft mildly narrowing lefi acoral
5 A 1doa't rerall 5 foramen; may be contact with Jefi exiting C4 nerve root.
g Q Did you review the various MRIs snd other 6 Do you et that?
1 radiograpbic studien in this case? 7 A Yes *
B A Yes 8 Q Also, C4&5 central broad based two to
9 Q Your Addendom Number 2, which 2 Eabibit 7, your 9 three-millimeter disc protrmvion witboot stenmis. Da
10 final report, szems to reflect thal the — in fanl you 10 yon see that?
11 reviewed all — 11 A Ya
12 THE COURT REPORTER: Could ypu repeat thet? 12 Q Whia yoo made your conclusion afier reviewing
13 BY MR. WALL: 13 the liima, yoo didn't suy anything sbont C3—4; is thay
14 Q Hold oo lo Exbibii 7, begioning oo what ) 1q righi?
15 believe 1o be the 1Mb of — atrike that 15 A That's correct.
16 The 15th of 21 papges you rxference the 16 Q Yoo dissgree with the report from Steinherg
117 rattfographic stadies that you viewed iu this case; is 17 Diagnoetic, 2006 MR1?
18 that right? 10 A I'm not sore ihe term is disapree. When 1
19 A Ya 19 reviewed the reports < or I'm sorry — when I reviewed
20 Q laihst —] assume yon didn't have the sctusl 20 the MRI personally, § dig see that the facets were st a
21 films whes you prepared the lirst two reporta? 21 differcnt angle on the right to the lef\ side at,]
22 A Yesh, ] ean'treeall if | did or didn't, but 22 belicve, the C3<4 jevel Thai's more of 3 congenitad
23 when 1 actually view the studics ] typleally pot that in 23 finding. Mcaning, the patient was bors that way. 1 can
24 my report Sod - this implies thet 1 did not put thip 24 certafnty see how someone may think thet thst represents
25 in my firs! twa reports, so 1 probably wan secing this st 25

rer et d et
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13 (Pages 46 to 49)
1 with arthrith. But I thought thet that was Juat the way 1 A No
2 tbe facets were oriented. 2 Q Do you balieve that the injections — Je'a go
3 Q So yon wonld dissgree with the impression s it 3 all the way from 2006 vp ‘t) the dme of the surpery, i
4 relates 1o C3-4 from the Stelaberg Diagoostic report; is 4 but pot Incinding the yargery — the infectinns that :
5 that right? 5 were ~ 1bat be underwent were rensonsble and seceianry? :
3 A 1don't think yoo ¢an make x blankst statement 6 Seiting malde for mow the [ame of cangation.
7 like that. They've asying thet there’s facet 7 A Wil | thiok they were rezsonable in the senne
B hypertropby. I think there's a faced difference. And 8 that ) belicve the doctors ordered them io order to try
] that's, } think, s oatier of opinion. 3 and slleviste bis pain 1o try to belp bim snd try 1o
10 Q Buti yoo dido*1 note I a1 all iz yoor report; s 10 identify the pain generator. As far us pecesrary, |
11 that right? 11 guess I'd have to ask you 10 define what you vnean by
12 A That' correct. 12 necessary.
1y G  The September 2007 MRI, our last report, Exhibit 13 Q Well, setting aside the lssue of camsntion, do
14 7, on the 19th page, you write, Decreased signa) at C2-3, 14 you belicve any of the injections that be received were
15 small central bulge at C4-5, sod vo prural comprosion; 15 onnecesaary?
16 do you sce thrt? lé A Well, ni ] atated, | think that thry were —
17 A Yo 17 there was 8 reasooable 1bougbt plven to whby they guve him
18 @ Did you think that the Sepiember 2007 MRY was b the injections bt — and 1 belicve the docion feh like
15 the same as ibe March 2006 MRI? 1% thry were trying to belp him. Looking hack a1 ibr
20 A Yes 20 maltitode of injectives, many of them dids't reslly help
21 { Did it sbow degenerstive changes ip Mr. Simao's 21 him er hwve any long Inting effect So I';y 3Ot pure
22 cervical ypine? 3 doa't mean from one MIRI 1o the next, I 22 that they were all necesssry, bt | think 1hal they wers
23 mean overall 23 reasotable. '
24 MR. ROGERS: Ohject, it may be vague. 23 Q Did you review the medical bills io this case?
25 Go aheed, Doctor. 25 A 1 recall sering them.
Page 46 Page 486
] THE WITNESS: Well, I --1lisicd in the i Q But do yoo Lotesd to offer watdmony at trial as
2 Seprtember 24, 2007, Decreased signal a1 £2-3, which 1 2 10 whether the charges for his trestinent were reasvnable
3 noted on the prior report. And as I siated, that is more 3 sud customary iw Las Vegas?
1 of an anhrilic of degenerative change. 1 A No
5 BY MR. WALL: 5 Q Al right The discogram in August of 28,
6 Q Was the Blm casentially the same s the 6 i1"s ool refereneed in your first report of Februsry of
7 March 2006 MRI1? 1 2009, 4 it becsuse yoo didp’t kave the records
] A ] believe so. 8 surrounding thei 1 the time of your Independent medics)
9 Q 'There was another in April of 2008; what Is mild 5 examinstion?
10 sigoal loss st C1-3 on sagitial cuts menn? 10 A I'msorry, tould you please repeat that,
11 A | think fur all intents snd purposes it means n Q  The discogram in August of 2004, jt's not
12 the same 3y decreased sigoal a4 C2-3. 1w just » 12 referencad bn yonr Febroary 2069 report, which b
13 little bit more specific that 1 ssw It primarily on the 13 ExhfbH &, fs that becavse yoo didn't have these records
14 sagitial cul, which ix differeni from the axial cul. 11 ol thet time?
15 Q Did you find that the April 2008 MRI was 15 A Yeah, looking st my Brst report, i loola Mk
16 significantly different or different kn any way from the 16 e records wenl up "t) May 10th, 2008,
17 September 2007 MRI? 1 Q Yourefertoced it in Exhibh 6, which bs your
18 A ) belicye it was eanentially 1he same, 18 Addendum Number 1 and the dbcography 10 have reveslod —
1% Q You have reviewed the niedical records and so 13 A I'msorry, we didn’t hear that.
20 you're sware that Mr. Simao has bad a multitude of 20 Q Yon refevence the discopraphy in Exhibh &,
21 injectiona for ¢ither diagnostic or therapeutic purposes 21 which is yoor Addendum Number 1 from Oetpber of 2009,
22 from 20906 to 2010; is that correct? 22 what do you understsnd the discography 1o have revenled?
23 A Ya. 23 A W, from Lhe reconds dated 8803 frons l
24 Q Do you believe that at any time the pain 24 Dr. Rosber, H say» that there was poaltive provocation
25 generstor in Mr. Simao's neck bas been irolated? 25

disengraphy {34, C4-5 with oegative C5-6 discopraphy.
Page 49
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] Q Whal does thal mean, paftive provocstion 1 Q Do you heve sny reason to believe that the
2 discopraphy C3-47 2 procedore was done incorrectly?
k] A Tt mesps tbat when he injected the materinl and 3 A Ddoesa't staie that it was donr incorrectly,
4 tried to provoke pain, that it esused pain 81 €34 and 4 Q Do you heve any reason to belicve that it was
5 C4-5 but nol at C5-5. ' 5 door incorrectly?
6 Q What would caosr thel pain? & A No
7 A Well, you're injecting contrast with s needle 7 Q Dayon bave any resson io belicve that this
8 inlo the dise, apd when you pressurize it, it can canse 8 wanld constitute = false positive?
9 paln ip the disc, 9 A Well I guess — ] goess in reviewing Dr. Mark
10 2 'Which would be an indication of what to a spine 10 Winlder's report, I believe be bad same insues on whether
11 surgeon? n or not the discogram was ndminisiered appropristely.
12 A Well, It wonld mean that the discograpby wm 12 Q Im aldng you
13 positive st thoxe two levels and negative af the other 13 A Yeab, and Fve already stated my opinion on
14 Tevel. 14 thsL
15 Q What does morphologically abnormal disc mean? 15 Q And what did you andentand Dr. Winkler's
16 A 1 believe il wonld be the injectionist, which 16 criliciam fo be?
17 wa3 Dv. Rosler, when be injecied the contract he fell 17 A | belicve that be fedt ibat the injection was
18 like there was some aboormality in the disc when he 18 given io the snnoles and oot in the nucleus, which is the
19 injected the contrast, 19 wrong anatomie region to give the injection.
20 Q 'What type of aboormality? 20 Q  And what waa bis hazis for thai belief?
21 A 1don't believe that it says 21 A I believe it was opon him cxnmining thie CT acan
22 Q 'What type of sboormallty would result ju 2 22 and the records that be had svailable 10 him regarding
23 description of 3 morphologieslly shnormak dise? 23 the Injection.
24 A Well, again, I'm not Dr. Rosler, I'm not sure 24 Q Yoo bave the same records snd CT acan; ia that
25 how bhe uses thoae terma, 25 righ1?
Page 50 Page 52
1 Q War there 3 radiology repart that was prepared 1 A Yo
2 in eonjunction with the discography? 2 Q Do youv agree with Dr. Winkler's eriticiim?
3 A 1 believe they did s CT scan following the 3 A 1certainly don't dispote it I believe he's 3
4 discogram. 1 peproradiclogisl. 1 typieally do not order m CT scan
5 Q And wbat was the result of the CT scan? Thr 3 following a discography.
6 wal the samse gay, right? 6 Q Vm askdng Jor yoor independent review. What s
1 A Yer 1bave bere ip my records that st C34 7 the resuH of your independent review of the records and
8 there was a grade 4 anoular fissure and at C4-5 contrast 8 the CT scan?
9 was poted in the ventra) subarachaooid space probably 9 A  When ] loaked st the poet discogram T 3can,
10 sccondary 10 prade 5 fisure, 10 aguin, | don't do these injections, s0 I'm not here to
11 Q 'What's the difference between 1 grade 4 and a 11 eriticize the methodology. 1do see where the injertion
12 grade 5 finure? iz was given io the annulus; but agein, 1 don't yely on the
13 A 1 belicve grade 5 is & more exicnive tear. 13 CT scans in my practice when 1 do discography or when [
14 Q Wauld thope tears comtituie morphologically 14 arder discographby. F
15 abpormal discs? 15 Q So doyou disconst the results of the discogram B
16 A Again, il depeads on how they use the 16 23 it reisies 1o Mr. Simao? :
17 terminoiogy, but I suspect that's what they were 17 A 1 believe there’s a lot of reasona to guestion J
1B discussing. 18 whetber or roi thest discoprams are reliable
19 Q Aler your revicw of the records from 19 Q Arc spnelsr lissures, such sa those noted io the
20 Aupust 8th, 2008 a3 well 22 the CT acsn, do you agree 20 report of the CT sean, commonty associnted with arthritic
21 with the destription of the rsula? 21 changea?
22 A TI'mootsure]can apswer that question. 1 22 A They're typically masocisted with arthritc
23 mean, these are the reauits of & person sdministering & 23 changes.
24 test. I'm oot sure | can agree or dissgree witk ic 1 214 Q In [act, you nole that in yoor repord that ia
25 wasn't present ai the time. 25 Addendom 1, which is Exhibit &, it suys, The R
Page 51 Page 53 |
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1 poat-discogram CT demonstrates snnolsr fisures, which 1 Q Arcibey always symptomatie?
2 a7t commonly asancisted with artbritic changes Do you 2 A No. l
k] ex that? 3 Q  Can travma cause a previomly asymptomatie
1 A 1'm sorry, could yon tell me what — is it oo 4 degenerative cervical change 10 become symptomstic?
5 the lust page 5 MR. ROGERS: Same objection as before.
b Q Yeab, sbout the middle of the second paragraph [ Go shesd, Doctor,
7 A Thet'scorreet, | see it 7 THE WITNESS: Yesh, | don't -- I'm not swe.
] Q Where In this report do yon stsie any 8 Whal is ciear is that patients who heve pre-existing
9 disapreement or discrepancy with the discogram? 9 degencrative changes can get into an accident snd have
10 A )'m ool sure 1 understand the question 10 pain. 1believe that many people who cennot idemify a
11 Q  You neviewed the films, you reviewed the reports 11 pain generator will attribuic that 10 the pre-existing
12 surrounding that discography procedure in Avpust of 2008, 12 degenerative changes. 1'm not 5o sure that those
13 sbd where in any of your reports Is there noy eriticiim 13 previously asymplomatic changes can become definitively
14 of 1be procedure or the resnin? 14 symptomatic. Although, 1 do agree that patients can
15 A 1 don't st where 1'm apecifically eriticizing 15 experienee pain following a traumatic incideni.
16 thr discograpby. } am taking the entire picture into 16 ) Paio as » yesvhi of those degenerative changes
17 aceount when 1 talk sbout the clarification of the pain 17 or something thse?
18 geoerator, and the fact that ibe discography really 13 A 1 don't think that science has conclusively been
19 contredicts the MRU which is relatively normal, and the 19 able 10 relaie that to the degenerative chamges.
20 discography showed distogenit changes 11 moltiple 20 Q Tbe surgery of March of 2009 in your Addendum
21 cervical Yevels. And 1 did not belleve that it elearly 21 Nomber 1, you describe it as, "an opton” but *not
22 identified the pain generator. 22 necesaary.” Do you recall that?
23 Q Are sonular fissores such as ibose scen or 23 A Canyon tell me what — is it op the Dext to che
24 reparied in Angust of 2008 ever the resull of trauma, tan 24 last pape or the last pape?
2% they be the result of tranma? 25 Q 1t's on the last page.
Page 54 Page 56
I A 1t's ceriainly possible. 1 A laeeit, thar's correct
2 Q Ewenif they sre pre-existing arthritic changes, 2 Q What did you mesn by, not necesasry ?
3 if they're previously ssymptomatic cap they become k| A Well, 1 did not believe that 1hia patient at F
4 symplomstic or nggravaied by travmn? 1 that tioe thet the paip gencrator was identified nor that
5 MR. ROGERS: Objection, foundalion. > this was s relisble surgery that woold give rellable
6 Go ahead, Docior. & resulty with relief of his pain. Avd that 1 would nat
7 THE WITNESS: Yeah, | guess 1'd have to ask you 1 have recommended tbe surgery, And that's why I did nol
8 16 define the question a litile bit. Are you asking if 8 feel ibat 1§ wap necessary.
] the fissures are they pre-existing, can they be further 9 Q Doyou believe surgery was indieated by all the
10 tomn by Wreuma, and that's what you mean by aggravating? 10 diagnostic procedures that bad been ured?
11 Cr arc you asking whether or ot the patient is 11 A Inmy opinion, 1 don’t belicve the sargery was
12 experiencing pain from these fissures? 12 $ndicated becunae of whst 1 just staied.
13 BY MR. WALL. 13 Q Do yon belicve that it was — that Dr, McNolty
19 Q Fair coough. Let me break it down. 14 scted below the standsrd of care in performing the
15 On the MR1s you testified that you aaw 15 sargery?
16 degenerstive changes in Mr. Simao's spine; is that right? 16 A Neo,1daonot believe he was below the standard
17 A Y 17 of eare.
18 Q I3 il your belief that thase predated the 14 Q Bul he performed 2 surgery that was not
13 acrident of April of 20057 19 neceasary, is that your iestimony?
20 A Ya 20 A o my opicion, ] would oot have recoxnmended the ]
21 Q Do you have any record or infonmation snggeating 21 yurgery nor woold 1 have performed tbe surgery nor do I
22 that they were — strike that. 22 teath my residents and fellown st the UCL.A Spine Center
23 Can those - are those apge-related degenerative 23 1o perform this type of surgery for this indication.
24 changes uncommon in someone Mr. Simao's age? 24 Q Do yon recull thut Dr. Grover described
25 A No, they're common. 2% Mr. Simao a3 a ressonnble candidste for a fosion as of

et o
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September of 20087

A I'd be bappy to confirm that with the records or
1 goess ) conld tke your word for it

Q On the 61h page of your Detober 1st, 2009
Addendum Nomber 1, at the top, it start op the bortom of
the 5th page, Grover found that Mr. Simac was s
reasoaable eandldate for interbody Susion,
retonptruction, decompression al €3-4 and C4-57

A Yes,Iseeit

Q Do you dissgree with thai conclusion?

A As L atsied, 1 would not bave reeommended this
sargery nor woald | have performed this surgery.

Q Wby wai it an option?

A Well, somte proph operate on discopraphy.

Q Do you believe chat the decision to perform a
surgery wai soltly based on diacograpby?

A ] thiok thal was » very important Incior in
lesding to the reaspming behind this suygery.

) And you feel that the discography resulicd in a
false positive?

A No, ) did oot state that.

Q Do yon belleve 1hat the resalt of the
discograpby was erroneons?

A § believe that the result of this discograpby s
the resnlt. How you ehoose 10 nae those resulta Sn

Page 58
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A You cap pet sdjacent segment breakidown,

Q Dayou agree or dlaagree with that asscsament
pumber aba on that 161h page?

A Well, ] disagree with parts of i Namber one,
this patient, if be sbonld develop adjscent segment
brealdown, you woald typlcally see i on X-rays or an MR)
scan. Nomber two, §1°s very tarly after his surpery,
which was dooe probably just 2 year before, to develop
adjscent scpment breakdown. The carreat Etersture shows
1bat it develops mbeni three pervent per year amd it's
additive. And thai's nctually pretty low for this type
of patient J wouldn't 2xpect it to come b 30 soon, So
wherens adjnctnt stgmnent breakdown ean occur, it's been
weD documepied Ip literature, I'm not sure thad in thia
whole elinical s¢tdario that 1 can attribote 1his pain to
sdjacent segment breakdown.

¢  But you would agree that his carrent pain s not
 vesult of the surpery, s that right or wrong?

A 1'm pot sore what you mean by thai question.

ATe you sayinp that is it his post-snrgica) pain resuli
from the pain from the procednre?

Q Lzt mre rephrase. On tbe last page of your finat
report you state that, 1 the patient is currently stil)
experitncing paln, § waold not think that this sargery,
after soccemafully bealing, would cause signific not pain.

Page 60
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treating your patitnd is » separate isoe.

Q Whal do you understand ihe resuli of the snrgery
to have been?

A Well, it appeara be had the sorgery sround
March of 2009, and sofortnaately whes § review ibe
records subssquent 1o 1hat, 1 3e¢ thal be ptill han pain

Q  So do you form s conclusion or opinion & to the
result of the inrgery, whether ihe surgery bad any
succena?

A Well, (here's many ways 1o measure soccess, but
1 think in this situstion, the goal of the sargery was
probably tryiog to alleviate hia neck puin. And
unfortunately it sppenra that be continues 1o bave neck
pain apd continors 'til 1he Lest records that ] reviewed
to continoe 10 experiener neck pain.

Q Yow mentiom in Exhikit 7, which s Addendem
Number 2, on 1be 15th page of 21, which in a note from
March 23, 2016, from Nevads Orthopedic and Spine Ceater,
thail Dy. McNuoly, in hia apsessment, noted that Mr,
Simav's corrend pain may possibly be mediated pain below
tbe forlen; &0 you sce thet?

A Yen

Q 1s it common with, ssy, a two-Jevel] fusion ta
eocounder problems st the level eitber immedistely above
or immediately below the nres of the fusion?

Page 59
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What did yoo mesn by thai?

A Ob,]serit. What Il mean by that is, is when
this surgery Is done for the proper indications, for the
proper pain generator, this sorgery is hiphly successinl
The littrature quoies a very high soccens rate. This is
probably ape of the moat qureeasfnl snrgeries that we do
a8 spine nurgeons oday. And that's documented
throughont the medical literatore. 50 what 1 was trying
10 say is that | would oot think that this sorgery, after
successfolly bealing, won!ld caupe paip in and of itsell.
1t probably relates more ta the fact that the surgery
probably wasn'i necessary. Becsuse be's still baving
pain. And yon wonld think thsi this bigh)y successfuol
wsrgery, when done Jor the apprapriste reasons, typically
alleviates patient's pain,

Q To what do you atiribute his current pain?

A Ji's a little nnglenr in this situntion, becamse
many of the injections have falled to pive biom complete
relief or even complete long lasting relisf, Soxme of the
injections are n bit contradiriory. And even Ilv. McNuhty
felt o scme of hix potes, § believe elthar prior or
immedintely posi-surgery, bot 1 belisve it was prior lo
the syurgery, that soxoe of thr injections just were not
consistent And § believe prior to the surgery
Dr. McNulty really tried to order more teats becauael

Page 61
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3 think he was mayhe irying to yeally define the pain 1 whipiash injory to bis cerviral spine apd vancerbated his
2 geoerntor because this is not & clear enl case, F4 Song bistory of bradaches
3 Q Soto what do you sttxibote ki curreat pain? 3 Well, let ;¢ back op. Make sore that — 1et me
4 A 1'm nol sure that the pain generator bas been 4 jont goiv order.
5 solnted, 5 Your original report ssys on the second to last l
[ Q  If bt surgery was not neceasery or - 6 page, He may have sustaloed o sof tisoe whiplash injory
7 contraipdicated, what steps wonld yon bave taker at that 1 to his cervical spine apd exscerbated bis long history of
g point, March of 2009, if not surgevy? 8 headachra
9 A 'Well, that's not the way I spproach theae types 9 Do yon pee that?
10 of things. | would bave recommended purgery bad 1 10 A Ya
11 thooght that we had irolated thr paln generntor, whether 11 Q Yu?
12 1 thooght tha ihis patient wovld bave gotien betier. 12 A Yeu,1see that
13 And sa, ut thet time, ] did vot tbink be was 8 surgical 13 Q On tbe last page of Exbibit 6, Addendom Nomber
14 candidute and | would nol bave rezommended the snrgery. 14 1, you state, In mnmmary, it is still my opinion that
15 Q Whal wonld you bave recommended? 15 M, Slmac may have spsained s polt tissue whiplash-type
16 A Notto bave the surgery, 16 injory as a result of the motor vebicle necident
11 Q  Otber thao surgery, what would yoo have 17 Do yon yee thei?
1B recommented? M you eritickas Dr. McNolty or 18 A Y
19 performing — making the decision to perform the surgery, 19 Q Awd oo Exkibit 7, ow the last page, In sommary,
20 what shonld br have dore instead? 20 it 3w still my opiaion that Mr. Simao may have sustained
21 A Wi, first of A%, there's » toDpie thinga 21 » 10fi tisaor whiplab-type injory anp » reanh of the
22 m not sore 1'm criticizing Dr. McNulty. Whai] am 22 motor vehicle aceident in April 2008,
23 saying ia that I wopld pot bave done the sargery, thar's 23 Do you see that?
24 not what 1ieach hert 91 UCLA. Number two, not having 24 A ldo
25 other options is siil} pot an indication for surgery. 25 Q Do you belicve, sa reflected in all three
Page 62 Page 64
1 Apd number three, wy recommendadon wonkd bave been not ] reperis, that Mr. Simao continned to experience pain in
2 to have surgery and continae wiib conservative care, 2 bis neck fram the ¢nd of 2005 ot least, forward to the
3 Q Sojusl ~ when you say covsereative care, what 3 present; iy that correct?
L] wouM you bave recommended? What would you have tanphi 4 A Yes, based on the recorda
5 your residents to deo? 9 Q I'morry?
[ A 1 wonki have told him fo siop amoking; 1 wookl 6 A Bascd on the medical records, yes
7 have 10kl bim 1o get inle a good rehab program; 1 wonld ? Q Aund your evalnation of bim in 20097
8 kave sent him to psin management fo try and adjust his 8 A Ya.
9 meds and try and get bim off any medications and get hhm 9 Q Abd that's beyond wigraine headaches; is that
10 into an exercise program. 10 correct?
11 Q Do youo believe that these things were done 11 A Y,
12 before tbe surgery? 12 Q Now, io all three report yoo relate the juithal
13 A 1 believe be bad stiempted st trying many of 13 trestment fyoin the date of the motor vehicle sccident
14 thoar modalities. 14 unti) May 261h, 2005 1o the motor vehicle - to the motar
15 Q And had they proved saccenafal? 15 vehitle accident; is that right?
16 A By bis reporis, po. Be's till reporting that 16 A Ya,
17 be's experiencing paio. 17 Q And In sl three report yoo state that
18 Q All three of your reports conclode thai 13 trestmest for symploms of sech paln after May 16, 2005, |
1% Mr. Simao may have sustalned s soft thasne whiplash-iype 19 apportion oo more thas 15 percent to the motor vehicle
0 injory us a result of the motor vehitle aceldent in 20 accidesL s thai what you wrote kn all three of your
21 Apri) 2005; is that corvect? 21 reporty?
22 A ) believe my reports refer to 1 fehi like be may 22 A 1belirve so.
23 have st most sustained = soft Hane injury. 23 Q How did you arrive sl 25 pervent whea yoo
24 Q Esch of your reports has the sentence that I8 24 prepured those three reportn?
2% quote at follows: He mey have sustained a soft thaae 25 A Well, st the time that ) was preparing the
Page 6 Page 65
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reperss, 1 bad no evidence (hat this patieat sostained

spy stroetural infory based on the impging studies. )

also took inte acconns thut the patient had & motor

veblele stcident and immediately complaioed of neck pasn,

baot afier ane or two vials be did no longer complaln of

amy meck pass, despite seeing bis medical providers. So

1 appearcd that his neck pain was oo longer an fune a1

thst ticze, 14 sppeared that there was » pretty lonp pap

i eare where there wa na reporty of nech pals uptl

mayhe, I belicve il was October of that same year.

That's just not typical for uny type of major spinal

injury. The timing is not consistent with that. Whea

you have a true izjory from the time of the aceident it's

injured, It's damaged, you typically see structural

damagt and it typically — the symptoms come on and they

Progress from that time. The fact that kis synrpioms seem

to dissppesr quitt 300n afier the motor vebicle accident,

about less than § month sfierwards, and then they

suddenly resppeared, is jost — 1 just can't stiriboie

any mujor structural injury. At the Hme 1 was preparivg

my reports, | wanted io give bim the benefit of the doobs

anod say, akiay, ) ean't identify any injury, the timlnp is

completely laconsistent with amy Injury scenrving from

the motar vehicle accident 1o the pain beginning sronnd

Ociober of 2005, but I'm going i give this patient the
Page 66
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stiriboted 25 perceat of his nech pafn sfter Mny of 2005
to 1br secident, what would the other 75 perceni be
attriboted to? t

A Well, na | vinied before, I can't find any K
¢videsce of mwy piroctural Injury on this patient in all :
the imaging studies. The only ching 1 sitribuied the
25 percent ta was ha — based oz his relisbility aod bis
reports of his subjective complaints, i

Q The question s what wonld the other 75 pereent h
be?

A Well, F'm not 3ere that it has anything to do .
with tbe necident. I

Q Bot would it be & Incel injory? Woald §t be
degenerative changes? What wonld you sttribnie the other
75 percent of his neck pain 1o?

A I'm oot sure 1hat his pain geoersior bas been
identificd. ) certainly don't think there's any evidence
of mny stroctural injery snch ap = facet injury.

Q  Well, wonld sbe oiber 75 percent jnst be
degenerative age-related changes in the cervical spine?

A T'mpot—~1'm not really sare.

Q  Areyow sware of any evidence that — any
compiainis of neek pain priar to tbe date of the ;
secideni?

A Fdon't believe 1've seen any medical records

Page 68
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broefit of the dovbt. And If he wnys that he's
experienclvg pain, 1ka1's someihing 1 capuo! be o bundred
perten refisbie sbont. I'm going fo give him the

beoefit of the dozbt. And that was my thinking a1 the
time } was preparing those three reports.

Q Would your conclusion had beea different if you
understood that Mr. Simac reporied neckl pain between May
apd October of 20057

A Ihe fad reported pain duritg that period af
time, that wonld be more consistent with a troe Injury
from the mwotor vehicle secident.

Q  Apdif ke bad suffered neck pain Srom May 1o
Ocinber of 2005, in sddition to what's in the medical
records frow 2005 forward, would 1hat change yaur opinion
i 1his £ase?

A Would it - are you making would i1 thange my
opinions pat forib on my first three reports?

Q Y

A ] think it woukl

Q Apd how 40? Woold H change 1br percentage thai
you have attributed to — of bis neck pain thet yoo
attribuir to ibe accident?

A Atibe time the I prepared my reports, then
ytah, ) probably would heve sitributed mare 1o that

Q At ihe tiroe you prepared your reports when yoo
age &7

@ s W R e
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24
25

prior 10 the secident

Q  Are you aware of any medieal records sfier the
secidend referencing any neck or ieft sbooider pain prior r
1o the arcident?

A The only thing ] bave is that be did teli me he
bad a motarcycie accideat sbani oue year prior 10 the
motor vehicle aceldent and that he had & history of
headuches for ten years,

Q 3o, did you sce in any post-accident medicn)
records nj reference to petk or left shanlder pain prior
10 the aceident?

A Nn

Q Your conclusion - well, your concluaion is ihat
be suffered 2 whiplasb infory for which tresiment was
sppropriate after the sccident for sbout fiv e weeks; s
that aboot right?

A Y

Q0 And when he suffered the aceident bie reparted
ueek puip and lell wpper exfremity pain; ia that right?

A Ibrlieve the day of tbe nccident be had »
nxck - etk pain, beadache and lef) clbow pain.

Q ADright Let's jost go with the neck pain :
beeavse that's the whiptash injory, right? K

A 1'm sorry, £anm we go ofT the record for ops
second?

Page 63}
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1 MR WALL Sure 1 the information ] have, 1'm oot sore ] ean — | can
2 (Bnef discussion held off the record. ) 2 related apy of bis cwrrent pain to the moior vebicle
3 BY MR WALL. 3 arcident
4 Q The whiplub injory, that's the sofl tissue 4 Q Sawhen yon siated ns recenly sa Joly of 2010,
5 injury in the sres of his neck; b that right? k] thst bia treatment for hin symptoms of neck pain after
6 A Yes. [ this, being after Muay 26, 2085, 1 spportion po more than
1 Q And yoo believe — wel, Jet me ak you todey, 7 15 prreent 1o the motor vehicle sccident; yoo bave
8 because we have your opinicas on thet 25 percent in terms 8 thanged that opicion snd that is 0 percen) today, is that
9 of what yoo wrote in your reports. What is yonr opinion 9 vight?
30 today a3 1o the injories ynffered by Mr. Simaoas a 10 A Yesb, I'm 3017y, are¢ you referving to 'y Jast
il resolt of 1be April 15ih, 2005 motor vehicle accidens? 11 report?
12 A Wel), 1thiok st most he probably had a sofn 12 QQ Yeah, but your siatzment by the 3nme in al)
13 tissue injury, as ] ststed before. 1 cannot identify any 13 three.
14 structoral imaging problem that T see wouold be relaied 1o 14 A Yeab, I belicve my statement was 1 won)d ~ this
15 any trsuma. | believe that he bad neck paln for sbout ~ 15 was from my last report, from July 4, 2010, 1 would n
16 sbout » month, according to the medical records, and then 1€ moat apportion s this time of reappesrance of the
17 whep be saw his wedical care providers be stopped 17 symploms 25 percent of the reported subjective symptoma
lg complaining of any neck pain whatsoever. And then the 18 Q 'Whai page are you on? I
19 néck pain seemed to reappesr in October of tbat year. 19 A I'msorry, 1 think s the Jast pape.
20 )t's bard for me to relate the onset of that nerk pain, 20 Q That senience that says, Hia ireatusent for bin
21 what, five or sia months after the sccident to be relsted 21 sympioms of neck pain afier this 1 spportion no more than
22 to the accident Since that time 1've scen that be's had 22 25 percent to the motor vehicle aceldent. That? Right?
23 mapy injections that sre actually quite confariog. 1 23 A Yeah,V'm sorry, 1 was ot s different polnt.
24 don’t think the pain generator's been identified. And 24 Rigbt. Apporticn no more than 25 percent nnnd this iy
25 I've neen the sorveillance video where be just seema like 25 based on sabjective reporting symploms only.
Page 70 Page 72
] he’s pretty pormmal and doipg prefty atrenuons sctivities. 1 And whai] mean by that is ] gave him no more
2 1 do think that the soff tissut injuries whea you Jook ot 2 than 25 perceni based on the fact that he is trothfol spd
3 the lersture wre fypically self-Umitiog and typicalty 3 reliable I bls reports of bis symptomsiology. And since
4 resolve with ime. And sfier & reascnable amonnt of 4 the time of this repert, 1've been able to review the
5 time, 1 would not expect the sofl tisane injury to beeome 5 ongoing pain that bas been progressive — or maybe not
& s cbroaic problem that woald 2o an for years, and we're 6 progressive, bot existing op uniil the present time, also
1 now almost six years afier (bis accident. 7 the norvelllanct videos, and 1 guess 1 wonld have 1o
B Q So iz yourtbree reports you attriboted up 1o or 8 question bis reliabllity.
9 ne more than 25 pereent of hix post May 26th, 2005 9 Q Somy question was now it's 0 prreent &1 oppoaed
10 rymplomws of oeck pain 1o the motor vehicle sccident. I 10 10 25 percent, is that your testimony?
11 that st your opinion today? 11 A Yo
12 A No, 181 think I atated eariier, 1 think the 12 Q Sowyaor imowledge, be — with respeci 10 bis
13 spportionment probably would be muoch less given all the 13 peck, he Iy agymptomatic prior 10 the motor vebicle
14 farts that 1 now bave 14 accldent; iy that right?
15 0 How moch lea? 1% A Tthink we established ) bave Dol seen any
16 A It's bard for me 10 imagine that » pof¥ tissue 16 records or apy reference to apy pain in his nech prior io
17 injory world go on far aix yearn 17 the motor vebicle accldent.
18 Q Anddo you believe thai ibat's al) be had 18 Q And gn April 15, 2005, be's in & ootor vehicle
13 currently isa soft tisaue injory? 19 accident and reporty neck pajn; is that xight?
20 A 1 belicve that's all ibai ! can relste to the 20 A Yo
21 actident. 21 Q And your opinios is that thai neck palo was »
22 Q So isit 0 percent now from 28 percent or what 22 soft tisaue injory that resolved in five or six weeks; is
23 Is your opinion? 23 that correct?
24 A Yeab,it's bard for me to relave any of bis 24 A Ya
25 cuyrent psin six years following the secident, given all 2z Q And then he was symptom-free until Octaber 2005,
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1 is that your impression? 1 2010 reponi, where he notes the neck snd shoudder pain
2 A Well, he was sympiony-free in regarda to his peck P4 may trigger beadache?
3 until, ] believe, October. Ip his medical vishs, 3 A Whbar's the date ot that nole?
4 altbough be's detailing many vther complalnts, 1 set no 4 Q December 7th, 2009.
5 complainis of neck pain. 5 A Well, 211 sisted helore, 1here are many things
6 ) And then as of October of 2005, that Gve plus 6 that can trigger beadaches. 1'm not disputing that
1 yesrs, he is symplomatic in the snme area where he was 1 statement that this doctor is maldog.
8 symplomatic on the dsy of ibe accident? 8 Q Do you undersiand that Dr. Hernandez is o
El THE COURT REPORTER: Could you repeat that 9 veurologin?
10 please, Counsel. 10 A Yeu
11 BY MR. WALl 11 Q ln that same note under Assesyments, whsit's neck
i2 Q Sothen in Ociober of 2005 be becomes 12 piim secondary 10 DDD?
13 rymptomatie in kis cervical spine in the same ares, with 13 A DDD s typically Degenerative Disc Disense, it'a
14 the same complaing thai he bad on the dny of the 14 an abbreviation,
15 accident? 15 I'm sorry, cap we o off 1he record please for s
16 MR. ROGERS: F'm going to object, that 16 steond?
17 mischaracterizes the medical records. 17 MR. WALL: Swe, well go off.
18 Go ahead, Docar. 18 (Brief discussion held off the record.)
15 THE WITNESS: Yeah, 1 wouldn't say it's the same 19 MR. WALL: We can po back on the record.
20 complaints. | mean, he's got complaints that have gone 20 Doctor, in light of the fact that you jusl
21 all over the place, you know, back in -~ even aficr his 21 indicated to us ofl the record that you have a surgery 1o
22 surgery he started complaining of pain that went to his 22 perform, an emergency surgery to perform, J don't have
23 hand. and even Dr. McNulty's notes on July 14, '09 said 23 any oihes questions.
24 that prior 1o the surpery it didn't go past his efbow and 24
25 now he's talking about problems at C-6. 1 mean, this 25 EXAMINATION
| Fage 74 Page 76
1 guy's symptoms have been all aver the place. i BY MR. ROGERS: l
2 501 guess I -- I'm oot sure that ! can say it's H Q Doctar, 1 have one guestion before yon go.  And
3 in the same place. But 1 think thal what you said k) thai Is whai fs your current position mt UCLA?
4 earlier was pretty reasonable in my testimony, the guy 8 A Well, I'tn the chief of the spine service, snd
5 had an accident, reporied neck pain the day of'the 5 1I'm the nrting chairmas of owr depariment when he
[ accident, a few wecks later he sces his providers and & chairmoan i ot of tpwn or wanh me b cover for him,
1 there's ne neck pain. And there's a gep of, what, Jour 7 Q Olay. So, oo sanctions by UCLA with regard 1o
& 10 five months where Lhere is no reports of neck pain and - this Senatle irvestigation thst connssl opesed the
9 then he stans penling neck pain. Jt's hard for me to 9 deposition with, your position nol only cantimees bud has
10 liribute it 1o an accident that occurred five or six 10 been premoted?
1} months prior, cspecially when this guy bas been working 1 A That's cormect
12 and secing Lhe type of work that he does. 12 MR. ROGERS: Okay, Il It you do yow surgery.
i 13 Q@ Do you believe that — do you agree with 13 We'll reconvene the deposition if we need 1o,
14 Dr. Heroandez thst neck and shoulder palo can trigger 1a MR WALL: Off the record, Madam Reporter.
15 beadaches or migraioe headaches? 15 Expedited transcript, can you do #1 by Frday?
16 A 'Well, I'm not an expert in migraines, bot | kmow le THE COURT REPORTER: Absolutely.
17 that there sre many thioga that can trigger headaches; 17 MR. ROGERS: Make that two of them.
19 lights, when my sonx play video gamea there's » Iitthe 18
13 warning that comes oo that says, You may get headaches 19 {Whereupon, Plaimiff's Exhibits 1 through 8
20 when you play this video game. 20 were marked for idertificarion by the Centified Shorthand
21 Q Did you understand my question, Doctor? 21 Reporter, copies af which are afiached hereto.)
22 A  Maybe 1didn"t, Could you repeat it 22
23 Q Do you agree with the note from Dr. Bernandez — 23 (THE DEPOSITION ENDED AT 4:47P.M. DECLARATION
24 A I'msorry, could — well, okay. 74 UNDER PENALTY OF PERJURY ON THE FOLL.OWING PAGE HEREOF.)
25 Q - oo the 10th #od } 1th page of your July dth, 25
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16  transcriplionio be my deposition in said action;
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deposition.
18
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2 CERTIFICATION
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5
6 ], the undersigned, a Centified Shorthend
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Slgﬂgn H. Rogers, Esq.
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ROGERS, MASTRANGELO, CARVALHO & MITCHELL
300 South Founh Street, Suite 710
Las Vepgas, Nevada 891 01
Telephone: (702) 383-3400
Facsimile: 702-384-1460
Attorneys for Defendant Jenny Rish

l\
* DISTRICT COURT OF NEVADA
COUNTY OF CLARK

|‘ WILLIAM JAY SIMAOQ, individually and

CHERYL ANN SIMAO, individually, and as
husband and wife,

Case No.: A 539455

)

}

) Department X
)

Plaimiffs, )

)

vs. )

< h)

JENNY RISH; JAMES RISH; LINDA RISH; )

)

)

)

)

)

DOES I through V; and ROE CORPORATIONS
I through V, inclusive,

Defendants.

DEFENDANT JENNY RISH’S FIRST SUPPLEMENT TO THE 16.1 EARLY CASE
CONFERENCE PRODUCTION OF DOCUMENTS AND/OR WITNESSES

COME NOW, Defendant Jenny Rish, by and through her counsel of record, Stephen H.
Rogers, Esq., of Rogers, Mastrangeio, Carvalho & Mitchell, hereby submits this supplement to the
16.1 Early Case Conference Production of Documents and Witnesses:

LIST OF DOCUMENTS

1. Two (2) dvd’s containing surveillance footage of Plaintiff William Samao..

M
i
i
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DISTRICT COURT
CLARK COUNTY, NEVADA

WILLIAM JAY SIMAO,
individually, and CHERYL ANN
SIMAC, individually, and as
husband and wife,

)

)

)

)

}

Plaintiffs, }

)

V. ) CASE NO. AL39455

} DEPT. NO. X

JENNY RISH; JAMES RISH; LINDA)
RISH: DOES I through V; and )
ROE CORPORATIONS I through V,}
inclusive, )

Defendants.

e

2.67 CONFERENCE
LAS VEGAS, NEVADA
THURSDAY, MARCH 10, 2011

Reported By Kele R. Smith, NV CCR No. 672, CA CSR No.
13405

LST Job No. 1-135828
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2 (Pages 2 to 5)
Page 2 Page 4
1 2.67 CONFERENCE, 1 LAS VEGAS, NEVADA:; THURSDAY, MARCH 10, 2011
2 taken a1 400 South Fourth Street, Suite 600, Las 2 10:55 AM.
3 Vegas, Nevada, on Thursday, March 10, 2011, 81 J0:55
4 sm., before Kele R. Smith, Centified Coun Reporter, 3 -000-
5  inand for the Stetc of Nevada. q MR. ADAMS: You said which supplement?
g APPEARANCES 5 MR, RoqERs: It was -~ 1 dont recall if you
8 For the Plainiiffs: 6  had a compuiation anached to the lates one, but it
9 MAINOR EGLET T was like 23 or higher thal amounied to 194,
- gz gg?l%qﬁ?ﬂsk ESQQ 8 SochhFrc in that neighl:torhood.
BY: BRICE CRAFTON, ESQ. 2 This may be Ingrassia.
11 400 South Fourth Street 10 {interruption in proceedings.)
Suite 600 11 (Discussion off the record,)
12 o adosao ! 12 MR. ADAMS: Back on for the 2.67. We just
13 dwall@mainorlawyers. com 13 swrted discussing Plaintiff's Exhibit No. 1, which F
1 L‘::dr:;‘;@@nj“i:;:‘;m’;ﬁ“m 14 isl a me(.iical s_pecial summary, and we just had a
15 For the Defendants: 15  discussion wilh counsel where 1 agreed 1o check the
16 ROGERS, MASTRANGELO, CARVALHO 16  amounts thal | have lisied in Exhibit | and compare
1 gYMr;%}E}Ii-I-%N H. ROGERS, ESQ. 17  (hem with our Jast co‘mp'umfion of damage's. So | did
900 South Fowth street 18  ha, )T need o revise it 'l get back -- V'l
18 Sujte 710 o 19  let you know sometime 1oday 50 you have thal.
Las Vepas, Nevada 39) 20 (Interruption in proceedings.)
;g (702) 383-3400 21 {Discussion off the record.) ‘
21 22 MR. ROGERS: } don't know if we need 10 go
gg 23 through -- all P'm intcrested in the meds is jt's the
24 24 same stuff that's been produced.
25 25 MR. ADAMS: I'm going to do them in groups.
Page 3 Page §
1 INDEX 1 Like 2 through 17 is the billing. We separate out
2 2 our billing, typically, from the records themselves.
3 3 And, again, the billing's been redacted for the
4 4 treatmem nof related 1o this. Like for his symptoms
5 5  at Southwest or other conditions that he was treated
6 &  [or not related to this accident.
7 EXHIBITS 7 MR. ROGERS: You know, that's another
8 NUMBER MARKED 8 curious wrinkle, though, in the amount in your
9 1 Plaintiff's Exhibit List 4 9 summary is that ] expected 1 to be less than 194
10 2 Defendants' Pre-Trial Disclosures 24 10 afier removing all the colonoscopy things. There was
11 11 probably 15 grand in that.
12 12 MR. ADAMS: T'll look. | know there was an
13 } 13 upper Gl and there was a colonoscopy as well. 11
14 14 look and make sure that 1 have the medical bills
15 15  redacted. So you -- once you have somebody look al
16 16 i, they can point something out. 1'm going 10 have
17 17  my peopie look at il as soon as we're done here and
18 18  just confirm that that bill is for something on that
19 13 day related to this accident.
20 20 MR. ROGERS: Because, in the end, | domt
21 21 1hink the defense expents are disputing the charpes.
22 22 MR. ADAMS: Righ.
23 23 MR. ROGERS: It's just the reasonableness --
24 24 pardon me -- the necessity of treatmen.
25 25 MR. AP-_AMS: The necessity. R.i_ghi
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MR. ROGERS: But they would neturally
dispute the other stuff.

MR. ADAMS: Right. Exactly. That's why I
want 10 make sure we're on the same page.

MR. ROGERS: With that we might be able to
stipulate it.

MR. ADAMS: Dkay. Perfect and I'll go back
over that again and be sure.

But as far as foundation, authenticity, 2
through 17 you don't have a problem with?

MR. ROGERS: No, as long as we're on the
same page.

MR. ADAMS: 1 actually 100k the liberty of
using some of the COR affidavits from the records you
provided and using your records because we didn
have a couple of them. ) ended up using some of your
records.

MR. ROGERS: Have somebody bring in your
lalest - you guys were pretty good about doing
compulations on -- have someone work on 23, 24, and
you'll have it right there.

MR. ADAMS: Okay. All right.

So, now, I8 through 32 are the medical
records. Apgain, you don't object to the authenticity

or Joundation of those. Ripht?

0O~ A& W N

AN AN NN R = P
Wb WM = O WD -] s W= QW

Page B l
we're not producing anything from now until the time
of trial.

MR. ROGERS: Okay. So we should be the
same --

MR. ADAMS: Yeah.

MR. ROGERS: 1haven't gone page by page
through Exhibits 22 and --

MR. WALL: 23 is primarily 2006.

MR. ROGERS: Okay. It would be 22. Thar's
where Dr. Lee is?

MR. ADAMS: Yeah. He's with the same group
where -- actually, no. 26 probably. Spine Clinic.
Isn't it? He's with McNulty. I don know. ]
always get those groups mixed vp.

MR. ROGERS: Regardless, if's one of those, .
but 7'll look these over closer, and you know, as
long as it's the stufT that's been produced, we're
not going 1o argue about it, other than cause and
necessity.

MR. ADAMS: Right.

MR. WALL: Right.

MR. ADAMS: So I've got my paralegal buming
a CD for you of the films from 33 through --

MR. WALL: 57.

MR. ADAMS: -- through 57.

o~ O e W
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MR. ROGERS: Just the necessity, cause and
necessity and all thai.

MR.ADAMS: Right. Okay. | don'tseca
disk. Brice, will you step out and see if they have
the CD for 33 through — for the record, 33 through
57 are diagnostic films, X rays, MRIs. etcetera.

MR. CRAFTON: What abom 587

MR. ADAMS: Well, 58 is his own exhibit.

MR.CRAFTON: Already have --

MR.ADAMS: So 33 through 57 I typically
provide 10 defense counsel on the disk because we
have them already digitized, and see if they have
that. Thanks.

MR.ROGERS: There's -- we keep coming back
1o where we slarted,

MR. ADAMS: All right. What do we have?

MR.ROGERS: The surgery center and all
those things.

MR. ADAMS: What number?

MR. ROGERS: 23. This would go to Desen -
or pardon me - Nevada Orthopedic 100, No. 22. Are
there going to be any records afier this lates
production, which 1 think was an MR]}?

MR. ADAMS: No. We produced some follow-up
records they just had recently with Dr. Lee, but

[« 20 - BRI, SRR L WS L B S

10
1]
12
13
14
15
16
17
18
18
20
21
22
23
249
25
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MR. CRAFTON: He's going lo put 58 on there.

MR. ADAMS: He's going 1o put 58 on the same
disk, but 58 should actually be in a book as its own
exhibit, so 1 want to make sure we pet that right.
They didn't. We've got to fix that. 58isa CD
that --

MR. ROGERS: 1 saw this one.

MR. ADAMS: 1n other words, it woultdn't come
on a film. They didn't provide it to us on a film.
They provide it to us ona CD. So tel) him 58 needs
to be its own exhibit,

MR. ROGERS: So you guys know, | just, when
1 received it, sent it on out to the defense expens.

I haven't heard back from them yet.

MR. ADAMS: Soinother words, available for
you at trial we are actually going to mark all the
way through -- 33 through 57 will have the film
Jjackets there, and they'll be marked, and you can
have them with you if you want to show it that way.
But 58 is actually just going 1o be on a disk because
there is no film for it, because that is the way it
was produced. So any objection to the films?

MR. ROGERS: None. As long as it's all been
produced, none.

T
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think we had a motion on that. Right?

MR. WALL: ] can't remember if we did it as
parnt of the stipulation or whether there was -- ]
don't think there was a specific motion on it, but if
there wasn, it was because we agreed in the stip.

MR. ROGERS: ] don't know. We had our
disagreements about the experts, who might use them.

MR. WALL: But not the table itself.

MR. ROGERS: Right. So I don't recall how
we -- or even if we addressed that.

(Jnterruption in proceedings.)

(Discussion off the record.)

MR. ROGERS: Where did we leave ofi?

MR. ADAMS: On No. 59, I'm looking at the
stipulation, and 1 don't see the life expectancy
table in the stipulation. We're checking our orders
right now and we'll see if we filed a motion on it.

MR. ROCGERS: Whose table is it? Do you
know?

MR. ADAMS: It would be the 1able that Smith
relied on. It says Smith Reports. We were given
judicial notice on it so...

MR. ROGERS: Let's hold off on this one for
a minule just so that | can get a lock at it because
I haven't sat down and studied this,

W - ON D W
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MR. WALL: h was handled in Gallion, }
believe, but it wasn't ever really handled in this
one. ! think there's correspondence from Dan in
Gallion, maybe even a stip that's been sem over, but
not in Simao.

MR. ROGERS: Yeah. ! know that | saw
something recently from Ashley abou Gallion, but 1
thought we handled this on Rish a long time ago,
maybe in front of the judge.

MR. WALL: Not that I'm aware of,

MR. ADAMS: Not that I'm aware of either.

MR. ROGERS: So she’s not disputing
liability.

MR, ADAMS: You're not going to dispute
liability?

MR. ROGERS: No.

MR. ADAMS: So can we send a stip over or
you send a slip over?

MR. WALL: Why don we jusi have her
prepare one right now?

MR. ADAMS: Will you go do that?

MR. ROGERS: There was something in the
language of the Gallion stip that ] didn't see it,
but | was told that it was too expansive when all
we're doing is admitting breach of duty for a

—
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MR. ADAMS: Okay.

MR. CRAFTON: It's not on here. Ashley's
pulling the minutes right now.

MR. ADAMS: All right. Then No. 60 and 61
are your clients' responses 1o interrogatories and
requesis 1o admit.

MR. ROGERS: Okay.

MR. ADAMS: Any objection to those?

MR. ROGERS: Well, you don't admit those
back to the jury?

MR. ADAMS: No, but we're going to be using
them, so ] ist them here. 1 don't want to admit
them.

MR. ROGERS: Right. We'd have 10 redacl
them like crazy.

MR. ADAMS: Well, they are redacted.

MR. ROGERS: Okay. I'm doing the same
thing, but ] don't have any intention of giving them
to the jury,

MR. ADAMS: Allright. The only reason we
put themn in here is because we don't really know your
position on liability, so that's one of the primary
reasons.

MR. ROGERS: No. No. You guys do. We've

admitted it. Ijust -1 thought we handled that.
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negligence action, so again, if you would, 1ell her
1o keep the language confined 1o that,

MR. ADAMS: Did we come to agreement on the
Gallion one? Did you actually sipn one?

MR. ROGERS: Ihaven't been involved enough
in that.

MR. ADAMS: All right. See if we have an
agreement on that one and lel's Jook at that ong as a
sample.

62 and 63 is the complaint and answer.

Apain, we're not planning on admitting them at trial,
but at trial they may come up, s0...

MR. ROGERS: All righl.

MR. WALL: So we want 10 hold off on 60 and
617

MR. ADAMS: Yeah. Well -- yeah.

MR. ROGERS: Yeah. If you guys -- a1 her
depo, 1 recall that she said, | rear-ended him and |
don't have any reason to think he did any wrong, and
ever since then — that was a long time ago -- 1've
never really pushed liability on this thing.

MR. ADAMS: Right. It pretty ruch says that
in her interrogatories as well. That's why 1 listed
the interrogatories. ’

Okay. So we've got an issue with the life
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expectancy table we're going 1o follow up on. Right?

MR. ROGERS: I'll call you. Now that ]
don't have the settlement conference this afiemoon,
¥ can get right on this.

MR. ADAMS: Aliright. Then we just list
all of our demonstratives. 1 got some over there if
you want to see the spine and that type of stuff.

MR. ROGERS: Isaw that, but, you know, 1
just, a couple months ago, tried a ¢ase in front of
Bell, and she had one curious thing, she admitied the
writien discovery responses into evidence, and I'm
sitting in there thinking, "Hold up. 1 don't have
authority to prove to you that that shouldn' go 10
the jury, but I'm pretty sure it shouldn't go,"
because it was just on the fly kind of thing she
allowed it in.

But another thing that came up was the
opposing party -- and they were right 1o object to
this -- opposed stuff that I was showing on
PowerPoint that 1 hadn't yet cleared with them or
gotien admitted into evidence, and if we're -- if
we're going to, you know, show some stuff in the
PowerPoint in the opening, 1 just wam 10 make sure
that we're doing this clean. I'm not going to do
anythingﬂal‘s going Lo show nnylhing that's

=
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you have a witness list here, or is this just the
documents?

MR. ADAMS: That's just the documents.

MR. ROGERS: See, what 1 want to do is when
we're done here, 1 want 1o be able 1o te]) the
witnesses -- my out-of-state witnesses, when they can
come.

MR. ADAMS: You're not going to be able 10
do that,

MR. WALL: Except for Wang the 21st.

MR, ROGERS: Right. But the other guys, I'd
at least like to say, Look, you know, set aside --
pencil this block of a day or two 10 get here.

MR. ADAMS: Yeah. Our problem is we're
dealing with two orthopedic surgeons and two pain
management guys who we're trying 10 juggle their
schedules right now. You're not going 1o have thai
detail by today. 1 can tell you that,

MR. ROGERS: Okay.

MR. ADAMS: McNulty and Grover right now
we're just trying to figure out because some are
clinic days versus a procedure day. They do not wani
1o come on a procedure day. That's what we're having
to deal with right now.

MR. ROGERS: Do you know whether you're

|
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unpublished or that you guys don't agree with,

My thought is 10 do what 1 always do, and
that's just 1o show medical records, show party depo
comment, and that's about it here. I won't be eble
10 show photos in the opening or property damage.

MR. ADAMS: We're going to do the same thing
except for we're going to have some medical and
animations, like cartoons, like we normally do.

MR. ROGERS: 1 may pull up une of those i0o.

MR. ADAMS: You know, that describe what
procedure it was and that kind of stuff.

MR. ROGERS: Nice.

MR. ADAMS: Got a list? Looks like you got
a list.

MR. ROGERS: I do, but it's in a borrowed
binder. Ckay. Off for a second.

(Discussion off the record.)

MR. ADAMS: One thing. If you ook at ail
our demonsirative exhibits, we're going to show
through Google Earth the general area where the
accident was, so 1 don't want you to be thrown of by
that. And we're going to make a timeline. I'm sure
you will too in your PowerPoint.

MR. ROGERS: Now, while we're waiting on my

exhibits, then, let's go through these witnesses. Do

DM -Jdoh b o

Page 17

£oing 1o be able to put them on consecutively, or are
we going lo bounce them out of order just like we've
done Dr, Wang, or you're not that far yet?

MR. ADAMS: Not even that far.

MR. ROGERS: Okay. Because ] could tel]
them, "Look, it won't be until the end of the second
week."

Do you guys think your case is going 10 go
further than that? Like a full two weeks?

MR. WALL: You know, three and a half hours
a day, it's going to take a long time.

MR. ROGERS: Is there any way -- you know
how Sturman offered 10 move this 1o Villani if he had
full days? Is there a judge we can go full days with
and not do half days?

MR. WALL: 1 don't think you can.

MR. ROGERS: This is going 1o be painfully
long,

MR. ADAMS: This is going 10 be long, but
we're getting affected by all of our other trials
100. Most of our other trials. Ler's put i1 that
way.

MR. ROGERS: I'm not suggesting move the
trial date. I'm just wondering is there anybody out
there who can J'11_.'a.§iwe a full day?
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Page 18 Page 20|

1 MR. WALL: I don't think any of them do 1 Who else was | getting ready to say? Sood,

2 anymore. They either have calendars or courtroom 2 Tl probabiy - I've pot 10 figure out his schedule

3 sharing. 1fthey don't have a moming calendar, then 3  too. ]1think that's everybody we imend 1o call.

4 one of the seven new judges is vsing that courtroom 4 Jenny and Linda Rish. Jenny will be there, so she’ll

5  for their moming calendar. 5 beavailable. Linda was just there a1 the accident,

6 MR. ROGERS: Tell my people it won't be any & soshe'll--

i 7 sooner than the end of the second week. 7 MR. WALL: What would be -- if we're going

8 MR. ADAMS: I wouldn' think so. Other than 8 tostipulate 1o liability, what would be --

9  Wang, you said -- is it Wang or Wang (pronouncing)? 9 MR. ROGERS: That may change that.

10 MR. ROGERS: It's a short vowel. 10  Circumstances have changed a little bit because she
11 MR. ADAMS: I was told he had 10 be on the 11 wasaparty.
12 21s.. We're playing around that 1co. 12 MR. WALL: Right
13 MR. ROGERS: Right. See, ] have three 13 MR. ROGERS: And that was the main thing.
14 others -- two others who are out of town. Fish and 14 Tt wasn't liability.
15 Skoog. Skoog, you know, is a bit up in the air. 15 MR. WALL: Right,
'1 6  Your treaters are cerainly getting on. Smith, you i6 MR. ROGERS: Let me go back and 1alk to —
17  know, that's a little bit - jury's out on that one 17  TIve never met Linda. 1don't know the first thing
18  orthe judge, ] guess, is a little bit. 1imagine 18  about her, but 1 will 1alk 10 --
19  Skoog will need to come in at some point. 19 MR. WALL: Bryan Lewis sent over a
20 MR. ADAMS: Winkler you have local. Right? J20  stipulation to dismiss them ow, and s0 1 don't know
21 MR. ROGERS: He's the only local expen. 21 what would be the necessity of her testimony il we're
22 MR. ADAMS: We're counting on basically nine |22  not going 1o get into that whole thing that i's her
23 wilnesses right now. That's right now. We've got 23 car and all the 41.440 stuff.
24 McNulty, Seibel, Hartman, our plaintiff and the wife. ]24 MR. ROGERS: Okay. And you guys didn't
25 MR. WALL: We may not need 1he defendant. 25  dismiss her? _
Page 19 Page 21
1 MR. ADAMS: True. We have Rish. We 1 MR. WALL: The stipuiation he sent over is
l 2 acmally have her subpoenaed, | think. Then we've 2  sitting on my desk. I've got to review it.

3 got Rosler and Grover and Smith. 3 MR. ROGERS: Okay. Well, good. That's

1 MR. ROGERS: She's coming, s0 you guys don't 4 everybody then. 1 know we both have --

5  worry abow that. 5 MR. ADAMS: So we have |8 total -- 18

6 MR. ADAMS: Depends on how trial develops. &  probable, T guess. |1 was wrong? She's duplicated.

7 Lee. 7 17 probable.

B MR. ROGERS: Lee? 8 All right, Brice. What did we figure out?

9 MR. ADAMS: Yeah. 9 MR. CRAFTON: She's making changes 1o the
10 MR. ROGERS: So you know exactly who 1 got, J10  Gallion stip. 1 guess we sent over the Gallion stip
11 I was going to call Seibel, but now that you guys 11  back over to you and asked you what the changes
12 will, ] won't. But it's going to be Wang first. 12 were - or Dan, not you — and we're still waiting on
13 MR. WALL: Yeah. 13 these. I'm having them modify il and change it over,
14 MR. ROGERS: And then I'm going to have to 14  and then we'll bring #t in.

15  dothis schedule dance you're doing, so - 15 MR. ADAMS: Did you find-anything on the
16 MR. WALL: Understood. 16 life expectancy 1able?
17 MR. RCGERS: -- but 'l let you guys know 17 MR. CRAFTON: It wasn't filed.
18  ahead of time. Fish, Winkler. I'm going 1o want to 18 MR. WALL: It wasnmt?
il 9 callin Arita. We'll do this Britt Hill depo at some 19 MR. ADAMS: QOkay.
20  point. Evidently he's moved out of the country. 20 MR. ROGERS: Il's not going 1o be that big
21 MR. ADAMS: Ch, really? 21  of a deal. I'll .eke a look at it and get back to
22 MR. WALL: Do you wan! to designate -- let 22 youguys.
23  us know whal pan of that you want, and then we'll 23 MR. ADAMS: Okay.
24 cross it and figure it out and take it from there. 24 MR. ROGERS: She brought me the right
25 MR. ROGERS: Swre. — 25  binder. But not a L duplicate, so let me find out if
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it's ail here. Everything is the same, it looks
like, bt --

MR. ADAMS: Everything in your exhibits are
the same?

MR. ROGERS: Yeah. And there's a little bit
more but i’s covered -- like there's an Exhibil O,
but there's -- 1 don't see any exhibits anached, and
Exhibit O is your medical records, so it's
probably ~- I'li look through those records.

MR. ADAMS: Will you go across and look at
them and copy --

MR. ROGERS: Things are shuffled around a
bit because of the order excluding photos and stuff
like that.

MR. ADAMS: Have you had an oppormnity 10
look at the questionnaires ye1?

MR. ROCGERS: No, but ] did hear that someone
from your office sent an Email saying that someone
was dismissed already, and then Kade Baird - he's a
new guy just transferred over from Hall Jaffe &
Clayton -- he said that one of those jurors -- how
Hall Jaffe & Clayion found out, 1 don't know, because
1 don't 1alk 1o those guys really socially or
anything, bul one of those jurors is related to Hal
laffe & Clayton, and they called Kade and said this
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Pretty much the same things that you would do once
you're in there. I somebody came in and said, 1
have to pick up my kids at 3:30 and there's no cne
else 10 do it and I'm a single parent and there's
nobedy 1o watch them, 1 basically let them go. 7 let
them go.

MR. ROGERS: 1 wonder if we should get extra
alternates 100. 1 mean, if we're going 1o go into
three weeks.

MR. WALL: Yeah. 1 have no problem getting
8 and 4.

MR. ADAMS: Probably. 8 and 4.

(Exhibit 2 was marked.)

MR. ADAMS: Your lisi, Page 4.

MR, ROGERS: All right.

MR. ADAMS: A looks like a CV of Fish; B, CV
of Wang, C, CV of Winkler; and D, CV of Skoog.
You're not planning on admitting those. Right?

MR. ROGERS: Probably not. Just go through
it with them. 1 doubt 1l even show it, but ] don't
want to foreswear it. 1 never have. Let me put it
that way.

MR. ADAMS: Right, right. Okay.
Surveillance footage of Simao. You're talking abom
the sub rosa?
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we exclude 1 didn't even get involved in it.
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person called us and, you know, you're over there.
That may be a conflict. So there may be another
dismissal comning.

Aside from that, though, 1 haven't looked at
them to do like Gloria was sugpesting, people we can
agree 10 exclude.

MR. ADAMS: Right. Typically they like to
have like sormnebody we can agree 10 exclude.
Typically for hardship. They like 10 have that the
day before they have to call those people in. These
are kind of our notes. This is not everybody, but if
we send you over a list later today, can you send us
one and we can talk maybe tomorrow and agree upon a
list and send it to the court? Because they cal)
them in, and there's no need to call them in on
Monday.

MR. ROGERS: Whal are the reasons, in the
day that you were doing i1? At this early stage what
kind of reasons would you find?

MR. WALL.: Travel, child care issues,
transporiation issues, taking care of -- you know,
pretty much what Gloria said. Taking care of sick
relatives, things like that. Basically for the
questionnaires, anybody that the two sides agreed 1o
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MR. ROGERS: Yeah. Right. AndI'll be
mindful of thal discussion we had with the judge
where -- what did she want again?

MR. WALL: Well, she wanted you to send it
10 her.

MR. ROGERS: ] did, bw1 | haven't heard from
her.

MR. WALL: But she - her order was that
it's not 10 be mentioned, at least unti} the end of
Direct of the plaintiff, at which time she would
entertain arguing on whether and how it impeached his
testimony.

MR. ROGERS: Okay.

MR. ADAMS: So | guess we'd object.

MR. ROGERS: Hold up just one second. 1
thought she was going to look at it and give me an
answer as to whether we needed to go that far.

MR. ADAMS: Well, that -- that’s - no.
Because she said it wasn't fo be mentioned. Because
1 mentioned opening statement and things like that,
and she said it wasn't -- it's not to be mentioned
until afier Direct, and then it's because it's for
impeachment purposes only, and so she would take up
the issue of whether il impeaches his testimony in
any way after hIS Dlrect, but she dnd want to see il
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1 MR. ROGERS: Okay. Here's what I'll do. 1 1 principle with that?
2 won'i show it without talking to her. ] - see, the 2 MR. ROGERS: Right.
3 way I thought it urned out was that I'd said, Look, 3 MR. ADAMS: And then exhibits defendants may
4 you have everything in front of you to determine its 4  offerif the need arises is 1. Do you have an1in
5 relevance. It's these surrounding medical records. 5  your book?
6 Is there an inconsistency between what the doctors 6 MR. ROGERS: Yep.
7 are reporting about his condition or his complaints 7 MR. ADAMS: Okay.
B and what's depicted in the video, 50 I'll give you 8 MR. ROGERS: Oh, the reports.
9  the video. You make that decision. 9 MR. ADAMS: Yeah. So] guess ] would object
10 And then 1 haven't heard from her, and -- 10 tol,J, K, L because they're hearsay. Experl
11 bwt P'm not going to spring anything on you. I'll 11  repors are hearsay,
12 wait until ] hear from her. 12 M, rejection slip from the Internal Revenue
13 MR. WALL: Okay. 13 Service and attached authorization.
14 MR. ADAMS: Allright. Then Exhibit F,yon |14 N, Plaintiff's William Simao's tax returns
15  have four subparts. Are they lisied in your book 15  and O --well, let's just go M and N, 1 guess we'd
16  there? Are they indicated there? Are youplanning 16  object as it's nol relevant. We're not making a wage
17  on admiting those? 17 loss claim.
18 MR. ROGERS: 1don't know if I'll admit 18 MR. ROGERS: Okay.
19  them. 111 use them for impeachment, but whether 19 MR. ADAMS: All right. Do you have an M and
20  they go back, F'm not sure. 1 never have. 20 N in your book, any documents in there?
21 MR. ADAMS: Allright. Because I'd object 21 MR.ROGERS: Yeah. Bui as we discussed i
§22 10 the admission of them also. 1 understand you're 22  earlier, that may not - they may not be relevant if R
23 going 1o use them for trial, but probably for the 23 you guys are dropping that claim. I'll get back to
24 same purpose ] had listed the interrogatories and 24 youon that one as well. Just like the life-care
25  requests for admil on ouss. 25  plan, we may just withdraw.
Page 27 Page 29
1 MR. ROGERS: Okay. 1 MR. ADAMS: The Jife expectancy table?
{2 MR. ADAMS: G. 2 MR. ROGERS: That's what I meant.
3 MR. ROGERS: You know, Daniel Lee doesnt 3 MR. ADAMS: Okay. And then O looks like all
4  belong. }haven't deposed him. ! don't have 4 the medical records.
5 1testimony history. 5 MR. ROGERS: Yeah.
6 MR. WALL: Righi. SoF-4, I’'m not sure that 6 MR. ADAMS: You don't have anything under O.
7 there is such a document. 7 Right? That's pretty much what we provided you,
8 MR. ROGERS: Right. Unless I've just -- B P, Plaintiffs written discovery responses.
S 1M elicit it from him on the stand. S  Iguess similar principle as why we listed ours.
f0 MR. ADAMS: G. All documents attached and 10 You're not going 1o -
11  referred 1o as exhibits...] guess if they're medical 11 MR. ROGERS: Admit them.
12  records and they're redacted properly, we don't 12 MR. ADAMS: -- admit it, but may use it.
13 object to that, but if they are reports of the 13 Q, we objected because it was excluded.
14  experts, then they're hearsay and we object to that. 14 R, also object to as excluded, as well as §
15 MR. ROGERS: I'm looking at G, and ! dont 15  we object 10 as excluded.
16  see anything antached here. Yeah. That would be 16 MR. ROGERS: Right. Okay. So the homework
17 more in the nature of how we would use, for example, 17  then is Il go through M and N and the life table.
18  the testisnony history. 1g MR. ADAMS: T'm going to po through the
19 MR. ADAMS: Okay. 19  medical summary, special summary which is our Exhibit
20 MR, ROGERS: 1 don see anything like -- 20 No. 1, and make sure that we gol the correct amounts
21  that would fit that description going back to the 21  inthere.
22 jury. 22 MR. ROGERS: Yeah, and then give me a call
23 MR. ADAMS: Okay. H is all documents 23 about the witnesses so I can tell mine when 1o go.
24 produced by plaintiffs, including all pleadings and 24 MR. ADAMS: How is our stip coming?
25 those anach-ei 1o the deposition transcript. So same 25

MR. WALL: Right there.
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MR.ADAMS: Cool. ‘

MR. ROGERS: Here's my proposal.

MR.CRAFTON: Did you need to see your
answer 1o verify that that was correct?

MR. ROGERS: Here's what I propose to do
with it: Just for the fear of agreeing to something
that's more expansive than just liability, which is
(inaudible) and the plaintifT is no!l in Paragraphs }
and 2, nor 3,

MR. WALL: What about 4?

MR. ROGERS: It just concerns me in that
when you're disputing necessity, that affirmative
defense could go beyond -

MR. WALL: There's another ene on Page 3.
Acts and omissions of a third party.

MR. ROGERS: 1 didn't see that, 1don'l --
we're not clajining that a third party caused the
accident. letme see that. Let me see Page 3. No,
1 wouldn't agree 10 the third one, because thal goes
beyond the car accident itself,

For example, when you're making a necessity
defense and you're arguing that some treatment was
unnecessary, well, the plaimiff can say, Well, look.
You're just arguing malpractice, and 1 don't want to
waive any claims that might be related 10 the
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it down the road.

MR. ADAMS: T'm having Brice pull another
stip thal we've used.

MR. WALL: So even the paragraphs that you
Jeft in here, would that negate the necessity for
Jenny or Linda Rish's testimony?

MR. ROGERS: Well, no. 1 want Jenny to
testify. 1 mean, she's a party 10 this case.

MR. WALL: To whal though?

MR. ROGERS: She's going 10 be able to
describe the accidenl. This is what happened, and ]
mean, how else - the jury's got 10 know something
about this. 1 know the judge took the photos away,
but the jury is still going to hear about the
accident.

MR. WALL: She won't be able 10 testify to

it being a minor impact or anything like that.

MR. ROGERS: She might not be able to use
that term, but she's going 1o be able 1o say "this is
the accidemt. This is what happened.”

Did you guys take what the judge said 10
mean that the jury can't hear a thing about this
accident?

MR. WALL: Wel, there can't be a defense
presented saying that this was a minor impact. She

Page 31

necessity of care, whether they be the plaintiff's or
mine by contribution. So the easiest way 1o do this
is just 10 say, Look, Jenny Rish caused the accident.
The plaintiff didn't. It's that simple a

stipulation.

MR. WALL: Let me see that.

MR. ROGERS: If you look at those two
paragraphs, it seems 1o cover everything that — the
plaimiff, in other words, gets what he wants.

MR. WALL: That third affimative defense,
who would be the third party?

MR. ROGERS: Well, what I'm discussing --

MR. ADAMS: A medical provider.

MR. ROGERS: Yeah. What's going to happen
here is we're disputing the necessity of care. You
guys will say, That's fine. That's malpractice.

We'll say, No, it's not, and if it is, it's
of a variety that's not compensable.

We'll have that argument. You can see how
that third affirmative defense can spill into third
parties. Has nothing to do with the car accident
anymore, and 1 wouldn't want — if there were a nght
for contribution or indemnity down the road, to
interfere with that. Might bave nothing to do with

t}us acucm but it could have something to do w;lh
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granted that motion, ] believe, in its entirety.

MR. ROGERS: But the motion was that the
defense is preciuded from arguing that a minor impact
can't cause injury. 1t's not that the jury can't
hear the nature of this accident. 1 mean, the way |
look at that, if she said that or if there were an
order interpreting things that way, there'd be no way
around trying, this thing twice. How can the jury not
know anything about the accident?

MR. WALL: Because there's no correlation
between the type of impact and damages. 1 mean, if
you don't have an expert 1o correlate this impacit was
100 minor to cause this injury, then the testimony of
the defendant or a passenger in hes vehicle about
what the impact -- how minor the impact was has no
relevance to any fact in issue because it's --

MR. ROGERS: 1 hope she didn't say that. ]
didn" take it to be that. | 100k it that the
defense can't argue that a minor impact cannot cause
injury, but not that the evidence of the accidem
being minor is excluded. That goes way too far. ]
mean, how on earth is a jury supposed 1o --

MR. WALL: Well, they're not supposed to
weigh whether this impact was significant enough to
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MR. ADAMS: We can go off.
" MR.WALL: Let’s go ofl.

(Discussion ofl the record.)

MR. WALL: It's clearer because it takes the
same type of affirmative defenses and makes them into
the sutyect motor vehicle accident. Look at the
language on their one --

MR. ROGERS: Yeah. Aslong as those
affirmative defense waivers are related and limited
10 the accident, that's okay.

MR.WALL.: See if she can take those and
umn it ino that.

MR. CRAFTON: Yeah.

MR. WALL: On the other issue, 1 guess my
understanding of her order on minor impact, it's the
same reason that the photos do not come in or the
damage estimates do not come in, because just
bringing in the photos and then saying this impact
was not severe enough 10 cause these injuries is no
longer and issue, and so that's why the photos are no
longer relevant and the damage estimates are no
longer relevant, so even the testimony that "Gee, we
just barely bumped him” is the same thing as the
damage estimates and Lhe photos,

MR.ROGERS: See, I took her ruling to be

(Y= -~ B s R I FURY S I
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So my understanding of her ruling would
essentially be that -- especially with a stipulation
for sesponsibility for the accident, the testimony
would be that he was rear-ended on April 15th, 2005,
and then everything else is whether based on medicine
this is causally related to the accident. And so
would definitely object 1o either the defendan
or --1 suppose they're both technically still
defendants -- to either Linda or Jenny Rish
testifying about il being a minor impact because
believe that that's being precluded by her order.

MR. ROGERS: Well --

MR. WALL: Maybe that's an issue we should
raise before opening, because what relevance is it if
you ¢an't argue this impact was Loo minor 10 cause
this injury. I you're not allowed to argue that
based on her order, then what would be the relevance
of Linda coming in saying, "Geez, this was just a
minor accidem. We barely even bumped him.”

MR. ROGERS: Remember she said that in her

opinion the photos are relevant but that you needed a !

bio mech to admit them. Those were her concluding
comments. Whal she meant, as T understood it, was
that without a bio mech, a jury couldn't understand
what those photos and that property damage evidence
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that she excluded property damage and the photos on
the basis that it would call for speculation in that,

for example, a juror might not understand what forces
are involved that would result in that property
damage.

My argument, of course without that evidence
the jury can do nothing but speculate, but that
didn't mean that the parties were prohibited from
describing the accident. Thal, to me, would be a
crazy extension of thal idea because now the jury is
more or less being called on 1o assume injury because
there is going 10 be no testimony abow cause.

MR, WALL: Wel), there's a -- it would be a
stipulation that the defendant caused the accident,
essentially rear-ended Mr. Simao. There is not a
question that he was injured 10 the point of going to
Urgent Care and treating for some period of time.
There's - at one end of the spectrum that's four
weeks, and al the other end of the spectrum, that's
six years. That's what we're 1rying, whether il's
four weeks or six years, and whether it - it doesn't
matier whether the person in the defendant's car
thinks the impact was only enough to make it four
weeks. That would be reasonable. That's not -
tllat's not an opinion that has any relevance.
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meant.

That doesn't mean that a jury can
understand an accident as described by the people
involved. They need some understanding of what
happened here because that is the root of the
plaintifPs entire claim, and I didn't take at all
from that that she meam the jury is not going to
learn one thing about this accident.

MR. WALL: The substance of the motion was
to exclude evidence of minor impact, including an
argument that — the argument and the testimony tha
a minor impact — that this was a minor impact that
couldn't cause these injuries, and additionally, 10
exclude the photos and the damage estimates. So if
you can't argue that it was a minor impact and
therefore couldn't canse these injuries, then 1 don't
know what the relevance is of Linda Rish, for
example, lestifying that this was minor. In
faimess, that needs to be clarified before -

MR. ROGERS: Yeah. So we will. We'll1alk
10 her.

MR. ADAMS: She’s drafling the stipulation?

MR. CRAFTON: Yeah.

MR, WALL: Were we all the way through the
list?
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1 MR. ADAMS: Yeah. We're done with the 1 CERTIFICATE OF REPORTER
2 exhibits. We're going to send over a list of people 2 STATE OF NEVADA )
3 that we believe should be released for hardship S§: \
1 today. 1forgot 3 COUNTYOFCLARK ) :
5 MR. ROGERS: Okay. 4 1, KELER. SM]TI-_I. Centified Shorlhan.d !
6 MR. ADAMS: Do you want to do that? 2 Reporier, do hereby centify that ] ook down in ) :
- MR. ROGERS: Lef's go off for a second., shorthand (Stenotype) all of the proceedings had in
) . 7 the before-entitled matier g1 the lime and place
8 {Discussion off the record.) 8 indicaled; and that thereafler said shorthand notes
2 MR.ROGERS: Okay. Looks good to me. Let 8 were transeribed into typewriting at and under my
10 me just take it back. I'm just spinning right now 10 direction and supervision and the foregoing
11 f{rom this discussion so I'm going to —- let me take 11 transcript constinnes a ful}, true, and accurate
12 this with me and mull it over. 12 record of the proceedings had.
13 MR. ADAMS: When am ] going 10 have it back? |13 IN WITNESS WHEREOF, 1 have hereunto affixed
14 Because this is truly selfish from me. Okay? ]am 14 my hand this 10th day of March, 2011.
15 finishing our opening statement. Okay? And ] want 15
16  to goto a baskethall game tomorrow because 1 got 16
17 those tickets. My partner is at the BYU game right 17
18  now because I'm at this,
19 S0 what I'm telling you is: 1 don't have 1o i g KELER. SMITH, CCR NO. 672
20  doathird of my PowesPoint if you sign that stip. 20
21  Butif not, I'm going to crucify your girl in Opening 2]
22 by saying "This is what we claim in the accident and 22
23 they say il's some third party." 23
24 I'm going to do that and 1'm going to have 24
25  25slides. Okay? Which can be alleviated by that 25
Page 39
1 siip, and your girl doesn't have to look that bad.
2 MR. ROGERS: She won't. She's a kindly old
3 prandma.
4 MR. ADAMS: Pm just telling you selfishly.
5 (The proceedings concluded at 12:04 p.m.}
6 ]
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3 DISTRICT Ni’_ir?(UﬂT 3 (Thereupon, Rule 30(b){(4} was waived
; CLARK COUATY, NEVADA 2 prior to the commencement of the
WILLIAM JAY SIMAD, sition proceedings.
4 indiiduaily, and CHERVL )J : Th dep«: proceedings.)
ANN SIMAO, individuslly, ) Case No. AS39453 Ereupon
5  andas hustand and wife, ) Dept. No. X 5 WILLIAM SIMAO
" PlaintHts, )} E was caled as a witness by the Defendants, and
} 7 having been first duly sworn, testified as follows:
? . ) 8 EXAMINATION
B JENNY RISH, JAMES RISH; ) 9 BY MR. ROGERS:
LINDA RISH; DOES | through )
8 V;and RQE CORPORATIONS 3 ) 10 Q. Wo_uld you state your name, please,
through V, mclusive, ) 11 A.  William ). Simao,
10 ,
Defendants. ) 12 Q: . Now, you wm? present for your wife's
11 ) 13 deposition yesterday; right?
2 14 A Yes.
14 15 Q. And you heard the ground rules that |
15 ¥ o
DEPOSITION OF WILLIAM SIMAG 16 gave her _belure the deposhtion be;‘Jan. I will repeat
16 17 the most important one, and that is that the oath
17 Taken T:?‘s:uﬂ' October 23, 2008 18 that you just took camies the obligation ta tell
18 U 19 the truth and the penalties If you do not. Do you
19 A Rogers, Mastrangeln, Carvalhn B Mitchel 20 understand that?
300 South Fourth Street
20 Sutte 720 21 A. Yas.
- Las Vegas, Nevada 22 Q. 1sthere any reascn that you wwould be
22 23 unable to testify tuthfully?
g-z 23 A. No.
35 Reponed by: CAMED KAYSER, RPR, CCR No. 560 25 Q. Wwell, did you review any docurmenls in
Page 2 Paged |
i APPEARANCES: 1 preparation for your depusition?
3 For the Plaintiffs: 2 A. ‘ Just the one -- [ guess it was some
JOHN E. PALERMO, ESQ). .3 deposition that | gave » while back.
q g;%n ‘3: Ptatgrha:ste:‘. Ld. 4 MR. PALERMO: Interrogatories?
14 ra Avenue »
5 Suite 650 2 THE WITNESS: Yes.
Las Vegas, Nevada 89102 & 8Y MR. ROGERS:
g 7 Q. let me show them to you and tell me if
For the Dafendarits: B thisis It, Was it this document?
] STEPHEN H. ROGERS, ESQ). 9 A. Yes, 1 believe it was.
Rogers, Mastrangelo, Carvatho & Michell i
9 300 Sowth Fourth Street 10 Q. An:'i you just I'onked at your answers to
Sulte 730 11 interrogatories. We will attach a copy of these as
10 Las Yegas, Nevada 891D] 12 Exhiblt A. '
:; INDEX 13 {Defendants' Exhiblt A was
13 WITNESS PAGE 14 marked for identification.)
14 WILLIAM SIMAD 15 BY MR, ROGERS:
:2 EXAMINATION BY MR. ROGERS ? 16 Q. Did you review any other documents?
EXHIBITS 17 A. 1did not. )
17
EXHIBITS PAGE 18 Q. Do you have any changes th.at you would
18 19 make to your answers to Intermgatories?
19 Exh. No. A Plaintt William Jay Simac’s 4 20 A. T would have to read through it. 1 dont
Answers to Defendant Jenny Rish's 21 pelieve so, no
20 Interragatories o
21 22 Q. Did you read through all of your answers
22 23 to interrngatories today?
> 24 A. 1did not.
25 25 Q. wWhen did you?
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Page 7
1 A. Acouple of days ago. ] A. He will be 25,
2 Q. And when you read through all of them, 2 Q. Where does Justin live?
3 did you see anything Lhat you thought was wrong? 3 A. 1 believe Santa Rosa right now,
4 A. 1did not notice anything, no. 4 €. Was Justin born before you rmarried
5 Q. Just as we did in your wife's deposition 5 Chenyl?
6 vyestesday, 1 will go through same of your background | 6 A. Yes.
7 o begin with. 7 Q. And when did you marry Cheryl, again?
8 Where do you live now? a A. 1984, November 2nd.
9 A. Henderson, 121 Bear Coat Court. 9 Q. What is your highest level of education?
10 Q. How long have you lived at the Bear Coat 10 A. Proficency.
11 Court address? 1 Q. Does that mean a GED?
12 A. Almosi two years. 12 A, 1tis kind of Hke it, yes.
13 Q. Where did you move there from? 13 Q. How far did you get in high schoal?
14 A. 1 moved there from Las Vegas -- ] cannot 14 A. Part of the 11th grade.
15 remember the address 1 was at. 15 Q. And did you go to work right alter
16 Q. You cannol remember? 16 leaving bhigh schooi?
17 A. No. Iknow i i5 Jewel Canyon or 17 A. 1did.
18 something. 18 Q. What Kind of work?
19 Q. How long did you iive in the Jewel Canyon 19 A. Flooring related. Different things like
20 address? 2D installation, helper, sales, al! different aspects
21 A. Like four years; samewhere around there. 21 ofit. i
2 Q. And s that Jewel Canyon address the 2 Q. Have you worked Ih some capadty in the
23 first place you lved In the Las Vegas area? 23 fooring industry since leaving high school?
24 A. Yes, 24 A. 1 have,
25 Q. And you moved there from Modesto? 25 Q. Have you gone to any kind of trade
Page & Pag: B
1 A. Yes, 1 schoois?
2 Q. How long did you live in Modesto? 2 A. 1 have been to different dasses for
3 A. Prohably maybe 15 years; somewhere around | 3 oifferent things. | have a contractor's Heense, so
4 there. 4 went to school for that and different things with
5 Q. And did you move to Modesto from 5 the flooring trade.
6 San Frandsco? Y Q. Do you have a contrector's license here
? A. San Frand=o. 7 in Nevada?
8 Q. Is that where you were born? 8 A. 1donot.
9 A. Yes. 9 Q." Where did you have the license?
10 Q. What is your date of birth? 10 A. California.
11 A, May Bth, 1963. 11 Q. When did you get it?
12 Q. Have you been married to anyone other 12 A. 1 donot recall,
13 than to Cheryl? 13 Q. And what trade did you have the license
14 A. 1 have not, 14 in?
15 Q. Your children are Willam and Amanda, 15 A. Flooring, I
16 ages 22 and 197 16 2. Have you ever been convicted of a felony?
17 A, Yes, 17 A. 1 have not
18 Q. Do you have any other children? 1B Q. You're a licensed driver here in Nevada?
19 A. 1 actualy do. 19 A. Yes,
20 Q. What Is your other child's name? 20 Q. Has your driver's license ever been
21 A. It would be Justin. His last name Is 21 suspended or revoked?
22 Eklederger, 22 A. It has not.
23 Q. How do you spell that? 23 Q. Have you ever served in the military?
29 A. 1guess it would be E-k-l-e-d-e-r-g-e-r. 24 A. 1 have not,
25 Q. How old 1 Justin? 25 Q. Now, ] saw from your answers to

2 (P.ages. Sto B)
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1 intemopalories that on the date of the Apsil 2005 1 Q. Who was the owner when you were the
2 Inciden! you weate employed in @ company that you 2 slient partner? )
3 owned called Americlean? 3 A. Thal would be Steve Chesin, €-h-e-s-i-n,
4 A. Uh-huh. 4 Q. Is Mi. Chesin stlll an owner of
5 Q. Isthat a yes? 5 Americiean?
6 A Yes. ] A, No,
7 Q. And your answers to Interrogatories read 7 Q. You're the sole owner?
g that you were a shiem partner at Arnerickean trom B A. Yes.
& March of 2005 to September 2007 when you became an| 9 Q. Was Mr, Chesin the sole owner before you?
10 owner? 10 A. 1 believe so.
11 A Yes, 1 Q. And then you bought the company from him?
12 Q. What Is the diference between an owner 12 A, Yes,
13  ard & silent partner? 13 Q. And you sald that you make more as an
14 A, 1did net own It at that tme. 14 owner than you did as a silent partner. How euch do
15 Q. 5o this was nol the kind of partnership 15  you make as an owner?
16 that had equity? 16 A. Now, my salary is 31,250 3 week._
17 A ] do not enderstand 1he question. 17 Q. Do you make more than just a salary since
18 Q. Well, In many businesses when you're 2 18 you're an owner?
19 partner in 2 business you own 2 plece of k. You 19 A, No,
20 have an equity Interest in K. S0 up untl 20 Q. Is this a franchise?
21 September 2007 you did not own 3 plece of 21 A No.
22 Americlean? 22 Q. What happens H Americlean has more
23 A 1dd noL 23 income than it pays you? What happens to that
24 Q. What were youwr job duties as a sllent 24 money, say In December at the end of the year?
2S5 partner? 25 A. If and when It happens, 1 will find put.
Page 10 Page 12 '
1 A, To run the company. 1 1 would imagine — 1 would imagine it would be taken
2 Q. Does that mean something like 2 2 ot in dividends or however |t works, I'm not sure.
3  management position? 3 1 have somebody who helps me withit. Put it at
4 A, Yes. 4 this poinl, with the economy --
5 Q. Was that your job Utle there? Were you 5 Q. Nis sort of academic rght now?
6 the manager at Americiean? 6 A. Yes. Absolutely.
7 A. ] guess, yes. 7 Q. Have you noticed a downturn in business
B Q. Was that a salaried posltion? B lately?
9 A Yes, 9 A. Yas, a litde bit.
10 Q. Did you earn commissions also? 10 Q. Are you making less in salary today than
11 A, HNo. 11 you did say a year ago?
12 Q. What was your salary as a manager or 12 A, No.
13 silent partner? 13 Q. 1s this person who handles the finrances
14 A. 1belleve at the time & was $1,000 2 14 there an office manager or is it sorneone who Is
15 week. 15 independent of the company?
;) Q. And was that your rate of pay from 16 A. No. My daughter puts everything in.
17 March 2005 through September 20077 17 Whatever program she uses, 1ekes care of all of
18 A. Through September 20077 18 that, and then I take it in at the end of the year.
19 Q. When you became the owner. 19 Sometifmes [ have someone come in and look at It, 5o |
20 A Honestly, I'm not sure when #t changed, 20 1 bought the company so I'm not really sure.
21 butldo make a little bit more now, yes. 21 Q. You have not even had a full tax year
2 Q. Well, did your Income change before you 22 with that company; right?
23 became an owner or did t remain the same vntil that | 23 A. Right.
24 point? 24 Q. How many people do you employ?
25 A, 1believe it changed before. 25 A. Right now, two -- well, three.
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1 Q. Full tirne? 1 A. 1guess. ] have records of everything,
2 A Yes. 2 Q. 1s Amerlclean a corporation?
3 Q. Whal are their names? 3 A. Yes,
q A.  That would be mysell, my son, 4 Q. What kind of a carporation?
5  William, Jr., and Amanda. 5 A. [ belleve It Is an S-corporation.
. Q. Your daughter? 6 Q. And you're the sole owner of II?
? A. Yes, 7 A. At that tme, yes.
8 0. And all three of you work full time? 8 Q. Are you seeing a change In that in the
9 A Yes, 9 near future?
10 Q. How much did you buy the company for? 10 A, No.
11 A. 1 don't recall. 11 Q. Where did you work befere March 20007
12 Q. But that information would be in the 12 A. AL Carpets and More.
13 corporate records? 13 Q. What did you do there?
14 A. Absolutely, Yes. 14 A. Salesman,
15 MR. PALERMO: Is there a Jot of relevance 1% Q. What were yaur dates of employment there?
16 to this? 16 A. From when we moved here In 2002 untll we
17 MR. RCGERS: Onily later 1 will get into 17 went over to eke over Americlean.
18 whether there Is a lost income or lost opportunity 1B Q. Why did you leave Carpets and More?
15 daim, and 1 don't know yet whether there will be, 19 A. Opportunity of the cleaning bushness.
20 BY MR, ROGERS: 20 Q. Do you make more with Americiesan than you
21 Q. Did you employ more than you and your son | 21 did with Carpets and More?
22 and your daughtes at the time of the Aprll 2005 22 A. 1probably do, yes, Carpets and More was
23 acrident? 23 comumisston so —
24 A Yes, 24 Q. At Carpets and Maore did your job duties
25 Q. Who did you employ at that time? 25 include lahor?
Page 14 Page 16 |:
1 A Michael Dunan would be ane, T belleve at 1 A. No.
2 that time, but I'm not sure, Eduardo Gonzalez. I'm 2 Q. ) wili shift gears now and get into some ‘
3 not sure about that, though. 3 other stulf. We may talk more about employment in 3 |
3 Q. And why doesn't Mr. Duncan work for you 4 Jittte bit, Have you ever had an on-the-job injury? '
5 anymore? 5 A. Thave.
6 A, Because ] do not need him, probably. 6 Q. When and where?
7 Q. Did your son or daughter replace elther 7 A. When — i would be 23 or 24 years agy,
8 of those two former ernployess? B ond Kk was a company called Callfornia Beverage
9 A. No. Actually he was working there when S Company.
10  both of them were stit working there, 10 Q. What kind of injury did you sustain?
11 Q. Was Amanda? 11 A. 1think 1 pulled llke 2 musde in my
12 A. T'mnot swe. Because I did have scmeone 12  lower back.
13 else in the office before Amanda. 13 Q. 5o your wife mentioned this yesterday.
14 Q. 5o Amanda replaced someone who was doing | 34 How did you sustaln that injury?
13  Dbasically the same job? 15 A. Trying to move a keg, a keg of beer.
16 A, Yes, 16 Q. Did you have any medical treatrment?
17 Q. When did William start working lor 17 A. 1beleve —- ] know they sent me to a
18 Ameritiean? 18 chiropracior, and 1 was off werk for a couple of
19 A, I'm not sure. 15 weeks. I'm not sure how long.
20 Q. But you do know it was before the car 20 Q. How long did you treat with the
21  accldent? 21 chiropractor?
22 A. No, I'm not sure about that, 22 A. I'm not sure, honestly. 1t was a ‘ong
23 Q. Al the dates of employment and all of 23 time ago. Iwould say, if I had to guess, Iwould
24  your employees’ records will be In the corporate 24 =gy 8t Jeast a couple of months, two or
25 reconds? 25 three monihs. 1'm not sure.
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1 Q. Did you treat with any medical providers 1 it settle?
2 other than a chiropractor? 2 A. 1 believe they settied.
3 A. 1do not remember. 3 Q. Was the settlement 3 repair of your home
4 Q. Did you make any workers' compansation | 4 or was it a cash settlement?
5  daim? 5 A. 1t was a cash settlement which did not
6 A. 1 don't understand the question. The 6 cover the repairs that were needed for the home.
7 workers' compensation claim wouid be -- did 1 get | 7 Q. Have you setiled with a company for a
8 paid while I was off the job? 8 claim of any kind other than this construction
2] Q. That would be part of it, yes. There are 9 defect claim?
10 all sorts of cl2ims that can be made in the guise of | 10 MR. PALERMO: Objection; vague and
11 workers' compensatian thal can be simple 11 ambiguous as to form.
12  reimbursement of medical expenses. 1t could be |12 You £an answer.
13 payment for time off. It could be a disabiiity 13 THE WITNESS: No.
14 rating like @ permanem partial disabliity or a 14 BY MR. RDGERS:
15 total disabilty, It could be all soris of things 15 Q. Now, I want to talk about other car
16  [ke that. 16 sccidents you have baen Involved in. Your answers
17 A. 5owould it be the weekly check that 1 17  to interrogatories menton a motorcyde accident In
18 would not get while 1 was working? 1B 2003. We will get to that in a moment.
19 Q. Well, if you did not get reimbursed for 19 Have you been in any motor vehide i
20 it, that probably suggests that you did not make a |20 accidents other than the Aprlt 2005 accldent and the |
21 daim? 21 2003 matorcycle acddent? '
22 A. 1still do not understand. Now, what I'm | 22 A. T1have.
23 asking is while 1 was off work, I da believe that1 |23 MR. PALERMO: 1 was going to say the time
24 received a check. I don't know who It was from. |24 frame before or after?
25 I'mnot sure, 1 don't think this was from the 125 MR. ROGERS: Just any.
Page 18 Page 20 |:
1 company. It could have been from workmen's compor | 1 MR. PALERMO: Then I will Issue an )
2 disabllity. ! do not know. So, no, Did I make a 2 objection. Overbroad, vague and ambigusus as to
3 daim, no. Other than the time I was off, § 3 form.
49 recelved fike & portion of what I used to get paid, 4 But you ap answer.
5 vyes 5 THE WITNESS: Yes, I have.
6 Q. Have you ever made 2 workers' 6 BY MR. ROGERS:
7 compensation claim? 7 Q. Okay. When?
8 A. 1 have no ldea. 8 A. 1 will guess, but I'm probably pretty
9 Q. Have you ever been Involved In a personat 9 close. May 22nd of this year.
10  Injury cdaim? 1D Q. What happened?
11 A. T have noL 11 A. 1 was driving down the freeway. There
12 Q Have you ever been invoived in 2 lawsult 12 was a car in front of me, 8 car in front of the car
13 other than this one? 13 In front of me, and a truck pulling a trailer, and
14 A Personal injury? 14 the tire popped off of the trailer and flew across
15 Q. Any kind. 15 the roz2d and then the three of us went to stop
16 A. lhave 16  and - do not believe that the car in front of me
17 Q. For what? 17 bit anyone, but I stopped and barely touched it to
18 A, For my home. 18 the back of their car.
19 Q. What happened? 19 Q. So you rear-ended the vehicle In front of
20 A There was a class actlon defect, 20 you?
2 Q. What was the defect? 2 A. 1did.
22 A. There were a lot of them. 22 Q. Has anybody made an injury claim from
23 Q. Was this In this Jewel Canyon home? 23  that accident?
24 A Tt was. 24 A. No.
25 Q. And dld that lawsuit ga to tral or dig 25 Q. Did you sustain any property damage?
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Page 21 Page 23
1 A. No, none at all whatsoever. Not a dent, 1 Island?
2 Not a ding, no. 2 A. Yes,
3 Q. Any other car accidents? 3 Q. What kind of right elbow injury did you
4 A. No. 4  have? ’
5 Q. Let's discuss the 2003 motorcycle 5 A. When 1 laid it down, i was sl skding
6 accident. Your wife said it happened there on 6 forward and like a rock, piece of gravel went into
7 Sunset and Sunset. Describe what heppened? 7 myam.
B A.  Sunset and Sunset, It is where -- going 8 Q. It was just embedded up thera?
8 east on Sunset - ] believe it is Sunsat Way and 9 A. Yes, ] mean, it was not real deep. You
10 Sunset, but anyway, it turns to the right to go 10 can only go so deep, because the elbow -- |t kind of
11 down the hill towards the mall and continued to be | 11 ripped it open.
12 Sunset, and there is - as you turn to the tight 12 Q. Any other injuries?
13 thereis a curb. On your left-hand side, there is 13 A. ] might have had a scrape of two on my
14 ke a turn Jane; 1t is kind of hard to explain, but 14 am. ] probably did, but no, that was it.
15 when ] went to go around the turn, there was a 15 Q. And your wife mentioned someone on the
16 little white pickup and it started coming over to my | 16  bike with you?
17 lang, and I was -- I was not going too fast, 1 do 17 A. My daughter, Amanda.
18 not think, but 1 popped up onto the curb, and got | 18 Q. Was she injured?
19 the bike aimost to a stop and then laid it down. 19 A.  Her elhow.
20 So it is still on that curb right there 20 Q. Right elbow?
21 where the tum {ane is. 21 A. Right elbow, yes.
22 Q. Did you lay It down on the sidewalk or on | 22 Q. What injury did she have?
23 the street? 3 A. 1t is about the same as mine, because
24 A. Yes, On the sidewall I did not ket it 24  when we went down onto the ground, we slid a little |
25 get to the street, no. There is like 2n island In 25 bit, probably half a foct or a foat, 50 1 think she
Page 22 Page 24 |,
1 the center. 1 picked up a rock o 2 {ittle bit of gravel thal, you
2 Q. Right. Like a designated right turn lane 2 know, kind of gravel and a cut.
3  with an island on the left side of it? 3 Q. And you underwent some treatment for it?
4 A Yes. 4 A. Twentto — just went to the
5 3. Did your bike end up on the island or.on 5 Urgent Care, and they deaned my arm and Amanda's
6 the sidewalk? 6 am, and that was i, I believe. '
7 A. It was on the island, because I was in 7 Q. How did you get to the Urgent Care?
8 the left turn lane. There are two lanes there, and B A. 1think Cheryl took us. :
9 1 was on the left tane, 50 1 popped up onto the curb | 9 Q. Did you drive your bike to your house?
10 and then just kind of laid & down. 10 A, 1did not. 1 do remember - we were
11 Q. Your wife mentioned some kind of injury. |11  right there on Sunset and the Harley-Davidson
12 What was it? 12 dealer. 1t was aboul 2 block and a half down from
13 A. My elbow. 13  where it happened, so we did get back on the
14 Q. Which elbow? 14 motorcycle and ride Ik, and 1 believe 1 1eft #t
15 A, My right elbow. 1S there for them to look at it, because the front
16 Q. So you were turning right in the left of 16 fender was - the front fender had scraped the
17 two right turmn lanes? 17 ground when [ went down, and Cheryl picked us up
18 A Yes. 18 from there.
19 Q. And 3 vehide in the right of the two 19 Q. Sotar as far as molor vehicle accidents
20 right turn lanes merged into your right-of-way? 20 are concerned, [ know of three, the 2003 motorcycle
21 A. Yes. 21 accident, the accident with my client on April 15th,
22 Q. And to aveid that vehicle you went up on 22 3D05, and then the May 2008 incident on the freeway.
23 theislend to your left? 23 Are there any ather motor vehlcle accidents? |
24 A. Yes. 29 A. In my whole ilfe?
25 Q. And you lald your bike down on the 25 Q. VYes.
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Page 25 Page 27
1 A. There is one where } was pulling my boat. 1 A. Before the accident or ~-
2 lhad a pickup truck pulling my boat. This was 2 Q. Let's start with before the accident?
3 probably 25 years ago, and as 1 was going across the | 3 A. 1don't betieve I have.
4 street, a car — I cannot remember if they pulled q Q. And since the accident?
3 out of the gas station, 1 belleve, and as 1 was S A. 1have been o like injections and stuf,
6 going down the street, they hit the boat and knacked | 6  If those are -- I think they considered thase like
7 N off of the traller. It did not hit the vehicle 7 mihot surgeries.
8 of anything. 1think that Is the only other B Q. Did you treat with a chiropractor at any
9 accident I haye been in. 9 time befare the accdent other than that two or
10 Q. Have you been involved in any other kinds | 10 three months for low back pain?
11 ol accidents, meaning nonmotor vehicle accidents th | 11 A. | did not.
12 which you sustalned injury? And by that 1 mean, you | 12 Q. What were your injuries from the
13 know, a fall or a sports incident, anything tike 13 accident?
14 that where you had medical treatment afterwards? 14 A. The back of my head, my neck, and my
15 MR. PALERMD: Object. Vague and 15 shoulder, my left shoulder.
i6 ambiguous as to form. 16 Q. Now, as you were saying left shoulder,
17 You can answer. Compourid. 17 you were painting to this musde that runs between
18 THE WITNESS: I have not. 18 your neck and your shoulder. 1s that the trapezius?
19 BY MR. ROGERS: 19 Have you ever heard that word before, the
20 Q. Who was your family doctor on the date of | 20 “"trapezius"?
21  this car eccident with my client? 21 A. lhave not. No. Not that I recal, no.
22 A, Ibelieve it was Britt HHI. 22 Q. 1sthat the ipation of the pain, is
23 Q. Iwant o discuss conditions that you had 23 right there between the neck and the shauider?
24 prior to the car accldent.  Your wife mentioned 24 A. Actually, no. Actually, it starts down
25 migraines, We deposed Mr. Hill the other day, and |25  in my shoulder down here and goes up to like the
Page 26 Page 28 |
1 he did as well, Did you have any other prior 1 back of my head. .
2 conditions for which you were undergoing medical 2 Q. Soright on the back of your left
3 cre? 3 shoulder and then goes up to about the base of your
4 MR. PALERMD: Objecton. Vague and 4 skull on the left side?
5. ambiguous as to form. 5 A Yes. It was kind of more on the side
[ You can answer, 6 almost on the top than on the back, because it was
7 THE WITNESS: High blood pressure and 7 lke the side of my neck and o - like the back of
8 high cholesterol. 8 my head here.
9 BY MR. ROGERS: g Q. I'mtrying to clarify for the record
10 Q. After moving to Las Vegas in 20032, did 10 where you're pointing to, and tell me ff Y'm getting
11 you treat with medical providers for any reason 11 ik right. You're painting primarily to the — the
12 other than migraines, high cholesterol, and high 12 area | would say, basically, from the back of your
13 blood pressure? 13 shoulder, the shoulder blade, up to the base of your
14 A. 1do not believe so. 14 skull on the back left side?
15 MR. PALERMO: Pursuant to; pricr to the 15 A. Right. And that is the shoulder pain,
16 accident; right? 16 Q. Have you ever injured the back of your
17 MR. ROGERS: Mo. Any time since 2002. 17 head, your neck, or your left shouider before the
18 MR. PALERMO: Including the treatment for | 18 car accident?
19 the accident? 19 A. No.
20 MR, ROGERS: You're right then. It would | 20 Q. Did you ever have pain in the back of
21  he between the accddent and moving here, 21 your head before the car accldent?
22 BY MR, ROGERS: 22 A. Not that 1 recall, no.
23 Q. The answer is still the same? 23 Q. Wwhen you had migraines, where did you
24 A. Yes, I do believe so. 249 feet them?
25 Q. And have you ever undergene surgery? 25 A Migraines were up under like the from
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Page 29 Page 31
1 part of your face, your eye, your forehead. Mostly 1 some time It is stop and go traffic, and then the
2 on the lefi side, on one side. T had had them on 2 accident happens; right?
3  the right before. 3 A. 100 not remember. 1 do not recall.
4 Q. Pardon me? 4 Q. ‘You do not remember how long a time it
5 A. 1 have had them on the righl side before, S was stop and go?
& migraines. 6 A. Stop and go; right.
7 Q. Had you ever had neck pain before the car | 7 Q. It spunded like you wanted to jump in and
8 accident? 8 say something. _
9 A. 1have not. 9 A 1do not remember ¥ T had just stopped
10 Q Had you ever had pain in the Jeft 10 o it was stop and go. | do not even have an idea.
il shoulder area before the car accident? 13 1 would just be guessing.
12 A. 1have not, no. 12 Q. Were you stopped when the accident
13 Q. Let's telk about the car actident. As 1 13 happened?
14 understand k agaln, it happenad on April 15th, 14 A, Yes,
15 2005, somewhere right around 3:00 o'clock? 15 Q. How long were you stopped? Was it »
16 A, Yes. 16 split second or was It something longer than that?
17 Q. Where were you driving from and to? 17 A. No. It was a lithe bit longer than
1B A. 1 was driving from up north. 1 had just 18 that.
19 stopped by — one of the guys that worked for me, {19 Q. A few seconds?
20 just stopped on a job to see how he was daing, and | 20 A. Tdonot know. | would say yes, It
21 he was actually just finishing up, and then I was on | 21 would have been a few seconds.
22  my way home. That would be Michael. 22 Q. And did you have to come to a quick stop
23 Q. And your answers to interrogatories, 23 because of waffic in fromt of you or was it all
24 descibe the traffic as stop and go, When you said | 24  going slow that nobotdy was moving quickly to begin
25 stop and go, did you mean literally stoppingordid | 25 with? i
Fage 30 Page 32 |
1 you mean simply slow traffic? 1 A. It was going pratty slaw. I
2 A. No, it was stopping. 2 Q. Soht was not as if you just drove up on
3 Q. And this happened around the Sahara 3 aline of stopped cars and stopped and then got
4  off-ramp; right? q rear-ended? Traffic was already --
5 A. 1do not believe so. 1 think it was. 5 A. ] belteve it was.
& Cheyenne. 6 MR. PALERMOD: Let him finish his
7 Q. You're right. S0 which lane were you In? 7 question.
8 A, T guess itls a number one lane, 8 THE WITNESS: T'm sorry.
g Q. s it the fast lane? 9 BY MR. ROGERS:
10 A. The fast lane, yes. 10 Q. The end of it was simply that traffic was
1 Q. 50 you're golng in this stop and go 11 already slow, and you were in the slow part of It
12 traffic. How long was traffic stopping and going 12 before the accident happened?
13 Dbefore the accident happened from the time you got | 13 MR. PALERMD: Objection as to form,
14 on the freeway? 14 Vague and ambiguous.
15 A. 1 belleve I had just got on the freaway 15 You can answet,
16 maybe a couple of exits before. I'm not sure. 16 THE WITNESS: 1 befieve when 3 got on --
17 Basically that is where it had congested at the area | 17 and I'm not even positive. You can see that it
18 where 1 was stopped. 18 slows down shead of you, so | slowed and | slowed to
15 Q- But was it stop and go traffic from the 19 astop, and 1 did -1 sat there a couple of
20 moment you got on the freeway. 20 seconds, and then the car hit me.
21 &, 1do not recall, honestly. 1 don't 21 BY MR. ROGERS:
22 remember. 22 Q. Were you aware that you were going to be
23 Q. But you get on the freeway rouphly a 23  hit before it happened?
24 couple of exits before the area where the accident 29 A. No.
25 happens. You get over to the fast lane and then for | 25 Q. You did not hear any brakes ar anylhing
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Fage 33 Page 35
1 ke that? 1 Q. What was t?
2 A. No. 2 A, 1imagine it would have been like the
3 Q. Did you have your radio on? 3 dipboards or -- normal stuff that J carry, soda
4 A. 1 do not remember. But no, 1 don't 4 spilled. Different papers or whatever was laying on
5 iisten to loud music. ] listen lo news radio. 5 the sent that leaked Nuid all over.
6 Q. %o do you know If your wintdows were down? | B Q. Did you have a soda in -- ke a cup
7 A. 1don't remember. 7 holder In there?
8 0. But you do not think there was loud noise 8 A, Yes.
9 inside of your van just because you don't listen 5 Q. Was It like this, like a cup you would
10 1o - 10 buy at a convenience store and fili up at a fountain
11 A. ! dont belleve so, no. 11 or was it like 8 an of Coke?
12 Q. Was your van pushed forward as a resuit 12 A. Nop. It was a cup.
13 of the accident? 13 Q. It did not have a top on it then?
14 A. 1believe It was, yes. 14 A. Ng, it did noL
15 Q. Did your van hit the car In Iront of you? 15 Q. And it spilled?
16 A. It did not, 16 A. It New out of the cup hoider, yes,
17 Q. You do nat know how far forward your van 17 Q. Did your body hit anything inside of the
18  was you pushed in? 18 car?
18 A. | have no idea. 15 A. Yes.
20 Q. Was there anymore than just the one 20 Q. What?
21 impact? 21 A. Thereis a cage-- or } call it a cage,
22 MR. PALERMO: Objection. Vague as to 42 There is a age behind the driver's seat that is
23 form. 23 steel
24 You can answer, 24 Q. Actually, ] want to get Into that. What
25 BY MR. ROGERS: 25 1 meant was any part of your body other than your |
Page 34 Page 3 |
1 Q. In other words, did your vehicie hit 1 head hit anything in the car? :
2 anything other than -- well, did it hit anything at | 2 A 1think1 hit my arm on the steering
3 all? 3 wheel. ] do not remember.
4 A. No. 4 Q. Which arm?
5 Q. S0 there was the rear-end impact andno | 5 A. 1believe my left hand 3nd 1 hit my right :
6 other impacts? & elbow on the cage, but it was not bad when 1 hit my |-
7 A. And no other impact. 7  elbow, really.
8 Q. Did your seat break upon impact? 8 Q- Any other part of your body hit anything
5 A. The vehicle seat? 9 inthe car?
10 Q. Yes. 10 A. 1do not believe so,
11 A. No. 11 Q. You were talking about your head. You
12 Q. Were you seat-belted? 12 said that you hit the cage behind your seat; right?
13 A. Yes, 13 A. Yes.
14 Q. Was the van equippad with alr bags? 194 Q. How tall are you?
15 A, No. It did not come out. That is why 1 15 A, Six-six.
16 am saying no. S0 don think 50. 1 do not 16 Q.. And is the seat in that van equipped with
17 believe It was. 17 an adjustable headrest?
1B Q. Do you wear glasses? 18 A. No.
19 A. No. 18 Q. That headresi does not go up higher than
20 Q. Were you wearing a hat when this 20 your head?
21 happened? Anything on your face or your head? |21 A. 1dont believe it does. 1 believe it
22 A. No. 22 probably comes right about here.
23 Q. Now, when the accident happened, did | 23 Q. 50 below the base of your skul, right
24 anything fly off the seat? 24 about the middle of your neck?
25 A. Yes, 25 A. Probably.
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Page 37

Page 39
1 Q. How far behind the headrest s the cage? 1 A. No,
2 A. 1t is directly — the seats are -- the 2 Q. Were you knocked UNCONSCIOUS in this
3 seats are almost up against them by just a fraction | 3 accident?
4 ofaninch, 4 A.  Not unconscious, ho.
5 Q. And] think your wife said that there was 5 Q. Were you dazed or stupned?
& samething like a plastic sheet or a Piexiglass sheel | 6 A, 1was,
7 across the cage. Was she right? 7 Q. Were you shle to get out of your van
B A. Sort of, There is - are you tamiliar 8 withowt assistance?
9 with the cages? 9 A. 3 sat there for probably ~ 1 don't know,
10 Q. No. 10 threa or four of five minutes before 1 got out.
11 A, Or do you want me to start from the 11 {. Were you bleeding?
12 beginning? 12 A. 1dant remember, Notfrom the head.
13 Q. Guo ahead, 13 I'm not sure il my elbow was or nob
14 A. 1t goes from the floer to the cefling 14 Q. Well, dig you sustain any cuts?
15 from side to side of the van. It covers the whole 15 A. 1do not remember.
16 thing. I'm not sure on that. There is - sometimes | 16 Q. Any brulses?
17 there is a doar in the middie. I'm not sure If that 17 A. [believe | had bruises on my right arm.
18 one has pne or not, because all of the vans 1 have | 18 Q. Where?
19 had those. But there are holes in part of it and 15 A. Up above where the elbow is right here.
20 pans of it are solid. 20 Q. Were you seated In some posttion other
21 And by holes, I mean, so you an actually | 21  than just looking stright forward when this
22 seethrough. Soif I look in my rearview mirrorin - |22 acddent happened? Do you know how you are sitting
23 the center there are holes about the size of 50 cent |23 In your car and your back §s to the seat back, and
24 pieces, probably two and a half feet by two anda |24 you have your hands an the steering wheel, is that
25 half feet, three foot, 50 if you look in your 25 how you were sitting when this accident happened?
Page 38 Page 40
1 rearview mirTor you c2n actually see all through the | 1 MR. PALERMO: Objection. Compound as 1o
2 holes, 2 form. Vague and ambiguous.
3 The air conditioning does nat work so 3 You €an answer.
4 good with those holes and & big van fike that, so 1 THE WITNESS: 1 do not remember.
5 you put Plexigless on i, 50 there Is Plexiglass S5 BY MR. ROGERS:
& anywhere where those holes there. 6 Q. Tam just trying to figure out how your
7 Q. Are there holes in that portion of the 7 right elbow got behind the seat to the cage?
8 cage that your head struck? 8 A. No. Imean, ! understand exactly what
9 A. 1 don't know. 9 you are saying. Well, the seats are only as wide as
10 Q. Well, where your head struck, is there a 10 1am. The cage is three Inches behind the seat. 50
11 plastic surface or a steel surface? 1) It s just siting on the seat, if you put my elbow
12 A. 1 believe it would be steel. 1 would 12 back, it would hit it just sltting on the seat.
13 hsve to see It, though. 1 believe it would be 13 Q. You mean flke if your forearrn was rested
14  steel, bint it would be where the plastic is. 1t is 14 on the armrest, your elbow would be dose to that
15 bolted to the steel. 15 cage?
16 Q. And is the steel a solid sheet or is it 16 A, Yes.
17 like woven threads of steel? 17 Q. TIsthere an armrest on that drivers
i8 MR. PALERMO: Objection. Vague and 18 seal?
18 ambiguous as to form. 19 A. I'm not sure.
20 You &n answel. 20 Q. well, I was wondering f maybe at the
21 THE WITNESS: ltis a solid sheet of 21 time the accident happened you were turned in your
22 steel. 22 seat and maybe doing something with paperwork or
23 BY MR. ROGERS 231 getting the drink from the cup holder or turning the
24 Q. So it does not look ke a steel fence 24 rado dial, something that would hawe moved your
25 around 3 construction area? 25 right elbow away from the seat?
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Page 41 Page 43
1 A. 1 do not believe s50. } Q. That is right. Bul the impact was al the
2 Q. You believe you were just looking 2 front?
3 straight forward? 3 A Yes.
4 A, 1 bslieve 1 was. 1 will try to elaborate q Q. And the damage to the van as a resull of
5 onthat. Iknow ] do not answer a lot of questions, | 5  the Aprit 2005 accident was to the rear?
& because ) cannot even think. If I had an armirest, 1§ 6 A Yes.

7 could have been stopped ang sitting there and ke | 7 Q. And your counsel has produced an invoice

B leaning my chin on my arm or something like that. | B  for repair of your van from Frank's Aula Bady. 1s

9 And ] honestly do not recall. 9 that where il was repaired?

10 Q. Well, t is fine. )f you do not recall, 10 A. Yes, 1 belleve so.

11 that is an appropriate answer, But if at any time 1 Q. And the invoice was for §577.64. 1s thal
12  you feel like, hold up, maybe -- there Is this thing 32 what It cost to repait the van?

13 that 1 did not tell you, just jump In and say so. 13 A. 1have no idea.

14 Ckay? 14 . The repair was paid for by an Insurance
15 A, Tjust did. Absolutely. 15 company, Liberty Mutual?

16 Q. Now, did you move your van from the area | 16 A. Yes
17 of the accident before the police arrived? 17 Q. Did you pay for it?
1B A. 1donot remember, 18 A, No.

19 Q. And teli me I this might jog your 18 Q. The Liberty Mutual check was pald to you,
20 memory. You said you were in stop and go traffic, | 20 which made me wonder i you had paid for it and then
21 you were in the fast lane. Was there a shoulder to | 21 got relmbursed?
22  your left, a space there in which you could pull 2 A. No. I believe 1 just gave them a check
23 your car and get out of traffic? 23  Fromn the insurance company?
24 A. 1donot remember. 1 honestly do not 24 Q. And the check is dated June 28th of 2005,
25 remember. I don't know. 25 and the invoice !s June 27th. So was the van
Page 42 Page 44 |,

1 Q. I will tell you what the police officer 1 repaired on the 27th or 28th of June? '

2 wrote. Maybe this witl jog your memory, 1t says 2 A, Idonot remember.

3 that vehide 2, and that is you, slowed downtoa 3 Q. Roughly a couple of months after the

4 complete stop due to congested traffic. Vehicke 1 4  accldent?

5 falled to decrease the speed and struck vehicle 2's 5 A. I honestly do not remember,

6 rear. And then it says both vehicles were moved 6 Q. Were you able to drive the van before

7 prior to NHP, Nevada Highway Patrol, arrival. 7 having it repaired?

B Do you remember now moving your vehicle | 8 A. Yes.

9 before the highway patroimen appeared? g Q. Was the damage to the van, did it affect _
10 A. Tdonot 10 the mechanics of % or was it a cosmetic damage like |.
11 Q. Now, before the deposition began, I asked | 11 o the bumper? : :
12 if you had any photos of this van that was involved | 12 MR. PALERMO: Objection. Vague as to
13 in the acddent. J believe you sa2id you did not, 13 fom and compound.

14 but that you still have the van; is that right? 14 YOu can answer.

15 A, Yes. 15 THE WITNESS: 1t was to the bumper and
16 Q. However, that van has been repaired? 16 the back door.

17 A, Yes, 17 BY MR. ROGERS:

18 Q. Has It been Involved in any accidents 18 Q. Did the repairs fix all of the problems

19 gther than the April 2005 accident? 19 or wete there problems that were not repaired?

20 A. The one that 1 told you about, yes. 20 A. At first there was 3 problem that was not
21 Q. InMay 20087 21 repaired when I went to pick up tha vehicle. They
22 A. Yes. 22 had not fixed the back door. [ guess they just

23 Q. But that the damage from the May 2008 23 replaced the bumper. They did not do any work to
24 accident was 1o the front of the van; right? 24 the back door, 50 they actually kept it an extra day
25 A, There was no dariage. 25 of two and it did not work.

‘11 (lsaées 4A1 to 44)
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Page 45 Page 47
1 Q. And then afier they did that follow-up 3 A. 1dont know how iong it took. 1t did
2 work, was all of the damage rapaired? Z not seem like a long ime, ] guess it alwways does.
3 A. Yes. | believe It was, yes, 3 1'm not sure how long it ook, though,
q . 5o let me get back to that earlier 4 Q. What kind of a vehicle was the policeman
5 guestion. The van was drivable between the date of 5 drving? Was it & motorcycle or a car?
6 Lthe accident and the date Lhat it was repaired? 6 A, 1don't recall. 1don't remember.
7 A, Yes, 7 Q. Do you remember talking to the police
B Q. Who referred you 1o Frank's Aulo Body? 8 officer?
9 A, T danot know. ] A.  Absolutely.
10 Q. Did you know the lolks over there? 10 Q. What did you discuss?
11 A, No. 11 A, Actually, | was sitting in my van, and he
12 Q. 50 It was like an insurance company? 12 came up to the window and 1 think he asked if 1
13 A. 1t was probably Liberty Mutual. 13 needed to make a report, and | think he actually
14 MR. PALERMD: 1s this a good time for a 14 s3id, No, not really, and 1 guess he had gotten the
15  break. 15 report from him, 1 am not sure. Thal is kind of
16 {Off the record.) 16 what ] remember, but I'm not sure. I'm not
1?7 BY MR, ROGERS: 17 positive.
iB Q. Let's go back to the car accident scene. 18 Q. Did the policemen ask Hf you were
19 You =aid that you stayed in your car for a few 18  injured?
20 minutes and then you got out. What did you do when | 20 A. They did. There was an ambulance there
21 you got out? 21 too, They asked me if I wanted to go in the
22 A. 1went back to see If the other people 22 ambulance, and 1 told them no.
23 were okay. 23 Q. Who got there first, the paramedics or
24 Q. And what did you find out when you went 24 the police?
25  back there? 25 A. Ym not sure. 1t could have been the
Page 46 Page 48
] A. That they were ckay. 1 paramedics.
2 Q. Whao did you talk to? 2 Q. And did the paramedics tend to anybody in
3 A, The driver of the vehicle. 3 the car?
4 Q. Anybody else in the vehicle? 4 A. 1 don' believe so.
5 A. Yes. There were a few peopie in the 5 Q. Did you discuss anything with the police
6 vehide. © officer that you have not told me about?
7 Q. Right. 1 mean I know there were. There | ? A. 1do not remember,
8 were | think a total of six people in there, but did | 8 Q. And did you have any discussions with the |
9 you talk to anybedy else in there? 9 folks in the car that was behind you other than what
10 A. 1don't believe so, 10 you have told me?
11 Q. What alt did you discuss with the driver? |11 A. 1do not remember.
12 A. I think I just asked therm if they were 12 Q). Did anybody in that other vehicle get out
13 all right. That was it. 13  or did they all remain Inside?
i4 Q. Did they say anything to you like to 14 A. I'm not sure. 1 know they were not out
15 apotpogize? Anything? Did you discuss apything 15 when 1 walked back to see If they were okay. They
16 else? 16 were 2il Inside. 1 belleve s0.
17 A. 1do not remember. 17 Q. Well, did you experience pain while you
18 Q. And then after talking with the driver, 18 waere there at the accident scene?
19 what did you do? 19 A. Yes. !had just hit my head, yes.
20 A. 1think I went back to my vehide. 20 Q. Anywhere other than to your head?
21 Q. And did you get back In it or Just stand 21 A. 1 believe my elbow.
22 there and wait? 22 Q. And what did you do after the policeman
23 A. I'm not sure. I'm not sure. 23 was done with his work?
24 Q. well, did it take a2 long time for the 24 A. What do you mean?
25 police to get there? 25 Q. Well, you did not take an ambulance, 5o
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Page 19 Page 5]
1 you drove from the scene? 1 that except for writing down my complaint.
2 A. Yes. 2 Q. Now, the records here reflect that X-rays
3 Q. Where did you go? 3 were taken of your neck and Jeft elbow. Do you
4 A. I'm not sure if I went home or il 7 met 4 remember that?
5 my wife at the Urgent Care. 1'm not sure. 5 A. On that first visit?
6 Q. The Southwest Medical Assodates’ recard, | 6 Q. Yes. On April 15th.
7 on the date of the incident, reflects that you 7 A. No, not really. 1 remember taking
B arrived there at 6:36 p.m., and according to the 8 X-rays. | do not remernber if R was during that
9 police, the car accident happened at 3:00 o'clock 5 visit or a different visit. 1 had a ot of X-rays
10 p.m, Does that three and a hall hour difference 10 since then, And at that time the back of my head
11 tell you when you drove home? 11 hurt, and 1 had pressure on the back of my head.
12 A, It tells me that ) probably went home and | 12 Q. 1t says here that the current rmedications
13 waited far my wife to get home from work. 13 that you were taking in April of 2005 were -- I'm
14 Q. What tme did she normally get home from | 14 naot sure f P'm pronouncing this right --
15 work? 15 Amitriptyline?
16 A. 1believe at that time it was between 16 A. Yes, ]did take that, 1 do not know if
17 5:30and 6:00. She starts earlier now and gets off | 17 ] was taking it at that time,
1B earlier now. 18 Q. What for?
15 Q. Now, at the Urgent Care, the note reads 19 A.  Migraines,
20 that your chief complaint when you went there was | 20 Q. And Butalbital?
21 left elbow pain and tendermness in the back of his 21 A. Migraines,
22 head. 2 Q. And Enalapril?
23 So far today you have told me that you 23 A. That is for high blood pressure.
24 thought it was your right elbow? 24 Q. Clarnex?
25 A. Yes. 1remember. 25 A. Allergies. 1 do not know.
Page 50 Fage 52 |
1 Q. Does this entry here a typo or might it 1 Q. Rhinocort? :
2 have been your left elbow? 2 A. 1don't know.
3 A. It could have been my left elbow, 3 Q. Did you have a sinus condition at that
4  Absolutely. 4 time?
5 Q. And it says here that you were 5 A. No.
& seat-belted and that s true; right? b Q. Cromolyn, it was an eyedrop?
7 A, Yes 7 A. 1have np idea. For migraines, probably.
B Q. And there was ho alr bag deployment? 8 Itried a lot of things for migraines over the
9 A. No. 9 years.
10 Q. You already said that was true. There 10 Q. Wwell, it sounds like your experience
11 was no giass breakage, it says; is that corren? 11 there was unsatisfactory?
12 A. No. No, there was no breakage. 12 A.  As far as the pain in my head, yes,
13 Q. What did the folks do for you there at 13 definitely. 1t just seermned like they were not
14 the Urgent Care? 14 [listening, and I told them that 1 had pressure an
15 A. On the first visit? 15 the back of my head in this area right here and at
16 Q. Yes. 16 that time there was a lump ard a bruise, so maybe
17 A_ Basically, they would not even listen to 17 they figured that was what it was, and i continued |
1B me. 18 to bather me.
19 0. What did you say that they did not Hsten 19 Q. There was a lump there?
20 lo? 20 A Yes,
21 A. 1told them that my head hurt, the back 21 Q. And when you say there was a bruise, do
22 of my head, and 1 had pressure in the back of my 22  you just mean it was sore to the touch?
23 head, and that was it. That Is what it seemed like 23 A. Right.
24 to me, that they did not listen. They did not do 24 Q. Because you could not see it, obwviously?
25  any tests or do amnything or even go any deeper with | 25 A. No.
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Pane 53 Page 55
1 Q. How big was the lurnp? 1 scan done on May 11th, and you returned to
2 A. 1 do not know. I do not remember at all, 2 Southwest Medical Ihe following day, May the 12th.
3 Q. Did you play sports growing up? 3 And the physician’s assistant that day was
4 A. 1did not. 4 Nancy Bahnsen, B-2-h-n-s-g-n.
5 Q. Had you ever had a concussion growing up? | 5 Do you remember speaking with Ms, Bahnsen
6 A, No. 6 regarding the CT scan?
7 Q. Wwell, let me see what my records show. ? A. Where was that visit at?
B After that first visit you returned agzln a couple 8 Q. A Urgent Care.
9 of weeks Jater on May 4th, 2005 to check up on your | 8 A. Sp that was -- | did go to Urgent Care in
186 headaches. Do you remember that? 10 between the visits again. Apain between the lirst
11 A. Tothe Urgent Care? 11 Urgent Care visit and the visit to Britt HllI?
12 Q. It was to Southwest Medical, and ) 1n Q. No. Lel me give you the chionology
13 beliave thal one -- that next visit might have been 13 again.
14 with Mi. HiN. Do you remember the first time you 14 A. Because I'm nol understanding.
15 saw him after the accident? 15 Q. The date of the incident is April 15th.
16 A. ] donot. 1donot remember the first 16 A. Yes.
17 time. ] have seen him several times. 17 Q. You goto Lsgent Care thal day?
18 Q. Now, you had seen hirn before the accident | 18 A Yes.
19 too, right? b} Q. And they take some X-rays, and then ihe
20 A Yes. 20 next lime you treated was on May 4th, and on May 4th
21 Q. And the first ime you went to 21 you saw Mr, HIl.
22 Southwest Medical on the date of the incident, you | 22 A. Okay.
23 saw someane other than Mr, Hill? 23 Q. And then the next time you reated was Lo
249 A Yes. That was the Urgent Care that we 24 get the CT scan on May 11th. And then on May 12th,
25 wentto. 25 the day after the CT scan, you went to the
Page 54 Page 56
1 Q. And then a couple of weeks later you went 1 Urgent Care,
2 back o Southwest Medical and you saw Mr. Hill 2 A, Okay,
3 ond- 3 Q. And that is where you saw Ms. Bahnsen whao
4 A, Did ! go to brgent Care again? 4 was the physician's assistant you saw back on
5 Q. No. Just Southwesl Medical. 1If you did, 5 Aprit 15th.
& 1do nol know about I 6 A, Okay.
7 Now, at that time, Mr. Hill wrote that 7 Q. Do you remember talking with her about
8 there was no evidence of o scalp hematoma. This 8 w7
9 lump that you described earlier, it went away by 9 A. 1knew ] had been to the Urgent Care
10 that time? 10 twice, Tm not sure If 1 saw Brett HII! In between
11 A 1don't rernember, 11 or after that. 1thought it was after that. 3t was
12 . Do you remember him referring yov out for | 12 a mistake.
13 8 CT scen of the head? 13 Q. Well, the physician's assistant note of
14 A. Yes. He referred me to a CT s@n. 14 May 12th reports that the rediclogist read the
15 Q. Now, did you work in thet roughly 15 T scan as negative. Tt did nol show any findings.
16  two-week period between the date of the Incident and | 16 Do you remember having a discussion with anyhady
17 the time that you returned o Southwest Medical? 17 about that?
18 A. 1did work. I'm not sure if ] went the 1B A. 1probably did. 1do not remember,
19 next day ar two, but T did. 19 Q. well, at this visit the physician's
20 Q. And then after the CT scan was done, you 20 assistant wrote that you were not satisfied with the
21  met with Mr. Hill. Do you remember what he told you | 21  negative CT resuits and requested a referral for an
22 about the findings on the CT scan? 22 MR1. Do you remember this discussion?
23 A. ldonot remember. 23 A. 1kind of do, yes. Because ] knew )
24 Q. Now, here he reported that -- 'm sorry. 24 stil had pain, and they did not come up with
25 It actually was not with Mr. Hill. You had the CT 25  anything.
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Page 57 Page 59
1 Q. And then you wete referred out jor the 1 Q. Well, did the head pain later subside
2 brain MRl. And do you remember speaking with anyone | 2 then?
3 about the findings af thal study? 3 A. No. 1stlll have that loo,
4 A. 1dont. 4 Q. Isit the same as k was on the date of
5 Q. well, the radiologist reported that the 5 the incident or is it less or more, lor that rmatter?
6 brain MR1 was normal and you saw Britt Hill 2 couple 6 A. 1don't know. 1t is elther the same or
7 of days after the brain MR], and he reported that he 7  mose,
8 advised you of that, but you do not remember that ;] Q. And what of the neck pain, is it the same
9  iscussion? 9  or different?
10 A. ] have had so many discussions. 1 mean, 10 A. 1t is worse, 1l is way worse.
11 serlously. 1 Q. Now, Mr_ Hill advised you to quit smoking
12 Q. Now, at this point, treatment stops for 12 due to the migraines. Did you ever quit?
13 about four 2nd a hall months atter the brain MRI. 13 A. 1did not.
14  What happened during that four 2nd 2 hall months? 14 Q. How much do you smoke a day?
15 A. Well, what happened was they told me 15 A. On average probably somewhere around half
16 that, like you said, thal they take the CT scan and 16 @ pack
17 MR} and nothing was wrong, and so | figured that ] 17 Q. Now, so far what we have covered is that
18  would - that they were the dortors, there was 1B initial treatment right after the accident. ‘You had
19 nothing wiong. So T went home and the pain got 19 the T scan and the MR, and then you stopped
20 pogressively worse and the symptoms did not go 20 treating for a season, and then you relurned. And
21 away. S0 ) made an appointment ang started going 21 then you treated a couple of times and then came —
22 again. ’ 22 there @me ancther gap 'n treatment of @ couple of
23 Q. When did you start experiencing neck 23 manths, You came back and treated for about a3 week
24 pain? 24 and then stepped again fer 3 while. Why did you
25 A, 1dont remember. 25 slop again?
Page 58 Page O
1 Q. Because according to the records, it was 1 MR, PALERMO: 1 will object as lo vague
2 ot in the months immediately foliowing the 2 and ambiguous and as to form.
3 accident, because the reports here suggest that you 3 But you cBn answer.
4 were complaining of migraines? 4 THE WITNESS: Because I just felt that 1
5 MR, PALERMO: ] will issue an objection 5 was not getting any kind of results. And ¥ wanted
6 25 to misleading. There is a mention of neck pain & toknow what the problem was and why T had the pain,
7 inthe First report. 7 and 1 just felt that R was - you know, and they
B BY MR. ROGERS: 8 told me with the scans there was hothing wrong, and
9 Q. Wwell, after the date of the incident, did S Tjust assumed that everything would get better and
10 the neck pain stop? 10 nol worse.
11 A. 1 do not understand what you mean. 11 BY MR. RCGERS
12 Q. As your counsel pointed out, the 12 Q. Then afer you returned to treatrment, the
13 Vrgent Care record, the compiaints listed are neck, 13 folks at Southwest Medical referred you to physical
14 back, left shouider, 1eft elbow, and back of the 14 therapy?
15 head. And the left elbow and the back of the head 15 A. Yes,
16  wete listed as the chiel complaints, and then after 16 Q. Did thai help?
17 that there is no mention of neck pain on the 17 A, Uke for temporary relief,
18 Joliowing visits. 18 0. By temporary, do you mean an hour a day,
1% So did you have no neck pain at that 19 b week?
20 tima? 20 A. The physical therapy, it was an hour a
21 A. The head pain was - I had so much 21 day, yes. The physical therapy.
22 pressure on the back of my head, and the head pain, | 22 Q. ‘Then after physical therapy, you retwrned
23 1was so worred about that. 5o, no. 1 stilh had 23 to Southwest Medical and treated with Dr. Tsai,
24 shoulder pain and neck pain, but they could not do 29 T-5-a-i.
25 anvthing for the head pain, the pressure. 25 Do you remember him?

CAMED KAYSER 8 ASSOCIATES (702) 655-5092

15 (Pages 57 to 60)

003018

003018

003018




6TOE00

Page 61 Page 63
1 A. T'm not sure, ] Q. Well, anyway, right alter you see
2 Q. Now, we're around 11 months after thecar { 2 Dr. McNuity for the first time, and this is a year
3 accident, $o in March of 2006 and at this point the 3 afier the accident now, you go back Lo
4 folks there at Southwest Medical refer you for a 4 Sputhwest Medical to this pain managernent center.
5 cervical MRE. Did you ever tatk with anyone about % Do you remember trealing there?
6 the findings on that neck MRI? [ A. Uh-hyh,
7 A. I'm not sure which one i is or which 7 Q. 1sthat yes?
8 doctor I went to. B A, Yes,
9 Q. Well, this is still at Southwest Medical, 5 Q. Do you remember who you treated with
10 5o itis Mr. Hill or the physician he is working 10 there?
11 with. 1 A. Tdo not,
12 A, [would imagire 1 talked to the physician 12 Q. There are two providers who are mentioned
13 ghout it. 13 at the outset, One Is Adam Arite, A-r-i-t-e, and
14 Q. Do you remember talking with the 14  the other is Donna Barnavon, B-a-r-n-a2-v-o0-n. Do
15 physician about it? 15 you remember either of them?
16 A. T am not really sure exactly what test we 16 A. 1remember names, yes.
17 are talking abourt. 17 3. Do you remember what kind of treatment
18 Q. The neck MRI. 18  they provided?
15 MR. PALERMQ: ] think he has had a lol. 1% A. ] believe that It was Donna -- eorrect?
20 That is probably why he was confused. 20 Q. Yes.
21 BY MR. ROGERS: 21 A. 1 believe Donna was the physical
22 Q. As I said, this was in March of 2006, 50 22 therapist fike with the TENS. They -- the TENS
23 this Is about a year after the accident. 23 unlt, massage, whatever the therapy was at the time,
24 A. | have no idea who 1 saw and at what 24 and I believe Dx. Arite was for the Injections,
25 time. 1 really do nok. 25 Q. Now, Donna wrote about psychological
Page 62 Page 64
1 Q. Well, t was shaortly after this MR that 1 therapy for pain. Do you remember speaking with
2 Mr, Hilt referred you to Nevada Orthopedic where you | 2 anyone about psychotogical treatment?
3 saw Dr. McNulty? 3 A. 15poke 1o a2 couple of people over the
4 A, Yes. 4 years now. 1'm swe,
5 Q. Does that jog your memory abouot that MR] ° Q. Who else?
& or about what he told you? 6 A. Ido not recall. 1don't remember.
7 A. |talked to Dr. McNulty about /. 7 Q. Did you treat with Donna anyrmore than
a Q. Most iikely, but what did Dr. McNulty B once?
9 tell you about it? 9 A, 1did.
10 A, Dr. McNulty had few words for me. He 10 Q. And she did the TENS unit andi those
11  just told me that 1 needed surgery when § went in 11 things that you described a moment ago?
12 lor the visit. i2 A Yes.
13 Q. s that what he tald you at the first 13 Q. Let's shift to the mjections. Actually,
14 wvislt? 14 according to the medical records, the doctor did the
15 A. 1do not know which vislt it was. I'm 15 first epidural injections in your neck. 1t was not
16 ot sure what test you are talking about. 1 imaging 16 Dr. Arite. }t was a lellow named Ross 5-¢-i-b-e-l.
17 there were not any tests done in my first visit to 17 Do you remember him?
18 him, 50, na. It would not be the First visit. 1 1B A. Nat right offhand, no.,
15 imagine he would have had the request test. 1don't |19 Q. Do you remember the first time you had an
20 know. Thatis usuzally how it went. 20 epidural injection in your neck?
21 Q. Wel, at the first visit, ai least his 23 A. 1donot. 1do notremember.
22 record of the first visit, he discusses surgery. Do 22 Q. Well, according to the records, you had
23 you remember whether Dr. McNulty discussed surgery ! 23 this first injection and the injection decreased
24 with you at your first visit with him? 24 yout pain and according to the provider, you were
25 A, 1don't remember. 25 very satisfied with the outcome, but then -- and
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Page 65 Page 67
1 this is in July of 2005 -- and then the following 3 A. No. .
2 monthin August, you reporied an exacerbation of 2 Q. Now, over the course of your treatment
3  pain. What happened? What was the exacerbation? | 3 you have undergone three cervical MRls. Have you
4 A, What do you mean? 4 talked with your doctors about any of them?
5 Q. In Auqust 2006. 5 A. I'm sure ] have. 1don't remember the
6 A. It would just be the regular pain, 1 6 exact conversations ol any of them.
7 would imagine. 1 don't know. 7 Q. You do not remember any of youwr providers
B Q. Well, do you remembaer any of the B saying, Okay, the films from these tesis show
9 injections that Dr. Arite or Dr. Scibel did? 2 negative or positive findings?
10 A. Absolutely. 10 A. 1donot recall which ones or which, no.
11 Q. What do you remember of them? 11 Q. Wel), there was actually a fourth kind of
12 MR, PALERMO: Objection. Vague and 12 injection that was done, but it was not done in your
13 ambiguous. Overbroad. 13 neck, at least not o the cervical spine. 1t is
14 You can answer. 14 called a ttigger point Injection.
15 THE WITNESS: That 1 went to several 15 Do you remember ever hearing that phrase
16 diterent places and got injections. 16 "trigger point Injection™?
17 BY MR. ROGERS: 17 A, 1have
iB Q. What were the results of the injections? 18 Q. Now, was Rt the trigger point injections
19 A, The results were the shoulder pain that 19 that they were doing along your teft shoulder?
20 we talked about earlies, the shouider pain had 20 A. 1T'm not sure.
21 llghiened up quile a bit anywhere from a day to 8 2] Q. Do you know if was the trigger polnt
22 week with the iniections. 1t did not do anything 22 Injections that were relieving the leR shoulder
23 for the head or the neck, though. It was nice to 23 pain?
24  just get rid of the shoulder pzln. 24 A.  I'm not sure which ones they were.
25 Q. Do you remember undergoing different 25 Q. Then after undergoing these various
Page 66 Page 68 |
1 kinds of injections in the neck? 1 Injedlons with Southwest Medial's Paln Management
2 A. 1have gone through 2 couple of different 2 Center, you wenl back to Dr. McNulty.
3 unds, yes. 3 A. Okay.
4 Q. The ones that 1 see referenced in the 4 Q. This takes us up to September 2007. So,
5 records are epidurals, selective nerve root blocks, 5 In other words, you had been undergoing treatment at
6 and mdicfrequency. Somebtimes it is referredtoas | 6  the Southwest Pain Management Center for a year and
7 rhizotomy. 7 &2 half {rom March 2006 up untit roughly
8 A Okay. 8 September 2007,
9 (. Did ane of those injections provide more 9 Do you remember going back to . MeNuity
10 relief than the others? ' 10 after that year and 2 hall away from him?
11 A. 1donot remember. 11 A. 1do remember going back.
12 Q. Did any of those injections provide 12 Q. What happened when you went back 1o him?
13 relief of your pain for longer than 2 day or I think {13 A. As Isr as - 1 believe he ordered @ test
14  you said a day to a week? 14 or something, X-ray. I'm not sure, ] know the pain
15 A. Yes. Some of them. I'm not sure which 15 management, because 1 wanted to Nnd out what the
16 ones said a day to 2 week. 16 problern was. The pain management referred me back
17 Q. But did any of the injections - 17 1o him, 1 believe.
18 A. Nt did not take the pain away. It 18 Q. Did you get the impression that
19 lightened it up. I mean a Iot, the shoulder pain, 19 Southwest Medical Paln Management prowiders failed
20 vyes. 20 to figure out what the problem was?
21 Q. Did any of the injections relieve your 21 A. 1gol the impression thal the problem was
22 neck pain? 22 nat hgured oul, because W T was, then the pain
23 A. 1 do hot believe sn. 23  would be gone. A solution could be found and the
24 Q. Did any of the injections relieve your 249 pain would be gone.
25 head pain? 25 Q. Dig Dt. McNulty do Injections on you?
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Page 69 Page 71

] A. 1believe he did, yes. 1 discogram.

2 . Dig he recommend surgery when you went 2 A. 5o itis generally to relieve pain: I is

3 back to him after that year and a half away? 3 the one that they do that they have you sit ih their

4 A, Yes. 4 office after they do it, and they try to find out il

5 Q. Did Dr. McNulty telt you what he saw on 5 the pain is gone in the arga where they gave yau the

& the MRIs? 6 shot?

7 A. He did, but ] did not understand at the 7 Q. Yes.

8 tme. ] donol remember exactly. Something C3-C4 | B A. 1 have had that done severz] times.

9 of something. [ did not understand at the time. g Q. Right, Do you remember what the results
10 Q. Do you understand now what he said? 10 of Dr. McNulty's epidural was? Did It relieve pain?
11 A. lunderstand now what needs to be done, 11 A. 1do not remember.

12 yes, 12 Q. Now, earller you testified that the
13 Q. Whatis it? 13 epldurals - let me start over.
14 A. ltis surgary to replace a couple of 14 Earlier you testified that none of the
13 discs. 15 injections relieved your neck pain. None of them
16 Q. Has someone talked with you about disc 16 relieved your head pain; that some of them relleved
17 replacement or disc removal? 17  your left shoulder pain for 3 day to a week?
18 A. femgval. I'm nol swe. 18 A. Right.
19 Q. Has anyone talked about artificial discs 19 Q. And that applies to all of the
20 in your neck? 20 njections; right?
21 A. 1do notrecall. I talked about a lot of 21 MR. PALERMO: 1 don’t know If that was
22 things. 1 asked a lot of questions, but 1 do not -- 22 addressed.
23 Q. 50 just to clarify, you do not know if a 23 But you can answer.
24  doctor has suggested disc repiacement or disc 24 BY MR. ROGERS:
25  removal? 25 Q. That Is my guestion.
Page 70 Page 72

1 A. 1 befieve -- for Mcluity? 1 A. Tdont know. No. 1 mean there is -- ]

2 Q. For any doctor at this point. And then 2 mean, ] realiy do not understand the guestion. When
3 we wilt narow it down to who? 3  you go in with Dr. McNulty, the one that you are
4 A. The understanding 1 have from Dr. Grover 4 taking abow, & a tempaorary thing. Does it
5 was that the dises would be removed, and I guess the | 5 relieve it? [ believe the areas of injection, I'm
& bones would be fused. That Is the understanding 1 6 not sure if It did or not. T believe that that is
7 have, but ] talkked to a lot of people, and 1 7 why the test |s laken because they do i, and if it
B really-- 1 don't know. 8 relieves i, then they know where to X-ray and where
9 Q. Let's get back to the question ] had 5 tolook at, whatever. T understand that, but 1 do
10 earlier, and that Is the injections that Dr. McNulty 10 not remember -- I do nol remember which ones dig
11 did. 1 have a record of epidural injections. Do 11  what. 1do not know the names of the shots, if
12 you remember those? 12 there were four different names that you are giving
13 A. ] hadinjeclions with him, yes. 13 me.

14 Q. Do you remember what the results of that 14 Q. Right. So let's not complicate 1t like

15 epidural were? 15 that.

16 A. Which ong was the epidural? 16 A, 1have no Idea on some of the tests you
17 Q. The one that was done in November of 17 are asking me. Jusi bottom line is bottom iine,

18 2007. 18 Q. And the bottom line is -- and I'm trying
1% A. What does It consist of? 19 Yo puil out all of those technical medical phrases
20 Q. Whete they Inject steroids and anesthesia 20 and stuff. The bottom line is thal as you look back
21 onto the disc, 21 over the injections that you have undergone, they
22 A, Isthat done through the front or the 22 did not provide reliel of neck pain. They did not
23 boack? 23 provide relief of head paln, but they did provide
24 Q. They could do it either way. This is 24 temporary rellef of left shovider pain?

25 generally just to relieve pain. It Is not the 25 A, Pretty much, yes.

CAMEQ KAYSER & ASSOCIATES (702) 655-5092
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Page 75

1 Q. Now, did Dr. McNulty do a discogram on 1 nolready for it. My question was why ald you leave
2 you? 2 him? Was this, 1 guess, bedslde manner of springlng
3 A. 1do not remember. 3 Won you the reason that you l=fl or was there
4 Q. You had a discogram nol long 2907 4 something else?
5 A, tUh-huh. 5 A. That is what I thoughl initially because
6 Q. Do you remember that with Dr. Rosler? 6 1 was fioored. 1did want to gel another apinion
7 A, Yes. 7 also. Angd | actually did talk to the people on the
B Q. And that is the one where they inflale B phone about scheduling tor the surgery, bust 1 did
9 the disc with dye and pressurize it to see if it 9 noL There actually were a couple of reasons, One
10 ¢licits pain.  They are not trying to relieve your 10 was ] wanted another opinion, and twa, 1 had gone 10
11 pain. They ate trying 10 cakise pain? 11 the denfist, and they had found an issue In my
12 A. Right. 12 mouth.
13 Q. Sothat is a different injection from all 13 Q. What was the issug?
14 ol the other ones that you have had? 14 A. There was 2 tumor.
i5 A Yes, 15 Q. Was it cancerous?
16 Q. Did you undergo a discogram back in 16 A. No. it turned out nol to be.
17 December 20077 17 Q. And that happened right around
1B A 1do not remember. 18 December 2007 when you stopped seeing Dr, Mchulky?
18 Q. Aliright. Well, there s a record from 19 A. Yes. It was right around that Ume. And
20 Dr. McNulty that, in fact, reports that he did do a 20 1 actually went into the office and talked to ane of
21 discogram in December 2007. And the records reflect | 21  the gals that warks {or him and explained that ] was
22 that that was the last time you saw him, Why did 22 guing to hold off, and | wanted to get another
23 you leave McNulty? 23 opinion and that | wanled to see what was wrong with
24 A. ] guess my wile and ] went to the 24 my mouth, my jw before | did arything and made my
25 appointment for the resuits of the test that they 25 dedsion.
Page 74 Page 76
1 did, which I'm not sure that they did, and we went 1 Q. Did you undergo an operative procedure
2 and sat in a room, and when Dr. McNulty came in, he 2 lor the tumor?
3 pul the film pictures on the light thing and said, 3 A, 1did.
4 Yeah., You need sorgery. Do you have any questions? | 4 Q. What did they do?
5 Pretty much -~ ] don't remember the exact words, bul 5 A. They just cui it open, looked at It, and
6 It was a pretty short conversation, and I was not 6 pulled it out, 1 guess,
7 seady for — I had no idea that 1 was golng te need 7 Q. Were you unconscious during the procedure
B surgery or anything. 1was kind of floored. 1 was 8 or were you just sitting in the dentist chalr awake
9  «ind of fioored with the results, 1 don't know what 5 and numbed?
10 ] expecied but -- 1 don't know. 10 A. 1was awake. It was nol a dentist. 1t
11 Q. You know what, I'm leoking now al the 11 was 3 surgeon who did i,
12 records, and 1 was — 1 think I was mistaken. It 12 Q. Wno was it? Was it a guy named Glyman?
13 does not look Yike Dr. McNulty did a discogram. 13 A, Yes.
14 MR. ROGERS: Let's go off the record. 14 Q. But you did not go ko a surglcal center
15 (Off the record.) 15 o 2 hospital for the surgery?
16 BY MR, ROGERS: 16 A, 1 went to ns office. I do not know i
17 Q. While we were off the record, T went 17 it was a surgical center or not.
18 through the medical records that your counsel has 18 Q. And they did nol put you under general
192 produced and, In truth, it appears that T was 19 anesthesia?
A0 mistaken, that Dr. McNulty did not do a discogram In 20 A. Where 1go o sieep?
21 December 2007, but December 2007 was the last time | 21 Q. Right.
22 you saw him. 2 A. Ne.
23 And right before pur break you testified 23 Q. Let me make sure that 1 understand, You
24  thal al that jast visit he sont of sprung on you 29 slopped seeing McNulty, because you wanted to get a
25 that he was suggesting surgery, and that you were 25 second opinion about his 1ecommendation far surgery;
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Pape 77 . Page 79
1 right? 1 separate, that 1 did have problems.
2 A. Yes, Parl ol 1l, yes. 2 Q. Well, then you go to Dr. Grover?
3 Q. And coincidenlally right atound thal same 3 A. Uh-huh.
4 time you had a scare abaut a tumar In your mouth? 4 Q. And describe your treatment with him?
5 A, Yes 5 A. 1just went back for several different
[ Q. And after that scare was resolved, you & appointments tor different tests, and I'm not even
7  went and got 3 second opinion with Dr. Grover? 7 sure. And ] did go in for some of the shots that
B A, Yes, B rtheydo,
9 Q. Now, who referred you to Di. Grover? <] Q. And that was with Dr. Rosler?
10 A, 1 had asked around and taked to a iol of 10 A. And Grover, same office, yes.
11 people and his name had come up several times, and | 11 Q. And did you get the same resuts from the
12 then 1 called Jerry at the attorney's office, 12 injections that Dr. Rosler did as you did with the
13  because obwiously, I do not have the money to do it, 13 ones done by Drs. McNulty and Arite?
14 and found out he would work with me for - 14 A. That is all of the shots — there were
15 MR. PALERMO: Do not go into any details 15 different kind of shots that § had.
16 about alomey-office conversation. 16 Q. Right. But earlier you testified that
17 THE WITNESS: Absolutely. And that is 17 the shots reslly did not relieve your neck pain.
18  how ) ended up there, 18 That all they relieved was the shoulder pain
19 BY MR. ROGERS: 19 temporarily. Was it the same result with Dr. Rosler
20 Q. You sald you tatked with several people 20 as it was with the cthers?
21 and that Dr. Grover's name came up more than once? | 21 A. 1 don't belleve it was the same kind of
22 A Yes. 22 shots that | got.
23 Q. Who recommended Grover to you? 23 Q. Well, did you get a different result from
24 A. 1don't even know his name, an older 24 Dr. Rosler?
25 gentleman that had had a neck and some kind of Jower | 25 A. No, not realty. Any result, 1 do not
Page 78 Page 80 |
1  back or hip or something surgery, so ong of themn. 1 1 think. Idon’l remember. 1 mean, I'm not sure when |
2 talked to my customers and the people 1 worked with. | 2 they were doing the tests. Llke, 1 guess, they try
3 The other names carne up too, and people 1 worked 3 to numb parts so they know where to X-ray from what
4 with, but most of them are iike in L.A. or 4 ) ungerstand or where to look for the problem.
5 something, and 1 cannot go that way. 5 Q. Wwell, I mean, Dr. Rosler did one of those
6 Q. Did any other surgeons’ names come up In & injections that numbs the area back in July of 2008,
7 these discussions with friends and co-workers? 7 sojust a coupie of months ago. And he wiote, No
B A. Yes. Absolutely. B significant Improvement with your neck pain, and
9 Q. Who else? 9 that raport suggests that that injection was the
1D A. 1do not remember. 10 same as the ones that came before. 1t did not
11 Q. And you said thal you cannot afford the 11 really relieve your neck pain.
12 reatment. By that did you mean that you have 12 A. But there are different kinds of
13 treabed with Dr. Grover on a llen? 13 injections. The ones that relieve the shauider pain
14 A Yes 14 1 got like 20 shots at nne time.
15 Q. Did you ask around for any surgeons who 15 Q. That is called a trigger paint injection.
16 would accept your insurance? 16 A. Okay. 1don't know the difference In
17 A. 1 was under the understanding that ] had 17 whal they are called. Thal s what 1 was teliing
18 to get a referral and this and that, and 1 was not 18 you earller. I'm not swie, and 1 believe you are
19 sure if they would go with the same records or same | 19 confusing all of the shots with the different --
20 pichures that were alteady 1aken, so it was a 20 Q. It does sound ke we're not really on
21 personal thing too that 7 wanted to go putside of 23  the same page. Let me put it to you this way. The
22 Southwest Medical, because It is more like going 22 ‘rigger point injection, the one where they tan do
23 to -- T just look al it like they all kind of work 23 20 of them at the same time and they cando It in
24 together. Idid not want any shared information or 24 thek ciinic, that is the cne I understood refieved
25 anything. I just wanted to know from someone else, | 25  your shoulder pain?
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Page B1 Page B3

i A, Yes, 1 level?

2 Q. Now, the other injections are generally 2 A. C5-C6. 1donot know.

3 done In the Surgicenter, thal is the epidurals, the 3 Q. 5o Dr. Grover has told you that fissures

49 selective nerve rool blocks, the radiofrequency, 4 in your neck are causing the pain?

5 those were the ones thal 1 understood you sald that | 5 A. | bebeve so.

b they did not relleve your neck or head pain? 6 Q. And whal kird of treatment did he

7 A. Right. Andif any of them did, It was 7 recommend to resolve the pain?

B like very, very temporary. We are talking an hour 8 A. 1do not recall,

9 toaday. We're talking like an hour or whatever. 9 Q. Thete is a yecord that your counsel

10 1t was no noticeable reliel. 10 produced vesterday or the day before of the

11 Q. Okay. Now we're on the same page then. 11  treatment with Or. Grover on September 2, 2008. So
12 And then the injections that Dr. Rosler did, the one | 12 just 2 littie over a month ago, and in it he wrote,
13 ]just read 10 you, was a selective nerve roat 13 1 befieve that at this point, he, belng Mr. Simag,

14 block, end Dr. Arie did those as well. 1t sounds 14 has approached the point where he Is considered to
15 like Dr. Rosler's Injections in the neck was the 15 be a reasonable cendidate for an interbody fusion
16 same as Dr, Arite's, that t provided the same 16 reconstruction and decompression at C3-4, C4-5.
17 result, which was basically little to no refief a1 17 Foliow-up in four (o slx weeks.
18 all? 1B Now, do you have 2 follow-up a ppointrment?
19 A, 1cannot remember Or. Arite's shots. 1 19 A. Tdo.
20 thaught those were the ones gaing across my 20 Q. When is i scheduled?
21 shoulder, 21 A. 1think It is next week sometime. I'm
22 . He did both, Let's just focus on 22 nol positive. 1t is written in my dally pianer
23 Dr. Rosler's injections in July -- I'm sorsy. This 23 note.
24 was done In May of 2008. I'm reading from a July | 24 Q. Have you decided whether you're going to
25 note. And ¥ sald that you had that Injection in 25 choose to undergo the surgery? -

Page 82 Page 84 |

1 the neck and not on the shoulder with no significant 1 A. T have nol yet. T is a blg declslon.

2 Improvement. 2 Q. Now, § asked your wile yesterday [ she

3 A, Okay. 3 or you have considered 5eeing 8 neurcsurgeon because
4 Q. Does that sound correct? 4 Drs. McNulty and Grover ate orthopedic surgeans, and
5 A, It sounds correct. 5 this recommended surgery involves the surgical

) Q. Well, anyway, we got onto Rosler really 6 spine, a place where a Iot of neurasurgenns ragard

7 just on a tangent there. You went to see 7 themselves as superiarly trained. Have you or your

B Dr. Grover. I know that he did the injections. But 8 wiie talked about visiting with any of the

9 what else? What other kind of treatment did he 9  npeurosurgeons in town?
10 provide? 10 A. We have nol.
11 A. Basically, he was just Urying to run 11 Q. Has Dr. Grover discussed with you the
12 tests and find out what the problem was and that was | 12  idea of canceling with a neurosurgenn?
13 about it. 13 A ) da not remember i he dld or nol. I'm
19 Q. Did he ever find what the problem was? 14 not sure.
15 A. 1 believe he did, yes. 15 Q. Has Dr. Grover suggested any alternative
16 Q. What did he tell you the problemn was? 16 courses of therapy that would he less invasive than
17 A. Tihink it Is just the term "fssures,” 17  a two-level fuslon?
18 Q. DCid he fell you where the fissures were? 18 A, I'm not sure i he did on the last visit
19 A. Into the discs In my nech. 19 or not. 1 think before he had mentioned like
20 Q. Did he say which discs? 20 different exerclse mavemnent o whatever and pain
21 A. 1 believe (3-C4. 21 medications, which 1 have nol taken frorm him.
22 Q. Just the one level? 22 Q. Are you laking pain medication now?
23 A. 1think there were two levals. I'm pot 23 A Just for migraines.
24  sure. 24 Q. Tell me aboul this discogram that
25 Q. Did he tell you which was the cther 25 Dr. Rosler did. Tell me whal &k was ike.

21(PagesB]LoBaj
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Page 85 Page B7?
1 MR. PALERMO: Objection. Vague and 3 A. Pretty much, ] believe so.
2 ambigucus as to form. 2 Q. Was It Dr. Rosler who did that procedute?
3 Your can answer. 3 A. Yes. | believe It was, yes.
4 THE WETNESS: 1t was like a test. 1 4 Q. Did you talk with any of those providers
5 guess they -- from what 1 understand, they shot dye, | 5 in the recovery room?
& | guess, into the discs, and then ) wenl somewhere [ A. Any of the providers?
7 else, and they did some kind of scan. 7 Q. Rasler or any of the other -- 1 think you
B BY MR. RDGERS: 8 sad four of five people were in the operating ropm?
9 Q. Well, did they give you medication 9 A. That 1 taked to in the recovery room?
10 beforehand? 10 Q. Yes. As]understand &, they wheel you
11 A. Before? 11  into the operating reom, and they give you gas, you
12 Q. Before injecting the dye? 12 go o sleep, and then the next coherent moment you
13 A. Yes. I beheve sp. 13 have is when it is over and you are In the recovery
14 0. Were you awake? 14 room?
15 A No. 15 A. 1 believe 1 talked to Dr. Rosler atter,
16 Q. Somewhat impalred? 16 Q. In the recovery room or when wou retumed
17 A. 1think 1 was asleep when they did it. ! 17 to his office sometime later?
18 do not remembe:r. 18 A. 1donot remember.
19 Q. Do you remember speaking with the 19 Q. Now, this was done 2 couple of months
20 physkian who was injecting the dye while the 20 ago; right?
21 procedure was being done? 2 A. Yes.
22 A.  No, 1 dont remember. 22 Q. Do you think you do not remesmnber this
23 Q. Just describe how R was dooe at their 23  thing that happened a couple of months ago simply
24 center. You ga tn and you check in and generally 2 because you were ~ well, gassed? You were
25 they will begin by glving Lhe patient some kind of 25 incoherent?
Page Bb Page BB
1 sedative. Do you remember them giving you a pill or 1 A. No. 1think it wes because all of these :
2 maybe gas or something like that? 2 tests and everything just kind of run together and
3 A. 1think it was gas. 1 did not get a pil 3 I'm looking for the results to get rid of the pain
4 or anything, and It was when 1 was laying down. 4 and I was kind of more Forused on what 1 could do to |
5 Q. You were with your wife before you go In 5 gel nd of that permanently than everytiing else, '
b o the OR; right? 6 you know.
7 A. Uh-huh. 7 Q. Well, what did Dr. Rosler tell you was
B Q. Take me then from what you can remernber 8 the finding from that discography?
5 from when you are siting with your wife and you are g A. Dn that visit?
1¢ st coherent up untll the time that you leave the 10 Q. Whenever you iked to him about what the
11  center. 11 result was of that test.
12 A. We were in the waiting room, and then i2 A. 1 guess that there were Mssures or
13 they called my name, and then we walked into one of 13 cracks or whatever. They did explain it to me,
14 the small offices and my wife came in and sat there. 14 Q. Was it Dr. Grover who explained it to you
15 1 guess they took my biond pressure, whatever, and 15  or Dr. Rosler?
16 then I went to another room, and ! do not know If my 16 A. 1t was Dr. Grover.
17 wife sat in the small room or wenl back out to the 17 Q. So Dr. Rosler did nol explain it to you?
18  walting room. I'm not sure. And ] think there were 18 A. No.
18 three of four or five people. 1'm nol sure how many 19 Q. Did Dr. Grover ever discuss with you
20 were In there, and | lald down on the table and yes, 20 conterns about potential false positives on
21 ! belleve it was something that 1 breathad in that 21 discogram study?
22 they gave me. And he was explaining, you know, what [ 22 A. 1 do not recall.
23 he was geing to do all of the way, and that thal was 23 Q. In other words, did he ever tel] you,
29 i, really. 24 Look, this is a test that is nat always reliable;
25 Q. And you woke up aflter it was done? 25 that it can have some problems?
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1 A. 1 do nol remember if he said that or not. 1 decision an the surgery or notl.
2 Q. Have you ever heard anybody say that 2 Q. 5t as you sit here today, you do not
3 before me saying it today? 3 realty know what kind of future treatment you wilt
4 A. Probably nox. 4 plan to undergo?
5 Q. What did Dr. Grover tell you about the 5 A. Not really,
6  success rate of a two-level cervical fusion? & Q. Well, let's take aboul your present
7 A. 1dont know if we gol Inte any exacts, 7 condition then, You have already provided some
B but 1did ask him, And he said that most of them go | 8 Insight into it. You said that your head pain 1s
9 very well and people can live normal lives, and 9 the same or worse, that your neck pain is worse than
10 there is not 3 Iot of difference and some of them 10 it was back when the accident happened. What about
11 obviously do not. That is what ! took from that. 1) vyour left shoulder?
12 Q. 5o, in other words, he said that the 12 A, Itis the same or worse, 1t is constant.
13 gregter likelthood of this two-leve! fusion would 13 1t Is alt constant pain, never ever stops. Ilis
14 relieve your pain, bul thal there was a chance that 14 always there.
15 h would not? 15 Q. Do you have any restrictions in your
i6 A. He did say there was a chance that It 16 normal activities?
17 would not. 17 MR. PALERMO: QObjection as to form.
18 Q. And when he said go onto lead normnal 18 Vague and ambiguous.
19 lives, did he tell you that that would mean -- 19 You can answer.
20 (Telephonic interruption.) 20 THE WITNESS: 1 imagine there is a lot of
21 BY MR. ROGERS: 21 them. 1 can still it 100 pounds. 1mean, 1 have
22 Q. Did he tell you that that would mean that 22 not lost any of my strength, but there were a lot of
23 the pain would be resolved? 23 things that 1 do not do now. 1sold my motoscycle,
24 MR, PALERMO: Objection. Vague and 24 because ] cannot sit and ride that.
25 ambiguous. 2% BY MR. ROGERS:
Page 50 Page 92 |
1 You can answer. i Q. When did you sell it?
2 THE WITNESS: No. | have asked the 2 A. Probably aboln six ot 5even months ago.
3 qguestion of everyone ] have seen and nobody can 3 1 mean, I do not even know. 1t Is just litde
4 guarantee everything, and ] understand that. 4 things. 1don't know,
5 BY MR. ROGERS: 5 Q. Are there any activities that you used to
6 Q. What did he 1ell you about what the pain 6 do that you can no longer do 2t all?
7  would be iike, if any, alter the surgery? 7 A. Yes. Sit In a chair.
8 A. It varies. That it varies. Some people 8 Q. Well, when 1 say not at all, ! mean
% have discomiort. Some people 1 think did go throsgh | 9 perled, because you have sat in a chair today for
10 a lot with everybody that 1 talked to. 10 quite a while.
1 Q. You mentioned one man you spoke with who | 11 A. Right 1 cannot sh still. 1have to
12 had surgery with Dr. Grover on his neck; night? 12 keep adjusting to be comfortable, so anything that 1
13 A, Yes, 13 have to sit for a long time is pretty much out of
19 Q. What did he tell you his neck was like? 14  the question.
15 A He was happy with It, and ane of the 15 Q. Well, let me be more specific about the
16 other guys at work had neck surgery and he was 16 qguestion. [ want to start with activities that you
17 really happy with it, and | have talked to people; 17 cannot do, period, and then ] want to get into a
18 one of the gals at work that she was very unhappy 18 discussion of activities that you're imited in, but
19 with her neck surgery. ] have met people along the 19 you can stil do it,
20 way, customers that 1 have talked to, this and that, 20 50 are there any actwities that you used
21 that some are happy and some are not. 21 1o dothat you capnot do &t all?
22 Q. Well, you are going to go back to see 22 A, No.
23 Dr. Grover In roughly 8 week, and what 15 your plan A Q. Now let's distuss those activities that
24 2t that meeting? ] 24 you used to do that you can still do, but that you
25 A. 1do not know. 1 would imagine to make a 25 have some limitations in. Sitting you have said is
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Page 93 Page 95
1 ane. Whal else? 1 ). And have you seen any surgeons other than
2 A. 1donot know. ] really do hot have any 2 Grover and McNuity?
3 idea. It is a day-by-day thing that 1 notice. 3 A. No, Nol to my knowledge ] have not, no.
4 Q. And can yoy think of anything that you 4 3. Now, when we started oul this deposilion,
5 have limitations in doing other than sitting for 5 1 asked you some questions about your company and
& profonged perlods of time? 6 aboul your income.
7 A. Yes. My work. If we have buflers that 7 A Yes.
B we have to run, like a standup buffer that you have 8 Q. Are you bringing a claim far lost income
9 1o run with the arms, 1 cannot ron those for as long | 9 as a result of this car accident?
10 s ] used to; carpet cleaning, 1 cannot do |t 1D A. At Lhis point, 1 do not know hovww much
11 anymore. It is mostly what my company does. That j 11  time ] have lost.
12 s pretty much my dally activities. 1 don't know. 12 Q. So you're claiming that you lost time
13 Q. So you can run the buffer, but not as 13  from work?
14 long as you used to? 14 A. 1iost 3 lot of time from work, a lat,
15 A Yes, 15 Just from 3 year of physical therapy, 1 lost a lot
16 Q. What is the difference In time? Like you 16 of time from that.
17 vsed to do it for how long and how long do you do it | 17 Q. You mean going to the appointments?
18 now? 18 A. Yes. 1lost alot of tme. | go home
19 A. 1donot know. 1 used to do it as long 19 half day now sometimes. In fact, ] used to go oul
20 a5 ] needed, 1o take more breaks now or 1 will bring | 20 and help William finish. There i5 a blg difference.
21 someone to help me. Time wise, [ don't know the 21 There is a huge diffesence.
22 difference. 22 Q. How much income have you lost as a result
23 Q. HNow, what is the difference between 23 of the accident?
24 operating & buffer and carpet cleaning? 24 A. 1cannot even tell you. Ttis my
25 A. 1can stand up straighter with the 25 buslness, so 1t is what 1 schedule or do not
Page 24 Page 96
1 buffer, and 1 do not have to hunch over with the — 1 schedule, what ] think I can handle or what 1 do not
2 ke you do with the carpet cleaner. There ks not a 2 think I can handle. If ! have to send someone else,
3 ot of arm movement with the carpet cleaner. You 3 1 will not take the job. It Is accounts that 1
4  have {0 go back and forth constantly with your arms. | 4  cannot go cut and get, because § won't go do the
5 With the buffer, you pretty much stand still, and It 5 work. 1t is a family business. 1 dont trust a lot
6 does all of the work. That is a big difference. © of people to work for me, 1t Is different.
7 Q. And you cannot operate the carpet deaner 7 Q. Now, you did not own this business until
8 machine at all? 8 about two and a hall years after the accident;
E A. 1try my hardest not to. Very, very 9 right?
10 seldom. ! doubt H 1 do a job in a month now. 1 10 A, Yes,
11 knew that much. 11 Q. s that yes?
12 Q. Your son does that work now? 12 A. Yes.
13 A. Yes. He does all of it. 13 Q. Did you lose income between the date of
14 Q. When you g0 out on a job then, do you 14 the accident and the date that you bought the
15 just run the buffer machine? 15 business?
16 A. Most of those jobs 1 do not go out to. 1 16 A Yes,
17 only go out when 1 have to, Mosl of what 1do is 17 Q. How much?
18 sealing groutt, 18 A. Again, 1 would not know,
19 Q. Have you seen any doctors that we have 15 Q. How would you know? 1 mean what would
20  not discussed today? 20 you research to figure it out?
21 A. 1think we discussed a lot of doctors, 1 21 A. 1 would have to research a lot of things.
22 have no idea. 22 1 probably would go through the schedule bhook and
23 Q. Are you seeing any doctors today other 23 see what days I had appointments at diflerent piaces
24 than Rosler and Grover? 24  or the work that we review is kind of tough. You
25 A No. 25 «¢an not take on a big new account if yOu cannot do

24 (Pages 93 to 96)
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1 the work, so 1 do not know. | do not even know 1 M. Duncan or Mr. Gonzaley to go out and try tr.? get
2 where to start. ) would start with my scheduling 2 new accounts?
3 book, obviously. 3 A, ActuaWy, William has gotten a cougple,
q Q. Well, you sald earlier that ‘you were 4 Michae! has not. And Eduardo has not, but actually
5 eaming & satary and not 3 commission? S  William has had a couple. 1 never asked him to go
6 A, Uh-huh. & out during the day, but we do hang like anybody,
7 Q. is that right? 7 different Xind of advertising or dootknob hangers or
a A, Yes, 8 going to real estate companies, which he has done
9 {. Did you lose any of your salary - 9  stuff like that,
10 A, 1did not. 10 0. Itisthe new accounts that you think you
1l Q. -- after the accident? 11 have lost as a result of the accident?
12 A. 1 did nat lose any of the salary, no. 12 A. No, 1 will not overbook vs elther, if
13 Q. Now let’s fotus pn this speclfic 13 I'm not going to do the work. 1 £an only take bh
14 question. 1f you did not lose salary, what income 14 what we can do. 1 will not take on what we cannot
15 did you lose afier the accident before you hought 15 do. There are certain things that only now with
16 the business? 16 just the two of us, there are certain things that 1
17 A. Belore I bought the business, what we 17 can do, he does not know. 1imagine I couid teach
1B meant by a slient partner was If there was anything, | 18 hirn If he was not doing something else at the time 1
19 any profit after everything, 1 would get & portion 19 had to do that. There Is different aspects of the
20 of that, and right now owning the business If there | 20 business. Everything from polishing travertine to
23 is any profit aRer expenses, then obviously that 21 grout to carpet cleaning. It is all totalty
22 would be mine. 22 different.
23 0. So you did not lose any income derived 23 Q. And again, why doesn't Mr. Duncan work
24 {rom your salary? 24 with you now?
25 A. My salary, right. 25 A. 1 honestly do not remember. I'm not sure
Pege 98 Page 100
1 {. But do you believe you lost some income 1 i he quit or ¥ 1 did not need him anymore. 1 do
2  from the distribution that the company made at the | 2 hol know.
3 end of the year? 3 Q. And why doesn't Mr. Gonzalez work with
4 A. 1 believe 50. 4  you now?
S {. Would that reduction be reflected in your 5 A. Ithink he went back to Venezuela or
6 tax returns? 6 something. He was on a work visa and his father got
7 A. 1 tho not know, 7 sick, Thal is right, His father got sick and he
B Q. It sounds like you really do not know 8 went back and ] guess he did not ke come back
9 what your fost income is, but you believe that you 9 here.
10 did lose income; is that right? i0 Q. Heve you looked into hiring anybody else?
11 A. | belleve 1 did, yes. The reason I n A. 1 might have had other employees since
12 believe that is If I was not at the appaintments or 12 then.
13 going home early more work could have been done, | 13 Q. And why don't they work with you now?
14 even i I have ancther employee. If more work is 14 A. Well, 1 do not know. T'm not as busy as
15 done by me, obviously 1 do not have 1o pay an 15 ! used to be, obvipusly. Everything has slowed down
16 employee, so it is a huge difference. Two and 2 16 with the economy. It probably has a lot to do with
17 half, three years ago ] had ernployees. 1 was not 17 .
18 doing the work, you know, | had employees. Soit | 1B Q. Well, h sounds like if we are going to
19 is 2 big difference. 19 get an answer 1o these questions trying to quantify
20 Q. 1s there anybody else in the company who 120 any lost income, that you do not have the answers,
21 could go out and get new accounts? 1s your son 21 They will be in records at your business; Is that
22 capable of that? 22 right?
23 A. 1imagine he might be capable. 1don't 23 A. 1 have no idea.
24 know. 24 Q. Wwell, let me wrap up then with an area
25 Q. Have you ever asked your s0n Or 2% that I discussed with your wife yesterday, and this
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Page 101 Page 103
1 was this loss of consortium claim. You heard her 1 A. Yesn
2 testimony about how the accident has affecied your 2 Q. When?
3 relationship with her, Let me get your festimonyon | 3- A. Same time as mine.
4 that question then, and I will begin with the 4 Q. Was that something thal you did
5 general question of how has this accident aflected 5 frequently before the car accldent?
6 your marriage? 4 A. That was something that we did always
7 A, ]limagine it has put a lot of sfress on 7 together, yes.
B our marriage. B Q. How frequently did you ride?
g Q. You heard what yout-wife testified to 9 A. Whenever we fell like it. 1 do nol even
10 vesterday; right? 10 know.
1] A, Yes. 11 Q. Was It like 2 weekly occurrence?
12 Q. s there anything that you would add o 12 A. Oh, yes.
13 what she testified to about how this accident has 13 Q. A monthly occinrence?
14 affected your marriage? 14 A. Yes. Weekly, Sometimes three times a
15 A. Yes, 1canadd a little bit to what she 15 week. Somebimes one time a week. 1t all depended.
16 could not say. She would not say that 1 don't help 16 {J. Any other past times that you guys have
17 her cook dinner anymore, She would not say that 1 | 17 seen a change in? So lar you have described hiking
18 dao not haip her with the dishes or help her around 1B and going lo the casinos.
19 the house like ] did before and that ] pretty much 19 A. Just everyday golng anywhere, doing
20 just sit around. Itis 3 ot different. Itisa 20 anything has changed. She had mentloried shopping,
21 ot different. 21 and she has to go by hersell.
22 Q. Is k different In any way other than 2 Q. Have you considered golng to counseling
23 your not helping owt around the house llke you used | 23 over this?
24 to? 24 A. For my neck and back problem, no.
25 A. As far as - I do not understand. 25 Q. Thatis a smast paint. My guestion,
Page 102 Page 1{M
1 Q. You are saylng that It Is a lot different 1 though, was to the issue of marriage counseling.
2 now than )l was before the accident? 2 A. 1 mever thought -- the thought never
3 A. Right. 3 crossed my mind, honestly.
4 Q. That the only specific that you have 4 Q. Now, eartier on in the deposttion | asked
5 given me is that you used to help around the house 5 you bbout this gal, Donna Barnavon, and as ]
& more than you do now. Isit -- & understand it, she is a psychologist. 1 never met
7 A. 1t is everything, 7 her, and ! do not know anything about her, but 1
8 Q. Has it changed in any other particulars? 8 think from the alphabet soup after her mame that Is
9 A. The tme we spend together is not even 9 what she is, and she wraote a suggesion that she had
10 the same anymore, Like ] said, everything that we 10 for coping with your neck pain from a psycholegical
11 used to do, we used io do together, and we do not 11 perspective,
12  evenanymore. And the reason we don't is 1 wilt be 12 Have you followed up with anyone on that
13 sitting on the couch because my shouider, my neck, 13 approach?
14 whatever, or I took medication or whatever. It & 14 MR. PALERMD: Objection. Vague and
15 a@ways something. 1 cannot ride motorcycles. We do |15  ambiguous as to form.
16 not go oul. Video poker, she used to love video 16 You <an answer.
17 poker. We do not do that anymore -- no. ] will not 17 THE WITNESS: And I do not ewen
18 say we do not do it anymore. We do not do it near 18 understand the question at all. Donna was the
15 a5 often, not even a tenth as often as we used to. 19 physical therapist. 1'm not very got with names.
20 1 will never ride motorcycies again, We used to 20 T'm sorry.
21 ride motorcycles, 1t Is huge differences. 21 BY MR. ROGERS:
22 Everything that we did together. 2 Q. Lel me just read you what 1 have in my
23 Q. Did your wife own a motorcycle too? 23 notes Irom Donna. Here she is writing o things
24 A Yes. 24 that she talked abaut with you, That paln is a very
25 Q. Did she sell hers? 25 complex process that involves our physicl
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1 functioning, our nervous system, our belief systern, § ! CERTIFICATE OF DEPONENT
2 our emotions, our stress level, our psychosocial 2
3 situaton, and our thoughts, 3 PAGE UNE CHANGE  REASON
4 Have you spoken with anybody about :
S addressing your neck pain through counseling with 6
6 belief systern, emations, psychosociat situations, 2
7 and things like that? B
8 MR. PALERMO: Objection. Compound asto j o
9 form. 10
10 You can answer. 11
11 BY MR. ROGERS: 12
12 Q. Does any of what 1 just read to you from ;:
13 Donpa's notes ring a bell? Do you remember ever 15 v eo e
14 having that discussion? . . 16 DECLARATION OF DEPONENT
15 A. I'm not sure. Maybe kind of, 1'm not 17 I, WILLLAM SIMAD, deponent herein, da hereby
16 sure. certity and declare the within and foregoing
17 Q. 8ut it is safe to say it is something B transeription fo be my deposition m said ackion;
18 that you have not followed up on? that 1 have redd, corrected, and do hereby affix my
19 A As far as seeing a counselor? 19 signature o sald deposition this day of
20 Q. Right. 2008.
21 A. No, 1 have not. 1 have not seen a i?
22 counselor, besides her, if lshe is one. . 22 WILLIAM SIMAD
23 Q. What are you doing then to address this | 55
24  hardship that you have discussed in your marriage? | 24
25 A, living through it, trying to find how 1 5
Page 106 Page 108 |
n id of the paih. an i i 1 REPORTER'S DECLARATION
; E:d‘get rid o patn, and everything can just go 2 STATE OF NEVADA )
. } 55,
3 Q. Isthere anything eise that you would add 3 COUNTY %:gléﬁg‘r 3 SER COR N deca
4 o what your wife testified to about the consortium ; 2 ,d,mf;s: + KATSER, CCR No. 560, decare
5 claim? s o mma;’ 1 t;:pnrteu the taking nfst;.‘:m
. - . EpOETION e whmess, WILLIAM , TOMMMencng
6 MR. PALERMQO: Objectlﬂn. Overbroad. on Thursday, Oaobes 23, 2008 at 1:50 p.m.
7 Vague and ambiguous. 7 ™ be rod. the
2\ prior 1o being examined, the witness
g ;;:é c‘if]\_r i‘nsE;vser.N B was by me duly swom Lo testify Lo the truth, the
- NOD. whole truth, and nothing but the truth; that before
. f ’ S the proteedings' completon, the reading and signing
10 BY Mfl. RQGERS. Well, here is what T will of the deposttion has been requested by the deporent
11 dothen. ] will adjourn today's deposition and 10 or & party.
. . P 11 That ] thereatter wranscribed my said
12 reserve the right to mrne back with you and discuss shorhand notes Into typewnting and thet the
13 whatever your plan is in the future once you 12 Ttypewritten transcript of said depusitian is 8
y complete, true, and acourate tronscription of sald
14 furmula!te that plan, whether it be surgery or some 13 shorthand notes taken down t seld fme.
15 other kind of medical care. 14 1 futher declare that T am not a
relstive or empicyee of any party Involved in said
:g :::f ;T:g;;:l(l)l I;EIVE then fIOI t:E da;';; 15 attion, nor a person fnanclally #terested In the
. . 1 guess we're done then. actian.
0 it 16
18 (Thereupon the taking of the deposition Dated at Las Vegas, Nevada this 3rd day
19 was concluded at 5:35 p.m.) 17 of November, 2008.
20 18
19
21 20
F3|
22 EH
23 x|
24 29
CAMEQ L. KAYSER, RPR, CCR No. 550
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UNIVERSITY OF CALIFORNIA, LOS ANGELES UCLA

BIRKILEY » AVIS » MVINE » LOS ANGILES » NIYERSIDF o $4NOIFGE » SAN FNANCISUU SANTARARRARA o SANTOLALZ

Tv0€00

UCL A Comprehensive Spine Conter
UCL A School of Mediene
1250 18™ Sacer, Suite 45
Sanan Monica, €A 90404

OFFICE. YiN 119 133
FAX: 310319 505

Independent Medical Evaluation (IME)

Patient: William Simao
Date of service: Feb. 10, 2009
Date of Injury: April 15, 2003

History:

Mr. William Simao is a 45-year-old gentleman who was 42 years-old on April 15, 2005, when he was
tnvolved in a motor vehicie accident. He was on a freeway and 1he 1raffic was stopped and he was hit
from behind. He was in his work vehicle and he reports that his head whipped back against the sicel cage
which was behind his head. He denies any loss of consciousness. Later he went Lo an urgent care. He
does nol remember the exact workup at the urgeni care, but thinks they did a few x-rays and told him they
could not find anything wrong. He siates that several days later he went back because he was still having
symptoms. Since that time, he claims that he has had back pain and pain in his left shoulder, le fi side of
his face, back of his head, and base of his neck. He has had physical therapy, 1ens units, messa ge, heal,
ice, ultrasound, which he states did not help him al all. He did have some epidural injections, which he
reports helped temporarily. He has not had surgery, although he says that he has becen worked up and
someone has talked to him about surgery and he is planning on having surgery for his symptoms. His
pain 15 worsened by certain positions and movement. He reports that one year prior Lo this accident, he did
have a motorcycle accident but he did not have any residual injuries. He also has a history of headaches,

which he siates were increased by the accident. He states that he did not have any neck pain or shouider
pain prior to the acciden.

003041

Past surgical history: His past surgical history is negative.
Allergies: His allergies are 1o penicillin.

Past medical history: His medical problems include migraines, which started 10 years ago and he gels

these 3 couple times a week. Other medical problems are high blood pressure, high chelesterol, and neck
pain.

Medications: His current medications are enalapril, lovastatin, and he started taking zomig occasionally
for his headaches.

Family history: His family history is negative. His father is 70-years-old and healthy. His mother was
deceased al 56.

|
|
\
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UNIVERSITY OF CALIFORNIA, LOS ANGELES UCLA

MIAKELEY » DAVIS + AYINE « LDS AKGELES » RIYERSIDE » SANDIEGO » SANFRANCIN ) SANTA BARDARA » SANTA CRVY

VUL A Comprehensivee Spine Cemor
UCLA Schnol of Medicine

1250 16™ Sneer, Suic 744

Sana Momnscg, CA 90404

OFFICE- 110319 3304
FAX: 110319 5055

Social History: He works on floor care where he cleans tiles and carpeting. He is in a small business and
he says that he basically works beiore and afier the accident. He said that he may have taken a couple of

days off for medical appoimiments, but did not have to take any other time off. He smokes 10 cigareties
per day. He lives with his spouse and two children.

Review of systems is positive for headaches, muscle pain, poor sleep.
Medical Records Review:
Records Reviewed:

NHP TAR

UMC

Southwest Medical Associates
Steinberg Diagnostics

Desert Valley Therapy

Nevada Orthopedic and Spine Center
Las Vegas Surgery Center

Medical District Surgery Center
Jaswinder Grover, MD

10. Hansjorg Rosler, MD

11. Center for Spine and Special Surgery
12. Newpont MRI

13. Las Vegas Radiology

14. Nevada anesthesiology consultants

R Y N

Time Line:
4/15/05 MVA

State of Nevada TAR

2 vehicle accident

Vi= Jenny Rish; 2001 Chevy Suburban

V2= William Simao; 1994 Ford Econoline Van

Both V1 and V2 were traveling southbound on 15 in 1 travel lane

V2 was in front of V1 slowed down to complete stop due to congested traffic
V1 failed 10 decrease her speed and struck V2 rear with V1 front

Both vehicles were moved prior to NHP amval
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UNIVERSITY OF CALIFORNIA, LOS ANGELES

DERKELEY » DAVIS & JRVINE « LOS aNGELEY » REVERRIDE » SANDIEGO = SAN FRARCISCD

s V2 damage lisled as moderale rear

* V] damage listed as moderate font

« Both vehicles were driven away by drivers
» No one reported as injured in Vi

SouthWest Medical Associates

(1930) Urgent Care — Nancy Bahnsen PA-C
Complaint /History
o 4l ylo
» S/p MVAat 1530
e Neck Pain
» Headache
* Began having left elbow pain at impact
+ Rear-ended in his van
» Hyperextended neck and hit cage; also hyperflexed

EMS on scene but patient declined evaluation
Exam:

s Scalp 1ender in occipital midline area

s C-Spine tender C6 with full ROM
Meds

¢ AMitryptyline

« Butalbital-APAP-Caffeine
»  Enalapril Malcate
» Clarinex
¢ Rhinocon
s Cromolyn
Assessmen! / Plan:
* Neck Sprain

» Lefl elbow sprain
» Use Left upper extremity sling for 3 days
e Ice/NSAID

Cervica) Spine x-ray
Impression:

1. No fractures

Left Forearm and Elbow x-ray

UCLA

S5aXTA DARBARA v SANTACRUL

LCLA Compichensave Spine Ceme
UCL A Schaol of Mcdicine
1250 16™ Smeer. Suite 748
Sanw Mormica, CA 904

OFFIC L 3105359 3354
FAX 310319 5055
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UNIVERSITY OF CALIFORNIA, LOS ANGELES

BERRELEY » DAVIE « JRVINE » LOS ANGELLS v RIVERSIDE « SANDIEGAY » SAK FRANEISU

UCLA

5/04/05

hmpression

SANTA BARDARY » SANTACRLL

UCL A Comprehensive Spinc Cenler
UCL A Schaol of Medicine

§250 16™ Streer, Suse 145

Sonts Monea, CA 50404

OFFICE. 310 3193334
FAX.310.319.5938

I. Depencrative spurring noted posteriorly about clecranon process

2. Minimal degenerative changes aboul elbow joint
3. No effusion

SouthWest Medical Associates

Complaints / History:

» Check up on Headaches

* Deep pressure in head

* Occipital beadaches
Has history of Migraine HA
However he feels that this HA is differemt
No LOC at time of MVA
Mo neurological sympioms

Exam:
» Tender to palpation over occipital scalp
¢ Neck exam- supple; FROM
Assessment / plan:
1. S/p MVA with potential closed head injury
2. Refer patient to CT of head

3/12/05 SouthWest Meadical Associates

Urgent Care
* Head pressure
¢ Blurred vision
+ Facial "Nombness™ x 2 weeks
» 5/p MVA with head trauma
¢ Head CT necg
s Probable lension HA
*  MRI to rule out intracranial lesion

5/23/05 Steinberg Diagnostic

MRI Brain
Impression:
1. Unremarkable

3726105 SouthWest Medical Associales

003044
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UNIVERSITY OF CALIFORNIA, LOS ANGELES UCLA

BLARLLEY o DAVIS » IRVINE o LOS ANGILES » BIVERSIDE « SANDIEGD & SAN FAANCISCO SANTA BARDARN = SANTA CRUT

LCLA Compsehensive Spine Centet
UCLA Schoot of Medicine
1250 16™ Sireet, Suile 745
Sania Mornuca. Ca 90404

OFFICLE. 31001930
FAX: 310 319 5058
¢ Routine F/U
» Explained 10 paticnt that all imaging studies werc normal
» Patient docs not seek further treatment
» Routine follow up over next 6 months

10/06/05% SouthWest Medical Associates
o Headaches worse over last few months
e More frequent with Nausea and vomiting,

¢ Occasionally start with tightness in Left shoulder which radiates into neck and then
becomes migraine HA.
Flan:
» Topamax
» Carisoprodol

10/12/05 SouthWest Medical Assoicates
» Evaluated for feet sweiling

Assessment /. Plan;

1. Nicotine dependence — possible vascular insufficiency

2, Stop smoking

3. Tension HA associated with Left shoulder discomfon; will order Neck and left
shoulder x-ray.

10/08/05 SouthWest Medical Associales
Cervical X-ray
Impression:
I. Normal

Left Shoulder x-ray
Impression:
1. Normal

12/21/05 SouthWest Medical Associates
History / Complaints:
e Neck and shoulder pain ofl and on over last several monihs
«  Worse over last 2 weeks
s Has not medicated

003045
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UNIVERSITY OF CALIFORNIA, LOS ANGELES

UCLA

DERRELEY » DaVis » MVINE » L5 ANGELES » AVERBIDE v S5aN DGO » SAN FRANUISIQ

SANTA RARBANA & SANTACRLT

Examn:

UCL A Comprclicnsive Spine Ceme
UCLA Schogl of Mediine
1250 (8™ Sicet, Suite 743
Sonw Monies, CA 90404

OFFICE: 310119 33N
FAM:310.319 3035

No apparent disiress
Full range of motion of neck and shoulders
Palpable tensed musculature in trapezial area bilaterally (L>R)

Assessment / Plan:

1.
2.
3
4.

1/16/06

Trapezial / cervical muscle strain
Heat
Feldene

PT for neck and traps

The Patient Group Physical Therapy
Referred by Dean Tsai, M.D.
Matl Thomas, MSPT

History / Complaints:

1/19/06

2/13/06

Date of Onset = 6 months ago

Sustained wjury 10 neck and upper trap afler MVA in April last year
Was rear ended when siopped and other vehicle going 55 mph

Left hand goes numb

Posterior neck and lefi upper trapezius pain

Increased frequency of migraines

Cervical Flex { Ext= 51/40 degrees

Shoulder ROM normal

Strength cervical 5/5; shoulder 4/5

Special tests negative

Sensation and reflexes intact

Mild discomfort with cervical ROM

Presence of myofacial pain creating radicular symptoms down left upper extremity

. PT for4-6 wks
. Cervical traction

Home exercise program
Southwest Medical Associates

The Patient Group Physical Therapy.

Complaints:

More localized pain 10 left side

003046
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UNIVERSITY OF CALIFORNIA, LOS ANGELES UCLA

BERRELEY = DAVIS » IRVRVE « 108 ANGELES » AVIREIDE » BANDIEGO » SANFRANOIHTD SuNTA BARBARNA = SANTACRUL

UCLA { omprehensive Spime Ceniey
UCLA School of Medicing

1250 16™ Sner, Sute 745

Santa Monica, CA HHOA

OFFIC : 3103193314
FAX: 310.319.5053

s Decreased HA

¢ Numbness of Left hand; unable 10 play guitar

¢ Geis 4-6 hrs relief from TENS unit

3/09/06 Southwest Medical Associates
s Persistent recurrent cervical neck pain with radiculopathy of numbness or buming
sensation in left upper extremily.
» Migraine HA
s Muscle Contracture HA
» No improved with Chiro and PT

¢« FROM of Spine and extremities
» Discomfort radiating to lefi shoulder with numbness with ROM of neck

1. Order MRI of Cervical Spine
2. Consider Ortho Consuk

3/22/06 Steinberg Diagnostic
MR Cervical Spine
Impression:

1. C3-4 facet hypertrophy on lefi mildly narrowing Left neural foramen; may be contact
with lefi exiting C4 nerve root.

2. C4-5 ceniral broad based 2-3mm disc protrusion without stenosis.

4/05/06 SouthWest Medical Associates
Referral 1o Onthopedic Surgeon by Breti Hill PA-C
Indication:
» 42 yfo with back/ spine pain
» Recurrent cervicalgia, headaches and Left arm radiculopathy

¢ MRI demonstrated C3-4 facet hypertrophy with neural foramen narrowing and C4-
5 buige.

4/18/06 Nevada Orthopedic and Spine Center
Patrick McNulty, M.D.
History / Complaints:
» Neck Pain (75%)
o Lefl Arm Pain (25%)
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UNIVERSITY OF CALIFORNIA, LOS ANGELES

UCLA

BEARELEY » PAVIS o IRVINE » LUS AKGELES = RIVERSIDE = SANDIEGD » SANFRANCHACD

SANTA BARDARA v SANTA CRiZ

LCLA Comprehensive Spine Cente
LCL A Schipol of Mcdiine
1350 16™ Snecr, Sune 745
Senu Monicn. CA 90304

OFFICE:110.319.3334
FAX. 310 119 505848

Upper Back Pain
Headaches
Pam diagram shows the following areas in pain:

o Occipital region

o Frontal and bilemporal regions

o Bilateral trapezius region

o Bilateral posterior shoulders

o Left posterior/anierior Arm down through hand
| yr history of posterior cervical thoracic pain with occipital radiation and bilateral
parascapular radiation
Lefi upper exiremity parasthesias
Pain worse with movemeni and better with massage
Has undergone medications and PT
Symptoms started after MVA

Medications:

Enalapril Maleat
Clarinex
Tbuprofen PRN
Soma

Fioronal
Lovastaun

Diagnostic Testing:

MRI Cervical Spine
o Mild Narrowing Left neural foramen at C3-4
o May comact Lefl C4 root
o Small Central protrusion; C4-5

Assessment:

5/10/06

Axial Cervical Pain
Dermatomal Pattern C4 does NOT fit patient’s clinical symptoms of Lefi Upper
Extremity paresthesias.

Would likely require surgical intervention to have any long term relief.
Pain injection may help to Jocate generator but probably no long term pain re lief.

Refer to pain management for Bilateral C3-4, C4-5 facet blocks with concomitant
bilatera] C4 and C5 SNRB

Southweslt Medical Associates
Donna Bar-Navon, psy, D.
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UNIVERSITY OF CALIFORNIA, LOS ANGELES UCLA

BERKELEY « BAVIS » INVINE  LOS ANGELES » RIVERSIDE » SAN DIEGO » 5AN FRAMCIECQ SANTA BARBARA » SANTACRLD

LCL A Comprehensive Spine Coner
UCLA 5¢hool of Medwine

8250 16™ Sncer, Sunr 745

Sana Momea, CA 90404

OFFICE_ 31031933
FAX:310.319.5055

Psychological Evaluation
» Par of pain management program

05/11/06 Southwest Medical Associales
Radiology Repon
Dr. not noted
CT head without contrast
Impression
» Nommal scan of head

6/07/06 Soulbwest Medical Associates
Surgeon:
s  Ross Seabel, M.D.
Indications:
+ Migraine
« Tension HA
¢ Cervicalgia with LUE radiculopathy
¢ Cervical radiculopathy at C4 Left secondary to facet hypertrophy
Procedure:
|. Bilaleral C3-4 Transforaminal steroid injection

6/20/06 Southwest Medical Associates
Douglas Young PA-C
History / Cornplaints:

« Worsening neck and hand pain over past year

s Recurrent migraioe HA

s Whiplash injury from MVA

» Denise specific radicular symptoms into Left UE

» Increased muscle tension and pain in the muscular area of lefi trapezius and vpper
parathoracic area

» S/p C3-4 Transforaminal epidural with good overall response to steroid injection.

o Decrease in severity and frequency of HA

» Continued pain in lefi trap.

o Trigger point injection will be done today.

6/27/06 Southwest Medical Associates
Douglas Young PA-C
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History / Complaints:

Continues to do very well

Neck pain and HA frequency have reduced since epidural
Mot taking any medication

Very satisfied with outcome

Assessment / Plan:

07727106

o bl e

Bulging disc C4-5

Cervical Radiculopathy at C4 secondary (o facel hypenirophy
Episodic lension HA

Migraine HA

Nicotine Dependence

Follow up 3 months

Southwest Medical Associates

Douglas Young PA-C
Progress note
Initial presentation

43 year old male

Lefl sided seck pain

Upper back pain

History of worsening neck and hand pain over past ycar
History of chronic recurrent migraine headaches

Involved in rear end MVA while he was driving vehicle that was stopped and rear-
ended by another car

Did have whiplash type injury

Noticed increasing frequency of migraine headaches

Increasing pain over the left trapezial area

Denies any specific radicular symptoms into lefl upper extremity

Increased muscle tension and pzin in muscular area of lefl trapezius and upper
parathoracic area

Very active male

does not wish to be on any significant medications during the day
Has been on tylenol with codene

Lortab

Does not take those because of way they make him feel during day
Has been on topamax for migraine prophylaxis in past

Did not improve symptoms significantly
Used elavil
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Did improve his headaches by reducing frequency of recurrent migraines as well as
helping him sleep at night
Interested in restarting regime if possible

Inierested in any type of interventional treatments that may be helpful in
controlling his pain

Interval history

-

Continues 10 do very well
Headache frequency has significamly reduced as is his neck pain
Not currently taking any medications

Very satisfied with outcorne of procedures and trealment
Retumn in 3 months

Current meds

PE

Enalparil
Clarinex
Ibuprofen
Butalbital
Carisocprodol
Lovastatin
Piroxicam
Amilriptyline

No significant objective change in exam

Active problems

Bulging disc C4-5

Cervical radiculopathy

Cervical radiculopathy at C4 lefl secondary to facet hypertrophy
Cervicalgia with LUE radiculopathy

Episodic tension type headache

Migraine headache

Nicotine dependence

Assessment

Bulging disc C4-5

Migraine headaches

Cervicalgia

Cervical radiculopathy

Cervical radiculopathy at C4 iefi
Secondary to facet hypertrophy
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Plan

+ No further recommendations
* Follow up in 3 months

SouthWest Medical Associates
Adam Arita, M.D.

History / Complaints:

43 yo who was evaluated by Douglas Young for his left sided neck and upper back pain
Insidiously worsening neck and hand pain over lasi year
H/o recutrent chronic migraine headaches
Approximately 1 yr ago involved in MVA
Whiplash type injury from MVA
Since then noticed increasing frequency of migraine and increasing pain over lefi
lrapezial area
Denies specific lefl upper extremity symptoms.
Very active male and does not want to be on pain medications during day.
o Has laken T#3 & Lortab in past
o He does nol continue to take because of how makes him feel during the day.
o Topamax in past for migraines but did not work
o

Elavil in past which did reduce frequency of migraines and helped him slecp;
he would like to restan.

Today with exacerbation of left trapezial pain
Had transforaminal epidural with limited benefit
© Had reduction in frequency of HA but, pain over C4 on left continued to worsen
with more frequent exacerbations
Discussed Lefl C4 SNRB as a diagnostic test and he would like 1o try.

o If this works we can iry pulsed RF modulation of C4 nerve vs Surgical
intervention '

o Will do procedure in 2 weeks.

Impression:

2

3

4

5,
6
M

Bulging Disc C4-3
Cervical radiculopathy Lefi C4; sccondary to [acet hypertrophy
. Cervicalgia with left upper extremity radiculopathy
. Episodic Tension HA
Migraine
Nicotine dependance
edications:

Enalapril
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« Clarinex
» Tbuprofen PRN
* Bulalbilal APAP-Caf PRN
» (Carisoprodol PRN
s [ ovastatin
» Piroxicam
»  Amilryptyline
Physical Exam

¢ No significant changes in exam
Assessment / Plan
1. Bulging Disc C4-5
2. Cervicalgia with LUE radiculapathy
3. Cervical Radiculopathy at C4 Left
4. SNRB a1t C4

18/03/06 Las Vegas Surgery Center
Surgery Cenler Procedure Noted
Active Problems

» Bulging Disc C4-5
Cervical radiculopathy

Episodic Tension type HA
Migraine
Myalgia and myositis

* Nicotine dependence
Medicalions:

» Enalapril

» Lovestatin
Surgeon; Adam Arita, M.D.
Procedure:

1. Left C4 Selective Nerve Root Block {SNRB)

10/11/06 SouthWest Medical Associates
History / Complaints
» Lefl C4 radiculopathy

» Mpyofascial pain of Left trapezius and neck

» Pain7-8/10

SANTA BARBARA & SANIACRLT

LCLA Comprechensive Spane Conter
UCLA Schoal of Medicine
1250 16™ Srerl. Suitc 745
Sama Monka, CA 9040

OFFIC E: 510.312.34
FAX:)10.319 3055

Cervical Radiculopathy al Lefi C4 nerve Root; secondary lo facet hypertrop hy
Cervicalgia with Left upper extremity Radiculopathy
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o Sip Left SNRM at C4 and had 50-73% relief

¢ Discussed RF 1o Lefl C4

Assessment / Plan:

Lh L et RO e

Lefi C4 Radiculopathy with + response 10 SNRB (>50% relief for 5 hrs)
Myofascial pain lef trapezius

Pulsed RF of cervical Lefi C4

Tria) of cymbalia for neuropathic pain

Baclofen for spasm of neck

1 1/0B/D6 SouthWest Medical Associates

History / Complaints:
+ Pain 7-8/10
» Positive response to L C4 SNRB {60-80% relief for 3 hrs)
¢ Patient has not ined Cymballa yet
[ ]

Awaiting Pulsed RF to Lefl C4

Alternative to procedure is surgery; doing nothing or medications like cymba ita, iyrica,
baclofen and opiates

He decided to try RF firsi

Medications:

* Enalapri! Maleat

+ Clarinex

s Jbhuprofen PRN

» Butalbital APAP-Cal PRN
» Carisoprodol PRN

s  Lovastatin

s Piroxicam

*  Amitryptyline

Active Problems

* Bulging Disc C4-5

¢ (Cervical radiculopathy

» Cervical Radiculopathy at Left C4 nerve Rool; secondary ta facet hyperuophy
» Cervicalgia with Lefl upper extremity Radiculopathy

» Episodic Tension type HA

» Migraine

= Nicotine dependance

Assessmem / Plan

Left C4 radiculopathy
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2. Schedule Lefl C4 pulsed RF
3. Cymbalta

11/18/06 Las Vegas Surgery Center
Surgery Center Procedure Noted
Active Problems

* Bulging Disc C4.5
¢ Cervical radiculopathy

UCLA Comprehensive Spine Center
UCLA School of Medicine

1250 16™ Siecr Sune 748

Sanp Monica, CA 9041

OFFICE 310.319 3133
FAX. 310 319 5053

* Cervical Radiculopathy at Lefi C4 nerve Root; secondary to facet hypertrophy

¢ Ccrvicalgia with Lefi upper extremity Radiculopathy
Episodic Tension rype HA
Migraine
Myalgia and myositis
» Nicotine dependence
Medications:
¢ Enalapril
» lovestatin
Surgeon: Adam Arita, M.D.
Procedure:
I. Lefl C4 SNRB with Pulsed RF
2. Also injected 1 m of lidocaine 2% and 1 ml of Celestone
Pain level Afier Procedure = 2; able 1o move neck

1/10/07 SouthWest Medical Associales
History / Complaints:
s Pain 7-8/10 on average
* lIntermittent and not constant

» Patent believes that Pulsed RF Left C4 did help and continues to be of benefu

» No improvement after | month of cymbalta

¢ Cervical ROM is full with no pain
* Axial load with NO pain
e Cervical motor intact
» DTRs intact
* Grip intact
* Sensory inlact
Assessment / Plan:
I. Cervical radiculopathy, Left C4 improved after pulsed RF
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2. Fiu 3 months

3/22/07 SouthWest Medica) Associates
Adam Arita, M.D,
Hislory / Complaints:

e 7-8/10 Left Neck and Shoulder pain
» S/p Left C4 SNRB with Pulsed RF 2-3 months ago

EANTA BAHBARA « 5ANT CRLIZ

UCL A Comprehensive Spime Cenvn
LUCL A School of Medicine
1250 16™ Sneet, Surie 743
Santa Moruca, A 90407

OFFICE: 110.319 3314
FAX 110.319.4055

¢ Patient wants to repeat procedure and if not effective will consider surgery.

Problem List:
1. Bulging Disc C4-5

Cervical Radiculopathy @ C4 Lefl secondary to facet hypertrophy

2

3. Cervicalgia with LUE radiculopathy
4. Episodic Tension HA

5. Migraine

6. Nicoline dependance

M

edications:

* Enalapril Maleat
s  (larinex
* lbuprofen PRN
* Butalbital APAP-Caf PRN
¢ Carisoprodol PRN
» Lovastatin
+ Piroxicam
*  Amitryptyline

Assessment:
1. Cervical Radiclupathy Left C4

Plan:
I. Cervical SNR Injection with Pulsed RF at Lefi C4
2. Opana ER
3. Lyrica
4. F/U | month

3/27:407 SouthWest Medical Asscciates

Surgery Center Procedure Noted

Aclive Problems
* Bulging Disc C4-5
» Cervical radiculopathy
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SANTA DARBAR S v SANTACRLZ

LCLA Comprehensave Spine Center
UCL A School of Medicine

1250 16™ Smrect, Suile 743

Santa Monica. CA 90404

OFFIC E: 110319 3334
FAX:310.319 5053

Cervical Radiculopathy at Left C4 nerve Root; secondary 10 facet hypertrophy

Cervicalgia with Lefl upper exiremily Radiculopathy

Episodic Tension type HA
Migraine :
Myalgia and myositis
Nicotine dependence
Medications:

Enalapril

Lovestatin

Adam Arita, M.D.

3. Lleft C4 SNRB with Pulsed RF (42}
Pain leve) Before Procedure = 7
Pain level Afler Procedure = 3

4/09/07

SouthWesl Medical Associales

History / Complaints;

Pam improved over left shoulder and trap area
Pain is 3/10

Today with discrete pain around Left medial scapular and paravericbral area as well as
(2 paravertebral area; These are Irigger points
Is taking Lyrica

He is not sure how much relief is from Lyrica and how much from Pulsed R F.
Plan:
Trigger point injections loday

2. Conlinue Lyrica and MSC 15mg TID
3. RTC 2 months

6/04/Q7

SouthWesl Medical Associates

History / Complaints
Patienl stopped morphine and Lyrica 2 weeks ago due to lack off effect and side

6/12/07

effects
Pain 810
Prefers to repeat SNRB C4 with pulsed RF

SouthWest Medical Associales
Surgery Cenler Procedure Noted
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Aclive Problems
* Bulging Disc C4-5
» Cervical radiculopathy
+ Cervical Radiculopathy at Lefi C4 nerve Root; secondary 1o facel hypertrop hy
¢ Cervicalgia with Lefl upper extremity Radiculopathy
s Episodic Tension type HA
s Migraine
¢+ Myazlgia and myositis
» Nicotinc dependence
Medications:
* Enalapril
¢+  Mevacor
Surgeon: Adam Arita, M.D.
Procedure:
i. Left C4 SNRB with Pulsed RF (#3)
Pain level Before Procedure = 7-8 ; Neck / Left Shoulder
Pain Level Afer Procedure= 20-30% improvement

6/18/07 SouthWest Medical Associales
History / Complaints
» Pain 4-5/10 left neck and shoulder
* Requests trigger point injection
» Palient also wants surgical opinion and will contact Dr. McNulty

9/24/07 Steinberg Diagnostic
MRI Cervical Spine
Impression:
1. Negative MRI]
2. No hermation

10/05/07 SouthWest Medical Associates
Adult Medicine Progress Note
Complaints / History
* Pre-OpEval
s Shoulder & Neck pain
+ H/o cervical degenerative disc disease with radiculopathy
» Is being scheduled for hemilaminectomy and foraminotomy
Objective
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+ Exam was performed and all was novmal
Asscssment / Plan:

. Hislory of Migraine HA

2. Cervical Radiculopathy

3. (C3-4, C4-5 surgery pending by Dr. McNulty

4. Pre-op labs ordered

11/13/07 Nevada Orthopedic and Spine
Patrick McNulty, M.D.
Complaints;
» Persistent Lefl sided Neck pain
MRI of Cervical Spine
1. Cemral disc herniation C4-5
2, Foraminal narrowing Lefl C3-4
Recommendations:
e (C3-4, C4-5 iransforaminal epidural

11716407 University Medica] Centey
Procedure note
Surgeon: Patrick McNulty, M.D.
Indications:
s Occasional Left Arm parasthesias
¢ Lef sided Neck Pain
s Occipital pain
Pre-Operative Diagnoses
» Degenerative C3-4, C4-5
Post-Operative Diagnoses
e Degenerative C3-4, C4-5
o Lefi sided only
Procedure:
v Left C3-4, C4-5 transforaminal epidural injection
Oulcome

LCLA

SANTABARBARA « RANIATRUT

UCLA Comprehensive §pone Cente
LCLA Schaol of Medicme

1250 16" Sirect, Sune 745

Sanz Monca, €A 96404

OFFICE. 210 319 1334
FAX: 30 3195088

» 80% improvement in recover room from anesthetic phase of injection

12/06/07 Nevada Orthopedic and Spine
Pairick McNulty, M.D,
Complaints / History
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UCL A School of Medicine
1250 16™ Smeey, Suite 735
Santa Monica, CA 90404

OFFIC E: 110319333

FAX 310.019.5053

» Significant pain relief from L C3-4, C4-5 transforaminal epidural which esse ntially
confirms 2 levels as pain generators

Plan:

1. Anterior Cervical Reconstruction; 2 level arthrodesis C3-C5, 3 level pantial

corpectomy, anterio? instrumentation C3-CS5, Placement of biomechanical struciura!
device x 2 and spinal cord moniloring.

03/28/08

Nevada Spine Clinic

Dr. Jaswinder Grover
Consultation
Chief complaint

Neck pain
Lefl parascapular pain
Lower back discomfort

44 year old right hand dominant male
Restrained driver of automobile

Involved in rear end type collision 2-3 years ago
Hit the back of his head on metal cage of vehicle

Has been suffering since then pain in back of head, left parascapular and
interscapular areas

Occasionally radiating into LUE

Has been treated since that time through variety of modalities
Under care of Dr. McNuity who recommended surgical treatment
Reports ongoing symptomatology a1 this time up 10 10/10
Essentially 3/10 on ongoing basis

Aching, penetrailng, occasionally unbearable sympiomaloiogy

HTN

~Hypercholesterolemia

None significant

Social History

Married

¥ PPD x 20 years

Does not drink

Owmer and manager of cleaning company

* Failed reasonable conservative care with disc herniation and foraminal narro wing
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Tenderness to left parascapular area
Some discomfort with left cervical rotation as compared to right

Ambulaies independently
Stance and swing phase duration are equal
No evidence of gross spinal deformity

Erect posture with no significant kyphoscoliosis noted in erect or forward flexed
Adams position

Does not demonstrate focal myotomal or dermatomal deficits

Neurological

Maotor UE 35 bilaterally
Motor LE 5 bilaterally
Reflex 2+ bilaterally
No clonus bilaterally

Nerve root tension signs

Axial compression positive for lefl parascapular 2nd suboceipital pain
Spurling sign positive on lefi and negative on right

Radiographs and 1estling

MRI scan of cervical spine

No significant cervical disc herniation

Some facet ropism in proximal segments C3-4, C4-5
Marginal quality study

Impression

Persistent neck, left parascapular, lefi UE symptomatology in pt
Has had ongoeing symptoms for past 2-3 years

Has been recommended in past for anterior cervical fusion C3-5 by Dr. McNulty
based on injection therapy

Recommendations

04/15/08

Updated MR1 cervical spine

Electrodiagnostic studies of UE

C3-4, C4-5 selective nerve rool block on left side and possible facel blecks on
therapeutic and diagnostic basis

May consider CT of cervical spine to betier understand facet anatomy

Nevada Spine Clinic

Dr. Jorg Rosler
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Consuliation
Chicf complaint

s Neck pain radiating imo LUE
HP1

¢ 44 year old male

s MVA 2-3 years ago

» Restrained driver

* Involved in rear end collision

» Hit back of head on metal cage on vehicle upon impact

* Has been suffering from neck pain , interscapular pain, left parascapular pain that is
radiating his LUE as well as pain in occiput

¢ Undergone physical modalities, injection therapy

¢ Seen Dr. McNulty who recommended surgical intervention

* Ongoing, constant, localized, aching symptoms

»  Average 6-7/10

+ Denies any loss of bowet or bladder function

PMH

» HTN

* Hypercholesterolemia
PSH

* Not significant
Medications

» Enalapril

¢ Lovastatin
Sacial history
= Married
« Y% PPD
* Does not drink alcohol
¢ Runs own clzaning company
Family history
» Noncontributory
PE
General
» Apparent discomfort
Neuro
o N 2-12 grossly intact
+ | oss of cervical lordotic curvature
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» Pain to palpation parispinous area as well as interscapular and lefi parascapular area
»  Sepsation grossly iack
e No evidence of long tract signs

* Ambulates independently
o Siance and swing phase durations are equal
» No cvidence of gross spinal deformity
» Has erect posture with no significant kyphoscoliosis noted in erect or forward
flexed adams position
Neurological
s  Motor UE 5/5 bilaterally
* Motor LE 5/5 bilaterally
s No focal sensory deficits appreciated
» Reflex 2+ bilateral bicep, triceps, brachioradialis
» |+ knee jerk and ankle jerk bilateral
* Clonus nepative bilaterally
Nerve root tension signs
s Axial compression positive
¢ Spurling sign positive 1o lefl
Radiographs
* MRI scan cervical spine
* Some possible facet iropism in proximal segments at C3-4 and C4-5
Impression

s Persistent neck pain and interscapular pain with occasional LUE radiculopathy sip
MVA

Recommendations
¢ Lefl sided C4, C5 selective nerve root blocks

04/30/08 Nevada Spine Clinic MRI
Radiology Report
Dr. Patrick Boland
MRI cervica) spine without contrast
Findings
» Height C2-3 disc space is preserved
e Signal intensity is slightly decreased suggesting desiccation
o Subtle focus increased signal intensity seen within peripheral margins o f annulus 1o
left of midline on inversion recovery sequence
» (Consistent with subtle annular tear
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LICLA Comptcher sive Spine Cemer
LCL A S«haot of Medione

1250 6™ Suerr, Suite M5

Sonw Monica. CA 90404

OFFUCE. 210.313.3304
FAX: 110 31195055

Left paramedian protrusion identified measuring 6cmm extending into canal 2mm
Effaces portions of epidural fat

Does not appear to cause significan! impression on ventral aspect of thecal sac
Thecal sac measures | 6mm

Foramina preserved

Height C3-4 disc space preserved

Signal intensity decreased suggesting desicealion

Central disc protrusion identificd measuring 8 mm extending inio canal 3mm
Midsagittal dimension theeal sac measures 10mm

Foramina preserved

Desiccation and 1-2 mm of annular bulging is seen at C5-6 level

Midsagittal dimension of thecal sac measures 10mm

Foramina are preserved

Height of C6-7 disc space preserved

Mild desiccation may be presem

No evidence of dorsal disc pathology, spinal canal or foraminal narrowing
C7-T! level appeared normal

Impression

05/10/08

Annular tear with lefi paramedian protrusion a1 C2-3 level
Central annular bulging at C3-4 level
Central prolrusion at C4-5 level

Center for Spine & Special Surgery

Operative Report
Preoperative diagnosis

» Persistent neck pain
» Interscapular pain
s Occasional left upper extremity radiculopathy status post MVA

Postoperalive diagnosis

Unchanged

Preoperative pain score

6/10

Postoperative pain score

1/10

Procedures

Lefl sided C4 and left sided C5 selective nerve root block
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* Fluoroscopy
* ¢pidurogram

Physical Examination:

Generak: The patient is awake, alert, oriented. The patient has intact recent and remote memory and is

ariented to time, placc and person. The patient has normal mood and affect. The patient is without any
distress and has reasonably normal stature.

Skin examination reveals normal inspection of the head and neck. Normal inspection and palpation of the
trunk as well as upper and lower extremities bilaterally.

Musculoskeietal examination: The patient has normal gail with normal 1oe-10-toe gait, and reasonably
steady heel-lo-heel gait. The patient docs notl have any sacroiliac joint pain 1o palpation. There are
negative Patrick signs bilaterally and a normal stable lumbar spine without any pelvic diathesis.

Lumbar spine: The patient has anterior flexion of 60 degrees, extension of 5 degrees with no back pain
with full extension. The patient has latera) llexion 15 degrees to the left and right without disco mfon at

the extremes of motion. There is no paraspinal tenderness 1o palpation in the paraspinal muscles in the
lower spinal area.

Cervical spine: He has good range of motion in the cervical spine. He reports having some minor

tenderness al the base of his neck on palpation. He also complains of tenderness with a Spurlings, which
is 10 his lefi side and radiates to his left shouider.

Neurovascular examination: Lower extremities demonstraies 5/5 motor strength in the bilaleral lower
extremities. Sensation is intact to light 1ouch and pinprick throughout the bilatera! lower extremnities. Deep
tendon reflexes are 2 plus and symmetrical in the lower extremities. There is a negative Babinski test in
the lower extremities. Toes are down going. There is no evidence of clonus.

Upper extremities demonstrates 5/5 motor sirength in the bilateral upper extremiies. Sensation 15 itaci lo
light louch and pinprick throughout the bilateral upper extremities. Deep tendon reflexes are 2 plus and
symmetrical in the upper extremities without a Hoffmann's reflex.

Left Shoulder: He has some mild tenderness 10 palpation. His left shoulder is positive to Hawkins and
Neer’s in supraspinatus iesting.
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All of my opinions below are based on my iraining, clinical teaching practice and the medical literature. 1
am curtently the director for the UCLA Comprehensive Spine Center and Chief of the Onthopaedic Spine
Service at the UCLA Medical Center. My opinions are also based on a recasonable medical probability.

am seeing this patient for evaluation purposes only. There is no doctor-patient relationship and he
understands that is only for an evaluation.

- Mr. Wiiliam Simao was involved in a motor vchicle accident. He reports experiencing neck pain and left
shoulder pain soon after the collision. He was initially evalualed at an urgent care and radiographs did not
demonstrate any acute travmatic changes, but findings consistent with mild chronic degenerative changes.
He may have sustained a soft-1issue whiplash injury 10 his cervical spine and exacerbated his long history
of headaches. Based on the limited medical visits and complaints at those visits, he did not require
specific medical treatment for his spine over the subsequent 7-8 months. According to the medicai
records, it was not until 9 months following the MVA that Mr. Simao began some physica) therapy for his
cervical symptoms. He also began complaining of left sided radicular symptoms a1 about that time. These
were not reporied until January of 2006. Workup following this included an MRI, about one year after the
MV A (3/2006) ,which was again consistent with chronic degenerative changes withoul any sig nificant
nerve compression or traumatic structural changes

He then began a long course over the next 1wo years of conscrvalive trealments for his cervical spine
including injections which gave him some partial temporary relief. An MRI on 9/24/07 was negative for
traumatic injuries and consistent with degenerative changes appropriate for his age. A third MRI (4/30/08)

was done and reporiedly demonstrates some mild disc bulges but again, no significant nerve compression
at these levels.

In summary, it is my opinion that Mr. Simao sustained a sofl tissue “whiplash™ type injury as 2 result of
the MV A of Apri) 2005. This injury did not require any specific treatment until nine months following the
MV A His imaginp studies reveal chronic degenerative changes which most likely pre-existed the MVA,
His current symptoms are consistent with his chronic degenerative changes which appear by report to
have worsened slightly from the MR of the cervical spine in 2006 to the most cirent MR1 of 2008. The
MV A did not result in any acute Iraumatic Siructural injuries, but may have contnbuted to his sympioms
immediately following the MVA. The fact that he is a smoker probably contributes to neck pain and
degeneration. This is consistent with his current symploms which are most probably caused by his pre-
existing degeneration in his neck. As far as apponionment 1 relate the initial trcatment done from the time
of the MV A through 5/26/05 to the MV A. His treatment for his symptoms of neck pain afier this 1
apportion no more than 25% to the MVA of 2005. His initial headaches may have been part of his

whiplash syndrome but his current migraines seem compatible to his pre-MVA headaches which were not
causally relaled to the MVA.
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As far as future care goes, Mr. Simao reports that he was recommended o have cervica) fusion. Under the
circumstances, this is a controversial surgery, with unknown success rates for complete alleviat ion of his
pain. 1 do think the surgery is being recommended for his arthritic changes, which pre-cxisied the MVA.

Sincerely,

7

Z e
Jeffrey C. Wang, MD
Chief, Orthopaedic Spine Service
Professor of Orthopaedic and Neurosurgery
UCLA Comprehensive Spine Center
UCLA School of Medicine
1250 16th St. 7th Floor
Santa Monica, CA 90404
Tel: (310) 319-3334
Fax:(310) 319-5055
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FRIDAY, APRIL 1, 2011 AT 12:58 P.M.

THE CLERK: Please come forward. Court X is in session.
The Honorable Judge Jessie Walsh is presiding.

THE COURT: Good afternoon. Please be seated.

Mr. Wall. |

MR. WALL: We're ready to proceed with our summation of
the damages, Your Honcor.

THE COURT: Very well.

MR. WALL: Judge, you're obviously quite aware of this

cagse and the facts that were presented. We're here to discuss

Mr. Simao's damages, as well as his wife's. Obviously,

damages for his injuries, recovery for his past medical

expenses, the pain and suffering both past, future, as well as

the loss of enjoyment of life, the hedonic damages under Banks

that are allowed and that were testified to by Dr. Smith.
He's also entitled, as is his wife, under Rule 55(b) for a
default prove up to his attorney's fees and the cost of
litigation.

You're aware, certainly, of the injuries that were
suffered in this crash: The left elbow strain documented by
the records of April 15th, 2005, the day of the crash; the
contusion to the back of his head, that oceipital scalp, that
occurred during the crash documented in the record from the
day of the accident; and the tenderness, the palpation of the

occipital scalp, even noted weeks later on May 4th, 2005.
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Included in his head injuries, the exacerbation of
his migraine headaches, which to some extent, preexisted the
accident, he did have the history prior to the accident, but
they were made worse, as you know, by the motor vehicle
collision in this case. The records from May of 2005 show
that he does have a history of migraine headaches; however, to
him, these feel different, which is consigtent, also, with his

testimony on direct. Later, in May of 2005, again, although

‘they note a history of migraine headaches, he experienced a

change in the headache intensity and character after the motor
vehicle accident.

In July of 2006, almost a year-and-a-half after the
accident, it, again, is noted the he has a history of chronic
recurrent migraines, but now with an increased frequency, as
well as a difference in the character of those headaches.

He also had muscle tension headaches after this
accident, different, obviously, from the migraines that he had
suffered from prior to the accident; the pain in the back of
his head and at the top of his neck, noted even in the October
2005 records, both migraine and tension-type headaches.

March of 2006, before his initial evaluation with
Dr. McNulty, a note of episodic tension headaches, as well as
migraine headaches. Again, in May of 2006, October of 2006,
June of 2007, all the way through June of 2010, notes of both

episodic tension-types of headaches, as well as migraines.
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and of course the injury to his neck; the C3-4 and
Cc4-5 disc disruption, requiring an anterior cervical
discetomoy and a two-level fusion at C3-4 and C4-5.

You know, by now, that there was no evidence of any
prior neck pain, none before the accident. All the treating
physicians testified that there weré no -- there were no prior
neck pain documented anywhere. Even both Dr. Fish and Dr.
Wong agree that there was no evidence of neck pain before the
April 15th, 2005 collision. It was their ultimate conclusiocn,
though, at times they tried to indicate that they just weren't
aware and obviously that was one of the Court orders.

His neck injuries were more than just the soft
tissue sprain or strain injury in the accident. Southwest
Medical initially diagnosed him with a cervical strain and the
physicians assistants at Southwest Medical thought that his
neck injury would resolve with time and told him to return in
six months. You know from all the doctors' testimonies that
soft tissue injuries like a cervical sprain or strain
typically resolve in a short period of time. But his neck
injury persisted, as you know. He returned in four-and-a-half
months since the symptoms and pain hadn't gone away.

Dr. Fish's testimony is also consistent with William
sustaining more than just a cervical sprain or straining.

[Video Played in Courtroom]

MR. WALL: Dr. McNulty, Dr. Grover, and Dr. Rosler all
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testified that he sustained a traumatic, internal disc
disruption.

And, of course, after the collision he continued to
complain of neck or occipital pain at the back of his head and
top of his neck. He complained of it immediately after the
collision. It didn't rescolve after a few weeks. And from the
day of the crash forward, he's continued to experience pain in
his neck or his occiput region noted by the records on the day
of the crash: Neck, back, and left shoulder pain. Contusion
of the scalp. Three weeks after the crash: Recurrent
occipital pain. Patient complains of occipital head pain,
again, three weeks after the crash, tenderness to palpation
over the occipital scalp.

Five-and-a~half months after the crash, a check up
for his neck and shoulder pain and headaches. Occasionally
they start as tightness and pain in his shoulder, which then
radiates up into his neck.

Six months after the crash, they're still taking x-
rays of his neck and left shoulder because of a history of
migraine tension-type headaches and neck pain. They did six
different views of the cervical gpine in October of 2005
because of continuous neck pain eight months after the crash;
refer to physical therapy because of continuocus neck and
shoulder pain as a result of the accident.

Nine months after the crash, an injury to his neck
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and upper trapezius region as a result of the motor vehicle
accident, pain in the back of his neck and his upper
trapezius.

Eleven months after the crash, no described as
chronic neck pain because it's been there for eleven months.

Twelve months and three days after the crash, his
initial evaluation with Dr. McNulty, the patient has a primary
issue of axial cervical pain, again, since the date of the
accident. You know, by now, that he's had 14 separate
invasive surgical procedures from the transforaminal steroid
injections to the selective nerve root blocks to the pulsed
radio frequency that Dr. Arita performed, tc the nerve rcoot
blocks, discography in August of 2008, more injectiong, even
by Dr. McNulty, ultimately the surgery in March of 2009 to
fuse his vertebrae together and remove two discs, and
continued injections in 2010 when the pain came back. You
know that Dr. McNulty performed a two-level cervical fusion.
He's the only physician in this case that actually observed
the injured discs at the time of surgery; not Dr. Fish and not
Dr. Wong.

You know from the x-rays that he still has that
plate in his neck with six screws holding it to the vertebrae.
He's obviously continued to complain of pain in his neck, or
occipital region, since the crash. Even though it's not --

sometimes it's not specifically in the Southwest Medical

AVTranz

- E-Reporting and E-Transcription -
Phoenix (602) 263-0885 s Tucson (520) 403-8024
Denver {303) 634-2295

002911

002911



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

7

002912

records, it is clear that he continued to have symptoms. Some
of the records do not state neck pain, something that's been
brought up by Mr. Rogers. In the records, however, they
continue to provide treatment for his neck injury. the
medications that they give him; Flexeril, Soma, Ibuprofen are
all to treat musculoskeletal injuries, the cervical sprain or
strain that they say they first treated, not his migraines.
They did x-rays, obviougly, not of his cervical
spine during that period, where the defense claimed Mr. Simao
wagn't complaining of neck pain. And Dr. Grover's testimony
on cross-examination, perhaps better than any testimony in the
whole case, confirms that William continued to have neck
symptoms and how that is medically an appropriate conclusion.

[Video Played in Courtrooﬁ]

MR. WALL: Dxr. Grover outlines it better than I could and
in contrast to what the defense presented to this jury.
Doctors McNulty, Rosler, Grover, and Arita each testified that
the cost of the medical treatment they provided was reasonable
and customary. There is no evidence that refutes the medical
expenses in the fact that they were reasonable and customary.
In fact, before trial, the defense even stipulated that the
past medical expenses were reasonable and customary, they
challenged causation. The amount on Exhibit 1 was agreed,
$194,380.96 in past medical specials for Mr. Simao.

Doctors McNulty, Rosler, Grover, and Arita, all of
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the treating physicians who testified in this case, each said
that the medical treatment they provided was necessary and
causally related to the motor vehicle collision on April 15th,
2005.

So when the judgment that this Court ultimately
enters, it would be our request that past medically and
related expenses in the amount $194,380.96 be awarded.

What the Court must deal with next is the issue of
pain and suffering. The sixth year anniversary of this crash
is two weeks from now; six years of past pain and suffering.
We allocated approximately fifteen cents per minute, which
comes out to about $9 an hour if it was a job. And, of
course, the Court, how it instructs juries on pain and
suffering, would take into consideration, certainly how bad
the pain was, whether it was just an annoyance, whether it's
all encompassing. You know that Mr. Simac's pain threshold,
at times, was ten-out-of-ten, often seven or eight-ocut-of-ten,
as described by the doctors. You heard from him and his wife
that it changed both of their lives.

I would ask the Court to, not only factor in that,
but also the pain of surgery, the pain of the recovery, and
event eh ten-cut-of-ten that they create during the
discography. You also should consider, of course, how long
the pain lasts: 1Ig it fleeting; is it for an hour; is if for

a month; or even just a year? The evidence here is, that it
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will last for the rest of his life, significantly every day,
since the motor vehicle accident.

For past pain and suffering, we would ask the Court
to award an amount of $473,040.

The Court must also take into consideration the fact
that this pain has not gone away and will not go away.

The issue of future pain and suffering is before the
Court and, of course, Bill is expected to live until age 78,
based on the statistical averages. That's 31 more years based
on the government's statistics, the life expectancy table, for
which the Court took judicial notice; 31 more years of the
pain.

We would ask the Court, congervatively, to consider
seven cents per minute for that pain. That comes out to an
amount of $1,140,552 in future pain and suffering over the
next 31 years.

We would ask the Court to, also, consider the issue
of loss of enjoyment of life, the hedonic damages accepted by
the Nevada Supreme Court in Banks versus Sunrise Hospital, as
testified to by Dr. Smith. He discussed a range of values for
the loss of enjoyment of life. He said, well, if there's one
number -- and this was Exhibit 68 -- if he's lost thirty
percent of his lost -- of his enjoyment of 1life, there's one
number; if he's lost fifteen percent, here's another number.

We would ask the Court to split the difference to
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award at the middle wvalue, which is $205,169.

You heard from him and from his wifé how this injury
has affected him, and how the pain has affected him, how it
has indirectly affected her, and how it has affected their
relationgship. 2And so a median range, I would submit to the
Court, is consgexrvative and reasonable.

And then of course, there ig Cheryl Simao's claim;
her claim for loss of consortium; her loss of society and
relationship with her husband based on the pain and the
injuries from the accident. Of course, in this default prove
up, she's also entitled to attorney's fees and costs under
55(b) and the case law that supports that.

Exhibit €8 ig from Dr. Stan Smith's testimony, based
on his calculations, and he used the conservative number of
fifteen percent for her of the loss of society on
relationship. And we would ask the Court to award that:
$681,286 in the category of Cheryl Simao's loss of consortia.

What is left, then, is the issue of this prove up of
attorney's fees. As the Court is aware, whether to award
attorney's feeg is left to the sound discretion of the Court
under Laforge, under the Uniroval case. Here the contingency
fee agreement that the plaintiff signed with their counsel is
forty percent of the amounts recovered, which is standard.

And that obviously recognizes the validity of contingent fee

agreements in such cases. Disgtrict courts within this
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building, including the Court, I believe have awarded
attorney's fees based on a contingent fee amount.

Ultimately, the method upon which attorney's fees
are determined ig left to the sound discretion of the Court
and it is certainly within your discretion to not be limited
to one specific approach, but rather to award the fees based
upon the contingent fee agreement.

There is, of course, a long line of precedent
establishing an award of attorney's fees at the time of a
default judgment, most recently the Goodyear Tire case, going
back almost 50 years to the Bromberg case. And the Court is
obviously on solid ground.in awarding attorney's fees and the
costs at the time of a default judgment.

The total damages that we've outlined so far, for
the Court, are $3,394,427.96, that's merely adding up the
numbers that we had suggested to the Court in closed judgment
thus far. The forty percent attorney's fees based on the
contingent fee agreement, in doing the math, would be
$1,357,771.18. We would ask that that be awarded. That takes
into account both Bill and Cheryl Simao combined.

There is also an entitlement to the costs that have
been incurred in the case. We are still, frankly, Judge,
accruing those and adding them together. We will provide the
Court, pursuant to the local rule, with a memorandum of costs

within seven days, and we would include that in a proposed
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judgment .

The total amount ultimately to be awarded, based on
our requests on all of the foregoing, is $4,752,199.14 plus
costs to be determined. We would submit it to the court.

THE COURT: Thank you, Mr. Wall.

Okay. Mr. Rogers.

MR. ROGERS: Thank you, Your Honor.

With that said, Your Honox, this is our truncated
closing. I'm going to quote only the plaintiff's medical
providers, nothing at all, then, from the defense experts.
Each one of the plaintiff's own medical providers have
testified, with regard to past specials, the conditions with
which they diagnosed the plaintiff can be caused with or

without trauma; that none of the extensive diagnostic tests

done in this case ever imaged or evidenced a traumatic injury.

The only condition observed in the cervical spine was a
preexisting condition, the C4 facet hypertrophy.

Each one of the providers testified that their
causation opinion is based on patient history and nothing
more. They've each admitted, on the stand, that there is no
scientific or medical peer-review sgtudy to verify the
reliability of determining cause, based on patient history.
They've also testified that the likelihood that this accident
caused injury is diminished if the plaintiff did not have

ongoing neck symptoms during his many gaps in treatment
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immediately following the accident.

The plaintiff claims that the PAs, the mid-level
providers as they've characterized them, somehow misged these
neck complaints; however, the deposition transcript that the
parties agreed to read into evidence, because this PA was
unavailable and out of the country, establishes that the PAs
always do report complaints. There's no evidence that any PA
missed a complaint here. The plaintiff suggests that he
continued complaining of medical -- or pardon me -- of neck
pain, but none of the medical records verify that.

The surgery that was ultimately performed,
tellingly, has an eighty-five to ninety percent success rate,
an overwhelming majority of success, unless there was no
injury to the discs which were fused. And, in this case, the
plaintiff claims that he has ongoing symptoms. That surgery
was not a success, we get back to the original question: Was
injury caused to the cervical spinal, particularly level C3-4
and C4-5, as a result of this accident. None of the medical
evidence provided, establishes that it did.

Dr. BArita testified that, in his opinion, the
plaintiff's complaints were inconsistent with the physical
findings and that he had concerns that there were non-
physiologic basis for his complaints.

In short, just from the plaintiff's medical

providers' own testimony, it appears that this accident
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probably caused only one condition, and that was an
aggravation of his preexisting headaches. He complained of
occipital headaches afterwards and migraines before; however,
as Dr. Arita testified, the occipital headaches were relieved
by the time the plaintiff presented to him, which was roughly
a year to a year-and-a-half after the accident.

The accident may have, also, potentially caused a
neck sprain, although, Dr. McNulty testified that that
diagnosis is a more ox less a diagnosis of exclusion. 1It's a
word used interchangeably with pain. If he presented with
neck pain on the date of the incident, Dr. McNulty that there
was no diagnosis of it. What the diagnostic evidence
establishes is that, there wag no injury requiring surgery.

Next, it appears, from the specials, that the
plaintiff has abandoned his claim for future specials. That
would include the spinal cord stimulator, which was an issue
of great debate here in court, as well as the adjacent-level
fusion, which was also disputed. So we will pass on arguing
on those pointa.

Now, if what we have, then, is a claim for past
medical specials, no future treatment, that brings us to, what
would generally be the general damages discussion, but now is
tied into Mr. Smith's hedonic damages testimony. Hedonic
damages are not a separate category from general damages. Mr.

Smith testified that, in his opinion, there are benchmarks to
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1 be employed. He testified that he incorporated the
2 plaintiff's claim for future specials into these -- into this
3 analysis and that the jury could consider it; however, he also
4 testified that he has no basis, factual or gtatistical or any
5 other basis within his expertise, that would establish that
6 there's a fifteen percent or a thirty percent loss. That
7 these numbers are simply benchmarks.
8 The evidence establishes that he relies on

9 psychologists to help establish these benchmarks; what is the

10 loss, in other words, of enjoyment. That's something that a
11 psychologist will supply. He doesn't have a vocatiocnal
E% 12 rehabilitation specialist to gquantify a given loss. He simply
] 13 supplies these numbers.
14 The plaintiff suggests that the Court should split
15 the difference between fifteen and thirty percent. The
16 defense submits that the evidence, particularly if the futures
17 are being waived, would not amount anywhere near fifteen
18 percent.,
15 Remember, when the plaintiff took the stand and

20 testified, he said that there's nothing he can't do anymore,
21 he continues doing everything he did before, with one
22 exception and that's ride motorcycles. That's the only thing

23 that he's given up.

24 Mr. Smith repeatedly referred to hobbies or
25 activities that give fulfillment to one's life as the measure
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14 surgery which failed, but nothing that comes close to the
15 number that they've asked the Court for. 1In this case, I

16 | < believe it was $680,000,

16
1 of a loss. 1In this case, we have only the example of
2 motorcycle riding.
3 Next in the loss of society, Mr. Smith extrapolates 1
4 a loss of enjoyment from a death to arrive at a hedonic
5 damages number. He, then, extrapolates again to extend that ‘
6 number to a third party, the spouse. This has a questionable 1
7 undertaking. We understand that the Court is already
8 recognized the authority that permits hedonic damages, but
9 taking this number and extending it to loss of consortium is a
10 different matter. Both plaintiffs have testified that they i
i1 have not undergone any counseling or treatment of any kind for 1
$ 12 loss of consortium or problems within the relationship. They §
i3 have testified that there have been problems occasioned by the §

17 Now, that brings us to fees. This is something that

i8 ig generally taken up in a separate hearing, this did come as

19 a surprise. I spoke with plaintiff's counsel earlier today,

20 there was no mention of it. It was our understanding that

21 there would be no power point today, that this would ke a

22 truncated, an abbreviated close, and the defense would ask for
23 a separate hearing on the motion for fees and costs. I guess
24 costs will be brought separately.

25 One of the authorities that the plaintiffs cited in
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their request for fees was Goodvear, a case in which no fees
were awarded.

In conclusion, nothing short of proof establishing
that this car accident cauged the injuries alleged would
support an award of -- or a finding of probability that this
accident resulted in this surgery that the plaintiff
underwent. As I've outlined, none of the evidence establishes
a condition at the levels that were fused.

The plaintiff has not met his burden of proof. Mrs.
Rish asks that you return a verdict finding that she is not
responsible for the neck treatment that followed this accident
and to the extent that gshe might be -- it would be limited to
the sprain, with which the plaintiff was diagnosed on the date
of the incident and of which he did not complain for the
following six wmonths.

The specials that would be compensable under that
analysis would approximate $16,000, the general damages should
be an award commensurate with that.

And with that, Your Honor, we will leave it to your
discretion.

THE COURT: Thank you, Mr. Rogers.
MR. ROGERS: Thank you.

MR. WALL: May I respond --

THE COURT: Mr. Wall.

MR. WALL: -~ briefly, Your Homnor.
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THE COURT: Yes.

MR. WALL: First of all, with respect to this truncated
closing, just a reminder of where we are procedurally. This
is a prove up under N.R.C.P 55, there's basically a defacto
default in place based on the Court striking the defendant's
answer. You've heard from the defense, based on a very
limited right under Hamlet to be heard before the Court assess
damage, but this is not the same as a closing argument. Rule
55(b} sub (2} says that, in determining damages in such cases
when there's a default, and I quote, "If, in orxrder to enable

the Court to enter judgment or to carry it into effect, it is

necessary to take an account, or to determine the amount of
damages, or to establish the txruth of any averment by
evidence, the Court may conduct such hearings or orders such
reference as it deems necessary and proper." And that's
essentially what today is.

Now, I feel compelled to respond to this soxrt of
repetitious claim of surprise by Mr. Rogers. He did call me
at 11:30 thies morning and he asked me, do you understand that
I get to still address the Court about whether the accident
caused the damages. That was the subject of the conversation.
I told him, yeah, I think you can under Hamlet, based on that
limited exception that we didn't oppose, but that I'm going to
go for about 20 or 25 minutes on what the damages ought to be;

that my understanding is, that you would, then, get 10 or 15
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minutes and I would get a brief rebuttal. There wasn't any
question to me about what we were going to ask for, including
pain and suffering, including hedonic damages, and including
attorney's fees.

I keep hearing this causation argument as the Court
has. Obviously, yvou heard from Dr. McNulty, Dr. Rosler, Dr.
Arita, Dr. Grover; they say that the conditions are caused
without trauma, but the treating physicians render their
opinions based, not only on the history, the diagnostic test,
the medical records, not just the history.

You saw Dr. Grover's testimony about what the
condition would be and how we diagnose it based on the fact
that there were a -- there was a continuing complaint of neck
pain from Mr. Simao.

This gap in treatment that they've talked about,
even Dr., Wong, the defense expert, said that if the pain
persisted and there wasn't a gap in pain, then his opinion on
causation would be different.

[Video Played in Courtroom]

MR. WALL: What evidence is there, or was there, or could
there have been to show that this gap in treatment is the same
as a gap in the pain? There was none, Your Honor, and there
wouldn't have been any 1f this trial had proceeded to its
conclusion. A gap in treatment isn't the same as a gap in

pain. He had pain throughout. He was told at the end May of
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2005, based on the tests they did initially, it'll resolve on
its own, go home, and come back and see us in six months.

You know that none of the tests that they did,
before that period of time, would have diagnosed the actual
injury that he suffered. You heard that he's a -- I think Dr.
McNulty said, he's a man's man, Mr. Simao. He believes the
physicians' assistants when they tell him that it'll go away
on its own. And this claim that the first five weeks doesn't
show that he suffered a neck injury is belied by all the
medical records that we showed the first time I was before
you.

They continued to claim that there isn't any
evidence to support the treatment that he had. First of all,
there is no evidence to support, including from Dr. Fish and
Dr. Wong, that there was any intervening event during this
supposed gap that would have caused his pain. They continued
to pursue this theory that he wasn't injured; that if he
suffered an injury, it was a soft tissue injury only and
resolved by May 26th despite all of the occipital complaints,
all of the ongoing systems -- symptoms.

For this to even be remotely true, it would mean
that he had no neck pain before the accident; suffered a neck
injury at the time of the accident; they treated it for five
weeks, had occipital complaints during that time, had never

had them before; it magically goes away; and the exact same
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pain reappears in September or so of 2005 without any
intervening event, in the exact same spot as the pain after
the motor vehicle accident with most, if not all, of the same
symptoms resulting in the following five years of treatment.
Obviously, there's zero evidence of that particular scenario.

And they persist in this theory that he was treated
unnecessarily and that all of his treatment beyond May 26th,
2005 is unnecessary; that the discs that were removed weren't
damaged. I just have to ask the Court to think with what this
means. This means that all of the doctors, all of the board
certified, fellowship trained surgeons, pain management
doctors, neurologists, RNs, PAg, nurse's assistants, Mr. Simao
apparently fooled them all. He pretended he had an injury.
There was apparently mno injury. His discs were removed even
though he wasn't injured. He fooled the MRI machine, the CT
after the discography, the injection needles, the fluoroscopy
images. He had 14, apparently, false positives in all of his
surgical procedures. He fooled the surgeons who recommended
surgery, two independent ones, by the way. He fooled the
surgeon who was actually inside his neck and saw the damaged
discs.

And I would just submit that there's a certain
audacity of Dr. Fish, Dr. Wong, and even Mr. Rogers to say
that he hadn't suffered any injury in the motor wvehicle

accident. They're saying he has no pain without understanding
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1 what he's been through.
2 This statement by Mr. Rogers that we abandoned, or
3 he even used the word "waived," certain future medical
4 treatments is incorrect. With respect to the stimulator,
5 unfortunately, Dr. Sible didn't get to testify as to the
6 original genesis of that notice to the defense of that
7 particular treatment.
8 With respect to the future fusion surgery that Dr.
9 Wong testified, because he couldn't come back, pursuant to his
10 own schedule rather than the Court's, he wasn't able to come
11 back and within cross, say that his opinions were to a
12 reasonable degree of medical procbability, as the law would
13 require under more staccato. So instead, we try and be as
14 fair, and as conservative, and as reasonable as we could, and
15 to follow the law in the case, a novel approach, but we
le6 decided to follow the law of the case.
17 They go on to say that there's no pain and
18 suffering, no loss of enjoyment of life. I would ask the
13 Court and submit it to the Court, based on the testimony you
20 heard of Mr. and Mgs. Simao, that Mr. Simao lived by the
21 rules. He -- you've seen the kind of person he is. He's a
22 hard working guy, he's a simple guy, he's a family man, and he
23 did nothing to cause this accident, nothing. And what they've
24 done to him is to systematically try to tear him down.
25

They've tried to discredit every opinion of every doctor he
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saw. They've even challenged whether he was really in pain.
They hired their usual experts from UCLA to attack him and his
doctors. The expert witnesses who disregarded whatever Mr.
Simao told them and who disregarded whatever all of the
treating doctors said, all to make you or the jury, ultimately
the Trier of fact, either dislike Bill and Cheryl, reject
them, reject the facts that support their case, or somehow
establish that they are not truthful. And, of course, they
have violated nearly every order that this Court entered
before the trial began and as it continued.

MR. ROGERS: Your Honor, I'm going to object to argument
on this front when today's meeting ie simply to establish
compensable damages. There are damages that emanate from --

MR. WALL: First of all --

MR. ROGERS: conduct that he's complaining of at this
time. The only question is whether the accident caused the
damages that are being presented to the Court.

MR. WALL: He ig exactly right. I don't think he has
standing to object, frankly, but he is exactly right. And
what I'm asking the Court to do, despite what they've done in
this case, is to set all of that aside for purposes of
establishing what the appropriate damages are; set aside every
violation of every order and approach this case, as 1 know the
Court will, to determine damages only on the evidence that's

been presented so far and what's been presented factually in
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this summation.

MR. ROGERS: But, Your Honor, itfs presumed that those
things are set aside. I'm not sure why counsel is invoking
it. It seems like it's meant to aggravate the Court and we
don't want that to enter into the Court's analysis.

THE COURT: Objection is noted for the record. I hope
you will consider the fact that I will carefully consider
everything that was argued and everything that was heard in
this court.

MR. ROGERS: Thank you.

THE COURT: Mr. Wall.

MR. WALL: I admit that for some who have sat where you
sit that it may be difficult to disregard the conduct of one
party during the course of a case when it comes time to do
that. I'm confident the Court can do that.

What we've agked for isg, reasonable, conservative,
and fair in view of the law, in view of the facts, in view of
the evidence. We asked that we be allowed to prepare for the
Court a proper judgment for the amounts we've set forward and
of course the order on the motion to strike the answer to
prepare for the Court. Thank you very much.

THE COURT: Thank you, Mr. Wall.

What I would appreciate, frankly, is for counsel to
prepare a proposed judgment, but to leave these categeories

blank so the Court can £ill them in, and I want an opportunity
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to review the evidence, I also would like an opportunity to
review the cases as cited by counsel. I wasn't able to write
down all of the citations as quickly as they flashed up on the
screen, particularly those relating to attorney fee issues.

MR. WALL: We will provide that to the Court.

MR. POLSENBERG: Your Honor, if I may, on fees, could --
I don't see where 55 provides for fees,

THE COURT: ©One of the reasons why, Mr. Polsenberg, I
asked for a copy of those case citation is, because I'd like
read and each of thosge cases that plaintiff's cited.

MR. POLSENBERG: Well, and I think -- well, I think they
should make a motion for fees just as Mr. Rogers argued in his
argument. I don't think they are necessarily a part of this
and to have them bring it in for the first time in this
closing argument and give you a list of cases, I think we need
-- due process would required that we have the right to
respond.

Mr. Rogers is right, Goodyear didn't award fees.
The fees under Foster versus_ Dingwall were under rule 37 for
discovery and under 18, because the defenses were brought in
bad faith. They didn't have to do with the default itself,
and 55 doesn't mention the word fees. It mentions costs only
in (b) (1) and we're under (b)(2). Now, I'm not saying they
don't get cogts, but I don't see where they get fees. I think

they need to bring a separate motion for fees,
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THE COURT: Mr. Wall.

MR. WALL: We'll bring it if you wish, Your Honor, but
having stricken the answer, I'm not sure that they have an
opportunity to file an opposition.

MR. POLSENBERG: No, we do.

MR, WALL: I'm not sure that that's correct. So it is --
I'm sure the Court has awarded fees and costs in dozens of
default judgments over the years. That is what is routinely
allowed in such cases and we'll provide you the case law that
we have.

MR. POLSENBERG: &And they're routinely allowed undexr
1801.02(a), when the plaintiff recovers $20,000 or less.
They're not allowed over $20,000.

THE COURT: Does defense wish to brief this issue
regarding attorney fees?

MR. POLSENBERG: Yes, I would. Thank you, Your Honor.

THE COURT: How much time do you need?

MR. POLSENBERG: T think they would need to go first,
unless you just want cne brief from us?

MR. BEGLET: Two briefs equally submitted at the same
time.

THE COURT: No, I would like to see -- yeah.

MR. POLSENBERG: I can't do it at the same time, because
that denies due process where I don't get to see what they're

arguing that their basis for fees are on. I think they should
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make a motion and we'll do in opposition in ten days.

THE COURT: Mr. Wall.

MR. WALL: Well, the Court order blind briefs or the
Court can order us to de it first, it really -- we'll do it
either way the Court -- we will submit it.

THE COURT: How much time do you need to prepare an order
-- or a motion with respect tc fees?

MR. WALL: Two weeks; does that work?

THE COURT: Two weeks for the parties to submit their
briefs simultaneously.

MR. POLSENBERG: But, Your Honor, I won't know what their
basis is.

THE COURT: That's right and they won't know what yours
is.

MR. POLSENBRERG: They won't know what my basis ie that
they don't get fees? I think due process requires that we be
allowed to know what their basis for the briefs are -- for the
fees are.

MR. EGLET: We're giving up the right to file a reply
brief --

MR. POLSENBERG: Well --

MR. EGLET: -- by doing them simultaneocusly.

THE CCURT: I think the Court can review the briefs that
are submitted to the Court blind and if the Court feels that

it needs further briefing the Court can request scme of the
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parties.

MR. POLSENBERG: All right. But if they rely on anything
other than rule 55 and that list of cases, which I would also
like to see, I think everybody in this room knows that I will
scream bloody-murder.

THE COURT: No doubt. If counsel will be so kind as to
provide us a list of those cases to Mr. Polsenberg, as well as
a list to the Court --

MR. EGLET: A&ll right.

THE COURT: -- I would appreciate it. So two weeks for
counsel to file their respective briefs and --

THE CLERK: April 15,

THE COURT: ZApril 18.

MR. WALL: Well, that's -- so April 15 for the briefs?
All right.

THE COURT: Okay.

MR. POLSENBERG: Thank you, Your Honor.

MR. WALL: Do you want to set a hearing date, Judge, or
just do it -- just do it in chambers?

THE COURT: 1I'm just inclined to put it on the chambers®
calendar two weeks after the April 15th date: where does that
tae us to? I need an opportunity to review and --

THE CLERK: april 19th.

THE COURT: April 29 on the chambers' calendar for the

Court to review.
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MR. WALL: Well, is your chamber calendar on Friday or
Thursday?

THE COURT: No, it's generally on Thursday.

MR. WALL: Thursday, so the 28th?

THE CLERK: Thursday the 28th.

MR. POLSENBERG: Your Honor, if you're going to have a
hearing, my May is very messy. So if you want to do it in
April, that would work better for me.

THE COURT: Not planning to hold a hearing, unless I
think it's necessary, Mr. Polsenberg.

MR. POLSENBERG: Very good, Your Honor. Thank you much.

THE COURT: 1In which case, I'11 do my best to work around
counsel's achedule.

MR. POLSENBERG: Thank you.

THE COURT: You're welcome.

MR. ROGERS: Your Honor, at this time, defense requests
the plaintifft's 727 briefs, we haven't seen them.

THE COURT: Very well, Mr. Wall.

MR. EGLET: I actually didn't bring them.

MR. WALL: We didn't bring them with us, but we can have
them sent over.

THE COURT: All right.

MR. ROGERS: Could we get an order that they be produced
within a given time?

THE COURT: Yes, how soon can you get those briefs to Mr.
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Rogers, Mr. Wall?
MR. EGLET: Next week -- what brief, Your Honor.

THE COURT: Those briefs that he's requesting.

MR, ROGERS: 727, your --

MR. EGLET: As soon as I walk back, I'll send them right
over,

THE COURT: Okay.

MR. EGLET: And I'll bring them --

THE COURT: Thank you.

MR. ROGERS: Thank you, Your Honor.

MR. EGLET: Unless the Court wants to take a recess, I
can send a member of my staff right now to get them and file
them in open court, however you wish.

MR. POLSENBERG: That's fine.

THE COURT: What about that, Mr. Rogers?

MR. EGLET: Well, Mr. Polsenberg says it's fine, he
trusts that I'm going to get them to Mr. Rogers.

THE COURT: Did you say that, Mr. Polsenberg?

MR. POLSENBERG: I did.

THE COURT: Okay. Good, then.

[Proceedings Concluded at 1:48 p.m.]
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ATTEST: I do hereby certify that I have truly and correctly
transcribed the audio/video recording in the above-entitled

case to the best of my ability.

éc .

ERIN_PERKINS, Transcriber
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Unless otherwise ordered by the court, an attorney may elect 1o
submit 1o the court in any civil case, a trial memorandum of points
and authorities prior to the commencement of trial by delivering
one unfiled copy to the court, without serving opposing counsel or
filing the same, provided that the original trial memorandum of
points and authorities must be filed and a copy must be served
upon opposing counsel at or before the close of trial.
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PRELIMINARY STATEMENT

On or about April 15, 2005, Plaintiff, WILLIAM SIMAO, was driving his vehicle on

5

southbound Interstate 15 in the #1 travel lane near the Cheyenne interchange in Las Vepas,

Nevada. William had slowed his vehicle to a complete stop for congested traffic when

Defendant, JENNY RISH. failed to decrease her speed and collided with the rear end of

William’s vehicle. As a result of the crash. William suffered severe and debilitating injuries
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which have resulted in past medical damages in excess of $190.000.00 and will result in special
and general damages which will more likely than not total in the millions of dollars.
111,

LEGAL ARGUMENT

A. PLAINTIFFS’ COUNSEL HAS A SUBSTANTIVE RIGHT TO LIBERAL
VOIR DIRE OF THE PROSPECTIVE JURORS IN ORDER TO GATHER
INFORMATION TO INTELLIGENTLY EXERCISE PEREMPTORY
CHALLENGES AS WELL AS FOR CAUSE CHALLENGES
The purpose of voir dire is 1o facilitate the identification and removal of potential jurors
“who, because of bias or prejudice, cannot serve as fair and impantial jurors.”™ Sifver Stare v.
Shelley, 105 Nev. 309, 774 P.2d 1044 (1989). The Nevada Supreme Court has specifically held
that an attorney has a substantive right to participate in voir dire. See Whitlock v. Salmon, 104
Nev. 24, 26, 752 P.2d 210 (1988). In Whitlock, Appellants, Phyllis and J.T. Whitlock, brought
an action against Donald Salmon, M.D. for injuries received by Mrs. Whitlock during surgery for
removal of a brain tumor. /d. a1 25. The Whitlocks® counsel specifically requested permission
of the trial judge to voir dire the jury, Jd. However, voir dire was conducted exclusively by the
judge. fd. The Supreme Coun found the trial judge’s failure to permit counsel to voir dire the
jury to be reversible error. /d.
NRS 16.030(6) provides:
The judge shall conduct the initial examination of the prospective jurors and the
parties or their attorneys are entitled to conduct supplemental examinations
which must not be unreasonably restricted.
(Emphasis Added]. The Court in Whitlock held that “the statute confers a substantive right to
reasonable participation in voir dire by counsel; and this court will not attempt to abridge or
modify a substantive right.” /d. at 26. In so holding, the Court explained:
Usually, trial counsel are more familiar with the facts and nuances of a case and

the personalities involved than the trial judge. Therefore, they are often more able
to probe delicate areas in which prejudice may exist or pursue answers that reveal
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a possibility of prejudice. Moreover, while we do not doubt the ability of trial
judges to conduct voir dire, there is concern that on occasion jurors may be less
candid when responding with personal disclosures to a presiding judicial officer.
Finally, many trial attorneys develop a sense of discernment from participation in
voir dire that ofien reveals favor or antagonism among prospective jurors. The
likelihood of perceiving such attitudes is greatly attenuated by a lack of dialogue
between counsel and the individuals who may ultimately judge the merits of the
case. In that regard, we expressly disapprove of any lanpuage or inferences in
Frame that tend 1o minify the importance of counsel’s voir dire as a source of
enlightenment in the intelligent exercise of peremptory challenges.

fd. at 28,

The Supreme Court further explained the importance of trial counsel’s substantive right
to participate in voir dire by emphasizing that this right was specifically safeguarded by the
legisiature via a statutlory enactment:

NRCP 47(a) contemplated a healthy respect on the part of trial judges for

appropriate supplemental participation by trial counsel in voir dire. Historically,

in most of Nevada’s courts of general jurisdiction, counsel have been accorded

meaningful opportunities for involvement in the voir dire of prospeciive jurors.

The Legistature thus saw fit to enthrone the historical practice selectively enjoyed

by counsel in most trial procedures, in a substantive enactment that vouch-safes

the right 1o all counsel in every department of our district courts. We accordingly

view the statutory right thus bestowed as an acceptable solidification of the basic

intendment of N.R.C.P. 47(a).

Whitlock, supra, at 26.

The constitutional guarantee of the right 10 be represented by counsel includes the right to
have counsel interrogate the members of the jury panel. Whitlock, supra a1 26. “The importance
of a truly impartial jury, . . . is 50 basic to our notion of jurisprudence that its necessity has never
really been questioned in this country.” /Id. citing United States v. Bear Runner. 502 F.2d 908.
911 (8" Cir. 1974). Trial counsel’s participation is integral to the preservation of this right.
“The voir dire process is designed to ensure -- to the fullest extent possible -- that an intelligent,
alert and impartial jury which will perform the important duty assigned to it by our judicial

system 1s obtained.” /d., citing De La Rosa v. State, 414 S W .2d 668, 671 (Tex.Crim.App.

1967). "The purpose of voir dire examination is 1o determine whether a prospective juror can
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and will render a fair and impartial verdict on the evidence presented and apply the facts. as he or
she finds then;. to the law given.” Jd., citing Oliver v. State, 85 Nev. 418, 422, 456 P.2d 431.
434 (1969).

The Supreme Coun pointed out that “one study suggests that the judge’s presence evokes
considerable pressure among jurors toward conforming to a set of perceived judicial standards
and that this is minimized when an attorney conducts voir dire.” Whitlock, a1 28, citing Jones.
Judpe-Versus Altorney-Conducted Voir Dire; and Emperical Investigation of Juror Candor, 11
Law and Human Behavior 131, 143-44 (1987).

In the instant matter, William Simao has suffered severe life-altering injuries as a result
of Defendant’s carelessness and, as such, William will be requesting from the jury millions of
dollars 10 compensate him for his injuries. Moreover, William’s wife, Cheryl Ann Simao, will
be requested monetary damages for the losses she has sustained as a result of William's injuries.
Therefore, Plaintiffs’ counsel is entitled to conduct voir dire of the jury panel which should not
be unreasonably restricted. “The voir dire examination of jurors . . . [is] o enable eounsel 10
exercise intelligently the peremptory challenges allowed by the law.” Stare v. Brown, 53 N.C.
App. 82, 280 S.E. 2d 31, Cert Denied, 304 N.C. 197, 285 S.E. 2d 102 (1981). Therefore, the
purpose of voir dire is for counsel to gather information for peremptory as well as for cause
challenges. However, “[pleremplory chailenges are worthless if trial counsel is not afforded an
opportunity to gain the necessary information upon which to base such strikes.” Jd. a1 27, citing
United States v. Ible, 630 F.2d 389, 395 (5" Cir. 1980).

H
I
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B. ANY PROSPECTIVE JUROR WHOSE VIEWS MIGHT IMPAIR THEIR
ABILITY TO BE FAIR AND IMPARTIAL IS DISQUALIFIED AS A
MATTER OF LAW; THE PROSPECTIVE JUROR CANNOT BE
REHABILITATED; THE PROSPECTIVE JUROR’S IMPAIRMENT
DOES NOT NEEP TO BE SHOWN WITH UNMISTAKABLE CLARITY;
AND, ANY DOUBT MUST BE WEIGHED BY THE TRIAL JUDGE IN
FAVOR OF DISQUALIFICATION

The United States Supreme Court has recognized the fundamental importance of
empanelling a fair and impartial jury, stating: “[i}t is difficult 10 conceive of a more effective
obstruction to the judicial process than a juror who has prejudged the case.” In re Michael, 326,
U.5. 224, 228, (1945). “The test for evaluating whether a juror should [be] removed for cause is
‘whether a prospective juror’s views would prevent or substantially impair the performance of
his duties as a juror in accordance with his instruction and his oath.”” Weber v. State, 121 Nev.
Adv. Rep. 57, 119 P.3d 107, 125 (2005), citing Leonard v. State, 117 Nev. 53, 65, 17 P.3d 397,
405 (2001); See also Wainwright v. Wirt, 496 U.S. 412 (1985).

The United States Supreme Court in Waimwright held that prospective jurors must be
excused if their views could substantially impair their ability to perform their function as jurors,
and the impajrment need not be shown with unmistakable clarity. The Supreme Court of Nevada
has provided guidance for the District Court and trial counsel in determining whether a juror
should be removed for cause. The Court explained, “[i}t is not enough to be able 10 point 10
detached language which, alone considered, would seem to meet the statute requirement, if, on
consiruing the whole declaration together, it is apparent that the juror is not able 1o express an
absolute belief that his opinion will not influence his verdict.” Thompson vs. State of Nevada,
111 Nev. 439, 443, 894 P.2d 375, 377 (1995), citing Bryant v. State, 72 Nev. 330, 305 P.2d 360
(1956). This rule was recently affirmed by our Supreme Court, wherein the court stated:

“[dletached language considered alone is not sufficient to establish that a juror can be fair when

the juror’s declaration as a whole indicates that she could not state unequivocally that a
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preconception would not influence her verdict.” Weber v. The State of Nevada, 119 P.3d 107,
126, 121 Nev. Adv. Rep. 571(2005), citing Thompson, supra. |

Consequently, the views expressed by a prospective juror, which evidence the juror’s
partial beliefs should not be subsequently obviated by a simple “yes" response to voir dire
questions such as “can you follow the law?” or “can you be fair and impartial?” Such questions
are coercive and, thus, gather no reliable information. In fact, these kinds of questions border on
bullying. They intimidate even self-assured jurors into giving false answers such as “yes, 1 can
follow the law” or “yes, | can be fair and impartial,” which are insufficient under the law. if the
court truly wants to discover prospective jurors whose biases or prejudices may affect their
ability to fairly serve. Thus, if a juror expresses views during voir dire which might substaniially
impair the performance of his or her duties as a juror the juror should be removed for cause, even
if the juror answers “yes” to the generic question, “can you follow the law?” Such “delached
language,” withoul more, should not allow an otherwise partjal juror to rcmain on the panel.
Moreover, a juror’'s impairment does not need to be shown with “unmistakable clarity.”
Wainwright, supra. Any doubt should be weighed in favor of being excused in order 10 remove
even the possibility of bias or prejudice infecting the deliberations. See Walls v. Kim, 549 S.E.2d
797, 250 Ga.App. 259 (Ga. 2001).

The Nevada Supreme Court emphasized this point in Thompson, and found that,
“,..[s]imply because the disirict court was able 10 point to detached language that prospective
juror eighty-nine could be impartial does not eradicate the fact that he previously demonstrated
partia;l beliefs, capped by an unequivocal statement that [the Defendant] was guilty.” Thompson,
supra at 443. The Court further explained: “Ii may be true that on examination [the prospective
Juror’s] answers tended to contradict his previous statements. but we believe that his very self-

contradictions do not increase his fitness as a juryman.” /4. citing Bryami, 72 Nev. at 334. The

-9.
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Thompson court ultimately concluded that . . . it was prejudicial error thal |the) prospective
juror was not excused for cause, At the conclusion of voir dire. the defense had exhausted al)
four of its peremptory challenges. Therefore, if the defense had used one of its peremptory
challenges to excuse [the) prospective juror, then a juror that was unacceptable to the defense
would have remained on the jury” Id.

This principle is echoed in Courts throughout our country. Notably, the Georgia Court of
Appeals in Walls, supra discussed the fallacy of the “rehabilitation question™ often relied upon
by judges to justify retention of biased jurors. The Wallis Court discussed the fact that in 100
many cases, judges confronted with clearly biased jurors use their signilicant discretion by
asking a version of the following question, which the Walis Court characterized as a “loaded
question’”

After you hear the evidence and my charge on the law. and considering the oath
you take as jurors. can you set aside your preconceptions and decide this case
solely on the evidence and the law?

Id. at 799. The Walls Court further explained, “{n]ot so remarkably, jurors confronted with this
question from the bench almost inevitably say, ‘yes.™

The Walis case s a classic example of a 'trial Judge’s misuse of the “rehabilitation
question.” The Georgia Court of Appeals found that the Judge erred in not dismissing the juror
for cause and reversed the judgment and remanded for a new trial. /4. The Court explained that
the mere fact the juror told the court she could decide the case on the law and facts did not
eliminate the reality of her potential bias. The Court further explained that a trial judge should err
on the side of caution by dismissing biased jurors, rather than trying to rehabilitate them, because
in reality, the judge is the only person in the courtroom whose primary concern, and primary
duty, is to ensure the selection of a fair and impartial jury. Id. at 799,

A decision fromn the Supreme Court of Appeals of West Virginia is also illustrative of the
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| commonplace fallacy of a judge’s attempt to rehabiliiate jurors who already demonstrate

2 potential bias and prejudice. See O'Dell v. Miller. 565 S.E.2d 407. 211 W.Va, 285 (Va. 2002).
3 The trial judge refused to strike a prospective juror for cause who made statements that cast
4 doubt on his ability 1o be fair and impartial, and the Plaintiff was forced 10 use a preemplory
> strike to remove the challenged juror. Id.

: The O'Dell Courl reiterated what the Wafls Court and what the majority of Courts have

8 stated, namely, that “[tJrial judges must resist the temptation 1o ‘rehabilitate’ prospective jurors

9 simply by asking the ‘magic question’ to which jurors respond by promising to be fair when all

19 1 the facts and circumstances show that the fairness of that juror could reasonably be questioned.”

1]

12
1 during voir dire reflecting or indicating the presence of a disqualifying prejudice or bias, the

/d. at 412. The court explained that “[o]nce a prospective juror has made a clear statement

14 | prospective juror is disqualified as a matter of law and cannot be rehabilitated by subseguent

15 || questioning, later retractions, or promises 1o be fair.™ Jd. The Court held that the tria) court is
16 required to consider the totality of the circumstances and grounds relating 1o potential request Lo
17
excuse a prospeclive juror, rather than reliance upon a simple “yes™ in response to the “magic
18
19 question” from a judge in an attempt 1o rehabilitate the juror. Jd. at 413.
20 C. IN PERSONAL INJURY CASES THERE ARE A NUMBER OF COMMON
BIASES AND PREJUDICES WHICH IMPAIR SOME PROSPECTIVE
2] JURORS ABILITY TO BE FAIR AND IMPARTIAL. THUS, COUNSEL
5 MUST BE PERMITTED TO EXPLORE THESE AREAS DURING VOIR
2 DIRE
23 . : . .
There are a number of common troubling beliefs, or attitudes, held by prospective jurors
24
55 in personal injury cases which ‘‘substantially impair” their ability to follow the law. These

¢ i beliefs and attitudes must be discovered during voir dire 10 ensure a fair trial. Thus, there are

27 || specific topics trial counsel must be permitted 1o openly discuss with the prospective jurors to

28 | ensure they can follow the law. They include:

-11-
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| 1, Damages For Pain And Suffering

2 The Nevada Supreme Count has made it clear that if the jury finds that William suffercd
3 injury as a result of the subject car crash, they must award damages for pain and suffering. Shere
4 v. Davis, 95 Nev. 491 (1979); Drummand v. Mid-West Growers, 91 Nev. 698 (1975). It is
> unquestionable that some people in our society today don not believe in giving money for pain
7 and suffering. In order for William to receive a fair trial counsel must be permitled o assess this
P issue during voir dire. Any prospective juror who states they do not believe in compensating
9 personal injury victims for pain and suffering and would have trouble doing that if they were on

10 the jury must be excused for cause,

11
2, Personal Injury Lawsuits, Tort Reform And Damages Caps
12
1 Tort reform and anti-lawsuit campaigns are part of our political and media driven climate.

14 [ There is no doubt that many people have very strong views on these subjects that may

15| substantially impair their ability to follow the law, Trial counsel must be permitted to address

16 these issues during jury selection,

17
3. . Plaintifls’ Counsel Is Allowed To Ask The Venire Whether They Have
I8 Any Biases Or Prejudices That Would Prevent Them From Returning
19 A Multi-Million Dollar Verdict in any Personal Injury Case Even If

such a Verdict was Justified by the Evidencc

20)
Any method of questioning during voir dire is sufficient provided it is probative on the

21

7 issue of impartiality. United States v. Brown, 938 F.2d 1482, 1485 (1st Cir.), cert. denied, 116 L.
3 Ed. 2d 633, 112 8. Ct. 611 (1991); Ristaino v. Ross, 424 U.S. 589, 47 L. Ed. 2d 258. 96 S. Ct.
24 1 1017 (1976). See Rosales-Lopez v. United States, 451 U.S. 182, 189, 68 L, Ed. 2d 22, 101 S. Ct.

25 1629 (1991}, In this regard, Plaintiffs’ counse! is permitted to ask the venire questions relating 10

26

whether the jurors have any biases or prejudices that would prevent them from returning a mult;-
27
23 million dollar verdict in any personal injury case even if such a verdict was justified by the

evidence. Such questions specifically relate to the jurors® ability to be {air and impanial.

212 -
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Further, these questions fully comply with EDCR 7.70(c) as they are NOT questions
which touch upon a verdict a jury would return based on hypothetical facts. Trial counse) will
NOT be posing questions such as: “If the evidence shows that this plaintiff has special damages
of two (2) millions dollars and general damages of two (2) million dollars would you be willing
1o return a verdict of four (4) million dollars in this case if that is what the evidence shows? Nor
does Plaintiff's counsel expect that defense counsel will be posing questions such as™ If the
evidence shows that this plaintiff is who caused the molor vehicle accident will you return a
defense verdict? Or, if the evidence shows that this plaintiff's damages are only three hundred
thousand ($300,000.00) dollars would you return that verdict?” However, (rial counsel may ask
the general question about any kind of general personal injury case posed above just as defense
counse| should be permitted to ask prospective jurors if they have any biases or prejudices that
would prevent them from returning a defense verdict in any personal injury case.

In National Bank of Commerce v. HCA Health Services of Midwest. fnc., 304 Ark. 55. 59
(Ark. 1990), during voir dire, plaintiff’s counsel was allowed 10 ask the following question over
objection:

Do any of you have a feeling that you would not be able 10 award as much as ten

million dollars or in that neighborhood under any circumstances. no matter what

the proof has shown, no matter what the process of law is, does anybody have any

hesitation about awarding as much as ten million dollars if you thought the

evidence justified? This may be the most important question that 1 will ask you

and | would like to ask you the question individually...

Similarly, in Gragg v. Neurological Associates, 176 Ga. App. 516, 517 (Ga Ct. App.
1985), the tnal judge permitted Plaintiff’s counsel 1o ask the following question to the venire:

Assume that the evidence in this case justiftes a very large verdicl, say in excess

of a million dollars, just hypothetically. Would any of you have difficulty in

returning @ verdict in that amount if the evidence justified it and 1 was in

accordance with the charge of the court, simply because it was so much money?

The Georgia Court of Appcals affirmed the decision of the trial court and found that
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questions relating to the juror’s ability to award a large verdict il justified by the evidence was
relevant to the juror’s ability to be fair and neutral Jd. at 518.

Most notably, in De Young v. Aipha Constr. Co., 186 111. App. 3d 758, 764-65. the court
took it upon itself to ask the venire whether they would be willing to award a verdict “in the
millions.” The lllinois Count of Appeals specifically found that this was not an atiempt to
indoctrinate the jury, that the Judge has discretion in determining what questions to pose 1o the
Jury and that it is proper to inquire whether potential jurors have fixed ideas about awards of
specific sums of money. /d. citing Kinsey v. Kolber, 103 11l App. 3d 933. 431 N.E.2d 1316
(1982).

Finally, consider North Carolina Mut. Life Jns. Co. v. Holley, 533 So. 2d 497. 506 (Ala
1987), in which a lone dissenting justice of the Supreme Court of Alabama thought the majority
should have addressed “the propriety of trial counsel's statement, in closing argument, that the
Jurors’ prior assurance, expressed on voir dire, that they would not be hesitant or reluctant to
return a one million dollar (§1,000,000) verdict against an insurance company and ils agent
merely because it was a large sum of money, mandated that the jury return a substantial verdict
for the plaintiff under the facts in this case.” It is clear from reading the dissenting opinion, that
the trial Judge permiﬁed plaintiff’s counsel to specifically ask the jurors whether they would be
hesitant or reluctant to return a $1 million verdict against an insurance company simply because
it was a large sum of money. The majority of the Supreme Court Justices found no issue with
this question posed 1o the venire.

Questions to the prospective jurors relating to whether they would be hesitant or reluclant
to award a multimillion dollar verdict in a personal injury case are extremely imporiant to ferret
out potential juror bias. If a juror is unable to award a large sum of money simply because of the

juror’s preconceived notions as to what would be an “‘unrcasonable award.” the juror would not

<14 .
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be able 10 be impartial. The jurisdictions that have addressed this issue hold that questions
relating to whether the jurors have any biases or prejudices that would prevent them from
awarding millions of dollars if justified by the evidence are related to the jurors” ability to be fair
and impartial. Further, if a prospective juror indicates that he/she cannot vote for a verdict in
excess of a certain sum of money, does not believe in pain and suffering damages, or believes
there should be .caps on pain and suffering damages or jury verdicis, regardless of what the
evidence shows, that prospective juror must be excused for cause. This would be a clear
indication of bias preventing the juror from being fair and impartial in a case such as the one at

bar.

4. The Jury’s Determination Of Plaintiffs’ Damages Must Be Based
Only On The Harms And Losses To Them And Nothing Else

As a direct resull of the Tort Reform, Anti-Lawsuit and so called Anti-Judicial Activism
campaigns -many Jurors want to infuse into their decision process about money damages
consideration of factors other than the harms and losses suffered by the Plaintiffs. Some of these
common factors include, but are not limited to the following:

- Whether the money would do any good;
- Whether it might harm the Defendant;

- Whether the Defendant can afford it ;

- Whether there is insurance; and

- Whether it might make prices go up.

Tria) counsel is permitted to make sure the jurors can base their damages verdict only on
the harms and losses 1o the Plaintiffs and not consider other factors. If a prospective juror says he
or she will consider other factors then they should be excused for cause.

1

i
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5. In Civil Cases Jurors Must Decide the Issues Based Upon A
Preponderance of the Evidence (More Likely than Not), and Not

Imposc A Higher Standard
Many prospective jurors do not feel that a plaimiff’s burden of proof should only be by a
preponderance (more likely than not) and feel that plaintiffs should be required to prove the
elements of their case by a higher standard of proof. Many prospective jurors believe that the
more likely than not standard is unfair to the Defendam. Many feel that they cannot make
decisions on that basis — and, possibly, that the Courts should not either. There fore. trial counsel
must be able, during voir dire, to have any prospective jurors who cannot make their decisions as
a juror using the “more likely than not™ standard excused for cause. These prospective jurors

would be “substantially impaired” from following the law.

D. RESTRICTIONS ON EXERCISE OF RACE-BASED PEREMPTORY
CHALLENGES TO JURORS APPLY IN CIVIL LITIGATION

A private litigant in a civil case may not use peremiptory challenges to exclude jurors on
account of race. See Edmonson v. Leesville Concrete Ca., Inc.. 500 U.S. 614, 111 S, Ct. 2077.
114 L. Ed. 2d 660 (1991); Davis v. Baltimore Gus and Elec. Co., 160 F.3d 1023 (41h Cir. 1998);
Robinson v. Birmingham-Jefferson County Transit Authority, 555 So. 2d 173 (Ala. 1989); Hicks
v. Westinghouse Mareriafs Co., 78 Ohio St. 3d 95, 1997-Ohio-227. 676 N.E.2d 872 {1997).

Such a race-based exclusion through the use of peremptory challenges violates the equal
protection rights of the excluded jurors, because discrimination on the basis of race in selecting a
Jury 1n a civil proceeding harms the excluded juror no less than such discrimination in a criminal
trial, since, in either case, race is the sole reason for denying the excluded venirepérson the honor
and privilege of participating in the nation's system of justice. Edmonson v. Leesville Concrete
Co., Inc,500U.8.614, 111 8. C1. 2077, 114 L. Ed. 2d 660 (199!).

It is discriminatory state action for the government 10 establish and maintain a system of

Jury selection permitting blatani racial discrimination by any litigants. civil er criminal. vsing the

- 16 -
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courl supporied by and paid for by the government. 58 Antitrust & Trade Reg. Rep. (BNA) 422,

5 The party who exercises a challenge invokes the formal authority of the court. This is truc
3 whether the party is a civil defendant or a criminal defendant. Unired Siates v. De Gross.
41 960 F.2d 1433, 1440 (9th Cir. Cal. 1992)

i In Edmonson v. Leesville Concrete Co., Edmonson v. Leesville Concrete Co., 500 U.S.
: 614, 111 S. Ct. 2077, 114 L. Ed. 2d 660, 674 (1991), the Supreme Coun extended the

8 applicability of Batson to civil trials. Describing the statutory scheme responsible for the
9 establishment of the jury trial system in peneral, and the peremptory challenge procedure in
10
11
12
13

particular, the Edmonson Court observed that "without overt, significant participation of the
government, the peremptory challenge system, as well as the jury trial system of which it is a
part, simply could notexist.” Id. at 622. The Court's finding of state action led it to apply the

14 || 'Batson prohibition against the discriminatory exercise of peremptory challenges to civil as well

15 as criminal trials.

16 In Powers v. Ohio, 499 U.S. 400, 111 S, Ct. 1364, 113 L. Ed. 2d 411 (1991), another
17

decision expanding the rule announced in Batson, the Supreme Court held that a defendant has
18

19 standing to object 1o race-based exclusion of jurors by peremptory challenge whether or not the
20 || defendant and the excluded jurors are members of the same race. Reasoning that racial
21 1 discrimination in the selection of jurors casts doubt on the integrity of the judicial process and

places the fairness of a proceeding in doubt, the Powers Court concluded the race of a litigant

23
challenping the discriminatory exercise of a peremptory challenge was "irrelevant o a
24
2 defendant's standing to object to discriminatory use of peremplory challenges." il at 415-416.
% InJEB. v. Alabama ex rel, T.B., 511 1U.8. 127, 114 8. C1, 1419, 128 1.. Ed. 2d 89 (1994),

27 || a paternity suil in which the defendant challenged the state's use of peremptory challenges 1o

exclude men from the jury, the Supreme Court extended the reach of Batson to claims of gender
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discrimination in the exercise ol peremplory challenges, holding that "gender, like race. is an
unconstitutional proxy for jury competence and impartiality." /d. at 146 (challenge based on
gender in paternity suit disallowed).

A parly can establish a prima facie Barson challenge in a civil case by demonstrating that:

(1) the party is a member of a cognizable racial group; (2) the juror is of the same group; and (3)
the relevant circumstances of the voir dire support an inference of discriminatory purpose. .S
Xpress Enters. v. J.B. Hunt Transp., Inc., 320 F.3d 809, 812-813 (8th Cir. 2003) {party made
prima facie showing of discriminatory use of peremptory challenge).

If a prima facie showing of discriminatory use of a peremptory challenge has been made,
the burden shifts to the party who has exercised the challenge "“to come forward with a neutral
explanation for challenging” the prospective juror, Batson v. Kentucky, 476 U.S. 79, 97, 106 S.
Ct. 1712, 90 L. Ed. 2d 69 (1986). A race-neutral explanation is one that is based on something
other than the race of the juror and is free of "discriminatory animus." Forrest v. Beloit Cuorp..
424 F.3d 344, 350 (3d Cir. 2005). The objector then has an opportunity 1o presemt rebutial
evidence. United States v. Roan Eagle, 867 F.2d 436, 441 (8th Cir. 1989).

See e.g. Shaw v. Hahn, 56 F.3d 1128 (9th Cir, Cal. 1995), wherein the court affirmed the
district court's dismissal of plaintiff venireperson's action because a Batson claim was fully and
fairly litigated by the plaintiffs in the civif litigation in which the peremptory challenge was
exercised.

E. PLAINTIFFS’ EXHIBITS SHOULD BE PRE-ADMITTED INTO EVIDENCE
PRIOR TO COMMENCEMENT OF TRIAL

Defendant has agreed not to object to Plaintiffs’ medical records, billing records, or
diagnostic imaging studies on the basis of foundation or authenticity.

On March 10, 2011, counsel for the parties” atiended the mandatory EIjCR 2.67 pre-trial

conference and exchange their respective exhibits. During said conference, Plaintiffs’ exhibits
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were discussed individually and Defendant agreed that she would not be objecting 1o the
admission of Plaintiff"s medical and billing records, or his diagnostic imaging studies. at irial on
the basis of foundation or authenticity but reserved the right to object on the basis of
reasonableness and necessity of the treatment and the costs therefrom. (See Transcript of EDCR
2.67 Conference atiached hereto as Exhibit “1” at p.6:9-25 and pg.7:1-2). Consequently,
Plaintiff’s medical records, billing records, and diagnostic imaging studics should be pre-

admitted pursuant to the Defendants’ representation during the EDCR 2.67 conference.  {See

1d).

F. THE DEPOSITION OF DEFENDANT MAY BE USED FOR ANY PURPOSE
NRCP 32 governs the manner in which depositions may be used in court proceedings.

Subsection (a)(2) provides:

Use of depusitions. (a) Use of depositions. At the trial or upon the hearing or a
motion of an interlocutory proceeding, any part or all of a deposition, so far as
admissible under the rules of evidence applied as though the witness were then
present and testifying, may be used against any party who was present or
represented at the taking of the deposition or who had reasonable notice thereof,
in accordance with any of the following provisions:

{2) The deposition of a party or of anyone who at the time of taking the
deposition was an officer, director, or managing agent, or a person designated
under Rule 30(b}(6) or 31(a) to testify on behalf of a publi¢ or private corporation,
parinership or association or governmental agency which is a party may be used
by an adverse party for any purpose, ‘

[Emphasis Added].

During opening statement, and his case in chief, Plaintiffs’ counsel intends to display and
refer to portions of the deposition transcript of Defendant. The use of this deposition is clearly
provided for pursuant to the aforementioned rule.

i

it
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G. PLAINTIFFS' COUNSEL MAY USE AN OVERHEAD PROJECTOR,
POWER POINT PRESENTATION, MODELS, CHARTS AND/OR OTHER
DEMONSTRATIVE EXHIBITS DURING OPENING STATEMENT

Counsel for Plaintiffs anticipates using an overhead projector, PowerPoint presentation,
models, charts, animations, story boards and/or other demonstrative aids during opening
slatement to lay out the facis in a coherent way to help the jury betier understand the case. In the
last twenty-two (22) years Plaintiffs’ counsel has successfully used demonstrative aids in nearly
cvery case tried in the Eighth Judicial District Court. In fact, several District Coun Judges
(Honorable Cherry, Saitta, Gibbons, Huffaker, Be)l, Gonzalez. Adair. Porter. Lochrer, Leavitt,
Denton, Cory. Gates, Mosley, Johnson, Barker, Wall, Williams, Glass and even Your Honor,
Judge Jessie Walsh) have even encouraged and thus allowed the use of PowerPoint presentations
10 assist the jury throughout trial and have been laudatory thereafter as to the effectiveness and
time saving nature of such presentations.

In 4 Couniy Electric Power Ass'n v, Clard. 72 So0.2d 144 (Miss. 1954). the Court allowed
use of a chart in opening statement {o outline damages.

Plaintiff’s counsel has a right to state his case orally and 1o outline the evidence

by which he expects to sustain it. He would have a right to state orally and in

detail what damages he expected to prove, and he would have the ripht to take a

pencil, list those items of damages, and show that sheet of paper to the jury in the
opening statement and arguments. So we cannot see any reason why counse]

should be denied the equivaient right to prepare in advance a chart outlining what
he expects to prove, and to use it in the opening statement and in the arguments.

Id at 151,

Plaintiffs’ counsel has a right to state what facts he expects to prove during the course of
trial. This will serve to assist the jury when viewing this outline in visual form. In Young Mines
Co.. Ltd. V. Blackburn, 196 P.167 (1921), for instance, counsel used a diagrarn of the scene of
the accident in his opening statement and while questioning a witness. The Court held it was not

error to allow its use and to not admit il into evidence when it was used only for illustrative

220 -

002959

002959



096200

MAINOR EGLET

e - v b ol e N —

002960

purposes. fd._at 170. In Deveny v. Rheem Mfg. Co.. 319 F.2d 134 (V1. 1963). the Courl even
allowed the use of a blackboard during opening statement to demonstrale damages.

Here, counse] for Plaintiffs wishes 1o use visual aids (PowerPoint and blow-ups) 10 assist
in presentation of the facts and 1o display how each fact will be proved during the course of trial.
These visual aids will assist the jury in understanding the evidence, facts and issues presented, all

in an effort to bring the case 1o a just verdict.

H. PLAINTIFFS’ COUNSEL IS PERMITTED TO USE ANY EXHIBITS
DURING OPENING STATEMENT IN WHICH THERE IS A GOOD FAITH
BELIEF THAT THEY WILL BE ADMITTED DURING TRIAL

“The purpose of an opening statement is to relate the facts that will be offered in
evidence, so that the court and jury may better and more readily undersiand the testimony when
it 18 introduced. It behooves all attorneys...to limit their opening remarks 10 the facts they in
good faith expect to prove,” Stare v. Williams, 28 Nev. 395, 411 (Nev. 1905). [Emphasis
Added]. It is proper for counsel to outline his theory of the case and 1o propose those facts he
intends to prove. State v. Olivieri, 49 Nev. 75, 236 P. 1100 (Nev. 1925). However, it is his duty
to state such facts fairly, and to refrain from stating facts which he will not be permiited to prove.
State v, Olivieri, supra; Sefion v. State, 72 Nev. 106. 295 P.2d 385; State v. Erwin, 101 Utah 365,
120 P.2d 285. Garner v. Srate, 78 Nev. 366, 371 (Nev. 1962). Counse!’s opening address is a
statement of what he expects to prove. “H made in good faith, it cannot constitute error.”
State v. Olivieri, 49 Nev. 75 (Nev. 1925). [Emphasis Added}.

There are restrictions however; for example, the discussion of inadmissible evidence or
evidence of doubtful admissibiity during the opening sltatement is precluded. See Ronald
Carlson & Edward Imwinkelreid, Dynamics of Trial Practice: Problems and Materials 5.5, at 88
(2d ed. 1995). Importantly, counscl can discuss evidence during opening statement when

there is a “good faith belief” that the evidence will be admitted during trial. Siare v. Smith,

.21 -
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2006 Haw. LEXI1S 163 (Haw. 2006).

An opening statement merely provides an opportunity for counsel 10 advise an

outline for the jury, the facts and questions in the matter before them." Srate v.

Simpson, 64 Haw. 363, 369, 641 P.2d 320, 324 (1982) (citations omitied). See

afso State v. Greyson, 70 Haw, 227, 232 n.4, 768 P.2d 759, 762 n.4 (1989).

Hence, "the purpose of an opening statement is to explain the case to the jury and

[10] outline the proof. It is not an occasion for argument.” 8A J. Moore. Moore's

Federal Practice {Moore's) P29.1.06, a1 29.1-76 (2d ed. 1996).

Ordinarily, "the scope and exient of the opening statement 1s lefl to the sound

discretion of the trial judpe.” Jd. However, the trial court should "exclude

irrelevant facts and stop argument if it occurs." /d. The State should only refer

in the opening statement to evidence that it has "a genuine good-faith belief™”

will be produced at trial. Greyson, 70 Haw. at 232 n.4, 768 P.2d a1 762 n 4,

State v. Sanchez, 82 Haw, 517, 528 (Haw. Ct. App. 1996). {Emphasis Added}.

Moreover, counsel is permitted to use visual charts and/or records during opening
statement to explain what is expected 10 be proven during trial. 4 County Electric Power Ass'n
v. Clard, 72 So.2d 144 (Miss. 1954); Young Mines Co., Ltd . Bluckburn, 196 P.167 (1921);
Deveny v. Rheem Mfg. Co., 319 F.2d 134 (V1. 1963).

In like manner 10 the above, Plaintilfs’ counsel wishes lo employ the use of certain
photographs and documents during opening slatement to outline what is expected to be proven at
trial. Plaintiffs’ counsel has a right to say what facts they expect to prove. 1t will assist the jury
to view this in visual formn through the use of a PowerPoint presentation which will contain
photographs and records, among other documents produced during the course of discovery.

As Plaintiffs’ counsel has a good faith belief that the photographs and records intended to
be used during opening stalement will be admitted during trial, Plaintiffs should be permitted to
utilize the records during Opening Stalements.

1.  PLAINTIFFS MUST BE PERMITTED TO SHOW DEMONSTRATIVE
PHOTOGRAPHS, SURGICAL VIDEOS AND DIAGNOSTIC FILMS SINCE
THEY PROVIDE PROBATIVE PROOF OF AN ELEMENT OF HIS CASE

*Pain and suffering” is a difficult element of damages to convey to the jury especially in

.77
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light of the small window of time in which a plaintiff is given to plcad his case. Thus.
demonsirative photographs and other such evidence like video will assist a jury’s understanding
of one’s pain and suffering.

It is anticipated that Defendant will raise an objection 10 the use of these forms of
demnonstrative evidence on the basis of relevance arguing that the offered evidence is more
prejudicial than probative and will only serve to inflame the jury’s senses.'

Quite the contrary, photographs, video, and diagnostic films offer significant probative
information as a means of conveying an otherwise difficult element of damages. pain and
suffering, to the jury. This form of demonstrative evidence provides the jury, a panel of
laypersons, with a clearer understanding of the medical issues in this case, the medical treatment
provided, as well as the condition William suffered as a result of the subject accident. The
photographs, video. and/or diagnostic films to be offered at the time of trial very imponantly
illustrate what William has had to endure and will endure in the future. as a result of Defendant’s
neglipence, When courts have excluded footage, video or photographs, it has been when the
offered evidence is more prejudicial than probative; for instance, body parts of a plaintiff who
was killed. This is not the case here.

Here, Defendant’s anticipated argument would exclude the only objective evidence that
depicts William’s pain and suffering claim. To not allow William to tell his tail of physical
hardships as a result of this accident would greatly prejudice his case. Again, the photographs.
video, and/or diagnostic films of William should be permitted as demonstrative cvidence as they
are hghly probative of his claims. There is not a single prejudice that Defendant would suffer
from the introduction of this evidence at the time of trial. Indeed. Plaintiffs’ counsel has spoken

with many jurors following completion of a number of other unrelated trials involving significant

| Prejudicial is defined as “within rule allowing exclusion of relevant evidence if probative value is substantially
outweighed by the danger of unfair prejudice, mcans undue tending (0 move the tribunal 1o decide on an
improper basis. State v. Trafton, Me, 425 A.2d 1320, 1344 {1981},
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back. neck and other spinal injuries. Those jurors confirmed that the photographs. video: and/or
diagnostic films, offered during the course of the tirial, assisted them in understanding the
surgical procedures as well as the plaintiff’s pain and suffering explaining that they lacked the
knowledge regarding the invasiveness of such procedures as well as what a person’s body goes
through in such procedures.

Of course, Defendant does not want the jury to see what William has had 10 go through as
a result of Defendant’s carelessness. It has been awful, and will be awful in the luture. for him
having to have his body poked, prodded, cut open, sewn up and invaded by numerous surgical
instruments. This is a large part of William’s damages claims. As such, the jury needs to be
educated about what he has had to endure and visually understand what he will need to endure in
the future. 1t would be unfair prejudice 1o William to not allow him to present his damages o the
jury.

J.  PLAINTIFFS HAVE THE RIGHT TO SUBPOENA NDEFENDANT, JENNY
RISH, AT DEFENSE COUNSEL'S OFFICE AS THIS IS THE ADDRESS
DEFENDANT HAS PROVIDED

With respect to effectuating service, NRCP 5(b)(1) provides as follows:

Whenever under these rules service is required or permitted 1o be made upon a

party represenied by an attorney, the service shall be made upon the attorney

unless the court orders that service be made upon the party.

Consequently, Plaintiffs may subpoena Defendant, Jenny Rish, at defcnse counsel
Stephen H. Rogers, Esq.’s office because (1} she is a party; and, (2) this is the address provided
with the designation of Ms. Rish by defense connsel.

K. DEFENDANT’S MEDICAL EXPERT, DR. JEFFREY WANG, OR ANY
OTHER WITNESS, MUST BE PRECLUDED FROM REFERENCING THE
SUB ROSA VIDEO DURING H1S TRIAL TESTIMONY

a. Dr. Wang should be precluded from mentioning or referring to the Sub Rosa
video based upon this Court’s prior Order.

On March 1, 2011, Plaintiffs’ Motion to Exclude Sub Rosa Video was heard by this
-24.
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Court. The basis for said Motion is the fact that the surveillance footage simply presents

2 William conducting activities of daily living; activities in which he has never represented that he
3 | absolutely could not do. In fact, at his deposition, Defense specifically asked, ““So are there any
4 fj activities that you used to do that you cannot do at all,” to which William responded, “No.” See
z William’s Deposition Transcript at Exhibit *2,” p. 92, 11:20-22. Furthermore, William’s \reating
7 physicians have not restricted him from continuing his employment and routine activities within
g || his daily life. The surveillance video is devoid of any footage showing that William was not

9 telling the truth. Therefore, because the video does not in any way discredit William’s
10
I
12
13

14 | been opened to entitle Defendant to use the Sub Rosa video as impeachment evidence against

testimony, it would be improper to use this video to impeach William.
Based upon the above, this Courl ruled that evidence of the Sub Rosa video would be

excluded until afier William’s direct examination in order to gauge whether or not the door had

IS{ him. Since this ruling. however, Defendanl has informed Plaimifls™ counsel that onc of
16 Defendant’s medical expert witnesses, Jeffrey Wang, M.D.. 1s only available 1o testify on
17

Monday. March 21, 2011, which is during Plaintiffs’ case in chief. In the spirit of cooperation,
18

19 Plamtiffs have agreed to allow Dr. Wang testify out of order to accommodate his busy schedule.
20 | The circumstances of Dr. Wang's availability, however, present an interesting dynamic with
21 | regard to this Court’s order to exclude (at least for the time being) the Sub Rosa video because

Dr. Wang will be called to testify before William takes the stand. It is anticipated that the

23

defense will attempt to elicit testimony from Dr. Wang regarding the Sub Rosa video during
24
2 direct examination, forcing Plaintiffs’ counsel 1o object. Once testimony reparding the Sub Rosa

26 | video has been elicited, however, the bell cannot be unrung and Plaintiffs™ will be forever
27 || prejudiced by the same throughout the remainder of irial, despite this Court’s prior ruling.

By way of background, Dr. Wang has been retained by Defendant as a medical expert

.25
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witness 1o dispute Plaintiff’s medical causation claims. Afler reviewing literal volumes of
medical records and performing a Defense Medical Examination. Dr. Wang has authored three
(3) separate reports dated February 10, 2009, October 1, 2009, and July 4. 2010, which are
attached hereto as Exhibits “3,” “4,” and “5,” respectively. In each of these three (3) reports.
Dr. Wang offers the opinion that only 25 % of Wiiliam's medical conditions are attributable to
the subject motor vehicle collision. (See /d.). Notwithstanding this long survived opinion (since
February 10, 2009), Dr. Wang was recently deposed on February 15. 2011 and testified (without
warning) that his apportionment opinion has changed, in part. because he has had an opportunity
to view the Sub Rosa video taken of William between the dates of June 4, 2008 and July 18,
2008. 1t is NOW Dr. Wang’s opinion that he would apportion “much less than 25%” of the
medical conditions William suffers currently from to the subject motor vehicle collision and
testified that it would be hard 1o relate any of the current symptomatology to the incident. (See
Deposttion of Dr. Wang, attached hereto as Exhibit “6,” at 70:8-25: 72:1-3).

Notably, the Sub Rosa video that Dr. Wang reviewed and relied upon in changing his
apportionment opinions was laken approximately seven (7) montbs before Dr. Wang authored
his first written report on February 10, 2009 and approximately (2) years before hc authored his
last written report on July 4, 2010. Moreover, Defendant produced said Sub Rosa video 1o
Plaintiffs on September 10, 2008. (See Defendant Jenny Rish’s First Supplement to the 16.1
Early Case Conference Production of Document and/or Witnesses attached herelo as Exhibit
“77). Inexplicably. however, the defense chose not to provide Dr. Wang with the Sub Rosa
video until sometime after he had authored his latest report in July 2010 and when he was
deposed in February 2011. There is simply no justifiable excuse for Defendants’ delay in
supplying their own expernt with the Sub Rosa video and springing brand new apportiomment

opinions upon Plaintiffs just weeks before the commencement of trial. Mareover, should Dr.
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Wang be permitted 10 mention the Sub Rosa vidco at trial. it would run afoul of this Count’s
previous QOrder to exclude the Sub Rosa video unti] after William has testified on direct.
Defendant will likely argue that Dr. Wang should be permitled to testify reparding the
Sub Rosa video because it is information relied upon by him in coming o his final
apportionment opinions and prejudice will result should he be disallowed to express the same.
Such an argument;, should it be made, amounts to nothing more than a red herring as Dr. Wang
has made it clear that based upon other information he has reviewed. excluding the Sub Rosa
video, his opinions regarding apportionment have changed to attribute “much less than 25%™ 10
the subject incident. (See Exhibit *6,” at 21:19-25; 22-11). 1o other words. with or wilhowt
relying upon the Sub Rosa video, Dr. Wang’s apportionment opinion is that much less than 25%
of William’s medical condition is attributable to the subject motor vehicle collision.

Specifically, Dr. Wang testified:

Q. ....Based on the physical therapy records, the Southwest Medical
records, and the records of Dr. Winkler that you reviewed since your last
report, has that changed your conelusions in any way?

A Well, it's hard to answer that question because I've reviewed these
records along with the surveillance video. So are you asking me to
hypothesize sort of a theoretical situation where ] just totally forget aboul
the surveillance video and then look only at these records and see whether
that changes my opinion?

Q Correct.

A So without the surveillance video, in my prior reports | apportioned no
more than 25 percent of the patient's symptomology 10 the moior vehicle
accident in question on April 15th, 2005. Looking at these new records and
discounting the surveillance video, I think it's reinforced my opinions that
there really were not many radiographic changes following the motor
vehicle accident. And the fact that I initially had apportioned 25 percent of
his ongoing pain was because giving the patient the benefit of the doubt,
assuming he's reliable, that I would trust his reports of his pain. and I
believe he had a soft tissue injury. The problem with that is that these soft
tissue injuries typically resolve with time. And the fact that this patient has
gone on to have conlinued pain without a specific pain generator, or at least
in my opinion, 1 probably would apportion much less than 25 percent.

(See 1d),
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Based upon Dr. Wang's deposition testimony, it is clear that his opinion regarding
apportionment can be expressed without mentioning the Sub Rasa video and no prej‘udicc 10 the
Defendant will stem from the exclusion of this evidence until afier William has testified on
direct, pursuant to this Court’s previous order.

Consequently, Plaintiffs request that Dr. Wang be precluded from relying upon and
referencing the Sub Rosa video during his trial testimony, and, that prior to Dr. Wang taking the
stand, defensc counsel and Dr. Wang be advised by this Court, outside the presence of the jury,
to abide by this Court’s previous ruling regarding the mention of the Sub Rosa video.

b. Dr. Wang’s rccently changed opinion regarding apportionment should be
excluded because of Defendant’s violations of NRCP 16.1 and 26.

Because of the improper and egregious late disclosure of the surveillance video to Dr.
Wang. this Court would be well within its rights to preclude Dr. Wang from relying upon the
Sub Rosa video in its entirety regardless of whether or not the Sub Rosa video is determined 1o
be admissible afier the direct examinatjon of William.

NRCP 16.1 (a)(2)(B) requires a retained expert 1o ‘provide all opinions and the bases
therefore in a written report. See Jd. The purpose of the rule is to put the adverse party on notice
of the opinions expected to be éxpresscd at trial so that there is no surprise or “trial by ambush.”
Rule 26 (e)(1) provides thal a party is under a duty to supplement its expert’s opinions “at
appropriate intervals” and specifically provides that an expert’s opinions are 10 be provided, at
the latesl, by the time that a party’s pre-trial disclosures are due under Rule 16.1(a)(3). which is
no later than thirty (30) days before trial. See /d. NRCP 37 (c){(1) permits this Courl to strike
evidence not properly disclosed in compliance with Rule 16.1. See Id Dr. Wang's recently
changed opinion should be excluded on the grounds that Dr. Wang did not make Plaintiffs aware
of the same until February 15, 2011, during Dr. Wang’s deposition, which was twenty-seven (27)

days before the March 14, 2011 wrial date. ‘As a result. Dr. Wang’s changed opinion regarding
_28 -
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apportionment should be excluded in its entirety pursuant to NRCP 26 (e)(1), NRCP 16.1(a}3)
and NRCP 37 (e)(1). See Id  See also Wrir of Mundamus in the matter of Kinstel v. The Eighth
Judicial District Court of Nevada, atlached hereto as Exhibit “87).

There is absolutely no justification for the two (2) full year delay in supplying the Suh
Rosa video 10 Defendant’s medical expert. The only expianation for such a delay is 10 prejudice
Plaintiffs in an allempt 1o gain a tactical advantage at tnal. Defendant must not gain an
advanlage in such a manner and must not be awarded for their failure lo comply with the Nevada
Rules of Civil Procedure. Thus, Dr. Wang’s tnal testimony should be limited as requested

above.

L. PLAINTIFFS’ COUNSEL MAY USE LEADING QUESTIONS TO EXAMINE
ANY ADVERSE WITNESS DURING HIS CASE IN CHIEF DURING CROSS-
EXAMINATION

Plaintiffs may lead an adverse witness during his case in chief. Whether leading
questions should be allowed or not is a matter largely within the discretion of the trial court.
Anderson v. Berrum, 36 Nev. 463, 136 Pac. 973 (1913), cited, Lioyd v. Srare, 85 Nev. 576, at
578. 460 P.2d 111 {1969); Barcus v. State, 92 Nev, 289, at 291. 550 P.2d 4171 (1976), see also,.
Leonard v. Stete, 117 Nev. 53, at 70, 17 P.3d 397 (2001). Regarding the issue, NRS 50.1]15
allows a party lo ulilize leading questions when examining an adverse parly, or a witness
identified with an adverse party.

Here, the Court should exercise its discretion and, pursuant to statute, allow Plaintiffs 1o
utilize leading questions to examine any adverse witness during his case and chief in order to
make the interrogation and presentation effective for the ascertainment of the truth and avoid
needless consumption of time. NRS 50.115(1)(a) and {b).

It is also Plaintiffs’ right to ask leading questions on cross-examination and for the Court

10 require the witness to respond only with a “Yes” or “No™ to those questions withoul

279 .
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explanation. NRS 50.115. The purpose of this is to elicit testimony supporting the Plaintiffs’

7 || case and to impeach the witness. Once the cross-examination has concluded it is then the
3 || Defendants’ right to attempt rehabililation on re-redirect examination,

4_, Plaimiffs’ counsel has specific experience with witnesses who refuse to answer leading
? questions and insist on attempling to engage opposing counsel in argument instead of simply
]

7 answering the questions thatl are posed. During trial, counsel could have to request the Trial
3 Court to instruct Defendant’s witnesses to answer counsel’s leading questions and that the
9 witnesses can explain his answers on re-direct. Plaintiffs’ trial counsel will also be requesting the
10 Court 10 strike non-responsive answers by any of Defendant’s witnesses.

:; it 1s always appropriate for a witness to rehabilitate his testimony, where an attempt is
13 made on cross-examination 10 impeach his credibility. Klas v. Goetz, 505 P.2d 726, 211 Kan.
14 126 {Kan. 1973). On re-direct examination, a witness may explain matters made subject 1o

15 || cross-examination testimony and to correct any wrong impression which may ha»:c been created. %
16 Wood v. Dwyer, 515 P.2d 1291, 85 N.M. 687 (N.M. App. 1973). It is usually a basic function of §
7 re-direct examination 1o allow a witness to explain his testimony eliciled on cross-examination.

:2 Sandville v. State, 593 P.2d 1340 (Wyo. 1979}, including “yes” and “no” answers.

%) Plaintiffs have a right to ask only leading questions on cross-examination of an adverse

21 [ witness and 1o restrict the witness's answer to responding to the questions without explanation.

This is the only tool a party has to effectively examine an adverse witness and present the theory

23

of their case through that witness. 1f counsel is not permitted to limit the responses of any
24
25 adverse witness to “yes” or “no” on cross-examination this right is seriously diminished. It is the

26 | purpose of re-direct examination to allow the withess to explain.

28
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M. THE POLICE REPORT MAY BE USED TO REFRESH OFFICER
HAGGSTROM’S MEMORY; AS PAST RECOLLECTION RECORDED

N.R.5. 50.125 provides:

If'a witness uses a writing to refresh his memory, either before or while testifying.
an adverse party is entitled (a) to have it produced at the hearing; (b) to inspect it:
{c) 10 cross-examine the witness thereon; and (d) to introduce in evidence those
portions which relate to the testimony of the witness for the purpose of affecting
his credibility.

If i1 1s claimed that the writing contains matters not related to the subject matier of
the testimony, the judge shall examine the writing in chambers, excise any
portions not so related, and order delivery of the remainder to the party entitled
thereto. Any pertion withheld over objections shall be preserved and made
available to the appellate court in the event of an appeal.

N.R.5 51.125 provides

A memoranduin or record concerning a matter about which a witness once had
knowledge but now has insufficient recollection to enable him to testify fully and
accurately 15 not inadmissible under the hearsay rule if it is shown 10 have been
made when the matter was fresh in his memory and to reflect that knowledge
correctly.

The memorandum of record may be read into evidence but may not itself be
received unless offered by an adverse party.

In this case, a written Traffic Accident Report prepared by Officer Hapgstrom may or
may not be admissible by either party as an exhibit. See Frias v. Aurello. 101 Nev. 219 (1985).
Hawever, both NRS 50.125 and 51.125 may be utilized to use the Traffic Accident Report in
relation to the testimony of the police officer, should the occasion arise.

N. DEFENDANT AND HER WITNESSES MUST BE PROHIBITED FROM
OFFERING ANY AND ALL TESTIMONY RELATED TO A MINOR
[IMPACT DEFENSE

On March 1, 2011, this Court granted Plaintiffs’ Motion in Limine to (1) Preclude
Defendant from Raising a “Minor” or “Low lmpact” Defense. The Mation in Limine

specifically argued that “{t}he defense must be precluded from commenting upon the dynamics

of the motor vehicle crash and from arguing, suggesting or insinuating at trial that the crash was
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a “minor impact” or “low impact” collision, and not significant enough to cause PlainifTs
injuries.” (See Motion in Limine at 7, attached hereto as Exhibit *9”). Moreover. the Motion
asked that all expert wilnesses be precluded from arguing the same and that any ana all property
damage photographs and repair estimates ne excluded. (See /d.. generaily). This Court Granted
the subject Motion in its entirety. Notwithstanding, it is anticipated that the defense will
attempt lo elicit information from the Defendant herself and other witnesses that the collision
was “minor,” which would be a blatant violation of this Court’s Order.

. As discussed in Plaintiffs’ Motion, only a qualified expert in the area of biomechanical
engineering may offer opinions regarding the nature and extent of the forces imparted 10 a body
and how those forces may or may not cause trauma. The defense, however. will likely attempt 1o
argue that whether or not an impact is “minor” is 2 common sense issue that a lay wilness is
permitted to explain.  Despite this anticipated argumem, accident reconstruction and

biomechanical issues are not common sense issuwes within the eommon _knowledge of lay

persons. In fact, the Nevada Supreme Court has set forth stringent foundational requirements
with respect to expert testimony relating to these areas of expertise. See Hallmark v. Eldridge,
189 P.3d 646 (Nev. 2008); Levine v. Remolif, 80 Nev. 168, 390 P.2d 718 (1964) and Choat v.
McDorman, 86 Nev. 332, 468 P.2d 354 (1970). These cases hold that expert testimony cannot
be based upon speculation. /4. Rather, such testimony must come from a qualified expert and
must be based upon hard data, such as the speed of the vehicles, the depth of the crush damage
based upon a visual inspection of the vehicles, and the weight and height of the vehicles, to name
a few. Id

Defense counsel’s only purpose to introduce testimony from the Defendant, and or other
lay witnesses. as to the actual impact that occurred is to create speculation regarding whether or

not the subject impact could have caused the medical conditions being claimed in this case.
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Because of the rank speculation that would occur should a “minor impact defense” be
introduced. this Court has specifically excluded the same from tnal and has prohibited Defendant
medical expert witnesses from testifying regarding the impact. If Defendant’s medical experts
(who arguably have some understanding of the aifect a minor impact can have on the human
body) are prohibited from testifying or suggesting that the subjeet impact was ““minor” piven the
prejudice that would befall Plaintiffs, then centainly all lay wilnesses, including the Defendant
herself, should be precluded from testifying 10 the same.

0. JUDICAL NOTICE SHOULDP BE TAKEN OF THE LIFE EXPECTANCY
TABLE

This Court may take judicial notice of “facts in issue or facts from which they may be
inferred.” NRS § 47.130. “A judicially noticed fact must be (a) Generally known within the
territorial jurisdiction of the trial court; or (b) Capable of accurate and ready determination by
resoit to sources whose accuracy cannot reasonably be questioned, so that the fact is not subject
to reasonable dispute.” fd.

The Life Expectancy Table is published by the United States Census Bureau and is a
statistical abstract of the United States population. The data as set forth in the Life Expeclancy
Table is generally known in Nevada and is capable of accurate and ready determination by
simple reference to reliable federal governmental sources. Moreover, the Life Expectancy Table
1s ofien relied upon by experts in Nevada District Courts. As such, the Court in this matter
should lake Judicial Notice of the Life Expectancy Table so the parties may readily refer to the
data as set forth in the table during the trial of this matter. A true and correct copy of lhe Life
Expectancy Table is attached hereto as Exhibit “10”.

r, WILLIAM’S PHYSICIANS WILL BE PROVIDING TESTIMONY ABOUT
HI1S ONGOING MEDICAL TREATMENT

Over the course of this litigation, William's treating physicians have reviewed additional
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medical information. performed additional procedures, physical examinations and diagnostic
lesting upon William, and may be offering opinions regarding this additional information.
William’s medical problems are ongoing and he has continued 1o treat with his physicians up to
the time of and during trial. As such. his physicians will be providing testimony regarding his
additional examinations, diagnosis, and recommendations for fulure treatment and prognosis of
William. His medical conditions and treatment do not exist in a vacuum. Injured plaintiffs are
not required to cease all ongoing medical treatment between the close of discovery and trial. It is
respectfully requested that this court consider the same when William’s doctors testify regarding
his current and future condition.

Compensation for future medical expenses is a recoverable category of damages. See
Yamaha Motor Co., U.S.A. v. Arnoult, 114 Nev. 233 (1998). Additionally, a plaintiff may
recover damages for future pain and suffering as well. Sierra Puc. Power v. Anderson. 77 Nev.
68. 75-76 (1961) (finding thal in order 10 recover for future pain and suffering. there must be
sufficient evidence from which the jury can arrive at the conclusion that the parly will probably
suffer such damages in the future). “An award of future medical expenses must be supported by
sufficient and competem evidence.” Yumaha, at 249, ciling K-Mart Corp. v. Washingion, 109
Nev. 1180, 1196 (1993).

In Yamaha, the Nevada Supreme Court was faced with the issue of whether a jury award
for future medical expenses in the amount of $500,000 was excessive. The Courl held that the
award was supported by substantial evidence in the record. Jd. at 249-50. 1n so holding. the
court found that plaintiff had presented competent medical testimony as to the accrued medical
costs sustained as of the date of trial and that her injuries would require recurrent medical
attention. Id. Thus, the Nevada Supreme Court found it appropriate for the plaintiff to present

evidence of medical costs as of the date of trial.

.34 .
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Just as the plaimiff in Yamaha was permilted to present evidence of his ongoing medical
carc. including the cost of treatment through trial, William should be permiued le present
evidence of his ongoing medical care. Further, William should also be entitled to present
evidence pertaining to his future medical needs as well.

Q. WILLIAM’S EXPERTS AND TREATING PHYSICIANS/EXPERTS SHOULD
BE PERMITTED TO TESTIFY DESPITE THE ANTICIPATED ARGUMENT
THAT THEIR TESTIMONY WILL CONSTITUTE THE PRESENTATION
OF CUMULATIVE EVIDENCE,

It is anticipated that the defense will attempt to argue that William's treating physicians’
and experts’ iesiimony will constitute the needless presentation of cumulative evidence. Despite
this argument, however, all the experts and physicians that will be called at trial have different
fields of expertise and all offer unique perspectives as to William’s care and condition. Courts
will not exclude expert lestimony where each expert, although testifying Lo similar topics, offer a
unique perspective to the issue being addressed. In Sione v. Stoker. 1992 1).S. App. LEXIS
10417 (4th Cir. 1992), the court examined the application of FRIE 403, which is 1dentical to NRS
48.035, and held 1hat:

We cannol say on the record before us that the district court abused its discretion

in deciding that the relevance of three doctors' testimony regarding causation was

not "substantially outweighed by . . . prejudice . . . or needless presentation of

cumulative evidence.” See Fed.R.Evid. 403. Causation_was the crucial element

of the case and, in the district court’s view, each witness offered a distinct
insight to the guestion.

See also Coleman v. Home Depot, Inc., 306 F.3d 1333 (3rd Cir. 2002), holding thay, “there is a

stronpg_presumption that rclevant evidence should be admitted, and thus for exclusion

under Rule 403 to be justified, the probative value of cvidence must be ''substantially

outweighed' by the problems in admitting it. As a result, evidence that is highly probative

is exceptionally difficult to exclude.”

"Cumulative evidence is not bad per se; it is the 'needless prescntation' that is to be

_35.
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avoided.” 22A Charles Alan Wright & Kenneth W. Graham, Jr., Federal Practice and Procedure
§ 5220 (1978). District courts have broad discretion to place reasonable limits on the
presentation of e:vidence to prevent undue delay, waste of time, or needless presentation of
cunulative evidence. United States and Cas. Co. v. Historic Preservation Trust, 265 F.3d 722,
727-28 (8th Cir. 2001) (citing First Nat't Bank and Trust Co. v. Holingsworth, 931 F.2d 1295,
1304 (8th Cir. 1991)).

As stated above, each treating physician and/or expert is designated [or a unigue purpose
and their testimony will not be cumulative regardless of whether they touch on similar topics. A
surgeon’s insight differs from that of a physiatrist, from thal of a pain management physician.
from that of a life care planner, from that of a neuropsychologist, and so on. Each expert is
entitled to testify to matters within the scopes of their expertise in spite of that their opinions may
apply to the same issue (for instance, damages or causation). This is not “necdless presentation
of evidence” such that it is “cumulative”™ within the meaning of the Nevada Rules of Civil
Procedure.

R. DEFENDANT 1S LIABLE FOR ANY DAMAGES ASSQCIATED WITIl THE
MEDICAL CARE WILLIAM SOUGHT FOR HIS INJURIES

It is anticipated thal Defendant will attempt to argue that she is not liahle for William’s
injuries. medical procedures, or need for future surgeries because there was no need for such
inlervention and/or the intervention was inappropriate. However, William's medical providers
will testify that he needed the medical interventions, and other treatment as a result of the subject
accident.

Furthermore, William is entitled to rely on his physicians’ opinions as to the necessary
course of his treatment. Even il those physicians’ opinions are incorrect, Defendant is still
chargeable with those damages because subsequent medical malpractice is a foreseeable

consequence of Defendant’s negligence. Nelson v. /1683 UNICO, Inc.. 246 A2d 447, 448
236 -
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| (N.Y. 1998). The courts deem the original torifeasor liable for any harmful consequences of
9 medical or surgical treatment of the original injury which are normal or reasonably foreseeable
3 | risks incident to the original injury. 100 A.L.R. 2d 808.
4 Since William has had invasive medical procedures, Defendant should not be allowed to
5
argue such medical treatment was unnecessary because that argument is tantamount 1o alleging
6
7 medical malpractice. If William’s physicians recommended or performed medical procedures
8 that were unnecessary, then their care fell below the standard of care. Defendani would thus still
9 be liable for the costs of these procedures and any resultant injury therefrom.
10 In addition, Defendant is not permitied to make such an argument unless they do so
1
through competent medical expert testimony. See NRS 50.275; See also Layion v. Yankee
12
13 Cuithness Joint Venture, 774 F.Supp. 576 (1991); Fernandez v. Admirand, 108 Nev. 963, 973,
14 || 843 P.2d 354 (1993); Brown v. Capanna, 105 Nev. 665, 671-72, 782 P.2d 1299 (1989).
15 S.  PLAINTIFFS MAY NOT BE CROSS-EXAMINED REGARDING ANY ISSUE
16 NOT TESTIFIED TO ON DIRECT, MEDICAL CONDITIONS NOT
CLAIMED TO BE CAUSED BY DEFENDANT'S NEGLIGENCE OR
17 MEDICAL CONDITIONS NOT SUPPORTED BY QUALIFIED MEDICAL
EXPERT OPINION
18
19 Despite this Court’s clear orders precluding William’s unrelated injuries, Plaintiffs
20 | anticipate that Defendant will attempt to discredit him by interjecting William’s unrelated
21 medical history mto the nstant case. Defendant should not be permitied to elicit any testimony
22 from William or his medical witnesses regarding any medical condilions that William does not
23
pursue on direct examination unless Defendant can show through competent medical evidence
24
2% that the condition about which he is inquiring is what is causing William’s present symptoms.
26 | See NRS 50.115, Mode and order of interrogation, which provides in pertinent part that:
27 2. Cross-examination is limited to the subject matter of the
2 direct examination and matters affecting the credibility of the
8 witness, unless the judge in the exercise of discretion permils
inquiry into additional matters as if on direct examination.
-37-
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(Emphasis Added).

in addition, any testimony regarding William’s unrelated medical history is irrelevani 1o
the claims at issue in the case and is therefore inadmissible under 48.025(2). See oiso
Sokolowski v. Medi Mart, Inc., 24 Conn.App. 276, 587 A.2d 1056 (1991), (“[a]bsent competent
and relevant evidence of a causal connection between the pre-existing condition and the injury
complained of, evidence of the pre-existing condition is inadmissible.”). Even if relevant, the
testimony is inadmissible under NRS 48.035, entitled “Exclusion of relevant evidence on
grounds of prejudice, confusion or waste of time,” which holds in pertinent part:

1. Although relevant, evidence is not admissible if its probative value is

substantially outweighed by the danger of unfair prejudice, of confusion of the
issues or of misleading the jury.

2. Although relevant, evidence may be excluded if its probative value is
substantially outweighed by considerations of undue delay, waste of time or
needless presentation of cumulative evidence.

The Court is authorized to exclude even relevant evidence if its probative value is
substantially outweighed by the danger that it will confuse the issues, mislead the jury, or result
in undue delay. Southern Pac. Transp. Co. v. Fitzgerald, 94 Nev, 241, 243, 577 P.2d 1234, 1235
{1978).

It 1s anuicipated that the defense will attempt to introduce testimony at trial with regard to
aminor motorcycle accident in 2003 wherein William sustained sofi tissue injuries and abrasjons
to his right elbow, William having high blood pressure and/or high cholesterol.  lmportantly,
this Count has ruled that all evidence regarding these matters is excluded. Accordingly,
Defendant is precluded from cross-examining William, or any other witness with regard to the

above referenced matiers, or any other matter which was not addressed during direct

examination.
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2 THIS COURT HAS RULED AS FOLLOWS IN PRE-TRIAL MOTIONS

3 The Court has made the following rulings on Plaintiff's Omnibus Motion in Limine:

4 1) Plaintiffs’ request to exclude prior and subsequent unrelated accidents, injuries

5 and medical conditions and prior and subsequemt claims or lawsuits was
GRANTED in all respects;

6

7 2) Plaintiffs’ request to preclude reference to William being a malingerer.
magnifying symploms or manifesting secondary gain motives was GRANTED,

g such that medical witnesses may lestify 10 medical inconsistencies. but references
to Plaintiff being a malingerer, magnifying symptoms or manifesting secondary

9 gain motives are excluded;

10 3) Treating physicians do not need to prepare expert reports separate from and in

11 addition to their medical records and dictated reports;

12 4) Plaintiffs® request 1o preclude reference to defensc medical examiners as

1 “independent” was GRANTED;

14 5) Plaintiffs” request 10 preclude argument that this case is “auorney driven” or a
“medical-buildup” case™ was GRANTED,

195

6 6) Plaintiffs’ request to preclude references to collateral sources of payment or
medical bills and all other expenses, including health insurance, liens and/or

17 Medicare be excluded was GRANTED: and

18 7 Plaintiffs’ request to exclude evidence of when Plaintiffs retained counsel was
GRANTED.

20 Plaintiffs’ Motion in Limine to (1) Preclude Defendant from Raising a “Minor” or “Low

21 Impact™ Defense, (2) Limit the Trial Testimony of Defendant’s Expert, David Fish, M.D. and;

{3) Exclude Evidence of Property Damage was ruled upon as follows:

& 1) Plaintiffs’ request to preclude Defendant from Raising a “Minor” or “Low

24 Impact™ Defense was GRANTED.

2 2) Plaintiffs’ request to limit the trial testimony of Defendant’s expert, David Fish,

26 M.D. 10 those areas of expertise that he is qualified to testify in regards to is
GRANTED. Neither Dr. Fish nor any other defense expert shall opine regarding

27 biomechanics or the nature of the timpact of the subject crash at trial.

28

3) Plaintiffs’ request to exclude the property damage photos and repair invoice(s)
was GRANTED.

-39.
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Plaintiffs’ Motion 10 Exclude Sub Rosa Video is deferred until after Plaintifl"s direct

testimony, so that Defendant can establish how it impeaches the Plaintiff. Defendant is

precluded from showing the sub rosa video or referring to it until that time.

The Court ruled on Plaintiffs” Second Omnibus Molion in Limine as follows:

1

2)

3)

4)

)

Plaintiffs’ request to exclude Plaintiffs’ prior and subsequent unrelated accidents,
injuries and medical conditions and prior and subsequent claims or lawsuits was
GRANTED in part and DENIED in part. Any and all evidence relating to
Plaintiffs’ Jawsuit concerning their home is excluded. However, Wilham’s
diagnosis of a non-cancerous tomor may be admitted for the limied purpose 1o
show emotional distress.

Plaintiffs’ request 10 exclude hypothetical medical conditions was GRANTED as
written.

Plaintiffs’ request to exclude evidence of the absence of medical records for any
period of time prior to the accident was GRANTED.

Plaintiffs’ request to exclude any reference to an alleged federal grand jury
investipation into doctors and lawyers in Las Vegas was GRANTT:D.

Plaintiffs’ request to exclude reference to attorney advertising was GRANTED.
However, if during voir dire members of the venire volunteer information on the
subject of attorney advertising based upon questions in the jury Questionnaire, the
subject of attorney adverlising may be inquired into during voir dire.

The Court has ruled on Defendant’s Motions in Limine as follows:

)

2

3)

4)

3)

Defendant’s Motion in Limine Enforcing the Abolition of the Treating Physician
Rule was GRANTED;

Defendant’s Motion in Limine to Exclude the Traffic Accident Report and the
Investigating Officer’s Conclusions was GRANTED.

Defendant’s Motion in Limine to Preclude Questions Regarding Verdict Amounts
During Voir Dire was DENIED in part. Attorneys are allowed to follow-up on
questions in Jury Questionnaire;

Defendant’s Motion in Limine to Prevent Plaintiff from Arguing “Responsibility
Avoidance” was GRANTED in pari to the extent the Motion soughl to preclude
argument during voir dire, but DENIED in all other respects.

Defendant’s Motion in Limine to Limit the Testimony of Plaintiff’s Treating

- 40 -
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Physicians was DENIED:

Defendant’s Motion in Limine {o Preclude Plaintiffs’ Medical Providers and
Experts From Testifying Regarding New or Undisclosed Medical Treatment and
Opinions was DENIED;

Defendant’s Motion in Limine to Exclude Graphic and Lurid Video or Animated
Depictions of Surgical Procedures was GRANTED regarding bloody and/or lurid
video depictions, but DENIED as 1o photos that are not 100 lurid and animations;

Detendant’s Motion in Limine to Preclude Witnesses from Offering Testimony
Regarding the Credibility or Veracity of Other Witnesses was GRANTED:

Defendant’s Motion in Limine 10 Exclude Evidence of Senate Investigation was
GRANTED,

Defendant’s Motion in Limine to Preclude Argument of the Case Dutring Voir
Dire was GRANTED in part regarding argument during voir dire. DENIED in ali
other respects;

Defendant’s Motion in Limine to Exclude Duplicative and Cumulative Testimony
was DENIED;

Defendant’s Motion in Limine to Exclude Plaintiffs’ Life Care Expert. Kathleen
Hartmann, R.N. was DEN]ED without prejudice. subject 1o Plainti{f laying proper
foundation for her life care plan conclusions;

Defendant’s Motion in Limine to Exclude the Report and Opinions Plaintiff’s
Accident Reconstruction Expert, David Ingebretsen was GRANTED regarding
actval causation, but DENIED without prejudice on all other issues, subject 1o
Plaintiff laying proper foundation; and

Defendant’s Motion in Limine to Exclude the Report and Opinions Plaintiff"s
Economist, Stan V. Smith was GRANTED as 1o loss of business income, given
msufficient foundation and DENIED as to the loss of household services. loss ot
consortium and hedonic damages as long as proper foundation is laid.

Y.

THE PARTIES HAVE STIPULATED TO THE FOLLOWING MOTIONS IN LIMINE

)

2)

Reference to or evidence of Plaintiff pulling a muscle in his lower back 23 to 24
years ago while moving a keg of beer at California Beverage Company;

Reference 10 or evidence of a motor vehicle accident that occurred 25 years ago

wherein Plaintiff was pulling a boat with hus pick up truck and another vehicle hit
the boat and knocked it off the trailer;

-41 -

002980

002980 .




186200

MAINOR EGLET

(e

N - e L R " I 8 |

H

i

i

H

i

i

i

il

i

4)

3)

6}

7

8)
9

002981

Argument regarding improper use of prescription medications:
Plaintiffs’ and/or Defendants’ specially retained non-testifying consultants. if any;

Improper attorney arguments. such as those prohibited by the Nevada Supreme
Court. See Lioce v. Cohen, 122 Nev., Advance Opinion 115 (2006).

Reference {0 this acaadent being unavoidable;

Any evidence relating to the fact that a recovery by Plaintiff would or would not
be subject to taxation, or that Plaintiff’s income would or would not be subject to
taxation;

Any reference to offers of settlement or compromise;

The fact that either party filed any pre-trial motions, any ruling made by the coun
regarding the motions, or the content thereof:

Reference 10 or evidence of treatment not reflected in the parties” document
production;

Reference to or evidence that James and LLinda Rish were parties 1o the action:
Brandon’s medical billing is usual and customary in Las Vepas. Nevada;
Non-testifying witnesses shall be excluded from 1he couriroom; and

The deposition testimony of Britt Hill, PA.C may be read 1o the jury, as Mr. Hill

is unavailable to appear at trial (reserving the right to redaet or designate portions
of the deposition to be read).

.42 .
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V1.

CONCLUSION

Plaintiffs ask this Court to consider the above law and argument throughout the trial of

this case. ﬁf
DATED this _ / /  dayof March, 2011.

IDT. WALL, ESQ.

evada Bar No. 2805

ROBERT M. ADAMS, ESQ.
Nevada Bar No. 6551

MAINOR EGLET

400 South Fourth Street. Suite 600
Las Vegas, Nevada 8910]
Attorneys for Plainiiff
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