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DISTRICT COURT
CLARK COUNTY, NEVADA

*x kX kX x %

ENRIQUE RODRIGUEZ, . CASE NO. A-531538
Plaintiffs, . DEPT. NO. X
vSs.
. TRANSCRIPT OF
FIESTA PALMS, LLC, . PROCEEDINGS
Defendant. . ***PARTIAL TRANSCRIPT***

BEFORE THE HONORABLE JESSIE WALSH, DISTRICT COURT JUDGE

BENCH TRIAL
(CLOSING ARGUMENTS)

WEDNESDAY, NOVEMBER 10, 2010

APPEARANCES::
FOR THE PLAINTIFF: STEVEN M. BAKER, ESQ.
ROBERT S. CARDENAS, ESQ.
Benson, Bertoldo & Baker
FOR THE DEFENDANT: KENNETH C. WARD, ESQ.
Archer Norris
COURT RECORDER: TRANSCRIPTION BY:
VICTORIA BOYD VERBATIM DIGITAL REPORTING, LLC
District Court Englewood, CO 80110

(303) 798-0890

Proceedings recorded by audio-visual recording, transcript
produced by transcription service.

16 App. 3074




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

LAS VEGAS, NEVADA, WEDNESDAY, NOVEMBER 10, 2010, 1:22 P.M.

(This is a partial transcript, containing the closing

arguments, only.)

THE COURT: All right. Whenever you're ready, Mr.
Baker.

CLOSING ARGUMENT BY PLAINTIFF

MR. BAKER: Your Honor, I'm not going to be very
long, because I have watched you watch, and I hear your
recollection as you spit it back at me.

And I just, first, also haven't seen a three-week
bench trial and I wanted to thank counsel, and the Court in
particular, and the court staff for just a cordial,
experienced trial in a -- in a very orderly and mannerly way
and it was really appreciated.

I have put together a computation of plaintiff's
damages, if I may approach.

THE COURT: By the way, it's nice to hear that. And
I appreciate the fact that counsel has a cordial, professional
relationship as well.

MR. BAKER: He's a good guy.

THE COURT: 1It's been a pleasure.

MR. WARD: I think we both done our best.

THE COURT: I think you have.

MR. BAKER: So saying that, I do have to say a

Verbatim Digital Reporting, LLC ¢ 303-798-0890

16 App. 3075
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couple of things that K.C. had talked about during his
opening.

And, Your Honor, when I came into the Court and I
opened for you, I suggested that this was a case that
liability was clear, and I believe that that's established.
It's a case that Enrique Rodriguez was fundamentally ruined.
I mean, his foundation was taken out and he was injured in a
very profound way with a constellation of arguments.

And I promised that I would bring people into this
court, and according to scientific methodologies, and known
scientific protocol, and known medical protocol, show you how
this perhaps seemingly separated-in-time constellation of
injuries was very much related to having the foundation taken
out and the structure just kind of crumbles afterwards.

And that's a fundamental rule of any kind of
constructive reality. If you take out the foundation, the
structure is going to crumble. And what K.C. basically said,
and we've made up and had accord since then, is that Mr.
Rodriguez was fat and was a liar, and that I manipulated the
medical evidence, and that these doctors were not going to
link up this case for you in a manner that was credible and
believable.

And I'm not even speaking to a preponderance, I'm
speaking in a matter that just rings true in the face of a

mountain of scientific testimony in front of you.

Verbatim Digital Reporting, LLC ¢ 303-798-0890

16 App. 3076
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So let me talk just briefly about the liability,
because I kind of just did it twice with respect to my
motions.

But this Court is aware that it used to be this
promotional event, the Monday night football with Brandy
Beavers, it used to be in a room called the Key West room.
And it was taken from the Key West room and it was put into

the Sports Book to help profit the casino and there's no

worries with that. I want Las Vegas casinos to be profitable,
I live here. But certainly not in a way that it endangers
people.

And Sherry Long, who was the all business lady who
was sitting up there, very specifically said that she heard
about these objects being thrown, thought it was
inappropriate, foreseeably could harm somebody, was risk to
her patrons, was just not the thing that she was going to have
on her property and had a meeting with her staff, including
Denise Demuncus (phonetic) and told them these promotional
items are not going to be thrown into the audience for just
the reasons that I told you, because someone's going to get
hurt.

Brandy Beavers and Denise got together and they
constructed actual goal posts, and erected them in the middle
of the sports bar and had promotional events where these

promotional objects were being thrown through the goal posts

Verbatim Digital Reporting, LLC ¢ 303-798-0890

16 App. 3077
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and she was riling up the audience and lo and behold, look
what happens.

Both Vicki and Sherry testified that the injury that
occurred to Enrique was exactly the type of injury that they
had hoped to prevent by instating this procedure that
promotional items not be thrown. It was their rule. They
adopted it. I asked if it was a safety rule. It was a safety
rule. It governed the safety and the health and the welfare
of the people on the premises and they violated it.

And then Mr. Franklin came into court and he very
honestly had to say that it was a conscious disregard of a
known safety procedure. Now, with that very strong triad of
-— of evidence and that very strong triad of foreseeability
aspect to the exact injury that occurred, it's respectfully
suggested to the Court that the liability door is closed.

Any argument that Enrigque should have walked out is
completely specious. It was a sports bar where they invited
patrons into the sports bar for the purpose of promoting a
Monday night football event. And they have a duty to do it
safely and they admitted that they violated that duty to do it
safely in a conscious manner.

It's really rather abhorring if you think about it,
because exactly the injury that occurred -- and I'm sorry to
repeat this, but it just keeps ringing through my head. I

mean, Jjust what happened to Enrique could have been prevented.

Verbatim Digital Reporting, LLC ¢ 303-798-0890
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This wasn't something that was a Pfaltzgraff. You know,
somebody didn't throw a water bottle and something exploded on
the other side of the casino. Precisely what they envisioned
happening, happened, and it really shouldn't have been allowed
to do that.

And so K.C. is saying it's not their fault, and then
bringing an expert in to say it was a conscious disregard, I
mean, that shows me an inconsistency, which has been Mr.
Ward's theme throughout the trial, is the inconsistency of the
testimony of Enrique Rodriguez.

So, Your Honor, in this forum it's been really
interesting, because I've been allowed to introduce evidence,
I've been completely truthful. And it was lawyering without
showmanship, there was no jury to have to puff to,
misdirection is impossible, we're not going to fool you. And
it was -- it was really interesting watching how the case kind
of changed from the perspective of how defendant presented it.

When we first came into the courtroom, Mr. Ward
informed the Court that he wasn't injured. He had a sprained
knee. That's what happens Enrique Rodriguez [inaudible]. And
as the evidence developed, and as the doctors began to testify
--— his doctor, Dr. Becker, came in and said no, no, no, we'll
give him the right knee.

And I suggest to you that's because he read the

deposition testimony of Dr. Shannon and other doctors and knew

Verbatim Digital Reporting, LLC ¢ 303-798-0890
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that it was convincing and that he was going to look really
biased if he came in here and testified that that first knee
surgery wasn't related.

On his direct they threw in the carpel tunnel
syndrome and they said, oh, okay, so that's related, too.
They did that even though in his report he said it would be a
long stretch of the imagination, if you remember, to hook up
this carpel tunnel syndrome.

And what happened is, we're lawyers, we know what
happened. He looked at it and he said, oh, you know there's
strong evidence. Let's throw these guys a bone with the
carpel tunnel syndrome and with the knee and maybe the Judge
will just stick to the carpel tunnel and knee and think that
nothing else will be related. It's called a damage control
mode at this point in time. And Mr. Ward was brilliant, went
into damage control.

Well, Dr. Becker then testified on cross-examination
that the second knee was also related, okay. So now we have
the carpel tunnel surgery, two knee surgeries, both related.
But now what we need to do is we need to desperately try
damage control at this point in time.

And we'll have Dr. Becker, who incidently is the
only orthopedic surgeon apparently in the whole world that
thinks torn meniscus is not a pain generating mechanism, you

heard Dr. Tauber testify about that, it's really

Verbatim Digital Reporting, LLC ¢ 303-798-0890
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unconscionable, and has the professional acumen to be able to
take and sense sympathetically mediated pain changes and
differences with his bare hands, while other doctors use a
laser thermometer, sat on that stand and said, his lumbar
spine and his cervical spine are not related, because these
are the big damage items.

And his RSD isn't related. And that's the biggest
damage item, because the Court has sat here and heard that
he's going to need a permanent spinal cord stimulator. The
Court has heard about the agonizing, relentless, permanent
quality of RSD pain. These doctors testify, ooh, I can't
remember the exact words, oh, that's not something you want.
And, oh, you know, that's a nightmare. And we've heard that
from seven doctors, about, in this case. Just what an awful
disease it is.

So let's see about how the evidence, then, kind of
grew because, you know, it's a house, you build a firm
structure on a foundation of bricks. This isn't something I'd
say to a jury, but I need to show you, I need to prove it to
you. That's my job.

So who do we hear from first? We hear from Dr.
Shannon, and she talks about the knee and she says, did a
beautiful surgery and we looked at pictures. And everyone 1is
really, really excited with Dr. Shannon. Their expert, you

know, spoke about great surgery, and clean surgery, and I

Verbatim Digital Reporting, LLC ¢ 303-798-0890
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really like Dr. Shannon. And her testimony was bright and
energetic and vigorous and she was into it, for lack of a
better word.

And, you know, I Jjust wanted to talk to her about
his knee. And then on cross-examination, when K.C. was
speaking, Mr. Ward was speaking with her, she just -- she just
spoke out about the postural changes, about how that would
cause lumbar problems, how that would cause cervical problems.
I didn't elucidate that testimony. I didn't, you know,
manipulate the medical evidence. It -- she -- she ranged on
her topics very knowledgeably, and this was one of the topics
that she testified to.

They have the understanding that that -- that that
is part of the [inaudible]. Now you also understand that
three months into his treatment he was having tingling in his
fingers. And so nothing that he's saying isn't credible. Mr.
Ward has spent so many times trying to say, Enrique said that
his pain started with the accident.

It did start with the accident. Anybody who
understands and deals professionally, like we do, with the
concept of causation, knows that causation means that it's
reasonably foreseeable as a consequence of the action.
Different than one of their experts testified, but we can talk
about that later.

So what do we have? We have Enrique using assistive

Verbatim Digital Reporting, LLC ¢ 303-798-0890
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10
devices. We have postural changes. We have a great amount of
weight that's gained. Nick, his friend, was trying to be nice
about it when he said, oh, no, no, he saw the major weight
gain come after this accident.

That's a nice man, your Clerk knows him. I mean,
he's a pillar of the community in Riverside. He is involved
in an enormous range of honest, community-minded, non-selfish,
non-money grubbing endeavors. And he testified to you from
that stand that his friend has changed, will never be the same
again, is a completely different person.

He still loves him, because he's not the type of
person that would abandon his friend. That testimony was
honest. And it was not controverted by any video, and it was
not controverted by any evidence of pre-existing conditions
and it was not controverted by the evidence that Enrigque put
on to -- into evidence with you.

They had a good life. They had a nice life. He had
a nice family life, he had nice friends, he had a nice
community. He had all of those things that we're searching
for so desperately in life and he had them, okay.

So who comes next onto the stand that we're talking
to? Well -- well, it's not in chronological order for who
testifies, but Dr. Tauber. Dr. Tauber flew all the way in
from L.A. and Dr. Tauber sat with you and talked about the

loose body and talked about the fact that that's a pain
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generating mechanism, and was really unconscionably surprised
by any testimony that purported to be legitimate that said a
torn meniscus is not a painful event and spoke to you about
his surgery.

And then he spoke to you about the fact that
something was just going on. He wasn't getting better,
Enrique wasn't getting better. Another theme. You know why
sometimes you don't get better? Sometimes you don't get
better because you have an event that topples you, and when
you watch something fall, it falls in pieces from the bottom
down. Or up, from the bottom up.

And sometimes you don't get better because your
disease mechanism is either permanent, or untreatable, or you
can't afford to treat it, and that's just not being made
available to you. And you heard evidence of all of this. Dr.
Tauber explained to you that what he saw was his pain changed
from a mechanical nature of pain, which would be the meniscus
tear, or the synovitis or the chondromalacia, or the loose
body into a burning, horrible sensation.

And it rung a bell, it triggered him. And he sent
him out for an examination; one, to see if it was a
mechanically based pain, so he received injection, didn't get
rid of the pain. $So it's not mechanical, right? You rule
things out. That's what doctors do. That's what a scientific

methodology employs, you rule things out.

Verbatim Digital Reporting, LLC ¢ 303-798-0890

16 App. 3084




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

12

He goes to see Dr. Ferrante. Dr. Ferrante, by the
way, 1is in L.A. He's outside of this manipulation network
that perhaps was at one time suggested. He thinks it's a

mechanical pain, probably, but possibly RSD. Let's go ahead
and rule out the RSD with a lumbar sympathetic block. That's
how you do it. That's what you do.

It's a specifically a block that hits those nerves
which are sympathetic, that all the doctors have described to
you. That -- that fight or flight reaction, the pupils
dilating, the color changes, the temperature changes, the hair
growth, all sympathetic responses.

So they send him to Dr. Miller, an expert and very
apparently, I don't know him, but well acclaimed doctor in
L.A. who performs a lumbar sympathetic block, all right. And
it works. That's how you know that there's sympathetically
mediated pain. The fact that Enrique never gets better is not
true. At that time, his sympathetically mediated pain went
away. And then he had a second shot, and it went away. And
Dr. Miller noted and came up with a conclusive diagnosis of
RSD.

And this isn't a fantasy ailment. This is a
horrible, painful ailment that came into existence after the
Confederate War, when people were getting their legs blown off
in great numbers. And people were like very quizzical about

why the fact that somebody with no leg could feel pain in his
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foot. And it began the study of causality that we talked
about, went to Walt Canyon. Walt Canyon was an amazing doctor
in the 1850s and he began the study of this syndrome. And RSD
has a sympathetic component.

So he comes back to Nevada. Finally, thank God,
there's something that's working for him, are these lumbar
sympathetic blocks. And they're painful. You've heard him

describe the pain, big needle stuck into your sympathetic

nervous system. I don't like needles, so for me, I'm kind of
already -- but not a nice thing. Three series of lumbar
sympathetic blocks that Enrique is undergoing -- well,

apparently and we'll talk about that later because he needs
attention, all right.

So he goes for the lumbar sympathetic with Dr.
Shifini and it doesn't work. And now all hell breaks out. I
mean, he is in intractable pain, he's in excruciating pain. I
mean, 1t's been commented on so many times how much he said it
hurt. You know why he said it hurt that much? Because it
hurt that much. And he's telling his doctors it hurts that
much and he's becoming desperate. He's desperately crying out
for pain.

Now, this pain is nothing knew to him. Now, it's
been suggested that early on in September when he first saw
Dr. Mortillaro, he already had a chronic pain syndrome, and he

was already banging his head against the wall. He had been
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walking around on a ripped meniscus with chondromalacia for
six months. That hurts. That's frustrating. And the only
reason he couldn't get it fixed, the evidence has shown you,
is because his lawyer couldn't get the job done. And that's
not his fault either.

So i1f it's starting to seem like things are working
really badly against Enrigque, they are. And they are because
the Palms Hotel was careless. And that's been established to
you as well.

So, now what can they do? They put in a spinal cord
stimulator. Look again, it works. The two methodologies to
get rid of sympathetically mediated pain worked. Enrique
never gets better? Yeah, he does get better. He gets better
when the problem is addressed, and an RSD, which is now a
complex regional pain syndrome because the sympathetic
component, as all the doctors testified to, dropped out during
the lumbar sympathetic blocks. That's what they expected to
see. That's what occurred.

So he has the pain stimulator, and it works. And
he's still waiting and waiting and waiting to get that pain
stimulator.

So let's talk about what the doctors said. Shannon,
knee caused in the accident, postural changes, he's going to
have lumbar and he's going to have cervical problems.

Tauber. Tauber said the same thing, that the knee
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surgeries were caused by the accident, that he had postural
changes and was using assistive devices, he's going to get
lumbar problems, he's going to get cervical problems.

Dr. Shaw was -- Dr. Shaw was moving to me, I don't
know. I know people react to emotion in different ways. But
Dr. Shaw, back in 11 of '06, said he was going to need lumbar
surgery, that there were postural changes that occurred to
him.

Dr. Shaw, obviously, very much was concerned for
Enrique Rodriguez. And I'm supposed to apologize to the Court
because he's embarrassed that he cried. But can you imagine
the frustration of a doctor who has an oath like we, to
protect and to serve and to heal his patients. That's like a
mixture of a cop and a doctor, huh.

But knowing that there's a cure, seeing that there
was a cure, it's consistent with his diagnosis. Remember that
Dr. Shaw saw Dr. Miller's records which said he had
hyperesthesia, allodynia, modeling of his leg, temperature
changes measured scientifically of his leg, color changes,
nail changes. All of these things that were five out of six
on the guideline for RSD.

So Shaw's looking at this, and he can see the kind
of pain that Enrique's in. It was a horrible pain and he's
sensitive to it. He was a loving guy and he's committed to

helping his patients. And he actually teared up on the stand
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at the frustration he felt that Enrique Rodriguez could not
get the pain stimulator to heal his pain.

I just ask the Court -- I'm sorry, Enrique -- but I
just ask the Court to please try to imagine the frustration
Enrique Rodriguez is feeling that he can't -- if it makes this
doctor cry, that he can't get the pain stimulator.

So, now we hear from Dr. Shifini. Dr. Shifini is a
really impressive guy. I found his depth of medical
knowledge, even for doctors, to be somewhat extraordinary.

And Dr. Shifini conclusively told you he has RSD
based upon his examinations, based upon -- and I'm calling it
RSD now and I shouldn't. Complex regional pain syndrome.

Based upon the whole host of findings that he had,
including the fact that the temporary stimulator worked, which
is exactly what Dr. Shifini thought would happen.

And then Dr. Shifini went through and also explained
that there were postural changes and that the assistive
devices and that his lumbar pathology was not only
foreseeable, but was just going to happen. He concurred with
Dr. Shaw, who concurred with Dr. Tauber, who concurred with
Dr. Shannon that this was going to happen to Enrique
Rodriguez.

And Dr. Shifini spoke to you about the costs
associated with the future surgeries that he was going to

require, helped explain to the Court the medicine in a very
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scientific way, and really spoke about the fact that Enrique
was permanently, horribly injured.

Now, think about what's going to happen. If we fix
the foundation, if we get the pain stimulator, then he's going
to be happier, he's going to move better, he's going to be
less restrictive, more active and then we're just going to
have to kind of build up.

You heard that he's going to need a single layer of
fusion to a reasonable degree of probability, and that his
neck is going to require shocks to a reasonable degree of
probability, and hopefully someday what we can do, and
probably someday what we can do, is make him a man again. A
happy, productive, associated with other people type of man.

So they heard all this evidence, and so they bring
in Dr. Becker at this point in time. And Dr. Becker says, no,
no, I know I'm in a minority, but because I'm an orthopedic
psychiatrist, he said he's better qualified than this host of
other doctors, not including the doctors in the medical
records. Some of the finest doctors in our community.

Dr. Kidwell, a pain specialist from the military.
Dr. Shifini, a very bright person there. Dr. Shannon, I think
she might be a genius, but don't tell anyone that I said that,
you know, educating the Court on the issues. Dr. Shaw, the
caring doctor who had the dynamic, dynamic relationship with

Enrique.
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And I didn't even know what to say to that and I
didn't respond to it. Dr. Becker said, I'm better qualified
than every other doctor in this case, including Dr. Miller, to
diagnose RSD.

Well, he heard Dr. Tauber, the other [indiscernible]
he said, [indiscernible] don't treat RSD, it's a pain
management issue, and it is. If you're part of the school of
doctors that refers out to professionals and board
certifications -- and let's remember, I like Dr. Becker. I
think he's a great guy. I want to go see him play the organ.

But he was a doctor at a time that none of these
other subspecialites existed. He treated like a country
doctor with a bag where he treated a whole range and
constellation of problems. And, you know, we've seen stuff
like that before. Remember, he testified that board
management -- that board certification and pain management
even existed.

Board management and pain -- board certification and
pain management exists because we've learned. We've
developed, we've -- we've increased the profession and where
we're going with it. And those are the guys that treat and
diagnose RSD, not a orthopedic psychiatrist, which incidently,
I've never [indiscernible].

Okay. So what's their last chance, all right? Dr.

Becker, with all respect, had to admit on the stand that his

Verbatim Digital Reporting, LLC ¢ 303-798-0890

16 App. 3091




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

19
emotional ability was part of the chronic pain syndrome. You
heard that from everybody. That his tendency to focus on
pain, that somatization, which is not the DSM, but which is
part of chronic pain syndrome, that that -- that that's part
of the chronic pain syndrome and was entirely consistent.

That each and every one of Enrique Rodriguez's
complaints was entirely consistent with the medicine, entirely
consistent with the diagnoses that the doctors came up with.

You know, they came up with a diagnosis of RSD,
because he had all the signs of RSD. They spoke about the
fact that a bone scan is one of many, many different things
that you look at, but is not diagnostic of RSD. So if you
have six signs, and one not there, there's a diagnosis of RSD.
Your hypothesis is supported by the scientific evidence.

Now, they must have jumped when they saw in Dr.
Mortillaro's report, where they talked in the Behavioral Study
2, that it was either a desperate cry for pain, that it was
maybe secondary gain motives, pain magnification, and put to
credibility questions with respect to Enrique Rodriguez. You
know why? It's because they don't understand the test.

The test itself, as Dr. Mortillaro talked about and
even Dr. Becker talked about with his red flags, raised his
red flags. And so then you go and look for clinical

correlation.

//
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So let's see what the clinical correlation was at
that time. He might be someone desperately crying out for
pain. Well, hell yeah. Anyone would be, okay?

He started with two knee surgeries, a bunch of shots
to his back, some of which worked, that didn't work. A
procedure, a pain procedure to put in a stimulator which he
was being checked for at the time of Mr. Mortillaro's report.

Had been limping around in pain for three years,
nobody's giving him any answers. The lawyers aren't getting
this stuff done. He's not getting the treatment that he needs
and he is desperately crying out for help. And all those
other things, as Dr. Mortillaro told you, were ruled out with
the objective findings, the findings from Dr. Miller, the
findings from Dr. Shannon.

I didn't understand what Mr. Ward was trying to say
when he was cross-examining Dr. Mortillaro and asked, "And
those pain complaints didn't go away, didn't go away, after he
had that very pristine, great surgery from Dr. Shannon."

Come on. I mean, if -- things need to be looked at
in context and in a truthful, scientific matter. The pain
didn't go away, because there are loose bodies in his knees,
the torn meniscus, synovitis and chondromalacia. Would you
expect pain to go away under those circumstances?

So these -- these are what his themes have been.

First, Enrique Rodriguez wasn't hurt in this accident. Well,
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that's blown out of the water by his own doctors and by
everyone else. Enrigque Rodriguez's pain just doesn't go away.
Sure it does, when he gets a pain stimulator. That's when his
pain goes away.

Enrique Rodriguez is inconsistent in his -- in his
reporting. Enrique Rodriguez has the most consistent
reporting that I've ever seen in medical records. There's
thousands of pages of medical records in front of you and
there's like, what, three inconsistencies, four
inconsistencies that have been pointed out over six years?
That is not inconsistent reporting. That's something that you
talk about and point to when you're trying to hide the ball
and misdirect and not attack something face on honestly and
truthfully by looking at the science and the people who are
supporting the science and the conclusions that the scientists
have reached.

And I'm going on about it, and I'll stop. But all
the scientists who are involved in his treatment, people in
two different states, people who knew each other and didn't
know each other have concluded a few things. And I'll just
enumerate them.

One is, Enrique's knee was hurt mechanically in this
accident. Two, that Enrique's knee was hurt neurogenically in
this accident. Three, that that neurogenic injury resulted in

a regional pain syndrome that was sympathetic, that then

Verbatim Digital Reporting, LLC ¢ 303-798-0890

16 App. 3094




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

22
became a regional pain syndrome that was not sympathetic.
Four, stimulators work on that. Five, because of the
assistive devices, the weight gain and the postural changes
supported by that whole big X-ray that was such a big deal,
where the doctors talked about biomechanical changes due to
postural changes, are going to make his back hurt, and are
going to make his neck hurt. And then very consistent
testimony, again, by doctors on a broad range that we can fix
it. We can fix it if given the opportunity.

So let me go over the computation of damages with
you and have I brought that to the bench already?

THE COURT: Yes.

MR. BAKER: This -- what we did, Your Honor, is --
and I might attach this as an exhibit with the Court's
permission. It's not typically an exhibit, but I think it
will help you do a faster -- not faster for us, but then you
don't have to dig through every exhibit.

The past medical expenses that we put in evidence,
what we did is, we backed out the C-Pap and the respiratory
type of things which -- I don't know. And the total amount of
medicals in evidence are $376,773.38.

The future medical expenses, each of which were
discounted to present dollar value by Terry Dinneen are $9,059
-- $959,227. And I put below on the footnotes the exhibits

that those were admitted for the Court's -- should I say Rob
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put them there for the Court's convenience.

The fusion, pre-fusion diagnostics and the knee
replacement is $686,392. The discography that was put in
through -- I think it was one --

MR. CARDENAS: Dr. Kidwell.

MR. BAKER: Dr. Tauber --

MR. CARDENAS: Kidwell.

MR. BAKER: Kidwell? Was $10,000. Medications and
supply needs, was the $199,119.

And let's talk about the future loss of earnings for
a second because I skipped over that.

Terry Dinneen was a vocational rehabilitation expert
and a forensic economist, came in to you. And it was such
honest testimony. Again, it was nice to see.

And he said, yeah, I do have not so much paperwork
to go on. Enrigque is not a paperwork guy. There are people
who are like that. I'm not a paperwork guy. If it wasn't for
my wife and my cousin Andy, I'd never file my taxes, okay.

And he said, okay, I looked at this, and then I
averaged this. Okay, now averages are recognized in the
scientific community and the mathematical community, all over
the place. And I came up with a number. But, you know, I
couldn't be so sure of the number because there was not enough
information in front of me to be sure about the number.

And you know what? He could have come in and
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testified on the Weid Steel Doctrine [phonetic], that your
last year of employment and income is what you use to project
future income, but I'm not going to come into your court with
that. That's not real, and that's not true, and it's not fair
and you'd have seen right through it.

So he took an average and then he cross-validated
it, twice, okay. Two times cross-validation. He went into
the ERI, which is the database that he told you about, for
people with employment abilities from different levels. And
he went into the Department of Labor records with respect --
and his number was the medium. He gave you a number that was
a little above the medium of $47,000 a year.

Now, I don't know how you do a more valid,
scientific methodology than to do an average, and then do two
layers. And remember, each of those was -- it's a different
story, but each of those validators serves as a separate whole
set of validators, and then it's cross-validated with each
other.

So it goes A to B, A to C, C to B, in that kind of
way. And it's a cross-validation. That's very much within
any accepted scientific methodology, and so he can opine to a
reasonable degree of probability about what Enrique
Rodriguez's damages are.

And let's look about what he based his testimony on.

Enrique Rodriguez, although Dr. Becker who didn't know it
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until the day he was sitting there, was permanently disabled
by the Social Security Department, based upon a series of
interviews -- well, perhaps not a series of interviews, but
based upon a review of the medical records and the interview
process to meet a definition of disability that is extremely
hard to meet.

You want a good piece of evidence? The Federal
Government that doesn't want to pay for anybody found Enrique
Rodriguez to be disabled. Really, at a certain point, it
becomes mountainous.

And so Dr. Mortillaro explained to you that he did
not look at Enrique as somebody who was looking for attention,
that wasn't really disabled, that had a fictitious complaint,
that had a somatization disorder. That he's a guy who's hurt
and he was crying out for help.

And so how -- how do you calculate his general
damages? I always have trouble with that, because there are
examples that I would use with a jury that I don't think hold
here.

This is what I do know, is that the evidence that
was presented said that Enrique was happy before this
accident, had a great relationship with a great woman before
this accident, was involved in his community, enjoyed children
throughout his life, played with his friends, for lack of a

better way of saying it and he had balance.
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And he had balance. And he just worked kind of to
have enough money to ride for a while, and then worked and got
more money, and was able to do that because he was successful
in the labor market and knew what he was doing.

And that sort of balance, it balanced with his
family. I mean, seven, nine brothers and sisters, still hung
out with his parents. And to suggest at any point in time
that this is a guy who has undergone six years of needles and
surgeries and doctors and lawyers, to abstract from that
environment is absurd. It's ridiculous, it's not truthful,
it's not fair and shouldn't be said.

There is a philosopher that I liked a lot when I was
growing up. His name is Mortimer Adler. And he described as
part of his philosophy that the good is pleasure in the
absence of pain. And the Court's probably familiar enough to
know that I ascribe to that kind of philosophy. That's what's
good. And before this incident at the Palms, Enrique had a
good life. That's what all the testimony is. You haven't
seen one bit of testimony that would suggest anything better.
So what do you pay -- what do you pay to replace that?

I mean, the Court has a lot of experience with it.
And, again, I have no real basis to say, but is $5 million too
much to pay for the life of a man? Is $5 million too much to
take something that was essentially just good and making it

not only nightmarishly awful, but where it requires a
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desperate cry for pain -- or for help? It's hard for me, and
I think what I'll do is I'll leave that to the Court's
determination.

So I would suggest that maybe the total damages that
exist in the case are those that we put in for you with
plaintiff's computation of damages. Your Honor, I'd actually
ask that it be marked and admitted as an exhibit for your
consideration.

THE COURT: Very well.

MR. BAKER: Rob, do we know what these total add up
to? All of the past special damages?

(Pause in the proceedings)

MR. BAKER: No? If I were to look at it, Your
Honor, it's about a million three there, two million -- it's
about $3.1 million, it looks like, Your Honor, of total past
special damages.

And with pain and suffering in this case, not to
mention any other types of damages that the Court might
address, you know, I'd respectfully ask the Court for 7 or $8
million dollars to compensate Enrique Rodriguez for what he's
gone through, for the pain he's suffered in the past, for the
surgeries he's going to have to have in the future which
include the spinal cord stimulator, a lumbar fusion,
injections to his lumbar spine and his neck. 1It's even been

suggested that he should have a gastric bypass.
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I don't think this case was ever taken very
seriously. And I suggest to you it's the most serious type of
case, because the injuries not only are horrible, but the
consequence on a good man are beyond repair.

Let me ask Rob if I've forgotten anything, Your
Honor.

(Pause in the proceedings)

MR. BAKER: Thank you, Your Honor.

THE COURT: Okay, thank you, Mr. Baker.

Oh, is this -- do we only have the one copy?

MR. BAKER: I'm sorry, Your Honor?

THE COURT: Do you have another copy of this item,
Mr. Baker?

MR. BAKER: Did I forget about that one?

THE COURT: Okay, Mr. Ward, whenever you're ready,
sir.

MR. WARD: Thank you, Your Honor. We had a chance
to try to see if things would go up --

Okay. I'm going to want to show some things and I
don't know if we've got things working. So if we can figure
that out while I get started?

THE COURT: Let's take about a five-minute break and
allow you to do that then, Mr. Ward.

MR. WARD: Sure, sure.

(Recess from 1:59 p.m. to 2:10 p.m.)
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THE COURT: Please be seated.

MR. WARD: Your Honor, I would like to ask as a
matter of court protocol, I have several references to
testimony that was offered during this trial that I would
propose to intersperse in my final argument. With the Court's
agreement, I want to make sure that I cleared that ahead of
time, i1if that's acceptable or not acceptable protocol.

THE COURT: Mr. Baker?

MR. BAKER: I'm not understanding. You're just --
you want to talk sometimes and show movies sometimes?

MR. WARD: Yeah.

THE COURT: Oh, I see. You mean, run clips of the
actual trial testimony?

MR. WARD: Right.

THE COURT: Yeah, I think that's acceptable.

MR. WARD: Okay.

MR. BAKER: Your Honor, before -- and not to
interrupt, could I attach with my last exhibit -- what we did,
as well, is we put the exhibit number where the medical bills
could be found. And I think that I did not give you that. I
just gave you the computation with damages. Is that right?

THE COURT: Yes.

MR. BAKER: May I attach that as part of that
exhibit?

THE COURT: Yes.
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MR. BAKER: K.C., it's just this.

MR. WARD: Right. Your Honor, what I'm assuming
here is that it would be perfectly acceptable for Mr. Baker to
get up and write it on a piece of paper, and instead of doing
that, he's put it on a small piece of paper in a legible
format. And so it would have that same effect.

I just want to note, I don't have any objection to
it. That's fine.

THE COURT: Very well.

MR. BAKER: Thank you.

THE CLERK: Is she -- does Judge have a copy?

THE COURT: No, I don't.

MR. BAKER: Can I get that for you?

THE COURT: If you have one. Otherwise -- oh, thank
you, Mr. Cardenas.

MR. CARDENAS: Hey, no problem, Judge.

THE COURT: Thank you.

Okay. Whenever you're ready, Mr. Ward.

MR. WARD: Yes, Your Honor. Thank you.

DEFENDANT'S CLOSING ARGUMENT

MR. WARD: If it please the Court, and we appreciate
Your Honor's attention to this case that we've been here. And
I will try to make this reasonably short and reasonably

succinct.

//
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I'm not going to spend my time addressing those
issues that were raised in Mr. Baker's argument, about what he
claims that I said. We know how this works, and so I'm not
going to spend a lot of time addressing the fact that he says
that I called his client, fat, which I did not.

But we are here, clearly, as a result of an incident
that occurred on the evening of November 22, 2004. With
respect to the events of that evening, Mr. Rodriguez has told
us that the event happened something like this.

He said he was watching the football game and there
were people there who were periodically throwing items into
the crowd. He said that it happened five or six times over
the period of an hour that he was there.

I submit to the Court that Mr. Rodriguez has made
two statements about that and both have been here in the court
and admitted into evidence from other people. One statement
was he thought it was really dangerous and he was upset about
the fact that it wasn't stopped. The other statement was that
he was watching the football game and he didn't even notice
what was going on.

I submit to the Court the statement that he gave to
Dr. Mortillaro, that he thought it was dangerous and that it
should be stopped, that if in fact that's what he really
thought, I don't understand why he didn't, either, number one,

try to get somebody to stop it or simply leave.
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He apparently stopped in to watch a football game.
There were lots of televisions in Las Vegas, in particular,
they have televisions at Harrah's where his wife was staying
that night.

When Mr. Franklin was here, Mr. Franklin was asked a
question on cross-examination in a hypothetical context and
essentially said, if there's a rule and somebody knows about
the rule and they violate it, aren't they -- isn't that
intentional disregard of the rule.

And Mr. Franklin agreed under those circumstances
that that would be intentional disregard of the rule, but Mr.
Franklin did not say that -- that this would be intentional
disregard of safety of people. He did not say that.

What Mr. Franklin said was that something that
everybody knows, because one of the things that -- one of the
things that experts are here to offer, is they are here to
offer things to assist the Court, to assist the finder of
fact, in things that are not everyday knowledge.

And where the line crosses, and perhaps there's no
need for the expert of Mr. Franklin, is that everybody knows
that throwing items, promotional items into the crowd goes on
all the time everywhere. That it's not an unusual situation
and it's something that still goes on today. We see it at
basketball games, we see it at football games and we see it

all kinds of places, and it's accepted by people. And
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presumably if the people don't like it, they leave. I don't
think that there's anything that is highly unusual about that
conduct.

I submit to Your Honor that the common knowledge
also is -- and this is something that we will address later --
the common knowledge is just because you set up a higher
standard for yourself or for your employees does not in and of
itself, while it certainly is evidence and can be considered
in and of itself, doesn't set the bar.

On the evening in question, Mr. Rodriguez testified
that the item that was being thrown was already on the floor.
He testified that after the item was on the floor, something
which came as a surprise to him, and presumably a surprise to
everyone else that was there, a woman who had been seated got
up out of her chair and then took a headlong dive to try to
get this bottle that was lying on the floor.

Why she did that, who knows. Mr. Rodriguez
explained that he couldn't anticipate it, and it came as a
surprise to him and presumably a surprise to everybody else.
And she wasn't trying to catch it because it was already on
the floor.

Now, Your Honor, the -- most of the time of this
trial has been spent talking about injuries and damages. It
is not been spent talking about liability. And so I want to

spend most of my time that I have here today talking about
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injuries and damages. And the reason I want to talk about
injuries and damages is that I want to point out that most of
the injuries and damages have the connectivity to the incident
of November 22, through the testimony of the plaintiff.

That's the connection between the Palms, which is over here,
and the damages which are over there.

Now, Dr. Becker's report is in evidence, and it is
clear from Dr. Becker's report that he's not saying he didn't
get hurt. He is testifying -- he wrote his report and he's
testifying about the injuries that, in his opinion, may be
related to the event, and injuries that may not be related to
the event.

One of the things I talked about in my opening
statement, and is still in evidence, the people referred to
it, was an MRI. And that was an MRI of the knee, and that MRI
of the knee said that there was no torn meniscus.

Now, Dr. Shannon, I think, was the first live
witness, talked about the fact that when she looked inside the
knee, she could see a torn meniscus. I certainly do not in
any way question the credibility of Dr. Shannon, nor does Dr.
Becker. So when Dr. Shannon says there's a torn meniscus,
there's a torn meniscus.

The one consideration here is that the MRI was taken
January 28th, '05, and the surgery, when Dr. Shannon was

looking at this meniscus, was approximately October, maybe it
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was September, I think it was October. I don't have all these
dates in my mind.

MR. BAKER: October.

MR. WARD: Thank you. And so when she was looking
at the knee, she was not looking at the knee in the same time
frame as the MRI. The MRI was substantially before that. So
it's not necessarily a conflict.

However, Dr. Shannon said in her opinion she thought
it was related to -- related to the accident. And that was --
that was her testimony and that was her opinion from the
witness stand and so we didn't question it.

What she did say, however, though, is she said you
cannot date the meniscus. In other words, when you're in
there looking inside the knee and you see a tear, you can't
tell, did it happen yesterday, did it happen the day before,
did it happen the day before that, did it happen 10 months
before, whenever did it happen because at the time she's
operating on him, she is approximately 11 months after this
accident happened.

Now, the significance of that, Your Honor, is that
what she says is, it's history. She makes the causal
diagnosis based on history. She said, I was told that there
was no event other than 11/22/05. 1I'm looking at a torn
meniscus in October -- 11/22/04. At least I didn't say '74.

11/22/04. She's looking at it in October of '05, and she
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says, I was told this was the only event, I see a tear, and
therefore it's related. 1In my opinion, it's related.

We accept that. That's her opinion. What she also
said, however, if Your Honor remembers is, she said there were
a number of other knee issues that were not related, that were
not traumatic, that were degenerative, pre-existing
degenerative.

Now, there are a couple of issues here -- and I'll
try not to jump around too much, but I want to go back to this
issue of the relationship of the injury and all of those
things. Because what Dr. Shannon says, is that in her
opinion, because there is no other -- no other explanation for
it, that the torn meniscus that she saw in October is related
to the accident.

Now, what you heard from both, Dr. Shannon and Dr.
Becker, is that you could look in the photographs, you could
see what a good job she did. What Dr. Becker said was that
when she was done with the surgery, his knee was better than
it was before the accident. But his knee was not hardly
perfect before the accident. His -- he had -- he had a number
of degenerative changes that pre-existed the accident.

Now, he didn't get any relief. He had pain
immediately thereafter. Now, the argument is, well, he had
pain immediately thereafter because he had a torn meniscus and

because he had a loose body and he had a bunch of things.
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He didn't have a torn meniscus and he didn't have a
loose body and he didn't have a bunch of things on the day
after the surgery. On the day after the surgery, he had a
nice clean knee. He did have surgical wounds that needed some
time to repair, but the testimony of Dr. Becker specifically
-—- and I don't remember if Dr. Shannon dealt with this
specifically, but certainly if she did, I didn't hear anything
that was contradictory -- is that in this kind of instance
where you have an arthroscopic knee surgery, that you expect
that the patient is going to be, in a few days, because
there's some swelling, there's some invasion, there's a bunch
of stuff, but within a few days, they're going to begin to
recover. And they're going to begin to get better. And it
may be a three, four, five or six week process. They may need
more physical therapy, but they're going to begin to get
better.

Dr. Shannon said, and Dr. Becker said, there may
come a time when a few -- a relatively small percentage of
these people need another surgery, but that's not until later.
That's something that develops.

First of all, there's some healing. And in this
case, there wasn't any. There -- when I say there wasn't
healing, there was healing, but there wasn't any cessation of
the pain complaints. The complaints were the same as they had

always been, to the extent that Dr. Shannon was concerned
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enough about it that she said, in effect, I don't know why
he's complaining of pain.

Now, she's an experience orthopedic surgeon. She's
dealt with a lot of knee surgeries, and she's done the
surgery, and she's looked at the inside of his knee and she
can't figure out why he's complaining, why he has pain, why he
is still complaining of pain of 8 out of 10 on a scale of --

8 on a scale of 10.

And so what she does, essentially, because he's
complaining so much about the pain -- and she doesn't say
anything about chronic pain syndrome at this point. He's
dealing with a meniscus. He's dealing with a meniscus that's
been torn and needs to be surgically repaired.

And so she undertakes an MRI. Now, her complaint --
and I accept her complaint, that the original MRI she said was
a low resolution, in her estimation, and you can't read it
very well, and therefore, her opinion about what she saw in
the surgery is more -- is in her opinion carries a greater
weight than this -- than this low resolution MRI. I accept
that. She's the doctor. If that's what she says and that's
what she believes, and I certainly have faith in her judgment,
then I accept that.

But this MRI was not a low resolution. This MRI was
an MRI that she ordered from the place that she thinks is

appropriate to send them to. And it wasn't just an MRI, it
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was an MRI with contrast. So now we have a high resolution
MRI, with contrast, that if there's a problem in there, it
should show up, and it doesn't show up. It doesn't show up.

And so she says, I don't understand. I can't figure
out, I don't -- I look at this and I see that there's -- that
the pain complaints are just as much as they always were. I
don't find anything here, I don't understand.

Well, what happens is, Mr. Rodriguez never goes
back. Mr. Rodriguez now goes to another orthopedist, and ends
up this time with Dr. Tauber.

Now, Dr. Tauber, once again, offers the opinion that
when he does surgery, that he finds a meniscal tear and he
finds a loose body. Now, we know that the meniscal tear was
repaired by Dr. Shannon. So, I'm not sure what we're to
believe here. 1If we're to believe that Dr. Shannon did a
really poor job, I'm not prepared to believe that.

I think Dr. Shannon didn't do a really poor job. I
think what happens here and I -- Dr. Tauber was a surgeon. If
he found a meniscal tear, I accept the fact that he found a
meniscal tear. But once again, he's not looking at this the
same day that she's looking at the MRI. He's looking at it
six months later.

Now, here's the problem, Your Honor, that comes up
in this case. And I want to do an aside here, because there

are a number of issues that come up -- that have come up with
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respect to this case, and the damages, and the linkup of those

damages from the accident, to the damages.

Now, I submit to Your Honor that proof is a -- proof
is a very interesting thing. People -- people are always
asking about proof. And when I was in law school, I was

trying to figure out what proof was, and lots of people talk
about it. And it's -- I think it's probably one of those
things you can see it when you see it.

But I've always felt about proof is kind of like if
somebody tells you something and you believe it, then you
prove it. And if somebody tells you something and you don't
believe it, then you didn't prove it. And I'm not sure that
there's anything that's much more quantifiable than that.

Now, I'd like to give an example. The example
happened yesterday. When I was introducing my -- or trying to
introduce my expert's supplemental report, Mr. Baker got up
and said it was never served on him. So here we have a
situation where I'm trying to introduce a supplemental report,
he says it was never served on him. I say, I think it was.

Now, if we stop there, what's the proof? Well, if I
simply said to Your Honor, I served it on Mr. Baker, my
expectation is, you'd probably believe that; until Mr. Baker
gets up and says, I never got it. ©Now, there's a question
raised and my simply saying I served it on him. It needs

more, in terms of proof, needs more.
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Now, fortunately, we were able to pull up and print
out and show a copy of our service signed by me on October 5,
and showed the proof of service which answered that question
that it had, in fact, been served on Mr. Baker. And Mr. Baker
then accepted the fact that it had been served on him, and
despite the fact that he had never seen it -- I'm not
suggesting any ill will.

MR. BAKER: [Indiscernible].

MR. WARD: He got up and said he hadn't seen it.

I'm not accusing him of anything nefarious. I'm just trying
to use this as an example.

And -- but so we went from something that would be
relatively complicated, to something that is relatively easy,
in that, in a manner of minutes we sort of answered this
issue, was it served on Mr. Baker? Yes, it was served on Mr.
Baker. We're done, we can go on to that -- we can go on to
other kinds of things.

But that's -- to me, that's an example of the kind
of things that comes up, and came up consistently in this

case, except what happened oftentimes in this case is that no

one produced the document. No one produced the information to
answer the question. 1Instead, what we got was quite a bit of
well, let's just ignore it. ©Let's just -- let's Jjust forget

about that.

//
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So we have Dr. Tauber, who sees a tear. And where
did we start with? We started in this case with a whole bunch
of statements. And they are statements that are replete in
the records. And the statement -- one of the statements that
is replete in the records is that Mr. Rodriguez told a number
of people that before this accident, he weighed 180 pounds.

He was in great shape and he was a bodybuilder. He
was —-—- he ran, he weighed 180 pounds. And now, as a result of
this accident and all the horrible things had happened to him
in this accident, that one of the things that had happened is
he gained a lot of weight.

We all have differing weight challenges. And for
some people it's really hard to lose weight. And I'm
certainly aware of that problem, and I'm sympathetic to that
problem, and I'm not trying to say that Mr. Rodriguez is fat
like counsel suggested I said.

What I'm trying to raise, Your Honor, is that this

-—- this is a situation in which not only was he overweight at

225 pounds, but he was -- he had been at that weight for many
years.

And so we have two situations here. This weight is
approximately 75 pounds -- even at that weight, is

approximately 75 pounds too heavy. As essentially all of the
doctors who were asked have testified, that is really hard on

your knees. That is really hard on your back. And so there's
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been a suggestion that every single complaint that he's had,
not the asthma, but every complaint related to his back and a
whole bunch of other things, must be all a result of this
accident.

Well, we know -- we know this tear that Dr. Tauber
found wasn't present when Dr. Shannon did her surgery, and
certainly wasn't present the year before. So we know that
that's a tear that happened after this first surgery.

What else did Dr. Tauber say? Dr. Tauber said he
found a loose foreign body. Now, what did Dr. Tauber say
about loose foreign bodies? But first, before I tell you what
Dr. -- or remind you what Dr. Tauber said, I would like to --
I think we have what Dr. Becker said about that? Do we have
that? Most of these clips are very short, Your Honor.

THE COURT: That's fine.

MR. BAKER: I like clips.

MR. WARD: And for the record, before we play it,
Dr. Becker's is from November 5, 2010 at 11:09 a.m.

(Videotape played)
MR. WARD: And Dr. Tauber said at -- that same day
at 3:12 p.m.
(Videotape played)
MR. BAKER: But that's in the middle of a sentence.
MR. WARD: That's true [inaudible].

So both —-- both Dr. Becker and Dr. Tauber said that
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a loose body in and of itself doesn't cause pain. And so the
loose body would not be the explanation for why the patient
continued to have pain after Dr. Shannon did the surgery on
him.

The other thing Dr. Tauber said is that -- is that
this loose body, in his opinion, would be something that broke
off from the -- from inside the knee, somewhere along the
line, he didn't know exactly when, but he said it would start
very small.

And then it would -- as it picked up fluid, it would
get bigger. Well, he's seeing the patient six months after
this surgery. So it makes perfect sense that on the day he
saw the patient and looked inside the knee, that he saw this
loose body that was fairly significant in size on that day as
he testified that it would get bigger.

But that -- that isn't even -- that was the size of
it -- and clearly, by his testimony, that wasn't the size of
it after Dr. Shannon did the surgery.

Now, one of the things that happens is, we have --

in this case, we have had the -- the -- an opportunity for the
plaintiff to make some pain drawings. And the very first pain
drawing we have goes back to -- okay, this is -- this actually

is not from the patient, but this is a pain drawing or chart
from Dr. Heaps on the night of the accident.

//
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And, as Your Honor can see from here, the diagram
shows pain on the inner aspect of the left knee and that's the
only notation.

Now, the next time we have a pain drawing is —-- this
one is from Rancho Physical Therapy. Now, Rancho Physical
Therapy i1s where he went after he was seen by Dr. Nork. He
was seen by Dr. Nork on December 6th, and started seeing
Rancho Physical Therapy on December 8.

And this, in fact, is the patient's pain drawing
that the patient actually put on there and was asked to list
the areas where he has pain and he put his knee.

I would like to contract that to a pain drawing that
he did about a year later. Whoops, let's go -- if we've got
these in order. Do we have a date on that? Okay, this is
1/24/05, and we still have a knee is the only thing that's put
on there. So at this point, we are two months and two days
post-accident and the only complaint that's being made is the
knee.

And the date on that is what? This is 2/14/05, it's
a little bit small, but you can see that the only -- the only
notation on there is the left knee.

And this is 3/28/05, and the only notation is the
left knee. So we are now four months post-accident, and the

only notation being made here is the left knee.

//
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Now, we have one that shows the right arm and the
back. This is October 14th, so we're now a year, we're a year
post-accident when he's putting on this. And we have other
ones from about that time. And you can see here that he's got
marks everywhere. And this is from January 25, '06. So this
is a year and a half, year and three months after the accident
that the pain shows up.

Now, the significance of this, Your Honor, is that
one of the things that we've heard here, over and over is, oh,
well, but he must have had pain and he just didn't realize it.
And I believe the testimony from Dr. Becker and Dr. Shannon is
that if you have an injury to something, that it's probably
going to surface within a few days, within about three days.
You don't have an injury today and wake up a month from now
and feel it for the very first time.

Now, Dr. Shannon was asked specifically, and Your

Honor may remember when she was asked about -- when she gave
the example of the race car driver. And we all talked the
race car driver. Can we hear about the race car driver?

(Videotape played)
MR. WARD: And that, for the record, was -- I have
the time here somewhere -- that was at October 27 at 3:43
p.m., that excerpt.
Now, the significance of that, is that let's fast-

forward momentarily to Dr. Thalgott. Dr. Thalgott is a spine

Verbatim Digital Reporting, LLC ¢ 303-798-0890

16 App. 3119




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

47
surgeon. Interestingly, here, that Dr. Thalgott, who said
unequivocally he would not operate on this person's back, and
did not come to testify. 1Instead the anesthesiologist, the
testimony about surgery came from two anesthesiologists and a
neurologist.

And Dr. Thalgott said, and it's in his records which
are in evidence, Dr. Thalgott saw the patient approximately a
year and a half post-accident. And he wrote in his report
that all of the things that he was seeing the patient for were
causally related to the accident.

And as several doctors testified, if you're going to
determine that something is causally related to the accident,
you have to know what it is. I mean, for example, if you --
if somebody says, well, I -- when I -- I drove -- I was
driving into my garage at home, and I ran into my kid's
bicycle as I was pulling my car forward, and the dent is in
the trunk. You're going to say, wait a minute, that doesn't
make sense.

So you have to know what happened to be able to
accurately form a conclusion as to whether there is a causal
relationship.

And so if you take a look Dr. Thalgott's records and
see what information he was given, upon which he based his
opinion, he talks about that the patient has neck and back and

knee symptoms and that the patient had had these symptoms for
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a year and a half.

Well, we know from the record that he hadn't had
them for a year and a half. And yet, that information was
never provided to Dr. Thalgott. So we have a whole bunch of
information here that relates to causation between the
accident and the injury, that is within the testimony of the
plaintiff, because that's where Dr. Thalgott got his
information. That's where all these doctors got the
information.

The ones who appeared and testified said they don't
get all the records. Mr. Mortillaro said if he does a
forensic analysis, that he would get all the records and he
would look at all these things and see if they all fit
together, but he doesn't do that for his regular patients.
And so we have a situation in which Dr. Thalgott is forming
opinions based on things that he's been told that aren't
accurate.

We have Dr. Kidwell doing exactly the same thing.
And if you look at all of these doctors, every one of these
doctors was told that the symptoms of the neck and the back
had been there from the day of the accident.

So when we -- when they're confronted with that, the
response 1is simply, well, we'll just ignore that. We'll just
ignore that. We won't explain that away, we'll just ignore

the fact that the -- oh, by the way, I know what, the
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symptoms, they must have -- they must have come from the gait
problems. That must be what it is. It must be gait problems
that are causing this. The gait problems in the patient who
Dr. Shannon said at length and everybody else has testified,
is very inactive. This patient is wvery inactive.

Now, some of these things may well have caused --
come from the gait problems. However, that's not what Dr.
Thalgott is saying in his analysis. He's saying, these
symptoms started the day of the accident. And these symptoms
didn't start the day of the accident. And the argument has
been, well, but my knee hurts so bad, I didn't know about any
of the other things.

Dr. Shannon makes it clear that there is a
phenomenon that exists that when someone has a traumatic
injury, that one particular symptom may take priority over the
other. We don't question that that is a valid situation, that
that -- that can happen.

But she didn't say, you wouldn't figure it out until
a year later. She didn't say that. She said that if a good
doctor was doing an examination, that they would listen to
those kind of -- those kinds of issues.

But more importantly, if we look at all of these
pain drawings, these are -- most of them are in the hands of
the patient. Some of them are in the hands of the doctor

asking about these issues.
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So, what else do we know? What we know is, and we
know this from Dr. Becker, and we know this from the other
people that looked at his back, and I don't think Dr. Shannon
was one of those. What we know is that this is a person with
a degenerative back condition.

He has multiple levels of degenerative conditions
that are of long standing, that are not traumatic, and are
part of the process that none of us like to admit that we're
getting a little older and that we are -- our back may be
beginning to give us problems, but it is especially aggravated
by being 75 pounds overweight. And that causes stresses and
continuation of problems and beginning of problems in the
back.

We haven't heard anything about that. We haven't
heard anything that's attributable to these things. All we've
heard is, well, he didn't have it before, and he had it
afterward, and therefore it must be related. But it simply
doesn't fit with the symptoms.

Now, it has always been my feeling that -- that the
trier of fact should not have to be Sherlock Holmes. The
trier of fact should have an opportunity to have evidence
presented and not have to be -- try to decode things and try
to figure out what's there.

And in Dr. -- Dr. Becker's report, you will see a

reference to the records from Magnolia Clinic. And Dr. Becker
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says in his report, which is in evidence, that the patient was
seen at Magnolia Clinic before the accident for sleep apnea.

And so I asked Mr. Rodriguez didn't he have sleep
apnea before this accident because he was saying that sleep
apnea was one of the things that he had as a result of this
accident. And I asked him on October 26 at 3:25 p.m. and
here's what he said.

(Videotape played)

MR. WARD: And so then I asked him about his
treatment at Magnolia where the record show that he was
diagnosed with sleep apnea and here's what he said about that
on October 26 at 3:25.

(Videotape played)

MR. WARD: Now, we were talking about some of the
issues and I asked these questions because there is so much
that's related to accepting the representations that have been
made.

And one of the things that Dr. Shannon talked about
is that when she did -- when she did her surgery on him, that
she did special precautions, because he had had a prior
pulmonary embolus. And she wanted to make sure that she did
what needed to be done about the pulmonary embolus. And
here's what Dr. Shannon said on October 24 at 4:44 p.m.

(Videotape played)
//
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MR. WARD: And so I asked Mr. Rodriguez about the
pulmonary embolism and on October 26 at 3:28, here's what he
said.

(Videotape played)

MR. WARD: Now, it seems to me that the issues that
come up when we're looking at injuries and damages, when we're
looking at proof is that we have this basic question. And
this basic question is, do you believe it, or are there
unanswered questions? Is there something that hasn't been
answered that doesn't seem to fit together? And is there any
reason to go back?

And we have, in light of what we have seen in the
records, that there has been a claim over and over again to
many, I believe, there were 52 different treaters in this
case. And the claim over and over, and the representation was
made to essentially all of those people that were seen after
about ten months or a year, that's about the time the story
changed, to now say that the neck and back symptoms all
started with the accident.

It raises the question of, when Dr. Mortillaro says
that he did his brief battery for health improvement, and he
says that the scoring -- not his opinion, but the scoring --
includes, example, exaggeration of symptoms for secondary
gain, and that it includes the statement "this strong bias

raises questions about the credibility of the patient's self-
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could simply dismiss this as, no, this doesn't raise any

questions whatsoever.
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As Dr. Becker talked about the Lees Haley Scale, the

Lees Haley Scale which Dr. Mortillaro said had been used by a

number of people for 15 or so years, and had been tested on

millions of patients, and showed a scale that fell within the

range of 99 point something percent of symptom exaggeration,
that the response to that was Dr. Mortillaro said, well, he
doesn't like that scale. Doesn't like that scale, and he
thinks that scale is -- should be testing something else, th
in his opinion it really -- it really doesn't fit.

And the explanation, every time we have a situatio
in which someone looks at why there are no neck and back
complaints for an extensive period of time, the answer is
always, well, his knee hurt so bad, he didn't know about the
rest of these.

Now, one of the doctors that we talked about at
length was Dr. Ferrante. Dr. Ferrante, I thought, was sort
interesting, because Dr. Ferrante was requested to examine
this patient. And Dr. Ferrante was -- was haled as the head
of the department of anesthesiology and pain management at

UCLA, and he was this great doctor who had -- who had all of
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these great credentials. I don't know Dr. Ferrante, but I
don't dispute that. But Dr. Ferrante wrote a report, and Dr.
Ferrante made it very clear in his report, and it's in
evidence, and he said, well, it's possible he's got RSD, but,
actually, I think he's got this.

And Dr. -- Dr. -- I'm losing my doctors' names here,
there are so many. Shifini -- Dr. Shifini said -- well, he
first said, Dr. Ferrante diagnosed Mr. Rodriguez with RSD.
And then when we played back his testimony after he said he
didn't diagnose it, and we played back his testimony where he
said that Dr. Ferrante did, at that point, then he said, well,
he misspoke.

Well, whether he misspoke or whether he didn't, if
he said he misspoke, he misspoke, I accept that. But the
point is, Dr. Ferrante didn't diagnose RSD. And Dr. Shifini
suggested, well, if he had completed what he planned on doing,
he would have diagnosed RSD, and it was one more of those,
well, this is what this doctor would have said if he'd had an
opportunity.

But the interesting thing about it is, Dr. Shifini
-— or Dr. Ferrante, by the way, did not refer this patient to
Dr. Miller. 1If you take a look in his report, there's no
mention to Dr. Miller's name in there. What -- but what there
is, i1s Dr. Ferrante says, "It's my recommendation, if you

would continue to have symptoms, that you have" -- I believe

Verbatim Digital Reporting, LLC ¢ 303-798-0890

16 App. 3127




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

55
he includes three different tests; maybe he had more than
that, I'm not sure. Two of those tests were completely
objective. One of those tests was subjective. So those two
tests that were completely objective as to whether he had RSD
were negative. And so the answer was, well, then, we'll just
ignore that, we don't need that. We'll just ignore that.

And you may recall that -- that several people
suggested that the fungus toenail growth that Mr. -- Mr.
Rodriguez has, was related to RSD and related to the accident.
Dr. Shannon referred Mr. Rodriguez to a dermatologist for the
fungus toenail growth. And Dr. Shannon was asked, was that
related to the accident, and she laughed, and said no. ©No, it
-- fungus in the toenails is not related to the accident.

Now, we have the situation with RSD. Dr. Tauber,
who says he doesn't diagnose RSD, but said he did diagnose RSD
in this patient, explained that the reason for his diagnosis
is that the patient had burning in his knees, and he had
abnormal increase in pain.

Well, if that's what Dr. Tauber thinks is sufficient
for an RSD diagnosis, I understand why he doesn't diagnose
RSD, because you heard from all the other people here, there
are a whole bunch of other things that are involved in a
diagnosis of RSD.

Now, the interesting thing about this, Your Honor,

is Dr. Ferrante said that he doesn't think he had RSD.
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Now, Dr. Ferrante tells you in his report what he
was confronted with. He was told by the patient, I've got toe
problems, which Dr. Ferrante says is on something or other,
that is toenail fungus, that the patient told Dr. Ferrante
that one limb was different temperature than the other, that
the patient told Dr. Ferrante that there was abnormal hair
growth, that the patient told Dr. Ferrante that he had burning
pain. That the patient told Dr. Ferrante about all of these
things that he had, and Dr. Ferrante looked at him and formed
the opinion that he didn't have RSD.

And so it's interesting to me when Dr. Ferrante
looks at all of these things and he says, I don't think he's
got RSD, but do a couple more tests and we'll see, that other
people can look at the exact same thing and make a different
diagnosis.

Dr. Becker lays out in his -- in his report the
items that he specifically looked for, and to determine --
make an RSD determination. If we can bring that up a little
bit.

And this is what Dr. Becker says, at page 14, in
part 1 of his report, that the things that he specifically
looked at and formulated the opinion, he said, "No increased
or decreased nail growth."

Now, the interesting thing about that is -- is both

with respect to no increased and decreased nail growth, and no
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increased and decreased hair growth is that the explanation
we've heard, that the reason some doctors can't diagnose RSD
is that the -- that the -- all the complaints change. One day
they're there and one day they're not. Well, I'm not sure how
increased or decreased nail growth is there one day and not --
not another.

We have hair growth, we have -- we have allodynia.
The discussion was about Dr. Miller diagnosed him with RSD and
allodynia. Allodynia means, it hurts so much that if you're
standing in front of a fan, you're going to have pain.

The concept of doing a pinwheel test on somebody
like that, which Dr. Miller says he did, and says was normal,
I just don't see how those fit together. The rest of them are
here in the report. Muscle wasting, contractor stiffness,
there's a whole bunch of things. Dr. Becker looked at all of
them and made a diagnosis that he did not have RSD.

Now, I know I'm talking a long time, so I'll try to
close this up as quickly as I can, but I do want to talk a
little bit about damages and -- and there's a couple of things
that I want to talk specifically about.

Your Honor has this listing of computation of
damages. And it's been one of the issues that -- that we have
felt has been problematic, Your Honor, is that as Dr. Dinneen
told you, when -- when the person from his office did a -- did

a life care plan in this case, and the person who Dr. Dinneen
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says 1is well-qualified, and does by checking all the prices,
and that life care plan was shown -- and shown here, that she
had down for her cost of a spinal cord stimulator, by the
doctor who was listed as the doctor who was going to do it,
his name begins with a "V", I think it was Dr. Vaughter
(phonetic). That she had four different items that totaled
294,000.

All of a sudden, Dr. Shifini comes in and says
pretty much off the cuff, oh, well, yeah, you know, this is
about this, and batteries are about 22,000, and this is about
how much that would be, and whatever, and added it all up and
all of a sudden we've gone from 294,000 to 959,000, just based
on what the anesthesiologist has testified from the witness
stand about a procedure that was going to be done by somebody
else?

Then they talked about the things related to fusion,
pre-fusion diagnostics. There was no fusion in the original
life care plan. And, in fact, the records are full of Dr.
Thalgott, the spine surgeon, saying. I wouldn't operate on
him. I wouldn't do it. And as Dr. Becker says, he wouldn't
operate on him, because it's not going to make him any better.

And so we have in the life care plan that was
submitted by their life care planner, I'm not talking about
our life care planner, their life care planner, they had costs

of 80 to 160,000 for a knee replacement, and all of a sudden
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those jump up to $686,392, and no explanation.

I want to talk about income. And we have a couple
of things about income. We have Mr. Rodriguez, who said that
he had provided all of his information to -- to Mr. Dinneen.
I'd ask —— I'd asked Mr. Rodriguez about the information. We
went over in his direct examination that if you're going to be
profitable as a real estate investor, you need to know some
very basic information. You need to know how much you sold it
for, how much you paid for it, and what it cost you in
between. And that's -- that's the basic part of it.

And so we had a gquestion about how much information
was available. And so I asked Mr. Rodriguez about this and
here's what he said at 4/25.

(Videotape played)

MR. WARD: ©Now, Mr. Dinneen testified that he was
not given the sufficient information to do the backup
calculations. Mr. Dinneen also testified that he asked for a
social security statement. Mr. Dinneen testified that he met
with Mr. Rodriguez in 2008, which would be over two years ago,
which would be plenty of time to get the social security
statement. It would be plenty of time to get tax records.

The issue on the tax records is unlike the typical
situation where we're dealing with an employee, there aren't
any W-2s, there isn't any personnel file, there isn't anything

to suggest that any of these things did or did not take place.
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So there is a question.

There raises in my mind a question of are these
something that could be reliable? And I think to myself --
and the example that I used is that if I wanted to prove to
someone that my income was $400,000 a year, which is what he
told the chiropractor that he saw in the end of January 2005,
said that he was a real estate investor, and his present
salary was $400,000.

And he testified that the last house that he sold
was 1in February of 2004, and it was his own residence, and
said that the reason he sold it was because the market was
good. And said that he hadn't done anything financially
between February 15 and the time of the accident and the time
of this injury and didn't have any explanation for that.

And that the job that he described, which was mostly
trying to find houses on the internet and various other
listings, and then going out and taking a look at them, and
then buying them and then, if work needed to be done, he would
hire someone else to do the work and he would hire a real
estate expert, a real estate broker to sell it.

That description of the kind of work he does sounds
to me like it could be done by someone who was sedentary and
someone who could get around in a limited sort of way. And
yet, we don't have any explanation for why he continued to not

do anything all the way through 2005.
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And so, the question that's raised is a little bit
to me like the question that was raised yesterday when Mr.
Baker was unaware that I had served him with a document, that
I was able to pull up the document and show it to him and
answer that question.

There is a very easy way that all of these questions
about the veracity and the reliability of these documents
could be answered, and that is you just pull up your social
security statement. We all get one once a year. I can't get
yours, you can't get mine, but you can get your own.

And yet, they met with their expert two years ago.
They could also have gotten, as he testified to, they could
also have gotten the forms that were filed from the federal
government, but that would have taken longer. But just having
that social security statement would indicate, because of --
since 1993, I believe, medicare payments have been based on an
increasingly higher amount than pure social security, and that
would answer that question.

But that question's not been answered. Instead,
what Dr. Dinneen said -- or Mr. Dinneen said was that, after I
took his deposition and raised all these gquestions, he got a
-—- he got a letter, a one-line letter from the accountant,
never talked to him, got a one-line letter that said, yeah,
they were filed and that's all they got.

And so we don't have any explanation why someone who
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is actively involved in the housing market, and has bought and
sold and owned hundreds of homes, has no tax returns for
several years in this period of time and the tax returns that
they do have, at least two of them are dated after the time
that -- that they met with Mr. Dinneen.

The third tax return is the one that I find kind of
interesting, Your Honor, and it's the tax return from 2001.
And the reason -- the reason I find the tax return from 2001
interesting, is that it shows a business income on page --
page 1, shows a business income of $1,700.

So this is 2001. There's no return for 2002, and
there's no return for 2003. There's a business income shown
here of $1,748. I understand that it's a great concept to
have not worked very hard, and make a lot of money by flipping
houses and then you live on it for a period of time, but it
certainly isn't showing up here in the returns.

But if you take a look down at the state return, go
down to the end of the state return. What that -- what that
purports to be is a return that is dated 2001, is filed in
2004. Read the bottom of the state return. Maybe it's the
top of the state return. There we are.

This return claims a refund of $7,500. It seems
just a little unusual that we would -- that someone would be
entitled to a $7,500 return and -- a refund, and not file for

three years.
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What I'm suggesting is any questions about whether
these are accurate, valid and all the other things could be
very easily answered. As easy as we've shown the document
yesterday to Mr. Baker, it could be answered, but they haven't
been.

And so Your Honor is being asked to award, I'm not
sure what the number was, 7 million, 8 million, whatever the
number was, based on this wage loss, which Mr. Dinneen said
that of the six years, somewhere in the neighborhood of 80
percent of the income that is spread over this six years,
comes in the year 2004 and that income comes from the sale of
his personal residence. And that's why the numbers are as big
as they are. And for that, the claim is being made for almost

a million dollars in future loss of earnings.

But the issue, Your Honor, is that the -- the issue
of the reliability of all of this -- of all these things isn't
solely related to the income loss. It's what ties in and it's

what connects the neck and back injuries that have all been
alleged to be related to the accident of November 22, '04,
when there were no neck and back complaints for a period of
eight or nine months.

And a gentleman who has degenerative back changes
and is 75 pounds overweight, and is continuing to live -- and
it's now been six years since the accident, there are other

explanations for this.
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Thank you, Your Honor.

THE COURT: Thank you, Mr. Ward. Mr. Baker.

PLAINTIFF'S REBUTTAL CLOSING ARGUMENT

MR. BAKER: Yes, Your Honor. There are other
explanations, but not the true one, not the right one, and not
the correct one. And again, it just seems to me it's come
back to the same thing, and that is he's fat and he's a liar.
That's their case.

And let's talk a little bit about the first thing
counsel had said, because I think I might be boring and he
might not be paying attention when -- when testimony is being
evoked.

The very first thing that Mr. Ward said when he came
out of this chair, is that Dr. Shannon said that the
degeneration that she saw -- excuse me for the -- in Enrique's
knee was pre-existing degeneration that he had before this
accident, at the time that he was also overweight.

First of all, he mentioned something about 180
pounds. I never heard 180 pounds; I heard 200. But the Court
might remember something different.

But what Dr. Shannon said, and if an adherence to
the truth of the medicine and the testimony of the scientists
had any place in this courtroom with respect to defendant's
presentation of their case, is she said on page 65 of her

deposition, lines --
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MR. CARDENAS: Trial transcript.

MR. BAKER: -- trial testimony -- thanks, Rob -- at
line 17, "I question -- which indicates to you that meniscal
tear -- 1is a frank, traumatically related meniscal tear?" And

she answers, "It's causing traumatic degeneration of the
articular surface and that has to come from someplace."

So I questioned it, "The degeneration of the
articulated surface is caused by the frank meniscal tear; is
that right?" And she says, "Yes."

The chondromalacia is the articular surface. She's
not saying he had pre-existing knee problems that were
exacerbated in this case, or any pre-existing knee problems.
She said the chondromalacia, the change in the articulate
surface is related to the tear in the meniscus. And that just
goes to show a frank misunderstanding of the medicine, and a
frank misunderstanding of what's going on here.

The second thing that was said is Enrique claimed
that a water bottle had been thrown and was already lying on
the floor -- do I have Enrique's testimony right there -- for
a period of time.

And what Enrique said in his trial testimony in
front of the Court -- and I don't even know why this is
relevant, but it's just one of those pokes at something that
is meaningless in the context of the overwhelming medical

evidence in this case -- is, well, what happened to me, a
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fast that there was this lady sitting down in front of me at
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the monitor, there was a TV. I'm standing there watching the

big TV and when the ball's in flight, moving the air,

demonstrating, this lady, for whatever reason, she decided to

get up out of her chair, turn around and run. I mean,
literally run where I'm standing and just take a dive.

I mean, he's describing an event that happens like

this, not an event where a water bottle lands at his feet and

he's sitting there and looking at it and then, you know,
should I move, should I not move. He described it as
happening almost instantly.

And Mr. Ward spent, I don't know, 15 minutes, 20
minutes talking about the MRI, and this date, and the MRI
contrast. Mr. Ward's expert gives us the second surgery. I
don't know why anybody would speak to that. Dr. Shannon
explained why things wouldn't show up on the contrast MRI is
that the loose body was in the super patella pouch, so it
wouldn't be seen at that time.

Doesn't the truth of that deserve to be put into a
context and spoken about with this Court? He completely
misrepresents -- well, I don't need to say that. But Dr.
Tauber's testimony that he put on the screen, and I kind of

bridled because I thought he stopped in the middle of a

sentence, because I remember what Dr. Tauber said. And he was
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asking about a question by you, Your Honor. And he stopped
that film at the point that Dr. Tauber said, the loose body
itself, where it was found wouldn't be painful. I believe
that's what we observed.

But Dr. Tauber's testimony was, when you allowed me
to follow up with him, was, "Can I followup with that?" And I
say, Mr. Baker -- I say, Mr. Baker -- Mr. Baker, "So is it
fair that there was one definite pain generating mechanism
which was the torn meniscus?"

"Oh," he says, "you had several. You had the loose
body, the torn meniscus and there was some discomfort from the
chondromalacia. It was residual as well."

"Okay. And each of those would be contributory to
the pain complaints that were reported by Enrique Rodriguez?"

"Yes."

Dr. Tauber speaks about the fact that when the loose
bodies float around, they touch areas in the leg that would be

sensitive so that they're a concurrent pain generators.

There's nothing suspicious about this. It's not, there was a
loose body that didn't cause any pain. Again, I don't know
why I'm talking about the knee. Their expert gave it to us.

But if it has to do with his credibility, this is what
happened.
Dr. Shannon did a surgery. There's a 10 to 15

percent recurrent rate in meniscal tears. The loose body
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broke off, as she talked about, as a result of her surgery,
even though she did everything right. Enrigque was walking in
physical therapy. She expected post-operative pain for at
least a month. He was in therapy which she testified also
causes pain. His knee continued to hurt. Dr. Tauber did a
surgery, and every doctor, including their own, says it's
related. And we talked about the fact that that's the
foundation.

And so much has been made, and another
misrepresentation, that Enrique was telling the doctors that
his pain started at the time of the accident. Well, you might
remember that Maria says she remembers him having neck pain
and back pain.

Okay. So all of these doctors who are explaining on
a deep neurotransmitter, neurophysiological level how pain
works, their testimony should all be ignored, the defendant is
contesting, because what was really happening in this case is
Enrique was lying to his doctors about where his pain started.
Well, that's not what we're saying for a second and it's not
what we've ever tried to introduced.

He had reported pains at the beginning. Maria
testified to it. Enrique doesn't know. And Enrique, then,
when he sees Dr. Thalgott, he doesn't say his pain started at
the time of the accident. He says, his pain in his neck,

hands and back started with the accident.
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By January of next year, he noticed he was dropping
things in his hand, completely consistent with the tingling
that was mentioned in the medical records. And his left knee
had such prominent pain, he didn't make much attention to his
cervical and lumbar pain and the pain in his lower extremity.

That's exactly what you've heard from every witness
in this case. This isn't Enrique saying, oh, well, I fell
over and my back and my neck hurt at the time of the injury.
This is a consistency, not an inconsistency, and it shouldn't
be said otherwise.

Dr. Ferrante. I think that what defendants really
want us to is ignore a scientific methodology. And that's
just painful, because the scientific methodology is the basis
of truth. You believe things when you have tested them and
found them to be true.

And you saw I went through with the doctors what a
scientific methodology is. It's having a hypothesis,
meticulously gathering data, testing the data against the
hypothesis and then dismissing the hypotheses that aren't
supported by the data.

Okay. Well, let's look at the scientific
methodology. Dr. Ferrante looks, and he doesn't say he
probably doesn't have RSD. He doesn't say, I am not
diagnosing RSD. He doesn't rule out RSD. What he said, it is

possible that the patient has a complex regional pain syndrome
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or a reflex sympathetic dystrophy because even he knows how to
-— well, especially he knows, how to distinguish between those
things.

However, his physical exam is more consistent with
chronic knee pain of a mechanical nature. Okay. So, RSD or
chronic regional pain syndrome, 1is included in his
differential diagnosis. Every time doctors see a pain
complainant, if you go in, Your Honor, God forbid, to a doctor
with pain in this quadrant right here, they're going to have
potential differential diagnoses.

It's going to say appendicitis, it's going to say
potentially gall stones. It might include a hernia, it might
include a host of things. And then do you know what you do?
You test each of those host of things until you find the one
that's supported by the tests, and that's your diagnosis.

So what were the objective findings for Dr. Miller?
Allodynia -- we've been through it to death. Well, a lumbar
sympathetic block is the test, one of the tests spoken about,
for RSD. When the lumbar sympathetic block works, there's no
need to do anything else. You have diagnosed RSD and when you
measure it up against the other five criterion he had.

What -- what -- okay, I didn't call him a liar. How
about this for calling him a liar. When Dr. Becker spoke
about the fact when I was, like, he had all of these objective

findings, do you remember when Dr. Becker said? Well, I know
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about people who paint their legs, shave them, put heating
pads on one leg and ice packs on the other. You know, that
really does happen out there. And I asked the question, "Are
you assuming he's psychotic?" He's not psychotic, he's in
pain and this is what happens to people who are in pain.

So what we're looking at right now is, you can't
believe Enrique Rodriguez because he forgot that he went to
get a sleep apnea test. Are you kidding me? There's eight
doctors who we sat and listened to their testimony about his
pain.

There's two actual knee surgeries, two lumbar
sympathectomies. The pain stimulator that worked, the
findings of his doctors upon examination, the testimony of lay
witnesses in this case that talk about the changes in his
physical condition, his mental health and his happiness
[inaudible].

I mean, in terms of we like to talk to juries about,
you know, the preponderance of the evidence thing. This Court
is extremely aware of preponderance of the evidence. This
isn't preponderance of evidence, this is overwhelming
evidence, which is the oldest defense tactic in the world
being used is try to find little inconsistencies in six years
of medical records. 1It's like a telephone game in some
aspect. And then say that you can't believe him, because of

different notations in the record. It's -- it's just wrong.
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And if we talked about the life care plan, the life
care plan that, you know, it's pulled out of evidence. Do you
know that that life care had a lessor value than the one that
was put into evidence? I put less meds into evidence than
would have been contained in the life care plan.

And with respect to Kathleen Hartman, Kathleen
Hartman had a bad day. She got it wrong. I -- the life care
plan was prepared for someone, and even I, when I was looking
at the life care plan, I was like, what's this? This is just
—-— these aren't the numbers for spinal cord stimulators.

And I know some of the attorneys that have had
trials in your courtroom, and I know that some of the
testimony that's come in with respect to spinal cord
stimulators. In this community, we know what they cost, and
they cost what Dr. Shifini said they cost.

And something is really irritating me with respect
to how Dr. Shifini is being addressed. Dr. Shifini is not the
anesthesiologist that, you know, looked at Enrigque Rodriguez.

Dr. Shifini is a board certified pain management specialist in

interventional pain management. Okay?
He puts things in people. He puts leads and wires.
He's not, quote, "an anesthesiologist"™. And he's an

anesthesiologist only in the sense that he's dedicated to
taking away people's pain. And he did that with Enrique with

the spinal cord stimulator and is desperately waiting to see
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him have a permanent stimulator, as is Dr. Shaw who cried,
desperately waiting to have him have the spinal cord
stimulator.

And why didn't we call Dr. Thalgott? Well, other
than 15,000 bucks, and another day or so in trial. One of the
reasons that we did it is, it's been suggested by defendants
that a forensic evaluation is a great evaluation. Okay?

Dr. Shifini and Dr. Kidwell looked at every medical
record in this case. They talked about it. And Dr. Shifini
and Dr. Kidwell testified that they believed because of
postural changes, Enrique Rodriguez is having lumbar and
cervical pain.

I asked Dr. Becker on the stand, have you had
patients with potentially pre-existing lumbar discogenic
pathology, not the radicular, who have had posture changes and
gait changes and have resultedly had lower back pain and
spinal problems? And he said, yeah, of course. He might not
have said of course, he might have said reluctantly, yeah.
That's what he testified to.

And there's nothing as annoying in a scientific
methodology because, come on, the truth has to have a value,
then to take things out of context, either negligently or
deliberately, say statements were made, but they were not
made. Pre-existing degenerative knee condition? That's

completely the opposite of what she said. And then to turn
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around and say certain things just don't fit, certain things
just don't fit.

Well, you know, sometimes in life everything doesn't
fit. And sometimes in life the story needs a little bit of
deduction, a little bit of Sri Lankean wisdom, and
intelligence, rather than just a rote response to reject
everything because a tax return wasn't filed. Or because
Enrique didn't realize that he didn't go to a sleep apnea
doctor.

He still thinks he [indiscernible]. He still thinks
this is not him. But that doesn't affect the credibility of
every reported pain complaint that you've seen. So sometimes
the truth is a web. Sometimes it's not a [indiscernible]. We
have shown you a web of truth, of reliable expert testimony,
of reliable treating physician testimony.

And to criticize Terry Dinneen for using an average,
well, let's talk about that. It was his primary physical
residence. But what was not brought back up to you is he was
only in it for about six months, and then he flipped it
because that's what he does, he flips houses when the houses
are worth something.

So he was living in it, he flipped it, he made money
off of it and he went on. That seems like a pretty good way
to live to me, if your wife will let you get away with it.

But when you look at all of these things and see
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that the entire approach to this case would be suggestive of,
oh, you know, the MRI, the first one didn't show anything. It
was taken on an old [indiscernible] MRI machine with .5
[indiscernible]. That machine wouldn't show -- it wouldn't
show anything. And with respect -- and the tests don't show
and it just isn't here.

When you put it together, the best observance of
something is the observance of it from an internal
perspective. When they opened up Enrique's knee, they found
it was internally disarranged. When they opened up his body
and implanted a spinal cord stimulator, it took away his pain.

When you open up the situation and really look at
the medical records, the testimony of the witnesses from two
different states, both lay witnesses and expert witnesses, you
open it up and you look at it, you can tell Enrigque's not
lying. You can tell he's not here to put anything over on
you. You can tell he's not one of these people who get
injured and think that there's a jackpot in it. All he wants
to do, all anyone told you he wants to do is be out of pain.

And, Your Honor, I'm going to look at my notes in a
second. But please, I ask you, help him get out of pain.

(Pause in the proceedings)
MR. BAKER: Nothing further, Your Honor. Thank you.
THE COURT: Thank you, Mr. Baker.

(Requested portion of proceedings were concluded at 3:45 p.m.)
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LAS VEGAS, NEVADA, WEDNESDAY, OCTOBER 20, 2010, 9:31 A.M.

THE CLERK: Enrique Rodriguez v. Fiesta Palms, Case
No. A-531538.

MR. BAKER: Good morning, Your Honor. Steve Baker,
4522, representing Mr. Rodriguez.

MS. STEPHENSON: Good morning, Your Honor. Marsha
Stephenson for the defendant.

THE COURT: Good morning to both of you.

MR. CARDENAS: Rob Cardenas on behalf of the
plaintiff as well, 7301.

MR. BAKER: Sorry about that.

THE COURT: Yes, good morning. All right. This was

Defendant's Motion to set the matter jury trial. I thought it

had been unopposed. I found out yesterday that there was an
opposition filed. I haven't had a chance to read the
opposition. I don't know, Ms. Stephenson, if you have had?

MS. STEPHENSON: Yes, I have, Your Honor.

THE COURT: Okay. Very well, it was your motion.

MS. STEPHENSON: Your Honor, I think basically I'm
not going to repeat what's in the motion, but a trial by Jjury
is preferred. And Your Honor had brought this up apparently
at a -- during a telephonic conference call with counsel and
that's why the Motion was filed. But since actually this
counsel and the Archer Norris firm has been in the case, they

preferred having a jury trial.
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There was the letter apparently that was attached to
plaintiff's counsel's opposition which referenced that the
jury trial was being waived or something like that. Actually,
that was in reference to something that the clerk had
requested in light of the fact that there was the joint case
conference report referenced to jury trial, but there had been
no jury demand.

So at no time has the defense ever wanted to waive a
jury trial. And we think it's in the Court's discretion to
allow the jury trial at this time, because clearly this is a
case that's appropriate for a jury.

THE COURT: Okay, Mr. Baker.

MR. BAKER: I'm probably the only one here who's
been involved in it the whole time. I can probably give you
the most accurate historical representation of what occurred.

And, you know, originally an order setting a non-
jury was sent out by this Court in February. There had been
no request for a jury trial pursuant to Rule 38.

That order did not result then in any motion on the
part of the defendant to set aside that order and set for Jjury
trial. The trial was then reset two more times on a non-jury
trial basis and no opposition was filed to that.

What happened with respect to the call to your
office was that a request for jury trial was filed, but wasn't

served upon me. I called, and I don't think any deposit of
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jury fees was made at that time, which would also make it
deficient under Rule 38. Marsha might feel differently.

I had a conversation with Keith. Keith agree that
it should be a non-jury trial. He contacted your department
with a letter that was cc'd. And, I'm sorry, you know that we
just got the Motion at 4:00 o'clock yesterday afternoon, so
this wasn't attached. And if I may approach, Your Honor.

THE COURT: Sure.

MR. BAKER: I actually wrote back to your department
and indicated that I agreed with Mr. Gillette, that it should
be set for a non-jury trial and cc'd that over to your
department as well. And it was set then on a new order
setting a non-jury trial for now, I think, the third time.

With respect to whether I believed that they wanted
a non-jury trial, it's been discussed throughout this case
that it was a non-jury trial.

I conducted every deposition in the most streamline
fashion so I could get the information to you quickly. I
didn't do a focus group which I would normally do on this type
of case.

I prepped my experts in a certain way. I did not
take their expert's deposition because the cross-examination
in a bench trial is very different, as you know, when you're
trying to convey things to a jury.

And the whole time I have structured this in a
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streamlined fashion to present to this Court as a non-jury
trial. And for five days before the trial is to begin, to
request a jury trial is amazing prejudice.

There was one case Rob found last night or yesterday
afternoon after I had submitted my opposition and if I may
approach the bench with it now?

THE COURT: Yes.

MR. BAKER: And for the Court's record, this is

Hardy v. First National Bank of Nevada which is 48 P.2d 581.

And I've highlighted the keynote for you, which is Keynote 1,
Your Honor.

THE COURT: Thank you.

MR. BAKER: And in this case --

MS. STEPHENSON: Steve, is this Walton?

MR. BAKER: -- in the Keynote 1, you can see that a
defendant who's demand for a jury trial was first made a year
after the matter was first set for trial and after it was
reset for trial several times, waived his right to demand a
jury trial under the rule providing that such demand be made
no later than the time of the enter of the first order setting
a case for trial, and is compelled to proceed either by trial
to the Court, by advisory jury, I don't even know what that
is, or by jury by mutual consent.

And it's clear that we're not mutually consenting to

the case.
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Counsel has referenced the constitutional right to a
jury trial. A constitutional right is a record that needs to
be protected. 1I've cited for you the O'Connor case, which
it's not a federal constitutional right pursuant to the 14th
Amendment application to the States, it's completely a state
issue.

And our state has adopted Rule 38, which states in
subsection (d) that if a timely demand for a jury trial is not
waived -- is not raised, it's waived.

And in this particular case, it's been waived three
times passively; once by not filing a timely request, and
twice by not opposing or filing some sort of motion with
respect to the standing of non-jury trial, and one time
actively, when again, imperfect jury request was filed by
Archer Norris law firm, then withdrawn, and we both
memorialized that fact to your office.

To make me go to a jury trial on five days notice on
a case with this many doctors, this much evidence to be
presented to the Court, I think I've submitted a couple
hundred exhibits to you, is extremely prejudicial, Your Honor.

THE COURT: Ms. Stephenson?

MS. STEPHENSON: Your Honor, in spite of all that, I
think the Court does have the discretion to allow the Jjury
trial. And in light of counsel's claims of prejudice, the

defense would have no issue with continuing the discovery for
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additional time if counsel would like to take some additional
depositions or whatever he needs to do to prepare for a jury
trial.

With respect to -- and I'm not sure exactly about
this new case, I didn't have a chance to look at it. But I
know the Walton case does, and the Walton case is a much more
recent case, does still confirm that the Court does have the
discretion to allow a Jjury trial.

MR. BAKER: And if I may, very briefly?

THE COURT: Yes.

MR. BAKER: The Walton case is very distinguishable,
and that is a mandamus action to compel a Jjury trial in the
lower court. The court said that it did not have jurisdiction
over mandamus and remanded it to the lower court with
instructions to permit a motion to enlarge time for Jjury
trial. There's no shepardized following case law that even
says what happens on that.

But specifically what Walton did say, and I'll quote
to you, 1is only when a timely and proper demand for a jury
trial has been made, may the trial court to be found to have
exceeded the limits of its discretion under the mandatory
language of NRC 39.

And that's going to regquire a balancing test. And
the prejudice against the plaintiff is -- I can't even express

it to you. And that's in terms of the difference between
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preparing instructions for a Jjury trial and for a non-jury
trial. I don't even have a Power Point done, Your Honor. The
trial starts Monday.

THE COURT: Yeah, I'm aware of that. Anything

further.

MS. STEPHENSON: Well, first of all, and one thing I
forgot to mention is, we —-- you don't deposit jury fees
anymore. So that's really not an issue. And like I said, the

defense is willing to continue the trial to allow counsel to
be prepared for a jury trial.

THE COURT: Don't counsel still have to make deposit
for a jury demand?

MS. STEPHENSON: No, we don't. Actually, we got all
them back. Apparently, I didn't know it was an issue with
respect to the money, but we've gotten them back and we don't
deposit those anymore as I recall.

MR. BAKER: I don't know.

THE COURT: Did you know that, Mr. Baker?

MR. BAKER: No. Every stipulation I've ever signed
to dismiss a case includes a refund of the jury fees. But
I've never —--

MS. STEPHENSON: Those [inaudible] are [inaudible]
as I recall.

MR. BAKER: I don't know, Your Honor.

THE COURT: 1It's probably a financial nightmare for
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the court.

MS. STEPHENSON: It has been, because we get some of
those back two, three years later.

THE COURT: Well, you know, let me say this.
Frankly, the Court prefers these jury trials. I think,
however, Mr. Baker makes some very compelling points, both in
his written brief and orally today.

But aside from that, this case is right on point.
I've never seen this case. I'm glad to see this case. I
thank Mr. Cardenas for getting it for me.

MR. BAKER: Thank you, Mr. Cardenas.

THE COURT: And I think it's right on point. So I
think this Motion has to be denied. Mr. Baker, I'll ask you
to draft an order for the Court's signature. Please run the
proposed order past Ms. Stephenson before you submit it to me.

MR. BAKER: Thank you, Your Honor.

MS. STEPHENSON: Thank you, Your Honor.

MR. CARDENAS: Thank you, Your Honor.

MS. STEPHENSON: Will defense be ready for a trial
then, I guess, on Monday?

THE COURT: Be ready for trial on Monday. We start
at 9:00 o'clock.

Since it's a bench trial, I don't anticipate going
real late. Do you know what our schedule is like Tuesday,

Wednesday, Thursday, that we only have half days?
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MR. BAKER: I thought it was full days, Monday,
Tuesday, Wednesday and Thursday, and you're dark on Friday.
Is that not true?

THE COURT: I wish it were so. We're dark on Friday
only because it's a holiday.

MR. BAKER: What's the holiday?

THE COURT: Nevada Day.

MR. BAKER: Oh, I mean, my favorite holiday.

THE COURT: Yeah. So we have -- we normally would
have full days Monday and Friday and only half days Tuesday,
Wednesday and Thursday because this court is court sharing
with another judge on Tuesdays, Thursdays. So that means
we'll be starting at 1:00 o'clock on Tuesday, Wednesday,
Thursday. You might want to know that for purposes of
scheduling your witnesses.

How many witnesses do you anticipate, Mr. Baker?

MR. BAKER: A lot less now that it's a bench trial,
Your Honor. And it's going to depend a little bit upon how
you allow me to introduce medical evidence through other
doctors.

I can do it with as little as two doctors, two,
three experts, two percipient witnesses, and the plaintiff.
Or if there becomes some problem with respect to referring
doctors and doctors opining to other doctors' treatment, then

it will be a lot more.
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THE COURT: Ms. Stephenson, what about you?

MS. STEPHENSON: Yeah. 1I'm not sure if Steve was
calling [inaudible] case from the defendant. And quite
frankly, Your Honor, I haven't been really involved with the
case.

MR. BAKER: You know what?

MS. STEPHENSON: So he may know better how many
witness we have.

MR. BAKER: True. And their witnesses -- okay,
there is an objection lodged, but there will be one deposition
that's read into evidence, because we can't subpoena the
witness and that's Brandy Beavers [inaudible] who's coming in,
defendant was defaulted.

Probably there's going to be Dr. Shifini [phonetic]
who i1is a pain management doctor who will be called. Either
Dr. Shannon or Dr. Trevety [phonetic] or are orthopedic
surgeons who would be called. Potentially, Russell Shaw
[phonetic], who is a neurologist who would be called to speak
about the issue of RSD.

The plaintiff, the plaintiff's significant other,
two of the plaintiff's friends, and two or three of the
employees, either through deposition or via subpoena of the
defendants. So it looking like about 11 witnesses, 11 or 12.

THE COURT: Total?

MR. BAKER: For me.
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THE COURT: For you.
MR. BAKER: Did I mention a economist,
planner?

MS. STEPHENSON: No.

12

a life care

MR. BAKER: And a -- so let's call it an even 15.

MS. STEPHENSON: I must say we —-- then
have at least five, but I don't really know, and

Your Honor.

we probably

I apologize,

THE COURT: So are we looking at giving that

schedule two weeks?
MR. BAKER: Um-hum.
THE COURT: Was that a yes?

MR. BAKER: Yes, Your Honor, sorry.

THE COURT: All right. That's what I was thinking.

All right. Thank you.

MS. STEPHENSON: Thank you, Your Honor.

MR. BAKER: Thank you.
MR. CARDENAS: Thank you, Your Honor.

THE COURT: See you Monday.

MR. BAKER: Oh, and did I forget -- no.

Your Honor.
THE COURT: You're welcome.

(Proceeding concluded at 9:43 a.m.)
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LAS VEGAS, NEVADA, THURSDAY, JANUARY 27, 2011, 9:45 A.M.

THE CLERK:

(Court called to order)

Case number A-531538, Enrique Rodriguez

v. Fiesta Palms, LLC.

MR. BAKER:
4522, and Robert Car

THE COURT:

Good morning, Your Honor. Steve Baker,
denas.

Good morning.

MR. CARDENAS: 7301.

MR. BAKER:

THE COURT:

MR. GILLET
Gillette.

THE COURT:

MR. GILLET

THE COURT:

MR. GILLET
blade.

THE COURT:

MR. BAKER:

THE COURT:
calendar here. Let'
preference on where
yours.

MR. BAKER:

I guess the other mo

Representing the plaintiff.
Good morning to both of you.

TE: Good morning, Your Honor. Keith

Okay.
TE: Bar number 11140 for the Palms.
It's G-i-1l-1l-e-t-t-e?

TE: Yes, ma'am. Just like the razor

Okay, thank you.
He's a walking razor, stepping razor.
There are, I think, four motions on

s take -- well, Mr. Baker, do you have a

we start? Three of these motions are

Well, if he gets a mistrial, Your Honor,

tions are moot, so.
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THE COURT: Do you want to take Defendant's Motion
for Mistrial first?

MR. BAKER: I think so, Your Honor.

THE COURT: That's fine.

MR. GILLETTE: Your Honor, we're happy to submit
that on the pleadings.

THE COURT: Okay. What about you, Mr. Baker?

MR. BAKER: I mean, I really wanted to talk about a
lot of these issues and I wanted to speak about it with K.C.
in particular, because as this Court's aware, through the
trial was accused of manipulating evidence. And after the
trial -- or during the trial, actually, I've been accused with
ex parte communication with the bench. And it's really
startling.

I think I do need to make a record and have the
Court acknowledge that there were no supplemental,
confidential trial briefs that were submitted to the Court,
that no ex parte communication occurred between myself and the
Court and I never made any attempts at ex parte communication
to the Court.

That the allegation that I made, ex parte
applications, and ex parte communications to the Court, is
untrue and unfounded. And I have a real issue with somebody
coming and saying to me and to this Court that we acted

complicitly and had ex parte communication back and forth when
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that never, never occurred. And Mr. Gillette's going to
object and state, well, we never said that the Court was
complicit with that. But specifically, the judicial cannons
which required you to -- to contact them in the event I did
contact you on an ex parte basis, were cited.

So either they're saying that you and I were
complicit, and had ex parte communications, and I did brief
you throughout the trial, and that's the basis for mistrial;
or they'll come forward and say, we're mistaken, that never
happened, hopefully, I'm sorry, and then there is no basis for
the mistrial, because then there would be no irregularity in
the proceedings, no of the specter of impropriety that they're
saying would fall upon you in the event that you and I had
engaged in this type of ex parte communication.

So I would request for this Court to ask of the
defendant whether or not those allegations are actually being
withdrawn, or have an evidentiary hearing or other hearing, or
a findings of facts and conclusions of law by this Court that
it never occurred, because if it didn't occur, there's no
basis for mistrial. And if it did occur, we need to make a
record of it.

THE COURT: There was no supplemental brief that I'm
aware of. I didn't even hear about a supplemental brief until
I read it in defendant's pleadings. And there was certainly

no ex parte communications.
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And frankly, I was surprised to be accused of such a
thing. Mr. Gillette?

MR. GILLETTE: Your Honor, the basis of this Motion
is actually found within plaintiff's own Motion to Strike,
within a footnote item, footnote 1 on page 7 of Plaintiff's
Motion to Strike Defendant's Post-Trial Brief. There's a
reference to a supplemental trial brief. That's the entire
basis of the Motion, Your Honor. That's why we're submitting
this on the record. ©No -- I'm not asserting any arguments.
I'm certainly not making any accusation as to the Court.

With respect to Mr. Baker, my point that is raised
in the pleadings is simple and straightforward. It appeared,
from the records submitted to this Court, that there were
briefs that were submitted, that we were entitled as a matter
of law and fairness, to see.

If Mr. Baker is saying that those were not, in fact,
submitted to the Court, I'm happy to submit this. And that's
certainly reflected in his own affidavit that he filed in
response to the opposition, which, again, is why I'm happy to
submit this on the record that's already submitted.

THE COURT: Mr. Baker?

MR. BAKER: I'm just making the record here, Your
Honor. And as the Court recalls, I submitted a confidential
pre-trial brief according to 7.27. We had prepared a

supplement to the confidential trial brief, because we
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anticipated a Rule 50 Motion to Dismiss the punitive damages
at the close of evidence as required by Rule 50.

When I saw that Mr. Ward didn't do a Rule 50 Motion,
there was no basis to present the bench with our confidential
trial brief which, for the record, has never been given to
this Court, has never been filed, and has never been served on
the defendants. It simply wasn't used. We just stuck it back
in the envelope and went on our way.

But the appropriate thing to do in the event that
Mr. Ward, and Mr. Gillette is no way involved with it. He's
one of the best lawyers and nicest guys that I know. But the
appropriate thing to do is to call me, or to call this Court
and request a conference with respect to the appearance of ex
parte communication, and for the Judge to inform him or for me
to inform him that there was no ex parte communication.

Rule 11 requires that you have a good basis for
filing your pleadings. And a mention in a brief of a
supplemental, confidential trial brief without any follow up
doesn't comport with Rule 11.

And I'm -- and I know this Court has never seen me
upset, but in one trial I've been accused of manipulating
medical records and engaging in systematic ex parte
communication with the Court. And I want the best record made
possible, and I don't really know how to make it, that I

didn't do it. That's the type of thing that can affect
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reputation and affect my ability to appear in this court and
represent my clients.

Now, I know that the Court has made a record that it
never happened. But in the event that they don't have any
evidence that it occurred, I'm requesting that this Court
either order that that Motion and those allegations be
withdrawn, or we have an evidentiary hearing on it, with a
penalty of sanctions against Mr. Ward's firm in the event that
they can't prove their allegations against me. I mean, it's a
really nasty thing to say about a lawyer and a judge and the
court system.

THE COURT: Well, it is, particularly when one's
reputation is really all one has. That's really all one has.
I mean, we all have skills, but the only thing that really
matters is a person's reputation.

MR. GILLETTE: I don't disagree with anything that's
being said here, Your Honor. Again, I just want to reiterate
that the basis of this motion is simple and straightforward,
and it's a reference to the record that's already been created
by plaintiff's counsel in this case.

There's a specific reference to this Court for -- a
reference to plaintiff's supplemental, confidential branch
brief. ©Now it's -- subsequent to the filing of this motion,
Mr. Baker has made the record abundantly clear that this

document was never filed, never lies with the Court, it was
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never served on us. We're satisfied with that.

MR. BAKER: Okay.

THE COURT: Defendant's Motion for Mistrial is
denied. Defendant's Alternative Motion to Strike Plaintiff's
Confidential Pre-Trial and Trial Briefs, is denied.

MR. BAKER: For the record, Your Honor, I withdraw
my Motion for Sanctions.

THE COURT: Very well. So where does that bring us
to?

MR. BAKER: That leaves my motions, Your Honor. And
if we could just go in order. As long as we're talking about
briefs, we might as well speak about my Motion to Strike their
post-trial brief.

I think we've really spelled out our argument in
terms of the -- our Motion to Strike, Your Honor. What this
really is, is this is either a Motion for Judgment NOB, or
this is an appellate brief. There is no allowance in our
rules for briefing after the close of evidence to the Judge on
issues that she's ruled at during the trial, and evidence
which has already been submitted to the Court.

And I've really have never seen something like this.
Normally, if the Judge wants an issue briefed during the
evidence itself, she'll ask that the issue be briefed by the
parties, we'll brief the issue, and then the Judge will make a

ruling based upon the briefing and upon her determination of
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the appropriate law.

I don't know what this document purports to do,
because all it's doing is telling you [indiscernible]. And
your decisions were valid and well-founded in Nevada law, and
if there was any real type of objection to your determinations
during the course of the trial, they should have requested a
briefing schedule and briefed it during the trial.

Now, the other way to go and see if there was any
error committed by this Court during the course of the trial,
like with the punitive damages, and like otherwise, would have
been to do directed verdict motions on those issues after the
close of evidence and before closing argument.

That's what Rule 50 requires. That wasn't done.

And because of that, they've waived any argument with respect
to punitive damages and that in the event the Court finds
general damages for us, we'd be entitled to a hearing on those
punitive damages and they've waived their objections to any
other of these evidentiary issues.

I don't understand -- mostly I don't understand the
means in which Mr. Ward tried this case, which was to come
into the jurisdiction, accuse lawyers of manipulating medical
records, accuse them of ex parte communication with the Court,
and then submit to the Court, post-evidentiary, a large brief
saying how you were wrong on almost every ruling that you made

during the course of the trial.
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This document is spurious, it's specious, it does
not have any place within our NRCP or the statutes which
regulate the occurrence of a trial. The Court didn't ask for
this information. It shouldn't be part of the record on
appeal with respect to what occurred during this trial,
because this trial is still on. We don't have a verdict.

So this document should be stricken. In the event
that they want to raise this argument, they can raise it in
post-trial briefs, as is appropriate. We'll then assert our
arguments that they had waived certain of these defenses and
certain of these allegations by failing to bring a Rule 50
motion and move on in the ordinary course.

And this is going to sound strange to the Supreme
when and if they hear this. But what's going on is just too
weird. And this document has no place in the proceedings that
we had carried forth pursuant to NRCP and the NRS.

THE COURT: Mr. Gillette?

MR. GILLETTE: Well, Your Honor, I think Nevada law
and decisions clearly recognize post-trial briefs. This
post-trial brief is succinct, straightforward. It articulates
defendants' positions with respect to pertinent facts that go
to issues surrounding liability, damages and punitive damages.
It goes to what the substantive law is on all of these points.
It's a document that's -- yes, it persuasive, but its key

function is to provide the finder of fact in this case some
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guidance in rendering its decision. There's nothing within
the NRCP or any of the decisional laws that say that the type
of document that's been submitted to this Court in the form of
a post-trial brief is inappropriate or otherwise precluded
under the statute.

THE COURT: Mr. Baker.

MR. BAKER: Your Honor, it's not a post-trial brief.
I mean, I'm not the smartest lawyer that there's ever been,
but I understand that a trial means you pick a jury, then you
give your openings and you do your case-in-chief, then you
rest, then you do your motions and then you get a verdict.

And when you get a verdict, the trial is over. And then
anything that happens after the verdict would be a post-trial
brief.

This is an evidentiary trial brief on issues that
the Judge did not ask for and that was not given during the
case-in-chief when the evidence was open. It's -- this
doesn't exist in Nevada law. And for that reason I would ask
that it be stricken.

THE COURT: The Motion's granted.

MR. BAKER: Thank you, Your Honor.

Our next motion is one that I've never brought
before, and it has to do with their expert witness, Dr. -- Mr.
Franklin and Dr. Cargill. And as this Court remembers, I'd

stipulated in a rather general fashion, but with some
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12
reservations, to the qualifications of both Mr. Franklin and
Dr. Cargill to testify in their respective areas of security
and economics.

And by allowing, or stipulating to their
qualifications, I stipulated that these were individuals who
have an expertise in the area that could be helpful to the
trier of fact which would be you in that case. I don't think
they were so helpful, but it's a different issue.

By stipulating to that, what I said is, is they
would no longer testify as percipient or lay witnesses, they
would be expert witnesses. And expert witnesses are not
allowed to testify in a speculative manner. They can't say it
might be, it could be or otherwise, and that's well settled in
all of the law all around the country, whether we're using 702
and 704 or if we've adopted the Dobbler [phonetic] standard or
even in [indiscernible], which would be the highest type of
standard, they have to testify in a manner that's not
speculative.

In our Nevada courts, in cases that you're familiar
with, and in the thousands and thousands of times that you've
seen expert witnesses be directed, regquires that they testify
to a reasonable degree of professional probability. And what
that does is that takes it from the realm of presumptive or
speculative and puts it into the area where they're testifying

as an expert to a reasonable degree of probability.
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And with respect to Dr. Cargill and Mr. Franklin,
that simply didn't happen. The question was never asked.

That magic question that we've all put at the end of our paper
when we're done with our witnesses, so we remember to ask them
if their opinion was to a reasonable degree of probability,
wasn't asked. And if they didn't testify to a reasonable
degree of probability, this Court has no basis and no
understanding to understand to what degree they testified to.

It could be, it could have been, it could be, it
might have been, but what we know that they didn't testify to,
was to a reasonable degree of professional probability. And
because they didn't do that, their opinion is speculative,
it's of no use to the trier of fact, does not comport with
Nevada statutory law and common law, and their testimony
doesn't belong here again, and it should be stricken.

THE COURT: Mr. Gillette.

MR. GILLETTE: Your Honor, I think it goes to the
essence of what's the substance of the testimony from both of
these experts after an extensive body of testimony that was
presented by each of them in the course of this trial.

The concept of reasonable degree of professional
certainty, that concept, if it is applied to the substance of
the testimony in its entirety from both of these experts is
well met and well founded. The foundations for each of their

opinions was delved into, both in direct and cross-examination
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at length. The opinions that were expressed as the basis of
the facts and opinions that both of them identified,
articulated and testified to in this case is undisputed.

The concept that a reasonable degree of professional
certainty is -- is somehow significant to the Court's
determination of whether they should -- the Court should
consider and weigh those two experts testimony is, at a
certain level, somewhat absurd. Mr. Franklin, for example,
testified that it's a common event, especially in any sort of
sporting venue, for promotional items to be thrown into
crowds. He pointed to the Blue Man Group, he pointed to any
number of other venues here in the Las Vegas area that
routinely throw items into the crowd.

Now, the fact that Mr. Franklin may not have said
the, quote, "magic words" does not somehow invalidate his
testimony or render it capable of being completely disregarded
by the Court, simply because he didn't say the words, "this is
my —-- these are my opinions and they're rendered to a degree
of professional probability".

The essence of the case is that the plaintiff's
counsel rely on and Mr. Baker is point to, all point to one
thing, which talks about the plausible, the possible, the
maybes, and it doesn't speak to the more likely than not,
here's established facts, here's what my opinions are that are

expressed in a analytical nature.
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I don't -=— I'll leave it at that, Your Honor.

THE COURT: Okay. Mr. Baker.

MR. BAKER: I respectfully couldn't disagree more,
Your Honor. The reason they're called, that we all call them
the magic words, is because they're magic. What they do is
they take inadmissible speculation and they make it admissible
evidence to help the trier of fact. And in order to have that
magical transformation, you need to use the words in the
manner that they were intended to be used.

The fact that he, again, was qualified as an expert,
that just lets him work his magic. That lets him say, it is
my opinion to a reasonable degree of professional probability,
which then gives me the chance to cross-examine him as to
those opinions.

With respect to any of the percipient observations
that he had, they're not relevant. They're just stuff that
was thrown out there as a foundation for his opinion which
needs to be made to a reasonable degree of professional
probability.

And being irrelevant in that context, and without
having laid that degree of probability that he needs to
testify to, it's junk testimony. It's not going to help the
Court. The Court can take no guidance from it, because he
didn't tell you, I believe that this is reasonably probable.

And you don't know to what standard he was actually
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testifying.

And on that basis, I ask that it be stricken, Your
Honor.

THE COURT: That's consistent with my read of the
law. The Motion is granted.

MR. BAKER: Thank you, Your Honor.

And, Your Honor, our last motion was a motion for
directed verdict on the issue of liability. And as this Court
recalls, I put the defendants' employees on the stand. And
I've had trouble through that whole trial saying their names,
so is it okay with the Court if I just called them the
defendants' employees?

THE COURT: Yes.

MR. BAKER: And consistent with their deposition
testimony, they testified to this Court as follows. There was
a meeting held between the manager of -- well, it was her
position, Your Honor. Is that Vicki Coenga [phonetic]?

MR. CARDENAS: Yeah.

MR. BAKER: We'll call it Vicki Coenga, Your Honor.
That she held a meeting with Brandy Beavers and other
individuals of the casino and said, "We will not throw
promotional objects during promotional events." And that was
based upon the fact that she knew that Brandy Beavers had done
it previously. She then held that meeting and said, "This

can't happen," and this Court will remember, I asked her, is
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that because there was a reasonable, foreseeability of injury
to patrons? And she said, "Yes. The reason I told them they
couldn't throw things is it was reasonably foreseeable that
people could be injured."”

She had that meeting, made a policy to say, that's
not going to happen any longer and then afterward, the second
defendants' employee that I called said she actually met with
Brandy Beavers and constructed a goalpost, of all things, if
the Court remembers. And that goalpost was for the purpose of
launching things across the promotional areas and to have
their patrons gather in whatever fashion it was, those
promotional items.

And I asked her, too, was it your understanding that
that could create a reasonable probability of harm to patients
-—- to patrons, and she said, "Yes." And I asked specifically,
is it the exact sort of harm, as the Court probably recalls,
that happened to the plaintiff? And she testified, yeah,
that was the exact type of injury or event that I was going to
try to prohibit by making a policy to say that we cannot throw
promotional devices.

Now, that is obvious negligence. And even if you
remember, Mr. Franklin said it was a conscious disregard of
known safety procedures. Their own expert -- and I wasn't
sure if I wanted his testimony stricken because of that very

issue -- stated it was a conscious disregard of known safety
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procedures.

And we've cited to you from many authorities, some
of the in treatises, as well, that when you adopt a duty, when
you voluntarily accept a duty, you have a duty to do it
reasonably. And there is no argument and no testimony that
contravenes the fact that they made a policy to say we won't
throw promotional items, we're not going to throw promotional
items because it's a foreseeable risk of harm.

They then violated that policy. The harm that
occurred was exactly the type of harm that was anticipated in
creating the policy. It was testified to by two of the
defendants' employees and their own expert witness who
testified that it was a conscious disregard of known safety
procedures. There's no evidence in this case otherwise.

And that specifically, in terms of that -- that Mr.
Franklin's testimony has now been stricken, which means not
one witness testified that that wasn't negligent, that it
wasn't a violation of policy, that it wasn't a foreseeable
injury that occurred and that it wasn't a conscious disregard
of their own safety procedures.

And because there is no evidence in contravention of
what this Court heard, it's our opinion, our position that a
directed verdict, which is exactly in place for this type of
situation, should be granted in this matter.

THE COURT: Mr. Gillette.
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MR. GILLETTE: Your Honor, I -- as a threshold
issue, I don't know that a directed verdict is an appropriate
request to be placed for the finder of fact in a bench trial.

That said, one important and a foundational
consideration is the Court examines the witness testimony of
defendants' employees. It may be relevant to determining what
an appropriate standard of care is, but no law in the State of
Nevada has ever articulated that an internal policy sets the
standard of care for that party, and it does not determine
what the negligence standard should be as against them.

THE COURT: Mr. Baker.

MR. BAKER: Well, one thing I somewhat agree with
Keith is, I've never done a directed verdict in a bench trial.
And if this Court remembers when I brought the directed
verdict, I said, in the event that the Court was to rule on my
ability in our favor absent the directed verdict, then the
directed verdict would be moot and -- and, you know, maybe the
Court would proceed in that fashion.

The fact that the Court hasn't for that period of
time, of course, has created some nervousness in us. But what
I have assumed is, 1s that the Court wanted to make a very
good record on these trial motions that we're hearing to
strike the experts and otherwise before making a ruling on my

ability and eventually on damages.

//
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I've never seen any law that says direct verdict is
not appropriate. And I think that a directed verdict in the
context of the fact that their expert on the issue has been
stricken for failure to lay a foundation for his testimony
makes it appropriate in this particular instance, because
there's now nothing else for the Court to consider and they
can just simply do it as a matter of law.

THE COURT: I agree. The Motion's granted.

MR. BAKER: Thank you, Your Honor. I would also
like to make a record that the 7.273 brief, the confidential
trial brief, was filed and was served prior to a verdict being
reached in this case. And I think that that pretty much sums
up my appellate record, Your Honor.

THE COURT: I think it was. I think the record
reflects that.

MR. BAKER: Thank you, Your Honor. The only other
thing that I would ask, Your Honor, and I don't even know how
to ask this of the Court, is, his client and my client, we've
both think kind of clenched at what's going to happen with
respect to your verdict.

Does this Court want to set a hearing on the verdict
or call us or I don't know how it works.

THE COURT: Well, the only issue that's really left
are the issues of damages.

MR. BAKER: Correct, Your Honor.
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THE COURT: And counsel presented those issues to
the Court a couple of months ago now. You probably would have

had your verdict before now, but for all of this post-trial

briefing.

MR. BAKER: And I --

THE COURT: And the fact that the Court's been in a
three-month long -- three-week long, feels like three months,
trial. So I don't have that -- I don't have that for you

today. And it's probably going to take me a couple of weeks
to go back through my notes and review again in order to get
that information.

MR. BAKER: So an order will Jjust be issued? Or a
judgment, or a verdict or -- do you want me to submit a
verdict form?

THE COURT: I think -- I think that would be a good
idea, because I need to re-review those -- those numbers that
were submitted.

MR. BAKER: Okay, Your Honor. So you would like me
to do a verdict form only on the damages issue, as liability
has already been determined, and run that past defense counsel
as to the appropriateness of the verdict form, and then submit
it to you as a joint verdict form? Or in the event it's a
contested verdict form, we would have to do some sort of
hearing on the verdict form?

THE COURT: Mr. Gillette.
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MR. GILLETTE: I think that's an appropriate course
of action.

THE COURT: All right.

MR. BAKER: And I can tell the Court, all I'm going
to put in is past pain and suffering, future pain and
suffering, past loss of income, future loss of income, past
medical and future medical. And it will be that simple.

THE COURT: All right.

MR. GILLETTE: Well, if that's the form of the
verdict, then why is it necessary for us to even do that?

MR. BAKER: To make it easier on the Court. I don't
know, I just want to help.

THE COURT: All right. We also need a proposed
order on the rulings today.

MR. BAKER: Yes, Your Honor.

THE COURT: Please run the proposed order past Mr.
Gillette before you submit it to me.

MR. BAKER: Yes, Your Honor.

THE COURT: Thank you.

MR. BAKER: Thank you, Your Honor.

MR. CARDENAS: Thank you, Your Honor.

(Proceedings concluded at 10:11 a.m.)

Verbatim Digital Reporting, LLC ¢ 303-798-0890

16 App. 3185




23

CERTIFICATION

I CERTIFY THAT THE FOREGOING IS A CORRECT TRANSCRIPT FROM THE
AUDIO-VISUAL RECORDING OF THE PROCEEDINGS IN THE ABOVE-
ENTITLED MATTER.

AFFIRMATION

I AFFIRM THAT THIS TRANSCRIPT DOES NOT CONTAIN THE SOCIAL
SECURITY OR TAX IDENTIFICATION NUMBER OF ANY PERSON OR ENTITY.

Verbatim Digital Reporting, LLC
Englewood, CO 80110
(303) 798-0890

JULIE LORD, TRANSCRIBER DATE

Verbatim Digital Reporting, LLC ¢ 303-798-0890

16 App. 3186







DISTRICT COURT
CLARK COUNTY, NEVADA

*x kX kX x %

ENRIQUE RODRIGUEZ, . CASE NO. A-531538
Plaintiffs, . DEPT. NO. X
vS.
. TRANSCRIPT OF
FIESTA PALMS, LLC, . PROCEEDINGS

Defendant.

BEFORE THE HONORABLE JESSIE WALSH, DISTRICT COURT JUDGE
DEFENDANT'S MOTION FOR A NEW TRIAL,
DEFENDANT'S MOTION TO AMEND JUDGMENT ON THE VERDICT
AND DEFENDANT'S MOTION TO TAX COSTS

TUESDAY, JULY 5, 2011

APPEARANCES::
FOR THE PLAINTIFF: STEVEN M. BAKER, ESQ.
ROBERT S. CARDENAS, ESQ.
Benson, Bertoldo & Baker
FOR THE DEFENDANT: KEITH GILLETTE, ESQ.
Archer Norris
(Via Telephone)
COURT RECORDER: TRANSCRIPTION BY:
VICTORIA BOYD VERBATIM DIGITAL REPORTING, LLC
District Court Englewood, CO 80110

(303) 798-0890

Proceedings recorded by audio-visual recording, transcript
produced by transcription service.

16 App. 3187




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

LAS VEGAS, NEVADA, TUESDAY, JULY 5, 2011, 11:10 A.M.

THE CLERK: Case Number A-531538, Enrique Rodriguez
v. Fiesta Palms, LLC.

MR. BAKER: Good morning, Your Honor.

THE COURT: Good morning.

MR. BAKER: Made it.

THE COURT: Yes. I'm glad you did.

MR. BAKER: Little worse for the wear. I think
Keith's appearing by phone.

THE COURT: Yes. And so I think what we should do
is probably make a call to Court Call, see if we can get him
on the line. It's Mr. Gillette, right?

MR. BAKER: Yeah.

THE COURT: Okay. Will he be doing the arguing?

MR. BAKER: I think he is actually going to submit
it on the pleadings and maybe I'll just have one or two
follow-up words depending upon --

THE COURT: Okay, very good. Let me see if I can
get him on line.

(Court makes phone call)

THE COURT: Good morning. Is it Mr. Gillette?

MR. GILLETTE: Good morning, Your Honor.

THE COURT: How are you, sir?

MR. GILLETTE: Fine. How are you, ma'am?

THE COURT: I'm fine. Mr. Baker is present in the
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courtroom.

MR. BAKER: And, Mr. Cardenas.

MR. GILLETTE: Okay. Good morning, Mr. Baker.

MR. BAKER: Hi, Keith.

THE COURT: And Mr. Cardenas 1is also present.

MR. GILLETTE: Oh, I'm outnumbered.

THE COURT: You are, sir. Would you please say
something, Mr. Baker, Mr. Cardenas, so I can see if Mr.
Gillette can hear you?

MR. BAKER: Good morning.

THE COURT: Could you hear that, Mr. Gillette?

MR. GILLETTE: I could, I could.

THE COURT: Okay. There are three things on
calendar that I'm -- that I'm aware of. First of all, there
was no opposition filed to Defendant's Motion to Amend the
Judgment on the Verdict.

MR. BAKER: Well, I believe we agree with their
position that we did use the incorrect calculation on the
post-judgment interest. And we've been trying to get together
and shoot a proposed amended judgment for you and we just
haven't gotten the ability to do that yet.

THE COURT: Did you hear that, Mr. Gillette.

MR. GILLETTE: I heard the start of it, Your Honor,
but Mr. Baker's voice trails off.

MR. BAKER: Yeah, I'm sorry, Keith. I said that we
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were agreeing with your position.

MR. GILLETTE: Yeah. Your Honor, we've exchanged
voice mails and whatnot over the past several business days.
I just have not had a chance to sit down with Mr. Baker and
discuss or propose form of an amended judgment. I anticipate
we'll be doing that right after this hearing.

THE COURT: Very well. This Motion is granted.

The next item I had was Defendant's Motion to Tax
Costs?

MR. GILLETTE: Yes, Your Honor. The —-- we've
outlined our position within our briefs. The point that I
would Jjust make briefly on this, Your Honor, is that no
documentation or itemization or substantiation of any number
of costs that are articulated within the costs that Mr. Baker
is attempting to recover on behalf of his client. And for
that reason I believe that our motion is appropriate in the
circumstances.

The biggest issue as I see it is substantiation of
the claimed amounts that are submitted on behalf of various
experts that are being sought as elements of claimed damages.
Or, excuse me, as claimed costs.

So with that said, Your Honor, I'm willing to
entertain any argument that Mr. Baker might present on this.

THE COURT: Mr. Baker.

MR. BAKER: I think Mr. Cardenas 1is going
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[indiscernible] the issue with the Court's permission.

THE COURT: Very well, Mr. Cardenas.

MR. CARDENAS: Yes, Your Honor. We'wve set forth our
position pretty extensively in our opposition. We anticipated
the major point of contention was going to be with respect to
the expert fees, because we understand what the statute
references with respect to those.

But as the Court's aware and what we have indicated
in our moving papers, the Court is permitted under certain
circumstances to award costs in excess of the $1,500.

And as this Court is well aware, we spent nearly
three weeks together, there were no depositions that were
conducted by the defendants. We had to bring certain
providers in here live to testify. And I think under the
circumstances of this case, the costs that we've sought
relative to the experts are certainly warranted under the
circumstances of the case.

With respect to the itemization, Your Honor, all the
costs that we set forth in the Memorandum of Costs, they were
attested to under oath by Mr. Baker. Presumably, maybe by
myself as well, but they were all actual costs. They weren't
an estimation of costs. And I'm not quite sure how much more
specific the Court would need us to be in light of the
circumstances of this case. And again, you know, you were the

-- 1t was a bench trial and we spent a lot of time together
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and I'm sure that the Court is aware that the costs that we've
set forth are reasonable and actual costs.

THE COURT: Mr. Gillette.

MR. GILLETTE: Well, Your Honor, I understand that
Mr. Baker submitted a declaration, but there's not a single
invoice from any expert that they claim were necessary. I'm
not disputing the necessity of the experts, I'm talking about
specifically the substantiation of the amounts claimed.

There's not a single invoice, there's not a single
expert who's submitted any documentation supporting the
claims. And I believe that's substantial under the
circumstances, it's unusual. And I'm not claiming any
impropriety on the part, I'm just talking about a burden of
proof.

And I believe for that reason, Your Honor, assuming
for a moment that it is necessary and that statutory limit of
$1,500 per expert is something that the Court agrees is
something that should be considered, I believe, Your Honor,
that there's an absence of any substantiating evidence that
speaks to the valuation of the amounts that are being asserted
here.

THE COURT: I think the law is in your favor, Mr.

Gillette, the Village Builders case is pretty clear. And in

this particular instance, no supporting documentation

whatsoever was attached to either the Memorandum of Costs and
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Disbursements or the Opposition to this Motion. So I'm
inclined to agree that this motion ought to be granted with
respect to the expert witnesses.

I just want to weigh in briefly on that. I think at
some point the Legislature is going to have to take a look at
this $1,500 limit per witness. But in the meantime, it does
seem clear to me that plaintiff has to at least argue why the
statutory limit should be exceeded in these particular
instances.

Can we move on to Defendant's Motion for a New
Trial?

MR. BAKER: If -- if, Your Honor, if the Court -- I
mean, I would be more than happy to submit every invoice that
we have. We've just never been asked to submit invoices
before. Our declaration has always been considered by the
Court and accepted by the Court. But if this Court would see
fit to just continue this motion briefly, I'd be happy to give
you ever piece of paper we have in the office.

THE COURT: What about -- I don't know, Mr.
Gillette, if you could hear everything Mr. Baker said.

MR. GILLETTE: I heard some of it, and if I may just
paraphrase his -- his comment is that he'd be happy to supply
that material.

THE COURT: Yes.

MR. GILLETTE: Your Honor, I would object to it at
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this point. This is a motion that's been months in the
making. He was aware of his obligations at the time he filed
the Memorandum. He was aware of his obligations as we raised
the issue within our moving papers. And in his opposition, he
had an opportunity to do that.

I would submit, Your Honor, that plaintiff's
suggestion to now file some sort of supplementary
substantiation be denied.

THE COURT: Well, I've made my ruling on the issue.
I don't suppose there's anything that prevents Mr. Baker from
filing a Motion to Reconsider if he thinks that's appropriate.

My view is that the Supreme Court looks very, very
carefully at these particular issues, not only the costs and
the substantiation of those documents, but also requests for
attorneys' fees. They look at those issues very, very
carefully. So, I try to follow the law to the best of my
ability; that's the ruling.

Let's move on to the Motion for a New Trial.

MR. BAKER: Your Honor, would I leave a blank on the
judgment, how much -- I'm not sure what number we're being
awarded in costs. Is it --

MR. GILLETTE: If I may comment, Your Honor?

THE COURT: Yes, because I don't have any of those
other pleadings before me. The only thing I have before me is

the matters that are going to be argued today.
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MR. GILLETTE: The -- I would submit for purposes of
just moving the matter along, there were four -- there were
four experts that plaintiff may statutorily recover costs in
the amount of $1,500 each on.

I would suggest that the figure within the -- within
Defendant's Order on the Motion, and reflected in the amended
judgment be $6,000, which represents $1,500 -- or excuse me,
I'm misspeaking. Were there 14 expert witnesses? Whatever
the number is, Your Honor, we'd be happy to -- I think we can
address it in that fashion. My apologies. I believe it is 14
experts. Whatever the number is at $1,500, we can work
through that.

THE COURT: Or the order could be crafted such that
the Court is inclined to grant your motion based on the fact
that the invoices and documents substantiating the costs were
not submitted with -- together with the motion, or with the
Opposition.

MR. GILLETTE: Understood, Your Honor, I'll take
that tact.

THE COURT: Mr. Baker? I mean, I anticipate this
issue coming back before me again, because, frankly, you know,
it was a bench trial, and the Court did hear from these
various expert witnesses. But that doesn't alter the fact
that plaintiff has to meet a certain burden in order for the

Court to consider awarding more than the $1,500 per expert
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witness, which again, I think is something that will have to
be revisited by the Legislature at some date in the future.

MR. BAKER: I'm sorry, Your Honor, I'm confused. It
might just be July 5th.

THE COURT: Okay.

MR. BAKER: We submitted a Memorandum of Costs --
Rob, would you give me -- approximately $150,000; is that
right? Is Mr. Gillette suggesting that we been awarded $6,000
in total costs on this case?

THE COURT: That's what I understood him to say.

MR. BAKER: 1I've just never been in this situation
before. I don't -- I don't know —--

MR. CARDENAS: 1If I may, Your Honor. 1Is the basis
of the ruling that we didn't provide invoices? Because --

MR. BAKER: 1I've never attached --

MR. CARDENAS: -- I've never attached invoices to a
Memorandum of Costs. And the way we understood the Rule, and
even the moving papers, the Motion to Retax was less than
clear as far as the basis being we didn't attach invoices,
because certainly if he had said we needed invoices, that
would have been the first thing we would have provided this
Court.

And if what he's suggesting is that those aren't
actual costs, our -- the affidavit that we provided in support

of it clearly demonstrates that those are the actual costs
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that we were billed. And if we are going to be required to
come back before this Court with a Motion to Reconsider to
just simply demonstrate that, here are the invoices, that's --
we can do that. But the case law and the case authority
allows you to award in excess of $1,500 per expert if the
circumstances warrant them.

So we'll be right back in front of Your Honor with
the invoices, and under the circumstances of this case, we
should get our costs that we've asked for.

MR. BAKER: And I'm just confused, Your Honor,
because I've just simply never have attached invoices. I'm
unaware of any law regarding it and I'm just going to defer to
Mr. Cardenas, what he sais on it [inaudible].

THE COURT: Your points are well taken, Mr.
Cardenas. 1In other words, I'm not going to be surprised to
see a Motion to Reconsider with -- attached with it,
documentation of all the costs.

MR. CARDENAS: Okay.

MR. BAKER: Thank you, Your Honor.

MR. CARDENAS: Thank you, Your Honor.

MR. BAKER: And I'm sorry if we disappointed the
Court in that regard.

THE COURT: Oh, Mr. Baker, you know, I roll with the
punches.

MR. BAKER: Right, right.
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THE COURT: All right. Can we move on to
Defendant's Motion for a New Trial, please? Mr. Gillette?

MR. GILLETTE: Yes, Your Honor.

THE COURT: Whenever you're ready. You know I --
you know I -- you know I read everything, sir.

MR. GILLETTE: Understood. Let me be brief. There
are two aspects of this case, Your Honor, that I would like to
draw to the Court's attention that I believe are significant
for the purposes of framing the Motion.

The first involves the pretrial disclosure process
and the implications of what didn't happen on defendants'
ability to properly defend the case.

In a nutshell, there was a supplemental disclosure
that was served back in June of last year that identified a
disclosed expert by the name of Faruz Mashud [phonetic], that
plaintiff identified would be providing expert opinions at
trial, and would be providing a written report.

We learned at the close of discovery that Mr. -- or
Dr. Mashud had been withdrawn as an expert and that plaintiff
would be relying upon the testimony of various healthcare
providers to substantiate the damages that plaintiff claimed
to have suffered in this incident, which is fine.

But there is two considerations that becomes
significant for our purposes. The first is involving the

records of Dr. Shifini. As you know, Dr. Shifini introduced
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trial testimony, orthopedic issues and medical costs issues
that go far, far beyond what a anesthesiologist qualified in
the field of medicine to, in that specialty, would be
anticipated to provide.

We subpoenaed Dr. Shifini's records; 20 pages of
treatment history were provided. From that review of those
records, there's nothing that would indicate to us that
perhaps Dr. Shifini's deposition should be taken, or some
attempt to determine whether Dr. Shifini would be providing
opinion testimony beyond the parameters that would be
established and one would expect from someone who's licensed
as an anesthesiologist.

The significance of additional 117 pages of
documents that we were not provided until the time of trial,
during the time that Dr. Shifini actually testified, is
significant here, because had defendant been aware of the fact
that Dr. Shifini's records contained something beyond the 20
pages of his own treatment, would have provided us with some
indication that he was an individual with whom plaintiff's
counsel intended to bring in additional information,
additional evidence, additional opinion testimony that the
Court would rely upon and consider in the case.

I believe that that in itself, Your Honor, is a
significant enough issue, because from Dr. Shifini's opinion

testimony, any number of issues that relate to future medical
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treatment, and by implication, future medical damages, were
awarded by the Court. The issue of fundamental fairness comes
into play here. We had no idea that Dr. Shifini was going to
be a vehicle through which all of this information and
evidence would be introduced. We were provided no -- no
disclosure to that effect as required under NRCP 16.1.

And to the extent that there are decisional laws
that provide caveats to that, those are very distinguishable.
And as you know from our moving papers, we've distinguished
them. I believe that that's a significant issue that by
itself, standing alone, would be sufficient for the Court to
grant a new trial in the circumstances, because had we known
that Dr. Shifini was going to be this vehicle, we would have
taken the time to depose him.

Now, I know that plaintiff's counsel has raised a
number of issues surrounding the depositions that weren't take
in this case, but I think that that also bears brief comment.
There were 30 distinct healthcare providers, and a total of
some 50 healthcare providers identified, who provided
meaningful treatment to Mr. Rodriguez.

But there's was no real spoke in the wheel, so to
speak, or no hub in the spokes of the wheel, that you can
point back to and find a referring physician or a consulting
physician. These were a —-- an array of different types of

healthcare providers in different geographic regions that
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provided a healthcare treatment, and each one of these
healthcare providers provided discreet types of treatment to
this individual.

Had we any indication that Dr. Shifini was going to,
in fact, be a hub from which opinion testimony would flow, we
certainly would have taken his deposition, and we certainly
would have moved the Court to consider his qualifications in
limiting the nature of his expert opinion testimony. That's
the first point.

The second point goes to the same types of issues as
it relates to economist Terrance Dinneen. Mr. Dinneen was
deposed, his entire records were produced to us. We
approached this trial with the impression that there was no
substantiation of several tax returns that were purportedly
filed by the plaintiff, but there was no substantiation of
those tax returns themselves.

Plaintiff's wage claim rests entirely upon three tax
returns that were filed between 1999 and 2004. That at the
time of his deposition, Mr. Dinneen admitted that he didn't
know that they were, in fact, ever filed. And that's
significant, because we had been requesting economic loss
documents, not only through disclosures, but through specific
discovery requests and we received nothing.

So it boils down to these three reports and the

question becomes, do these three reports accurately reflect
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the income of this individual at the time. And that becomes
very questionable in light of the fact that they were -- there
was a great deal of uncertainty whether they were ever filed.

And on October 20th, Mr. Dinneen, the economist,
receives a letter from an individual who says, oh, yeah, these
were filed. Had we seen that document, had it been produced
at some sort of a pre-trial disclosure, which plaintiff was
obligated to do, or provided to us from -- by Mr. Dinneen at
the time that we deposed him or requested his records, we
would have approached the issue very differently and we would
have sought leave from the Court to take this tax preparer's
deposition on the issues that surround his one line assertion
that, yeah, these were -- these documents were filed.

The circumstances under which that document was
introduced and relied upon worked to defendants' tremendous
disfavor here. And for those two reasons, among all the
reasons that are already outlined in our moving papers and
reply, Your Honor, we would ask for a new trial in this case.

THE COURT: Mr. Baker.

MR. BAKER: This has been a very frustrating trial
in its own way, Your Honor. And, you know, the reason they
want a new trial is because they weren't prepared for the old
trial, and that's really what it comes down to.

Under -- I guess —--

MR. GILLETTE: I can't hear you, Mr. Baker, I
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apologize for interrupting.

THE COURT: Yeah, you may have --

MR. BAKER: I said the reason that you want a new
trial is that you weren't prepared for this trial. And under
NRCP 59, that's not enough.

You had to be surprised by somebody -- or by
something that you could have avoided using reasonable
diligence. And I don't mean you, Keith, I mean the defendant
in this case.

And in this case, none of the doctors' deposition
were deposed, in a case of 300 and something thousand dollars
worth of medical bills. None of the primary treating
physicians.

And you're talking about not general practitioners,
not that there's something wrong with general practitioners,
but the Court heard from Dr. Shifini, who's being
characterized as an anesthesiologist. He is a board certified
pain management doctor, when the scope and course of that
particular type of treatment always works with things like
pain stimulators and pain pumps who cost -- and laid a full
foundation for his opinion on that point.

It's never been my duty and responsibility in this
to provide a hub to the defendant to do their discovery. They
have a duty to do reasonable discovery and if they were

surprised, it's because they didn't do it.
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And rather than come in prepared, it was just
amazing to me on the first day. If the Court remembers, I
went to call Dr. Shannon. And Dr. Shannon was the orthopedic
surgeon who performed the knee surgery.

And Mr. Ward, who was trying the case, came over and
he objected to her speaking outside of the treatment. And I
cited the Fernandez [phonetic] case and the [indiscernible]

versus Levine case to this Court and he stood there -- and

it's in the record -- and he said, "I'm not familiar with
those cases."

Well, if your whole strategy in a trial is going to
be to try to block witnesses, be familiar with the case law.
In Nevada, we have held that the doctors who are treating are
experts, and once qualified as experts, they can treat -- they
can testify broadly and widely.

And these doctors did, but it was all, all within
the scope of their expertise. And if this Court had
entertained an objection that they weren't qualified to speak
to it, and upheld it, then we would have brought in other
doctors.

But on that very first day of trial, we made our
strategy known to the defendants. They didn't, then, brief
you on the issues during the trial if they thought it was
really such a substantial issue. And in their -- in their

Motion for a New Trial, the cases that they cite to you are
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all cases from out of this jurisdiction. And I didn't see a
single case that held it was an abusive discretion to allow
that testimony.

Not one Court of Appeals that I saw overturned the
trial court judge for allowing the testimony. They've upheld
the judge for not allowing the testimony, but you know what,
that's what discretion is. Some judges are going to do some
things, some judges are going to do other things. Nothing
that occurred in this court was inappropriate.

What was inappropriate, that we saw on a number
occasions, is the lack of defendant to understand our local
rules. And if this Court remembers being accused of being in
conspiracy with me for complying with the local rules in this
case, did not understand the rules with the scope of under --
of doctors being able to testify, did not understand how our
court has interpreted NRCP 50.275, but instead, just time
after time says that I've engaged in misconduct. And I'm
sorry, I sound like I'm upset, I kind of am.

The issue of Mr. Dinneen. He's an expert who is
designated as an expert. He could have relied on any
information here in this courtroom. He could have relied on
what he heard out in the hallway. There's no secret letter
that came to him. That's formally and just [indiscernible]
within what he can rely on as an expert. He can rely on

hearsay, okay. So with respect to this letter as the grounds
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for a new trial, there's absolutely no grounds for a new
trial.

What happened, why the defendants were surprised,
began at the beginning of the case. They didn't speak to
anyone, look at anything, or take it serious in any manner.
They basically came into this jurisdiction, again, without
understanding admissibility.

And incidently, Your Honor, that all goes to the
weight of it. That's not inadmissible. You're very competent
to sit and listen to witnesses and see if they laid a
foundation for his damages.

So, I'm rambling a little. That's because there's
about 30 different things in their motion that they said is
the grounds for a new trial.

With respect to the doctors, we've just discussed
that. It was appropriate. And this Court also has a judicial
economy 1t has to consider. If you had told me, Your Honor,
Steve, I don't -- Mr. Baker, I don't think it's appropriate
for you to put that testimony in through that witness, I would
have paraded 32 doctors through your courtroom and we would
have been here for -- well, we'd still be here.

And you have power in your courtroom to make
reasonable decisions within your discretion on what testimony
you're going to hear and through whom you are going to hear

it. And I think that's what I needed to say.
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THE COURT: Mr. Gillette, it was your motion. Do
you have any concluding argument?

MR. GILLETTE: Your Honor, I'm a bit -- I just want
to respond to two aspects of Mr. Baker's argument. One is,
unpreparedness, and second is Jjudicial economy.

What we're talking about, Your Honor, is fundamental
fairness. When Dr. Shifini walks into a courtroom with an
additional 100 plus pages of documents that had been provided
to him from some third party source, that are unrelated to his
own treatment, had defendant known about those types of
documents in its file, of course we would have taken an
opportunity to -- to reconsider how we treated that witness.

The same with respect to Mr. Dinneen. Again, what
we're talking about is a substantiating document that goes to

one of the core arguments the defendant was raising at trial

that related to the foundations of Mr. Dinneen's opinion. And
I —- we're not talking about unpreparedness, Your Honor. What
we're really talking about is fundamental fairness. And on

that I will submit.

THE COURT: Well, Mr. Baker, I want to hear from you
on that one issue, because with respect to your opposition
regarding the docket -- the documents that Dr. Shifini
reviewed, what I understood is that those documents were

previously disclosed.

//
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MR. BAKER: Every document that he had had been
previously disclosed. There was additional documents or
medical records from other doctors. When he -- and who had
also treated Mr. Rodriguez in the case.

And if you remember, it was kind of funny when it
happened at trial, because we came down here with the
additional ones, I had a Bate stamp set and a non-Bate stamp
set. Then we couldn't find one. And Mr. Ward allowed us, by
stipulation, to include those medical records with Dr.
Shifini's records, and had no objection to them being put into
the record.

There wasn't a single bit of information and what
Dr. Shifini had in his file that the defendants didn't also
have in their file.

THE COURT: That's what I recall. And furthermore,
I note that this issue was not particularly addressed by the
defense in their reply.

MR. GILLETTE: Your Honor, that -- the significance
is not the existence of the documents, Your Honor. The
significance is the location of the documents. The location
of the documents being in Mr. -- or excuse me, in Dr.
Shifini's file. That is the significance of what we're
talking about here.

We're not saying that plaintiff didn't produce under

its 16.1 disclosures that various healthcare providers had
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created records or that they had been disclosed. What we're
talking about is the presence of those documents in Dr.
Shifini's file. That's the significant consideration here.

THE COURT: I'm not sure that you heard what Mr.
Baker said a few moments ago. Did you hear what he had to
say?

MR. GILLETTE: I admit, Your Honor, that I only
heard part of it, and I've been trying not just to waste time
here.

THE COURT: Because what I understood Mr. Baker to
argue in his -- in the written pleadings, and what I
understood him to say here a moment ago, was that the 100 plus
documents that you referred to in your motion were not only
previously disclosed, but were also nothing more than the
medical records of other physicians.

And furthermore, I understood Mr. Baker to say that
Mr. Ward had stipulated admission of those particular
documents during the course of the trial. Did I get that
right, Mr. Baker?

MR. BAKER: Yes, Your Honor.

MR. GILLETTE: Your Honor, again, it's not the
existence of the records. It's the existence of the records
in Dr. Shifini's file. That is the significance of what we're
talking about here. And had those -- had there been some

indication from plaintiff or plaintiff's experts on that -- on
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that consideration, we would have approached Dr. Shifini's
anticipated testimony quite differently, because at last we
would have some indication of from whom expert opinion was
going to be solicited.

You know, and as I mentioned early on, there was a
Dr. Mashud who was originally designated as an expert on
medical issues that had been disclosed by the plaintiff and we

-- we, for some time, looked at that as the experts they were

going to be using at trial. And instead, we -- it's a bit of
an ambush situation here. And, you know, ambush is not the
right word, but fundamental fairness is. And on that, Your

Honor, I will stop talking.

THE COURT: Very well, I'm prepared to make my
ruling.

MR. BAKER: Thank you, Your Honor.

THE COURT: It's the Court's view that the
defendants fail to demonstrate why they're entitled to a new
trial.

Defendants fail to show this Court how the disputed
testimony amounted to irregularity in the proceedings,
misconduct of the prevailing party, accident or surprise which
ordinary prudence would not have guarded against, or newly
discovered evidence.

It is very persuasive to the Court the defendant

failed to object in many instances, and it is even more
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convincing that the defendant did not depose a single treating
physician.

Any accident or surprise the defendant did suffer
was just as much the product of his own failure to diligently
conduct discovery as it was the product of any impermissible
expert testimony.

Mr. Baker, I'll ask you to prepare an order for the
Court's signature. Please run the proposed order past Mr.
Gillette before you submit it to me.

MR. BAKER: Thank you, Your Honor.

THE COURT: Thank you.

Thank you, Mr. Gillette.

MR. GILLETTE: Your Honor, thank you for your time.

THE COURT: You're welcome.

(Proceeding concluded at 11:43 a.m.)
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TUESDAY, NOVEMBER 9, 2010 AT 2:40 P.M.

[Designation of record begins at 2:40 p.m.)

THE COURT: Good afternoon, Doctor.

MR. BAKER: Sorry, Your Honor,

THE COURT: How are you? Please remain standing, raise
your right hand to be sworn,

DR. LOUIS MORTILLARO, PLAINTIFF'S WITNESS, SWORN

THE CLERK: Please be seated, stating your full name,
spelling your last name for the record.

THE WITNESS: Sure. Louis Francis Mortillao,
M-O0-R-T-I-L-L-A-R-0.

THE COURT: Thank you for accommodating us today, Doctor.

THE WITNESS: No problem, Judge. Thank God I'm close.

THE COURT: Mr. Baker, whenever you're ready.

MR. BAKER: Thank you, Your Honor.

DIRECT EXAMINATION

BY MR, BAKER:

Q That's a Jewish name?

A Baker or Mortillaro?

Q Mortillaro, Louis.

MR. BAKER: Your Honor, the -- our Exhibit 51, which was
Dr. Mortillaro's records, were incomplete. We are using the
Defendant's, and we're going to ask to substitute in Bates
Stamped Mortillaro records that were disclosed and produced

pack and forth from us in the course of the case rather than
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5

incomplete set that I attached to my trial exhibits,
THE COURT: Mr. Ward, do you agree?

MR. WARD: Your Honor, I haven't gone down and compared

MR. BAKER: It was lacking the --
MR. WARD: -- document for document. If that's what it
then I have no precblem with it.
MR. BAKER: Yeah. It's attached with an affidavit frcm
copying service that was sent by Mr. Ward's office over to
Dr. Mortillaro's office. And in fact, it -- my copy from --
somehow missing some documents that he's going to want for
cross-examination.
THE COURT: Do ycu have the copy, Madame Clerk?
THE CLERK: I do.
MR. BAKER: There's a copy on your -- I put a copy down
for you too, Your Honor.
THE COURT: ©h, okay. Thank you. Very well.
BY MR. BAKER:
Q Would you --
THE WITNESS: I have no netes -- oh, your notes, Judge?
THE COURT: Apparently, I have a copy. Does the witness
have a copy too, Mr. Baker? 1It'd be nice if Dr. Mortillaro
had a copy.

MR. BAKER: That would help.

THE WITNESS: Thank you.
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BY MR, BAKER:

Q Would you identify yourself to the Court, describe
your qualifications, training, and experience?

A Yes, I have a bachelor's degree in biology and a
minor in chemistry and philosophy from Loyola University of
Los Angeles. &nd I have two master's degrees from the
University of Southern California. ©One is in counseling,
psychology, and the other is in public administration.

I have a Ph.D. from in professional clinical
psychology from the old United States International
University. Now it's Alliant University in San Diego. And I
have a post-doc certificate in neuro psychology from the
Fielding Institute in Santa Barbara.

And my work history, I was hired in 1971 by Judge
Mendoza to be the chief psychologist of the juvenile court.
And I worked with the Judge and other of the district court
judges at that time that were family court, the juvenile court
judges, until 1978. Then I got hired by the State of Nevada
to be the chief psychelogist at the Jean Hanna Clark
Rehabilitation Center., If you remember the old Nevada
industrial commissioner, Michael Callahan, built that
building, because he was a disabled vet. He wanted to treat
to injured people, i.e. injured workers. I was at Jean Hanna
as the director of psychology from 1978 to 1889,

And then in 1989, I spent a year working with a
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7

psychiatrist, my practice and his practice sharing office
space at the Monte Vista Psychiatric Hospital. And then in
1990 to 1995, Dr. David Tuler ([phonetic]) and I founded the
Nevada Pain and Rehabilitation Center. It was a CARF
accredited multidisciplinary rehabilitation center working
with injured workers.

We had a typical chronic pain program, you know, the
three, four-week program at the time, help people get better.
And in 1985, the Stark Amendments came into play. And so, it
eliminated self-referral in that genre. So we sold the
practice to NovaCare and then worked off and on with NovaCare
and in my own private practice, ycu know, for a few years.

And then NovaCare sold -- I think they left town,
and then I started working with other physical therapy
companies., Well, during that time, I alsc started doing
family law referrals form the family court. At that time, I
think the family court came into being, Gloria Sanchez, T.
Jones, Terri Marin [phonetic], all those early judges I worked
with in doing child custody evaluations.

And then Judge Glass started the competency court
here, and I've been doing competency assessments for her.
Also, Mike Cherry [phonetic]! used to run the -- Chief Justice
Mike Cherry used to run the Special Public Defender's Unit
here, and T started working with Mike on death penalty

mitigation cases and continue to work with him.
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8

So my practice, as it is now, is I still see
worker's comp patients. I see personal injury cases, usually
deoctor referrals. I work probably mostly for the Plaintiff,
but also I'm getting a lot more defense cases and referrals
from defense lawyers.

aAng like I said, the murder cases, the psychosexual
dangerous cases, working there, family court. That's
basically it.

Q Yeah. Is it fair to say that you've been to be the
partial aﬁvisor to the Court, the District Court of Clark
County on Jjust numerous, numerous, numerous occasions?

A Yes. I forget about that. When Stew Bell was the
District Attorney and Judge Thompscen was his assistant, I used
to work a lot with them as an AMICAS [phonetic] advisor
relative to women's issues, domestic violence against women,
and also some of the murder cases that the DA has at the time.

I used to work with Stew, and Bill Koot, and Chuck

cases. S0 yeah, I've done a lot of --

MR. BAKER: Your Honor, I move to gqualify Dr. Mortillaro
again as a neuropsycholeogist and related issues,

THE COURT: Uh-huh. Any objection?

MR. WARD: I do not object to him being accepted as an
expert as a treater.

MR, BAKER: And I'll also offer him as a treating

physician.
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MR. WARD: I object to him being anything other than a
treater, because I object to his qualifications. I think he's
very well qualified, but he's not disclosed as an expert in
this case.

MR. BAKER: And, Yocur Honor, that's the same conversation
that we'wve had.

THE COURT: That's the same objection, noted for the
record. The motion is granted. $o ordered.

Mr. Baker.
BY MR. BAKER:

Q How many people in your practice?

A About five or six of us, yes.

Q And do you work conjunctively with another Ph.D. to
provide mental health services to people on the premises?

A Yes.

Q And who is that?

A Dr. Gamazzo [phonetic], Dr. Johnson, Dr. Craft
[phonetic], who is my psychological assistant.

Q Is it true that both you and Dr. Gamazzo provided
services to Enrigue Rodriguez?

A Yes.

Q And is that your file sitting in front of you with
respect to Enrique Rodriguez?

A Yes.

And can you please tell us the first time you saw
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10

Enrique and what the purpose for your examination was?

A Enrique was initially referred to us -- or our
office by_Dr. MaryAnn Shannon and --

Q Would you refer the Judge to a Bates Number, please?

THE WITNESS: I don't know this record, Judge. 1It's
going to be a while to find all those.
BY MR. BAKER:

You're not in a hurry.

Ckay.

Q
A
Q Is September 1lst of '05 the first time you saw him?
A

Psychological testing was done on August 3lst of
and then September 1lst was the clinicel interview.
Q Would it help you to use your file?

Yes, i1t would.

You want to go do that, so you don't get all anxious

Yes.

All right. We'll try to find the dates of the
services, so that the Judge and I can follow along. Would
that be all right?

A Perfect.

Q Okay. When you first saw him, did you give him a
battery of diagnostic tests?

A We -- I did not. I did the initial interview with

Enrique, and I -- yes. On 8/31, I gave him the MMPI-2, and
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then I did a clinical review. He filled out some
guestionnaires, and I -- in my clinical interview, I think
went and cross-validated the information that I had received
with him.

So —-- and that's the standard of practice is one has
objective data, subjective data, that I debriefed him on the
information Jjust to cross-validate it. Because as we know,
the MMPI has a numerous amount of data, and scome of the scales
are valid and some are invalid. So it's important to really
cross-validate some of those test findings with the client.
And that's what I did with it.

Q And what were your findings with respect to the
MMPI, your evaluation, at the time of your first meeting with
Enrique?

A Okay. Well, with everything that we did -- and I
also gave him the Beck Anxiety Inventory and the Beck
Depression Inventory II.

Q and we've been through those. But could briefly
explain to the Judge what the Beck Inventory is with respect
to anxiety and depression are?

A Yes. They're just 21 questions each. And the
measure, Just generalized anxiety that a patient would have.
And the same thing with the depression inventory. It'll
measure depression. And the two guestions on the Beck

Depression Inventory that are the most important are the ones
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that have to do with suicide and with pessimism. And then,
like I said, the MMPI has numerous scales. And I debriefed
him on all of those, as well as validity scales.

Q And are certain axes or axes come as a result of
your examination, the MMPI, the Beck Inventory, in terms of
both pain and mood?

A Yes. The bible that we use, Judge, 1f you've seen
this one before, the DSM-IV-TR. It's used by psychologist.
And so, you -- we generally will look at all of the data and
attempt to determine whether or not the data, objective and
subjective, meet diagnostic criteria in this book. And the
twoe criteria that I thought best met his presenting problems,
what we call a pain disorder due to a medical condition with
psychological factors -- I'll explain what these mean. And
also then a mood disorder --

Q Can I interrupt you --

i Uh-huh.

Q -- for just one second?

29 Sure.

Q I've been told I do that a lot. Are we looking at
the same page now? It's your test. It's your examination,
May 317

A Yes.

Okay.

2nd I'm on the impressions part now for the Judge.
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Q Sure.

MR. BAKER: That's 175, Your Honor.

THE COURT: Thank you.

MR. BAKER: 175, Counsel.

THE WITNESS: There are two diagnoses. As I said, the
pain discorder due to his medical condition with psychelogical
factors and a mood disorder due to his medical condition with
mixed features of anxiety and depression. Sc the obvious
guestion is what do they mean.

Okay. And well, a pain disorder due to the medical
condition means that he's been diagnosed with a medical
condition that is -- there's a pain generator. So Dr. Shannon
had evaluated him and found that he --

BY MR. BAKER:

And other doctors?

And other doctors?

Q
A I'm sorry?
Q

yiy And other doctors, yes. And so, his medical
condition was severe enough that it was causing him
psychological issues. So he was having concerns, you know,
fear and anxiety about having a new injury or having an
exacerbation of the current injury. And he was physically
inactive, and he wasn't able to work his job. 2&nd he was
having, with the significant other, you know, relationship

difficulties. So, all of these issues relative to his
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14

lifestyle were affected. So the idea is that he has a medical
condition, and he has psychological factors. And --

Q Is it -- I'm sorry, go ahead.

A And the symptoms that he was producing from our
observations weren't fained or weren't malingered. They
appeared to be, you know, relative -- relevant to his
presenting condition.

Now the other diagnosis is the mood disorder due to
his medical condition with mixed features of anxiety and
depression. And what that means is he has feelings of anxiety
and depression secondary to a medical condition, because when
someone has a level of pain, suffering, there's biclogical
things that occur, you know, in the human brain. 2and there's
a lot of studies that show that there's less serotonin, for
example. And serotonin is one of the chemicals that mediates
your depression.

So you've heard about people being biclogically
depressed. That's in many thousands of cases over the years
that I've examined. It's almost -- those two things go
together, pain, depression and anxiety, as the biclogical
reasons for, as well as the psychological reasons. You're not
able to work anymore. You're not able to have sex with your
significant other. You're not able to, you know, recreate.
You're not able to travel much. You're not able to --

whatever it is you were able to do you're not able to do
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anymore.

So those were the two best diagnoses that I could
come up with with the data that I had. And then I made some
recommendations for treatment.

Q With respect to Bates Stamp Number 178, there's a
discussion center -- section that the Judge is looking at.

A Yes.

Q and I hate to ask you to read something into the
record, but I'm going to ask you to read something into the
record.

. Okay.

Q Is this what you were trying to describe to us is
the methodology invelived in coming up with those diagnostic
axes?

A Basically, yes. I take the objective data, the
subjective data, and begin to attempt -- because there's not
-- there's never a perfect fit, but the best that you can to
put together the data that you have into a diagnosis.

And that's what you see under the discussion there,
Judge, if that's what you have.

Q And maybe I can help you out a little bit. It talks
about, at the very last line, the symptoms are not intentional
produced or fained, as in a factitious disorder, or
malingering, is that right?

A Yes.

AVTranz
E-Reporting and E-Transcription
Phoenix {602) 263-0885 » Tucson (520) 403-8024
Denver (303) 634-2295

15 App. 2909

™ . . - )




146

Q Now factitious orders [sic] and malingering are also
DSM-TR-III/IV diagnoses, is that correct?

A Correct, yes.

Q And there is a specific description of both a
malingerer and someone with a factitious disorder that did not
come to you in order to describe Enrique Rodriguez, is that
fair?

A Yes.

MR. WARD: Object, leading.

BY MR. BAKER:

Q Well, did you --

THE COURT: Well, sustained.

MR. BAKER: Sure.

BY MR. BAKER:

Q Did you consider him to have either a factitious
disorder or malingering?

A No, I didn't, because I didn't see malingering.
Because when one -- usually, when I see malingering, it's
usually there's not a pain generator present. You know,
there's -- often times, there is a lack of a pain generator,
and physicians will refer those types of patients to me and
say, you know, we're a little confused here. We don't know
what's wrong with these folk. You know, I mean there's not —-
we don't see a big pain generator coming here. So why are

they having pain in excess of what would be expected by the
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mechanism of injury?

Q And --

A And the factitious disorder, that's a disorder
that's diagnosed -- there's an absence of external incentives
for the behavior. So if you have a factitious disorder, it's
really not malingering. It's more subconscious. There's a
subconscious need to be sick.

So like in malingering, it would be I'm going to
fake symptoms in order to avoid geoing into the military, which
in my day was what people did during the Vietnam era. They
would fake mental illness and go to a psychiatrist, and they
would say they're cbviously malingering. Or a factitious
disorder is vou say you have all these symptoms, but it's some
conscious need to be sick. So there's a difference. And I
didn't see either one.

Plus, we had the benefit of seeing Enrique many,
many sessions. And over that time, if somebody is
malingering, factitious, or, you know, out of control, we will
be able to identify that. And we didn't identify it. I mean
he has certain personality characteristics about how he is as
a man and a person, but that's his personality style. That
doesn't mean he's malingering, factitious, or symptom
magnifying., That's just him.

Q And is there a relationship between a long duration

of pain and mood disorder and anxiety disorders?
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A Yes.

Q And could you describe to the Judge, does that work
on the same limbically medically and sympathetically mediated
neurotfransmitter basis that you just described a little while
ago?

A Yes, because what happens, in the nervous system, we
have what's known as the autonomic nervous system or the
automatic nervous system, and there's two divisions.

Actually, there's three. The one division is called the
sympathetic, or fight or flight.

So if you see a dark shadow as you're going out at
night to get in your car, that dark shadow might loock like
it's moving. And it's like all of a sudden, you know, you
have a -- you fright or you fear that somebody might be coming
to attack you. And then what happens, automatically, you --
your pupils dilate. Your hands get sweating. Your breathing
changes., The blood moves from the periphery to the truck,
because in case you were attacked, the body wants to protect
itself from bleeding in terms of, you know, using extremities.

Versus ~-- the opposite of that is the
parasympathetic or the relaxation response. 1It's the
opposite. And then third is we have an enteric response in
the gut. WNow pain is definitely correlated with that
sympathetic fight or flight. So that's why the neurec

chemicals that go on in the brain and the rest of the body,
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that's why you have that stress response. Stress and pain are
very much coequal because of the fight or flight response.

] Are you --

A And there's some research to suggest that pain
patients, when -- one of the ways you can tell a patient
that's in pain is his heart rate might be, you know, elevated.
He might be sweaty and perspiring a lot. He might, you know,
be unable to focus, because there's that lost attentional
capacity.

And that's one of the reasons why we use bilofeedback
therapy as part of our treatment, because biofeedback therapy,
when the patient is hooked up to the different sensors that we
have, we can help them give feedback relative to increasing
their hand.temperature, decreasing their sweat, and decreasing
their muscle tension, all which is sympathetic or fight or
flight developed because of the pain.

So that's a -- hopefully, I didn't confuse you, but
that's the technology behind all of this. And that's related
to this diagnosis and what happened to him.

Q Are you familiar with something called chronic pain
discrder?

A Yes.

Q Could you explain to the Judge what a chronic pain
disorder is?

A When a person is in chronic pain, we know that
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there's characteristic ways of behaving, you know, that
people, generally speaking, they're more prone to muscle
spasm. They're more prone to being bothered, you know, by the
pain generator.
In my -- one of my fields, neuro psychology, there's

even research that shows that people in chronic pain have a
rewiring of the front lobes of the brain, which is the brain’'s
executive. A&nd sco, people in chronic have characteristic --

Q Would you explain what the executive functions are?

I'm sorry?

A
Q The executive functions.
A

Yeah. Executive functions are planning, problem
solving, decisicn making, multitasking, you know, paying
attention, concentrating, planning, organizing, all those
kinds of things, you know, trying to live a more effective
life.

Q And if an individual suffering from chronic pain
syndrome also reported -- I don’'t know how to say it medically
-- feeling a little bit scatter brained, would that be
consistent with the DSM diagnosis of chronic pain syndrome?

A Absolutely, yes, it would be.

Q Okay. You were speaking to the Judge more about the
neuropathology and the workings of chronic pain syndrome.

A Right.

Q Have you finished?
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A Yes.

Q OCkay. And is it your opinion that Enrique Rodriguez
suffers from chronic pain syndrome?

A Yes.

Q In fact, by the time he saw you, by the very
definition, he had been in chronic pain just because of the
longetivity [sic] of it, is that right?

A Right, because there's different definitions of
what's chronic. Some people say after three months pain is
chronic, after six months. I tend to think that probably
after three to six months, if you're not better by then, then
now it's chronic. I think now there's beginnings of, like I
said, a rewiring of the neural architecture of the brain.
There's more of an ease for a person to go into muscle spasms.

That's one of the things that we know too is that
when one is in chronic pain, the tension spasm pain cycle, you
start off with tension. It could be muscle tension. It could
be mental tension. That creates spasm in the body. And spasm
then creates pain. Then pain creates more tension. So it's a
cyclical aspect of what's going on.

And we all have it, you know, because we're all
uptight and tense. We're tense about something. And where do
you start, you know, rubbing? You know, you take your glasses
off and you go oh, man, you know, my neck is sore, my back is

tense, because now we're producing chemicals in our body that
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are -- that, you know, cause inflammation. And that
inflammation -- then the more you have that inflammation, the
more difficult that it is to resolve it.

Q And you were talking to me about your handy bible,
the DSM.

A Yes.

Q Does the DSM recognize that people suffering from
chronic pain and anxiety and mood disorders have emoctional
ability?

A Yes,

Okay. Into tears at times?

- Sure.

They have mood swings. Is that fair to say?

Yes.

And just kind of act like they're not feeling good?
Yes.

Q And are these all things that were recognized and
determined at your office that were true with respect to
Enrique Rodriguez?

A Yes,

Q And is that consistent with somebedy suffering from
a physically trauma caused mocd discrder?

A Yes.

Q And a physical trauma caused anxiety disorder?

Yes.
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aAnd chronic pain syndrome?

A Yes.

Q And i1s it your opinicon to a reasonable degree of
professional probability that each of those three different
disorders are directly associated with the trauma sustained by
Enrique Rodriguez at the Palms Hotel in November of 20047

A Yes.

Q And is that your opinion to a reasonable degree of
professional probability?

A Yes.

Q Now Enrique saw you again -- and I'm not going to
know where to find this in your chart.

MR. BAKER: But, Your Honor, if I could approach?

THE CQURT: Sure, why not?

MR. BAKER: Thank you. It's Mortillaro 110.

BY MR. BAKER:

Q Now you have a very thorough -- okay. That'd be
good.

MR. BAKER: What's on page 110 is already in evidence.
That was put through Enrique.

BY MR. BAKER:

Q Are you there?

y:\ This page? What page do you have?

Q Yeah, I think that that's it.

MR. WARD: This is page 1107
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MR, BAKER: Yeah.
BY MR. BAKER:

Q And at the top of that page, does it say medical
issues?

A No.

Q All right. I'm just going to show you what I have
as 110. 1Is this part of the questionnaire that Enrique filled
out at your office?

A Yes. Let me see what's at the bottom.

Q It says opinions about diagnoses. What page --

A 105.

Q 105 is the beginning of this particular
questionnaire, is that correct?

A Yes.

Q And it says opinion about diagnoses?

A Yes,

@] And you see where Enrique has checked off I agree
with my doctor's diagnosis and medical diagnostic test and our
censultations of that -- that I've received, but I think the
following medical tests and consultations should be provided,
And at that section he marks off neck and back, complete test,
head test, and hand test, is --

A Yes.

Q —-- that right?

Cocrrect.
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MR. WARD: Is that -- is there a date on there?

MR. BAKER: 1It's September 1lst of '05.

MR. WARD: Ah, September 1lst. Thank you.

BY MR. BAKER:

Q Okay. Why do you ask such information?

A Well, I want to know what a patient believes about
their diagnosis because 1f a patient decesn't accept their
diagnosis, then that has to be reported to the docteor. That
has to be thoroughly discussed with the physician. It's like
if you and I or anybody goes to a doctor and we don't know the
diagnosis, and they're treating us, I mean we're confused.
We're very confused, you know, like what's going on here. So
that's why it was important to know if he agrees or disagrees
with the doctor, you know. And also, deoes he know or
understand his doctor's diagnosis.

I do a lot cof pre-surgical psychological evaluations
for physicians that are not only going to do major surgery,
but also spinal ceocrd stimulator and fusion pump, and so forth.
And that's remarkable to me that how many of those patients
don't know what's wrong with them. They have no clue. Like
why are you here? I don't know. My doctor sent me here.
What's wrong with you? Well, I'm really not sure. And that's
a red flag.

Q Did Enrique seem pretty sure of why he was there?

A Yes, he knew.
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Q And this was for diagnostic cliearance for surgery
that Dr. Shannon was to perform?

A Yes.

Q And was the reason that he was sent to you to see
that there weren't comorbidity psychologically that would
contraindicate him having that surgery?

A Yes.

Q And did you clear him?

A Yes.

Q And was it true at this time Enrique was saying that
he thinks.in September of '05, that more attention needs to be
paid to his pain complaints in his back and his head and other
areas of the spine?

A Yes.

Q Now did you stilli have an opinion whether Enrigue
was suffering from chronic pain syndrome at this time?

A Yes, he still had it.

Q And do you still have an opinion whether there was a
mood disorder at this time?

A Yes.

Q And do you still have an copinion whether he was
suffering from an anxiety disorder at this time?

A Well, the anxiety and depression secondary to the
medical condition.

Q Sure. And you've treated patients with a
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constellation of injuries prior to Enrique and since that
time, is that right?
A Yes.

And the important thing too, Judge, to remember is
that even though this person may have these diagnoses, when
one is clearing somebody for a surgery, you can still have
these diagnosis. But if they're in treatment and if they're
being followed by somebody, the protocol is it is okay for
them to at least have a trial stimulator. And that's what I
was clearing him for, the trial. And then we could reevaluate
with the physician relative to the permanence of the
placement.

But we also had a lot of treatment already done with
Enrique, which is unusual when we get these referrals. Often
times we'll get a referral, and we've never seen the patient
before. So we have no clue about how they typically are. We
had the opportunity to evaluate him and see him for a number
of sessions prior to this particular clearance. So it -- I
was able to, with a greater degree of psychological
probability, clear him for the trial stimulator even though he
still had some of these symptoms operative.

Q And --
. I have to make that distinction, because, typically,
if I hadn't seen him, didn't know him, I might not have

cleared him, like hey, he needs some help. But we've been
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helping him, so we know what his strengths and weaknesses are.
It is a trial, and that's part of the protocel. If you have a
trial, you know, even for humanitarian reasons, see if it
works for them, because at the point that he was coming to us,
and you know, other surgeries and trial stimulator, and so
forth, we want to make sure that they're ready to go as long
as they're being followed.

Q And still, at this point, you've never seen any
evidence of malingering?

A No.

Q Or of a factitious discrder?

A No.

Q Now you'wve treated, as we've talked about, a lot of
people in chronic pain with a constellation of injuries, is
that right?

A Yes, I have.

Q Have you —-- what -- have you ever seen or
experienced or observed these individuals suffering from mood
discrder, panic disorder, and particularly chronic pain,
focusing primarily cause of pain?

A All the time.

Q Tell the Judge something about that.

A I mean when you're in a high level of pain, pain is
overwhelming, especially 1f you're unable to work your job.

And like I said before, if you're able to be intimate, if
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you're able to socialize, 1f you're unable to travel, if
you're unable to, yecu know, live the kind of life that you
wanted to live, you know, I always say to my clients that I
mean this is probably one of the biggest stressors you're
geing to have is this chronic pain, especially with back pain.

It's epidemic in our country. There's s0 many
instances of people, you know, with chronic pain and really
don't know how to cope with it. And it may go away for a
while, but then later on, as one gets older, you know, then
one might ke subject to arthritic, you know, type conditions
because of what you've been through. So it's a pervasive type
of problem.

Q Are you --

A S50 it's not unusual to have all of the psychological
issues.

0 Are you familiar with a neurologically mediated pain
response called masking?

A Yes.

Q Would you explain to the Judge how that relates to
primarily focusing on your area of worse pain and only
secondarily focusing on other areas?

A What happens with that concept, as I understand it
-— I'm not a physician -- but from my understanding as a
psychologist and as a neuropsychologist, is that in the spinal

cord, there are different cells that are selected to convey
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the pain response.

MR. WARD: I object.

THE WITNESS: But with chronic --

MR. WARD: I believe this calls for medical testimony.
And while this gentleman is very well qualified as a
neuropsychologist, he's not an M.D.
BY MR. BAKER:

Q As part of your education, do you study the nervous
system?

A Yes.

Q Do you study the spinal cord?

A Yes.

Q Do you study the relationship between the central
and the peripheral nervous system?

A Yes.

Q Have you studied the neurophysiologic responses of
both the brain and the spinal cord to pain?

A Yes.

¢ And is that true with respect to the peripheral
nervous system as well?

A Yes,

Q Have you been educated with respect to
neurotransmitters?

A Yes.

Have you been educated with respect neuroinhibitors?
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A Yes.

Q Have you treated a constellation of patients
suffering from chronic pain who have evidenced masking?

A Yes.

MR. BAKER: Your Honor.

MR. WARD: Same objection.

THE COURT: I think he's laid the proper foundation.
Overruled.

You may continue.

THE WITNESS: Okay. So in terms of the different
neurotransmitters that are in the spinal column of each
segment to transmit the pain stimuli, okay, because there's
different tracks going up and different tracks going down --
and what happens is there's also not only pain receptors.
There's also receptors for touch and for temperature.

And for a reason that's unknown, according to the
research, 1s the pain receptors recruit the receptors for
touch and temperature. So now you have a much greater array
of cells that are dedicated going up and down, you know, the
spinal column for transmitting to the brain. And the chronic
pain, that part of the chronic pain mediates or is synapsis in
the emotiocnal center of the brain, where acute pain goes
directly into the part of the brain that has to do with the
sensation. But chronic pain, no, it takes a little detour.

So you have an emotional response.
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Q Is that the limbic system?

y:\ Yes, the limbic system is part of it, but the
thalamus, hypothalamus, and so forth in the brain. So there's
a major hormonal aspect that goes on. And so, this particular
concept 1s a neurochemical response in which certain
sensations may be masked or inhibited, like the touch part or
the temperature.

That's why with chronic pain patients, often times
we'll ask them what does your pain feel like. Is it burning?
Is it slicing? Is it -- you know, is it throbbing? Because
it gives us an idea about whether or not this certain pain
modality is what they're feeling and if, in point of fact, it
is chronic.

Sc that's what we're really working for is that we
understand that certain sensations have been inhibited and
other sensations have been, you know, say, like a turning up
the volume on your stereo. So you're having more cells to go
to the brain to have a pain response. And then as the attempt
to cope -- you know, that's why hypnosis and biocfeedback and
cognitive behavioral therapy are used in the sense to cvercome
or mask over some of those transmissicns. It's a very
complicated neurophysiological process.

Q What type of treatment was Enrigque Rodriguez
receiving at your office?

A He received cognitive behavioral therapy and
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biofeedback therapy. Biofeedback therapy, as I said before,
is the use of equipment, scientifically developed egquipment,
to measure how we use the three asbects. We do your
peripheral hand temperature, because people that have cold
hands are in sympathetic fight or flight, under stress.

But pecple with Raynaud's Syndrome, with the very cold
hands, you know, they'll report significant pain, because
there's not a big bleod flow supply. So often times with
chronic pain patients, they have very cold or cocler type
hands. They den't have good peripheral circulation. So we
use that.

We also use an EEG. An EEG is a surface electrode
that can measure muscle activity, whether or not that muscle
is in spasm or whether it's celm and relaxed. BAnd the third
one we use is a sweat gland, which is part of a polygraph.
You know, it's the skin conductance level. Sc if your hands
are sweaty, that's sympathetic activation. If your hands are
dry, then it means you're more in the parasympathetic.

So knowing what the measurements are, if you have to
low hand temperature, the goal is to increase your hand
temperature, so you now get into parasympathetic relaxation.
If your EEG is high, which means that you're in spasm, the
goal is to lower that. And if your skin conductance level is
high, which means you're sweating a lot, showing ycu're

anxious, depressed, in pain, the goal is to decrease that. So
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that's what we do in biofeedback.

Now cognitive behavicral therapy is one of the best
used modalities with chronic pain. BAnd what cognitive
behavioral therapy does, it basically -- if yocu were to think
of the word befits, B-E-F-I-T-S. And the B stands for
behavior. The E stands for yocur emoticons. The F stands for
your feelings. The I stands for what -- your imagery, the T
for thoughts, and the § for speech.

So the key here is what you imagine, right brain,
what you think and say cut loud, left brain. Basically,
you're -- describing what the imagery is creates an emotion.
Now that emotion creates a feeling. And that feeling
motivates a behavior to do something or not do anything.

So we teach our patients to learn to control what
they imagine, what they think, and what they say ocut loud,
because that creates your emotions. It's like, you know, the
law of attraction. You have an attraction. So what you
think, what you imagine, what you say, that's going to either
make you optimistic or pessimistic. So we attempt to teach
the patients how to have greater self-control, self-mastery.
That's the goal. 8o that's why we use both of those
modalities.

0] And are beth of those medalities accepted in the
neuropsychological community with respect to pecple suffering

from the disorder?
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A Well, yeah. These two modalities have been used.
In fact, when you look at different national guidelines,
they're both -- both of those modalities, cognitive behavioral
therapy and biofeedback therapy, are recommended in chronic
pain, you know, programs and chronic pain treatment. They're
recommended as of choice.

Q And also for anxiety disorders which are caused by a
traumatic event --

A Yes.

Q -— a physically traumatic event?

A Yes.

Q Okay. And those are your opinions to a reasonable
degree of professional probability?

a Yes.

Q And still, by this time, you've never suspected that
Enrique was a malingerer, is that true?

A No.

Q Never suggested that or suspected that there was a
factitious disorder that was occurring?

A No.

What was your suspicion at this time?

Q
A I'm sorry?
Q

What was your diagnosis at this time, exactly what
we've been talking about?

A Yes.
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Q Okay. Now you had a wvisit with Enrique, again,
12/18/07.

MR. BAKER: And that would be, for the Court, Bates
Number 11. If I c¢can approach the witness, Your Honor.

THE COURT: Sure.

THE WITNESS: Okay. I'll just get mine here, so I can
find it.

[Pause]

THE WITNESS: I'1l just use mine. Okay. 12/18/07 is
when we did the testing, and 12/19 we did the report. Okay.
BY MR. BAKER:

Q And was that testing associated with receiving
surgical clearance for a temporary spinal cord stimulator?

A I believe s0, yes.

Q And are you aware before this time he received one
set of sympathetic lumbar injections in California, by
Dr. Miller, that resulted in an alleviaticon of his knee and
back pain?

A Yes, that was my understanding. Yes.

Q And is it your understanding that he received a
second injection about a month later, which also resulted in a
resolution of his sympathetically mediated knee pain?

A Yes.

Q And are you of the understanding that Dr. Miller,

based upon findings of hyperesthesia, allodynia, modeling
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temperature changes, all of the sympathetic changes that
you've discussed, gave a diagnosis of Reflex Sympathetic
Dystrophy?

MR. WARD: Object, leading.

MR. BAKER: Are you aware?

THE COURT: Overruled.

THE WITNESS: Yes.

BY MR. BAKER:

Q Okay. And are you aware that prior -- about two
weeks before seeing you, Enrique had received a lumbar
sympathetic injection from Dr. Schifini which did not result
in any diminution of his reflex sympathetically mediated pain?

A Yes.

Q QOkay. And then he came tc you for clearance of the
spine cord stimulator, is that right?

A I believe so, yes.

Q And you gave him a battery of test, again, the
Becks, is that right?

A Yes.

Q And that was consistent with everything that you had
seen throughout your treatment of Enrique Rodriguez?

A Yes.

Q And you gave him two Becks, one for anxiety and one
for depression, is that right?

A Correct.
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Q And you also gave a brief battery for health
improvement, the BBHI 27
A Yes.

Q Could you explain to the Judge what that particular

Yes.

I've been using, Judge, as most pain management
psychologists, for years, the MMPI-2. And the MMPI-2, T don't
know if you've ever taken it, it's a long test, 567 questions,
true or false. And it's not normed on pain patients. But
certainly, in my training, it's been used with pain patients.

But it's very aversive, because it takes a long
time. You sit a long time to take it. And although’you have
respect for some of the findings on it, as I said before, I
find that some of the scales on this test are wrong and
erroneous. And so I don't use it.

So I was able to discover there were two other
tests, one called the BBHI 2 and the other one was called the
P-3. Both of those tests were normed on community sample
patients -- a community sample that did not have pain, plus
another sample that was in pain. So now you have pain
patients compare to people that are not in pain.

-And so, research was done with the norming, and the
test publishers, when they publish these tests, say that these

tests are appropriate for use with the pain patients,
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pre-surgical screenings, and so forth. And as I said, they're
very short. They don't take, you know, an hour-and-a-half to
take. I think the P-3 you can take in maybe 10, 15 minutes,
and probakly the same thing for the Brief Battery for Health
Improvement.

And I find that I get good data, because what I'm
looking fer, to screen out someone, Judge, is do they have
significant depression, significant anxiety, and that ugly
word we den't like that we screen people out, 1s called
somatization.

Well, somatization in the DSM-IV-2 -- or TR is
different than the scmatization on this test. The
somatization on the test has to do with concerns about your
body not the diagnosis of somatization, which indicates that
there probably isn't a pain generator and you have all these
different symptoms in different body areas.

So that's why I used these tests, because, also,
they give me a look at whether or not the patient is engaging
in -- possibly engaging in histrionic manner, there's
secondary gain, i1f it's a cry for help. I get a chance to
rule some of those things in or out, and that's why I've
reverted now to not using the MMPI anymore and using these
tests as part of my screening, because the patients love me
for and they don't have to spend a long time answering all

these questions, many of which have no relevance to the
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surgical decision.

0 And with respect to the P-3, was Enrique determined
to be in the average range for somatization and depression?

A Take a look.

0 I could read to you what it says. His depression
and somatization scores are in the average range for pain
patients and unlikely to interfere significantly with his
progress and treatment.

A Right.

Q Was that your determination?

y:\ Yeah, that was what came ocut. So depression
somatization scores, average for pain patients. The anxiety
scale was minimal and unlikely to interfere with treatment.

Q0 Why is it important that it's normed for a
population of pain patients?

A Well, you're comparing apples with apples not apples
with oranges. It's just like with the MMPI-II test, as I said
about some of these questions. Like the questions on the
hypochondriasi scale on the MMPI, most of those have to do
with gastrointestinal upset. People can have gastrointestinal
upset not because they have -- GI upset because there's
something wrong with them, but it could be medication side
effects, because people are always complaining of GI upset and
problems with eliminating and voiding, you know, upset stomach

and nausea, vomiting, and so forth.
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So as I said, these tests are better geared to
answer the questions that I need about somatization and about
depression and anxiety. And then I can ask a patient about
schizophrenia, if they're hearing voices or seeling visions.
And usually, people that hear voices and see visicns, there's
a history of that in the record. And you know, psychiatrists
diagnose that all the time without reverting to MMPI tests and
those kinds of tests. So by using the clinical interview and
these tests, and actually focusing in on what their
expectations are for surgery, you get I think much better
data.

And there's a psychologist named Block that
developed a basic protocol for a pre-surgical screen, and
that's -- I tend to follow Block's methodeclogy. So it
helps --

Q If it was suggested that the results of Enrique’s
P-3 exam demonstrated somatization of the type that you would
find in a factitious disorder, would that be right?

A I'm sorry. Say it again.

Q If it was suggested that the somatization that he --
that was in the average range that you found in the P-3 test
was the type of somatization that you had in a factitious
disorder --

i Well, it wouldn't be in a factitious disorder. It

would be in more of what they call a somatization disorder.
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Yeah.
Yeah.

It's not saying that he has a somatization disorder,

A Right. TIt's not saying -- no, because as I said,
those are different.

Q How are they different?

.\ The DSM will tell you what the criteria is for
somatization disorder wversus the P-3 and others. It's more
about your concern about your pain and your suffering, you
know, and somatic concern versus really not having the pain
generator, And we know he has the pain generateor. He's been
treated for it.

Q And that's your opinion to a reasonable degree of
neuropsychological probability?

A Yes.

Now let's talk about the BBHI 2.

Okay.

What is it and what did it show in this instance?

Okay. This is what they -~ the BBHI 2, there's a
bigger test called the Battery for Health Improvement. It's
longer --

Q This is the Brief Battery, isn't it?

A This is the Brief Battery, because, again, I get the

same data, what I need, from the Brief Battery. And we get
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computer printouts from both the P-3 and the BBHI 2 that the
authors of those tests have developed.

This is an interesting test, because it has a number
of different characteristics that are useful for us when we're
attempting to determine whether or not the client, you know,
has issues or not. It gives us what they call critical items,
and then it gives us defensiveness scale. Then it allows us
to loock at their body complaints, pain complaints, functional
complaints. And functional means being able to move. And
then about depression and anxiety.

One of the things I like about the defensiveness

Q What 1s that?

Fiy This defensiveness scale, it -- whether or not the
person was over -—- highly defensive or average defensiveness
or low defensiveness. Now, typically, in a pain patient,
you're going to see a lowering of defense, because as the
computer printout says, his extreme lowering of defenses could
be seen as part of a desperate cry for help, an exaggeration
of symptoms for secondary gain, or histrionic manner of
complaining. And then it goes on to say this strong bias
raises questions about the credibility of the patient's
self-report, which may be inflated. Now if psychosocial risk
factors are present, the possibility that these difficulties

are associated with symptom magnification c<ould be -- should
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be considered.

S0 as a professional, it allows me to look at these
possibilities on a rule cut basis, because one does not take a
characterization from a test and say this is the absolute
gospel unless you know your patient, because there's more than
just the testing data. There's observations. And we've had a
lot of observations about Enrique, because he was working with
us as a patient. We also know that he -- his responses on
clinical guestionnalres and being able to, you know,
understand his medical condition.

5S¢ my thought was as I did this assessment, I did
nct see it as an exaggeration of symptoms for secondary gain,
because from my understanding, he's had a number of surgeries,
is going to need more surgeries at the time, or is being
worked up by doctors. So he wasn't -- I didn't think it was
secondary gain.

Well, could it be a desperate cry for help? Well,
yes. I think that Enrique has asked for help. But because of
fiscal constraints to pay for treatment and so¢ forth, that has
not been what's coming for him. So that's been a real sense
of frustraticon for him.

And then they talk about a histrionic manner of
complaining. Well, he certainly complains, but I don't see it
as being histrionic, because somebody that's histrionic is

somebody that probably doesn't have a lot of things wrong with
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them and would tend to complain. Well, his complaints were I
have all these problems. It's called delayed recovery. It's
taking forever to get me the right treatment. And it's my
understanding that he still I don't think has had, yocu know,
the permanent implantation of the spinal cord stimulator,
which is really problematic, because he's had to suffer more.
S0 my sense was, at the time, that it wasn't histrionic. I
didn't see secondary gain. It was a cry for help.

Q And that's in quotations where they speak about the
extreme lowering of defenses could be seen as a desperate cry
for help. Desperate cry for help is the first thing menticn,
is that fair to say?

A Yes.

Q And you were aware by this time Enrique had twoc knee
surgeries, is that right?

A I believe so, yes. Uh-huh.

Q Had two sympathetic lumbar blocks in California that
helped, is that right?

A Yes,

Q And are you aware that he had one sympathetic lumbax
block just two weeks before he came te see you that didn't
stop the burning pain he was complaining about?

A Right,

0 Is this the type of person, from a

neurcopsychological perspective, you would expect to be
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uttering and issuing a desperate cry for help?

A Yes.

0 And is that your opinion to a reasconable degree of
neuropsychological probability?

A Yes.

Q Now 1s what's contained in Exhibit Number 51 your
cffice bills and records associated with your care and
treatment of Enrique Rodriguez at your facility? 1It's right
there.

A It's this here? If this is the last -- whatever 1is,
I'm sure it is. Yes.

Q Was the treat -- let me ask you a question before --

A There it is, yes.

Q -- I ask you this. If it was suggested by a defense
expert on the stand that you diagnosed Enrique Rodriguez in
either histrionic or having second gain motives, how would you
respond to that?

A I think it's ridiculous. I diagnosed him, as I
said, more of the cry for help. It wasn't secondary gain, and
it wasn't histrionic.

Q And was your care and treatment rendered to Enrique
Rodriguez, as evidenced in Exhibit 51, reasonable, necessary,
and caused by the traumatic event at the Palms Hotel and the
result in desperate cry for help occurring in November of

20047
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A Yes.

Q And is that your c¢pinion to reasonable degree of
professional probability?

A Yes.

Q And could you tell the Court, please, what your
billing amount was for the services rendered to Enrique
Rodriguez?

Judge, I put down here 19,692, but I believe this
billing stopped at 6/11 of 'C8. So I think that there's -- 1
think -- the last time I looked at it, I think it was closer
to 23,000. I don't know exactly what it was, so this would be
an error.

[Counsel Confer]

THE WITNESS: We certainly can get that for the
BY MR. BAKER:

0 Well, I'm seeing a bill of $23,000. So --

A You have it there? Because I have it here

Baker.

If your treatment was in -- you have it in

A Yes.

Q Would you read the amount of that treatment into the
record?

A Yes, $23,377.

Q And was that billing reascnable, necessary, and
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causally related to the traumatic event occurring at the Palms
Hotel in November 20047?

A Yes.

Q And that's your cpinion to a reasonable degree of
professional probability?

A Yes.

MR. BAKER: Move to admit 51, Your Honor.

THE COURT: Any objection?

MR. WARD: Ne¢, Your Honor.

THE COURT: 51 is admitted.

[Plaintiff's Exhibit 51 Received]

MR. BAKER: 1I'll pass the witness, Your Honor.

THE COURT: Very well,
BY MR. BAKER:

0 And have all the opinions that you've given today
been to a reasonable degree of professional probability?

A Yes.

MR. BAKER: Every time I turn around, he's looking at me,

Honor.

THE COURT: I saw that.

MR. CARDENAS: 1It's my one ijob.

THE COURT: Mr. Ward, whenever you're ready.

MR. WARD: Thank you, Your Honor.
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CROSS-EXAMINATION

BY MR. WARD:

Doctor, when did you give the BBHI?

12/18 of 2007.

Of 20077

Yes, sir.

And what were the reported findings?

You need to go through all those, Mr., Ward?

Yes.

Okay. Just on this test?

On that test?

Okay. 1I've already told the Judge what the
defensiveness scale was. Do you want me to repeat that?

Q Sure.

A Okay.

THE WITNESS: Okay. Judge, again, the defensiveness
scale 1s extremely low, extreme lowering of defenses --
BY MR, WARD:

What was the --

I'm sorry.

-- defensiveness scale?

What do you mean what was it?

Well, does the report say extremely low?
That's what it says, Mr. Ward.

It says extremely low?
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Yes.
Okay.
WARD: Do we have a page?

MR. BAKER: 12.

MR. WARD: Page 127

THE WITNESS: 1It's this page here, Judge.

THE CCURT: Thank you.

[Pause]

BY MR. WARD:

Q Okay. And it says the computer -- the computerized
interpretation states this extreme lowering of defenses could
be seen as part of a desperate cry for help, exaggeration of
symptoms for secondary gain, or histrionic manner of
complaint, is that correct?

A Yes.

Q And it says this strong bias raises questions about
the patient's self-reports, which may be inflated, is that
correct?

:\ No. You said this strong bias raises questions
about the credibility -- you left out credibility -- of the
patient's self-repoxts, which may be inflated.

Q Ckay. I thought I read that. But if I didn't, let
me read it again.

A Okay.

Q This strong bias --
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[Coughing]

MR. BAKER: Excuse me, I'm sorry. That one hurt.

MR. WARD: Tell me when to stop.

MR. BAKER: I think I'm okay. Sorry. That was --

BY MR. WARD:

¢ This strong bias raises guestions about the
credibility of the patient's self-reports, which may be
inflated, correct?

A Yes.

Q Okay. So the scoring on the tests says that, number
one, there can be a desperate cry of help, correct?

A Yes.

Q Number two, it could be an indication of
exaggeration of symptoms for secondary gain, is that correct?

A Correct.

Q What is secondary gain?

A Secondary gailn means that if you, like, have an
accident, and there's a chance to receiving remuneration for
the accident, there may be a tendency to fake symptoms, or if
they're real symptoms, to exaggerate the real symptoms in an
attempt to gain financial remuneration for it.

Q Okay. Well, secondary gain is actually more than
that.

A Well, it could be -- yeah, I just think you're using

-= it also could be a way to aveid doing housework, for
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example, avoid having sex with your spouse, avoid having to
work. Tt could be a lot of different things. You're using
the injury, fabricating the serious of the injury in order to
get something or to avoid something.

Q And secondary gain can even include attention, can't

A Sure.

Q 211 kinds of -- the patient gets all kinds of
doctors paying a lot of attention to him, lawyers and all
kinds of people paying a lot of attention.

A It's possible, yeah, sure.

Q People in one's family has a lot of sympathy for the
person and pays a lot mére attenticn to him.

A Yes.

Q And it's a great opportunity to have an excuse when
your friend calls and asks you if you'll help move him on the
weekend.

A Yes.

Q Qr essentially, to net do just about anything that
yvou don't want to do.

A Okay, yes.

Q Okay. HNow the exaggeration of symptoms, did you
ever see any indication, in the period of time that you dealt
with Mr. Rodriguez, that he was exaggerating his symptoms?

A I'm not aware that we ever observed that. As I
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stated before, I thought it was a cry for help, and I think
that he had legitimate concerns. I don't want to call it
complaining, but I want to call it -- he's an expressive man.
And in his expressiveness, you know, he's frustrated, because
he's living in California, trying fo get treatment in
California, coming to Nevada, trying to get treatment here,
trying to get this thing resolved, so he can feel better and
go back to his previous lifestyle and to do whatever he was
doing ahead of time.

Q | And --

A So his lifestyle was disrupted.

Q And how many times did you actually see

Redriguez?

A I myself, not that many times. But Dr. Gamazzo, who
my trusted assistant who has worked for me for years, and
weekly staff our cases, saw him for the most part.

Q But you personally only saw him a couple of times,
that correct?

A Correct.

Q Okay. And now, you're aware that the original

referral to you was from Dr, Shannon.

A Correct.

Q And you're aware that Dr. Shannon performed surgery

on Mr. Rodrigue:z.

A Yes.
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Q And you're aware that in spite of the surgery, that
Mr. Rodriguez had complaints after the surgery just as much as
he had before, isn't that true?

A Yes.

e} And you're aware, I take it, that Dr. Shannon
couldn't figure out why he was having so much complaints of
pain about his conditicon.

A Yes.

Q Ckay. And you're aware that Dr. Shannon, as &
result of that, conducted an MRI with contrast.

A I don't recall that, but I'll accept that as being
true,

Q Ckay. And you're aware that when she did that, she
couldn't find anything wrong, correct?

A Was that before or after the surgery. I can't --

That was after the surgery.

After the surgery, no.

Q
A
Q You're not aware of that?
A

No.

Q Qkay. And so, you had no awareness at all, I take
it, that after Dr. Shannen's surgery, that Mr. Rodriguez
continued to complain of pain of the same level, and in fact,
in spite of Dr. Shannon's efforts, that when he left her care,
that he said that she hadn't helped him at all?

A I think he had mentioned that to Dr. Gamazzo, yes.
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Q Okay. And you're aware -- 1 take it you're aware
that Dr. Shannon said she couldn't figure out why he was
having such complaints.

A And that happens when a doctor does a surgery. As
we say, it could be technically perfect, but the patient
continues to manifest pain. That's not unusual.

Q Well, is that --

Y I see that a lot.

Q Is that true that you're aware of that, that
Dr. Shannon couldn't find any reason?

A Not -- I don't think I could say that right now. At
the time -- I think now I could say it, but at the time, I
don't think I could say it.

Q Okay. But you don't think that that raises the
prospect of an exaggeration of symptoms?

A Yes, but that also raises a prospect of other
explanations.

Q Okay. And now you're aware that following the work
with Dr. Shannon, that Mr. Rodriguez went to another doctor
and had, yet, another knee surgery.

A Yes.

Q And you're aware that that doctor felt that he had
taken care of all of the problems?

A Yes,

Q And yet, that didn't help Mr. Rodriguez either?
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A No, it didn't.

Q And he continued to complain of pain after that at
the same rate that he had complained of pain before?

A Yes.

Q And you didn't see that as an indication of
potential exaggeration of symptoms?

A It's possible that it could potential, but I'wve
dealt with this in my professional career many, many times,
where people could have multiple surgeries, and scmetimes
surgery just doesn't work.

Q Okay. But the docters in this instance thought that
they didn't see any reason why the pain continued. Are you
aware of that?

MR. BAKER: I'd object to the characterization of
doctors. It was Dr. Shannon.

THE COURT: All right.

MR. BAKER: And the Court knows what that testimony is.

THE CCURT: Right. I'd ask you to rephrase, please,

Mr. Ward,.

MR. WARD: Yeah. It was Dr. Shannon and Dr. Tauber. It
was two doctors.

MR. BAKER: Dr. Tauber testified here, Your Honor, and he
didn't say he didn't know why there was continued pain.

THE COURT: Right. I just ask for clarification,

Mr. Ward.
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MR. WARD: Yes, Your Honor.
BY MR. WARD:

Q Now =-- so this report, the Brief Battery for Health
Improvement, the next sentence says this strong bias. So that
means the scores suggested a strong bias?

A Well, again, remember this is boiler plated. It's a
boiler plate description by the test authors that allows the
mental health professionals to rule in or rule out these
issues. BAnd so, the word -- that's their word, the strong
bias raises the credibility about the self-report, which may
be inflated,

Q Right.

That's the test author saying that.

Yeah. They scored the exam, didn't they?

Well, the computer scored the exam.

Okay.

They put together the protocol for the scoring.

Q Okay. They put together the protocol for the
scoring, and they scored it, and they said this strong bias
raises questions about the credibility o¢f the patient's
self-reports, which may be inflated. That's what it says
there, correct?

A It does say that, yes.

Q Okay. &And if psychological risk factors are

present, the possibility that these difficulties are
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associated with symptom magnification should be considered.
That was their statement, correct?
A Yes.
But you didn't think any of that was true?

A No, because, as I told the Judge before, when we do
these evaluations, often we don't have the luxury of having
treated a patient and having made independent observations of
them at all. So if a patient had come to me that I didn't
know, had no clue about whether or not this is true or not
true, and then given some of the other information that we
had, I probably, you know, would have recommended the
treatment that we had recommended earlier in or to determine
if, in point of fact, it was an exaggeration of symptoms for
secondary gain, was histrionic, or if it was a cry for help.

But as I said, we already had the luxury of having
many observations of him, both in cognitive behavioral therapy
and bio feedback therapy. So in discussions with Dr. Gamazzo
and myself, we ruled it out, and we saw it as being more of --
again, we said the cry for help.

@] Isn't it true that the next sentence says an extreme
level of perceived disability was reported that does not
exceed what would be expected given the objective mental --
medical findings?

A Where are you now?

0 I'm the next paragraph.
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A Would you show me, Mr. Ward? What's -- say it
again. What's the sentence?

Q The next --

THE COURT: I think it's the third paragraph, Doctor.
BY MR. WARD:

Q Third paragraph, under Brief Battery Health
Improvements.

A OCkay.

Q My question to you, Doctor, is it -- does it say
there an extreme level of perceived disability was reported
that does not exceed what would be expected given the
objective medical findings? Is that what it says?

THE WITNESS: Where is that, Judge? I'm not seeing it,

MR. WARD: May I approach the witness, Your Honor?

THE COURT: Right here, sir.

THE WITNESS: ©Oh. He -- I'm sorry. I was going off of
my -- I was going cff the actual report not my report. Hold
on.

BAKER: ©Doctor, it says it.

WITNESS: Huh? No, I know it szays it.

BAKER: Okay.

WITNESS: But I was going off of the actual report,

report, the computerized report.
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BY MR. WARD:

Q Do we have that?

A You should have it. You have the file. Okay.
What --

THE COURT: Do you want my copy, Dr. Mortillaro?

THE WITNESS: No, I'm fine. I got -- I can't see well.
I got cataracts. So I’'m not seeing as well as I should here.
Okay, I see it.

BY MR. WARD:
You see it?
Yeah.
My gquestion, Doctor, is is that what it says there?
Right.
And is that your statement or the test statement?
That'd be my statement.

Q Okay. That's your statement. So the objective
medical findings -- now isn't it true that the objective
medical findings, after Dr. Shannon did her surgery, was that
there weren't any objective medical findings, isn't that true?

A I said I don't know.

Q Okay. Now you have the Beck Depression Inventory
Second Edition?

A Yes.

0 And that simply is a self-report, isn't it?

Correct.
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And so, it's not really a test, is it?

Right.

Q
Y Well, it's a questionnaire that --
Q
A

It's a subjective guestionnaire, true.

Q Yeah. I mean if somebody says to me what's your
name and occupation, and I put down my name is Casey Ward, I'm
a lawyer, you could call that a test.

A ‘In 4 sense, sure.

Q Yeah, but it really --

A In terms of like your c¢rientation. You know who you

Part of a neuropsychological test.

Q Okay. But for informational purposes, it's just a
form that I £ill out?

A Right.

Q And that's essentially what the Beck is, isn't it?

2y No. It's 21 items. It compares your scores with
symptoms of anxiety or no symptoms cof anxiety that would be
reported by adults.

Q But doesn't that have questions like are you sad or
you're not sad or --

A Well, questions like that, yeah, that's in the Beck
Depression.

Q Yeah. BAnd in the Beck Anxiety Inventory, it's the
same thing?

A Same thing.
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Q Okay. Now you conducted an MMPI on this patient,
did you not?

A Yes.

Q And that was conducted in the last day in August of
1975 [sic]l?

A Yes,

Q And at the time that that was conducted, did you
fill out -- did you have the patient fill out a form about his
injuries?

A Yes.

MR. BAKER: I'm sorry, Your Honor. I think I'm abcut 40
years behind.

Did you say 19757?
CCURT: That's what I thought he said.
WITNESS: Yeah, I'm sorry.
COURT: And it sort of threw me.
WARD: Did I say 19757
WITNESS: Yeah, I'm sorry. It's 2005.

MR. WARD: Well, wait. 1975, which century was that?

THE WITNESS: I can't see and he doesn't know what
century it is. Okay.

MR. WARD: I can't do two things at cne time, and I was
actually walking. So I can't talk well. So let me try again.

THE WITNESS: OQkay.

/17
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BY MR. WARD:

Q September 1, 2005, you had the patient fill cut a
form, is that correct?

A Yes,

Q And that was an accident injuryfquestionnaire, is
that correct?

A Yes.
And that told you that the patient had back issues?
Yes.
Okay.
Knee, back, and neck.
Right. Aand how long had he had back issues?
It says at the time of the injury.

Okay. 2And that was your understanding?

Q
A
Q
A
Q
A
Q
A

Yes.

Q And you used -- you utilized that understanding when
you offered the opinion that everything that has happened to
him by way of medical treatment and by way of injuries since
the time of this accident was caused by the accident, isn’t
that true?

MR. BAKER: He's never testified to that, Your Honor.

THE COURT: I haven't heard it yet in this courtroom. I
don't know what he may have said in the deposition.

MR. WARD: Let me ask it differently.

MR. BARKER: I qualified him as a neuropsychologist, to
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speak about his presumptive diagnosis and treatment of him on
a neuropsychological basis.

THE COURT: Sustain the objection. Allow you to rephrase
it,

BY MR, WARD:

Q All of the opinions that you have offered today,
that you've said were causally related to the incident at the
Palms --

A Psychological.

Q -- was based on your assumption that this patient
had a back injury at the Palms at the time of the event,
November 22, 2004, isn't that true?

A No. It was not just a back injury. There were
other injuries. The primary injury, I believe, was to the
left knee.

Q Okay.

Y And so, my understanding was that was the most
significant part, because what he said, the medical issues
were -- the MRI revealed meniscus tear, ACL injuries, patella
injuries, et cetera. So the focus wasn't on back. The focus
was on that left knee --

Q Well, the focus later --

A ~- on which Dr. Shannon did surgery.

Q The focus later on was on the spinal stimulator,

wasn't it?
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A Yes, but that was allegedly to provide some pain
relief in different areas.

Q And you said that all of the treatment that your
clinic preovided was all causally related to the accident of
November 22, 2004.

A Yes, because we weren't looking at any pre-accident
issues --

Q Correct.

A -- because he did not indicate that there were
pre-existing psychological issues. So our treatment was
related to the medical referral.

Q And you assumed that all of the injuries or all of
the medical conditions that he talked to you about, that he
listed on this questionnaire of September 1, 2005, occurred in
the accident of November 22, 2004, isn't that true?

A No, because he also menticned that he had an
appendectomy, blood clot in the lungs, asthma attacks that all
preexisted. S$So we didn't offer any treatment for a ruptured
appendix or asthma attacks or any psychological issues,
just --

Q Let me ask it differently. On page 105 of your
documents, which is Bates 110, there is a question -- and I
can't tell if there are numbers and they're cut off. But the
question said opiniocon about diagnosis, and a box is checked,

and it says I agree with my doctor's diagnosis, et cetera.
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And then the patient filled in neck and back -- I can't read
the rest of it. Complete --

A Yes.

Q Can you read the rest of that?

A Neck and back, compiete test. The neck and back
tested, the head test, and the hand test.

0 Okay.

A And when one has a bad knee, you -- often times, one
has -- one complains about bad back pain, because one is not
able to walk correctly. Sc like I said, I'm not offering any
medical opinions. I'm just -- I was -- this man was sent to
me to be evaluated, and I evaluated him for what I did.

Q Didn't you assume that his back injury occurred on
November 22, 20047

MR. BAKER: Objection, asked and answered, Your Honor.

COURT: Sustained.
WITNESS: I didn't assume that.
COURT: Sustained.

MR. WARD: Your Honor, may I just note that I did ask the
guestion. It hasn't been answered.

THE COURT: I think he has answered it.

BY MR. WARD:

¢ Now, Doctor, you have a document that appears at

Bates 175, which is -- that is your pre-surgical psychological

evaluation dated -- it has psychological interview 8/31/05,
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clinical interview 9/1/05, pre-surgical psychological
evaluation. Have you found that?

iy Yes, I have. Yes.

Q Okay. And now, you have background information
here, correct, on this first page?

A Yes.

Q And on the second page -- on the first page, you
have, under background information, it says he also struck the
person next to him and -- with the left side of his head,
becoming dazed and confused, is that correct?

A Yes,

And you assumed that to be true, is that correct?

That's what he told me, vyes.

You assumed it to be accurate?

Yes.

And he told ycu that the promotion was a dangerous
thing and should have been stopped?

A Yes, that's what he said.

Q Okay. And he told you that as a result of the
injury, his wife had to do all the work around the house —-

A Yes.

0 -- correct? And he told you that his cervical pain,
that's the neck, was in a range of five to ten on a ten-point
scale, correct?

A Yes.
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Q And he told you that his mid-back pain was in a
range of three to ten on a ten-point scale, correct?

A Yes,

0 And he told you this his bilateral arm pain --
bilateral means both sides?

A Yes.

Q So he had arm pain both sides, pain in a range of
three to five on a ten-point scale?

A Yes,

Q And he had right hand pain in a range of five to
seven on a ten-point scale, correct?

A Yes,

Q And he had chest and abdominal pain -~ abdomen pain
in a range of seven or eight on a ten-point scale?

A Yes.

Q And he had low back pain in a range of three to ten
on a ten-point scale?

A Yes.

Q Three to 10 is a pretty broad, isn't it?

A Yes.

Q He had bilateral leg pain in a range of three to ten
on a ten-point scale?

A Yes.

Q And he has left knee pain in a range of eight to ten

on a ten-point scale?
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A Correct.

Q And he has bilateral foot pain in a range of two to
eight on a ten-point scale?

A Correct.

Q And this is all dated in Septemper of 2005, correct?

A Yes.

Q And this was all to prepare him for -- your reason
to see him was because of his upcoming knee surgery, is that
correct?

A Yes.

Q And I take it you never talked to Dr. Shannon about
all of these complaints that he lists with you?

A No.

Q And you didn't think that that was any indication of
exaggerating, 1is that true?

A Yes,

Q And you found it quite -- you found -- I take it
that you didn't have any problem with the idea that one could
have neck pain, mid-back‘pain, bilateral arm pain, right hand
pain, chest and abdomen pain, low back pain, bilateral leg
pain, left knee pain, and bilateral foot pain all at the same
time? You didn't have a problem with that?

A No.

Q No. OQkay. And so, I take it you don't buy into the

idea that if one pain is real bad that you don't feel the rest
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of it?

A Well, I think you can -- people can have multiple
pain sites. BAnd if you look at the range, you yourself said
it's quite a range, isn't it?

Q Right.

A And so, what does that mean. That means that there
are times when the pain is low, and then there are times when
the pain is high. That is, prognostically, a good finding.
It's almost like a psychological polygraph for a pain patient,
because if a pain patient told me my pain is a nine or a ten
all the time, that's bologna. But if the major site of the
injury, which is what his left knee was, an eight to ten, now
that's believable. But you can certainly have pain in a
range, a lower range -- because that's in a low range. You
know, by definition, c¢one, two or three is in a low. Four,
five, six, seven is in moderate. And eight, nine, and ten
would be severe.

So I think it's absolutely predictive of the fact
that he wasn't magnifying his symptoms. Now if he would have
had all eight, nines, and tens, and he's just miserable, and I
observe him, you know, to be more functicnal than a person
that's with an eight, nine, or ten, now we've got a problem.

Q Okay.

A So we didn't have that problem. See, so I think

what you've convincingly described is the fact that yes, he
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had these ranges of pain which is normal given whatever the
mechanism of injury is. It doesn't surprise me.

Q Okay. And so, it doesn't surprise you that he will
have pain in all these different areas at the same time?

A No.

MR. BAKER: Asked and answered, Your Honor.

BY MR, WARD:

Q And so, but you said, if I'm -- if I understand you
correctly, that if he had pain that was constantly nine or
ten, that would be an indication c¢f a problem, right?

A In a spot that wasn't really where the mechanism of
injury was, unless there is pain migration that's been
diagnosed or there's been multiple body part type of pain.
And if -- and as you said, if you look at all the ranges of
pain here, you know, it's -- I think he did have carpal
tunnel. So that was a five to seven on a ten-pcint scale.
And the chest/abdomen, that doesn't bother me. Low back, you
know, could go real low all the way to high. So I think that
the descriptions are accurate and within what I would expect,
as I stated before.

Q Wnen did he first complain of cervical pain?

I don't know.
You don't know?
Huh-uh.

You don't care?

AVTranz

E-Reporting and E-Transcription
Phoenix (602) 263-0885 « Tucson (520) 403-8024
Denver (303} 634-2255

15 App. 2965

B it et s e 1 Attt e A A i b 12 e P~ i




12

A No, I didn't say I didn't care. I just don't know.
I mean, I'm —--

Q I know you didn't say you didn't care. 1I'm asking,

N What?

Q In terms of your analysis, is it significant to you
when the cervical pain started? Is it your assumption that it
started on the day of the accident?

A Not necessarily. It can start -- it could occur
later as somebody is going through treatment, or if they have
to overuse one part of their body. One can then develop pain
in other body parts, because of postural ancmalies. But it —-
again, that's a medical opinion to be given by a medical
doctor.

o Well, how much later, if it were caused by the
accident and nct a secondary cause, how much later could it
be? Or is that a medical opinion?

A That's a medical opinion. I can't give that.

Q Ckay. OCkay. So I take it you haven’'t seen anything
that suggests that he contends that he had cervical pain from
the day of the accident? You haven't seen that?

A NG.

0 Ckay. And now on the testing, you gave him the MMPI
on August 31, 20057?

.\ I believe so, yes.

Q Ckay. Now the MMPI has a number of scales, does it
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Yes, is does.

and some of those scales are provided by the people
who provide the test. That's Pearson, I believe.
Yes.

And now, does Pearson routinely add scales to their

Yes.
They do? How often?
A Whenever the test authors decide that they want to
add various scales. Sc¢ it happens at different times.

Q Okay. But it isn't very often that it happens, is

A No.

Q No. It's relatively unusual for Pearson to add more
scales to their tests?

A Yes.

0 And you are -- you've been a neuropyschologist for
how long, Doctor?

A Years.

Q And I -- although I didn't have the opportunity to
take your deposition, I've read your deposition. It prokably
doesn't surprise you.

y:\ No. I hope you did. .

Q And I've read abocut your comments on several
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occasions about the literature?

A Yes.

Q That you read the literature and you keep up with
all this? And so --

A As much as you can, yes.

Q and so, you're aware of what's going on in the
professional scientific field and study with respect to
neuropsychology tests?

4 Yes.

Q You're -- I take -- you're familiar I take it then
with Lees-Haley?

A Very familiar with him.

Q And you're aware that Lees Haley proposed their
scale in 19917?

iy Yes.

Q And you're aware that it has had countless years of
testing?

A Lot of pros and cons. And I'm glad you're going to
talk about Lees-Haley, because I'm prepared to talk about
that.

Q But it would -- it was adopted by MMPI as -- by
Pearson as one of their tests in the year 2007, isn't that
true?

A I believe so, yes.

Q Okay. And the Lees-Haley scale is designed to show
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symptom exaggeration, isn't it?

A Yes, absolutely.

Q And the Lees-Haley scale was actually normed on
people whe were exaggerating complaints in real life
situations, isn't that true?

A Well, I think the norming of this --

Can you answer that yes or no?

No, it's -- data, a collection.
Ckay. So we have --

I'm not impressed with what he did.
It wasn't normed on real --

No.

on actual people making claims.

0
A
Q
A
Q
A
Q
A

I'm sorry. It was normed on actual people, but I --
go ahead. Yes.

Q Isn't i1t true that it was normed on actual people
making claims?

A It was -—- yes.

Q And other validity tests for the MMPI had sometimes
been normed on students who were supposed to go in and pretend
they were making exaggerated claims, isn't that true?

A Yes.

Q But the Lees-Haley was actually on people who were
making exaggerated claims, isn't that true?

A Well, allegedly, yes. Uh-huh.
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Q Yes, okay. And Lees-Haley was adopted by the MMPI
in -- by Pearson in 2007, isn't that true?

A I believe so. We said that before.

0 And Lees-Haley had been used by many
neuropsychologists for years before that, isn't that true?

A Yes.

Q And when the Lees-Haley scale was adopted by
Pearson, Pearson actually went back and took prior tests and
did a normative sample on 2600 people who had taken the test,
isn't that true?

A Sure.

Q And when they did that, the highest that they found
of any male was 26, isn't that true?

y:\ I believe so.

Q And Mr. Rodriguez's scale was 34, wasn't it?

Y\ I don't know. I didn't compute it and it wasn't
computed for me on this test, I don't believe.

0 But you've read, I take it, the report from
Dr. Becker?

A Yes.

Q That they took the information that you provided
from the test that you gave and made it a scale. You do that
kind of thing all the time, don't you?

A Not all the time, but we have done it, yes.

Q But you can do it?
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Sure.
It's -- you're quite capable of doing it?
Absolutely.

Q And so 34, when the highest anyone -- any male out
of their 2,600 normative sample, the highest male was 26, 34
would be pretty high, wouldn't it?

A Sure,

Q And 34 on the lLees-Haley indicates a
99-point-something percent of symptom exaggeration; isn't that
true?

A Yes.

Q Now, Doctor, I want to go back -- your deposition
was taken on May 24, 20107

A I don't know.

Q Correct?

a I'm sure it was, if that's what you say.

MR. BAKER: It seemed like it was hot.

THE COURT: I'm sorry?

MR. BAKER: It seemed like it was hot out, so that sounds
about right.

BY MR. WARD:

Q It was taken earlier this year, right?

A Yes.

0 Okay. And you noted at that time that Mr. Rodrigue:z

was being seen by you once a month or so?
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Yes,
On a maintenance basis?
Yes.
Q Now, when you initially saw this patient you made a
diagnosié that he had certain issues, correct?
Yes.

And you've suggested that you coculd treat those

Yes.
And you suggested a certain number of treatments for
those issues?

A Yes.

Q And the number that you predicted that -- or that
you projected, and I don't want to put you into a predicament
here, but the number that ycu suggested that you thought would
be appropriate to resolve those conditions actually did not
resolve those conditions; isn't that true?

A Correct.

Q So the patient had to continue to treat?

A Yes.

Q Okay. And now the condition that the patient had so
far as you understand from Dr. Shannon was that he had a torn
meniscus; isn't that correct?

A Yes.

And you're aware that she treated that, she repaired

AVTranz

E-Reporting and E-Transcription
Phoenix {602) 263-0885 « Tucson (520) 403-8024
Denver (303) 634-2295%

15 App. 2972




that, she cleaned up his knee?
Yes,
Now, I take it you know Dr. Shannon?
Yes.
And you know she's an excellent orthopedist?
Yes.
And she does good work?
Yes.
Q And you're aware that after the MRI that she
conducted, the arthrogram on his knee?
A Yes.

That Mr. Rodriguez didn't go back to her?

Do you know why?

Q
A
Q
A

No.

Q Now the Beck Anxiety Inventery is what, 21
guestions?

A Yes.

Q And the depression inventory is how many?

A The Beck Depression Inventory?

Q Yes.

A Twenty-one.

Q Okay. And now you said that the MMPI-2 isn't used
as much as it used to be?

A I don't use it as much.
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Ckay.

Because of what I told the Judge.
Okay. What is VRIN?

Verbal response indicators.

Q Ckay. And now the VRIN scale that you got when you
gave him the MMP told you what?

A That it was high. In some instances it would say
that the proteccol may -- eilther interpret it with caution or
you don't interpret it, but the test -- even though you have
VRIN, the variable response indicators are trend the true
response indicators, even though they're at a higher level you
can still use some of the data on the test to give a
generalized description for what I needed for in a c¢linical
setting,

Q Okay. That told you it was reliable, correct?

: Yeah, it's on the high end of it, but still ves.

Q Okay. That told you essentially that the way that
the -- Mr. Rodriguez portrayed himself on the exam was the way
he wanted to portray himself?

A In how he responded, yes.

Q Correct. Okay.

And if the VRIN wasn't within that range it wouldn't
tell that?

A Yes.

Q Qkay. Now, you said that if you were doing a
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forensic analysis, that it would have been different than

you did in the case of Mr. Rodriguez; isn't that correct?

A

Q

Yes.

Qkay. Now, you actually were being called upon

do an analysis, weren't you? Wasn't that why the patient

sent to you to begin with?

A

Q

Clinical analysis,

Okay.

Clinical.

And that's different from a forensic analysis?
Yes.

Okay. Now, the difference -- you do forensic

analyses from sometime --

A

Q
A
Q
A
Q

Yes.

-- from time to time?

Yeah.

And you do forensic analyses for defendants?
Yes.

In fact, it's probably the defendants who are asking

for forensic analysis than plaintiffs?

A

Q
A

Q

Yes.
Because plaintiffs are treaters?
Yes.

When you're dealing with the plaintiff, you're --

plaintiff's patient, you're dealing as a treater and when
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you're dealing with the defendant, you're not the treater, but
you're doing a forensic analysis?

a Yes.

Q And you said when you do a forensic analysis of a
patient, that it's much more thorough in terms of your
analysis than what you would do for a patient that was being
treated?

A Yes, because I would ask for medical records, I
would ask for school records, I would ask for employment
records, all the standard things that I'm sure the Judge and
all of us aware of.

Q Right. Because your idea is that when a patient
comes to you, you want them to trust you, correct?

A Well, you want to develop rapport —--

0 Right.

A -- and even as a forensic examiner you still have to
give informed consent because it's almost like a Miranda
warning, because you're telling the client, I'm working for
the adverse lawyer, so whatever you say can and will be used
against you.

Q Rignht.

A So it's difficult in a forensic capacity to develop
a rapport because you're not the treater, you are working for
the lawyer and the insurance company that hired me, for

example.
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It isn't always an insurance company?
Well, whatever it is, yeah.

You just kind of through that in there?
Yeah.

Q Okay. And now when the -- when you're actually
treating the patient, you want to develop a relationship with
that patient?

A Yes.

Q And so there is a tendency for you to want to accept
everything the patient tells you as being valid?

A Not everything. Again, we're scientist --

0 Most things.

A -- we're scientists and we're being -- we're making
behavioral cobservations.

Q Okay.

A So I don't accept everything that a patient tells
me. I'm examining, you know, the patient, just like I would
examine everybody that I meet. Looking at facial expressions,
looking at tone of voice, looking at inflection, you know,
does the patient -- you know, are they manifesting excessive
pain behavior that's not -- that doesn't correlate, let's say
with the mechanism of injury or whatever.

Q QOkay.

A Or they're always talking about their case. I mean,

that's a real giveaway in a lot of personal injury cases,

AVTranz

E-Reporting and E-Transcription
Phoenix (602) 263-0885 » Tucson {520} 403-8024
Denver (303) 634-2295

15 App. 2977




84

where they're always talking about their case and settiement
and so forth. 8o that tells you something.

Q Did Mister --

A What we're observing.

Q Did Mr. Rodriguez ever tell you that he was in pain
on a scale of eight or nine or ten out of ten and you looked
at him and you didn't see any indication that he was in pain?

A Well, again Dr. Gamazzo saw him most of the time.
When I saw him in the office, when he's getting treatment, I
did observe him to limp. He would come in with a cane and I
would -- he and I would exchange pleasantries because he's a
very affable and pleasant man. He has a nice personality.
And so0 I -~ you could see -- I could see in his face and body
language and movement as he would walk down the hall going
into biofeedback or out of biofeedback, or Dr. Gamazzo's
office is close to mine, and then sometimes I'd be coming out
with a patient, I'd run into him and we'd exchange
pleasantries or talk and ask him. And there were times, yes,
that I saw he was in a lot of pain. You know, you could see
it in his face, you could see it, you know, in his body
language.

o Yeah.

A Other times he would come in and he was having a
good day, sc -- and that's what happens with chronic pain

patients. You have good days and bad days.
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Q My question, sir, was did he -- did you ever
experience a time when he told you that he was having pain at
a level of eight, nine or ten and it did not appear to you
that he lcoked like he was in pain or did you simply not see
him often enough to do that?

A Well, I tried to answer with what I said, but I
would never have in the hallway or in my observatiocons say to
him oh, Enrique, is that -- are you having an eight or nine or
ten day today? I wouldn't do that. So to answer your
question, ne I can't answer it that way.

Q Ckay.

A Sorry.

Q@  So the answer to the question is you don't have
enough data to be able to answer that?

A Yes.

Q OCkay. And that's because you didn't see him on a
regular basis, it was your partner?

A ’Yes.

Q Okay. Now i1f you were doing a forensic assessment,
you would want to go back and lcok at all of the records of
his efforts and his medical condition prior to the accident;
is that correct?

A Yes, that's one of the things we do.

Q And you said you'd like to lock at the information

about the accident itself?
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1 A Yes.
2 Q Okay. 2And I take it if you found in the records
3 that there were a number of medical entries from a number of
4 doctors that said he had been complaining about pain in his
5 neck from the day of the accident, you'd want to be able to go
6 back and take a look at that?
7 a Yes, because he did say to us, didn't he, that he
8 had hit his head against somebody and had -- was -- felt a
9 little confused or dazed. So at least in his report to me,

10 there would be something in that self-report that would be

11 something to investigate.

12 Q Right. So you'd want to -- if he told you that he
13 hit his head or he told you that his neck snapped back, you'd
14 want to go back and see if that's actually what he told the
15 people at the time of the accident?

16 A Sure.

17 Q You'd want to go see if that's what he told the

18 ambulance attendant?

19 A Well, I don't put great faith in what people tell
20 ambulance attendants because people oftentimes are in shock
21 and I know what occurs about Glasgow Coma Scales are not
22 accurate, there's been studies done with that. I'm more
23 concerned about, as a forensic examiner, what was said when
24 symptoms were first reported and so forth,
25 Q Okay. So --
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A Because there can be a delay in the report of
symptoms. That's fair.

Q S0 -- and that delay might be how long, a couple
days?

A Ch, it could be a couple of weeks.

MR. BAKER: Your Honor, this is again asked and answered.

THE COURT: Sustained.

BY MR. WARD:

Q And you'd want toc look and see whether he complained
about dizziness at the time of the accident or shortly
thereafter?

A Sure.

And you'd want to see what he told his doctor?
Yes.

When the doctor examined him?

Yes.

¢ ' And you'd want to see what the doctor found at the
time of the examination?

A Yes.

Q And you're aware that Dr. Shannon said that
sometimes, she gave an example of a racecar driver, that
sometimes people can have a drastic accident and only complain
about their wrist. You're aware of that?

A Yes.

Q But you're aware that she also said that as soon as
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she did the examination of the rest of this person, that they
found all of the other conditions? You're aware of that as
well?

A And so you would expect that a doctor doing a
thorough examination of this patient on the night of the
injury would be able to elicit all of those parts of his body
to which he sustained injury?

MR. BAKER: Objection; it's outside the scope of what
he's been identified for.

THE COURT: It is. Sustained.

BY MR. WARD:

Q Well, do you never lock at medical reports?

A I look at medical reports, but as a treater vou
rarely get medical reports.

Q Ckay. Well, is it outside your scope of expertise
te look at what a patient told a doctor and what a doctor said
in an examination?

A No, I just don't make any opinions about what has
been said.

Q Right.

A It's a reporting function. I'm not licensed to give
an opinion abkout what's said or not said.

Q Right. And I'm not asking you to give an opinion
about that, but you would lock at it and you'd be interested

in knowing what the patient told the doctor and what the
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doctor said? You'd be interested in knowing that?
MR. BAKER: Objection; asked and answered.
THE COURT: It is. Sustained.

BY MR. WARD:

Q Now you said in your deposition, I believe, that the
standard of practice is to find out how the person is
functioning in the world, what's happened with them that could
be pre-existing and what could be exacerbated or changed as a
result of the accident injury, correct?

A If that's what I said, that's what I said.

Q Okay. And so you'd want to know what happened to
them at the time of the injury? |

MR. BAKER: Objection; asked and answered.

THE COURT: Sustained.

BY MR. WARD:

Q And in a forensic assessment, you'd want to get
school records?

A Yes.

MR. BAKER: Objection; asked and answered.

THE COURT: Sustained.

BY MR. WARD:

Q Now in deing your analysis, you have to rely on the
truthfulness and the accuracy of the statements to you, as
well as the responses to the tests and all the other things:;

isn't that true?
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MR. BAKER: Objection; asked and answered.
THE CQURT: Sustained.
BY MR. WARD:
Q And you have to rely on the treating physician?
MR. BAKER: Objecticn; asked and answered.
THE COURT: Sustained.
BY MR. WARD:
Q Did you make any attempt to look at the mechanics of
the accident?
MR. BAKER: Objection; outside the scope of what he's
been identified for.
THE COURT: It is. Sustained.
BY MR. WARD:
Is that not something that you normally do?
What's that, Mr. Ward?
Look at the mechanics of the accident?
Mr. Ward, I'm the referral from a physician. I'm
doing an assessment and I'm doing treatment. I'm not a
biomechanics expert, sc I can give no opinion relative to the
mechanism of injury. I have to rely upon the referring
physician and other physicians that have evaluated and treated
the patient relative to those issues.
Q Okay.
i There have been times when I've been retained by

Defense Counsel where I have read biomechanic reports and
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where I've seen pictures of vehicles that have been invelved
in accidents, for example, or other such things, but I don't
have the capacity in a clinical role to really get all that
information. It rarely is available, because in a -- as you
know, Mr. Ward, in a clinical situation, it's not a trier of
fact, there's not a judge, there's not a jury, there's not
anything, It's we are attempting tec diagnose what's wrong
with the person and provide the treatment. Simple as that.

Q What was the purpose of your report of December
20097

MR. BAKER: Objection; asked and answered.

MR. WARD: Your Honor, I appreciate the fact that he's
making all these objections, but I haven't asked him any
questions about this --

THE COURT: Ask you to rephrase for purposes of
clarification. Your gquestion was pretty wvague.

BY MR. WARD:

Q What was the purpose of your report of December 19,

A The spinal cord stimulator surgery was pending.

Q And is that -- was it -- in September of 2005 you
said that the patient had a pain discrder?

A Yes.

Q Now, this was at a time when he was -- hadn't yet

had his first surgery; isn't that true?
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A I don't know. Yeah, he hadn't had the surgery from
Dr. Shannon.

Q Ckay. And you diagnosed at that time, before his
first surgery, that he had a pain discrder due to his medical
condition; is that right?

A Yes.

e} And a mood disorder due to his medical condition
with mixed features of anxiety and depression?

A Yes.

Q Okay. 2And the patient had a torn meniscus; isn't
that true?

. That's what I understand.

Q Okay. Are you aware that Mr. Rodriguez had a
history of panic attacks?

A I don't think at the time we knew that.

0 Okay. You didn't make a diagnosis of complex
regional paln syndrome, did you?

A No.

Q Now, Page -- you have a psychological treatment
session summary from January 17, '07; is that correct?

A I don't know, Mr. Ward. Let me find it.

MR. BBABKER: I'm sorry, I missed that.

MR. WARD: January 17, '07.

MR. BAKER: Do you have a Bates number?

MR. WARD: 1I'm sorry, I don't have a Bates number because
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I'm looking at his Exhibit Number 9 from his deposition. If
you want to find it there.

THE WITNESS: Mr. Ward, say it again, what date?
BY MR. WARD:

Q January 17, '07.

A Okay. I have that, yes.

MR. BAKER: Can I ask the witness to identify 1it, Your

Yes.

MR. : Oh, I got it.

THE : I think it would be helpful for the record
anyway.

MR. BAKER: It's Bates Stamp Number 72, Your Honor. I
believe, is that a handwritten report?

THE WITNESS: Yes, Dr. Gamazzo's handwritten note on the
psychological treatment session summary.
BY MR. WARD:

0 Okay. So that's not your handwriting?

a No, it's not.

Q Okay. On Page 24, this is OQOctober 25,
tell me, Doctor, 1s that your handwriting?

A No, Dr. Gamazzo.

MR. BAKER: And that's 77, Your Honcor.
BY MR. WARD:

Q Okay. And September 1, '057?
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A I don't have September 1, '05. Oh, hold on, I'm
locking at the wrong year. Sorry.

MR. BAKER: 1Is that September 1 or September 10, Casey?

MR. WARD: I've got September 1 -- yeah, September 1,
This is -- this was something that was filled out by
Mr. Rodriguez and it's in his writing.

THE WITNE3S: Mr. Ward, can I see it? I have no idea
what you're talking about.

MR. WARD: Sure. May I approach the witness, Your Honor?

THE COURT: Sure. Why not?

THE WITNESS: Okay. That's the back of a questionnaire.
Let me see if I can find that questionnaire.

[Counsel Confer]

THE WITNESS: Mr. Ward, you don't know what guestionnaire
that came from, d¢ you? It would be down at the bottom?
BY MR, WARD:

Q I apologize, I don't.

A Okay. I found it. It's part of the mental status
and personality factors gquestionnaire, Judge. I found it.

Q Okay.

Okay.

Now that's from September 1, '05; is that correct?

A
Q
A Yes.
Q

And that says that Mr. Redriguez writes down that he

is -- that his knee is in constant pain and that his neck and
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back are in constant pain; is that correct?

A Yes,

Q And do you know if he'd ever made that complaint
before?

A I don't know, Mr. Ward.

Q Okay. And --

MR. WARD: I don't have any further questions. Thank

Doctor,

THE WITNESS: Thank you, Mr. Ward.

MR. BAKER: I can get him done if we don't take a break.

THE CQURT: Press on, Mr. Baker.

MR, BAKER: Thank you.

REDIRECT EXAMINATION
BY MR. BAKER:

Q Is Lees-Haley test in any way an appropriate test to
give Enrique Rodriguez?

A Well, it's not a test that you give. 1It's a test
that is actually used on the MMPI. There's certain questions
on the MMPI that Lees-Haley put together, but there's a body
of literature that would indicate that it's inappropriate for
people in chronic pain. In fact, there was --

Q Explain to the Judge norming really quick and why
Lees-Haley is not --

A Well, what he did is he got a sample of pecple that

were allegedly, you know, fakers, malingerers, or thought to
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be because the research on malingerers is not good and when
you ask somecone to be a fake malingerer to try to answer that,
even that may not be actually true, you know, how a malingerer
would really be. So this -- and the idea is, with the scale,
does it really measure scomatic malingering -- physical
malingering and does it matter -- does it measure what we call
feigned emotion distress. And --

Q I'm sorry, he sneezed, what kind of emotional
distress? Somebody sneezed.

A Feigned. You know, faking. So are they faking --

Q F-E-I-G-N?

A Yeah, if they're faking emotional distress. And
there's been some articles that have been published by
credible researchers, in fact Jim Butcher was one of the co-
authors of the MMPI, he deoesn't like the Lees-Haley scale, and
so they did literally an evaluation of thousands and thousands
of patients, you know, from the Veterans Administration, from
correctional facilities, you know, chronic pain program,
general medical condition, a number of them. And their
research -- their findings were that it's more likely to
measure general maladjustment in physical complaints rather
than malingering.

And there's -~ also there's a lawyer, Dorothy Simms,
that did a -- in a magazine I think that goes to the legal

professionals, she indicated in her article talking about all
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the positives, especially somebody with in -- a leot of chronic
pain, you're going to have a lot of false positives. So if
you have headaches or you have backaches and if you have a lot
of different physical problems, that's what it's going to
measure. So it doesn't accurately measure a malingerer or a
symptom magnifier in somebody that has a medical condition.

The Lees-Haley test, in my opinicn, is appropriate
if I have a patient that dcesn't have a pain generator. Now
they get a score -- cutoff score 21, 22, whatever it may be,
but it's just wrong to use this. And plus, it's a prejudicial
test. It unfairly characterizes woman as malingerers. There
are more woman that are --

Q I was going to mention that.

A ~-- false positives with this particular test. BAnd
there's been a real problem in the Veteran's Administration,
there's been some articles written about how our wounded
warriors have come back with multi-level disabilities because
they've been shot up, you know, and so forth, they meet the
faking malingering criteria on this test. And sometimes the
VA -- of course they're addressing that, they've been denied
treatment because of Lees-Haley's test. And that's wrong.
That's bad social peolicy.

So this is not a forum, Your Honor, for me to get on
my soapbox and talk abocut, you know, my opinion about the

Lees-Haley test and I've had personal conversation with Yossef
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Ben-Porath, who is one of the lead authors of the new
MMPI-2RF, the revised form and -- in fact, I see him at
conferences and he goes the other way. He says, "Mortillaro,
what are you doing? You're going to start talking about the
unacceptability of the Lees-Haley test again with me?" I said
"Yeah, Yossef, it's wrong."

Have a very high cutoff score for it if you're going
to use it, but also make the caveat there that if you have
orthopedic, neurological injuries, whatever, that it may not
be appropriate for that. It's appropriate for somebody that
doesn't have a physical problem, in my opinion, but if you
have a physical problem it could falsely classify you and I
think that's said and done. I don't know what more I can say
about it.

Q Is it surprising to you Enrique Rodriguez would have
false test positives when he's given a test that's not normed
for a client pain population?

A No, it's not surprising to me at all because many of
my chronic pain patients meet or exceed the cutoff score on
that particular scale., It's not a test, it's a scale.

Q That's what I meant to say.

A It's basically a scale and I think Pearson has done
a disservice by putting it in the batteries and I've -- have,
you know, expressed my disapproval of that along with other

people, but hey they're in the business to make money and do
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what they go to do, that's fine. I just don't think --

Q And you wouldn't apply that test to him if you were
trying to responsibly quantify his psychological issues?

A Yeah, I don't think that that scale is appropriate.
I think it's a poor predictor and I think that what the
research shows is that instead of malingering, I think -- I
mean, you don't use 1t in disability evaluations and I think
it measures your general maladjustment and somatic
precccupation, so that's what I've -- that's what he has. He
has some emotional maladjustment and somatic preoccupation.
That's what it measures.

Q Brought about --

A Is it measuring him malingering? No, I don't think

Brought about by his physical injury?

A Yeah, exactly.

Q Now Casey spoke -- excuse me, Mr. Ward spoke to you
a little bit about Dr. Shannon did a surgery and Enrique's
pain didn't go away; seems to be a theme. Do you remember
that?

A Uh-huh. I sure do.

Q And did Casey share with you that after
Dr. Shannon's surgery, about six months later, he was
diagnosed with a torn meniscus recurrent synovitis, a loose

body in his joint --
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Right.

-- and chondromalacia?

Right.

Does that refresh your recollection?
Yes.

Q Is it consistent with malingering that his pain
didn't go away when he had chondromalacia, a loose body, a
torn meniscus and a synovium -- synovitis, that his doctor
directly related to this accident? BAnd in fact his defense
expert related to this accident?

A No, not at all. I mean, it shows that there is
consistency. That in point of fact, he was not malingering
and that Dr. Shannon didn't identify what the problem was and
so -- but another doctor did. &and so there was something
physical causing it. 1It's not to say Dr. Shannon's a bad
surgeon --

o Nc, that happens.

A -- stuff like that happens.

Q And I think we said it at the same time, Does that
just happen?

A Pardon me?

Q That just happens?

A Yes, it just happen -- stuff like that happens.

0 Okay. I'm going to tell you about some of the

things we've discussed as forensic analysis that we've heard
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on the stand. And you've been qualified as an expert in this
case pursuant to N.R.S. 50.285 and this is what we've heard.
That the first accident -- that the first knee surgery was
caused by the accident. We've heard Dr. Shannon and

Dr. Becker, they're orthopedist, say the second knee surgery
was caused by the accident, okay. You can take that into
consideration?

A Okay.

Q | That peostural changes and the use of assistive
devices, funny you should mention it, created a carpal tunnel
syndrome, okay.

A Okay.

Q That those postural changes and weight gain and use
of the assistive devices caused postural changes which led to
his lumbar precblems, ckay?

A That's been put in the record.

Q Oh yeah, Doctor -- every doctor in this case,
including Dr. Shannon, has testified to that, except for
Dr, Becker, ockay?

A Okay.

Q That he has lumbar disc pathology, which Dr. Kidwell
testified was discogenic and nonradicular in nature, all
right? He had a spinal cord stimulator implanted after a
failed lumbar sympathetic block after twe efficacious lumbar

sympathetic blocks.
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Ckay.

¢ That that spinal cord stimulator worked and it gave
him 100 percent reduction of pain in his knee. We've heard
testimony that he can't get the permanent pain stimulator
because of financial reasons and you understand that; is that
true?

A Yes.

Q And so is this an individual that five or six
doctors —-- more than that from different states all testified
these injuries are directly and causally related to the
accident, okay?

A Yes.

Q Is that presentation consistent with a malingerer or
someone suffering from a pain and mood discrder and chronic
pain as related to the subject accident?

A Exactly. That's exactly what it is. There's not
malingering, so that makes exactly what I've been talking
about. It shines a spotlight on it.

Q And is that your opinion to a reasconable degree of
professicnal probability?

A Yes.

Q Casey spoke with you about something that really got
my attention, that some people evidence this type of behavior,
this not gettfing well, this feigning as a means to get

attention; is that right?
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did a social psycho history of him; is that

A Yes.

Q And did you understand that he came from a big,
happy family?
Yes.
With nine children and parents who are still alive?
Yes.,
Who had picnics together and shared time together?
Yes.
And that he fostered children in his house?

Yes.

A
Q
A
Q
A
Q
A
Q

And had a loving relationship with a beautiful woman
named Maria?

Yes.

And they enjoyed each other?

Yes.

Q I'll tell you the testimony was that they used to
fily to Chicago for pizza just to celebrate, because they were
enjoying each other so much. And his friend, Nick, testified
from the stand that they did athletics together, they played
miniature golf together, basketball -- Nick wasn't so good at
basketball, but is this the type of person with a social

psyche history, according to your understanding as a
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neuropsychologist, that has attention-seeking behavior?

A No, it's not.

Q And is that your opinion to a reascnable degree of
probability?

Yes.

He has talked about the fact in all his records that
is that right?

Yes.

Is this a sad situation?

A Absolutely sad.

MR. BAKER: Thank you, Your Honor. No further questions.

THE COURT: Any follow up, Mr. Ward?

MR. WARD: Yes, Your Honor.

RECROSS-EXAMINATION
BY MR. WARD:

Q Docteor, is it true that you don't know what
information the other doctors based their opinions on when
they said that their treatment was caused by the accident?

A No, I don't. I wasn't there when they made the
opinion. I don't know what they reviewed.

Q Right. And you don't know what they were told;
isn't that right?

A Correct.

Q And to be able to relate something to the accident,

you'd have to have accurate information about what happened in
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the accident?

MR. BAKER: Objection; asked and answered.

THE COURT: Sustained.

MR. WARD: Your Honor, this is an area that he just did
on redirect.

THE COURT: Sustain the objection.

BY MR. WARD:

Q Is it your testimony that he had a constellation of
injuries at the time of this accident?

MR. BAKER: Objection; asked and answered also, Your
Honor.

THE COURT: Sustained.

BY MR. WARD:

Q Is it your testimony that at the time he was seen by
you in August -- August 31 of 2005 that he had had a long
duration of the pain in his neck?

MR. BAKER: Objection; asked and answered too, Your
Honor.

THE COURT: Sustained.

BY MR. WARD:

Q The Lees-Haley Scale that you don't like -- is that
a fair characterization?

A I say I don't like 1f it's used inapp?opriately. As
I told the Judge, I think there's an appropriate use for it,

but I think that it's misused -- misapplied.
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Q Is that to say you would never use it?

o I have used it, but I'm telling you, when it's --
there's appropriate uses for everything.

Q Okay. And when you use it, the purpose of it is to
show the potential for symptom exaggeration; is that correct?

A Well, I think as I explained to the Judge, we're
looking -- I'm looking more toward, is there a preoccupation
toward somatic issues -- you know, physical issues and is
there a precccupation towards some emotionality connected with
that. I think that is a good measure, especially when you
look at Butcher's study, you know, in which he studied
thousands of different individuals, which is many more than
Lees-Haley's data ever showed. BAnd I think it's badly used to
classify a malingerer.

I think that's wrong, but the other aspect of it,
yes I'm willing to go along with that. In my discussions with
Dr. Ben-Porath, I think we both have an agreement relative to
that issue. I just don't like it to be used to classify
malingering and symptom amplification or magnification. I
think that's a wrong use of that scale.

Q Lees-Haley is not the only who worked on this, is

No, there's other people that he worked with --
Yeah.

-- and other folk that like it, but that's the --
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that's why you have peer review journals and they -- that's
why you have arguments at conventions. People will line up
and -- especially when lLees-Haley speaks. He's not speaking
as much anymore.

Q And there have been countless peer reviewed articles
on this topic?

A I don't know if there's countless, but there have
been. And also tco, I think what's unfortunate is that Lees-
Haley, in the literature, it's been spoken about that he
doesn't really -- he testifies more for the defense rather
than .the plaintiffs, so there's response bias that's been --
that he's been accused of. So there's a lot of issues and
Dorothy Simms and her group have brought that to light, but
that --

But it

But it was adopted by Pearson?

Q
A -~ you know, it is what it is.
Q
A

Yeah.
MR. BAKER: Asked and answered, Your Honor.
THE WITNESS: And like I said, I'm not going to -- I've
answered that before, vyes.
BY MR. WARD:
Q Cfficially for use in the MMPI?
A Yes,

MR. BAKER: Objection; asked and answered, Ycur Honor.
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THE COURT: Sustained.
BY MR. WARD:

Q And your -- the test that you prefer is what, the
Brief Battery for Health Improvement?

A Yeah, I've already answered that and I gave the
reasons why I like to use those other tests, yes.

Q Ckay.

MR. WARD: I have no further questions.

MR. BAKER: No questions, Your Honor.

COURT: With the thanks of the Court --
WITNESS: Do you have any gquestions for me?
COURT: No, I don't have any, Dr. Mortillaro.
WITNESS: Okay. Thank you.

COURT: Thank ycu so much for your time.
WITNESS: Thanks, Judge. Thank you.

COURT: Are there any other witnesses?

MR. BAKER: There are no other witnesses, Your Honor, but
however I'd like to look over our notes and things before I
rest.

THE CCURT: Okay. Mr. Ward, do you have any other
witnesses?

MR. WARD: Depends on whether they rest.

THE COURT: What does that mean, you may have a witness?

MR. WARD: I don't think I have anymore witnesses.

MR. BAKER: I am not going to call any --

AVTranz

E-Reporting and E-Transcription
Phoenix (502) 263-0885 « Tucson {520) 403-8024
Denver (303) 634-2295

15 App. 3002




109

WARD: But if he's not willing to say that he doesn't
more witnesses, then I'm not willing to say I don't
more witnesses.

MR. BAKER: I am willing to say I have no more witnesses.

MR. WARD: I thought that was the question that was
asked --

MR. BAKER: No, no, I just want to make sure everything's
in and --

THE COURT: Sure.

MR. BAKER: -- just take some time and make sure I didn't
screw something up. I -- excuse me, Your Honor, make sure
that I didn't omit scmething.

THE COURT: Okay. That's what I thought you meant,

Mr. Baker. What about you, Mr. Ward, any other witnesses?

MR. WARD: Yes, if he's not calling any more witnesses,
I'm not calling any more witnesses, Your Honor.

THE CQURT: That settles that. All right. Can we ask
you to return tomorrow at 1:00 for --

MR. BAKER: Yes, Your Honor.

MR. WARD: Yes, Your Honor,

COURT: -- for closing arguments?

MR. WARD: Yes, Your Honor.

MR. BAKER: Yes, Your Honor. Thank you, Your Honor.

THE COURT: ©Okay. Thanks.

[Proceedings Ceoncluded at 4:48 p.m.]
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ATTEST: I do hereby certify that I have truly and correctly
transcribed the audio/videc recording in the above-entitled
case to the best of my ability.

(huitTridglie

AN;&&NETTE M. FRANKS, Transcriber
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TUESDAY - NOVEMBER 9, 2010 — 1:09 P.M.

[Designation of record begins at 1:09 p.m.]

THE COURT: Who is the next witness?

MR. WARD: The next witness if Thomas Cargill, Your
Honor.

THE COURT: Mr. Cargill, will you please come forward to
the witness box?

Please remain standing and raise your right hand to
be sworn by the Clerk,
DR. THOMAS F. CARGILL, DEFENDANT'S WITNESS, SWORN

THE CLERK: Please be seated stating your full name,
spelling your last name for the record.

THE WITNESS: Thomas F. Cargill, C-A-R-G-I-L-L,

MR. WARD: Okay, okay. Your Honor, we're going to offer,
before Mr. Cargill starts testifying, Exhibit 53, 54, and 55
into evidence. That's the tax returns for 1999, for 2001, and
for 2004.

THE COURT: What about that? Any objection, Mr. Baker?

MR. BAKER: I've already stipulated?

THE COURT: 53, 54, and did you say 55, Mr. Ward?

MR. WARD: I believe I did. Yeah, 53, 54, and 55, Your
Honor.

THE COURT: They're admitted

[Defendant's Exhibits 53, 54 and 55 Received]

MR. BAKER: Those are just the tax records?
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MR. WARD: Yeah.
DIRECT EXAMINATION
BY MR. WARD:

Now, Dr. Cargill, tell us what you do.

And your educaticnal background, sir, 1is what?

Q
A I'm an economist.
Q
A

I have an associlate arts degree in -- from City

College of San Francisco with an emphasis in business,
bachelor of science in economics from the University of San
Francisco, and a master's in economics and a Ph.D. in
economics from the University of California at Davis.

Q Okay. And I have the CV, the resume of Dr. Cargill.
I left cone on your desk and I left one on the Clerk's desk.

THE COURT: Are you asking it be marked or not?

MR. WARD: Yes, Your Honor, and we would mark it -- we're
up to --

THE COURT: Is it next in order?

MR. WARD: ©h, can we add it to 677 There's part of --

of it is in 67, if we could add this to 67, but I didn't

separate one. 1Is that okay?

THE CQURT: Very well.

THE CLERK: 67 is not admitted.

THE CCURT: 67 hasn't been moved into admission.

MR. WARD: Correct.

THE COURT: Okay.
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MR. WARD: I will -- I'll lay the foundation for this
before moving the whole thing or asking to move the whole
thing in, Your Honor.

THE CCURT: Very well. Please proceed.

BY MR. WARD:

Q Now, Doctor, you have a number of areas of academic
recognition which would include awards from Nevada.

A Yes, that's correct.

And some from the Ford Foundation?
Yes.

And --

That goes back a long time ago.

Q And your areas of research include financial markets
and financial and monetary systems?

A That's my primary area of study --

Q Okay, and you were --

A -- for the last four decades.

Q You were a professor -~ you are a professor of
economics at the University of Nevada at Reno?

A That's correct. I joined UNR in 1973.

Okay. 8o you've been there a long time?

And what do you teach there?

Q
A A long time.
Q
A

Well, I teach mainly monetary and financial courses,

undergraduate, graduate level. I also teach history of
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economic thought. And in the past I've taught econometrics
and micrececonomics, a wide range of things. But the main
focus of my teaching and research is finance and monetary
issues.

Q Ckay. And you have been hired as an expert in this

Yes, I was by your law firm.
And you've been hired as an expert before?
Yes.
Q And you'wve done evaluation of business losses and
wage losses before?
A Yes, I've been doing this kind of stuff I think
since 1976.
Q And you've been gqualified as an expert in courts in
Nevada?
A Yes, I have.
0 And in other jurisdictions?
A Yes, but most of my work is in Nevada.
Q Okay. Your Honor, T would offer Dr. Cargill as an
expert in this area,
MR. BAKER: In which area?
THE COURT: Mr. Baker?
MR. BAKER: Your Honor, is he being offered as an expert
in vocational rehabilitation or for educational forensics or

labor market reentry?
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THE COURT: I thought economics, but --

MR. WARD: He's being offered as an economist in
evaluation of this gentleman's wage earning history and
losses.

THE CCURT: Any objection?

MR. BAKER: That's kind of punctuated. Only if he's
going to offer any testimony about likelihood of returning to
the job market or vocationally related issues.

THE COURT: Mr. Ward?

MR. WARD: He's not going teo testify as to that area.

COURT: Very well. The motion is granted.

MR. BAKER: HNo objection, Your Honor.

THE COQURT: Noted for the record, Mr. Baker.

MR. BAKER: Thank you.

BY MR. WARD:

Q Now, Dr. Cargill, you were doing -- with this case,
you were looking at an evaluation of an income loss, is that
correct?

A That's right. I was asked to review the economic
loss reports that were offered by Mr. Dinneen and they
consisted of an estimate of a life care plan and an estimate
of loss compensation.

Q Ckay. And you were not hired to offer opinions
about whether this gentleman will oxr will not go back to work?

A Neo, no, that's outside of my expertise.
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Q Okay. You're there to calculate, to offer
information to be able to calculate a wage loss, and you do
that by figuring out what his income was?

A Yeah, that's part of the process cne has -- if an
event has occurred that leads to somebody earning less income
than they normally would have, and one of the first things you
have to do is to establish what the pre-earned injury earning
base was.

Q Okay. So, in effect what you're doing is you're
using your expertise to calculate what he would have earned
had he continued to work during the period of time after the
accident? Continued to work at the same thing he was doing
before?

A That's correct.

Q Ckay.

A You need that pre-earnings base and then you need to
understand the market and sc forth into the future of how that
would have materialized, that sort of thing.

Q Qkay. But before you can project into the future,
you have toc be able to analyze the past, is that correct?

A That's the first thing that one has to de. You have
to establish that pre-earning capacity.

Q Okay.

A Or, excuse me, pre-accident earning capacity.

Okay. Now, this kind of evaluation that you're
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doing right now is something that you've done before?

A Many times.

Q Now, most of the time when you're doing a wage loss,
most of the -- excuse me. Most of the time when you're doing
a wage loss, you're dealing with an employee, is that correct?

.\ I would say the majority of times it's a person
that's employed by somebody.

Q Ckay.

A That's the majority of times.

Q Okay. So, now when let's say I were to come to you
and say to you, "I want you to calculate my wage loss." And
so you would ask me for information, is that correct?

A That is correct.

Q .And if I were an employee and I just came in and I
said, "I make 25 cents an hour," you would want more
information than that, wouldn't you?

A Yes.

Q Okay. And if I were an employee, what kind of
information would you want?

A Well, at a minimum, you'd want to see tax returns.

I would also like to see the social security statement of
earnings. And if it were somebody who's working for somebody,
I'd like to see the employment file. And I would like a
complete resume of education, places where you worked.

The problem with the tax returns is you can usually
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only get them for a few years. Most people don't carry around
the last 20 years of tax returns. Scocial security statement,
that's easier to get because we get that each year in the
mail.

And so at a minimum I'd want the tax returns, social
security statement, and W2's sometimes. I want to see those.
Without the social security statement, you want to also see
W2's,

Q Okay. Now, if I were employed by somecne, 1f I were
employed by, for example, I were employed by the State of
Nevada, one of the things I could bring to you would be a W2
and that would demonstrate what my earnings are, at least what
my earnings are right now.

A Sure, a W2 would be a reasonable --

Q Okay. That would be a reliable kind of thing?

A Yes, it would be.

Q Would that be more reliable than me just writing
down on a piece of paper, "This is what my earnings are," and
giving them to you?

A Yes, much more reliable.

Q OCkay. And why is that?

A Well, because whenever you self-report, there's
always two problems. One, you're making a mistake, but it --
and the mistake could be intenticnal or unintentional. And

so, well, that's the main problem. You want to see
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documentation.

Q Ckay. And if you're looking at history employment,
one of the things you want to know is how long have I been
doing this?

Absolutely, sure.
Okay.
You want as long a history as possible.

Q Okay. Because is it fair to say that when you're
locking at it that one year may be aberrational?

A Well, it depends. If somebody were working for the
State of Nevada and had not received any promctions, one year
actually would be good enough and as long as you had how long
that person had been working, because you understand the wage
structure for normal employees of the State of Nevada. But in
other cases, no, you really need much more history because one
year is only one year. It may be atypical one way or the
other.

If I were a commodities trader?
Absolutely you would want to see a long history.
Okay.
In any kind of activity like that.
Okay.
Sure.
Q Now, when you undertook this task, what kind of

information did you expect that you would get? Having done
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these kind of evaluations in Nevada and being somewhat
familiar with the legal system in Nevada, what kind of
informaticon did you expect that you would get?

A Well, since I knew that an economic loss report had
already been provided, I wanted to see that work because I saw
myself as being hired as a rebuttal witness. I wanted to see
the complaint, the answers to interrogatories, relevant
depositicns so I could sort of understand what was going on.

But in terms of the specific lcss estimate that was
being opined, I wanted to see the documentation on which that
loss estimate was based, which goes back to what we were
talking about earlier. I wanted tc see tax returns, social
security, statement of earnings, a job history, something of
that nature.

Q Okay. 8o now the first thing that you were looking
to calculate would have essentially been what was this
person's earnings for the six year period of 1999 through
2004, 1is that correct?

A Well, the six years is sort of defined by the fact
that the tax returns start in 1999. Given that in this
particular activity you've got a person that -- who says he
buys and sells houses, six years is okay, but it would still
be nice to have a longer period, but six years was okay. But
during that period you want to see documentation as to what

kind of earnings this individual was able to generate as a
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self-employed investor in real estate.
Q Qkay. Now did you receive infermation that told you

Rodriguez had said that he had been doing as for

A Well, I mean I read his deposition, yes.

Ckay.

Q
A Yeah.
Q

And what did he -- what information did you gather
about what he was doing?

A Well, that he did not have a real estate license or
was not a broker, but he was a self-employed investor in
residential structures. He would buy them, sort of get them
ready, not do major repairs, but just sort of clean them up,
do some minor things, and then sell them. And that I think in
deposition he said almost immediately after high scheeol that
he started working in this area in Southern California.

Q Okay. And did he say -- did you get information
about how often, how active he was as a trader?

A Well, there's a phrase that he said, something like,
"Over 100 houses that he's bought and sold." Now, I don't
know quite what timeframe he was thinking of when he said
that, but my reading of the deposition as well as
Mr. Dinneen's report who interviewed Mr. Rodriguez was that he
was a very active person in buying and selling real estate.

Q Now, the information that you were provided, what
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did it tell you in terms of your ability to make an analysis?
How did you analyze that information?

A Well, the information was insufficient.

MR. BAKER: Your Honor --

THE WITNESS: First of all —-

MR. BAKER: I'm sorry. I'm going to object to this line
of qguesticning. Dr. Cargill presented a report in this case.
He is a retained expert and pursuant to Section 16.1 he has to
set forth all of the opinions that he's gecing to render in
that report. And nowhere in his report does he comment on the
paucity or scarcity of information and the impact that any of
that would have on calculating wage loss.

THE COURT: Huh, Mr. Ward?

THE WITNESS: Could I say scmething?

THE COQURT: Just a second, sir.

MR, BAKER: Permission to have a cough drop, Your Honor.

COURT: Sure.

MR. BAKER: Thanks.

MR. WARD: There is a reference in Mister -- in
Dr. Cargill's report about the information that is provided
and says that this report is based on available information
and that any change in that information will require further
consideration of the estimates and opinions presented in the
report.

MR. BAKER: I don't know how that relates to my
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objection, Your Homnor.

THE COURT: I don't --

MR. BAKER: Dr. Cargill's report put out two bases that
he was critical of Terry Dinneen. One was that he continued
to project a future income based upon a housing market that
has changed and a burst bubble, and the second was that the
discounting rates that he used were today's discounting rates
instead of some other type of thing.

He never, ever mentions the information that was
relied on, has no criticism of the information relied on, and
in no way reflects that that information makes it -- any way
impacts the ability for Mr. Dinneen to calculate the wage
loss.

THE COURT: Sustain the objection.

BY MR. WARD:

Q Dr. Cargill, when you -- you first heard this report
of August 17, 201C, is that correct?

A Well, I prepared two reports.

Q Ckay.

A The August report and then as a supplemental report
in October.

MR. BAKER: I don't have a supplemental report. Did you
say August report?

THE WITNESS: Yes, August 17, 2010 was my original report

and then I provided a supplemental report on October 5th.
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MR. WARD: We have a supplemental report from October 5,
20107

MR. BAKER: 1I've never seen it.

MR. WARD: Well, it's in our binder which we gave you.
Take a look in your binder. 1It's there.

MR. BAKER: Your Honor, we'wve been using a joint pretrial
binder that I have his expert reports in. I have the
interrogatories in. 1I've never seen an October report. I
don't believe anyone was timely served up on it. If they put
it in their binder and handed to me, it was my understanding
we were using joint exhibits, so I've never seen that report.

Now, if Counsel can show me where it was
supplemented on me pursuant to Section 16.1, I'll apologize to
the Court and read it real quick, but I know I've never seen
it.

THE COURT: Well, that presents a problem.

MR. BAKER: Also, my eXperts never looked at it.

MR. WARD: Your Honor, I believe that this was served on
Counsel for Plaintiff, but we will -- I will see if we can
track that down and I will continue to ask him about his first
report. There doesn't appear to be any dispute about that.

MR. BAKER: Can I have a copy of it in the meantime?

MR. WARD: But this has been in the exhibit binder since
we started this trial and I have reason to believe that it was

delivered to Counsel before the start of this trial.
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THE COURT: Well, if it was, then it's appropriate, but
do you have -- can you provide evidence of that?

MR. WARD: We're looking for that right now, Your Honor.

THE COURT: Okay. So in the meantime you can proceed
with the first report, I believe?

MR. WARD: Sure.

MR. BAKER: And just for the record, I'm not at all
suggesting anyone is trying to slide anything in. I might
have overlooked something, but I don't know.

THE COURT: I understand.

FIRTHER DIRECT EXAMINATION
BY MR. WARD:

Q Now, Dr. Cargill, in your August 17 report, you
provide the information that you were given, is that correct?

A Yes, I did. On page 1 and 2, I indicate all the
sources of information that I considered in writing a repecrt
and the first part of that is the information I received from
your office, including Mr. Dinneen's report and depositions.

Q Okay. And none of the tax reports had been
previously provided, isn't that true?

. That is correct.

Q '~ None of them were in Plaintiff's disclosures, isn't
that true?

A That 1s correct, and I noted that in my report.

Q Right, and you noted that they hadn't been produced,
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but they were obtained from Mr. Dinneen, 1is that correct?

A Well, when I read Mr. Dinneen's report, he said that
he reviewed the tax returns from 1999 to 2004, so from that
statement, I assumed that there were six tax returns that were
available.

In my report, I indicated -- I raised an issue about
simply taking six years and averaging it because cne needs to
see the fluctuations, and I said that I -- I think somewhere
in there I said I reserve the right, you know, to provide
further comments once I see the tax returns and actually see
the year-to-year variation because I --

MR. BAKER: Your Honor, that's exactly what I had
objected to. There was no reference in the report that it was
improper to average it, but I can -- if you can tell me where
you're --

THE WITNESS: On the top of page 4, it said there -- can
I read it?

THE COURT: I think you have to wait until there's a
guestion.

THE WITNESS: Oh, I'm sorry.

MR.' BAKER: Yeah, Your Honor. My objection was that he
should not be allowed to speak to the paucity or the averaging
with respect to the taxation because it is not contained in
his report. Casey referenced the fact that there may be other

technical issues with regard to his report once the writer has
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reviewed same earnings documentation reviewed by Mr. Dinneen
and such. The writer reserves the right to supplement this
report based upon additional discovery.

I commented during the course of my objection that
that wasn't relevant to my objection and this Court has
sustained my objection. And now to ask him that exact
guestion is in contradiction of the Court's order on that
issue.

THE COURT: Mr. Ward?

MR. WARD: Well, Your Honor, I'd like to point out and we
can demonstrate this, that these tax returns were regquested
and should have been provided and were not. We never got them
officially. We got them through taking Mr. Dinneen's
deposition and Mr. Dinneen's deposition was taken after
discovery was closed. That's the first time we got them.

They've now been -- not only were they disclosed for
the first time to us at Mr. Dinneen's deposition, and I'll be
more than happy if Counsel for Plaintiff can find his
documentation showing when he produced them, then I'll take
back my suggestion, but they were not produced. They have
been produced in this trial and so I'm asking this witness
about something that has been produced at this trial. And the
Court has allowed that before in this case and I think it's
appropriate here.

MR, BAKER: Of course, again, that has nothing to do with
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my objection. My objection is that he's speaking to matters
that this Court has ruled he cannot speak to because his
report does not contain a criticism of the methodology with
respect to the taxation employed by Mr. Dinneen in terms of
averaging. And the Court has already sustained that
objection,

THE COURT: Then the Court sustains it again.

FURTHER DIRECT EXAMINATION

BY MR. WARD:

o) Now, Dr. Cargill, what did you do in making your
evaluation?

A With respect to my first report, I read everything.
In particular, I read Mr. Dinneen's report. And I evaluated
whether the -- twoe things, whether the estimate of
pre-accident earnings was reliable, which I concluded it was
not; and secondly, you know, then I went on to other issues
about projecting forward and discounting.

But one of the main issues in that August report was

Mr. Dinneen said he had six tax returns. I didn't have any of
them and that any kind of an average was --

MR. BAKER: Your Honor, this is --

THE WITNESS: Well, I'm --

MR. BAKER: This is exactly the testimony that you've
just excluded.

THE COURT: I think it is. Sustained.
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BY MR. WARD:

Q Dr. Cargill, let me ask you about your report at the
bottom cf page 2, the repcrt that titles, "Estimate of Lost
Compensation.”™ Do you see that?

A Yes, I do.

Q Now, in your report, you note that Mr. Dinneen has
made some opinions based upon the market, is that correct?

A Yes.

Q And what he's done is he has averaged the earnings
over the period of 1999 to the year 2004, is that correct?

A Well, that was my understanding what he did.

Ckay.

Okay. But that was your understanding at the time?

Q
A But that's not what he actually did.
Q
A

Yes.

Q And you used -- and then he used that as an estimate
of pre-incident future earnings, correct?

A Correct,

Q And do ycu think that is appropriate?

A Well, no, I did not.

Q Right. And in your report, you say what? What's
your criticism of that?

A Well, I said that it is inappropriate to average
earnings over the period from 1999 to 2004 and use the average

as an estimate of pre-incident future earnings.
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Q QOkay. Now, let's take a look at the year 2004 that
you -- that you looked at -- the tax return. And --

A Well, that was subsequent to writing my report
because I didn't get these tax returns until October.

Q I understand. But you've offered the opinion that
you don't think it's appropriate to use 2004 as the primary
anchor point for this gentleman's lost income, is that
correct?

A Ch, of course, no, you would not.

Q Ckay.

A Not one year.

Q And looking at the year 2004 shows a larger income
than the others?

A Yes.

0 And 1s it your understanding that there's been
testimony before this Court that Mr. Rodriguez didn't sell any
houses after mid-February of the year 20047

A Well, I don't know about testimony, but in
Mr. Rodriguez' deposition he said he sold his last house in
February of 2004.

Q And is it your understanding that his testimony was
that that was his personal house?

A Yes, he said he was living in it.

Q That that was the house that he lived in?

A Yes.
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Q Ckay. Now, what is wrong with using, as you stated
in your report, what is wrong with using the year 2004 in this
instance to make an average of what his income was over that
5ix year period of time?

A Well, the issue with 2004 is was this part of his
buying and his selling houses as an investment or was this his
permanent residence that he just sold.

MR. BAKER: Your Honor --

THE WITNESS: I don't know.

MR. BAKER: -- again, this isn't contained in his report.
And they're going so far outside the scope of his report. 1In
fact, when he read to you that "it's inapprepriate to average
earnings over the period from 1999 to 2004," he forgot to
leave in the first part of the sentence, which was, "First,
given the economic and financial distress in the housing
market, it is inappropriate to use the 2004 number."

His report says that because the market fell it's
inappropriate to use -- to calculate lost wages the way that
Terry Dinneen did. And any of the averaging commentaries or
criticisms are outside the scope of that report.

THE COURT: You know, I understand that line of reasoning
because I remember very clearly what the market was like in
those years.

MR. BAKER: Right.

THE CCOURT: So, sustain the cbiection.
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MR. BAKER: And I can talk to him about that. Thank you,
Your Honor.

MR. WARD: Your Honor, I'm reading from his report.

THE COURT: And I think he's entitled to testify from his
report, but you should probably give us a clear picture.

MR. WARD: Sure.

BY MR. WARD:

Q Did you use in your report of projected earnings in
the =-- influenced by the bubble in housing prices? You're
free to look at your report.

A Oh, well, sure, I said that, but the bubble didn't
start in 199%9. It's in --

Q But in the year 2004, hadn't the bubble began to
build?

A That's correct. The bukble started around 2003.

Q And isn't that the biggest year of his income as
listed in these tax returns that you've seen is the year 20047

A Ch, that's correct, but I only saw three tax
returns.

Q QOkay. But in the year 2004, that was the year that
the bubble in the housing market was growing?

A It was -- I would say it was sort of -- you know, it
started in 2003, began to accelerate in '04, started reaching
a peak in the latter part of '05.

Q And Mr. Dinneen has averaged over that six year
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period of time, is that correct?

A Yes, I assumed -- at the time I wrote my report, my
August report, I didn't know what any of the numbers were for
the individuwal years. All I saw was Mr, Dinneen said, "I had
tax returns from '99 to '04. I averaged them and the average
was $47,000."

Q And did you see that Mr. Dinneen ocffered -- did you
say that Mr. Dinneen offered no explanation as to why you
should use 2004 to project into the future?

A I mean, I didn't see an argument.

Q Feel free to lock at your report, Dr. Cargill.

A Well --

Q Look at the top of page 3.

A Oh, sure. I'm saying that, well, I don't -- since I
didn't have the individual numbers from each year, I don't
know whether there was a big number in '04 and a -- or a small
number in '04 and a huge number in '02. I didn't know that.
So my statement was to just average these numbers without
presenting the individual numbers --

MR. BAKER: Your Honor, once again --

THE WITNESS: -- and then to use --

MR. BAKER: -- this again is the --

THE WITNESS: Well, that's what I said.

MR. BAKER: -- basis of the objection that we had lodged.

He's talking about the methodology of averaging being
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criticized and that is not what his report says -- what he
says in the context of the bursting housing market. And I ask
that any testimony with respect to that averaging methodology
be stricken.

THE COURT: Sustain the objection.

BY MR. WARD:

Q Dr. Cargill, did you not say in your report at the
top of page 3,

"Mr. Dinneen offers no rationalization as to
why earnings over a period influenced by the bubble
in housing prices can even come close to projecting
earnings in the burst the bubble phase of the
‘housing market?"

A That's exactly what I said.

Q Okay. And did ycu mean by that to say that it would
be inappropriate to use earnings from this period of time when
the bubble in the housing market was building to project loss
of earnings for the period after the bubble burst?

A Bbsolutely, and it's complicated more because the
bubble didn't really start until after 2002.

Q Okay. And that's what you said in your report?

That's exactly what I said.

A
Q And why is that? Can you explain what that means?
A

Well, there are twc issues. Without seeing the

individual numbers for '99 through 2004, I den't know what the
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average means. I don't know whether it's being influenced by
one number or whether there's a real stable pattern of
earnings. So, it's inappropriate to use an average from my
perspective unless I see that information, and I state that in
my report. I said that I need to see the --

MR. BAKER: I can't --

THE WITNESS: -- actual tax returns.

MR. BAKER: Your Honor, that's not stated in his report
and it's the exact same thing again,

THE WITNESS: That is. I'm sorry. You go to the top of
page 4., It deoes say that.

MR. BAKER: Haven't we read this twice now, Your Honor?

THE COURT: I don't know. I don't know that I've seen
it, but Counsel has probably read it.

MR. BAKER: He says,

"There may be other technical issues with
regard to Mr. Dinneen's report once this writer has
received the same earning documentation reviewed by
Mr. Dinneen and such. The writer reserves the right
to supplement this report based on additicnal
discovery."

It's the same thing we're talking about. And if
they're talking about the burst in the housing market and the
bubble, I understand that that's his testimcny. I'm prepared

for his testimony. But if he's issuing criticisms based upon
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an averaging technique that Mr. Dinneen utilized and spocke to,
this Court has now three times sustained my objection with
respect to that line of guestioning.

THE COURT: Well, I'd sustain the objection as previously
sustained.

BY MR. WARD:

Q The reason why you can't use 2004 data in the same
way as other data is because it's influenced by the bubble in
the housing market. Is that true?

A That is correct. And when I make the statement
about the average, I'm talking about '9%, 2000, 2001. That
was not a bubble pericd. It is inappropriate to claim.

MR. BAKER: Your Honor, this is five times now.

THE WITNESS: Can I finish answering the question?

THE CCURT: Well, there's nothing in his report at all
that addressed the issue of averaging as I understand it.

MR. BAKER: He says that it is inappropriate to average
in the context of the bursting housing market, in the bursting
bubble. Now he's speaking about the methodclogy of averaging
as being inappropriate.

If he wants to talk about the bursting, the Court
understands my objection.

THE COURT: I do. Please proceed, Mr. Ward.

MR. WARD: Yes.
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BY MR. WARD:
Q Let's take a lock at the discussion on page 2.
A Yes.
Q And the information you were given was that
Mr. Redriguez was involved in an incident, accident?
A That's correct.
Q Correct?
A An incident, yes.
Q Okay. And now you were provided with Mr. Dinneen's
compensation report?
A Yes.

And did you read Mr. Dinneen's opinions?

Q
A Yes, I did.
Q

And did he base the work history and caliculate, did
he -- did you note in you report at page twoc that he
calculated the average earnings from 1999 tc 20037

A That is correct.

Q Okay. So you talked about Mr. Dinneen's calculation
of average earnings in your report?

A Yes.

Right there on page 27

Yes.

Qkay. And --

In two places.

And then you're aware that Mr. Dinneen then toock
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that number and calculated that through projected retirement?

Y That's correct. That's what he did.

Q QOkay. And then he did something to reduce that to
present value?

A That's correct.

Q And did you note that you were not provided with
documentation about the reports?

A That's correct. I said that I did not have the same
documentation that Mr. Dinneen did. I did not have the '99
through '04 tax returns.

Q Okay. Now when you said the estimate of lost
compensation here in your report on page two, at the bottom of
page two, that there are two fundamental problems with
Mr. Dinneen's assumptions, did you say that?

A Yes,

Q And you were talking about Mr. Dinneen's assumption
that what you could do is average his pre-incident earnings
from 1999 to 2003 and project that through the rest of his
life?

A That's correct.

Q Okay. So you were saying in the report that you
disagreed with Mr. Dinneen's calculations of average earnings
over that period of time?

A That's correct.

Q And you gave two fundamental reasons why you didn't
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agree with that, is that correct?

A That's correct.

Q And the first had to do with the effect on the
housing market, correct?

A That's correct because the average period includes a
boom period and a not so boom pericd. You've got to -- and so
just average that and then project it forward is going to put
too much weight on the boom period.

Q And that's why you said in your report at the bottom
of page 2,

"First, given the economic and financial
distress in the housing market, it is inappropriate
to average earnings over the period from 1999 to
2004 and use the average as an estimate of
pre-incident future earnings."”

Correct?

A That's exactly what I said.

Q In your report?

A Yes.

Q That report that was provided to Counsel for
Plaintiff?

A I assume it was provided, vyes.

Q Okay. And you'wve explained that Mr. Dinneen offered
no raticonalization as to why earnings over a period influenced

by the bubble in housing prices can even come close to
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projecting earnings in the burst the bubble phase of the
housing market, is that correct?

)\ That's exactly what I said.

Q And that's what you said in your report that was
produced to this Court?

.\ That's exactly what I said in the report.

Q Okay. A&nd why is that, that it's inappropriate in
your estimation to use the average earnings over the period of
1999 to 2004 as a prediction of future earnings to the end of
this gentleman's retirement, expected retirement age?

A Well, there are two issues. One is without seeing
the individual numbers, I deon't know if the average is being
influenced by one number or whether it's representative of all
the years, so I don't know what that average means. If it's
being influenced by the last couple of years, then it would
clearly be inappropriate given what happened.

The other reason is that an average, it doesn't give
you any indication of the wvariability from year to year, and
that's really important in terms of preojecting anybody's loss.

MR. BAKER: Your Honor.

WITNESS: So, without --

BAKER: Can I --

WITNESS: That was my problem with using the average.
COURT: Mr. Baker?

BAKER: That's okay, Your Honor.
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THE COURT: Please proceed, Mr. Ward.
MR. WARD: Thank you, Your Honor.
BY MR. WARD:

Q Now, when you said that it was inappropriate to use
earnings during the bubble phase of the housing market, was it
your concern that the earnings would be higher in those years?

A Yes, and there were at least two years that would be
influenced by the bubble.

0 Okay.

A And Southern California was like Nevada, prone to
the bubble.

Q Okay. 2And so the reason why you said that before
you saw the numbers is that you suspected with the housing
pubble that they were going to be higher, is that correct?

A No, I suspected that '03 and '04 would be large
numbers, and much larger than '99 through '02. But again,
until I saw it, that was an assumption. That's why I made the
statement that the average would be inappropriate because it
would be influenced by because I knew that at least two of
those years were bubble years.

Q Okay. 8o, even before you saw the numbers, you
opined that there might well be a problem using that straight
average?

A That's correct,

Q And --
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A That was exactly why I made that statement.

Q And your expectation as to why there might be a
problem 1s because you expected those numbers to be abnormally
high compared to the other years?

MR. BAKER: Eventually, Your Honor, I have to --

THE WITNESS: That's what I expected.

THE COURT: Sir. Mr. Baker?

MR. BAKER: I said eventually I have to object to
leading.

THE COURT: Sustained.

BY MR. WARD:

0 Is it true that if they were all the same it
wouldn't make any difference?

A Well, it wouldn't in terms of the actual number, but
that would be kind ¢f unusual, but --

Q Okay.

A -- that would certainly eliminate some issues.

Q Okay. And so what were you able to say based on the
information that you were provided and based on your knowledge
of the real estate market about this analysis?

A Well, since I didn't have the information, there's
not a lot I could say about Mr. Dinneen's estimate of
pre-incident earnings. And I said when I get that information
I can say more.

S0, I can find my report with respect to the lost
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compensation to focusing on the fact that the bubble burst and
that any average that included an influence of bubble would be
inappropriate. And then I focused on some technical issues
dealing with discounting and that was it.

Q Okay. I would offer the resume of Thomas Cargill
into evidence, Your Honor.

THE COURT: Any objection?

MR. BAKER: No objections, Your Honor.

THE COURT: Well --

MR. WARD: And I would offer the November 17 report --
the August 17 report in evidence.

THE COURT: The August report or the November report?

MR. WARD: The August report, Your Honor. I misspoke.
There are two repcrts. One is Bugust. One is October.

THE COURT: Any objection?

MR. BAKER: No, Your Honor.

THE COURT: Are they both to be considered as Exhibit 67,
Mr. Ward?

MR. WARD: I'm sorry, Your Honor.

THE COURT: They're both included under Exhibit 67,
correct?

MR. WARD: Yes, yes, they are.

THE COURT: Sco ordered, 67 is admitted.

[Defendant's Exhibit 67 Received)]

MR. WARD: And, Your Honor, I would offer to the Court my
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document that I signed and filed October 5 providing a copy of
br. Cargill's supplemental report to --
MR. BAKER: Me?
MR. WARD: To you.
MR. BAKER: Can I see it?
MR. WARD: Sure.
CCURT: Take a look at it, Mr. Baker.
MR. BAKER: Can I have this?
MR. WARD: Yeah.
MR. BAKER: Okay. Thank you, Your Honor. Your Honor, my
apologies to Casey.
THE COURT: Did you receive that already, Mr. Baker?
MR. BAKER: It says -- I have never seen this report
I'm not in possession of this supplement, Your Honor, but
got a signed and dated supplement to 16.1 that references
report and I can't prove a negative.
THE COURT: Okay.
MR. BAKER: What's that?
MR. WARD: I will as an officer of the Court testify
this to be served.
BAKER: ©Oh, wait, this is served on Octocber 5, 20107?
WARD: Yeah.
BAKER: It's untimely.
COURT: Well, if it's untimely, that's the problem.

BAKER: Yeah, that's after the close of discovery.
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MR. WARD: That was because of information that was never
provided to us until the time I took Doctor -- Mr., Dinneen's
deposition. The records, which were supposed to have been
provided before that, were never provided. Counsel for
Plaintiff never provided them to us:

THE COURT: Mr. Baker?

MR. BAKER: I don't know off the top of my head know if
they were ever requested. I do know that that's what th%
discovery commissioner is for and that if there's an extehsion
wanted to file a report or if there's an extension necessary
to provide information, I'd stipulated nine times. Well, that
might be an exaggeration, but many, many times in this case to
extend discovery dates and do other things. But this is an
untimely supplemented report after the discovery cuteoff and
that's maybe why I haven't seen it.

THE COURT: You know, if it's an untimely report, then it
presents a problem all the way around because that's the whole
point of having discovery rules that both sides have to abide
by, s0 sustain the objection as to the untimely report.

MR. BAKER: I'm sorry, Your Honor.

THE COURT: Sustain the objection as to the -- any sort
of untimely reports. The Court has to sustain the objection.
That's the whole point in having discovery rules.

MR. BAKER: Thank you, Your Honor.

Oh, Your Heonor, I need to make sure of something.

AVTranz

E-Reporting and E-Transcription
Phoenix (602) 263-0885 » Tucson (520) 403-8024
Denver (303) 634-2295

15 App. 3042




39

MR. WARD: I would simply like to say to the Court, and I
accept the Court's rulings, but the first objection was I
never gave it to them.

THE COURT: I do --

MR. BAKER: Well, that's correct. Your Honor, I wasn't
absolutely sure as to the discovery cutoff, but October 4th
was our original trial setting, so we're going to assume that
the discovery cutoff was before the date of trial.

THE COURT: Right. When was the discovery cutoff, do you
know?

MR. BAKER: It was moved so many times, Your Honor, but I
can represent to Court that it wasn't on the day of trial.

THE COURT: Right.

MR. WARD: The one thing I would offer the Court -- do we
have the date of Mr. Dinneen's deposition?

THE COURT: Well, was Mr. Dinneen deposed within the
discovery deadlines?

MR. BAKER: I --

MR. WARD: I don't think so because of his
unavailability.

MR. BAKER: Not exactly, Your Honor. I mean I was
around. It just kind of got pushed back in a way. I believe
that he was deposed by agreement outside of the discovery
cutoff.

MR. WARD: He was deposed on the 29th of September and
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that infermation was given for the very first time.

And I

agree, that information should have been provided to us in

discovery and it wasn't.
MR. BAKER: And once again, Your Honor, I don't

was ever asked for it, but that's what the discovery

know if I

commissioner is for. If they requested something that wasn't

provided, then the rules require that they first have an EDCR

meeting with me, then bring a motion to the discovery

commissioner.

[Counsel Confer]

MR. BAKER: I'm not gocing to make the representation

then, Your Honor.

THE COURT: Okay. So that we're clear and the Clerk, it

looks like --

MR. BAKER: Does the Court's calendar show when
discovery deadline was, Your Honor?

THE COURT: Do you know, Madame Clerk?

THE CLERK: I'm sorry. What was the question?

THE COURT: Does the Court's calendar show when
discovery deadline was?

THE CLERK: I don't have that information.

THE COURT: I don't think she's --

the

the

THE CLERK: I'd have to loock at -- open up documents and

search.

THE COURT: I don't know that it's an easy question to

AVTranz

E-Reporting and E-Transcription
Phoenix (602} 263-0885 » Tucson (520) 403-8024
Denver {303) 634-2295

15 App. 3044




41

answer right on the spot, but what I wanted to be sure of is
that 67, which has been admitted, consists of Mr. Cargill's
resume and qualifications as well as his August 17, 2010
report.

MR. BAKER: &And I'm going to have Monique call the office
and check on the discovery cutoff. I do not want to represent
anything to the Court.

THE COURT: OQkay.

MR. BAKER: But my understanding is we were ready to go
on October 4th, and I believe Casey was in trial. And I can't
fathom how the discovery cutoff date could be the date set for
bench trial.

THE CQURT: Yeah, that couldn't be.

MR. WARD: It would appear that you served us on October
4th with something, your 29th. So you were doing something
the day before we served the report.

MR. BAKER: What was the 29th?

UNIDENTIFIED SPEAKER: Prepared 2%th supplemental. It
was served on October 4th.

MR. BAKER: I don't know what that was, but I'm proud to
have made 28 supplements, Your Honor,

THE COURT: Do what, Mr. Baker?

MR. BAKER: I said, but I'm proud to have made 29
supplements, Your Honor.

THE CQURT: Well done, Mr. Baker.
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MR. BAKER: Thank you much.

MR. WARD: Do we have his report in the exhibit? I'm
trying to answer Your Honor's questions. I know that you want
to make sure that the resume and the report are part of 67 and
I'm trying to figure that out.

THE COURT: Well, I'm just trying to help out the Clerk
because she tries to keep me in line, you know. I don't want
to get sideways with my Court Clerk.

[Counsel Confer]

MR. WARD: ©So, we are -- their 67 contained his report

August 17th and we are simply adding his resume to that,

Honor.

THE COURT: Right, and that's been included, right?

THE CLERK: Right. That's it?

THE COURT: You want this back?

THE CLERK: Sure, if you don't want it now.

THE CQURT: OQkay. I guess I need -- I need your set; by
the time we conclude this, we'll need your set.

MR. BAKER: Permission to pass away, Your Honor.

MR. WARD: Ckay.

THE COURT: Okay what?

MR. WARD: I will -- in light of the Court's ruling, I

-— I'm finished.

THE COURT: How about you, Mr. Baker? Any questions?

MR. BAKER: A couple, Your Honor.
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CROSS-EXAMINATION
BY MR. BAKER:

Q Good morning.

A Good morning or afternoon.

Q I'm a late riser. It appears that you're saying
that Enrique could not have made as much in the current
financial market that he could have back in 2004 because the
bubble burst. Is that what you're saying?

A Well, I don't know that. I didn't have the tax
returns at the time.

Q So your first opinion then, you do not hold that
opinion?

A Would you repeat the question?

Q Sure. It seemed like you were saying Enrique could
not make as much today because the housing market has burst,
the bubble has burst. Is that right?

MR. WARD: Make as much, it's vague as to what the
reference is, make as much as —-

THE COURT: Well, it is, sustained.

BY MR. BAKER:

Q As much as he did between 1999 and 2004, 1s that
what ycu're saying?

A It's unlikely. It was inappropriate because that
period was influenced by the bubble. But I didn't have the

numbers in front of me to make a definitive statement.
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Q Okay. But you understand and you read his
deposition that he was the kind of guy who did transactions,
accumulated a cache, and then kind of sat on it and enjoyed
his life and his family until he needed some more meney, is
that right?

“A No, that's not what I understood.

Q You didn't read that in his deposition transcript?

A You asked me what I understand, not what I read.

Q Oh, okay. Did you read his trial testimony?

A Wait, can I answer the question?

MR. WARD: Wait, the witness is trying to answer the
question.

THE COURT: You'll have a chance to follow-up,

BY MR. BAKER:

Did you read his trial testimony?

Okay. You didn't read his trial testimony?

Q
A No.
Q
A

No, I read his deposition.
Q Do you have an opinion that he's not a good real
estate investor? You don't have that opinion, do you?
A I didn't say that.
Q Qkay. And you understand that this is a market
that's flooded with foreclosures, don't you?
A Yes, it is.

Q And you heard that Casey left his laptop on the
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plane, correct, and that could be scary? Do you get on your
laptop and do you look with respect to the Las Vegas housing
market?

A I'm very familiar with the lLas Vegas housing market.
Have you been on www.ushud.com?
I don't recall.
Have you been on freeforeclosurelisting.net?
I don't recall.
Have you been on distressedpropertyrealproperty.com?
I don't recall.
wwWww.lasvegashomesearch.com?
I don't think so, no.

Lasvegasforeclosure.com?

Q
A
Q
A
Q
A
Q
A
Q
A

I don't -- the statistics -- well.

Q Do you know that there are people geing around right
now flipping these foreclosed distressed properties like hot
pancakes? Do you know that?

A No, I do not.

Do you know Omar Nagy down at Bank of Nevada?
Say that again.

Do you know Omar Nagy down at Bank of Nevada?
No, I do not.

Q Do you know banks right now have whcle departments
that are going out to realtors to sell these distressed

properties?
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A Well, I'm very aware that there is a process going
on where people are trying to unload this huge inventory.

Q Do you know --

A I don't have the particulars.

Q Did you read the paper this morning? I was having
my coffee. Did you read the paper this morning?

A What paper?

Q The business section of the "Las Vegas Review
Journal"?

A No.

Q Do you belong to the Greater Las Vegas Asscciation
of Realtors?

A No,

Q Do you know that the paper this morning reported
that 75 percent of existing home sells --

MR. WARD: Object, hearsay.

MR. BAKER: He's an expert.

MR. WARD: He may be an expert, but this is hearsay
reading from the paper.

MR. BAKER: An expert can hearsay testimony, Your Honor,

THE COURT: Well, that's true. He can consider hearsay
in giving his opinion.

MR. BAKER: Then I'll ask him an opinicn.
/77

BY MR. BAKER:
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Q Do you have any reason to disagree that roughly 75
percent of existing home sells in Las Vegas are homes in
foreclosure and distressed properties and short sells?

A I think that's true across the nation.

Q Do you know that that's exactly what Enrique
Rodriguez specialized in?

A No, he bought houses in an upward market. This is a
downward market. It's different.

Q Do you know he purchased foreclosures and distressed
properties?

Y That is not what I understocd.

That's what he said in Court.

Well --

That's what his friend testified to.

I'm telling you I read Mr. Dinneen's deposition, his
report, and Mr. Rodriguez' report, and that is not -~

Q Okay, but noboedy --

—-- the understanding.

-- showed you the trial testimony?

Pardon.

But nobcedy showed you the trial testimony?
No, I don't.

Q Ckay. You also had a problem with Terry Dinneen's
discounting rate, is that right?

.\ Say that again, please.
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You also had problems with Mr. Dinneen's discounting

Yes.

Could you -- and you're using a historical rate?

No.

What rate did you use?

I'm using a rate that is based on ecconomic theory,
economic evidence, what the U.S. Congressional Budget 0Office
uses.

Q Give me a number.

A Would you please let me finish?

THE COURT: Yeah, I think you should. Mr. Baker =--

MR. BAKER: Sorry, Your Honor.

THE COURT: -- you keep firing questions. He can't
finish his answer before you fire another one.

MR. BAKER: There was caffeine in the cough drop.

THE WITNESS: What the trustees of the Social Security
Administration use, and they use a real interest rate of 3
percent. So, whatever inflation rate you assume, the discount
rate automatically is determined.

If you assume a 1 percent inflation rate, then the
discount rate is 4 percent. If you assume a 2 percent
inflation rate, then the discount is 5 percent. It's the
ratio that's important. So I use a real interest rate of 3

percent, which is based on ecconomic theory, economic evidence.
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In fact, I've contributed to this literature myself.
BY MR. BAKER:
Q Are you taking a 6 percent historical average and
subtracting a 3 percent growth rate finding?
A I did not say that and you're misinterpreting and
misrepresenting what I'm saying.
Q Did you do an --
A I said a real interest rate of 3 percent.
Q Did you do a net discount rate?
A Yeah, 3 percent.
Q S0 you have to take a number and you had teo subtract
another number from it, right?
A That's right, 3 percent.
And 6 minus 3 is 3, is that right?
So is 5 minus 2.
Okay.
So is 4 minus 1.
Q Can you take me down to one of these banks that I
just talked about and get me an interest rate anywhere near 6
percent?
A No, but it's irrelevant.
Okay.
Because --
No, I appreciate you saying that.

Well, no you're really misrepresenting to the Court.
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Well, sir, I didn't ask you to -- that's, well.
Well, you asked me the question. I should be able
to answer it fully.
I did. Do you know —-
And it's the way -—-
I'm sorry. If that's --
A Would you please let me answer the guestion?
MR. BAKER: Your Honor, he answered the question. He
no.
THE COURT: I think you probably did. Let's move on.
BY MR. BAKER:
Q Now, with respect to Mr. Dinneen, the criticisms
that you have of Mr. Dinneen, he used a average between 2.21,
3.46, and 4.3 percent?
For what? What are we talking about?
With respect to his discounting.
Oh, you mean the interest rates?
Yes.
Yes.
Q Did you look at what 30 year T-bills were this
morning?
A Not this morning, but I know that they're very low.
Would it surprise you if it was 4.12°7

But you don't understand noboedy would go out and
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Would it surprise you that it was 4.127?

It is nonsense to use current interest rates.
Sir, would it surprise you that it's 4.12 today?
No.

0 If this Judge granted -- sorry, if our great Judge
granted Enrique Rodriguez money today that's discounted for
present dollar value, it's assumed that he's supposed to
invest that to take for his future medical care, is that
right?

A That's correct.

Q And do you think he should just hold it in his bank
account or something? Today he could get 4.12, is that right,
on a 30 year T-bill?

A But it would be —-

Q Today, sir, he could get -- yes or no, 4.12 on a 30
year T-bill?

A If he bought them for 30 years, but the trouble
is --

Q Sir, today could he get it for 4.12 on a 30 year
T-bill?

A Yes, and he'd have to let the money sit there for 30

Q Correct. Okay, so a ten year treasury he'd get
2.36, right?

A That's what the rate is, yeah.
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And that's what Terry Dinneen wrote down, isn't it?

And he's incorrect in --

-~ terms of --

Q
A
Q Okay.
A
Q

No further questions, Your Honor.

THE COURT: Any follow-up, Mr. Ward?

MR. WARD: Yes, Your Honor.

THE COURT: I thought so.

REDIRECT EXAMINATION
BY MR. WARD:

Q Dr. Cargill, how did you calculate the projection
into the future in the present value?

A I didn't catch the last part. You were walking
away.

Q Okay. How did you calculate the -- how did you say
you should do the calculations to present value? What did vyou
do?

A Well, there's two elements, but mathematically, it's
really just one. ©One is you take the number like $50,000 and
you grow it inte the future and then you discount it by a
nominal interest rate. But what's really important is the
ratio of the growth factor and the discount factor. And
sometimes it's called a net discount factor.

There's absolutely nothing in the receord to indicate

that there 1s a productivity factor in Mr. Rodriguez'
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compensation because I didn't have the information to
determine that.

So, you would assume that his compensation in the
future would grow at the average inflation rate. You could
assume that at 1 percent, 2 percent, or 3 percent, and nobody
really knows because it's verxy hard to predict inflation.

And once you have the inflation rate, then you know
what the discount rate is. And that's based on a real rate of
interest at 3 percent which is well established, well accepted
by virtually everybody.

So, if you assume a 1 percent inflation factor, you
would discount by 4 percent. If you assumed a 2 percent
inflation rate, you would discount by 5 percent. If you
assumed a 3 percent inflation rate, you would discount by 6
percent. But that's just the mechanical way of doing it.

211 three of those approaches would give you pretty
much the same number, whether you assumed a 1 percent
inflation rate and a 4 percent discount factor or a 2 percent
inflation rate and a 5 percent discount factor or a 3 percent
inflation rate and a 6 percent discount factor. They would
all give you numbers pretty darn close to each other.

That's why it's a red herring to say, "Show
interest rate of 6 percent today." 1It's not relevant
calculation.

Q So, how would one make the calculation feor any --
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for example, $100 of future expenses or future income loss?

A Well, assuming that that expenditure would grow at
the assumed inflation rate, you could say, "Well, I'm going to
assume it will grow at 3 percent," even though the actual
inflation rate is like 1.5 percent.

MR. BAKER: Your Honor, it's outside the scope of the
Cross.

THE COURT: 1I'll allow it,

THE WITNESS: So, you would assume it would grow at 3
percent. And if you use a real interest rate of 3 percent,
which is what I used, then the discount factor would be 6. IFf
you assume it would grow at 2 percent, then you would discount
by 5. If ycu assume it would grow at 1 percent, then you
would discount by 4. BAnd all three numbers would be pretty
close to each other.

BY MR, WARD:

Q And so the net effect would be the 3 percent?

A Yeah, it's that real interest rate. That's what's
critical. And the Congressional Budget Cffice, you go to
their website, they say that the real interest rate over the
next couple of years will be 3 percent. And after 2014 to
2020, it will be 3.6 percent. So 3 percent is actually on the
low side. And that's because of the deficit., And the real
interest rate is a fairly complicated thing and it comes out

of the financial system.
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But we're -- economists are very, very confident
that that real interest rate ranges between 2 and 4 and 3 is a
good average. And that's what pretty much everybody uses.

Q And is that a conservative number?

. I don't know if I'd call it conservative. You could
certainly make an argument that it could be a little higher,
but I think for a long run real return on government
securities, 3 percent is -- a real return of 3 percent would
be acceptable to almost anybody that really knows the
financial system.

Q Thank you.

A And the problem in focusing on current interest
rates is very low.

MR. BAKER: Your Honor. That's all right.

THE WITNESS: But if you go out and buy a bunch of bonds
at low interest rates, you're going to have a capital loss in
a couple ©of years because as interest rates rise and everybody
projects that they're going to rise, the value of bonds will
fall. That's why you can't use current interest rates. It's
economic nonsense,

MR. WARD: Thank you, Doctor.

WITNESS: Okay.
BAKER: No questions, Your Honor.
COURT: No follow-up, Mr. Baker?

BAKER: No follow-up, Your Honor,
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COURT: Thank you, sir. You may be excused,.
WITNESS: Thank you.
COURT: Let's take a ten minute break, please.
MR. BAKER: Your Hecnor, Doctor --
MR. WARD: Thank you.
MR. BAKER: -- Mortillaroc is going to be here at 3:00.
Should I see if I can --
THE COURT: 3:007
MR. BAKER: Yeah. Should I see if I can hustle him?
THE COURT: If you can, that would be great. Let's see
if he can hustle.

[Designation of record concludes at 2:14 p.m.]
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ATTEST: I do hereby certify that I have truly and correctly
transcribed the audio/video recording in the above-entitled
case to the best of my ability.

CRYSTAL fﬁOMAS, Transcriber
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TUESDAY - NOVEMBER 9, 2010 AT 1:00 P.M.

[Designation of record begins at 1:00 p.m.]
THE CCURT: Please be seated.
MR, BAKER: Good morning, Your Honox.
MARSHAL: Please come to order.
MR. WARD: Morning.
THE MARSHAL: Let me officially open this, boss.
THE COURT: Thank you.
THE MARSHAL: Please come to order. Department 10 is now
in session. The Honorable Jessie Walsh, Judge, presiding.
THE COURT: Good afternoon, everybody.
MR. WARD: Good afternoon, Your Honor.
MR. BAKER: Hi, Your Honor.
THE COURT: I have a new witness. Could you please
stand, sir, raise your right hand to be sworn by Madame Clerk?
FRANK SCIULLA, DEFENDANT'S WITNESS, SWORN
THE CLERK: Please be seated, stating your full name,
spelling your last name for the record.
THE WITNESS: Frank Sciulla, §$-C-I-U-L-L-A.
THE COURT: Mr. Ward.
MR. WARD: Good afternoon, Your Honor.
COURT: How are you?
WARD: I'm doing fine. Thank you. BAnd yourself?
BAKER: Tell her about your laptop, Casey.

COURT: What about the laptop, Mr. Ward?
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WARD: I left it on the plane, Your Honor.
COURT: ©h, no. Oh, no.

MR. BAKER: I was --

MR. WARD: Oh, yes.

MR. BAKER: -- explaining the morning that I had, which
you'll probably see in how I comport myself today. And he
says, "I left my laptop on the plane."” And I just had to shut
up, because that's about the worst thing I think could happen.

THE CCURT: ©Oh, boy. See. We get so attached to those
things and now what happens.

MR. WARD: Yes, we do. Yes, we do. And neither my
working partner here nor my spouse were at all surprised.

THE COURT: ©Oh, boy.

MR. WARD: So that tells you something about me maybe you
didn't want to know.

Anyway. Shall we proceed?
THE COURT: Whenever you're ready, sir.
MR. WARD: I'm ready.
DIRECT EXAMINATION
BY MR. WARD:
Mr. Sciulla.
Yes.
You work at the Palms?
Yes, I do.

What do you de?
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Q

I'm the director of surveillance.

And how many years have you been working in

surveillance-type activities?

A

Q

A

Q

In doing surveillance?
Right.
Since about 1994,

QOkay. 8o you've had about 16 years of deoing

surveillance in casinos?

A

Q

Correct.

And how soon in relation to the Palms opening up did

you start working at the Palms?

A

I've been an employee at the Palms since Day One

that we opened.

Q

A

Okay. So you saw it the day it was opened?
Correct.

Do you remember being in the Sportsbhook?

On the day it opened?

Sometime within the first week or two after it

Yes.

Does it look any different today from the way it

looked the day it opened?

A

The seating arrangements appear to be the same as

they were when we opened.

0

Okay. So it's the same configuration as it's always
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Correct.
And that would include 20047
Correct.
Q Now, tell me, there are how many video cameras at
the Palms?
Approximately 1300,
In general. How many?
Thirteen hundred.
Thirteen hundred cameras at the Palms.
Yes.
Okay. Now, that's more than the typical hotel.
Hotel or hotel with a casino?

Hotel?

A
Q
A
Q
A
Q
A
Q
A

I would imagine.

Q Right. And so the reason there are s¢ many cameras
is because it's a casino. Is that correct?

A Yes.

Q And they're required by the Gaming Commission?

A We have certain surveillance standards for
unrestricted licenses that we must meet those standards.

Q QOkay. Which means that there are a lot of cameras
that are aimed at the gaming operations and the money counting
and everything having to do with that?

A Specific locations. Yes, to address the
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surveillance standard for unrestricted licenses.
Q Okay. Now, let's talk about the Sportsbook. You
are familiar with the layout in the Sportsbook?
A Yes.
And the camera layout in the Sportsbook?

Yes.

Q
A
Q And what is the camera layout in the Sportsbook?
A

There are cameras that cover each of -- on the race
side and the sports side it's divided up into two halves. You
have a fixed camera that looks down on each betting window so
you can see the counter and the drawer both on the race and
the sports side.

And camera shots that would -- for the face IDs if
somebody walks right up to the window. There is also coverage
behind where the tellers -- where they're working at their
station. And the back wall to monitor the activities -- the
employee activities behind their work area.

And then there are two PTZ cameras, one on the race
side, one on the sports side to monitor the activities in the
roonm.

¢ Okay. And the two PTZ cameras?

A Yes. Pan, tilt, zoom. Unlike the other ones, which
are mostly fixed, the pan, tilt, zocom we are able to
proactively contrel it, move it, zoom it in, pan it left,

right.
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Q Now, the pan/zoom cameras are not being zoomed all
of the time, all of the cameras all of the time the casino is
open are they?

A No., They are not on an auteorotation. When the
camera 1s not in use, the camera has a locaticon that it's
aimed at when it's not being used.

Q Okay. Now, the protocol at the Palms is that when
there is an incident and an incident repeorit there is a request
for a video?

A If the security department calls up to us.

Q Okay. Did you see the form -- the report form on
this incident?

A Not today, but I have seen it in the past.

Right. And you saw it at the deposition?
Yes.

And did that indicate that a regquest was made for a

Yes.

And did that indicate whether there was or was not a

It was checked that no -- there was no video.

Ckay. Does that surprise you that there was no

No, it does not.

Okay. And so there was no video for this incident?
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Correct.

Was the wvideo destroyed?

No.

Was the video thrown away?

No.

There just -- it was not within camera at the time?

There was no coverage of that area at that time.

o o R & T

Thank you, sir. I have no more questions.
COURT: Mr. Baker, do you have any questions?
MR. BAKER: Your Honor, Would you give me two minutes
Mr. Cardenas, please?
THE COURT: Sure.
[Counsel Confer]
THE CQOURT: Mr. Baker.
MR. BAKER: Mr. Cardenas wants me to ask you a couple of
gquestions.
MR. CARDENAS: No, no, no.
MR. BAKER: Do you remember --
THE COURT: See how it is?
THE MARSHAL: Thrown right under the bus.
CROSS-EXAMINATION
BY MR. BAKER:
Q Do you remember at your deposition we referred to a
letter from a adjusting firm which speaks about the combined

committee met in October of 2004 concerning the above matter?
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A No.

MR. WARD: Do you have that deposition with you?

MR. CARDENAS: Uh-huh.

MR. WARD: Does it have exhibits?

MR. CARDENAS: Nope.

MR. BAKER: Ycur missing the item but I really don't
think it matters.

BY MR. BAKER:

Q Let me just ask you, there are 1300 cameras at the
Palms Casino. Is that right?

y:\ Approximately.

Q And you had an event going on in the Sportsbook
where beautiful girls were throwing items out into the
audience. And throwing promotional items through field goals
and they might have even been a pair of twins there that day.
Were you aware of that?

A No.

Q Nobody panned in on this at all at any given time?

A I was not there that evening.

Q And you reviewed and you didn't find any tapes of
Enrique Rodriguez. Is that true?

A Review was -- well, call came up, a review was done
and there was no coverage of that area at that time.

Q Thirteen hundred cameras in the Palms Casino. Were

you aware that he was standing in the Sportsbook for
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approximately an hour?

A No.

Q Thirteen hundred cameras and not one picture of
Enrique Rodriguez, huh?

A There was no coverage of that area at that time.

MR. BAKER: Thank you, Your Honor. No further questions.

THE COURT: Mr. Ward?

MR. WARD: Excuse the witness, Your Honor?

THE CQOURT: Sure.

Thank you, sir. With the thanks of the Court, you may be

excused.

[Designation of record concludes at 1:08 p.m.]
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ATTEST: I do hereby certify that I have truly and correctly
transcribed the audio/videc recording in the above-entitled
case to the best of my ability.

eline “?W

MELISSA LOONEY, Transcriber
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And it's very rare that I see a score of 36. It's -- I would
say it's alarming in terms of a diagnosis that doesn't include
psychological factors to explain it, you've got to explain it.

And you've got to understand, you'we got to look at
every single symptom and ask yourself the question, does this
skew the symptom. Is this presentation going to throw me a
curve ball? Am I going to do an operation that isn't
indicated?

And there are things that you have to look at before
you undertake to propose surgery to someone, or before you
undertake to do any kind of procedure, invasive, or even
treated with just medications.

So that was kind of the last bit of evidence that
convinced me that this is something that we really have to
take very seriously in this case.

Q And the issues, the opinions that you've offered
about the knee, the knee condition and the -- the carpal
tunnel that we've talked about, and the need for that being
related teo this accident and the recovery periocds that you've
talked about, is that your opinion as to what this gentleman
is suffering from as a result of this accident?

A Yes, it is. T mean, I think it's reasonably,
medically probable that he injured his knee, he needed the
knee surgery as a result of the accident, and that he may have

needed a second knee surgery as a result of the accident.
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And I think that the other things regarding the
neck, the upper extremities, the shoulder, the wrist, except
for the tingling in the hands, which I think it's carpal
tunnel syndrome related to the injury, but the low back, the
two ankles, I think it's reasonably, medically probable that
there's no connection to the accident that happened had the
Palms casino.

Q And how about the ongeing pain in the knee?

A I can't explain that purely on a physical basis, and
I think I'm with Dr. Shannon on that. There are symptoms here
that I can't explain., I don't know why. And I'm -- I also
listed here an important list of things that indicate he does
not have RSD or CRPS, and the findings that I found that --
you know, he doesn't have abnormal skin. He didn't have
change in color, either lying or sitting.

He didn't have allodynia, which is a
hypersensitivity if you just breath on the skin it's
exquisitely painful.

Q Let me interrupt you about the allodynia, one
second., Dr, Miller?

Yes.

Did you read Dr. Miller's records?

Yes,

Did Dr. Miller use a pinwheel?

Yes.
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Q Tell us about that.

A That brings up two things about RSD or CRPS. CRPS,
as I say is not a subtle diagnosis, when it -- if it's been
around for awhile, if someone has it, it progresses, unless he
gets better, unless he's cured.

0] It can be precipitated by a minor injury, stubbing
your toe. You get up at night you stub your toe and three
weeks later you begin to develop symptoms suggestive of RSD.

Someone who has RSD is so sensitive to touch that
you would never, even vaguely consider touching them to test
sensation with a pinwheel. Do you know what a pinwheel is?
It's a little -- it's a testing device that has a handle, and
then it's got a wheel about the diameter of a quarter and
there are pins coming out of that thing, and it's a wheel, and
you roll it down the skin.

And pricking the skin every time you turn the wheel,
you know, about 30 times per revolution. You couldn't do
that. You wouldn't do that with someone if you thought they
had RSD. You could seriously worsen the condition.

The other issue is that this man had his -- one of
his toenails excised, I think it was his left toenail with the
fungal infection in it. Nobody, no -- no podiatrist in his
right mind would operate on an extremity that had RSD or CRPS.
It's an absolute contraindication for anything except for

emergency surgery.
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If you broke a bone and the bone was sticking out
through the skin you'd have to operate it on, that's an
emergency. But absent that kind of an injury you would not do
an elective procedure like that. Sco that's more evidence that
he decesn't have RSD.

I think it -- I can't find anything in this record
that convinces me that this man has RSD, I think it's all
right to consider it as a differential, but you have to rule
it out, and it's -- you rule it out. He simply doesn't have
it.

o Can you find anything that suggests that he has a
condition that is in any way related to this accident other
than those you've already discussed?

A No, I don't.

aAnd that is to a medical certainty?

Yes. Reasonable —--

-- medical probability I gquess is the buzz phrase.

Q
A
Q Okay.
A
Q

Reasonable medical probability. And you heard --
you're aware of morphine pumps, is that one?
A Yes.
And you're aware of spine stimulators?
Yes.
Do you think those have a purpose?

Yes.
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Q Where do you think they have a purpose?

A Well, to begin with, I don't insert pain stimulators
or morphine pumps and -- if I felt they were indicated I'd
send the patient to UCSF, University Medical School in San
Francisco.

In managing chronic, my own chronic patients I have
not found the necessity for either one of those. I think they
are particularly useful in malignant pain, where someone has a
metastasis into the bones, and it grows, and you don't want
that patient to be overly sedated with high doses of morphine.

You give them the pain stimulator and you can
relieve pain without heavy doses of narcotics, you can use
fewer narcotics. So I think they definitely do have a place.
I don't think they have a place in chronic knee pain, which is
basically of a degenerative nature and is being embellished
and colored by functionai overlay. And I think that's true of
back pain as well --

Q Do you --

A -- which were the two considerations I know in this

Q Do you think there's anything -- any residual caused
by this accident that would cause, in your opinion, the
medical need for a spinal stimulator?

A No, I don't. I don't think that a spinal stimulater

in this man is going to give him any sustained relief. And I
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know he had a trial which gave him three or four days of
finally relief of his leg pain, but not of his back pain. I
think that is generally within what I would call a placebo
response. And I do not think that long-term there's anything
to be gained from a spinal cord stimulator. I think it's a
can of worms, I wouldn't go there.

Q Thank you, Doctor. Is that all of the opinions that

Well, that's all that come to mind right now.
-- have for us?
I probably have others, but those are the relevant
think for this situation.
Thank you, Doctor.
THE COURT: Mr. Baker, do ycu have any guestions?
MR. BAKER: No¢, Your Honor -- yeah, one or two.
CROSS-EXAMINATION
BY MR. BAKER:
Q Good afternoon, Doctor.
A Good afternocn.
Q Doctor, you came into this case in a forensic basis,
not a clinical basis; is that right?
A That's correct.
Q You were going to look at the records and meke some
determinations; is that right?

A Yes.
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And when you --

.\ -— look at the records and examine the patient.

Q And when you do that do you attempt to utilize a
scientific methodology; is that right?

A I gather data.

Q Right.

A And try to draw reason, conclusions from all the
data that I gather.

Q And you try to meticulously gather your data,
that fine?

A Yes.

Under the philosophy, garbage-in/garbage-out,

Well, I don't know about that philosophy, but
You've never heard that before?
I've heard the term. I would not apply it to
medical practice.
Q Well, I wasn't suggesting garbage, Doctor --
. Oh.
Q -- but the more accurate you are in your data the
more accurate your conclusions are going to be, correct?
A Absolutely.
Q and first you determined that Enrique Rodriguez is
not disabled; is that right?

A And first I determined that?
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o] You have determined that, and first, comma, you have
determined that Enrique Rodriguez is not disabled; is that
right?

A After considering all the data I would say that he
is not totally disabled.

Q Okay. 2And "totally disabled" means unable to
sustain any sort of employment; is that right?

A Yes.

Q Now could you please turn to your June 2nd, 2010

A Right.

Are you there?

Q
A Yes.
Q

If you go down to the third paragraph. You say
there is an undated social security administration document
from Richmond, Virginia; do you see that?

THE CQURT: What page are you on?

THE WITNESS: In the third paragraph?

THE COURT: What page are you on, Mr. Baker?

MR. BAKER: Two -- three. They're nct Bates stamped,
Your Honor.
BY MR. BAKER:

Q We're at the June 2nd, 2010 report, part 2 of 2.

A Ch, part 2. I was looking at part 1.

Q That's why we couldn't find each other.
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A There's an undated social -- right.

Q Okay. And you see, it says -- there is a payment
schedule representing the total payments, dot-dot-dot, that
Mrs. Hoynstein [phonetic] received.

Yes,

Who is Mrs. Hoynstein?

I have no idea.

Qkay. But that's in your report, isn't it?
Yes.

Q And then you say in beld, don't you: "Although
Mr. Rodriguez filed an application for social security and
Medicare benefits, he never received any payments or
coverage;" is that right?

A That's a quote from the document, yes.

Q And it's your understanding that Enriquez Rodriguez
has never received coverage from social security?

A No. That isn't my understanding. My understanding
is what I quoted here, that I said that's written in the
document, and that was written in the document.

Q Are you aware he's been declared permanently,
totally, disabled by social security?

A I don't know that I've seen the document declaring
that, but I wouldn't be surprised at that.

Q Are you aware that he has been declared totally,

permanently disabled? Did you know that before right now?
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A No.

Q Okay. Did you know that that definition of
disability has been adopted by congress and codified in a
statute what disability means?

A Yes. I'm aware of that. And --

Q And are you aware that that's a very difficult
definition to meet?

A Yes, I am.

Q And is it true that today is the first day that you
knew that the social security department, that the federal
gevernment of the United States has determined that Enriquez
Rodriguez is totally, permanently disabled; the first time you
knew that?

A The first time I knew that.

C Okay. Now what you're given us, is you're saying,
okay, his first knee surgery is related to this incident; is
that right?

A Yes.

Q And you're saying the carpal tunnel is related to
this incident; is that right?

A Yes,

Q Have you ever said anything other than the carpal
tunnel is related to this incident? Did you in your report
say it would be a long stretch of the imagination to relay his

carpal tunnel to this incident?
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A I think -- well, what I think is that the carpal
tunnel was rendered symptomatic when he used the crutches.
I've already said that.

Q Did you say --

And in -- can I finish?

A
Q Sure. But my questicon was --
A

And I feel that I feel that once the crutches were
no longer in use that the carpal tunnel would subside.

Now, he may have had a sub-clinical carpel tunnel
syndrome. In other words you can show slowed conduction
through the carpel tunnel in a person who doesn't have any
symptoms. And that slow conduction doesn't define a carpal
tunnel syndrome. A carpal tunnel syndrome i1s symptoms.

I think that a carpal tunnel syndrome he has now
would not be related to the incident as Dr. Gutierrez --

MR. BAKER: Your Honor, this isn't responsive to my
question.

THE COURT: Well, I'm not sure that it is. I'll ask you
to rephrase the question. Let's start over.

MR. BAKER: 2and if you'll give me half-a-second to find
scmething.

THE COURT: Uh-huh.
BY MR. BAKER:

Q I'd like you to go to that September 7th, 2001

report.
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And my question was, did you ever say it would be a
long stretch of the imagination to relay carpel tunnel to the
injury that he sustained at the Palms Hotel?

A I'll help you.

Can you point me a page.

If I -- I may well have written that.

Q
A Sure.
Q
A

Page 2 of your report, paragraph number 1, 2, 3, 4.

You say --

Q Page 2°?

A Correct.

Q Okay. Paragraph 4.

A Yes. Enriquez describes that.

Q It starts out, "Psychological test data." Your
September 7th, report.

A September 7th report?

Q Correct.

A I don't think I have that with me.

MR. BAKER: Well, can I approach the witness, Your Honor?

THE COURT: Sure.
BY MR. BAKER:

Q Doctor, do you see here where you say, "A number of
other symptoms, however, require a long stretch of the
imagination in order to connect them causally to the casino

incident"?
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Is this a report of mine?
Here's the first page. Does it say --
Where are you --
Right here, Doctor.
Number -- inappropriate --
It starts here in this paragraph.
Okay.
Q It says, "A number of the other symptoms, however,
require a long stretch of the imagination," correct?
A Yes.

"In order to connect him causally to the casino"?

Q
A That's correct.
Q

And then below that, in the paragraph immediately

below that, you include carpel tunnel syndrome; is that right?

A Right carpal -- right carpal tunnel syndrome,
possible thoracic -- yes, I do.

Q Ckay. And today, however, yocu relate the carpel
tunnel syndrome to the subject accident; is that right?

A Yes.

Q So it doesn't require such a long stretch of the
imagination; is that fair to say?

A I was talking about the carpal tunnel syndrome at
different times, so the answer is, it does require a long
stretch of the imagination.

Q Ckay, Doctor. Now with respect to the second knee
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surgery, vou believe that that was caused -- that was
performed by Dr. Tauber. You believe that was caused by a
breaking off, condromalacia that formed the loose body in the
joint?

A I think that's one of the possibilities of a loose
body. It is -- you have toc make a differential diagnoses when
you have a loose body.

Q Dr. Shannon performed the surgery and she cleaned
the condromalacia, she did a chondroplasty; is that right?

A That's right.

Q And you looked at the nice smooth surfaces that we
looked at, sitting up at the Judge's desk, and you thought
that she did a really good job?

A Yes.

Q And are you aware --

A T stil) think she did a really good job.

Q Me too. Are you aware that Dr. Shannon testified
that she believes that loose body is from cartilage that broke
up that was traumatically insulted and then broke off post-
surgically?

A That's what condromalacia is.

Q Okay. &And do you know that she related that to the
traumatic insult on the knee caused by her surgery?

A I don't recall that she did.

Q You would defer to Dr. Shannon on that?
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A | No. I think it's a honest difference of opinicn. I
think that where the -- the nidus comes that makes a loose
body, if she wants to say that it's because of her work -- I
mean, that's a possibility. Something that has to break off
te form a loose body.

Q Correct. And --

A And the question is, did it break off when she did
her surgery. And if it did how come it didn't show up when
she did the MRI with contrast.

0 Well, she explained that. She said it hid, that it
was located in the suprapatellar pouch. Do you recall that
part of her testimony?

A That's -- and that i1s certainly is a possibility.

Q Okay. Now you had a comment with respect to cne of
your red flags that Dr. Shannon talked about the fact that she
wasn't able to figure out what was bothering Enrique's knee,
between her surgery and the time he went to Dr. Tauber; is
that right?

A That's right.

Q Okay. 2And when Dr. Tauber operated he found a locose
body, correct?

Yes.
Synovitis again, correct?
Yes.

aAnd he also found a torn meniscus, again, correct?
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a Yes. That's what he describes in his operative
note.

Q And Dr. Shannon testified that between 10 to 15
percent of people who have meniscectomies and chondroplasties,
and the type of clean-up she did, have recurrent tears
regardless of how pristinely you perform the procedure. You
agree with that, wouldn't you?

A I agree with that.

Q Now, if the first surgery was necessitated by the
accident, like you told us, and the loose body broke off,
because as Dr. Shannon said, of the traumatic insult to the
soft tissue during her surgery, isn't the second surgery also
related to the accident?

A I think it's quite possibly related to the accident.

Q And that's --

A Yes.

Q Okay. And that's great. So now we have the first
two surgeries that are related to the accident; is that right?

A Yes.

Q Now, you know that Enriquez Rodriguez, did you read
his deposition, or did you hear his trial testimony?

A I read his deposition and heard his trial testimony.

Q Okay. Did you hear that he described before
Dr. Tauber's surgery, a pain that was like a screwdriver being

pushed into his knee and wiggled around?
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A Yes, T remember that.

Q And you saw in the Rancho Physical Therapy records,
that even though he was reporting greater mobility, he was
reporting continued pain, correct?

A Yes.

Q And that was during the period, again, between Dr.
Shannon's treatment, and Dr. Tauber's treatment, which
resulted in a finding of the loose body, the synovitis and the
torn meniscus; is that right?

A That's right.

Q Okay. 8o we're getting the chronclogy going here.
Now, with respect to Enriquez Rodriguez' knee pain, are you
aware that Dr. Tauber that his knee pain had changed from that
type of stabbing pain into a burning pain?

a I noted that Dr. Tauber first used the term "burning
pain," ves.

Q After his surgery; is that right?

A Yes.

Q And RSD and Causalgia, or complex regional pain
syndrome, - they're all different things, we'll talk about that.
But burning pain is a sign of a reflex sympathetic dystrophy;
is that fair to say?

A Reflex —-

Doesn't the

-- sympathetic dystrophy is sometimes associated
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with burning pain.

Q Ckay. So there was & change --

A It's not the only thing that's associated with
burning pain --

Q I get it. But there was a burning pain reported
from the first time in that left extremity, after Dr. Tauber's
surgery; is that right?

A Yes.

Q And Dr. Tauber's surgery --

A As far as I know.

Q -- was the second surgery that you said was probably
causally related to the incident at the Palms Hotel; is that
right?

A Yes.

Q And that burning pain compelled Dr. Tauber to send
Enriquez Rodriguez to Dr. Ferrante; is that right?

A Yes.

Q And that --

A He brought up ~- I think that's the first mention,
the burning pain I think he felt he had to consider RSD.

Q And then Dr. Ferrante said, that it's possible that
it's RSD, but I think that there's probably a mechanical
component; is that right?

A That's right.

Q And RSD can be caused by traumatic insults; is that

AVTranz

E-Reporting and E-Transcription
Phoenix (602) 263-0885 » Tucson {520) 403-8024
Denver (303) 634-2295

14 App. 2694

[ o v T e L T g




Yeah. That 1s right.
And surgery is a traumatic insult; is that right?
That is right.
Okay. So can RSD be caused by a surgery?
It certainly can.
Q All right. So now we have this surgery. We have
the first mention of burning pain. He sends him to
Dr. Ferrante. Do you know that Dr. Ferrante had Enrique sent
to an orthopedist to give an injection into the knee to see if
it's mechanical?
A I believe he did. That's not the only way to find
out if something is mechanical.
Q But it's a way to find out, correct?
Well, it finds out something.

And the shock didn't work; is that right?

A
Q
A I understand the injection didn't work.
Q

And then Enriquez was sent to see Dr. Miller; is
right?
A I don't know the segquence. But I know he was sent
Dr. Miller,
A pain management doctor; is that right?
Yes. I think he's an anesthesiologist.
And Dr. Miller saw allodynia; is that right?

Yes, he described it. He just --

AVTranz

E-Reporting and E-Transcription
Phoenlx {(602) 263-0885 » Tucson {520} 403-8024
Denver (303) 634-2295

14 App. 2695




Hyperesthesia; is that right?

Yes.

Modeling in the leg; is that right?
Yes.

Abnormal hair growth; is that right?
Yes.

Q And a temperature change which he measured with a
thermometer not his hands, between the two extremities; is
that right?

A Yes.

Q And on that basis he diagnosed reflex sympathetic
dystrophy; is that right?

A That's right. ZIncorrectly --

Q And he said --

A -- 850, I believe.

Q And he said specifically that it met five of the six
criteria that's recognized?

A I agree, he said that.

Q Now do you think he made this stuff up?

A I think that the things that he found could be found
in the absence of RSD, and in and of themselves they do not
define RSD.

Q I appreciate that. But he found five of the six
criterion, a pain management doctor of RSD; is that right?

A That's what he's reported.
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Q and the color changes, the temperature changes, and
the hair growth are all objective, you can't fake it; is that
right?

A I didn't want to go there. But I can tell you that
I have seen a patient who has used a depilatory to appear that
there was no hair growth.

Q QOkay. So next --

A I've seen patients who have applied a tourniquet
before they were seen, for long enough to change the
dimensions of the extremity. An extremity that has had recent
surgery can also show changes in color and in temperature.

So, yes -—-

Q So Enriquez Rodriguez, does not now only have
functional overlay, but he's a liar and a psychopathic.

A I'm not saying that that's why it's happened. I'm
just telling you that that kind of thing can happen.

Q Ckay.

A And one is compelled to consider those things when
one considers the psychological testing of Dr. Mortillaro,
which until I was given this case everyone seems to have
disregarded, they just threw it out.

Q Dr. Mortillaro will tell us what he thinks about his
task. And it's in his deposition. Did you read his
deposition?

A Yes.
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Q Did you see where he said he didn't think he was a
malingerer?

A I did.

Q Did you see --

A And that flies in the fact of the hard data that he
was faced with --

Q No, because his --

A -- and he ignored.

Q -- diagnosis was a pain disorder secondary to an
injury; is that right?

A Yes.

o) and his diagnosis was a mood disorder secondary to
an injury; is that right?

A That was his diagnosis.

Q And by this time at least what Enrigque had been
reporting to his doctors, he'd been suffering from pain for
years and years; is that right?

.\ That's what is reported in his records.

Q Correct. And that by its very definition is a
chronic pain syndrome; is that correct?

A Yes,

Q And a chronic pain syndrome is actually defined in
the DSM-III NTR; i1s that right?

A Chronic pain syndrome is defined, yes.

Q And there's -~ part of a chronic pain syndrome is by
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its very nature emotional ability; is that right? It's in an
access isn't it?

A Emotional liability is part of what can be seen in a
chronic pain syndrome.

Q Like weeping, and crying, and things; is that right?

A Yes.

0 Like Enrigue Rodriguez was seen to do the weep and
cry, which you call the Waddell sign; is that right?

A Yes. Because weeping and crying is not specific and
does not define cone thing. It has to be considered in
clinical context and in terms of the --

Q Sure. Let's --

The trouble of Dr. Mortillaro --

I wasn't asking you the trouble with Dr. Mortillaro.
All right.

Your lawyer can certainly really ask you about that.
All right.

Q Dr. Mortillaro said that his pain and mood and
anxiety disorders were secondary to pain complaints; is that
right?

A Yes.

Q And we discussed the DSM and its definition of
chronic pain recognizes each of those wvariables as being part
and parcel of the whole thing; is that right?

A Part and parcel of what whole thing?
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A chronic pain discrder?

A Yes.

Q Okay. So, let's talk about objectively again now.
Dr. Miller who apparently was fooled the nefarious Enrique who
wrapped a tournigquet around his neck, shaved his hair off and
painted his leg --

MR. WARD: That's argumentative.

COURT: It is, sustained,

BAKER: Sorry --

COURT: A little over the top --
BAKER: =-- Your Honor.

COURT: -- Mr. Baker.

MR. BAKER: I get it. Your Honeor, could I have a sec?

THE CCURT: Sure.

[Pause]

BY MR. BAKER:

Q Sent Enrique for =-- or performed a series of two
lumbar sympathetic blocks; is that right?

A Yes.

Q And the medical literature recognizes a lumbar
sympathetic block as a means of both diagnosing and treating
an RSD; is that right?

A It's one of the diagnostic clues. 1It, in and of
itself, like any other diagnostic test is useless unless it's

considered in clinical context.
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Q Okay. So let's consider --

A All of these things have to be considered in terms
of the whole overview. And ideally when viewed
simultanecusly —--

MR. BAKER: Again, Your Honor, this isn't really
responsible to my question.

THE COURT: I think he should be allowed to finish his
sentence, and then if you want, just a yes or no answer,
perhaps you'll have to ask for one.

BY MR. BAKER:

Q Go ahead, Doctor.

A Ideally, when viewed simultaneously from both
psychological and physical perspectives, if you tunnel wvision
a patient you get a tunnel vision, conclusion, or there's that
danger. And it's the importance of the, considering both of
these things, that can prevent this man from having
unnecessary surgery, and further ruining his life.

Q Well, let's talk about tunnel visicon for a second.
You saw Enrique one time?

A Yes.

Q You read his medical records; is that right?

A Yes.

Q And there had been deoctors who had been treating him
for years, and years, and years; is that correct?

A Yes.

AVTranz

E-Reporting and E-Transcription
Phoenix (602) 263-0885 » Tucson (520) 403-8024
Denver (303) 634-2295

14 App. 2701

T R R N Ve S S




159

Q Who have seen him on multiple occasions and then
have the opportunity to react with him and speak with him; is
that right?

A Yes.

Q And I don't mean to get excited. But you're
obviously a doctor of great experience and who cares for
people, but your relationship with your patients is dynamic,
you cormmunicate with them; is that right?

A I try to communicate with them.

Q And you see them in different days, and different
states, is that right?

A Yes.

Q And your care of them is never static. It's not a
one-time flash in a moment thing; it's dynamic, it's
interperscnal; is that fair to say?

A That's fair to say.

Q So Dr. Shaw who has seen Enrique for years and years
and years says he has RSD based upon that dynamic,
interperscnal relationship with him, and a review of all the
medical records; are you aware of that?

A I'm aware that Dr. Shaw says that, and it's in
contra-distinction to what he has written in his records.

Q Oh. Dr. Shaw testified here totally. And if you're
speaking about the fact that he was talking about the lower

extremity, didn't have sweat, or didn't have modeling and that
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type of thing, is that what you're talking about-?

A Yeah. He doesn't --

Q Yeah.

A -- document anything in the records to support a
conclusion of RSD.

Q Please explain that to us. And the Judge has heard
it. The temperature he was speaking about, the modeling he
was speaking about, or any colors, was a look at his shin to
determine that there was no popliteal type of thrombosis,
because of his history of pulmcnary embolism,

He specified specifically he was not commenting on
the condition of the knee, and he specified specifically that
it was collusion that there was RSD; do you understand that?

A I understand that you can't make a diagnosis of RSD
if you don't have the -- the data that compel that conclusion.
You have tc have a well reason of conclusion.

Q Let's talk about --

A -- he didn't have any.

Q Let's talk about the data. Dr. Miller saw allodynia
hyperesthesia, color changes, temperature changes, sweating,
and met the five out of six criterion for the guidelines for
RSD that we talked about; you'll consider that, right?

A Yes.

Q Okay. Then Enrigue was sent for a lumbar

sympathetic block, which is you had stated both diagnestic and
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clinically treating of RSD; is that right?

A Yes.

Q And it stopped his pain; is that right?

A Yes.

Q Okay. And then Enrique went for further treatment,
and he went with Dr. Schifini; is that right?

A Yes.

Q And Dr. Schifini then performed a lumbar sympathetic
lock; is that --

A Right.

Q Did you hear Dr. Schifini's testimony, or read any
of Dr. Schifini's testimeony?

A Yes.

0 And do recall when Dr. Schifini said that he
believed that Dr. Miller had adequately treated the
sympathetic component of the RSD, and that Enrique was no
longer suffering from RSD, but from a complex reglonal pain
syndrome which was not mediated sympathetically?

A Yes.

And you heard --

I'm aware that.

Q
A
Q -- that testimony?
:\

Yes.
Q And he's a board certified pain management dector

with a fellowship; do you understand that?
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A Yes.

0 Okay. Now Dr. Schifini then decided to do a spinal
cord stimulator, correct?

A Right.

Q And a spinal cord stimulator is another means of
getting rid of the pain from neurogenically mediated diseases
and patholcgies; is that fair to say?

A Yes. It's --

And what --

-- fair to say.

-- happened? Enrique's pain --

Well, they put it in trial --

And Enrique's pain went away, is that right?
Yes.

Q So two recognized modalities, both for diagnosing
R3D and.for treating RSD worked in this patient; is that
correct?

A That's correct.

Q QOkay. And you're aware that he continues to have
knee pain today; is that right? He claims to have knee pain;
is that fair to say?

A You're telling me he claims, I have not talked to
him today. So I --

Q The doctor's records indicate that he has knee pain;

is that right?
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. Yes. The records that I've seen indicate ongoing
knee pain.

Q And one of these Waddell signs, or your red flags
that you talked about, said that a Waddell sign is a
disproportionate reaction to an injury in terms of pain; is
that right?

A That's one, yes.

Q And the definition, by the way, of RSD, or one of
the definitions, is a disproportionate reaction to a traumatic
event in terms of pain; is that right?

A No. It's not right. It isn't a reaction. It's a
pain that is disproporticnate to what would be anticipated
given the injury.

Q Correct. And what you said is one of the Waddell
sign, is that