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Verbatim Digital Reporting, LLC � 303-798-0890

LAS VEGAS, NEVADA, WEDNESDAY, NOVEMBER 10, 2010, 1:22 P.M.1

(This is a partial transcript, containing the closing2

arguments, only.)3

*   *   *   *   * 4

THE COURT:  All right.  Whenever you're ready, Mr.5

Baker.6

CLOSING ARGUMENT BY PLAINTIFF7

MR. BAKER:  Your Honor, I'm not going to be very8

long, because I have watched you watch, and I hear your9

recollection as you spit it back at me.  10

And I just, first, also haven't seen a three-week11

bench trial and I wanted to thank counsel, and the Court in12

particular, and the court staff for just a cordial,13

experienced trial in a -- in a very orderly and mannerly way14

and it was really appreciated.15

I have put together a computation of plaintiff's16

damages, if I may approach.17

THE COURT:  By the way, it's nice to hear that.  And18

I appreciate the fact that counsel has a cordial, professional19

relationship as well.20

MR. BAKER:  He's a good guy.21

THE COURT:  It's been a pleasure.22

MR. WARD:  I think we both done our best.23

THE COURT:  I think you have.24

MR. BAKER:  So saying that, I do have to say a25

16 App. 3075
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couple of things that K.C. had talked about during his1

opening.  2

And, Your Honor, when I came into the Court and I3

opened for you, I suggested that this was a case that4

liability was clear, and I believe that that's established. 5

It's a case that Enrique Rodriguez was fundamentally ruined. 6

I mean, his foundation was taken out and he was injured in a7

very profound way with a constellation of arguments.  8

And I promised that I would bring people into this9

court, and according to scientific methodologies, and known10

scientific protocol, and known medical protocol, show you how11

this perhaps seemingly separated-in-time constellation of12

injuries was very much related to having the foundation taken13

out and the structure just kind of crumbles afterwards.  14

And that's a fundamental rule of any kind of15

constructive reality.  If you take out the foundation, the16

structure is going to crumble.  And what K.C. basically said,17

and we've made up and had accord since then, is that Mr.18

Rodriguez was fat and was a liar, and that I manipulated the19

medical evidence, and that these doctors were not going to20

link up this case for you in a manner that was credible and21

believable.  22

And I'm not even speaking to a preponderance, I'm23

speaking in a matter that just rings true in the face of a24

mountain of scientific testimony in front of you.25

16 App. 3076
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So let me talk just briefly about the liability,1

because I kind of just did it twice with respect to my2

motions.  3

But this Court is aware that it used to be this4

promotional event, the Monday night football with Brandy5

Beavers, it used to be in a room called the Key West room. 6

And it was taken from the Key West room and it was put into7

the Sports Book to help profit the casino and there's no8

worries with that.  I want Las Vegas casinos to be profitable,9

I live here.  But certainly not in a way that it endangers10

people.  11

And Sherry Long, who was the all business lady who12

was sitting up there, very specifically said that she heard13

about these objects being thrown, thought it was14

inappropriate, foreseeably could harm somebody, was risk to15

her patrons, was just not the thing that she was going to have16

on her property and had a meeting with her staff, including17

Denise Demuncus (phonetic) and told them these promotional18

items are not going to be thrown into the audience for just19

the reasons that I told you, because someone's going to get20

hurt.21

Brandy Beavers and Denise got together and they22

constructed actual goal posts, and erected them in the middle23

of the sports bar and had promotional events where these24

promotional objects were being thrown through the goal posts25

16 App. 3077
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and she was riling up the audience and lo and behold, look1

what happens.  2

Both Vicki and Sherry testified that the injury that3

occurred to Enrique was exactly the type of injury that they4

had hoped to prevent by instating this procedure that5

promotional items not be thrown.  It was their rule.  They6

adopted it.  I asked if it was a safety rule.  It was a safety7

rule.  It governed the safety and the health and the welfare8

of the people on the premises and they violated it.9

And then Mr. Franklin came into court and he very10

honestly had to say that it was a conscious disregard of a11

known safety procedure.  Now, with that very strong triad of 12

-- of evidence and that very strong triad of foreseeability13

aspect to the exact injury that occurred, it's respectfully14

suggested to the Court that the liability door is closed.  15

Any argument that Enrique should have walked out is16

completely specious.  It was a sports bar where they invited17

patrons into the sports bar for the purpose of promoting a18

Monday night football event.  And they have a duty to do it19

safely and they admitted that they violated that duty to do it20

safely in a conscious manner.21

It's really rather abhorring if you think about it,22

because exactly the injury that occurred -- and I'm sorry to23

repeat this, but it just keeps ringing through my head.  I24

mean, just what happened to Enrique could have been prevented. 25

16 App. 3078
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This wasn't something that was a Pfaltzgraff.  You know,1

somebody didn't throw a water bottle and something exploded on2

the other side of the casino.  Precisely what they envisioned3

happening, happened, and it really shouldn't have been allowed4

to do that.5

And so K.C. is saying it's not their fault, and then6

bringing an expert in to say it was a conscious disregard, I7

mean, that shows me an inconsistency, which has been Mr.8

Ward's theme throughout the trial, is the inconsistency of the9

testimony of Enrique Rodriguez.10

So, Your Honor, in this forum it's been really11

interesting, because I've been allowed to introduce evidence,12

I've been completely truthful.  And it was lawyering without13

showmanship, there was no jury to have to puff to,14

misdirection is impossible, we're not going to fool you.  And15

it was -- it was really interesting watching how the case kind16

of changed from the perspective of how defendant presented it.17

When we first came into the courtroom, Mr. Ward18

informed the Court that he wasn't injured.  He had a sprained19

knee.  That's what happens Enrique Rodriguez [inaudible].  And20

as the evidence developed, and as the doctors began to testify21

-- his doctor, Dr. Becker, came in and said no, no, no, we'll22

give him the right knee.  23

And I suggest to you that's because he read the24

deposition testimony of Dr. Shannon and other doctors and knew25

16 App. 3079
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that it was convincing and that he was going to look really1

biased if he came in here and testified that that first knee2

surgery wasn't related.3

On his direct they threw in the carpel tunnel4

syndrome and they said, oh, okay, so that's related, too. 5

They did that even though in his report he said it would be a6

long stretch of the imagination, if you remember, to hook up7

this carpel tunnel syndrome.  8

And what happened is, we're lawyers, we know what9

happened.  He looked at it and he said, oh, you know there's10

strong evidence.  Let's throw these guys a bone with the11

carpel tunnel syndrome and with the knee and maybe the Judge12

will just stick to the carpel tunnel and knee and think that13

nothing else will be related. It's called a damage control14

mode at this point in time.  And Mr. Ward was brilliant, went15

into damage control.  16

Well, Dr. Becker then testified on cross-examination17

that the second knee was also related, okay.  So now we have18

the carpel tunnel surgery, two knee surgeries, both related. 19

But now what we need to do is we need to desperately try20

damage control at this point in time.  21

And we'll have Dr. Becker, who incidently is the22

only orthopedic surgeon apparently in the whole world that23

thinks torn meniscus is not a pain generating mechanism, you24

heard Dr. Tauber testify about that, it's really25

16 App. 3080
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unconscionable, and has the professional acumen to be able to1

take and sense sympathetically mediated pain changes and2

differences with his bare hands, while other doctors use a3

laser thermometer, sat on that stand and said, his lumbar4

spine and his cervical spine are not related, because these5

are the big damage items.  6

And his RSD isn't related.  And that's the biggest7

damage item, because the Court has sat here and heard that8

he's going to need a permanent spinal cord stimulator.  The9

Court has heard about the agonizing, relentless, permanent10

quality of RSD pain.  These doctors testify, ooh, I can't11

remember the exact words, oh, that's not something you want. 12

And, oh, you know, that's a nightmare.  And we've heard that13

from seven doctors, about, in this case.  Just what an awful14

disease it is.15

So let's see about how the evidence, then, kind of16

grew because, you know, it's a house, you build a firm17

structure on a foundation of bricks.  This isn't something I'd18

say to a jury, but I need to show you, I need to prove it to19

you.  That's my job.  20

So who do we hear from first?  We hear from Dr.21

Shannon, and she talks about the knee and she says, did a22

beautiful surgery and we looked at pictures.  And everyone is23

really, really excited with Dr. Shannon.  Their expert, you24

know, spoke about great surgery, and clean surgery, and I25

16 App. 3081
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really like Dr. Shannon.  And her testimony was bright and1

energetic and vigorous and she was into it, for lack of a2

better word.3

And, you know, I just wanted to talk to her about4

his knee.  And then on cross-examination, when K.C. was5

speaking, Mr. Ward was speaking with her, she just -- she just6

spoke out about the postural changes, about how that would7

cause lumbar problems, how that would cause cervical problems. 8

I didn't elucidate that testimony.  I didn't, you know,9

manipulate the medical evidence.  It -- she -- she ranged on10

her topics very knowledgeably, and this was one of the topics11

that she testified to.12

They have the understanding that that -- that that13

is part of the [inaudible].  Now you also understand that14

three months into his treatment he was having tingling in his15

fingers.  And so nothing that he's saying isn't credible.  Mr.16

Ward has spent so many times trying to say, Enrique said that17

his pain started with the accident.  18

It did start with the accident.  Anybody who19

understands and deals professionally, like we do, with the20

concept of causation, knows that causation means that it's21

reasonably foreseeable as a consequence of the action. 22

Different than one of their experts testified, but we can talk23

about that later.24

So what do we have?  We have Enrique using assistive25

16 App. 3082
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devices.  We have postural changes.  We have a great amount of1

weight that's gained.  Nick, his friend, was trying to be nice2

about it when he said, oh, no, no, he saw the major weight3

gain come after this accident.  4

That's a nice man, your Clerk knows him.  I mean,5

he's a pillar of the community in Riverside.  He is involved6

in an enormous range of honest, community-minded, non-selfish,7

non-money grubbing endeavors.  And he testified to you from8

that stand that his friend has changed, will never be the same9

again, is a completely different person.  10

He still loves him, because he's not the type of11

person that would abandon his friend.  That testimony was12

honest.  And it was not controverted by any video, and it was13

not controverted by any evidence of pre-existing conditions14

and it was not controverted by the evidence that Enrique put15

on to -- into evidence with you.16

They had a good life.  They had a nice life.  He had17

a nice family life, he had nice friends, he had a nice18

community.  He had all of those things that we're searching19

for so desperately in life and he had them, okay.20

So who comes next onto the stand that we're talking21

to?  Well -- well, it's not in chronological order for who22

testifies, but Dr. Tauber.  Dr. Tauber flew all the way in23

from L.A. and Dr. Tauber sat with you and talked about the24

loose body and talked about the fact that that's a pain25
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generating mechanism, and was really unconscionably surprised1

by any testimony that purported to be legitimate that said a2

torn meniscus is not a painful event and spoke to you about3

his surgery.4

And then he spoke to you about the fact that5

something was just going on.  He wasn't getting better,6

Enrique wasn't getting better.  Another theme.  You know why7

sometimes you don't get better?  Sometimes you don't get8

better because you have an event that topples you, and when9

you watch something fall, it falls in pieces from the bottom10

down.  Or up, from the bottom up.  11

And sometimes you don't get better because your12

disease mechanism is either permanent, or untreatable, or you13

can't afford to treat it, and that's just not being made14

available to you.  And you heard evidence of all of this.  Dr.15

Tauber explained to you that what he saw was his pain changed16

from a mechanical nature of pain, which would be the meniscus17

tear, or the synovitis or the chondromalacia, or the loose18

body into a burning, horrible sensation.  19

And it rung a bell, it triggered him.  And he sent20

him out for an examination; one, to see if it was a21

mechanically based pain, so he received injection, didn't get22

rid of the pain.  So it's not mechanical, right?  You rule23

things out.  That's what doctors do.  That's what a scientific24

methodology employs, you rule things out.  25
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He goes to see Dr. Ferrante.  Dr. Ferrante, by the1

way, is in L.A.  He's outside of this manipulation network2

that perhaps was at one time suggested.  He thinks it's a3

mechanical pain, probably, but possibly RSD.  Let's go ahead4

and rule out the RSD with a lumbar sympathetic block.  That's5

how you do it.  That's what you do.  6

It's a specifically a block that hits those nerves7

which are sympathetic, that all the doctors have described to8

you.  That -- that fight or flight reaction, the pupils9

dilating, the color changes, the temperature changes, the hair10

growth, all sympathetic responses.  11

So they send him to Dr. Miller, an expert and very12

apparently, I don't know him, but well acclaimed doctor in13

L.A. who performs a lumbar sympathetic block, all right.  And14

it works.  That's how you know that there's sympathetically15

mediated pain.  The fact that Enrique never gets better is not16

true.  At that time, his sympathetically mediated pain went17

away.  And then he had a second shot, and it went away.  And18

Dr. Miller noted and came up with a conclusive diagnosis of19

RSD.20

And this isn't a fantasy ailment.  This is a21

horrible, painful ailment that came into existence after the22

Confederate War, when people were getting their legs blown off23

in great numbers.  And people were like very quizzical about24

why the fact that somebody with no leg could feel pain in his25
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foot.  And it began the study of causality that we talked1

about, went to Walt Canyon.  Walt Canyon was an amazing doctor2

in the 1850s and he began the study of this syndrome.  And RSD3

has a sympathetic component.4

So he comes back to Nevada.  Finally, thank God,5

there's something that's working for him, are these lumbar6

sympathetic blocks.  And they're painful.  You've heard him7

describe the pain, big needle stuck into your sympathetic8

nervous system.  I don't like needles, so for me, I'm kind of9

already -- but not a nice thing.  Three series of lumbar10

sympathetic blocks that Enrique is undergoing -- well,11

apparently and we'll talk about that later because he needs12

attention, all right.  13

So he goes for the lumbar sympathetic with Dr.14

Shifini and it doesn't work.  And now all hell breaks out.  I15

mean, he is in intractable pain, he's in excruciating pain.  I16

mean, it's been commented on so many times how much he said it17

hurt.  You know why he said it hurt that much?  Because it18

hurt that much.  And he's telling his doctors it hurts that19

much and he's becoming desperate.  He's desperately crying out20

for pain.21

Now, this pain is nothing knew to him.  Now, it's22

been suggested that early on in September when he first saw23

Dr. Mortillaro, he already had a chronic pain syndrome, and he24

was already banging his head against the wall.  He had been25
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walking around on a ripped meniscus with chondromalacia for1

six months.  That hurts.  That's frustrating.  And the only2

reason he couldn't get it fixed, the evidence has shown you,3

is because his lawyer couldn't get the job done.  And that's4

not his fault either.  5

So if it's starting to seem like things are working6

really badly against Enrique, they are.  And they are because7

the Palms Hotel was careless.  And that's been established to8

you as well.9

So, now what can they do?  They put in a spinal cord10

stimulator.  Look again, it works.  The two methodologies to11

get rid of sympathetically mediated pain worked.  Enrique12

never gets better?  Yeah, he does get better.  He gets better13

when the problem is addressed, and an RSD, which is now a14

complex regional pain syndrome because the sympathetic15

component, as all the doctors testified to, dropped out during16

the lumbar sympathetic blocks.  That's what they expected to17

see.  That's what occurred.18

So he has the pain stimulator, and it works.  And19

he's still waiting and waiting and waiting to get that pain20

stimulator.  21

So let's talk about what the doctors said.  Shannon,22

knee caused in the accident, postural changes, he's going to23

have lumbar and he's going to have cervical problems.  24

Tauber.  Tauber said the same thing, that the knee25
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surgeries were caused by the accident, that he had postural1

changes and was using assistive devices, he's going to get2

lumbar problems, he's going to get cervical problems.3

Dr. Shaw was -- Dr. Shaw was moving to me, I don't4

know.  I know people react to emotion in different ways.  But5

Dr. Shaw, back in 11 of '06, said he was going to need lumbar6

surgery, that there were postural changes that occurred to7

him.  8

Dr. Shaw, obviously, very much was concerned for9

Enrique Rodriguez.  And I'm supposed to apologize to the Court10

because he's embarrassed that he cried.  But can you imagine11

the frustration of a doctor who has an oath like we, to12

protect and to serve and to heal his patients.  That's like a13

mixture of a cop and a doctor, huh.  14

But knowing that there's a cure, seeing that there15

was a cure, it's consistent with his diagnosis.  Remember that16

Dr. Shaw saw Dr. Miller's records which said he had17

hyperesthesia, allodynia, modeling of his leg, temperature18

changes measured scientifically of his leg, color changes,19

nail changes.  All of these things that were five out of six20

on the guideline for RSD.21

So Shaw's looking at this, and he can see the kind22

of pain that Enrique's in.  It was a horrible pain and he's23

sensitive to it.  He was a loving guy and he's committed to24

helping his patients.  And he actually teared up on the stand25
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at the frustration he felt that Enrique Rodriguez could not1

get the pain stimulator to heal his pain.2

I just ask the Court -- I'm sorry, Enrique -- but I3

just ask the Court to please try to imagine the frustration4

Enrique Rodriguez is feeling that he can't -- if it makes this5

doctor cry, that he can't get the pain stimulator.6

So, now we hear from Dr. Shifini.  Dr. Shifini is a7

really impressive guy.  I found his depth of medical8

knowledge, even for doctors, to be somewhat extraordinary.9

And Dr. Shifini conclusively told you he has RSD10

based upon his examinations, based upon -- and I'm calling it11

RSD now and I shouldn't.  Complex regional pain syndrome.12

Based upon the whole host of findings that he had,13

including the fact that the temporary stimulator worked, which14

is exactly what Dr. Shifini thought would happen.  15

And then Dr. Shifini went through and also explained16

that there were postural changes and that the assistive17

devices and that his lumbar pathology was not only18

foreseeable, but was just going to happen.  He concurred with19

Dr. Shaw, who concurred with Dr. Tauber, who concurred with20

Dr. Shannon that this was going to happen to Enrique21

Rodriguez.  22

And Dr. Shifini spoke to you about the costs23

associated with the future surgeries that he was going to24

require, helped explain to the Court the medicine in a very25
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scientific way, and really spoke about the fact that Enrique1

was permanently, horribly injured.2

Now, think about what's going to happen.  If we fix3

the foundation, if we get the pain stimulator, then he's going4

to be happier, he's going to move better, he's going to be5

less restrictive, more active and then we're just going to6

have to kind of build up.  7

You heard that he's going to need a single layer of8

fusion to a reasonable degree of probability, and that his9

neck is going to require shocks to a reasonable degree of10

probability, and hopefully someday what we can do, and11

probably someday what we can do, is make him a man again.  A12

happy, productive, associated with other people type of man.13

So they heard all this evidence, and so they bring14

in Dr. Becker at this point in time.  And Dr. Becker says, no,15

no, I know I'm in a minority, but because I'm an orthopedic16

psychiatrist, he said he's better qualified than this host of17

other doctors, not including the doctors in the medical18

records.  Some of the finest doctors in our community.  19

Dr. Kidwell, a pain specialist from the military. 20

Dr. Shifini, a very bright person there.  Dr. Shannon, I think21

she might be a genius, but don't tell anyone that I said that,22

you know, educating the Court on the issues.  Dr. Shaw, the23

caring doctor who had the dynamic, dynamic relationship with24

Enrique.  25
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And I didn't even know what to say to that and I1

didn't respond to it.  Dr. Becker said, I'm better qualified2

than every other doctor in this case, including Dr. Miller, to3

diagnose RSD.  4

Well, he heard Dr. Tauber, the other [indiscernible]5

he said, [indiscernible] don't treat RSD, it's a pain6

management issue, and it is.  If you're part of the school of7

doctors that refers out to professionals and board8

certifications -- and let's remember, I like Dr. Becker.  I9

think he's a great guy.  I want to go see him play the organ.10

But he was a doctor at a time that none of these11

other subspecialites existed.  He treated like a country12

doctor with a bag where he treated a whole range and13

constellation of problems.  And, you know, we've seen stuff14

like that before.  Remember, he testified that board15

management -- that board certification and pain management16

even existed.17

Board management and pain -- board certification and18

pain management exists because we've learned.  We've19

developed, we've -- we've increased the profession and where20

we're going with it.  And those are the guys that treat and21

diagnose RSD, not a orthopedic psychiatrist, which incidently,22

I've never [indiscernible].23

Okay.  So what's their last chance, all right?  Dr.24

Becker, with all respect, had to admit on the stand that his25
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emotional ability was part of the chronic pain syndrome.  You1

heard that from everybody.  That his tendency to focus on2

pain, that somatization, which is not the DSM, but which is3

part of chronic pain syndrome, that that -- that that's part4

of the chronic pain syndrome and was entirely consistent. 5

That each and every one of Enrique Rodriguez's6

complaints was entirely consistent with the medicine, entirely7

consistent with the diagnoses that the doctors came up with.  8

You know, they came up with a diagnosis of RSD,9

because he had all the signs of RSD.  They spoke about the10

fact that a bone scan is one of many, many different things11

that you look at, but is not diagnostic of RSD.  So if you12

have six signs, and one not there, there's a diagnosis of RSD. 13

Your hypothesis is supported by the scientific evidence.14

Now, they must have jumped when they saw in Dr.15

Mortillaro's report, where they talked in the Behavioral Study16

2, that it was either a desperate cry for pain, that it was17

maybe secondary gain motives, pain magnification, and put to18

credibility questions with respect to Enrique Rodriguez.  You19

know why?  It's because they don't understand the test.  20

The test itself, as Dr. Mortillaro talked about and21

even Dr. Becker talked about with his red flags, raised his22

red flags.  And so then you go and look for clinical23

correlation. 24

//25
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So let's see what the clinical correlation was at1

that time.  He might be someone desperately crying out for2

pain.  Well, hell yeah.  Anyone would be, okay?3

He started with two knee surgeries, a bunch of shots4

to his back, some of which worked, that didn't work.  A5

procedure, a pain procedure to put in a stimulator which he6

was being checked for at the time of Mr. Mortillaro's report.7

Had been limping around in pain for three years,8

nobody's giving him any answers.  The lawyers aren't getting9

this stuff done.  He's not getting the treatment that he needs10

and he is desperately crying out for help.  And all those11

other things, as Dr. Mortillaro told you, were ruled out with12

the objective findings, the findings from Dr. Miller, the13

findings from Dr. Shannon.14

I didn't understand what Mr. Ward was trying to say15

when he was cross-examining Dr. Mortillaro and asked, "And16

those pain complaints didn't go away, didn't go away, after he17

had that very pristine, great surgery from Dr. Shannon."  18

Come on.  I mean, if -- things need to be looked at19

in context and in a truthful, scientific matter.  The pain20

didn't go away, because there are loose bodies in his knees,21

the torn meniscus, synovitis and chondromalacia.  Would you22

expect pain to go away under those circumstances?23

So these -- these are what his themes have been. 24

First, Enrique Rodriguez wasn't hurt in this accident.  Well,25
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that's blown out of the water by his own doctors and by1

everyone else.  Enrique Rodriguez's pain just doesn't go away. 2

Sure it does, when he gets a pain stimulator.  That's when his3

pain goes away.4

Enrique Rodriguez is inconsistent in his -- in his5

reporting.  Enrique Rodriguez has the most consistent6

reporting that I've ever seen in medical records.  There's7

thousands of pages of medical records in front of you and8

there's like, what, three inconsistencies, four9

inconsistencies that have been pointed out over six years? 10

That is not inconsistent reporting.  That's something that you11

talk about and point to when you're trying to hide the ball12

and misdirect and not attack something face on honestly and13

truthfully by looking at the science and the people who are14

supporting the science and the conclusions that the scientists15

have reached.  16

And I'm going on about it, and I'll stop.  But all17

the scientists who are involved in his treatment, people in18

two different states, people who knew each other and didn't19

know each other have concluded a few things.  And I'll just20

enumerate them.  21

One is, Enrique's knee was hurt mechanically in this22

accident.  Two, that Enrique's knee was hurt neurogenically in23

this accident.  Three, that that neurogenic injury resulted in24

a regional pain syndrome that was sympathetic, that then25
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became a regional pain syndrome that was not sympathetic. 1

Four, stimulators work on that.  Five, because of the2

assistive devices, the weight gain and the postural changes3

supported by that whole big X-ray that was such a big deal,4

where the doctors talked about biomechanical changes due to5

postural changes, are going to make his back hurt, and are6

going to make his neck hurt.  And then very consistent7

testimony, again, by doctors on a broad range that we can fix8

it.  We can fix it if given the opportunity.9

So let me go over the computation of damages with10

you and have I brought that to the bench already?11

THE COURT:  Yes.12

MR. BAKER:  This -- what we did, Your Honor, is --13

and I might attach this as an exhibit with the Court's14

permission.  It's not typically an exhibit, but I think it15

will help you do a faster -- not faster for us, but then you16

don't have to dig through every exhibit.17

The past medical expenses that we put in evidence,18

what we did is, we backed out the C-Pap and the respiratory19

type of things which -- I don't know.  And the total amount of20

medicals in evidence are $376,773.38.  21

The future medical expenses, each of which were22

discounted to present dollar value by Terry Dinneen are $9,05923

-- $959,227.  And I put below on the footnotes the exhibits24

that those were admitted for the Court's -- should I say Rob25
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put them there for the Court's convenience.1

The fusion, pre-fusion diagnostics and the knee2

replacement is $686,392.  The discography that was put in3

through -- I think it was one --4

MR. CARDENAS:  Dr. Kidwell.5

MR. BAKER:  Dr. Tauber --6

MR. CARDENAS:  Kidwell.7

MR. BAKER:  Kidwell?  Was $10,000.  Medications and8

supply needs, was the $199,119.  9

And let's talk about the future loss of earnings for10

a second because I skipped over that.11

Terry Dinneen was a vocational rehabilitation expert12

and a forensic economist, came in to you.  And it was such13

honest testimony.  Again, it was nice to see.  14

And he said, yeah, I do have not so much paperwork15

to go on.  Enrique is not a paperwork guy.  There are people16

who are like that.  I'm not a paperwork guy.  If it wasn't for17

my wife and my cousin Andy, I'd never file my taxes, okay. 18

And he said, okay, I looked at this, and then I19

averaged this.  Okay, now averages are recognized in the20

scientific community and the mathematical community, all over21

the place.  And I came up with a number.  But, you know, I22

couldn't be so sure of the number because there was not enough23

information in front of me to be sure about the number.24

And you know what?  He could have come in and25
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testified on the Weid Steel Doctrine [phonetic], that your1

last year of employment and income is what you use to project2

future income, but I'm not going to come into your court with3

that.  That's not real, and that's not true, and it's not fair4

and you'd have seen right through it. 5

So he took an average and then he cross-validated6

it, twice, okay.  Two times cross-validation.  He went into7

the ERI, which is the database that he told you about, for8

people with employment abilities from different levels.  And9

he went into the Department of Labor records with respect --10

and his number was the medium.  He gave you a number that was11

a little above the medium of $47,000 a year.12

Now, I don't know how you do a more valid,13

scientific methodology than to do an average, and then do two14

layers.  And remember, each of those was -- it's a different15

story, but each of those validators serves as a separate whole16

set of validators, and then it's cross-validated with each17

other.  18

So it goes A to B, A to C, C to B, in that kind of19

way.  And it's a cross-validation.  That's very much within20

any accepted scientific methodology, and so he can opine to a21

reasonable degree of probability about what Enrique22

Rodriguez's damages are.  23

And let's look about what he based his testimony on. 24

Enrique Rodriguez, although Dr. Becker who didn't know it25
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until the day he was sitting there, was permanently disabled1

by the Social Security Department, based upon a series of2

interviews -- well, perhaps not a series of interviews, but3

based upon a review of the medical records and the interview4

process to meet a definition of disability that is extremely5

hard to meet.  6

You want a good piece of evidence?  The Federal7

Government that doesn't want to pay for anybody found Enrique8

Rodriguez to be disabled.  Really, at a certain point, it9

becomes mountainous.  10

And so Dr. Mortillaro explained to you that he did11

not look at Enrique as somebody who was looking for attention,12

that wasn't really disabled, that had a fictitious complaint,13

that had a somatization disorder.  That he's a guy who's hurt14

and he was crying out for help.  15

And so how -- how do you calculate his general16

damages?  I always have trouble with that, because there are17

examples that I would use with a jury that I don't think hold18

here. 19

This is what I do know, is that the evidence that20

was presented said that Enrique was happy before this21

accident, had a great relationship with a great woman before22

this accident, was involved in his community, enjoyed children23

throughout his life, played with his friends, for lack of a24

better way of saying it and he had balance.  25
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And he had balance.  And he just worked kind of to1

have enough money to ride for a while, and then worked and got2

more money, and was able to do that because he was successful3

in the labor market and knew what he was doing.  4

And that sort of balance, it balanced with his5

family.  I mean, seven, nine brothers and sisters, still hung6

out with his parents.  And to suggest at any point in time7

that this is a guy who has undergone six years of needles and8

surgeries and doctors and lawyers, to abstract from that9

environment is absurd.  It's ridiculous, it's not truthful,10

it's not fair and shouldn't be said.11

There is a philosopher that I liked a lot when I was12

growing up.  His name is Mortimer Adler.  And he described as13

part of his philosophy that the good is pleasure in the14

absence of pain.  And the Court's probably familiar enough to15

know that I ascribe to that kind of philosophy.  That's what's16

good.  And before this incident at the Palms, Enrique had a17

good life.  That's what all the testimony is.  You haven't18

seen one bit of testimony that would suggest anything better.19

So what do you pay -- what do you pay to replace that?  20

I mean, the Court has a lot of experience with it. 21

And, again, I have no real basis to say, but is $5 million too22

much to pay for the life of a man?  Is $5 million too much to23

take something that was essentially just good and making it24

not only nightmarishly awful, but where it requires a25
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desperate cry for pain -- or for help?  It's hard for me, and1

I think what I'll do is I'll leave that to the Court's2

determination.  3

So I would suggest that maybe the total damages that4

exist in the case are those that we put in for you with5

plaintiff's computation of damages.  Your Honor, I'd actually6

ask that it be marked and admitted as an exhibit for your7

consideration.8

THE COURT:  Very well.9

MR. BAKER:  Rob, do we know what these total add up10

to?  All of the past special damages?11

(Pause in the proceedings)12

MR. BAKER:  No?  If I were to look at it, Your13

Honor, it's about a million three there, two million -- it's14

about $3.1 million, it looks like, Your Honor, of total past15

special damages.  16

And with pain and suffering in this case, not to17

mention any other types of damages that the Court might18

address, you know, I'd respectfully ask the Court for 7 or $819

million dollars to compensate Enrique Rodriguez for what he's20

gone through, for the pain he's suffered in the past, for the21

surgeries he's going to have to have in the future which22

include the spinal cord stimulator, a lumbar fusion,23

injections to his lumbar spine and his neck.  It's even been24

suggested that he should have a gastric bypass.  25
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I don't think this case was ever taken very1

seriously.  And I suggest to you it's the most serious type of2

case, because the injuries not only are horrible, but the3

consequence on a good man are beyond repair.  4

Let me ask Rob if I've forgotten anything, Your5

Honor.6

(Pause in the proceedings)7

MR. BAKER:  Thank you, Your Honor. 8

THE COURT:  Okay, thank you, Mr. Baker.  9

Oh, is this -- do we only have the one copy?10

MR. BAKER:  I'm sorry, Your Honor?11

THE COURT:  Do you have another copy of this item,12

Mr. Baker?13

MR. BAKER:  Did I forget about that one? 14

THE COURT:  Okay, Mr. Ward, whenever you're ready,15

sir.16

MR. WARD:  Thank you, Your Honor.  We had a chance17

to try to see if things would go up --18

Okay.  I'm going to want to show some things and I19

don't know if we've got things working.  So if we can figure20

that out while I get started?21

THE COURT:  Let's take about a five-minute break and22

allow you to do that then, Mr. Ward.23

MR. WARD:  Sure, sure.24

(Recess from 1:59 p.m. to 2:10 p.m.)25
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THE COURT:  Please be seated.  1

MR. WARD:  Your Honor, I would like to ask as a2

matter of court protocol, I have several references to3

testimony that was offered during this trial that I would4

propose to intersperse in my final argument.  With the Court's5

agreement, I want to make sure that I cleared that ahead of6

time, if that's acceptable or not acceptable protocol.7

THE COURT:  Mr. Baker?8

MR. BAKER:  I'm not understanding.  You're just --9

you want to talk sometimes and show movies sometimes?10

MR. WARD:  Yeah.  11

THE COURT:  Oh, I see.  You mean, run clips of the12

actual trial testimony?13

MR. WARD:  Right.14

THE COURT:  Yeah, I think that's acceptable.15

MR. WARD:  Okay.16

MR. BAKER:  Your Honor, before -- and not to17

interrupt, could I attach with my last exhibit -- what we did,18

as well, is we put the exhibit number where the medical bills19

could be found.  And I think that I did not give you that.  I20

just gave you the computation with damages.  Is that right?21

THE COURT:  Yes.22

MR. BAKER:  May I attach that as part of that23

exhibit?24

THE COURT:  Yes.25
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MR. BAKER:  K.C., it's just this.  1

MR. WARD:  Right.  Your Honor, what I'm assuming2

here is that it would be perfectly acceptable for Mr. Baker to3

get up and write it on a piece of paper, and instead of doing4

that, he's put it on a small piece of paper in a legible5

format.  And so it would have that same effect.6

I just want to note, I don't have any objection to7

it.  That's fine.8

THE COURT:  Very well.9

MR. BAKER:  Thank you.10

THE CLERK:  Is she -- does Judge have a copy?11

THE COURT:  No, I don't.12

MR. BAKER:  Can I get that for you?  13

THE COURT:  If you have one.  Otherwise -- oh, thank14

you, Mr. Cardenas.15

MR. CARDENAS:  Hey, no problem, Judge.16

THE COURT:  Thank you.17

Okay.  Whenever you're ready, Mr. Ward.18

MR. WARD:  Yes, Your Honor.  Thank you.19

DEFENDANT'S CLOSING ARGUMENT20

MR. WARD:  If it please the Court, and we appreciate21

Your Honor's attention to this case that we've been here.  And22

I will try to make this reasonably short and reasonably23

succinct.24

//25
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I'm not going to spend my time addressing those1

issues that were raised in Mr. Baker's argument, about what he2

claims that I said.  We know how this works, and so I'm not3

going to spend a lot of time addressing the fact that he says4

that I called his client, fat, which I did not.  5

But we are here, clearly, as a result of an incident6

that occurred on the evening of November 22, 2004.  With7

respect to the events of that evening, Mr. Rodriguez has told8

us that the event happened something like this.  9

He said he was watching the football game and there10

were people there who were periodically throwing items into11

the crowd.  He said that it happened five or six times over12

the period of an hour that he was there.13

I submit to the Court that Mr. Rodriguez has made14

two statements about that and both have been here in the court15

and admitted into evidence from other people.  One statement16

was he thought it was really dangerous and he was upset about17

the fact that it wasn't stopped.  The other statement was that18

he was watching the football game and he didn't even notice19

what was going on.20

I submit to the Court the statement that he gave to21

Dr. Mortillaro, that he thought it was dangerous and that it22

should be stopped, that if in fact that's what he really23

thought, I don't understand why he didn't, either, number one,24

try to get somebody to stop it or simply leave.  25
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He apparently stopped in to watch a football game. 1

There were lots of televisions in Las Vegas, in particular,2

they have televisions at Harrah's where his wife was staying3

that night.4

When Mr. Franklin was here, Mr. Franklin was asked a5

question on cross-examination in a hypothetical context and6

essentially said, if there's a rule and somebody knows about7

the rule and they violate it, aren't they -- isn't that8

intentional disregard of the rule.  9

And Mr. Franklin agreed under those circumstances10

that that would be intentional disregard of the rule, but Mr.11

Franklin did not say that -- that this would be intentional12

disregard of safety of people.  He did not say that.13

What Mr. Franklin said was that something that14

everybody knows, because one of the things that -- one of the15

things that experts are here to offer, is they are here to16

offer things to assist the Court, to assist the finder of17

fact, in things that are not everyday knowledge.  18

And where the line crosses, and perhaps there's no19

need for the expert of Mr. Franklin, is that everybody knows20

that throwing items, promotional items into the crowd goes on21

all the time everywhere.  That it's not an unusual situation22

and it's something that still goes on today.  We see it at23

basketball games, we see it at football games and we see it24

all kinds of places, and it's accepted by people.  And25
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presumably if the people don't like it, they leave.  I don't1

think that there's anything that is highly unusual about that2

conduct.  3

I submit to Your Honor that the common knowledge4

also is -- and this is something that we will address later --5

the common knowledge is just because you set up a higher6

standard for yourself or for your employees does not in and of7

itself, while it certainly is evidence and can be considered8

in and of itself, doesn't set the bar.9

On the evening in question, Mr. Rodriguez testified10

that the item that was being thrown was already on the floor. 11

He testified that after the item was on the floor, something12

which came as a surprise to him, and presumably a surprise to13

everyone else that was there, a woman who had been seated got14

up out of her chair and then took a headlong dive to try to15

get this bottle that was lying on the floor.  16

Why she did that, who knows.  Mr. Rodriguez17

explained that he couldn't anticipate it, and it came as a18

surprise to him and presumably a surprise to everybody else. 19

And she wasn't trying to catch it because it was already on20

the floor.21

Now, Your Honor, the -- most of the time of this22

trial has been spent talking about injuries and damages.  It23

is not been spent talking about liability.  And so I want to24

spend most of my time that I have here today talking about25
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injuries and damages.  And the reason I want to talk about1

injuries and damages is that I want to point out that most of2

the injuries and damages have the connectivity to the incident3

of November 22, through the testimony of the plaintiff. 4

That's the connection between the Palms, which is over here,5

and the damages which are over there.6

Now, Dr. Becker's report is in evidence, and it is7

clear from Dr. Becker's report that he's not saying he didn't8

get hurt.  He is testifying -- he wrote his report and he's9

testifying about the injuries that, in his opinion, may be10

related to the event, and injuries that may not be related to11

the event.12

One of the things I talked about in my opening13

statement, and is still in evidence, the people referred to14

it, was an MRI.  And that was an MRI of the knee, and that MRI15

of the knee said that there was no torn meniscus.  16

Now, Dr. Shannon, I think, was the first live17

witness, talked about the fact that when she looked inside the18

knee, she could see a torn meniscus.  I certainly do not in19

any way question the credibility of Dr. Shannon, nor does Dr.20

Becker.  So when Dr. Shannon says there's a torn meniscus,21

there's a torn meniscus.  22

The one consideration here is that the MRI was taken23

January 28th, '05, and the surgery, when Dr. Shannon was24

looking at this meniscus, was approximately October, maybe it25
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was September, I think it was October.  I don't have all these1

dates in my mind.2

MR. BAKER:  October.3

MR. WARD:  Thank you.  And so when she was looking4

at the knee, she was not looking at the knee in the same time5

frame as the MRI.  The MRI was substantially before that.  So6

it's not necessarily a conflict.7

However, Dr. Shannon said in her opinion she thought8

it was related to -- related to the accident.  And that was --9

that was her testimony and that was her opinion from the10

witness stand and so we didn't question it.11

 What she did say, however, though, is she said you12

cannot date the meniscus.  In other words, when you're in13

there looking inside the knee and you see a tear, you can't14

tell, did it happen yesterday, did it happen the day before,15

did it happen the day before that, did it happen 10 months16

before, whenever did it happen because at the time she's17

operating on him, she is approximately 11 months after this18

accident happened.19

Now, the significance of that, Your Honor, is that20

what she says is, it's history.  She makes the causal21

diagnosis based on history.  She said, I was told that there22

was no event other than 11/22/05.  I'm looking at a torn23

meniscus in October -- 11/22/04.  At least I didn't say '74.24

11/22/04.  She's looking at it in October of '05, and she25
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says, I was told this was the only event, I see a tear, and1

therefore it's related.  In my opinion, it's related.  2

We accept that.  That's her opinion.  What she also3

said, however, if Your Honor remembers is, she said there were4

a number of other knee issues that were not related, that were5

not traumatic, that were degenerative, pre-existing6

degenerative.  7

Now, there are a couple of issues here -- and I'll8

try not to jump around too much, but I want to go back to this9

issue of the relationship of the injury and all of those10

things.  Because what Dr. Shannon says, is that in her11

opinion, because there is no other -- no other explanation for12

it, that the torn meniscus that she saw in October is related13

to the accident.  14

Now, what you heard from both, Dr. Shannon and Dr.15

Becker, is that you could look in the photographs, you could16

see what a good job she did.  What Dr. Becker said was that17

when she was done with the surgery, his knee was better than18

it was before the accident.  But his knee was not hardly19

perfect before the accident.  His -- he had -- he had a number20

of degenerative changes that pre-existed the accident.21

Now, he didn't get any relief.  He had pain22

immediately thereafter.  Now, the argument is, well, he had23

pain immediately thereafter because he had a torn meniscus and24

because he had a loose body and he had a bunch of things.  25
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He didn't have a torn meniscus and he didn't have a1

loose body and he didn't have a bunch of things on the day2

after the surgery.  On the day after the surgery, he had a3

nice clean knee.  He did have surgical wounds that needed some4

time to repair, but the testimony of Dr. Becker specifically 5

-- and I don't remember if Dr. Shannon dealt with this6

specifically, but certainly if she did, I didn't hear anything7

that was contradictory -- is that in this kind of instance8

where you have an arthroscopic knee surgery, that you expect9

that the patient is going to be, in a few days, because10

there's some swelling, there's some invasion, there's a bunch11

of stuff, but within a few days, they're going to begin to12

recover.  And they're going to begin to get better.  And it13

may be a three, four, five or six week process.  They may need14

more physical therapy, but they're going to begin to get15

better.16

Dr. Shannon said, and Dr. Becker said, there may17

come a time when a few -- a relatively small percentage of18

these people need another surgery, but that's not until later. 19

That's something that develops.  20

First of all, there's some healing.  And in this21

case, there wasn't any.  There -- when I say there wasn't22

healing, there was healing, but there wasn't any cessation of23

the pain complaints.  The complaints were the same as they had24

always been, to the extent that Dr. Shannon was concerned25
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enough about it that she said, in effect, I don't know why1

he's complaining of pain.2

Now, she's an experience orthopedic surgeon.  She's3

dealt with a lot of knee surgeries, and she's done the4

surgery, and she's looked at the inside of his knee and she5

can't figure out why he's complaining, why he has pain, why he6

is still complaining of pain of 8 out of 10 on a scale of -- 7

8 on a scale of 10.8

And so what she does, essentially, because he's9

complaining so much about the pain -- and she doesn't say10

anything about chronic pain syndrome at this point.  He's11

dealing with a meniscus.  He's dealing with a meniscus that's12

been torn and needs to be surgically repaired.  13

And so she undertakes an MRI.  Now, her complaint -- 14

and I accept her complaint, that the original MRI she said was15

a low resolution, in her estimation, and you can't read it16

very well, and therefore, her opinion about what she saw in17

the surgery is more -- is in her opinion carries a greater18

weight than this -- than this low resolution MRI.  I accept19

that.  She's the doctor.  If that's what she says and that's20

what she believes, and I certainly have faith in her judgment,21

then I accept that.22

But this MRI was not a low resolution.  This MRI was23

an MRI that she ordered from the place that she thinks is24

appropriate to send them to.  And it wasn't just an MRI, it25
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was an MRI with contrast.  So now we have a high resolution1

MRI, with contrast, that if there's a problem in there, it2

should show up, and it doesn't show up.  It doesn't show up.3

And so she says, I don't understand.  I can't figure4

out, I don't -- I look at this and I see that there's -- that5

the pain complaints are just as much as they always were.  I6

don't find anything here, I don't understand.7

Well, what happens is, Mr. Rodriguez never goes8

back.  Mr. Rodriguez now goes to another orthopedist, and ends9

up this time with Dr. Tauber.  10

Now, Dr. Tauber, once again, offers the opinion that11

when he does surgery, that he finds a meniscal tear and he12

finds a loose body.  Now, we know that the meniscal tear was13

repaired by Dr. Shannon.  So, I'm not sure what we're to14

believe here.  If we're to believe that Dr. Shannon did a15

really poor job, I'm not prepared to believe that.  16

I think Dr. Shannon didn't do a really poor job.  I17

think what happens here and I -- Dr. Tauber was a surgeon.  If18

he found a meniscal tear, I accept the fact that he found a19

meniscal tear.  But once again, he's not looking at this the20

same day that she's looking at the MRI.  He's looking at it21

six months later.  22

Now, here's the problem, Your Honor, that comes up23

in this case.  And I want to do an aside here, because there24

are a number of issues that come up -- that have come up with25
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respect to this case, and the damages, and the linkup of those1

damages from the accident, to the damages.2

Now, I submit to Your Honor that proof is a -- proof3

is a very interesting thing.  People -- people are always4

asking about proof.  And when I was in law school, I was5

trying to figure out what proof was, and lots of people talk6

about it.  And it's -- I think it's probably one of those7

things you can see it when you see it.  8

But I've always felt about proof is kind of like if9

somebody tells you something and you believe it, then you10

prove it.  And if somebody tells you something and you don't11

believe it, then you didn't prove it.  And I'm not sure that12

there's anything that's much more quantifiable than that.13

Now, I'd like to give an example.  The example14

happened yesterday.  When I was introducing my -- or trying to15

introduce my expert's supplemental report, Mr. Baker got up16

and said it was never served on him.  So here we have a17

situation where I'm trying to introduce a supplemental report,18

he says it was never served on him.  I say, I think it was.19

Now, if we stop there, what's the proof?  Well, if I20

simply said to Your Honor, I served it on Mr. Baker, my21

expectation is, you'd probably believe that; until Mr. Baker22

gets up and says, I never got it.  Now, there's a question23

raised and my simply saying I served it on him.  It needs24

more, in terms of proof, needs more.  25
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Now, fortunately, we were able to pull up and print1

out and show a copy of our service signed by me on October 5,2

and showed the proof of service which answered that question3

that it had, in fact, been served on Mr. Baker.  And Mr. Baker4

then accepted the fact that it had been served on him, and5

despite the fact that he had never seen it -- I'm not6

suggesting any ill will.7

MR. BAKER:  [Indiscernible].8

MR. WARD:  He got up and said he hadn't seen it. 9

I'm not accusing him of anything nefarious.  I'm just trying10

to use this as an example.  11

And -- but so we went from something that would be12

relatively complicated, to something that is relatively easy,13

in that, in a manner of minutes we sort of answered this14

issue, was it served on Mr. Baker?  Yes, it was served on Mr.15

Baker.  We're done, we can go on to that -- we can go on to16

other kinds of things.17

But that's -- to me, that's an example of the kind18

of things that comes up, and came up consistently in this19

case, except what happened oftentimes in this case is that no20

one produced the document.  No one produced the information to21

answer the question.  Instead, what we got was quite a bit of22

well, let's just ignore it.  Let's just -- let's just forget23

about that.24

//25
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So we have Dr. Tauber, who sees a tear.  And where1

did we start with?  We started in this case with a whole bunch2

of statements.  And they are statements that are replete in3

the records.  And the statement -- one of the statements that4

is replete in the records is that Mr. Rodriguez told a number5

of people that before this accident, he weighed 180 pounds.6

He was in great shape and he was a bodybuilder.  He7

was -- he ran, he weighed 180 pounds.  And now, as a result of8

this accident and all the horrible things had happened to him9

in this accident, that one of the things that had happened is10

he gained a lot of weight.  11

We all have differing weight challenges.  And for12

some people it's really hard to lose weight.  And I'm13

certainly aware of that problem, and I'm sympathetic to that14

problem, and I'm not trying to say that Mr. Rodriguez is fat15

like counsel suggested I said.16

What I'm trying to raise, Your Honor, is that this 17

-- this is a situation in which not only was he overweight at18

225 pounds, but he was -- he had been at that weight for many19

years.  20

And so we have two situations here.  This weight is21

approximately 75 pounds -- even at that weight, is22

approximately 75 pounds too heavy.  As essentially all of the23

doctors who were asked have testified, that is really hard on24

your knees.  That is really hard on your back.  And so there's25
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been a suggestion that every single complaint that he's had,1

not the asthma, but every complaint related to his back and a2

whole bunch of other things, must be all a result of this3

accident.  4

Well, we know -- we know this tear that Dr. Tauber5

found wasn't present when Dr. Shannon did her surgery, and6

certainly wasn't present the year before.  So we know that7

that's a tear that happened after this first surgery.8

What else did Dr. Tauber say?  Dr. Tauber said he9

found a loose foreign body.  Now, what did Dr. Tauber say10

about loose foreign bodies?  But first, before I tell you what11

Dr.  -- or remind you what Dr. Tauber said, I would like to --12

I think we have what Dr. Becker said about that?  Do we have13

that?  Most of these clips are very short, Your Honor.14

THE COURT:  That's fine.15

MR. BAKER:  I like clips.16

MR. WARD:  And for the record, before we play it,17

Dr. Becker's is from November 5, 2010 at 11:09 a.m.18

(Videotape played)19

MR. WARD:  And Dr. Tauber said at -- that same day20

at 3:12 p.m.21

(Videotape played)22

MR. BAKER:  But that's in the middle of a sentence.23

MR. WARD:  That's true [inaudible].24

So both -- both Dr. Becker and Dr. Tauber said that25
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a loose body in and of itself doesn't cause pain.  And so the1

loose body would not be the explanation for why the patient2

continued to have pain after Dr. Shannon did the surgery on3

him. 4

The other thing Dr. Tauber said is that -- is that5

this loose body, in his opinion, would be something that broke6

off from the -- from inside the knee, somewhere along the7

line, he didn't know exactly when, but he said it would start8

very small.9

And then it would -- as it picked up fluid, it would10

get bigger.  Well, he's seeing the patient six months after11

this surgery.  So it makes perfect sense that on the day he12

saw the patient and looked inside the knee, that he saw this13

loose body that was fairly significant in size on that day as14

he testified that it would get bigger.  15

But that -- that isn't even -- that was the size of16

it -- and clearly, by his testimony, that wasn't the size of17

it after Dr. Shannon did the surgery.18

Now, one of the things that happens is, we have --19

in this case, we have had the -- the -- an opportunity for the20

plaintiff to make some pain drawings.  And the very first pain21

drawing we have goes back to -- okay, this is -- this actually22

is not from the patient, but this is a pain drawing or chart23

from Dr. Heaps on the night of the accident.  24

//25
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And, as Your Honor can see from here, the diagram1

shows pain on the inner aspect of the left knee and that's the2

only notation.3

Now, the next time we have a pain drawing is -- this4

one is from Rancho Physical Therapy.  Now, Rancho Physical5

Therapy is where he went after he was seen by Dr. Nork.  He6

was seen by Dr. Nork on December 6th, and started seeing7

Rancho Physical Therapy on December 8.  8

And this, in fact, is the patient's pain drawing9

that the patient actually put on there and was asked to list10

the areas where he has pain and he put his knee.11

I would like to contract that to a pain drawing that12

he did about a year later.  Whoops, let's go -- if we've got13

these in order.  Do we have a date on that?  Okay, this is14

1/24/05, and we still have a knee is the only thing that's put15

on there.  So at this point, we are two months and two days16

post-accident and the only complaint that's being made is the17

knee.  18

And the date on that is what?  This is 2/14/05, it's19

a little bit small, but you can see that the only -- the only20

notation on there is the left knee.  21

And this is 3/28/05, and the only notation is the22

left knee.  So we are now four months post-accident, and the23

only notation being made here is the left knee.24

//25
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Now, we have one that shows the right arm and the1

back.  This is October 14th, so we're now a year, we're a year2

post-accident when he's putting on this.  And we have other3

ones from about that time.  And you can see here that he's got4

marks everywhere.  And this is from January 25, '06.  So this5

is a year and a half, year and three months after the accident6

that the pain shows up.7

Now, the significance of this, Your Honor, is that8

one of the things that we've heard here, over and over is, oh,9

well, but he must have had pain and he just didn't realize it. 10

And I believe the testimony from Dr. Becker and Dr. Shannon is11

that if you have an injury to something, that it's probably12

going to surface within a few days, within about three days. 13

You don't have an injury today and wake up a month from now14

and feel it for the very first time.15

Now, Dr. Shannon was asked specifically, and Your16

Honor may remember when she was asked about -- when she gave17

the example of the race car driver.  And we all talked the18

race car driver.  Can we hear about the race car driver?19

(Videotape played)20

MR. WARD:  And that, for the record, was -- I have21

the time here somewhere -- that was at October 27 at 3:4322

p.m., that excerpt.23

Now, the significance of that, is that let's fast-24

forward momentarily to Dr. Thalgott.  Dr. Thalgott is a spine25

16 App. 3119



47

Verbatim Digital Reporting, LLC � 303-798-0890

surgeon.  Interestingly, here, that Dr. Thalgott, who said1

unequivocally he would not operate on this person's back, and2

did not come to testify.  Instead the anesthesiologist, the3

testimony about surgery came from two anesthesiologists and a4

neurologist.  5

And Dr. Thalgott said, and it's in his records which6

are in evidence, Dr. Thalgott saw the patient approximately a7

year and a half post-accident.  And he wrote in his report8

that all of the things that he was seeing the patient for were9

causally related to the accident.  10

And as several doctors testified, if you're going to11

determine that something is causally related to the accident,12

you have to know what it is.  I mean, for example, if you --13

if somebody says, well, I -- when I -- I drove -- I was14

driving into my garage at home, and I ran into my kid's15

bicycle as I was pulling my car forward, and the dent is in16

the trunk.  You're going to say, wait a minute, that doesn't17

make sense.  18

So you have to know what happened to be able to19

accurately form a conclusion as to whether there is a causal20

relationship.  21

And so if you take a look Dr. Thalgott's records and22

see what information he was given, upon which he based his23

opinion, he talks about that the patient has neck and back and24

knee symptoms and that the patient had had these symptoms for25
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a year and a half.  1

Well, we know from the record that he hadn't had2

them for a year and a half.  And yet, that information was3

never provided to Dr. Thalgott.  So we have a whole bunch of4

information here that relates to causation between the5

accident and the injury, that is within the testimony of the6

plaintiff, because that's where Dr. Thalgott got his7

information.  That's where all these doctors got the8

information.9

The ones who appeared and testified said they don't10

get all the records.  Mr. Mortillaro said if he does a11

forensic analysis, that he would get all the records and he12

would look at all these things and see if they all fit13

together, but he doesn't do that for his regular patients. 14

And so we have a situation in which Dr. Thalgott is forming15

opinions based on things that he's been told that aren't16

accurate.17

We have Dr. Kidwell doing exactly the same thing. 18

And if you look at all of these doctors, every one of these19

doctors was told that the symptoms of the neck and the back20

had been there from the day of the accident.  21

So when we -- when they're confronted with that, the22

response is simply, well, we'll just ignore that.  We'll just23

ignore that.  We won't explain that away, we'll just ignore24

the fact that the  -- oh, by the way, I know what, the25
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symptoms, they must have  -- they must have come from the gait1

problems.  That must be what it is.  It must be gait problems2

that are causing this.  The gait problems in the patient who3

Dr. Shannon said at length and everybody else has testified,4

is very inactive.  This patient is very inactive.5

Now, some of these things may well have caused --6

come from the gait problems.  However, that's not what Dr.7

Thalgott is saying in his analysis.  He's saying, these8

symptoms started the day of the accident.  And these symptoms9

didn't start the day of the accident.  And the argument has10

been, well, but my knee hurts so bad, I didn't know about any11

of the other things.12

Dr. Shannon makes it clear that there is a13

phenomenon that exists that when someone has a traumatic14

injury, that one particular symptom may take priority over the15

other.  We don't question that that is a valid situation, that16

that -- that can happen.  17

But she didn't say, you wouldn't figure it out until18

a year later.  She didn't say that.  She said that if a good19

doctor was doing an examination, that they would listen to20

those kind of -- those kinds of issues.  21

But more importantly, if we look at all of these22

pain drawings, these are -- most of them are in the hands of23

the patient.  Some of them are in the hands of the doctor24

asking about these issues.25
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So, what else do we know?  What we know is, and we1

know this from Dr. Becker, and we know this from the other2

people that looked at his back, and I don't think Dr. Shannon3

was one of those.  What we know is that this is a person with4

a degenerative back condition.  5

He has multiple levels of degenerative conditions6

that are of long standing, that are not traumatic, and are7

part of the process that none of us like to admit that we're8

getting a little older and that we are -- our back may be9

beginning to give us problems, but it is especially aggravated10

by being 75 pounds overweight.  And that causes stresses and11

continuation of problems and beginning of problems in the12

back.  13

We haven't heard anything about that.  We haven't14

heard anything that's attributable to these things.  All we've15

heard is, well, he didn't have it before, and he had it16

afterward, and therefore it must be related.  But it simply17

doesn't fit with the symptoms.18

Now, it has always been my feeling that -- that the19

trier of fact should not have to be Sherlock Holmes.  The20

trier of fact should have an opportunity to have evidence21

presented and not have to be -- try to decode things and try22

to figure out what's there.  23

And in Dr. -- Dr. Becker's report, you will see a24

reference to the records from Magnolia Clinic.  And Dr. Becker25
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says in his report, which is in evidence, that the patient was1

seen at Magnolia Clinic before the accident for sleep apnea.2

And so I asked Mr. Rodriguez didn't he have sleep3

apnea before this accident because he was saying that sleep4

apnea was one of the things that he had as a result of this5

accident.  And I asked him on October 26 at 3:25 p.m. and6

here's what he said.7

(Videotape played)8

MR. WARD:  And so then I asked him about his9

treatment at Magnolia where the record show that he was10

diagnosed with sleep apnea and here's what he said about that11

on October 26 at 3:25.12

(Videotape played)13

MR. WARD:  Now, we were talking about some of the14

issues and I asked these questions because there is so much15

that's related to accepting the representations that have been16

made.  17

And one of the things that Dr. Shannon talked about18

is that when she did -- when she did her surgery on him, that19

she did special precautions, because he had had a prior20

pulmonary embolus.  And she wanted to make sure that she did21

what needed to be done about the pulmonary embolus.  And22

here's what Dr. Shannon said on October 24 at 4:44 p.m.23

(Videotape played)24

//25
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MR. WARD:  And so I asked Mr. Rodriguez about the1

pulmonary embolism and on October 26 at 3:28, here's what he2

said.3

(Videotape played)4

MR. WARD:  Now, it seems to me that the issues that5

come up when we're looking at injuries and damages, when we're6

looking at proof is that we have this basic question.  And7

this basic question is, do you believe it, or are there8

unanswered questions?  Is there something that hasn't been9

answered that doesn't seem to fit together?  And is there any10

reason to go back?11

And we have, in light of what we have seen in the12

records, that there has been a claim over and over again to13

many, I believe, there were 52 different treaters in this14

case.  And the claim over and over, and the representation was15

made to essentially all of those people that were seen after16

about ten months or a year, that's about the time the story17

changed, to now say that the neck and back symptoms all18

started with the accident. 19

It raises the question of, when Dr. Mortillaro says20

that he did his brief battery for health improvement, and he21

says that the scoring -- not his opinion, but the scoring -- 22

includes, example, exaggeration of symptoms for secondary23

gain, and that it includes the statement "this strong bias24

raises questions about the credibility of the patient's self-25
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reports which may be inflated."  That in light of this, in1

light of what we've seen, in light of these various things2

that don't seem to quite fit together, that Dr. Mortillaro3

could simply dismiss this as, no, this doesn't raise any4

questions whatsoever. 5

As Dr. Becker talked about the Lees Haley Scale, the6

Lees Haley Scale which Dr. Mortillaro said had been used by a7

number of people for 15 or so years, and had been tested on8

millions of patients, and showed a scale that fell within the9

range of 99 point something percent of symptom exaggeration,10

that the response to that was Dr. Mortillaro said, well, he11

doesn't like that scale.  Doesn't like that scale, and he12

thinks that scale is -- should be testing something else, that13

in his opinion it really -- it really doesn't fit.14

And the explanation, every time we have a situation15

in which someone looks at why there are no neck and back16

complaints for an extensive period of time, the answer is17

always, well, his knee hurt so bad, he didn't know about the18

rest of these.19

Now, one of the doctors that we talked about at20

length was Dr. Ferrante.  Dr. Ferrante, I thought, was sort of21

interesting, because Dr. Ferrante was requested to examine22

this patient.  And Dr. Ferrante was -- was haled as the head23

of the department of anesthesiology and pain management at24

UCLA, and he was this great doctor who had -- who had all of25
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these great credentials.  I don't know Dr. Ferrante, but I1

don't dispute that.  But Dr. Ferrante wrote a report, and Dr.2

Ferrante made it very clear in his report, and it's in3

evidence, and he said, well, it's possible he's got RSD, but,4

actually, I think he's got this.  5

And Dr. -- Dr. -- I'm losing my doctors' names here,6

there are so many.  Shifini -- Dr. Shifini said -- well, he7

first said, Dr. Ferrante diagnosed Mr. Rodriguez with RSD. 8

And then when we played back his testimony after he said he9

didn't diagnose it, and we played back his testimony where he10

said that Dr. Ferrante did, at that point, then he said, well,11

he misspoke.12

Well, whether he misspoke or whether he didn't, if13

he said he misspoke, he misspoke, I accept that.  But the14

point is, Dr. Ferrante didn't diagnose RSD.  And Dr. Shifini15

suggested, well, if he had completed what he planned on doing,16

he would have diagnosed RSD, and it was one more of those,17

well, this is what this doctor would have said if he'd had an18

opportunity.19

But the interesting thing about it is, Dr. Shifini 20

-- or Dr. Ferrante, by the way, did not refer this patient to21

Dr. Miller.  If you take a look in his report, there's no22

mention to Dr. Miller's name in there.  What -- but what there23

is, is Dr. Ferrante says, "It's my recommendation, if you24

would continue to have symptoms, that you have" -- I believe25
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he includes three different tests; maybe he had more than1

that, I'm not sure.  Two of those tests were completely2

objective.  One of those tests was subjective.  So those two3

tests that were completely objective as to whether he had RSD4

were negative.  And so the answer was, well, then, we'll just5

ignore that, we don't need that.  We'll just ignore that.6

And you may recall that -- that several people7

suggested that the fungus toenail growth that Mr. -- Mr.8

Rodriguez has, was related to RSD and related to the accident. 9

Dr. Shannon referred Mr. Rodriguez to a dermatologist for the10

fungus toenail growth.  And Dr. Shannon was asked, was that11

related to the accident, and she laughed, and said no.  No, it 12

-- fungus in the toenails is not related to the accident.13

Now, we have the situation with RSD.  Dr. Tauber,14

who says he doesn't diagnose RSD, but said he did diagnose RSD15

in this patient, explained that the reason for his diagnosis16

is that the patient had burning in his knees, and he had17

abnormal increase in pain.  18

Well, if that's what Dr. Tauber thinks is sufficient19

for an RSD diagnosis, I understand why he doesn't diagnose20

RSD, because you heard from all the other people here, there21

are a whole bunch of other things that are involved in a22

diagnosis of RSD.23

Now, the interesting thing about this, Your Honor,24

is Dr. Ferrante said that he doesn't think he had RSD.  25
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Now, Dr. Ferrante tells you in his report what he1

was confronted with.  He was told by the patient, I've got toe2

problems, which Dr. Ferrante says is on something or other,3

that is toenail fungus, that the patient told Dr. Ferrante4

that one limb was different temperature than the other, that5

the patient told Dr. Ferrante that there was abnormal hair6

growth, that the patient told Dr. Ferrante that he had burning7

pain.  That the patient told Dr. Ferrante about all of these8

things that he had, and Dr. Ferrante looked at him and formed9

the opinion that he didn't have RSD.10

And so it's interesting to me when Dr. Ferrante11

looks at all of these things and he says, I don't think he's12

got RSD, but do a couple more tests and we'll see, that other13

people can look at the exact same thing and make a different14

diagnosis.15

Dr. Becker lays out in his -- in his report the16

items that he specifically looked for, and to determine --17

make an RSD determination.  If we can bring that up a little18

bit.19

And this is what Dr. Becker says, at page 14, in20

part 1 of his report, that the things that he specifically21

looked at and formulated the opinion, he said, "No increased22

or decreased nail growth."  23

Now, the interesting thing about that is -- is both24

with respect to no increased and decreased nail growth, and no25
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increased and decreased hair growth is that the explanation1

we've heard, that the reason some doctors can't diagnose RSD2

is that the -- that the -- all the complaints change.  One day3

they're there and one day they're not.  Well, I'm not sure how4

increased or decreased nail growth is there one day and not --5

not another.6

We have hair growth, we have -- we have allodynia.  7

The discussion was about Dr. Miller diagnosed him with RSD and8

allodynia.  Allodynia means, it hurts so much that if you're9

standing in front of a fan, you're going to have pain.  10

The concept of doing a pinwheel test on somebody11

like that, which Dr. Miller says he did, and says was normal,12

I just don't see how those fit together.  The rest of them are13

here in the report.  Muscle wasting, contractor stiffness,14

there's a whole bunch of things.  Dr. Becker looked at all of15

them and made a diagnosis that he did not have RSD.  16

Now, I know I'm talking a long time, so I'll try to17

close this up as quickly as I can, but I do want to talk a18

little bit about damages and -- and there's a couple of things19

that I want to talk specifically about.20

Your Honor has this listing of computation of21

damages.  And it's been one of the issues that -- that we have22

felt has been problematic, Your Honor, is that as Dr. Dinneen23

told you, when -- when the person from his office did a -- did24

a life care plan in this case, and the person who Dr. Dinneen25
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says is well-qualified, and does by checking all the prices,1

and that life care plan was shown -- and shown here, that she2

had down for her cost of a spinal cord stimulator, by the3

doctor who was listed as the doctor who was going to do it,4

his name begins with a "V", I think it was Dr. Vaughter5

(phonetic).  That she had four different items that totaled 6

294,000.  7

All of a sudden, Dr. Shifini comes in and says8

pretty much off the cuff, oh, well, yeah, you know, this is9

about this, and batteries are about 22,000, and this is about10

how much that would be, and whatever, and added it all up and11

all of a sudden we've gone from 294,000 to 959,000, just based12

on what the anesthesiologist has testified from the witness13

stand about a procedure that was going to be done by somebody14

else?15

Then they talked about the things related to fusion,16

pre-fusion diagnostics.  There was no fusion in the original17

life care plan.  And, in fact, the records are full of Dr.18

Thalgott, the spine surgeon, saying. I wouldn't operate on19

him.  I wouldn't do it.  And as Dr. Becker says, he wouldn't20

operate on him, because it's not going to make him any better.21

And so we have in the life care plan that was22

submitted by their life care planner, I'm not talking about23

our life care planner, their life care planner, they had costs24

of 80 to 160,000 for a knee replacement, and all of a sudden25
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those jump up to $686,392, and no explanation.1

I want to talk about income.  And we have a couple2

of things about income.  We have Mr. Rodriguez, who said that3

he had provided all of his information to -- to Mr. Dinneen. 4

I'd ask -- I'd asked Mr. Rodriguez about the information.  We5

went over in his direct examination that if you're going to be6

profitable as a real estate investor, you need to know some7

very basic information.  You need to know how much you sold it8

for, how much you paid for it, and what it cost you in9

between.  And that's -- that's the basic part of it.10

And so we had a question about how much information11

was available.  And so I asked Mr. Rodriguez about this and12

here's what he said at 4/25.13

(Videotape played)14

MR. WARD:  Now, Mr. Dinneen testified that he was15

not given the sufficient information to do the backup16

calculations.  Mr. Dinneen also testified that he asked for a17

social security statement.  Mr. Dinneen testified that he met18

with Mr. Rodriguez in 2008, which would be over two years ago,19

which would be plenty of time to get the social security20

statement.  It would be plenty of time to get tax records.21

The issue on the tax records is unlike the typical22

situation where we're dealing with an employee, there aren't23

any W-2s, there isn't any personnel file, there isn't anything24

to suggest that any of these things did or did not take place. 25
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So there is a question.  1

There raises in my mind a question of are these2

something that could be reliable?  And I think to myself --3

and the example that I used is that if I wanted to prove to4

someone that my income was $400,000 a year, which is what he5

told the chiropractor that he saw in the end of January 2005,6

said that he was a real estate investor, and his present7

salary was $400,000.  8

And he testified that the last house that he sold9

was in February of 2004, and it was his own residence, and10

said that the reason he sold it was because the market was11

good.  And said that he hadn't done anything financially12

between February 15 and the time of the accident and the time13

of this injury and didn't have any explanation for that.  14

And that the job that he described, which was mostly15

trying to find houses on the internet and various other16

listings, and then going out and taking a look at them, and17

then buying them and then, if work needed to be done, he would18

hire someone else to do the work and he would hire a real19

estate expert, a real estate broker to sell it.  20

That description of the kind of work he does sounds21

to me like it could be done by someone who was sedentary and22

someone who could get around in a limited sort of way.  And23

yet, we don't have any explanation for why he continued to not24

do anything all the way through 2005.25
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And so, the question that's raised is a little bit1

to me like the question that was raised yesterday when Mr.2

Baker was unaware that I had served him with a document, that3

I was able to pull up the document and show it to him and4

answer that question.  5

There is a very easy way that all of these questions6

about the veracity and the reliability of these documents7

could be answered, and that is you just pull up your social8

security statement.  We all get one once a year.  I can't get9

yours, you can't get mine, but you can get your own.  10

And yet, they met with their expert two years ago. 11

They could also have gotten, as he testified to, they could12

also have gotten the forms that were filed from the federal13

government, but that would have taken longer.  But just having14

that social security statement would indicate, because of --15

since 1993, I believe, medicare payments have been based on an16

increasingly higher amount than pure social security, and that17

would answer that question.  18

But that question's not been answered.  Instead,19

what Dr. Dinneen said -- or Mr. Dinneen said was that, after I20

took his deposition and raised all these questions, he got a 21

-- he got a letter, a one-line letter from the accountant,22

never talked to him, got a one-line letter that said, yeah,23

they were filed and that's all they got.24

And so we don't have any explanation why someone who25
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is actively involved in the housing market, and has bought and1

sold and owned hundreds of homes, has no tax returns for2

several years in this period of time and the tax returns that3

they do have, at least two of them are dated after the time4

that -- that they met with Mr. Dinneen.5

The third tax return is the one that I find kind of6

interesting, Your Honor, and it's the tax return from 2001. 7

And the reason -- the reason I find the tax return from 20018

interesting, is that it shows a business income on page --9

page 1, shows a business income of $1,700.  10

So this is 2001.  There's no return for 2002, and11

there's no return for 2003.  There's a business income shown12

here of $1,748.  I understand that it's a great concept to13

have not worked very hard, and make a lot of money by flipping14

houses and then you live on it for a period of time, but it15

certainly isn't showing up here in the returns.  16

But if you take a look down at the state return, go17

down to the end of the state return.  What that -- what that18

purports to be is a return that is dated 2001, is filed in19

2004.  Read the bottom of the state return.  Maybe it's the20

top of the state return.  There we are.21

This return claims a refund of $7,500.  It seems22

just a little unusual that we would -- that someone would be23

entitled to a $7,500 return and -- a refund, and not file for24

three years.25
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What I'm suggesting is any questions about whether1

these are accurate, valid and all the other things could be2

very easily answered.  As easy as we've shown the document3

yesterday to Mr. Baker, it could be answered, but they haven't4

been.  5

And so Your Honor is being asked to award, I'm not6

sure what the number was, 7 million, 8 million, whatever the7

number was, based on this wage loss, which Mr. Dinneen said8

that of the six years, somewhere in the neighborhood of 809

percent of the income that is spread over this six years,10

comes in the year 2004 and that income comes from the sale of11

his personal residence.  And that's why the numbers are as big12

as they are.  And for that, the claim is being made for almost13

a million dollars in future loss of earnings.14

But the issue, Your Honor, is that the -- the issue15

of the reliability of all of this -- of all these things isn't16

solely related to the income loss.  It's what ties in and it's17

what connects the neck and back injuries that have all been18

alleged to be related to the accident of November 22, '04,19

when there were no neck and back complaints for a period of20

eight or nine months.  21

And a gentleman who has degenerative back changes22

and is 75 pounds overweight, and is continuing to live -- and23

it's now been six years since the accident, there are other24

explanations for this.  25
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Thank you, Your Honor. 1

THE COURT:  Thank you, Mr. Ward.  Mr. Baker.2

PLAINTIFF'S REBUTTAL CLOSING ARGUMENT3

MR. BAKER:  Yes, Your Honor.  There are other4

explanations, but not the true one, not the right one, and not5

the correct one.  And again, it just seems to me it's come6

back to the same thing, and that is he's fat and he's a liar. 7

That's their case.  8

And let's talk a little bit about the first thing9

counsel had said, because I think I might be boring and he10

might not be paying attention when -- when testimony is being11

evoked.  12

The very first thing that Mr. Ward said when he came13

out of this chair, is that Dr. Shannon said that the14

degeneration that she saw -- excuse me for the -- in Enrique's15

knee was pre-existing degeneration that he had before this16

accident, at the time that he was also overweight. 17

First of all, he mentioned something about 18018

pounds.  I never heard 180 pounds; I heard 200.  But the Court19

might remember something different.20

But what Dr. Shannon said, and if an adherence to21

the truth of the medicine and the testimony of the scientists22

had any place in this courtroom with respect to defendant's23

presentation of their case, is she said on page 65 of her24

deposition, lines -- 25
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MR. CARDENAS:  Trial transcript.1

MR. BAKER:  -- trial testimony -- thanks, Rob -- at2

line 17, "I question -- which indicates to you that meniscal3

tear -- is a frank, traumatically related meniscal tear?"  And4

she answers, "It's causing traumatic degeneration of the5

articular surface and that has to come from someplace."6

So I questioned it, "The degeneration of the7

articulated surface is caused by the frank meniscal tear; is8

that right?"  And she says, "Yes."9

The chondromalacia is the articular surface.  She's10

not saying he had pre-existing knee problems that were11

exacerbated in this case, or any pre-existing knee problems. 12

She said the chondromalacia, the change in the articulate13

surface is related to the tear in the meniscus.  And that just14

goes to show a frank misunderstanding of the medicine, and a15

frank misunderstanding of what's going on here.  16

The second thing that was said is Enrique claimed17

that a water bottle had been thrown and was already lying on18

the floor -- do I have Enrique's testimony right there -- for19

a period of time.  20

And what Enrique said in his trial testimony in21

front of the Court -- and I don't even know why this is22

relevant, but it's just one of those pokes at something that23

is meaningless in the context of the overwhelming medical24

evidence in this case -- is, well, what happened to me, a25

16 App. 3138



66

Verbatim Digital Reporting, LLC � 303-798-0890

water bottle was thrown in my direction.  And it happened so1

fast that there was this lady sitting down in front of me at2

the monitor, there was a TV.  I'm standing there watching the3

big TV and when the ball's in flight, moving the air,4

demonstrating, this lady, for whatever reason, she decided to5

get up out of her chair, turn around and run.  I mean,6

literally run where I'm standing and just take a dive.7

I mean, he's describing an event that happens like8

this, not an event where a water bottle lands at his feet and9

he's sitting there and looking at it and then, you know,10

should I move, should I not move.  He described it as11

happening almost instantly.12

 And Mr. Ward spent, I don't know, 15 minutes, 2013

minutes talking about the MRI, and this date, and the MRI14

contrast.  Mr. Ward's expert gives us the second surgery.  I15

don't know why anybody would speak to that.  Dr. Shannon16

explained why things wouldn't show up on the contrast MRI is17

that the loose body was in the super patella pouch, so it18

wouldn't be seen at that time.  19

Doesn't the truth of that deserve to be put into a20

context and spoken about with this Court?  He completely21

misrepresents -- well, I don't need to say that.  But Dr.22

Tauber's testimony that he put on the screen, and I kind of23

bridled because I thought he stopped in the middle of a24

sentence, because I remember what Dr. Tauber said.  And he was25
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asking about a question by you, Your Honor.  And he stopped1

that film at the point that Dr. Tauber said, the loose body2

itself, where it was found wouldn't be painful.  I believe3

that's what we observed.4

But Dr. Tauber's testimony was, when you allowed me5

to follow up with him, was, "Can I followup with that?"  And I6

say, Mr. Baker -- I say, Mr. Baker -- Mr. Baker, "So is it7

fair that there was one definite pain generating mechanism8

which was the torn meniscus?"  9

"Oh," he says, "you had several.  You had the loose10

body, the torn meniscus and there was some discomfort from the11

chondromalacia.  It was residual as well."  12

"Okay.  And each of those would be contributory to13

the pain complaints that were reported by Enrique Rodriguez?"14

"Yes."15

Dr. Tauber speaks about the fact that when the loose16

bodies float around, they touch areas in the leg that would be17

sensitive so that they're a concurrent pain generators. 18

There's nothing suspicious about this.  It's not, there was a19

loose body that didn't cause any pain.  Again, I don't know20

why I'm talking about the knee.  Their expert gave it to us. 21

But if it has to do with his credibility, this is what22

happened.23

Dr. Shannon did a surgery.  There's a 10 to 1524

percent recurrent rate in meniscal tears.  The loose body25

16 App. 3140



68

Verbatim Digital Reporting, LLC � 303-798-0890

broke off, as she talked about, as a result of her surgery,1

even though she did everything right.  Enrique was walking in2

physical therapy.  She expected post-operative pain for at3

least a month.  He was in therapy which she testified also4

causes pain.  His knee continued to hurt.  Dr. Tauber did a5

surgery, and every doctor, including their own, says it's6

related.  And we talked about the fact that that's the7

foundation.8

And so much has been made, and another9

misrepresentation, that Enrique was telling the doctors that10

his pain started at the time of the accident.  Well, you might11

remember that Maria says she remembers him having neck pain12

and back pain.  13

Okay.  So all of these doctors who are explaining on14

a deep neurotransmitter, neurophysiological level how pain15

works, their testimony should all be ignored, the defendant is16

contesting, because what was really happening in this case is17

Enrique was lying to his doctors about where his pain started. 18

Well, that's not what we're saying for a second and it's not19

what we've ever tried to introduced.20

He had reported pains at the beginning.  Maria21

testified to it.  Enrique doesn't know.  And Enrique, then,22

when he sees Dr. Thalgott, he doesn't say his pain started at23

the time of the accident.  He says, his pain in his neck,24

hands and back started with the accident.  25
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By January of next year, he noticed he was dropping1

things in his hand, completely consistent with the tingling2

that was mentioned in the medical records.  And his left knee3

had such prominent pain, he didn't make much attention to his4

cervical and lumbar pain and the pain in his lower extremity.5

That's exactly what you've heard from every witness6

in this case.  This isn't Enrique saying, oh, well, I fell7

over and my back and my neck hurt at the time of the injury. 8

This is a consistency, not an inconsistency, and it shouldn't9

be said otherwise.10

Dr. Ferrante.  I think that what defendants really11

want us to is ignore a scientific methodology.  And that's12

just painful, because the scientific methodology is the basis13

of truth.  You believe things when you have tested them and14

found them to be true.  15

And you saw I went through with the doctors what a16

scientific methodology is.  It's having a hypothesis,17

meticulously gathering data, testing the data against the18

hypothesis and then dismissing the hypotheses that aren't19

supported by the data.  20

Okay.  Well, let's look at the scientific21

methodology.  Dr. Ferrante looks, and he doesn't say he22

probably doesn't have RSD.  He doesn't say, I am not23

diagnosing RSD.  He doesn't rule out RSD.  What he said, it is24

possible that the patient has a complex regional pain syndrome25
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or a reflex sympathetic dystrophy because even he knows how to1

-- well, especially he knows, how to distinguish between those2

things.3

However, his physical exam is more consistent with4

chronic knee pain of a mechanical nature.  Okay.  So, RSD or5

chronic regional pain syndrome, is included in his6

differential diagnosis.  Every time doctors see a pain7

complainant, if you go in, Your Honor, God forbid, to a doctor8

with pain in this quadrant right here, they're going to have9

potential differential diagnoses.  10

It's going to say appendicitis, it's going to say11

potentially gall stones.  It might include a hernia, it might12

include a host of things.  And then do you know what you do? 13

You test each of those host of things until you find the one14

that's supported by the tests, and that's your diagnosis.15

So what were the objective findings for Dr. Miller? 16

Allodynia -- we've been through it to death.  Well, a lumbar17

sympathetic block is the test, one of the tests spoken about,18

for RSD.  When the lumbar sympathetic block works, there's no19

need to do anything else.  You have diagnosed RSD and when you20

measure it up against the other five criterion he had.21

What -- what -- okay, I didn't call him a liar.  How22

about this for calling him a liar.  When Dr. Becker spoke23

about the fact when I was, like, he had all of these objective24

findings, do you remember when Dr. Becker said?  Well, I know25
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about people who paint their legs, shave them, put heating1

pads on one leg and ice packs on the other.  You know, that2

really does happen out there.  And I asked the question, "Are3

you assuming he's psychotic?"  He's not psychotic, he's in4

pain and this is what happens to people who are in pain.5

So what we're looking at right now is, you can't6

believe Enrique Rodriguez because he forgot that he went to7

get a sleep apnea test.  Are you kidding me?  There's eight8

doctors who we sat and listened to their testimony about his9

pain.  10

There's two actual knee surgeries, two lumbar11

sympathectomies.  The pain stimulator that worked, the12

findings of his doctors upon examination, the testimony of lay13

witnesses in this case that talk about the changes in his14

physical condition, his mental health and his happiness15

[inaudible].16

I mean, in terms of we like to talk to juries about,17

you know, the preponderance of the evidence thing.  This Court18

is extremely aware of preponderance of the evidence.  This19

isn't preponderance of evidence, this is overwhelming20

evidence, which is the oldest defense tactic in the world21

being used is try to find little inconsistencies in six years22

of medical records.  It's like a telephone game in some23

aspect.  And then say that you can't believe him, because of24

different notations in the record.  It's -- it's just wrong.25
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And if we talked about the life care plan, the life1

care plan that, you know, it's pulled out of evidence.  Do you2

know that that life care had a lessor value than the one that3

was put into evidence?  I put less meds into evidence than4

would have been contained in the life care plan.  5

And with respect to Kathleen Hartman, Kathleen6

Hartman had a bad day.  She got it wrong.  I -- the life care7

plan was prepared for someone, and even I, when I was looking8

at the life care plan, I was like, what's this?  This is just9

-- these aren't the numbers for spinal cord stimulators.  10

And I know some of the attorneys that have had11

trials in your courtroom, and I know that some of the12

testimony that's come in with respect to spinal cord13

stimulators.  In this community, we know what they cost, and14

they cost what Dr. Shifini said they cost.15

And something is really irritating me with respect16

to how Dr. Shifini is being addressed.  Dr. Shifini is not the17

anesthesiologist that, you know, looked at Enrique Rodriguez. 18

Dr. Shifini is a board certified pain management specialist in19

interventional pain management.  Okay?  20

He puts things in people.  He puts leads and wires. 21

He's not, quote, "an anesthesiologist".  And he's an22

anesthesiologist only in the sense that he's dedicated to23

taking away people's pain.  And he did that with Enrique with24

the spinal cord stimulator and is desperately waiting to see25
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him have a permanent stimulator, as is Dr. Shaw who cried,1

desperately waiting to have him have the spinal cord2

stimulator.3

And why didn't we call Dr. Thalgott?  Well, other4

than 15,000 bucks, and another day or so in trial.  One of the5

reasons that we did it is, it's been suggested by defendants6

that a forensic evaluation is a great evaluation.  Okay?7

Dr. Shifini and Dr. Kidwell looked at every medical8

record in this case.  They talked about it.  And Dr. Shifini9

and Dr. Kidwell testified that they believed because of10

postural changes, Enrique Rodriguez is having lumbar and11

cervical pain.  12

I asked Dr. Becker on the stand, have you had13

patients with potentially pre-existing lumbar discogenic14

pathology, not the radicular, who have had posture changes and15

gait changes and have resultedly had lower back pain and16

spinal problems?  And he said, yeah, of course.  He might not17

have said of course, he might have said reluctantly, yeah. 18

That's what he testified to.19

And there's nothing as annoying in a scientific20

methodology because, come on, the truth has to have a value,21

then to take things out of context, either negligently or22

deliberately, say statements were made, but they were not23

made.  Pre-existing degenerative knee condition?  That's24

completely the opposite of what she said.  And then to turn25
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around and say certain things just don't fit, certain things1

just don't fit.  2

Well, you know, sometimes in life everything doesn't3

fit.  And sometimes in life the story needs a little bit of4

deduction, a little bit of Sri Lankean wisdom, and5

intelligence, rather than just a rote response to reject6

everything because a tax return wasn't filed.  Or because7

Enrique didn't realize that he didn't go to a sleep apnea8

doctor.  9

He still thinks he [indiscernible].  He still thinks10

this is not him.  But that doesn't affect the credibility of11

every reported pain complaint that you've seen.  So sometimes12

the truth is a web.  Sometimes it's not a [indiscernible].  We13

have shown you a web of truth, of reliable expert testimony,14

of reliable treating physician testimony.  15

And to criticize Terry Dinneen for using an average,16

well, let's talk about that.  It was his primary physical17

residence.  But what was not brought back up to you is he was18

only in it for about six months, and then he flipped it19

because that's what he does, he flips houses when the houses20

are worth something.  21

So he was living in it, he flipped it, he made money22

off of it and he went on.  That seems like a pretty good way23

to live to me, if your wife will let you get away with it.24

But when you look at all of these things and see25
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that the entire approach to this case would be suggestive of,1

oh, you know, the MRI, the first one didn't show anything.  It2

was taken on an old [indiscernible] MRI machine with .53

[indiscernible].  That machine wouldn't show -- it wouldn't4

show anything.  And with respect -- and the tests don't show5

and it just isn't here.6

When you put it together, the best observance of7

something is the observance of it from an internal8

perspective.  When they opened up Enrique's knee, they found9

it was internally disarranged.  When they opened up his body10

and implanted a spinal cord stimulator, it took away his pain.11

When you open up the situation and really look at12

the medical records, the testimony of the witnesses from two13

different states, both lay witnesses and expert witnesses, you14

open it up and you look at it, you can tell Enrique's not15

lying.  You can tell he's not here to put anything over on16

you.  You can tell he's not one of these people who get17

injured and think that there's a jackpot in it.  All he wants18

to do, all anyone told you he wants to do is be out of pain.19

And, Your Honor, I'm going to look at my notes in a20

second.  But please, I ask you, help him get out of pain.21

(Pause in the proceedings)22

MR. BAKER:  Nothing further, Your Honor.  Thank you.23

THE COURT:  Thank you, Mr. Baker.24

(Requested portion of proceedings were concluded at 3:45 p.m.)25
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LAS VEGAS, NEVADA, WEDNESDAY, OCTOBER 20, 2010, 9:31 A.M.1

THE CLERK:  Enrique Rodriguez v. Fiesta Palms, Case2

No. A-531538.  3

MR. BAKER:  Good morning, Your Honor.  Steve Baker,4

4522, representing Mr. Rodriguez.5

MS. STEPHENSON:  Good morning, Your Honor.  Marsha6

Stephenson for the defendant.7

THE COURT:  Good morning to both of you.8

MR. CARDENAS:  Rob Cardenas on behalf of the9

plaintiff as well, 7301.10

MR. BAKER:  Sorry about that.11

THE COURT:  Yes, good morning.  All right.  This was12

Defendant's Motion to set the matter jury trial.  I thought it13

had been unopposed.  I found out yesterday that there was an14

opposition filed.  I haven't had a chance to read the15

opposition.  I don't know, Ms. Stephenson, if you have had?16

MS. STEPHENSON:  Yes, I have, Your Honor.17

THE COURT:  Okay.  Very well, it was your motion.18

MS. STEPHENSON:  Your Honor, I think basically I'm19

not going to repeat what's in the motion, but a trial by jury20

is preferred.  And Your Honor had brought this up apparently21

at a -- during a telephonic conference call with counsel and22

that's why the Motion was filed.  But since actually this23

counsel and the Archer Norris firm has been in the case, they24

preferred having a jury trial.25

16 App. 3152



3

Verbatim Digital Reporting, LLC � 303-798-0890

There was the letter apparently that was attached to1

plaintiff's counsel's opposition which referenced that the2

jury trial was being waived or something like that.  Actually,3

that was in reference to something that the clerk had4

requested in light of the fact that there was the joint case5

conference report referenced to jury trial, but there had been6

no jury demand. 7

So at no time has the defense ever wanted to waive a8

jury trial.  And we think it's in the Court's discretion to9

allow the jury trial at this time, because clearly this is a10

case that's appropriate for a jury.11

THE COURT:  Okay, Mr. Baker.12

MR. BAKER:  I'm probably the only one here who's13

been involved in it the whole time.  I can probably give you14

the most accurate historical representation of what occurred.15

And, you know, originally an order setting a non-16

jury was sent out by this Court in February.  There had been17

no request for a jury trial pursuant to Rule 38.  18

That order did not result then in any motion on the19

part of the defendant to set aside that order and set for jury20

trial.  The trial was then reset two more times on a non-jury21

trial basis and no opposition was filed to that.22

What happened with respect to the call to your23

office was that a request for jury trial was filed, but wasn't24

served upon me.  I called, and I don't think any deposit of25
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jury fees was made at that time, which would also make it1

deficient under Rule 38.  Marsha might feel differently.2

I had a conversation with Keith.  Keith agree that3

it should be a non-jury trial.  He contacted your department4

with a letter that was cc'd.  And, I'm sorry, you know that we5

just got the Motion at 4:00 o'clock yesterday afternoon, so6

this wasn't attached.  And if I may approach, Your Honor.7

THE COURT:  Sure.8

MR. BAKER:  I actually wrote back to your department9

and indicated that I agreed with Mr. Gillette, that it should10

be set for a non-jury trial and cc'd that over to your11

department as well.  And it was set then on a new order12

setting a non-jury trial for now, I think, the third time.13

With respect to whether I believed that they wanted14

a non-jury trial, it's been discussed throughout this case15

that it was a non-jury trial.  16

I conducted every deposition in the most streamline17

fashion so I could get the information to you quickly.  I18

didn't do a focus group which I would normally do on this type19

of case.  20

I prepped my experts in a certain way.  I did not21

take their expert's deposition because the cross-examination22

in a bench trial is very different, as you know, when you're23

trying to convey things to a jury.  24

And the whole time I have structured this in a25
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streamlined fashion to present to this Court as a non-jury1

trial.  And for five days before the trial is to begin, to2

request a jury trial is amazing prejudice.  3

There was one case Rob found last night or yesterday4

afternoon after I had submitted my opposition and if I may5

approach the bench with it now?6

THE COURT:  Yes.7

MR. BAKER:  And for the Court's record, this is8

Hardy v. First National Bank of Nevada which is 48 P.2d 581. 9

And I've highlighted the keynote for you, which is Keynote 1,10

Your Honor.11

THE COURT:  Thank you.  12

MR. BAKER:  And in this case -- 13

MS. STEPHENSON:  Steve, is this Walton?14

MR. BAKER:  -- in the Keynote 1, you can see that a15

defendant who's demand for a jury trial was first made a year16

after the matter was first set for trial and after it was17

reset for trial several times, waived his right to demand a18

jury trial under the rule providing that such demand be made19

no later than the time of the enter of the first order setting20

a case for trial, and is compelled to proceed either by trial21

to the Court, by advisory jury, I don't even know what that22

is, or by jury by mutual consent.  23

And it's clear that we're not mutually consenting to24

the case.25
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Counsel has referenced the constitutional right to a1

jury trial.  A constitutional right is a record that needs to2

be protected.  I've cited for you the O'Connor case, which3

it's not a federal constitutional right pursuant to the 14th4

Amendment application to the States, it's completely a state5

issue.  6

And our state has adopted Rule 38, which states in7

subsection (d) that if a timely demand for a jury trial is not8

waived -- is not raised, it's waived.  9

And in this particular case, it's been waived three10

times passively; once by not filing a timely request, and11

twice by not opposing or filing some sort of motion with12

respect to the standing of non-jury trial, and one time13

actively, when again, imperfect jury request was filed by14

Archer Norris law firm, then withdrawn, and we both15

memorialized that fact to your office.16

To make me go to a jury trial on five days notice on17

a case with this many doctors, this much evidence to be18

presented to the Court, I think I've submitted a couple19

hundred exhibits to you, is extremely prejudicial, Your Honor.20

THE COURT:  Ms. Stephenson?21

MS. STEPHENSON:  Your Honor, in spite of all that, I22

think the Court does have the discretion to allow the jury23

trial.  And in light of counsel's claims of prejudice, the24

defense would have no issue with continuing the discovery for25
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additional time if counsel would like to take some additional1

depositions or whatever he needs to do to prepare for a jury2

trial.3

With respect to -- and I'm not sure exactly about4

this new case, I didn't have a chance to look at it.  But I5

know the Walton case does, and the Walton case is a much more6

recent case, does still confirm that the Court does have the7

discretion to allow a jury trial.8

MR. BAKER:  And if I may, very briefly?9

THE COURT:  Yes.10

MR. BAKER:  The Walton case is very distinguishable,11

and that is a mandamus action to compel a jury trial in the12

lower court.  The court said that it did not have jurisdiction13

over mandamus and remanded it to the lower court with14

instructions to permit a motion to enlarge time for jury15

trial.  There's no shepardized following case law that even16

says what happens on that.17

But specifically what Walton did say, and I'll quote18

to you, is only when a timely and proper demand for a jury19

trial has been made, may the trial court to be found to have20

exceeded the limits of its discretion under the mandatory21

language of NRC 39.22

And that's going to require a balancing test.  And23

the prejudice against the plaintiff is -- I can't even express24

it to you.  And that's in terms of the difference between25

16 App. 3157



8

Verbatim Digital Reporting, LLC � 303-798-0890

preparing instructions for a jury trial and for a non-jury1

trial.  I don't even have a Power Point done, Your Honor.  The2

trial starts Monday.3

THE COURT:  Yeah, I'm aware of that.  Anything4

further.5

MS. STEPHENSON:  Well, first of all, and one thing I6

forgot to mention is, we -- you don't deposit jury fees7

anymore.  So that's really not an issue.  And like I said, the8

defense is willing to continue the trial to allow counsel to9

be prepared for a jury trial.10

THE COURT:  Don't counsel still have to make deposit11

for a jury demand?12

MS. STEPHENSON:  No, we don't.  Actually, we got all13

them back.  Apparently, I didn't know it was an issue with14

respect to the money, but we've gotten them back and we don't15

deposit those anymore as I recall.16

MR. BAKER:  I don't know.17

THE COURT:  Did you know that, Mr. Baker?18

MR. BAKER:  No.  Every stipulation I've ever signed19

to dismiss a case includes a refund of the jury fees.  But20

I've never --21

MS. STEPHENSON:  Those [inaudible] are [inaudible]22

as I recall.23

MR. BAKER:  I don't know, Your Honor.24

THE COURT:  It's probably a financial nightmare for25
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the court.1

MS. STEPHENSON:  It has been, because we get some of2

those back two, three years later.3

THE COURT:  Well, you know, let me say this. 4

Frankly, the Court prefers these jury trials.  I think,5

however, Mr. Baker makes some very compelling points, both in6

his written brief and orally today.  7

But aside from that, this case is right on point. 8

I've never seen this case.  I'm glad to see this case.  I9

thank Mr. Cardenas for getting it for me.10

MR. BAKER:  Thank you, Mr. Cardenas.11

THE COURT:  And I think it's right on point.  So I12

think this Motion has to be denied.  Mr. Baker, I'll ask you13

to draft an order for the Court's signature.  Please run the14

proposed order past Ms. Stephenson before you submit it to me.15

MR. BAKER:  Thank you, Your Honor. 16

MS. STEPHENSON:  Thank you, Your Honor.  17

MR. CARDENAS:  Thank you, Your Honor. 18

MS. STEPHENSON:  Will defense be ready for a trial19

then, I guess, on Monday?20

THE COURT:  Be ready for trial on Monday.  We start21

at 9:00 o'clock.  22

Since it's a bench trial, I don't anticipate going23

real late.  Do you know what our schedule is like Tuesday,24

Wednesday, Thursday, that we only have half days?25
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MR. BAKER:  I thought it was full days, Monday,1

Tuesday, Wednesday and Thursday, and you're dark on Friday. 2

Is that not true?3

THE COURT:  I wish it were so.  We're dark on Friday4

only because it's a holiday.5

MR. BAKER:  What's the holiday?6

THE COURT:  Nevada Day.7

MR. BAKER:  Oh, I mean, my favorite holiday.8

THE COURT:  Yeah.  So we have -- we normally would9

have full days Monday and Friday and only half days Tuesday,10

Wednesday and Thursday because this court is court sharing11

with another judge on Tuesdays, Thursdays.  So that means12

we'll be starting at 1:00 o'clock on Tuesday, Wednesday,13

Thursday.  You might want to know that for purposes of14

scheduling your witnesses.15

How many witnesses do you anticipate, Mr. Baker?16

MR. BAKER:  A lot less now that it's a bench trial,17

Your Honor.  And it's going to depend a little bit upon how18

you allow me to introduce medical evidence through other19

doctors.  20

I can do it with as little as two doctors, two,21

three experts, two percipient witnesses, and the plaintiff. 22

Or if there becomes some problem with respect to referring23

doctors and doctors opining to other doctors' treatment, then24

it will be a lot more.25
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THE COURT:  Ms. Stephenson, what about you?1

MS. STEPHENSON:  Yeah.  I'm not sure if Steve was2

calling [inaudible] case from the defendant.  And quite3

frankly, Your Honor, I haven't been really involved with the4

case.5

MR. BAKER:  You know what?6

MS. STEPHENSON:  So he may know better how many7

witness we have.8

MR. BAKER:  True.  And their witnesses -- okay,9

there is an objection lodged, but there will be one deposition10

that's read into evidence, because we can't subpoena the11

witness and that's Brandy Beavers [inaudible] who's coming in,12

defendant was defaulted.  13

Probably there's going to be Dr. Shifini [phonetic]14

who is a pain management doctor who will be called.  Either15

Dr. Shannon or Dr. Trevety [phonetic] or are orthopedic16

surgeons who would be called.  Potentially, Russell Shaw17

[phonetic], who is a neurologist who would be called to speak18

about the issue of RSD.  19

The plaintiff, the plaintiff's significant other,20

two of the plaintiff's friends, and two or three of the21

employees, either through deposition or via subpoena of the22

defendants.  So it looking like about 11 witnesses, 11 or 12.23

THE COURT:  Total?24

MR. BAKER:  For me.25
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THE COURT:  For you.1

MR. BAKER:  Did I mention a economist, a life care2

planner?3

MS. STEPHENSON:  No.4

MR. BAKER:  And a -- so let's call it an even 15.5

MS. STEPHENSON:  I must say we -- then we probably6

have at least five, but I don't really know, and I apologize,7

Your Honor.8

THE COURT:  So are we looking at giving that9

schedule two weeks?10

MR. BAKER:  Um-hum. 11

THE COURT:  Was that a yes?12

MR. BAKER:  Yes, Your Honor, sorry.13

THE COURT:  All right.  That's what I was thinking. 14

All right.  Thank you.15

MS. STEPHENSON:  Thank you, Your Honor. 16

MR. BAKER:  Thank you. 17

MR. CARDENAS:  Thank you, Your Honor. 18

THE COURT:  See you Monday.19

MR. BAKER:  Oh, and did I forget -- no.  Thanks,20

Your Honor.21

THE COURT:  You're welcome.22

(Proceeding concluded at 9:43 a.m.)23

24

25
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LAS VEGAS, NEVADA, THURSDAY, JANUARY 27, 2011, 9:45 A.M.1

(Court called to order)2

THE CLERK:  Case number A-531538, Enrique Rodriguez3

v. Fiesta Palms, LLC.4

MR. BAKER:  Good morning, Your Honor.  Steve Baker,5

4522, and Robert Cardenas.6

THE COURT:  Good morning.7

MR. CARDENAS:  7301.8

MR. BAKER:  Representing the plaintiff.9

THE COURT:  Good morning to both of you.10

MR. GILLETTE:  Good morning, Your Honor.  Keith11

Gillette.12

THE COURT:  Okay. 13

MR. GILLETTE:  Bar number 11140 for the Palms.14

THE COURT:  It's G-i-l-l-e-t-t-e?15

MR. GILLETTE:  Yes, ma'am.  Just like the razor16

blade.17

THE COURT:  Okay, thank you.18

MR. BAKER:  He's a walking razor, stepping razor.19

THE COURT:  There are, I think, four motions on20

calendar here.  Let's take -- well, Mr. Baker, do you have a21

preference on where we start?  Three of these motions are22

yours.23

MR. BAKER:  Well, if he gets a mistrial, Your Honor,24

I guess the other motions are moot, so.25
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THE COURT:  Do you want to take Defendant's Motion1

for Mistrial first?2

MR. BAKER:  I think so, Your Honor.3

THE COURT:  That's fine.4

MR. GILLETTE:  Your Honor, we're happy to submit5

that on the pleadings.6

THE COURT:  Okay.  What about you, Mr. Baker?7

MR. BAKER:  I mean, I really wanted to talk about a8

lot of these issues and I wanted to speak about it with K.C.9

in particular, because as this Court's aware, through the10

trial was accused of manipulating evidence.  And after the11

trial -- or during the trial, actually, I've been accused with12

ex parte communication with the bench.  And it's really13

startling.  14

I think I do need to make a record and have the15

Court acknowledge that there were no supplemental,16

confidential trial briefs that were submitted to the Court,17

that no ex parte communication occurred between myself and the18

Court and I never made any attempts at ex parte communication19

to the Court.  20

That the allegation that I made, ex parte21

applications, and ex parte communications to the Court, is22

untrue and unfounded.  And I have a real issue with somebody23

coming and saying to me and to this Court that we acted24

complicitly and had ex parte communication back and forth when25

16 App. 3166



4

Verbatim Digital Reporting, LLC � 303-798-0890

that never, never occurred.  And Mr. Gillette's going to1

object and state, well, we never said that the Court was2

complicit with that.  But specifically, the judicial cannons3

which required you to -- to contact them in the event I did4

contact you on an ex parte basis, were cited.  5

So either they're saying that you and I were6

complicit, and had ex parte communications, and I did brief7

you throughout the trial, and that's the basis for mistrial;8

or they'll come forward and say, we're mistaken, that never9

happened, hopefully, I'm sorry, and then there is no basis for10

the mistrial, because then there would be no irregularity in11

the proceedings, no of the specter of impropriety that they're12

saying would fall upon you in the event that you and I had13

engaged in this type of ex parte communication.14

So I would request for this Court to ask of the15

defendant whether or not those allegations are actually being16

withdrawn, or have an evidentiary hearing or other hearing, or17

a findings of facts and conclusions of law by this Court that18

it never occurred, because if it didn't occur, there's no19

basis for mistrial.  And if it did occur, we need to make a20

record of it.21

THE COURT:  There was no supplemental brief that I'm22

aware of.  I didn't even hear about a supplemental brief until23

I read it in defendant's pleadings.  And there was certainly24

no ex parte communications.  25
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And frankly, I was surprised to be accused of such a1

thing.  Mr. Gillette?2

MR. GILLETTE:  Your Honor, the basis of this Motion3

is actually found within plaintiff's own Motion to Strike,4

within a footnote item, footnote 1 on page 7 of Plaintiff's5

Motion to Strike Defendant's Post-Trial Brief.  There's a6

reference to a supplemental trial brief.  That's the entire7

basis of the Motion, Your Honor.  That's why we're submitting8

this on the record.  No -- I'm not asserting any arguments. 9

I'm certainly not making any accusation as to the Court.10

With respect to Mr. Baker, my point that is raised11

in the pleadings is simple and straightforward.  It appeared,12

from the records submitted to this Court, that there were13

briefs that were submitted, that we were entitled as a matter14

of law and fairness, to see.  15

If Mr. Baker is saying that those were not, in fact,16

submitted to the Court, I'm happy to submit this.  And that's17

certainly reflected in his own affidavit that he filed in18

response to the opposition, which, again, is why I'm happy to19

submit this on the record that's already submitted.20

THE COURT:  Mr. Baker?21

MR. BAKER:  I'm just making the record here, Your22

Honor.  And as the Court recalls, I submitted a confidential23

pre-trial brief according to 7.27.  We had prepared a24

supplement to the confidential trial brief, because we25
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anticipated a Rule 50 Motion to Dismiss the punitive damages1

at the close of evidence as required by Rule 50.  2

When I saw that Mr. Ward didn't do a Rule 50 Motion,3

there was no basis to present the bench with our confidential4

trial brief which, for the record, has never been given to5

this Court, has never been filed, and has never been served on6

the defendants.  It simply wasn't used.  We just stuck it back7

in the envelope and went on our way.8

But the appropriate thing to do in the event that9

Mr. Ward, and Mr. Gillette is no way involved with it.  He's10

one of the best lawyers and nicest guys that I know.  But the11

appropriate thing to do is to call me, or to call this Court12

and request a conference with respect to the appearance of ex13

parte communication, and for the Judge to inform him or for me14

to inform him that there was no ex parte communication.15

Rule 11 requires that you have a good basis for16

filing your pleadings.  And a mention in a brief of a17

supplemental, confidential trial brief without any follow up18

doesn't comport with Rule 11.  19

And I'm -- and I know this Court has never seen me20

upset, but in one trial I've been accused of manipulating21

medical records and engaging in systematic ex parte22

communication with the Court.  And I want the best record made23

possible, and I don't really know how to make it, that I24

didn't do it.  That's the type of thing that can affect25
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reputation and affect my ability to appear in this court and1

represent my clients.2

Now, I know that the Court has made a record that it3

never happened.  But in the event that they don't have any4

evidence that it occurred, I'm requesting that this Court5

either order that that Motion and those allegations be6

withdrawn, or we have an evidentiary hearing on it, with a7

penalty of sanctions against Mr. Ward's firm in the event that8

they can't prove their allegations against me.  I mean, it's a9

really nasty thing to say about a lawyer and a judge and the10

court system.11

THE COURT:  Well, it is, particularly when one's12

reputation is really all one has.  That's really all one has. 13

I mean, we all have skills, but the only thing that really14

matters is a person's reputation.15

MR. GILLETTE:  I don't disagree with anything that's16

being said here, Your Honor.  Again, I just want to reiterate17

that the basis of this motion is simple and straightforward,18

and it's a reference to the record that's already been created19

by plaintiff's counsel in this case.  20

There's a specific reference to this Court for -- a21

reference to plaintiff's supplemental, confidential branch22

brief.  Now it's -- subsequent to the filing of this motion,23

Mr. Baker has made the record abundantly clear that this24

document was never filed, never lies with the Court, it was25
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never served on us.  We're satisfied with that.1

MR. BAKER:  Okay.  2

THE COURT:  Defendant's Motion for Mistrial is3

denied.  Defendant's Alternative Motion to Strike Plaintiff's4

Confidential Pre-Trial and Trial Briefs, is denied.5

MR. BAKER:  For the record, Your Honor, I withdraw6

my Motion for Sanctions.7

THE COURT:  Very well.  So where does that bring us8

to?9

MR. BAKER:  That leaves my motions, Your Honor.  And10

if we could just go in order.  As long as we're talking about11

briefs, we might as well speak about my Motion to Strike their12

post-trial brief.13

I think we've really spelled out our argument in14

terms of the -- our Motion to Strike, Your Honor.  What this15

really is, is this is either a Motion for Judgment NOB, or16

this is an appellate brief.  There is no allowance in our17

rules for briefing after the close of evidence to the Judge on18

issues that she's ruled at during the trial, and evidence19

which has already been submitted to the Court.  20

And I've really have never seen something like this. 21

Normally, if the Judge wants an issue briefed during the22

evidence itself, she'll ask that the issue be briefed by the23

parties, we'll brief the issue, and then the Judge will make a24

ruling based upon the briefing and upon her determination of25
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the appropriate law.1

I don't know what this document purports to do,2

because all it's doing is telling you [indiscernible].  And3

your decisions were valid and well-founded in Nevada law, and4

if there was any real type of objection to your determinations5

during the course of the trial, they should have requested a6

briefing schedule and briefed it during the trial.7

Now, the other way to go and see if there was any8

error committed by this Court during the course of the trial,9

like with the punitive damages, and like otherwise, would have10

been to do directed verdict motions on those issues after the11

close of evidence and before closing argument.  12

That's what Rule 50 requires.  That wasn't done. 13

And because of that, they've waived any argument with respect14

to punitive damages and that in the event the Court finds15

general damages for us, we'd be entitled to a hearing on those16

punitive damages and they've waived their objections to any17

other of these evidentiary issues.18

I don't understand -- mostly I don't understand the19

means in which Mr. Ward tried this case, which was to come20

into the jurisdiction, accuse lawyers of manipulating medical21

records, accuse them of ex parte communication with the Court,22

and then submit to the Court, post-evidentiary, a large brief23

saying how you were wrong on almost every ruling that you made24

during the course of the trial.25
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This document is spurious, it's specious, it does1

not have any place within our NRCP or the statutes which2

regulate the occurrence of a trial.  The Court didn't ask for3

this information.  It shouldn't be part of the record on4

appeal with respect to what occurred during this trial,5

because this trial is still on.  We don't have a verdict.  6

So this document should be stricken.  In the event7

that they want to raise this argument, they can raise it in8

post-trial briefs, as is appropriate.  We'll then assert our9

arguments that they had waived certain of these defenses and10

certain of these allegations by failing to bring a Rule 5011

motion and move on in the ordinary course.  12

And this is going to sound strange to the Supreme13

when and if they hear this.  But what's going on is just too14

weird.  And this document has no place in the proceedings that15

we had carried forth pursuant to NRCP and the NRS.16

THE COURT:  Mr. Gillette?17

MR. GILLETTE:  Well, Your Honor, I think Nevada law18

and decisions clearly recognize post-trial briefs.  This 19

post-trial brief is succinct, straightforward.  It articulates20

defendants' positions with respect to pertinent facts that go21

to issues surrounding liability, damages and punitive damages. 22

It goes to what the substantive law is on all of these points. 23

It's a document that's -- yes, it persuasive, but its key24

function is to provide the finder of fact in this case some25
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guidance in rendering its decision.  There's nothing within1

the NRCP or any of the decisional laws that say that the type2

of document that's been submitted to this Court in the form of3

a post-trial brief is inappropriate or otherwise precluded4

under the statute.5

THE COURT:  Mr. Baker.6

MR. BAKER:  Your Honor, it's not a post-trial brief. 7

I mean, I'm not the smartest lawyer that there's ever been,8

but I understand that a trial means you pick a jury, then you9

give your openings and you do your case-in-chief, then you10

rest, then you do your motions and then you get a verdict. 11

And when you get a verdict, the trial is over.  And then12

anything that happens after the verdict would be a post-trial13

brief.14

This is an evidentiary trial brief on issues that15

the Judge did not ask for and that was not given during the16

case-in-chief when the evidence was open.  It's -- this17

doesn't exist in Nevada law.  And for that reason I would ask18

that it be stricken.19

THE COURT:  The Motion's granted.20

MR. BAKER:  Thank you, Your Honor.  21

Our next motion is one that I've never brought22

before, and it has to do with their expert witness, Dr. -- Mr.23

Franklin and Dr. Cargill.  And as this Court remembers, I'd24

stipulated in a rather general fashion, but with some25
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reservations, to the qualifications of both Mr. Franklin and1

Dr. Cargill to testify in their respective areas of security2

and economics.  3

And by allowing, or stipulating to their4

qualifications, I stipulated that these were individuals who5

have an expertise in the area that could be helpful to the6

trier of fact which would be you in that case.  I don't think7

they were so helpful, but it's a different issue.8

By stipulating to that, what I said is, is they9

would no longer testify as percipient or lay witnesses, they10

would be expert witnesses.  And expert witnesses are not11

allowed to testify in a speculative manner.  They can't say it12

might be, it could be or otherwise, and that's well settled in13

all of the law all around the country, whether we're using 70214

and 704 or if we've adopted the Dobbler [phonetic] standard or15

even in [indiscernible], which would be the highest type of16

standard, they have to testify in a manner that's not17

speculative.18

In our Nevada courts, in cases that you're familiar19

with, and in the thousands and thousands of times that you've20

seen expert witnesses be directed, requires that they testify21

to a reasonable degree of professional probability.  And what22

that does is that takes it from the realm of presumptive or23

speculative and puts it into the area where they're testifying24

as an expert to a reasonable degree of probability.  25
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And with respect to Dr. Cargill and Mr. Franklin,1

that simply didn't happen.  The question was never asked. 2

That magic question that we've all put at the end of our paper3

when we're done with our witnesses, so we remember to ask them4

if their opinion was to a reasonable degree of probability,5

wasn't asked.  And if they didn't testify to a reasonable6

degree of probability, this Court has no basis and no7

understanding to understand to what degree they testified to.  8

It could be, it could have been, it could be, it9

might have been, but what we know that they didn't testify to,10

was to a reasonable degree of professional probability.  And11

because they didn't do that, their opinion is speculative,12

it's of no use to the trier of fact, does not comport with13

Nevada statutory law and common law, and their testimony14

doesn't belong here again, and it should be stricken.15

THE COURT:  Mr. Gillette.16

MR. GILLETTE:  Your Honor, I think it goes to the17

essence of what's the substance of the testimony from both of18

these experts after an extensive body of testimony that was19

presented by each of them in the course of this trial.  20

The concept of reasonable degree of professional21

certainty, that concept, if it is applied to the substance of22

the testimony in its entirety from both of these experts is23

well met and well founded.  The foundations for each of their24

opinions was delved into, both in direct and cross-examination25
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at length.  The opinions that were expressed as the basis of1

the facts and opinions that both of them identified,2

articulated and testified to in this case is undisputed.3

The concept that a reasonable degree of professional4

certainty is -- is somehow significant to the Court's5

determination of whether they should -- the Court should6

consider and weigh those two experts testimony is, at a7

certain level, somewhat absurd.  Mr. Franklin, for example,8

testified that it's a common event, especially in any sort of9

sporting venue, for promotional items to be thrown into10

crowds.  He pointed to the Blue Man Group, he pointed to any11

number of other venues here in the Las Vegas area that12

routinely throw items into the crowd.13

Now, the fact that Mr. Franklin may not have said14

the, quote, "magic words" does not somehow invalidate his15

testimony or render it capable of being completely disregarded16

by the Court, simply because he didn't say the words, "this is17

my -- these are my opinions and they're rendered to a degree18

of professional probability".19

The essence of the case is that the plaintiff's20

counsel rely on and Mr. Baker is point to, all point to one21

thing, which talks about the plausible, the possible, the22

maybes, and it doesn't speak to the more likely than not,23

here's established facts, here's what my opinions are that are24

expressed in a analytical nature.25
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I don't -- I'll leave it at that, Your Honor.1

THE COURT:  Okay.  Mr. Baker.2

MR. BAKER:  I respectfully couldn't disagree more,3

Your Honor.  The reason they're called, that we all call them4

the magic words, is because they're magic.  What they do is5

they take inadmissible speculation and they make it admissible6

evidence to help the trier of fact.  And in order to have that7

magical transformation, you need to use the words in the8

manner that they were intended to be used.9

The fact that he, again, was qualified as an expert,10

that just lets him work his magic.  That lets him say, it is11

my opinion to a reasonable degree of professional probability,12

which then gives me the chance to cross-examine him as to13

those opinions.  14

With respect to any of the percipient observations15

that he had, they're not relevant.  They're just stuff that16

was thrown out there as a foundation for his opinion which17

needs to be made to a reasonable degree of professional18

probability.  19

And being irrelevant in that context, and without20

having laid that degree of probability that he needs to21

testify to, it's junk testimony.  It's not going to help the22

Court.  The Court can take no guidance from it, because he23

didn't tell you, I believe that this is reasonably probable. 24

And you don't know to what standard he was actually25

16 App. 3178



16

Verbatim Digital Reporting, LLC � 303-798-0890

testifying.  1

And on that basis, I ask that it be stricken, Your2

Honor.3

THE COURT:  That's consistent with my read of the4

law.  The Motion is granted.5

MR. BAKER:  Thank you, Your Honor.  6

And, Your Honor, our last motion was a motion for7

directed verdict on the issue of liability.  And as this Court8

recalls, I put the defendants' employees on the stand.  And9

I've had trouble through that whole trial saying their names,10

so is it okay with the Court if I just called them the11

defendants' employees?12

THE COURT:  Yes.13

MR. BAKER:  And consistent with their deposition14

testimony, they testified to this Court as follows.  There was15

a meeting held between the manager of -- well, it was her16

position, Your Honor.  Is that Vicki Coenga [phonetic]?17

MR. CARDENAS:  Yeah.18

MR. BAKER:  We'll call it Vicki Coenga, Your Honor. 19

That she held a meeting with Brandy Beavers and other20

individuals of the casino and said, "We will not throw21

promotional objects during promotional events."  And that was22

based upon the fact that she knew that Brandy Beavers had done23

it previously.  She then held that meeting and said, "This24

can't happen," and this Court will remember, I asked her, is25
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that because there was a reasonable, foreseeability of injury1

to patrons?  And she said, "Yes.  The reason I told them they2

couldn't throw things is it was reasonably foreseeable that3

people could be injured."4

She had that meeting, made a policy to say, that's5

not going to happen any longer and then afterward, the second6

defendants' employee that I called said she actually met with7

Brandy Beavers and constructed a goalpost, of all things, if8

the Court remembers.  And that goalpost was for the purpose of9

launching things across the promotional areas and to have10

their patrons gather in whatever fashion it was, those11

promotional items.  12

And I asked her, too, was it your understanding that13

that could create a reasonable probability of harm to patients14

-- to patrons, and she said, "Yes."  And I asked specifically,15

is it the exact sort of harm, as the Court probably recalls,16

that happened to the plaintiff?  And she testified, yeah,  17

that was the exact type of injury or event that I was going to18

try to prohibit by making a policy to say that we cannot throw19

promotional devices.20

Now, that is obvious negligence.  And even if you21

remember, Mr. Franklin said it was a conscious disregard of22

known safety procedures.  Their own expert -- and I wasn't23

sure if I wanted his testimony stricken because of that very24

issue -- stated it was a conscious disregard of known safety25
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procedures.1

And we've cited to you from many authorities, some2

of the in treatises, as well, that when you adopt a duty, when3

you voluntarily accept a duty, you have a duty to do it4

reasonably.  And there is no argument and no testimony that5

contravenes the fact that they made a policy to say we won't6

throw promotional items, we're not going to throw promotional7

items because it's a foreseeable risk of harm.  8

They then violated that policy.  The harm that9

occurred was exactly the type of harm that was anticipated in10

creating the policy.  It was testified to by two of the11

defendants' employees and their own expert witness who12

testified that it was a conscious disregard of known safety13

procedures.  There's no evidence in this case otherwise.  14

And that specifically, in terms of that -- that Mr.15

Franklin's testimony has now been stricken, which means not16

one witness testified that that wasn't negligent, that it17

wasn't a violation of policy, that it wasn't a foreseeable18

injury that occurred and that it wasn't a conscious disregard19

of their own safety procedures.  20

And because there is no evidence in contravention of21

what this Court heard, it's our opinion, our position that a22

directed verdict, which is exactly in place for this type of23

situation, should be granted in this matter.24

THE COURT:  Mr. Gillette.25
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MR. GILLETTE:  Your Honor, I -- as a threshold1

issue, I don't know that a directed verdict is an appropriate2

request to be placed for the finder of fact in a bench trial. 3

That said, one important and a foundational 4

consideration is the Court examines the witness testimony of5

defendants' employees.  It may be relevant to determining what6

an appropriate standard of care is, but no law in the State of7

Nevada has ever articulated that an internal policy sets the8

standard of care for that party, and it does not determine9

what the negligence standard should be as against them.10

THE COURT:  Mr. Baker.11

MR. BAKER:  Well, one thing I somewhat agree with12

Keith is, I've never done a directed verdict in a bench trial. 13

And if this Court remembers when I brought the directed14

verdict, I said, in the event that the Court was to rule on my15

ability in our favor absent the directed verdict, then the16

directed verdict would be moot and -- and, you know, maybe the17

Court would proceed in that fashion.18

The fact that the Court hasn't for that period of19

time, of course, has created some nervousness in us.  But what20

I have assumed is, is that the Court wanted to make a very21

good record on these trial motions that we're hearing to22

strike the experts and otherwise before making a ruling on my23

ability and eventually on damages.24

//25
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I've never seen any law that says direct verdict is1

not appropriate.  And I think that a directed verdict in the2

context of the fact that their expert on the issue has been3

stricken for failure to lay a foundation for his testimony4

makes it appropriate in this particular instance, because5

there's now nothing else for the Court to consider and they6

can just simply do it as a matter of law.7

THE COURT:  I agree.  The Motion's granted.8

MR. BAKER:  Thank you, Your Honor.  I would also9

like to make a record that the 7.273 brief, the confidential10

trial brief, was filed and was served prior to a verdict being11

reached in this case.  And I think that that pretty much sums12

up my appellate record, Your Honor.13

THE COURT:  I think it was.  I think the record14

reflects that.15

MR. BAKER:  Thank you, Your Honor.  The only other16

thing that I would ask, Your Honor, and I don't even know how17

to ask this of the Court, is, his client and my client, we've 18

both think kind of clenched at what's going to happen with19

respect to your verdict.  20

Does this Court want to set a hearing on the verdict21

or call us or I don't know how it works.22

THE COURT:  Well, the only issue that's really left23

are the issues of damages.24

MR. BAKER:  Correct, Your Honor.25
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THE COURT:  And counsel presented those issues to1

the Court a couple of months ago now.  You probably would have2

had your verdict before now, but for all of this post-trial3

briefing.4

MR. BAKER:  And I --5

THE COURT:  And the fact that the Court's been in a6

three-month long -- three-week long, feels like three months,7

trial.  So I don't have that -- I don't have that for you8

today.  And it's probably going to take me a couple of weeks9

to go back through my notes and review again in order to get10

that information.11

MR. BAKER:  So an order will just be issued?  Or a12

judgment, or a verdict or -- do you want me to submit a13

verdict form?14

THE COURT:  I think -- I think that would be a good15

idea, because I need to re-review those -- those numbers that16

were submitted.17

MR. BAKER:  Okay, Your Honor.  So you would like me18

to do a verdict form only on the damages issue, as liability19

has already been determined, and run that past defense counsel20

as to the appropriateness of the verdict form, and then submit21

it to you as a joint verdict form?  Or in the event it's a22

contested verdict form, we would have to do some sort of23

hearing on the verdict form?24

THE COURT:  Mr. Gillette.25
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MR. GILLETTE:  I think that's an appropriate course1

of action.2

THE COURT:  All right. 3

MR. BAKER:  And I can tell the Court, all I'm going4

to put in is past pain and suffering, future pain and5

suffering, past loss of income, future loss of income, past6

medical and future medical.  And it will be that simple.7

THE COURT:  All right. 8

MR. GILLETTE:  Well, if that's the form of the9

verdict, then why is it necessary for us to even do that?10

MR. BAKER:  To make it easier on the Court.  I don't11

know, I just want to help.12

THE COURT:  All right.  We also need a proposed13

order on the rulings today.14

MR. BAKER:  Yes, Your Honor. 15

THE COURT:  Please run the proposed order past Mr.16

Gillette before you submit it to me.17

MR. BAKER:  Yes, Your Honor. 18

THE COURT:  Thank you. 19

MR. BAKER:  Thank you, Your Honor. 20

MR. CARDENAS:  Thank you, Your Honor.  21

(Proceedings concluded at 10:11 a.m.)22

 23

24

25
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LAS VEGAS, NEVADA, TUESDAY, JULY 5, 2011, 11:10 A.M.1

THE CLERK:  Case Number A-531538, Enrique Rodriguez2

v. Fiesta Palms, LLC.3

MR. BAKER:  Good morning, Your Honor.  4

THE COURT:  Good morning.5

MR. BAKER:  Made it.  6

THE COURT:  Yes.  I'm glad you did.7

MR. BAKER:  Little worse for the wear.  I think8

Keith's appearing by phone.9

THE COURT:  Yes.  And so I think what we should do10

is probably make a call to Court Call, see if we can get him11

on the line.  It's Mr. Gillette, right?12

MR. BAKER:  Yeah.13

THE COURT:  Okay.  Will he be doing the arguing?14

MR. BAKER:  I think he is actually going to submit15

it on the pleadings and maybe I'll just have one or two16

follow-up words depending upon --17

THE COURT:  Okay, very good.  Let me see if I can18

get him on line.19

(Court makes phone call)20

THE COURT:  Good morning.  Is it Mr. Gillette?21

MR. GILLETTE:  Good morning, Your Honor.  22

THE COURT:  How are you, sir?23

MR. GILLETTE:  Fine.  How are you, ma'am?24

THE COURT:  I'm fine.  Mr. Baker is present in the25
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courtroom.1

MR. BAKER:  And, Mr. Cardenas.2

MR. GILLETTE:  Okay.  Good morning, Mr. Baker.3

MR. BAKER:  Hi, Keith.4

THE COURT:  And Mr. Cardenas is also present.5

MR. GILLETTE:  Oh, I'm outnumbered.6

THE COURT:  You are, sir.  Would you please say7

something, Mr. Baker, Mr. Cardenas, so I can see if Mr.8

Gillette can hear you?9

MR. BAKER:  Good morning.10

THE COURT:  Could you hear that, Mr. Gillette?11

MR. GILLETTE:  I could, I could.12

THE COURT:  Okay.  There are three things on13

calendar that I'm -- that I'm aware of.  First of all, there14

was no opposition filed to Defendant's Motion to Amend the15

Judgment on the Verdict.16

MR. BAKER:  Well, I believe we agree with their17

position that we did use the incorrect calculation on the18

post-judgment interest.  And we've been trying to get together19

and shoot a proposed amended judgment for you and we just20

haven't gotten the ability to do that yet.21

THE COURT:  Did you hear that, Mr. Gillette.22

MR. GILLETTE:  I heard the start of it, Your Honor,23

but Mr. Baker's voice trails off.24

MR. BAKER:  Yeah, I'm sorry, Keith.  I said that we25
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were agreeing with your position.1

MR. GILLETTE:  Yeah.  Your Honor, we've exchanged2

voice mails and whatnot over the past several business days. 3

I just have not had a chance to sit down with Mr. Baker and4

discuss or propose form of an amended judgment.  I anticipate5

we'll be doing that right after this hearing.6

THE COURT:  Very well.  This Motion is granted.7

The next item I had was Defendant's Motion to Tax8

Costs?9

MR. GILLETTE:  Yes, Your Honor.  The -- we've10

outlined our position within our briefs.  The point that I11

would just make briefly on this, Your Honor, is that no12

documentation or itemization or substantiation of any number13

of costs that are articulated within the costs that Mr. Baker14

is attempting to recover on behalf of his client.  And for15

that reason I believe that our motion is appropriate in the16

circumstances.17

The biggest issue as I see it is substantiation of18

the claimed amounts that are submitted on behalf of various19

experts that are being sought as elements of claimed damages. 20

Or, excuse me, as claimed costs.  21

So with that said, Your Honor, I'm willing to22

entertain any argument that Mr. Baker might present on this.23

THE COURT:  Mr. Baker.24

MR. BAKER:  I think Mr. Cardenas is going25
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[indiscernible] the issue with the Court's permission.1

THE COURT:  Very well, Mr. Cardenas.2

MR. CARDENAS:  Yes, Your Honor.  We've set forth our3

position pretty extensively in our opposition.  We anticipated4

the major point of contention was going to be with respect to5

the expert fees, because we understand what the statute6

references with respect to those.  7

But as the Court's aware and what we have indicated8

in our moving papers, the Court is permitted under certain9

circumstances to award costs in excess of the $1,500.10

And as this Court is well aware, we spent nearly11

three weeks together, there were no depositions that were12

conducted by the defendants.  We had to bring certain13

providers in here live to testify.  And I think under the14

circumstances of this case, the costs that we've sought15

relative to the experts are certainly warranted under the16

circumstances of the case.17

With respect to the itemization, Your Honor, all the18

costs that we set forth in the Memorandum of Costs, they were19

attested to under oath by Mr. Baker.  Presumably, maybe by20

myself as well, but they were all actual costs.  They weren't21

an estimation of costs.  And I'm not quite sure how much more22

specific the Court would need us to be in light of the23

circumstances of this case.  And again, you know, you were the24

-- it was a bench trial and we spent a lot of time together25
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and I'm sure that the Court is aware that the costs that we've1

set forth are reasonable and actual costs.2

THE COURT:  Mr. Gillette.3

MR. GILLETTE:  Well, Your Honor, I understand that4

Mr. Baker submitted a declaration, but there's not a single5

invoice from any expert that they claim were necessary.  I'm6

not disputing the necessity of the experts, I'm talking about7

specifically the substantiation of the amounts claimed.8

There's not a single invoice, there's not a single9

expert who's submitted any documentation supporting the10

claims.  And I believe that's substantial under the11

circumstances, it's unusual.  And I'm not claiming any12

impropriety on the part, I'm just talking about a burden of13

proof.  14

And I believe for that reason, Your Honor, assuming15

for a moment that it is necessary and that statutory limit of16

$1,500 per expert is something that the Court agrees is17

something that should be considered, I believe, Your Honor,18

that there's an absence of any substantiating evidence that19

speaks to the valuation of the amounts that are being asserted20

here.21

THE COURT:  I think the law is in your favor, Mr.22

Gillette, the Village Builders case is pretty clear.  And in23

this particular instance, no supporting documentation24

whatsoever was attached to either the Memorandum of Costs and25
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Disbursements or the Opposition to this Motion.  So I'm1

inclined to agree that this motion ought to be granted with2

respect to the expert witnesses.3

I just want to weigh in briefly on that.  I think at4

some point the Legislature is going to have to take a look at5

this $1,500 limit per witness.  But in the meantime, it does6

seem clear to me that plaintiff has to at least argue why the7

statutory limit should be exceeded in these particular8

instances.9

Can we move on to Defendant's Motion for a New10

Trial?11

MR. BAKER:  If -- if, Your Honor, if the Court -- I12

mean, I would be more than happy to submit every invoice that13

we have.  We've just never been asked to submit invoices14

before.  Our declaration has always been considered by the15

Court and accepted by the Court.  But if this Court would see16

fit to just continue this motion briefly, I'd be happy to give17

you ever piece of paper we have in the office.18

THE COURT:  What about -- I don't know, Mr.19

Gillette, if you could hear everything Mr. Baker said.20

MR. GILLETTE:  I heard some of it, and if I may just21

paraphrase his -- his comment is that he'd be happy to supply22

that material.23

THE COURT:  Yes.24

MR. GILLETTE:  Your Honor, I would object to it at25
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this point.  This is a motion that's been months in the1

making.  He was aware of his obligations at the time he filed2

the Memorandum.  He was aware of his obligations as we raised3

the issue within our moving papers.  And in his opposition, he4

had an opportunity to do that.  5

I would submit, Your Honor, that plaintiff's6

suggestion to now file some sort of supplementary7

substantiation be denied.8

THE COURT:  Well, I've made my ruling on the issue. 9

I don't suppose there's anything that prevents Mr. Baker from10

filing a Motion to Reconsider if he thinks that's appropriate.11

My view is that the Supreme Court looks very, very12

carefully at these particular issues, not only the costs and13

the substantiation of those documents, but also requests for14

attorneys' fees.  They look at those issues very, very15

carefully.  So, I try to follow the law to the best of my16

ability; that's the ruling.17

Let's move on to the Motion for a New Trial.18

MR. BAKER:  Your Honor, would I leave a blank on the19

judgment, how much -- I'm not sure what number we're being20

awarded in costs.  Is it --21

MR. GILLETTE:  If I may comment, Your Honor?22

THE COURT:  Yes, because I don't have any of those23

other pleadings before me.  The only thing I have before me is24

the matters that are going to be argued today.25

16 App. 3194



9

Verbatim Digital Reporting, LLC � 303-798-0890

MR. GILLETTE:  The -- I would submit for purposes of1

just moving the matter along, there were four -- there were2

four experts that plaintiff may statutorily recover costs in3

the amount of $1,500 each on.  4

I would suggest that the figure within the -- within5

Defendant's Order on the Motion, and reflected in the amended6

judgment be $6,000, which represents $1,500 -- or excuse me,7

I'm misspeaking.  Were there 14 expert witnesses?  Whatever8

the number is, Your Honor, we'd be happy to -- I think we can9

address it in that fashion.  My apologies.  I believe it is 1410

experts.  Whatever the number is at $1,500, we can work11

through that.12

THE COURT:  Or the order could be crafted such that13

the Court is inclined to grant your motion based on the fact14

that the invoices and documents substantiating the costs were15

not submitted with -- together with the motion, or with the16

Opposition.17

MR. GILLETTE:  Understood, Your Honor, I'll take18

that tact.19

THE COURT:  Mr. Baker?  I mean, I anticipate this20

issue coming back before me again, because, frankly, you know,21

it was a bench trial, and the Court did hear from these22

various expert witnesses.  But that doesn't alter the fact23

that plaintiff has to meet a certain burden in order for the24

Court to consider awarding more than the $1,500 per expert25
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witness, which again, I think is something that will have to1

be revisited by the Legislature at some date in the future.2

MR. BAKER:  I'm sorry, Your Honor, I'm confused.  It3

might just be July 5th.4

THE COURT:  Okay.  5

MR. BAKER:  We submitted a Memorandum of Costs --6

Rob, would you give me -- approximately $150,000; is that7

right?  Is Mr. Gillette suggesting that we been awarded $6,0008

in total costs on this case?9

THE COURT:  That's what I understood him to say.10

MR. BAKER:  I've just never been in this situation11

before.  I don't -- I don't know --12

MR. CARDENAS:  If I may, Your Honor.  Is the basis13

of the ruling that we didn't provide invoices?  Because --14

MR. BAKER:  I've never attached --15

MR. CARDENAS:  -- I've never attached invoices to a16

Memorandum of Costs.  And the way we understood the Rule, and17

even the moving papers, the Motion to Retax was less than18

clear as far as the basis being we didn't attach invoices,19

because certainly if he had said we needed invoices, that20

would have been the first thing we would have provided this21

Court.  22

And if what he's suggesting is that those aren't23

actual costs, our -- the affidavit that we provided in support24

of it clearly demonstrates that those are the actual costs25
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that we were billed.  And if we are going to be required to1

come back before this Court with a Motion to Reconsider to2

just simply demonstrate that, here are the invoices, that's --3

we can do that.  But the case law and the case authority4

allows you to award in excess of $1,500 per expert if the5

circumstances warrant them.6

So we'll be right back in front of Your Honor with7

the invoices, and under the circumstances of this case, we8

should get our costs that we've asked for.9

MR. BAKER:  And I'm just confused, Your Honor,10

because I've just simply never have attached invoices.  I'm11

unaware of any law regarding it and I'm just going to defer to12

Mr. Cardenas, what he sais on it [inaudible].13

THE COURT:  Your points are well taken, Mr.14

Cardenas.  In other words, I'm not going to be surprised to15

see a Motion to Reconsider with -- attached with it,16

documentation of all the costs.17

MR. CARDENAS:  Okay. 18

MR. BAKER:  Thank you, Your Honor. 19

MR. CARDENAS:  Thank you, Your Honor.  20

MR. BAKER:  And I'm sorry if we disappointed the21

Court in that regard.22

THE COURT:  Oh, Mr. Baker, you know, I roll with the23

punches.24

MR. BAKER:  Right, right.25
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THE COURT:  All right.  Can we move on to1

Defendant's Motion for a New Trial, please?  Mr. Gillette?2

MR. GILLETTE:  Yes, Your Honor. 3

THE COURT:  Whenever you're ready.  You know I --4

you know I -- you know I read everything, sir.5

MR. GILLETTE:  Understood.  Let me be brief.  There6

are two aspects of this case, Your Honor, that I would like to7

draw to the Court's attention that I believe are significant8

for the purposes of framing the Motion.9

The first involves the pretrial disclosure process10

and the implications of what didn't happen on defendants'11

ability to properly defend the case.  12

In a nutshell, there was a supplemental disclosure13

that was served back in June of last year that identified a14

disclosed expert by the name of Faruz Mashud [phonetic], that15

plaintiff identified would be providing expert opinions at16

trial, and would be providing a written report.17

We learned at the close of discovery that Mr. -- or18

Dr. Mashud had been withdrawn as an expert and that plaintiff19

would be relying upon the testimony of various healthcare20

providers to substantiate the damages that plaintiff claimed21

to have suffered in this incident, which is fine.22

But there is two considerations that becomes23

significant for our purposes.  The first is involving the24

records of Dr. Shifini.  As you know, Dr. Shifini introduced25
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trial testimony, orthopedic issues and medical costs issues1

that go far, far beyond what a anesthesiologist qualified in2

the field of medicine to, in that specialty, would be3

anticipated to provide.  4

We subpoenaed Dr. Shifini's records; 20 pages of5

treatment history were provided.  From that review of those6

records, there's nothing that would indicate to us that7

perhaps Dr. Shifini's deposition should be taken, or some8

attempt to determine whether Dr. Shifini would be providing9

opinion testimony beyond the parameters that would be10

established and one would expect from someone who's licensed11

as an anesthesiologist.12

The significance of additional 117 pages of13

documents that we were not provided until the time of trial,14

during the time that Dr. Shifini actually testified, is15

significant here, because had defendant been aware of the fact16

that Dr. Shifini's records contained something beyond the 2017

pages of his own treatment, would have provided us with some18

indication that he was an individual with whom plaintiff's19

counsel intended to bring in additional information,20

additional evidence, additional opinion testimony that the21

Court would rely upon and consider in the case.22

I believe that that in itself, Your Honor, is a23

significant enough issue, because from Dr. Shifini's opinion24

testimony, any number of issues that relate to future medical25
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treatment, and by implication, future medical damages, were1

awarded by the Court.  The issue of fundamental fairness comes2

into play here.  We had no idea that Dr. Shifini was going to3

be a vehicle through which all of this information and4

evidence would be introduced.  We were provided no -- no5

disclosure to that effect as required under NRCP 16.1.6

And to the extent that there are decisional laws7

that provide caveats to that, those are very distinguishable. 8

And as you know from our moving papers, we've distinguished9

them.  I believe that that's a significant issue that by10

itself, standing alone, would be sufficient for the Court to11

grant a new trial in the circumstances, because had we known12

that Dr. Shifini was going to be this vehicle, we would have13

taken the time to depose him.14

Now, I know that plaintiff's counsel has raised a15

number of issues surrounding the depositions that weren't take16

in this case, but I think that that also bears brief comment. 17

There were 30 distinct healthcare providers, and a total of18

some 50 healthcare providers identified, who provided19

meaningful treatment to Mr. Rodriguez.  20

But there's was no real spoke in the wheel, so to21

speak, or no hub in the spokes of the wheel, that you can22

point back to and find a referring physician or a consulting23

physician.  These were a -- an array of different types of24

healthcare providers in different geographic regions that25
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provided a healthcare treatment, and each one of these1

healthcare providers provided discreet types of treatment to2

this individual. 3

Had we any indication that Dr. Shifini was going to,4

in fact, be a hub from which opinion testimony would flow, we5

certainly would have taken his deposition, and we certainly6

would have moved the Court to consider his qualifications in7

limiting the nature of his expert opinion testimony.  That's8

the first point.9

The second point goes to the same types of issues as10

it relates to economist Terrance Dinneen.  Mr. Dinneen was11

deposed, his entire records were produced to us.  We12

approached this trial with the impression that there was no13

substantiation of several tax returns that were purportedly14

filed by the plaintiff, but there was no substantiation of15

those tax returns themselves.16

Plaintiff's wage claim rests entirely upon three tax17

returns that were filed between 1999 and 2004.  That at the18

time of his deposition, Mr. Dinneen admitted that he didn't19

know that they were, in fact, ever filed.  And that's20

significant, because we had been requesting economic loss21

documents, not only through disclosures, but through specific22

discovery requests and we received nothing.23

So it boils down to these three reports and the24

question becomes, do these three reports accurately reflect25
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the income of this individual at the time.  And that becomes1

very questionable in light of the fact that they were -- there2

was a great deal of uncertainty whether they were ever filed.3

And on October 20th, Mr. Dinneen, the economist,4

receives a letter from an individual who says, oh, yeah, these5

were filed.  Had we seen that document, had it been produced6

at some sort of a pre-trial disclosure, which plaintiff was7

obligated to do, or provided to us from -- by Mr. Dinneen at8

the time that we deposed him or requested his records, we9

would have approached the issue very differently and we would10

have sought leave from the Court to take this tax preparer's11

deposition on the issues that surround his one line assertion12

that, yeah, these were -- these documents were filed.13

The circumstances under which that document was14

introduced and relied upon worked to defendants' tremendous15

disfavor here.  And for those two reasons, among all the16

reasons that are already outlined in our moving papers and17

reply, Your Honor, we would ask for a new trial in this case.18

THE COURT:  Mr. Baker.19

MR. BAKER:  This has been a very frustrating trial20

in its own way, Your Honor.  And, you know, the reason they21

want a new trial is because they weren't prepared for the old22

trial, and that's really what it comes down to.23

Under -- I guess --24

MR. GILLETTE:  I can't hear you, Mr. Baker, I25
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apologize for interrupting.1

THE COURT:  Yeah, you may have --2

MR. BAKER:  I said the reason that you want a new3

trial is that you weren't prepared for this trial.  And under4

NRCP 59, that's not enough.  5

You had to be surprised by somebody -- or by6

something that you could have avoided using reasonable7

diligence.  And I don't mean you, Keith, I mean the defendant8

in this case.  9

And in this case, none of the doctors' deposition10

were deposed, in a case of 300 and something thousand dollars11

worth of medical bills.  None of the primary treating12

physicians.  13

And you're talking about not general practitioners,14

not that there's something wrong with general practitioners,15

but the Court heard from Dr. Shifini, who's being16

characterized as an anesthesiologist.  He is a board certified17

pain management doctor, when the scope and course of that18

particular type of treatment always works with things like19

pain stimulators and pain pumps who cost -- and laid a full20

foundation for his opinion on that point.21

It's never been my duty and responsibility in this22

to provide a hub to the defendant to do their discovery.  They23

have a duty to do reasonable discovery and if they were24

surprised, it's because they didn't do it.25
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And rather than come in prepared, it was just1

amazing to me on the first day.  If the Court remembers, I2

went to call Dr. Shannon.  And Dr. Shannon was the orthopedic3

surgeon who performed the knee surgery.  4

And Mr. Ward, who was trying the case, came over and5

he objected to her speaking outside of the treatment.  And I6

cited the Fernandez [phonetic] case and the [indiscernible]7

versus Levine case to this Court and he stood there -- and8

it's in the record -- and he said, "I'm not familiar with9

those cases." 10

Well, if your whole strategy in a trial is going to11

be to try to block witnesses, be familiar with the case law. 12

In Nevada, we have held that the doctors who are treating are13

experts, and once qualified as experts, they can treat -- they14

can testify broadly and widely.  15

And these doctors did, but it was all, all within16

the scope of their expertise.  And if this Court had17

entertained an objection that they weren't qualified to speak18

to it, and upheld it, then we would have brought in other19

doctors.  20

But on that very first day of trial, we made our21

strategy known to the defendants.  They didn't, then, brief22

you on the issues during the trial if they thought it was23

really such a substantial issue.  And in their -- in their24

Motion for a New Trial, the cases that they cite to you are25
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all cases from out of this jurisdiction.  And I didn't see a1

single case that held it was an abusive discretion to allow2

that testimony.  3

Not one Court of Appeals that I saw overturned the4

trial court judge for allowing the testimony.  They've upheld5

the judge for not allowing the testimony, but you know what,6

that's what discretion is.  Some judges are going to do some7

things, some judges are going to do other things.  Nothing8

that occurred in this court was inappropriate.9

What was inappropriate, that we saw on a number10

occasions, is the lack of defendant to understand our local11

rules.  And if this Court remembers being accused of being in12

conspiracy with me for complying with the local rules in this13

case, did not understand the rules with the scope of under --14

of doctors being able to testify, did not understand how our15

court has interpreted NRCP 50.275, but instead, just time16

after time says that I've engaged in misconduct.  And I'm17

sorry, I sound like I'm upset, I kind of am.18

The issue of Mr. Dinneen.  He's an expert who is19

designated as an expert.  He could have relied on any20

information here in this courtroom.  He could have relied on21

what he heard out in the hallway.  There's no secret letter22

that came to him.  That's formally and just [indiscernible] 23

within what he can rely on as an expert.  He can rely on24

hearsay, okay.  So with respect to this letter as the grounds25
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for a new trial, there's absolutely no grounds for a new1

trial.  2

What happened, why the defendants were surprised,3

began at the beginning of the case.  They didn't speak to4

anyone, look at anything, or take it serious in any manner. 5

They basically came into this jurisdiction, again, without6

understanding admissibility.  7

And incidently, Your Honor, that all goes to the8

weight of it.  That's not inadmissible.  You're very competent9

to sit and listen to witnesses and see if they laid a10

foundation for his damages.11

So, I'm rambling a little.  That's because there's12

about 30 different things in their motion that they said is13

the grounds for a new trial.  14

With respect to the doctors, we've just discussed15

that.  It was appropriate.  And this Court also has a judicial16

economy it has to consider.  If you had told me, Your Honor,17

Steve, I don't -- Mr. Baker, I don't think it's appropriate18

for you to put that testimony in through that witness, I would19

have paraded 32 doctors through your courtroom and we would20

have been here for -- well, we'd still be here.  21

And you have power in your courtroom to make22

reasonable decisions within your discretion on what testimony23

you're going to hear and through whom you are going to hear24

it.  And I think that's what I needed to say.25
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THE COURT:  Mr. Gillette, it was your motion.  Do1

you have any concluding argument?2

MR. GILLETTE:  Your Honor, I'm a bit -- I just want3

to respond to two aspects of Mr. Baker's argument.  One is,4

unpreparedness, and second is judicial economy.5

What we're talking about, Your Honor, is fundamental6

fairness.  When Dr. Shifini walks into a courtroom with an7

additional 100 plus pages of documents that had been provided8

to him from some third party source, that are unrelated to his9

own treatment, had defendant known about those types of10

documents in its file, of course we would have taken an11

opportunity to -- to reconsider how we treated that witness.12

The same with respect to Mr. Dinneen.  Again, what13

we're talking about is a substantiating document that goes to14

one of the core arguments the defendant was raising at trial15

that related to the foundations of Mr. Dinneen's opinion.  And16

I -- we're not talking about unpreparedness, Your Honor.  What17

we're really talking about is fundamental fairness.  And on18

that I will submit.19

THE COURT:  Well, Mr. Baker, I want to hear from you20

on that one issue, because with respect to your opposition21

regarding the docket -- the documents that Dr. Shifini22

reviewed, what I understood is that those documents were23

previously disclosed.24

//25

16 App. 3207



22

Verbatim Digital Reporting, LLC � 303-798-0890

MR. BAKER:  Every document that he had had been1

previously disclosed.  There was additional documents or2

medical records from other doctors.  When he -- and who had3

also treated Mr. Rodriguez in the case.4

And if you remember, it was kind of funny when it5

happened at trial, because we came down here with the6

additional ones, I had a Bate stamp set and a non-Bate stamp7

set.  Then we couldn't find one.  And Mr. Ward allowed us, by8

stipulation, to include those medical records with Dr.9

Shifini's records, and had no objection to them being put into10

the record.11

There wasn't a single bit of information and what12

Dr. Shifini had in his file that the defendants didn't also13

have in their file.14

THE COURT:  That's what I recall.  And furthermore,15

I note that this issue was not particularly addressed by the16

defense in their reply.17

MR. GILLETTE:  Your Honor, that -- the significance18

is not the existence of the documents, Your Honor.  The19

significance is the location of the documents.  The location20

of the documents being in Mr. -- or excuse me, in Dr.21

Shifini's file.  That is the significance of what we're22

talking about here.23

We're not saying that plaintiff didn't produce under24

its 16.1 disclosures that various healthcare providers had25
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created records or that they had been disclosed.  What we're1

talking about is the presence of those documents in Dr.2

Shifini's file.  That's the significant consideration here.3

THE COURT:  I'm not sure that you heard what Mr.4

Baker said a few moments ago.  Did you hear what he had to5

say?6

MR. GILLETTE:  I admit, Your Honor, that I only7

heard part of it, and I've been trying not just to waste time8

here.9

THE COURT:  Because what I understood Mr. Baker to10

argue in his -- in the written pleadings, and what I11

understood him to say here a moment ago, was that the 100 plus12

documents that you referred to in your motion were not only13

previously disclosed, but were also nothing more than the14

medical records of other physicians.  15

And furthermore, I understood Mr. Baker to say that16

Mr. Ward had stipulated admission of those particular17

documents during the course of the trial.  Did I get that18

right, Mr. Baker?19

MR. BAKER:  Yes, Your Honor.  20

MR. GILLETTE:  Your Honor, again, it's not the21

existence of the records.  It's the existence of the records22

in Dr. Shifini's file.  That is the significance of what we're23

talking about here.  And had those -- had there been some24

indication from plaintiff or plaintiff's experts on that -- on25
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that consideration, we would have approached Dr. Shifini's1

anticipated testimony quite differently, because at last we2

would have some indication of from whom expert opinion was3

going to be solicited.  4

You know, and as I mentioned early on, there was a5

Dr. Mashud who was originally designated as an expert on6

medical issues that had been disclosed by the plaintiff and we7

-- we, for some time, looked at that as the experts they were8

going to be using at trial.  And instead, we -- it's a bit of9

an ambush situation here.  And, you know, ambush is not the10

right word, but fundamental fairness is.  And on that, Your11

Honor, I will stop talking.12

THE COURT:  Very well, I'm prepared to make my13

ruling.14

MR. BAKER:  Thank you, Your Honor. 15

THE COURT:  It's the Court's view that the16

defendants fail to demonstrate why they're entitled to a new17

trial.  18

Defendants fail to show this Court how the disputed19

testimony amounted to irregularity in the proceedings,20

misconduct of the prevailing party, accident or surprise which21

ordinary prudence would not have guarded against, or newly22

discovered evidence.23

It is very persuasive to the Court the defendant24

failed to object in many instances, and it is even more25

16 App. 3210



25

Verbatim Digital Reporting, LLC � 303-798-0890

convincing that the defendant did not depose a single treating1

physician.2

Any accident or surprise the defendant did suffer3

was just as much the product of his own failure to diligently4

conduct discovery as it was the product of any impermissible5

expert testimony.6

Mr. Baker, I'll ask you to prepare an order for the7

Court's signature.  Please run the proposed order past Mr.8

Gillette before you submit it to me.9

MR. BAKER:  Thank you, Your Honor. 10

THE COURT:  Thank you.  11

Thank you, Mr. Gillette.12

MR. GILLETTE:  Your Honor, thank you for your time.13

THE COURT:  You're welcome.14

(Proceeding concluded at 11:43 a.m.)15
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3. Plaintiff’s 16.1 List of Documents and 09/24/11 1 20 - 30
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4. Plaintiff’s Fifth Supplemental Early 01/14/08 1 31 - 35
Case Conference List of Documents and 
Witnesses

5. Plaintiff’s Sixth Supplemental Early 01/25/08 1 36 - 39
Case Conference List of Documents and 
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6. Plaintiff’s Seventh Supplemental Early 07/01/08 1 40 - 45
Case Conference List of Documents and 
Witnesses

7. Plaintiff’s Eight Supplemental Early 07/25/08 1 46 - 50
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10. Demand for Jury Trial 4/14/09 61 - 63

11. Plaintiff’s Thirteenth Supplemental 5/01/09 1 64 - 68
Early Case Conference List of 
Documents and Witnesses

12. Plaintiff’s Fourteenth Supplemental 5/01/09 1 69 - 72
Early Case Conference List of 
Documents and Witnesses

13. Amended Complaint 07/08/09 1 73 - 82

14. Amended Order Setting Bench Trial 05/11/10 1 83 - 84

15. Rebuttal Expert Disclosure [NRCP 16.1 07/14/10 1 85 - 125
(a)(2)]
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16. Motion to Compel Responses to 07/28/10 1 126 - 134
Request for Production of Documents,
to Compel Further Responses to 
Interrogatories; Request for Sanctions; 
and Motion to Compel Independent 
Medical Examinations of Plaintiff

17. Plaintiff’s Opposition to Defendant’s 08/09/10 1 135 - 137
Motion to Compel Responses to Request
for Production of Documents, to Compel 
Further Responses to Interrogatories; 
Request for Sanctions; and Motion to 
Compel Independent Medical Examination
of Plaintiff

18. Plaintiff’s Pre-Trial Memorandum 09/27/10 1 138 - 145

19. Plaintiff’s Motion to Strike              11/10/10       1                146 - 150

20. Defendant The Palms’ Opposition to 11/23/10 1 151 - 157
Plaintiff’s Motion to Strike

21. Defendant Fiesta Palms, LLC Post-Trial 11/24/10 1 158 - 187
Brief

22. Plaintiff’s Confidential Trial Brief 01/13/11 1 188 - 206

23. Plaintiff’s Opposition to Defendants’ 01/14/11 1 207 - 239 
Motion for Mistrial

24. Defendant Fiesta Palms, LLC’s Motion 01/20/11 1 240 - 248
for Mistrial, or, Alternatively, Motion to
Strike Plaintiff’s Confidential Pretrial and
Trial Briefs on Ex Parte Application for
Order Shortening Time; Order

25. Reply in Support of the Palms’ Motion 01/26/11 2 249 - 257
for Mistrial, or, Alternatively, Motion
to Strike Plaintiff’s Confidential Pretrial
and Trial Briefs

26. Findings of Fact, Conclusions of Law, 03/10/11 2 258 - 261
and Order [re: Motion for Mistrial]

27. Findings of Fact, Conclusions of Law, 03/10/11 2 262 - 264
and Order [re: Motion to Strike 
Defendant’s Post-Trial Brief]
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28. Findings of Fact, Conclusions of Law, 03/10/11 2 265 - 268a
and Order [re: Plaintiff’s Rule 52
Motion on the Issue of Liability]

29. Findings of Fact, Conclusions of Law, 03/10/11 2 269 - 272
and Order [re: Motion to Strike 
Defendant’s Experts]

30. Verdict 03/14/11 2 273 - 274

31. Plaintiff’s Memorandum of Costs and 03/15/11 2 275 - 279
Disbursements Pursuant to NRS 18.020

32. Defendant Fiesta Palms, LLC, a Nevada 03/21/11 2 280 - 287
Limited Liability Company, d/b/a The 
Palms Casino Resorts’ Notice of Motion 

 and Motion to Tax Costs

33. Memorandum Re: Pre-Judgment 03/22/11 2 288 - 292
Interest

34. Defendant Fiesta Palms, LLC DBAThe 03/25/11 2 293 - 324
Palms Casino Resort’s Memorandum of
Points and Authorities in Support of its 
Motion for New Trial 

35. Declaration of Kenneth C. Ward in 03/25/11 2 325 - 411
       Support of Defendant Fiesta Palms, 

LLC’s Motion for New Trial

36. Declaration of Kenneth C. Ward (2nd) in 03/25/11 2 412 - 491
       Support of Defendant Fiesta Palms, 

LLC’s Motion for New Trial

37. Defendant Fiesta Palms, LLC DBA 03/28/11 3 492 - 523
The Palms Casino Resort’s Memorandum
of Points and Authorities in Support of its
Motion for New Trial

38. Declaration of Kenneth C. Ward in 03/28/11 3 524 - 686
Support of Defendant Fiesta Palms, LLC
Motion for New Trial

39. Defendant Fiesta Palms, LLC’s Notice of 03/28/11 3 687 - 688
Motion and Motion for New Trial
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40. Defendant Fiesta Palms, LLC’s Reply 04/01/11 3 689 - 692
Memorandum/Opposition to Plaintiff’s
Memorandum re: Pre-Judgment Interest

41. Amended Memorandum re: Pre- 04/05/11 3 693 - 696
Judgment Interest

42. Opposition to Defendant Fiesta Palms, 04/05/11 3 697 - 705
LLC., D/B/A The Palms Casino’s Motion
to Tax [sic] Costs

43. Judgment on the Verdict 04/12/11 3 706 - 708

44. Defendant Fiesta Palms, LLC, a 04/13/11 3 709 - 715
Nevada Limited Liability Company,
d/b/a/ The Palms Casino Resort’s Reply
to Plaintiff’s Opposition to the Motion to
Tax Costs

45. Notice of Entry of Judgment 04/15/11 3 716 - 721

46. Findings of Facts and Conclusions of 04/21/11 3 722 - 726
Law in Support of Verdict

47. Plaintiff’s Opposition to Defendants’ 04/22/11 4 727 - 820
Motion for New Trial

48. Notice of Motion and Motion to Amend 05/02/11 4 821 - 824
Judgment on the Verdict

49. Defendant Fiesta Palms, LLC, a Nevada 05/02/11 4 825 - 834
Limited Liability Company, D/B/A The 
Palms Casino Resort’s Reply to Plaintiff’s 
Opposition to the Motion for New Trial

50. Findings of Fact, Conclusions of Law, 09/19/11 4 835 - 837
 and Order [re: Motion to Amend 
Judgment on Verdict]

51. Findings of Fact, Conclusions of Law, 09/19/11 4 838 - 840
and Order [re: Motion to Tax Costs]

52. Findings of Fact, Conclusions of Law, 09/29/11 4 841 - 854
and Order Denying Defendant’s Motion
for New Trial

//
//
//
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53. Plaintiff’s Motion for Reconsideration 10/5/11 4 855 - 976
of Order Granting Defendant’s Motion    5     977- 1149
to Retax Costs; Ex Parte Application 
for Order Shortening Time; Order

54. Defendant Fiesta Palms, LLC, a Nevada 10/14/11 5 1150 - 1191
Limited Liability Company, D/B/A The 
Palms Casino Resort’s Opposition to
Plaintiff’s Motion for Reconsideration
of Order to Retax Costs

55. Plaintiff’s Reply to Defendant’s 10/18/11 5 1192 - 1195
Opposition to Motion for Reconsideration 
of Order Granting Defendant’s Motion to
Retax Costs

56. Notice of Motion and Motion to Amend 10/18/11 5 1196 - 1197
the Order Denying Defendant’s Motion
for a New Trial

57. Memorandum of Points and Authorities 10/18/11 5 1198 - 1203
in Support of Motion to Amend the Order
Denying Defendant’s Motion for New 
Trial

58. Affidavit of Keith R. Gillette in Support 10/18/11 5 1204 - 1224
of Motion to Amend Order Denying 
Defendant’s Motion for New Trial

59. Notice of Appeal 11/04/11 6 1225 - 1257

60. Opposition to Motion to Amend the 11/04/11 6 1258 - 1270
Order Denying Defendant’s Motion for
New Trial

61. Order 11/17/11 6 1271 - 1272

62. Amended or Supplemental Notice of 12/13/11 6 1273 - 1278
Appeal

63. Amended Judgment on the Verdict 02/15/12 6 1279 - 1281

64. Second Amended or Supplemental 03/13/12 6 1282 - 1314
Notice of Appeal
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Trial Transcripts

65. Partial Transcript- Bench Trial 10/25/10 7 1315 - 1404
(Opening statements; Dr. Heaps)

66. Partial Transcript- Bench Trial 10/25/10 8 1405 - 1431
(Sheri Long)

67. Partial Transcript- Bench Trial 10/25/10 8 1432 - 1444
(Vikki Kooinga)

68. Partial Transcript- Bench Trial 10/26/10 8 1445 - 1579
Vol. 1 (Enrique Rodriguez)

69. Partial Transcript- Bench Trial 10/27/10 9 1580 - 1777
(Dr. Maryanne Shannon)

70. Partial Transcript- Bench Trial 10/27/10 9 1778 - 1810
Vol. 2 (Enrique Rodriguez)

71. Partial Transcript- Bench Trial 10/28/10 10 1811 - 1892
(Dr. Joseph Schifini)

72. Partial Transcript- Bench Trial 11/1/10 10 1893 - 2037
(Dr. Joseph Schifini)

73. Partial Transcript- Bench Trial 11/1/10 11 2038 - 2191
Vol. 1(Dr. Russell Shah)

74. Partial Transcript- Bench Trial 11/2/10 11 2192 - 2220
Vol. 3 (Enrique Rodriguez)

75. Partial Transcript- Bench Trial 11/2/10 12 2221 - 2339
Vol. 2 (Dr. Russell Shah)

76. Partial Transcript- Bench Trial 11/3/10 12 2340 - 2375
(Forrest P. Franklin)

77. Partial Transcript- Bench Trial 11/3/10 12 2376 - 2393
(Maria Perez)

78. Partial Transcript- Bench Trial 11/4/10 12 2394 - 2426
(Nicholas Tavaglione)

79. Partial Transcript- Bench Trial 11/4/10 13 2427 - 2543
(Terrance Dinneen)
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1 THURSDAY, NOVEMBER 4, 2010 AT 2:03 P.M. 

2 (Designation of record begins at 2:03 p.m.] 

3 THE COURT: Please be seated, except for the witness. 

4 You remain standing. Please raise your right hand and be 

5 sworn in by Madame Clerk. 

6 TERRANCE DINNEEN, PLAINTIFF'S WITNESS, SWORN 

7 THE CLERK: Please be seated, stating your full name, 

8 spelling your last name for the record. 

9 THE WITNESS: Terrance Dinneen, D-I-N-N-E-E-N. 

10 DIRECT EXAMINATION 

11 BY MR. BAKER: 

12 Q NOW, Terrance, explain to the judge your education 

13 and qualifications, please. 

14 A Sure. I graduated cum laude from the University of 

15 Minnesota with a double major in psychology and sociology. 

16 From there, I attended the University of Wisconsin and 

17 completed a master's degree in rehabilitation. 

18 Since then, I've completed 16 graduate courses in 

19 forensic economics. I've also completed the two national 

20 certifications in forensic economics. In terms of work 

21 experience, I started out working at a county hospital in 

22 southern California in their outpatient rehabilitation 

23 services department. I was there two-and-a-half years. 

24 Then for 20 years, I was doing disability management 

25 with a company I had an interest in. Our clients were 
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1 employers with 1,500 employees or more, and we would assist in 

2 looking at their losses, the injuries that their employees 

3 were having, and assist those employees in returning to work. 

4 Fifteen years ago, I moved to Reno, acquired a very 

5 small competitor, where we primarily have done work with 

6 veterans with service connected disabilities, assisting them 

7 in returning to work. Then in addition to that, I've done 

8 forensic work, such as what I'm here to talk about today, both 

9 in the area of vocational rehabilitation and economics. And 

10 I've published in both of those areas as well. 

11 Q Have you worked in the social security department? 

12 A I have. I worked for the office of hearings and 

13 appeals under the Social Security Administration as the 

14 court's expert for 20 years, where I was there at the request 

15 of the Court to aid and assist in sorting out the issues of 

16 disability and the vocational impact of disability, primarily 

17 on contested cases where the person had been turned down, and 

18 they were now going in front of a United States Administrative 

19 Law Judge. 

20 A judge has an option of having a vocational expert 

21 there, as well as a medical expert that will sit through the 

22 hearing, review the records and respond to any questions to 

23 clarify any vocational issues and the person's ability to work 

24 in the labor market. 

25 MR. BAKER: And Your Honor, at this time, I would ask 

AVTranz 
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1 that he be qualified in the area of vocational rehabilitation 

2 and forensic economics. 

3 THE COURT: Any objection, Mr. Ward? 

4 MR. WARD: No, Your Honor. 

5 MR. BAKER: Okay. Just to let the Court know --

6 THE COURT: So ordered. 

7 MR. BAKER: Thank you, Your Honor. Just to let the Court 

8 know 

9 BY MR. BAKER: 

10 Q You and I have done a few trials together. Is that 

11 right? 

12 A We have. 

13 Q Maybe four or five? 

14 A Yeah. I don't think five. Three or four. I was 

15 trying think. 

16 Q There have been times that I have come to you and 

17 ask you to use vocational rehabilitation and forensic 

18 economics services and you looked at the case and told me, 

19 basically, I have no case and --

20 MR. WARD: 

21 THE COURT: 

22 MR. BAKER: 

23 Honor. 

24 THE COURT: 

25 MR. BAKER: 

Object. Leading. 

Sustained. 

He 1 s an expert on just introduction, 

I understand. 

Would you like me to rephrase 

I\VTranz 
E-Reportlng and E-Transcription 

Phoenix (602) 263-0885 • Tucson (520) 403-8024 
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1 THE COURT: Yeah. I think so. 

2 BY MR. BAKER: 

3 Q Are there times you've told me have you agreed to 

4 participate in every case I've asked you to render an economic 

5 decision opinion? 

6 A Probably more accurate way is, I've agreed to see 

7 your clients and evaluate whether or not I think there is an 

8 economic loss, and chances of vocational rehabilitation. 

9 Q And have there been sometimes you told me that that 

10 answer was no? 

11 A There's been some times, yes, that I've told you no, 

12 that I don't believe there is a vocational or economic loss 

13 that we can calculate. 

14 Q I have tried to start every examination with a 

15 triple negative, so I think I got it done through today. When 

16 were you first contacted in this case? 

17 A In 2008. 

18 Q Was that by my office? 

19 A It was. 

20 Q And what was your assignment? 

21 A I was asked to look at the vocational issues, the 

22 types of work that Mr. Rodriguez was able to do prior to his 

23 accident, to look at what vocational options he may have in 

24 the future and then, if there was going to be a loss, that he 

25 wasn't going to be able to make as much money, to calculate 

Jl.VTranz 
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1 that loss. I was also asked to look at the costs of future 

2 medical care and calculate those values as well. 

3 Q As in dollar value? 

4 A Yes. 

5 Q Okay. Did you do an evaluation of Enrique Rodriguez 

6 with respect to rehabilitation issues? 

7 A I did. 

8 Q What was that evaluation of? 

9 A I met with Mr. Rodriguez, went through the types of 

10 work that he's done in his past, the amount of education that 

11 he has, you know, physically how he was doing, how he self 

12 assessed the limitations that he has, what had happened 

13 between the injury and when I saw him, which was about two and 

14 a half, three years ago when he was injured. And I think that 

15 encompasses most of what I did in the initial evaluation. 

16 Q Did you also conjunctively review materials? 

17 A I did. 

18 Q Could you explain to the judge what you looked at? 

19 A I looked at the medical records that I was provided 

20 with, that summarized the medical treatment that he had. I 

21 looked at three years of tax returns that I was provided with, 

22 as I developed my opinions to write my report. 

23 Q 

24 A 

25 Q 

Did you review any materials on social security? 

I did. 

What materials did you review? 

II.VTranz 
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1 A I have a letter from Social Security that's in my 

2 file, that I reviewed. And I think that, maybe, without going 

3 through everything, that's the only one that's directly from 

4 Social Security. 

5 Q Is there a time --

6 MR. WARD: I would object and move to strike any response 

7 about Social Security. Social Security is not relevant to 

8 these findings. And I think it is prejudicial, and --

9 MR. BAKER: Your Honor, social security 

10 MR. WARD: it's hearsay. 

11 MR. BAKER: Social security is absolutely relevant to 

12 these findings. 214405 return to work at There is no argument 

13 being made that Mr. Rodriguez is not disabled, and there was 

14 Social Security determination that he was disabled. You have 

15 previously ruled on an issue that it wasn't relevant when 

16 Enrique was speaking about it because of causation. He is 

17 specifically not, and has said at these depositions, speaking 

a 

18 about causation, just his disability status, whether or not he 

19 is disabled, and a determination by the federal government 

20 that he is disabled is certainly not. 

21 MR. WARD: Counsel for plaintiff is now putting forth to 

22 the Court exactly what I was objecting to by saying it, that 

23 it found to be disabled. What he was before the Social 

24 Security commission, what was said, what was actually found, 

25 what was testified to -- that's all hearsay. We don't have it 
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1 before us. It's not been provided to me. It wasn't none 

2 of that information was given in the deposition. And I think 

3 it's all hearsay. 

4 THE COURT: Well, Mr. Baker, is your intent to address 

5 this issue in a very narrow fashion? 

6 MR. BAKER: Yes, Your Honor. 

7 THE COURT: Overrule the objection. 

8 MR. BAKER: Thank you. 

9 BY MR. BAKER: 

10 Q Discussed your evaluation in its entirety? 

11 A We have. 

12 Q And the information that you would have in its 

13 entirety? 

14 A Yes. 

15 Q And this with respect to your initial evaluation is 

16 this before coming to your calculations and conclusions? 

17 A Yes. 

18 Q Okay. Did you come to an opinion whether or not 

19 Enrique Rodriguez was disabled? 

20 A I did. 

21 Q And disabled from work? 

22 A Yes. 

23 Q Could you explain to the judge your methodology and 

24 the basis of your opinions? 

25 A I looked at the medical records and the diagnoses 
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1 that were in my file, in terms of --

2 Q Sorry. Can I just interrupt you for just one second 

3 before? Is there a definition of disability that we could use 

4 to give us some context to this? 

5 A Yes. There are several different definitions. The 

6 most prominent one would be the preclusion from substantial 

7 gain for acuity. That's a definition of disability that's 

8 used by the Department of Veteran Affairs, probably almost 

9 every long term disability insurer in the United States uses 

10 that definition, as does the Social Security Administration. 

11 MR. WARD: Object to -- I object to the Social Security 

12 standards and move to strike. 

13 THE COURT: Noted for the record. Overruled. 

14 THE WITNESS: Yeah. So it's a definition that's used by 

15 both private entities, as well as public entities, when we 

16 look at a person as to whether or not they're capable of 

17 substantial gain from acuity. From a functional standpoint, 

18 the preclusion of substantial gainful activity is defined as 

19 the ability to make, right now, $950 a month or more. So it 

20 not only involves a person's physical ability to work, it also 

21 involves looking at their earning capacity. So when the 

22 determination is made as to an individual meeting that 

23 definition, it means that they've looked at the vocational 

24 background, the transferability of any skills or skill moving 

25 to a different job that the person may be physically able to 
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1 do, plus what they might earn as well. So you see people that 

2 are high wage earners, that can work ten hours a month and 

3 make over $900 in that ten hours. And even though they may 

4 have a severe impairment, they would be determined not to meet 

5 that definition of disability because they can earn over $950 

6 a month. And those standards are applied to every Social 

7 Security case, particularly with individuals under 50, as to 

8 whether or not the person meets that definition of disability. 

9 So it's a fairly complex definition of disability, and a 

10 fairly stringent one. But it is one that's commonly used 

11 by 

12 

13 

THE COURT: -- objection as to --

MR. WARD: Your Honor, may I ask for an ongoing 

14 objection? I don't want to keep interrupting. Obviously this 

15 is before the Court at this point, so I think the prejudice is 

16 already there. So I don't want to be rude and keep 

17 interrupting, but I do want to protect the 

18 THE COURT: Noted for the record. 

19 MR. WARD: Thank you, Your Honor. 

20 BY MR. BAKER: 

21 Q And was that definition actually codified? 

22 A Yes. 

23 Q Can you explain that to the Judge? 

24 A In the Ticket to Work Act -- passed under the first 

25 motion of George -- elder -- Bush administration in 1999. 
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1 Congress took notice of that definition of disability. It's 

2 probably one of the most studied definitions of disability 

3 because of the impact of the number of people who meet that 

4 definition of disability -- have on the Social Security 

5 system. And the general accounting office had done a study 

6 that was actually written into the act, the Ticket to Work 

7 Act, that found a .5 percent return to work rate of people who 

8 meet that definition of disability, meaning 99.5 percent of 

9 the people who were found to meet that definition of 

10 disability do not return to work. 

11 Q And with respect to that definition, are the .5 

12 percent who return to work are they just not lazy, and the 

13 other 99.5 percent lazy? 

14 A There -- well, there's been subsequent studies to 

15 try and determine what are the characteristics that fit into 

16 that.5 percent. The only correlation that they've been able 

17 to find is higher levels of education, individuals that have 

18 education beyond high school into the college level and into 

19 the graduate school level. The number of people who returned 

20 to work was a severe impairment tend to have higher levels 

21 of education. But that's the only correlation they could 

22 find. They couldn't find any correlation with specific types 

23 of impairment, whether it was a congenital impairment or a 

24 disease impairment or an impairment generated out of an 

25 accident. You know, and they attempted to look at all those 
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1 different variables, trying to figure out what was the 

2 characteristics, and how can we get more people back to work. 

3 And that's the only correlation so far. Some of those studies 

4 do have a bit higher return to work rate. Highest one I've 

5 seen is about 10 or 11 percent, still meaning more people 

6 don't return to work than do. But the one that Congress took 

7 notice of was the .05 present. 

8 Q And did Enrique meet the definition of disability, 

9 according to your evaluation of his medical records and your 

10 experience as a vocational rehabilitation expert? 

11 A Well, when I saw him and interviewed him, he had 

12 told me that he had met that definition of disability, so I 

13 knew that. In terms of my work with the Social Security 

14 Administration, because he was under 50, it wouldn't surprise 

15 me if they went through a fair amount of steps when they 

16 evaluated whether or not he would meet that level of 

17 disability. 

18 Q Is it a difficult definition to meet? 

19 MR. WARD: Object. Move to strike on the basis of 

20 speculation. 

21 THE COURT: Overruled. Let's have some foundation, 

22 Mr. Baker. 

23 BY MR. WARD: 

24 Q How many Social Security disability cases do you 

25 work here? 
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1 A When I went off that panel, I had testified in a 

2 little over 4,500 cases. 

3 Q And in each of those 4,500 cases was a certain 

4 process used by the administration? 

5 A Yes. 

6 Q And was the process consistent? 

7 A Yes. 

8 Q And was there a specific process utilized for 

9 individuals under 50? 

10 A Yes. 

11 Q And was that consistent? 

12 A Yes. 

13 Q And does Enrique Rodriguez qualify as an individual 

14 under 50 with respect to that consistent process? 

15 A It does. 

16 MR. BAKER: I would ask, then, Your Honor, that I be 

17 allowed to have an explanation for most of this. 

18 THE COURT: Very well. 

19 BY MR. BAKER: 

20 Q Please explain the process. 

21 A Anybody under the age of 50 is considered a younger 

22 individual. Starting at age 50, you're considered approaching 

23 advanced age. And from age 55 to 60, you're considered of 

24 advanced age. And of age 60, you're considered of retirement 

25 age. I hate those titles and those age groups, but --
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1 THE COURT: Me, too. I object. 

2 MR. BAKER: Sustained, Your Honor. 

3 THE WITNESS: You know, so different standards begin to 

4 apply because age becomes a factor in disability, starting at 

5 age 50. If you're 49 and three-quarters, if you're under the 

6 age of 50 at any of those levels, you have to meet a different 

7 criteria, a criteria that's harder to meet, in relation to 

8 whether or not you're disabled. So when a person is under 50, 

9 the case is looked at with a much greater scrutiny than, say, 

10 a person who's over 60. And you can have two people with 

11 identical backgrounds, but the age difference of, say, 49 and 

12 61, there's a much higher probability that the person at age 

13 61 would be found disabled, and the person who's under the age 

14 of 50, because of the consideration of age as a factor of 

15 disability--

16 BY MR. BAKER: 

17 Q Is it a difficult definition to meet? 

18 A It is. It's a very difficult definition of 

19 disability to meet because you have, not only a physical 

20 component that you have to meet, there's an earning component 

21 that you also have to meet, based on your ability to perform 

22 job skills. 

23 Q 

24 A 

25 Q 

And did Enrique Rodriguez meet that criteria? 

Yes. 

And was he rendered totally disabled by the federal 
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1 government? 

2 A He was. 

3 Q After going through that process that you've 

4 described? 

5 A Yes. 

6 Q And is it an intensive process? 

7 A Yes. 

8 Q And was that the entirety of your basis for 

9 determining that Enrique Rodriguez was totally disabled? 

10 A No. It was one of the pieces of the 

11 Q Tell the judge what pieces. 

12 A Well, I've reviewed the medical records, noted the 

13 diagnosis, complex regional pain syndrome. You know, that's a 

14 very nasty little condition to try and rehabilitate somebody 

15 from, you know, due to the impact of pain on daily functioning 

16 and the inability of us to get a person to the point where 

17 they can function at some consistent level. That's sort of, I 

18 guess, a roundabout way of saying if we can get somebody who 

19 can function four hours a day, five days a week, consistently, 

20 then we've got a good chance of starting them back on 

21 employment, you know. But if that four hours comes every 

22 third day or second day or fifth day, or three times a month 

23 that they can work, and it's not predictable, unless they have 

24 some highly unusual job skills, their chances of getting them 

25 back to employment are not good. In Enrique's case, the 
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1 impact of the complex regional pain syndrome, I felt, was a 

2 significant factor in terms of creating impairment, you know, 

3 functionally as well as a disability reason and function, 

4 interact, you know, replace. Certainly, significant amounts 

5 of various types of medication, you know, that he was and has 

6 been -- you know, I felt that are more probable on that basis. 

7 There was not a reasonable probability that we could 

8 successfully rehabilitate him. 

9 Q And is it your opinion to a reasonable degree of 

10 professional probability that indicates Enrique Rodriguez was 

11 totally disabled? 

12 A Yes. 

13 Q NOW, once you determined that he was disabled, did 

14 he set about to calculate lost handling? 

15 A I did. 

16 Q What materials were you provided to calculate the 

17 lost handling? 

18 A I was provided the tax returns, three of them, from 

19 1999, 2001 and 2004. 

20 Q Are you familiar with the fact that those tax 

21 returns were filed in April -- filed in 2009 or 2010? 

22 A 

23 Q 

24 anything? 

25 A 

Yes. 

What impact would that have on your calculation, if 

I took the tax returns to be reflective of his 
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1 vocational activity in those years. They were apparently 

2 filed, and they did report income, business income, during 

3 those years. 

4 Q Do you also look at information regarding gross 

5 sales? 

6 A I did. 

7 Q Could you explain to the judge what the totality of 

8 that information is? 

9 A Sure. Mr. Rodriguez has been through most of his 

10 life, with a couple of years of exception, self-employed, you 

11 know, buying and selling houses, building -- finding 

12 fixer-uppers, repossessed houses or houses going into 

13 repossession. This was, of course, before the current 

14 economic conditions that we're in now. So he'd find 

15 distressed properties, buy them, fix them up, you know, and 

16 flip them and resell them. In terms of the gross sales, in 

17 2004, he had reported $401,954, in 2001 $144,400 in gross, and 

18 in 1999, 286,000 in gross sales in those years. But of 

19 course, that doesn't reflect his income. But it does show, 

20 you know, a fair amount of activity that he was doing to 

21 generate income. 

22 MR. BAKER: Okay. Your Honor, can I approach the bench, 

23 please? 

24 

25 

THE COURT: Sure. 

MR. BAKER: I've given Mr. Ward some charts for Mr. 
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1 Dinneen and let me just make sure that --

2 THE COURT: Thank you. 

3 MR. BAKER: We will refer to those charts in a little 

4 bit. 

5 MR. WARD: I'll object to these. I'll put it on the 

6 record, whenever Your Honor pleases. 

7 MR. BAKER: Okay. Another thing is, at least for now, 

8 Your Honor, until foundation is made merely for demonstrative 

9 purposes, the same as if he had walked up in front of a jury 

10 and drawn charts on - on the board. 

11 THE COURT: Okay. There's not a motion to admit this 

12 item yet. 

13 MR. BAKER: I'm sorry, Your Honor? 

14 THE COURT: There's not a motion to admit this item yet, 

15 Mr. Ward. 

16 MR. WARD: Right. That's why I wanted to get up and say 

17 I'll make a motion at the appropriate time. 

18 THE COURT: Sure. 

19 BY MR. BAKER: 

20 Q And by the way, was information on some of these 

21 charts information gotten from most of this trial, trial 

22 testimony? 

23 A 

24 Q 

25 A 

Relating to the exhibits? 

Yes. 

Yes. 
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1 Q And you used the information that you found in the 

2 course of the trial to, not manufacture, but to produce these 

3 charts? 

4 A Some of them, yes. The ones dealing with the cost 

5 of medicines and the cost of the spine stimulator. That was 

6 information from the trial. The lost earnings charts are 

7 one of them is identical to what's in my report, and then one 

8 is generated based upon some of the opinions of Dr. Schifini. 

9 Q And more specifically, the one that speaks about 

10 table one statistical worklife expectancy -- that was produced 

11 wi th your report? 

12 A Yes. 

13 Q And the second, which would be table two return to 

14 work part time -- was that generated specifically from the 

15 trial testimony of Dr. Schifini related to that? 

16 A Yes. 

17 Q Now, you weren't given voluminous documents with 

18 respect to your calculations, were you? 

19 A No. 

20 Q So did you go to any outside sources to attempt to, 

21 for lack of a better word, fill the gaps? 

22 A I did. 

23 Q Could you explain to the judge the methodology that 

24 you employed in calculating an average with respect to Enrique 

25 Rodriguez? 
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1 A Sure. First, from the period of 1999 to 2004, I 

2 only had three tax returns. For 2003, 2002 and 2000, I didn't 

3 have any tax returns or reported income in those years. The 

4 reported business income in 2004, where he had the 400 in 

5 gross sales, the reported income was 208,000. Then, where he 

6 had the 144,000 in 2001, the reported income was 1,748. And 

7 where he had the 286, 286,000 in gross sales in '99, the 

8 reported income was 76,513. So quite a bit of variance in 

9 those numbers -- you know, I looked at the income as percent 

10 in different ways to try and analyze that income, to determine 

11 an annual earning capacity and what his skill set were. 

12 Earning capacity is, essentially, what a person's ability to 

13 generate income is in the labor market. 

14 There are a couple of authors that say earning 

15 capacity is the highest earnings that anybody is capable of 

16 earning. Yes. Roger Weddington Field [phonetic] , in their 

17 writing -- and they're pretty prolific in their field 

18 defined earning capacity as the highest ability that 

19 somebody's demonstrated. Other authors indicate that you've 

20 got to look at the skills, the labor market and what those 

21 skills are worth in determining earning capacity. And I did 

22 both. I looked at what Enrique had done. He did some of the 

23 repairing on these properties on his own. I would classify it 

24 as some of the easier repairing, you know, not major. And he 

25 was selective in picking properties that didn't need major 
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1 repairing, medic repair, you know, to get them in a salable 

2 shape. But he had more skills than that, because he was 

3 finding the properties, identifying it, negotiating with 

4 lenders, you know, a variety of different things related to 

5 the buying and selling, as well as, you know, doing the work. 

6 So I looked at real estate sales. I looked at real estate 

7 broker. But he'd never been licensed in either one of those. 

8 Q What are you looking at again? 

9 A That's a good question, actually, that. We look at 

10 different databases to find out what earning capacity is. The 

11 one I predominantly use is one push by the Economic Research 

12 Institute, which uses surveys, not only from the Bureau of 

13 Labor and Statistics, but also private surveys. They're the 

14 company that the Fortune 50 and Fortune 500 go to if they 

15 decided they wanted to open an engineering company in Vegas. 

16 They go to ERI to determine, you know, what are we 

17 going to have to pay for engineering, help and managers in Las 

18 Vegas. So it's a fairly widely used database. I decided not 

19 to use the ones related to real estate because he never had a 

20 real estate license or a broker's license. I ultimately 

21 looked at handyman, and thought that was a reasonable 

22 consideration. And I also looked at the Department of Labor 

23 statistics, agency education to see what the average earnings 

24 for a man at his educational level would be. And I looked at 

25 all those, and eventually decided to take the average of the 
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1 three years of earnings that I had over a six year period. So 

2 I treated three years as zero earnings. 

3 Q Meaning that when you did an average over six years, 

4 for those years not reporting any income, you averaged in as 

5 zero? 

6 A Yes. I divided the total, essentially the total for 

7 the three years, I divided by six -- may be a simpler way to 

8 say that. And eventually, I decided to use that figure. 

9 Handyman was about 35,000 a year, 35,000 and change. I find 

10 that exact figure for --

11 Q That was through the database? 

12 A That was the ERI database. Right. The average 

13 earnings by education for a person of his age, according to 

14 the Bureau of Labor and Statistics, was about 55,000. And 

15 averaging his actual earnings over the six year period was 

16 about 47,000. And ultimately, I looked at that and said that 

17 looks to me to be the most reasonable figure to use. I was 

18 hesitant to use handyman because it discounts a significant 

19 area that he had skills in, and I was hesitant to use real 

20 estate broker and real estate agent. They were higher, but 

21 seeing that he was never licensed, I didn't think that that 

22 would be an appropriate figure to use. And there is no data 

23 on house flippers, in terms of what their earning capacity is. 

24 It simply doesn't exist. The Bureau of Labor and Statistics 

25 doesn't collect it, and ERI doesn't collect it. It's probably 
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1 just too small and too diverse a database for anybody to try 

2 and collect that data. 

3 Q Okay. And just so I'm sure I'm not getting 

4 confused, is it fair to say that you've used three bases for 

5 determining his earning capacity, one being the tax records, 

6 the second being the ERI database and the third BOL 

7 statistics? 

8 A Correct. 

9 Q Is that fair? 

10 A Yes. 

11 Q And when you did the average with respect to his 

12 taxable income that you saw on the tax forms, how did it fall 

13 with respect to the ERI database and the BOL statistics for 

14 people of his age, experience and education? 

15 A Well, it was higher than handyman, which I felt was 

16 appropriate. It was lower than the average earnings of 

17 individuals of his age, which I also felt was appropriate 

18 because of those periods of time where there weren't reported 

19 work. And it was substantially lower than real estate brokers 

20 and real estate salespeople. But again, he didn't fit in 

21 totally to those categories. So I felt that using the actual 

22 earnings that were reported as income from his business 

23 activity, over a six year period, would be a reasonable 

24 approximation of what his annual earnings ability would be. 

25 Q Is it an accepted methodology in forensic economics 
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1 to test empirical data against statistical means such as the 

2 ERI database and the BOL information? 

3 A Yes. 

4 Q And is that what you did in this case? 

5 A Yes. 

6 Q And didn't the number fall right into the mean? 

7 A Yes. Excluding the real estate broker and real 

8 estate salespeople, it's probably a little bit above the 

9 35,000, 55,000, 47s. So it's a little bit above what the mean 

10 between those three figures would be. 

11 Q So in a scientific methodology, does that show an 

12 acceptable projection of the amount? 

13 

14 

A 

Q 

I believe it does. Yes. 

Is that within a reasonable degree of professional 

15 probability? 

16 A It is. 

17 Q Now, on table one, you set up a statistical worklife 

18 expectancy. But before we get to that, when you were talking 

19 about the Fields and Woods definition, you could have actually 

20 selected the 208,000 he made in one year and used that as his 

21 earning capacity? 

22 A Yes. 

23 Q That would have been a little bit too cute, though, 

24 wouldn't it? 

25 A I don't know if I would classify it as too cute. 
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1 Given the significant variance in earning capacity here, I 

2 mean, there have been countless times when I've used the year 

3 before an injury -- earnings, to be demonstrative of earning 

4 capacity. You know, in this case, I didn't think it would be 

5 demonstrative because we had such huge variability in terms of 

6 income. Little closer range in the gross income, but from 

7 1,700 to 200,000 in his actual reported business income, you 

8 know, a huge range. So I didn't feel that using the 2008 from 

9 2004, the year before he got injured, would be reflective of 

10 what his future earnings ability would be, albeit there are 

11 authors that say that's the best figure to use. And at times, 

12 I've certainly agreed with that. The last year before an 

13 injury is a good figure to use to establish earning capacity. 

14 Q And before you go through the chart with the Court, 

15 you've dealt with people who flip real estate before? 

16 A Yes. 

17 Q And is this variance in income unusual to you in 

18 that industry? 

19 A No. 

20 Q -- characterized 

21 A The variances are huge. 

22 Q Okay. Well, why don't you take the judge through 

23 your chart. 

24 A 

25 Q 

Certainly. 

And for the record, we're looking at table one, 
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1 statistical worklife expectancy. 

2 A Yes. 

3 Q The top part of the chart just identifies 

4 Mr. Rodriguez, his date of birth, the date that he was 

5 injured, his age of -- his age at injury, which was 41.36 

6 years, and his worklife at injury. Now, I use a statistical 

7 worklife table that was published in the Journal of Legal 

8 Economics in 2001. It's the most widely used worklife 

9 expectancy table in our field. And essentially, what 

10 statistical worklife expectancy means is that we're going to 

11 look at the probability that a person may pass away before 

12 they leave the labor market, that they may be unemployed due 

13 to economic downturns, that there may be a reason that 

14 somebody would relocated, wife gets a job and the husband has 

15 to move to, you know, a different community. Those types of 

16 factors are taken into the development of those tables. You 

17 know, so when you find a person in their 40s and you look at 

18 their statistical worklife, and you add it to age 61, you 

19 shouldn't look at age 61 and think that's the exact age at 

20 which he would leave the market. You should look at the 19.86 

21 years, and that would be the number of years that he would be 

22 expected to work before he left the labor market. But to 

23 calculate the value, we add the two together. So it's a way 

24 that we account for all of those variables that could have 

25 impacted a person. Now, there are other ways to do it. This 
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1 is the predominant way that most forensic economists do this. 

2 You can carry the calculation out to 100 year by year, and 

3 calculate the probability of employment, and the probability 

4 of death, you know, each year out to age 100, because at the 

5 life expectancy tables -- will go out to that age. 

6 The product of the calculation, generally, though, 

7 is not -- the reason I mentioned that, I read the -- Thomas 

8 Cargill's report and his method is the method of calculating 

9 out to 100. His age on 6/30/2010, which was 46.96 years. The 

10 reason that that date is important is, we always have to 

11 select a date where we're going to stop the past losses and 

12 start calculating the future losses. And that was the date 

13 that I did the original report. And then, his life expectancy 

14 of 7804 -- going down to the next column, I began calculating 

15 his losses on 1/1 of '05. And I selected that date because in 

16 2004, he had 208,000 in earnings. 

17 And I looked at that and said, you know, it doesn't 

18 really make sense with that high an earnings year, given his 

19 earnings pattern, to assign a loss from the original date he 

20 was hurt, as often we do. You know, and bring it forward I 

21 thought it made much more scenes to start the loss in January 

22 of '05 due to the high number in my report. 

23 So in '05, we have $49,293. That's bringing out 

24 $47,000 forward by the employment cost index. Employment cost 

25 index is a United States Department of Labor statistic that 
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1 shows how much wages go up each year. So we're allowing for 

2 an increase in wages. And in these years, it was running 

3 right around 3 percent. The same thing for --

4 Q It's basically COLA? 

5 A Yes. It's COLA, but it also has a productivity 

6 factor, you know, because it is based upon reported wage 

7 earning. So the '06, the 59,920 is again using the Employment 

8 Cost Index to bring it forward. You know, the '07, the 

9 52,702, in '08, the 53,967. And now, in 2009 and 2010, we're 

10 getting down to under 2 percent, about 1.5 percent. Wages 

11 started growing at a slower rate, as we've been in this 

12 recession. 

13 Q Did you calculate for that? 

14 A I did. And adjusting for that, and then through the 

15 first six months of 2010, it gives you $289,111 in past 

16 losses. 

17 Q You brought it forward to November. Would that be 

18 approximately another 20,000? 

19 A Yeah. Well, it's really the November period is 

20 really accounted for at this point in a future loss. And it 

21 would make a small difference to bring it forward to 

22 Q Okay so, the difference from June to now is taken 

23 out in the future wage loss calculation. 

24 A 

25 Q 

It is, in this. It is. 

And what is your calculation as to the total past 
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1 losses that Enrique Rodriguez suffered? 

2 A 289,111. 

3 Q And that's your opinion to a reasonable degree of 

4 professional probability? 

5 A It is. 

6 Q Let's talk about -- and it's really too sad to see 

7 how present value is working these days, but I think that the 

8 Court's not even going to have to hear present value anytime 

9 soon, because -- but would you explain to Her Honor the 

10 technology with respect to calculating future earnings? 

11 A Sure. In calculating future loss, Your Honor, you 

12 have to look at what wage increase is like during the future 

13 over a period of time. In this case, approximately 15 years 

14 or so. You know, there are a variety of different ways that 

15 you can look at it. There are forecasted growth rates that 

16 you can look at from the Department of Labor. 

17 Q Before you start your discounting discussion, 

18 though, is the number that you used as a total future loss 

19 before discounting simply applying the average income loss per 

20 year and projecting that into the future? 

21 A It is. But it's both grown and discounted to 

22 present value, so the number that you have under the present 

23 value calc -- shows those figures in present value. 

24 Q 

25 A 

Okay sorry for interrupting, discuss 

So you know, the -- when I did this, the current 
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1 employment cost index was 1.7 percent. And it's since moved 

2 up very slightly to 1.9. So we're increasing his income by 

3 what the current employment cost index is. One of the reasons 

4 I used current rates deals with discount rates. And back in 

5 June, the rates that we used to discount by were subtracting a 

6 value to represent interest that could be earned, with the 

7 rates of return on five, ten and 30 year United States 

8 treasuries. 

9 We use treasuries because they're a very safe 

10 investment. We know that hopefully, the United States 

11 government is going to be there to pay the interest on those 

12 treasuries. We use current rates because when an award is 

13 made -- and there's case law that speaks to this, it's 

14 invested at a point in time, at the current available rates, 

15 not at a forecasted rate, not at a historical average rate, 

16 but at the rate that is then currently available. 

17 Dr. Cargill and I disagree on that. I couldn't 

18 glean from his current report exactly where he was right now 

19 with discount rates. In the past, he's used a historical 

20 average which has been around 6 percent, to discount buy. And 

21 you can't, by argument with him -- and I'm sure he'll tell you 

22 his arguments with me -- is that you can't discount by 6 

23 percent when you can't go into a bank and get 6 percent on 

24 your interest. If you're going to discount by a factor that 

25 reasonable approximates what a person can get in interest, 
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1 have a valid figure. So anyway, we're using current rates in 

2 June of this year. That yielded the present value of the 

3 $679,723 of the future lost income. And referring to the 

4 bottom of the chart, add those two together -- the $968,834. 

5 That's the combination of the past losses plus the present 

6 value of losses over the statistical period that he would be 

7 expected to work. 

8 Q And what was your calculation across 

9 MR. WARD: Your Honor, I would object and move to strike 

10 the colloquy about his discussions with Mr. Cargill as 

11 Dr. Cargill is not being responsive to the question. 

12 THE COURT: Is -- are you intending to call Dr. Cargill? 

13 MR. WARD: I am. 

14 THE COURT: Overruled. 

15 BY MR. BAKER: 

16 Q What was your calculation of his future losses, 

17 discounted to present dollar value after interest? 

18 A The 679,723. 

19 Q And is it your opinion to a reasonable degree of 

20 professional probability that that is the present value of his 

21 future losses? 

22 A It is. 

23 Q And when you total the past losses and the future 

24 losses, the discounted future losses, what were the total 

25 losses in this case, in terms of his economic loss of 
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1 opportunity? 

2 A That's the $968,834. 

3 Q And is that your opinion to a reasonable degree of 

4 professional probability? 

5 

6 

A It is. 

MR. BAKER: Your Honor, this report was submitted with 

7 his original report and was -- counsel a long, long time ago. 

8 I move to have it admitted as our last one. 

9 THE COURT: Any objection? 

10 MR. WARD: Is this table one? 

11 MR. BAKER: Table one. 

12 MR. WARD: Yes. I object to it as not being provided at 

13 the time the witness was deposed. 

14 THE COURT: What? I thought Mr. Baker just said you were 

15 provided this document long time ago. 

16 MR. WARD: But it 

17 MR. BAKER: Your Honor, is this your original report? 

18 THE WITNESS: Yes. This is just taken out of my original 

19 report that we had at the time of my deposition. 

20 

21 

MR. WARD: Okay. Then I withdraw my objection. 

THE COURT: Very well. It will be admitted next in 

22 order. 

23 THE CLERK: Number 78. 

24 [Plaintiff's Exhibit 78 Received] 

25 BY MR. BAKER: 
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1 Q Could you refer to the next table, please? Now, you 

2 were provided, which is table two, to work part time? 

3 A Yes. 

4 Q You were provided with Dr. Schifini's trial 

5 testimony. Is that correct? 

6 A I was. 

7 Q And you say, basically, me trying like heck to get a 

8 spinal cord stimulator for Enrique. Is that fair to say? 

9 A Yes. 

10 Q And Dr. Schifini commented that perhaps, with the 

11 spinal cord stimulator, the reduction in his knee pain, even 

12 given some of the lumbar problems that you have in the 

13 medications and beyond, that perhaps, you could do some 

14 part-time work and referred to a vocational rehabilitation 

15 expert? 

16 A Yes. 

17 Q Okay. And that's you, isn't it? 

18 A Yes. 

19 Q Okay. Did you do a calculation with respect to the 

20 possibility that he would be returned? 

21 A I did, because Dr. Schifini was I didn't see him 

22 testify. I just read his testimony. But he seemed pretty 

23 clear in his testimony, that with a spine stimulator, there 

24 would be a reduction in pain medication, as well as a 

25 reduction in pain. So things like stamina, the ability to do 
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1 something, should improve. Then if that's going to happen, so 

2 I arbitrarily looked at that and said, okay. He's got the 

3 spine stirn that's got to come in. There's the adjustments 

4 that he's got to go through with the various devices over the 

5 first year, you know. And I said, well, let's just say in 

6 three years, that the spine stirn has been able to reduce his 

7 pain level, and subsequently reduce his medication at that 

8 point. You could do part-time activity. So what this shows, 

9 if I can call your attention to just the future losses, past 

10 losses stay the same. 

11 Q Can I ask you about that for just a second? You're 

12 not testifying as to medical probability of returning to the 

13 work force. Is that fair to say? You're just saying that if 

14 the Court finds that he can return to the workforce, you would 

15 give him some direction as to what his anticipated losses 

16 would be? 

17 A Yes. So you know, so this would assume that he has 

18 three years of continuing medical treatment where he can't 

19 work. And at the end of that three years, he goes back to 

20 work but earns half of what he used to. And then, that 

21 continues over the remainder of his worklife expectancy. So 

22 it reduces the loss because now, we're saying there's going to 

23 be income in the future. And that reduced the future loss 

24 from 679,723 to 422,592, if he is able to return to work as a 

25 result of the intervention with a spine stimulator. 
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1 Q So in the event he's able to return to work on a 

2 part-time basis, his past losses would be the same. is that 

3 fair to say? 

4 A Yes. 

5 Q And his future losses for 422,592? 

6 A Yes. 

7 Q Losses at 711,703? 

8 A Yes. 

9 Q And that's your opinion to a reasonable degree of 

10 professional probability? 

11 A Yes. If the spine stim is successful. 

12 Q And the information gathered on this chart was 

13 believed from your reading of Dr. Schifini's trial testimony 

14 in this matter? 

15 A Yes. 

16 MR. BAKER: I move to admit table two, Your Honor. 

17 THE COURT: Any objection? 

18 MR. WARD: No, Your Honor. 

19 THE COURT: Table two will be admitted next in order, 

20 Mr. Baker. 

21 MR. BAKER: Thank you. 

22 [Plaintiff's Exhibit 79 Received] 

23 BY MR. BAKER: 

24 Q Have we discussed all your opinions with respect to 

25 past and future wage loss? 
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1 A We have. 

2 Q Now, you also went through Dr. Schifini's trial 

3 testimony and gleaned from that, some future medical losses 

4 that he testified to a reasonable degree of medical 

5 probability that Enrique Rodriguez would incur? 

6 A Yes. 

7 Q And is that continued on future medical care cost, 

8 table A? 

9 A It's the one where it's Dr. Schifini's trial 

10 testimony. I just want to make sure we're on the same one. 

11 We have the 

12 MR. BAKER: I apologize. Can I approach, Your Honor? 

13 THE COURT: Sure. 

14 BY MR. BAKER: 

15 Q Is that what I'm looking at? 

16 A That's the spine stirn. Sorry. I was looking 

17 Q Why don't we start with the spine stimulator? 

18 A Uh-huh. 

19 Q And if you could take the judge through your 

20 opinions, please? 

21 MR. WARD: And may I object, Your Honor? 

22 THE COURT: Sure. 

23 MR. WARD: There have been all kinds of numbers that have 

24 been bandied about in this Court that were never provided 

25 before this trial started. The -- this witness was deposed a 
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1 month ago and was asked about his opinions, and opinions on 

2 this topic were not offered. He was asked if he was going to 

3 have additional opinions, that we would like to have them so 

4 that we could do further deposition. In addition to which, 

5 when I asked him about the issues of the life care plan, which 

6 is what this is a part of, his answer at page 86 was, "I would 

7 leave the medical issues to Kathy Hartman (Phonetic) in 

8 relation to the life care plan. She makes various 

9 recommendations within the life care planning area. There are 

10 those opinions contained in her report, and I would not 

11 respond to these." So I've had no opportunity, nor has this 

12 witness been qualified as a life care planner. And he is 

13 testifying or will be testifying as to items that the doctor 

14 sat, from the witness stand, and offered testimony that we'd 

15 never heard before about -- maybe it's going to cost something 

16 about this. And now, it's being transmitted into a life care 

17 plan. And I object for all of those various reasons. 

18 THE COURT: Okay. Mr. Baker? 

19 MR. BAKER: Your Honor, first, none of the doctors in the 

20 case were deposed, so if you want to find out their opinion, 

21 you would probably ask them, wouldn't you? 

22 Second of all, I am not this is not, as counsel 

23 said, anything that was continued in the life care plan. This 

24 is simply outside the life care plan. He testified, 

25 Dr. Schifini, from the stand, over objection. And that 
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1 testimony was found by the Court. 

2 And third, I know the Court knows, but I'd like to 

3 respectfully point out that N.R.S. 50.285 says, "The facts or 

4 data in a particular case upon which an expert bases an 

5 opinion or inference, may be those perceived or made known to 

6 him at or before the hearing." And I would just ask the Court 

7 to not let him use that. So on the basis that the doctor was 

8 never deposed, you can't claim any sort of surprise. These 

9 opinions were all by Dr. Schifini. They do not fall within 

10 the life care plan. Schifini never said that he wasn't going 

11 to testify with respect to that. And N.R.S. 50.285 very 

12 specifically allows him to come to opinions for things he's 

13 heard at the hearing. 

14 MR. WARD: And the doctors were not deposed because there 

15 was a life care plan stating what all of the future medical 

16 expenses would be for this plaintiff. 

17 THE COURT: Well, you know, frankly, I guess you take 

18 your chances if you don't depose a witness, and then you don't 

19 know what he's going to testify at trial. But that's beside 

20 the point. With respect to your objection, it's my 

21 understanding that these pages have to do with testimony that 

22 Dr. Schifini gave in court the other day. Is that right, 

23 Mr. Baker? 

24 MR. BAKER: And only those. 

25 THE COURT: So objection is noted for the record. 
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1 Overruled. 

2 BY MR. BAKER: 

3 Q Would you please take the Court through, really, all 

4 you're doing here is you're discounting numbers put into 

5 evidence by Dr. Schifini. Is that fair to say? 

6 A Yes. 

7 Q And again, we're not speaking about any issues of 

8 causation or otherwise. It's a mathematical calculation? 

9 A That's correct. 

10 Q Could you please take the Court through? 

11 A Sure. What I did, Your Honor, is I went through 

12 Dr. Schifini's trial testimony in relation to where he placed 

13 the cost for various things, and also what we refer to as 

14 periodicity, which means when is it going to happen, and 

15 calculated the present value based upon those. There are a 

16 couple of minor differences in, you know, one area. He had 

17 and I can find it here -- you know, he had a replacement 

18 period that would exceed life expectancy. 

19 Q You said that he'd need four replacements 

20 A If we need four replacements every ten years, then 

21 you know, the last one would actually be after his statistical 

22 life expectancy. So I made that adjustment, feeling that I 

23 couldn't testify as an economist to an issue that 

24 statistically, would be after the probability of life. So 

25 but that was really the only difference between this. Was the 
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lone that exceeded life expectancy. Other than that, I looked 

2 at what he said, what he said things cost, when he said they 

3 would happen, or how many times they would happen. And we 

4 calculated the present value of those based upon the item and 

5 when it would occur. 

6 Q Okay. 

7 A And in doing that, you know, if we take the first 

8 item, the original spinal cord stimulator 

9 Q Future medical cost, table A? 

10 A Table A. Yeah. If I can draw Your Honor's 

11 attention to the total and the present value, they're the same 

12 in this chart because that's expected to occur within the next 

13 year. So there's really no reason to adjust that figure. 

14 Going down to the next item, the programming fees, four times 

15 during the first year after battery replacement, then every 

16 four years once thereafter. And you'll notice the total cost 

17 if 16,200. And the present value is 14,647. The footnotes 

18 that you'll notice, following that footnote three, tells you 

19 what we used to grow that by. And in this case, we used the 

20 medical consumer price index, professional fees which were 2.4 

21 percent, you know. So we're growing that at 2.4 percent. And 

22 the discount rates for footnote number 11 and those were 

23 footnote -- those were discount rates when I did this chart as 

24 of yesterday. Those were the rates on the treasuries that 

25 were quoted there, that we're discounting by. So the next 
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1 item again is a replacement of the battery pack every four 

2 years, the 22,000, the total and present value, you know. If 

3 we can go to the third item, hospital fees 

4 Q Yeah. What's going on there? 

5 A Yeah. This is what I want to draw everybody's 

6 attention to. You know, we have a total cost of $70,000, but 

7 the present value of it goes up. If you look at the footnote, 

8 you'll see that hospital fees are increasing at 6.2 percent. 

9 And hospital fees, traditionally in the medical consumer price 

10 index, are way above inflation. It's one of the major areas 

11 of healthcare issues, because hospital fees are increasing so 

12 fast. Anything done in a hospital is tremendously expensive. 

13 and those costs go up every year. Unfortunately, you know, 

14 that rate of increase is higher than what you can get at the 

15 bank, in terms of interest. So it creates a higher present 

16 value because you're not earning enough interest to compensate 

17 for that high growth rate. 

18 Q So you're actually back in time here? 

19 A Yeah. And that's -- it is a issue with hospital 

20 fees. Most other things, you know, that we look at, you know, 

21 there's a discount to present value, a lesser area. But in 

22 hospital fees, you know, they are accelerating so fast and 

23 continue to accelerate so fast, that they're far outpacing 

24 interest. Another part of that is -- we have exceedingly low 

25 interest rates now, and with the Federal Reserve announcement 
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1 that they're going to be buying more debt yesterday, those 

2 rates are going to be going down even further in the next year 

3 or two. What essentially happens is, the Federal Reserve goes 

4 to a bank and says, hey, we'll buy a bunch of your loans. We 

5 want these loans. And the bank says, fine. We'll sell them 

6 to you. And now, all of a sudden, the bank has more cash to 

7 lend out to the community because the Fed has bought those 

8 loans. And that drives interest rates down, in an attempt to 

9 stimulate the economy. This came out just yesterday and said 

10 that they're going to be buying up loans again. So that will 

11 further accelerate this trend, you know, at least in the short 

12 term. 

13 Q You saw the stock market bottomed out, lost 180 

14 points in response to that, huh? 

15 A Yeah. It was up 200 and something, you know, today, 

16 you know, as people are going -- are interested that you can 

17 get it so low. They're looking for higher rates of return 

18 value, going into stocks. 

19 Q Have you finished your review of page one? 

20 A I have. 

21 Q Can you explain to the judge the contents of page 

22 two? 

23 A 

24 fees 

25 value. 

Certainly. Page two, again, you know, the surgeon 

you can see that it's 122,000 discounted to present 

It's 96. The electrode replacement is 66,000 
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1 discounted to present value. It's 53,000. The surgeon's 

2 fees, 60,000 -- discounted to present value, it's 49. And 

3 then, we're back to hospital fees related to the electrode 

4 replacement, which has a total of 210,000. And over this 

5 period of time, you know, the present value goes up to 

6 362,000, which is again an illustration of what's going on 

7 with hospital fees. 

8 Q Which is an anomaly in discounted? 

9 A In discounting, it is. It actually creates what's 

10 called a negative discount rate, which means interest is 

11 compounded because you're not getting enough interest to keep 

12 up with what the increase in hospital costs have been. And 

13 that's been a 20 year trend, that hospital costs have been 

14 increasing in this 5, 6 and 7 percent, sometimes as high as 

15 eight percent annually, range. 

16 So it's the prime target, in terms of what's driving 

17 medical care costs, is hospital fees. You know, and we're 

18 even looking at physician fees and look at medical 

19 commodities. You'll see that it's a third of what hospital 

20 fees are increasing at. 

21 Q So total costs are 829,200? 

22 A That's the total cost. And then, the present value, 

23 you know, driven by the hospital fees, is $959,227. 

24 Q And the reason the present value is more than the 

25 total costs is exactly by the nature of what you just 
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1 the present value of the income stream, Your Honor. 

2 THE COURT: And this one is based on five, ten and 20 

3 year rates? 

4 THE WITNESS: It is. And you know, starting -- and I 

5 don't remember the exact date. I should apologize for that. 

6 But it was, I think, September 1st, we decided to add to all 

7 of our calculations a 20 year, you know. We had been using, 

8 you know, a five, ten and thirty, you know. And it had been 

9 brought to my attention several times that that meant that 

10 everything from ten years on was at a 30 year rate, you know. 

11 And that was a reasonable criticism, you know. I felt that, 

12 you know, when we're calculating values over a longer period 

13 of time, using the 30 year rate for everything over ten, you 

14 know, is probably not a good thing. 

15 And we started, September 1st, including a 20 year, 

16 so you'll find five, ten, 20 and 30. So you know, that was a 

17 difference that we made on all of our calculations going 

18 forward. So to an extent, you know, I've got one foot back 

19 the way we used to do it on the income loss. But that's a 

20 short period, remember. 

21 That's, you know, only about 14 years. So I didn't 

22 feel the need to go back and remember to do that calculation 

23 because of this change in the methodology. Here, we're 

24 calculating the loss over about 30 years for medical 

25 treatment. And you know, there that certainly comes into 
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1 play, but the other sharp object thought that. That's a very 

2 good question. 

3 THE COURT: Well, you know, I just was trying to follow 

4 it, and math is not a strong suit for me. And I'm the first 

5 to admit it. So I guess my question really is, do you take 

6 those different figures and add them together, and then divide 

7 by three? Or how do you do that? Just--

8 THE WITNESS: No. For -- we try and keep it simple. You 

9 know, for the first five years, we use the five year rate of 

10 return. For years, you know, six through ten, we use the ten 

11 year. 

12 THE COURT: I see. Okay. 

13 THE WITNESS: For years 10 through 20, you know, we use 

14 the 20 year. 

15 THE COURT: Okay. 

16 THE WITNESS: And for years 20 to 30, we use the 30 year. 

17 When we looked at this change, you know, we also looked at 

18 maybe we ought to go one, two, three, four, going yearly 

19 increments. And at some point, I may move to that. It 

20 depends upon how narrow the yield curve gets on interest 

21 rates. And that's just -- the yield curve is just what's the 

22 difference between the three month note and the 30 year note, 

23 you know, to bring more accuracy, used in the ten year, that 

24 could go out, actually, in some cases, to 40 years, for people 

25 younger than Mr. Rodriguez. You know, it made sense that we 
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1 not have that long a period of time, so we started including 

2 the formula. 

3 THE COURT: I don't know, Mr. Baker, if you had any 

4 follow-up based on my questions, but I appreciate the 

5 clarification. 

6 MR. BAKER: No, Your Honor. I'm just now confused as to 

7 why I move to object. Did I move to admit future medical care 

8 costs, table A, spinal cord stimulator, pages one and two? 

9 THE WITNESS: I believe you did. 

10 THE COURT: Yes. 

11 MR. BAKER: And based on --

12 THE COURT: Yes. They were admitted over counsel's 

13 objection. 

14 MR. BAKER: I don't know if this is a second copy of 

15 this. I'm confused. I'm sorry. 

16 THE COURT: So this table A, future medical costs, is a 

17 two page document. 

18 BY MR. BAKER: 

19 Q Now, there's ·also a page for medical care costs, 

20 table B. Is that correct? 

21 A Yeah. I don't believe we called it B. I think we 

22 left it I. But it's the drug and supply. Oh, B. Yep. 

23 You're right. Sorry. I'm getting ahead of myself here. 

24 Q Okay. And is this copy -- that's okay. 

25 document also generated off of trial testimony of 
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1 Dr. Schifini? 

2 A It is. 

3 Q Okay. Could you -- I'd like to move this along just 

4 a little faster for the Court. So if you could just tell us 

5 what's present on this, it's the fusion, pre-fusion MRI for 

6 level district RAM and selective nerve reply injections, all 

7 selected by Dr. Schifini. Is that right? 

8 A Yeah. On this one, you know, these items that he 

9 talked about, we couldn't put an exact period to, you know. 

10 He just says there are going to be future care needs, but he 

11 doesn't really come out clearly and say exactly when it's 

12 going to occur. And that creates a technical problem in 

13 calculating present value because if you know when something 

14 is going to occur in the future, then you can calculate that 

15 value to a certain degree. When you don't know, you have no 

16 way to calculate it. So I included this chart because he 

17 included -- Dr. Schifini included it in his testimony, as to 

18 things that were going to need to occur. But it's not 

19 calculated in present value. It's just simply added up, 

20 because I couldn't glean from his testimony where, in 

21 Mr. Rodriguez's future life, those events would happen. 

22 Q So you provided a range? 

23 A Well, the range was provided by Dr. Schifini, you 

24 know, because he said for example, in the total knee 

25 replacement, you know, he says one to two in lifetime. Okay? 
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1 And that created a range because it might be one. You know 

2 and if it's one, it's 103,000. If it's two, it's 207,000. 

3 Q So you provided for the Court, the lowest, most 

4 estimated or highest, most estimated available from 

5 Dr. Schifini's testimony? 

6 A I did. 

7 Q And was the total range that you discussed $432,540 

8 to $686,392? 

9 A It was. 

10 Q And is that your opinion to a reasonable degree of 

11 professional probability? 

12 A It is. 

13 MR. BAKER: Move to admit, as next in order, future 

14 medical care costs, table B, Your Honor. 

15 THE COURT: Mr. Ward? 

16 MR. WARD: Your Honor, in addition to all the other 

17 objections that I have made, I would like to point out -- I 

18 would like to object on the basis that these figures are 

19 unspecific, that Dr. Schifini is not a surgeon who's going to 

20 do these kinds of surgeries, and I think there's a lack of 

21 foundation for the information that has provided -- I don't 

22 think Dr. Schifini gave, from the witness stand, $103,752 for 

23 a knee replacement. The rest are all just general sort of 

24 numbers and I think there's a lack of foundation and a lack of 

25 specificity. 
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1 MR. WARD: In addition to which, these are not previously 

2 disclosed. 

3 THE COURT: Mr. Baker? 

4 MR. BAKER: It's my simple argument, Your Honor, 

5 Dr. Schifini on the stand -- the Court with a sufficient 

6 foundation for his opinions. Mr. Dinneen has actually 

7 testified -- the Court no doubt noticed my collection of trial 

8 testimony with respect to the total knee replacement. That 

9 was the number I went over with Dr. Schifini from their life 

10 care plan. 

11 THE COURT: Objection is noted for the record. 

12 Overruled. The item will be -- is this one page? 

13 MR. BAKER: It's one page. 

14 MR. WARD: It's one page. 

15 THE COURT: Item is admitted, next in order. 

16 [Plaintiff's Exhibit 81 Received] 

17 BY MR. BAKER: 

18 

19 

20 

Q 

A 

Q 

Dr. Schifini, trial testimony --

Yes? 

Is this what I went over with Dr. Schifini, certain 

21 medications that were contained in the life care plan? 

22 A 

23 Q 

24 value? 

25 A 

Yes. 

And it's the total discounted to present dollar 

It is. 
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Q $199,119? 

A It is. 

1 

2 

3 Q And is that your opinion to a reasonable degree of 

4 professional probability? 

5 A It is. 

6 MR. BAKER: Okay. Your Honor, I would move to admit 

7 Dr. Schifini's trial testimony, table one, drugs and supplies. 

8 THE COURT: That's a two page item. Right? 

9 MR. BAKER: It is two pages. 

10 THE COURT: Any objection, Mr. Ward? 

11 MR. WARD: Yes. Object. Lack of foundation for these 

12 specific costs and in terms of how they were disclosed and 

13 what the amounts are. 

14 THE COURT: Well, didn't Dr. Schifini give this testimony 

15 during the course of the trial? 

16 MR. WARD: This information, the foundation for this 

17 information, was never laid. 

18 THE COURT: I think you made a previous objection similar 

19 to that one at the time Dr. Schifini testified. Objections 

20 overruled, noted for the record. This item will come in. The 

21 Court notes it's two pages, Plaintiff's next in order. 

22 [Plaintiff's Exhibit 82 Received] 

23 BY MR. BAKER: 

24 Q 

25 A 

Have we gone over all the calculations? 

We have. 
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1 Q I'd like to talk to you -- you reviewed 

2 Dr. Cargill's report? 

3 A I did. 

4 Q And did you note in Dr. Cargill's report, where he 

5 spoke about that, and Enrique would probably not make money as 

6 a real estate flipper because of the real estate market now? 

7 A Yes. I saw that. 

8 Q Do you agree with that? 

9 A Well, first, Dr. Cargill has previously testified 

10 that he's not a vocational expert. Second, there are a wealth 

11 of skills that he has, absent this injury, that would be very 

12 useful in the labor market, not the least of which is, banks 

13 are hiring people like Enrique, and giving them 50 homes, go 

14 out and look at these homes, tell us which ones you think we 

15 should sell, which ones might, with minor repair, have an 

16 increase in value, which is right within his skillset. Plus, 

17 now there's probably more opportunity for flipping homes than 

18 there's ever been in the market. So first, I don't believe 

19 that Dr. Cargill has the skill set to evaluate vocational 

20 skills. Second, there -- if Enrique was able bodied -- I hate 

21 that term -- at this point, and able to resume his previous 

22 career, he could certainly look at, you know, these 

23 opportunities that are available with banks. There are some 

24 hedge funds that are attempting at this point to do the same 

25 thing. They're going to banks and saying, okay. You've got 
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1 100 homes. We think we can buy them and make money out of 

2 them. We want to make a deal on those 100 homes. They're 

3 hiring people to then go out and look at the specific houses, 

4 to make sure that we've all seen the reports on these 

5 foreclosed homes. The toilets are gone. The sinks are gone. 

6 There's much damage. They've left the water running when they 

7 walked out, so nobody was there for two weeks. So everything, 

8 including the floor, is ruined. And so, they're hiring people 

9 to go out and take a look at houses, and saying, sell this 

10 one. Sell this one. Sell this one. This one needs a lot of 

11 repair, you know, and helping sort out those issues. So I 

12 think his skills are just fine in this tough market. I don't 

13 see a reason to reduce his earning capacity due to the current 

14 market. 

15 Q And in fact, his skill set is exactly what's 

16 required to be successful in this market? 

17 A Yes. 

18 Q Are all of your opinion stated to a reasonable 

19 degree of professional probability? 

20 A They are. 

21 MR. BAKER: Your Honor, I pass the witness. 

22 THE COURT: Very well. Mr. Ward? 

23 MR. WARD: Your Honor, if I may take a moment to set up. 

24 THE COURT: Sure. In fact, let's take a five minute 

25 break while you do that. Do we need it? 
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1 MR. WARD: I don't need it. I'm just, you know 

2 THE COURT: Okay. Go ahead then. 

3 MR. WARD: I'm concerned about getting done with the 

4 witness before the end of the day. 

5 THE WITNESS: Mr. Ward, do you know about how much time 

6 you're going to have with me? Can you give me just a rough 

7 guess? 

8 

9 

10 

11 

MR. WARD: It depends on your answers. 

THE COURT: Then let's take a five minute break. 

[Recess] 

THE COURT: Okay. Everybody's back, it looks like. No. 

12 We'll round, if you need to, Mr. Baker. 

13 MR. WARD: Are we ready? 

14 THE COURT: I'm sorry? Ready when you are. 

15 MR. WARD: Okay. 

16 CROSS-EXAMINATION 

17 BY MR. WARD: 

18 

19 

Q 

A 

20 with us. 

21 Q 

22 Hartman? 

23 A 

24 Q 

Katherine Hartman -- who is Katherine Hartman? 

She's a nurse that does life care plans and works 

And how long have you been working with Katherine 

Over ten years. 

Okay. And she has more initials behind her name 

25 than just R.N., doesn't she? 
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1 A Yes. 

2 Q T.S.N.? 

3 A Yes. 

4 Q And C.C.N.? 

5 A Yes. 

6 Q And you've had occasion to work with her for ten 

7 plus years? 

8 A Yes. 

9 Q Fairly closely? 

10 A Yes. 

11 Q She know what she's doing? 

12 A Yes. 

13 Q She a competent life care planner? 

14 A Yes. 

15 Q Do you know what she does in doing life care plans? 

16 A I have general knowledge of it, but I'm not a life 

17 care planner. 

18 Q 

19 know what 

20 A 

21 Q 

22 A 

23 Q 

24 A 

25 Q 

I understand you're not a life care planner, but you 

she does to do life care plans, don't you? 

In some 

Okay. 

Yes. 

And you 

Yes. 

And she 

areas, yes. 

You know that she talks to doctors? 

know she talks to hospitals? 

talks to providers of equipment? 
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1 A Yes. 

2 Q And when she does a life care plan, I take it she 

3 wants to do it right? 

4 A Yes. 

5 Q And in your experience, she does it right? 

6 A Yes. 

7 Q And she knows what she's talking about? 

8 A Yes. 

9 Q Do you have an opinion as to whether she knows the 

10 difference between a stimulator battery and a Duracell 

11 battery? 

12 A I do. I saw that in Dr. Schifini's testimony. 

13 Q Well, he kind of maligned your partner, didn't he? 

14 A Well, he didn't have very nice things to say about 

15 your life care planner, either. He didn't like either life 

16 care plan. But I do know the difference, you know, between 

17 those two. 

18 Q Okay. Well, do you think Katherine Hartman knows 

19 the difference between these two? 

20 A I believe she does. 

21 Q Okay. Now, when I took your deposition, you gave me 

22 numbers from a life care plan. Isn't that correct? 

23 A I did. 

24 Q And what you did was took the life care plan that 

25 your partner, or that Ms. Hartman had prepared, and utilized 
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1 that to come up with your numbers? 

2 A Yes. 

3 Q And you thought that her life care plan was correct. 

4 Right? 

5 MR. BAKER: Objection, Your Honor. 

6 THE COURT: I'm sorry? 

7 MR. BAKER: He's not a life care planner. He can't 

8 testify to whether the contents of her life care plan, in 

9 terms of its actual contents, was correct or not correct. 

10 THE COURT: Well, I'll ask you to rephrase. But I'd like 

11 some clarification because he keeps referring to Ms. Hartman 

12 as your partner. Is she your partner? 

13 THE WITNESS: No, Your Honor. She's not. 

14 MR. WARD: I tried to correct that because I realize I 

15 was making a mistake. What I'm not -- I'll correct that. 

16 THE COURT: Okay. 

17 MR. WARD: Perhaps I was using partner too loosely. 

18 BY MR. WARD: 

19 Q You work together? 

20 A We do. 

21 Q In the same place? 

22 A Yes. At times. 

23 Q In the same building? 

24 A Well, you know, she does most of her work from her 

25 home. You know, but she is in our office, you know, three to 
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1 four times a week because we do joint projects. 

2 Q She has a desk at your own office? 

3 A Yes. 

4 Q And you have a desk at your own office? 

5 A I do. 

6 Q And you know who she is? 

7 A I do. 

8 Q And when you have projects like this, she does a 

9 life care plan? 

10 A She does the contents of the life care plan are 

11 developed by her. My portion would be calculating the present 

12 value. 

13 Q Correct. And you're retained -- your company is 

14 retained by attorneys, among other things, to do work for 

15 them. Correct? 

16 A Yes. 

17 Q And in this instance, your company was retained to 

18 prepare a life care plan and to price it, and to do a 

19 vocational rehabilitation, too? 

20 A Yes. 

21 Q And do present value calculations? 

22 A Yes. 

23 Q And you asked Ms. Hartman to do the life care plan 

24 portion of that? 

25 A I don't remember if I asked her or the assignment 
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1 came in that way, but she clearly did do a life care plan. 

2 Q And you knew she was doing it? 

3 A Yes. 

4 Q And you wouldn't have her doing it for your company 

5 if you didn't think she knew what she was doing, would you? 

6 A No. 

7 Q And you thought, when you put the numbers to this, 

8 the present value to it, you thought that her numbers were 

9 accurate. Otherwise, you wouldn't have used them? 

10 A Yes. That's correct. 

11 Q Okay. Now, you looked at her life care plan to do 

12 your present value numbers. Isn't that correct? 

13 A I did. 

14 Q And when you testified, when I took your deposition, 

15 you had her -- a number of documents that related to her life 

16 care plan to price it. Correct? 

17 A I did. You know, my hesitancy there was, in her 

18 deposition, there was another document, you know, that she 

19 produced, that we didn't do the present value calculations, 

20 you know, on. 

21 Q Right. 

22 A You know, but we did do the present value 

23 calculations on the life care plan that she produced in 2008. 

24 Q 

25 A 

Okay. 

So I get a little bit concerned, quantifying which 
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1 document you're talking about. 

2 

3 

Q Okay. Well, let me ask you this. You're -- you 

looked at the numbers that you looked at the numbers as 

4 they went down here? 

5 A Is that the 2008 upper right-hand corner? 

6 Q Yes. Yes. 

7 A Yes. 

8 MR. WARD: Okay. And I can approach the witness, Your 

9 Honor? 

10 THE COURT: Sure. But could you tell me which document 

11 you're referring to, Mr. Ward? 

12 MR. WARD: Yes. We're looking at -- I believe this comes 

13 from -- I'm sorry? 56. Document number 56. 

14 THE COURT: Tell me what the name of the document is. 

15 MR. WARD: It's life care plan. 

16 THE COURT: The one that was just admitted through 

17 Plaintiff's? 

18 

19 

20 

MR. WARD: No. This one has not been admitted. 

THE COURT: Okay. 56, you say? 

MR. WARD: Yeah. I'm going to write up here the areas 

21 that I'm interested in, Your Honor, so that it'll be in front 

22 of you. 

THE COURT: Okay. Thank you. 23 

24 MR. WARD: Okay. 

25 BY MR. WARD: 
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1 Q Now, she has on page one of table A, surgeon 

2 Dr. Vayer [phonetic]. Do you see that? 

3 MR. WARD: May I approach the witness, Your Honor? 

4 THE COURT: Sure. 

5 BY MR. WARD: 

6 Q See that? 

7 A Yes. 

8 Q Okay. And what does she have with -- what is it she 

9 has that she talked to Dr. Vayer about? 

10 A Well, without reading the narrative, you know, 

11 what's here is six additional with spine stimulator placement. 

12 And then, she has a CPT code, you know, and a 600-per-visit C 

13 table K for surgical consults, that the total cost was 3,600. 

14 And the present value at that time was 4,961. 

15 Q Right. Right. What I just wanted was, and the 

16 reason I asked my question so specifically is, this was with 

17 respect to Dr. Vayer and the spinal cord stimulator. Isn't 

18 that correct? 

19 A Yes. 

20 Q And the cost that she has here for Dr. Vayer, to 

21 which she shows is going to be the one placing the spinal cord 

22 stimulator, you have the present value of $2,961. Isn't that 

23 correct? 

24 A 

25 Q 

Yes. 

And the other entry, with respect to spinal cord 
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1 stimulator in this document, appears on page 17, by 

2 THE COURT: Sure. 

3 THE WITNESS: That's the trial. All right. I'm there. 

4 / / / 

5 BY MR. WARD: 

6 Q Okay. And that is spinal cord stimulator. Correct? 

7 A Yes. 

8 Q And you did the number calculations because the 

9 proposal here is for the next 32.77 years? 

10 A Well, you know, the 32.77 is the remaining life 

11 expectancy. This was done in 2008. But if I can draw your 

12 attention to year initiated and year suspended, in looking at 

13 the present value and the total figures at that time, it was 

14 anticipated that that would be done within the next 12 months. 

15 Those figures are neither growing or discounted. 

16 Q Okay. Well, this is -- but this says permanent, to 

17 be replaced by Dr. Vayer. Isn't that correct? 

18 A Yes. 

19 Q And it gives that there would be, down here, two 

20 times of the permanent. Correct? 

21 A 

22 Q 

23 A 

24 Q 

25 A 

I would need to go back to K, you know, and see. 

Yeah. I'm --

I'm not sure what that two means. 

I'm -- let's stay with me here for a moment. 

Certainly. 
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1 Q Let's move to unit cost. It says permanent PE. It 

2 says, under frequency, it says permanent to be replaced by 

3 Dr. Vayer. Isn't that correct? 

4 A Yes. 

5 Q And then, it gives purpose. And then, under unit 

6 cost, it has perm, meaning I assume, permanent. Right? 

7 A Again, I didn't the permanent or this is 

8 nothing that I would have done, you know. So I guess the 

9 short answer is, I would assume, from English, that it says 

10 what it says. But I didn't develop this, and would not 

11 necessarily testify 

12 Q Okay. It says perm, doesn't it? 

13 A It does. 

14 Q And then, after that, it has $96,145(2)? 

15 A Yes. 

16 Q And if we mUltiply that, we come up, coincidentally, 

17 with 192,900 -- $290.00? 

18 A 

19 Q 

20 column? 

21 A 

22 Q 

23 A 

24 Q 

25 A 

Yes. 

And that happens to be the number that's in the next 

Yes. 

And that's 192,290? 

Yes. 

And then, under that, it has e1ec, E-L-E-C? 

Uh-huh. 
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1 Q And you don't know, of course, whether that means 

2 electric, but you assume it does? 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

I would assume it'd be electrode. 

Electrode? 

Yeah. 

Okay. 

But --

Electrode? 

-- again, you'd be, you know --

And it has a $10,310? 

Yes. 

And after that, it has five? 

Yes. 

And that total is $51,550. Isn't that correct? 

It is. 

And under that, it has battery. Correct? 

Yes. 

Okay. And battery's actually spelled out. Correct? 

It is. 

So we know battery is battery. Right? 

Yes. 

And battery is $4,000. Isn't that correct? 

Yes. 

And after battery, it has eight in parens. Isn't 

25 that right? 
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1 A It does. 

2 Q And eight times four is 32,000. Correct? 

3 A It is. 

4 Q And after that, it has remove? 

5 A Yes. 

6 Q And it has the $9320, and after that it has open 

7 paren, two. Correct? 

8 A Yes. 

9 Q And coincidentally, if we multiply 9320 by two, we 

10 have $18,640. Isn't that right? 

11 A There's nothing else in this life care plan that 

12 makes any reference to any additional costs for the 

13 stimulator. Isn't that true? 

14 A You know, I haven't read this life care plan. And 

15 my expertise would be responding to growth and discount rates 

16 and calculations. 

17 Q Okay. 

18 A You know, so I guess short of reading it, I am sure 

19 you wouldn't misrepresent it to me. 

20 Q I would not. And so, if we totaled this, we would 

21 come up with about $256,000 in round numbers, plus or minus 

22 1,000? 

23 A No. I think it'd be more than that. I haven't 

24 totaled it, but just of 80, between the two, I think it'd be 

25 more around 180 -- or 280,000. 
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1 Q Okay. Let's say --

2 A You know, but again 

3 Q Let's say 280,000. 

4 A I can pullout a calculator and give you an accurate 

5 figure if you want me to. 

6 Q Well, I actually don't because I'm concerned about 

7 the time, but 

8 A All right. 

9 Q These are the numbers and they are whatever they 

10 are. 

11 A Yes. That's correct. 

12 Q And these are the actual numbers that came from the 

13 life care plan. Right? 

14 A In 2008. Yes. 

15 Q Right. And the numbers that were -- that you just 

16 testified to are dramatically higher than that, aren't they? 

17 A Yes. 

18 Q And you never saw those until a couple days ago. 

19 Right? 

20 A No. I didn't see Dr. Schifini's numbers until I saw 

21 his testimony. 

22 

23 

24 

25 

Q Okay. Now, this number also included, on that last 

page, right below that was the gastric bypass. Is that right? 

A 

Q 

Yes. 

And that says, cost includes surgeon fees, 
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1 anesthesia, three day stay, assistant. And that's $17,040? 

2 

3 

4 

5 

6 

7 

A 

Q 

A 

Q 

A 

Q 

Yes. 

Okay. Now, Doctor, is it Doctor? 

Me? 

Yes. 

Mr. 

Mister, I'm all screwed up. I'm calling you doctor 

8 and I'm calling Katherine Hartman your partner. And what's 

9 happening here? I don't care. Sit wherever you want. That's 

10 fine. You're not bothering me at all. 

11 Q Now, tell me this, sir. The number that the 

12 phraseology that I think you have used is reasonable degree of 

13 professional responsibility -- probability. I'm sorry. 

14 Reasonable degree -- I got the ITYs mixed up. Reasonable 

15 degree of professional probability. Is that right? 

16 A I don't think that's quite the way I would say it, 

17 but certainly, reasonable probability is a term that we use --

18 Q Okay. 

19 A -- often, meaning that the probability is over 50 

20 percent. 

21 Q Okay. And would you tell me -- the income of 

22 Mr. Rodriguez for the year 2004 is what? 

23 A Well, the recorded business income from his activity 

24 was $208,605. 

25 Q Okay. And is that your opinion as to what the --
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1 his income was? 

2 A That's my opinion as to what the reported business 

3 income on the tax return is. 

4 Q Well, sorry. That's not my question. My question, 

5 sir is, is that your opinion as to what his income was? 

6 A If that's the reported business income, yeah. Now, 

7 certainly, in the remainder of the 

8 Q That's not my question. My question, sir, is that 

9 your opinion as to what his income was to a reasonable degree 

10 of professional probability? 

11 A It's -- I would testify to it as it's what his 

12 earnings were. Now, that business income goes through some 

13 adjustments in his tax returns, if that's what you're getting 

14 at. 

15 Q What do you believe his net income to be for the 

16 year 2004? 

17 A Well, the business income was the 208. The taxable 

18 reported income was 192. And the adjusted gross was 200. 

19 Q 

20 A 

21 Q 

22 A 

23 business. 

24 Q 

25 A 

That's for the calendar year, 2004? 

It is. 

Okay. These three numbers are --

That's the reported business income from the 

Okay. 

And the gross that year was 400 and something, 401. 
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And this first one, the gross income was income? 

That's business income. 

Business income? Okay. So let's deal with the 

8 business income. Is it your opinion to a reasonable degree of 

9 professional probability that his business income, in the year 

10 2004, was $208,000? 

11 A If that's what's reported on the return, yes. 

12 Q That's not my question. My question is, is it your 

13 opinion that that's what his income is, to a reasonable degree 

14 of professional responsibility? 

15 A Sure. That's what the business income is. 

16 Q Okay. When you say that's what the business income 

17 is, you used, in your direct examination, you used the term 

18 reported income? 

19 A Yes. 

20 Q Isn't it true that you don't know if any of this 

21 income was reported? 

22 A I do know that it was reported. 

23 Q Have you received additional information since I 

24 took your deposition 

25 A Yes. 
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-- that you haven't told me about? 

I just received this. It's a letter dated October 

3 20th from the tax preparer, indicating that the returns were 

4 filed. 

5 MR. WARD: Okay. I'd like to make that part of the 

6 record. 

7 

8 

THE COURT: Do we need a copy of that, Mr. Dinneen? 

THE WITNESS: I don't think we need to, Your Honor. You 

9 know, counsel provided it to me, so presumably, he has another 

10 copy. I can replace that in my file, just for expediency. 

11 THE COURT: Very well. 

12 MR. WARD: I'm sorry. But I'm not going to mark it? 

13 THE COURT: Not? 

14 MR. WARD: Not. Now--

15 THE COURT: I guess he's not going to move to admit it 

16 after all. 

17 MR. WARD: I'm not going to move. 

18 MR. BAKER: Okay. 

19 BY MR. WARD: 

20 Q NOW, when your deposition was taken -- by the way, 

21 when does that say they were found? 

22 A 

23 it. 

24 Q 

25 A 

It doesn't. It just says -- it's short. I can read 

No. That's okay. 

Okay. 
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1 Q I just want to know if it says when they were filed. 

2 A No. It just says that we reprepared and filed 

3 Enrique's tax -- Enrique Rodriguez tax returns for '99, '01 

4 and '04. 

5 Q Okay. 

6 A But it doesn't say when those were filed. 

7 Q Right. And you have a tax return that's dated 2004, 

8 do you not? 

9 A I do. 

10 Q I mean, for the year 2004? 

11 A Yes. 

12 Q And when is it signed? 

13 A You know, clearly, November of '09. And I can't 

14 make out whether that's a five or an eight. And I think we 

15 discussed a little bit of that, that those handwritten numbers 

16 were hard to read. 

17 Q Okay. So it's November '09. Correct? I mean, of 

18 2009? 

19 A Yes. November of 2009. 

20 Q And you have a tax return for 2001. Is that 

21 correct? 

22 A I do. 

23 Q And when was it -- what was the date on it? 

24 A Well, there's -- let me look a little farther. I'm 

25 looking at the first two pages. The tax preparer signed it 
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1 11/8/04, and this is the '01 return. 

2 

3 

4 

5 

6 

7 

8 

Q 

A 

Q 

A 

Q 

A 

Q 

So 2001 return is dated '04. Is that correct? 

Correct. 

And there's a 1999 return? 

There is. 

And when is that dated? 

That looks like 11/3 of '09. 

Okay. Now, didn't you meet with Mr. Rodriguez in 

9 the year 2008? 

10 A I did. 

11 Q And didn't you ask him for information to evaluate 

12 his income? 

13 A Yes. 

14 Q And didn't you tell him that you would like to have 

15 tax returns from him? 

16 A Tax returns is one of the items we look for. 

17 Q And didn't you tell him you would like to have 

18 Social Security statements? 

19 

20 

21 

22 

23 

A The Social Securities and others. W-2s are another. 

Q Okay. Now, I'd like to show you this document. 

[Counsel confer] 

MR. WARD: May I approach the witness, Your Honor? 

THE COURT: Yes. 

24 BY MR. WARD: 

25 Q That is an exemplar. Can you tell me that he's an 
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1 exemplar of what? 

2 MR. BAKER: I'm just going to object to the foundation of 

3 that document, Your Honor. But I think I probably objected 

4 too soon, and see if he even knows what that is. 

5 THE COURT: Let's wait and see if he does recognize it. 

6 THE WITNESS: Sure. You know, this is a sample, you 

7 know, of a Social Security statement. It does -- it's not 

8 germane to Mr. Rodriguez. 

9 BY MR. WARD: 

10 Q I didn't suggest that it was. 

11 A Okay. 

12 Q That's a sample of a Social Security statement? 

13 A It is. 

14 Q I think it says Wanda Anywhere (Phonetic) or 

15 something in the name. 

16 A Wanda Worker. 

17 Q Wanda Worker. 

18 MR. BAKER: I'll just continue to object to foundation, 

19 and the fact that that's not the type of document that the 

20 Court can take judicial notice of. 

21 THE COURT: Noted for the record. Let's see where he 

22 goes with it, especially, given the witness's last statement. 

23 MR. BAKER: Yes, Your Honor. 

24 BY MR. WARD: 

25 Q Okay. NOW, you're aware that the Social Security 
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1 Department sends out a similar kind of document each year. 

2 Correct? 

3 A Yes. You're supposed to get it four months before 

4 your birthday. 

5 Q Right. To each person? 

6 A Yes. 

7 Q And when that document comes in, that shows income. 

8 Correct? 

9 A It shows the reported income through payroll tax 

10 wi thholding. 

11 Q Well, it also shows reported income from 

12 self-employment tax, does it not? 

13 A Not always. It depends upon how the self-employment 

14 tax is reported. 

15 Q Is there a method in which one can get 

16 self-employment and/or Social Security tax payments from the 

17 federal government? 

18 A You know, that I don't know. It depends on how the 

19 income is reported. Earned income, you know, from employment 

20 for example, if you hired me and I went to work for your law 

21 firm, you would pay me and produce a W-2. and out of those 

22 W-2 and quarterly reports, Social Security compiles this 

23 report. However, when you get into self-employment and 

24 business income, that's a different bailiwick in terms of the 

25 reporting of income to the Social Security Administration. 
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1 Q Well, one has to pay self-employment tax, doesn't 

2 one? 

3 A Depends on how the income is reported. Some 

4 business income is subject to self-employment tax. Some 

5 business income is not. And I do not put myself out as an 

6 expert in taxation. 

7 Q Right. But you are -- you spent a long time 

8 affiliated with the Social Security Department, did you not? 

9 A I did. 

10 Q And you spent a lot of time evaluating tax returns, 

11 have you not? 

12 A Looking at tax returns to determine income? Yes. 

13 Q Right. And you hold yourself out as an expert in 

14 economics? 

15 A Yes. In forensic economics. 

16 Q Right. And you can look at a tax return and see 

17 whether the person who filed a tax return claimed to have paid 

18 self-employment tax, can't you? 

19 A Yes. 

20 Q And you've looked at these returns, and they have an 

21 allotment for self-employment tax, do they not? 

22 A I was confused by exactly whether -- you know, I saw 

23 for example, in '04, it was about 67,000 that he paid in 

24 income tax. But I was confused by, and couldn't figure out if 

25 there was a separate -- it would be about 15 percent holding 
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1 for the Social Security taxes in that return. 

2 Q Well, isn't there a reference in the return to 

3 self-employment tax? 

4 A Yeah. There is a reference. And it was $16,486. 

5 Q So according to the tax return, self-employment tax 

6 was paid? 

7 A Yes. 

8 Q So if self-employment tax was paid, self-employment 

9 tax and Social Security are essentially the same, aren't they? 

10 A That should end up, eventually, in a Social Security 

11 report. 

12 Q Right. So you would expect that that would appear 

13 in the Social Security statement that's mailed out every year 

14 to every person? 

15 A Well, it would depend on -- this was filed 11/3 of 

16 '09. Usually, you know, they're a year behind. So that 

17 probably wouldn't have shown up until next year at some point. 

18 Q Well, I'm not talking about any particular year, 

19 Mr. Dinneen. I'm talking about in general. You would 

20 expect 

21 A I'm sorry. I just misunderstood your question. 

22 Q You would expect that, in general, that Social 

23 Security -- that self-employment taxes would appear on the 

24 Social Security statement. Correct? 

25 A Yes. When the self-employment tax is listed, that 
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1 usually does correspond to the Social Security report, but not 

2 always 

3 Q Right. And you don't know what Mr. Rodriguez's 

4 Social Security report says, do you? 

5 A No. I've never seen one. 

6 Q Because he's never given you one, has he? 

7 A No. I've never seen one. 

8 Q And you've asked for it, have you not? 

9 A You know, I'm sure I probably did. 

10 Q Right. 

11 A Because I asked for all the list of earnings 

12 records, as I previously testified. 

13 Q Right. You asked for it in 2008. 

14 A Yes. For earnings records. 

15 Q And that would be some sort of outside confirmation 

16 that, in fact, these taxes were paid, wouldn't it be? 

17 A That the taxes -- would be outside confirmation that 

18 the taxes were paid? Yes. 

19 Q Okay. And you never got that? 

20 A No. I have not seen a Social Security report. 

21 Q And are the return that you saw for the year 2004 

22 was actually done, or at least signed, a year after you asked 

23 for it. Correct? 

24 A Yes. 

25 Q You were asking for a return. At the time you asked 
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1 for it, you were asking for a return that should have been 

2 prepared three years before. Correct? 

3 A I wasn't asking for a return that should have been 

4 prepared for three years before. I was asking for earnings 

5 information. But clearly, there was a significant delay, you 

6 know, in the filing of this return. 

7 Q If, in fact, it was filed? 

8 A You know, the only -- if in fact it was filed? I 

9 mean, I don't -- all I have is the letter that I previously 

10 testified to. 

11 Q Okay. And you don't know who wrote that letter? 

12 A No. I don't know the individual personally or 

13 professionally. 

14 Q And the letter, if the taxes were filed, that would 

15 call for a payment of taxes, would it not? 

16 A It would. 

17 Q And do you have -- did you get any sort of cancelled 

18 checks or anything, indicating that any of the taxes were 

19 paid? 

20 A No. 

21 Q How about for the year back in 1999? Did you get 

22 anything from that? 

23 A No. All I have is the tax returns. 

24 Q And how about from the year 200l? Did you get 

25 anything from that? 
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1 A You know, I misspoke. I have some other documents 

2 that relate to income, that are backup for the tax returns. 

3 do not have, you know, any other documents such as from the 

4 Social Security Administration or, you know, that show how 

5 that income was reported. 

6 Q And I'm assuming you haven't gotten any additional 

7 documents to back up the tax returns since I took your 

8 deposition a month ago. Correct? 

9 A No. Other than the ones that we've discussed in my 

10 file, that are closing statements on houses, that type of 

11 thing. No. 

12 Q Yeah. Let me just talk about dates and make sure 

13 this is clear. I took your deposition a month ago, and you 

14 had certain financial information. 

15 A That's correct. 

16 Q And you haven't received anything new since then. 

17 Correct? 

18 A Other than the letter from the tax preparer, you 

19 know. No. 

20 Q The letter from the tax preparer doesn't have any 

21 financial information in it, does it? 

22 A It does not. 

23 Q Okay. And you took a look at the information that 

24 was provided for in the tax return. Correct? 

25 A I did. 
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1 Q The income from the year 2004? 

2 A Yes. 

3 Q Now, what is it? Seventy-five percent of the income 

4 that you have looked at for the six year period all comes from 

5 the year 2004? 

6 A I don't know that I ever broke it down as a 

7 percentage, but eyeballing it, you know, certainly the 

8 majority of it does. Yes. 

9 Q Somewhere in the 70, 75, 80 percent -- somewhere in 

10 that general range? 

11 A You know, I could figure it out. 

12 Q It's okay. 

13 A Okay. 

14 Q Now, let's talk about the year 2004. Now, what is 

15 the income that year? 

16 A Are you talking about the business gross income? Or 

17 are you talking about the business income? Or are you talking 

18 about the adjusted gross income? 

19 Q Just tell me what you want to tell me and give me 

20 the number. 

21 A Well, all right. The gross receipts, which is under 

22 income for the business, were 401,954. The 

23 Q 

24 were 401? 

25 A 

Let's stop right there. Now, the gross receipts 

Correct. 
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1 Q And you were provided with backup information 

2 relating to that. Is that correct? 

3 A Some. Yes. 

4 Q Okay. Now, Mr. Rodriguez has told us that he gave 

5 you all the information that needed to be done to make all the 

6 calculations from all these years. 

7 MR. BAKER: Objection. Facts not in evidence. 

8 THE COURT: Sustain the objection. Ask you to rephrase. 

9 BY MR. WARD: 

10 Q Did you ask Mr. Rodriguez for information to back up 

11 the claimed income? 

12 A I don't remember. 

13 Q You don't know whether that's what you asked him for 

14 when you met in 2008? 

15 A In 2008, I was asking him for, you know, tax 

16 returns, W-2s, any documents that would show the income that 

17 he had in the preceding years. I don't recall if I asked him 

18 for actual back-up information to a tax return for that 

19 income. I rarely ask for that, so I think it was just 

20 provided to me. I don't think I asked for it. 

21 Q Well, you took a look at the information. And how 

22 much back-up information did you get in terms of what the 

23 gross income was that you're 

24 A You know, without going through these documents, 

25 there were some years that there more than others. There were 

I\VTranz 
E-Reportlng and E-Transcrlptlon 

Phoenix (602) 263-0885 • Tucson (520) 403-8024 
Denver (303) 634-2295 

13 App. 2508



• • 
84 

1 some 

2 Q I'm just talking 2004. 

3 A Yeah. Yeah. Without going back and looking at 

4 those documents, and segregating them out by year, I don't 

5 remember what the amount of the closing statements were. 

6 There are various checks that were issued to Mr. Rodriguez, 

7 you know, in those years. And I didn't commit all of that to 

8 memory. 

9 Q Well, I'm not asking you from memory. I'm asking 

10 you if you can tell me. 

11 A Well, I can. It'll take me a while to do that. But 

12 because I have not segregated out the checks by year, you 

13 know, or the closing statements and attempted to assign them 

14 to a year. I took them to be representative of work activity. 

15 MR. WARD: Well, I'd like to read from your deposition, 

16 from page 65. Your Honor, we have lodged an original of that 

17 deposition with the Court. 

18 THE COURT: Are you moving to publish the deposition? 

19 MR. WARD: I'm asking to -- I'm asking about what I'm 

20 going to read from his deposition. yes. 

21 MR. BAKER: Is he just going to read from it? 

22 THE COURT: Do you have a question for the witness? 

23 MR. WARD: Yes. I have a question for the witness. I 

24 just asked a question of the witness about -- could he tell me 

25 the back-up information for the $401,000 and I want 
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1 he's told me he can't do it. And so, I want to read from his 

2 deposition. 

3 THE WITNESS: You know, that's not correct. I didn't --

4 THE COURT: Hold on. Wait a minute. He didn't say he 

5 couldn't do it. He said he could do it, but it would take a 

6 while. So think you need to follow up with another question 

7 before you simply read from his deposition. 

8 MR. WARD: Okay. 

9 BY MR. WARD: 

10 Q Isn't it true that you told me, when we met a month 

11 ago, that you had totaled up his income, and it did not total 

12 the $401,000 that was claimed? 

13 A You know, to tell you the truth, I don't remember. 

14 It's not something I did in preparation for this. But I would 

15 suspect that to be an accurate statement, because my memory is 

16 that I didn't have back-up documents to -- that exactly 

17 equaled the gross income for any of the years. 

18 Q Well, with respect to 2004, isn't it true that your 

19 back-up information only, instead of 401,000, only totaled 

20 166,000? 

21 A That may be true. I didn't review that for my trial 

22 testimony today. I can tell you that it is clear that I do 

23 not have total back-up information that equals the amounts 

24 that are on the returns, in what I was provided with. 

25 Q Okay. And in fact, the back-up information that you 
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1 have is substantially less than what's claimed on the return. 

2 Isn't that true? 

3 A I would believe so. Yes. 

4 Q Okay. And you didn't do any additional 

5 investigation to find out what the income was? 

6 A I was told I had everything that was available to 

7 me. And that's the extent of it. 

8 Q Okay. And what you had, what you had was available 

9 to you for the year 2004 -- was information that showed gross 

10 receipts of approximately 166,000. That would be $166,058. 

11 Isn't that correct? 

12 A Again, I don't remember those totals. But you know, 

13 I don't have any reason to dispute that the gross income, 

14 given the documents that I was provided with, does not equal, 

15 you know, the business gross income. 

16 Q So can I use the number $166,058 

17 MR. BAKER: As what? 

18 BY MR. WARD: 

19 Q that you had back-up information for? 

20 A Again, I will -- without going back and adding it 

21 all up, you know, I'll accept that figure as representative, 

22 but I haven't -- but again, I haven't added them up and 

23 totaled them for this trial appearance today. 

24 MR. WARD: I would like to read from this witness's 

25 deposition, page 66, Your Honor. 
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1 THE COURT: I don't know that this is the way to do it, 

2 but if it's not too long, I guess you can. 

3 BY MR. WARD: 

4 Q Page 66, line 24 through page 67, line l. Question, 

5 $166,058 -- and that would be the gross income that you are 

6 able to account for. Is that correct? Answer, yes. Does that 

7 refresh your recollection as to whether this is the gross 

8 income that you were able to account for in the year 2004? 

9 A I assume it is. You know, again, I didn't revisit 

10 it, but had I had that total, or did I total it then, I would 

11 assume that would be correct. 

12 Q Okay. And now, isn't it true that you didn't have 

13 anything that told you what the expenses were? 

14 A There were no itemized expenses. You know, but I do 

15 have, for example, there's a cost of goods sold. This is a 

16 2001, of 169,717. I do not have any list of what that cost of 

17 goods sold was, so 

18 Q How about for 2004? Why don't we stick with 2004 

19 for now? 

20 A I'm sorry. I am in 2004. Okay? 

21 Q Okay. And so what was the cost of goods sold for 

22 2004? 

23 A The cost of goods reported in the return was 

24 169,717. You know, but I don't have records of what that cost 

25 of goods sold was, either. 
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1 Q And you don't have any information about that, other 

2 than 

3 A Other than what's in the return? No. 

4 Q Okay. And now, the profit -- these are the sales of 

5 single family homes? 

6 A I understand them to be for the most part. Yes. 

7 Q Okay. And the home that he sold in 2004 was his own 

8 personal home, was it not? 

9 A You know, that I don't know because it's not 

10 reported that way in this return. 

11 Q Okay. 

12 A And income tax was paid on the gross amount, which 

13 you know, in the sale of a personal residence, the income tax 

14 can be deferred. So it wasn't -- from what I can gather, it 

15 wasn't reported as a personal residence sale in this return. 

16 Q You don't have any information on what income tax 

17 was actually paid, do you? 

18 A Other than what's stated here, the 67,000, the 

19 15,000 and the self-employment tax and 50,000 in income tax 

20 Q Right. 

21 A No. But I don't have a record of, say, a check that 

22 was made payable to the Internal Revenue Service. 

23 Q You don't have any outside source that confirms what 

24 was actually paid, if that return was actually filed. Isn't 

25 that true? 
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1 A That's true. 

2 Q It would be relatively easy to get that, wouldn't 

3 it? 

4 A I don't know. 

5 Q You don't know? 

6 A I don't. I generally, you know -- if I get tax 

7 returns, I get them from counsel. I have not gone 

8 independently to the IRS and tried to obtain tax returns that 

9 have been filed. 

10 Q You're aware that the IRS has a provision that if 

11 you lost your tax return and you want to find it, that you can 

12 contact them and get a copy? 

13 A Yes. I'm aware of that process. 

14 Q If it was filed? 

15 A If it was filed. Yes. 

16 Q And you're aware that you can contact the Social 

17 Security Administration and get a copy of your Social 

18 Security/self-employment taxes that were paid, if they were 

19 paid? 

20 A 

21 Q 

22 process? 

23 A 

24 Q 

25 A 

Yes. 

And you understand that that's a relatively simple 

The Social Security is a relatively simple process. 

Right. 

The IRS process, I would assume, is simple, but I've 
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1 never done it. 

2 Q Right. And you haven't seen either one of those? 

3 A No. I haven't. 

4 Q And you're looking at a return that is dated for 

5 the year 2004, and claims to have been prepared in the year 

6 2009. Is that right? 

7 MR. BAKER: This is asked and answered, Your Honor. 

8 THE COURT: Yeah. Sustained. 

9 BY MR. WARD: 

10 Q And so, you don't have anything that confirms any of 

11 these numbers that you have. Isn't that correct? 

12 MR. BAKER: That's also asked and answered, Your Honor. 

13 THE COURT: Sustained. 

14 BY MR. WARD: 

15 Q Well, let's go back to the -- let's go to the year 

16 2001. What the information that you have there in 2001 

17 when was that return signed? 

18 

19 

20 

21 

A 

Q 

A 

Q 

This 

When was it dated? 

This was dated 11/8 of '04. 

Okay. And so, that was what? Three years after the 

22 time that it should have been filed? 

23 A 

24 Q 

25 was filed? 

Yes. 

Okay. And if you -- is that when you believe that 
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1 A You know, all I have is the statement that it was 

2 filed. You know, it's the same person, you know, that wrote 

3 the letter, that says it was filed. And that's 11/8/04. But 

4 I don't have any -- other than the letter, I don't have 

5 anything that proves that this was filed. 

6 Q Right. Okay. And the signature on there indicates 

7 that it was signed in the year 2004? 

8 A Correct. 

9 Q Which would be three years after -- two years, two 

10 years plus after it was due. Correct? 

11 A Yes. 

12 Q And for the back-up information for that year, what 

13 are what is the claim of the gross from the year 2001, 

14 business income? 

15 A The gross receipts were 144,400. 

16 Q Okay. Now, that relates to the sale of a property 

17 at 3404 North Fairfax Drive in San Bernardino. Isn't that 

18 correct? 

19 A You know, again, I'll accept it because I'm sure 

20 that you're telling me what's in my file. But without going 

21 and looking for it --

22 Q I'm telling you what you told me very emphatically 

23 when I asked a question at your deposition. 

24 A 

25 Q 

Sure. 

You were able to answer it then, weren't you? 
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1 A You know, I don't remember and I don't have a copy 

2 of my deposition here. You know, so 

3 Q You want me to read it to you? 

4 A No. I told you, I accept what you're saying as 

5 Q Okay. So if he sold the property for $144,400, you 

6 wouldn't expect that to be his income, would you? 

7 A No. 

8 Q No. His income would be less than that. Correct? 

9 A Yes. 

10 Q And so, to calculate that income, you'd have to know 

11 what he paid for that house? 

12 A Well, I took off of the return, you know, what the 

13 reported business income was, which was the 1,748 for that 

14 year. And again, he had cost of goods sold at 119, some 

15 maintenance and repair that are here. But I do not have, 

16 other than what's stated on the return, you know, the back-up 

17 information for that. 

18 Q So you have no back-up information whatsoever. 

19 Correct? 

20 A You know, again, I have probably -- I don't know --

21 30 sheets, maybe more, of back-up information, but I didn't 

22 look at it in preparation for my trial appearance today. But 

23 the back-up information is clearly limited in relation to the 

24 tax returns. 

25 Q Okay. And to do an actual calculation of how much 
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1 his income was, you'd have to know how much he paid for those 

2 houses? 

3 A Well, I accepted the tax return as having reliable 

4 information in terms of what the business income was that 

5 year. I didn't attempt to go back and to assign, in any year 

6 that I had taxes for, what, you know, profit would be assigned 

7 to a particular house. 

8 Q Okay. Now, the your file contains -- you have 

9 every job file here. Right? 

10 A I do. 

11 Q Okay. And it contains Bates number 140? 

12 A You know, some of mine, I have Bates numbers on. 

13 Some, I don't. So if you could --

14 MR. WARD: Okay. May I approach the witness and show him 

15 this document? 

16 THE COURT: Sure. 

17 THE WITNESS: Do you want me to find that in my file and 

18 see if I have it? If you're representing to me that you got 

19 it when I gave my deposition, I'll accept that just to save 

20 time, you know. 

21 BY MR. WARD: 

22 Q No. I'll represent to you that it was taken out of 

23 your file, and you gave me your file at the deposition. 

24 A 

25 Q 

No. That's fine. 

And the Bates stamp says the Dinneen's job file. 
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1 A Yes. It does. 

2 Q That would be you. 

3 A It would be. 

4 Q Dinneen's job file number 40? 

5 A 140. Yes. 

6 Q 140? Okay. And does that show expenses with 

7 respect to that transaction? 

8 A It does. 

9 Q What are the expenses that it shows? 

10 A It shows property taxes, home warranty, hazard 

11 disclosure, commissions, a payoff of a mortgage. 

12 Q Okay. 

13 A Title fees. 

14 Q Right. 

15 A Escrow fees, document prep fees, title insurance. 

16 Q Right. 

17 A A wire that was done, demand Investors Title Company 

18 and distributed to investors. 

19 Q 

20 A 

21 Q 

22 A 

23 Q 

24 A 

25 seller. 

And who are the investors? 

I don't know. 

Okay. It just says investors? 

Yes. 

It doesn't say Enrique Rodriguez, does it? 

No. It just says to investors and proceeds due to 
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1 Q And where it says -- did you skip any of the 

2 expenses? 

3 A I was going through them fairly fast. I probably 

4 missed a couple. 

5 Q Well, I'm going to ask you to see those. Can you 

6 see back mortgage? 

7 I don't see back mortgage interest. 

8 No? And since I gave you my copy, can I take a 

9 

13 And when it says mortgage interest there, does it 

14 give dates? 

15 A It says, mortgage -- oh, I see what you're saying. 

16 It says mortgage interest from 12/1 of '03 to 3/1 of '04, 

17 $8,750.25. 

18 Q 

19 it? 

20 A 

21 Q 

22 A 

23 Q 

24 A 

25 Q 

So that would be back mortgage interest, wouldn't 

I would assume so. 

Right. And how much are the foreclosure fees? 

Foreclosure fees were 3,930. 

Okay. 

I should probably say that correctly. 3,930. 

Okay. So the foreclosure fees were about $4,000 and 
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1 the interest in arrears was about what? 

2 A I'm sorry. I was just looking at this document. 

3 Interest in arrears? Well, the interest from 12/1 of '03 to 

4 3/1 of '04 was 8,750. 

5 Q Okay. That's interest in arrears, isn't it? That's 

6 a common term that economists use, don't they? 

7 A I don't know that economists use it, but it's a 

8 common term in real estate. 

9 Q Okay. And you're familiar with real estate? 

10 A To some degree, yes. 

11 Q And that means interest that wasn't paid. Correct? 

12 A I would assume it to be. Yes. 

13 Q Okay. And now, you were told, I believe, that 

14 Mr. Rodriguez sold this house because the market was hot at 

15 that time. Is that right? Is that what you were told? 

16 A I don't remember. 

17 Q You don't remember him telling you that? 

18 A Yeah. No. I don't have an independent recollection 

19 of that. It's possible he did. 

20 Q Okay. And now, based on your experience with real 

21 estate investors -- you've dealt with real estate investors in 

22 the past, haven't you? 

23 A Some. yes. 

24 Q You've evaluated them for purposes of vocational 

25 rehabilitation? 
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1 A Yes. 

2 Q And does it bode well for a real estate investor to 

3 have a house foreclosed on? 

4 MR. BAKER: Objection, Your Honor. Outside of the scope 

5 of his expertise and lack of foundation. 

6 THE COURT: Sustained. 

7 MR. WARD: May I voir dire the witness then? 

8 THE COURT: Sure. 

9 VOIR DIRE EXAMINATION 

10 BY MR. WARD: 

11 Q Do you not know about what it takes to be a real 

12 estate investor? 

13 A You know, the real estate investors that I have 

14 worked with -- how can I describe this? They're -- generally 

15 have not been high income people. You know, and using the 

16 term real estate investor can include very sophisticated 

17 people that are involved in a lot of high end type of 

18 developments, so that term, I'm a little bit concerned about. 

19 Now, I think I can answer your question. And the issue of an 

20 individual's credit, you know, certainly can affect their 

21 ability at times to negotiate deals in real estate. And I 

22 think, you know, that's what you were getting at, ultimately. 

23 Q Well, how about with respect to getting loans? Real 

24 estate investors, unless they have a potful of money 

25 somewhere, have to get financing, don't they? 
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1 A Yeah. But in this in these years, lending was 

2 extremely liberal, you know. And the ability to get loans in 

3 relation to income and past credit is not anywhere near what 

4 it is today. So it was easier with individuals with a poorer 

5 credit history to buy houses, either for themselves or as 

6 investments, during those years. 

7 Q It would be a lot more difficult today. Correct? 

8 A It would be more difficult today. 

9 Q So it would make it harder today to be a real estate 

10 investor, if you had a foreclosure or more on your record? 

11 A Depending upon how you were dealing with credit, 

12 yes. 

13 Q Okay. And now --

14 A Are we done with this? I didn't --

15 Q Sure. 

16 A I didn't want to mix it up with my stuff. 

17 Q How many hours a week did Mr. Rodriguez work as a 

18 real estate investor? 

19 A I don't know. He didn't know when I talked to him, 

20 because some weeks, it was a lot and some weeks, it wasn't 

21 much. It just varied, depending upon what he was doing. So 

22 there is no record of the exact number of hours he worked in 

23 those years. 

24 Q Would it be accurate to say that you don't know 

25 whether he worked as much as 25 hours a year? 
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1 A I don't know the exact hours that he worked, whether 

2 -- I mean, I know from these tax returns, they do reflect work 

3 activity. But you know, the amount of hours he put in to 

4 generate that work activity is unknown. 

5 Q Work activity meaning the purchase and sale of real 

6 estate? 

7 A The purchase and sale of real estate. Yes. 

8 Q And you're aware, if this seller's closing statement 

9 on this property at 996 Dahlia Court was his personal 

10 residence, the income from the sale of his personal residence 

11 would not be predictive of how much he would earn in future 

12 years, would it? 

13 A I wouldn't consider the proceeds of a personal 

14 residence income unless for some reason, it was reported as 

15 income. 

16 Q Isn't it always reported as income? 

17 A Reported as income. Yeah. I think I said that 

18 poorly. 

19 Q Yeah. 

20 A You know, the gain on a personal residence, income 

21 tax can be deferred for up to two years, you know. So there 

22 are individuals who will move into a house, fix it up and then 

23 move again. And the cost of their labor is then reflected in 

24 the proceeds of the sale. And if they're flipping personal 

25 residences, it's difficult to figure out how much of the -- in 
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1 that case, he had a $74,000 distribution to him. What portion 

2 of that would be attributable to labor, and what portion of it 

3 would be attributable to appreciation --

4 Q So it would be less. It would be less than 74,000? 

5 A The labor or the appreciation, yes. 

6 Q Right. But do you consider, when someone -- you 

7 know a number of people who have sold personal residences and 

8 made money on it? 

9 A Yes. Both long term and short term. 

10 Q Okay. And is that predictive how much a person 

11 earns when they sell their personal residence -- is that 

12 predictive of how much they'll earn in the future as a real 

13 estate investor? 

14 MR. BAKER: That's also asked and answered, Your Honor. 

15 THE COURT: I think it was asked and answered. 

16 Sustained. 

17 BY MR. WARD: 

18 Q You don't know of any income from the year 2004, 

19 other than from the sale of his personal residence. Isn't 

20 that true? 

21 A Unless there's other documents in '04 in here, that 

22 would be true. 

23 Q Okay. Now, you have come to the conclusion that he 

24 was determined to be disabled by the Social Security 

25 Administration? 
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1 A There's -- under their regulations, yes. But the 

2 disability determination starts with state employees in each 

3 state. 

4 Q Okay. Who was the hearing officer at the hearing 

5 that Mr. Rodriguez had? 

6 

7 

A 

Q 

They don't have hearing officers. 

Does anyone hear -- who makes the decision on 

8 disability? 

9 A Administrative law judges. 

10 Q Okay. Who was the administrative law judge who made 

11 the decision on Mr. Rodriguez's disability? 

12 A If his case went to an administrative law judge 

13 level, disability -- it starts out with disability 

14 adjudicators, you know. And it would be a disability 

15 adjudicator in the State of California. And there are two 

16 levels to that process. If the -- at the second level, if 

17 he's turned down, it then goes to the office of hearings and 

18 appeals within Social Security. And that's where the 

19 administrative law judges work. So it's a three step process. 

20 I do not have the records of the decision making that was done 

21 during that time. I have the record that states that he meets 

22 that definition of disability from Social Security, but I do 

23 not have the records of the decision process that was going 

24 through. 

25 Q And you don't know who made that decision. Isn't 
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1 that true? 

2 A I don't. 

3 Q And you don't know how many levels of hearings he 

4 did or did not have? 

5 A No. I don't. 

6 Q And you don't know what Mr. ROdriguez said at those 

7 hearings? 

8 A Other than there was a consultative exam that I was 

9 advised of, I do not. You know, I do not what went on in the 

10 intricacies or whether he had a hearing. 

11 Q Well, you don't know what he said, if anything, do 

12 you? 

13 A I don't even know if there was a hearing. So I 

14 don't know what he said if there was a hearing. 

15 Q You don't know what he said to the Social Security 

16 Administration to get a disability rate. Is that correct? 

17 A Well, first it's not a rating. It's a 

18 determination, you know. And I do not know what he said. 

19 There would have been a phone interview with a disability 

20 adjudicator at one point, maybe two. And then, after that, if 

21 there's a denial, you know, it eventually goes to the office 

22 of hearings and appeals. They can make a decision with or 

23 without a hearing, on the basis of the administrative law 

24 judge. All I know is, he was determined to meet that 

25 definition of disability. I do not know who made the 
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1 decision, nor do I have documents as to who made the decision. 

2 Q And you don't know what representations were made to 

3 get that decision? 

4 A I don't. I don't know what was in his Social 

5 Security file. 

6 Q And you didn't do a functional capacity evaluation 

7 for Mr. Rodriguez, did you? 

8 A No. Voc rehab people do not do functional capacity 

9 evaluations. That's physical therapy or occupational therapy. 

10 Q They're done by physical therapists or occupational 

11 therapists? 

12 A They are. 

13 Q And you didn't see one, did you? 

14 A No. They have little probative value. 

15 Q And you based Mr. Rodriguez's -- the conclusion that 

16 Mr. Rodriguez's disability based on, essentially, what he 

17 told you and what you read in the medical records. Correct? 

18 A As well as the determination of the Social Security 

19 Administration. Yes. 

20 Q Did you rely on the determination by the Social 

21 Security Administration? 

22 A It was part of the information that I had. 

23 Q Okay. So you did rely on that? 

24 A Just as I relied on the medical records and the 

25 interview that I had with him. 
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1 Q Okay. And you're not here to testify about 

2 causation. Isn't that true? 

3 A That's exactly true. 

4 Q So you don't know which, if any, of Mr. Rodriguez's 

5 physical conditions are related to an accident of November 22, 

6 2004? 

7 A I don't. Well, I wouldn't make that decision. 

8 Q You're not offering any opinion on causation? 

9 A No. 

10 Q And you're not doing a medical evaluation. 

11 A No. 

12 Q Correct? 

13 A That's correct. 

14 Q So when you say that if the patient has -- if the 

15 person being evaluated has RSD, you're not doing any of that 

16 based on your own interpretation of what people can or cannot 

17 do with RSD. Correct? 

18 MR. BAKER: Your Honor, it's stipulated that he's not 

19 going to talk about causation. 

20 MR. WARD: Okay. 

21 THE COURT: Very well. Then let's move on. 

22 MR. WARD: Your Honor, this witness testified about RSD 

23 and what his findings were. 

24 MR. BAKER: Your Honor, he testified that one of the 

25 reasons he said he was disabled -- because he reviewed the 
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1 medical records and saw that there was a finding of RSD. 

2 MR. WARD: And he gave an opinion about what happens to 

3 people with RSD and why that makes them disabled. 

4 MR. BAKER: What? 

5 THE COURT: I don't recall that, but we seem to be pretty 

6 far afield. He's been designated as an expert in the area of 

7 economics. 

8 MR. BAKER: And I asked him no questions about causation, 

9 Your Honor. So it's outside of the scope. 

10 THE COURT: I didn't hear any. Sustain the objection. 

11 BY MR. WARD: 

12 Q Were you only offered as an expert in economics? 

13 A I understood my assignment to be economics and 

14 vocational rehabilitation. 

15 Q Economics and vocational rehabilitation? 

16 A Yes. 

17 Q So you were not offered as an expert just in 

18 economics? 

19 A That's correct. 

20 Q You were called as an expert in vocational 

21 rehabilitation? 

22 A Yes. 

23 Q And you consider yourself an expert in vocational 

24 rehabilitation? 

25 A Yes. 
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1 Q And a lot of other people consider you to be an 

2 expert in vocational rehabilitation? 

3 A Hopefully. 

4 Q And you're here to testify as an expert in 

5 vocational rehabilitation. Isn't that correct? 

6 A Yes. 

7 Q Okay. And is it correct, then, that none of your 

8 conclusions about the disability of this particular patient 

9 are based on your own medical opinions? 

10 A No. I wouldn't offer an opinion as a physician or a 

11 physical therapist. 

12 Q Okay. And whether having RSD makes just the mere 

13 fact of someone having RSD makes them disabled is not 

14 something that you would offer testimony on? 

15 A Can you restate that please? I'm sorry. 

16 Q Sure. Sure. You will not be offering testimony 

17 that a person who has RSD is disabled just because they have 

18 RSD. You would leave a doctor to testify as to that? 

19 A Well, two things there. First, you're asking me 

20 about the RSD and second, that I would leave it to a doctor. 

21 You know, we look at diagnoses that come from doctors -- you 

22 know, in this case, the complex regional pain syndrome or the 

23 reflex sympathetic dystrophy. You know, that's part of the 

24 information that we know. We then talk to the person to get 

25 an idea of what -- of the disease processes affecting them. 
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1 Secondly, in relation to determination of disability, I don't 

2 know that there'll ever be agreements between voc rehab 

3 people, doctors and to an extent, physical therapists as to 

4 who is omnipotent in deciding that. We like to think that we 

5 are because we consider the job skills, duties, abilities, 

6 education when we look at disability. Physicians don't do 

7 that. You know, so I don't know that there'll ever be 

8 agreement between those specialties as to who has the final 

9 say. 

10 Q Did you ever -- did you agree -- in doing your work 

11 as a vocational rehabilitation expert, did you read anything 

12 that said that Mr. Rodriguez could not sit at a computer and 

13 work? 

14 A No. I don't think that that's anything in the 

15 medical records that's specifically stated that way. 

16 Q So did you assume that he could sit at a computer 

17 and work? Or he could not sit at a computer and work? 

18 A I concluded that he couldn't sustain work activity. 

19 That doesn't mean that he couldn't sit at a computer, you 

20 know, and do some activities. But he couldn't sustain it over 

21 a period of time. 

22 Q Okay. And isn't it true that you don't know how 

23 much time he spent at anyone occasion being a real estate 

24 investor? 

25 A That's -- anyone occasion? 
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1 Q Sure. 

2 A I do not know how much time he's spent in these 

3 years to produce that income. 

4 Q Right. And you don't know how much time he spent, 

5 he would spend, if he were doing it today? 

6 A No. I don't. 

7 Q So you don't know whether, if he could sit at a 

8 computer for an hour on Monday, and sit at a computer for an 

9 hour on Wednesday, or sit at a computer for an hour on Friday 

10 and look at the real estate market, and potential real estate 

11 houses to drive by. You don't know whether he could do that 

12 or not? 

13 A Well, he can sit and look at a computer. There is 

14 an intermittent nature to, you know, how long he can tolerate 

15 it, but tasks like going out, inspecting houses, determining 

16 what repairs need to be made, those sorts of physical 

17 activities I don't believe that he is capable of doing on a 

18 sustainable enough basis that he could make any money at it. 

19 Q And -- but in coming to your opinion, you don't have 

20 any idea how much time he was spending doing this --

21 MR. BAKER: Your Honor, asked and answered also. 

22 THE COURT: You know, we're way beyond the scope of 

23 direct examination, in addition. Sustain the objection. 

24 BY MR. WARD: 

25 Q Isn't it true, for back-up documentation, that W-2s 
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1 and Social Security reports are always your first choice? 

2 A W-2s, Social Security and tax returns are my choices 

3 there. Of the two, if somebody's employed, I prefer W-2s or 

4 the Social Security reports. Self-employment, we like to look 

5 at tax returns as well. 

6 Q And you told me, when your deposition was taken, 

7 that W-2s and Social Security reports are always your first 

8 choice? 

9 A Yes. It's that list of documents that we look for. 

10 Q You didn't say tax returns. Correct? 

11 A I don't remember. If I didn't, I should have 

12 because tax returns is something that -- tax returns are 

13 something that I do frequently see. 

14 Q Okay. Is it true that you don't have any 

15 information that shows you how many houses he bought or sold 

16 in anyone of these years? 

17 A No. I have some information, but I don't have total 

18 information for those years. 

19 Q So if I were to ask you how many houses he bought 

20 and sold in the year 2001, you wouldn't be able to tell me? 

21 A That's correct. 

22 Q And you don't have any information? 

23 A I have some information, but I do not have total 

24 information that would allow me to figure that out. 

25 Q Okay. And if your calculation used the numbers from 
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1 the year 2004 backwards to 1999 --

2 A lIm sorry. I missed your question. 

3 Q Yeah. To do your calculation as to how much you 

4 believe his loss was as a real estate investor, you used 

5 incomes from the year 2004, 2003, 2002, 2001, 2000 and 1999. 

6 A Yes. And those years where I had no records, I used 

7 zero. 

8 Q Okay. 

9 A And for those years that I had records, I used what 

10 the records reflect in relation to income. 

11 Q Okay. And if there were losses in the years for 

12 which you do not have any records at all, then your number 

13 would be overstated? 

14 A We talked about that at my deposition. And I 

15 believe what I said was, I would need to look at it, because 

16 sometimes you can have a loss when you're self-employed and it 

17 is not reflective of a diminishment in your ability to work. 

18 You know, so if I had a return and it was a loss, you know, I 

19 would probably go back to Mr. Rodriguez and try and figure 

20 out, you know, what drove that loss, and then make a decision 

21 as to whether or not that loss figure should be included in an 

22 average. 

23 Q Well, you used your calculation based on claimed 

24 profit, did you not? 

25 A Based upon business income. Yes. 
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1 Q Right. You didn't -- your calculation's not based 

2 on how many hours he worked? 

3 A No. It's not. 

4 Q It's not based on what he did. It's not based on 

5 how much effort he put into it? 

6 A It's based upon what he did, to the extent that 

7 these records reflect sales activity. You know, I do not have 

8 records that, you know, show how many hours he put in, to 

9 generate that income. 

10 Q The numbers that you used were from the income. 

11 Correct? 

12 A Yes. 

13 Q You didn't do any calculations for anything other 

14 than income. Correct? 

15 A That's correct. 

16 Q So you took the claimed income from 1999 and the 

17 claimed income from 2001 and the claimed income from 2004 and 

18 you totaled it up? 

19 A Well, I averaged it using zeroes in the intervening 

20 years, but yes. I did add that up. It was 286,000. Divided 

21 that by six to account for the intervening years. 

22 Q And, if in the intervening years, there was losses, 

23 that overall number would be less. Correct? 

24 

25 

MR. BAKER: That's asked and answered, too, Your Honor. 

THE COURT: Yeah. Sustained. 
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1 BY MR. WARD: 

2 Q The labor market that you talked about involved 

3 someone who's working over 1,700 hours a year. Is that 

4 correct? 

5 A The Department of Labor statistics -- is that what 

6 you're referring to, in relation to the average earnings? 

7 Q Yes. 

8 A It's -- the low end is 32 hours and the high end, 

9 you know, can be anything up to 60 or 70 hours per week. You 

10 know, the Department of Labor classifies full-time work as 

11 over 32 hours. 

12 Q Right. So that's a minimum of 1,700 hours a year? 

13 A Yes. 

14 Q When is the last time Mr. Rodriguez worked 1,700 

15 hours a year? 

16 A I don't know. 

17 Q When is the last time Mr. Rodriguez told you that he 

18 had worked as an employee? 

19 A That's in my report. It's a number of years ago. 

20 Q Isn't it true that the last time you --

21 A I'm sorry. I was looking for your answer. Do you 

22 want me to go onto your next question? 

23 Q 

24 A 

25 Q 

Well, I was going to help you, perhaps. 

Thank you. 

I thought we're getting short on time. 
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1 true that you don't have information that he's worked for an 

2 employer in a full-time employment situation for at least 20 

3 years? 

4 A You know, I'm not sure where to classify this 

5 ashman's Sporting Goods employment, you know. Let's see. I'd 

6 be hesitant -- I would say it has to approach 20 years ago, 

7 given the history that he gave me. But I don't have an exact 

8 year for it. 

9 MR. WARD: May I read from the witness's deposition, Your 

10 Honor? 

11 THE COURT: Sure. 

12 BY MR. WARD: 

13 Q Page 62, line one through line six, question -- so 

14 is it correct that based on the information you had from 

15 Mr. Rodriguez, he hadn't worked at full-time employment for 

16 essentially 20 years? Answer, he hadn't. Yeah. He hadn't 

17 worked for an employer under a full-time employment situation 

18 for 20 years. That's what you told me when your deposition 

19 was taken? 

20 A Yeah. Yeah. That's the ashman's Sporting Goods, 

21 you know. And I believe that's the last reported history I 

22 have with him in an employment situation working for an 

23 employer. 

24 Q Is it true that you don't have any information 

25 whatsoever about how long Mr. Rodriguez held onto any of these 
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1 properties? 

2 A That's true. I don't. 

3 Q Do you need to know that to be able to calculate his 

4 profit? Would you not? 

5 A I would need to know the expenses, but not 

6 necessarily the length of time the property was held. 

7 Q Well, there's a cost of money, isn't there? 

8 A Well, there's a time value of money, but usually the 

9 time value of money is not classified as an expense, other 

10 than interest paid on the notes during that time. so if you 

11 had that information, you could take an individual property, 

12 you know, and figure it out. But it would, you know, depend 

13 upon actual expenses made, actual expenses incurred. 

14 MR. WARD: I have no more questions. Thank you. 

15 REDIRECT EXAMINATION 

16 BY MR. BAKER: 

17 Q Mr. Dinneen, I have just a couple questions for you. 

18 Do you agree with me -- and it may have been submitted. It's 

19 not the best paperwork in the world. Would you agree with 

20 that? 

21 A Yes. 

22 Q And so, you didn't get volumes of information, as we 

23 discussed. Is that right? 

24 A That's correct. 

25 Q Do you know exactly why you used the two averages 
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1 that you described to the judge, the ERI and the DOL averages? 

2 A Yes. 

3 Q And did those averages completely and entirely 

4 comport with the information that you cleaned from the tax 

5 records? 

6 A Yes. 

7 Q And is that an accepted methodology in forensic 

8 economics? 

9 A In determining earning capacity on the vocational 

10 rehabilitation side, yes. 

11 Q Sir, the available empirical information, that and 

12 the statistical base. Is that fair? 

13 A Yes. 

14 Q It's just exactly what we're looking for when you do 

15 a forensic analysis. Is that right? 

16 A It is. 

17 Q And you would try to use as many variables when you 

18 were doing a forensic analysis to show the validity of your 

19 forensic analysis. Is that right? 

20 A Yes. 

21 Q And that's exactly what you did as well. Is that 

22 right? 

23 A Yes. 

24 Q And once again, it just matched up just fine, in 

25 terms of a valid forensic analysis, meaning you didn't have to 
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1 reject your hypothesis. Is that right? 

2 A Yes. 

3 Q Okay. So no problem there? 

4 A No. 

5 Q Let me ask you another question. When you talked to 

6 Enrique, and you read Enrique's medical records and you 

7 determined that he was disabled. Is that right? 

8 A Yes. 

9 Q And Social Security read Enrique's medical records 

10 and they spoke with Enrique and they determined that he was 

11 disabled. Right? 

12 A Yes. 

13 Q Well, that seems to be another validation, doesn't 

14 it? 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A Yes. 

MR. BAKER: Thank you. No further questions, Your Honor. 

THE COURT: Any follow-up, Mr. Ward? 

MR. WARD: No, Your Honor. 

THE COURT: With thanks of the Court 

THE WITNESS: Thank you, Your Honor. 

THE COURT: -- you may be excused. 

THE WITNESS: I have Wanda Worker here, Your Honor. 

THE COURT: That belongs to Mr. Ward, not me. 

THE WITNESS: I just didn't want to leave it. 

THE COURT: Thank you. We start tomorrow at 9:00. 
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We'll stop at 4:00 tomorrow. Thank you. 

[Designation of record concludes at 4:47 p.m.] 
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ATTEST: I do hereby certify that I have truly and correctly 
transcribed the audio/video recording in the above-entitled 
case to the best of my ability. 

ERICA L. VAN OSTRAND, Transcriber 
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DISTRICT COURT 

 
CLARK COUNTY, NEVADA 

 
ENRIQUE RODRIGUEZ, 
 
  Plaintiff, 
 
  v. 
 
FIESTA PALMS LLC, 
 
  Defendant. 
 

) 
) 
) 
)  CASE NO. A-531538 
) 
) DEPT. X 
) 
)  
) 
) 

 
 

BEFORE THE HONORABLE JESSIE WALSH, DISTRICT COURT JUDGE 
 

TUESDAY, NOVEMBER 2, 2010 
 

REPORTER'S PARTIAL TRANSCRIPT 
BENCH TRIAL 

TESTIMONY OF ENRIQUE RODRIGUEZ 
VOLUME III 

 
APPEARANCES: 
  
For the Plaintiff: STEVEN M. BAKER, ESQ. 

ROBERT S. CARDENAS, ESQ. 
 

  
  
For the Defendant: KENNETH C. WARD, ESQ. 
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TUESDAY - NOVEMBER 2, 2010 - 3:21 P.M. 

[Designation of record begins at 3:21 p.m.] 

THE COURT:  Who's the next witness, Mr. Baker? 

MR. BAKER:  Enrique Rodriguez on cross-examination. 

THE COURT:  Okay, very well.  Please come forward, sir. 

THE CLERK:  Has he been previously sworn in? 

THE COURT:  Yes, but since it's a new day, you'll have to 

re-swear him. 

THE CLERK:  Okay. 

THE COURT:  Sir, please remain standing so we can 

re-swear you since it's a new day. 

ENRIQUE RODRIGUEZ, PLAINTIFF'S WITNESS, SWORN 

THE CLERK:  Thank you.  Please be seated.  State your 

name and spell it for the record, please. 

THE WITNESS:  My name is Enrique Rodriguez,  

E-N-R-I-Q-U-E.  Last name is R-O-D-R-I-G-U-E-Z. 

THE COURT:  Thank you.  Whenever you're ready, Mr. Ward. 

MR. WARD:  Thank you, Your Honor.  

CROSS-EXAMINATION 

BY MR. WARD:   

Q Good afternoon, Mr. Rodriguez. 

A Good afternoon. 

Q At the time of the accident, which was November 22, 

2004, you lived in what town? 

A In Hemet, California. 
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Q Hemet is next to Riverside, near Riverside? 

A Yes, it is, Riverside County. 

Q Okay.  And then did you move from Hemet?  Do you 

still live in Hemet? 

A No, I don't. 

Q Okay.  So you moved from Hemet? 

A Yes. 

Q Approximately when did you move from Hemet? 

A I don't recall when.  It was a couple of years 

after. 

Q Okay.  Do you remember what year, 2006, 2007? 

A No, I don't. 

Q No?  Okay.  Where did you move to? 

A Eventually, I moved out to Las Vegas. 

Q Okay.  So, do you remember what year you moved to 

Las Vegas? 

A I don't recall. 

Q Why did you move to Las Vegas? 

A I moved to Las Vegas.  At that time, I was having a 

lot of my doctors out here and physical therapy and it was 

more convenient at that time. 

Q Okay.  Now, in 2005, you came under the treatment of 

Dr. Shannon? 

A I believe so, yes. 

Q Okay.  It was Dr. Shannon who performed the surgery 
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on you? 

A In 2005? 

Q Uh-huh. 

A Yes. 

Q Okay.  Dr. Shannon was here in Las Vegas, correct? 

A Correct. 

Q Okay.  And your physical therapy was in California 

at that time? 

A I don't recall. 

Q Okay.  And so you think that sometime about 2006 you 

moved to Las Vegas? 

A I don't recall what year I moved to Las Vegas. 

Q Okay.  Do you still live in Las Vegas? 

A No. 

Q When did you move away from Las Vegas? 

A I'm going to guess about a year-and-a-half ago. 

Q Okay.  So that would be sometime in the year '08? 

A I believe so, yes. 

Q Okay.  And so did you live in Las Vegas or the Las 

Vegas area fairly continually from sometime about 2006 until 

about 2008? 

A I would believe around there. 

Q Okay, okay.  So, if I just kind of summarize this.  

At the time of this accident, you lived in Hemet.  Sometime, 

perhaps a couple of years later, you moved to Las Vegas. 
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A Uh-huh. 

Q And sometime a couple of years after that you moved 

away from Las Vegas. 

A Correct. 

Q So, in '08 when you moved away from Las Vegas, where 

did you move to? 

A Back to -- I moved back to -- when we left back in 

-- when we left from Las Vegas, my -- the place that I was 

living at, the owner lost his home, so we had to leave. 

Q Yeah, I'm just trying to find out where that town 

is. 

A So, we temporarily went to live with one of my sons 

up north because we didn't have a place to live. 

Q What town? 

A That was up in the Fresno area. 

Q Okay.  So when you moved away from Las Vegas 

sometime about 2008, you moved generally to the Fresno area? 

A Temporarily. 

Q Okay.  And about how long did you live in the Fresno 

area? 

A Just a couple of weeks. 

Q Okay.  And then where did you move to? 

A And then we were basically homeless. 

Q What town were you mostly living in? 

A I went to the Riverside area. 
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Q Okay.  So sometime in about 2008, after you left 

Fresno, you moved back to the Riverside area? 

A Yes. 

Q And have you been pretty much in the Riverside area 

from that time up until now? 

A Yes. 

Q For the last two or three years? 

A Yes. 

Q Okay.  And so during this period of time that you 

were living in Hemet for the first couple of years.  Hemet for 

the first couple of years after this accident, you had to come 

to Las Vegas every time you had a doctor's appointment in Las 

Vegas, is that correct? 

A Yes. 

Q Okay.  So every time you saw Dr. Shannon you had to 

drive over to Las Vegas to see her? 

A Correct. 

Q Okay.  And so any physical therapy that you had in 

Las Vegas during that time, you had to drive over to Las Vegas 

for that? 

A No, because when I had physical therapy at Rancho 

Physical Therapy.  They had a facility in Hemet. 

Q Okay.  So you were having physical therapy -- when 

you were living in Hemet, you were having physical therapy in 

Hemet? 
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A Correct. 

Q Okay.  So, now you moved to Las Vegas sometime in 

'06.  And, Mr. Rodriguez, I'm using '06 for convenience.  I 

know you said you don't know exactly whether it was '06 or 

wherever, but somewhere about that time, right? 

A Correct. 

Q Okay.  So, in about '06 you now became pretty much 

living in Las Vegas? 

A Okay. 

Q And so anything that you did in California for 

purposes of treatment, at that period of time, you had to 

drive from Las Vegas back to California, is that correct? 

A Yeah, I did a lot of driving. 

Q Okay.  You did a lot of driving? 

A Correct. 

Q Put a lot of miles on the car, right? 

A Correct. 

Q Okay.  And that was driving back and forth between 

Las Vegas and California for purposes of treatment? 

A Correct. 

Q Okay.  And did you ever come to Las Vegas or go back 

and forth for any reason other than medical treatment? 

A It was typically medically. 

Q Okay.  But sometimes you'd do it for other things or 

never for other things? 
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A No, it was typically for medical purposes. 

Q Okay, okay.  And, now, were you able to drive during 

this period of time? 

A Yes. 

Q Okay.  So, it wasn't -- your spouse's name is Maria? 

A Maria, yes. 

Q It wasn't -- Maria didn't have to do all the 

driving, correct? 

A She did most of the driving. 

Q Okay.  But you were able to drive, right? 

A If necessary, yes. 

Q Okay.  And you told your doctors you were able to 

drive, right? 

A Did I tell my doctors? 

Q Right. 

A If they asked. 

Q Right.  If they asked, you told them you were able 

to drive, right? 

A Yes. 

Q Okay.  And, now, how did you spend your typical day 

during this period of time?  Did you ever have anything you'd 

consider a typical day? 

A Not -- what period are we talking about? 

Q Any -- if you can give me any time between November 

20, 2004 and today.  Just give me a period of time and tell me 
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what your typical day was. 

A Typical day is being tired, is being frustrated, 

being sad, not being active, not having a good memory. 

Q Let me explain what I'm looking for, and I don't 

mean to -- 

A Okay. 

Q -- interrupt you.  I want you to answer your 

question if I haven't given you an opportunity to answer it 

all. 

A Okay. 

Q But what I'm looking for is I want you to tell me 

what you did, what you actually did.  I'm not asking about how 

you felt. 

A Okay. 

Q It's about what you did. 

A Sticking to my physical therapy, making a point to 

do my physical therapy, to make it in to physical therapy, to 

keep my body moving, to make that a point of my life, physical 

therapy.  To get up and do physical therapy no matter how I 

felt. 

Q Yeah.  About how often did you do -- did you go to 

physical therapy? 

A I try to do it at least three times a week. 

Q Okay.  So, three times a week.  Now, was that every 

week out of the year?  I mean, did you go to physical therapy 
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150 times a year or -- 

A I would say I tried to do it three times a week -- 

Q So you -- 

A -- very religiously. 

Q So you believed you went to physical therapy 150 

times a year? 

A I wouldn't say 150 whatever. 

MR. BAKER:  Your Honor, is that assuming that there are 

450 days in a year? 

THE COURT:  Well, yeah.  Ask your -- rephrase the 

question, please. 

MR. WARD:  There's 52 weeks in a year, right? 

MR. BAKER:  Fifty-two, 150. 

MR. WARD:  Fifty-two times three is 156. 

MR. BAKER:  I only have ten fingers and ten toes.  Your 

Honor, object to the form. 

THE COURT:  I'll ask you to rephrase, Mr. Ward. 

MR. WARD:  Sure. 

BY MR. WARD:   

Q Here's all I'm trying to find out.  You said you 

went to physical therapy about three times a week. 

A Uh-huh. 

Q Now -- were you objecting? 

MR. BAKER:  Oh, no.  I'm sorry. 

/// 
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BY MR. WARD:   

Q Okay.  You said you went to physical therapy about 

three times a week.  Now, if you went to physical therapy 

every week, that would be about 150 times a year.  So, what 

I'm trying to find out is did you go to physical therapy about 

150 times a year or did you not go every single week?  I'm 

just trying to find out. 

A Well, there were times that physical therapy was 

closed or that I couldn't make it because I might have got 

sick. 

Q Sure. 

A But three times a week was my goal. 

Q Okay.  So you think you went to physical therapy 

more than 100 times a year? 

A Absolutely. 

Q Okay. 

A Yes. 

Q Okay.  And, now, on those days that you didn't go to 

physical therapy, if you went three times a week, there's four 

days you're not going, correct? 

A Uh-huh. 

Q What'd you do on those four days, your typical day? 

A Get out of bed.  Fortunately, I have a prescribed 

hospital bed at home that's remote control that lifts me up.  

So, most of the times when I wake up, it's hard to get out of 
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the bed, so I'm one of the lucky ones that has a bed that 

helps me get out of bed. 

And I get out of bed and there's not much that I 

could do, you know.  I can't walk out the front door and go 

jogging, so everything is limited.  There's -- my whole life 

is limited now.  So, whether I get on the computer, watch 

something on the computer, watch TV, it ain't what it used to 

be, you know.  It ain't as easy as going to watch the kids go 

play football or because the body just don't feel like it 

anymore. 

Q Do you ever use the computer? 

A Yes. 

Q And how often do you use the computer? 

A Not as often as I used to because the -- it's just 

different than before I was injured. 

Q Okay, right.  What prevents you from using a 

computer today? 

A Well, it's not like anything prevents me.  It's just 

maybe the anxiety or the thrill of being the computer or maybe 

the stuff that's on the computer.  It's just maybe the stuff 

that's on the computer, it's not the same that the excitement 

it used to bring me, the happiness it used to bring me, so. 

Q Did you ever look at real estate on the computer? 

A No. 

Q No?  How about back in 2004?  Did you ever look at 
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real estate on the computer? 

A My life was real estate. 

Q So, did you look at real estate on the computer? 

A Absolutely. 

Q Okay.  Did you spend a fair amount of time finding 

houses on the computer? 

A I was, whether it was a computer or whether it was 

the newspaper, I was on top of my game in real estate. 

Q Okay. 

A That was my life. 

Q Right.  And now one of the great things about real 

estate was you didn't have to work very many hours, isn't that 

right? 

A For me myself? 

Q Right. 

A No, not necessarily. 

Q I'm not -- I don't understand your answer, so I'm 

going to ask it differently and see if I can -- are you 

telling me that you spent a lot of hours doing real estate or 

you did not spend a lot of hours doing real estate? 

A For me as an investor, I spent as many hours as I 

needed to do real estate. 

Q Right.  And how many hours a week typically would 

that be that you spent doing real estate? 

A Well, every transaction was different, but there 
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were some that were quicker than others.  And being that I was 

an investor, I would use the escrow department or title 

company, so they would do a lot of the work that I didn't have 

to do. 

Q Right.  The escrow or title company would do things 

so you wouldn't have to do that part of it, right? 

A Correct. 

Q And in terms of any time you did any refurbishing of 

the houses that you purchased, you could have that done by 

outside people, correct? 

A Correct. 

Q You'd hire people? 

A Correct. 

Q To do things like painting and cleanup and stuff 

like that? 

A Correct. 

Q Okay.  And you could hire people to climb into 

attics and under the house and do things like that for doing 

inspections, couldn't you? 

A Most of the times, I like to take part in doing that 

myself initially.  If I drove through a neighborhood and saw a 

house, I would like to be part of that, to see what I was 

looking at. 

Q Sure.  You'd want to be able to actually be there 

physically and look at the house from the outside? 
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A Correct. 

Q And you'd actually want to be there physically to 

look at the house from the inside if there was an opportunity 

to take a look at it at the inside, correct? 

A Correct. 

Q Okay.  But you didn't always crawl under the house, 

did you? 

A Not if there wasn't a place to crawl into. 

Q Right.  You were -- you've been a big man for quite 

a while, haven't you? 

A You can say so, yes. 

Q Okay.  And it's not as easy for big men to crawl 

under houses as it is for little guys? 

A I always got the job done that I needed to. 

Q Right, okay.  But you didn't have to crawl under 

every single house, did you? 

A Not if there wasn't a place to crawl into, correct. 

Q Right.  And you didn't have to go into the attic of 

every single house? 

A I'd like to take a look into attics if it was 

necessary. 

Q Sure, which means you could climb up a step ladder 

and look in the attic with a flashlight? 

A No, actually at the size that I've always been, I 

had no problem getting in there. 
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Q Okay.  So you'd like to be up there and see what was 

there? 

A Absolutely. 

Q Okay.  But you could hire someone else to do that, 

couldn't you? 

A If need be, yes. 

Q Okay.  And you'd still be able to see the inside of 

the house? 

A If I hired somebody? 

Q No, if you -- you've been physically able to walk 

into a house, haven't you, for the last five or six years? 

A For the last five or six years when I've been 

injured? 

Q Uh-huh. 

A I have been in so much pain, I have problems just 

walking down a curve.  I have problems just driving.  I have 

problems just sleeping.  I have problems just putting a sheet 

over my leg.  That question that you just asked me about going 

into a house and doing this real estate, that is like for me 

to do, is very, very difficult, if not almost impossible. 

Q So, it's been almost impossible for you to even walk 

into a house? 

A For business purposes, yes. 

Q Well, is there a difference between ability to walk 

into a house for business purposes and ability to walk into a 
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house for some other purpose? 

A Well, when you're doing it as a business and you 

want to do it correctly, you're dealing with buyers.  You're 

dealing with sellers.  You're dealing with contracts.  You're 

dealing with trying to do things right and ethical.  I'm not 

capable of a good phone conversation, to be honest with you. 

I'll give you an example right now.  I just called 

somebody in California and if it wasn't for Maria there, I'm 

telling them on the voice message I've been in trial for two 

days.  And then Maria hears the phone conversation.  She taps 

me on the shoulders and says, "No, this is two weeks now." 

That, to me, is the way sometimes I'm thinking and 

that's not the way to leave a voice message and it sure ain't 

the way to run a business.  And she had to clear and clarify 

that and say, "No, you're going on two weeks, on two days."  

That was just a message that I was leaving a friend on their 

voicemail.  I'm not trying to do that on purpose.  If I can't 

even leave that, that bothers me. 

MR. BAKER:  Your Honor, can we take a break. 

THE COURT:  Do you want a short break? 

MR. BAKER:  Could I just have permission to approach? 

THE COURT:  Sure. 

[Counsel and Client Confer] 

MR. BAKER:  Is it okay that I'm just talking to him? 

THE COURT:  Sure. 
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[Counsel and Client Confer] 

MR. WARD:  Did you want to take a break? 

THE WITNESS:  No, I'm okay.  I'm okay. 

MR. BAKER:  And I didn't speak to him about anything.  I 

know we know.  I just -- 

THE COURT:  Okay.  Is it your desire to continue? 

THE WITNESS:  Yes. 

THE COURT:  Okay.  Mr. Ward? 

BY MR. WARD:   

Q Thank you, Your Honor. 

A Okay. 

Q Now, in your business, when you would sell a house, 

you typically used a real estate broker, did you not? 

A There were sometimes that I did. 

Q Well, you said that you're not a licensed real 

estate broker, isn't that true? 

A Correct. 

Q Okay.  So, when you sold a house, you typically used 

a real estate broker, correct? 

A Sometimes I did. 

Q Okay.  And when you bought a house, there was 

oftentimes a real estate broker? 

A Pardon me. 

Q When you bought a house, there was oftentimes a real 

estate broker? 
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A Sometimes there were, sometimes there weren't. 

Q Okay.  And when there wasn't a real estate broker, 

there would be an escrow company? 

A There would always be an escrow company. 

Q So in every purchase there was an escrow company and 

they would do the papers, right? 

A Correct. 

Q Paperwork? 

A Correct. 

Q Okay.  And the escrow company would arrange for 

things like termite inspections? 

A Correct. 

Q And inspection companies to do things? 

A Correct. 

Q And if there was work that needed to be done, they 

would arrange for that to be done? 

A Correct. 

Q And sometimes you would arrange for your own work to 

be done? 

A Correct. 

Q Predominantly you were the brains of the outfit, 

right? 

A Correct. 

Q You took courses, did you not? 

A Correct. 
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Q And you learned how to do this? 

A Correct. 

Q Okay.  And you learned how to buy houses? 

A Correct. 

Q And you learned how to sell them? 

A Correct. 

Q And sometimes you would do things like flip houses? 

A Correct. 

Q Tell me, sir, what does that mean, to flip a house? 

A Well, I think that's a term that became popular 

because of TV.  So, it's just a term that I used.  TV brought 

it into the mainstream.  It's basically buy a house, fix it 

up, refurbish it, and then resell it, so it's just kind of a 

flip. 

Q Right. 

A That's basically what it means. 

Q And sometimes you'd even buy a house and not do 

anything and sell it, right? 

A If I was fortunate enough to run into that great 

opportunity, I think we would all love that. 

Q Right. 

A Yes. 

Q And you did that from time to time? 

A Yes. 

Q And you did that because you knew what you were 
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doing? 

A Not typically because I knew what I was doing.  It 

was just the luck of the opportunity. 

Q Okay.  Okay.  But you had to buy it at the right 

price.  You had to know what the right price was to buy it at, 

didn't you? 

A That was part of it. 

Q Because if you bought -- if you paid too much money 

for it, you'd get burned. 

A Well, pretty much, yeah, that's correct. 

Q Okay.  And by that, I'm sort of speaking in slang.  

I don't mean to do that. 

A Yeah. 

Q If you paid too much for the house and couldn't sell 

it for more than you paid for it, it wasn't good? 

A Yeah, it wouldn't be good for anybody. 

Q Right, okay.  And so you learned pretty much how to 

avoid doing that? 

A I tried my best to do my due diligence. 

Q Correct.  And so you would do research and check 

neighborhoods and find out comparables and all of the kinds of 

things that went with selling real estate, buying and selling 

real estate. 

A Correct. 

Q Right.  And that included doing your research and 
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doing a lot of this stuff on the computer, right? 

A Correct. 

Q I mean you didn't spend a lot of time driving up and 

down the street in front of a house trying to find out about 

the neighbors, did you? 

A Everything was incorporated. 

Q Sure, but what I mean is, sir, having done this for 

a while, you might drive into the neighborhood to see what the 

neighborhood looked like, but you wouldn't go up and down 

trying to figure out what each house on the block was worth? 

A Everything, you still had to put your research, so 

yeah. 

Q Sure, right.  And the research would be mostly 

finding out about other sales, correct? 

A Correct. 

Q That's how you find comparables.  You find out what 

houses have sold. 

A Correct. 

Q You can't tell that from driving up and down the 

street because the for sale signs aren't in the yards anymore. 

A Correct. 

Q Right?  You've got to do it some other way. 

A Well, I haven't done it in all these years, so I 

don't know what's really -- 

Q Right. 
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A -- going on in today's market. 

Q Okay.  I understand that you haven't done it 

recently, but actually nobody's been doing a lot of it 

recently, isn't that true? 

A 2004 was the last time I did it, so. 

Q Right, I understand.  But you have some awareness of 

the real estate market, don't you? 

A From 2004 to right now? 

Q Right. 

A You know, to be honest with you, my mind is not even 

there, to be honest with you. 

Q I understand.  Here's what I'm looking for.  Just 

tell me this.  I believe that in general in the last few years 

the real estate market hasn't been very good.  Is that -- do 

you have some understanding about that or not? 

A Well, I guess it would depend on what side of the 

fence you're on. 

Q Okay.  Okay.  Now is there -- when you buy a house 

that you're going to sell, how would you typically do it?  

Here's -- let me tell you what I'm looking for. 

A Okay. 

Q Because I've never been a real estate investor, so I 

truly don't know how this is done.  But like when you -- when 

I bought houses before to live in, I go see a house that's got 

a sign in the front or I look in multiple listings or I do -- 
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look in ads in the paper or I do something to see what various 

houses are and find a house that maybe I want to go look at.  

Is that how you would buy your houses or would you buy your 

houses from banks or how would you find out about it? 

A I think you pretty much explained a great source 

like that. 

Q Okay. 

A Yeah. 

Q So an investor like you would buy it pretty much 

like an end-user like me? 

A Yeah, but there would be other approaches.  I can 

advertise looking for properties or I also could use the 

internet. 

Q Uh-huh, uh-huh.  And most of the brokers have 

properties online now? 

A Now at this time, I don't know, no. 

Q Well, they've had properties online for a number of 

years, haven't they? 

A Well, from 2004 and to now, I'm sure a lot has 

changed.  A lot is different. 

Q Right.  Back in 2004, they had properties online, 

didn't they? 

A Yes. 

Q Okay.  So, before your accident you could do 

research for purchasing properties and finding comparables 
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online? 

A Correct. 

Q Okay.  And then when you would buy the house, would 

you have to get a mortgage on the house that you'd buy? 

A Every property would be different. 

Q Okay.  Sometimes you'd pay cash for the houses? 

A They would be different. 

Q Most of the time you'd take out a loan on the house? 

A Sometimes you can assume a loan. 

Q Okay. 

A Like I said, every situation is different. 

Q And then you would look at the house and decide what 

you needed to do.  And then, if necessary, you would hire 

somebody to do it? 

A Correct. 

Q And then you'd put it on the market to sell? 

A Typically that's the way it was. 

Q Okay.  And the last house you sold was in February 

of 2004? 

A I believe so, yes. 

Q And that was the house you lived in? 

A Correct. 

Q How long had you lived in that house? 

A I believe I recall six months, four months. 

Q Four to six months? 
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A I believe. 

Q So that house was in Hemet? 

A That was in Hemet. 

Q Okay.  And so and before the four to six months that 

you lived in that house in Hemet, did you live in another 

house in Hemet? 

A I don't recall where I was at before that. 

Q Okay.  Were the houses that you were buying and 

selling, were these mostly houses that you were living in? 

A No. 

Q No?  The house in Hemet was kind of unusual? 

A I would say so, yeah. 

Q Okay.  Generally, you were not living in the houses 

that you were buying and selling for purposes of your real 

estate investment? 

A Correct. 

Q Okay.  And so the house that you lived in before 

Hemet, did you own that or did you rent that or -- 

A I don't recall. 

Q You don't recall? 

A No. 

Q Okay.  Thank you, sir.   

MR. WARD:  I don't have any further questions. 

THE WITNESS:  Thank you. 

THE COURT:  Just a moment. 
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THE WITNESS:  Oh. 

THE COURT:  I don't know if Mr. Baker has any. 

THE WITNESS:  Oh, I forgot. 

THE COURT:  Mr. Baker? 

MR. BAKER:  No questions, Your Honor. 

THE COURT:  Okay.  Thank you, sir.  You may step down. 

THE WITNESS:  You're welcome.  Thank you. 

 [Designation of record concludes at 3:55 p.m.] 
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ATTEST:    I do hereby certify that I have truly and correctly 
transcribed the audio/video recording in the above-entitled 

case to the best of my ability.  
 

 

 

 

 

 

 

 

 

 

         _____________________________________     

     CRYSTAL THOMAS, Transcriber 
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1 THURSDAY, OCTOBER 28, 2010 AT 1:34 P.M. 

2 [Beginning Of Portion Designated For Transcription] 

3 DR. JOSEPH SCHIFINI, PLAINTIFF'S WITNESS, SWORN 

4 THE CLERK: Please be seated, stating your full name, 

5 spelling your last name for the record. 

6 THE WITNESS: Joseph Schifini, S-C-H-I-F-I-N-I. 

7 EXAMINATION 

8 BY MR. BAKER: 

9 Q Dr. Schifini, would you introduce yourself to the 

10 Court? I'm Joseph Schifini. 

11 A I'm Joseph Schifini. 

12 Q What area do you practice? 

13 A I'm an anesthesiologist, practicing in pain 

14 management. 

15 Q And would you please explain to the Judge your 

16 education with respect to that current procedure? 

17 A I grew up here in Las Vegas, went to --

18 Q You grew up in Las Vegas? 

19 A Yes. 

20 Q Born and raised? 

21 A I was born in California, but moved here when I was 

22 two. My parents sort of made me come with them, but -- so I 

23 went to school here, got a scholarship to UNLV. I have a 

24 minor in biology -- excuse me, a major in biology and minor in 

25 chemistry. I attended medical school at the University of 
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1 Nevada School of Medicine up in Reno. I completed that in 

2 four years, and then pursued an anesthesia residency as a 

3 requirement. For the anesthesia residency, you have to do a 

4 year internship in something. It's usually either internal 

5 medicine or surgery. I chose the internal medicine route, did 

6 that for a year at UMC here, and then did a three-year 

7 anesthesia residency in southern California at UC-Irvine, 

8 where I served my last year as chief resident and multiple 

9 rotations in pain management. I came back here to Las Vegas 

10 to start my private practice, which from the beginning was 

11 primarily pain management, in the summer of, like the 90 

12 percent range. The other 10, 20 percent is the traditional 

13 anesthesiology-type role, where you put patients to sleep. 

14 And then, as my sort of employment situation progressed, it 

15 became 100 percent pain management, probably about seven or 

16 eight years ago. So what I'm doing now is basically looking 

17 at diagnoses and treatment of complex painful conditions, 

18 oftentimes associated with either the spine or the 

19 extremi ties. 

20 Q Does that include neurologically mediated disease? 

21 A Yes. 

22 Q Does that include diseases, such as causalgia, 

23 complex regional pain syndrome and RSD? 

24 A 

25 Q 

Yes. 

All those things are somewhat different, as we'll 
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1 explain to the Court, as I've tried to say? 

2 A They're similar, but there's major differences 

3 between them. 

4 MR. BAKER: I'm going to have him accepted by this Court 

5 as a treating physician, qualified as an expert in the areas 

6 of pain management, including neurologically mediated disease 

7 and the modalities of which are used to treat those diseases. 

8 THE COURT: Any objection? 

9 MR. WARD: No, Your Honor. 

10 THE COURT: So ordered. 

11 BY MR. BAKER: 

12 Q Now, you've reviewed all the medical records in this 

13 case. Is that fair to say? 

14 A I have. Yes. 

15 Q And you're aware of the manner in which Mr. 

16 Rodriguez was injured? 

17 A Yes. 

18 Q Would you explain to the Court, please, your 

19 understanding of this injury? 

20 A My understanding of it is that Mr. Rodriguez was at 

21 the Palms Casino, watching or observing -- I believe it was a 

22 football game, some sort of sporting event on one of the big 

23 screen TVs. During the course of these events -- he was more 

24 kind of interested in the sporting event -- but during the 

25 course of the events, there was a promotional sort of giveaway 
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1 with one of the Palms girls or something that was occurring, 

2 where I've seen a couple different accounts of -- whether or 

3 not they were throwing something into the crowd, whether it 

4 was a water bottle wrapped with a t-shirt, or some sort of 

5 promotional item that was being thrown into the crowd by a 

6 girl who was blindfolded and being spun around and she was 

7 meant to throw these things out into the crowd. During the 

8 one of the tosses of the items, one of the items was coming 

9 towards Mr. Rodriguez and another patron of the casino dove 

10 for the item, the promotional item, striking Mr. Rodriguez in 

11 the area of his knee. And based on the contact with his knee, 

12 he became unstable and fell into the gentleman who was 

13 standing next to him. 

14 Q And when was the first time that you saw Mr. 

15 Rodriguez? 

16 A The first consultation was November 26, 2007. 

17 Q And I would refer you to a Bates number, but as 

18 we've talked about, I've brought the non-Bates stamped 

19 documents. However, someone from my office is coming down. 

20 And if they get in quick enough, perhaps we can do something 

21 about that. And your last visit was November 26th, 2007? 

22 A That is correct. 

23 Q And are you referring to -- well, that's really 

24 strange because mine is Bates stamped. 

25 THE COURT: Kept the good stuff for yourself, did 
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1 you, Mr. Baker? 

2 MR. BAKER: I did, Your Honor. Your Honor, can I 

3 suggest or ask the Court if we can take three minutes, and if 

4 the Court would copy this, this would go much quicker? 

5 THE COURT: Sure. Why not? 

6 MR. BAKER: Thank you. Do you have an old copier? 

7 THE BAILIFF: I have one piece. 

8 THE COURT: Pretty good copier, actually. 

9 MR. BAKER: Oh, my goodness. 

10 THE COURT: Wouldn't get that done in the office 

11 copier, but there's a big one out in the hallway. 

12 MR. BAKER: Sorry about that. 

13 THE COURT: No problem. 

14 BY MR. BAKER: 

15 Q So what do you want to talk about? 

16 A War and peace, I guess. 

l7 Q Same. 

18 THE COURT: This bench witness -- can we Bates stamp 

19 as well? How many Bates stamps do we need? Two? 

20 MR. WARD: Mine's not Bates stamped. 

21 THE COURT: Okay. 

22 [Off the record at 1:41 p.m.] 

23 [Proceeding resumed at 1:57 p.m.] 

24 BY MR. BAKER: 

25 Q You had just finished discussing your understanding 
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1 of the mechanics of the injury; is that correct? 

2 A That's correct. 

3 Q And he first visited you November 26, 2007; is that 

4 correct? 

5 A Yes. 

6 Q But you're aware that prior to seeing you he had 

7 seen a variety of other physicians in the Los Angeles area; is 

8 that correct? 

9 A That's my understanding, yes. 

10 Q And is it your understanding he saw Dr. Ferrente 

11 [phonetic]? 

12 A Yes. Who is Dr. Ferrente, and what area of medicine 

13 does he practice? 

14 A Dr. Ferrente is the Chairman of the Anesthesia 

15 Department at UCLA in southern California. He's a pain --

16 he's a pain management anesthesiologist like I am, but he's 

17 actually chairman of the department there. He was at a 

18 different school I believe in Texas, prior to that, where he 

19 was chairman there and he was recruited to be the department 

20 head at UCLA. And he has seen Mr. Rodriguez in relation to 

21 this inj ury. 

22 Q And if you would turn to Exhibit Number 25. 

23 the book in front of you. 

24 A 

25 Q 

Yes. 

Do you have that? 
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1 A Yes. Oh, Exhibit 20 -- all right. I thought you 

2 meant 25 of what we have. Okay. I'm there. 

3 Q Did Dr. Ferrente do an examination of Mr. Rodriguez? 

4 A Yes. It appears he did an examination on November 

5 14th, 2006. 

6 Q And as Chairman of the Department of Pain Management 

7 at UCLA, to your knowledge he studied RSD causal to a complex 

8 regional pain syndrome and a variety of neurologically 

9 mediated pathologies? 

10 A Yes, that --

11 MR. WARD: Object; hearsay. 

12 THE WITNESS: Dr.--

13 MR. BAKER: It's not a statement, Your Honor. 

14 THE COURT: Mr. Ward, what was that? 

15 MR. WARD: Hearsay. This witness is going to testify as 

16 to qualifications. And presumably he's going to testify as to 

17 qualifications and presumably he's going to testify as to 

18 findings, and I think it's all hearsay. 

19 MR. BAKER: Your Honor, we dealt with that issue 

20 yesterday when I gave you the problem case and the remainder 

21 of the cases in yesterday, your ruling was that the doctors 

22 were allowed to refer to information that they had reviewed. 

23 He's been qualified as an expert, under the Omastat 

24 [phonetic] case that I handed you yesterday. Not Omastat, 

25 that was -- but you know the one I'm talking about. But 
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1 yesterday you've already ruled on the same issue. 

2 MR. WARD: And I don't believe the case says that, but I 

3 will I'm not going to argue it anymore, and I'll simply 

4 note my objection. 

5 MR. BAKER: A continuing objection is stipulated to, Your 

6 Honor. 

7 THE COURT: Very well, noted for the record. Please 

8 proceed. 

9 BY MR. BAKER: 

10 Q If you go to page five of Exhibit 25, would you 

11 discuss with the Court what Dr. Ferrente's [phonetic] was of 

12 Enrique Rodriguez? 

13 A Dr. Ferrente, during that visit, said it is possible 

14 that the patient has complex regional pain syndrome, or 

15 regional sympathetic dystrophy. However, his physical 

16 examination is more consistent with a chronic knee pain of a 

17 mechanical nature. Furthermore, we don't have sufficient 

18 objective information for which to make a definitive 

19 diagnosis. 

20 He goes onto say that if the pain continues or 

21 worsens, he suggests that the patient undergoes bone scans, 

22 lumbar sympathetic blocks, trial of clonidine patches and 

23 neurontin, all of which are geared towards dealing with nerve-

24 type pain or neurogenic pain of a nature consistent with 

25 complex regional pain syndrome. 
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1 Q And I believe that the Court's familiar with the 

2 syndrome. But would you explain to the Judge, for the record, 

3 please, what RSD is? Incidentally, is it true that 

4 sympathetic component was discovered by a scientist named Walt 

5 Cannon [phonetic], who also happens to be the name of a pretty 

6 famous lawyer in Las Vegas? 

7 A It is. 

8 Q Okay. 

9 A Reflex sympathetic dystrophy, or more appropriately 

10 termed complex regional pain syndrome is oftentimes discussed 

11 in an acronym, RDS or CRPS. The term RSD is a term that seems 

12 to have applied during the earlier dysfunction stages of this 

13 syndrome, which is not very well understood. 

14 It's been a complex syndrome and involves almost 

15 some very detailed neurologic pathways and understanding of 

16 that. But in a simplistic way, it used to be thought that all 

17 pain associated with nerves that didn't go away in a short 

18 period of time, or an expected period of time, was to be 

19 labeled RSD. If it seemed like nerve pain, it was electrical. 

20 It was numbing, it was tingling. If you have hyperesthesia, 

21 which means, you know, painful touch of skin, or things like 

22 that, it was thought that, you know, you sprain your ankle, 

23 you potentially stretch the nerve. 

24 We expect that to be better in two to four weeks. 

25 But a year and a half later, you're still having pain in that 
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1 ankle, we do an MRI and there's no obvious finding for a 

2 defect in that particular area, oftentimes, the patient was 

3 labeled as having RSD or reflex sympathetic dystrophy. The 

4 important portion of that word is the S part, where we thought 

5 that the sympathetic nerve system was the primary component, 

6 that was maintaining that uncomfortable feeling. Well, around 

7 the time of 2006, 2007, the diagnosis of this syndrome sort of 

8 changed. And there was a lot of discussion as to whether or 

9 not you had to have a sympathetic component to have this 

10 syndrome. 

11 And so, the name changed from RSD or reflex 

12 sympathetic dystrophy, to complex regional pain syndrome, type 

13 1 and type 2. And they divided it up to whether or not you 

14 injured a major nerve or a minor nerve. And that sort of 

15 replaced the terms RSD, and then another term called 

16 causalgia, which is a term that dates back to one of the early 

17 wars, where soldiers injured a femoral nerve or a very large 

18 nerve in their body, and they had something called causalgia, 

19 due to a nerve injury. 

20 So what they discovered, basically, was that the 

21 sympathetic component was unnecessary to diagnose a patient 

22 with RSD, because they've now changed the name to complex 

23 regional pain syndrome, kind of indicating that the pain 

24 syndrome isn't only a component of the sympathetic nervous 

25 system, although that sort of is the original thought. That 
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1 can be a component, but it's not an essential component. You 

2 don't have to check that box to make that diagnosis. 

3 So the idea is that there's nerves in your body that 

4 you can feel, sensory nerves. There's motor nerves that allow 

5 you to move things. And then, there's autonomic nerves that 

6 sort of have the inner workings of your body -- your heart 

7 rate and your fingernail growth and your hair growth and 

8 things like that, and that somehow, an injury, no matter how 

9 minor or major the injury is, if you screw up those nerves or 

10 you mix up maybe the sensory nerves with a sympathetic nerve 

11 component, when your body is trying to increase the blood flow 

12 to your leg, you may sense that as a sensory kind of a 

13 component, as a painful condition. 

14 And that pain may be there without, really, 

15 something stimulating it. It might just be something that 

16 your body's doing as a normal finding because you've --

17 instead of having that -- the nerves all lined up correctly, 

18 you might kind of screw them up a little bit. So when your 

19 body's intending to send one signal, your body's actually 

20 recognizing that signal as a painful condition. So in the 

21 diagnosis part of it, sympathetic nerves are a component of 

22 it, but they're no longer necessary to confirm the diagnosis. 

23 Q And with respect to just one thing you said, the 

24 autonomic nervous system can be both sympathetic and the 

25 parasympathetic nerve groups? 
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1 A Yes. 

2 Q And this particular is mediated through the 

3 sympathetic nervous system? 

4 A Yes. 

5 Q Which is that flight or fight type of reaction, 

6 control 

7 A Yes. It's kind of the stuff you associate with 

8 adrenaline or epinephrine or something like that, the response 

9 that would increase your blood pressure, increase your heart 

10 rate, increase your awareness, dilate your pupils, that sort 

11 of thing. 

12 Q Would you please turn to page 006? Is the treatment 

13 received by Dr. Ferrente reasonable, necessary and possibly 

14 sustained in the 

15 A Yes. 

16 Q And that's your opinion to a reasonable degree of 

17 medical probability? 

18 A Yes. 

19 Q Certain times during this trial, I might ask you to 

20 a reasonable degree of probability. Will you understand that 

21 I mean to a reasonable degree of medical probability? 

22 A Yes. 

23 Q And you'll answer each of the questions, 

24 probability, to a reasonable degree of medical probability? 

25 A Yes. 
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1 Q Okay. That's just called covering myself. But how 

2 much was the bill in this particular case? 

3 A It appears to be $1,500. 

4 Q Was that bill reasonable, necessary and causally 

5 related? 

6 A Yes. 

7 Q To a reasonable degree of medical probability? 

8 A Yes. 

9 Q Now, one of the things that Dr. Ferrente recommended 

10 was a sympathetic nerve block --

11 A Yes. 

12 Q -- to the lower extremity. Is that correct? 

13 A And is that one of the gold standard ways of 

14 diagnosing a reflexive sympathetic dystrophy? 

15 A It is one of the standard ways to diagnose this 

16 syndrome. Well, it's --

17 Q What does it do? 

18 A It's a way to diagnose this syndrome. The 

19 sympathetic component doesn't sort of rule out all the other 

20 potential components of it. 

21 Q Like causalgia or complex regional pain syndrome? 

22 A Yes. And so again, the name has changed. So the 

23 sympathetic component, they're trying to downplay a little bit 

24 in saying, yes. It's a component, but it's not the only 

25 component. You can have a complex regional pain syndrome 
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1 without a sympathetic component. It's most commonly included, 

2 but it's not absolutely necessary. 

3 But a sympathetic blockade involves placing a 

4 needle, instead of an epidural, which is placed in the -- sort 

5 of the back part of the spine, this is placing a needle 

6 farther or deeper inside the patient's body into the front of 

7 the spine. So the needle goes into the front of the spine, 

8 typically, at one, two or three levels, depending on the 

9 doctor's preference. But the needle will be placed into an 

10 area right next to the two big blood vessels that carry blood 

11 to the lower portion of the body, the aorta, essentially, and 

12 the fena cava. 

13 So you'll place a needle into this particular area, 

14 to deposit a local anesthetic or a numbing medicine like the 

15 dentists use, into the area where there's a big bundle of 

16 nerves. It's kind of like a train station for all the 

17 sympathetic nervous system that carries signals for the lower 

18 part of the body. When we're talking about the lumbar spine, 

19 it's a different bundle of nerves for the neck and the upper 

20 extremities. 

21 But in the lumbar spine, there's a big bundle of 

22 nerves that sits, kind of over three different vertebral 

23 bodies -- L2, L3 and L4. You place a needle in that 

24 particular area under x-ray guidance, typically at a surgery 

25 center so you're watChing on a television screen while you're 
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1 placing that needle. You inject some dye in there. You 

2 outline the bundle of nerves that you recognize. You want to 

3 make sure that you're not in any blood vessels that are in 

4 that neighborhood. And by injecting the dye, you've confirmed 

5 the needle placement. You then inject a large volume of local 

6 anesthetic or numbing medicine. 

7 Now, this numbing medicine doesn't anesthetize the 

8 nerves that would go to the leg, like the nerves, like a 

9 pregnant woman would get during an epidural. It anesthetizes 

10 only the sympathetic component of the nerves, and it blocks 

11 all the transmission in that area. The thought is that if you 

12 anesthetize those nerves, and there is a sympathetic 

13 component, you've blocked that, and you can see if the 

14 patient's pain gets better, if their movement is better, and 

15 basically, are they able to function better while these nerves 

16 are anesthetized. So essentially, you're blocking the nerve 

17 spot to be the major component of discomfort in that way. 

18 Q And when you're performing a sympathetic nerve 

19 block, if you -- it's to be diagnostic as an RSP, what will 

20 happen? 

21 A What will happen if you're looking at an RSD-type of 

22 syndrome or a very sympathetic remediated pain, is what we 

23 oftentimes call that, is if you block those nerves, the 

24 patient oftentimes will describe stiffness in the joint. You 

25 all of a sudden can now move that joint more freely. They're 
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1 not guarding it anymore. The pain level decreases. But the 

2 things that you will notice is that the leg heats up. You're 

3 going to increase the blood flow there, which is an indication 

4 that you've done an adequate block. 

5 You're going to notice that there's no motor or 

6 sensory changes. There might be improvement in the pain, but 

7 it's not like the leg is dead. You can still move the leg, 

8 just like you did before. We're only blocking the sympathetic 

9 component, not the sensory or the motor components of it, 

10 which is very specific for that bundle of nerves. So you 

11 should notice that the range of motion improves, the patient's 

12 ability to function improves, and the pain level drops 

13 significantly during the time frame that that's occurring. 

14 Q What's onychomycosis? Let me spell that for you. 

15 It is O-N-Y-C-H-O-M-Y-C-O-S-I-S? Does that have to do with 

16 analysis? 

17 A Yes. It is. It's a fingernail or toenail sort of 

18 appearance. It's either a ridge -- or it's kind of an odd-

19 looking toenail or fingernail. 

20 Q Now, there are some diagnostic hallmarks of RSD 

21 aren't there? 

22 A Yes. 

23 Q And there are five or six recognized hallmarks? 

24 A There are all sorts of different definitions for it, 

25 but there are typically some categories where you would want 
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1 to look at -- that are kind of similar in most definitions. 

2 Q Is it onychomycosis? 

3 A Yes. So that's 

4 Q I had to do it. 

5 A the odd-looking toenails or fingernails, 

6 depending on if we're talking about upper or lower 

7 extremities. You know, there's shiny skin, meaning that the 

8 skin has been stretched, so the skin will look different. 

9 There's decreased range of motion, aesthesia or hyperalgesia 

10 where you're touching something, and like, if you touched 

11 somebody very lightly across, you know -- touched like the 

12 hairs on their arm or their hand, that's typically not viewed 

13 as a painful situation. 

14 But sometimes, just the blowing of an air condition 

15 over somebody's extremity will cover it up. So oftentimes, 

16 patients will wear things over an area so that they're sort of 

17 covering it up from any of those fine little motions and 

18 things like that. So there are a few different kind of 

19 hallmarks of this that you want to look at when you're 

20 evaluating a patient for it. 

21 Q What's allodynia? 

22 A Allodynia is sort of pain to, sort of light touch, 

23 something that would normally be considered -- I don't want to 

24 use the word pleasurable, but not painful -- is now considered 

25 painful. 
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1 Q And did Dr. Ferrente refer Mr. Rodriguez to a Dr. 

2 Miller for sympathetic nerve blocks? 

5 

6 Any objection other than those noted, Mr. 

7 

8 No, Your Honor. 

9 So ordered. 25 is admitted. 

10 [Plaintiff's Exhibit 25 Received] 

11 BY MR. BAKER: 

12 Q Who is Dr. Miller? 

13 A Dr. Miller is a pain anesthesiologist that 

14 Dr. Ferrente referred to -- similar in training to myself and 

15 Dr. Ferrente to perform these lumbar -- the nerves that sit 

16 in front of the spine. 

l7 Q 

18 A 

19 Q 

20 three. 

21 A 

22 Q 

23 A 

24 Q 

25 A 

And I'd like to ask you to turn to Exhibit 42. 

I think I need a different book. 

I think it's in the next log behind you, volume 

Okay. 

Is it 42? 

Yes. 

What date was he referred to go see Dr. Miller? 

Looks like March 7th, 2007. 
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1 Q And if you'll turn to page 11 --

2 A Yes. 

3 Q did Dr. Miller come to a diagnostic impression 

4 with respect to Mr. Rodriguez? 

5 A Yes. On page 11, it's noted that Dr. Lawrence 

6 Miller felt that Mr. Rodriguez was suffering from complex 

7 regional pain syndrome of the left lower extremity. 

8 Q And if you'll turn to page 22, what were Dr. 

9 Miller's examination findings? 

10 A Dr. Miller noted temperature and color changes, 

11 edema or swelling, atrophic changes in the hair and nail 

12 growth patterns, impaired motor function, so stiffness in the 

13 joint, and then hyperpathia or allodynia, which is the painful 

14 sensation of touch, and then pseudo-motor changes, which 

15 involve changes of vascular supply or sweating. So you may 

16 notice that a hand is very sweaty, versus the other hand is 

17 not. That's an unusual finding. That's the findings that he 

18 diagnosed with him, which led him to believe that the 

19 diagnosis of complex regional pain syndrome existed in Mr. 

20 Rodriguez. 

21 Q Now, this was a clinical diagnosis. Is that fair to 

22 say? 

23 A Yes. 

24 Q And do you agree with that diagnosis based upon 

25 those six findings? 
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1 A Yes. 

2 Q But then, he was sent out for a diagnostic 

3 examination. Is that true? 

4 A The diagnostic examination was the lumbar 

5 sympathetic blocks that we discussed before. 

6 Q When were they conducted? If you'll go to 27 --

7 A Okay. It looks like the first one was April 18th, 

8 2007. 

9 Q The second? 

10 A And the second one appears to be -- well, I think 

11 March 14th, 2007 was the first one. April 18th, 2007 was the 

12 second one. 

13 Q And was it reasonable, necessary and causally 

14 related to the injuries Enrique sustained at the Palms, to 

15 conduct those sympathetic blocks? 

16 A Absolutely. 

17 Q And with respect to the examination? 

18 A Yes. 

19 Q And are those your opinions to a reasonable degree 

20 of probability? 

21 A Medical probability, yes. 

22 Q Thank you. What was the result in the sympathetic 

23 blocks? 

24 A With both injections, Mr. Rodriguez noted complete 

25 relief of his symptoms in his left lower extremity, indicating 
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1 a significant sympathetic component to his pain, indicating 

2 that his presumptive diagnosis of complex regional pain 

3 syndrome, or RSD, was correct. 

4 Q And so, it was diagnostic for our stay? 

5 A Yes. 

6 Q And do you agree with that opinion 

7 A Yes. 

8 Q -- to a reasonable degree of medical probability? 

9 A Yes. 

10 Q And what was Dr. Miller's bill in this case? If you 

11 can, turn to 4208. 

12 MR. BAKER: I'm still having that problem, Your Honor. 

13 THE COURT: Me, too, Mr. Baker. 

14 BY MR. BAKER: 

15 Q Page eight? 

16 A It looks like $1,470.11. 

17 Q And were those bills reasonable, necessary and 

18 causally related to the subject incident --

19 

20 

21 

22 

23 

24 

25 

A Yes. 

Q -- to a reasonable degree of medical probability? 

A Yes. 

MR. BAKER: Move to admit 42, Your Honor. 

THE COURT: Any objection to 42, Mr. Ward? 

MR. WARD: Hearsay, Your Honor. 

THE COURT: Okay. As on the Court's previous ruling, the 
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1 objection is overruled. The item is admitted, 42. 

2 [Plaintiff's Exhibit 42 Received] 

3 BY MR. BAKER: 

4 Q Now, where was the sympathetic blocks conducted? 

5 A They were conducted at a UCLA-affiliated surgery 

6 center called the Wilshire Surgery Center, Incorporated, in 

7 Beverly Hills, California. 

8 Q That's Wilshire Surgical Center? 

9 A Yes. 

10 Q Would you turn to Exhibit 30, please? You might 

11 want to leave that on the ground near your feet. 

12 A Okay. 

13 Q I assume this is a surgery you wouldn't want to do 

14 in a kitchen or something of the sort? 

15 A No. It's not. Because of the potential 

16 complications with this procedure, you want to do this at a 

17 facility that you can deal with complications. 

18 Q Was it reasonable, necessary and causally related to 

19 the Palms incident, to do these lumbar sympathetic blocks at a 

20 surgical center? 

21 A Yes. 

22 Q And particular, at Wilshire? 

23 A Yes. 

24 Q And that's your opinion to a reasonable degree of 

25 medical probability? 
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1 A Yes. 

2 Q And if you'll turn to pages 399 and 300 [sic] --

3 A Which exhibit? 

4 Q -- of Exhibit number 30 --

5 A Were there that many pages in number 30? 

6 Q Yeah. It's the last two pages before 31. You're 

7 not seeing it? 

8 A No. I've got 121 -- okay. All right. It's under 

9 the Defendant's supplements. Okay. I'm sorry. Yes. I'm 

10 there now. 

11 Q And the record will note to thank the Defendants for 

12 supplementing the bill. You're familiar with customary 

13 charges for surgical centers? 

14 A I am. Yes. 

15 Q And for the first block, would you state to the 

16 Court what the amount charged for the block was? 

17 A The first block --

18 Q Which would be on 299? Are you not seeing it? 

19 A No. Yeah. There's a surgery that was performed on 

20 04/21/06. The balance there was $17,991. And then, the 

21 next 

22 Q And you would presume that that's a charge for the 

23 surgery performed on the 18th? 

24 A 

25 Q 

Yes. 

And was that charge reasonable, necessary and 
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1 causally related to the injury at the Palms? 

2 A Yes. 

3 Q And is that your opinion to a reasonable degree of 

4 medical probability? 

5 A Yes. 

6 Q And with respect to the second block --

7 A The second block was -- the charges were $8,260. 

8 Q And we -- actually, what's confusing you and why 

9 you're looking at me funny is, we have those in reverse order, 

10 don't we? 

11 A Yes. 

12 Q So at the page 300, it's the first block. Is that 

13 right? 

14 A Yes. 

15 Q And the charge for that is how much? 

16 A $8,260. And the second one is $17,991. 

17 Q And were both of those charges reasonable, necessary 

18 and causally related to the subject accident? 

19 A Yes. 

20 Q And is that your opinion to a reasonable degree of 

21 probability? 

22 

23 

24 

25 

A Yes. 

MR. BAKER: Move to admit 30, Your Honor. 

THE COURT: Any objection to 30? 

MR. WARD: Just hearsay, Your Honor. 

I\VTranz 
E-Reporting and E-Transcription 

Phoenix (602) 263-0885 • Tucson (520) 403-8024 
Denver (303) 634-2295 

10 App. 1837



• • 
28 

1 THE COURT: Noted for the record. 

2 MR. WARD: And the lack of foundation. 

3 THE COURT: Noted for the record. 30 will be admitted. 

4 [Plaintiff's Exhibit 30 Received] 

5 BY MR. BAKER: 

6 Q Now, are you aware that the patient was also sent to 

7 see Dr. Cravetti [phonetic]? 

8 A Yes. An orthopedic surgeon. Yes. 

9 Q And Dr. Cravetti is an orthopedic surgeon in the 

10 area? 

11 A Yes. In Las Vegas. 

12 Q Do you know who referred him to Dr. Cravetti? 

13 A I believe he was originally referred to Dr. Cravetti 

14 by either Dr. Coca [phonetic] or myself. I don't know the --

15 I can't remember the exact timing. 

16 Q But you were working with Dr. Coca in attempting to 

17 get Enrique back to health at this time, weren't you? 

18 A Yes. 

19 Q Okay. And what was the purpose for sending Enrique 

20 to Dr. Cravetti? 

21 A It was the same concern that Dr. Ferrente had, that 

22 I had. I evaluated Mr. Rodriguez as to whether or not he had 

23 any mechanical component to his knee pain, that was 

24 contributing or maintaining the CRPS or the RSD-type syndrome. 

25 So--
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1 Q Would you explain what you mean by that? 

2 A Well, yeah. I would --

3 Q Were you worried if it 

4 A I was just about to. 

5 Q I'll be quiet. I'm going to go sit. 

6 A Essentially, if you have something that's constantly 

7 irritating a particular area or nerve, unless you address the 

8 original problem, you're not going to get rid of the secondary 

9 problem, which is the RSD or the CRPS. So if there's an 

10 ongoing knee issue in the patient, or other issues that are 

11 going on, in this particular case the knee issue, unless you 

12 verify that there's no problem with the knee that can be 

13 corrected, you're treating sort of symptoms, if you will, or 

14 secondary problems, but you're ignoring the first problem. 

15 And you'll never get rid of the secondary problem 

16 unless you address the first one. So the purpose of going to 

17 Dr. Cravetti as an orthopedic specialist was to determine --

18 is there anything else surgically that needed to be addressed 

19 in the knee? Or are we now dealing with a knee that was 

20 relatively stable, from a surgical point of view, you know, 

21 short of a knee replacement, and now we're dealing with the 

22 secondary problem, which becomes in a sense, the primary 

23 problem. Because you've surgically corrected the primary 

24 problem. 

25 You've kind of gotten rid of that one essentially. 
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1 Now, you're dealing with the remainder of the issues. So the 

2 secondary problem is now the primary issue. So we wanted Dr. 

3 Cravetti to evaluate Mr. Rodriguez to make sure that we could 

4 address everything, that we've checked all the boxes before we 

5 just start looking to correct the pain with other modalities, 

6 such as this spinal cord stimulator that I'm sure we'll talk 

7 about in the near future. 

8 Q Now, with respect to you working with Dr. Coca, what 

9 was your joint effort? 

10 A Well, I mean, our joint effort was to confirm a 

11 diagnosis, come up with a treatment plan, and without input 

12 from an orthopedic surgeon, that treatment plan was 

13 incomplete. 

14 Q And give me a second to find the exhibit for 

15 Dr. Coca. Would you turn to Exhibit 36, please? 

16 A Okay. 

17 MR. WARD: What number was that? 

18 THE WITNESS: 36. 

19 MR. BAKER: No. I'll do that at a later time. Let's 

20 keep going to your treatment. 

21 THE WITNESS: Okay. 

22 BY MR. BAKER: 

23 Q 

24 Rodriguez? 

25 A 

When was the first time that you saw Enrique 

November 26th, 2007. 
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1 Q And I believe that your medical records are Exhibit 

2 32. Is that right? 

3 A I think she said 42. 

4 Q Would you please turn to 42? Can I have a second? 

5 You got it? 

6 A Got it right here. 

7 MR. BAKER: All right. Mine's in the book. This is 

8 what's called schlepping, Your Honor. 

9 THE COURT: I've heard of this. 

10 BY MR. BAKER: 

11 Q When was your first visit with Enrique? 

12 A November 26th, 2007. 

13 Q Your exhibit is actually 41. 

14 A Okay. 

15 MR. BAKER: Your Honor, I'd direct you to 41. 

16 THE COURT: Thank you. 

17 BY MR. BAKER: 

18 Q On the first time that you saw him, what were your 

19 clinical observations? 

20 A Examination-wise? 

21 Q Yes. 

22 A During the examination, he was 5'6", 244 pounds. He 

23 was alert, oriented, well groomed, pleasant, cooperative, 

24 moderately obese. He had some limitations in range of motion 

25 of his cervical spine. Essentially, the examination was more 
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1 focused on musculoskeletal and neurological issues. But 

2 coming from the head down, he had some range of motion losses 

3 in his cervical spine. 

4 He also had some tenderness and spasm to palpation 

5 over the back area of his neck and upper back. His upper 

6 extremities in the examination was normal, except for 

7 bilateral positive tenilsign [phonetic], which is an 

8 indication of a carpal tunnel-type syndrome, where you tap 

9 somebody on the wrist and they will get these electrical 

10 shocks that shoot out into their hand. So essentially, you're 

11 creating some tension on the nerve, and then tapping over it, 

12 which creates a sensation. In the normal individual without 

13 carpal tunnel, even with a typical response -- because the 

14 nerve's not so tight. So -- and his head and neck, he had 

15 decreased range of motion, some spasm. 

16 In his upper extremities, he had the symptoms of 

17 carpal tunnel on examination, and the findings of carpal 

18 tunnel. In his examination of his lower back, or his trunk 

19 area, he also had some spasm throughout his lumbar spine. But 

20 he had more significant limitations of range of motion in his 

21 lumbar spine, about half of normal, in both flexion and 

22 extension, so both bending forward or bend~ng back were about 

23 half of normal. 

24 The major findings, not that we're discounting 

25 those, but the major findings were present in his lower 
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1 extremities. He had an antalgic gait, which means he sort of 

2 walked like an old person. He had a hinged brace over his 

3 knee, so it was kind of a protective mechanism over his knee 

4 from his previous injury, and surgeries that he had had up to 

5 that point. 

6 He had some scars over his knee from the surgery. 

7 And then, he had a tremendous amount of tenderness, to even 

8 light touch, the allodynia or hyperesthesia that we talked 

9 about before, over his left knee, specifically over the 

10 kneecap area. That was the major focus of that. Besides the 

11 gait abnormalities that he had when he was walking, he also 

12 had some decreased strength when swatting down, which requires 

13 a lot of power derived from your quadriceps or your thigh 

14 muscles. 

15 He had difficulty doing that. The reflexes in his 

16 lower extremities were absent, kind of indicating that he had 

17 sort of a spinal injury associated with this, and that, at 

18 that point, I didn't know necessarily what to make of that. 

19 But he did have some cold sensitivity, which is one of the 

20 hallmarks of reflex sympathetic dystrophy, or CRPS. 

21 Sometimes, the reflex hammer alone, which usually 

22 has a metal stand, or a metal handle and then a rubber kind of 

23 baIlor a triangle at the end, sort of like a tomahawk, if you 

24 take just the -- if you hold the end of it, the tomahawk part, 

25 the triangle part, and you just touch a patient with the 

AVTranz 
E-Reporting and E-Transcription 

Phoenix (602) 263-0885 • Tucson (520) 403-8024 
Denver (303) 634-2295 

10 App. 1843



• • 
34 

1 handle, which should be sort of room temperature, but metal 

2 always feels colder than room temperature -- if you just touch 

3 that one somebody who has RDS, they will become sensitive. He 

4 was sensitive to that type of sensation. Light touch was 

5 sensitive for him. 

6 And then, we went ahead and looked at temperature 

7 differences. And a lot of doctors just measure temperature by 

8 touching somebody. And you can tell if somebody's hot or 

9 cold, but if I had you touch somebody and said, is that 78.5 

10 degrees or 82.3 degrees, it would be very difficult for you to 

11 distinguish between those two. So when I do evaluations for 

12 patients who are describing symptoms similar to what Mr. 

13 Rodriguez was, I'll take out an infrared thermometer, which is 

14 oftentimes used in different settings. Like, mechanics use 

15 them to touch something and go, is that going to be real hot 

16 before I touch it, so that it's sort of a safety mechanism. 

17 We use it in the medical field to isolate specific 

18 temperatures. 

19 He had a difference in temperatures from the right 

20 versus the left. The right leg had more blood flow to it than 

21 the left did, which is another one of those indicators of 

22 complex regional pain syndrome, or RSD. He had some swelling 

23 or edema in his lower extremity. 

24 He also had some shiny skin over the knee and the 

25 foot area, in that extremity, due to the swelling or 
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1 stretching of the skin. It creates sort of a shiny 

2 appearance. Like, if you look at the -- somebody's skin in a 

3 regular light, and it's almost as if they put lotion on just, 

4 you know, parts of their skin, because it stretches out. He 

5 had joint stiffness, and then he had some changes in his 

6 toenails at that time. So all indications were that he had a 

7 sympathetically maintained pain, or RSD CRPS. So it looked 

8 like the diagnosis that had been made, prior to me evaluating 

9 Mr. Rodriguez, were correct. 

10 Q I'm going to give you a little more information. 

11 Mr. ROdriguez testified on the stand that he was having 

12 strange hair growth patterns. Is that a condition commonly 

13 associated with RSD? 

14 A It is. Yes. 

15 Q And if you turn to page -- you know, I haven't asked 

16 you, and I should. Would you describe for the jury, the type 

17 of pain that's reported, both by patients and by the medical 

18 literature, with respect to somebody who's suffering from 

19 causalgia, RSD or complex regional pain syndrome? 

20 MR. WARD: Object on the grounds of relevance, unless it's 

21 related to this patient, something that this patient has told 

22 him about. 

23 

24 

25 / / / 

THE COURT: Could you rephrase the question, Mr. Baker? 

MR. BAKER: Sure. 
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1 BY MR. BAKER: 

2 Q What kind of pain did Enrique report to you? Is 

3 that consistent with the medical literature in your experience 

4 with other RSD sufferers? 

5 A Well, the type of pain that this patient in 

6 particular described to me was constant, daily, aching, 

7 burning, numbing, pins and needles, shooting, stabbing and 

8 tingling-type pain. So what he was describing was very 

9 electrical sort of sensations that -- the way patients 

10 describe certain things kind of lead you to believe that 

11 you're either dealing with a musculoskeletal problem, a bony 

12 problem or a nerve problem. 

13 All of the words that he used to describe his pain, 

14 other than aching, will be very consistent with a CRPS or a 

15 nerve-related condition. The aching seemed to be referred to 

16 some of the other body parts, the neck and the low back that 

17 we discussed briefly during the examination. That's the --

18 that word was attributed to something else, but the particular 

19 words that people usually give to a particular category of 

20 pain, and all of the words that he was using, led me to 

21 believe that a nerve source was the primary source of his 

22 pain. 

23 He talked about his average pain score in another 

24 descriptive mechanism, where he described it as being a nine 

25 out of ten, with a high of ten out of ten. So he's in very 
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1 severe pain. 

2 Q And I'm sorry. Is that consistent with the medical 

3 literature in your experience, with other RSD patients? 

4 A Yes. Absolutely. 

5 Q And in fact, is that kind of definitional for RSD? 

6 A I mean, severe pain, whether it's a nine out of ten 

7 or a seven out of ten, sort of doesn't matter. It's sort of 

8 in that severe pain category. Yes. That is -- severe pain is 

9 very characteristic. 

10 Q Kind of life-changing pain? 

11 A Yes. 

12 Q And is that your opinion to a reasonable of 

13 probabili ty, medical? 

14 A Medical probability? Yes. 

15 Q Thank you. If you'd turn to page number two of 

16 Exhibit 40, and go to the bottom section, there are certain 

17 under where it says RSD diagnosis, AMA 5th, there's an actual 

18 RSD diagnosis set forth by the American Medical Association? 

19 A There is. And that's one of the diagnoses for it. 

20 In my practice, I do a lot of workers' compensation 

21 evaluations. And so, this is the guide or the guidelines that 

22 they use to confirm the diagnosis. But some of the other 

23 things I discussed in the examination are characteristic and 

24 defined by other groups. So I didn't want to just define him 

25 by the AMA. 
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1 But there's the International Association for the 

2 Study of Pain and various other groups that have come up with 

3 these diagnoses, which are not necessarily included in the AMA 

4 diagnosis. So the cold sensitivity, the light touch, things 

5 like that, are characteristic of a kind of inclusion of a 

6 variety of different diagnoses or, sort of, inclusion criteria 

7 for this diagnosis. So it's not just limited to the AMA. 

8 They just have to be one of the ones that the industrial, sort 

9 of, patients are defined by. 

10 Q And if we go to that particular -- would it be fair 

11 to call this a guideline? 

12 A Yes. 

13 Q Let's look at it. On that day, under number one, he 

14 exhibited no changes in his skin color. Is that true? 

15 A That is correct. 

16 Q Is it true that the symptoms associated with RSD are 

17 dynamic? They're not static? You can show some of them one 

18 day, and not others on another day? 

19 A Absolutely. 

20 Q And if you look at two, skin temperature change, and 

21 you discussed that change in skin temperature that you did 

22 with a laser thermometer? 

23 A Yes. 

24 Q Okay. If somebody just did a temperature check with 

25 their hands, would that be consistent to the standard of care 
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1 in those examinations diagnostic as RSD? 

2 A Absolutely not. 

3 Q Okay. And again, you noted temperature changes. 

4 Temperature change something you can fake? 

5 A No. 

6 Q Did Enri ever appear to you to be a malingerer? 

7 A No. 

8 Q Enrique, Enri -- you know I'm talking about the same 

9 person? If he was a malingerer, or if there were any signs of 

10 him malingering, you would have put it in your record? 

11 A Yes. 

12 Q And you saw none of that. Is that right? 

13 A No. 

14 Q His skin wasn't exhibiting any dryness or 

15 overwetness on that day? 

16 A Not on that day. 

17 Q But there are texture changes under number -- I 

18 can't read that. Would you? 

19 A Number five. Yes. 

20 Q And would you describe what texture changes that 

21 was? 

22 A That's with the shiny skin that I was describing to 

23 you earlier, where the skin is sort of stretched. And so, you 

24 lose the little wrinkles that are in the skin, and it becomes 

25 almost like you're overstretching a balloon. 
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1 Q By the way, he suffered from edema, did he not? 

2 A Yes. 

3 Q If it was suggested that in the course of his 

4 treatment, Enri had not suffered edema, would you disagree 

5 with that? 

6 A Absolutely. 

7 Q Okay. And would you help me out here? Would you 

8 just go down the list and tell me the positive findings? 

9 A Yeah. I mean, and again, these are just the 

10 positive findings in this AMA category. The other things to 

11 be included in this, you know, are the tenderness to light 

12 touch, the cold sensitivity and the swelling that's in that 

13 particular area. 

14 But the -- where we left off was this skin texture 

15 changes with the shiny skin. He didn't show any atrophy of 

16 the fingertips or the -- excuse me -- I guess they're called 

17 toetips. But the ends of the toes sometimes will shrink down 

18 because the blood flow is not as adequate to that area, so 

19 you'll shrink the muscle and you'll get some narrowing. I did 

20 not notice that on examination. That's 

21 Q With respect to that shrinking, is that known to 

22 cause ingrown toenails? 

23 A It can cause ingrown toenails just because of the 

24 fact that you're taking something of a certain size your 

25 toenail doesn't shrink in size, but the skin around it will, 
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1 and it will become tighter, so therefore, the nail is all of a 

2 sudden too big for the toe. 

3 Q And please continue. 

4 A There was joint stiffness in, not only his knee, but 

5 his ankle area with passive movement. So basically take your 

6 knee, show me what range of motion you had. And even when I'm 

7 moving it with, you know, against gravity, you could see that 

8 just -- little small movements of it were difficult. 

9 And it was almost that it was just so tight in that 

10 particular area, that that's why I marked that it was a 

11 positive finding on him. And then, clearly, he had some nail 

12 changes that were present on examination on that particular 

13 day. I didn't notice any hair growth patterns. And then, the 

14 final category, according to the AMA, would be the bone skin 

15 or x-ray findings. And at that point, he had not had one. 

16 Q And if it was a negative bone scan, would that rule 

17 out RSD? 

18 A No. 

19 Q Okay. Could you explain to the Judge why not? 

20 A A bone scan is one of the criteria for diagnosing 

21 RSD or CRPS. If it was a criteria that could be used alone, 

22 we wouldn't need the other, you know, ten things that are on 

23 this list. We would just order bone scans on everybody. But 

24 the timing of the bone scan, the radiologist who reads the 

25 bone scan is very dependent. But bone scans basically will 
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1 show increased blood flow to a particular area of injury, 

2 which is kind of a degenerative change. But on RSD patients, 

3 you may get blood flow to a particular area and then you never 

4 get that medication, which is kind of a radioactive type of a 

5 -- it's a nuclear medicine study -- you never get that to be 

6 efficiently taken away from the area. So you may note when 

7 you take a picture three hours later, you may still note that 

8 the knee or the ankle is still lit up on the scan. So it's an 

9 important. It's oftentimes something I just use for 

10 completeness. My diagnosis is typically made before I even get 

11 to that point. And that's why I put that as the last thing on 

12 this is, you know, a form, this Page 2 of Exhibit 41, is a 

13 form that's contained in all of my charts. So I use that form 

14 kind of in the order of the priority of things that I'm 

15 checking, so the bone scan is sort of at the end. If it's 

16 present, that's a bonus. But if it's not present, it doesn't 

17 bother me either way. 

18 Q What doesn't bother you either way? 

19 A If a bone scan has been ordered or not. I ordered 

20 it for completeness sake. Dr. Furante [phonetic], the 

21 chairman at UCLA, had recommended it. So -- he felt it was 

22 important. So I wasn't going to disagree with him. 

23 Q You're aware that Henry ultimately had a bone scan 

24 which was negative. 

25 A Yes, that's correct. 
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1 Q Is that meaningful to you in context of what you 

2 just told us? 

3 A No. 

4 Q Does it mean that he doesn't have RSD? 

5 A No. 

6 Q That's your opinion to a reasonable degree of 

7 probability? 

8 A Medical probability, yes. 

9 Q Yes, thank you. And it's recognized that the 

10 absence of one of the AMA guideline criteria does not rule out 

11 this particular ruling? Is that --

12 MR. WARD: Object. Leading. 

13 BY MR. BAKER: 

14 Q Does the absence of the guideline line items rule 

15 out the diagnosis of RSD? 

16 A No. You're looking at the big picture here. And 

17 it's clear -- the picture becomes more clear the more positive 

18 findings that you have. But the absence of one or another 

19 does not. 

20 Q Were you pretty clear that he had RSD or some sort 

21 of neurologically mediated pain syndrome? 

22 A Yes. 

23 Q And do you still believe he does? 

24 A It wasn't only me who believed he did but there are 

25 multiple doctors throughout the records before I even met Mr. 
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1 Rodriquez that believed it, including Dr. Furante, the 

2 chairman at UCLA, whom I've heard lecture. I've read articles 

3 he's written. So I mean, he's very well known and recognized. 

4 If he didn't believe that the diagnosis was likely, I would 

5 have had reason to question it. But not only did I look at 

6 other doctors who documented very adequately that this is a 

7 complex reasonable pain syndrome, I had my own opportunity to 

8 evaluate and treat Mr. Rodriquez. And I carne to a similar 

9 conclusion. 

10 Q Before we move on to your treatment course, would 

11 you turn to Exhibit 38. You spoke to me, did you not, about 

12 Dr. Cravetti [phonetic]? 

13 A Yes, I did. 

14 Q And you informed us you wanted to make sure there 

15 was no mechanical component associated with his pain? 

16 A Yes, that was my concern. 

17 Q And you've reviewed the bills of Dr. Cravetti? 

18 A I have. 

19 Q Was Dr. Cravetti's examination reasonable and 

20 necessary and causally related? 

21 A Yes. 

22 Q To a reasonable degree of medical probability? 

23 A Yes. 

24 Q I'll give you a few seconds to open up your --

25 that's okay. That's what I was doing earlier. 
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1 A I am at 38. 

2 Q And the billing amount was $700 as set forth on 

3 Cravetti 1? 

4 A That is correct. 

5 Q Is that bill reasonable and necessary and causally 

6 related to the subject to a reasonable degree of medical 

7 probability? 

8 A Yes. 

9 MR. BAKER: I move to admit 38, Your Honor. 

10 THE COURT: Any objection? 

11 MR. WARD: Hearsay, Your Honor. Lack of foundation. 

12 THE COURT: Noted for the record. Overruled. 

13 BY MR. BAKER: 

14 Q And you're aware at the same time he was seeing Dr. 

15 Thowgott [phonetic). Is that true? 

16 A Yes. Dr. Thowgott is an orthopedic spine surgeon. 

17 Q And would you turn to Exhibit Number 39, please. 

18 THE COURT: When you moved for admission of 38, was it 

19 just for this one page? 

20 MR. BAKER: It's for -- yeah. 

21 THE COURT: The one page, 000001? 

22 MR. BAKER: Is that all there is? 

23 THE COURT: Well, there's a whole lot 

24 MR. BAKER: No. No. No. I move for 

25 the entirety of the Exhibit 38. 
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1 THE COURT: I'm just going to --

2 BY MR. BAKER: 

3 Q You've reviewed the entirety of Exhibit 38? 

4 A Yes, I have. 

5 Q And that's sets forth his examination and treatment, 

6 prognosis, diagnosis, and treatment course? 

7 A Yes. 

8 Q And that was reasonable, necessary and causally 

9 related to a reasonable degree of medical probability? 

10 A Yes. 

11 Q And the bill as well? 

12 A Yes. 

13 Q To a reasonable degree of medical probability? 

14 A Yes. 

15 MR. BAKER: Move to admit 38, Your Honor. 

16 MR. WARD: Objection. Hearsay. Foundation. 

17 THE COURT: Noted for the record. 38 will be admitted. 

18 [Plaintiff's Exhibit 38 Received] 

19 BY MR. BAKER: 

20 Q And at the same time he was treating with 

21 Dr. Thowgott. Is that right? 

22 A That is correct. 

23 Q When you were seeing Enrique, was he not only 

24 complaining of the RSD related pain to his knee, but also 

25 cervical lumbar and other pains? 
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1 A Yes, he was. 

2 Q And was Dr. Thowgott seeing him for all of those 

3 issues? 

4 A He was, yes. 

5 Q And you've reviewed the file of Dr. Thowgott? 

6 A I have. 

7 Q And if you'll turn to Page 8, Dr. Thowgott comments 

8 on Dr. Miller's treatment in California, is that right? 

9 A That is correct. 

10 Q And does Page 8 of Exhibit Number 40 -- 39, does Dr. 

11 Thowgott believe -- state his belief that an RSD diagnosis is 

12 reasonable? 

13 A Yes. 

14 Q Okay. And was Dr. Thowgott's treatment of Henry 

15 reasonable, necessary, and causally related to the subject 

16 A Yes. 

17 Q To a reasonable degree of probability? 

18 A Yes. Medical probability, yes. 

19 Q Of medical probability? Thank you. And if you turn 

20 to Page 3, does that set forth Dr. Thowgott's bill? 3 of 

21 38 -- 39. 

22 A Yes. $4,154.50. 

23 Q Is that bill reasonable, necessary and causally 

24 related to subject event? 

25 A Yes, it was. 
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1 Q To a reasonable degree of medical probability? 

2 A Yes. 

3 MR. BAKER: Move to admit the entirety of 39, Your Honor. 

4 THE COURT: Same objection, Mr. Ward? 

5 MR. WARD: Yes, Your Honor. 

6 THE COURT: Same ruling noted for the record. 

7 MR. WARD: I'm not surprised, of course. Lest you're not 

8 surprised. 

9 THE COURT: No. 39 will be admitted. 

10 MR. BAKER: I'd be surprised in a bad way. 

11 [Plaintiff's Exhibit 39 Received] 

12 BY MR. BAKER: 

13 Q Dr. Schifini, did you set Enrique on a treatment 

14 course? 

15 A I did. 

16 Q What did that treatment course include? 

17 A We talked to Mr. Rodriquez about -- kind of the 

18 risks, the benefits, the options and the alternatives, as is 

19 usual during my consultations. So we kind of go over 

20 different things after I evaluate the patient and the records 

21 that we look at. But the specific recommendations for him 

22 following that office visit was to repeat the lumbar 

23 sympathetic block. The repeating of the block was just for my 

24 own satisfaction that we're repeating the block. We're sort 

25 of checking things again in a different way. Other than Dr. 
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1 Miller, he had two of these lumbar sympathetic blocks before. 

2 We were going to check and see if there was a large 

3 sympathetic component to his pain or if we were just dealing 

4 with more of a nerve issue at that point. So the plan was to 

5 repeat a third lumbar sympathetic block before moving on.to 

6 things that had been recommended by myself and Dr. Thowgott 

7 and I believe other doctors regarding a spinal cord 

8 stimulator. So before we were going to -- talked to him about 

9 something that we were going to implant into him potentially 

10 forever and ever, we were trying to solve his problem in a 

11 different more simple way, a more conservative way. 

12 Q And did you perform a sympathetic block? 

13 A We did on November 30th, 2007. 

14 Q Where did you perform the sympathetic block? 

15 A The block, I believe was performed at the Las Vegas 

16 surgery center. 

17 Q Can you explained to the judge -- have you already 

18 talked about what performing a sympathetic block entails? 

19 A I did. But we'll kind of go through it just --

20 Q What did you do? 

21 A -- very quickly. We repeated the same injection 

22 where we're putting a needle in front of the spine to block 

23 those nerves. 

24 The main reason we do these things at surgery center is -

25 - the reason why Dr. Miller, prior to me doing it, did it at 
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1 a surgery center is because of the proximity of the needle and 

2 the large volume of local anesthetic into an area where there 

3 are two large blood vessels. If you inject into those blood 

4 vessels, the patient can have a seizure. They can have a 

5 stroke. They can have an arrhythmia of their heart, which 

6 oftentimes, based on the local anesthetic we use is not a 

7 rhythm of the heart that is easily able to be shocked. You've 

8 seen patients, you know, on TV be shocked with defibrillators. 

9 We do these things at surgery centers for safety reasons. 

10 We also are doing them for both diagnostic and therapeutic 

11 purposes. 

12 Sometimes when you do one of these injections, you can 

13 actually reset these nerves so that the things that were kind 

14 of hooked up incorrectly can go back to the same way. I 

15 oftentimes describe it to patients -- depends on the age of 

16 the patient -- if they've ever played a pinball machine and 

17 you've tilted the pinball machine, it's kind of how I think of 

18 RSD. Sometimes you can reset the pinball machine. You put in 

19 another quarter or throw out another ball into the whole mix. 

20 Sometimes these lumbar sympathetic blocks will allow you to 

21 reset things. 

22 But you want to do it in a safe place, which requires the 

23 use of X-ray equipment and floros -- which is called 

24 fluoroscopy, as well as the surgery center where we have all 

25 the resuscitative measures available to us. 
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1 Q So this is a risky procedure? 

2 A Absolutely, yes. 

3 Q And he's undergone it three times now? 

4 A Yes. 

5 Q Okay. What was the result of your sympathetic 

6 block? 

7 A When we did the sympathetic block for him on 

8 November 30th, 2007, the injection was performed adequately. 

9 We measured the responses for the nerves and we actually 

10 there's a picture in the chart. It's part of my chart. But 

11 essentially, we place a needle in front of the spine to look 

12 at that and then we document certain things in the recovery 

13 room. So we do this in kind of an operating room type 

14 setting. And then the patient will go out on a gurney to a 

15 recovery room where they'll be evaluated by myself to see if 

16 they have any motor or sensory changes. If a patient has a 

17 motor or sensory change, it indicates that you're blocking 

18 different nerves which may lead you to a wrong conclusion. 

19 Mr. Rodriquez, following this injection, had zero motor or 

20 sensory changes, which means we put it in the right spot. He 

21 did have changes in the temperatures in his left lower 

22 extremity. Following the blockade of these nerves, we would 

23 expect an increase in blood flow. So you're taking something 

24 that's typically colder and now you're warming it up by 

25 increasing the blood flow by blocking these nerves. He had an 
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1 appropriate increase in temperature which we would expect. 

2 But unfortunately he had no relief of his pain which led me to 

3 the conclusion that the sympathetic component of his pain was 

4 no longer a major player. That doesn't necessarily mean he 

5 doesn't have the CRPS or RSD but it makes the diagnosis less 

6 likely. It doesn't get right of the diagnosis of CRPS or RSD. 

7 Q Let's turn to Page 39 of Exhibit 42. 

8 MR. BAKER: And the reason I get confused, Your Honor, is 

9 I guess someone's trying to save money, and on these tabs, 

10 there's different numbers on both sides. I would have spent 

11 the money. 

12 BY MR. BAKER: 

13 Q Are you in Exhibit 42? 

14 A I am or 41, I think. 

15 Q 4l. 

16 A And Page 30. 

17 Q Page 30. 

18 Q Did you -- 39. 

19 A 39? 

20 Q Right. I got you. 

21 A Okay. 

22 Q Did you send a letter to Dr. Cocha [phonetic] with 

23 respect to your diagnostic findings of your sympathetic nerve 

24 block? 

25 A I did. 
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1 Q And let me ask you, it says, "It's just a brief 

2 letter to inform that I saw your patient Enrique Rodriquez 

3 today in follow up, one week after his initial left lumbar 

4 sympathetic block. As you may recall, he did not receive any 

5 immediate relief despite adequate block indicating that he's 

6 no longer suffering from the sympathetically mediated pain." 

7 Can you explain what you meant by not suffering from the 

8 sympathetically mediated pain? 

9 A Again, that's sort of a sub-set of RSD and CRPS. 

10 And I'm sorry this is so confusing. But it's takes a while to 

11 kind of get used to all these terms. But sympathetically 

12 maintained or mediated pain is a specific sub-set of the RSD 

13 or more appropriately, the term is CRPS now. If you have a 

14 significant component of that leading to some of these 

15 diagnoses, you would expect somebody to receive complete 

16 release of their pain following this so -- following this 

17 block. So you can treat that successfully. Dr. Miller did 

18 twice before. He noted that Mr. Rodriquez had complete relief 

19 of his pain following these injections which indicates a large 

20 sympathetic nerve mediated component of the pain. What my 

21 diagnosis was at that point was that that component was fairly 

22 minor, if at all present. And now we're dealing with 

23 potentially something else going on which is either the 

24 mechanical knee pain which both I and Furante, the chairman at 

25 UCLA, were concerned about, or that he was dealing with some 
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1 other peripheral nerve kind of issue affecting that lower 

2 extremity, which can also maintain this diagnosis of CRPS or 

3 RSD. 

4 So essentially what I did was rule out the diagnosis 

5 of sympathetically maintained pain. And I think in my 

6 dictation, there's sort of error because, again, during this 

7 time frame was the transition between the terms and nobody had 

8 really said, everybody we're all using this term now versus 

9 this one. So what this should have said is really more we've 

10 -- you know, his RSD component of this was successfully 

11 treated rather than the RSD in the CRPS or the complex regions 

12 pain syndrome. So I think I misstate something in my record 

13 there from December 6th, 2007. 

14 Q But you were still communicating with Dr. Cocha? 

15 A Yes. 

16 Q And if you could turn to Exhibit 37. I'm looking on 

17 the are you looking --

18 A Oh, I'm sorry. I thought you said Page 37. So 

19 Exhibit 37. 

20 Q 

21 A 

22 Q 

23 A 

24 Q 

Right. 

Okay. 

Is Exhibit 37 Dr. Cocha's records and bills? 

Yes, it is. 

And was the treatment by Dr. Cocha reasonable, 

25 necessary and causally related to the subject incident to a 
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1 reasonable degree of medical probability? 

2 A Yes. 

3 Q And could you tell me what Dr. Cocha's bill was? 

4 A It appears Dr. Cocha's bill -- final bill was 

5 $3,389.60. 

6 Q And is that bill reasonable, necessary and causally 

7 related to the subject incident to a reasonable degree of 

8 medical probability? 

9 A Yes. 

10 Q And that's your opinion to a reasonable degree of 

11 medical probability? 

12 A Yes. 

13 MR. BAKER: Move to admit the entirety of 37, Your Honor. 

14 MR. WARD: Foundation, hearsay, Your Honor. 

15 THE COURT: Noted for the record. 37 will be admitted. 

16 [Plaintiff's Exhibit 37 Received] 

17 BY MR. BAKER: 

18 Q What was your plan for Enrique now that the 

19 sympathetic aspect of his -- well, before I ask you that, did 

20 you believe he was still suffering from a neurologically 

21 mediated pain syndrome? 

22 A Yes. 

23 Q Even if the sympathetic component of it had been 

24 successfully treated? 

25 A Yeah. Again, that's, as I've described, that's just 

AVTranz 
E-Reporting and E-Transcription 

Phoenix (602) 263-0885 • Tucson (520) 403-8024 
Denver (303) 634-2295 

10 App. 1865



• • 
56 

1 kind of one piece of the puzzle that at that point or at that 

2 moment anyway appeared to be successfully treated. 

3 Q What did you intend to do with him now? Was Henry 

4 still in pain? 

5 A Oh, absolutely. I mean, the pain unfortunately 

6 hadn't changed even though we potentially successfully treated 

7 one component of it, the pain was still very severe. 

8 Q The severe pain that's recognized in the medical 

9 literature? 

10 A Yes. 

11 Q So what were you going to do? How were you going to 

12 help him? 

13 A Well, we were during that timeframe -- I believe 

14 that was the timeframe that we were talking about sending him 

15 to Dr. Cravetti to rule out a 

16 Q Mechanical? 

17 A a mechanically component -- or mechanical 

18 component of his left knee pain before we take upon a 

19 procedure which truly is meant to cover up and treat the 

20 problem. But more to cover it up because what we were talking 

21 about next or considering next was a spinal cord stimulator 

22 placement which was something that, I suppose in theory can 

23 treat a problem. But the, you know, 99 percent of the reason 

24 to put one in is cover up something that you can't treat in 

25 another way. 

IlVTranz 
E-Reporting and E-Transcription 

Phoenix (602) 263-0885 • Tucson (520) 403-8024 
Denver (303) 634-2295 

10 App. 1866



• • 
57 

1 Q What does it do? 

2 A A spinal cord stimulator is something that we 

3 utilize in patients who have surgically treated pain that 

4 there's no more surgery that can be done or the surgery can be 

5 done may lead to a worse problem. For example, you know, Mr. 

6 Rodriquez might have been offered a knee replacement surgery. 

7 But based on his age and other factors, he was not necessarily 

8 thought to be a good candidate for a knee replacement surgery 

9 to correct some of his problems. Which in my experience, 

10 probably wouldn't have corrected them because he has RSD. Any 

11 surgical intrusion to that extremity can flare it up and make 

12 it even worse than it is at that particular component. So 

13 that was felt not to be a good sort of course of action. So a 

14 spinal cord stimulator was thought to be a good course of 

15 action. We discussed it with the patient. Kind of went over 

16 the risk, benefits, options, and alternatives that we 

17 discussed before. 

18 But the way this works is it's a device that's thought 

19 of if you want to think of it as a filter. It's placed 

20 wires are placed in the patient's spine to block the 

21 transmission of pain signals coming up from a lower extremity 

22 or an upper extremity depending on the situation. In this 

23 particular situation, it's leg and knee pain. So basically 

24 you're creating an electrical filter. So as the pain signals 

25 are coming up through the nerve roots, the spinal cord and 
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1 then ultimately would go up to your brain and Mr. Rodriquez 

2 would say, gee, why is my knee hurting, or, you know, things 

3 like that. Gee, this accident was a long time ago, why is it 

4 still hurting. We can block the signals potentially as they 

5 are corning up through that area and sort of filter them out. 

6 So for example -- this is just an example. Let's 

7 say he has a pain signal corning up ten times a second. But I 

8 can stimulate these wires to send signals up to his brain at, 

9 you know, 150 times a second. I'm overwhelming his brain 

10 down the same nerve paths that the pain signals are corning, 

11 I'm overwhelming his brain with signals that I'm generating 

12 from these little wires that are placed in the epidural space 

13 right next to the spinal cord. And what his brain is seeing 

14 and feeling is a sort of more pleasant tingling sensation in 

15 the area which is pain. So basically you're replacing a 

16 painful condition with something more pleasurable. If you are 

17 able to do that, the patient will improve their function, 

18 decrease their medications. They'll decrease their pain 

19 scores. Everything will seemingly improve. And the sort of 

20 the thing that we talked about before, like, the decrease in 

21 temperature in that extremity that was present on his 

22 examination. By stimulating the -- what they call the dorsal 

23 columns of the spinal cord, you're actually stimulating the 

24 improved blood flow into that particular area. And you may 

25 reverse some of the damage done by the RSD or the CRPS by 
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1 improving a lot of the things and kind of reversing that 

2 signal. Well, that works when the machine on. When the 

3 machine is off you can turn it on. You can turn it off. 

4 Up, down. But if it's off, he's cured and his pain is gone, 

5 his pain will come back to the level it was. So patients 

6 typically don't turn it off. They want to keep it on all the 

7 time, which requires maintenance and battery changes and 

8 things that associated with it. But essentially it's an 

9 electrical filter creating a filtration of pain signals going 

10 up the spinal cord going up to the brain. 

11 The device is placed as a trial. Sort of like you 

12 would buy a car. It's a test drive. You test drive the 

13 device. We do it over a three to five day period. I think he 

14 had a four-day trial of this. So it's not a placebo effect. 

15 We're not putting this in and saying, "Do you like it?" Yes. 

16 You like it. Okay. Let's put it in permanently." It's, "We 

17 want you to go home and try this and make sure you like it, 

18 for four days, five days. And then come back to me and tell 

19 me how it changed your life in a positive way before we're 

20 recommending something to be put in permanently? 

21 Q Did you place it? 

22 A Yes. We placed the trial spinal cord stimulator on 

23 July 14th, 2008. 

24 Q 

25 A 

Where did you do that? 

At the same facility, the Las Vegas Surgery Center. 
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1 Q And could you describe the procedure, itself. Is it 

2 a surgical procedure? 

3 A Yes. It's done in the operating room. You -- when 

4 you do typical injections, they're done in kind of an 

5 operating room, a sterile environment. It's not specifically 

6 an operating room. It's usually a room dedicated for pain or 

7 spinal injection procedures. This particular procedure is 

8 actually done in the operating room setting because you're 

9 going to leave something -- a foreign substance in a person's 

10 body for several days. 

11 They're not in a hospital setting so that you can't watch 

12 them and observe them and put them on antibiotics and make 

13 sure that they get hooked up to IVs and stuff. We're 

14 encouraging him to go horne and do his normal stuff afterwards. 

15 So we do this in more of a sterile environment like the 

16 operating room. 

17 So a full sterile prep and gown and surgical preparation 

18 goes on just like a regular operation. And under X-ray 

19 guidance, same X-rays that -- or X-ray machine that we use for 

20 the regular injections are utilized in this particular 

21 procedure. 

22 The injection is done in the -- sort of the mid-back part 

23 of the spine. Even though this problem is in his knee, the 

24 nerves that control the knee corne out of the spine in that 

25 particular area where they're bundled closely together in that 
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1 particular area anyway. 

2 And you basically place a large needle -- it's probably 

3 about as thick as one of these microphone wires -- into the 

4 patient's back. The reason why we use is a large needle is I 

5 have to put an electrode through that needle. So the needle 

6 sort of serves as a conduit for -- to allow me to put the 

7 electrode in the place. 

8 We ended up using three needles on him because what we 

9 were trying to do is not only control the pain in his left leg 

10 and left knee from the RSD or the nerve related pain, we're 

11 also trying to see by utilizing the same device, could we 

12 control some of his back pain. 

13 So there were three different needles placed, one in 

14 the center and then two flanking on the left and right side, 

15 that are placed into his spine. They go up to about the level 

16 of T-7 or T-8, which is right in the middle of your thoracic 

17 spin or your ribcage area. And that allows him to have 

18 independent control over the left versus the right. Or you 

19 can light them all up at the same time and try to get back 

20 pain coverage. Because if you have one electrode, you can 

21 stimUlate up and down. If you have multiple electrodes, you 

22 can stimulate across, which is what's necessary to control the 

23 back pain. 

24 Once those are put in, we then take the patient out 

25 to the recovery room, show them how to use the device so what 
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1 when they're at home, they have a device that's hooked up to 

2 wires that are coming out of their back. They can turn it up, 

3 down, on, off. They can manipulate the left side to be higher 

4 than the right side or turn them all on at the same time. So 

5 it requires some extensive education from myself and the 

6 representative from the company who we utilized to put these 

7 in. 

8 Q How did he do? 

9 A He did great during the immediate post procedure 

10 period. And on the table, we were able to cut down 80 percent 

11 of his pain, including some of his back pain, but mainly the 

12 pain in his left leg and left knee. But more importantly, 

13 over the trial period, over the four-day trial period, when he 

14 returned to my office for the removal, because again these are 

15 temporary. This is a test drive. He hasn't bought the car 

16 yet. We're basically putting these things in temporarily. 

17 When he came back, all of his leg and knee pain was totally 

18 gone. The stimulator was able to cover up all the pain in 

19 that particular area. Unfortunately, he did not receive the 

20 relief that he was hoping for in his back. 

21 MR. BAKER: Before we go on, Ms. Clerk, did I admit 37 

22 and 39? 

23 THE COURT: 

24 MR. BAKER: 

25 THE CLERK: 

I believe so. 

Did I admit 37 and 39. 

37. 
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MR. BAKER: Not 39? 

THE COURT: I think 39 was admitted as well. 

THE CLERK: 39 was admitted today. Yes. 

MR. BAKER: Thank you. 

5 BY MR. BAKER: 

6 Q Henry described from the stand that he was smiling 

7 and happy and his gait was improved for the first time in 

8 years. Does that comport with what you observed? 

9 

10 

11 

12 

A 

Q 

A 

Q 

Absolutely. 

How did you feel about that? 

I felt pretty good about it. And I know he did. 

Okay. If you'll turn to Exhibit 22. Excuse, not 

13 Exhibit 22. Page 22 in your Exhibit --

14 A In my -- okay. 

15 Q 41. You reported those findings to Dr. Cocha. 

16 Is that right? 

17 A That is correct. 

18 Q And on Exhibit -- excuse Page 21, is this where you 

19 reported to Dr. Cocha that he had 100 percent immediate long 

20 term relief in his left leg pain but less in his back? 

21 A Yes. 

22 Q Now, Henry had been through a difficult treatment 

23 course. Is that right? 

24 A Absolutely, yes. 

25 Q Hadn't had any resolution of his pain. 
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1 A No. 

2 Q And is it fair to say by this time he had been 

3 through two knee surgeries, three lumbar sympathetic blocks, 

4 and an implantation of a stimulator into his system? 

5 A Yes. I mean, at best, he had some temporary relief 

6 during the first two lumbar sympathetic blocks. But that was 

7 a few hours. This was for four days, which gave him quite a 

8 bit of home. 

9 Q The hound is out, the hunt is on. Right? 

10 A Yes. 

11 Q And did you send Henry to any physicians to discuss 

12 a permanent spine stimulator? 

13 A Yes. He was seen by Dr. Thomas Vatter [phonetic], 

14 who's an orthopedic spine surgeon. 

15 MR. BAKER: Rob, what's Vatter's -- you around? 

16 MR. CARDENAS: What's that? 

17 MR. BAKER: What's Vatter's exhibit number? 

18 MR. CARDENAS: It's 48. 

19 MR. BAKER: Thank you. 

20 BY MR. BAKER: 

21 Q Would you turn to Exhibit 48, quickly. It's just 

22 Dr. Vatter, his records. 

23 A Okay. 

24 Q Does 48 contain the examination and treatment 

25 performed upon Enrique Rodriquez from Dr. Vatter --
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1 A Yes. 

2 Q -- upon your referral? 

3 A Yes. 

4 Q And was that examination reasonable, necessary and 

5 causally related to the subject accident to a reasonable 

6 degree of medical probability? 

7 A Yes. 

8 Q What's Dr. Votter's bill? 

9 A $330. 

10 Q That sounds pretty reasonable. Is that reasonable, 

11 necessary, and causally related to the subject incident? 

12 A Yes. 

13 Q To a reasonable degree of probability? 

14 A Yes -- medical probability, yes. 

15 Q Medical probability. Thank you. 

16 MR. BAKER: Your Honor, move to admit 48. 

17 MR. WARD: Foundation, hearsay, Your Honor. 

18 THE COURT: Noted for the record. 

19 MR. BAKER: Admitted, Your Honor? 

20 THE COURT: 48 will be admitted. 

21 [Plaintiff's Exhibit 48 Received] 

22 BY MR. BAKER: 

23 Q How does this permanent spinal cord stimulator 

24 differ from the temporary spinal cord stimulator other than 

25 obviously being permanent? 
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1 A Well, the permanent spinal cord stimulator is 

2 different in that it's surgically implanted. There are a 

3 couple of components to the stimulator whether it's temporary 

4 or permanent. The device in a temporary setting has 

5 electrodes, so that's in common with the permanent one. But 

6 the battery pack and the battery power is a handheld device in 

7 the temporary one where the patient has a digital display and 

8 can turn it up or down, on, off, by pushing buttons. But 

9 there's a wire. The permanent one is wireless. There's 

10 something that looks very similar to a computer mouse that 

11 they can utilize that they would put over an implanted battery 

12 pack, over the site that it's implanted in the hip and buttock 

13 area. Then they can manipulate the computer chip and the 

14 battery pack back on some radio frequency waves, just like a 

15 remote control would do. So there's a remote control, no 

16 wires. But there's a battery pack which is implanted in a 

17 patient's body that typically lasts three to five years during 

18 that timeframe. So it averages about four years that the 

19 battery pack will last. The battery pack is then connected to 

20 electrodes. The electrodes --

21 Q How much does that battery pack cost? 

22 A The battery pack costs about $22,000. 

23 Q And how many times would you estimate that had to be 

24 replaced if Enrique received a permanent spinal cord 

25 stimulator? 
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1 A Well, based on his age, we're talking about a four-

2 year life span of that, probably ten times. 

3 Q Approximately $220,000? 

4 A Yes. 

5 Q Is that your opinion to a reasonable degree of 

6 medical probability? 

7 A Yes. That's just the battery pack portion. 

8 Q And you were discussing how the battery pack has 

9 leads to the stimulation --

10 A Yes. The battery is then hooked to a -- kind of an 

11 interconnecting wire which is hooked up to the electrodes. 

12 The difference between a temporary stimulator versus a 

13 permanent stimulator involves -- when I put in lead in -- we 

14 use, again, the big needle, kind of similar to the size or 

15 caliber of the microphone wires, to place a lead or wire 

16 through the needle, then I remove the needle, leave the wire 

17 in place. Dr. Votter -- or a surgically placed permanent lead 

18 involves removing a piece of the bone in that particular area 

19 which is called a laminectomy which actually sticks the --

20 what they call a paddle lead. So instead of having three 

21 wires individually wrapped, which is sort of inefficient 

22 because if you use a wire, I send a signal down a wire, the 

23 electricity, which in this case is sort of like a medication, 

24 is going to be sort of circumferentially distributed in a 360 

25 degree. So I can't send the signal down the wire saying I 
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1 only want you to send that signal in a certain direction. It 

2 goes wherever it wants. The paddle leads, though, have the 

3 electrodes implanted on them. Then they have a layer of 

4 insulation on the other side. So when you put in those paddle 

5 leads, which is approximately the size of a popsicle stick, 

6 that paddle lead has all the electrodes placed one side of it. 

7 And it's a much more efficient delivery system which is why we 

8 can get the battery to last several years, four years. That 

9 allows for the patient to receive relief of their pain based 

10 on the stimulation patterns that are set up on the electrodes. 

11 But it also allows them to have it all implanted underneath 

12 their skin. Wires move. They tend to roll because they're 

13 sort of cylindrical objects. The paddle would be very 

14 difficult to move. But you can have little fractures of the 

15 leads along the wire that require replacement. They don't 

16 have to be replaced that frequently. Not every four years. 

17 But the typical replacement of the electrodes is about every 

18 ten to fifteen years because of sort of wear and tear on that 

19 area where is the patient is bending and twisting, as we 

20 expect, patients who have these to be more active. And so 

21 there's going to be some wear and tear on the actual products 

22 that we put in there. 

23 Q What is the costs of those electrodes? 

24 A The electrodes are about the same cost of the 

25 generator. They're approximately 20 -- $22,000 as well. 
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1 22 

2 Q And so --

3 A is probably reasonable 

4 Q in his lifetime? 

5 A For the electrodes, three times would be and 

6 adequate timeframe. Because again, ten to fifteen years is 

7 the typical time frame in which you're replacing those. So, 

8 yes, three times --

9 Q Anywhere from 45- to $65,000, approximately? 

10 A 45 -- probably -- yes, 45 to 65, yes. 

11 Q Okay. And that's at today's ex -- that's at today's 

12 cost. Is that what you're saying? 

13 A Yes. 

14 Q And is it your opinion to a reasonable degree of 

15 medical probability that those electrodes will also need to be 

16 replaced? 

l7 A Yes. 

18 Q So now we're talking $220,000 for the battery power? 

19 A Yes. 

20 Q An additional 45 to 65,000 for the electrodes. Is 

21 that fair to say? 

22 

23 

24 

25 

A Yes. 

Q Tell us about the stimulator unit, itself. 

A Well, the stimulator unit is the battery pack. It 

has a computer chip in there. And those computer chips are, 
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1 as you know, your computers go out of date. So they -- the 

2 battery lasts for four years, which is probably a good thing 

3 because then you're replacing it with the new and improved 

4 computer chip which may allow for different programming of the 

5 actual electrodes. There's usually sixteen different 

6 electrodes that we place, which is -- gives you multiple 

7 combinations. If you remember from math, if you have four 

8 different variables, four times three times two gives you 

9 mUltiple combinations. So if you have four of them, there's 

10 24 different combinations. I've never done the math. But if 

11 you take 16 times 15 times 14, you can imagine the number of 

12 combinations. So it takes a pretty powerful computer chip to 

13 manage those different combinations to customize the device. 

14 It's not one size fits all. It's, we put it in, in the exact 

15 spot that the trial was successful. The area in the spine 

16 where it's place is the same exact spot as the trial because 

17 we now have an X-ray picture of it. We can give that as a 

18 roadmap to the surgeon. But that device is placed under the 

19 skin and it's accessed with the remote control. So you don't 

20 have to do anything special to do that. But these are 

21 typically done instead of at a surgery center, they're done in 

22 a hospital setting and then there's additional costs 

23 associated with the surgeon's fees and the anesthesiologist 

24 fees and the hospital fees, which are also part of the whole 

25 permanent implantation. 
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1 Q Are you familiar with the hospital costs? 

2 A Yes. 

3 Q And 'is there a hospital cost that would have to be 

4 incurred each time electrodes or the stimulator is replaced? 

5 A Yes. 

6 Q They'll be done in a hospital setting each time. Is 

7 that right? 

8 A Yes. 

9 Q What are the hospital costs associated with a spinal 

10 cord stimulator? 

11 A Well, there's the physician cost to place them, 

12 which would be a spine surgeon. You're performing basically a 

13 laminectomy. And then you're creating a tunnel and pocket. So 

14 the cost associated with that type of procedure, approximately 

15 $25,000 for the surgery costs. We talked about the device 

16 costs. 

17 Q Now, I'm a little confused with the math. With 

18 respect to the electrodes and the stimulator, are they going 

19 to be replacing them at the same time or different times? 

20 A Their paths may cross at some point. 

21 Q Could Henry need as much as eight to ten additional 

22 surgical procedures to replace the spinal cord stimulator, the 

23 battery and the electrodes? 

24 A 

25 Q 

Yes. 

Okay. And the cost of each of those packages is 
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1 what? 

2 A When you say packages, I'm --

3 Q Well, you add $220,000 would be the cost of putting 

4 in the original unit and the electrodes. Is that right? 

5 A Yes. 

6 Q And then you would need battery -- and that was 

7 about $220,000? 

8 A Yes. 

9 Q And then the battery replacements would be about you 

10 said four times in his lifetime? 

11 A The electrodes. 

12 Q The electrodes? 

13 A Yes. So I would say 10 to 15 years. So I would say 

14 three times for that. That's kind of where we got the 45 to 

15 65 -- or 45 -- yeah, 45 to 65, I guess, you know, I'll use 

16 your math -- with the electrode replacements. The original 

17 surgery costs, where they're putting the entire device is 

18 approximately $25,000. That's the surgeon's fees. The 

19 anesthesia fees for the original placement is approximately 

20 $2000 for the time that it's going to take to keep Mr. 

21 ROdriquez asleep. Then there's the hospital associated costs 

22 which some of the costs for the devices are built into the 

23 hospital costs, so separating those out -- the hospital costs 

24 for this type of procedure, not inclusive of the battery pack 

25 that we're already talking about replacing, and the 
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1 electrodes, are approximately $70,000. 

2 Q So I'm going to ask you to do it for me, and I hate 

3 to do it, but could you explain to the judge what the lifetime 

4 cost of replacements of the permanent stimulator associated 

5 with the changes in electrodes and the changes in the unit 

6 would be for Henry's lifetime. 

7 A Yes. The--

8 Q And then total it. 

9 A Well, I'll do my best. The electrode costs -- and 

10 I'll give that 45 to $65,000 range. I don't know exactly 

11 where it's going to be, but more likely than not, to a 

12 reasonable degree of medical probability, he will need three 

13 of those just based on the fact that he will be and is 

14 anticipated to be more active. And therefore, the little 

15 wires, they're very fine wires that make up the electrode, are 

16 known to fracture. So every 10 to 15 years it is likely that 

17 that will need to be replaced. The batteries will need to be 

18 replaced on average every four years. We calculated out that 

19 he probably would need 10 of those over a lifetime. The 

20 surgery costs associated --

21 

22 

23 

24 

25 / / / 

Q About $22,000 a time? 

A $22,000 a time. So $220,000 just for that. 

Q And you're aware that Henry is 46 right now? 

THE PLAINTIFF: 47. 
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1 BY MR. BAKER: 

2 Q 47? 

3 A Yes. You're looking at now the hospital costs. The 

4 initial hospital costs -- and I've already kind of calculated 

5 out the costs associated with the actual devices that are --

6 is about $70,000 for the first initial placement. The batter 

7 and then there's the anesthesiologist costs of $2000, the 

8 surgeon costs of $25,000. Those are typically the costs 

9 associated with the initial placement and devices. The 

10 battery replacement does not require a major surgery. There's 

11 still going to be costs associated with it, but it will not be 

12 the hospital costs of the $70,000. The battery replacement 

13 for a surgery center costs are approximately $10,000 because 

14 that can be done at a surgery center or a hospital. But the 

15 charges are about the same. $10,000 for the surgery center or 

16 the hospital charges. The anesthesia charges go down to about 

17 a thousand dollars. And then the surgeon charges go down to 

18 about $10,000. So each time the battery is going to be 

19 replaced, there's going to be $16,000 of additional costs 

20 associated with that, based on the surgeon fees, the 

21 anesthesia fees, the hospital charges or the surgery center 

22 charges. But then there's cost of the batteries. So that's 

23 

24 

25 

the $22,000. So we're already kind of calculated that out. 

Q 

A 

Are you keeping a running total? 

I'm trying to. I'm doing my best. The laminectomy 
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1 or the revision of the leads is going to be the tricky part. 

2 That's going to be need to be done, let's say, three times 

3 over the course of his life to replace the electrodes or the 

4 leads. That electrode cost, we've already kind of calculated 

5 into that 45 to $65,000 charges. The surgery fees will be 

6 similar to the original surgery fees. It might be reduced by 

7 about $5000. So you're talking about a surgeon fee of $20,000 

8 because they have to go in and revise the leads that are 

9 placed. So they have to go in and do a spinal surgery again. 

10 The hospital costs associated with that are still about the 

11 same. They're about $70,000. And now you're adding in the 

12 leads. So realistically, you're three times a year -- or 

13 three times in a lifetime, you're going to have 70,000 or, 

14 excuse me, $90,000 in costs. So that's 270,000. The $16,000 

15 costs are going to be associated with ten times over a 

16 lifetime. So you have $160,000 of surgery center costs. 

17 That's going to cover those costs over the lifetime. You're 

18 also know looking at the original $220,000 of the sort of cost 

19 of the batteries times 10, so $220,000, plus the costs 

20 associated with the electrodes, which is estimated to be 45 to 

21 $65,000 .. 

22 Q Can I average out at 50? 

23 A Sure. That would be acceptable. And then those are 

24 the associated hard costs with this. These devices typically 

25 in their first year of life are going to require more frequent 
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1 programming changes. And the nice thing about having a 

2 computer is you can program it. Some of the programming Mr. 

3 Rodriquez can do on his own with the little computer. Some of 

4 it requires visits in my office to be done. Those are 

5 typically about a $300 charge. The first year -- every year 

6 of the first year, so the -- of the four years, the first 

7 year, there's going to be three of those visits -- or excuse 

8 me, four of those visits. So you're talking about $1200 each 

9 of the first years. And then additional years, that 

10 programming needs to be done once a year. So you're talking 

11 about an additional $2100 every time the battery is changed 

12 for programming issues. So that's the other associated costs 

13 with this. 

14 Q That would total? 

15 A That's going to be $21,000 times -- or ~xcuse me, 

16 $2100 times 10, so an additional $21,000. I think those are 

17 all the costs. So I'm going to 

18 Q And that totals --

19 MR. BAKER: And we'll get the transcript and add it up, 

20 Your Honor, and make sure it's all consistent. 

21 BY MR. BAKER: 

22 Q 

23 A 

24 Q 

25 A 

-- $721,000? 

That sounds about right over the lifetime --

270 plus 160 plus 220 plus 50 plus 21,000. 

Yes. 
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1 Q Okay. And is it your opinion to a reasonable degree 

2 of medical probability that those charges are reasonable, 

3 necessary, and would be causally related to the injuries that 

4 Enrique sustained at the Palms Hotel? 

5 A Yes. 

6 Q Okay. Does he need the permanent spinal cord 

7 stimulator? 

8 A If we want him to get better, yes. 

9 Q Well, let's assume we want him to get better. Is it 

10 going to help him? 

11 A Yes. It's already been shown to have helped him. 

12 Q Were the results of the permanent spinal cord 

13 stimulator but your experience similar to the temporary spinal 

14 cord stimulator? 

15 A They're similar, if not improved just because of the 

16 efficiency of the delivery system of the electricity because 

17 we're not shooting electricity in multiple different 

18 directions. We're pushing it towards the spinal cord or 

19 towards the nerve that we think are carrying these pain 

20 signals. 

21 Q You've reviewed a life care plan in this case? 

22 A Yes, I have. 

23 Q And there were certain medicine costs that were 

24 involved in the life care plan? 

25 A Yes. 
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1 Q And have you reviewed them? 

2 A I have. 

3 Q What medications are you aware that Enrique is on 

4 right now? 

5 A Currently he is on some medications to help control 

6 some of his nerve type pain. I'd have to look at the actual 

7 list. I hadn't memorized it. 

8 Q Do you have an actual list? 

9 A I do, in the life care plan. 

10 Q Take y"our time and just a second and take a look. 

11 A Okay. I'm on the page. 

12 Q He's presently taking Valium? 

13 A Yes. 

14 Q And if he doesn't receive the -- well, let's go 

15 through it this way. He's presently taking Valium. Correct? 

16 A 

17 Q 

18 A 

19 Q 

20 A 

21 Lortec. 

22 Q 

23 A 

24 Q 

25 A 

Yes. 

And Hydrocodone? 

Yes. 

What does Hydrocodone do? 

Hydrocodone is a pain medication. It's Vicodin or 

Morphine? 

Morphine is another opiate pain medication. 

Effexor. 

Effexor is an antidepressant medication that used 
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1 for treatment of chronic pain anxiety and depression. 

2 Q Psychobenzadrine. 

3 A That is a muscle relaxer type medicine. 

4 Q Doculax [sic]? 

5 A That is a stool softener for constipation that's 

6 oftentimes associated with the use of opiate medications. 

7 Q Anulose. 

8 A That's another medication for constipation. 

9 Q Okay. 

10 A And there is one other one that he's taking for the 

11 discomfort, which is Topomax, which is a medication for some 

12 of the head and neck pain that he's also suffering. But it's 

13 also used for nerve related pain. So -- it's listed here for 

14 the purpose of headaches. But in my experience, this is a 

15 useful for a nerve related pain. 

16 Q If the pain stimulator works and relieves the pain, 

17 as you said that it probably would and relieves the pain in 

18 his knee, is Henry going to be pain free? 

19 A No. 

20 Q Explain that to me. 

21 A Well--

22 Q Better, yet, explain that to Your Honor. 

23 A Yeah. When you look at the bigger picture here, 

24 clearly the major pain component in Mr. Rodriquez is his left 

25 leg, left knee, which you think is nerve related or CRPS 
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1 related. The problem with decreasing or eliminating the pain 

2 in that particular area is it makes other things more obvious. 

3 He still has components of pain in his back, his neck, his 

4 bilateral wrists. So as we relieve one pain, we'll make other 

5 things more obvious. And they're not as severe as the leg pain 

6 or the knee pain obviously. But when you relieve one, you're 

7 now something else more and more obvious for the patient. So, 

8 like for example, what was disappointing with his lumbar -- or 

9 the trial spinal cord stimulator trial, is we were unable to 

10 relieve his back pain. Well, unfortunately, when I saw him 

11 back, his leg pain was gone, but his back pain became more 

12 obvious once that other component of his discomfort was gone. 

13 So it is likely that he may require additional care and 

14 continuation of some of these medications. I would say that 

15 there would be a reduction certainly in the need for these 

16 medications which, you know, based on the component of his 

17 pain and the sort of the totality of, you know, all of the 

18 components of it, with the knee and the leg being the majority 

19 of it, we may be able to get rid of, you know, 75 percent of 

20 the costs of these medications by replacing it with something 

21 much more efficient and directed towards the problem. But I 

22 don't think you're going to get rid of them totally. 

23 

24 

25 

Q And I'll go with through it with you. 

MR. BAKER: Your Honor, can I ask to take a break? 

THE COURT: Yeah. 
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1 MR. BAKER: Thank you. 

2 THE COURT: We only have about 20 minutes. 

3 MR. BAKER: It's kind -- it's kind of one of those 

4 breaks. 

5 MR. WARD: Am I going to get cross examination? Are we 

6 going to manage to take it up to the 

7 THE COURT: Are you going to be able to finish this 

8 witness if we take five minutes? 

9 MR. BAKER: I don't think I'm going to be able to finish 

10 with this witness whether or not we take five minutes. 

11 

12 then. 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

THE COURT: Okay. Let's just break for the afternoon 

MR. BAKER: Thank you, Your Honor. 

THE COURT: See you Monday at 

MR. BAKER: Your Honor, can I be excused for 

THE COURT: Yes. 

MR. BAKER: Thank you. 

[End of Portion Designated for Transcription} 
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1 MONDAY, NOVEMBER 1, 2010 AT 9:11 A,M, 

2 [Beginning of Portion Designated for Transcription at 

3 1:22 p,m.] 

4 THE COURT: Okay, We're back on the record. I think we 

5 have to do it since it's a new day, Dr. Schifini. Please 

6 stand, raise your right hand to be sworn by the Clerk. 

7 DR. JOSEPH SCHIFINI, PLAINTIFF'S WITNESS, SWORN 

8 THE CLERK: Please be seated, stating your full name, 

9 spelling your last name for the record. 

10 THE WITNESS: Joseph Schifini, S-c-h-i-f-i-n-i. 

11 THE COURT: Whenever you're ready, Mr, Baker. 

12 MR, BAKER: Good morning, Your Honor -- good afternoon, 

13 Your Honor, After a good lunch, Your Honor. 

14 THE COURT: Good afternoon. 

15 DIRECT EXAMINATION RESUMED 

16 BY MR. BAKER: 

17 Q Dr. Schifini, welcome back. 

18 A Thank you, 

19 Q I want to do a little housekeeping with you first, 

20 and then I'm not going to have very much longer with you on 

21 direct. 

22 So if you would, your treatment of Mr, Rodriguez is 

23 contained in Exhibit 42; is that correct? And 42 if contained 

24 in volume 2; is that fair? 

25 A It looks like it would volume 3 --
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1 Q Volume 3? 

2 A -- if it's 42. 

3 Q Thank you. And what is contained in Exhibit 42, 

4 does it contain the records of your care and treatment of 

5 Enriquez Rodriguez. 

6 A I want to say mine is actually 41, what it looks 

7 like. 

8 Q Let's start that over again. All right. 

9 It is 41. It is contained in Exhibit volume 2. Do 

10 you have that? 

11 A I do have it, but I don't have the ones that we made 

12 copies of the other day, I have the original one. 

13 Q Does that one contain it? No. 

14 MR. BAKER: The Court's indulgence. 

15 THE COURT: Sure. 

16 THE WITNESS: Here they are. I have them up here. 

17 MR. BAKER: Thank you. 

18 THE WITNESS: I left them up here last. 

19 MR. BAKER: Oh, incidentally, Your Honor, I found the 

20 copies that were Bate stamped that I had brought to Court and 

21 didn't realize I was holding the wrong one. So lowe the 

22 Court money for some Bate stamps and photocopies that were 

23 unnecessary, although very well done. 

24 

25 

THE COURT: You had them along, Mr. Baker? 

MR. BAKER: I believe I did. 
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1 THE COURT: You put us through that exercise needlessly. 

2 MR. BAKER: Your Honor, I --

3 UNIDENTIFIED SPEAKER: I had to join the printer's union 

4 over there. 

5 MR. BAKER: I believe it's a sanction. I should have to 

6 buy everybody lunch. 

7 THE COURT: Oh. How about drink, Mr. Baker. 

8 MR. BAKER: I believe that. 

9 [Laughter) 

10 MR. BAKER: Your Honor, can I ask for a brief hour and a 

11 half recess. Okay. 

12 THE COURT: Just joking. Just joking. 

13 MR. BAKER: I get it, Your Honor. 

14 BY MR. BAKER: 

15 Q Exhibit 41 is your treatment records in this case? 

16 A Yes, they are. 

17 Q And they contain records of the care and treatment 

18 that you rendered to Enriquez Rodriguez as a result of his 

19 injuries at the Palms Hotel and Casino? 

20 A Yes. 

21 Q And was your treatment reasonable, necessary and 

22 causally related to the injury --

23 A 

24 Q 

25 A 

Yes. 

he sustained at the Palms Casino? 

It was. 
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1 Q Is that your opinion to a reasonable degree of 

2 medical probability? 

3 A Yes, it is. 

4 Q And what was the bill that you generated with 

5 respect to care and treatment? 

6 A I did not bring that bill with me, and it wouldn't 

7 be part of this copy, but I'm sure you have a total there 

8 somewhere. I just don't know what exhibit it is. 

9 Q The bill is not contained in Exhibit 42 -- Exhibit 

10 41? 

11 A No. That's just a copy of my -- of my chart. 

12 THE COURT: Is it in this copy that Counsel gave me the 

13 other day? 

14 MR. BAKER: I'm not sure, Your Honor. 

15 THE COURT: You don't think so? 

16 MR. BAKER: I don't know, Your Honor. If you give me 

17 just one-half a sec. 

18 THE COURT: Sure. 

19 [Pause] 

20 BY MR. BAKER: 

21 Q We've disclosed in the course of discovery bills in 

22 the amount of $9,000 for your care and treatment so far in 

23 this case? 

24 A 

25 bills. 

That sound approximately the rate for the medical 
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1 Q For the services that you've rendered to this point 

2 in time? 

3 A Yes. 

4 Q And are bills of $9,000 reasonable, necessary, and 

5 causally related to the subject accident? 

6 A Yes. 

7 MR. BAKER: Move to admit 41, Your Honor. 

8 THE COURT: Any objection, Mr. Ward? 

9 MR. WARD: None other than the standing objection, Your 

10 Honor. 

11 THE COURT: Very well, noted for the record; 41 will be 

12 admitted. 

13 [Plaintiff's Exhibit 41 Received] 

14 BY MR. BAKER: 

15 Q And if you'll go to 40, is this the surgery that you 

16 performed -- is it correct to call them surgeries, or would 

17 they be procedures? 

18 A They're procedures performed in a surgery center. 

19 But because of the potential consequences they oftentimes are 

20 treated as if they are surgeries because of the potential side 

21 effects. 

22 Q Would it be fair to say that the lumbar sympathetic 

23 blocks are more procedures and the inferentation of the spinal 

24 cord stimulator was more surgical in nature? 

25 A Yes. You could argue either way for either one of 
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1 them. But, yes, I would agree with that statement. 

2 Q And it had to be performed at the surgical center; 

3 is that correct? 

4 A Yes. 

5 Q And Exhibit 40, is that the surgical center records 

6 and bills? 

7 A Yes. 

8 Q And was -- would you please tell the Court what the 

9 bill for the surgical procedure was? 

10 A Well, there were two procedures performed there. 

11 One was a lumbar sympathetic block, I think the third of which 

12 that he had. One of the bills for that is $1,972, and that's 

13 a reasonable standard bill for the southern Nevada community. 

14 Q Is it also necessary and causally related to the 

15 subject accident? 

16 A It is. 

17 Q To a reasonable degree of medical probability? 

18 A Yes. 

19 Q And that's to be found on Bates Number 04 in Exhibit 

20 Number 40, which is contained in volume number 2? 

21 A Yes. 

22 Q And then there's another bill which is contained on 

23 '03, for $32, 550? 

24 A Yes. That is the bill for the surgery center costs 

25 associated with the implantation of the triple lead spinal 
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1 cord stimulator, which is also reasonable, necessary and 

2 causally related to the Palm's incident, based on my 

3 experience with these type of procedures and reviewing surgery 

4 center bills. 

5 Q TO a reasonable degree of medical probability? 

6 A Yes. 

7 MR. BAKER: Move to admit 40, Your Honor. 

8 THE COURT: Any objection, other than that stated 

9 previously? 

10 MR. WARD: No, Your Honor. 

11 THE COURT: 40 will be admitted. 

12 [Plaintiff's Exhibit 40 Received] 

13 BY MR. BAKER: 

14 Q You have Dr. Becker [phonetic], the Defendant's 

15 expert witness report, is that right? 

16 A I have, Your Honor. 

17 Q And he speaks about mountains out of mole hills and 

18 a constellation of injuries; is that correct? 

19 A Yes. 

20 Q And one of the things that you talked to me about 

21 was that RSD is associated with the shrinking of the nerve 

22 fibers in the tissue of the toe, which could result in things 

23 like ingrown toes; is that correct? 

24 A Yes. You're changing basically the ratio of the 

25 nail to the nail bed. As you shrink the tip of the toe the 
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1 toenail stays the same size and it doesn't fit very well. 

2 Q And that's something in your experience and through 

3 the medical literature, which is related to either a complex 

4 sympathetic pain syndrome or and RSD? 

5 A Yes. 

6 Q So would it make you giggle or something, if it was 

7 suggested that Mr. Rodriguez' ingrown toenail is part of this 

8 constellation of symptoms as related to his RSD? 

9 A Would it make me giggle? 

10 Q Sure. Or do you anticipate that someone with RSD 

11 would get an ingrown toenail? 

12 A No. That's kind of an anticipated progression of 

13 this. 

14 Q And would it be fair to say that within the record 

15 now we've seen ingrown toenails which are associated with RSD? 

16 A 

17 Q 

18 A 

19 Q 

20 A 

21 Q 

22 A 

23 Q 

24 A 

25 Q 

Yes. 

Edema? 

Yes. 

Allodynia? 

Yes. 

Hyperesthesia? 

Yes. 

Change in colors? 

Yes. 

Temperature changes? 
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1 A Yes. 

2 Q All of these are objective signs of R5D; is that 

3 right? 

4 A Yes. And just to point out, and I think we pointed 

5 this out last time, is those can be present in some 

6 circumstances and then absent, you know, a day later. 50 some 

7 of the color changes and things like that can be kind of 

8 transient, depending on when you're actually performing the 

9 objective examination. 

10 Q And that's -- does that dovetail with the finding of 

11 a one hundred percent relief in pain in the prior sympathetic 

12 lumbar blocks? 

l3 A Yes. 

14 Q And that's again evidence of the fact of an existing 

15 neurologically mediated pathology? 

16 A Yes. 

17 Q And is that the same too, with respect to the 

18 response to the temporary pain stimulator? 

19 A Yes. 

20 Q Doctor, I'm going to ask you a question that's, I 

21 don't know how you're going to feel about it, if it was 

22 suggested to you that I am orchestrating this treatment and 

23 building a case for him for gain, through my law office, how 

24 would you respond to that? 

25 A It would be quite a feat, because there's multiple 
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1 doctors involved in multiple States, in mUltiple specialties 

2 that you would have had to contact and orchestrate, and --

3 that would be quite a feat. 

4 Q It adds a little nefarious sound to it. 

5 A A little more than that, yes. 

6 Q Okay. I appreciate you saying that. 

7 Could you turn to Exhibit Number 32. 

8 MR. WARD: Object to the last question and move to strike 

9 the answer. There's been no suggestion that he's 

10 orchestrating everything in this case. 

11 THE COURT: No suggestion at all? 

12 MR. WARD: No. 

13 MR. BAKER: And, Your Honor, let me state for the record, 

14 is that he and I spoke about what occurred during opening and 

15 everything's good as between us. You know, I'm not -- I'm 

16 fine with that. 

17 But with respect to the fact that whether 

18 Dr. Foranti's [phonetic] bill came to my office, rather than 

19 another medical care provider, I understand doing that in 

20 front of a jury so people could look at me and say: Oh, bad 

21 lawyer, look what he's doing. But I believe that that's 

22 suggestive. 

23 

24 

25 

MR. WARD: May I respond to that? 

THE COURT: Motions granted to the nefarious comment. 

MR. WARD: I would just like to respond to that. 
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1 THE COURT: Sure. 

2 MR. WARD: In fairness to Mr. Baker. My -- the reason I 

3 asked that question is not because that I think Mr. Baker is 

4 being nefarious, but because I believe that the submitting the 

5 patient to Dr. Foranti, and the billing, and the report were 

6 litigation expenses and not treatment expenses. 

7 I did not say, nor did I suggest that there was 

8 anything nefarious about it. I just thought it was -- it was 

9 not a referral from the doctor. He didn't write report to the 

10 doctor and it's potential litigation. People do that all the 

11 time, there's nothing wrong with it. I didn't suggest there 

12 was anything wrong with it. 

13 I withdraw the question. 

14 That's the reason why I asked that question. 

15 I withdraw my question. 

16 Very well. 

18 I hope I'm not imputing your integrity, it's 

19 not 

20 THE COURT: You know, here's the thing, gentlemen, and 

21 I'm sure Mr. Baker is aware of that, I'm not sure Mr. Ward if 

22 you're aware of it or not, we're seeing more and more and more 

23 pretrial motions in limine on the subject of whether a case is 

24 attorney-driven or somehow, you know, some medical build-up on 

25 the issue of being attorney-driven. 
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1 And so, you know, the Court is sensitive to the 

2 issue, because I see the issue come up a lot of times in 

3 motions in limine. I don't know whether it was a motion in 

4 limine in this particular case, frankly because I see the 

5 particular motion in limine so many times. 

6 And what I'll often ask counsel is, do you have any 

7 evidence that the case is attorney-driven. Because if you do 

8 I'd like to see it right here, right now. Maybe it is 

9 relevant. 

10 MR. WARD: I don't have any and I'm not contending it. 

11 THE COURT: I understand you don't. But I think since 

12 the issue came up I though you might want to know I think 

13 maybe what the source of it might have been. 

14 MR. WARD: Certainly, certainly. 

15 MR. BAKER: And my comment and my question was withdrawn, 

16 Your Honor. 

17 THE COURT: Okay. Very well. 

18 BY MR. BAKER: 

19 Q And can you please turn to Exhibit Number 32, in 

20 exhibit number -- in volume number 2, please. Are you there? 

21 A I'm already there. 

22 Q Now I'd like to -- is this medical records having to 

23 do with the excision of an ingrown toenail --

24 A 

25 Q 

Yes. 

-- in Enrique Rodriguez? 
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1 A Yes. 

2 Q As you stated that's a medical condition and medical 

3 procedure that you see frequently associated with complaints 

4 of RSD? 

5 A Yes. 

6 Q I'd like to go through just a couple of sections of 

7 it with you real quick. If you'll go through muscular 

8 skeletal; what does it say? 

9 A On the page 4 of this exhibit? 

10 Q Exactly. Thank you. 

11 A Okay. Muscular skeletal joint pain, muscle cramps, 

12 back pain, difficulty with walking. 

13 Q Are all of those things typically associated with 

14 RSD? 

15 A Yes. 

16 Q And is this a podiatrist? 

17 A This is a podiatrist, yes, Dr. Stacey [phonetic], I 

18 believe. 

19 Q So is it fair to say we now have a pain management 

20 doctor, an orthopedic surgeon, a two pain -- well, two or 

21 three pain management doctors all noting symptoms consisting 

22 with an RSD, in this patient? 

23 A 

24 Q 

25 A 

Yes. 

Let's go to something else. Let's go to skin. 

The integument/skin section notes change in color 

AVTranz 
E-Reporting and E-Transcription 

Phoenix (602) 263-0885 • Tucson (520) 403-8024 
Denver (303) 634-2295 

10 App. 1908



• • 
17 

1 and change in nails, both of which are indicative of RSD, or 

2 CRPS. 

3 Q Is change in color, that type of vascular mediated 

4 change in color, due to the sympathetic response that you 

5 described to the Judge earlier? 

6 A Yes. That's what I believe this to represent. 

7 Q Again, is that consistent with complaints of RSD? 

8 A Yes. 

9 Q And was the treatment reasonable and necessary and 

10 causally related to the subject incident? 

11 A It was. And there was another finding in there 

12 consistent with RSD, which is under the hematologic and 

13 lymphatic system. Slow to heal after cuts which implies and 

14 impaired vascular supply to the extremity. 

15 Q And the doctor performed an excision; is that right? 

16 A Yes. 

17 Q You'd be in a position to know? 

18 A Yes. 

19 Q Thank you. Do you know what the bill for this 

20 particular treatment was? 

21 A It appears to $782.50. 

22 Q Is that reasonable and necessary, causally related 

23 to a reasonable degree of medical probability? 

24 

25 

A Yes. 

MR. BAKER: Move to admit -- what exhibit number was 
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1 that, please? 

2 THE WITNESS: 32. 

3 MR. BAKER: Move to admit 32, Your Honor. 

4 THE COURT: Any objection, Mr. Ward? 

5 MR. WARD: No news one, Your Honor. 

6 THE COURT: Very well. It's noted for the record. I 

7 will be admitted. 

8 [Plaintiff's Exhibit 32 Received] 

9 BY MR. BAKER: 

10 Q I'm going to switch gears on you for a little bit, 

11 perhaps take you into an area that's a little bit more 

12 significant. You stated that Enriquez will require a 

13 permanent pain stimulator; is that right? 

14 A Yes, that's my opinion. 

15 Q And that was your opinion to a reasonable degree of 

16 medical probability; is that correct? 

17 A Yes, that's correct. 

18 Q And that's as a direct and approximate cause of the 

19 subj ect incident? 

20 A Yes. 

21 Q And that's to a reasonable degree of medical 

22 probability? 

23 A It is. 

24 Q What's the desire for the pain stimulator? Is it to 

25 permanently mask his pain, or something different? 

AVTranz 
E-Reporting and E-Transcription 

Phoenix (602) 263-0885 • Tucson (520) 403-8024 
Denver (303) 634-2295 

10 App. 1910



• • 
19 

1 A It's basically something when you've ran out of 

2 options and you're trying to cover up the pain based on that 

3 filter sort of theory that we talked about earlier. 

4 So essentially it's -- there's no other way to fix 

5 the nerve problem. It's probably within the spinal cord at 

6 that point and the stimulator is present to cover up the pain. 

7 So when it's on the pain's covered up. When it's off it's not 

8 covered up. So the pain would still be there. 

9 Q And Dr. Shaw testified that even though the pain 

10 won't be felt the condition is still there? 

11 A Yes. 

12 Q You concur with that? 

13 A I do. 

14 Q Is it then your opinion that Enriquez Rodriguez, 

15 with respect to his knee, suffered a permanent, it can be 

16 forever, injury to his left knee? 

17 A Yes, that's my medical opinion. 

18 Q And Dr. Shaw also spoke about the fact that although 

19 the pain might be masked he'll continue to limp? 

20 A He will continue to limp due to some anatomical 

21 abnormalities present within the knee which cause him to limp, 

22 which also caused changes in his posture and his gait. 

23 He may still require assistive devices if the 

24 majority of the reason he's using those is because of the pain 

25 in combination. So it really depends on the ratio of the pain 
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1 versus the anatomic abnormalities which may continue to cause 

2 problems and need for assistive devices for arnbulation. 

3 Q And Dr. Shaw testified that he believes that carpal 

4 tunnel syndrome that's he reported is caused by the use of 

5 assistive devices, from probably some weight gain, compiled 

6 with just the need to use his hands while -- to move around. 

7 Do you concur with opinion? 

8 A I do, yes. I think that's very reasonable to 

9 assume. We oftentimes see that in patients who are using 

10 assistive devices. Because if they injure one or both of 

11 their lower extremities, they're now using a cane or a crutch, 

12 which puts a lot of extra weight and pressure on the wrist, 

13 which oftentimes leads to a diagnosis of carpal tunnel 

14 syndrome. 

15 Q And if he continues to need to use the assistive 

16 devices is he caught in a vicious circle, or is that carpal 

17 tunnel going to spontaneously heal? 

18 A He's already formed it, so it's not going to 

19 spontaneously heal even if the assistive devices and the need 

20 for those go away. 

21 Q And you're aware, and you've treated Mr. Rodriguez 

22 for pain in other areas than just his knee; is that right? 

23 A That's correct. 

24 Q And when you gave him the trial pain stimulator, the 

25 temporary pain stimulator, would you remind the Judge what 
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1 occurred with respect to his lumbar pain? 

2 A We were attempting to treat both the lumbar and the 

3 lower extremity symptoms with the same device. Although 

4 initially 80 percent of his pain was resolved in the 

5 procedure, or the operating room, as he got to do the test 

6 drive over the four days we lost the coverage of his low back 

7 and all of the stimulation provided him with complete relief 

8 of his left lower extremities. So we could get that under 

9 control, but his back was not able to be under control with 

10 the stimulator, so his back is still and issue for him. 

11 Q Do you know Enriquez' major, or there wasn't one 

12 noted in the record with respect to his lumbar complaints? 

13 Did we discuss this already? 

14 A No. But I think it's -- the best sort of 

15 explanation for that is found I believe in Dr. Fallgett's 

16 [phonetic) notes where he basically says that at this point, 

17 you know, he's now going to start focusing on the low back, 

18 because we've sort of addressed his knee. 

19 So it's sort of you have to prioritize symptoms that 

20 patients have. His knee was the overwhelming problem at that 

21 time. And as his gait and posture continued to be an issue 

22 for him, his back became more of a problem as time went on, 

23 and it continues to be a problem for him. 

24 Q In your experience treating over these last, how 

25 many years has it been now --
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1 A I think almost --

2 Q No, your experience in being a medical provider? 

3 A Oh, in my experience, I've been a physician since 

4 1993. 

5 Q In the area of pain? 

6 A In pain management, well, that sort of encompasses 

7 all specialties. So specifically pain since 1997. 

8 Q From your experience and does the medical literature 

9 suggest that individuals with overwhelming situs of pain tend 

10 to complain less, or focus less on the secondary pain areas? 

11 A Yes. I mean, and that's why when I see a patient I 

12 will have them divide up their pain into different areas of 

13 percentages, so I know what to focus on first. 

14 Q And do you find that physicians tend to concentrate 

15 most on the overwhelming pain area? 

16 A Yes. I mean, that's why we call it the chief 

17 complaint. So, I mean, it's -- you know, a patient may say: 

18 I have left knee pain, back pain, neck pain, this and that and 

19 they may list out a list of pain complaints. And you may get 

20 them to focus on something and say: What is your main 

21 complaint? What would you like me to address specifically 

22 today? And for him initially that was left knee. 

23 Q Okay. Is the pain stimulator going to work if 

24 Enriquez is able to afford it? 

25 A Yes. 
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1 Q What's going to happen now, to a reasonable degree 

2 of medical probability, with respect to his lumbar and 

3 cervical complaints? 

4 A They will become more obvious. Unfortunately as you 

5 decrease one pain it becomes more obvious. It's sort of like 

6 when I explain to patients that if you have one pain that 

7 supersedes another one you'll focus less on that. 

8 So the example I always give, if you're hammering 

9 something and hit a hammer onto your thumb, I don't care if 

10 blood is squirting out of your thumb, if somebody comes up and 

11 stomps on your big toe, your big toe is going to hurt more. 

12 At that particular moment you're going to focus on that. 

13 So you could ask the patient the question at that 

14 moment, what's bothering you more, they may say the big toe, 

15 even though blood is squirting out of their thumb. But as the 

16 big toe pain resolves you're now going to be focusing back on 

17 the other complaint. 

18 So it just becomes more obvious. Your mind kind of 

19 focuses on and prioritizes things in a different way than you 

20 may expect. I mean, a lot of times back pain is very 

21 disabling to patients. But although Mr. Rodriguez had back 

22 pain his knee seemed to be the main focus. 

23 Q Dr. Shannon [phonetic], when she was speaking, and I 

24 believe it was on cross, it wasn't in response to something 

25 that I said, and analogy of a bunch of people talking in a 
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1 room, and one person screaming in a room standing next to you, 

2 when that person shuts up finally you can hear the background 

3 noise. Do you concur with that type of analogy? 

4 A I think that's similar to what I just described, 

5 that's probably a better analogy. 

6 Q Do you want to use it from now on? 

7 A I probably will. 

8 Q I'll get you licensing rights through that, and 

9 she'll probably have to sign something. 

10 So did we describe why you believe Enriquez has 

11 lumbar pain? 

12 A I think I touched on it a little bit, but not --

13 Q And we've spoken to so many people recently that I'm 

14 getting a little bit unclear as to who said what. But can you 

15 please talk to the Judge about how -- what's the mechanism of 

16 Enriquez' lumbar pain? 

17 A Well, the mechanism probably began during the 

18 initial event, but progressively worsened as time went on, 

19 based on his abnormal gait, which created sort of a 

20 compensatory reliance on other structures in your body. 

21 So when your left knee hurts you may put more of 

22 your weight on your right, so you may end up with a right knee 

23 problem. When your leg hurts, your knee hurts, and you now 

24 have to use crutches, which was present and continues to be 

25 present in Mr. Rodriguez, that will change your gait, your 
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1 ability to ambulate without assistance, but it also will 

2 change your posture. 

3 And those postural changes were not only things that 

4 were suggested, they were actually noted I believe on a -- or 

5 excuse me, a CAT scan -- or no, I'm sorry, an x-ray study that 

6 I saw I the chart, by Dr. Strilo [phonetic], it was 

7 interpreted by him, showing some postural changes. 

8 So it's not just subjectively, I look at him and I 

9 say, he's walking differently than I would expect him to walk. 

10 It's demonstrated, and findings are present even on x-ray 

11 studies. 

12 So I believe it started with the initial event and 

13 has progressively worsened over the time that Mr. Rodriguez 

14 has been suffering from the pain in his knee. 

15 Q Overwhelmingly have the medical records demonstrated 

16 an antalgic gait with respect to Mr. Rodriguez? 

17 A Yes. 

18 Q And do you believe that the precipitating event in 

19 this developing lumbar problem was the incident that occurred 

20 at the Palms Hotel in 2004? 

21 A Yes. I don't see how you can separate the two. 

22 Q Did that incident at the Palms in 2004 cause his 

23 lumbar back pain, according to the mechanism that you just 

24 described? 

25 A I think ultimately, yes, it caused it. Was it 
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1 directly -- was it the overwhelming complaint at the moment, 

2 no. But I think over time it developed. 

3 Q Well, maybe I should ask this way: but for the 

4 event at the Palms Casino would Mr. Rodriguez be suffering 

.5 from back pain today? 

6 A No. 

7 Q Is that your opinion to a reasonable degree of 

8 medical probability? 

9 A Yes. 

10 Q And over time, still ambulating with an antalgic 

11 gait, still using the assistive devices, if the pain 

12 stimulator is placed in him more, what do you to a reasonable 

13 degree of medical probability believe is going to happen with 

14 respect to his lumbar complaints? 

15 A I believe he'll ultimate submit to injection therapy 

16 directed towards his lumbar spine, and ultimately surgery, or 

17 more likely than not of the fusion type. Based on his weight 

18 that a laminectomy or discectomy would create instability in 

19 his spine and lead to more surgeries that are sort or 

20 additive. 

21 I think, in my experience with dealing with similar 

22 cases and dealing with surgeons, they would opt in a person of 

23 a body habit like Mr. Rodriguez has progressed into being, 

24 being overweight, they're going to opt more towards a fusion 

25 type surgery, which is going to create more stability in the 
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1 spine. 

2 Q With respect to the laminectomy, does the fact that 

3 he has 

4 MR. WARD: Object; move to strike the last answer. This 

5 witness is an anesthesiologist, he's not an orthopedic or a 

6 neurosurgeon, and I believe this is beyond the area of his 

7 expertise as to what kind of surgery will be done and who will 

8 do it. 

9 THE COURT: Mr. Baker? 

10 MR. BAKER: Would you like me to lay foundation, Your 

11 Honor? 

12 THE COURT: I would. 

13 BY MR. BAKER: 

14 Q Since 1993 you've had many, many pain patients; is 

15 that true? 

16 A Yes. 

17 Q And many, many pain patients who have had antalgic 

18 gaits; is that correct? 

19 A Yes. 

20 Q And many, many pain patients who have had bio-

21 mechanic and postural changes with respect to their lumbar 

22 spine? 

23 A Yes. 

24 Q And with respect to those patients you sent them out 

25 to see surgeons; is that correct? 
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1 A Yes. And the other way, yes. 

2 Q Okay. And so you've had referrals back and forth, 

3 to you to manage the pain, and to the surgeons for a potential 

4 surgical approach; is that fair to say? 

5 A It's a team effort, yes. 

6 Q And you're part of that team? 

7 A I am. 

8 Q And an important part of that team? 

9 A I think so. 

10 Q And as part of that team you keep in communication 

11 with the surgeon, about the surgeon's recommendations and 

12 treatment, cross-diagnoses, and prognoses; is that correct? 

13 A Yes. Very seldom am I surprised, although I'm not a 

14 surgeon as the other attorney pointed out, I am able to 

15 anticipate basically, I'm very rarely surprised what the 

16 surgeon will recommend as I've sent the patient to a surgeon 

17 for a particular consultation. I typically can anticipate 

18 what is going to be recommended. 

19 So although I'm not performing the surgery myself I 

20 am able to anticipate what the answer is going to be after 

21 they've seen the surgeon. 

22 Q And that anticipation is based upon medical 

23 recognition of the physiologic factors which necessitate in 

24 the surgery; is that fair to say? 

25 A Yes. 
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1 Q And you send it to the surgeon to actually perform 

2 the procedure, but it's a surgical referral; is that fair to 

3 say? 

4 A Yes. 

5 Q And you continue to communicate with the surgeon 

6 about the treatment course? 

7 A Yes. 

8 Q And he continues to communicate with you about the 

9 treatment course? 

10 A Yes. 

11 Q And the option for surgery becomes part of that team 

12 effort that you've discussed? 

13 A Yes, it's always an option. 

14 Q And you've seen the bills for these surgeries many, 

15 many, many times since 1993? 

16 A Yes. 

17 Q And you're familiar with the reasonable and 

18 customary charges for surgery, including -- well, as distinct 

19 from the physiological and pathological needs leading to 

20 surgery? 

21 A Yes. 

22 Q Okay. And based upon that knowledge, your 

23 experience, your training, the many, many, many times that 

24 you've seen us in a clinical sense, and your team effort with 

25 a surgeon, is it your opinion to a reasonable degree of 
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1 probability that Enriquez Rodriguez will require a lumbar 

2 surgery associated with the injuries he sustained at the Palms 

3 Hotel? 

4 A Yes. 

5 MR. WARD: Your Honor, I object and move to strike. It's 

6 one thing to report on what other practitioners have done, 

7 which I object to, but it's still one -- it's one thing to do 

8 that. 

9 It's quite another to make a prognostication as to 

10 what a surgeon would do. The last time I checked this 

11 witness, even though he's a very well qualified 

12 anesthesiologist, he's still sending patients out for surgical 

13 consultations, he's not making them himself. 

14 And I think that establishes that while he may be 

15 the smartest guy in the world he's not qualified to give that 

16 opinion for this Court. And in addition he's not been 

17 disclosed as an expert. 

18 MR. BAKER: And, Your Honor, these are identical 

19 objections that were made at the time when Dr. Shaw testified. 

20 Based upon the Pravue versus Radine [phonetic] case that we've 

21 given you that speaks about the fact, that not only can a 

22 doctor speak to reasonable sustentative causation, but even 

23 standard of care. 

24 Even when designated as a treating physician, and 

25 not retained witness, and a wide, wide latitude granted in a 
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1 case I can never remember the name of, that I submitted to the 

2 Court during the course of Dr. Shannon's examination, I 

3 believe he has adequate foundation to testify to it. The case 

4 law readily supports you, in addition with the NRS, which 

5 speaks about what the scope of an expert's testimony can be. 

6 MR. WARD: And I would simply add, that case is not about 

7 a non-disclosed expert offering opinions outside of their 

8 field as to what kind of future treatment somebody else might 

9 get that's not been previously disclosed. 

10 BY MR. BAKER: 

11 Q Do you believe that he's going to require a lumbar 

12 surgery? 

13 A Yes. 

14 Q Dr. Shaw spoke about the fact that he might require 

15 either a laminectomy or a fusion, but it seems to me that you 

16 believe a fusion would be more appropriate under these 

17 circumstances? 

18 A Yes. I believe a laminectomy would be a stepping 

19 stone to a fusion. So progressing in that sense is just going 

20 to add medical costs and time delays for what ultimately seems 

21 to be reasonable to do for Mr. Rodriguez. 

22 Q Mr. Rodriguez hasn't been shown to be overwhelmingly 

23 stenotic either, has he? 

24 A He does have some stenosis present, which is multi-

25 factorial. It's due to disk bulging and ligamentus 
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1 hypertrophy, all narrowing the canal that is housing his 

2 nerves and his spinal cord. 

3 Q Do you believe he's going to need a fusion and 

4 laminectomy? 

5 A No. 

6 Q Okay. So fusion is the road that you believe that 

7 this is going to take? 

8 A Yes. 

9 Q And that's your opinion to a reasonable degree of 

10 medical probability? 

11 A Yes. 

12 Q And is the requirement for that fusion related to 

13 the biomechanical and postural changes undergone by 

14 Mr. Rodriguez as a result of the incident at the Palms Hotel 

15 in 2004? 

16 A Yes. 

17 Q And is that your opinion to a reasonable degree of 

18 probability? 

19 A Medical probability, yes. 

20 Q Thank you. And yesterday I explained to you that 

21 sometimes I forget to say medical probability. Each time I 

22 ask to a probability of understanding I mean medical 

23 probability. 

24 A 

25 Q 

Yes, I do. 

And each of the questions you've answered have been 
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1 to a reasonable degree of medical probability? 

2 A Yes, they have. 

3 Q Are they going to run off straight to do a fusion? 

4 A No. 

5 Q Can you explain the treatment course that would be 

6 necessary on a somewhat less invasive basis prior to fusion? 

7 A There would need to be some diagnostic, further 

8 diagnostic workup that would be necessary. Dr. Kidwell, 

9 another pain management physician that was involved in the 

10 care of Mr. Rodriguez, had performed some epidural injections 

11 in the cervical and lumbar spine previously, but they were 

12 fairly -- no offense to Dr. Kidwell [phonetic] -- they were 

13 fairly generic sort of injections, where he was trying to 

14 infiltrate local anesthetic and some steroid medicine over 

15 multiple levels, which is indicative of the type of procedure 

16 that he had done. It was not really diagnostic, it was meant 

17 to be therapeutic. So that's -- that particular injection had 

18 a purpose to it. 

19 The type of injections we're talking about are oftentimes 

20 referred to as selective nerve root blocks, or transforaminal 

21 epidural injections, where you're trying to isolate a disk 

22 segment. Once you get an idea of which disks -- or disk or 

23 disks are involved in the process, then you would move to 

24 performing lumbar provocation discography to determine the 

25 pain generator and the exact level. And then based on putting 
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1 all the pieces of the puzzle together: the patient's symptoms, 

2 the MRI, the diagnostic injection studies including 

3 discography, you would then formulate a plan to have a fusion 

4 type surgery. 

5 Q Start with the MRI. Do you know the cost for the 

6 MRI in this area? 

7 A It's around 1,400, $1,500. 

8 Q And would that be reasonable, necessary, and 

9 causally related to the subject incident? 

10 A Yes. 

11 Q To a reasonable degree of medical probability? 

12 A Yes. 

13 Q With respect to the discography, that also has to 

14 take place at a surgical center? 

15 A Yes. 

16 Q So could you tell us -- break down the costs 

17 associated with the discography? 

18 A Based on the levels that his MRI shows, issues which 

19 with -- which are multiple levels, he would need 

20 discography at L1 to L2-3, L3-4, and L4-5, above and below the 

21 levels of suspected pathology, which would help to validate 

22 that study. 

23 Q Are those control discs? 

24 A The Ll-2 and L4-5 would be, yes. So it would need 

25 to be a four level discogram. And again, using the surgery 
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1 center, costs of $1,972 per level. You'd have about $8,000 in 

2 costs associated with just surgery center fees. And then 

3 there would be a physician fee, which is about $750 a level. 

4 So there'd be another $3,000 in costs for the discogram, which 

5 would be performed one time. 

6 Q $11,000 altogether? 

7 A Yes. 

8 Q And would those discograms at those multiple levels 

9 be reasonable, necessary, and causally related to the subject 

10 incident at the Palms Hotel? 

11 A Yes. 

12 Q And that's a -- your opinion to a reasonable degree 

13 of medical and only medical probability? 

14 A Yes. 

15 Q Okay. With respect to the injections, what type of 

16 injections would Enrique require? 

17 A Those would sort of precede the discography. And 

18 those would be the transforaminal epidurals, or selective 

19 nerve root block injections. Those would ultimately be 

20 performed in a series of three at multiple levels, just to get 

21 an idea of where you're dealing with the pain from. So there 

22 would be two needles with each one of those. The cost 

23 associated with that particular injection from a physician 

24 standpoint would be approximately $1,500. The cost from a 

25 surgery center standpoint would have been approximately 
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1 $4,000. It is my anticipation to a reasonable degree of 

2 medical probability that that would have to be done twice. So 

3 you're talking about an extra $11,000 for two injections. 

4 Q 10,500? 

5 A I think it's 55 

6 Q 11,000, right. 

7 A Yeah. 

8 Q Okay. And is that $11,000 for -- and the injections 

9 associated with that reasonable, necessary, and causally 

10 related to the subject incident? 

11 A Actually I did the math wrong for you. I led you to 

12 believe something that wasn't true. It's 16,500, because it 

13 would have been done three times. 

14 Q Okay. And I was going to ask you about that. 

15 Typically it's a series of three shots? 

16 A Yes. 

17 Q And the total cost for that would be $16,500? 

18 A Yes. 

19 Q And is -- are those shots, injections, and the 

20 associated costs reasonable, necessary, and causally related 

21 to the incident occurring at the Palms Hotel? 

22 A Yes. 

23 Q And is that your opinion to a reasonable degree of 

24 medical probability? 

25 A Yes. 
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1 Q Tell us about the lumbar surgery that he will 

2 undergo. 

3 A The lumbar fusion surgery involves removal of a disc 

4 and placement of a combination of metal and bone into an area 

5 where the disc used to be so it maintains that height. There 

6 is hardware that is placed in the form of screws and bars in 

7 that particular area. Basically what I describe to patients 

8 is kind of like super gluing a handle onto your favorite 

9 coffee mug. You -- your hands are very important while you're 

10 -- while the glue is bonding, but after the glue bonds your 

11 hands are no longer important. The hardware is there to hold 

12 all the bony structures in place so that the patient does not 

13 move too much to displace any of that bone fragments or the 

14 metal that's placed in there. 

15 So that -- the big determining factor, would that need to 

16 be done at one or two levels. That's what I do not know. And 

17 I don't want to guess on that. Based on the MRI, I would say 

18 it's L2-3 and L3-4 which are the likely levels to be done. 

19 That would change the price range for the surgery from 

20 approximately $100,000 for a single level fusion all the way 

21 up to about $150,000 for a two level fusion, including the 

22 hospital costs and the physician costs. 

23 Q That's exactly the numbers to which Dr. Shaw 

24 testified, I believe. So you concur with his opinion in that 

25 regard? 
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1 A I do, because I don't think anybody at this point 

2 knows if it's going to be a one level .or two level type 

3 fusion. 

4 Q But is it your opinion to a reasonable degree of 

5 medical probability that at least a one level fusion will have 

6 to be performed upon Enrique Rodriguez caused by the injuries 

7 he sustained at the Palms Hotel and Casino? 

8 A Yes. 

9 Q And that's your opinion to a reasonable degree of 

10 probability? 

11 A Medical probability, yes. 

12 Q Thank you. And the 100 to $150,000 was reasonable, 

13 necessary, and caused by the subject collision? 

14 A Yes. 

15 Q By the subject incident at the Palms Hotel and 

16 Casino? 

17 A Yes. It was sort of a collision, yes. 

18 Q Yeah. Well, I was kind of thinking that too. Thank 

19 you. And that's your opinion to a reasonable degree of 

20 medical probability? 

21 A Yes. 

22 Q Is -- and I asked Dr. Shaw this. I want you to do 

23 two prognoses for me, for the Court please. One is I'd like 

24 you to inform the Court what you see in Enrique Rodriguez's 

25 future with respect to his pain, the constellation of pain 
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1 that he describes if he gets the spinal cord stimulator on a 

2 permanent basis and if he does not get the spinal cord 

3 stimulator on a permanent basis? 

4 A Well, I think that if he gets the spinal cord 

5 stimulator on a permanent basis his life will be much 

6 different than it is now. The pain level will be down. 

7 Again, once you take away that pain, you're going -- other 

8 things are going to become more obvious and the focus may 

9 become on his back. The least of all of his problems I'm 

10 worried about is his neck at this point. But again, that 

11 as you fix the back, the neck may become the focus. But I'm 

12 looking at 

13 Q Nobody's been real comfortable to comment on any 

14 future treatment with respect to his neck. Are you? 

15 A Not at this point. I don't -- I mean obviously it's 

16 there on all the pain diagrams, but I don't know what that's 

17 going to require and I don't feel comfortable stating anything 

18 to a reasonable degree of medical probability. The best I can 

19 give you is possibilities, which I know is not necessarily 

20 preferred here in court. But as far as his neck -- or excuse 

21 me, his neck, I would sort of leave that to speculation as to 

22 what's going to happen there. 

23 But in relation to his back and his knee, I don't 

24 foresee the gait abnormalities dramatically changing just the 

25 pain level is gone. I believe Dr. Becker even speculated that 
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1 he feels that Mr. Rodriguez will require a knee replacement 

2 and put that --

3 Q Who said this? 

4 A Dr. Becker, the other expert that was included in 

5 the life care plan provided. 

6 Q Whose expert? 

7 A The defense expert. 

8 Q So the defense expert says that he believes he's 

9 going to need a knee replacement? 

10 A Yes, according to the life care plan and the coding 

11 by Ms. Highland, who's, I guess, a vocational rehab 

12 specialist. They talked about in 5 to 10 years Mr. Rodriguez 

13 will need a total knee replacement if he doesn't lose weight. 

14 And I didn't see how they had planned on getting him to lose 

15 weight because it seems like as his gait abnormality and his 

16 life has changed, his weight has done nothing but increase. 

17 So I don't know how we're magically going to make him lose 

18 weight at this point. But they estimated a cost of 

19 $103,751. 94 --

20 Q Is that a single time cost? 

21 A It's a one-time cost only, which 

22 Q With respect to a knee replacement? 

23 A Which was odd for the circumstances because knee 

24 replacements, as Dr. Becker I'm sure should know, have 

25 lifetime plans sort of with them, or life spans. Usually 
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1 that's in the range of 10 to 15 years. So it's likely that 

2 once you get a knee replacement, in 10 to 15 years you're 

3 going to have to have a second one. And in Mr. Rodriguez's 

4 situation, likely a third one depending on the age limits and 

5 things. Dr. Becker also pointed out that Mr. Rodriguez has 

6 good genes and apparently is planning on living a while. So I 

7 would anticipate that there's going to be a need for three 

8 knee replacements just because of the gait abnormalities and 

9 the weight. 

10 He will also need a permanent spinal cord stimulator. We 

11 outlined those costs. And I believe that he will need a -- at 

12 least a one level lumbar fusion. That doesn't even account 

13 for the potential for what we call adjacent segment breakdown. 

14 Once you fused one level, you're potentially now exposing the 

15 other levels, you know, to additional risk of surgery, which 

16 is usually given at a 1 to 3 percent chance per year. 

17 So even if you kind of take the average of that and look 

18 at the level at which you would have an operation, which in 

19 this case let's -- we'll just pick L3-4 just as a single 

20 level. You're looking at a risk above and below. So within 

21 25 years -- and he still has at least a 25-year life 

22 expectancy -- an adjacent segment problem is probable, 50 

23 percent or more, at one or both of those levels, just based on 

24 the simple math. 

25 Q Did you see in Doctor --
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1 MR. WARD: Object. Move to strike on the same basis, the 

2 witness has not been disclosed to prognosticate as to future 

3 areas of surgery. I do not believe he's a surgeon and I think 

4 it's inappropriate for him to offer testimony in that area. 

5 THE COURT: Mr. Baker? 

6 MR. BAKER: I submit to my -- the Court the argument I've 

7 made several times now with respect to this issue. 

8 THE COURT: Well, could we hear something more with 

9 respect to where that information comes from? 

10 MR. BAKER: Which information specifically, Your Honor? 

11 THE COURT: The 2 percent per year, the possibility that 

12 the adjoining discs may deteriorate further after that 

13 surgery. 

14 BY MR. BAKER: 

15 Q You've been a long-time physician for many pain 

16 sufferers. Is that fair to say? 

17 A That's correct. 

18 Q And you've read the medical literature with respect 

19 to adjacent segmental disc disease; is that correct? 

20 A Not only have I read the literature regarding the 

21 subject, I've been a medical legal expert both on the 

22 plaintiff and the defense side. And I've read reports from 

23 physicians on each side and no one seems to argue with the 1 

24 to 3 percent sort of range. I kind of picked the number sort 

25 of in the middle, sort of as a middle of the road number, but 
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1 there's a 2 percent range. 

2 It's basically based on accelerated degeneration which 

3 occurs. If you take away a segment if you just think of it 

4 as three workers, one guy is now -- he calls out sick, the 

5 other two are going to have to do more work. And with a 

6 fusion you're looking at it as a permanent sort of an issue, 

7 and the additional adjacent segments are going to have to do 

8 more work. So it's a very accepted fact of that 1 to 

9 3 percent range. I'm sure we could get you some literature 

10 Q Is adjacent segmental disc disease something that's 

11 commonly recognized in the Las Vegas medical community? 

12 A In the world community, not just Las Vegas. 

13 Q And is it something that's even warned about when 

14 surgeons are speaking to their patients about the possible 

15 consequences and normal risks of surgery? 

16 A Yes. 

17 Q Is it contained in writing on those forms that 

18 you've seen? 

19 A It's typically a big list of -- it's almost like a 

20 disclosure list. I discuss with the patient erectile 

21 dysfunction, adjacent segment breakdown, infection, death, 

22 paralysis. I mean those are kind of the list of things that 

23 surgeons typically will put in a consultation with a 

24 recommendation for surgery. 

25 Q Have you ever been pro --
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1 MR. WARD: May I renew my objection, Your Honor. I 

2 believe -- it's not that I don't think this witness is a well 

3 qualified anesthesiologist. It's not that I don't think he 

4 discusses such things with his patient. But he's not 

5 disclosed as an expert witness and I think it's insufficient 

6 to come in and testify about orthopedic things on the basis of 

7 I've read some articles and I've talked to some doctors and 

8 I've seen some reports. I think that's insufficient. 

9 THE COURT: Mr. Baker? 

10 MR. BAKER: That's not what he testified, Your Honor. He 

11 testified that in his experience as a treating physician for 

12 long-term pain sufferers he's seen many, many instances of 

13 this. He speaks to his patients about this, he discusses 

14 these issues with others; that he's spoken about it on behalf 

15 of both plaintiffs and defendants. 

16 BY MR. BAKER: 

17 Q And has that been in courts, in the district court 

18 in Clark County, Nevada? 

19 A It's been in court in Nevada. But it's also the 

20 same discussion I have when we talk about the reason for 

21 discography with patients. We're using the above and below 

22 sort of levels as control levels to determine are they bad at 

23 the time you're contemplating surgery, understanding that 

24 these will go bad on a more likely than not basis eventually 

25 based on that 1 to 3 percent sort of adjacent segment 
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1 breakdown. 

2 Q And is it also true that the discography that you 

3 perform, for example, if it's an L4-5 disc that's suspect of 

4 being bad and that they're going to fuse and an L3-L4 

5 discogram shows an internal disc obstruction in the superior 

6 disc, is that information that you provide used by surgeons 

7 to determine then to do a two level instead of one level 

8 fusion? 

9 A Yes. I mean all that information becomes important. 

10 And in that scenario you would have had to test the L2-3 disc, 

11 which would be kind of considered a normal disc in that 

12 scenario, and then the L5-S1 disc, that they would not show 

13 any anatomic -- any major anatomic abnormalities or any pain 

14 responses. 

15 Q Okay. 

16 MR. BAKER: Based upon that, Your Honor, the cases that 

17 we provided you with respect to the discretion that the Court 

18 has in allowing a nonretained expert to testify, his 

19 experience, his treatment of patients, the communications he's 

20 had with doctors, plus the fact that he informs doctors 

21 whether or not an adjacent level is likely to have advanced 

22 disease on the basis of discography, I think it's appropriate 

23 for him to speak on this issue. 

24 THE COURT: The objection is overruled. For the record 

25 the Court notes Mr. Ward's objection. For the record, I 
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1 have similar testimony in other cases in this courtroom. I 

2 just was curious to know specifically from this witness. So 

3 thank you. 

4 MR. BAKER: You're welcome --

5 THE COURT: Please proceed. 

6 MR. BAKER: -- Your Honor. 

7 BY MR. BAKER: 

8 Q And is it your opinion to a reasonable degree of 

9 medical probability that he will undergo that sort of problems 

10 with the adjacent vertebral level? 

11 A Eventually. Again, if we're just sticking with kind 

12 of the average and just picking the 2 percent, I'm expecting 

13 that his life expectancy is going to be greater than 25 years 

14 as I've testified to earlier, which makes it more likely than 

15 not and probable, medically probable, that he will suffer 

16 additional breakdown above and/or below based on just the 

17 passage of 25 years of time. 

18 Q Have you spoken in your its entirety about your 

19 prognosis with respect to Enrique if he receives the permanent 

20 pain stimulator? 

21 A That won't change. The receipt of the permanent 

22 stimulator won't change the need for spine surgery. His pain 

23 was still there even with the temporary. 

24 Q And that's your opinion to a reasonable degree of 

25 medical probability? 
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1 A Yes. 

2 Q Before I asked you just as a kind of please describe 

3 to the Court what his life will be like, what his prognosis is 

4 if he gets the permanent pain stimulator. Have you discussed 

5 that in its entirety? 

6 A No. I mean obviously his pain -- we suspect his 

7 pain will be reduced. Hopefully he will become more -- or 

8 it's anticipated that he will become more functional, be less 

9 depressed about his situation that he's got going on. The 

10 idea of being more functional means quality of life, 

11 participation in activities of daily living that he has not 

12 been able to participate in at this point. But I don't think 

13 that's going to change significantly his development of this 

14 antalgic gait. I don't think that's going to change his 

15 development of the postural and specifically the gait 

16 abnormalities, or the need for the knee replacement or the 

17 lumbar surgery. 

18 Q Let me discuss something to you about his medicine, 

19 because you're describing a reduction in his pain associated 

20 with the implantation of the pain stimulator. Is that fair? 

21 A That's -- that is fair. 

22 Q Are you aware that he's currently on valium? 

23 A Yes. 

24 Q And have you reviewed the life care plan by 

25 Ms. Hartman? 
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1 A Yes. 

2 Q She had a total cost of the valium to his life plan 

3 of $10,230, with a present value -- and if you want to look at 

4 it it's on page 13 of the life care plan. 

5 A Do you have a -- I have a copy of 

6 MR. BAKER: May I approach the witness, Your Honor? 

7 THE COURT: Yes. 

8 MR. BAKER: Your Honor, may I stand next to the witness? 

9 THE COURT: Sure. 

10 BY MR. BAKER: 

11 Q Do you see the charges for valium? 

12 A Yes. 

13 Q And do you agree and concur that the total lifetime 

14 cost would be the approximate amount of $10,230? 

15 A Yes. 

16 Q Discounted to present value of $7,619? 

17 A Yes. 

18 Q Would there be a reduction associated with his 

19 reduction in his pain complaints for the future costs of his 

20 valium? 

21 A No. 

22 Q The same question with respect to the hydrocodone. 

23 Is that a painkiller? 

24 A 

25 Q 

Yes. 

And you see that the total cost for life would be 
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1 $16,741? 

2 A Yes. 

3 Q Does that sound reasonable to you? 

4 A It sounds reasonable, but that's one of the 

5 medications I would suspect that would be reduced by 

6 approximately 75 percent --

7 Q Okay. 

8 A -- along with the next item, which is morphine. 

9 Q Let's go before that, I gave the present value of 

10 16,000. Did you know -- excuse me, the total value of 16,000. 

11 Do you note a present value at 12,480? 

12 A Yes. 

13 Q So it would be your testimony to this Court that he 

14 may only need about a quarter of that cash? 

15 A Yes, or approximately $3,000 worth of hydrocodone 

16 over the lifetime. 

17 Q And how about with respect to morphine. It had a 

18 totaled up cost of 46,883 and a present at 34,749. Am I 

19 reading that correctly? 

20 A That is correct. 

21 Q Do you again concur with those cost projections? 

22 A I agree with the cost projections. But again, as 

23 the permanent spinal cord stimulator would be placed, my 

24 estimate of reduction would be approximately 75 percent as 

25 well. 
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1 Q So 75 percent of approximately $35,000? 

2 A Yes. 

3 Q Can you do the math? 

4 A I could. It's about 

5 Q 8,300? 

6 A -- 8,500 or something like that. 

7 Q Okay. And is that your opinion to a reasonable 

8 degree of probability? 

9 A Yes. 

10 Q And that cost would be reasonable, necessary, and 

11 casually related to the accident? 

12 A Yes. 

13 Q And that's true with respect to the valium as well? 

14 A Yes. 

15 Q And the hydrocodone? 

16 A Yes. 

17 Q How about what's Effexor? 

18 A Effexor is a antidepressant type medicine that's 

19 used for anxiety and depression. I'm hopeful that that will 

20 be reduced, but I'm not confident enough to say it to a 

21 reasonable degree of medical probability. 

22 Q 

23 A 

24 is 25,186. 

25 Q 

So the present value of the Effexor is? 

25 -- or present value is $18,667 and the total cost 

More likely than not, is that total present value 
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1 going to be required with respect to the injuries and damages 

2 sustained by Enrique at the Palms Hotel? 

3 A Yes. 

4 Q To a reasonable degree of probability? 

5 A Yes. 

6 Q Are there any other medications that he's currently 

7 on? By the way, some of those narcotic pain medications cause 

8 constipation? 

9 A Yes. 

10 Q Okay. And is it reasonable, necessary, causally 

11 related to give him something to try and assist with that 

12 problem? 

13 A Yes. I mean that's a very common problem, not only 

14 with the pain medications but the lack of activity and the 

15 concurrent use of muscle relaxer type medicines like valium 

16 and cyclobenzaprine, which is a Flexeril type medicine. 

17 Q Is the next medicine on that list cyclobenzaprine? 

18 A Yes, it is. 

19 Q And what's the total value as projected by Kathleen 

20 Hartman with respect to that medication? 

21 A The present value is $5,021 and the total cost is 

22 $6,774. 

23 Q With respect to the present value, would you 

24 anticipate a reduction in that specific medication? 

25 A No. 
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1 Q Okay. So more likely than not it will remain at 

2 5,021? 

3 A Yes. I would say that would remain due to the fact 

4 that it's a muscle relaxant. I didn't -- do not anticipate 

5 that being useful to treat his knee, but I would say that's 

6 more useful to treat his low back and partly his neck issues. 

7 Q That's your opinion to a reasonable degree of 

8 medical probability? 

9 A Yes. 

10 Q And that type of medication, reasonable, necessary, 

11 and causally related to the accident to a reasonable degree of 

12 medical probability? 

13 A Yes. 

14 Q And the two laxatives, are those two -- by the way, 

15 would you read the next two medications? 

16 A Doculace and Enulose syrup. Both are used for 

17 constipation. They're laxatives and stool softeners. The 

18 Doculace has a present value of $4,158 and a total cost of 

19 $5,610. The Enulose syrup has a present value of $10,157 and 

20 a total cost of -- I think this is probably incorrect. These 

21 numbers don't necessarily make sense. The total cost should 

22 be higher. So I'm 

23 Q Yeah, it seems like they're inverted. 

24 A Yes, or the number -- there should be a one in front 

25 of there. But I --
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1 Q Could you project for the Court what the total value 

2 of the 

3 A Well, if we're using the present value and we're 

4 assuming the numbers are inverted, they're approximately 

5 $11,000. Again, I would envision those would be decreased by 

6 75 percent as well, because much of the reason for the 

7 constipation is due to the use of the opiate type medicines, 

8 the hydrocodone and the morphine. 

9 Q And that's your opinion to a reasonable degree of 

10 medical probability? 

11 A Yes. 

12 MR. BAKER: You have a objection? 

13 MR. WARD: Yeah. I'd like to object for the record and 

14 move to strike. Your Honor, we've been given -- one of the 

15 experts that was disclosed in this case was a life care 

16 planner. And a life care plan was provided and the life care 

17 planner was deposed, and all of those questions were asked and 

18 answered. 

19 Now we find out the life care planner's not going to be 

20 called and this treating physician is testifying as to 

21 expenses that are much higher than set forth in the life care 

22 plan. There's no point in disclosing experts at some point if 

23 you can just bring in everything that you want to any way you 

24 want to do it. 

25 MR. BAKER: Your Honor, I --
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1 THE COURT: Mr. Baker? 

2 MR. BAKER: I think that we have the right to put in 

3 futures through either a life care planner or through the 

4 physicians who are actually referring and prescribing the 

5 future treatment. And I think that it's typically preferred 

6 by the Court for the doctors to put in the evidence rather 

7 than to have the life care planner go through the medical 

8 records and pick the medical records and try to project 

9 expenses. And I believe that the life care planner would 

10 probably have drawn exactly the type of hearsay objection from 

11 Mr. Ward that we've been hearing through the whole trial. 

12 This is a doctor testifying to medicines that have been 

13 prescribed to his patient, the future need for those medicines 

14 and the costs. And again, on the basis of the cases that 

15 we've given you, Gruber v. Levine [phonetic), the cases that 

16 we've cited to this Court for the wide discretion for him to 

17 speak, and the fact that he's actually a treating physician 

18 and not a retained expert. This is, respectfully, completely 

19 appropriate. 

20 THE COURT: Any final thoughts, Mr. Ward? 

21 MR. WARD: Yeah. I'll make it quick, Your Honor. I know 

22 Your Honor's tired of hearing this, but I feel the need to 

23 make the record because essentially here's the issue we have. 

24 When a life care planner comes in, the life care planner is 

25 given parameters about treatment. The life care planner 
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1 doesn't say this person needs a back surgery, but they do go 

2 out and do things. 

3 It's a -- to some extent it's a little bit like buying a 

4 car, say, you know, I went to this dealer and the car's this 

5 much and I went to this dealer and the car is this much, and I 

6 went to that dealer and the car is that much. And then when 

7 we take the life care planner's deposition, that's what we 

8 cross-examine him on. And essentially what we have instead is 

9 we have someone corning in and saying well, you know, off the 

10 top of my head, I just I'm not really sure what all those 

11 things cost, but I think it's a lot of money; and therefore, I 

12 think it's X dollars. And--

13 THE COURT: I think we're stuck with whatever the figures 

14 are in that exhibit. Is that an exhibit? 

15 MR. BAKER: It's not an exhibit, Your Honor. And I'm 

16 actually asking him to testify not with respect to the 

17 exhibit, but whether what's put forward on it comports with 

18 his understanding as a treating physician and as a doctor of 

19 what these medicines would cost. And I believe I laid the 

20 foundation for that asking if he knew what these medicines 

21 cost in the community, if he was being prescribed these 

22 medicines currently, if those medicines were reasonable, 

23 necessary and causally related to the subject accident, and to 

24 what the future costs of it. If I don't want to call the life 

25 care planner and put it in through percipient witnesses, I 
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1 believe that's completely appropriate. 

2 THE COURT: Final thoughts? 

3 MR. WARD: I would offer to voir dire their witness on 

4 this topic. 

5 THE COURT: I think you're entitled to examine this 

6 witness as you have been doing, Mr. Baker, but I don't think 

7 he can speculate about some figures being inverted or anything 

8 like that. So--

9 MR. BAKER: Yeah. And actually, Your Honor --

10 THE COURT: to that extent 

11 MR. BAKER: I was going to I thought that his 

12 objection was going to be that. And I wasn't -- I was going 

13 to withdraw that testimony, because if he is speculating that 

14 they're inverted or there should be a one 

15 THE COURT: Right. 

16 MR. BAKER: then that's not appropriate. 

17 THE COURT: To that extent, Mr. Ward's objection is 

18 granted. Otherwise it's denied. 

19 MR. BAKER: Okay. 

20 BY MR. BAKER: 

21 Q I asked you the question --

22 MR. BAKER: Thank you, Your Honor. 

23 BY MR. BAKER: 

24 Q I asked you the question about what his life would 

25 be like with the spinal cord stimulator. And let me ask you 
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1 before, you read -- was it Dr. Becker's report? 

2 A Yes. 

3 Q And do you recall when he said he in no way would 

4 want to trivialize the damage that was caused to 

5 Mr. Rodriguez's knee as a direct result of the trauma he 

6 sustained at the Palms? 

7 A Yes. 

8 Q If he was suggesting that he doesn't need a spinal 

9 cord stimulator given all the evidence that you've seen: your 

10 clinical exams and everything that you've reviewed, would you 

11 your opinion be that he was trivializing the knee injury? 

12 A I don't think he specifically addressed the spinal 

13 cord stimulator to the extent that I would have expected in a 

14 expert report, based on the fact that he's a orthopedic 

15 surgeon and a psychiatrist. I'm not sure how familiar he is 

16 with spinal cord stimulator and the technology, but this is a 

17 very standard procedure that we perform on these patients. 

18 Dr. Becker pointed out, as Mr. Enrique Rodriguez told him 

19 during the testimony, that I was the one -- and I remember 

20 Mr. Rodriguez being very excited about this -- that I was the 

21 one who put in Jerry Lewis's spinal cord stimulator, the 

22 Muscular Dystrophy Association chairman. He put that in 

23 Dr. Becker's notes. Dr. Becker felt the need to comment on 

24 that. 

25 I believe I'm an expert in this. I don't know that I 
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1 would consider Dr. Becker to be an expert in spinal cord 

2 stimulation just based on his lack of comment on these in any 

3 specific scientific way. There was no argument against the 

4 spinal cord stimulator; he just discounted the idea, which 

5 that was sort of ridiculous. 

6 Q Could you tell the Court what you believe the 

7 prognosis will be if Enrique doesn't receive a spinal cord 

8 stimulator? 

9 A I think it will be more of the same. I think you're 

10 going to see extensive weight gain, I think you're going to 

11 talk about knee replacements much earlier than we would have, 

12 you know, in Dr. Becker's estimation. He's an orthopedic 

13 surgeon, I'm just quoting his estimate. He felt that if 

14 there's no reduction in weight gain that a knee replacement is 

15 going to be necessary in the next 5 to 10 years. Without 

16 increasing his activity some way, I don't know how we're going 

17 to get that weight loss. So just looking at it from a purely 

18 knee standpoint, he's going to need a knee replacement in the 

19 next 5 to 10 years. 

20 If the weight keeps escalating -- I think we've kind of 

21 estimated here that he's gained 60 to 70 pounds; some 

22 estimates are even up to 100 pounds more than his ideal body 

23 weight -- I get the feeling that, to a reasonable degree of 

24 medical probability, that the need for the knee replacement 

25 will be escalated and occur much quicker than it is now. And 
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1 he will still need the three knee replacements over time. 

2 He'll eventually submit to the back surgery and -- that we 

3 talked about just because of the gait abnormalities, which are 

4 going to be present due to the knee operation. 

5 We haven't even got to the fact that he's now describing 

6 some right knee pain, which is oftentimes a result of the gait 

7 abnormality. So I don't even want to get into that part of it 

8 because there's other things that happen as a result of this. 

9 So more of the same will occur if he doesn't get the spinal 

10 cord stimulator. 

11 Q Did you read in Dr. Shaw's records where Dr. Shaw 

12 recommended potentially a gastric bypass? 

13 A I believe, yes, he did call for a gastric bypass 

14 surgery. 

15 Q So without a spinal cord stimulator, he might even 

16 have to undergo gastric bypass? 

17 A In order to lose weight, yes. 

18 Q Doctor, is Mr. Rodriguez disabled? 

19 A Yes. 

20 Q Is he permanently disabled at this point? 

21 A Yes. 

22 Q And is he 100 percent disabled? 

23 A I don't --

24 Q Do you defer that to somebody who does vocational 

25 rehabilitation? 
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1 A Yes. 

2 Q And if he receives the spinal cord stimulator and 

3 makes great advances as we hope he will, would you defer what 

4 his future vocational capabilities would be to that same sort 

5 of vocational rehabilitation expert? 

6 A Yes. 

7 Q Doctor, has -- have all your opinions today been to 

8 a reasonable degree of medical probability? 

9 A Yes. 

10 Q I appreciate your time. 

11 MR. BAKER: Pass the witness, Your Honor. This is going 

12 to call to the floor. No. 

13 THE COURT: Do you want a short break, Mr. Ward, before 

14 we 

15 MR. WARD: I would, Your Honor. 

16 THE COURT: I'm sorry? 

17 MR. WARD: I would if it please the Court. 

18 THE COURT: Okay. Let's do a five-minute break, 5, 

19 10-minute break. 

20 MR. WARD: Thank you, Your Honor. 

21 MR. BAKER: Thank you, Your Honor. 

22 [Recess] 

23 THE COURT: Now we're ready for cross-examination. 

24 Right, Mr. Ward. 

25 MR. WARD: Thank you, Your Honor. 
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1 CROSS-EXAMINATION 

2 BY MR. WARD: 

3 Q Doctor, you told us on Friday that -- actually you 

4 didn't tell us anything on Friday, Friday was Nevada day, so 

5 we weren't here. 

6 You've been retained as an expert witness before? 

A 

8 Have you ever been retained by Mr. Baker or his Q 

9 firm? 

10 A His firm, yes. 

11 Q On how many occasions? 

12 A Three. 

13 Q Three. And what were you retained for? 

14 A Two review records, kind of a forensic record review 

15 to come up with a treatment plan for a patient. And I think 

16 those are the three -- I think that that's the only purposes, 

17 other than being a treating physician. 

18 Q 

19 A 

20 Q 

21 A 

22 Q 

23 patients? 

24 A 

25 Q 

Okay. And review of opposing reports? 

Yes. 

Now as a treater, how do you -- do you see patients? 

Yes. 

Patients come in and they're referred by other 

Other doctors, usually. 

Your referrals usually come from doctors? 
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1 A Usually. But it can come from attorneys, it can 

2 come from other patients, things like that, family members. 

3 Q Sure. Sure. And so when those situations arise you 

4 take a look at the patient themselves? 

5 A Yes. 

6 Q And you interview them? 

7 A Yes. 

8 Q Do you take notes? 

9 A Yes. 

10 Q Do you examine them? 

11 A Yes. 

12 Q Sometimes you look at prior medical records? 

13 A When available, yes. 

14 Q Do you routinely gather all their medical records? 

15 A It depends on the circumstances. That's preferable, 

16 but not always available. 

17 Q Okay. Do you routinely look at expert reports? 

18 A Yes. 

19 Q Opposition expert reports? 

20 A Yes. 

21 Q As a treating physicians? 

22 A Yes. That's part of the job, yes. 

23 Q It is? In what way, what do you how is looking 

24 at opposing expert reports part of being a treating physician? 

25 A Well, you want to see the totality of the records 

I\VTranz 
E-Reporting and E-Transcrlption 

Phoenix (602) 263-0885 • Tucson (520) 403-8024 
Denver (303) 634-2295 

10 App. 1954



• • 
63 

1 when -- again, when available, and all these records were made 

2 available to me, which would include Dr. Becker's [phonetic] 

3 records, I'm assuming you're referring to. But you want to 

4 look at all points-of-view and to come to an unbiased 

5 conclusion regarding the information presented. 

6 So it's a piece of data that would be odd for me to 

7 dismiss or not look at. 

8 Q So whenever you have a regular patient you get all 

9 expert reports, even opponent litigation reports? 

10 A If they're available, yes. I typically am referred 

11 those. I mean, again, no one's really discussed with me in my 

12 practice, but the great majority of my practice, probably 80, 

13 85 percent of it revolves around the industrial system. So 

14 oftentimes I am court-appointed to see a patient and I have 

15 all these documents available to me. So it's not unusual for 

16 me. 

17 Q Well, when you're court appointed you're actually 

18 actively involved in litigation, are you not? 

19 A No. I'm usually the, sort of the guy who's middle 

20 of the road and sort of calls it like it is, which is why the 

21 court refers the patients to me for the review. So I'm just 

22 the guy chosen. 

23 Q Okay. You're the guy that's the middle of the road. 

24 You're the guy who said in 2008, "I believe that this patient 

25 had undergone conservative treatment"? 
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1 A Yes. 

2 Q Okay. Now in 2008 we were four years post-accident? 

3 A Yes. 

4 Q And he had how many surgeries at that point? 

5 A I think it was two surgeries on his left knees. 

6 Q And how many doctors had he seen? 

7 A I'd have to total them up, but approximately eight 

8 to ten. 

9 Q Okay. And how many MRIs and arthrograms had he had? 

10 A Several. 

11 Q And how many times had he been to physical therapy? 

12 A I don't know. 

13 Q And that's your -- that's what you call conservative 

14 treatment? 

A 15 To the point where I was involved, yes, that -- I 

16 would consider that conservative treatment. 

17 Q What do you call "non-conservative treatment"? 

18 A Where we're implanting things in patients, like the 

19 spinal cord stimulator, things like that --

20 Q 

21 A 

22 spine. 

23 Q 

24 you? 

25 A 

Oh. 

-- where we're talking about a major surgery on the 

Okay. Now, you never talked to Dr. Foranti, did 

I have talked to Dr. Foranti --
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1 Q About this case? 

2 A -- but not in this particular circumstance. 

3 Q Okay. So you haven't talked to Dr. Foranti about 

4 this case? 

5 A No. 

6 Q You haven't seen Dr. Foranti's notes about this 

7 case? 

8 A Handwritten notes? 

9 Q Notes? 

10 A You're going to have to be a little more specific, 

11 because I've seen records from Dr. Foranti regarding the 

12 handwritten notes. I don't think those were made available to 

13 me. 

14 Q You've seen a report, have you not? 

15 A Yes. 

16 Q You've seen more than that? 

17 A I've seen what? 

18 Q More than that 

19 A I think 

20 Q -- from Dr. Foranti? 

21 A I think I've seen documentation, typed 

22 documentation. I'm not sure exactly what you're referring 

23 to. 

24 

25 

MR. WARD: May I approach the witness, Your Honor? 

THE COURT: Yes. 
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1 BY MR. WARD: 

2 Q This is Exhibit 25 and it's printed on yellow, it's 

3 not an. original, but is that what you've seen? 

4 A Yes. 

5 Q You haven't seen anymore, right? 

6 A No. 

7 Q And you know what that is, right? 

8 A It's a report. 

9 Q Right. It's not notes, is it? 

10 A You asked about notes, that's why I didn't know what 

11 you meant, but --

12 Q Right. You know what notes are? 

13 A Well, this could also be considered an office visit 

14 note. So again, you know - -

15 Q Okay. 

16 A - - I'm just using your terminology, and I didn't 

17 understand it, and you didn't explain it very well. 

18 Q Okay. I'll try to do better. 

19 A Okay. I'm waiting. 

20 Q You told us on Thursday that Dr. Foranti diagnosed 

21 this patient with having RSD, didn't you? 

22 A I said he needed further work-up for the RSD. 

23 Q And didn't you tell us that a number of people had 

24 diagnosed him as having RSD --

25 A Yes. 
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1 Q -- including Foranti? 

2 A Yes. Dr. Foranti, Dr. Miller, Talber, myself, Dr. 

3 Fallgett, so that's a number of people. 

4 Q Right. So let me very specific, you testified that 

5 a number of people that had diagnosed Mr. Rodriguez as having 

6 RSD. Isn't that correct? 

7 A Yes. 

8 Q You did not testify that they testified that they 

9 needed further work-up; isn't that true? 

10 MR. BAKER: That misstates his testimony, Your Honor. 

11 THE COURT: I'm sorry. 

12 MR. BAKER: I said that misstates his testimony. That's 

13 exactly what he testified to. 

14 THE COURT: I'll ask you to rephrase the question, Mr. 

15 Ward. 

16 MR. WARD: Sure. 

17 BY MR. WARD: 

18 Q Did you say that he testified that they needed 

19 further work-up, or did you say that he testified that his 

20 patient had RSD? 

21 A Are you talking about testifying or writing it in 

22 the notes? 

23 Q I'm talking about what you told this Court Thursday 

24 afternoon when you testified under oath right here, from that 

25 chair? 
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1 A You're talking about me testifying --

2 Q Yes. 

3 A and then you're talking about Dr. Foranti 

4 testifying. I just want to be clear to what question I'm 

5 answering. 

6 Q Sure. I'm asking you, did you tell us, Thursday 

7 afternoon, that a number of people, including Dr. Foranti had 

8 diagnosed Mr. Rodriguez as having RSD? 

9 A Yes. 

10 Q That is true? 

11 A That's true. 

12 Q You did not say they were testifying that he needed 

13 a further workup. You said that they testified that he had 

14 RSD. 

15 A When you say "they testified," again, I don't know 

16 that that document counts as testifying. So, again, I'm not 

17 sure what you're referring to. Do you have --

18 Q You're right. 

19 A -- some other documentation --

20 Q I apologize. 

21 A -- that I can review? Okay. 

22 Q You're right, I'm not clear, so I'm going to be 

23 clear. Your testimony Thursday afternoon 

24 A Yes. 

25 Q -- was that a number of doctors, including Dr. 
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1 Foranti, had found that Mr. Rodriguez had RSD? 

2 A Yes, that was my testimony. 

3 Q You did not say that Dr. Foranti had found that the 

4 patient needed a further workup, you said Dr. Foranti found 

5 that the patient had RSD? 

6 A Yes. I must have misspoke. 

7 Q You must have misspoke? 

8 A Yes. 

9 Q Let me play your testimony from Thursday afternoon, 

10 and let's see. 

11 [Pause) 

12 Q We seem to have a technical difficulty, so I'm going 

13 to, rather than -- I'm going to see if we can't figure out a 

14 way to work on this and I'll move on. 

15 THE COURT: Well, one second. On the bottom of the 

16 screen where it says "pause" if you were to click on that, 

17 will it then play? I don't know, I'm just asking. 

18 UNIDENTIFIED SPEAKER: I can't click it, that's my 

19 problem. 

20 

21 

22 

23 

24 

25 

THE COURT: Ms. Boyd, do you know what's going on. 

MR. BOYD: It's off. 

THE COURT: Okay. Very well then. 

MR. WARD: If you get it figured out you'll let us know? 

UNIDENTIFIED SPEAKER: Oh, yeah. 

MR. WARD: Now -- oh, there we are. 
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1 [Pause] 

2 MR. WARD: We did this over lunch and it worked fine. 

3 MR. BAKER: Your Honor 

4 THE COURT: That's always the way, isn't it. 

5 Mr. Baker? 

6 MR. BAKER: We had that conversation -- with respect, can 

7 I ask you not to play it for just one sec, please. 

8 UNIDENTIFIED SPEAKER: Sure. 

9 MR. BAKER: About the use of the deposition with respect 

10 to -- or testimony with respect to a witness and prior 

11 testimony. And he's just playing something not for 

12 impeachment purposes and not in any specific context. He's 

13 asked the witness if he said something. The witness answered 

14 what he said, and then he said, "Perhaps I misspoke" about 

15 something. 

16 So this is not impeachment, and is not the proper 

17 way, or the proper reason to use prior testimony, consistent, 

18 inconsistent or otherwise. 

19 THE COURT: Mr. Ward? 

20 MR. WARD: It is impeachment. It makes it clear, he 

21 didn't misspeak at all. 

22 THE COURT: Well, if he's playing it for purposes of 

23 impeachment, if we're able to play it, if that's his thought 

24 then I think he's entitled to explore that. 

25 MR. BAKER: Sure, and my objection is, Your Honor, he's 
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1 impeaching if he asks him, "Did you say this," and he says, 

2 "Yes," and then plays it to show that he in fact did say what 

3 he admitted to saying, that's not impeachment. 

4 THE COURT: Well, understand your point. But if he can 

5 cue it up and make it play, I'm inclined to allow him 

6 MR. BAKER: And I really --

7 THE COURT: the opportunity. 

8 MR. BAKER: want to see it, because it's cool, and 

9 I've never seen it never it happen before. 

10 THE COURT: You know what, Mr. Baker, it is so cool. 

11 It's one of the most effectives things that I've seen done 

12 during the course of trial. I've not seen it done in a bench 

13 trial, but I've seen it done in jury trials. It's really 

14 extremely effective, can be, especially with respect to these 

15 expert witnesses when the jury over a long period of time has 

16 heard an awful lot of them, it can be effective. 

17 [Pause] 

18 MR. WARD: Okay. While she's working on that I'm going 

19 to proceed ahead. 

20 THE COURT: Very well. 

21 BY MR. WARD: 

22 Q With Dr. Foranti, Dr. Foranti said, did he not -- do 

23 you have Dr. Foranti's reports? 

24 A I'm looking at, I'm sure, what you're going to refer 

25 to right now. 
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1 Q I'm sorry? 

2 A I said, I'm looking at what I'm assuming you're 

3 going to refer to right now, which is Dr. Foranti's report on 

4 page 5, which is Bate stamped. 

5 MR. WARD: Give me one second. 

6 [Pause] 

7 [Audio Tape Played in Courtroom] 

8 BY MR. WARD: 

9 Q So is that what you said you misspoke about? 

10 A That's exactly what I said, and I'm not sure I 

11 misspoke. I'm just looking at Dr. Foranti's report on page 4, 

12 which I'd like to draw your attention to, under "assessment". 

13 Q Well, I object, this -- we're not asking. Your 

14 counsel 

15 MR. BAKER: It's responsive 

16 MR. WARD: - - can ask you questions 

17 MR. BAKER: - - to the question. 

18 MR. WARD: - - you can't ask me questions. 

19 THE COURT: He was trying to - - very well, I'll ask you 

20 to rephrase your question the, Mr. Ward, with the 

21 understanding that Mr. Baker can follow-up his examination. 

22 MR. BAKER: Your Honor, can I ask, are you going to 

23 continue with the T.V.? 

24 

25 

MR. WARD: No. 

MR. BAKER: I can't hear anything that's being said over 

I\VTranz 
E-Reportlng and E-Transcrlption 

Phoenix (602) 263-0885 • Tucson (520) 403-8024 
Denver (303) 634-2295 

10 App. 1964



• • 
73 

1 it. 

2 MR. WARD: Can we -- there's just a buzzing. 

3 [Pause) 

4 MR. BAKER: Thank you. 

5 BY MR. WARD: 

6 Q Now, you saw Dr. Foranti's assessment, correct? 

7 A Yes, that's correct. 

8 Q And Dr. Foranti examined the patient, did he not? 

9 A Yes, he did. 

10 Q And you're aware that -- you've read this? 

11 A Yes. 

12 Q And you're aware that Mr. Rodriguez called it to his 

13 attention of what he thought were changes in the skin? 

14 A Yes. 

15 Q And you're aware that Mr. Rodriguez called to the 

16 doctor's attention what he thought were changes in the hair 

17 growth? 

18 A Yes. 

19 Q And you're aware that Mr. Rodriguez called to the 

20 attention of the doctor of what he thought the things were 

21 about sensitivity? 

22 A Yes. 

23 Q And you're aware that Mr. Rodriguez called to the 

24 doctor's attention, his toenails? 

25 A I believe so, yes. 
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1 Q Okay. And you're aware that Doctor -- that Mr. 

2 Rodriguez called to the doctor's attention, essentially 

3 everything that he had at that time, correct? 

4 A Yes. 

5 Q Okay. And in spite of hearing all that Dr. Foranti 

6 did not say: I think he's got RSD, did he? 

7 A No, he didn't say, I think he's got RSD. 

8 Q He said, "I think it's possible that he's got RSD," 

9 correct? 

10 A Yes. 

11 Q But more likely he's got something else? 

12 A Yes. 

13 Q Okay. And that's after he sawall of those things? 

14 A Yes. 

15 Q And those were essentially the same things that you 

16 saw that led you to diagnose that he did have RSD? 

17 A Yes. 

18 Q Okay. So Dr. Foranti saw them and did not diagnose 

19 RSD. You saw them and did diagnose RSD? 

20 A I don't know that Dr. Foranti didn't diagnose RSD. 

21 Q You can't read his report? 

22 A I read his report, and I'm point out something to 

23 you again, it's not my place, but I'm not sure that what 

24 you're asking me is correct. 

25 Q You would agree that Dr. Foranti did say it is 
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1 possible that he's got RSD, but it's more likely he's got 

2 something else? 

3 A Yes. I agreed with you earlier when you asked the 

4 same question. 

5 Q And then he said that further we do not have 

6 objective information, sufficient objective information from 

7 which to make a definitive diagnosis, correct? 

8 A Yes. Which is what I was answering earlier. 

9 Q And then the next line says: "If the pain continues 

10 or worsens I suggest that the patient undergo bone scans," 

11 correct? 

12 A Among other things, yes. 

13 Q Well, he goes on. But what I just read you is 

14 accurate, correct? 

15 A That is accurate, yes. 

16 Q "Bone scans" is the first thing he put in it. 

17 A It doesn't really need to be plural, but yes. 

18 Q Bone scans are not subjective, are they? 

19 A No. 

20 Q Bone scans are objective? 

21 A They can be. 

22 Q And -- well, what are the circumstances when they're 

23 not? 

24 A 

25 objective. 

Well, if they don't show anything then they're not 
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1 Q Oh, okay. So as I understand it, you had a bone 

2 scan of the patient? 

3 A Yes. 

4 Q And it was negative? 

5 A Yes. 

6 Q And you said, in effect, I'm just going to throw 

7 that out, right? 

8 A I don't know that that's exactly what I said, but, 

9 yes, I think that a bone scan is probably of the list of 

10 things I look at to diagnose with RSD or CRPS as one of the 

11 least useful pieces of information. 

12 Q But that apparently is not what Dr. Foranti felt, 

13 correct? 

14 A Well, I think you're misquoting his notes. 

15 Q Well, let me try it again. Feel free to read along 

16 with me. "Furthermore, at this time we do not have sufficient 

17 objective information from which to make a definitive 

18 diagnosis. If the pain continues or worsens I suggest that 

19 the patient undergo bone scans, comma," is that correct? 

20 A Well, there's a lot after the comma. 

21 Q I understand. 

22 A Yes. You've read it perfectly. 

23 Q Okay. Okay. NOW, you offered the opinion that 

24 everything, essentially all the treatment that Mr. Rodriguez 

25 has had in the last six years, five years, eleven months and a 
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1 week is a result of this accident, correct? 

2 A No, that wasn't my opinion. I don't think his 

3 asthma treatment is related to this accident. But, yes, I 

4 understand the spirit of your question. 

5 Q Other than the asthma can you think of anything that 

6 you have found is not related to this accident? 

7 A Nothing we've discussed. 

8 Q Now if you wanted to know about whether a damage on 

9 a car had come from a particular accident, it would help to 

10 know what happened in the accident wouldn't it? 

11 A Yes. 

12 Q And injuries to people to some extent are the same 

13 way, isn't it? 

14 A Yes. The mechanism of injury is what you're 

15 describing. 

16 Q Yeah. Before you know, before you're able to offer 

17 an opinion as to whether something's related it helps t.o know 

18 something about the accident? 

19 A Yes, sir. 

20 Q And it helps to know something about the condition 

21 of the patient after the accident; isn't that correct? 

22 A That's correct. 

23 Q Isn't it correct that you've never looked at the 

24 records from the doctor who examined the patient immediately 

25 after the accident? 

AVTranz 
E-Reporting and E-Transcription 

Phoenix (602) 263-0885 • Tucson (520) 403-8024 
Denver (303) 634-2295 

10 App. 1969



• • 
78 

1 A No, that's incorrect. 

2 Q That's incorrect? 

3 A Yes, that's incorrect. 

4 Q Okay. So you saw the records from Dr. Heaps 

5 [phonetic] ? 

6 A Yes. 

7 Q And you saw that Dr. Heaps conducted a complete 

8 physical examination? 

9 A I don't know if it was complete, but it was focused 

10 on complaints at the time. 

11 Q Well, did you read his deposition? 

12 A No. 

13 Q Are you telling me you don't know whether Dr. Heaps 

14 did an examination of the patient's neck? 

15 A I'm sure he did an examination of the patient's 

16 neck, focused mainly though on the main complaint or the chief 

17 complaint, which is a focused exam, which is typically done in 

18 the emergency room, which would have been the left knee. 

19 Q And you base that on what? How long have you known 

20 Dr. Heaps? 

21 A I don't -- I don't know Dr. Heaps. 

22 Q How many of Dr. Heaps' examinations have you seen? 

23 A I think this is the first one. 

24 Q The first one. And you actually haven't seen this 

25 one, correct? 
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1 A This one, yes, I have. 

2 Q You have seen the examination? 

3 A I'm sure that it was contained in the bundle of 

4 records that I reviewed. 

5 Q And you haven't read his deposition? 

6 A I don't believe so. 

7 Q So it would be your opinion, I take it, if Dr. Heaps 

8 testified that he examined the patient's neck and back and 

9 there wasn't anything wrong with it, that that just doesn't 

10 mean anything? 

11 A I'm not sure that there was anything wrong with it 

12 at that particular moment. So I wouldn't have any reason to 

13 disagree with that testimony. 

14 Q You saw the patient's description of the accident; 

15 did you not? 

16 A Yes. 

17 Q And did you see anything other than the neck as 

18 being involved? 

19 A Are you talking about the knee or the neck? 

20 Q I'm sorry, the knee? 

21 A No. 

22 Q Now, you reviewed the -- you reviewed the records of 

23 Dr. Miller, did you not? 

24 A 

25 Q 

Yes. 

Dr. Miller saw this patient for the first time, two 
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1 and a half years after the accident, isn't that correct? 

2 A I believe that's about the timeframe. 

3 Q And Dr. Miller noted that the patient told him that 

4 his neck was snapped backwards, he was dizzy and confused. 

5 "The patient sustained acute pain to the knee, neck, back and 

6 upper extremities," isn't that true? 

7 A I believe that's Dr. Miller's notes --

8 Q Okay. 

9 A -- that you're quoting. 

10 Q You didn't see any of that in the examination by Dr. 

11 Heaps, did you, other than the knee? 

12 A No. 

13 Q And it's your belief I take it that if I have 

14 something and snap my neck backwards sufficient to cause me to 

15 be dizzy, and sustain acute pain to my knee, neck, back and 

16 upper extremities, that when I go to the doctor because my 

17 knee hurts I can't feel anything else. 

18 A Occasionally that does occur. 

19 Q And a doctor examining me can't find anything else? 

20 A Some people feel physical exams are not all they're 

21 cracked up to be. 

22 Q Well, right. But you're testifying about this 

23 particular patient, are you not? 

24 A 

25 Q 

I am. 

And based upon this patient, and based upon the 
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1 things that you've read, would you suggest that this is a 

2 patient who seems to have a little more pain than the average 

3 person? 

4 A No. 

5 Q No? 

6 A I mean, I -- for the injuries he suffered, no. I 

7 mean, in the context of what we're discussing, then no. 

8 Q This patient consistently lists the pain as being 

9 constant, does he not? 

10 A Well, it's funny that you mention the word 

11 "consistently" because that's sort of the theme of this 

12 particular case from my review of the records. But, yes, he 

13 does mention that it's constant. 

14 Q He mentions it over, and over, and over as constant, 

15 doesn't he? 

16 A Yes. 

17 Q And he tells everybody that he goes to that it's 

18 constant, correct? 

19 A Yes. 

20 Q And he usually puts it as somewhere between eight or 

21 generally nine or ten on a scale of one to ten, right? 

22 A Yes. 

23 Q And what are the words that describe nine, was it 

24 "agonizing"? 

25 A I don't know. I used the word severe, but --
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1 Q Okay. Have you ever looked at any of the pain 

2 charts that he has, in terms of what they say about describing 

3 the pain? 

4 A That everybody has their own different pain charts, 

5 but the typical one is just a line with a zero and a ten on 

6 it, and you put a mark. It's just hard to interpret the 

7 number at that point. So most people put numbers, or words to 

8 account for language or intelligence barriers. 

9 Q Okay. Well, the patient did a pain drawing on 

10 January 25, '05, from the Wellness Group. 

11 [Counsel confer] 

12 MR. WARD: May I approach the witness, Your Honor? 

13 THE COURT: Yes. 

14 BY MR. WARD: 

15 Q Do you see that, Doctor? 

16 A I do. 

17 Q Now, you've seen other pain drawings that this 

18 patient has done, have you not? 

19 A Yes. 

20 Q In looking at all of his records so you could come 

21 in and testify about all this, you've looked at quite a number 

22 of pain drawings, haven't you? 

23 A I have. 

24 Q And you've seen on a number of occasions that this 

25 patient has been quite capable of putting down pain in 
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1 different areas of his body; isn't that right? 

2· A That's correct. 

3 Q Okay. But on this particular drawing two months 

4 afterwards he doesn't put down different areas of his body, 

5 does he? 

6 A No. He's just got an X on his left knee. 

7 Q Right. And the number 9 in that situation, what is 

8 that called? 

9 A It doesn't have a word associated with it. 

10 Q Okay. Does it have a word associated below it? 

11 A No. 

12 Q How about eight? 

13 A Eight has very severe, and ten has worse possible. 

14 So it's somewhere between very severe and worse possible, or 

15 horrible and agonizing. 

16 Q Yeah. So is pain is somewhere between horrible and 

17 agonizing. And so -- and this is constant, right? 

18 A Yes. I don't know that they asked it on this 

19 particular drawing, but, yes 

20 Q 

21 A 

22 Q 

23 A 

24 Q 

25 

Okay. 

-- it has been. 

May I approach the witness? 

Yes. 

Thank you, Your Honor. 

And you've seen over, and over, and over again that 
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1 the pain is constant. The pain in his knee is constant. The 

2 pain in his back is constant. The pain, all these places, 

3 right? 

4 A Yes. 

5 Q And, now, have you ever seen anyone other than Mr. 

6 Rodriguez, who was in horrible, agonizing pain? 

7 A Yes. 

8 Q What makes it look like? 

9 A They don't have a typical, sort of like a drug 

10 addict. You can really -- you can a show of somebody that 

11 looked like you or Mr. Baker, or Mr. Rodriguez, and say who's 

12 the drug addict and you wouldn't be able to pick it out. Pain 

13 is not something that you can look at somebody and determine 

14 whether they have it or not. 

15 That's why we have to ask people to fill out these 

16 pain diagrams and the visual analog pain scales. It's a --

17 sort of an accumulation of sort of experiences in a patient's 

18 life. Your three might be his nine. So it's -- you trust 

19 what the patient tells you. 

20 Q Well, when you said pain is something that you can't 

21 see, it's like if I tell you I've got a headache, you can't 

22 tell whether I have a headache or not? 

23 A 

24 Q 

25 A 

That's correct. 

But you've seen someone with a kidney stone? 

Yes. 
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1 Q A kidney stone I'm told is, and fortunately I 

2 haven't had one yet, but -- and I haven't had a baby, but I've 

3 heard that both of those can be relatively painful. 

4 A Yes. 

5 Q And oftentimes people react to them? 

6 A Yes. 

7 Q Okay. So, while you might not be able to tell 

8 whether I've got a headache or not, if I'm having agonizing 

9 pain, you suspect that I might be showing something. 

10 A It depends. I mean it's not a guaranteed thing. If 

11 you see somebody who's a ten, again they may be rating that as 

12 a ten based on their life experience. And this exact same 

13 thing could happen to somebody like you and it might be a 

14 three. So, again, that's their own personal sort of scale. 

15 It's not your scale compared to them. We're not comparing 

16 apples and apples. We're comparing apples and oranges. 

17 To someone who has a kidney stone and is writhing in 

18 pain and somebody who has a kidney stone who says, "Well, this 

19 is no big deal. I have these all the time." So, it just sort 

20 of depends. This is a new experience for Mr. Rodriguez. 

21 Q 

22 A 

23 Q 

24 A 

25 Q 

And Mr. Rodriguez is taking pain medication? 

He is, yes. 

He's taken morphine? 

Yes. 

He's taken OxyContin? 
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1 A No. 

2 Q OxyContin. 

3 A He's taking Hydrocodone. 

4 Q Okay, Hydrocodone. Is that like Vicodin? 

5 A Yes. 

6 Q What else is he taking for pain? 

7 A He's taking Valium for spasms and anxiety. He's 

8 also taking Flexeril, which is a muscle relaxer for spasms. 

9 He's taking medications to treat his depression which also are 

10 useful in treating pain, Effexor, are the medicines he's 

11 taking specifically for this problem. 

12 Q And in spite of taking all of these, some of these 

13 are narcotics, right? 

14 A Well, narcotics is kind of an unusual term and 

15 implies illegal substances, so he's taking --

16 Q Let me withdraw that. I don't want to --

17 A Yeah. 

18 Q I don't mean to imply that. 

19 A I didn't think you did. I just 

20 Q Some of them are opiates? 

21 A Opiate medications and then he's taking 

22 benzodiazepine, which is a Valium. So, multiple different 

23 types of medications. 

24 Q 

25 anything. 

Yeah, I did not mean to imply that he was doing 
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1 A I understand. I don't take it personally. 

2 Q Okay. But he's taking some fairly powerful pain 

3 medication, correct? 

4 A Yes, he is. 

5 Q Among the most powerful? 

6 A Yes. 

7 Q And he's still complaining of pain constantly? 

8 A Yes. 

9 Q Never relieves anything? 

10 A That's correct. 

11 Q And your explanation for that is that what? That it 

12 doesn't -- that it's not as bad as it might be with someone 

13 else, but he just can't tolerate it and that's why he -- he's 

14 got a low pain threshold. Is that what you're saying? 

15 A He might have a low pain threshold, but the type of 

16 pain that he has, oftentimes morphine and Lortab or Vicodin 

17 type medicines are ineffective in treating nerve pain, which 

18 seems the great majority of his symptoms. 

19 Q Okay. Now, you were asked a question about whether 

20 you had seen any evidence of Mr. Rodriguez being a malingerer? 

21 A Yes. 

22 Q Okay. Have you ever had a patient who was a 

23 malingerer? 

24 A I've suspected patients of malingering. 

25 been able to prove it. 
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1 Q What is a malingerer? 

2 A A malingerer is a DSM-IV, which is the sort of 

3 standard diagnosis both that a lot of psychologists and 

4 psychiatrists use to determine kind of classifications of 

5 different disease states or afflictions. Malingering is 

6 contained within that book, but it's specifically not a 

7 psychological or psychiatric disorder. It's a -- it's kind of 

8 put in another type of category. 

9 In order to diagnose somebody with malingering, you 

10 have to prove intent, which is the key ingredient in the sort 

11 of diagnosis. It's basically the intent to defraud something 

12 or prove that something is there. But you have to prove that 

13 somebody is lying. 

14 And although I have suspected patients of being 

15 malingerers in the past, the intent part was never disclosed, 

16 so therefore you can't make the diagnosis unless you prove 

17 intent. 

18 Q And that's the DSM-IV? 

19 A Yes. 

20 Q Okay. 

21 A Or the DSM-IVTR, I believe is what we're on now. 

22 Q Okay. But aside from the DSM, malingering is a 

23 word. Malingering was a word in the English language before 

24 the DSM was around, wasn't it? 

25 A Sure, but we're talking about a medical condition 
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1 here, so that would be the gold standard. 

2 Q Yeah. Well, I'm just asking you about malingering. 

3 What is it? 

4 A Well, that's my definition. 

5 Q Okay. 

6 A I gave you my definition. I'm using the one from 

7 the DSM-IV. 

8 Q Okay. So you're using the one from the DSM-IV and 

9 you're utilizing the part that says that you can't diagnose 

10 them as a malingerer unless you know what their intent is? 

11 A Well, intent seems to be the key to the definition. 

12 Q Okay. Is it -- in general, isn't malingering on a 

13 non-substantive basis, isn't malingering someone who 

14 exaggerates their symptoms for gain? 

15 MR. BAKER: Objection, relevance, Your Honor. It's a 

16 medical diagnosis. He's being asked to testify as a doctor. 

17 THE COURT: Well, I am wondering what the relevance is 

18 because I under -- I mean, to some extent, I think your follow 

19 up questions were fine, but I understood the doctor to say the 

20 other day that he didn't have any indication that Plaintiff 

21 was a malingerer. 

22 MR. WARD: Right, I understand. 

23 THE COURT: And so I thought you were following up. But 

24 if we're going to get too far afield here, then I'm going to 

25 sustain the objection. 
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1 MR. WARD: May I broach it just a little bit further and 

2 see if I can work it out? 

3 THE COURT: All right. 

4 MR. WARD: Okay. 

5 BY MR. WARD: 

6 Q You said that you felt the patient was not a 

7 malingerer? 

8 A Mr. Rodriguez, no, I never had any suspicion that he 

9 was a malingerer. 

10 Q Yeah. What did you do? What kind of testing did 

11 you do? What kind of anything did you do to come to that 

12 conclusion? 

13 A I didn't do anything other than speak with him, 

14 examine him, and deal with him over the course of my 

15 treatment. 

16 Q Okay. Did you ever see in all of these records that 

17 you looked at anything that was inconsistent about Mr. 

18 Rodriguez' claims? 

19 MR. BAKER: Your Honor, that's so broad. 

20 THE COURT: It's pretty broad. Can you narrow that 

21 focus? 

22 MR. WARD: Sure. 

23 BY MR. WARD: 

24 Q Did you ever see anything that didn't fit with what 

25 he was claiming to you? That he claimed one thing to one 
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1 person and one thing to another? 

2 MR. BAKER: Same objection, Your Honor. 

3 THE COURT: Can you be a little more specific, Mr. Ward? 

4 MR. WARD: Yes, Your Honor, I can. 

5 BY MR. WARD: 

6 Q Let's go to your first examination, which is 

7 November 26, '07, is that correct? 

8 A That's correct. 

9 Q And you say in here he divides his pain into 10 

10 percent neck pain, 2 percent right arm pain, 2 percent left 

11 arm pain, 8 percent mid back pain, 8 percent lower back pain, 

12 and 70 percent left leg and knee pain. Do you know how he did 

13 that? 

14 Is there a Bate number on the bottom of that? MR. BAKER: 

MR. WARD: 15 Sure, I've got -- mine says Schifini 003. 

16 MR. BAKER: Thank you. Sorry to interrupt. 

17 MR. WARD: Is that the same? 

18 THE COURT: Yeah, it's 

19 MR. BAKER: Is that this? Yeah, that's it. 

20 THE COURT: Yes. 

21 THE WITNESS: On the paperwork I have the patient fill 

22 out, it basically says divide your pain into 100 percent, so I 

23 don't know if he used a calculator or if he did the math in 

24 his head, but he understood it when I asked him, "The records 

25 you showed me before from 2005." He clearly didn't understand 
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1 it because he put 9 percent pain attributed to his left knee. 

2 So, he understood it in my office. I'm not sure 

3 exactly how he figured it out, but it's basically simple math. 

4 BY MR. WARD: 

Q 

A 6 You know, dividing something into 100. 

Q 7 Let me offer this and you tell me whether you agree 

with me. 8 You're talking about the document that we -- this 

9 one? 

10 A I can't see it. It's--

11 Q May I approach, Your Honor? 

12 THE COURT: Yes. 

13 BY MR. WARD: 

14 Q All right. 

15 A Yes, that's the same document you showed me earlier. 

16 Q Okay. My interpretation of that, because that's all 

17 he put, was that because he marked the box down below which 

18 said nine, that he was simply putting in that his pain was 

19 nine and not 9 percent. 

20 A Yeah, and that's my assumption too. I just was 

21 pointing out that he did the math on mine, but didn't do the 

22 math correctly here. 

23 Q Okay. 

24 A It was basically asking him the same sort of 

25 questions and I think he was just putting a pain score there. 
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1 Q Right. So, it would appear to you and to me both 

2 that he wasn't doing percentages on that pain drawing at all? 

3 A No, I would assume that pain drawing that you showed 

4 me from the Wellness Group, Bate stamped 00015, refers to, I 

5 would assume 100 percent pain in his left knee at that 

6 Q Right. 

7 A -- particular moment. 

8 Q Thank you. And how was it when you asked him, how 

9 was it did he explain to you how it was he was able to 

10 allocate his pain? 

11 A No, I'm just happy when patients can actually add up 

12 to 100. He -- 70 percent of his pain he attributed to his 

13 left leg and left knee, so the other 30 percent had developed 

14 in between the time he filled out your diagram that you 

15 referred from The Wellness Group to the time he saw me. 

16 Q Okay. And you put in here that the patient states 

17 that this pain originally began on November 22, 2004. 

18 A 

19 Q 

20 A 

21 Q 

22 A 

23 Q 

24 A 

25 for. 

---- ~------~-.-.~. 

Yes. 

Correct? 

Yes. 

And that's your note, right? 

That's my note, yes. 

What pain? 

The pain that he's -- that he's coming to see me 

AVTranz 
E-Reporting and E-Transcription 

Phoenix (602) 263-0885 • Tucson (520) 403-8024 
Denver (303) 634-2295 

10 App. 1985



• • 
94 

1 Q Okay. So interpretation is the pain is telling that 

2 the patient is telling that his 

3 A Next time, yeah. 

4 Q with the examination after he --

5 A No, but I mean yeah, yeah. 

6 Q You do know that his only compliant was knee pain? 

7 A Yes. 

8 Q Okay. And so the way you achieve consistency here 

9 is to say he must have had all this other pain but Dr. Heaps 

10 just wasn't able to find it and the patient wasn't even aware 

11 of it. Is that essentially your assessment of it? 

12 A Well, perhaps Dr. Heaps didn't do the right testing 

13 to find the pain. I mean I'm not. sure exactly what you're 

14 referring to other than a negative examination in the areas 

15 that you're talking about. 

16 So you're talking about physical examination skills 

17 and I don't know Dr. Heaps or his physical examination skills. 

18 I'm assuming they're up to snuff, but again, sometimes in 

19 order to find things you have to actually look for them. And 

20 were the right tests ordered at that point or did Mr. 

21 Rodriguez, was he most concerned about his left knee which was 

22 documented to swell up shortly after this accident? I mean, 

23 again, the main concern was his left knee, so I don't find 

24 what you're describing inconsistent at all. 

25 Q Okay. Well, now tell me this. When you look at 
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1 this based on what the patient told you, it seems to me there 

2 are several possibilities here. 

3 A Okay. 

4 Q I can think of at least two and there may be more. 

5 One possibility is that the patient was having pain in all 

6 these different areas and didn't tell the doctor and so the 

7 doctor didn't write it down. That's a possibility. 

8 A Sure, that's one possibility. 

9 Q Another possibility is that the patient told the 

10 doctor about all the pain, but the doctor didn't do his job 

11 and didn't write it down. 

12 A That's another possibility. 

13 Q Because it would be the doctor's -- it would be 

14 appropriate for the doctor to write it down if the patient 

15 told him, right? 

16 A It would be, yes. 

17 Q So, if he didn't write it down, the doctor is not 

18 doing his job, right? 

19 A Not necessarily. Again, he might have thought it 

20 was trivial at that point because the focus was on something 

21 else, but we're talking about an emergency room doctor who's 

22 there to determine are you going to die before you leave. I 

23 mean they're not there to spend quality time with patients and 

24 get to know them. There's no physician patient relationship 

25 that's typically going beyond that one visit. So, it's not as 
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1 complete as you'd like to portray it. 

2 Q Well, I was simply portraying it as Dr. Heaps said 

3 it happened. He said he conducted an examination. 

4 A Sure, yeah, he conducted an examination. 

5 Q Of not just his knee, but of his head and of his 

6 shoulders and of his whatever. So, the three possibilities 

7 are either the patient had it and didn't tell the doctor about 

8 all these problems because his knee hurt so bad. 

9 A Okay. 

10 Q The other possibility is that the patient told the 

11 doctor and the doctor didn't write it down. Another 

12 possibility is the doctor did such an incomplete examination 

13 that he never even checked for it, right? 

14 A Yes. 

15 Q Another possibility is he didn't have any pain in 

16 those areas and he changed his story later on. Isn't that 

17 true? 

18 A I guess that's certainly a possibility as you list 

19 all of those, but there's another possibility that you're 

20 forgetting. 

21 Q And what is that? 

22 A That these symptoms that developed over time could 

23 have blended together at some point where Mr. Rodriguez three 

24 years after his original accident couldn't remember what 

25 started exactly when. So, I think that's the most likely. 
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1 Out of all the scenarios that you presented, I think that's 

2 the most likely scenario. 

3 Q Oh, so the most likely scenario, if I understand it 

4 correctly then, what you're saying is he didn't have pain in 

5 all those different areas. He only had pain in his knee. But 

6 later on as a result of this accident, he had pain in all 

7 those different areas? 

8 A I think that's the most likely scenario and I think 

9 that's 

10 Q Okay. 

11 A -- consistent with my previous testimony. 

12 Q Okay. So, if your neck is snapped back, how soon 

13 does it start hurting, like three months from now? 

14 A It could start as soon as immediately or it --

15 Q Right. 

16 A could be a couple of weeks. I mean it just sort 

17 of depends. Inflammation has to sort of set in. 

18 Q Okay. So you had -- you're familiar with 

19 orthopedics enough to say that I can suffer a neck injury and 

20 it would be perfectly reasonable that I don't feel anything 

21 for two weeks? 

22 A Yes. 

23 Q Okay. And now how about the part down below that 

24 says the patient was unaware that this activity was taking 

25 place as he was paying attention to the game? 
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1 A Yes, that was his testimony. 

2 Q That's what he told you, correct? 

3 A Yes. 

4 Q Anything inconsistent about that? 

5 A Not in my opinion. 

6 Q No? What all did you look at? Did you look at Dr. 

7 Mortilauro's reports? 

8 A Yes, I have. 

9 Q Okay. Did you see in Dr. Mortilauro's reports where 

10 he told you that he was standing there watching this and all 

11 this thing was going around him and it was so dangerous he was 

12 concerned about his safety? 

13 A I don't remember seeing that specifically, but I 

14 have no reason to doubt that that's present. 

15 Q Okay. But if he did, that would be a little 

16 different from saying, "The patient was unaware of this 

17 activity was taking place as he was paying attention to the 

18 game," isn't that right or would those in your opinion both be 

19 the same? 

20 A I think both of them can exist, but it depends on 

21 how the question was phrased to the patient. But, yes, I 

22 would agree that that is somewhat inconsistent. 

23 Q 

24 A 

25 Q 

Somewhat inconsistent? 

Yes, not troublesome, but 

Okay. 
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1 A -- inconsistent. 

2 Q Tell me this hypothetically. How could it be more 

3 inconsistent? He says on the one had he didn't even know what 

4 was happening and on the other hand he said it was so 

5 dangerous he was concerned about his safety. How could it be 

6 more disparate than that? 

7 MR. BAKER: That's not even a hypothetical, Your Honor. 

8 If he's asking that question hypothetically, that's not 

9 hypothetical. If he's asking it otherwise, it's 

10 argumentative. He's answered the question. 

11 THE COURT: Sustain the objection as to argumentative. 

12 BY MR. WARD: 

13 Q 

14 A 

15 Q 

16 A 

17 Q 

18 A 

19 Q 

20 A 

21 Q 

22 A 

23 Q 

24 A 

25 Q 

Now, you saw him on physical examination correct? 

Yes, that's correct. 

And he was 5'6"? 

Yes. 

And he weighed 244 pounds? 

Yes. 

Did you weigh him? 

No. 

Did somebody at your shop weigh him? 

No. 

You accepted what he told you? 

Yes. 

What did he tell you about how much he weighed at 
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1 the time of the accident? 

2 A I don't believe I asked that question. 

3 Q Okay. But you've offered the opinion that he gained 

4 70 or 80 pounds between the time of the accident and the time 

5 you saw him, isn't that true? 

6 A Yes, based on the records I reviewed. 

7 Q Okay. Well, the records that I have, and I'll be 

8 happy to divvy them out and show you, showed that he weighed 

9 225 pounds on the night of the accident. 

10 A Okay. 

11 Q Okay. The way I calculate it 225 pounds three years 

12 before is 19 pounds below 244. So, how do you get the 70 or 

13 80? 

14 A That's what's reported in the records. I think the 

15 time that we were looking at these, he was talking about 

16 weighing 260, 270 pounds, which would be significantly more 

17 than what you're quoting. But if he's 225 at the time of the 

18 accident, I would agree 19 pounds of weight gain have occurred 

19 over the past three years. 

20 Q Okay. And he's been pretty inactive, hasn't he? 

21 A Yes. 

22 Q So you wouldn't be terribly surprised that someone 

23 who's in their forties gains weight as they get older? 

24 A No, I think it's kind of a normal process to gain a 

25 pound or two a year, but 19 pounds in three years, I think you 
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1 need some help with that. 

2 Q Okay. And 70 or 80, you'd need a lot more? 

3 A Yes. 

4 Q And all you knew is what the patient tells you, 

5 right? 

6 A That's correct. 

7 Q And you said that he exhibits no obvious pain 

8 behavior? 

9 A Yes. 

10 Q That was significant to you? 

11 A Yes. 

12 Q Why did you write that down? 

13 A He wasn't trying to exaggerate the symptoms that he 

14 was having. He wasn't groaning and grimacing and the things 

15 that we typically see patients with. And again, that's 

16 typically due to my industrial medicine sort of background 

17 that those are common comments that I will make in these type 

18 of scenarios. 

19 Q Right. And so he -- you said that he wasn't trying 

20 to exaggerate his pain by doing anything to show that he was 

21 experiencing pain? 

22 A No, he wasn't groaning or grimacing 

23 Q Right. 

24 A -- or huffing and puffing when I asked him to do 

25 things, so there was nothing that led me to believe that he 
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1 was trying to defraud or show me that his exam was 

2 inconsistent. 

3 Q Well, he was telling you though that his pain was 

4 horrible, right? 

5 A Yes. 

6 Q And in spite of the fact that he told you his pain 

7 was horrible and constant and horrible, he didn't exhibit any 

8 signs of pain? 

9 A Well, I think you're misinterpreting my designation 

10 of pain behavior. I'm talking about exaggerating pain 

11 behavior, not pain -- he didn't exhibit any evidence of pain. 

12 It's does he exhibit exaggerated pain behavior like Waddell 

13 signs and things that we're looking for like that. That's a -

14 just to explain that statement in there. 

15 Q Well, this doesn't say exaggerated pain behavior, 

16 does it? 

17 A No, but I'm the person who documented it, so I think 

18 I would be the best person to explain it to you. 

19 Q Okay. And so you can explain this by telling us 

20 that when you put obvious pain, when you said, "He exhibits no 

21 obvious pain behavior," what you really meant was he didn't 

22 exhibit any exaggerated pain behavior? 

23 A Yes, that's what the spirit of that sentence is. 

24 Q Okay. Is that typically the way you do things, use 

25 one word when you mean another? 
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1 A No, I just don't usually use the word exaggerated in 

2 patient records unless it's sort of necessary. Obvious pain 

3 behavior is a typical word that I see commonly used in 

4 physicians who do a lot of industrial medicine. 

5 Pain behavior, if I saw that he had obvious pain 

6 behavior on examination, we would have looked at more of 

7 performance of what's down at the bottom of my Bate stamped 2, 

8 which would have been I would have checked him for Waddell 

9 signs and things like that. 

10 So, there was no indication that there was any 

11 exaggeration, so that wasn't -- that portion of the test 

12 wasn't performed. 

13 Q Now, you wrote down here that he was able to toe 

14 walk and heel walk without difficult, is that correct? 

15 A That's correct. 

16 Q And toe walk and heel walk is sort of like that, on 

17 the turn of the heel? 

18 A No, it would be actually walking on your tippy toes 

19 or going back on your heels? 

20 Q Like this? 

21 A Yes. 

22 Q Okay. Now, when he was seen by Dr. Foranti, Dr. 

23 Foranti recorded that his gait and station were normal, didn't 

24 he? 

25 A I would have to look that up, but --
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1 Q Page 3, muscular skeletal? 

2 A Yes. 

3 Q And, oh, by the way, did you look at the ambulance 

4 response from the night of the accident? 

A 

Q 

A 

Q 

A 9 I don't believe that they documented any dizziness. 

10 Q Okay. And they documented non-dizziness, right? 

They said 

A 

13 to that that was documented. 

14 Q Right. But in -- he told Dr. Miller that he was 

15 dizzy and confused, correct? 

16 A I believe he's mentioned that a couple of times 

17 throughout the records. 

18 Q Okay. Do you find that to be inconsistent? 

19 A That might be his recollection looking back on the 

20 sort of the experience. I don't know. 

21 Q Okay. Well, let's say it is his recollection 

22 looking back on the experience. Would you say his 

23 recollection is wrong? 

24 A Well, then you'd have to ask yourself which 

25 recollection is wrong. Is it that he was dizzy or is it that 

I\VTranz 
E-Reporting and E-Transcription 

Phoenix (602) 263-0885 • Tucson (520) 403-8024 
Denver (303) 634-2295 

10 App. 1996



• • 
105 

1 he was not dizzy? I mean which recollection would you like to 

2 believe if we're saying they're wrong. 

3 Q Well, the EMT's don't do it based on recollection, 

4 do they? They sit down and examine the patient and they have 

5 a chart and book and they write it out, don't they? You've 

6 seen what EMT's do. 

7 A Yes. 

8 Q They don't talk to the patient and sit down three 

9 years later and say, "Oh, yeah. What was that patient? I 

10 remember it's not." 

11 A About a previous event, so it is 

12 Q Well, they're asking about an event when they're 

13 right there. 

14 A Well, the paramedics weren't standing there when he 

15 got hurt. They came. They were called to the scene, so they 

16 came minutes later. And if you're asking somebody who's dizzy 

17 and confused if they're dizzy and confused, perhaps they can't 

18 remember being dizzy and confused as a possibility. I 

19 understand the point of your question and I do find it 

20 somewhat, like if you ask me and things blend together. And 

21 so I don't think it's inconsistent years later to discuss that 

22 with a doctor. 

23 Q Well, let me ask you this. You're familiar with 

24 what the EMT's do? 

25 A EMT's, yes. 
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1 Q Yeah. I mean you're a doctor. You went to school 

2 for many, many years. 

3 A Yes. 

4 Q Spent lots of money to do all this and you worked 

5 very hard. 

6 A Yes. 

7 Q And so it's your belief, isn't it, that when if they 

8 want to find out -- if EMT's want to find out if somebody's 

9 got a head injury one of the things they do is ask them do a 

10 global assessment? 

11 A Yes. 

12 Q And they don't say, "Are you dizzy?" They say, 

13 "What day is it?" 

14 A They'll ask them common questions. 

15 Q "What's your name?" 

16 A "Who's the president? What's your name?" Things 

17 like that. 

18 Q Where you were for Halloween yesterday? 

19 A Yes. 

20 Q Okay. And whatever they asked him, they were 

21 satisfied that he wasn't dizzy, right? 

22 A Yes. 

23 Q And you didn't find anywhere in the first year of 

24 his treatment that he complained about being dizzy at the 

25 scene of the accident? Isn't that true? 
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1 A I believe that's consistent with my recollection of 

2 review of the records. 

3 Q You didn't find anywhere in the first year that he 

4 contended that his neck snapped back backwards at the time of 

5 the accident, isn't that true? 

6 A That's correct. 

7 Q Okay. So, are you suggesting that if the patient 

8 remembers something other than what happened, that that's what 

9 you base your diagnosis on? 

10 A No. 

11 Q The patient remembers? 

12 A No, that's not necessarily what I based my diagnosis 

13 on, but again, it's a recollection and again, some people can 

14 be misquoted or misrecollect things. 

15 Q Okay. Now -- so Dr. Foranti said that gait and 

16 station were normal? 

17 A Yes. You're correct. 

18 Q And then he said toe to toe gait and heel to heel 

19 gait were deferred as the patient stated he would fall. 

20 Correct? 

21 A Yes. 

22 Q The doctor said on review of symptoms that the 

23 patient said had loss of balance, is that correct? 

24 A Yes and I think that kind of fits in with the fear 

25 of falling with the toe to toe and heel to heel gait. 
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1 Q You didn't have any loss of balance when you - - he 

2 saw you, did he? 

3 A No 

4 Q He was able to walk without difficulty? 

5 A He had an antalgic gait by the time I saw him. 

6 Q But didn't have a antalgic gait when he was seen by 

7 this Dr. Foranti, did he? 

8 A That is correct. 

9 Q And that was two years post accident, correct? 

10 A Yes. 

11 Q Now, Dr. Foranti did a neurological examination did 

12 he not? 

13 I believe he did. A 

14 And he said that the exam revealed a notable absence Q 

15 of crepitus? 

16 A 

17 Q 

18 A 

19 Q 

20 A 

21 extremity 

22 Q 

23 A 

24 Q 

25 A 

Yes. 

Absence of effusion? 

Yes. 

Absence of tenderness in the bilateral wrists? 

Are we going with the neurologic exam or the 

exam? 

Extremity. 

Okay, yes. 

I apologize. 

No, no, don't worry. I was just looking at the 
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1 wrong thing. Yes, he mentioned all those things. 

2 Q And so he didn't find any effusion or tenderness in 

3 the bilateral wrists, in the elbows, in the ankles or the 

4 right knee, correct? 

5 A That is correct. 

6 Q But it appears swollen, right? 

7 A There do not appear to be any typos. 

8 Q Okay. And he said it was without crepidice 

9 [phonetic], right? 

10 A Yes. 

11 Q And he said onychomycosis, correct? 

12 A Yes. 

13 Q Was noted in the nails of the great toes 

14 bilaterally, correct? 

15 A Yes. 

16 Q He didn't say, "Therefore, he must have RSD?" 

17 A No. 

18 Q He didn't even reference RSD with respect to that, 

19 did he? 

20 A You wouldn't do that typically during the 

21 examination portion. You'd wait until the impression or the 

22 assessment. 

23 Q Right. And in the assessment he didn't say anything 

24 about that? 

25 A The toenail 
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1 Q Right. 

2 A -- overgrowth? No, he didn't mention that 

3 specifically. 

4 Q Right. And this term O-N-Y et cetera means fungus 

5 growth in the toes, right? 

6 A It does, yes. 

7 Q And you're aware that he had fungus growth in his 

8 toes when he was being treated by Dr. Shannon? 

9 A Yes. 

10 Q And you recall that Dr. Shannon referred him to a 

11 dermatologist? 

12 A Either a dermatologist or a podiatrist. I think she 

13 referred him to somebody. I can't recall who. 

14 Q Okay. I'll represent to you that she referred him 

15 to a dermatologist. 

16 A Okay. 

17 Q I'll represent to you that she testified from the 

18 same chair you're testifying that she didn't think the fungus 

19 in his toenails was related to anything that had anything to 

20 do with this accident. 

21 A Not fungus specifically, but the abnormalities, I 

22 would disagree with her. 

23 MR. BAKER: Your Honor, she only spoke about the fungus. 

24 She never talked about the ingrown toe, so I --

25 THE COURT: Actually, what she testified about was 
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1 ingrown toenails. That's what she talked about. 

2 MR. BAKER: Okay, Your Honor. 

3 BY MR. WARD: 

4 Q Now, the neurological exam said that muscle strength 

5 was five over five in the upper and lower extremities, 

6 correct? 

7 A Yes. 

8 Q What's that mean? 

9 A It means he had full strength to resistance so as a 

10 Doctor's pulling and pushing, he was strong in those 

11 particular muscle groups that were being tested in the upper 

12 and lower extremities. 

13 Q Okay. Finger opposition was normal? 

14 A Yes. 

15 Q What's that mean? 

16 A It means he's able to do kind of the drunk test 

17 where you touching fingers and -- yeah, he's coordinated. 

18 Q It didn't say anything in here about him dropping 

19 anything, did it? 

20 A I don't believe so, no. 

21 Q No. So there was no indication that he was having 

22 any trouble picking things up. 

23 A 

24 Q 

25 A 

Not in that portion of the examination. 

Not at that time, right? 

Yes. 
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1 Q And reflexes were bilaterally symmetric? 

2 A In the upper extremities, in the lower extremities, 

3 the reflex on the left was decreased compared to the right. 

4 Q And the sensation in the lower extremities, now you 

5 said, I believe, that you believe the patient had 

6 hypersensitivity 

7 A Yes. 

8 Q -- correct? 

9 A Yes. 

10 Q So, hypersensitivity is you touch my arm and I pull 

11 it away, or I say "Ouch" or I do something, right? 

12 A Yes. 

13 Q You can't see hypersensitivity, can you? 

14 A No. 

15 Q Yet hypersensitivity was one of the significant 

16 items as to why you diagnosed RSD, isn't that true? 

17 A Yes. 

18 Q Okay. And Dr. Foranti said sensation was grossly 

19 normal in the lower extremities. Didn't he? 

20 A Yes, he did. 

21 Q Okay. So he didn't say anything about 

22 hypersensitivity. 

23 A 

24 Q 

25 A 

He did not mention it, no. 

And you believe that he would have. 

Yes, I do. 
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1 Q Because that would be completely inconsistent with 

2 sensation was grossly normal in the lower extremities? 

3 A Yes. 

4 Q Correct? Okay. And now did you testify that the 

5 records of Dr. Simpson, that the treatment given by Dr. 

6 Simpson was reasonable and necessary and caused by the 

7 accident? 

8 A Remind me who Dr. Simpson is because 

9 Q Okay. Dr. Simpson is the doctor who saw the 

10 patient, the orthopedist who saw the p.atient before Dr. 

11 Shannon saw him. 

12 A Yes. 

13 Q So you can't remember who he is, but you think that 

14 all of his treatment was reasonable and necessary? 

15 A Well, he had a left knee problem. It's very 

16 reasonable to see an orthopedic surgeon and seek treatment for 

17 the problem that you have. 

18 Q So are you suggesting that when these patient --

19 most of these doctors have bills in excess of $10,000, right? 

20 A When you say --

21 MR. BAKER: Objection. That misstates facts and --

22 THE WITNESS: Most of the doctors I met 

23 THE COURT: I don't know. I'll ask you to rephrase the 

24 question. 

25 MR. WARD: Sure. 
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1 BY MR. WARD: 

2 Q How many different treaters have you looked at in 

3 this case? 

4 A I've looked through all of the treaters essentially. 

5 Q A bunch, right? 

6 A Yes. 

7 Q Many doctors. Many of these doctors have bills in 

8 excess of $10,000, don't they? 

9 A Yes. 

10 Q Okay. 

11 A It's basically the --

12 Q You've testified that their treatment's all 

13 reasonable and necessary? 

14 A Yes. 

15 Q So you know what their treatment is? 

16 A Yes. 

17 Q And they all have liens, don't they? 

18 A I believe so, yes. 

19 Q Essentially nobody got paid. 

20 A No. 

21 Q So they all will get paid perhaps if Mr. Rodriguez 

22 is successful in his claim, right? 

23 A Yes. Yeah, that's my understanding. 

24 Q And if Mr. Rodriguez is not successful in his claim, 

25 they won't get paid? 
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1 A Well, I don't know that that's true but they would 

2 have to pursue Mr. Rodriguez personally for that which happens 

3 so. 

4 Q Right. Yeah. But there's no indication that 

5 they've done that yet? 

6 A No, it's a little too early. 

7 Q Okay. So they have an economic incentive to assist 

8 Mr. Rodriguez with his recovery, do they not? 

9 A When you say they, I'm included in they so I can't 

10 speak for they but I can speak for me and I guess there is 

11 some economic incentive but really the idea here is to help 

12 the patient. 

13 Q Okay. That's not my question. My question is 

14 simply there is an economic incentive for these doctors to 

15 testify that everything that happened to him was caused by the 

16 accident? 

17 MR. BAKER: Your Honor, he said he could only speak to 

18 himself. So it would be speculative to anybody outside of 

19 himself. 

20 THE COURT: Sustain the objection. 

21 BY MR. WARD: 

22 Q Isn't it true with you? 

23 A It's true with me in the sense that I provide a 

24 service, I expect to get paid and you know if there's no 

25 economic recovery from this particular case that I will not 
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1 hesitate to pursue Mr. Rodriguez personally. That's because 

2 he's responsible for the services I provided to him. 

3 Q Okay. And now what did Mr. Foranti, Dr. Foranti 

4 testify or what did he say in his report with respect to how 

5 the accident occurred? Do you remember that? 

6 A I don't remember specifically but since I'm in 

7 Exhibit 25, I can tell you for certain. He described it as 

8 Mr. Rodriguez being tackled in a casino. His knee bent inward 

9 and he was unable to walk. He was taken by ambulance to 

10 Spring Valley Hospital and was released with a knee stabilizer 

11 and crutches. 

12 Q Okay. And now you have looked at the -- you said in 

13 your report of November 26, 2007, that the sensation is normal 

14 on the right but· abnormal to light touch and temperature 

15 sensation differences on the left. You're talking about lower 

16 extremities at that point? 

17 A Yes, that's correct. 

18 Q And so in essence what you're saying is that you're 

19 saying that when you touch the patient, the patient tells you 

20 that the right leg's different from the left leg? 

21 A 

22 Q 

23 A 

24 Q 

25 15 years? 

Yes. 

You can't see that, correct? 

I can't see that. 

Okay. And you have been practicing what? 20 years? 
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1 A Well, since medical school, almost 20 years. 18 

2 years. 

3 Q Okay. Quite a while. 

4 A Yes. 

5 Q I know when I finished 20 years as a lawyer, I 

6 thought I had been doing it quite a while. 

7 A It seems that way sometimes. 

8 Q Okay. And you get pretty sensitive with respect to 

9 your fingers, do you not? 

10 A Yes, you acquire some skill, yes. 

11 Q Right. Okay. You can do things after you have done 

12 it for awhile that you -- that probably the average person 

13 couldn't do? 

14 A Yes, that's a fair statement. 

15 Q So when you feel -- when a person when you feel 

16 the person's two legs, you can usually tell if one -- if 

17 there's a temperature difference in the two, can't you? 

18 A There's going to be a variability on how much 

19 temperature difference one can appreciate with your hands but 

20 not necessarily the standard way to measure temperature. 

21 Q That isn't my question. And I'm not asking whether 

22 you can tell me whether it's 37.2 degrees Celsius or anything 

23 else. I'm just asking isn't part of your examination 

24 sometimes you feel two limbs and you can tell the difference 

25 by touch whether one's warmer or colder than the other? 
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1 A Right, but there's a certain threshold that you 

2 would have to be -- in order for you to do that, you would 

3 have to be a certain number of degrees difference to be able 

4 to -- your hands aren't that sensitive. If you recall wanted 

5 to get personal, you could probably put your lips on something 

6 and tell the difference between the two more than your hands 

7 but, you know, I don't want to get that personal with my 

8 patients. So that's why I use a thermometer. 

9 Q But you're aware that doctors can tell gross 

10 differences in temperature by a touch? 

11 A It is possible, yes. 

12 Q Well, it's more than possible, isn't it? Haven't 

13 you experienced physicians who do that? 

14 A When I'm checking for a fever and I understand what 

15 the normal temperature in a patient is versus a fever, then 

16 yes, but again the standard of care when you're checking 

17 temperatures is to actually measure it with some device that's 

18 reproducible. My hands might be different and more calloused 

19 than another doctor and I may not be able to appreciate the 

20 differences. And I'm assuming you're referring to Dr. 

21 Becker's notes without really referring to them. I don't see 

22 that he used temperature strips or an infrared thermometer to 

23 check temperature differences. So therefore I think it's 

24 possible to measure them but not probable. 

25 Q The lumbar sympathetic blocks, one of the things you 
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1 do when you do these sympathetic blocks is when you do all of 

2 the things you do with respect to a stimulator is to ask the 

3 patient is there pain relief? 

4 A Yes, that's correct. 

5 Q And that's subjective, right? 

6 A Yes, it is. 

7 Q So we're back to the vast majority of these tests 

8 all revolve around what the patient tells you? 

9 A Yes. 

10 Q We can find some exceptions, right? 

11 A Yes. 

12 Q One of those exceptions is bone density scan? 

13 A A bone density scan is different than the bone scan. 

14 So I'm assuming you're referring to the bone scan? 

15 Q The bone scan that's referred to in the records. 

16 A Yeah, not bone density though. I just want to make 

17 it clear. 

18 Q I apologize. I'm not a doctor. I'm using 

19 A So yes, that -- I understand. That's an objective 

20 test. We discussed that earlier. 

21 Q That's one of the objective tests and that was 

22 negative, correct? 

23 A Yes. 

24 Q Okay. And when you did the block with the patient, 

25 he had no immediate reduction in his usual pain, correct? 
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1 A Yes. 

2 Q Now when you were here testifying on Thursday, I 

3 think I got the day right, you were talking about a 

4 stimulator. 

5 A Yes. 

6 Q Now were you asked before you came in here to come 

7 in and testify about the cost of a stimulator? 

A 

9 Q No. So that was just kind of off the top of your 

10 head? 

11 A No. 

12 Q It was based on your experience? 

13 A Yes. 

14 Q Okay. And the numbers that you had totaled up to 

15 about $721,000? 

16 A Yes. 

17 Q Okay. And that included $22,000 for a battery? 

18 A Yes. 

19 Q And the battery had to be replaced every four years? 

20 A That's correct. 

21 Q Correct. Okay. And you looked at the life care 

22 plan, didn't you? 

23 

24 

25 

A Yes, I've looked at both your life care plan and the 

previous one. I thought they were inadequate, both of them. 

Q Well, talks about -- I'm not asking about our life 
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1 care plan. Let me ask you about your life care plan. You saw 

2 the life care plan from Ms. Hartman (phonetic), correct? 

3 A Yes. 

4 Q And Ms. Hartman is a well qualified life care 

5 planner? 

6 A I don't know that for certain but I am assuming that 

7 she went through some sort of qualifications. I don't know 

8 Ms. Hartman. 

9 Q Okay. She was disclosed as an expert in this case, 

10 correct? 

11 A I have no reason to dispute that then. 

12 Q And she was disclosed as an expert for Mr. 

13 Rodriguez, correct? 

14 A I'm assuming that to be true. 

15 Q And her report was provided, correct? 

16 A To who? 

17 Q To me? 

18 A Yes, I'm assuming it was provided to you, yes. 

19 Q Okay. I mean you understand how litigation works, 

20 don't you? 

21 A I do. 

22 Q You've seen these reports, doctors' different 

23 reports, you looked at the life care plans. You offered 

24 comments about the life care plans. 

25 A Not in this case. 
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1 Q Well, you did offer comments when you were on the 

2 stand just a few minutes ago. 

3 A Not prior to this testimony today. 

4 Q Okay. But you did offer comments about the life 

5 care plan from the witness stand today, correct? 

6 A Specifically related to medications only. 

7 Q And Thursday, you offered comments about the cost of 

8 a stimulator? 

9 A Yes. 

10 Q And you said $22,000 a battery every four years .. 

11 A And that's wholesale costs to the surgery center. 

12 I'm not even including the markup that the surgery center or 

13 the hospital would charge to that. I didn't think that was 

14 necessary or helpful. 

15 Q Okay. And the life care planner said $4,000 a 

16 battery, correct? 

17 A I am not sure exactly what she said. Again, I 

18 thought her life care plan was probably one of the worst life 

19 care plans I've ever seen. So, you know, it's one of those 

20 things where looking at the numbers that she quoted, I'm not 

21 sure who she actually spoke to, but I'm sure you had the 

22 opportunity to depose her and ask her these questions and I'm 

23 not sure exactly who she talked to or what her answer to that 

24 question was. But my answers sort of supersede hers. She's a 

25 nurse, I'm a doctor. 
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1 Q Well, she's a life care planner. She's a qualified 

2 life care planner, correct? 

3 A I assume, yes. But I don't know what the 

4 Q And she was hired by Mr. Baker, correct? 

5 A That is correct. 

6 Q And she testified, right? 

7 A Yes. 

8 Q And she testified that the whole thing would cost --

9 that the batteries for the next 31 years would cost 32,000 and 

10 you have the batteries for the next 31 years at $220,000. 

11 A And I'm buying Duracell batteries here, sir. I mean 

12 I mean if you look at the -- just the cost of the 

13 temporary trial, the costs are somewhere in the neighborhood 

14 of $42,000. So when we're talking about permanent 

15 implantation, $4,000 for a battery won't even get you in room. 

16 Q Oh, so the life care planner just doesn't have any 

17 idea what she's talking about. She's using flashlight 

18 batteries, right, is that what you're suggesting? 

19 A At that price, yes. 

20 Q Oh, okay. $4,000 a battery for flashlight 

21 batteries. And so when she says that the permanent -- that 

22 the permanent stimulator will be put in by Dr. Vader 

23 (phonetic) and that the spinal stimulator cost for the next 31 

24 years in her opinion is around something under 300,000 as 

25 opposed to 721,000, your feeling is she just doesn't know what 
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1 she's talking about? 

2 A That's correct. 

3 Q Okay. Now in your consultation from November 26, 

4 2007, which is -- I have 03, I think. 

5 [Counsel Confer] 

6 BY MR. WARD: 

7 Q You looked at it and said or you asked the patient 

8 and he described for you that he has constant daily aching, 

9 burning, numbing, pins and needles, shooting, stabbing and 

10 tingling type pain. 

11 A Yes. 

12 Q All of those pains at the same time? 

13 A Yes. 

14 Q That doesn't seem unusual to you? 

15 A Absolutely not. 

16 Q Okay. Is it true that when you did the implant of 

17 the spinal cord stimulator and when you said unfortunately he 

18 had minimal relief of the low back pain, you said which would 

19 have been predicted, correct? 

20 A Which would have been predicted based on the fact 

21 that stimulators as a bonus will help low back pain 

22 occasionally which is the reason why we use three leads but if 

23 you had to predict whether or not it was going to help the 

24 back pain, you would predict no. 

25 Q Okay. So you actually thought before you did all 
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1 this that it wasn't going to do any good? 

2 A For his back pain? 

3 Q Right. 

4 A Okay, I just wanted to complete your thought. 

5 Q Right? 

6 A Yes, I was hoping that it was going to help his back 

7 pain so that he could have relief of both areas of concern but 

8 it seemed like that in the long term fashion, which is the 

9 letter you're referring to, it helped his leg pain and not his 

10 back pain. But there was hope during the initial phase of the 

11 trial that 80 percent of all of the pain in those two areas 

12 were taken care of. So there was a thought that it actually 

13 may improve his back pain. That didn't sort of pan out over 

14 the trial period. 

15 Q He told you that 80 percent of the pain had gone 

16 away, correct? 

17 A Yes. 

18 Q So you don't know whether it was or not. What you 

19 know is that's what he told you? 

20 A I have no reason to disbelieve him but yes, that's 

21 what he told me. 

22 Q Right, okay. And very few things -- there have been 

23 a lot of treatment by Mr. Rodriguez in the last six years, 

24 right? 

25 A That's correct. 
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1 Q And most of the doctors were hopeful that they would 

2 he would get some relief? 

3 A I assume that's the truth, yes. 

4 Q And he almost never did, right? 

5 A He still has a lot of pain so I don't know that any 

6 of the treatments to him were successful in relieving his 

7 pain. They may have relieved some anatomical problems but not 

8 necessarily pain. 

9 Q And a number of physicians told you or reported that 

10 they couldn't find any reason why he still had pain. 

11 A There were a couple of physicians who reported that, 

12 yes. 

13 Q Okay. And none of that put you on notice or 

14 questioning that maybe there was a problem here with the 

15 complaint? 

16 A Not in the context of this particular case. It 

17 would have bothered me perhaps in other cases when there 

18 wasn't as much documentation leading to a conclusion for a 

19 syndrome that is mysterious and not well understood by most 

20 physicians. So in this particular scenario with the context 

21 of RSD or CRPS, it doesn't bother me in the least it. 

22 Q And he never went back to Dr. Foranti, did he? 

23 A No, I think it was a one-time consultation. 

24 Q And now if you have hypersensitivity, is that felt 

25 on just touch? 
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1 A It can be felt on touch. It can be felt with the 

2 air conditioner blowing on you. It can be felt with clothes 

3 on you. It can be felt in many different circumstances. 

4 Q Okay. How about with pins? 

5 A Pins, yes. 

6 Q Pins would be really painful to someone who has 

7 hypersensitivity, isn't that correct? 

8 A Not as much as cold but pins can be sensitive. Most 

9 people don't use pinwheels anymore because of the potential 

10 for infectious disease transmission. But yes, it would be 

11 painful if it was present at that particular time. 

12 Q Okay. And inserting a pin would be even more pain? 

13 A Yes. 

14 Q Okay. Like when an EMG was done? 

15 A Yes, that's usually considered painful with or 

16 without symptoms of RSD. 

17 Q Okay. And so for someone who had RSD, that would be 

18 contraindicated, wouldn't it? 

19 A No. 

20 Q You've give them an EMG anyway? 

21 A Oh, absolutely. I mean you need to rule out is 

22 there any other nerve sources of pain at that particular time. 

23 So it's not necessarily a contraindication. It's sort of a 

24 relative contraindication but I will oftentimes discuss with 

25 neurologists and physiatrists who perform these tests to go 
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1 ahead and perform the test because we need to know if we're 

2 dealing with another problem. Because unless you find the 

3 original offending diagnosis, you're going to end up with a 

4 treatment for the wrong thing. 

5 Q And surgery would be contraindicated, correct? 

6 A Not if you're attempting to correct something. 

7 Q If you've got RSD, you can operate on the area and 

8 it's not contraindicated? 

9 A It depends on what the circumstances are but if 

10 there is an ongoing problem that unless you solve it, the RSD 

11 is not going to go away, then you have to weigh the risks and 

12 benefits. So it's a relative contraindication. It's not an 

13 absolute contraindication to surgery. 

14 MR. WARD: Thank you, doctor. 

15 MR. BAKER: Judge, I have a few follow ups. 

16 THE COURT: Mr. Baker, do you anticipate you'll be pretty 

17 succinct in your redirect examination? 

18 MR. BAKER: Like a laser, Your Honor. 

19 THE COURT: Good to hear. 

20 [Unrelated Matters Not Transcribed] 

21 REDIRECT EXAMINATION 

22 BY MR. BAKER: 

23 Q Doctor, it seems like consistency has become a 

24 little bit of a theme here with respect to Enrique's 

25 reporting, is that right? 
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1 A Yes. 

2 Q You looked through thousands of pages of documents? 

3 A Yes. 

4 Q Many, many providers? 

5 A Yes. 

6 Q And there were I think two or three consistencies 

7 that were pointed out to you about what you thought were 

8 trivial issues, is that correct? 

9 A I thought they were all trivial issues. I mean the 

10 biggest inconsistency which I was waiting for him to point out 

11 was the fact that was it a water bottle being thrown or was it 

12 a t-shirt or some other sort of souvenir. That was the 

13 biggest inconsistency. That's in my mind a question that's 

14 still unanswered of what was being thrown out. 

15 Q Great import, I'm sure. But with respect to 

16 reporting of an incident, pain complaints and duration, was 

17 Enrique extremely consistent for your experience? 

18 A Yes. 

19 Q Over six years of treatment? 

20 A Yes. 

21 Q That counsel was able to point out two or three what 

22 you called trivial inconsistencies? 

23 A Yeah, the inconsistencies 'that were pointed out were 

24 very minor and don't necessarily add up to things. I mean 

25 again the most inconsistency that would be concerning in the 
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1 big picture would be the inconsistencies on the examination 

2 but again put into the context of this is a dynamic condition 

3 that changes frequently where you might have swelling and 

4 discoloration at one point and the next doctor examines you 

5 three days later and the swelling is down and there 

6 discoloration is no longer present, is something that needs to 

7 be pointed out. So the examination, you're looking at the 

8 totality of the examination. 

9 And I've done these for defense experts before when 

10 a patient was diagnosed with RSD and I've looked at the 

11 totality of the records which I think is necessary when it 

12 comes to these cases, not a one-time examination. But if you 

13 look at all of the records and you try to fit the diagnosis 

14 for RSD or CRPS, there's overwhelming evidence that Mr. 

15 Rodriguez has this condition. When you look at one particular 

16 exam, he may not fit the criteria, but I think that's the 

17 wrong thing to do. And when I do these for defense firms that 

18 are, you know, representing insurance companies, what I'm 

19 looking at is the entire records to look at this. Not one 

20 particular examination. 

21 Q And that's why 

22 MR. WARD: I object and move to strike the gratuitous 

23 commentary about defense firms and insurance companies and he 

24 wasn't asked a question about that. It's entirely 

25 inappropriate to put that into this record. 
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1 MR. BAKER: That all carne in in cross when he spoke about 

2 the fact that he did IMEs, he was middle of the road, that he 

3 worked as an impartial observer. That was all that he stated 

4 on cross. 

5 MR. WARD: Those were not questions that I asked and he 

6 sort of volunteered and I surely didn't ask him anything about 

7 working for defendants and insurance companies. 

8 THE COURT: I think this witness testified that he has 

9 worked for both. I think that was his testimony. But in any 

10 event, the objection is overruled. Noted for the record. 

11 BY MR. BAKER: 

12 Q Okay. And in order to discuss the dynamics of RSD, 

13 you have to understand the guidelines, is that right? 

14 A Yes. 

15 Q And you've discussed subjective versus objective and 

16 sUbjective versus objective, color changes, part of RSD? 

17 A Yes. 

18 Q Subjective or objective? 

19 A Objective. 

20 Q Temperature changes, part of RSD? 

21 A Well, they can be sUbjective when measured by the 

22 hand. But when you're actually measuring them with a device, 

23 which is the standard is the temperature strip or some sort of 

24 an infrared device, they're objective. Otherwise, they are 

25 subjective and so they don't mean anything in a physical exam 
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1 which is meant to be objective. 

2 Q Temperature change is taken of different extremities 

3 using a laser thermometer like you use, objective or 

4 subjective? 

5 A Those are definitely objective. 

6 Q And let's talk about Dr. Becker. You know it's 

7 going to be said that Dr. Becker said that he could tell the 

8 temperature changes between the legs with his human hands, his 

9 bare hands, correct? 

10 A Yeah. 

11 Q The temperature changes you found were one and a 

12 half degrees different between the left and the right leg, is 

13 that right? 

14 A Be almost impossible to tell with just hands to tell 

15 that difference. Sometimes that's even difficult to tell with 

16 the standard temperature strips which is the reason why I've 

17 gone to using an infrared thermometer like the mechanics use 

18 before they touch something hot on a car. 

19 Q 

20 A 

21 Q 

22 right? 

23 A 

24 Q 

25 A 

Skin color changes, objective or subjective? 

Those are objective. 

And those are all part of RSD determination, is that 

Yeah, RSD or CRPS, yes. 

And a bone scan was negative in this case? 

Yes, and again I wasn't asked why the bone scan was 
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1 ordered but I usually put that at the bottom of my list as far 

2 as things that I find helpful in making this diagnosis. It 

3 was ordered because Dr. Foranti suggested it and it was 

4 basically to fulfill his wishes that these things had been 

5 done. I mean we're talking about the chairman at UCLA, if he 

6 felt it was reasonable to order it, even if I disagreed, I was 

7 going to order the test just for completeness sake. 

8 Q Now when you were going over Dr. Foranti's records 

9 with Mr. Ward, you wanted to tell him something. What did you 

10 want to tell him? 

11 A Well, the way that he asked the question that made 

12 it sound like that I had misspoke and after looking back at 

13 the specific record that I was referring to, the only thing 

14 that I misspoke and I said I -- or many doctors believed that 

15 Mr. Rodriguez had RSD and they talk about complex regional 

16 pain syndrome is possible. He also felt that there was a 

17 mechanical component which is the reason why I evaluated the 

18 patient. I agreed with Dr. Foranti and I sent Mr. Rodriguez 

19 for another orthopedic evaluation to somebody who had never 

20 met him before, Dr. Kraveti (phonetic) in order to determine 

21 if there was this mechanical component to this. But Dr. 

22 Foranti's notes reflected it is possible that the patient, Mr. 

23 Rodriguez, has complex regional pain syndrome or reflex 

24 sympathetic dystrophy based on the complaints that he had and 

25 he even felt that it was necessary to order bone scans comma 
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1 and then that's where we stopped. 

2 Q Why don't you finish that sentence. 

3 A Lumbar sympathetic blocks, trial of Clonidine 

4 patches, Neurontin, as well as x-rays of his bilateral feet 

5 and legs, to see if there was osteoporosis. So again, you're 

6 being presented with very limited sort of information. The 

7 physical examination may not have been absolutely consistent 

8 with reflect sympathetic dystrophy on that particular occasion 

9 but the history, the mechanism of injury, the chronicity of 

10 the complaints, led Dr. Foranti to suggest other studies. 

11 He also talked about carpal tunnel syndrome and if 

12 you look at his examination, there's a negative Tunnel sign 

13 and a negative Phalen's test which is a compression test over 

14 the nerves that are affected, the median nerve specifically 

15 with the carpal tunnel. Even though the examination was 

16 normal for these tests, Dr. Foranti said secondarily I believe 

17 the gentleman may have carpal tunnel syndrome and should be 

18 evaluated for this. So even though the examination didn't fit 

19 with it, again that's one piece of the puzzle. If you add 

20 them altogether, you're now coming up with a much completer 

21 picture or a more complete picture and that's what we're doing 

22 here as physicians. We're looking at the records, the 

23 patient's history, the examination, the mechanism of injury, 

24 the context of everything and trying to formulate a diagnosis 

25 that's the best fit. 
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1 In looking at the totality of the records, this is 

2 the diagnosis that's the best fit. 

3 Q What diagnosis is that? 

4 A CRPS. 

5 Q And that's your opinion to a reasonable degree of 

6 medical probability? 

7 A Yes. 

8 Q And a negative bone scan doesn't rule out RSD, does 

9 it? 

10 A No, because if that was the only thing that you 

11 could order, we would have ordered that in the beginning and 

12 said you don't have it. It's normal, so therefore you don't 

13 have CRPS, it's again one of the pieces of the puzzle and to 

14 me it's very minor slice of pie. 

15 Q And a lumbar sympathetic block did work to reduce 

16 his pain because we've heard comments about how nothing worked 

17 on his pain. A lumbar sympathetic block worked on his pain? 

18 A Temporarily. 

19 Q Okay. And is that exactly what you would expect to 

20 see alleviate his pain if he was suffering from a 

21 neurologically mediated disease? 

22 

23 

24 it. 

25 

A Yes. 

Q And then the spinal cord stimulator, thank God for 

It really alleviated his pain, is that right? 

A Completely alleviated his pain and then, you know, 
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1 just to clarify one other point that was made earlier about 

2 the constant daily aching, numbing, tingling type discussion 

3 of pain. Those are all words that I see described in nerve 

4 type pain. And they can all be consistent. You can have 

5 numbing and tingling and stabbing pain and all the words that 

6 were chosen there other than the word aching fit with nerve 

7 type pain. 

8 Q And when they gave him the temporary pain 

9 stimulator, that's exactly what you would expect to see 

10 alleviate the pain if it was RSD mediated pain, is that fair 

11 to say? 

12 A Yes. 

13 Q So if it's been suggested that nothing works on the 

14 man, is it true that exactly those modalities that treat RSD 

15 or CRPS worked on him? 

16 A Yes. 

17 Q And could be anticipated to work into the future, is 

18 that right? 

19 A That's correct. 

20 Q Now Mr. Ward suggested when he was talking about Dr. 

21 Heaps' exam -- do you remember that conversation? 

22 A Yes, I do. 

23 Q He told you about certain explanations why no neck 

24 and no back pain were noted at that examination. Do you 

25 remember that? 
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1 A I do. 

2 Q Do you feel that the explanation that you gave that 

3 it was a cascade caused by postural changes and the use of 

4 assistant devices was ignored in those range of possibilities 

5 that you were given? 

6 A Well, I do -- I mean I think this is a progression 

7 of things over time. That was that particular day. When you 

8 look at things in the totality of the records, there is a 

9 progression which I think is very well documented in the 

10 notes. 

11 Q Overwhelmingly as his treating physician, do you 

12 believe his neck and back pain was caused by that cascade that 

13 you described because of postural changes and the use of 

14 assistant devices over time? 

15 A Yes. 

16 Q And is there a component also of that lumbar and 

17 cervical pain being masked by his primary, his chief main 

18 complaint which is his knee? 

19 A Yes, as we explained earlier, that's -- it's a very 

20 likely scenario. 

21 Q And when you read the medical records, don't that 

22 scenario, one the masking, and second the development of the 

23 ideology over time, make perfect absolute sense to someone 

24 who's looking at it from an unbiased perspective of a treating 

25 physician? 
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1 A Absolutely. 

2 Q With respect to the RSD, do you think that any 

3 responsible physician given the mountain of information that 

4 you've reviewed, could come to the diagnosis that this 

5 individual did not suffer from RSD? 

6 A I would have difficulty and question the intentions 

7 of anybody who does not come up with that diagnosis whose 

8 allegedly read the entirety of all these records and the 

9 supporting information contained within these records. 

10 Q Now when you spoke about malingering, you saw 

11 absolutely no evidence that Enrique was malingering, is that 

12 true? 

l3 A That's correct. 

14 Q And malingering is not just some dictionary 

15 definition with five or six different possibilities, you know, 

16 reported in Webster. It's a DSMTR diagnosis, is that right? 

17 A Yeah, I mean we're -- in the medical context here, 

18 we're not talking about other things where, you know, I tell 

19 my wife my back hurts because I don't want to take out the 

20 garbage. I mean there's that context. Then there's the 

21 actual medical context which in order to state that a patient 

22 has that, it requires intent. That was hinted at in Dr. 

23 Becker's report but as Dr. Becker is I'm assuming a board 

24 certified psychiatrist as well as an orthopedic surgeon, he 

25 more than me would know that the DSM4 definition for 
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1 malingering requires intent to deceive which 

2 Q He never mentioned in his report? 

3 A He's never mentioned, no. 

4 Q And that doesn't meet a definition of malingering if 

5 the intent aspect isn't included pursuant to the DSMTR? 

6 A You have to have that to include it. 

7 Q Now, it's been suggested that you have an economic 

8 reason for wanting Enrique Rodriguez to be compensated in this 

9 matter. Do you remember that? 

10 A Yes. 

11 Q Do you want him to get his pain stimulator? 

12 A Oh, absolutely. 

13 Q Do you want him to get the therapies that he needs 

14 to feel better? 

15 A I want the best for Mr. Rodriguez and I want him to 

16 get the medical treatment that he's been so desperately 

17 waiting for. 

18 Q You've only got $9,000 invested in this on a lien 

19 basis, if you have a lien, is that right? 

20 A That's correct. 

21 Q Tell the Court why you want Enrique Rodriguez to get 

22 his pain stimulator and to get better? 

23 A Well, I think this would change his -- I mean this 

24 is a life changing event just much like the collision that he 

25 had in the Palms Hotel was a life changing event. Perhaps we 
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1 can correct some of the problems that occurred during the 

2 particular event with a new and improved event like a 

3 permanent spinal cord stimulator to get rid of the pain in his 

4 left leg and his knee. And then we can sort out some of the 

5 other remaining complaints that he has. 

6 He's having side effects from the medications with 

7 constipation, the lethargy. He's frustrated he's having 

8 emotional problems from this. I think the idea of the spinal 

9 cord stimulator is an easy fix for him to get rid of many of 

10 the problems that he's currently experiencing due to the event 

11 that happened at the Palms Hotel. 

12 MR. BAKER: Thank you, doctor. No further questions. 

13 THE COURT: Any follow up, Mr. Ward? 

14 MR. WARD: Yes, Your Honor. 

15 RECROSS-EXAMINATION 

16 BY MR. WARD: 

17 Q Dr. Schifini, you are aware that Dr. Foranti did not 

18 conclude that the patient had complex regional pain syndrome 

19 or reflex sympathetic dystrophy, isn't that true? 

20 MR. BAKER: Asked and answered, Your Honor. 

21 THE COURT: Sustained. 

22 THE WITNESS: That's incorrect actually. 

23 THE COURT: I sustained the objection. There'S no need 

24 to respond, sir. 

25 III 
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1 BY MR. WARD: 

2 Q What information do you have now to make a diagnosis 

3 that Dr. Foranti did not have at the time he wrote his report? 

4 A I have the knowledge of the totality of the medical 

5 records. Dr. Foranti was dealing with his one piece of 

6 information and had not completed his thought yet. He wanted 

7 and requested additional diagnostic testing to be done which 

8 was ultimately performed by Dr. Miller. So he had not yet 

9 formulated all of his thoughts and if given an opportunity to 

10 review this, I am confident that Dr. Foranti would come to the 

11 same conclusions that I have. 

12 MR. WARD: Move to strike as non-responsive. 

13 THE COURT: Overruled. 

14 BY MR. WARD: 

15 Q How is it you know what Dr. Foranti would do? Have 

16 you talked to him? 

17 A I have talked to him. Not in 

18 Q About this case? 

19 A -- this case, no. 

20 Q Then how is it you would know what he would do in 

21 this case? 

22 A Because I'm a board certified anesthesiologist 

23 specializing in pain management just like Dr. Foranti and the 

24 information that he felt was valuable in the reference to the 

25 further diagnostic testing that he requested was ultimately 
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1 done which helps me come to the diagnosis of complex regional 

2 pain syndrome in Mr. Rodriguez's case. So again Dr. Foranti 

3 did not have the opportunity to finish his thoughts because he 

4 there was an incomplete diagnostic workup. 

5 Q Well, he suggested that there was insufficient 

6 objective information, correct? 

A 

8 And so he asked for a number of things. Q 

A 

10 One of those things that he asked for was a bone Q 

11 scan? 

12 A Yes. 

13 Q So you did a bone scan or you had a bone scan done? 

14 A That's correct. 

15 Q It was negative? 

16 MR. BAKER: Your Honor, this is all asked and answered. 

17 THE WITNESS: Yes. 

18 THE COURT: It has been. Sustained. 

19 MR. WARD: I wanted to go to the other areas, Your Honor. 

20 It is - - these are areas that he raised on redirect. 

21 THE COURT: We covered the bone scan in your previous 

22 examination of this witness. 

23 MR. WARD: I'm going to I was doing that as prefatory 

24 to go to the rest of the things in that sentence. 

25 THE COURT: Well, then let's get to it. 
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1 MR. WARD: Right. 

2 BY MR. WARD: 

3 Q So of the things that Dr. Foranti said, after bone 

4 scans, he said lumbar sympathetic blocks, correct? 

5 A That's correct. 

6 MR. BAKER: This is all asked and answered still, Your 

7 Honor. 

8 THE COURT: It has been. Is there a specific question 

9 with respect to that? I don't 

10 MR. WARD: But I didn't go into those on my cross-

11 examination. I stopped at bone scan. They made a big deal 

12 about the fact that I stopped at bone scan so I wanted to go 

13 to the things after bone scan. Yes, Mr. Baker went over it. I 

14 didn't go over it, Your Honor. 

15 THE COURT: You have a specific question with respect to 

16 that particular item? 

17 MR. WARD: Right. I wanted to ask him what his --

18 whether any of those -- I'll ask it this way. 

19 BY MR. WARD: 

20 Q The items in that sentence, which of those are truly 

21 objective? 

22 A The x-rays and the bone scans are truly objective. 

23 The trial of the Clonidine patches, the Neurontin and the 

24 lumbar sympathetic blocks are partially Objective, partially 

25 sUbjective. Mostly subjective. 
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1 Q Okay. So the only one there that's truly objective 

2 are not the ones after bone scans, correct? 

3 A Well, the x-rays of the feet and legs which I'm 

4 assuming were done at the orthopedic's office are objective as 

5 well. 

6 Q Okay. 

7 A So just the x-rays and the bone scan. 

8 Q And what did they show? 

9 A They did not show any evidence of osteoporosis. 

10 Q So they were negative, too? 

11 A Yes. 

12 Q So all the things that were truly objective were 

13 negative? 

14 

15 

16 

17 

18 

19 Dr. 

20 

21 

22 

23 

24 

25 

A Both things, yes. 

MR. WARD: Thank you. I have no further questions. 

THE COURT: Any follow up, Mr. Baker? 

MR. BAKER: No, Your Honor. 

THE COURT: Thanks to the witness. You may be excused, 

Schifini. 

THE WITNESS: Thank you. 

THE COURT: See the rest of you tomorrow at 1:00. 

MR. BAKER: Thank you, Your Honor. 

[Proceedings Concluded at 4:34 p.m.] 

I\VTranz 
E-Reporting and E-Transcription 

Phoenix (602) 263-0885 • Tucson (520) 403-8024 
Denver (303) 634-2295 

10 App. 2036



• • 
145 

1 ATTEST: I do hereby certify that I have truly and correctly 
transcribed the audio/video recording in the above-entitled 

2 case to the best of my ability. 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

ERIN GOOLD, CET**D, Transcriber 

DIANNA ALDOM, CET**D, Transcriber 

I\VTranz 
E-Reporting and E-Transcription 

Phoenix (602) 263-0885 • Tucson (520) 403-8024 
Denver (303) 634-2295 

10 App. 2037



IN THE SUPREME COURT OF THE STATE OF NEVADA

* * * *

FCH1, LLC, A NEVADA LIMITED 
LIABILITY COMPANY F/K/A FIESTA
PALMS, LLC, D/B/A THE PALMS
CASINO RESORT,

Appellant,

vs. No. 59630

ENRIQUE RODRIGUEZ, AN 
INDIVIDUAL,

Respondent.
_______________________________________/

APPELLANT’S APPENDIX
VOLUME 9

ROBERT L. EISENBERG  (Bar # 0950)
Lemons, Grundy & Eisenberg
6005 Plumas Street, Third Floor
Reno, Nevada   89519
775-786-6868
Email:  rle@lge.net

ATTORNEYS FOR APPELLANT





1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28
LEMONS, GRUNDY

 & EISENBERG
6005 Plumas Street

Third Floor.
Reno, Nevada 89519

(775) 786-6868
Fax (775) 786-9716 -i-

CHRONOLOGICAL INDEX TO APPELLANT’S APPENDIX

NO. DOCUMENT DATE VOL. PAGE NO.

1. Complaint 11/15/06 1 1 - 10

2. Defendant Fiesta Palm’s LLC dba 04/23/07             1    11 - 19
Casino Resorts Answer to Plaintiff’s 
Complaint

3. Plaintiff’s 16.1 List of Documents and 09/24/11 1 20 - 30
Witnesses

4. Plaintiff’s Fifth Supplemental Early 01/14/08 1 31 - 35
Case Conference List of Documents and 
Witnesses

5. Plaintiff’s Sixth Supplemental Early 01/25/08 1 36 - 39
Case Conference List of Documents and 
Witnesses

6. Plaintiff’s Seventh Supplemental Early 07/01/08 1 40 - 45
Case Conference List of Documents and 
Witnesses

7. Plaintiff’s Eight Supplemental Early 07/25/08 1 46 - 50
Case Conference List of Documents and 
Witnesses

8. Plaintiff’s Ninth Supplemental Early 10/13/08 1 51 - 55
Case Conference List of Documents and 
Witnesses

9. Plaintiff’s Tenth Supplemental Early 10/30/08 1 56 - 60
Case Conference List of Documents and 
Witnesses

10. Demand for Jury Trial 4/14/09 61 - 63

11. Plaintiff’s Thirteenth Supplemental 5/01/09 1 64 - 68
Early Case Conference List of 
Documents and Witnesses

12. Plaintiff’s Fourteenth Supplemental 5/01/09 1 69 - 72
Early Case Conference List of 
Documents and Witnesses

13. Amended Complaint 07/08/09 1 73 - 82

14. Amended Order Setting Bench Trial 05/11/10 1 83 - 84

15. Rebuttal Expert Disclosure [NRCP 16.1 07/14/10 1 85 - 125
(a)(2)]



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28
LEMONS, GRUNDY

 & EISENBERG
6005 Plumas Street

Third Floor.
Reno, Nevada 89519

(775) 786-6868
Fax (775) 786-9716 -ii-

CHRONOLOGICAL INDEX TO APPELLANT’S APPENDIX

NO. DOCUMENT DATE VOL. PAGE NO.

16. Motion to Compel Responses to 07/28/10 1 126 - 134
Request for Production of Documents,
to Compel Further Responses to 
Interrogatories; Request for Sanctions; 
and Motion to Compel Independent 
Medical Examinations of Plaintiff

17. Plaintiff’s Opposition to Defendant’s 08/09/10 1 135 - 137
Motion to Compel Responses to Request
for Production of Documents, to Compel 
Further Responses to Interrogatories; 
Request for Sanctions; and Motion to 
Compel Independent Medical Examination
of Plaintiff

18. Plaintiff’s Pre-Trial Memorandum 09/27/10 1 138 - 145

19. Plaintiff’s Motion to Strike              11/10/10       1                146 - 150

20. Defendant The Palms’ Opposition to 11/23/10 1 151 - 157
Plaintiff’s Motion to Strike

21. Defendant Fiesta Palms, LLC Post-Trial 11/24/10 1 158 - 187
Brief

22. Plaintiff’s Confidential Trial Brief 01/13/11 1 188 - 206

23. Plaintiff’s Opposition to Defendants’ 01/14/11 1 207 - 239 
Motion for Mistrial

24. Defendant Fiesta Palms, LLC’s Motion 01/20/11 1 240 - 248
for Mistrial, or, Alternatively, Motion to
Strike Plaintiff’s Confidential Pretrial and
Trial Briefs on Ex Parte Application for
Order Shortening Time; Order

25. Reply in Support of the Palms’ Motion 01/26/11 2 249 - 257
for Mistrial, or, Alternatively, Motion
to Strike Plaintiff’s Confidential Pretrial
and Trial Briefs

26. Findings of Fact, Conclusions of Law, 03/10/11 2 258 - 261
and Order [re: Motion for Mistrial]

27. Findings of Fact, Conclusions of Law, 03/10/11 2 262 - 264
and Order [re: Motion to Strike 
Defendant’s Post-Trial Brief]

//
//



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28
LEMONS, GRUNDY

 & EISENBERG
6005 Plumas Street

Third Floor.
Reno, Nevada 89519

(775) 786-6868
Fax (775) 786-9716 -iii-

CHRONOLOGICAL INDEX TO APPELLANT’S APPENDIX

NO. DOCUMENT DATE VOL. PAGE NO.

28. Findings of Fact, Conclusions of Law, 03/10/11 2 265 - 268a
and Order [re: Plaintiff’s Rule 52
Motion on the Issue of Liability]

29. Findings of Fact, Conclusions of Law, 03/10/11 2 269 - 272
and Order [re: Motion to Strike 
Defendant’s Experts]

30. Verdict 03/14/11 2 273 - 274

31. Plaintiff’s Memorandum of Costs and 03/15/11 2 275 - 279
Disbursements Pursuant to NRS 18.020

32. Defendant Fiesta Palms, LLC, a Nevada 03/21/11 2 280 - 287
Limited Liability Company, d/b/a The 
Palms Casino Resorts’ Notice of Motion 

 and Motion to Tax Costs

33. Memorandum Re: Pre-Judgment 03/22/11 2 288 - 292
Interest

34. Defendant Fiesta Palms, LLC DBAThe 03/25/11 2 293 - 324
Palms Casino Resort’s Memorandum of
Points and Authorities in Support of its 
Motion for New Trial 

35. Declaration of Kenneth C. Ward in 03/25/11 2 325 - 411
       Support of Defendant Fiesta Palms, 

LLC’s Motion for New Trial

36. Declaration of Kenneth C. Ward (2nd) in 03/25/11 2 412 - 491
       Support of Defendant Fiesta Palms, 

LLC’s Motion for New Trial

37. Defendant Fiesta Palms, LLC DBA 03/28/11 3 492 - 523
The Palms Casino Resort’s Memorandum
of Points and Authorities in Support of its
Motion for New Trial

38. Declaration of Kenneth C. Ward in 03/28/11 3 524 - 686
Support of Defendant Fiesta Palms, LLC
Motion for New Trial

39. Defendant Fiesta Palms, LLC’s Notice of 03/28/11 3 687 - 688
Motion and Motion for New Trial

//
//
//



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28
LEMONS, GRUNDY

 & EISENBERG
6005 Plumas Street

Third Floor.
Reno, Nevada 89519

(775) 786-6868
Fax (775) 786-9716 -iv-

CHRONOLOGICAL INDEX TO APPELLANT’S APPENDIX

NO. DOCUMENT DATE VOL. PAGE NO.

40. Defendant Fiesta Palms, LLC’s Reply 04/01/11 3 689 - 692
Memorandum/Opposition to Plaintiff’s
Memorandum re: Pre-Judgment Interest

41. Amended Memorandum re: Pre- 04/05/11 3 693 - 696
Judgment Interest

42. Opposition to Defendant Fiesta Palms, 04/05/11 3 697 - 705
LLC., D/B/A The Palms Casino’s Motion
to Tax [sic] Costs

43. Judgment on the Verdict 04/12/11 3 706 - 708

44. Defendant Fiesta Palms, LLC, a 04/13/11 3 709 - 715
Nevada Limited Liability Company,
d/b/a/ The Palms Casino Resort’s Reply
to Plaintiff’s Opposition to the Motion to
Tax Costs

45. Notice of Entry of Judgment 04/15/11 3 716 - 721

46. Findings of Facts and Conclusions of 04/21/11 3 722 - 726
Law in Support of Verdict

47. Plaintiff’s Opposition to Defendants’ 04/22/11 4 727 - 820
Motion for New Trial

48. Notice of Motion and Motion to Amend 05/02/11 4 821 - 824
Judgment on the Verdict

49. Defendant Fiesta Palms, LLC, a Nevada 05/02/11 4 825 - 834
Limited Liability Company, D/B/A The 
Palms Casino Resort’s Reply to Plaintiff’s 
Opposition to the Motion for New Trial

50. Findings of Fact, Conclusions of Law, 09/19/11 4 835 - 837
 and Order [re: Motion to Amend 
Judgment on Verdict]

51. Findings of Fact, Conclusions of Law, 09/19/11 4 838 - 840
and Order [re: Motion to Tax Costs]

52. Findings of Fact, Conclusions of Law, 09/29/11 4 841 - 854
and Order Denying Defendant’s Motion
for New Trial

//
//
//



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28
LEMONS, GRUNDY

 & EISENBERG
6005 Plumas Street

Third Floor.
Reno, Nevada 89519

(775) 786-6868
Fax (775) 786-9716 -v-

CHRONOLOGICAL INDEX TO APPELLANT’S APPENDIX

NO. DOCUMENT DATE VOL. PAGE NO.

53. Plaintiff’s Motion for Reconsideration 10/5/11 4 855 - 976
of Order Granting Defendant’s Motion    5     977- 1149
to Retax Costs; Ex Parte Application 
for Order Shortening Time; Order

54. Defendant Fiesta Palms, LLC, a Nevada 10/14/11 5 1150 - 1191
Limited Liability Company, D/B/A The 
Palms Casino Resort’s Opposition to
Plaintiff’s Motion for Reconsideration
of Order to Retax Costs

55. Plaintiff’s Reply to Defendant’s 10/18/11 5 1192 - 1195
Opposition to Motion for Reconsideration 
of Order Granting Defendant’s Motion to
Retax Costs

56. Notice of Motion and Motion to Amend 10/18/11 5 1196 - 1197
the Order Denying Defendant’s Motion
for a New Trial

57. Memorandum of Points and Authorities 10/18/11 5 1198 - 1203
in Support of Motion to Amend the Order
Denying Defendant’s Motion for New 
Trial

58. Affidavit of Keith R. Gillette in Support 10/18/11 5 1204 - 1224
of Motion to Amend Order Denying 
Defendant’s Motion for New Trial

59. Notice of Appeal 11/04/11 6 1225 - 1257

60. Opposition to Motion to Amend the 11/04/11 6 1258 - 1270
Order Denying Defendant’s Motion for
New Trial

61. Order 11/17/11 6 1271 - 1272

62. Amended or Supplemental Notice of 12/13/11 6 1273 - 1278
Appeal

63. Amended Judgment on the Verdict 02/15/12 6 1279 - 1281

64. Second Amended or Supplemental 03/13/12 6 1282 - 1314
Notice of Appeal



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28
LEMONS, GRUNDY

 & EISENBERG
6005 Plumas Street

Third Floor.
Reno, Nevada 89519

(775) 786-6868
Fax (775) 786-9716 -vi-

CHRONOLOGICAL INDEX TO APPELLANT’S APPENDIX

NO. DOCUMENT DATE VOL. PAGE NO.

Trial Transcripts

65. Partial Transcript- Bench Trial 10/25/10 7 1315 - 1404
(Opening statements; Dr. Heaps)

66. Partial Transcript- Bench Trial 10/25/10 8 1405 - 1431
(Sheri Long)

67. Partial Transcript- Bench Trial 10/25/10 8 1432 - 1444
(Vikki Kooinga)

68. Partial Transcript- Bench Trial 10/26/10 8 1445 - 1579
Vol. 1 (Enrique Rodriguez)

69. Partial Transcript- Bench Trial 10/27/10 9 1580 - 1777
(Dr. Maryanne Shannon)

70. Partial Transcript- Bench Trial 10/27/10 9 1778 - 1810
Vol. 2 (Enrique Rodriguez)

71. Partial Transcript- Bench Trial 10/28/10 10 1811 - 1892
(Dr. Joseph Schifini)

72. Partial Transcript- Bench Trial 11/1/10 10 1893 - 2037
(Dr. Joseph Schifini)

73. Partial Transcript- Bench Trial 11/1/10 11 2038 - 2191
Vol. 1(Dr. Russell Shah)

74. Partial Transcript- Bench Trial 11/2/10 11 2192 - 2220
Vol. 3 (Enrique Rodriguez)

75. Partial Transcript- Bench Trial 11/2/10 12 2221 - 2339
Vol. 2 (Dr. Russell Shah)

76. Partial Transcript- Bench Trial 11/3/10 12 2340 - 2375
(Forrest P. Franklin)

77. Partial Transcript- Bench Trial 11/3/10 12 2376 - 2393
(Maria Perez)

78. Partial Transcript- Bench Trial 11/4/10 12 2394 - 2426
(Nicholas Tavaglione)

79. Partial Transcript- Bench Trial 11/4/10 13 2427 - 2543
(Terrance Dinneen)



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28
LEMONS, GRUNDY

 & EISENBERG
6005 Plumas Street

Third Floor.
Reno, Nevada 89519

(775) 786-6868
Fax (775) 786-9716 -vii-

CHRONOLOGICAL INDEX TO APPELLANT’S APPENDIX

NO. DOCUMENT DATE VOL. PAGE NO.

80. Partial Transcript- Bench Trial 11/5/10 13 2544 - 2676
(Dr. George Becker) 14 2677 - 2742

81. Partial Transcript - Bench Trial 11/5/10 14 2743 - 2777
(Dr. Jacob Tauber)

82. Partial Transcript- Bench Trial 11/8/10 14 2778 - 2894
(Dr. Walter Kidwell)

83. Partial Transcript- Bench Trial 11/9/10 15 2895 - 3004
(Dr. Louis Mortillaro)

84. Partial Transcript- Bench Trial 11/9/10 15 3005 - 3061
(Dr. Thomas Cargill)

85. Partial Transcript- Bench Trial 11/9/10 15 3062 - 3073
(Frank Sciulla)

86. Partial Transcript- Bench Trial 11/10/10 16 3074 - 3150
(Closing Arguments)

Hearing Transcripts

87. Defendant’s Motion for Jury Trial 10/20/10 16 3151 - 3163

88. Defendant’s Motion for Mistrial, etc. 01/27/11 16 3164 - 3186

89. Defendant’s Motion for A New Trial, 07/05/11 16 3187 - 3212
etc.





• • 
ORIGINAL 

1 

1 TRAN 
Electronically Filed 

11/18/2010 10:33:35 AM 

2 

3 DISTRICT COURT 

, 

4 CLARK COUNTY, NEVADA CLERK OF TH E COU RT 

5 ENRIQUE RODRIGUEZ, 

6 Plaintiff, 
CASE NO. A-531538 

7 v. 
DEPT. X 

8 FIESTA PALMS LLC, 

9 Defendant. 

10 

11 BEFORE THE HONORABLE JESSIE WALSH, DISTRICT COURT JUDGE 

12 WEDNESDAY, OCTOBER 27, 2010 

13 REPORTER'S PARTIAL TRANSCRIPT 
BENCH TRIAL 

14 TESTIMONY OF DR. MARYANNE SHANNON 

15 
APPEARANCES: 

16 
For the Plaintiff: STEVEN M. BAKER, ESQ. 

ROBERT S. CARDENAS, ESQ. 17 

18 

19 For the Defendant: KENNETH C. WARD, ESQ. 

20 

21 

22 

23 

24 RECORDED BY: VICTORIA BOYD, COURT RECORDER 

25 

RECEIVED 
NOV 18 2010 

ClERK Of M COURT 

It 

AVTranz 
E-Reporting and E-Transcrlption 

Phoenix (602) 263-0885 • Tucson (520) 403-8024 
Denver (303) 634-2295 

,.rb 

9 App. 1580



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

... 

• • 
2 

TABLE OF CONTENTS 

October 27, 2010 

Designation of Record 

Plaintiff's Witness: 

MaryAnn Shannon......................... . . . . . . . . . . . . . . . .. 4 

Defendant's Witness: 

None 

I\VTranz 
E-Reportlng and E-Transcrlptlon 

Phoenix (602) 263-0885 • Tucson (520) 403-8024 
Denver (303) 634-2295 

. 
9 App. 1581



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

• • 
3 

EXHIBITS 

PLAINTIFF'S: 

Exhibit 2................................................ 19 

Exhibit 6 ................................................ 80 

Exhibi t 8................................................ 82 

Exhibi t 9................................................ 83 

Exhibi t 10............................................... 84 

Exhibi t 11............................................... 85 

Exhibit 12............................................... 86 

Exhibi t 14............................................... 89 

Exhibit 16............................................... 57 

Exhibits 78A-E ........................................... 58 

DEFENDANT'S: 

None 

IlVTranz 
E-Reporting and E-Transcrlption 

Phoenix (602) 263-0885 • Tucson (520) 403-8024 
Denver (303) 634-2295 

)" 

9 App. 1582



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

• • 
WEDNESDAY. OCTOBER 27. 2010. 1:01 P.M. 

[Designation of record begins at 1:01 p.m.] 

THE COURT: Are you ready for Dr. Shannon? 

MR. BAKER: Yes, Your Honor. 

THE COURT: Very well. 

[Pause] 

Call Dr. Shannon. 

MARYANN SHANNON, PLAINTIFF'S WITNESS, SWORN 

4 

THE CLERK: Please be seated, stating your full name, 

spelling your last name for the record. 

THE WITNESS: Okay. My name is MaryAnn Shannon, last 

name is spelled S-H-A-N-N-O-N. 

DIRECT EXAMINATION 

BY MR. BAKER: 

Q Good morning. Funny you should walk in, we were 

just talking about you. 

A Okay. 

Q Good morning. 

A Good morning. Well, it's afternoon, actually. 

Q Yeah. I guess it's getting to that time. 

MR. BAKER: Are you all -- do you need a second? 

MR. WARD: No, we're okay. No, we're just working. 

UNIDENTIFIED SPEAKER: Wrestling with paper. 

MR. BAKER: Okay. 

BY MR. BAKER: 

Would ou lease introduce ourself to the Court? 
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1 A I'm Mary Ann Shannon, I'm a local orthopedic 

2 surgeon, been practicing here since 1992. 

3 Q And are you board certified in orthopedic surgery? 

4 A Yes. 

5 Q Could you just please briefly -- just as -- as it's 

6 a bench trial and not a jury trial, explain your education to 

7 the Judge? 

8 A Sure. I went to the University of Illinois. I 

9 graduated with a bachelor's degree in chemistry and 

10 mathematics and went on to Northwestern University and 

11 finished medical school, got my MD degree. 

12 And then went on to do a rotating internship at the 

13 University of Minnesota in Minneapolis, general surgery 

14 followed by a four-year orthopedic residency. I then moved to 

15 Colorado and with the University of Colorado, did a hand 

16 fellowship at Hand Surgery Associates. 

17 That's my education, do you want me to go into my 

18 clinical practice too? 

19 Q Sure. Just a little bit. You're doing it at light 

20 speed. I don't think it's 

21 A Okay. Following that I moved -- I got married, so I 

22 moved to Washington D.C. where my ex-husband worked for 

23 Lockheed Martin, that's not really relevant but he made me 

24 move to the Washington D.C. area. I was regional hand surgeon 

25 for Kaiser Permanente and for the private practice group 
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1 called Greater Washington Orthopedics. 

2 Following my divorce I moved to Texas, where I 

3 established a private practice and started to raise my 

4 daughter and then finally moved here to Las Vegas in 1992 

5 following my mother's development of cancer. And I needed to 

6 stop practicing clinically, because I had to take care of my 

7 daughter and my mother. So I took an administrative job here 

8 in Las Vegas working for what was State Industrial Insurance. 

9 I took care of my mother until she died and then I went into 

10 private practice through Sierra Health Services and then 

11 ultimately into private practice with a couple of different 

12 groups. 

13 Q Is that it? 

14 A That's it. 

15 Q And Doctor, as part of your practice, do you 

16 prescribe and refer people for MRIs? 

l7 A Yes, I do. 

18 Q As part of your practice, do you prescribe and refer 

19 people for physical therapy? 

20 A Yes, I do. 

21 Q As part of your practice, do you review the medical 

22 records of other physicians who have seen the patient both 

23 before and after you? 

24 A 

25 Q 

< 8 1 

Yes. 

And is that common and customary in orthopedic 

I\VTranz 
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1 practice? 

2 A Yes. Depending on the source of the patient, yes. 

3 Q And you've testified for your patients in court 

4 before? 

5 A Yes, I have. 

6 Q On approximately how many occasions? 

7 A Well since I've been -- we've been legislated to 

8 keep records in 2005 this would be the 22nd time I've appeared 

9 in court here. 

10 Q I remember the legislation, Doctor. And have you 

11 been qualified both as a treating physician and as an expert 

12 in courts in the State of Nevada? 

13 A I've never been denied, so --

14 MR. BAKER: Your Honor, I move to have her admitted as a 

15 treating physician and qualified as an expert in the field of 

16 orthopedic surgery and the related matters to which she'll 

17 testify. 

18 THE COURT: Any objection? 

19 MR. WARD: I have no objection to her qualifications. 

20 The only objection I have is that she has not be 

21 disclosed as anything other than a treating physician, so I 

22 would object to any claims of questions in terms of what would 

23 normally be submitted to an expert 

24 

25 

. 

MR. BAKER: Can I have 

MR. WARD: -- aside from her treating. 
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1 MR. BAKER: Your Honor 

2 THE COURT: Mr. Baker? 

3 MR. BAKER: Yes, Your Honor. 

4 I'd like to show you both the Fernandez v. Admirand 

5 [phonetic] case that speaks to the fact that once a physician 

6 is qualified to be expert, they can speak in any area of their 

7 expertise. 

8 But more importantly, Your Honor, Prabhu v. Levine, 

9 which is 112 Nev. 1538 and speaks about the fact specifically 

10 that in the Prabhu case, a treating physician was allowed to 

11 testify to standard of care. It basically says that the 

12 treating physician or a doctor is an expert for any purpose. 

13 THE COURT: Mr. Ward? 

14 MR. WARD: I am not familiar with that specific case. 

15 The -- but I am familiar with Nevada Revised Statute 15.285 

16 and 51.065, that I believe that it would limit her from 

17 anything that she's been -- other than what she's been 

18 disclosed as, and she has only been disclosed as a treater. 

19 If there are -- certainly she would be qualified. 

20 I'm not saying she wouldn't be qualified if she had been 

21 properly disclosed. She's not given a report. She's not been 

22 disclosed as anything other than a treater. So to ask her --

23 I understand she can offer opinions about her own treatment. 

24 But to try to use her to -- as an expert to testify as to 

25 other doctors, I think would be inappropriate. 
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1 MR. BAKER: And Your Honor, particularly I intend to use 

2 her to speak about other doctors. She's testified that she 

3 uses other doctors' treatment in the course of her diagnoses, 

4 prognoses and treatment of patients. 

5 As an expert this Court certainly recognizes there's 

6 a difference between a retained expert and a not retained 

7 expert. She has not been retained as an expert in this case. 

8 She is a treating physician who has reviewed the course of the 

9 medical treatment, has commented on the course of the medical 

10 treatment and should rightly be allowed to testify to that. 

11 And I'd like to add as well that N.R.S. 50.275 

12 allows her, in her capacity as expert as set out in the Prabhu 

13 v. Levine case, to speak to matters that would be otherwise 

14 inadmissible including hearsay. 

15 And so Your Honor, by Nevada case law and Nevada 

16 statute she's an expert. She's not been disclosed as a 

17 retained expert but she is a physician and an expert. 

18 THE COURT: I understand the distinction, and I am 

19 familiar both of these cases. Frankly I'm familiar with 

20 Dr. Shannon. She's testified in this Court before. 

21 So I think the motion should be granted in it's 

22 entirety. 

23 

24 

25 

MR. BAKER: Which motion is that? 

THE COURT: Motion to qualify her as an expert. 

MR. BAKER: Thank you, Your Honor. And --

". t 
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THE COURT: It prompted this discussion. 

MR. BAKER: Right. I forgot that that was actually a 

motion. 

THE COURT: I think -- sort of. 

MR. BAKER: Yeah. 

MR. WARD: Yeah. 

MR. BAKER: Sort of. 

BY MR. BAKER: 

Q Okay. Doctor, do you have your file with you today 

10 or just, would you like to use my exhibits? 

11 A I'll probably have to use your exhibits. I figured 

12 there was no point in my bringing what would be duplicates all 

13 the way across town. 

14 

15 

16 

17 

Q Save the trees. 

MR. BAKER: May I approach the witness, Your Honor? 

THE COURT: Yes. 

MR. BAKER: And may I direct the witness to Number 1 to 

18 begin with? 

19 

20 

THE COURT: Sure. 

THE WITNESS: Okay. This is volume labor, okay. 

21 [Counsel confer] 

22 BY MR. BAKER: 

23 

24 

25 

Q If you go to 16, please, Doctor? 

A 16, okay. 

MR. BAKER: I really at some point I might ask for a 
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1 break, Your Honor, to go get some bifocals. 

2 THE COURT: To go get what? 

3 MR. BAKER: Some bifocals. 

4 THE WITNESS: I understand and can relate. Okay. We're 

5 ready. 

6 BY MR. BAKER: 

7 Are you there? 

15 Okay. Did you evaluate his left knee? 

16 Yes, I did. 

17 And did you perform a physical examination of his 

18 

19 Yes, I did. 

21 physical examination entailed? 

22 A Well physical examination require -- entails first, 

23 observation, of course. So you look for any bruising, 

24 swelling, any obvious deformity of the limb or the part, the 

25 body part you're looking at. So say if it was a fracture and 
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1 I saw something that didn't look normal or out of alignment, I 

2 would observe that it's -- that there's deformity, that kind 

3 of thing. 

4 Then after observation, you'll do palpation, which 

5 is to touch the body part. So, if specifically a knee you 

6 palpate the different areas of the knee, on the front of the 

7 knee, the kneecap, the quadriceps mechanisms, the patellar 

8 tendon mechanism. Then you move on to the collateral 

9 ligaments, the joint lines, palpate the bones of the joint. 

10 You can feel the interior of the joint as best you 

11 can, whether there's swelling associated with it and whether 

12 that swelling may be fluid or just tissue inflammation. 

13 And then the test -- and then you would go on to do 

14 provocative testing, to test the stability and to look for 

15 such problems as malalignment, active movement problems, 

16 atrophy which is observational, but also by testing of 

17 strength. And then provocative things such as testing 

18 ligaments and the meniscus. 

19 Q And before we get into your further treatment is 

20 what's been marked as Exhibit 16 your file in this matter? 

21 A 

22 Q 

23 office? 

24 A 

25 Q 

Yes. 

And is that kept in the ordinary course of your 

Yes. 

Okay. 
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1 MR. BAKER: Your Honor, we'd move to admit 16. 

2 THE COURT: Any objection? 

3 MR. WARD: I'd like to look at it before it's admitted, 

4 just to see what's in there. 

5 MR. BAKER: We can have a --

6 MR. WARD: I can do that at a break. I don't want to 

7 THE COURT: You don't mind if Mr. Baker examines this 

8 witness with virtue of this --

9 MR. WARD: No. Absolutely not, Your Honor. 

10 THE COURT: Very well. Please proceed. 

11 MR. WARD: And I won't make any foundational objections. 

12 THE COURT: Okay. We'll address this later. Don't 

13 forget to remind me, Mr. Ward. 

14 MR. WARD: Okay. 

15 MR. BAKER: He's good at reminding us though, Your Honor, 

16 because I had completely forgot. 

17 BY MR. BAKER: 

18 Q Now, you're aware that Mr. Rodriguez had seen other 

19 providers prior to seeing you; is that fair? 

20 A Yes. 

21 Q And you're aware that he was transported from the 

22 Palms Hotel in an ambulance; is that correct? 

23 A Yes. 

24 Q And are you familiar with the ambulance services in 

25 Clark County, Nevada? 

AVTranz 
E-Reportlng and E-Transcription 

Phoenix (602) 263-0885 • Tucson (520) 403-8024 
Denver (303) 634-2295 

9 App. 1592



• • 
14 

1 A Yes, I am. 

2 Q And I'd ask you to please -- and I'm doing it kind 

3 of backwards. I normally do the housekeeping afterwards but I 

4 don't want to forget, if that's all right? 

5 A Okay. 

6 Q If I can ask you to turn Exhibit Number 2, to which 

7 authenticity and genuineness has been stipulated, is this the 

8 American Ambulance Response bill? 

9 A Yeah, American Medical Response. 

10 Q Okay. And when you're looking at that, the records, 

11 what was Mr. Rodriguez's complaint at the time he was 

12 transferred by ambulance? 

13 A At that point he was complaining of left knee pain. 

14 Q And 

15 A And it occurred at that -- on that date. 

16 Q And do you notice that they put ice on 

17 Mr. Rodriguez's knee on AMR three? 

18 A Let's see. Yes, they applied ice. 

19 Q And what's the effect of ice when you apply it to a 

20 traumatically injured knee? 

21 A 

22 swelling. 

23 Q 

24 knee? 

25 A 

, . 

It is done in order to minimize and decrease 

Swelling and effusion, which would be water on the 

Yes. Fluid accumulation within the joint. 
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1 Q Do you notice that they also immobilized his knee? 

2 A Yes, they did. 

3 Q And what is the effect of immobilization on the 

4 knee? 

5 A Also the same type of thing. It will decrease 

6 swelling and fluid production within joint. 

7 Q And what is the effect of a long-term resting period 

8 with respect to the knee? Does that also minimize effusion 

9 and swelling? 

10 A Yes. It will decrease that, but it will also cause 

11 weakness and atrophy of the muscles which causes another set 

12 of problems. 

13 Q Okay. If Mr. Rodriguez had ice applied to his knee, 

14 had his knee immobilized and then spent several hours in a 

15 room lying in a gurney in a restful point, would it be 

16 surprising to you that emergency room doctor would not note 

17 that he had no effusion or swelling at the time of an initial 

18 investigations? 

19 A Well, those treatments are geared to stopping 

20 effusion, stopping swelling and diminishing bruising or 

21 minimizing bruising that may occur. 

22 Q And that bruising, after the ice and the 

23 immobilization is taken off, could later appear? 

24 A 

25 Q 

• '0 

Correct. 

And so my question, Doctor, just so I make a clean 

. 
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1 record, would it be surprising to you that an emergency room 

2 physician conducting an examination to that knee after ice was 

3 placed on the knee, the knee was immobilized and there was a 

4 long period of resting did not note swelling or effusion? 

5 MR. WARD: Object to the form, as to whether it's 

6 surprising to her. I mean --

7 THE COURT: What's improper about that? 

8 MR. WARD: Well, I don't think that's the issue at hand. 

9 And I don't think it's relevant as to whether it's surprising 

10 to her. 

11 THE COURT: I think it's relevant. Overruled. 

12 MR. BAKER: Thank you. 

13 THE WITNESS: Normally in the pattern of injuries that I 

14 see, be it coming from football or coming, you know, from 

15 somebody tripping down their stairs at their own home, they 

16 don't -- the -- it takes actually several days for a bruising 

17 that comes from the deeper it comes from the body, the 

18 longer it takes to show itself. 

19 So if it's an abrasion or a scrape or a scar, or 

20 something where somebody cut them and is superficial to the 

21 skin, it's almost immediately visible. But if it's an 

22 indirect injury to a joint, say a ligament or a meniscus, it 

23 has -- the bleeding that occurs is so deep in the joint, it 

24 takes a while for it to diffuse out to hit the skin. 

25 The first thing you would see would be swelling. 
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1 You can minimize that and stop it by immobilizing and icing 

2 it. But it will eventually come, given time. And the deeper 

3 it is within the limb, the longer it takes to show itself. 

4 I've seen bruising from deep tissue injuries can 

5 take, you know, up to a week to show themselves. Sometimes 

6 they'll not even show themselves at the knee because if 

7 they've been walking on it, it will dissect and they'll have 

8 bruising at their ankle because gravity pulls it all down, and 

9 the only superficial area it comes out, at the first place, 

10 would be at the ankle itself 

11 Q And --

12 A -- if it's very, very deep. 

13 Q And I appreciate you sharing that with me. It makes 

14 me lead to one question, and then I'm going to step back for a 

15 sec, okay? 

16 A Uh-huh. 

17 Q So it would be consistent with your testimony if 

18 Enrique Rodriguez was noted to have ecchymosis by a orthopedic 

19 surgeon in California approximately one week -- ecchymosis is 

20 bruising -- approximately one week after this accident? 

21 A Correct. It also takes up to a week to ten days for 

22 bruising, once it shows itself, to resolve and to -- you know, 

23 that bluish discoloration turning into that purplish, turning 

24 into that green, turning into that yellow, that eventually the 

25 bruise goes away. 
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1 Q And that's consistently orthopedically with how you 

2 would expect an injury to unfold? 

3 A Correct. 

4 Q Now the question that I asked before we got into 

5 bruising was: Would it be surprising to you if an individual 

6 that had his knee iced, had his knee immobilized and then was 

7 put at rest for several hours before being seen by an 

8 emergency room doctor did not evidence swelling or effusion at 

9 the time of his examination? 

10 A Well that -- it's not surprising in the sense that, 

11 you know -- of course if he had a sledge hammer hit him it 

12 would be that way. But of an indirect trauma, if it's 

13 immediately immobilized and immediately treated it would take 

14 quite a while for the bruising and all of the secondary signs 

15 to show themselves. 

16 Q And what's your understanding of the trauma in this 

17 case? 

18 A It was indirect trauma, someone fell into him and 

19 caused hyperextension, twisting of the leg. He didn't quite 

20 fall, that's my remembrance of his history. You know, he was 

21 made unbalanced but did not actually fall to the ground. 

22 Q Okay. And you've reviewed views -- bills from 

23 American Medical Response before? 

24 A 

25 Q 

. 

Yes. 

And the bill in this case if you look at 2 is $534? 
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1 A Yes. 

2 Q Was that reasonable, necessary and causally related 

3 to the subject accident? 

4 A Yes. 

5 MR. BAKER: Move to admit Exhibit Number 2, Your Honor. 

6 THE COURT: Any objection? 

7 MR. WARD: No, Your Honor. 

8 THE COURT: 2 is admitted. 

9 [Plaintiff's Exhibit 2 Received] 

10 BY MR. BAKER: 

11 Q Now you're aware 

12 MR. BAKER: Robert, I admitted 3, 4 and 57 Is that what 

13 was submitted? 

14 MR. CARDENAS: If you checked up there on your --

15 MR. BAKER: Oh, okay. You had already given it to me? 

16 MR. CARDENAS: Yes. 

17 MR. BAKER: Thank you. 

18 BY MR. BAKER: 

19 Q Okay. Are you aware that Mr. Rodriguez went back 

20 L.A. and visited Dr. Nork? 

21 A Am I aware of it? 

22 Q Yes. 

23 A Yes, I'm aware of it. I've seen the record. 

24 Q And you've reviewed those records previously; is 

25 that correct? 
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A Yes. 

Q And well what is the name of Dr. Nork, his company? 

A Gosh, I don't know. 

Q I was asking Rob. 

A Okay. 

MR. BAKER: Is it Associated? 

MR. CARDENAS: Associated Physician. Number 6. 

MR. BAKER: Thank you. 

9 BY MR. BAKER: 

10 

11 

Q Would you please turn to Exhibit Number 6? 

MR. BAKER: And I'm wondering if you could find me the 

12 billing statement, please, for Number 6. 

13 BY MR. BAKER: 

14 

15 

16 

17 

18 

19 

20 

Q 

A 

Q 

A 

Q 

A 

Q 

Are you there? 

Yes. 

Could you please turn to Exhibit Number 13? 

One -- page 13? 

Yes, please. 

All right. 

Would you please look to where it says diagnosis 

21 from Dr. Nork? 

22 

23 

24 

25 

H 

A All right. 

MR. BAKER: Your Honor, may I --

THE WITNESS: I see it. 

THE COURT: I wish you would. I somehow got lost. I'm 
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1 sorry, Mr. Baker. 

2 

3 

MR. BAKER: It's Exhibit Number 6, page number 13. 

THE COURT: Oh, thank you. I'm ready. 

4 BY MR. BAKER: 

5 

6 

7 

8 

9 

10 

Q 

A 

Q 

A 

Q 

A 

Could you please look to where it says "Diagnosis"? 

All right. 

And you see where it says contusion? 

Yes, I do. 

What's a contusion? 

A contusion is basically for other -- what in common 

11 terms is called bruising. 

12 Q And is that the bruising you described where the 

13 blood comes from the deep layers and takes about seven days to 

14 appear on the surface? 

15 

16 

A Yes. 

MR. WARD: Object. This is hearsay and calls for 

17 speculation, as to what -- may I voir dire this witness on 

18 this if this is going to be subject to expert testimony? 

19 THE COURT: Sure. 

20 MR. WARD: Okay. 

21 VOIR DIRE EXAMINATION 

22 BY MR. WARD: 

23 Q Doctor, what does contusion mean from a medical 

24 standpoint? 

25 A Contusion means basically impact to the joint. 
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1 Q Right. A contusion can be an impact anywhere, can't 

2 it? 

3 A Well, yeah. It depends on where it is, this says --

4 Q You can have a contusion 

5 A this states knee. 

6 Q on your arm? 

7 A Yes. 

8 Q Okay. If somebody has a bruise on their arm do you 

9 say they have a bruise on their arm? 

10 A No. 

11 Q Do you say they have a contusion? 

12 A I will usually call it -- well, that's my 

13 conclusion. 

14 Q Yeah. 

15 A I will say there is bruising, but that usually the 

16 contusion -- the conclusion is there is a contusion. 

17 Q Right. That's the 

18 A In order to get to a bruise you have to have some --

19 you have to have a contusion. 

20 Q Right. That's the conclusion but if you see 

21 bruising, you say bruising or you say ecchymosis? 

22 A Generally speaking you do, unless it's short -- I 

23 mean, sometimes doctors will take shortcuts. But generally 

24 speaking you try to supplement your opinion with facts. 

25 Q Yeah. 
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1 A And you -- when you -- we're taught to that -- when 

2 we make our -- when we do our dictations. 

3 Q All right. Have long have you known Dr. Nork? 

4 A I don't know Dr. Nork. 

5 Q How long did you talk to Dr. Nork about what he said 

6 about this patient? 

7 A I never talked to Dr. Nork. 

8 Q How do you know about what Dr. Nork means when he 

9 writes down contusions? 

A 10 I can only infer it, as to what he meant. 

Q 

A 

13 Q Okay. Is ecchymosis a term that doctors commonly 

14 use? 

15 A Yes. We can use that term. 

Q 

A 

Q 

A 

20 of documentation. 

21 Q Did you see any indication in Dr. Nork's records 

22 where he noted bruising or ecchymosis? 

23 A No. He doesn't note anything in his physical 

24 examination--

25 Q No --
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1 A -- from December 6th, 2004. 

2 Q Nowhere, right? 

3 A He doesn't use that terminology, no. 

4 Q Right. And if a patient came to you 

5 MR. BAKER: Your Honor, this is past voir dire on the 

6 issue. It isn't a cross-examination. 

7 THE COURT: I wonder where you're headed here, Mr. Ward? 

8 MR. WARD: My objection will stand, that for her to 

9 determine what Dr. Nork meant when he meant when he wrote the 

10 word "contusion" specifically to suggest that he really meant 

11 bruising is speculation. And there's no foundation for this 

12 expert to testify as to what he meant when he said it. 

13 THE COURT: I don't think that was the question that 

14 Mr. Baker posed of this witness. 

15 MR. BAKER: I asked her if contusion was part of the 

16 process where deep blood comes up towards the surface--

17 THE COURT: Right. 

18 MR. BAKER: -- that she had described. 

19 THE COURT: Right. 

20 MR. BAKER: And she testified, yes. 

21 Is that correct? 

22 THE WITNESS: Right. 

23 MR. BAKER: And--

24 MR. WARD: And that's basis for my objection, is what 

25 she's testifying as to what he meant that the patient had when 

• 
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1 he examined him. 

2 THE COURT: Well my understanding is that she has 

3 reviewed these notes and she is being questioned by Mr. Baker 

4 as a result of some of the things that she's reviewed. 

5 So the way that you've characterized the question is 

6 really not precisely how Mr. Baker posed the question. I'll 

7 note your objection for the record. Overruled. Let's move 

8 on. 

9 DIRECT EXAMINATION CONTINUED 

10 BY MR. BAKER: 

11 Q So contusion was noted by Dr. Nork in Los Angeles; 

12 is that right? 

13 A That's correct. 

14 Q And as you said that's exactly what you would expect 

15 to see in a week to ten days or two weeks after a indirect 

16 traumatic impact? 

17 A Correct. 

18 Q And could you check the date that that contusion was 

19 noted? 

20 A December 6th, 2004. 

21 Q Does that fall exactly into the time period that you 

22 were describing? 

23 A Yes. It falls well within the timeframes for still 

24 noting bruising and contusions. 

25 Q And then again that doesn't surprise you that from a 
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1 medical point of view that he would show contusion within two 

2 weeks? 

3 A Correct. 

4 Q And in fact that's exactly what you would expect 

5 from a traumatic impact to the knee? 

6 A Correct. 

7 Q Now Dr. Nork referred Mr. Rodriguez to physical 

8 therapy at Rancho Physical Therapy? 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

A Let me see it. I know he was referred 

Q He went for physical therapy at --

A for physical therapy --

Q Right. 

A -- at this time. 

Q I believe that's Exhibit 16. 

MR. CARDENAS: 15. 

MR. BAKER: 15, it looks like 16, Your Honor, 15. 

THE COURT: Okay. Got it. 

MR. BAKER: Were you able to find the bill for Nork? 

19 We'll talk about that. 

20 BY MR. BAKER: 

21 Q What was the purpose of Doctor -- are you there? 

22 A Uh-huh. 

23 Q What was the purpose of Dr. Nork referring Enrique 

24 for physical therapy to Rancho? 

25 A It was to treat the sprain/strain of the knee and 

" 
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1 the contusion. 

2 Q And what sort of modalities were utilized at Rancho? 

3 A Let me look here. Electrical stimulation, hot 

4 packs, cold packs. So you use ice. He did a physical therapy 

5 evaluation, electrical stim, which is to stimulate the muscles 

6 that have been disused. Pool therapy was done. Let's see, 

7 manual therapy was done, that would be range of motion, and 

8 I'd imagine strand -- therapeutic exercise strengthening to 

9 get the joint moving again. 

10 Q Now, I kind of broke this down anticipating 

11 Counsel's objection a little bit. 

12 If you look from Bates Numbers 7 -- let me think 

13 about how to do this. 

14 Okay. Mr. Rodriguez on referral by Dr. Nork, 

15 treated at Rancho from the period of 12/8/04 to 4/14/05, do 

16 you see that? 

17 A Let me see here? That's 12/8/2004 --

18 Q And I'll represent to you that in March of '05, is 

19 when you began seeing Enrique and referred him to Rancho. 

20 A All right. 

21 Q So it's fair to say that on --

22 A Yes, to Jim. But the last time he was seen at this 

23 point was January 31st of '05. 

24 Q 

25 statement. 

Oh, that's correct. The 4/14 is a billing 
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1 A Uh-huh. 

2 Q And was the treatment of Enrique at Rancho between 

3 12/8/04 and 1/13/05 reasonable? 

4 A 1/31. 

5 Q 1/31 -- reasonable, necessary and causally related? 

6 A That's well within the normal confines of treating 

7 sprain/strains. 

8 MR. BAKER: And Your Honor, move to admit then --

9 BY MR. BAKER: 

10 Q Can you tell me the Bates numbers for the treatment 

11 between those two dates? 

12 

13 

14 

15 

16 

A 

Q 

A 

Q 

A 

Sure. Rancho PT, Number 2 through to Number 5. 

Were the treatment dates? 

Were the treatment dates. 

And those --

Well they're the billings for treatment dates 

17 between December 8th, 2004 and January 31st of 2005. 

18 Q And I hate to ask you to do it, but are you able to 

19 see what the Bates numbers are for the actual treatment 

20 records? 

21 

22 

23 

24 

25 

A 

Q 

A 

Q 

A 

Really? 

I think I can find it for you. 

All right. 

Is it 00070? 

Yeah. They're placed backwards, so -- it actually 
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1 starts on 70. 

2 Q Right. 

3 A Okay. Rancho PT 70. 

4 Q And goes through to 76? 

5 A Yes. Those are the -- that was the initial intake 

6 evaluation. 

7 Q And were -- was that intake records and the 

8 treatments rendered thereby were reasonable, necessary and 

9 causally related to the subject accident? 

10 A Yes. 

11 Q And then if you go from --

12 MR. BAKER: My apologies to the Court. 

l3 THE COURT: Sure. 

14 MR. BAKER: I got kind of mixed up. 

15 BY MR. BAKER: 

16 Q To 00020? 

17 A All right. 

18 Q To 00051? Is th.at also treatment that was referred 

19 and by Dr. Nork? 

20 A Yes. 

21 Q And was the treatment between 20 and 51 reasonable 

22 and necessary and causally related? 

23 A This was. Because he had two session of therapy. A 

24 group of treatment was done at the end of 2005, I guess, when 

25 he returned back to California. 
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1 Q Uh-huh. 

2 A And that's what you're talking about here, correct? 

3 Q Correct. 

4 A Because that's what I'm looking at as far as dates. 

5 It's like they're not exactly well organized here. They go 

6 from back from the beginning, when they start talking about 

7 it, Dec 12th, 2006 and then it works backwards in the notes. 

8 Q And Doctor, I'll refer to you --

9 A As to what they did. 

10 Q I might not be that interested in admitting the 

11 actual documents into evidence. 

12 A Uh-huh. 

13 Q But you've reviewed the file of the treatment as 

14 prescribed by Dr. Nork; is that right? 

15 A Yes, I have. 

16 Q And the billing statements associated with those 

17 treatments are set forth in Bate stamps Numbers 77 to 80? 

18 A Yes. 

19 Q And that's treatment in the amount of $6,783? 

20 A Yes. Yes. 

21 Q And was -- those bills associated with services you 

22 reviewed reasonable, necessary, and causally related to the 

23 subject accident? 

24 A Yes. 

25 Q And is that your opinion to a reasonable degree of 
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1 medical probability? 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

A Yes. 

Q Now you also refer --

MR. WARD: May I object? Note my objection for the 

record. 

THE COURT: Sure. 

MR. WARD: As to causation. 

MR. BAKER: Okay. 

MR. WARD: And --

MR. BAKER: Continuing your objection the basis that you 

discussed? 

MR. WARD: And is this Dr. Nork's billing? 

MR. BAKER: No. This is the Rancho Physical Therapy 

billing --

MR. WARD: 

MR. BAKER: 

17 at Bates stamp numbers 77 through 80. 

18 MR. WARD: Okay. 

19 BY MR. BAKER: 

20 Q And you also referred Mr. Rodriguez for physical 

21 therapy after your initial evaluation of him; is not --

22 A 

23 Q 

24 85? 

25 A 

Yes, I did. 

And if you will refer to Bates numbers 80 through 

On the Rancho PT? 
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1 Q Yes. 

2 A All right. Yes, I'm here. 

3 Q Those are the bills for the services on your 

4 referral to physical therapy; is that correct? 

5 A Yes. 

6 Q And that's in the amount of $4,150? 

7 A Yes. 

8 Q And was the treatment that he received reasonable, 

9 necessary and causally related? 

10 A Yes. 

11 Q And were the bills generated reasonable, necessary 

12 and causally related? 

13 A Yes. 

14 Q And just so I make sure that I put it into the 

15 record with respect to Nork, were the bills reasonable, 

16 necessary and causally related? 

17 A Yes. 

18 Q Thank you. If you'll go back to your exhibit where 

19 you were treating Mr. Rodriguez? 

20 A 16. 

21 Q When was the next time you saw him? 

22 A I initially saw him on March 28th, 2005 and the next 

23 time I saw him was September 30, 2005. 

24 Q 

25 A 

Are you aware that 

Yes, let me see here. Okay. 
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1 Q Okay. What was his condition on that time you saw 

2 him at your next visit? 

3 A He continued to have the same symptomology. It had 

4 not resolved or diminished between his first visit and when I 

5 saw him pre-operatively. 

6 Q Did you perform a physical exam at that time? 

7 A Yes. 

8 Q And what did your physical examination reveal? 

9 A At that point in time he had an increased Q angle 

10 which is the alignment of the kneecap to the -- kneecap to the 

11 patellar tendon. He had traced mild crepitation, which is 

12 something you see underneath the patella, which can be due to 

13 trauma, but it can also be due to degeneration and disuse. 

14 He had both medial and lateral joint line discomfort 

15 at that time, one plus synovitis which was inflammation and 

16 swelling that was tissue-related, not fluid. He had a very 

17 tight lateral retinaculum on clinical 

18 Q 

19 A 

20 Q 

21 A 

22 Q 

23 A 

24 about? 

25 Q 

Sorry. Can you say --

examination. 

that again, please? 

Huh? 

The last thing you said, please? 

On the one plus synovitis? Is that we're talking 

Yes. 
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1 A Yeah. One plus synovitis. Synovitis is a -- to 

2 distinguish a swollen knee between fluid, you can palpate and 

3 tissue swelling. There is -- tissue swelling means the joint 

4 lining is inflamed. The joint lining is what produces the 

5 fluid in the joint. We have a physiologic fluid we have in 

6 our joint like lubricant so that the motor -- the gears don't 

7 get aren't dry moving. 

8 That's what happens with people with arthritis. 

9 They get pain because it's a dry joint. When you've had 

10 trauma or inflammation, it winds up being fluid in the joint. 

11 And if it's inflamed, the inflammation or the tissue created 

12 by injuries or other conditions that cause swelling, is 

13 basically the joints' protective mechanism. That's the 

14 synovitis, the joint lining is what protects the joint and 

15 actually heals it. It creates chemicals that will heal 

16 injuries, but it will also takes care of damage and trauma to 

17 joint. It's there to heal it and take care of it. 

18 So if it's inflamed that means there's a process 

19 that the joint -- the joint lining says, I need to help this 

20 joint out, I need to do something. And then it gets -- it 

21 will basically hypertrophy. As part of that you also get 

22 fluid with it too, so usually synOVitis and diffusion. 

23 Diffusion is the term for being able to feel fluid in it, not 

24 just puffiness but it feels like there's fluid within the 

25 joint. 
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1 There's techniques of blotting the joint and, or you 

2 can touch it and you can feel the fluid wave. That can't 

3 happen with a synovitis, so you try to make a distinction when 

4 we do exam. We don't always in a shortcut way like this 

5 examination, put down I did ballottement, to determine that 

6 there was -- whether or not there was an effusion versus 

7 synovitis. I just went right to the chase. I saw synovitis 

8 of his tissue. 

9 Q Correct. 

10 A Inflammation of the joint. 

11 Q Had his knee gotten better over time? 

12 A No. It had actually had gotten worse because he had 

13 pain both medially and laterally. 

14 Q And the first time that you saw him, you actually 

15 diagnosed him with a lateral meniscus tear; is that correct? 

16 A I believe that's just actually a typo. It's a voice 

17 recognition thing. I don't recall that I have thought he had 

18 lateral meniscus tear. 

19 Q Did you always think he had a medial meniscus tear? 

20 A Yes. 

21 Q And what was your basis for thinking he had a medial 

22 meniscus tear in your March visit with him? 

23 A It was that he had significant -- he still had 

24 significant tenderness throughout, but when I tested his 

25 McMurray's it was painful primarily medially. 
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1 Q Could you --

2 A I also looked at his MRI and I know when I looked at 

3 the MRI there was degeneration of the medial meniscus, and he 

4 had an antecruciate ligament strain. 

5 Which MRI did you look at? Q 

6 A The one that he carne with. He carne with an MRI. 

7 Q So he actually brought you an MRI; is that right? 

8 A Yes. Because the way I wrote this here, I did see 

9 an MRI. I didn't just read a report. 

10 Q Now if you'll turn to Exhibit 7? I know, I'm sorry. 

11 A It's all right. 

12 Q It's not nice to mess with a surgeon's hands. 

13 A No, not problem. All right. 

Q 

15 all the time? 

16 A Yes. It's one of our tools for treatment. 

17 Q And you practice primarily in extremities; is that 

18 right? 

19 A Yes. 

20 Q And you received advanced diagnostic and 

21 radiographic training with respect to diagnosing injuries and 

22 extremities; is that right? 

23 A Well yes, that's we're trained in it because we 

24 have to utilize the test. We're not taught as an 

25 orthopedic surgeon, primary care is maybe taught to read a 
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1 report and make a determination to refer on to somebody else; 

2 they are looking for things they can treat. They may have 

3 some knowledge about say, general surgical or who knows what, 

4 but generally on an extremity we never -- we're taught never 

5 to rely on what a radiologist says. We're always to taught to 

6 read the reports -- read the films ourselves. 

7 So I always try to make a distinction in my 

8 recording whether or not I actually physically saw the actual 

9 films. If I don't have access to the films and all I have is 

10 the report, I'll say "the MRI report indicates." That's the 

11 way I always put it, and when I write "the MRI reveals," it 

12 means I saw the films. 

13 Q And I am not trying to disparage DCs or DOs but you 

14 would never defer to what DC or a primary DO read on an MRI 

15 film; is that right? 

16 A No, I would not. 

17 Q And certain things could make MRI readings 

18 difficult; is that right? 

19 A That's correct. 

20 Q And one of those things could be just the strength 

21 of the MRI machine itself? Is that fair to say? 

22 A That is correct. 

23 Q And when you look at 000004, that's the report for 

24 the MRI, correct? 

25 A Correct. 
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1 Q First of all, it was reasonable, necessary and 

2 causally related to send him for an MRI; is that right? 

3 A That's correct. 

4 Q And if you'll look at Number 2, the bill in this 

5 case was $1800? 

6 A Yes, it was. 

7 Q Is that reasonable, necessary and causally related 

8 to the subject accident? 

9 A Yes, it would be. 

10 Q And the treatment the MRI itself was reasonable, 

11 necessary and causally related to the subject accident? 

12 A Yes. 

13 MR. BAKER: Move to admit 7, Your Honor. 

14 THE COURT: Any objection to 7? 

15 MR. BAKER: Same standing objection? 

16 MR. WARD: I don't have any objections other than what I 

17 initially said. 

18 MR. BAKER: And--

19 THE COURT: Very well. Noted for the record. 

20 MR. BAKER: And Mr. Ward, if you're having trouble 

21 following stuff, and I'm at it, you're very welcome to walk up 

22 and look down at it. 

23 MR. WARD: Thank you. 

24 BY MR. BAKER: 

25 Q Let's talk about the MRI itself. This MRI was an 
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1 open MRI; is that correct? 

2 A That's correct. 

3 Q And if you could tell the Court about closed and 

4 open MRIs. Basically do they have a different geography? 

5 A Yes, they certainly do. Open MRIs were designed 

6 they're at much lower strength because what you do MRI is a 

7 magnet. You put a person into a magnet. It's not an X-ray, 

8 it's not putting photons of radiation into somebody to get a 

9 picture of their body. We're putting them into a magnet to 

10 magnetize their tissues and then scan it to get a picture of 

11 the magnetic characteristics of whatever tissue we're looking 

12 at -- be it a knee, an abdomen, a heart, whatever it may be. 

13 The strength of the coil is important in that it 

14 tells us basically how much definition we can get. It's like 

15 having a .1 megapixel camera versus a ten megapixel camera. 

16 You're going to get further definition. 

17 You can -- and there's another aspect to MRIs that 

18 you have to deal with. It's the length of the tube, it's the 

19 magnetic strength which is what Tesla talks about, that .35 

20 Tesla -- 1.5 is considered standard for high definition at a 

21 minimum 3 Teslas is the newest technology, but it's limited 

22 the 3 Teslas don't have the same software capability. They 

23 don't have the same support structures that 1.5 Tesla has; 1.5 

24 Tesla is considered standard for high definition if you really 

25 want to know exactly how good an MRI is, use a 1.5 Tesla. And 
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1 you want a company that has very, very advanced software to 

2 get you to the information you need. And a 1.5 Tesla strength 

3 magnet magnetizes you to a certain level. 

4 It takes a little bit longer time than say a 3 

5 Tesla. Three Tesla, the reason that they even developed it is 

6 to get the scan faster, because one of the big complaints is 

7 people laying in a tube and they just can't sit still if 

8 they're in pain. So, but what you have to do is then you have 

9 to magnetize the people, and they have residual magnetic 

10 signals within them and you then have to -- you can also get 

11 into where the additional magnetic -- it causes artifacting. 

12 It accentuates any artifacts that may be present 

13 because the magnet is so strong, and that's one of the 

14 downsides of the 3T units is that you have to have software to 

15 take out the artifact, because it magnifies artifact and 

16 that's why they're sort of, more or less still standard within 

17 the radiology community is 1.5 Tesla, because the support 

18 structures for the software are so good that they can make it 

19 look -- they can define it better. And it doesn't magnify 

20 artifacts which a 3 Tesla unit will do if they don't have good 

21 software support for the unit. 

22 So 3Ts are not as widely used as a 1.5 Tesla unit 

23 would be. 

24 Q Now, let's -- before we go into this particular 

25 because this was a .35 Tesla machine; is that right? 
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1 A Right. It's an open-sided MRI for people who feel 

2 too claustrophobic. It has a shorter tube, so you've got less 

3 magnetism and it's -- but it's a quicker sample. So what 

4 you're getting is a less defined picture. 

5 The best analogy is having like a one megapixel 

6 camera versus a ten megapixel camera picture. 

7 Q And that -- and in your analogy, this would be about 

8 a third of the megapixels that you were talking about 

9 together? 

10 A Well 1.5 is standard in the -- you know, 3.0 is the 

11 highest that you can get so --

12 Q And this was point --

13 A -- it's one-tenth of it and it's one -- 20 -- it's 

14 20 percent of what a 1.5 is. 

15 Q Just not a very good machine; is that fair to say? 

16 A That's correct. It'll show shadows and it'll be 

17 grainy and you're going to have to you're going to have 

18 difficulty interpreting it well. 

19 Q And before we even get into that, there's a 

20 percentage of false negatives and false positives in any MRI 

21 read of the knee; is that fair to say? 

22 A That's correct. 

23 Q And when you compound that with the fact that this 

24 is a .35 Tesla machine, you're starting to get into a 

25 situation where some oversight would be really expected; is 
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1 that fair to say? 

2 A Some inaccuracies within the read of the film would 

3 be expected, meaning you could miss something. You could miss 

4 something. You could have -- it could tell you something's 

5 there that isn't there, and it could also tell you that 

6 something isn't there that is there. Because it's too grainy 

7 a picture to really be able to determine, especially in a 

8 person who's say over the age of 30. 

9 You get degeneration within a meniscus, meniscal 

10 tears can hide within that degenerative meniscus. You know, 

11 and degenerative meniscal tears, as we get over when we 

12 start approaching 30s, 40s and 50s, age-related changes which 

13 is degeneration. It's when the meniscus dries out. 

14 A meniscus is like a shock absorber and it's very 

15 akin to a rubber band. In that sense it's basically a gasket 

16 or a seal. It's got a rubbery-like constitution to it, and 

17 just like a rubber band what happens to a rubber band as it 

18 gets older, it starts drying out. And degeneration of the 

19 meniscus is the drying out, like a drying out of a rubber 

20 band. It gets easier for it to be injured with any kind of 

21 trauma. 

22 So those are all the factors that, you know, kind of 

23 play in as to why it really needs a clinician. I mean, 

24 there's tons of studies out that we didn't even talk about, 

25 what's more specific, what's more accurate? And certainly 
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1 open-sided versus the 1.5 Tesla closed unit, there is ten 

2 five times the accuracy in the 1.5 Tesla. 

3 Q By the way did you notice who read this particular 

4 film? It was a DO? 

5 A Correct, yes. 

6 Q And that's the primary care physician that you said 

7 you would never defer to with respect to a read? 

8 A No. 

9 MR. WARD: Object; leading, argumentative. 

10 THE COURT: Sustained. Ask you to rephrase. 

11 BY MR. BAKER: 

12 Q Is that the type of person that you would not defer 

13 to? 

14 A I normally, as I said previously, will read my own 

15 MRIs. 

16 Q In the case where a film is read by a DO and it's on 

17 a .35 Tesla machine and the individual is in the age period 

18 that we talked about, being 35 or older, is there anything 

19 nefarious or curious or suspicious about sending out that film 

20 for a second read? 

21 A No, not at all. 

22 Q And that's something is that something you see 

23 that occurs all the time? 

24 A Well it certainly will occur if another doctor 

25 certainly say -- as an example, I would look at it and I said 
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1 this is read wrong. Then we would -- you know, normally what 

2 would happen, if it wasn't, you know, a question of a 

3 liability case where there would be arguments, I would just 

4 act on it and say, you know, this MRI says there's nothing 

5 there and I think there is. And talk to the patient and make 

6 a determination, because they're the person who's being 

7 responsible for what's going to transpire. 

8 But if there's a question of oversight over it and 

9 you totally disagree with it, then I would protect myself with 

10 getting a second read because I wouldn't want argument that it 

11 was my opinion against this person's opinion. 

12 Q And 

13 A You know, to try to get a second opinion, now I 

14 don't think I you know, the example, I think there's 

15 something here. I think it needs to be looked at again. I 

16 don't think this doctor read it properly. 

17 Q Okay. And in instance like, in Enrique 

18 Rodriquez, are you familiar that he continued to have pain 

19 after the MRI read? 

20 A Yes. 

21 Q So in an instance where an individual continues to 

22 have pain, there's a .35 Tesla machine, that the film is read 

23 by a DO, and the person falls into the age category that we're 

24 talking about, is there anything suspicious, nefarious or 

25 wrong in sending the MRI out for an additional read? 

I\VTranz 
E-Reporting and E-Transcription 

Phoenix (602) 263-0885 • Tucson (520) 403-8024 
Denver (303) 634-2295 

M . .J 

9 App. 1623



• • 
45 

1 A No, not at all. 

2 Q And in fact does good orthopedic practice require 

3 that you in fact do send it out? 

4 A Yes. You want to have as much backup for what 

5 you're going to -- what you're going to recommend to a patient 

6 as possible. 

7 Q Now you're aware that this MRI was sent out for a 

8 second read and that's in Exhibit Number 9? 

9 A Yes, I'm aware of that. 

10 Q And could you turn to Exhibit Number 9? First of 

11 all, with respect to Exhibit Number 9, was that referral 

12 reasonable, necessary and causally related to the trauma? 

13 A Yes. 

14 Q And that's your opinion to a reasonable degree of 

15 probability? 

16 A Yes. 

17 Q And as to all your opinions to reasonable, necessity 

18 and causation up to this point, been to a reasonable degree of 

19 probability? 

20 A 

21 Q 

22 A 

23 Q 

24 A 

25 

Yes. 

And this MRI was read by a DC; is that correct? 

Yes. 

And could discuss the impressions with the Court? 

The impressions sections reads: 

"Thickening, some degree of thickening, 
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1 intermediate single change and equivocal 

2 redundancy/laxity of the anterior cruciate ligament, 

3 consistent with a partial tear and/or early mucoid 

4 degeneration." 

5 That means he felt, when he reviewed it, the 

6 anterior cruciate ligament was not completely normal, that 

7 there -- the conclusion of these types of changes in signal, 

8 is that, it either is degeneration of that cruciate ligament, 

9 or an injury had occurred and there's an attempt at healing of 

10 it. 

11 Q I'm more interested in the healing. 

12 MR. WARD: I want to object and I wanted to wait until 

13 the witness finished the answer. 

14 But I would object on the basis that she's offering 

15 an opinion as to what he thought and that's speculative. 

16 There's no foundation that she's ever talked to him. There's 

17 no foundation that she knows him and she's offering her 

18 interpretation of what he thought when he wrote this and I 

19 obj ect to that. 

20 MR. BAKER: Impressions are what somebody thinks, and she 

21 is speaking about the fact and relating to what he wrote down 

22 on the piece of paper with respect to his thoughts concerning 

23 the condition of the anterior cruciate ligament. 

24 MR. WARD: And my objection, Your Honor, is not her 

25 testifying as to what he wrote down. My objection is to her 
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1 testifying as to what he meant when he wrote that down. 

2 THE COURT: Well 

3 MR. WARD: That's the speculative part. 

4 THE COURT: your objection's noted for the record. 

5 The thing of it is this is a bench trial and so I 

6 think this expert witness probably is helpful to the Court in 

7 figuring out what the facts are in this case. 

8 MR. BAKER: Thank you, Your Honor. 

9 BY MR. BAKER: 

10 Q I'm more interested if you could please speak to the 

11 Court about what mucoid degeneration is? 

12 A The anterior cruciate ligament is an internal 

13 ligament within the joint. We have four ligaments within our 

14 knee and we have two that are outside the joint and two that 

15 are with inside the joint, and it's easy to determine the 

16 two. The two that are inside in the joint are called the 

17 cruciate, they cross; that was what cruciate means. 

18 They are in the middle of the joint and they keep, 

19 they basically keep the lower half of the leg from moving 

20 forward and backward. That's why one's called anterior 

21 cruciate and one's called posterior cruciate. Anterior 

22 cruciate will not allow forward movement of the calf on the 

23 femur, so it doesn't so the foot can't come out from 

24 underneath the leg. 

25 And the posterior cruciate protects against that 

AVTranz 
E-Reporting and E-Transcription 

Phoenix (602) 263-0S85 • Tucson (520) 403-8024 
Denver (3D3) 634-2295 

9 App. 1626



• • 
48 

1 posterior movement. They are crossing ligaments inside the 

2 middle of the joint, so it describes what they are. 

3 And then thirdly, the other thing is, it's 

4 intrasynovial, meaning that ligament's blood supply comes from 

5 the ends of the ligament. There is no blood supply coming 

6 from tissues around the ligament. The collateral ligaments on 

7 the outside of the joint get blood supply from all of the soft 

8 tissues, so if they're traumatized, they heal very easily. 

9 When the cruciate ligaments are injured by any kind of forward 

10 -- any kind of hyperextension injuries, if we're going to talk 

11 about the mechanism of injury that was described that occurred 

12 to this individual. 

13 It is putting at risk the anterior cruciate 

14 ligament. That's the ligament that is the most likely to get 

15 damaged with a knee that gets hit and extends, hyper-extended, 

16 meaning back-kneed where your knees straight and they try to 

17 push your knee even further straight. That's the ligament 

18 that kind of holds all that together so you don't dislocate 

19 your knee. 

20 So when it's traumatized, it's got to heal 

21 internally and it can only get its blood supply to heal from 

22 the top and the bottom, from the tibia and the femur where it 

23 attaches. There is no blood supply anywhere else. So where 

24 is the area of the meniscus -- or not the meniscus, but the 

25 cruciate ligament that's going to be most likely to get to not 
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1 heal? It's the middle part, because the blood supply can only 

2 go so far. If you strain it, you've stretched the ligament, 

3 the little capillaries that cover the joint that come from the 

4 bone can get traumatized. If they get damaged then the blood 

5 supply to that anterior cruciate ligament is compromised and 

6 then the ligament can go on to completely rupture 

7 intrasynovially. 

8 One of the factors of, you know, say it's a partial 

9 injury. The mucoid degeneration is basically like partial 

10 rupture. Mucoid means it's deteriorated, the ligament isn't 

11 normal any more. The mucoid degeneration is basically parts 

12 of that ligament did die and they turned to liquid, spots of 

13 the ligament that did -- their blood supply was compromised. 

14 So mucoid degeneration means the blood supply was 

15 compromised and that ligament in little areas, it's like horse 

16 hairs, some of the little fibers just didn't survive. And 

17 when they don't survive, they liquefy and that's what mucoid 

18 degeneration is, mucus. It can't turn into water because it 

19 was a tendon at one -- it was a ligament at one time. It 

20 turns into a mucusy tissue as it deteriorates. 

21 Q 

22 A 

23 Q 

24 A 

25 Q 

And Doctor, are you 

So --

Oh, I'm sorry. 

Go ahead. 

Are you aware that Dr. Heaps' deposition was read 
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1 and diagnosed Mr. Rodriguez with some partial ligamentus 

2 tearing upon his examination? 

3 A Correct. I'm aware of that. 

4 Q And that's consistent with what you just spoke 

5 about? 

6 A It's consistent with this MRI report. 

7 MR. WARD: Object; that misstates what Dr. Heaps said. 

8 MR. BAKER: Well, we'll let the Court remember that. 

9 THE COURT: Well, I mean can you point to a portion in 

10 the deposition testimony that was read into record that --

11 MR. BAKER: Can I see? 

12 THE COURT: -- supports your statement? 

13 MR. WARD: I can track it down in a moment. 

14 THE COURT: Okay. 

15 MR. WARD: The -- I can explain exactly where I differ, 

16 and that is the question asked if that's what Dr. Heaps found 

17 on examination. Dr. Heaps testified he didn't find anything 

18 on examination. He offered a conclusion that he had a sprain 

19 of the knee, but he didn't say that was based on something 

20 that he found on his examination. He said that was based on 

21 what the patient told him. What he found on his examination 

22 was not --

23 MR. BAKER: On page 40, lines 20 through 21 of Dr. Heaps' 

24 examination, Dr. Heaps' impression, there was fibrous damage 

25 to the medial collateral ligaments, Your Honor. 
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1 MR. WARD: That's -- I agree. That's his impression but 

2 that isn't -- but that doesn't say that's what he found on his 

3 examination and that was the question, "What did he find on 

4 his examination?'! 

5 BY MR. BAKER: 

6 Q If Dr. Heaps had an impression there was damage to 

7 ligaments, would that be consistent with what you said? 

8 A Yes. 

9 Q Thank you. And more importantly for purposes of 

10 this conversation, mucoid degeneration, does -- can that hide 

11 a frank meniscus tear from being observed through MRI 

12 observation? 

13 A Mucoid degeneration within the interior of a 

14 meniscus can hide meniscal tears, yes. 

15 Q Okay. Is it fair to say then in this case we have a 

16 bad machine? 

17 A Yes. 

18 Q Read by a DO? 

19 A Correct. 

20 Q With a follow-up read which was reasonable, 

21 necessary and causally related? 

22 A 

23 Q 

24 A 

25 Q 

Correct. 

And then you read the film yourself? 

Yes. 

With a higher level of training? 
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1 A Correct. 

2 Q And what was your impression? What was your 

3 diagnosis on the basis of the --

4 A Let me go back to my --

5 Q -- MRI that was conducted in 

6 A January of '05. 

7 Q -- January of 'OS, a month-and-a-half after the 

8 accident? 

9 A Clinically, I felt -- well when I reviewed the MRI I 

10 though there was meniscal tear and this said lateral, but I 

11 meant medial. That the anterior cruciate ligament was 

12 strained and that there was some injury to the patella femoral 

13 joint with lateral patellar compression syndrome. 

14 That -- so the kneecap was a little bit off to the 

15 side, it was out of alignment a little bit, which can happen 

16 once you've immobilized the leg and the muscles start to 

17 weaken, then the patella -- the kneecap will start getting out 

18 of alignment. 

19 Q Now if was suggested that you ran off and performed 

20 a surgery on Mr. Rodriguez's left knee without sufficient MRI 

21 or diagnostic evidence, how would you respond to that? 

22 A He'd had failure of conservative management. He had 

23 an MRI which was to say the least, lowest accuracy type of 

24 test, and a clinical examination that said there was still 

25 something ongoing that had not responded to what the original 
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1 -- the original diagnosis was contusion, sprain/strain. 

2 Contusion, sprain/strain should get better within 

3 six weeks. He continued to have the same similar 

4 symptomotology going over many, many months. In fact, I 

5 didn't operate on him until October of 2005, which is not 

6 quite a year before the -- the year after the accident and he 

7 had the same persisting symptoms. At that point in time, he 

8 meets all criteria and even if he came off the street and 

9 didn't have an injury, and you know, with -- and we didn't 

10 have sprain/strain, persisting symptoms with a clinical 

11 examination indicating potential meniscus problems, on a 

12 clinical basis he meets all the criteria for surgery. 

13 Q Okay. 

14 A So --

15 Q Eventually did you perform surgery? 

16 A Yes. 

17 Q And although MRIs and everything are nice is the 

18 gold standard for finding a meniscal tear, an arthroscopic 

19 intervention? 

20 A That's correct. It is considered the gold standard. 

21 Q What -- when did you conduct your surgery? 

22 A It was completed on October 4th of 2005. 

23 Q Could you tell the Judge what you did? 

24 A We did -- well, the arthroscopic treatment is 

25 basically you put cameras into the joint through little stab 
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1 holes -- stab wounds, and we take a look at the interior of 

2 the joint. We can then, through other little stab wounds, put 

3 probes, push on -- and a lot of people will talk about 

4 degeneration within the meniscus and meniscal tears caused by 

5 degeneration. You have to actually palpate the meniscus in 

6 order to determine that. That can't be done with an MRI. It 

7 can only be done with actually palpating it through an 

8 arthroscope -- I mean other than opening it physically up with 

9 a big, huge incision which is not done anymore. 

10 I mean it was done in the '70s -- '60s and '70s but 

11 it's currently -- no one opens up a joint unless you've got 

12 some tumor to deal with or something huge or doing cartilage 

13 transplant surgery. We do open -- I do arthrotomies for 

14 cartilage transplants but that's in order to place cartilage 

15 on the bone's surface. 

16 Generally speaking we treat all meniscal problems, 

17 ligament tears and everything within the knee and a large 

18 amount of articular cartilage sorters, all through the 

19 arthroscope because it allows us to not only look at what 

20 we're doing, it allows us to put instrumentation in and 

21 introduce tissues. We can suture through a scope, we can put 

22 screws and we can even augment by putting in artificial 

23 ligaments to replace, like the anterior cruciate, and all 

24 through a scope. We drill tunnels and we put them in, but we 

25 palpate the joint. 
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1 So that's the gold standard. We can see everything. 

2 We can push, pull, maneuver, manipulate and we can prove 

3 whether or not there's stability, instability, tears or other 

4 problems within the joint. 

5 Q Now you have some pictures? 

6 A Yes. 

7 Q Would you please demonstrate for the Judge what you 

8 found intraoperatively? 

9 A Okay. Yes. What I found --

10 MR. BAKER: Your Honor, can you -- do you mind if she 

11 stands up? 

12 THE COURT: No, no. It's quite all right. 

13 THE WITNESS: I mean I'm sure in all the pictures you've 

14 seen, you -- these are the actual pictures. I have a copy of 

15 my own. The patient was --

16 MR. WARD: May we can we have this marked and admitted 

17 into evidence, Your Honor? 

18 

19 them 

20 

21 

22 

23 

24 

25 

THE WITNESS: Well, yeah. As long as I eventually get 

back, you guys can have them. 

THE COURT: So 

MR. WARD: You're talking these pictures? 

THE COURT: -- well, if they're admitted --

MR. BAKER: Yes. 

THE COURT: -- they won't come back. 

THE WITNESS: Oh, well that's fine. I mean, you're not 
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1 coming back to see me, Mr. Rodriguez, right? You're -- you 

2 know, so 

3 MR. BAKER: Well, let me do it this way first, to --

4 BY MR. BAKER: 

5 Q Doctor, was the entirety of your treatment 

6 reasonable, necessary and causally related to the subject 

7 accident? 

8 A Yes. 

9 Q And you have a bill in this case; is that correct? 

10 A Yes. 

11 Q And could you please tell the Court what the amount 

12 of your bill was? 

13 A Oh, I didn't bring it with me, but I -- it was 

14 somewhere in the $16,000 range. 

15 Q I have the bill which was included in Exhibit 16 as 

16 $16,701. 50? 

17 A Correct. 

18 Q Was that reasonable, necessary and causally related 

19 to the subject accident? 

20 A Yes. 

21 Q And with respect to both of those opinions are those 

22 opinions held to a reasonable degree of medical probability? 

23 A Yes. 

24 MR. BAKER: Move to admit 16, and then I think you could 

25 put the pictures as part of 16, Your Honor. 

I, , '40 
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1 THE WITNESS: Yeah. Well, I don't have any problem with 

2 her having them. You know, with the Court having them, that's 

3 not an issue. 

4 THE COURT: Did you want to see these pictures, Mr. Ward? 

5 MR. WARD: I just would like them marked and admitted 

6 into evidence if they're going to be talked about. 

7 THE COURT: Okay. 

8 MR. BAKER: And I just wanted to get -- so Your Honor, I 

9 move to admit 16. 

10 

11 

12 

13 

14 

THE COURT: And I didn't hear any objections? 

MR. WARD: No, there isn't any objection. 

THE COURT: 16 is admitted. 

[Plaintiff's Exhibit 16 Received] 

THE COURT: I guess we'll ask the clerk to mark these. 

15 Do they need to be marked individually or can they be marked 

16 all as a packet? 

17 MR. WARD: I think it would be worthwhile marking them 

18 individually, if that's possible? 

19 

20 

21 

22 

23 

24 

25 

MR. BAKER: Maybe just A and B, Your Honor. 

THE COURT: I'm sorry? 

MR. BAKER: A and B. 

THE WITNESS: There's four of them. 

THE COURT: There's 

MR. BAKER: A, B, C and D? If I got that right? 

THE COURT: No, five of them. 
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THE WITNESS: Five, okay. There's five. 

THE COURT: Okay. Okay. 

[Clerk to Court] 

THE WITNESS: A through E, 

THE COURT: You're right, 

if it's five. 

yes. Okay. 

58 

6 MR. BAKER: If we go above J, I can't get that. 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

and 

THE WITNESS: 

MR. BAKER: 

THE WITNESS: 

THE CLERK: 

D --

THE COURT: 

THE WITNESS: 

THE COURT: 

THE CLERK: 

THE COURT: 

Yeah. Me either. 

Right. 

I have trouble with that myself. 

Well the first one is 78 and then 

And E. 

That will work. 

Oh, the first one's 78? 

Correct. 

Okay. Great, so ordered. 

17 [Plaintiff's Exhibit 78A through E Received] 

18 BY MR. BAKER: 

78A, B, C 

19 Q And incidentally just so I get it into the record, 

20 Dr. Heaps on his description of the location of pain in this 

21 patient said it was on the medial aspect of -- beneath the 

22 patella. Is that consistent with a medial meniscus tear? 

23 A Correct. It is. 

24 Q Okay. You were describing to the Judge what you saw 

25 in your pictures? 
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A Oh, what I did find --

Q Well, let's let them get them back for you first. 

A Okay. Not a problem. 

[Court confers with Clerk] 

THE COURT: Okay. All right. 

THE WITNESS: One -- this is I don't know if you want 

7 to mark all these separately, but I guess we could -- if you 

8 want put stickies on it? I could tell you what each picture 

9 shows, if you'd like to do that? 

10 THE COURT: Okay, great. Stickies, you mean like this? 

11 [Clerk to Court] 

12 THE COURT: Well I think what she's saying is that each 

13 picture contains some different --

14 THE WITNESS: There are different things on the pictures. 

15 THE COURT: -- anatomy -- I guess you could just write on 

16 there, Doctor. 

17 THE WITNESS: Okay. Not a problem. 

18 THE COURT: If that's all right with Counsel, you could 

19 just write on the 

20 

21 

22 

THE WITNESS: Okay. 

THE COURT: -- pictures. 

THE WITNESS: All right. This is the patella femoral 

23 joint. So this is patella and this is femur. And the first 

24 picture, which is the top left picture, shows the irregularity 

25 which is condromalacia. That's the term that it is when you 
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1 see this physical appearance of the articular surface. 

2 The articular surface should be glossy smooth and 

3 you should be able to see a well defined line. When you 

4 don't, when it looks irregular and looks like there's peach 

5 fuzz on it, it means it's -- the articular cartilage is 

6 deteriorating. And we see this patella femoral problem, as 

7 you can see with age, but you can see it from trauma, there 

8 we have to kind of put it together as to why you see it but we 

9 definitely see a articular cartilage abnormality. 

10 The femoral trochlea, this is the groove between the 

11 patella. He had some fluid in the joints, so sometimes what 

12 happens is you get a -- it gets -- the picture gets fuzzy 

13 because of bleeding. And I always do my MRI -- I do my 

14 arthroscopies without a tourniquet because it lessens the 

15 probably of getting DVT and this gentleman had a history of 

16 clots. And I felt it was important not to put a tourniquet on 

17 his leg so he could get another --

18 BY MR. BAKER: 

19 Q Blood clot? 

20 A -- potentially an embolis. We even treated him with 

21 Lovenox for a while just to minimize the risk of clots 

22 forming. Because that's one of the complications of these 

23 surgeries, is that you could wind up with clots. So you 

24 suffer with sometimes not getting a great look at it. So, I 

25 probably took this picture -- one of the technical problems is 
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1 it's clear when you decide to push the button and when you 

2 push the button, all of a sudden it gets fuzzy, and so you're 

3 sort of trying to catch it when it's clear. 

4 Q Like the three-year-old not smiling anymore? 

5 A And they stop smiling, exactly. It's like taking a 

6 picture. 

7 So this was unfortunately taken. I was -- really 

8 did it to take a look at the alignment, but the kneecap has 

9 got a little bit of irregularity; when you look at it's not 

10 even. The joint ought to be even. If it isn't even, it's 

11 tilted. That means there is some malalignment in the kneecap 

12 area, so there's a little malalignment. 

13 THE COURT: Okay. Let interrupt with you here for a 

14 moment. 

15 Mr. Ward, do you want to come up here and look at these 

16 pictures as she's testifying? 

17 MR. WARD: Sure. 

18 THE COURT: It's kind of hard for you to know what's 

19 being said. 

20 MR. WARD: I just figured it was going to be hard to see 

21 them from --

22 THE WITNESS: Yeah. It's going to be hard. 

23 MR. WARD: small pictures and I didn't want to 

24 interfere with Your Honor looking at them. 

25 THE WITNESS: This is the kneecap joint with the 

I\VTranz 
E-Reporting and E-Transcrlptlon 

Phoenix (602) 263-0885 • Tucson (520) 403-8024 
Denver (303) 634-2295 

9 App. 1640



• • 
62 

1 irregularity which would be the condromalacia, which shows 

2 it's not a hundred percent pristine. It's -- this has got 

3 degeneration within it. This shows the alignment of the 

4 kneecap joint with the groove that the kneecap sits in, and 

5 this is the kneecap itself. And you can see there's a little 

6 bit of malalignment because the spaces are not equal. There's 

7 a little wider on one side than the other which means that the 

8 kneecap is just a tiny bit tilted, not a tremendous amount by 

9 any means. 

10 And during a full range of motion the kneecap could 

11 start out being straight and then as it gets further and 

12 further, it could tilt more and more and more, until it's all 

13 -- until when you get it fully bent it's way off the side. 

14 So, we try to check for all these things and this was just 

15 trying to get a picture of that. 

16 This is looking at the medial meniscus with buckling 

17 which is, you know, potentially got some degeneration. The 

18 good news is other than this area, which is to the inside 

19 part, that is showing potential damage to the articular 

20 cartilage. But generally speaking much smoother than this 

21 kneecap cartilage was and the tibia, which is below. So, 

22 you're looking at the tibia as the floor and the meniscus, 

23 which is the shock absorber, which is this little area which 

24 is a crescent. Meniscus means moon and that's Latin and it's 

25 crescent moon, basically. 
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1 So it's what we call semi-lunar cartilage, that's 

2 what the term meniscus means. So it looks like a crescent 

3 moon. But what does it is, it makes that -- the tibia which 

4 is flat meet the femur. When you look at the femur, the 

5 femur's rounded, the round and the flat, it's like putting a 

6 square peg in a round hole; they don't work. And this makes 

7 them work together. 

8 So what the meniscus does -- they used to think it 

9 was avascular, it was a remnant, it didn't do anything, but it 

10 actually is a shock absorber. It allows full weight 

11 transmission across the whole tibia from the femur. So the 

12 areas of the femur that are -- that directly hit bone to bone 

13 aren't taking all the pressure and that the whole of this 

14 curved surface is transmitting pressure across the whole of 

15 the tibia. 

16 And when the meniscus is removed completely, as it 

17 was done say in the '50s and '60s, they used to take -- just 

18 make a big incision and cut the whole thing out because they 

19 knew it was not vascular. In adults, only ten percent of the 

20 meniscus edge has actually got a blood supply where it can 

21 heal. And that's the problem when you have trauma to the 

22 meniscus, the meniscus doesn't have the capability of healing, 

23 especially when it's damaged on its interior. 

24 BY MR. BAKER: 

25 Q Because its lack of vascularity? That's why 
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1 children, you can do surgery on, because up to a half of their 

2 meniscus will have a blood supply. It's as they grow and the 

3 meniscus gets bigger and then they age, that the meniscus 

4 becomes more avascular and only at the edges where it will 

5 heal. 

6 So, when you have a detachment along the edge we try 

7 to fix all of those, because we've found over time that if you 

8 don't fix the meniscus and you take the whole thing out, 

9 you're going to wind up with progressive arthritis of the 

10 joint because of the action of removing that shock absorber. 

11 So all the weight's got to go through one small area. 

12 They found in studies -- and I can get them for you 

13 if you want to actually read the studies -- that 50 percent of 

14 your weight is comes through the meniscus and 50 percent 

15 comes through the direct bone to the -- tibia to femur. So if 

16 you remove that half of the weight-bearing area, that means 

17 that the only -- the weight-bearing area that normally takes 

18 it because of shape, has got to twice the amount of work over 

19 the rest of that person's lifetime which means it will 

20 degenerate twice as quickly as another individual. 

21 So we basically are -- potentially, if we take out a 

22 whole meniscus, a subtotal meniscectomies, we don't like to do 

23 them are -- you're basically sentencing that person to 

24 arthritis in their knee by removing the shock absorber. 

25 Q May I ask you a quick question? You described the 
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1 non-arthritic quality of the articular surfaces? 

2 A Uh-huh. 

3 Q And however there's a frank medial meniscus tear; is 

4 that true? 

5 A Yes. But he also doesn't have exactly a hundred 

6 percent no-problem on the medial condyle. He's got an area 

7 that's irregular, that's only shadowed because it's on the 

8 edge of the picture here. 

9 Q But that's indicative of a traumatically-related 

10 tear of the meniscus? 

11 A Yes. It sits -- yes. When you have degenerative 

12 arthritis, it's a uniform loss of the articular cartilage 

13 throughout the whole joint. You don't have spots that are 

14 deteriorating. 

15 Q And you don't see that in this case? 

16 A Correct. 

17 Q Which indicates to you that meniscal tear is a frank 

18 traumatically-related meniscal tear? 

19 A It's causing traumatic degeneration of the articular 

20 surface and it has to come from some place. 

21 Q So the degeneration of the articulated surface is 

22 caused by the frank meniscal tear; is that right? 

23 A Yes. 

24 Q And that meniscal tear is entirely consistent with 

25 your reading of the MRI from January; is that true? 
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1 A Correct. 

2 Q And is that your opinion to a reasonable degree of 

3 probability? 

4 A Yes. 

5 Q So in fact the findings that you're seeing on these 

6 films is all consistent with what you saw in the January MRI, 

7 which you read yourself? 

8 A Correct. 

9 Q And that's your opinion to a reasonable degree of 

10 probability? 

11 A Correct. Now this next picture the last one on the 

12 front page shows the anterior cruciate ligament. The anterior 

13 cruciate ligament normally -- this is -- you can see it's 

14 intrasynovial. You see this redness on it. It's got all 

15 these -- you see the little vessels on the top of it, and then 

16 you see all this bunch of like gunk on it, like tissue. Like 

17 why is that thickened? The ligament should look white like 

18 the articular surface. 

19 That's because that's a traumatized area of the ACL 

20 that's been trying to heal. The lining, the stuff that covers 

21 the top of the ACL does have the capability to do some limited 

22 healing and that's been -- there's an area here with this 

23 redness 

24 attaches. 

25 

this is the femur up here, the notch where it 

And this is the middle part of the ligament which is 
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1 consistent with the MRI finding that when it was -- when you 

2 look at that mucoid degeneration that there was some trauma 

3 and there was some attempt at healing, so he had a partial 

4 ACL. That's what you clinically see here. 

5 Now the lateral joint, this is the lateral. The 

6 outside part looks absolutely pristine, normal lateral 

7 meniscus, normal articular surface, normal femur. Okay. 

8 Q It's pretty. 

9 A Yeah. It was very pretty. When you go back to the 

10 medial side, you see this again. There is the articular 

11 cartilage again. When you look at the notch towards the edge 

12 and that's articular cartilage degeneration. 

13 Q And that 

14 A And 

15 Q -- in your opinion, is directly related to the 

16 trauma in the subject accident? 

17 A Well, it's more flat-like, which is what you what 

18 consider. If it was degenerative, like I said, it's just a 

19 buffing. It's just 

20 Q So--

21 A The patella femoral joint is more degenerative 

22 because it's like fuzzy, peachy fuzz, because it's thinning 

23 out uniformly because of wearing. You know, you're just 

24 buffing it up and you're scraping off the surface uniformly 

25 over an area. 
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1 When you are looking at traumatic arthritis, you're 

2 looking for these types of things, where like, it's a carpet 

3 being pulled up. The articular surface -- the articular 

4 cartilage sits on a foundation of the bone. The articular 

5 surface has no blood supply. It's just like tile and carpet; 

6 it's glued to the bone. 

7 And when it's been ripped up, and then you're 

8 ripping it up, you're getting a flap. A flap means it's being 

9 pulled off by something traumatic. It's not just being worn 

10 down by wear or people walking over the carpet and it's just 

11 getting smaller and smaller, it got ripped up. 

12 And that's what this other picture here shows, is 

13 articular cartilage, you can see, it looks like it's all 

14 loose, like you can put a probe in it and you can pull that 

15 stuff away. That means it's flap-like degeneration, so it's 

16 like the carpet being pulled up off of its -- of the 

17 attachment to the bone and it's loose like a loose piece of 

18 carpet. 

19 So you can clean this up. We can't -- if it's full 

20 thickness, we do a cartilage transplant. The articular 

21 cartilage has no blood supply, so it can't heal at all. 

22 Q All right. 

23 A Once it's been damaged like this, we can shave it 

24 down, we smooth it down and make it like a degenerative 

25 arthritic change to smooth it so it won't -- because when you 
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1 move this, it's like catching carpet on a door opening and 

2 closing it'll jam the door -- it'll jam the joint. 

3 We want to make it smooth. Even though it's not full 

4 thickness, we want to make -- you know, if that carpet under 

5 the door is lower pile, it's not going to abrade the door 

6 opening and closing. We don't -- we have to accept what we 

7 can do. 

8 We can't make the pile as high as it used to be if 

9 it's already damaged. We thin it down, so it doesn't catch 

10 when the door opens and closes, which what the meniscus does. 

11 It sits, glued to the tibia, just like carpet or tile. So, 

12 and you know, we don't want the loose tile kicking up so you 

13 trip while you go through the door, or it catches on the door. 

14 Q Doctor, may I interrupt for a sec? That traumatic 

15 meniscus tear, it is your opinion to a reasonable degree of 

16 probability it's traumatic? 

17 A Yes. 

18 Q And it's your opinion to a reasonable degree of 

19 medical probability that it's directly related to the incident 

20 that happened at the Palms Hotel? 

21 A Based on history, there was no other traumatic 

22 incident for me to attribute it to. The reason I say it's 

23 traumatic is the articular cartilage has degeneration in it 

24 that say trauma occurred. It didn't come out of nowhere. The 

25 meniscus is causing that. 

, . . 

AVTranz 
E-Reportlng and E-Transcription 

Phoenix (602) 263-0885 • Tucson (520) 403-8024 
Denver (3D3) 634-2295 

9 App. 1648



• 

• • 
70 

1 Q Okay. And is it your opinion that the tear is 

2 directly and proximately related to this incident at the Palms 

3 Hotel? 

4 A Yes. I have no other traumatic incident to 

5 attribute it to. 

6 Q And is that in your opinion to a reasonable degree 

7 of probability? 

8 A Yes. 

9 Q And is that opinion bolstered by the fact that your 

10 findings through arthroscopy are what would be actually 

11 anticipated by your reading of the MRI in January? 

12 A Well it would be anticipated based on the history 

13 and the MRI. 

14 Q That 

15 A Now, the other thing here is this is the synovitis. 

16 Remember we -- this is the patella femoral joint again. You 

17 see the alignment, a little bit open so the kneecap, that's --

18 that can be corrected with physical therapy. This was not so 

19 severe that I felt had -- I had to go release and realign it 

20 and make any ligamentus changes. I felt it could be corrected 

21 with physical therapy post-operatively. 

22 This is looking at the joint lining, the synovium, 

23 and you see it's inflamed. There's redness, there's -- and 

24 it's very thick. Normally, the joint lining is very thin, you 

25 can see ligaments through it. You can see again up on this 
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1 first picture, a lot of tissue. It looks like it's a whole 

2 bunch of stuff there, and sometimes this tissue will get 

3 pinched by the two bones and that causes pain because the 

4 nerve endings for the interior of the joint are in the 

5 synovium. So 

6 Q Can I get you some water? 

7 A No, I'm good. Did -- then when I went back here, 

8 it's way in the back, so it's hard to get underneath the 

9 corner, but I did pull the meniscus up and was able to put my 

10 probe underneath the meniscus, high and that's a meniscus 

11 tear, because I was able to pull the meniscus forward. Again 

12 I had a lot of bleeding going on because I was actually 

13 getting to trauma area and I wasn't able to catch a good 

14 picture of it. 

15 But the meniscus did pull forward because that's 

16 what probe was under when I was pulling on it. That's a 

17 meniscus tear and you have to deal with that. 

18 So the last set of pictures, let's see here. Well, 

19 actually the last two sets of pictures. Well last -- next to 

20 last. I guess this would come up as being C, shows after 

21 we've cleaned out the meniscus that it's all -- I've taken off 

22 the part of the meniscus that's the thinnest, the part that 

23 was torn and can't heal. The peripheral rim is what can heal 

24 and the meniscus is triangle-shaped, it's very thick at the 

25 edges and it's very thin in the middle, because of the round 

. 
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1 curvature of the femur you want to slip in and fit into that 

2 triangle. 

3 So when you take out part of the meniscus, and I 

4 clean -- we clean out the cartilage, you wind up taking out 

5 some of the meniscus and so then you have a truncated flat 

6 a truncated meniscus that's not as -- it's not perfectly 

7 triangle shaped. 

8 Q And once it's truncated does that create the 

9 permanent biomechanical change in the structure of the knee? 

10 A Yes. Based on the percentage of the meniscus that 

11 you removed, so you remove as little as possible, okay? 

12 And there again is the inflammation of the joint 

13 lining. That's what creates the joint fluid and lubricates the 

14 joint. And you can see it's very, very thickened, which is 

15 inflammation and that means there's a trauma in the joint, the 

16 joint's trying to compensate for. Having cleaned up your 

17 in full flexion -- this is a picture of the kneecap joint 

18 again, when it's in full flexion. The kneecap is in a nice 

19 position, so that's why I didn't do a release of the 

20 ligaments. 

21 But again, lot's of inflammatory tissue in the 

22 front. He had synovitis everywhere. 

23 So, that's what these pictures show. 

24 Q I just learned more about the knee than I ever 

25 thought I would. Thank you. 
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1 THE COURT: Me too. 

2 MR. BAKER: Thank you, Your Honor. 

3 THE COURT: We'll give my pictures to one ~- the clerk. 

4 BY MR. BAKER: 

5 Q Doctor, you showed us your surgery and --

6 A Uh-huh. 

7 Q -- it's a pretty amazing thing. But even under the 

8 most pristine environment, even under the best circumstances, 

9 is there a percentage of people who have post-operative 

10 failure and require a secondary surgery? 

11 A Yes. Ten to 15 percent, if you're doing your job 

12 properly. We build in a recurrence rate and that's due to 

13 it's a philosophical thing. If I wanted to make sure I've got 

14 no recurrent tears, I'd just take out the whole meniscus. But 

15 what have I done? I've taken away 50 percent of his 

16 weight-bearing capability. 

17 Remember only 10 percent, the -- right at the edge 

18 is all that's got a good blood supply and can be guaranteed to 

19 heal. What we want to do is make sure that it it has 

20 limited healing capability inside where we stopped the 

21 meniscectomy. And what we do especially with age is we make a 

22 determination, based on skill and experience, as to where to 

23 stop. What's the part of the meniscus that I can stop on, 

24 keeping as much as possible to try to maintain as much shock 

25 absorber as humanly possible? 
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1 So we make an educated guess. It's through 

2 experience, and the American Academy, you know, feels that if 

3 it's 10 to 15 percent recurrence you've done about your the 

4 right amount, because otherwise if your recurrence rate is 

5 less, you're taking too much meniscus. You're putting that 

6 person at risk for more arthritis. 

7 If you have too high a reoccurrence rate, you go to 

8 25 or 30 or 40 percent, then you're not taking enough and 

9 they're -- you never did clear up the whole problem and they 

10 just get it right back right away. And one of the aspects 

11 that we have to judge -- it's a judgment, so we're like 

12 trimming material. 

13 Okay? The good analogy for the meniscus is, I'm in 

14 there and I'm a tailor and now I'm trimming material, but I 

15 can't hem it. I can't serge it. I can't smooth it. The body 

16 seals it and smoothes it over a six to eight week period after 

17 the surgery. And when you go back in on a meniscectomy, say 

18 for whatever reason you have to look again? And there's been 

19 studies and they've done this, where they go and look -- you 

20 know, how many people are actually going to sign up to have 

21 another surgery, so we can check their meniscus if they're 

22 doing well? 

23 They're not going to. So the only thing we have is 

24 antidotal evidence. And I think there might be one study out 

25 there where they went -- where somebody signed up and said 
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1 okay, I'll let you do my meniscectomy and I'm going to let you 

2 do it -- in ten to 12 weeks I'm going to let you look again, 

3 even though I don't need surgery. Number one, insurance 

4 companies won't pay for it and neither would a patient. And 

5 so we have only antidotal evidence really. 

6 And I've had -- I've looked in on several of my 

7 patients and what you find -- you know, say they had a trauma 

8 and I did a meniscectomy. I can remember specifically one 

9 individual -- of course I can't name him, because it's not 

10 appropriate -- but had a meniscectomy and they did fine for a 

11 year-and-a-half and then they tripped and they fell again and 

12 now they have a new tear. The MRI showed a tear elsewhere, so 

13 I had to go in and trim out this new tear on the other side. 

14 But I got an opportunity to look at my meniscectomy from the 

15 other year, and what happens is it's truncated, but it does 

16 smooth out. 

17 So we leave the roughened edge always when we're 

18 going in there, like the tailor who just cuts the material, 

19 and the body seams it and it will do it over a period of time. 

20 And what you get ultimately is a smoothed edge. It is 

21 truncated and blunted. It can't be that full, nice triangle 

22 shape that goes out to a thin edge. 

23 Q 

24 A 

25 Q 

You love this stuff don't you? 

I like it. Yeah. 

Okay. 
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1 A So --

2 Q And Doctor, therefore, is it foreseeable that 

3 Enrique Rodriguez would require a follow up surgery to his 

4 left knee regardless of how well you performed the procedure? 

5 A There's a 10 to 15 percent probability of that. 

6 Q And that's your opinion to a reasonable degree of 

7 probability? 

8 A Yes. 

9 Q And Doctor, you're aware that there's a six or seven 

10 month gap in the time that Enrique first saw you and he had 

11 his surgery; is that right? 

12 A Correct. 

13 Q However, even intraoperatively, the findings that 

14 you found were the same as you sawall the way back on the MRI 

15 in January of '05; is that right? 

16 A Yes. 

17 Q And are you aware of why he had that gap in 

18 treatment? 

19 A Well, I'm aware that he had difficulty with funding 

20 the procedure. 

21 Q 

22 A 

23 Q 

24 A 

25 Q 

Have you seen this before? 

Oh, absolutely, yes. 

Now you would take a lien; is it right? 

Yes. 

But hospitals and anesthesia and preoperative --
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1 could you explain to the Judge how that works? 

2 A Yes. I can't pay the hospital's bill and 

3 arrangements have to be made and the hospitals are very 

4 unforgiving. And they already do a lot of free surgery 

5 through people who come through the emergency room, who have 

6 no way to pay. So, bringing in what would be considered a 

7 semi-elective -- it would be considered semi-elective. It's 

8 not a truly elective, and that it's not something he could, 

9 you know, go on living with because he was having difficulty 

10 functioning. 

11 So it's not truly emergent because his life's not 

12 threatened by it, so it's -- we consider those semi-elective. 

13 They need to be done but there's no time frame that, you know, 

14 that I could then go to a hospital administration and say if 

15 you don't do something by this date, you're causing X, Y, Z to 

16 occur, which is the only leverage I would have to make a 

17 hospital pay for -- do a surgery that wasn't going to get 

18 paid. 

19 So, what we have to do then is make -- help make the 

20 patient make arrangements to get somebody to fund it, and 

21 that's what liens are about. 

22 Q And you find nothing nefarious in that gap in 

23 treatment? 

24 A No, no. I mean, it just is difficult to get --

25 because what they have to do with liens -- the lien company, 
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1 because they won't basically buy -- the lien companies, they 

2 buy the risk. 

3 Q It's a shame that there's not more access, isn't it? 

4 A Correct. But the hospital isn't going to take that 

5 risk and neither will, you know, other facilities, potentially 

6 anesthesiologists and the like. They want to get paid. 

7 Q And just so I don't forget to ask, was your 

8 treatment of Enrique, including the surgery that you performed 

9 on his left knee directly related to the impact he received at 

10 the Palms Hotel in November of '04? 

11 A Yes. 

12 Q And that's your opinion to a reasonable degree of 

13 probability? 

14 A Yes. 

15 Q And the bill of 16,000 and so, that's already in 

16 evidence that was reasonable, necessary and causally related? 

17 A Yes. 

18 Q And that's your opinion to a reasonable degree of 

19 probability? 

20 A Yes. 

21 Q Can I just take 15, ten more minutes of your time 

22 and do a little housekeeping? 

23 A All right. 

24 Q All right. You testified that the medical statement 

25 from the ambulance company, American Medical Response in 
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1 Exhibit Number 2 

2 MR. BAKER: That's in evidence; is that right? 

3 THE CLERK: Correct. 

4 BY MR. BAKER: 

5 Q And it was reasonable, necessary and causally 

6 related to a reasonable degree of medical probability? 

7 A Yes. 

8 Q And you testified that your portion of the Rancho 

9 Physical Therapy bill, which was Exhibit Number 15, was 

10 causally related and reasonable, necessary -- and reasonable 

11 and necessary in terms of its billing? 

12 A Yes. 

13 Q To a reasonable degree of probability? 

14 A Yes. 

15 Q I'd like you to turn to Exhibit Number 6, which is 

16 Associated Physicians. You've reviewed this treatment? 

17 A Yes. 

18 Q And we've talked about Dr. Nork's finding? 

19 A Correct. 

20 Q Was that treatment reasonable, necessary and 

21 causally related to the accident to a reasonable degree of 

22 probability? 

23 

24 

25 

A Yes. 

MR. BAKER: Move to admit 6, Your Honor. 

THE COURT: Any objection? 
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MR. WARD: No objection, Your Honor. 

THE COURT: 6 will be admitted. 

[Plaintiff's Exhibit 6 Received] 

MR. BAKER: And we weren't able to find that bill, is 

5 that right? 

6 MR. CARDENAS: We did too. 

7 MR. BAKER: And Your Honor, we have a bill which I'd like 

8 to show the Doctor, please? 

9 THE COURT: Sure. 

10 BY MR. BAKER: 

11 Q It's in the amount of -- this is getting ridiculous 

12 $667.59. 

13 

14 

15 

16 

17 

A 

Q 

A 

Q 

A 

An optometrist could take care of that. 

I know. I'm scared. 

Okay. 

Is that reasonable, necessary and causally related? 

Physician Management Solutions is -- I don't have --

18 see any other doctors. 

19 

20 

21 

22 

23 

24 

25 

Q The billing service. 

A Oh, okay. Sure. That would be reasonable. 

Q To a reasonable degree of probability? 

A Yes. Yes. 

MR. BAKER: Your Honor, may I include with Exhibit 6? 

THE COURT: Any objection? 

MR. WARD: No, Your Honor. 
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1 THE COURT: So ordered. 

2 THE CLERK: Exhibit 6? 

3 MR. BAKER: Speaking of 6 --

4 THE CLERK: We just admitted 6. 

5 MR. BAKER: Right. That wasn't part of our exhibit 

6 potentially, so we'd like to make it part of our exhibit 

7 THE CLERK: Okay. 

8 MR. BAKER: -- for the record. 

9 BY MR. BAKER: 

10 Q And the MRI from Inland Valley MRI which was Exhibit 

11 Number 7? 

12 A Okay. 

13 Q The treatment was reasonable, necessary and causally 

14 related? 

15 A Yes. 

16 Q And if you'll look to 2, in fact I think we've 

17 already discussed this, that's in the amount of 1800? 

18 A Yes, we've already talked about that. 

19 Q Reasonable, necessary and causally related to a 

20 reasonable degree of probability? 

21 A Yes. 

22 MR. BAKER: Move to admit 7. 

23 THE COURT: Any objection? 

24 MR. WARD: None, other than the ongoing objection about 

25 expertise. 
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1 MR. BAKER: Is 7 already admitted? 

2 THE CLERK: I have it as admitted. 

3 MR. BAKER: Okay. Just making sure. 

4 BY MR. BAKER: 

5 Q If you'll turn to Exhibit Number 8. You've reviewed 

6 the treatment of Dr. Simpson and Campbell? 

7 A Yes, I have. 

8 Q And their treatment was reasonable, necessary and 

9 causally related to a reasonable degree of probability? 

10 A Yes. 

11 Q And the billing amount is on the front page, which 

12 is 01 and that's in the amount of $272? 

13 A Correct. 

14 Q And that's reasonable, necessary and causally 

15 related to a reasonable degree of probability? 

16 A Yes. 

17 MR. BAKER: Move to admit 8, Your Honor. 

18 THE COURT: Any objection? 

19 MR. WARD: No, Your Honor. 

20 THE COURT: So ordered. 

21 [Plaintiff's Exhibit 8 Received] 

22 BY MR. BAKER: 

23 Q 

24 

25 A 

I'd like you to do -- no, that's okay. 

If you'll go to Number 9? 

Okay. 
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1 Q This is for the read that was the secondary read; do 

2 you recall? 

3 

4 

A 

Q 

Yes, I do. 

And that read was reasonable, necessary and causally 

5 related? 

6 

7 

8 

9 

A 

Q 

A 

Q 

Correct, it was. 

And the bill is $500? 

Yes. 

And that's reasonable, necessary and causally 

10 related? 

11 A Yes. 

12 Q Both of those opinions to a reasonable degree of 

13 probability? 

14 A Yes. 

15 MR. BAKER: Move to admit 9, Your Honor. 

16 THE COURT: Any objection? 

17 MR. WARD: No, Your Honor. 

18 THE COURT: 9 is admitted. 

19 [Plaintiff's Exhibit 9 Received] 

20 BY MR. BAKER: 

21 Q 

22 brace? 

23 A 

24 Q 

25 A 

VQ Arthocare is Exhibit Number 10. This is for a 

Yes. 

You've reviewed that record? 

Yes, I have. 
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1 Q And the brace and treatment was reasonable, 

2 necessary and causally related to a reasonable degree of 

3 probability? 

4 A Yes. 

5 Q And what's the bill amount? Is 1500 --

6 A $1588.75. 

7 Q And that's reasonable, necessary and causally 

8 related? 

9 A Yes. 

10 Q To a reasonable degree of probability? 

11 A Yes. 

12 MR. BAKER: Move to admit 10, Your Honor. 

13 THE COURT: Any objection to 10? 

14 MR. WARD: No, Your Honor. 

15 THE COURT: 10's admitted. 

16 [Plaintiff's Exhibit 10 Received] 

17 BY MR. BAKER: 

18 Q 11 is what, Doctor? 

19 A Is the Lovenox and the treatment for -- to prevent 

20 pulmonary embolus. 

21 Q I suspect that that's reasonable, necessary and 

22 causally related? 

23 A 

24 Q 

25 A 

Yes. 

To a reasonable degree of probability? 

Yes. 
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1 Q And the billing amount contained in Exhibit 11 is? 

2 A $886. 

3 Q Reasonable, necessary and causally related? 

4 A Yes. 

5 Q To a reasonable degree of probability? 

6 A Yes. 

7 MR. BAKER: Move to admit Number 11, Your Honor. 

8 THE COURT: Any objection to 11? 

9 MR. WARD: No, Your Honor. 

10 THE COURT: 11 is admitted. 

11 [Plaintiff's Exhibit 11 Received] 

12 BY MR. BAKER: 

13 Q Your -- where was your surgery conducted? 

14 A It was conducted at Valley Hospital. 

15 Q And do you conduct surgeries there frequently? 

16 A Yes. 

17 Q And I assume you wouldn't want to conduct this type 

18 of surgery on the street somewhere? 

19 A No, that's correct. 

20 Q So was the treatment services rendered at Valley 

21 Hospital reasonable, necessary and causally related? 

22 A 

23 Q 

24 A 

25 Q 

Yes. 

To a reasonable degree of probability? 

Correct, yes. 

And the bill amount was how much? 
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A It looks like 15,999. 1 

2 

3 

Q Reasonable, necessary and causally related? 

A Yes. 

4 Q To a reasonable degree of probability? 

A Yes. 5 

6 Q That -- did I say to a reasonable degree of medical 

7 probability? 

8 

9 

10 

11 

12 

13 

A 

Q 

MR. 

THE 

MR. 

THE 

Yes, 

Okay. 

BAKER: 

COURT: 

WARD: 

COURT: 

you did. 

I got on a roll. 

Move to exhibit -- admit 

Any objection to 12? 

No, Your Honor. 

12's admitted. 

14 [Plaintiff's Exhibit 12 Received] 

15 BY MR. BAKER: 

16 Q Exhibit 13 is? 

12, Your Honor. 

17 A Let's see what this is? X-rays of the cervical and 

18 lumbar spine, it looks like. 

19 

20 

Q 

A 

That's cervical and lumbar? 

Is that what it says? Submitted -- oh, submitted X-

21 rays, AP, lower cervical, lateral cervical, AP, lumbar, 

22 lateral lumbar. 

23 Q 

24 A 

25 Q 

We'll skip that. And Exhibit Number 14? 

Okay. 

Is that also cervical and lumbar? 
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1 A Let me see. This was for -- one was at least for an 

2 arthrogram MRI which I ordered on the patient. 

3 Q Why did you do that? 

4 A Because of ongoing symptoms after surgery. The only 

5 way once you've done surgery on a knee -- here's one of the 

6 things about magnetic resonance imaging, and I think this is a 

7 pretty good analogy and it makes it sense for most people. 

8 When you've done an MRI, it's not a picture. It is 

9 looking at electrical -- it looks at electrical charges. It's 

10 looking at your magnetism. So think of it like looking for 

11 uranium and I'm -- I've got my little Geiger counter out and 

12 I'm scanning it and I find something bad because it goes 

13 click, click, click, click, click, and I find that piece of 

14 uranium on the ground and I take it away. All right. That's 

15 my surgery. I've removed the uranium I've got rid of the 

16 problem. 

17 The ground itself still has the uranium in it. It 

18 still shows a shadow and that's what you see on MRls because 

19 it takes a while for that electrical charge to dissipate. 

20 Even though I've removed part of that meniscus, it still shows 

21 the shadow of what was there. 

22 What I've found over time is that if I did an MRI 

23 within six months to a year of having done a surgery, that it 

24 would show me -- it would show that I did absolutely nothing. 

25 I've gotten several of them where it said I had the exact same 
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1 meniscus tear and I've got pictures that show I took it out. 

2 And where you put the two MRIs against each other and they'd 

3 say "Oh, my gosh, they're identical." 

4 Q That's weird. 

5 A And well, it's because the magnetic shadow. It's 

6 the shadow. It's the ghost of it. Its like walking on a 

7 beach and you've seen you're looking for people on --

B you're looking for life. You see all the footprints in the 

9 sand. You put your helicopter up and you go looking and you 

10 say, gosh there must be people on this island. There's 

11 footprints everywhere. And you -- but you go there and you 

12 land your little helicopter and you take all those people away 

13 who were on the Lost island and you -- they'll go away, the 

14 campfires are still there and footprints are still in the 

15 sand. 

16 Q That's good. 

17 A It take time to wear those away. So if you do an 

1B MRI within, up to a year of the actual first MRI or a surgical 

19 intervention, the MRI can look identical. How do you stop 

20 that? How do you make a determination 

21 Q By doing the MRA? 

22 A We do the MR -- arthrogram, correct. 

23 Q And was this MRA reasonable, necessary and causally 

24 related to a reasonable degree of probability? 

25 A Yes. 
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1 Q And what is the bill for that, please? 

2 A Well, let me see it. I'm looking at -- oh here it 

3 is. The one page I didn't look at, okay, $2635. 

4 Q They're little more expensive than the MRI? 

5 A Yes. They were -- well, also it was an 

6 inteventional procedure. You have to put a needle into a 

7 patient and you take additional risks. 

8 Q And that's painful. 

9 A It has to be -- it's painful and it has to be done 

10 by a radiologist, not just a scanner, so --

11 Q And how much was it, 26? 

12 A Twenty-six-thirty-five. 

13 Q Is that reasonable, necessary and causally related 

14 to a reasonable degree of probability? 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A Yes. 

Q And the procedure itself as well? 

A Yes. 

MR. BAKER: Move to admit -- what exhibit is that please? 

MR. CARDENAS: 14. 

MR. BAKER: Move to admit 14, Your Honor. 

THE COURT: Any objection? 

MR. WARD: No, Your Honor. 

THE COURT: 14 will be admitted. 

[Plaintiff's Exhibit 14 Received] 

MR. BAKER: Was 13 admitted? No, that was something 
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1 different. 

2 THE WITNESS: That was the X-rays of the lumbar --

3 MR. BAKER: Right. 

4 THE WITNESS: -- and cervical. 

5 BY MR. BAKER: 

6 Q And we've already discussed your Rancho Physical 

7 Therapy bills? 

8 A Correct. 

9 Q That's been admitted into evidence already; is that 

10 correct? 

11 A Correct. 

12 Q And those were reasonable, necessary and causally 

13 related? 

14 A Correct, yes. 

15 Q And the bills as well? 

16 A Yes. 

17 Q Doctor, thank you for the lesson. I'll pass through 

18 to cross. 

19 THE COURT: Okay. Can we have a little break before you 

20 proceed with cross-examination, Mr. Ward? 

21 MR. WARD: Absolutely, Your Honor. Since I know who the 

22 Judge is, of course. 

23 

24 

25 

THE COURT: Let's take about a ten minute break please? 

MR. WARD: Thank you. 

(Recess at 2:36 p.m., recommencing at 2:59 p.m.) 
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1 THE MARSHAL: Please come to order. 

2 THE COURT: Please be seated. Okay. 

3 MR. BAKER: Your Honor 

4 THE COURT: Mr. Baker? 

5 MR. BAKER: -- Ken has graciously given me permission to 

6 ask one final housekeeping question of the witness. 

7 THE COURT: Very well. 

8 MR. BAKER: Thank you, Your Honor. 

9 DIRECT EXAMINATION CONTINUED 

10 BY MR. BAKER: 

11 Q Doctor 

12 MR. WARD: Even two or three, if he needs too. 

13 MR. BAKER: Thank you. 

14 BY MR. BAKER: 

15 Q Doctor, throughout -- Monique had a heart attack and 

16 throughout your testimony I've asked you questions to a 

17 reasonable degree of probability. Did you understand in each 

18 of those instances I mean to a reasonable degree of medical 

19 probability? 

20 

21 

A 

Q 

Yes, I understood that. 

And have all your answers been to a reasonable 

22 degree of medical probability? 

23 

24 

25 

A Yes. 

Q Thank you. 

THE COURT: Okay. Mr. Ward? 
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1 MR. WARD: Thank you, Your Honor. 

2 CROSS-EXAMINATION 

3 BY MR. WARD: 

4 Q Now, Doctor, the photographs that you had were, 

5 what, originally taken in digital format? 

6 A 2005, I'm not sure if Valley Hospital was -- well, 

7 it was digital. I don't know to what level the digital was --

8 Q Right. 

9 A -- so I don't know. 

10 Q There were digital photographs? 

11 A Yeah, I believe it -- I don't know what level of 

12 digital it was, because they just recently, of course, made a 

13 change. 

14 Q And do you have copies of those digital photographs? 

15 A I scanned those digital photographs into my computer 

16 system because I'm paperless. 

17 Q Okay. 

18 A So I do -- actually, I should have a copy in my 

19 actual computer system. Now, it's a scanned photo. It's not 

20 digital coming from Valley that took it on -- do you know what 

21 I'm saying? There's a difference. 

22 Q Yeah, my question --

23 A I mean, the printer printed up something from a 

24 digital format that was taken on their printer. I don't know 

25 what Valley did with the actual digital photographs. My 
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1 digital copies are those that were scanned off of those 

2 photographs, but I do have digital copies. 

3 Q Okay. So you -- if I understand it correctly, these 

4 were originally taken as digitals? 

5 A I'm pretty certain that it was a digital camera. 

6 I'm pretty sure --

7 Then they were printed out? Q 

8 A 

9 Q 

10 A 

11 Q 

12 A 

13 Q 

14 A 

15 Q 

16 system? 

17 A 

18 Q 

19 okay. 

20 A 

21 Q 

22 digitals? 

23 A 

24 Q 

25 A 

Correct. They were printed out and --

And then you took --

I was given the prints. 

the printed out copies 

Correct. 

-- and scanned those? 

Into my computer system. 

And then printed them out again from your computer 

Those pictures came from the hospital. 

Oh, those are the photographs from the hospital, 

Yes, correct. 

So those are the hospital prints from the original 

Correct. 

But you don't have the original digitals? 

Correct. 

. 
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1 Q Do you know whether the hospital does? 

2 A I do not know how they record keep. 

3 Q Okay. 

4 A I do know that when I do my surgeries I make three 

5 copies of the actual digital photographs. I place one into 

6 the paper chart for the hospital, I take one copy for myself 

7 and I give a copy to the patient. 

8 Q Okay. 

9 A I always print up three because Las Vegas tends to 

10 be very migratory and the hospital never gives up anything and 

11 when a patient leaves and go out of town and they want -- and 

12 a doctor calls for photographs, they're going to be asking for 

13 mine and I don't let go of them. I mean, this is like 

14 probably the first time I've ever let go of them, so -- but 

15 the patient knows that he can't corne to get them from me 

16 anymore because I've given them up. So barring, you know, 

17 from that standpoint. 

18 MR. BAKER: And, Your Honor, sorry to interrupt. Can the 

19 record reflect that we have consented, and Mr. Rodriguez has 

20 consented, for the release of those original photographs and 

21 waives any rights or remedies with respect to that? 

22 THE COURT: That's a good thing because you won't be 

23 getting them back from the Clerk's Office. 

24 

25 

MR. BAKER: Okay. 

THE COURT: Thank you, Mr. Baker. 
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1 BY MR. WARD: 

2 Q Now you were talking about the power of the MRI 

3 machine that did the original MRI, correct? 

4 A Yes. 

5 Q And what did you say it was? 

6 A It was .35 Tesla, I believe. 

7 Q Okay. And what is the one that they did the MRI 

8 arthrogram on? 

9 A I don't know. I actually -- I'd have to actually 

10 look at the films because the report does not indicate what it 

11 is and I don't have the arthrogram MRI pictures. They're 

12 normally printed on the actual films, so I don't have them at 

13 my -- you know, I only have paperwork to look at to review for 

14 this case and I scanned it looking because I assumed that 

15 would be a question and I cannot find any indication of what 

16 Tesla unit was used, although in 2005 I really don't send 

17 anybody generally unless it's requested for open-sided to 

18 anything under 1.5. 

19 Q But you don't know what their machine was? 

20 A I have no actual -- I cannot, you know, swear to 

21 anything because it's not on the report. You know, if I was 

22 to obtain the actual films, I could read it off the film 

23 itself. 

24 Q And you haven't made any attempts to go over to that 

25 imaging center and take a look at their machine to see what it 
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1 is? 

2 A No, I wasn't -- I wasn't aware I was actually going 

3 to testify at all in any circumstance until the end of last 

4 week. So I worked all last weekend, Saturday, Sunday, clinic 

5 and then surgery yesterday so I didn't have any opportunity to 

6 do so. 

7 Q And you got the -- you got the MRI that was done on 

8 Mr. Rodriguez in January of 2005; isn't that correct? 

9 A Yes. 

10 Q And you thought it was sufficient for your purposes; 

11 is that correct? 

12 A At that point in time I was relying mostly on my 

13 clinical examination, recognizing it was a lower Tesla unit, I 

14 mean I can piece together what I would have done. I knew it 

15 would be grainy and I went on my clinical evaluation of the 

16 patient. 

17 Q And your clinical evaluation of the patient was what 

18 you did in -- on March 28 of' OS? 

19 A Correct. 

20 Q Okay. Now you said earlier that if you totally 

21 disagreed with the person who read the MRI, that you get a 

22 second opinion, correct? 

23 A Yes. 

24 Q Okay. Now the person who read that MRI said there 

25 is no evidence of acute internal derangement, magnetic 
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1 resonance arthrography can be performed if clinical symptoms 

2 persist. Be fair to say you had a pretty sharp disagreement 

3 with the conclusions offered? 

4 A I based my exam -- I based my conclusions on 

5 clinical examination. 

6 Q I understand that, but you testified that if you 

7 totally disagree with someone else who read the MRI, that 

8 you'd get a second opinion? 

9 A I don't know that I said exactly that. I mean, you 

10 might have inferred that from it. I said if there is a big 

11 enough -- big enough disagreement I can -- I would do it, but 

12 I don't always do it, no. It's not given that I'll go ahead 

13 and do it. 

14 Q Wouldn't you say there's a pretty big disagreement 

15 between saying there was an internal derangement and saying 

16 there's no internal derangement? 

17 A Yes, but normally I'll rely on clinical examination, 

18 especially when enough time has gone by. 

19 Q Okay. Now you are unable to determine from looking 

20 at the actual photographs of the knee when those conditions 

21 developed; isn't that true? 

22 A That's correct. There's no timeframe on those. 

23 Q Okay. So when you say these were all caused by the 

24 incident at the Palms, what you're essentially saying is, I 

25 haven't been told about anything else and therefore it must be 
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1 what happened at the Palms, correct? 

2 A That's correct. 

3 Q It's not because of anything else, it's simply 

4 process of elimination? 

5 A Yes, that's correct. 

6 Q And if you knew that there had been some other 

7 something or other you might offer a different opinion? 

8 A That's correct. 

9 Q You'd certainly take it into consideration? 

10 A .Absolutely. 

11 Q Okay. Now, I will represent to you that 

12 Mr. Rodriguez at the time of the accident was five feet, six 

13 inches tall and weighed approximately 225 pounds. Now, you're 

14 a doctor and you've been treating people for a number of 

15 years, is that overweight? 

16 A Correct, it is, yes. 

17 Q Is that overweight by a fairly significant margin? 

18 A Yes, it is. 

19 Q What effect does that have on your knees? 

20 A It wears them out earlier. 

21 Q And so would you expect someone who is 45 years old 

22 and who has been -- 44 years old and has been walking around 

23 for a number of years at 225 pounds, that that would have some 

24 significant effect on his knees? 

25 A Oh yes, it would be a cumulative micro-trauma that 
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1 would degenerate the joint. 

2 Q Okay. And you would call that trauma as well, 

3 correct? 

4 A It's called micro-trauma because it's wear and tear 

5 additional wear and tear that's, you know, over and above 

6 the norm. 

7 Q Okay. 

8 A It'd be similar to the type of determination you 

9 could make by somebody who did heavy labor who was hopping up 

10 and down all the time even who was normal weight, he's 

11 traumatizing the joint on his own with the type of activities 

12 he, you know, is involved in. 

13 Q Right. 

14 A It's a different kind of micro-trauma, but it's a 

15 micro-trauma too. 

16 Q And that has an effect on the knee joints of 

17 Mr. Rodriguez; is that correct? 

18 A Yes, it will. 

19 Q And you could see that on the photographs, could you 

20 not? 

21 A There was degeneration within the meniscus. 

22 Q Yeah. 

23 A And I cannot determine -- I mean, which I know the 

24 next question. I cannot make a determination as to what the 

25 source of that degeneration -- what contribution of that 

. 
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1 degeneration would come from wear and tear and age and factors 

2 such as weight. 

3 Q Right. And when you actually looked in his knee it 

4 was almost a year after the accident, correct? 

5 A That is correct. 

6 Q And would you expect that he would be -- that his 

7 knee would have gotten a lot better over that year, even if he 

8 hadn't had an accident? 

9 A Well, yes and no. I mean, whatever can heal would 

10 heal. 

11 Q That was a bad question. Let me try again. 

12 A Okay. 

13 Q Let's assume he had no accident at all. Given what 

14 you know about Mr. Rodriguez, that he's 225 pounds and weighs 

15 -- weighs 225 pounds and is five feet, six inches tall, would 

16 you expect that he would suffer some degeneration -- ongoing 

17 degeneration in his knee joints? 

18 A Well, age alone will do that, and then you have that 

19 additional factor. 

20 Q Okay. So age alone causes degeneration and extra 

21 weight causes it even more? 

22 A Correct. It's all impacted, of course, by genetics. 

23 Q Right. 

24 A And there are people who have tremendous genetics, 

25 who are massively overweight, and I look at their knees and I 
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1 say to myself, my god, they -- it should be worse than it is 

2 and they look, but it's their genetics, doesn't allow them to 

3 respond to micro-trauma. They're able to keep it in check and 

4 they look great. And then I have people who are skinny, who 

5 don't do much of anything, have a minor trauma and I look in 

6 that knee and I say oh my, lord, it looks horrible; how it can 

7 be this way? This person was -- never did anything wrong. 

8 They just -- you know, it's just the genetics caused 

9 -- you add all these other factors and so everybody is so 

10 individual, you know, you can't say oh, just because he weighs 

11 this much and he's this age, he has to have degeneration. It 

12 may be a very low amount because of his genetics. It could be 

13 a high amount because of genetics too and other additional 

14 factors like work activities, you know, how many other traumas 

15 a person has had, at what age those traumas may have occurred. 

16 So if they played football, so a young man who's 

17 skinny who plays football and has one major trauma when he's 

18 17 years old, even if it's a meniscus, or he strains his 

19 anterior cruciate ligament, then goes on to become a 

20 carpenter. Still not very fat and just does his work, by the 

21 time he's 40 he's got an arthritic knee and he never had 

22 anything, except maybe that football injury when he was 15 

23 years old that was examined, had an MRI and they said there 

24 was only a sprain/strain of his leg, but we know that there 

25 was almost certainly something more or it wouldn't have had 

. 
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1 it wouldn't have fallen that direction. So it's kind of a 

2 incomplete hypothetical to give me all -- you know, a couple 

3 of -- one factor and to hang everything on it, but you're 

4 right, that factor does the time factor and weight -- the 

5 weight does bear on it and that it will shift, you know, 

6 whatever his genetics will allow in an adverse way. It's like 

7 sliding him on a scale in a direction. I think I did -- I 

8 think I answered the question, but you can always answer it 

9 again -- ask it again and I'll answer it more succinctly for 

10 you. 

11 MR. BAKER: Does that mean I waived my incomplete 

12 hypothetical objection, Your Honor? 

13 THE COURT: I think so. 

14 MR. WARD: Would you submit your objections in writing? 

15 MR. BAKER: Thank you, I will. 

16 [Laughter] 

17 BY MR. WARD: 

18 Q So you don't know how much of what you saw when you 

19 operated on his knee was caused by an event -- a one-time 

20 event from a year before and how much of it was caused by 

21 ongoing degeneration? 

22 A There are aspects of what was in his knee that I can 

23 attribute to trauma, though I cannot say specifically without 

24 knowing -- be living in his life and being at his side 24/7 

25 from the time of the incident that occurred at the Palms to 
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1 the time I did a surgery on him that that was the absolute 

2 only trauma that occurred. There were findings on the 

3 cruciate ligament, both the tibial plateau and femoral condyle 

4 that were traumatic in origin. 

5 The only history of trauma that was given to me by 

6 the patient was the Palm's trauma. There was degeneration 

7 within the patella femoral joint, which I can absolutely 100 

8 percent attribute to age and weight probably, because it was 

9 an irregular wear, your -- it looked like peach fuzz on the 

10 patella femoral joint. That's not traumatic; that's 

11 degenerative. 

12 And I don't -- I can't -- you know, the, we -- some 

13 people will argue that an aggravation of degenerative 

14 conditions can be caused by trauma, I can't say for certain 

15 looking at that that there was any trauma that degeneration on 

16 the patella without looking at his other patella and have to, 

17 you know, to compare the two patellas because they're bookends 

18 and I wasn't going to scope his other leg to go look at what 

19 percentage of the degeneration that's currently present in 

20 that knee could be attribute -- might be a variable that 

21 trauma might have affected. 

22 So I'd say --barring anything like that, I'd say the 

23 patella femoral joint itself definitely was degenerative. The 

24 femoral condyle, the meniscus tear, thought it may have a 

25 contribution of a degenerative tear that was accelerated or 
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1 aggravated by the hyperextension injury, because that's the 

2 other next question that obviously comes up. If I have a 

3 degenerative meniscus tear then that -- part of that's 

4 degeneration and that's made it tear easily. And then the 

5 tear that was present was a cut I could put my probe into, so 

6 there was a traumatic component to that. 

7 But even over and above that, the femoral condyle 

8 lesions were isolated, distinct and spotted -- spot areas, not 

9 diffuse. Those were traumatic. And without -- but I only 

10 and I only have the one trauma to attribute it to, based on 

11 history. 

12 Q Okay. And so now to the -- if you have a 

13 significant event, a tear that occurs on a particular 

14 occasion, would you expect someone who perform -- a physician 

15 who performed a physical exam to notice that tear on the 

16 examination? 

17 A Depends on when they see them. One of the aspects 

18 of tears is that they increase over time with normal activity. 

19 You have to factor in, if he was having pain he stopped his 

20 activities. So there's going to be a mitigating factor, in 

21 that it's not going to progress quickly -- as quickly as say a 

22 guy who has minimal discomfort and has to go out and feed his 

23 family and he gets into his truck and gets up and down and up 

24 down. 

25 It's like a seam that tears; it can tear 
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1 progressively over time. So that early on when you see 

2 somebody with trauma, you have to separate out what is 

3 contusion, sprain/strain and is there an underlying internal 

4 derangement that persists and just keeps on not getting 

5 better. 

6 Time -- and so you can and when you have a 

7 contusion, if you look at the -- at examination findings, 

8 bruising and contusions are extremely painful. That's going 

9 to overshadow anything else that's behind it. A small tear of 

10 a meniscus isn't going to be painful until it causes 

11 mechanical symptoms and that's going to be stress related 

12 movement, like pivoting, twisting, going up and down stairs 

13 and running. That's when a meniscus tear becomes symptomatic 

14 to a patient. 

15 If you have a trauma that's a contusion or a bruise, 

16 the soft tissues are all -- have got bleeding in them, 

17 ecchymosis, strain of a ligament where you're every step 

18 every normal step puts stress on the ligament and you get pain 

19 because of that stretching on it. That kind of pain is very 

20 sharp, our nerve endings are more superficial than they are 

21 deep, our sensory input from our brain doesn't have to be very 

22 dense in the interior of a joint because you've got the 

23 exterior to protect it. So the density of our ability to 

24 sense things is more superficial. So when you have an initial 

25 injury like a contusion, a bruise or a strain you see the 
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1 bruising, that's the first thing anyone feels. You have to 

2 examine a knee to find the instabilities. You have to examine 

3 the knee to find the meniscus tears, but their contusions, 

4 their bruises cause them so much pain you can't get a proper 

5 examination. 

6 So you find these other findings over time and 

7 that's sometimes why you'll see a person have the diagnosis of 

8 a contusion or a sprain/strain and then over the next month 

9 the contusions and the abrasions all heal up and now it seems 

10 like the pain has changed. And then they say well, I had all 

11 this pain. 

12 The patient doesn't basically discriminate; it's 

13 pain in the joint. But the character of the pain can change 

14 from one examiner to another over time because of changes in 

15 the circumstances because remember, if you have a -- if an 

16 injury comes from superficial to deep, superficial areas, the 

17 bruising, the contusion areas have all got most of the nerve 

18 endings. They go on like fire. They're just going crazy and 

19 the brain is listening to them. 

20 Pain is like a party, I mean when you have an 

21 injury. This is the best analogy for how pain is perceived by 

22 a person's human brain. Pain has a gate theory and so you can 

23 have -- if you have multiple traumas, you get your head 

24 smashed and you break your arm and you break your pelvis and 

25 you go into that emergency room and they drag you in on the 
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1 gurney and you've got bruises everywhere and that person will 

2 tell the doctor -- if the doctor sits -- because I did this 

3 through residency all the time. You'll talk to them, my most 

4 famous example was a racecar driver, and she got burned, 

5 everything, and she got crushed, open fractures of her ankles, 

6 everything, and -- NASCAR driver, and they brought her in and 

7 she said, you know, my wrist hurts. 

8 She's got open fractures of her ankles staring me in 

9 the fact, I'm looking at a smashed pelvis, burn perineum from 

10 the fire and she says, you know, my wrist is killing me; if 

11 you could just do something about my wrist. And that, for me, 

12 as a resident was like the most confusing thing I think I'd 

13 ever seen. I mean, I'm looking at this tremendous trauma on 

14 this woman and I had I research and I find -- you finally 

15 figure out, it's the brain takes -- it's like walking into a 

16 party and you got 50 people -- you got 50 injuries, alISO 

17 different things, it's like people talking at the party. The 

18 loudest one or the one closest to you is the voice you hear. 

19 You can't hear all those voices in that room, you just drown 

20 them out, it's white noise. So you get -- you take care of 

21 the things as you see them. 

22 Now for her it was very unusual that it's a minor 

23 problem that was giving her so much trouble. Usually it's the 

24 most severe thing that will give you the biggest problem 

25 that's the biggest pain you get. When that thing quiets down, 
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1 that's the voice that stops in the party, the next voices show 

2 up and you can hear them, because when that person shuts up, 

3 you've got 100 people in the room, you know they're all 

4 talking. When John stops talking, you're going to hear 

5 Louise, you know, because he stopped. Your brain now focuses 

6 on something else. Pain is that way and the lesser levels of 

7 pain, as contusions and bruises are, like a very high level 

8 discomfort because of the nerve endings, very dense nerve 

9 endings, you get a bruise and swelling, the skin goes crazy. 

10 Once the bruising starts to subside, then the character of the 

11 pain changes; it's like that person shut up, now we got 

12 another problem. 

13 During that period of time you can continue to walk 

14 on the leg, so you've got a little tear of a meniscus. You 

15 think on clinical when you examine them, you don't really see 

16 this, you know, the -- because the bruise -- you touch the 

17 bruise, it hurts too bad. You can't touch the meniscus 

18 because the bruise is interfering with your examination and 

19 when you examine them, you bend their knee up, you can't do a 

20 McMurray's Test because the contusion gets in the way. 

21 So you can have a clinical examination that says 

22 contusion, sprain/strain, but that doesn't mean there isn't a 

23 meniscus tear within it. And with a meniscus tear is a tear 

24 that, with activity, will increase over size -- with size over 

25 time when you do activity. It mitigates because he wasn't 

I\VTranz 
E-Reporting and E-Transcrtption 

Phoenix (602) 263-0885 • Tucson (520) 403-8024 
Denver (303) 634-2295 

9 App. 1687



.. 

• • 
109 

1 walking on the leg, he stopped doing activity, so then he has 

2 that factor that's probably part of why you can only surmise 

3 his articular surfaces actually look pretty good after a year, 

4 because he decreased his activity level to such a point that 

5 he wasn't damaging the articular cartilage with activity. ; 

6 But if he'd have forced himself to walk on it, he probably 

7 would have caused more damage over time on the bone surfaces, 

8 which don't have a lot of nerve endings, but he had enough of 

9 a tear near the nerve ending on the capsule that he knew it 

10 hurt and he wasn't going to move on it. 

11 So that's why a clinical examination early on 

12 evolves and it changes. And one examiner early on is going to 

13 see potentially something totally different than another 

14 examiner later on because of the character of the resolution 

15 of the other associated injuries that come with the trauma. 

16 The bruises and contusions start to subside and then you start 

17 seeing other things. So you have the benefit of time. 

18 That's another -- you know, the MRI was done, that's 

19 all well and good, but the clinical over time is something you 

20 have to look at. When there are studies out there, I can 

21 -- I think I even brought one if you want to put it into 

22 evidence, that talks about the -- and it was done in Britain 

23 -- that shows that clinical examination is far more sensitive 

24 than MRls. Well, that's -- you know, I didn't examine the 

25 study, what Tesla units were used and how they went about 
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1 getting the study and how they determined the sensitivity, but 

2 there's a ton of argument in the orthopedic community as to 

3 whether or not an MRI is superior to a clinical examination 

4 versus, you know, which one should be used as a gold standard 

5 to determine if you need surgery. We do agree overall when 

6 you compare arthroscopy and MRI, arthroscopy is the gold 

7 standard. It doesn't matter what the MRI says; there's false 

8 negatives and false positives, but it's 100 percent accurate 

9 when you look inside. 

10 So from that perspective, you know, if there's any 

11 confusion with regard to physical examination, you have to 

12 look at the time frames and the development of the process and 

13 the change with what healing can occur in a person. So the 

14 exams don't have to be -- I don't have to have the exact same 

15 exam as somebody two months prior had examined him. So you 

16 have to take all that stuff into consideration when you take 

17 your histories. 

18 So I don't know if that answered the question. I 

19 kind of got off in a ramble, but I thought I stayed on point. 

20 Q He was seen by Dr. Heaps on the night of the 

21 accident? 

22 A Yes. 

23 Q If he had suffered a significant injury, you would 

24 expect no swelling? 

25 MR. BAKER: Vague. Excuse me, vague to definition of 
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1 significant, Your Honor. 

2 THE COURT: Ask you to rephrase, given her testimony 

3 earlier. 

4 MR. WARD: Sure. 

5 BY MR. WARD: 

6 Q Given the injury that you think that he sustained 

7 that night, you would expect that he would have that injury 

8 and have no swelling whatsoever? 

9 A Not necessarily. It depends on if he completely 

10 immobilized and iced it down. You can keep the bruising down, 

11 it can keep the tenderness down, because ice is an anesthetic. 

12 Q So 

13 A So it depends on how he examined the patient. I 

14 don't know exactly what was done. If he examined the patient 

15 immediately after ice is removed, the patient may be numb and 

16 may not show -- it may not show any swelling or bruising 

17 either because you're minimizing it by immobilization and ice, 

18 you know. So -- and when swelling will occur is usually 

19 because you're moving it and you're causing more bleeding 

20 within the joint. He wasn't moving it at all. 

21 So usually the best time to examine for contusions, 

22 bruising, sprains and strains is within two to three days. 

23 Like people who sprain their ankle, the swelling in the ankle 

24 gets worse over the next couple of days. If you want to see 

25 what it looks like at its worst, bring the patient in at three 

AVTranz 
E-Reporting and E-Transcription 

Phoenix (602) 263-0885 • Tucson (S20) 403-8024 
Denver (303) 634-2295 

tit -, ... 9 App. 1690



.... 

• • 
ll2 

1 days and take a good look. 

2 Q And how soon does the swelling start? 

3 A It can start immediately. It can start within 12 to 

4 24 hours. It depends on the person's activity. If they do 

5 absolutely nothing, it may take a lot longer for the swelling 

6 to show itself. 

7 Q What's your understanding as to what Mr. Rodriguez 

8 did after the event? 

9 A I know I read in some of the reports that he didn't 

10 do much of anything with it. I know he went home within a few 

11 days, that a spent a couple of days not doing anything and 

12 then he went home. I don't know how he went -- was 

13 transported; I don't know if he was laying in the back of a 

14 seat of a car or how he got back home. I don't know anything 

15 about the particulars. 

16 Q What's your information about what he did 

17 immediately after the accident? 

18 A That he tried to walk it off, I understand, but then 

19 he felt he had a lot of discomfort so he stopped and then sat 

20 down and didn't move it and then iced it and then decided not 

21 to do anything about it. 

22 

23 

Q 

A 

So --

I think he brought -- they brought an ambulance, he 

24 talked to them, I guess he thought it -- they -- I believe 

25 that what I read was he tried -- he decided -- he basically 
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1 said well, no I think I'm not going to go in an ambulance and 

2 then thought better of it after trying to walk it off and said 

3 yes, I need one and they brought them back a second time. I 

4 think that's what happened. 

5 Q Did you look at the ambulance records? 

6 A I looked at the one that we discussed already. 

7 Q And so you --

8 A I haven't seen more than one. 

9 Q -- saw the one that said that the ambulance went 

10 back out on a non-emergency basis? 

11 A I did see -- like I said, I gave you that history --

12 Q Right. 

13 A -- so I know I looked at the records that reflect 

14 something like that, but I didn't see the original emergency 

15 the original ambulance records when they didn't take him. 

16 Q Well, you test --

17 A And what paperwork might have been produced from 

18 that? 

19 Q You testified that this was all reasonable and 

20 necessary, correct? 

21 A Well, I wasn't given that. The ones I did see were 

22 reasonable and necessary. 

23 Q Okay. And the ones you did see said that they went 

24 out on a non-emergency basis? 

25 A Yes. 
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1 Q And it says that he got up -- that he was sitting in 

2 a chair in no apparent distress; is that correct? 

3 A I believe so, yes. 

4 Q Yeah. And when they got there, he got up and walked 

5 over to where the gurney was. 

6 A Yes, they asked him to, I think, was what I thought 

7 I read. He didn't do it voluntarily -- he walked over 

8 voluntarily, but I don't know who told who to do what. 

9 Q Well, would you show me where you see that in the 

10 record? 

11 A It says here, "41-year-old male" -- and I don't know 

12 what that c-slash whatever is, complains of or -- I don't know 

13 what it means, I'm assuming complains of, "left knee PX" I 

14 don't know what that abbreviation means -- "five of ten" so 

15 I'm assuming that's his pain level, is five out of ten, 

16 "moderate amount of pain radiating. Patient states he began" 

17 pain -- patient --

18 Q Radiating or not radiating? 

19 A It says radiating -- or let me see. Five of ten, 

20 okay, it's got such a separation, non-radiating, so it stays 

21 in the knee. Patient states that "something began 

22 approximately two hours ago after a woman dove and hit his 

23 knee with her shoulder. Patient states the woman hit his knee 

24 from the front." I don't know if that's front, it's hard to 

25 tell -- "of his knee and his knee buckled. He states he tried 
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1 to walk it off, but it began hurting and he called 9-1-1." 

2 First something -- oh, first crew canceled, okay. 

3 "Patient said he would drive himself. Patient states he began 

4 hurting when he started walking and called back for the 

5 ambulance." So I knew there was -- I thought I had read that. 

6 Q Okay. And you read the part at the end of that 

7 paragraph where it says, "Patient has no other complaints at 

8 this time"? 

9 A Let me see. Yes, I see that. 

10 Q And you see the next sentence where it says, 

11 "Patient found sitting in chair in care of security"? 

12 A Uh-huh. 

13 Q "Patient in no obvious distress. '1 

14 A Correct. 

15 Q Okay. 

16 MR. BAKER: Your Honor, I'd ask if she's reading part of 

17 this document into evidence, because apparently she's going to 

18 read it, if she reads the entirety of it. 

19 THE COURT: I'm sorry, I couldn't hear. 

20 MR. BAKER: I'd ask that she reads the entirety of the 

21 document into evidence, since she's the only one who can read 

22 it if he's going to be questioning her on the document. 

23 THE COURT: That's right, there is that medical 

24 handwriting thingamajig, isn't there? Very well. Sustained. 

25 MR. BAKER: Thank you, Your Honor. 
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1 BY MR. WARD: 

2 Q So next it says, "Age 41, male." What's it say 

3 after that? 

4 A No, "Patient, 41-year-old" and I don't know what 

5 those abbreviations mean. It says c-slash -- and I'm not sure 

6 if it's an L or an S or an 8. It looks like it was --

7 somebody tried to write something, maybe it was an 8 and then 

8 they changed their mind or made it an L; I can't really tell 

9 honestly. But then there's a left 

10 Q But you don't know what that means? 

11 A I don't know. 

12 Q And then there's what? 

13 A And then there's a left -- the L circle is left --

14 knee PX. I have no idea what PX means. I'm going to -- I 

15 can't for certain know what it means, except maybe they mean 

16 pain, because next is five of ten, which is normally a pain 

17 scale. So the PX may mean pain. 

18 Q Well, isn't it true you don't know what that means? 

19 A Huh? 

20 Q Isn't that true you don't know what that means? 

21 A I'm almost certain I don't know what PX means. 

22 Q Okay. Then--

23 A So --

24 MR. BAKER: Didn't she already read this portion into 

25 evidence? 
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1 THE COURT: I'm sorry, Mr. Baker? 

2 MR. BAKER: Didn't she already read this portion into 

3 evidence. She read down to 0; is that right? 

4 THE WITNESS: I did. 

5 MR. BAKER: All I was asking the Court, Your Honor, is 

6 after 0, if she could just read from skin down. 

7 THE WITNESS: Okay. You want me to do the 0 part? 

8 MR. BAKER: Well, I don't --

9 THE WITNESS: Patient found sitting. 

10 MR. BAKER: want to take over the questioning of the 

11 witness. I was 

12 MR. WARD: I would like to ask questions. 

13 THE COURT: And you're entitled to. 

14 MR. WARD: Thank you, Your Honor. 

15 THE COURT: But let's just make sure we get all of it 

16 read into the record. 

17 MR. BAKER: And I did -- that's exactly correct. I'm 

18 sorry, Your Honor. 

19 THE WITNESS: Okay. 

20 BY MR. WARD: 

21 Q And next it says weight, 130 kilograms? 

22 A Yeah, it says age 41, they x'ed off male, AVPU, they 

23 circled A and on the next -- and they have something else 

24 circled on the bottom, A and 0, it looks like. Oh, I think 

25 this is a consciousness status thing. He's--

tt 
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1 Q Wait, I'm --

2 A alert and that's what they were circling. 

3 Q Is it true you don't know what this is for sure? 

4 A I don't know for certain. 

5 Q Then I would ask that you not offer --

6 A Okay. 

7 Q -- opinions 

8 A Okay. 

9 Q Wait. Can you stop for one second? 

10 A Yes. 

11 Q We've already gone over this, so can I go the next 

12 area? 

13 A Sure. 

14 Q Thank you. The next part of the chart says, 

15 "Documented findings." 

16 A Correct. 

17 Q And then under that it says "Skin," printed, and it 

18 says "LPD." What's LPD mean? 

19 A 

20 Q 

21 A 

22 Q 

23 A 

24 Q 

25 A 

Might be a WPD. 

Okay. What does WPD mean? 

I have no idea. 

Okay. Next it has "Head,1I correct? 

Correct. 

IINegative, dizzy"? 

Correct. 
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1 Q "Negative, light-headed"? 

2 A Correct. 

3 Q "Negative, loss of consciousness"? 

4 A Correct. 

5 Q Next it has "Neck." 

6 A Uh-huh. 

7 Q "Negative," what? 

8 A "JVD," which is jugular venous distention. 

9 Q Okay. Negative? 

10 A "Negative tracheal deviation." 

11 Q Okay. Next it has "Chest"? 

12 A Chest, yes. 

13 Q And what's that say? 

14 A I think it's a three, but it says "rise and fall." 

15 Q Okay. 

16 A So I'm assuming that means normal rise and fall; 

17 he's breathing adequately. 

18 Q Okay. "Lung sounds"? 

19 A They're "clear" and then I can't read -- ElL -- I 

20 guess bilateral, must be bilateral, but it looks like a one 

21 not an I. 

22 Q 

23 A 

24 Q 

25 A 

IIAbdomen"? 

"Soft and non-tender." 

"Pelvis"? 

IIIs stable"? 
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1 Q "Lower extremities"? 

2 A "Left knee PX, post-impact with woman's shoulder." 

3 They put "negative, contusion," but "positive, swelling." 

4 Q Okay. What does negative contusion mean? 

5 A They didn't see any definite ecchymosis is what I 

6 would assume it means, no abrasions, no ecchymosis was evident 

7 to them. 

8 Q Do people often refer to contusions as marks on the 

9 surface? 

10 A Yes, it's bruising, like ecchymosis. It would be --

11 Q But you can also have contusions that aren't 

12 bruising, can't you? 

13 A 

14 Q 

15 A 

16 Q 

17 A 

18 Q 

You can have abrasions. 

Right. 

Which is like scratches. 

Right. 

Right. 

Or you can have like contusions, I can hit my hand 

19 on this and leave a mark there. It's not a bruise, but it's a 

20 mark, it's a contusion, right? 

21 A Right, normally associated with some bruising under 

22 the skin with it normally, but you can have just marks with no 

23 bruising. 

24 Q 

25 A 

Okay. But they said negative contusion? 

Yes. 
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1 Q Correct? Okay. 

2 Now, next is 1'clinical condition. " 

3 A Yes. 

4 Q And it says "R/O," which is rule out? 

5 A Rule out. 

6 Q Rule out what? 

7 A "Musculoskeletal PX due to impact." 

8 Q Okay. After that is? 

9 A "ABL." I don't know if that means ambulance or not. 

10 Q Okay. And "assessment"? 

11 A "Assessment, walk to gurney." 

12 Q Now, let me stop you there. Where does it say that 

13 they asked him to walk to the gurney? 

14 A The assessment would be walk to a gurney. I mean, 

15 that's the plan. The plan -- from what I can tell was there 

16 plan to have him to walk to the gurney. 

17 Q So that's where -- you get all that from the 

18 statement, walk to the gurney? 

19 A Yeah, that's kind of what I'm getting out of it. 

20 Q You don't just get he walked to the gurney? 

21 A I don't I don't know. You'll have to talk to 

22 them specifically to know if they forced him to walk to the 

23 gurney or he volunteered to the walk to the gurney, but the 

24 plan was to get him to go the gurney. 

25 Q I understand. The reason I'm asking you this is 

J\VTranz 
E-Reportlng and E-Transcrlptlon 

Phoenix (G02) 263-0885 • Tucson (520) 403-8024 
Denver (303) 634-2295 

-
9 App. 1700



... 

• • 
122 

1 that you offered that they asked him to walk to the gurney and 

2 I'm trying to find out --

3 A Yeah. 

4 Q -- where you got that? 

5 A I got it from the plan, because the plan is to have 

6 him walk to the gurney. That's what I get out of it. Now, if 

7 it's a mistake, you'll have to get them to say so, but the way 

8 I read it, he was asked to walk to the gurney. That's what I 

9 got out of it. 

10 Q Okay. Was he also asked for an assessment? 

11 A No, but it's the plan. We're under plan, which is 

12 what they're going to do, which would be indicating this is 

13 what they plan to do. 

14 Q Okay. What else did they plan to do? 

15 A It says "gurney to" -- and I can't read that word 

16 it looks like tinkle, but I know that that can't be right. 

17 Q Okay. 

18 A Gurney to 

19 Q How about truck? 

20 A Okay. Yeah, that could be truck, but it looks like 

21 it's an I, you know what I mean? 

22 Q 

23 A 

24 Q 

25 A 

Okay. 

But it could be truck. You're right, it could be. 

Apply icepack? 

"Apply icepacks. Vital signs" --
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Let me interrupt you there. 

You've seen EMT's work before? 

Yes. 

You're familiar with how they do it? 

Yes. 

Do they carry a bucket of ice with them? 

No, no, they have those little chemical packs that 

8 they break and put on the person. 

9 Q So when they say apply ice, they didn't really mean 

10 they applied ice? 

11 A No, they -- probably cold compression. 

12 Q Okay. 

13 A So a cold press of some type. 

14 Q And how long do those stay cold? 

15 A Twenty to thirty minutes maximum. 

16 Q Okay. And where do you see that they ever applied 

17 another? 

18 A Oh, the transport didn't take that long. I'm sure 

19 that they mayor may not have. 

20 Q Okay. 

21 A It's hard to say. I mean, they don't have a follow 

22 up note as to what they did or how many they put on, but they 

23 did apply one at least. 

24 Q All right. And is there anything else in that 

25 record that we haven't read? 
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1 A "Vital signs, transport" and I don't know what those 

2 numbers are after it, but "gurney to" FD -- or "ED," must be 

3 emergency department, "report to nurse." 

4 Q Okay. 

5 A I'm assuming that's an ED, but it looks like an FD. 

6 Q Okay. 

7 A So. 

8 Q Is that it? 

9 A That's what I see. And then a signature and I think 

10 initials. 

11 Q Okay. 

12 A Oh, maybe that's a time underneath there. That 

13 could be time. 

14 Q Okay. 

15 A Hard to know. I can't really read it. 

16 Q So next he got to the doctor, correct? 

17 A Say that -- that's not in this record, but I'm 

18 yeah 

19 Q It's in another record. 

20 A -- he was taken to the emergency room. 

21 Q And you've looked at the Spring Valley Medical 

22 Center records, correct? 

23 

24 

25 

A I believe --

MR. BAKER: That's three. 

THE WITNESS: Oh, is it three? Okay. All righty. And 
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1 these are the doctor's notes. 

2 BY MR. WARD: 

3 Q Yeah. Now do you see anything in his records that 

4 indicate that they put another icepack on him? 

5 A Well, let me see here. I don't know who these notes 

6 are. You know, honestly, I work out of Spring Valley and 

7 there's usually a more -- there's usually a nursing note here. 

8 The nurses are the ones who put icepacks on, but I don't see 

9 the nursing notes here. 

10 Q Okay. 

11 A So the doctor is not going to necessarily apply 

12 icepacks on his own. 

13 Q So the answer is you don't see anything there that 

14 suggests anybody put an icepack on him again? 

15 A Correct. 

16 Q Okay. 

17 A I don't see anything that said they didn't either, 

18 because I don't see the proper nursing notes in this emergency 

19 record. 

20 Q Well, you've looked at medical records, haven't you? 

21 A Yes, I have. 

22 Q They don't -- you don't expect to find a medical 

23 record that says, "We didn't put an icepack on"? 

24 A 

25 Q 

No, you won't have anything to say they didn't. 

Okay. And you see various areas where there's 
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1 references to swelling and ecchymosis? 

2 [Witness reviews notes] 

3 THE WITNESS: I see that they circled and put a T for 

4 tenderness. They 

5 BY MR. BAKER: 

6 Q Could you read the Bates Number, please? 

7 A It says six on Spring Valley. 

8 Q Thank you. 

9 A Range of motion was limited by pain, he did have 

10 tenderness--

11 Q Okay. Now let me inter- --

12 A -- overlying --

13 Q Let me interrupt you for a second, please. 

14 A Okay. 

15 Q Tenderness isn't something you can see, is it? 

16 A No, it is not. 

17 Q It's not something you can measure, is it? 

18 A You can measure by a person's reaction, but no, you 

19 can there's nothing qualitative that you can physically 

20 touch with your fingertips to tell you how diffuse a 

21 tenderness is, other than what the patient reports to you. 

22 Q Right. If you were giving me an examination and you 

23 touch my arm and I said that really hurts, you'd write down 

24 that that's tender? 

25 A Correct. 
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1 Q And -- but you don't have any way of knowing whether 

2 it is -- whether it hurts or it doesn't hurt, right? 

3 A No, there's nothing that I can see, feel or touch 

4 that would verify that tenderness existed. 

5 Q So when we do an examination -- when you do an 

6 examination, you write down things that you actually observe? 

7 A Yes. 

8 Q That you can see? 

9 A Yes, we do. 

10 Q Okay. He's got -- a big cut on their arm, blood 

11 coming out, you don't have to ask them, do you have a cut on 

12 your arm? 

13 A That's correct. 

14 Q But there are other things that are a result of the 

15 patient telling you that you write down that you just, for the 

16 most part, accept what the patient is telling you, correct? 

17 A Correct. 

18 Q And that relates to things like tenderness? 

19 A That is correct. 

20 Q So if I say to you, you can't examine my knee 

21 because it hurts too much, you don't know whether it hurts too 

22 much or not? 

23 A Correct. 

24 Q Okay. And essentially Dr. Heaps did an examination, 

25 did he not? 

AVTranz 
E-Reportlng and E-Transcription 

Phoenix (602) 263-0885 • Tucson (520) 403-8024 
Denver (303) 634-2295 

9 App. 1706



• • 
128 

1 A Yes, he attempted to do one. 

2 Q And he wrote down that there were complaints of pain 

3 on the inner aspect of the left knee; is that correct? 

4 A That's correct. 

5 Q Now are you telling me, Doctor, that if you have 

6 pain in the inner aspect of your left knee that you're not 

7 going to be aware of any other pain? 

8 A No, I'm not saying that. 

9 Q Okay. So it's not like -- it's not like it 

10 completely covers up -- I'll withdraw that question. That's a 

11 bad question. Let me ask it a different sort of way. 

12 A Yeah. 

13 Q You're talking about the racecar driver who came in, 

14 who had all these issues and had a -- had -- and said to you 

15 my wrist hurts, correct? 

16 A Correct. 

17 Q So let me understand. So you wrote down she injured 

18 her wrist, let's put a cast on her wrist and send her home? 

19 A Well, of course not. 

20 Q No. 

21 A No, of course not. 

22 Q What did you do? 

23 A I examined her and got proper x-rays on everything 

24 that we could examine. 

25 Q Okay. 
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1 A She complained of pain, but once you touch other 

2 areas she complained of pain in all the proper areas. 

3 Everything that was broken did hurt her, but I had to elicit 

4 it by examination in order to get her to admit to it. 

5 Q Right. 

6 A That's correct. 

7 Q So you conducted an examination? 

8 A Absolutely. 

9 Q And you're aware that Dr. Heaps conducted an 

10 examination? 

11 A Yes, he did. 

12 Q So when your racecar driver came in and complained 

13 about her wrist, when you conducted an examination and asked 

14 her about other areas did she say oh, nothing else hurts? 

15 A No, she said that's what hurts her the most. 

16 Q Correct. But once you started doing the examination 

17 then you were able to find that she had other areas? 

18 A Correct. 

19 Q Okay. And you're aware that Dr. Heaps did a 

20 complete examination head-to-toe, correct? 

21 A As far as I can tell, he did. 

22 Q Yes. And he didn't find anything; isn't that true? 

23 A Let me take a look at this, though. Yes, he 

24 examined -- basically, as far as I can tell, the lower 

25 extremities. I don't -- let me see, here's the head/neck, is 
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1 it -- oh, they got them reversed. Okay. 

2 Q Have you never seen these records before? 

3 A No, I've seen these records, but there's multiple 

4 sheets. 

5 Q Okay. 

6 A And Spring Valley also has an upper extremity sheet. 

7 Now, if you're going to talk about there being a complete 

8 examination of every joint, that page is missing. That's all 

9 I'm saying. 

10 Q Have you --

11 A But he did do a complete lower extremity 

12 examination, focused to lower extremity. 

13 Q And are you aware from Dr. Heaps' deposition that he 

14 said he did a complete examination of his whole body? 

15 A I never saw the depos. 

16 Q Okay. So you don't know whether he did that or not? 

17 A Not from this record. 

18 Q Okay. But you would expect him to do that in a 

19 matter of course? 

20 A Of course, yes. 

21 Q So you would think if he's a good doctor, that he's 

22 going to do that? 

23 A 

24 Q 

25 A 

Yes. 

Why does he do that? 

Because he's required to do it by being in the 
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1 emergency room. Someone says that there's a trauma, he's 

2 going to try to clear and make sure he doesn't have any 

3 additional injuries as best he can tell. 

4 Q Right. So the requirement -- when you say 

5 "required", I take it what you mean -- correct me --

6 MR. WARD: I'm sorry, I didn't get permission from the 

7 Court. 

8 THE COURT: That's all right. We don't stand on ceremony 

9 around here in this Department. 

10 MR. BAKER: Now you tell us. 

11 BY MR. WARD: 

12 Q So you're not saying required that he's got some 

13 sort of a list that says you got to do this. What you're 

14 saying is, if I understand you correctly, that a good 

15 physician, such as yourself, such as Dr. Heaps, such as 

16 someone like that, knows that if you have a patient who tells 

17 you they've been involved in some sort of an accident that 

18 they may have injuries to other parts of their body that they 

19 haven't told you about? 

20 A That's correct. 

21 Q And therefore, you want to do a complete examination 

22 so that you can find out if they've got injuries to the rest 

23 of their body that they haven't told you about? 

24 A 

25 Q 

Correct. 

And I take it that you assume that being a competent 
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1 physician, that as long as the patient is conscious and being 

2 honest and cooperative with you, that you will be able to 

3 conduct an examination and find out if they have other 

4 injuries 

5 A Yes. 

6 Q -- that they haven't told you about when they came 

7 in? 

8 A Yes, generally speaking you can get to most of the 

9 injuries 

10 Q Okay. 

11 A -- with a clinical examination. 

12 Q Okay. And isn't it true that you don't find any 

13 evidence that Dr. Heaps noted any swelling? 

14 A No, he didn't write that there was an swelling. 

15 Q Okay. He wrote negative, didn't he? 

16 A He didn't write negative. He just only noted 

17 tenderness. So it's not a negative, it's just not -- he 

18 didn't see that there was any swelling. I mean, I guess he 

19 didn't put a little circle that says no swelling, but he 

20 the lack of a circle or a diagram would indicate he did not 

21 think there was any swelling. 

22 

23 

24 

25 

Q Okay. 

MR. BAKER: May I approach the witness, Your Honor? 

THE COURT: I'm sorry? 

MR. BAKER: May I approach the witness? 
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1 THE COURT: Sure. 

2 BY MR. WARD: 

3 Q And he has a chart, a chart of the lower part of the 

4 human body? 

5 A Yes, he does. 

6 Q And there's a place for marks on that chart? 

7 A Yes, there is. 

8 Q And he -- the legend is tenderness, that's one of 

9 the things? 

10 A Yes. 

11 Q And S for swelling? 

12 A Correct. 

13 Q That's another one of the things. And E for 

14 ecchymosis? 

15 A That is correct. 

16 Q Ecchymosis is bruising? 

17 A Correct. 

18 Q And the only marks on that chart are at the inner 

19 aspect of the left knee; is that correct? 

20 A Yes, that's correct. 

21 Q And that has the letter T for tenderness? 

22 A Yes, it does. 

23 Q Meaning when the doctor touched that area the 

24 patient told him that the area was tender? 

25 A That is correct. 
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1 Q And are you aware that Dr. Heaps did an examination 

2 and said he did not find any nerve injury anywhere? 

3 A Let me see the nerve injury, where he put it. He 

4 did a neurovascular examination, yes. 

5 Q And he didn't find any evidence of any problems; 

6 isn't that correct? 

7 A That's correct. 

8 Q Isn't it fair to say that other than the fact that 

9 he noted tenderness, which means he touched the knee the 

10 patient told him it was tender --

11 A Yes. 

12 Q -- he didn't find anything else; isn't that true? 

13 A Other than guarding of the joint, because of 

14 restricted range of motion, he couldn't do a good stability 

15 examination, that meant the patient was guarding it, yeah he 

16 wasn't able to find anything positive or abnormal because the 

17 patient wasn't allowing examination completely of the knee. 

18 Q Okay. 

19 A Everything else turned -- looks normal. Basically, 

20 he checked off normal on everything else. 

21 Q Everything he tested was okay. 

22 A Right. 

23 Q So he didn't find anything other than the patient 

24 said the knee hurt and wouldn't let him examine part of it? 

25 A Correct. 
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1 Q Okay. Now the patient then went to see Dr. Nork; 

2 isn't that correct? 

3 A Yes. 

4 Q And Dr. Nork saw him when? 

5 A Was it December 6th, I think. 

6 Q Okay. 

7 A Of 2004. 

8 Q Okay. So we're talking about --

9 A Within 14 days. 

10 Q Okay. And so -- did Dr. Nork find any swelling? 

11 A Let me see. He saw no effusion, so he had no fluid 

12 within the joint. 

13 Q Okay. 

14 A You have significant guarding again, as he did with 

15 the emergency room visit. Diffuse tenderness around the 

16 kneecap and the patella tendon. As best as he could tell, the 

17 collateral ligaments were intact. 

18 Q If you had a significant internal derangement, would 

19 you not expect some fluid in the knee by this time? 

20 A It depends on if they're not moving the leg. I'm 

21 a person completely immobilizes it, ices it, doesn't weight 

22 bear it, the original -- that trauma can swelling may not 

23 show itself until you're using it. I mean, he came in a 

24 long-leg extension brace, so he wasn't using the leg at all. 

25 Q Well, the long-leg extension brace is a walkable 
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1 brace, isn't it? 

2 A He could weight bear on it, yes. I don't know that 

3 he was or wasn't weight bearing on it. He comes in -- was 

4 walking with crutches, so we don't know what element of weight 

5 bearing he was do. He had the knee in extension, though. 

6 Q So you don't have any knowledge about how much 

7 weight bearing he was doing? 

8 A No, it's not noted here. 

9 Q And you don't have anything to suggest that he 

10 continually had ice on it, correct? 

11 A I don't see anything in the history indicating that. 

12 Q And it's your experience that under normal 

13 circumstances, most non-athlete patients don't ice things down 

14 for two consecutive weeks? 

15 A Depends on the patient, depends on how they are, but 

16 generally speaking, that's correct. 

17 Q Okay. Did you ever see any indication that 

18 Mr. Rodriguez was putting ice on his knee? 

19 A I saw him several -- you know, a couple of months 

20 later, so it wasn't like I would have any indication by that 

21 time. Any icing that would be beneficial would of -- wouldn't 

22 be beneficial anymore. 

23 Q Okay. So unless you knew the patient was icing the 

24 knee all the time, wouldn't you expect that there would be 

25 some effusion at the joint if there had been significant 
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1 tearing two weeks earlier? 

2 A If he was moving the knee, yes. I don't know that 

3 he was moving the knee. If he kept the knee in complete 

4 extension, he wasn't moving it in any direction, and ice 

5 just keep -- even if he didn't ice it, effusions will go away 

6 as long as you're not disturbing the meniscus tear. So if you 

7 completely immobilize something and you don't move it, 

8 effusion will go away because there's no irritation with 

9 from within the joint to make it swell. 

10 Q Okay. 

11 A So I don't know how much movement he was doing or 

12 not doing. 

13 Q Okay. Well, if the patient had not been using the 

14 knee and not weight bearing would you expect there to be any 

15 swelling? 

16 MR. BAKER: Assumes facts in evidence, Your Honor. 

17 THE WITNESS: Say that again. If I --

18 THE COURT: I'd like to hear the question again before I 

19 rule on your obj ection. 

20 MR. WARD: Sure. 

21 BY MR. WARD: 

22 Q If you were to assume that the patient was not 

23 moving the knee and not weight bearing on the knee, would you 

24 expect there would be swelling or not? 

25 MR. BAKER: Same objection, Your Honor. That's assuming 
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1 facts in evidence and an incomplete hypothetical. 

THE COURT: Maybe not, but I'll allow it. 2 

3 THE WITNESS: I would not expect any swelling at that 

4 point. 

5 BY MR. WARD: 

6 Q Well, didn't Mr. Rodriguez tell Dr. Nork that there 

7 had been swelling? 

8 

9 

10 

A 

Q 

A 

Yes, he did. 

Why would that be? 

He reported -- I'm just going based on what his 

11 history was, he reported that there was -- that the knee was 

12 swollen. 

13 Q Okay. Dr. Nork wrote down that he had been told by 

14 Mr. Rodriguez that there had been substantial swelling; isn't 

15 that correct? 

16 

17 

A 

Q 

That's correct. 

Okay. So now we have a situation where a -- at 

18 least according to Mr. Rodriguez he got swelling, so why did 

19 that happen if he's not using the knee? 

20 A You would indicate that he probably was using the 

21 knee at some point. 

22 Q Okay. So then you would expect that when Dr. Nork 

23 examined him two weeks later that there would be some residual 

24 swelling? 

25 A Potentially. 

I\VTranz 
E-Reportlng and E-Transcription 

Phoenix (602) 263-0885 • Tucson (520) 403-8024 
Denver (303) 634-2295 

9 App. 1717



• • 
139 

1 Q Yeah. And 

2 A Depends on when he stopped walking on it, how much 

3 time occurs in between. So it's a -- you know --

4 Q Is this sort of like when Jupiter aligns with Mars? 

5 A Something like that. It depends on -- I mean, I'd 

6 have to have an accounting of the whole two weeks, as to 

7 Q Right. 

8 A -- what his activity levels were, as to say on this 

9 day I would expect swelling, on this day I wouldn't expect 

10 swelling. 

11 Q Okay. So there's all these possibilities that you 

12 don't know, right? 

13 A Correct. This is completely, you know, 

14 incomplete--

15 Q Right, but what --

16 A -- to make a determination about. 

17 Q What you do know is that Dr. Heaps said he didn't 

18 see any swelling and Dr. Nork said he didn't see any swelling, 

19 right? 

20 A Let me see here. He saw no joint effusion. Yes, 

21 that's correct. If you're going to equate effusion and 

22 swelling. In order to have swelling -- swelling -- there's 

23 one aspect of swelling, which is effusion; one aspect which is 

24 synovitis. He did not note any synovitis either, but he 

25 didn't say no there was none, but based on this I would assume 
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1 it was not swollen. 

2 Q Right. He says in the current complaints that the 

3 patient states that the swelling has subsided considerably, 

4 correct? 

5 A Yes, he did say that. 

6 Q Okay. And he says that the patient states that his 

7 knee was swollen when he was taken to the medical facility at 

8 Spring Valley; isn't that correct? 

9 A That's what it says. 

10 Q But that's not what the records show, correct? 

11 A That's correct. 

12 Q Okay. Now let me ask you this, Doctor, you 

13 performed surgery on Mr. Rodriguez; isn't that correct? 

14 A I did. 

15 Q And in what year was that? 

16 A 2005, October, wasn't it? 

17 Q Yeah. 

18 A I believe. 

19 Q Yeah. And is it true that, according to the 

20 complaints of Mr. Rodriguez, he wasn't really helped by the 

21 surgery? 

22 

23 

24 

25 / / / 

MR. BAKER: I'm sorry, could you repeat that? 

THE WITNESS: Yeah, that's what I've gotten subsequently. 

MR. BAKER: I didn't hear the question, I'm sorry. 
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1 BY MR. WARD: 

2 Q Let's see if I can remember. According to the 

3 complaints of Mr. Rodriguez, he would say that he wasn't 

4 helped to any significant extent by the surgery; isn't that 

5 correct? 

6 A That's correct. 

7 MR. BAKER: Thank you. 

8 MR. WARD: Did I get it right that time? 

9 MR. BAKER: You got it. 

10 BY MR. WARD: 

11 Q And, in fact, he came back and you recommended some 

12 more follow up. You recommended another MRI of his knee, 

13 correct? 

14 A That's correct. 

15 Q And what they essentially found when they look --

16 did the MRI was that a surgeon had been at work? 

17 A Yeah. 

18 Q And that would be you? 

19 A The arthrogram MRI reflected the pictures. 

20 Q Okay. 

21 A So, yes. 

22 Q And that you had done your job well? 

23 A Yes, there was no additional tears, there was no --

24 it didn't even show any loose bodies or anything, which I know 

25 on the second surgery they did find, but that wasn't present 
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1 on the arthrogram 

2 Q Right. 

3 A -- that I did. 

4 Q And so, he was still complaining of pain and you put 

5 in your -- you put in your chart that you did everything to 

6 find out why he was complaining of pain and you couldn't find 

7 anything 

8 A Right. I didn't recommend surgery as a -- to 

9 address his pain because I didn't find any surgical treatable 

10 lesion based on the MRI. To take a look -- post-operatively, 

11 when you look at knees, you deal with additional set of 

12 issues, including scar tissue forming in the joint when you do 

13 a synovectomy. And you don't want to operate on that, because 

14 it's like chasing your tail, you'll never catch it. 

15 So you usually have to let the soft tissue subside. 

16 So the normal recommendation is, if you can't find any 

17 surgically treatable lesion, you give it time. 

18 Q And so, you recommended that he have some sort of 

19 injections? 

20 A Yes. 

21 Q And they didn't help him? 

22 A Correct. 

23 Q And he told you that his physical therapist said 

24 that further physical therapy wasn't going to help? 

25 A That's correct. He maximized -- he maxed out on 
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1 therapy. 

2 Q And being an orthopedic surgeon, you know a lot 

3 about these joints and what causes problems, correct? 

4 A Yes. 

5 Q And you looked at everything you could look at, 

6 right? 

7 A Yes. 

8 Q And your conclusion was that there was no effusion? 

9 A Yes. 

10 Q That's fluid? 

11 A Correct. 

12 Q Trace synovitis? 

13 A Correct. 

14 Q So trace means just a little tiny bit? 

15 A Minimal. Minimal. It was present, but it wasn't 

16 excessive. 

17 Q Yeah. But the patient complained vigorously about 

18 pain; isn't that correct? 

19 A Yes, including popping. It was one of the things he 

20 complained about post-operatively. 

21 Q Right. He complained to you about popping and so 

22 you did a McMurray's Test? 

23 A 

24 Q 

25 A 

Right. 

And found no popping? 

Couldn't demonstrate it, no. 
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1 Q Right. So he complained about it, but you couldn't 

2 find it? 

3 A I couldn't find it. 

4 Q Okay. And you're pretty good about finding it if 

5 it's there, I take it? 

6 A I'm usually pretty good at it. 

7 Q Right. And so that's why you said, patient with 

8 symptoms with no obvious explanation for them, correct? 

9 A Yeah, I was trying to be as honest as I could. 

10 Q I'm not questioning your honesty in any way. 

11 When you first saw the patient, did you know that he 

12 had been to Dr. Nork? 

13 A I know that he had treatment prior to the time I had 

14 seen him. 

15 Q And did you note that Dr. Nork said, when he did an 

16 examination, that there -- that the patient complained to him 

17 of no instability or clicking or popping or grinding or 

18 grading? 

19 A Yes, I know that was on his initial visit. 

20 Q Dr. Nork is an orthopedic surgeon; is he not? 

21 A Yes. 

22 Q And you don't hold against him the fact that he has 

23 an office in California as opposed to --

24 A 

25 Q 

. 

No, not at all. 

The same standards for orthopedic surgeons in 
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1 California as in Las Vegas as in Washington as in Illinois? 

2 A Correct. 

3 Q It's just colder in Illinois? 

4 A Well, yeah, I guess. 

5 Q And Dr. Nork did an examination on the patient? 

6 A Are we specifically discussing December 6th? 

7 Q I think that's his first -- yes. 

8 A Right. 

9 Q Yes. 

10 A Okay. 

11 Q His examination. 

12 A Just wanted to make sure it wasn't some other 

13 examination. 

14 Q And he said that the medial and lateral collateral 

15 ligaments are intact; is that correct? 

16 A Correct. 

17 Q As are the cruciate ligaments intact. 

18 A That's correct. 

19 Q Right? 

20 A Yes. 

21 Q And he did an examination? 

22 A Yes, he did. 

23 Q And in his examination what did he find as opposed 

24 to what the patient told him that was abnormal? 

25 A Well, let's see. What do you mean? You mean -- are 
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1 you talk -- I mean, I can read what I already read once 

2 before, which is --

3 Q No, I'm not asking you to read it again. I didn't 

4 mean to interrupt you. What I'm asking is --

5 A Okay. 

6 Q -- in Dr. Nork's record, which is relatively limited 

7 because he didn't see him that many times -- I mean, it's 

8 limited in number of times --

9 A Correct. 

10 Q -- we know that the patient came in and complained 

11 of pain. 

12 A Yes, he did. 

13 Q Just like he came in and complained of pain when you 

14 couldn't find anything wrong, correct? 

15 A Well, initial evaluation I thought that he did 

16 demonstrate a meniscus tear. 

17 Q I understand. I'm talking about the time 

18 post-surgery. 

19 A Okay. 

20 Q I apologize. 

21 A All right. 

22 Q Bad question. Let me do it again. 

23 A Okay. 

24 Q When he came in post-surgery he complained of pain 

25 and as a result of that complaint of pain, you sent him out to 
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1 have another MRI? 

2 A Correct. 

3 Q You sent him out to have injections? 

4 A Yes. 

5 Q You sent him to physical therapy? 

6 A Yes. 

7 Q Spent a lot of money? 

8 A Yeah, unfortunately. 

9 Q Nothing helped? 

10 A He had persisting symptoms. 

11 Q Nobody found anything? 

12 A Not -- from nothing we could document with testing, 

13 that's correct. 

14 Q And -- nothing you could document in any other way, 

15 correct? 

16 A Correct. 

17 Q Okay. So what I'm asking is, Dr. Nork did an 

18 examination. Other than the fact that the patient complained 

19 to him of pain, what did Dr. Nork find that was abnormal? 

20 A Just the tenderness that he exhibited. 

21 Q Well, tenderness isn't --

22 A And complaints of pain. 

23 Q -- a finding, is it? 

24 A That's not something that's an objective --

25 something you can objectively touch, but it was a -- it is a 

AVTranz 
E-Reportlng and E-Transcription 

Phoenix (602) 263-0885 • Tucson (520) 403-8024 
Denver (303) 634-2295 

9 App. 1726



• • 
148 

1 finding that's taken into consideration when you make 

2 diagnoses. Unfortunately, we do have to take into 

3 consideration what a patient says. 

4 Q Sure. And 

5 A So he did find tenderness on his examination. 

6 Q Okay. But I take it you don't do things based on 

7 what the patient reports to you alone? 

8 A Oh, no, of course not. 

9 Q And now it says that Mr. Rodriguez had minimal 

10 weight bearing? 

11 A He reported that he was not weight bearing --

12 minimal weight bearing. 

13 Q Well, let me be clear here. He says minimal weight 

14 bearing, right? 

15 A Right. He was using crutches primarily. 

16 Q Okay. So minimal weight bearing means some weight 

17 bearing? 

18 A Yes. It's hard when you're an older individual to 

19 put to completely non-weight bear. That means you have to 

20 bend your knee. Unless you're wearing high heels or large 

21 you know, with a knee in extension, which is what this man 

22 had, he has to put some kind of weight, otherwise he's going 

23 to scuff the ground when he walks through. Normally we get 

24 around that by saying you don't put your shoe on under the leg 

25 that you're walking through so your body -- your foot can 
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1 swing and your other shoe, which has maybe an inch heel on it, 

2 will allow you to clear the ground where you're not hiking up 

3 your hip and injuring your back trying to walk. 

4 The other thing that you find is with people as they 

5 get older, they can't balance themselves properly and they 

6 will at least toe touch to maintain balance so they're not 

7 falling off to the side. The other reason that that's done is 

8 because when a person does not weight bear on their limbs 

9 appropriately. They're going to strain, get a chronic strain 

10 to their back; they're going to strain their shoulders; 

11 they're going to injure their neck because you're not really 

12 designed to be on crutches continuously. 

13 So that's basically one of the issues for this is 

14 that, you know, one of the problems with it is that if he 

15 didn't do any weight bearing, he's putting a lot of pressure 

16 on everything else with the non-weight bearing, or the minimal 

17 weight bearing, such as toe touch, but you have to toe touch 

18 to balance or you're really going to screw your back up. 

19 Q So he was doing minimal weight bearing? 

20 A Yes, he was at least trying to balance himself 

21 properly. 

22 Q Okay. So with minimal weight bearing you would 

23 expect, if there was going to be swelling, that there would be 

24 swelling? 

25 A 

'1 

If there was going to be minimal weight bearing, 
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1 you'd have minimal swelling, depends on because swelling 

2 normally comes from moving the knee and if he's got it in an 

3 immobilizer primarily he's not going to have much in the way 

4 of swelling because he's not irritating the joint by the 

5 movement. 

6 Q Where did the patient go after Dr. Nork? You said, 

7 as I understood, that Dr. Nork didn't find anything, correct? 

8 A Correct. 

9 Q On his examination? 

10 A I'm not exactly sure how he got to me. 

11 Q And he -- and I think I asked this, but Dr. Nork did 

12 not register -- did not record anywhere bruising or 

13 ecchymosis? 

14 A No, he didn't record any. 

15 Q Okay. 

16 A I guess he -- here, he went to Dr. Campbell --

17 Q Okay. 

18 A -- in the interim, before I saw him in March. 

19 Q Okay. And you testified that everything 

20 Dr. Campbell and the people at Wellness did for him was 

21 reasonable and necessary, correct? 

22 A Yes. 

23 Q What did they do that was reasonable and necessary? 

24 A They did physical modalities, electrical stim, that 

25 kind of thing, to try to keep the muscles from atrophying 
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1 tremendously. 

2 February 1, 2005, there was a positive McMurray's 

3 Test on the left knee. And 

4 Q Dr. Nork did not register a positive McMurray's 

5 sign, did he? 

6 A No. No, he did not. 

7 Q And he's an orthopedist, correct? 

8 A Correct. 

9 Q And Dr. Campbell is what? 

10 A I believe he's a chiropractor, isn't he? 

11 Q He's a chiropractor. 

12 A Yeah. 

13 Q Okay. 

14 A He's a QME doctor, but a chiropractor. 

15 Q Okay. QME has something to do with workers' comp, 

16 right? 

17 A It sure does. 

18 Q Okay. And this isn't a workers' comp issue, right? 

19 A No, not at all. 

20 Q Okay. So now when did the -- when did he see 

21 Dr Campbell, do you know? 

22 A Okay. He saw Dr. Campbell -- get the paperwork 

23 here. That's Dr. Simpson. He said Dr. Campbell, initial 

24 office visit January 24, 2005. 

25 Q Okay. I want to see if we can bring something up. 
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1 I don't know how long it will take, if you want to try it. 

2 [Counsel Confer] 

3 MR. WARD: I'm going to see if we can get this on the 

4 projector, but I'll -- so I don't waste your time, I'll 

5 continue on with my questions. 

6 THE WITNESS: Okay. 

7 MR. WARD: And we've learned that we're supposed to turn 

8 this on before we --

9 MR. BAKER: Haven't we been through this already? 

10 BY MR. WARD: 

11 Q Now, you've -- let me put this aside for the moment 

12 while we're trying to figure out what we're going to do here. 

13 You've treated lots of people with knee injuries, 

14 correct? 

15 A Yes, I have. 

16 Q Like hundreds? 

17 A Probably thousands over 20 years. 

18 Q Thousands? Okay. 

19 A You know, at least one or two thousand maybe. 

20 Q In terms of the injury itself, how would you rank 

21 this in terms of severity? 

22 A 

23 scale? 

24 Q 

25 A 

You mean as far as what I've seen over the whole 

Uh-huh. 

Mild to moderate. 
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1 Q Okay. 

2 A You know, it might eeks it way to just the moderate 

3 edge of something. 

4 Q Okay. 

5 A This is certainly not a severe injury. 

6 Q Okay. It's on the lower end of moderate? 

7 A Yes. 

8 Q Okay. And you would expect that the patient would 

9 get better with treatment? 

A 10 You would expect, yes. 

Q 

12 time? 

13 A Correct. 

14 Q You wouldn't expect that this would be a life --

15 A Altering --

16 Q -- altering event? 

17 A No, you would not expect that. No. 

18 Q Okay. You wouldn't expect that ingrown toenails 

19 would be a result of a knee injury? 

20 A Oh, no. 

21 Q No? 

22 A No. 

23 Q Now, when the patient was seen in -- by Dr. Campbell 

24 here we are. 

25 A Okay. It's a blank screen. 
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THE COURT: It's not working? Still not working? 

THE WITNESS: No, it's not working. 

THE COURT: Who pulled the plug on the witness? 

THE WITNESS: I can look at that. 

MR. WARD: It's not -- we're not hooked up to the 

internal system. That's why we have the projector. 

THE WITNESS: Okay. 

THE COURT: Well, I can see it on my screen. 

MR. WARD: Oh, really? 

THE WITNESS: Oh, you are? 

THE COURT: Yeah. 

THE WITNESS: There you go. 

MR. WARD: We thought we weren't hooked up. 

THE WITNESS: There's one up there, too. 

MR. WARD: Okay. Well I -- may I suggest that we proceed 

16 to try to get through this witness, unless Your Honor 

17 

18 

19 

20 

21 

22 

23 

24 

25 

THE COURT: Of course. Can you see the screen, 

Mr. Baker? 

MR. BAKER: It's on. 

THE COURT: If you can't see it, feel free to move 

around. 

MR. BAKER: It's on right here, Your Honor. 

THE COURT: Oh, it is? 

MR. BAKER: Yes. 

MR. CARDENAS: Just turn it on. Hit the on button. 
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1 MR. WARD: Is ours not turned on? 

2 THE COURT: Does the witness have one? 

3 THE WITNESS: No, it's still black. It doesn't like me. 

4 I felt for a little button somewhere else, any buttons. 

5 THE COURT: What about on this side? Is the power button 

6 on? 

7 THE WITNESS: Is there such thing as a power button? Oh, 

8 it says welcome, so I guess not. There it is, okay. 

9 MR. WARD: You got it? 

10 THE WITNESS: Yeah, I've got it. 

11 BY MR. WARD: 

12 Q Okay. I'm going to ask you from the screen and then 

13 you can look on there if you need it. 

14 A Yeah. 

15 Q Now, you're familiar with this, are you not? 

16 Patient pain drawing? 

17 A Yes. 

18 Q What's the purpose of that? 

19 A To get a least serial -- because it's normally done 

20 you do it certainly on your initial, but a lot of people 

21 will do them on a serial basis to determine what their current 

22 pain status is or current pain complaints. 

23 Q Okay. And this was two to three months 

24 post-accident; is that correct? 

25 A Does it have a date on the top of it? Where's the 
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1 date on it? 

2 Q You know, I can't tell what the date is. There's a 

3 date up there, but it looks like it's a fax date, so I don't 

4 know what the --

5 A Yeah, that's not going to count. I don't see a 

6 specific date on this diagram. 

7 Q Okay. Well, we know that Mr. Rodriguez went to the 

8 Wellness Group sometime in January of 2005? 

9 A Right. 

10 Q So we know this is at least two months 

11 post-accident. 

12 A Okay. 

13 Q Your NASCAR driver, I take it, by the time two 

14 months had passed, realized that she had more injuries than 

15 just her wrist 

16 A She was in rehab by that time, but you know, she 

17 went did go back to racecar driving. 

18 Q She did? 

19 A That was her goal, even though she'd destroyed her 

20 ankles, she found a way and she got back to racecar driving. 

21 I saw that by the end of my residency. 

22 Q 

23 A 

24 Q 

25 injury? 

Did 

It was amazing. 

Did -- was there any lawsuit connected with her 

. 
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A I think that she --

MR. BAKER: Your Honor 

THE WITNESS: those racecar drivers sign their life 

4 away, that if you die or whatever, it doesn't mean anything. 

5 Your Honor, you know what I'm going to say, MR. BAKER: 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

relevance. 

THE COURT: Sustained. 

MR. BAKER: Relevance objection to that. 

THE COURT: Sustained, Mr. Baker. 

MR. BAKER: Thanks. Could we strike that from the 

record? 

THE COURT: I'll wipe it out of my memory. 

MR. BAKER: Sure. 

MR. WARD: Well, I would submit that I can offer why it's 

relevant. 

THE COURT: Very well. 

MR. WARD: If the Court wants to allow me to do that? 

THE COURT: Go for it. 

MR. WARD: Okay. 

BY MR. WARD: 

Q You've been treating patients over 20 years with 

22 orthopedic injuries? 

23 

24 

25 

A Yes. 

Q You find 

MR. BAKER: Your Honor, I'll withdraw the objection. 
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1 THE COURT: All right. 

2 MR. BAKER: I really want to finish. 

3 THE COURT: Yeah, I was hoping we could finish with 

4 Dr. Shannon today. 

5 THE WITNESS: I'd like that too. 

6 THE COURT: I bet you would. 

7 MR. WARD: We can look at the record at how long the 

8 questions are and how long the answers are. 

9 THE COURT: Please proceed, Mr. Ward. 

10 BY MR. WARD: 

11 Q With the patient pain drawing, the purpose is to 

12 have the patient write down what's troubling them; isn't that 

13 correct? 

14 A That is correct. 

15 Q And it says on here for aches and burning and 

16 numbness and pins and needles and stabbing and other, correct? 

17 A Correct. 

18 Q And it says on here "percentage of pain in the 

19 back"? 

20 A Uh-huh. 

21 Q And "percentage of pain in the legs." And it 

22 invites the patient to mark on the pain drawing? 

23 A Yes, it does. 

24 Q And where does the patient mark? Where did this 

25 patient mark? 
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1 A On the left knee. I believe -- isn't that the left. 

2 Q And what does that tell you? 

3 A That his pain complaint was his left knee. 

4 Q And nowhere else? 

5 A That's what this diagram says, yes. 

6 Q And below that, can we go down a line or two? And 

7 what does he contend his level of pain is? 

8 A Nine out of ten. 

9 Q Okay. So it's beyond horrible and very severe and 

10 it's just under agonizing? 

11 A That's correct. 

12 Q Correct? 

13 A Yes. 

14 Q Okay. Now, when -- were any of these records 

15 provided to you at any time? 

16 A This particular record, I don't recall seeing. This 

17 specific diagram, no. 

18 Q Any of the records from the Wellness Group? 

19 A Yes, I've seen Dr. Simpson's note, but -- I've seen 

20 what's in this packet. One thing that's not in this is 

21 Dr. Campbell's QME report, initial office visit moderate. I 

22 don't see it here unless he did it just on paper, which there 

23 is a paper documentation I thought. 

24 Q Okay. Now it includes the second opinion of Vision 

25 Radiology Consultants, correct? 
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1 A It may. I'd have to look at every piece of paper 

2 here. Honestly, in this section, which is Section 8, I don't 

3 see it. The radiology associates re-read, I don't see it 

4 here. 

5 Q Okay. You're aware that the first MRI was read by 

6 an osteopath? 

7 A Yes, I am. 

8 Q Okay. And you're familiar with osteopaths? 

9 A Yes, I am. 

10 Q And they're physician, doctors, are they not? 

11 A Yes, they're recognized and licensed the same as an 

12 MD. 

l3 Q Okay. So an osteopath is not a -- is not in a 

14 different category in terms of what they're allowed to do than 

15 an MD? 

16 A I'm not aware of it. I haven't read the osteopathic 

17 law to know exactly what they are and are not capable of doing 

18 in comparison. I know that they are licensed in a separate 

19 board in each state. So, you know, unless I read the law --

20 the two laws, I don't know -- I don't believe they're 

21 different. 

22 Q 

23 A 

24 Q 

25 A 

Right. In general 

As far as what you can do. 

In general, an osteopath can perform surgery? 

I believe so, yes. 

AVTranz 
E-Report!ng and E-Transcriptlon 

Phoenix (602) 263-0885 • Tucson (520) 403-8024 
Denver (303) 634-2295 

9 App. 1739



. 

• • 
161 

1 Q Okay. In general, an osteopath can prescribe 

2 medications? 

3 A Yes, I believe so. Yes. 

4 Q Okay. And it was an osteopath who read this -- the 

5 MRI the first time; is that correct? 

6 A I believe so. 

7 Q And you looked at the charge and saw that the charge 

8 was reasonable and necessary; is that correct? 

9 A I agree, yes. 

10 Q And the charge was for -- there were two charges; 

11 isn't that right? 

12 A There might be. You'd have to pull it off. I've 

13 looked at -- you had me look at a lot of bills today. 

14 Q There is a charge for the MRI of $1800? 

15 A Right. And then the other must be the 

16 interpretation charge. 

17 Q Well, the interpretation 

18 A Or is it an x-ray charge? 

19 Q The charge for $550 says it's for a holographic 

20 reconstruction. You're familiar with what the MRI report 

21 says, are you not? 

22 A Yes, I am. 

23 Q And you're familiar that he says that he read it 

24 under a special reader; is that correct? 

25 A Yes, I think that's what the report says. 
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1 Q That he used a 3D imaging? 

2 A Correct. 

3 Q Something or other? 

4 A Yes. 

5 Q Is that right? 

6 And what is that technology? 

7 A Well, I don't technically use this. I mean, I would 

8 use it if it was for fractures, because you want to see 

9 displacement of bones and the structure. Three dimensional 

10 reconstruction is to try to basically make a model out of the 

11 joint; that's what it does. It takes the images and puts them 

12 into a 3D construction. 

13 Primarily, when I use those, those -- I do 3D 

14 reconstructions from time to time, but it's usually for 

15 fractures when I'm planning a surgical approach to repair a 

16 broken bone that's got zillion little pieces to know if it's 

17 even doable. 

18 Q So you're telling me you don't know what the doctor 

19 that did the MRI was doing when he said images were viewed on 

20 a digital work station with multiplanner reformatted and three 

21 dimensional reconstructed sequences performed by the 

22 radiologist at the time of interpretation as needed? Are you 

23 saying you don't know what that is? 

24 A I know what he did, I don't know what the purpose of 

25 it would be. I understand -- I read that it was done. 
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1 didn't -- you know, I'm not familiar enough with the software 

2 and the -- because it is a software reconstruction. I mean, 

3 that's the limits of -- that's what they talk about when you 

4 talk about limits on 1.5 Tesla versus 3 Tesla, is you're 

5 constructing it off the scans and the quality of the scans 

6 gives you the quality of the reconstruction, which is software 

7 based. 

8 Q Okay. 

9 A So this is a computer reconstruction based on the 

10 films themselves. So you're like cutting each film out and 

11 making a little piece of paper out of it and you're stacking 

12 it and making it into a picture that's three dimensional. 

13 That's what this means. And they -- and what happens is the 

14 software in between fills in the gaps because when you have 

15 these smaller Tesla units what they do is they take bigger --

16 it's a scan that's done quickly, so it's use -- it's making 

17 cuts, it's like cutting you up like a salami. 

18 And if they're doing the cuts every .1 millimeter is 

19 one -- every millimeter or is it every five milliliters or is 

20 it every centimeter that the cut is made? The software fills 

21 in the absent photos, because when you get an MRI scan it's 

22 like chopping you up like a salami. And when they reconstruct 

23 them, they turn them into AP and lateral, things that most 

24 doctors are used to looking at in x-ray form. 

25 When they do a 3D reconstruction, they're cutting them 

. 
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lout and putting them and stacking them so you can make 

2 actually a model of the bone, but it's only as good as the 

3 definition of the unit, the clarity of cleaning up the fuzz on 

4 it and then filling in the differences between it. 

5 If the scan was done, and they don't really talk 

6 about what the density and the distance between each cut was, 

7 then you have a lot of fudge factor that's based on software 

8 filling in the blanks. 

9 It's like taking -- when they do a raid, they do 

10 raid division of a computer program, that's one of the big 

11 things that you see now, is your computer discs are raid 

12 made raid capable. That means they split every piece of 

13 information in a computer file and put half of it in one place 

14 and half of it in another place so that if there's a hard 

15 drive crash, they can reconstruct it. What they're doing is, 

16 they're splitting the file. You don't get the density. And 

17 what they have is a program that will fill in the gaps, so 

18 that if one hard drive goes down, you don't lose every piece 

19 of information that was ever on the hard drive. It's a way 

20 for you to maintain if it's business related important 

21 information that you don't lose everything. And when you have 

22 a crash of a drive, what's the biggest problem? If you didn't 

23 back it up, you lose everything. 

24 Well, these -- this does the same thing. It's a 

25 program then that fills in the gaps. So if your raid drive 
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1 goes down, one of them, you still have the other one, you 

2 reconstruct all your information. These are software programs 

3 working to fill in the gaps just like the raid program saves 

4 your information and can reinterpret it. These programs fill 

5 in the gaps, but they're all based on how much definition 

6 occurs between the magnet, and the magnet is the strength of 

7 the picture taken, and then the rest is the software turning 

8 it in to something. 

9 I don't know a lot about what the software was, to 

10 make a comment about it, nor to figure out exactly how it was 

11 being utilized and what the -- how good the computer program 

12 was that made -- filled in all these -- all the gaps from this 

13 scan. So it doesn't just -- just putting that sentence there 

14 doesn't mean a lot to me and how it would make this scan so 

15 much better or make it much more reliable than the scanned 

16 pictures, which we know are moderate or low -- of low 

17 specificity. They're just -- they're grainy pictures 

18 basically, because it's a small -- because it was an open MRI 

19 unit. 

20 Q And you know that he found that both menisci show 

21 gross normal morphological characteristics? 

22 A I understand that. 

23 Q Okay. And that he said the anterior and posterior 

24 cruciate ligaments, the medial and lateral collateral 

25 ligaments and the patella or quadricep tendons remain taught? 
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1 A I understand. I see that. 

2 Q Okay. And you're suggesting that the kinds of 

3 problems you saw wouldn't show up on this kind of an MRI; is 

4 that right? 

5 A Potentially not. You also have these other things. 

6 When we did it -- when I did my clinical examination I found 

7 that the anterior cruciate ligament seemed to be a little 

8 unstable and I 

9 Q I --

10 A -- and I felt that it clinically was a problem. The 

11 intrasynovial ligaments take time to degenerate and you can 

12 have good stability on clinical. You can -- and if you don't 

13 interpret it properly, I mean, you're getting into highly 

14 technical areas that you want to more or less talk to the 

15 radiologist about if you're not personally looking at the 

16 scans. 

17 I mean, you can tear apart the test. I can make 

18 points that tell you -- that can make you throwaway this MRI. 

19 I can give you points, if I knew the software, that would make 

20 you think that that MRI was a great MRI, and all we do is 

21 confuse people who don't know how it was put together. I 

22 mean, so I'm not exactly sure what you're really asking me. 

23 Q 

24 A 

25 are. 

I'm asking you if that were his findings? 

Yes, I know what his find -- I see what his findings 
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1 Q And I'm asking you, based on the resolution of this 

2 machine, are you telling me that the problems that you saw 

3 wouldn't have shown up on this MRI? 

4 A I say they are less likely to have shown up than on 

5 a good standard, 1.5 unit. 

6 Q That's not my question. My question is whether -- I 

7 mean, let me give my example. In the old days we had rabbit 

8 ear on the back of our televisions to get pictures and now we 

9 have HDTV. 

10 A Correct. 

11 Q And when we see the horse race, it looks a lot 

12 better on HDTV than it did on the old black and whites with 

13 rabbit ears. 

14 A That's correct. 

15 Q But on the old black and white with rabbit ear we 

16 could still tell it was a horse race. We couldn't see it 

17 quite as well, but we could tell that it was a horse race. So 

18 my question to you is, are you telling me that the resolution 

19 of this machine is such that the problems you saw when you did 

20 surgery would not have shown up on this film? 

21 A 

22 Q 

23 A 

24 Q 

25 A 

Yes. 

And you're sure of that? 

Yeah. 

And how do you know that? 

Based on the fact, just the example you gave me. 
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1 You're looking we're trying to make a determination of 

2 something that is -- when you look at meniscal pathology, 

3 you're not -- I would trust the MRI if you told me it was a 

4 broken bone because I could see one piece that's out of 

5 alignment with another piece. It's gross. It's like looking 

6 at a grainy picture. Anybody with half a brain could look at 

7 it and say it's out of alignment. 

8 But you're getting into a meniscus, which is 

9 probably, when you look at its actual size, is not much bigger 

10 than a big silver dollar, that's being cut up into pieces that 

11 are five to six millimeters apart. You're maybe taking three 

12 to four slices, because of that unit and its strength, getting 

13 a grainy picture, with three slices of that whole meniscus and 

14 a computer filling in the gaps. 

15 Q Well, how many slices were there of that meniscus? 

16 A I'd have to look at the -- I'd have to take a look 

17 at the scan again. I'm just saying, when you look at a mild 

18 to moderate, which is this Tesla level, based on the amount of 

19 magnet, you have to -- it's not defined in the report exactly 

20 how many cuts were made, at what distance they were made. And 

21 in 2005 at that point time they were not making one millimeter 

22 cuts, which were high definition. 

23 Q 

24 A 

25 apart. 

Okay. But you looked --

So I have to assume they're four to five millimeters 
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1 Q But you looked at the film, did you not? 

2 A I did. 

3 Q And based on looking at the film, you diagnosed a 

4 tear? 

5 A With my clinical examination. All of it was a 

6 correlation between the physical examination and then looking 

7 at a grainy photograph and saying yeah, it doesn't look quite 

8 normal and my clinical examination would indicate there's 

9 something wrong with this, so I'm going to assume there's 

10 something wrong with this. 

11 Q Well, didn't you say, on September 30, 'OS, 

12 "MRI reveals a lateral meniscus tear, anterior 

13 cruciate ligament strain, and injury to the patella 

14 femoral joint with patellar compression syndrome." 

15 Isn't that what you said? 

16 A Yes, that's what I said. 

17 Q You said you could see that on the MRI? 

18 A Yes, I saw it in a grainy form on the MRI, based on 

19 my clinical. Now if he had come in -

20 Q So you can see 

21 A You can see the graininess. 

22 Q You can see the 

23 THE COURT: One at a time. 

24 THE WITNESS: Yes, you can see graininess and it's you --

25 you're filling in the picture in your own mind. 
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1 BY MR. WARD: 

2 Q So you 

3 A That's what it is. 

4 Q So you can look at these films and diagnose a tear, 

5 correct? 

6 A Yes. 

7 Q But you think that Mr. Atoon Dr. Atoon can't look 

8 at these films and make a diagnosis of no tear; is that 

9 correct? 

10 A I'm saying I don't know what his qualifications were 

11 to read the films. 

12 Q And you saw the inside of the patient's knee: isn't 

13 that correct? 

14 A Yes, I did. 

15 Q But the knee that you were looking at was not the 

16 same knee that was in the MRI; isn't that true? 

17 A You're talking about nine months later? 

18 Q Yes. 

19 A Yes, of course, it was -- it can't be identical 

20 unless I looked at it the same moment. 

21 Q And something where you would expect with this 

22 particular patient that there would be continual changes? 

23 A 

24 Q 

25 A 

There could be continual changes, yes.· 

Okay. 

And over time, there would be. The more time, the 
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1 more changes. 

2 Q Correct. Now, the patient -- you have here he was 

3 placed in physical therapy and ultimately went to a second 

4 doctor, placed on medications and ultimately obtained an MRI. 

5 This is from March 24, '05, it's on--

6 A Right. 

7 Q -- Bates Page 05 from your record. 

8 A Right. That was history given by the patient, not 

9 come it did not come from records. 

10 Q Okay. So you don't know what the MRI said at that 

11 point; is that correct? 

12 A I was just in that section documenting what the 

13 patient said. 

14 Q Let me strike that. Let me strike that and withdraw 

15 that question. 

16 Surgery was recommended; is that right? 

17 A Yes. 

18 Q Who recommended surgery at that point? 

19 A Wasn't it -- beside me? 

20 Q It says surgery was recommended. I assume that 

21 means--

22 A Yeah, it was Dr. Whitfield or whatever, the other 

23 guy that was with Dr. Campbell recommended surgery because he 

24 found a positive McMurray's on clinical and he recommended 

25 surgery. That's my understanding. 
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1 Q What doctor was that? 

2 A Let's see, it should be here. Section 8, okay, on 

3 Page Number 6 on the Wellness Center, which correlates with a 

4 report -- should be -- I think that's Simpson, it's the same 

5 date of service. 

6 [Counsel Confer] 

7 THE WITNESS: Wellness Center and it says -- let's see. 

8 And on Page 13 of the Wellness Center, Dr. Simpson -- William 

9 Simpson, MD, orthopedic surgeon said, 

10 "MRI of the left knee was reviewed with the 

11 patient and was recommended the patient undergo left 

12 knee arthroscopic surgery." 

13 So I think my record was accurate in that somebody 

14 else had recommended surgery beside me. 

15 BY MR. WARD: 

16 Q Okay. And the other doctor that read the MRI, did 

17 he see a torn meniscus? 

18 A He saw degeneration within the meniscus could not 

19 exclude tear, I think is what it said. Early degeneration, 

20 posterior horn of the medial -- of the medial meniscus, that 

21 was by Steven Whiner [phonetic], American Chiropractic Board 

22 of Radiology. 

23 Q 

24 A 

25 Q 

Yeah, he said degeneration, correct? 

Correct. 

Okay. And do you know when the final treatment from 
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1 the We1lness Clinic was? 

2 A Let me look. February 15, it looks like. It's 

3 unclear who he actually saw. 

4 Q Okay. So--

5 A Or if he saw anybody, actually, because there's 

6 nothing written under diagnosis or treatment plan or anything. 

7 And there's no dictated note with respect to that day's visit. 

8 Q When you saw the patient March 28 '05, you 

9 recommended that he see Dr. Mortillaro; isn't that right? 

10 A Yes. 

11 Q Dr. Mortillaro is a psychologist; isn't that right? 

12 A Yes. 

13 Q Do you refer all your surgical patients to 

14 Dr. Mortillaro? 

15 A Not all. 

16 Q What percentage do you refer to Dr. Mortillaro? 

17 A Five percent or less probably. 

18 Q Okay. Why did you refer this particular patient to 

19 Dr. Mortillaro? 

20 A He had symptoms of post-traumatic stress, crying and 

21 weeping, very emotional regarding -- and it sounded like 

22 post-traumatic stress, which I'm not going to try to treat. 

23 Q You don't diagnose and you don't treat 

24 post-traumatic stress, I guess? 

25 A I can -- I won't write it down as a final diagnosis, 

i * 
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1 because they would say, am I qualified? Am I psychologist or 

2 psychiatrist? I can recognize it when I see it, like I can 

3 see depression, but I'm not going to go about treating it and 

4 I was making a referral for appropriate care. 

5 Q So is it fair to say that in your training as an 

6 orthopedic surgeon, you don't have training to diagnose and 

7 you don't have training to treat depression or post-traumatic 

8 stress disorder? 

9 A That's correct. 

10 Q Okay. You would refer to someone else for that? 

11 A Correct. 

12 Q If you suspected something, you would refer to 

13 someone else, but you wouldn't actually make a diagnosis? 

14 A Correct. 

15 Q Okay. And so that's why you referred the patient to 

16 Dr. Morti11aro? 

17 A That's my under -- that's my recollection. 

18 Q Okay. Is that it? Is that the only reason you 

19 referred him? 

20 A Well, I mean, as part of that, if you have 

21 post-traumatic stress, I wanted to get a read as to, you know, 

22 as to his ability to tolerate a surgery too. 

23 comes a part of it. 

24 Q 

25 A 

Okay. 

A person might tolerate it. 
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1 Q Well, what was the patient's attitude in terms of 

2 wanting surgery when he came to see you? 

3 A Honestly, I don't recall and I didn't write it down, 

4 so I don't have a specific recollection of the individual on 

5 that date. 

6 Q Okay. Would it surprise you to hear that the reason 

7 he came to you was because he was looking for another doctor 

8 because he couldn't get the last doctors to do surgery? 

9 A I didn't have that information, so. 

10 Q So would that surprise you? 

11 A Well --

12 Q We've been asking you about surprise today. 

13 A I mean, yes and no. I mean, one doctor recommended 

14 it, you know, in evolution, other people didn't. It's -- you 

15 see that sometimes. 

16 Q Okay. But my specific point was that he came to you 

17 because he was hoping you would operate on him. 

18 A Okay. 

19 Q Does that surprise you? 

20 A Well, no -- I mean, yes and no. I mean, if he's in 

21 a lot of pain and he wanted to have surgery. I don't know the 

22 situation with respect to oftentimes when people live 

23 somewhere else, they have to come to the state that they're 

24 that the injury occurred in because nobody -- if they don't 

25 have insurance, they can't get anyone to treat them from a 

. 
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1 financial standpoint. They're not going to take on the risk 

2 and if it has to be done under a lien, you're going to wind up 

3 having to have a relationship with whatever attorney -- the 

4 doctors have to be able to trust the attorney that they're not 

5 going to not get paid basically, because no matter what, we 

6 take a risk regarding that, even with the greatest of 

7 relationships on liens. 

8 Q You take a risk because if the patient doesn't win 

9 the lawsuit, you don't get paid? 

10 A Yeah and create all kinds of hassle for everybody. 

11 Q Right. Okay. So from your standpoint, it's a 

12 little better if the patient wins? 

13 A Yeah. 

14 Q You get paid? 

15 A Well, hopefully, but you know, I've seen it go both 

16 ways. 

17 Q Right, but if you lose you don't -- if the patient 

18 loses, you don't get paid? 

19 A That's not necessarily true. We're less likely --

20 Q That's generally true, though? 

21 A -- to be paid. It generally can be true, yes. 

22 Q Okay. Now, are you aware that some patients, for 

23 psychological reasons, just don't get better? 

24 A 

25 Q 

Yes, that can happen. 

No matter what you do for them, they just don't seem 
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1 to get better? 

2 A There's multi-factorial reasons for each specific 

3 case, but yes, I've seen that. 

4 Q Okay. And was that any part of why you sent this 

5 patient to Dr. Mortillaro, that you were concerned that this 

6 may be one of those patients that just didn't get better? 

7 A I don't recall specifically because I didn't write 

8 it down exactly why I sent him over. 

9 Q Okay. 

10 A So I don't recall it specifically. 

11 Q Okay. But that's essentially been your experience 

12 with this patient, isn't it -- hadn't it? He just doesn't get 

13 better? 

14 A Well, after reviewing the records, I recognize he's 

15 still having problems, but there's other issues that are 

16 separate from the knee that have evolved over time. So based 

17 on the record I reviewed, that could explain ongoing pain and 

18 why he's not any better. 

19 Q In terms of his knee, it seems that he just hasn't 

20 gotten better? 

21 A Yes. 

22 Q To the point where you've sent him out for various 

23 things after surgery, none of it helped? 

24 A Right. And why I recommended waiting, even though 

25 he had persisting pain, because I couldn't document something 
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1 that I could uniformly say that I could reasonably feel that I 

2 was going he was going to get better with my intervening in 

3 any way. 

4 Q And when the -- when you first scheduled the patient 

5 for surgery, did he tell you that he had had a pulmonary 

6 embolism? 

7 A I was told that's why we ordered Lovenox. 

8 Q And did you do any testing or did he tell you that? 

9 A He told me that. 

10 Q And what is a pulmonary embolism? 

11 A That's a clot coming generally from the lower 

12 extremities, although they can occur from upper extremities in 

13 one percent of cases, that come from the legs, go up through 

14 the heart, lodge in the lungs and cause difficulty with 

15 breathing and sometimes, if they're large enough, can kill 

16 you. 

17 Q Okay. It's not the kind of thing you're likely to 

18 forget? 

19 A No. 

20 Q Okay. If you've got -- if you've had it before, you 

21 know it? 

22 MR. BAKER: Objection, Your Honor, relevance. 

23 THE COURT: Sustained. 

24 BY MR. WARD: 

25 Q And the -- after the surgery, you discussed a fungal 
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1 infection in the patient's toes? 

2 A If I put it in the notes, then yes. He might have 

3 discussed it with me. 

4 Q And you recommended a dermatology referral? 

5 A Yes. 

6 Q Was that caused by the injury? 

7 A No, not that I'm aware of. 

8 Q And there was some concern at some point that the 

9 patient had a possible recurrent meniscus tear? 

10 A That was why the arthogram MRI was done to verify --

11 to rule it in or rule it out. 

12 Q Okay. So is it true that there was some concern 

13 that the patient had a possible recurrent meniscus tear? 

14 A I had to look for every reason why he was still 

15 having pain. 

16 Q Right, but he was coming to you and complaining of 

17 pain, correct? 

18 A Correct. 

19 Q And you tested everything and couldn't find 

20 anything? 

21 A No, I didn't -- I wasn't able to verify why he had 

22 pain. 

23 Q Okay. And so because you thought, based on his 

24 complaints, there might be a recurrent meniscus tear 

25 A Right. One of the differential diagnosis, because 
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1 of the complaint of pain and popping 

2 Q I'm not quite done. 

3 A Oh, I'm sorry. Okay. 

4 Q And just -- if you'll just give me a second. 

5 A No problem. 

6 Q And so as a result of that, you sent him to an MRI 

7 again, a different kind of -- an arthrogram --

8 A Right. 

9 Q -- to find out if he had a meniscal tear and that 

10 was negative, right? 

11 A That was negative, yes. 

12 Q Now, I interrupted you, you were about to say 

13 something, so please 

14 A That's all right -- it's not really relevant. I 

15 don't even remember either way. 

16 Q Okay. 

17 A So --

18 Q And so after the MRI showed no recurrent meniscal 

19 tears or other relevant injury; isn't that correct? 

20 A Yes. 

21 Q And this was where he was complaining of popping, 

22 but you couldn't find popping when you examined him? 

23 A That's correct. 

24 Q Okay. Now, let me ask you, I've tried taking a 

25 rubber hammer and hitting my knee and trying to make it jump 
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1 and I can't ever find the place to do it. 

2 A Right. 

3 Q You, I'll bet, are pretty good at doing that? 

4 A Yes. 

5 Q Okay. And that's because you know exactly where the 

6 you're supposed to hit it to make that happen? 

7 A Yes. 

8 Q Okay. And I take it you know a whole bunch of other 

9 things about how to examine people to find out what's going on 

10 with their body, especially their joints? 

11 A Yes. 

12 Q Okay. And you looked everywhere and couldn't find 

13 any evidence that would support his claim that there was 

14 popping in the meniscus? 

15 MR. BAKER: Your Honor, this has been asked and answered 

16 so many times. 

17 THE COURT: Sustained. 

18 MR. BAKER: Let me restate my objection, Your Honor. 

19 Asked and answered and I withdraw my previous objection. I 

20 didn't mean to say so many times. 

21 THE COURT: Very well. 

22 BY MR. WARD: 

23 Q And so you recommended that there not be any 

24 surgical intervention; is that correct? 

25 A Yes, I recommended that we let time take care of it, 
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1 that there might be scar tissue in the joint causing his 

2 symptoms, which would never show up on the MR -- on the 

3 arthrogram MRI and just give it time. 

4 Q Would that show up on examination? 

5 A Would what show up on examination? 

6 Q If there were scar tissue developing in the joint? 

7 A No, not necessarily. 

8 Q Okay. 

9 A If you have a placi sometimes you can and that was 

10 the one thing I couldn't verify. The MRI arthrogram won't 

11 pick it up, but a placi could cause popping that will vary. 

12 Normally, if you stretch the joint out, you can get the placi 

13 to go away, but if it doesn't, then you have to go back in and 

14 cut out the scar tissue, or at least look for that. That's 

15 something an MRI arthogram won't find, but could cause popping 

16 and pain and be a consequence of a surgery because of scar 

17 tissue. 

18 Q Okay. So you're suggesting there could be a cause 

19 for popping? 

20 A There could be. 

21 Q Right. But whether there's a cause or not, with all 

22 of your examinations, you couldn't find it? 

23 A 

24 Q 

25 A 

Correct. I could not reproduce his complaint --

Okay. 

-- on examination. 
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1 Q Okay. Chondromalacia is roughening of the inner 

2 aspect of the patella? 

3 A Yes. 

4 Q How long does that take to develop? 

5 A Long time. It can be short period if you've 

6 completely disused the leg, but normally it's a degenerative 

7 condition. 

8 Q Okay. And would you suspect that what you saw, the 

9 chondromalacia in this patient, was something that had 

10 developed over a number of years? 

11 A Yeah, the initial part of it -- you can have 

12 chondromalacia that's asymptomatic and then once you stop 

13 using the leg it can become symptomatic because of disuse and 

14 atrophy. That's what you do to correct it. That's why the 

15 therapy after surgery, get the leg strong, maybe the 

16 chondromalacia symptoms might go away. 

17 Q Okay. So if you sustained a knee injury and you 

18 cause injury to the tissue, you can heal the tissue, correct? 

19 MR. BAKER: Objection as to what tissue. 

20 THE WITNESS: Yeah, that's what I was going to 

21 THE COURT: Objection as to what, Mr. Baker? 

22 MR. BAKER: As to what tissue. I'm sorry, vagueness, 

23 objection. 

24 

25 

THE COURT: Okay. 

THE WITNESS: You mean the soft tissues or about the knee 
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1 or what --

2 BY MR. WARD: 

3 Q Yeah, some tissues in the knee can be healed, right? 

4 A Oh, yes, around the knee. 

5 Q Some conditions I mean, people can have knee 

6 injuries and actually have a life after that? 

7 A That's correct, they can. 

8 Q They have to follow physical therapy and they have 

9 to do certain things? 

10 A Right. 

11 Q But just because someone sustains a knee injury such 

12 as this doesn't mean it's over? 

13 MR. BAKER: Objection; asked and answered. 

14 THE COURT: Sustained. 

15 THE WITNESS: What's over? You mean their life? 

16 BY MR. WARD: 

17 Q Right. 

18 A Yeah, people aren't going to die from a knee injury. 

19 MR. BAKER: Your Honor, objection. Asked and answered. 

20 THE COURT: Sustained. Dr. Shannon, you need to wait 

21 until the Court rules on the objection 

22 

23 

24 

25 

THE WITNESS: I'm sorry. 

THE COURT: -- before you answer the question. 

THE WITNESS: Sorry. 

THE COURT: Please proceed. 
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1 MR. WARD: Thank you, Doctor. 

2 MR. BAKER: Your Honor, can I speed through it. 

3 THE COURT: Okay. How speedy can you speed through, 

4 Mr. Baker? 

5 MR. BAKER: I can't talk as fast as she can, or think as 

6 fast as he can, but I think I can do pretty well. 

7 THE COURT: All right. 

8 REDIRECT EXAMINATION 

9 BY MR. BAKER: 

10 Q I want to address just a couple of things that were 

11 talked about. 

12 Originally it was suggested that the McMurray sign 

13 that is duly stated for Enrique Rodriguez prior to him seeing 

14 you is from a chiropractor. That's not true, that was from an 

15 orthopedic surgeon. Is that true as well? 

16 A That's correct. Simpson was an orthopedic surgeon. 

17 Q And it was also -- they spoke about the fact how 

18 Enrique told the ambulance -- would you turn to Exhibit Number 

19 2, please? 

20 MR. WARD: What is that, Counsel? 

21 MR. BAKER: It's the ambulance report. 

22 BY MR. BAKER: 

23 Q There's a conversation about Enrique telling his 

24 doctor that his knee was swollen in the ambulance and you 

25 didn't see any evidence that his knee was swollen in the 
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1 ambulance; is that correct? 

2 A He -- oh, you mean you're talking about the first 

3 doctor, North [sic] or Note [sic]? 

4 Q Right, where you said the leg was swollen, but the 

5 swelling has gone down. 

6 A Right. 

7 Q And it was said that he reported that his leg was 

8 swollen in the ambulance; do you recall that? 

9 A Yes. 

10 Q But you couldn't find any evidence of that when 

11 Mr. Ward was talking to you. Would you turn to Exhibit 2, 

12 Page 3. 

13 A Okay. All right. 

14 Q Lower extremities. 

15 A Okay. Right. 

16 Q Could you tell the Court what that says? 

17 A There was positive swelling. 

18 Q Okay. So he had swelling in the ambulance; is that 

19 right? 

20 A Yes. 

21 Q Then he went to the hospital; is that right? 

22 A Yes. 

23 Q And if you could turn to Exhibit Number 3. You know 

24 that they gave him ice, right? 

25 A Yes, I do. 
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1 Q You know that they laid him out in a bed; is that 

2 right? 

3 A Yes, they did. 

4 Q You know that they immobilized his leg; is that 

5 right? 

6 A Yes. 

7 Q Look at Exhibit Number 1, they gave him ibuprofen 

8 too, didn't they? 

9 A Yes, they did. 

10 Q Anti-inflammatory? 

11 A Yes. 

12 Q Not so surprising that the doctor wouldn't see 

13 swelling after ice, immobilization, rest and an 

14 anti-inflammatory; is that right? 

15 A That will help get rid of swelling. 

16 Q Then he went to see Dr. Nork; is that correct? 

17 A Yes. 

18 Q And Dr. Nork saw that he had a contusion; is that 

19 right? 

20 A That's what he wrote. 

21 Q And that contusion is part of that bleeding process 

22 in the blood rising up that you spoke to us again, right? 

23 A Yes. 

24 Q That you talked about would develop between a week 

25 and two weeks; is that correct? 

. 
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1 A Yes. 

2 Q So the contusion is there in exactly the time period 

3 that you would expect it to be; is that correct? 

4 A Yes. 

5 Q Then there was an MRI that was conducted; is that 

6 right? 

7 A Yes. 

8 Q And an MRI is not the gold standard that in 

9 determining knee injury; arthroscopy is, correct? 

10 A That's correct. 

11 Q And an MRI really to have much efficacy has to be 

12 correlated with clinical symptoms and clinical findings; is 

13 that right? 

14 A That's correct. 

15 Q So the MRI was conducted, correct? 

16 A Yes. 

17 Q Oh, incidentally, during that period of time, 

18 Dr. Simpson was able to elucidate a McMurray sign, correct? 

19 A Yes, he did. 

20 Q Which is indicative of a meniscal tear; is that 

21 right? 

22 A That's correct. 

23 Q You read the MRI with your own two little eyes; is 

24 that right? 

25 A Yes, I did. 
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1 Q Not under some garbage three dimensional 

2 representation of a garbage image in the first place. Is that 

3 fair to say? 

4 MR. WARD: I'll object. Argumentative. 

5 THE COURT: Sustained. 

6 THE WITNESS: I did look at the .35 Tesla MRI. I looked 

7 at the original scanned pictures. 

8 BY MR. BAKER: 

9 Q Then you saw him? 

10 A Uh-huh. 

11 Q Is that right? 

12 A Yes. Yes, I did. 

13 Q You did a clinical observation? 

14 A Right. 

15 Q Or clinical examination. 

16 A Uh-huh. 

17 Q Is that right? 

18 A Yes, I did. 

19 Q That suggested meniscal tear; is that right? 

20 A Yes, it did. 

21 Q You correlated that with the MRI, which suggested to 

22 you, a trained orthopedic surgeon reading it, for a meniscal 

23 tear; is that correct? 

24 A 

25 Q 

Yes. 

And he underwent a surgery? 
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1 A Correct. 

2 Q And you found a meniscus tear in exactly the same 

3 place where he had originally indicated pain after a 

4 McMurray's test and after an indicative MRI; is that right? 

5 A That's correct. 

6 Q And during your orthopedic surgery, you found a 

7 meniscus tear in the exact same place that it was suggested in 

8 all of those studies and clinical examinations that we've 

9 already discussed; is that right? 

10 A That's correct. 

11 Q You did surgery, right? 

12 A Yes. 

13 Q Some people have recurrent injuries -- recurrent 

14 pathology after an orthopedic surgery to their knee; is that 

15 right? 

16 A Yes, 10 to 15 percent. 

17 Q Ten to 15 percent. And to 10 to 15 percent of them 

18 will develop scar tissue; is that right? 

19 A That's correct. 

20 Q And that scar tissue breaks off and forms loose 

21 bodies; is that right? 

22 A It can, yes. 

23 Q Okay. And if it forms loose bodies, that might not 

24 be evidenced on an MRI, correct? 

25 A Yes, it can -- you can miss it. 
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1 Q Because they hide; is that right? 

2 A Yes, they hide and if it's early on, they're small. 

3 They start out like a pebble of sand that in an oyster gets 

4 bigger and bigger. 

5 Q So he --

6 A The longer the timeframe, the bigger it gets. 

7 Q So he continues to have pain complaints, correct? 

8 A Yes, he did. 

9 Q Goes and has another surgery? 

10 A Yes. 

11 Q The doctor opens him up? 

12 A Right. 

13 Q Finds loose bodies in his knee --

14 MR. WARD: I'll object. This exceeds the scope of the 

15 direct -- exceeds the scope of the cross. 

16 THE COURT: I think this may, Mr. Baker. Sustain the 

17 objection. 

18 MR. BAKER: Okay. I'm sorry, he spoke to her about scar 

19 tissue during his cross-examination. 

20 MR. WARD: I did --

21 MR. BAKER: She spoke about scar tissue as well. She 

22 completely -- do you recall that? 

23 THE WITNESS: I did -- I did speak about it. 

24 MR. WARD: I did not ask this witness about any treatment 

25 that he got after he left. I was only asking her about 
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1 treatment during the period of time she saw him. 

2 MR. BAKER: Yeah, but the scar tissue and the treatment 

3 are related, Your Honor. 

4 THE COURT: Very well. I'll allow it. 

5 BY MR. BAKER: 

6 Q So had loose bodies, which are formed when scar 

7 tissue breaks off; is that right? 

8 A Yes, it can. 

9 Q Those loose bodies hide, don't show up on an MRI? 

10 A Until they get big enough, that's correct. 

11 Q And Enrique continued to experience pain and suggest 

12 and report pain, right? 

l3 MR. WARD: Leading. 

14 THE COURT: Overruled. 

15 BY MR. BAKER: 

16 Q Did Mr. Rodriguez continue to experience pain? 

17 A Yes, he did. 

18 Q And that type of pain is normally, and can be 

19 associated with scar tissue? 

20 A Yes, it can. 

21 Q And loose bodies? 

22 A Yes. 

23 Q And Dr. Tauber opened up and found those bodies; is 

24 that right? 

25 A 

. 

That's my understanding of the record. 
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1 Q Now Mr. Ward talked to you about this not being a 

2 life-altering event. In your experience, a single orthopedic 

3 intervention on a knee is typically not a life-altering event; 

4 is that right? 

5 A That's correct. 

6 Q But how about hypothetically instances when people 

7 have to have multiple recurring orthopedic surgeries, can that 

8 be a life-altering event? 

9 A Well, they'll -- multi-repeat interventions on a 

10 knee, along with multiple repeat injuries, eventually cause 

11 the knee to degenerate and deteriorate. 

12 Q And hypothetically if an individual develops an 

13 infection during a surgery and has to have a long cost of 

14 hospital treatment, that's 

15 MR. WARD: Object. There's no evidence of this. 

16 MR. BAKER: It's a hypothetically, Your Honor. 

17 MR. WARD: And it definitely exceeds the scope of the 

18 cross. 

19 THE COURT: Sustained. 

20 MR. BAKER: Thank you. 

21 BY MR. BAKER: 

22 

23 

24 

25 

Q Wouldn't RSD be a life-altering event? 

A Yes, it --

MR. WARD: Same thing, Your Honor. 

THE COURT: Same ruling. 
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1 MR. BAKER: Thank you, Your Honor. No further questions. 

2 THE COURT: Do you have any follow up, Mr. Ward? 

3 MR. WARD: Yes, Your Honor. 

4 RECROSS-EXAMINATION 

5 BY MR. WARD: 

6 Q You said that sometimes patients develop scar 

7 tissue? 

8 A Well, everybody develops scar tissue all the time. 

9 I mean symptomatic scar tissue. 

10 Q Okay. 

11 A I don't want to mislead anybody. We make a cut on a 

12 person to do a surgery, that's got to heal the scar tissue, so 

13 we make scar tissue all the time. 

14 Q Correct. 

15 A But usually not symptomatic scar tissue. 

16 Q Okay. So every patient has scars and every patient 

17 has scar tissue, but not every patient has symptomatic scar 

18 tissue? 

19 A That's correct. 

20 Q And I believe you just said that you can have things 

21 you can have scars that get bigger. 

22 A 

23 Q 

24 A 

25 Q 

Yes, that's true. 

Correct? 

Yes. 

And as they get bigger there's the potential for 
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1 causing problems? 

2 A That's correct. 

3 Q They're not usually bigger right after the surgery, 

4 are they? 

5 A No, not usually. 

6 Q And you examined for that, did you not? 

7 A Right. Plicas and scar tissue will develop over 

8 six, eight, ten weeks, and then get worse over time. 

9 Q Right. And -- but Mr. Rodriguez was complaining of 

10 pain right away, wasn't he? 

11 A I believe -- my recollection is he was continuously 

12 complaining. 

13 Q Right. Not some period of time later, right 

14 afterwards? 

15 A Yes. 

16 Q Before there was a long opportunity for something to 

17 develop; is that correct? 

18 A Well, yes. 

19 Q And you haven't looked at the records of anyone who 

20 treated Mr. Rodriguez after your treatment; is that true? 

21 A 

22 Q 

23 surgery? 

24 A 

25 Q 

Oh, I have. 

Okay. And have you had this patient back for 

No, I haven't seen him since 

No. 

AVTranz 
E-Reporting and E-Transcription 

Phoenix (602) 263-0885 • Tucson (520) 403-8024 
Denver (303) 634-2295 

't ,t 

9 App. 1774



.. 

• • 
196 

1 MR. WARD: Thank you. I have no further questions. 

2 THE COURT: Any follow up, Mr. Baker? 

3 MR. BAKER: Two questions, Your Honor. 

4 FURTHER REDIRECT EXAMINATION 

5 BY MR. BAKER: 

6 Q You said he developed -- he continued to have pain 

7 immediately post-surgically? 

8 A He had the usual amount of post-operative pain. For 

9 the first two to three weeks we expect people to have pain 

10 because I swelled up their knee. 

11 Q And any 

12 A So they're going to hurt and then you expect it to 

13 subside -- start to subside and his never did. 

14 Q So he had pain immediately, correct? 

15 A Yes. 

16 Q And you're familiar with just post-surgical pain? 

17 A Yes. 

18 Q And is there -- there's a varying rate of 

19 post-surgical pain, in terms of time duration? 

20 A Time duration and severity. 

21 Q Right. And then the scarring and the loose body 

22 buildup can happen within four weeks, you said? 

23 A Well, the beginnings of it yes, but it may not 

24 obstruct or be enough that it's going to be so obvious that I 

25 have to do a surgery immediately. It takes awhile for it to 
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1 be big enough to be a real problem. 

2 Q Okay. 

3 A Or that you can actually document that it's present. 

4 I mean, I guess that's the better way to say it. I mean, the 

5 loose body could have been there very close to immediately, 

6 could have been intermittently painful for him, could have --

7 these are could haves and could have been small enough that 

8 only he would notice it and I couldn't elicit it on 

9 examination until it's big enough and enough time has passed 

10 that it's clinically symptomatic that I could demonstrate it. 

11 Q But nonetheless, a pain generator? 

12 A Yes. 

13 MR. BAKER: Thank you. No further questions, Your Honor. 

14 THE COURT: Any follow up, Mr. Ward? 

15 MR. WARD: No, Your Honor. 

16 THE COURT: With the thanks of the Court, Dr. Shannon, 

17 you may be excused. 

18 

19 

20 

21 

22 

23 

24 

25 

THE WITNESS: Thank you. 

[End of requested portion at 5:02 p.m.] 
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1 WEDNESDAY - OCTOBER 27, 2010 - 12:15 P.M. 

2 THE COURT: Mr. Rodriguez, ask that you come forward to 

3 the witness box. Since it's a new day, we'll re-swear you. 

4 Madame Clerk? 

5 ENRIQUE RODRIGUEZ, PLAINTIFF'S WITNESS, SWORN 

6 THE CLERK: Please be seated, stating your full name, 

7 spelling your last name for the record. 

8 THE WITNESS: My name's Enrique Rodriguez, E-N-R-I-Q-U-E 

9 last name, R-O-D-R-I-G-U-E-Z. 

10 THE COURT: Thank you. Mr. Ward, whenever you're ready. 

11 MR. WARD: Yes, Your Honor. Thank you. 

12 I want to read from the deposition of Mr. Rodriguez, 

13 and there is a -- the original has been lodged with the Court 

14 and I presume you have a copy? 

15 MR. CARDENAS: We do. 

16 MR. WARD: I'm going to direct your attention to Page 87. 

17 MR. BAKER: You're just going to read from the depo? 

18 MR. WARD: Correct. 

19 MR. BAKER: Your Honor I is that typical? 

20 THE COURT: That's not typical in our jurisdiction. 

21 Usually there's a question that's posed first. 

22 MR. BAKER: I don't want to start off objecting, but I 

23 guess I'll just start off objecting. 

24 THE COURT: As long as you're not objectionable about it. 

25 MR. BAKER: Thank you, Your Honor. I'm just -- I'm not 

AVTranz 
E-Reportlng and E-Transcription 

Phoenix (602) 263-0885 • Tucson (520) 403-8024 
Denver (303) 634-2295 

9 App. 1781



... 

• • 
5 

1 used to this methodology. Normally a question would have to 

2 be pending and the deposition would be used for impeachment. 

3 The deposition itself is not evidence and should not be read 

4 into it just sua sponte. 

5 THE COURT: That's my understanding of the law. Mr. 

6 Ward? 

7 MR. WARD: It may come as a surprise, and this is what 

8 happens when you get old in this business, Your Honor. I've 

9 never done this, I don't think without it being objected to --

10 THE COURT: Really? 

11 MR. WARD: -- and so I come with the documentation. Rule 

12 Rules of Civil Procedure for Nevada District Courts, Rule 

13 32 (a), Use of Depositions, (2), "The deposition of a party" --

14 and I'll skip the rest of it, but it's there -- "may be used 

15 by an adverse party for any purpose." 

16 THE COURT: That's true. Mr. Baker, any response? 

17 MR. BAKER: I have the rule, Your Honor. Can I take a 

18 look at it right now? 

19 THE COURT: Sure. 

20 [Pause] 

21 MR. BAKER: I'm sorry, can you -- what section is that? 

22 Do you know, when you get into the bifocal years, you start to 

23 have problems. 

24 

25 

THE COURT: I know them well, Mr. Baker. 

MR. WARD: 32 (a) (2) . 
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1 MR. BAKER: Your Honor, when they talk about 32(a), of 

2 which (2) is a subsection, it says, 

3 "At the trial or upon a hearing of a motion or 

4 an interlocutory proceeding, any part of or all of a 

5 deposition, so far as admissible under the rules of 

6 evidence apply, as though the witness were taken, 

7 been present and testifying, may be used against any 

8 party who is present on" --

9 My objection stands, Your Honor. It's not evidence. The 

10 proper use of a deposition is for impeachment purposes. 

11 Depositions don't come into evidence and therefore the 

12 provision of the rule, which says if admissible into evidence 

13 controls. 

14 THE COURT: Well, I'm curious, Mr. Ward, you said Rule 

15 32(a), did you say Subsection 2? 

16 MR. WARD: Rule 32 -- Rule 32(a) is Use of Depositions, 

17 under (a) are Subsection 1 and Subsection 2. Under Subsection 

18 2 it says, 

19 "The deposition of a party or anyone who at the 

20 time of taking the deposition was an officer, 

21 director or managing agent, or a person designed at 

22 under Rule 30(b) (6) or 31(a), to testify on behalf 

23 of a public or private corporation, partnership or 

24 association, or governmental agency which is a 

25 party, may be used by an adverse party for any 
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1 purpose." 

2 The significance of part A and 1 is that if there's 

3 something within the deposition that is inadmissible then that 

4 objection still stands and that's why it says as if the 

5 witness were testifying from the witness stand. So he can't 

6 sneak something in by way of deposition which would otherwise 

7 not be admissible if the witness were on the witness stand, 

8 but in terms of using the deposition that's what for any 

9 purpose means. It's only adverse parties. You can't do this 

10 for just witnesses, but for adverse parties you can use it for 

11 any purpose to bring it into evidence. 

12 THE COURT: Let me ask you this. 

13 MR. WARD: Yes. 

14 THE COURT: Do you read the rule to mean that even though 

15 the witness is on the stand, you can stand up and read the 

16 entire deposition transcript testimony, aside from anything 

17 that's not admissible? Is that how you read the rule? 

18 MR. WARD: I read the rule that way, yes. I don't think 

19 it would be a smart thing to do, but I think it's possible if 

20 somebody wanted to do that. 

21 THE COURT: Mr. Baker? 

22 MR. BAKER: I respectfully disagree with Mr. Ward, Your 

23 Honor. It says, "So far as admissible under the Rules of 

24 Evidence." And the use of a deposition itself under the Rules 

25 of Evidence falls under the remaining provisions. You can use 
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1 a deposition when the party's not available, you can use it if 

2 they've been subpoenaed. There's no exception with respect 

3 particularly to a party. The deposition itself is not 

4 evidence and does not just get read into evidence. It can be 

5 used for the purposes of impeachment or the normal purposes 

6 for which you see a deposition being used. 

7 So my objection would be that the deposition itself 

8 is not evidence. Rule 32 (a) (2) falls on the general provision 

9 of (a); (a) restricts the use of depositions to so far as 

10 admissible under the rules and the purported and suggested use 

11 right now is not admissible under the rules. 

12 THE COURT: I think you can use this deposition 

13 testimony, but I think your intent is to impeach his 

14 credibility, I think you have to ask him the question before 

15 you can just simply stand up and recite the testimony that 

16 he's given at the deposition. 

17 MR. WARD: That's not what I'm using it for. 

18 THE COURT: What are you using it for? 

19 MR. WARD: I didn't say I was using it to impeach his 

20 credibility. 

21 THE COURT: No, you didn't say that. You haven't said 

22 why you're attempting this approach. 

23 MR. WARD: And my suggestion, Your Honor, is that if we 

24 followed Mr. Baker's objection, then the deposition of a party 

25 would not be used for anything different from any other 
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1 witness and there wouldn't be any need to have this code 

2 section in here that says the deposition of a party may be 

3 used by an adverse party for any purpose. There -- that would 

4 be superfluous if we said well, you can use -- you can only 

5 use it the same way you can use a deposition of a witness. 

6 Number three is -- deals with depositions of witnesses, 

7 whether or not a party. 

8 THE COURT: I don't read the rule the way that you do, 

9 that would allow you to stand up and read his entire 

10 deposition transcript testimony, considering he's here and you 

11 can examine him. I don't read the rule the same way you do. 

12 So, given that ruling, I'm really not sure what you are 

13 proposing to do, if you're not proposing to impeach him. 

14 MR. WARD: What I wanted to do is -- was I wanted to 

15 remind him of his deposition testimony and ask him if that's 

16 changed. 

17 THE COURT: Then I think you can ask the question and 

18 follow up with the deposition testimony. 

19 MR. WARD: Okay. 

20 CROSS-EXAMINATION 

21 BY MR. WARD: 

22 Q Mr. Rodriguez, do you remember having your 

23 deposition taken? 

24 A Yes. 

25 Q And do you remember when that was? 

HlM 
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1 A I don't recall the date. 

2 Q Do you remember what conditions that you thought as 

3 of the time that was taken -- what parts of your body you 

4 thought were still being effected [sic] -- affected by the 

5 events of November 22, 2004? 

6 A Can you repeat that question, please? 

7 Q Sure. Do you remember what you said -- can -- do 

8 you remember what your condition was at the time your 

9 deposition was taken, in terms of the parts of your body that 

10 were still being affected by the events of November 22, 2004? 

11 A I believe so, yes. 

12 Q Okay. Can you tell me what those are? 

13 A What I recall during the time of my deposition, I 

14 recall my left wrist, my right hand, my left ankle, my knee, 

15 my shin 

16 Q Which knee? 

17 A My left knee, my neck, my lower back, my right ankle 

18 and the sleep apnea issue. 

19 Q Anything else? 

20 A That's all I recall for right now. 

21 Q Do you remember saying that your --

22 MR. BAKER: I'm sorry, I'm just really not understanding 

23 how this is working. This isn't impeachment now. Now, he 

24 asked what do you remember talking about at your deposition. 

25 He's said what he remembered talking about at his deposition 
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1 and how is it impeachment to then say do you remember also 

2 saying this? 

3 THE COURT: I don't know, but let's see where he goes. 

4 MR. BAKER: Yeah, well actually I'm interested. 

5 THE COURT: Please proceed, Mr. Ward. 

6 BY MR. WARD: 

7 Q I would say, in the event I was not clear, and we 

8 don't do repeats on the record, but it will be in the record, 

9 what I was interested in is not what you said in your 

10 deposition, but what parts of your body at the time your 

11 deposition was taken you remembered as being affected by the 

12 accident. Did you understand that? 

13 MR. BAKER: I withdraw my objection, Your Honor. 

14 THE COURT: Very well. 

15 THE WITNESS: Can you repeat the question? 

16 BY MR. WARD: 

17 Q Did you understand that my prior question that I was 

18 asking you at the time your deposition was taken, what parts 

19 of your body you thought were suffering effects from the 

20 incident on the night of November 22, 2004? 

21 A Yes. 

22 Q Okay. 

23 what you said in 

24 remember of your 

25 A Yes. 

I was -- I'm not asking you 

your deposition, I'm asking 

injuries at that time. 
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1 Q Okay. Now so my question is, do you remember that 

2 at that time that your right fingers were bothering you? 

3 

4 

5 

6 

A 

Q 

A 

Q 

Yes. 

And you thought that was related to the accident? 

Yes. 

And that your upper shoulder was bothering you and 

7 you thought that was related to the accident? 

8 A Yes. 

9 Q And your left shoulder was bothering you and you 

10 thought that was related to the accident? 

11 A Correct. 

12 Q And your right shoulder was bothering you and you 

13 thought that was related to the accident? 

14 A Yes. 

15 Q And your left foot was bothering you and you thought 

16 that was related to the accident? 

17 A Correct. 

18 Q And your left toe was bothering you and you thought 

19 that was related to the accident? 

20 A Now that I recall, correct. 

21 Q And your right leg was bothering you and you thought 

22 that was related to the accident? 

23 A Now that I recall, correct. 

24 Q And that you thought the headaches you were getting 

25 were related to the accident? 

AVTranz 
E-Reportlng and E-Transcription 

Phoenix (602) 263-0885 • Tucson (520) 403-8024 
Denver (303) 634-2295 

9 App. 1789



• • 
13 

1 A Now that I recall, correct. 

2 Q Okay. Tell me, if you will, the -- to the extent 

3 you can recall, the first time you complained to a medical 

4 treater about your neck following this accident? 

5 A I don't recall the first time. 

6 Q Okay. Can you tell me how you thought it was 

7 injured in the accident? 

8 A When the lady dove into my knee and I fell and I 

9 twisted and my body torqued, that's when I realized from the 

10 twist and then eventually the next morning when I woke up in 

11 the casino and my whole body was sore, my neck was sore, my 

12 lower back, everything woke up sore. 

13 Q And how did you understand that your left wrist was 

14 injured in the accident? 

15 A Well, with time just the fact of moving around, 

16 using canes, the cycle of the braces, the cycle of me, for all 

17 these years, having to get up from this chair, move around, 

18 get up from bed, not being able to move properly, moving just 

19 in my bed, using canes, having to use my -- my wrists just to 

20 move around, just to get by, that's my wrist. 

21 Q Okay. So when did that first start bothering you? 

22 A Well, it started bothering me right away because 

23 when I left the hospital, I left with crutches and I started 

24 using crutches. I couldn't use my knee. 

25 Q So as soon as you left the hospital that on night 
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1 with crutches, your left wrist started bothering you? 

2 A I don't recall it like that, but I started using 

3 crutches. 

4 Q Sure. Tell me then, if you will -- if you remember, 

5 when your left wrist started bothering you? 

6 A I don't recall. 

7 Q When did your right hand start bothering you? 

8 A I believe in February of 2005. 

9 Q And what is it you relate that too? 

10 A To the same injury. 

11 Q What happened in February of 2005? Anything in 

12 particular or you just noticed pain one day? 

13 A I noticed pain, I noticed numbness that I still have 

14 right now, tingling in my fingers, numbness all the time. 

15 Q And by whom -- by whom were you treated for the 

16 injuries to your neck, your left wrist and your right hand? 

17 A Eventually, I did physical therapy for treatment 

18 there. 

19 Q With whom was that? 

20 A I believe it was in Las Vegas -- physical therapy 

21 here in Las Vegas. It was I don't recall, but it was 

22 definitely a hand therapy here in Las Vegas. 

23 Q 

24 A 

25 Q 

You just don't remember who it was? 

I don't remember. 

How about your right fingers, when did that start 

AVTranz 
E·Reporting and E-Transcription 

Phoenix (602) 263-0885 • Tucson (520) 403-8024 
Denver (303) 634-2295 

9 App. 1791



• • 
15 

1 bothering you? 

2 A I think that's what I was talking about, my right 

3 hand and my right fingers. 

4 Q Okay. You specifically said your right hand and 

5 your right fingers, so I thought you were talking about two 

6 different things. 

7 A It all began at the same time. 

8 Q Okay. And your lower back, when did that -- did 

9 that start bothering you on the night of the incident? 

10 A Well, like I said, the next morning when I woke up 

11 and I felt the pain, the numbness, you know, my whole body, I 

12 knew then that I was in trouble and that there was more than 

13 just the injury to my knee. 

14 Q And so what was the mechanism that you understood as 

15 to how your lower back was injured? 

16 MR. BAKER: Your Honor, I'll object to this line of 

17 questioning as it calls for an expertise in biomechanics and 

18 it calls for expertise in medicine, neither of which he has. 

19 THE COURT: Well, the Court allowed you some latitude; 

20 I'm inclined to allow Mr. Ward the same latitude. 

21 MR. WARD: Thank you, Your Honor. 

22 BY MR. WARD: 

23 Q Let me clarify my question. I respect that you are 

24 a property investor and not a doctor, so I'm not trying to ask 

25 you about doctor issues, I'm not trying to ask you about 
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1 engineering issues. What I'm trying to ask you about are 

2 things like, if I bang my elbow on this thing and it hurts and 

3 somebody says well, how did you hurt your elbow? I said well, 

4 I banged it on this here. That's essentially what I'm asking. 

5 So what I'm trying to find out is, did your lower 

6 back did you come in contact with someone? Did you twist 

7 it? Did you -- that's what I'm looking for. 

8 A Pretty much the force of a body coming to my knee 

9 and hitting my knee and injuring my meniscus, and watching 

10 plenty of football and watching plenty of sports, and my body 

11 torguing and twisting and that force of the motion and waking 

12 up the next morning, there was really no other way for that to 

13 have happened. 

14 Q Okay. And if I get to your upper shoulder, your 

15 left shoulder and your right shoulder, what would that be? 

16 How did that happen? 

17 A Now, you're referring to what dates? 

18 Q Well, let me ask you. When did you first become 

19 aware that you had injuries to your upper shoulder, your left 

20 shoulder and your right shoulder? And I'll break them down 

21 individually if you want them individual. 

22 A During a period of time of this going on, now six 

23 years, with my body now breaking down because I'm not able to 

24 work out like I used to, unfortunately like I've unfortunately 

25 now realized, sleeping on my sides, for example, and putting 

. 
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1 weight on my side because of crutches, because of canes, 

2 because of the way that I move, has created so much stress and 

3 pressure on my shoulders that I've done physical therapy even 

4 for that, for pain on my shoulders. So then I've made it a 

5 point to even try to sleep on the other side and that's 

6 created the same problem. So unfortunately that's another 

7 thing that I've had to deal with and that's another thing that 

8 I've had to have to incorporate in my physical therapy, 

9 special physical therapy for my shoulders because of the 

10 excruciating pain of just having a -- of just sleeping and 

11 sleeping wrong. 

12 That's not something that I wish on myself or 

13 anybody, but just for having to wake up like that and just for 

14 having to get through life. So there -- I don't recall a 

15 particular date in mind, but I do recall having to deal with 

16 that, having to go to physical therapy to try to improve 

17 what's hurt with me. 

18 Q So essentially your shoulder problems, you believe, 

19 are caused by using crutches and sleeping on them? 

20 A Absolutely, yes. 

21 Q And we know about your left knee and your shin. How 

22 about your left ankle and your left foot and your left toe? 

23 A My left ankle, I recall going to Beverly Hills to 

24 meet with Dr. Tauber, and unfortunately since I'm not a 

25 doctor, I don't really look at my left ankle at times and I go 
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1 to him for a follow up and he looks at me and he said wow, is 

2 your ankle broke? And I'm like, I'm just there and next thing 

3 I know he takes me into the x-ray room because he thought my 

4 ankle was broke because it was swollen. 

5 Fortunately it wasn't broke and being once again 

6 that my main pain is my knee, so it's like well, you know, it 

7 could be broke, but I don't really feel it because my pain is 

8 my knee, but fortunately it wasn't broke. So there reveals 

9 another problem with my left ankle. 

10 Q And you went to see Dr. Tauber in 2006; isn't that 

11 correct? 

12 A Correct. 

13 Q So you -- is it -- are you telling me you weren't 

14 aware of any left ankle problems until -- and left foot 

15 problems and left toe problems until you went to Dr. Tauber 

16 two years after the accident? 

17 A No, I wouldn't say it that way. I would say he 

18 revealed more. 

19 Q Okay. Well, I'm not asking you about Dr. Tauber. 

20 What I'm asking you about is if you can tell me, if you 

21 remember, when you first became aware that you had left foot, 

22 left ankle and left toe problems? 

23 A No, I became more aware of that much more earlier, 

24 because even simple tasks, like sitting down right here, or 

25 even sitting on the toilet for one or two months, my both feet 
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1 [sic] would fall asleep, and they would fall asleep so -- how 

2 would I say it, so seriously, like a brick, that I would 

3 actually bend down and touch them and I wouldn't feel 

4 anything. It was -- it was that solid that I would amaze 

5 myself that I would touch my feet and I would say wow, what's 

6 happening with me. So no, no I realized that sadness --

7 Q Okay. 

8 A -- much earlier. 

9 Q And when -- when was that that you first realized? 

10 A I don't recall a date. 

11 Q Well, I'm not asking for a date. I'm asking in 

12 general if you remember. Was it a year after the accident? 

13 Was it two years after the accident? Was it --

14 A No, it 

15 Q a week after the accident? 

16 A it was within a -- within a couple of months 

17 after the accident. 

18 Q Okay. So within a couple of months after the 

19 accident, you were having problems in your left foot, your 

20 left toe and your left ankle that you thought were related to 

21 the accident? 

22 A Correct. 

23 Q And what was your understanding of the mechanism as 

24 to how that happened? Did you bang your left foot or left toe 

25 on something? 
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1 A Absolutely not. 

2 Q What's your understanding as to why you think it's 

3 related to the accident? 

4 A What is my understanding? 

5 Q Correct. 

6 A That it's all coming from the same injury. 

7 Q Is it just sort of your conclusion that every 

8 problem that you have must be related to the accident? 

9 A I was always healthy. I never had any of these 

10 problems. 

11 Q So you don't have any complaints at the present time 

12 that you think are not related to the accident? 

13 A Repeat that question. 

14 Q Sure. Are you telling me that you don't have any 

15 complaints that you think are not related to the accident? 

16 I'm asking that in a double negative, let me ask it more 

17 properly. I apologize; lawyers always speak in double 

18 negatives and it's very difficult. So let me 

19 Do you have any physical conditions now that you 

20 think are not related to the accident? 

21 A 

22 Q 

23 A 

24 Q 

25 A 

Yes. 

What would that be? 

I have asthma. 

Okay. Anything else? 

That's all that I can recall, really. 
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1 Q Okay. Everything else that you see a doctor for, 

2 and have seen a doctor for for the last six years other than 

3 asthma, you believe has been caused by the accident? 

4 A Correct. 

5 Q Okay. And headaches, how often do you have 

6 headaches? 

7 A I don't have them too often anymore. 

8 Q Did you, a year ago, get headaches often? 

9 A I'm on medication. 

10 Q Now is it your belief that you have a torn ligament 

11 in your left wrist? 

12 A Correct. 

13 Q And that's from moving in bed you believe? 

14 A Correct. 

15 Q And you believe that's caused by the accident? 

16 A Correct. 

17 Q Okay. And you believe that you have carpal tunnel 

18 syndrome? 

19 A Correct. 

20 Q And you believe that's caused by the accident? 

21 A Correct. 

22 Q And you believe that you have bulging discs in your 

23 neck and back? 

24 A 

25 Q 

Correct. 

And you believe that's caused by the accident? 
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1 A Correct. 

2 Q And you have an ingrown toenail? 

3 A Correct. 

4 Q And you believe that's caused by the accident? 

5 A Correct. 

6 Q Now do you recall going to Rancho Physical Therapy? 

7 A Yes. 

8 Q I'm going to show you -- I call to your attention, 

9 because I believe it's in the exhibit books under Exhibit 15. 

10 MR. BAKER: Is he showing him something that's not in 

11 evidence, Your Honor? 

12 THE COURT: I don't know. 

13 MR. WARD: Yes, I am. 

14 MR. BAKER: Your Honor, this document's not in evidence. 

15 THE COURT: Has it -- are you proposing to mark it or is 

16 it to refresh his recollection or --

17 MR. WARD: 

18 THE COURT: 

19 MR. WARD: 

20 THE COURT: 

21 exhibit? 

22 MR. WARD: 

23 Exhibit 15. 

24 MR. BAKER: 

25 MR. WARD: 

No, I --

what's the purpose? 

-- want to get it into evidence. 

Oh, so you want it marked as a proposed 

It's already marked. It's part of Plaintiff's 

I'm sorry, what page? 

Page 26 -- 25. 
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1 [Counsel Confer] 

2 MR. WARD: I think you have to show documents to 

3 witnesses before you get them into evidence, the last time I 

4 checked. 

5 MR. BAKER: Yeah, I remember that from school. 

6 THE COURT: What number is it? Page number? 

7 MR. WARD: It's Exhibit it's Exhibit Number 15, which 

8 is multiple pages and so I'm looking for -- it says Rancho PT, 

9 Bates Number 25. It doesn't say Bates Number, but it's 25. 

10 MR. BAKER: I've got it. 

11 MR. WARD: May I approach, Your Honor, and show you the 

12 what I'm looking at? 

13 THE COURT: Sure. Okay. I have it. Thank you. 

14 MR. WARD: Okay. May I approach the witness, Your Honor? 

15 THE COURT: Yes. 

16 BY MR. WARD: 

17 Q This is the document. Are you -- did you find that? 

18 MR. WARD: Can I go behind here and get the book? 

19 THE COURT: Sure, why not? 

20 MR. BAKER: Can I just ask that it's indicated for the 

21 record what the date of that document is? 

22 

23 

THE COURT: Sure. 

MR. WARD: You know, the -- it doesn't have a date on it. 

24 I could --

25 MR. BAKER: I think the date might be on the page before. 
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1 MR. WARD: We could track down the date, I'm sure, 

2 because it's one of many, but 

3 MR. BAKER: May I make a representation for the record, 

4 Your Honor? 

5 THE COURT: Sure. 

6 MR. BAKER: What's being shown to the witness right now 

7 is Rancho PT bill, Exhibit 15, Bate Stamp Number 25, and 

8 that's immediately proceeded -- let me show this to you, by 

9 Rancho PT bill from Exhibit Number 15, Bate Stamp 24, which 

10 indicates the date 2/8/04. 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

the 

BY 

THE COURT: 2/8 or 12/8? 

MR. BAKER: 12/8. 

MR. WARD: Okay. So are you saying you believe that's 

date of this? 

MR. BAKER: Yes. 

MR. WARD: Okay. I'm not questioning. I --

MR. BAKER: Yeah. 

MR. WARD: -- haven't dug through these. 

MR. WARD: 

Q Do you see that, sir? Do you see that? Do you see 

21 the Rancho Physical Therapy Graphic Pain Assessment? 

22 A 

23 Q 

24 A 

25 Q 

Yes. 

And were you given this at Rancho Physical Therapy? 

I don't recall. 

Were you asked to fill this out at Rancho Physical 
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1 Therapy? 

2 A Now what date is this? 

3 Q I believe it's been represented that it's December 

4 2004. 

5 A Okay. Yeah and I'm saying it because I've been to 

6 several Rancho Physical Therapy facilities. 

7 Q Uh-huh. 

8 A That's why I'm asking. Okay. 

9 Q And these are your marks, correct? 

10 A I would assume that they are. 

11 Q Okay. And they asked you to fill this out? 

12 MR. BAKER: Your Honor, he's only testified that he 

13 assumes and that's not proper foundation for that document. 

14 THE COURT: Ask you to rephrase, Mr. Ward. 

15 MR. WARD: Sure. 

16 BY MR. WARD: 

17 Q When you -- let's go back. You had an injury 

18 November 22, 2004 at 

19 A 

20 Q 

21 A 

22 Q 

23 A 

24 Q 

25 A 

U$ 

Correct. 

-- the Palms casino? 

Correct. 

You went to see Dr. Heaps? 

Correct. 

Sometime later you went to see Dr. Nork? 

Correct. 
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1 Q Dr. Nork suggested, based on your complaints, that 

2 you go to physical therapy? 

3 A Correct. 

4 Q So you went to Rancho Physical Therapy? 

5 A Correct. 

6 Q And when you went there you interacted with the 

7 people who were performing physical therapy? 

8 A Correct. 

9 Q And you were -- you don't have any trouble 

10 understanding what they were saying? And what I'm asking is, 

11 from a medical standpoint, they weren't asking it in such 

12 complicated areas that you were having trouble understanding 

13 what they were saying? 

14 A I understand now. My main concern when I went to 

15 physical therapy, I'm coming in on crutches, I have an 

16 immobilizer on my knee. My main concern at the time, my 

17 intense pain, I was not able to walk, was getting physical 

18 therapy for my knee. That was that. 

19 Q And so you interacted with the people at Rancho 

20 Physical Therapy? 

21 A 

22 Q 

23 A 

24 Q 

25 A 

~ t1 t 

Correct. 

And they asked you questions? 

Correct. 

And you answered them? 

Correct. 
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1 Q And they asked you to fill things out, they gave you 

2 pieces of paper with writing on them? 

3 A I could not walk, I had a brace on my knee. I 

4 needed physical therapy. I needed to get well for my knee. 

5 Q My question, sir, is as part of the physical therapy 

6 regimen, didn't you interact with the people at the physical 

7 therapy place? 

8 A I would assume, yes. 

9 Q You talked to them? 

10 A If I recall in December of 2004, yes. 

11 Q And they asked you to fill out certain pieces of 

12 paper? They gave you papers and asked you to write on them? 

13 A Yes, uh-huh. 

14 Q And one of the things they asked you to write on was 

15 this document? 

16 A Correct. 

17 Q And you're the one who made the marks, correct? 

18 A I would say -- I would say this is what I filled 

19 out. 

20 Q So it's your marks on there? 

21 A Of my primary reason for being at Rancho Physical 

22 Therapy, for the prescription that I needed care. Somebody 

23 dove into my left knee, I could not walk and I needed to get 

24 better. 

25 Q And you read the instructions, correct? 
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1 A Correct. 

2 Q And instruction number one was, "Draw a line on the 

3 pain intensity scale at the point that best describes your 

4 pain at the present time;" is that true? 

5 A Correct. 

6 Q And you drew a line through six? 

7 A Correct. 

8 Q Okay. And number two it says, "Draw the location of 

9 your pain complaints." You see it's plural, right? 

10 A Correct. 

11 Q On the body diagrams above. There's two diagrams, 

12 right? 

13 A Correct. 

14 Q And you're being asked to put in your pain 

15 complaints, correct? 

16 A Correct. 

17 Q And the third says, "If you have any other symptoms, 

18 such as tingling or numbness, draw these as a dotted line;" is 

19 that correct? 

20 A Correct. 

21 Q And the only area that you marked was your left 

22 knee; isn't that true? 

23 A At that time, with medication, with Lortab, that's 

24 how I felt at that time in my condition -- my knee. 

25 Q And so the only thing you marked was your left knee, 
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1 correct? 

2 A At that time. 

3 Q Now you went to Dr. Mortillaro, correct? 

4 A Correct. 

5 Q Now Dr. Mortillaro is a psychologist; is he not? 

6 A Correct. 

7 Q Now you went to see Dr. Shannon -- do you remember 

8 Dr. Shannon? 

9 A I remember her, yes. 

10 Q Okay. And you went to Dr. Shannon essentially 

11 because you couldn't get the other doctors to operate on you; 

12 isn't that right? 

13 A Correct. 

14 Q Okay. But you did get Dr. Shannon to operate on 

15 you? 

16 A Correct. 

17 Q And Dr. Shannon didn't take a new MRI? 

18 A I don't recall. 

19 Q Okay. You don't remember going through an MRI 

20 machine more than once at that point, do you? 

21 A I don't recall. 

22 MR. BAKER: I guess, Your Honor, it's a belated 

23 objection. I'd object to the characterization he got 

24 Dr. Shannon to operate on you as argumentative and a 

25 mischaracterization and move to strike. I didn't think he 

if t-
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1 could get a board certified orthopedic surgeon to operate on 

2 him. 

3 THE COURT: Sustain the objection and ask you to 

4 rephrase, Mr. Ward. 

5 MR. WARD: Sure. 

6 BY MR. WARD: 

7 Q You went to Dr. Shannon because the other doctors 

8 before wouldn't perform surgery on you; isn't that correct? 

9 A Because I decided to not go with the other doctors, 

10 correct? 

11 Q Right. And you were hoping that Dr. Shannon would 

12 perform surgery on you? 

13 A I needed surgery 

14 Q And you hoped --

15 A -- on my knee. 

16 Q And you hoped Dr. Shannon would perform it? 

17 A I was hoping, correct. 

18 Q Okay. And you're not the one who decides whether 

19 you need surgery or not, are you? You defer to your doctors 

20 for that, don't you? 

21 A Correct. 

22 Q Now Dr. Shannon asked you to see Dr. Mortillaro; is 

23 that true? 

24 A I don't recall if it was like -- in that order, but 

25 I did see Dr. Mortillaro. 
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1 Q Well, you saw Dr. Mortillaro after you saw 

2 Dr. Shannon, didn't you? 

3 A I believe so. 

4 Q And you went to Dr. Mortillaro as a referral? 

5 A Correct, as a referral. 

6 Q From who? 

7 A I don't recall. 

8 Q If the referral was from Dr. Shannon, do you have 

9 any idea why you were being referred to Dr. Mortillaro? 

10 Anybody tell you why? 

11 A By that time, I was feeling so much emotions. I was 

12 feeling bad. I -- there was so much stress, anxiety, there 

13 was too much going on in my head, it was too much pressure. 

14 My whole life changed. I needed help. 

15 Q And so you thought Dr. Shannon referred -- you 

16 thought you were being referred to Dr. Mortillaro because you 

17 needed help? 

18 A I needed someone to talk to. 

19 Q Okay. 

20 MR. WARD: I will offer the Bates 25, Rancho Physical 

21 Therapy into evidence, Your Honor. 

22 

23 

24 

25 

MR. BAKER: No objection, Your Honor. 

THE COURT: Very well. It will be admitted. 

[Plaintiff's Exhibit 77 Received] 

MR. BAKER: Dr. Shannon is here, Your Honor. 
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1 THE COURT: Okay. 

2 MR. BAKER: She's in the hallway. 

3 MR. WARD: Do you want to interrupt here? 

4 MR. BAKER: If you don't mind. 

5 MR. WARD: I don't mind. 

6 MR. BAKER: Yeah, I don't want to leave her waiting. 

7 MR. WARD: No, no, I understand. 

8 MR. BAKER: Thank you. 

9 THE COURT: Okay. We'll resume your testimony a little 

10 bit later. We ask you to step down because we're going to 

11 bring Dr. Shannon in. 

12 THE WITNESS: Okay. 

13 MR. WARD: Your Honor, as a matter of housekeeping, since 

14 I have taken this one out, should I have it marked separately? 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

THE COURT: I guess so. 

MR. WARD: Okay. 

THE COURT: Sure. 

THE CLERK: It will be Exhibit 77. 

[End of designated portion at 1:00 p.m.] 

. 
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1 ATTEST: I do hereby certify that I have truly and correctly 
transcribed the audio/video recording in the above-entitled 

2 case to the best of my ability. 

3 

4 

5 

6 
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10 

11 

12 
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14 

15 

16 
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18 
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20 

21 

22 

23 

24 

25 

STEPHANIE MCMEEL, CET*D, Transcriber 

I\VTranz 
E-Reporting and E-Transcription 

Phoenix (602) 263-0885 • Tucson (520) 403-8024 
Denver (303) 634-2295 

-
9 App. 1810



IN THE SUPREME COURT OF THE STATE OF NEVADA

* * * *

FCH1, LLC, A NEVADA LIMITED 
LIABILITY COMPANY F/K/A FIESTA
PALMS, LLC, D/B/A THE PALMS
CASINO RESORT,

Appellant,

vs. No. 59630

ENRIQUE RODRIGUEZ, AN 
INDIVIDUAL,

Respondent.
_______________________________________/

APPELLANT’S APPENDIX
VOLUME 8

ROBERT L. EISENBERG  (Bar # 0950)
Lemons, Grundy & Eisenberg
6005 Plumas Street, Third Floor
Reno, Nevada   89519
775-786-6868
Email:  rle@lge.net

ATTORNEYS FOR APPELLANT





1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28
LEMONS, GRUNDY

 & EISENBERG
6005 Plumas Street

Third Floor.
Reno, Nevada 89519

(775) 786-6868
Fax (775) 786-9716 -i-

CHRONOLOGICAL INDEX TO APPELLANT’S APPENDIX

NO. DOCUMENT DATE VOL. PAGE NO.

1. Complaint 11/15/06 1 1 - 10

2. Defendant Fiesta Palm’s LLC dba 04/23/07             1    11 - 19
Casino Resorts Answer to Plaintiff’s 
Complaint

3. Plaintiff’s 16.1 List of Documents and 09/24/11 1 20 - 30
Witnesses

4. Plaintiff’s Fifth Supplemental Early 01/14/08 1 31 - 35
Case Conference List of Documents and 
Witnesses

5. Plaintiff’s Sixth Supplemental Early 01/25/08 1 36 - 39
Case Conference List of Documents and 
Witnesses

6. Plaintiff’s Seventh Supplemental Early 07/01/08 1 40 - 45
Case Conference List of Documents and 
Witnesses

7. Plaintiff’s Eight Supplemental Early 07/25/08 1 46 - 50
Case Conference List of Documents and 
Witnesses

8. Plaintiff’s Ninth Supplemental Early 10/13/08 1 51 - 55
Case Conference List of Documents and 
Witnesses

9. Plaintiff’s Tenth Supplemental Early 10/30/08 1 56 - 60
Case Conference List of Documents and 
Witnesses

10. Demand for Jury Trial 4/14/09 61 - 63

11. Plaintiff’s Thirteenth Supplemental 5/01/09 1 64 - 68
Early Case Conference List of 
Documents and Witnesses

12. Plaintiff’s Fourteenth Supplemental 5/01/09 1 69 - 72
Early Case Conference List of 
Documents and Witnesses

13. Amended Complaint 07/08/09 1 73 - 82

14. Amended Order Setting Bench Trial 05/11/10 1 83 - 84

15. Rebuttal Expert Disclosure [NRCP 16.1 07/14/10 1 85 - 125
(a)(2)]



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28
LEMONS, GRUNDY

 & EISENBERG
6005 Plumas Street

Third Floor.
Reno, Nevada 89519

(775) 786-6868
Fax (775) 786-9716 -ii-

CHRONOLOGICAL INDEX TO APPELLANT’S APPENDIX

NO. DOCUMENT DATE VOL. PAGE NO.

16. Motion to Compel Responses to 07/28/10 1 126 - 134
Request for Production of Documents,
to Compel Further Responses to 
Interrogatories; Request for Sanctions; 
and Motion to Compel Independent 
Medical Examinations of Plaintiff

17. Plaintiff’s Opposition to Defendant’s 08/09/10 1 135 - 137
Motion to Compel Responses to Request
for Production of Documents, to Compel 
Further Responses to Interrogatories; 
Request for Sanctions; and Motion to 
Compel Independent Medical Examination
of Plaintiff

18. Plaintiff’s Pre-Trial Memorandum 09/27/10 1 138 - 145

19. Plaintiff’s Motion to Strike              11/10/10       1                146 - 150

20. Defendant The Palms’ Opposition to 11/23/10 1 151 - 157
Plaintiff’s Motion to Strike

21. Defendant Fiesta Palms, LLC Post-Trial 11/24/10 1 158 - 187
Brief

22. Plaintiff’s Confidential Trial Brief 01/13/11 1 188 - 206

23. Plaintiff’s Opposition to Defendants’ 01/14/11 1 207 - 239 
Motion for Mistrial

24. Defendant Fiesta Palms, LLC’s Motion 01/20/11 1 240 - 248
for Mistrial, or, Alternatively, Motion to
Strike Plaintiff’s Confidential Pretrial and
Trial Briefs on Ex Parte Application for
Order Shortening Time; Order

25. Reply in Support of the Palms’ Motion 01/26/11 2 249 - 257
for Mistrial, or, Alternatively, Motion
to Strike Plaintiff’s Confidential Pretrial
and Trial Briefs

26. Findings of Fact, Conclusions of Law, 03/10/11 2 258 - 261
and Order [re: Motion for Mistrial]

27. Findings of Fact, Conclusions of Law, 03/10/11 2 262 - 264
and Order [re: Motion to Strike 
Defendant’s Post-Trial Brief]

//
//



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28
LEMONS, GRUNDY

 & EISENBERG
6005 Plumas Street

Third Floor.
Reno, Nevada 89519

(775) 786-6868
Fax (775) 786-9716 -iii-

CHRONOLOGICAL INDEX TO APPELLANT’S APPENDIX

NO. DOCUMENT DATE VOL. PAGE NO.

28. Findings of Fact, Conclusions of Law, 03/10/11 2 265 - 268a
and Order [re: Plaintiff’s Rule 52
Motion on the Issue of Liability]

29. Findings of Fact, Conclusions of Law, 03/10/11 2 269 - 272
and Order [re: Motion to Strike 
Defendant’s Experts]

30. Verdict 03/14/11 2 273 - 274

31. Plaintiff’s Memorandum of Costs and 03/15/11 2 275 - 279
Disbursements Pursuant to NRS 18.020

32. Defendant Fiesta Palms, LLC, a Nevada 03/21/11 2 280 - 287
Limited Liability Company, d/b/a The 
Palms Casino Resorts’ Notice of Motion 

 and Motion to Tax Costs

33. Memorandum Re: Pre-Judgment 03/22/11 2 288 - 292
Interest

34. Defendant Fiesta Palms, LLC DBAThe 03/25/11 2 293 - 324
Palms Casino Resort’s Memorandum of
Points and Authorities in Support of its 
Motion for New Trial 

35. Declaration of Kenneth C. Ward in 03/25/11 2 325 - 411
       Support of Defendant Fiesta Palms, 

LLC’s Motion for New Trial

36. Declaration of Kenneth C. Ward (2nd) in 03/25/11 2 412 - 491
       Support of Defendant Fiesta Palms, 

LLC’s Motion for New Trial

37. Defendant Fiesta Palms, LLC DBA 03/28/11 3 492 - 523
The Palms Casino Resort’s Memorandum
of Points and Authorities in Support of its
Motion for New Trial

38. Declaration of Kenneth C. Ward in 03/28/11 3 524 - 686
Support of Defendant Fiesta Palms, LLC
Motion for New Trial

39. Defendant Fiesta Palms, LLC’s Notice of 03/28/11 3 687 - 688
Motion and Motion for New Trial

//
//
//



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28
LEMONS, GRUNDY

 & EISENBERG
6005 Plumas Street

Third Floor.
Reno, Nevada 89519

(775) 786-6868
Fax (775) 786-9716 -iv-

CHRONOLOGICAL INDEX TO APPELLANT’S APPENDIX

NO. DOCUMENT DATE VOL. PAGE NO.

40. Defendant Fiesta Palms, LLC’s Reply 04/01/11 3 689 - 692
Memorandum/Opposition to Plaintiff’s
Memorandum re: Pre-Judgment Interest

41. Amended Memorandum re: Pre- 04/05/11 3 693 - 696
Judgment Interest

42. Opposition to Defendant Fiesta Palms, 04/05/11 3 697 - 705
LLC., D/B/A The Palms Casino’s Motion
to Tax [sic] Costs

43. Judgment on the Verdict 04/12/11 3 706 - 708

44. Defendant Fiesta Palms, LLC, a 04/13/11 3 709 - 715
Nevada Limited Liability Company,
d/b/a/ The Palms Casino Resort’s Reply
to Plaintiff’s Opposition to the Motion to
Tax Costs

45. Notice of Entry of Judgment 04/15/11 3 716 - 721

46. Findings of Facts and Conclusions of 04/21/11 3 722 - 726
Law in Support of Verdict

47. Plaintiff’s Opposition to Defendants’ 04/22/11 4 727 - 820
Motion for New Trial

48. Notice of Motion and Motion to Amend 05/02/11 4 821 - 824
Judgment on the Verdict

49. Defendant Fiesta Palms, LLC, a Nevada 05/02/11 4 825 - 834
Limited Liability Company, D/B/A The 
Palms Casino Resort’s Reply to Plaintiff’s 
Opposition to the Motion for New Trial

50. Findings of Fact, Conclusions of Law, 09/19/11 4 835 - 837
 and Order [re: Motion to Amend 
Judgment on Verdict]

51. Findings of Fact, Conclusions of Law, 09/19/11 4 838 - 840
and Order [re: Motion to Tax Costs]

52. Findings of Fact, Conclusions of Law, 09/29/11 4 841 - 854
and Order Denying Defendant’s Motion
for New Trial

//
//
//



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28
LEMONS, GRUNDY

 & EISENBERG
6005 Plumas Street

Third Floor.
Reno, Nevada 89519

(775) 786-6868
Fax (775) 786-9716 -v-

CHRONOLOGICAL INDEX TO APPELLANT’S APPENDIX

NO. DOCUMENT DATE VOL. PAGE NO.

53. Plaintiff’s Motion for Reconsideration 10/5/11 4 855 - 976
of Order Granting Defendant’s Motion    5     977- 1149
to Retax Costs; Ex Parte Application 
for Order Shortening Time; Order

54. Defendant Fiesta Palms, LLC, a Nevada 10/14/11 5 1150 - 1191
Limited Liability Company, D/B/A The 
Palms Casino Resort’s Opposition to
Plaintiff’s Motion for Reconsideration
of Order to Retax Costs

55. Plaintiff’s Reply to Defendant’s 10/18/11 5 1192 - 1195
Opposition to Motion for Reconsideration 
of Order Granting Defendant’s Motion to
Retax Costs

56. Notice of Motion and Motion to Amend 10/18/11 5 1196 - 1197
the Order Denying Defendant’s Motion
for a New Trial

57. Memorandum of Points and Authorities 10/18/11 5 1198 - 1203
in Support of Motion to Amend the Order
Denying Defendant’s Motion for New 
Trial

58. Affidavit of Keith R. Gillette in Support 10/18/11 5 1204 - 1224
of Motion to Amend Order Denying 
Defendant’s Motion for New Trial

59. Notice of Appeal 11/04/11 6 1225 - 1257

60. Opposition to Motion to Amend the 11/04/11 6 1258 - 1270
Order Denying Defendant’s Motion for
New Trial

61. Order 11/17/11 6 1271 - 1272

62. Amended or Supplemental Notice of 12/13/11 6 1273 - 1278
Appeal

63. Amended Judgment on the Verdict 02/15/12 6 1279 - 1281

64. Second Amended or Supplemental 03/13/12 6 1282 - 1314
Notice of Appeal



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28
LEMONS, GRUNDY

 & EISENBERG
6005 Plumas Street

Third Floor.
Reno, Nevada 89519

(775) 786-6868
Fax (775) 786-9716 -vi-

CHRONOLOGICAL INDEX TO APPELLANT’S APPENDIX

NO. DOCUMENT DATE VOL. PAGE NO.

Trial Transcripts

65. Partial Transcript- Bench Trial 10/25/10 7 1315 - 1404
(Opening statements; Dr. Heaps)

66. Partial Transcript- Bench Trial 10/25/10 8 1405 - 1431
(Sheri Long)

67. Partial Transcript- Bench Trial 10/25/10 8 1432 - 1444
(Vikki Kooinga)

68. Partial Transcript- Bench Trial 10/26/10 8 1445 - 1579
Vol. 1 (Enrique Rodriguez)

69. Partial Transcript- Bench Trial 10/27/10 9 1580 - 1777
(Dr. Maryanne Shannon)

70. Partial Transcript- Bench Trial 10/27/10 9 1778 - 1810
Vol. 2 (Enrique Rodriguez)

71. Partial Transcript- Bench Trial 10/28/10 10 1811 - 1892
(Dr. Joseph Schifini)

72. Partial Transcript- Bench Trial 11/1/10 10 1893 - 2037
(Dr. Joseph Schifini)

73. Partial Transcript- Bench Trial 11/1/10 11 2038 - 2191
Vol. 1(Dr. Russell Shah)

74. Partial Transcript- Bench Trial 11/2/10 11 2192 - 2220
Vol. 3 (Enrique Rodriguez)

75. Partial Transcript- Bench Trial 11/2/10 12 2221 - 2339
Vol. 2 (Dr. Russell Shah)

76. Partial Transcript- Bench Trial 11/3/10 12 2340 - 2375
(Forrest P. Franklin)

77. Partial Transcript- Bench Trial 11/3/10 12 2376 - 2393
(Maria Perez)

78. Partial Transcript- Bench Trial 11/4/10 12 2394 - 2426
(Nicholas Tavaglione)

79. Partial Transcript- Bench Trial 11/4/10 13 2427 - 2543
(Terrance Dinneen)



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28
LEMONS, GRUNDY

 & EISENBERG
6005 Plumas Street

Third Floor.
Reno, Nevada 89519

(775) 786-6868
Fax (775) 786-9716 -vii-

CHRONOLOGICAL INDEX TO APPELLANT’S APPENDIX

NO. DOCUMENT DATE VOL. PAGE NO.

80. Partial Transcript- Bench Trial 11/5/10 13 2544 - 2676
(Dr. George Becker) 14 2677 - 2742

81. Partial Transcript - Bench Trial 11/5/10 14 2743 - 2777
(Dr. Jacob Tauber)

82. Partial Transcript- Bench Trial 11/8/10 14 2778 - 2894
(Dr. Walter Kidwell)

83. Partial Transcript- Bench Trial 11/9/10 15 2895 - 3004
(Dr. Louis Mortillaro)

84. Partial Transcript- Bench Trial 11/9/10 15 3005 - 3061
(Dr. Thomas Cargill)

85. Partial Transcript- Bench Trial 11/9/10 15 3062 - 3073
(Frank Sciulla)

86. Partial Transcript- Bench Trial 11/10/10 16 3074 - 3150
(Closing Arguments)

Hearing Transcripts

87. Defendant’s Motion for Jury Trial 10/20/10 16 3151 - 3163

88. Defendant’s Motion for Mistrial, etc. 01/27/11 16 3164 - 3186

89. Defendant’s Motion for A New Trial, 07/05/11 16 3187 - 3212
etc.





8 App. 1405



8 App. 1406



8 App. 1407



8 App. 1408



8 App. 1409



8 App. 1410



8 App. 1411



8 App. 1412



8 App. 1413



8 App. 1414



8 App. 1415



8 App. 1416



8 App. 1417



8 App. 1418



8 App. 1419



8 App. 1420



8 App. 1421



8 App. 1422



8 App. 1423



8 App. 1424



8 App. 1425



8 App. 1426



8 App. 1427



8 App. 1428



8 App. 1429



8 App. 1430



8 App. 1431





8 App. 1432



8 App. 1433



8 App. 1434



8 App. 1435



8 App. 1436



8 App. 1437



8 App. 1438



8 App. 1439



8 App. 1440



8 App. 1441



8 App. 1442



8 App. 1443



8 App. 1444





• 
. ORIGiNAL 

1 

1 TRAN 
Electronically Filed 

11/18/2010 10:22:57 AM 

2 , 

3 DISTRICT COURT. 

4 CLARK COUNTY, NEVADA CLERK OF THE COURT 

5 ENRIQUE RODRIGUEZ, 

6 Plaintiff, 
CASE NO. A-531538 

7 v. 
DEPT. X 

8 FIESTA PALMS, LLC, 

9 Defendant. 

10 

11 

12 

13 

14 

15 

BEFORE THE HONORABLE JESSIE WALSH, DISTRICT COURT JUDGE 

TUESDAY, OCTOBER 26, 2010 

REPORTER'S PARTIAL TRANSCRIPT 
BENCH TRIAL 

TESTIMONY OF ENRIQUE RODRIGUEZ 
VOLUME I 

16 APPEARANCES: 

17 

18 

19 

20 

21 

22 

23 

24 

For the Plaintiff: 

For the Defendant: 

STEVEN M. BAKER, ESQ. 
ROBERT S. CARDENAS, ESQ. 

KENNETH C. WARD, ESQ. 

25 
RECORDED BY: VICTORIA BOYD, COURT RECORDER 

RECEIVED 
NOV 18 2010 

cr..&m< OF THE COURT 

AVTranz 
E-Reportlng and E-Transcription 

Phoenix (602) 263-0885 • Tucson (520) 403-8024 
Denver (303) 634-2295 

8 App. 1445



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

• 
2 

TABLE OF CONTENTS 

October 26, 2010 

Bench Trial 

Plaintiff's Witness (es) : 

Enrique Rodriguez........................................ 3 

Defendant's Witness (es) 

None 

, 

AVTranz 
E-Reporting and E-Transcription 

Phoenix (602) 263-0885 • Tucson (520) 403-8024 
Denver (303) 634-2295 

t' .. 
8 App. 1446



• 
3 

1 

2 

3 EXHIBITS 

4 

5 

6 Page 

7 PLAINTIFF'S: 

8 Exhibi t (s) 9........................................ 39 
9 

10 

Exhibit(s) xx (Last # in sequence) .................. 43 

11 DEFENDANT'S: 

12 None 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

AVTranz 
E-Reportlng and E-Transcription 

Phoenix (602) 263-0885 • Tucson (520) 403-8024 
Denver (303) 634-2295 

J 

8 App. 1447



1 

2 

3 

4 

• • 
4 

TUESDAY - OCTOBER 25, 2010 - 1:14 P.M. 

[Designation of record begins at 1:14 p.m.] 

THE COURT: Good afternoon. Please be seated. 

THE MARSHAL: Now that the Judge is seated, we can -- do 

5 we need to call the case? 

6 THE COURT: Remain standing, please, while the Clerk 

7 swears you in. 

8 ENRIQUE RODRIGUEZ, PLAINTIFF'S WITNESS, SWORN 

9 THE CLERK: State and spell your name for the record. 

10 THE WITNESS: My name is Enrique Rodriguez. 

11 E-N-R-I-Q-U-E. Rodriguez, R-O-D-R-I-G-U-E-Z. 

12 THE COURT: Whenever you're ready, Mr. Baker. 

13 MR. BAKER: Good morning, Your Honor. 

14 THE WITNESS: Good morning. 

15 THE COURT: Afternoon, Mr. Baker. 

16 MR. BAKER: Oh. Good afternoon, Your Honor. 

17 DIRECT EXAMINATION 

18 BY MR. BAKER: 

19 

20 

21 

22 

23 

24 

25 

Q 

A 

Q 

A 

Q 

A 

Q 

Enrique, you've been waiting a long time for this. 

Yes, I have. 

Are you nervous? 

Actually, a little bit. 

Okay. 

Or actually a lot, yes. 

There's water next to you, and if you need a break 

I\VTranz 
E-Reporting and E-Transcrlptlon 
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1 I'm sure we can ask Her Honor to accommodate you. I know that 

2 sometimes it can get ocerwhelming. 

3 A Thank you. 

4 Q Is that fair to say? 

5 Let's just make a brief introduction of you. Where 

6 were you born? 

7 A I was born in Los Angeles, California. 

8 Q How long did you live in Los Angeles? 

9 A All my life. Pretty much. 

10 Q Mostly in Riverside? 

11 A Mostly in Riverside. 

12 Q What other areas of Los Angeles did you live in? 

13 A The area of Long Beach. 

14 Q And you went to high school in Long Beach? 

15 A Yes. 

16 Q Which high school did you attend? 

17 A I went to Banning High School. 

18 Q Were you involved in sports and activities during 

19 your high school years? 

20 A Yes. 

21 Q Can you explain to the Judge some of the physical 

22 things that you liked to do, just growing up and living into 

23 young adulthood? 

24 A I liked -- when I was in high school, even in junior 

25 high school, I participated in track, cross-country. 

AVTranz 
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1 Actually, I was one of the youngest ones to participate in the 

2 Palos Verdes Marathon. 

3 Q What's the Palos Verdes Marathon? 

4 A It's a annual marathon that they had in the City of 

5 Palos Verdes, next to Rolling Hills. And I was just in junior 

6 high school when I ran that marathon. It was a non-stop 

7 marathon. And I did that in junior high school. So I was 

8 really proud of being able to do that. 

9 Q And did you also participate in sports and 

10 activities in your high school years? 

11 A Yes, I did. 

12 Q Will you talk about things that you liked to do? 

13 A In high school I was on the track team and the 

14 cross-country team. 

15 Q So you were a runner? 

16 A Yes, I was. 

17 Q And is that something that you enjoyed as part of 

18 your daily activities, something that gave you comfort? 

19 A Absolutely. 

20 Q How long did you keep running? My wife's a 

21 marathoner is why I'm asking. 

22 A 

23 Q 

24 correct? 

25 A 

Pretty much all my life. 

There was a point in time that that stopped, is that 

Yes. 

. . 
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1 Q And it stopped as associated with the incident that 

2 we're here to discuss today? 

3 A Correct. 

4 Q Prior to the incident that we're here to discuss 

5 today, explain to the Judge some of the other things that you 

6 like to do? 

7 A In the physical, I like doing pretty much anything 

8 that involved physical activity, whether it was racquetball, 

9 whether it was jogging, running, playing basketball. Me and 

10 my life care companion, partner of 28 years, we --

11 Q You've been concerned whether or not to call her a 

12 wife in this courtroom? 

13 A Or spouse. We've been together for 28 years. So we 

14 raised foster kids for over ten years in Riverside, so we were 

15 licensed foster parents. 

16 Q And how many foster children would you have in the 

17 house? 

18 A At one time we had up to nine foster children. We 

19 had a very large home. 

20 Q Now, you hear sometimes stories about foster homes 

21 being unhappy places. Would you describe to the Judge how 

22 your house was with these nine kids? 

23 A Well, our house was fun. We had up to 100 children 

24 that went through our home. And fortunately, we put them 

25 through high school. And I spent my time -- we spent our time 
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1 raising the kids. So our life was fun. We did sports with 

2 them. I was on the booster club. 

3 Q What's the booster club? 

4 A At that high school that we put them through was 

5 Poly High School in Riverside. And the booster club was a 

6 club with Poly High School that participated in high school 

7 and boostering the football team. 

8 So before Poly High School had the football game, we 

9 would have a barbecue for them. So they would walk across the 

10 street to one of the homes and we would barbecue for everybody 

11 on the football team before the football game. So I would 

12 barbecue with them. And it was just kind of an encouragement 

13 for the kids. 

14 Q It makes you a little more comfortable to talk about 

15 your family now, huh? 

16 A Yeah, because, you know, when you were asking me 

17 about sports, that's something that I participated. And I was 

18 fortunate with my type of work in real estate to be able to be 

19 there for them. So I would go and actually I can actually say 

20 I've never missed any of the football games. Or even -any of 

21 their practices. 

22 Q Now, that's an interesting topic that you're 

23 bringing up. The kind of interplay between the lifestyle that 

24 you chose for the children and the lifestyle that you chose 

25 with the real estate. Can you speak to the Judge a little 

IlVTranz 
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1 about that? 

2 A Well, ever since high school I got involved in real 

3 estate as an investor. And fortunately as an investor, I was 

4 able to make a very good living in real estate. That gave me 

5 the opportunity to spend time with friends, family, and with 

6 all the kids that we were raising. 

7 So when it came to all my kids, I was able to go to 

8 their practices after school. I was able to -- for example, a 

9 lot of my kids were in football. So I was able to be at their 

10 practices. I was able to go to their games. Some of my kids 

11 were in cross-country. 

12 So whatever sports they liked, I was able to be 

13 there to encourage them. And--

14 Q The question was, how did that interplay in with 

15 your real estate lifestyle? 

16 A With my real estate lifestyle? Well, because of the 

17 time constraints, I guess, most people work 9:00 to 5:00. I 

18 was able to not have that 9:00 to 5:00. I was able to make my 

19 own hours. If that's --

20 Q Yeah, that's what I'm saying. 

21 A Pretty much --

22 Q Would you explain to the Judge really how that 

23 worked? I mean, I have more than a 9:00 to 5:00 job. Go 

24 ahead and -- and she has a 6:00 a.m. to 3:00 a.m. job. So can 

25 you please explain to her a little bit of the leisure that you 

, 
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1 were able to achieve? 

2 A Okay. So whether I was on the side of purchasing 

3 the property, fixing the property up, it wasn't always 9:00 to 

4 5:00. At times I would have subcontract people to work, and 

5 it wasn't always having to be there. And fortunately, the 

6 escrow, the title, they took care of their side. I took care 

7 of my side. 

8 And fortunately the checks still came in. So there 

9 was always food on the table. And there was always time for 

10 me and our kids. 

11 Q Were there times that you closed a big deal and 

12 simply took off unlimited time spend with the kids? 

13 A Oh, absolutely. You know, when -- I was a lucky 

14 guy, you know. When I looked at my checks it wasn't $279 or 

15 $789. It was $78,000. So those are the checks that I looked 

16 at. And I was blessed, you know. I was able to learn a 

17 system, I was able to learn techniques, I was able to look at 

18 it like that because I started right out of high school to 

19 learn how to do real estate. 

20 Q Let's talk about that. How do you start out of high 

21 school to learn how to do real estate? 

22 A Well, when I was still in high school I was 

23 fortunate that I met a gentleman that did real estate in 

24 Gardena, California. 

25 Q In where? 
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1 A Gardena, California. 

2 Q Okay. Go ahead. 

3 A And he was in real estate already. And he had a 

4 broker's license. And as a matter of fact, I'm still friends 

5 with him. And he was a -- and he still is a private 

6 investigator for a real estate mortgage insurance company. 

7 Q What is his name? 

8 A His name's Dudley [phonetic]. And at that time his 

9 company was building condominiums. So he called on me and he 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

said, "Hey, we just built all these condominiums," like 200 of 

them, and they were ready to go on the market. 

So I'm just in high school and he calls me, and next 

thing you know he says, "Hey, would you like to get involved? 

They're brand-new. All we need is to kind of clean the 

windows, prepare them for agents or whatever to be sold." So 

he goes, "I'll pay you basically whatever you want. Eight, 

ten dollars an hour." Here I am, still in high school. 

And I'm like, "How can I miss an opportunity like 

that?" 

"You know, you don't have to be on the time clock. 

Just write down on your own what time you come in and what 

time you leave. And I'll come every day and I'll take you out 

to lunch." 

So I'm like, "That sounds pretty good." 

So I start working like that. And he comes every 
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1 day for lunch and he takes me out and he treats me for lunch. 

2 So I realized at that time, all I gotta do is do a 

3 good job and be honest. And not cut any corners. And do my 

4 time clock right. And if I do that, I'm a lucky guy. 

5 And I did exactly that. 

6 Q Were your parents okay with that? 

7 A Absolutely. Because he became friends with my 

8 family. 

9 Q Did your parents instill in you this balanced 

10 lifestyle? Work and love and family? 

11 A Absolutely, yes. 

12 Q Would you tell the Judge a little bit about the 

13 makeup of your family when you were growing up? 

14 A I come from a family of eight brothers and two 

15 sisters. And my parents were very into everybody should go to 

16 college and get an education. And everybody went to college 

17 and got an education. 

18 Q Did you? 

19 A I was pretty much the one that went to college, went 

20 to fire science, and wanted to become a firefighter. At that 

21 very time is when I met Dudley. And it's kind of strange, 

22 because my stepson became the firefighter and he's a 

23 firefighter with the City of Los Angeles, and he's a paramedic 

24 firefighter. 

25 Q Up to the time of this accident, were you close with 
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1 your mom, your dad, your sisters and your brothers? 

2 A I still am, and I am very close, yes. 

3 Q Did you take joy in your relationship with them? 

4 A Absolutely. 

5 Q Would you explain for the Judge some of the things 

6 that your family would do? 

7 A Some of the things that my family would do. We'd 

8 always get together, have barbecues. We get together on birth 

9 dates. We're -- our nuclear family is very close. 

10 Q Did you say eight brothers and two sisters? 

11 A Eight brothers and two sisters. 

12 Q Other than you? 

13 A With me it's eight. 

14 Q No wonder you were comfortable in the foster home 

15 environment. You had a tribe of your own, huh? 

16 A Yeah, you know, Maria always said, "When we get a 

17 big house let's fill it up with kids." 

18 Q 

19 A 

20 Q 

21 A 

22 Q 

23 A 

24 Q 

25 A 

When did you meet Maria? 

I met Maria 28 years ago. 

Where did you meet her? 

She happened to be my next-door neighbor. 

Did you grow up with her? 

Actually not. I didn't grow up with her. 

When did she become your next-door neighbor? 

She became my next-door neighbor when she became a 
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1 widow. Her husband passed away. 

2 Q Sorry. 

3 A And then she came back home to the neighborhood with 

4 her little son. And I raised her son. 

5 Q Did he want to be a fireman when he was little? 

6 A Actually, he wanted to be a trash can man. 

7 Q Right. 

8 A Yeah, that's what he wanted to be. 

9 Q That's a "Sesame Street" thing? 

10 A Yeah. 

11 Q Okay. And have you and Maria been together 

12 consistently since she moved back in the neighborhood? 

13 A Ever since. Yes. 

14 Q And prior to the time of this accident, can you 

15 describe your relationship with her? Was it a loving one? 

16 A Yes. Yeah, it was very -- it was great. 

17 Q Who was considered to be the bread earner in the 

18 family? 

19 A Me. 

20 Q Is that a position you took pride in? 

21 A Absolutely, yes. 

22 Q Is that something you also learned from your family? 

23 A Yes. 

24 Q Was there a time, shortly before the incident 

25 occurred, that Maria had an unfortunate medical scare? 
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1 A Yes. 

2 Q Would you explain to the Judge what occurred? 

3 A Well, what happened is I had a great insurance 

4 policy with Blue Cross or Blue Shield, and they discovered 

5 that she had some lumps in her breast. And we went through 

6 several months with that problem, and fortunately they were 

7 it wasn't as bad as it could have been, so we got the all 

8 clear. 

9 And so we decided, "Let's go to Las Vegas. Let's 

10 clear our head. Let's go out there and just kind of relax. 

11 Get away." It was really tough. 

12 So we came to Las Vegas. 

13 Q How'd you get to Las Vegas? 

14 A We drove. 

15 Q Did you drive together? 

16 A Yes. 

17 Q And is it kind of a laughing, "Oh, thank God" kind 

18 of trip? 

19 A Yes. 

20 Q Where were you staying? 

21 A At Harrah's Casino. 

22 Q Why were you staying at Harrah's? If you could tell 

23 the Judge? 

24 A Why at Harrah's? Well, we had a diamonds card. 

25 Diamonds players card. So we were kind of, you know, 

. 
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1 complementary this, complementary that. So it was -- it was 

2 at Harrah's Casino, and I believe were comped at Harrah's 

3 Casino. And Maria really enjoyed playing the slot machines. 

4 And so that's why we came to Harrah's Casino. 

5 Q Yes. I'm sorry, go ahead. 

6 A And we came to that particular casino because they 

7 set us up really good in a nice suite. 

8 Q And that's kind of enjoyable, isn't it? 

9 A Oh, absolutely. It was. 

10 Q And after you got to the casino, would you explain 

11 to the Judge what you and Maria did for the first few hours? 

12 A Well, for the first few hours, you know, we had a 

13 good time. Everything was good. And then basically what 

14 happened was when the evening came she was feeling a little 

15 tired. Because she was actually on medication. 

16 So I tucked her into bed. I remember this very 

17 clearly. I tucked her into bed. And she said, "Why don't you 

18 go out, have fun? And -- now that I'm very comfortable, go 

19 see if you can find one of your friends out here in Las Vegas. 

20 And, because I'm just going to fall asleep and, you know, you 

21 really took care of me, so just go out and have some fun." 

22 Q 

23 A 

24 Las Vegas. 

25 Q 

Why did you have friends here in Las Vegas? 

Because some of my friends moved from California to 

During the boom? 

. 
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1 A Yeah. 

2 Q And were you going to try to see somebody in 

3 particular? 

4 A Not really, but I did have an option of different 

5 friends. 

6 Q Okay. Were you able to find anybody? 

7 A No. 

8 Q And what happened then? 

9 A What happened then? On my way back I'm just driving 

10 down, I believe Flamingo, and there's a marquee that said 

11 "Monday Night Football," at the Palms. And I 

12 Q Have you been to the Palms before? 

13 A Pardon me? 

14 Q Have you been to the Palms before? 

15 A Yes. 

16 Q Okay. Have you been to the Sportsbook inside the 

17 Palms before? 

18 A No. 

19 Q All right. How many times have you been at the 

20 Palms before? 

21 A 

22 Q 

23 before? 

24 A 

25 Q 

About six times. 

And what did you do when you were in the Palms 

Played slot machines. 

Is that because you were with Maria the other times 
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1 you were at the Palm? 

2 A Yes. 

3 Q And slot machines is kind of her thing? 

4 A Slot machines is kind of her thing, so I kind of 

5 hang around her. And she loves the slot machines. 

6 Q Do you love them? 

7 A Not really. Not as much as her. 

8 Q So this time she wasn't there and you didn't have to 

9 play the slot machines, is that fair to say? 

10 

11 

12 

13 

14 

A 

Q 

A 

Q 

A 

Yes, and I just went to watch Monday Night Football. 

About what time did you arrive at the hotel? 

About 6:00. 

What did you do? 

Arrived at the hotel and went straight to the Race 

15 and Sports book area. 

16 Q And is the Sportsbook in the Race and Sportsbook 

17 area? 

18 A There's a 

19 Q Is it the same thing? 

20 A Yes. 

21 Q Did you know how to get there or did you have to ask 

22 directions? 

23 A I just walked in the doors and just kind of went in 

24 there. I pretty much knew how to get there. 

25 Q What'd you do then? 
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1 A Once I got there, walked in the open area and just 

2 stood there and watched the TV on the big screen TVs. 

3 Q By the way, do you remember how the Monday Night 

4 Football was advertised? Was it -- I'm forgetting, "Monday 

5 Night Football Frenzy with Brandy Beavers"? 

6 MR. WARD: Objection; leading. 

7 THE COURT: Sustained. 

8 BY MR. BAKER: 

9 Q Do you remember how it was advertised? 

10 A Yes. 

11 Q How was it advertised? 

12 A Pretty much the way you said it. 

13 MR. BAKER: It was a little leading, but I didn't think 

14 it was that important. 

15 BY MR. BAKER: 

16 Q Did you have any idea who Brandy Beavers was when 

17 you saw that sign? 

18 A No. 

19 Q So was it an issue that you were going to see Brandy 

20 Beavers or were you going to go see a football game? 

21 A A football game. 

22 Q When you arrived at the Sportsbook, would you 

23 describe to the Judge, please, the environment that was going 

24 on side the Sportsbook? 

25 A The --
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1 Q What was happening? 

2 A The environment was, I would say rowdy. 

3 Q What was happening? 

4 A Well, besides the -- watching the football game, the 

5 Palm employees were throwing -- actually were throwing several 

6 different items in the air. And some of them were t-shirts, 

7 some of them were the water bottles, and some of them were 

8 actually NFL footballs. 

9 And one of the footballs that they threw actually 

10 hit a television set that was mounted on the wall. And when 

11 that hit that television set, there was a couple that was 

12 sitting right underneath it. And it moved it so crazy that 

13 the people that sat underneath it kind of just ran, because it 

14 almost fell on top of them. 

15 And also, the girls that were doing this were not 

16 only throwing these things, but they were blindfolding each 

17 other and spinning each other around at the same time they 

18 were throwing this. And yeah, that's the -- it was kind of 

19 that was the environment. 

20 Q Would you describe to the Judge the layout of the 

21 Sportsbook as you remember it? The physical layout. 

22 A The physical layout? It was -- you have the 

23 entrance that was kind of like crowded. It was kind of like 

24 -- like, to the right of me, it was open. But there was 

25 people to the right of me. And then you had the monitors in 
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1 front of me with some chairs. And straight ahead was an aisle 

2 where I can see the employees that were doing this. 

3 Q The girls? 

4 A The girls. And then up front you could see the big 

5 screen TVs. 

6 Q Where were you standing? 

7 A I was standing at the entrance where you can walk in 

8 to the actual -- if you want to keep going in, there was an 

9 entrance where I was standing. 

10 Q Was that the best view of the football screen? 

11 A I would say no. 

12 Q And what were you doing when you were standing 

13 there? 

14 A I was just standing there, watching TV. 

15 Q Were you watching the football game? 

16 A Yes. 

17 Q And how long were you watching the football game 

18 before anything happened? 

19 A 

20 Q 

21 happened? 

22 A 

23 Q 

24 A 

25 Q 

m 

Can you repeat the question? 

How long were you watching the game before anything 

I would say a little over an hour. Yeah. 

Were you drinking? 

No. 

Were you smoking? 
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1 A No. 

2 Q Were you speaking to anybody around you? 

3 A No, not really. 

4 Q Watching a big screen TV? 

5 A Just watching the big screen TV. 

6 Q During that period of time, did you have the 

7 opportunity to see other promotional items being thrown into 

8 the audience? 

9 A Yes. 

10 Q How many occasions were promotional items thrown 

11 into the audience by the girls who were throwing them into the 

12 audience? 

13 A From what I saw and from what I recall, I would say 

14 about six occasions. 

15 Q How many girls were there? 

16 A I recall three girls. 

17 Q And how were they dressed? 

18 A They were dressed in like cheerleader outfits. 

19 Q And you've seen cheerleader outfits before on the 

20 football fields, right? 

21 A Yeah. Yes. 

22 Q Describe to the Judge what would happen with respect 

23 to when they would throw the promotional items out. What 

24 would they do and how the environment in the bar was 

25 responsive? 
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1 A Well, it was like to motivate the audience. It was 

2 to make it was to entice the audience. It was to get a 

3 response. 

4 MR. WARD: Calls for speculation opinion testimony. Move 

5 to strike. 

6 THE COURT: With respect to the characterization of 

7 response, but otherwise I think his response was fine. 

8 MR. BAKER: Thank you, Your Honor. 

9 BY MR. BAKER: 

10 Q And was the crowd responding? Reacting? 

11 A Yes. 

12 Q And in what fashion? 

13 A Well, people jumping. People putting their hands in 

14 the air [demonstrating]. People moving. People going 

15 wherever items went. People basically going where items were 

16 thrown, whether it was a t-shirt, whether it was a football. 

17 Or, like I said, a football actually an NFL football, if 

18 you know what a football is 

19 Q I do. 

20 A It hit that TV. There was movement where that 

21 landed. There was movement. 

22 So yeah, it made movement. It made people respond. 

23 There was impact. 

24 Q 

25 you? 

Is there a point in time that something occurred to 
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1 A Yes. 

2 Q What -- would you please tell the Judge what 

3 happened? 

4 A Well, what happened to me is a water bottle was 

5 thrown in my direction. And it happened so fast that there 

6 was this lady sitting down in front of me at a monitor where 

7 there was a TV. I'm standing there, watching the big screen 

8 TV. And when the ball's in flight hands move in the air 

9 [demonstrating] and this lady, for whatever reason, she 

10 decided to get up out of her chair, turn around, and run. I 

11 mean literally run towards where I'm standing and just take a 

12 total dive, body dive. 

13 And while I'm standing, she lands right on my knee. 

14 And my knee just goes inwards. While I'm standing there. And 

15 when it goes inwards I hear a pop. And there wasn't really 

16 much I can do about it. I mean, it happened so fast. 

17 Q How did your body move as a result of being impacted 

18 on the side? 

19 A Well, there wasn't so much I can do. So--

20 Q Are you okay? 

21 MR. BAKER: Your Honor, can I approach the witness? 

22 THE COURT: Sure. 

23 BY MR. BAKER: 

24 Q 

25 A 

Do you need a second? 

[Nodding] 
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MR. BAKER: Your Honor, can we take a minute? 1 

2 THE COURT: Sure. Do you want a five-minute break or 

3 something? 

4 

5 

6 

7 

8 

9 

THE WITNESS: Well 

MR. BAKER: Yeah. If that's okay. 

THE COURT: Sure. 

[Recess] 

THE CLERK: Court is back in session. 

THE COURT: Please be seated. 

10 Okay. Mr. Baker, whenever you're ready to resume, 

11 we're ready. 

12 

13 

MR. BAKER: Thank you, Your Honor. 

Recall Enrique Rodriguez. 

14 THE COURT: Okay. Please come forward, 

15 THE WITNESS: Thank you. 

16 THE COURT: Whenever you're ready, Mr. 

17 MR. BAKER: Thank you, Your Honor. 

18 THE WITNESS: Thank you. 

sir. 

Baker. 

19 ENRIQUE RODRIGUEZ, PLAINTIFF'S WITNESS, PREVIOUSLY SWORN 

20 DIRECT EXAMINATION CONTINUED 

21 BY MR. BAKER: 

22 

23 

Q Mr. Rodriguez --

THE WITNESS: Thank you, Your Honor. 

24 BY MR. BAKER: 

25 Q -- I'm going to take you through it a little bit 
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1 faster. I think that would be better for all. 

2 But as a result of being impacted on your knee, you 

3 described what your body did to some detail. Did your body 

4 come into contact with anyone else's bodies in the Sportsbook? 

5 A Yes, it did. There was a gentleman standing next to 

6 me, and when the impact hit my knee, my body went backwards, 

7 it fell back. I hit the gentleman next to me when I twisted, 

8 and my body torqued. And the gentleman standing next to me, I 

9 landed on him, and instead of me falling all the way to the 

10 ground, he kind of broke my fall. And then I remember 

11 apologizing to him, and I apologized to him and he said, 

12 "Don't worry about it. It wasn't your fault." 

13 And there was like a little metal stand next to us 

14 that we crushed together, and so I kind of tried to get my 

15 balance and my equilibrium, and I kind of came back up. And 

16 then I remember trying to extend my knee, and it just was --

17 it hurt, and I couldn't -- I couldn't put any weight on it. 

18 And I just thought, "This is bad. This ain't good." 

19 Q What did you do next? 

20 A What I did next is, I waited for a moment and I 

21 thought, "Wow, what do I do next?" 

22 So it wasn't too much after that that the lady went 

23 back to her seat, and there was a gentleman with her. So it 

24 wasn't too much after that that they took off. So I decided 

25 to hop to that vacant seat, and I sat there. And I thought, 
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1 "Wow. What do I do next?" 

2 So I thought, "Well, I better go find a security to 

3 make a report." And that's what I did next. 

4 Q And continue. 

5 A So from there I started to look for security, and I 

6 kind of hopped, wobbled out of there because I really didn't 

7 want to bring attention there. There was a lot of people, and 

8 I didn't want to bring attention to myself. So I started 

9 going out of that little area, and there's a bar right outside 

10 of there. So I just started going out, walking out, and I 

11 continued looking for a security area. And I remember running 

12 into an employee there, and I asked them, "Where is the 

13 security office here?". 

14 Q How far of a distance did you have to go? 

15 A All the way to that area, from what I recall, it was 

16 at this moment, I don't recall. 

17 Q How was your knee feeling during that time? 

18 A I was in pain. It was -- it was hurt. 

19 Q Describe it. 

20 A It was aching. It was a sharp pain, pressure. 

21 There was a lot of pressure in my knee. And I remember when I 

22 ran into that employee, I said, "Can you get me a wheelchair?" 

23 Q 

24 before? 

25 A 

Had you ever felt anything like that with your knee 

No, never. 
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1 Q Had you ever been treated for your knee before? 

2 A No. 

3 Q Had x-rays of your knee before? 

4 A No. 

5 Q MRIs of your knee before? 

6 A No. 

7 Q Okay. This was new to you? 

8 A Yes. 

9 Q Okay. What happened then? 

10 A I asked the employee for a wheelchair, and they 

11 said, "Well, the security podium is real close. Just follow 

12 me." So I'm like, "All right. I'll follow you." So here I 

13 go, just hopping, hopping, hopping, following their 

14 instructions. 

15 So I finally make it to the podium, and I start 

16 explaining, "Hey, this is what happened." So they gave me a 

17 sheet. "All right. Just fill out the -- the accident report, 

18 voluntary sheet. And we need your California driver -- your 

19 I.D." 

20 So I comply and I give them everything. And then 

21 they say, "Just fill it out." And then so I'm thinking, "Wow, 

22 just like that?" 

23 And so I looked around and I think, well, where do I 

24 sit at to fill this out? So the area that were there were 

25 slot machines. So I hopped to a slot machine and -- and I 
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1 tell them at the podium, I said, "Why don't you go and get 

2 witnesses? There were witnesses there. Go find some 

3 witnesses, because they saw what happened. I told them 

4 everything that happened." 

5 So a little bit after that, I see no action, and I'm 

6 right there at the slot machine, and nothing's happening. So 

7 I go back there to the podium and I said, "You got to go find 

8 some witnesses." So eventually --

9 Q How far was the podium from the slot machine? Was 

10 it right there? 

11 A Yeah. From where I was at it was very close because 

12 I can see it. 

13 So eventually a security guy comes to me and says, 

14 "Well, I'm going to go look for those security -- for the 

15 witnesses, but I'm going to instruct them not to fill it out 

16 because it's voluntary only. So I'm going to advise them not 

17 to fill it out." 

18 And I'm thinking in my head, "That doesn't sound 

19 right." 

20 So then I thought -- I'm right here on the slot 

21 machine filling it out, this guy just told me this. I 

22 thought, "No, no, no." And he starts taking off. 

23 So then I figured, "I better follow him because I --

24 I better point them out," because I remembered who' I fell 

25 into. So with that kind of a response from him, I think it 
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1 would be more prudent for me to kind of go with him. So here 

2 I go again hopping on my good leg. So here I go hopping back 

3 to the area. 

4 Now about that time, when I was with him, I said --

5 they said, "Do you need medical attention?" 

6 I said, "Yeah, go ahead and call them for me." 

7 So by that time, me filling out the report, and all 

8 this going on, by the time we get back to the area of the 

9 incident, the medical comes. So right when I'm getting there, 

10 the medical gets there at the same time. So I'm ready to 

11 point everybody out, and the medical comes for me. 

12 Q Why was it important to you to point everybody out? 

13 A It was important because I felt that this injury 

14 all of a sudden the -- the way that it felt, and what 

15 happened, I thought that it would be necessary that it would 

16 be reported, that it would be on paper, that -- I -- I just 

17 you know, I'm just the kind of guy that, you know, certain 

18 things in life -- I just felt like that. 

19 Q Were you afraid somebody might deny it happened? 

20 A Yes. 

21 Q Okay. What happened next? 

22 A So we -- we all get there at the same time, and 

23 right before I go into that same area the -- the emergency 

24 team comes, so I don't make it in that area. They say, "Can 

25 you have a seat in the bar area." 
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1 So I sit there, I get my attention. Security guy 

2 goes inside, and they tend to me. So they take my vitals, and 

3 they do all that, and then they say, "Do -- would you like to 

4 be transported?" 

5 Q I'm a little confused. Is this the same ambulance 

6 service, or did they corne back to the hotel? 

7 A Yeah. Eventually they do corne back. They do corne 

8 back. And the reason they carne back -- what ended up 

9 happening, at that time they tell me, after they do my vitals 

10 -- I tell them, "You know what, I'm still filling out the 

11 security report, okay? It hasn't been filled out. I'm kind 

12 of wanting this guy to get the -- the the witnesses." 

13 So I have these concerns on my mind. I want him to 

14 get the witnesses. They're tending to me, and all of a sudden 

15 one of the EMTs says, he goes, "Where -- where are you staying 

16 at?" 

17 I say, "Well, I'm parked in valet here." 

18 He says, "Oh, then you can drive to the hospital 

19 because the hospital is right around the corner." He says, "I 

20 think you can drive to the hospital because it's your left 

21 knee." 

22 And I'm thinking, "Okay." He goes, "It's just 

23 around the corner." 

24 So with that is what -- is what he's telling me. So 

25 I'm thinking, "Wow. Oh, okay." So then they decide to leave 

I\VTranz 
E-Reporting and E-Transcrlptlon 

Phoenix (602) 263-0885 • Tucson (520) 403-8024 
Denver (303) 634-2295 

8 App. 1475



• • 
32 

1 and they told me that. 

2 So then I'm thinking, okay. And I haven't filled 

3 out this report. The podium has my driver's license, and he 

4 just told me that. So I'm stuck here with that information. 

5 I haven't filled out the report. So then I looked a little 

6 further and I see some tables. 

7 So they decide to leave. 

8 Q Who is they? 

9 A The emergency. 

10 So then I see not too far from there some tables. 

11 So then I hop to the tables, and I sit there, and then I start 

12 filling it out again. And then the security comes out, and he 

13 passes by the tables, and I ask him, "Did you -- did you get 

14 any witnesses?" 

15 And he kind of ignored me. And I said, "Did you get 

16 any witnesses' statements?" 

17 He goes, "Well, maybe -- maybe I did; maybe I 

18 didn't; maybe a couple." And I'm like, "Okay." 

19 So I continued filling it out, and then he did make 

20 a comment during all this conversation that I talk to him, the 

21 same security guy. He says, "Either way, you cannot sue the 

22 casino because it wasn't an employee that hit you." And I 

23 looked at him, and I just kind of shrugged my shoulders, and I 

24 thought, "Wow, where did that come from?" 

25 So I'm sitting at the table and I'm filling 

. 
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1 everything out, and then that -- and then all of a sudden I 

2 begin to sweat really badly, and I'm thinking, "Wow, I think 

3 this is a little bit more than I can handle." 

4 So then I tell the security guys, I said, "You know 

5 what, I don't think I'm going to be able -- you know, my pain 

6 is excessive. I'm not feeling good anymore. Can you please 

7 call 9-1-1 for me?" 

8 And then the security guard that's right here says, 

9 "We're not calling 9-1-1 for you. You already blew it. We 

10 called them; you didn't go with them." 

11 And I looked at -- I looked at them, and then the --

12 another security guard that was sitting with him looked at him 

13 and said, "We can't do that to him. We have to call 9-1-1 for 

14 him." 

15 Q Did they call? 

16 A Yeah, they eventually called. 

17 Q How long after that statement was it that 9-1-1 came 

18 and the EMTs came to the casino? 

19 

20 

21 

22 

23 

24 

25 

A How long after that statement? That 

couple minutes before he decided to call 9-1-1 

Q 

A 

Q 

A 

pain-wise. 

How --

yeah. 

were you feeling at this time? 

You know, I was -- I was hurt. I was 

But after that statement, you know, 
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1 frustrated. You know, I -- I was very shocked. 

2 And then to make matters even worse, the guy comes, 

3 I says, "Can you please make me a copy of my voluntary report 

4 that I just filled out, and please bring me a copy of my drive 

5 please bring me my driver's license, too." 

6 How is your knee feeling at this time? Q 

7 A Oh, my knee was -- it was pain. It was -- it was 

8 like like it just wanted to buckle in. 

9 Q Were you placed on a gurney by the EMTs? 

10 A Yes. 

11 Q Were you taken from the casino to the hospital? 

12 A Yes, I was. 

13 Q What hospital did you go to? 

14 A I believe it was Spring Valley, or Sunrise -- Spring 

15 Valley. 

16 Q Was it right around the corner? 

17 A Yeah, it was -- it wasn't -- well, when you're in a 

18 gurney, you really can't see it. But it wasn't too far. 

19 Q And did they then move the gurney into the hospital? 

20 A Yes. 

21 Q What happened then? 

22 A They took me into the hospital, and they took me 

23 into a room. 

24 Q 

25 A 

Okay. What kind of room? 

Just your typical hospital room. 

AVTranz 
E-Reporting and E-Transcription 

Phoenix (602) 263-0885 • Tucson (520) 403-8024 
Denver (303) 634-2295 

8 App. 1478



• • 
35 

1 Q Did they put you into a bed? 

2 A Yes. 

3 Q And how long was it until you were seen by a doctor? 

4 A It didn't take too long. 

5 Q Was it hours? 

6 A I would say it wasn't hours. It was pretty -- it 

7 was pretty average. 

8 Q Did they do anything to your leg while you were in 

9 the room before the doctor· got there? 

10 A Did they do anything to my --

11 Q At the hospital. 

12 A They just observed it. They didn't touch it because 

13 my leg was real sensitive. 

14 Q 

15 A 

16 Q 

17 come? 

18 A 

19 Q 

20 A 

21 Q 

22 A 

23 Q 

24 A 

25 Q 

Okay. Did they wrap it? 

No. 

All right. And so you waited for the doctor to 

Yes. 

Did the doctor -- is that Dr. Heaps? 

Yes. 

Did he perform an examination of you? 

Yes. 

Did you tell him what occurred in the accident? 

Yes. 

Did he seem to be more concerned with recording 
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1 information or just caring for you? 

2 A Caring for me. 

3 Q Did he perform an examination of you? 

4 A Yes. 

5 Q What did the examination involve? 

6 A The examination involved: Could I stretch it; could 

7 I move it; could I put weight on it; verbally, how does it 

8 feel; could he touch it, you know. 

9 Q Were you then released from the hospital? 

10 A Yes. 

11 Q When you were released from the hospital, did they 

12 give any apparatus? Did they give you any assisted walked 

13 devices or --

14 A Yeah. I was released with some crutches, and a knee 

15 brace, an immobilizer device. 

16 Q An elastic type, or something else? 

17 A Yeah. It's almost -- it's like a -- like a Velcro 

18 one that has straps, and it's kind of set up so that you can't 

19 move your knee. 

20 Q 

21 A 

22 Q 

23 got home? 

24 A 

25 Q 

Have you ever had one of those before? 

No. 

Okay. And were you told to go see a doctor when you 

Yes. 

How'd you get home? 
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1 A We drove -- Maria drove in the car. 

2 Q Okay. Maria drove you? 

3 A Yes. 

4 Q Did you ever go see a Dr. Nork? 

5 A Yes. 

6 Q What kind of doctor is he? 

7 A An orthopedic specialist. 

8 Q How did you find Dr. Nork? 

9 A On the internet. 

10 Q Okay. And when you went to Dr. Nork, did he do an 

11 examination? 

12 A Yes. 

13 Q Okay. And what did his examination involve? 

14 A His examination involved the -- pretty much the 

15 general type of the same type of examination: Can you stretch 

16 it; can you move it to your left, your right; they sit you on 

17 the table, examination table; you lay down; how low can you 

18 bring it; the range of motion; they have this little tool with 

19 a rubber thing on it that they want to hit your knee, which I 

20 told them that can't be done to my knee because it hurts too 

21 much. 

22 Q 

23 A 

24 Q 

25 A 

Don't hit, it would hurt, with a hammer? 

With a sledge hammer, in this case, yeah. 

Yeah. 

Yeah. 

It sounds like good advice. 

I\VTranz 
E-Reportlng and E-Transcription 

Phoenix (602) 263-0885 • Tucson (520) 403-8024 
Denver (303) 634-2295 

.' 
8 App. 1481



• • 
38 

1 Q And what else did he do? 

2 A Then he prescribed -- prescribed a prescription for 

3 therapy, medication. 

4 

5 

6 

Q 

A 

Q 

Did he also send for an MRI? 

And I also had -- was sent for an MRI, correct. 

And that's an interesting point I'd like to make. 

7 Could you turn -- is it Exhibit 9? There's a book behind you. 

8 MR. BAKER: May I get that for him, Your Honor? 

9 THE COURT: Sure. 

10 MR. BAKER: And, Your Honor, that's Exhibit 9, beginning 

11 with page number 1. 

12 

13 

THE COURT: Thank you. Is that volume --

MR. BAKER: I have a copy for it -- for you if you would 

14 like me to bring it to you? 

15 THE COURT: Volume 1? 

16 MR. BAKER: Volume 1. 

l7 MR. CARDENAS: It's Volume 1, Exhibit 9. 

18 THE COURT: Volume 1. 

19 THE WITNESS: Exhibit 9. 

20 BY MR. BAKER: 

21 Q Would you -- do you remember during my opening when 

22 I was speaking about the fact that you couldn't get some 

23 treatment because you were having a problem with your lawyer? 

24 

25 

A 

Q 

Yes. 

Do you remember when this exhibit was then 
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1 referenced, speaking about the fact that my company's name was 

2 on a document much earlier on than we suggested? 

3 

4 

A 

Q 

Yes. 

It -- I'd like you to look at page number 1 in 

5 Exhibit 9, and is this the bill that was generated in the 

6 course of your care and treatment? 

7 

8 

A 

Q 

Yes. 

Is this a bill that you've reviewed in the course of 

9 your care and treatment? 

10 

11 

A 

Q 

Yes. 

And you know this to be a bill that was generated 

12 with respect to your care and treatment? 

13 A Yes. 

14 MR. BAKER: Your Honor, I'd like this admitted just for 

15 the purpose of it being a bill, not for reasonableness and 

16 necessity of the bill. 

17 THE COURT: Any objection to that, Mr. Ward? 

18 MR. WARD: No, Your Honor. 

19 THE COURT: Very well. 

20 [Plaintiff's Exhibit 9 Received] 

21 BY MR. BAKER: 

22 

23 

Q And it gets a treatment date, is there not --

MR. BAKER: Your Honor, I have it for you. 

24 / / / 

25 BY MR. BAKER: 
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1 Q There's a treatment date that's at the top that 

2 speaks about February in '05; is that right? 

3 A Correct. 

4 Q There's a date down below that it speaks about the 

5 date purportedly when it was sent out. Is that September 6 

6 of 'OS? 

7 A Correct. 

8 Q So is it your understanding that this bill was sent 

9 to my office according to a request in September of 'OS, not 

10 in February of 'OS? 

11 MR. WARD: Object. 

12 THE WITNESS: Correct. 

13 MR. WARD: Calls for speCUlation. 

14 THE COURT: Sustained. 

15 MR. WARD: Move to strike. 

16 BY MR. BAKER: 

17 Q Do you know if I received this bill in September 

18 of 'OS? 

19 MR. WARD: Calls for speculation. 

20 MR. BAKER: I'm asking if he knows, Your Honor. 

21 THE COURT: Overruled. You can answer the question, sir. 

22 BY MR. BAKER: 

23 Q 

24 A 

25 Q 

Correct? 

Correct. 

When did you hire me? 

AVTranz 
E-Reportlng and E-Transcription 

Phoenix (602) 263-0885 • Tucson (S20) 403-8024 
Denver (303) 634-2295 

8 App. 1484



1 

2 

3 

4 

• • 
41 

A I hired you in July of '05. 

Q And do you remember that specifically? 

A Yes. 

MR. BAKER: Your Honor, I'd like to have marked a copy of 

5 my retainer agreement to be last in order, which I'd like to 

6 submit as an exhibit which shows the date that I was actually 

7 retained. 

8 Very well. 

11 Last in order, I think, is how we're kind of 

12 

13 Right. Next, last in order. 

19 things that's on the exhibit list. 

20 THE COURT: Is that the retainer agreement? 

21 MR. BAKER: It is, Your Honor. It is not on the exhibit 

22 list, and I'm -- I'm introducing it now specifically for the 

23 purpose of addressing issues that were brought up in opening. 

24 THE COURT: That's the one we're talking about right now, 

25 Mr. Ward, that the Clerk is in the process of marking. Do you 
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1 object to it coming in? 

MR. WARD: 

THE COURT: 

MR. WARD: 

5 provided. 

6 THE COURT: So, Mr. Baker? 

7 MR. BAKER: Your Honor, it would be extremely unusual to 

8 provide retainer agreements in any type of case. There -- and 

9 I'm not saying allegations, but there were issues that were 

10 brought up to this Court that are in both of the records, 

11 presentations that I made to this Court as an individual and a 

12 lawyer, and with respect for corroborating what Mr. Rodriguez 

13 says. 

14 The prejudice of introducing a retainer agreement is 

15 absolutely minimal because the only argument that's being made 

16 is that the -- our statement that he didn't receive treatment 

17 from Dr. Shannon was because of lawyer choice. He's going to 

18 testify to it. This gives voracity to it, and, Your Honor, 

19 it's respectfully suggested it should be admitted. 

20 THE COURT: Anything further on this subject? 

21 MR. WARD: I would simply say Counsel's the one who 

22 opened the door on this, and now to open the door and now to 

23 use that to get a whole bunch of issues into evidence, that 

24 shouldn't have been raised to begin with, about insurance and 

25 ability to get surgery. Now he's got his contingency fee 
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1 arrangement, and I think it's improper. I object to it. 

2 THE COURT: All right. Mr. Baker, what you told me a 

3 moment ago was that this was in response to something that 

4 came up in opening statement. 

5 MR. BAKER: Correct, Your Honor. 

6 THE COURT: All right. It will be admitted. 

7 [Plaintiff's Exhibit **XX Received] 

8 MR. BAKER: Thank you, Your Honor. 

9 BY MR. BAKER: 

10 Q Enrique, is this a contingency fee agreement you 

11 signed with me? 

12 A Yes. 

13 Q And is that your signature at the bottom of the 

14 agreement? 

15 A Yes, it is. 

16 Q And could you read into the record the day you 

17 retained me, please. 

18 A "July 13th, 2005." 

19 Q And do you recall when your surgery was with 

20 Dr. Shannon associated with the date of July 13th? When was 

21 your surgery with Dr. Shannon? 

22 A It was October 4th, 2006. 

23 Q Within two-and-a-half months or so of the date you 

24 signed the retainer agreement? 

25 A Yes. 
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1 MR. BAKER: And, Your Honor, we move to have exhibit last 

2 in order, my retainer agreement, admitted into evidence. 

3 THE COURT: All right. The Court admitted it already. 

4 What number is it? 

5 THE CLERK: It's going to be after all the other exhibits 

6 are admitted, and we don't have --

7 

8 

9 

10 

11 

12 

BY 

THE COURT: So we don't have a number yet? 

THE CLERK: No, not yet. 

THE COURT: All right. 

MR. BAKER: Okay. 

MR. BAKER: 

Q Where you sent to any physical therapy by your 

13 orthopedic surgeon? 

14 A Yes. 

15 Q Where was that? 

16 A Rancho Physical Therapy. 

17 Q And what sort of things did they do for you at 

18 Rancho Physical Therapy? 

19 A Aquatic therapy in an indoor swimming pool; land 

20 therapy which consisted of stretching, which consisted of 

21 range of motion, which consisted of rubber bands to keep to 

22 keep my muscles from wasting, to keep my -- ultra sound; ice 

23 packs; heat; things of that nature. 

24 Q 

25 A 

You think you tried hard? 

Absolutely. 
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1 Q Did you want to get better? 

2 A Absolutely. 

3 Q How was your knee feeling physically during that 

4 period of time? 

5 A Just the just like a screw driver picking 

6 underneath my kneecap constantly. Just pain. Just a sharp 

7 pain, like if it always wanted to buckle on me. 

8 

9 

10 

Q 

A 

Q 

How'd you feel about that? 

Sad. 

Okay. How long did you go to Rancho Physical 

11 Therapy before seeing your next doctor? 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 / / / 

A I continuously went. 

Q Okay. Did you ever see Dr. Shannon? 

A Yes. 

Q And when did you see Dr. Shannon? 

A I don't recall at this moment when. 

Q My records reflect it's around March of '05. 

A Okay. 

Q How did you get referred to Dr. Shannon? 

A I got referred to Dr. Shannon --

[Pause] 

MR. BAKER: If you don't recall, that's okay. 

THE WITNESS: I don't recall. 

25 BY MR. BAKER: 
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1 Q Why did you go see a second orthopedic surgeon? 

2 A Well, let me -- let me just interfere here real 

3 quick just so that I don't sound like I'm just way out there. 

4 Because of my condition that I'm in right now, RSD or complex 

5 regional pain syndrome, my anxiety, depression, everything 

6 that I'm under, I'm trying to maintain everything. So I'm on 

7 a -- I'm on a cornucopia of medicines. And a lot of them have 

8 side effects. Some of them are short-term memory. A lot of 

9 them are constipation. So with all these medications that I'm 

10 on just to try to keep me balanced, and they're working, 

11 unfortunately, you guys got to bear with me. And that's why 

12 sometimes, even the questions that you ask me, they're --

13 they're hard to remember. 

14 Q And, Enrique, you've 

15 A So I'm trying as hard as I can. 

16 Q you've been to several providers and no one 

17 remembers every day of everything, right? 

18 A Yeah. So 

19 Q So just do the best you can, okay? 

20 A Okay. 

21 Q When you saw Dr. Shannon, what did she do for you? 

22 A Dr. Shannon, she evaluated me. 

23 Q Okay. What'd she do in the course of her 

24 evaluation? 

25 A Examination. She looked at my knee. 
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1 range of motion; she sat me on the evaluation table, see how 

2 much I can stretch it out; she laid me down, she how much 

3 flexion I had. 

4 Q And can you tell the Judge, were you comfortable 

5 with Dr. Shannon? 

6 A Yes. I was very comfortable with her. 

7 Q Did you feel like she did a thorough investigation? 

8 A Absolutely, yes. 

9 Q Did she demonstrate and express concern with getting 

10 you better and your condition? 

11 A Yes. 

12 Q Did she recommend anything for you? 

13 A Yeah, she recommended that I get treatment, and I 

14 get 

15 MR. WARD: Object. Move to strike. 

16 THE WITNESS: -- the necessary --

17 MR. WARD: Hearsay. 

18 THE WITNESS: -- surgery. 

19 MR. WARD: Hearsay. 

20 THE COURT: Sustained. I'd ask you to rephrase it. 

21 BY MR. BAKER: 

22 

23 

24 

25 

Q What course of treatment did she place you on? 

A She placed me on continuous 

MR. WARD: Move to strike. It's hearsay. 

MR. BAKER: A course of treatment doesn't beg a question, 
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1 Your Honor. 

2 THE COURT: No, I don't think that -- I don't think 

3 that's hearsay, Mr. Ward. Overruled. 

4 MR. BAKER: Thank you. 

5 THE WITNESS: That I that I continue physical therapy, 

6 and that I get, you know, the surgery. 

7 BY MR. BAKER: 

8 Q So was a surgery part of your recommended treatment 

9 course? 

10 A Yes. 

11 Q Okay. And what type of surgery did you understand 

12 that you were supposed to undergo? 

13 A Surgery for a meniscus 

14 MR. WARD: This is hearsay. 

15 THE WITNESS: A meniscus. 

16 MR. WARD: It also calls for expert testimony. 

17 MR. BAKER: No, it's not. 

18 THE COURT: Overruled. 

19 MR. BAKER: Thank you. 

20 BY MR. BAKER: 

21 Q So what recommended surgery was placed in place, for 

22 lack of a better way of saying it? 

23 A 

24 Q 

25 A 

Surgery for a torn meniscus and other things. 

Was it your understanding you had a torn meniscus? 

Yes. 
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1 Q Was it your understanding you had other soft tissue 

2 problems in your knee? 

3 A Yes. 

4 Q Now when did that surgery actually occur? 

5 A October 4th. 

6 Q Okay. So that was -- when was it recommended? Was 

7 that in March? 

8 A In March, yes. 

9 Q Can --

10 THE COURT: Could we have -- could we have a year, 

11 Mr. Baker, of the sur- the year the surgery was --

12 BY MR. BAKER: 

13 Q Please what year was that recommended --

14 THE COURT: recommended? 

15 BY MR. BAKER: 

16 Q -- and take place? 

17 A That was recommended on March of 2006. 

18 Q The first surgery to your knee by Dr. Shannon? 

19 A I believe so, yes. 

20 Q Okay. The--

21 A Oh, no, the first surgery --

22 Q Yes, please. 

23 A -- was March -- October of 2005. 

24 Q Was that several months after the first surgery was 

25 first recommended? 
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1 A Yes. 

2 Q Approximately how many, if you know? 

3 A It was several months. 

4 Q Okay. Could you explain to the Judge why there was 

5 this delay between the time your surgery was recommended and 

6 the time it occurred? 

7 A Because of the other attorneys that I had at that 

8 moment. 

9 Q Go ahead and explain. 

10 A What happened was, I had originally retained a law 

11 firm, and they said that they can get my surgery done. So me 

12 living in California, calling them on the phone, "Yeah, we're 

13 ready. We're ready. We're going to get it done. We're going 

14 to get it done." Nothing happened. 

15 MR. WARD: Object. This is hearsay. 

16 THE WITNESS: So--

17 MR. WARD: And move to strike. 

18 THE COURT: I don't think this is hearsay. Overruled. 

19 Please continue. 

20 THE WITNESS: So nothing's going on. So I -- we even 

21 made trips back and forth, back and forth, to the office. 

22 "Hey, what's going on with my surgery? I'm in pain. It's 

23 hurting." Nothing's going on. Nothing's going on. And I 

24 just kept hearing that back and forth, back and forth. 

25 So then eventually I said, "Well, you know, I better 
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1 start interviewing someone else, because it sounds like 

2 they're not going to get it done, and I need it done. I'm 

3 hurting. I need it done." 

4 So I interviewed and eventually I came to this law 

5 firm. 

6 Q And the Court isn't interested in anything that we 

7 discussed. So is that what commissioned the delay in your 

8 surgery? 

9 A Yes. 

10 Q Was it shortly thereafter that surgery was available 

11 to you through Dr. Shannon? 

12 A Yes. 

13 Q And did you undergo that surgery? 

14 A Yes, I did. 

15 Q Were you recommended for further therapy? 

16 A Yes. 

17 Q To where were you recommended -- I'm going to end 

18 with a preposition. Where were -- where'd you for therapy? 

19 A To Rancho Physical Therapy. 

20 Q Okay. Is that the same Rancho in California that 

21 you went to previously? 

22 A Yes. 

23 Q And this time was it by Dr. Shannon's recommendation 

24 or somebody else's? 

25 A It was by Dr. Shannon's recommendation, yes. 
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1 Q So she sent you to therapy down there? 

2 A Yes. 

3 Q And what type of things did you do at that therapy? 

4 A The aquatic therapy, once again; range of motion; 

5 stretching; ultra sounds; heat; cold. Just whatever it took 

6 to -- to get well. I wanted to get well. 

7 Q And during this period of time, did you still 

8 require assisted walking devices? 

9 A Absolutely. 

10 Q Would you explain to the Judge what types of devices 

11 and how you would use them. 

12 A Unfortunately I -- I wasn't getting well. So I used 

13 crutches, canes. I had to like cycle them because it was 

14 hurting my hands, my wrist, my shoulders. So if it wasn't one 

15 day I'm using the crutches, I'd use the cane, a walker. It 

16 was it's terrible. 

17 Q Did you notice any pain in your lumbar, your lower 

18 back area? 

19 A Yes. 

20 Q Was that associated more with using one assisted 

21 device than another? 

22 A Yes. 

23 Q Could you tell the Judge about that. 

24 A Well, you know, if it wasn't -- for example, there 

25 were times all of a sudden that my right ankle would give out. 
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1 So it's like, no, man, not my right ankle give out. So here 

2 comes a cane. And all of sudden just -- I'm just standing in 

3 the hallway and I can't walk because of my right ankle. Now 

4 where did that come from? 

5 Q Now with respect to your lumbar spine, did you feel 

6 it irritated by one type of assisted device more than another? 

7 A Yes. 

8 Q Which which one hurt you the most? 

9 A Well, it once again, it was just a cycle. It was 

10 just a cycle, whether it was the crutch, using the crutch. 

11 Sometimes I'd have to use one crutch. Sometimes I'd have to 

12 use two. Sometimes I'd have to -- it was a cycle of rotation. 

13 Q And I hope it's not a delicate question, but were 

14 you experiencing weight gain during this period of time? 

15 A Yes. 

16 Q And why? 

17 A Well, you know, I was the kind of guy that just get 

18 up in the morning, go take a jog, or play racquetball, or 

19 watch my eating habits. Now all of a sudden it's like 

20 Q It's fair to say you were never thin, though? 

21 A It's fair to say I was never thin, but I was always 

22 muscular. And still am pretty muscular up here, so. You 

23 know, they say muscle weighs more than fat. 

24 Q There's a t-shirt that says, "I'm not fat. I'm 

25 Italian." Are you familiar with that? 
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1 A Yes. 

2 Q Okay. I get it. 

3 And did you complain to anybody about the lumbar 

4 pain that you were feeling, or the surgical pain, or the pain 

5 in your hands? 

6 A Yes. 

7 Q Did you complain to any of the doctors as early as 

8 March about tingling in your fingers? 

9 A Yes. 

10 Q And we'll hear testimony about that later, but was 

11 this tingling in your finger, or your neck, or your back, was 

12 that your main focus? Was that your main concern? 

13 A No. 

14 Q Could you explain to the Judge what your main focus 

15 and main concern was. 

16 A My knee. My knee. It was my knee. 

17 Q And did that appear to you to be the same focus and 

18 concern of your treating physicians? 

A 

20 Q 

21 A 

22 Q 

23 time? 

24 A 

25 Q 

Okay. Did you continue in therapy? 

Yes. 

How were you doing emotionally during this period of 

Oh, can -- can I ask a question? 

Sure. 
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A Is it okay if I move around a little? 

Q Yes. Wait, I don't get to say that. 

THE COURT: Sure. 

MR. BAKER: So--

THE COURT: Yes, you may. 

MR. BAKER: -- I'm sorry, Your Honor. 

THE WITNESS: Is that 

THE COURT: Sure. 

MR. BAKER: My back's hurting. 

THE COURT: Take a little stretch break, sir. 

THE WITNESS: Thank you. 

12 BY MR. BAKER: 

13 Q Enriquez, could you take down Exhibit 51. It's in 

14 Volume 4. It's in Volume 3. And it begins stamp number 

15 zero 

16 

17 

18 

19 

20 

21 

MR. CARDENAS: Your Honor, can I help him open it? 

THE COURT: Yes. 

THE WITNESS: Oh, it's over there? 

MR. CARDENAS: Let me open it for you. 

THE WITNESS: Yeah. 

THE COURT: Give you a workout just lifting these volumes 

22 of paperwork around. 

23 MR. BAKER: Monique, could you please show him your 

24 bicep? 

25 MR. WARD: I carry cases. 
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1 THE COURT: What number was it, Mr. Baker? 

2 MR. BAKER: It's Volume 3, Tab 50, Bates numbers 23 

3 through 64. 

4 

5 

6 

7 

8 

9 

10 

11 say? 

12 

13 

14 

15 

16 

17 

18 

19 

THE WITNESS: Okay. 

THE COURT: 51. 

MR. BAKER: I'm sorry. 51, thank you, Your Honor. 

THE COURT: 50 -- Exhibit 51? 

MR. CARDENAS: Yes, Your Honor. 

MR. BAKER: It's Exhibit 51, Volume 3. 

THE COURT: Volume 4, then. Bates Number 20, did you 

MR. BAKER: My -- my 51 is in volume 3, Your Honor. Yes. 

THE COURT: Mine, too. 

MR. BAKER: Okay. 

THE COURT: My -- my 

MR. BAKER: And it's Bates Number 28. 

THE COURT: Twenty-eight, thank you. 

MR. BAKER: May I approach the witness, Your Honor? 

THE COURT: Yes. 

20 BY MR. BAKER: 

21 Q Well, let me ask you a couple questions, first. How 

22 are you feeling emotionally during this period of time where 

23 your knee was aching, you were in therapy, you were using 

24 these assisted devices, your life activities were limited? 

25 A Emotionally, extremely sad, frustrated, depressed. 
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1 I guess you could say angry. A lot -- a lot of different 

2 things went through my head. 

3 Q Were you on medication at that time? 

4 A At that time -- what -- what time are we talking 

5 about? 

6 Q After your knee surgery. 

7 A After my knee surgery? Just -- I believe probably 

8 just pain pills. 

9 

10 

11 

12 

13 

14 

15 

Q 

A 

Q 

A 

Q 

A 

Q 

Have you ever had problems with anxiety before? 

No. 

Okay. Had you ever seen a psychiatrist before? 

No. 

A psychologist before? 

No. 

Had you ever been given any mood-altering -- now I 

16 understand you had Ritalin as a young adult or something. 

17 A Oh, yeah. 

18 Q Are the -- when was that? 

19 A That was a long time ago, probably ten years ago or 

20 so. 

21 Q Other than that Ritalin, had you ever been on any 

22 neurologically changing, altering mood drugs, or anything of 

23 that sort? 

24 

25 

A 

Q 

No. 

Okay. Now I'm going to ask you to turn to page 28 
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2 MR. BAKER: It's 51, Your Honor? 

3 THE COURT: Yes, thank you. 

4 

5 

MR. BAKER: 50 -- I'm asking for your help. 

THE COURT: It is. 

6 MR. BAKER: Thank you. 

7 BY MR. BAKER: 

8 

9 

10 

11 

12 

Q -- 51. 

A Page 28? 

Q Yeah. It's marked 00028. 

A 002 --

THE COURT: You're going to have to help him. 

13 BY MR. BAKER: 

14 

15 

16 

17 

18 

19 

Q Am I going to have to help you? 

THE COURT: Yeah. 

MR. BAKER: Hang on. 

May I, Your Honor? 

THE COURT: Sure. 

THE WITNESS: Twenty-eight? Here? 

20 BY MR. BAKER: 

58 

21 

22 

23 

Q These numbers on the bottom are called Bates number. 

A All right. 

Q So when I refer to them, you look in the lower, 

24 bottom corner and you'll find the numbers. 

25 A Okay. 
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1 Q Do you remember filling out a variety of 

2 questionnaires at Dr. Mortillaro's -- Mortillaro's office? 

3 A Yes. 

4 Q And is this questionnaire, which is designated 

5 beginning 28, "Mental Status and Personality Factors 

6 Questionnaire," is that in your handwriting? 

7 A Yes. 

8 Q Is that a questionnaire that you filled out at Dr. 

9 Mortillaro's office? 

10 A Yes. 

11 Q And if you go to page 64, is that your signature on 

12 the bottom of that questionnaire? 

13 A 64? 

14 Q 00006 

15 MR. BAKER: May I show it to him on my copy, Your Honor? 

16 THE COURT: Yes. 

17 THE WITNESS: Yes. 

18 BY MR. BAKER: 

19 Q And is this something that you filled out in the 

20 course of your treatment with Dr. Mortillaro? 

21 A Yes. 

22 MR. BAKER: Your Honor, I move that those portions of 

23 Exhibit 51 be entered only for purposes of establishing his 

24 writings thereon, and not for reasonableness and necessity at 

25 this time. 
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THE COURT: Bates Number 28 and Bates Number 65? 

MR. BAKER: Bates Number 28 through 64. 

THE COURT: Through 64. 

THE CLERK: Through 64. 

THE COURT: Any objection, Mr. Ward? 

MR. WARD: Your Honor, there's an awful lot of pages 

I'd like to look at it before --

THE COURT: Sure. 8 

9 MR. WARD: -- perhaps at the end of the day, or the next 

10 break? 

MR. BAKER: 11 With that --

12 THE COURT: Or maybe before the witness is concluded with 

13 his testimony? 

MR. WARD: 

THE COURT: 

MR. BAKER: 

THE COURT: 

MR. BAKER: 

19 Thank you. 

20 BY MR. BAKER: 

21 Q Enrique, if you could turn to page 000028, oh, 

22 excuse me, 00047. 

A Got it. 23 

24 Q Do you see where it says "Opinion about diagnosis"? 

25 Are you there now? 
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1 A Yes. 

2 Q Okay. And that's in your handwriting? 

3 A Yes. 

4 Q Okay. And it says, "Opinion about diagnostics." 

5 And there's one, two, three, four different boxes; is that 

6 true? 

7 A Yes. 

8 Q And one talks about that you have no diagnosable 

9 medical condition; is that right? 

10 A Yes. 

11 Q And the second one is, "I don't know or understand 

12 my doctor's diagnosis;" is that right? 

13 A Yes. 

14 Q And you didn't check either of those boxes. And 

15 there's a third box, but there's a fourth box that you did 

16 check; is that fair to say? 

17 A Yes. 

18 Q And is -- am I reading it correctly when I say, "I 

19 agree with my doctor's diagnosis, and the medical diagnostic 

20 tests, and/or consultations that I have received, but I think 

21 the following medical tests and/or consultations should be 

22 provided"? Do you see where it says that? 

23 A Yes. 

24 Q And do you see the date of this particular report? 

25 Enrique, is it 9/1 of 'OS? Let me show you on mine. 
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1 A Yes. 

2 Q Would you read, please, what you wrote in after you 

3 checked the box which says, "I agree with the diagnosis, but I 

4 think the following medical tests and consultations should be 

5 provided"? 

6 A "Neck and back complete tests. Head test. Hand 

7 test." 

8 Q So in is it fair to say in September of 'OS, that 

9 you checked off to Dr. Mortillaro that you had been 

10 experiencing problems with your neck and your back, and you 

11 thought you needed tests for that? 

12 A Yes. 

13 Q And is that the neck and the back pain that you're 

14 talking about when you explained to the Judge how it was 

15 developing and you were using the assisted devices and/or 

16 limping? 

17 A Yes. 

18 Q Okay. At a certain point in time, did you see 

19 anyone for your back or your neck? 

20 A 

21 Q 

22 A 

23 Q 

24 A 

25 Q 

. 

No. 

Did you see Dr. Falgot [phonetic]? 

No. 

You don't recall seeing Dr. Falgot? 

Oh, did I see Dr. Fal- -- yes. Sorry. 

Okay. And what did you see Dr. Falgot for? 
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1 A For my neck and back. 

2 Q Did you also see a Dr. Nicola? 

3 A Yes. 

4 Q And that was for your neck and back? 

5 A Correct. 

6 Q And we'll start talking about your neck and back 

7 again in a little while. Because we've been focusing on your 

8 knee, I think it's important to keep --

9 A Yeah. 

10 Q -- a pattern. I can see you're confused here. 

11 A Yeah. 

12 Q All right. How was your knee feeling after your 

13 surgery with Dr. Shannon? 

14 A My knee was feeling pretty much the same. I just 

15 experienced a non-stop, like if it just wanted to buckle. To 

16 just buckle. Like when I walk, I just want to buckle in. And 

17 the constant like a screw driver picking underneath my 

18 kneecap. Just wanted it to fit. All the time, all the time, 

19 sharp pain. Pressure, pressure, pressure. Even when I go to 

20 physical therapy and inside the pool, when they say, "Do ten 

21 squats," I couldn't even do ten squats inside the pool because 

22 if I did, my knee just wanted to blow up, just like pop on me. 

23 That's that's how it felt. 

24 Q Okay. And did you still have a follow-up visit with 

25 any other orthopedic knee surgeon? 
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1 A Pardon me? 

2 Q Did you have a follow-up visit with any other 

3 orthopedic knee surgeon? Did you see a Dr. Tauber? 

4 A A Tauber? 

5 Q Uh-huh. 

6 A Oh, yes. 

7 Q Okay. Do you recall about when you saw Dr. Tauber? 

8 A Dr. Tauber, let's see. He was a doctor. I saw him 

9 in September of 2006. 

10 Q Okay. You had seen him. When was the first time 

11 you saw Dr. Tauber? Was it just -- does February of '06 sound 

12 familiar? 

13 A That that sounds pretty -- pretty accurate, 

14 because it was in '06. 

15 Q How were you referred to Dr. Tauber? 

16 A I was referred to Dr. Tauber -- it might have been 

17 through Dr. Koka. 

18 Q Okay. Is that Govind Koka? 

19 A Yes. 

20 Q All right. And Dr. Tauber was located where? 

21 A In Beverly Hills, California. 

22 Q And did Dr. Tauber do an examination of you? 

23 A Yes. 

24 Q And did Dr. Tauber -- well, explain his examination. 

25 Was it consistent with the other -- that the other surgeons 
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1 had done? 

2 A Yes. 

3 Q Okay. And what did Dr. Tauber recommend? 

4 MR. WARD: Hearsay. Tauber. 

5 THE COURT: Sustained. 

6 BY MR. BAKER: 

7 Q What course of treatment were you placed on by 

8 Dr. Tauber? 

9 MR. WARD: Still hearsay, Your Honor. 

10 MR. BAKER: Your Honor, hearsay -- it's asking a question 

11 in out-of-state court. It's not a statement from a person not 

12 in the court for the truth of the matter asserted. It's not a 

13 statement. 

14 THE COURT: Well--

15 MR. BAKER: And he's asking for what the doctor 

16 recommended as treatment, which is exactly the same thing as 

17 what did the doctor say was the treatment. Obviously, it was 

18 recommended by the doctor, and that's hearsay. 

19 THE COURT: I think if he knows what treatment he 

20 underwent, he can testify to that. Overruled. 

21 THE WITNESS: Dr. Tauber recommended MRI. 

22 MR. WARD: I'll object. Move to strike. 

23 THE COURT: Sustain the objection. Ask you to rephrase, 

24 Mr. Baker. 

25 MR. BAKER: You'd like me to rephrase his response, Your 
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1 Honor? 

2 THE COURT: Rephrase your question so that we get a 

3 response 

4 BY MR. BAKER: 

5 Q Was part of your treatment --

6 THE COURT: -- based on the Court's rUling. 

7 BY MR. BAKER: 

8 Q -- course by Dr. Tauber an MRI? 

9 A Yes. 

10 Q And did Dr. Tauber review the MRI with you? 

11 A Yes. 

12 Q And as part of your treatment course, were you then 

13 recommended for meniscus surgery? 

14 A Yes. 

15 MR. WARD: Object. Hearsay. I -- I agree with Your 

16 Honor that he can testify as to what treatment he underwent. 

17 But that's not the questions he's being asked. He's 

18 continually being asked what did the doctor recommend; what 

19 did the doctor say; what did the doctor review. 

20 MR. BAKER: Those are all different things, Your Honor. 

21 THE COURT: Yeah. 

22 MR. BAKER: And, again, hearsay is an adequate statement 

23 that's for the truth of the matter asserted, and the person is 

24 not on the stand. And none of those questions ask for a 

25 statement. 
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1 THE COURT: The last question was having to do with what 

2 sort of surgery he had. Overrule the objection as to that 

3 question. You may answer --

4 MR. BAKER: Thank you, Your Honor. 

5 THE COURT: -- the question. 

6 THE WITNESS: An MRI. 

7 BY MR. BAKER: 

8 Q Okay. Did you have knee surgery after that? 

9 A Yes, I did. 

10 Q Was that performed by Dr. Tauber? 

11 A Yes, it was. 

12 Q What type of knee surgery was it? 

13 A It was an arthroscopic 

14 MR. WARD: Hearsay. 

15 MR. BAKER: How is that hearsay? 

16 THE COURT: Overruled. Noted for the record. 

17 BY MR. BAKER: 

18 Q What type of surgery did you have? 

19 A Arthroscopic surgery. 

20 Q On your left knee? 

21 A Correct. 

22 Q The same knee that had been previously operated on 

23 by Dr. Shannon? 

24 A 

25 Q 

Yes. 

After that surgery, did your pain change? 
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1 A Yes, it did. 

2 Q Describe that to the Judge, please. 

3 A All the same symptoms that I originally had, they 

4 continued. But added on to everything else, started a burning 

5 pain. So all of a sudden I had the same problems. My knee 

6 wanted to buckle, but it was like burn came to my knee, like 

7 like if I -- and until this day, it's like -- like a torch 

8 is constantly on my knee. It just doesn't turn off. It's 

9 like -- it's like I want to cry all day. That's the type of 

10 pain that I have. 

11 Q Do you need anything, sir? 

12 A No, I'm good. 

13 Q And did you continue to treat with Dr. Tauber now 

14 for that burning, relentless, agonizing pain? 

15 MR. WARD: Argumentative. 

16 THE COURT: Overruled. 

17 BY MR. BAKER: 

18 Q Yes? 

19 A Yes. 

20 Q And after your treatment with Dr. Tauber, were you 

21 recommended for a course of evaluation and treatment of 

22 resect- -- Reflex Sympathetic Dystrophy? 

23 

24 

25 

A Yes. 

Q And did you see 

MR. WARD: Object. 
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1 THE COURT: Noted for the record. Overruled. 

2 BY MR. BAKER: 

3 Q Is that right? 

4 A Could you repeat the question, please? 

5 Q And after your continued treatment by Dr. Tauber, 

6 were you recommended for a course of evaluation and treatment 

7 of Reflex Sympathetic Dystrophy? 

8 A Yes. 

9 Q And what was your understanding of what Reflex 

10 Sympathetic Dystrophy was? 

11 A That it is a debilitating -- debilitating thing that 

12 nobody wants. That it's painful. That if you have a surgery, 

13 that it can spread to other parts of your body. That, is like 

14 I describe, it's just a non-stop burn. It was exactly what I 

15 had. 

16 Q Did you notice any weird physical things -- I don't 

17 know how else to say it but weird -- occurring with your left 

18 knee and leg area at around the same time you were 

19 experiencing that type of relentless pain that you discussed? 

20 A 

21 went to 

22 he took 

23 broke. 

24 Q 

25 A 

Yeah. I noticed swelling. I noticed one day when I 

see Dr. Tauber my knee was swollen for no reason. So 

me into his x-ray room and he thought my 

And 

Oh, 

that's --

no, excuse me. It was my ankle. 
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1 ankle was broke. 

2 Q How about skin changes? 

3 A My skin came to become shiny. My hair became to get 

4 I started losing it around my lower extremities. My toe --

5 my nails on my toes changed. 

6 I just -- it just became exactly terrible what 

7 Dr. Tauber told me what I had. He said, "You're -- first of 

8 all, your knee will never be the same." And then with the 

9 RSD, it was exactly what he told me in his room. And I was 

10 like, "My world. I'm that little fracs [sic] in the people 

11 that could have got it." And, yeah, that was it's sad. 

12 It's sad living with this condition, because it doesn't turn 

13 off. It doesn't turn off. 

14 Q Now at the same time you were living with it -- did 

15 I interrupt you? 

16 A No. You're good. 

17 Q At the same you were living with this condition, 

18 were you also living with your neck and back pain? 

A 

Q 

A 

Q 

23 pain? 

24 A 

25 Q 

Yes. 

And do you recall approximately where you saw 
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1 Dr. Kidwell? 

2 A Approximately, no, I don't recall. 

3 Q Does March of 2006 sound about right? 

4 A Yes. 

5 Q What did Dr. Kidwell do for you? 

6 A Painful injections to my neck, to my lower back, 

7 epidural steroids, whatever treatments they were trying to do 

8 to minimize the pain. So a series of -- I think it was at the 

9 Goldring Surgery Center or something. Just what whatever. 

10 I was -- you know, I was just -- just hoping that things just 

11 turned off, pain. I -- there's so much pain. So I was hoping 

12 that their -- their expertise was just going to help me. So 

13 needles to neck, that's what he did for me. 

14 Q How do you feel about needles? 

15 A I hate them. 

16 Q And could you describe -- the Judge knows, but could 

17 you were you able to observe the needles? 

18 A I try to avoid them as much as I could, but -- you 

19 know, for almost six years I have gone through so much that 

20 you just 

21 Q 

22 A 

23 Q 

24 A 

25 Q 

Is constant pain part of your life? 

Yeah. Yeah. 

Why don't you take a second, would you? 

Yeah. 

Yeah. 

I just -- I'll just have a sip of water. 

I'm sorry. I didn't --
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1 A I'm okay. 

2 Okay. Let's go on. I'm ready. 

3 Q Did you ever see a Dr. Shefiney [phonetic 

4 throughout]? 

5 A Yes. 

6 Q Do you remember about when you saw Dr. Shefiney? 

7 Was in late of '06? 

8 A Yes, late of '06. 

9 Q I'm sorry, late of '07? Do you recall Dr. Shefiney? 

10 A Yes. 

11 Q Can you describe Dr. Shefiney? 

12 A He was a very pleasant, young guy. 

13 Q Okay. And was he treating your knee? 

14 A No, he was involved for a spinal cord stimulator. 

15 Q Okay. Did you ever receive a temporary cord 

16 stimulator? 

17 A Yes. 

18 Q Was that implanted by Dr. Shefiney? 

19 A Yes, it was. 

20 Q What happened after you got that temporary spinal 

21 cord stimulator with respect to your pain? 

22 A I had a smile on my face. That's what happened? 

23 Q Well, why? 

24 A Because it worked. What it did, it actually helped. 

25 I can actually say it worked. That was July 14th. I woke up 
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1 on my birthday, July 15th 

2 Q Of which year? 

3 A That was of --

4 Q Was that '08? 

5 A '08. 

6 Q Tell -- tell the Judge about the resolution of your 

7 pain and how you felt about it. 

8 A Yeah, it was a tingling sensation. I woke up and I 

9 smiled because the -- it turned the pain into a tingling 

10 sensation and I actually was able to smile. It worked. 

11 Q And 

12 A And then I walked and I smiled and I laughed and I 

13 was amazed. But I smiled. It changed. It was like, wow, 

14 this little thing worked. I was like, whoa. 

15 Yeah, there was other problems. I mean, I was still 

16 wrestling with my torn ligament here, and carpal tunnel 

17 syndrome here, and my neck, and yeah, but the focus on my 

18 knee, it was like, wow, it worked. It was like, wow. 

19 Q Would you recommend to just have a permanent pain 

20 stimulator? 

21 A Yes. 

22 Q How'd you feel emotionally that were going to be 

23 able to get a permanent pain stimulator? 

24 A 

25 happy. 

Oh, I was -- I was happy. Yeah, I was -- I was 
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1 Q Are you still waiting for it. 

2 A Yes. 

3 Q How come you haven't received it? 

4 A Because of financial situations, funding. 

5 Q For the procedure itself? 

6 A Correct. 

7 Q And you've attempted to get that funding? 

8 A Yes. 

9 Q Okay. Let me talk to you about a couple of things. 

10 You by the way, have ever had neck pain prior to this 

11 accident? 

12 A 

13 Q 

14 condition? 

A 

Q 

A 

Q 

A 

Q 

21 neck? 

22 A 

23 Q 

24 A 

25 Q 

No. 

Did you have to see a doctor for a cervical 

No. 

Same questions with respect to your back? 

No. 

Now, can we -- you were -- you described to us at 

I\VTranz 
E·Reportlng and E-Transcription 

Phoenix (602) 263-0885 • Tucson (520) 403-8024 
Denver (303) 634-2295 

8 App. 1518



• • 
75 

1 the beginning, it seems like a while ago, of our -- of our 

2 in your testimony, how your life was, in Los Angeles with 

3 Maria and the kids and your family before this accident; is 

4 that right? 

5 A Correct. 

6 Q And part of it is that you -- you were a real estate 

7 investor; is that right? 

8 A Correct. 

9 Q Are you still a real estate investor? 

10 A No. 

11 Q Why are you not a real estate investor? 

12 A Because I'm disabled. I -- the whole process of 

13 being in real estate is -- a lot of the aspect is -- is 

14 physical aspects. Being involved in the property, walking 

15 upstairs, going into an attic, if there needs to be service on 

16 a roof, you got to get on a ladder. I can't do those things 

17 anymore. I have problems walking up a -- a driveway. I have 

18 problems walking around here, you know. 

19 Q 

20 A 

21 Q 

22 A 

23 Q 

24 paperwork? 

25 A 

Were you more of a physically oriented work person? 

Yeah. 

Are you a paperwork person? 

No, not really. 

You're smiling. Are -- are you good or bad at 

I'm bad. 
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1 Q But you enjoyed the real estate? 

2 A Absolutely. 

3 Q Okay. And -- and if the Judge can have an 

4 understanding, what particular activities that you had to do, 

5 are you precluded from doing now because of your physical 

6 condition? 

7 A Well, whether you mean involving in real estate? 

8 Q Sure. 

9 A Well, when a property needed a the -- a fence, a 

10 wooden fence painted, I had a spray gun. I can't do that no 

11 more. Sometimes when I'm eating a salad, I drop the fork. I 

12 go to a Chevron to put gasoline -- I can't even use the 

13 squeegee because I drop the squeegee. Simple, little things 

14 like that. 

15 Q Would you go into attics? 

16 A I'd go into attics to make sure that everything in 

17 the attic is -- is fine. I -- I'm not -- I wasn't the kind of 

18 guy that would resell a property without me making sure that I 

19 do all my due diligence. 

20 Q 

21 A 

22 Q 

23 A 

24 Q 

25 A 

And due diligence would include looking at the roof? 

Absolutely. 

Looking at the basement? 

Absolutely. 

Attending the -- an inspection with an inspector? 

Yes. 
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1 Q Are you able to do any of those things anymore? 

2 A No. 

3 Q Okay. Do you consider yourself disabled? 

4 A Yes. 

5 Q Have you ever applied for social security 

6 disability? 

7 A Yes. 

8 Q And can you explain to the Judge the process of 

9 applying for social security disability? 

10 A Well, the process is, you have to have material --

11 MR. WARD: Objection, relevance. 

12 THE COURT: Uh-huh. What's the relevance, Mr. Baker? 

13 MR. BAKER: Because there's been a determination that 

14 he's totally disabled by social security. 

15 MR. WARD: And that's hearsay unless social security --

16 someone from Social Security comes in and explains what they 

17 find what they found based on --

18 MR. BAKER: And partially, Your Honor, I want to put it 

19 in for the purposes of how he supported himself during this 

20 time in terms of monetary. And a finding of social security 

21 disability, while normally precluded by the collateral source 

22 rule, can be waived by the Plaintiff needing that type of 

23 evidence. And it -- it just speaks to what he had to go 

24 through as just part of the whole part and parcel of being 

25 disabled. Making this application to governmental agency and 
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1 the impact that it has upon him emotionally, as well. 

2 THE COURT: Mr. Ward, any response to the argument about 

3 Plaintiff waiving his waiving the collateral source rule? 

4 MR. WARD: Well, he can waive it if he wants. It doesn't 

5 matter to me whether he waives it. But that's not the issue 

6 that's here. What he's trying to do is, he's trying to get a 

7 finding, by somebody else who's not going to come in and 

8 testify, as to why they made such a finding. And that's the 

9 basis for my objection, is that we've had all kinds of medical 

10 testimony here without ever having a doctor on the stand. And 

11 -- and I object to -- to the determination of this finding 

12 without knowing what it was based on. Because, unless it's 

13 based on the accident, it's totally irrelevant to this case. 

14 And there's no -- there's not any supporting evidence that --

15 that anything that happened to him was caused by this 

16 accident. That is the --

17 THE COURT: Sustain the objection. 

18 MR. BAKER: Thank you, Your Honor. 

19 Your Honor, the -- the basis for, just for the 

20 record, for sustaining it, it was a hearsay objection? 

21 THE COURT: The basis is, it's part hearsay, but it's 

22 also part a foundational reason. Because -- well, your 

23 question, I think, was to him, what was the process in 

24 applying for the social security disability when I don't know 

25 that the Court needs to hear that. 
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1 MR. BAKER: That's how --

2 THE COURT: I suspect --

3 MR. BAKER: -- I would lay the foundation, Your Honor. 

4 THE COURT: I suspect Mr. Ward's correct that -- it may 

5 be relevant, but I think there may be some hearsay issues. 

6 So, I'll sustain it on that basis. 

7 MR. BAKER: On a hearsay basis, Your Honor? 

8 THE COURT: Yes. 

9 MR. BAKER: Thank you. 

10 BY MR. BAKER: 

11 Q Can we take -- and then I'm going to let you from 

12 the stand. Can you tell the Judge how your life has changed 

13 from before and after this accident? 

14 A How my life has changed? 

15 Q Yes. 

16 A Well, before we, as a couple, we had fun. We were 

17 spontaneous. We can get up and go. Financially, there was no 

18 problem. Physically, there was no problem. Things that 

19 happened in the bedroom, there was no problem. Intimacy, 

20 there was no problem. Now, there's a problem everywhere. 

21 I used to be a good emotional support to Maria. 

22 And, now, I can say I'm a -- I can be a frustrated, pain in 

23 the butt to her. 

24 If I had to run to save my life, I can't. And 

25 that's sad. And that's one thing I never had to worry about. 
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1 I was able to out run everybody in this room. And, now, 

2 that's one thing that I can't. I'd be the last one out of 

3 here. And that's something that that I wish I was never in 

4 that position. 

5 So, there is -- there is just a stack of things that 

6 has changed. You know, living on social security for $845 a 

7 month, compared to the way I used to live, is so sad. Renting 

8 a room, when I used to have hundreds of homes throughout my 

9 lifetime. That is so sad. 

10 Q That is so sad? 

11 A Those are the homes -- those are the home you would 

12 reflect 

13 Q Let me --

14 MR. WARD: I would object and move to strike about his 

15 current income, social security benefits. It's 

16 non-responsive. 

17 THE COURT: Sustained. 

18 THE WITNESS: So -- so my life has just totally -- and 

19 then living with -- with the constant pain. I'm constantly in 

20 pain. At the end of my day, when I'm getting ready to sleep, 

21 I have to put a CPAP machine on because my weight's changed. 

22 I'm not the physical guy that I used to be. I try to do my 

23 best, eating habits, eating fruits, vegetables. Changing 

24 everything, because I -- I can't do enough to keep maintained. 

25 So now when I go to sleep, here comes the CPAP machine. 
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1 BY MR. BAKER: 

2 Q Enrique, can I ask you, if you're given the 

3 opportunity to give this permanent spinal cord stimulator, 

4 would you undergo that surgery? 

5 A Yes. 

6 MR. BAKER: I'll pass the witness, Your Honor. 

7 THE COURT: Okay. 

8 MR. BAKER: Thank you. 

9 THE COURT: Do we need a short break before we continue? 

10 MR. BAKER: Yes, please, Your Honor. 

11 THE COURT: Let's take about a five-minute break. 

12 [Recess] 

13 CROSS-EXAMINATION 

14 BY MR. WARD: 

15 Q Mr. Rodriguez, when we went on the break, or just 

16 before we went on the break, you were talking about a CPAP 

17 machine, correct? 

18 A Correct. 

19 Q And what's a CPAP machine? 

20 MR. BAKER: Your Honor, can we have a sidebar for a 

21 second? 

22 THE COURT: Sure. 

23 [Sidebar Conference Not Transcribed] 

24 THE COURT: Please, proceed. 

25 BY MR. WARD: 
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Would you tell us what a CPAP machine is? 

A CPAP machine is a device that sends air into your 

3 system when you go to bed. And it helps you to keep air in 

4 your system so you can sleep better. And you can put, what 

5 they call, little pillows on your nostrils or a mask, at least 

6 the little ones that I have. And you place it on yourself to 

7 go to sleep. And it diminishes a snoring or, in some places, 

8 it's it helps you sleep. 

9 Q And what they told you that you have was sleep 

10 apnea? 

11 A Correct. 

12 MR. BAKER: Objection. Hearsay, Your Honor. 

13 THE COURT: Overruled. NOw, you Mr. Baker? 

14 MR. BAKER: I had to do it. 

15 THE COURT: You too? 

16 MR. BAKER: I had to do it. 

17 THE COURT: Overruled. 

18 BY MR. WARD: 

19 

20 

21 

22 

23 

24 

25 

Q 

A 

Q 

A 

Q 

A 

Q 

And how long have you had sleep apnea? 

I've had it for a couple of years now. 

Okay. You had it before this accident; didn't you? 

No. 

No? 

No. 

Are you familiar with a treating facility called 
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1 Magnolia? 

2 A No. 

3 Q Never heard of Magnolia? 

4 A Never. 

5 Q Have you ever had any issues with snoring? 

6 A Never. 

7 Q You never had any issues with snoring? Are you 

8 familiar with Magnolia Avenue? 

9 A In what city? 

10 Q Any city. 

11 A Yes. 

12 Q Are you familiar with Magnolia Avenue in Riverside? 

13 A Yes. 

14 Q Is your date of birth July 15, 1963? 

15 A Yes. 

16 Q On March 24, 2003, did you go to Magnolia Clinica 

17 Medica Familiar at 9939 Magnolia Avenue in Riverside, 

18 California? 

19 A Never. 

20 Q Never? Were you ever seen by a doctor Javier R. 

21 Rios, M.D.? 

22 A 

23 Q 

24 A 

25 Q 

Never. 

How about a Dr. Balbuena? 

Never. 

B-A-L-B-U-E-N-A? 
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1 A Never. 

2 Q Were you ever seen by a Dr. Guillermo Gomez? 

3 A Never. 

4 Q Are you familiar with an insurance carrier called 

5 Sequoia? 

6 A No. 

7 Q Did you ever have sinus problems? 

8 A Not that I recall. 

9 Q Did you ever have acute tonsillitis? 

10 A No. 

11 Q Did you ever have a pulmonary embolism? 

12 THE COURT: I'm sorry, what was the question, Mr. Ward? 

13 MR. WARD: Did he ever have a pulmonary embolism. 

14 MR. BAKER: Objection, Your Honor, relevance. 

15 THE COURT: Well, I guess it could be relevant. 

16 Overruled. 

17 THE WITNESS: In what year would that be? 

18 BY MR. WARD: 

19 Q Any. I'm just asking, I mean, if I'd had a 

20 pulmonary embolism, I would remember. That's why I'm asking 

21 if you 

22 A 

23 Q 

24 that term. 

25 A 

if you remember ever having had one. 

Can you define a pulmonary embolism? 

I'm just asking if you had that -- if you ever heard 

I don't recall. 
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1 Q You never heard that term? 

2 A Not that I recall. 

3 Q Okay. Okay. Now, after this accident you you 

4 went from the Sportsbook to the security department; is that 

5 correct? 

6 A Correct. 

7 Q Now, I wanted to ask you, Mr. Rodriguez, we -- there 

8 has been a little bit of confusion, perhaps, on my part. So, 

9 I wanted to ask you about the way this accident happened. Is 

10 it correct that the -- the item that we're talking about is a 

11 water bottle? 

12 A Correct. 

13 Q A plastic water bottle? 

14 A Correct. 

15 Q We're not talking about a bottle of water? 

16 A Correct. 

17 Q Okay. We're talking about just the plastic part 

18 that weighs a few ounces? 

19 A Correct. 

20 Q Okay. Now, the way this happened is someone threw 

21 it well, let me -- let me go back and I'll -- I'll strike 

22 that. Let me ask another question. 

23 You -- your deposition was taken in this case, 

24 right; do you remember that? 

25 A Yes. 
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1 Q And you remember being asked why you were in Las 

2 Vegas? 

3 A Yes. 

4 Q And your answer was, you were there on vacation? 

5 A Yes. 

6 Q Okay. And you didn't say anything about your --

7 your spouse's surgery; isn't that correct? 

8 A Correct. 

9 Q Okay. And you were asked where your spouse was that 

10 night and you said she was in another casino; isn't that 

11 right? 

12 A Correct. 

13 Q You didn't say she was home in bed? You didn't say 

14 she was at the casino in bed? 

15 A Correct. 

16 Q You just said she was at another casino? 

17 A Correct. 

18 Q Now, how long before the time you went to Las Vegas 

19 did your wife have the medical issue? 

20 A Can you repeat the question, please? 

21 Q Sure. How long before you went to Las Vegas did 

22 your wife have the medical issue? 

23 A 

24 Q 

25 evolved? 

She had it for several weeks. 

But the resolution was a biopsy or something 
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1 A Correct. 

2 Q And how long before you went to Las Vegas had that 

3 been done? 

4 A I don't recall. 

5 Q Did you wait until she was up and around and 

6 comfortable before you went to Las Vegas? 

7 A Correct. 

8 Q So, by the time you got to Las Vegas, she was 

9 feeling okay? 

10 A Much better. 

11 Q In fact, you were both feeling pretty good because 

12 it was benign? 

13 A Correct. 

14 Q Okay. But she didn't accompany you on the night in 

15 question? 

16 A Correct. 

17 Q And that's because she wasn't feeling well? 

18 A She was in bed. 

19 Q Right. So, when you said she was at another casino, 

20 what you meant was, she was at a hotel in bed? 

21 A Correct. 

22 Q Okay. And was she feeling poorly? 

23 A I would say she was in bed, asleep. 

24 Q Okay. But she was in bed, asleep, because she 

25 wasn't feeling well? 
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1 A I -- I would say she was in bed, asleep, not feeling 

2 well if you want to phrase it that way, yeah. 

3 Q Well, that's the way you phrased it; isn't it? 

4 A Okay. 

5 Q I mean, this is 6:00 at night, right? 

6 A She was comfortable in bed. 

7 Q Right. Okay. Not feeling well? 

8 A Okay. 

9 Q And you didn't meet anyone else, correct? 

10 A Outside of the casino? 

11 Q Right. That night, you didn't meet anyone -- you 

12 didn't meet any friends; did you? 

13 A No. 

14 Q No. So, do they not have televisions at Harrah's? 

15 A Yes, they do. 

16 Q Okay. Well, if your wife's not feeling well and 

17 she's up in the room, why did you go to another casino to 

18 watch television? 

19 A Because I wanted to go somewhere else. 

20 Q Oh, okay. Now, on the night in question, the way 

21 the incident occurred, was that you went to the Sports book and 

22 you saw people throwing things around; is that right? 

23 A Correct. 

24 Q And they were announcing before they would throw 

25 something. They'd say I'm going to toss out a something and 
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1 then they would throw it out? 

2 A Not that I heard. 

3 Q Did you think it was dangerous what was going on? 

4 A I went there to watch Monday Night Football, not to 

5 be entertained by what was going on. 

6 Q You said that you went to see Monday Night Football 

7 with Randy Beavers; isn't that right? 

8 MR. BAKER: Misstates his testimony, Your Honor. 

9 THE COURT: I think it may. Sustained. 

10 BY MR. WARD: 

11 Q Is that not what you said? 

12 A Can you repeat the question? 

13 Q Sure. Did you not say you went to see Monday Night 

14 Football with Randy Beavers? 

15 MR. BAKER: Same objection, Your Honor. 

16 THE COURT: Sustained. 

17 BY MR. WARD: 

18 Q Let me ask you this; the objection has been 

19 sustained so, both you and I will get into trouble if we keep 

20 talking, so we -- I have to ask you a new question. 

21 A Okay. 

22 Q Okay. I'm not trying to cut you off. 

23 Did you think that what was happening at the 

24 Sportsbook that night when you were there was dangerous? 

25 A I went to watch Monday Night Football on the walls 
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1 on big screen TVs. My attention was on big screen TVs. I did 

2 not know who Randy Beavers was. 

3 Q Okay. I accept all that. I'm just trying to get an 

4 answer to my question. 

5 A Okay. 

6 Q And my question is -- well, let me ask you a 

7 different way. You testified that at least six things had 

8 been thrown into the audience before this incident had 

9 occurred, right? So, you were aware that people were throwing 

10 things into the audience, right? 

11 A Correct. 

12 Q So, my question is, did you think it was dangerous? 

13 A No, I didn't. 

14 Q No. If you had thought it was dangerous you would 

15 have left, right? 

16 A 

17 Q 

18 unusual? 

19 A 

20 Q 

21 you? 

22 A 

23 Q 

24 was going 

25 A 

Yes, I would have left. 

Okay. But a patron did something that was pretty 

I believe so, absolutely. 

Okay. You didn't know she was going 

Not at all. 

Okay. It didn't appear that anybody 

to do that; isn 1 t that right? 

Correct. 
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1 Q Okay. And especially because she didn't get out of 

2 her chair until the water bottle was already on the ground; 

3 isn't that right? 

4 A It -- that's the way it happened. 

5 Q Right. So, someone tossed a water bottle. It 

6 landed on the floor. It was already on the floor. And after 

7 it landed on the floor, this woman that you hadn't noticed 

8 before, got out of her chair and ran over and jumped for the 

9 water bottle, right? 

10 A Correct. 

11 Q And a complete surprise to you? 

12 A Absolutely. 

13 Q And as best as you can tell, a complete surprise to 

14 everybody else who was there? 

15 A Correct. 

16 Q She wasn't racing to get a water bottle that was 

17 flying through the air; was she? 

18 A No. 

19 Q Because the water bottle was already on the ground? 

20 A Correct. 

21 Q Now, after the incident occurred, the Palms called 

22 an ambulance for you; didn't they? 

23 A 

24 Q 

25 correct? 

Correct. 

Yes. So, they tried to get you medical attention, 
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1 A Correct. 

2 Q And you told the ambulance to go away, you weren't 

3 going to go with them? 

4 A Not in those words. 

5 Q I -- I didn't try to attribute to you any particular 

6 words. What I meant the conclusion was, you you, not 

7 somebody else, told the ambulance you're not going with them, 

8 they can leave? 

9 A Much better. Correct. 

10 Q And -- and if you -- you want to tell us exactly 

11 what you said, that's fine. But I -- I 

12 A Okay. 

13 Q I don't need you to do that unless you want to. 

14 A Correct. 

15 Q Okay. But it wasn't the Palms who told the 

16 ambulance to leave? 

17 A No. 

18 Q It was you? 

19 A Yes. 

20 Q They were there to take care of you, if that's what 

21 you wanted them to do? 

22 A Correct. 

23 Q And, so, after you sent the ambulance away, the 

24 Palms asked you to sign something; isn't that true? 

25 A No. 
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1 Q No? 

2 A No. 

3 Q The Palms never asked you to sign a form saying that 

4 you had refused medical attention? 

5 A No. 

6 Q So, you never told anyone you were angry because the 

7 Palms had tried to get you to sign something? 

8 A Yes, but it wasn't that. It was two papers that 

9 said please, sign these, two contracts, that said release of 

10 liability. Those were presented to me. 

11 Q By whom? 

12 A By security guards. 

13 Q Who's security? 

14 A The -- one of the security guards that refused to 

15 call the ambulance. It was never medical. 

16 Q And that person's name is what? 

17 A I don't recall the person's name. 

18 Q And where's the copy of the form you got? 

19 A My attorneys have it and his signature is on the --

20 my statement that I wrote because I got a copy of it. 

21 Q Okay. And you didn't sign it, right? 

22 A Which one? 

23 Q Any of them? 

24 A I signed my voluntary statement. But I was never 

25 presented a medical one. 
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1 Q Okay. But you never, other than your statement, you 

2 never signed anything else? 

3 A No. 

4 Q Nobody 

5 A Not that I recall. 

6 Q Nobody twisted your arm to sign anything? 

7 A No. 

8 Q And after you sent the ambulance away, then you 

9 stayed at the Sportsbook; isn't that correct? 

10 A No. 

11 Q No? Where'd you go? 

12 A I hopped to the area where there were some tables to 

13 fill out the report. 

14 Q Okay. You hadn't filled out the report when the 

15 ambulance people were there? 

16 A Correct. 

17 Q Okay. And after you filled out that report, what 

18 did you do next? 

19 A Well, eventually I got a copy of my report and my 

20 driver's license and that's when I then requested that the 

21 ambulance, because I wasn't feeling good, and the ambulance 

22 came. 

23 Q 

24 A 

25 Q 

Okay. So -- so, the ambulance came back, correct? 

Correct. 

And when they came in, you were sitting in your 
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1 chair? 

2 A Correct. 

3 Q And you were not in any particular distress at that 

4 time? 

5 A Describe distress. 

6 Q I don't know how to describe it. 

7 A Well, the way that the condition I was in, my 

8 forehead was sweating, my knee was hurting. Yes, I was in bad 

9 condition. 

10 Q Okay. And you were having pain in your knee? 

11 A Absolutely. 

12 Q And the -- what would you rate the pain on a scale 

13 of one to ten? 

14 A At that time, I might have rated it a six, seven. 

15 Q Okay. You didn't have any complaints other than 

16 your knee; isn't that true? 

17 A No, I believe not. 

18 Q Okay. And, so, you walked over to the gurney and 

19 got on the gurney; isn't that true? 

20 A I believe that's how it happened, yes. 

21 Q Okay. They didn't bring the gurney over to where 

22 you were, you walked over to it? 

23 A As close as that they could have brought it. 

24 Q They didn't pick you up and put you on the gurney? 

25 A I think they assisted me as close as I could have 
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1 gotten. 

2 Q Okay. And then you went to the -- you went to the 

3 clinic where you saw Dr. Heaps, correct? 

4 A Correct. 

5 Q And that's called Spring Valley Medical Center? 

6 A Correct. 

7 Q Now, this whole incident had occurred at around 

8 somewhere in the 6:00 to 7:00 time range; is that right? 

9 

10 

11 

12 

13 

14 

A 

Q 

A 

Q 

A 

Q 

No, it 

Okay. 

I would 

Okay. 

Around 

So, it 

was after 7: 00. 

How much after 7:00? 

say around 7: 15. 

there. 

happened 7:15 and it was after 12:30, 

15 midnight, 12:30, that you saw Dr. Heaps; isn't that correct? 

16 

17 

18 

19 

A 

Q 

A 

Q 

I do not recall exactly the time. 

You knew it was a while later? 

I will believe so. 

Okay. And if you actually saw him at 12:38, that 

20 would be about five -- five hours, almost a half after the 

21 incident occurred, correct? 

22 A 

23 Q 

24 A 

25 Q 

Okay. 

Do you recall whether that's about when you saw him? 

I would not be surprised. 

Okay. And you told Dr. Heaps that you had pain in 
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1 your left knee, on the inside of you left knee; isn't that 

2 right? 

3 A Correct. 

4 Q And he did a complete examination of you; didn't he? 

5 A Correct. 

6 Q He didn't just examine your knee and your leg, but 

7 he examined your head and your neck? 

8 

9 

10 

11 

12 

13 

14 

15 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

Correct. 

And your arms? 

From what I recall, yeah. 

And he listened in your back? 

Okay. 

And he listened to your heart? 

Correct. 

And your lungs? And at that time, you weighed about 

16 225 pounds; isn't that correct? 

17 A If that's what was written down, correct. 

18 Q Okay. And anything that you had wrong with you that 

19 night, you told Dr. Heaps about it? 

20 A Correct. 

21 Q And Dr. Heaps ultimately discharged you and 

22 suggested that if you had further problems you should follow 

23 up with an orthopedic doctor? 

24 A 

25 Q 

Correct. 

And you left? 
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1 A Correct. 

2 Q How'd you get back to the hotel or how did you get 

3 back to the Palms? 

4 A Taxi. 

5 Q And then you were able to drive over to your hotel? 

6 A Correct. 

7 Q And then you went home? 

8 A Correct. 

9 Q Home was California? 

10 A Correct. 

11 Q Now, at the time of this incident, which was 

12 November 22, 2004, right? 

13 Correct. 

17 

22 that you lived in, right? 

23 A Correct. 

24 Q And who was your -- who was your mortgage holder on 

25 that property? 
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1 A I don't -- I don't recall. 

2 Q Was it Chase Manhattan Mortgage Company? 

3 A I don't recall. 

4 Q Now, how long had you lived there in that house? 

5 A I'm going to say less than six months. 

6 Q Less than six months. And that was at 996 Dahlia 

7 Court? 

8 A Yes. 

9 Q In Hemet? 

10 A Hemet. 

11 Q And in the six months you had owned that house, or 

12 less than six months that you owned that house, had you been 

13 intending to sell it the whole time? 

14 A Yes. 

15 Q So, you bought that less than six months before 

16 February of 2004? 

17 A 

18 Q 

19 A 

20 Q 

21 A 

22 Q 

23 A 

24 Q 

25 A 

I believe so. 

Yeah. Why did you sell it? 

Because the market was good. 

It's that the only reason? 

Yeah. 

Who'd you sell it to? 

My real estate agent sold it for me. 

Okay. Was it in foreclosure? 

A lot of the properties that I buy may be in 
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1 foreclosure. 

2 Q Right. No, I'm not asking about the properties you 

3 buy. I'm asking about the property you sold. Was that 

4 property, at 996 Dahlia Court, in foreclosure? 

5 A I don't recall if that particular property was. 

6 Q Okay. But you've lived in other -- other properties 

7 that have been in foreclosure? 

8 A Not typically. 

9 Q But you -- but you have, maybe not typically --

10 A Not typically. 

11 Q -- but you -- you -- but you have lived in other 

12 properties that have been in foreclosure? 

13 A Not typically. 

14 Q Does that mean you've never lived in a property 

15 that's been in foreclosure? 

16 MR. BAKER: Relevance, Your Honor. 

17 THE COURT: I'm sort of wondering myself. 

18 Mr. Ward, what's the relevance of this line of 

19 questioning? 

20 MR. WARD: The relevance is that this gentlemen is a real 

21 estate investor and he has not been a real estate investor 

22 since about nine months before this accident. And he is 

23 claiming that his inability to be a real estate investor is a 

24 result of this accident. And what I'm asking questions about 

25 are things that relate directly to being a real estate 
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1 investor. 

2 THE COURT: Mr. Baker? 

3 MR. BAKER: I -- I don't even understand that, Your 

4 Honor. There's no relevance whether or not he lived in a 

5 foreclosure house. He's explained the system of how real 

6 estate investing works. What's the relevance of -- of living 

7 in a foreclosed house? 

8 THE COURT: Sustain the objection. 

9 BY MR. WARD: 

10 Q You have never owned a house since February of 2004; 

11 isn't that correct? 

12 MR. BAKER: The same objection, Your Honor. 

13 THE COURT: I'll allow that. I just hope we don't get 

14 too far afield. 

15 THE WITNESS: Repeat the question. 

16 BY MR. WARD: 

17 Q Sure. You've never owned a house since February of 

18 2004? 

19 A You're assassinating my character --

20 MR. BAKER: Enrique --

21 THE WITNESS: -- and I don't appreciate that. 

22 MR. BAKER: Enrique, answer his question. 

23 THE WITNESS: Yes, I have. 

24 BY MR. WARD: 

25 Q You -- have you been in the real estate investment 
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1 since November -- since February of 2004? 

2 A Absolutely. 

3 [Pause] 

4 Q You weren't working between the time of -- between 

5 February of 2004 and the time of this accident; isn't that 

6 true? 

7 A That's true. 

8 Q Okay. And there wasn't any reason why you weren't 

9 working? 

10 A No. 

11 Q You just weren't working? 

12 A Correct. 

13 Q And wasn't 2004 a pretty good time to sell real 

14 estate? 

15 A Correct. 

16 Q Is there any reason now why you weren't working in 

17 the industry? 

18 A Well, that -- my business affords me the luxury of 

19 making good money. That particular house and that particular 

20 time, I was able to have over $100,000 of cash. 

21 Q Okay. 

22 A And me and Maria like to spend time with our 

23 grandkids, with our foster kids, and that type of business 

24 affords us that luxury. And whenever I want to pick up a 

25 house, at that time I'm able to pick up a house. And whenever 
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1 I want to flip a house, I'm able to flip house. And that's 

2 the reason. 

3 Q When did you last have foster children? 

4 A When my son graduated from Polly High School. And I 

5 don't recall exactly what year that was. 

Q 

A 

Q 

A 

Q 

11 kids? 

12 A 

13 Q 

14 A 

15 Q 

16 internet? 

17 A 

18 Q 

19 A 

20 Q 

21 A 

22 Q 

23 A 

24 Q 

25 A 

No. 

Now, you saw Dr. Nork? 

Correct. 

Or after -- you got his name out of the -- from the 

Internet marketing, a publication. 

And so you went to see Dr. Nork? 

Correct. 

Did you have any records with you? 

Would you repeat that question? 

Did you have any medical records with you? 

When I went to see him? 

Right. 

I don't recall. 
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1 Q Now, you told Dr. Nork that on the night of the 

2 accident that you had been injured and you couldn't walk and 

3 you went to the hospital by ambulance, correct? 

4 A Correct. 

5 Q And you told Dr. Nork that when you were examined by 

6 Dr. Heaps that your knee was swollen? 

7 A Okay. 

8 Q Isn't that true? 

9 A Correct. Correct. 

10 Q You -- you told Dr. Nork that on the night of the 

11 injury your knee was swollen? 

12 A I don't recall. 

13 Q Was anyone with you when you went to see Dr. Nork? 

14 A I don't believe so. 

15 Q Do you know of any place Dr. Nork would have gotten 

16 his information other than from you? 

17 A 

18 Q 

19 A 

20 Q 

21 true? 

22 A 

23 Q 

24 A 

25 Q 

I don't believe so. I don't know. 

Okay. Now, Dr. Nork saw you a couple of times? 

Yes. 

And nothing Dr. Nork did seemed to help; isn't that 

Correct. 

And he sent you to physical therapy? 

Yes. 

And nothing they did at physical therapy seemed to 
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1 help; isn't that true? 

2 A Correct. 

3 Q And you were still only complaining of knee pain; 

4 isn't that correct? 

5 A At that time, yes. 

6 Q Okay. So, two months after the accident the -- the 

7 only complaint you still had was knee? 

8 A Correct. 

9 Q And -- now, who's the next treater that you went to? 

10 A If my memory serves me, there might be a Eric 

11 Campbell, Simpson, someone in Wildomar. 

12 Q Sure. How did you get to Eric Campbell? 

13 A By car. 

14 Q Okay. How did you -- how did you determine that you 

15 were going to go see Eric Campbell? 

16 A I don't recall. 

17 Q Was he recommended by someone? 

18 A I don't recall. 

19 Q But you had -- Campbell was a chiropractor, correct? 

20 A I don't recall his specialty. 

21 Q Do you know whether he was a medical doctor or a 

22 non-medical doctor? 

23 A 

24 Q 

25 A 

Yeah, he he was a medical doctor. 

He was? 

Yes. 
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1 Q And why did you start going to Dr. Campbell instead 

2 of Dr. Nork? 

3 A Because I did not feel comfortable with Dr. Nork and 

4 what you would call bedside manners. 

5 Q Okay. And somewhere along the line, you got -- some 

6 testing done; is that correct? 

7 A Yes. 

8 Q And that testing was done at a place called MRI of 

9 Inland; does that sound right? 

10 A Yes. 

11 Q And who sent you to MRI at Inland? 

12 A I don't recall who referred me to that MRI of 

13 Inland. 

14 Q Okay. But you did have an MRI done? 

15 A Yes. 

16 Q And that was done on January 28, '05? 

17 A I would believe so, yes. 

18 Q Did you talk to anyone about what they found when 

19 they did that MRI? 

20 A 

21 Q 

22 A 

23 Q 

24 accident. 

25 A 

Yes, I would've. 

Okay. Who did you talk to? 

What year was this in? 

We're talking a little over two months after the 

A little over two -- that would've been in the 
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1 offices of the doctors with -- with Will -- with Williams or 

2 Eric Campbell. 

3 Q Okay. So, you talked to someone there about the 

4 MRI? 

5 A Correct. 

6 Q And did you learn that they were going to send it to 

7 someone else to read it again? 

8 A I don't recall. 

9 Q You don't recall? 

10 A No. 

11 Q So, you don't recall anyone explaining to you why 

12 they were going to send these to someone else to read it 

13 again? 

14 A No, I don't recall. 

15 Q Were you even aware of that? 

16 A I don't recall. 

17 Q And then you ended up going to Dr. Shannon, correct? 

18 A Yes. 

19 Q Did you ever see Dr. Simpson? 

20 A Yes. 

21 Q Why did you go to Dr. Simpson? 

22 A Because I have continuous pain. 

23 Q And why did you choose Dr. Simpson over 

24 Dr. Campbell? 

25 A They worked in the same office, the same building. 
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1 Q Did you make a conscious change to go to another 

2 treater there? 

3 A A conscious change? They -- they were in the same 

4 group. 

5 Q Okay. Here's -- here's what I'm trying to ask; 

6 sometimes I go to my doctor and he's on vacation or whatever 

7 and some other doctor sees me. Other times I go in and say 

8 I'd like to see a different doctor. I'm just trying to figure 

9 out how 

10 A It pretty happened like that. I think -- I -- from 

11 what I recall, I think one of them was had an office in 

12 Carson, California, 90 miles away, and he wasn't there one 

13 day, so it kind of worked out like that. 

14 Q Now, that's it -- I'm just trying to find out. 

15 A Yeah. 

16 Q Okay. 

17 A Pretty much like that. 

18 Q Okay. And, so, it was mostly convenience issue? 

19 A Convenience, yes. 

20 Q Okay. And then you left that group and went to see 

21 Dr. Shannon? 

22 A Correct. 

23 Q Now, why did you do that? 

24 A That was during the time that I was needing my 

25 surgery done for my knee. 
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1 Q So, you went to Dr. Shannon for the very first time 

2 to have the surgery done? 

3 A I went repeat that again. 

4 Q Sure. Are you telling me that you went to 

5 Dr. Shannon to do the surgery before you'd seen Dr. Shannon? 

6 A No. 

7 Q So, then why did you change and go to Dr. Shannon? 

8 A I'm getting a little confused here. 

9 Q Sure. Want me to go back? 

10 A Yes. 

11 Q Okay. You were seeing Dr. Campbell, and then you 

12 saw Dr. Simpson, and then you left Dr. Simpson and went to see 

13 Dr. Shannon? 

14 A Yes. 

15 Q You had never seen Dr. Shannon before? 

16 A Okay. 

17 Q Correct? 

18 A Correct. 

19 Q And before you went to Dr. Shannon, you didn't know 

20 what she was going to tell you when you got there? 

21 A Correct. 

22 Q So, why did you go to Dr. Shannon? Why did you 

23 leave the Wellness Clinic that had Dr. Campbell and 

24 Dr. Simpson, and now you go to another doctor? 

25 A Because those other doctors were not going to do 
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1 surgery for me. That's why. 

2 Q And, so, you wanted to go to a doctor who would do 

3 surgery? 

4 A Exactly. 

5 Q And that's why you went to the Dr. Shannon in the 

6 hopes that you could persuade her to do surgery? 

7 MR. BAKER: That's argumentative, Your Honor. 

8 THE COURT: Well, perhaps you could rephrase it, 

9 Mr. Ward. 

10 MR. WARD: Sure. Yeah. 

11 BY MR. WARD: 

12 Q Hadn't you talked to Dr. Simpson about doing surgery 

13 on you? 

14 A I went for evaluations. 

15 Q Okay. And did they recommend surgery? 

16 A Well, they -- I was evaluated. 

17 Q Uh-huh. 

18 A And I was working through the other attorneys at 

19 that time. 

20 Q Okay. Well -- so, who recommended that you go see 

21 Dr. Shannon? 

22 A That was what we spoke about with the other law firm 

23 that wasn't getting things done. 

24 Q Okay. So, it was the other law firm who recommended 

25 that you go to Dr. Shannon? 
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1 A Correct. 

2 Q With the idea that Dr. Shannon would operate on you? 

3 MR. BAKER: Again, Your Honor, that's argumentative and 

4 speculative and lack of 

5 THE COURT: Well, I think maybe sustain and ask you to 

6 rephrase it. 

7 BY MR. WARD: 

8 Q Sure. What -- when -- when the -- when you went to 

9 the other law firm, what did they tell you about Dr. Shannon? 

10 A Well, they said that they recommend and they speak 

11 highly of an orthopedic specialist in Las Vegas that they've 

12 dealt with before, and go speak to her. And that's basically 

13 what I did. But during that time, nothing got done. So--

14 Q Right. And I'm and you're jumping ahead. And I 

15 apologize if my questions are maybe are doing that. But what 

16 I'm trying to get to is, I'm -- you said that once you got 

17 there the surgery didn't happen right away. I'm trying to 

18 find out before you went there. That's the area of time that 

19 I'm talking about, before you saw Dr. Shannon for the very 

20 first time. I'm trying to find out why it was you left 

21 Dr. Simpson and went to see Dr. Shannon. Why that change? 

22 A Because of they were not going to do the surgery 

23 and after meeting those doctors, I'm the type of person that 

24 likes to be comfortable with doctors. And personally, myself, 

25 I went on the internet and did some research on one of those 
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1 doctors and found something about that that I didn't like. 

2 So, I didn't want to continue with that particular doctor. 

3 Q And, so, the reason you left the Wellness Clinic and 

4 went to see Dr. Shannon was because you didn't like something 

5 you'd found about the Wellness Clinic? 

6 A Correct. 

7 Q And, now, before you went to see Dr. Shannon, did 

8 you have any additional diagnostic testing performed? 

9 A I don't recall. 

10 MR. BAKER: Your Honor, can I interrupt for just one 

11 second? I'm very sorry to interrupt. 

12 [Sidebar Conference Not Transcribed] 

13 THE COURT: Very well. Whenever you're ready, Mr. Ward. 

14 MR. WARD: Thank you, Your Honor. 

15 BY MR. WARD: 

16 Q On the night of the accident you had an x-ray of the 

17 knee; is that correct? 

18 A Correct. 

19 Q You remember that you were laid on the table and --

20 A Yes. 

21 Q -- made this clunking-clanking sound as they slide 

22 the film into the various places and they try to get you to 

23 hold still and put bean bags around you and all that kind of 

24 stuff? 

25 A Yes. 
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1 Q And -- now, you've had MRls, correct? 

2 A Before? 

3 Q No, just any time. You -- you know what an MRI is? 

4 A Yes. 

5 Q The MRI's a different procedure. It's not like the 

6 x-ray, right? 

7 A Correct. 

8 Q And I'm not talking about -- I'm not trying to turn 

9 you into an MRI expert. I just mean, what you experience when 

10 you go get an MRI is different from getting x-rays? 

11 A Correct. 

12 Q So, you had x-rays on the night of the accident and 

13 then you had an MRI that was conducted on January 28th, 2005? 

14 A Correct. 

15 Q And when that happened that's when you lay back on a 

16 on a thing and on a -- on a kind of a moving -- it's almost 

17 like a bed, they kind of prop you up and and then this loud 

18 it sounds like somebody hammering in the background? 

19 A Correct. 

20 Q Okay. It's kind of -- it's kind of disconcerting 

21 hearing that -- that sound? 

22 A Correct. 

23 Q All right. Okay. And -- and then because they were 

24 just doing your knee, you didn't have to go all the way 

25 through the machine, correct? 
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1 A Correct. 

2 Q Okay. But they did -- they did your knee? 

3 A Correct. 

4 Q And they took a film? 

5 A Correct. 

6 Q And did something with that film? 

7 A Correct. 

8 Q Between that -- that period of time, the day of the 

9 accident and the day you had the MRI, did you have anything 

10 done, from a diagnostic standpoint, other than the x-rays that 

11 you had the night of the accident? 

12 A No, I don't believe so. 

13 Q How many times have you had MRIs since that first 

14 time in January of 2005? 

15 A Until now? 

16 Q Yeah. 

17 MR. BAKER: And -- if -- obviously, it's not just the 

18 MRIs are all at once. 

19 BY MR. WARD: 

20 Q 

21 many. 

22 A 

23 Q 

24 A 

25 Q 

The -- let's limit it to the MRIs, just tell me how 

I'm going to estimate maybe seven. 

Seven MRIs and an eighth? 

Correct. 

Now, were they all at the same place? 
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1 A No. 

2 Q I say same place, I don't mean same place on your 

3 knee, I mean --

A 

Q 

A 

Q 

8 Open MRI? 

9 A What city? 

10 Q Well, Open MRI is in California; isn't it? The 

11 first MRI you had on your knee was in California? 

12 A Yeah, but there's an Open MRI in Las Vegas and 

13 Q Have you been to the Open MRI in Las Vegas? 

14 A I've been -- yeah, I believe the first MRI that I 

15 went to I don't believe I've been back to the first place 

16 that I had my first MRI. 

17 Q 

18 correct? 

19 A 

20 Q 

21 A 

22 Q 

23 A 

24 Q 

25 A 

Okay. Okay. Now, you went to a Dr. Jacob Tauber, 

Correct. 

And Dr. Tauber is in Beverly Hills? 

Correct. 

And you saw him for your knee? 

Correct. 

And he asked you about the incident; didn't he? 

Correct. 
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1 Q And he asked you to relay to him what happened? 

2 A Correct. 

3 Q And he asked you to relay to him what injuries you 

4 sustained? 

5 A Correct. 

6 Q And you told him that in that accident that you 

7 injured your left knee; is that correct? 

8 A Correct. 

9 Q And you told him that you injured your neck? 

10 A Correct. 

11 Q Okay. But you didn't injure your neck in that 

12 accident; did you? 

13 MR. BAKER: Objection, Your Honor. It calls for a 

14 medical conclusion. 

15 THE COURT: Overruled. 

16 THE WITNESS: Repeat the question. 

17 BY MR. WARD: 

18 Q Sure. You didn't injure your neck in that accident; 

19 did you? 

20 A Yes, I did. 

21 Q You injured your neck in the -- in the accident on 

22 November 22? 

23 A Yes. 

24 Q Okay. But you didn't tell the ambulance that you'd 

25 injured your neck? 

* 
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1 A Well --

2 Q Is that true? 

3 MR. BAKER: He was going to respond, Your Honor. 

4 THE COURT: Yeah, I think he should be allowed to answer 

5 the question. 

6 THE WITNESS: Okay. Repeat the question. 

7 BY MR. WARD: 

8 Q Sure. Isn't it true you didn't tell the ambulance 

9 attendants that you injured your neck that night? 

10 MR. BAKER: That wasn't the question, Your Honor. That 

11 was the follow-up question. 

12 MR. WARD: I don't remember my question. I will withdraw 

13 it. If you can remember it, I can -- if you lay it out, I'll 

14 

15 

16 

17 

18 

19 

ask you. 

MR. 

accident? 

MR. 

THE 

MR. 

BAKER: Did you injure in the accident -- in the 

WARD: Okay. Then I'll withdraw --

COURT: Well, pick up wherever you'd like, Mr. Ward. 

WARD: Thank you, Your Honor. Any post-it notes or 

20 anything like that? 

21 MR. BAKER: I just found it. I was there for you. 

22 BY MR. WARD: 

23 Q Isn't it true that you didn't tell the ambulance 

24 attendants that night that you injured your neck? 

25 A I've told them exactly how the accident happened and 
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1 how the lady hit my knee, how I fell back, how I twisted, how 

2 my body torqued, and how I hit the gentlemen. How they wrote 

3 it down, I don't know. 

4 Q When they asked where you had pain, you didn't tell 

5 them that you had any pain in your neck; isn't that true? 

6 A My pain primarily, at that time, was in my knee. 

7 Q Isn't it true you that you did not tell them that 

8 you had any pain in your neck? 

9 A I don't recall. 

10 Q Isn't it true that you did not tell them that you 

11 had any pain in your back? 

12 A I recall telling them that my knee was hurt, my shin 

13 was hurt where her whole body hit my lower -- my knee and I 

14 twisted and at that time I might not have felt the immediate 

15 pain to those areas, but they were there because I couldn't 

16 walk at that time. 

17 Q 

18 had pain 

19 A 

20 Q 

21 A 

22 Q 

23 had pain 

24 A 

25 Q 

So, is it true, then, that you didn't tell them you 

in your back? 

You can -- you can phrase it that way. 

Well, isn't that true? 

It could be phrased that way, correct. 

Okay. And isn't it true you didn't tell them you 

in your neck? 

It can be phrased that way, correct. 

And when you saw Dr. Heaps that night? 
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1 A Yes. 

2 Q And you saw Heap's nurse? 

3 A I believe so. 

4 Q And you talked to both of them? 

5 A Correct. 

6 Q And you didn't tell either one of them you had pain 

7 in your neck? 

8 A I explained to them exactly how I explained, and at 

9 that moment, my primary pain and concern was in my knee. 

10 Q And isn't it true that you did not tell them that 

11 you had any pain in your neck? 

12 MR. BAKER: Hasn't this been asked and answered? 

13 THE COURT: Yes. Sustained. 

14 BY MR. WARD: 

15 Q Isn't it true that you didn't tell them you had any 

16 pain in your back? 

17 MR. BAKER: Same objection, Your Honor. 

18 THE COURT: I think we've already covered this. And I 

19 think he's answered the question, so sustain the objection. 

20 BY MR. WARD: 

21 Q You saw Dr. Nork? 

22 A Correct. 

23 Q A week or two later? Isn't it true that you didn't 

24 tell Dr. Nork that you had any pain in your neck? 

25 A No, that's not true. 
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1 Q Isn't it true that you didn't tell Dr. Nork that you 

2 had any pain in your back? 

3 A No, I don't believe so. 

4 Q Did you fill out a -- a pain drawing with Dr. Nork? 

5 A 11m sure 

6 Q You know what a pain drawing is? 

7 A -- I did, yeah. 

8 Q You know what a pain drawing is? 

9 A Yes. 

10 Q And -- and the -- it's a -- it's like a body? 

11 A Yeah. 

12 Q And you're asked to put down the areas of your body 

13 that you have complaints about? 

14 A Correct. 

15 Q And when you saw Dr. Nork, the only thing that you 

16 checked was the knee, right? 

17 A I don't recall. 

18 Q You don't recall that? 

19 A No. If I see it, I might recall it. 

20 Q Okay. Now, when you saw Dr. Tauber, you told 

21 Dr. Tauber that you got out, but you were not able to walk; 

22 isn't that correct? 

23 A When I saw Tauber -- repeat that again, please. 

24 Q Isn't it true that when you saw Dr. Tauber, you told 

25 him that you got out, but you were not able to walk? 
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1 A Possibly, yes. 

2 Q And you told Dr. Tauber that you had injured your 

3 neck and your back and your knee in that accident; isn't that 

4 true? 

5 A Correct. 

6 Q Who did you see for sleep apnea? 

7 MR. BAKER: Objection, Your Honor. Relevance for sleep 

8 apnea. That's not going to be part of our case-in-chief. 

9 THE COURT: What's the relevance, Mr. Ward? 

10 MR. WARD: The relevance is that this witness has been 

11 claiming that it's part of the things related to this injury 

12 and I will demonstrate that it's one of the conditions that he 

13 had prior to this accident. 

14 MR. BAKER: I'll stipulate to that. I'm not -- I'm not 

15 intending to admit to that. 

16 MR. WARD: Well, the witness just denied that it ever 

17 happened. So, it -- then it's become a credibility issue. 

18 MR. BAKER: I'm not sure I'm following this kind of 

19 questioning. He's -- first of all, asking him for a medical 

20 connotation of whether or not he's saying he had the sleep 

21 apnea that's related to this accident. 

22 MR. WARD: I'm not asking him for medic- -- I apologize, 

23 I didn't mean to interrupt you. 

24 MR. BAKER: He did ask him for that specifically, Your 

25 Honor. Sleep apnea is something that is not going to be a 
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1 part of our case at issue, therefore it's not relevant to the 

2 subject matter and he should be able to question him on sleep 

3 apnea. 

4 THE COURT: Well, I'm going to sustain the objection. I 

5 think Counsel's already made the point with respect to the 

6 credibility issue. 

7 MR. WARD: If 

8 THE COURT: I'll ask that you move on, Mr. Ward. 

9 MR. WARD: Yes, Your Honor. 

10 BY MR. WARD: 

11 Q Now, Mr. Rodriguez, isn't it true that earlier in 

12 this litigation that you did not have any federal tax returns 

13 to provide to us for analysis? 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

was 

know 

A 

Q 

Mr. 

A 

Q 

A 

Q 

A 

Q 

why 

A 

Q 

Correct. 

And you met with an expert and that expert's name 

Dineen? 

Correct. 

And you saw him out here in the hallway 

Correct. 

And you met with Mr. Dineen in 2008? 

Correct. 

And he told you -- well, let me ask 

you met with Mr. Dineen? 

Yes. 

Why? 
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1 A Because I was going to give him my information of 

2 paperwork that I had. 

3 Q And because he was going to take a look at your 

4 information and come in and tell the Court about your -- your 

5 loss of earning capacity or your wage loss; isn't that right? 

6 A Correct. 

7 Q And, so, he told you that he needed information? 

8 A Correct. 

9 Q And -- and you told -- he told you that he needed a 

10 tax return from you for the year 2004? 

11 A He wanted to provide -- he want me to provide 

12 information. 

13 Q Right. And he specifically asked you for tax 

14 returns, correct? 

15 A Correct. 

16 Q And, in particular, he asked from you for tax 

17 returns for 2004? 

18 A No, not he just asked me for tax returns. 

19 Q Okay. Did he ask you for tax returns from the 

20 period of 1999 to 2004? 

21 A 

22 Q 

23 right? 

24 A 

25 Q 

I don't recall. 

You, thereafter, created tax returns; isn't that 

Created? 

Sure. 
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1 MR. BAKER: I'm guessing -- objection to argumentative, 

2 Your Honor, and vague. 

3 THE COURT: Well, I'll ask you to rephrase it. I'm not 

4 real sure what you mean by that question, Mr. Ward. 

5 BY MR. WARD: 

6 Q The -- the tax return that you gave for Mister -- to 

7 Mr. Dineen for the year 2004 was signed by you in 2009; isn't 

8 that right? 

9 A It was prepared, yeah, and signed. 

10 Q In 2009? 

11 A Correct. 

12 Q Yeah, not before? 

13 A Correct. 

14 Q In 2009 is five years after 2004; isn't it? 

15 A Correct. 

16 Q And the tax return from 2001 was also prepared in 

17 2009; isn't that right? 

18 A Correct. 

19 Q And how about the tax return from 1999; when was 

20 that prepared? 

21 A I don't recall what -- what date. 

22 Q And there was no tax return for 2002 and 2003; isn't 

23 that correct? 

24 A I believe so. 

25 Q And there was no tax return for the 2000; isn't that 
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1 correct? 

2 A I don't recall. 

3 Q Okay. And you said that you had provided Mr. Dineen 

4 with all of your records to show him your income; isn't that 

5 correct? 

6 A Correct. 

7 Q You -- that you would show him all of the backup 

8 information that would support your loss of income, correct? 

9 A Correct. 

10 Q As a -- as a real estate investor? 

11 A Correct. 

12 Q And you've been a real estate investor for some 

13 period of time? 

14 A Correct. 

15 Q You've sold well over 100 houses? 

16 A Correct. 

17 Q And 2004 was probably one of the hottest years for 

18 real estate investors, such as yourself, since you've been 

19 doing that; isn't that true? 

20 A Correct. 

21 Q And you didn't do anything in 2004 after you sold 

22 your house in Charwood, correct? 

23 A Correct. 

24 Q And now, tell me, sir, just basically as a real 

25 estate investor, if we're going to know how much your earnings 

. 
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1 are, we're going to have to know how many properties you own? 

2 MR. BAKER: Your Honor, that causes for an expertise in 

3 calculation in loss of wages and vocational areas, and he's 

4 not that type of expert. 

5 THE COURT: What kind of evidence are we going to hear 

6 about lost wages? 

7 MR. BAKER: Do you want me to summarize for the Court? 

8 THE COURT: Yes. 

9 MR. BAKER: That a -- to the best that I understand it, 

10 Your Honor, that there will be some evidence of the houses 

11 that he had sold, some transactional evidence which gave a 

12 high, about $208,000, that Mr. Dineen did not utilize that 

13 high, even though they -- they were trying to suggest they 

14 were the basis of -- of them establishing earning capacity. 

15 But rather took an average, which was cumulative, of all of 

16 the information that he had for sales, plus CPI and standard 

17 governmental issued statistics regarding income of people of 

18 his age. 

19 THE COURT: Now, I forgot what your objection was, 

20 Mr. Baker. 

21 MR. BAKER: My objection --

22 THE COURT: I'm so sorry. 

23 MR. BAKER: My objection was is he was attempting to lay 

24 through Mr. Rodriguez a foundation for why somebody 

25 calculating his losses would be, or the loss that somebody as 
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1 an income investor. And that's properly within the expert 

2 realm of either a vocational rehabilitationist or a vocational 

3 rehabilitationist sanc- -- segued with a vocational economist, 

4 which is what Mr. Dineen is. He simply can't lay that 

5 foundation. 

6 THE COURT: Mr. Ward --

7 MR. WARD: That's not what I'm trying to do. 

8 THE COURT: do you remember your question? 

9 MR. WARD: Oh, I do remember my question. That's not 

10 what I'm trying to do. 

11 THE COURT: Could you repeat your question to me again? 

12 MR. WARD: Sure. Did you -- actually, I can't remember 

13 my question. I know where I was going, but I can't remember 

14 my specific question. 

15 THE COURT: All right. Let's proceed then. 

16 BY MR. WARD: 

17 Q I want to ask you some very basic questions in this 

18 area, Mr. Rodriguez. You've been a real estate investor for, 

19 what, 20 years? 

20 A Correct. 

21 Q NOW, what a real estate investor does, such as 

22 yourself, is to buy and sell houses; is that correct? 

23 A Correct. 

24 Q Okay. You don't -- you haven't dealt in the 

25 commercial market? 
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1 A No, I prefer residential. 

2 Q Right. Right. Okay. And, so, you have bought and 

3 sold houses? 

4 A Correct. 

5 Q Now, to -- you have some basic understanding of how 

6 to make money in the real estate market; isn't that correct? 

7 A Correct. 

8 Q Okay. So, I'm just going to ask you about some 

9 basics. We're going to figure out how much money you earn, as 

10 a real estate investor, on any particular sale. One of the 

11 things we're going to need to know is what you sold a house 

12 for, correct? 

13 A Correct. 

14 Q One of the other things we're going to need to know 

15 is how much you paid for the house, correct? 

16 A Correct. 

17 Q One of the things we're going to need to know is how 

18 long you owned the house? 

19 MR. BAKER: And -- and, Your Honor, I just want to show 

20 that the record is reflecting that these questions are being 

21 asked from the perspective of -- if a real estate investor 

22 wants to know how much his income loss was, that he might need 

23 to -- need these things, not other experts in the area of 

24 calculating wage loss or economic wise. 

25 THE COURT: Very well. Please, proceed, Mr. Ward. 
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1 MR. WARD: Thank you, Your Honor. 

2 BY MR. WARD: 

3 Q So, we need to know how long you owned the house, 

4 correct? 

5 A Correct. 

6 Q I mean, there's a cost of money, right? And we need 

7 to know how much work or money you put into the house between 

8 the time you bought it and the time you sold it? 

9 A Correct. 

10 Q And that's -- that's the basics of what we're going 

11 to need to know, whether you're making money as a real estate 

12 investor; isn't that correct? 

13 A Correct. 

14 Q Things like real estate commissions, those kinds of 

15 things are usually covered on the closing costs? 

16 A Correct. 

17 Q They -- they printout in the escrow statement. But 

18 the escrow statement doesn't tell you what you pay for the 

19 house. The escrow statement doesn't tell you how much work 

20 you put in the house. The escrow statement doesn't tell you 

21 how long you owned the house; isn't that true? 

22 A Correct, typically. 

23 Q It tells you -- it tells you what you sold the house 

24 for. It tells you if there's going to be any termite work 

25 taken out of the escrow. It tells you what the real -- what 
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1 the real estate experts, or the realtors charge, and it tells 

2 you how much loans and fees you have to payout, correct? 

3 A Correct. 

4 Q Okay. But you have to know these other things that 

5 I was talking about, how much you paid for the house, how much 

6 you put into the house, and how long you owned the house to be 

7 able to get some basic calculations as to whether you're 

8 making money as real estate investor or not, correct? 

9 A Correct. 

10 Q And, so, did you provide all of that information to 

11 Mr. Dineen? 

12 A Correct. 

13 Q You provided him all that information so he could 

14 calculate what your earnings were for the year 2004? 

15 A Correct. 

16 Q And you provided him with all the information so 

17 that he could calculate what your earnings were for 2003? 

18 A Correct. 

19 Q And 2002, 1, 2000, and 1999 as well? 

20 A Correct. 

21 Q Okay. Now, did Mister -- did Mr. Dineen tell you 

22 that you could get copies of any tax forms that you had filed 

23 by writing to the federal government? 

24 A 

25 Q 

Can you repeat that question? 

Sure. Did Mister -- Mr. Dineen met with you and 
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1 told you he wanted some tax returns, correct? 

2 A Correct. 

3 Q Did he tell you that you could get them, if you 

4 filed them, by writing to the federal government and asking 

5 for them? 

6 A Yes. 

7 Q So, you knew that? 

8 A Yes, I knew that. 

9 Q Did you ever do that? 

10 A Repeat the last one. 

11 Q Sure. Did you ever do that? 

12 A My accountant prepared all my taxes. 

13 Q Right. That's not my question. My question is, 

14 after Mr. Dineen told you that one of the ways you could get 

15 tax returns to give him is you could write to the federal 

16 government and they would give you copies of any tax returns 

17 that you had filed 

18 A Uh-huh. 

19 Q Right, he told you that? 

20 A Yes. 

21 Q So, my question is, did you do that? 

22 A No. 

23 Q No. Did you -- did Mr. Dineen tell you that -- that 

24 if you would show him your -- your FICA, F-I-C-A, report, that 

25 that would demonstrate what your gross earnings were as 
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1 received by the federal government? 

A 

3 Q He didn't tell you that? Did you know that already? 

4 A No. 

5 Q Have you ever gotten one of those statements in the 

6 mail? 

7 A I don't believe so. 

8 Q No, never have? 

9 A I don't recall. 

10 Q Okay. So, you don't know anything about that, those 

11 statements? 

12 A I don't recall that at this moment. 

13 Q Okay. And is it your testimony that you haven't 

14 been able to do anything with respect to buying and selling 

15 houses since this accident? 

16 A Correct. 

17 Q Because of the injuries you sustained? 

18 A Correct. 

19 Q Can you ride in cars? 

20 A Yes. 

21 Q Have you attempted to drive around some 

22 neighborhoods, look at houses? 

23 A Yes. 

24 Q Have you attempted to go on the internet -- you --

25 you do go on the internet, right? 
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1 A Yes. 

2 Q That's where you found your doctors? 

3 A Yes. 

4 Q Did you go on the internet and look for houses to 

5 buy? 

A 

Q 

A 

Q 

A 

11 time with my family, my grandkids, and it was different then. 

12 MR. WARD: Your Honor, I'm going to be a while. I see 

13 we're a quarter to 5:00. Is it a good time stop? 

14 THE COURT: I think so. How much longer do you think 

15 you'll be for scheduling purposes? 

16 MR. WARD: For scheduling purposes, I do not anticipate 

17 being more than a half-hour to 45 minutes. 

18 THE COURT: Mr. Baker will have some follow-up, I 

19 imagine? 

20 MR. BAKER: Yeah, and I don't know how much. We're 

21 Your Honor, we've -- are --are we still on his record or are 

22 we 

23 THE COURT: No, we can go off record. I think we're 

24 finished for the day. Sir, if you wanted to get up and move 

25 around, you're free to do so. 

AVTranz 
E-Reportlng and E-Transcrlptlon 

Phoenix (602) 263-0885 • Tucson (520) 403-8024 
Denver (303) 634-2295 

8 App. 1577



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

• • 
We'll resume tomorrow. 

THE WITNESS: Thank you. 

THE COURT: Sure. We can go off the record, now. 

[Proceedings Concluded at 4:39 p.m.] 
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LAS VEGAS, NEVADA, MONDAY, OCTOBER 25, 2010, 10:11 A.M.1

(Court called to order)2

THE COURT:  Good morning, please be seated.  Let's3

call the case up.4

MR. BAKER:  Good morning, Your Honor. 5

THE COURT:  Good morning.  Let's call the case and6

make a record.7

THE CLERK:  Yes, Your Honor. 8

MR. WARD:  Sorry, Your Honor, good morning.9

THE COURT:  Good morning.10

MR. WARD:  I was spacing out.11

THE CLERK:  Enrique Rodriguez v. Fiesta Palms, Case12

No. A-531538.13

THE COURT:  Can we have appearances for the record,14

please?15

MR. BAKER:  Steve Baker, Your Honor, good morning,16

4522, and Robert Cardenas.17

THE COURT:  good morning.18

MR. BAKER:  And also present is Enrique Rodriguez19

and my paralegal Monique Kristek (phonetic).20

THE COURT:  And besides Mr. Rodriguez, who else is21

present?22

MR. BAKER:  Monique Kristek.23

THE COURT:  Okay, thank you.24

MR. BAKER:  She'll be the busy one.25
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THE COURT:  Okay, thank you.1

MR. WARD:  Good morning, Your Honor.  K.C.  Ward.  I2

represent the Palms.  My paralegal Virginia Lowe [phonetic].3

THE COURT:  Good morning.4

MR. WARD:  She will be assisting me with -- to try5

to hold down on the fumbling of documents and things.6

THE COURT:  Nice to have -- nice to have some help,7

isn't it, Mr. Ward?8

MR. WARD:  Yes, it is.  Someone who does this a lot9

better than I do.10

THE COURT:  Do you have a representative here as11

well?12

MR. WARD:  My representative is here, Vicki Coenga13

(phonetic) from the Palms.14

THE COURT:  Good morning.  Who else is present?15

MR. WARD:  And we have a trial observer who is not a16

-- not a party or affiliated with the party and won't be17

testifying as a witness.18

THE COURT:  Okay.  Someone you've made arrangements19

to be here?20

MR. WARD:  Yes.  21

THE COURT:  Oh, okay.  Very well.  This is the time22

set for trial.  Are the parties ready to proceed?23

MR. WARD:  Yes, Your Honor. 24

MR. BAKER:  Yes, Your Honor.  25
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THE COURT:  Very well.  Mr. Baker.1

PLAINTIFF'S OPENING STATEMENT2

MR. BAKER:  Good morning, Your Honor.  Counsel --3

and it could please the Court, would you like me to approach4

the lectern?5

THE COURT:  Wherever you would like, Mr. Baker.6

MR. BAKER:  You know I'm going to be wondering7

around a little bit.8

THE COURT:  That's fine.9

MR. BAKER:  Your Honor, this is Enrique Rodriguez. 10

He lives in Riverside, California with his long-term partner,11

Maria.  They've been together since 1983.  12

And in the middle of 19 -- excuse me, in the middle13

of 2004, they were doing pretty good.  He had a nice business,14

he was selling real estate at the time.  He had a very good15

relationship with his significant other, they had been16

together for about 20 years at the time.  He comes from a very17

nice, large family which is very social and a great support18

mechanism.  He was living a nice life.19

Unfortunately, and thank God not tragically, at one20

point in time Maria was found to have some lumps in her breast21

and they removed those lumps and when they were biopsied, they22

were found not to be cancer.  23

And in celebration, Enrique brought her to Las24

Vegas.  She still wasn't feeling that good.  They drove into25
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town and checked into Harrah's.  Maria wasn't feeling very1

well and he tucked her into bed.  And she said, you know, go2

out and have a good time, go find one of your friends.3

He went to find his friend and he couldn't.  And4

then was driving down Flamingo; is that right?  And saw the5

big marquee outside that said Monday night football.  And6

especially, it was Monday night football frenzy with Brandy7

Beavers.  And Brandy was a kind of rah, rah promotional girl8

for Monday night football at the Palms.  9

He was standing in the Sports Book area.  And you're10

familiar with the Sports Book areas.  It's TV monitors, a bar11

area, and there were promotional tables set up.  And Brandy12

Beaver and several other promotional girls were kind of trying13

to invigorate the crowd, getting going, getting into the ball14

game and throwing promotional items out into the crowd.15

And it's important for this Court to understand that16

this Monday night football used to occur in a very large room17

called the Key West Room which -- you know what, Your Honor,18

can I evoke the exclusionary rule?19

THE COURT:  Sure.  Any witnesses who are present 20

who --21

MR. WARD:  Your Honor, she's the corporate22

representative.  The corporate representative is allowed to be23

just like a party, is allowed to --24

MR. BAKER:  I agree with that, Your Honor.25
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THE COURT:  That's true, Mr. Ward, I agree.1

MR. BAKER:  I forgot, K.C.  Used to be in a large2

room which was the Key West Room, about 8,000 square feet. 3

And promotional items were thrown in that room and Sherry Long4

(phonetic), who is the director of promotions at the Palms,5

will testify to you that she thought that was wrong, that6

promotional items should not be thrown out into the crowd and7

she has testified because it's foreseeable that someone could8

get hurt as a result of these promotional items being thrown.9

Apparently, she had a meeting with other people10

within the Palms Hotel and said, "We can have these11

promotional parties, but I don't want promotional items being12

thrown out."  And then the promotion was then moved from the13

Key West Room into the Sports Bar, which is a much smaller,14

more contained area, a lot less walkable room, a lot less room15

to move about.  16

However, promotional items were still being thrown17

by Brandy Beavers in the Sports Bar on the night that Enrique18

Rodriguez arrived at the Palm.19

Brandy Beavers has testified that the Palms knew she20

threw the promotional items.  As a matter of fact, they even21

erected field goal in the Sports Book area in order to throw22

these promotional items, and that she spoke regularly and23

consistently with a Denise and I can't really pronounce her24

last name, who is in the promotion department at the Palms,25
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and Denise completely said, go ahead, throw the promotional1

items.  We're there to make money, we want to get the crowd2

kind of revved up for Monday night football.  3

Brandy Beavers is an interesting girl.  She's a4

party and she was defaulted.  She did a live reality5

television show about Vegas.  She's appeared on Howard Stern. 6

Very nice girl, but she understood it was her role there to7

invigorate the audience.  I believe she might have said get8

them rowdy, something of that type, and to get things moving.9

And in order to do that, she brought in these small,10

either Coors or Palms water bottles, threw them while Enrique11

was standing there watching the game on television,12

essentially minding his own business.13

A woman, then, who Brandy Beavers has testified was14

drunk, that she had seen at several of these promotional15

events drunk.  She assumes that she was a homeless person who16

-- one of those people who kind of feed off of the casinos and17

get the promotional items and eat the free food, they gave out18

free drink tickets at the promotional event, went to leap for19

a water bottle, hit Enrique on the side of his knee, causing20

his body to torque and rotate, falling into several other21

patients at the -- several other patrons at the Sports Bar. 22

He immediately reported pain to his knee.23

Security came over, and at that time asked if he24

wanted to be transported.  He said, "No, I think I'll be25
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okay," and after sitting for a little while, recognized he had1

a real problem with his knee and asked for transportation to2

the hospital.3

He was transported to the hospital.  And I'm going4

to read certain testimony by a Dr. Nathan Heaps, I've5

subpoenaed him for trial today, but he's not able to attend6

and I have an affidavit for you.  7

He was the emergency room doctor.  Again, a very8

nice, young emergency room doctor.  And he testified that he9

palpated Enrique's knee, found pain immediately right above10

the meniscus area, which is the subject of his knee injury,11

and diagnosed him at that time as having torn tissue inside of12

his knee.13

Enrique stayed in town for another day or so and14

Maria drove him back to California and he sought treatment by15

a Dr. Nork (phonetic) who is a doctor in California who he16

found on the internet.  Dr. Nork sent him to physical therapy17

at Rancho Physical Therapy.  And the physical therapy records18

will show that he had no real improvement in his pain19

condition.20

He came back to Las Vegas and hired a lawyer.  His21

lawyer introduced him to Mary Ann Shannon, who is an22

orthopedic surgeon in town and I know that she's testified in23

this court before.  MRIs were taken.  A medial meniscus tear,24

and posterior torn [inaudible] in exactly the same place that25
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Dr. Heaps noted it, was found on MRI examination and she1

scheduled him for surgery.2

Now, unfortunately, and this is something I3

typically wouldn't talk about at a jury trial, but I think4

it's appropriate for the bench to know.  5

Enrique was represented by a different group of6

attorneys at that same time, and apparently whatever they7

needed to do to have Dr. Shannon sign off on the surgery, I8

don't know if it was lien basis, or if it was a funding issue,9

they were unable to accomplish.  10

And Enrique had his surgery in 10/4 of '05,11

approximately six to seven months after he first saw Dr.12

Shannon, for the reason that apparently he was calling and13

calling and seeing how to get this set up, they could not set14

up the surgery.  He came to our office and we were able to get15

a lien base surgery done by Dr. Shannon.16

She performed the surgery.  The technique was good,17

seemed like everything was well, but he never seemed to get18

better.  His knee just keep -- seemed to be aching him in a19

mechanical way.  And he'll testify that he experienced this20

pain that felt to him like a screwdriver being wiggled into21

his knee, and dug around in his knee, a constant pain.  22

And during the time between the accident which23

occurred in November of '04, and when he had his knee surgery24

from Dr. Shannon in 10 of '05, he was just miserable.  He --25
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do you have a question, Your Honor?1

THE COURT:  No.2

MR. BAKER:  He was gaining weight, because he wasn't3

able to be active and mobile anymore.  It happens to some of4

the best of us, I think.  5

But some more significant things were happening, is6

he couldn't walk and put full weight on his leg, so he used a7

variety of different assisted devices.  He had a cane.  And8

you'll see in the medical records and the doctors will9

testify, about three months into this, he started complaining10

of tingling and numbness in his hands to his doctor in11

California.  12

And he got into a cycle where he would switch hands13

with the cane, and then switch back and sometimes use crutches14

and then sometimes switch back to the cane and then sometimes15

try to walk, even though he has, and you'll notice and the16

doctors and the doctors note, a pronounced limp without an17

assisted device.  18

And over time, the doctors will testify, there's19

just this cascading effect where he developed a carpel tunnel20

syndrome bilaterally in his hands.  And then he would switch21

to the crutches, and his back began to ache, and his neck22

began to ache because of postural changes.  And there's a very23

clear record of all of this, Your Honor. 24

In 10 of '05, he went to see a chiropractor called25
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Dr. Nicola.  And Dr. Nicola took X-rays from a chiropractic1

point of view.  And those X-rays were read by Strehlow2

Radiology.  And those X-rays noticed a change in the3

biomechanical structure of his cervical area and his back, and4

they specified that it was due to postural changes.5

Now, the issue is, is there's a gap in the6

treatment; the gap from when he first started complaining of7

his neck and back pain, and when he first had those entered8

into the medical records.  9

But you'll see a very interesting note by Dr.10

Mortillaro, who I also know who has also testified in this11

court.  And the Court knows Dr. Mortillaro is a12

neuropsychologist, and he does a very, kind of, exquisite job13

of taking patient history.  And he has a form to fill out that14

asks questions like are you happy with your medical treatment,15

are you happy with your doctors, do you think you're getting16

the right medical treatment.17

And in October of '05, after the note of the18

postural changes on the X-ray, after seven months of cane to19

crutches, to limping, to cane, to weight gain, 45 pound weight20

gain during this period of time, he writes in Dr. Mortillaro's21

intake that he's happy with his doctors.  He thinks they're22

doing a good job for him with respect to what they're23

treating.  But he feels that they're overlooking caring for24

his neck and his back.  And he wrote that to Dr. Mortillaro.25
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I wish I could say that things got better for him1

around this point in time.  He went to see Dr. Kidwell and Dr.2

Shifini first for his knee and was -- ultimately went to a Dr.3

Jacob Taubert, who is coming in from L.A. to testify, who is a4

doctor in Los Angeles who performed a second knee surgery, so5

a second traumatic assault to this knee in February of '06.  6

And you'll see and you'll hear from Dr. Taubert, it7

was a repair to the posterior horn of the medial meniscus, a8

very frequently seen post-surgical change in somebody9

requiring additional surgery.  10

And this is, unfortunately, where Enrique's story11

gets sad is the pain he had, which was the constant kind of12

grinding, like a screwdriver being placed into his knee,13

became a burning, horrible pain that wouldn't go away.  14

He noticed that he would feel pain, which the15

doctors will testify is called an allodynia, where everything16

seems to make your knee hurt.  If you touch it, it seems to17

make your knee hurt.  Putting on clothes is excruciatingly18

painful.  19

He had hyperasthesia which is that the pain was more20

than you would reasonably expect.  His toenails started21

growing at different lengths.  His skin became waxy on his22

leg.  He began losing hair on his leg.  And he was sent by a23

doctor to see the head pain specialist at UCLA Medical Center,24

which is Dr. Ferrante who diagnosed him at that time with RSD. 25
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And I know the Court is familiar with RSD, as well.  1

RSD is reflex sympathetic dystrophy.  It's a disease2

that happens, this will be explained, when the nerves in both3

the autonomic nervous system, motor nerves, sensory nerves,4

the system is just kind of tilted for some reason.  5

Those nerves interrelate with respect to their6

function, and things like motor impulses which should normally7

have no sensory component begin to have a sensory component. 8

And because it's sympathetically mediated, meaning it's coming9

through the sympathetic nervous system, the same nervous10

system that has the fight or flight type of response to it, he11

had completely objective, sympathetically mediated component12

to his pain, which was, his doctors measured his two legs and13

his two legs were of different temperature.  They appeared a14

different color.  15

And based upon that, he met five of the criterion of16

the six criteria for having a reflect sympathetic dystrophy. 17

That was with Dr. Miller and Dr. Ferrante in California.18

He came back to Nevada to see Joe Shifini.  And Dr.19

Joe Shifini is a pain management doctor.  And Dr. Shifini gave20

him initially a sympathetic block.  21

That sympathetic block did not resolve his pain,22

which is usually diagnostic.  So Dr. Shifini said, well,23

perhaps the sympathetic component is not there; it might not24

be a true RSD anymore, but it is a complex regional pain25

7 App. 1327



14

Verbatim Digital Reporting, LLC � 303-798-0890

syndrome, which is like RSD, but instead of being mediated1

through the sympathetic nerve, it is mediated through that2

constellation of autonomic nerves, parasympathetic nerves,3

motor nerves and sensory nerves.4

So he said, let's see what we can do to help this5

guy.  Let's see if we can help.  And I'm going to put in a6

temporary pain stimulator for him.  And you'll hear evidence7

that the temporary pain stimulator has two purposes.  One is8

to diagnostic.  9

If you have a neurologically mediated pain and it10

turns it off, well, then you know it's a neurological pain. 11

And second is, it works to relieve that pain.  And for the12

first time when he put it in, in a couple of years, Enrique13

had 100 percent resolution of the pain in his knee, and an 8014

percent resolution of the pain that was mechanical to his15

back.  And it was just -- it was a wonderful break for him.16

Unfortunately, the aspect of that was it was17

temporary.  And he was sent to get a referral to have a18

permanent pain stimulator put in by Dr. Shifini to Dr. Badder19

(phonetic), who said, yeah, great idea, let's get him the20

permanent pain relief.  Let's put in the permanent pain21

stimulator.22

And at this point in time, it's -- are you okay?  At23

this point in time it just gets sad again, because we've been24

unable to get the funding to have the pain stimulator put in25
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and he's been waiting for that period of time to come to this1

Court and put his case before you, and see if we can get him2

some resolution of the excruciating, burning sympathetic pain3

that he's been in since the day of this accident.4

The witnesses that we're going to call are some from5

the Palms.  And you're going to hear from Vicki, who's last6

name I can never pronounce.  7

MS. COENGA:  Coenga (phonetic).8

MR. BAKER:  Coenga?  Thank you, Vicki.  Vicki and9

Coenga.  And Vicki has testified that she was the risk manager10

at the Palms.  She started in security and is familiar with11

the security department of the Palms.  She was the risk12

coordinator at the Palms at this time that it happened.13

She'll talk about the fact that she has admitted on14

behalf of the corporation that Palms had this duty to provide15

a reasonably safe environment within their hotel.  16

She'll tell you that they never got a separate event17

manual setting out protocol for safety at any of these18

promotional events.  And she'll tell you that in her opinion,19

as a risk manager and as an ex-security person at the hotel,20

that it was inappropriate to throw items out, promotional21

items, in the context of that small, or smaller, sports bar.22

She'll tell you also that if there were security23

guards in the area, she would expect the security guards, from24

her position, to stop people from throwing promotional items25
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inside a crowded bar area.  She will also tell you that they1

were never trained, anything at the hotel, specific to crowd2

control and she'll have no opinion about Enrique's injuries.3

You'll then hear from Sherry Long.  Sherry is also a4

very nice woman.  She worked for years in advertisement at the5

Palace Station.  Then she went over to the Palms when it6

opened up in October of '01.  She was the -- excuse me, she7

was the director of marketing.  And again, as the director of8

marketing, she never received any specific training from the9

Palms and crowd control, or in policies and procedure to10

promote safety, there's a lot of "P's," at these promotional11

events.12

She was in charge at the time of this incident of13

all advertising, club promotions, special events and14

entertainment at the Palms with a budget of one and a half to15

two million dollars.  16

And the reason that she moved the event from the Key17

West room, that larger room, into the sports bar area, or the18

Sports Book area was to reduce the expense in her promotional19

budget of holding that in the larger room, of having to put up20

TVs and do the remainder, even though that room had a much21

greater moving area or walking area or free area for people in22

the bar.23

She'll testify, too, that the purpose of the Monday24

night football was simply, you know, to increase patronage. 25
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You want people to get in there, you want them to spend, and1

then you want them to buy.  And she'll tell you again that the2

promotion department had no separate safety manual.  They had3

no staff meetings with respect to how do we run these events4

in a safe and reasonable way.5

And most importantly, she'll admit to you that she6

thought that it was inappropriate for promotional items to be7

thrown, that it was beneath the standard of care for8

promotional items to be thrown, that they knew that it was a9

foreseeable risk of harm if promotional items -- and she10

alleges at one point in time she had a meeting specifically to11

say, promotional items should not be thrown with a woman that12

I talked to named Denise who is also there.  13

And Brandy Beavers' testimony will show you very14

clearly that her guideline was to throw these promotional15

devices, do anything that you need to do to get people up and16

moving.17

In summary, with respect to what the evidence is18

going to show, the evidence is going to show that this was19

really avoidable, that the circumstances were unfortunate. 20

That this is very foreseeable with respect to the injury, and21

the best evidence of that is the promotional director saying,22

yeah, it was foreseeable.  23

And they also changed that practice after this24

incident occurred where promotional items are no longer25
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allowed to be thrown.  And Brandy Beavers will testify, too,1

that that didn't happen until after the incident with Enrique2

happened.3

So where does that leave him?  I mean, Enrique was 4

innocent, standing, watching a football game with his5

significant other tucked into a bed after her surgery.  6

And if anyone was minding their own business, nobody7

standing like this, watching a television could be more8

minding their own business.  9

And he was struck through no fault of his own and10

has very significant injuries with apparently around $500,00011

worth of past meds.  And a life care plan that I'm going to12

put on to you through Terry Denene (phonetic) and Kathleen13

Hartman which they're adjusting it slightly right now for14

present dollar value, and K.C. had the opportunity to take15

their depositions.  16

And you'll hear about future economic damages and17

life care plan probably about in the million and a half range. 18

We're backing out some of the treatment based upon some of the19

doctors' testimony, or anticipated testimony.20

And we thank you for your time.  21

I'm going to try to direct this in as streamlined a22

way for you.  We'll be calling Dr. Shifini, who will testify23

to his treatment of the knee and to the existence of RSD.  Dr.24

Shifini will testify with respect also to his review, excuse25
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me, of the records which includes Dr. Miller and Dr.1

Ferrante's records who diagnosed RSD.  So that's three2

doctors.  Dr. Thalgott said RSD is a very reasonable3

diagnosis, so that's four doctors.  4

Dr. Kidwell will speak to you about not only the5

treatment that he rendered to Enrique, but just about how6

normal the course of his treatment was with respect of the7

evidencing of the neck and the back pain, how that change in8

mechanical gait almost invariably caused that.  9

And, in fact, he'll share with a study that he's10

aware of that if you put a lift in someone's shoe, in one11

shoe, a person with a heavy back and if it alters there gait,12

they're going to experience lumbar and cervical problems over13

time.14

You'll hear from Terry Denene who will do the15

economic losses and discount to present dollar value the life16

care plan.  Kathleen Hartman, who is the life care planner,17

she's a registered nurse who reviewed the medical records for18

the doctors' recommendations of the future medical care needs19

for Enrique.  20

And am I forgetting anybody, Rob?  Rob doesn't think21

I'm forgetting anybody.  So, Your Honor, I appreciate it and22

we'll get to it.23

THE COURT:  Thank you, Mr. Baker.  Mr. Ward?24

MR. BAKER:  Your Honor, before K.C. starts, can Mr.25
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Rodriguez have permission to stand up at times and move1

around?2

THE COURT:  Yes, feel free to do so, sir.3

THE DEFENDANT:  Thank you, Your Honor. 4

THE COURT:  If you need to leave the courtroom, feel5

free to do so as well.6

THE DEFENDANT:  Thank you, Your Honor.  7

THE COURT:  Okay.  8

DEFENDANT'S OPENING STATEMENT9

MR. WARD:  Good morning, Your Honor.10

THE COURT:  Good morning, Mr. Ward.11

MR. WARD:  Your Honor, the -- the opening statement12

given by Mr. Baker and I'm -- I might add that in the event13

there's any confusion, I have a great deal of respect for Mr.14

Baker.  He and I have been getting along just fine in this15

litigation.  So this is not about kids fighting as sometimes16

trials appear to be.17

The opening statement of Mr. Baker illustrates18

exactly what Your Honor's going to hear in this case.  And19

what that is, is that there's a whole bunch of people that are20

going to get up and say things, they're going to get up and21

say things happened, and they're going to get up and say22

people found certain findings.  23

And when you get down to the bottom of that and24

strip away all the things and get to the base of it where it25
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all started, you find out that's not really what it was. 1

That's not really what they said.  That's not really what they2

found.3

It -- this accident happened almost six years ago. 4

Your Honor will hear that there are over 50 treatment5

providers.  I've never seen a case with 50 treatment6

providers.  There are more treatment providers than I can even7

remember.8

On this particular night, we just heard about --9

about the condition of Mr. Rodriguez's significant other on10

the night of the incident.  How they had come to Las Vegas to11

celebrate, all of which is good.  Las Vegas is a great place12

to celebrate.  Wouldn't it be nice if the whole world came to13

Las Vegas to celebrate, especially in these times.14

THE COURT:  I agree.15

MR. BAKER:  Stipulated.16

MR. WARD:  And to celebrate her recovery from17

surgery.  And that there was a great relief and he had tucked18

her into bed and she insisted that he go out, and he was19

driving down the street and saw this sign and decided to go20

in.21

I'm not sure whether the idea is to generate22

sympathy or what the idea is to generate, but it's interesting23

that when Mr. Rodriguez takes the stand, he will tell you that24

when he was deposed, he was asked where his -- why he had come25
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to Las Vegas and he said he came for a vacation.  And when he1

was asked where his significant other was at the time of the2

accident, he said she was in another casino.  He said she was3

over at Harrah's.  He didn't say anything about tucking her4

into bed.5

Now, maybe he did tuck her into bed and just didn't6

tell us about it.  I don't know, I wasn't there.  But he also7

told us that he'd been to the Palms for Monday night football8

six or seven times before, this was not the first time.  9

And he said that this was the first time that he'd10

ever seen anyone throw anything.  In fact, he said he'd never11

been anywhere where anyone had ever thrown anything, at a12

sporting event, or anything else.  He'd never even experienced13

anything like that.14

Now, you will hear from our security expert who will15

tell you that there's nothing wrong with throwing things. 16

People throw things all the time.  They did it then, they17

still do it now.  If you go to a basketball game, you go to a18

baseball game, you're going to find people throwing things,19

throwing things into the crowd.20

Now, irrespective of that, the Palms will tell you21

that it was their policy that they didn't want things thrown22

into the crowd, and they thought that it was inappropriate to23

throw things into the crowd on this particular day.  There's24

nothing wrong with someone wanting to have a more strict25
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policy than what normally is accepted by the general public,1

but they did.  They did, nonetheless.2

This was a very unusual accident, incident, however3

you choose to characterize it, in which a woman, according to4

Mr. Rodriguez -- again, I wasn't there -- Mr. Rodriguez said5

that a water bottle was laying on the floor.  And a woman got6

up out of her chair and decided to dive for the water bottle.7

  And so according to Mr. Rodriguez, she wasn't8

trying to catch anything, it was something that was already9

laying on the floor and it was a few feet away from him.  And10

said that she dove and ran into his knee.  I don't dispute11

that.  No one disputes that, that's what he said.12

Now, what Mr. Rodriguez has told several of the13

treatment providers, and we'll tell you from the witness14

stand, is that one of things that was very upsetting that15

night is that -- is that he said the Palms told him that they16

would have people not sign statements.  And he said the Palms17

tried to get him to sign some sort of document giving up any18

rights that he had, and he was very angry about that.  And19

that's one of the things that caused so much anger for him.  20

Your Honor will have an opportunity to see that21

document, because it's been marked as an exhibit, and it will22

be admitted into evidence.  That document is something that23

simply says I -- it's called a Waiver of Medical Treatment. 24

"I, Enrique Rodriguez, acknowledge that I have been offered25
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medical attention for an injury or illness reported to have1

occurred on Palms Casino Resort Property.  I further2

acknowledge that no offer of payment for personal expenses3

arising from this reported injury or illness has been made to4

me, either by the Palms Casino Resort, or by any agent or5

employee thereof."  Mr. Rodriguez refused to sign that.  6

All that says is he was offered medical treatment. 7

It's not a -- it's not anything that says that he can't make a8

claim against them, that he was trying to get them to keep9

from making a claim.10

But the circumstances surrounding this become sort11

of interesting, because the Palms called for an ambulance for12

Mr. Rodriguez, because Mr. Rodriguez said he was hurt.  And13

the ambulance arrived.  14

Now, before the ambulance arrived, Mr. Rodriguez had15

been in the Sports Book area and decided that he wanted to16

talk to the security people.  So he started walking around17

trying to find the security desk, and ultimately found the18

security desk, which was at least 100 feet away.  19

And he talked to the people at the security desk20

about what they could do, and about getting names of the21

witnesses.  And Your Honor will see if it becomes an issue,22

the names of witnesses were procured, witness statements were23

procured.  And they essentially confirmed what happened. 24

There's no dispute about what happened.25
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So then, when Mr. Rodriguez got back down to the1

area, the ambulance was there.  The ambulance was there to2

take Mr. Rodriguez to the hospital.  Mr. Rodriguez said he3

didn't want to go.  4

So that's why the document that says, medical5

treatment was offered to you, they asked him to sign.  Simply6

to confirm that they had offered him medical treatment.  He7

said he was injured and they offered him medical treatment. 8

So Mr. Rodriguez said, no, he didn't want to go, so the9

ambulance left.10

Now, Mr. Rodriguez then said later on that he11

decided he didn't need to go by ambulance because he would12

drive himself.  The evidence will show that Mr. Rodriguez had13

a car with an automatic transmission, his injury was to his14

left knee, not his right knee.15

Mr. Rodriguez, after talking to the people at the16

Palms, whoever it was he talked to that the Sports Book, then17

said that he couldn't drive to the hospital.  So he called the18

ambulance again.  So this time the ambulance came back.  19

And the evidence will show, Your Honor, that the20

record from the ambulance people that transported him will say21

that they came in, they brought the gurney in, Mr. Rodriguez22

got up out of his chair, walked over to where the gurney was,23

got onto the gurney, and they put him in the ambulance and24

they took him down to the treatment facility, to I believe25
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it's Springhill Hospital, Spring Valley Medical Center.1

Spring Valley Medical Center, where Mr. Rodriguez2

was seen by Dr. Heaps.  Now, you heard that Dr. Heaps made a3

diagnosis.  You heard that in opening statement, that Dr.4

Heaps confirmed that Mr. Rodriguez had, and I'm not sure how5

it was characterized, damage to his left knee in some manner.6

What you will see from the medical records of Spring7

Valley, and what you will hear from the testimony of Dr.8

Heaps, and what you will hear from the testimony of Mr.9

Rodriguez, are a few things that I'm going to digress for a10

moment and talk about, because I think they're significant.11

The evidence will show that Mr. Rodriguez says he is12

in the business of real estate investments, and says that he's13

been in that business for a long time.  And as Your Honor will14

see and hear from the medical providers, Mr. Rodriguez will15

testify that he worked as a -- as a real estate investor right16

up until the time of this accident.  And as a result of this17

accident, he was unable to work as a real estate investor18

anymore.19

What Mr. Rodriguez told us in the deposition, and I20

assume he'll tell us from the witness stand is that this21

accident which occurred November 22, 2004, that Mr. Rodriguez22

sold his last house in February of that year, February of23

2004.  This is November.  November is nine months after24

February.  25
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Mr. Rodriguez didn't do anything with respect to1

real estate investing in the nine months between the time he2

sold the last house and the time he sold -- and the time this3

accident occurred.4

Mr. Rodriguez will tell you that he didn't have any5

particular reason for not doing that.  Mr. Rodriguez will tell6

you that ever since the day of this accident, he's been unable7

to do anything with respect to his business of buying and8

selling single family dwellings.  9

He will tell you he didn't do a lot of the painting,10

any of the big work.  He -- to the extent that needed to be11

done, he generally hired somebody.  He'll tell you that12

sometimes he bought and sold houses and didn't do anything,13

didn't do any work at all.14

So there's this interesting issue of how it is that15

Mr. Rodriguez, who lives in California, is able to drive back16

and forth to Las Vegas to get medical treatment, and yet he's17

unable to do anything with respect to buying and selling18

houses for the last, now almost seven years, or anything else19

for that matter.20

Mr. Rodriguez will tell you that, that he was in21

good shape and enjoying life the day of this accident and that22

as a result of this accident, he's gained weight.  And as a23

result of gaining weight, he's -- that has caused further24

medical problems.  25
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What Dr. Heaps will tell you from the Spring Valley1

Medical Records is that on the night of this incident, when2

Mr. Rodriguez presented himself at Spring Valley Medical3

Center, that he was five feet six inches tall, which is the4

same height I am, and he weighed 225 pounds.  5

So the memory with respect to when the weight was6

gained seems to have moved a little bit over the last six7

years.  I cite that as an example, because what Your Honor's8

going to hear throughout the course of the trial is that a9

whole bunch has moved over the years and the conclusionary10

statements that are made in many instances are not supported11

by the evidence.12

Now, so what did Dr. Heaps find on that night? 13

Here's what Dr. Heaps found.  Dr. Heaps had a patient who came14

to him and said, my knee hurts, explained how the accident15

happened and said, my knee hurts.  Dr. Heaps examined him and16

drew a conclusion, sprained left knee.  17

I submit to you, any one of us could walk into our18

doctor right now and say to the doctor I just fell and hurt19

myself and my knee really hurts, and have the doctor examine20

us and find nothing.  And the doctor would write down,21

sprained knee.  Doctors are not in the habit of 22

cross-examining patients and telling patients that what23

they're saying isn't true.24

So Dr. Heaps did write down in his medical chart25
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that Mr. Rodriguez had a sprained left knee.  What did he base1

that on?  He based it on Mr. Rodriguez telling him now the2

accident happened.  3

Now, did he do a physical examination?  Yes.  He did4

a physical examination and just like any other emergency room5

doctor, he not only examined the left knee, he examined his6

whole body.  What did he find?  Nothing.  He didn't find7

anything.8

When he actually did the examination as emergency9

rooms often are, it was a little after midnight, I think it10

was 12:30, 12:45, something like that.  This accident happened11

somewhere in the neighborhood of 7:00 o'clock.  So we're12

talking about a period of somewhere around six hours after the13

happening of this accident is the time that the examination14

took place.  15

Now, why is that significant?  The reason that's16

significant is because if you have an injury of any17

significance to your knee, if Your Honor's ever had one, or18

known someone who's had one, one of the very first things that19

happens is your knee swells up.  You get fluid on your knee.20

Now, you can have an injury.  You can bang your knee21

without having fluid, but that is one of the manner in which22

physicians determine the severity of the injury.  If they --23

because they may or may not find other things, but they may24

find fluid.25
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MR. BAKER:  Your Honor, I'm sorry to interrupt but1

this is argument. I know the Court gave me some laxity, but2

I'm not really hearing what the evidence is going to talk3

about and this is really pure argument coming from no witness.4

THE COURT:  Very well.  Please proceed with that in5

mind, Mr. Ward.6

MR. WARD:  Yes, Your Honor.  That -- there will be7

testimony from the doctor that it is significant that the8

patient did not have any fluid on his knee.  9

And so counsel, Mr. Baker, got up and told you that10

Dr. Heaps found that there was an injury, and what I'm simply11

saying is that I don't think Dr. Heaps will say that.  I think12

Dr. Heaps will say that he wrote down, sprained knee, but he13

didn't find anything.  14

And that he checked, and he checked his neck and he15

checked his back and he checked his knee and he checked16

everything else and he didn't find anything.17

Now, what happens next?  What happens next is that18

Mr. Rodriguez gets back to the casino and I'm not sure how,19

because we didn't ask him that in the deposition, but he does20

testify that when he got back to the casino, he got his car21

and drove the car back to wherever it was he was staying that22

night.  23

Then he got back to California.  And then he went24

back and forth from California to Las Vegas for lawyers,25
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hiring the lawyers, Mr. Baker said, and for medical treatment.1

Now, one of the things that Mr. Baker asked Mr.2

Heaps that you will hear when Mr. Heaps deposition was read is3

a question about did -- did Dr. Heaps do an MRI on the night4

of the accident because the MRI, as he asked him, is the gold5

standard as to find out whether in fact there is an injury. 6

Dr. Heaps will testify that, no, he didn't do that.  7

Now, Mr. Rodriguez started seeing doctors.  And when8

he started seeing doctors, the one thing that you're going to9

hear over and over again from all of these doctors is that10

most of them didn't find anything wrong in the short run.  11

Now, when Mr. Rodriguez was seen by Dr. Heaps on the12

night of the accident, and when he was examined by the13

ambulance attendants on the night of the accident, he did not14

complain about anything, except his knee.  He didn't have neck15

problems, he didn't have back problems, he didn't have hip16

problems, he didn't have thigh problems.  He complained about17

pain in his knee.18

He went to physical therapy, and this is the first19

of many.  Physical therapy didn't help him any.  He went to20

see Dr. Nork, Dr. Nork didn't help him any.  Saw him over and21

over again, didn't find very much, if anything, didn't help22

him.23

Now, this is where frankly I would have objected to24

what Mr. Baker said, but since we're -- don't have a jury here25
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and Mr. Baker said it, I want to clarify it, because --1

because what Mr. Baker said was that -- was that Mr. Rodriguez2

had another lawyer, and that when they were trying to schedule3

surgery with Dr. Shannon -- I think I heard him correctly and4

if I misheard and misquote, I apologize to both Mr. Baker and5

to the Court.  But I believe he said something like they6

needed to get surgery by Dr. Shannon and they couldn't get the7

surgery done, and so Mr. Baker was able to help him make8

arrangements to do that, but that's why the surgery didn't9

take place until far later.10

Well, I submit to Your Honor the evidence is going11

to show something a little bit different, because here's what12

the evidence is going to show.  The evidence is going to show13

that, among other things, that Mr. Rodriguez, and pretty much14

everyone else has been using the phraseology that he had the15

accident at the Palms on the night in question, and this woman16

dove into him and blew out his knee.  I hear blew out his knee17

over and over and over again, blew out his knee.  I know18

that's a non-medical term, but that's the terminology that19

suggests that he has a significant injury.20

Now, Your Honor, on January 28 of 2005, we're21

talking two months post-accident.  This was at a period of22

time after Dr. Heaps didn't find any swelling, after Dr. Nork23

couldn't find much of anything wrong, after he wasn't24

responding to the physical therapy that he was getting, and he25
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continued to complain of pain and continued to complain of1

pain.  And so what happens, as Your Honor will hear from the2

treating physicians, is if you complain of pain, people will3

see and people do diagnostic things.4

So January 28 of 2005, he had an MRI of the left5

knee.  That MRI was read by Adam Atune (phonetic), D.O., which6

stands for osteopath.  There are so many names, and Your Honor7

may be familiar with these.  I want to just run through them8

briefly, because it will come out to offer an explanation.  9

An osteopath is a physician who is -- who comes at10

things slightly different from your typical medical doctor,11

but has similar kinds of credentials, and are authorized to12

prescribe drugs or authorized to do surgery, authorized to do13

many of the things that regular doctors do.  14

An osteopath is not a chiropractor.  A chiropractor15

does -- doesn't prescribe restrictive drugs.  Chiropractors16

don't do surgery, they don't do other kinds of things.  I'm17

not suggesting that one's good and one's bad, I'm just talking18

about the difference in the level of education for the people.19

Now, Dr. Atune not only did an MRI, but read the MRI20

with the images being viewed on a digital workstation with a21

multi-planar reformated, and three dimensional reconstructive22

sequences performed by the radiologist at the time of23

interpretation as needed.  24

So Dr. Atune read this MRI with special equipment,25
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you'll see the bills, he charge $550 extra for reading it1

under this special equipment.  He read this MRI of January 28,2

2005, two months after the accident, and here's what you're3

going to hear are his findings.  4

"The distal femur is anatomically aligned with the5

proximal tibia.  The cortical margins appear grossly well6

demarcated without disruptions.  The marrow signal7

characteristics are homogeneous.  Both menisci show gross,8

normal morphological characteristics.  The anterior and9

posterior cruciate ligaments, the medial and lateral10

collateral ligaments, the patella and quadriceps tendons11

remain taut.  The physiologic amount of intra articular fluid12

is present," but the doctor will explain is that there's a13

certain amount of fluid supposed to be on the knee, and that14

amount of fluid was present.  "The visualized extra capsular15

soft tissues are unremarkable.  Impression, there is no16

evidence of acute internal derangement."  17

That was the MRI two months after the accident, yet18

we continue to hear that he blew out his knee.  We had this19

accident, blew out his knee, ruined his life.  That's what we20

hear over and over again.  21

Now, the reason I bring this up with respect to the22

comments made by Mr. Baker, is that, what you will see is that23

that report from that doctor was sent to a law firm.  And what24

you'll see is that's the last time that law firm was present. 25
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What you will see is that the Benson Bertoldo firm appears on1

an itemized statement from February of 2004, not with respect2

to the involvement of Dr. Shannon, but with respect to another3

read. 4

Mr. Rodriguez had apparently been seeing a5

chiropractor named Eric Campbell of the Wellness Group in6

California.  And so Dr. Campbell apparently made arrangements7

to have the MRI sent to another chiropractor and have it read8

by the chiropractor.  9

And that read, and that report, which is the first10

involvement of the new law firm, looks at exactly the same11

MRI, except this chiropractor doesn't look at it under the12

high resolution viewer that the prior -- that the prior13

osteopath read it.  And what a surprise, he found lots of14

things that the other guy didn't find.15

But even what he found is limited, because what he16

says, "There appears to be thickening, intermediate signal17

change and equivocal redundancy/laxity of the interior18

cruciate ligament.  It's noteworthy, however, that there are19

intact fibers running the entire course of the anterior20

cruciate ligament.  The posterior cruciate ligament is21

completely intact and normal.  There is a slight amount of22

intermediate -- a slight amount of intermediate change in the23

posterior horn of the medial meniscus suggested for early24

degenerative change.  The remaining menisci are normal."  25
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And his impressions are, "Some degree of thickening1

intermediate signal change and equivocal redundancy/laxity of2

the anterior cruciate ligament consistent with a possible3

partial tear and/or early mucoid degeneration.  Early grade 14

degeneration of the posterior horn of the medial meniscus.  No5

evidence of joint affusion," meaning, fluid, "or fracture."6

MR. BAKER:  Your Honor, again, I know -- I know that7

this is a bench trial, but we're testifying on things that8

aren't in evidence.  I -- and that's my objection.9

THE COURT:  Noted for the record.  Please proceed.10

MR. WARD:  Yeah.  This will all be introduced11

through our experts, Your Honor, if it doesn't come out with12

the other experts before.13

Now, the significance of that is that we have two14

very early diagnostic things that are actually only one15

diagnostic thing.  16

We have a MRI that is done and read under a high17

resolution reader, which finds everything's normal.  And we18

have a plaintiff, who sustains some sort of an injury on the19

night of November 22, 2004.  20

The question, the serious question, aside from the21

liability issues, are how serious was that injury.  And I22

submit to Your Honor that all of the evidence that you're23

going to hear is that that injury wasn't severe at all, and it24

was one of those things that people get better.  You know, we25
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all do things, like bang our elbow on something and we can1

have pain, but it doesn't mean we have problems the rest of2

our life, that one thing leads to another leads to another3

leads to another.  4

Now, somewhere along the line, Dr. Shannon does5

surgery.  You're going to hear about Dr. Shannon's surgery,6

but Dr. Shannon's surgery is long after this MRI.  7

And what you're going to hear from all of these8

orthopedists is that if you want to have knee problems, I'll9

guarantee you, one way you can have knee problems, is gain 7510

to 100 pounds over what you ought to be weighing and start11

walking around, because you're going to develop knee problems12

pretty soon.  13

And Mr. Rodriguez already weighed 75 pounds over his14

normal body weight at the time of this accident.  The doctors15

will tell you that degenerative changes that existed weren't16

caused by an accident that happened two months before.  And17

there's some question as even the extent of those degenerative18

changes.19

Your Honor, we're going to be here awhile, and20

there's all these treaters and all this testimony.  I'm not21

going to go through every one because Your Honor's going to22

hear it.  23

But what I submit that Your Honor will hear is that24

if there is something, such as the MRI, that is one of the few25
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objective ways to, in fact, check whether somebody has an1

injury, add that to the examination by the treating doctor on2

the night of the accident, some six hours after the accident,3

that there was no swelling, no fluid on his knee.  4

Add this to someone who you're going to hear about5

wage loss claims, you're going to hear someone who can't seem6

to find any of the records to support his wage loss claims. 7

You're going to hear a vocational rehabilitation expert, the8

economist, who's going to come in and give you a large9

projected wage loss, and he's going to base it all on things10

that are not supported and things that are sketchy and things11

that don't support the claims that are made.  12

And so what Your Honor will have the opportunity to13

do, since the jury's not here to do it, Your Honor will have a14

opportunity to do it is to cut through the statements, the15

statement that the guy blew out his knee on the night of the16

accident, to take a look at what actually happened, to take a17

look at what actually is in the records, what actually is in18

the testimony, and what actually comes across has happened.19

And I submit that what Your Honor will see is that20

there will not be the evidence to support that there was any21

injury on the night of this accident that caused all of the22

problems that Mr. Rodriguez claims.  23

Thank you, Your Honor.  24

THE COURT:  Thank you, Mr. Ward.  25
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Let's take about a five minute break before we hear1

from the first witness.2

MR. BAKER:  Thank you, Your Honor.  3

(Court recess from 10:15 a.m. to 10:31 a.m.)4

THE COURT:  Please be seated.  5

Okay, first witness, Mr. Baker?6

MR. BAKER:  Thank you, Your Honor.  One quick sec,7

Your Honor.8

THE COURT:  Sure, take your time.9

(Pause in the proceedings)10

MR. BAKER:  Just as a little housekeeping, Your11

Honor, may I approach?12

THE COURT:  Sure.13

MR. BAKER:  Your Honor, I'd like to show the Court14

we have filed an Affidavit of Non-Service upon Nathan Heaps,15

M.D., who is out of the state and unavailable to testify.  It16

was my intention to read his deposition pursuant to NRCP17

32(b).18

THE COURT:  Okay.  You're moving for the admission19

of this, right?20

MR. BAKER:  Yes, Your Honor. 21

THE COURT:  Very well; so ordered.22

MR. BAKER:  Thank you, Your Honor.  Your Honor, I'd23

like to call Rob Cardenas Heaps to the stand, please.24

THE COURT:  Mr. Cardenas, please come forward to the25
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witness box.1

MR. BAKER:  And, Your Honor, I believe I deposited a2

copy of Dr. Heaps' deposition for you.  Is that it?3

THE COURT:  Thank you.  Thank you, Mr. Baker.4

MR. BAKER:  If it pleases the Court.  Oh, you have5

it.6

THE COURT:  Thank you, I have one.7

MR. BAKER:  And K.C. has the original sealed8

version, which he says he's going to have transferred to the9

Court.10

MR. WARD:  Your Honor, I apologize to the Court.  We11

sent the -- all the stuff over and it wasn't available for us12

to pick up, and we found out it has been delivered but there13

was some confusion.  But our hope at the end of the day we'll14

be able to get that and have it to the Court tomorrow morning.15

THE COURT:  You don't have any objection to reading16

the copy of the depo, do you, Mr. Ward?17

MR. WARD:  Absolutely not, Your Honor.  No, not at18

all.19

THE COURT:  All right.  Then we need to swear this20

witness in for the deposition testimony.21

THE CLERK:  Yes, Your Honor.  Please stand, raise22

your right hand.23

ROBERT S. CARDENAS, SWORN, AS READER24

OF DEPOSITION OF DR. NATHAN HEAPS, M.D.25
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1

THE CLERK:  Thank you. 2

THE COURT:  So Mr. Cardenas is reading for Nathan3

Heaps, M.D.4

MR. BAKER:  Correct, Your Honor.  And Mr. Ward and I5

had a discussion off the record.  It was my attention at first6

just to read the cross-examination, which was my examination7

of the doctor.  He said that he would then read the other8

part, so I'm just going to read it all into evidence.9

THE COURT:  Any problem with that, Mr. Ward?10

MR. WARD:  No, Your Honor.11

THE COURT:  Okay.  Very well.12

MR. BAKER:  For right now, I am assuming the role of13

Marsha Stephenson.14

THE COURT:  Well, it will be a stretch, but okay.15

I'll try -- I'll try to put myself there, okay.16

MR. BAKER:  Ms. Stephenson needs a shave, I think.17

THE COURT:  Here's the thing.  By the way, I18

appreciate you reading this in context, especially since this19

is a bench trial.  So, thank you.20

MR. BAKER:  You're welcome, Your Honor.21

THE COURT:  Please proceed.22

(Deposition read as follows:)23

NATHAN HEAPS, M.D.24

DEPOSITION READ BY ROBERT S. CARDENAS25
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BY MR. BAKER:1

Q    Would you please state your full name for the2

record?3

A    It's Nathan Dale Heaps.4

Q    Dr. Heaps, have you ever had your deposition taken5

before?6

A    Once.7

Q    Okay.  How long ago was that?8

A    Approximately one year.9

Q    Okay.  Is that in connection with your treatment of10

a person?11

A    It was as an expert witness.12

Q    Okay.  You were retained by one side or the other in13

that case?14

A    Correct.  15

Q    And do you recall which side retained you?16

A    It was the plaintiff's side.17

Q    Do you want me to go through the deposition18

admonitions or do you feel comfortable with the process?19

A    If you would go through them, actually I would20

prefer that.21

Q    You understand that your testimony is under oath22

today?23

A    Yes.24

Q    And we'll be asking you questions with respect to a25

7 App. 1356



43

Verbatim Digital Reporting, LLC � 303-798-0890

patient that you treated, Enrique Rodriguez, in November of1

2004.  And we -- I will attach for the record a copy of the2

medical records from the Spring Valley Medical Center which3

reflect your treatment to Mr. Rodriguez.  We'll be asking you4

some questions, a little bit about that treatment that -- that5

you gave to him in 2004.  6

All of our questions and answers are being put on7

the record and after the deposition, the Court Reporter will8

put that information into a booklet form and you can look at9

the questions and answers.  10

If you have any changes to any of your responses,11

you can make those changes at the time you have a chance to12

review the transcript.  Not that it will probably apply in13

this case, but if you make any substantive changes to your14

deposition, I, or other counsel can comment on these changes15

if the case proceeds to a trial or whatever formal proceeding.16

Please answer all the questions audibly, yes, no,17

nods, shrugs, things like that, because everything needs to be18

taken down by the Court Reporter, okay?19

A    Okay. 20

Q    If you don't understand a question, please let me21

know.  And if you answered the question, we're going to assume22

that you understood the question.  I don't anticipate this to23

take very long, and from my review of your records, you saw24

this individual, Mr. Rodriguez, one time.  Mr. Rodriguez,25
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however, is suing my client, the Fiesta Palms, Palms Casino1

and Resort with respect to the injuries that you saw him for2

in November of 2004.3

MR. BAKER:  Can we go off the record for a second.4

MS. STEPHENSON:  Yes. 5

(A discussion is held off the record.)6

Q    (By Mr. Baker)  Do you have any questions?7

A    No.8

Q    Okay.  Before we get into the treatment of Mr.9

Rodriguez, give me a little of your background.  Obviously,10

you're a medical doctor.  Tell me where you graduated from11

college, medical school and things like that.12

A    I did my undergraduate education at the University13

of Utah and double majored in biology and chemistry.  I have14

degrees in both, Bachelor's of Science degrees in both.  I 15

did --16

Q    What year was that, Doctor?17

A    That was 1992 to 1997.18

Q    Okay.  And then what?19

A    And from 1997 to 2001, I was in medical school at20

the University of Utah, as well.  In 2001, I received my M.D.21

degree.  From 2001 to 2004, I did specialized training in22

emergency medicine at the University of Pittsburgh in23

Pennsylvania.  In 2004, when I completed my residency, I then24

moved out and began working here in Las Vegas for Doctor's25

7 App. 1358



45

Verbatim Digital Reporting, LLC � 303-798-0890

Emergency Medical Services, and our group here staffs all five1

of the Valley hospital emergency departments.2

Q    And that includes --3

(Stop reading of deposition)4

MR. WARD:  May I interrupt one second?5

MR. BAKER:  Sure.6

MR. WARD:  I apologize.  With Dr. Heaps on the7

witness stand, we would have been offering the exhibits to his8

deposition into evidence.  I would stipulate that those can be9

received into evidence along with the testimony.10

THE COURT:  Mr. Baker?11

MR. BAKER:  Yes, Your Honor.  I would -- thank you,12

K.C., I would love that.  And for the record, then, I move to13

admit what's been marked as Plaintiff's Exhibits Number 3, 414

and 5.15

THE COURT:  Three, four and five?16

MR. BAKER:  Right.  Which respectively, Your Honor,17

it's the medical records and billing statement for Spring18

Valley Hospital Medical Center which is number 3; medical19

records and billing statements from Desert Radiologist which20

is number 4; and 5 is medical records and billing statement21

from Shadow Emergency Physicians, which is number 5.22

THE COURT:  Very well, they will be admitted,23

Plaintiff's 3, 4 and 5.24

(Exhibit 3, 4 and 5 are received into evidence)25
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MR. BAKER:  Who was that, K.C.?1

MR. WARD:  I'm sorry, I'm --2

MR. BAKER:  Okay.  We were talking about -- I found3

it.4

MR. BAKER:  Is the next question --5

MR. CARDENAS:  It's line 4.6

(Resume reading of deposition)7

BY MR. BAKER:8

Q    What was that year, Doctor?9

A    It was at --10

Q    Page 7, line 17?11

A    No, page 8, line 4.12

Q    Thank you.  And that would be included, that's true. 13

Spring Valley Medical Center?14

A    That's correct. 15

Q    When did you -- well, you said you had went through16

residency through -- until 2004?17

A    Correct. 18

Q    When did you finish that residency in 2004?19

A    I believe it was -- as I recall, it was either May20

or June of 2004.21

Q    And then you came to Las Vegas?22

A    Correct. 23

Q    Okay.  Because it looks like you saw Mr. Rodriguez24

in November of 2004.25
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A    That's correct. 1

Q    So how long had you been employed with Doctor's2

Emergency Medical Services in November of 2004?3

A    I believe my start date with the group here in Las4

Vegas was September 1st of 2004.  So almost three months.5

Q    Okay.  Are you a board certified in emergency6

medicine?7

A    I am.8

Q    When did you get that board certification?9

A    The -- I believe I completed the oral board exam at10

the beginning of 2005.11

Q    And what about the written portion?12

A    That was completed, if I -- if my memory serves me13

correctly, roughly November -- it may have been November of14

2004.15

Q    And you're currently board certified in emergency16

medicine?17

A    That is correct.18

Q    And have you been with Doctor's Emergency Medical19

Services since September 2004 to present?20

A    I have.21

Q    And are you still seeing patients at Spring Valley22

Medical Center?23

A    Lately I've worked primarily at Centennial, Valley24

and Summerlin.  So it has been a while that I have -- since25
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I've worked at Spring Valley.  I am still on the staff at1

Spring Valley though.2

Q    Okay.  And I think you were provided before the3

deposition today some records from Spring Valley Medical4

Center which I'm going to identify as SPMC for Spring Valley5

Medical Center 0001 through 11 and five 0's in between, if6

that makes a difference.  Do you have a copy?  Actually, it7

looks like those aren't Bates labeled in front of you.8

A    That are not what?9

Q    They don't have Bates numbers at the bottom on the10

side.11

A    It looks actually like they may --12

Q    Oh, just --13

A    -- have been cut off.14

Q    -- got cut off.15

A    I think they were cut off in the copying it looks16

like.17

MR. BAKER:  Why don't you let him use your copy and18

attach the same.19

MS. STEPHENSON:  I was just going to make sure that20

we -- it was the same number of pages here.21

MR. BAKER:  So the University of Utah?22

THE WITNESS:  Uh-huh. 23

MR. BAKER:  The witness -- oh, go ahead.24

THE WITNESS:  Uh-huh. 25
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MR. BAKER:  Are you getting tired of being teased1

about whole fusion?2

THE WITNESS:  No, no.  I haven't actually heard that3

term for a long time.4

MS. STEPHENSON:  I'm going to mark this copy and5

attach that as an exhibit to the deposition and --6

BY MR. BAKER: 7

Q    And, Doctor, did you have a chance to briefly look8

at these records with respect to the treatment of Mr.9

Rodriguez on November 22nd, 2004, at Spring Valley?10

A    Yes, I did.11

Q    And was it your understanding in reviewing of these12

records that Mr. Rodriguez arrived by ambulance?13

A    I believe so.14

Q    And before I go on, it's my understanding that you15

have no specific recollection of having treated Mr. Rodriguez;16

is that accurate?17

A    That is correct.  I don't independently remember --18

remember treating him, but on review of the records, these are19

clearly in my records and he was a patient that I took care.20

Q    Back in 2004, if you could just generally go through21

with me about the protocol, if someone comes in by ambulance;22

who would they see first and how would they get to you?23

A    They're -- they are triaged.  Whether they come in24

by their own vehicle or their own mode of transportation or by25

7 App. 1363



50

Verbatim Digital Reporting, LLC � 303-798-0890

triage, they are triaged.  We have a triage nurse who1

determines the level of acuity and urgent -- and the urgency2

with which they need to be seen.  3

So, for instance, patients with strokes or heart4

attacks or cardiac arrests obviously are seen much more5

rapidly than, you know, than stable patients with muscular6

skeletal injuries and things like that.7

Q    And it looks like from the record here, at least on8

Bates labeled page 3, that Janice Owen, she was the triage9

nurse?  At least from looking at the records?  Yeah, you know,10

it would actually be easier to look at this copy.  It's got11

the page numbers.12

A    Okay. 13

Q    The bottom has got the signature of Janice Owen?14

A    It looks like the triage signature is -- I'm not15

sure if that wasn't Erin or someone else that actually saw16

them.  Janice Owen, I believe, was the primary nurse taking17

care of the patient once the patient was brought into the ER18

and cared for.  But I think that another nurse did the triage. 19

I don't recognize that signature, so I'm not sure who it was.20

Q    Now --21

(Stop reading of deposition)22

MR. WARD:  Can I interrupt one second?  That -- my23

assumption is that that was a Court Reporter typo and she put24

Erin, E-r-i-n, when she meant RN, registered nurse.25
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THE COURT:  Oh.1

MR. CARDENAS:  Oh.2

THE COURT:  That would make sense.3

MR. CARDENAS:  There, okay.4

THE COURT:  Does that make sense, Mr. Baker?  Or is5

there somebody named Erin?6

MR. BAKER:  I'm not seeing where you're talking7

about.8

MR. CARDENAS:  Line 17.9

MR. BAKER:  Yes, that makes sense.10

THE COURT:  Thank you.  11

MR. WARD:  You're welcome.12

(Resume reading of deposition)13

BY MR. BAKER:14

Q    Does that -- what does that category signify, if you15

know?16

A    Well, level -- you know, higher level patients, it's17

based -- it based on a level 1 through 5 triage system.  So18

the level 1 and 2 patients are the sickest patients and the19

most urgent.  Five are the least urgent.  And it looks like20

they triaged Mr. Rodriguez as kind of right in the middle.21

(Stop reading of deposition)22

MR. BAKER:  For the Court, did I skip page 12, lines23

23 through 25 when I was reading?24

MR. CARDENAS:  Yes.25
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THE COURT:  I think so.1

MR. BAKER:  Would you like me to read them into the2

record?3

THE COURT:  Sure.4

(Resume reading of deposition)5

BY MR. BAKER:6

Q    Now, also looking at the same page, 3, there's a7

category up at the top left and there's a 3 in there?8

A    Correct. 9

Q    Does that -- what does that category signify, if you10

know?11

A    Well, level -- you know, higher level patients, it's12

based -- it's based on a level 1 through 5 triage system.  So13

the level 1 and 2 patients are the sickest patients and the14

most urgent.  Five are the least urgent.  And it looks like15

they triaged Mr. Rodriguez as kind of right in the middle.16

Q    And that was the triage category, so to speak, would17

have been determined by the nurses in the triage?18

A    Correct, the triage nurse, exactly.19

Q    So then, just generally again, tell me how the20

patient gets -- or how the nurse determines, if the nurse21

determines it, how that patient goes to actually see the22

doctor.23

A    Every patient will see -- will ultimately be seen by24

a physician, either a physician or a mid-level provider.  In25
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our group, actually, even if they're seen by a mid-level1

provider, they're still seen and contacted by a physician2

during their treatment.3

Q    Would the nurse typically take X-rays?  Or would4

those X-rays be ordered by you as the physician?5

A    Generally -- generally the X-rays are ordered by the6

physician and at this point in time, we have some standing7

protocols.  So sometimes, patients will have X-rays that are8

protocoled ordered by the nurse under our discretion9

essentially.  But at this time, at Spring Valley Hospital,10

there were no protocols in place and so therefore this -- this11

X-ray would have been ordered by me generally.12

Q    If you'd look again on page 3, it says "Left" on the13

right, kind of upper top, "Left knee X-ray."  So that's --14

would that be your writing?15

A    This is not my writing, but often times I will tell16

the nurse go ahead and order an X-ray, go ahead and get an X-17

ray on that patient.  So I'm verbally giving the order and18

then the nurse will write that in.19

Q    And you can verbally give that order even if you20

hadn't actually examined the patient yourself?21

A    Correct.  I could have even done a quick purview of22

the patient or seen the patient rolling by and then the triage23

nurse may have come to me and say, this person injured their24

left knee, there's no other injuries.  Then I would tell that25
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nurse, okay, let's go ahead and get an X-ray.1

Q    Now at least in looking at page 3, apparently the2

only complaint that the triage nurse noted was left knee pain,3

correct?4

A    Correct. 5

Q    And hyperextension is also written there?6

A    Correct. 7

Q    And what's hyperextension basically?8

A    Hyperextension, if you think of extension as9

straightening of the leg at the knee, hyperextension is when10

it straightens further than it actually should.  And usually11

that's associated with, you know, injuries to the knee.  So12

what she's doing is she's stating the patient has left knee13

pain and the mechanism of the injury is the hyperextension.14

Q    Would the nurse typically put down any information15

as to what the patient relayed to her, or how they felt their16

injury occurred?17

A    Often not unless they feel like it's -- it's really18

relevant in understanding what their chief complaint is.19

Q    And actually, let's go back to page 2 before we go20

on.  The copy, it looks like there was something sticky over a21

portion of that.  Would there be anything in the spinal22

diagnosis section, page 2, that we're missing?23

A    We generally don't use -- from a physician's24

standpoint, we generally don't use this sheet for identifying25

7 App. 1368



55

Verbatim Digital Reporting, LLC � 303-798-0890

any information.  So I don't -- I don't -- as far as I know,1

there would not be anything unless there was some hospital-2

generated information that was included in there.3

Q    Fair enough.  Let's go back to page 3 again.  Would4

all of this be filled out by one of the nurses in the triage5

department?6

A    Generally -- generally, the chief complaint, the7

insurance information, the current medications, all of that is8

filled out by the triage nurse.  At this time -- we've changed9

our form since then, but at this time, you can see under10

medications and interventions, that is my handwriting.11

Q    Okay. 12

A    So those are orders that I placed for this patient13

myself and then under diagnosis, that is my handwriting and14

then obviously my signature at the bottom.15

Q    Okay.  Now, does triage, do they usually take16

someone's height and weight or just ask them?17

A    They generally do.  They generally do the vitals as18

a whole.  They will take height and weight at times.  It's --19

to be honest, it can go either way.  Sometimes they'll20

physically measure.  Usually, with children, they don't21

physically measure, because we base our medication dosing on22

weights, so we want very specific weights.  But honest,23

honestly, most of the time with adults, I think they just ask24

them their height and weight.25
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Q    So basically the -- and we've got it -- looks like1

vital information over on the upper right-hand corner.  The2

triage nurses would take the vitals of the patient no matter3

what their specific complaint is?4

A    Correct. 5

Q    And all of this looks normal.  This is normal6

basically?7

A    Yeah.  The vitals at the -- at that time were all8

normal, within normal range, yes.9

Q    Do you see anything else on this particular page 310

that the triage nurse would have done that we haven't already11

talked about?12

A    Nothing -- nothing in particular, no.13

Q    Okay.  14

A    And again, the -- you know, the purpose of the15

triage nurse really is to determine how sick they are, how16

quickly they need to be seen.17

Q    And for the most part, this patient was kind of in18

the middle of the scale?19

A    Uh-huh. 20

Q    So, then, at this point, once -- once this portion21

of the chart's been filled out, at least the left portion of22

the chart's been filled out by the triage nurse, and then it's23

just a matter of time when you're able to see -- you, as the24

emergency doctor, is able to see the patient?25
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A    Exactly.  And some of that's determined by when1

there is room in the emergency department available.  So it2

looks like -- you know, my guess is, in reviewing the chart,3

that he was probably seen initially by the triage nurse as he4

came in by ambulance.  And then possibly placed out in the5

waiting room until a bed because available in the emergency6

department for -- for him to be seen.7

Q    Okay.  Now, if the patient expressed any other8

complaints on other body parts on his body, you would expect9

that to be relayed here by the nurses?10

A    Correct, correct.11

(Stop reading of deposition)12

MR. BAKER:  Did I read that correctly? 13

THE COURT:  No, but it's quite all right.  I14

followed your --15

MR. BAKER:  All right.  16

THE COURT:  -- followed the thought.17

(Resume reading of deposition)18

BY MR. BAKER:19

Q    And it looked like the nurse circled that he was in20

moderate pain then?21

A    Yes.22

Q    Okay.  And obviously that's a suggestive --23

A    Exactly.  It's a pain scale.24

Q    -- indicator?25
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A    It's a verbal pain scale.  Generally, they ask the1

patient on a scale of 1 to 10, how bad is your pain with 102

being the worse pain you've ever experienced in your life and3

then they generally state a number.4

Q    Okay.  So at that point, the patient's waiting,5

then, someplace for you?6

A    Exactly.7

Q    And then we go back to page 4 and this actually is,8

most of page 4, filled out by you or is also part of your9

triage nurse's report?10

A    This is -- this is all filled out by the -- it looks11

-- actually this is the primary nurse.  So if you look now at12

the bottom, it's Janice Owens, that's the primary nurse.13

Q    Or if we look at page 4, then, obviously, it looks14

like there was more of an examination done then to the left15

knee?16

A    Correct. 17

Q    Is that typical?18

A    Correct.  This is the nurse's assessment of the19

patient, complete assessment of the patient, that is correct. 20

And this is typical.  The triage nurse kind of determines the21

level of acuity, then once the patient -- then at a given22

time, the patient will be fully evaluated by the primary23

nurse.24

Q    Now, looking at this, why don't we just go through25
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this quickly, basically what different, you know, things he --1

the -- the primary nurse would see from Mr. Rodriguez.2

A    Basically going through it, it's organized by3

system.  So under cardiovascular, you can see she checked off4

no known problems.  Under neurosensory, she said the patient5

was alert.  The patient was opening his eyes spontaneously,6

was oriented to his environment and who he was.  He was7

following commands normally.  8

Psychosocially, there was no communication barrier. 9

The patient was calm according to her assessment of the10

patients affect.  He was cooperative.  Under respiratory11

there's no -- she checked no known problems.  Under skin, the12

skin was intact.  It looked normal to her.  It was warm and13

dry which is normal.  14

Under gastrointestinal she wrote no known problems. 15

Under musculoskeletal she wrote that the patient has left knee16

pain.  And under limitations she wrote that there's some17

mobility limitation because of that left knee pain.  So that18

was pretty much the extent of her assessment.19

Q    Now, just looking at the left knee pain and20

mobility, would you know what kind of tests she would have21

done to arrive at that?22

A    There's a variety of testing that she could have23

done.  She didn't specify as most often they don't.  You know,24

oftentimes they're just asking the patient to either lift25
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their legs off the bed, or are you able to walk.  And you1

know, if the patient can't walk, then they'll document that as2

a limitation in their mobility.3

Q    Would you have expected, if he had any bruising, any4

swelling, anything like that to be noted by the nurse?  Or5

would that be something you would look for?6

A    Generally, my exam is more comprehensive, more7

focused than theirs.8

Q    So when you would see the patient, you would have9

basically pages 3 and 4, the portions that are filled out by10

the triage nurse and the primary nurse?11

A    Exactly.12

Q    And you looked at that before you went in to see the13

patient?14

A    Exactly, and use that as a reference to guide my15

history taking and -- yes.16

Q    So basically looking at what we've already looked17

at, you go and primarily focus on his left knee?18

A    Correct, correct.  I'll generally do kind of a19

comprehensive exam and take a history and, you know, gather20

information.  It's not uncommon in my history and physical21

exam to uncover things that the nurses don't uncover or -- 22

so --23

Q    So then if we go to page 5, it looks like that it's24

something that's filled out by the nurse after --25
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A    At the end of their treatment.1

Q    After you see the patient?2

A    Exactly, exactly.3

Q    Let's go to your sheet which I think is the4

emergency physician record, page 6, right?5

A    That's correct. 6

Q    Okay.  So do you have, like a -- did you have back7

in 2004 some kind of standard protocol you would use to8

examine the patient when he first came in?9

A    Yeah.  And I think that protocol still holds true. 10

It's generally going through the process of obtaining a11

history, obtaining any specific past medical history, social12

history, family history that might be pertinent to the case,13

reviewing the vital signs and then doing a physical exam.14

Q    And it looks like you -- you would actually, you15

know, probably say, you know, what happened or ask him, you16

know, why they're --17

A    Exactly, exactly.18

Q    And it looks like here, is this your writing under19

the context?20

A    This whole page is all my writing, yes.21

Q    So --22

A    It looks like I saw him at 12:38 a.m. in room 19 and23

essentially he came in.  His chief complaint was an injury to24

the left knee.  This is what's a T-sheet, so they're25
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preformatted sheets based on what the patient's complaint is,1

just to facilitate documentation.  2

He had indicated that it had occurred just prior to3

his arrival in the emergency department, it had occurred at a4

casino.  And briefly he was -- he stated to me that he was at5

the Palms and he jumped for a water bottle and in doing so,6

hyperextended his knee.  He said to me his severity of pain7

was moderate.8

Q    Before we go on, someone's saying, I jumped for a9

water bottle -- bottle and hyperextended.  He wouldn't have10

said, hyperextended his knee, would he?11

A    He might have.  Yeah, a lot of -- a lot of --12

sometimes they'll -- they'll actually say that.  Sometimes13

they'll describe it and then I'll translate it into medical14

terms.15

Q    Okay.  But generally this is what he told you,16

jumped for -- he wouldn't say, you know, I jumped three feet17

off the ground or what, you know, how he jumped, the mechanics18

of the jump, or anything like that?19

A    Yeah.  If I feel like those mechanics play a role in20

my medical decision-making and my diagnosis, then I will put21

them.  So, for instance, if a person says, well, I fell off a22

ladder.  Well, if they fell one foot, then I might not include23

that information.  But if they fell eight feet or ten feet off24

a ladder, then I would definitely include that information.25
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Q    So if it was something that you thought an injury1

could occur from, from being a hop for a water bottle, to2

hyperextend your knee?3

A    Possibly.  You know, it all depends on how he4

jumped, how he landed.  You know, you can twist your knee5

doing very menial things really.6

Q    But at least as you sit here today, this is all you7

recall based upon your notes?8

A    Exactly, exactly.9

Q    So then go ahead and tell me what you --10

A    So then --11

Q    -- see.12

A    -- you know, in review of systems to try to13

determine the extent of the injury, he had noted to me that he14

didn't have any numbness or tingling, that there was no15

suspected foreign body or, you know, laceration to the skin. 16

He had said that there was no head, neck or other injuries. 17

And then under his past medical history, he indicated to me18

that he had a history of asthma and that he had had his19

appendix taken out.  He indicated that he did not smoke, drink20

or do drugs, to me.21

Q    Now, would you, at this point, once you know he's22

obviously coming in for a knee injury, would you have -- you23

would not be observing him walk before you're talking to him,24

examining him?25
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A    Correct, correct.1

Q    So you wouldn't know if he was limping or anything2

like that?3

A    Exactly.  So then on my physical exam, I relatively4

focus -- a relatively focused exam, you can see I examined his5

foot, his ankle, his leg and then the thigh, and then the hip,6

all of which were normal on my exam.  And basically, I look at7

the skin.  I look for any signs of bruising, I palpate or feel8

those areas to see if there's any tenderness, any deformity,9

or anything like that.  And those all looked okay.10

On my knee exam, I did note that he had tenderness11

and I referred to the diagram where I circled -- made a little12

circle and put a "T" and that's where his tenderness was at. 13

So kind of on the inside of his knee, what we call his medial14

knee is where he was tender.15

Q    And that was from you pressing or putting light16

pressure in the area?17

A    Correct, correct.  Touching it and pressing it.18

Q    Okay. 19

A    I did not note that he had any --20

(Stop reading of deposition)21

MR. BAKER:  Ecchymosis?22

MR. CARDENAS:  -- ecchymosis, thank you.23

(Resume reading of deposition)  24

A    -- that's bruising and I did not note that he had25
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any swelling or joint infusion.  Oftentimes, you injure the1

knee, you can actually end up with a bunch of fluid in the2

knee joint itself, and I didn't note any of those at that3

time.  I did note that he had limited range of motion, that he4

-- that he couldn't move it well and -- because it was painful5

to move.6

Q    Do you know what -- would you have gone through the7

full range of motion?8

A    Yeah, I would have.  I would have asked him to move9

his knee and essentially observe how well he was able to move10

it.11

Q    So did he moved, versus you?12

A    Versus me actually moving it.13

Q    Okay. 14

A    Yeah, that -- that would be based on him moving it.15

Q    Okay.  And he basically -- this was his statement16

that he was having pain in some of the movement?17

A    Correct, correct.  Now, my -- as far as my exam, as18

far as moving the knee on my exam, I'm more interested in the19

actual function of the ligaments of the knee, because you can20

-- you can have complete tears of, you know, any one of a21

number of ligaments in the knee.  So under my ligament exam,22

you can see that I noted that all the ligaments were stable,23

so -- and that's basically looking at the anterior and24

posterior cruciate ligaments, as well as the medial and25

7 App. 1379



66

Verbatim Digital Reporting, LLC � 303-798-0890

lateral collateral ligaments, and then the patellar ligament1

as well.2

Q    So with respect to the "stable" under ligaments,3

that would have been done, you would have come to that4

conclusion that the ligaments were stable from you doing5

certain things to --6

A    Manipulating the knee, exactly.  Putting various7

stressors on the knee manually to determine that, correct.8

Q    And you would have done that in the four areas9

mentioned there; anterior, posterior, medial and lateral?10

A    Correct. 11

Q    And that's done when someone's -- when the patient's12

on the -- on the --13

A    Usually on the gurney.14

Q    Okay.  15

A    Uh-huh. 16

Q    And tell me how you can distinguish a ligament17

that's stable versus one that's not stable, or loose?18

A    Basically, the laxity.  When you -- when you -- you19

know, when you essentially push the knee in certain20

directions, you should only get a certain amount of movement21

in that direction before the ligament is taut and it's not22

able to move any further.  If you have laxity, if you get more23

movement in those, in that direction, then that would suggest24

an unstable or completely ruptured ligament.25
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Q    But as we're talking about your examination, you1

don't know if you would have the X-ray at this point or not?2

A    You know, I may have, because it does look like this3

initial order given for the X-ray was early on.  It was at4

21:55 -- 9:55.  So by the time I say him, you know, 00:38, I5

may have had the X-ray result.6

Q    Okay.  7

A    It's hard to know one way or the other.8

Q    Would there be anything on the X-ray that would9

assist you with the ligaments [inaudible]?10

A    No.11

Q    That's just the bone?12

A    Exactly.13

Q    And since we're talking about X-ray, obviously there14

appear to be nothing that was abnormal about any of the bony15

areas of the knee, correct?16

A    Correct, correct, yeah.  The X-ray's looking17

primarily at the bones, the alignment of the bones, whether18

there's any dislocation or fracture in the bones.  And at that19

point, there was nothing -- none that appreciated on the X-20

ray.21

Q    Okay.  Can a hyperextension cause a looseness in the22

ligaments itself?23

A    It can.  If there's a complete tear of a ligament in24

the knee, then definitely.25
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Q    Okay.  And then -- okay, Doctor, go ahead, then?1

A    So then, you know, looking at his gait, his gait was2

limited by pain.  Again, that -- oftentimes, that's by sitting3

the patient up and either seeing, can you walk, how does it4

feel to walk, if they're unable to really put weight on it or5

if they're limited in how they walk, oh, I can't walk, it just6

hurts too much, then I'll check that they're limited by pain.7

Q    Okay.  8

A    Neurovascularly, I noted that he was intact, his9

sensation, his motor was intact in that leg, which suggests10

that there's no nerve injury that I could detect on my exam at11

that time.12

Q    So did -- before we go to page 7, on page 6 at the13

bottom, on gait limited by pain, does that mean that you14

actually tried to have him walk?15

A    Yeah.  Oftentimes we'll kind of stand him up and see16

if he's able to move it much, yes.17

Q    And he wasn't putting -- well, what's the18

distinction between limited by pain and unable to bear weight? 19

Just can't put any weight on the leg or what?20

A    Yeah.  Oftentimes, you know, in the process of21

sitting them up, they won't even -- they won't even attempt to22

walk, because it's too painful.  So we may just put that23

they're limited by pain.  Oftentimes, I won't have them bear24

full weight on their leg if I'm really concerned about an25
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injury anyway.  So --1

Q    Can you tell by looking at your notes here whether2

that would have been the case?3

A    I can't.  I can't distinguish.4

Q    Okay.  Okay.  So I think we've covered everything on5

that page.6

A    Uh-huh. 7

Q    And we're still going through your -- you're8

continuing your examination?9

A    The exam, yes.  So as I mentioned, neurologically he10

was intact which suggests that on my exam, I did not find any11

nerve injury.  I did not find any vascular injury, because he12

is -- there was no evidence of vascular compromise.  His skin13

was warm and dry and then the remainder of his exam as far as14

head, neck, back, chest and abdomen were all normal on my exam15

as well.16

Q    With respect to the neurovascular tendon --17

(Stop reading of deposition)18

MR. BAKER:  That might be some sort of typo, too.19

(Resume reading of deposition)20

Q    -- what -- do you do, some specific test?21

A    Yeah.  Essentially what I would do is test --22

primarily test sensory to light touch.  So lightly touch the23

foot, the toes, the ankle, the leg and see if there's any24

sensory deficient, because if there's any injury of the nerves25
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at the knee, the deficit is going to be distal to that point.1

Q    And you didn't find any of that?2

A    Correct, correct.3

Q    Okay.  I guess with the box with head, head exam,4

look for any sign of injuries, swelling bruising, you didn't5

see any of that?  Oh, sorry, okay. I guess we're at the box6

with head.7

A    Yeah.  So you know I do a general kind of head exam,8

look for any signs of injury, swelling, bruising.  I didn't9

see any of that.  Look in the throat, the throat was normal. 10

As far as the neck inspection, I'll usually palpate their11

spine to see if there's any tenderness or deformity.  I'll12

have them move their neck in all directions to see if there's13

any pain.  That -- that was normal according to my notation. 14

Chest, again, I'll palpate, I'll listen to the breath sound,15

listen to his lungs and the same with the abdomen.  I'll16

generally palpate the abdomen, listen to the abdominal sounds17

and I noted that all those were normal at that time.18

Q    So basically we've covered the whole body?19

A    Correct. 20

Q    Okay.  So you're focused on the left knee?21

A    Yeah.  And the left knee seemed to be the only place22

of injury at that time -- at that time on my exam.23

Q    Okay.  24

A    So, you know, my impression was, in looking at my25
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note, he did have tenderness medially on the left knee and1

that's right where the medial collateral ligament sits.  And2

it's a common one to -- to be sprained, essentially.  And what3

a sprain is, is a tearing of those fibers in that ligament. 4

It may not be a complete rupture, and I noted that it wasn't a5

complete rupture because my limit exam -- ligament exam was6

intact, but it can be a partial, partial tear of that7

ligament.8

And so at that point, what I did is I -- I, you9

know, essentially diagnosed him with a knee -- a left knee10

sprain and put him in a knee immobilizer to immobilize that11

extremity, put him on crutches.  Oftentimes with strains, just12

immobilizing that joint for a couple of weeks, two to four13

weeks, taking the weight off of it and allowing it to heal up,14

oftentimes it will heal up on its own.  Sometimes it requires15

more extensive treatment.  16

And then I put him on Motrin, which is an anti-17

inflammatory, to decrease any inflammation there from the18

injury, and then also Loritab which is a pain medication to19

help treat his pain.  And I recommended that he followup with20

an orthopedist within ten days and I gave him the name and21

phone number of one of ours, Dr. Denny, that he could follow22

with Denny, D-e-n-n-y.23

Q    Would you have actually put the immobilizer on him? 24

Or would that be something --25
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A    Usually the technician will put it on, and then I do1

a reassessment to make sure that the immobilizer is in good2

position.3

Q    Describe the immobilizer for me.4

A    It's generally a -- kind of a large velcro structure5

that wraps around the leg.  It goes maybe approximately from6

the mid-calf up to the mid-thigh and is secured with velcro.7

Q    And when he was obviously attempting to walk, you8

recommended that he keep the immobilizer?9

A    Exactly, yeah.  And usually when I put them on a10

knee immobilizer and crutches, I'm recommending that they not11

bear weight on that -- that extremity.12

Q    And basically not to bear any weight until he13

followed up with Dr. Denny or some other --14

A    Dr. Denny or -- yeah, exactly.15

Q    Prior records order, what's written there?  Return16

something?17

A    Oh, then return to ED, the RTED, is that what you're18

referring to?19

Q    Yeah.20

A    Just return to the emergency department for signs21

and symptoms of compress, of compartment syndrome.  And what22

compartment syndrome is, is where you end up with -- it23

usually happens in an extremity, and it's where you end up24

with an injury that creates such swelling that it -- it -- it25
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can actually cut off the blood flow, the blood supply to that1

extremity. 2

So generally what I'll do is, I'll counsel the3

patient that if they start to have numbness, tingling,4

increasing pain, as opposed to decreasing pain, then they5

should return to the emergency department, so that we can re-6

evaluate it and make sure that they're -- that they're -- they7

still have good blood flow to that extremity and their problem8

isn't being complicated by this compartment syndrome.9

Q    And let's go to page 9.  Is there anything, okay,10

that looks like the medicine that you prescribed?11

A    So then this is -- yeah, this is essentially a12

discharge sheet that we were using at that time, where we just13

gave discharge instructions to the patient.  14

So this is -- this is all my writing here, except15

for his signature at the bottom, and his primary nurse's16

signature at the bottom.  So essentially I -- I had just17

written under there in the prescriptions that I was18

prescribing him Loritab, and he was to take one tablet as19

needed for pain every four hours and Motrin one tablet three20

times daily.  And then I instructed him to use the crutches21

while walking until he followed up, and wear the knee22

immobilizer until seen by his doctor.23

Q    Now, would you have asked him if he had any prior24

complaints with the left knee?25
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A    Oftentimes, I will.  I didn't see in my notation1

here that I had documented one way or the other.2

Q    Now, I note it looks like he was a rather large,3

somewhat overweight individual.  That's my term, although I4

think doctors use other terms, 5'6" and 225 seems a little 5

bit --6

A    Yeah, it's the -- I mean for his height -- for his7

height, if you were to do a body mass index, it would probably8

be -- it would probably be in the obese side, maybe not9

morbidly obese, but obese.10

Q    Would that weight, in your opinion, put more11

pressure, more stress on the knee?12

A    It certainly can.  I mean, obesity really is a13

detriment to the back, to all the joints, because the extra14

weight he's having to carry is being carried by these joints. 15

That being said, you can be a skinny, healthy person and still16

sprain knees and injure joints.17

Q    Let me look at my notes for a second, by Ms.18

Stephenson.19

And Doctor, actually the first page, 01, is20

strapping -- I think it's just the billing, but it's the21

strapping, the immobilizer, is that what it would be?22

A    You know, I noticed I was -- I was looking at that23

and this is actually hospital-generated billing, so this is24

not my personal billing.  25
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Q    Okay. 1

A    And I'm not sure what that fee is referring to.  I2

suspect, because I see a fee for the knee immobilizer down3

below, so I suspect that that strapping fee is probably the4

technician fee of putting the knee immobilizer on, fitting the5

patient for crutches as well.  It could -- either that, I6

suspect or -- or IT maybe referring to the crutches7

themselves.  It's probably one or the other.8

Q    And naturally, you probably don't know this either,9

it says -- it looks like a level 4 charge but -- 10

A    Yes.11

Q    It looks like -- is that the same category?12

A    No, that has nothing to do with the triage category.13

Q    Okay.  14

A    Yeah, that has to do with the level of care that was15

ultimately provided to the patient during their course.  And16

that's related more to billing, coding -- coding, charting and17

billing.  It has nothing to do with the actual triage level.18

Q    Nothing about the injury or anything like that?19

A    Exactly.20

Q    Have you, in your practice as an emergency room21

physician, seen people come in with hyperextension of the knee22

where they really don't relate it to anything specific?  I23

mean, like, I don't know what happened, all of a sudden I got24

this knee pain?25
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A    Well, I've seen -- I've seen people come in with,1

you know, hyperextension injuries even just walking.  So it2

can happen in a relatively benign manner.  It just requires3

placement of the, you know, knee and the -- you know, and the4

forces moving in the right direction, essentially at the knee5

to cause that.  6

Just sort of random knee pain popping up, I really7

wouldn't be able to recall a hyperextension, because there8

wasn't that mechanism there, mechanism there.  So, you know,9

referring to it as hyperextension is really more referring to10

the mechanism of how it happened.  It's kind of like saying an11

ankle injury occurred with the aversion of the ankle.  You're12

kind of describing the mechanism by which that injury13

occurred.14

Q    Okay.  And, Doctor, if you noted any other symptoms,15

bruising, swelling, anything like that, that would have been16

noted on your -- your examination report?17

A    Correct, correct.18

(Discussion off the record.)19

MR. BAKER: 20

(Stop reading of deposition)21

MR. BAKER:  Can I take a two-second breath, Your22

Honor? 23

THE COURT:  Sure, go ahead.24

MR. BAKER:  It's hard being somebody else.25
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THE COURT:  It is, and you were reading along at a1

pretty good clip there.2

MR. BAKER:  I'm 45, Your Honor, but I read at a 48-3

year-old level.  All right.  4

(Resume reading of deposition)5

CROSS-EXAMINATION6

BY MR. BAKER:7

Q    Doctor, my name's Steve Baker.  I recommend Enrique8

regarding this matter.  Nice to meet you, Doctor.9

A    Nice to meet you.10

Q    I'd like to talk to you just about a couple11

different things.  You were speaking about your ligamentis12

examination and you said you didn't find any evidence of13

injury to the -- well, to the interior or posterior of the14

cruciate ligaments; is that true?15

A    Any instability, so that -- there's a big difference16

because you can have all sorts of different grades of injury17

to that ligament.  But by doing the ligament exam that I do,18

you're looking for complete -- a complete tear of that19

ligament.20

Q    So your examination did not rule out any partial21

tears; is that true?22

A    No.  In fact, by calling it a knee sprain, by23

ultimating, diagnosing with the knee sprain, that was my24

clinical impression, that there was a partial tear.25
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Q    And that's where I was going to go as well.  So your1

impression was that there was some fibrous damage to the2

medial collateral ligaments; is that correct?3

A    Correct. 4

Q    And I'd like you to turn to page 1 and I don't have5

it numbered on the pain diagram.  6

MS. STEPHENSON:  Six.7

MR. BAKER:  Six, thank you.8

A    Yes.9

Q    Now as well as being the area for the medial10

collateral ligament, there are other soft tissue bodies11

located in that area; is that not true?12

A    That's true.13

Q    And there's to be articular cartilaginous; is that14

true?15

A    Absolutely.16

Q    And, in fact, the meniscus, the menial meniscus is17

located exactly at that point where you drew the circle and18

noted tenderness; is that fair to say?19

A    Internally, yes.20

Q    And if he, then, was later diagnosed with a tear of21

the medial meniscus, that would be consistent with the22

location you noted tenderness on your examination; is that23

fair?24

A    Yeah.25
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MS. STEPHENSON:  Object to the form.  Go ahead.1

A    It would -- it would be -- it would be consistent to2

have medial pain associated with a medial meniscus tear.3

Q    And specifically, again, the area that you circled4

and noted with a "T" would be consistent with a finding later5

of a tear of the medial meniscus; is that fair to say?6

A    Yes.7

Q    A little bit about the mechanism of the injury.  Was8

it your impression that he injured his knee when he leaped for9

a water bottle?10

A    It was my impression -- from what I wrote here, it's11

my  -- it was my impression that the mechanism was that he12

jumped for a water bottle, and in doing so, hyperextended the13

knee.14

Q    And the witnesses who have been deposed and have15

testified in this case have described the mechanism of injury16

a little differently.  And what they say is actually water17

bottles were being thrown out into the audience and someone18

jumped for a water bottle and directly contacted the lateral19

aspect of his knee.20

A    Hum.21

Q    Do you find that interesting?22

A    Yeah.23

MS. STEPHENSON:  I object to the form.24

A    I don't -- I really can't comment one way or the25
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other.  All I can say is what I wrote down from what he told1

me.2

Q    And that would be a less benign injury than him just3

leaping for a water bottle himself, to have an actual4

traumatic impact with a person's body to the lateral aspect of5

his knee; would that be fair to say?6

A    That it would be a less --?7

Q    Less benign.  You've described some of the injuries8

occurring in a benign fashion.9

A    Right, right.10

Q    But a direct impact to the knee would be more likely11

to cause a hyperextension injury; is that fair to say?12

A    It could go either way.  I really could go either13

way.14

Q    But knowing that there was a direct traumatic impact15

to his knee by somebody's body, does not change your diagnosis16

of a hyperextension injury?17

A    No.18

Q    And neither does it change your diagnosis of a19

fibrous rupture in the area of the medial collateral ligament?20

A    Yeah, of a knee sprain.  Exactly.21

Q    So your diagnosis stands, even though you know the22

mechanism of injury is a little different than --23

A    Correct. 24

Q    Are those your opinions to a reasonable degree of25
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medical probability?1

A    Yes.2

Q    Okay.  Now you noted that he had pain in range of3

motion; is that fair to say?4

A    Yes.5

Q    And that's your opinion to a reasonable degree of6

medical probability; is that right?7

A    Yes.8

Q    And limitations and mobility associated with that9

pain; is that correct?10

A    Definitely.11

Q    And so it's also your opinion to a reasonable degree12

of medical probability?13

A    Yes.  Based on my clinical exam at that time, yes.14

Q    And you didn't see him after this point; is that15

true?16

A    Correct. 17

Q    And diagnostic MRI or actual arthroscopic18

intervention are the gold standard in determining medial19

meniscus tears, not range of motion examination; is that fair20

to say?21

A    Absolutely.22

Q    So you would defer to the doctors who treated him23

later, both diagnostically and interventionally, with respect24

to the injuries he sustained?25
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A    Yeah, I'd defer to orthopedics.  Again, most of the1

time with knee sprains, oftentimes these will heal on their2

own with no further type of intervention required.  But in3

patients where their pain persists, or where their disability4

persists, it's necessary for them to have follow-up, to have5

further diagnostic studies, such as MRIs done, to determine6

articular injury, minuscule tears, cartilaginous injury,7

things like that.8

Q    And ligamentous injuries would be more likely to9

heal by themselves than articulate cartilage because they're10

more highly vascular; is that true?11

A    Not because they're more likely vascular, but they12

do tend to heal better than cartilage or meniscus injuries,13

definitely.14

Q    So would you -- would you suspect a ligamentous15

injury would be more likely to spontaneous heal than that16

cartilage?17

A    Yes.18

Q    Okay.  Now are these -- now we're looking at the19

Spring Valley Medical Center bill.  Were these generated by20

your office or by the hospital staff?21

A    These are generated by the hospital itself.22

Q    But you're use to seeing bills associated with23

treatment you render at the hospital?24

A    No.  I often don't see them.25
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Q    When you look at the bills, can you tell me if this1

was a reasonable bill for the services provided to Enrique2

Rodriguez at Spring Valley Medical Center.3

(Stop reading of deposition)4

MR. BAKER:  And just for the Court's understanding,5

those are the exhibits that were attached and have been6

admitted into evidence via 3, 4 and 5.7

THE COURT:  Thank you. 8

(Resume reading of deposition)9

A From the bills that I have seen, I think these are10

reasonable costs for an X-ray, for level 4 care, for a knee11

immobilizer, for the medical medications that were given, yes.12

BY MR. BAKER:13

Q    And these procedures and those examinations which14

were billed were necessary as associated with the injury he15

presented with?16

A    Yes.17

Q    And those injuries were causally related to the18

episode with the water bottle at the Palms Hotel and Casino?19

A    From the -- from what I -- you know, in my history20

taking, I mainly focused on determining the mechanism.  So I21

simply wrote down what the patient has told me, and I use that22

to guide my decision-making as far as diagnostic23

interventions, therapeutic interventions.  So yes, based on24

what he was telling me and then on my physical exam, those --25
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those were all appropriate and necessary for me to proceed1

with his care.2

Q    And causally related to the subject accident?3

A    From what I determined, from the history that I4

took, I would say, yes.5

Q    Okay.  Did you generate a separate bill?6

A    I did.  My billing company is RTI, and they do7

generate a separate bill.8

Q    Do you have that?9

A    That I do not have with me.10

Q    Is that bill contained in any of these documents?11

A    So I have not seen these -- this one, it looks like12

this is my bill, Shadow Emergency.13

MS. STEPHENSON:  Are you going to attach that,14

Steve?15

MR. BAKER:  Yeah.  What I'm going to do, if you16

don't mind, is attach what's my copy.  You didn't attach17

yours, did you?18

MS. STEPHENSON:  Uh-uh. 19

MR. BAKER:  You didn't?20

MS. STEPHENSON:  Yeah.  That's the official record21

there because it's got the dates down.22

MR. BAKER:  Is there still a bill attached to what's23

been marked as Exhibit A?24

MS. STEPHENSON:  Yes.25
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BY MR. BAKER:1

Q    So with respect to Exhibit A, the bill from Spring2

Valley Medical Center, you have testified that they were3

reasonable, necessary and causally related; is that fair to4

say?5

A    From what the patient told me, yes.6

Q    Now, the separate billing that you handed me that7

was generated by you, is that what's in my hand right now?8

A    Yes.  The second page.9

Q    Can you tell me the amount on that one?10

A    No, no, not this one.  This one is generated by --11

(Stop reading of deposition)12

MR. BAKER:  Where we are now?13

MR. CARDENAS:  You're at 21.14

(Resume reading of deposition)15

BY MR. BAKER:16

Q    Is it this one?17

A    Yes.18

Q    Yes?19

A    Yes.  This is the bill generated by my company.20

Q    Would you hand that to the Court Reporter, real21

quick and have it marked as Exhibit D?  I'll ask you to keep22

the Affidavit of Authenticity with it.23

How much was the bill generated by your office with24

respect to your services?25
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A    It looked like -- it looks like there's a level 31

bill which was $275 and then there's a services requested bill2

that was $25.3

Q    Is the services requested bill mailing me the bill?4

A    Is it what? 5

Q    Is it just a mailing [inaudible] the bill?6

A    No.  I believe that that's -- it looks like it's an7

attachment for being seen after hours.8

Q    Okay.  And so both of those two bills, the 273 and9

then 25, are bills associated to the treatment to Enrique10

Rodriguez?11

A    Yeah, 275 and 25, for a total of 300, and they are12

associated with the treatment of Enrique Rodriguez.13

Q    And is this the treatment on those bills reasonable14

necessary and causally related to the subject incident?15

A    Yes.16

Q    Could you hand that back to the Court Reporter,17

please.18

A    Uh-huh. 19

Q    This is a Desert Radiologist bill.20

A    Uh-huh. 21

Q    Before we mark that, is that a bill associated with22

the services received by Enrique Rodriguez?23

A    Yes.  It's the same date.24

Q    How much is that bill?25
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A    It looks like $43.1

Q    Is that bill for the read of the X-ray?2

A    I believe so.  Desert Radiology is the group that3

reads all of our X-rays.  They are the radiology group that4

reads all the X-rays.  So this is -- this is not the bill for5

shooting the X-ray.  That's reflected in the hospital bill. 6

But it looks like this is the professional fee for reading the7

X-ray, yes.8

Q    And was that reasonable and necessary and causally9

related to the subject incident?10

A    Yes.11

Q    And your answer was, yes?12

A    Yes.13

MS. STEPHENSON:  Did you attach that one, Steve?14

MR. BAKER:  Now, I will.  If you go ahead, I'll mark15

and attach that.16

BY MR. BAKER:17

Q    You haven't seen Enrique Rodriguez since the single18

hospital visit; is that fair to say?19

A    As far as I know.20

Q    And you haven't reviewed any medical information or21

followup care for Enrique Rodriguez; is that fair to say?22

A    No, no, I have not.23

Q    So is it fair to say at the time of trial you will 24

not testify as to the reasonableness, necessity or causation25
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of any of this future treatment, the treatment past when you1

saw him on that single visit?2

A    Correct.  I know of no additional treatment that3

he's received.4

Mr. Baker:  Thank you, Doctor, no further questions.5

(End reading of deposition)6

MR. BAKER:  And then Mr. Baker, mini-script, and we7

went off the record.  And I don't know why the rest of that is8

on the record.9

THE COURT:  Okay.  Thank you, Mr. Cardenas.10

THE COURT:  Do you need a break now, Mr. Baker?11

MR. BAKER:  I'd like a couple minutes, if that would12

be --13

THE COURT:  Very good, let's take about a 10-minute14

break.15

MR. BAKER:  Thanks.16

(Requested portion of proceedings concluded at 11:19 a.m.)17
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Compel Independent Medical Examination
of Plaintiff

18. Plaintiff’s Pre-Trial Memorandum 09/27/10 1 138 - 145

19. Plaintiff’s Motion to Strike              11/10/10       1                146 - 150

20. Defendant The Palms’ Opposition to 11/23/10 1 151 - 157
Plaintiff’s Motion to Strike

21. Defendant Fiesta Palms, LLC Post-Trial 11/24/10 1 158 - 187
Brief

22. Plaintiff’s Confidential Trial Brief 01/13/11 1 188 - 206

23. Plaintiff’s Opposition to Defendants’ 01/14/11 1 207 - 239 
Motion for Mistrial

24. Defendant Fiesta Palms, LLC’s Motion 01/20/11 1 240 - 248
for Mistrial, or, Alternatively, Motion to
Strike Plaintiff’s Confidential Pretrial and
Trial Briefs on Ex Parte Application for
Order Shortening Time; Order

25. Reply in Support of the Palms’ Motion 01/26/11 2 249 - 257
for Mistrial, or, Alternatively, Motion
to Strike Plaintiff’s Confidential Pretrial
and Trial Briefs

26. Findings of Fact, Conclusions of Law, 03/10/11 2 258 - 261
and Order [re: Motion for Mistrial]

27. Findings of Fact, Conclusions of Law, 03/10/11 2 262 - 264
and Order [re: Motion to Strike 
Defendant’s Post-Trial Brief]

//
//
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28. Findings of Fact, Conclusions of Law, 03/10/11 2 265 - 268a
and Order [re: Plaintiff’s Rule 52
Motion on the Issue of Liability]

29. Findings of Fact, Conclusions of Law, 03/10/11 2 269 - 272
and Order [re: Motion to Strike 
Defendant’s Experts]

30. Verdict 03/14/11 2 273 - 274

31. Plaintiff’s Memorandum of Costs and 03/15/11 2 275 - 279
Disbursements Pursuant to NRS 18.020

32. Defendant Fiesta Palms, LLC, a Nevada 03/21/11 2 280 - 287
Limited Liability Company, d/b/a The 
Palms Casino Resorts’ Notice of Motion 

 and Motion to Tax Costs

33. Memorandum Re: Pre-Judgment 03/22/11 2 288 - 292
Interest

34. Defendant Fiesta Palms, LLC DBAThe 03/25/11 2 293 - 324
Palms Casino Resort’s Memorandum of
Points and Authorities in Support of its 
Motion for New Trial 

35. Declaration of Kenneth C. Ward in 03/25/11 2 325 - 411
       Support of Defendant Fiesta Palms, 

LLC’s Motion for New Trial

36. Declaration of Kenneth C. Ward (2nd) in 03/25/11 2 412 - 491
       Support of Defendant Fiesta Palms, 

LLC’s Motion for New Trial

37. Defendant Fiesta Palms, LLC DBA 03/28/11 3 492 - 523
The Palms Casino Resort’s Memorandum
of Points and Authorities in Support of its
Motion for New Trial

38. Declaration of Kenneth C. Ward in 03/28/11 3 524 - 686
Support of Defendant Fiesta Palms, LLC
Motion for New Trial

39. Defendant Fiesta Palms, LLC’s Notice of 03/28/11 3 687 - 688
Motion and Motion for New Trial

//
//
//
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40. Defendant Fiesta Palms, LLC’s Reply 04/01/11 3 689 - 692
Memorandum/Opposition to Plaintiff’s
Memorandum re: Pre-Judgment Interest

41. Amended Memorandum re: Pre- 04/05/11 3 693 - 696
Judgment Interest

42. Opposition to Defendant Fiesta Palms, 04/05/11 3 697 - 705
LLC., D/B/A The Palms Casino’s Motion
to Tax [sic] Costs

43. Judgment on the Verdict 04/12/11 3 706 - 708

44. Defendant Fiesta Palms, LLC, a 04/13/11 3 709 - 715
Nevada Limited Liability Company,
d/b/a/ The Palms Casino Resort’s Reply
to Plaintiff’s Opposition to the Motion to
Tax Costs

45. Notice of Entry of Judgment 04/15/11 3 716 - 721

46. Findings of Facts and Conclusions of 04/21/11 3 722 - 726
Law in Support of Verdict

47. Plaintiff’s Opposition to Defendants’ 04/22/11 4 727 - 820
Motion for New Trial

48. Notice of Motion and Motion to Amend 05/02/11 4 821 - 824
Judgment on the Verdict

49. Defendant Fiesta Palms, LLC, a Nevada 05/02/11 4 825 - 834
Limited Liability Company, D/B/A The 
Palms Casino Resort’s Reply to Plaintiff’s 
Opposition to the Motion for New Trial

50. Findings of Fact, Conclusions of Law, 09/19/11 4 835 - 837
 and Order [re: Motion to Amend 
Judgment on Verdict]

51. Findings of Fact, Conclusions of Law, 09/19/11 4 838 - 840
and Order [re: Motion to Tax Costs]

52. Findings of Fact, Conclusions of Law, 09/29/11 4 841 - 854
and Order Denying Defendant’s Motion
for New Trial

//
//
//
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53. Plaintiff’s Motion for Reconsideration 10/5/11 4 855 - 976
of Order Granting Defendant’s Motion    5     977- 1149
to Retax Costs; Ex Parte Application 
for Order Shortening Time; Order

54. Defendant Fiesta Palms, LLC, a Nevada 10/14/11 5 1150 - 1191
Limited Liability Company, D/B/A The 
Palms Casino Resort’s Opposition to
Plaintiff’s Motion for Reconsideration
of Order to Retax Costs

55. Plaintiff’s Reply to Defendant’s 10/18/11 5 1192 - 1195
Opposition to Motion for Reconsideration 
of Order Granting Defendant’s Motion to
Retax Costs

56. Notice of Motion and Motion to Amend 10/18/11 5 1196 - 1197
the Order Denying Defendant’s Motion
for a New Trial

57. Memorandum of Points and Authorities 10/18/11 5 1198 - 1203
in Support of Motion to Amend the Order
Denying Defendant’s Motion for New 
Trial

58. Affidavit of Keith R. Gillette in Support 10/18/11 5 1204 - 1224
of Motion to Amend Order Denying 
Defendant’s Motion for New Trial

59. Notice of Appeal 11/04/11 6 1225 - 1257

60. Opposition to Motion to Amend the 11/04/11 6 1258 - 1270
Order Denying Defendant’s Motion for
New Trial

61. Order 11/17/11 6 1271 - 1272

62. Amended or Supplemental Notice of 12/13/11 6 1273 - 1278
Appeal

63. Amended Judgment on the Verdict 02/15/12 6 1279 - 1281

64. Second Amended or Supplemental 03/13/12 6 1282 - 1314
Notice of Appeal
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Trial Transcripts

65. Partial Transcript- Bench Trial 10/25/10 7 1315 - 1404
(Opening statements; Dr. Heaps)

66. Partial Transcript- Bench Trial 10/25/10 8 1405 - 1431
(Sheri Long)

67. Partial Transcript- Bench Trial 10/25/10 8 1432 - 1444
(Vikki Kooinga)

68. Partial Transcript- Bench Trial 10/26/10 8 1445 - 1579
Vol. 1 (Enrique Rodriguez)

69. Partial Transcript- Bench Trial 10/27/10 9 1580 - 1777
(Dr. Maryanne Shannon)

70. Partial Transcript- Bench Trial 10/27/10 9 1778 - 1810
Vol. 2 (Enrique Rodriguez)

71. Partial Transcript- Bench Trial 10/28/10 10 1811 - 1892
(Dr. Joseph Schifini)

72. Partial Transcript- Bench Trial 11/1/10 10 1893 - 2037
(Dr. Joseph Schifini)

73. Partial Transcript- Bench Trial 11/1/10 11 2038 - 2191
Vol. 1(Dr. Russell Shah)

74. Partial Transcript- Bench Trial 11/2/10 11 2192 - 2220
Vol. 3 (Enrique Rodriguez)

75. Partial Transcript- Bench Trial 11/2/10 12 2221 - 2339
Vol. 2 (Dr. Russell Shah)

76. Partial Transcript- Bench Trial 11/3/10 12 2340 - 2375
(Forrest P. Franklin)

77. Partial Transcript- Bench Trial 11/3/10 12 2376 - 2393
(Maria Perez)

78. Partial Transcript- Bench Trial 11/4/10 12 2394 - 2426
(Nicholas Tavaglione)

79. Partial Transcript- Bench Trial 11/4/10 13 2427 - 2543
(Terrance Dinneen)
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80. Partial Transcript- Bench Trial 11/5/10 13 2544 - 2676
(Dr. George Becker) 14 2677 - 2742

81. Partial Transcript - Bench Trial 11/5/10 14 2743 - 2777
(Dr. Jacob Tauber)

82. Partial Transcript- Bench Trial 11/8/10 14 2778 - 2894
(Dr. Walter Kidwell)

83. Partial Transcript- Bench Trial 11/9/10 15 2895 - 3004
(Dr. Louis Mortillaro)

84. Partial Transcript- Bench Trial 11/9/10 15 3005 - 3061
(Dr. Thomas Cargill)

85. Partial Transcript- Bench Trial 11/9/10 15 3062 - 3073
(Frank Sciulla)

86. Partial Transcript- Bench Trial 11/10/10 16 3074 - 3150
(Closing Arguments)

Hearing Transcripts

87. Defendant’s Motion for Jury Trial 10/20/10 16 3151 - 3163

88. Defendant’s Motion for Mistrial, etc. 01/27/11 16 3164 - 3186

89. Defendant’s Motion for A New Trial, 07/05/11 16 3187 - 3212
etc.
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IN THE SUPREME COURT OF THE STATE OF NEVADA

* * * *

FCH1, LLC, A NEVADA LIMITED 
LIABILITY COMPANY F/K/A FIESTA
PALMS, LLC, D/B/A THE PALMS
CASINO RESORT,

Appellant,

vs. No. 59630

ENRIQUE RODRIGUEZ, AN 
INDIVIDUAL,

Respondent.
_______________________________________/

APPELLANT’S APPENDIX
VOLUME 5

ROBERT L. EISENBERG  (Bar # 0950)
Lemons, Grundy & Eisenberg
6005 Plumas Street, Third Floor
Reno, Nevada   89519
775-786-6868
Email:  rle@lge.net
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CHRONOLOGICAL INDEX TO APPELLANT’S APPENDIX

NO. DOCUMENT DATE VOL. PAGE NO.

1. Complaint 11/15/06 1 1 - 10

2. Defendant Fiesta Palm’s LLC dba 04/23/07             1    11 - 19
Casino Resorts Answer to Plaintiff’s 
Complaint

3. Plaintiff’s 16.1 List of Documents and 09/24/11 1 20 - 30
Witnesses

4. Plaintiff’s Fifth Supplemental Early 01/14/08 1 31 - 35
Case Conference List of Documents and 
Witnesses

5. Plaintiff’s Sixth Supplemental Early 01/25/08 1 36 - 39
Case Conference List of Documents and 
Witnesses

6. Plaintiff’s Seventh Supplemental Early 07/01/08 1 40 - 45
Case Conference List of Documents and 
Witnesses

7. Plaintiff’s Eight Supplemental Early 07/25/08 1 46 - 50
Case Conference List of Documents and 
Witnesses

8. Plaintiff’s Ninth Supplemental Early 10/13/08 1 51 - 55
Case Conference List of Documents and 
Witnesses

9. Plaintiff’s Tenth Supplemental Early 10/30/08 1 56 - 60
Case Conference List of Documents and 
Witnesses

10. Demand for Jury Trial 4/14/09 61 - 63

11. Plaintiff’s Thirteenth Supplemental 5/01/09 1 64 - 68
Early Case Conference List of 
Documents and Witnesses

12. Plaintiff’s Fourteenth Supplemental 5/01/09 1 69 - 72
Early Case Conference List of 
Documents and Witnesses

13. Amended Complaint 07/08/09 1 73 - 82

14. Amended Order Setting Bench Trial 05/11/10 1 83 - 84

15. Rebuttal Expert Disclosure [NRCP 16.1 07/14/10 1 85 - 125
(a)(2)]
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16. Motion to Compel Responses to 07/28/10 1 126 - 134
Request for Production of Documents,
to Compel Further Responses to 
Interrogatories; Request for Sanctions; 
and Motion to Compel Independent 
Medical Examinations of Plaintiff

17. Plaintiff’s Opposition to Defendant’s 08/09/10 1 135 - 137
Motion to Compel Responses to Request
for Production of Documents, to Compel 
Further Responses to Interrogatories; 
Request for Sanctions; and Motion to 
Compel Independent Medical Examination
of Plaintiff

18. Plaintiff’s Pre-Trial Memorandum 09/27/10 1 138 - 145

19. Plaintiff’s Motion to Strike              11/10/10       1                146 - 150

20. Defendant The Palms’ Opposition to 11/23/10 1 151 - 157
Plaintiff’s Motion to Strike

21. Defendant Fiesta Palms, LLC Post-Trial 11/24/10 1 158 - 187
Brief

22. Plaintiff’s Confidential Trial Brief 01/13/11 1 188 - 206

23. Plaintiff’s Opposition to Defendants’ 01/14/11 1 207 - 239 
Motion for Mistrial

24. Defendant Fiesta Palms, LLC’s Motion 01/20/11 1 240 - 248
for Mistrial, or, Alternatively, Motion to
Strike Plaintiff’s Confidential Pretrial and
Trial Briefs on Ex Parte Application for
Order Shortening Time; Order

25. Reply in Support of the Palms’ Motion 01/26/11 2 249 - 257
for Mistrial, or, Alternatively, Motion
to Strike Plaintiff’s Confidential Pretrial
and Trial Briefs

26. Findings of Fact, Conclusions of Law, 03/10/11 2 258 - 261
and Order [re: Motion for Mistrial]

27. Findings of Fact, Conclusions of Law, 03/10/11 2 262 - 264
and Order [re: Motion to Strike 
Defendant’s Post-Trial Brief]

//
//
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28. Findings of Fact, Conclusions of Law, 03/10/11 2 265 - 268a
and Order [re: Plaintiff’s Rule 52
Motion on the Issue of Liability]

29. Findings of Fact, Conclusions of Law, 03/10/11 2 269 - 272
and Order [re: Motion to Strike 
Defendant’s Experts]

30. Verdict 03/14/11 2 273 - 274

31. Plaintiff’s Memorandum of Costs and 03/15/11 2 275 - 279
Disbursements Pursuant to NRS 18.020

32. Defendant Fiesta Palms, LLC, a Nevada 03/21/11 2 280 - 287
Limited Liability Company, d/b/a The 
Palms Casino Resorts’ Notice of Motion 

 and Motion to Tax Costs

33. Memorandum Re: Pre-Judgment 03/22/11 2 288 - 292
Interest

34. Defendant Fiesta Palms, LLC DBAThe 03/25/11 2 293 - 324
Palms Casino Resort’s Memorandum of
Points and Authorities in Support of its 
Motion for New Trial 

35. Declaration of Kenneth C. Ward in 03/25/11 2 325 - 411
       Support of Defendant Fiesta Palms, 

LLC’s Motion for New Trial

36. Declaration of Kenneth C. Ward (2nd) in 03/25/11 2 412 - 491
       Support of Defendant Fiesta Palms, 

LLC’s Motion for New Trial

37. Defendant Fiesta Palms, LLC DBA 03/28/11 3 492 - 523
The Palms Casino Resort’s Memorandum
of Points and Authorities in Support of its
Motion for New Trial

38. Declaration of Kenneth C. Ward in 03/28/11 3 524 - 686
Support of Defendant Fiesta Palms, LLC
Motion for New Trial

39. Defendant Fiesta Palms, LLC’s Notice of 03/28/11 3 687 - 688
Motion and Motion for New Trial

//
//
//
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40. Defendant Fiesta Palms, LLC’s Reply 04/01/11 3 689 - 692
Memorandum/Opposition to Plaintiff’s
Memorandum re: Pre-Judgment Interest

41. Amended Memorandum re: Pre- 04/05/11 3 693 - 696
Judgment Interest

42. Opposition to Defendant Fiesta Palms, 04/05/11 3 697 - 705
LLC., D/B/A The Palms Casino’s Motion
to Tax [sic] Costs

43. Judgment on the Verdict 04/12/11 3 706 - 708

44. Defendant Fiesta Palms, LLC, a 04/13/11 3 709 - 715
Nevada Limited Liability Company,
d/b/a/ The Palms Casino Resort’s Reply
to Plaintiff’s Opposition to the Motion to
Tax Costs

45. Notice of Entry of Judgment 04/15/11 3 716 - 721

46. Findings of Facts and Conclusions of 04/21/11 3 722 - 726
Law in Support of Verdict

47. Plaintiff’s Opposition to Defendants’ 04/22/11 4 727 - 820
Motion for New Trial

48. Notice of Motion and Motion to Amend 05/02/11 4 821 - 824
Judgment on the Verdict

49. Defendant Fiesta Palms, LLC, a Nevada 05/02/11 4 825 - 834
Limited Liability Company, D/B/A The 
Palms Casino Resort’s Reply to Plaintiff’s 
Opposition to the Motion for New Trial

50. Findings of Fact, Conclusions of Law, 09/19/11 4 835 - 837
 and Order [re: Motion to Amend 
Judgment on Verdict]

51. Findings of Fact, Conclusions of Law, 09/19/11 4 838 - 840
and Order [re: Motion to Tax Costs]

52. Findings of Fact, Conclusions of Law, 09/29/11 4 841 - 854
and Order Denying Defendant’s Motion
for New Trial

//
//
//
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53. Plaintiff’s Motion for Reconsideration 10/5/11 4 855 - 976
of Order Granting Defendant’s Motion    5     977- 1149
to Retax Costs; Ex Parte Application 
for Order Shortening Time; Order

54. Defendant Fiesta Palms, LLC, a Nevada 10/14/11 5 1150 - 1191
Limited Liability Company, D/B/A The 
Palms Casino Resort’s Opposition to
Plaintiff’s Motion for Reconsideration
of Order to Retax Costs

55. Plaintiff’s Reply to Defendant’s 10/18/11 5 1192 - 1195
Opposition to Motion for Reconsideration 
of Order Granting Defendant’s Motion to
Retax Costs

56. Notice of Motion and Motion to Amend 10/18/11 5 1196 - 1197
the Order Denying Defendant’s Motion
for a New Trial

57. Memorandum of Points and Authorities 10/18/11 5 1198 - 1203
in Support of Motion to Amend the Order
Denying Defendant’s Motion for New 
Trial

58. Affidavit of Keith R. Gillette in Support 10/18/11 5 1204 - 1224
of Motion to Amend Order Denying 
Defendant’s Motion for New Trial

59. Notice of Appeal 11/04/11 6 1225 - 1257

60. Opposition to Motion to Amend the 11/04/11 6 1258 - 1270
Order Denying Defendant’s Motion for
New Trial

61. Order 11/17/11 6 1271 - 1272

62. Amended or Supplemental Notice of 12/13/11 6 1273 - 1278
Appeal

63. Amended Judgment on the Verdict 02/15/12 6 1279 - 1281

64. Second Amended or Supplemental 03/13/12 6 1282 - 1314
Notice of Appeal
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NO. DOCUMENT DATE VOL. PAGE NO.

Trial Transcripts

65. Partial Transcript- Bench Trial 10/25/10 7 1315 - 1404
(Opening statements; Dr. Heaps)

66. Partial Transcript- Bench Trial 10/25/10 8 1405 - 1431
(Sheri Long)

67. Partial Transcript- Bench Trial 10/25/10 8 1432 - 1444
(Vikki Kooinga)

68. Partial Transcript- Bench Trial 10/26/10 8 1445 - 1579
Vol. 1 (Enrique Rodriguez)

69. Partial Transcript- Bench Trial 10/27/10 9 1580 - 1777
(Dr. Maryanne Shannon)

70. Partial Transcript- Bench Trial 10/27/10 9 1778 - 1810
Vol. 2 (Enrique Rodriguez)

71. Partial Transcript- Bench Trial 10/28/10 10 1811 - 1892
(Dr. Joseph Schifini)

72. Partial Transcript- Bench Trial 11/1/10 10 1893 - 2037
(Dr. Joseph Schifini)

73. Partial Transcript- Bench Trial 11/1/10 11 2038 - 2191
Vol. 1(Dr. Russell Shah)

74. Partial Transcript- Bench Trial 11/2/10 11 2192 - 2220
Vol. 3 (Enrique Rodriguez)

75. Partial Transcript- Bench Trial 11/2/10 12 2221 - 2339
Vol. 2 (Dr. Russell Shah)

76. Partial Transcript- Bench Trial 11/3/10 12 2340 - 2375
(Forrest P. Franklin)

77. Partial Transcript- Bench Trial 11/3/10 12 2376 - 2393
(Maria Perez)

78. Partial Transcript- Bench Trial 11/4/10 12 2394 - 2426
(Nicholas Tavaglione)

79. Partial Transcript- Bench Trial 11/4/10 13 2427 - 2543
(Terrance Dinneen)
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80. Partial Transcript- Bench Trial 11/5/10 13 2544 - 2676
(Dr. George Becker) 14 2677 - 2742

81. Partial Transcript - Bench Trial 11/5/10 14 2743 - 2777
(Dr. Jacob Tauber)

82. Partial Transcript- Bench Trial 11/8/10 14 2778 - 2894
(Dr. Walter Kidwell)

83. Partial Transcript- Bench Trial 11/9/10 15 2895 - 3004
(Dr. Louis Mortillaro)
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(Closing Arguments)
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* * * *
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vs. No. 59630

ENRIQUE RODRIGUEZ, AN 
INDIVIDUAL,
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_______________________________________/
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NO. DOCUMENT DATE VOL. PAGE NO.

1. Complaint 11/15/06 1 1 - 10

2. Defendant Fiesta Palm’s LLC dba 04/23/07             1    11 - 19
Casino Resorts Answer to Plaintiff’s 
Complaint

3. Plaintiff’s 16.1 List of Documents and 09/24/11 1 20 - 30
Witnesses

4. Plaintiff’s Fifth Supplemental Early 01/14/08 1 31 - 35
Case Conference List of Documents and 
Witnesses

5. Plaintiff’s Sixth Supplemental Early 01/25/08 1 36 - 39
Case Conference List of Documents and 
Witnesses

6. Plaintiff’s Seventh Supplemental Early 07/01/08 1 40 - 45
Case Conference List of Documents and 
Witnesses

7. Plaintiff’s Eight Supplemental Early 07/25/08 1 46 - 50
Case Conference List of Documents and 
Witnesses

8. Plaintiff’s Ninth Supplemental Early 10/13/08 1 51 - 55
Case Conference List of Documents and 
Witnesses

9. Plaintiff’s Tenth Supplemental Early 10/30/08 1 56 - 60
Case Conference List of Documents and 
Witnesses

10. Demand for Jury Trial 4/14/09 61 - 63

11. Plaintiff’s Thirteenth Supplemental 5/01/09 1 64 - 68
Early Case Conference List of 
Documents and Witnesses

12. Plaintiff’s Fourteenth Supplemental 5/01/09 1 69 - 72
Early Case Conference List of 
Documents and Witnesses

13. Amended Complaint 07/08/09 1 73 - 82

14. Amended Order Setting Bench Trial 05/11/10 1 83 - 84

15. Rebuttal Expert Disclosure [NRCP 16.1 07/14/10 1 85 - 125
(a)(2)]
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16. Motion to Compel Responses to 07/28/10 1 126 - 134
Request for Production of Documents,
to Compel Further Responses to 
Interrogatories; Request for Sanctions; 
and Motion to Compel Independent 
Medical Examinations of Plaintiff

17. Plaintiff’s Opposition to Defendant’s 08/09/10 1 135 - 137
Motion to Compel Responses to Request
for Production of Documents, to Compel 
Further Responses to Interrogatories; 
Request for Sanctions; and Motion to 
Compel Independent Medical Examination
of Plaintiff

18. Plaintiff’s Pre-Trial Memorandum 09/27/10 1 138 - 145

19. Plaintiff’s Motion to Strike              11/10/10       1                146 - 150

20. Defendant The Palms’ Opposition to 11/23/10 1 151 - 157
Plaintiff’s Motion to Strike

21. Defendant Fiesta Palms, LLC Post-Trial 11/24/10 1 158 - 187
Brief

22. Plaintiff’s Confidential Trial Brief 01/13/11 1 188 - 206

23. Plaintiff’s Opposition to Defendants’ 01/14/11 1 207 - 239 
Motion for Mistrial

24. Defendant Fiesta Palms, LLC’s Motion 01/20/11 1 240 - 248
for Mistrial, or, Alternatively, Motion to
Strike Plaintiff’s Confidential Pretrial and
Trial Briefs on Ex Parte Application for
Order Shortening Time; Order

25. Reply in Support of the Palms’ Motion 01/26/11 2 249 - 257
for Mistrial, or, Alternatively, Motion
to Strike Plaintiff’s Confidential Pretrial
and Trial Briefs

26. Findings of Fact, Conclusions of Law, 03/10/11 2 258 - 261
and Order [re: Motion for Mistrial]

27. Findings of Fact, Conclusions of Law, 03/10/11 2 262 - 264
and Order [re: Motion to Strike 
Defendant’s Post-Trial Brief]

//
//
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28. Findings of Fact, Conclusions of Law, 03/10/11 2 265 - 268a
and Order [re: Plaintiff’s Rule 52
Motion on the Issue of Liability]

29. Findings of Fact, Conclusions of Law, 03/10/11 2 269 - 272
and Order [re: Motion to Strike 
Defendant’s Experts]

30. Verdict 03/14/11 2 273 - 274

31. Plaintiff’s Memorandum of Costs and 03/15/11 2 275 - 279
Disbursements Pursuant to NRS 18.020

32. Defendant Fiesta Palms, LLC, a Nevada 03/21/11 2 280 - 287
Limited Liability Company, d/b/a The 
Palms Casino Resorts’ Notice of Motion 

 and Motion to Tax Costs

33. Memorandum Re: Pre-Judgment 03/22/11 2 288 - 292
Interest

34. Defendant Fiesta Palms, LLC DBAThe 03/25/11 2 293 - 324
Palms Casino Resort’s Memorandum of
Points and Authorities in Support of its 
Motion for New Trial 

35. Declaration of Kenneth C. Ward in 03/25/11 2 325 - 411
       Support of Defendant Fiesta Palms, 

LLC’s Motion for New Trial

36. Declaration of Kenneth C. Ward (2nd) in 03/25/11 2 412 - 491
       Support of Defendant Fiesta Palms, 

LLC’s Motion for New Trial

37. Defendant Fiesta Palms, LLC DBA 03/28/11 3 492 - 523
The Palms Casino Resort’s Memorandum
of Points and Authorities in Support of its
Motion for New Trial

38. Declaration of Kenneth C. Ward in 03/28/11 3 524 - 686
Support of Defendant Fiesta Palms, LLC
Motion for New Trial

39. Defendant Fiesta Palms, LLC’s Notice of 03/28/11 3 687 - 688
Motion and Motion for New Trial

//
//
//
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40. Defendant Fiesta Palms, LLC’s Reply 04/01/11 3 689 - 692
Memorandum/Opposition to Plaintiff’s
Memorandum re: Pre-Judgment Interest

41. Amended Memorandum re: Pre- 04/05/11 3 693 - 696
Judgment Interest

42. Opposition to Defendant Fiesta Palms, 04/05/11 3 697 - 705
LLC., D/B/A The Palms Casino’s Motion
to Tax [sic] Costs

43. Judgment on the Verdict 04/12/11 3 706 - 708

44. Defendant Fiesta Palms, LLC, a 04/13/11 3 709 - 715
Nevada Limited Liability Company,
d/b/a/ The Palms Casino Resort’s Reply
to Plaintiff’s Opposition to the Motion to
Tax Costs

45. Notice of Entry of Judgment 04/15/11 3 716 - 721

46. Findings of Facts and Conclusions of 04/21/11 3 722 - 726
Law in Support of Verdict

47. Plaintiff’s Opposition to Defendants’ 04/22/11 4 727 - 820
Motion for New Trial

48. Notice of Motion and Motion to Amend 05/02/11 4 821 - 824
Judgment on the Verdict

49. Defendant Fiesta Palms, LLC, a Nevada 05/02/11 4 825 - 834
Limited Liability Company, D/B/A The 
Palms Casino Resort’s Reply to Plaintiff’s 
Opposition to the Motion for New Trial

50. Findings of Fact, Conclusions of Law, 09/19/11 4 835 - 837
 and Order [re: Motion to Amend 
Judgment on Verdict]

51. Findings of Fact, Conclusions of Law, 09/19/11 4 838 - 840
and Order [re: Motion to Tax Costs]

52. Findings of Fact, Conclusions of Law, 09/29/11 4 841 - 854
and Order Denying Defendant’s Motion
for New Trial

//
//
//
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53. Plaintiff’s Motion for Reconsideration 10/5/11 4 855 - 976
of Order Granting Defendant’s Motion    5     977- 1149
to Retax Costs; Ex Parte Application 
for Order Shortening Time; Order

54. Defendant Fiesta Palms, LLC, a Nevada 10/14/11 5 1150 - 1191
Limited Liability Company, D/B/A The 
Palms Casino Resort’s Opposition to
Plaintiff’s Motion for Reconsideration
of Order to Retax Costs

55. Plaintiff’s Reply to Defendant’s 10/18/11 5 1192 - 1195
Opposition to Motion for Reconsideration 
of Order Granting Defendant’s Motion to
Retax Costs

56. Notice of Motion and Motion to Amend 10/18/11 5 1196 - 1197
the Order Denying Defendant’s Motion
for a New Trial

57. Memorandum of Points and Authorities 10/18/11 5 1198 - 1203
in Support of Motion to Amend the Order
Denying Defendant’s Motion for New 
Trial

58. Affidavit of Keith R. Gillette in Support 10/18/11 5 1204 - 1224
of Motion to Amend Order Denying 
Defendant’s Motion for New Trial

59. Notice of Appeal 11/04/11 6 1225 - 1257

60. Opposition to Motion to Amend the 11/04/11 6 1258 - 1270
Order Denying Defendant’s Motion for
New Trial

61. Order 11/17/11 6 1271 - 1272

62. Amended or Supplemental Notice of 12/13/11 6 1273 - 1278
Appeal

63. Amended Judgment on the Verdict 02/15/12 6 1279 - 1281

64. Second Amended or Supplemental 03/13/12 6 1282 - 1314
Notice of Appeal
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Trial Transcripts

65. Partial Transcript- Bench Trial 10/25/10 7 1315 - 1404
(Opening statements; Dr. Heaps)

66. Partial Transcript- Bench Trial 10/25/10 8 1405 - 1431
(Sheri Long)

67. Partial Transcript- Bench Trial 10/25/10 8 1432 - 1444
(Vikki Kooinga)

68. Partial Transcript- Bench Trial 10/26/10 8 1445 - 1579
Vol. 1 (Enrique Rodriguez)

69. Partial Transcript- Bench Trial 10/27/10 9 1580 - 1777
(Dr. Maryanne Shannon)

70. Partial Transcript- Bench Trial 10/27/10 9 1778 - 1810
Vol. 2 (Enrique Rodriguez)

71. Partial Transcript- Bench Trial 10/28/10 10 1811 - 1892
(Dr. Joseph Schifini)

72. Partial Transcript- Bench Trial 11/1/10 10 1893 - 2037
(Dr. Joseph Schifini)

73. Partial Transcript- Bench Trial 11/1/10 11 2038 - 2191
Vol. 1(Dr. Russell Shah)

74. Partial Transcript- Bench Trial 11/2/10 11 2192 - 2220
Vol. 3 (Enrique Rodriguez)

75. Partial Transcript- Bench Trial 11/2/10 12 2221 - 2339
Vol. 2 (Dr. Russell Shah)

76. Partial Transcript- Bench Trial 11/3/10 12 2340 - 2375
(Forrest P. Franklin)

77. Partial Transcript- Bench Trial 11/3/10 12 2376 - 2393
(Maria Perez)

78. Partial Transcript- Bench Trial 11/4/10 12 2394 - 2426
(Nicholas Tavaglione)

79. Partial Transcript- Bench Trial 11/4/10 13 2427 - 2543
(Terrance Dinneen)



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28
LEMONS, GRUNDY

 & EISENBERG
6005 Plumas Street

Third Floor.
Reno, Nevada 89519

(775) 786-6868
Fax (775) 786-9716 -vii-

CHRONOLOGICAL INDEX TO APPELLANT’S APPENDIX

NO. DOCUMENT DATE VOL. PAGE NO.

80. Partial Transcript- Bench Trial 11/5/10 13 2544 - 2676
(Dr. George Becker) 14 2677 - 2742

81. Partial Transcript - Bench Trial 11/5/10 14 2743 - 2777
(Dr. Jacob Tauber)

82. Partial Transcript- Bench Trial 11/8/10 14 2778 - 2894
(Dr. Walter Kidwell)

83. Partial Transcript- Bench Trial 11/9/10 15 2895 - 3004
(Dr. Louis Mortillaro)

84. Partial Transcript- Bench Trial 11/9/10 15 3005 - 3061
(Dr. Thomas Cargill)

85. Partial Transcript- Bench Trial 11/9/10 15 3062 - 3073
(Frank Sciulla)

86. Partial Transcript- Bench Trial 11/10/10 16 3074 - 3150
(Closing Arguments)

Hearing Transcripts

87. Defendant’s Motion for Jury Trial 10/20/10 16 3151 - 3163

88. Defendant’s Motion for Mistrial, etc. 01/27/11 16 3164 - 3186

89. Defendant’s Motion for A New Trial, 07/05/11 16 3187 - 3212
etc.
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LLC’s Motion for New Trial

36. Declaration of Kenneth C. Ward (2nd) in 03/25/11 2 412 - 491
       Support of Defendant Fiesta Palms, 

LLC’s Motion for New Trial

37. Defendant Fiesta Palms, LLC DBA 03/28/11 3 492 - 523
The Palms Casino Resort’s Memorandum
of Points and Authorities in Support of its
Motion for New Trial

38. Declaration of Kenneth C. Ward in 03/28/11 3 524 - 686
Support of Defendant Fiesta Palms, LLC
Motion for New Trial

39. Defendant Fiesta Palms, LLC’s Notice of 03/28/11 3 687 - 688
Motion and Motion for New Trial
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40. Defendant Fiesta Palms, LLC’s Reply 04/01/11 3 689 - 692
Memorandum/Opposition to Plaintiff’s
Memorandum re: Pre-Judgment Interest

41. Amended Memorandum re: Pre- 04/05/11 3 693 - 696
Judgment Interest

42. Opposition to Defendant Fiesta Palms, 04/05/11 3 697 - 705
LLC., D/B/A The Palms Casino’s Motion
to Tax [sic] Costs

43. Judgment on the Verdict 04/12/11 3 706 - 708

44. Defendant Fiesta Palms, LLC, a 04/13/11 3 709 - 715
Nevada Limited Liability Company,
d/b/a/ The Palms Casino Resort’s Reply
to Plaintiff’s Opposition to the Motion to
Tax Costs

45. Notice of Entry of Judgment 04/15/11 3 716 - 721

46. Findings of Facts and Conclusions of 04/21/11 3 722 - 726
Law in Support of Verdict

47. Plaintiff’s Opposition to Defendants’ 04/22/11 4 727 - 820
Motion for New Trial

48. Notice of Motion and Motion to Amend 05/02/11 4 821 - 824
Judgment on the Verdict

49. Defendant Fiesta Palms, LLC, a Nevada 05/02/11 4 825 - 834
Limited Liability Company, D/B/A The 
Palms Casino Resort’s Reply to Plaintiff’s 
Opposition to the Motion for New Trial

50. Findings of Fact, Conclusions of Law, 09/19/11 4 835 - 837
 and Order [re: Motion to Amend 
Judgment on Verdict]

51. Findings of Fact, Conclusions of Law, 09/19/11 4 838 - 840
and Order [re: Motion to Tax Costs]

52. Findings of Fact, Conclusions of Law, 09/29/11 4 841 - 854
and Order Denying Defendant’s Motion
for New Trial
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53. Plaintiff’s Motion for Reconsideration 10/5/11 4 855 - 976
of Order Granting Defendant’s Motion    5     977- 1149
to Retax Costs; Ex Parte Application 
for Order Shortening Time; Order

54. Defendant Fiesta Palms, LLC, a Nevada 10/14/11 5 1150 - 1191
Limited Liability Company, D/B/A The 
Palms Casino Resort’s Opposition to
Plaintiff’s Motion for Reconsideration
of Order to Retax Costs

55. Plaintiff’s Reply to Defendant’s 10/18/11 5 1192 - 1195
Opposition to Motion for Reconsideration 
of Order Granting Defendant’s Motion to
Retax Costs

56. Notice of Motion and Motion to Amend 10/18/11 5 1196 - 1197
the Order Denying Defendant’s Motion
for a New Trial

57. Memorandum of Points and Authorities 10/18/11 5 1198 - 1203
in Support of Motion to Amend the Order
Denying Defendant’s Motion for New 
Trial

58. Affidavit of Keith R. Gillette in Support 10/18/11 5 1204 - 1224
of Motion to Amend Order Denying 
Defendant’s Motion for New Trial

59. Notice of Appeal 11/04/11 6 1225 - 1257

60. Opposition to Motion to Amend the 11/04/11 6 1258 - 1270
Order Denying Defendant’s Motion for
New Trial

61. Order 11/17/11 6 1271 - 1272

62. Amended or Supplemental Notice of 12/13/11 6 1273 - 1278
Appeal

63. Amended Judgment on the Verdict 02/15/12 6 1279 - 1281

64. Second Amended or Supplemental 03/13/12 6 1282 - 1314
Notice of Appeal
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Trial Transcripts

65. Partial Transcript- Bench Trial 10/25/10 7 1315 - 1404
(Opening statements; Dr. Heaps)

66. Partial Transcript- Bench Trial 10/25/10 8 1405 - 1431
(Sheri Long)

67. Partial Transcript- Bench Trial 10/25/10 8 1432 - 1444
(Vikki Kooinga)

68. Partial Transcript- Bench Trial 10/26/10 8 1445 - 1579
Vol. 1 (Enrique Rodriguez)

69. Partial Transcript- Bench Trial 10/27/10 9 1580 - 1777
(Dr. Maryanne Shannon)

70. Partial Transcript- Bench Trial 10/27/10 9 1778 - 1810
Vol. 2 (Enrique Rodriguez)

71. Partial Transcript- Bench Trial 10/28/10 10 1811 - 1892
(Dr. Joseph Schifini)

72. Partial Transcript- Bench Trial 11/1/10 10 1893 - 2037
(Dr. Joseph Schifini)

73. Partial Transcript- Bench Trial 11/1/10 11 2038 - 2191
Vol. 1(Dr. Russell Shah)

74. Partial Transcript- Bench Trial 11/2/10 11 2192 - 2220
Vol. 3 (Enrique Rodriguez)

75. Partial Transcript- Bench Trial 11/2/10 12 2221 - 2339
Vol. 2 (Dr. Russell Shah)

76. Partial Transcript- Bench Trial 11/3/10 12 2340 - 2375
(Forrest P. Franklin)

77. Partial Transcript- Bench Trial 11/3/10 12 2376 - 2393
(Maria Perez)

78. Partial Transcript- Bench Trial 11/4/10 12 2394 - 2426
(Nicholas Tavaglione)

79. Partial Transcript- Bench Trial 11/4/10 13 2427 - 2543
(Terrance Dinneen)
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80. Partial Transcript- Bench Trial 11/5/10 13 2544 - 2676
(Dr. George Becker) 14 2677 - 2742

81. Partial Transcript - Bench Trial 11/5/10 14 2743 - 2777
(Dr. Jacob Tauber)

82. Partial Transcript- Bench Trial 11/8/10 14 2778 - 2894
(Dr. Walter Kidwell)

83. Partial Transcript- Bench Trial 11/9/10 15 2895 - 3004
(Dr. Louis Mortillaro)

84. Partial Transcript- Bench Trial 11/9/10 15 3005 - 3061
(Dr. Thomas Cargill)

85. Partial Transcript- Bench Trial 11/9/10 15 3062 - 3073
(Frank Sciulla)

86. Partial Transcript- Bench Trial 11/10/10 16 3074 - 3150
(Closing Arguments)

Hearing Transcripts

87. Defendant’s Motion for Jury Trial 10/20/10 16 3151 - 3163

88. Defendant’s Motion for Mistrial, etc. 01/27/11 16 3164 - 3186

89. Defendant’s Motion for A New Trial, 07/05/11 16 3187 - 3212
etc.
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CHRONOLOGICAL INDEX TO APPELLANT’S APPENDIX

NO. DOCUMENT DATE VOL. PAGE NO.

1. Complaint 11/15/06 1 1 - 10

2. Defendant Fiesta Palm’s LLC dba 04/23/07             1    11 - 19
Casino Resorts Answer to Plaintiff’s 
Complaint

3. Plaintiff’s 16.1 List of Documents and 09/24/11 1 20 - 30
Witnesses

4. Plaintiff’s Fifth Supplemental Early 01/14/08 1 31 - 35
Case Conference List of Documents and 
Witnesses

5. Plaintiff’s Sixth Supplemental Early 01/25/08 1 36 - 39
Case Conference List of Documents and 
Witnesses

6. Plaintiff’s Seventh Supplemental Early 07/01/08 1 40 - 45
Case Conference List of Documents and 
Witnesses

7. Plaintiff’s Eight Supplemental Early 07/25/08 1 46 - 50
Case Conference List of Documents and 
Witnesses

8. Plaintiff’s Ninth Supplemental Early 10/13/08 1 51 - 55
Case Conference List of Documents and 
Witnesses

9. Plaintiff’s Tenth Supplemental Early 10/30/08 1 56 - 60
Case Conference List of Documents and 
Witnesses

10. Demand for Jury Trial 4/14/09 61 - 63

11. Plaintiff’s Thirteenth Supplemental 5/01/09 1 64 - 68
Early Case Conference List of 
Documents and Witnesses

12. Plaintiff’s Fourteenth Supplemental 5/01/09 1 69 - 72
Early Case Conference List of 
Documents and Witnesses

13. Amended Complaint 07/08/09 1 73 - 82

14. Amended Order Setting Bench Trial 05/11/10 1 83 - 84

15. Rebuttal Expert Disclosure [NRCP 16.1 07/14/10 1 85 - 125
(a)(2)]
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16. Motion to Compel Responses to 07/28/10 1 126 - 134
Request for Production of Documents,
to Compel Further Responses to 
Interrogatories; Request for Sanctions; 
and Motion to Compel Independent 
Medical Examinations of Plaintiff

17. Plaintiff’s Opposition to Defendant’s 08/09/10 1 135 - 137
Motion to Compel Responses to Request
for Production of Documents, to Compel 
Further Responses to Interrogatories; 
Request for Sanctions; and Motion to 
Compel Independent Medical Examination
of Plaintiff

18. Plaintiff’s Pre-Trial Memorandum 09/27/10 1 138 - 145

19. Plaintiff’s Motion to Strike              11/10/10       1                146 - 150

20. Defendant The Palms’ Opposition to 11/23/10 1 151 - 157
Plaintiff’s Motion to Strike

21. Defendant Fiesta Palms, LLC Post-Trial 11/24/10 1 158 - 187
Brief

22. Plaintiff’s Confidential Trial Brief 01/13/11 1 188 - 206

23. Plaintiff’s Opposition to Defendants’ 01/14/11 1 207 - 239 
Motion for Mistrial

24. Defendant Fiesta Palms, LLC’s Motion 01/20/11 1 240 - 248
for Mistrial, or, Alternatively, Motion to
Strike Plaintiff’s Confidential Pretrial and
Trial Briefs on Ex Parte Application for
Order Shortening Time; Order

25. Reply in Support of the Palms’ Motion 01/26/11 2 249 - 257
for Mistrial, or, Alternatively, Motion
to Strike Plaintiff’s Confidential Pretrial
and Trial Briefs

26. Findings of Fact, Conclusions of Law, 03/10/11 2 258 - 261
and Order [re: Motion for Mistrial]

27. Findings of Fact, Conclusions of Law, 03/10/11 2 262 - 264
and Order [re: Motion to Strike 
Defendant’s Post-Trial Brief]
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28. Findings of Fact, Conclusions of Law, 03/10/11 2 265 - 268a
and Order [re: Plaintiff’s Rule 52
Motion on the Issue of Liability]

29. Findings of Fact, Conclusions of Law, 03/10/11 2 269 - 272
and Order [re: Motion to Strike 
Defendant’s Experts]

30. Verdict 03/14/11 2 273 - 274

31. Plaintiff’s Memorandum of Costs and 03/15/11 2 275 - 279
Disbursements Pursuant to NRS 18.020

32. Defendant Fiesta Palms, LLC, a Nevada 03/21/11 2 280 - 287
Limited Liability Company, d/b/a The 
Palms Casino Resorts’ Notice of Motion 

 and Motion to Tax Costs

33. Memorandum Re: Pre-Judgment 03/22/11 2 288 - 292
Interest

34. Defendant Fiesta Palms, LLC DBAThe 03/25/11 2 293 - 324
Palms Casino Resort’s Memorandum of
Points and Authorities in Support of its 
Motion for New Trial 

35. Declaration of Kenneth C. Ward in 03/25/11 2 325 - 411
       Support of Defendant Fiesta Palms, 

LLC’s Motion for New Trial

36. Declaration of Kenneth C. Ward (2nd) in 03/25/11 2 412 - 491
       Support of Defendant Fiesta Palms, 

LLC’s Motion for New Trial

37. Defendant Fiesta Palms, LLC DBA 03/28/11 3 492 - 523
The Palms Casino Resort’s Memorandum
of Points and Authorities in Support of its
Motion for New Trial

38. Declaration of Kenneth C. Ward in 03/28/11 3 524 - 686
Support of Defendant Fiesta Palms, LLC
Motion for New Trial

39. Defendant Fiesta Palms, LLC’s Notice of 03/28/11 3 687 - 688
Motion and Motion for New Trial

//
//
//



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28
LEMONS, GRUNDY

 & EISENBERG
6005 Plumas Street

Third Floor.
Reno, Nevada 89519

(775) 786-6868
Fax (775) 786-9716 -iv-

CHRONOLOGICAL INDEX TO APPELLANT’S APPENDIX

NO. DOCUMENT DATE VOL. PAGE NO.

40. Defendant Fiesta Palms, LLC’s Reply 04/01/11 3 689 - 692
Memorandum/Opposition to Plaintiff’s
Memorandum re: Pre-Judgment Interest

41. Amended Memorandum re: Pre- 04/05/11 3 693 - 696
Judgment Interest

42. Opposition to Defendant Fiesta Palms, 04/05/11 3 697 - 705
LLC., D/B/A The Palms Casino’s Motion
to Tax [sic] Costs

43. Judgment on the Verdict 04/12/11 3 706 - 708

44. Defendant Fiesta Palms, LLC, a 04/13/11 3 709 - 715
Nevada Limited Liability Company,
d/b/a/ The Palms Casino Resort’s Reply
to Plaintiff’s Opposition to the Motion to
Tax Costs

45. Notice of Entry of Judgment 04/15/11 3 716 - 721

46. Findings of Facts and Conclusions of 04/21/11 3 722 - 726
Law in Support of Verdict

47. Plaintiff’s Opposition to Defendants’ 04/22/11 4 727 - 820
Motion for New Trial

48. Notice of Motion and Motion to Amend 05/02/11 4 821 - 824
Judgment on the Verdict

49. Defendant Fiesta Palms, LLC, a Nevada 05/02/11 4 825 - 834
Limited Liability Company, D/B/A The 
Palms Casino Resort’s Reply to Plaintiff’s 
Opposition to the Motion for New Trial

50. Findings of Fact, Conclusions of Law, 09/19/11 4 835 - 837
 and Order [re: Motion to Amend 
Judgment on Verdict]

51. Findings of Fact, Conclusions of Law, 09/19/11 4 838 - 840
and Order [re: Motion to Tax Costs]

52. Findings of Fact, Conclusions of Law, 09/29/11 4 841 - 854
and Order Denying Defendant’s Motion
for New Trial

//
//
//
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53. Plaintiff’s Motion for Reconsideration 10/5/11 4 855 - 976
of Order Granting Defendant’s Motion    5     977- 1149
to Retax Costs; Ex Parte Application 
for Order Shortening Time; Order

54. Defendant Fiesta Palms, LLC, a Nevada 10/14/11 5 1150 - 1191
Limited Liability Company, D/B/A The 
Palms Casino Resort’s Opposition to
Plaintiff’s Motion for Reconsideration
of Order to Retax Costs

55. Plaintiff’s Reply to Defendant’s 10/18/11 5 1192 - 1195
Opposition to Motion for Reconsideration 
of Order Granting Defendant’s Motion to
Retax Costs

56. Notice of Motion and Motion to Amend 10/18/11 5 1196 - 1197
the Order Denying Defendant’s Motion
for a New Trial

57. Memorandum of Points and Authorities 10/18/11 5 1198 - 1203
in Support of Motion to Amend the Order
Denying Defendant’s Motion for New 
Trial

58. Affidavit of Keith R. Gillette in Support 10/18/11 5 1204 - 1224
of Motion to Amend Order Denying 
Defendant’s Motion for New Trial

59. Notice of Appeal 11/04/11 6 1225 - 1257

60. Opposition to Motion to Amend the 11/04/11 6 1258 - 1270
Order Denying Defendant’s Motion for
New Trial

61. Order 11/17/11 6 1271 - 1272

62. Amended or Supplemental Notice of 12/13/11 6 1273 - 1278
Appeal

63. Amended Judgment on the Verdict 02/15/12 6 1279 - 1281

64. Second Amended or Supplemental 03/13/12 6 1282 - 1314
Notice of Appeal
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Trial Transcripts

65. Partial Transcript- Bench Trial 10/25/10 7 1315 - 1404
(Opening statements; Dr. Heaps)

66. Partial Transcript- Bench Trial 10/25/10 8 1405 - 1431
(Sheri Long)

67. Partial Transcript- Bench Trial 10/25/10 8 1432 - 1444
(Vikki Kooinga)

68. Partial Transcript- Bench Trial 10/26/10 8 1445 - 1579
Vol. 1 (Enrique Rodriguez)

69. Partial Transcript- Bench Trial 10/27/10 9 1580 - 1777
(Dr. Maryanne Shannon)

70. Partial Transcript- Bench Trial 10/27/10 9 1778 - 1810
Vol. 2 (Enrique Rodriguez)

71. Partial Transcript- Bench Trial 10/28/10 10 1811 - 1892
(Dr. Joseph Schifini)

72. Partial Transcript- Bench Trial 11/1/10 10 1893 - 2037
(Dr. Joseph Schifini)

73. Partial Transcript- Bench Trial 11/1/10 11 2038 - 2191
Vol. 1(Dr. Russell Shah)

74. Partial Transcript- Bench Trial 11/2/10 11 2192 - 2220
Vol. 3 (Enrique Rodriguez)

75. Partial Transcript- Bench Trial 11/2/10 12 2221 - 2339
Vol. 2 (Dr. Russell Shah)

76. Partial Transcript- Bench Trial 11/3/10 12 2340 - 2375
(Forrest P. Franklin)

77. Partial Transcript- Bench Trial 11/3/10 12 2376 - 2393
(Maria Perez)

78. Partial Transcript- Bench Trial 11/4/10 12 2394 - 2426
(Nicholas Tavaglione)

79. Partial Transcript- Bench Trial 11/4/10 13 2427 - 2543
(Terrance Dinneen)
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