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1 DECLARATION OF TYE S. HANSEEN, ESQ. IN SUPPORT OF REPLY IN SUPPORT
5 OF MOTION FOR ATTORNEY FEES AND COSTS
3 Tye S. Hanseen, Esq. declares as follows:
4 = amovertheageof 18 yearsand-havepersonal-knewledge-of-thefacts stated
3 herein, except for those stated upon information and betiefand as tothose; Tbetieve them-to-be
6 || true. Tam an attorney with the law firm of Marquis Aurbach Coffing, counset for the Defendant
7 | in this matter.
8 2. The hourly rate for the attorneys handling this matter on behalf of Gang was $210
9 || per hour for associates and $425 for Mr. Marquis. These rates were lower than or equal to the
10 I usual and customary rates which Marquis Aurbach Coffing and the attorneys working on this
11 case charged to other clients from 2009-2012 Further, these rates are very reasonable in light of
L_Zi 12 || the community.
% é 13 3. Based on my review of the attorney fees, community standards, the work involved
; E § i 14 || in prosecuting this lawsuit through January 4, 2012, and the factors listed in Brunzell v. Golden
o=
é E ?;i z 15 || Gate Nat’l Bank, 85 Nev. 345, 349, 455 P.2d 31 (1960), the total amount of fees and costs Gang
e
5 § ﬁ,; 16 || actually, reasonably, and necessarily incurred through January 4, 2012, was $19,833.50 in
% = % :E; 17 || attorney fees and $408.49 in costs.! The redacted invoices and time entries through November 7,
q
g € 18 || 2011, are attached hereto for the Court’s review at Tab 1 and the redacted invoices and time
§ 19 || entries from November 7, 2011, through January 4, 2012, are attached hereto at Tab 2. The
20| factors enumerated i Brunzell-are-as-follows:
21 a. Oualities of the Advocate: — The qualities of -Marquis Aurbach
22 || Coffing as an advocate are well known in this community. The frrm s AV rated by Martindale
23 || Hubbell, the highest rating a law firm can receive. Moreover, Marquis Aurbach Coffing is listed
24 || in Martindale-Hubbell’s registry of Pre Eminent Lawyers. Lead counsel on this case and the
25 || supervising attorney was Albert G. Marquis, Esq. Mr. Marquis is a director at Marquis Aurbach
26
. ' See redacted billing entries attached hereto at Tabs 1 and 2.
o |
8
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1 || Coffing and has been practicing law in Nevada for more than thirty-five years. In addition, Mr.
2 || Marquis has enjoyed success as a trial attorney and maintains a solid reputation among his peers.
3 || Thelead associate on the case was Tyve S_Hanseen, Esq. Mr. Hanseen has been practicing law in
4—{—Nevada for approximately five-years;and;-based-ormhis-years-of practice-also-maintains-a-solid
5 reputafion among his peers.
6 b. The Character of the Work Done—lIts Difficulty. Its Intricacy, Its
7 I Importance, Time and Skill Required, the Responsibility Imposed and the Prominence and
8 || Character of the Parties Where They Affect The Importance of the Litigation: The character of
0 || the case is likely most prevalent in the settlement negotiations, relationships between the parties,
10 || the litigation, and the appeal. Over what has amounted to more than a two year period, the
11 || parties negotiated, exchanged, and discussed multiple settlement alternatives, participated in
% 12 || briefings and a hearing, and are now engaged in an appeal. Legitimate and productive settlement
=
% é 13 || discussions indeed require skill and time, both of which Gang’s attorneys devoted to the case.
; E %i 14 || The character was further magnified because of the nature of the claims as Gang maintains
o=
g E § ; 15 || Hunter filed the Complaint without a valid basis or reasonable ground. Moreover, the parties are
3 R
2 = &= 16 | nowengagedinan appeal.
€< E=5
% = 5% 17 C. The Work Actually Performed: As of January 4, 2012, Marquis
a
g’ € 18 | Aurbach Coffing had spent over 89 hours litigating this matter over the last two+ years. Each of
§ 19 || the tasks were given careful attention and executed to Gang’s benefit.
20 d. The Result:—Whether the Attorneys Were Suecessful-and What
2T Benefits Were Derived: 1he end result of the work performed by Marquis Aurbach Cotiingon
22 || behalf of Gang is readily apparent. Gang was successful in defeating Hunter's claims and
23 |l getting them dismissed with prejudice.
24 4. [ am also able to verify that the costs of $408.49 that Gang incurred in this matter
25 were necessary and reasonable.
26 5 On behalf of William Gang, I sent settlement inquiries correspondences to
27 N counsel-for Richard Hunter-on-or-about-September 222010, September 29, 2010, October 28
28—2010and November 12, 2010—OnNovember 23,2610, Mr—Hunter’s-counsel responded-to-my
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1 || four inquiries indicating “the Hunters have been traveling. i [sic] will reach out and hopefully
2 || get you an answer of some sort.” [ was traveling during the Thanksgiving Holiday in 2010 and
3|l did not substantively review the November 23 response until December 3
4 5 On December 3, 2010, March 23,201 Aprii 25201 July 24201 July 27,
5 2011, and August I, 2011, T sent further follow up sefflement inquiries/correspondences (o
6 || counsel for Mr. Hunter. On August 2, 2011, Mr. Hunter’s counsel responded to my additional
7 |l six inquiries indicating: “i [sic] am on vacation this week and will get with dick [sic] and maggie
8 | [sic] next week.” On August 11, 2011, still without any further contact from Hunter’s counsel, I
9 |l informed Hunter’s counsel that Gang would be moving to dismiss the case.
10 7 On January 27, 2010, I received correspondence from Mr. Hunter’s counsel
11 ndicating that Mr, Hunter wanted a response to the Complaint filed because Mr. Gang objected
% 12 || to Mr. Hunter’s request to Clark County for a variance. To comply with the request, I began
% ;; 13 || preparing the Answer and Counterclaim. Settlement discussions ensued. I did not anticipate that
; E Z{; ii 14 | subsequent settlement discussions would make the preparation of the Answer and Counterclaim
gg%; 15 || not immediately necessary. Rather, 1 was responding to Hunter’s counsel’s request for a
3 <
5 § g,; 16 || response to the Complaint, which request Hunter’s counsel indicated was the result of Gang’s
<g>5
% = E % 17 || objection at a Clark County hearing to Hunter’s variance request.
8
g S 18 8. I declare under penalty of perjury under the laws of the State of Nevada (NRS
§ 19 || 53.045), that the foregoing is true and correct.
20 Dated this S day of January, 2012, _—
71 — —_
TYE S. HANSEENESQ:
22
23
24
25
26
N
28
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MARQUIS AURBACH
COFFING

ATTORNEYS ATLAW

TOOUT PARK RUN DRIVE

LAS VEGAS NEVADA 89145
Telephone 702-382-0711

Fax 702-382-5816

Bill Gang Invoice 209718 - 242687
D 11526-001=AGM
Re:Hunter, Richard A—adv

For Services Rendered Through November 7, 2011

Current Fees 13,652.00
Current Disbursements 157.09
l/‘IIT‘Y'("ﬂI {UH"Y’{“\‘ fs() (‘!“
Total Current Charges 13,829.11
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MARQUIS AURBACH COFFING P.C.

Bill Gang November 7, 2011
Re: Hunter, Richard A. adv. Invoice 209718 -
I.D. 11526-001 - AGM Page 2

: L .- T :‘FeéS‘ff S e
12/09/09 AGM  Telephone conference with Bill regarding i 0.50 212.50

12/17/09 TSH Teleihone conference with Bill regarding 0.40 84.00

12/17/09 TSH  Prepare correspondence to opposing counsel regarding representation 0.20 42.00

of Mr. Gang, service of complaint, no entry of default, and status.
——12/22/09—TSH—Prepare correspondence to Biftdiscussing 646 §4:00
12/23/09 TSH  Telephone call and leave telephone message for Bill Gang regarding 0.40 84.00

matter.Telephone conference with Bill Gang regm‘ding-

arrange telephone conference. Prepare correspondence to client
regarding matter.

01/06/10 TSH Telephone conference with opposing counsel regarding matter, 0.20 42.00
regarding resolution, and status.
01/06/10 TSH  Telephone call and leave voice message for client. Rev1ew and analyze 0.40 84.00

respondmg to same and provrdmg update Telephone conference with

Mk A H £ i ate

Bill regarding status-of- matter-

01/07/10 TSH  Prepare correspondence to opposing counsel confirming meeting to 0.30 63.00
potentially resolve matter, discussing available dates, and discussing and
confirming open extension on responsive pleading, including follow up
regarding same.

Prepare correspondence to Bill regarding 0.60 126.00

Review and analyze correspondence from Bill

- 1.,

Prepare correspondence to opposing
counsel providing available dates and discussing same.

01/07/10 TSH

conference to drscuss settlement and fo low up regardmg same.

oM i i i 00
B Strategize regarding conference and arguments. Review
and analyze correspondence from Ferrario regarding conference to
discuss settlement and prepare correspondence to Ferrario regarding
same.

01/12/10 TSH  Telephone conference with Bill Gang regarding* 0.80 168.00
_ Telephone conference with planning

commrssron regardmg contmuation of heanng, including rev1ew of notice

(xang regarding matter. Telephone call and conference with opposing

(=3 p=3 r

telephone conferences with opposing counsel and client regarding
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MARQUIS AURBACH COFFING P.C.

Bill Gang November 7. 2011
Invoice 209718
Page 3

Date Atty Description Hours Amount

opposing counsel confirming conference and prepare correspondence to
client confirming same. Telephone call to Bill confirming conference.
01/12/10 TSH  Attend conference with opposing counsel, plaintiff, and client to discuss 1.20 252.00
settlement of matter, including pre and post conference discussions
regarding [N

01/12/10 AGM Attend meeting with Hunters. 0.50 212,50

epare correspondence-to-Ferrarto-regarding o wrrounding
meeting at Mt. Springs and planning commission and potential purchase
of 5 acre parcel.

_ 01/13/10 TSH  Review and analyze correspondence from Bill regarding EESiSEENE 0.20 42.00
eview an i i
B 1clcphone call and leave voice message with Bill.

Telephone conference with Bill regarding SRS

01/15/10 TSH Review and analyze voice message from client regarding matter. 0.30 63.00
Prepare correspondence (o opposing counset regarding conference with
plaintiff and results of same. Review and analyze correspondence from
opposing counsel regarding measurements and anticipated meeting with
client. Telephone conference with client regarding matter.

o
G2
[an
an
L b
(o]
(]

01/15/10 TSH 0.40 84.00

arding potential

e
01/18/10 TSH Review and analyze correspondence from Bill - 0.10 21.00

01/20/10 TSH Review and analyze telephone message from Bill regarding [iEEE. 0.30 63.00
Telephone call and conference with Bill regarding

01/27/10 TSH Review and analyze correspondence from opposing counsel regarding 0.30 63.00

1oagt 1

A +

o

resolve matter. Prepare correspondence to opposing counsel regarding
Status, Tesolution, Tesponsive pleading, and current options to witchr Bilt
is willing to agree.

02/04/10 TSH  Prepare correspondence to opposing counsel regarding response to 0.10 21.00
complaint.
02/05/10 TSH  Review and analyze correspondence from opposing counsel regarding 0.10 21.00

diagram and photos and prepare correspondence to opposing counsel

A am
regaruiiTeg Sailiv,

02/09/10 TSH  Begin to prepare answer to complaint. Telephone call and leave 0.60 126.00

APP0160
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MARQUIS AURBACH COFFING P.C.

Bill Gang November 7. 2011
Invoice 209718

Page 4

Date Atty  Description Hours Amount

02/09/10_TSH

02/09/10 TSH

02/09/10 TSH

1.10

231.00

Conduct legal research regarding NS
B Prepaiation of affirmative defenses in support of

answer to complaint.

Begin preparation of counterclaim
e o o

Telephone call from Bill and conference with Bill regarding RS

02/10/10 TSH

0.70

0.40

147.00

84.00

Telephone calls from and conferences with opposing counsel regarding

0.40

84.00

matter, status, and facts. Review and analyze correspondence from
opposing counsel and forward correspondence to opposing counsel

02/22/10 TSH

regarding matter.

Telephone call from Ferrario regarding matter. Telephone call and
leave telephone message with Ferrario. Telephone conference with
Ferrario regarding matter.

02/22/10 TSH

Telephone call and conference with Bill regarding

0.40

84.00

02/23/10 TSH

Review and analyze photographs received from client as to

oy 1 .

0.70

147.00

——————————————— cncroachmentand drainage pipe—Preparecorrespondence toopposing—————————————————

counsel regarding drainage pipe, survey, and survey expense. Prepare
correspondence to Bill
Strategize regarding NN

02/23/10 TSH Review and analyze correspondence from opposing counsel regarding 0.10 21.00
pipes and drainage and forward same to Bill for review.
02/24/10 TSH Review and analyze correspondence from Bill regarding matter. 0.40 84.00
Prepare correspondence to Bill regarding RS
02724770~ TSH—Telephone conference with BillFegading 10 23100
B Prepare correspondence to opposing counsel
egarding ‘ivi“;" SSue, Mpunction; veY; gatton;-Settieme

offers, and status conference.

02/25/10 TSH  Prepare correspondence to opposing counsel regarding status of 0.10 21.00
response and resolution of current issues. Prepare correspondence to
Bill regarding matter.

02/26/10 TSH Review and analyze correspondence from Ferrario regarding matter 0.10 21.00
and also from Bill

02/26/10 TSH Make additions to complaint to incorporate additional causes of action 1.00 210.00
and affirmative defenses. Prepare corresporndence to Bill-forwarding
draft of complaint and B

03/02/10 TSH Review and analyze correspondence from Mark and Bill and prepare 0.10 21.00
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MARQUIS AURBACH COFFING P.C.

Bill Gang November 7. 2011

Invoice 209718

Page 5

Date Atty  Description Hours Amount
————————————————————¢orrespondence o Bill regarding matber————————————————

03/02/10 TSH  Exchange correspondences with Bill regarding matter. Telephone 0.50 105.00

conference with Bill. Telephone call and leave telephone message with
opposing counsel regarding matter.
03/11/10 TSH  Telephone conference with opposing counsel regarding matter, including 0.30 63.00
discussions regarding alternatives to resolution, settlement offer,
counteroffer, drainage pipe, claims, and status. Prepare
correspondence to Bill providing update.

eviewand-analyze-correspondence-fromBi ing 6-66
03/T5/T0 TSH _Review and analyze correspondence from Bill regarding e 0.10 21.00
03/25/10 TSH  Review and analyze correspondence from Bill regarding ke 0.10 21.00
B Prepare correspondence to Bilt regarding matter-and-discussing
B
03/26/10 TSH Review and analyze correspondence from Bill regarding status and 0.60 126.00
outlook. Prepare correspondence to Bill regardingh
04/02/10 TSH  Telephone conference with Bill regarding NI 1.00 210.00
g Tp]pp]wnnp call and leave 1P!Pphnnp message
with opposing counsel regarding matter. Prepare correspondence to
correspondence to Bill regarding [
04/13/10 TSH  Telephone call with opposing counsel regarding maftter. 0.10 21.00
04/15/10 TSH  Prepare correspondence to opposing counsel regarding status. Review 0.10 21.00

and analyze correspondence and voice mail from opposing counsel
regarding status.

04/16/10 TSH Review and analyze correspondence from opposing counsel. Telephone 0.10 21.00
conference with opposing counsel.

....... and-le O o coynse eoarding
&5 &

o client advising ENEE

matter and prepare correspondence t

04/20/10 TSH Review and analyze voice message from opposing counsel. Telephone 0.10 21.00
call and leave voice message for opposing counsel. Prepare

04/29/10 TSH  Telephone call and leave voice message with opposing counsel 0.10 21.00
regarding status. Prepare correspondence to client providing update.
05/04/10 TSH Review and analyze voice message from opposing counsel. Telephone 0.10 21.00

call and leave voice message for opposing counsel. Prepare

correspondence to Bitt providing update:

call and leave voice message with opposing counsel regarding status of
matter TPIPpI’\nnP conference with nppnaing counsel rpgnrding status

outlook, developments, and potential avenues of resolution moving

APP0162
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MARQUIS AURBACH COFFING P.C.

Bill Gang November 7. 2011
Invoice 209718

Page 6

Date Atty Description Hours Amount

05/12/10 TSH  Office conference regarding 0.40 84.00
Prepare correspondence to client regarding
Telephone call and message to opposing
counsel regarding matter. Prepare correspondence to opposing counsel
regarding matter.
05/13/10 TSH  Review and analyze correspondence from opposing counsel regarding 0.10 21.00
changes in property and circumstances since prior deal failed to close
and prepare correspondence responding to same

05/17/10 TSH _ Review and analyze voice message from Bill regarding IS 0.50 105.00
T orifere

05/21/10 TSH  Review and analyze voice message from Bill regarding matter. 0.30 63.00
Telephone call and conference with Bill regarding RGN
R

£

L

06721710 AGNM  Draft email to client.

> D
el
il
O\
{0
-l
el

0621410 TSH— Telephone conference with-opposing counsel regarding matter and
outlook. Prepare correspondence to client providing S

reparding SRS R

07720710 TSH — Telephone conference with clientregardnziB 040 84.00
R Suaceine
regarding

08/05/10 TSH  Review and analyze voice message from opposing attorney regarding 0.40 84.00

matter. Telephone call and leave voice message with opposing attorney
returning call. Telephone conference with opposing attorney regarding
status, settlement, and further legal action. Strategize regarding i

4o
fenl
>

08/10/10 TSH Review and analyz rom client regarding SN 0.60 126.00
. Prepare correspondence to opposing

attorney regarding encroaching argument, regarding settlement offer,
and regarding interference with contractual relations argument.

08/11/10 TSH Review and revise correspondence to opposing attorney regarding 0.50 105.00
settlement, encroaching reference, and status. Prepare correspondence

1, Lient ragarding mattar  Telanhane confe 1 1 1

to-clientregarding matter Telephone conference with-client regarding

FAL'ZARFATAY | BN | |9] A H acH, a

O80T SH—Reviewand-analyzecorrespondence fromclientregarding 010 2100
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MARQUIS AURBACH COFFING P.C.

Bill Gang November 7, 2011
Invoice 209718

Page 7

Date Atty Description Hours Amount

EEEg e reepare correspondence tocliet
responding R

08/12/10 AGM Review and revise correspondence to opposing attorney; office 0.30 127.50
conference
08/13/10 TSH Review and analyze voice message from client regarding R 0.30 63.00

Bl Review and revise correspondence to

opposing attorney regarding settlement, encroaching analysis, intentional
interference allegations, and status. Finalize correspondence to

opposing attorney
PP &

08/17/10 TSH  Finalize correspondence to opposing attorney regarding status and 0.10 21.00
setttement. Review and amatyze corresponderce toopposing attorney
regarding letter. Prepare correspondence to opposing attorney
regaramg letter and discussions to resolve matter.

0.20 42.00

_ Prepare corr esr)ondence 1o
clicnt reard v

08/25/10 AGM Office conference; review email to Ferrario.

T2
T
<O

KN
D

D
P I
3 S
D O
P O

08725/T0° TSH — Telephone conference with Bill regarding
B Prepare correspondence fo opposing

attorney regarding Bill's posifion, status, and seftlement. Strategize

regarding SR
Review and analyze correspondence from client regarding i S 0.50 105.00

08/25/10 TSH

correspondence to opposing attorney. Prepare correspondence to client
regarding

09/01/10 TSH  Prepare correspondence to client providing update regarding— 0.20 42.00

09/21/10 TSH Review and analyze correspondence from opposing attorney regarding 0.50 105.00
settlement status. Review prior settlement correspondence for potential
settlement alternatives. Prepare correspondence to client regarding

09/22/10 TSH Review and analyze voice message from client. Telephone calls and 1.00 210.00
feave voicemessages forclient TP‘IPP‘H(“\P conference-withchent
Additional telephone conference with client regarding
Prepare correspondernce to
opposing attorney regarding telephone conference with discussion of
counteroffer and status of matter prior to response to complaint.
09/29/10 TSH  Review and analyze correspondence from client regarding SN 0.40 84.00
R Prepare correspondence o opposing
attorney regarding further developments and discussing same In refation
to matter, further litigation, and settlement.
10/29/10 TSH Prepare correspondence to opposing attorney regarding status, 0.20 42.00
smucrucru anda fauurc [19) wouuud uud i‘CvSi{‘;t uf pre‘v'}G‘uS
correspondence. Prepare correspondence to client providing update

10
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MARQUIS AURBACH COFFING P.C.

Bill Gang November 7, 2011
Invoice 209718

Page 8

Date  Atty Description Hours Amount

nnnnnn

regaramg status-ot+

11/12/10 TSH  Prepare correspondence to opposing attorney regarding status of review 0.10 21.00
of settlement offers. Prepare correspondence to c]ient providing update.

status of plamtrff and settlement. Prepare correspondence to chent
providing update. Prepare correspondence to opposing attorney
inquiring regarding further update.
01/12/11 TSH Research court docket to follow up regarding any fili ings not served 0.10 21.00

Conﬁrm status of response and correspondence from opposing attorney

02/01/11 TSH Prepare correspondence to client providing updafe regarding (il 0.20 4200
e
02/17/11 TSH Review and analyze voice message from client. Telephone call and 0.50 105.00

client regarding Ei S

03/23/11 TSH  Prepare further correspondence to opposing attorney regarding status of 0.10 21.00
matter, outlook, prior negotiations, and resolution.
04/25/11 TSH Review and analyze correspondence from client regarding status of 0.50 105.00

matter. Research court docket to determine whether any further filings

Prepare correspondence to opposmg attorney regardmg stalus optrons

and-moeving forward:
06/16/11 TSH Review and analyze voice message from client. Call to client. Review 0.10 21.00

and analyze docket fo determine whether judge assignment remains the
same and whether any filings have taken place.

07/26/11 TSH Review and analyze correspondence from client regarding status. 0.30 63.00
Prepare correspondence to client regarding

07/27/11 TSH  Prepare correspondence to opposing attorney in follow up to conference 0.10 21.00
at court, contact with Hunter, and action in case.

08/01/11 TSH  Prepare correspondence to opposing attorney following up regarding 0.30 63.00
statusof matter-and-outlook—Preparecorrespondenceto-chent
regarding SRR S

08/02/11 TSH Review and analyze correspondence from opposing afforney regarding 0.30 63.00

discussions with client. Prepare correspondence to client regarding
B Further preparation of motion to dismiss.

08/03/11 TSH Review and analyze correspondence from client regarding motion to 0.20 42.00
dismiss. Prepare correspondence to client regarding motion to dismiss,

08/04/TT AGM Exchange emails with client.

11
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MARQUIS AURBACH COFFING P.C.

Bill Gang November 7. 2011
Invoice 209718

Page 9

Date Atty Description Hours Amount
08/15/11 TSH Review and analyze correspondence from court confirming filing of 0.10 21.00

motion to dismiss and review same to ensure conformance. Review
and analyze correspondence from opposing attorney regarding

08/16/11 TSH

discussions on resolution.

Review and analyze correspondence from opposing attorney regarding 1.00 210.00
motion to dismiss. Prepare correspondence to opposing attorney
regarding motion to dismiss, status, and plaintiff's request. Prepare

status and alternatives in light of motion to dismiss.

08/17/11

TSH

Review and analyze voice message from client and telephone call to 0.40 84.00

08/23/11

08/25/11

TSH

TSH

and conference with client regarding matter

Prepare correspondence to opposing attorney reaffirming position that 0.10 21.00
client will not withdraw motion to dismiss, that client remains open to

discussing settlement, and to present any proposed resolution.

Review and analyze voice message from client. Telephone call and 0.30 63.00
cave m I i i i

09/01/11

TSH

Review and analyze opposmon to motlon to dlSmlSS Rewew and 0.40 84.00

correspondence toc 1ent prOV1dmg —

097/09/TT TSH  Telephone conference with clientregarding i 046 8400
-

09/12/11 TSH Review and analyze correspondence regarding opposing attorney's 0.10 21.00
request to extend hearing and prepare correspondence to client
regarding matter.

09/12/11 TSH  Telephone conferences with opposing attorney's office regarding 1.20 252.00
hearing. Preparation of outline for hearing and arguments related to
same.

0931 TSH—Attend-hearing regarding-motionto-dismiss-and-argue same—rFost 220 46200
hearmg conference with opposing attorney. Post-hearing conference
Strategize regarding B

09/22/11 TSH Review and analyze voice message from client. Prepare 0.50 105.00

correspondence to client regarding [l Irepare further
correspondence to opposing attorney regarding resolution and outlook.

Review and analyze correspondence from client.

from and conference with client regarding

T

12
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MARQUIS AURBACH COFFING P.C.

Bill Gang

November 7. 2011
Invoice 209718

Page 10

Date Atty

Description

Hours

Amount

09/27/11 TSH

afforney reoayy
atornCy T0gat

Review and analyze correspondence from opposing attorney regarding

. .
ng status, foture action, and strategy

0.10

21.00

ideas for solution, status, outlook, and status of plaintiff. Begin
preparation of order regarding motion to dismiss.

09/30/11 TSH

10/04/11 TSH

Prepare correspondence to client regarding i SEgSsEgERContinue
briefly preparing order
Continue preparation of findings of fact, conclusions of law, and order.

Research EEG SRS

0.20

2.00

42.00

420.00

R . A] 1
Review and analyze S

BB Rescarch court docket to incorporate court's minutes into order.

Strategize regardim,

10/04/11 AGM
10/06/11 TSH

. Prepare
correspondence 10 client regarding

Review and analyz [

Review and revision of order dismissing case.
Make addltlons and revisions to f'mdmgs of fact conclusions of aw and

0.40
0.20

170.00
42.00

10/10/11 TSH

Exchange correspondences with client regardmg—

Review, analyze and reviseiie
Prepare correspondence o

client regarding SRS rcpare memorandun

10/11/11 AGM
10/11/11 TSH

regarding versions of order and finalization of same. Review court
minutes to ensure judge requested findings of fact.

review order dismissing case; office conference.

Conference with opposing attorney regarding order, status, potential
resolution, alternatives for resolution and appeal. Strategize regarding
order and further action.

0.50
0.10

212.50
21.00

10/11/11 TSH

Review and analyze correspondence from opposing attorney regarding
license offer and resolution. Telephone conference with client

0.70

147.00

=
B

10/12/11 TSH

Review and analyze correspondence from client regarding —

0.20

42.00

10/12/11 AGM

Review correspondence 1o cliert
regarding SRR Prepare correspondence to client regarding

Assess, analyze and review Ferraro settlement proposal; draft email to

212.50

H
-

Bill.
P repatre correspondencetoop attorney ardi HE D'""‘D“Q‘“’{ order.

273.00

Qing
uaunb b

reg
Strategxze regardmg— Review and revise correspondence
iin

£l

1o ()l)lM)\HIB attorney ICECI.IUH[E TV UNICT abllU

13
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MARQUIS AURBACH COFFING P.C.

Bill Gang November 7. 2011
Invoice 209718

Page 11

Date Atty Description Hours Amount
103/ AGM Office conference re Strategy. 050 212560
10/17/11 TSH Review and analyze correspondence from opposing attorney regarding 0.30 63.00

proposed findings of fact and conclusions of law. Prepare
correspondence to opposing attorney regarding requested revisions.
Review and analyze correspondence from opposing attorney regarding
matter and prepare correspondence to opposing attorney regarding
resolution, parties and order.

10/18/11 TSH Prepare correspondence to client regardmg — 0.20 42.00

and submrssror of comietmi orders Revrew correspondence from
clientregardin d h

TICPArC CUTITSpPuOTIACTTIico 1o Lnnt
- e

Review correspondenice fromropposing attorney regarding proposed
order. Review order and prepare correspondence to client S
Review correspondence from client
regarding BRI Review correspondence from
opposing attorney regarding settlement. Prepare correspondence to
client regarding
10/21/11 TSH Review voice message from client. Review correspondence from 1.10 231.00
client. Telephone conference with client regarding NN
— PICUCH CLULT \zSIJUI ldbl I LU

opposmg attorney regardmg settlement, alternatives and outlook.

Prepare correspondence to opposing attorney regardmg reso]utron

10/28/11 TSH  Prepare correspondence to opposing attorneys regarding status of 0.90 189.00
settlement offer and counteroffer, if applicable, proposal to same.

Prepare correspondence to client providing e
Telephone

conference with client providing SIS

10/28/11 TSH Review correspondence from opposrng counsel reg,ardmg status of 0.10 21.00

to chent provxdmgw
B

11/01/11 TSH  Follow up regarding status of response from opposing attorney as to 0.40 84.00
settlement and prepare correspondence to opposing attorney regarding
status of response, competing orders, intentions, third party mediator and
outlook. Prepare correspondence to client providing update.

11/01/11 TSH Review correspondence from opposing attorney regdrdrng resolunon 0.10 21.00

Tepare corresp i i :

14
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MARQUIS AURBACH COFFING P.C.

Bill Gang November 7.2011
Invoice 209718
Page 12
Date Atty Description Hours Amount
B rrepare correspondence to opposing
attorney regarding orders and resolution. Review corréspondence rom
opposing attorney regarding discussions with plaintiff, Prepare
correspondence to client regarding “
Review correspondence from client regarding contact with
plaintiff.
11/02/11 MSE  Office conference with TSH on 0.20 65.00
11/03/11 TSH Review and revise correspondence to judge regarding competing orders 0.50 105.00
BEE Bepin process of preparation of memorandum
of costs and compilation of cost back up i SUppoTt-of TNETTOTand T
REview correspondence from opposing attorney regarding orders
submitted fo courf and report on discussions with plaintiff regarding
developments or options on resolution.
11/03/11 TSH  Prepare correspondence to opposing attorney regarding orders 0.40 84.00
submitted, transcript submitted and correspondence to court. Telephone
call and conference with client regarding
HHOAA—TSH Rﬁgin pwpmmi(m of memorandurmrof-costsand-motionfor-attorney 270 567.00
fees.
Total Fees 60.60 13,652.00
S © Disbursements
Date Description Amount
Telex 7.00
Copies 21.00
Scanning Charges 9.45
Westlaw Research 10182
Postage L32
08/31/11 Messenger Service 6.00
Wiznet; Ontine Filing Fees 1050
Total Disbursements 157.09

APP0169
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MARQUIS AURBACH
COFFING

ATTORNEYS AT LAW

10001 PARK RUN DRIVE
LAS VEGAS NEVADA 89145

Telephone 702-382-0711
Fax 702-382-3816

Bill Gang

Invoice 243943 - 245467
January 5, 2012

ID: 11526-001 - AGM

Re:Hunter, Richard A. adv.

For Services Rendered Through January 5, 2012

Current Fees 6,181.50
Current Disbursements 251.40
Total Current Charges 6,432.90

APPO171
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MARQUIS AURBACH COFFING P.C.

Bill Gang January 5, 2012
Re: Hunter, Richard A. adv. Invoice 243943 -
1.D. 11526-001 - AGM Page 2

R R e
Date Atty Description Hours Amount
11/07/11 TSH Review and analyze correspondence from courf regarding order 010 2100
dismissing case and review file stamped copy of same for conformance
in preparation for preparing and filing notice.

11/08/11 TSH  Strategize regarding- Prepare and finalize notice of entry 0.30 63.00
of order. Prepare correspondence to client regarding

Review

Strategize regarding

B 1 Jd preparation of correspondence for
regarding same.
11/14/11 TSH Review and analyze cost detail to incorporate same into memorandum 0.70 147.00
of costs and review and revise memorandum. Prepare correspondence
to client regarding

2 Vi m client regardin

HHASATTSH—Fmalize memorandomofcastsin pxcpmaﬁuu tofilesame—Review 010 2100
correspondence from court regarding memorandum of costs and review

Saime 10 ensure Contformarnce.

11/18/11 TSH Review and analyze notice of appeal. Review and analyze case appeal 1.40 294.00
statement. Review and analyze notice of posting costs. Prepare

correspondence to client S
B Review correspondence from client
regarding NGEENENE Prepare correspondence to client

discussing ERERGRREE. Review correspondence from Supreme
Court regarding notice of appeal. Review telephone message from
client and call to and leave telephone message with client. Research
supreme court site for confirmation of status and referral to settlement
program. Review notice of referral to settlement program and

Sretts

suspension of rules. Telephone conference with client regarding SEEEE
Strategize

regarding_exchangc correspondences regarding same.
Telephone call with client regarding TG 0.20 42.00
. = = ]

11/22/11 TSH Review correspondence from supreme court regarding settlement judge 0.20 42.00
assignment and Tollow Up regarding setlement judge and background
related to same. Prepare correspondence to client regarding

= Y £ writh M
E—Officeconference with-TSH regardmg— 0.20 65.00

1121711 TSH

17
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MARQUIS AURBACH COFFING P.C.

Bill Gang January 5. 2012

Invoice 243943

Page 3

Page 3

—— Date——Atty Description Hours Amount
11/28/11 TSH  Continue preparation of motion for fees, including further preparation of 2.30 483.00

Statement of facts, introduction to fegat arguments, argument that fees
are appropriate under NRS 18.010, argument that costs are mandatory,
argument that fees are reasonable, and conclusion. Prepare attorney
declaration in support of motion.

11/28/11 TSH Review and revise motion for fees and costs and correspond regarding 1.50 315.00
updated fees and costs to incorporate same. Review and revise
attorney declaration in support of motion. Finalize motion for fees and
costs. Finalize attorney declaration in support of fees and costs.
Research court docket regarding status of filing. Prepare
correspondence to client regarding

Prepare rnrrpcpnndenoe to

opposing attorney regarding motion for fees and settlement conference.

TT/28/TT MSE —Office conference with TSHregardin i 0:20 6500
11/29/11 TSH  Review correspondence from client regarding it 0.50 105.00
B 1c!cphone conference with client regarding RN

11/30/11 TSH Revrcw correspondence from court regardrng file stamped motron for 0.30 63.00

Ul
hearmg and review notice to ensure conformance Revrcw and analyze
oocr{eung STAtCIeTt, rlcpalc bUI[CprHUCHbC toclient lcgarumg

12/05/11 TSH  Formulate arguments in support of confidential settlement brief. Begin 2.40 504.00
preparation of confidential settlement statement, including sections
related to

12/05/11 TSH Conduct legal research i SN 2.20 462.00
B Conduct legal research to NN

B Begin to review and analyze legal research to
—————————————incorporate same-intoarguments—Research FNSIIENSEE
B
12/06/11 TSH  Continue preparation of confidential seftlement statement. Confinue fo 360 756.00
review and analyze legal research to incorporate same into arguments.
Preparation of legal argument related to
EEE lcgal argument regarding
legal argument regarding e and legal argument regarding
B Revicw and tevise seitfement statement, Prepare
correspondence to client regarding

12/06/11 AGM Review and revision of Confidential Settlement Statement. 0.70 29750
12706711 TSH —Preparation of errata to certificate of service to-motion forattorney fees———0.20—————42.00———————
and costs.

18
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MARQUIS AURBACH COFFING P.C.

Bill Gang January 5. 2012
Invoice 243943
VPV |
¥ aé\, i
Date Atty  Description Hours Amount
12/07/11 TSH  Finalize confidential settlement statement and arrange for submission of 0.10 21.00
same. Review corresponderice regarding submissiomn of settfenrent
statement.
12/15/11 TSH  Begin to review opposition to motion for fees and prepare 0.10 21.00

correspondence to client [N

12/20/11 TSH Review and analyze opp to atty fees and formulate arguments in 0.50 105.00
opposition to same. Telephone conference with client regarding

costs, including introduction, introduction to legal arguments, and legal

argurment that-adverse possession claim-was-without reasonable ground:
Conductlegal rescarch IS
B Conduct legal research regarding Immsin
TS EEEEEEE Bepin preparation
of legal argument regarding quit title claim and groundless basis of same.
01/03/12 TSH Review and revise legal argument in support of reply in support of 2.30 483.00
motion for attorney fees that adverse possession claim was without
reasonable ground. Review and revise legal argument that quiet title

remedies. Prepare legal argument regarding estoppel argument and

1 A 4 4 tetant Hian
ANCECU LW OTHTTCOTISISTUTIE POUSTUUTES.

01/03/12 TSH  Prepare legal argument regarding seftlement discussions, 3.90 819.00
unresponsiveness, and break down of discussions in support of reply in
support of motion for attorney fees and costs. Prepare legal argument
regarding consideration of merits. Prepare legal argument regarding
fees for pleadings not filed. Prepare conclusion. Prepare attorney
declaration in support of reply. Conduct further legal research related
to reply and opposing arguments. Review and revise reply in support of
motion for attorney fees and costs.

01/04/12 TSH  Telephone conference with client regarding 1.40 294.00

billings to incorporate into motion for attorney fees. Malke revisions to
Lize ranl
T 8%

st £ H £ HPEY
lClUlV T SU})PUIAI'. U1 lllUtlUll 1T ClttUlll\aV fbbb. Fllla 1Z]

motion for attorney fees.

Pry Hr SUppotrto

Total Fees 28.50 6,181.50
s Disbursements : =

Date Description Amount
Scanning Charges 13765

Copies 4800

Postage 3.40

Wiznet; Online Filing Fees 1750

11/30/11 Messenger Service 6.00

19
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MARQUIS AURBACH COFFING P.C.

Bill Gang January 5.2012
Invoice 243943

Page5

Date Description Amount
11/30/11 Parking Fee; 09/13/2011 hearing 5.00
12/31/11 Telex 1.00
12/31/11 Westlaw Research 156.85
Total Disbursements 251.40

APPO0175
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A-09-604877-C

DISTRICT COURI
CLARK COUNTY, NEVADA

Title to Property COURT MINUTES January 09, 2012

A-09-604877-C Richard Hunter, Plaintiff(s)
VS,
William Gang, Defendant(s)

January 09, 2012 3:00 AM Motion for Attorney Fees Defendant's Motion
and Costs for Attorney Fees and
Costs

COURT CLERK: Katherine Streuber

RECORDER:

JOURNAL ENTRIES

signature.

CLERK'S NOTE: The above minute order has been distributed to: Tye S. Hanseen Esq. of Marquis
Aurbach Coffing. 01/10/12 kls

PRINT DATE: 01/10/2012 Page1of1 Minutes Date: January 09, 2012
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Electronically Filed
08/13/2013 10:55:20 AM

NEO
MARK E. FERRARIO, ESQ.

.y

2 Nevada Bar No- 1625 CLERK OF THE COURT
3 TaMi D. COWDEN, ESQ.
Nevada Bar No. 8994
4 || GREENBERG TRAURIG, LLP
3773 Howard Hughes Parkway, Suite 400 North
5 Las Vegas, Nevada 89169
Teleph(me' (702) 792-3773
6 Facsimile: (702) 792-9002
- Email: ferrariom@gtlaw.com
3 Attorneys for Plaintiff Richc‘z-rd A. Hunter
9 DISTRICT COURT
10 CLARK COUNTY, NEVADA
11 RICHARD A. HUNTER, an individual, Case No. A-09-604877-C
c 12 PlaintifE Pent-Nao—VHI
§ ridaunily, LJCPpUINU. VI
W B v
% 33 -5 1 NOTICE OF ENTRY OF ORDER
3i g';: g WILLIAM GANG, an individual, and DOE
g82%% |5 || DEFENDANTS I through 10, and ROE
§§§8§ CORPORATIONS 1 through 10, inclusive,
3z ° g
;;‘ 2 6
S 17 Defendants
18 TFO:—ALLINTERESTED PARTIES
19
20 PLEASE TAKE NOTICE that on January 25, 2012, this Court entered an Order
o Granting William Gang Motion for Attorneys Fees and Costs and Judgment, a copy of which is |
» attached hereto
» DATED this 13" day of August, 2013.
24 GREENBERG TRAURIG, LLP
25 :
MARK E. B£RRARIO, ESQ. (NV Bar No. 1625)
26 T'ami D. COwDEN, ESQ. (NV Bar No. §994)
3773 Howard Hughes Parkway, Suite 400 North
27 Las Vegas, Nevada 89169
28 Attorneys for Plaintiff Richard A. Hunter

LV 420054788v1

APPO177



(Page 2 of 4)

CERTIFICATE OF SERVICE

2 I hereby certify pursuant to N.R.C.P 5 that | served the foregoing NOTICE OF ENTRY
3 || OF ORDER on:
4 .
Albert G. Marquis
5 Tye Hanseen
Marquis Aurbach Coffing
6 10001 Park Run Drive
Las Vegas, NV 89145
-
by causing a full, true, and correct copy thereof to be sent by the following indicated |
8 method
9 || or methods, on the date set forth below:
10 X by mailing in a sealed, first class postage-prepaid envelop, addressed to the last-
11 known office address of the attorney, and deposited with the United States Postal
Service in Las Vegas, Nevada.
c 12
5 12
H 3 [0 by hand delivery.
§,§,§ ] [} by sending via overnight courier in-a sealed-envelope
H LS.
§’§§§§ 15 by electronic mail to the last known e-mail address.
553 16 DATED this \33Y8ay of August, 2013. .
3
: 17 <
© '_)-
18 An employee of Greenberg Traurig, LLP
19
20
22
23
24
25
26
27
28

LV 420054788v1
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Electronically Filed

01/26/2012 01:55:39 PM

A b s

1 || Marquis Aurbach Coffing
2 || Nevada Bar No. 1919
TYE S. HANSEEN, ESQ.
3 || Nevada Bar No. 10365
10001 Park Run Drive
4 as, Nevada 89145
Telephone: (702) 382-0711
5 || Facsimile: (702) 382-5816
amarquis@maclaw.com
6 || thanseen@maclaw.com
Attorneys for William Gang
7
DISTRICT COURT
8
CLARK COUNTY, NEVADA
9
RICHARD A. HUNTER, an individual,
10
Plaintiff, Case No.: A-09-604877-C
11 Dept. No.: VIII
U VS.
Z 12 .
E 3 B%%g?ggg%y?ahan lnil\{l(‘)dualaalg% IE)OE Hearing Date: January 9, 2012
5 t . .
S & CORPORATIONS lmllliugh 10, dnclusive, Hearing Time: Chambers
m sz 14 .
Ost Defondants
m2py 1
S£d- 16
< é > E ORDER GRANITING WILLIAM GANG'S MUOITION FOUR AT TURNEY FEES AND
%’ g ] 17 COSTS AND JUDGMENT
g S 18 The Court, having considered Defendant William Gang’s (“Gang”) Motion for Attorney
<
P 19 || Fees and Costs, the Opposition filed by Plaintiff Richard Hunter (“Hunter”), and the Reply Gang
20 filed, hereby GRANTS Gang’s Motion for Attorney Fees and Costs
21 HE S1aAliLiinig Gdn!’h }v{uﬁu"i fui‘ AI.I.UI J BivA' FUE\ d.lld Cll\h\ thC Cuui‘f. hd.\ h()ll\ldclcd thC.

24 |i 18.010(2)(b), which authorizes the award of attorney fees and costs when the court finds that
25 || claims were brought or maintained without reasonable ground or to harass the prevailing party.
26 || Gang is also awarded his costs pursuant to NRS Chapter 18 as the prevailing party. )

27 In light of the legal basis for an award of attorney fees to Gang, as well as the Court’s
28 || review of all the stated information, the Court hereby awards Defendant William Gang the sum

Page I of 2
MAC:11526-001 1528277_1.DOC
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of $19,833.50 in attorney fees and $408.49 in costs, for a total award of $20,241.99, against

Plaintiff Richard Hunter.

6 | date of entry of Judgment until this amount has been fully satisfied.
7 IT IS SO ORDERED.
25 Y
8 Dated this %S _ day of January, 2012. M
9 J 7 J ¢
[0/
10 DISTRICT COURI JUDGE
. A / I
11 Approved bygis [?Cjzm 2-_’5(~~-~~
C 12 || GREENBERG TRAURIG, LLP
z RAVELS:
) ° 13 Dated this /% day of January, 2012.
Q v
U =g
- T v >
UfFaeg = P e —— T
é_éngsé 15 Ty“‘n ’/‘{M’;‘ - q
g B 16 Névada Bar No.1625
< &5 Leslie Godfrey; Esg-
n=Eg 17 Nevada Bar No. 10229
5 "2 3773 Howard Hughes Parkway, Suite 400 North
Q & g3 Las Vegas, Nevada 89169
ﬁ Attorneys for Richard A. Hunter
= 19
~n I Respectfully Submitted by:
a4 MARQUIS AURBACH COFFING
59 Dated this / 7 day of January, 2012
- /
/’——\
23 —/
” By——— A%@\
Albert G. Marquis, Esq: / )
95 Nevada Bar No. 1919
Tye S. Hanseen, Esq.
26 Nevada Bar No. 10365
10001 Park Run Drive
27 Las Vegas, Nevada 89145
Attorneys for William Gang
28

Page 2 of 2
MAC:11526-001 1529277_1.DOC
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Electronically Filed
08/13/2013 10:58:20 AM

I | aNoa R W

2 MARK E. FERRARIO, ESQ.

Nevada Bar No. 1625 CLERK OF THE COURT
3 Tami D. COwDEN, ESQ.

Nevada Bar No. 8994

4 GREENBERG TRAURIG, LLP

3773 Howard Hughes Parkway, Suite 400 North

Telephone: (702) 792-3773

6 || Facsimile: (702) 792-9002
7 Email: ferrariom@gtlaw.com
godfreyl@gtlaw.com
8 Attorneys for Plaintiff Richard A. Hunter
9 DISTRICT COURT
10 CLARK COUNTY, NEVADA
11 RICHARD A. HUNTER, an individual, Case No. A-09-604877-C
£ 12 Plaintiff, Dept No. VIII
. B |v
3;3 8,% 11 AMENDED NOTICE OF APPEAL
g28cy WILLIAM GANG, an individual, and DOE
2284 . || DEFENDANTS I through 10, and ROE
§5c§ CORPORATIONS 1 through 10, inclusive,
2 16
2
S 17 Defendants.
18
19 Amended Notice is hereby given that Plaintiff Richard A. Hunter, by and through counsel
20
21

22 Law and Order Granting William Gang’s Motion to Dismiss, dated November 7, 2011, and for

23 || which notice of the entry of the order was dated November 8, 2011, and also appeals from the

24 |l y
25 || u
26 || 7
27 | o
28
1
LV 419754767v1
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1 Order Granting Fees, entered January 25, 2012, for which Notice of Entry was filed August 13,
2 || 2013.
3 DATED this 13" day of August, 2013.
4 GREENBERG TRAURIG, LLP
5 ——
6 <By?“”f/’jgiy_—j::f%é3~\‘\\
MaRK E. FERRARIO, ESQ. -
7 Nevada Bar No. 1625
Tami D. COWDEN, ESQ.
8 Nevada Bar No. 8994
3773 Howard Hughes Parkway
9 Suite- 400 North
Las Vegas, Nevada 89169 |
10 Telephone: (702)792-3773
11 Attorneys for Plaintiff Richard A. Hunter
; 12
¥ 13
98,8
g’ E, Eg 14
0 :3'2‘?’3 15
388
°38 16
£ 17
18
19
21
22
23
24
25
26
27
28
2
LV 419754767v1
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1 CERTIFICATE OF SERVICE
2 I hereby certify pursuant to N.R.C.P 5 that I served the foregoing AMENDED NOTICE
3 |l OF APPEAL on:
4
- Albert G- Marquis
5 Tye Hanseen
Marquis Aurbach Coffing
6 10001 Park Run Drive
Las Vegas, NV 89145
7
by causing a full, true, and correct copy thereof to be sent by the following indicated
8 method
9 Il or methods, on the date set forth below:
v M bym aled 3 prepald-envelop,-addressed-to-the-las
11 known office address of the attorney, and deposited with the United States Postal
Service in Las Vegas, Nevada.
£ 12
: 3 [CJ by hand delivery.
gé"’é’;%g 14 [] by sending via overnight courier in a sealed envelope
E£348
5552 15 L] by electronic mail to the last known e-mail address.
§§S§ DATER +1 \2‘\'\:‘1 £ A an1e
STE 16 DATED this {2 day of May, 2012. '
s 17 ~~ \[ N :)1, '
18 An employee of Greenberg TYaurig, LLP
19
21
22
23
24
25
26
27
28
3
LV 419754767v1
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1 Clearly, this case is the type of case the Legislature envisioned when it declared that a

2 || “court [should] award attorney’s fees . . . to punish for and deter frivolous and vexatious claims

3| and defenses becanse such claimsand defenses overburder limited judicial resources, hinder the

4| timely resolution of meritorious claims and increase the costs of engaging in business and

5 || providing professional services to the public.” NRS 18.010(2)(b) (emphasis added). Thus,

6 || Gang, as the prevailing party, should be awarded his attorneys fees and costs in the amount of
7 || $14,809.09°
8 B. GANG IS ENTITLED TO RECOVER HIS COSTS AS THE PREVAILING

PARTY.

ND

Nevada law awards costs to the prevailing party. NRS 18.020 states in relevant part:

p]

Costs must be allowed of course to the prevailing party against any adverse party

against whon judgment s Tendered, i the foltowing cases:

—
—

O . .
Z 12 1. In an action for the recovery of real property or a possessory right thereto.
=
8 = 13 3. In an action for the recovery of money or damages, where the plaintiff
U = g seekstorecover morethan-$2,500:
9
T iz2 14 .
Uaee S—Imamactiomwhichrinvolvesthe titlte ——of realestate
el
<Z:. 15
& EA In the instant case, Hunter claimed the case was worth more than $10,000° Further, the
D& 16
2] . . . . .
;1) g § claims dealt specifically with the title to the Gang Property and the possessory rights of the Gang
iz 17
P —
8 g Property.® Also, Gang was the prevailing party against Hunter.” In addition, the Nevada
~ 18
~ . .
< Supreme Court has determined an award of costs under NRS 18.020(3) is mandatory and not
p= 19
subject to the court’s discretion.® Furthermore, the costs that are allowed are set forth in NRS
20
18.005 and NRS 17.115 and all of Gang’s costs fall within the allowed costs. Moreover, Gang
21
22

3 T d

T
U

w
-+
=
o
=
&
=
@

Q Declaration—in A 1 4 n
DLLCUIdI AUUITNTHUTUUCU ULIOU W UL Pd gL,

23 on file herein.

24 || *See NRS 18.020.

g 5 Qan I nterie O Lot 1
> Scerunters-Compiaint, gencrairy.
Lo VA8 (O3 ok |
U Id.
A y m— S = P 3 —— r
7 >c€ November /, ZUT1, Urder on 11l€ herein.

28 ® Day v. West Coast Holdings. Inc., 101 Nev. 260, 699 P.2d 1067 (1985).

Page 7 of 13
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1 | filed a Verified Memorandum of Costs and Fees to which Hunter did not object.” Thus, Gang is

2 || entitled to his costs.

1 Falh W' Falad .

3 The tawfirmof Marquis Aurbach-Cofting tncurred Teasomable costs i the defenseof

4~ Gang throughout this litigation, the settlement discussions, and the motion to diSmiss hearing.

5 || Marquis Aurbach Coffing incurred the costs for copies, scanning, faxing, messenger service,

6 || filing fees, postage, legal research, and other miscellaneous expenses. The costs Gang incurred
7 || during this lawsuit totaled $157.09."° The supporting documentation for Gang’s costs is attached

8 to the Verified Memorandum of Costs and Fees that Gang filed on November 15, 2011."!

ND

C GCGANGC S A TTORNEF " FTFEES RERE
A W3 AV fa VA AV SV U B AV i VB B AB V] VTS ) <IN

A \ AL\L
AMOUNT.

p]

In calculating the amount of attorney fees to award, a District Court may begin with any

—
—

method rationally designed to calculate a reasonable amount; however, the District Court must

)
Z 12
=2 continue its analysis by considering the requested amount in light of the factors enumerated in
= £ B
U & Brunzett-v—Golden-Gate National Baiﬂx,lz which-are(H-the-advoeate’sprofessionalqualities:
o 2z% 14
o =S AN 7 s T T AN 1 T~ | A 13— | i |
:ﬂJ TS (2)the nature of thre itigation; (3) the work performed; and (#) the result. — Based upon work
55, 15
am 0 > N4
& EA performed since December 2009, for the litigation, the settlement discussions, and the Motion to
2= 5= 16
<g = § Dismiss hearing and briefing, Gang’s attorney fees of $14,652.00 are reasonable and justified."
L7EE 17
8 g Also, the redacted invoices and time entries through November 7, 2011, are attached for the
-~ 18
~ ) 15
< Court’s review.
p=. 19
20
9 : + £11 .
—See Verified Memorandunrof Costsonfile-herein
21
5 1
Tt i
23
04 1285 Nev. 345, 349, 455 P.2d 31, 33 (1969).
oo || Shuette v. Beazer Homes Holdings Corp., 124 P.3d 530, 549 (Nev. Dec. 15, 2005).

' See Declaration of Tye S. Hanseen, Esq. included as pages 11 and 12 of this Motion. The Declaration

Y addresses the Brunzell factors and affirms the reasonableness of the attorney fees and costs Gang
incurred

1 See Exhibit A

Page 8 of 13
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1 1. The Professional Qualities of Gang’s Advocates.'®

2 The qualities of Marquis Aurbach Coffing as an advocate are well known in this

Fad

3 commumnity.— The firmr 15 AV Tated by Martindate Hubbelt, the highest Tatinga taw firmrcan

4| receive. Moreover, Marquis Aurbach Coffing is tisted in Martindale-Hubbell’s Tegistry of Pre

5 || Eminent Lawyers.

6 Lead counsel on this case and the supervising attorney was Albert G. Marquis, Esq. Mr.
7 || Marquis is a director at Marquis Aurbach Coffing and has been practicing law in Nevada for

8 more than thirty-five years. In addition, Mr. Marquis has enjoyed success as a trial attorney and

Importance, Tlme and Sklll Regulred, the Respons1b1hty Imposed and
— It the Prominence and Character of the Parties Where They Affect The —

Importance of the Litigation. '

)
Z 12
=2 The nature of the claims in this case was not per se difficult or intricate. The character of
= ° 13
O % +tha ~noca 1o lil-alsr maact lant 141 +h cottlamant r nd nlatinsmalaiinae At n 4]
U Q g 14 UICTLdST 15 TIRCTY 'THUSU PIovalCliit I tIc SCLUCIITIU 1155UL1GL1U ISandareratronsn TIPS UCL I UIC
anliRNPS
SR = parties. Over what amounted to almost a two year period, the parties negotiated, exchanged, and
< 5% 15
am 0 > N4
& EA discussed multiple settlement alternatives on multiple occasions. Legitimate and productive
2 - 8= 16
<gs% settlement discussions indeed require skill and time, both of which Gang’s attorneys devoted to
LTEE 17 Y
o i
8 8 the case. The character was further magnified because of the nature of the claims as Gang
S
-~ 18
< believed Hunter filed them without a valid basis and Hunter persisted that they were legitimate to
= 19
obtain a favorable resolution.

20

21 Attention Given to the Work. ®

22 As of November 7, 2011, Marquis Aurbach Coffing had spent over 60 hours litigating

23 || this matter over the last two years. Each of the tasks were given careful attention and executed

24 || to Gang’s benefit.

o X~
- ' See Declaration of Tye S. Hanseen, Esq. included as pages11 and 12 of this Motion at 11 9 3(a).
U
|l "1d at 11 93(b)
7
" 1d. at 11 93(c).
28
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1 4. The Result: Whether the Attorneys Were Successful and What
Benefits Were Derived.
2
The end result of the work performed by Marquis Aurbach Coffing on behalf of Gang is
3
readily apparent. Gang was successful in defeating Hunter’s claims and getting them dismissed
4
with prejudice.
5
Therefore, after applying the Beattie and Brunzell factors to the facts of this case, the fees
6
Gang incurred in this matter were reasonable and justified. Thus, the Court should award Gang
7
attorney fees in the sum of $14,652 and costs in the sum of $157.09 against Hunter.
8
IV. CONCLUSION.
Q
This case is the type of case the Legislature envisioned when it enacted NRS
10
1
18.010(2)(b) “to punish for and deter frivolous and vexatious claims and defenses because such
T
O claims and defenses . . . increase the costs of engaging in business and providing professional
Z 12 . . . o .
=2 services to the public.” Gang, as the prevailing party in this frivolous lawsuit, should be awarded
=213
8 Qg his-attorney fees—and-costs—Accordingly, Gang respectfully requests-that-this Honorable Court
ez 14
EﬂJ u; E g enter an order granting Defendant Witham Gang attorney feesand costs i the amount of
- S 15
o El $14,809.09.
2 - 8= 16
<sSets Dated this 28™ day of November, 2011.
LTEE 17
5 Py
g ° 1 MARQUIS & AURBACH
<
= 19
20 By /s/ Tye S. Hanseen
Albert G. Marquis, Esq.
21 Nevada Bar No. 1919
Tve-SHanseen E\q
22 Nevada Bar No. 10365
1000 Park RunDrive
23 Las Vegas, Nevada 89145
amarquis@maclaw.com
24 thanseen@maclaw.com
Attorneys for William Gang
o X~
26
27
53 P 1d. at 11 93(d).
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1 DECLARATION OF TYE S. HANSEEN, ESQ. IN SUPPORT OF MOTION FOR
ATTORNEY FEES AND COSTS

2

3 Tye S—Hanseen, Esq declares as follows:

4 T Tam over the age of 18 years and have personal knowtedge of the facts stated

5 | herein, except for those stated upon information and belief, and as to those, I believe them to be

6 || true. I am an attorney with the law firm of Marquis Aurbach Coffing, counsel for the Defendant

7 in this matter.

8 2. The hourly rate for the attorneys handling this matter on behalf of Gang was $210
9——per-hour for-associates-and-$425for Mr—Marquis—These rates-were lower than-or-equal-to-the
Ho——usualand—customary—rateswhich-Marquis—Aurbach-Coffing—and-the-attorneys—working—on-this
Tt casecharged to other chients from2009-201 1 Further; these Tates are reasomable i tight of the
LZD 12 | community.
=
% § 13 3. Based on my review of the attorney fees, community standards, the work involved
L:) 2 g % 14 || in prosecuting this lawsuit, and the factors listed in Brunzell v. Golden Gate Nat’l Bank, 85 Nev.
é E j;; S} 15 |[ 345, 349, 455 P.2d 31 (1960), the total amount of fees and costs Gang actually, reasonably, and
7
§ = gbg 16 || necessarily incurred was $13,652 in attorney fees and $157.09 in costs. The redacted invoices
LE o
% . §§:: 17 || and time entries through November 7, 2011, are attached for the Court’s review.” Gang has
]
g € 18 || incurred additional fees since November 7, 2011, through present for the preparation of this
§ 19 || Motion and other work on this matter; and, anticipates incurring further expense for the hearing

20 || of this matter. For the purposes of this Motion, $1,000 has been added to the $13,652 total to

21 || compensate for this additional work. The factors enumerated in Brunzell are as follows:

22 a. Qualities of the Advocate: The qualities of Marquis Aurbach

23 || Coffing as an advocate are well known in this community. The firm is AV rated by Martindale

24 [ Hubbell, the highest rating a law firm can receive. Moreover, Marquis Aurbach Coffing is listed

25— —in-Martindale-Hubbell’s-registry-of Pre-Eminent-Lawyers—Iead-counsel-on-this—case-and-the
la VWA 44 Ao+t £ WK = NF NF pu | 4 £ NI A I 1
O SUPCTVISIITE dlLOTIICY Wds ATUCTTU U IVEAT(ULS, E5( . IVIT - IvEAT(UIS TS d UITTULOT al IvidlT (QUIS AUl DdUIT

2 See Exhibit A
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1 [| Coffing and has been practicing law in Nevada for more than thirty-five years. In addition, Mr.

2 || Marquis has enjoyed success as a trial attorney and maintains a solid reputation among his peers.

1 —~1 XL

tre Character of the Work Done—1ts Difficulty, Tts Intricacy, 1ts

—

3 b

4 Importance, Time and Skill Required. the Responsibility Imposed and the Prominence and

5 Character of the Parties Where They Affect The Importance of the Litigation: The nature of the

6 || claims in this case was not per se difficult or intricate. The character of the case is likely most
7 || prevalent in the settlement negotiations and relationships between the parties. Over what

8 amounted to almost a two year period, the parties negotiated, exchanged, and discussed multiple

Q cettlement alternativeconmiltinle_ocescione I eoitimate and-nrodietive cottlement diceneione
7 SCturemeit-anCridtrve S O Mthtipre-0CoaStoNS— e gHmMatCand pProauCtive SCtuCnCnt-aiSCUSSTONS
10 PR | 4 : 1-- 1 42 1 atl £ latala (3 k) 44 q 4o d £ 41a T1 1. +
IRV maeearequire sk andatime poth-ol-wnrch-ang-sattorneysaevotegtothecase—Inecnaracte:

1

was further magnified because of the mature of the claims as-Gang believed Hunter fited them

—
—k

LZD 12 || without a valid basis.
=
8 = 13 c. The Work Actually Performed: As of November 7, 2011, Marquis
U 2 o .
m 2% 14 || Aurbach Coffing had spent over 60 hours litigating this matter over the last two years. Each of
SER
<5 %5 15 || the tasks were given careful attention and executed to Gang’s benefit.
&g ESE
3 = %; 16 d. The Result: Whether the Attorneys Were Successful and What

s=2

S % : i )

% S% 17 || Benefits Were Derived: The end result of the work performed by Marquis Aurbach Coffing on
g € 18 || behalf of Gang is readily apparent. Gang was successful in defeating Hunter’s claims and
<«
= 19 || getting them dismissed with prejudice.

20 4. I am also able to verify that the costs of $157.09 that Gang incurred in this matter

21 || were necessary and reasonable.

22 5. I declare under penalty of perjury under the laws of the State of Nevada (NRS

23 || 53.045), that the foregoing is true and correct.

24 Dated this 28" day of November, 2011.
25 s Tve S Hanseen
TYE S. HANSEEN, ESQ.
26
27
28
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1 CERTIFICATE OF SERVICE
2 I hereby certify that the foregoing MOTION FOR ATTORNEY FEES AND COSTS was
3 submitted etectronicatty for fitmgand/or service with the Eighth Judicrat District- Court o the
4 day of November, 2011, Electronic service of the foregoing document shall be made in
5 || accordance with the E-Service List as follows:*'
6 N/A
7 I further certify that I served a copy of this document by mailing a true and correct copy
8 || thereof, postage prepaid, addressed to:
Q Marle B _FEeorrario—EHea
7 IVIAIN 1., 1 CUITAariyy 1_10\.«1
Greenberg Traurig, LLP
10 797 1T I TT 1 D 1 Qaqres A N 141
1 J /773 A0OWAL( rll]g)llt'\ dal KW(IV) SUTTC O INOT LT
Las Vegas, Nevada 89169
Tt Attorneys for Richard A Humter
O
Z 12
=
I~ = 13 /s/ Gaby Chavez
O hAl A n-ermnl LA Marartia Arirhanh Caffia
U Q g 14 pp it ClllplU_yCC vl lividl k,ll,llb AUIoavir Culll 15
T 2D
2:3° s
PNV
VA
SEiC 16
— %D,_‘
<8¢5
—_— 2o
L7EE 17
S &
g ° 1
<
= 19
20
21
22
23
24
o X~
26
27 > Pursuant to EDCR 8.05(a), cach party who submits an E-Filed document though the E-Filing System
consents to electronic service pursuant to NRCP 3b)Q)YD).
28
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MARQUIS AURBACH

COFFING

10001 PARK RUN DRIVE

LAS VEGAS.NEVADA 89145
Telephone 702-382-0711

Fax 702-382-5816

Bill Gang

Invoice 209718 - 242687

ID: 11526-001 - AGM

n TIT + n 1) T A Pu [
RO TTUICT NGO A daUu v,

For Services Rendered Through November 7, 2011

Current Fees 13,652.00
Current Disbursements 15709
Current Interest 20.02
Total Current Charges 13,829.11
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MARQUIS AURBACH COFFING P.C.

Bill Gang November 7, 2011
Re: Hunter, Richard A. adv. Invoice 209718 -
I.D. 11526-001 - AGM Page 2

——Pate—Atty —DPeseription———————————————————————————————————— Hours———Ameount —————
12/09/09 AGM Telephone conference with Bill regarding_t 0.50 212.50

12/17/09 TSH Teleﬁhone conference with Bill regarding_ 0.40 84.00

12/17/09 TSH  Prepare correspondence to opposing counsel regarding representation 0.20 42.00
of Mr. Gang, service of complaint, no entry of default, and status.

12/22/09 TSH Prepare correspondence to Bill discussing I 0.40 84.00

12/23/09 TSH Telephone call and leave telephone message for B111 Gang regarding 0.40 84.00

01/06/10 TSH Prepare correspondence to opposing counsel regarding status in order to 0.10 21.00
arrange telephone conference. Prepare correspondence to client
regarding matter.

01/06/10 TSH Telephone conference with opposing counsel regarding matter, 0.20 42.00
fegarding resolution, and status.

Bill regardlng status of matter

01/07/10 TSH  Prepare correspondence to opposing counsel confirming meeting to 0.30 63.00
potentially resolve matter, discussing available dates, and discussing and
confirming open extension on responsive pleading, including follow up
regarding same.

Prepare correspondence to Bill regarding ||| NG

| Review and analyze correspondence from Bill
Teparc coITespondence to Bi

I Prcparc correspondence to opposing

counsel providing available dates and discussing same.

01/07/10 TSH

0.60 126.00

hn . 1 1 1 £ ] . 1 PSR |
RCOCVICW AN dandaivze | ("H"\p("l(l&"ll( C1TON FTITAarlo l&"gzll(llllg p(‘li"llllzll

conference to discuss settlement and follow up regarding same.

01/11/10 TSH  Telephone conferences with Bill regarding | GG 1.00 210.00
I Strategize regarding conference and arguments. Review
and analyze correspondence from Ferrario regarding conference to
discuss settlement and prepare correspondence to Ferrario regarding
same

01/12/10 TSH  Telephone conference with Bill Gang regarding 0.80 168.00

commission regarding continuation of hearing, including review of notice
regarding same received from Bill. Telephone conference with Bill
Gzng regm‘ding matter Te‘lephnne call and conference with nppnsing
counsel regarding status of matter and potential time to meet. Further
telephone conferences with opposing counsel and client regarding
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MARQUIS AURBACH COFFING P.C.

Bill Gang November 7. 2011
Invoice 209718

Page 3

Date  Atty Description Hours Amount

44 P | 4 3 1 £~H M
—  hauCl. FICePdiC COTTCSPDONUCTICO 1O OPDPDOSHITE COUNNCTTONOWHIE Uy
regarding conference. Review and analyze correspondence from
opposing counsel contirming conterence and prepare correspondence to

client confirming same. Telephone call to Bill confirming conference.

01/12/10 TSH  Attend conference with opposing counsel, plaintiff, and client to discuss 1.20 252.00
settlement of matter, including pre and post conference discussions
regarding |

01/12/10 AGM Attend meeting with Hunters. 0.50 212.50

0I/T3/10 TSH  Prepare correspondence to Ferrario regarding intentions surrounding 020 42.00
‘mPeﬁng at Mt Qpr‘ingQ and planning commission and pnTPnﬁ'ﬂ pnr(‘haqe

of 5 acre parcel.

o
=
=~
q
q

01/14/10 TSH Review and analyze voice message from Bill regarding_ 0.30 63.00
I 1ccphone call and leave voice message with Bill.
Telephone conference with Bill regarding [ ENNRNENEGNGzG

L

Prepare correspondence to opposing counsel regarding conference with
plaintiff and results of same. Review and analyze correspondence from

____ opposing counsel regarding measurements and anticipated meetingwith

client. Telephone conference with client regarding matter.

01715710 TSH — Telephone conference with opposing counsel regarding potential 040 8400
resolution, status, and offer. Telephone conference with Bill regarding

I
|
01/18/10 TSH Review and analyze correspondence from Bill - 0.10 21.00

01/20/10 TSH _ Review and analyze telephone message from Bill regarding || 0.30 63.00
I clephone call and conterence with Bill regarding

01/27/10 TSH Review and analyze correspondence from opposing counsel regarding 0.30 63.00
~ dcmand for responsive pleading, potential resolution, and discussionsto
resolve matter. Prepare correspondence to opposing counsel regarding
status, resolution, responsive pleading, and current options to which Bill
is willing to agree.
02/04/10 TSH  Prepare correspondence to opposing counsel regarding response to 0.10 21.00
complaint.

diagram and pho'tos and prepare correspondence to opposing counsel
regarding same.

R agin-tao-nrens
» o Pa

tclphonc message with Bill. Telephone conference with Bill regarding
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MARQUIS AURBACH COFFING P.C.

Bill Gang November 7. 2011
Invoice 209718

Page 4

Date  Atty l)escrlptlon Hours Amount

02/09/10 TSH Conduct legal research regardmg_ 1.10 231.00

.
I Pcparation of affirmative defenses in support of

answer to complaint.

02/09/10 TSH  Begin preparation of counterclaim ||| G 0.70 147.00
|
02/09/10 TSH  Telephone call from Bill and conference with Bill regarding N 0.40 84.00

re gardmg matter

02/16/10 TSH  Telephone call from and conference with Bill Gang regarding | N RN 0.30 63.00
02/22/10 TSH  Telephone call from Ferrario regarding matter. Telephone call and 0.10 21.00

leave telephone message with Ferrario. Telephone conference with
Ferrario regarding natter:

0.40 84.00

cncroachmcnt and dralnage pipe. Prepare correspondence to opposing

counsel regarding drainage pipe, survey, and survey expense. Prepare
correspondence to Bill
I S racoize regarding I

02/23/10 TSH Review and analyze correspondence from opposing counsel regarding 0.10 21.00
pipes and drainage and forward same to Bill for review.

02/24/10 TSH Review and analyze correspondence from Bill regarding matter. 0.40 84.00

Prepare correspondence to Bill regarding [ GGG

I P:cparc correspondence to opposing counsel
regarding history, drainage issue, injunction, survey, litigation, settlement
offers, and status conference.

o
Nu
q
e
q
q

02/25/10 TSH  Prepare correspondence to opposing counsel regarding status of 0.10 21.00
response and resolution of current issues. Prepare correspondence to
Bill regarding matter.

02/26/10 TSH  Review and analyze correspondence from Ferrario regarding matter 0.10 21.00
and also trom Bill.

and affirmative defenses. Prepare correspondence to B111 forwarding

draft of complaint and |G
03/02/10 TSH Review and analyze correspondence from Mark and Bill and prepare 0.10 21.00
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MARQUIS AURBACH COFFING P.C.

Bill Gang November 7. 2011
Invoice 209718
Page 5
Date  Atty Description Hours Amount
- +~ R+ s s
———————————————————————————corrésponacncctfopbmregaramgmatter ——————————————————————————————
03/02/10 TSH Exchange correspondences with Bill regarding matter. Telephone 0.50 105.00

conference with Bill. Telephone call and leave telephone message with
opposing counsel regarding matter.

03/11/10 TSH  Telephone conference with opposing counsel regarding matter, including 0.30 63.00
discussions regarding alternatives to resolution, settlement offer,
counteroffer, drainage pipe, claims, and status. Prepare
correspondence to Bill providing update.

Review and analyze correspondence from Bill regarding NG

03/11/10 TSH 0.00

0.10 21.00

03/15/10 TSH Review and analyze correspondence from Bill regarding | N NN

__ 03/25/10 TSH _Review and analyze correspondence from Bill regarding NN 010 21.00

B Prepare correspondence to Bill regarding matter and discussing

03/26/10 TSH Review and analyze correspondence from Bill regarding status and 0.60 126.00
outlook. Prepare correspondence to Bill regardingh

L0OO 210.00

— Telephone call and leave telephone message

opposing counsel regarding status of response. Prepare

correspondence o Bill regarding I

04/13/10 TSH  Telephone call with opposing counsel regarding matter. 0.10 21.00
04/15/10 TSH  Prepare correspondence to opposing counsel regarding status. Review 0.10 21.00
and analyze correspondence and voice mail from opposing counsel
regarding status.

04/16/10 TSH Review and analyze correspondence from opposing counsel. Telephone 0.10 21.00
conference with opposing counsel

matter and prepare correspondence to client advrs1ng_

04/20/10 TSH _ Revi nalyze voice m from in, nsel. Telephon 0.10 21.00
call and leave voice message for opposing counsel. Prepare
correspondence to opposing counsel regarding voice message.

04/29/10 TSH Telephone call and leave voice message with opposing counsel 0.10 21.00
regarding status. Prepare correspondence to client providing update.

05/04/10 TSH Review and analyze voice message from oppos1ng counsel. Telephone 0.10 21.00

call and leave voice message w1th 0ppos1ng counsel regardlng status of
matter. Telephone conference with opposing counsel regarding status,
outlook, developments, and potential avenues of resolution moving
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MARQUIS AURBACH COFFING P.C.

Bill Gang November 7. 2011

Invoice 209718

Page 6

Date  Atty Description Hours Amount
£ .

05/12/10 TSH Office conference regarding || GcEEIIIIIIIIEEE 0.40 84.00

Prepare correspondence to client regarding
Telephone call and message to opposing
counsel regarding matter. Prepare correspondence to opposing counsel
regarding matter.

05/13/10 TSH Review and analyze correspondence from opposing counsel regarding 0.10 21.00
changes in property and circumstances since prior deal failed to close
d.[ld preparc bUIICprIldUIlLC lprUIldiIlg tosame:

Review and analyze voice message from Bill regarc

I 1 clcphone conference with Bill
I

05/21/10 TSH  Telephone conference with opposing counsel regarding matter, 0.20 42.00

settlement, and status.

0.50 105.00

05/21/10 TSH Review and analyze voice message from Bill regarding matter. 0.30 63.00
Telephone call and conference with Bill regarding | N

06/21/10 AGM Draft email to client. 0.30 127.50
06/21/10 TSH  Telephone conference with opposing counsel regarding matter and 0.30 63.00

1 - e - - - - - - -
[8]] ITI OQ l_hlﬂlnllﬂ".lllmll.llllldllUi.l.lﬂllﬂII.IIIIIV‘IIIIII.'J

I R<vicw and analyze correspondence from Bill

regarding I
07/20/10 TSH  Telephone conference with client regarding |||  EEEEGEGEGE 0.40 84.00

I Strategize

regarding I

08/05/10 TSH Review and analyze voice message from opposing attorney regarding 0.40 84.00
matter. Telephone call and leave voice message with opposing attorney

returning catl—Tetephone conference withropposimg attormey regarding
status, settlement, and further legal action. Strategize regarding NN

|
|
|
.

08/10/10 TSH Review and analyz rom client regarding I 0.60 126.00
. Prepare correspondence to opposing

attorney regarding encroaching argument, regarding settlement offer,
and regarding interference with contractual relations argument.

s
—
[

9
%]
—
D
e

Vicw—ahd V 5 <)
settlement, encroaching reference, and status. Prepare correspondence
1o clicnt regarding matter. 1clephone conference with client regarding
08/11/10 TSH Review and analyze correspondence from client regarding | | | RN 0.10 21.00
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MARQUIS AURBACH COFFING P.C.

Bill Gang November 7. 2011
Invoice 209718
Page 7
Date  Atty Description Hours Amount
D u| + 1+ 4+
responding tol
08/12/10 AGM Review and revise correspondence to opposing attorney; office 030 127.50
conference.
08/13/10 TSH  Review and analyze voice message from client regarding || N 0.30 63.00

Review and revise correspondence to
opposing attorney regarding settlement, encroaching analysis, intentional
interference allegations, and status. Finalize correspondence to
opposing attormey-

08/17/10_TSH _ Finalize correspondence to opposing attorney regarding status and 0.10 21.00
settlement. Review and analyze correspondence to opposing attorney
T rdingtetter—Pr T rrespondeneet ing-attort
regarding letter and discussions to resolve matter.

08/24/10 TSH Review and analyze correspondence from client regarding] | 0.20 42.00

Prepare correspondence to

clent regarding S
|

08/25/10 AGM Office conference; review email to Ferrario. 0.40 170.00

08/25/10 TSH  Telephone conference with Bill regarding_ 1.40 294.00
I Prcparc correspondence to opposing

regarding [

Review and analyze correspondence trom client regarding I 050 105700

Make revisions and forward

correspondence to opposing attorney. Prepare correspondence to client

regarding

08/25/10 TSH

09/01/10 TSH  Prepare correspondence to client providing update regarding 020 42.00

settlement status. Review prior settlement correspondence for potential
scttlement alternafives. Prepare correspondence to client regarding

09/22/10 TSH Review and analyze voice message from client. Telephone calls and 1.00 210.00
teave voice messages for client. Telephone conference with client.
Additional telephone conference with client regarding
Prepare correspondence to
opposing attorney regarding telephone conference with discussion of
counteroffer and status of matter prior to response to complaint.

09/29/10 TSH Review and analyze correspondence from client regarding [ NN 0.40 84.00
_ D 4 + M
attorney regarding further developments and discussing same in relation
to-matter, further litigation, and settlement.

10/29/10 TSH  Prepare correspondence to opposing attorney regarding status 0.20 42.00

settlement, and failure to respond and receipt of previous
correspondence. Prepare correspondence to client providing update
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MARQUIS AURBACH COFFING P.C.

Bill Gang November 7. 2011
Invoice 209718

Page 8

Date  Atty Description Hours Amount

=M fatr £ s
lCédlulll‘% SLALUDS OT TITALLCT

11/12/10 TSH Prepare correspondence to opposing attorney regarding status of review 0.10 21.00
of settlement offers. Prepare correspondence to client providing update.

status of plaintiff and settlement. Prepare correspondence to client
providing update. Prepare correspondence to opposing attorney
inquiring regarding further update.

01/12/11 TSH Research court docket to follow up regarding any filings not served, 0.10 21.00
potential case reassignment, and orders from court or discovery.
Confirm status of response and onrrecpnndeno? from nppnm’ng attorney.

02/01/11 TSH Prepare correspondence to client providing update regarding || 0.20 42.00

]

/1711 TSH  Revi { anal . ; I Telep] I and 0.5( 05,00

leave voice message for client. Telephone call and conference with
client regarding INEGG_——

03/23/11 TSH Prepare further correspondence to opposing attorney regarding status of 0.10 21.00
matter, outlook, prior negotiations, and resolution.

04/25/11 TSH Review and analyze correspondence from client regarding status of 0.50 105.00
matter—Research-court docket to-determine whether any further filings
have taken place. Prepare correspondence to client regarding status.

-livll)ﬁIli.ﬂ.lIIE'ISIIIIIlilﬂIlﬂi.l...lllII.};‘III!..Q“[‘]IIli-lV.li'ﬂ.}ﬁlliIIII;.:{WIIII:..]III[.]II;

and moving forward.

06/16/11 TSH Review and analyze voice message from client. Call to client. Review 0.10 21.00
and analyze docket to determine whether judge assignment remains the
same and whether any filings have taken place.

07/26/11 TSH Review and analyze correspondence from client regarding status. 0.30 63.00
Prepare correspondence to client regarding [ ENGcNcNGNGNGEGGE
07727711 TSH  Prepare correspondence to opposing attorney in follow up to conference 0.10 21.00

at court, contact with Hunter,_and action in case.

08/01/11 TSH  Prepare correspondence to opposing attorney following up regarding 0.30 63.00
——status ol matter and outlook—Preparc-eorrespondence tochent—m ——
regarding I
08/02/11 TSH Review and analyze correspondence from opposing attorney regarding 0.30 63.00
discussions with client. Prepare correspondence to client regarding

I | ther preparation of motion to dismiss.

08/03/11 TSH Review and analyze correspondence from client regarding motion to 0.20 42.00
dismiss. Prepare correspondence to client regarding motion to disnuiss,

08/04/11 AGM Exchange emails with client. 0.30 127.50

A R arrd—ana

prepare motion to dismiss. Strategize regarding|  EGcNENN
08/11/11 TSH  Further preparation of motion to dismiss. Legal research regardinglilill 1.10 231.00
I R cvicw
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MARQUIS AURBACH COFFING P.C.

Bill Gang November 7. 2011
Invoice 209718
Page 9
Date Atty

Description Hours Amount

08/15/11 TSH

Review and analyze correspondence from court confirming filing of 0.10 21.00

motion to dismiss and review same to ensure conformance. Review

and analyze correspondence from opposing attorney regardin

08/16/11 TSH

; - E——

discussions on resolution.

Review and analyze correspondence from opposing attorney regarding 1.00 210.00
motion to dismiss. Prepare correspondence to opposing attorney
regarding motion to dismiss, status, and plaintiff's request. Prepare

08/17/11 TSH

Review and analyze correspondence from opposing attorney regarding 0.10 21.00

08/17/11 TSH

Review and analyze voice message from client and telephone call to 0.40 84.00

08/23/11 TSH

and conference with client regarding matter.
Prepare correspondence to opposing attorney reaffirming position that 0.10 21.00

client will not withdraw motion to dismiss, that client remains open to
discussing settlement, and to present any proposed resolution.

leave message for client. Telephone conference with client regardlng

R M .| 1 4 M 1. M R M 4
RCVICW AU dITdIVZE ()pp()\lfl()ll to lll()fll)ll todsmiIss RCVICW (III(JI LU 4\' 34 U

analyze plaintiff's spouse's affidavit in support of opposition. Prepare

09/09/11 TSH

09/12/11 TSH

correspondence to client providing |

Telephone conference with client regarding || NG 0.40 84.00
|

Review and analyze correspondence regarding opposing attorney's 0.10 21.00
request to extend hearing and prepare correspondence to client
regarding matter.

09/12/11 TSH

Telephone conferences with opposing attorney's office regarding 1.20 252.00

hParingA Prepnmﬁnn of outline for hPm‘ing and arguments related to

same.

q
[,
%
i
—
]
A
ul

AtHond heagarmoreoardmomofionfo-diemiee and—arone oame. Pact ) IS ]
Xt ioaniir2 1o s AUz " HTO U O UTSHITTS S diiU-dr g uCodiiiiv—rOst

hearing conference with opposing attorney. Post-hearing conference

q
iy

09/22/11 TSH

with client. Telephone conference with client regarding |

Strategize regarding | NNEGcNcNczcN

Review and analyze voice message from client. Prepare 0.50 105.00
correspondence to chent regardlng _ Prepare further

Review and analyze correspondence from chent

09723/11 TSH

Telephone conference with client regarding [ 0.60 126.00

09/26/11 TSH

Prepare correspondence to client requestingummtam Telephone call 0.40 84.00

from and conference with client regarding ||| NG

Prepare correspondence to opposing
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MARQUIS AURBACH COFFING P.C.

Bill Gang November 7. 2011

Invoice 209718

Page 10

Date  Atty Description Hours Amount
attorney lczdldiug status—future m,tiuul and-stratepy

09/27/11 TSH Review and analyze correspondence from opposing attorney regarding 0.10 21.00

ideas for solution, status, outlook, and status of plaintiff. Begin
preparation of order regarding motion to dismiss.

09/30/11 TSH Prepare correspondence to client regarding [ EContinuc
briefly preparing order |

10/04/11 TSH  Continue preparation of findings of fact, conclusions of law, and order. 2.00 420.00

Research I
Review and analyzc I

0.20 42.00

Strategize regardin;

PI E} YAI<T
correspondence to client regarding

-
Review and analyzc [
]

10/04/11 AGM Review and revision of order dismissing case. 0.40 170.00

Make 1 O o-findinos o : ]
v 0 aw-al

g up regarding

order. Prepare correspondence to client followin,

10/10/11 TSH  Exchanee (‘nrrf-qprmrlpnmlq with client rPgarﬂing_ 1.20 252 .00

I i alyzo and rovisc NN
client regarding |GGG Pcparc memorandum
regarding versions of order and finalization of same. Review court
minutes to ensure judge requested findings of fact.

10/11/11 AGM review order dismissing case; office conference. 0.50 212.50
10/11/11 TSH  Conference with opposing attorney regarding order, status, potential 0.10 21.00

order and further action.

T0/1T/TT TSH — Review and analyze correspondence from opposing attorney regarding 0.70 147.00
. ¥ . : . .
regarding I
LI

10/12/11 TSH Review and analyze correspondence from client regarding _ 0.20 42.00

I Rcview correspondence to client

regarding | Prcparc correspondence to client regarding

10/12/11 TSH  Prepare correspondence to opposing attorney regarding proposed order. 1.30 273.00

to opposing attorney regarding further action.
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Date  Atty Description Hours Amount
110/113/11 1l AG}\V{ Offiuc L\)llfClCllLC 1C \tld.tcé\ {} JO ﬁ}ﬁ JO
10/17/11 TSH Review and analyze correspondence from opposing attorney regarding 0.30 63.00

proposed findings of fact and conclusions of law. Prepare
correspondence to opposing attorney regarding requested revisions.
Review and analyze correspondence from opposing attorney regarding
matter and prepare correspondence to opposing attorney regarding
resolution, parties and order.

10/18/11 TSH  Prepare correspondence to client regarding ||| 0.20 42.00
10720/TT TSH  Prepare correspondence to opposing attorney regarding status of order 0.70 147.00

and submission of competing orders. Review rnrreqpnndenoe from
client regarding Prepare correspondence to client
regardin ]

Review correspondence from opposing attorney regarding proposed

order. Review order and prepare correspondence to clicnt ||
Review correspondence from client
regarding | NG R < icw correspondence from

opposing attorney regarding settlement. Prepare correspondence to
client regarding

10/21/11 TSH Review voice message from client. Review correspondence from 1.10 231.00

I P corrspondence to

Uppousity atLUlllUy 1u5¢uuuig bULL cmcen L, ally\./llldLIVUb d-llbl ULll-lUUl\

Prepare correspondence to opposing attorney regarding resolution.

10/28/11 TSH  Prepare correspondence to opposing attorneys regarding status of 0.90 189.00
settlement offer and counteroffer, if applicable, proposal to same.
Prepare correspondence to client providing I NG
Telephone

conference with client providing || G
. B

10/28/11 TSH Review correspondence from opposmg counsel regarding status of 0.10 21.00

to client prowdmg_
]

11/01/11 TSH  Follow up regarding status of response from opposing attorney as to 0.40 84.00
settlement and prepare correspondence to opposing attorney regarding
status of response, competing orders, 1ntent10ns thlrd party mediator and

11/01/11 TSH Review correspondence from opposing attorney regarding resolution 0.10 21.00

and setilement. Review corre5ﬁondence from client reiardini-
11/02/11 TSH  Prepare correspondence to client providing update regarding [N 1.30 273.00

I Prcpare correspondence to court regarding competing orders.
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Date  Atty l)escrlptlon Hours Amount

_ Prepare correspondence to opposing

attorney regarding orders and resolufion. Review correspondence from

opposing attorney regarding discussions with plaintiff. Prepare

correspondence to client regarding *
Review correspondence from client regarding contact with

plaintiff.

11/02/11 MSE  Office conference with TSH on ||| | NN E G 0.20 65.00

11/03/11 TSH Review and revise correspondence to judge regarding competing orders 0.50 105.00

and transcript. Review transcript for I
S . E o of

of costs and compilation of cost back up in support of memorandum

submltted to court and report on dlscusswns Wlth plamtlff regardmg
developments or options on resolution.

11/03/11 TSH Prepare correspondence to opposing attorney regarding orders 0.40 84.00
submitted, transcript submitted and correspondence to court. Telephone
call and conference with client regarding

11/07/11 TSH  Begin preparation of memorandum of costs and motion for attorney 2.70 567.00

£
AV

- Teotal Fees—60.60———13,652.00 ——

Date Description Amount
Telex 7.00

Copies 21.00

Scanning Charges 9.45

Westlaw Research 16182

Postage 1.32

08/31/11 Messenger Service 6.00
Wiznet; Online Filing Fees 10.50

Total Disbursements 157.09
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Electronically Filed
11/30/2011 02:11:35 PM

1_{| Marquis Aurbach Coffing :
ALBERT G. MARQUIS, ESQ. % b S

2 I Nevada Bar No. 1919

TYE S. HANSEEN, ESQ. CLERK OF THE COURT
3 Nevada Bar No. 10365

10001 Park Run Drive

4 || Las Vegas, Nevada 89145

T'elephone: (702) 382-0711

5 |} Facsimile: (702) 382-5816

amarquis@maclaw.com

6 || thanseen@maclaw.com
Attorneys for William Gang
7
DISTRICT COURT
8
CLARK COUNTY, NEVADA
9
RICHARD A. HUNTER, an individual,
10
Plaintiff CaseNo A=09-604877-C
11 Dept. No VIII
Vs.
g 12
. WILLIAM GANG, an individual, and DOE NOTICE OF HEARING
5 13— DEFENDANTS 1 through 10, and ROE
O wa CORPORATIONS 1 through 10, inclusive,
mizs 14
Ua e Defendants
Si5s 18
gELS
4%%'_%&
g=<
% = 3% 17—~ Attorneys Fees and Costs on the 28th day of November, 2011, and that the hearing on said
Q£ 18 | Motion has been set for January 9, 2012 in Chambers in Department VIII of the above-
~ %
§ 19 | referenced court.
20 Dated thisz Qiay of November, 2011.
21
MARQUIS AURBACH COFFING
22
—By—— N\
24 Albert G- Marquis; B3q
Nevada Bar No. 1919
25 Tye S. Hanseen, Esq.
Nevada Bar No. 10365
26 10001 Park Run Drive
Las Vegas, Nevada 89145
27 Attorneys for William Gang
28
PageTof2

MAC:11526-001 1499404_1.DOC
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2 I hereby certify that the foregoing NOTICE OF HEARING was submitted
2nibs
3 || electronically for filing and/or service with the Eighth Judicial District Court on the X" -day of
4 || November, 2011. Electronic service of the foregoing document shall be made in accordance
5 || with the E-Service List as follows:"
6 N/A
7 I further certify that I served a copy of this document by mailing a true and correct copy
8 || thereof, postage prepaid, addressed to:
9 Mark E. Ferrario, Esq.
Greenberg Traurig, LLP
10 3773 Howard Hughes Parkway, Suite 400 North
Las Vegas, Nevada 89169
11 Attorneys for Richard A. Hunter
2 12
- E
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o ) T~ L N W ! N\
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28 consents to electronic service pursuant to NRCP 5(b)(2)(D).
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Electronically Filed
12/08/2011 04:43:52 PM

OPP % 3. ggﬂ«w

MARK E. FERRARIO, ESQ.

Nevada Bar No. 1625 CLERK OF THE COURT

TaMI D. COWDEN, ESQ.

Nevada Bar No. 8994

GREENBERG TRAURIG, LLP

3773 Howard Hughes Parkway, Suite 400 North

Las Vegas, Nevada 89169

Telephone: (702) 792-3773

Facsimile: (702) 792-9002

Email: ferrariom@gtlaw.com
godfreyl@gtlaw.com

Attorneys for Plaintiff Richard A. Hunter

DISTRICT COURT

CLARK COUNTY, NEVADA

RICHARD A. HUNTER, an individual, Case No. A-09-604877-C
Plaintiff, Dept No. VIII

V.
OPPOSITION TO MOTION FOR
WILLIAM GANG, an individual, and DOE ATTORNEYS FEES
DEFENDANTS 1 through 10, and ROE
CORPORATIONS 1 through 10, inclusive,

Date of Hearing: January 12, 2012
Defendants. Time of Hearing: Chambers.

Plaintiff, Richard A. Hunter (“Plaintiff”), by and through his counsel, the law firm of
Greenberg Traurig, LLP, hereby submits this “Opposition” to the Motion For Attorneys Fees
(“Motion ) filed by Defendant William Gang (*Defendant™).

This Opposition is supported by the following memorandum of points and authorities, the
pleadings and papers on file herein and any oral argument the Court may entertain at the hearing

on the motion.
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MEMORANDUM OF POINTS AND AUTHORITIES

Ruling on a motion based solely on a purported lack of prosecution, which motion was
filed less than two years after the Complaint had been filed, this Court dismissed the Complaint
with prejudice, even though the movant had never filed an Answer or other responsive pleading.
Moreover, even though Defendant Gang never filed any pleading or other document making any
allegations regarding the merits or any conduct by Plaintiff Hunter, and even though there was no
admissible evidence of any kind ever presented in this case, this Court signed an Order
containing factual findings submitted by Defendant Gang. The “factual” findings made in that
Order went far beyond any oral ruling made by this Court; incorporated allegations never
presented in any form in this case and to which Hunter was given no opportunity to respond; and
purported to resolve the case on the merits of the underlying claims rather than on the purported
failure to prosecute.

Now, based on the same factual allegations previously presented only in that draft order,
and once again, without any evidentiary support, Gang moves for attorneys fees, claiming that the
Complaint was frivolous when filed. Remarkably, not only is the Motion, like the Order, wholly
lacking in evidentiary support of its allegations, but it includes billing entries from Gang'’s
counsel that disprove the scant allegations made in the Motion to Dismiss. Accordingly, the
Motion for Attorneys Fees must be denied.

STATEMENT OF RELEVANT FACTS
Less than two years ago, Plaintiff Richard Hunter filed a verified complaint, asserting
claims to quiet title and for adverse possession, and seeking injunctive and declaratory relief
regarding an easement or n action to quiet title to a slim portion of a parcel of real property
(“Property”) recently acquired by Defendant William Gang, an employee of the Nevada
Department of the Judiciary.! See Ex. 1, Verified Complaint. Hunter sought to quiet title as to
the portion of the Property on which a berm is located. Id., at § 4-12. With the knowledge of

Gang’s predecessor in interest, Hunter constructed the berm in 1983, in order to protect Hunter’s

' The Verified Complaint is the only evidence regarding the facts of this matter contained in the entire record.
Accordingly, there is no evidence to refute any of the allegations contained therein.

2
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own parcel from flooding by run off from the Property. Id. Since 1983, Hunter has continuously
maintained the berm, without objection from Gang’s predecessor in interest. Gang was aware of
the berm prior to obtaining ownership of the Property. Id. at ¢ 12,

As Gang himself has acknowledged, following the filing of the quiet title action, he
delayed filing an answer by engaging in settlement negotiations. See Ex. 2, Motion to Dismiss,
3:9. However, even after such negotiations tapered off, Gang filed no answer, even though his
counsel apparently prepared such a document. See Ex. 3, Gang’s Counsel’s Billing Entries, for
Feb. 9, 2010; Feb. 26, 2010; September 22, 2010. Instead of filing a responsive pleading, in
August of 2011, Gang filed a Motion to Dismiss for want of prosecution. Ex. 2. Gang claimed
therein that settlement discussion “broke down over a year ago and Hunter became unresponsive
for extended periods of time.” Id, at 3:11-12.2 The few allegations made in the Motion were
directed at the purported lack of progress in the case, and even those were unsupported by any
affidavit or other evidence. Id. Beyond the claim of a lack of responsiveness, and Gang’s
acknowledgement of his understanding that Hunter was suffering from illness, there were no
allegations regarding any conduct by Hunter. Id.

Hunter opposed the Motion, noting that dismissal of a Complaint less than two years old
was not authorized by NRCP 41(e). Ex. 4, Opposition. Additionally, Hunter submitted an
affidavit from his wife, who testified that Hunter had suffered severe health problems during the
pendency of the case, including heart problems, pneumonia, dangerously high blood pressure, and
mini-strokes that caused temporary blindness. Sce Ex. 4, Opposition; Affidavit of Marguerite
Hunter.

A hearing was held on September 13, 2011. During the hearing, which lasted nine
minutes, Gang’s counsel acknowledge awareness of Hunter’s health issues. Ex. 5, Transcript,
2:7-9. Counsel also made statements, unsupported by any evidence, regarding purported

conduct by Hunter. /d at Finally, Gang’s counsel acknowledged that no answer or counterclaim

2 That statement, made in August 2011, is belied by the billing entries submitted by Gang’s counsel in support of his
Motion for Attorneys fees, which detail communication between the parties’ counsel regarding settlement or
extensions for responsive pleading in August, September, October, November and December 2010, and in January,
March , April, July, and the first weeks of August 2011.

3
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had been filed. Indeed, he even stated that “Mr. Gang needs a shot to file his counterclaim and we
need to move forward.” This Court made comments suggesting a disagreement with the well-
established legal docirine of adverse possession. Id. at 4:23-6:3.

Even though 1) the Motion was brought only a year and one half after the complaint had
been filed; 2) Gang acknowledged that he himself was responsible for the initial delay in
responding and that he had never filed an answer and or any counterclaims; and 3) Gang
acknowledged Hunter’s health problems, the Court granted the motion. The Court made no oral
findings in granting the Motion. However, this Court subsequently executed an order containing
factual findings wholly unsupported by any evidence in the record. Ex. 6, Order. Gang’s counsel
submitted the order to the Court despite the fact that Hunter’s counsel had pointed out the lack of
evidentiary support for those factual findings. See Ex. 7, Email Exchange, Cowden to Hanseen.

The Court’s ruling essentially purports to have grant summary judgment, even though no
motion for summary judgment was filed or briefed by the parties, no evidence in support of Mr.
Gang’s new raised contentions was presented, and Mr. Hunter was given no opportunity to
present evidence in support of his claims or to refute the contentions made by Gang.

A Notice of Appeal was filed on November 17, 2011. On November 28, 2011, Gang filed
his Motion for Attorneys Fees.

LEGAL ARGUMENT

L THERE IS NO EVIDENCE TO SUPPORT A FINDING THAT THIS MATTER IS
FRIVOLOUS.

The sole basis upon which Gang seeks attorneys fees is his claim that this action was
frivolous when filed. The record herein does not support such a conclusion.

In order to award attorneys fees pursuant to NRS 18.010(2)(a), the Court must find that
“the claim ... was brought without reasonable ground or to harass the prevailing party.” “To
support such an award, however, there must be evidence in the record supporting the proposition

that the complaint was brought without reasonable grounds or to harass the other party.” Kahnv.

Morse & Mowbray ,121 Nev. 464, 479, 117 P.3d 227, 238 (2005) (reversing award of fees where
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no evidence supported finding that claim was frivolous). The District Court abuses its discretion
if it makes such a finding in the absence of evidence to support that finding. Miller v. Jones, 114
Nev. 1291, 1300, 970 P.2d 571, 577 (1998). In Miller, the Court awarded fees on the basis of a
frivolous claim, even though the complaint had stated a prima facie cause of action, and key
factual allegations are supported by the record. The Supreme Court held the District Court had
abused its discretion in finding the claim frivolous, since evidence in the record supported the
claim.

Here, Hunter’s Verified Complaint stated prima facie causes of action for adverse
possession of and/or to quiet title to an easement or irrevocable license over the Property. The
key allegations therein—that Hunter constructed a berm on the Property in 1983, which berm has
existed continuously since then, have not been refuted by any evidence. Since Hunter’s
complaint was verified, the allegations therein constitute evidence in this matter. See Vaile v.
Fighth Judicial Dist. Ct., 118 Nev. 262, 272, 44 P.3d 506, 513 (2002) (acknowledging that
verified complaint can serve as evidence). Furthermore, the “factual” findings made by this
Court in the absence of any supporting evidence do not contradict Hunter’s key allegations.
Thus, nothing in the record even refute the evidence of Hunter’s key allegations. Accordingly, no

finding that the claim is frivolous can be supported by this record.

II. GANG IS JUDICIALLY ESTOPPED FROM SEEKING FEES FOR A TIME
PERIOD DURING WHICH HE CLAIMS THERE WAS NO ACTIVITY IN THE
CASE.

Even if Gang could be entitled to fees in this matter, he is judicially estopped from seeking
certain of the fees claim. The doctrine of judicial estoppel prevents a party from benefitting from
taking contradictory positions. Judicial estoppel applies when a “(1) the same party has taken
two positions; (2) the positions were taken in judicial or quasi-judicial administrative
proceedings; (3) the party was successful in asserting the first position (i.e., the tribunal adopted
the position or accepted it as true); (4) the two positions are totally inconsistent; and (5) the first
position was not taken as a result of ignorance, fraud, or mistake.” NOLM, LLC v. County of

Clark, 120 Nev. 736, 743, 100 P.3d 658, 663 (2004).

3
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Here, Gang has taken two inconsistent positions within this judicial proceeding. In his

Motion to Dismiss filed August 11, 2011, Gang asserted the following:

On December 4, 2009, Hunter filed his Complaint alleging claims for quiet title,
adverse possession, and declaratory relief. Hunter gave Gang an extension to
respond to the Complaint while the parties discussed a potential resolution. The
discussion, however, broke down over a year ago and Hunter became unresponsive
for extended periods of time. As a result, the matter is now going on two vears
without any occurrences.

Ex. 2, p. 3:8-13. Thus, Gang asserted that no settlement discussions had occurred during the
period of at least August 2010 - August 2011. This Court granted the Motion; indeed, this Court
executed Gang’s proffered order expressly “finding” that “settlement negotiations broke down
over a year ago.” Ex. 7, Order, Y 10. Thus, Gang was apparently successful in convincing the
Court that this was true,

However, the Motion for Attorneys fees seeks recovery of fees based on the following

time entries:

08/05/10 TSH

Review and analyze voice message from opposing attorney regarding matter.
Telephone call and leave voice message with opposing attorney returning call.
Telephone conference with oppoesing attorney regarding status, settlement,
and further legal action. Strategize regarding [redaction]

08/10/10 TSH

Review and analyze [redaction] from client regarding [redaction]

Prepare correspondence to opposing attorney regarding encroaching
argument, regarding settlement offer, and regarding interference with
confractual relations argument.

08/12/10 AGM
Review and revise correspondence to opposing attorney; office
conference.

08/13/10 TSH

Review and analyze voice message from client regarding [redaction]

Review and revise correspondence to opposing attorney regarding settlement,
encroaching analysis, intentional interference allegations, and status. Finalize
correspondence to opposing attorney.

08/25/10 AGM
Office conference; review email to Ferrario.

08/25/10 TSH . .
Review and analyze correspondence from client regarding [redacted]
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Make revisions and forward correspondence to opposing attorney. Prepare
correspondence to client regarding [redaction]

09/21/10 TSH
Review and analyze correspondence from opposing attorney regarding

settlement status. Review prior settlement correspondence for potential

settlement alternatives. Prepare correspondence to client regarding [redaction]

09/22/10 TSH

Review and analyze voice message from client. Telephone calls and

leave voice messages for client. Telephone conference with client.

Additional telephone conference with client regarding

Prepare correspondence to oppesing attorney regarding telephone conference
with discussion of counteroffer and status of matter prior to response to
complaint.

09/29/10 TSH

Review and analyze correspondence from client regarding [redaction]

Prepare correspondence to opposing attorney regarding further developments
and discussing same in relation to matter, further litigation, and settlement.

10/29/10 TSH

Prepare correspondence to opposing attorney regarding status,

settlement, and failure to respond and receipt of previous

correspondence. Prepare correspondence to client providing update regarding status
of matter.

11/12/10 TSH
Prepare correspondence to opposing attorney regarding status of review
of settlement offers. Prepare correspondence to client providing update.

12/03/10 TSH

Review and analyze correspondence from opposing attorney regarding
status of plaintiff and seftlement. Prepare correspondence to client
providing update. Prepare correspondence to opposing attorney
inquiring regarding further update.

01/12/11 TSH

Research court docket to follow up regarding any filings not served,
potential case reassignment, and orders from court or discovery.

Confirm status of response and correspondence from opposing attorney.

03/23/11 TSH
Prepare further correspondence to opposing attorney regarding status matter, outlook,
prior negotiations, and resolution.

04/25/11 TSH

Review and analyze correspondence from client regarding status of

matter. Research court docket to determine whether any further filings

have taken place. Prepare correspondence to client regarding status.
Prepare correspondence to opposing attorney regarding status, options,
and moving forward.

07/27/11 TSH
Prepare correspondence to opposing attorney in follow up to conference

7
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at court, contact with Hunter, and action in case.

08/01/11 TSH

Prepare correspondence to opposing attorney following up regarding
status of matter and outlook. Prepare correspondence to client
regarding [redaction]

08/02/11 TSH

Review and analyze correspondence from opposing attorney regarding
discussions with client. Prepare correspondence to client regarding [redaction]
Further preparation of motion to dismiss.

Motion, Ex. A, pp. 6-8 (emphasis added). As can be seen, these time entries include time spent
by Gang’s attorneys for engaging in settlement negotiations with Hunter’s counsel.

In seeking such recovery, Gang takes a position that is “totally inconsistent™ with that
taken in his Motion to Dismiss, as he now seeks recovery of fees expended for settlement
negotiations he had previously claimed had not occurred. There is no reasonable basis to assume
that the inconsistent positions were taken by mistake.

Gang has taken inconsistent positions, and has already benefitted from his prior version of
the purported facts in this proceeding. Accordingly, he must be judicially estopped from
recovering fees incurred for participation in settlement negotiations during a period of time he

claimed such negotiations had ceased.

III. GANG SHOULD NOT BE REIMBURSED FOR FEES FOR PREPARATION OF
COURT DOCUMENTS NEVER FILED.

Gang is not entitled to attorneys fees incurred for the preparation of court pleadings never
filed. Gang never filed an answer or counterclaim in this action; indeed, such a filing was the
next step required in the litigation - the only option available to Hunter would have been to seek a
default judgment against Gang. Yet, in what can only be considered the height of chuztpa,” Gang
actually seeks recovery of fees for the preparation of a answer and counterclaim. The billing

entries for which Gang seeks reimbursement include the following entries:

3 “The classic definition of chutzpa is, of course, this: ChAmzpa is that quality enshrined in a man who, having killed
his mother and father, throws himself on the mercy of the court because he is an orphan.” Embury v. King, 361 F.3d
562, 566 (9" Cir. 2004), guoting Leo Rosten, The Joys of Yiddish 94 (1971).
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02/09/10 TSH

Begin to prepare answer to complaint. Telephone call and leave
telephone message with Bill. Telephone conference with Bill regarding

02/09/10 TSH

Conduct legal research regarding [redaction] Preparation of affirmative defenses in
support of
answer (o complaint.

02/09/10 TSH
Begin preparation of counterclaim

02/26/10 TSH

Make additions to complaint to incorporate additional causes of action
and affirmative defenses. Prepare correspondence to Bill forwarding
draft of complaint and [redaction]

Motion, Ex. A, pp. 3-4. Despite the fact that an answer and counterclaim were apparently
prepared in February, 2010, these documents were never filed.

An award of attorneys fees must include a finding that such fees are reasonable and
justified. Beattie v. Thomas, 99 Nev. 579, 589, 668 P.2d 268, 274 (1983) (noting that it is an
abuse of discretion to award the full amount of requested attorney fees without making “findings
based on evidence that the attorney's fees sought are reasonable and justified”). Fees for
preparation of documents never used in the litigation cannot be considered reasonable or justified.
A claim for recovery of such fees is particularly offensive, given that had the answer and
counterclaim actually been filed, this litigation could have proceeded. Instead, Gang continued to
delay the filing of an answer, stemming off a default with inquiries regarding settlement.

No fees may be awarded where the actions taken were clearly not necessary to the
litigation. Accordingly, any fees for preparation of an answer and a complaint must be denied.
CONCLUSION

Gang has failed to present sufficient evidence upon which a finding that this cause of
action was frivolous may be based. Indeed, the only evidence that exists in this record is the
Verified Complaint, the allegations of which have never been denied by Gang. Additionally, the

Motion seeks recovery of fees that Gang is judicially estopped from seeking, as well as for fees
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that were not reasonably incurred. Accordingly, the Motion for Fees must be denied.

DATED this 8" day of December, 2011.

GREENBERG TRAURIG, LLP

7

W, ESQ.
vada Bar No. 1625

LESLIE S. GODFREY, ESQ.
Nevada Bar No. 10229

3773 Howard Hughes Parkway
Suite 400 North

Las Vegas, Nevada 89169
Telephone: (702) 792-3773

Attorneys for Plaintiff Richard A. Hunter
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CERTIFICATE OF MAIL

I hereby certify that I am employed in the law office of GREENBERG TRAURIG, and
that on the 8" day of December, 2011, I served a copy of the foregoing OPPOSITION TO
MOTION FOR ATTORNEYS FEES, in accordance with Rule 5, by depositing the same in the

U.S. Mails, postage prepaid, in Las Vegas, Nevada, addressed to the following:

Albert G. Marquis, Esq.
Tye S. Hanseen, Esq.

10001 Park Run Drive

Las Vegas, Nevada 89145
Attorneys for William Gang

= e e

An employee of GREENBERG TRAURIG
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MARK E. FERRARIO, ESQ.
NEVADA BAR NoO. 1625 s
Luis A. Ayon, ESQ. SLLonT
NEVADA BAR No. 9752 s
GREENBERG TRAURIG, LLP TETO b e
3773 Howard Hughes Parkway, Suite 400 North B
Las Vepas, Nevada 89169
Telephone: (702) 792-3773
Facsimile: (702) 792-9002
Email: ferrariom@gtlaw.com

ayonl@gtlaw.com
Attorneys for Plaintiff Richard A. Hunter

DISTRICT COURT
CLARK COUNTY, NEVADA
RICHARD A, HUNTER, an individual, Case No. 09-A- | (4] l»\ 17 L
Plaintiff, Dept No. \gf ] ] /
V.

VERIFIED COMPLAINT
WILLIAM GANG, an individual, and DOL

DEFENDANTS 1 through 10, and ROL: Arbitration Exemption
CORPORATIONS 1 through 10, inclusive, Matter Concerns Real Property

Injunctive Reliel Requested

Defendants.

Plaintiff, Richard A. Hunter (*PlaintiiT”), by and through his counsel, the law firm of
Greenberg Traurig, LLP, hereby complains against Defendant William Gang (hereinafler “Gang”
or “Defendant”), and alleges the following:

PARTIES

. Plaintifl Richard A. Hunter is, and was al all times relevant hereto, a resident of

Clark County, Nevada, and the owner of a certain parcel of real estate, commonly known as 9500

Pinion Dr,, Clark County, Nevada, with an APN# of 174-20-402-004, which was recorded with

LV 418,959,769v1 12-4-09
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the Clark County Recorder’s office on or around September of 1980 as instrument number
19910910/00588 (the “Property™).!

2. Defendant William Gang, upon information and belief, is a resident of Clark
County, Nevada, and the owner of a certain parcel of real estate with an APN# of 174-20-303-
002, which was recorded with the Clark County Recorder’s office on or about March 6, 2002 as
instrument number 20020306/00520 (the “Defendant’s Property™). Defendant’s Property is a
vacant lot that shares a common boundary with the Property.

3. The true names and capacities, whether individual, corporate, associate, or
otherwise of Defendants DOE INDIVIDUALS 1 through 10 and ROE CORPORATIONS 1
through 10, including, but not limited to, employers, franchisors, agents, employees, or related to
persons or entities are not currently known to Plaintiff and therefore cannot yet be named herein,
and therefore Plaintiff sues said Defendants by such fictitious names. Plaintiff is informed and
believes, and on such basis alleges, that each of the Defendants designated as DOE
INDIVIDUALS 1 through 10 and ROE CORPORATIONS 1 through 10 is responsible in some
manner for the events and occurrences referred to in this Complaint, and/or owes money to
Plaintiff and/or may be affiliated with one of the other Defendants, and/or is the alter-ego of
Defendants. Plaintiff will seek leave of this Court to amend this Complaint and insert the true
names and capacities of DOE INDIVIDUALS 1 through 10 and ROE CORPORATIONS |
through 10, when the same have been ascertained and to join said Defendants in this action.

COMMON ALLEGATIONS
4, On or around 1980, Plaintiff acquired and became owner of the Property.
5. On or around 1983, Plaintiff discussed with Defendant's predecessor in interest

that the flow of water was running onto Plaintiff’s property such that it was causing flooding on

certain parts of the Property.
6. Due to the water flow Plaintiff on or around 1983, Plaintiff built a berm on Gang’s
property.

' The Clark County Recorder’s office lists that the instrument was recorded in 1991, but recorder’s website only lists
documents that were recorded after 1991,

LV 418,959, 789vY1 12-4-08
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7. Until 2009, no one, including Gang or his predecessor-in-interest, objected to
building or existence of the berm. '

8. The portion of Defendant’s Property on which the berm is located (the *Disputed
Property”) is on or near the boundaries of the parties’ property.

9. The berm was essential to Plaintiff in order to prevent the natural flow of water
from flooding portions of Plaintiff’s property and for continued use and enjoyment of the
Property.

10.  The berm has existed on the Disputed Property for approximately 25 years.

11.  In the 25 years in which the berm existed, Plaintiff never received any complaihts
concerning the existence of the berm.

12.  Prior to obtaining ownership to the Defendant’s Property, upon information and
belief, Defendant was aware of the berm on the Disputed Property.

FIRST CLAIM FOR RELIEF
(Quiet Title)

13.  Plaintiff restates and incorporates herein by reference the allegations contained in
the above and foregoing paragraphs.

14, In Nevada, actions in which parties with a competing interest in the same property
is governed by NRS §40.010.

15.  The parties, each of them, by their claims and actions, have asserted an ownership
interest in the Disputed Property.

16.  The Plaintiff is seeking a judicial determination that: Plaintiff is the rightful owner
of the Disputed Property, and that the Court quiet title to Disputed Property and extinguish any
ownership interest the Defendant may have in the Disputed Property in favor of the Plaintiff.

17.  Plaintiff has been required to obtain legal counsel to prosecute this action, and is
entitled to an award of its attorneys’ fees and costs incurred herein, both as special damages, and
pursuant to statutory and contractual provisions allowing for the recovery of such fees and costs.
11/

111
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SECOND CLAIM FOR RELIEF
(Injunctive Relief)

18.  Plaintiff restates and incorporates herein by reference the allegations contained in
the above and foregoing paragraphs.

19.  Plaintiff and Defendant’s predecessor in interest had an understanding that
Plaintiff was permitted to build a berm on the Disputed Property.

20. Based on this understanding, Plaintiff built a berm and relied on the ame in
developing his property.

21.  The understanding between Plaintiff and Defendant’s predecessor in interest
created an irrevocable license in favor of Plaintiff such that Plaintiff was permitted to use the
Disputed Property.

22.  Such irrevocable license was relied upon by Plaintiff and Plaintiff has incurred
substantial expense in relying on Defendant’s predecessor in interest.

23.  Moreover, the continued use of the Disputed Property has created an easement on
the Disputed Property either implied or by prescription.

24.  As such, Plaintiff is entitled to rely on, and has relied on, the conduct of
Defendant’s predecessor in interest.

25.  Defendant is bound and obligated to honor the irrevocable license and/or easement
Plaintiff has obtained on the Disputed Property.

26, Defendant’s attempt(s) to eject Plaintiff from the Disputed Property, and/or to
revoke Plaintiff’s irrevocable license or easement is improper and without justification.

27.  Plaintiff requests that the Court enjoin Defendant from any and all attempts to
prevent Plaintiff from use and enjoyment of the Disputed Property.

28.  Plaintiff does not have an adequate remedy at law if Defendant is permitted to
eject Plaintiff from the Disputed Property, and/or revoke the irrevocable license or easement
Plaintiff possesses for his use and enjoyment of the Disputed Property.

29.  Plaintiff requests that the Court enjoin Defendant ﬁﬁm any and all attempts to

prevent Plaintiff from use and enjoyment of the Disputed Property.

4
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30. Plaintiff has been required to obtain legal counsel to prosecute this action, and is
entitled to an award of its attorneys’ fees and costs incurred herein, both as special damages, and
pursuant to statutory and contractual provisions allowing for the recovery of such fees and costs.

THIRD CLAIM FOR RELIEF
(Adverse Possession)
_ 31.  Plaintiff restates and incorporates herein by reference the allegations contained in
the above and foregoing paragraphs. |

32.  Plaintiff has a hostile claim for title to the Disputed Property which is adverse to
Defendant’s claim to the same property.

33.  This is evidence by: (i) .Plaintift“s continued use of the Disputed Property for over
15 years; (ii) such use of the Diéputed Property was open and obvious for anyone to witness; and
(iii) such continued use of the Disputed Property was without Defendant’s express permission..

34.  Plaintiff has been required to obtain legal counsel to prosecute this action, and is
entitled to an award of its attorneys’ fees and costs incurred herein, both as special damages, and
pursuant to statutory and contractual provisions allowing for the recovery of such fees and costs.

FOURTH CLAIM FOR RELIEF
(Declaratory Relief)

35.  Plaintiff restates and incorporates herein by reference the allegations contained in
the above and foregoing paragraphs.

36. A dispute and actual controversy exists between the parties relative to the
ownership of the Disputed Property.

37.  Plaintiff are entitled to declaration that cither: l(i) Plaintiff has adversely possessed
the Disputed Property, and therefore, is the owner of the Disputed Property; (ii) Defendant’s
predecessor in interest granted an irrevocable license to enjoy use of the Disputed Property and
Defendant, through the actions of his predecessor in interest, is enjoined from interfering with that
irrevocable license; (iii) an easement has been created, through Defendant’s predecessor in
interest, such that, Plaintiff is entitled to possession and use of the Disputed Property, and
Defendant is estopped from revoking the easement; or (iv) that a boundary disputed existed

J
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between Plaintiff and Defendant’s predecessor in interest, and that, Defendant’s predecessor in
interest acquiescenced to the boundary of the parties’ respective properties, such that Plaintiff
took possession of the Disputed Property.

38.  Plaintiff has been required to obtain legal counsel to prosecute this action, and is
entitled to an award of its attorneys’ fees and costs incurred herein, both as special damages, and
pursuant to statutory and contractual provisions allowing for the recovery of such fees and costs.

WHEREFORE, Plaintiff prays for relief in favor of Plaintiff and against Defendants, as

follows.

m\

1. That the Court quiet title to the Disputed Property;

2, For declaratory relief;,
3. For injunctive relief;
4, For attorneys’ fees and costs incurred herein, both pursuant to any contract, statute

or rule allowing for the same, and also as special damages incurred herein; and

5. For such other and further relief as this Court may deem just and proper.
DATED this j_/_’ﬁay of December, 2009.

LV 418,959, 765v1 12-4-09
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'MARK E. FERRARIO, ESQ.

NEVADA BAR NO, 1625

Luis A. AYON, ESQ.

NEVADA BAR NO. 9752

3773 Howard Hughes Parkway

Suite 400 North

Las Vegas, Nevada 89169

Telephone: (702) 792-3773

Attorneys for Plaintiff Richard A. Hunter
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VERIFICATION

STATE OF NEVADA )
)ss
COUNTY OF CLARK )

I, Richard A. Hunter, declare, under penalty of perjury, that the following statement is

I am the named Plaintiff in the above-entitled action. I have read the COMPLAINT and
know of the contents therein. The same is true of my knowledge, except as to those matters

therein stated on information and belief, and as to those matters, I believe them to be true.

SUBSCRIBED and SWORN to before me
this \J day of December, 2009.

= (.

Notary Public in 4nd for said Coutty and State

> NOTARY PUBLIC B
%) STATE OF NEVADA |

County of Clark
S. RENEE HOBAN

L
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Marquis Aurbach Coffing

ALBERT G. MARQUIS, ESQ.

Nevada Bar No. 1919

TYE S. HANSEEN, ESQ.
Nevada Bar No. 10365
10001 Park Run Drive

Las Vegas, Nevada 89145
Telephone: (702) 382-0711
Facsimile: (702) 382-5816
amarquis@maclaw.com
thanseen@maclaw.com

‘l Attormeys for William Gang

RICHARD A. HUNTER, an individual,
Plaintiff, Case No.: A-09-604877-C

vs.

WILLIAM GANG, an individual, and DOE
DEFENDANTS 1 through 10, and ROE
CORPORATIONS 1 through 10, inclusive,

Defendants.

DISTRICT COURT
CLARK COUNTY, NEVADA

Dept. No.: VI

WILLIAM GANG’S MOTION TO DISMISS
Defendant William Gang (“Gang™), by and through his attorneys of record, Marquis
Aurbach Coffing, hereby files his Motion to Dismiss. This Motion is based on the following

iy
/11
/11
111

Page I of 5
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Memorandum of Points and Authorities, the pleadings and papers on file herein, and any oral
argument by counsel permitted at the hearing on this matter.

Dated this L{ day of August, 2011.

MARQUIS AURBACH COFFING

’ R

—
R
Albert G, Marquis, Esq. )
Nevada Bar No. 1919
Tye S. Hanseen, Esq.
Nevada Bar No. 10365
10001 Park Run Drive
Las Vegas, Nevada 89145
Attorneys for William Gang

NOTICE OF MOTION
You and each of you, will please take nofice that the foregoing MOTION TO DISMISS
, 2011, at the hour of _

will come on regularly for hearing on the day of

__m., or as soon thereafier as counsel may be heard, in Department VIII in the above-

referenced court.

Dated this _’_{_ day of August, 201 1.

MARQUIS AURBACH COFFING

e i ——
Albert G. Marqiits, E5q.
Nevada Bar No. 1919
Tye S. Hanseen, Esq.
Nevada Bar No. 10365
10001 Park Run Drive
Las Vegas, Nevada 89145
Attorneys for William Gang

Page2 of 5
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MEMORANDUM OF POINTS AND AUTHORITIES

L INTRODUCTION

Defendant Gang respectfully requests that this Court dismiss Richard Hunter’s
(“Hunter”) Complaint as a result of his failure to prosecute this action. Hunter has failed to
diligently pursue his claims, or request the matter be brought to trial. Hunter’s lack of action and
effort justifies dismissal with prejudice.
II. STATEMENT OF FACTS

On December 4, 2009, Hunter filed his Complaint alleging claims for quiet title,

injunctive relief; adverse possession, and declaratory relief.! Hunter gave Gang an extension to
respond to the Complaint while the parties discussed a potential resolution. The discussions,
however, broke down over a year ago and Hunter became unresponsive for extended periods of
time. As a result, the matter is now going on two years without any occurrences.

IIl. LEGAL ARGUMENT
Gang respectfully requests the dismissal of Hunter’s Complaint for his failure to
prosecute. “When a case has long been neglected and no adequate excuse is offered for the

neglect, an inference arises that the case lacks merit . . .” Hassett v. St. Mary's Hospital Ass’n,

86 Nev. 900, 906, 478 P.2d 154, 158 (1970). The element necessary to justify dismissal for
failure to prosecute is lack of diligence on the part of the plaintiff. Moore v. Cherry, 90 Nev.
390, 395, 528 P.2d 1018, 1022 (1974). The duty rests upon the plaintiff to use diligence at every
stage of the proceeding to expedite the case to final determination. Thran v. First Judicial
District Court, 79 Nev. 176, 181, 380 P.2d 297, 300 (1963). The Defendant on the other hand, is
required only to meet the Plaintiff step by step as the latter proceeds. Id.

Here, given Hunter’s lack of activity, dismissal is proper. This matter is now going on
two years. Gang has attempted frequent contact with Hunter throughout the pendency of the

Complaint. Specifically, Gang has made multiple attempts to get Hunter to resolve the matter or

! See Complaint on file herein.

Page 3 of §
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move forward with litigation. Hunter, however, has done neither” Hunter has failed to
diligently pursue the claims as well as request the matter be brought to trial. Hunter’s lack of
action and effort justifies dismissal with prejudice. Moreover, based on the lack of prosecution,
the Cowrt is well within the use of its sound discretion to dismiss Hunter’s claims for failure to
take any reasonable steps to prosecute this action.
IV. CONCLUSION

Gang respectfully requests the Court take action against Hunter’s failure to make strides
toward pursuing his claims. Hunter filed his claims over a year and a half ago and nothing has
happened. As a result, Hunter’s lack of action watrants dismissal.

Dated this / { day of August, 2011.

MARQUIS AURBACH COFFING

" ﬁﬁmﬁuﬁ“ﬁzr' .

AlberR & —.

Nevada Bar No. 1919

Tye 8. Hanseen, Esq.
Nevada Bar No. 10365
10001 Park Run Drive

Las Vegas, Nevada 89145
Attomeys for William Gang

? Gang understands that Hunter may be experiencing some health concerns, but Gang has no independent
knowledge of any health concerns. ¥ Hunter is experiencing health. concerns, Gang empathizes with him,

Page 4 of §
- ' MAC:11526-001 1409565_2.D0C
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CERTIFICATE OF SERVICE

I hereby certify that the foregoing WILLIAM GANG’S MOTION TO DISMISS was
submitted electronically for filing and/or service with the Eighth Judicial District Court on the
"'PB day of August, 2011. Electronic service of the foregoing document shall be made in

accordance with the E-Service List as follows:*

N/A

I further certify that I served a copy of this document by mailing a true and correct copy

thereof, postage prepaid, addressed to:

Mark E. Ferrario, Esq.
Luis A. Lyon, Esq.
Greenberg Traurig, LLP
3773 Howard Hughes Parkway, Suite 400 North
Las Vegas, Nevada 89169
Attorneys for Richard A, Hunter

Rosie Wesp, an emiloyee of
Marquis Aurbach-Coffing

* Pursuant to EDCR 8.05(a), each party who submits an E-Filed document though the E-Filing System

consents to electronic service pursuant to NRCP 5(b)(2)(D).

Page 5 of 5
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MARQUIS AURBACH COFFING P.C.

Bill Gang November 7. 2011
Invoice 209718
Page 3
Date  Atty Description Hours Amount
matter. Prepare correspondence 1o opposing counsel following up
recgarding conference. Review and analyze correspondence from
opposing counsel confiring conference and prepare correspondence to
client confirming same. Telephone call to Bill confirming conference.
01/12/10 TSH  Attend conference with opposing counsel, plaintiff, and clicnt to discuss 1.20 252.00
settlement of matter, including pre and post conference discussions
regarding GGG
01/12/10 AGM Attend meeting with Hunters. 0.50 212.50
01/13/10 TSH Prepare correspondence to Femranio regarding intentions surrounding 0.20 42.00
meeting at Mt, Springs and planning commission and potential purchase
of 5 acre parcel.

01/13/10 TSH Review and analyze comrespondence from Bill regarding [N 0.20 42.00
01/14/10 TSH Review and analyze voice message from Bill regarding 0.30 63.00
Telephone call and leave voice message with Bill,

Telephone conference with Bill regarding [INEENEEENENANN
.
01/15/10 TSH Review and analyze voice message from client regarding matter. 0.30 63.00
Prepare correspondence to opposing counsel regarding conference with
plaintiff and results of same. Review and analyzc correspondence from
opposing counse] regarding measurements and anticipated meeting with
client. Telephone conference with client regarding matter.
01/15/10 TSH Telephone conference with opposing counsel regarding potential 0.40 84.00
resolution, status, and offer. Telephone conference with Bill regarding
01/18/10 TSH Review and analyze correspondence from Bill 0.10 21.00
01/20/10 TSH Review and analyze telephone message from Bill regarding 0.30 63.00
Telephone call and conference with Bill regarding
01/27/10 TSH Review and analyze correspondence from opposing counsel regarding 0.30 63.00
demand for responsive pleading, potential resolution, and discussions to
resolve matter. Prepare correspondence to opposing counsel regarding
status, resolution, responsive pleading, and current options to which Bill
is willing to agree.
02/04/10 TSH Prepare correspondence to opposing counsel regarding response to 0.10 21.00
complaint.
02/05/10 TSH Review and analyze correspondence from opposing counsel regarding 0.10 21.00
diagram and photos and prepare correspondence to opposing counsel
regarding same.
02/09/10 TSH Begin to preparc answer to complaint. Tclcphone call and leave 0.60 126.00
telephone message with Bill. Telephone conference with Bill regarding
16
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Bill Gang

MARQUIS AURBACH COFFING P.C.

November 7. 2011
Invoice 209718

Page 4

Date  Atty

02/09/10 TSH

02/09/10 TSH
02/09/10 TSH

02/10/10 TSH

02/16/10 TSH

02/22/10 TSH

02/22/10 TSH

02/23/10 TSH

02/23/10 TSH

02/24/10 TSH

02/24/10 TSH

02/25/10 TSH

02/26/10 TSH

02/26/10 TSH

03/02/10 TSH

Description
matter. Prepare correspondence to opposing counsel regarding matter.

Conduct legal research regarding NG
I
I I'rcparation of affirmative defenses in support of

answer to complaint.

Begin preparation of counterclair
]

Telephone call from Bill and conference with Bill regarding IR

Telephone calls from and conferences with opposing counsel regarding
matter, status, and facts. Review and analyze correspondence from
opposing counsel and forward correspondence to opposing counsel
regarding matter.

Telephone call from Ferrario regarding matter. Telephone call and
leave telephone message with Femrario. Telephone conference with
Ferrano regarding matter.

Telephone call and conference with Bill regarding |GG
I

Review and analyze photographs received from client as to
encroachment and drainage pipe. Prcpare correspondence to opposing

counsel regarding drainage pipe, survey, and survey expense. Prepare
comespondence to Bill
Strategize regarding IS

Review and analyze correspondence from opposing counsel regarding
pipes and drainage and forward same to Bill for review.

Review and analyze correspondence from Bill regarding matter.

Prepare correspondence to Bill regarding N

Telephone conference with Bill regarding |GG
I ©:cparc correspondence to opposing counsel
regarding history, drainage issue, injunction, survey, litigation, settlement
offers, and status conference.

Prepare correspondence to opposing counsel regarding status of
response and resolution of current issues. Prepare correspondence to
Bill regarding matter.

Review and analyze corespondence from Ferrario regarding matter
and also from Bill.

Make additions to complaint to incorporate additional causes of action
and affirative defenses. Prepare correspondence to Bill forwarding

draft of complaint and NN

Review and analyze correspondence from Mark and Bill and prepare

Telephone call from and conference with Bill Gang regarding I

Hours

1.10

0.70

0.40

0.40

0.30

0.10

(.40

0.70

0.10

0.40

1.10

0.10

0.10

1.00

0.10

Amount

231.00

147.00

84.00

8400

63.00

21.00

84.00

147.00

21.00

84.00

231.00

21.00

21.00

210.00

21.00

17
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MARQUIS AURBACH COFFING P.C.

Bill Gang

November 7. 2011
Invoice 209718

Page 7

Date  Atty Description

I Pr:parc corespondence to client

responding

08/12/10 AGM Review and revise correspondence to opposing attomey; office
conference.

08/13/10 TSH Review and analyze voice message from client regarding | N
Review and revise correspondence to
opposing attomney regarding settlement, encroaching analysis, intentional
interference allegations, and status. Finalize corrcspondence to
opposing attorney.
08/17/10 TSH Finalize correspondence to opposing attomey regarding status and
settlement. Review and analyze correspondence to opposing attorney

regarding letter. Prepare comrespondence to opposing attomey
regarding letter and discussions to resolve matter.

08/24/10 TSH Review and analyze corrcspondence from client regardingl i N
I Prcpare correspondence to

client regarding NN
e

08/25/10 AGM Office conference; review email to Ferrano.

08/25/10 TSH Telephone conference with Bill regarding [ GGG
I Prcparc correspondence to opposing
attomey regarding Bill's position, status, and settlement. Strategize
regarding

08/25/10 TSH Review and analyze correspondence from client regarding il .
I M-kc revisions and forward

correspondence to opposing attorney. Prepare correspondence to client
regarding

09/01/10 TSH Prepare correspondence to client providing update regarding—

09/21/10 TSH Review and analyze correspondence from opposing attomey regarding
settlement status. Review prior settlement cormrespondence for potential
settlement alternatives. Prepare correspondence to client regarding

09/22/10 TSH Review and analyze voice message from client. Telephone calls and
leave voice messages for client. Telephone conference with client,
Additional telephone conference with client regarding
Prepare correspondence to
opposing attorney regarding telephone conference with discussion of
counteroffer and status of matter prior to responsc to complaint.
09/29/10 TSH Review and analyze correspondence from client regarding [N
TR Prcpare correspondence to opposing

attomey regarding further developments and discussing same in relation
to matter, further litigation, and settlement.

10/26/10 TSH Prepare correspondence to opposing attorney regarding status,
settlement, and failure to respond and receipt of previous
correspondence. Prepare correspondence to client providing update

Hours

0.30

0.30

0.10

0.20

0.40
1.40

0.50

0.20

0.50

1.00

0.40

0.20

Amount

127.50

63.00

21.00

42,00

170.00
29400

105.00

42.00

105.00

210.00

84.00

42.00
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MARK E. FERRARIO, ESQ.

Nevada Bar No. 1625

LESLIE S. GODFREY, ESQ.

Nevada Bar No, 10229

GREENBERG TRAURIG, LLP

3773 Howard Hughes Parkway, Suite 400 North

Las Vegas, Nevada 89169

Telephone: (702) 792-3773

Facsimile: (702) 792-9002

Email: ferrariom@gtlaw.com
godfreyl@gtlaw.com

Attorneys for Plaintiff Richard A. Hunter

CLERK OF THE COURT

DISTRICT COURT
CLARK COUNTY, NEVADA

RICHARD A. HUNTER, an individual, Case No. A-09-604877-C

Plaintiff, Dept No. VIII
V.
OPPOSITION TO MOTION TO
WILLIAM GANG, an individual, and DOE DISMISS

DEFENDANTS 1 through 10, and ROE
CORPORATIONS 1 through 10, inclusive,

Date of Hearing: Sept. 13, 2011
Defendants. Time of Hearing: 8:00 a.m.

Plaintiff, Richard A. Hunter (“Plaintiff”), by and through his counsel, the law firm of
Greenberg Traurig, LLP, hereby submits this Opposition to the Motion to Dismiss (“Opposition™)
filed by Defendant William Gang (“Defendant”).

/11
11
111
/11
/71
/111
/1

LV 419,510,334v1 8-29-11
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This Opposition is supported by the following memorandum of points and authorities, the
pleadings and papers on file herein and any oral argument the Court may entertain at the hearing
on the motion.

DATED this 24 ay of August, 2011.

GREENBERG TRAURIG, LLP

%@ gm%ﬂr

MA.R.K E. FERRARIO, ESQ.

Nevada Bar No. 1625

LESLIE S. GODFREY, ESQ.

Nevada Bar No. 10229

3773 Howard Hughes Parkway

Suite 400 North

Las Vegas, Nevada 89169

Telephone: (702) 792-3773

Attorneys for Plaintiff Richard A. Hunter

MEMORANDUM OF POINT D AUTHORITIES
L INTRODUCTION AND SUMMARY OF FACTS.

This case involves a dispute over a portion of land upon which Plaintiff built a berm to
prevent the natural flow of water onto his property more than twenty-five years ago. On or about
December 9, 2009, Plaintiff filed his complaint against Defendant for quiet title, injunctive relief,
declaratory relief, and adverse possession regarding this disputed portion of property. See
Complaint on file herein. Since Plaintiff filed his complaint, he has been suffering from serious
medical conditions that interfere with his ability to focus on this litigation, including heart
problems, a sertes of mini strokes that temporarily left Plaintiff without eye sight, pneumonia, and
most recently he has had difficulty controlling dangerously high blcod pressure. See the Affidavit
of Margueritte Hunter filed herewith.

Despite knowing of these hardships, Defendant now requests that this Court dismiss
Plaintiff’s Complaint. In his Motion to Dismiss for Failure to Prosecute, Defendant cites to
various authorities indicating that the Court has discretion to dismiss a matter if a Plaintiff does
not diligently pursue the matter. Defendant fails to cite language within these authorities which

clearly indicate that such a motion is only proper after the passing of two years. Two years has

LV 419.510,334v71 8-29-11
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not yet passed in this case, and as a result, Defendant’s motion is premature. Nonetheless, even if
the Court considers Defendants’ premature motion, any delay that has occurred as a result of
Plaintiff’s health condition should be excused by this Court, Based on these two issues, Plaintiff
requests that this Court deny Defendant’s Motion to Dismiss.

IL LEGAL ARGUMENT

As a general policy, Courts prefer that a matter be tried on its merits. See Hassett v. St.
Mary's Hospital Ass'n, 86 Nev. 900 (1970). Plaintiff acknowledges that when a matter is not
pursued diligently, the Court has discretion to dismiss it. /d. The Court should not dismiss this
matter for two reasons: first, Defendant is not entitled to request that the matter be dismissed, as
two years have not passed since the matter was filed, and second, Plaintiff’s delay is a result of
excusable neglect resulting from serious ongoing health problems.

Nevada Rule of Civil Procedure 41(e) provides in pertinent part, “[tJhe Court may in its
discretion dismiss any action for want of prosecution on motion of any party or on the court’s
own motion and after due notice to the parties, whenever plaintiff has failed for 2 years after
action is filed to bring such action to trial.” (emphasis added). Curiously, Defendant cites several

Nevada cases without any mention of the two-year threshold under the rule. See Motion. Further,

the cases cited by Defendant are distinguishable from the instant case in that they involve
situations where the complaint was filed more than two years prior to the filing of the motion to
dismiss. See Hassett v. St. Mary's Hospital Ass’n, 86 Nev. 900 (1970) (affirming district court’s
dismissal where defendant was not served with process for more than two years after filing of
complaint); see also Thran v. First Judicial District Court In and For Ormsby County, 79 Nev.
176 (1963) (affirming dismissal of complaint where motion to dismiss filed nearly four years after
the filing of the complaint). Finally, Moore v. Cherry, 90 Nev, 390 (1974) is distinguishable in
that Moore involved a case that had actually been set for trial almost two years after the complaint
was filed. However, in Moore, neither the plaintiffs nor their attorney appeared on the date of
trial. As a result, the district court entered a judgment dismissing the case with prejudice under
NRCP 41(b) and the Nevada Supreme Court affirmed. In this case, Plaintiff has not let this case

languish as many as four full years, nor has Plaintiff engaged in a conscious disregard of

3
LV 419,510,334v1 8-25-11
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scheduling orders issued by this Court. The Complaint was filed on December 9, 2009, two years
full years have not passed. Accordingly, this motion is not ripe, and the Court should deny
Defendant’s request on that basis alone.

Nonetheless, even if two years had passed, the Court should deny Defendant’s request.
The Court has the discretion to allow a Plaintiff time beyond the two year limitation, if the
Plaintiff can demonstrate excusable neglect. Monroe Ltd. v. Central Tel. Co., 91 Nev. 450, 538
P.2d 152 (1975). Unfortunately, Plaintiff has been suffering from serious medical conditions that
have interfered with his ability to focus on this litigation, including heart problems, a series of
mini strokes that temporarily left Plaintiff without eye sight, pneumonia, and most recently he has
had difficulty controlling dangerously high blocd pressure. See the Affidavit of Margueritte
Hunter filed herewith. These ailments have made it impossible for Plaintiff pursue this matter
until his health improves. Plaintiff has not intentionally neglected this case, but rather, has been
trying to focus on regaining his health, As such, Plaintiff respectfully requests that the Court
exercise its discretion to excuse Plaintiff’s failure to set the case for trial to date and allow
Plaintiff to take the necessary steps to either recover or appoint an appropriate representative to
pursue this matter on his behalf.
III. CONCLUSION

Based on the foregoing, Plaintiff respectfully requests that this Court deny Defendant’s
motion to dismiss.

DATED this?_?)\'&;y of August, 2011.

GREENBERG TRAURIG, LLP

%W J3ok e -

MARK E. FERRARIO, ESQ.

Nevada Bar No. 1625

LESLIE S. GODFREY, ESQ.

Nevada Bar No. 10229

3773 Howard Hughes Parkway

Suite 400 North

Las Vegas, Nevada 89169

Telephone: (702) 792-3773

Attorneys for Plaintiff Richard A. Hunter

LV 419,510,334vT 8-29-11
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CERTIFICATE OF SERVICE

Ihereby certify pursuant to N.R.C.P 5 that [ served the forgoing Opposition te Moetien to

Dismiss on:

Albert G. Marquis

Tye Hanseen

Marquis Aurbach Coffing
10001 Park Run Drive
Las Vegas, NV 89145

by causing a full, true, and corvect copy thereof to be sent by the following indicated
method

or methods, on the date set torth below:
g by mailing in a sealed, first class postage-prepaid envelop, addressed to the last-
known office address of the aftomney, and deposited with the United States Postal
Service in Las Vegas, Nevada,
by hand delivery.

by sending via overnight courier in a sealed envelope,

by faxing to the attorney at the fax number that is the last-known fax number.

I I

by electronic mail to the last known e-mail address.

DATED this 2/ day of Angust, 2011,

it less \amr—

An employee of Greenberg Traurig, LLP

tn

LV 419,510,334v? 8-20-11
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MARK E. FERRARIO, ESQ.

Nevada Bar No. 1625

LESLIE S. GODFREY, ESQ.

Nevada Bar No. 10229

GREENBERG TRAURIG, LLP

3773 Howard Hughes Parkway, Suite 400 North

Las Vegas, Nevada 89169

Telephone: (702) 792-3773

Facsimile: (702) 792-9002

Email: ferrariom@gtlaw.com
godfreyl@gtlaw.com

Attorneys for Plaintiff Richard A. Hunter

CLERK OF THE COURT

DISTRICT COURT
CLARK COUNTY, NEVADA

RICHARD A. HUNTER, an individual, Case No. A-09-604877-C

Plaintiff, Dept No. VIII
V.
AFFIDAVIT OF MARGUERITTE
WILLIAM GANG, an individual, and DOE HUNTER IN SUPPORT OF
DEFENDANTS 1 through 10, and ROE PLAINTIFF’S OPPOSITION TO
CORPORATIONS 1 through 10, inclusive, MOTION TO DISMISS

Defendants.
Date of Hearing: Sept. 13, 2011
Time of Hearing: 8:00 a.m.
STATE OF NEVADA )
) ss.
COUNTY OF CLARK )

I, MARGUERITTE HUNTER, being first duly sworn, under penalty of perjury, deposes

and states:
1. I am over 21 years of age and [ am competent to testify to the matters stated herein
based upon personal knowledge, except for those matters stated upon information and belief, and

to those matters, I believe them to be true.

2, This Affidavit is made in support of Plaintiff’s Opposition to Defendant’s Motion

to Dismiss for Failure to Prosecute.

LV 419,508,431v? 8-22-11
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3. I have been
filed on December 4, 2009.
4.
S. Since early
problems, including heart

eycsight, pneumonia, and r

informed and believe thereon that the Complaint in this matter was

I am the spopse of Plaintiff, Richard Hunter.

2009, Mr. Hunter has been suffering from a series of health related
roblems, a series of mini strokes that resulted in the temporary loss of

npost recently, Mr. Hunter and his physicians are struggling to control

dangerously high blood pre
6. Mr, Hunter

sure.

been attending to his health, and is cumrently unable to focus his

efforts on litigating this casg.

7. Plaintif d
FURTHER YOUR

SUBSCRIBED AND SWORN BEFORE

not intend to inappropriately delay or hinder the case at bar.
IANT SAYETH NAUGHT.

4

% W ;
MARGUERITTE HUNTER

Zﬁm day of A’Wﬂ
JF

B

ME this
l&k'l' .2011, CRTA R
o CLARK COBNTY
ARCUWARE
RAND IR T ST OF NEVADA
Bk PO, Gty Mo 05100811

NOTARY PUBLIC in and for
My Commission Expires:

S0 dam AN AN, i O BN Gl

id

:170 ty and State

] 'L,’LOlq
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CERTIFICATE OF SERVICE

x
‘

[ hereby certify pursuant 1o N.R.C.P 3 that [ served the Torgoing AFFIDAVIT O}
MARGUERITTE HUNTER IN SUPPORT OF PLAINTIFF'S OPPOSITION TO
MOTION TO DESMISS on:

Albert G, Marguis

Tye Hanseen |
Marguis Aurbach Colfing
10001 Park Run Drive
Las Vegas, NV §9145

by causing a fall, true, and correct copy thereof 10 be sent by the following indicated
method

or methods, on the date set forth below: |
w by mailing th a sealed, first class postage-prepaid envelop, addressed to the Jast-
known office address of the attorney, and deposited with the United States Postal

Service in Las Vepas, Nevada,

by hand delivery.

by sending via overnight courier in a sealed envelope.

O 0O O

by faxing 1o the attorney at the Fax number that 1s the last-known fax number.

[[] by electronic mail 10 the last known e-mail address.

DATED (his ¢ m_: day ol August, 201 1.

\otenid, \ st

EETTEPRRRIL PR I PPNy, R © b,

LV 419.508,431v? 8.22-11
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GH’GINA! CLERK OF THE GOURT

DISTRICT COURT
CLARK COUNTY, NEVADA

)
RICHARD HUNTER, )
; CASE NO. A604877
Plaintiff, ) DEPT.M
vs. )
)
)
WILLIAM GANG, ;
Defendant. ;

BEFORE THE HONORABLE DOUGLAS E. SMITH, DISTRICT COURT JUDGE
TUESDAY, SEPTEMBER 13, 2011

TRANSCRIPT OF PROCEEDINGS
WILLIAM GANG'S MOTION TO DISMISS

APPEARANCES:
For the Plaintiff: MARK E. FERRARIO, ESQ.
For the Defendant: TYE S. HANSEEN, ESQ.

RECORDED BY: JILL JACOBY, COURT RECORDER
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TUESDAY, SEPTEMBER 13, 2011 AT 8:15 A.M.

MR. HANSEEN: Good morning, Your Honor, Tye Hanseen of Marquis
Aurbach Coffing on behalf of Defendant William Gang. This is page 5.

THE COURT: Okay.

MR. FERRARIO: Mark Ferrario on behalf of the plaintiff, Your Honor.

MR. HANSEEN: Your Honor, first of all, we are very sympathetic to
Mr. Hunter's medical conditions, we are aware of those, and we wish him nothing
but well.

As to the motion pending before the Court, this has to do with some
property that is up in Mountain Springs which is located off of Highway 160 about
halfway in between Las Vegas and Pahrump.

It all arose, Mr. Hunter has about 2.5 acres up there, Mr. Gang has
about 20 acres. Mr. Hunter built within about six inches of his property line, literally
six inches. Two years ago, he tried to sell the property and the potential buyer
realized that hey, there might be an issue here, you built within six inches of the
property line and you've landscaped your backyard on Mr. Gang’s property. So the
deal fell through with Mr. Hunter. So what Mr. Hunter did, of course, was then turn
around and sue Mr. Gang to try to secure what was literally Mr. Gang's property for
his backyard. They tried to make a deal, it didn't work out. We're now going on two
years since the case started and here we sit, still nothing has happened.

This is not Mr. Hunter's first time around doing something like this. He

landscaped on Forest Service property in the same place, the Forest Service made
him take it out. He built a building on Forest Service property, Forest Service made

him take it out. He had an illegal easement up there which has now been
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eliminated. So this is a continuing pattern where he goes up there and tries to
amass property that is beyond his own boundaries.
Now, the current situation --
THE COURT: Are you saying Mr. Gang doesn't have the power of the Forest
Service?
MR. HANSEEN: No.
THE COURT: Okay.
MR. HANSEEN: No, | did not say -- well --
THE COURT: He doesn't, trust me.
MR. HANSEEN: Well, | wish that Mr. Gang could go up there and walk up
there with the authority and say: Hey, wipe this stuff out. But it hasn't happened.
So we've been up here two years. Even during this lawsuit, about
halfway in between, you know, six or eight months after it was filed, Mr. Hunter even
went up and staged a construction project for Mr. Gang'’s property. He dug up
Mr. Gang's land, installed this massive 18-inch, 24-inch drainage pipe which
currently sits underneath Mr. Gang'’s property.
And, you know, like we said, we're sympathetic to the health conditions,
we're aware of those, but we’'ve been going on now for two years. Andit's not a
berm. It's not a berm. They reference it as a berm, it's a backyard. It's literally, it's
a backyard that they have essentially commandeered that they are literally trying to
steal from Mr. Gang.
Now, again, we get the medical conditions, you know, we're not here to
cause Mr. Hunter harm, but it's time that the case gets going. We're going on two
years. You know, we either need to get this thing moving, Mr. Gang needs a shot to

file his counterclaim and we need to move forward or the case needs {o be
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dismissed, at a minimum, without prejudice. And if Mr. Hunter decides in two
months, six months, or whatever that he wants to proceed with the suit, so be it. But
it's been almost two years.

MR. FERRARIO: Do you want to -- do you want me to argue beyond
what'’s in the motion like -- like Mr. Hanseen did?

THE COURT: Well, | just think there's more to it than he's sitting on his rights
right now. | don't think he has a position and he's just filed a suit in hopes that
something sticks if he throws it against the wall.

MR. FERRARIO: Well, | beg to differ with you, Your Honor, | don't file suits
for that --

THE COURT: | know. That's why that's —

MR. FERRARIO: -- for that reason. Mr. Hanseen'’s brought a motion to
dismiss, the case hasn't even been on the books for two years. We filed an affidavit
from Mrs. Hunter. Unfortunately, Mr. Hunter has suffered serious health issues.

He -- in addition to the heart issues, he fell and hit his head a few years ago and it's
caused recurring neurological issues.

So | have no problem moving the case along. And the thing that | find
interesting -- and Your Honor points at us saying that we’re engaging in some
inappropriate conduct, that’s not the case at all. Mr. Hanseen and | have -- and it's
been a pleasure working with him -—- have tried on numerous occasions to resolve
this. The last thing you want to have is neighboring property owners fight over
things like this.

THE COURT: Do you -

MR. FERRARIO: | have a spin on why it hasn't settled.

THE COURT: -- argue that he did not landscape on Mr. Gang's property, is
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1 |[that your argument?
MR. FERRARIO: There is no question there is a -- a landscaping on
3 {|[Mr. Gang's property. Here's the beauty of this. It's Mr. Gang's property. If they
4 ||wanted to file a counterclaim, let them file a counterclaim, why hasn'’t he done that?
5 If we are out there digging on his property putting up a major
6 || construction project, why wasn't he parading in here getting an injunction to stop it?
7 |l He doesn't represent the Forest Service, | don't see them in here. The reality is the
8 || sale fell through because Mr. Gang interfered with the sale and we believe gave
9 llinaccurate information to the buyers about encroachment of a tennis court and what
10 {fhave you.
11 The only issue -- this thing’s been there for 25 years. If this -- if this
12 |lwas such an offending structure to Mr. Gang on about 20 -- | don't know how many
13 || feet of his property -- 20 or 40 feet of his property in the middle of nowhere, why
4 |iwasn't he in court getting us to remove it? Those are the questions the Court needs
15 ||to ask. This was open and obvious, it was done 25 years ago.
18 You have to picture this, it's out in the middle of nowhere. Mr. Hunter's
17 || been there longer than Mr. Gang. Mr. Gang inherited this property from his mother.
18 |l My client went up and built the house up there. There was drainage issues, it's
19 || flowing everywhere. At some point in time, some 20 some-odd years ago, and |
20 || don’t have the precise facts here, he moved dirt around so that water would come
21 ||down and go in a different direction. Some of that dirt, no question, is on Mr. Gang’s
22 || property. | think Mr. Hunter put up trees and what have you on Mr. Gang'’s property
23 || which is now Mr. Gang’s property but at the time, it was Mrs. Gang's property. So

24 |that's what's going on if you want to hear the whole story.

25 THE COURT: Soif -- so it's -- you think that's reasonable?
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1 MR. FERRARIO: ¥m not --
2 THE COURT: And you think that, well, | get the property if Gang doesn't do
3 [lanything about it.
4 MR. FERRARIO: Well, there are adverse possession laws, there’s all sorts of
S |lissues that may come into play here. I'm not saying that | would tell a client just go
6 ||out and willy-nilly 25 years ago in the middle of nowhere and put prop -- you know,
7 || build a berm. That's not what I'm telling Your Honor. I'm just saying the reality is
8 |[this is a long time ago and the only people that are involved are -- were Mr. Hunter
S [|and Mr. Gang’s mother at the time. So we filed the Complaint and we'll probably be
10 {lamending because of Mr. Gang's interference with the sale and providing what we
11 1 believe to be inaccurate information to the buyers.
12 THE COURT: All right.
13 MR. FERRARIO: So, | -- and, Your Honor, one final thing. In terms of the
14 | health issues and -- it's somewhat difficult when you're handling a case like this and
15 | you're talking to your client and you hear that he had a mini stroke or that he's going
16 || on another medication and you have to make a decision, do you go in and do you
17 (| try to push this matter down his throat in the middle of these types of issues? Those
18 |l are tough judgment calls to make as an attorney. This case hasn’t been on the
19 | books for two years. They don't cite you one case that would support dismissal.
20 || We would respectfully request that we allow -- you allow the case to proceed.
21 The other aiternative that | think might not be a bad idea because the
22 || parties have talked and things have broken down a number of times, we believe that
23 || Mr. -- we talked about buying property and all sorts of stuff. Perhaps ordering a
24 || settlement conference with another judge might help the process. It might help me,

25 1| quite frankly, in dealing with my client and in the midst of these health issues maybe
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to come into the courthouse and have a settiement conference with another judge, |
think might help the situation. And | would request that.
THE COURT: All right. | was inclined to give the continuance, I'm not now
after hearing arguments of counsel. The motion to dismiss is granted.
Defense will prepare findings of facts, conclusions of law.
MR. HANSEEN: Thank you, Your Honor.

[Proceeding concluded at 8:24 a.m ]

ATTEST: I hereby certify that I have truly and correctly transcribed the audio/visual

recording in the above-entitled case.

JilPJacoby’
Court Recorder
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Marquis Aurbach Coffing

ALBERT G, MARQUIS, ESQ.

Nevada Bar No. 1919

TYE S. HANSEEN, ESQ.

Nevada Bar No. 10365

10001 Park Run Drive

Las Vegas, Nevada §3145

Telephone: (702) 382-0711
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WILLIAM GANG, an individual, and DOE
10, and ROE
CORPORATIONS 1 through 10, inclusive,

Defendants.

DEFENDANTS 1 through
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CLERK OF THE COURT

DISTRICT COURT
CLARK COUNTY, NEVADA
RICHARD A, HUNTER, an individual,
Plaintiff,

Case No.:

Dept. No.:  VIII

A-09-604877-C

FINDINGS OF FACT, CONCLUSIONS OF
LAW AND ORDER G G
G’SMOTION T

DISMISS

This matter having come for hearing before the Honorable Douglas Smith on September

13, 2011, the Pleintiff Richard A. Hunter (“Hunter”) represented by his counsel of record Mark

Ferrario, Bsq, of the law firm of Greenberg Traurig, LLP, and Defendant William Gang

(“Gang”) represented by his counsel of record Tye Hanseen, Esq. of the law firm of Marquis
Aurbach Coffing. The Court having read the pleadings filed by the parties, and considered the

oral arguments of counsel, hereby makes the following findings of facts, conclusions of law, and

orders as follows:

FINDINGS OF FACT

1. Gang is the owner of 20,47 acres of real property described in the office of the
Clark County Assessor as: Land Division 93-92, Lot 2, 920819:570—APFN 174-20-303-002

(“Gang Property™).
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2. The Hunter Family Trust is the owner of 2.65 acres of real property described in
the office of the Clark County Assessor as: 9500 Pinion Dr., Unincorporated County, Lot 1 &
Vac. Rd,, Sec 20 Twp 22 Rng 58—APN 174-20-402-004 (“Hunter Property™).

3. The subject properties are located in the community of Mountain Springs, whicl{.
is located off of Highway 160 in the Spring Mountains between Las Vegas and Pahrump.

4. The north side of the Hunter Property borders the south side of the Gang Property.

5. Hunter built his home on the Hunter Property within eight inches of the property

{ line between the Hunter Property and Gang Property.

6. Hunter landscaped on the Gang Property, which landscape includes trees, shrubs,

“Encroachment”), In essence, Hunter created a back yard for himself on property he did not

own.

7. The Encroachment encompasses an area on the Gang Property of approximately

200" by 40°.

8. On December 4, 2009, Hunter filed this suit against Gang alleging claims for

quiet title, injunctive relief, adverse possession, and declardtory relief to attempt to obtain title to
the Encroachment.

9. Other than filing the Complaint, Hunter has not taken any action.

10. Hunter gave Gang an extension to respond to the suit while the parties discussed
a potential resolution. The discussions, however, broke down over a year ago. After that point,
Hunter became, for the most part, unresponsive for extended pericds of time while the Gang

Property remained encumbered by this legal action which was filed for no apparent reason other

than to force a settlement favorable to Hunter.

11. Due to the suit, the Gang Properly has now been encumbered for almost two
years—while property values in Clark County have continued to decrease,

12. The Encroachment on the Gang Property was part of a pattern of encroachment
by Hunter, who also constructed a building and other improvements on Forest Service land that
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borders the Hunter Property to the west. The Forest Service required Hunter to remove the
structure and improvements.

13. Hunter also landscaped on the Forest Service land, as he did on the Gang
Property, and with the same disregard for ownership and property rights.

14. Even as this lawsuit was pending, Hunter continued to disregard Gang’s property
rights, staging & construction project for the Hunter Property on Gang’s property. |

15. During the project, Hunter dug a trench utilizing the Gang Property and installed
a 24” diameter drainage pipe, & portion of which appears to be on the Gang Property.

16, Hunter’s landscape, watering system, and drainage pipe ell sit on the Gang

Property.
17. Gang never authorized Hunter to landscape, install a watering system, or install a

drainage pipe on the Gang Property.
CONCLUSIONS OF LAW
1. The duty was on Hunter to use diligence at every stage of the proceeding to
expedite the case to final determination.
2. Gang was required to meet Hunter step by step as Hunter proceeded.

3. Hunter neglected and failed to reasonably prosecuts the case.

4, There was no adequate excuse for Hunter’s neglect and failure to reasonably

prosecute the case.

5. Hunter's neglect and failure adversely impacted Gang’s ability to market the

Gang Property.
6. Hunter failed to diligently pursue the claims as well as request the matter be

brought to trial,
7. Hunter's claims for quiet title, injunctive relief, adverse possession, and
declaratory relief to attempt to obtain title to the Encroachment lack merit.
/11
[
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NOW, THEREFORE, IT IS HEREBY ORDERED, that the Motion to Dismiss is hereby

GRANTED and the ComplaiW with prejudice.
| Dated this 7 day of er, 2011.

DISTRI

Respectfully submitted by
MARQUIS AURBACH COFFING

G S

Albert-G-Marquis, Esq,
Nevada Bar No. 1919
¢ S, Hanseen, Esq.
evada Bar No. 10365
10001 Park Run Drive
Las Vegas, Nevada 89145
Attorneys for William Gang

Approved as to form and content:

GREENBERG TRAURIG, LLP

By

Mark E. Ferrario, Esq.

Nevada Bar No.1625

Leslie Godfrey, Esq.

Nevada Bar No. 10229

3773 Howard Hughes Parkway, Suite 400 North
Las Vegas, Ne n 89169

Attomeys for Rlchard A. Hunter
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Cowden, Tami D. (OfCnsl-LV-LT)

To: Cowden, Tami D. (OfCnsl-LV-LT); Tye S. Hanseen,; Ferrario, Mark E. (Shid-LV-LT)
Subject: RE: 11526-001 Gang adv. Hunter~CONFIDENTIAL SETTLEMENT COMMUNICATIONS [IWOV-
IMANAGE.FID739929]

From: cowdent@gtlaw.com [maiito:cowdent@gtlaw.com]
Sent: Monday, October 17, 2011 10:09 AM

To: Tye S. Hanseen

Subject: 11526-001 Gang adv. Hunter

Dear Mr. Hanseen,

Mark Ferrario asked me to reply to you regarding the proposed order. He will discuss the remaining issues raised
in your email with the client.

Regarding the order, | am frankly quite puzzled at its contents. | have reviewed your motion, which contained a
single paragraph of facts, directed solely at procedure in this case. A sS a result, | am at a loss as to the basis of
most of the proposed " factual findings " —-specifically, Paragraphs 3-7; 9, the final paragraph of 10, 11-17. There
is simply no evidentiary basis on which the court might make these "factual" findings. Indeed, these proposed
findings go even beyond your own unsupported statements at the hearing, so that even if your statements could
be considered "evidence"—which they could not, particularly in light of Mark's objection to your raising issues
outside the briefings—-there is simply nothing upon which the Court could have relied to make such findings.

| do think it would be an appropriate fact to include the failure of Mr. Gang to file any answer in this case. As you
might expect, that failure will certainly be highlighted in any appeal of this case.

| am also struck by the conclusions of law. | have no issue with Paragraphs 1 and 2 - although given that Gang
failed to present an answer in this case, | am surprised that you would wish to include Paragraph 2. Paragraphs 3
and 5 are unsupported by the facts, but are consistent with the Court's ruling. The remaining conclusions,
however, are unsupported by any evidence or by any ruling by the judge. indeed, the only “failure” of action
taken by Mr. Hunter was in refraining from seeking a default judgment against Mr. Gang. Paragraph 7, moreover,
goes far beyond the only issue presented by the motion.

In essence, the proposed order seeks to rule on the merits of the litigation, as though a summary judgment
motion had been filed, briefed, and granted. As such, we cannot even approve the form.

| took forward to seeing an order that addresses the motion filed. Please feel free to call me if you have any
questions.

Yours,

Tami D. Cowden

Of Counsel

Greenberg Traurig, LLP | Suite 400 North

3773 Howard Hughes Parkway | Las Vegas, Nevada 89169
Tel 702.938.6874

cowdent@gtiaw.com | www.gtlaw.com

€} GreenbergTraurig
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From: Tye S. Hanseen [mailto:thanseen@maclaw.com]

Sent: Thursday, October 13, 2011 1:22 PM

To: Ferrario, Mark E. (Shld-LV-LT); Godfrey, Leslie S. (Assoc-LV-LT)

Cc: Albert Marquis

Subject: RE: 11526-001 Gang adv. Hunter [IWOV-IMANAGE.FID739929]

Mark:

Attached is the proposed order. Unless we reach a final resolution or hear back from you with comments,
we plan on submitting the order next Tuesday.

Also, Bill is now engaged with the Forest Service to sell the property. Within the last 10 days or so he walked the
property with a Forest Service representative. The representative indicated to Bill that if the Forest Service does
purchase the property, there would be no issue with the existing trees on the encroachment. That having been
said, the Forest Service wants the property with the straight-line boundaries that currently exist. An irregular
boundary (carving out even a small piece) may adversely impact the willingness of the Forest Service to purchase
the property. Although the process may take several months to complete, Bill has submitted the paperwork to the
Forest Service and it is pending. If the deal with the Forest Service goes through, it seems like a win win for
everyone. Bill sells the land to the Forest Service and Dick gets to market his property as potentially having
Forest Service land outside his back door.

Unfortunately, at this time, the proposed revocable license is not an option. Bill and Dick both likely feel like
they've had enough of each other. The revocable license would only put a band aid on the situation that would
have to be dealt with down the road when Bill sells the property, when Dick sells his property, or when Dick
develops further on Bill's property. It's a great idea, but it won't work with these parties under these
circumstances.

If you have any other proposals or ideas, we are more than willing to listen and work with you and Dick to reach a
resolution, but it needs to be final. We're not interested in putting you in a difficult situation with your client, but,
for the sake of both parties, need a final resolution.

From: ferrariom@gtlaw.com [mailto:ferrariom@gtiaw.com]
Sent: Tuesday, October 11, 2011 4:24 PM

To: Tye S. Hanseen

Subject:

Tye,

| look forward to receiving the draft order for review and comment. However, | would hope we could get our
clients to a point of resolution and obviate the need to finalize this matter and the proceedings that may follow. It
seems your client may not have understood what | was proposing in terms of a revocable

easement/license. While my clients feel their position is correct, they have stressed they are not interested in
impeding Bill's ability to sell or develop his property. What | envisioned was an agreement that could be revoked
if it impacted his ability to develop or sell his property. Obviously, we would not expect him to simply revoke it the
day after it was signed. But if the land in question legitimately thwarted development or sale then the agreement
could be revoked by Bill. As | stated, if Bill is interested in pursuing this | will again approach my clients and if
they agree then | think between our two firms we should be able to fashion appropriate language. Let me know
your thoughts.

Thanks. Mark.

Tax Advice Disclosure: To ensure compliance with requirements imposed by the IRS under Circular 230, we
inform you that any U.S. federal tax advice contained in this communication (including any attachments), unless
otherwise specifically stated, was not intended or written to be used, and cannot be used, for the purpose of (1)
avoiding penalties under the Internal Revenue Code or (2) promoting, marketing or recommending to another
party any matters addressed herein.
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The information contained in this transmission may contain privileged and confidential information. It is
intended only for the use of the person(s) named above. If you are not the intended recipient, you are hereby
notified that any review, dissemination, distribution or duplication of this communication is strictly prohibited. If
you are not the intended recipient, please contact the sender by reply email and destroy all copies of the original
message. To reply to our email administrator directly, please send an email to postmaster@gtlaw.com.
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A-09-604877-C

DISTRICT COURI
CLARK COUNTY, NEVADA

Title to Property COURT MINUTES January 09, 2012

A-09-604877-C Richard Hunter, Plaintiff(s)
VS,
William Gang, Defendant(s)

January 09, 2012 3:00 AM Motion for Attorney Fees Defendant's Motion
and Costs for Attorney Fees and
Costs

COURT CLERK: Katherine Streuber

RECORDER:

JOURNAL ENTRIES

signature.

CLERK'S NOTE: The above minute order has been distributed to: Tye S. Hanseen Esq. of Marquis
Aurbach Coffing. 01/10/12 kls

PRINT DATE: 01/10/2012 Page1of1 Minutes Date: January 09, 2012
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Electronically Filed

01/05/2012 11:14:36 AM

1 | Marquis Aurbach Coffing *
ALBERT G. MARQUIS, ESQ. Q@;« b W

2 || Nevada Bar No. 1919

TYE S. HANSEEN, ESQ. CLERK OF THE COURT

3 Nevada Bar No. 10365

10001 Park Run Drive

4 I a> ‘vrr'gd\ ‘I'\VTC'\/(]d(l (03(7‘1] 4;)'
Telephone: (702) 382-0711
5| Facsimile:r (702)382=5816

amarquis@maclaw.com

6 || thanseem@maclaw.com
Attorneys for William Gang

7
DISTRICT COURT
8
CLARK-COUNTY; NEVADA
9
RICHARD A HUNTER; amrindividual;
10
Plaintiff, €ase No- A=09=604877-C
11 Dept. No.: VIII

&) VS.
'z 12 Date: January 9, 2012
= WILLIAM GANG, an individual, and DOE Time: In Chambers
Y-OE 2 13 || DEFENDANTS 1 through 10, and ROE
O g CORPORATIONS 1 through 10, inclusive,
meoo 14
oeog Defendants.
Sizx D
Sog= 16 REPLY IN SUPPORT OF MOTION FOR ATTORNEY FEES AND COSTS
% = ki % 17 William Gang (“Gang”), through the law firm of Marquis Aurbach Coffing, hereby files
8’ € 18 | nis Reply in Support of Motion for Attorney Fees and Costs. This Reply is made and based upon
<
s 19 || the papers and pleadings on file herein, the attached exhibits, the Memorandum of Points and

O / /]
\Y

777

7
777

777

23\ /17
24 111
25 | /17
26 /1]
27 W 14
ag Il sy

Page 1 of 10
MAC:11526-001 1509250_2.DOC

APP0143




(Page 2 of 33)
1 Authorities, the Verified Memorandum of Costs and Attorney Fees, and the Declaration of Tye
2 || S. Hanseen, Esq.
3 Dated this =2 day of January, 2012
4
MARQUIS AURBACH COFFING
)
6 — .
7 Albert G. Marquis, Esq. T
Nevada Bar No. 1919
8 Tye S. Hanseen, Esq.
Nevada Bar No. 10365
9 10001 Park Run Drive
Las Vegas, Nevada 89145
10 amarquis@maclaw.com
thanseen@maclaw.com
11 Attorneys for William Gang
O .
7 12 MEMORANDUM OF POINTS AND AUTHORITIES
-
B
B = 13| L INTRODUCTION.
L) ad
g =% 14 The focal point of this Motion is whether Hunter’s Complaint “was brought without
P el
o —
;‘; E § ; 15 || reasonable ground or to harass”, which lack of reasonable ground authorizes the Court to award
o Pl
PR Ee X . , X X
a ; &= 16 || Gang the attorney fees he incurred in defending this matter. NRS 18.010.2(b). More specifically
O~
NETS
N~ E% 17 | is whether Hunter had reasonable ground to bring an adverse possession claim when Nevada law
> g
8' < 18 || requires payment of related property taxes to succeed on an adverse possession claim, and
<
> 19 || Hunter made no such payment. Also, although Hunter raises two more defenses to the Court’s
[aYal 1 £ 4o £ 41 1L *41 b V) 13 P | 4. M MR 4
AV awdrd Ol atlOImicy 1CC5, UIC UTITIINTS darc WIUIOUL IMCTIl. Udallg dId 110U 1akT WO MICOIISISICII
21 positions and is not estopped from obtaining an award of attorney fees. Further; all of Gang’s
22 || attorney fees and costs were reasonable and justified. Moreover, if the Court considered the
23 || merits of the matter when granting the Motion to Dismiss, it was well within its discretion to do
24 || so. How quickly Hunter Jorgets that he was the one who started this dispute when he attempted
25 || to bully Gang with a frivolous lawsuit to obtain approximately 8,000 square feet of the Gang
26 Property or no-_cost Hunter broucht the frivolous Comnlaint without reacsonable oround and
6| Property for no cost.—Hunter brought the frivolous Complaint without reasonable ground-and
27 Grano 1e novwentitfled 6 an award of the agtitnrmay foae gand yaote he inenrrad 1n dafanding and
7 A LS UV LTIV U IO Al avval U U1 1OV AQItUTTIVY T00 S AU COUSTS N0 TV UTTUUTTIT Ubl\/llulllé [£391%
3Q Anfaots I £as i Fa | PNSPRS T +1 « t ol 14 3 - Q10 QA Ly £4
(8] UCICAllly O i ivOioOuS U ULLTPTA T, IS, UICCOUnT SIivuliuawal U Jdlly 317,600, JU 1 allULTIvy
Page 2 of 10
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(Page 3 of 33)
1 || fees and $408.49 in costs.’
2 | IL LEGAL ARGUMENT.
3 The Court should award Gang the attorney fees and costs he expended in the defense of
i thiscase because Hunter brnughl s claimswithout reasonable éu)und and-Hunter’s arguments
S| "in opposition to an award of attorney fees are not persuasive. First, Hunter-brought-the
6 || Complaint without reasonable ground, in part, because he didn’t pay any property taxes o the
7 || Gang Property, which is summarily dispositive of Hunter’s claims. Second, Hunter’s estoppel
8 || argument is without merit because Gang did not take two inconsistent positions, and the
9 || evidence Hunter offers actually supports Gang’s arguments. Third, Gang’s attorney fees and
10 || costs were justified and reasonable, including those attorney fees expended in preparing the
11 Answer and Counterclaim to the Complaint. Fourth, if the Court indeed considered the merits of

Z, 12 || the case when it granted the Motion to Dismiss, it was absolutely within its discretion to do so;

ol

B . . . . .

LCS 2 13 || and, it’s unfortunate that Hunter is forcing the parties to incur more expense and time rehashing a

E ] j}* % 14 || Motion the Court already decided. Thus, Gang is entitled to an award of his attorney fees and

oo oy

)

g 5%; 15 || costs, and the Court should grant this Motion and award Gang $19,833.50 in attorney fees and

F—'; i ,,;:: . 2 v

D%g~ 16 $408.49 in costs.

LA

LT8x 17 A, HUNTER BROUGHT HIS CLAIMS WITHOUT REASONABLE GROUND

= =) AND GANG IS ENTITLED TO HIS ATTORNEY FEES UNDER NRS

Q= 18.010.2(B).

< .

s 19 Hunter argues there is no evidence to support a finding that this matter was frivolous.
20— See Hunter’s Opp’nat 4:19-5:17—In—support—of -this—propesition, Hunter—asserts—that his
2T || Complaint “stated prima facic causes of action for adverse possession of and/orto-quiettitte——
27 | 1d. at 5:8-9. Review of these claims and the otier causes of action i the Complamt, however;
23 || confirm Hunter brought the Complaint and claims therein without reasonable ground; and, as a
24

' Gang originally requested $14,652 in attorney fees, which were calculated through November 7, 2011,
25 || and included an additional $1,000 in attorney fees Gang anticipated incurring for the preparation of the
iy Motion for Attorney Fees. See Motion for Attorney Fees and Costs at 3:12-13. The $19,833.50 in fees
15, and-$408 49 incostsis upr’ianon' throughJanuary 4, 2012 and-thereasonableness-of the total u‘udatvd fbu;
.~ || andcostsis addressed in the Declaration of Tye Hanseen, Esq. attached as Exhibit A.
e 2 See Exhibit A identifying the Brunzell factors and confirming the reasonableness of the fees and costs.
[+
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(Page 4 of 33)
1 || result, Gang is entitled to his attorney fees and costs.
2 In Nevada, failure to pay taxes on alleged adversely possessed real property is dispositive
3 of the related claim. See NRS 11.150 and NRS 40.090; see also Potts v. Vokits, 101 Nev. 90,
:}: i!‘é\ii-re--‘linzigr.:--li»:ﬁ‘n-gwgrg-rg-gn;ln-glglu‘ﬂlér‘--x “““
5 || pay_all taxes assessed against the property for that same time period.” Id. (emphasis-added).
6 || Under Nevada law, the payment of taxes on the property at issue is an ~absolute requirenyent™
7 |l for establishing title through adverse possession. Potts, at 93, 692 P.2d at 1306 (1985) (emphasis
8 || added) citing Crumbaker v. Kelly, 95 Nev. 743, 601 P.2d 1199 (1979); Reno Brewing Co. v,
9 || Packard, 31 Nev. 433, 103 P. 415 (1909).
10 Here, Hunter paid no taxes whatsoever on the Gang Property. Further, Hunter does not
11 even allege he paid any taxes on the Gang Property. See Hunter’s Complaint, generally. As a
&) . . .
Z, 12 || result, Hunter cannot show a right to the property through an adverse possession claim and there
o)
g 2 13 || is no reasonable basis for the adverse possession claim. Further, Hunter was certainly aware of
O =g . . . . : . :
w2 23 14 | this payment of taxes requirement prior to filing the frivolous Complaint; and, if he was not, less
Do N
| B
g 5% ; 15 || than five minutes of legal research regarding adverse possession claims in Nevada would have
P =0
[ :
D-8= 16 revealed that both statutory law and case law set forth the payment of taxes requirement.
<=5
2 - Without payment of taxes, the case law is clear there is no reasonable ground for an adverse
5 ) pay g
[
[}
& < 18 ossession claim. Thus, because Hunter did not pay any taxes or even allege he paid any taxes
~ P pay any g8 P y
<
= 19 || on the Gang Property, as well as other reasons, Hunter brought the claim without reasonable
o Tound”—Thus; Gang is entitled to-attorney fees-of $19;833-50-and-costs-of $408.49 for defending
21
22
23 3 In addition to the Adverse Possession claim, Hunter brought Quiet Title and Declaratory and Injunctive
Relief claims. The Quiet Title claim for ownership of the Gang Property is without reasonable ground
24 |l because its legal theory is based on Hunter’s fatally flawed adverse possession claim. Further, the
Declaratory and Injunctive Relief claims are not separate causes of action or independent grounds for
25 |l relief, but are remedies. Moreover, quiet title actions are merely a species of declaratory judgment
e actions and are therefore inherently redundant of declaratory relief claims. See Kress v. Corey, 65 Nev. 1,
O 89 P2d 352, 364 l\luﬁﬁl\l\ For IMany years prinr tothe A(Jl()pﬁnu of izdcu}al atory ;udgmuuﬂ statutes-courts
. have nonetheless been rendering declaratory judgments, that is, the declaration of the pre-existing rights
of the Hfigantswithoutany coercive decree, im such cases ag qnif—‘l ttle—suits y—ThusHunter 'lnuught
e the Complaint without reasonable ground.
[

Page 4 of 10
MAC:11526-001 1509250_2.DOC

APP0146




(Page 5 of 33)
1 || against the frivolous Complaint.”
2 B. HUNTER’S JUDICIAL ESTOPPEL ARGUMENT EQUATES TO LITTLE
MORE THAN ANOTHER EXAMPLE OF HUNTER’S MISPLACED
3 LEGAL THEORIES
4 Hunterassersthat Gang 18 esy\)pped fromrecely ing amaward-of attornev-fees-bhased-on
5| Hunter’s frivolous claims because Gang allegedly took two inconsistent positions. See Hunter’s
6 || Opp’n at 5:19-8:17. Notably, Hunter provides no authority even beginning to imply that a party
7 || can bring claims without reasonable ground and avoid paying attorney fees based on an estoppel
8 | defense. Id. Nevertheless, the estoppel defense to paying Gang’s attorney fees and costs is just
9 as frivolous as Hunter’s Complaint, and requires Hunter to substantially skew the facts to try and
10 || convince the Court of the validity of the argument.
11 1 Gang Indicated Settlement Discussions Broke Down and Hunter Was
0 Unresponsive For Extended Periods of Time—Gang Did Not Indicate
4 12 No Settlement Discussions Occurred.
foond
23
5 = 13 The basis of Hunter’s estoppel defense is Gang indicated that settlement discussions
O vy - : .
E 2= i 14 || “broke down” and Hunter became unresponsive for extended periods of time. Id. at 6:3-6. In
) 7
g 2% 15 | fact, Hunter quotes directly from Gang’s Motion to Dismiss indicating: “The discussion
PR AN
B © B
SSé- 16 resolution discussions] broke down over a year ago and Hunter became unresponsive for
2D - 5= y g p
= I3 s
% “ 8% 17 | extended periods of time.” Id. Hunter then distorts the quoted language from the Motion to
N
g 18 || Dismiss and insults the Court and Gang by indicating: “Thus, Gang asserted that no settlement
<
= 19 | discussions had occurred during the period of at least August 2010-August 2011.” Id. at 6:7-8.
20Tt is obvious Gang mever indicated “nosettlement discussions—had-occurred™—Id:—at-6:3-6
21 Rather, Gang indicated that the discussions ~broke down™ and Hunter “became unresponsive for
22 || extended periods of time.” Id. and Motion to Dismiss at 3:8-13. Thus, Hunter’s argument of
23 || two inconsistent positions is distorted. There is an obvious difference between what Gang
24 || actually indicated in his Motion to Dismiss and the picture Hunter is attempting to paint. Thus,
25 || the Court should disregard Hunter’s estoppel argument and grant the Motion.
26
* See Exhibit A identifying the Brunzell factors and confirming the reasonableness of the attorney fees
27 | and-eosts—Also NRS18.010.2(b) requires—that the “court shall liberally construe the provisions of this
paragraph in favor of awarding attorney’s fees in all appropriate situations.” NRS 18. 010 2(b) (emphasis
fa¥el A A AN
3] aaaea),
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1 2. Hunter’s Own Opposition Demonstrates the Settlement Discussions
Broke Down and that Hunter Was Unresponsive.
2
3 Hunter’s own Opposition supports the conclusion that settlement discussions broke down
4—{—and Hunter became unresponsive forextended periods-of time.—Id.at 6:15=8:6—In-support-of the
5 || estoppel argument, Hunter sets forth 18 billing entries from Gang’s counsel that span the time
6 || period August 2010 to August 2011, Id. Hunfer believes these time entries show that settiement
7 |l discussions were actually ongoing during the same time period Gang indicated they had broken
8 || down and Hunter was unresponsive for extended periods of time. Id. These handpicked billing
9 || entries are the best Hunter could compile and even they refute Hunter’s estoppel claim, and
10 || support Gang’s argument that the settlement discussions “broke down” and that Hunter became
11 unresponsive for extended periods of time. Id.
(zj; 12 The one year of handpicked time entries show three responses from Hunter to Gang’s
&
E é 13 || settlement inquiries. Id. Based on the time entries, Gang’s counsel reviewed the three responses
é—é E % § 14 from Hunter on September 21, 2010, December 3, 2010, and August 1, 2011. Id. What Hunter
;:é E :';; ; 15 || fails to acknowledge is what the responses from Hunter actually indicated and what it took for
55 é; 16 | Gang to obtain the responses. For example, Gang sent to Hunter settlement inquiries on
<2
% = §§ 17 September 22, 2010, September 29, 2010, October 28, 2010, and November 12, 2010, before
a
g € 18 | Hunter’s counsel responded on November 23, 2010,” that “the Hunters have been traveling. i
§ 19 || [sic] will reach out and hopefully get you an answer of some sort.” See Hanseen Declaration at
20— {5 attached as Exhibit A Gang then sent further settlement-inquiries-onDecember-3,-2010;
2T March 23, 2011, Aprit 25, 20T, July 24, 201, July 27,2011, and August 1, 2611 before
22 || Hunter’s counsel responded on August 2, 2011, 1 {sic] am on vacation this week and witt get
23 || with dick [sic] and maggie [sic] next week.” Id. at § 6.
24 It is obvious Hunter’s handpicked billing entries are consistent with Gang’s indication
25 || that the settlement discussions broke down and Hunter became unresponsive for extended
26 periods of tme. From September 2010 to Awvgust 2011 3t ook 18 settlement correspondences
N .
* Due to the Thanksgiving Holiday and a vacation, Gang’s counsel did not substantively review the
28— November23response-untit Deecember3-
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1 || from Gang to Hunter to get Hunter to respond twice—once indicating that the Hunters were
2 || traveling and the other indicating that Hunter’s counsel was on vacation. Id. at 5-6. Thus, if
3 Il anything, the billing entries support Gang’s indication that the settlement discussions truly broke
4—{—down and Hunter truly became unresponsiveforextended-periods-of timre—Thistakentogether
5 || with the fact that Gang never indicated “no settlement discussions occurred”, demonstrates-the
6 || estoppel argument, based on the assertion that Gang {00k two inconsistent positions, is-without
7 || merit. Thus, the Court should grant the Motion for Attorney Fees and Costs and award Gang
8 |l $19,833.50 in attorney fees and $408.49 in costs.®
9
C. GANG IS ENTITLED TO ALL OF HIS ATTORNEY FEES, INCLUDING
10 THE ATTORNEY FEES FOR DOCUMENTS THAT WERE NOT FILED.
11 In a last ditch attempt to avoid an award of all of Gang’s attorney fees, Hunter asserts
% 12 || without any authority whatsoever that Gang is not entitled to attorney fees for the preparation of
&
% é 13 || pleadings that Gang did not end up filing. See Hunter’s Opp’n at 8:17-9:22. Hunter takes issue
; 2 g‘i 14 || with $714 in attorney fees dedicated to preparing an Answer and Counterclaim. 1Id. at 9:1-9.
=g
g E T;ii 15 | What Hunter does not tell the Court is the entries contain work not related to the Answer and
mEiz
é & é},; 16 || Counterclaim and that in late January 2010 Hunter demanded a response to the Complaint
= > .
% = 2 % 17 || because Gang opposed Hunter’s request to Clark County for a variance to legalize the structure
q
g € 18 || Hunter built within eight inches of Gang’s property line. Exhibit A at § 7. After and in the
§ 19 || midst of Gang’s counsel’s preparation of the Answer and Counterclaim, the parties began to
20— discuss settlement, which obviated the immediate need-tofite-the Answer-and Counterclaim—Id
21 || Nevertheless, the preparation of the Answer and Counterctaim was necessary and justiied:
22 Gang’s counsel did not anticipate that settlement discussions would occur and make the
23 || preparation and subsequent filing of the Answer and Counterclaim not immediately necessary.
24 || 1d. Rather, Gang’s counsel was responding to Hunter’s request for a response to the Complaint,
25 which demand was the result of Gang’s objection to Hunter’s variance request. 1d. Further, the
26— test—is—not—whetherGangfiled the Answer and Complaint, but whether the $714 for the
27
5% 6 See Exhibit A identifying the Brunzell factors and confirming the reasonableness of the fees and costs.
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1 || preparation of the Answer and Counterclaim and other work were reasonable and justified. See
2 || Gang’s Motion for Attorney Fees at 8:9-10:8. Certainly Gang’s counsel was justified in
3 |l responding to-a demand to respond to the Complaint by preparing an Answer and Counterclaim;
4—{—and; certainly-$7 14 to-prepare an Answer and-Counterclaim,-as-well-as-other-work,-is reasonable
5[ 1d. Thus, Hunfer's arguments are without merit and the Court shoutd grant the - Motion—for
6 || Attorney Fees and Costs awarding Gang $19,833.50 in afforney fees and $408.49in COSTS.
7 D. HUNTER’S ATTEMPT TO REARGUE THE MOTION TO DISMISS IN
OPPOSITION TO THE MOTION FOR ATTORNEY FEES AND COSTS
8 IS NOT PERSUASIVE.
9 In his Opposition, Hunter appears to take issue with the Court’s granting of the Motion to
10 || Dismiss and the related Order, and the possibility that the Court considered the merits of the
11 || case. See Hunter’s Opp’n at 2:11-12. In the event the Court considered the merits of the case, it
2 12 || was completely within its discretion and did not err. There is no case law in Nevada precluding
% é 13 || district courts from considering the merits of cases when motions to dismiss for want of
;;: E z‘;'o i 14 || prosecution are brought. Rather, just the opposite is true. The Nevada Supreme Court has held
E) E?’E; 15 | repeatedly that district courts are completely justified in considering the merits of cases when
o —
5 g %; 16 || motions to dismiss for want of prosecution are brought. Volpert v. Popagna, 85 Nev. at 441, 456
=3 <
% = E % 17 || P.2d at 850 (stating “If in fact the trial court did consider the merits of the action in exercising its
&
g € 18 || discretion this was not error.”). Further, when a case has long been neglected, “an inference
§ 19 || arises that the case lacks merit . ..” Id.; see also Northern Illinois Corporation v. Miller, 78 Nev.
0213, 217,370 P24 955,956 (1962) (stating it was not in-errorfor the trial-court to-consider the
21T || merits of the action in exercising its discretion and am inference arises that-a case lacks merit
22| when it has long been neglected) (citations omitted). As a result, the Court-was completely
23 | within its scope of discretion to consider the merits, if it indeed did so, of the action in
24 || conjunction with the Motion to Dismiss. Thus, Hunter’s opposing arguments are not persuasive
25 || and the Court should grant the Motion for Attorney Fees and Costs.
26
27
5g 7 See Exhibit A identifying the Brunzell factors and confirming the reasonableness of the fees and costs.
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1 || L. CONCLUSION.
2 This case is the type of case the Legislature envisioned when it enacted NRS 18.010.2(b)
3 “to-punish-for-and-deter frivolous-and vexatiousclaims and defenses because such claims and
4 l—defenses ... increase the costs of engaging i business and providing professional-services to-the
5 || public.” Hunter brought his Complaint without reasonable ground. Hunter never paid any
6 || property taxes on the Gang Property, which is dispositive of his claims. Nevertheless, Hunter
7 || attempted through his fatally flawed adverse possession claim to obtain approximately 8,000
8 | square feet of the Gang Property for no cost. In other words, Hunter thought he would bully
9 || Gang through this lawsuit into giving up the 8,000 square feet of land for free. Gang, however,
10 resisted and was successful in dismissing Hunter’s frivolous Complaint. Because Hunter
11 brought the (“Omplaint without reasonable grmmd Gﬁmg is entitled to an award of attorney fees
& . . .
Z, 12 || Per statute, Gang is also entitled to costs. Thus, the Court should grant the Motion and award
-
Fo . .
P 2 13 || Gang $19,833.50 in attorney fees and $408.49 in costs.
) = g y
O =g —
an g I 14 Dated this _5~ day of January, 2012.
Uoat
= o
TEEg 15
o EAL MARQUISAURBACHCOFFING
Do&- 16
RS .
wTEE 17 - S—
= 5 By ™ %,
ot o Albert G. Marquis, Esg.
& q !
y Nevada Bar No. 1919
= 19 Tye S. Hanseen, Esq.
Nevada Bar No. 10365
20 1000t Park Run Drive
Las Vegas, Nevada 89145
21 amarquis{@maciaw.com
thanseen@maclaw.com
22 Aftorneys for William Gang
23
24
25
26
27
28
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1 CERTIFICATE OF SERVICE
2 I hereby certify that the foregoing REPLY IN SUPPORT OF MOTION FOR
3 ATTORNEY FEES AND COSTS was submitted electronically for filing and/or service with the
44t Eighth dudicial Bistrict Court on the 2012 —Electronic—service—ofthe
5 || foregoing document shall be made in accordance with the E-Service Listas fottows:
6 Mark E. Ferrario, Esq.
Greenberg Traurig, LLP
7 3773 Howard Hughes Parkway, Suite 400 North
Las Vegas, Nevada 89169
8 Email: ferrariom(@gtlaw.com
Attorneys for Richard A Humnter
9
I further cerfify that I served a copy of this document by mailing a true and correct copy
10
thereof, postage prepaid, addressed to:
11
Q
Z 12 N/A
S
LS = 13
= ﬁ
L= 14
> oo~
=Eh
<587 15
M5
<IN A
:2 - g;,: 16
L s> 5,
nwoEg 17
3 ¢
= ~ 18
<
s 19
20
21
22
23
24
25
o ¥4
27 8 Pursuant to EDCR-8.05{a), each paﬁ} who submits an BE-Filed document thooelirtheE=Filing—System
e consents to electronic service pursuant to NRCP 5(b)(2)(D).
L6
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MARK E. FERRARIO, ESQ.

NEVADA BAR No. 1625

Luis A. Ayon, ESQ.

NEVADA BAR No. 9752 '

GREENBERG TRAURIG, LLP DFC 0 & 20na

3773 Howard Hughes Parkway, Suite 400 North

Las Vegas, Nevada 89169

Telephone: (702) 792-3773

Facsimile: (702) 792-9002

Email: ferrariom@gtlaw.com
ayonl@gtlaw.com

Attorneys for Plaintiff Richard A. Hunter

DISTRICT COURT
CLARK COUNTY, NEVADA
RICHARD A. HUNTER, an individual, Case No. 09-a- |, 04 K 77 -C
Plaintift, Dept No. \;’ 1y
V.

VERIFIED COMPLAINT
WILLIAM GANG, an individual, and DOE
DEFENDANTS 1 through 10, and ROE Arbitration Exemption
CORPORATIONS 1 through 10, inclusive, Matter Concerns Real Property
Injunctive Relief Requested

Defendants.

Plaintiff, Richard A. Hunter (“Plaintiff”), by and through his counsel, the law firm of
Greenberg Traurig, LLP, hereby complains against Defendant William Gang (hereinafter “Gang”
or “Defendant™), and alleges the following:

PARTIES

1 Plaintiff Richard A. Hunter is, and was at all times relevant hereto, a resident of

Clark County, Nevada, and the owner of a certain parcel of real estate, commonly known as 9500

Pinion Dr., Clark County, Nevada, with an APN# of 174-20-402-004, which was recorded with

LV 418,959,769v1 12-4-09
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the Clark County Recorder’s office on or around September of 1980 as instrument number
19910910/00588 (the “Property”).!

2. Defendant William Gang, upon information and belief, is a resident of Clark
County, Nevada, and the owner of a certain parcel of real estate with an APN# of 174-20-303-
002, which was recorded with the Clark County Recorder’s office on or about March 6, 2002 as
instrument number 20020306/00520 (the “Defendant’s Property”). Defendant’s Property is a
vacant lot that shares a common boundary with the Property.

3. The true names and capacities, whether individual, corporate, associate, or
otherwise of Defendants DOE INDIVIDUALS 1 through 10 and ROE CORPORATIONS 1
through 10, including, but not limited to, employers, franchisors, agents, employees, or related to
persons or entities are not currently known to Plaintiff and therefore cannot yet be named herein,
and therefore Plaintiff sues said Defendants by such fictitious names. Plaintiff is informed and
believes, and on such basis alleges, that each of the Defendants designated as DOE
INDIVIDUALS 1 through 10 and ROE CORPORATIONS 1 through 10 is responsible in some
manner for the events and occurrences referred to in this Complaint, and/or owes money to
Plaintiff and/or may be affiliated with one of the other Defendants, and/or is the alter-ego of
Defendants. Plaintiff will seek leave of this Court to amend this Complaint and insert the true
names and capacities of DOE INDIVIDUALS 1 through 10 and ROE CORPORATIONS 1

through 10, when the same have been ascertained and to join said Defendants in this action.

COMMON ALLEGATIONS
4. On or around 1980, Plaintiff acquired and became owner of the Property.
5. On or around 1983, Plaintiff discussed with Defendant’s predecessor in interest

that the flow of water was running onto Plaintiff’s property such that it was causing flooding on
certain parts of the Property.

6. Due to the water flow Plaintiff on or around 1983, Plaintiff built a berm on Gang’s

property.

! The Clark County Recorder’s office lists that the instrument was recorded in 1991, but recorder’s website only lists
documents that were recorded after 1991.

2
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7. Until 2009, no one, including Gang or his predecessor-in-interest, objected to
building or existence of the berm.

8. The portion of Defendant’s Property on which the berm is located (the “Disputed
Property”) is on or near the boundaries of the parties’ property.

9. The berm was essential to Plaintiff in order to prevent the natural flow of water
from flooding portions of Plaintiff’s property and for continued use and enjoyment of the
Property.

10.  The berm has existed on the Disputed Property for approximately 25 years,

11.  Inthe 25 years in which the berm existed, Plaintiff never received any complaihts
concerning the existence of the berm.

12. Prior to obtaining ownership to the Defendant’s Property, upon information and
belief, Defendant was aware of the berm on the Disputed Property.

FIRST CLAIM FOR RELIEF

(Quiet Title)

13. Plaintiff restates and incorporates herein by reference the allegations contained in
the above and foregoing paragraphs.

14, In Nevada, actions in which parties with a competing interest in the same property
is governed by NRS §40.010.

15.  The parties, each of them, by their claims and actions, have asserted an ownership
interest in the Disputed Property.

16.  The Plaintiff is seeking a judicial determination that: Plaintiff is the rightful owner
of the Disputed Property, and that the Court quiet title to Disputed Property and extinguish any
ownership interest the Defendant may have in the Disputed Property in favor of the Plaintiff,

17.  Plaintiff has been required to obtain legal counsel to prosecute this action, and is
entitled to an award of its attorneys’ fees and costs incurred herein, both as special damages, and

pursuant to statutory and contractual provisions allowing for the recovery of such fees and costs.
Iy
11/
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SECOND CLAIM FOR RELIEF
(Injunctive Relief)

18.  Plaintiff restates and incorporates herein by reference the allegations contained in
the above and foregoing paragraphs.

19.  Plaintiff and Defendant’s predecessor in interest had an understanding that
Plaintiff was permitted to build a berm on the Disputed Property.

20.  Based on this understanding, Plaintiff built a berm and relied on the ame in
developing his property.

21.  The understanding between Plaintiff and Defendant’s predecessor in interest
created an irrevocable license in favor of Plaintiff such that Plaintiff was permitted to use the
Disputed Property.

22.  Such irrevocable license was relied upon by Plaintiff and Plaintiff has incurred
substantial expense in relying on Defendant’s predecessor in interest.

23.  Moreover, the continued use of the Disputed Property has created an easement on
the Disputed Property either implied or by prescription.

24. As such, Plaintiff is entitled to rely on, and has relied on, the conduct of
Defendant’s predecessor in interest.

25.  Defendant is bound and obligated to honor the irrevocable license and/or easement
Plaintiff has obtained on the Disputed Property.

26.  Defendant’s attempt(s) to eject Plaintiff from the Disputed Property, and/or to
revoke Plaintiff’s irrevocable license or easement is improper and without justification.

27.  Plaintiff requests that the Court enjoin Defendant from any and all attempts to
prevent Plaintiff from use and enjoyment of the Disputed Property.

28.  Plaintiff does not have an adequate remedy at law if Defendant is permitted to
eject Plaintiff from the Disputed Property, and/or revoke the irrevocable license or easement
Plaintiff possesses for his use and enjoyment of the Disputed Property.

29.  Plaintiff requests that the Court enjoin Defendant frdm any and all attempts to

prevent Plaintiff from use and enjoyment of the Disputed Property.

4
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30.  Plaintiff has been required to obtain legal counsel to prosecute this action, and is
entitled to an award of its attorneys’ fees and costs incurred herein, both as special damages, and
pursuant to statutory and contractual provisions allowing for the recovery of such fees and costs,

THIRD CLAIM FOR RELIEF

(Adverse Possession)

31.  Plaintiff restates and incorporates herein by reference the allegations contained in
the above and foregoing paragraphs. |

32.  Plaintiff has a hostile claim for title to the Disputed Property which is adverse to
Defendant’s claim to the same property.

33.  This is evidence by: (i) .Plaintiff’s continued use of the Disputed Property for over
15 years; (ii) such use of the Diéputed Property was open and obvious for anyone to witness; and
(iii) such continued use of the Disputed Property was without Defendant’s express permission..

34.  Plaintiff has been required to obtain legal counsel to prosecute this action, and is
entitled to an award of its attorneys’ fees and costs incurred herein, both as special damages, and
pursuant to statutory and contractual provisions allowing for the recovery of such fees and costs.

FOURTH CLAIM FOR RELIEF

(Declaratory Relief)

35.  Plaintiff restates and incorporates herein by reference the allegations contained in
the above and foregoing paragraphs.

36. A dispute and actual controversy exists between the parties relative to the
ownership of the Disputed Property.

37.  Plaintiff are entitled to declaration that either: '(i) Plaintiff has adversely possessed
the Disputed Property, and therefore, is the owner of the Disputed Property; (ii) Defendant’s
predecessor in interest granted an irrevocable license to enjoy use of the Disputed Property and
Defendant, through the actions of his predecessor in interest, is enjoined from interfering with that
irrevocable license; (iii) an easement has been created, through Defendant’s predecessor in
interest, such that, Plaintiff is entitled to possession and use of the Disputed Property, and

Defendant is estopped from revoking the easement; or (iv) that a boundary disputed existed

5
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between Plaintiff and Defendant’s predecessor in interest, and that, Defendant’s predecessor in
interest acquiescenced to the boundary of the parties’ respective properties, such that Plaintiff
took possession of the Disputed Property.

38.  Plaintiff has been required to obtain legal counsel to prosecute this action, and is
entitled to an award of its attorneys’ fees and costs incurred herein, both as special damages, and
pursuant to statutory and contractual provisions allowing for the recovery of such fees and costs.

WHEREFORE, Plaintiff prays for relief in favor of Plaintiff and against Defendants, as
follows.

1. That the Court quiet title to the Disputed Property;

2. For declaratory relief;,

3. For injunctive relief;

4, For attorneys’ fees and costs incurred herein, both pursuant to any contract, statute
or rule allowing for the same, and also as special damages incurred herein; and

5. For such other and further relief as this Court may deem just and proper.

DATED this _ﬁ/éay of December, 2009.

GREENBE

By: —_—

MARK E.‘F?ﬁmuo, ESQ.
NEvADA BAR No., 1625

Luis A. AYoN, ESQ.

NEVADA BAR No. 9752

3773 Howard Hughes Parkway

Suite 400 North

Las Vegas, Nevada 89169

Telephone: (702) 792-3773

Attorneys for Plaintiff Richard A. Hunter
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YERIFICATION
STATE OF NEVADA )

)ss
COUNTY OF CLARK )
I, Richard A. Hunter, declare, under penalty of perjury, that the following statement is
true.
I am the named Plaintiff in the above-entitled action. I have read the COMPLAINT and
know of the contents therein. The same is true of my knowledge, except as to those matters

therein stated on information and belief, and as to those matters, I believe them to be true.

m ,,4; il
chard X. Hunt&r '@ 7 ¥

SUBSCRIBED and SWORN to before me
this = day of December, 2009.

= s e

Notary Public in #nd for said County and State

'NOTARY PUBLIC P
STATE OF NEVADA £

3 County of Clark
i/ S. RENEE HOBAN [3
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MARK E. FERRARIO, ESQ.

NEVADA BAR NO. 1625

Luis A. Ayon, ESQ.

NEvADA BAR No., 9752

GREENBERG TRAURIG, LLP

3773 Howard Hughes Parkway, Suite 400 North

Las Vegas, Nevada 89169

Telephone: (702) 792-3773

Facsimile: (702) 792-9002

Email: ferrariom@gtlaw.com
ayonl@gtlaw.com

Attorneys for Plaintiff Richard A. Hunter

DISTRICT COURT
CLARK COUNTY, NEVADA
RICHARD A. HUNTER, an individual, Case No. 09-A- \(
Plaintiff, Dept No. v ] R
V.
INITIAL APPEARANCE FEE
WILLIAM GANG, an individual, and DOE DISCLOSURE PURSUANT TO NRS
DEFENDANTS 1 through 10, and ROE CHAPTER 19

CORPORATIONS 1 through 10, inclusive,

Defendants.

Pursuant to NRS Chapter 19, as amended by Assembly Bill 65, filing fees are submitted
for parties appearing in the above-entitled action as indicated below:
Iy
Iy
Iy
Il
vy
Iy
Iy

LV 418,975,963v1 12-4-09

APPO0008




(702) 7923773
(702) 752-5002 (fax)

Greenverg 1raurig LLP
3773 Howard Hughes Parkway, Suite 400 North

Las Vegas, Nevada 89169
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RICHARD A. HUNTER E  $270.00
TOTAL: $270.00
4
DATED this 7" day of December, 2009.
GREENB
By:

MARK E. FERRARIO, ESQ.

NEVADA BAR/NO. 1625

Luis A. AYON, ESQ.

NEVADA BAR No. 9752

3773 Howard Hughes Parkway

Suite 400 North

Las Vegas, Nevada 89169

Telephone: (702) 792-3773

Attorneys for Plaintiff Richard A. Hunter

LV 418,975,963v1 12-4-09
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Electronically Filed

12/14/2009 09:32:38 AM

Uil sumasi v 42 4 5@
MaRK B, FERRARIO, BESQ
4

Nevaba Bar Mo, 162

7 || DU ACATOR, ESQ-

NEvVADA BArRNO. 9752

4 GREENBERG TRAURIG, LLF

3773 Howard Hughes Parksway Suite 400 North

CLERK OF THE COURT

¥

Las Vegas, Nevada 89169

Telephone: (702 7923773

Facsimile: (7023 792-9002

Email: ferrariomi@gtiaw,.com
avonlfoetiaw.com

a Attornevs for Plaintiff Richard A. Hunter

9 DISTRICT COURT
10 CLARK COUNTY, NEVADA
il RICHARD A HUNTER, an ichividmal, Case No. 09-A
s 12 Plaintift, Dept No.
N
A% _ SUMMONS- CIVIL
9 E"g XTFY ¥ TA KA

. || DEFENDANTS 1 through 10, and *\m,

FAM YRS R PR X Rt —hy i 5
CORPEA HE NS HHTONER Hianchsive -

5 Traufig LLP|
Y

’ 16
17 Dietendants.
1§
19
SUMMONS
20 ik

51 || NOTICET YOU HAVE BEEN SUED, THE COURT MAY DECIDE AGAINS
WITHOUT YOUR BEING HEARD UNLESS YOU RESPOND WITHIN 20 DAYS

22 READY THE INFORMATION BELOW.

23 TO THE DEFENDANT(S): WILLIAM GANG, a civil complaint has been filed by the

24 Plainti{f against you for relief st forth in the complaint requesting a Judgment against you.

25 1 H vou intend to-defend this lawsait within 20 days after this Summons is served
36— |-on you, exclusive of the day of service, you must dothe fottowing:

e

EAY

28

L\-318,.975,874vT 12-4-09
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i 4. File with the Clerk of this Court, whose address is shown below, a formal
2 written response to the Complaint in accordance with the rules of the Court, with the
3 appropriate filing fee.
4 b. Serve a copy of your response upon the attorney whose name and addrzesis
. listed below.
6 2 Unless you respond, your default will be entered upon application of Plaintifi{s)
7 and this Court may enter a judgment against you for the relief demanded in the Complaint, which
A T3 4 3 + -y N Aol o o 3 S 1, H - 1
& could result in the taking of money or propesty of other relief requested in the Complaint.
G =t i 4
7 kR Hyou idend fo-se
T || promptly SO that yOUT ToSponse may oe fled ontime
t 4. The State of Nevada, its politicat subdivisions, apencies;—offieers,employees,
~y . . »
3 12 hoard members, commission members and Jegistators, cach have 45 days after service of this
23 13 || summeons within which to file an answer or other responsive pleading to the complaint.
a0 14 Y N
114 ~ SCLERK OF THE COURT
@l . T N ; -
i 15 P . i
TR end By ‘3 X u*&“ﬂ TREE I TGTL I T
3 e ML o Y -
o8 16 }mey Cluk AN Date
A 3 kY
£ Regional Justice Cenler 1}
S 17 200 Lewis Avenue \
" Las Vegas, NV 89155 ‘
19 Submiited by:
20
o || GREENBERG TRAURIGFRLA,
2
bv T M. \ S
"
23 ]| MaRkE. I‘mmmrj L‘%Q
4 MNEVADA BARND 1625
= LUtS AL AYON, bSQ
ys— {1 DEVADA Bar Mo, 9752
3773 Howard Hughes Parkway
5] Suite 400 Notth
T.as Vegas, Nevada 89169
Z7 Telephone: (702) 792-3773
- Aitorneys fm Plaintiff Richard 4. Hunter
2

LV 418,976,974vT 12-4-09
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AFEIDAVIT OF SERVICE

State of Nevada County of Glark District Court
- ¢aseNumber A-08-804877-C DEPT. VIl Court Date: 4/3/2010
. Plaintiff; )
——Hichard A- Hunler
ys.
Dafandant

William Gang

Reveived by AM:PM Legal Seiutions on the 7th day of December, 2000 at 2:50 pnvto beserved on Williany Gang,
89216 Forest Manor 0, Las Vegas, NV 89134 '

day of December, 2009 at 7:24 pm, |

ts,.,d States, over 18 years of age, not & party to or m{ere:,ted in the

promedmg in wh:ah fhis affidavit s made and personally served the withim named persormwithrartrie and-correct

o Verified Complaint on the date and hour endorsed thereon by me, at the
aforementioned a{idres_s‘ pursuant io Mevada Statutes,

Daseription of Pér‘sen_Se:wed: Age: 50+, Sex: M, Hace/Skin Color: Caucasian, Heighi: §7, Weight: 148, Hair
Biack/Gray, Glasses: M

-7&
§
Subscribed and Sworn {o e on thegih day of §
Decamber, 2009 . AM:PR Legal Solutions
— — 520 8, 7th St Ste. B
s T ™ Las Vegas, NV 89101

; < — i {02 IBS26TE

=l &v\“f G o Dur-Job Serial Nupber 2009004687
NOTARY RUBLIC - ™ Ref: 1 'mH?MGmB

appnight S 19692-2008 Duatiass Senvicas, ine - Frosass Sarve's Taolbux Ve, 3x
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Electronically Filed

08/11/2011 10:30:54 AM

1 || Marquis Aurbach Coffing
ALBERT G. MARQUIS, ESQ. @@;« i-ke’“"‘“’
2 || Nevada Bar No. 1919
TYE S. HANSEEN, ESQ. CLERK OF THE COURT
3 Nevada Bar No. 10365
10001 Park Run Drive
4| Las Vcgas, Ncvada 891435
Telephone: (702) 382-0711
5 || Facsimile: (702) 382-5816
amarquis@maclaw.com
6 || thanseen@maclaw.com
Attorneys for William Gang
7
DISTRICT COURT
8
CLARK COUNTY, NEVADA
Q
RICHARD A. HUNTER, an individual,
Plaintiff, Case No.: A-09-604877-C
it Dept-No— Vi
Vvs.
g 12
= WILLIAM GANG, an individual, and DOE
I~ %= 13 || DEFENDANTS 1 through 10, and ROE
8 0 & CORPORATIONSH thl”uugu 1U, 'umlumvc,
T 2z% 14
g ‘:, Defendants:
TEE; 15
it
3 ; §0: 16 INITIAL APPEARANCE FEE DISCL.OSURE
g3
% T3z 17 Pursuant to NRS Chapter 19, as amended by Senate Bill 106, filing fees are submitted for
9 € 18 parties appearing in the above-entitled action as indicated below:
<
P 19 WILLIAM GANG, $223.00
20 TOTAL REMITTED $223.00
21 Dated this 11th day of August, 2011.
22
MARQUIS AURBACH COFFING
23
24
By /s/ Tve S. Hanseen
25 Albc‘ft G 1v10,u,1u15, Lbbl
Nevada Bar No. 1919
26 Tye S Hanseen, Esq:
Nevada Bar No. 10365
27 10001 Park Run Drive
Las Vegas, Nevada 89145
28 Attorneys for William Gang

Page 1 of 1
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Electronically Filed
08/11/2011 10:29:58 AM

1 Marquis Aurbach Coffing .
ALBERT G. MARQUIS, ESQ. % %g ,
2 || Nevada Bar No. 1919 t
TYE S. HANSEEN, ESQ. CLERK OF THE COURT
3 || Nevada Bar No. 10365

10001 Park Run Drive

4 I Las Vegas, Nevada 89145
Telephone: (702) 382-0711
5|t Facsimile: (702)382-5816
amarquis@maclaw.com
6 || thanseen@maclaw.com
Attornevsfor William-Gang
7
DISTRICT COURT
[
CLARK COUNTY, NEVADA
9
RICHARD A. HUNTER, an individual,
10
Plaintiff Case No.: A-09-604877-C
11 Dept. No.: Vil
vs.
% 12
= WILLIAM GANG, an individual, and DOE
8 213 || DEFENDANTS T througir 10, and ROE
O wg CORPORATIONS 1 through 10, inclusive,
eX % 14
5 528 Defendants '
< 5% 15
BLiz
W 0 WILLIAM GANG’S MOTION TO DISMISS
g%5
% Sz 17 Defendant William Gang (“Gang™), by andthrough-his-attorneys-of record; Marquis
g € 18 || Aurbach Coffing, hereby files his Motion to Dismiss. This Motion is based on the following
<
s 19477/
20 || ///
21 77
22 ) /1
23
24
25
26
27
28

MAC:11526-001 1409565_2.DOC
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1 || Memorandum of Points and Authorities, the pleadings and papers on file herein, and any oral

2 || argument by counsel permitted at the hearing on this matter.

3 Dated this !/ day of August, 2011.

MARQUIS AURBACH COFFING

——

6

7 Albert G. Marquis, Esq.
Nevada Bar No. 1919

8 Tye S. Hanseen, Esq.

9

0

Nevada Bar No. 10365
10001 Park Run Drive
Las Vegas, Nevada 89145

Attomeys for William Gang

0 NOTICE OF MOTION
Z 12
Y You and each of you, will please take notice that the foregoing MOTION TO DISMISS
I~ = 13
8 g will come on regularly for hearing on the 13 dayof S€Pt ,2011, at the hour of
iz 14
— U =
< 5% =z 15
:é’%zn%: —referenced coutt.
;2 ; §°E 16 il
Sg>e Dated this ' _day of August, 201T.
L7838 17
=
g < 18 MARQUIS AURBACH COFFING
< —
= 0 =
20 By — 5\“\ -
Albert G. Marquis, Esq
21 Nevada Bar No. 1919
Tye S. Hanseen, Esq
22 Nevada Bar No. 10365
10001 Park Run Drive
23 Las Vegas, Nevada 89145
Attorneys for William Gang
24
25
28
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1 MEMORANDUM OF POINTS AND AUTHORITIES
2 L INTRODUCTION
3 Defendant Gang respectfully requests that this Court dismiss Richard Hunter’s

4 I (“Hunter”) Complaint as a result of his failure to prosecute this action. Hunter has failed to

6 || effort justifies dismissal with prejudice.

7 | IL STATEMENT OF FACTS

9 injunctive relief, adverse possession, and declaratory relief.' Hunter gave Gang an extension to

10 respond to the Complaint while the parties discussed a potential resolution. The discussions
9 :i however, broke down over a year ago and Hunter became unresponsive for extended periods of
E e s time. As aresult, the matter is now going on two years without any occurrences.
é 0 gé 14 | M. LEGAL ARGUMENT
:é :; % § 15 Gang respectfully requests the dismissal of Hunter’s Complaint for his failure to
,_m) Eg; 16 || prosecute. “When a case has long been neglected and no adequate excuse is offered for the
; % é ; 17 neglect, an inference arises that the case lacks merit . . > Hassett v. St. Mary's Hosnital Ass’n,
é& g 18 || 86 Nev. 900, 906, 478 P.2d 154, 158 (1970). The element necessary to justify dismissal for
§ 19 failure to prosecute is lack of diligence on the part of the plaintiff. Moore v. Cherry, 90 Nev.
20 390, 395, 528 P.2d 1018, 1022 (1974). The duty rests upon the plaintiff to use diligence at every
51 |-stage of the proceeding to expedite the case to final determination. Thran v. First Judicial
2 District Court, 79 Nev. 176, 181, 380 P.2d 297, 300 (1963). The Defendant on the other hand, is
23 required only to meet the Plaintiff step by step as the latter proceeds. Id.
54 Here, given Hunter’s lack of activity, dismissal is proper. This matter is now going on
55 || two years. Gang has attempted frequent contact with Hunter throughout the pendency of the
26 Complaint. Specifically, Gang has made multiple attempts to get Hunter to resolve the matter or
27
23 ! See Complaint on file herein.

Page 3of5
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2 || diligently pursue the claims as well as request the matter be brought to trial. Hunter’s lack of
3 || action and effort justifies dismissal with prejudice. Moreover, based on the lack of prosecution,
4 || the Court is well within the use of its sound discretion to dismiss Hunter’s claims for failure to
— 5} takeanyreasonable steps-toprosecute this-action.
6 || IV. CONCLUSION
7 Gang respectfully requests the Court take action against Hunter’s failure to make strides
8 toward pursuing his claims. Hunter filed his claims over a year and a half ago and nothing has
9 || happened. As aresult, Hunter’s lack of action warrants dismissal.
10 Dated this / [ day of August, 2011.
11
O MARQUIS AURBACH COFFING
Z 12
= - - T )
= = 13
o2z a 14 Albert G-Marquis, Esq—"
o R Nevada Rar No— 1010
(W i—l.gt INUvala bal INU. 1717
<5 s 15 Tye S. Hanseen, Esq.
g EZZ Nevada Bar No. 10365
D*&8~ 16 10001 Park Run Drive
<8>S Las Vegas, Nevada 89145
%3 =3 % 17 Attorneys for William Gang
g S 13
<
= 19
20
21
22
23
24
25
26
27 | 2 Gang understands that Hunter may be experiencing some health concerns, but Gang has no independent
e knowledge of any health concerns. If Hunter is experiencing health concerns, Gang empathizes with him.
28
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CERTIFICATE OF SERVICE

2 I hereby certify that the foregoing WILLIAM GANG’S MOTION TO DISMISS was
3 || submitted electronically for filing and/or service with the Eighth Judicial District Court on the
4 \H/ﬁ day of August, 2011. Electronic service of the foregoing document shall be made in
5 accordance with the E-Service List as follows:>
6 N/A
7 I further certify that I served a copy of this document by mailing a true and correct copy
8 || thereof, postage prepaid, addressed to:
9 Mark E. Ferrario, Esq.
Luis A. Lyon, Esq.
10 Greenberg Traurig, LLP
3773 Howard Hughes Parkway, Suite 400 North
11 Las Vegas, Nevada 89169
O Attorneys for Richard A. Hunter
12
-
S i SNV PE
o3 =% 14 Rosie Wesp, an employee of
ugazg Marquis Aurbac ffing
< 5% 15
“ELE
2 = §;: 16
S>8
n=22 47
=
g = 18
S 19
20
21
22
23
24
25
26
27 || * Pursuant to EDCR 8.05(a), each party who submits an E-Filed document though the E-Filing System
- consents to electronic service pursuant to NRCP 5(b)(2)(D).

Page 5 of 5
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Electronically Filed
08/22/2011 10:41:07 AM

Marqguis Aurbach Coffing

ALBERT G. MARQUIS, ESQ.

A # e

2 || Nevada Bar No. 1919
TYE S. HANSEEN, ESQ. CLERK OF THE COURT
3 || Nevada Bar No. 10365
10001 Park Run Drive
4 || Las Vegas, Nevada 89145
Ielephone: (/0.2) 582-0711
5 || Facsimile: (702) 382-5816
amarquis@maclaw.com
6 || thanseen@maclaw.com
Attorneys for William Gang
7
DISTRICT COURT
8
CLARK COUNTY, NEVADA
9
RICHARD A. HUNTER, an individual,
10
Plaintiff, Case No.: A-09-604877-C
11 Dept. No.: VIII
Vs.
S 12
- WILLIAM GANG, an individual, and DOE NOTICE OF HEARING ON WILLIAM
= 13 || DEFENDANTS 1 through 10, and ROE GANG’S MOTION TO DISMIS
8 o 4 CORPORATIONS 1 through 10 inclusive,
ez 14
5 5% Defendants
< 5% 15
3 g §)~ 16 Notice is hereby given that Defendant, William Gang filed his Motion to Dismiss on the
S- 8
0 -8y 17 114h dav-of Agon L NI e d that thn hapwing oo cntd AAoagio bhoo biaae oa + for-Sentember—13
5 =] 3 7 11t UQ)’ ES nus = Ul .l’ TG UIaur v u\,cuuls Ul 5alct IvIUUUI 1Ias ULuLIlr SV TUT O JJ WITTOWT 10,
gl S 18 | 2011 at 8:00 a.m., or as soon thereafier as counsel may be heard, in Department § of the above-
§ 19 || referenced court.
20 Dated thlﬁiﬁ“ day of August, 2011,
21
MARQUIS AURBACH COFFING /j
22
23
24 wvA]th’r G. Y\/Tmﬂqulg’ Eg‘q
Nevada Bar No. 1919
25 T'ye S. Hanseen, Esq.
Nevada Bar No. 10365
26 10001 Park Run Drive
Lab chab I\Icvada 89}45
27 Attorneys for William Gang
28
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1 CERTIFICATE OF SERVICE,
2 I hereby certify that the foregoing NOTICE OF HEARING ON WILLIAM GANG'’S
3 | MOTION TO DISMISS was submitg\d electronically for filing and/or service with the Eighth
Py R BTN
4 || Judicial District Court on the ‘f""}"day of August, 2011. Electronic service of the foregoing
5 || document shall be made in accordance with the E-Service List as follows:'
6 N/A
7 [ further certify that I served a copy of this document by mailing a true and correct copy
8 || thereof, postage prepaid, addressed to:
9 Mark E. Ferrario, Esq.
Luis A. Lyon, Esq.
10 Greenberg Traurig, LLP
3773 Howard Hughes Parkway, Suite 400 North
11 Las Vegas, Nevada 89169
O Attorneys for Richard A. Hunter
12 .
= < Y
- 2 13 5\&%\5\@‘;\ “ff\;f/)")m
S et AL TG,
iz o 14 - ~an employee of e
oo%e Marquis Aurbach Coffing {/
< 5T 15 /
2527 —
D o8- 16
<EgEE
LoEy 17
5 &
g = o8
s 19
20
21
22
23
24
25
26
27 " Pursuant to EDCR 8.05(a), each party who submits an E-Filed document though the E-Filing System
)8 consents to electronic service pursuant to NRCP 5(b)(2)(D).
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Las Vegas. Nevada 89169

Greenberg Trauwig LLP

3773 Howard Hughes Parkway, Suite 400 Nosth

(702) 792-3773

(702) 7982-8002 (fax)
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Electronically Filed
08/29/2011 04:44:27 PM

OPP % y 8 W

MARK E. FERRARIO, ESQ.

Nevada Bar No. 1625

LESLIE S. GODFREY, ESQ.

Nevada Bar No. 10229

GREENBERG TRAURIG, LLP

3773 Howard Hughes Parkway, Suite 400 North

Las Vegas, Nevada 89169

Telephone: (702) 792-3773

Facsimile: (702) 792-9002

Email: ferrariom@gtlaw.com
godfreyl@gtlaw.com

Attorneys for Plaintiff Richard A. Hunter

CLERK OF THE COURT

DISTRICT COURT
CLARK COUNTY, NEVADA
RICHARD A. HUNTER, an individual, Case No. A-09-604877-C
Plaintiff, Dept No. VIII
V.
OPPOSITION TO MOTION TO
WILLIAM GANG, an individual, and DOE DISMISS

DEFENDANTS 1 through 10, and ROE
CORPORATIONS 1 through 10, inclusive,

Date of Hearing: Sept. 13, 2011
Defendants. Time of Hearing: 8:00 a.m.

Plaintiff, Richard A. Hunter (“Plaintiff’), by and through his counsel, the law firm of
Greenberg Traurig, LLP, hereby submits this Opposition to the Motion to Dismiss (“Opposition”)
filed by Defendant William Gang (“Defendant”).
iy
111/

/11
/11
I/
111
111/

LV 419,510,334v1 8-29-11
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Greenberg Traurig LLP

3773 Howard Hughes Parkway, Suite 400 North

Las Vegas, Nevada 89169

(702) 792-3773
(702) 792-9002 (fax)
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This Opposition is supported by the following memorandum of points and authorities, the
pleadings and papers on file herein and any oral argument the Court may entertain at the hearing
on the motion.

DATED this 2% day of August, 2011.

GREENBERG TRAURIG, LLP

MARK E. FERRARIO, ESQ.

Nevada Bar No. 1625

LESLIE S. GODFREY, ESQ.

Nevada Bar No. 10229

3773 Howard Hughes Parkway

Suite 400 North

Las Vegas, Nevada 89169

Telephone: (702) 792-3773

Attorneys for Plaintiff Richard A. Hunter

MEMORANDUM OF POINTS AND AUTHORITIES

L INTRODUCTION AND SUMMARY OF FACTS.

This case involves a dispute over a portion of land upon which Plaintiff built a berm to
prevent the natural flow of water onto his property more than twenty-five years ago. On or about
December 9, 2009, Plaintiff filed his complaint against Defendant for quiet title, injunctive relief,
declaratory relief, and adverse possession regarding this disputed portion of property. See
Complaint on file herein. Since Plaintiff filed his complaint, he has been suffering from serious
medical conditions that interfere with his ability to focus on this litigation, including heart
problems, a series of mini strokes that temporarily left Plaintiff without eye sight, pneumonia, and
most recently he has had difficulty controlling dangerously high blood pressure. See the Affidavit
of Margueritte Hunter filed herewith.

Despite knowing of these hardships, Defendant now requests that this Court dismiss
Plaintiffs Complaint. In his Motion to Dismiss for Failure to Prosecute, Defendant cites to
various authorities indicating that the Court has discretion to dismiss a matter if a Plaintiff does
not diligently pursue the matter. Defendant fails to cite language within 'these authorities which

clearly indicate that such a motion is only proper after the passing of two years. Two years has

LV 419,510,334v7 8-29-11
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Greenberg Traurlg LLP

3773 Howand Hughes Parkway, Suite 400 Nosth

Las Vegas, Nevada 89163

(702) 7923773
(702) 792-9002 (fax)
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not yet passed in this case, and as a result, Defendant’s motion is premature. Nonetheless, even if
the Court considers Defendants’ premature motion, any delay that has occurred as a result of
Plaintiff’s health condition should be excused by this Court. Based on these two issues, Plaintiff
requests that this Court deny Defendant’s Motion to Dismiss.

IL LEGAL ARGUMENT

As a general policy, Courts prefer that a matter be tried on its merits. See Hassett v. St.
Mary’s Hospital Ass’n, 86 Nev. 900 (1970). Plaintiff acknowledges that when a matter is not
pursued diligently, the Court has discretion to dismiss it. /d. The Court should not dismiss this
matter for two reasons: first, Defendant is not entitled to request that the matter be dismissed, as
two years have not passed since the matter was filed, and second, Plaintiff’s delay is a result of
excusable neglect resulting from serious ongoing health problems.

Nevada Rule of Civil Procedure 41(e) provides in pertinent part, “[t]he Court may in its
discretion dismiss any action for want of prosecution on motion of any party or on the court’s
own motion and after due notice to the parties, whenever plaintiff has failed for 2 years after
action is filed to bring such action to trial.” (emphasis added). Curiously, Defendant cites several

Nevada cases without any mention of the two-year threshold under the rule. See Motion. Further,
the cases cited by Defendant are distinguishable from the instant case in that they involve
situations where the complaint was filed more than two years prior to the filing of the motion to
dismiss. See Hassett v. St. Mary's Hospital Ass’n, 86 Nev. 900 (1970) (affirming district court’s
dismissal where defendant was not served with process for more than two years after filing of
complaint); see also Thran v. First Judicial District Court In and For Ormsby County, 79 Nev.
176 (1963) (affirming dismissal of complaint where motion to dismiss filed nearly four years after
the filing of the complaint). Finally, Moore v. Cherry, 90 Nev. 390 (1974) is distinguishable in
that Moore involved a case that had actually been set for trial almost two years after the complaint
was filed. However, in Moore, neither the plaintiffs nor their attorney appeared on the date of
trial. As a result, the district court entered a judgment dismissing the case with prejudice under
NRCP 41(b) and the Nevada Supreme Court affirmed. In this case, Plaintiff has not let this case

languish as many as four full years, nor has Plaintiff engaged in a conscious disregard of

3
LV 419,510,334v1 8-29-11
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Las Vegas, Novada 89189

(702) 782-3773
{702) 782-9002 (fax)
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scheduling orders issued by this Court. The Complaint was filed on December 9, 2009, two years
full years have not passed. Accordingly, this motion is not ripe, and the Court should deny
Defendant’s request on that basis alone.

Nonetheless, even if two years had passed, the Court should deny Defendant’s request.
The Court has the discretion to allow a Plaintiff time beyond the two year limitation, if the
Plaintiff can demonstrate excusable neglect. Monroe Ltd. v. Central Tel. Co., 91 Nev. 450, 538
P.2d 152 (1975). Unfortunately, Plaintiff has been suffering from serious medical conditions that
have interfered with his ability to focus on this litigation, including heart problems, a series of
mini strokes that temporarily left Plaintiff without eye sight, pneumonia, and most recently he has
had difficulty controlling dangerously high blood pressure. See the Affidavit of Margueritte
Hunter filed herewith. These ailments have made it impossible for Plaintiff pursue this matter
until his health improves. Plaintiff has not intentionally neglected this case, but rather, has been
trying to focus on regaining his health. As such, Plaintiff respectfully requests that the Court
exercise its discretion to excuse Plaintiff’s failure to set the case for trial to date and allow
Plaintiff to take the necessary steps to either recover or appoint an appropriate representative to
pursue this matter on his behalf.
III. CONCLUSION

Based on the foregoing, Plaintiff respectfully requests that this Court deny Defendant’s
motion to dismiss.

o
DATED this 9" ) day of August, 2011.
GREENBERG TRAURIG, LLP

\M-)@l J3okYpax, -

MARK E. FERRARIO, ESQ.

Nevada Bar No. 1625

LESLIE S. GODFREY, ESQ.

Nevada Bar No. 10229

3773 Howard Hughes Parkway

Suite 400 North

Las Vegas, Nevada 89169

Telephone: (702) 792-3773

Attorneys for Plaintiff Richard A. Hunter

LV 419,510,334v1 8-29-11
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CERTIFICATE OF SERVICE

I hereby certify pursuant to N.R.C.P 5 that I served the forgoing Oppeositien to Motion to
Pismiss on

Adbert G. Marguis

Tye Hanseen

Marguis Aurbach Cofling
10001 Park Run Drive
Las Vegas, NV 59145

by causing a full, true, and correct copy thereof to be sent by the following indicated
method

or methods, on the date set forth below:

by mailing in a scaled, first class postage-propaid envelop, addrossed to the last-
known office dddu:ﬁ of the aitorney, and deposited with the United States Postal

Service in Las Vegas, Nevada,
by hand delivery.
by sending via overnight courier in a sealed envelope.

by faxing to the attorney at the fax number that {s the last-known fax numbaer.

DDDD

by electr Lmi{.. mail to the last known e-mail address.

A3 \ N

DATED this ;« 5 day of August, 2011,
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An employee of Greenberg Traurig, LLP
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Greenberg Traurig LLP
3773 Howard Hughes Paerkway, Suile 400 North

Las Vegas, Nevada 89169

(702) 792-3773

(702) 792-9002 (fax)
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AFFD i e i

MARK E. FERRARIO, ESQ.

Nevada Bar No. 1625

LESLIE S. GODFREY, ESQ.

Nevada Bar No. 10229

GREENBERG TRAURIG, LLP

3773 Howard Hughes Parkway, Suite 400 North

Las Vegas, Nevada 89169

Telephone: (702) 792-3773

Facsimile: (702) 792-9002

Email: ferrariom@gtlaw.com
godfreyl@gtlaw.com

Attorneys for Plaintiff Richard A. Hunter

CLERK OF THE COURT

DISTRICT COURT
CLARK COUNTY, NEVADA

RICHARD A. HUNTER, an individual, Case No. A-09-604877-C

Plaintiff, Dept No. VIII
V.
AFFIDAVIT OF MARGUERITTE
WILLIAM GANG, an individual, and DOE HUNTER IN SUPPORT OF
DEFENDANTS 1 through 10, and ROE PLAINTIFF’S OPPOSITION TO
CORPORATIONS 1 through 10, inclusive, MOTION TO DISMISS
Defendants.
Date of Hearing: Sept. 13, 2011
Time of Hearing: 8:00 a.m.
STATE OF NEVADA )
} ss.
COUNTY OF CLARK )

I, MARGUERITTE HUNTER, being first duly sworn, under penalty of perjury, deposes

and states:

1. 1 am over 21 years of age and I am competent to testify to the matters stated herein
based upon personal knowledge, except for those matters stated upon information and belief, and

to those matters, I believe them to be true.

2. This Affidavit is made in support of Plaintiff’s Opposition to Defendant’s Motion

to Dismiss for Failure to Prosecute.

LV 419,508,431v1 8-22-11
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(702) 7923773
{702) 792-9002 {fax)

Greenbarp Traung LLP
3/73 Haward Hughas Perkway, Suile 400 Narth
Las Vegas, Nevada 89169
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3. I have been informed and believe thereon that the Complaint in this matter was
filed on December 4, 2009,

4, I am the sponuse of Plaintiff, Richard Hunter.

5. Since early 2009, Mr. Hunter has been suffering from a series of health related
problems, including heart problems, a series of mini strokes that resulted in the temporary loss of
eyesight, pneumonia, and most recently, Mr. Hunter and his physicians are struggling to control
dangerously high blood pressure.

6. Mr. Hunter has been attending to his health, and is currently unable to focus his

efforts on litigating this case.

FURTHER YOUR AFFIANT SAYETH NAUGHT.

7. Plaintiff doI not intend to inappropriately delay or hinder the case at bar.

Tt T
MARGUERYITE HUNTER

SUBSCRIBED AND SWORN BEFORE ME this

day of A‘Mw&f , 2011,

CHRISTINA BONNER
of CLARK COlRY
; ANOUR PRIC
s INAND FOR THE STATE OF NEVADA
PR iy Corapeitden Brpirex #0214, Cartficate Mo: 06-108991-1

Nb:l:amf PUBLIC in and for said 70m11y and State

[1{zoly

My Commission Expires: 4
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CERTIFICATE OF SERVICE

]
N I hereby certify pursuant to N.R.CLP $ that | served the forgoing AFFIDAVIT OF
R MARGUERITTE HUNTER IN SUPPORT OF PLAINTIFF'S OPPOSITIONTO
2
4 MOTION TO DISMISS one
5 Albert G Marquis
| Tye Hanseen -
& Marguis Aurbach Cofting
FOU0] Park Ron Drive
7 Las Vegasg, WV §9145
8 by cawsing a fall, true, and correct copy thereof (o be sent by the following indicated
method
b
0 or methods, on the date set forth below:
e v ; .
% B\j\ by mailing i a sealed, first class postage-prepaid envelop, addressed to the last-
- S known office m.,h.i ss of the attorney, and deposited with the United States Postal
12 Service m Las Vegas, Nevada,
13 by hand delivery.

by sending via overnight courier in a sealed envelope.

0O

by faxing to the attorney at the fax number thatas the last-known fix number,

3 -
%
A
&
=

] by electronie, mail 1o the last known e-mail address.
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DATED thig \ day of August, 2011,
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CLERA OF THE COURI
R LR

3
%
5 DISTRICT. COURT
6 CLARK COUNTY, NEVADA
! )
s ||RICHARD HUNTER, )
) CASE NO. AB04877
0 Plaintif, ! bEPT.VIN
)
10 vs S
11 ;
12 || WILLIAM GANG, %
A
13 Defendant. j
1 || BEFORE THE HONORABLE DOUGLAS E. SMITH, DISTRICT COURT JUDGE
5 TUESDAY, SEPTEMBER 13, 2011
5 TRANSCRIPT OF PROCEEDINGS
WILLIAM GANG’S MOTION TO DISMISS
17
18 || APPEARANCES:
19 || For the Plaintiff: MARK E. FERRARIO, ESQ.
2 1 For the Defendant: TYE S. HANSEEN, ESQ
21
22
L 23
Ti
; o L\g'
x4
- % 'B ||RECORDED BY: JILL JACOBY, COURT RECORDER
i_: fured ]
L
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TUESDAY, SEPTEMBER 13, 2011 AT 8:15 A.M.

2

3 MR-HANSEEN: Good morning, Your Honor, Tye Hanseen of Marquis

4 || Aurbach Coffing on behalf of Defendant William Gang. This is page 3.

5 THE COURT:—Okay-

6 MR. FERRARIQ: Mark Ferrario on behalf of the plaintiff, Your Honor.

7 MR. HANSEEN: Your Honor, first of all, we are very sympathetic to

& || Mr. Hunter's medical conditions, we are aware of those, and we wish him nothing

g || but well.

10 As to the motion pending before the Court, this has to do with some

11 || property that is up in Mountain Springs which is located off of Highway 160 about

27T halfway in between Las Vegas and Pahrump:

13 it all arose, Mr. Hunter has about 2.5 acres up there, Mr. Gang has

14 [ about 20 acres. Mr. Hunter built withinabout six inches of his property line, literally
151t six-inches. Two years-ago, he tried to-sell the property and the potential buyer

16 || realized that hey, there might be an issue here, you built within six inches of the

17— property line-and-you've landsecaped your backyard-on-Mr-Gang’s property. Sothe |
18 || deal fell through with Mr. Hunter. So what Mr. Hunter did, of course, was then turn
19 || around and sue Mr. Gang to try to secure what was literally Mr. Gang’s property for
20 || his backyard. They tried to make a deal, it didn’t work out. We're now going on two
21 || years since the case started and here we sit, still nothing has happened.
22 This is not Mr. Hunter’s first time around doing something like this. He
23 |{landscaped on Forest Service property in the same place, the Forest Service made
24— him take it out. He built a building on Forest Service property, Ferest Service-made
25

him take it out. He had an illegal easement up there which has now been
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(Page 4 of 7)

n

dismissed, at a minimum, without prejudice. And if Mr. Hunter decides in two
Y

months, six months, or whatever that he wants to proceed with the suit, so be it. But
3 |lit's been almost two years.
4 MR. FERRARIO: Do you want fo -- do you want me to argue beyond
5 || what's in the motion like -- like Mr. Hanseen did?
6 THE COURT: Well, | just think there’s more to it than he's sitting on his rights
7 || right now. | don’t think he has a position and he's just filed a suit in hopes that
8 | something sticks-if he throws it against the wall
9 MR. FERRARIO: Well, | beg to differ with you, Your Honor, | don't file suits
10 1| for that --
" THE COURT: | know. That's why that’s --
12 MR. FERRARIO: -- for that reason. Mr. Hanseen's brought a motion to
13 || dismiss, the case hasn't even been on the books for two years. We filed an affidavit
14 {|from Mrs. Hunter. Unfortunately, Mr. Hunter has suffered serious health issues.
15 ||He -- in addition to the heart issues, he fell and hit his head a few years ago and It's
16_\| caused recurring neurological issues
17 So | have no problem moving the case along. And the thing that i find
18 ||interesting -- and Your Honor points at us saying that we’re engaging in some
19 ||inappropriate conduct, that’s not the case at all. Mr. Hanseen and | have -- and it's
20 || been a pleasure working with him -- have tried on numerous occasions to resolve
21 [|this. The last thing you want to have is neighboring property owners fightover
22 ||things like this.
23 THE COURT: Do you --
24 MR. FERRARIO: | have a spin on why it hasn't settled.
25

THE COURT.: -- argue that he did not landscape on Mr. Gang's property, is

_4-
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that your argument?

2 MR. FERRARIO: There is no question there is a -- a landscaping on
3 ||Mr. Gang's property. Here's the beauty of this. It's Mr. Gang’s property. If they
4 {lwanted to file a counterclaim, let them file a counterclaim, why hasn’t he done that?
5 If we are out there digging on his property putting up a major
6 |[construction project, why wasn't he parading in here getting an injunction to stop it?
7-{He doesn't represent the Forest Service, | don't see them-in-here. The reality is-the
8 || sale fell through because Mr. Gang interfered with the sale and we believe gave
9 {[inaccurate information to the buyers about encroachment of a tennis court and what
10 Thave you:
1" The only issue -- this thing’s been there for 25 years. If this -- if this
12 || was such an offending structure to Mr. Gang on about 20 - I don't know how many
13 || feet of his property -- 20 or 40 feet of his property in the middle of nowhere, why
14 ||wasn't he in court getting us to remove it? Those are the questions the Court needs
15 |{to ask. This was open and obvious, it was done 25 years ago.
16 You have to picture this, it's out in the middle of nowhere. Mr. Hunter’s
17 || been there longer than Mr. Gang. Mr. Gang inherited this property from his mother.
18 |[ My client went up and built the house up there. There was drainage issues, it's
19 || flowing everywhere. At some point in time, some 20 some-odd years ago, and 1
20 ||don’t have the precise facts here, he moved dirt around so that water would come
21 ||down and go in a different direction. Some of that dirt, no question, is on Mr. Gang’s
22 U sroperty. | think-Mr—Hunter put up trees and what have you on Mr. Gang's property |
23
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MR. FERRARIO: ¥m not --

2 THE COURT: And you think that, well, | get the property if Gang doesn’t do
3 ||anything about it.
4 MR. FERRARIO: Well, there are adverse possession laws, there’s all sorts of
5 ||issues that may come into play here. I'm not saying that | would tell a client just go
6 ||out and willy-nilly 25 years ago in the middle of nowhere and put prop -- you know,
7 build-aberm—That's not what 'm-telling-Your Honer—¥'mjust saying the reality-is
8 || this is a long time ago and the only people that are involved are -- were Mr. Hunter
9 ([and Mr. Gang's mother at the time. So we filed the Complaintand we'l probably be
10-{-amending because of Mr-Gang’s-interference with-the-sale-and-providing whatwe
11 || believe to be inaccurate information to the buyers.
12 THE COURT: All right.
13 MR. FERRARIO: So, | -- and, Your Honor, one final thing. In terms of the
14 || health issues and -- it's somewhat difficult when you're handling a case like thisand |
15 il you're talking to your client and you hear that he had a mini stroke or that he's going
16—l on-another medication-and-you-have to-make a decision, doyougoinanddoyou |
17 || try to push this matter down his throat in the middle of these types of issues? Those
18 || are tough judgment calls to make as an attorney. This case hasn't been on the
19 || books for two years. They don't cite you one case that would support dismissal.
20 || We would respectfully request that we allow -- you allow the case to proceed.
21 The other alternative that | think might not be a bad idea because the
22
23

-5
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1 ||t come into the courthouse and have a settlement conference with another judge, |

2 {Ithink might help the situation. And | would request that.

3 THE COURT: All right. | was inclined to give the continuance, I'm not now

4 || after hearing arguments of counsel. The motion to dismiss is granted.
5 Defense will prepare findings of facts, conclusions-oflaw.——————
6 MR. HANSEEN: Thank you, Your Honor.

7 [Proceeding concluded at 8:24 a.m.]

10

11

12

13

14

15

—
[o)]

17

18

19

20

21 ||ATTEST: 1 hereby certify that I have truly and correctly transcribed the audio/visual
recording in the above-entitled case.

22 . _
“ JilfJacoby’ ¢
24 Court Recorder

25

-7-
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Electronically Filed
11/07/2011 01:15:19 PM

1_{{ Marquis Aurbach Coffing *
ALBERT G. MARQUIS, ESQ. Cﬁ&;« . _&g, o
2 || Nevada Bar No. 1919 t
TYE S. HANSEEN, ESQ. CLERK OF THE COURT
3 || Nevada Bar No. 10365
10001 Park Run Drive
4 || Las Vegas, Nevada 89145
Telephone: (702) 382-0711
5 || Facsimile: (702) 382-5816
amarquis@maclaw.com
6 || thanseen@maclaw.com
Attorneys for William Gang
7
DISTRICT COURT
8
CLARK COUNTY, NEVADA
9
RICHARD A. HUNTER, an individual,
10
Plaintiff, Case No.: A-09-604877-C
11 Dept. No..  VIII
&) VS.
12 :
= WILLIAM GANG, an individual, and DOE FINDINGS OF FACT, CONCLUSIONS OF
=13 DEFENDANTS 1 throusu 10; and ROE LAW AND ORDER GRANTING
8 < CORPORATIONS 1 through 10, inclusive, WILLIAM GANG’S MOTION TO
mgzo 14 DISMISS
oazég Defendants
< 5% 15
2523
3 =&= 16
<85 ..
|camy o
5 8
g S 18 || 13,2011, the Plaintiff Richard A. Hunter (“Hunter”) represented by his counsel of record Mark
E 19 || Ferrario, Esq. of the law firm of Greenberg Traurig, LLP, and Defendant William Gang
20 || (“Gang”) represented by his counsel of record Tye Hanseen, Esq. of the law firm of Marquis
Hi
22 || oral arguments of counsel, hereby makes the following findings of facts, conclusions of law, and
23 || orders as follows:
24 FINDINGS OF FACT
25 I. Gang is the owner of 20.47 acres of real property described in the office of the

26 Clark County Assessor as: Land Division 93-92, Lot 2, 920819:570—APN 174-20-303-002

27 || (“Gang Property”).

[\
o]

{J Voluntary Dis O-Stipbis———

= um Jagmf
0 Involuntary (stat) Dis 0 Stip Jdgmt o o ) e o aONS
ju i)

O a 1 %&M O3 Time Limit Expireq
)(Mm 00 by o |0 Tmuf dmr : 'y Tiial ' Dismissed (with or without prefylesy | | 526-001 1451340_4.doc
slerre 0 Judgment Satistied/Paid in fuh
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2 || the office of the Clark County Assessor as: 9500 Pinion Dr., Unincorporated County, Lot 1 &

3 || Vac.Rd., Sec 20 Twp 22 Rng 58—APN 174-20-402-004 (“Hunter Property”).

4 3. The subject properties are located in the community of Mountain Springs, which”
5—{ is located-off of Highway 160-inthe Spring Mountains between Las Vegas and Pahrump

6 4. The north side of the Hunter Property borders the south side of the Gang Property.

7 5. Hunter built his home on the Hunter Property within eight inches of the property

8 line between the Hunter Property and Gang Property

9 6. Hunter landscaped on the Gang Property, which landscape includes trees, shrubs,

11 | “Encroachment”). In essence, Hunter created a back yard for himself on property he did not
% 12 || own.
-1
F" o - y = 1 41 Fal D e £ 3 |
5 ] I3 7. The Encroachment encompasses amr area on the-Gang Property-ofapproximatery
U wvg
o™ b b
mezn 14 200’ by 40°. )
e . : : . -
g 25y 15 8. On December 4, 2009, Hunter filed this suit against Gang alleging claims for
g ESE L . : o
5= 4§- 16 | quiet title, injunctive relief, adverse possession and declaratory relief to attempt to obtain title to
<8>S
< d
5"5 =388 17 | the Encroachment.
8
[=J
9 S 18 9. Other than filing the Complaint, Hunter has not taken any action.
< : - .
= 19 10. Hunter gave Gang an extension to respond to the suit while the parties discussed
20 || a potential resolution. The discussions, however, broke down over a year ago. After that point,
21| Hunter became; for the most part, unresponsive for-extended periods-of time-while-the-Gang

22 || Property remained encumbered by this legal action which was filed for no apparent reason other

23 than to force a settlement favorable to Hunter.

~NA 11 N 4+l P +
24 H——Due-to-the—suit;the

25 || years—while property values in Clark County have continued to decrease.

26 12. The Encroachment on the Gang Property was part of a pattern of encroachment

27 || by Hunter, who also constructed a building and other improvements on Forest Service land that

©
[\ o]
)

[¢]

MAC:11526-001 1451340_4.doc
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1 Y borders the Hunter Property to the west. The Forest Service required Hunter to remove the
2 || structure and improvements.

3 13. Hunter also landscaped on the Forest Service land, as he did on the Gang
4 || Property, and with the same disregard for ownership and property rights.

5 14, Even as this lawsuit was pending, Hunter continued to disregard Gang’s property
6 || rights, staging a construction project for the Hunter Property on Gang’s property.

7 15. During the project, Hunter dug a trench utilizing the Gang Property and installed

8 a 24” diameter drainage pipe, a portion of which appears to be on the Gang Property
(=4 E Y FY T T - X

9 16. Hunter’s landscape, watering system, and drainage pipe all sit on the Gang
10 || Property.
11 17. Gang never authorized Hunter to landscape, install a watering system, or install a
% 12 || drainage pipe on the Gang Property
= . . CONCLUSIONS OF AW
O % j 36 CUINULUSIUIND U LAYY
; Eéz 14 1. The duty was on Hunter to use diligence at every stage of the proceeding to
Eg é g ; 15 | expedite the case to final determination.
jg%; 16 2. Gang was required to meet Hunter step by step as Hunter proceeded.
%Ei”z § 17 3 —Hunter neglected-and failed to reasonably prosecute the-case:
é‘ g 18 4. There was no adequate excuse for Hunter’s neglect and failure to reasonably
E 19 || prosecute the case.
20 S. Hunter’s neglect and failure adversely impacted Gang’s ability to market the
21 Gang Property-.
22 6. Hunter failed to diligently pursue the claims as well as request the matter be

23 || brought to trial.

25 || declaratory relief to attempt to obtain title to the Encroachment lack merit.

26 || //7
27 | /17
28

MAC:11526-001 1451340_4.dog,
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H—

NOW, THEREFORE, IT IS HEREBY ORDERED, that the Motion to Dismiss is hereby

£ =y

2 || GRANTED and the Complaint is dismigsed with prejudice.
/W’\M/j'/
3 Dated this ¢ day of Gctober, 2011.
4 ~, 7 L = )
; Lyl
DISTRICT COURT JUDGE 7
6 Z 7 V54
7 || Respectfully submitted by
8 MARQUIS AURBACH COFFING
9
10 Kl'b‘e‘rt‘G—Ma:rqu'i/s, Esq )
11 :Fye S. Hanseen, Esq.
4] Nevada Bar No. 10365
—Z—12+ i
B Las Vegas, Nevada 89145
5 z D Aftorneys for William Gang
O g
mizg 14
UssS
;ﬂ: 2 5% 15 || Approved as to form and content:
g ESS
S5=4- 16 | GREENBERG TRAURIG, LLP
<855
ﬁgﬂ g 17
g By
8’ = 18 Mark E. Ferrario, Esq.
< Nevada Bar No.1625
p= 19 Leslie Godfrey, Esq.
Nevada Bar No. 10229
20 3773 Howard Hughes Parkway, Suite 400 North
_ Las Vegas, Nevada 89169
21 Afiorneys for Richard A. Hunter
22
23
24
25
26
27
28
Page 4 of 4
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Electronically Filed
11/08/2011 03:23:08 PM

1 Marquis Aurbach Coffing *
ALBERT G. MARQUIS, ESQ. m . _&ﬁmm —

Nevada Bar No. 1919 t

TYE S. HANSEEN, ESQ. CLERK OF THE COURT

Nevada Bar No. 10365

10001 Park Run Drive

Las Vegas, Nevada 89145

Telephone: (702) 382-0711

VS | N\

5 Facsimile: (702) 382-5816
amarquis@maclaw.com
6 || thanseen@maclaw.com
Attorneys for William Gang
7
DISTRICT COURT
8
CLARK COUNTY, NEVADA
9
RICHARD A. HUNTER, an individual,
10
Plaintiff, Case No.: A-09-604877-C
11 Dept. No.: VIII
Vs.
S 12
o WILLIAM GANG, an individual, and DOE
At 12 PDEREEENDANTQ 1 41 1. 10 wd PROR
o °l{)° | o) LU LINDAXINT O ] uuuugu 1Y, ananor
O wd CORPORATIONS 1 through 10, inclusive,
e=% 14
5 & d g Defendants
< 537
E 5‘2 5 E 15
2=5=- 16 NOTICE OF ENTRY OF FINDINGS OF FACT, CONCLUSIONS OF LAW AND
j g% S ORDER GRANTING WILLIAM GANG’S MOTION TO DISMISS
8y 4q e e o e e e o
- 17
8 8 Please take notice that a Findings of Fact, Conclusions of Law and Order Granting
S 18
m 117411 Fan | N A N h | 1 1 1 1 7.1 Fal

>
November, 2011, a copy of which is attached hereto.
20
Dated this gday of November, 2011.
21
22 MARQUIS AURBACH COFFING
& — W
24 .
=~ =)
G.M
2D Nevada Bar No. 1919
Tye S. Hanseen, Esq.
26 Nevada Bar No. 10365
10601+ Park RunDrive
27 Las Vegas, Nevada 89145
Attorneys for William Gang
28
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1 CERTIFICATE OF SERVICE
2 I hereby certify that the foregoing NOTICE OF ENTRY OF FINDINGS OF FACT,
3 || CONCLUSIONS OF LAW AND ORDER GRANTING WILLIAM GANG’S MOTION
4 || TO DISMISS was submitted electronically for filing and/or service with the Eighth Judicial
5 Il District Court on the F%Pb day of November, 2011. Electronic service of the foregoing
6 || document shall be made in accordance with the E-Service List as follows:'
7 N/A
8 I further certify that I served a copy of this document by mailing a true and correct copy
9 || thereof, postage prepaid, addressed to:
10 Mark E. Ferrario, Esq.
Leslie Godfrey, Esq.
11 Greenberg Traurig, LLP
O 3773 Howard Hughes Parkway, Suite 400 North
12 Las Vegas, Nevada 89169
o Attorneys for Richard A. Hunter
o) =13
O 58 14 Q>/1
SEAE AU
< 5%; 15 Rosie Wesp, an en
é g2 Marquis Aurbach
2 = &= 16
S5
n=4g 7
5 8
g ° 18
S 19
20
21
22
23
24
25
26
27 ' Pursuant to EDCR 8.05(a), each party who submits an E-Filed document though the E-Filing System
e consents to electronic service pursuant to NRCP 5(b)(2)(D).
Page 2 of 2
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E

ically Filed
11/07/2011 01:16:19 PM

Marquis Aurbach Coffing
ALBERT G. MARQUIS, ESQ.

Q.+

2 %I%\g.da Bar No. 1919
S. HANSEEN, ESQ.
3 | Nevada Bar No. 10365 CLERK OF THE COURT
10001 Park Run Drive
————4—j-Las Vegas, Nevada 89145
' Telephone: (702) 382-0711
S Facsimile: (702) 382-5810
amarquis@maclaw.com
6 | thanseen@maclaw.com
, —Attorneys for William Gang
o DISTRICT COURT
; CLARK COUNTY, NEVADA
RICHARD A. HUNTER, an individual,
10
Plaintiff, Case No.: A-09-604877-C
11 Dept. No.: VIII
% 12 VS. .
o WILLIAM GANG, an individual, and DOE FINDINGS OF FACT, CONCLUSIONS OF
*B_E_LL 10, and ROE LAW AND ORDER GRANTING
O wg CORPORATIONS 1 through 10, inclusive, WILLIAM GANG’S MOTION TO
2 =5 14 DISMISS
a 8% g Defendants.
< 5%, 15
HE
o R :g“: 16
<gSE
a- 38 17 This matter having come for hearing before the Honorable Douglas Smith on September
= g
g € 18 || 13,2011, the Plaintiff Richard A. Hunter (“Hunter”) represented by his counsel of record Mark
<
ﬁ:]t
20 || (“Gang”) represented by his counsel of record Tye Hanseen, Esq. of the law firm of Marquis
21 || Aurbach Coffing. The Court having read the pleadings filed by the parties, and considered the
22 || oral arguments of counsel, hereby makes the following findings of facts, conclusions of law, and
23 | orders as follows:
24 FINDINGS OF FACT
'—ﬁ
26 Clark County Assessor as: Land Division 93-92, Lot 2, 920819:570—APN 174-20-303-002
27 || (“Gang Property™).
28 0 Vvoluntary Dis 03 Stip Dis

3 Sum Jdgmt | FINAL DISPOSITIONS

O tnvoluntary (stat) Dis |3 Stip Jdgmt Pugy
O gnren At |0 Deza ulthTlgm! ' ]»M 8] 'ﬁ}rie'L)mit E{Pired ,
0 Dis (by deft) 10 Transterred

00 Judgment Satisfied/Paid in ful
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1 2. The Hunter Family Trust is the owner of 2.65 acres of real property described in

—L the office of the Clark County Assessor as: 9500 Pinion Dr., Unincorporated County, Lot 1 &
Vac. Rd., Sec 20 Twp 22 Rng 58—APN 174-20-402-004 (“Hunter Property™).

3. The subject properties are located im the community of Mountain Springs, which|————

4. The north side of the Hunter Property borders the south side of the Gang Property.

3
4
5 || islocated off of Highway 160 in the Spring Mountains between Las Vegas and Pahrump.
6
7

5. Hunter built his home on the Hunter Property within eight inches of the property

——8 || line between the Hunter Property-and Gang Property:
9 6. Hunter landscaped on the Gang Property, which landscape includes trees, shrubs,
——10—{|-and-a-watering systemn complete-with sprinklers-for-the landscape-(hereinafter referred-to-as the- |

11 | “Encroachment”). In essence, Hunter created a back yard for himself on property he did not

12 || own.

13 7

14 | 200’ by 40°.

15 8. On December 4, 2009, Hunter filed this suit against Gang alleging claims fox;'

16 || quiet title, injunctive relief, adverse possession, and declaratory relief to attempt to obtain title to

Las Viegas, Nevada 89145

17 || the Encroachment.

(702)382-0711 FAX: (702) 382-5816

RQUIS AURBACH COFFING
10001 Park RunDrive

18 9. Other than filing the Complaint, Hunter has not taken any action.

f

20 || a potential resolution. The discussions, however, broke down over a year ago. After that point,

21 || Hunter became, for the most part, unresponsive for extended periods of time while the Gang

22 || Property remained encumbered by this legal action which was filed for no apparent reason other

23 than to force a settlement favorable to Hunter

24 11. Due to the suit, the Gang Property has now been encumbered for almost two
25 || years—while property values in Clark County have continued to decrease.

26 12. The Encroachment on the Gang Property was part of a pattern of encroachment

27 || by Hunter, who also constructed a building and other improvements on Forest Service land that

Page 2 of 4
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1 || borders the Hunter Property to the west. The Forest Service required Hunter to remove the

2 || structure and improvements.

3 13. Hunter also landscaped on the Forest Service land, as he did on the Gang

—— 4 || Property, and with the same disregard forownershipand propertyrights—————————————

5 14. Even as this lawsuit was pending, Hunter continued to disregard Gang’s property

6 || rights, staging a construction project for the Hunter Property on Gang’s property.

7 15. During the project, Hunter dug a trench utilizing the Gang Property and installed

9 16. Hunter’s landscape, watering system, and drainage pipe all sit on the Gang
10 || Property.
11 17. Gang never authorized Hunter to landscape, install a watering system, or install a

12 || drainage pipe on the Gang Property.

13 CONCLUSIONS OF LAW

14 1. The duty was on Hunter to use diligence at every stage of the proceeding to

Drive
89145

oda

15 | expedite the case to final determination.

(702) 382-0711 FAX: (702) 382-5816

ARQUIS_ALURBACH COFFING .
10001 Park R
Las Vegas, Nev:

16 2. Gang was required to meet Hunter step by step as Hunter proceeded.

17 3. Hunter neglected and failed to reasonably prosecute the case.

18 4, There was no adequate excuse for Hunter’s neglect and failure to reasonably
——8—— 19| prosecute-the-case-

20 5. Hunter’s neglect and failure adversely impacted Gang’s ability to market the

21 || Gang Property.

22 6. Hunter failed to diligently pursue the claims as well as request the matter be

23 |l brought to trial

24 7. Hunter’s claims for quiet title, injunctive relief, adverse possession, and

25 || declaratory relief to attempt to obtain titie to the Encroachment lack merit.

26 || /11
27 || /1
28

Page 3 of 4
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NOW, THEREFORE, IT IS HEREBY ORDERED, that the Motion to Dismiss is hereby

2 || GRANTED and the Complaint is dismigsed with prejudice.
Cetdber 3011,
3 Dated this % day of Qctober, 2011.
4 -
%/’W
5 Sy /AR
DISTRI¢GT COURT JUDGE /
6 fl V4
7 {| Respectfully submitted by
8 MARQUIS AURBACH COFFING
9
10 : s, Esq. )
NevadaBarNo. 1919
11 Tye S. Hanseen, Esq.
w Nevada Bar No. 10365
12 10001 Park Run Drive
= Las Vegas, Nevada 89145
= = 13 | HiH a
o] g S
28
< _g:—; a 14
Qﬂt g
2tx 15 | Approved as to form and content:
Eﬁ%?
~8~- 16 | GREENBERG TRAURIG, LLP
TOSELS
% a% 17
g By
8’ © 18 Mark E. Ferrario, Esq.
Ty Nevada Bar No.1625
— 19 ,Esq.
Nevada Bar No. 10229
20 3773 Howard Hughes Parkway, Suite 400 North
Las Vegas, Nevada 89169
21 Attorneys for Richard A. Hunter
22
23
24
25
26
27
28

Page 4 of 4
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Electronically Filed
11/15/2011 11:34:38 AM

1 || Marquis Aurbach Coffing *
ALBERT G. MARQUIS, ESQ. % . .&g‘ “wm
2 || Nevada Bar No. 1919 t
TYE S. HANSEEN, ESQ. CLERK OF THE COURT
3 || Nevada Bar No. 10365
10001 Park Run Drive
4 [ Las Vegas, Nevada 89145
Tetephone: (702) 382-0711
5 || Facsimile: (702) 382-5816
amarquis@maclaw.com
6 || thanseen@maclaw.com
Attorneys for William Gang
7
DISTRICT COURT
8
CLARK COUNTY, NEVADA
9
RICHARD A. HUNTER, an individual,
10
Plaintiff, Case No.: A-09-604877-C
11 Dept. No.: VIII
Vvs.
N 12
) WILLIAM GANG, an individual, and DOE
- =13 DEFENDANTS 1 through 10, and ROE
S .k CORPORATIONS 1 through 10, inclusive,
e=% 14
5 i b g Defendants
~EEPERE
& EAS
228~ 16 VERIFIED MEMORANDUM OF COSTS AND FEES
<g=5
n—8g 17 Defendant William Gano (“Gane’) throuch the law firm of Marauis Aurbach Coffine
5 — g 7 AVIVIIGAIIU YY XTI les \ les I, A2 MUMEI A~ 1% 24 x A" AR \1\4 VXTI UKV AAYSF T Y 6,
g < 18 | hereby submits the following Verified Memorandum of Costs.
s 19 COSTS
20 INernal COPIES' . .u.vveeereeeeerereee s saseeeens $21.00
Internal SCANMING? ..........ovvevveiveeerisreseeesessresssssseeesennes $9.45
21 2 . $7.00
Messenger SEIVICE" oo $6.00
22 POSLAZE” ....ocvvcveeeiereereeee st nens $1.32
Westlaw PSP PP PP PP PP PSP PP TP PP TP PE TSI TETPTPPPPYSTO $101.82
23
4 ' NRS 18.005(12); see Exhibit A.
|| >NRsS 18.005(12) & (17); see Exhibit A.
25
26 > NRS 18.005(11); see Exhibit A.
4NRS 18.005(17); see Exhibit A.
27
" S NRS 18.005(14); see Exhibit A.
Page 1 of 3
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1 Wiznet Online Filing FEes” ....ooovioioioiiiririeriinen, $10.50

Total Costs® $157.09

TYE S. HANSEEN, ESQ., hereby declares:

I am one of the attorneys in this case for Gang and have personal knowledge of the above

costs; that the items contained in the above memorandum are true and correct to the best of my

knowledge and belief; and that the said disbursements have been necessarily incurred and paid in

this action. Through November 7, 2011, Gang also incurred $13,652 in attorney fees in this

case.

O (0 9 Y [ B W DN

I declare under penalty of perjury under the laws of the state of Nevada (NRS 53.045),

10 || that the foregoing is true and correct.

I1 Dated this /S _day of November, 2011.

—
g = 13 TYE S-HANSEEN ESQ/ >
; o i 14 || Submitted by:
% 535 {5 [ MARQUIS AURBACH COFFING
EEpy
98 e T
w-gg 17 B N — —
a AlbertG—Marquts; Fsq. ~—____ )
€ 13 Nevada Bar No. 1919

Tye S. Hanseen, Esq.

19 Nevada Bar No. 10365
10001 Park Run Drive
Las Vegas, Nevada 89145
amarquis@maclaw.com
71 thanseen@maclaw.com

MARQU

Attorneys for William Gang

22

23

24

25

» S NRS 18.005(17); see Exhibit A.

—NRS18:005()and (17); see Exhibit A:
27
¥ See Exhibit A.
28
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CERTIFICATE OF SERVICE

2 I hereby certify that the foregoing VERIFIED MEMORANDUM OF COSTS AND
3 || FEES was submitted electronically for filing and/or service with the Eighth Judicial District
<
4 {| Court on the i6 —day of November, 2011. Electronic service of the foregoing document shall
5 || be made in accordance with the E-Service List as follows:’
6 N/A
7 I further certify that I served a copy of this document by mailing a true and correct copy
8 || thereof, postage prepaid, addressed to:
9 Mark E. Ferrario, Esq.
Leslie Godfrey, Esq.
10 Greenberg Traurig, LLP
3773 Howard Hughes Parkway, Suite 400 North
11 Las Vegas, Nevada 89169
Q) Attorneys for Richard A. Hunter
12
-
= : 13 /\ Y NN
O 4i AW D
w2 =2 14 Rosie Wesp, an etnployee of
ga&a%g Marquis Aurbacth Coffing
<53 15
2327
2geE ¢
n = 88 17
5 g
g c 18
S 19
20
21
22
23
24
25
26
27 || ° Pursuant to EDCR 8.05(a), each party who submits an E-Filed document though the E-Filing System
g consents to electronic service pursuant to NRCP 5(b)(2)(D).

Page 3 of 3
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12/29/2009 11526-001 |Copies Bill Gang Hunter, Richard A. adv. 3| $
12/29/2009 11526-001 |Copies Bill Gang Hunter, Richard A. adv. 118 0.25
1/13/2010 11526-001 |Copies Bill Gang Hunter, Richard A. adv. 1 $ 0.25
1/13/2010 11526-001 |[Copies Bill Gang Hunter, Richard A. adv. 11 $ 0.25
2/4/2010 11526-001 |Copies Bill Gang Hunter, Richard A. adv. 7] $ 1.75
2/4/2010 11626-001 |Copies Bill Gang Hunter, Richard A. adv. 7] $ 1.76
2/9/2010 11526-001__{Copies Bill Gang |Hunter, Richard A. adv. 21} § 5.25
8/17/2010 11626-001 |Copies Bill Gang Hunter, Richard A. adv. 2| $ 0.50
8/11/2011 11526-001 |Copies Bili Gang Hunter, Richard A. adv. 5| $ 1.25
8/22/2011 11526-001|Copies Bill Gang—{Hunter, Richard A-adv. 2l $ 0:50
8/22/2011 11526-001 |Copies Bill Gang Hunter, Richard A. adv. 2| $ 0.50
8/30/2011 11526-001 |Copies Bill Gang Hunter, Richard A. adv. 5| $ 1.25
11/3/2011 11526-001 |Copies Bill Gang Hunter, Richard A. adv. 1] $ 0.25
11/3/2011 11526-001 |Copies Bill Gang Hunter, Richard A. adv. 1% 0.25
11/3/2011 11526-001 |Copies Bill Gang Hunter, Richard A. adv. 4 $ 1.00
11/3/2011 11526-001 |Copies Bill Gang Hunter, Richard A. adv. 2| 3% 0.50
11/3/2011 115626-001 |Copies Bill Gang Hunter, Richard A. adv. 71 $ 1.75
11/3/2011 11526-001__{Copies Bill Gang  |Hunter, Richard A. adv. s 0.25
11/3/2011 11526-001 [Copies Bill Gang Hunter, Richard A. adv. 18 0.25
Copies Total 84| $ 21.00
8/31/2011 11526-001 |Messenger Service |Bill Gang Hunter, Richard A. adv. 0] $§ 6.00
M \ger Service
Total 0] $ 6.00
8/11/2011 11526-001 |Postage Bill Gang Hunter, Richard A. adv. 0| $ 0.44
8/22/2011 11526-001 |Postage Bill Gang Hunter, Richard A. adv. 0|l $ 0.44
11/3/2011 11526-001 |Postage Bill Gang Hunter, Richard A. adv. 0] $ 0.44
Postage Total 0| $ 1.32
2/9/2010 11526-001 |Scanning Charges |Bill Gang Hunter, Richard A. adv. 7] § 2.45
8/11/2011 11526-001 |Scanning Charges |Bill Gang Hunter, Richard A. adv. 5| $ 1.75
8/22/2011 11526-001 |[Scanning Charges |Bill Gang Hunter, Richard A. adv. 2| $ 0.70
8/30/2011 11526-001 {Scanning Charges [Bill Gang |Hunter, Richard A. adv. 5| $ 1.75
9/1/2011 11526-001 |Scanning Charges |Bill Gang Hunter, Richard A. adv. 3] $ 1.05
11/3/2011 11526-001 |[Scanning Charges |Bill Gang Hunter, Richard A. adv. 1 8 0.35
11/3/2011 11526-001 [Scanning Charges |Bill Gang Hunter, Richard A. adv. 4 $ 1.40
Scanning Charges
Total 27| $ 9.45
12/31/2009 11526-001 |[Telex Bill Gang Hunter, Richard A. adv. 13| $ 6.50
1/31/2010 11526-001 |Telex Bill Gang Hunter, Richard A. adv. 1 $ 0.50
Telex Total 4% 7.00
8/15/2011 11526-001 |Wiznet Bill Gang Hunter, Richard A. adv. 0] $ 7.00
813172011 11526-007 [Wiznet Bill Gang Hunter, Richard A. adv. 0| $ 3.50
Wiznet Total 0] $. 10.50
2/28/2010 11526-001 |Westlaw Research |Bill Gang Hunter, Richard A. adv. 0] $ 65.16
8/31/2011 11526-001 |Westlaw Research |Bill Gang Hunter, Richard A. adv. 0| $ 36.66
estlaw Research
Total 0/$ 10182
Grand Total 125]-$—157:09
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Greenbarg Traurig LLP
(702) 792-3773
(702) 792-9002 (fax}

3773 Howard Hughes Parkway. Suile 400 North
Las Vegas, Nevada 89169
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Electronically Filed
11/16/2011 03:10:11 PM

NOA % 4 Sriiinn
MARK E. FERRARIO, ESQ.
Nevada Bar No. 1625 CLERK OF THE COURT
TAaMI D. CowDEN, ESQ.
Nevada Bar No. 8994
GREENBERG TRAURIG, LLP
3773 Howard Hughes Parkway, Suite 400 North
Las Vegas, Nevada 89169
Telephone: (702) 792-3773
Facsimile: (702) 792-9002
Email: ferrariom@gtlaw.com
godfreyl@gtlaw.com
Attorneys for Plaintiff Richard A. Hunter

DISTRICT COURT
CLARK COUNTY, NEVADA
RICHARD A. HUNTER, an individual, Case No. A-09-604877-C
Plaintiff, Dept No. VIII
V.
NOTICE OF APPEAL
WILLIAM GANG, an individual, and DOE

DEFENDANTS 1 through 10, and ROE
CORPORATIONS 1 through 10, inclusive,

Defendants.

Notice is hereby given that Plaintiff Richard A. Hunter, by and through counsel of record,
Mark E. Ferrario, Esq. and Tami D. Cowden, Esq.. of Greenberg Traurig, LLP, hereby appeals to
the Supreme Court of the State of Nevada from the Findings of Fact, Conclusions of Law and
Order Granting William Gang’s Motion to Dismiss, dated November 7, 2011, and for which
//
1
1/
1
I

LV 419,588,498v? 11-16-11
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Greenberg Traung LL.P
3773 Howard Hughes Parkway, Suile 400 North

Las Vegas, Nevada 89169
(702) 792-3773
{702) 792-9002 (fax)

~Nl N R

(o =]

10
11
12
13
14
15
16
17
18
19
20
21
22

24
25
26
27
28

notice of the entry of the order was dated November 8, 2011.

DATED this 16" day of November, 2011,

LV 419,588,498v1 11-16-11

GREENBERG TRAURIG, LLP

By: — " —
MARK E. FERRARIO, ESQ. .
Nevada Bar No. 1625
LESLIE S. GODFREY, ESQ.
Nevada Bar No. 10229
3773 Howard Hughes Parkway
Suite 400 North
Las Vegas, Nevada 89169
Telephone: (702) 792-3773
Attorneys for Plaintiff Richard A. Hunter

APP0052




Greenberg Traurig LLP
3773 Howard Hughes Parkway, Suite 400 North

(702) 792-3773

Las Vegas, Nevada 89169
(702) 792-9002 {fax)

I

-~ O h B

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

CERTIFICATE OF SERVICE

I hereby certify pursuant to N.R.C.P 5 that I served the forgoing Notice of Appeal on:

Albert G. Marquis

Tye Hanseen

Marquis Aurbach Coffing
10001 Park Run Drive
Las Vegas, NV 89145

by causing a full, true, and correct copy thereof to be sent by the following indicated
method

or methods, on the date set forth below:
m by mailing in a sealed, first class postage-prepaid envelop, addressed to the last-

known office address of the attorney, and deposited with the United States Postal
Service in Las Vegas, Nevada.

[] by hand delivery.
[] by sending via overnight courier in a sealed envelope,

] by electronic mail to the last known e-mail address.

DATED this\__\g\_iaay of November, 2011.

< o0

An employge of Greenberg Traurig, LLP

LV 419,588,498v1 11-16-11
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Graeenberg Traurig LLP
3773 Howard Hughes Parkway, Suite 400 Norlh

Las Vegas, Nevada 89169

(702) 792-3773
(702) 792-8002 {fax)

S e N T - VS S

(v a]

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Electronically Filed
11/16/2011 03:12:11 PM

NOA Cm-“ t éﬁum—»
MARK E. FERRARIO, ESQ.
Nevada Bar No. 1625 CLERK OF THE COURT
Tami D. COwWDEN, ESQ.
Nevada Bar No. 8994
GREENBERG TRAURIG, LLP
3773 Howard Hughes Parkway, Suite 400 North
Las Vegas, Nevada 89169
Telephone: (702) 792-3773
Facsimile: (702) 792-9002
Email: ferrariom@gtlaw.com
godfreyl@gtlaw.com
Attorneys for Plaintiff Richard A. Hunter

DISTRICT COURT
CLARK COUNTY, NEVADA
RICHARD A. HUNTER, an individual, Case No. A-09-604877-C
Plaintiff, Dept No. VIII
V.
CASE APPEAL STATEMENT
WILLIAM GANG, an individual, and DOE

DEFENDANTS 1 through 10, and ROE
CORPORATIONS 1 through 10, inclusive,

Defendants.

1. Name of appellant filing this case appeal statement:

Richard A. Hunter

2. Identify the judge issuing the decision, judgment, or order appealed from:
The Honorable Judge Douglas E. Smith

3. Identify all parties to the proceedings in the district court:
Plaintiff: Richard A. Hunter

Defendant: William Gang
VA

LV 419,688,498vT 11-16-11
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Greenberg Traurig LLP
3773 Howard Hughas Parkway, Suile 400 North

Las Vegas, Nevada 89169

(702) 792-3773
(702) 792-9002 (fax)

B W N

LA

w0 1 O

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

4, Identify all parties involved in this appeal:
Appellant: Richard A. Hunter
Respondent; William Gang
5. Set forth the name, law firm, address, and telephone number of all counsel on appeal and
identify the party or parties whom they represent:

a. Tami D. Cowden and Mark E. Ferrario, Esq. of Greenberg Traurig, LLP, 3773
Howard Hughes Parkway, Suite 400 North, Las Vegas, Nevada 89169, telephone:
(702) 792-3773, attorney for Appellant.

b. Albert G. Marquis, Esq. and Tye Hanseen, Esq. of Marquis Aurbach Coffing,
10001 Park Run Drive, Las Vegas, NV 89145, telephone: (702) 382-0711,
attorney for Plaintiff.

6. Indicate whether appellant was represented by appointed or retained counsel in the district
court.

Appellant was represented by retained counsel in the district court.

7. Indicate whether appellant is represented by appointed or retained counsel on appeal.

Appellant is represented by retained counsel on this appeal.

8. Indicate whether appellant was granted leave to proceed in forma pauperis, and the date of
entry of the district court order granting such leave:

None.

9. Indicate the date the proceedings commenced in the district court.

Complaint filed December 4, 2009.

DATED this 16™ day of November, 2011.

GREENBERG TRAURIG, LLP

By:

ABK E. PERRARIO, ESQ. (NBN 1625)
TaMi1 D. CowDEN, ESQ.(NBN 8994)
3773 Howard Hughes Parkway, Suite 400 North
Las Vegas, Nevada 89169
Telephone: (702) 792-3773
Attorneys for Plaintiff Richard A. Hunter

o

LV 419,588,498v1 11-16-11
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Greenberg Traurig LLP
3773 Howard Hughes Parkway, Suite 400 North

Las Vegas, Nevada B9169
(702)792-3773
(702) 792-9002 (fax)

= Ly N

v 0w 1 O W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

CERTIFICATE OF SERVICE

I hereby certify pursuant to N.R.C.P 5 that I served the forgoing Case Appeal Statement

on:

Albert G. Marquis

Tye Hanseen

Marquis Aurbach Coffing
10001 Park Run Drive
Las Vegas, NV 89145

by causing a full, true, and correct copy thereof to be sent by the following indicated
method

or methods, on the date set forth below:
78\ by mailing in a sealed, first class postage-prepaid envelop, addressed to the last-

known office address of the attorney, and deposited with the United States Postal
Service in Las Vegas, Nevada.

[] by hand delivery.
[1 by sending via overnight courier in a sealed envelope.

] by electronic mail to the last known e-mail address.

A
DATED this\ \9 day of November, 2011.

—

An employe€¢ of Greenberg Traurig, LLP

LV 419,588,498vt 11-16-11
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Greanberg Traung LLP
3773 Howard Hughes Parkway, Suite 400 North

Las Vegas, Nevada 89169
{702) 792-3773
{702) 792-8002 (fax)

e N« Y L B o8

o0

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

26
27
28

Electronically Filed

11/16/2011 03:14:16 PM

NOA i W

MARK E. FERRARIO, ESQ.

Nevada Bar No. 1625 CLERK OF THE COURT

Tami D. COWDEN, ESQ.

Nevada Bar No. 8994

GREENBERG TRAURIG, LLP

3773 Howard Hughes Parkway, Suite 400 North

Las Vegas, Nevada 89169

Telephone: (702) 792-3773

Facsimile: (702) 792-9002

Email: ferrariom@gtlaw.com
godfreyl@gtlaw.com

Attorneys for Plaintiff Richard A. Hunter

DISTRICT COURT
CLARK COUNTY, NEVADA

RICHARD A. HUNTER, an individual, Case No. A-09-604877-C

Plaintiff, Dept No. VIII
V.
NOTICE OF POSTING OF
WILLIAM GANG, an individual, and DOE COST BOND

DEFENDANTS 1 through 10, and ROE
CORPORATIONS 1 through 10, inclusive,

Defendants.

To: ALL PARTIES AND THEIR COUNSEL.:
Please take notice that concurrently with the filing of the Notice of Appeal herein, Plaintiff
is posting Five Hundred Dollars ($500.00) pursuant to NRCP 7,
DATED this 16" day of November, 2011,
GREENBERG TRAURIG, LLP

By:
MARK E/ FERR&RI10, ESQ. (NBN 1625)
Tami D. CowDEN, ESQ.(NBN 8994)
3773 Howard Hughes Parkway, Suite 400 North
Las Vegas, Nevada 89169
Telephone: (702) 792-3773
Attorneys for Plaintiff Richard A. Hunter

LV 419,588 503v1 11-16-11
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Greenberg Traurig LLP
3773 Howard Hughes Parkway, Suite 400 North
Las Vegas, Nevada B916S
(702) 792-3773
(702) 792-9002 (fax)

~s1 & W B W N

10
11
12

14
15
16
17
18
19
20
21
22
23
24

26
27
28

CERTIFICATE OF SERVICE

[ hereby certify pursuant to N.R.C.P 5 that I served the forgoing Notice of Posting Cost

Bond on:

Albert G. Marquis

Tye Hanseen

Marquis Aurbach Coffing
10001 Park Run Drive
Las Vegas, NV 89145

by causing a full, true, and correct copy thereof to be sent by the following indicated
method

or methods, on the date set forth below:

E by mailing in a sealed, first class postage-prepaid envelop, addressed to the last-

known office address of the attorney, and deposited with the United States Postal
Service in Las Vegas, Nevada.

"] by hand delivery.

[ ] by sending via overnight courier in a sealed envelope.

[ ] by electronic mail to the last known e-mail address.

N
DATED this ! &Q day of November, 2011,

ol

An employee of Greenberg Traurig, LLP

LV 419,588,503v1 11-76-71
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Electronically Filed

11/28/2011 04:17:38 PM

1 || Marquis Aurbach Coffing
ALBERT G. MARQUIS, ESQ Qi b b
2 || Nevada Bar No. 1919
TYE S. HANSEEN ESQ CLERK OF THE COURT
3 Nevada Bar No. 10365
10001 Park Run Drive
4| Las Vegas, Nevada 89145
Telephone: (702) 382-0711
5 || Facsimile: (702) 382-5816
amarquis@maclaw.com
6 | thanseen@maclaw.com
Attorneys for William Gang
7
DISTRICT COURT
8
CLARK COUNTY, NEVADA
Q
RICHARD A. HUNTER, an individual,
Plaintiff, Case No.: A-09-604877-C
Tt Dept-No:- VIIT
Vs.
LZD 12
=2 WILLIAM GANG, an individual, and DOE
8 = 13 DEFENDANTS 1 through 10, and ROE
J . g CORPORATIONS thruush 110, iﬂCIuSivc,
o2zt 14
U= .2 Defendants:
Ik DL
3 = gn: 16 MOTION FOR ATTORNEY FEES AND COSTS
s=2
% T3 f:: 17 William Gang (“Gang”), through the law firm of Marquis Aurbach Coffing, hereby files
g ~ 18 || his Motion for Attorney Fees and Costs. This Motion is made and based upon the papers and
<
P 19 || pleadings on file herein, the attached exhibits, the Memorandum of Points and Authorities, the
20 | 77/
21 /1]
22 | ///
23 1 77/
24 | ///
o X~
26
27
28
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1 || Verified Memorandum of Costs and Attorney Fees, the Declaration of Tye S. Hanseen, Esq., and
2 [ any oral argument allowed by the Court at the time of the hearing.
3 Dated this 28" day of November; 201
4
MARQUIS AURBACH COFFING
5
6
By /s/ Tyve S. Hanseen
7 Albert G. Marquis, Esq.
Nevada Bar No. 1919
8 Tye S. Hanseen, Esq.
Nevada Bar No. 10365
9 10001-ParkRun-Drive
Las Vegas, Nevada 89145
10 oY 1
thanséen@maclaw.com
TT Attormeys for Wittram Gang
LZD 12 NOTICE OF MOTION
=
g = 13 TO: ALL INTERESTED PARTIES,
U 24 . . aiqe
2o 14 You and each of you, will please take notice that William Gang’s MOTION FOR
SEI
<5 %5 15 | ATTORNEY FEES AND COSTS will come on regularly for hearing before the above-entitled
&2 EPL In Chambers
3 = &= 16 | Court in Dept. VIII on the 9 day of January , 2011/2012, at-the hour of
s=2
% T E% 17 | -an or as soon thereafter as counsel may be heard.
e g 18 Dated this 28" day of November, 2011.
~ y
<
P 19
MARQUIS AURBACH COFFING
20
21
By /s Fyve S Hanseen
22 Albert G. Marquis, Esq.
NevadaBar No—1919
23 Tye S. Hanseen, Esq.
Nevada Bar No. 10365
24 10001 Park Run Drive
Las Vegas, Nevada 89145
25 amarquis@maclaw-com
thanseen@maclaw.com
26 Attorneysfor WilliamGang
27
28

Page 2 of 13
MAC:11526-001 #1483078v1[iManage]-Motion for Attorney Fees. DOC

APP0060




(Page 3 of 26)

1 MEMORANDUM OF POINTS AND AUTHORITIES

2 (| L INTRODUCTION

3 Defendant - Gang tespectfully Tequests that this Court award him the attorney feesand

4 costs he has incurred in the defense of this matter. INRS 18 010 authorizes this Court to emnter an

5 || award for attorney fees in favor of Gang without regard to the recovery sought because Hunter

6 || brought his claims without reasonable ground and/or to harass Gang. Hunter built his house
7 || within eight inches of Gang’s property, landscaped on 8,000 square feet of Gang’s property,

8 installed an irrigation system on Gang’s property, and installed a 24” drainage pipe on Gang’s

1t

LIV V) 1 + Fal > 1T + 1 1t
U l)I()l)("II_\,/ DT AUST O TTUTIICT S TITOCTOACIINITTIIT O] \I(III% \}JI()}JT’IIV’ TOIncet SUCU \I(III% ASSTI LTI

‘If\ PV I

g

1 Gang s property should Teatty be Hunter s property—On November 7, 2011, this Court entered
12 || an Order dismissing Hunter’s Complaint against Gang with prejudice. The Court should now

13 | award Gang the $14,652.00" in attorney fees and $157.09 in costs he incurred for defending

14 || against Hunter’s frivolous claims.

15 | IL STATEMENT OF FACTS

16 1. Gang is the owner of 20.47 acres of real property described in the office of the

Las Vegas, Nevada |§9145
(702) 382-0711 FAX: (702) 38215816

17 || Clark County Assessor as: Land Division 93-92, Lot 2, 920819:570—APN 174-20-303-002

18 || (“Gang Property”).

MARQUIS AURBACH COFFING
10001 Park Run Drive

19 2. The Hunter Family Trust is the owner of 2.65 acres of real property described in

20 || the office of the Clark County Assessor as: 9500 Pinion Dr., Unincorporated County, Lot 1 &

21 || Vac. Rd., Sec 20 Twp 22 Rng S8—APN 174-20-402-004 (“Hunter Property”).

22 3. The subject properties are located in the community of Mountain Springs, which

23 || is located off of Highway 160 in the Spring Mountains between Las Vegas and Pahrump.

24 4. The north side of the Hunter Property borders the south side of the Gang Property.

! This total of $14.652 includes an additional amount of $1.000 incurred since November 7. 2011_ and

7 anticipated fees for the preparation of this Motion and the related hearing, which fees are not updated as
of November 28, 2011,
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1 5. Hunter built his home on the Hunter Property within eight inches of the property

2 || line between the Hunter Property and Gang Property.

3 6. Hunter tandscaped on the Gang Property, which tandscape mcludes trees, shrubs;

4| and a watering System compiecte with sprinkiers for the landscape (hereinatter reterred to as the

5 || “Encroachment”). In essence, Hunter created a back yard for himself on property he did not

6 own.
7 7. Hunter also installed a 24” drainage pipe on the Gang Property.
8 8. The Encroachment encompasses an area on the Gang Property of approximately
Q "N e A0°
7 AVAV LUA S AV
1N aY T = 1 4 41 yal D gt ot £ 44 £ 1 4
1 7 T I OdaCInicein O1r (ic \I(III% rl(){y)l"ll_\/ WdADN }J(lll Ul d lj(lllr'lll O CHCTOACIITTICTIT

by Hunter, who also constructed @ buitding and other improvements on ForestService tand that

—
—

LED 12 || borders the Hunter Property to the west. The Forest Service required Hunter to remove the
% § 13 || structure and improvements.

L:) 2 g % 14 10. Hunter also landscaped on the Forest Service land, as he did on the Gang
é E j;; S} 15 || Property, and with the same disregard for ownership and property rights.

§ § %; 16 11. Even as this lawsuit was pending, Hunter continued to disregard Gang’s property
% . E % 17 || rights, staging a construction project for the Hunter Property on Gang’s property.

g S 13 12. During the project, Hunter dug a trench utilizing the Gang Property and installed
§ 19 || the 24” drainage pipe, a portion of which appears to be on the Gang Property.

20 13. Hunter’s landscape, watering system, and drainage pipe all sit on the Gang
21 Property.
22 14. Gang never authorized Hunter to landscape, install a watering system, or install a

23 || drainage pipe on the Gang Property.

24 15. When a potential buyer backed out of a deal with Hunter to purchase the Hunter
N5 Pronertv_beecatee_of Hunter’e eneroachment-onthe Gano Property Hiunter-aned Gano aeeertine
r IUPUI L_)’ ocLause U 1gincet 5 viavroauanmnionnt Ut uaic \Jallo Ir IU}JUI L_y, TITUIIICT SUCU \Ja115 adsser Lllls
la WA +]1 + +71 Q "N £ + AN | VAl D 4ot i) 14 " T ot AP | 1T + D ot
U UIdl UIC 6, VUV BS(JUAI T ICCL O UICTdllg FTOPCITY SHUUIU TCAlTy OC pPdit O UIC TTUIICT FTOPTILY.
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1 16. Hunter filed the suit on December 4, 2009, against Gang alleging claims for quiet

2 | title, injunctive relief, adverse possession, and declaratory relief to attempt to obtain title to the

3 Encroachment:

4 17-0n November 7, 2011, this Court entered an Order dismissing Hunter s

5 || Complaint against Gang.

6 || HI. LEGAL ARGUMENT

7 Gang is entitled to an award of his attorney fees and costs against Hunter. Pursuant to

8 || NRS 18.010.2(b), Gang is entitled to an award of fees because Hunter brought his claims without

9 rascanable_orannd_and to harace Cano 2 Alea_nuraiant o NRS 1 020 Cancicontitled ta_hic
7 ITCUASUTIAUTC SIUUIIU AT O 1idrdss \Jallé FavYhlvi yul\uallt O TNINYD TO ULY \Jallv TS CITUTICU O 110
1N 4 M 41 1s e 1 i 1 q £ b 4 q 1T 4 Loilad +

1 COSIS DTUAUSC 1T 1S LT }JIT’V(IIIIII% {J(III_\,I7 11T IIIIIl"I_\,/ HIOVCU 101 11T l()\l\7 AU TTUTNICT 14Tl 10O

—
—k

object to Gang’s Tequest for costs, Moreover, Gang's attornmey fees and costs are Teasonabie:

LZD 12 || Therefore, the Court should grant this Motion and award Gang $14,652 in attorney fees and
=
8 = 13 [ $157.09 in costs.
U 24
2zt 14 A. GANG IS ENTITLED TO HIS ATTORNEY FEES UNDER NRS
S ALe 18.010.2(B).
s, 15
o — - . S . . . —
% E%; » The generally accepted “American Rule™ 1S that parties to a lawsuit pay their own
;13 2 ;;5 attorneys fees. That rule may, however, be abrogated by contract, rule or statute. Barrett v.
LUEE 17
8 8 Baird, 111 Nev. 1496, 908 P.2d 689 (1995). As to statute, NRS 18.010(2)(b) states in pertinent
S 18
i part:
p=. 19
(2) In addition to the cases where an allowance is authorized by specific statute,
20 the court may make an allowance of attorneys fees to a prevailing party:
21 (b) without regard to the recovery sought, when the court finds that the
claim ofthe-opposing—party—was—brought-—without reasonable—eround-or-toe
22 harass the prevailing party. . .
23 When discussing claims for relief that are brought without reasonable grounds, the

24 || Nevada Supreme Court has determined that a claim is groundless if, “the allegations in the

N5 camnlaint are-nat-amported by anv eredible evidence at 19l Allianz Inar Ca v (aonan
\.«Ullll.}lallll. arc 1ot DU}J UIrtcu U alrr CUICUIOTIC UVIUCITIUC dl triar, ZXITIAiZ 1sul . U vV Oads1null,
L TN NT faYaYAulNaYavY4 QN DO TN /100”N [ 4 A 94 4+ TT 4+~ D T+ T T q0
O TUZINCV. IV, 770, 0VU I . 2U 72U \17?3) \qMUUHg VVOSICTIT UTINICU NCAILY, TIIC. V. 18ddls, 707
==
7
2 See NRS 18 010(2)(b).
28 === =77
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1 || P.2d 1063, 1069 (Colo. 1984)). Although frivolity is determined at the time the claim is

2 || instituted, a claim is groundless or frivolous if it cannot be supported by any credible evidence at

a¥a¥ ~ LS &2 1

fal ISR | inY b inY 1155 NL o Wad Fat Wellhn e Walk ] 100 11 b . +
3 r1al.  Barozzi v. benmd, I'IZ INev. 055, 057, J1s .24 5U1 (1750). nIie tne claim 15 1ot

4| groundiess at the time it was made, it evidence has become stale, the claim is groundless if

5 || credible evidence never existed. Allianz Insur. Co., 109 Nev. at 996, 860 P.2d at 720. NRS

6 || 18.010(2)(b) requires that the “court shall liberally construe the provisions of this paragraph in
7 || favor of awarding attorney’s fees in all appropriate situations.” NRS 18.010(2)(b) (emphasis

8 added). The language of the statute reinforces the intent of the Legislature by declaring that:

9 The—ecourt [ShGuld] award—attorney-s—fees n—all auu1uu1iaLC sithations—to
punish for and deter Jfrivolous and vexatious claims and defenses because such
16 clatms—and—defenses—overburden—timited uu'Jlu tal resources; hinder—the |||||r-}v

resolution of meritorious claims and increase the costs of engaging in business

—
—k

and providing professional services to the public.

LED 12 || NRS 18.010(2)(b) (emphasis added).

=

8 = 13 In the instant matter, it was clear from the initiation of this suit that Hunter’s claims were

U 28 ) .

m 2% 14 || brought without reasonable ground and were brought only to harass and force Gang into a

SEI

g 5%:} 15 |[ settlement for land Hunter had no business in acquiring. Hunter’s claims were groundless

B EAE

3 = %; 16 || because he was trying to obtain approximately 8,000 square feet of the Gang Property for no
s=2

% T &% 17 || cost. Hunter utilized 8,000 square feet of the Gang Property for his own backyard. Even while

g 18 | this suit was pending, Hunter used the Gang Property as a construction site while installing

<

P 19 || without Gang’s permission a 24” drainage pipe on the Gang Property.

20 When a third party purchaser of the Hunter Property discovered the 8,000 square foot

21 || Encroachment and backed out of a purchase for the Hunter Property, Hunter thought he would

22 [ bully Gang into giving up the 8,000 square feet of land for free so Hunter could sell the Hunter

23 || Property with a backyard and without the Encroachment on the Gang Property. Gang was wise

24 || to Hunter’s practice of encroaching on property he did not own. Hunter also constructed a

N5 hinldine and-otherimprovementeon-FEorecdt Serviece land-that bordere the Hiynter Pronerty-to-the
ouai g and-otner HMprovemeits o TOfest- SO vicC T tidt 0oract s tne uiictr rroplity toinic

Lo V4 h IR Y Tt Tord u | =1 A T Q 1 pu | 1 PR DA | 11 = D) oS
U WUOSL UItrct, Ut 1daiidstd P ol Ul UIC TOTTSU STIVICT Tdalld, —ds 1TIC Ul Ol LI Udllg T1OPCIly,

~N 1 1 1 [l 1 1 L A 1 NT 1 7

7 with the same disregard 101 OWNerTsnip and property 1ignts. AS a TeSult, o1 INOvember 7, 01 1l7

28 || the Court dismissed Hunter’s Complaint with prejudice.
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