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GARDEN, INC., d/b/a Olympic Garden,
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VEGAS, LLC, d/b/a Scores,

Appellants,
VS.

NEVADA DEPARTMENT OF
TAXATION, NEVADA TAX
COMMISSION, NEVADA STATE
BOARD OF EXAMINERS, and
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INDEX TO APPELLANTS’ APPENDIX

Filing Date | Description Vol. | Page

05/05/2011 | 3" Amended Order Setting Civil Non-Jury 15 2752-2754
Trial and Calendar Call (District Court Case
No.: A533273")

05/05/2011 | 4™ Amended Order Setting Civil Non-Jury 15 2755-2757
Trial and Calendar Call

04/11/2008 | Amended Affidavit of Service for Nevada 2 310-312
Office of the Attorney General (Nevada
Department of Taxation)

04/11/2008 | Amended Affidavit of Service for the Nevada |2 313-315
Board of Examiners

04/11/2008 | Amended Affidavit of Service for the Nevada |2 307-309
Department of Taxation

04/11/2008 | Amended Affidavit of Service for the Nevada | 2 304-306
Tax Commission

11/29/2011 | Amended Case Appeal Statement 20 3914-3922

11/29/2011 | Amended Case Appeal Statement (Entered 20 3905-3913
into District Court Case No.: A533273)

12/19/2011 | Amended Order (District Court Case Nos.: 20 3953-3956
A533273 and A554970)

03/17/2009 | Amended Order Setting Non-Jury Civil Trial |4 732-733

08/04/2009 | Amended Order Setting Non-Jury Civil Trial | 4 769-772

03/17/2009 | Amended Order Setting Non-Jury Civil Trial |4 730-731
(District Court Case No.: A533273)

08/04/2009 | Amended Order Setting Non-Jury Civil Trial | 4 767-768
(District Court Case No.: A533273)

07/20/2009 | Amended Scheduling Order 4 764-766

07/20/2009 | Amended Scheduling Order (District Court 4 761-763
Case No.: A533273)

04/09/2007 | Amended Summons - Nevada Board of 1 52-55

Examiners (District Court Case No.:

t Because the case below (A554970) and “Case 1” (A533273) were coordinated
(Order of August, 4, 2010, App.Apx. 1699-1702) and later consolidated (Order of
April 6, 2011, App.Apx. 2638-2640) the relevant documents for both actions are
included in an abundance of caution.




Filing Date

Description

Vol.

Page

A533273)

04/09/2007

Amended Summons - Nevada Tax
Commission (District Court Case No.:
A533273)

56-59

03/03/2008

Answer

293-303

03/03/2008

Answer (District Court Case No. A553273)

283-292

04/06/2011

Answer to First Amended Complaint

14

2600-2617

04/06/2011

Answer to Verified Amended Complaint for
Declaratory and Injunctive Relief, Damages
and Attorney Fees and Costs (District Court
Case No.: A533273)

14

2618-2634

11/28/2011

Case Appeal Statement

20

3878-3884

01/17/2012

Case Appeal Statement (Case No.
06A533273) (Filed into District Court Case
No.: A533273)

21

3980-3988

11/28/2011

Case Appeal Statement (Entered into District
Court Case No.: A533273)

20

3871-3877

03/15/2011

Certificate of Service (First Amended
Complaint — Served December 15, 2010)

14

2556-2557

03/22/2011

Certificate of Service (First Amended
Complaint — Served March 17, 2011)

14

2594-2595

03/23/2011

Certificate of Service (First Amended
Complaint — Served March 23, 2011)

14

2598-2599

03/30/2009

Certificate of Service (Plaintiffs’ First Set of
Interrogatories and Plaintiffs’ First Request for
Production of Documents — District Court
Case No.: A533273)

734-735

04/20/2009

Certificate of Service (Plaintiffs’ Notice of
30(b)(6) Depositions and Subpoenas Duces
Tecum — District Court Case No.: A533273)

739-740

02/28/2011

Certificate of Service (Plaintiffs’ Opposition
to Nevada Department of Taxation’s Motion
for Partial Summary Judgment) (District Court
Case Nos. A533273 and A554970)

13

2504-2505

03/22/2011

Certificate of Service (Verified Amended
Complaint — Served March 17, 2011) (District
Court Case No.: A533273)

14

2592-2593

03/23/2011

Certificate of Service (Verified Amended

14

2596-2597




Filing Date | Description Vol. | Page
Complaint — Served March 23, 2011) (District
Court Case No.: A533273)

01/28/2009 | Certificate of Service re: Amended Complaint | 4 721-722
(District Court Case No.: A533273)

04/24/2007 | Certificate of Service re: Substitution of 1 71-101
Attorney and Verification with attached
Verifications (District Court Case No.:
A533273)

05/03/2007 | Civil Court Minutes 1 102

04/17/2008 | Civil Court Minutes 2 316

12/16/2008 | Civil Court Minutes 4 669

02/03/2009 | Civil Court Minutes 4 724

04/02/2009 | Civil Court Minutes 4 737

07/31/2008 | Civil Court Minutes (District Court Case No. |3 456
A533273)

08/14/2008 | Civil Court Minutes (District Court Case No. |3 491
A533273)

09/18/2008 | Civil Court Minutes (District Court Case No. |3 513
A533273)

10/16/2008 | Civil Court Minutes (District Court Case No. |3 514
A533273)

11/06/2008 | Civil Court Minutes (District Court Case No. |3 614
A533273)

11/13/2008 | Civil Court Minutes (District Court Case No. |3 615
A533273)

12/11/2008 | Civil Court Minutes (District Court Case No. |4 667
A533273)

12/16/2008 | Civil Court Minutes (District Court Case No. |4 668
A533273)

01/15/2009 | Civil Court Minutes (District Court Case No. |4 688
A533273)

02/03/2009 | Civil Court Minutes (District Court Case No.: |4 723
A533273)

02/12/2009 | Civil Court Minutes (District Court Case No.: |4 725
A533273)

04/02/2009 | Civil Court Minutes (District Court Case No.: |4 736

A533273)




Filing Date | Description Vol. | Page
04/16/2009 | Civil Court Minutes (District Court Case No.: |4 738
A533273)
01/03/2012 | Civil Order to Statistically Close Case 21 3973
01/03/2012 | Civil Order to Statistically Close Case 21 3972
(District Court Case No.: A533273)
01/09/2008 | Complaint for Refund, Pursuant to N.R.S. 1 127-147
368A.290(1)(b) and N.R.S. 368A.300(3)(b),
Declaratory Relief, Injunction Relief and
Damages
01/09/2008 | Complaint - Exhibit 1 1 148-191
Copy of the Version of Chapter 368A adopted
in 2003
01/09/2008 | Complaint - Exhibit 2 2 192-224
Current Codified Version of Chapter 368A
01/09/2008 | Complaint - Exhibit 3 2 225-271
Nevada Administrative Code Chapter
368A.010 through 368.540
01/09/2008 | Complaint - Exhibit 4 2 272-274
Nevada Tax Commission’s Order Denying
Appeal — October 12, 2007
06/30/2010 | Court Minutes 9 1698
08/12/2010 | Court Minutes 9 1705
08/24/2010 | Court Minutes 10 1771
09/16/2010 | Court Minutes 10 1174-1775
12/09/2010 | Court Minutes 10 1777
12/28/2010 | Court Minutes 11 2021-2022
01/13/2011 | Court Minutes 11 2048-2049
01/26/2011 | Court Minutes 12 2135
02/10/2011 | Court Minutes 12 2137
03/15/2011 | Court Minutes 14 2559
04/22/2011 | Court Minutes 14 2658
06/24/2011 | Court Minutes 15 2814
08/23/2011 | Court Minutes 19 3551-3552
11/08/2011 | Court Minutes 20 3843
12/16/2011 | Court Minutes 20 3924
06/17/2009 | Court Minutes (District Court Case No.: 4 758

A533273)




Filing Date | Description Vol. | Page

11/13/2009 | Court Minutes (District Court Case No.: 7 1243
A533273)

08/12/2010 | Court Minutes (District Court Case No.: 9 1703-1704
A533273)

08/24/2010 | Court Minutes (District Court Case No.: 10 1770
A533273)

09/16/2010 | Court Minutes (District Court Case No.: 10 1772-1773
A533273)

12/09/2010 | Court Minutes (District Court Case No.: 10 1776
A533273)

12/28/2010 | Court Minutes (District Court Case No.: 11 2019-2020
A533273)

01/13/2011 | Court Minutes (District Court Case No.: 11 2046-2047
A533273)

01/26/2011 | Court Minutes (District Court Case No.: 12 2134
A533273)

02/10/2011 | Court Minutes (District Court Case No.: 12 2136
A533273)

03/15/2011 | Court Minutes (District Court Case No.: 14 2558
A533273)

04/22/2011 | Court Minutes (District Court Case No.: 14 2657
A533273)

05/27/2011 | Court Minutes (District Court Case No.: 15 2777
A533273)

06/24/2011 | Court Minutes (District Court Case No.: 15 2813
A533273)

08/16/2011 | Court Minutes (District Court Case No.: 18 3362
A533273)

10/20/2011 | Court Minutes (District Court Case No.: 20 3829
A533273)

11/08/2011 | Court Minutes (District Court Case No.: 20 3841-3842
A533273)

11/10/2011 | Court Minutes (District Court Case No.: 20 3870
A533273)

12/16/2011 | Court Minutes (District Court Case No.: 20 3923
A533273)

06/30/2010 | Court Minutes (District Court Case Nos.: 9 1696-1697




Filing Date

Description

Vol.

Page

A533273)

08/12/2011

Defendant’s Objection to Subpoena Duces
Tecum and Subpoena, Motion to Quash
Subpoenas and Motion for Sanctions Pursuant
to NRCP 45(c)(1) on Order Shortening Time
(District Court Case Nos.: A533273 and
A554970)

17

3199-3225

08/12/2011

Defendant’s Objection to Subpoena Duces
Tecum — Exhibit A
Deposition Subpoenas (2011)

17

3226-3248

08/12/2011

Defendant’s Objection to Subpoena Duces
Tecum — Exhibit B

Plaintiffs’ First Request for the Production of
Documents and Things to Defendants

17

3249-3260

08/12/2011

Defendant’s Objection to Subpoena Duces
Tecum — Exhibit C

Nevada Department of Taxation’s Responses
to Plaintiffs’ First Request for Production of
Documents and Things to Defendants

17

3261-3289

08/16/2011

Defendants’ Motion to Compel on an Order
Shortening Time (District Court Case Nos.:
A533273 and A554970)

18

3363-3403

08/16/2011

Defendants Motion to Compel — Exhibit A
Defendants’ Requests for Production of
Documents to Plaintiffs

18

3404-3476

08/16/2011

Defendants Motion to Compel — Exhibit B
Plaintiffs Shac, LLC’s Response to
Defendants’ Requests for Production of
Documents

18

3477-3488

08/16/2011

Defendants Motion to Compel — Exhibit C
Responses to Defendants’ Requests for
Production of Documents

18

3489-3504

08/16/2011

Defendants Motion to Compel — Exhibit D
Email to Roos from Rakowsky - Dated June
28, 2011

18

3505-3506

08/16/2011

Defendants Motion to Compel — Exhibit E
Email to Rakowsky from Roos — Dated July
15, 1011

18

3507-3509

vi
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Page

08/16/2011

Defendants Motion to Compel — Exhibit F
Email to Brown and Pritzlaff from Doerr —
Dated July 13, 2011

18

3510-3511

08/16/2011

Defendants Motion to Compel — Exhibit G
Correspondence to Shafer and Sullivan from
Diciano (Nevada Dep. of Taxation) Dated
October 12, 2007

18

3512-3514

08/16/2011

Defendants Motion to Compel — Exhibit H
Email to Roos from Rakowsky — Dated June
29, 2011

18

3515-3516

08/16/2011

Defendants Motion to Compel — Exhibit |
Email to Roos from Rakowsky — Dated July 1,
2011

18

3517-3518

10/19/2009

Defendants’ Opposition to Plaintiffs’ Motion
to Compel Discovery of Defendants and
Counter Motion to Strike (District Court Case
No.: A533273)

1074-1102

10/19/2009

Defendants’ Opposition to Plaintiffs’ Motion
to Compel (A533273) — Exhibit A
Index and Privilege Log

1103-1107

10/19/2009

Defendants’ Opposition to Plaintiffs’ Motion
to Compel (A533273) — Exhibit B

Exhibits that the Plaintiffs are Seeking to
Exclude (A and B)

1108-1149

10/19/2009

Defendants’ Opposition to Plaintiffs’ Motion
to Compel (A533273) — Exhibit C
Exhibit H to the Production of Documents

1150-1154

10/19/2009

Defendants’ Opposition to Plaintiffs’ Motion
to Compel (A533273) — Exhibit D
Exhibit L to the Production of Documents

1155-1211

10/19/2009

Defendants’ Opposition to Plaintiffs’ Motion
to Compel (A533273) — Exhibit E
Exhibit O to the Production of Documents

1212-1213

10/19/2009

Defendants’ Opposition to Plaintiffs’ Motion
to Compel (A533273) — Exhibit F
Affidavit of Blake Doerr

1214-1217

04/27/2011

Defendants’ Response to Plaintiffs’ Motion
for Clarification or Order (District Court Case

14

2690-2693

vii
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Page

Nos.: A533273 and A554970)

04/27/2011

Defendants’ Response to Plaintiffs’ Motion
for Clarification or Order — Exhibit A
National Private Truck Council, Inc., et al. v.
Oklahoma Tax Commission, et al, United
States Supreme Court Decision

14

2694-2704

04/27/2011

Defendants’ Response to Plaintiffs’ Motion
for Clarification or Order — Exhibit B
Excerpts of Reply to Plaintiffs’ Opposition to
Defendants’ Motion for Partial Summary
Judgment and Motion to Dismiss

14

2705-2711

04/27/2011

Defendants’ Response to Plaintiffs’ Motion
for Clarification or Order — Exhibit C
Email from Doerr to Shafer and Brown re:
Orders — Sent March 25, 2011

14

2712-2713

05/28/2010

Discovery Commissioner’s Report and
Recommendations (05/19/2010) (District
Court Case Nos.: A533273)

1680-1685

12/09/2010

First Amended Complaint

10

1844-1860

12/09/2010

First Amended Complaint - Exhibit 1
Copy of the Version of Chapter 368A adopted
in 2003

10

1861-1904

12/09/2010

First Amended Complaint - Exhibit 2
Current Codified Version of Chapter 368A

11

1905-1937

12/09/2010

First Amended Complaint - Exhibit 3
Nevada Administrative Code Chapter
368A.010 through 368.540

11

1938-1984

12/09/2010

First Amended Complaint - Exhibit 4
Nevada Tax Commission’s Order Denying
Appeal — October 12, 2007

11

1985-1987

06/17/2009

Minute Order

759-760

04/08/2011

Minute Order

14

2643-2644

04/08/2011

Minute Order (District Court Case No.:
A533273)

14

2641-2642

09/17/2008

Motion for Summary Judgment (District Court
Case No. A533273)

492-509

09/17/2008

Motion for Summary Judgment (A533273) —
Exhibit A

510-512

viii




Filing Date

Description

Vol.

Page

Excerpts of Assembly Committee on
Commerce and Law meeting of April 13, 2005

09/30/2009

Motion to Compel Discovery of Defendants
(District Court Case No.: A533273)

783-806

09/30/2009

Motion to Compel (A533727) - Exhibit 1
Plaintiffs’ First Set of Interrogatories to
Defendants

807-819

09/30/2009

Motion to Compel (A533727) - Exhibit 2
Plaintiffs’ First Request for the Production of
Documents and Things to Defendants

820-831

09/30/2009

Motion to Compel (A533727) - Exhibit 3
Responses to Plaintiffs’ First Set of
Interrogatories

832-857

09/30/2009

Motion to Compel (A533727) - Exhibit 4a
Responses to Plaintiffs’ First Request for the
Production of Documents and Things

858-921

09/30/2009

Motion to Compel (A533727) - Exhibit 4b
Responses to Plaintiffs’ First Request for the
Production of Documents and Things

922-991

09/30/2009

Motion to Compel (A533727) - Exhibit 4c
Responses to Plaintiffs’ First Request for the
Production of Documents and Things

992-1064

09/30/2009

Motion to Compel (A533727) - Exhibit 5
Affidavit of Matthew J. Hoffer

1065-1066

09/30/2009

Motion to Compel (A533727) - Exhibit 6
LET Return Forms — Non-Gaming Facilities

1067-1073

04/18/2008

Motion to Dismiss (District Court Case No.
A533273)

317-328

04/25/2011

Motion to Reconsider and Clarify Order
(District Court Case Nos.: A533273 and
A554970)

14

2659-2667

04/25/2011

Motion to Reconsider and Clarify Order —
Exhibit 1
Order Signed April 5, 2011

14

2668-2671

04/25/2011

Motion to Reconsider and Clarify Order —
Exhibit 2
Excerpts Verified Amended Complaint

14

2672-2681

04/25/2011

Motion to Reconsider and Clarify Order —

14

2682-2685

ix




Filing Date
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Vol.

Page

Exhibit 3
Excerpts of Department’s Motion for Partial
Summary Judgment

04/25/2011

Motion to Reconsider and Clarify Order —
Exhibit 4

Excerpts of Plaintiffs’ Opposition to
Department’s Motion for Partial Summary
Judgment

14

2686-2689

01/25/2011

Nevada Department of Taxation’s Motion for
Partial Summary Judgment on the Plaintiffs’
Claims for Refund and Motion to Dismiss the
as Applied Challenge to the Live
Entertainment Tax and the Claims for
Damages Pursuant to 42 U.S.C. 1983 (District
Court Case Nos. A533273 and A554970)

11

2057-2084

01/25/2011

Nevada Department of Taxation’s Motion for
Partial Summary Judgment — Exhibit A
Department of Taxation’s Finding of Facts and
Conclusion of Law letter dated October 12,
2007

11

2085-2086

01/25/2011

Nevada Department of Taxation’s Motion for
Partial Summary Judgment — Exhibit B
Order Denying Motion for Preliminary
Injunction without Prejudice dated January 3,
2011

11

2087-2089

01/25/2011

Nevada Department of Taxation’s Motion for
Partial Summary Judgment — Exhibit C
Memo to Assemblyman Bernie Anderson
from Norm Azevedo, Sr. Deputy Attorney
General dated May 7, 1999

11

2090-2094

01/25/2011

Nevada Department of Taxation’s Motion for
Partial Summary Judgment — Exhibit D
Senate Committee on Taxation March 23,
1999 Page 10-12 Transcript

11

2095-2098

01/25/2011

Nevada Department of Taxation’s Motion for
Partial Summary Judgment — Exhibit E
Senate Bill No. 362 Assembly Committee on
Taxation Hearing: May 6, 1999

11

2099-2104

X




Filing Date

Description

Vol.

Page

01/25/2011

Nevada Department of Taxation’s Motion for
Partial Summary Judgment — Exhibit F
Southern California Edison vs. State of
Nevada, District Court of Nevada, Order to
Proceed as Petition for Judicial Review

11

2105-2110

01/25/2011

Nevada Department of Taxation’s Motion for
Partial Summary Judgment — Exhibit G
Southern California Edison vs. State of
Nevada, Nevada Supreme Court, State of
Nevada’s Amicus Curiae Brief

12

2111-2133

07/18/2011

Nevada Department of Taxation’s Motion for
Partial Summary Judgment on the Plaintiffs’
Claims for Refund and Motion to Dismiss the
as Applied Challenge to the Live
Entertainment Tax and the Claims for
Damages Pursuant to 42 U.S.C. 1983 and to
Dismiss Case 2 for Failure to File a Petition
for Judicial Review or Alternatively for an
Order that Case 2 Proceed as a Judicial
Review (District Court Case Nos.: A533273
and A554970)

15

2824-2856

07/18/2011

Nevada Department of Taxation’s Motion for
Partial Summary Judgment — Exhibit A
Nevada Department of Taxation’s Findings of
Fact and Conclusion of Law letter dated
October 12, 2007

15

2857-2859

07/18/2011

Nevada Department of Taxation’s Motion for
Partial Summary Judgment — Exhibit B
Order Denying Motion for Preliminary
Injunction Without Prejudice

15

2860-2862

07/18/2011

Nevada Department of Taxation’s Motion for
Partial Summary Judgment — Exhibit C
Memo to Assemblyman Bernie Anderson
from Norm Azevedo, Sr. Deputy Attorney
General — Date May 7, 1999

15

2863-2867

07/18/2011

Nevada Department of Taxation’s Motion for
Partial Summary Judgment — Exhibit D
Excerpts of Senate Committee on Taxation

15

2868-2871

Xi




Filing Date

Description

Vol.

Page

Hearing of March 23, 1999

07/18/2011

Nevada Department of Taxation’s Motion for
Partial Summary Judgment — Exhibit E
Senate Bill No. 362 Assembly Committee on
Taxation Hearing: May 6, 1999

15

2872-2877

07/18/2011

Nevada Department of Taxation’s Motion for
Partial Summary Judgment — Exhibit F
Southern California Edison v. State of Nevada,
District Court of Nevada, Order to Proceed as
Petition for Judicial Review

15

2878-2883

07/18/2011

Nevada Department of Taxation’s Motion for
Partial Summary Judgment — Exhibit G
Southern California Edison v. State of Nevada,
Nevada Supreme Court, Nevada’s Amicus
Curiae Brief

15

2884-2906

07/18/2011

Nevada Department of Taxation’s Motion for
Partial Summary Judgment — Exhibit H

State of Nevada, et al v. The Eighth Judicial
District of Nevada, et al, Nevada Supreme
Court, Order Granting Petition for Writ of
Mandamus

15

2907-2910

07/18/2011

Nevada Department of Taxation’s Motion for
Partial Summary Judgment — Exhibit |

State of Nevada, et al v. The Second Judicial
District of Nevada, et al, Nevada Supreme
Court, Order Granting Petition for Writ of
Mandamus

15

2911-2916

03/18/2010

Nevada Department of Taxation’s Opposition
to Plaintiff’s Objection to the Discovery
Commissioner’s Report and Recommendation
Regarding Plaintiffs’ Motion to Compel
Discovery of Defendants and Counter Motion
to Strike (District Court Case No.: A533273)

1549-1580

03/18/2010

Nevada Department of Taxation’s Opposition
to Plaintiff’s Objection to the Discovery
Commissioner’s Report and Recommendation
(A533273) — Exhibit A

Index and Privilege Log

1581-1585

xii




Filing Date

Description

Vol.

Page

03/18/2010

Nevada Department of Taxation’s Opposition
to Plaintiff’s Objection to the Discovery
Commissioner’s Report and Recommendation
(A533273) — Exhibit B

Report and Recommendation

1586-1592

03/18/2010

Nevada Department of Taxation’s Opposition
to Plaintiff’s Objection to the Discovery
Commissioner’s Report and Recommendation
(A533273) — Exhibit C

Governor’s Budget and Annual Report 2007

1593-1598

03/18/2010

Nevada Department of Taxation’s Opposition
to Plaintiff’s Objection to the Discovery
Commissioner’s Report and Recommendation
(A533273) — Exhibit D

Exhibit O to the Production of Documents

1599-1601

03/18/2010

Nevada Department of Taxation’s Opposition
to Plaintiff’s Objection to the Discovery
Commissioner’s Report and Recommendation
(A533273) — Exhibit E

Affidavit of Blake Doerr

1602-1605

05/18/2010

Nevada Department of Taxation’s Opposition
to Plaintiff’s Objection to The Discovery
Commissioner’s Report and Recommendation
Regarding Plaintiffs’ Motion to Compel
Discovery of Defendants and Counter Motion
to Strike (Without Exhibits) (District Court
Case Nos.: A533273)

1648-1679

11/28/2011

Notice of Appeal

20

3895-3904

01/09/2012

Notice of Appeal (Case No. 06A533273)

21

3977-3979

01/09/2012

Notice of Appeal (Case No. 06A533273)
(Filed into District Court Case No.: A533273)

21

3974-3976

11/28/2011

Notice of Appeal (Entered into District Court
Case No.: A533273)

20

3885-3894

12/19/2011

Notice of Entry of Amended Order (District
Court Case Nos.: A533273 and A554970)

20

3957-3963

04/10/2007

Notice of Entry of Order — 04/03/2007

60-70

04/29/2008

Notice of Entry of Order — 04/23/2008

N

331-334

05/15/2009

Notice of Entry of Order — 05/11/2009

751-757

Xiii




Filing Date

Description

Vol.

Page

05/15/2009

Notice of Entry of Order — 05/11/2009
(District Court Case No.: A533273)

745-750

11/02/2011

Notice of Entry of Order — 11/01/2011
(District Court Case Nos.: A533273 and
A554970)

20

3834-3840

12/22/2008

Notice of Entry of Order — 12/19/2008

D

682-687

12/22/2008

Notice of Entry of Order — 12/19/2008
(District Court Case No. A533273)

D

676-681

12/20/2011

Notice of Entry of Order — Amended Order
(District Court Case Nos.: A533273 and
A554970)

21

3964-3971

01/14/2011

Notice of Entry of Order — Order Denying
Motion for Preliminary Injunction — Entered
01/13/2011 (District Court Case Nos.
A533273 and A554970)

11

2052-2056

12/19/2011

Notice of Entry of Order — Order Denying
Plaintiffs’ Motion for Summary Judgment and
Granting Defendants’ Counter-Motion for
Summary Judgment (District Court Case Nos.:
A533273 and A554970)

20

3937-3952

06/11/2010

Notice of Entry of Order (05/19/2010)
(District Court Case Nos.: A533273)

1686-1695

04/12/2011

Notice of Entry of Order (Consolidating)
(District Court Case Nos.: A533273 and
A554970)

14

2651-2656

12/15/2010

Notice of Entry of Order (Motion for
Summary Judgment) (District Court Case No.:
A533273)

11

1992-1996

12/15/2010

Notice of Entry of Order (Motion to Dismiss)
(District Court Case No.: A533273)

11

1997-2001

04/12/2011

Notice of Entry of Order (Renewed Motion for
Preliminary Injunction) (District Court Case
Nos.: A533273 and A554970)

14

2645-2650

04/06/2011

Order (Consolidating Declaratory Relief)
(District Court Case Nos.: A533273 and
A554970)

14

2638-2640

11/01/2011

Order (Motion for Partial Summary Judgment)
(District Court Case Nos.: A533273 and

20

3830-3833

Xiv




Filing Date

Description

Vol.

Page

A554970)

04/03/2007

Order Admitting to Practice (Brad Shafer —
District Court Case No. A533273)

46-47

04/23/2008

Order Admitting to Practice (Bradley J.
Shafer)

329-330

01/05/2011

Order Denying Defendants’ Res Judicata
Claim (District Court Case Nos. A533273 and
A554970)

11

2023-2025

01/13/2011

Order Denying Motion for Preliminary
Injunction without Prejudice (District Court
Case No.: A533273)

11

2050-2051

12/10/2010

Order Denying Motion for Summary
Judgment without Prejudice (District Court
Case No.: A533273)

11

1988-1989

12/10/2010

Order Denying Motion to Dismiss without
Prejudice (District Court Case No.: A533273)

11

1990-1991

12/16/2011

Order Denying Plaintiffs’ Motion for
Summary Judgment and Granting Defendants’
Counter-Motion for Summary Judgment
(District Court Case Nos.: A533273 and
A554970)

20

3925-3936

04/06/2011

Order Denying Plaintiffs’ Renewed Motion
for Preliminary Injunction on Order
Shortening Time (District Court Case Nos.:
A533273 and A554970)

14

2635-2637

12/19/2008

Order Granting Motion to Withdraw as Local
Counsel of Record for Plaintiffs (Diana L.
Sullivan) (District Court Case No. A533273)

670-672

12/19/2008

Order Granting Motion to Withdraw as Local
Counsel of Record for Plaintiffs (Diana L.
Sullivan)

673-675

05/11/2009

Order Granting Plaintiffs’ Motion for Leave to
Amend Complaint

743-744

05/11/2009

Order Granting Plaintiffs’ Motion for Leave to
Amend Complaint (District Court Case No.:
A533273)

741-742

03/04/2009

Order Setting Civil Jury Trial

D

728-129

03/04/2009

Order Setting Civil Jury Trial (District Court

I

126-127

XV




Filing Date

Description

Vol.

Page

Case No.: A533273)

08/04/2010

Order Vacating Prior Order and Coordinating
Cases (District Court Case Nos.: A533273 and
A554970)

1699-1702

09/23/2011

Plaintiffs” Motion for Summary Judgment on
Facial Challenge, for Permanent Injunction,
and for Return of Taxes (District Court Case
Nos.: A533273 and A554970)

19

3553-3611

09/23/2011

Plaintiffs’ Motion for Summary Judgment —
Exhibit 1

Copy of the Version of Chapter 368A adopted
in 2003

19

3612-3627

09/23/2011

Plaintiffs” Motion for Summary Judgment —
Exhibit 2
Assembly Bill No. 554

19

3628-3646

09/23/2011

Plaintiffs” Motion for Summary Judgment —
Exhibit 3
2005 Nevada Laws (S.B. 3) - Occupancy

19

3647-3667

09/23/2011

Plaintiffs’ Motion for Summary Judgment —
Exhibit 4
2007 Nevada Laws (A.B. 487) — Baseball

19

3668-3670

09/23/2011

Plaintiffs” Motion for Summary Judgment —
Exhibit 5
Current Codified Version of Chapter 368A

19

3671-3686

09/23/2011

Plaintiffs” Motion for Summary Judgment —
Exhibit 6
TN Attorney General Opinion

19

3687-3691

09/23/2011

Plaintiffs’ Motion for Summary Judgment —
Exhibit 7

United States District Court Order Dismissing
Lawsuit

19

3692-3698

09/23/2011

Plaintiffs” Motion for Summary Judgment —
Exhibit 8

United States Court of Appeals for the Ninth
Circuit Memorandum Affirming Dismissal

19

3699-3700

09/23/2011

Plaintiffs” Motion for Summary Judgment —
Exhibit 9
Redacted Sample Copy of Administrative

19

3701-3706

XVi




Filing Date

Description

Vol.

Page

Request for Refund

09/23/2011

Plaintiffs” Motion for Summary Judgment —
Exhibit 10

Sample Copy of Defendant's Denial of
Request for Refund

19

3707

09/23/2011

Plaintiffs” Motion for Summary Judgment —
Exhibit 11

Sample Copy of Department's
Acknowledgment of Appeal

19

3708

09/23/2011

Plaintiffs” Motion for Summary Judgment —
Exhibit 12

Nevada Tax Commission's Order Denying
Appeal

19

3709-3710

09/23/2011

Plaintiffs” Motion for Summary Judgment —
Exhibit 13

Department of Taxation's Responses to
Plaintiffs' First set of Interrogatories

19

3711-3735

09/23/2011

Plaintiffs” Motion for Summary Judgment —
Exhibit 14
Minutes of the Meeting on May 16, 2005

19

3736-3751

09/23/2011

Plaintiffs” Motion for Summary Judgment —
Exhibit 15
Memorandum — Analysis of Revenue Impact

19

3752-3753

09/23/2011

Plaintiffs” Motion for Summary Judgment —
Exhibit 16
LET by venue

19

3754-3756

09/23/2011

Plaintiffs” Motion for Summary Judgment —
Exhibit 17
Memorandum of November 9, 2004 - Cathy
Chambers

19

3757

09/23/2011

Plaintiffs” Motion for Summary Judgment —
Exhibit 18
Dicianno Email of April 24, 2005

19

3758

09/23/2011

Plaintiffs” Motion for Summary Judgment —
Exhibit 19

Memorandum to Bill Bible re proposed
regulations

19

3759-3760

09/23/2011

Plaintiffs’ Motion for Summary Judgment —

20

3761-3771

XVii




Filing Date

Description

Vol.

Page

Exhibit 20
Senate Committee on Taxation - April 12,
2005

09/23/2011

Plaintiffs” Motion for Summary Judgment —
Exhibit 21
Senate Committee on Taxation - June 5, 2005

20

3772-3780

09/23/2011

Plaintiffs” Motion for Summary Judgment —
Exhibit 22

Excerpts of Transcripts of Hearing before the
Nevada Tax Commission on July 9, 2007

20

3781-3783

09/23/2011

Plaintiffs’ Motion for Summary Judgment —
Exhibit 23

Excerpts of Transcript of Hearing Before the
Nevada Tax Commission on August 6, 2007

20

3784-3793

09/23/2011

Plaintiffs” Motion for Summary Judgment —
Exhibit 24
Excerpts of Defendants Answering Brief

20

3794-3802

09/23/2011

Plaintiffs” Motion for Summary Judgment —
Exhibit 25

Affidavits of Representatives of Plaintiffs
Produced Before the Tax Commission

20

3803-3810

09/23/2011

Plaintiffs” Motion for Summary Judgment —
Exhibit 26

Excerpts of Transcript of December 9, 2010,
Hearing before Judge Togliatti

20

3811-3828

03/03/2010

Plaintiffs’ Objections to the Discovery
Commissioner’s Report and Recommendation
Regarding Plaintiffs’ Motion to Compel
Discovery of Defendants (District Court Case
No.: A533273)

1248-1272

03/03/2010

Plaintiffs’ Objection to Discovery
Commissioners Report and Recommendation
(A533273) — Exhibit 1

Plaintiffs’ First Set of Interrogatories to
Defendants

1273-1285

03/03/2010

Plaintiffs” Objection to Discovery
Commissioners Report and Recommendation
(A533273) — Exhibit 2

1286-1297

XViii




Filing Date

Description

Vol.

Page

Plaintiffs’ First Request for the Production of
Documents and Things to Defendants

03/03/2010

Plaintiffs’ Objection to Discovery
Commissioners Report and Recommendation
(A533273) — Exhibit 3

Responses to Plaintiffs’ First Set of
Interrogatories

1298-1323

03/03/2010

Plaintiffs’ Objection to Discovery
Commissioners Report and Recommendation
(A533273) — Exhibit 4a

Responses to Plaintiffs’ First Request for
Production of Documents and Things

1324-1387

03/03/2010

Plaintiffs’ Objection to Discovery
Commissioners Report and Recommendation
(A533273) — Exhibit 4b

Responses to Plaintiffs’ First Request for
Production of Documents and Things

1388-1457

03/03/2010

Plaintiffs’ Objection to Discovery
Commissioners Report and Recommendation
(A533273) — Exhibit 4c

Responses to Plaintiffs’ First Request for
Production of Documents and Things

1458-1530

03/03/2010

Plaintiffs’ Objection to Discovery
Commissioners Report and Recommendation
(A533273) — Exhibit 5

Affidavit of Matthew J. Hoffer

1531-1532

03/03/2010

Plaintiffs” Objection to Discovery
Commissioners Report and Recommendation
(A533273) — Exhibit 6

Report and Recommendation of Discovery
Commissioner - 2010-02-22

1533-1539

03/03/2010

Plaintiffs’ Objection to Discovery
Commissioners Report and Recommendation
(A533273) — Exhibit 7

LET Return Forms — Non-Gaming Facilities

1540-1546

05/13/2010

Plaintiffs’ Objection to the Discovery
Commissioner’s Report and Recommendation
Regarding Plaintiffs’ Motion to Compel

1622-1647

XiX




Filing Date

Description

Vol.

Page

Discovery of Defendants (Without Exhibits)
(District Court Case Nos.: A533273)

08/15/2011

Plaintiffs” Opposition to Defendant’s
Objection to Subpoena Duces Tecum and
Subpoena, Motion to Quash Subpoenas and
Motion for Sanctions Pursuant to NRCP
45(C)(1) on Order Shortening Time (District
Court Case Nos.: A533273 and A554970)

17

3290-3305

08/15/2011

Plaintiffs” Opposition to Defendant’s
Objection to Subpoena Duces Tecum —
Exhibit 1

Email dated March 12, 2009 regarding
availability of DiCianno

17

3306-3308

08/15/2011

Plaintiffs” Opposition to Defendant’s
Objection to Subpoena Duces Tecum —
Exhibit 2

2009 Deposition Notices

17

3309-3331

08/15/2011

Plaintiffs” Opposition to Defendant’s
Objection to Subpoena Duces Tecum —
Exhibit 3

Email dated May 1, 2009 regarding
rescheduling of Depositions

17

3332-3334

08/15/2011

Plaintiffs” Opposition to Defendant’s
Objection to Subpoena Duces Tecum —
Exhibit 4

Email dated June 29, 2011 from Doerr
regarding who will be deposed

17

3335-3336

08/15/2011

Plaintiffs” Opposition to Defendant’s
Objection to Subpoena Duces Tecum —
Exhibit 5

2011 Deposition Subpoena

18

3337-3352

08/15/2011

Plaintiffs” Opposition to Defendant’s
Objection to Subpoena Duces Tecum —
Exhibit 6

Defendants’ Certificates of Service showing
facsimile

18

3353-3356

08/15/2011

Plaintiffs” Opposition to Defendant’s
Obijection to Subpoena Duces Tecum —

18

3357-3359

XX




Filing Date

Description

Vol.

Page

Exhibit 7
Plaintiffs' Certificates of Service showing
facsimile

08/15/2011

Plaintiffs” Opposition to Defendant’s
Obijection to Subpoena Duces Tecum —
Exhibit 8

Email dated August 10, 2011 forwarding info
to new email addresses

18

3360-3361

10/23/2008

Plaintiffs’ Opposition to Defendants’ Motion
for Summary Judgment (District Court Case
No. A533273)

515-566

10/23/2008

Plaintiffs’ Opposition to Defendants’ Motion
for Summary Judgment (A533273) — Exhibit 1
Affidavit of Diana L. Sullivan, ESQ.

567-572

10/23/2008

Plaintiffs” Opposition to Defendants’ Motion
for Summary Judgment (A533273) — Exhibit 2
Minutes of the Senate Committee on Taxation
Seventy-Second Session May 19, 2003

573-581

10/23/2008

Plaintiffs’ Opposition to Defendants’ Motion
for Summary Judgment (A533273) — Exhibit 3
Las Vegas Review-Journal article of May 17,
2005 entitled Live Entertainment Tax
Revisited — Constitutionality of Bill
Questioned

582-584

10/23/2008

Plaintiffs” Opposition to Defendants’ Motion
for Summary Judgment (A533273) — Exhibit 4
Texas Entertainment Association, Inc. et al. v.
Susan Combs, et al. (District Court of Travis
County, Texas — Judgment)

585-590

10/23/2008

Plaintiffs” Opposition to Defendants’ Motion
for Summary Judgment (A533273) — Exhibit 5
State of Tennessee Attorney General Opinion
No. 08-78 Legality of Privilege Tax on Entry
of Customers into Adult-Oriented
Establishments

591-596

10/23/2008

Plaintiffs” Opposition to Defendants’ Motion
for Summary Judgment (A533273) — Exhibit 6
Minutes of the Meeting of the Assembly

597-613

XXi




Filing Date

Description

Vol.

Page

Committee on Commerce and Labor Seventy-
Third Session May 16, 2005

05/09/2008

Plaintiffs’ Opposition to Defendants’ Motion
to Dismiss (District Court Case No. A533273)

335-364

05/09/2008

Plaintiffs” Opposition to Defendants’ Motion
to Dismiss (A533273) — Exhibit 1

Pooh-Bah Enterprises, Inc. v. County of Cook,
(Appellate Court of Illinois — Decision)

365-377

05/09/2008

Plaintiffs” Opposition to Defendants’ Motion

to Dismiss (A533273) — Exhibit 2

Texas Entertainment Association, Inc. et al. v.
Susan Combs, et al., (District Court of Travis
County, Texas — Judgment)

378-383

05/09/2008

Plaintiffs” Opposition to Defendants’ Motion
to Dismiss (A533273) — Exhibit 3

Deja Vu Showgirls of Las Vegas, LLC, et al. v.
Nevada Department of Taxation, et al.,
(District Court of Nevada Case No. 2:06-cv-
0480-RLH-RJJ — Order)

384-391

05/09/2008

Plaintiffs’ Opposition to Defendants’ Motion
to Dismiss (A533273) — Exhibit 4
Correspondence to Nevada Department of
Taxation from Diana Sullivan Dated February
27, 2007 (requesting refund of live
entertainment tax paid by K-Kel, Inc.)

392-398

05/09/2008

Plaintiffs” Opposition to Defendants’ Motion
to Dismiss (A533273) — Exhibit 5
Correspondence to K-Kel, Inc. from the
Nevada Department of Taxation Dated April
3, 2007 (denying request for refund)

399-400

05/09/2008

Plaintiffs’ Opposition to Defendants’ Motion
to Dismiss (A533273) — Exhibit 6

Nevada Department of Taxation’s Finding of
Facts and Conclusion of Law Dated October
12, 2007

401-403

05/09/2008

Plaintiffs” Opposition to Defendants’ Motion
to Dismiss (A533273) — Exhibit 7
Deja Vu Showgirls of Las Vegas, LLC, et al. v.

404-416

XXii




Filing Date

Description

Vol.

Page

Nevada Department of Taxation, et al.,
(District Court of Nevada Case No. 2:06-cv-
0480-RLH-RJJ - Reply to Plaintiffs’
Opposition to Motion to Dismiss)

05/09/2008

Plaintiffs” Opposition to Defendants’ Motion
to Dismiss (A533273) — Exhibit 8

Deja Vu Showgirls of Las Vegas, LLC, et al. v.
Nevada Department of Taxation, et al.,
(United States Court of Appeals for the Ninth
Circuit Docket No. 06-16634 — Appellees’
Answering Brief)

417-426

05/09/2008

Plaintiffs’ Opposition to Defendants’ Motion
to Dismiss (A533273) — Exhibit 9

Deja Vu Showgirls of Las Vegas, LLC, et al. v.
Nevada Department of Taxation, et al.,
(United States Court of Appeals for the Ninth
Circuit Docket No. 06-16634 — Appellees’
Opposition to Motion for Leave to Supplement
the Appellate Record)

427-436

05/09/2008

Plaintiffs’ Opposition to Defendants’ Motion
to Dismiss (A533273) — Exhibit 10
Correspondence from Nevada Department of
Taxation Dated March 21, 2008
(acknowledging receipt of K-Kel, Inc.’s
appeal of request for refund)

437-438

05/09/2008

Plaintiffs’ Opposition to Defendants’ Motion
to Dismiss (A533273) — Exhibit 11
Transcript Excerpts of Tax Commission
Meeting of July 9, 2007

439-442

05/09/2008

Plaintiffs’ Opposition to Defendants’ Motion
to Dismiss (A533273) — Exhibit 12

Nevada Administrative Code Chapter
368A.170

443-444

05/09/2008

Plaintiffs’ Opposition to Defendants’ Motion
to Dismiss (A533273) — Exhibit 13
Transcript Excerpts of Tax Commission
Meeting of August 6, 2007

445-455

02/22/2011

Plaintiffs” Opposition to Nevada Department

12

2189-2249

XXiii




Filing Date

Description

Vol.

Page

of Taxation’s Motion for Partial Summary
Judgment on the Plaintiffs’ Claims for Refund
and Motion to Dismiss the as Applied
Challenge to the Live Entertainment Tax and

the Claims for Damages Pursuant to 42 U.S.C.

1983 (District Court Case Nos. A533273 and
A554970)

02/22/2011

Plaintiffs’ Opposition to Nevada Department
of Taxation’s Motion for Partial Summary
Judgment — Exhibit 1

Copy of the Version of Chapter 368A adopted
in 2003

12

2250-2266

02/22/2011

Plaintiffs’ Opposition to Nevada Department
of Taxation’s Motion for Partial Summary
Judgment — Exhibit 2

Assembly Bill No. 554

12

2267-2286

02/22/2011

Plaintiffs” Opposition to Nevada Department
of Taxation’s Motion for Partial Summary
Judgment — Exhibit 3

Current Codified Version of Chapter 368A

12

2287-2303

02/22/2011

Plaintiffs” Opposition to Nevada Department
of Taxation’s Motion for Partial Summary
Judgment — Exhibit 4

Texas Decision and Statute

13

2304-2329

02/22/2011

Plaintiffs’ Opposition to Nevada Department
of Taxation’s Motion for Partial Summary
Judgment — Exhibit 5

TN Attorney General Opinion

13

2330-2335

02/22/2011

Plaintiffs’ Opposition to Nevada Department
of Taxation’s Motion for Partial Summary
Judgment — Exhibit 6

United States District Court Order Dismissing
Lawsuit

13

2336-2343

02/22/2011

Plaintiffs’ Opposition to Nevada Department
of Taxation’s Motion for Partial Summary
Judgment — Exhibit 7

United States Court of Appeals for the Ninth
Circuit Memorandum Affirming Dismissal

13

2344-2346

XXV




Filing Date

Description

Vol.

Page

02/22/2011

Plaintiffs” Opposition to Nevada Department
of Taxation’s Motion for Partial Summary
Judgment — Exhibit 8

Redacted Sample Copy of Administrative
Request for Refund

13

1347-2353

02/22/2011

Plaintiffs” Opposition to Nevada Department
of Taxation’s Motion for Partial Summary
Judgment — Exhibit 9

Sample Copy of Department’s Denial of
Request for Refund

13

2354-2355

02/22/2011

Plaintiffs” Opposition to Nevada Department
of Taxation’s Motion for Partial Summary
Judgment — Exhibit 10

Sample Copy of Department’s
Acknowledgment of Appeal

13

2356

02/22/2011

Plaintiffs” Opposition to Nevada Department
of Taxation’s Motion for Partial Summary
Judgment — Exhibit 11

Nevada Tax Commission’s Order Denying
Appeal

13

2357-2359

02/22/2011

Plaintiffs” Opposition to Nevada Department
of Taxation’s Motion for Partial Summary
Judgment — Exhibit 12

Orders of Judge Togliatti, December 2, 2010

13

2360-2364

02/22/2011

Plaintiffs’ Opposition to Nevada Department
of Taxation’s Motion for Partial Summary
Judgment — Exhibit 13

Affidavit of Bradley J. Shafer

13

2365-2367

02/22/2011

Plaintiffs’ Opposition to Nevada Department
of Taxation’s Motion for Partial Summary
Judgment — Exhibit 14

Answer and Affirmative Defenses of
Defendants in Case 2

13

2368-2379

02/22/2011

Plaintiffs’ Opposition to Nevada Department
of Taxation’s Motion for Partial Summary
Judgment — Exhibit 15

NRS 372.680 Prior to the Enactment of
Nevada Senate Bill 362

13

2380-2381

XXV




Filing Date

Description

Vol.

Page

02/22/2011

Plaintiffs” Opposition to Nevada Department
of Taxation’s Motion for Partial Summary
Judgment — Exhibit 16

Nevada Senate Bill 362

13

2382-2409

02/22/2011

Plaintiffs” Opposition to Nevada Department
of Taxation’s Motion for Partial Summary
Judgment — Exhibit 17

Excerpts of Minutes, Assemb. Comm. On
Tax’n, May 6, 1999

13

2410-2418

02/22/2011

Plaintiffs” Opposition to Nevada Department
of Taxation’s Motion for Partial Summary
Judgment — Exhibit 18

Defendants’ Reply Brief Regarding Motion to
Dismiss in Federal Case

13

2419-2431

02/22/2011

Plaintiffs” Opposition to Nevada Department
of Taxation’s Motion for Partial Summary
Judgment — Exhibit 19

Excerpts of Transcript of Hearing Before the
Nevada Tax Commission on July 9, 2007

13

2432-2435

02/22/2011

Plaintiffs” Opposition to Nevada Department
of Taxation’s Motion for Partial Summary
Judgment — Exhibit 20

N.A.C. § 368A.170

13

2435-2437

02/22/2011

Plaintiffs’ Opposition to Nevada Department
of Taxation’s Motion for Partial Summary
Judgment — Exhibit 21

Excerpts of Transcript of Hearing Before the
Nevada Tax Commission on August 6, 2007

13

2438-2448

02/22/2011

Plaintiffs’ Opposition to Nevada Department
of Taxation’s Motion for Partial Summary
Judgment — Exhibit 22

Affidavit of Representatives of Plaintiffs
Produced Before the Tax Commission

13

2449-2458

02/22/2011

Plaintiffs’ Opposition to Nevada Department
of Taxation’s Motion for Partial Summary
Judgment — Exhibit 23

Excerpts of Transcript of December 9, 2010,
Hearing before Judge Togliatti

13

2459-2477

XXVi




Filing Date

Description

Vol.

Page

02/22/2011

Plaintiffs” Opposition to Nevada Department
of Taxation’s Motion for Partial Summary
Judgment — Exhibit 24

K-Kel Plaintiffs’ Reply Brief to the Nevada
Tax Commission

13

2478-2503

08/03/2011

Plaintiffs” Opposition to Nevada Department
of Taxation’s Motion for Partial Summary
Judgment on the Plaintiffs’ Claims for Refund
and Motion to Dismiss the as Applied
Challenge to the Live Entertainment Tax and

the Claims for Damages Pursuant to 42 U.S.C.

1983 and to Dismiss Case 2 for Failure to File
a Petition for Judicial Review or Alternatively
for an order that Case 2 Proceed as Judicial
Review (District Court Case Nos.: A533273
and A554970)

16

2917-2970

08/03/2011

Plaintiffs” Opposition to Nevada Department
of Taxation’s Motion for Partial Summary
Judgment — Exhibit 1

Copy of the Version of Chapter 368A adopted
in 2003

16

2971-2986

08/03/2011

Plaintiffs” Opposition to Nevada Department
of Taxation’s Motion for Partial Summary
Judgment — Exhibit 2

Department of Taxation’s Finding of Fact and
Conclusion of Law (Ruling) — October 12,
2007

16

2987-2988

08/03/2011

Plaintiffs” Opposition to Nevada Department
of Taxation’s Motion for Partial Summary
Judgment — Exhibit 3

Assembly Bill No. 554

16

2989-3007

08/03/2011

Plaintiffs” Opposition to Nevada Department
of Taxation’s Motion for Partial Summary
Judgment — Exhibit 4

Department of Taxation’s Acknowledgement
Letter of the Notice of Appeal re: Deja Vu
Showgirls of Las Vegas, LLC

16

3008

08/03/2011

Plaintiffs” Opposition to Nevada Department

16

3009-3010

XXVii




Filing Date

Description

Vol.

Page

of Taxation’s Motion for Partial Summary
Judgment — Exhibit 5

Department’s Letter re: De Novo Trial (Dena
C. James, Administrative Law Judge) May 29,
2009

08/03/2011

Plaintiffs” Opposition to Nevada Department
of Taxation’s Motion for Partial Summary
Judgment — Exhibit 6

Southern California Edison - Order Denying
Motion to Dismiss

16

3010-3013

08/03/2011

Plaintiffs” Opposition to Nevada Department
of Taxation’s Motion for Partial Summary
Judgment — Exhibit 7

United States District Court Order Dismissing
Lawsuit

16

3014-3017

08/03/2011

Plaintiffs” Opposition to Nevada Department
of Taxation’s Motion for Partial Summary
Judgment — Exhibit 8

Department of Taxation’s Motion to Dismiss
(Federal Lawsuit)

16

3018-3029

08/03/2011

Plaintiffs” Opposition to Nevada Department
of Taxation’s Motion for Partial Summary
Judgment — Exhibit 9

Department of Taxations’ Response regarding
Motion to Dismiss (Federal Lawsuit)

16

3030-3041

08/03/2011

Plaintiffs” Opposition to Nevada Department
of Taxation’s Motion for Partial Summary
Judgment — Exhibit 10

Appellees' Answering Brief - 2007-01-05

16

3042-3078

08/03/2011

Plaintiffs’ Opposition to Nevada Department
of Taxation’s Motion for Partial Summary
Judgment — Exhibit 11

Appellees' Opposition to Motion for Leave to
Supplement the Appellant Record - April 23,
3008

16

3079-3127

08/03/2011

Plaintiffs” Opposition to Nevada Department
of Taxation’s Motion for Partial Summary
Judgment — Exhibit 12

17

3128-3156

XXViii




Filing Date

Description

Vol.

Page

Defendants' Discovery Requests to Plaintiffs

08/03/2011

Plaintiffs’ Opposition to Nevada Department
of Taxation’s Motion for Partial Summary
Judgment — Exhibit 13

Southern California Edison Letter - 11-17-
2003

17

3157-3159

08/03/2011

Plaintiffs’ Opposition to Nevada Department
of Taxation’s Motion for Partial Summary
Judgment — Exhibit 14

Excerpts of Transcripts of Hearing before the
Nevada tax Commission on July 9, 2007

17

3160-3162

08/03/2011

Plaintiffs’ Opposition to Nevada Department
of Taxation’s Motion for Partial Summary
Judgment — Exhibit 15

Excerpts of Transcript hearing before the
Nevada Tax Commission on 8-6-2007

17

3163-3172

08/03/2011

Plaintiffs’ Opposition to Nevada Department
of Taxation’s Motion for Partial Summary
Judgment — Exhibit 16

Affidavits of Representatives of Plaintiffs
Produced before the Tax Commission

17

3173-3180

08/03/2011

Plaintiffs’ Opposition to Nevada Department
of Taxation’s Motion for Partial Summary
Judgment — Exhibit 17

Excerpts of Transcript of December 9, 2010,
Hearing before Judge Togliatti

17

3181-3198

11/05/2009

Plaintiffs’ Reply to Defendants’ Opposition to
Motion to Compel Discovery of Defendants
and Plaintiffs” Opposition to Defendants’
Counter Motion to Strike (District Court Case
No.: A533273)

1218-1235

11/05/2009

Plaintiffs’ Reply to Defendants’ Opposition to
Motion to Compel Discovery (A533273) —
Exhibit 1

Affidavit of Matthew J. Hoffer

1236-1242

06/20/2011

Plaintiffs’ Supplemental Brief in Reply to
Defendants’ Supplemental Response to
Plaintiffs’ Motion for Clarification of Order

15

2778-2804

XXiX




Filing Date

Description

Vol.

Page

(Without Exhibits) (District Court Case Nos.:
A533273 and A554970)

07/01/2011

Plaintiffs’ Supplemental Brief in Reply to
Defendants’ Supplemental Response to
Plaintiffs’ Motion for Clarification of Order
(District Court Case Nos.: A533273 and
A554970)

15

2815-2823

03/11/2011

Plaintiffs” Supplemental Filing in Opposition
to Nevada Department of Taxation’s Motion
for Partial Summary Judgment on the
Plaintiffs’ Claims for Refund and Motion to
Dismiss the as Applied Challenge to the Live
Entertainment Tax and the Claims for
Damages Pursuant to 42 U.S.C. 1983 (District
Court Case Nos. A533273 and A554970)

14

2531-2533

03/11/2011

Plaintiffs’ Supplemental Filing in Opposition
to Nevada Department of Taxation’s Motion
for Partial Summary Judgment — Exhibit 1
State of Nevada v. Newmont Gold Company,
District Court of Nevada, Notice of Entry of
Order and Order (Motion to Dismiss)

14

2534-2540

03/11/2011

Plaintiffs” Supplemental Filing in Opposition
to Nevada Department of Taxation’s Motion
for Partial Summary Judgment — Exhibit 2
John Lohse, DDS, et al v. State of Nevada,
District Court of Nevada, Findings of Fact,
Conclusions of Law and Judgment

14

2541-2547

03/11/2011

Plaintiffs” Supplemental Filing in Opposition
to Nevada Department of Taxation’s Motion
for Partial Summary Judgment — Exhibit 3
Affidavit of Norman J. Azevedo

14

2548-2551

03/11/2011

Plaintiffs’ Supplemental Filing in Opposition
to Nevada Department of Taxation’s Motion
for Partial Summary Judgment — Exhibit 4
Southern California Edison v. State of Nevada,
District Court of Nevada, Order Denying
Defendant’s Motion to Dismiss

14

2552-2555

03/05/2010

Receipt of Copy (Pope’s Receipt of Plaintiffs’

1547-1548

XXX




Filing Date

Description

Vol.

Page

Objection to Discovery Commissioner’s
Report and Recommendation) (District Court
Case No.: A533273)

03/07/2011

Reply to Plaintiffs’ Opposition to Defendants’
Motion for Partial Summary Judgment and
Motion to Dismiss (District Court Case Nos.
A533273 and A554970)

14

2506-2530

12/02/2008

Scheduling Order

D

664-666

12/02/2008

Scheduling Order (District Court Case No.
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West's Nevada Revised Statutes Annotated Currentness
Title 32. Revenue and Taxation
=+ Chapter 368A. Tax on Live Ententainment
General Provisions

368A.010. Definitions

As used in this chapter, unless the context otherwise requires, the words and terms defined in NRS 368A.020 to 368A.115,
inclusive, have the meanings ascribed to them in those sections.

[FN1] See Historical and Statutory Notes below for effective date information.

J68A.020. "Admission charge" defined

"Admission charge" means the total amount, expressed in terms of money, of consideration paid for the right or privilege to
have access 10 a facility where live entertainment is provided. The term includes, without limitation, an entertainment fee, a
cover charge, a table reservation fee, or a required minimum purchase of food, refreshments or merchandise.

[FN1] See Historical and Statutory Notes below for effective date information.

368A.030, "Board” defined

"Board" means the State Gaming Control Board.
[FN1] See Historical and Statutory Notes below for effective date information.

368A.040. 'Business" defined

"Business" means any activity engaged in or caused to be engaged in by a business entity with the object of gain, benefit or
advantage, either direct or indirect, to any person or govemmental entity.

[FN1] See Historical and Statutory Notes below for effective date information.
368A.050. "Business entity" defined
1. "Business entity" includes:

(a) A corporation, partnership, proprietorship, limited-liability company, business association, joint venture, limited-liability
partnership, business trust and their equivalents organized under the laws of this siate or another jurisdiction and any other
type of entity that engages in business.

(b) A natural person engaging in a business if he is deemed to be a business entity pursuant to NRS 368A,120.
2. The term does not include a governmental entity.

[FN1] See Historical and Statutory Notes below for effective date information.

368A.053. "Casual assemblage" defined
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"Casual assemblage” includes, without limitation:
1. Participants in conventions, business meetings or tournaments governed by chapter 463 of NRS, and their guests; or

2. Persons celebrating a friend's or family member's wedding, birthday, anniversary, graduation, religious ceremony or
similar occasion that is generally recognized as customary for celebration.

368A.055. "Commission™ defined

"Commission" means the Nevada Gaming Commission.
A "Facility" define

1. "Facility" means:

(a) Any area or premises where live entertainment is provided and for which consideration is collected for the right or
priviiege of entering that arca or those premises if the live entertainment is provided at:

(1) An establishment that is not a licensed gaming establishment; or

{2) A licensed gaming establishment that is licensed for less than 51 slot machines, less than [six] 6 games, or any
combination of slot machines and games within those respective limits,

{b) Any area or premises where live entertainment is provided if the live entertainment is provided at any other licensed
gaming establishment.

2. "Facility" encompasses, if live entertainment is provided at a licensed gaming establishment that is licensed for:

(a) Less than 51 slot machines, less than 6 games, or any combination of slot machines and games within those respective
limits, any area or premises where the live entertainment is provided and for which consideration is collected, from one or
more patrons, for the right or privilege of entering that area or those premises, even if additional consideration is collected for
the right or privilege of entering a smaller venue within that area or those premises; or

(b) At least 51 slot machines or at least 6 games, any designated area on the premises of the licensed gaming establishment
within which the live entertainment is provided.

[FN1] See Historical and Statutory Notes below for effective date information.

J68A.070. "Game" defined

"Game" has the meaning ascribed to it in NRS 463.0152,

[FN1] See Historical and Statutory Notes below for effective date information.

368A.080. "Licensed gaming establishment" defined

"Licensed gaming establishment" has the meaning ascribed to it in NRS 463.0169.

[FN1] See Historical and Statutory Notes below for effective date information. -
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A "Live entertainment' defined

1. "Live entertainment" means any activity provided for pleasure, enjoyment, recreation, relaxation, diversion or other simitar
purpose by a person or persons who are physically present when providing that activity to a patron or group of patrons who
are physically present.

2. The term:
(a) Includes, without limitation, any one or more of the following activities:
{1} Music or vocals provided by one or more professional or amateur musicians or vocalists;
(2) Dancing performed by one or more professional or amateur dancers or performers;
(3) Acting or drama provided by one or more professional or amateur actors or players;
{4) Acrobatics or stunts provided by one or more professional or amateur acrobats, performers or stunt persons;

(5) Animal stunts or performances induced by one or more animal handlers or trainers, except as otherwise provided in
subparagraph (7) of paragraph (b);

(6) Athletic or sporting contests, events or exhibitions provided by one or more professional or amateur athletes or
sportsmen;

{7) Comedy or magic provided by one or more professional or amateur comedians, magicians, illusionists, entertainers or
performers;

(8) A show or production involving any combination of the activities described in subparagraphs (1) to (7), inclusive; and

(9) A performance involving one or more of the activities described in this paragraph by a disc jockey who presents
recorded music. For the purposes of this subsection, a disc jockey shall not be deemed to have engaged in a performance
involving one or more of the activities described in this paragraph if the disc jockey generally limits his interaction with
patrons to introducing the recorded music, making announcements of general interest to patrons, and explaining,
encouraging or directing participatory activities between patrons.

(b) Excludes, without limitation, any one or more of the following activities:

(1) Instrumental or vocal music, which may or may not be supplemented with commentary by the musicians, in a
restaurant, lounge or similar area if such music does not routinely rise to the volume that interferes with casual
conversation and if such music would not generally cause patrons to watch as well as listen;

(2) Occasional performances by employees whose primary job function is that of preparing, selling or serving food
refreshments or beverages to patrons, if such performances are not advertised as entertainment to the public;

{3) Performances by performers of any type if the performance occurs in a licensed gaming establishment other than a
licensed gaming establishment that is licensed for less than 51 slot machines, less than 6 games, or any combination of slot
machines and games within those respective limits, as long as the performers stroll continuously throughout the facility;
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{(4) Performances in areas other than in nightclubs, lounges, restaurants or showrooms, if the performances occur in a
licensed gaming establishment other than a licensed gaming establishment that is licensed for less than 51 slot machines,
less than 6 games, or any combination of slot machines and games within those respective limiis, which enhance the theme
of the establishment or attract patrons to the areas of the performances, as long as any seating provided in the immediate
area of the performers is limited to seating at slot machines or gaming tables;

{5) Television, radio, closed circuit or Internet broadcasts of live entertainment;

(6) Entertainment provided by a patron or patrons, including, without limitation, singing by patrons or dancing by or
between patrons;

{7) Animal behaviors induced by animal trainers or caretakers primarily for the purpose of education and scientific
research; and

(8) An occasional activity, including, without limitation, dancing, that:
{I) Does not constitute a performance;
(I1) Is not advertised as entertainment to the public;
(I11) Primarily serves to provide ambience to the facility; a;nd
(IV) Is conducted by an employee whose primary job function is not that of an entertainer.
[FN1] Sce Historical and Statutory Notes below for effective date information.
368A.097. "Shopping mall" defined

"Shopping mall" includes any area or premises where multiple vendors assemble for the primary purpose of selling goods or
services, regardless of whether consideration is collected for the right or privilege of entering that area or those premises,

368A.100. "Slot machine"” defined
"Slot machine” has the meaning ascribed to it in NRS 463.0191.
[FN1] See Historical and Statutory Notes below for effective date information.
368A.110. "Taxpayer" defined
"Taxpayer” means:

1. If live entertainment that is taxable under this chapter is provided at a licensed gaming establishment, the person licensed
to conduct gaming at that establishment.

2. Except as otherwise provided in subsection 3, if live entertainment that is taxable under this chapter is not provided at a
licensed gaming establishment, the owner or operator of the facility where the live entertainment is provided.

3. If live entertainment that is taxable under this chapter is provided at a publicly owned facility or on public land, the person
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who collects the taxable receipts.
[FN1] See Historical and Statutory Notes below for effective date information.

J68A.115, "Frade show" defined

"Trade show" means an event of limited duration primarily attended by members of a particular trade or industry for the
purpose of exhibiting their merchandise or services or discussing matters of interest to members of that trade or industry.

368A.120. Natural persons who are deemed to be business entities

A natural person engaging in a business shall be deemed to be a business entity that is subject to the provisions of this chapter
if the person is required to file with the Internal Revenue Service a Schedule C (Form 1040), Profit or Loss From Business
Form, or its equivalent or successor form, or a Schedule E (Form 1040), Supplemental Income and Loss Form, or its
equivalent or successor form, for the business.

[FN1] See Historical and Statutory Notes below for effective date information.

Adminjstratinn

368A.130. Repealed

368A.140. Duties of Board, Commission and Department; applicability of chapters 36( and 463 of NRS

1. The Board shall collect the tax imposed by this chapter from taxpayers who are licensed gaming establishments. The
Commission shall adopt such regulations as are necessary to carry out the provisions of this subsection. The regulations must
‘be adopted in accordance with the provisions of chapter 233B of NRS and must be codified in the Nevada Administrative
Code.

2. The Depattment shall;

(a) Collect the tax imposed by this chapter from all other taxpayers; and

(b) Adopt such regulations as are necessary to carry out the provisions of paragraph (a).
3. For the purposes of:

(a) Subsection 1, the provisions of chapter 463 of NRS relating to the payment, collection, administration and enforcement of
gaming license fees and taxes, including, without limitation, any provisions relating to the imposition of penalties and
interest, shall be deemed to apply to the payment, cotlection, administration and enforcement of the taxes imposed by this
chapter to the extent that those provisions do not conflict with the provisions of this chapter.

(b) Subsection 2, the provisions of chapter 360 of NRS relating to the payment, collection, administration and enforcement of
taxes, including, without limitation, any provisions relating to the imposition of penalties and interest, shall be deemed to
apply to the payment, collection, administration and enforcement of the taxes imposed by this chapter to the extent that those
provisions do not conflict with the provisions of this chapter.
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4. To ensure that the tax imposed by NRS 368A.200 is collected fairly and equitably, the Commission, the Board and the
Department shall:

(a) Jointly, coordinate the administration and collection of that tax and the regulation of taxpayers who are liable for the
payment of the tax.

(b) Upon request, assist the other agencies in the collection of that tax.
[FN1] See Historical and Statutory Notes below for effective date information.

368A.150. Establishment of amount of tax liabili
intent to defraud State or to evade payment of tax

when Board or Department determines that taxpaver is acting with

LIf

(a) The Board determines that a taxpayer who is a licensed gaming establishment is taking any action with intent to defraud
the State or to evade the payment of the tax or any part of the tax imposed by this chapter, the Board shall establish an
amount upon which the tax imposed by this chapter must be based.

{b) The Department determines that a taxpayer who is not a licensed gaming establishment is taking any action with intent to
defraud the State or to evade the payment of the tax or any part of the tax imposed by this chapter, the Department shall
establish an amount upon which the tax imposed by this chapter must be based.

2. The amount established by the Board or the Department pursuant to subsection I must be based upon the tax liability of
business entities that are deemed comparable by the Board or the Department to that of the taxpayer.

[FN1] See Historical and Statutory Notes below for effective date information,

368A.160. Maintenance and availability of records for determining liability of taxpaver; liability to taxpaver of lessee,

assignee or transferee of certain premises: penalty

1. Each person responsible for maintaining the records of a taxpayer shall:

{a) Keep such records as may be necessary to determine the amount of the liability of the taxpayer pursuant to the provisions
of this chapter;

(b) Preserve those records for:

(1) At least 5 years if the taxpayer is a licensed gaming establishment or until any litigation or prosecution pursuant to this
chapter is finally determined, whichever is longer; or

(2) At least 4 years if the taxpayer is not a licensed gaming establishment or until any litigation or prosecution pursuant to
this chapter is finally determined, whichever is longer; and

(c) Make the records available for inspection by the Board or the Department upon demand at reasonable times during
regular business hours.

2. The Commission and the Department may adopt regulations pursuant to NRS 368A.140 specifying the types of records

© 2006 Thomson/West. No Claim to Orig. U.S. Govt. Works.

Appellants' Appendix Page 198



Wesldu ® | ®

Page 7

which must be kept to determine the amount of the liability of a taxpayer for the tax imposed by this chapter.

3. Any agreement that is entered into, modified or extended after January 1, 2004, for the lease, assignment or transfer of any
premises upon which any activity subject to the tax imposed by this chapter is, or thereafter may be, conducted shall be
deemed to include a provision that the taxpayer required to pay the tax must be allowed access to, upon demand, all books,
records and financial papers held by the lessee, assignee or transferee which must be kept pursuant to thig section. Any
person conducting activities subject to the tax imposed by NRS 368A.200 who fails to maintain or disclose his records
pursuant to this subsection is liabte to the taxpayer for any penalty paid by the taxpayer for the late payment or nonpayment
of the tax causcd by the failure to maintain or disclose records.

4. A person who violates any provision of this section is guilty of a misdemeanor.

[FN1] See Historical and Statutory Notes below for effective date information.

368A.170. Examination of records by Board or Department: payvment of expenses of Board or Department for
examination of records outside State '

1. To venify the accuracy of any report filed or, if no report is filed by a taxpayer, to determine the amount of tax required to
be paid:

(a) The Board, or any person authorized in writing by the Board, may examine the books, papers and records of any licensed
gaming establishment that may be liable for the tax imposed by this chapter.

(b) The Department, or any person authorized in writing by the Department, may examine the books, papers and records of
any other person who may be liable for the tax imposed by this chapter.

2. Any person who may be liable for the tax imposed by this chapter and who keeps outside of this state any books, papers
and records relating thereto shall pay to the Board or the Department an amount equal to the allowance provided for state
officers and employees generally while traveling outside of the State for each day or fraction thereof during which an
employee of the Board or the Department is engaged in examining those documents, plus any other actual expenses incurred
by the employee while he is absent from his regular place of employment to examine those documents.

[FN1] Sce Historical and Statutory Notes below for effective date information.

368A.180. Confidentiality of records and files of Board and Department

1. Except as otherwise provided in this section and NRS 360.250, the records and files of the Board and the Department
concerning the administration of this chapter are confidential and privileged. The Board, the Department and any employee
of the Board or the Department engaged in the administration of this chapter or charged with the custody of any such records
or files shall not disclose any information obtained from the records or files of the Board or the Department or from any
examination, investigation or hearing authorized by the provisions of this chapter. The Board, the Department and any
employee of the Board or the Department may not be required to produce any of the records, files and information for the
inspection of any person or for use in any action or proceeding.

2. The records and files of the Board and the Department concerning the administration of this chapter are not confidential
and privileged in the following cases:
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{a) Testimony by a member or employee of the Board or the Department and production of records, files and information on
behalf of the Board or the Department or a taxpayer in any action or proceeding pursuant to the provisions of this chapter, if
that testimony or the records, files or information, or the facts shown thereby, are directly involved in the action of
proceeding.

{(b) Delivery to a taxpayer or his authorized representative of a copy of any report or other document fited by the taxpayer
pursuant to this chapter.

(c) Publication of statistics so classified as to prevent the identification of a particular person or document.

(d) Exchanges of information with the Internal Revenue Service in accordance with compacts made and provided for in such
cases.

(e) Disclosure in confidence to the Governor or his agent in the exercise of the Governor's general supervisory powers, or to
any person authorized to audit the accounts of the Board or the Department in pursuance of an audit, or to the Attomcy
General or other legal representative of the State in connection with an action or proceeding pursuant to this chapter, or to
any agency of this or any other state charged with the administration or enforcement of laws relating to taxation.

[FN1] See Historical and Statutory Notes below for effective date information.

Imposition and Cellection

1. Except as otherwise provided in this section, there is hereby imposed an excise tax on admission to any facility in this State
where live entertainment is provided. If the live entertainment is provided at a facility with a maximum occupancy of:

(a) Less than 7,500, the rate of the tax is 10 percent of the admission charge to the facility plus 10 percent of any amounts
paid for food, refreshments and merchandise purchased at the facility.

(b) At least 7,500, the rate of the tax is 5 percent of the admission charge to the facility.
2. Amounts paid for:

{a) Admission charges collected and retained by a nonprofit religious, charitable, fraternal or other organization that qualifies
as a tax-exempt organization pursuant to 26 UJ.S5.C. § 501{c), or by a nonprofit corporation organized or existing under the
provisions of chapter 82 of NRS, are not taxable pursuant 1o this section.

(b) Gratuities directly or indirectly remitted to persons employed at a facility where live entertainment is provided or for
service charges, including those imposed in connection with the use of credit cards or debit cards, which are collected and
retained by persons other than the taxpayer are not taxable pursuant to this section.

3. A business entity that collects any amount that is taxable pursuant to subsection 1 is liable for the tax imposed, but is
entitled to collect reimbursement from any person paying that amount.

4, Any ticket for live entertainment must state whether the tax imposed by this section is included in the price of the ticket. If
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the ticket does not include such a statement, the taxpayer shall pay the tax based on the face amount of the ticket.
5. The tax imposed by subsection | does not apply to:

(a) Live cntertainment that this State is prohibited from taxing under the Constitution, laws or treaties of the United States or
the Nevada Constitution,

(b) Live entertainment that is provided by or entirely for the benefit of a nonprofit religious, charitable, fraternal or other
organization that qualifies as a tax-exempt organization pursuant to 26 U.8.C, § 501(¢), or a nonprofit corporation organized
or existing under the provisions of chapter 82 of NRS.

(c) Any boxing contest or exhibition governed by the provisions of chapter 467 of NRS.

(d) Live entertainmeni that is not provided at a licensed gaming establishment if the facility in which the live entertainment is
provided has a maximum occupancy of less than 200 persons.

{(e) Live entertainment that is provided at a licensed gaming establishment that is licensed for less than 51 slot machines, less
than [six] 6 games, or any combination of slot machines and games within those respective limits, if the facility in which the
live entertainment is provided has a maximum occupancy of less than 200 persons. :

(f) Merchandise sold outside the facility in which the live entertainment is provided, unless the purchase of the merchandise
entitles the purchaser to admission to the entertainment.

(g) Live entertainment that is provided at a trade show.

(h) Music performed by musicians who move constantly through the audience if no other form of live entertainment is
afforded to the patrons.

(i) Live entertainment that is provided at a licensed gaming establishment at private meetings or dinners attended by members
of a particular organization or by a casual assemblage if the purpose of the event is not primarily for entertainment.

() Live entertainment that is provided in the common area of a shopping mall, unless the entertainment is provided in a
facility located within the mall.

(k) Food and product demonstrations provided at a shopping mall, a craft show or an establishment that sells grocery
products, housewares, hardware or other supplies for the home,

(I} Live entertainment that is incidental 1o an amusement ride, a motion simulator or a similar digital, electronic, mechanical
or electromechanical attraction. For the purposes of this paragraph, live entertainment shall be deemed to be incidensal to an
amusement ride, a motion simulator or a similar digital, electronic, mechanical or electromechanical attraction if the live
entertainment is:

{1) Not the predominant element of the attraction; and
{2) Not the primary purpose for which the public rides, attends or otherwise participates in the attraction.

(m} Live entertainment that is provided to the public in an outdoor area, without any requirements for the payment of an
admission charge or the purchase of any food, refreshments or merchandise.
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(n) An outdoor concert, unless the concert is provided on the premises of a licensed gaming establishment.

(o) Beginning July 1, 2007, race events scheduled at a race track in this State as a part of the National Association for Stock
Car Auto Racing Nextel Cup Series, or its successor racing series, and all races associated therewith,

(p) Live entertainment provided in a restaurant which is incidental to any other activities conducted in the restaurant or which
only serves as ambience so long as there is no charge to the patrons for that entertainment.

6. The Commission may adopt regulations establishing a procedure whereby a taxpayer that is a licensed gaming
establishment may request an exemption from the tax pursuant to paragraph (p) of subsection 5. The regulations must require
the taxpayer to seek an administrative ruling from the Chairman of the Board, provide a procedure for appealing that ruling to
the Commission and further describe the forms of incidental or ambient entertainment exempted pursuant to that paragraph,

7. As used in this section, "maximum occupancy” means, in the following order of priority:

(a) The maximum occupancy of the facility in which live entertainment is provided, as determined by the State Fire Marshal
or the local governmental agency that has the authority to determine the maximum occupancy of the facility;

(b) 1f such a maximum occupancy has not been determined, the maximum occupancy of the facility designated in any permit
required to be obtained in order to provide the live entertainment; or

{c) If such a permit does not designate the maximum occupancy of the facility, the actual seating capacity of the facility in
which the live entertainment is provided.

[FN1] See Historical and Statutory Notes below for effective date information.

368A.210. Repealed

368A.220. Filing of reports and payment of tax; deposit of amounts received in State General Fund

1. Except as otherwise provided in this section;

(a) Each taxpayer who is a licensed gaming establishment shall file with the Board, on or before the 24th day of each month,
a report showing the amount of all taxable receipts for the preceding month or the month in which the taxable events
occurred. The report must be in a form prescribed by the Board.

(b) All other taxpayers shail file with the Department, on or before the last day of each month, a report showing the amount
of all taxable receipts for the preceding month. The report must be in a form prescribed by the Department.

2. The Board or the Department, if it deems it necessary to ensure payment to or facilitate the collection by the State of the
tax imposed by NRS 368A.200, may require reports to be filed not later than 10 days afier the end of each calendar quarter.

3. Each report required to be filed by this section must be accompanied by the amount of the tax that is due for the period
covered by the report.

4. The Board and the Department shall deposit all taxes, interest and penalties it receives pursuant to this chapter in the State
Treasury for credit to the State General Fund.
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[FN1] See Historical and Statutory Notes below for effective date information.
230, Extension of time for payment; pavment of interest in iod of extension

Upon written application made before the date on which payment must be made, the Board or the Department may, for good
cause, extend by 30 days the time within which a taxpayer is required to pay the tax imposed by this chapter. If the tax is paid
during the period of extension, no penalty or late charge may be imposed for failure to pay at the time required, but the
taxpayer shall pay interest at the rate of 1 percent per month from the date on which the amount would have been due without
the extension until the date of payment, unless otherwise provided in NRS 360.232 or 360.320.

[FN1] See Historical and Statutory Notes below for effective date information.
.240. Credit for amount of tax pajd on account of certain charges taxpayer is unable to gollect; violation
1. If a taxpayer:

(a) Is unable to collect all or part of an admission charge or charges for food, refreshments and merchandise which were
included in the taxable receipts reported for a previous reporting period; and

{b) Has taken a deduction on his federal income tax retun pursuant to 26 U.S.C. § 166(a) for the amount which he is unable
to collect,

he is entitled to receive a credit for the amount of tax paid on account of that uncollected amount. The credit may be used
against the amount of tax that the taxpayer is subsequently required to pay pursuant to this chapter.

2. If the Intcrnal Revenue Service disallows a deduction described in paragraph (b) of subsection 1 and the taxpayer claimed
a credit on a return for a previous reporting period pursuant to subsection !, the taxpayer shall include the amount of that
credit in the amount of taxes reported pursuant to this chapter in the first return filed with the Board or the Department after
the deduction is disallowed.

3. If a taxpayer collects all or part of an admission charge or charges for food, refreshments and merchandise for which he
claimed a credit on a return for a previous reporting period pursuant to subsection 2, he shall include:

(a) The amount collected in the charges reported pursuant to paragraph (a) of subsection 1; and
{b) The tax payable on the amount collected in the amount of taxes reported,
in the first return filed with the Board or the Department after that collection,

4. Except as otherwise provided in subsection 5, upon determining that a taxpayer has filed a return which contains one or
more violations of the provisions of this section, the Board or the Department shall:

(a) For the first return of any taxpayer that contains one or more violations, issue a letter of warning to the taxpayer which
provides an explanation of the violation or violations contained in the return.Green numbers along left margin indicate
location on the printed bill (e.g., 5-15 indicates page 5, line 15).

(b) For the first or second return, other than a return described in paragraph (a), in any calendar year which contains one or
more violations, assess a penalty equal to the amount of the tax which was not reported.
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(c) For the third and each subsequent return in any calendar year which contains one or more violations, assess a penalty of
three times the amount of the tax which was not reported.

5. For the purposes of subsection 4, if the first violation of this section by any taxpayer was determined by the Board or the
Department through an audit which covered more than one return of the taxpayer, the Board or the Department shall treat all
returns which were determined through the same audit to contain a violation or violations in the manner provided in
paragraph (a} of subsection 4.

[FN1] See Historical and Statutory Notes below for effective date information.

Overpayments and Refunds

68A.250. Certification of excess amount collected; credit and refund

If the Depariment determines that any tax, penalty or interest it is required to collect has been paid more than once or has
been erroneously or illegally collected or compuled, the Department shall set forth that fact in its records and shall certify to
the Statc Board of Examiners the amount collected in excess of the amount legally due and the person from whom it was
collected or by whom it was paid. If approved by the State Board of Examiners, the excess amount coltected or paid must be
credited on any amounts then due from the person under this chapter, and the balance refunded to the person or his successors
in interest.

[FN1] Sce Historical and Statutory Notes below for effective date information.

J68A.260, Limitations on ¢laims for refund or credit; form and contents of claim; failure to file claim constitutes

waiver: service of notice of rejection of claim

1. Except as otherwise provided in NRS 360,235 and 360,395:

(a) No refund may be allowed unless a claim for it is filed with:
(1) The Board, if the taxpayer is a licensed gaming establishment; or
(2) The Department, if the taxpayer is not a licensed gaming establishment.

A claim must be filed within 3 years after the last day of the month following the reporting period for which the overpayment
was made.

(b) No credit may be allowed after the expiration of the period specified for filing claims for refund unless a claim for credit
is filed with the Board or the Department within that period.

2. Each claim must be in writing and must state the specific grounds upon which the claim is founded.

3. Failure to file a claim within the time prescribed in this chapter constitutes a waiver of any demand against the State on
account of overpayment.

4. Within 30 days after rejecting any claim in whole or in part, the Board or the Department shall serve notice of its action on
the claimant in the manner prescribed for service of notice of a deficiency determination.
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[FN1] See Historical and Statutory Notes below for effective date information.
68A.2°70. Interest on overpayments: disallowance of interest

1. Except as otherwise provided in this section and NRS 360.320, interest must be paid upon any overpayment of any amount
of the tax imposed by this chapter in accordance with the provisions of NRS 368A.140.

2. If the overpayment is paid to the Department, the interest must be paid:

(a) In the case of a refund, to the last day of the calendar month following the date upon which the person making the
overpayment, if he has not already filed a claim, is notified by the Department that a claim may be filed or the date upon
which the claim is certified to the State Board of Examiners, whichever is earlier,

{b} In the case of a credit, to the same date as that to which interest is computed on the tax or amount against which the credit
is applied.

3. If the Board or the Department determines that any overpayment has been made intentionally or by reason of carelessness,
the Board or the Department shall not allow any interest on the overpayment.

[FN1] See Historical and Statutory Notes below for effective date information,

*

8A,280. Injunction or other process to prevent collection of tax prohibited; filing of claim is condition precedent to

maintaining action for refund

1. No injunction, writ of mandate or other legal or equitable process may issue in any suit, action or proceeding in any court
against this state or against any officer of the State to prevent or enjoin the collection under this chapter of the tax imposed by
this chapter or any amount of tax, penalty or interest required to be collected.

2. No suit or proceeding may be maintained in any court for the recovery of any amount alleged to have been erroneously or
illegally determined or collected unless a claim for refund or credit has been filed.

[FN1] See Historical and Statutory Notes below for effective date information.
368A.290. Action for refund: Period for commencement; venue: waiver
. Within 90 days after a final decision upon a claim filed pursuant to this chapter is rendered by:
(a) The Commission, the claimant may bring an action against the Board on the groundé set forth in the claim.

{b) The Nevada Tax Commission, the claimant may bring an action against the Department on the grounds set forth in the
claim.

2. An action brought pursuant to subsection i must be brought in a court of competent jurisdiction in Carson City, the county
of this State where the claimant resides or maintains his principal place of business or a county in which any relevant
proceedings were conducted by the Board or the Department, for the recovery of the whole or any part of the amount with
respect to which the claim has been disallowed.

3. Failure to bring an action within the time specified constitutes a waiver of any demand against the State on account of
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alleged overpayments.

[FN1] See Historical and Statutory Notes below for effective date information,

judgment for claimant

1. If the Board fails to mail notice of action on a claim within 6 months after the claim is filed, the claimant may consider the
claim disallowed and file an appeal with the Commission within 30 days afler the last day of the 6- month period.

2. If the Department fails to mail notice of action on a claim within 6 months after the claim is filed, the claimant may
consider the claim disallowed and file an appeal with the Nevada Tax Commission within 30 days afier the last day of the
6-month period.

3. If the claimant is aggrieved by the decision of:

(a) The Commission rendered on appeal, the claimant may, within 90 days afier the decision is rendered, bring an action
against the Board on the grounds set forth in the claim for the recovery of the whole or any part of the amount claimed as an
overpayment.

(b) The Nevada Tax Commission rendered on appeal, the claimant may, within 90 days after the decision is rendered, bring
an action against the Department on the grounds set forth in the ¢laim for the recovery of the whole or any part of the amount
claimed as an overpayment.

4. If judgment is rendcred for the plaintiff, the amount of the judgment must first be credited towards any tax due from the
plaintifT,

5. The balance of the judgment must be refunded to the plaintiff.
[FN1] See Historical and Statutory Notes below for effective date information.
368A.310. Allowance of interest in judgment for amount iflegally coltected

In any judgment, interest must be allowed at the rate of 6 percent per annum upon the amount found to have been illegally
collected from the date of payment of the amount to the date of allowance of credit on account of the judgment, or to a date
preceding the date of the refund warrant by not more than 30 days. The date must be determined by the Board or the
Department.

[FN1] See Historical and Statutory Notes below for effective date information.

368A.320. Standing to recover

A judgment may not be rendered in favor of the plaintiff in any action brought against the Board or the Department to
recover any amount paid when the action is brought by or in the name of an assignee of the person paying the amount or by
any person other than the person who paid the amount,

[FN1] See Historical and Statutory Notes below for effective date information.
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368A.330, Action for recovery of erroneous refund: Jurisdiction: venue; prosecution

1. The Board or the Department may recover a refund or any part thereof which is erroneously made and any credit or part
thereof which is erroneously allowed in an action brought in a court of competent jurisdiction in Carson City or Clark County
in the name of the State of Nevada.

2. The action must be tried in Carson City or Clark County unless the court, with the consent of the Attorney General, orders
a change of place of trial.

3. The Attorney General shall prosecute the action, and the provisions of NRS, the Nevada Rutes of Civil Procedure and the
Nevada Rules of Appellate Procedure relating to service of surnmons, pleadings, proofs, trials and appeals are applicable to
the proceedings.

[FN1] See Historical and Statutory Notes below for effective date information.

368A.340. Cancellation of illegal determination

1. If any amount in excess of $25 has been illegally determined, either by the person filing the return or by the Board or the
Department, the Board or the Department shall certify this fact to the State Board of Examiners, and the latter shall authorize
the cancellation of the amount upon the records of the Board or the Department.

2. If an amount not exceeding $25 has been illegally determined, either by the person filing a return or by the Board or the
Department, the Board or the Department, without certifying this fact to the State Board of Examiners, shall authorize the
cancellation of the amount upon the records of the Board or the Department.

[FN1] See Historical and Statutory Notes below for effective date information.

Miscellaneous Provisions

368A.350. Prohibited acts; penalty

1. A person shall not:

(a) Make, cause to be made or permit to be made any false or fraudulent return or declaration or false statement in any report
or declaration, with intent to defraud the State or to evade payment of the tax or any part of the tax imposed by this chapter.

(b) Make, cause to be made or permit to be made any false entry in books, records or accounts with intent to defraud the State
or to evade the payment of the tax or any part of the tax imposed by this chapter.

(c) Keep, cause to be kept or permit to be kept more than one set of books, records or accounts with intent to defraud the
State or to evade the payment of the tax or any part of the tax imposed by this chapter.

2. Any person who violates the provisions of subsection 1 is guilty of a gross misdemeanor.

[FN1] See Historical and Statutory Notes below for effective date information.

368A.360. Revocation of gaming license for failure to report, pay or truthfully account for tax

© 2006 Thomson/West. No Claim to Orig. U.S. Govt. Works.

Appellants' Appendix - Page 207




ek ® °

Page 16

Any licensed gaming establishment liable for the payment of the tax imposed by NRS 368A 200 who willfully fails to report,
pay or truthfully account for the tax is subject to the revocation of his gaming license by the Commission.

[FN1] See Historical and Statutory Notes below for effective date information.

J68A.370. Remedies of State are cumulative

The remedies of the State provided for in this chapter are cumulative, and no action taken by the Commission, the Board, the
Department or the Attorney General constitutes an election by the State to pursue any remedy to the exclusion of any other
remedy for which provision is made in this chapter.

[FN1] See Historical and Statutory Notes below for effective date information.

Current through the 2005 73rd Regular Session and the 22nd Special Session of the Nevada Legislature
END OF DOCUMENT
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West's Nevada Revised Stantes Annotated Currentness
Title 32. Revenue and Taxation
=+ Chapter 368A. Tax on Live Entertainment
General Provisions

368A.010. Definitions

As used in this chapter, unless the context otherwise requires, the words and terms defined in NRS 368A.020 to 368A.115,
inclusive, have the meanings ascribed to them in those sections.

[FN1] See Historical and Statutory Notes below for effective date information.
A.020, "Admissi harge' defined

"Admission charge” means the total amount, expressed in terms of money, of consideration paid for the right or privilege to
have access to a facility where live entertainment is provided. The term includes, without limitation, an entertainment fee, a
cover charge, a table reservation fee, or a required minimum purchase of food, refreshments or merchandise,

[FN1] See Historical and Statutory Notes below for effective date information.
368A.030. "Board" defined
"Board" means the State Gaming Control Board,

[FN1] See Historical and Statutory Notes below for effective date information.

368A.040. "Business" defined

"Business" means any activity engaged in or caused to be engaged in by a business entity with the object of gain, benefit or
advantage, either direct or indirect, to any person or governmental entity.

[FN1] See Historical and Statutory Notes below for effective date information.

368A.050. "Business entity" defined

1. "Business entity” includes:

(a) A corporation, partnership, proprietorship, limited-liability company, business association, joint venture, limited-liability
partnership, business trust and their equivalents organized under the laws of this state or another jurisdiction and any other
type of entity that engages in business.

(b) A natural person engaging in a business if he is deemed to be a business entity pursuant to NRS 368A.120.
2. The term does not include a governmental entity.

[FN1] See Historical and Statutory Notes below for effective date information.

368A.053. "Casual assemblage” defined

© 2006 Thomsor/West, No Claim to Orig. U.S. Govt. Works.

Appellants' Appendix Page 209




Wl ® @

Page 2

"Casual assemblage” includes, without limitation:
1. Participants in conventions, business meetings or toumaments governed by chapter 463 of NRS, and their guests; or

2. Persons celebrating a friend's or family member's wedding, birthday, anniversary, graduation, religious ceremony or
similar occasion that is generally recognized as customary for celebration.

68A.055. "Commission' defined

"Commission" means the Nevada Gaming Commission.
"Facility” defined

1. "Facility” means:

(a) Any area or premises where live entertainment is provided and for which consideration is collected for the right or
privilcge of entering that area or those premises if the live entertainment is provided at:

{1) An establishment that is not a licensed gaming establishment; or

(2) A licensed gaming establishment that is licensed for less than 51 slot machines, less than [six] 6 games, or any
combination of slot machines and games within those respective limits.

(b) Any area or premises where live entertainment is provided if the live entertainment is provided at any other licensed
gaming establishment.

2. "Facility” encompasses, if live entertainment is provided at a licensed gaming establishment that is licensed for:

(a) Less than 51 slot machines, less than 6 games, or any combination of slot machines and games within those respective
limits, any area or premises where the live enterlainment is provided and for which consideration is collected, [rom one or
more patrons, for the right or privilege of entering that area or those premises, even if additional consideration is collected for
the nght or pnvilege of entering a smaller venue within that area or those premises; or

(b) At least 51 slot machines or at least 6§ games, any designated area on the premises of the licensed gaming establishment
within which the live entertainment is provided.

[FN1] See Historical and Statutory Notes below for effective date information.

368A.070. "Game' defined

"Game" has the meaning ascribed to it in NRS 463,0152,

[FN1] See Historical and Statutory Notes below for effective date information.
368A.080. "Licensed gaming establishment" defined
"Licensed gaming establishment” has the meaning ascribed to it in NRS 463.0169.

[FN1] See Historical and Statutory Notes below for effective date information.
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A.090. "Live entertainment"” define

1. "Live entertainment” means any activity provided for pleasure, enjoyment, recreation, relaxation, diversion or other similar
purpose by a person or persons who are physically present when providing that activity to a patron or group of patrons who
are physically present.

2. The term:
(a) Includes, without limitation, any one or more of the following activities:
(1) Music or vocals provided by one or more professional or amateur musicians or vocalists;
(2) Dancing performed by one or more professional or amateur dancers or performers;
(3) Acting or drama provided by one or more professional or amateur actors or players;
(4) Acrobatics or stunts provided by one or more professional or amateur acrobats, performers or stunt persons;

(5) Animal stunts or performances induced by one or more animal handlers or trainers, except as otherwise provided in
subparagraph {7) of paragraph (b);

(6) Athletic or sporting contests, events or exhibitions provided by one or more professional or amateur athletes or
sporismen;

(7) Comedy or magic provided by one or more professional or amateur comedians, magictans, illusionists, entertainers or
performers;

(8) A show or production involving any combination of the activities described in subparagraphs (1) to (7), inclusive; and

(9) A performance involving one or more of the activities described in this paragraph by a disc jockey who presents
recorded music, For the purposes of this subsection, a disc jockey shall not be deemed to have engaged in a performance
involving one or more of the activities described in this paragraph if the disc jockey generally limits his interaction with
patrons to introducing the recorded music, making announcements of general interest to patrons, and explaining,
encouraging or directing participatory activities between patrons.

(b) Excludes, without limitation, any one or more of the following activities:

(1) Instrumental or vocal music, which may or may not be supplemented with commentary by the musicians, in a
restaurant, lounge or similar area if such music does not routinely rise to the volume that interferes with casual
conversation and if such music would not generally cause patrons to watch as well as listen;

(2) Occasional performances by employees whose primary job function is that of preparing, selling or serving food,
refreshments or beverages to patrons, if such performances are not advertised as entertainment to the public;

(3) Performances by performers of any type if the performance occurs in a licensed gaming establishment other than a
licensed gaming establishment that is licensed for less than 51 slot machines, less than 6 games, or any combination of slot
machines and games within those respective limits, as long as the performers stroll continuously throughout the facility;
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{4) Performances in areas other than in nightclubs, lounges, restaurants or showrooms, if the performances occur in a
licensed gaming establishment other than a licensed gaming establishment that is licensed for less than 51 slot machines,
less than 6 games, or any combination of slot machines and games within those respective limits, which enhance the theme
of the establishment or attract patrons to the areas of the performances, as long as any seating provided in the immediate
arca of the performers is limited to seating at slot machines or gaming tables;

(5) Television, radio, closed circuit or Internet broadcasts of live entertainment;

(6) Entertainment provided by a patron or patrons, including, without limitation, singing by patrons or dancing by or
between patrons;

(7) Animal behaviors induced by animal trainers or caretakers primarily for the purpose of education and scientific
research; and

(8) An occasional activity, including, without limitation, dancing, that:
(1) Doces not constitute a performance;
(11} Is not advertised as entertainment to the public;
(1II) Primarily serves to provide ambience to the facility; and
(1V} Is conducted by an employee whose primary job function is not that of an entertainer.
[FN1] Sce Historical and Statutory Notes below for effective date information.

368A.097. "Shopping mall” defined

"Shopping mall" includes any arca or premises where multiple vendors assemble for the primary purpose of selling goods or
services, regardless of whether consideration is collected for the right or privilege of entering that area or those premises.

368A.100. "Slot machine" defined
"Slot machine"” has the meaning ascribed to it in NRS 463.0191.
[FN1] See Historical and Statutory Notes below for effective date information.
368A.110, "Taxpaver" defined
"Taxpayer" means:

1. If live entertainment that is taxable under this chapter is provided at a licensed gaming establishment, the person licensed
to conduct gaming at that establishment.

2. Except as otherwise provided in subsection 3, if live entertainment that is taxable under this chapter is not provided at a
licensed gaming establishment, the owner or operator of the facility where the live entertainment is provided.

3. If live entertainment that is taxable under this chapter is provided at a publicly owned facility or on public land, the person
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who collects the taxable receipts.
[FN1] See Historical and Statutory Notes below for effective date information.
368A.115. "Trade show" defin

"Trade show" means an event of limited duration primarily attended by members of a particular trade or industry for the
purpose of exhibiting their merchandise or services or discussing matters of interest to members of that trade or industry.

6 20. Natural persons whe are deemed to be in ntities

A natural person engaging in a business shall be deemed to be a business entity that is subject to the provisions of this chapter
if the person is required to fite with the Internal Revenue Service a Schedule C (Form 1040), Profit or Loss From Business
Form, or its equivalent or successor form, or a Schedule E (Form 1040), Supplemental Income and Loss Form, or its
equivalent or successor form, for the business.

[FN1] See Historical and Statutory Notes below for effective date information.

Administration

368A.130. Repealed

368A.140. Duties of Board, Commission and Department; applicability of chapters 360 and 463 of NRS

1. The Board shall collect the tax imposed by this chapter from taxpayers who are licensed gaming establishments. The
Commission shall adopt such regulations as are necessary to carry out the provisions of this subsection. The regulations must
be adopted in accordance with the provisions of chapter 233B of NRS and must be codified in the Nevada Administrative
Code.

2. The Department shall:

{a) Collect the tax imposed by this chapter from all other taxpayers; and

{b) Adopt such regulations as are necessary to carry out the provisions of paragraph (a).
3. For the purposes of:

(a) Subsection 1, the provisions of chapter 463 of NRS relating to the payment, collection, administration and enforcement of
gaming license fees and taxes, including, without limitation, any provisions relating to the imposition of penalties and
interest, shall be deemed to apply to the payment, collection, administration and enforcement of the taxes imposed by this
chapter to the extent that those provisions do not conflict with the provisions of this chapter.

{b) Subsection 2, the provisions of chapter 360 of NRS relating to the payment, collection, administration and enforcement of
taxes, including, without limitation, any provisions relating to the imposition of penalties and interest, shall be deemed to
apply to the payment, collection, administration and enforcement of the taxes imposed by this chapter to the extent that those
provisions do not conflict with the provisions of this chapter.
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4, To ensure that the tax imposed by NRS 368A.200 is collected fairly and equitably, the Commission, the Board and the
Department shall:

(a) Jointly, coordinate the administration and collection of that tax and the regulation of taxpayers who are liable for the
payment of the tax.

(b) Upon request, assist the other agencies in the collection of that tax.
[FN1] See Historical and Statutory Notes below for effective date information,

368A.150. Establishment of amount of tax liability when Board or Department determines that taxpayer is acting with
intent to defrand State or to cvade payment of tax

1 If:

{(a) The Board determines that a taxpayer who is a licensed gaming establishment is taking any action with intent to defraud
the State or to evade the payment of the tax or any part of the tax imposed by this chapter, the Board shall establish an
amount upon which the tax imposed by this chapter must be based.

{b) The Department determines that a taxpayer who is not a licensed gaming establishment is taking any action with intent to
defraud the State or to evade the payment of the tax or any part of the tax imposed by this chapter, the Department shall
establish an amount upon which the tax imposed by this chapter must be based.

2. The amount established by the Board or the Department pursuant to subsection 1 must be based upon the tax liability of
business entities that are deemed comparable by the Board or the Department 1o that of the taxpayer.

[FN1] See Historical and Statutory Notes below for effective date information.

368A.160. Maintenance and availability of records for determining liability of taxpaver: liability to taxpaver of lessee,

assi r transferee of certain premises: penal

1. Each person responsible for maintaining the records of a taxpayer shall:

(a) Keep such records as may be necessary to determine the amount of the liability of the taxpayer pursuant to the provisions
of this chapter;

(b) Preserve those records for:

(1) At least 5 years if the taxpayer is a licensed gaming establishment or until any litigation or prosecution pursuant to this
chapter is finally determined, whichever is longer; or

(2) At least 4 years if the taxpayer is not a licensed gaming establishment or until any litigation or prosecution pursuant to
this chapter is finally determined, whichever is longer; and

(c) Make the records available for inspection by the Board or the Department upon demand at reasonable times during
regular business hours.

2. The Commission and the Department may adopt regulations pursuant to NRS 3684A.140 specifying the types of records
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which must be kept 1o determine the amount of the liability of a taxpayer for the tax imposed by this chapter.

3. Any agreement that is entered into, modified or extended after January 1, 2004, for the lease, assignment or transfer of any
premises upon which any activity subject to the tax imposed by this chapler is, or therealier may be, conducted shall be
deemed to include a provision that the taxpayer required to pay the tax must be allowed access to, upon demand, ail books,
records and financial papers held by the lessee, assignee or transferee which must be kept pursuant to this section. Any
person conducting activities subject to the tax imposed by NRS 368A.200 who fails to maintain or disclose his records
pursuant to this subsection is liable to the taxpayer for any penalty paid by the taxpayer for the late payment or nonpayment
of the tax caused by the failure to maintain or disclose records.

4. A person who violates any provision of this section is guilty of a misdemeanor.
[FN1] See Historical and Statutory Notes below for effective date information.

368A.170. Examination of records by Board or Department; payment of expenses of Board or Department for
examination of records outside State

1. To verify the accuracy of any report filed or, if no report is {iled by a taxpayer, to determine the amount of tax required to
be paid:

(a) The Board, or any person authorized in writing by the Board, may examine the books, papers and records of any licensed
gaming establishment that may be liable for the tax imposed by this chapter.

(b) The Department, or any person authorized in writing by the Department, may examine the books, papers and records of
any other person who may be liable for the tax imposed by this chapter.

2. Any person who may be liable for the tax imposed by this chapter and who keeps outside of this state any books, papers
and records relating thereto shall pay to the Board or the Department an amount equal to the allowance provided for state
officers and employees generally while traveling outside of the State for each day or fraction thereof during which an
employee of the Board or the Department is engaged in examining those documents, plus any other actual expenses incurred
by the employee while he is absent from his regular place of employment to examine those documents.

[FN1] See Historical and Statutory Notes below for effective date information.

368A.180, Confidentiality of records and files of Board and Department

1. Except as otherwise provided in this section and NRS 360.250, the records and files of the Board and the Department
concemning the administration of this chapter are confidential and privileged. The Board, the Department and any employee
of the Board or the Department engaged in the administration of this chapter or charged with the custody of any such records
or files shall not disclose any information obtained from the records or files of the Board or the Department or from any
examination, investigation or hearing authorized by the provisions of this chapter. The Board, the Department and any
employee of the Board or the Department may not be required to produce any of the records, files and information for the
inspection of any person or for use in any action or proceeding,

2. The records and files of the Board and the Department eoncerning the administration of this chapter are not confidential
and privileged in the following cases:
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{a) Testimony by a member or employee of the Board or the Department and production of records, files and information on
behalf of the Board or the Department or a taxpayer in any action or proceeding pursuant to the provisions of this chapter, if
that testimony or the records, files or information, or the facts shown thereby, are directly involved in the action or
proceeding.

{b) Delivery to a taxpayer or his authorized representative of a copy of any report or other document filed by the taxpayer
pursuant to this chapter.

(c) Publication of statistics so classified as to prevent the identification of a particular person or document.

(d) Exchanges of information with the Internal Revenue Service in accordance with compacts made and provided for in such
cases.

(e} Disclosure in confidence to the Governor or his agent in the exercise of the Governor's general supervisory powers, or to
any person authorized to audit the accounts of the Board or the Department in pursuance of an audit, or 1o the Attorney
General or other legal representative of the State in connection with an action or proceeding pursuant to this chapter, or to
any agency of this or any other state charged with the administration or enforcement of laws relating to taxation.

[FN1] See Historical and Statutory Notes below for effective date information.

Imposition and Collection

J68A.200, Imposition and amount of tax; liability and reimbursement for payment; ticket for live entertainment must
indicate whether tax is included in price of ticket; exemptions from tax

1. Except as otherwise provided in this section, there is hereby imposed an excise tax on admission to any facility in this State
where live entertainment is provided. If the live entertainment is provided at a facility with a maximum occupancy of:

(a) Less than 7,500, the rate of the tax is 10 percent of the admission charge to the facility plus 10 percent of any amounts
paid for food, refreshments and merchandise purchased at the facility,

(b) At least 7,500, the rate of the tax is 5 percent of the admission charge to the facility.
2. Amounts paid for:

(a) Admission charges collected and retained by a nonprofit religious, charitable, fraternal or other organization that qualifies
as a tax-exempt organization pursuant to 26 U.S.C. § 501(c), or by a nonprofit corporation organized or existing under the
provisions of chapter 82 of NRS, are not taxable pursuant to this section.

{b) Gratuities directly or indirectly remitted to persons employed at a facility where live entertainment is provided or for
service charges, including those imposed in connection with the use of credit cards or debit cards, which are collected and
retained by persons other than the taxpayer are not taxable pursuant to this section.

3. A business entity that collects any amount that is taxable pursuant to subsection 1 is liable for the tax imposed, but is
entitled to collect reimbursement from any person paying that amount.

4. Any ticket for live entertainment must state whether the tax imposed by this section is included in the price of the ticket. IT
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the ticket does not include such a statement, the taxpayer shall pay the tax based on the face amount of the ticket.
5. The tax imposed by subsection 1 does not apply to:

(a) Live entertainment that this State is prohibited from taxing under the Constitution, laws or treaties of the United States or
the Nevada Constitution.

(b) Live entertainment that is provided by or entirely for the benefit of a nonprofit religious, charitable, fratemal ot other
organization that qualifies as a tax-exempt organization pursuant to 26 U.S.C. § 501(c), or a nonprofit corporation organized
or existing under the provisions of chapter §2 of NRS.

(c) Any boxing contest of exhibition govemed by the provisions of chapter 467 of NRS.

(d} Live entertainment that is not provided at a licensed gaming establishment if the facility in which the live entertainment is
provided has a maximum occupancy of less than 200 persons.

(e) Live entertainment that is provided at a licensed gaming establishment that is licensed for less than 51 slot machines, less
than [six] 6 games, or any combination of slot machines and games within those respective limits, if the facility in which the
live entertainment is provided has a maximum occupancy of less than 200 persons.

(0 Merchandise sold outside the facility in which the live entertainment is provided, unless the purchase of the merchandise
entitles the purchaser to admission to the entertainment.

{g) Live entertainment that is provided at a trade show.

(h) Music performed by musicians who move constantly through the audience if no other form of live entertainment is
afforded to the patrons.

(i) Live entertainment that is provided at a licensed gaming establishment at private meetings or dinners attended by members
of a particular organization or by a casual assemblage if the purpose of the event is not primarily for eritertainment.

(j) Live entertainment that is provided in the common area of a shopping mall, unless the entertainment is provided in a
facility located within the mall.

(k) Food and product demonstrations provided at a shopping mall, a crafi show or an establishment that sells grocery
products, housewares, hardware or other supplies for the home.

(1) Live entertainment that is incidental to an amusement ride, a motion simulator or a similar digital, electronic, mechanical
or electromechanical attraction. For the purposes of this paragraph, live entertainment shall be deemed to be incidental to an
amusement ride, a motion simulator or a similar digital, electronic, mechanical or electromechanical attraction il the five
entertainment is: ,

(1) Not the predominant element of the attraction; and
(2) Not the primary purpose for which the public rides, attends or otherwise participates in the attraction.

(m) Live entertainment that is provided to the public in an outdoor area, without any requirements for the payment of an
admission charge or the purchase of any food, refreshments or merchandise.
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{n) An outdoor concert, unless the concert is provided on the premises of a licensed gaming establishment.

(o) Beginning July 1, 2007, race events scheduled at a race track in this State as a part of the National Association for Stock
Car Auto Racing Nextel Cup Series, or its successor racing series, and all races associated therewith.

{p) Live entertainment provided in a restaurant which is incidental to any other activities conducted in the restaurant or which
only serves as ambience so long as there is no charge to the patrons for that entertainment.

6. The Commission may adopt regulations establishing a procedure whereby a taxpayer that is a licensed gaming
establishment may request an exemption from the tax pursuant to paragraph (p) of subsection 5. The regulations must require
the taxpayer to seek an administrative ruling from the Chairman of the Board, provide a procedure for appealing that ruling to
the Commission and further describe the forms of incidental or ambient entertainment exempted pursuant to that paragraph,

7. As used in this section, "maximum occupancy™ means, in the following order of priority:

(a) The maximum occupancy of the facility in which live entertainment is provided, as determined by the State Fire Marshal
or the local governmental agency that has the authority to determine the maximum occupancy of the facility;

(b) If such a maximum occupancy has not been determined, the maximum occupancy of the facility designated in any permit
required to be obtained in order to provide the live entertainment; or

(c) If such a permit does not designate the maximum occupancy of the facility, the actual seating capacity of the facility in
which the live entertainment is provided.

[FN1] See Historical and Statutory Notes below for effective date information.
368A.210. Repealed

368A.220. Filing of reports and payment of tax; deposit of amounts received in State General Fund

1. Except as otherwise provided in this section:

(a) Each taxpayer who is a licensed gaming establishment shall file with the Board, on or before the 24th day of each month,
a report showing the amount of all taxable receipts for the preceding month or the month in which the taxable events
occurred. The report must be in a form prescribed by the Board.

(b) All other taxpayers shall file with the Department, on or before the last day of each month, a report showing the amount
of all taxabie receipts for the preceding month. The report must be in a form prescribed by the Department.

2. The Board or the Department, if it deems it necessary to ensure payment to or facilitate the collection by the State of the
tax imposed by NRS 368A 200, may require reports to be filed not later than 10 days after the end of each calendar quarier.

3. Each report required to be filed by this section must be accompanied by the amount of the tax that is due for the period
covered by the report.

4. The Board and the Department shall deposit all taxes, interest and penalties it receives pursuant to this chapter in the State
Treasury for credit to the State General Fund.
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[FN1] See Historical and Statutery Notes below for effective date information.
230. Extensio time for payment; payment of interest during period of extension

Upon written application made before the date on which payment must be made, the Board or the Depariment may, for good
cause, extend by 30 days the time within which a taxpayer is required to pay the tax imposed by this chapter. If the tax is paid
during the period of extension, no penalty or late charge may be imposed for failure to pay at the time required, but the
taxpayer shall pay interest at the rate of | percent per month from the date on which the amount would have been due without
the extension until the date of payment, unless otherwise provided in NRS 360.232 or 360.320.

[FN1] See Historical and Statutory Notes below for effective date information.

" 1. If a taxpayer:

(a) Is unable to collect all or part of an admission charge or charges for food, refreshments and merchandise which were
included in the taxable receipts reported for a previous reporting period; and

(b} Has taken a deduction on his federal income tax return pursuant to 26 1J.8.C. § 166(a) for the amount which he is unable
to collect,

he is entitled to receive a credit for the amount of tax paid on account of that uncollected amount. The credit may be used
against the amount of tax that the taxpayer is subsequently required to pay pursuant to this chapter.

2. If the Internal Revenue Service disallows a deduction described in paragraph (b) of subsection 1 and the taxpayer claimed
a credit on a return for a previous reporting period pursuant to subsection 1, the taxpayer shall include the amount of that
credit in the amount of taxes reported pursuant to this chapter in the first return filed with the Board or the Department alter
the deduction is disallowed.

3. If a taxpayer collects all or part of an admission charge or charges for food, refreshments and merchandise for which he
claimed a credit on a return for a previous reporting period pursuant to subscction 2, he shall include:

(a) The amount collected in the charges reported pursuant to paragraph (a) of subsection 1; and
{(b) The tax payable on the amount coilected in the amount of taxes reported,
in the first return filed with the Board or the Department after that collection.

4. Except as otherwise provided in subsection 5, upon determining that a taxpayer has filed a return which contains one or
more violations of the provisions of this section, the Board or the Department shall:

(a) For the first return of any taxpayer that contains one or more violations, issue a letter of warning to the taxpayer which
provides an explanation of the violation or violations contained in the return.Green numbers along lefl margin indicate
location on the printed bill {e.g., 5-15 indicates page 5, line 15).

{(b) For the first or second return, other than a return described in paragraph (a), in any calendar year which contains one or
more violations, assess a penalty equal to the amount of the tax which was not reported.
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(c) For the third and each subsequent return in any calendar year which contains one or more violations, assess a penalty of
three times the amount of the tax which was not reported.

5. For the purposes of subsection 4, if the first violation of this section -by any taxpayer was determined by the Board or the
Depariment through an audit which covered more than one return of the taxpayer, the Board or the Department shall treat all
returns which were determined through the same audit to contain a violation or violations in the manner provided in
paragraph (a) of subsection 4.

[FN1] See Historical and Statutory Notes below for effective date information.

Overpayments and Refunds

68A.250 rtification xcess amount collected; credit and refun

If the Department determines that any tax, penalty or interest it is required to collect has been paid more than once or has
been erroneously or illegally collected or computed, the Department shall set forth that fact in its records and shall certify to
the State Board of Examiners the amount coilected in excess of the amount legally due and the person from whom it was
collected or by whom it was paid. [f approved by the State Board of Examiners, the excess amount collected or paid must be
credited on any amounts then due from the person under this chapter, and the balance refunded to the person or his successors
n nterest.

[FN1] See Historical and Statutory Notes below for effective date information.

368A,260. Limitations on_claims for refund or credit; form and contents of claim; failure to file claim constitutes

waiver: service of notice of rejection of claim

1. Except as otherwise provided in NRS 360.235 and 360,393:

{(a) No refund may be allowed unless a claim for it is filed with:
(1) The Board, if the taxpayer is a licensed gaming establishment; or
(2) The Depariment, if the taxpayer is not a licensed gaming establishment,

A claim must be filed within 3 years after the last day of the month following the reporting period for which the overpayment
was made.

(b) No credit may be allowed after the expiration of the period specified for filing claims for refund unless a claim for credit
is filed with the Board or the Depariment within that period.

2. Each claim must be in writing and must state the specific grounds upon which the claim is founded.

3. Failure to file a claim within the time prescribed in this chapter constitutes a waiver of any demand against the State on
account of overpayment.

4. Within 30 days after rejecting any claim in whole or in part, the Board or the Department shall serve notice of its action on
the claimant in the manner prescribed for service of notice of a deficiency determination.
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[FN1] See Historical and Statutory Notes betow for effective date information.
A.2 nterest on overpayments: disallowance of interest

1. Except as otherwise provided in this section and NRS 360.320. interest must be paid upon any overpayment of any amount
of the tax imposed by this chapter in accordance with the provisions of NRS 368A.140.

2. If the overpayment is paid to the Department, the interest must be paid;

(a) In the case of a refund, to the last day of the calendar month following the date upon which the person making the
overpayment, if he has not already filed a claim, is notified by the Department that a claim may be filed or the date upon
which the claim is certified to the State Board of Examiners, whichever is earlier.

{(b) In the case of a credit, to the same date as that to which interest is computed on the tax or amount against which the credit
is applied.

3. If the Board or the Department determines that any overpayment has been made intentionally or by reason of carelessness,
the Board or the Department shall not allow any interest on the overpayment.

[FN1] See Historical and Statutory Notes below for effective date information.

maintaining action for refund

1. No injunction, writ of mandate or other legal or equitable process may issue in any suit, action or proceeding in any court
against this state or against any officer of the State to prevent or enjoin the collection under this chapter of the tax imposed by
this chapter or any amount of tax, penalty or interest required to be collected.

2. No suit or proceeding may be maintained in any court for the recovery of any amount alleged to have been erroneously or
illegally determined or collected unless a claim for refund or credit has been filed.

[FN1] See Historical and Statutory Notes below for effective date information.

368A.290. Action for refund: Period for commencement; venue; waiver

1. Within 90 days after a final decision upon a claim filed pursuant to this chapter is rendered by:
(a) The Commission, the claimant may bring an action against the Board on the grounds set forth in the claim.

(b) The Nevada Tax Commission, the claimant may bring an action against the Depariment on the grounds set forth in the
claim. .

2. An action brought pursuant to subsection | must be brought in a courl of competent jurisdiction in Carson City, the county
of this State where the claimant resides or maintains his principal place of business or a county in which any relevant
proceedings were conducted by the Board or the Department, for the recovery of the whole or any part of the amount with
respect 10 which the claim has been disallowed.

3. Failure to bring an action within the time specified constitutes a waiver of any demand against the State on account of
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alleged overpayments.

[FN1] See Historical and Statutory Notes below for effective date information.

68A.300. Rights of claimant upon failure of Board or Department to_mail notice of action on claim; allocation of
judgment for claimant

1. If the Board fails 1o mail notice of action on a claim within 6 moaths after the claim is filed, the claimant may consider the
claim disallowed and file an appeal with the Commission within 30 days after the last day of the 6- month period.

2. If the Department fails to mail notice of action on a claim within 6 months after the claim is filed, the claimant may
consider the claim disallowed and file an appeal with the Nevada Tax Commission within 30 days after the last day of the
6-month period.

3. If the claimant is aggrieved by the decision of:

{(a) The Commission rendered on appeal, the claimant may, within 90 days after the decision is rendered, bring an action
against the Board on the grounds set forth in the claim for the recovery of the whole or any part of the amount claimed as an
overpayment.

(b) The Nevada Tax Commissicn rendered on appeal, the claimant may, within 90 days after the decision s rendered, bring
an action against the Department on the grounds set forth in the claim for the recovery of the whole or any part of the amount
claimed as an overpayment.

4. If judgment is rendered for the plaintiff, the amount of the judgment must first be credited towards any tax due from the
plaintiff.

5. The balance of the judgment must be refunded to the plaintiff.
[FN1] See Historical and Statutory Notes below for effective date information.

368A.310. Allowance of interest in judgment for amount illegally collected

In any judgment, interest must be allowed at the rate of 6 percent per annum upon the amount found to have been illegally
collected from the date of payment of the amount to the date of allowance of credit on account of the judgment, or to a date
preceding the date of the refund warrant by not more than 30 days. The date must be determined by the Board or the
Department. '

[FN1] See Historical and Statutory Notes below for effective date information.

368A.320. Standing to recover

A judgment may not be rendered in favor of the plaintiff in any action brought against the Board or the Department to
recover any amount paid when the action is brought by or in the name of an assignee of the person paying the amount or by
any person other than the person who paid the amount.

[FN1] See Historical and Statutory Notes below for effective date information.
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A Action for recove erronecus refund; Jurisdiction; venue; pro. tion

1. The Board or the Department may recover a refund or any part thereof which is erronecusly made and any credit or part
thereof which is erroneously allowed in an action brought in a court of competent jurisdiction in Carson City or Clark County
in the name of the State of Nevada.

2. The action must be tried in Carson City or Clark County unless the court, with the consent of the Attorney General, orders
a change of place of trial.

3. The Attorney General shall prosecute the action, and the provisions of NRS, the Nevada Rules of Civil Procedure and the
Nevada Rules of Appellate Procedure relating to service of summons, pleadings, proofs, trials and appeals are applicable to
the proceedings.

[FN1] See Historical and Statutory Notes below for effective date information.

368A.340. Cancellation of illegal determination

1. If any amount in excess of $25 has been illegally determined, either by the person filing the return or by the Board or the
Department, the Board or the Department shall certify this fact to the State Board of Examiners, and the latter shall authorize
the cancellation of the amount upon the records of the Board or the Department.

2. If an amount not exceeding $25 has been illegally determined, either by the person filing a return or by the Board or the
Department, the Board or the Department, without certifying this fact to the State Board of Examiners, shall authorize the
cancellation of the amount upon the records of the Board or the Department.

[FN1] See Historical and Statutory Notes below for effective date information.

Miscellaneous Provisions

368A.350. Prohibited acts; penalty

1. A person shall not:

(a) Make, cause to be made or permit to be made any false or fraudulent return or declaration or false statement in any report
or declaration, with intent to defraud the State or to evade payment of the tax or any part of the tax imposed by this chapter.

(b) Make, cause to be made or penmit to be made any false entry in books, records or accounts with intent to defraud the State
or to evade the payment of the tax or any_part of the tax imposed by this chapter.

(c) Keep, cause to be kept or permit to be kept more than onc set of books, records or accounts with intent to defraud the
State or 1o evade the payment of the tax or any part of the tax imposed by this chapter.

2. Any person who violates the provisions of subsection 1 is guilty of a gross misdemeanor.

{FN1] Sce Historical and Statutory Notes below for effective date information,

368A.360, Revocation of gaming license for failure to report, pay or truthfully account for tax
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Any licensed gaming establishment liable for the payment of the tax imposed by NRS 368A. 200 who willfully fails to report,
pay or truthfully account for the tax is subject to the revocation of his gaming license by the Commission,

[FN1] See Historical and Statutory Notes below for effective date information.

368A.370. Remedies of State are cumulative

The remedies of the State provided for in this chapter are cumulative, and no action taken by the Commission, the Board, the
Department or the Attorney General constitutes an election by the State to pursue any remedy to the exclusion of any other
remedy for which provision is made in this chapter.

[FN1] See Historical and Statutory Notes below for effective date information.

Current through the 2005 73rd Regular Session and the 22nd Special Session of the Nevada Legislature
END OF DOCUMENT
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NV ADC 3€68A.010
NAC 368A.010

Nev. Bdmin. Code ch., 36BA, s. 010

REVADA ADMINISTRATIVE CODE
CHAPTER 368A. TAX ON LIVE ENTERTAINMENT
ADMTINISTRATION OF TAX BY DEPARTMENT OF TAXATION
Current through November 2007, Supplement 2007-3
NAC 36BA.010 Definitions. (NRS 360.090, 36BA.140)
As used in NAC 368A.010 to 36BA.170, inclusive, unless the context otherwise
requires, the words and terms defined in NAC 36BA.030 to 368A.090, inclusive, h
the meanings ascribed to them in those secticns.
(Added to NAC by Tax Comm'n by R212-03, eff. 12-4-2003; A by R196-05, 2-23- 200
NAC 368A.010, NV ADC 368A.010

KV ADC 36BA.010
END OF DOCUMENT
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NV ADC 368A.030
NAC 36BA.030

Nev. Admin. Code ch. 368A, 5. 030

NEVADA ADMINISTRATIVE CCDE
CHAPTER 368A. TAX CON LIVE ENTERTAINMENT
ADMINISTRATION OF TAX BY DEPARTMENT OF TAXATIONM
Current through November 2007, Supplement 2007-3
NAC 36BA.030 "Cocmmission™ defined. (NRS 360.090, 36BA.140)
"Commissicn™ means the Nevada Tax Ccmmission.
{Added to NAC by Tax Comm'n by R212-03, eff. 12-4-2003)

NAC 368A.030, NV ADC 368A.030

NV ADC 368Aa.030
END OF DOCUMENT
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NV ADC 368A.040 Page 1
NAC 368A.040

Nev. Admin. Code ch. 36BA, s. 040

NEVADA ADMINISTRATIVE CODE
CHAFTER 36BA., TAX ON LIVE ENTERTATNMENT
ADMINISTRATION OF TAX BY DEPARTMENT OF TAMATION
Current through November 2007, Supplement 2007-3
NAC 368A.040 "Department™ defined. (NRS 360.09%0, 368A.140)
"Department" means the Department of Taxation.
(Added to NAC by Tax Comm'n by R212-03, eff. 12-4-2003}
NAC 368A.040, NV ADC 368A.040

NV ADC 36BA.040
END OF DQCUMENT
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NV ADC 368A.060
NAC 36B8A.060

Nev. Admin. Code ch. 368a, s. 060

NEVADA ADMINISTRATIVE CODR
CHAPTER 368BA. TAX ON LIVE ENTERTAINRMENT
ADMINISTRATION OF TAX BY DEPARTMENT OF TAXATION
Current through November 2007, Supplement 2007-3
NAC 368BA.060 “Live entertainment status" defined. (NRS 360.090, 368A.140)
"Live entertainment status” means that condition which renders the admission to a
facility or the sellirg of food, refreshments or merchandise subject to the tax
imposed by chapter 368A of NRS.
(Added to NAC by Tax Comm'n by R212-03, eff., 12-4-2003}
NAC 368A.060, NV ADC 368A.060

NV ADC 368A.060
END OF DOCUMENT
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NV ADC 368A.070 Page 1
NAC 368A.070

Nev. Admin. Code ch. 36BA, s. 070

NEVADA ADMINISTRATIVE CODE
CHAPTER 368A. TAX ON LIVE ENTERTAINMENT
ADMINISTRATION OF TAX BY DEPARTMENT OF TAXATION
Current through November 2007, Supplement 2007-3
NAC 368A.070 "Nonprofit organization" defined. (NRS 360.090, 368A.140)

"Nonprofit organization" means any organization described in paragraph (a) of
subsection 2 of NRS 36BA.200 or paragraph (b) of subsection 5 of that section.

(Added to NAC by Tax Comm'n by R212-03, eff. 12-4-2003; A by R196-05, 2-23- 20086)
NAC 368BA.070, NV ADC 368A.070

NV ADC 368A.070
END OF DOCUMENT
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NV ADC 368A.080 Page 1
NAC 368A.080

Nev, Admin. Code ch. 36B8A, s. 080

NEVADA ADMINISTRATIVE CODE
CHAPTER 368A. TAX ON LIVE ENTERTAINMENT
ADMINISTRATICN OF TAX BY DEPARTMENT OF TAXATION
Current through November 2007, Supplement 2007-3

NAC 368A.080 "Patron" defined. (NRS 360.090, 368BA_140)

"Patron” means a person who gains access to a facility where live entertainment is
provided and who neither solicits nor receives, from any source, any payment,
reimpursement, remuneration or other form of consideration for providing live
entertainment at the facility.

{Added to NAC by Tax Comm'n by R212-03, eff. 12-4-2003}

NAC 368A.080, NV ADC 368A.080

NV ADC 368A.080
END OF DOCUMENT
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NV ADC 368A.090

NAC 368A.050

Nev. Admin. Code ch. 368A, s. 090

NEVADA ADMINISTRATIVE CODR

@ Page 7 of 46

Page 1

CHAPTER 368A. TAX ON LIVE ENTERTAIMNMENT
ADMINISTRATION OF TAX BY DEPARTMENT OF TAXATION
Current through November 2007, Supplement 2007-3

NAC 368A.090 "Taxpayer" defined. (MRS 360.090, 368A.140)

"Taxpayer" means any perscon described in NRS 36BA.110.

(Added to NAC by Tax Comm'n by R212-03, eff. 12-4-2003}

NAC 368A.090, NV ADC 368A.090

NV ADC 36B8A.090
END OF DOCUMENT
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NV ADC 368A,100 Page 1

NAC 368A.100

Nev. Admin. Code ch. 368BAR, s. 100

NEVADA ADMINISTRATIVE CODE
CHAPTER 368A. TAX ON LIVE ENTERTAINMENT
ADMINISTRATICH CF TAX BY DEPARTMENT OF TAXATION
Current through November 2007, Supplement 2007-3

NAC 368A.100 Interpretation of certain statutory terms. (NRS 360.090, 36BA.140}
For the purposes of chapter 368RA of NRS, the Commission will interpret the term:

1. "Boxing contest or exhibition" to have the meaning ascribed in NRS 467.0107 to
the term "unarmed combat."

2. "Facility" to encompass any area or premises where live entertainment is
provided and for which consideration is collected, from one or more patrons, for
the right or privilege of entering that area or those premises, even if additional
consideration is collected for the right or privilege of entering a smaller venue
within that area or those premises.

{Added to NAC by Tax Comm'n by R212-03, eff. 12-4-2003; A by R196-05, 2-23- 2006)
NAC 368A.100, NV ADC 36BA.100

NV ADC 368A.100
END OF DOCUMENT
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NV ADC 36BA.110 Page 1
NAC 368A.110

Nev. Admin. Code ch. 368A, s. 110

NEVADA ADMINISTRATIVE CODE
CHAPTER 36BA. TAX ON LIVE ENTERTAINMENT
ADMINISTRATION OF TAX BY DEPARTMENT OF TAXATION
Current through November 2007, Supplement 2007-3

NAC 368A.110 Taxpayers: General regquirements. {NRS 360.090, 368A.140)

1. If a taxpayer intends to provide live entertainment at a facility that is not
a licensed gaming establishment, the taxpayer shall register with the Department
to collect the tax. The taxpayer shall thereafter collect and remit the tax to the

Department in accordance with the provisions of this chapter and chapter 368A of
NRS. ‘

2. If a taxpayer intends to provide live entertainment at a facility that is a
licensed gaming establishment, the taxpayer shall act in accordance with such
regulations as may be prescribed by the Nevada Gaming Commission.

(Added to NAC by Tax Comm'n by R212-03, eff. 12-4-2003; A by R196-05, 2-23- 2006}

NAC 368A.110, NV ADC 368A.110

NV ADC 368A.110
END OF DOCUMENT
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NV ADC 368A.120 Page 1
NAC 368A.120

Nev. Admin. Code ch. 368a, s. 120

NEVADA ADMINISTRATIVE CODE
CHAPTER 368A. TAX ON LIVE ENTERTAINMENT
ADMINISTRATION OF TAX BY DEPARTMENT OF TAXATION
Current through November 2007, Supplement 20C7-3

NAC 368A.120 Applicability of tax: Live entertainment status; sale of food,
refreshments or merchandise. (NRS 360.090, 36BA.140)

1. Live entertainment status commences when any patron is required to pay an
admission charge before he is allowed to enter a facility, regardless of when the
live entertainment actually commences.

2. Live entertainment status ceases at the later of:
(a) The conclusion of the live entertainment; or
{b) The time when a facility for which an admission charge was required is
completely vacated by admitted patrons or is opened to the general public free
of any admission charge.
3. The tax applies to the sale of food, refreshments or merchandise at a facility
with a seating capacity of less than 7,500, even if patrons are unable to see,
hear or enjoy live entertairment from the location within the facility where the
food, refreshments or merchandise is sold.
(Added to NAC by Tax Comm'n by R212-03, eff. 12-4-2003)
NAC 368A.120, NV ADC 368A.120

NV ADC 368A.120
END OF DOCUMENT
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NV ADC 368A.130 Page 1
NAC 368A.130

Nev., Admin. Code ch. 368a, s. 130

NEVADA ADMINISTRATIVE CODE
CHAPTER 368A. TAX ON LIVE ENTERTATHNMENT
ADMINISTRATION OF TAX BY DEPARTMENT OF TAXATION
Current through November 2007, Supplement 2007-3

NAC 368A.130 Determination of tax rate when maximum occupancy has not been
designated. ({NRS 360.090, 368A.140)

For the purposes of paragraph (¢} of subsection 7 of NRS 368BA.200, if there is no
governmental permit designating the maximum occupancy of a facility where live
entertainment is provided, the Department shall compute the tax rate on the
presumption that the actual seating capacity of the facility is at least 200
persons and less than 7,500 persons. To rebut this presumption, the taxpayer must
establish, to the reasonable satisfaction of the Department, that the actual
seating capacity of the facility is less than 200 persons or at least 7,500
persons. In determining whether the taxpayer has successfully rebutted the
presumption, the Department shall consider all evidence provided by the taxpayer,
including, without limitation, evidence of actual attendance, the number of
tickets sold or offered for sale, the square footage of the facility, the physical
needs or requirements of the patrons in relation to the nature of the live
entertainment provided and any other evidence tending to establish the actual
seating capacity of the facility.

{Added to NAC by Tax Comm'n by R232-03, eff. 12-4-2003; A by R196-05, 2-23-~ 2006)
NAC 368A.130, NV ADC 368A.13C

NV ADC 368A.130
END OF DOCCUMENT
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NV ADC 368A.140 : Page 1
NAC 368A.140

Nev. Admin. Code ch. 368A, s. 140

NEVADA ADMINISTRATIVE CODE
CHAPTER 3668A. TAX ON LIVE ENTERTATMMENT
ADMINISTRATION OF TAX BY DEPARTMENT OF TAXATION
Current through November 2007, Supplement 2007-3

NAC 368A.140 Computation of tax; inclusion of tax in sales price of food,
refreshments or merchandise. {NRS 360.05%0, 368A.140)

1. Pursuant to the provisions of subsection 4 of NRS 368A.200, the Department
shall apply the tax rate to the total admission charge less the sum of any tax
imposed by the United States upon or with respect to an admission charge to live
entertainment, whether imposed upon the taxpayer or the patron.

2. The Department shall apply the tax rate to the gross receipts from the sale of
food, refreshments or merchandise at a facility where live entertainment is
provided. As used in this section, "gross receipts" has the meaning ascribed to it
in NR3 372.025, except that "gross receipts" will not be construed to include the
amount of any tax imposed by this State or a political subdivision upon or with
respect to retail sales of tangible personal property.

3. If applicable, a taxpayer may include the excise tax in the sales price of
food, refreshments or merchandise sold at a facility where live entertainment is
provided, but if he does so, he shall notify the patrons of the facility by
posting a sign which is visible to all purchasers of food, refreshments or
merchandise which states that the excise tax is included in the sales price. In
the absence of such a notification, the total amount charged to the patron shall
be deemed to be the price of the item.

(Added to NAC by Tax Comm'n by R212-03, eff. 12-4-2003)
NAC 368A.140, NV ADC 368A.140

NV ADC 368A.140
END OF DOCUMENT
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NV ADC 368A.150 Page 1

NAC 36BA.150

Nev. Admin. Code ch. 36BA, s. 150

NEVADA ADMINISTRATIVE CODRE
CHAPTER 368A. TAX ON LIVE ENTERTAINMENT
ADMINISTRATION OF TAX BY DEPARTMENT OF TAXATION
Current through November 2007, Supplement 2007-3

NAC 36BA.150 Scope of exemption for nonprofit organizations; asseassment and
computation of tax by Department. (NRS 360.090, 368A.140)

1. For the purposes of paragraph (b) of subsection 5 of NRS 368Aa.200, live
entertainment is provided by or entirely for the benefit of a nonprofit
organization if the proceeds of the admission charges to the facility where the
live entertainment is provided become the property of the nonprofit organization.
The proceeds of the admission charges do not become the property of a person other
than a nonprofit organization as long as the person retains not more of the
proceeds than is necessary to cover the direct, supportable costs of hosting,
promoting or sponsoring the event at which the live entertainment is provided.

2. Subject to the provisions of subsection 1, a nonprofit organization providing
live entertainment, or a person providing live entertainment entirely for the
benefit of a nonprofit organization, incurs no liability for the excise tax on
entertainment if the nonprofit organization or person contracts for goods or
services with a person other than a nonprofit organization, even if the proceeds
from the sale of food, refreshments or merchandise do not become the property of
the nonprofit organization,

3. If live entertainment is provided by or entirely for the benefit of a nonproflt
organization, there will be no tax on amounts paid for food, refreshments or
merchandise sold within the facility where the live entertainment is provided,
even if the proceeds from the sale of food, refreshments or merchandise do not
become the property of the nonprofit organization.

4. Unless live entertainment is provided by or entirely for the benefit of a
nonprofit organization, and except as otherwise provided in this chapter or
chapter 368A of NRS, the Department shall assess and compute the excise tax in
accordance with NAC 368A.140.

(Added to NAC by Tax Comm'n by R212-03, eff. 12-4-2003)

NAC 368A.150, NV ADC 368A.150

NV ADC 368A.150

END OF DOCUMENT
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NV ADC 368A.160 Page 1
NAC 36BA.160

Nev. Admin. Code ch. 368A, s. 160

NEVADA ADMINISTRATIVE CODE
CHAPTER 36BA. TAX ON LIVE ENTERTAINMENT
ADMTNISTRATION OF TAX BY DEPARTMENT OF TAXATION
Current through November 2007, Supplement 2007-3

NAC 36BA.160 Documentation required for exemption of nonprofit organization. (NRS
360.090, 368A.140)

Any person who claims to be a nonprofit organization exempt from the provisions of
NRS 368A.200, or any person who claims to provide live entertainment entirely for
the benefit of such a nonprofit organization, shall, upon the request of the
Department, provide to the Department such records as the Department deems
necessary to demonstrate that the person who claims to be a nonprofit organization
or the organization for whose benefit the person provided live entertainment:

1. Meets the criteria to qualify as a religious organization pursvant to 26 U.S.C.
§ 501 (¢} and any federal regulations relating thereto;

2. Has qualified as a tax-exempt organization pursuant to 26 U.5.C. § 501(c); or
3. Is organized or existing under the provisions of chapter 82 of NRS.

{hdded to NAC by Tax Comm'n by R212-03, eff. 12-4-2003; A by R196-05, 2-23- 2006)
NA; 368BA.160, NV ADC 36BA.160

NV ADC 368A.160
END OF DOCUMENT
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NV ADC 368A.170

NAC 368A.170

Hev. Admin. Code ch. 368A, s. 170

NEVADA ADMINISTRATIVE CODE
CHAPTER 368A. TAX ON LIVE ENTERTATNMENT
ADMINISTRATION OF TAX BY DEPARTMENT OF TAXATION

Current through November 2007, Supplement 2007-3

NAC 368A.170 dver—collection of tax: Duties of taxpayer and Department. {NRS
360.0%0, 368A.140)

l. As used in this section, "over-collection" means any amount collected as a tax
on live entertainment that is exempt from taxation pursuant to subsection 5 cf NRS
368A.200, or any amount in excess of the amount of the applicable tax as computed
in accordance with subsections 1 to 4, inclusive, of NRS 368A.200.

2. Any over-collection must, if possible, be refunded by the taxpayer to the
patron from whom it was collected.

3. A taxpayer shall:

{a) Use all practical methods to determine any amount to be refunded pursuant
to subsection 2 and the name and address of the person to whom the refund is to

be made.

(b) Within 60 days after reporting to the Department that a refund must be
made, make an accounting to the Department of all refunds paid. The accounting
must be accompanied by any supporting documents required by the Department.

4. If a taxpayer is unable for any reason to refund an over—collection, the
taxpayer shall pay the over-collection to the Department.

5. If an audit of a taxpayer reveals the existence of an over-collection, the
Department shall:

{a) Credit the over-collection toward any deficiency that results from the
audit, if the taxpayer furnishes the Department with satisfactory evidence that
the taxpayer has refunded the over-collection as required by subsection 2.

{b) Within 60 days after receiving notice from the Department that a refund
must be made, seek an accounting of all refunds paid. The accounting must be
accompanied by any supporting documents required by the Department.

(Added to NAC by Tax Comm'n by R212-03, eff. 12-4-2003)
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NV ADC 368A.170 Page 2
NAC 36BA.170

Nev, Admin. Code ch. 368A, s. 170
NAC 368A.170, NV ADC 368A.170

NV ADRC 368BA.170
END CF DOCUMENT
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NV ADC 368BA.300 Page 1
NAC 368A.300

Nev. Admin. Code ch. 3687, s. 300

NEVADA ADMINISTRATIVE CODE
CHAPTER 368A. TAX ON LIVE ENTERTAINMENT
ADMINISTRATION OF TAX BY STATE GAMING CONTROL BOARD
Current through November 2007, Supplement 2007-3
NAC 368A.300 Definitions. (MRS 36BA.140)
As used in NAC 36BA.300 to 368A.540, inclusive, unless the context otherwise
requires, the words and terms defined in NAC 368A.310 to 368A.390, inclusive, have
the meanings ascribed to them in those sections.
. (Added to NAC by Gaming Control Bd. by R223-03, 2-25-2004, eff. 1-1-2004)
NAC 368A.300, NV ADC 36BA.300

NV ADC 368A.300
END OF DOCUMENT
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NV ADC 368A.310 Page 1
NAC 368A.310

Nev. Admin, Code ch. 368A, s. 310

NEVADA ADMINISTRATIVE CODE
CHAPTER 368A. TAX ON LIVE ENTERTAINMENT
ADMINISTRATICON OF TAX BY STATE GAMING CONTROL BOARD
Current through Nevember 2007, Supplement 2007-3
NAC 36BA.310 "Beard" defined. (NRS 368A.140)
"Board" means the State Gaming Contrel Board.
{Added to RAC by Gaming Control Bd. by R223-03, 2-25-2004, eff. 1-1-2004)
NAC 368A.310, NV ADC 368A.310

NV ADC 368A.310
END OF DOCUMENT
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NV ADC 3682.320
NAC 368A.320

Nev. Admin. Code ch. 368A, s. 320

NEVADA ADMINISTRATIVE CODE
CHAPTER 36BA. TAX ON LIVE ENTERTAINMENT
ADMINISTRATION OF TAX BY STATE GAMING CONTROL BOARD

Current thrcugh November 2007, Supplement 2007-3

NAC 368BA.320 "Chairman" defined. (NRS 368A.140)

"Chairman" means the Chairman of the Board or a person designated by him.
{Added to NAC by Gaming Contrcl Bd. by R223-03, 2-25-2004, eff. 1-1-2004)
NAC 368A.320, NV ADC 368A.320

NV ADC 368A.320
END OF DOCUMENT
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NV ADC 368ARA.330 Page 1

NAC 368A.330

Nev. Admin. Code ch. 368A, s. 330

NEVADA ADMINISTRATIVE CODE
CHAPTER 368A. TAX ON LIVE ENTERTAINMENT
ADMINISTRATION OF TAX BY STATE GAMING CONTROL BOARD

Current through November 2007, Supplement 2007-3
NAC 368A.330 "Live entertainment status" defined. (NRS 368A.140}

"Live entertainment status" means that condition which renders the selling of

food, refreshments or merchandise subject to the tax imposed by chapter 368A of
NRS.

(Added to NAC by Gaming Control Bd. by R223-03, 2-25-2004, eff. 1-1-2004)
NAC 368A.330, NV ADC 368A.330

NV ADC 368A.330
END OF DOCUMENT
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NV ADC 368A.340 Page 1
NAC 368A.340

Nev. Admin. Code ch. 36BA, s. 340

NEVADA ADMINISTRATIVE CODE
CHAPTER 368A. TAX ON LIVE ENTERTATMMENT
ADMINISTRATION OF TAX BY STATE GAMING CONTROL BOARD
Current through Nevember 2007, Supplement 2007-3
NAC 368A.340 "Nonprofit organization” defined. (NRS 368A.140)

"Nonprofit organization™ means any organization described in paragraph (b) of
subsection 5 of NRS 36BA.200.

{Added to NAC by Gaming Control Bd. by R223-03, 2-25-2004, eff. 1-1-2004)
NAC 36BA.340, NV ADC 368A.340

NV ADC 368A.340
END OF DOCUMENT
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NAC 368A.350
Nev. Admin. Code ch. 368A, s. 350
NEVADA ADMINISTRATIVE CCODE
CHAPTER 368A. TAX ON LIVE ENTERTAINMENT
ADMINISTRATION OF TAX BY STATE GAMING CONTROL BOARD
Current through November 2007, Supplement 2007-3
NAC 368A.350 "Nonrestricted license" defined. {NRS 368A.140)
"Nenrestricted license"” has the meaning ascribed to it in NRS 463.0177.
{Added to NAC by Gaming Control Bd, by R223-03, 2-25-2004, eff. 1-1-2004)
NAC 368A.350, NV ADC 368A.350
NV ADC 368A.350
END OF DOCUMENT
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NV ADC 368A.360 Page 1
NAC 368A.360

Nev. Admin. Code ch. 36BA, s. 360

NEVADA ADMINISTRATIVE COQDE
CHAPTER 368A. TAX ON LIVE ENTERTAINMENT
ADMINISTRATION OF TAX BY STATE GAMING CONTROL BOARD
Current through November 2007, Supplement 2007-3
NAC 36BA.360 "Package" defined. (NRS 36B8a&.140)
"Package" means any aggregation of rights to rooms, focd, refreshments,
merchandise, entertainment, services or other items which is advertised to the
public as a single unit and sold for a single price.
(Added to NAC by Gaming Control Bd. by R223-03, 2-25-2004, eff. 1-1-2004)
NAC 368A.360, NV ADC 368A.360

NV ADC 368A.360
END OF DOCUMENT
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NAC 368A.370

Nev. Admin. Code ch. 3€8A, s. 370

NEVADA ADMINISTRATIVE CODE
CHAPTER 368A. TAX OM LIVE ENTERTAINMENT
ADMINISTRATICN CF TAX BY STATE GAMING CONTROL BOARD
Current through November 2007, Supplement 2007-3

NAC 36BA.370 "Patron" defined. (NRS 368R.140)

"Patron™ means a person who gains access to a facility where live entertainment is
provided and who neither solicits nor receives, from any source, any payment,
reimbursement, remuneration or other form of coensideration for providing live
entertainment at the facility.

(Added to NAC by Gaming Control Bd. by R223-03, 2-25-2004, eff. 1-1-2004)

NAC 368A.370, NV ADC 368A.370

NV ADC 368A.370
END OF DOCUMENT
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NAC 368A.380

Nev. Admin. Code ch. 36BR, s. 380

NEVADA ADMIRISTRATIVE CODE
CHAPTER 36BA. TAX ON LIVE ENTERTAIMNMENT
ADMINISTRATION OF TAX BY STATE GAMING CONTROL BOARD
Current through November 2007, Supplement 2007-3
NAC 368AR.380 "Restricted license" defined. {(NRS 368A.140)
"Restricted license" has the meaning ascribed to it in NRS 463.0189.
(Added to NAC by Gaming Contrel Bd. by R223-03, 2-25-2004, eff. 1-1-2004)
NAC 368A.380, NV ADC 368A.380

NV ADC 368A.380
END CF DOCUMENT
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NAC 36BA.390

Nev. Admin. Code ch, 3683, s. 390

NEVADA ADMINISTRATIVE CODE
CHAPTER 368BA. TAX ON LIVE ENTERTAINMENT

ADMINISTRATICN OF TAX BY STATE GAMING CONTROL BOARD
Current through November 2007, Supplement 2007-3
NAC 36BA.390 "Taxpayer" defined. (NRS 3682.140)
"Taxpayer" means any person described in subsection 1 of NRS 36BA.110.
(Added to NAC by Gaming Control Bd. by R223-03, 2-25-2004, eff. 1-1-2004)
NAC 368A.390, NV ADC 368A.390

NV ADC 368A,390
END OF DOCUMENT
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NAC 368A.4C0

Nev. Admin. Code ch. 368A, s. 400

NEVADA ADMINISTRATIVE CODE
CHAPTER 368BA. TAX ON LIVE ENTERTAINMENT
ADMINISTRATION OF TAX BY STATE GAMING CONTROL BOARRD
Current through November 2007, Supplement 2007-3

NAC 36BA.400 Interpretation of certain statutory terms. (NRS 36BA.140)
For the purposes of chapter 368A of NRS, the Board will interpret the term:

1. "Admission charge” to include, without limitation, an entertainment fee, a
cover charge, a table reservation fee, or a required minimum purchase of focd,
refreshments or merchandise.

2. "Boxing contest or exhibition” to have the meaning ascribed in NRS 467.0107 to
the term "unarmed combat.” :

3. "Casual assemblage" to include, without limitation:

{a) Participants in conventiony, business meetings or tournaments governed by
chapter 463 of NRS, and their gquests; or

{b) Persons celebrating a friend's or'family member's wedding, birthday,
anniversary, graduation, religious ceremony or similar occasion that is
generally recognized as customary for celebration.

4. "Facility" to encompass, if live entertainment is provided at a licensed gaming
establishment that is licensed for:

(a} Less than 51 slot machlnes, less than & games, or any combination of slot
machines and games within those respective limits, any area or premises where
the live entertainment is provided and for which consideration is collected,
from one or more patrons, for the right or privilege of entering that area or
those premises, even if additional consideration is collected for the right or
privilege of entering a smaller venue within that area or those premises; or

{b) At least 51 slot machines or at least 6 games, any designated area on the
premises of the licensed gaming establishment within which the live
entertainment is provided.

5. "Live entertainment” in the same manner as that term is interpreted pursuant to
subsection 5 of NAC 368A.100. For the purposes of that subsection, the Board will
interpret the term "recorded music” to include, without limitation, music on a
cassette tape, compact disc, phonograph album, or video tape or disc, or on live
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NV ADC 368A.400 Page 2
NAC 368A.400

Nev. Admin. Code ch. 368A, s. 400

television.

6. "Shopping mall” to include any area or premises where multiple vendors assemble
for the primary purpose of selling goods or services, regardless of whether
consideration is collected for the right or privilege of entering that area or
those premises.

7. "Trade show" to mean an event of limited duration primarily attended by members
of a particular trade or industry for the purpose of exhibiting their merchandise
or services or discussing matters of interest to members of that trade or industry.
(Added to NAC by Gaming Control Bd. by R223-03, 2-25-2004, eff, 1-1-2004)

NAC 368A.400, NV ADC 388A.400

NV ADC 368A.400
END OF DOCUMENT
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NV ADC 36BA.410 Page 1

NAC 36BA.410

Nev. Admin. Code ch. 368A, s. 410

NEVADA ADMINISTRATIVE CODRE
CHAPTER 368BA. TAX ON LIVE ENTERTAINMENT
ADMINISTRATION OF TAX BY STATE GAMING CONTROL BOARD
Current through November 2007, Supplement 2007-3

NAC 36BA.410 Applicability of tax: Live entertainment status; dinner show. {NRS
368A.140)

1. Live entertainment status:
(a]} Commences at the earlier of:
(1) The time when taxable live entertainment commences; or
(2} The time when any patron is required to pay an admission charge before
the patren is allowed to enter a facility; and
(b} Ceases at the later of:

(1) The conclusion of the last performance of the taxable live
entertainment; or

{2) The time when a facility for which an admission charge was required is
completely vacated by admitted patrons or is opened to the general public
free of any admission charge.
2. For the purpcses of this section, there is no distinction between any periocd of
dining and any period of entertainment at a restaurant of a licensed gaming
establishment which is not open on a continual time schedule and where live
entertainment is provided and advertised as a dinner show.
(Added to NAC by Gaming Control Bd. by R223-03, 2-25-2004, eff. 1-1-2004)
NAC 36BA.410, NV ADC 368A.410

NV ADC 36BA.410
END OF DOCUMENT
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NAC 368A.420

Nev. Admin. Code ch. 368A, s. 420

NEVADA ADMINISTRATIVE CODE
CHAPTER 36BA. TAX ON LIVE ENTERTAINMENT
ADMINISTRATICNH OF TAX BY STATE GAMING CONTROL BOQARD
Current through November 2007, Supplement 2007-3

NAC 368A.420 Applicability of tax: Particular circumstances. (MRS 36B8A.140)
1. Except as otherwise provided in NRS 368A.200, the tax imposed by that section:

(a) Applies to an admission charge for a patron regardless of whether the
patron 1s present for any portion of the live entertainment.

(b} Applies to each sale of a ticket that affords a patron the right to be
present for any taxable live entertainment, unless the taxpayer establishes
that the patron has received a full refund of the amount paid for the ticket.

{c) Except as otherwise provided in paragraph {(d), applies to the sale of food,
refreshments and merchandise at a facility that operates under a continual time
schedule with no admission charge, if the food, refreshments or merchandise are
ordered while the facility is in iive entertainment status.

(d} Applies to the sale of food, refreshments and merchandise at a facility
which are ordered or purchased during an interval between performances of live
entertainment at the facility, unless the taxpayer accounts separately for the
volume of sales to persons who enter the facility during such an interval and
leave the facility before the commencement of the next performance of live
entertainment.

(e) Applies to the sale of food and refreshments at a facility which are
ordered before the facility enters into live entertainment status if the sale
is completed after the facility enters into live entertainment status, unless
the taxpayer identifies through its recordkeeping system the amount paid for
food and refreshments ordered before the facility enters into iive
entertainment status.

{f} Applies to the sale of food and refreshments at a location in close
proximity to a facility if the primary purpose of the location is to provide
food or refreshments to the patrons of that facility who view the live
entertainment provided at that facility.

(g) Applies, if an admission charge:
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(1} Is collected for access to a facility and payment of the admission
charge entitles a patron to enter an area of the facility where live
entertainment is provided, to the sale of food, refreshments and merchandise
at any location within the facility to which the patron has access as a
result of the payment of the admission charge, regardless of whether the
patron can clearly hear or see the live entertainment from the location
within the facility where the food, refreshments or merchandise is sold.

(2) Is not collected for access to a facility, to the sale of food,
refreshments and merchandise at any location within the facility, unless the
taxpayer identifies through its recordkeeping system the sales to patrons
who are unable to see or hear the live entertainment from the location
within the facility where the food, refreshments or merchandise is sold.

2. As used in this section, "facility"™ means a facility where live entertainment
is provided which has a maximum seating capacity of less than 7,500.

(Added to NAC by Gaming Control Bd. by R223-03, 2-25-2004, eff, 1-1-2004)
NAC 368A.420, NV ADC 368A,420

NV ADC 368A.420
END OF DOCUMENT
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Nev. Admin. Code ch. 36BA, s. 430

NEVADA ADMINISTRATIVE CODE
CHAPTER 368A. TAX ON LIVE ENTERTAINMENT
ADMINISTRATION OF TAX BY STATE GAMING CONTROL BOARD
Current through November 2007, Supplement 2007-3

NAC 36BA.430 Applicability of tax: When merchandise is deemed to be sold inside
facility. (NRS 368A.140})

For the purposes of NRS 368A.200, merchandise shall be deemed to be sold inside a
facility where live entertainment is provided if:

1. The purchase of a ticket or the payment of an admission fee, a cover charge, a
minimum fee, or a similar charge or fee is required for a patron to gain access to
the merchandise being sold; or

2. The merchandise is located in the area where the live entertainment is provided.
{(Added to NAC by Gaming Control Bd. by R223-03, 2-25-2004, eff. 1-1-2004)

NAC 368A.430, NV ADC 368A.430

NV ADC 368A.430
END OF DCOCUMENT
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Nev. Admin. Code ch. 368A, s. 440

NEVADA ADMINISTRATIVE CODE
CHAPTER 368A. TAX OR LIVE ENTERTATNMENT
ADMINISTRATION OF TAX BY STATE GAMING CONTROL BQOARD
Current through November 2007, Supplement 2007-3

NAC 368A.440 Determination of tax rate when maximum occupancy has not been
designated. (NRS 368A.140}

For the purpcses of paragraph (¢} of subsection 7 of NRS 368A.200, if there is no
governmental permit designating the maximum occupancy of a facility where live
entertzinment is provided, the Board will compute the tax rate on the presumption
that the actual seating capacity of the facility is at least 300 and less than
7,500. To rebut this presumption, the taxpayer must establish, to the reasonable
satisfaction of the Board, that the actual seating capacity of the facility is
less than 300 or 7,500 or more. In determining whether the taxpayer has
successfully rebutted the presumption, the Board will consider all evidence
provided by the taxpayer, including, without limitation, evidence of actual
attendance, the number of tickets sold or offered for sale, the square footage of
the facility, the physical needs or requirements of the patrons in relation to the
nature of the live entertainment provided and any other evidence tending to
establish the actual seating capacity of the facility.

(Added to NAC by Gaming Control Bd. by R223-03, 2-25-2004, eff. 1-1-2004)
NAC 368A.440, NV ADC 36BA.440

NV ADC 368A.440
END OF DOCUMENT
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NEVADA ADMINISTRATIVE CODE
CHAPTER 36BA. TAK ON LIVE ENTERTAINMENT
ADMINISTRATION OF TAK BY STATE GAMING CONTROL BOARD
Current through November 2007, Supplement 2007-3

NAC 36BA.450 Computation of amount of tax due. (NRS 36BA.140)

For purposes of computing the amount of the tax due pursuant to chapter 368A of
NRS:

1. The tax rate must be applied to the total amounts paid for taxable admission
charges and taxable sales of food, refreshments and merchandise, excluding the
amount of any federal, state or local taxes included in those payments.

2. The tax must be paid on all taxable sales of food, refreshments and merchandise
while a facility is in live entertainment status and on all taxable admission
charges, regardless of whether the taxable amounts are paid in cash or through an
extension of credit, Any required minimum purchases of food, refreshments or
merchandise must be accounted for solely:

(a) As part of the total amount paid for taxable admission charges; or

(b} As part of the total amcunt paid for taxable sales of food, refreshments
and merchandise.

3. The amount of any service charges imposed in connection with the use of credit
cards or debit cards which is excluded from taxation pursuant to subsection 2 of
NRS 368A.200, must be determined from the actual amount collected and retained by
persons other than the taxpayer and not from an estimate of that amount.
4. If any taxable tickets for live entertainment are scold by a perscn who:
{a) Is not an affiliate of:
(1) The person licensed to conduct gaming at the facility where the live
entertainment is provided:; or
{2} The operator of the facility where the live entertainment is provided,
the tax must be paid on the portion of the proceeds of those sales which are
remitted to the person licensed to conduct gaming at, or the operator of,

the facility where the live entertainment is provided.
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(b) Is an affiliate of:

{1) The person licensed to conduct gaming at the facility where the live
entertalnment is provided; or

{2) The operator of the facility where the live entertainment is provided,

the tax must be paid on all the proceeds of those sales.

5. Subject to the provisions of subsection 4 of NRS 368A.200, the tax on any
taxable ticket for live entertainment ¢r ticket redeemable for taxable food or
refreshments sold as a component of a package must be computed in accordance with

the following provisions:

{a) Except as otherwise provided in paragraphs (b) and {(c):

(1) The average retail value of the ticket must be prorated against the
average retail value of all the components of the package, and the tax must
be paid on the sum obtained by multiplying the resulting prorated fraction
by the actual price paid for the package.

(2) Any value advertised to the public as the retail value of a component of
a package is rebuttably presumed to constitute the actual retail value of

that component.

(3) If no average retail value can be established for a component of a

package, the cost of the component to the taxpayer must be used to carry out

subparagraph (1}.

{(p) The tax on any ticket redeemable for taxable food or refreshments with an
average retail wvalue of less than $5 must be computed on the full retail value
of the ticket and not as a component ¢f a package.

(¢) This subsection does not prohibit a taxpayer from paying, at the option of
the taxpayer, the tax on the full retail value of the taxable components of a

package.

(Added to NAC by Gaming Control Bd. by R223-03, 2-25-2004, eff. 1-1-2004)

NAC 36BA.450, NV ADC 368A.450

NV RDC 36BR.450
END OF DCCUMENT
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Nev. Admin. Code ch. 368A, s. 460

NWEVADA ADMINISTRATIVE CODE
CHAPTER 36BA. TAX OW LIVE ENTERTAINMENT
ADMINISTRATION OF TAX BY STATE GAMING CONTROL BCARD
Current through November 2007, Supplement 2007-3

NAC 36BA.460 Inclusion of tax in price of ticket: Form of required statement.
(NRS 368A.140)

The statement required by subsection 4 of NRS 368A.200 must be substantially in
one of the following forms:

1. Includes Entertainment Tax;

2. Inc. Ent. Tax;

3. Includes Live Ent. Tax; or

4. L.E.T. included.

{Added to NAC by Gaming Control Bd. by R223-03, 2-25-2004, eff. 1-1-2004)
NAC 368A.460, NV ADC 36BA.460

NV ADC 368A.460
END OF DOCUMENT
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Nev. Admin. Code ch. 368A, s. 470

NEVADA ADMINISTRATIVE CCDE
CHAPTER 368A. TAX ON LIVE ENTERTATMMENT
ADMINISTRATICON OF TAX BY STATE GAMING CONTROL BOQARD
Current through November 2007, Supplement 2007-3

NAC 368A.470 Scope of exemption for nonprofit organizations; assessment and
computation of tax by Board. (MRS 368A.140Q)

1. For the purposes of paragraph (b) of subsection 5 of NR3 368A.200, live
entertainment is provided by or entirely for the benefit of a nonprofit
organization if the proceeds of the admission charges to the facility where the
live entertainment is provided become the property of the nonprofit organization.
The proceeds of the admission charges do not become the property of a person other
than a nonprofit organization as long as the person retains not more of the
proceeds than is necessary to cover the direct, supportable costs of hosting,
promoting or sponsoring the event at which the live entertainment is provided.

2. Subject to the provisions of subsection 1, a nonprofit organization providing
live entertainment, or a person providing live entertainment entirely for the
benefit of a nonprofit organization, incurs no liability for the excise tax on
‘live entertainment if the nonprofit organization or person contracts for goods or
services with a person other than a nonprofit organization, even if the proceeds
from the sale of food, refreshments or merchandise do not become the property of
the nonprofit organization.

3. If live entertainment is provided by or entirely for the benefit of a nonprofit
organization, there will be no tax on amounts paid for food, refreshments or
merchandise sold within the facility where the live entertainment is provided,
even if the proceeds from the sale of food, refreshments or merchandise do not
become the property of the nonprofit organization.

4. Unless live entertainment is provided by or entirely for the benefit of a
nonprofit organization, and except as otherwise provided in this chapter or
chapter 368A of NRS, the Board will assess and compute the excise tax in
accordance with NAC 368A.450.

(Added to NAC by Gaming Control Bd. by R223-~03, 2-25-2004, eff. 1-1-2004)
NAC 368A.470, NV ADC 368A.470

NV ADC 368A.470

END OF DQCUMENT
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Nev. Admin. Code ch. 368k, s. 480

NEVADA ADMINISTRATIVE CCDE
CHAPTER 368A. TAX ON LIVE ENTERTAINMENT
ADMINISTRATION OF TAX BY STATE GAMING CONTROL BOARD
Current through November 2007, Suppiement 2007-3

NAC 36BA.480 Documentation required for exemption of nonprofit organization. (NRS
368A.140)

Any person who claims to be a nonprofit organization exempt from the provisions of
NRE 368A.200, or any person who claims te provide live entertainment entirely for
the benefit of such a nonprofit organization, shall, upcn the request of the Board:

1. If the person does not claim to be an exempt religious organization, provide to
the Board documentation from the Internal Revenue Service deemed appropriate by
the Board indicating that the person has qualified as a tax-exempt organization
pursuant to 26 U.5.C. § 501(c}); or

2. If the person claims to be an exempt religious organization, or claims to have
provided live entertainment entirely for the bhenefit of an exempt religicus
organization, provide to the Board such records as the Board deems necessary to
demonstrate that the person or the organization for whose benefit the person
provided live entertainment meets the criteria to qualify as a religious
crganization pursuant to 26 U.5.C. § 501(¢) and any federal regulations relating
thereto.

(Added to MAC by Gaming Control Bd. by R223-03, 2-25-2004, eff. 1-1-2004)
NAC 36BA.480, NV ADC 36BA.480

NV ADC 368A.480
END OF DOCUMENT
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NEVADA ADMINISTRATIVE CODE
CHAFTER 368A. TAX ON LIVE ENTERTAINMENT
ADMINISTRATION OF TAX BY STATE GAMING CONTROL BOARD
Current through November 2007, Supplement 2007-3

NAC 368A.490 Responsibilities of persons licensed to conduct gaming: Payment of
tax:; records; reports. (NRS 368A.140, 368A.160)

1. If live entertainment that is taxable under chapter 368A of NRS is provided at
a licensed gaming establishment, the person licensed to conduct gaming at that
establishment is responsible for the payment of the tax, even if another person is
affording that entertainment. In such a case, the person licensed to conduct
gaming at that establishment is responsible for collecting the tax from the persen
affording that entertainment and for remitting the tax based upon the records of
the person affording that entertainment.

2. If live entertainment that is taxable under chapter 368A of NRS is provided at
a facility within a licensed gaming establishment in connection with any sale of
food, refreshments or merchandise that iIs taxable under chapter 368A of NRS, and
the facility is not operated by the person licensed to conduct gaming at that
establishment, that person shall:

(a) Keep all pertinent records required by NRS 368A.160, chapter 463 of NRS and
Regulation 6 of the Nevada Gaming Commission and State Gaming Control Board; and

(b) Obtain and keep, or require the perscon that operates that facility to
obtain and keep, any other pertinent records required by NAC 36BA.300 to
268A.540, inclusive. :

3. If live entertainment that is taxable under chapter 368a of NRS is provided at
a facility within a shopping mall on the premises of a licensed gaming
establishment and the shopping mall is owned by the perscn licensed to conduct
gaming at that establishment, or by an affiliate of that person, the perscn
licensed to conduct gaming at that establishment is responsible for the payment of
the tax and shall include all taxable amounts in the reports required by NRS
368A.220.

4. Each person that holds:
{a) A nonrestricted license shall file with the Bcard, on or before the 24th
day of each month, a report pursuant tc NRS 368A.220, showing the amount of all

receipts for the preceding month which are taxable pursuant to chapter 368A of
NRS.
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(b} A restricted license shall file with the Board, on or before the 10th day
of the month following each calendar quarter, a report pursuant to NRS 368A.220
» showing the amount of all receipts for the preceding calendar quarter which
are taxable pursuant to chapter 368A of NRS.

(Added to NAC by Gaming Control Bd. by R223-03, 2-25-2004, eff. 1-1-2004)

NAC 368A.490, NV ADC 368A.490

NV ADC 368A.450
END OF DOCUMENT
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NEVADA ADMINISTRATIVE CODE
CHAPTER 368BA. TAX ON LIVE ENTERTAINMENMT
ADMINISTRATION OF TAX BY STATE GAMING CONTROL BOARD
Current through November 2007, Supplement 2007-3

Page 1

NAC 368A.500 Maintenance and availability of records of taxpayers. (NRS 368A.140,

36BA.1860)
A taxpayer shall:

1. Record all sales which are taxable pursuant to chapter 368A of NRS in a

manner that reflects the amount of each taxable sale, unless the taxpayer uses

an alternative accounting procedure approved by the Chairman.

2. Keep records evidencing any exemption from the tax imposed by chapter 3684
of NRS of live entertainment provided at the licensed gaming establishment of

the taxpayer.

3. Make its records available for audit by the Beoard at any reasonable time.

(Added to NAC by Gaming Control Bd. by R223-03, 2-25-2004, eff. 1-1-2004)
NAC 368A.500, NV ADC 368A.500

NV ADC 368A.300
END OF DOCUMENT
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NAC 368A.510

Nev. Admin. Code ch. 368A, s. 510

NEVADA ADMINISTRATIVE CODE
CHAPTER 368A. TAX ON LIVE ENTERTAINMENT
ADMINISTRATION OF TAX BY STATE GAMING CONTROL BOARD

Current through November 2007, Supplement 2007-3

NAC 368BA.510 Procedures for internal control. (NRS 36BA.140)

1.

Each:
(a) Group I licensee that provides live entertainment shall:

(1} Include in its system of internal control, submitted pursuant to

Page 42 of 46

Page 1

Regulation 6.090 of the Nevada Gaming Commission and State Gaming Control
Board, a description of the procedures adopted by the licensee to comply
with NAC 368A.300 to 368A.540, inclusive; and

(2} Comply with that system of internal control and any minimum standards

for internal control for entertainment adopted by the Chairman pursuant to

Regulation 6.090 of the Nevada Gaming Commission and State Gaming Control

2.

Board.

(b} Group II licensee that provides live entertainment and each taxpayer that

holds a restricted license shall comply with any procedures for internal

control for entertainment adopted by the Chairman pursuant to Regulation 6.100

of the Nevada Gaming Commissicn and State Gaming Control Board.

Except as otherwise approved in writing by the Chairman, a taxpayer shall not
carry out any procedures for internal control that deviate from any standards
or procedures for internal control for entertainment adopted and pubklished by

the Chairman.

Each group I licensee that provides live entertainment shall direct its

independent accountant to perform observations, examinations of documents and
inquiries of employees, using any applicable guidelines, checklists and cther

criteria established by the Chairman, to determine compliance with the

requirements for entertainment. The independent accountant shall report his
findings as part of the report required by subsection 9 of Regulation 6.090 of the
Nevada Gaming Commission and State Gaming Control Board.

3.

The internal auditor of each group I licensee that provides live entertainment
shall:

©® 2008 Thomson/West. No Claim to Orig. US Gov, Works.
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{a) Using any applicable guidelines, checklists and other criteria established
by the Chairman, perform observations, examinations of documents and inquiries
of employees to determine compliance with the requirements for entertainment.

(b} Submit to the Board within 120 days after the last day of the first 6
months of the business year of the licensee two copies of a report by the
internal auditor summarizing all instances of noncompliance with the
requirements for entertainment during the first 6 months of the business year
of the licensee and any applicable responses by the management of the licensee,
including any work required to be performed during the reporting period and any
additional procedures that were performed,

(c] Unless the instances of noncompliance are to be disclesed in the report
submitted by the independent accountant for the licensee pursuant to subsection
9 of Regulation 6.03%0 of the Nevada Gaming Commission and State Gaming Control
Board, submit to the Board within 120 days after the last day of the final 6
months of the business year of the licensee two copies of a report by the
internal auditor summarizing all instances of noncompliance with the
requirements for entertainment during the final 6 months of the business year
of the licensee and any applicable responses by the management of the licensee,
including any work required to be performed during the reporting period and any
additional procedures that were performed.

4. As used in this section:
(a) "Group 1 licensee" and "group II licensee” have the meanings ascribed to
those terms in Regulation 6.010 of the Nevada Gaming Commission and State
Gaming Control Beard.
(b) "Requirements for entertainment™ means the provisions of NAC 368A.300 to
368A.540, inclusive, chapter 368A of NRS and any minimum standards for internal
control for entertainment adopted by the Chairman.

(Added to NAC by Gaming Control Bd. by R223-03, 2-25-2004, eff. 1-1-2004)

NAC 368AR.510, NV ADC 36BA.510

Ny ADC 368A.510
END OF DOCUMENT
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Nev. Admin. Code ch. 368A, s. 520

NEVADA ADMINISTRATIVE CODE
CHAPTER 368A. TAX ON LIVE ENTERTAINMENT
ADMINISTRATION OF TAX BY STATE GAMING CONTROL BOARD
Current through November 2007, Supplement 2007-3
NAC 368A.520 Refund of overpayment of taxes. (NRS 368A.140)

The provisions of NRS 463.387 shall be deemed to apply to a claim pursuant to NRS
36BA.260 by a taxpayer for the refund of any overpayment of taxes, except that:

l. The claim must be filed within 3 years after the last day of the month
following the reporting period for which the overpayment was made; and

2. No interest will be allowed on the overpayment if the Board determines that the
overpayment was made intentionally or by reason of carelessness.

{Added teo NAC by Gaming Control Bd. by R223-03, 2-25-2004, eff. 1-1-2004)
NAC 368BA.520, NV ADC 36BA.520

NV ADC 368A,520
END OF DOCUMENT
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NEVADA ADMINISTRATIVE CODE
CHAPTER 368A. TAX ON LIVE ENTERTAINMENT
ADMINISTRATION OF TAX BY STATE GAMING CONTROL BOARD
Current through November 2007, Supplement 2007-3

NAC 368A.530 Penalty for evasion or nonpayment of tax. (NRS 368R.140)

Any taxpayer liable for the payment of the tax imposed by chapter 3¢8R of NRS who
willfully fails to report, pay or truthfully account for the tax is liable for a
penalty in the amount of the tax evaded c¢r not paid, to be assessed and collected
in the same manner as charges, taxes, licenses and penalties are assessed and
collected pursuant to chapter 463 of NRS.

(Added to NAC by Gaming Control Bd. by R223-03, 2-25-2004, eff. 1-1-2004)

NAC 368A.530, NV ADC 36BA.530

NV ADC 36BA.530
END OF DOCUMENT
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Nev. Admin. Code ch. 368A, s. 540

NEVADA ADMINISTRATIVE CODE
CHAPTER 368BA., TAX ON LIVE ENTERTATNMENT
ADMINISTRATION OF TAX BY STATE GAMING CONTROIL, BOARD
Current through November 2007, Supplement 2007-3

NAC 368A.540 Violation constitutes unsuitable method of operation. (NRS 368aA.140)
A violation of any of the provisions of NAC 36BA.300 to 368A.540, inclusive, or
chapter 36BA of NRS constitutes an unsuitable method of operation subjecting a

licensed gaming establishment to the suspension or revocation of its gaming
license.

{Added to NAC by Gaming Contrel Bd. by R223-03, 2-25-2004, eff. 1-1-2004)

NV ADC 368A.540
END OF DCCUMENT

® 2008 Thomson/West. No Claim to Orig. US Gov. Works.

http://web2.westlaw.com/print/printstream.aspx?rs=WLW7.11 &destination=atp&prft=HT...  1/7/2008
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. STATE OF NEVADA .

DEPARTMENT OF TAXATION o
Web Site: http:/itax.state.nv.us Bullding L. Suits 235

Reno, Nevada 83502
Phone: (775) 688-1295
Fax (775) 688-1303

1550 College Parkway, Suite 115
Carson City, Nevada B9706-7937
Phone; (775) 684-2000 Fax: (775) 864-2020

JIM GIBBONS
Govemnar

THOMAS AL SHEETS HENDERSON OFFICE
- E Vi ricway Suile 180
Chair, Aémd: IT;:aIx A::Inc:ndssm Grant Sawu:? &E&Agﬁ;l:lu? Suite 1300 2880 zzxm:;ﬁ::ada ggot?::a
E. Washi hone: (702} 486-2300
Executive Director Lat Vegas, Nevads, 69107 PFax:ao(:,n] roagina
Phone: (702) 486-2300 Fax {702) 486-2373
07
October 12, 2007 E @ {E E
OCT 7 § 7007 I
Bradley Shater, Esq. CERTIFIED MAIL 7003 1680 0001 3683 7108 =
Shafer and Associates By Ac®
3800 Capital City Blvd., Ste 2
Lansing, Michigan 48906
Dianna L. Sullivan, Esq. CERTIFIED MAIL 7003 1680 0001 3683 6538
Ghanem & Sullivan
"~ 8861 W. Sahara Ave., Ste 120
Las Vegas, Nevada 89117
IN THE MATTER OF: The Appeal of Olympic Gardens, Inc., D.Il. Food & Beverage of Las

Vegas, Shac, LLC, D. Westwood, Inc., K-Kel, Inc., The Power Co., Inc.
("Appellants”) from the Depantment of Taxatlon s Denlal of their refund
request pursuant to NRS 368A. 260

The above matter came before the Nevada Tax Commussnon {("the Commlssmn") for hearing on
August 6, 2007.  Bradley Shafer, Esq. and Dianna Sullivan, Esq. appeared on behalf of Appellants.
-.Senior Deputy Attorney General David J. Pope and Deputy Attorney General Dennis Belcourt appeared
on behalf of the Department of Taxation (“the Department”).

The Commlss;on hereby makes the follownng Findings of Fact, Conclusions of Law and
Decision.

FINDINGS OF FACT

1. Appellants, as providers of live entertainment, are or have been taxpayers under NRS

chapter 368A, through which is imposed the Live Entertainment Tax (“LET”).

2. Appellants filed timely requests for refunds pursuant to NRS 368A.260 for the tax
periods of January, February 2004, March 2004 and April 2004, claiming that the LET is
facially unconstitutional, that it unconstitutionally targets them or their message, and that
they are entitled to refunds for the taxes paid by them, pursuant to NRS 368A.200(5}(a).
The Department denied Appellants’ requests.

Appellants filed timely appeals from the Department’s denials of their refund requests.

.. Inthis appeal, Appellants contend that a tax on live entertainment is per se

- -unconstitutional, that the LET is rendered unconstitutional by the number.of statutory
exemptions, which Appellants claim make the tax one targeted at live adult
entertainment, and that the legislative record shows an intent to tax based on content to
the dstriment of providers of live adult entertainment.

6. it any Finding of Fact is more properly classified as a Conclu3|on ot Law, then it shall be

deemed such.

e

Appellants’ Appendix Page 273




CONCLUSIONS OF LAW

1. NRS 368A.200(5)(a) exempts from the live entertainment tax “(l)ive entertainment that
this State is prohibited from taxing under the Constitution, laws or treaties of the United
States or the Nevada Constitution.”

2. Entertainment can be a form of speech protected under the Flrst Amendment of the
United States Constitution and Article i, section 9 of the Nevada Constitution.

3. The United States and Nevada Constitutions do not forbid taxation of live entertainment
as such.

4, NRS 368A.090 contains a definition of live entertainment. Regulations and an

amendment to NRS 368A.090 define what is not live entertainment.
5. NRS 368A.200, as initially enacted in 2003 and as amended in 2005 and 2007, contains
exemptions from the live entertainment tax.

6. A tax that targets a small group of speakers may violate the United States and Nevada
constitutional protections against infringement of speech.
7. The live entertainment tax under NRS chapter 368A is an extension of the former casino

entertainment tax (NRS chapter 463). 1t is imposed on an array of types of
entertainment, both at licensed gaming establishments and other locations. [t therefore
does not target a small group of speakers.

8. A tax that constitutes a “regulation of speech because of disagreement with the
message which it conveys” may violate the United States and Nevada constitutional
protections against infringement of speech. Ward v. Rock against Racism, 491 U.S. 781,
791 (1989).

9. The definition in NRS 368A.090, the exemptions in NRS 368A.200, and other provisions
of NRS chapter 368A delineating the scope of the tax are reasonable classifications for
tax purposes and do not appear to be aimed at any message that may be contained in
the entertainment by Appellants or any other speakers. See Madden v. Kentucky, 309
U.S. 83, 87-88, 60 S.Ct. 406, 408 (1940) (providing, “[iIn taxation, even more than in
other fields, legislatures possess the greatest freedom in classification”).

10. Mention by legislators of taxability of live adult entertainment under a proposed bill that
was subsequently enacted does not prove that the bill was enacted because of
disagreement with the message provided by live adult entertainment.

11. Statements by legislators with respect to a bill that would have taxed live adult
entertainment as a separate class, where the bill did not pass, does not prove the intent
of a separate bill that did not select live adult entertainment.

12. if any Conclusion of Law is more properly classified as a Finding of Fact, then it shall be
deemed such.

DECISION

After due deliberation, and based on the foregoing, the Commission denied the appeal.

FORTHEC SSION:

DINO DICIANO
Executive Director
Nevada Department of Taxation

David Pope, Sr. Deputy Attorney General
Dennis Belcourt, Deputy Attomey General
Taxpayers (via regular mail)
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Q9 o0 ;D
SUMM Distric ourt
CLARK COUNTY, NEVADA . EILED

K-KEL, INC., d/b/a Spearmint Rhino Gentlemen’s Case No. A ?3 4 ? Z QH 08
Club; OLYMPUS GARDEN, INC., d/b/a Olympic Dept. No.

Garden; SHAC, LLC, d/b/a Sapphire; THE POWER r/ Nl
COMPANY, INC., d/b/a Crazy Horse Too Gentlemen’s cLER r(““f\ ’Q’“‘“mm.

Club; D. WESTWOOD, INC., d/b/a Treasures; and D.1.
FOOD & BEVERAGE OF LAS VEGAS, LLC, d/b/a

Scores;

Plaintiffs,
Vs,

NEVADA DEPARTMENT OF TAXATION;
NEVADA TAX COMMISSION; and NEVADA
STATE BOARD OF EXAMINERS;

Defendants.

SUMMONS

NOTICE! YOU HAVE BEEN SUED. THE COURT MAY DECIDE AGAINST YOU WITHOUT YOUR BEING HEARD UNLESS
YOU RESPOND WITHIN 20 DAYS. READ THE INFORMATION BELOW.

TO THE DEFENDANT: A civil Complaint has been filed by the plaintiff against you for the relief set forth in the Complaint.

DEPARTMENT OF TAXATION WITH NOTICE TO CATHERINE MASTO, ATTORNEY GENERAL, STATE OF
NEVADA

1. If you intend to defend this Iawsmt within 20 days after this Summaons is served on you exclusive of the day of

service, you must do the following:
a. File with the Clerk of this Court, whose address is shown below, a formal written response to the
Complaint in accordance with the rules of the Court.
b. Serve a copy of your response upon the attorney whose name and address is shown below.
2. Uniess you respond, your default will be entered upon application of the plaintiff and this Court may enter a
judgment against you for the relief demanded in the Complaint, which could result in the taking of money or property or other

relief requested in the Complaint.

3, If you intend to seek the advice of an attorney in this matter, you should do so promptly so that your response
may be filed on time.
Issued a&‘le direction of: CLERK OF THE COURT

[’ r'!"
O L3 ‘nd

Al

ﬁﬂ an?L"‘Sulllvan Esq.
CSHANEME SULLIVAN, LLP

LigB6Eivest Sahara Ave., Suite 120

QiCas Ve Nevada 89117
Attorneygr Plaintiffs

LIE RICHMOND  Date

NOTE: When service is by publication, add a brief statement of the object of the action.
See Rules of Civil Procedure, Rule Abpellants' Appendix Page 275
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: ~ DISTRICT COURT

CLARK COUNTY, NEVADA

+

K-KEL, INC., et al, ) ' '
‘ : CASE NO. A554970
. Plaintiffs, i DEPT NO. IX
vs ; - _ :
c ' : Affidavit of Service:
NEVADA DEPARTMENT OF TAXATION, etal, ! SUMMONS & COMPLAINT FOR
' ' DEPARTMENT OF TAXATION
Ijefendants, ,
' DEPTARTMENT OF TAXATION

STATE OF NEVADA )
: b ) Ss:
COUNTY OF WASHOE )

KRISTIN PEREGRIN, hereby states that Affiant is over 18 years of age, and not a party to, nor interested in,

the above-captioned éction.

JANUARY 16, 2008, affiant received the Summé}ns and Complaint for service upoen Department of Taxation, C/O
NEVADA QFFICE OF? THE ATTORNEY GENERAIIT,.Carson City, Nv.

JANUAﬁY 16, 200?8 at 3:18 p.m., Affiant pers;on!ally served a true and correct copy of the same upon
DEPARTMENT OF T/:\XATIOI;I ¢/o NEVADA OFFI(:I:E OF THE ATTORNEY GENERAL, accepted by Deputy Attorney,
General, Colleen Hemingway at h.lEVADA OFFICE.OF THE ATTORNEY GENERAL, 100 North Carson St., in the

City of Carson, State of Nevada.

FURTHER YOUR AFFIANT SAYETH NAUGHT

| 01,V

Kristin Peregrin !

| declare under penaltﬁy of pérjpry under the [éw ofpighe State of Nevada that the foregoi\rﬁs true and correct.

EXECUTED 24 JANUARY, 2008 .

SUBSCRIBED and SWORN to before me -

CHRISTY GRIFFIN ;
Notary Public - State of Nevada | , ‘
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District Court
CLARK COUNTY, NEVADA FILED

K-KEL, INC.,, d/b/a Spearmint Rhino Gentlemen’s Case Np.a 3. 5
Club; OLYMPUS GARDEN, INC., d/b/a Olympic Dept NGA 3 5359 A (e
Garden; SHAC, LLC, d/b/a Sapphire; THE POWER lz .
COMPANY, INC,, d/b/a Crazy Horse Too Gentlemen’s C, 4 AR5
Club; D. WESTWOOD, INC., d/b/a Treasures; and D.I. CLERK
FOOD & BEVERAGE OF LAS VEGAS, LLC, d/b/a
Scores;

/ A
o~ T COURT

Plaintiffs,
Vs,

NEVADA DEPARTMENT OF TAXATION;
NEVADA TAX COMMISSION; and NEVADA
STATE BOARD OF EXAMINERS;

Defendants.

SUMMONS

NOTICE! YOU HAVE BEEN SUED. THE COURT MAY DECIDE AGAINST YOU WITHOUT YOUR BEING HEARD UNLESS
YOU RESPOND WITHIN 20 DAYS. READ THE INFORMATION BELOW.

TO THE DEFENDANT: A civil Complaint has been filed by the plaintiff against you for the relief set forth in the Complaint.

NEVADA STATE BOARD OF EXAMINERS

1. If you intend to defend this lawsuit, within 20 days after this Summons is served on you exclusive of the day of
service, you must do the following:
a. Fite with the Clerk of this Court, whose address is shown below, a formal written response to the
Complaint in accordance with the rules of the Court.
b. Serve a copy of your response upon the attorney whose name and address is shown below.
2, Unless you respond, your default will be entered upon application of the plaintiff and this Court may enter a

judgment against you for the relief demanded in the Complaint, which could result in the taking of money or property or other
relief requested in the Complaint.

3. If you intend to seek the advice of an attorney in this matter, you should do so promptly so that your response
may be filed on time.

Issued at the direction of: CLERK OF THE COURT
- R PRy
: % W(/"Lﬂ By: 8
Digna L. S@lfivan, Esq. DEAUTY CLERK : Date
GHANER &SULLIVAN, LLP Regional Justicq CHJtHE RICHMOND
8 ﬁf WestsBahara Ave., Suite 120 200 Dewi ue
LadiveTAsNevada 89117 Las Vegas, Nevada 89101

ATGréy fofRlaintiffs

<
NOT E:-ng service is by publication, add a brief statement of the object of the action.
Segules of Civil Procedure, Rule #il)pellants' Appendix Page 277
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DISTRICT COURT
1

CLARK COUNTY, NEVADA

K-KEL, INC, et al,
: CASE NO. AS554970

Plaintiffs,

S DEPT NO. X
vs ;
o Affidavit of Service:
NEVADA DEPARTMENT OF TAXATION, etal, i SUMMONS & COMPLAINT FOR NEVADA
; STATE BOARD OF EXAMINERS
Defendants, '

- T NV STATE BOARD OF EXAMINERS
STATE-OF NEVADA ) . : |

) Ss;
COUNTY OF WASHOE )

KRISTIN PEREGRIN, hereby states that /;\fﬁanit is over 18 years of age, and not a party to, nor interested in,

the above-captioned action.

JANUARY 16, 2008, Efﬁant received the Surﬁmpns and Complaint for service uﬁon Nevada State Board of
Examiners, 209 East Musser St., Carson Ciﬁ(, Nv.
JANUARY 16, 200_8 at 3:30 p.m., Affiant personally served a true and correct copy of the same upon NEVADA

STATE BOARD OF EXAMINERS c/o Debbie Christensen at 209 E. Musser St., in the City of Carson, State of

Nevada.

FURTHER YQUR AFFIANT SAYETH NAUGHT
| declare under penalty of perjury under the law of‘{he State of Nevada that the foregoing is true and correct.

,Pv/\J_ﬂb?\-J

EXECUTED 24 JANUARY, 2008

I
Co Kristin Peregrin

SUBSCRIBED and SWORN to before me .
24 JANUARY, 2008 by Kristin Peregrin
i

NOTARY PUBLIC LA

CHRISTY GRIFFIN
Notary Public - State of Nevada
Appoiriment Recorded in Washoe County :

No: 07-3389-2 - Expiras February 14, 2011 :
: . Appellants' Appendix Page 278
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District Court

SUMM
h CLARK COUNTY, NEVADA

K-KEL, INC., d/b/a Spearmint Rhino Gentlemen’s , C& ht_ a% 5 4 9 7 O
Club; OLYMPUS GARDEN, INC., d/b/a Olympic Dept.

Garden; SHAC, LLC, d/b/a Sapphire; THE POWER ] 29 7 52 Vil
COMPANY, INC., d/b/a Crazy Horse Too Gentlemen’s M

Club; D. WESTWOOD, INC., d/b/a Treasures; and D.I.

FOOD & BEVERAGE OF LAS VEGAS, LLC, d/b/a CQ, {. ,,{,w.:,q

Scores; CLERK {7 '+ GDURT

Plaintiffs,
Vs,

NEVADA DEPARTMENT OF TAXATION;
NEVADA TAX COMMISSION; and NEVADA
STATE BOARD OF EXAMINERS;

Defendants.

SUMMONS

NOTICE! YOU HAVE BEEN SUED. THE COURT MAY DECIDE AGAINST YOU WITHOUT YOUR BEING HEARD UNLESS
YOU RESPOND WITHIN 20 DAYS. READ THE INFORMATION BELOW.

TO THE DEFENDANT: A civil Complaint has been filed by the plaintiff against you for the relief set forth in the Complaint
NEVADA TAX COMMISSION

1. If you intend to defend this lawsuit, within 20 days after this Summons is served on you exclusive of the day of

service, you must do the following:
a. File with the Clerk of this Court, whose address is shown below, a formal written response to the

Complaint in accordance with the rules of the Court.
Serve a copy of your response upon the attorney whose name and address is shown below.

b.
2. Unfess you respond, your default will be entered upon application of the plaintiff and this Court may enter a
judgment against you for the relief demanded in the Complaint, which could result in the taking of money or property or other

relief requested in the Complaint.
3. i you intend to seek the advice of an attorney in this matter, you should do so promptly so that your response
may be filed on time.
L ee

Issued a]:ihe direction of: CLERK OF THE COURT
WY/ '
AL JSH By:

)
L
=

JULIERICHMOND  Date

ice Center

iapq LunSullivan, Esq.

HANEME& SULLIVAN, LLP

86¥EWeEst Sahara Ave., Suite 120

0l:as Vedss, Nevada 89117
Attorne @r Plaintiffs

NOTE: When service is by publication, add a brief statement of the object of the action.
See Rules of Civil Procedure, Rule fiblpellants' Appendix Page 279
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5 DISTRICT COURT
: . 1
6 e CLARK COUNTY, NEVADA
. : :
7 || K-KEL, INC., et al, )
D S CASE NO. A554970
8 T ' . :
Plaintiffs, . . ' DEPT NO. IX
g [{vs ‘ ‘ !
10 ' ' Affidavit of Service:
NEVADA DEPARTMENT OF TAXATION, etal, ' SUMMONS & COMPLAINT FOR NEVADA
: 1 ' ' L TAX COMMISSION
11 S
Defendants, :
12 .
oo . ' NEVADA TAX COMMISSION
13 ||STATE:OF NEVADA ) ! .

14

15
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17
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20

21

22
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27

28

: ‘ ) Ss:
COUNTY OF WASHOE )

KRISTIN PEREGRIN, 'hereby states that l;\ﬂianl is over 18 years of age, and not a party to, nor interested in,

the above-captioned action.

JANUABY 16, 200?, affiant received the Sumrﬁé)ns and Complaint for service upon Nevada Tax Commission,
Carson City, Nv.

JANUARY 16, 200_'_8 at 2:35E p.m., Affiant personially served a true and correct copy of the same upon NEVADA
TAX COMMISSION (‘J;O ERIN F;ERRO at NEVADAi TA)& COMMISSION, 1550 Coltege Parkway, Ste. 115, in the City

of Carson, State of Nevada.
I

FURTHER YOUR AFFIANT SAYETH NAUGHT

| declare under penalty of perjury under the Iéw of,t:he State of Nevada that the foregeingg true and correct.

EXECUTED 24 JANUARY, 2008 : A EINY

, Kristin Peregrin

i
i

SUBSCRIBED and SWORN fo before me
24 JANUARY, 2008 by Kristin Peregrin

i

-CHRISTY GRIFFIN |
Notary Public - State of Nevada } ;
Appoiniment Recorded in Washos County £ !
No: 07-3369-2 - Explres February 14, 2011
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SUMM Diétrict Court
%RK COUNTY, NEVADA . :
A55497DILED

K-KEL, INC., d/b/a Spearmint Rhino Gentlemen’s Case No. W23 3o PH08
Club; OLYMPUS GARDEN, INC., d/b/a Olympic Dept. No. \ K o i
Garden; SHAC, LLC, d/b/a Sapphire; THE POWER
COMPANY, INC., d/b/a Crazy Horse Too Gentlemen’s CQ‘/ )f' XD
Club; D. WESTWOOD, INC., d/b/a Treasures; and D.I. CLERK {3 - URT
FOOD & BEVERAGE OF LAS VEGAS, LLC, d/b/a
Scores;

Plaintiffs,
Vs,

NEVADA DEPARTMENT OF TAXATION;
NEVADA TAX COMMISSION; and NEVADA
STATE BOARD OF EXAMINERS;

Defendants.

SUMMONS

NOTICE! YOU HAVE BEEN SUED. THE COURT MAY DECIDE AGAINST YOU WITHOUT YOUR BEING HEARD UNLESS
YOU RESPOND WITHIN 20 DAYS. READ THE INFORMATION BELOW.

TO THE DEFENDANT: A civil Complaint has been filed by the plaintiff against you for the relief set forth in the Complaint.

NEVADA DEPARTMENT OF TAXATION

1. If you intend to defend this lawsuit, within 20 days after this Summons is served on you exclusive of the day of
service, you must do the following:
a. File with the Clerk of this Court, whose address is shown below, a formal written response to the
Complaint in accordance with the rules of the Court.
b. Serve a copy of your response upon the attorney whose name and address is shown below.
2. Unless you respond, your default will be entered upon application of the plaintiff and this Court may enter a

judgment against you for the relief demanded in the Complaint, which could result in the taking of money or property or other
relief requested in the Comptaint.

—3. If you intend to seek the advice of an attorney in this matter, you should do so promptly so that your response
may b&Hed on time.
O
iifssued@ithe direction of: CLERK OF THE COURT
2 % P C man
w - seanl Lo 070
[t - -
Q = W,Z MW By:
%ﬁalana Lg&%ﬂhvan Esq. DEPUTY CL Date
GHANE SULLIVAN, LLP Regiapal Justice r
8861 WesESahara Ave., Suite 120 200 Lewis-Ayen IE RICHMOND
Las Vegas, Nevada 89117 Las Vegas, Nevada 89101
Attorney for Plaintiffs :

NOTE: When service is by publication, add a brief statement of the object of the aciion.
See Rules of Civil Procedure, Rule filpellants' Appendix Page 281
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' DIS'II'RICT COURT

CLARK.COUNTY, NEVADA

¥ . F
K-KEL, INC., et al, I
< CASE NO. AS554970

Plaintiffs, . DEPT NO. 1X

VS , i : ;
) T ) , ' Affidavit of Service:
NEVADA DEPARTMENT OF TAXATION, etal, | | SUMMONS & COMPLAINT FOR NEVADA
. ! . DEPARTMENT OF TAXATION
Defendants, .

NEVADA DEPT. OF TAXATION

STATE OF NEVADA )

{ P ) Ss:
COUNTY OF WASHOE )

{
' ]

KRISTIN PEREGRIN, hereby states that'Afﬁant is over 18 years of age, and not a party to, nor interested in,

the above-captioned action. - . ' o '
JANUARY 18, 2008, affiant received the Summéns and Complaint for service upon Nevada Department of
Taxation, Carson City‘i Nv.
JANUA:RY 186, 2005 at 2:35 p.m., Affiant personfaily served a t;'lJe and correct copy of the same upon NEVADA
DEPARTMENT OF TAXATION c/o ERIN FIERRO' iat NEVADA DEPARTMENT OF TAXATION, 1550 College
. |

Parkway, Ste. 115, in the City of Carson, State of Nevada.

FURTHER YOUR AFFIANT SAYETH NAUGHT

| declare under penalty of perjury under the Iaw of the State of Nevada that the foregomg ?ue and correct
|

EXECUTED 24 .‘JA_NUARY, 2008

Kristin Peregnn

'

SUBSCRIBED and SWORN to before me '
24 JANUARY, 2008 by Kristin Peregrin

CHRISTY GRIFFIN -
Notary Public - Stats of Nevada
Appointinant Recorded in Washoe County

No: 07-3389-2 - Expiras Febiuary 14, 2011
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Attorney General's Office
555 E. Washingion. Suite 3900

Las Vegas, NV £910)
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ANS
CATHERINE CORTEZ MASTO
Attorney General i

DAVID J. POPE
Sr. Deputy Attorney General
Nevada State Bar #8617 Ber 3 4 50 en
Suzanne M. Warren Rt
Deputy Attorney General AN
Nevada State Bar #9002 AN G
555 E. Washington Ave., Suite 3900 CLE: o
Las Vegas, Nevada 89101 v e
(702) 486-3420
(702) 486-3416 fax
Attorneys for the Nevada Department of Taxation
DISTRICT COURT

CLARK COUNTY NEVADA
DEJA VU SHOWGIRLS OF LAS VEGAS,
LLC, d/b/a Déja Vu Showgirls, LITTLE Case No. A533273
DARLINGS OF LAS VEGAS, LLC d/b/a
Little Darlings, K-KEL, INC., d/b/a Dept. No. IX

Spearmint Rhino Gentlemen’s Club,
OLYMPUS GARDEN, INC., d/b/a Olymﬁic
Garden, SHAC, LLC, d/b/a Sapphire, THE
POWER COMPANY, INC., d/b/a Crazy
Horse Too Gentfemen’s Ciub, D.
WESTWQOD, INC., d/b/a Treasures, and
D.1. FOOD & BEVERAGE OF LAS VEGAS,
LLC, d/b/a Scores,

Plaintiff(s),

ANSWER

VS.

NEVADA DEPARTMENT OF TAXATION,
NEVADA TAX COMMISSION, NEVADA
STATE BOARD OF EXAMINERS, and
MICHELLE JACOBS, in her official
capacity only,

Defendants.

COMES NOW, Defendants Department of Taxation, Nevada Tax Commission, Nevada
State Board of Examiners, and Michele Jacobs, in her official capacity only, by and through
their attorneys, Catherine Cortez Masto, Attorney General, David J. Pope, Senior Deputy

Attorney General, and Suzanne M. Warren, Deputy Attorney General, and hereby submit their

S

Answer to Plaintiff's First Amended Complaint.

Appellants' Appendix




Q W 0 N O AW N -

B T T . " W —
an A W N -

Las Vegas. NV 89101

—_
()]

Attorney General's Office
555 E. Washington. Suite 3900

N RN N RN N N NN A A
@ ~N D o A W N~ QO O o o~

'JURISDICTION AND VENUE

Answering paragraph 2, Answering Defendants are without sufficient knowledge or
information upon which to form a belief as to the truth or falsity of the allegations
contained therein, and upon said basis, deny each and every allegation contained
therein.
Answering paragraph 3, Answering Defendants are without sufficient knowledge or
information upon which to form a belief as to the truth or falsity of the allegations
contained therein, and upon said basis, deny each and every allegation contained
therein. Answering Defendants specifically deny that they are persons for purposes of
42 U.S.C. § 1983. 7
Answering paragraphs 4, 5, and 6, Answering Defendants are without sufficient
knowledge or information upon which to form a belief as to the truth or faisity of the
allegations contained therein, and upon said basis, deny each and every allegation
contained therein.

PARTIES
Answering paragraphs 7, Answering Defendants incorporate by reference each and
every paragraph above as if fuily set forth herein.
Answering paragraphs 8, 9, 10, 11, 12, 13, 14, 15, and 16, Answering Defendants are
without sufficient knowledge or information upon which to form a belief as to the truth or
falsity of the allegations contained therein, and upon said basis, deny each and every
allegation contained therein.
Answering paragraph 17, Answering Defendant Nevada Department of Taxation admits
that it is a governmental entity created under the laws of the State of Nevada and that it
administers and enforces the statutory provisions of Chapter 368A of the Nevada
Revised Statutes, and collects the Live Entertainment Tax, for all non-gaming licensed
taxpayers in Nevada. Other Answering Defendants answer that they are without

sufficient knowledge or information upon which to form a belief as to the truth or falsity
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of the allegations contained therein, and upon said basis, deny each and every
allegation contained therein.

Answering paragraph 18, the answering Defendant Nevada Tax Commission admits
that it is a governmental entity created by the laws of the State of Nevada and that it is
the head of the Department of Taxation which administers and enforces the statutory
provisions of Chapter 368A of the Nevada Revised Statutes with regard to non-gaming
licensed taxpayers and that it is statutorily authorized to consider and rule upon
appeals of refund claims. The answering Defendant Nevada Tax Commission further
answers that they are without sufficient knowledge as to the remaining allegations and
therefore deny the same. Other Answering Defendants answer that they are without
sufficient knowledge or information upon which to form a belief as to the truth or falsity
of the allegations contained therein, and upon said basis, deny each and every
allegation contained therein.

Answering paragraph 19, Answering Defendant State Board of Examiners admits that
it is a governmental entity created under the laws of the State of Nevada, consisting of
the governor, the secretary of state, and the attorney general. Answering Defendant
Nevada State Board of Examiners further admits that pursuant to NRS 368A.250, it is
authorized to approve refunds of amounts collected by the Nevada Department of
Taxation in excess of the amount legally due. The answering Defendant State Board of
Examiners further answers that it is without sufficient knowledge as to the remaining
allegations and therefore denies the same. Other Answering Defendants answer that
they are without sufficient knowledge or information upon which to form a belief as to
the truth or falsity of the allegations contained therein, and upon said basis, deny each
and every allegation contained therein.

Answering paragraph 20, Answering Defendant Michelle Jacobs admits that she is an
employee of the Nevada Department of Taxation and is, in some capacity, responsible
for the administration of Chapter 368A. Other Answering Defendants further answer

that they are without sufficient knowledge or information upon which to form a belief as
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12.

13.

14.

15.

to the truth or falsity of the allegations contained therein, and upon said basis, deny
each and every allegation contained therein.
STATEMENT OF FACTS

Answering paragraph 21, Answering Defendants incorporate by reference each and
every paragraph above as if fully set forth herein.

Answering paragraph 22, Answering Defendants admit the allegations contained
therein.

Answering paragraph 23, Answering Defendant Nevada Department of Taxation admits
that it collects the tax imposed by Chapter 368A (Plaintiffs incorrectly cite Chapter
367A) from taxpayers who/which are not licensed gaming establishments. Answering
Defendant Nevada Department of Taxation further admits that pursuant to NRS
368A.140 it shall adopt such requlations as are necessary to carry out this function.
Other Answering Defendants further answer that they are without sufficient knowledge
or information upon which to form a belief as to the truth or falsity of the allegations
contained therein, and upon said basis, deny each and every allegation contained
therein.

Answering paragraph 24, Answering Defendants are without sufficient knowledge or
information upon which to form a belief as to the truth or falsity of the allegations
contained therein and, upon said ground, deny each and every allegation contained
therein.

Answering paragraph 25, Answering Defendants admit that the statutory sections cited
therein, as they existed when enacted, speak for themselves.

Answering paragraph 26, Answering Defendants admit that Chapter 368A was
amended by Assembly Bill No. 554 which reduced the scope of the exception as
contained in NRS 368A.200(5)(d) from a maximum seating capacity limitation of 300 to
200. Answering Defendants further answer that they are without sufficient knowledge

or information upon which to form a belief as to the truth or faisity of the remaining
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17.

18.

19.

20.

21.

1
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allegations contained therein and, upon said ground, deny each and every remaining
allegation contained therein.

Answering paragraph 27, 28, 29, 30, 31, 32, 33, and 34, Answering Defendants admit
that the Plaintiffs mentioned therein have been required to pay the Live Entertainment
Tax found in Chapter 368A of the NRS. Answering Defendants further answer that
they are without sufficient knowledge or information upon which to form a belief as to
the truth or falsity of the remaining allegations contained therein, and upon said basis,
deny each and every other allegation contained therein.

Answering paragraph 35, Answering Defendants are without sufficient knowiedge or
information upon which to form a belief as to the truth or falsity of the allegations
contained therein and, upon said ground, deny each and every allegation contained
therein. |

Answering paragraph 36, Answering Defendants are without sufficient knowledge or
information upon which to form a belief as to the truth or falsity of the allegations
contained therein and, upon said ground, deny each and every allegation contained
therein.

Answering paragraph 37, Answering Defendants admit the allegations contained
therein.

Answering paragraph 38, Answering Defendants are without sufficient knowledge or
information upon which to form a belief as to the truth or falsity of the allegations
contained therein and, upon said ground, deny each and every allegation contained
therein.

Answering paragraph 39 and 40, Answering Defendants are without sufficient
knowledge or information upon which to form a belief as to the truth or falsity of the
allegations contained therein and, upon said ground, deny each and every allegation

contained therein.
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23.

24.

25.

26,

27.

28.

29.

30.

31.

EXGERPTS OF THE TAX ON LIVE ENTERTAINMENT STATUTE
Answering paragraph 41, Answering Defendants incorporate by reference each and
every paragraph above as if fully set forth herein.

Answering paragraph 42, Answering Defendants admit that the excerpts from the
statute appear to be the same language found in the statute cited therein.
Answering paragraphs 43, 44, and 45, Answering Defendants admit that the statutory
sections cited therein speak for themselves.
Answerihg paragraph 46, Answering Defendants admit that pursuant to NRS
368A.140(2)(a) the Nevada Department of Taxation is statutorily required to collect the
Live Entertainment Tax from non-gaming licensed taxpayers and pursuant to NRS
368A.140(2)(b) is empowered to adopt such regulations as are necessary to carry out
the provisions of paragraph (a).
Answering paragraph 47, Answering Defendants admit that pursuant to NRS
368A.200(5) the tax imposed by Chapter 368A is not applicable to a variety of
circumstances and further admit that any statutory sections cited therein speak for
themselves.
Answering paragraphs 48, 49 and 50, Answering Defendants admit that the statutory
sections cited therein speak for themselves.

COUNT | - DECLARATORY RELIEF
Answering paragraph 51, Answering Defendants incorporate by reference each and
every paragraph above as if fully set forth herein.
Answering paragraph 52, Answering Defendants deny each and every allegation
contained therein.
Answering paragraph 53, Answering Defendants deny each and every allegation
contained therein.
Answering paragraph 54, Answering Defendants are without sufficient knowledge or

information upon which to form a belief as to the truth or falsity of the allegations
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32.

33.

34.

35.

36.

37.

38.

39.

contained therein and, upon said ground, deny each and every allegation contained
therein.
Answering paragraph 55, Answering Defendants deny each and every allegation
contained therein.
Answering paragraph 56, Answering Defendants deny each and every allegation
contained therein.
COUNT Il - INJUNCTIVE RELIEF

Answering paragraph 57, Answering Defendants incorporate by reference each and
every paragraph above as if fully set forth herein.
Answering paragraph 58, Answering Defendants are without sufficient knowledge or
information upon which to form a belief as to the truth or falsity of the allegations
contained therein and, upon said ground, deny each and every allegation contained
therein.
Answering paragraph 59, Answering Defendants admit only that they intend to enforce
and carry out the provisions of Chapter 368A. Answering Defendants deny each and
every remaining allegation contained therein.
Answering paragraph 60, Answering Defendants are without sufficient knowledge or
information upon which to form a belief as to the truth or falsity of the allegations
contained therein and, upon said ground, deny each and every allegation contained
therein.
Answering paragraph 61, Answering Defendants are without sufficient knowledge or
information upon which to form a belief as to the truth or falsity of the allegations
contained therein and, upon said ground, deny each and every allegation contained
therein.

COUNT Il - DAMAGES AGAINST DEFENDANTS
Answering paragraph 62, Answering Defendants incorporate by reference each and

every paragraph above as if fully set forth herein.
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41.

42.

43.

44,

45.

Answering paragraph 63, Answering Defendants are without sufficient knowledge or
information upon which to form a belief as to the truth or falsity of the allegations
contained therein and, upon said ground, deny each and every allegation contained
therein.

Answering paragraph 64, Answering Defendants are without sufficient knowledge or
information upon which to form a belief as to the truth or falsity of the allegations
contained therein and, upon said ground, deny each and every allegation contained
therein.

Answering paragraph 65, Answering Defendants are without sufficient knowledge or
information upon which to form a belief as to the truth or falsity of the allegations
contained therein and, upon said ground, deny each and every allegation contained
therein.

Answering paragraph 66, Answering Defendants deny each and every allegation
contained therein.

COUNT IV - ATTORNEY FEES AND COSTS

Answering paragraph 67, Answering Defendants incorporate by reference each and
every paragraph above as if fully set forth herein.

Answering paragraph 68, Answering Defendants deny each and every allegation
contained therein.

As to any allegations not specifically answered above or inadvertently omitted,
Answering Defendants deny them in their entirety.

AFFIRMATIVE DEFENSES

Plaintiffs’ Complaint fails to state a claim upon which relief may be granted.
Answering Defendants claim all immunities, defenses, exemptions, and limitations on
liability pursuant to the provisions of Chapter 41 of the Nevada Revised Statutes.
Answering Defendants are entitled to qualified immunity as a matter of law.
Answering Defendants are not “persons” for purposes of 42 U.S.C. § 1983 and therefore

no remedy in the form of monetary damages is available under that statute.
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5. The Defendants are not “persons” for purposes of 42 U.S.C. § 1983 and therefore no
remedy in the form of injunctive relief is available under that statute.

6. Pursuant to Chapter 368A of the Nevada Revised Statutes, Plaintiffs are not entitled to
an injunction, writ of mandate, or any other legal or equitable process to prevent or
enjoin the collection of the tax, penalty or interest imposed by Chapter 368A.

7. The Nevada Department of Taxation properly assessed tax as authorized and required
by, and in accordance with, Chapter 368A of the Nevada Revised Statutes and the
applicable Nevada Administrative Code provisions.

8. The Defendants are entitled to sovereign immunity.

9. This action is barred by Nevada Revised Statutes 41.031 and 41.0337, due to Plaintiffs’
failure to name the State of Nevada as a defendant.

10. Answering Defendants allege that at the time of filing of this Answer, all possible affirmative
defenses may have not been alleged pending the development of sufficient facts after
reasonable inquiry; therefore, Answering Defendants reserve the right to amend this
Answer to allege additional affirmative defenses if warranted by subsequent investigation.

WHEREFORE, Defendants pray that this Court enter judgment in their favor and that
Plaintiffs take nothing by way of their Complaint.

Respectfully submitted:
Dated March 3, 2008 CATHERINE CORTEZ MASTO
_Attorney General

By: u_ ;
DA e

David J. Pdpe *
Sr. Deputy Attorney General
Nevada State Bar #8617
Suzanne M. Warren
Nevada State Bar #9002
555 E. Washington Ave., #3900
Las Vegas, NV 89101

Attorneys for Defendants
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| certify that | am an employee of the State of Nevada, Office of the Attorney General, and

that on March 4, 2008, | served the foregoing Answer by mailing a copy thereof, via first class,

Attorney General's Office
555 E. Washington, Suite 3900

Las Vegas. NV 83101
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13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

postage- paid mail, addressed as follows:

Bradley J. Shafer, Esq.

Shafer & Associates, P.C.
3800 Capital City Blvd., Ste. #2
Lansing, Ml 48906

Dominic P. Gentile, Esq.
Gentile Depaima, Ltd.
Las Vegas, NV 89169

DATED this Say of March, 2008

By:
An employee of the State of Nevada,
Office of the Attorney General
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CATHERINE CORTEZ MASTO
Attorney Generatl

DAVID J. POPE 4 F 13
Sr. Deputy Attorney General M 304 1000
Nevada State Bar #8617 e 7
Suzanne M. Warren P A
Deputy Attorney General AT,
Nevada State Bar #9002 o
355 E. Washington Ave., Suite 3900
Las Vegas, Nevada 89101
(702) 486-3420
(702) 486-3416 fax
Attorneys for the Nevada Department of Taxation
DISTRICT COURT

CLARK COUNTY NEVADA
K-KEL, INC., d/b/a Spearmint Rhino
Gentlemen’s Club; OLYMPUS GARDEN, Case No. A554970
INC., d/b/a Olympic Garden: SHAC, LLC,
d/b/a Sapphire; THE POWER COMPANY, Dept. No. iX

INC., d/b/a Crazy Horse Too Gentlemen's
Club; D. WESTWOOD, INC., d/b/a

Treasures;, and D.|. FOOD & BEVERAGE ANSWER
OF LAS VEGAS, LLC, d/b/a Scores;
Plaintiffs,
VS,

NEVADA DEPARTMENT OF TAXATION;
NEVADA TAX COMMISSION: and,
NEVADA STATE BOARD OF EXAMINERS,

Defendants.

COME NOW, Defendants Nevada Department of Taxation, Nevada Tax Commission,
and Nevada State Board of Examiners, by and through their attorneys, Catherine Cortez
Masto, Attorney General, David J. Pope, Senior Deputy Attorney General, and Suzanne M.
Warren, Deputy Attorney General, and hereby submit their Answer to Plaintiffs’ Complaint.

JURISDICTION AND VENUE
1. Answering paragraph 2, Answering Defendants are without sufficient knowledge or

information upon which to form a belief as to the truth or falsity of the allegations

MEGEIUE]

|

MAR 1 9 2008 ||
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contained therein, and upon said basis, deny each and every ailegation contained
therein,
Answering paragraph 3, Answering Defendants are without sufficient knowledge or
information upon which to form a belief as to the truth or falsity of the allegations
contained therein, and upon said basis, deny each and every allegation contained
therein.,
Answering paragraphs 4, Answering Defendants are without sufficient knowledge or
information upon which to form a belief as to the truth or falsity of the allegations
contained therein, and upon said basis, deny each and every allegation contained
therein.

PARTIES
Answering paragraph 5, Answering Defendants incorporate by reference each and
every paragraph above as if fully set forth herein.
Answering paragraph 8, 7, 8, 9, 10, 11 and 12, Answering Defendants are without
sufficient knowledge or information upon which to form a belief as to the truth or falsity
of the allegations contained therein, and upon said basis, deny each and every
allegation contained therein.
Answering paragraph 13, Answering Defendant Nevada Department of Taxation admits
that it is a governmental entity created under the laws of the State of Nevada and that it
administers and enforces the statutory provisions of Chapter 368A of the Nevada
Revised Statutes, and collects the Live Entertainment Tax, for all non-gaming licensed
taxpayers in Nevada. Nevada Department of Taxation further answers that it is without
sufficient knowledge or information upon which to form a belief as to the truth or falsity
of any remaining allegations contained in paragraph 13, and upon said basis, denies
each and every remaining allegation contained therein. Other Answering Defendants
answer that they are without sufficient knowledge or information upén which to form a
belief as to the truth or falsity of the allegations contained therein, and upon said basis,

deny each and every allegation contained therein.

2.
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Answering paragraph 14, Answering Defendant Nevada Tax Commission admits that it
's a governmental entity created by the laws of the State of Nevada and that it is the
head of the Department of Taxation which administers and enforces the statutory
provisions of Chapter 368A of the Nevada Revised Statutes with regard to non-gaming |
licensed taxpayers and that it is statutorily authorized to consider and rule upon
appeals of refund claims. Defendant Nevada Tax Commission also admits that it
rendered the decision which Plaintiffs challenge by way of this action and further
answers that it is without sufficient knowledge or information as to the remaining
allegations and therefore denies the same. Other Answering Defendants answer that
they are without sufficient knowledge or information upon which to form a belief as to
the truth or falsity of the allegations contained therein, and upon said basis, deny each
and every allegation contained therein.

Answering paragraph 15, Answering Defendant State Board of Examiners admits that
it is a governmental entity created under the laws of the State of Nevada, consisting of
the governor, the secretary of state, and the attorney general. Answering Defendant
Nevada State Board of Examiners further admits that pursuant to NRS 368A.250, it is
authorized to approve refunds of amounts collected by the Nevada Department of
Taxation in excess of the amount legally due. State Board of Examiners further
answers that it is without sufficient knowledge or information as to any remaining
allegations and therefore denies the same. Other Answering Defendants answer that
they are without sufficient knowledge or information upon which to form a belief as to
the truth or falsity of the allegations contained therein, and upon said basis, deny each
and every allegation contained therein.

STATEMENT OF FACTS
Answering paragraph 16, Answering Defendants incorporate by reference each and

every paragraph above as if fully set forth herein.

10. Answering paragraph 17, Answering Defendants admit the allegations contained

NN
o~

therein.
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12.

13.

14.

15.
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Answering paragraph 18, Answering Defendants admit that at some time following the

enactment of Chapter 368A of the Nevada Revised Statutes administrative regulations,
otherwise known as Chapter 368A of the Nevada Administrative Code, were
promulgated regarding the administration and enforcement of Chapter 368A of the
Nevada Revised Statutes. Answering Defendants further answer that they are wit.hout
sufficient knowledge or information upon which to form a belief as to the truth or falsity
of any remaining allegations contained in paragraph 18 and, upon said basis, deny
each and every remaining allegation contained therein.

Answering paragraph 19, Answering Defendant Nevada Department of Taxation admits
that it collects the tax imposed by Chapter 368A from taxpayers who/which are not
licensed gaming establishments. Answering Defendant Nevada Department of
Taxation further admits that pursuant to NRS 368A.140 it shali adopt such regulations
as are necessary to carry out this function. Other Answering Defendants further
answer that they are without sufficient knowledge or information upon which to form a
betief as to the truth or falsity of the allegations contained therein, and upon said basis,
deny each and every allegation contained therein.

Answering paragraph 20, Answering Defendants are without sufficient knowledge or
information upon which to form a belief as to the truth or falsity of the allegations
contained therein and, upon said ground, deny each and every allegation contained
therein.

Answering paragraph 21, Answering Defendants admit that the statutory sections cited
therein, as they existed when enacted, speak for themselves.

Answering paragraph 22, Answering Defendants admit that Chapter 368A was
amended by Assembly Bill No. 554 which reduced the scope of the exception as
contained in NRS 368A.200(5)(d) from a maximum seating capacity limitation of 300 to
200. Answering Defendants further answer that they are without sufficient knowledge

or information upon which to form a belief as to the truth or falsity of the remaining
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allegations contained therein and, upon said ground, deny each and every remaining
allegation contained therein.

Answering paragraph 23, 24, 25, 26, 27, 28, and 29, Answering Defendants admit that
the Plaintiffs mentioned therein are subject to Chapter 368A of the NRS and have been
and are required to pay the Live Entertainment Tax found in Chapter 368A of the NRS.
Answering Defendants further answer that they are without sufficient knowledge or
information upon which to form a belief as to the truth or falsity of the remaining
altegations contained therein, and upon said basis, deny each and every other
allegation contained therein.

Answering paragraph 30, Answering Defendants admit that live entertainment occurs at
Plaintiffs’ business premises. Answering Defendants further answer they are without
sufficient knowledge or information upon which to form a belief as to the truth or falsity
of any remaining allegations contained therein and, upon said ground, deny each and
every other allegation contained therein.

Answering paragraph 31, Answering Defendants answer that they are without sufficient
knowledge or information upon which to form a belief as to the truth or falsity of the
allegations contained therein and, upon said ground, deny each and every other
allegation contained therein.

Answering paragraph 32, Answering Defendants admit the allegations contained
therein.

Answering paragraph 33, Answering Defendants are without sufficient knowledge or
information upon which to form a belief as to the truth or falsity of the allegations
contained therein and, upon said ground, deny each and every allegation contained
therein.

Answering paragraph 34, Answering Defendants admit that Plaintiffs have filed
requests for refunds. Answering Defendants further answer that they are without

sufficient knowledge or information upon which to form a belief as to the truth or falsity
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of any remaining allegations contained therein and, upon said ground, deny each and

every other allegation contained therein.

. Answering paragraph 35, Answering Defendant Nevada Department of Taxation admits
that it has denied the requests for refund. Answering Defendants further answer that
they are without sufficient knowledge or information upon which to form a belief as to
the truth or falsity of any remaining allegations contained therein and, upon said
ground, deny each and every remaining allegation contained therein.

. Answering paragraph 36, Answering Defendants admit that a hearing was scheduled
before Defendant Nevada Tax Commission at which would be heard the appeals of
denials of requests for refunds of the Live Entertainment Tax for tax periods January,
February, March and April, 2004. Answering Defendants further answer that they are
without sufficient knowledge or information upon which to form a belief as to the truth or
falsity of the remaining allegations contained therein, and upon said basis, deny each
and every other allegation contained therein.

. Answering paragraph 37, Answering Defendants admit that the hearing was continued.
Answering Defendants further answer that they are without sufficient knowledge or
information upon which to form a belief as to the truth or falsity of the remaining
allegations contained therein, and upon said basis, deny each and every other
allegation contained therein.

. Answering paragraph 38, Answering Defendants admit that the Nevada Tax
Commission, after considering the argument and materials submitted, issued a written
decision, dated October 12, 2007, denying Plaintiffs’ appeals. Answering Defendants
deny that any witness testimony was offered at the hearing before the Nevada Tax
Commission.

. Answering paragraph 39, Answering Defendants admit that any statutory sections cited
therein speak for themselves. Answering Defendants further answer that they are

without sufficient knowledge or information upon which to form a belief as to the truth or
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27.

28.

29.

30.

31.

32.

33.

34.
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falsity of the remaining allegations contained therein, and upon said basis, deny each
and every other allegation contained therein.
In answering paragraph 40, Answering Defendants admit that any statutory sections
cited therein speak for themselves.
In answering paragraph 41, Answering Defendants are without sufficient knowledge or
information upon which to form a belief as to the truth or falsity of the allegations
contained therein and, upon said grdund, deny each and every allegation contained
therein.

EXCERPTS OF THE TAX ON LIVE ENTERTAINMENT STATUTE
In Answering paragraph 42, Answering Defendants incorporate by reference each and
every paragraph above as if fully set forth herein.
Answering paragraph 43, Answering Defendants admit that the excerpts from the
statute appear to be the same language found in the statutes cited therein and that the
statutory sections cited therein speak for themselves.
Answering paragraphs 44, 45 and 46, Answering Defendants admit that the statutory
sections cited therein speak for themselves.
Answering paragraph 47, Answering Defendants admit that pursuant to NRS
368A.140(2)(a) the Nevada Department of Taxation is statutorily required to collect the
Live Entertainment Tax from non-gaming licensed taxpayers and pursuant to NRS
368A.140(2)(b) is empowered to adopt such regulations as are necessary to carry out
the provisions of paragraph (a).
Answering paragraph 48, Answering Defendants admit that the statutory sections cited
therein speak for themselves.
Answering paragraph 49, Answering Defendants admit that pursuant to NRS
368A.200(5) the tax imposed by Chapter 368A is not applicable to a variety of
circumstances and further admit that any statutory sections cited therein speak for

themselves.
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Answering paragraphs 50 and 51, Answering Defendants admit that the statutory;
sections cited therein speak for themselves. l

COUNT | - DECLARATORY RELIEF |
Answering paragraph 52, Answering Defendants incorporate by reference each andi
every paragraph above as if fully set forth herein.
Answering paragraph 53, Answering Defendants deny each and every allegation
contained therein.
Answering paragraph 54, Answering Defendants deny each and every allegation
contained therein.
Answering paragraph 55, Answering Defendants are without sufficient knowledge or
information upon which to form a belief as to the truth or falsity of the allegations
contained therein and, upon said ground, deny each and every allegation contained
therein.
Answering paragraph 56, Answering Defendants deny each and every allegation
contained therein.
Answering paragraph 57, Answering Defendants deny each and every allegation
contained therein.

COUNT il - REQUEST FOR REFUND
Answering paragraph 58, Answering Defendants incorporate by reference each and
every paragraph above as if fully set forth herein.
Answering paragraph 59, Answering Defendants deny each and every allegation
contained therein.
Answering paragraph 60, Answering Defendants deny each and every allegation
contained therein.
Answering paragraph 61, Answering Defendants admit that the statutory sections cited
therein speak for themselves and deny each and every remaining allegation contained

therein,

8
Appellants' Appendix Page 300




Attorney General's Office

555 E. Washington, Suite 3900

Las Vegas, NV 89101

—

o W 0O N AW N

46,

47.

48.

49.

50.

IR

COUNT Iil - INJUNCTIVE RELIEF
Answering paragraph 62, Answering Defendants incorporate by reference each and
every paragraph above as if fully set forth herein.
Answering paragraph 63, Answering Defendants are without sufficient knowledge or
information upon which to form a belief as to the truth or falsity of the allegations
contained therein and, upon said ground, deny each and every allegation cohtained
therein.
Answering paragraph 64, Answering Defendants admit only that they intend to enforce
and carry out the provisions of Chapter 368A. Answering Defendants deny each and
every remaining allegation contained therein.
Answering paragraph 65, Answering Defendants are without sufficient knowledge or
information upon which to form a belief as to the truth or falsity of the ailegations
contained therein and, upon said ground, deny each and every allegation contained
therein.
Answering paragraph 66, Answering Defendants are without sufficient knowledge or
information upon which to form a belief as to the truth or faisity of the allegations
contained therein and, upon said ground, deny each and every allegation contained
therein.

AFFIRMATIVE DEFENSES
Plaintiffs’ Complaint fails to state a claim upon which relief may be granted.
Answering Defendants claim all immunities, defenses, exemptions, and limitations on
liability pursuant to the provisions of Chapter 41 of the Nevada Revised Statutes.
Answering Defendants are entitled to qualified immunity as a matter of law.
Answering Defendants are not “persons” for purposes of 42 U.S.C. § 1983 and
therefore no remedy in the form of monetary damages is available under that statute.
Answering Defendants are not “persons” for purposes of 42 U.S.C. § 1983 and

therefore no remedy in the form of injunctive relief is available under that statute.

9- .
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Pursuant to Chapter 368A of the Nevada Revised Statutes. Plaintiffs are not entitled to
an injunction, writ of mandate, or any other legal or equitable process to prevent or
enjoin the collection of the tax, penalty or interest imposed by Chapter 368A.

The Nevada Department of Taxation properly assessed tax as authorized and required
by, and in accordance with, Chapter 368A of the Nevada Revised Statutes and the
applicable Nevada Administrative Code provisions.

Answering Defendants are entitled to sovereign immunity.

This action is barred by Nevada Revised Statutes 41.031 and 41.0337, due to Plaintiffs’
failure to name the State of Nevada as a defendant.

. Answering Defendants allege that at the time of filing of this Answer, all possible
affirmative defenses may have not been alleged pending the development of sufficient
facts after reasonable inquiry; therefore, Answering Defendants reserve the right to
amend this Answer to allege additional affirmative defenses if warranted by subsequent
investigation.

WHEREFORE, Defendants pray that this Court enter judgment in their favor and that

Plaintiffs take nothing by way of their Complaint.

Attorney General's Office
555 E. Washingten, Suite 3900

—_
o

Respectfully submitted:

Dated: March 3, 2008 CATHERINE CORTEZ MASTO

NN RN NN NN NN -
O ~N O hA W N A O O

Attorney General

By.

David J. Popé ~ 7

Sr. Deputy Attorney General
Nevada State Bar #8617
Suzanne M. Warren

Deputy Attorney General
Nevada State Bar #9002

955 E. Washington Ave., #3900
Las Vegas, NV 839101

Attorneys for Defendants

-10- :
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CERTIFICATE OF SERVICE

| certify that | am an employee of the State of Nevada, Office of the Attorney General, and

that on March 4, 2008, | deposited in the U.S. mail, postage prepaid, via First Class Mail, a true

and correct copy of the foregoing Answer, addressed as follows:

Bradley J. Shafer, Esq.

Shafer & Associates, P.C.
3800 Capital City Bivd., Suite 2
Lansing, Ml 48906-2110

e

DATED this 4" day of March, 2008

oMb \ Ao

An employee of the State of Nevada,
Office of the Attorney General
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DIANA L. SULLIVAN, ESQ. - FILED
Nevada Bar #4701

GHANEM & SULLIVAN, LLP .
930 South Fourth Street, Suite 210 fipr 1112 20 Pil 08
Las Vegas, NV 89101

Telephone: (702) 862-4450 p e
Facsimile: (702) 862-4422 (R
Attorneys for Plaintiffs CLERK &7 = 777 Ry

BRADLEY J. SHAFER*
Michigan Bar # P36604

Shafer & Associates, P.C.

3800 Capital City Blvd., Suite 2
Lansing, Michigan 48906-2110
(517) 886-6560 - telephone

(517) 886-6565 - facsimile

Email: shaferassociates@acd.net
* Pending Admission Pro Hac Vice

DISTRICT COURT
CLARK COUNTY, NEVADA

K-KEL, INC., d/b/a Spearmint Rhino

Gentlemen's Club, OLYMPUS GARDEN, Sant’ I}{JO-:' 1;3(554970

INC., d/b/a Olympic Garden, SHAC, LLC, d/b/a] — P~ 0

Sapphire, THE POWER COMPANY, INC, |  AMENDED AFFIDAVIT OF SERVICE
d/b/a Crazy Horse Too Gentlemen’s Club, D. FOR THE NEVADA TAX

WESTWOOD, INC., d/b/a Treasures, and D.L. COMMISSION
FOOD & BEVERAGE OF LAS VEGAS, LLC,
d/b/a Scores,

Plaintiffs,

VS,

NEVADA DEPARTMENT OF TAXATION,
NEVADA TAX COMMISSION, NEVADA
STATE BOARD OF EXAMINERS,

Defendants.

Attached herein is the Amended Affidavit of Service of the Summons and Complaint

RECEIVED
APR 11 2008
(.~ THECOUHI

Appellants” Appendix Page 304

4




A

(]

W -1 SN o kR s

10
1
12
13
14
15
16
17
18
19
20
21
2
23
24
25
26
27
28

‘ . .

on Defendant Nevada Tax Commission.

9%
DATED this day of April, 2008.

GHANEM & SULLIVAN, LLP

By @Mﬂ«}f bl
DIANA L. SULLIVAN, ESQ.
Nevada Bar #4701
930 South Fourth Street, Suite 210

Las Vegas, NV 89101
Attorneys for Plaintiffs
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DISTRICT COURT
CLARK COUNTY, NEVADA
K-KEL, INC., et al,
CASE NO. A554970

Plaintiffs, DEPT NO. IX
Vs

Affidavit of Service: Amended

NEVADA DEPARTMENT OF TAXATION, et al, SUMMONS & COMPLAINT FOR NEVADA
TAX COMMISSION

Defendants,

NEVADA TAX COMMISSION

STATE OF NEVADA )
Ss:
COUNTY OF WASHOE )

KRISTIN_PEREGRIN, hereby states that Affiant is over 18 years of age, and not a party to, nor interested in,
the above-captioned action.
JANUARY 16, 2008, affiant received the Summons and Complaint for service upon Nevada Tax Commission,
Carson City, Nv.
JANUARY 18, 2008 at 2:35 p.m., Affiant personally served a true and cormect copy of the same upon NEVADA
TAX COMMISSION c/o ERIN FIERRO at NEVADA TAX COMMISSION, 1550 College Parkway, Ste. 115, in the City
of Carson, State of Nevada.

FURTHER YOUR AFFIANT SAYETH NAUGHT

| declare under penalty of perjury under the law of the State of Nevada that the foregoing is-tfye and correct.

EXECUTED 09 February, 2008 Vi - e(‘\\
Kristin Peregrin

SUBSCRIBED and SWORN to before me
09 February, 2008 by Kristin Peregrin

CHRISTY GRIFFIN
Notary Public - State of Nevada
Appaintmant Recorded in Washoa County

N (7-3388-2 - Explrag February 14, 2011
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DIANA L. SULLIVAN, ESQ.

Nevada Bar #4701

GHANEM & SULLIVAN, LLP
930 South Fourth Street, Suite 210
Las Vegas, NV 89101

Telephone: (702) 862-4450
Facsimile: (702) 862-4422
Attorneys for Plaintiffs

BRADLEY J. SHAFER*
Michigan Bar # P36604

Shafer & Associates, P.C.

3800 Capatal City Blvd., Suite 2
Lansing, Michigan 48906-2110
(517) 886-6560 - telephone

(517) 886-6565 - facsimile

Email: shaferassociates@acd.net
* Pending Admission Pro Hac Vice

L

FILED
Bk 1112 18 Pl g

DISTRICT COURT

CLARK COUNTY, NEVADA

K-KEL, INC., d/b/a Spearmint Rhino
Gentlemen’s Club, OLYMPUS GARDEN,
INC., d/b/a Olympic Garden, SHAC, LLC, d/b/a
Sapphire, THE POWER COMPANY, INC,,
d/b/a Crazy Horse Too Gentlemen’s Club, D.
WESTWOQOD, INC., d/b/a Treasures, and D 1.
FOOD & BEVERAGE OF LAS VEGAS, LLC,
d/b/a Scores,

Plaintiffs,

VS.

NEVADA DEPARTMENT OF TAXATION,
NEVADA TAX COMMISSION, NEVADA
STATE BOARD OF EXAMINERS,

Defendants.

Attached herein is the Amended Affidavit of Service of the Summons and Complaint

RECEIVED
APR 11 2008
CLERK OF THE Clums

Case No.: AS554970
Dept. No.: IX

AMENDED AFFIDAVIT OF SERVICE
FOR THE NEVADA DEPARTMENT

OF TAXATION
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on Defendant Nevada Department of Taxation.

DATED this {Z) day of April, 2008.

GHAN

By

& SULLIVAN, LLP

4

L i

DIANA L. SULLIVAN, ESQ.

Nevada Bar #4701

630 South Fourth Street, Suite 210

Las Vegas, NV 89101
Attorneys for Plaintiffs
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DISTRICT COURT

CLARK COUNTY, NEVADA

K-KEL, INC_, et al,
CASE NO. A554870
Plaintiffs, DEPT NO. IX
VS
Affidavit of Service: Amended
NEVADA DEPARTMENT OF TAXATION, et al, SUMMONS & COMPLAINT FOR NEVADA

DEPARTMENT OF TAXATION

Defendants,

NEVADA DEFT. OF TAXATION
STATE OF NEVADA )
COUNTY OF WASHOE ) 5
KRISTIN PEREGRIN, hereby states that Affiant is over 18 years of age, and not a party to, nor interested in,

the above-captioned action.

JANUARY 16, 2008, affiant received the Summons and Complaint for service upon Nevada Department of
Taxation, Carson City, Nv.

JANUARY 18, 2008 at 2:35 p.m., Affiant personally served a true and cormrect copy of the same upon NEVADA
DEPARTMENT OF TAXATION c/o ERIN FIERRO at NEVADA DEPARTMENT OF TAXATION, 1550 College

Parkway, Ste. 115, in the City of Carson, State of Nevada.

FURTHER YQUR AFFIANT SAYETH NAUGHT

| declare under penalty of perjury under the law of the State of Nevada that the foregoing is true comect. <

EXECUTED 09 February, 2008 @N\r\) . ,
Kristin Peregrin =~

SUBSCRIBED and SWORN to before me
09 February, 2008 by Kristin Peregnn

. A 7 - ~
fg/]/u,ﬂw
NOT; PUBLIC

CHRISTY GRIFFIN
Notary Public - State of Nevada
Appointmsni Recorded in Washoe County

No: 07-3389-2 - Expires February 14, 2011
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DIANA L. SULLIVAN, ESQ.
Nevada Bar #4701

GHANEM & SULLIVAN, LLP
930 South Fourth Street, Suite 210
Las Vegas, NV 89101

Telephone: (702) 862-4450
Facsimile: (702) 862-4422
Attorneys for Plaintiffs

BRADLEY J. SHAFER*
Michigan Bar # P36604

Shafer & Associates, P.C.

3800 Capital City Blvd., Suite 2
Lansing, Michigan 48906-2110
(517) 886-6560 - telephone

(517) 886-6565 - facsimile

Email: shaferassociates@acd.net
* Pending Admission Pro Hac Vice

DISTRICT COURT

CLARK COUNTY, NEVADA

K-KEL, INC., d/b/a Spearmint Rhino
Gentlemen’s Club, OLYMPUS GARDEN,
INC., d/b/a Olympic Garden, SHAC, LLC, d/b/a
Sapphire, THE POWER COMPANY, INC,,
d/b/a Crazy Horse Too Gentlemen’s Club, D.
WESTWOOD, INC., d/b/a Treasures, and D.1.
FOOD & BEVERAGE OF LAS VEGAS, LLC,
d/b/a Scores,

Plaintiffs,

vS.

NEVADA DEPARTMENT OF TAXATION,
NEVADA TAX COMMISSION, NEVADA
STATE BOARD OF EXAMINERS,

Defendants.

Case No.: A554970
Dept. No.: IX

AMENDED AFFIDAVIT OF SERVICE
FOR NEVADA OFFICE OF THE
ATTORNEY GENERAL

Attached herein is the Amended Affidavit of Service of the Summons and Complaint

RECEIVED
APR 11 2008
("~ QF THE COURT
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on Defendant Nevada Department of Taxation ¢/o Nevada Office of the Attorney General.

DATED this /Z day of April, 2008.

GHANEM & SULLIVAN, LLP

s L Boubbloen,

DIANA L. SULLIVAN, ESQ. .
Nevada Bar #4701

930 South Fourth Street, Suite 210
Las Vegas, NV 89101

Attorneys for Plaintiffs
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DISTRICT COURT
CLARK COUNTY, NEVADA
K-KEL, INC., et al,
CASE NO. AS554970

Plaintiffs, DEPT NO. X
Vs

Affidavit of Service: Amended

NEVADA DEPARTMENT OF TAXATION, et al, SUMMONS & COMPLAINT FOR
DEPARTMENT OF TAXATION
Defendants,
DEPTARTMENT OF TAXATICN

STATE OF NEVADA )
COUNTY OF WASHOE ) 5

KRISTIN PEREGRIN, hereby states that Affiant is over 18 years of age, and not a party to, nor interested in,
the above-capiioned action.

JANUARY 16, 2008, affiant received the Summons and Complaint for service upon Department of Taxation, C/O
NEVADA OFFICE OF THE ATTORNEY GENERAL, Carson City, Nv.

JANUARY 18, 2008 at 3:18 p.m., Affiant personally served a true and correct copy of the same upen
DEPARTMENT OF TAXATION c/o NEVADA OFFICE OF THE ATTORNEY GENERAL, accepted by Depuly Attorney
General, Colleen Hemingway at NEVADA OFFICE OF THE ATTORNEY GENERAL, 100 North Carson St., in the
City of Carson, State of Nevada.

FURTHER YOUR AFFIANT SAYETH NAUGHT

! declare under penalty of perjury under the law of the State of Nevada that th%rég\;omg is tm%
EXECUTED 09 February, 2008 5\/K/

Kristin Peregrin

SUBSCRIBED and SWORN to before me
05 February, 2008 by Kristin Peregrin

CHRISTY GRIFFIN
Naotary Public - State of Nevada
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DIANA L. SULLIVAN, ESQ.
Nevada Bar #4701

GHANEM & SULLIVAN, LLP
930 South Fourth Street, Suite 210
Las Vegas, NV 89101

Telephone: (702) 862-4450
Facsimile: (702) 862-4422
Attorneys for Plaintiffs

BRADLEY J. SHAFER*
Michigan Bar # P36604

Shafer & Associates, P.C.

3800 Capital City Blvd., Suite 2
Lansing, Michigan 48906-2110
(517) 886-6560 - telephone

(517) 886-6565 - facsimile

Email: shaferassociates@acd.net
* Pending Admission Pro Hac Vice

FILED
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DISTRICT COURT
CLARK COUNTY, NEVADA

K-KEL, INC., d/b/a Spearmint Rhino
Gentlemen’s Club, OLYMPUS GARDEN,
INC., d/b/a Olympic Garden, SHAC, LLC, d/b/d
Sapphire, THE POWER COMPANY, INC,,
d/b/a Crazy Horse Too Gentlemen's Club, D.
WESTWOOD, INC., d/b/a Treasures, and D.1.
FOOD & BEVERAGE OF LAS VEGAS, LLC,
d/b/a Scores,

Plaintiffs,

VS.

NEVADA DEPARTMENT OF TAXATION,
NEVADA TAX COMMISSION, NEVADA
STATE BOARD OF EXAMINERS,

Defendants.

Case No.: A554970
Dept. No.: IX

AMENDED AFFIDAVIT OF SERVICE

FOR THE NEVADA BOARD OF
EXAMINERS

Attached herein is the Amended Affidavit of Service of the Summons and Complaint

RECEIVED
APR 11 2008
CLERK OF THE COURT
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on Defendant Nevada Board of Examiners.

v,
DATED this / day of April, 2008.
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GHANEM & SULLIVAN, LLP

By )Qz?w% LI

DIANA L. SULLIVAN, ESQ.
Nevada Bar #4701

930 South Fourth Street, Suite 210
Las Vegas, NV 89101

Attorneys for Plaintiffs
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DISTRICT COURT
CLARK COUNTY, NEVADA
K-KEL, INC, et al,
CASE NO. A554970

Plaintiffs, DEPT NO. IX
V5

Affidavit of Service: Amended

NEVADA DEPARTMENT OF TAXATION, et al, SUMMONS & COMPLAINT FOR NEVADA
STATE BOARD OF EXAMINERS

Defendants,

NV STATE BOARD OF EXAMINERS
STATE OF NEVADA )
Ss:
COUNTY OF WASHOE )

KRISTIN PEREGRIN, hereby states that Affiant is over 18 years of age, and not a party to, nor interested in,

the above-captioned action.

JANUARY 16, 2008, affiant received the Summons and Complaint for service upon Nevada State Board of
Examiners, 209 East Musser St., Carson City, Nv.

JANUARY 18, 2008 at 3:30 p.m., Affiant personally served a true and correct copy of the same upon NEVADA
STATE BOARD OF EXAMINERS c/o Debbie Christensen at 205 E. Musser St., in the City of Carson, State of
Nevada.

FURTHER YOUR AFFIANT SAYETH NAUGHT

—

| declare under penalty of perjury under the law of the State of Nevatia that the foregoi ue and correct.

EXECUTED 05 February, 2008 ; i
LA Kristin Peregrivi—

SUBSCRIBED and SWORN to before me
05 February, 2008 by.Kn'stin Peregri

JESSICA BOYD
Notqry Pu;uc - State of Nevadg !

' ecorded in Washoe Cogn
Na: 02-72700.2 - Expires September 15 zgn '

NOTARY BUBLIC
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PAGE: 001 MINUTES DATE: 04/17/08

CIVIL COURT MINUTES

08-A-554970-C K-Kel Inc vs Nevada Dept Of Taxation

04/17/08 2?:?? ? 00 PLTFS' MTN TO ASSOCIATE COUNSEL BRADLEY
J SHAFER/1

HEARD BY: Jennifer Togliatti, Judge; Dept. 9
OFFICERS: Alan Castle, Court Clerk
PARTIES: NO PARTIES PRESENT

There being no opposition, COURT ORDERED, petition GRANTED. By way of this

minute order Ms. Sullivan to prepare the order and notify all interested
parties.

CLERK'S NOTE: The above minute order has been Distributed to: Ghanem &
Sullivan; and Catherine Cortez Masto, Attorney General.
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355 E. Washington, Sunte 3960
Las Vegas, NV £9101
._L
rS

Arterney Goneral's Gifioe

MQT

CATHERINE CORTEZ MASTO
Attarngy General

DAVID J. PQRE

&r. Deputy Attorney Genegral
Nevada State Bar #8817

BLAKE A. DOERR

Deputy Atterney General

Nevada State Bar #9001

586 E. Washington Ave., Suite 3900
L as Vegas, Nevada 89101

(702) 486-3420

(702) 486-34186 fax

Atterneys for the Nevada Defendants

DEJA VU SHOWGIRLS OF LAS VEGAS,
LLE, dibfa Déja Vu Showgirls, LITTLE
RDARLINGS OF LAS VEGAS, LLC d/b/a
Little Darlings, K-KEL, INC., d/b/a
Spearmint Rhino Gentlemen's Club,
OLYMPUS GARDEN, INC., d/b/a Qlympic
Garden, SHAG, LG, d/b/a Sapphire, THE
POWER COMPANY, INC., d/b/a Crazy
Harse Too Gentlemen’s Ciub, D.
WESTWOOD, INC., d/b/a Treasures, and
B.1. FOOD & BEVERAGE OF LAS VEGAS, | Date of Hearing:
LLC, dib/a Seores, Time of Hearing:

ETEN
APR ¢ 7 2008 |}

Case No. AR33273
Dept. No. IX

MOTION TQ DISMISS

Plaintiff(s),
VE,

NEVADRA DERARTMENT QF TAXATION,
NEVADA TAX COMMISEION, NEVABRA
STATE BOARD OF EXAMINERS, and
MICRELLE JACGRBS, in her official
capagity anly,

Refendants.

RISTRICT COURY
CLARK COUNTY NEVADA

GCOME NOW, Defendants Depariment of Taxatien, Nevada Tax Cammissian,

Nevada State Board of Examiners, and Michele Jacobs, in her official capacity only, by
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Adtorney Crenerdl's Bffce
#55 £, Washingon, Suite 39006
Las Viegas, NV 89141

——

and through their aftarneys, Catherine Cortez Maste, Attarney General, David J. Pope,
Senior Deputy Attorney General, and Blake A. Doerr, Deputy Aftorney General, and
hereby move this Court for an Order dismissing the Complaint in its entirety or, in'th_e
alternative, an Order dismissing certain Plaintiffs er causes of action from the
Compiaint,

This Motion is made and based on all pleadings and papers on file, the
attached Memorandum of Points and Authorities and any oral arguments the Court

may allow at the time of the hearing on this matter.

Respestfully submitted:

Dated April /¥, 2008 CATHERINE CORTEZ MASTO
Attarray Geperal

David J. Pops

Sr. Deputy Attorney General
Nevada State Bar #8617

Blake A, Doerr

Nevada State Bar #9001

385 E. Washington Ave., #3900
Lags Vegas, NV 89104
Atterneys far Defendants
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355 £. Washinpton, Sune 39060
—
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Attorney Geoeral's Office

NOTICE OF MOTION

PLEASE TAKE NOTICE that the foregoing Motion to Dismiss will be heard

before the above-entitled Court on the ___ day of __ , 2008 at

in Department IX or as soon thereafter as counsel may be heard.

Respectfully submitted,

Dated April _/5 , 2008 CATHERINE CORTEZ MASTO
Alterney General

By: . ’;9”’///7/“_ -
David J. Popé
Sr. Deputy Attorney General
Nevada State Bar #8617
Blake A, Doerr
Nevada State Bar #9001
556 E. Washington Ave., #3900
l.as Vagas, NV 89101
Attorneys for Defendants
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MEMORANDUM OF POINTS AND AUTHORITIES
Il

BACKGROUND

PLAINTIFFS are owners of a number of exoti¢c dancing establishments.
PLAINTIFFS allege that the Live Entertainment Tax (LET), established by Chapter
368A of the Nevada Revised Statutes, is an impermissible state tax. DEFENDANTS
are the various agencies of the State of Nevada which administer and coilect the LET
and approve refunds thereof. PLAINTIFFS allege that the LET is an unconstitutional
infringement by the State of Nevada on constitutionally protected expression, Plaintiffs
seek as their remedy: (1) an injunction enjoining the Defendants from enforcing the
provisions of the LET; (2) a refund of all LET payments that have been “involuntarily”
made; (3) a declaration that the LET is unconstitutional; and, {4) an award for

damages, costs and fees pursuant to 42 U.S.C. §1988.

PROCEDURAL HISTORY

On December 19, 2006, PLAINTIFFS filed their Complaint. In January of 2007,
Plaintiffs K-KEL, INC., OLYMPUS GARDEN, INC., SHAC, LLC, THE POWER
COMPANY, INC., D. WESTWOOD, INC., and D.l. FOQD & BEVERAGE OF LAS
VEGAS, LLC (hereinafter "K-KEL PLAINTIFFS"} requested refunds for LET paid for
January, February, March and April 2004. The other two Plaintiffs, DEJA VU
SHOWGIRLS QF LAS VEGAS, LLC and LITTLE DARLINGS OF LAS VEGAS, LLC,
have not made a claim for a refund. The Department of Taxation denied the requested
refunds. K-KEL PLAINTIFFS appealed the denial of the refunds to the Nevada Tax
Commission who also denied the refund requests. K-KEL PILLAINTIFFS then filed a
separate Complaint nearly identical to the instant Complaint, That case is Clark
County District Court Case Number A554970, which is pending in this very Court.

/1
/1
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This matter should be dismissed in its entirety because none of the
PLAINTIFFS had pursued their administrative remedies before the fiting of this
Complaint, therefore, this Court lacks subject matter jurisdiction over their claims.
Furthermore, Plaintiffs DEJA VU SHOWGIRLS OF LAS VEGAS, LLC and LITTLE
DARLINGS OF LAS VEGAS, LLC should be dismissed from the action entirely
because they have never requested a refund as is required by statute.

In the interest of judicial economy, the COMPLAINT should be dismissed in its
entirety as only the K-KEL PLAINTIFFS may bring this type of action and they have
done so, for all intents and purposes, in the matter pending against the same

Defendants in this very Court under Case Number A554970.

It
ARGUMENT

A, PLAINTIFFS HAD NOT EXHAUSTED THEIR ADMINISTRATIVE
REMEDIES AT THE TIME THEY FILED THEIR COMPLAINT AND HAVE
DEPRIVED THIS COURT OF SUBJECT MATTER JURISDICTION

“A-taxpayer must exhaust its administrative remedies before seeking judicial
relief: failure to do so deprives the district court of subject matter jurisdiction.” Gounty

of Washoe v. Golden Road Motor Inn, 105 Nev. 402, 403-404, 777 P.2d 358, 359

(1989). “If a statutory procedure exists for the recovery of taxes erroneously collected,
that procedure ordinarily must be followed before commencing suit in district court.” Id,
(emphasis added). N.R.S. § 368A.280(2) provides the statutory procedure for

recovering LET erroneously collected. It provides:

No suit or proceeding may be_maintained in any court for the recovery of
any amount alleged to have heen erroneously or illegally determined or
collected unless a claim for refund or credit has been filed. (emphasis
added).

I
/!
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In addition, N.R.8. § 368A.260 provides specific proceduras which a taxpayer
must follow when requesting a refund or credit for alleged errongously coliected taxes.
Relevant to the instant action are the following provisions:

No refund may be allowed unlsss a claim for it is filed with . . . {tlhe
Departmant . . .. A claim must be filad within 3 years after the last day

of the menth foliowmg the reperting period for whieh the overpaymeant was
made. e after the explratlan of the period
specified far fmng claims for refund unless a claim for eredit is filed with
the . . . Depariment within that perled. Each claim must be in writing and
rust state the specifie grounds uper which the elaim is founded.

N.R.S. § 368A.2680 (emphasis added).

Only in certain instances, may a party not first exhaust its administrative

remedies before proceeding to dlstrict court. Malecon Tobageo, LLC. v. State ex rel,

Dept. of Taxation, 118 Nev. 837, 839, 88 P.3d 474, 476 (2002). The court may not
require exhaustion when the issues: (1) "relate golely {o the interpretation or
constitutionality of a statute”; or, (2) when resart to administrative remedies would be
futile. Id. (emphasis added). Furthermore, only constitutional challenges which do not
involve factual determinations (i.e. facial challenges as opposed to as-applied
challenges) may be considered by the Court before requiring axhaustion of the
administrative ramedies. Id. at 841.

PLAINTIFFS Complaint contains @ request for an injunction, a refund of all LET
payments and fees and costs in addition te a declaration that the LET is
unconstitutional. Therefore, this Complaint does net relate solely to the eonstitutionality
of the statute in question. In addition, PLAINTIFF8 have not alleged and had not
established that resort to administrative remedies would be futile. PLAINTIFFS simply
had no right to file this Complaint befere pursuing and ekhausting their administrative

remedies,
Additionally, RLAINTIFFS did ngl request @ refund before they filed this
Complaint. N.R.8. § 368A.2680(2) provides:
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Mo suit or praceeding may be maintained in any caurt far the recovery of
any amount allgged ta have been grreneausly ar illegally determined or

collected unless a claim for refund or credit has been filed. (emphasis
added).

And, N.R.S. § 368A.260 (1)(a)(2) provides; "A claim must be filed within 3 years aftar
the last day of the manth following the reporting period for which the overpayment was
made.” Moreover, N.R.8. § 388A.290 limits the claims which a Plaintiff may bring
against the Department to the claims which were contained in the original elaim for

refund. It provides, in relevant pari;

Within 90 days after a final degision upen g claim fil

*m is randared by . . . [tlhe Nevada Taﬂommuaamn'
ing af act:an agalnst the Department [of Taxation] on the gr g_gg§

N.R.& § 368&299{1) (amghasis added).

1. RLAINTIFFS DEJA VU SHOWGIRLS OF LAS VEGAS, LL.G and
LITTLE DARLINGS OF LAS VEGAS, LLG HAVE NOT EVEN FILED A
REQUEST FOR REFUND AND SHQULD BE DISMISSED

PLAINTIFFS DEJA VU SHOWGIRLS OF LAS VEGAS, LLC and LITTLE
DARLINGS OF LAS VEGAS, LLE have not, {o date, even filed a request for refund.
As previously stated, N.R.8. § 368A.280(2) requires the filing of a claim for refund
before a case ean praceed to District Court. Pursuant to 260(1)(a), no refund can be
allowed unless a claim is filed, Based upen the statutory previsions and case law
discussed abave, this Court lacks subject matter jurisdiction aver the claims of these
Plaintiffs and DEJA VU SHOWGIRLS OF LAS VEGAS, LLC and LITTLE DARLINGS
QF LAS VEGAS, LLC shaould be dismissed from this action.

2. THE REMAINING PLAINTIFFS HAR NOT FILED GLAIMS FGR
REFUNDS PRIOR TO FILING THE €OMPLAINT IN THE INSTANT CASE
The remaining PLAINTIFF8 made no claim for refund prior to filing the

Complaint in the instant case and simply had ne basis on which to file it. Their right to
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do so did net vest until after a final decision was made by the Nevada Tax Commission
and would be limited to the "grounds set forth in the original claim.” N.R.8, §
368A.2906(1). Thus, while the remaining PLAINTIFFS, a lc.a. the K-KEL PLAINTIFFS,
rmay argue that they subsequently complied with the administrative proeedures in
requesting a claim prior te filing their Complaint in Case No. A854970, that request
does not relate back. The filing of the Complaint in the case at hand was simply
premature and should be dismissed.

The remaining PLAINTIFFS filed writien requests for refunds after they filed the
instant Complaint. The statutes and the cases reflect the clear statutory intent to have
a party proceed through the administrative pracess to a final decision by the Nevada
Tax Commission before they proceed to the district court and here, PLAINTIFFS have
not dane that.

By net exhausting their administrative remedies befere filing this Complaint,
PLAINTIFFS have deprived this court ef subject matter jurisdictien and the entire

Complaint should be dismissed.

B. PLAINTIFFS HAVE NO RIGHT A8 A MATTER OF LAW TO THE
INJUNCTIVE RELIEF REQUESTER

RPLAINTIFFS are not entitled to injunetive relief. N.R.8. § 368A.280(1) provides:;

Ne_injunction, writ of mandate or other legal or equitable
RIOcEse may isaue in any suil, astion ar proceeding in any
caurt against this State or against any efficer of the State to
prevent ar enjein the cellection under this ehapter of the tax
impased by this chapter ar any amount of tax, penalty ar
interest required to be collected. (empbasis added).

Here, PLAINTIFFS have requested “beth a preliminary and permanant (sic)
enjoining the Defendants, as well as their officers, agents, employees and
representatives, from enforcing Chapter 388A against the Plaintiffs and/or from
collecting the Live Entertainment Tax against the Plaintiffs.” See PLAINTIFFS’
COMPLAINT at p. 13, . 13 et seq. Based on the plain meaning of the statute, the
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PLAINTIFFS have no right to any of the requested injunctive relief as a matter of law.
To allow the claims for injunctive relief would usurp the entire regulatory scheme.
Additionally, PLAINTIFFS understood that they had no right to injunctive relief
when they prepared their Complaint as evidenced by PLAINTIFFS' statement at p. 10,
I. 16-17: “Plaintiffs have no ability to seek injunctive relief in state court against
collection of the Live Entertainment Tax.”
In sum, the claims for injunctive relief are not allowed as a matter of law and

those claims should be dismissed from this Complaint in their entirety.

C. CONSOLIDATION IS IMPROPER

PLAINTIFFS will likely argue that their subsequent action should be
consolidated into this action. However, such consolidation is inappropriate because
the right to sue did not vest until the Plaintiffs pursued and exhausted their
administrative remedies. The statutory scheme was designed to give deference to the
administrative agency. That deference is granted because the administrative agency,
and not the Court, is “especially equipped to inquire . . . into the facts.” Malecon, 118
Nev. 837, 840, 59 P.3d 474, 476,

The Legislature saw fit to enact the LET, granted the Defendants the right to
enforce and collect and approve refunds of the LET and established procedures for a
taxpayer to appeal enforcement of the LET. The Plaintiffs who chose to follow the
administrative procedures established their right to pursue a refund for the period
provided by the statute. On the other hand, certain Plaintiffs have never requested a
refund. It is simply not permissible and severely prejudicial to the Defendants to lump
the Plaintiffs who have not taken the appropriate steps in with those who
have. Furthermore, N.R.S. § 368A.2680 establishes the statutory period in which to file

a request for refund. it provides:

A claim must be filed within 3 years after the last day of the manth

following the reperting period far which the overpayment was made . . |

No credit may be allowed after the sxpiration of the peried specified for

filing claims for refund unless_a claim for credit is filed with the Board or
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the Department within that period . . . Failure to file a claim within the time
prescribed in this chapter censtitutes a waiver of any demand against the
State on account of overpayment. (emphasis added).

PLAINTIFFS DEJA VU SHOWGIRLS OF LAS VEGAS, LLC and LITTLE
DARLINGS OF LAS VEGAS, LLC have never made a request for refund. Since they
have not made a refund request, they have not yet established a right to any refund
whatsoever. PLAINTIFFS DEJA VU SHOWGIRLS OF LAS VEGAS, LLC and LITTLE
DARLINGS OF LAS VEGAS, LLC should not be gifted any rights they have not

preserved merely as a result of consolidation.

D. PLAINTIFFS’ COMPLAINT IS PROCEDURALLY DEFICIENT

NRCP 8(a) provides: "Where a claimant seeks damages of more than $10,000,
the demand shall be for damages "“in excess of $10,000” without further specification of
amount.”

PLAINTIFFS' Complaint simply contains a request for an “Entry of an award of
damages against Defendants” and a refund of all LET payments “involuntarily” made.
This leaves Defendants and the Court to guess what PLAINTIFFS are requesting.

PLAINTIFFS’ Complaint is deficient in that they have not made a proper prayer

for relief.

il
CONCLUSION

Dismissing this Complaint does not limit the PLAINTIFFS’ claim that the LET is
unconstitutional on its face. That issue is preserved in the subsequent Complaint filed
by the K-KEL PLAINTIFFS.

With respect to their claim that they are entitled to attorneys’ fees and costs,
PLAINTIFFS did not request that relief in their subsequent Complaint.

In the interest of judicial economy, this matter should be dismissed in its entirety

as the only Plaintiffs who have exhausted their administrative remedies have, for all
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intents and purposes, the same matter pending against the same Defendants in this

very Court under Case Number A554970.
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CERTIFICATE OF SERVICE

I certify that | am an employee of the State of Nevada, Office of the Attorney General, and
that on April 18, 2008, | served the foregoing Motion to Dismiss by mailing a copy thereof, via

first class, postage- paid mail, addressed as follows:

Diana L. Sullivan, Esq.
Ghanem & Sullivan

8861 W. Sahara Ave., #120
Las Vegas, NV 89117

Bradiey J. Shafer, Esq.

Shafer & Associates, P.C.
3800 Capital City Blvd., Ste. #2
Lansing, Ml 48906

DATED this ﬁ day of April, 2008

[N
By: A&Cﬂ& N Al A A e

An employee of the State of Nevada,
Office of the Attorney General
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DIANA L. SULLIVAN, ESQ.
Nevada Bar #4701

GHANEM & SULLIVAN, LLP
930 South Fourth Street, Suite 210
Las Vegas, NV 89101

Telephone: (702) 862-4450
Facsimile: (702) 862-4422
Attorneys for Plaintiffs

BRADLEY J. SHAFER*
Michigan Bar # P36604

Shafer & Associates, P.C.

3800 Capital City Blvd., Suite 2
Lansing, Michigan 48906-2110
(517) 886-6560 - telephone

(517) 886-6565 - facsimile

Email: shaferassociates@acd.net
* Pending Admission Pro Hac Vice

DISTRICT COURT
CLARK COUNTY, NEVADA

K-KEL, INC., d/b/a Spearmint Rhino
Gentlemen’s Club, OLYMPUS GARDEN,
INC., d/b/a Olympic Garden, SHAC, LLC, d/b/a
Sapphire, THE POWER COMPANY, INC,,
d/b/a Crazy Horse Too Gentlemen's Club, D.
WESTWOOD, INC., d/b/a Treasures, and D.1.
FOOD & BEVERAGE OF LAS VEGAS, LLC,
d/b/a Scores,

Plaintiffs,
VvS.
NEVADA DEPARTMENT OF TAXATION,

NEVADA TAX COMMISSION, NEVADA
STATE BOARD OF EXAMINERS,

Defendants.

8002 § 8 ¥dY
354

ORDER ADMITTING TO PRACTICE

o OAGHA o /L

“FILED
fen 23 11 08 AH "88

G%HE COURT

Case No.: A554970
Dept. No.: IX

BRADLEY J. SHAFER, ESQ. having filed his Motion to Associate Counsel under

Nevada Supreme Court Rule 42, together with a Verified Application for Association of

-1-

RECEIVED

MAR 14 2008
DEPT [y
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Counsel, a Certificate of Good Standing for the states of Michigan and Arizona, and the State
Bar of Nevada Statement; said application having been noticed, no objections having being
made, and the Court being fully apprised in the premises, and good cause appearing, it is
hereby

ORDERED, that said application is hereby granted, and Bradley J. Shafer, Esq. is

hereby admitted to practice in the above-entitled Court for the purposes of the above entitled

matter onl y. N 2 ) )

b
DATED this g(zl 2 day of Mgfch, 2008.
@STRICT C@T JUDGE O

Submitted by:

GHANEM & SULLIVAN, LLP

Dl  Aullias
DIANA L. SULLIVAN, ESQ.

Nevada Bar #4701

930 South Fourth Street, Suite 210
Las Vegas, NV 89101

Attorneys for Plaintiffs

2-
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DIANA L. SULLIVAN, ESQ.
Nevada Bar #4701

GHANEM & SULLIVAN, LLP
930 South Fourth Street, Suite 210
Las Vegas, NV 89101

Telephone: (702) 862-4450
Facsimile: (702) 862-4422
Attorneys for Plaintiffs

BRADLEY J. SHAFER*
Michigan Bar # P36604

Shafer & Associates, P.C.

3800 Capital City Blvd., Suite 2
Lansing, Michigan 48906-2110
(517) 886-6560 - telephone

(517) 886-6565 - facsimile

Email: shaferassociates@acd.net

* Pending Admission Pro Hac Vice

aduiM]

DISTRICT COURT
CLARK COUNTY, NEVADA

K-KEL, INC., d/b/a Spearmint Rhino
Gentlemen’s Club, OLYMPUS GARDEN,

INC., d/b/a Olympic Garden, SHAC, LLC, d/b/a

Sapphire, THE POWER COMPANY, INC.,
d/b/a Crazy Horse Too Gentlemen’s Club, D.
WESTWOQOD, INC., d/b/a Treasures, and D.1.

FOOD & BEVERAGE OF LAS VEGAS, LLC,

d/b/a Scores,
Plaintiffs,

V8.

NEVADA DEPARTMENT OF TAXATION,
NEVADA TAX COMMISSION, NEVADA
STATE BOARD OF EXAMINERS,

Defendants.

Case No.:
Dept. No.:

A554970
IX

NOTICE OF ENTRY OF ORDER

PLEASE TAKE NOTICE that an Order was entered in the above-entitled action on the

APR 2 9 2008
CLERX OF THZ O0YH
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23" day of April, 2008 a copy of which is attached.

h,
DATED this day of April, 2008.

GHANEM & SULLIVAN, LLP

By

DIANA L. SULLIVAN, ESQ.
Nevada Bar #4701

930 South Fourth Street, Suite 210
Las Vegas, NV 89101

Attorneys for Plaintiffs

CERTIFICATE OF SERVICE BY FACSIMILE AND REGULAR MAIL

1 hereby certify that on the ﬂn_“ 8 day of Aprl, 2008, the foregoing ORDER
ADMITTING TO PRACTICE was served on the party(ies) by faxing a copy and mailing of

same in the United States mail, postage prepaid thereon, addressed as follows:

David J. Pope, Esq.

Deputy Attorney General

555 E. Washington Avenue, Suite 3900
Las Vegas, Nevada 89101

Facsimile: (702) 486-3416

Attorneys for Defendants

Oepadn (ke

an e@oyee of@’HANEM & SULLIVAN, LLP
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DIANA L. SULLIVAN, ESQ.
Nevada Bar #4701

GHANEM & SULLIVAN, LLP
930 South Fourth Street, Suite 210
Las Vegas, NV 89101

Telephone: (702) 862-4450
Facsimile: (702) 862-4422
Attorneys for Plaintiffs

BRADLEY . SHAFER*
Michigan Bar # P36604

Shafer & Associates, P.C.

3800 Capital City Blvd., Suite 2
Lansing, Michigan 48906-2110
(517) 886-6560 - telephone

(517) 886-6565 - facsimile

Email: shaferassociates@acd.net
* Pending Admission Pro Hac Vice

K-KEL, INC., d/b/a Spearmint Rhino
Gentlemen’s Club, OLYMPUS GARDEN,
INC., d/b/a Olympic Garden, SHAC, LLC, d/b/a
Sapphire, THE POWER COMPANY, INC.,
d/b/a Crazy Horse Too Gentlemen's Club, D.
WESTWOOD, INC.,, d/b/a Treasures, and D.1.
FOOD & BEVERAGE OF LAS VEGAS, LLC,
d/b/a Scores,

Plaintiffs,

Vs.

NEVADA DEPARTMENT OF TAXATION,
NEVADA TAX COMMISSION, NEVADA
STATE BOARD OF EXAMINERS,

Defendants.

T FILED
fen 23 1108 A "08

CLERK

DISTRICT COURT
CLARK COUNTY, NEVADA

Case No.: AS554970
Dept. No.: IX

ORDER ADMITTING TO PRACTICE

BRADLEY J. SHAFER, ESQ. having filed his Motion to Associate Counsel under

Nevada Supreme Court Rule 42, together with a Verified Application for Association of

-1-
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Counsel, a Certificate of Good Standing for the states of Michigan and Arizona, and the State
Bar of Nevada Statgment; said application having been noticed, no objections having being
made, and the Court being fully apprised in the premises, and good cause appearing, it is
hereby

ORDERED, that said application is hereby granted, and Bradley J. Shafer, Esq. is

hereby admitted to practice in the above-entitled Court for the purposes of the above entitied

matter only.
DATED this a[ da)og_/aai?(whrﬁ)os.
JENNIFER P. TOGUATTI
DISTRICT COURT JUDGE
Submitted by:

GHANEM & SULLIVAN, LLP

Ui Al
DIANA L. SULLIVAN, ESQ.

Nevada Bar #4701

930 South Fourth Street, Suite 210
Las Vegas, NV 89101

Attorneys for Plaintiffs
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DIANA L. SULLIVAN, ESQ.
Nevada Bar #4701

GHANEM & SULLIVAN, LLP
930 South Fourth Street, Suite 210
Las Vegas, NV 89101

Telephone: (702) 862-4450
Facsimile: (702) 862-4422
Attorneys for Plaintiffs

BRADLEY J. SHAFER,
Michigan Bar No. P36604*
SHAFER & ASSOCIATES, P.C.
3800 Capital City Blvd., Suite #2
Lansing, Michigan 48906-2110
Telephone: (517) 886-6566
Facsimile: (517) 886-6565
Attorneys for Plaintiffs
*Admitted Pro Hac Vice

Electronically Filed
05/09/2008 10:56:42 AM

C@«(\X@q -

CLERKQ\)F THE COURT

DISTRICT COURT

CLARK COUNTY, NEVADA

DEJA VU SHOWGIRLS OF LAS VEGAS,
L.L.C., d/b/a Deja Vi Showgirls, LITTLE
DARLINGS OF LAS VEGAS, L.L.C., d/b/a
Little Darlings, K-KEL, INC., d/b/a Spearmint
Rhino Gentlemen’s Club, OLYMPUS
GARDEN, INC., d/b/a Olympic Garden,
SHAC, L.L.C. d/b/a Sapphire, THE POWER
COMPANY, INC., d/b/a Crazy Horse Too
Gentlemen’s Club, D, WESTWOOD, INC,,
d/b/a Treasures, and D.I. FOOD &
BEVERAGE OF LAS VEGAS, LLC, d/b/a

Scores,

Plaintiffs,
VS.

NEVADA DEPARTMENT OF TAXATION,
NEVADA TAX COMMISSION, NEVADA
STATE BOARD OF EXAMINERS, and
MICHELLE JACOBS, in her Official Capacity
Only,

Defendants.

Case No.: A533273
Dept. No.: IX
Docket

PLAINTIFFS’ OPPOSITION TO

DEFENDANTS’
MOTION TO DISMISS

Date of Hearing: June 17, 2008
Time of Hearing: 9:00 a.m.

-1-
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COME NOW Plaintiffs, by and through their attorneys of record, Diana L. Sullivan,
Esq. of the law firm of GHANEM & SULLIVAN, LLP, and Bradley J. Shafer, Esq. of the law
firm of SHAFER & ASSOCIATES, P.C., and hereby file this Opposition to the Defendants’
Motion to Dismiss. This Opposition is made and based upon the following Points and
Authorities, the exhibits attached theréto, the underlying pleadings and their exhibits, all of

the pleadings on file herein, and the argument of counsel at the time of the hearing.

DATED this 9th day of May, 2008,

-

By m% éwég{

DIANA L. SULLIVAN, ESQ.
Nevada Bar #4701

930 South Fourth Street, Suite 210
Las Vegas, NV 89101

Attorneys for Plaintiffs

GHANEIZjL SULLIVAN, LLP

BRADLEY J. SHAFER,
Michigan Bar No. P36604*
SHAFER & ASSOCIATES, P.C.
3800 Capital City Blvd., Suite #2
Lansing, Michigan 48906-2110
Attorneys for Plaintiffs
*Admitted Pro Hac Vice

2.
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MEMORANDUM OF POINTS AND AUTHORITIES

L BACKGROUND AND FACTS

Plaintiffs operate commercial establishments in Las Vegas which present live exotic
performance dance entertainment to the consenting adult public. This entertainment
constitutes speech, expression, and a form of assembly protected not only by Article I, §§ 9
and 10 of the Nevada Constitution, but the First and Fourteenth Amendmehts to the United
States Constitution as well.' Defendants have taken the position that Plaintiffs’
establishments are subject to N.R.S. Chapter 368A, which imposes a tax on live

entertainment. Plaintiffs contend that the Live Entertainment Tax (hereinafter sometimes

' Exotic dancing, in the form of clothed, “topless,” and even fully nude entertainment, falls
within the scope of the liberties, including the right to free expressive association, afforded by
the First Amendment. See, e.g., Barnes v. Glen Theatre, Inc., 501 U.S. 560, 565, 111 S.Ct.
2456, 115 L.Ed.2d 504 (1991) (nude dancing receives protections under the Constitution); City
of Erie_v. Pap’s A.M., 529 U.S. 277, 289, 120 S.Ct. 1382, 146 L.Ed.2d 265 (2000) (same);
Schad v. Borough of Mt. Ephraim, 452 U.S. 61, 65-66, 101 S.Ct. 2176, 68 L.Ed.2d 671

(1981) (“Nor may an entertainment program be prohibited solely beéause it displays the nude
human figure. ‘[N]udity alone’ does not place otherwise protected material outside the mantle
of the First Amendment. . . . Furthermore, . . . nude dancing is not without its First Amendment
protections form official regulation™); and Deja Vu of Nashville, Inc. v. Metropolitan

Government of Nashville and Davidson County, 274 F.3d 377, 396 (6th Cir. 2001), citing
Roberts v. United States Javcees, 468 U.S. 609, 622, 104 S.Ct. 3244, 82 L.Ed.2d 462 (1984)

(Court held that “the First Amendment protects the entertainers and audience members’ right to

free expressive association. They are certainly engaged in a ‘collective effort on behalf of -

shared goals.’”).

23
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simply the “LET™) is facially unconstitutional in that it is violative of the constitutional
protections enumerated above.”

In order to safeguard those rights from being trampled, Plaintiffs filed this instant
lawsuit, in addition to the other administrative and judicial proceedings described below.
After having convinced the federal district court here in Las Vegas to dismiss a similar action
of these same Plaintiffs based upon a claim that the court lacked jurisdiction over those claims
(specifically for the reason that a “plain, speedy and efficient remedy” existed for these
Plaintiffs in state court), Defendants now seek to dismiss — also on jurisdictional grounds —
this action as well.

What should be most persuasive to-this Court in rejecting the Defendants’ motion is
the simple fact that these very same Defendants have argued both to the federal district court
and to the Ninth Circuit United Sfates Court of Appeals that the federal courts do not have
jurisdiction over the Plaintiffs’ constitutional claims because the Plaintiffs have the right to
adjudicate those claims in the very state court proceeding which Defendants now seek to
dismiss by way of this motion.

II. PROCEDURAL HISTORY

In 2006, Plaintiffs filed suit in the Umited States District Court for the District of
Nevada, Case Number CV-5-06-00480-RLH-RIJJ, seeking the same remedies sought in the
instant lawsuit: A declaration that the LET is unconstitutional, an injunction against the

enforcement of Chapter 368A of the Nevada Revised Statutes (“Chapter 368A”), and return of

2 Indeed, two recent decisions — one out of the Seventh Circuit United States Court of

Appeals and another out of a trial court in Texas — have invalidated similar types of laws.

See Exhibits 1 and 2.

-4
Appellants' Appendix Pag

e 338



A o e T = o S T L

o T R T 0 L T o T s L L T e T e o L Y
” o e - 7 e Y =T N = T+« IR I <= WS OF . TR S 'S T 0 T P

the live entertainment taxes that had been paid. These same Defendants filed a motion to
dismiss the federal action, claiming that the Tax Injunction Act (“TIA™), 28 U.S.C. § 1341,
precluded the federal court from having jurisdiction over the claims because there existed a
“plain, speedy, and efficient remedy” in state court. The district court dismissed Plaintiffs’
complaint on that basis (Exhibit 3), and Plaintiffs appealed that dismissal to the United States
Court of Appeals for the Ninth Circuit. Briefs have been filed in that case, and the appeal will
be submitted to the panel without oral argument on May 15, 2003.

In order to prevent their constitutional rights from further violation, Plaintiffs filed this
instant actton in December 2006. The Parties agreed, however, to extend the date for the

Defendants to answer that complaint because, in an abundance of caution, a number these

Plaintiffs filed, at approximately the same time, administrative claims for refunds which,

{ theoretically, are statutory prerequisites to the filing of this instant action (the Defendants raise

this aspect of the LET in their motion to dismiss, and this issue will be discussed in greater
detail below).

Specifically, on February 27, 2007, within the three year statutory period under N.R.S.
§ 368A.260(1) for the filing of such claims, Plaintiffs K-Kel, Inc., OIympu's Garden, Inc.,
SHAC, LLC, The Power Company, Inc., D.Westwood, Inc. and D.L Food & Beverage of Las
Vegas, LLC (identified in Defendants’ Motion to Dismiss and herein as the “K-Kel Plaintiffs”)

filed individual requests for refunds of the LET.” A redacted copy of one df those refund

3 Plaintiffs Deja Vu Showgirls of Las Vegas, LLC, and Little Darlings of Las Vegas,
LLC (the “Deja Vu Plaintiffs™), did not become subject to the LET until Chapter 368A was
amended in June of 2005, to reduce the seating capacity required for a facility to be subject to

the LET from 300 to 200 persons. See N.R.S. § 368A.200(5)(d). Pursuant to N.R.S. §
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requests is attached as Exhibit 4, which illustrates that the sole basis for the request for refund
was the asserted unconstitutionality, and therefore inapplicability to the Plaintiffs, of the LET.

The K-Kel Plaintiffs’ requests for refunds were all summarily dented by the Nevada
Department of Taxation on Aprl 3, 2007 (example copy attached as Exhibit 5). Those
Plaintiffs all filed timely notices of administrative appeals, aﬁd the Nevada Tax Commission
(“Commission™) held hearings regarding the first set of denials in July and August of 2007.
Aﬂer the submission of materials and oral argument, the Nevada Tax Commission denied
Plaintiffs’ appeals in October of 2007 (Exhibit 6). On January 9, 2008, in ac'cordance with
N.R.S. §§ 368A.290(1)(b) and 368A.300(3)(b), which govern adverse decisions by the Nevada
Tax Comrhission, the K-Kel Plaintiffs timely filed a judicial complaint for refund, declaratory
relief, injunctive relief, and damages. That action is also pending before this Honorable Court,
and was assigned Case No. A554970. The partif:s. to this action then agreed that the
Defendants would answer the complaint in this matter in accordance with their deadline to
answer that connected Iawsilit.

Defendants filed answers to both complaints on March 3, 2008, and submitted this
instant motion to dismiss on April 18, 2008. To date, the only motion pending in either of the
cases before this Honorable Court is the instant motion to dismiss.
vy
vy

/1

368A.260(1), the statutory three year period for those two Plaintifts to file their administrative
requests for refunds will not then expire until later this year, and those Plaintiffs are not

required to have, and have not yet filed administrative claims for refund.
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III. POINTS AND AUTHORITIES

A.  PLAINTIFFS DO NOT NEED TO EXHAUST THEIR
ADMINISTRATIVE REMEDIES PRIOR TO THE TIME OF THE
FILING OF THEIR COMPLAINT IN ORDER FOR THIS COURT TO
HAVE SUBJECT MATTER JURISDICTION OVER THEIR CLAIMS,

Defendants argue that Plaintiffs had not exhausted their administrative remedies at the

[time they filed their complaint and that, therefore, this Court does not have subject matter

jurisdiction over this action. Defendants’ Motion, p. 5-8. As admitted by the Defendants in the
related federal proceedings, however, exhaustion of administrative remedies is not a
prerequisite for the filing of this lawsuit.

First, as a general proposition, the United States Supreme Court has observed that a
person suffering a deprivation of their federal constitutional rights should not have to exhaust
state administrative remedies as a condition to bringing suit to protect those liberties. The
Court has “on numerous occasions rejected the argument that a civil 'rights action under 42
U.S.C. § 1983 should be dismissed where the plaintiff has not exhausted state administrative

remedies.” Patsy v. Bd. of Regents of Florida, 457 U.S. 496, 500, 102 S.Ct. 2557, 73

L.Ed.2d 172 (1982). See also Barry v. Barchi, 443 U.S. 55, 63 n.10, 99 S.Ct. 2642, -61

L.Ed.2d 365 (1979); Gibson v. Berrvhill, 411 U.S. 564, 574, 93 S.Ct. 1689, 36 L.Ed.2d 488

(1973). Plaintiffs have brought this action, in part, pursuant to the Federal Civil Rights Statute
found at 42 U.5.C. § 1983. Complaint, at Y 3, 65, 66.
This exception to the exhaustion doctrine that has been carved out for claims under

§ 1983 is a result of the sensitive nature and supreme importance of constitutional rights. See

Steffel v. Thompson, 415 U.S. 452, 472-73, 94 S.Ct. 1209, 39 L.Ed.2d 505 (1974) (“When
federal claims are premised on [§ 1983] . .. we have not required exhaustion of state judicial or

administrative remedies, recognizing the paramount role Congress has assigned to the federal
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courts to protect constitutional rights”). The Court has also analyzed the intent of Congress in
enacting § 1983, and observed that the “very purpose of § 1983 was to interpose the federal
courts between the States and the people, as guardians of the people’s federal rights — tc; protect
the people from unconstitutional action under color of state law, ‘whether that action be

executive, legislative, or judicial.”” Mitchum v. Foster, 407 U.S. 225, 242, 92 S.Ct. 2151, 32

L.Ed.2d 705 (1972), quoting Ex parte Virginia, 100 U.S. 339, 346, 25 L.Ed. 676 (1879). -

Requiring the Plaintiffs here to exhaust potentially lengthy — and as proven in this case, futile —
state administrative remedies would clearly go against the intent of Congress.
Correspondingly, state courts have recognized that the Supreme Court’s decisions in

Pasty and Felder v, Casey, 487 U.S. 131, 108 S.Ct. 2302, 101 L.Ed.2d 123 (1988), mean that

state courts, like federal courts, may not require exhaustion of state administrative remedies as

a subject matter bar to hearing federal claims under 42 U.S.C. § 1983. See, e.g., Maryland

Reclamation Associates, Inc. v. Hartfurd_Coun_tx, 677 A.2d 567, 575, 342 Md. 476, .492—493

(Md. 1996) (“The Supreme Court has held that a plaintiff is entitled to maintain an action
under 42 U.S.C. § 1983 in a state court without having exhausted available administrative

remedies™) (citing Felder, 487 U.S. at 146-14’7) (emphasis added); Farm Bureau Town and

Country Ins. Co. of Mo. v. Angoff, 909 S.W.2d 348, 354 (Mo. 1995) (“Generally, state

administrative review need not be exhausted before a § 1983 claim may be brought in state or

federal court™) (citing Patsy, 457 U.S. at 516); National Camera, Inc. v. Sanchez, 832 P.2d

960, 966 (Colo. App. 1991); Allen v. Bergman, 400 S.E.2d 347, 348-349, 198 Ga.App. 57, 58

(Ga. App. 1990) (“In Felder [ ], the Supreme Court held that states may no longer require
litigants to exhaust administrative remedies before asserting claims pursuant to 42 U.S.C. 1981

and 42 U.S.C. 1983 in state courts™); and Zeigler v. Kirchner, 781 P.2d 54, 60, 162 Ariz. 77,
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82-83 (Az. App. 1989) (“The holding in Felder clearly demonstrates that a state court may

ot condition a Plaintiff’s § 1983 claim upon the exhaustion of state administrative

remedies™) (emphasis added).
Of course, the best exposition of this doctrine comes from the Court itself:

In Patsy [ ], we held that plaintiffs need not exhaust state administrative
remedies before instituting § 1983 suits in federal court. The Wisconsin
Supreme Court, however, deemed that decision inapplicable to this state-court
suit on the theory that States retain the authority to prescribe rules and
procedures governing suits in their courts. [ ]. As we have just explained,
however, that authority does not extend so far as to permit States to place
conditions on the vindication of a federal right.

Felder, 487 U.S. at 147 (citation omitted).

While the exhaustion required by Wisconsin’s notice-of-claim statute does not
involve lengthy or expensive administrative proceedings, it forces injured
persons to seek satisfaction from those alleged to have caused the injury in
the first place.

Id. at 149 (emphasis added).

In enacting 1983, Congress entitled those deprived of their civil rights to
recover full compensation from the governmental officials responsible for those
deprivations. A4 state law that conditions that right of recovery upon
compliance with a rule . . . that directs persons to seek redress from the very
targets of the federal legislation, is inconsistent in both purpose and effect
with the remedial objectives of the federal civil rights law. Principles of
federalism, as well as the Supremacy Clause, dictate that such a state law must
give way to vindication of the federal right when that right is asserted in state
court.

Id. at 153 (emphasis added).

Moreover, Defendants have not identified a single reason why requiring Plaintiffs to
exhaust administrative remedies will assist this Court in deciding the constitutional claims
Plaintiffs have brought before it. This then leads to the next point.

/17
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Second, in addition to and irrespective of the Federal remedy under 42 U.S.C. § 1983,
the Nevada Supreme Court has determined that because of the importance of constitutional
rights, a taxpayer may in fact bypass administrative remedies and seek judicial redress directly

in the state courts if the challenge relates to the constitutionality of the taxing law. In

Nevada Dep’t of Taxation v. Scotsman Mfg. Co., Inc., 109 Nev. 252, 849 P.2d 317 (Nev.

1993), the court stated that the “exhaustion doctrine will not deprive the court of jurisdiction
‘where the issues relate solely to the interpretation or constitutionality of a statute.” Id. at 255,

citing State of Nevada v. Glusman, 98 Nev. 412, 419, 651 P.2d 639, 644 (Nev. 1992). See

also Malecon Tobacco, LLC v. State Dept. of Taxation, 118 Nev. 837, 839-41, 59 P.3d 474,

476-77 (Nev. 2002) (exhaustion of administrative remedies is not required when the
constitutionality of a tax statute is challenged on its face).

Defendants even acknowledge this line of precedent (Defendants® Motion, p. 6), but for
some reasons known only to them attempt to argue that since Plaintiffs requested an injunction
against the collection of an unconstitutional tax, ﬁ refund of unconstitutional taxes collected,
and an award of attorney fees and costs incurred in invalidating an unconstitutional tax, that
somehow meaﬁs thﬁt Pléiﬁtiffs’- challenge is not solely related -to the. -i;lterp.retation or
constitutionality of the Live Entertainment Tax. These remedies stem, however, exclusively
from resolution of the sole underlying issue; that being whether the LET is constitutional.
Indeed, Defendants have not referenced any authority whatsoever to support their “novel”
argument. Therefore, and irrespective of the other matters discussed below, the exhaustion

doctrine is not applicable.
iy

I
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But what makes the argument of the Defendants here in regard to Scotsmamn so

disingenuous is that they used the relief permitted by that ruling to convince the federal district
court that it did not then have jurisdiction over the claims of the Plaintiffs in light of the
provisions of the Tax Injunction Act because there exists a “plain, speedy and efficient”
remedy in state court. In fact, the federal district court relied upon that argument of the

Defendants in deciding to dismiss the federal complaint, and the Defendants have reiterated the

applicability of the relief afforded to these Plaintiffs by Scotsman in the Ninth Circuit in

briefing as recently as just last month.

As early as the reply that the Defendants filed in support of their motion to dismiss the
federal action, they asserted that Scotsmah provided to these Plaintiffs a “direct refund action”
without requiring the Plaintiffs to pursue their administrative remedies. In arguing that Nevada
law provides a “plain, speedy and efﬁﬁient“ remedy in state court, the Defendants stated to the
federal court the following:

“Moreover, resort to rules of decisions of the Nevada Supreme Court
and proper legislative construction leads to an interpretation exactly contrary to
that which Plaintiffs assert. That an action for refund provides a plain remedy is
supported by a decision cited by Plaintifls, State v. Scotsman-MFG. Co. Inc.,
109 Nev. 252, 849 P.2d 317 (1993) (Scotsman II). Scotsman II involved a
challenge to application of the local school support tax, NRS Chapter 374, to the
taxpayer, a federal contractor providing housing to the Nevada Test Site. The
provisions of NRS 374.635-.720 contain a refund remedy substantially the
same as that found in NRS 368A.250-320. Significantly, NRS 374.675 is
almost identical to NRS 368A4.280¢1). [ |Under this substantially parallel
legislative framework, most importantly the limitations of NRS 374.675, the
Court in Scotsman affirmed a direct refund action of the tax, even though the
taxpayer did not first pursue its remedy through the administrative levels. In
doing so, the Nevada Supreme Court implicitly acknowledged that the refund
remedy was available notwithstanding the limitation in NRS 374.675. [ JIf the
remedy of a refund action is available under NRS Chapter 374, it is available
under NRS Chapter 3684, which is in pari materia. State, Division of
Insurance v. State Farm Mutual Auto Insurance Co., 116 Nev. 290, 294 995
P.2d 482, 485 (2000).
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Defendants’ federal reply brief (Exhibit 7), at pp. 5-6 (emphasis added, footnotes omitted).
The federal district court latched onto this argument of the Defendants as a basis to
dismiss the federal complaint of these Plaintiffs.

“. . . [Tlhe language of the statute does not, as Plaintiffs suggest,
preclude judicial recourse in the State court. It merely prevents a preemptive
strike, that is an action to enjoin the collection of the taxes.* It does not prevent
a judicial challenge etther to the collection of the tax or the constitutionality of
the statute authorizing the tax. Indeed, the Nevada Supreme Court, in a case
involving a statute which precluded any suit whatever unless an administrative
claim had been filed, held that notwithstanding the statute, the California
corporation could bring the suit to challenge the tax.” -

Order (Exhibit 3), at pp. 5-6, citing Scotsman.

Latef, in the Ninth Circuit, the Defendants relied upon their previous argument in the
federal district court and that court’s reliance thereon. In the federal appellate court, the

Defendants argued:

“Hypothetical concerns about the state administrative remedy under Nev. Rev.

Stat. Chapter 368A disappear in light of Scotsman, supra, which the District
Court found to be authority for a direct action to the state district court in the

case of a challenge to the sales tax on Federal constitutional grounds. []. If the
remedy of a refund action directly brought in state district court is available
under Nevada’s sales tax provisions, it is available under Nev, Rev. Stat.
Chapter 3684, which is in pari materia, with its virtually-identical refund
provisions.”

Appellees’ Answering Brief to the Court of Appeals for the Ninth Circuit (Exhibit 8), pp. 20
(emphasis added, citations omitted). See also id. at pp. 14-15.
Then, in motion pleadings in the Ninth Circuit, the Defendants reiterated this position,

In explaining that the Plaintiffs had two separate and distinct remedies under state law

4 The federal district court was incorrect in regard to the preclusive effect of N.R.S. §

368A.280(1) to the awarding of injunctive relicf, for the reasons that are set forth in detail in

Section III(B), infra.
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available to them contrary to — as the Defendants asserted — claims by the Plaintiffs of the lack
of such remedies, the Defendants (Appellees in the Ninth Circuit) stated as follows:

*Rather, in their brief herein, Appellees simply argued that under
California v. Grace Brethren Church, 457 U.S. 393, 417, 102 S. Ct. 2498, 2512,
2513, the availability of a refund procedure is itself sufficient to deny
jurisdiction under 28 U.S.C. 1341. However, Appellees went on in the same

- brief to argue that there is a direct action remedy, under State, Nevada Dep’t of
Taxation v. Scotsman Mfg, Co., Inc., 109 Nev. 252, 849 P.2d 317 (1993). In
that case, the Nevada Supreme Court afforded a refund remedy notwithstanding

- the failure to exhaust the administrative remedy regarding pure constitutional
issues. Id. at 255-6, 849 P.2d at 320-1. See Appellees’ Answering Brief, pages
14 and 15.” |

Appellees’ Opposition to Motion for Leave to Supplement the Appellate Record (Exhibit 9), at
pp. 6-7.

All of these proceedings in the federal courts demonstrate that the Defendants have
claimed that federal jurisdiction does not lie over the Plaintiffs’ claims because these Plaintiffs
have the right to bring in state court the very lawsuit which the Defendants now seek to
dismiss by way of the instant motion. The Defendants cannot argue in such a disingenuous

fashion and, indeed, as is discussed in Section III (A)(3), infra, Defendants are precluded by

the doctrine of judicial estoppel from taking such a contrary position now. -Under Scotsman, |

then, as acknowledged by the Defendants in the federal proceedings and as recognized by the
federal district court, Plaintiffs have thé ability to litigate this “direct action remedy,”
irrespective of whether or not they have exhausted administrative remedies, and this suit
should not therefore be dismissed.

| Third, where the scéking of administrative redress would be futile, exhauétion of such a
remedy 1s ﬁot a prerequistte to filing for legal redress in the courts of this state. See Scotsman,
109 Nev. at 255 (exhaustton under Nevada law is not required where “initiation of

administrative proceedings would be futile”). This exception applies here as well.
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Initially, the Nevada Supreme Court has recognized that if the State simply defends the
constitutionality olf a tax statute, the administrative proceedings will certainly then be futile.
Id. (the taxpayer’s compliance with the administrative remedies would have been futile in
“view of the State’s position concerning the constitutional validity of the tax™). Because the
Defendants here have not given any indication to this Court that they will now change théir
position and concede that the LET 1s unconstitutional, it is presumed that they will take the
position in the administrative proceedings that Chﬁpter 368A is, in féct, fully valid. Since the
filing of the Complaint here, Defendants have done just that. Hence, administrative remedies

are futile pursuant to Scotsman .’

! Indeed, because the Department asserted in the Commission proceedings that the LET

was fully constitutional and because the Commission reached just that conclusion (Exhibit 6),
any further administrative proceedings in either the Department or the Commission would also
be futile. For example, the Deja Vu Plaintiffs, which have not yet filed any administrative
refund requests (because they are not yet required to do so under Chapter 368A), would have
no chance to prevail on their consfitutional challenges because the Commission has already
rejected such arguments. There is no reason to believe, and certainly the Defendants have
posited no argument in this motion supporting any such belief, that the Commission would rule
on their constitutional claims any different than it decided the similar challenges raised by the
K-Kel Plaintiffs. |

In addition, further administrative claims for refunds by the K-Kel Plaintiffs would be
similarly futile. Because the LET is reported and paid on a monthly basis, the K-Kel Plaintiffs
have been required to continue to submit administrative claims for refund on a monthly basis in
order to preserve their rights to seek refunds for taxes paid during those specified time periods.
The Nevada Tax Commission is holding all of those other proceedings in abeyance as a result

of the previous ruling of the Commission and the proceedings pending in this Court. See
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But there is an even more compelling basis to establish that any administrative remedy
would be futile. That is because the Defendants have themselves argued to the Nevada Tax
Commission the futility of the Plaintiffs’ administrative remedies. -During the first hearing that
occurred before the Commission on July 9, 2007, the Department, through legal counsel (who
is the same attorney that filed the motion to dismiss at bar), stated that it was:

“. . . important to mention N.A.C. 368A.170 which requires that if it is

determined that a refund is appropriate in this case, that the taxpayer would first

have to establish that any amounts of refund could be or have been actually

refunded to the patrons of the taxpayer, and there has been no indication in this

case that there is any ability of the taxpayer to refund that money to the

patrons.”

Transcript (Exhibit 11), page 30, lines 8-14.

Exhibit 10. Regardless of the actions of the Department, however, any further administrative
proceedings in regard to the K-Kel Plaintiffs would be futile because of the prior ruling of the
Commission upholding the constitutionality of the LET.

There is also another reason that the administrative proceedings would be futile, and
that is the simple fact that the resolution of constitutional issues - - which is certainly critical
here for the reasons discussed above - - are unsuiting in administrative proceedings. Malecon
Tobacco, 118 Nev. at 840-841. Our State Supreme Court has further noted that the “United
States Supreme Court has recognized that under federal administrative procedures, the
‘adjudication of the constitutionality of congressional enactments has generally been thought to
be beyond the jurisdiction of administrative agencies.”” Id. at 840, citing Thunder Basin

Coal Co. v. Reich, 510 U.S. 200, 215, 114 S.Ct. 771, 127 L.Ed.2d 29 (1994) (other citations

omitted). Indeed, the Supreme Court has observed that “[c]onstitutional questions obviously
are unsuited to resolution in administrative hearing procedures and, therefore, access to the

courts is essential to the decision of suéh questions.” Califano v. Sanders, 430 U.S. 99, 109,

07 S.Ct. 980, 51 L.Ed.2d 192 (1977). The same circumstances apply here.
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N.A.C. § 368A.170 (Exhibit 12) regulates the “over-collection” of the subject taxes,
which is defined in part as “any amount collected as a tax on live entertainment that is exempt.
from taxation pursuant to subsection 5 of N.R.S. 368A.200°” N.A.C. § 368A.170(1). The
regulation states that any over-coilection “must, if possible, be refunded by the taxpayer to the
patron from whom it was collected.” N.A.C. § 368A.170(2). The taxpayer is required to “use
all practical methods to determine any amount to be refunded pursuant to subsection 2 and the
name and address of the person to whom the refund is to be made.” N.A.C. § 368A.170(3)(a)
(emphasis added).

This was the first occasion that any of the Detendants raised the applicability of N.A.C.
§ 368A.170. When the hearing continued before the Commission on August 6, 2007, Bradley
Shafer, counsel for the taxpayers and one of the attorneys for the Plaintiffs here, addressed
N.AC. § 368A.rl 70 and the Department’s insistence that in order to obtain a feﬁlnd, a taxpayer
has to identify each patron who paid an admission charge, or for food, drink or merchandise,
and demonstrate that the taxpayer knows where the patron lives or works in order to
“reimburse” the refund to that individual. He explained that

[W]hat the Department would say is that if a éﬁstomer buys Coca-Cola, for us to get a

refund of this tax, we have to get the name and address of every person buying a Coca-

Cola or a beer coming in the facility and I don’t think any of you in your real life

experiences have ever had any time where you went to buy food and drink and had to
give your name and address, and that doesn’t happen here.

/¢ Subsection 5 of N.R.S. § 368A.200 states that the LET does not apply to, among other

things, “[l)ive entertainment that this state is prohibited from taxing under the Constitution,
laws or treaties of the United States or the Nevada Constitution.” N.R.S. § 368A.200(5)(a).
Consequently, if Plaintiffs’ arguments are correct that the LET violates both the federal and
state Constituttons, the exemption under N.R.S. § 368A.200(5)(a) applies and there has then

been an “over-collection” of the tax.
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Transcript (Exhibit 13), page 10, lines 14-21.

In addition to the arguments regarding the taxpayers’ inability to locate each patron
who paid an admission or who purchased foﬁd, drink or merchandise, the K-Kel Plaintiffs
further informed the Commission that the tax was paid not by the patrons but, rather, by the
clubs themselves. The K-Kel Plaintiffs introduced affidavits from four of the Plaintiffs which
established that “none of the facilities have raised their admission fees in order to recoup the
tax, the tax merely is déductéd out of thé general receipts of the business and it’s the
businesses’ money that we’re trying to get back.” Transcript {(Exhibit 13), page 10-11, lines 22-
25 and 1. In fact, in commenting upon the bases for the ruling denying the claims for refunds,
Commissioner Turner in adhering to his “pass-through™ conceptualization of the tax, stated that
he would “find in addition that a refund to the taxpayers being the clients of Mr. Shafer at this
point in time would constitute an unjust enrichment at the same timé.“ Transcript (Exhibit 13),
page 93, lines 6-8.

Irrespectiv-e of these arguments of the K-Kel Plaintiffs, Senior Deputy Attorney
General David Pope, the defense attorney who filed this very motion to dismiss, replied as
follows:

“To the extent that the tax is applicable it’s to be collected fraﬁ the patrons of

the gentlemen’s clubs, and in fact, there is to be an accounting or should have

been an accounting by the gentlemen’s club six days after they indicated that

they were entitled to a refund.

[ think that they may have some approach to that and it maylead. to further.

argument, so I think it’s still an issue that is applicable and we’ll have to

address.”

Transcript (Exhibit 13), page 9, lines 5-13 (emphasis added).
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Although the argument of the applicability of N.A.C. § 368A.170 was thercafter

reserved by the Commission for argument at a later time (if the Plaintiffs were found to be

entitled to a refund in the first place), Mr. Pope subsequently stated in the hearing:

“I know we’ve reserved time to argue this, but the law does require that that
admission charge be collected from the patrons and 1 believe it also requires
that 1f it’s included in the ticket or included in the admission charge, then there
has to be some notification of that.

To the extent that it’s not included as was stated here today, that it’s just
being paid on behalf of the patrons, then I think it’s difficult to say that the
patrons aren’t paying it even though they don’t know that they are not. The
law requires that if’s being collected from the patrons and the appellants are

paying it on behalf of the patrons.”

Transcript (Exhibit 13), pages 74-75, lines 19-25, 1-6 (emphasis added).

Commissioner Turner then verified this position:

“Counsel for the taxpayers, Mr. Shafer, argued that this is really a tax that’s
being absorbed by the businesses he represents.

It is a pass-through tax, and the businesses if the tax did not exist could
reduce what they’re charging to their customers by the amount of the tax and
have the same bottom line today.”

Transcript (Exhibit 13), pages 92-93, lines 21-25, 1-2 (emphasis added).

It is therefore clear that pursuant to the very arguments made by these Defendants

=18
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betfore the Commission, that Plaintiffs can only obtain a refund of an unconstitutional tax if
they were able to obtain and retain the name and address of every patron who entered the
facility (three to five years earlier, as is the case here), or who purchased any form of food,
beverage, or merchandise. No enteftainment venue could be expected to collect and maintain

such records, particularly in light of the fact that the Constitution recognizes the right to view,
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hear, and engage in protected expression anonymously,? and these privacy interésts are
particularly relevant here where the Plaintiffs are a group of exotic dance facilities and where
patrons may then have a specific interest in maintaining their anonymity. Particularly, then, in
light of the applicability of N.A.C. § 368A.170, which the Defendants insist applies in the
circumstances at iséue here, any administrative remedies would be futile since the Plajntiffs
would never be entitled to obtain a refund even if the LET was declared unconstitutional.

Finally, the question must be asked as to just what is to be accomplished by requiring
the Plaintiffs to exhaust their administrative remedies. How would that assist this Court in
ultimately' ruling on Plaintiffs’ constitutional claims? As noted above (n. 5, supra),
adrﬁinistrative bodies are not the appropriate fora for resolving constitutional issues.

In addition, as Defendants pointed out in their motion (at page 6), Nevada courts
distinguish between fact-intensive “as applied™ constitutional challenges and facial challenges,
holding only that ““as applied” challenges must first be heard by the relevant agency. Malecon
Tobacco. 118 Nev. at 841. Specifically, the Nevada Supreme Court has recognized that it has
found no state that does “not adhere to the principle that an exception to the exhaustion
doctrine may exist when a determination of the constitutional issue does not depend upon

factual findings by the agency.” Id. at 841 n.13.

7 See, e.g., Talley v. California, 362 U.S. 60, 80 S.Ct. 536, 4 L.Ed.2d 559 (1960); Hynes
v. Mayor and Council of Borough of Oradell, 425 U.S. 610, 628, 96 5.Ct. 1755, 1764, 48
L.Ed.2d 243 (1976); Meclntyre v. Ohio Elections Comm., 514 U.S. 334, 115 S.Ct. 1511, 131
L.Ed.2d 426 (1995); Connection Distribution Co. v. Reno, 154.F.3d 281, 293 (6th Cir. 1998);

and Deja Vu of Nashville, Inc. v. Metropolitan Government of Nashville and Davidson
County, 274 F.3d 377, 394-395 (6th Cir. 2001).
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In that regard, the Defendants have failed to identify any “factual findings™ that the
Commission would have to make in order for this Couﬁ to be able to adjudicate the Plaintiffs’
constitutional challenges. And, indeed, they have failed to discuss any such requisite findings
even having now had the benefit of the Commission proceedings and the resulting ruling
therefrom.

For all of these reasons, Plaintiffs are not required to exhaust administrative remedies
as a prerequisite to bringing this action.

1. PLAINTIFFS DEJA VU SHOWGIRLS OF LAS VEGAS, LLC,
AND LITTLE DARLINGS OF LAS VEGAS, LLC, ARE NOT
REQUIRED TO HAVE FILED ADMINISTRATIVE REQUESTS
FOR REFUNDS IN ORDER TO MAINTAIN THEIR
CHALLENGES HERE.

Plaintiffs Deja Vu Showgirls of Las Vegas, LLC, and Little Darlings of Las‘chas,
LLC, need not to have already filed a claim fﬁr refund in order to be entitled to maintain this
action. The statutory provisions cited by the Defendants (N.R.S. §§ 368A.260, 368A.280, and
368A.290) are simply pai't and parcel of the administrative remedies that Plaintiﬁ's are not
required to exhaust under the circumstances here.

In fact, the Nevada Supreme Court in Scotsman outright rejected the very argument
Defendants assert here. In Scotsman, 109 Nev. at 255-256, the court found that the claimants
were entitled to a refund despite the Stafe’s assertion that the claimants’ failure to abide by the
following provisions was a bar to subject matter jurisdiction: |

“NRS 374.640(1) provides that:

No refund may be allowed unless a claim for it is filed with the department

within 3 years after the last day of the month following the close of the period

for which the overpayment was made or. , . .

NRS 374.680 provides that:

-20-
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No suit or proceeding shall be maintained in any court for the recovery of any
amount alleged to have been erroneously or illegal determined or collected
unless a claim for refund or credit has been duly filed.”
Id. at 254.
- Those administrative requirements of a different tax statute are virtually identical to the

exhaustion provisions of the LET cited by Defendants (as stated in Section III(A) supra, the

Defendants admit this point). The Scotsman claimants had not filed any claim for refund, id.

at 254, yet the court rejected the argument that failure to abide by the administrative refund
provisions was a jurisdiction bar to judicial relief. Id. at 255-56. In doing so, the court
recognized:

“If a State places a taxpayer under duress promptly to pay a tax when due and

relegates him to a post payment refund action in which he can challenge the

tax’s legality, the Due Process Clause of the Fourteenth Amendment obligates

the State to provide meaningful backward-looking relief to rectify an
unconstitutional deprivation.”

Id. at 255, citing McKesson Corp. V. Division of Alcoholic Beverages and Tobacco, 496
U.S. 18,31, 110 S.Ct. 2238, 110 L.Ed.2d 17 (1990).

In addition, the State’s requirement to provide a meaningful remedy is especially
pertinent given the Defendants’ assertion of N.A.C. § 368A.170 as a bar to relief. Transcript
(Exhibit 13), page 93, lines 6-8. By theirrown words, Defendants have claimed that the
Commission cannot pfqvide refunds to the Plaintiffs due to N.A.C. § 368A.170. Hence, if the
arguments of the Department during the Commission proceedings are to be believed,
administrative remedies are futile and are simply not available to Plaintiffs. Jurisdiction is thus

proper with this Court.

Lastly, Plaintiffs must note that not only had the Scotsman plaintiff not filed claims for

refund, but they actually were past the limitations period for doing so. Scotsman, 109 Nev. at
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254, Still, the court recognized its obligation to provide relief and did so. Id. at 255-256. See

also Campbell v. State, 108 Nev. 215, 219, 827 P.2d 833 (1992) (district court, in equity, may
order refund of taxes paid under protest despite claimants’ failure to comply with statutory
refund provisions).

Defendants’ contentions in support of their claim that the Deja Vu Plaintiffs must have
filed for refunds and have otherwise -exhausted administrative remedies are no more than an

assemblage of the arguments rejected in Scotsman. Those arguments should, once again, be

rejected. This Court has full subject matter jurisdiction to hear Plaintiffs’ constitutional claims.
2. THE K-KEL PLAINTIFFS DID NOT HAVE TO SUBMIT
ADMINISTRATIVE CLAIMS FOR REFUNDS PRIOR TO

FILING THE COMPLAINT IN THIS CASE.

For the reasons already stated in great detail aBove, the K-Kel Plaintiffs do not have to
file claims for refunds in order for this Court to have subject matter jurisdiction over their
constitutional challenges. Because Plaintiffs are not required to exhaust administrative
remedies, 1t makes absolutely no difference whether Plaintiffs file administrative claims for
refund before filing in this Court, after filing in this Court, or not at all. Exhaustion simply
isn’t necessary here, as Defendants admitted in federal court.

3. DEFENDANTS ARE JUDICIALLY ESTOPPED FROM
ASSERTING THAT THERE IS NO DIRECT ACTION REMEDY
IN THIS COURT, AND THAT THE PLAINTIFFS HAVE
ADEQUATE ADMINISTRATIVE REMEDIES TO THEIR
CLAIMS.

As stated above, Defendants — by their own words — have admitted in the federal
litigation that, pursuant to Scotsman, Plaintiffs may direbtly challenge the constitutionality of

the LET in state court and need not pursue administrative remedies. In addition, in the

proceedings before the Commission, the Defendants have argued that the Plaintiffs cannot
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prevail on an administrative refund action because they cannot ensure that they can remit any
refund back to the patrons who, the Defendants argue, “paid” the tax. Defendants cannot now
have it both ways by arguing contrary positions here.

Indeed, Defendants are judicially estopped from speaking out of both sides of their
mouths. The Nevada Supreme Court has recognized that judicial estoppel is proper where the
following five criteria are met:

(1) the same party has taken two positions; (2} the positions were taken in

judicial or quasi-judicial administrative proceedings; (3) the party was

successful in asserting the first position (i.e., the tribunal adopted the position or
accepted it as true); (4) the two positions are totally inconsistent; and (5) the

first position was not taken as a result of ignorance, fraud, or mistake.

Marcuse v. Del Webb Communities, Inc., _ Nev. __, 163 P.3d 462, 468-469 (Nev. 2007).

All five of the above criteria afe clearly met here. First, as to the first two criteria, |
Defendant.s have obviously taken two positions in different judicial and quasi-judicial
proceedings. In addition, in federal court the Defendants successfully argued that a direct
remedy in state district court is available to the Plaintiffs. Hence, the third criterion is met as
well.

Further, Defendants are bound by the p-osition_taken by their attorneys in federal court

and before the Commission. Nevada Power Co. v. Flour Illinois, 108 Nev. 638, 647 n. 9, 837

P.2d 1354 (Nev. 1992) (“[I]n ‘our system of repfesentative litigation, . . . each party is deemed

bound by the acts of this lawyer-agent,’ [], and a party cannot ‘avoid the consequences of the

2%

acts or omissions of this freely selected agent’™) (ellipsis in original, citations omitted from

quotation), citing, respectively, Link v. Wabash R.R. Co., 370 U.S. 626, 633-634, 82 S.Ct.

1386, 8 L.Ed.2d 734 (1962), and Moore v. Cherry, 90 Nev. 390, 395, 528 P.2d 1018 (Nev.

1974).
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Next, the two positions taken by the Defendants are obviously totally inconsistent.
Defendants’ previous arguments in federal court that Plaintiffs are entitled to a “refund action

directly brought in the state district court” pursuant to Scotsman is antipodal to its new

position here that exhaustion is in fact required. Defendants could not be more duplicitous to
the courts. The same applies with regard to the application of N.A.C. § 368A.170. Here, they
assert that the Plaintiffs have sufficient administrative remedies available to obtain refunds, but
in the proceeding before the Commission they argued that because the Plaintiffs could not
identify the customers who “paid” the tax, no refunds could ever be awarded to these Plaintiffs.

Lastly, it cannot be said that the legal positions freely chosen by Defendants are the
result of fraud, ignorance, or mistake. Defendﬁnts are charged with notice of the positions
taken by counsels in the concurrent litigation. Link, 370 U.S. at 634 .(citation omitted). And,
here, the Court is further confronted by opposing positions argued b y the Same attorney.

For all of these reasons, the Defendants are estopped from claiming that Plaintiffs have
no right to bring this direct action, from asserting that Plaintiffs must first exhaust their
administrative remedies as prerequisites for bringing forth these claims, and from claiming that
the Plaintiffs have adequate remedies available pursuant to the administrative processes
permitted under Chapter 368A.

B. PLAINTIFFS HAVE A RIGHT TO THE REQUESTED INJUNCTIVE

RELIEF BECAUSE, AS A MATTER OF LAW, NO STATUTE CAN
DIVEST THE COURTS OF THIS STATE OF THEIR

CONSTITUTIONALLY-GRANTED AUTHORITY TO ISSUE WRITS
OF INJUNCTIONS.

Defendants claim that Plaintiffs have no right to their requested injunctive relief due to

the anti-injunction provision contained in N.R.S. § 368A.280(1). Motion, p. 8-9. This

provision violates the separation of powers provision of the Nevada Constitution, and is

therefore unenforceable.
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The Supreme Court of Ohio recently faced a similar situation .in City of Norwood v.

Horney, 853 N.E.2d 1115, 110 Ohio St.3d 353 (Ohio 2006). In Norwood, the court evaluated
the constitutionality of a statute that “prohibit[ed] a court from enjoining the taking and using
of property appropriated by the government . . . prior to appellate review of the taking.” Id. at
1122. The court ruled the statute to be “an unconstitutional encroachment of the judiciary’s
constitutional and inherent authority m violation of the separation-of-powers doctrine.” Id. at
1150.
| The Norwood court identified the power of injunction to be an inherent power of the
courts under the state constitution. Id. at 1148-1149. The court next recognized the aﬁthority
to grant imjunctive relief as judicial power that “resides exclusively in the judicial branch.” Id.
at 1148. It therefore concluded that the legislature’s attempt to limit the court’s inherent power
of injunction violated the separation-of-powers doctrine. Id. at 1150.
In doing so, the Ohio Supreme Court found the following statement of the Kentucky

Supreme Court to be particularly astute:

The control over this inherent judicial power, in this particular instance the
Injunction, is exclusively within the constitutional realm of the courts. As such,
it is not within the purview of the legislature to grant or deny the power nor is it
within the purview of the legislature to shape or fashion circumstances under
which this inherently judicial power may be or may not be granted or denied.

Id. at 1149 (emphasis in original), citing Smothers v. Lewis, 672 S.W.2d 62, 64 (Ky. 1984).

This Court should likewise find the legislature’s attempt to limit or fashion the
circumstances under which a court may exercise its injunctive power to be in violation of the
separation of powers mandated by Article 3, § 1 of the Constitution of the State of Nevada.® In
Nevada, the power of injunction is not only an inherent judicial power, but it is an explicit
power of the courts directly conferred upon them by the Nevada Constitution. Article 6, § 6; of

the State Constitution vests the power to issue writs of injunction in the State’s District Courts.

3 At the very least, Plaintiffs should be permitted to develop this argument in this suit.
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*, . .The District Courts and the Judges thereof have the power to issue Writs
of. .. Injunction. . ., and all other Writs proper and necessary to the complete
exercise of the jurisdiction.”

Chapter 368A attempts to divest the judiciary of its constitutionally granted power of
injunction. This provision is a patently unconstitutional violation of the separation of powers
set forth in Article 3, § 1, of the State Constitution, which provides:

The powers of the government of the State of Nevada shall be divided into three

separate departments,~the legislative,~the Executive and the Judicial; and no

persons charged with the exercise of powers properly belonging to one of these
departments shall exercise any functions, appertaining to either of the others,

except in the cases expressly directed or permitted in this constitution.

“It is fundamental to our system of government that the separate powers granted the

executive, legislativé and judicial departments be exercised without intrusion.” City of North

Las Vegas v. Daines, 92 Nev. 292, 294, 550 P.2d 399 (1976), citing Galloway v. Truesdell,

83 Nev. 13, 422 P.2d 237 (1967) (emphasis added). This is the single most important principle
“declaring and guaranteeing the liberties of the people.” Galloway, 83 Nev. at 18. Statutes
which attempt to limit or destroy the powers of the courts must fail. Goldberg v. The Eighth

Judicial District Court of the State of Nevada, 93 Nev. 614, 616-17, 572 P.2d 521 (1977),

citing Lindauer v. Allen, 85 Nev. 430, 434, 456 P.2d 851 (1969).
Further, Plaintiffs” situation is one that has already been recognized to merit injunctive

relief. The Nevada Supreme Court has previously addressed this issue of enjoining the

collection of an impermissible tax. [n Penrose v. Whitacre, 62 Nev. 239, 147 P.2d 887 (1944)
(hereinafter “Penrose Ii”), the court stated that an injunction to prevent the collection of taxes
would lie where “enforcement of the tax would lead to a multiplicity of suits, or produce
irreparable injury, or, if the property is real estate, throw a cloud upon the title of the

complainant, or there must be some allegation of fraud. . . .” Id. at 245, citing Wells, Fargo &
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Co. v. Dayton, 11 Nev. 161,.166 (1876) (other citations omitted). See also Comm’r_of

International Revenue v. Shapiro, 424 U.S. 614, 627, 96 S.Ct. 1062, 47 L.Ed.2d 278 (1976).

The Plaintiffs must also lack an adequate remedy at law. Penrose v. Whitacre, 61 Nev. 440,

132 P.2d 609, 617 (1942) (hereinafter “Penrose I).

Here, Plaintiffs will be able to meet the requirements under Penrose IT because: (1)

enforcement of Chapter 368A will cause, and indeed has caused, Plaintiffs to suffer irreparable
injury; and (2) Plaintiffs lack an adequate remedy at law. Plaintiffs have suffered the
irreparable injury of having their First Amendment rights violated.” Further, the actual
imposition of an unconstitutional tax or fee can cause irreparable injury. See J uelnef v. Village

of Washington Park. Illinois, 378 F.3d 613, 620, 628 (7th Cir. 2004) (Court found that if

plaintiff “cannot afford such a hefty fee, he would be forced to shut down his bookstore.
Hence, there is a threat that these allegedly unconstitutionally excessive fees could cause
Joelner significant irreparable harm.”) Likewise, no amount of money damages can remedy the
continued violation of Plaintiffs’ First Amendment rights. 62 Nev. at 244-45. And, more
importantly, Defendants contend that the Plaintiffs cannot even bring a damage claim (or even
a successful refund action) against the Defendants for the injuries sustained.

It is clear that Plaintiffs can be entitled to injunctive relief in this action under the

binding precedents of Penrose I and II. Because Chapter 368A attempts to divest this Court of

? «“[T]he loss of First Amendment ﬁ'&édoms; for even minimal periods of time, unquestionably

constitutes ii‘reparable injury,” Elrod v. Burns, 427 U.S. 347, 373, 96 S.Ct. 2673, 49 L.Ed.2d

547 (1976), and money damages are therefore inadequate, Nat’l People’s Action [v. Village of
Wilmette, 914 F.2d 1008, 1013 (7th Cir. 1990)].” Jeelner v. Village of Washington Park,

Illinois, 378 F.3d 613, 620 (7th Cir. 2004) (clarification added) (adult business license fee

violated the First Amendment).
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its constitutionally-given power of injunction, it is an unconstitutional abridgment of the

1

2 || separation of powers doctrine contained in Article 3 § 1, of the Constitution of the State of
3 || Nevada, and is therefore invalid.

4 C. CONSOLIDATION IS NOT IMPROPER,

Z In their motion to dismiss, Defendants oppose a motion to consolidate that has yet to be
7 filed. Defendants” Motion, pp. 9-10. Such an argument is premature since no motion to
8 || consolidate is pending before this Court. Plaintiffs will not, therefore, respond to these
9 arguments at this time.

10 D. PLAINTIFFS’ COMPLAINT IS NOT PROCEDURALLY DEFICIENT.

:Ll} In Section D of their Motion, Defendants claim that Plaintiffs’ Complaint is

13 || proceduralty deficient because the prayer in Count III does not reference “in excess of
14 ||$10,000.”"° Courts liberallyl construe pleadings to place into issue matters which are fairly

15 | noticed to the adverse party. Hay'v. Hay, 100 Nev. 196, 198, 678 P.2d 672 (1984). In this

16 |

case, 1t 1s certainly no secret to the Defendants that the Plaintiffs have paid millions of dollars
17 |
3 in live entertainment taxes, and seek return of such amounts by way of this action. Thus, for

19 |[the Defendants to insinuate to this Court that they do not know if the Plaintiffs’ monetary

20 || damages are less than or more than $10,000 is disingenuous. The Plaintiffs’ failure to plead

21 “in excess of $10,000" in the prayer is certainly not grounds to dismiss the Complaint; still, if
22

the Court so desires the Plaintiffs will amend their Complaint to assert “in excess of $10,000”
23

hg |[10 the prayer of Count IIL

25 ||/ 7/
26
27
28

0 Count I and Count II of Plaintiffs’ Complaint seek equitable relief, and not monetary

awards, so Count III is the only count subject to this argument.
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E. PLAINTIFFS SHOULD BE ENTITLED TO AMEND THEIR
COMPLAINT.

Should Plaintiffs’ Complaint be found by thé Court to be deficient in any regard, the
Court should grant Plaintiffs leave to amend. “[W]hen a complaint can be amended to state a
claim for relief, leave to amend, rather than dismissal, is the preferred remedy. Leave to amend
should be freely given when justice requires . . . .” Cohen v. Mirage Resorts, Inc., 119 Nev,
1,22, 62 P.3d 720, 734 (Nev. 2003). Thus, Plaintiffs respectfully request this Honorable Court
grant Plaintiffs leave to amend their complaint should any deficiency be identified.
IV. CONCLUSION

Based upon the foregoing, Plaintiffs respectfully request that this Honorable Court deny
Defendants’ motion to dismiss in its entirety, or in the alternative, allow Plaintiffs the

opportunity to amend their Complaint.

DATED this 9th day of May, 2008.

GHANEM & SULLIVAN, LLP

By QW%

DIANA L.. SULLIVAN, ESQ.
Nevada Bar #4701

930 South Fourth Street, Suite 210
Las Vegas, NV 89101

Attorneys for Plaintiffs

BRADLEY J. SHAFER,
Michigan Bar No. P36604*
SHAFER & ASSOCIATES, P.C.
3800 Capital City Blvd., Suite #2
Lansing, Michigan 48906-2110
Attorneys for Plaintiffs
*Admitted Pro Hac Vice

-29- |
-Appellants' Appendix- Pag|e 363




v OO0 -1 N b W R e

- T o T o T o T e T O T o T o T o L T o T TN Vi Sy VI T S Y
GO =~ O h b = D N D0 ] N A s W N =

CERTIFICATE OF SERVICE

I hereby certify that on the 9th day of May, 2008, the foregoing PLAINTIFFS’

OPPOSITION TO DEFENDANTS’ MOTION TO DISMISS was served on the party(ies)

by mailing of same in the United States mail, postage prepaid thereon, addressed as follows:

Catherine Cortez Masto

Attorney General

David J. Pope

Sr. Deputy Attorney General

Blake A. Doerr

Deputy Attorney General

555 E. Washington Ave., Suite 3900
Las Vegas, NV 89101

Facsimile: (702) 486-3420
Attorneys for the Nevada Defendants

O ewardor, Clorde

an en\‘iﬁloyee of @ANEM & SULLIVAN, LLP
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(Cite as: 378 IILApp.3d 268, 881 N.E.2d 552, 317 DLDcc. 384)

P>
Pooh-Bah Enterprises, Inc. v. County of Cook

Tl App. 1 Dist. . 2007.

Appellate Court of llinois,First District, Fifth Divi-
sion,
POOH-BAH ENTERPRISES, INC., d/bfa Crazy
Horse Too, Plaintiff-Appellant,
V.

The COUNTY OF COOK; Barbara Bruno, Director
of the Cook County Department of Revenue; and
The City of Chicago, Defendants-Appellees.
No. 1-05-2924.

Dec. 21, 2007.

Background: Taxpayer brought action seeking de-
claratory and injunctive relief against county, dir-
ector of its department of revenue, and city, chal-
lenging constitutionality of their amusement tax ex-
emptions for small, fine arts venues that excluded
adult entertainment cabarets. Defendants brought
molions to dismiss. The Circuit Court, Cook
County, Alexander P. White, J., granted defendants’
motions. Taxpayer appezled.

Holding: The Appellate Court, Frossard, J., held
that tax scheme excluding adult entertainment cab-
arets from amusement tax small-venue exemptions
violated First Amendment,

Reversed and remanded.
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applied to him in an unconstitutional manner.
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plications in General
92k1572 k. Taxation. Most Cited Cases

Constitutional Law 92 €=2081

92 Constitutional Law

92XVl Freedom of Speech, Expression, and
Press

92X VIII(U) Press in General
92k2081 k. Taxation. Most Cited Cases

Absent & compelling justification, the government
may not excrcise its taxing power to: (1) single out
the press; (2) target a small group of speakers; or
(3) discriminate on the basis of the content of tax-
payer speech. U.S.C.A. Const.Amend. |.

[8] Constitutional Law 92 €=>1053

92 Constitutional Law
52VII Constitutional Rights in General
92VII{A) In General
92k1053 k. Strict or Heightened Scrutiny;

~ Compelling Interest. Most Cited Cases

Strict scrutiny requires the government to show that
the law is both necessary to serve a compelling in-
terest and narrowly tailored to achieve that end.

{9] Constitutional Law 92 €~>1572

92 Caonstitutional Law

RXVII Freedom of Speech, Expression, and
Press .

92X VII(A) In General

02X VIII{A)3 Particular Issues. and Ap-
plications in General
92k1572 k. Taxation. Most Cited Cases

Speaker-based or content-based taxes, absent a
compelling government interest, will be struck
down as a form of censorship. US.C.A
Const.Amend. 1.

[10] Constitutional Law 92 €£-21512

92 Constitutional Law
92XVIl Freedom of Speech, Expression, and
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Press
92XVII(A) In General
92XVIII(A)]l In General

92k1511 Content-Neutral Regulations

or Restrictions
02k1512 k. In General. Most Cited

Cases
A regulation is content-neutral so long as it is justi-
fied without reference to the content of the regu-
lated speech. U.S.C.A. Const.Amend. 1.

[11] Constitutional Law 92 €=—1517

92 Constitutional Law
92XVIHl Freedom of Speech, Expression, and
Press
92X VIN(A) In General
92XVII(A)I In General
92k1516 Content-Based Regulations or
Restrictions
92k1517 k. In General. Most Cited
Cases
Generally, laws that by their terms distinguish
favored speech from disfavored speech on the basis
of the ideas or views expressed are content-based.
U.S.C.A. Const.Amend. 1.

[12] Constitutional Law 92 €=21512

92 Constitutional Law

F2XVII Freedom of Speech, Expression, and

Press
92X VIII(A) In General
92X VIII{A)] In General

92k1511 Content-Neuiral Regulations
or Restrictions
92k1512 k. In General. Most Cited
Cases :
Laws that confer benefits or impose burdens on
speech without reference to the ideas or views ax-
pressed are in most instances content-neutral.
U.5.C.A. Const.Amend. 1.

[13] Constitutional Law 92 €=51517

92 Constitutional Law

92XVII Frecdom of Speech, Expression, and
Press
02X VIII{A) In General
92X VIII{A)] In General
92k1516 Content-Based Regulations or
Restrictions _
92k1517 k. In General. Most Cited
Cases
The First Amendment docs not generally counten-
ance governmental controi over the content of mes-
sages expressed by private individuals because each
person should decide for himself or herself the
ideas and beliefs deserving of expression, consider-
ation, and adherence. 1).5.C.A. Const.Amend. .

[14] Constitutional Law 92 €=1517

92 Constitutional Law
RXVHI Freedom of Speech, Expression, and
Press
92X VIII{A) In General
92X VIII{A)] In General
92k1516 Content-Based Regulations or
Restrictions
02k1517 k. In General. Most Cited
Cases

Constitutional Law 92 €51518

92 Constitutional Law
92X VIII Freedom of Speech, Expression, and
Press
02X VIII(A) In General
92XVII{AY] In General -
92k1516 Content-Based Regulations or
Restrictions L
- 92k]518 k. Strict or Exacting Scru-
liny; Compelling Interest Test. Most Cited Cases
Content-based regulations are presumptively inval-
id and will be upheld only if necessary to serve a
compelling governmental interest and narrowly
drawn to achieve that end. U.S.C.A. Const.Amend. 1.

[15] Constitutional Law 92 €-52233
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92 Constitutional Law
92XVII Freedom of Speech, Expression, and
Press
92X VIII(Y) Sexual Expression
92k2232 Cabarets, Discotheques, Dance
Halls, and Nightclubs in General
92k2233 k. In General. Most Cited Cases

Public Amusement and Entertainment 315T
& 09(1)

315T Public Amusement and Entertainment
315T1 In General

315Tk4 Constitutional, Statutory and Regu-

latory Provisions
315Tk9 Sexually Oriented Entertainment
315Tk9(1) k. In General. Most Cited

Cases
Differential tax on adult entertainment cabarets was
a conlent-based regulation on protected expression,
and thus, tax was presumptively invalid and could
be upheld only if it was necessary to serve compel-
ling state interest and was narrowly drawn fo
achieve that end; city and county exempted small,

fine arts venues from amusement tax, excluding

adult entertainment cabarets, fact that small-venue
exemplions could have been intended to serve con-
tent-neutral goals was not dispositive, and language
of ordinances, which were incorporated into small-
venue exemptions, established that adult entertain-
ment cabaret exclusions, on their face, discrimin-
ated based on content. U.S.C.A. Const.Amend. I.

[16] Constitutional Law 92 €-21512

92 Constitutional Law
92XVIIl Freedom of Speech, Expression, and
Press
92X VIII(A) In General
92X VIIX{A)! In General
92k1511 Content-Neutral Regulations
or Restrictions
02k1512 k. In General, Most Cited
Cases

Constitutional Law 92 €=1517

92 Constitutional Law
RXVIHL Freedom of Speech, Expression, and
Press
92XVIII{A) In General
02X VIII{A} In General
92k1516 Content-Based Regulations or
Restrictions
92k1517 k. In General. Most Cited
Cases -
Although the government's purpose is the con-

-trolling consideration in deterimining content neut-

rality, the mere assertion of a content-neutral pur-
pose will not save a law which, on its face, discrim-
inates based on content. U.S.C.A. Const.Amend. 1.

[17] Constitutional Law 92 €=2233

92 Constitutional Law
G92XVIIl Freedom of Speech, Expression, and
Press
92X VII(Y) Sexual Expression
022232 Cabarets, Discotheques, Dance
Halls, and Nightclubs in General
02k2233 k. In General. Most Cited Cases

Public Amusement and Entertainment 315T
€=29(1)

315T Public Amusement and Entertainment
31571 In General

315Tk4 Constitutional, Statutory and Regu-

latory Provisions Lo e
315Tk9 Sexually Oriented Entertainment
315Tk9(l) k. In General. Most Cited

Cases
Tax scheme excluding adult entertainment cabarets
from amusement tax small-venue exemptions was
content-based regulation on speech that did not
serve a compelling state interest, and thus, violated
the First Amendment; interests of city and county
in enhancing their reputations in the fine arts did
not rise to the level of a compelling state interest
that would justify, under the First Amendment, a
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content-based restriction on protected expression.
U.S.C.A. Const. Amend. 1.

*#5854 Stanley R. Kaminski, Duane Moiris LLF,
David A. Epstein, David A. Epstein, Lid., Chicago,
for Appellant. ‘ |

Mara S. Georges, Corporation Counsel of the City
of Chicago, Chicago (Benna Ruth Soloman, Deputy
Corporation Counsel, Myram Zreczny Kasper,
Chicf Assistant Corporation Counsel, Nadine J.
Wichern, Assistant Corporation Counsel, of coun-
sel), for Appellee City of Chicago.

Richard A. Devine, State's - Attorney of Cook
County, Chicago (Patrick T. Driscoll, Ir., Deputy
State's Attorney, Michael C. Prinzi, Paul A. Cas-
tighone, Assistant Statc's Attorneys, of counscl),
for Appellees County of Cook and Barbara Bruno.
Justice FROSSARD delivered the opinion of the
court:

¥+£386 *269 Plaintiff Poch-Bah Enterprises, Inc.,
appeals the orders that granted the motions to dis-
miss filed by defendants the County of Cook and
the director of its department cof revenue (the
County), and the City of Chicago (the Clity).
Plaintiff's dismissed action sought declaratory and
injunctive relief against defendants, challenging the
constitutionality of their amusement tax exemptions
for small, fine arts venues that exclude adult enter-
tainment cabaret 5. On appeal, plaintiff contends
that the tax exemption scheme: (1) violates the first
amendment of the United States Constitution; (2)
violates the free speech clause o f the Illincis Con-
stitution; (3) is overbroad; (4) is vague; and (5) vi-
olates the vniformity clause of the Illinois Constitu-
tion. For the reasons that follow, we reverse the
judgment of the circuit court.

BACKGROUND

The City imposes on patrons of any amusement a
tax of 8% on the admission price to enter, wilness,
view, or participate in any amusement within its
boundaries. @ Chicago  Municipal Code  §
4-156-020¢A) (amended December 15, 2004). The
County imposes a virtually identical tax at a

WF¥IRT **555 rate of 3%. Cook County Amuse-
ment Tax Ordinance, § 3 (eff. April 1, 1999).

The City defines amusement as:

“any exhibition, performance, presentation or
show for entertainment purposes, * * * including,
but not limited to, any theatrical, dramatic, mu-
sical or spectacular performance, promctional
show, mation picture show, flower, poultry or an-
imal show, animal act, circus, rodeo, athletic con-
test, sport, game or similar exhibition [or] * * *
any paid television programming.” Chicago Mu-
nicipal Code § 4-156-010 (2006).

The County's definition of amusement is similar.
Cook County Amusement Tax Ordinance, § 2 (eff.
Aptril 1, 1999).

Effective January 1999, the - City and County
amended their amusement fax ordinances, with the
mntent to foster the production of live performances

that offer theatrical, musical or cultural enrichment.

See City Council Journzl Entry, November 12,
1998, amending § 4-156-020(D); Cook County
Board of Commissioner's Resolution, *270 Novem-
ber 17, 1998, amending the amusement tax ordin-
ance. Specifically, the City and County exempted
from the amusement tax live theatrical, live musical
or other live cultural performances that take place
in a space with a maximum capacity of not more
than 750 people (hercinafter, the small-venue ex-
emption). Chicago Municipal Code §
4-156-020(D)(1) (2006);- Cook -County- Amusement
Tax Ordinance, § 3D(1) (eff. April 1, 1999). To cla-
rify the exemption, amendments were passed in
April 1999 defining live theatrical, live musical or
other live cultural performance as:

“a live performance in any of the disciplincs
which are commonly regarded as part of the fine
arts, such as live theater, music, opera, drama,
comedy, ballet, modern or traditional dance, and
book or poetry readings. The term does not in-
clude such amusements as athletic events, races
or performances conducted at adult entertainment
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cabarets fas defined by local ordinance]l.” Chica-
go Municipal Code § 4-156-010 (amended April
21, 1999); Cook County Amusement Tax Ordin-
ance, § 2 (eff. April 1, 1999).

The following definitions are contained in section

16-16-030 of the City's adult use ordinance:

“ ‘Adult entertainment cabaret’ means a public
or private establishment which: (i) features top-
less dancers, strippers, male or female imperson-
ators; (ii} not infrequently, features entertainers
who display ‘specified anatomical areas'; or (iii)
features entertainers who by reason of therr ap-
pearance or conduct perform in a manner which
is designed primarily to appeal to the prurient in-
terest of the patron or entertainers who engage in,
or engage in the explicit simulation of, ‘specified
sexual activities.”

‘Specified sexual activities' means and s
defined as:

1. Human penitals in a state of sexual stimula-
tion or arousal;

2. Acts of human masturbation, sexual inter-
course or so do my;

3. Pondling or other erotic touching of human
genitals, public region, buttock or female breast.

‘Specified anatomical areas’ means and is
defined as: e e

1. Less than completely and opaquely covered:
(a) human genitals, pubic region, (b) buttock and
(¢} female breast below a point immediately
above the top of the areola; and

2. Human male genitals in a discernibly turgid
state, even if completely and opaquely covered.”
Chicago Municipal Code § 16-16-030 (2006).

*¥#556 ***388 Similar definitions of these same

three terms are contained in the County's zoning or-
dinance. Cook County Zoning Ordinance of 2001,

art. 14.2.1 (2006).

in 2001, plaintiff filed this action for declaratory
and injunctive relief against the County. Plaintiff
operates an adult entertainment cabaret in Chicago
under the name Crazy Horse Too, which has a *271
maximum capacity of less than 750 persons. Crazy
Horse Too features live performances of exotic
dancing by scantily clad women, who, during their
dances, become semi-clothed in that they remove
much of their clothing and display certain specified
anatomical areas. Plaintiff's complaint challenged
the provision of the small-venue exemption that ex-
cludes performances conducted at adult entertain-
ment cabarets. Plaintiff argued the exclusion viol-
ates the first amendment of the United States Con-
stitution and the free speech clause o f the 1llinois
Constitution. The City filed a motion to intervene
as a party defendant because its amusement tax and
small-venue exemption are similar to the County's.
The circuit court granted the motion.

Plaintiff filed & second amended complaint, adding
first amendment and free speech clause claims
against the City. According to the complaint, after-
the small-venue exemptions were enacted, plaintiff
stopped adding the amusement tax to the admission
fee it charged and began paying the tax itself under
protest. Plaintiff sought a refund of those taxes, ar-
guing that the small-venue exemptions' exclusion of
patrons of performances conducted at adult enter-
tainment cabarats impermissibly discriminated on
the basis of content, facially and as applied, against
exotic dancing and other performances with' adult
content in violation of the first amendment and the
free speech clause. Plaintiff also argued that the
adult entertainment cabaret exclusions were, fa-
cially and as applied, overbroad and vague in viola-
tion of the first amendment and free speech clause.

The City and County moved to dismiss plaintiff's
claims under section 2-615 of the Code of Civil
Procedure (735 JLCS 5/2-615 (West 2002)), for
failure to state a claim upon which relief may be
granted. The circuit court granted the motions to
dismiss, concluding that the exclusion of adult en-
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tertainment cabarets from the small-venue exemp-
tions did not violate the first amendment, that the
free speech clause of the Illinois Constitution did
not provide any greater protection in this type of
case, and that the tax exemption schemes were
neither overbroad nor vague. Plaintiff filed a mo-
tion to reconsider, which was denied by the circuit
court. '

Plaintiff also filed a third amended complaint, con-
taining two claims under the uniformity clause of
the Hlinois Constitution. The City then moved to
dismiss, and the County joined the motion. The cir-
cuit court dismissed the new claims because it
found that real and substantial differences existed
between small, fine arts venues and adult entertain-
ment cabarets, that similar distinctions for tax pur-
poses have been upheld, and that the differences
bore a reasonable relationship to the small-venue
exemption’s purpose of enhancing the City's and
County's reputations in the fine arts.

Plaintiff then appealed.

*272 ANALYSIS

[1][2][3] The circuit court granted defendants’ mo-
tions to dismiss because plaintiff failed to state a
claim wpon which relief may be granted. In ruling
on such a motion, the court considers all well-
pleaded facts and reasonable inferences in the light
most favorable to the plaintiff. ¥¥%¥389%%557.Jackim
v. CC-Lake, Inc., 363 Wl.App.3d-759; 760-61, 299
Il.Dec. 761, 842 N.E.2d 1i13 (2005). The only
question presented by a section 2-615 motion to
dismiss for failure to state a cause of action is
whether sufficient facts are stated in the complaint
which, if true, could entitle the plaintiff to relief.
ftlinois Graphics Co. v. Nickum, 159 I111.2d 469,
488, 203 Il.Dec. 463, 639 N.E.2d 1282 (1994). Qur
review of a dismissal under section 2-615 is de
novo. Jackim, 363 Ill.App.3d at 760, 299 Ill.Dec.
761,842 N.E.2d 1113.

First Amcndfnent

[4] The first amendment to the United States Con-
stitution, made applicable to the states through the
due process clause of the Fourteenth Amendment,
prohibits governmental action that abridges free-
dom of speech. 1J.8. Const, amends. I, XIV;
People v. Alexander, 204 T11.2d 472, 476, 274
l.Dec. 414, 791 N.E.2d 506 (2003). First amend-
ment protections are not limited to the written or
spoken word. but may also extend to expressive
conduct. Texas v. Jehnson, 491 U.S. 397, 404, 109
5.Cr. 2533, 2539, 105 L.Ed.2d 342, 353 (1989).
While erotic dancing of the sort practiced at Crazy
Horse Too enjoys constitutional protection as ex-
pressive -conduct, it falls “only within the outer am-
bit of the Fist Amendment's protection.” City of
Erie v. Pap's AM., 529 U.S. 277, 289, 120 S.Ct
1382, 1391, 146 L.Ed.2d 265, 278 (2000).

[5] Plaintiff raises both facial and as-applied consti-

tutional challenges to the provisions in defendants’
tax schemes that exclude adult entertainment cab-
arcts from the amusement tax small-venue exemp-
tion. Plaintiff argues that the provisions are con-
tent-based on their face and the exclusion of per-
formances conducted at adult entertainmeni cab-
arets applies to plaintiff's small venue by reference
to the expressive activity performed inside. A party
raising a facial challenge to a law bears the heavy
burden of demonsirating that it is unconstitutional
vnder any set of circumstances, whereas a party
raising an as-applied challenge need only show
that, although the law may be constitutionally ap-
plied in most circumstances, it was spectfically ap-
plied to him in an unconstitutional manner. Pecple
v, Garvin, 219 H1.2d 104, 117, 301 Il.Dec. 423,
847 N.E.2d 82 (2006).

[6]{7][B] “It is settled that speech can be effectively
limited by the exercise of the taxing power.”
Speiser v. Randall, 357 U.8. 513, 518, 78 S.Ct
1332, 1338, 2 L.Ed.2d 1460, 1468 (1958), citing
Grosjean v. American Press Co., 297 1.5, 233, 56
S.Ct. 444, 80 L.Ed. 660 (1936). *¥273 Although it is
constitutional to tax first amendment activities in a
genuinely nondiscriminatory fashion (Arkansas
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Writers' Project, Inc. v. Ragland, 481 U.S. 221,
229, 107 §5.Ct. 1722, 1727, 95 L.Ed.2d 209, 219
(1987)), the Supreme Court in Leathers v. Mediock,
499 U.S. 435, 11! S.Ct. 1438, 113 L.Ed.2d 494
(1991), 1dentified three situations where a tax im-
posed by government will trigger strict scrutiny up-
der the first amendment. Absent a compelling justi-
fication, the government may not exercise its taxing
power to (1) single out the press, (2) target a small
group of speakers, or (3) discriminate on the basis
of the content of taxpayer speech. Leathers, 499
LS. at 447, 111 S.Ct. at 1443-44, |13 L.Ed.2d at
303-04. Strict scrutiny requires the government io
show that the law is bolh necessary to serve a com-
pelling interest and narrowly tailored to achieve
that end. United States v. Playboy Entertainment
Group. Inc., 529 U.S. 803, 813, 120 S5.Ct. 1878,
1886, 146 L.Ed.2d 865, 879 (2000).

[9] In explaining the problematic nature of differen-
tial taxation, the Supreme Courl, in the context of a
discriminatory tax on a certain segment of print me-
-dia, stated that the general applicability of any bur-
densome tax helps to ensure that it will ***390
*¥558 be met with widespread opposition. But
when such a law applies only to & single constitu-
ency, it is insulated from political constraint, Min-
neapolis Star & Tribune Co. v. Minnesota Commis-
sioner of Revenue, 460 .5, 575, 585, 103 S.Ct
1365, 1371-72, 75 L.Ed.2d 295, 304-05 (1983).
Speaker-based or content-based taxes, -absent a
compelling government interest, will be struck
down as a form of censorship. Murdock v. Com-
monwealth of Pennsylvania, 319-U.S.-105, t16, 63
S.Ct. 870, 876, 87 LEd. 1292, 1300 (1943) (“a
community may not suppress, or the state tax, the
dissemination of views because they are unpopular,
annoying or distasteful”™); Grosjean, 297 U.S. at
244, 56 S.Ct. at 447, B0 L.Ed. at 666 (a gross re-
ceipts tax derived from advertisements carried in
newspapers operated as a restraint on speech).

The Supreme Court has also recognized that con-
tent-based tax exemptions operate to suppress
speech and implicate strict scrotiny, Tn Speiser, 357

U.S. at 518, 78 S.Ct. at 1338, 2 LEd 2d at 1468,
where the Court deemed unconstitutional a Califor-
nia tax provision requiring veterans to sign a loy-
alty oath in order to claim a property tax exemp-
tion, the Court noted, “[iJt cannot be gainsaid that a
discriminatory denial of a tax exemption for enga-
ging in speech is a limitation on free speech.” Sim-
ilarly, Illincis courts have recognized the suppress-
ive nature of selective taxes and selective tax ex-
emptions, holding that they are limited by the first
amendment. American Multi-Cinema, Inc. v. City of
Warrenville, 321 1ll.App.3d 349, 354, 255 Ill.Dec.
42, 748 N.E.2d 746 (2001) (noting that a selective
amusement tax on free speech will irigger
heightened *274 scrutiny under the first amendment
if it discriminates on the basis of content); Satellink
of Chicago, Inc. v. City of Chicago, 168 Tll.App.3d
689, 696, 119 Tll.Dec. 545, 523 N.E2d 13 (198R)
(amusement tax amendment that targeted subscrip-
tion television by exempting cable television would
not-‘withstand strict scrutiny analysis).

The City's and County's amusement taxes are taxes

of general applicability, which apply to sports,
theaters, movies, paid television, circuses, and nu-
merous other forms of entertainment unless spe-
cifically exempted. The taxes do not single out the
press for special treatment or target a small group
of speakers. However, the third circumstance that
triggers heightened scrutiny analysis under the first
amendment-that- the tax discriminates on the basis
of the content of the specch-is an issue in this case.

Defendants argue that their amusement tax' schemes
should be deemed content-neutral because they
were not enacted with the purpose of discriminating
against any particular expression. According to de-
fendants, the adult entertainment cabaret exclusions
were not enacted to suppress protected expression
but, rather, because that type of venue does not fur-
ther the legitimate governmental policy of encour-
aging, through  subsidization, small-venue fine arts
performances that will enhance the City's and
County's reputations in the fine aris. Because those
policy interests are not related to the content of the
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|
message being expressed, defendants contend, theﬂr
tax schemes should be considered content-neutral
and, thus, strict scrutiny should not apply. We dis-
agree, i
Content-Neutral and Content-Based Regulations |

[10][11][12] A regulation is contenl-neutral so lung
as it is ¥ ‘justified without reference to the cuntcnt
of the regulated speech.’ "Ward v. Rock Agamst
Racism, 491 U.S. 781, 7921, 109 S.Ct. 2746, 2753
105 L.Ed.2d 661, 675 (1939) quoting Clark .
Community for Creative Non-Violence, 468 U.S.
288, 293, 104 S.Ci. 3065, 3069, 82 L.Ed.2d 221,
227 (1984). Generally, laws ***391 **559 that by
their terms distinguish favored speech from dis:
favored speech on the basis of the ideas or views
expressed are contenti-based. Penple v. Jones, 188
N1.2d 352, 358-60, 242 Tl.Dec. 267, 721 NEEd
546 (1999} (statute that banned the emission of
loud amplified sound from vehicles but exempted
advertising was content-based and violated the first
amendment}. Laws that confer benefits or 1mpose
burdens on speech without reference to the ideas or
views expressed are in most instances content-neut;
ral. Turmer Broadcasting System, Inc. v. Federai
Communications Comm'n, 512 U.S. 622, 64344'
114 S.Ct. 2445, 2459-60, 129 L. Ed.2d 497, 5[8—19
(1994) (strict scrutiny did not apply to requirement
that cable systems must carry full power local*275
broadcast stations because the provisions dcpended
only on the operator's channel capacxty, not the
content of programming). e e e ,

[13][14] The first amendment does not generally
countenance governmental contral over the cnntﬂnt

of messages expressed by private individuals be-

cause each person should decide for himself or herL

self the ideas and beliefs deserving of expression;
consideration, and adherence. Turner Broadcasting
Svstem, Inc., 5312 U.S. at 641, 114 S.Ct. a1 2458
129 L.Ed.2d at 517. Thus, content-based regula-
tions are presumptively invalid (RA.V. v. City of St.
Paul, Minnesota, 505 U.S. 377, 382, 112 S.Ct
2538, 2542, 120 L.Ed.2d 305, 317 (1992)) and will

be upheld only if necessary to serve a compelling

governmental interest and narrowly drawn to
achieve that end (Widmar v. Vincent, 454 U.S. 263,
270, 102 8.Ct. 269, 274, 70 L.Ed.2d 440, 447-48
{1981)).

[15][16] Although the government's purpose is the
controlling consideration in determining content
neutrality, the mere assertion of a content-neutral

. purpase will not save a law “which, on its face, dis-
. cnminates based on content.” Turner Broadcasting

System, Inc., 512 U.S. at 642-43, 114 S.Ct. at 2459,
129 L. Ed.2d at 518. See also Jones, 188 I1l.2d at
361-62, 242 Ill.Dec. 267, 721 N.E.2d 546. The fact
that defendants' small-venue exemptions may have
been intended to serve content-neutral goals is not
dispositive. The Supreme Court has repeatedly
stated ‘that “ ‘fi]llicit legislative intent is not the
sine qua non of a violation of the First Amend-
ment.” "Simon & Schuster, Inc. v. Members of the
New York State Crime Victims Board, 502 U.S.
105, 117, 112 S.Ct. 501, 509, 116 L.Ed.2d 476, 488
(1991), quoting Minneapolis Star & Tribune Co.,
460 U.S. at 592, 103 S8.Ct. at 1376, 75 1..Ed.2d at
300. We therefore reject defendants’ contention that
the existence of a content-neutral purpose renders
the tax ordinances at issue here content-neutral.

The language of the definitions from the City's
adult use ordinance and the County's zoning ordin-
ance, which were incorporated into the City's and
County's respective small-venye exemptions, estab-
lishes that the adult entertainment cabaret exclu-
sions, on their face, discriminate based on content.
Specifically, the definitions in the amusement tax
ordinances of live theatrical, live musical or other
live cultural performance (Chicago Municipal Code
§ 4-156-010 (2006); Cook Count y Amusement Tax
Ordinance, & 2 (eff. April 1,1999)) reference the
definition of aduit entertainment cabaret contained
within the City's aduit use ordinance or the
County’s zoning ordinance (Chicago Municipal
Code § 16-16-030 (2005); Cook County Zoning Or-
dinance of 2001, Art. 14.2.1 (2006)). Both the
City's adult use ordinance and the County's zoning

@ 2008 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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ordinance define an adult entertainment cabaret by
the content of the expression featured at the estab-
lishment, e.g., topless dancing, stripping, entertain-
ers who display specified¥¥*392  ¥*¥560
anatomical®276¢ areas (excessive breast or buttocks
skin exposure), etc. Chicago Municipal Code §
16-16-030 (2005); Cook County Zoning Ordinance
of 2001, art. 14.2.1 (2006). Consequently, read to-
gether, the operative language of those ordinances
excludes from the amusement tax small-venue ex-
emption those amusements that are defined, insofar
as applied t o plaintiff, by semi-naked erotic per-
formance art or expression. One cannot determine
whether the operative criteria of the adult entertain-
ment cabaret exclusions apply to a particular small
venue without considering the content of the small
venue's featured speech or expressive conduct.

Defendants are not aided by their citation to Leath-

ers, where the Supreme Court found that an Arkan--

sas statute extending the generally applicable sales
tax to cable services (but not satellite services),
while maintaining existing exemptions for
magazines and newspapers, did not raise first
amendment concerns. Leathers, 499 1.5, al 4353,
111 S.Ct. at 1447, 113 1. Ed.2d at 508. There, the
Court determined that the Arkansas sales tax was
not content-based because nothing in the statute re-
ferred to the content of mass media communica-
tions. Moreover, cable television offered sub-
scribers a mixture of news, information, and enter-
taintnent and there was no record evidence that
such material differed systematically in its message
from that communicated by satellite broadcast pro-
gramming, newspapers, or Iagazines. Leathers,
499 TU.S. at 449, 111 S.Ct. at 1445, 113 L.Ed.2d at
505. Here, in contrast, defendants’ adult entertain-
ment cabaret exclusions are content-based and the
content of the performances featured at such cab-
arets differs systematically in its erotic message
from that communicated by the exempt fine arts
venues. -

Compelling Interest

Accordingly, because the differential tax on erotic
dance is a content-based regulation on protected ex-
pression, it is presumptively invalid and may be up-
held only if it is necessary to serve a compelling
state interest and narrowly drawn to achieve that
end. Because defendants argued on appeal, unsuc-
cessfully, that their tax schemes were content-neut-
ral, they did not argue that their tax schemes served
a compelling state interest in order to survive a first
amendment strict scrutiny analysis.

[17] Alternatively, defendants argue that their adult
entertainment caharet exclusions do not prohibit or
restrict exotic dancing but, rather, are governmental
policy to encourage, through subsidization, the pro-
duction of innovative fine arts performances at
small venues in an effort to enhance the City's and
County's reputations in the fine arts. Defendants
contend that new and innovative shows have a
greater *277 chance of being chosen for production
on Broadway or to tour nationally. Moreover, such
shows may have the added effect of drawing new
restaurants, shops and hotels to the surrounding
community. Defendants argue that the most effi-
cient way to subsidize small, fine arts venues is to
give their patrons an exemption from the amuse-
ment tax, because it relieves small venues of the ad-
ministrative and financial burdens that flow from
having to collect the tax from patrons and remit it
to the City and County at specified times.

Defendants argue that state action that interferes is
different from state action that encourages an al-

ternative activity based on public policy. -Citing -

Regan v. Taxation With Representation of Washing-
ton, 461 U.S. 540, 103 §.Ct. 1997, 76 L.Ed.2d 129
{1983}, Rust v. Sullivan, 500 U.5. 173, 111 S.Ct.
1759, 114 L.Ed.2d 233 (1991), and National En-
dowment for the Arts v. Finley, 524 U.5, 569, 118
S.Ct. 2168, 141 L.Ed.2d 500 (1998), defendants
*¥#¥303 *¥*¥561 zrgue that their tax schemes are con-
sistent with Supreme Court rulings that allow the
government to selectively fund a program to en-
courage certain activities it believes to be in the
public interest without at the same fime funding an

© 2008 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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alternative program. We disagree. Regan, Rust, and
Finley do not establish that the government can en-
courage one private speaker over another based on
content or message without implicating first
amendment concerns.

Regan held that an internal revenue statute that pro-
hibited tax exempt charitable organizations from
using tax-deductible contributions to support their
lobbying efforts did not violate the first amend-
ment, which did not require Congress to subsidize
lobbying. Regan, 461 U.S. at 546, 103 S.Ct. at
2001, 76 L.Ed.2d at 137. Furthermore, the statute
did not violate the equal protection component of
the fifth amendment, because it was rational for
Congress to decide that, even though it would not
subsidize substantial lobbying by charities gener-
ally, it would subsidize lobbying by veterans' or-
ganizations given our country's long-standing
policy of compensating veterans for their past con-
tributicns by providing them with numerous ad-
vantages. Regan, 461 U.S. at 550-51, 103 S8.Ct. at
2003-04, 76 L.Ed.2d at 140.

Unlike the tax ordinances before us, Congress in
Regan did not discriminate invidiously in granting
its exemptions, which were not aimed at suppress-
ing any ideas. Veterans' organizations were entitled
to receive tax-deductible contributions regardless of
the content of any speech they might use, including
lobbying. Congress could exempt veterans' organiz-
ations from taxation differently than it did charit-
able organizations as long as the exemption was not

content-based: Regan, 461 U.S. at 548, 103 S.Ct. at

2002, 76 L.Ed.2d at 138. Regan did not uphold, or
even address, discrimination between speech or ex-
pressive activities based on content.

*278 In Rust 500 UL, at 178-830, 111 S.Ct at
1764-66, 114 L.Ed.2d at 246-47, regulations pro-
hibited recipients of federal funds appropriated for
family-planning services from engaging in counsel-
ing concerning, referrals for, and activities advocat-
ing abortion and required the recipients to maintain
separate facilities, personnel and accounting re-
cords from any abortion activity. Those regulations

did not violate first amendment free speech rights
because the government did not discriminate on the
basis of viewpoint. The government merely chose
to fund one activity to the exclusion of another, and
the regulations simply ensured that federal funds
were not used for activities, including speech, that
were cutside the scope of the federal program. Rust,
500 U.S. at 193, 111 S.Ct. at 1772, 114 LEd.2d at
255. In contrast to our case, Rust concerned the dis-
semination to the public of a specific government
message through a focused government subsidy
program that paid organizations to distribute the
government’s message. Rust did not involve encour-
aging selected private speech by private citizens ex-
ercising their first amendment rights. Rust 500
[I.S. at 199, 111 8.Ct. at 1775, 114 1..Ed.2d at 259.

Defendants’ reliance on Rust is misplaced because
that case involved the government speech doclrine
rather than government regulation of private
speech. In accordance with the government speech
doctrine, when the government itself is speaking or
is paying a third party to speak to the public on the
government's behalf, the government's message is
not subject to first amendment restrictions. This
doctrine follows from the simple fact that the first
amendment aims to protect citizens' free speech
from  government interference. Later, in
#4004 **862Rosenberger v. Rector & Visitors of
the University of Virginia, 515 U.S. 8§19, 115 S.Ct.
2510, 132 L.Ed.2d 700 (1993), the Court reiterated
the point that the constitutional regulation of speech
discussed in Rust did not apply to 2 government-cre-
ated program to encourage private speech, but was
limited to situations where the government dis-
bursed public finds to private speakers to transmit
specific information pertaining to the government's
own program. Rosenberger, 515 U.5. at 833, 115
S5.Ct. at 2519, 132 L.Ed.2d at 7i8 (where sludent
organizations were subsidized by a state university
but were not agents of the university, the student
organizations' subsidized speech was private speech
rather than government speech and, thus, nol ex-
empt from first amendment protection).
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In Finley, 524 U.S. at 581-83, 118 S.Cx. at 2175-76,
141 L.Ed.2d at 512-13, the Court upheld a grant
program provision that implemented the considera-
tion of decency and respect standards when determ-
ining which art projects would receive government
subsidies. The provision was facially constitutional
because it did nol place conditions on grants *279
or preclude awards to projects that might be
deemed indecent or disrespectful. Finley, 524 U.S.
at 581-83, 118 5.Ct. at 2175-77, 141 L.Ed.2d at
512-13. Any content-based considerations taken in-
to account in the grant-making process were a con-
sequence of the nature of arts funding where the
government agency's mandate was to make aesthet-
ic judgments. Finley, 524 U.S. at 585-86, 118 S.Ct.
at 2177-78, 141 LEd.2d at 514-15. The Court,
however, reiterated that if the provision was applied
so as to discriminate based on * ‘certain ideas or
viewpoints' ”
the decency or respect standards were an enforced
requirement, the provision would then be subject to
strict scrutiny review. Finley, 524 1.8, at 587, 118
S.Ct. at 2178-79, 141 L.Ed.2d at 516, quoting Si-
mon & Schuster, Inc., 302 U.S. at 116, 112 5.Ct. at
508, 116 L.Ed.2d at 487. As discussed above, de-
fendants' adult entertainment cabaret exclusions
discriminate against protected speech based on con-
tent.

Regan,, Rust, and Finley do not support defendants’
contention that affirmative government policies en-
couraging selective private speech do not implicate
the first amendment and thereby escape strict scru-
tiny - analysis.- ‘Moreover; - we find no compelling
state interest which necessitates the content-based
adult entertainment cabaret exclusions contained in
defendants' amusement tax schemes. Defendants ar-
gue that they have a legitimate interest in enhancing
Chicago's and Cook County's reputations in the fine
arts. We do not disagree with this proposition;
however, their interests do not rise to the level of a
compelling state interest that will justify, under the
first amendment, a conient-based restriction on pro-
tected expression. See Minneapolis Star & Tribune
Co., 460 U.S. at 586, 103 8.Ct. at 1372, 75 L.Ed.2d

(i.e., in a2 content-based manner) or if

at 305 (raising revenue is not a compelling interest
sufficient to withstand strict scrutiny).

CONCLUSION

Accordingly, we hold that the City's and County's
adult entertainment cabaret exclusions from the
amusement tax smali-venue exemptions are con-
tent-based regulations on speech that do not serve a
compelling state interest and, therefore, violate the
first amendment. Given this holding, we do not
reach plaintiff's claims that the tax schemes are un-
constitutionally overbroad or vague or violate the
uniformity clause of the Illinois Constitution. We
reverse the orders of the trial court that granted de-
fendants' motions to dismiss***395 **563 for fail-
ure to state a claim and remand this cause for fur-
ther proceedings.

Reversed and remanded.

FITZGERALD SMITH, P.J., and TULLY, I., con-
cur. |

IH.App. 1 Dist.,2007.

Poch-Bah Enterprises, Inc. v. County of Cook

378 Il App.3d 268, 881 N.E.2d 552, 317 Ill.Dec. 384
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CAUSE No. D.1.GN-07-004179

TEXAS ENTERTAINMENT g IN THE DISTRICT COURT OF
ABROCIATION, INC. AND KARPOD, g
INC. B
: . Majntifs, §
§

Vs, § TRAVIS COUNTY, TIEXAS
§
JUZAN COMBS, COMPIROLLER OF  §
PUBLIC ACCOUNTS OF THE STATE §
OF TEXAS, AND CREG ABBQTT, §
ATTORNREY GENERAL OF THE §
STATE DF TEXAS, §
Defendnnis. 8§ 345TH JUDICIAL DISTRICT
JUDGMENT

From March 3, 2008 tp Mawh 6, 2008, the Cours heand fiae tial of this cause. Afor

conshiering the plendings, the evidencs, the arguments of eoungel, and the applicahle legal

autharities, the Court deaider ag follows:

The Comt DENIES Pluintiffs’ motions to exclude the opinione of Defendants’ sxperts,

Dr. Ball and Dr. Geotge.

The Cowt holda that Subchapter B of Chaptar 47 of the Texes Business und Commerce
Code, while furtheving landable goals, violates the First Amendment to the Uniled States
Copstitntion and is therelors invalid, | |

This subchaptet probably must bo roviewed as 2 conlent-base ux, neing siricl seratiny,
cither beeanse It is “aimed” al what are argnably the primacy effcuzs of probacied speech, i.e., the
s{fbcl on the gudivave of walching nude erollc daucing, or because its “sin,” ws determined 5y
the use of the bulk of fthe finds raised by the tax for the Texas health oppartunily ponl, js to

address ladk 5 adoquate health insurance, a atalewide problon, by smgling out businoss nchvity
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involving expression that, whila politically unpopular, is nevertheless protoctsd by the First
Amendment, Subchapter B dows not puss muster under this standard besanse Dafendauts failed
to—and conoeded bt they Gunnot~~mest their burden to show fiwg it is necessary (o Yerve &
campelling stato Infarast and narrowly iaitornd for fhat PUrpOsE.

Even if the subchapter were :;-.nﬂlyml 28 & content-neutral messinve mimad of the
smnﬁdmjy effects of prolediod spemch, using temmediate serofiny, it vwst be held
uneondtitntional.

If rolimice by the Lepislature on gome pre-enachment evidehee of linke bttwrun the
scoondnry offoots nddressed by the Progtums funded by the aubo.lmptur s bax and the business
activity subjeat to the tax iy a covstitutionsl requirement (as §s sugpested, but not exproggly hald,
by Supreme Court cagelaw), Snbahapler B must be held unconsiitntional because no evidence
udicating thet any legislators avtually considered any ovidence of such links was presetted af
nlal. Ton Cimp's testimony indivated thn; saterials supporting the oxistence of sich links were
u::ade available to cerlain legislators, but no ovidanae showed that auy legigiater had acinally
considered or even sesit those materinls, o

If pm-cﬁachm:nt. evidemoos W 1ol required, the subohapter must a6l be held
unconstitutional because Detbndants, while preseting persunsive ttial cvidence sipporting a Lk
between the business activity sabjed 1o the &x and the secondary effects addrossed by the sexual
assault program fund, prescnted a0 evidence supporting & link between the businass getivity
subject ta the lax aud the alleged secondary effects ﬁddmtsseﬂ by the Texas heslih opportunity
pool. Thers is no ovideacs that vorbining alcolio]l with pude erotic dancing causes danders te he
umtnsured, that any duncer {8 i fict uninsured, or that any uninsured dancer conld qualify for

assistance from the fhnd,
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Subchapter B nlzo Fails to pass swster under intenmadiste sorutiny becanso it i not
natrowly tailored. First, oply one of the two alleged secondary effiscts was ever shown 1o he
passibly conneeted (o the combination of nude erotic danning and the consumption of alcohol.
Seeond, no evidence was presented to show that the ampmit of the tax 15 velated in eny way 1o
the degm@ to whick the taxed dusiness activity contrihutes to the allegsd mcandary sffects or b
the financial cost of ihat contribution.

For the foregoing ronsons, the Court DECLARES that aeotions 47.051-.056 of the Texay
Buasinesa and Commetee Code are undonstilutional mnd mvalid Tt is therefore nonecessary to
reach Plainli{il’ atgte constitutional claims. '

Tho Count ORDERS that Defendants sre MMRMANENTLY ENJOINGD from ASECLEIng
ur eallecting the tax fmposed by seotions 47.051— 056,

The Cowrt ORDIRS, pursusit to section 37.009 of te Texas vil Punctice and
Remedies Code and 42 1.8.C, § 1988, that lenuﬂh reenver from Defendauts their reasonuble
and necessary afborneys' faes fn an amfmuf to bt. det&nuined Dy fsw Court afler receiving letters
from Plairdiffs and Defendants on thie issns. The lettgrs nnst mnlﬂiu uo more than three pages

ind be led by April 4, 2008,

SIGNED this ﬁmm dlay of March, 2008,
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Vernon's Texas Statutes and Codes Annotated Currentness
Business and Commerce Code (Rcfs & Annos)
Title 4. Miscellaneous Commercial Provisions (Rets & Annos)
rg Chapter 47. Sexually Onented Businesses (Refs & Annos)
rg Subchapter B. Fee Imposed on Certain Sexually Oriented Businesses
w § 47.051, Definitions
In this subchapter:
(1) “Nude” means:

(A) entirely unclothed; or

(B) clothed in a manner that leaves uncovered or visihle through less than fully opaque clothing any portion
of the breasts below the top of the areola of the breasts, if the person is female, or any portion of the genitals
or buttocks,

(2) “Sexually oriented business™ means a nightclub, bar, restaurant, or similar commercial enterprise that:

{A) provides for an audience of two or more individuals live nude entertainment or live nude performances;
and '

{B} authorizes on-premises consumption of alcoholic beverages, regardless of whether the consumption of
alcoholic beverages is under a license or permit issued under the Alcoholic Beverage Code.
§ 47.052, Fee Basesl on Admissions; Records

(a) A fee is imposed on a sexually oriented business in an amount equal to $5 for each entry by each customer
admitted to the business.

(b) A sexually oriented business shall record daily in the manner required by the comptroller the number of
customers admitted to the business. The business shall maintain the records for the period required by the
comptroller and make the records available for inspection and audit on request by the compiroller.

(c) This section does not require a sexually oriented business to impose a fee on a customer of the business. A
business has discretion to determine the manner in which the business derives the money required to pay the
fee imposed under this section.

§ 47.053. Remission of Fee; Submission of Reports
Each quarter, a sexually ortented business shall:

(1) remit the fee imposed by Section 47.052 to the comptroller in the manner prescribed by the comptreller;

€ 2008 Thomson/West. No Claim to Orig. 1.5, Govt. Works.
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and

(2) file a report with the comptroller in the manner and containing the information required by the comp-
troller. '

§ 47.054. AHocation of Certain Revenue for Sexual Assault Programs

The comptrolier shall deposit the first $25 million received from the fec imposed under this sabehapter in a
state fiscal biennium to the credit of the sexual assault program fund.

§ 47.055, Allocation of Additional Revenue

(2) The compiroller shall deposit ali amouonts received from the fee imposed under this subchapter after the
first $25 million in a state fiscal biennium in the Texas health opportunity pool established under Subchapter
N, Chapter 531, Government Code. Money deposited in the pool under this section may be used only 1o
provide health benefits coverage premium payment assistance to low-income persons through a premium pay-
ment assistance program developed under that subchapter. o

(b) This section takes effect only if Senate Bill No. 10, Acts of the 80th Legislature, Regular Session, 2007,
becomes law and the Texas health opportunity pool is established under that Act. If that Act does not become
law, or that Act becomes law but the pool is not established, this section has no effect, and the revenue is de-
posited as provided by Section 47.0551.

§ 47.0551. Allocation of Additional Revenue

(a) The comptroller shall deposit all amounts received from the fee imposed under this subchapter after the
first $25 million in a state fiscal biennium to the credit of the premium payment assistance account. The
premium payment assistance accounf is an-account in the general revenue fund that may be appropriated to the
Health and Human Services Commission only to provide health benefits coverage premium payment assist-
ance to low-incorne persons through a program developed by the commission.

(b) This section takes effect only if Senate Bill No. 10, Acts of the 80th Legislature, Regular Session, 2007,
does not become law, or that Act becomes law, but the Texas health opportunity pool is not established under
that Act. If that Act becomes faw and the pool is established, this section has no effect, and the revenue is de-
posited as provided by Sccrion 47.055.

§ 47.056. Administration, Collection, and Enforcement

The provisiens of Subnitle B, Title 2, Tax Cade, apply to the administration, payment, collection, and enforce-
ment of the fee imposed by this chapter.

END OF DOCUMENT
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UNITED STATES DISTRICT COURT
DISTRICT OF NEVADA

* % %

DEJA VU SHOWGIRLS OF LAS VEGAS, L.L.C. )
d/b/a DEJA VU SHOWGIRLS; LITTLE )
DARLINGS OF LAS VEGAS, L.L.C. d/b/a )
LITTLE DARLINGS; K-KEL, INC. d/b/a )
SPEARMINT RHINO GENTLEMAN’S CLUB; )
OLUMPUS GARDEN, INC. d/b/a OLYMPIC )
GARDEN; SHAC, L.L.C. d/b/a SAPPHIRE; )
THE POWER COMPANY, INC., d/b/a CRAZY )
HORSE TOO GENTLEMEN’S CLUB; )
D. WESTWOOD, INC. d/b/a TREASURES; ) 2:06-cv-0480-RLH-RJJ

and D.I. FOOD AND BEVERAGE OF )

LAS VEGAS, L.L.C., d/b/a SCORES, )

| )

}

)

)

)

)

)

)

)

)

)

Plaintiff(s),

ORDER
(Motion to Dismiss—#12)

V8.

NEVADA DEPARTMENT OF TAXATION,
NEVADA TAX COMMISSION and NEVADA
STATE BOARD OF EXAMINERS,

Defendant(s).

Before the Court is Defendants’ Motion to Dismiss Amended Complaint (#12,
filed May 10, 2006). Plaintiffs’ Opposition (#16) was filed June 5, 2006. Defendants’ Reply
(#17) was filed June 14, 2006.

“The Motion will be granted.
BACKGROUND
This suit arises from a statute enacted by the Nevada State le gislﬁmre, .20"1 Special

Session, in 2003, which, inter alia, replaced the casino entertainment tax with a tax on all live

1
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I || entertainment. The provisions of the live entertainment tax were placed in Chapter 368A of the

2 [| Nevada Revised Statutes (“NRS™) and were further amended by the Nevada State Legislature in
3 || 200s. |
4 Plaintiffs, who operate establishments at which “live performance dance entertain-
5 | ment” is provided, contend that the Live Entertainment Tax violates their rights under the First and
6 || Fourteenth Amendments of the United States Constitution as a restraint on speech and a violation
7 || of substantive due process. They seek declaratory relief concemning the constitutionality of the tax
8 || and their non-obligation to pay it, and seek an injunction against its enforcement and seek damages
9 || under 42 U.S.C. §1983, including a refund of taxes paid.

10 | " Defendants’ Motion to Dismiss challenges this Court’s jurisdiction, invoking 28

11 §f U.S.C, §1341 (the “Tax Injunction Act” or “TIA”), which states that “[t]he district courts shall not
12 || enjoin, suspend or restrain the assessment, levy or collection of any tax under State law where a
13 || plain, speedy and efficient remedy may be had in the courts of such State.” Defendants also

14 || contend, based upon the pleadings and requirements of the Tax Injunction Act, that Plaintiffs have
15 || failed to state a claim upon which relief can be granted. See Fed. R. Civ. P, 12(b)(1) and (6).

16 STANDARD OF REVIEW

17 ~ Rule 8 (Fed. R. Civ. P.) requires svery complaint to contain “a short and plain

18 || statement of the grounds upon which the court’s jurisdiction depends.” Local Rule LR §-1

19 || requires that, “The first allegation of any complaint . . . shall state the statutory or other basis of

20 || claimed federal jurisdiction and the facts in support thereof. Federal courts are courts of limited

21 || jurisdiction. They have no inherent or general subject matter jurisdiction. They can adjudicate
22 || only those cases which the Constitution and Congress authorize. These are usually only those
23
24 ’
The Live Entertainment Tax applies to certain gaming and non-gaming facilities. NRS
25 || 368A.060 AND 368A200. The Department of Taxation administers the tax with respect to entities

without gaming licenses. The Gaming Commission adminigters the tax with regard to gaming
26 {| licensees.
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which involve a federal question, the United States is a party or where there is diversity of
citizenship and certain criteria are met. Kokkonen v. Guardian Life Ins. Co., 511 U.S. 375 (1994).

The Plaintiffs bear the burden of proof by a preponderance of evidence that federal subject-matter

jurisdiction exists. Mortensen v. First Federal Sav. and Loan Ass’n, 549 F.2d 884, 891 (3™ Cir.
1977). |

Rule 12(b)6) of the Federal Rules of Civil Prqcedure provides that a court may
dismiss a complaint for “failure to state a claim upon which relief can bé granted.” “[A] complaint
should not be dismissed for failure to state a claim unless it appears beyond doubt that the plaintiff |

can prove no set of facts in support of his claim which would entitle him to relief.” Conley v.

Gibson, 355 U.S. 41, 45-46 (1957); see also Yamaguchi v. U.S. Dept. of the Air Force, 109 F.3d

1475, 1481 (9th Cir. 1997). All factual allegations set forth in the complaint *“are taken as true and
construed in the light most favorable to {p|laintiffs.” Epstein v. Washington Energy Co., 83 F.3d
1136, 1140 (9th Cir. 1999). Dismissal is appropriate “only if it is clear that no relief could be
granted under any set of facts that could be proven consistent with the allegations.” Hishon v.
King & Spalding, 467 1J.8. 69, 73 (1984), see also McGlinchy v. Shell Chem. Co., 845 F.2d 802,
810 (9th Cir. 1988).

DISCUSSION

The United States Supreme Court has held, in a fairly recent decision, that the Tax

' Injunction Act “shields state tax collections from federal-court restraints,” and “was designed
expressly to restrict the jurtsdiction of the district courts of the United States over suits relating to
the collection of State taxes.” Hibbs v. Winn, 542 11.S. 88, 104 (2004).

Drawing a clear distinction between tax credits {over which the district courts have
_jurisdiction} and actions seeking to avoid payment of taxes or to otherwise interfere with state tax
collection, Hibbs took great pains to reaffirm a long line of its decisions which denied jurisdiction
to U.S. district courts in cases where the purpose of the suit was to avoid the payment of taxes—

usually on constitutional grounds—or seek a refund for taxes already paid. See e.g., Rosewell v.

3
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1 || LaSalle National Bank, 451 U.S. 1011 (1981) (two-year delay of tax refund was still a plain,

2 || speedy and efficient remedy to preclude federal district court jurisdiction under Tax Injunction

3 || Act); Fair Assessment in real Estate Association, Inc. V. McNary, 454 U.S. 100 (1981) (comity
4 || and TIA barred taxpayers’ suit for damages under §1983); California v. Grace Brethren Church,
5 || 457 U.S. 393 (1982) (TIA prohibits federal district court from enjoining or declaring unconstitu-
6 || tional state tax laws where plain, speedy and efficient remedy available); Mational Private Truck
7 || Council, Inc. v. Oklahama Tax Comm’n, 515 1.5, 582 (1995) (distnct court cannot enjoin,
8 || suspend or restrain the assessmnent or collection of taxes under State law, where plain, speedy and
9 || efficient reme:djr may be had in State courts).

10 The Ninth Cirenit likewise has held that the Tax Injunction Act barred federal court

11 } consideration of a complaint involving the constitutionality of California Proposition 13. Marvin
12 {| F. Poer and Company, v. Counties of Alameda, 725 F.2d 1234 (1984). In that casé, the Circuit
13 || Court stated that, “federal courts have generally dismissed cases‘ in which plaintiffs have sought
14 | both injunctive or declaratory relief and a refund or damages.” Citing Bland v. McHann, 463 F.2d
15 || 21 (5th Cir. 1972, cert. denied, 410 U.S. 966); City of Burbank v. State of Nevada, 548 F.2d 708
16 || (9" Cir. 1981); and Dillon v. State of Montana, 634 F.2d 463 (9" Cir, 1980).

17 The Hibbs Court went {o significant lengths to explain that it responds to State

18 || governments’ need to assess and collect taxes as expeditiously as possible with a minimum of

19 || preenforcement judicial interference and the legal right that the disputed taxes be determined in a

20 || suit for refund. 542 U.S. at 103. The Court also noted that two of‘the purposes of the Act was to
21 || eliminate disparitics between large out-of-state corporations and in-state taxpayers in what their
22 i remedies should be; and, to stop taxpayers, with the aid of a federal injuﬁction, from withholding
23 || large sums thereby dismpting state government finances. Id. at 164. The Tax Injunction Act was
24 “shaped b& state and federal provisions barrmg anticipatory actions by taxpayers to stop the tax

25 || collector from initiating collection proceedings,” training “its attention on taxpayers who sought to

26 || avoid paying their tax bill by pursuing a challenge route other than the one specified by the taxing

4
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authority.” fd. at 104-105. The Court noted that “federal-court relief would have operated to
reduce the flow of state tax revenue,” aﬁd acknowledged that “the principal purpose of the TIA
was to ‘limit drastically’ federal-court interference with “the collection of [state] taxes."” J/d. at
105-106.

Plaintiffs” Opposition attempts to argue that First Amendments rights.cnjuy a
special protection from improper taxation, fee assessment or licensing requirements. They cite
cases in support of this argument, including Supreme Court ceses. This Court does not question
the decisions in those cases, but they are inapposite to the jurisdictional issue here. In their lead-
off cése, they cite Fair Assessment in real Estate Ass’n, Inc. v. McNary, which the Hibbs case cites
as noted above. However, this case is contrary to Plaintiffs’ argument. In McNary, the dismissal -
on jurisdictional grounds was affirmed.

The other cases cited either do not. address taxation collection issues, or they
involve cases where the proper jurisdictional route was taken, i.e., they were pursued through State
courts, up through State Supreme Courts and then to the Supreme Court of the United States.
Those cases adopted the procedure mandated by the Tax Injunction Act!

Another argument attempted by Plaintiffs is that there is no remedy in the State
courts, This argument is based upon NRS 368A.280(1), which states:

No injunction, writ of mandate or other legal or equitable process may issue in any
suit, action or proceeding in any court against this state or against any officer of this
State to prevent or enjoin the collection under this chapter of the tax imposed by
this chapter or any amount of tax, penalty or interest required to be collected.

First, 1t should be noted that the foregoing statute does not preclude a taxpayer from
pursuing the established procedures for contesting a tax or seeking a refund.

| Second, the language of the statute does not, as Plaintiffs suggest, preclude judicial
recourse in the State court. It merely prevents a preemptive strike, that is an action to enjoin the
collection of the taxes. It does not prevent a judicial challenge either to the collection of the tax or

the constitutionality of the statute authorizing the tax. Indeed, the Nevada Supreme Court, in a

5
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case involving a statute which precluded any suit whatever unless an administrative ¢laim had
been filed, held that notwithstanding the statute, the California corporation could bring the suit to
challenge the tax. Stafe v. Scotsman Mfg. Co. Inc., 109 Nev. 252, 849 ).2d 317 (1993). This
decision strongly suggests that declaratory relief is available in State court notwithstanding NRS
368A.280(1).

At any rate, Plaintiffs have not alleged in their complaint, with specific facts, that
there exists no “plain,” speedy or efficient remedy available under the laws or through the courts of
the State of Nevada. Accordingly, Plaintiffs have neither established jurisdiction nor stated a
¢laim upon which relief can be granted by this Court. This case clearly is a case designed to enjoin
or restrain the assessment or collection of a tax under a State law and further seeks damages,
including a refund of taxes. It clearly falls within the purpose of the Tax Injunction Act and
removes this Court’s jurisdiction. |

Defendants also argue that they are not “persons” for the purposes of Section 1983
and therefore no claim under that section can lie against them. Although the Court need not
address this argument, it notes that the assertion is correct.

Defendants also argue that they are immune from this suit pursuant to the provi-
sions of the Eleventh Amendment of the Constitution. In this case the State of Nevada has not
waived its Eleventh Amendment Imnmm'ty, nor is such a waiver alleged or pled. Nor do Plaintiffs
allege that Congress has abrogated the State’s Eleventh Amendment immunity under these
circumstances, This is clearly a suit against the State of Nevada and its agencies.

For all the foregoing reasons, the Court finds that Defendants’ Motion to Dismiss

has merit and must be granted.
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IT IS THEREFORE ORDERED that Motion to Dismiss Amended Complaint

| - ROG AIUNT [/
' Unitel States District Judge

(#12) is GRANTED.
Dated: July 25, 2006.
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GHANEME)SULLIVAN

Attorneys At Law

Elizabeth M. Ghagem ' Diana L. Sullivan
eghanem(@ps-lawyess.com _ dsullivan(@gs-lawyers.com

- Eebruary 27, 2007

VIA FACSIMIILE (775) 684-2020
GHT COURIER
Nevada Department of Taxation
Atin: Michelle Jacobs
.1550 Caliege Parkway
Carson City, Nevada 89706

Re:  Claim for Rgfund - Nevada Tox on Live Entertainment

 Tuxpayer: E-Kel, Inc.
- Tax Period: January 2004

Dear Ms. Jacobs:

Please be advised that the undersigned represents K-Kel, Inc, (“Taxpayer™, and this
correspondenice should be considered as the ‘Taxpayer’s formal claim for refund pursuant to N.RS. §
368A.260 regarding taxes paid under the State of Nevada's Tax on Live Entertainment (N.R.S. §§ .
368A.010 ez seq., and sometimes referred to herein as “Chapter 368A"). This letter is being sent pursuant
to directions from Deputy Attoriey General Dennis Beleourt, who is representing the Stite and the
. applicable agencies in pending legal actions concerning the Tax on Live Entertainmant,

| Pursuant hereto, the Taxpayer heréby demands a refund of any and all Live Entertainment Taxes
paid for the reporting petiod of January 2004, together with the statutory interest provided for by NR.S. §
368A.270. ‘ ; '

* According to our recbrds, the Taxpayer paid & total of
Qi @100 Dollars (SEREERE) via check #{@Pfor this reporting period, and demand is hereby

m,adc for full refund of that amount.

. This claim for refund is made on two grounds. First, the Nevada Tax en Livé Entertainment is
unconstitutional. Second, the Taxpayer is exempt from paying this tax pursusnt to the provisions of
- N.R.S. § 368A.200(5)(a). These matters are discussed in detai] balow.

L .I.\i’evu'da’.i' Live Entertainment Tux is a Fuciglly Unconstitutional Direct ax on the
Exercise of Constitutional Freedoms. - '

Chapter 368A imposes a direct tax specifically upon “live entertainment.” And, “live -
entertainment” is protected expression under the First Amendment. See, e.g., Schad v. Rorough
of Mt, Ephraim, 452 U.S. 61, 65.66, 101 $.Ct 2176, 68 L.Bd.2d 671 (1981) (“Entertamment. a3
well as political and ideclogical speech, is protected; motion pictures, programs broadcast by
radio and television, and live entertainment, such as musical and dramatic works, fall within the
First Amendment guarantee. . .") (emphasis added); Winteys'v. New York, 333 U.5.507, 510, 68
S.Ct. 665, 92 L.Ed.2d 840 (1948) (mere entertainment, in-and-of itself, is considered protected -
expression under the First Armmendment); Doran v. Salem Inn, Ine,, 422 U.S. 922, 932, 95 S.Ct.

2561, 45 L.Ed.2d 648 (1975) (zude dancing); Ward v, Rock Agalnst Racism, 491 U.S. 781, 790,
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109 8.Ct. 2746, 105 L.Ed.2d 661 (1989) (rock mﬁsic) and Zacchini v. Scripts-Howard
Broadcasting Co,, 433 U.S. 562, 578, 97 S.Ct. 2849, 53 L.E4.2d 965 (1977) (human cannonhall

performance) (. . .entertainment itself can be important news."). See alse Virginia v. Black, 538
U.S. 343, 358, 123 S.Ct. 1536, 155 L.Ed.2d 535 (2003) (“the First Amendment affords protection

to symbolic or expressive conduct as well as actual speech™. Consequently, Chalpter 368A
imposes a tax directly and specifically upon activity protected by the First Amendment.

Moreover, the Taxpayer asserts that the Nevada Tax on Live Entertainment is facially
unconstitutional.? Accordingly, the claims of this Taxpayer can be grovnded — in the first instance
— on the fact that the tax at issue applies generally to “live entertainment,” But there is far more
that demonstrates the invalidity of Chapter 368A.

_ While the statute is a selective tax only upon protected expression — and at that only upon
one form of entertainment (applying only to that which is “live™) - it does not even tax that
particular mode of expression in a unified and even fashion. This is becauss a wide variety of
“live entertainment” is specifically and statutorily exempted from the scope of tax. The
exemptions ag contained in N.R.S. § 368A.200(5), inchede but are not limited to the following:

 $ Any boxing contest or exhibition govemed by the provisions of Chapter 467
of the Nevada Revised Statutes (c) '

$ Live entertainment in a non-gaming facility with a maximum seating capacity
of less than 200 (d) _ . ‘

$ Live entertainment that is provided at a trade show (g)

$ Music performed by 'mua.ician# who move constantly through the audience if
no other form of live entertainment is afforded to the patrons (k)

$ ‘Live entertainment prwided in the common area of 2 shopping mail (j} .-

' Becanse the Federal Constitution fepresents the “fioor” level of protections that can be afforded

under the State- Constitution (see ‘8.0.C.. Inc. v. Mirage Casino-Hotel, 117 Nev. 403, 414

(2004)), Chapter 368A, also imposes a direct tax upon expression protected under Article I, 17, of

the' Nevada Constitution. L ‘ '

2 The burden on protected activity here is, indeed, far-reaching, and includes music, vocals,
dancing, acting, drams, and comedy. N.R_S. § 368A.090.

?  Nevertheless, the particular expression presented by the Taxpayer also receives constitational
protections. The Taxpayer presenis exotic dancing at its establishment, which is a form of
expression that falls within ths scope of the liberties afforded by the First Amendment See, e.g,,
Barnes v. Glen Theatre, Iag., 5¢1 U.S. 560, 565, 111 8.Ct. 2456, 115 L.Ed.2d 504 (1991) (nude

dancing receives protections under the Constitution); City of Erie v; Pap’y A.M., 529 U.S, 277,
289, 120 S.Ct. 1382, 146 L.Ed.2d 265 (2000) (same). See also Schad, 452.1.5. at 65-66 (“Nor

~ tay an entertainment program be prohibited solely becanse it displays the fude human figure,
‘[N]udity alone’ does not place otherwise protected materia] outside the mantle .of the First
Amendment. . . ., Furthermore, . . . nude dancing is not without its First Amendment protections
from official regulation™). - = :
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$ Live entertainment that is incidental to ap amusement ride, emotion simulator
or similar digital, electronic mechanical or electromechanical attraction ()

$ Live entertainment that is provided to the public in an outdoor area, withoue
any requirements for the payment of and admission charge or the purchase of any
food, refreshments or merchandise (m)

$ An outdoor concert (1)

% Race events at a racetrack in the state is part of the NASCAR Nextel Cup
Series, or its successor racing series, and all races associated therewith (0)

$ Live entertainment provided in a restaurant which is incidental to any other
* activities conducted in the restaurant or which only serves as ambiance so long as
there is no charge to the patrons for that éntertainment (p), :

Those are' nnt; however, all of the cxe:ﬁﬁtions. The definition of “live entertainment™
under N.R.S. § 368A.090(b) excludes, among other things: ’ '

$ Instrumental or vocal music in a restaurant, lounge or gimilar area if the music
does not routinely rise to the volume that interfires with casual conversation and
if such music would not generally cause patrans to watch as well as listeri (1)

5 Performances at certain licensed gaming cstablishments where the
“performers stroll continuously throughout the facility” (3) S

-$ Performances in certain arcas of certain licensed gaming estsblishments
“which enhence the theme of the establishment or atiract patrons to the areas of
the performances, as long as any seating provided in the immediate area of fhe
performers is limited to seating at slot machines or gaming tables” 4

3 Entqrﬁihment provided by patrons. (6)

“And, of course, even the amount of the tax is not consistently assessed against those
forms of entertainment that do not fall within one of the numerous exceptions. There is a higher
rate of tax assessed against thoso establishments with a seating capacity of less than: 7,500
persons, than applies to facilities with seating capacities over that number, NR.S. § 368A.200(1).
For all of these reasoms, Chapter 368A clearly represents a-differentia! tax upon expressive

activitias,

With these various factors in mind, the unconstitutionality of Chapter 368A is preordained
by established Supreme Court precedent. In Minneapolis Star v. ta Comm’r of Rev.
460 U.S. 575, 103 8.Ct. 1365, 75 L.Ed.2d 295 (1983), the High Court was asked to consider the
constitutionality of a “use tax” levied against paper and ink used by newspapers, Noting the
“[d]ifferential texation of the press,” the Court commented that it could not “countenance such
treatment unless the State asserts a counterbalancing interest of compeiling importance that it
cannot achieve without differential taxatior.” 'Id. at 586 (emphasis added).. Then, in Arkansas
Writers’ Project, Inc. v. Ragland, 481 U.8. 221, 231, 107 8:C1. 1722, 95 L.Ed2d 209 (1987), the
‘Court, in invalidating a discriminatory tax upon certain magazines, observed that . . the State
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must show that its regulation is necessary to serve a compelling State interest and is narrowly
drawn to achieve that end.” (Emphasis added). And, under strict scrutiny, narrow tailoring
requires that the government choose the least restrictive (of First Amendment expression) means
. Possible to effectuate the governmental interest involved.*

Most importantly, is the simple fact that such differential taxes upon First Amendient
activities are “presumed unconstitutional® Minneapolis Star, 460 U.S. at 586 {emphasis
added), See also Simon & Schuster v, Crime Victims Bd., 502 U.S. 105, 115, 112 5.Ct. 501,
116 L.Ed.2d 476 (1991) (“A statute is presumptively inconsistent with the First Amendment if it
imposes a financial burden on speakers because of the content of their speech™) (emphasis
added). ' : B

Utilizing these standards, it is clear that Chapter 368A is blatautly, and fac:‘aliy,"

uncnnstimtiuqal under the First Amendment.

. The Suprm:g: Court dealt with the issue of taxing First Amendment rights in the case of
Muxdock v, Pennsylvania, 319 1.5. 105, 63 S.Ct. 870, 87 L.Ed. 1292 (1943). The case dealt

with & city ordinance that required those who wished to canvas or solicit to pay a Heense fee of _

$1.50 per day or $7.00 for one week. Id. at 106. The Supreme Coutt statcd that, in regard to
First Amendment freedoms, “it could hardly be denied that a tax laid specifically on the exercise
of those freedomis would be unconstitutiona), Yet the license tax- proposed by this ordinance is in
substance just thet.” Igd. at 108. In the case of the Nevada Tax on Live Entertainment, there i3 not
‘even the pretext of a license involved, as it is merely a direct imposition of a tax on First
Amendment freedoms, - |

The Suprem-c Cowt noted in Murdock that freedom of speech is “available to all, not

merely to those who can pay their own way,” and that “the power to tax the exercise of a privilege
is the power to control or suppress its enjoyment . . . those who can tax the exercise of this [First

Amendment freedom) can make its exercise so costly as to deprive it of the resources necessary

for its maintenance.” Id. at 111-12, The Court flatly stated that “a state nay nof impose a
charge for the enjoyment of a right granted by the federal constit
added). ‘This is because “the power to imposs a license tax on the exercise of these freedoms is

* See, e.g, Sable Communications of California, Ine. v, F.C.C., 492 U.S. 115, 126, 109 S.Cx.

2829, 106 L.Ed.2d 93 (1989) (narrow tailoring requires that the govemment choose the “least

restrictive means to further the articulated 'interest). We assume that the governmental interest is
raiging taxes, which the State previously had sccomplished without infringing on First
Amendment constitutional rights of expression when.the tax was -directed against gambling
casinos. See also United States v. Plavboy Entertginment Group. Ine., 529 U S, 803, 816-17,
120 S.Ct. 1878, 146 LEd2d 865 (2000) (“When the Government restricts speech, the

Government bears the burden.of proving the constitutionality of itz acticms. . . . [Tjhe
Government bears the burden of identifying a substantial interést and justifying the challenged.

restriction , . . . The breadth of this content-based restriction of speech imposes an especially
heavy burden on the Government to explain why a less restrictive provision would not bé as

effective .. . . (citations deleted)). See also Minnéapolis Star, 460 U.S. at 585 (the government
must assert “a counterbalancing interest of compelling importance. that it cannot schisve without

differential taxation™). Nevada cannot do that here.
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indeed as potent as the power of censorship which this court has repeatedly struck down.” Id, at
113, These principles were reaffirmed in the cases of Minneapolis Star and Raglsnd.’

2, Nevada’s Live Entertainmént Tux is an Unconstitutional Differential Tax on First
Amendment Freedoms,

Chapter 268A is also unconstitutional because it treats certain live entertainment facilities
differently than othér amusements and other providers of live entertainment. Nevada is unable to
assert an overriding govemmcnt interest for this disparate treatment, and the statute must,

therefore fail.

The Supreme Court has plainly stated “that differential taxation of First Amendment
speakers is constitutionally suspect when if threatens to suppress the expression of particular
ideas or viewpoints.” Leathers v, Medlock, 499 U.S. 439, 447, 111 8.Ct. 1438, 113 L.Ed.2d 494
(1991), citing Minneapolis Star, 460 U.S. at 585; and Grns]ean v. American Press Co., 297
U.S. 233, 244-249, 56 S.Ct. 444, 30 L.Ed. 660 (1936). This i3 because selective taxation is a

: ‘powerﬁﬂ weapon™ to suppress the speaker or viewpoint selected. Mintieapolis Star, 460 U.S. at

583, citing Railway Express Agency v, New York, 336 U.S. 106 112-113, 69 S.Ct. 463, 93

- L. Ed 533 (1949) (Jackson, J. cuncumng)

As stated above, Chapter 368A not. only singles outlive entertainment, but also
. discriminates .among providers of live entertainment. First, it discriminates on the basis of the

size of the facility. It excludes small facilities with a maximum occupancy of less ‘than two a

hundred (200) persons. N.R.S. §§ 368A. 200(5}(:1)(5) Those not excluded on the basis 'of size are
then taxed at different rates according to their size, with the smaller venues paying the higher rate.
N.R.S. § 368A.200(1). The smaller venues arc further taxed on their-food, refreshment, and

merchandise sales, while the larger venues are not. Id. This scheme, like that in Mioneapolis

Star, impermissibly discriminates amiong businesses on the basis of their size. annp.nhs.&m:,
460 [l& at 391-92. The starute offers no rationale to ]uattfy this dispmte treatment.

* While Suprerae Court precedent clearly establishes the invalidity of the Live Enteriainment

Tax, lower court decisions further exemplify this point. In the case of Fernandes v. Limmnier,
663 F.2d 619 (5“‘ Cir. 1981}, the Court thére was dealing with a $6.00 daily fee required of -

anyone exercising First Amendment rights in the Dallas/Ft. Worth airport. Id. at 632. The court
noted that “exaction of fees for the privilege of exercising First Amendment rights has been
condemned by the Supreme Court. . .were states pernijtted to tax First Amendment activities, the
eventual result might be the total suppression of all those voices whose pockets arc not so deep.
‘[F]reedom of speech. . .[must be] available to all, not merely to those who can pay their own
way.' Murdock v. PEDHSII'VQM 319 U.8. 105, at 111.” Id. at 632. See also Amerlcan Target
Advertising, Inc. v. Gieni; 199 F.3d 1241 (10® Cir. 2000), where the court there exaniined 8
statute that raquued the posting of a bord in the amount of $25,000.00 before persons or cntities
- could engage in First Amendment activities. The court upheld & $250,00 annual registration fes
because it determined that “the fee does né more than defray reasonable administrative costs.” Id.
‘at 1249. But in tenms of the requirement-of posting & bond in the amount of $25,000.00, the court
determined that this “imposes a sizeable price tag upon the enjoyment of a guaranteed freedom. ,

the chilling finanma.l reality ‘of the bond ‘unnecessarily interfer[es] with First Amendment
freedoms,’ . . ., and is therefore unconstitutional, . , .” Id. at 1249. (internal cite omitted); and
Joelner v. ashineton Park 1., 378 F 3d 613, 628 (7™ Cir. 2004).
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Second, the statute discriminates among gypes of live cntertainment. Most notably, the
statute exempts certain sporting venues such as boxing and NASCAR races. N.R.S. §§
368A.200(5Xc) and (0). These exemptions impermissibly discriminate among speakers on the
basis of the content of the enterfainment. It demonstrates a preference for family entertainment,
which is clearly evident from the legislative history: “It eliminates sporting events, which are
family oriented. We believe those are atiended by local families, and climinating this would help
to get a second NASCAR race, an all-star basketball game, and a baseball tearn.” ASSEMBLY
COMMITTEE ON COMMERCE AND LABOR OF NEVADA, 73d Sess. 17-18 (2003).

For obvious reasons, taxes such as this, which discriminate on the basis of the cantent of
the speech, trigger heightened scrutiny under the First Amondment. Leathers, 499 U.S. at 447,
Further, the fact that Chapter 368A singles out live entertainment venues and discriminates
among them distinguishes Chapter 368A from a generally applicable amusement tax. See,
generatly, American Multi-Cinema, Inc, v. City of Warrenville, 748 N.E2d 746, 321
ILApp.3d 349 (2001), | T

These modes of discrimination among taxpayers are presumptively invalid and, to sustain
. constrtutional muster, require a compelling governmental justification. Leathers, 499 U.S. at
.- 446-47; Minneapolis Star, 460'U.S, at 592-93. The government's interest in collecting revenues
- cannot sustain Chapter 368A, becanss the State must show that the tax i3 necessary to serve a
compelling state interest which could not be achieved without differential laxation. Minneapolis
Star, 460 U.S. . at 586. Defendants cannot assert a compelling reason for taxing live
entertainment differently from other forms of entertainment or for the differential taxation of live
citertainment based on the-size of the facility or whether the facility meets Defendants’ unilateral
designation of “family-oriented.” Therefore, Chapter 368A is unconstitutional.

3. The Taxpayer is exempt from taxation pursuant lo the provisions of NR.S. §
368A4.200(5). : : -

As stated above, Chapter 368A contains niimerous exemptions to the Live Bntertainment
Tax, one of which involves “live entertainment that the State is prohibited frormn taxing under the
Constitution, laws or treatises of the United States or Nevada Constitutions.” NR.S. §
- 368A.200(7)(a). Here, for the reasons as set forth in ihe two subsections immediately above, the -
State of Nevada is, in fact, precluded from directly taxing “live entertainment” in general.
Accordingly, the Taxpayer is exempt for having to pay the Live Entertainment tax pursuant to the
exerption as set forth in N.R.S. § 368A.200(5)(a).

~ For the reasons that I have set forth abave, the Taxpayer ig entitled to a total refimd of all
Live Entertainment Taxes paid, together with appropriate interest, and requests immediate
payment of the same. If there is any further information that you need in order to be able to
complete the processing of this Claim for Refund, please do not hesitate to contact me directly, _
Sincercljr,-
GHANEM & SULLIVAN, LLP
i, Do (1

By: -@.anaLSumvan, ‘
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STATE OF NEVADA

DEPARTMENT OF TAXATION O OrTICE
Web Site: hitp;/tax.state.nv.us Buliding L, Sulte 225
1550 CoRege Periway, Suite 115 Rena, Nevada 89302
, Carson Chy, Nevads B6706-7937 Phone: (775) 868-1205
JIM GIBBONS Phone: (775) 684-2000 Fax: {775) 884-2020 Fax (775} 6BE-1303
Governor
- HENDEREON OFFICE
‘ THOMAS R. SHEETS LAS VEGAS OFFICE 2550 Paaso Verds Pe e
Char; Newada Tox Commission Grant Sewysr Offics Bulkfing, Sulte 1300 Henderson, Nevis 20r e
DING DIGLANNO 555 F Weshington Averue '
Exacutive Director Phone:(702) 485-2300
Las Vegas, Nevada, 83101 Faw: {702) 488-3377

Phone: (702)486-2300 Fax: (702) 486-2373
CERTIFIED MAIL: 7005 1820 0003 8673 2851
April 3, 2007
K-KEL INC
SPEARMINT RHINO

15423 E VALLEY BLVD
CITY OF INDUSTRY CA 91746

Dear Sir
Re: Live Entertainment Tax Claim for Refund

iam in receipt of a letter from Ghanem & Sullivan, Attorneys at Law, dated February 27, 2007, requesting a
refund of Live Entertainment Taxes paid by K-KEL Inc. for the period ending January, 2004.

Nevada Revised Statutes (NRS) Chapter 368A. requires a business to pay an excise tax on admission to any
facility in this State where live entertainment is provided. NRS 368A.060 defines a facility and NRS 368A090
defines live entertainment. Based on the Department’s interpretation of the law as it currently exists, Olympus
Garden, Inc. falls within the purview of this statute and is required to pay the live entertainment excize tax,

As I find no basis in law that would preclude K-KEL, Inc., DBA Spearmint Rhino, from its obligation to pay this
tax, I must deny your request for refund.

After reviewing the enclosed information, should you disagree with this decision, you may appeal it to the Nevada

Tax Commission, pursuant to NRS 360.245, by filing a written notice of appeal with the Department within thirty
days of service of this letter. '

Si 1y,

Dino DiCianno
Executive Director

Enclosures: NRS 360.245

¢c: Ghanem & Sullivan, LLP
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STATE OF NEVADA

DEPARTMENT OF TAXATION 00 Ketra Lane
Web Site: http://tax.state.nv.us Buliding L, Siste 238
1560 College Parkway, Suite 115 Heno, “““";as_ﬂgfgs ,
NGy Carsen Clly, Nevada £9708-7937 Fx-(?f;;f’mqm '
JIN GIBBONS Phone: {775) 684-2000 Fax: (775) B84-2020
THOMAS . SUEETS 3 10150
. - 2550 Paseo ¥ ite
Chaif, trcirgin G:’g""”b" Grant Sawl-;:r gsg:gnggl?:fgulm 1300 H?E:ns;ﬁméorf 1
. 486-2300
Evecutive Director s Ee:rm. 910t P (1021 46-3577
Phana: (702) 486-2300 Pax: (T0Z2) 486-2373
nfE W
October 12, 2007 ERETTE "
: L
Bradley Shater, Esq. CERTIFIED MAIL 7003 1680 0001 3683 7108
Shafer and Assoclates By A9
3800 Capital City Bivd., Ste 2
Lansing, Michigan 48906
Dianna L. Sulliven, Esq. CERTIFIED MAIL 7003 1680 0001 3683 6538
Ghanem & Sullivan
" 8861 W, Sahara Ave,, Ste 120
Las Vegas, Nevada 89117
IN THE MATTER OF: The Appeal of Olympic Gardens, Inc., D.I. Food & Beverage of Las

Vegas, Shac, LLC, D. Wastwood, Inc., K-Kel, Ine., The Power Co., Inc,
(“Appellants’} from the Department of Taxahon s Denlal of thelr refund
request pursuant to NRS 368A. 260

The above matter came before the Nevada Tax Commussmn (‘the Commlssion”) for hearing on
August 6, 2007, Bradley Shafer, Esq. and Dianna Sullivan, Esq. appeared on behalf of Appeliants.
.Senior Deputy Atterney General David J. Pope and Deputy Attorney General Dennis Belcourt appeared
on behalf of the Department of Taxation (“the Department”).

The Commiss[on hereby makes the following Findings of Fact, Conclusions of Law and
Decision.

FINDINGS OF FACT

1. Appellants, as providers of live entertainment, are or have been texpayers under NRS

chapter 368A, through which is imposed the Live Entertainment Tax (“LET”).

2. Appellants filed timely requests for refunds pursuant to NAS 368A.260 for the tax
periads of January, February 2004, March 2004 and April 2004, claiming that the LET is
facially unconstitutional, that it unconstitutionally targets them or their message, and that
they are entitled to refunds for the taxes paid by them, pursuant to NRS 368A.200(5)(a).
The Depariment denied Appellants’ requests.

Appellants filed timely appeals from the Depariment’s denials of their refund requests.
. Inthis appeal, Appellants contand that a tax on live entertainment is per se
.- -unconstitutional, that the LET is renderad unconstitutional by the number.of statutory
exemptions, which Appellants claim make the tax one targeted at live adult
entertainment, and that the legislative record shows an intent fo tax based on content, o
the detriment of providers of live adult entertainment.

6. if any Finding of Fact Is more properly classified as a Conclusmn of Law, then it shall be
deermned such,

PR
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CONCLUSIONS OF LAW

1. NRS 36BA.200(5)(a) exempts from the live entertainment tax “()ive entertainment that
this State is prohibited from taxing under the Constitution, laws or treaties of the United
States or the Nevada Constitution.”

2. Entertainment can be a form of speech protected under the Flrst Arnendment of the
United States Constitution and Article |, section © of the Nevada Constitution.

3. The United States and Nevada Constitutions do not forbid taxation of live entertainment

as such.

NRS 368A.090 contains a definition of live entertainment. Regulations and an

amendment to NRS 368A.090 define what is not live entertainment.

NRS 368A.200, as initially enacted in 2003 and as amended in 20056 and 2007, contains

exemptions from the live entertainment tax.

A tax that targets a small group of speakers may violate the United States and Navada

constitutional protections against infringement of speech.

The live entertainmant tax under NRS chapter 368A is an extension of the former casino

entertainment tax (NRS chapter 463). It is imposed on an array of types of

entertainment, both at licensed gaming establishments and other locations. It therefore
does not target & small group of speakers.

8. A tax that constitutes a regulatlon of speech because of disagreement with the
message which it conveys” may violate the United States and Nevada constitutional
protections against infringement of speech. Ward v. Rock against Racism, 491 U.5. 781,
791 (1988).

9. The definition in NRS 388A.090, the exemptions in NRS 368A.200, and other provisions
of NRS chapter 388A delineating the scope of the tax are reasonable classifications for
tax purposes and do not appear to be aimed at any message that may be contained in
the entertainment by Appellants or any other speakers. See Madden v. Kenfucky, 309
U.S. 83, §7-88, 60 S.Ct. 406, 408 (1940) (providing, “[i|n taxation, even more than in
other fields, legislatures possess the greatest freedom in classification”).

10.  Mention by legislators of taxability of live adult entertainment under a proposed bill that
was subsequently enacted does not prove that the bill was enacted because of
disagreement with the message provided by live adult entertainment.

11.  Statements by legislators with respect to a bill that would have taxed live adult
entertainment as a separate class, where the bill did not pass, does not prove the intent
of a separate kill that did not select live adult entertainment.

12.  If any Conclusion of Law is more properly classified as a Finding of Fact, then it shall be
deemed such.

N oo v s

DECISION

After due deliberation, and based con the foregoing, the Commission denied the appeal.

DINO DICIANO
Executive Director
Nevada Department of Taxation

GC: DPavid Pope, Sr. Deputy Attorney General
Dennis Belcourt, Deputy Attomey General
Taxpayers (via regular mail)
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