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January 15, 2008

The Honprable Jim Gibhons
Govemor of Nevads
Execulive Chambers
Carson Oy, Nevada 84710

Dear Govemor Gibbons:

STATE OF NEVADA
DEPARTMENT OF TAXATION

Waeb Shs: hMipJSax. stata nv.us
650 Collsgy Porkwey, Swte 195
Cgrman City, Mevade BRIO-TESY
Phone (75 G820 Fow (775} 8842000

LAS VELAY DFFICE

Goerd Bevryer Offtcs Buakding, Sults 1300

G35 E. Vnahingion Suveris
Lo Vages, MNovadr, 881

Phone: (TR0 450-2308 Pex {FU3F 4382373

REMD QEFICE
SEE Rintrke LEn
Brdichng L., Sule 3%
Rond, Mavase BO5ME
Phuete, [T78) 4881365
P, (770} GBR.S303

HERIRSRSON OFFCE
2530 Parsy Vende Pavkway Buile 188
Handerson, Nevsds 32073
Fhong: {T02) A8%-F3H3
Eaor {703} $88-3377

Pursuant Io he provisions of NRS 380.100, the Depariment of Taxation submits herawith the Annual
Raport for the fiscal year ending June 30, 2007, During 2006-07, gross ravanues and distnbutions

changed i the following amounts.

Increase’ Percent
: ﬁ\“&‘ﬂ%i‘%@ﬁ e e ?mﬁ'mm _________ ‘cm - S08F Loy sy ‘ ‘i‘é?ﬁ_%"@@ -
Saies angd Use ?axas $ 985 3355?’2 S 1000216533 § 15,180,581 1.54%
Loce School Buppori Tex $088 384723 1108388747 16078034 C1.58%
CityCounty Ralief Tax 1,088,300,724 1.108,238,27% 16,845 585 1.55%
Locat Oplion Taxes 489,145,820 527,521,484 28378 874 5.68%
irtoxicating Beverags Taxes $1,310, 450 43 (44 488 1,734,018 4,20%
Cigaratte Tax and Fees 131,775,345 139,544 078 (2,231,288 -§.68%
{her Tobacoo Produdls 8,178,583 8.841,781 £83,188 B 41%
Catate Tax 8,7 95, 408 2,083,308 (4,732,100} -B2864%
todging Tax 17,278,658 18,383,585 1,084,008 B8.27%
Ret Frocseds of Minerals Tax 44,524,830 82,178,511 17 853,88% 39.55%
Cenrally Assessed Propesty Tax 64,443 588 88,137,778 4 8584 188 ¥.28%
Busiress Tax and Foes 431,888 238,455 (182,520 ~44.57%
fnsurance Pramium Tax 238,333 718 250,274 818 20,841,103 8. 79%
Tire Tax 1,714,385 1,568,148 {45,181 -2 88%
Govamment Servces Fas 35,058,703 38, 883,347 3,503,644 8.58%
Bank Excise Tay 2818210 3,029,597 210,787 7.48%
Susiness Licerne Fee 29,857 088 19,887 853 {1,808 4453 -8,87%
L v Enteriainment Tax 8,888,884 14,838 428 2,148,583 24.74%
Modified Business Tax 255,251,822 . 2¥8,852 802 23,700,679 8.29%
Real Property Transfer Tax - *Eﬁvﬂ;ﬁﬁ-“&.ﬁﬁﬁ iﬁﬁ 3“3‘% %5 {488, 5&@& »Es} ‘48%:
Totst 3474

Jowrce. gf}g.w;«é Srom anad re ;WZ HO0G ~ P00 T,
Lo o /f far. sholle  noeas fdscaments {Annsd s{?agwf‘ﬁeﬁﬁ?

““ m’f &e@ 5-
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20087008 30062007

State General Fund 5 1.503350244 3 1,931,824685 5 27985420 1.47%
State Distibutive School Fund 94,428,822 111,665,888 17,227,177 18.24%
Local Govermements 2674865272 2,733.008.247 58,172,875 2.17%
Other Distributions 24,102,872 21,717 431 514,558 2.81%
Etate Tax Resarve, Endowment 8,751,540 2 063,308 (4 5888400 -BR.44%
ard Trust Funds N o
State Debt Servics Fund ) SSIME WIS

Total 3 4708303355 3 AB00AMTORD §  NaadEm 213

Sincersly,

ino DiCianns
Executive Diractor
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NTERTAINMENT TAX
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TOTAL % CHARGE FROM
FISCAL YEAR SEATS BREATER  COLLECTIONS — BRION YEAR

T ¥ AREENTY CLIITARE R NS

200505 8 504 521 1821511 %
2005-08 §,459,681 2,223,182 8,658,564 L0

2008-07 7,550,523 2,887 905 10,838,428 24.79%

E LEGAL CITATION Chapler 2584

IMPOSITION AND RATE A tax imposed on sny faclity with 300 or more seats whers live
i srteriginment In provided and adindssion i3 chaeged The
! Department of Taxation s only responsibie for coflesting this tax
a from non-gaming faciities. For facitities sesting mone than 300 and
I3 iRan 7580 the rate i 10 pancent of the admission charge plus
10 percent of any amount pald for food, refreshmerts and
merchandise purchased 3t the faciiity. For faciiies sealing more
han 7,500 the rate of tax 12 5 percent of the admission chargs.

CURRENT DISTRIBUTION OF REVENUE  State Genaral Fund,

HISTORY

ORIGINALLY ENADTED 2003 Session of the Slele Legisiature, effective January 1, 2004,

AMENDRMENTS Amanded by the 2005 Sassion of the State Legistalurs i reduts
the minbnum occupancy 10 200 seats.

i L

37
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1 L DIANA L. SULLIVAN, ESQ.
. i Nevada Bar #4701
3 | GHANEM & SULLIVAN, LLP ]
. 11930 South Fourth Sirest, Suite 210 e ST
3 1 Las Vegas, NV 89101 I
Tﬁie?hﬁn@ (7023 3&2—443@ A
% i Facsimile: (702} 862-4422 ‘ it
. Attorneys for Plaimiffs §
;?BRADLEY 1. SHAFER,
® U Michigan Bar No. P36604*
¥ I SHAFER & ASSQCIATES: P.C,
ﬁf 113800 Capital City Bivd., Suite #2
" || Lansing, Michigan 48906-2110
m{} i} Telephone: (517) §86-65584
- % i Facsimile: {317} §85-6383
éi} \LAttorneys for Plaintifis
£ &\ %ddmitted Pro Hoe Vice
184 §
zd e
i ggﬁl** DISTRICT COURT
= CLARK COUNTY, NEVAA
L
35 ﬁi"ﬂ'v&j SHOWGIRLS OF LAS VE h\}} N
NL.L.C., dibfa Deja Vu Showgirls, LITTLE | ) , -
6 | DARLINGS OF LAS VEGAS, LL.C, dbla | g o 4033273
Lictle Dorlings, K-KEL, BNC, dibfia *«sm-:zm*ms C Deckst
17 {Rbine Gemilemen's  Chib,  OLYMPUR
HGARDEN, INC, dbla Ohmpic  Guendinl )
18 HSHAC, LL.C. d/a Sapphire, THE POWER .ﬁﬁ.mﬁ?@@ R R
Y COMPANY, INC, db/a Crazy Horse sm:&? Fri s e
S N\ Gendemen's Club, D. WESTWOOD, in ]
A8 Hdbe  Treaswres, and DL FOOD &,: Date of Hearing:
N3 NBEVERAGE OF LAS VEGAS, LLC, &%s  Time of Hesring:
NS Smres I
Plaintiffs,
V8,
Etg'Nw,qmt DEPARTMENT OF mm*‘&@wé_ g
1
$SSHOODQW) 3DJH




COME MNOW Plaintiffs, by and through their attorneys of record, Diana L. Sullivan,

| Fsq. of the law firm of GHANEM & SULLIVAN, LLP, and Bradley 1. Shafer, Esq. of the law
firm of SHAFER & ASSOCIATES, P.C., and hereby respectfully move this Honorable Court
{ for a preliminary injunciion in the above-entitled case enjoining the Defendanis, and their
Aéﬂﬁ’icers, emplovees, agents, representatives, and all persons scting by, through, and for them,
f’rﬂm enforcing, applying, and implementing Title 32, Chapter 368A of the Nevads Revised
Statutes (hereinafter *Chapter 3684,” or sometimes simply the “Statute™), for the reasons that
E‘i& is unconstitutional on its face under Article 1, §§ 9 and 10 of the Nevads Constitution, as |

well s the First and Fourteenth Amendments to the United Sistes Constitution.

This Motion is made and based upon the Venfied Complaint for Declaralory and

injunctive Relief, Damages, and Attomney Fees and Costs, the exhibits thereof, the following
Points and Authorities, the exhibits attached thereto, the affidavit attached hereto, the |

iuﬂdg:rlying pleadings and their exhibits, all of the pleadings on file herein, and the argument of

counse! at the time of the hearing.

in addition, Plaintiffs reguest an Ovder Shonening Time for this Motion so that is it |
1 E:ii:"seaif‘é on June 17, 2008, for the reason that the Defendants have filed a motion to dismiss this |
 cause of action which will be heard by thi:s Honorable Court on that date, Plaintiffs believe |
:::Eihat this Court should have a full understanding of the constitutional matters at stake in this

.Eéiitigmim when ruling on that motion o dismiss, and having this Motion for Preliminary




E Injunciion heard contemporancousty therewith will accomplish thet result.
2 DATED this %day of May, 2008,
34
H {4y %NEM_@,\ SULLWAM LLP
4} , )
5\ By &3{ V*{ﬂﬁ*% § ":"'w,:i
SIANA LOSULLI %\ B
& | Nevada Bar #4701 o .
333 South Fourth Street, Sutte 210
7 i Las Vegas, NV 89141
{ Attorneys far Plaintiffs
8
9 i BRADLEY J. SHAFER,
0 Michigan Bar No. P36634%
b SHAFER & ASSOCIATES, P.C.
11 i 380G Capital City Blvd,, Suite #2
§i Lansing, Michigan 48906-2110
12 8 Attorneys for Plaintiffs
13 * ddmitted Fro Hac Vice
_____ T3
15 |
16 |
| Siate of Nevada )
17 ¢ Y: s8
8 1 County of Clark )
1% ¢ I, MANA L. SULLIVAN, ESQ., being first duly sworn deposes and says:
20
il. This Affidavil is in support of Plaintiffs’ Motion for Preliminary Injunction on Order
21 ¢
- | Shortening Time.
23 2. On Aprit 18, 2008, Defﬁmi&mis filed g Motion 10 Dismiss this action. Plaintiffs have
24 :respﬁmied to that motion and the hearing date is scheduled for June 17, 2008.
23 3. Plaintiffs are secking this Motien for Preliminary Injunction on Order Shorening
26 |
\{ Time in order to have this motion heard by this Honorsble Cowrt on the same day as
27 )
28 Diefendants” motion to dismiss.
{
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4. There arg complex constitutional challenges o the Live Entertainment Tax that have

significant merit.  Plaintiffs wanted to give this Court a better understanding of those

_E:f:mnsﬁmtiﬂmi challenges and their merits, for the Court’s consideration of the pending
t.é métism to dismiss.

5 Defondants claim that Plaintiffs are not entitled 10 challenge the constitutionality of
| | the Live Enterisinment Tax in this action, and more specifically that Plaintiffs are not entitled

tto injunctive relief. Plaintiffe feel this motion further demonstrates that Defendants’

assertions are ncorrect, and it would be helpful to this Hodorable Court for these mations 1o

i be considersd by this Court at the same time.

8. Should this Honorable Court be inclined to not enter gn Order Shontening Time,

Piaimiﬁ"s respectiully request that as an alternative, this Court schedule the hearing on both

ihe Motion to Dismiss and this Mmmn for Preliminary Injunction for the same date,

| FURTHER YOUR AFFIANT SAYETH NAUGHT.

¥
DATED this day of May, 2008.

BiANA L, smmvm E%{;s

SURBSCRIBED AND SW&T}E{N io befmﬂ me

‘ ;thiﬁ?gﬁu day of May, 2008,

w&;gm* rustic
in and for said G{mmy and State

o

..................................
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|| INJUNCTION may be shortened to fure ,."?ii‘ 3608, al the holir of §:00 a.m. in Department IX

i ﬁf the above-sntitled Cauﬁ

) ] o LA =2

HTO:  Wevada Deparoment of Taxation, Nevads Tax Commission, Nevada State Board of |

NWTO: . Defendants’ Attorney, David Fope

Injunciion on Ordey Shortening Time for hearing before the Disriot Court, Department 1X, on

| fthe: 17% of June, 2008, at $:00 3., or as soon thercafier as counsel can be heard,

GROER SHORTENING TIME

Upon spplication therefore and good cause appearing thersiore, it is hereby:

ORDERED that the hearing of the above MOTION FOR PRELIMINARY
‘3%.3 WEIR-LLY R oV

Tyne
Dated this dav of May, 2008,

Exminers, and Michelle Jacobs, Defendants, and

PLEASE TAKE NOTICE that Plaintiffs will bring their Motion for Prefiminary |

Dated this _ﬁé%y of May, 200§,

uhﬁ%‘*’&i& SULLIY m :_w

Nevﬂaia Baa‘ #4?@1
330 South Fourth Sireet, Suite 218
Las Vegas, NV 59101

Asiorneys for Plaimtiffs
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MEMOBANDUM OF POINTS AND AUTHORITE

ol

R SRR B - RN V. TR - S T

Plaintiffs operate commercial entertainment establishments in the City of Las Vegas, which |

:"i'_-g:sresent on their business premises live performance dance entertsinment to the consenting

¥

adull public. Verified Complaint for Declarstory and Injunctive Relief, Damages, and |

1 Attorney Fees and Costs ("Complaint™), at 9§27-34. The enterlainment presented by the
Plaintiffs constitutes speech and expression, as well as a form of assembly, protected by the |

i First and Fourteenth Amendments 10 the United States Congtitation,’ as well as by Ant. 1, §§ 9 ]

g 8 e s .
and 10 of the Nevada Constitution.” Complaint, § 36.
11§ |
7 1 On or about July 22, 2003, the State of Nevada cnacied Chapter 368A, which imposes, |
13 éésubjeci ko numerous and various exceptions, an excise tax on admission to any facility that

\ hereinafier as the “Live Entertainment Tax,” or simply the “LET.” A copy of the version of
16§ 5

{ Chapter 3684 adopled in 2003 is attached hereto as Exhibit 1. As originally enacted, the fax
17 1 |
g Hmr

T ::afﬁ:trded under the Staie Constliution (see age Casing-Hotel, 117 Nev.
403, 414, 23 P.3d 243 (2001)), the federal case law cited herein is applicable to Planiffs’ |

20 E'H@vada constitutional challenges as well,

.80, Ine. v, Mirs

? Exotic dancing, in the form of clothed, “iopless,” and even fully nude entertainment, falls i
37 1 within the scope of the liberties, including the right to free expressive associgtion, afforded by |

23 1 dancing receives protections under the Cnstimiiﬂn}; City of Evie v. Pap’s AM,, 520 US. |
1277, 289 (2000) (same); & =h of Mt Enhraim, 452 1.5, 61, 85-68 (1981 ("Nor |

ehad v, Boron

| may an entertainment program be prohibited solely because it displays the nude humsan figure,
35 {Nudity alone’ does not place otherwise protected material outside the manile of the First

# Amendment. . . . Furthermore, . . . nude dancing is not without its First Amendment protections
26§ form official regulation”); and Dei . ol |
27 ;5 Mashville snd Davidson County, 274 F.34 377, 396 (6th Cir, 2001, citing Roberta v, United |
i Riates Javoees, 468 U8, 609, 622 (19843 (Court held that “the First Amendment protects the
28 ienteriainers and audience members’ right 1o free expressive association. They are certainly |

Hengaged in a ‘collective effort on behalf of shared goals.”™). '

$SSHOODQW) 3D JH




'f:impﬁssd by Chapler 368A was not applicable, under the terms of NR.S. § IGEA 00K, o

1 :
2 tive enlertainment not provided st @ licensed gaming establishment if the facility in which the
3 live entertainment was provided had a maximum occupancy of less than 300 persons.

44 .Exhibii 1, § 368 A 200{5Yd); and Complaint, § 25. |
; However, on June 17, 2005, Chapter 168A was amended by Assembly Bill No. 354; a copy
' :gﬁf which is attached hereto as Exhibit 2. Among other things, Assembly Bill No. 354 reduced
& -:-g"thﬁ.smpe of the exception as contained in N.R.S. § 368A.200(3)d) bom a maximum seating
9 | ‘capacity limitation of 300 to 200. Upon information and belief, the purpose of this amendment
0 was 1o specifically extend the tax obligation as contained in Chapter 368A to a number of the
i; | Plaintilfs’ establishments thal were not then subject to the Live Entertainment Tax. Complaint,

" ﬂg 26; and Exhibit 2, § 368A.200(5)(d). See also, quotations to Exhibit 7 set forth, infra. The |

Assembly Bill No. 354, is attached heveto ag Exhibit 3, and unless designated o the conirary,
16 i |

i1 any further references 1o the specific provisions of the Siatute refer to the version as found ag
17 |
3 Exhibit 3.

19 The Defendanis are the departments, boards, end individuals charged with enforcing

20§ Chapter J68A. They take the position that the Plaintiffs are all subject to the Statuts, and the

1 Defendanis have required the Plaintiffs to pay the Live Entertainment Tax as mandated therzin,
22
- U Complaint, 95 17-240, 27-34, 37, Contrarily, the Plaintiffs contend the tax as mandaled by

3 :

54 1\ Chapler 368A is both illegal and unconstitutional,” snd that even if that is not the case, they are

ph :ispaﬁii‘in::aliy exempied from paying the LET pursuant to the stalulory eremptions as contained

37 41 Indeed, two recent decisions — ong by the IHinois Court of Appeals and another out of |
ia trial court in Texss ~— have invalidated similar types of laws, and the Attorney General of |
2% 1 Tennessee just last month issued an opinion declaring that a similar tax proposed in that siate

Twould be unconstitutional. See Exfublis 4, §, and 6. 1
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times, paid the Live Entertainment Tax mandated by Chapter 368A. Complaint, 9 38.

statute, 42 U.S.C. § 1983, which permits ections at law and suits in equity to redress

 deprivations of constitutional rights. Complaing, 9§ 1, 3, and 66.

1. PROCEDURAL HISTORY

In order to prevent the violation of their constitutional rights, Plaintiffs filed this mstant

‘statutory prerequisites to the filing of this instant action.

After those odministrative progeeds were concluded by Defendamt Nevada Tax |
f complaints on March 3, 2008, and filed a motion 1o dismiss this action on April 18, 2008,
| The reason Plaintiffs sre secking this Motion for Preliminary Injunction on Order Shoriening

Time, is so this motion is heard on the same day, thereby giving this Count a betier

undersianding of the merits of Plaintiffs’ constinational challenges in this case.

Because the tax in question is specifically directed at activities protected by the First

1\ therein. Complaint, 99 38-3%, 53. Nevertheless, under threats of crimninal prosecution and the |

\{ imposition of fines and other penaltics aguinst them, Plaintiffs have all, beginping at various

| Amendment, Plaintiffs have brought their action, in part, pursuani to a federal civil rights

L action in December 2006, The Parties agreed, however, to extend the date for the Defendants |

1 to answer that complaint because, in an abundance of caution, a mumber these Plaintiffs filed, |

1 Commission and after a number of these Plaintiffs filed a separate judicial action o review that

adminisirative ruling (also pending before this Court), Defendants filed answers 10 both

i Plaintiffs have responded to that wiotion, and the hearing date is scheduled for June 17, 2008.

22

................................................................
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g $H. RELEVANY '-ﬁ"WE_% QNS OF CHAPTER 3684 E
3 Q‘Emgﬁef ?v&% sateg, Wt NR B q ﬁ&AB{)ﬁ(E}, that *“{elxcept as otherwise provided in
F iy section, there s hereby i kmwi W oxeise tax on sdmission 1o any facility in this State
% i :"wiw*e Hes ensenainment is provided ™ (P the live entertainment is provided at 2 facility with g
| mmﬁ‘nmﬁ serupaney of lea thag if} iha, rate of tax s 10% of the admission charge o the
| i ;
5 5 Savility plus 1% of any amesents padd o foud, refreshments and merchandise purchased at the
B
B fﬁdii{’? Hiihe five :nhﬂmmeﬁ S s »‘ﬁgsﬁ at 8 facility with a maximum sccupancy of at
ﬁ | E&dﬁi?in‘%& the rate of the tax 4% 8% of the admission charged to the facility. Id. y

AL

' U&? k ¢ an “[ajdmission  charge” in
RS R s
AR .. :

ressed inlerms of money, of consideration
Hege 1o have access fo a facility where live
i*ze termm mciudaa, wﬁhﬁm Eamzimmn

LTI TTLL LS L L s

g umd mmw‘s i f,mr whase af fﬁm‘} reﬁ“eshmems or memhandiae

oo

The feren “laciity™ fa dofined io KRR § 368A.060 as follows:

P IIIIIIITIIIIS

*{s* »ma et @mms&u &Hﬁ awe enteﬂaimnem i3 pmvided and for

ﬁmu ﬁ;ﬁ* §

& mhh T mj;e:-éi;%.

(A ssablishiwent that i not 2 Heensed gaeming : E

ki
TRed
et

fiﬁ‘iﬁ gmm‘gg ‘%tabhahm&:m that is licensed for less
31 slet ;ﬂﬁ, fess thanm gix games, or any
ft machines and games within those

five emerainment
estab %E%&;‘ﬁmmgﬁ

EEIIIIISA TS ILELEEEILIF LIS

PPy

¢ AL she focilities opersted by the Plaintills have maximum occupancies of less than 7,500 i
pﬁa\-‘@m Lo :}iﬁmn ”231&
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A
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J'E:
i E-E_“ELEE%’E entertainment” is defined i MN.RLS § 368A.0%0 a5: -
21
i “{Alny activity provided for pleasurs, enjoyment, recreation,
34 relaxation, diversion or other similar purposs by a person or
4 persons who are physically present when providing that activity to
a patron or group of patrons who are physically present.”
54 .
. A This definition includes, iarer afig, “[dlancing performed by one or more professional of
2 .amaiaur dancers or performers.” N.E.5. § 36BA 0002 a)2).
g Pursuant to MRS, § 368A.200(5), however, the ax imposed by Chapter 3684 is not
K applicable 1o certain specifically listed situations, One of those exemptions nchudes “live
10 1| . “ - )
|\ entertainment that the State is prohibited from taxing under the Constitution, laws or treaties of |
i o |
. ihe United States or Nevada Constitution.” MRS, § 368A.200(5)a). \
13 - {ther provisions of Chapter 3684, and the numerous exceptiong/exsmaptions therelo,

14 will be discussed below.

IV.  POINTS AND AUTHORITIES
16 § |
17 A, INJUNCTIVE RELIEF SHOULD BE CRANTED,
181 o
The power of this Cowrt 1o issue the injunctive relief requesied here denives from At 6, |
§ 6, of the Nevada Constitution, N.R.S. § 33.101, and N.R.C.P § 65 And, myunctive relief

21 should certainly be granted here. Al courts should hesten to grant injunctive relief where |

22 { fundamental constitutional rights are involved, and where there is a chance that those righls |

11303 F.3d 939, 973-74 (5th Cie. 2002). This is the solemn responsibility of the courts to guard

26 and enforce each and every constitutionally protected right. Zwickler v. Koota, 389 U.8. 241,

27 11248 (1967).

H
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injunctive relief should be granted:

A party seeking the issuance of a preliminary injunction bears the
burden of establishing (1) & likelihood of success on the merits;
and (2} a ressonable probability that the non-moving panty’s
conduct, if allowed o continue, will cause wreparable harm for
which compensalory damage is an inadequate remedy.

T i
g 3
b 7;_51'?9, 187 (2004). Cowts also “weigh the potential hardships 10 the relative parties and 1o
i others, and the public interest,” when considering whether 3 preliminary injunction should
1
issue. id.
12 ¢
01 As will be discussed immediately below, Plaintiffs satisfy cach of these standagds.
My I.  PLAINTIFFS HAVE A SUBSTANTIAL LIKELIHOOD OF |
" E SUCCESS ON THE MERITS, |
16} s The Unconstitationslity of Texing First Amendment |
1} Activities,
17 .
8 it is snconstinational (o directly tax the engagement and First Amendment protecied
19 i activities. The Suprome Couﬂ fas noted:
24 \ “It is one thing to impose a tax on the income or properly of a
a1 preacher, it is quite another thing fo exact a tax from him for the
privilege of delivering a sermon. The tax imposed [here] is a2 Bat
27 4 ficense tax, the payment of which i3 a condition of the exercise of
these constitutional privileges. The power to tax the sxevrise of o
3§ privilege is the power fo conirel or suppress g enjoyment.”
24 |
25
itelanfication edded),
26 3
7y | Stated somewhat differcntly:
28 |}

13

The Nevada Supreme Court has set forth the following critetia to establish whether |
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(1 “& power to lax differentially, as opposed 5 2 power 0 tax
generally, gives s govermment & p@wmﬁzi weapon against the
p ta;spaver &tﬁﬁuﬁd When the Sate impesss g generaliy applicable
sax, there is fittle cause for concern. We need not fepr that o
34 Soveramend wil demror u Sele ‘&‘*ﬁ growp. of fexpeyers. by
4 ﬁwafmsﬂmsm.mﬁm if § swust dmpose the same burdsn ou the
; . E5
3 $ & %
& |
4 “Further, differential rreatment, unless justified by some special
charscteristic of the press, suggests that the poal of the regulation
§ 4 % not unrelated 1o suppression of cxpression, and such g gosl 8
5 presumpiively unconsiitational”™
1o | Minnespelis Star sad Tribune Co. v. Minnesots Commissioner of Revenue, 460 U.S. 575,
P11 585 (1983} {emphasis added}.
e The reason for this is simple:
i3
g “We note that the general applicabillty of any burdensome fax
______ L D faw helps fo ensure that if will be mef with widespread opposifion.
5 0 When such o low applies only v a single congiliuency, mwever,
: i & fmswloted frow thiy politived consivaint™
i6 |
 Lesthers v, Medlpck, 499 1.5, 439, 445 (1991) {emphazss added).
17 § :
g | There are three ways that a tax may viclate the First Amendment.  First, a divect {ax :
19 ';'sgf:c:iﬁaajiy on First Amendment freedoms is unconstitutional.
20 *Freedons of speech, freedom of the press, freedom of religion are
ni avaiiable 1o all, not merely 1o those who can pay their own way .,
T . fEjt could hardly be denied that g tax lnid specifically on the
yy R gxercize of those freedomg would be snconstitufional”
23 §5Mummk, 319U.5. at 108, 111 (emphasis added).
4 Second, & tax that targets o narrowly daﬂn&d group of speakers is unconstitutional; as
35
o6 {56t forth by the Supreme Court:
2% *& tax is also suspect if it 1argets 3 small group of .spﬂakersﬁ;
2% 5 % W
12
$SSHOODQW 3DJH
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1 The danger from 2 scheme that targets a small number of speakers

15 the danger of censorship; a tax oo a small number of speakers
runs the risk of affecting only a limited range of views. The risk is
similar 1o that froms a content-based regulation; §t will distort the
market for ideas.”

-

| Lenthers, 499 U.S. at 447-448.

Third, a confent-based tex is unconstitutional, Lesthers, 499 1.8 at 447 (“Finally, for |

reasons that are obvious, a tax will uigger heightened scrutiny under the First Amendment if it |

i discriminates on the basis of the content of 1axpayer spesch’™.

W R o) o W de a2

While the Live Entertainment Tax violates the Firgt Amendment for all three of these
;;reasans,ﬁ for purposes of this motion only Plaintiffs will rely only on the third concern (an

impermissible contenst-based fax).

1481 U.S. 221, 231 (1987) (“drkansas fuces @ heavy burden i atiempting to defend fis
10 ‘_E'ﬁﬁnfentmb&ﬁﬁd approach o laxation of magaxines. In order fo Justily such dgg?“gmgﬁﬂg

I i raxarion, the State nusst show that #s regslation Is n

¥ a
2! inferest and fs narrowly drown 1o gchieve that end™), citing Minucapolis Star, 460 U.S. at N
22 i
4 1139192 Clagky. City of Lakewood, 259 F.3d 996, 1004 {9th Cir. 2001) (“In alf sitwations ..
i i :

24 i the government kas the burden of proof to justify busdening fresdom of expression™} {all

28 3

26 {1° The LET is unconstitutional under the first test in that it is & tax “laid specifically on the |
37 i exercise of [First Amendment] freedoms™ (i, live entertainment}. Murdock 319 U5, a1 108 |
(clarification added). In vegard to the second test, the large number of exemptions from the |
28 ULET demonstratd that the tax targets s “narrowly defined group of speskers,™ as will be -}
{} demonsirated by the discussion of the third test below. :




................

e

; | ;iemphasis added). In addition, Hke all regulations that are subject to strict constitutional |

scrutiny, a iak upon protected expression is, as referenced above, “presumipsively

2 :
3 N unconstitutional” Minnsapolis Stay, 460 U.S. a1 583 (smphasis added).
ol ] % The Live Entertzinment Tax is 2n Impermizsible Content-
& Based Tax.
& The LET is a direct tax upon protected expression, and only upon one form of
enterisinment {applving only to thal which is “live”). Il does neot even tax that particular moede
81
gﬁf expression in a unified and even fashion. This is because s wide variety of “live
hi} -eniertainment,” based upon the confent of that entertainment, is specifically and sistulondy |
i exempied from the scope of the tax.
12 3 Initially, the definition of “live entertainment” itself contains numerous excepfions, It
13 3 i . .
Exciudes, withow limitation, any one or more of the following activibies:
3 T o v
55 (5 Instrumenial or vocs! masic, which may or may not be supplemented
154 with commentary by the musicians, in a restaurant, {ounge or similar
16 | area if such music does not reutinely rise to the volume that interferes
with casual conversation and 3f such music would not generally cause
i7 patrons to walch as well ag histen;
18 | (2 Oeccasionsl perfprsmances by employees whose primary job function ig ‘
19 | that of preparing, selling or serving {ood, refreshments or beverages (o :
L patrons, i such performances are not sdvertised as entertalnment 1o the i
20 § public; 3
21 (3}  Performances by performers of any type if the performance occurs in a
8y Hoensed gaming  establishment other than a licemsed gaming
\ establishment that is licensed for less than 31 slot machines, less than & |
23 games, of any combination of slot machines and games within those |
4 i respective limidts, as Jong as the performery siroll continupusiy
i throughoud the fociiiy,
25 |
(4} Performances in areas other than in nighiclubs, lounges, restaurants or
26 1 showrooms, if the performances occur in 3 licensed gaming
oy 1L establishunent other than a licensed gaming sstablishment that is Heensed |
w‘? 3 - . ‘
for less than 51 slot machines, less than & games, or any combination of
2% i slot machines and games within those respective limits, which enhance |
the theme of the establishment or aliract patrons to the areas of the |




performances, 8s long as any seating provided in the immediate area of |
the performers is limited 1o seating at slot machines or gaming tables; .

{3} Television, radio, closed circuit or Internet broadeasis of live
entertainment;

(6}  Enfertainment provided by o potrom or patrons, including, without |
limitation, singing by pairons or dancing by or between patrons; |

(7Y Amnimal behaviors induced by animal wainers or caretakers primarily for
the purpose of education and sciestific research; and |

(8}  An occasional activity, including, withow limilation, dancing, that:

WS OGB wd R W e e B

) [loss not constitute a performance;

10 (1Y Is not advenised as entertainment to the public;

. (11}  Primarily serves fo provide amblence lo the facifity, and
i1} {1V} Is conducted by an emplovee whose primary job function is fot |
2 that of an enteriainer,

13 || N.RS. § 368A.090(b) (emphasis added),

______ 14 Then, the exemptions contained in MLR.S. § 3I68A.200(5]) apply 1o
5 {a} Live enteriginment that this Siate is prokibiled from laxing under the
16 i Constitution, lows or treatics of the United Siates or the Nevada

- Coastitutivn.’ |
174 z
EE'-; (b}  Live snteriainment that is provided by or entirely for the benefit of a |

nonprofié religivus, charilable, froternal or other organization that
19 i  qualifies a3 2 tax-exempt organization pursuant to 26 U.B.C, § 301{c), or

.. 8 nonprofit corporation organized ot existing under the pwovisions of

28 1 chapler 82 of NRS.

21 |

39 | {c) Any boxing confess or exhibition governed by the provisions of chapter |

B 467 of NES. '

23

24 | {d} Live enteriainment that is not provided at a liconsed paming
establishment if the facility in which the live entertainment is provided |

25 has r maximumn occupancy of less than 200 persons. 5

26 |

27 | |

28 ““ Omee 1t s determined that Defendants cannot specifically tax Plaintiffs’ protected activities,

i this exemption will be triggered.
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{¢)  Live entertainment that is provided at a licensed garning establishment
that is licensed for less than 31 slot machines, less than [six] ¢ games, or |
any combination of slot machings and games within those respeciive |
limits, if the facility in which the live entertainment is provided has a
maximum occupancy of less than 200 persons.

() Merchandise sold outside the facifity in which the live entertainment is
provided, unless the purchase of the merchandise entitles the purchaser
to admission to the entertainment.

R Y R R VAR

{gy  Live cngertainment that is provided at a frade show.

7
g ; {h} Music performed by masicians who move constonily through the
o 1 sudience if no other form of Hive entertainment is afforded o the patron
10 (i) Live entertainment that is provided at a hicensed gaming establishment at |
! private mestings or dinners attended by members of a particular |
11 i organization or by g casual assemblage if the purpose of the cvent is not |
5 primarily for entertainment. :
12
13 ()  Live entertainment that is provided in the comumon area of a shopping |

mall, unless the entertainment is provided in a facility located within the
14 .\Z: mall' |

13 (k}  Food and product demonsirations provided al & shopping mall, a craft
16 show or an establishment that sells grocery producis, h@uﬁewarﬂs
i hardware or other supplies for the home.
17 4 |
i {1} Live entertainment that is incidental o an amusement ride, a motion
18 simalafor o o similer dlplied,  edlecironic, mechanical or |
1o § sfectromechanical aftvaction, For the purposes of this paragraph, live |
| entertainment shall be deemed 1o be incidental to an amusement ride, 2
20 motion simulator or a similar digital, electronde, mechanical or
21 | electromechanical attraction if the live entertainment is:
¥ {1}  Not the predominam clement of the attraction; and |
\- {2} Not the primary puwrpose for which the public rides, attends or
23 otherwise participates in the gtiraction,
24 ()  Live entortatmment that is provided o the public in an ouldoor aren,
25 3 without any requirements {or the payment of an admission charge or the
26 * -- purchase of any food, refrestunents or merchandise,
vy {n}  An outdosr concesd, unless the concert is provided on the premises of a |
! licensed gaming establishment. |
28 | 1
1

P
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{3} Beginning July 1, 2007, race events scheduled at 8 race track in this

State as a part of the National Association for Steck Car Auto Raclug
Mexte! Cup Series, oy its successor racing series, and all races assotiated

therewith,

{p}  Begimsing July 1, 2007, 2 baseball contest, eveni or exhibition
conducted by professional minor leagne baseball ployers at a stadium o

this State,

{q} Live entertainment provided in a resfauremt which is incidenial to any
other activities conducted in the restaurant or which only serves as |
ambisnce so long as there is no charge to the patrons for that |

antertamenent.

MRS, § 368A.200(5) (emphasis added).
Because many of these exceptions/exemptions determine whether an entify or
é"individu&l 15 subject 1o the tax based upon the condent of the live enfertainment, it 15 clear that |

ithe LET is a content-bused tax and is subjest to strict constitutional scrutiny, More |

basically ensure that with the exception of casino enterizinment {which was already subject to
t&m pursuant to the prior casing entertainment tax), virmally the oanly remsining live |
_;:::maﬂaimnem that is subject to the tax is adult entertainment. If there is any doubt from a |
'g?gfas.:iaﬂ reading of the Seatute that it was meant o specifically tax live adult entertainment, any .;
i such doubt is quickly eradicated by reviewing the legislative history, discussed infro, which
1 clearly demonstrates such facial targeting.
Tt 13 constitutionally impermissible to apply & tax on protecied expression in such 2
;-discriminamry, conteni-based manner. As the Supreme Court held in a case where a tax was |

{“not evealy applied to all magazines” and treated “some magazines less favorably than others™

Indeed, this case involves a more disturbing use of selective
taxation than Minnespolis Star, becsuse the basis on which
Arkansas differentiates  between  megazines iz particularly
repugnant o First Amendment principles: o mogazine’s fux sfofus

17
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ViGilles, 512 ULS. 43, 52 (1994). There, the Court declared as unconstiutional an ordinance

depends entirely on s comfeni.  Above all else, the First
Amendment means the government has no power to restrict
gxpression because of its message, s idens, is subject matter, or
ity content. . . . Repulations which pormit the Government (o
discriminate on the basis of the content of the message cannot be
tolerated under the First Amendment.

-g;&fkmsaa Writers Proiect, 481 US, al 129 {citations omitted, emphssis in origingl and
L added).
In December 2007, the llinois Court of Appeals invalidated a similar tax aimed at adult |

{ entertainment based upon this very issue in Pooh-Hab Enterprises, lne, v, County of Cook ot

gk, 378 ULApp.3d 268, 317 1L Dec, 384, 881 N.E.2d 552 (2007) (Exhibit 4). In s unanimous

‘decision, the court of appesls declared Chicapo's broadly worded “amusement™ 1ax io be

i exempted “favored” amusement from the tax. There, Chicago had adopted 2 “fine ans” or |

entertainment,” 881 N.E.2d a1 555-560, Exhibit 4, Similarly, the Live Entertainment Tax here

'§szhi5 demonstrates a preference for cerlain messages and speakers and, undoubtedly, renders
1 the Live Entertainment Tax content-based and therefore subject to strict scrutiny. The decision

‘in Pooh-Bah makes clear that this sort of favoritiam is fatal to a 1ax on live entertainment. 381

1UMNLE.24 at 360, Exhibit 4.

The intted Sales Supreme Cowt has further stated that “felxemptions fom an ;_

‘tiapart from the nisk of view point and content discrimination: They may diminish the credibility

'j'é;sﬂ’ the government’s rationale for resincting speech in the first place” City of Lague v,

8

Hunconstitutional on s face. Like the LET, the Chicago tan contained exceplions that

exempts a wide variety of “favored” live entertainment, but applies to adull entenainment. |

i otherwise legitimate regulation of 2 medium of speech may be noteworthy for a reason guite |

s Rttt o e P
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:‘;banning outdonr signs (as being impermissibly content-based) becauss the law included 3

{
9 ':'j\"vmiaty of exceptions of signs that were nevertheless permisted.”
3 The burden on the State of Nevada is thus to establish that a compelling governmental
¢ 1 interest is frthered “that cannot achieve without differential taxation.” W@g 460
5 4 - "
. HULS. at 381, More importantly, that governmental interest camsof be the simple “raising of
7 Lrevenue.” As the Supreme Court as noted, that governmental interest “[sjanding alone, cannot
2 i} justify the discriminatory tax on First Amendment protecied activities.” Id. at 383-B6. The
? 1 Court has noted that the “state could raise the revenue by fexing businessey generafly,
\{ avoiding the censorial threat implicit in a tax that singles out” protected expression. Id. Here, |
1 :
2 | the State of Mevada simply cannot carry the burden of demonsteating thet there is a compelling |
13 governmental interest to differentially tax cemain First Amendmenmt protected live |
14 -E.;égmamginmmt In fact, the onfy (impermissible) governmental interest involved here seems {0
= bﬂ the desire to foster cerain forms of entertainment and fo, al the same time, intubi the
16 it
i exercise of other modes of expression. This is unconstitutional.
17 i
'8 In this case, the numercus exemptions reveal that beyond casino entertainment, the
19 LET is in fact targeted principally, if not exclusively, 2t adult entertainment facilities which are
20 protected by the First Amendment. The LET is therefore content specific; it iz subject to staict
i e
\ seruiny; and it is invalid,
2y
23 7 See aiso, Church of Lukumi v, Hizleah, 508 U.S. 520, 535-540 (1993) (Court found that
74 exemptions to three city ordinances banning the killing of animals rendered the laws 1o be |
content-based, and therefors unconstitutional, as being directed at those practicing the Santeria |
25 (i religion, and that the “pattern of exemptions paraliels the pattern of narrow prohibitions. Each |
i contribules to the gervymander); and U8, v, Elchman, 495 U.S. 310, 31719 (1990} (Court 3
26 found the facially neviral Flag Protection Act content-based and therefore unconstitutional |
~7 | because although il prohibited burning of the flag, it exermpted the buming of a “wormn or |
isoiled” flag as a means of disposal. The exception was an act “traditionally associated with |
28 i patiiotic respect for the flag,” and demonstrated content targeting by preferring patriotic rather
Hthan disrespectful acts upon a flag).
| i

$SSHOODQW" 3D JH




bt A A I 5

|

-V VL A

imer etk

3 The Taxpayers duly recognize that this legislative history reflecis debate on how the 2003

ai The Lepislative History Demongirates the Countent-Hased

Mature of the Live En&emammmi T8z,

The legislative history unequivocally bears out the discriminatory intent of the
?i_iegisiamre whe:n it enacied the aﬂmﬂm-ﬁased LET. A salient example of this is the “Minutes of
__ the Meeting of the Assembly Commities on Commerce and Labor” recorded during the 75rd
Congressional Session on May 16, 2003, attached hersio as Exhibit 7% This was the
commities meeting where it was debated whether to use the language “adult live ‘
entertainment” o beiter capture adult clubs 1o the amended version or whether that would

: fmake the target of the LET too obvious o the courts:

Chatrwoman Buckley:

My biggest concern with the bill 15 its conststutignality. . .. P'm
. concerncd that if we just put [“Jlive adult entertzanment,[™] tha
might be held unconstitutionat. 1 wonder if a better approach
mighi be to pick out 8 f-aw maore things like the racetrack ami

like that, We muid fix and refine the language 10 make sure we're
more careful and more able to describe things that might be caught
up rather than put into our statute the phrase “adult entertainment.”

which puts a big red flag on i for the counts. What are youwr
thoughts on that?

Senator Tiius:

Al one time the brothels were included, so that would be broader.
You can make the argument that this is a specis] kind of business
that poses special kinds of social problems and therefors you can
attach them. It's worth doing, and if an elecied court in the state
wanis 1o challenge it, that's fine. Nonc of the parts of the
Constitution are absplute and they're all sobject o interpretation,

iegisiation should be modified rather than on the original enaciment of the 2003 legislation,

i+ However, this does not detract from the fact the history unequivocally demonstrates that the
12003 legislation’s tax burden befell live adult sniertainment in 3 greatly disproportionate

manner. Indeed, the discussion i 2005 indicates that the tax failed io bring in the intended

| revenue because the 300-seat requirement, in action, excluded many of the adult clubs that |
L were intended as @ revenue source. |
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They interpreied the property lax we recenily passed as maybe
constitutional, and we capn see how flexible the Constitulion s n
Nevada. { duok 1t"s worth the chance to put it in there.

.

P S+~ SN SR N O N S S S

\ ASSEMBLY COMMITTEE ON COMMERCE AND LABOR OF NEVADA, 73d Sess, p. {9 (May 15,
1 2005) (clarification added), Exhibi 7.
The Mimutes also elucidate thet the intent behind the tax was to further ratchet up the

1 tax burden on adull enterisinment, even though adult enteriainment was already paying the vast

i majority of the existing non-casing tax;

Sensior Dins Titus, Clark County Seastorisl Distvict Ne. T:

Al
prrrrsssrrr

The tax package from the 2003 Legislative Session included the

it glisninates that 300 seating requirsment,

B & ]

il entertainiment tax, which quickly proved a bookkeeping nightmare.

5 It also failed o generate the revenue we had anticipsted and #

! didn't sdequadely bring in o group some of wy intended to be

13 | covered, whick gre the siviptease clubs that have profiferated,

primarily in southern Nevads.

B S S B
15 1 i will do a betier job of capturing aduit live entertainment because

17 4

Cenainly the intent of the live enlertminment lax was not io get

ig i nudist colomes, but fo gef siriprease cfubs.
19 N
Chairwoman Buckley:
28 i
2 t wonder if we could do it in a way that's 3 little broader but gets at
B { the problems so we could svoid losing the revenue. We're getting
23 1 the rost revenue from adult enferiainment cluls, which is §6
i mitlion dollars, the highest owmount pald under the lHve
23 4 entestainment iax. The next one is race acks at $1.5 million, but
ng everyihing else pales inm comparisen fo how muck they’re
1 bringing in now, and § would hate to pive them buck their 36
23 4 seitlion.

{114, at 17-19 (names bolded in original, emphasis added), Exhibit 7.

rJ
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b A

[ This legislative history also explains that NASCAR racing and other sporting ovents
3 {i were exempted from the bill because they were believed (o be “family oriented™:
3 Semator Dina Tius, Clark Connty Senatorial District Mo, 7
4 Thiz eliminates seating requivements, which were problematic in
5 1 * ihe onginal Will. §f climinades sporting events, whick ave family
orignied. We believe those are atiended by local families, and
& eliminating this would help o got 5 second NASCAR race, an gl
9 star basketball game, and a bageball team. . . .
3 ¥ & % .
94 Sengtor Titus: i
16 4 ‘
| sgree with that, The I08-seat requivement has kept a lot of
BRI those clubs from paying. If you decide 1o amend this and do
something with i, be sure 1o keep that in mind because that's
12 where a lot of the revenue is. The fiscal DNvision in the Senate ;
17 | srgued that i yow climingte some of the fomilv-oricnted
' businesses like NASCAR and you teke our the 300vear ot the
R sasme time, that will more than make up for any lost reveswe.
18 ¢ .
‘6 ig. {emphasis added)
(74 The 300-person seating requirement was, in fact, lowered o 2 200-person seating

{8 requiremnent, even though adultl entertainment was already paying four-times more in taxes that |

j the next eontributor under the LET. NRS. § IGRA.20005)d){e). The next largest conuibutor |
Hunder the previous scheme was racetracks. Now racetracks are eliminated via the MASCAR
i o exception and vis the exception for all “{i}ive enlertsinment that is provided to the public in the

23 {ouidoor area. . . .7 MRS, § 36BA200(5¥o)(m). Now, in the Commities’s own words, the

24 ttaxes paid by any remaining providers of live enlertainment that the legislature forgnt to
25 U . . : . t
tiexempt “pale in comparison™ o the amounis paid by sdult enterizinment establishments.
2 | |
27 FASSEMBLY COMMITTEE ON COMMERCE aND LABOR OF NEVADA, 73d Sess., p. 19 (May 15,

og 12005}, Exhibit 7.

P A PP




......................................

i ,? Henee, # is clear that this is a content-based regulation that {argets certain speech, and

b3

canmot pass constitutional muster.  Therefore, Plaintiffs have demonsirated that they bave a |

3 | substantial likelihood of success on the merits of their claims.
4 . DEFENDANTS' CONDUCT HAS CAUSED, AND IF ALLOWED | -
§ TO CONTINUE WILL CONTINUE TO CAUSE IRREPARABLYE
p i HARM TO THE PLAINTIFFS AND TO OTHERS

7 i As noted above, Plaintiffs’ activities are expression protected by the First Amendment.
% {{In regard (o these protections, it makes absolutely no difference that M.R.A. § 36BA200(3) |
e Timits the tax’s application {o for-profit emtentainment. “Those who make their hiving through |
R 3
rexercise of Pirst Amendment rights are no less entitled to its protection than those whose |
R |

2 tadvocacy or promotion is not hitched 1o a profit motive.” Cammarsae v, 1.8, 358 115, 48§,

14 (1514 (1959). In faer, pmt&stiné one’s ability o tum a profit from First Amendment activily

snd Elee Co. v. Public Udlities Com’n of Cslifornia, 475 US. 1, 32, 106 (19856) :
1

(7. . protection of an author's profit incentive furthers rather than inhibits expression. ..},
170
. , 471 U.S. 539, 555-59 (1985).

19 || See aiso Simen & Schuster, 502 U.S, 105 (1951) {Court invalidated law that required |

convicted criminals o disgorge profits made from books written about their criminal

21 achivities).
223 |
?3: i However, through Chapter 368A, the exercise of these constitwtional righis is

24 \ conditioned upon and burdened by the payment of a substantial fee in the form of a tax. fthe

25 |1 Plaintiffs are unable to pay the tax imposed by Chapter 3684, they cannot then engage in the |

1 First Amendment activities encompassed by the regulations.
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The mere burden on the exewcise of Firsl Amendment profected activities itseif is -

§

5 \isufficient to establish the requisie irreparsble harm pecessary to warrant the entry of 2
3 3 preliminary injunction. However, the impact of such a tax upon an expressive business further
4 ﬁ@munsm&as the urcparable nature of the polential harm. Additional lax bundens on
i businesses must, of course, be passed on, and, in the circumstance of entertainment, that means i
7 ;s;sms:s the patrons whe desire o view such expressive enterfainment. Increases in the costs of |
8 Eh&%ﬁng able to view such entertainsnent has G significant potential of reducing the customer

9 .bm {the customers themselves being imbued by First Amendment rights in order to be gble
10 "'g'.ﬁew such entertainment} - - and thersfore reduce the enpagement in First Amendment
:; ﬁ:smt:zct&d activities - - of those persons who have insufficient means o pay the increased fees
13 m order to beable to view such entertainment.

_________ 4|l Morcover, he tax is paid ou of the general operuing budgets of the Planifly |

b3 _\?:és{aﬁaiishments, where that money could otherwise be used (i not 1o pay the valid ax) & "

Jnnnd
£
s

§fpumhasa, among other things, additional advertising {sn actbvity iteelf protecied by the First

FIIISISLLLLEEE,

12 §Amﬁndmem), and to remodel the facilities, and to expand the physical size of such
19 {jestablishments; all matlers that would have the tendency lo increqse the engagement in

2 Hprotected expression upon the prendses of each of the named Plaintiffs.  The Live

21 4 . s ' . : T
i} Entertainment Tax therefore, and withowt question, suppresses the engagement in expressive
22 |
Hachvities,
2 N |
23 | This burden on Flist Amendment freedoms has caused, and unless enjoined will

Mcontinue 1o cause, irreparable injury to Plaintiffs and other providers of live enteriainment. |

§b
L

“The loss of First Amendment freedoms, for even minimal periods of time, unguestionably |

A

., 328 F3G 1217, 1123

24




A 2
4

1 ir 2000); Tucker

126 (9th Cir. 2003), guoring Elred v, Burns, 427 U.S. 347, 373 (1978) {plurality). Indeed,

First Amendment viclations widely and regolarly used to justify the issuance of preliminary

| injunctions. See, ¢.g., Pacific Frontier v, Pleasant Grove City, 414 F.3d 1221, 1235 {10th

But there is an ¢ven greater compelling reason that establishes why Plaintiffs satisfy the

f_;;“impmbiﬂ harm” component.  Trreparable harm ocours when 2 damage awerd would be

insufficient 1o remedy the Plaintiffs’ injuries. Hagsen v, Lighth Judicial Dist. Court ex rel.
E{:ﬂﬂﬂﬂ of Clark, 116 Nev. 630, 658, 6 P.3d 982 (2000). Here, Plaintiffs canme? obigin a |

{damage award for any injuries sustained o their businesses,

| of the Federal Anti-Injunction Act, 28 US.C. § 1341, In that action, the Defendants asserted
1 Eleventh Amendment immunity from damage suits, and the District Court agreed that the State |

Hand the Defendanis are in fact immune from such damage claims. Consequently, Plaintiffs are

precluded from being swarded damages in order to compensate them for their mjuries.

Therefore, if this Court declines to enter preliminary injunctive relief and these \
! Plaintiffy are sltimately victorious on the merils in regard o the unconstitutionality Chapter |
| 368A, they and other providers of live enteriainment will have been deprived of their
tundamential constifutional rights for which a compensatory damage award can never make

1thems whole, More 1o the point, however, Plaintiffs are even barred from seeking any such

compensatory damages. This test component is therefore clearly satisfied.

v, City of Fajrfield, 398 F.3d 457, 464 (6th Cir. 2005); Newsom ex rel. |
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1 grounds by

righis.” Ssmmartane v, First Judieisl Distriet Court
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-

There is no dispute as to the place where First Amendment righis exist in the hierarchy
| of fundamentsal constitational protections. As the Supreme Cowrt has noted, the freedoms as
-§_§_mumemted in the First Amendment are the protections vpon which all other constitutional

;slfrighiﬁ depend. Palke v, Conmegticut, 302 UK. 319, 326-27 {1937), overruled on other

Benton v, Mam

posibon among all constitutional rights. . ).

On the other hand, the polential harm to the Defendants is merely the inability to

—xafr

enforce a Statute which, Plaintiffs assert, is ot best constitutionally suspect, This interest

Lounty, 378 F. Supp. 1247, 1256 (8.0 lowa 1997) (balance of eguities favors exercise of
constitationally protected rights over undeclared interest of government in the operation of an |

‘ordinance that is “a very probable violation of Supreme Court precedent™),

4, THE PUBLIC INTEBREST WiHI BE SERVED BY THE

IBSUANCE OF AN

0 LE)\S

INJUN

It "is always in the public injerest to prevent the violation of a party’s constitutionsd

_éf_-:{adiirﬁs&ing public intorest prong), quoting & & V Leungs, Ine. v. Michivan Liguer Control

M, 23 F.3d 1071, 1079 (6th Cir. 1994} (emphasis added), citing Gannett Csa,, Ine, v, |

g_;gﬁl&?asgwia, 443 U.S. 368, 383 (1979); and Planmed Porcothood Ass'm. v, City of |

$SSHOODQW) 3D JH

i A FPRELIMINARY INRIRCTION WILL MOT CAUSE

¥, Boner, 718 F. Supp. 15353, 1560-61 (M.D. Tenn. 1989) (“First Amendment’s parsrnount

, 303 F.3d 959, 974 (9th Cir. 2002) |




i1 public interest,”

i e A A L L LT ST S A ST S TS

_f:g% 822 F.2d 1390, 1400 {6th Cir. 1987). Stated slightly differendy, “{tfhe public

:"simply hag no interest in effeciualing an unconstintional law.” Sund v. City e Wichita Falls,

11121 F. Supp.2d 530, 554 (N.D. Tex. 2000). Adccord Yalley v, Rapides Parish Sch, Bd, 118

i F.3d 1047, 1036 (5th Cir. 1997); Dayion Ares Visuslly Impaived Persons, Inc. v, Fisher, 70 |

{F.3d 1474, 1450 (6th Cir. 1995); Hyde Park Partuers v, Connolly, 839 F.2d 837, 854 (Ist

HCir. 1988). “Since it may be assumed that the Constitution is the ultimate expression of the

E97S), it s safe 10 say then thal the public interest would be served by the issuance of a

{preliminary injunction here.  Accordingly, all prengs of the test for issaing injunctive selief |

H prohibit enforcement of Chapler 368A.

CRELIEF BECAUSE, AS A MATTER OF LAW, NO STATUTE CAN DIVEST THE
COURTS OF THIS STATE OF THEIR CONSTITUTIONALLY-GRANTED
AUTHORITY TO ISSUE WRITS OF INJUNCTIONS. T

Plaintiffs assume the Defendants will raise as a bar to this Court providing the relief requested |
: by way of this motion. Plaintiffs have already briefed to this Court, in thelr response 1o the
'éi}efendamﬁ* mation {0 dismiss, why this provision is unenforceable. In an abundance of
'E:sau&iﬁn, Plaintiffs will reiterate that briefing below, although the following comments are
vistually idéﬁticai tor the briefing on this issue as set forth in the Plaintiffs’ response to the

1 motion 10 dismiss,

The anti-injunction provision in N.R.S. § 368A.280({1) violates the separation of powers |

provision of the Nevada Constitution, and is therefore unenforceable. The Supreme Court of |

?f}hia} recently faced a similar siation in City of Norwood v, Horpey, 853 KN.E2d 115, 110 |

27

weigh in favor of granting Plaintiffs’ vequest for the entry of a preliminary injunction to |

B. PLAINTIFFS HAVE A BRIGHT TO THE REQUESTED INJUNCTIVE

Chapter 368A contains an anti-injunction provision (N.R.5. §36BA.ZBU(1} which
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| Ohio $1.3d 353 (Ohio 2006). In Norwood, the court evaluated the constitutionality of a statute

i authority in violation of the separation-of-powers doctrine.” Id. at 1150,

The Norweed court identificd the powsr of injunction to be an inherent power of the
courts under the siate consiitution. Id. at 1148-1149. The courl next recognized the authority
:té grant injunclive relief as judicial power that “resides exclusively in the judicis! branch.” 14 |

at 1148. [i therefore concluded that the legisiature’s attemnpt 1w limit the court™s inhereni power

of injunction violated the separation-ofepowers docirine. Id. a1 1150,

In doing so, the Ohio Supreme Court found the following statement of the Kentucky

The control over this inherent judicial power, in this particulsr
mnstance the injunction, is exclusively within the constitutional
realm of the courts.  4s such, ir is not within the purview of the
legisloiwre to grast or deny the power nor is it within the purview
of the legislature to shape or fashion circumsiances under which

this inheresyly judicial power may be or may not be gramied or
denfed,

i 1d. at | 149 {emphasis in original), oiting Smothers v. Lewis, 672 8.W.2d 62, 64 (Ky. 1984},

This Court should hikewise find the legislaiure’s attempt io himit or fashion the

ff:ﬁimumsi&mes under which a court may exercise iis injunctive power jo be in violation of the
%pmlwn of powers mandated by Article 3, § § of the Constitution of the Stale of Nevada, In
| Eszada, the power of injunction is not only an inherent judicial power, but it is an explick

power of the courls directly conferred wpon them by the Mevada Constitution. Article 8, § 6, of

\the State Constitution vests the power to issue writs of injunction in the State’s District Courts.

28

that “prohibitfed] a cournt from enjoining the taking and using of property appropriated by the
\government . . . prior io appellate review of the taking.” Id. at 1122, The cowrt ruled the

| statute o be “an unconstitutional encroachment of the judiciary's constitutional and inherent :

T E  0000E
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i
ﬁ.;%:
. ¢, . The District Couris and the Judpes thereof have the power o
issue Wnits of. .. Injunction. . ., and all other Writs proper and
necessary o the complete exercise of the jurisdiction.”

Chapler 368A attempts to divest the judiciary of its constitutionally granted power of

{
N}

Linjunction.  This provision is a patently unconstitutional violation of the separation of powers |

L - ] 3

I set forth in Article 3, § 1, of the State Constitution, which provides:

The powers of the government of the State of MNevada shall be

divided imto three separgte deparmments~the legislative~the

Exscutive and the Judicial; and no persons charged with the

exercise of powers properly belonging to one of these departments

| shall exercise any funciions, appertaining o either of the others,

10 sxcept in the cases expressly directed or permitied in this
: constsution.

- B ~ < T B <

1oy
' “It is fundarmental to owr systern of government that the separate powers granted the |

17 executive, legislative and judicisl departments be exercised withour dntrusion.” City of Novth

v ¥, & ruezdell

]

i Las Yegas v, Disines

183 Nev. 13, 422 P.2d 237 (1967) (emphesis added). This is the single most important principle
1\ “declaring and guarantesing the liberties of the people.” Gallowsy, 83 Nev. at 18. Statutes |

Goldbery

The Bichth

12 ‘which atiempt 1o himit or destroy the powers of the courts must foif,

| Judicial Distrist Court of the State of Nevada, 93 Nev. 614, 616-17, 572 P.2d 521 (1977,

20 | citing Lindauer v, Allen, 85 Nev. 430, 434, 456 P.2d 851 (1969).
Further, Plaantifls’ situation is one that has already been recognized to merit injunctive |

relief.  The Mevads Supreme Court has previously addressed this issue of enjoining the

24 collection of an impsrmissible tax. In

75 il {hersinafier “Penvose 11"}, the court stated that an imunection to prevent the collection of taxes

{would lie where “enforcement of the fax would lead to a masltiplicity of suits, or praduce |

| irreparable injury, or, if the property is real estate, throw a cloud upon the ttle of the

o
%
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complainant, or there must be some allegation of fraud. . . " Id. at 245, citing Wells, Faroo & |

s

Co. v. Davion, 11 Nev. 161, 166 {1878) (other citations omitted). See also W ;

| International Revenuve v. Shapire, 424 U.S. 614, 627 (1976). The Plaintiffs must also lack

am adequate remedy at law. Penrose v, Whilacre, 61 Nev, 440, 132 P.2d 609, 617 (1942}

i (hercinafter “Penreze I7).

Here, Plaintiffs will be able to mest the requirements under Penrose T because: (1)

t;éénfﬁmmmt of Uhapter 368A will cause, and indeed has caused, Plaintiffs to suffer imeparable

L - - T Y = L - . T

mjur}f, and {2} Plaintiffs lack an adequate remedy ai law. Plaintifls have suffered the

e mepmabﬂﬁ injury of having their First Améndmem rights viclated.” Further, the actual | |
i ; imposition of an uncensiitutional tax or fee can cause irreparable injury. See Joelner v, Villape | % |
13 3 k, Hliingis

______ O
15 EHemﬁ:, there is a threat that these allepedly unconstitutionslly excessive fees could cause
ij Joelner significant irreparable harm.”) Likewise, no amount of money damages can remedy the
(g continued violation of Plaintiffs’ First Amendment vights. 62 Nev. at 24445, And, more

1G §'§?imp&r{ﬁmiy, Defendanis contend that the Plaimiffs cannot even bring a damage claim {or even

24 a suceessivl refund action) against the Defendants for the injuries sustained.

4] It 15 clear that Plaintiffs can be entitled to injunctive relief in this action under the
22
23 \| binding precedents of Penvose § and [ Because Chapter 36BA attemipis to divest this Cowrt of §

24 géits. constitutionally-given power of injunction, it is an unconstitutional abridgment of the |

,g ““[Tlhe loss of First Amendment freedoms, for even minimal periods of Ume, unquestionably
28 i constitutes irreparsble injury,” Elrod v, Burss, 427 U.S. 347, 373, 96 8.Ct. 2673, 49 L.E4d.2d
o7 | 347 (1576}, and money damages are therefore inadequats, Nat'l People's Action Iv, Village of
LW ve of Washington Park,
28 | Iilinels, 378 F.3d 613, 620 (7th Cir. 2004) (clarification sdded) {adult business license fee |
11 violated the First Amendment). See also Section TV(AX2), supra.




...............................................

A Separatim of powers docirine contained in Article 3 § 1, of the Constitution of the State of |

W Nevada, and is therefore invalid.

€. NO_BOND_SHOULD BE REQUIRED FOR THE ENTRY OF THE
REQUESTED PRELIMINARY INJUNCTION. |

N.R.C.P. §65(¢) requires the posting of a3 bond as a condition for the entry of 2 |

?s:houl{i be required.

2
3
4
5
6 épreiiminary imjunction. Because constitutional rights ave at issue here, however, no bond
. :
8 |
9 MNumerous courts have recognized that when constitutional - - and in particular First

10 :E:Amendmeni - - rights are at siake, bonding requirements arg inappropriate. See, e g, First

vio Rivan Festival of Mew Jersey, Ine. v, Cif

Pue
N.} 1998} {court must consider whether the applicant seeks to enforce a federal right and, f
';-ér’éﬁs whether imposing the bond requirement would unduly imerfere with that right, with the

16 gé'gAmendm&nt rights, and the threat that the protected speech may be guashed, ourweigh the

17 ﬁ_city’g potential ability 10 recover the extrsordinary costs™ of plaintiffs engaging in the conducy

18 lin guestion}; Crowley v, Lecal Ne, B2, 679 F.2d 978, 1000 (1 st Cir. 1982) (listing cases and
19 | ‘

{}: { authorities establishing that “no bond 15 required in suils to enforce important federsl nights or
20
1 { “‘public interests’™), reversed on other grounds, 467 U.5. 326 (1984); Temple Univ, v. While,

22 1941 F.2d. 201, 220 (3rd Cir. 1991} (a district court should “consider the impact that a bond |

23 {requirement would have upon enforcement of [a federal right or *public interest’] in order to

24 {prevent undue restriction of i) {clarification added); and MeCormack v. Twp, of Clinjon,
23 H
2 {872 F. Supp. 1320, 1328 (D. N.1. 1994) (bond waived when First Amendment righis were at

18 § {D.C, D.C. 1971) (district court denied government’s request of 3 bond in the amount of |

3
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party”y {emphasis added);

e @ w3 g LA 4

_§$?S{3£ﬁi}.ﬁ{} for the entry of a preliminary injunction that prevented leasing of the Outer
; Continental Shelf, which was the estimated loss of revenue to the United States for 8 one
{ month period, with the court noting that i1 had examined other cases involving similar
{ sitpations and observed that “eady sominad bornds bave beess reguived,” and that it “would be g

ésmismke to treat & revenue loss to the Government the same as pecuniary damage to 3 privale |

411 (D, Del. 2003} (bond waived when injunction wes necessary “to address a constitutional i

;fdﬁfect‘ ) and By Jobn's, Ine, v, City of Sloux City, 305 F. Supp.2d 1022, 104344 (N.D.
Lowa 2004) (bond requirement for the isseance of a prefiminary injunction on behalf of an
“adult snteriginment business” waived because the oity could not point fo any evidence

supporting a contention that it would “suffer compensable sconomic “seeondary effects’ ifite

{requining a bond would be inappropriate “because the rights potentially impinged by the
{ goverrpoent entisy’s actions are of such gravity thet protection of those righis should oot be

“H contingent upon an ability to pay™.

This Court should follow these decisions and not require the Plaintiffs to post bond as a

condition for the entry of the requested prefiminary injunction.

D. CONCLUSION

Based upon the foregoing, Plaintiffs respectfully reguest that this Honowable Court

gram Plaintiffs’ Motion for Preliminary Injunction and engoin the Defendants, and their
{aﬁ‘iecrs, empioyees, agents, representatives, and all persons acting by, through, and for them,
from enforcing, applying, and implementing Title 32, Chapier 368A of the Mevada Revised

:::::
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DATED this _;Z‘:diy of May, 2008,

A I

s A

GHANEM & SULLIVAN, LLP

Ne%adazﬁar ?‘M?E}E

930 South Fourth Strees, Suﬁﬁ 210
Las Vegas, WV 89101 ;
Astorneys for Plaintiffs

BRADLEY J. BHAFER,
hichigan Bar No. PI6604*
SHAFER & ASSQUCIATES, P.C.
3800 Capital City Blvd., Suite #2
Lansing, Michigan 48906-2110
Attornevs for Plointiffs
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CERTIFICATE QF SERVICE

§ hersby certify that on thﬂ@ day of May, 2008, the foregoing MOTION FOR

| PRELIMINARY INJUNCTION ON ORDER SHORTENING TIME was served on the

(ol 4
R FEEREEEE,

‘party{ies} by mailing of same in the United States mail, postage prepaid thereon, addressed as

L%

1

follows:

| Catherine Cortez Masto ] |
| Attorney General | |
Pavid ], Pope |
i 8. Deputy Attorney Genersl

‘ Blake A, Doerr

W | Deputy Atiomney General

. (555 E. Washington Ave., Suite 3900
i Las Vegas, NV 89101

13 i Facsimile: {702} 486-3420
Atiorneys for the Nevada Defendants

13
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HENT GFFCE
A0 Hisnka Lane
Suilding L, Suite 23
Fans, Neveds FRE02
Fhone! {775 B8RS 1288
Fuow {778 GEE-13068

DEPARTMENT OF TAXATION

Web Site: http:iftax. siate.nv.us
THE0E, Collpge PFaliway. Suils 115
Corson Dity. Neusds S87087ERY

Phans: (775 684-2000 Fax) (775 5842020
in Smin Tofl Frees {300 5530808

KENNY £ GUINS
SOoyernar

5 _ HERDERSON OFFICE

B:RE,;}RA :&M%‘FH ?;AMR&ELL LAE VEGAS OFFIGE 2558 Panss Verds Parknsy Suits 188

LRair, NEEas Tax Lammissn Grant Sswaer Offce Bulldng, Sults 1300 Hendamus, Revads 35074
CHARLES E. CHINMOUK 555 B, Weshinglon Rusms Phons:{ 762 388- 2300

Exveculivg Diractor Lag Vaogsey, Mevedy, 381

Phong: (P02 488-2300 Fax (700} 432373

Fox: {782 488-3377

MEMORANDUM

Pate: March 18, 2605

Fo Chock Chinnock

From: Marian Henderson

O Lynne Knagk

Subject:  Live Enderainment Tax (LET) breakdown by venue

LU R

,,,,,,,,,,,,,,,,,,,,,,,, L L L L LU L LR

CLLRLY

In response o your request for additional information on the types of businesses that would be included if the 3046
seat threshold were reduced or eliminated, the businesses break down by the following categories. The list is not
exhaustive, and does not include approximately 100 businesses which are not required 0 be registered with the
Departrnent dus to their seating capacity or failure o provide live entertatnment at this time.

* indicates exempt entities

'.:.-......--.'.'.'.'.'."\'( R R R R R R
M

“TNAME OF
| BUSINESS/EVENT

SRR

bPi?RTﬁNG EVENTS
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HCATHERINE CORTEZ MASTO

§§555§ E. Washington Avenue, Suite 3800
\ Las Vegas, Nevada 88101
WPh, (702) 488-3085

| Little Dartings, K-KEL, INC. d/b/a Spearmint
{ Rhino Gentlemen's Club, OLYMPUS
12 || GARDEN, INC., dibla Olympic Garden,
= {ISHAC, LL.C., d/b/a Sapphire, THE POWER
. 13 || COMPANY, INC., dfbfa Crazy Horse Too

i Gentlemen's Club, D WESTWODRD, INC.,

INEVADA DEPARTMENT OF TAXATION,

I NEVADA TAX COMMISSION, NEVADA
USTATE BOARD OF EXAMINERS, and
WMICHELLE JACOBS, in her official capacity
{only,

|| COMMISSION, NEVADA STATE BOARD OF EXAMINERS and MICHELLE JACOBS by and |
\ through its attorney Catherine Corfez Masto, Aftorney General, and Blake Doerr, Deputy
| Attorney General, hereby submits ifs Opposition 1o Piaintéﬁ’s Motion to Compel Discovery and |

Counter Motion to Strike page 3 line 12 through page 10 line 7 of the Plaintiff's Motion,

Electronically Filed
10/19/2009 04:03:47 PM

Aftorney General CLERK OF THE COURT
Biake A, Doery, #8001
Deputy Attormey General

Fax: {702) 486-3416
bdoernr@iag. ny.gov
Attorneys for Nevada Department of Taxation

DISTRICT COURY

CLARK COURNTY, NEVADA

DEJA VU SHOWGIRLS OF LAS VEGAS,
LL.C., dib/a Déja vu Showgirs, LITTLE
DARLINGS OF LAS VEGAS, LL.C,, dibla

Case Mo, A533273
Dept No. 1X

DEFERDANTS OPPOSITION
TO PLAINTIFFS MOTIONTO

* 14 d/bla Treasures, and DL FOOD & COMPEL DISCOVERY OF
. ! DEFENDANTS AND COUNTER
gEVERﬁ%GE OF LAS VEGAS, L.L.C., ditva BOTAN TO STRIKE.
OOres
o REFORE THE DISCOVERY
0 Plaintfis, COMMISSIONER
I Date of Hearing November 13, 2008

Time of Hearing 830 am.

Dafendants.

e ————————————_ AL 488 S s S v R

'
H
H
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COMES NOW Defendants, NEVADA DEPARTMENT OF TAXATION, NEVADA TAX;

- o
Docket 5§7§ZSd_|cument 908 %’357 3DJH
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This Opposition to Plaintiff's Motion fo Compel and Motion to Strike is made and based

{ion all pleadings and papers on file herein, the aftached memorandum of Points and
:;Autharitées, and any oral argument that this Court may allow at the time of the Hearing in thss

' matter.

FACTS

The Plaintiffs have alleged that the Live Entertainment Tax (hereinafter "LET")

?estab!isheﬁ by Chapler 368A of the Nevada Revised Statutes is an impermissible siate tax‘é
The Plaintiffs are owners of a number of exotic dancing establishments. The Defendants aa'f.-::{é
s fvariau;@s agencies of the State of Nevada which administer and collect the LET and approve

refunds thereof,

The original Complaint was filed on or about December 19, 2008 {(AS33273), by eéghig:

.:F‘Eainiiﬁ gentlemen's clubs alleging that the LET viclated both the State and Federal
Constitution. A second almost identical Complaint (A554970) was filed on or about January Q
;32668 by six of the same plaintiffs. The cases have never been consolidated. Bﬂth
Complainis have been answered by the Defendants. On or about January 28, 2009, thé?
Eg'":-'-’i:ainté‘i"i‘s amended the Complaints in both matters in order to assert that the LET tax viclates |
the Plaintiffs’ righls, both facially and as applied.  On or about May 11, 2008, this Courty
Ordered that the Plaintiffs may file an Amended Complaint in A533273 to add a claim that the |
{iNevada Tax Commission viclated the Plaintiffs’ due process rights by not affording a fair

hearing. On or about May 13, 2009, the Court Ordered that the Plainliffs may amend the

Complaint in A554870. From the time that the first case was filed in December 2006, for two

\and one half years, until March 2009, no discovery had taken place. Bassd on the fact that
 this action was a facial challenge to the siatute, the Depariment did not need to conduct any

i discovery.

@2;;
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ss:g:anre:se::ﬂur,:tiz:ara are exiremely comprehensive, and it became obvious from the cutset that the |

0 o 9~ & Wm B W AN

time, the Plaintiffs’ agreed to exend the tme to respond until July 3, 2008,

\ discovery confergnce that took place on June 17, 2008, the close of discovery was extendsd
o September 30, 2008,
112010

Gﬁiy concermn was the time o review the documents prior fo taking depositions.

The JCCR was filed in both AS54870 and A533273 on or about October 20, 2008.

\Although the cases have not been consolidated, the discovery deadlines are the same for|
?jbmh matters. On or about December 2, 2008, the discovery deadline was set atl April 2?

(2008, On or about March 27, 2009, one month prior to the close of discovery, the Geparﬁmant%

received a Request for Production and the Plaintiff's first set of interrogatories. See Exhibit 1

nand Exhibit 2 to Plaintiffs’ Motion to Compel. Both the interrogatories and requesis fm%

Department would not be able fo provide the responses nor the information within thirty days

as required under the Rules, or by the April 27, 2008 close of discovery.

This issue was immediately brought to the Plaintiffs altention, and counsel for the
Flaintiffs agreed to exiend the time for the responses. On May 8, 2008, the parlies entered
into a stipulation to extend discovery due to Plaintiffs’ counsel’s pending knee surgery. Atthe

Fursuant to a

Recently, the discovery deadline was exiended io February 26

During the period between March 27, 2009 when the Plaintiff served its Interrogatories

\and Requests for Production, counsel for the Depariment has been in constant contact with
\lcounsel for the Plaintiffs fo discuss discovery, and the Plaintiffs have accommodated the |

 Department by granting additional time to gather and produce the documents. The Plaintiffs

The

Department responded that it would be very lenient with the notice requirements and dates fm'
ggthe depositions and that it would make any accommaodations it could t© aid in the timeiyé
Emmpieﬁan of discovery.  Plaintiffs’ counsel affirmatively agreed, and never once vaiced any

fséﬂbj‘ecﬁim to the time it was taking 1o gather the documents and prepare the responses.

$SSHOODQW) 3D JH




14 On or about August 15, 2008, the Department served its responses o the
2 s. .intarrcagatmieg and o the Reguests for Production. The Request for Production ina::iudadf§
3 111,192 pages of documents, along with an index of the documents and a privilege mg§
4 E_describing the specific document and the statulory bases for asserling the privilege. Seet
& | Index and Privilege Log, attached hereto as Exhiblt “A™, |
° Upon receipt of the discovery and responses, counsel for the Plaintifis contacted
! counsel for the Depariment and stated that he was not pleased with the amount of redacti&né
8 on a number of the documents, The Department explained thal by law, the {}epar’iman{\
? cannot divuige any information related to an individual taxpayer. See generally NRS 372.750,
10 iNRS 360.247. In fact, it is a misdemeanor to do so. NRS 372.750. in addition to the ai::ame;;
B ;staiutes, the amount of information that can be produced by the Depariment with regards m;
12 the LET tax is further statutorily constrained by NRS 388.180A, and the privileges contained m
3 NRS 40,025, NRS 48.085 and NRS 49.105. With regards to the privileges contained in NRS
4 5555495625, MRS 49.005 and 498.105, these privileges belong to the taxpayer and not the
15 :Eﬁﬁparﬁm@m. NRS 49.105. |
16 i _.
17 A review of the entire disclosure will make it obvious that it took the afforts of quite a
18 gnumber of persons and a considerable amount of time to gather, review, redact and prepamé
19 §the documents requested by Plaintiffs for production. A great deal of time and effort went into |
20 | the review of sach request, including a determination of the documents that apply 1o thés
"4 request, and specifically what information contained on each documeni can be disciosacﬁ.@
27 E;Easaci on the statulory constraints placed upon the Department, is becomas obvious that
57 there is no intent to hide any discoverable information. :
24 A number of discussions have taken place between counsel for the Plaintiffs and the
25 Depariment since the disclosures. In fact, counsel for the Plaintiff stated that he performs
28 Hwork for other clients with regards 1o tax, and is fully awsre that taxpayver information is
27 5§fg.mnﬁdamia§ and privileged. Moreover, any attormney is aware that attorney - client information |
28 |
=
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s privileged, and the privilege belongs to the client, not the attorney. Yet the Plaintiff is askiﬁgé

for the Discovery Commissioner to rule against public policy, and order the Department o

i violate statutas, ignore privileges, viclate the public trust, and o sénction the Department’s

counsel for properly protecting confidential taxpayer information.

Therefore, the Department is reguesting that the Plaintiffs’ Motion to Compel be denied

in its entirely because individual taxpayers’ information cannot lawiully be disclosed by any§

| member, amplovee or agent of the Depaﬁmem or Commission and sanctions should not beé
| imposed because there was no willful attempt to withhold any lawful discovery. ;*‘ﬁna:ia‘:iiiia'.aa"aaii'fj,f',E
{ the Discovery Commissioner should not sirike the portion of the Defendant’s Opposition o the
Plaintiffs’ Motion fur Preliminary injunction as requestad in the Plaintiffs’ Motion {pages 21 and
.2“! of Plaintiffs’ Motion to Compel). since the information provided in the Opposition Exhibits A:

£ B are public documents gathered from the website of the Department of Taxation, Ses

and Annual report 2007 - 2008 and httpUftaxsiatenv.us/

the Discovery Commissioner should grant the;

ﬁepaﬁmam’s Counter Motion to Stike the portions of the Plaintiffs’ Motion to Compel that|
present arguments on the merits of the case (pages § — 10 of the Plaintiifs’ Motion to Campei}?
jsince the Motion to Compel concems discovery issues, and the merits of the case are 1o ve |

Egdetermined by the District Courl. Mev. R, Giv. P. 37(a).

ARGUNMENT
I, Plainiiffs’ Notion for Production of Documents

Plaintiffs' Motion to Compe! seeks information that cannot lawfully be provided. The

| information the Plaintiffs have requested is both confidential and privileged, and more |
fimpmﬁant the Plaintiff has failed o show how information related to specific taxpayers, such
las: individual business tax returns and reports (Requests No.'s 4, 5, 8, and 7), how mmhfé

“individual pavees” pay (Reguest No. 8), inquiries by specific taxpayers related to their smpaé

B
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\of business {Request No 23), individual business entities who owe lfive entertainment 18X )

§and individual taxpayers {Request No. 28), is “reasonably caloulated o lead o the disamfery?

of admissible evidence” to iis claims that the LET tax is unconshitutional.

for “any and all” documents related to any payments of the LET tax. {See e.g. Requesis No. 1

information, the Plaintiffs are free to share their LET tax information with each other,

on the internet or from the Legislative Counsel Bureau, which is a public, less burdensome

eg.;and less expensive source. (Reguest No's 8, 10, 11, 12, 12, 14, 15, 18, 17, 18, 18, 20, 21
lland 22). With respect fo the publically available documents, not only did the Depariment |
E:_prwide hard copies of these documents at the expense of the Department, but provided the

1 websites where the Plaintiffs can get the information themselves.

The Plaintiffs’ offer of to enter inlo 3 protective order can not apply in this case. NeithﬁrS

the statutes nor the regulations that apply to the information in the custody and control of the:

5'eﬁepaﬁmant allow for a protective order. See generafly, Chapter 368A.  Simply stated,;ég
linformation related to individual taxpayers not involved in the action cannot be divuiged, nm
%écan any information related to specific documents which would enable the information to be

related hack to specific taxpayers. NRS 388A.180. The United States Supreme Courd has |

B~

B $SSHOODQW) 3DJH

(Request No. 25), and tax information regarding communications beftween the Depariment

Moreover, the requests for production were extremely overbroad, for example, askingf

and 2). Furthermore, many of the documenis requesied were available from the Piaimiﬁsgé
themselves, as there are eight' gentlemen’s club Plaintiffs who should have filed LET tax§

retumns for many years. While the Depariment is prohibited from divuiging taxpayer§

Furthermore, the Plaintiffs have asked the Department to provide, and the @eparﬁmanté




ook

Adtoroey General’s Oifice
45% E. Washington, Suies 393
Eas Vepss, NV 89141

heid that there i3 no right to any evidence from “persons protected by a constitutional, :

r?fa::ummanmiaw or statutory privilege. LS. v, Nixon, 418 L5, 683, 708 {1874).

in fact, the Court in Tidvall v. Eighth Judicial Court, (the case cited by the Plaintiffs in

\ their Motion to Compel) stated:

Our statule authorizing the exercise of privilege against disclosing
government information is uneguivocal and specific.  In other
jurisdictions such a privilege exists only if the interest in maintaining
the secrecy of the information oul-weighs due process
considerations in the particular case. in those jurisdictions i
hecomes necessary for the trial judge to examing the information
claimed to be privileged in order to balance the compsiing
considerations and determine whether or not disclosure of the
information would be against public policy. Here revelation of the
information asserted to be privileged may not be compelled in
order to determing whether or not it is privileged because the
legislature has granted the privilege under the statutes relied
upon by the pelitioners, '-

| Tidvall v. Eighth Jugicial District Court, 31 Nev. 520, 525, 539 P.2d 456, 450 (1875).

AT ELEEETTELLL LS LSS LLESFLLLLEEESLLLL,
SIS d PP I I FFEEFF I EEFF I FFFFFFrFFFFFFFELFIFFFFFFIFFFFLFFLFE, i

The Department has made every effort to comply with the Plaintiffs requests, but as will}

;;&ye shown below, the Department is siatulorily prohibifed from revealing most of 'ti“héi

LI 1

| information on the Plaintiffs’ “wish list”

A. The Department’s hands are tisd with respect to cerialn information.

The Department of Taxation is a siate agency. As such, it must comply with the
|| statutes and regulalions which govern its powers. No agency, agent of employee of an

{lagency can act outside ils governing statutes and regulations. In fact, for public policy |

;Ireasnns, a state agency is held to a high level of protecting confidential information, and if)
§§i;"nﬁtam':a‘tie::}r'a statutorily deemed confidential is publicized, it would most assuredly have ajé

|| harmful effect on the public trust.

It is not difficult to imagine that it would severely impair the ability for the agency

charged with the coflection and administration of the tax statutes fo perform its duties it

iy
$SSHOODQW) 3D JH




\taxpayers fear that their confidential information will become public. As a result, with very

LI EER L

f;zdisemum of information related to specific taxpayers. See NRS 368A.180. Not only is the§

2‘
3
)
5
8
7
8|
5 |

10

?Aaaardingiy, there are a number of statutes which govern the disclosure of information by the |
ééﬁepaﬁment and/or Commission.” The confidentiality stafute governing the Department of

Taxation and the Commission states regarding the LET {ax states!

imited and narrowly construed exceptions, nearly every public agency is prohibited Trom

;Depaﬂmeni orohibited from giving information related {o specific taxpayers, but il is required§
tf) prepare statistical information so that it is not possible to identify either the document or the§
fi:axpayera NRS 36BA.180 (2¥c) {"Publication of statistics so clasgsified as to prevent the§

identification of a particular person or document.”),

As stated above, an agency cannot act cutside of ifs governing statutes or reguiations.

NRS 358A.180 Confidentiality of records and files of Board and
Department

1. Except as otherwise provided in this seclion and NRS 238.011%
and 380.250, the records and files of the Board and the Department
concerning the administration of this chapler are confidential and
privileged. The Board, the Depariment and any employee of the
Board or the Deparment engaged in the administration of this
chapter or charged with the custody of any such records or fiies
shall not disclose any information oblained from the records or files
of the Board or the Department or from any examination,
investigation or hearing authorized by the provisions of this chapter.
The Board, the Depariment and any employee of the Board or the
Depariment may not be reguired to produce any of the records,
files and information for the inspection of any person or for use in
any action or procseding.

2. The records and files of the Board and the Depariment
concerning the administration of this chapler are not confidential
and privileged in the following cases:

{a) Testimony by a member or employee of the Board or the
Department and production of records, files and information on
behaif of the Board or the Department or a taxpayer in any action or
proceeding pursuant to the provisions of this chapler, i that
testimony or the records, files or information, or the facts shown
thereby, are directly involved in the action or procesding.

8-
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SLELLLLLLLLS LSS LLELELLLLELLLLLLESELLLLESELLLLESELLLLS,
S I I ILF I IIFEFFIIIEEEFTIIEETFIEIEEEFFTIEEEFFITEEFFFF I FLFILEE,

1 Haxpayer may waive; it is a statulory prohibition, which cannot be viclated. A stafutory)

13 | 520, 522, 538 P.2d 456, 457 (1975). The confidentiality statute described above is based on

24 ||NRS 372.750

\siate;

{b} Delivery to a laxpayer or his authorized representative of a copy
of any report or other document filed by the taxpayer pursuant o
this chapter.

{cy Publication of statistics so classified as o prevent the
identification of a particular person or document,

(d} Exchanges of information with the Internal Revenue Service in
accordance with compacts made and provided for in such cages.
{e) Disclosure in confidence to the Governor or his agent in the
gxercize of the Governor's general supervisory powers, or o any
person authorized fo audit the accounis of the Board or the
Department in pursuance of an audit, or to the Attorney General or
other legal representative of the State in connection with an action
or procesding pursuant to this chapter, or 1o any agency of this or
anv other state charged with the administration or enforcement of
taws relating to taxabion.

NRS 368A.180

The above siatute is not a privilege siatule which the Department may invoke, or the

privilege is a proncuncement of public policy. Tidvall v. Eighth Judicial District Court, 91 Nev.

and reflective of NRS 372.750, governing sales and use taxes, which in relevant parﬁansé

MRS 372.7580 Disclosure of information unlawful; exceptions.

1. Except as otherwise provided in this section or NR3_ 380.247,
is a misdemeanor for any member of the Tax Commission or
officer, agent or employes of the Depariment {o make known in
any manner whatever the business affairs, operations or
information obtained by an invesligation of records and
squipment of any retailer or any other psrson visited or
gxamined in the discharge of official duly, or the amount or
source of income, profits, losses, expendiures or any particular
of them, set forth or disclosed in any relum, or {0 permit any
return or copy of a retum, or any book containing any abstract
or parliculars of it o be seen or examined by any person not
connected with the Deparment.

R 1Ny
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Lalso keep taxpayer information confidential.  Pursuant fo 26 U.5.C. § 8103, the general ruieé;
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| information contained in reports and returns.

The State is no different than the Federal Governmeant. The Federal Government must)

L of taxpayer confidentiality, the government may not divuige taxpayer information:

{a} Goneral rule
Retums and return information shall be confidential, and except as
authorized by this tifle—
{1} no officer or employes of the United States,
{2} no officer or employes of any State, any local law enforcement
agency receiving information under subsection (i)(7)(A), any local
child support enforcement agency, of any local agency
administering 2 program listed in subsection (}{7XD) who has or
had access to returns or return information under this section or
section §104 (¢}, and
{3} no other person {(or officer or employee thereof) who has or had
access o returns or return  information  under subsechon
(e} 1)), paragraph (8), (12), (18}, (19). or (20} of subsection (i},
paragraph (2) or (4)(B) of subsection (m), or subsection {n}, shall
disclose any refurmn or return information obiained by him in any
manner in connection with his service as such an officer or an
""""" amployee or otherwise or under the provisions of this section. For
purposes of this subsection, the term “officer or employee” includes
a former officer or employes.

| 26 U.S.C. § 6103(a)

in addition o the statules regarding taxpayer information, there are general rules of|
privilege. Privilege is different than the statutory prohibitions in that it can be waived by

‘specific parties, but nonetheless, it must be observed.  Specifically, MRS 48.025 govemns

MRS 45.025 Reguired reports privileged by statute.

1. A person making & return or report required by law to be made
has a privilege to refuse to disclose and to prevent any other
person from disclosing the retum or report, i the law requinng it fo
be made so provides.

2. A public officer or agency to whom a retumn of report is required

by law to be made has a privilege to refuse fo disclose the relurn or
report if the law requiring it to be made so provides.

3. No privilege exists under this section in actions involving false
statements or fraud in the return or report or whan the report is
sontained in health care records furnished in accordance with the

40
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provisions of NRS 6298 061.(Added to NRS by 1971, 782; A 1877,
1314}

st

| MRS 48.0235,

The plain language of NRS 48.025 clearly states that information on a fax ratumn Ez\?g;E
confidential and the privilege belongs to the person making the return, |t also gives thaéh
éagenﬂy the right to refuse to disclose the retumn information even if the law provides for

édisainsure. There are very limited times that the information is not privileged, and with respec:té

ét::a the information that the Plaintiff is requesting, the namow exgeptions do not appiy,ég

| Moreover, the privilege is owned by the Taxpaver and not the Departmentt

€ 48 9~ &6 W B W B

Thus, the return information reguested by the Plaintiffs’ in Requast for Production

-
-

fiNumbEi’S 1,2, 3, 4,5, 6 7 and 8 cannot be furnished by the Department, pursuant fo NRS)

o
xh,

{1 368A. 180 as well as NRS 48.025. Ses Privilege log fumished with the production of

Cfice
gy, st 3900
%
oty
[)oh)

% documents, attached hersto as Exhibit "A”,

aak
LA

i
P

in addition to return information, there are general rules of privilege which apply in this

Y
£

Aturney Gensral's
e 4y

\\matter. Pursuant to Chapter 49 of the Nevada Revised Statutes, confidential communications

16 | are defined as:
17 NRS 49.055 “Confidential” defined.
18 A communication is “confidential” if it is not intended to be disclosad
: to third persons other than those o whom disclosure is in
19 1) furtherance of the rendition of professional legal services to the
client or those reasonably necessary for the transmission of the
20 4 cormmunication.
HMNRS 40.055.
21 i 1
Additionally, there are general rules concerning privilege which define the privilege]
22 |
\between a lawyer and is client. This privilege is extremely important to the profession, and as |
23
with most other privileges, it is owned by the client, not the lawyer.
24
NRS 49.088 General ruls of privilege.
25 | A client has a privilege to refuse o disclose, and to prevent any
other person from disclosing, confidential communications!
26 1. Between himssalf or his representative and his lawyer or his
57 | lawver's represeniative,
* 2. Betwesn his lawyer and the lawyer's representative.
28
-19-

$SSHOODQW) 3D JH




N

0 & o= O a2 P

oock wedh e
[ S

i's Office

L
-
{ad

Gen

o
£

355K, Wihingtan, Suie 35060

{.a5 Vegas, MY 89101

=y
L9

Aforne

B M B2 RIS D ORYORE D) ed ed ok
o 0~ 0 Ln 0B Gy R - D 00 =4 KB

3. Made for the purpose of facilifating the rendition of professional
legal services to the client, by him or his lawyer 1o a lawyer
N representing another in a matter of common interest.
HNRS 49.095,

NRES 48,105 who may claim privilege.
1. The privilege may be claimed by the client, his guardian or
conservator, the personal representative of a deceased client, or
the successor, trustes or similar represeniative of a corporation,
association or other organization, whather or not in exisience.
2. The person who was the lawyer al the tme of the
communication may claim the privilege but only on behalf of the
chient. Hizs authority to do so is presumed in the absence of
evidence to the contrary.

MRS 48.105

Here, the Department of Taxation is the client, and pursuant 1o NRS 48.085 and MRS%
491(}5 the Attormney General's Office which represents the Depariment, does nol own iheé;
privilege and cannot divuige the information that has been provided to it by the Department as

part of this Btigation. Thus, both federal and state taxing entities and their counsel are

Nevertheless, in an effort to produce the documents that the Plaintiffs have requested, |
\ithe Department carefully evaluated each document and made a determination as 1o which |
information viclated NRS 368A.180 and which information was privileged pursuant fo NRS|

49025 NRS 49.005 and NRS 49105, After carefully reviewing each documant, the?

ffgd@cuments were produced with the confidential and privileged information redacted. In f
addition, the Plaintiffs were provided with a privilege log delineating which statute or priviiege§

applied. See Exhibit “A™.

Accordingly, the Department acted within the statutory requirements when it complied
Hwith NRS 368A.180 and NRS 49.025 by redacting confidential and privileged {axpayer return
information from the disclosures, and did not act in viclation of Rule 37 when it produced

\documents “not privileged” pursuant to Rule 26(b) in its production of documents.
14
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|NRS 3688A.350

B. An agency cannot act outside its statutes and regulations.

A public agency cannot perform any function that is not included in its statules and

requlations. As one example, the Plaintiffs’ contend in both of the Complaints as well as in the
§§_§nsiant Motion, that they have paid the LET tax because they are “under threats of a::rin"airzaiE
prosecution and the imposition of fines...” See Plaintiffs’ Motion at page 5 line 7. Nothing can
he further from the truth. The Plaintiffs do not have a basis for this statement in either law or
faa::t and it can only be assumed that this allegation has repeatedly been added to pleadings

ica impart sympathy on the part of the trier of fact.

The truth is that only when a taxpayer intentionally commits criminal fraud by making

false statements or false entries in their records or books with “the intent {o defraud the Stale”

he is guilty of a gross misdemeanor. NRS 368A.350.

MRS 368A.350 Prohibited acts; penalty.
1. A person shall not

{a) Make, cause fo be made or permit to be made any false or
fraudulent return or declaration or false statement in any report or
declaration, with intent to defraud the State or to evade payment of
the tax or any part of the tax imposed by this chapter.

{b) Make, cause to be made or penmit to be made any false entry in
books, records or accounts with intent to defraud the Slate or v
svade the payment of the fax or any part of the tax imposed by this
chapter,

{c} Keep, cause to be kept or permit to be kept more than one sat
of books, records or accounts with intent to defraud the State or to
gvade the payment of the tax or any part of the tax imposed by this
chapter.

2. Any person who violates the provisions of subsection 1 is guiity
of a gross misdemeanor.

Even then, nsither the Department nor the Commission can bring criminal chargeaéé

{\because neither the statutes nor regulations give the Depariment and/or the Commission the |
power {0 bring criminal charges, prosecute a criminal case, of impose any fines. Therefore,
| contrary to the Plaintiffs’ repeated assertions, there have never been any threats of criminal

prosecution or fines with regard to paying the LET tax. Conversely, if an agent, employee ar§

-4 3
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;member of the Depariment or Commission violates the confidentialily statutes, that person

can be liable to criminal prosecution.” NRS 372.750.

o Civil Procedure.

PP F L TIITIIIYS . > FIFFEES. mm
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in this case, in order o be accommaodating, the Department produced the documents

requested’, and carefully made every attempt to provide the Plaintiffs with the information they
\requested while still complying with NRS 368A.180, NRS 49.025, NRS 49.095, and NRS.
149,108,

C. The Departments discovery responses comply with the Nevada Rules

Mevada Rule of Civil Procedure 34 is limited to matters within the standards set b}f
NRCP 28(h). NRCP 28(b) entitles parties o discovery of documents regarding any matter
‘ot privileged.” NRCP 28(b), see afsc Tidvall v. Eighth Judicial District ©t., 81, Nev. 520,

527, 539 P.2d 456, 480 (1975). Interestingly, the Plaintiffs cite only the portion of Rule 26 {t}}

'5; which defines the scope of discovery in Rule 28(b) and intentionally leave off the portion of

3 Rule 26 which places limitations on the discovery. Specifically, the Plaintiffs neglected to

\include Rule 26(b)(2) which states:

2} Limitations. By order, the court may alter the limils in these
rules or set imits on the numbaer of depositions and interrogatories,
the length of depositions under Rule 30 or the number of regquests
under Rule 36, The frequency or exient of use of the discovery
methods otherwise permitied under these rules and by any local
rule shall be limited by the court i i determines that (i) the
discovery sought is unreasonably cumulative or duplicatlive, or
iz obiainable from some other source that is more convenieng,
isss burdensoms, of less expensive (i) the parly seeking
discovery has had ample opporiunity by discovery in the action
to obiain the information soughi, or (i) the discovery 15 unduly
burdensome or sxpensive, taking Into account the needs of
the case, the amount in confroversy, limitations on the parlies’
resources, and the importance of the issuess at siake in the
fitigation. The court may act upon 2 own iniliative after
reasonable notice or pursuant to a motion under subdivision (¢} of
this rule.

44
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iiNev. R. Civ. P. 26(b}{2) (emphasis added) (Section (b)(1) is included on page 12 of ih&g
{1 Plaintiffs’ Motion). :

produced by the Depariment include the non privileged information requested by the Plaintiffs, |
and include enough information to allow the Plaintiffs o pursue their claims. However, ihe:
5§§Piaintif¥$ seek information that is cumulative, duplicative, and obiainable from other less
burdensome and less expensive sources. Furthermore, the Plaintifis waited over two years -

L until one month prior to the close of discovery o serve the discovery requests.

A considerable amount of the information requested by the Plaintiffs is available from

iithe Internet, from the Legislative Counsel Bureau, and from the Plaintifts themselves. The

| EéF"iaia'rti‘ﬁ’a could have shared their tax return information as well as their seating capacities,

?Earge amounts of the information requested in Requests No. 1, 2. 3,4, 56,6, 7, and 8. The

| Department’s documents reflecting projected revenue in Requests No. 8. 10 is available on)
§*&ha internel at the Department of Taxation's website for all tax revenue, and a chant was
provided in the production of documents at Exhibit O. The regulations were adopted thmughﬁ?
égémﬁae and comment at public workshops. Moreover, the entire legislative history of the LET
tax is available on line from the Legislative Counsel Bureau, and specific web sites w&re_};
| provided in the responses along with hard copies of the legisiative history and a compact d5565

11 of the discussions that took place during the workshops.  (Requests No. 10. 11, 12, 13, 14,?

118, 16, 17, 18, 19, 20, 21, and 22). See National Advanced Systems v. US. 795 F. Supp.
| 1208, 1210 (1992) {“This Court will not order the government to do plaintiff’s research for them

| which they are perfectly capable of doing themselves.”).

in fact, the same tables that the Plaintiffs are secking to exclude in their Motion o

5.
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in this case, the Department has complied with Rule 26(a} and (b). The documenis

N 1. The information the Plaintiffs seek is oblainable from another source
1 that Is more convenient, less burdensome and less expensive.

1 Compel were gathered from the Department's web site. See Plaintiffs Motion to Compel page |
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20, lines 8 ~ 20, page 21, lines 1 -3, See alse Exhibils A and B, the exhibits that the Plaintiffs |

are seeking to exclude, aftached hereto as Exhibit “B".

Motwithstanding, the Department provided hard copies of these documents, and

provided the websiles where the information is available, at the Department’s expense in both

1 time and money.

2. The Plaintiffs have had over two and one half years fo request

\information and falled to do so.

The first Complaint in this matter was filed in December 2006. The first request for

%pmducﬁiﬂn was not served untit the end of March 2009, one month prior 1o the close of

discovery. it is very telling that the Plaintiffs had nearly two and one half years to perform
discovery and waited until one month prior to the close of discovery to make very broad,

cumulative and duplicative requests for documents.  The twenty-six very broad rec;ues‘&s5§

";*inciuded “any and all’ documenis related fo any payments and anticipated payments of the

LET tax. See Plaintiffs’ Reguest for Production attached to Plaintifs’ Motion at Exhibit 2.

The Plaintif should not be able 1o use ity dilatory tactics as an offensive tool i aiiege;

;.sthat the Department has failled to cooperate in the discovery process. The Plaintifts shauidf
have starfed their requests in 2008 and not in 2008, and the Department should not be |

responsible for the Plaintiffs’ lack of diligence in parforming discovery in a timely manner.

3. The Plaintiffs are requesting information that is unduly bmcﬁens@me; |

\ expensive and not necessary to the issues in this case.

The information the Plaintiffs have requested is not relevant 1o the facial challenge {0

iithe statute. The facial challenge is to determine whether the statuie is constitutional. The|
\ amount of tax paid by any specific entity is not relevant {o a facial challenge. The names of}
{the entities that pay the tax is not relevant to s facial challenge.  The only information relevant

\would be the types of businesses that are subject to the LET tax, and that information has |

48
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been produced. In addition, all of the information that the Plaintiffs need o pursue their facial|

\ﬂhaiienge is available to the public.

\{ sufficient to show that gentlemen’s clubs are not the only venues that are subject to the LET

tax. The production of documents show that other venues that may be subject to the LET tax

linclude sporting events, annual events, brothels, night clubs, bars, promolers, raceways,

nghﬁtei& clubs, golf courses, and performing ants centers. See Exhibit H o production of|
doouments, attached hereto as Exhibit “C”. Exhibit L {o the production contains tables wiihf.
the iotals by year for admissions and food and merchandise for all years between 2004 and
2008. The specific taxpayer information is redacted, but the {otals are there. See Exhibit L,
attached hersto as Exhibit “0". Exhibit O to the production containg an analysis of all taxes |
from 2005 through the present, and a projection through 2011, This chart compares a?ié
sources of tax revenue. See Exhibit O, attached hereto as Exhibit “E”. In other words, ihe
information the Plaintiffs seek is available to them through the production of documents, thefi

{Intermnet and through the Plaintiffs themselves.

4. The information produced was responsive to the requesis and
:mm:&m@d all vears, not just 2004 as alleged.

The Department provided a total of 1192 pages of documents in the production of

(documents. All of the documents were indexed. See Exhibit “A”. The responses included

cumulative of each other, and the documents applied to all of the responses in one way Gi’

another.

E;rﬂisieading, The requests for production were forwarded to the Department, and although ;t

s§ihat was provided. If there were reports that were produced in a certain format in 2004, that?

47
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With regards to the as applied challenge, the totals provided in the discovery are

references to all documents because all of the requests for documents were duplicative and |

The Plaintiffs allegation that the responses and production were non responsive :s

may appear that much of the information provided was related to 2004, this is the information
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?:dcaag not indicate that the Department used the same program orf format to prepare the reporis |
Lin later years. In fact, it is entirely likely that certain data collected in 2003 or 2004 was rot

\necessary years later,

The disclosure contains everyvthing that was requested with regards o vears aﬁa;é
2004, For example: 1) Exhibit "H” contains the different types of venues subject 1o LET
(2005); 2) Exhibit “J” contains information related 1o the different sealing capacities for the§
differant venues; 3) Exhibit “K” containg correspondence from {axpayers dated 2003, EGGEE

2007 and 2008; 4) Exhibit “L” contains a table of the LET tax for every year between 2004 and\

_2&‘38 which includes totals for the admissions, food and merchandise, and totals for each
ésategary; 5} Exhibit "M" containg an analysis of 2007; 8) Exhibit *N” contains a monthly
deposit report for June 2007; 7) Exhibit “N” contains the monthly analysis for 2009, &) E.xhibi‘t.
“03 containg the General Fund Revenues for 2008 through 2008 with projections for 2009
{ E‘!:hrr:i':‘.sgh 2011, and 9) Exhibits “AA”" and ‘BR™ contains information related to the adoption of
gsreguiaﬁcsns in 2005 and 2008. Moreover, the disclosure contained an index of everything
_?prwided pursuant to Rule 34(b). See index to Production of Documents, attached hereto as;é

1 Exhibit “A"

Thus, i is disingenuous for the Plaintiffs to state that the Department “primanty

'“E;pmvided information for the tax year 2004." See Plaintiffs’ Motion at page 14, lines 2 — 12,
?Maremer, the discussions with Mr. Doerr were not as alleged in the Plaintifs’ Motion, Sae;.
i&age 15, lines 1 — 5. The only discussion concerned the redaction of certain reports, and ihe
,%edaz:ted signature on ong letter. See Affidavit of Blake Doerr, Esqg, attached herefo asf;
Exhibit “F*. Mr. Doerr stated that he could probably provide the name of the person who
igzgigned the letter on behalf of the Depariment, and Plaintiffs’ counsel was to provide the bates
éﬁnumberg of any other documents where he felt that the redaction was nol necessary. Mr;.
\ Doerr stated that if Plaintiffs’ counsel would provide the bates numbers, he wouid go thraugh?

1leach questionable document and make a determination if the information could legaily be |

~F 8.
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provided. In fact, during the telephone conversation, Plaintiffs’ counse! stated that he had nol |

et

'éggiwksad through all of the documents, and would get back with Mr. Doerr after he had. |

§§5H0weuar, Plaintiffs’ counsel did not contact Mr. Doerr further with regards to this issue andg_

procecded to file the instant motion fo compel.  Sge Exhibit “F".

“NRCP 34 is limited to matiers within the scope of NRCP 26(b), which authorizes
parties to obtain discovery regarding any matier not privileged.” Tidvall, 1. Nev. at 527,

ESince statutory privileges apply, the Molion to Compel must be denied.

w W o~ o B B

fl. Plaintiffs’ First Set of Inferrogatories

10 The Plaintiffls served the first set of Interrogatories one month prior to the close of
1 discovery, Just as in the case of the Requests for Production discussed above, the
R
gﬁ " . H H
S 12 Hinformation requested through the interrogatories cannot be disclosed because the same

-------- Sex 13 confidentiality and privilege statutes apply to the Interrogatories as to the production of|

s 14 Hdocuments. NRS 368A. 180, NRS 40.028, NRS 40.095, NRS 42.105. See Interrogatory No.1
§*§ 13 W (. identify each and every person of pusiness entity that paid Live Entertainment Tax.‘,.“'

16 |\ wanting specific taxpayer information regarding 5% and 10% LET and the amount aach e:"a’titg,;ét
i f _::_paid}, Interrogatory No. 2 ("ldentify each and svery person or business entity subject that paid

18 \taxes under the original version of the Live Entertainment Tax ..." wanting information related

19 V4o individual texpavers who were not subject fo LET after the regulations changed),
20 Interrogatory No. 3 {"ldentify each and every person or business entity...” wanting ira*ft:arrnaﬁ:im";{s

21 ;reiated {o entities that did not have to pay LET but did after the regulation changes);:

22 \Interrogatory No. 15 {(identify each and every person or business entity that became subject i‘ﬁ
23 gthe LET" with regards o the changes to the statute); interrogatory No. 18 {identify each ar*u:iéE
24 gvery person, business entities, or classes of business entities” who have reguested |
25 exemptions). None of this information can be shared with the Plaintiff because it would|

26 ;Erequire return and report information which would violate NRS 388A.180 as well as NRS

27 1149.025.
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in its Motion, the Plaintiffs have specifically objected to the Depariment's responses to

nterrogatories No's 1, 2, 3, 18, 18, 20, and 24.

With regards to Interrogatory No. 24, Michele Jacobs, Tax Examiner I is the person

éEga"a'*ms‘*& knowledgeable, but does not have the title of “live entertainment tax examiner.” As
;stateﬂ:i in the response to the Interrogatory, no such title as "live entertainment tax &xaminer”.g
;exisis within the Depariment. Howsever, Ms. Jacobs, whose fitle is “Tax Examiner II"
e;paa‘fﬂsrmed examinations of LET returns, and was available for questions regarnding same;
Ms Jacobs has already been named as a person most knowledgeable for interogatory No.

11, and has been named as a Defendant in this action.

interrogatories No. 1, 2, 3, 15, 18, and 20 specifically request the identity of each and

levery person or entity andfor specific taxpayers thal have paid LET tax, or has been

\lan exemption from LET tax, from 2003 to the present. Besides being overly broad, as
discussed under the “Production of Documents” section above, laxpayer information gaﬂnmif

be revealed pursuant to NRS 388A.180 and NRGS 40.025,

Contrary fo the arguments presented by the Plaintiffs, NRS 368A.180 is very specific in|

i}its prohibition of divulging taxpayer information.  The language of the siatule s plain and
{{simple. The “records and files of the Board and Depariment concerning the administration of |

; lthe LET tax] are both confidential and privileged.” The privilege doses not helong fo thei

Department, and the Department does not have the power 1o waive the privilege of keeping |

Haxpayer information confidential. NRS 49.025. The confidentiality of taxpayer records I8 |
i statutory, and prohibits this information from disclosure except in narrow exceptions which do |

not apply here. NRS 3684 180

Furthermore, the statute clearly and unambiguously states that "[iihe Board, thei_

-:;Eﬁeparﬁm&ni and any employes of the Board or the Depariment may not be required 10}

_20.
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produce any of the records, files and information for the inspection of any person of for use in)

any action or proceeding.” NRS 388A180 (1). That is specifically what is taking place here,
the Plaintiffs are atlempting o gather personal taxpayer information to use in a procesding,

Hand pursuant to NRS 388A.180, the Department is not required {o disclose this information,

The statute does, howsver, carve out some very narrow exceptions including that the

{ documents are “not subject to privilege if they are requested during any proceeding pursuant
to the provisions of this chapter and are directly involved in the action or proceading” NRS
3684 180{2)(a) {emphasis added). Here, the Plaintiffs are asking .far taxpaver information
'\ related to each and avery person or enfity that has paid LET tax, been exempted from LET

Hax or not subject to the original version of the LET tax, from 2003 fo the present.  This

request does not fall under the exceptions as there are only eight Plaintiff taxpayer entities

that are directly involved in this matier, and no others. The eight Plaintiffs can share their LET

The Federal Courts have looked at issues related fo the confidentiality of taxpay@rf

information pursuant to 26 U.S.C. § 6103, The general rule is that the government may not |

; 'E_diseiﬂse a taxpayer's return information. Ses U8, v, Northem Trust Co., 210 F. Supp. 2:::5’

855, 957 {(N.D. il 2001). However, under certain circumstances, disclosure is permitted, such |

1 as in the event that the information contained in the third party’s return is direcily related {o ti'uffzi

resolution of the issug in the proceeding. Id. In Northemn Trust, the defendants requested tax
returns of persons who had interests in the shares of siock at issue, and the court deﬁerminezjs
gléthat it would help o establish the Trust's ownership of the stock, which is an element of ihart
claim. ld.  The court made a point of stating that there was no compelitive advaniage at
§§$take, and the taxpayer and third parly were not business competitors, thus an in cameraé

| inspection of the racords was not necessary. ld. at page 858,

in Shell Petroleum v U.S., 47 Fed. Gl 812, (2000}, the court allowed an in ﬁamerai

lview of the un-redacted documents because the information concerning production

24
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1 | siechniques contained in the "Section 43" cerfificates of competitive ofl companies was dire@tiy:
2 fgiireiaied to the type of tax credit Shell Petroleum was seeking. Shell, 47 Fed. 1 at 815
3 E;Ha;wever, all information that was not “directly related” was to be redacted i the caurt
4 ;deiermined that the certificates had information directly related to the claims. Shell, 47 Fed.
& Cl at B20. In the case at bar, the gentlemnen’s clubs are in direct competition with each other,
a and should not be forced to share their personal taxpayer information if they choose not to. )
! VWhile the federal “directly related” standard is somewhat broad, Nevada has a muché;
° narrower exception to its confidentiality statute. Pursuant o NRS 368A.180, the third party
? must be “directly involved.” NRS 388A.180. Here, there are eighi Plaintiffs who are dir&sﬁyf
10 ;inmivad with this lawsuit. Accordingly, other than the eight gentleman’s clubs that have
= 1 ?signed on as Plaintiffs, no other entity subject to LET fax is “directly involved” and thear
%g% 12 Etaxpayar information must remain confidential.  Therefore, this narrow exceplion does nat
""""" n;’*; 1 'f'a’ppiy”wihe Plaintifs broad requests for information with regards to any and ali "'infermatiﬂn;é
é : 14 related o each and every person or entity that has paid LET tax, been exempted from LE‘?éE
‘%: 1 tax, or not subject 1o the original version of the LET tax, from 2003 to the present.
18 i i
. The Plaintiffs have refied on the Tidvall v. Eighth Judicial District Courl, for the
13%;53@*&353&5%&50;“& that bank examination information is more confidential and privileged thani
19 EI;taxpayer information. See Plaintiffs’ Motion at page 17 lines 5~ 8. In Tidvall, the Court did
203 not order disclosure of customer information, ruling that the legislature has determined that
~4 i the information gathered during a bank examination is confidential and privileged.
22 While Tidvall is still good law, the banking statules applied in Tidvall have been
23 | significantly changed since 1975. NRS B65.055 and NRS 665.0685 no longer exist, and NRS
24 §§855,ﬂ?5 has been changed, but siill requires that the banks copy of the examiner's report is
25 ,fconﬁdﬁntiain However, NRS 685.133(2) now addresses the use of information for staiiatieai§
26 | purposes and states;
27
28
3.
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“All the reports made available pursuant to this section remain the
1 property of the Division of Financial Institutions, and no person,
5 i agency or authority to whom the reports are made available, or any
officer, dirgcior or employee thereof, may disclose any of the
2 reports or any information contained therein, except in published
statistical material that does not disclose the affairs of any natural
4 person of corporation.” NRE 685.133(2)
° | A comparison of NRS 685.133(2) and NRE 388A.180(¢) ("Ipjublication of statlistics so
5 classified as o prevent the identification of a particular person or document’) shows that with |
¢ ;regards to taxpayer information, not only must the taxpayer's identity be hidden, but the
6 ?saurﬂe of the information must also be kept confidential.
9
10 The Tidvall Court clied NRS 48.025, the same privilege statute operative in the instant
11 matter, and staled “[hlere we are not concerned with the balance betwesn a public inferast
{2 land the need for relevant evidence in civil litigation because the legislature has determined
{3 ihat the supermtencﬂant of banks making a report required by law has an absolute privilege {o
refuse 1o disclose the contents of that report and a duty o prevent others fmm daécinssng ihe
report.” Tidvall, 81 Nev. st 525, Here, NRS 498.025 proscribes the disclosure of taxpayer's |
16 returns or report information.  Since the legislature has delermined that the information
17 E'ﬂantained in the reporis and returns is confidential, the Court cannot order the disclosure.
18 EEThus, here, as in Tidvall, 2 statutory privilege takes priority over the Plaintiffs wish 10 know.
19 See Tidvall, 91 Nev. at 527.
20 Accordingly, the Plaintiffs’ Motion to Compel must be denied. The cmﬁcﬁentiaﬁw;_
21 | statutes and privileges are clear. NRS 368A.180, NRS 49,025, NRS 49.005, NRS 49.105.
22 | The statutes were put in place by the Legislaiure for public policy reasons, and the Supremef
23 Gﬁur’i in this siate has recognized that statutory confidentiality and privilege ﬂutwaighf
24 \disclosure. |
29 . Sanctions do not apply because the Department jusiified the reasons f@r:

25 redacting the disclosures.

24,
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Sanctions are not appropriate in this matter.  The Department complied with tha§

st

;Piaintiﬁs discovery requests by producing all documents nof privileged. NRCP 28(bj{1}). The
EEZ'.Eegaair'trraani properly redacted information that was confidential and privileged in cordformance
with NRS 368A.180, NRS 40.025, NRS 40.085 and NRS 48.105. In addition, the Department|
§§§>r0vidaci a privilege log citing the rule which applies to each redaction pursuant {© NRE‘:P}

| 26(b)(5). Exhibit “A”,

“Generally, sanctions may only be imposed where there has been wiltful

noncompliance with a cowt order or where the adversary process has been halted by the

@ o -8 O Df 4 L DD

:actians of the unresponsive party.” GNLY Corp. v. Service Conlrol Corp., 111 Nev. 886, 800

s
-

P 2d 323 (1995); Fire Ins. Exchange v, Zenith Radio Corp., 103 Nev. 648, 651, 747 P.2d 911,

11 , N “ '
2 1913 (1987).  Additionally, fundamental notions of fairmess require sanctions should only be
fa 12 |
%{gg Himposed when the sanctions are related to the specific conduct at issue. Id. Thus, sanctions
Tox 13 b o
%; """""" || should only be imposed when the rules are willfully disregarded — which is not the case here.
g - 14
§v§ 15 i The Department did not disregard any of the discovery rules in this case, in fact, to the

18 | contrary, the Department took the time 1o locate and prepare the documents for production, ga’.:a§
17 ithrough each document, review the applicable rules favoring the production of documents,

18 prepare applicable objections to production, statutory limits on the production, and privileges.

19 | Then each document was individually reviewed for compliance with the statutes, indexed and
20 \tfpmdumd. A privilege log was produced fo inform the Plaintiffs the privilege or siatute§

314 | fgw&ming the particular document.

22 With regards to the Inlerrogalories, the Depariment took a great deal of iimege
23 : 5researching and providing the responses to the Interrogatories that would conform to Rule 33,
24 and provide as much information as the Department could lawfully provide. The responses o
25 lthe Requests for Production as well as the Interrogatories do not imply a willful disregard for

26 ;E;Ehe rules that could trigger sanctions.
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During the conversation which ook place in late August 2008, Plaintifs’ counsel, Mr.

| Matt Hoffer, staled that he was unhappy with the amount of redaction, but had not reviewed§
:giha documents in full. Counsel for the Plaintiff was to supply the bates numbers of the)
documents that he believed should not have been redacted, so that they could be reviewed,
However, Plaintiffs counsel did not contact the attorney for the Department again with regartis;
i:@- this issue and complete the meet and confer process prior to filing the instant Motion te

;Gampei. Thus, the Plaintiffs did not meet and confer in good faith, and are not entitled to!

' sanctions.

Moreover, the Plaintiffs are not entitled to altorneys’ fees. Attorneys’ fees should nat§

be imposed when the alleged failure to comply with a discovery order is substantially justified.
\:_NRGP 37(b). Here, the Department made every attempt to produce what R can kagally
.disciase while being compliant with NRCP 18,1, NRCP 26, NRCP 33, NRCP 34, HNRS
iaaa&:aan, NES 40.025 NRS 45005 and NRS 49.105. A review of the production and|
gégpriviiage log shows that the Department's position is substantially justified, and as a ramsitEé

?;%éﬁmmeys’ fees should not be awarded to the Plaintiffs for bringing their Motion. See U &

HEEQC v, Cagsars Erterainment, Ing., 237 F.R.D. 428, 435 (2006) (attorneys’ fees should not
{be awarded when the ohjection was substantially justified, and if reasonable people can differ

on the matier in dispute).

Thersfore, the Department is requesting that the Plaintiffs’ Motion for sanchons and"

\ attorneys’ fees be denied.

. The Plaintiffs’ Motion to Strike Exhibits A and B to the Department's|

| Opposition to Motion for Praliminary injunction must fail

Plaintiffs have moved o have Exhibits A and B to the Depariment's Opposition to tha

Plaintiffs’ Motion for Preliminary Injunction stricken. Ses Plaintiffs’ Motion to Compe! at page

50 - 21. The Plaintiffs base their argument on a claim that the Departiment has refused 1o

-éé'épmduce the same information that it produced as exhibits to the Opposition. First, the|
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Witoriy Cenity

{ second time.

12007 ~ 008 and htin-/Aax.state.nv.us! documents/annualreport2007.

w o o~ O o B 8 b

| Commissionsr.

étdmumants were produced in the Opposition, and there is no reason to produce them a

Second, and more relevant, the documents were produced from the |

.fﬁe;mrtment“s website and are public documents. See Governors Budget and Annual report]

in additon. the

§§ﬁasumants at issue are admissible as public records pursuant fo NRS 52.085, NRS 32.047

and NRS 52.065.
NEVADA DEPARTMENTOF TAXATION'S MOTION TO STRIKE

The Discovery Commissioner is charged with resolving discovery disputes. The|

purpose of a motion to compel is order a disclosure or resolve a discovery issue. Nev, R. Civ.
11 P. 37(a). The motion is heard by the Discovery Commissioner, whose role in the process is to]

rule on discovery issues and not on the merits of the moving parly's case.

The Plaintiffs’

Mc:aﬁsr:m mnta:ns fwe pages arguing the merits of their constitutional challenge of the LET. The |

merits of the case are io be daczcﬁed by the District Court and not the B:scwery(

Therefore, this is an improper forum to argue the merits of Plaintiffs’

\ constitutional challengs to the LET, and the Discovery Commissioner acks jurisdiction 1o hear

|| arguments on the merits of the case.

The Department therefore, hereby moves 1o sirike page 5 lineld through page 10 line 7

.3;_;;:3? the Plaintiffs Motion.

CONCLUSION

Based on the foregoing the Department of Taxation is respectiully requesting that tm:g:

féjﬁismvery Commissioner deny the Plaintiffs’ Motion to Compel in its entirely and find the|

1 following:

Nrs
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1} That the Plaintiffs are not entitled to individual taxpayer's information which cannot
lawiully be disclosed by any member, amployee or agent of the Department or Commission

| pursuant to NRS 368A.180 and NRS 49.025,

2) That a protective order does not apply because pursuant {o Tidvall, the Eegisiature@

has spoken as 1o the confidentiality and privileges related to this type of information;

3} That sanctions and aftorneys fees will not be imposed because there was no wiliful |
attempt to withhold any lawful discovery, and the Department produced the documents

and responses in conformance with Rules 26, 33 and 34,

r Lo -~ & B o B

-N
L

4} The Discovery Commissioner should not sirike the portion of the Defendant's

[Ere.N
b

Opposition to the Plaintiffs’ Motion for Preliminary Injunction as requested in the

5

e
P2

Plaintiffs’ Motion (pages 21 and 21 of Plaintiffs’ Motion to Compel), since the

Y
ol

--------- information provided in the Opposition Exhibits A and B are public documents; and

o
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5} The Discovery Commissioner should grant the Department's Counter Motion m;
Birike the portions of the Plaintiffs’ Motion to Compal that present arguments on ihé;
merits of the case (pages 5 ~ 10 of the Plaintiffs’ Motion to Compel} since the Motion i:a‘:}eS
Compel concerns discovery issues, and the merits of the case are to be determined tznyrE

the District Court

DATED THIS {%’fﬁ_ day of October, 2000,

CATHERINE CORTEZ MASTO
Attomney General
By et g Blga _—
..................... B%&k@ﬁﬁﬁﬁﬁﬁﬁﬁ?
Deputy Attorney General :

ESS E. Washington Avenus, Suile 3800
Eas Vegas, Nevada B9101

Attorneys for Nevada Department of Taxation

28
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| HERERY CERTIEY that | served the foregoing NEVADA DEPARTMENT OF

TM‘E’EQ%’S OPPOSITION TO PLAINTIFE'S MOTION TO COMPEL DISCOVERY OF
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| DEFENDANTS AND COUNTER MOTION TO STRIKE. By causing fo be deiivered to

'sﬁepar&ment of General Services for mailing at Las Vegas, Nevada, a true copy thersof,

addressed o

il William H. Brown, ks,
11330 8. Third Street, Ste. 880

Las Vegas, NV 838101

Bradiey J. Shafer, &sq.

Shafer & Associates, P.C.

| 3800 Capital City Bivd,, Ste. 2

Lansing, Michigan 48806
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-
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Ary amployes of Office of

Altorney General
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IN THE SUPREME COURT FOR STATE OF NEVADA

DEJA VU SHOWGIRLS OF LAS

VEGAS, L.L.C., d/b/a Deja Vu Supreme Courtc%%cgﬁ)gggg lled
Showgirls, LITTLE DARLINGS OF

LAS VEGAS, L.L.C., d/b/a Little
Darlings, K-KEL, INC., d/b/aSpearmit
Rhino Gentlemen’s Club,OLYMPUS
GARDEN, INC., d/b/aOlympic Garder
SHAC, L.L.C. d/b/a Sapphire THE
POWER COMPANY, INC., d/b/&razy
Horse Too Gentlemen’'s Club,D.

WESTWOOD, INC., d/b/aTreasures

and D.I. FOOD & BEVERAGE OF LA
VEGAS, LLC, d/b/aScores,

Appellants,
VS.

NEVADA DEPARTMENT OF

TAXATION, NEVADA TAX

COMMISSION, NEVADA STATE

BOARD OF EXAMINERS, ad

MICHELLE JACOBS, in her Officia

Capacity Only,

Respondents.

APPELLANTS’

-

~

18 p.m.
Tracie K. Lindeman
District Court Cas€ldib. &554%ene Court

S
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INDEX TO APPELLANTS’ APPENDIX

Filing Date | Description Vol. | Page

05/05/2011| ¥ Amended Order Setting Civil Non-Jury |15 2752-2754
Trial and Calendar Ca{District Court Case
No.: A533273)

05/05/2011] & Amended Order Setting Civil Non-Jury |15 2755-2757
Trial and Calendar Call

04/11/2008| Amended Affidatvof Service for Nevada 2 310-312
Office of the Attorney General (Nevada
Department of Taxation)

04/11/2008| Amended Affidavaf Service for the Nevada 2 313-315
Board of Examiners

04/11/2008| Amended Affidavaf Service for the Nevada 2 307-309
Department of Taxation

04/11/2008| Amended Affidavidf Service for the Nevada 2 304-306
Tax Commission

11/29/2011| Amended Case Appeal Statement 20 3914-3922

11/29/2011| Amended Case Appeal Statement (Entered20 3905-3913
into District Court Case No.: A533273)

12/19/2011| Amended Order idrict Court Case Nos.: |20 3953-3956
A533273 and A554970)

03/17/2009] Amended Order SettiNgn-Jury Civil Trial | 4 732-733

08/04/2009] Amended Order SettingmMNJury Civil Trial | 4 769-772

03/17/2009] Amended Ordert8eg Non-Jury Civil Trial |4 730-731
(District Court Case No.: A533273)

08/04/2009] Amended Ordert8ag Non-Jury Civil Trial |4 767-768
(District Court Case No.: A533273)

07/20/2009] Amended Sathaling Order 4 764-766

07/20/2009] Amended Schedui®rder (District Court | 4 761-763
Case No.: A533273)

04/09/2007| Amended Summonslevada Board of 1 52-55
Examiners (District Court Case No.:

! Because the case below (A554970) a@ase 1" (A533273) were coordinated
(Order of August, 4, 201@&pp.Apx. 1699-1702) and lateonsolidated (Order of

April 6, 2011, App.Apx. 2638-2640) thelesant documents for both actions are

included in an abundance of caution.



Filing Date

Description

Vol.

Page

A533273)

04/09/2007

Amended &umons - Nevada Tax
Commission (District Court Case No.:
A533273)

56-59

03/03/2008

Answer

293-303

03/03/2008

Answer (Distrid@ourt Case No. A553273)

283-292

04/06/2011

Answer to First Aeemded Complaint

14

2600-26]

04/06/2011

Answer to Verified Amended Complaint for

Declaratory and Injunctive Relief, Damages
and Attorney Fees and Costs (District Court
Case No.: A533273)

14

2618-2634

|

11/28/2011

Case Appeal Statement

20

3878-3884

L

01/17/2012

Case Appedtatement (Case No.
06A533273) (Filed into District Court Case
No.: A533273)

21

3980-3988

11/28/2011

Case Appeal Staterh@intered into District
Court Case No.: A533273)

20

3871-3871

4

03/15/2011

Certificate of Service (First Amended
Complaint — Served December 15, 2010)

14

2556-25571

4

03/22/2011

Certificate of Service (First Amended
Complaint — ServeMarch 17, 2011)

14

2594-25985

03/23/2011

Certificate of Service (First Amended
Complaint — ServeMarch 23, 2011)

14

2598-2599

03/30/2009

Certificate of Service (Plaintiffs’ First Set o
Interrogatories and Plaintiffs’ First Request
Production of Documents — District Court
Case No.: A533273)

f4
for

734-735

04/20/2009

Certificate of Sape (Plaintiffs’ Notice of

30(b)(6) Depositions and Subpoenas Duces

Tecum — District Court Case No.: A533273)

D

739-740

02/28/2011

Certificate of Service (Plaintiffs’ Opposition
to Nevada Departmewf Taxation’s Motion
for Partial Summary Judgment) (District Co
Case Nos. A533273 and A554970)

13

urt

2504-2508%

03/22/2011

Certificate of Service (Verified Amended

Complaint — Served Malhcl7, 2011) (District

Court Case No.: A533273)

14

2592-2593

03/23/2011

14

Certificate of Servi¢¥erified Amended

2596-259

Z



Filing Date | Description Vol. | Page
Complaint — Served Mah 23, 2011) (District
Court Case No.: A533273)

01/28/2009| Certificate of Service re: Amended Complaint 721-722
(District Court Case No.: A533273)

04/24/2007| Certificate of Service re: Substitution of 1 71-101
Attorney and Verification with attached
Verifications (District Court Case No.:
AH33273)

05/03/2007| Civil Court Minutes 1 102

04/17/2008| Civil Court Minutes 2 316

12/16/2008| Civil Court Minutes 4 669

02/03/2009| Civil Court Minutes 4 724

04/02/2009| Civil Court Minutes 4 737

07/31/2008| Civil Court MinutefDistrict Court Case No. | 3 456
A533273)

08/14/2008| Civil Court MinutefDistrict Court Case No. | 3 491
Ab533273)

09/18/2008| Civil Court Minute@istrict Court Case No. | 3 513
A533273)

10/16/2008| Civil Court MinutegDistrict Court Case No. | 3 514
A533273)

11/06/2008| Civil Court Minute@istrict Court Case No. | 3 614
A533273)

11/13/2008| Civil Court Minute@istrict Court Case No. | 3 615
Ab33273)

12/11/2008| Civil Court MinutegDistrict Court Case No. | 4 667
A533273)

12/16/2008| Civil Court MinutegDistrict Court Case No. | 4 668
A533273)

01/15/2009| Civil Court Minute@District Court Case No. | 4 688
A533273)

02/03/2009| Civil Court Minute@District Court Case No.:| 4 723
Ab33273)

02/12/2009| Civil Court Minute@istrict Court Case No.:| 4 725
A533273)

04/02/2009| Civil Court Minute@istrict Court Case No.:| 4 736

A533273)




Filing Date | Description Vol. | Page
04/16/2009| Civil Court Minute@District Court Case No.:| 4 738
A533273)
01/03/2012| Civil Order to Stigtically Close Case 21 3973
01/03/2012| Civil Order to Statistically Close Case 21 3972
(District Court Case No.: A533273)
01/09/2008| Complaint for Refund, Pursuantto N.R.S. | 1 127-147
368A.290(1)(b) and N.R.S. 368A.300(3)(b),
Declaratory Relief, Injunction Relief and
Damages
01/09/2008| Complaint - Exhibit 1 1 148-191
Copy of the Version of Chapter 368A adopted
in 2003
01/09/2008| Complaint - Exhibit 2 2 192-224
Current Codified Version of Chapter 368A
01/09/2008| Complaint - Exhibit 3 2 225-271
Nevada Administrive Code Chapter
368A.010 through 368.540
01/09/2008| Complaint - Exhibit 4 2 272-274
Nevada Tax Commission’s Order Denying
Appeal — October 12, 2007
06/30/2010] Court Minutes 9 1698
08/12/2010| Court Minutes 9 1705
08/24/2010| Court Minutes 10 1771
09/16/2010] Court Minutes 10 1174-1775
12/09/2010/ Court Minutes 10 1777
12/28/2010| Court Minutes 11 2021-2022
01/13/2011] Court Minutes 11 2048-2049
01/26/2011| Court Minutes 12 2135
02/10/2011| Court Minutes 12 2137
03/15/2011] Court Minutes 14 2559
04/22/2011| Court Minutes 14 2658
06/24/2011| Court Minutes 15 2814
08/23/2011| Court Minutes 19 3551-3552
11/08/2011| Court Minutes 20 3843
12/16/2011| Court Minutes 20 3924
06/17/2009| Court Minutes (Btrict Court Case No.: 4 758

A533273)




Filing Date | Description Vol. | Page

11/13/2009| Court Minutes (Btrict Court Case No.: 7 1243
A533273)

08/12/2010| Court Minutes (Btrict Court Case No.: 9 1703-1704
A533273)

08/24/2010| Court Minutes (Btrict Court Case No.: 10 1770
A533273)

09/16/2010] Court Minutes (Btrict Court Case No.: 10 1772-1773
Ab533273)

12/09/2010| Court Minutes (Btrict Court Case No.: 10 1776
Ab533273)

12/28/2010[ Court Minutes ({Btrict Court Case No.: 11 2019-2020
A533273)

01/13/2011| Court Minutes (Btrict Court Case No.: 11 2046-2047
A533273)

01/26/2011| Court Minutes (Btrict Court Case No.: 12 2134
Ab533273)

02/10/2011| Court Minutes (Btrict Court Case No.: 12 2136
Ab533273)

03/15/2011| Court Minutes (Btrict Court Case No.: 14 2558
A533273)

04/22/2011| Court Minutes (Btrict Court Case No.: 14 2657
A533273)

05/27/2011| Court Minutes (Btrict Court Case No.: 15 2777
Ab533273)

06/24/2011| Court Minutes (Btrict Court Case No.: 15 2813
Ab533273)

08/16/2011| Court Minutes (Btrict Court Case No.: 18 3362
A533273)

10/20/2011| Court Minutes ({Btrict Court Case No.: 20 3829
A533273)

11/08/2011| Court Minutes (Btrict Court Case No.: 20 3841-3842
A533273)

11/10/2011| Court Minutes (Btrict Court Case No.: 20 3870
Ab533273)

12/16/2011| Court Minutes ({Btrict Court Case No.: 20 3923
A533273)

06/30/2010| Court Minutes (District Court Case Nos.: 1696-1697




Filing Date

Description

Vol.

Page

A533273)

08/12/2011

Defendant’s Qdggtion to Subpoena Duces
Tecum and Subpoena, Motion to Quash
Subpoenas and Motion for Sanctions Pursu
to NRCP 45(c)(1) on Order Shortening Time
(District Court Case Nos.: A533273 and
A554970)

17

ant

D

3199-3225

08/12/2011

Defendant’s Qdggtion to Subpoena Duces
Tecum — Exhibit A
Deposition Subpoenas (2011)

17

3226-3248

08/12/2011

Defendant’s Qdggtion to Subpoena Duces
Tecum — Exhibit B

Plaintiffs’ First Request for the Production of

Documents and Things to Defendants

17

3249-326(

)

08/12/2011

Defendant’s Qdgjtion to Subpoena Duces
Tecum — Exhibit C
Nevada Department dfaxation’s Responses
to Plaintiffs’ First Request for Production of
Documents and Things to Defendants

17

3261-3289

08/16/2011

Defendants’ Matn to Compel on an Order
Shortening Time (District Court Case Nos.:
A533273 and A554970)

18

3363-3403

08/16/2011

Defendants Motida Compel — Exhibit A
Defendants’ Requests for Production of
Documents to Plaintiffs

18

3404-3474

08/16/2011

Defendants Motion to Compel — Exhibit B
Plaintiffs Shac, LLC’s Response to
Defendants’ Requests for Production of
Documents

18

3477-3488

08/16/2011

Defendants Motion to Compel — Exhibit C
Responses to Defendants’ Requests for
Production of Documents

18

3489-3504

|

08/16/2011

Defendants Motida Compel — Exhibit D
Email to Roos from Rakowsky - Dated June
28, 2011

18

3505-3504

08/16/2011

Defendants Motion to Compel — Exhibit E
Email to Rakowsky from Roos — Dated July

15, 1011

18

3507-3509

Vi



Filing Date

Description

Vol.

Page

08/16/2011

Defendants Motion to Compel — Exhibit F
Email to Brown and Pritzlaff from Doerr —
Dated July 13, 2011

18

3510-3511

08/16/2011

Defendants Motida Compel — Exhibit G

Correspondence to Shafer and Sullivan from

Diciano (Nevada Dep. of Taxation) Dated
October 12, 2007

3512-3514

08/16/2011

Defendants Motida Compel — Exhibit H
Email to Roos from Rakowsky — Dated Jung
29, 2011

3515-3516

08/16/2011

Defendants Motida Compel — Exhibit |
Email to Roos from Rakowsky — Dated July
2011

3517-3518

10/19/2009

Defendants’ Opposition to Plaintiffs’ Motior
to Compel Discovergf Defendants and
Counter Motion to Strike (District Court Cas
No.: A533273)

1074-1102

10/19/2009

Defendants’ Opposition to Plaintiffs’ Motior
to Compel (A533273) — Exhibit A
Index and Privilege Log

1103-1107

10/19/2009

Defendants’ Opposition to Plaintiffs’ Motior
to Compel (A533273) — Exhibit B
Exhibits that the Plaintiffs are Seeking to
Exclude (A and B)

1108-1149

10/19/2009

Defendants’ Opposition to Plaintiffs’ Motior
to Compel (A533273) — Exhibit C
Exhibit H to the Production of Documents

1150-1154

10/19/2009

Defendants’ Opposition to Plaintiffs’ Motior
to Compel (A533273) — Exhibit D
Exhibit L to the Productin of Documents

1155-1211

10/19/2009

Defendants’ Opposition to Plaintiffs’ Motior
to Compel (A533273) — Exhibit E
Exhibit O to the Production of Documents

1212-1213

10/19/2009

Defendants’ Opposition to Plaintiffs’ Motior
to Compel (A533273) — Exhibit F
Affidavit of Blake Doerr

1214-12171

04/27/2011

Defendants’ Response to Plaintiffs’ Motion

14

for Clarification or Orde (District Court Case

2690-2693

vii



Filing Date

Description

Vol.

Page

Nos.: A533273 and A554970)

04/27/2011

Defendants’ Response to Plaintiffs’ Motion
for Clarification or Order — Exhibit A
National Private Truck Council, Inc., etal. v
Oklahoma Tax Commission, et blnited
States Supreme Court Decision

14

2694-2704

|

04/27/2011

Defendants’ Response to Plaintiffs’ Motion
for Clarification or Order — Exhibit B
Excerpts of Reply to Plaintiffs’ Opposition tg
Defendants’ Motion for Partial Summary
Judgment and Motion to Dismiss

14

2705-2711

04/27/2011

Defendants’ Response to Plaintiffs’ Motion
for Clarification or Order — Exhibit C
Email from Doerr to Shafer and Brown re:
Orders — Sent March 25, 2011

14

2712-2713

05/28/2010

Discovery Commissioner’s Report and
Recommendations (05/19/2010) (District
Court Case Nos.: A533273)

1680-1685

12/09/2010

First Amended Complaint

10

1844-186(

12/09/2010

First Amended Complaint - Exhibit 1
Copy of the Version of Chapter 368A adopt
in 2003

10
od

1861-1904

|

12/09/2010

First Amended Complaint - Exhibit 2
Current Codified Version of Chapter 368A

11

1905-1937

4

12/09/2010

First Amended Complaint - Exhibit 3
Nevada Administrive Code Chapter
368A.010 through 368.540

11

1938-1984

L

12/09/2010

First Amended Complaint - Exhibit 4
Nevada Tax Commission’s Order Denying
Appeal — October 12, 2007

11

1985-1987

4

06/17/2009

Minute Order

759-760

04/08/2011

Minute Order

14

2643-2644

L

04/08/2011

Minute Order (District Court Case No.:
A533273)

14

2641-2642

09/17/2008

Motion for Summary Judgment (District Cg
Case No. A533273)

Bt

492-509

09/17/2008

Motion for Summary Judgment (A533273)
Exhibit A

510-512
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Filing Date

Description

Vol.

Page

Excerpts of Assembly Committee on

Commerce and Law meeting of April 13, 2005

09/30/2009

Motion to Compé&iscovery of Defendants
(District Court Case No.: A533273)

4

783-806

09/30/2009

Motion to Compel (A533727) - Exhibit 1
Plaintiffs’ First Set of Interrogatories to
Defendants

4

807-819

09/30/2009

Motion to Compel (A533727) - Exhibit 2
Plaintiffs’ First Request for the Production o
Documents and Things to Defendants

820-831

09/30/2009

Motion to Compel (A533727) - Exhibit 3
Responses to Plaintiffs’ First Set of
Interrogatories

832-857

09/30/2009

Motion to Compel (A533727) - Exhibit 4a
Responses to Plaintiffs’ First Request for th
Production of Documents and Things

858-921

09/30/2009

Motion to Compel (A533727) - Exhibit 4b
Responses to Plaintiffs’ First Request for th
Production of Documents and Things

922-991

09/30/2009

Motion to Compel (A533727) - Exhibit 4c
Responses to Plaintiffs’ First Request for th
Production of Documents and Things

992-1064

09/30/2009

Motion to Compel (A533727) - Exhibit 5
Affidavit of Matthew J. Hoffer

1065-1066

09/30/2009

Motion to Compel (A533727) - Exhibit 6
LET Return Forms — Non-Gaming Facilities

1067-1073

04/18/2008

Motion to Dismiss (District Court Case No.
Ab33273)

317-328

04/25/2011

Motion to Reconsider and Clarify Order
(District Court Case Nos.: A533273 and
A554970)

14

2659-2661

4

04/25/2011

Motion to Reconsider and Clarify Order —
Exhibit 1
Order Signed April 5, 2011

14

2668-2671

04/25/2011

Motion to Reconsider and Clarify Order —
Exhibit 2
Excerpts Verified Amended Complaint

14

2672-2681

04/25/2011

Motion to Reconsider and Clarify Order —

4 2682-1

2685

¢



Filing Date

Description

Vol.

Page

Exhibit 3
Excerpts of Department’s Motion for Partial
Summary Judgment

04/25/2011

Motion to Reconsider and Clarify Order —
Exhibit 4
Excerpts of Plaintiffs’ Opposition to
Department’s Motion for Partial Summary
Judgment

14

2686-2689

01/25/2011

Nevada Department of Taxation’s Motion f
Partial Summary Judgment on the Plaintiffs
Claims for Refund and Motion to Dismiss th
as Applied Challenge to the Live
Entertainment Tax and the Claims for
Damages Pursuant to 42 U.S.C. 1983 (Dist
Court Case Nos. A533273 and A554970)

ot 1

e

rict

2057-2084

01/25/2011

Nevada Department of Taxation’s Motion f
Partial Summary Judgment — Exhibit A
Department of Taxation’s Finding of Facts g
Conclusion of Law letter dated October 12,
2007

ot1

\nd

2085-208¢

01/25/2011

Nevada Department of Taxation’s Motion f
Partial Summary Judgment — Exhibit B
Order Denying Motion for Preliminary
Injunction without Prejdice dated January 3
2011

ot 1

2087-2089

01/25/2011

Nevada Department of Taxation’s Motion f
Partial Summary Judgment — Exhibit C
Memo to Assemblyman Bernie Anderson
from Norm Azevedo, Sr. Deputy Attorney
General dated May 7, 1999

ot1

2090-2094

01/25/2011

Nevada Department of Taxation’s Motion f
Partial Summary Judgment — Exhibit D
Senate Committee draxation March 23,
1999 Page 10-12 Transcript

ot 1

2095-209¢

L

01/25/2011

Nevada Department of Taxation’s Motion f
Partial Summary Judgment — Exhibit E
Senate Bill No. 362 Assembly Committee o

ot 1

Taxation Hearing: May 6, 1999

2099-2104

|

X



Filing Date

Description

Vol.

Page

01/25/2011

Nevada Department of Taxation’s Motion f
Partial Summary Judgment — Exhibit F
Southern California Edison vs. State of
Nevada, District Court of Nevada, Order to
Proceed as Petition for Judicial Review

ot 1

2105-2110

01/25/2011

Nevada Department of Taxation’s Motion f
Partial Summary Judgment — Exhibit G
Southern California Edison vs. State of
Nevada, Nevada Supreme Court, State of
Nevada's Amicus Curiae Brief

ot 2

2111-2133

07/18/2011

Nevada Department of Taxation’s Motion f
Partial Summary Judgment on the Plaintiffs
Claims for Refund and Motion to Dismiss th
as Applied Challenge to the Live
Entertainment Tax and the Claims for
Damages Pursuant to 42 U.S.C. 1983 and {
Dismiss Case 2 for Failure to File a Petition
for Judicial Review or Alternatively for an
Order that Case 2 Proceed as a Judicial
Review (District Court Case Nos.: A533273
and A554970)

ot5

e

o

2824-2856

07/18/2011

Nevada Department of Taxation’s Motion f
Partial Summary Judgment — Exhibit A
Nevada Department dfaxation’s Findings of
Fact and Conclusion of Law letter dated
October 12, 2007

ot5

2857-2859

07/18/2011

Nevada Department of Taxation’s Motion f
Partial Summary Judgment — Exhibit B
Order Denying Motion for Preliminary
Injunction Without Prejudice

otS

2860-2862

07/18/2011

Nevada Department of Taxation’s Motion f
Partial Summary Judgment — Exhibit C
Memo to Assemblyman Bernie Anderson
from Norm Azevedo, Sr. Deputy Attorney
General — DatdMay 7, 1999

ot5

2863-28671

07/18/2011

Nevada Department of Taxation’s Motion f
Partial Summary Judgment — Exhibit D

ot5

Excerpts of Senate Committee on Taxation

2868-2871

Xi



Filing Date

Description

Vol.

Page

Hearing of March 23, 1999

07/18/2011

Nevada Department of Taxation’s Motion f
Partial Summary Judgment — Exhibit E
Senate Bill No. 362 Assembly Committee o
Taxation Hearing: May 6, 1999

ot5

N

2872-2871

07/18/2011

Nevada Department of Taxation’s Motion f
Partial Summary Judgment — Exhibit F
Southern California Edison v. State of Neva
District Court of Nevada, Order to Proceed
Petition for Judicial Review

ot5

da
AS

2878-2883

07/18/2011

Nevada Department of Taxation’s Motion f
Partial Summary Judgment — Exhibit G
Southern California Edison v. State of Neva
Nevada Supreme Couftievada’s Amicus
Curiae Brief

ot5

da

2884-2906

07/18/2011

Nevada Department of Taxation’s Motion f
Partial Summary Judgment — Exhibit H
State of Nevada, et al v. The Eighth Judicia
District of Nevada, et alNevada Supreme
Court, Order Granting Petition for Writ of
Mandamus

ot5

2907-2910

07/18/2011

Nevada Department of Taxation’s Motion f
Partial Summary Judgment — Exhibit |
State of Nevada, et al v. The Second Judici
District of Nevada, et aNevada Supreme
Court, Order Granting Petition for Writ of
Mandamus

015

al

2911-2916

03/18/2010

Nevada Department of Taxation’s Opposit
to Plaintiff's Objection to the Discovery
Commissioner’s Report and Recommendat
Regarding Plaintiffs’ Motion to Compel
Discovery of Defendants and Counter Motig
to Strike (District Court Case No.: A533273]

dh

on

n

1549-1580

03/18/2010

Nevada Department of Taxation’s Opposit
to Plaintiff’'s Objection to the Discovery
Commissioner’s Report and Recommendat
(A533273) — Exhibit A

dh

on

Index and Privilege Log

1581-1585

Xii



Filing Date

Description

Vol.

Page

03/18/2010

Nevada Department of Taxation’s Opposit
to Plaintiff’'s Objection to the Discovery
Commissioner’s Report and Recommendat
(A533273) — Exhibit B
Report and Recommendation

dh

on

1586-1592

03/18/2010

Nevada Department of Taxation’s Opposit
to Plaintiff's Objection to the Discovery
Commissioner’s Report and Recommendat
(A533273) — Exhibit C
Governor’'s Budgetrad Annual Report 2007

dh

on

1593-1598

03/18/2010

Nevada Department of Taxation’s Opposit
to Plaintiff's Objection to the Discovery
Commissioner’s Report and Recommendat
(A533273) — Exhibit D
Exhibit O to the Production of Documents

dh

on

1599-1601

03/18/2010

Nevada Department of Taxation’s Opposit
to Plaintiff’'s Objection to the Discovery
Commissioner’s Report and Recommendat
(A533273) — Exhibit E
Affidavit of Blake Doerr

dh

on

1602-1605

05/18/2010

Nevada Department of Taxation’s Opposit
to Plaintiff's Objecton to The Discovery
Commissioner’s Report and Recommendat
Regarding Plaintiffs’ Motion to Compel
Discovery of Defendants and Counter Motic
to Strike (Without Exhibits) (District Court
Case Nos.: A533273)

dh

on

n

1648-1679

11/28/2011

Notice of Appeal

20

3895-3904

L

01/09/2012

Notice of Appeal @e No. 06A533273)

21

3977-39

01/09/2012

Notice of Appeal (Case No. 06A533273)
(Filed into District Court Case No.: A533273

21
)

3974-3976

11/28/2011

Notice of Appeal (Eered into District Court
Case No.: A533273)

20

3885-3894

|

12/19/2011

Notice of Entry dAmended Order (District
Court Case Nos.: A533273 and A554970)

20

3957-3963

04/10/2007

Notice of Entry of Order — 04/03/2007

[ —

60-70

04/29/2008

Notice of Entry of Order — 04/23/2008

N

331-33

05/15/2009

Notice of Entry of Order — 05/11/2009

751-73

Y4

Xiii



Filing Date

Description

Vol.

Page

05/15/2009

Notice of Entry of Order — 05/11/2009
(District Court Case No.: A533273)

745-750

11/02/2011

Notice of Entry of Order — 11/01/2011
(District Court Case Nos.: A533273 and
A554970)

20

3834-3840

12/22/2008

Notice of Entry of Order — 12/19/2008

682-68

12/22/2008

Notice of Entry of Order — 12/19/2008
(District Court Case No. A533273)

676-681

12/20/2011

Notice of Entry of Order — Amended Order
(District Court Case Nos.: A533273 and
A554970)

21

3964-3971

01/14/2011

Notice of Entry of Order — Order Denying
Motion for Preliminary Injunction — Entered
01/13/2011 (District Court Case Nos.
A533273 and A554970)

11

2052-2056

12/19/2011

Notice of Entry of Order — Order Denying
Plaintiffs’ Motion for Summary Judgment an
Granting Defendants’ Counter-Motion for
Summary Judgment (District Court Case N¢
A533273 and A554970)

d

DS..

3937-3952

06/11/2010

Notice of Entry of Order (05/19/2010)
(District Court Case Nos.: A533273)

1686-1695

04/12/2011

Notice of Entrgf Order (Consolidating)
(District Court Case Nos.: A533273 and
A554970)

14

2651-2656

12/15/2010

Notice of Entry of Order (Motion for
Summary Judgment) (Oisct Court Case No.
A533273)

11

1992-1996

12/15/2010

Notice of Entry of Order (Motion to Dismiss
(District Court Case No.: A533273)

501

1997-2001

04/12/2011

Notice of Entry ddrder (Renewed Motion fc
Preliminary Injunction) (District Court Case
Nos.: A533273 and A554970)

r14

2645-2650

04/06/2011

Order (Consolidating Declaratory Relief)
(District Court Case Nos.: A533273 and
A554970)

14

2638-2640

11/01/2011

Order (Motion for Partial Summary Judgmg¢

(District Court Case Nos.: A533273 and

3830-3833

Xiv



Filing Date

Description

Vol.

Page

A554970)

04/03/2007

Order Admitting to Practice (Brad Shafer —
District Court Case No. A533273)

46-47

04/23/2008

Order Admitting to Practice (Bradley J.
Shafer)

329-330

01/05/2011

Order Denying Defendants’ Res Judicata
Claim (District Court Case Nos. A533273 al
A554970)

11
nd

2023-2025

01/13/2011

Order Denying Motion for Preliminary
Injunction without Prejudice (District Court
Case No.: A533273)

11

2050-2051

12/10/2010

Order Denying Motion for Summary
Judgment without Prejudice (District Court
Case No.: A533273)

11

1988-198¢

12/10/2010

Order Denying Motion to Dismiss without
Prejudice (District Court Case No.: A53327]

11
3)

1990-1991

12/16/2011

Order Denying Plaintiffs’ Motion for
Summary Judgment and Granting Defenda
Counter-Motion for Summary Judgment
(District Court Case Nos.: A533273 and
A554970)

20
nts’

3925-3934

04/06/2011

Order Denying Plaintiffs’ Renewed Motion
for Preliminary Injunction on Order
Shortening Time (District Court Case Nos.:
A533273 and A554970)

14

2635-2637

4

12/19/2008

Order Granting Motion to Withdraw as Loc
Counsel of Record for Plaintiffs (Diana L.
Sullivan) (District Court Case No. A533273)

ol

670-672

12/19/2008

Order Granting Motion to Withdraw as Loc
Counsel of Record for Plaintiffs (Diana L.
Sullivan)

dl

673-675

05/11/2009

Order Granting Plaintiffs’ Motion for Leave
Amend Complaint

743-744

05/11/2009

Order Granting Plaintiffs’ Motion for Leave
Amend Complaint (District Court Case No.:
A533273)

741-742

03/04/2009

Order Setting Civil Jury Trial

728-729

03/04/2009

Order Setting Civil Jury Trial (District Cour

126-72

XV



Filing Date

Description

Vol.

Page

Case No.: A533273)

08/04/2010

Order Vacating BriOrder and Coordinating
Cases (District Court Case Nos.: A533273 ;
A554970)

and

1699-1702

09/23/2011

Plaintiffs’ Motion for Summary Judgment o
Facial Challenge, for Permanent Injunction,
and for Return of Taxee(District Court Case
Nos.: A533273 and A554970)

no

3553-3611

09/23/2011

Plaintiffs’ Motion for Summary Judgment —
Exhibit 1
Copy of the Version of Chapter 368A adopt
in 2003

19

D
o

3612-36271

09/23/2011

Plaintiffs’ Motion for Summary Judgment —
Exhibit 2
Assembly Bill No. 554

19

3628-3646

09/23/2011

Plaintiffs’ Motion for Summary Judgment —
Exhibit 3
2005 Nevada Laws (S.B) - Occupancy

19

3647-3661

09/23/2011

Plaintiffs’ Motion for Summary Judgment —
Exhibit 4
2007 Nevada Laws (A.B. 487) — Baseball

19

3668-3670

09/23/2011

Plaintiffs’ Motion for Summary Judgment —
Exhibit 5
Current Codified Version of Chapter 368A

19

3671-3686

09/23/2011

Plaintiffs’ Motion for Summary Judgment —
Exhibit 6
TN Attorney General Opinion

19

3687-3691

09/23/2011

Plaintiffs’ Motion for Summary Judgment —
Exhibit 7
United States District Court Order Dismissir
Lawsuit

19

19

3692-3698

09/23/2011

Plaintiffs’ Motion for Summary Judgment —
Exhibit 8
United States Court of Appeals for the Ninth
Circuit Memorandum Affirming Dismissal

19

|

3699-3700

09/23/2011

Plaintiffs’ Motion for Summary Judgment —
Exhibit 9
Redacted Sample Copy of Administrative

19

3701-3706

XVi



Filing Date

Description

Vol.

Page

Request for Refund

09/23/2011

Plaintiffs’ Motion for Summary Judgment —
Exhibit 10
Sample Copy of Defendant's Denial of
Request for Refund

19

3707

09/23/2011

Plaintiffs’ Motion for Summary Judgment —
Exhibit 11
Sample Copy of Department's
Acknowledgment of Appeal

19

3708

09/23/2011

Plaintiffs’ Motion for Summary Judgment —
Exhibit 12
Nevada Tax Commission's Order Denying
Appeal

19

3709-3710

)

09/23/2011

Plaintiffs’ Motion for Summary Judgment —
Exhibit 13
Department of Taxation's Responses to
Plaintiffs' First set of Interrogatories

19

3711-3735

09/23/2011

Plaintiffs’ Motion for Summary Judgment —
Exhibit 14
Minutes of the Meeting on May 16, 2005

19

3736-3751

09/23/2011

Plaintiffs’ Motion for Summary Judgment —
Exhibit 15
Memorandum — Analysief Revenue Impact

19

3752-3753

09/23/2011

Plaintiffs’ Motion for Summary Judgment —
Exhibit 16
LET by venue

19

3754-3754

09/23/2011

Plaintiffs’ Motion for Summary Judgment —
Exhibit 17
Memorandum of November 9, 2004 - Cathy
Chambers

19

3757

09/23/2011

Plaintiffs’ Motion for Summary Judgment —
Exhibit 18
Dicianno Email of April 24, 2005

19

3758

09/23/2011

Plaintiffs’ Motion for Summary Judgment —
Exhibit 19
Memorandum to Bill Bible re proposed
regulations

19

3759-376(

09/23/2011

Plaintiffs’ Motion for Summary Judgment —

2(

) 3761-3

XVii
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Filing Date

Description

Vol.

Page

Exhibit 20
Senate Committee on Taxation - April 12,
2005

09/23/2011

Plaintiffs’ Motion for Summary Judgment —
Exhibit 21
Senate Committee on Xation - June 5, 2005

20

3772-378(

09/23/2011

Plaintiffs’ Motion for Summary Judgment —
Exhibit 22
Excerpts of Transcripts of Hearing before th
Nevada Tax Commission on July 9, 2007

20

e

3781-3783

09/23/2011

Plaintiffs’ Motion for Summary Judgment —
Exhibit 23
Excerpts of Transcripif Hearing Before the
Nevada Tax Commission on August 6, 200]

20

3784-3793

09/23/2011

Plaintiffs’ Motion for Summary Judgment —
Exhibit 24
Excerpts of Defendants Answering Brief

20

3794-3802

09/23/2011

Plaintiffs’ Motion for Summary Judgment —
Exhibit 25
Affidavits of Representatives of Plaintiffs
Produced Before the Tax Commission

20

3803-381C

)

09/23/2011

Plaintiffs’ Motion for Summary Judgment —
Exhibit 26
Excerpts of Transcript of December 9, 201G
Hearing before Judge Togliatti

20

3811-3828

03/03/2010

Plaintiffs’ Objections to the Discovery
Commissioner’s Report and Recommendat
Regarding Plaintiffs’ Motion to Compel
Discovery of Defendants (District Court Cas
No.: A533273)

on

e

1248-1272

03/03/2010

Plaintiffs’ Objection to Discovery
Commissioners Repband Recommendation
(A533273) — Exhibit 1
Plaintiffs’ First Set of Interrogatories to
Defendants

1273-1285

03/03/2010

Plaintiffs’ Objection to Discovery
Commissioners Repband Recommendation

(A533273) — Exhibit 2

1286-12971
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Filing Date

Description

Vol.

Page

Plaintiffs’ First Request for the Production of
Documents and Things to Defendants

03/03/2010

Plaintiffs’ Objection to Discovery
Commissioners Repband Recommendation
(A533273) — Exhibit 3
Responses to Plaintiffs’ First Set of
Interrogatories

1298-1323

03/03/2010

Plaintiffs’ Objection to Discovery
Commissioners Repband Recommendation
(A533273) — Exhibit 4a
Responses to Plaintiffs’ First Request for
Production of Documents and Things

1324-1387

03/03/2010

Plaintiffs’ Objection to Discovery
Commissioners Repband Recommendation
(A533273) — Exhibit 4b
Responses to Plaintiffs’ First Request for
Production of Documents and Things

1388-14571

03/03/2010

Plaintiffs’ Objection to Discovery
Commissioners Repband Recommendation
(A533273) — Exhibit 4c
Responses to Plaintiffs’ First Request for
Production of Documents and Things

1458-153C

03/03/2010

Plaintiffs’ Objection to Discovery
Commissioners Repband Recommendation
(A533273) — Exhibit 5
Affidavit of Matthew J. Hoffer

1531-1532

03/03/2010

Plaintiffs’ Objection to Discovery
Commissioners Repband Recommendation
(A533273) — Exhibit 6
Report and Recommendation of Discovery
Commissioner - 2010-02-22

1533-1539

03/03/2010

Plaintiffs’ Objection to Discovery
Commissioners Repoaind Recommendation
(A533273) — Exhibit 7
LET Return Forms — Non-Gaming Facilities

1540-1546

05/13/2010

Plaintiffs’ Objection to the Discovery

Commissioner’s Report and Recommendatjon

Regarding Plaintiffs’ Motion to Compel

1622-1641

Xix



Filing Date

Description

Vol.

Page

Discovery of Defendants (Without Exhibits)
(District Court Case Nos.: A533273)

08/15/2011

Plaintiffs’ Opposition to Defendant’s
Objection to Subpo®a Duces Tecum and
Subpoena, Motion tQuash Subpoenas and
Motion for Sanctions Pursuant to NRCP
45(C)(1) on Order Shortening Time (District
Court Case Nos.: A533273 and A554970)

17

3290-3301

08/15/2011

Plaintiffs’ Opposition to Defendant’s
Objection to Subpoena Duces Tecum —
Exhibit 1
Email dated March 12, 2009 regarding
availability of DiCianno

17

3306-3308

08/15/2011

Plaintiffs’ Opposition to Defendant’s
Objection to Subpoena Duces Tecum —
Exhibit 2
2009 Deposition Notices

17

3309-3331

08/15/2011

Plaintiffs’ Opposition to Defendant’s
Objection to Subpoena Duces Tecum —
Exhibit 3
Email dated May 12009 regarding
rescheduling of Depositions

17

3332-3334

|

08/15/2011

Plaintiffs’ Opposition to Defendant’s
Objection to Subpoena Duces Tecum —
Exhibit 4
Email dated June 29, 2011 from Doerr
regarding who will be deposed

17

3335-3334

08/15/2011

Plaintiffs’ Opposition to Defendant’s
Objection to Subpoena Duces Tecum —
Exhibit 5
2011 Deposition Subpoena

18

3337-3352

08/15/2011

Plaintiffs’ Opposition to Defendant’s
Objection to Subpoena Duces Tecum —
Exhibit 6
Defendants' Certificates of Service showing
facsimile

18

3353-3354

08/15/2011

Plaintiffs’ Opposition to Defendant’s

Objection to Subpoena Duces Tecum —

18

3357-3359

XX



Filing Date

Description

Vol.

Page

Exhibit 7
Plaintiffs' Certificatef Service showing
facsimile

08/15/2011

Plaintiffs’ Opposition to Defendant’s
Objection to Subpoena Duces Tecum —
Exhibit 8
Email dated August 12011 forwarding info
to new email addresses

18

3360-3361

10/23/2008

Plaintiffs’ Opposition to Defendants’ Motior
for Summary Judgment (District Court Case
No. A533273)

515-566

10/23/2008

Plaintiffs’ Opposition to Defendants’ Motior
for Summary Judgment (A533273) — Exhibi
Affidavit of Diana L. Sullivan, ESQ.

N3
t1

567-572

10/23/2008

Plaintiffs’ Opposition to Defendants’ Motior
for Summary Judgment (A533273) — Exhibi
Minutes of the Senat@ommittee on Taxation
Seventy-Second Sess May 19, 2003

N3
[ 2

573-581

10/23/2008

Plaintiffs’ Opposition to Defendants’ Motior
for Summary Judgment (A533273) — Exhibi
Las Vegas Review-Jourharticle of May 17,
2005 entitled Live Entertainment Tax
Revisited — Constitutionality of Bill
Questioned

N3
t 3

582-584

10/23/2008

Plaintiffs’ Opposition to Defendants’ Motior
for Summary Judgment (A533273) — Exhibi
Texas Entertainment Association, Inc. et al.
Susan Combs, et gDistrict Court of Travis
County, Texas — Judgment)

N3
t 4
V.

585-590

10/23/2008

Plaintiffs’ Opposition to Defendants’ Motior
for Summary Judgment (A533273) — Exhibi
State of Tennessee Attorney General Opini
No. 08-78 Legality of Privilege Tax on Entry
of Customers into Adult-Oriented
Establishments

N3
t5

591-596

10/23/2008

Plaintiffs’ Opposition to Defendants’ Motior
for Summary Judgment (A533273) — Exhibi

N3
[ 6

Minutes of the Meeting of the Assembly

597-613

XXi



Filing Date

Description

Vol.

Page

Committee on Commerce and Labor Seven
Third Session May 16, 2005

05/09/2008

Plaintiffs’ Opposition to Defendants’ Motior
to Dismiss (District Court Case No. A53327

N2
3)

335-364

05/09/2008

Plaintiffs’ Opposition to Defendants’ Motior
to Dismiss (A533273) — Exhibit 1
Pooh-Bah Enterprises, tnv. County of Cogk
(Appellate Court of lllinois — Decision)

N2

365-377

05/09/2008

Plaintiffs’ Opposition to Defendants’ Motior
to Dismiss (A533273) — Exhibit 2
Texas Entertainment Association, Inc. et al.
Susan Combs, et a(District Court of Travis
County, Texas — Judgment)

378-383

05/09/2008

Plaintiffs’ Opposition to Defendants’ Motior
to Dismiss (A533273) — Exhibit 3
Deja Vu Showgirls of Las Vegas, LLC, et al
Nevada Department of Taxation, et al.,
(District Court of Nevada Case No. 2:06-cv-
0480-RLH-RJJ — Order)

384-391

05/09/2008

Plaintiffs’ Opposition to Defendants’ Motior
to Dismiss (A533273) — Exhibit 4
Correspondence to Neda Department of
Taxation from Diana Sullan Dated February
27, 2007 (requesting refund of live
entertainment tax paid by K-Kel, Inc.)

/

392-398

05/09/2008

Plaintiffs’ Opposition to Defendants’ Motior
to Dismiss (A533273) — Exhibit 5
Correspondence to Kel, Inc. from the
Nevada Department of Taxation Dated Apri
3, 2007 (denying request for refund)

399-400

05/09/2008

Plaintiffs’ Opposition to Defendants’ Motior
to Dismiss (A533273) — Exhibit 6
Nevada Department dfaxation’s Finding of
Facts and Conclusiasf Law Dated October
12, 2007

401-403

05/09/2008

Plaintiffs’ Opposition to Defendants’ Motior
to Dismiss (A533273) — Exhibit 7

Deja Vu Showgirls of Las Vegas, LLC, et al

404-416

XXii




Filing Date

Description

Vol.

Page

Nevada Department of Taxation, et al.,
(District Court of Nevada Case No. 2:06-cv-
0480-RLH-RJJ — Reply to Plaintiffs’
Opposition to Motion to Dismiss)

05/09/2008

Plaintiffs’ Opposition to Defendants’ Motior
to Dismiss (A533273) — Exhibit 8
Deja Vu Showgirls of Las Vegas, LLC, et al
Nevada Department of Taxation, et al.,

(United States Court of Appeals for the Ninth

Circuit Docket No. 06-16634 — Appellees’
Answering Brief)

N3

V.

417-426

05/09/2008

Plaintiffs’ Opposition to Defendants’ Motior
to Dismiss (A533273) — Exhibit 9
Deja Vu Showgirls of Las Vegas, LLC, et al
Nevada Department of Taxation, et al.,

(United States Court of Appeals for the Ninth

Circuit Docket No. 06-16634 — Appellees’
Opposition to Motion for Leave to Suppleme
the Appellate Record)

N3

V.

2Nt

427-436

05/09/2008

Plaintiffs’ Opposition to Defendants’ Motior
to Dismiss (A533273) — Exhibit 10
Correspondence from Neda Department of
Taxation DatedMarch 21, 2008
(acknowledging receipt of K-Kel, Inc.’s
appeal of request for refund)

N3

437-438

05/09/2008

Plaintiffs’ Opposition to Defendants’ Motior
to Dismiss (A533273) — Exhibit 11
Transcript Excerpts of Tax Commission
Meeting of July 9, 2007

439-442

05/09/2008

Plaintiffs’ Opposition to Defendants’ Motior
to Dismiss (A533273) — Exhibit 12
Nevada Administrive Code Chapter
368A.170

443-444

05/09/2008

Plaintiffs’ Opposition to Defendants’ Motior
to Dismiss (A533273) — Exhibit 13
Transcript Excerpts of Tax Commission
Meeting of August 6, 2007

445-455

02/22/2011

Plaintiffs’ Opposition to Nevada Departmel

2 2189-

249

XXiii



Filing Date

Description

Vol.

Page

of Taxation’s Motion for Partial Summary
Judgment on the Plaintiffs’ Claims for Refur
and Motion to Dismiss the as Applied
Challenge to the Liv&ntertainment Tax and
the Claims for Damages Pursuant to 42 U.S
1983 (District Court Case Nos. A533273 an
A554970)

d

.C.
d

02/22/2011

Plaintiffs’ Opposition to Nevada Departmel
of Taxation’s Motion for Partial Summary
Judgment — Exhibit 1
Copy of the Version of Chapter 368A adopt
in 2003

nfL2

D
o

2250-2266

02/22/2011

Plaintiffs’ Opposition to Nevada Departmel
of Taxation’s Motion for Partial Summary
Judgment — Exhibit 2
Assembly Bill No. 554

ntL.2

2267-2286

02/22/2011

Plaintiffs’ Opposition to Nevada Departmel
of Taxation’s Motion for Partial Summary
Judgment — Exhibit 3
Current Codified Version of Chapter 368A

nfL2

2287-2303

02/22/2011

Plaintiffs’ Opposition to Nevada Departmel
of Taxation’s Motion for Partial Summary
Judgment — Exhibit 4
Texas Decision and Statute

N3

2304-2329

02/22/2011

Plaintiffs’ Opposition to Nevada Departmel
of Taxation’s Motion for Partial Summary
Judgment — Exhibit 5
TN Attorney General Opinion

ntL3

2330-2339

02/22/2011

Plaintiffs’ Opposition to Nevada Departmel
of Taxation’s Motion for Partial Summary
Judgment — Exhibit 6
United States District Court Order Dismissir
Lawsuit

N3

Io

2336-2343

02/22/2011

Plaintiffs’ Opposition to Nevada Departmel
of Taxation’s Motion for Partial Summary
Judgment — Exhibit 7
United States Court of Appeals for the Ninth

ntL3

|

Circuit Memorandum Affirming Dismissal

2344-2346

XXiv



Filing Date

Description

Vol.

Page

02/22/2011

Plaintiffs’ Opposition to Nevada Departmel
of Taxation’s Motion for Partial Summary
Judgment — Exhibit 8
Redacted Sample Copy of Administrative
Request for Refund

N3

1347-2353

02/22/2011

Plaintiffs’ Opposition to Nevada Departmel
of Taxation’s Motion for Partial Summary
Judgment — Exhibit 9
Sample Copy of Department’s Denial of
Request for Refund

L3

2354-2355

02/22/2011

Plaintiffs’ Opposition to Nevada Departmel
of Taxation’s Motion for Partial Summary
Judgment — Exhibit 10
Sample Copy of Department’s
Acknowledgment of Appeal

N3

2356

02/22/2011

Plaintiffs’ Opposition to Nevada Departmel
of Taxation’s Motion for Partial Summary
Judgment — Exhibit 11
Nevada Tax Commission’s Order Denying
Appeal

nfL3

2357-2359

02/22/2011

Plaintiffs’ Opposition to Nevada Departmel
of Taxation’s Motion for Partial Summary
Judgment — Exhibit 12
Orders of Judge Togliatti, December 2, 201

N3

2360-2364

|

02/22/2011

Plaintiffs’ Opposition to Nevada Departmel
of Taxation’s Motion for Partial Summary
Judgment — Exhibit 13
Affidavit of Bradley J. Shafer

ntL3

2365-2361

4

02/22/2011

Plaintiffs’ Opposition to Nevada Departmel
of Taxation’s Motion for Partial Summary
Judgment — Exhibit 14
Answer and Affirmative Defenses of
Defendants in Case 2

N3

2368-2379

02/22/2011

Plaintiffs’ Opposition to Nevada Departmel
of Taxation’s Motion for Partial Summary
Judgment — Exhibit 15
NRS 372.680 Prior to the Enactment of

ntL3

Nevada Senate Bill 362

2380-2381

XXV



Filing Date

Description

Vol.

Page

02/22/2011

Plaintiffs’ Opposition to Nevada Department.3

of Taxation’s Motion for Partial Summary
Judgment — Exhibit 16
Nevada Senate Bill 362

2382-2409

02/22/2011

Plaintiffs’ Opposition to Nevada Department.3

of Taxation’s Motion for Partial Summary
Judgment — Exhibit 17

Excerpts of Minutes, Assemb. Comm. On
Tax’n, May 6, 1999

2410-2418

02/22/2011

Plaintiffs’ Opposition to Nevada Departmel
of Taxation’s Motion for Partial Summary
Judgment — Exhibit 18
Defendants’ Reply Brief Regarding Motion t
Dismiss in Federal Case

N3

2419-243]

02/22/2011

Plaintiffs’ Opposition to Nevada Departmel
of Taxation’s Motion for Partial Summary
Judgment — Exhibit 19
Excerpts of Transcripif Hearing Before the
Nevada Tax Commission on July 9, 2007

N3

2432-2439

02/22/2011

Plaintiffs’ Opposition to Nevada Departmel
of Taxation’s Motion for Partial Summary
Judgment — Exhibit 20
N.A.C. § 368A.170

N3

2435-2437

02/22/2011

Plaintiffs’ Opposition to Nevada Departmel
of Taxation’s Motion for Partial Summary
Judgment — Exhibit 21
Excerpts of Transcripif Hearing Before the
Nevada Tax Commission on August 6, 200]

ntL3

2438-2448

02/22/2011

Plaintiffs’ Opposition to Nevada Departmel
of Taxation’s Motion for Partial Summary
Judgment — Exhibit 22
Affidavit of Representatives of Plaintiffs
Produced Before the Tax Commission

N3

2449-2458

02/22/2011

Plaintiffs’ Opposition to Nevada Departmel
of Taxation’s Motion for Partial Summary
Judgment — Exhibit 23
Excerpts of Transcript of December 9, 201G

ntL3

Hearing before Judge Togliatti

2459-2471

XXVi



Filing Date

Description

Vol.

Page

02/22/2011

Plaintiffs’ Opposition to Nevada Departmel
of Taxation’s Motion for Partial Summary
Judgment — Exhibit 24
K-Kel Plaintiffs’ Reply Brief to the Nevada
Tax Commission

N3

2478-2503

08/03/2011

Plaintiffs’ Opposition to Nevada Departmel
of Taxation’s Motion for Partial Summary
Judgment on the Plaintiffs’ Claims for Refur
and Motion to Dismiss the as Applied
Challenge to the Liv&ntertainment Tax and
the Claims for Damages Pursuant to 42 U.S

1983 and to Dismiss Case 2 for Failure to Ri

a Petition for Judicial Review or Alternativel
for an order that Case 2 Proceed as Judicia
Review (District Court Case Nos.: A533273
and A554970)

nfL6

nd

.C.
e

_—_< =

2917-297(¢

)

08/03/2011

Plaintiffs’ Opposition to Nevada Departmel
of Taxation’s Motion for Partial Summary
Judgment — Exhibit 1
Copy of the Version of Chapter 368A adopt
in 2003

nfL6

D
o

2971-298¢

08/03/2011

Plaintiffs’ Opposition to Nevada Departmel
of Taxation’s Motion for Partial Summary
Judgment — Exhibit 2
Department of Taxation’s Finding of Fact ar
Conclusion of Law (Rling) — October 12,
2007

N6

d

2987-298¢

08/03/2011

Plaintiffs’ Opposition to Nevada Departmel
of Taxation’s Motion for Partial Summary
Judgment — Exhibit 3
Assembly Bill No. 554

nfL6

2989-3007

4

08/03/2011

Plaintiffs’ Opposition to Nevada Departmel
of Taxation’s Motion for Partial Summary
Judgment — Exhibit 4
Department of Taxation’s Acknowledgemen
Letter of the Notice oAppeal re: Deja Vu
Showqgirls of Las Vegas, LLC

N6

—+

3008

08/03/2011

Plaintiffs’ Opposition to Nevada Departmel

6

3009-]

3010

XXVii



Filing Date

Description

Vol.

Page

of Taxation’s Motion for Partial Summary
Judgment — Exhibit 5
Department’s Letter re: De Novo Trial (Den

C. James, Administrative Law Judge) May 2

2009

a

08/03/2011

Plaintiffs’ Opposition to Nevada Departmel
of Taxation’s Motion for Partial Summary
Judgment — Exhibit 6
Southern California EdisonOrder Denying
Motion to Dismiss

nfL6

3010-3013

08/03/2011

Plaintiffs’ Opposition to Nevada Departmel
of Taxation’s Motion for Partial Summary
Judgment — Exhibit 7
United States District Court Order Dismissir
Lawsuit

N6

19

3014-30171

4

08/03/2011

Plaintiffs’ Opposition to Nevada Departmel
of Taxation’s Motion for Partial Summary
Judgment — Exhibit 8
Department of Taxation’s Motion to Dismiss
(Federal Lawsuit)

nfL6

3018-3029

08/03/2011

Plaintiffs’ Opposition to Nevada Departmel
of Taxation’s Motion for Partial Summary
Judgment — Exhibit 9
Department of Taxations’ Response regard
Motion to Dismiss (Federal Lawsuit)

N6

ng

3030-3041

08/03/2011

Plaintiffs’ Opposition to Nevada Departmel
of Taxation’s Motion for Partial Summary
Judgment — Exhibit 10
Appellees' Answering Brief - 2007-01-05

nfL6

3042-3078

08/03/2011

Plaintiffs’ Opposition to Nevada Departmel
of Taxation’s Motion for Partial Summary
Judgment — Exhibit 11
Appellees' Opposition to Motion for Leave ft
Supplement the Appellant Record - April 23
3008

N6

3079-31271

4

08/03/2011

Plaintiffs’ Opposition to Nevada Departmel
of Taxation’s Motion for Partial Summary

L7/

Judgment — Exhibit 12

3128-3154

XXViii



Filing Date

Description

Vol.

Page

Defendants' Discovery lRaests to Plaintiffs

08/03/2011

Plaintiffs’ Opposition to Nevada Departmel
of Taxation’s Motion for Partial Summary
Judgment — Exhibit 13
Southern California Edisobetter - 11-17-
2003

ntL7

3157-3159

08/03/2011

Plaintiffs’ Opposition to Nevada Departmel
of Taxation’s Motion for Partial Summary
Judgment — Exhibit 14
Excerpts of Transcripts of Hearing before th
Nevada tax Commission on July 9, 2007

ntL7

e

3160-3162

08/03/2011

Plaintiffs’ Opposition to Nevada Departmel
of Taxation’s Motion for Partial Summary
Judgment — Exhibit 15
Excerpts of Transcript hearing before the
Nevada Tax Commission on 8-6-2007

ntL7

3163-3172

08/03/2011

Plaintiffs’ Opposition to Nevada Departmel
of Taxation’s Motion for Partial Summary
Judgment — Exhibit 16
Affidavits of Representatives of Plaintiffs
Produced before the Tax Commission

ntL7

3173-3180

08/03/2011

Plaintiffs’ Opposition to Nevada Departmel
of Taxation’s Motion for Partial Summary
Judgment — Exhibit 17
Excerpts of Transcript of December 9, 201Q
Hearing before Judge Togliatti

ntL7

3181-3198§

11/05/2009

Plaintiffs’ Reply to Defendants’ Opposition
Motion to Compel Discovery of Defendants
and Plaintiffs’ Opposition to Defendants’
Counter Motion to Strike (District Court Cas
No.: A533273)

—t

0

e

1218-1235

11/05/2009

Plaintiffs’ Reply to Defendants’ Opposition
Motion to Compel Discovery (A533273) —
Exhibit 1
Affidavit of Matthew J. Hoffer

—+

(i}

1236-1242

06/20/2011

Plaintiffs’ Supplemental Brief in Reply to
Defendants’ Supplemental Response to

15

Plaintiffs’ Motion for Clarification of Order

2778-2804

XXiX



Filing Date

Description

Vol.

Page

(Without Exhibits) (District Court Case Nos.;

A533273 and A554970)

07/01/2011

Plaintiffs’ Supplemental Brief in Reply to
Defendants’ Supplemental Response to
Plaintiffs’ Motion for Clarification of Order
(District Court Case Nos.: A533273 and
A554970)

15

2815-2823

03/11/2011

Plaintiffs’ Supplemental Filing in Oppositio
to Nevada Departmenf Taxation’s Motion
for Partial Summary Judgment on the
Plaintiffs’ Claims for Refund and Motion to
Dismiss the as Applied Challenge to the Liv
Entertainment Tax and the Claims for
Damages Pursuant to 42 U.S.C. 1983 (Dist
Court Case Nos. A533273 and A554970)

n14

e

rict

2531-2533

03/11/2011

Plaintiffs’ Supplemental Filing in Oppositio
to Nevada Departmenff Taxation’s Motion
for Partial Summary Judgment — Exhibit 1
State of Nevada v. Newmont Gold Compan
District Court of Nevada, Notice of Entry of
Order and Order (Motion to Dismiss)

n14

2534-2540

03/11/2011

Plaintiffs’ Supplemental Filing in Oppositio
to Nevada Departmenf Taxation’s Motion
for Partial Summary Judgment — Exhibit 2
John Lohse, DDS, et al State of Nevada
District Court of Nevada, Findings of Fact,
Conclusions of Law and Judgment

n14

2541-2541

03/11/2011

Plaintiffs’ Supplemental Filing in Oppositio
to Nevada Departmewf Taxation’s Motion
for Partial Summary Judgment — Exhibit 3
Affidavit of Norman J. Azevedo

n14

2548-2551

03/11/2011

Plaintiffs’ Supplemental Filing in Oppositio
to Nevada Departmenf Taxation’s Motion
for Partial Summary Judgment — Exhibit 4
Southern California Edison v. State of Neva
District Court of Nevada, Order Denying
Defendant’s Motion to Dismiss

n14

da

2552-2559

03/05/2010

Receipt of Copy (Pope’s Receipt of Plaintif

1547-1548

XXX



Filing Date

Description

Vol.

Page

Objection to Discovery Commissioner’s
Report and Recommendation) (District Cou
Case No.: A533273)

t

-

03/07/2011

Reply to Plaintiffs’ Opposition to Defendantd'4

Motion for Partial Summary Judgment and
Motion to Dismiss (District Court Case Nos.
A533273 and A554970)

2506-253(C

12/02/2008

Scheduling Order

664-666

12/02/2008

Scheduling Order (District Court Case No.
AB533273)

kS

661-663

12/01/2009

Second Amendéxder Setting Civil Non-
Jury Trial

1246-1241

12/01/2009

Second Amendéxder Setting Civil Non-
Jury Trial (District Court Case No.: A53327:

7

1244-1245

04/26/2010

Second Amendéxder Setting Non-Jury
Civil Trial

),
9

1614-1615

06/23/2011

Second Supplement to Defendants’ Respd
to Plaintiffs’ Motion for Clarification of Order
(District Court Case Nos.: A533273 and
A554970)

ride

2805-2812

09/28/2009

Stipulation and Order for Extension of Tim
Complete Discovery and to Continue Trial
(Second Request) (District Court Case No.:
A533273)

40

773-7177

09/28/2009

Stipulation and Order for Extension of Tim
Complete Discovery and to Continue Trial
(Second Request)

P40

778-782

03/24/2010

Stipulation and Order for Extension of Tim
Complete Discovery (Third Request) (Distris
Court Case N0.A533273)

g0
ot

1606-1611

04/27/2010

Stipulation and Order for Extension of Tim
Complete Discovery (Third Request)

g0

1616-1621

01/09/2007

Summons — Michelle Jacobs (District Cour
Case No.: A533273)

tl

34-36

04/09/2007

Summons — Nevada Attorney General
(District Court Case No.: A533273)

1

48-51

01/29/2008

Summons — Nevadadaement of Taxation

N

281-282

01/29/2008

Summons — Nevada Depeent of Taxation —

275-276

XXXi



Filing Date

Description

Vol.

Page

Attorney General

01/09/2007

Summons — NevaDapartment of Taxation
(District Court Case No.: A533273)

37-39

01/29/2008

Summons — Nevada 8tBbard of Examiners

277-278

01/09/2007

Summons — Neva8tate Board of Examiner
(District Court Case No.: A533273)

sl

43-45

01/29/2008

Summons — Nevada Tax Commission

)

N

279-2

80

01/09/2007

Summons — Nevada Tax Commission (Dis
Court Case No.: A533273)

thict

40-42

05/26/2011

Supplement to Defendants’ Response to
Plaintiffs’ Motion for Clarification of Order
(District Court Case Nos.: A533273 and
A554970)

15

2758-276(

)

05/26/2011

Supplement to Defendants’ Response to
Plaintiffs’ Motion for Clarification — Exhibit A
Southern California EdisonNevada Suprem
Court Opinion (May 26, 2011)

15

2761-277¢

04/29/2011

Supplement to Mon to Reconsider and to
Clarify Order (District Court Case Nos.:
A533273 and A554970)

15

2714-2718

04/29/2011

Supplement to Mon to Reconsider and to
Clarify Order — Exhibit 1
Transcript of Hearing Held March 15, 2011

15

1719-275]

04/01/2010

Third Amended Order Setting Non-Jury Ci
Trial (District Court Case Nos.: A533273)

1612-1613

11/13/2008

Transcript — Defendant’s Motion for Summ
Judgment — Entered 01/13/2012 (District
Court Case No. A533273)

aty

616-660

07/31/2008

Transcript — Defendants Department of
Taxation, Nevada T@aCommission, and
Nevada State Board &xaminers’ Motion to
Dismiss/and Motion for Preliminary
Injunction — Entere®8/13/2008 (District
Court Case No. A533273)

457-490

08/23/2011

Transcript — Hearing on Defendant’s Motio
for Partial Summary — Entered 10/24/2011
(District Court Case No.: A533273)

M8

3519-355(

11/08/2011

Transcript — Hearing on Defendant’s Motio

n

20

3844-

)

3869

XXXii



Filing Date

Description

Vol.

Page

for Partial Summary Judgment — Entered
12/14/2011 (District Court Case No.:
Ab533273)

03/15/2011

Transcript — Hearing on Motions — Entered
04/13/2011 (District Court Case No.:
A533273)

14

2560-2591

12/28/2010

Transcript — Matters/Request of Court —
Entered 01/13/2012 (District Court Case Ng
A533273 and A554970)

11
S.

2002-2018

12/09/2010

Transcript - Plaintiff's Motion for Preliminar
Injunction/Separation of Powers Issue,
Discovery Issues; and Trial Scheduling Issy
— Entered 02/25/2011 (District Court Case
Nos.: A533273 and A554970)

V10

es

1778-1843

08/12/2010

Transcript - Plaintiffs’ Objection to the
Discovery Commissioner’s Report and
Recommendation Regarding Plaintiffs’
Motion to Compel Discovery of Defendant /
Nevada Department of Taxation’s Oppositic
to Plaintiff's Objection to the Discovery
Commissioner’s Report and Recommendat
Re: Plaintiffs’ Motion to Compel Discovery (
Defendants and Counter Motion to Strike —

Entered 01/13/2012 (District Court Case Na.:

A533273)

10

n

on
f

1706-1769

01/13/2011

Transcript — Reagteof Court (Transferring
Case to Judge Gonzalez) — Entered 02/25/2
(District Court Case Nos. A533273 and
A554970)

11
2011

2026-2049

02/10/2011

Transcript — Status Check — Entered
02/22/2011

12

2138-2188

05/15/2007

Verification of D. Westwood (District Court
Case No.: A533273)

109-111

05/15/2007

Verification of D.IFood & Beverage (Distric
Court Case No.: A533273)

121-123

05/15/2007

Verification of Daja Vu Showgirls (District
Court Case No.: A533273)

106-108

05/15/2007

Verification of DoKrontz (District Court

118-120

XXXiii



Filing Date | Description Vol. | Page
Case No.: A533273)

05/15/2007| Verification of K-Kel (District Court Case |1 124-126
No.: A533273)

05/15/2007| Verification of Olympus Garden (District | 1 112-114
Court Case No.: A533273)

05/15/2007| Verification of Shac (District Court Case NoI 115-117
A533273)

05/15/2007| Verification of the Power Company (District1 103-105
Court Case No.: A533273)

01/28/2009| Verified Ameded Complaint (A533273) — | 4 704-720
Exhibit 1
Chapter 368A

01/28/2009| Verified Amended Complaint for Declaratory 689-703
and Injunctive Relief, Damages, and Attorney
Fees and Costs (District Court Case No.:
A533273)

12/19/2006| Verified Complaint (A533273) ExhibitA |1 17-33
Chapter 368A

12/19/2006| Verified Complaint for Declaratory and 1 1-16
Injunctive Relief, Damages, and Attorney Fees
and Costs (District Court Case No.: A533273)

XXXIV
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RRVART02
Pnnt Dot 0471772009

Nevada Department of Taxaticn
TAS Monthiy Balance Page tol 2

Reported Date: 0U26R004(FINAL) Tax Types includad: LET

Recopls

Trans{ers

Exdarmnal Tronstar Ad)

Cradlt Logkbex Adlusiments

Dt Lockbax Aduatments

Crodit Qnilnve Tax Adustmenta
» Dabit Crline Yax Adusimants

Othear, Cradit Ad|ugtments

Other Debit Adiustmenta

Total Recalpta:

Cumrent Pariod Dmlnh.ulum
Futre Perlod Diatriyylions
13SUE: Untundad dndiofst

Unaloentad Pool )

Tatal Recorded: -

DIFFERERCE:

LET
Subtetal:

LET Irem AR,
LET from SUT
LET 10 AR

$554.866.78
3554 868.73

S607.480.50 .
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RRVARTOZ
Prat Oale 04/17/2009

Unafiocaed Pool - Poutad io Ratum
Unaliocotad Pool - Cuarpald

Tots) UTS to date: tinallocsind Pool

Yolal UTS 1o date: Unaflocatad Pool -

Poated wio Retumn

Tatal UTS to dats: Unatiocstixd Pool -
Ovarpakd =~ -

Total UTS to dat; Cash Bond

Nevada Department of Taxation
TAS Monthly Balance

$SSHOODQW"

DV000120
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oo

'RRVAR704
Print Date: 0411772009 -

Qﬂriod Ending 02/28/2008(FINAL). Tax Types included: LET

Current

Future

Totals:

Tax type

LET

Subtotal
LET

* Subtotal

Current -
Fulure

Nevada Department of Taxation
TAS Distribution Summary

Prbcsn

Jan 2009
Feh 2009

Fab 2003

Distributlan
Period

Feb 2008
Feb 2009

M_ar 2000

$SSHOODQW"

Page 1of 1

Amount

$37,705.54
$613478.21

$651,183.75

$54,005.35
$54,005.35

$661,183.75
$54,005.38
$705,189.10

DV000121

3DJH
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SRS 5 TRICT

Cathy:

B :d | have consulted on this questmn and we agree on the following Gentlemen’s
Clubs in our District,

_ Originally (before LET)_ Definitely room to

ucpand seating capacity.

S Originally (before LET) - No reasonable

room to expand.

q— Originally (before LET) — Detinitely room to
_ ©Xpand sz2ating capacity
. —_Oﬁginally (before LEI)— No reasonable

room to expand.

-}

-ISTRICT

We onli have two “Gentlemen's Clulzni"| They are —a -
”*Is on the exempt list, and | have verified that thelr seating capacity is
el belovs tha SUC. _ -

opened after we put the LET database togefher. Ithas -
| did a fleid visit when they first opened as they had indicated
ey were going to add dancers iater. Thay do have more than eating capacity, but the

_gwmer toki me that he wa
The seating capacity of that area would be about 60. i will do a field visit after they open this

afternoon to verify that they are using that area for the dancers,

Revenua Officer 1l
Nevada Oepartment of Taxation
Complian:e Division -
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ISTRICT-
LAS VEGAS GENTLEMEN'S CLUBS

LET

NIA

# BUSINESSNAME GAMING

i

p

-
|'0'

Total Referred to Gaming
Tatal NIA

. Total <300
Totai 300 (In Complianca)

$SSHOODQW?

EXEMPT
<300
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>300-
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MEMORANDUM
' Date: Novc;mlner 9, 2004
To: Chuck Chinnock
Cathy Chambers
CC: Dino Di.Cianno

Subject: Live Entertainment Tax information for LCB on Gentleman’s Clubs

The total-number of Gentleman’s Clubs statewide is approximately 33. There are 4 in the Reno District all with

~ seating capacity o less than 300; 2 in the Elko District both of which are currently below 300 seating capacity;
Las Vegas District has the majority with 27 clubs operating, Of the 27 clubs, 2 have been referred to Gaming
Control Board for LET registration, 16 have seating capacity of less than 300, and 9 with seating capacity of 300
to 7,499. Carson district does not have any of these specific types of clubs, only brathels with capacity for less

than 300 patrons. i3ee attached worksheet for reporting information. -
T ST

Cathy:

" v consulted on this question and we apree on the following Gentlemen's Clubs in our District.
—- Originally (before LET) _Deﬁnitely rooimn to expand seating
capacity. C

‘Originally (before LET) No reasonable room to expand.

riginally (before LET) Definitely room to expand seating capacity, .
riginally (before LE ‘No reasonable room to expand.

DISTRICT -

: Wﬁanﬂemen's Clubs”. They nd— '
—-, is an the exempt list, and | have verifisd that their seating capacity is SR
: opened after we put the LET database together. It has NI

. ., [did atle when they first opened as they had indicated gt

They do hava mor but the owner told me that he wa* '
waeeauill . The seating capaclty of that area would be about 60. 1 will do a field -
visit after they open this afternoon to verify that they ara using thet area for the dancers, ‘

evenua Officer
Nevada Depantment of Taxation
Compliance Divisicn
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SR (S TRICT-
S GENTLEMEN'S CLUBS

SUBJECT

TOLET
LET >300-
#  BUSINESS NAME GANING , 7499

T o
L
1

2

v
i

- — — i W o

Y

Total Referred to Gaming
Total N/A

Total <300

Total >300 {In Compliance)

i
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Live =ntertr ~mant rax Reported to Date - Gentleman's Glubs
10% LET tax :ate on Admission Charges, Food, Drinks and Merchandise Salea

Jan-04
Feb-04
Mar-04
Apr-04
May-04
Jun-04

" Jul-04

Aug0s

' Sep-04
Oct-04
Nov-04
Deac-04

Tax $ .
Totals $485,477.41 $848,234.11 $704,805.79 $599,270.02 $944.827.61 122,950.486 $16,536.38 47
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DEPARTMENT OF TAXATION reuo orrce

R 4801 Kletrks Lana
Web Site: http:/itax.state.nv.us :uﬂdlna L smmg
1550 E. Collagn Parkway, Sulls 115 onp, Novada
Carson Clty, Nevada B9706.T937 Phone: (775) 630-1285
KENN., C. GUINM .  Phone: (775) 884.2000 Fax: (775) 684-2020 Faxc (775) 668-1303
Governor In Stals ToR Frea (800) 592-0900

HENDERSQON OFFIGE
ggm?ﬂg %;MMPBELL LASVEGAS OFFICE 2550 Paseo Verte Parkway Sulte 180
4 nisslon Grant Sawyer Office Budiding, Suile 1300 : Hendersen, Nevada 89074
CHARLES E. CHINNOCK - 455 E. Washington Avanue ’ Phons:(702) 486-2300

Law Vegas, Nevada, 89101 . Fax (T02) 486-3377
Phone; [702) 486-2300 Fax: {702) 485-2373

MEMORANLUM

Date:  May 21, 2004
To: Chuck Chinnock, Executive Director
Cathy Caambers, Tax Division Manager — Reno
CcC: Dino Di Cianno, Dep.uty Executive Director - Compliance

Tom Summers, Deputy Executive Director — Adwministrative Services
- Subject: Live Enfertainment Tax Follow up for LCB Request

Information requesited by LCB pertaining to Live Entertainment Tax will be addressed as listed in their memo:

I.  Which businesses were notified of their patential {iability of this tax.

Each district office reviewed the geographic areas or sub-districts for potential taxpayers, and prepared
meiling lists fcr Live Entertainment Tax, The original Lwe Entertainment Tax database was formulated from
these mailing lists.

Those potential taxpayers identified who were already registered with the Department of Taxation for
other tax types were mailed a registration questionnaire {update request) for Live Entertainment Tax encoded
with their éxislingaccount number to their address of record on December 10, 2003 including a retum
envelope to the Carson office.

. We also identified potential Live Entertainment Taxpayers who were not already registered with the
- Department. An information sheet describing the Live Entertainment Tax and their potential liability for this
tax was mailed on December 10, 2003. Included with this notification were a Nevada Business Registration

(NBR) Form and a Supplemental Department of Taxation reglstmtwn form and .return cnvelopa to the Carson
coffice, .

Finally, we: identified Non-profit owner/operators of facilities in which Live Entertainment Events took
place. We mailed an information sheet describing the Live Entertainment Tax and the potential liability for
any persons who would be renting their facility to promote such an event, asking for their assistance in getting
the word out on the Live Entertainment Tax effective January 1, 2004, We included & sample packet of the
NBR etc. for th.em to copy and hand out to potential taxpayers.

All mailing; included a Taxpayer Information handout which includes frequently asked questions and
answers regarding Live Entertainment Tax, this is also posted on the Department’s website.

2. Which Businesses responded with payments:

The following businesses responded with payment for the 5% LET (7,500 seats or more):
January 2004

DV000202
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February 2004

- March 2004

- The following businesses responded with payment for the 10% LET (300 to 7,499 seats):

Jannary 2004

February 2004

March 2004

DV000203.

$SSHOODQW? 3DJH




3. Which businesses responded advising either they were not liable due to:
a. Being non-profit. Of the 366 ariginal potential licensees contacted, 137 responded as being non-
profit organizations and not subject to the Live Entertainment Tax. :

. Seating Capacity Below 300. Of the 366 original potential licensees contacted, 106 responded
thit the LET was not applicable to their business because the maximum seating capacity was
below 300. _ .

A change in seating capacity since the inception of the tax (July 2003). At this time, the .
Department is aware of » ho had their
miximum seating capaci trons by the Department after the
inceptiop of the tax. This club uses only part of a larger building
! at was originally issued a maximum occupancy permit
uilding. See reports from individual districts explaining the process of changing maximu
oc:upancy of a facility. )

Discontinuation of Live Entertainment. At this time, the Department is aware o SN
as live entertainment in the
ut does not charge a cover or admission charge and requires no minimum
drink purchase to enter tho facility. :

.+ Potential licensees contacted by the Department that were found ta be licensed gaming
establishments reporting LET to Gaming Control Board. Of the original 366 original potential
licznsees, 37 have been cancelled with the Department because they belong to GCB.

4. - Timing of uvents; review-of when events are offered during the year; 1.¢., timing of spécinl events such as
NASCAR, concerts, etc,, that would have an impact on the payment of LET. See attached calendar of
events,

E-mail attachments include northern and southem Nevada summary lists for LET a“

S I ! = calendar of events for the large facilities statewide.

Requirements for clianging maximum occupancy of a facilify:

Fhecked with the area city/county building inspectors, they all use the Uniform Building
Code specifications to determine the maximum seating/load capacity. They all use editions from various years but
the seating capacity is determined completely by the square feet. For instance; the 1997 UBC.uses 7 square feet
per person for seating, but if they were calculating a casino for example, they would use 11 square feet. They said
that casinos are calculeted differently because it would not be assumed that they would be putting seats in the
casino. The only way that a business or facility could get their capacity changed would be to move or build a wall
which would changs the square footage of the'area, » .

-Pe--, she received the following information:

DV000204
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SR e provided the fotiowing information. 1he tire departme: with the buitding department in
assessing the safia seating capacity allowances for facilitles m,ﬂm purpeses of holding activitles.
But the building diepartment actually makes the final decision and issues the *maximurm sealing capacity” signs
that are posted or these premises. They use a formula based on square footage and the type of activity

multiplied by a preset number of peopls for a sale such as dancing versus a sit-down concert for the purpose cf
keeping a safe environment, :

Tha promoter actially regulates the number of peopie walking through the door. But they ara not bound by this
seating capacity license for each activity. Neither the neither building department nor the fire department has any
way to consistently regulate If the number of people at these events are exceeding the allowable limit for the

facility. If the prorioterowner of the facility chooses to, fori move stationary seats

number of ceeupants in the area, they are allowed to do so.mted an example at the in
which they reduced a meeting area from 300 to 150 for insurance purposes. When the buildin epartment

- Inspacts these facilities, they base their findings on the type of activity on a case by case basis. If the tacility

.- promoter pemmanantly alters the physical space, such as adding a room, they would be re-evaluated by the

building and fire d2partments for maximum seating capacity. The city businass licensing authority explained that
they requires s layout sketch when the |ive entertainment involves blocking off city streets and thoroughtares.

R - the following information from the local authorities in“
[ areas: ) :

F“_requests re-inspection by writing letter. lns'pection-is
one within one week. New permit is issued (usually) within one month. No annual re-
inspection. Any re-inspection is done as a response to a complain; or after an incident.

_ Taxpayer requests.re-inspection by writing letter, Inspection is
done within one week. New permit is issued (usually) within one month. There IS an annuat
re-inspection for nightclubs, cabarets, mens’ clubs, etc. in

—hNow consotidated wit iR bove @B rutes apply.

In all jurisdictions there is absolutely NO difficulty for a business to reduce the occupancy
permit. A business owner merely requests the occupancy number (ie: from 450 currently

permitted to, say nvenient target number) and it will be granted upon inspection,
In the words of ire Marshal, a lower number is better for us (Fire Dept.) for

obvious safety reasols.

: —'almw E-mailed to you requiroments for--an_

DV000205
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Live Entortainment Tax i
‘Seating Capacrty of 300 to 7400

._Jotal Total Food Total , Total
] Admission Drink & Taxable | Tax Reported
Accounts Charges i Marchandise Amount 10% rate

199 1,166,844.82]. JA456,618.41)_ 4,612,520.23] __461,252.09}
R 1,408,008.33} 4,348,608.16_5,756,81748].__ 575,661.75
Y 7,314,088.00] 4,312,743.85] 8,026,802.91] _ 602,680.29

LT 1,133,600.11| 4,253,568.28}_ 5,387,177.39] __ 538,717.74]
120 ~1,668,832.83]_4,398,134.50[ _8,061,887.33["__605,196.73)
g 1,064,727.42 3,453,988.41]: _ A,618,715.83). _ 451,821.50|
107} zazs.san.ssl‘ 3.804.341.37 . 8,12832883) _ $12432.08
sl z.mzns.t. 344 62647331
14f 47,9583 IG'I'513”12 K. 136,15%.3

13,377,806.95) 31,722,619.32| 45,100,426.27| 4,510,042.63
' 45,100,426.27| 4,510,042.63

DV000207
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October 6, 2003

Mr. Dino DiCianno

Deputy Executive Director
Department of Taxation

13550 E. College Parkway

. Suite 115 .
Carson City, NV 89706-7937

Re: ' Proposed Live Entertainment Tax Regalations
Dear Mr. DiCianno:

‘The purpase of this letter is provide to the Department of Taxation some input as
to the diaft regulations for djsgussion in regard to the Live Entertainment Tax as imposed
under Senate Bill 8 of the 20™ Special Session, . .

.. 22 AS you may know,
not only mng ¢

For

the primary purposs for this

event is not live entertainment but js mostly a forum by which artisans and other craft
makers can display their goods and. sell the same to the general public.

show, the show would have magicians, mimes and other ambient

music/entertaiment (like the piano players ai Paris). Under the October 2, 2003 draft
regulations, ﬁw#qﬂd then-arguably be taxed. I do not believe that it ig
the intent . of .the .Nevada -State Legislature to tax the

conventigp of fradeshow. . PEFFEN S

. Tht:_above-qucnc erm also relates to any “convention” as aopposed to a
tradeshow, which may us :

$SSHOODQW"
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Mr. Dine DiCianno.
October 6, 2003
Page2 of 2

would suggest that you expand the scope of Section 9, which is the

entertainment, to include any “ambient entertainment” as well as

ambient background music. This ambient entertainment could be defined to include

mimes, snagicians and other like live entertainment that is provided for the enjoyment of

the patrons while they attend tha event, so long as such cotertainment is not the primary
purpose of attending the event, ‘ ' '

- In: relation to your definition of “tradeshow™ set forth in Section 3, Subsection 5,
would resipectfully request the language be changed to be read as fallows: -

“Tradeshow” means an event of limited duration,

ie; during which the merchandise and
services of a particular trade or industry are exhibited and/or
matters of interest to members of the trade or industry ee—are
discussed”. :

the opportunity to provide this written

foregoing is preliminary only, and the
vide additional comments and suggestions
R regulations are considered,

$SSHOODQW
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Qctober 17, 2003

Ms. Cathy Clambers

Auditor 01

Nevada Department of Taxation
4600 Kietzke Lans

Building O, Roorn263

Reno, Nevada 89502

Ra: Propised Regulations
Nongprofit Live Entarainment

Dear Ms. Chainbers:

is very aware that a basic principle of its slatus s that no part of its carnings

of or individual, We understand if any aangement
resulls in prohibited inurement, it conid bs for revacation of the tax exempt statng, as well
a8 a basfs for agsessing employment tax lizbilitles for unreported income; and

Given the farcgoing, it would appear, so long as a nonprofit’s iax exempt status remalng in effect,
that a nonprofit would always be exempt from ths Liva ontestainment exeise tax,

Lwrust this is in order. §f you have any questions, please feel free to contact us. We look forward to working

thrangh any issuss o that appropriats regtlations ean be adopted that are consistent with tax exempt organizations -
and their treatment under federal lav.

DV000554




Oclober 27, 2003

Deanis K. Reilander, Chaieman
Navadu Stale Gaming Coatrol Boagrd
1919 B, Cullege Puskway
.. Bix 8003
Carson City, Nevixia 89702

Re: 1007703 Druft of Propesed Amendments to Regulation 13 (LET)
pn:tr Mr. Chairman:

This will iransnit comments and questions on behalf of _,i:onccming the

Ovtober 7, 2003, drfl of "Proposed Amendnients to Regulation 13.* We were vnable ©0 offer

- testhnony e your poblic hewriog on October 8, 2003, because of insufficient time to make 1
© thorough stady of the new provisions. - - .

The cinaunents and questions and the seetions to which they are direetxl are as follows:

13010 (5) - Is {t intended fhat Supcrbowl pauties to which tickets are sold would fall
within the definition of “live cafcrtainment™? r

13.010 (5){b) -~ W support Alteenative B ax heing in accord with the Provisions ol §. 1,

It may be that the Tanguape of Altermative B can be neshaped in some rexpucts, bt it
captues  the necossary cssenee, Types of fcilities that ase propecly cxcluded from “lve
cateiainment” by this kinguage are easino loungus and bars where the attractiun, consists of tha
fuod ur sufieskinents sold and the anbinnce pravided, A part of the ambience i3 [he presinaiion

DV000556
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ol recorded music that is facilitawed by a person. Such peisons acl mercly as facilitators of the
reeopdedd : nmusie, _detenmining
- iy tire push of & betton o the wm of o dial on slectennic equipment - which music is most
approprinie to wivotain the desired unihicnee far the facility throughout the evening.  ‘Theso
"music Ieilititons® have no substantial inergelion with patrons, they do nothing that waald

vonsiitite visual entertainment for patrons and their numes arc not advertised as an attructijon for
JrEdvens, ’

13.D10 (5)}(0) - We suppost tho exelusion. for "ins(mmclitai ambient background musie®”.
We assuimie this  exclusion is not affecied by £2.010(5)()(1)

if the facility in which the
© "instoumental ainbieot biackgrouad mosic” takes place i a bar, lounge ar acstaurant lecated in or
near gamiog ateiy, :

13.018(5)e) - We reeommend adding to (s provision "og as pat_of the hackground
mubieneg of e Lacitity,”  An example of this would be an cxcerpl from an opera sung hy n

waiter in oan Wialiaa restaurant opee or (wico cvery hour,

(3.020(5) - We suppost this lunguage. This is an appropriate method to dead with sales in
(arillties with no sdmission charpes that operale undor a continual time schedule, IF the food,
wlreshment or merchandise is ordencd while the fucility is in a live enicizinntent stajux, the
cliwge is taxuble, if it is ondered before or afer the facility #s in a live entertinment Slaluy, the

‘charge is not Luxable,

130201 1) - For purposes of clarity and consistency,

we recommend (hat "glearly” bo
Inseried befors “seg angd hear” in the Inst fine.

13.025(6) - We recommond this provision be amended 10 read

as follows;

"I_the puepose of the gvent js not primarly for catertainment, Iive entestainment

HIH
——aem—e (0} Privale_ncelings or dinners allended by n]c}:mhcrs of a particuiar
faun, - Qr_orpanizatiun, :

“{h) Casupl axvemblages.

"(&} An_cvent that limits porticination lo_persons who are participants in
sonveigns, axieaded business meelings or tournamenty and their
L puests” .

We snggest that tho addition of greup” to 13.025(6)(a) will provide for celebrations of
© suchevents as veoddinggs, birthdays and anaiversarics.,

e appeitrs 1o us that ihe Ianguugc- Poposed as 13.025(6)(c) might reud better us a
subscetion rather than a scpurate pacigraph. - :

DV000557
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Qetolnr 27, 2000 ,
Pge 3

11.050(6} - Ax the con
> the Choiiman necessiary? W
i the 1ax?

uncling partics are hith gaming licensecs,

why is the approval of
uldA il be sufficient for the Chatrman (o

b natified who will pay

15060(1) - We sng
“proseention”:

"sE')J.DI!!QJJ:;QILL“EHJI_'_!?!?:.G!\HS-L'."ILY._M‘ the 5-year period®,
3

Please Iet me koow if theeo are
of our proporals, '

gest the following be inseried in (b fourth linc following

any quustions or if we need to supply clarification of any

Best wishes,

cer . Munber RBobly Sillor
Mumbicr Scott Schenyr
Clerieman Poter C. Bernhard
Chiel Grgary Gaulo
Depaty Chicf Lynda L. Hartzell
w.n A. (. Antonin A. Cowan

DV000558
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DINO DICIANNO

From:

U
‘Sent: . Thursday, October 09, 2003 10:55 AM
To: DINO DICIANNO
Subject: LET INFO

LETMEMO,wpd
(17 kB)

Hera is the information that I spoke to you about. I hope it ig uaseful to
you.
Hope all ia well.

A

This e-mail messsge 1s confidential, intended only for the named recipient{s) above and
may contain information that is a trade secret, propriectary, privileged or attorney work
product. If you have received this message in error, or are not the namad or intended
recipient(s), please immediately notify the sender at 702-383-8888 and delete this e-mall )
magsagae and any attachmente from your workgtation or network mail system .o

DV000575
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MEMORANDUM

To: (D

rom: (NS

Subject: §.B. 8 -Construction of "Live Entertainment*
Date:  October9, 2003

As requested b
| have researched certain issues Involving the proper
construction for "live entertainmeni” pursuant to Nevada Senate Bill 8 of the 20th
Special Session. Bslow |s the resuit of my research:

L Que:éﬂons Presented

A. Is the meaning of "live entertainment® identical under the amended
Casino Entertainment Tax CCE™) and its successor. the Live Entertainment Tax
CLETY? .

B. Once promulgated, wil the Depariment of Taxation's  (the
"Department”) definition of "iive enfertalnment’ be controlling under both the CET
and the LET?

C. Wil the Department's definition of "live enfertainment® supercede any
other administrative definitions of the same promulgated for purpases of the CEM?

Al.  Short Answers

A.  The meaning of"llve entertainment* under the amended CET and LET s
the same, ' ' -

B.  Oncethe Deparment determines the meaning of “live entertainment,”
that definitton will control under both the CET and the LET, regardiess of which
agency collects the tax, ’

C.  The Depariment's definition of “live entertainment" will supercede all
" prior or contemporaneous administrative definitions promulgated to explain that
term, . . '
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. Analysis
A.  "lve Enteriainment® Under the CET and the LET
1. The Definilion of "Live Entertainmant” Is Identical

Wordsused In one place in alegisiative enactment generally have the same
meaning in every other place in the statute, See Gustafson v. Allgyd Co., Ing,, 513
U.S. 561 (1596) (subsequentty, distinguished on different grounds): seeqlsoVielmgy.
Eureka Co., 218 F.3d 458 (5th Cir, 2000) (holding similarly; subsequently, distinguished
on differert grounds). in parficular, Identical words used In different parts of the
same act are Intended to have the same meaning. See Department of Revenus of

Oregon v. ACF Industries, lnc., 510 U.5. 332, 333 (1994) (subsequently, distingulshed
on different grounds).

. Both the amended CET and the LET provide in identical language that *live
entertainment’ means any activity provided for pleasure, enjoyment, recreation,
relaxation, diversion or other similar purpose by a person or persons who are
physically present when providing that activity to a patron or group of patrons who -

.. Gre physically present.” S.B. 8. 72nd Leg., 20th Spec. Sess: § 77 and 171(5) (2003)
~ (enacted) (quotation in orginat).

Therefore, because $.B. 8 uses identical definttions for flive entertainment.” the
termn must rnean the same thing in both contexts.

2. Different Construction May Be Unconstitutiona)

The United States Supreme Court explained that the Equal Protection Clause
of the United States Constitution applies “to taxation which in fact bears unequally
on persons ar property of the same class." eny Piitsburg Coal Co. v. Cou
Comm'n of Webster County, 488 US. 336, 343 (1989) (emphasls added;
subsequently, distinguished on different grounds): see generally U.S. Const. amend.
XV, §1. T

The Nevada Supreme Court further explained that onty where a tax “results in
Intentional discrimination, arbifrary action, constructive fraud, or grossly and
relatively unfalr assessment are the constifutional provisions relating to equal

protection and uniformity \Ao!a’re_d_." Recanzone v, Navada Tax Comm'p, 550 P.2d
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401, 404 (Mev. Sup. Ct. 1976) (emphasis added);’ see also Jopeka Cemetery Assoc.
v. Schnellhacher, 542 P.2d 278 (Kan. Sup. Ct. 1975) (holding that comporate versus

" individual ownership of cemetery plots is not a rational, pemissible basis for tax
classification: subsequently, distingulished on different grounds).

Adclittonally, under the common law, an interpretation that produces unjust
or oppressive results should be avolded. See City and County of Denverv. Holmes,
400 P.2d 901 (Colo. Sup. Ct, 1966): see clso lowa Camprehensive Petroleum
Undergrouind Storage Tank Fund Bd. v, Shefl Oll Co., 606 N.W.2d 376 (owaSup. Ct.

2000) (helding simiarly): Plerson v, Faulkner, 279 N.W. 813 (Neb. Sup. Ct. 1938)
(holding that unequal opercﬂo}n of laws should be avoided).

Entertainment companias, regardless of whether they offer a gaming
component as part of theirentertainment package, are essentially the same closs
of eniities. f live entertainment” s construed differently under the amended CET
than under the LET and this results in a greater scope of taxation under the CET,
then this Is an outcome where the casine indusiry faces a different burden than
other entertainment Industries for essentially the same activitles. This would baan’
unequal application of the laws.

In addition, because $B. 8 itseif offers ldentical deflnHions for "live
enterfainment” for both the amended CET as well as the LET, creating two different
administraiive definitions for "ive entertainment® is arbitrary and cannot be justified
on a statutory basls.  Therefore, such construction also appears to be
unconstitutional,

B. Plain Language Designates the Department

Where the language of a statute Is clear and unambiguous, its clear -
meaning may not be evaded by an administrative body or courtunder the guise of

construction. See Davis v. North Carotina Dept, of Human Resources, 505 $.E.2¢ 77
- (N.C. Sup. Ct. 1998).

Wnder the Nevada Constitution, taxes must be uniformly applied. Spacifically, the
Constitution provides that the “legisiature shall provide by law for a uniform ond equal rate of
assessment ard taxation. .. " N.v.Const, Art 10, §1(1) (emphasis added). in the cantext of property
taxes, for exanple, where comman alements in condeminiums were taxed differently them common
elements In planned communities, such tax was held unconstitutionol., See Sun Clty Summeriin
Community Assoc. v. Department of Taxation, 944 P.2d 234 (Nev. Sup. Ct. 1997),
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. Specifically, under $.B. 8, the "Department shall provide by regulation for @ more
detalled definilon of Yiive enfertainment’ consistent with the general definition set
forth... (hereln) foruse by the Board and the Departmentin determining whether -
an activity Is a taxable activity under the provisions of this chapter." S.B. 8. 72nd
Leg. 20th Spec. Sess. § 77 (2003) (enacted) (emphasis added).

A plain reading of the foregoing provision reveals ihat the Nevada legisiature
entrusted cnly the Depariment with the responsibility of promuigating regulations for
the meaning of Mive entertainment. Therefore, the Department has the sole
responsibility 10 determine the meaning of “iive entertainment * regardless of which
agency ccliects the taxes.

C.  The Depariment Has the Ullimate Authority

Again, under 5.B, 8, the "Department shall provide by reguiation for a more
detalled definttion of live enterfainment’ consistent with the general definition set
forth. .. herein) foruse by the Board and the Departmentin determining whether
an activity Is a faxable activity under the provisions of this chapter.” S.8. 8. 72nd
Leg. 20th Spec. Sess. § 77 (2003) (enacted) (emphasis added). Furthermore, under
3.B. 8, the Cepartment can already adopt regulations. See Id. ot § 7.2

Therefore, even if Nevada gaming regulators were to adopt an interim
definifion for live enterfainment” for purposes of the CET, the Department's
definifion -when adopted- would immediately supercede such intermediate
regulatory clefinifion for purposes of both the LET as weli-as the CET,

IV. Conclusion

For the foregoing reasons, the meaning of "live entertainment” under the CET
and LET Is idantical and will be conclusively determined by the Depariment.

Chafman Dennls Nellander, in an informa! memorandum to the gaming Industry,
acknowledgex) that *the Deportmant . . . is to adopt regulations thot further dofine live
- entertainment. Therefore, o conclusive determination of the types of entertalnmant subject to the
fax cannot be made by the Board at this fime .. . .* Chalrman Dennls Nellgnder, Nevada State
Gaming Contral Board industry Latter, it 8 T

- (v} (o]
a.the Cosing Entertainment Tax (Aug. 7, 2003) at 2 (smphasls added),
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DINO DICIANNO

From: Nevada Taxpayars Asseciation {info@navadataxpayers.org)
Sent:  Wedr esday, Oclober 08, 2003 10:31 AM

To: Oino JiClanno

Sub]ect: Pw: Memo re LET

S received a call this morning from GCB to confirm that they had received fhe
attached which I sent via fax. She was told that they will probably not get to this reg
until this afternoon,

I sent a copy o W and told him about 2338. I couldn’t write it in a way that
satisfied me,

Carole

- Qriginal Me ssage manan
From: Nevada Ta

: B Cal .
Cc.ﬁﬁpﬁv{d Tumer
Sent: ay, Q:tober 07, 2003 6:30 PM
Subject: Memo re LET

FYT
Carole

NEVADA TAXPAYERS ASSOCIATION
Las Vegas Office -
2303 E. Schara Ave., Ste. 203
Las Vegas, NV 85104
Phone: (702) 457-8442
Fax: (702) 457-63161
. E-Maik m&mwmm

wwwinevadataxpoyers.org

" Carson City Office
501 So. Carson St., Ste 301
Carson City, NV 89701
Phane: 775/882-2697
Fax: 775-8828938
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DINO DICIANNO

From: Nevada Taxpayers Asseclation [info@nevadataxpayers.org]

Sent: Tussday, October 21, 2003 2:02 PM

To: Dino DIClanno .

Subject: Fw: 10/7/03 Draft of Proposed Amendments to Regulation 13 (LET)

Importance: High

mgm mirege - Reg. mgmmiiage - Regx,
13 comments ... 13 contments ...
Hi Dino -

Sorry I forgot to send you tfanscript. When I went on email just now to find it I cams
‘acress this which I thought you might f£ind interesting.

Carcole
Orlginal Message
From:
To: <info@nevadatixpayers.org»
Sent: Friday, October 17, 2003 3:39 PM
Subject: 10/7/03 lraft of Proposed Amendments to Regulaticn 13 (LET)

Plaase ses

This e-mail mossnge is a confidential communication Erom the law firm of Lional Sawyer &
Collins and is intended only for the named recipient(s) above and may contain inEoxrmation
that is a krade secret, propridtary, privileged or attormey work product. If you have
recaivaed this message in errox, or are not the named or intended reciplent{s), please
immediately notify the sender at 702-383-8888 and delete this o-mail message and any
attachments from your workstatiaon or network mail gystem, :

I

DV000584

$SSHOODQW? 3DJH




October 21, 2003

Dennis K. Neilander, Chairman
Neveda State: Gaming Contro] Board
1919 E. Collzge Parkcway

P.Q. Box 83003

Carson City, Nevada 89702

Re: 10/07/03 Draft of Proposed Amendments to Regulation 13 (LET)

Dear Mr. Chiimman:

This will transmit comments and questions on behalf ot‘— conceming the
October 7, 2003, draft of "Proposed Amendments to Regulation 13.” We were unable to offer
testimony at your public hearing on October 8, 2003, because of insufficient time to make a
thorough study of the new provisions, :

~ The comments and questiohs and the sections to which they are directed are as follows:

13.010 (3) - Is it intended that Superbowl partieg to which tickets are sold would fall
within the definition of "live enterfainment"?

13.010 (5)(b) - We support Altemative B as being in accord with the provisions of S, B.

Tt may be that the language of Altemative B can be reshaped in some respects, but it
captures the necessery essence, Types of facilities that are properly exciuded from "live
entertainment” by this language are casino lounges and bars where the attraction consists of the
food or refreshments sold and the ambiance provided. A past of the ambience is the presentation
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of recorded music that is facilitated by a person. Such persons act merely as facilitators of the
recorded music, determining
- by the push of a button or the turn of a dial on electronic equipment - which music is most
appropriale to maintain the desired ambicnce for the facility throughout the evemng These

"music facilitators” have no substantial interaction with patrons, they do nathing that would

constitute visual entertainment for patrons and their names are not advertised as an attraction for
patrons.

13.010 (5)(e) - We support the exclusion for "instrumental ambiem background music".
We assume this exclusion is not affected by 13.010(5)(d)(1) if the facility in which the
"instrumentil ambient background music” takes place is a bar, lounge or restaurant located in or
near gaming, areas. -

13.010(5)(¢) - We recommend adding t this provision "or ss part of the background
ambience ol the facility.” An example of this would be an excerpt from an opera sung by a
waiter in an ltalian restaurant once or twice every hour.

13.0:20(5) - We support this language. This is an appropriate method to deal with sales in
facilities with no admission charges that operate under a continual time schedule. If the food,
refreshment or merchandise is ordered whils the facility is in a live cntertainment status, the
charge is taxable, if it is ordered before or after the facility is in a live entertainment status, the
charge is nol. taxable.

13.020(1 l) Por purposes of clarity and consistency, we recommend that "¢learly” be
inserted before "see and hear" in the last Jine,

13.025(6) - We recommend tlus provision be amended to read as follows:

"If the purpose of the event is not primarily for entertainment, live entertainment

' "(a) Priv-ate mectings_or dinness attended by members of a paricular

Or organization.

“(b) Casual agsemblages.

. “(c) An event that limits participation to persons who are participants in
conventiops, extended business mestings or fournaments and their
guests.”

We suggest that the addition of "group” 1o 13. 025(6)(5) will provide for celebrations of
such events as weddings, birthdays and anniversaries,

I} appears to us that the language proposed as 13.025(6)(c) might read better as a
subsection rather than a separate paragraph,
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13.050(6) - As the contracting parties are both gaming licensees, why is the approval of
the Chairmzn necessary? Wouldn't it be sufficient for the Chairman to be notified wha will pay
the tax? )

13.050(1) - We suggest the following be inserted in the fourth line foliawing
"prosecution™; .
"commence prior to the end of the S-year perod"”.

Please let me know if there are any questions or if we need to supply clarification of any
of our proposals,

Best wishes,

Member Bobby Siller

Member Scott Scherer
Chaiiman Peter C. Bernhard -
Chief Gregory Gale

Deputy Chief Lynda L., Hartzell
Deputy A. G. Antoria A. Cowan
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DINO DICIANNO

_ From: Nevada Taxpayers Assaciation {info@nevadataxpayers.org]
Sent: Tuasday, October 21, 2003 2:05 PM :
To: 12lno DiClanno
Subjeet:  Fw: LET/Gaming
Importance: High

FYI

Carole

==+« Original Mes:sage ----
From: Nevada Taxpayers Association

To: Barbara Campbell ; David Turer -

Co:

Sent: Thursday, &mber 18, 2003 12:19 PM
Subject; LET/Gaming

Dear All -

I have attached a copy (bath in Word Perfect and Word) of that portion of g transeript that (R
sent me re the Gaming Control Board meeting. I am not sending it to anyone else since T am not sure what
the ground rules are concerning dissemination of tronscripts. For this reason, I would appreciate it if you
would use this-just for your information and not share it with anyone else, '

Carole

NEVADA TAXPAYERS ASSOCIATION
Las Vegas Office

2303 E, Schara Ave,, Ste, 203

Lag Vegas, NV 80104

Phone: (702) 457-8442

Fax: (702) 457-6.361

E-Mall: info@nevadataxpayers,org
.wwi:nevadataxpayers.crg

Carson City Office

501 So. Carsen 5t,, Ste 301

Carson City, NV 89701

‘Phane:. 775/882-2697

Fax: -775-88289389
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November 17, 2003

MEMORANDUM

O, Barbara Campbell, Chairwoman, Nevada Tax Commission
Peter Bemhard, Chairman, Nevada Gaming Commission
Dennis Neilander, Ghairman, State Gaming Control Board

FROM: ﬁ

SUBJECT: Proposed Regulation on Live Entertainment Tax

At the Joinl Workshop on the Live Entertainment Tax that was held an
October 30, 2003, { testified that it may be hecessary to develop a definition of,
and an exemption for, “ambient entertainment” which may take place anywhere
in gither a gaming or nongaming facliity in order to create moad and atmosphere.
This type of entertainment is nat the primary attraction of the facility and is not
the main basis for why patrons come to the {acility. ¥

The latest version of the Gaming Contral Board's proposed Draft LET
Regulations, dated 11/14/03, includes a definion of. and exemption for, “ambient
entertainment.* Using this definition as a starting point, the Nevada Tax
Commission's proposed Draft Regulation, dated October 30, 2003, cauld be
amende {o substitute the following definition of *ambient entertamment”, with
appropriate language change in Section 2(7){a), for the proposed definition of
"ambient background music®: _ :

2 "Ambiént_ entertainment® means entertainment that cantributes to the general
atmosphizre of a facility but is_not its primary altraction. The term includes:

1. Instrumental or vocal music, which may or may not be suppiemented
with commentary by the musidians, in a restaurant; lounge or similar
area if such music does not routinely rise to a volumse that interferes
-with casual conversation and if such music would not generally cause
patrons to watch as well as listen;

. Instrumental or vocal music performed In restaurants by employees
whose primary job funictian is that of preparing or serving food, _
refreshments or beverages to patrons, if such instrumental or vocal
music is not advertised as entertainment to the public.

A 5775 Howaro HUGHES Pagway 4520 Nomy 8
B Las Veaas, Nevaoa 89109 »
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3. Pertarmers of any type who strall throughout the facility; and

4. Performers situated within the gaming or nangaming areas of a
licensed gaming establishment other than in nightclubs, lounges,
restaurants or showrooms who enhance the theme of tha
establishment or attract patrons to the areas in which they perform, as
long as any seating provided in the immediate area of the performers
is limited to seating at slot machines or gaming tables.

: It is also impartant to define the term “casual assemblage”, found in
Section 78(5)(i) of SB 8, 20™ Special session, in order to create regulatory
certainty. Proposed languaga is set forth below: .

* *Casual assemblage” includes, but Is not Imited to:

{(a) Participants in oonventibns, husiness meetings or toumaments and
their guests; or

(1) Persons celebrating a friend's or family member's wéddlng. birthday,
anniversary, graduation, religious caremony or similar occasion that is
generally recognized as customary for celebration.

1 would- alsa endorse the comments mada by Carol Vilarda of the Nevada
Taxpayers Assaciation where she advocales the elimination of “cooking or
product demoanstrations” from the definition of live entertamment. There are a
number of events such as a rib or chili cook off in Sparks or Laughlin that allows
vendors to demonstrate their cutinary skills and seft praducts associated with
these skifts that just do not seem like the type of entertainment envisioned in
SBs.

WAB:kd

C Sen. Randolph Townsahid
Mombers, Regulatory Committea _

a ifardo
Dine DiCianno

$SSHOODQW"

DV000662

3DJH




DINO DICIANNO
From-

Sent: Wednesday, November 05, 2003 3:19 PM
To:  ‘Barbura Campbeir
Co:

. The information contained In this electronic transmissicn Is confidential In formatlon and may be
attarnsy/cliont privileged. It is intanded only for the use of the indfviduai or enlity namod above. ANY

DISTRIBUTION OR COPYING OF THIS MESSAGE IS PROHIBITED, exvapt by the intended recipiont.

Atiempts to Intercept this message are In violation of 19 U.S.C. 2511(1) of the Elsetronie Cemmunications
.Prlvacy Act(ECPA), which subjects the interceptor to finas, imprisonment and/or civil damages.
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