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INDEX TO APPELLANTS’ APPENDIX

Filing Date | Description Vol. | Page

05/05/2011 | 3" Amended Order Setting Civil Non-Jury 15 2752-2754
Trial and Calendar Call (District Court Case
No.: A533273")

05/05/2011 | 4™ Amended Order Setting Civil Non-Jury 15 2755-2757
Trial and Calendar Call

04/11/2008 | Amended Affidavit of Service for Nevada 2 310-312
Office of the Attorney General (Nevada
Department of Taxation)

04/11/2008 | Amended Affidavit of Service for the Nevada |2 313-315
Board of Examiners

04/11/2008 | Amended Affidavit of Service for the Nevada |2 307-309
Department of Taxation

04/11/2008 | Amended Affidavit of Service for the Nevada | 2 304-306
Tax Commission

11/29/2011 | Amended Case Appeal Statement 20 3914-3922

11/29/2011 | Amended Case Appeal Statement (Entered 20 3905-3913
into District Court Case No.: A533273)

12/19/2011 | Amended Order (District Court Case Nos.: 20 3953-3956
A533273 and A554970)

03/17/2009 | Amended Order Setting Non-Jury Civil Trial |4 732-733

08/04/2009 | Amended Order Setting Non-Jury Civil Trial | 4 769-772

03/17/2009 | Amended Order Setting Non-Jury Civil Trial |4 730-731
(District Court Case No.: A533273)

08/04/2009 | Amended Order Setting Non-Jury Civil Trial | 4 767-768
(District Court Case No.: A533273)

07/20/2009 | Amended Scheduling Order 4 764-766

07/20/2009 | Amended Scheduling Order (District Court 4 761-763
Case No.: A533273)

04/09/2007 | Amended Summons - Nevada Board of 1 52-55

Examiners (District Court Case No.:

t Because the case below (A554970) and “Case 1” (A533273) were coordinated
(Order of August, 4, 2010, App.Apx. 1699-1702) and later consolidated (Order of
April 6, 2011, App.Apx. 2638-2640) the relevant documents for both actions are
included in an abundance of caution.




Filing Date
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Vol.

Page

A533273)

04/09/2007

Amended Summons - Nevada Tax
Commission (District Court Case No.:
A533273)

56-59

03/03/2008

Answer

293-303

03/03/2008

Answer (District Court Case No. A553273)

283-292

04/06/2011

Answer to First Amended Complaint

14

2600-2617

04/06/2011

Answer to Verified Amended Complaint for
Declaratory and Injunctive Relief, Damages
and Attorney Fees and Costs (District Court
Case No.: A533273)

14

2618-2634

11/28/2011

Case Appeal Statement

20

3878-3884

01/17/2012

Case Appeal Statement (Case No.
06A533273) (Filed into District Court Case
No.: A533273)

21

3980-3988

11/28/2011

Case Appeal Statement (Entered into District
Court Case No.: A533273)

20

3871-3877

03/15/2011

Certificate of Service (First Amended
Complaint — Served December 15, 2010)

14

2556-2557

03/22/2011

Certificate of Service (First Amended
Complaint — Served March 17, 2011)

14

2594-2595

03/23/2011

Certificate of Service (First Amended
Complaint — Served March 23, 2011)

14

2598-2599

03/30/2009

Certificate of Service (Plaintiffs’ First Set of
Interrogatories and Plaintiffs’ First Request for
Production of Documents — District Court
Case No.: A533273)

734-735

04/20/2009

Certificate of Service (Plaintiffs’ Notice of
30(b)(6) Depositions and Subpoenas Duces
Tecum — District Court Case No.: A533273)

739-740

02/28/2011

Certificate of Service (Plaintiffs’ Opposition
to Nevada Department of Taxation’s Motion
for Partial Summary Judgment) (District Court
Case Nos. A533273 and A554970)

13

2504-2505

03/22/2011

Certificate of Service (Verified Amended
Complaint — Served March 17, 2011) (District
Court Case No.: A533273)

14

2592-2593

03/23/2011

Certificate of Service (Verified Amended

14

2596-2597




Filing Date | Description Vol. | Page
Complaint — Served March 23, 2011) (District
Court Case No.: A533273)

01/28/2009 | Certificate of Service re: Amended Complaint | 4 721-722
(District Court Case No.: A533273)

04/24/2007 | Certificate of Service re: Substitution of 1 71-101
Attorney and Verification with attached
Verifications (District Court Case No.:
A533273)

05/03/2007 | Civil Court Minutes 1 102

04/17/2008 | Civil Court Minutes 2 316

12/16/2008 | Civil Court Minutes 4 669

02/03/2009 | Civil Court Minutes 4 724

04/02/2009 | Civil Court Minutes 4 737

07/31/2008 | Civil Court Minutes (District Court Case No. |3 456
A533273)

08/14/2008 | Civil Court Minutes (District Court Case No. |3 491
A533273)

09/18/2008 | Civil Court Minutes (District Court Case No. |3 513
A533273)

10/16/2008 | Civil Court Minutes (District Court Case No. |3 514
A533273)

11/06/2008 | Civil Court Minutes (District Court Case No. |3 614
A533273)

11/13/2008 | Civil Court Minutes (District Court Case No. |3 615
A533273)

12/11/2008 | Civil Court Minutes (District Court Case No. |4 667
A533273)

12/16/2008 | Civil Court Minutes (District Court Case No. |4 668
A533273)

01/15/2009 | Civil Court Minutes (District Court Case No. |4 688
A533273)

02/03/2009 | Civil Court Minutes (District Court Case No.: |4 723
A533273)

02/12/2009 | Civil Court Minutes (District Court Case No.: |4 725
A533273)

04/02/2009 | Civil Court Minutes (District Court Case No.: |4 736

A533273)




Filing Date | Description Vol. | Page
04/16/2009 | Civil Court Minutes (District Court Case No.: |4 738
A533273)
01/03/2012 | Civil Order to Statistically Close Case 21 3973
01/03/2012 | Civil Order to Statistically Close Case 21 3972
(District Court Case No.: A533273)
01/09/2008 | Complaint for Refund, Pursuant to N.R.S. 1 127-147
368A.290(1)(b) and N.R.S. 368A.300(3)(b),
Declaratory Relief, Injunction Relief and
Damages
01/09/2008 | Complaint - Exhibit 1 1 148-191
Copy of the Version of Chapter 368A adopted
in 2003
01/09/2008 | Complaint - Exhibit 2 2 192-224
Current Codified Version of Chapter 368A
01/09/2008 | Complaint - Exhibit 3 2 225-271
Nevada Administrative Code Chapter
368A.010 through 368.540
01/09/2008 | Complaint - Exhibit 4 2 272-274
Nevada Tax Commission’s Order Denying
Appeal — October 12, 2007
06/30/2010 | Court Minutes 9 1698
08/12/2010 | Court Minutes 9 1705
08/24/2010 | Court Minutes 10 1771
09/16/2010 | Court Minutes 10 1174-1775
12/09/2010 | Court Minutes 10 1777
12/28/2010 | Court Minutes 11 2021-2022
01/13/2011 | Court Minutes 11 2048-2049
01/26/2011 | Court Minutes 12 2135
02/10/2011 | Court Minutes 12 2137
03/15/2011 | Court Minutes 14 2559
04/22/2011 | Court Minutes 14 2658
06/24/2011 | Court Minutes 15 2814
08/23/2011 | Court Minutes 19 3551-3552
11/08/2011 | Court Minutes 20 3843
12/16/2011 | Court Minutes 20 3924
06/17/2009 | Court Minutes (District Court Case No.: 4 758

A533273)




Filing Date | Description Vol. | Page

11/13/2009 | Court Minutes (District Court Case No.: 7 1243
A533273)

08/12/2010 | Court Minutes (District Court Case No.: 9 1703-1704
A533273)

08/24/2010 | Court Minutes (District Court Case No.: 10 1770
A533273)

09/16/2010 | Court Minutes (District Court Case No.: 10 1772-1773
A533273)

12/09/2010 | Court Minutes (District Court Case No.: 10 1776
A533273)

12/28/2010 | Court Minutes (District Court Case No.: 11 2019-2020
A533273)

01/13/2011 | Court Minutes (District Court Case No.: 11 2046-2047
A533273)

01/26/2011 | Court Minutes (District Court Case No.: 12 2134
A533273)

02/10/2011 | Court Minutes (District Court Case No.: 12 2136
A533273)

03/15/2011 | Court Minutes (District Court Case No.: 14 2558
A533273)

04/22/2011 | Court Minutes (District Court Case No.: 14 2657
A533273)

05/27/2011 | Court Minutes (District Court Case No.: 15 2777
A533273)

06/24/2011 | Court Minutes (District Court Case No.: 15 2813
A533273)

08/16/2011 | Court Minutes (District Court Case No.: 18 3362
A533273)

10/20/2011 | Court Minutes (District Court Case No.: 20 3829
A533273)

11/08/2011 | Court Minutes (District Court Case No.: 20 3841-3842
A533273)

11/10/2011 | Court Minutes (District Court Case No.: 20 3870
A533273)

12/16/2011 | Court Minutes (District Court Case No.: 20 3923
A533273)

06/30/2010 | Court Minutes (District Court Case Nos.: 9 1696-1697




Filing Date
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Vol.

Page

A533273)

08/12/2011

Defendant’s Objection to Subpoena Duces
Tecum and Subpoena, Motion to Quash
Subpoenas and Motion for Sanctions Pursuant
to NRCP 45(c)(1) on Order Shortening Time
(District Court Case Nos.: A533273 and
A554970)

17

3199-3225

08/12/2011

Defendant’s Objection to Subpoena Duces
Tecum — Exhibit A
Deposition Subpoenas (2011)

17

3226-3248

08/12/2011

Defendant’s Objection to Subpoena Duces
Tecum — Exhibit B

Plaintiffs’ First Request for the Production of
Documents and Things to Defendants

17

3249-3260

08/12/2011

Defendant’s Objection to Subpoena Duces
Tecum — Exhibit C

Nevada Department of Taxation’s Responses
to Plaintiffs’ First Request for Production of
Documents and Things to Defendants

17

3261-3289

08/16/2011

Defendants’ Motion to Compel on an Order
Shortening Time (District Court Case Nos.:
A533273 and A554970)

18

3363-3403

08/16/2011

Defendants Motion to Compel — Exhibit A
Defendants’ Requests for Production of
Documents to Plaintiffs

18

3404-3476

08/16/2011

Defendants Motion to Compel — Exhibit B
Plaintiffs Shac, LLC’s Response to
Defendants’ Requests for Production of
Documents

18

3477-3488

08/16/2011

Defendants Motion to Compel — Exhibit C
Responses to Defendants’ Requests for
Production of Documents

18

3489-3504

08/16/2011

Defendants Motion to Compel — Exhibit D
Email to Roos from Rakowsky - Dated June
28, 2011

18

3505-3506

08/16/2011

Defendants Motion to Compel — Exhibit E
Email to Rakowsky from Roos — Dated July
15, 1011

18

3507-3509

vi
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Page

08/16/2011

Defendants Motion to Compel — Exhibit F
Email to Brown and Pritzlaff from Doerr —
Dated July 13, 2011

18

3510-3511

08/16/2011

Defendants Motion to Compel — Exhibit G
Correspondence to Shafer and Sullivan from
Diciano (Nevada Dep. of Taxation) Dated
October 12, 2007

18

3512-3514

08/16/2011

Defendants Motion to Compel — Exhibit H
Email to Roos from Rakowsky — Dated June
29, 2011

18

3515-3516

08/16/2011

Defendants Motion to Compel — Exhibit |
Email to Roos from Rakowsky — Dated July 1,
2011

18

3517-3518

10/19/2009

Defendants’ Opposition to Plaintiffs’ Motion
to Compel Discovery of Defendants and
Counter Motion to Strike (District Court Case
No.: A533273)

1074-1102

10/19/2009

Defendants’ Opposition to Plaintiffs’ Motion
to Compel (A533273) — Exhibit A
Index and Privilege Log

1103-1107

10/19/2009

Defendants’ Opposition to Plaintiffs’ Motion
to Compel (A533273) — Exhibit B

Exhibits that the Plaintiffs are Seeking to
Exclude (A and B)

1108-1149

10/19/2009

Defendants’ Opposition to Plaintiffs’ Motion
to Compel (A533273) — Exhibit C
Exhibit H to the Production of Documents

1150-1154

10/19/2009

Defendants’ Opposition to Plaintiffs’ Motion
to Compel (A533273) — Exhibit D
Exhibit L to the Production of Documents

1155-1211

10/19/2009

Defendants’ Opposition to Plaintiffs’ Motion
to Compel (A533273) — Exhibit E
Exhibit O to the Production of Documents

1212-1213

10/19/2009

Defendants’ Opposition to Plaintiffs’ Motion
to Compel (A533273) — Exhibit F
Affidavit of Blake Doerr

1214-1217

04/27/2011

Defendants’ Response to Plaintiffs’ Motion
for Clarification or Order (District Court Case

14

2690-2693

vii
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Nos.: A533273 and A554970)

04/27/2011

Defendants’ Response to Plaintiffs’ Motion
for Clarification or Order — Exhibit A
National Private Truck Council, Inc., et al. v.
Oklahoma Tax Commission, et al, United
States Supreme Court Decision

14

2694-2704

04/27/2011

Defendants’ Response to Plaintiffs’ Motion
for Clarification or Order — Exhibit B
Excerpts of Reply to Plaintiffs’ Opposition to
Defendants’ Motion for Partial Summary
Judgment and Motion to Dismiss

14

2705-2711

04/27/2011

Defendants’ Response to Plaintiffs’ Motion
for Clarification or Order — Exhibit C
Email from Doerr to Shafer and Brown re:
Orders — Sent March 25, 2011

14

2712-2713

05/28/2010

Discovery Commissioner’s Report and
Recommendations (05/19/2010) (District
Court Case Nos.: A533273)

1680-1685

12/09/2010

First Amended Complaint

10

1844-1860

12/09/2010

First Amended Complaint - Exhibit 1
Copy of the Version of Chapter 368A adopted
in 2003

10

1861-1904

12/09/2010

First Amended Complaint - Exhibit 2
Current Codified Version of Chapter 368A

11

1905-1937

12/09/2010

First Amended Complaint - Exhibit 3
Nevada Administrative Code Chapter
368A.010 through 368.540

11

1938-1984

12/09/2010

First Amended Complaint - Exhibit 4
Nevada Tax Commission’s Order Denying
Appeal — October 12, 2007

11

1985-1987

06/17/2009

Minute Order

759-760

04/08/2011

Minute Order

14

2643-2644

04/08/2011

Minute Order (District Court Case No.:
A533273)

14

2641-2642

09/17/2008

Motion for Summary Judgment (District Court
Case No. A533273)

492-509

09/17/2008

Motion for Summary Judgment (A533273) —
Exhibit A

510-512

viii




Filing Date

Description

Vol.

Page

Excerpts of Assembly Committee on
Commerce and Law meeting of April 13, 2005

09/30/2009

Motion to Compel Discovery of Defendants
(District Court Case No.: A533273)

783-806

09/30/2009

Motion to Compel (A533727) - Exhibit 1
Plaintiffs’ First Set of Interrogatories to
Defendants

807-819

09/30/2009

Motion to Compel (A533727) - Exhibit 2
Plaintiffs’ First Request for the Production of
Documents and Things to Defendants

820-831

09/30/2009

Motion to Compel (A533727) - Exhibit 3
Responses to Plaintiffs’ First Set of
Interrogatories

832-857

09/30/2009

Motion to Compel (A533727) - Exhibit 4a
Responses to Plaintiffs’ First Request for the
Production of Documents and Things

858-921

09/30/2009

Motion to Compel (A533727) - Exhibit 4b
Responses to Plaintiffs’ First Request for the
Production of Documents and Things

922-991

09/30/2009

Motion to Compel (A533727) - Exhibit 4c
Responses to Plaintiffs’ First Request for the
Production of Documents and Things

992-1064

09/30/2009

Motion to Compel (A533727) - Exhibit 5
Affidavit of Matthew J. Hoffer

1065-1066

09/30/2009

Motion to Compel (A533727) - Exhibit 6
LET Return Forms — Non-Gaming Facilities

1067-1073

04/18/2008

Motion to Dismiss (District Court Case No.
A533273)

317-328

04/25/2011

Motion to Reconsider and Clarify Order
(District Court Case Nos.: A533273 and
A554970)

14

2659-2667

04/25/2011

Motion to Reconsider and Clarify Order —
Exhibit 1
Order Signed April 5, 2011

14

2668-2671

04/25/2011

Motion to Reconsider and Clarify Order —
Exhibit 2
Excerpts Verified Amended Complaint

14

2672-2681

04/25/2011

Motion to Reconsider and Clarify Order —

14

2682-2685

ix
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Vol.

Page

Exhibit 3
Excerpts of Department’s Motion for Partial
Summary Judgment

04/25/2011

Motion to Reconsider and Clarify Order —
Exhibit 4

Excerpts of Plaintiffs’ Opposition to
Department’s Motion for Partial Summary
Judgment

14

2686-2689

01/25/2011

Nevada Department of Taxation’s Motion for
Partial Summary Judgment on the Plaintiffs’
Claims for Refund and Motion to Dismiss the
as Applied Challenge to the Live
Entertainment Tax and the Claims for
Damages Pursuant to 42 U.S.C. 1983 (District
Court Case Nos. A533273 and A554970)

11

2057-2084

01/25/2011

Nevada Department of Taxation’s Motion for
Partial Summary Judgment — Exhibit A
Department of Taxation’s Finding of Facts and
Conclusion of Law letter dated October 12,
2007

11

2085-2086

01/25/2011

Nevada Department of Taxation’s Motion for
Partial Summary Judgment — Exhibit B
Order Denying Motion for Preliminary
Injunction without Prejudice dated January 3,
2011

11

2087-2089

01/25/2011

Nevada Department of Taxation’s Motion for
Partial Summary Judgment — Exhibit C
Memo to Assemblyman Bernie Anderson
from Norm Azevedo, Sr. Deputy Attorney
General dated May 7, 1999

11

2090-2094

01/25/2011

Nevada Department of Taxation’s Motion for
Partial Summary Judgment — Exhibit D
Senate Committee on Taxation March 23,
1999 Page 10-12 Transcript

11

2095-2098

01/25/2011

Nevada Department of Taxation’s Motion for
Partial Summary Judgment — Exhibit E
Senate Bill No. 362 Assembly Committee on
Taxation Hearing: May 6, 1999

11

2099-2104

X




Filing Date

Description

Vol.

Page

01/25/2011

Nevada Department of Taxation’s Motion for
Partial Summary Judgment — Exhibit F
Southern California Edison vs. State of
Nevada, District Court of Nevada, Order to
Proceed as Petition for Judicial Review

11

2105-2110

01/25/2011

Nevada Department of Taxation’s Motion for
Partial Summary Judgment — Exhibit G
Southern California Edison vs. State of
Nevada, Nevada Supreme Court, State of
Nevada’s Amicus Curiae Brief

12

2111-2133

07/18/2011

Nevada Department of Taxation’s Motion for
Partial Summary Judgment on the Plaintiffs’
Claims for Refund and Motion to Dismiss the
as Applied Challenge to the Live
Entertainment Tax and the Claims for
Damages Pursuant to 42 U.S.C. 1983 and to
Dismiss Case 2 for Failure to File a Petition
for Judicial Review or Alternatively for an
Order that Case 2 Proceed as a Judicial
Review (District Court Case Nos.: A533273
and A554970)

15

2824-2856

07/18/2011

Nevada Department of Taxation’s Motion for
Partial Summary Judgment — Exhibit A
Nevada Department of Taxation’s Findings of
Fact and Conclusion of Law letter dated
October 12, 2007

15

2857-2859

07/18/2011

Nevada Department of Taxation’s Motion for
Partial Summary Judgment — Exhibit B
Order Denying Motion for Preliminary
Injunction Without Prejudice

15

2860-2862

07/18/2011

Nevada Department of Taxation’s Motion for
Partial Summary Judgment — Exhibit C
Memo to Assemblyman Bernie Anderson
from Norm Azevedo, Sr. Deputy Attorney
General — Date May 7, 1999

15

2863-2867

07/18/2011

Nevada Department of Taxation’s Motion for
Partial Summary Judgment — Exhibit D
Excerpts of Senate Committee on Taxation

15

2868-2871

Xi




Filing Date

Description

Vol.

Page

Hearing of March 23, 1999

07/18/2011

Nevada Department of Taxation’s Motion for
Partial Summary Judgment — Exhibit E
Senate Bill No. 362 Assembly Committee on
Taxation Hearing: May 6, 1999

15

2872-2877

07/18/2011

Nevada Department of Taxation’s Motion for
Partial Summary Judgment — Exhibit F
Southern California Edison v. State of Nevada,
District Court of Nevada, Order to Proceed as
Petition for Judicial Review

15

2878-2883

07/18/2011

Nevada Department of Taxation’s Motion for
Partial Summary Judgment — Exhibit G
Southern California Edison v. State of Nevada,
Nevada Supreme Court, Nevada’s Amicus
Curiae Brief

15

2884-2906

07/18/2011

Nevada Department of Taxation’s Motion for
Partial Summary Judgment — Exhibit H

State of Nevada, et al v. The Eighth Judicial
District of Nevada, et al, Nevada Supreme
Court, Order Granting Petition for Writ of
Mandamus

15

2907-2910

07/18/2011

Nevada Department of Taxation’s Motion for
Partial Summary Judgment — Exhibit |

State of Nevada, et al v. The Second Judicial
District of Nevada, et al, Nevada Supreme
Court, Order Granting Petition for Writ of
Mandamus

15

2911-2916

03/18/2010

Nevada Department of Taxation’s Opposition
to Plaintiff’s Objection to the Discovery
Commissioner’s Report and Recommendation
Regarding Plaintiffs’ Motion to Compel
Discovery of Defendants and Counter Motion
to Strike (District Court Case No.: A533273)

1549-1580

03/18/2010

Nevada Department of Taxation’s Opposition
to Plaintiff’s Objection to the Discovery
Commissioner’s Report and Recommendation
(A533273) — Exhibit A

Index and Privilege Log

1581-1585

xii




Filing Date

Description

Vol.

Page

03/18/2010

Nevada Department of Taxation’s Opposition
to Plaintiff’s Objection to the Discovery
Commissioner’s Report and Recommendation
(A533273) — Exhibit B

Report and Recommendation

1586-1592

03/18/2010

Nevada Department of Taxation’s Opposition
to Plaintiff’s Objection to the Discovery
Commissioner’s Report and Recommendation
(A533273) — Exhibit C

Governor’s Budget and Annual Report 2007

1593-1598

03/18/2010

Nevada Department of Taxation’s Opposition
to Plaintiff’s Objection to the Discovery
Commissioner’s Report and Recommendation
(A533273) — Exhibit D

Exhibit O to the Production of Documents

1599-1601

03/18/2010

Nevada Department of Taxation’s Opposition
to Plaintiff’s Objection to the Discovery
Commissioner’s Report and Recommendation
(A533273) — Exhibit E

Affidavit of Blake Doerr

1602-1605

05/18/2010

Nevada Department of Taxation’s Opposition
to Plaintiff’s Objection to The Discovery
Commissioner’s Report and Recommendation
Regarding Plaintiffs’ Motion to Compel
Discovery of Defendants and Counter Motion
to Strike (Without Exhibits) (District Court
Case Nos.: A533273)

1648-1679

11/28/2011

Notice of Appeal

20

3895-3904

01/09/2012

Notice of Appeal (Case No. 06A533273)

21

3977-3979

01/09/2012

Notice of Appeal (Case No. 06A533273)
(Filed into District Court Case No.: A533273)

21

3974-3976

11/28/2011

Notice of Appeal (Entered into District Court
Case No.: A533273)

20

3885-3894

12/19/2011

Notice of Entry of Amended Order (District
Court Case Nos.: A533273 and A554970)

20

3957-3963

04/10/2007

Notice of Entry of Order — 04/03/2007

60-70

04/29/2008

Notice of Entry of Order — 04/23/2008

N

331-334

05/15/2009

Notice of Entry of Order — 05/11/2009

751-757

Xiii




Filing Date
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Vol.

Page

05/15/2009

Notice of Entry of Order — 05/11/2009
(District Court Case No.: A533273)

745-750

11/02/2011

Notice of Entry of Order — 11/01/2011
(District Court Case Nos.: A533273 and
A554970)

20

3834-3840

12/22/2008

Notice of Entry of Order — 12/19/2008

D

682-687

12/22/2008

Notice of Entry of Order — 12/19/2008
(District Court Case No. A533273)

D

676-681

12/20/2011

Notice of Entry of Order — Amended Order
(District Court Case Nos.: A533273 and
A554970)

21

3964-3971

01/14/2011

Notice of Entry of Order — Order Denying
Motion for Preliminary Injunction — Entered
01/13/2011 (District Court Case Nos.
A533273 and A554970)

11

2052-2056

12/19/2011

Notice of Entry of Order — Order Denying
Plaintiffs’ Motion for Summary Judgment and
Granting Defendants’ Counter-Motion for
Summary Judgment (District Court Case Nos.:
A533273 and A554970)

20

3937-3952

06/11/2010

Notice of Entry of Order (05/19/2010)
(District Court Case Nos.: A533273)

1686-1695

04/12/2011

Notice of Entry of Order (Consolidating)
(District Court Case Nos.: A533273 and
A554970)

14

2651-2656

12/15/2010

Notice of Entry of Order (Motion for
Summary Judgment) (District Court Case No.:
A533273)

11

1992-1996

12/15/2010

Notice of Entry of Order (Motion to Dismiss)
(District Court Case No.: A533273)

11

1997-2001

04/12/2011

Notice of Entry of Order (Renewed Motion for
Preliminary Injunction) (District Court Case
Nos.: A533273 and A554970)

14

2645-2650

04/06/2011

Order (Consolidating Declaratory Relief)
(District Court Case Nos.: A533273 and
A554970)

14

2638-2640

11/01/2011

Order (Motion for Partial Summary Judgment)
(District Court Case Nos.: A533273 and

20

3830-3833

Xiv




Filing Date

Description

Vol.

Page

A554970)

04/03/2007

Order Admitting to Practice (Brad Shafer —
District Court Case No. A533273)

46-47

04/23/2008

Order Admitting to Practice (Bradley J.
Shafer)

329-330

01/05/2011

Order Denying Defendants’ Res Judicata
Claim (District Court Case Nos. A533273 and
A554970)

11

2023-2025

01/13/2011

Order Denying Motion for Preliminary
Injunction without Prejudice (District Court
Case No.: A533273)

11

2050-2051

12/10/2010

Order Denying Motion for Summary
Judgment without Prejudice (District Court
Case No.: A533273)

11

1988-1989

12/10/2010

Order Denying Motion to Dismiss without
Prejudice (District Court Case No.: A533273)

11

1990-1991

12/16/2011

Order Denying Plaintiffs’ Motion for
Summary Judgment and Granting Defendants’
Counter-Motion for Summary Judgment
(District Court Case Nos.: A533273 and
A554970)

20

3925-3936

04/06/2011

Order Denying Plaintiffs’ Renewed Motion
for Preliminary Injunction on Order
Shortening Time (District Court Case Nos.:
A533273 and A554970)

14

2635-2637

12/19/2008

Order Granting Motion to Withdraw as Local
Counsel of Record for Plaintiffs (Diana L.
Sullivan) (District Court Case No. A533273)

670-672

12/19/2008

Order Granting Motion to Withdraw as Local
Counsel of Record for Plaintiffs (Diana L.
Sullivan)

673-675

05/11/2009

Order Granting Plaintiffs’ Motion for Leave to
Amend Complaint

743-744

05/11/2009

Order Granting Plaintiffs’ Motion for Leave to
Amend Complaint (District Court Case No.:
A533273)

741-742

03/04/2009

Order Setting Civil Jury Trial

D

728-129

03/04/2009

Order Setting Civil Jury Trial (District Court

I

126-127

XV




Filing Date

Description

Vol.

Page

Case No.: A533273)

08/04/2010

Order Vacating Prior Order and Coordinating
Cases (District Court Case Nos.: A533273 and
A554970)

1699-1702

09/23/2011

Plaintiffs” Motion for Summary Judgment on
Facial Challenge, for Permanent Injunction,
and for Return of Taxes (District Court Case
Nos.: A533273 and A554970)

19

3553-3611

09/23/2011

Plaintiffs’ Motion for Summary Judgment —
Exhibit 1

Copy of the Version of Chapter 368A adopted
in 2003

19

3612-3627

09/23/2011

Plaintiffs” Motion for Summary Judgment —
Exhibit 2
Assembly Bill No. 554

19

3628-3646

09/23/2011

Plaintiffs” Motion for Summary Judgment —
Exhibit 3
2005 Nevada Laws (S.B. 3) - Occupancy

19

3647-3667

09/23/2011

Plaintiffs’ Motion for Summary Judgment —
Exhibit 4
2007 Nevada Laws (A.B. 487) — Baseball

19

3668-3670

09/23/2011

Plaintiffs” Motion for Summary Judgment —
Exhibit 5
Current Codified Version of Chapter 368A

19

3671-3686

09/23/2011

Plaintiffs” Motion for Summary Judgment —
Exhibit 6
TN Attorney General Opinion

19

3687-3691

09/23/2011

Plaintiffs’ Motion for Summary Judgment —
Exhibit 7

United States District Court Order Dismissing
Lawsuit

19

3692-3698

09/23/2011

Plaintiffs” Motion for Summary Judgment —
Exhibit 8

United States Court of Appeals for the Ninth
Circuit Memorandum Affirming Dismissal

19

3699-3700

09/23/2011

Plaintiffs” Motion for Summary Judgment —
Exhibit 9
Redacted Sample Copy of Administrative

19

3701-3706

XVi




Filing Date

Description

Vol.

Page

Request for Refund

09/23/2011

Plaintiffs” Motion for Summary Judgment —
Exhibit 10

Sample Copy of Defendant's Denial of
Request for Refund

19

3707

09/23/2011

Plaintiffs” Motion for Summary Judgment —
Exhibit 11

Sample Copy of Department's
Acknowledgment of Appeal

19

3708

09/23/2011

Plaintiffs” Motion for Summary Judgment —
Exhibit 12

Nevada Tax Commission's Order Denying
Appeal

19

3709-3710

09/23/2011

Plaintiffs” Motion for Summary Judgment —
Exhibit 13

Department of Taxation's Responses to
Plaintiffs' First set of Interrogatories

19

3711-3735

09/23/2011

Plaintiffs” Motion for Summary Judgment —
Exhibit 14
Minutes of the Meeting on May 16, 2005

19

3736-3751

09/23/2011

Plaintiffs” Motion for Summary Judgment —
Exhibit 15
Memorandum — Analysis of Revenue Impact

19

3752-3753

09/23/2011

Plaintiffs” Motion for Summary Judgment —
Exhibit 16
LET by venue

19

3754-3756

09/23/2011

Plaintiffs” Motion for Summary Judgment —
Exhibit 17
Memorandum of November 9, 2004 - Cathy
Chambers

19

3757

09/23/2011

Plaintiffs” Motion for Summary Judgment —
Exhibit 18
Dicianno Email of April 24, 2005

19

3758

09/23/2011

Plaintiffs” Motion for Summary Judgment —
Exhibit 19

Memorandum to Bill Bible re proposed
regulations

19

3759-3760

09/23/2011

Plaintiffs’ Motion for Summary Judgment —

20

3761-3771

XVii




Filing Date

Description

Vol.

Page

Exhibit 20
Senate Committee on Taxation - April 12,
2005

09/23/2011

Plaintiffs” Motion for Summary Judgment —
Exhibit 21
Senate Committee on Taxation - June 5, 2005

20

3772-3780

09/23/2011

Plaintiffs” Motion for Summary Judgment —
Exhibit 22

Excerpts of Transcripts of Hearing before the
Nevada Tax Commission on July 9, 2007

20

3781-3783

09/23/2011

Plaintiffs’ Motion for Summary Judgment —
Exhibit 23

Excerpts of Transcript of Hearing Before the
Nevada Tax Commission on August 6, 2007

20

3784-3793

09/23/2011

Plaintiffs” Motion for Summary Judgment —
Exhibit 24
Excerpts of Defendants Answering Brief

20

3794-3802

09/23/2011

Plaintiffs” Motion for Summary Judgment —
Exhibit 25

Affidavits of Representatives of Plaintiffs
Produced Before the Tax Commission

20

3803-3810

09/23/2011

Plaintiffs” Motion for Summary Judgment —
Exhibit 26

Excerpts of Transcript of December 9, 2010,
Hearing before Judge Togliatti

20

3811-3828

03/03/2010

Plaintiffs’ Objections to the Discovery
Commissioner’s Report and Recommendation
Regarding Plaintiffs’ Motion to Compel
Discovery of Defendants (District Court Case
No.: A533273)

1248-1272

03/03/2010

Plaintiffs’ Objection to Discovery
Commissioners Report and Recommendation
(A533273) — Exhibit 1

Plaintiffs’ First Set of Interrogatories to
Defendants

1273-1285

03/03/2010

Plaintiffs” Objection to Discovery
Commissioners Report and Recommendation
(A533273) — Exhibit 2

1286-1297

XViii




Filing Date

Description

Vol.

Page

Plaintiffs’ First Request for the Production of
Documents and Things to Defendants

03/03/2010

Plaintiffs’ Objection to Discovery
Commissioners Report and Recommendation
(A533273) — Exhibit 3

Responses to Plaintiffs’ First Set of
Interrogatories

1298-1323

03/03/2010

Plaintiffs’ Objection to Discovery
Commissioners Report and Recommendation
(A533273) — Exhibit 4a

Responses to Plaintiffs’ First Request for
Production of Documents and Things

1324-1387

03/03/2010

Plaintiffs’ Objection to Discovery
Commissioners Report and Recommendation
(A533273) — Exhibit 4b

Responses to Plaintiffs’ First Request for
Production of Documents and Things

1388-1457

03/03/2010

Plaintiffs’ Objection to Discovery
Commissioners Report and Recommendation
(A533273) — Exhibit 4c

Responses to Plaintiffs’ First Request for
Production of Documents and Things

1458-1530

03/03/2010

Plaintiffs’ Objection to Discovery
Commissioners Report and Recommendation
(A533273) — Exhibit 5

Affidavit of Matthew J. Hoffer

1531-1532

03/03/2010

Plaintiffs” Objection to Discovery
Commissioners Report and Recommendation
(A533273) — Exhibit 6

Report and Recommendation of Discovery
Commissioner - 2010-02-22

1533-1539

03/03/2010

Plaintiffs’ Objection to Discovery
Commissioners Report and Recommendation
(A533273) — Exhibit 7

LET Return Forms — Non-Gaming Facilities

1540-1546

05/13/2010

Plaintiffs’ Objection to the Discovery
Commissioner’s Report and Recommendation
Regarding Plaintiffs’ Motion to Compel

1622-1647

XiX




Filing Date

Description

Vol.

Page

Discovery of Defendants (Without Exhibits)
(District Court Case Nos.: A533273)

08/15/2011

Plaintiffs” Opposition to Defendant’s
Objection to Subpoena Duces Tecum and
Subpoena, Motion to Quash Subpoenas and
Motion for Sanctions Pursuant to NRCP
45(C)(1) on Order Shortening Time (District
Court Case Nos.: A533273 and A554970)

17

3290-3305

08/15/2011

Plaintiffs” Opposition to Defendant’s
Objection to Subpoena Duces Tecum —
Exhibit 1

Email dated March 12, 2009 regarding
availability of DiCianno

17

3306-3308

08/15/2011

Plaintiffs” Opposition to Defendant’s
Objection to Subpoena Duces Tecum —
Exhibit 2

2009 Deposition Notices

17

3309-3331

08/15/2011

Plaintiffs” Opposition to Defendant’s
Objection to Subpoena Duces Tecum —
Exhibit 3

Email dated May 1, 2009 regarding
rescheduling of Depositions

17

3332-3334

08/15/2011

Plaintiffs” Opposition to Defendant’s
Objection to Subpoena Duces Tecum —
Exhibit 4

Email dated June 29, 2011 from Doerr
regarding who will be deposed

17

3335-3336

08/15/2011

Plaintiffs” Opposition to Defendant’s
Objection to Subpoena Duces Tecum —
Exhibit 5

2011 Deposition Subpoena

18

3337-3352

08/15/2011

Plaintiffs” Opposition to Defendant’s
Objection to Subpoena Duces Tecum —
Exhibit 6

Defendants’ Certificates of Service showing
facsimile

18

3353-3356

08/15/2011

Plaintiffs” Opposition to Defendant’s
Obijection to Subpoena Duces Tecum —

18

3357-3359

XX




Filing Date

Description

Vol.

Page

Exhibit 7
Plaintiffs' Certificates of Service showing
facsimile

08/15/2011

Plaintiffs” Opposition to Defendant’s
Obijection to Subpoena Duces Tecum —
Exhibit 8

Email dated August 10, 2011 forwarding info
to new email addresses

18

3360-3361

10/23/2008

Plaintiffs’ Opposition to Defendants’ Motion
for Summary Judgment (District Court Case
No. A533273)

515-566

10/23/2008

Plaintiffs’ Opposition to Defendants’ Motion
for Summary Judgment (A533273) — Exhibit 1
Affidavit of Diana L. Sullivan, ESQ.

567-572

10/23/2008

Plaintiffs” Opposition to Defendants’ Motion
for Summary Judgment (A533273) — Exhibit 2
Minutes of the Senate Committee on Taxation
Seventy-Second Session May 19, 2003

573-581

10/23/2008

Plaintiffs’ Opposition to Defendants’ Motion
for Summary Judgment (A533273) — Exhibit 3
Las Vegas Review-Journal article of May 17,
2005 entitled Live Entertainment Tax
Revisited — Constitutionality of Bill
Questioned

582-584

10/23/2008

Plaintiffs” Opposition to Defendants’ Motion
for Summary Judgment (A533273) — Exhibit 4
Texas Entertainment Association, Inc. et al. v.
Susan Combs, et al. (District Court of Travis
County, Texas — Judgment)

585-590

10/23/2008

Plaintiffs” Opposition to Defendants’ Motion
for Summary Judgment (A533273) — Exhibit 5
State of Tennessee Attorney General Opinion
No. 08-78 Legality of Privilege Tax on Entry
of Customers into Adult-Oriented
Establishments

591-596

10/23/2008

Plaintiffs” Opposition to Defendants’ Motion
for Summary Judgment (A533273) — Exhibit 6
Minutes of the Meeting of the Assembly

597-613

XXi




Filing Date

Description

Vol.

Page

Committee on Commerce and Labor Seventy-
Third Session May 16, 2005

05/09/2008

Plaintiffs’ Opposition to Defendants’ Motion
to Dismiss (District Court Case No. A533273)

335-364

05/09/2008

Plaintiffs” Opposition to Defendants’ Motion
to Dismiss (A533273) — Exhibit 1

Pooh-Bah Enterprises, Inc. v. County of Cook,
(Appellate Court of Illinois — Decision)

365-377

05/09/2008

Plaintiffs” Opposition to Defendants’ Motion

to Dismiss (A533273) — Exhibit 2

Texas Entertainment Association, Inc. et al. v.
Susan Combs, et al., (District Court of Travis
County, Texas — Judgment)

378-383

05/09/2008

Plaintiffs” Opposition to Defendants’ Motion
to Dismiss (A533273) — Exhibit 3

Deja Vu Showgirls of Las Vegas, LLC, et al. v.
Nevada Department of Taxation, et al.,
(District Court of Nevada Case No. 2:06-cv-
0480-RLH-RJJ — Order)

384-391

05/09/2008

Plaintiffs’ Opposition to Defendants’ Motion
to Dismiss (A533273) — Exhibit 4
Correspondence to Nevada Department of
Taxation from Diana Sullivan Dated February
27, 2007 (requesting refund of live
entertainment tax paid by K-Kel, Inc.)

392-398

05/09/2008

Plaintiffs” Opposition to Defendants’ Motion
to Dismiss (A533273) — Exhibit 5
Correspondence to K-Kel, Inc. from the
Nevada Department of Taxation Dated April
3, 2007 (denying request for refund)

399-400

05/09/2008

Plaintiffs’ Opposition to Defendants’ Motion
to Dismiss (A533273) — Exhibit 6

Nevada Department of Taxation’s Finding of
Facts and Conclusion of Law Dated October
12, 2007

401-403

05/09/2008

Plaintiffs” Opposition to Defendants’ Motion
to Dismiss (A533273) — Exhibit 7
Deja Vu Showgirls of Las Vegas, LLC, et al. v.

404-416

XXii




Filing Date

Description

Vol.

Page

Nevada Department of Taxation, et al.,
(District Court of Nevada Case No. 2:06-cv-
0480-RLH-RJJ - Reply to Plaintiffs’
Opposition to Motion to Dismiss)

05/09/2008

Plaintiffs” Opposition to Defendants’ Motion
to Dismiss (A533273) — Exhibit 8

Deja Vu Showgirls of Las Vegas, LLC, et al. v.
Nevada Department of Taxation, et al.,
(United States Court of Appeals for the Ninth
Circuit Docket No. 06-16634 — Appellees’
Answering Brief)

417-426

05/09/2008

Plaintiffs’ Opposition to Defendants’ Motion
to Dismiss (A533273) — Exhibit 9

Deja Vu Showgirls of Las Vegas, LLC, et al. v.
Nevada Department of Taxation, et al.,
(United States Court of Appeals for the Ninth
Circuit Docket No. 06-16634 — Appellees’
Opposition to Motion for Leave to Supplement
the Appellate Record)

427-436

05/09/2008

Plaintiffs’ Opposition to Defendants’ Motion
to Dismiss (A533273) — Exhibit 10
Correspondence from Nevada Department of
Taxation Dated March 21, 2008
(acknowledging receipt of K-Kel, Inc.’s
appeal of request for refund)

437-438

05/09/2008

Plaintiffs’ Opposition to Defendants’ Motion
to Dismiss (A533273) — Exhibit 11
Transcript Excerpts of Tax Commission
Meeting of July 9, 2007

439-442

05/09/2008

Plaintiffs’ Opposition to Defendants’ Motion
to Dismiss (A533273) — Exhibit 12

Nevada Administrative Code Chapter
368A.170

443-444

05/09/2008

Plaintiffs’ Opposition to Defendants’ Motion
to Dismiss (A533273) — Exhibit 13
Transcript Excerpts of Tax Commission
Meeting of August 6, 2007

445-455

02/22/2011

Plaintiffs” Opposition to Nevada Department

12

2189-2249

XXiii




Filing Date

Description

Vol.

Page

of Taxation’s Motion for Partial Summary
Judgment on the Plaintiffs’ Claims for Refund
and Motion to Dismiss the as Applied
Challenge to the Live Entertainment Tax and

the Claims for Damages Pursuant to 42 U.S.C.

1983 (District Court Case Nos. A533273 and
A554970)

02/22/2011

Plaintiffs’ Opposition to Nevada Department
of Taxation’s Motion for Partial Summary
Judgment — Exhibit 1

Copy of the Version of Chapter 368A adopted
in 2003

12

2250-2266

02/22/2011

Plaintiffs’ Opposition to Nevada Department
of Taxation’s Motion for Partial Summary
Judgment — Exhibit 2

Assembly Bill No. 554

12

2267-2286

02/22/2011

Plaintiffs” Opposition to Nevada Department
of Taxation’s Motion for Partial Summary
Judgment — Exhibit 3

Current Codified Version of Chapter 368A

12

2287-2303

02/22/2011

Plaintiffs” Opposition to Nevada Department
of Taxation’s Motion for Partial Summary
Judgment — Exhibit 4

Texas Decision and Statute

13

2304-2329

02/22/2011

Plaintiffs’ Opposition to Nevada Department
of Taxation’s Motion for Partial Summary
Judgment — Exhibit 5

TN Attorney General Opinion

13

2330-2335

02/22/2011

Plaintiffs’ Opposition to Nevada Department
of Taxation’s Motion for Partial Summary
Judgment — Exhibit 6

United States District Court Order Dismissing
Lawsuit

13

2336-2343

02/22/2011

Plaintiffs’ Opposition to Nevada Department
of Taxation’s Motion for Partial Summary
Judgment — Exhibit 7

United States Court of Appeals for the Ninth
Circuit Memorandum Affirming Dismissal

13

2344-2346

XXV




Filing Date

Description

Vol.

Page

02/22/2011

Plaintiffs” Opposition to Nevada Department
of Taxation’s Motion for Partial Summary
Judgment — Exhibit 8

Redacted Sample Copy of Administrative
Request for Refund

13

1347-2353

02/22/2011

Plaintiffs” Opposition to Nevada Department
of Taxation’s Motion for Partial Summary
Judgment — Exhibit 9

Sample Copy of Department’s Denial of
Request for Refund

13

2354-2355

02/22/2011

Plaintiffs” Opposition to Nevada Department
of Taxation’s Motion for Partial Summary
Judgment — Exhibit 10

Sample Copy of Department’s
Acknowledgment of Appeal

13

2356

02/22/2011

Plaintiffs” Opposition to Nevada Department
of Taxation’s Motion for Partial Summary
Judgment — Exhibit 11

Nevada Tax Commission’s Order Denying
Appeal

13

2357-2359

02/22/2011

Plaintiffs” Opposition to Nevada Department
of Taxation’s Motion for Partial Summary
Judgment — Exhibit 12

Orders of Judge Togliatti, December 2, 2010

13

2360-2364

02/22/2011

Plaintiffs’ Opposition to Nevada Department
of Taxation’s Motion for Partial Summary
Judgment — Exhibit 13

Affidavit of Bradley J. Shafer

13

2365-2367

02/22/2011

Plaintiffs’ Opposition to Nevada Department
of Taxation’s Motion for Partial Summary
Judgment — Exhibit 14

Answer and Affirmative Defenses of
Defendants in Case 2

13

2368-2379

02/22/2011

Plaintiffs’ Opposition to Nevada Department
of Taxation’s Motion for Partial Summary
Judgment — Exhibit 15

NRS 372.680 Prior to the Enactment of
Nevada Senate Bill 362

13

2380-2381

XXV




Filing Date

Description

Vol.

Page

02/22/2011

Plaintiffs” Opposition to Nevada Department
of Taxation’s Motion for Partial Summary
Judgment — Exhibit 16

Nevada Senate Bill 362

13

2382-2409

02/22/2011

Plaintiffs” Opposition to Nevada Department
of Taxation’s Motion for Partial Summary
Judgment — Exhibit 17

Excerpts of Minutes, Assemb. Comm. On
Tax’n, May 6, 1999

13

2410-2418

02/22/2011

Plaintiffs” Opposition to Nevada Department
of Taxation’s Motion for Partial Summary
Judgment — Exhibit 18

Defendants’ Reply Brief Regarding Motion to
Dismiss in Federal Case

13

2419-2431

02/22/2011

Plaintiffs” Opposition to Nevada Department
of Taxation’s Motion for Partial Summary
Judgment — Exhibit 19

Excerpts of Transcript of Hearing Before the
Nevada Tax Commission on July 9, 2007

13

2432-2435

02/22/2011

Plaintiffs” Opposition to Nevada Department
of Taxation’s Motion for Partial Summary
Judgment — Exhibit 20

N.A.C. § 368A.170

13

2435-2437

02/22/2011

Plaintiffs’ Opposition to Nevada Department
of Taxation’s Motion for Partial Summary
Judgment — Exhibit 21

Excerpts of Transcript of Hearing Before the
Nevada Tax Commission on August 6, 2007

13

2438-2448

02/22/2011

Plaintiffs’ Opposition to Nevada Department
of Taxation’s Motion for Partial Summary
Judgment — Exhibit 22

Affidavit of Representatives of Plaintiffs
Produced Before the Tax Commission

13

2449-2458

02/22/2011

Plaintiffs’ Opposition to Nevada Department
of Taxation’s Motion for Partial Summary
Judgment — Exhibit 23

Excerpts of Transcript of December 9, 2010,
Hearing before Judge Togliatti

13

2459-2477

XXVi




Filing Date

Description

Vol.

Page

02/22/2011

Plaintiffs” Opposition to Nevada Department
of Taxation’s Motion for Partial Summary
Judgment — Exhibit 24

K-Kel Plaintiffs’ Reply Brief to the Nevada
Tax Commission

13

2478-2503

08/03/2011

Plaintiffs” Opposition to Nevada Department
of Taxation’s Motion for Partial Summary
Judgment on the Plaintiffs’ Claims for Refund
and Motion to Dismiss the as Applied
Challenge to the Live Entertainment Tax and

the Claims for Damages Pursuant to 42 U.S.C.

1983 and to Dismiss Case 2 for Failure to File
a Petition for Judicial Review or Alternatively
for an order that Case 2 Proceed as Judicial
Review (District Court Case Nos.: A533273
and A554970)

16

2917-2970

08/03/2011

Plaintiffs” Opposition to Nevada Department
of Taxation’s Motion for Partial Summary
Judgment — Exhibit 1

Copy of the Version of Chapter 368A adopted
in 2003

16

2971-2986

08/03/2011

Plaintiffs” Opposition to Nevada Department
of Taxation’s Motion for Partial Summary
Judgment — Exhibit 2

Department of Taxation’s Finding of Fact and
Conclusion of Law (Ruling) — October 12,
2007

16

2987-2988

08/03/2011

Plaintiffs” Opposition to Nevada Department
of Taxation’s Motion for Partial Summary
Judgment — Exhibit 3

Assembly Bill No. 554

16

2989-3007

08/03/2011

Plaintiffs” Opposition to Nevada Department
of Taxation’s Motion for Partial Summary
Judgment — Exhibit 4

Department of Taxation’s Acknowledgement
Letter of the Notice of Appeal re: Deja Vu
Showgirls of Las Vegas, LLC

16

3008

08/03/2011

Plaintiffs” Opposition to Nevada Department

16

3009-3010

XXVii




Filing Date

Description

Vol.

Page

of Taxation’s Motion for Partial Summary
Judgment — Exhibit 5

Department’s Letter re: De Novo Trial (Dena
C. James, Administrative Law Judge) May 29,
2009

08/03/2011

Plaintiffs” Opposition to Nevada Department
of Taxation’s Motion for Partial Summary
Judgment — Exhibit 6

Southern California Edison - Order Denying
Motion to Dismiss

16

3010-3013

08/03/2011

Plaintiffs” Opposition to Nevada Department
of Taxation’s Motion for Partial Summary
Judgment — Exhibit 7

United States District Court Order Dismissing
Lawsuit

16

3014-3017

08/03/2011

Plaintiffs” Opposition to Nevada Department
of Taxation’s Motion for Partial Summary
Judgment — Exhibit 8

Department of Taxation’s Motion to Dismiss
(Federal Lawsuit)

16

3018-3029

08/03/2011

Plaintiffs” Opposition to Nevada Department
of Taxation’s Motion for Partial Summary
Judgment — Exhibit 9

Department of Taxations’ Response regarding
Motion to Dismiss (Federal Lawsuit)

16

3030-3041

08/03/2011

Plaintiffs” Opposition to Nevada Department
of Taxation’s Motion for Partial Summary
Judgment — Exhibit 10

Appellees' Answering Brief - 2007-01-05

16

3042-3078

08/03/2011

Plaintiffs’ Opposition to Nevada Department
of Taxation’s Motion for Partial Summary
Judgment — Exhibit 11

Appellees' Opposition to Motion for Leave to
Supplement the Appellant Record - April 23,
3008

16

3079-3127

08/03/2011

Plaintiffs” Opposition to Nevada Department
of Taxation’s Motion for Partial Summary
Judgment — Exhibit 12

17

3128-3156

XXViii




Filing Date

Description

Vol.

Page

Defendants' Discovery Requests to Plaintiffs

08/03/2011

Plaintiffs’ Opposition to Nevada Department
of Taxation’s Motion for Partial Summary
Judgment — Exhibit 13

Southern California Edison Letter - 11-17-
2003

17

3157-3159

08/03/2011

Plaintiffs’ Opposition to Nevada Department
of Taxation’s Motion for Partial Summary
Judgment — Exhibit 14

Excerpts of Transcripts of Hearing before the
Nevada tax Commission on July 9, 2007

17

3160-3162

08/03/2011

Plaintiffs’ Opposition to Nevada Department
of Taxation’s Motion for Partial Summary
Judgment — Exhibit 15

Excerpts of Transcript hearing before the
Nevada Tax Commission on 8-6-2007

17

3163-3172

08/03/2011

Plaintiffs’ Opposition to Nevada Department
of Taxation’s Motion for Partial Summary
Judgment — Exhibit 16

Affidavits of Representatives of Plaintiffs
Produced before the Tax Commission

17

3173-3180

08/03/2011

Plaintiffs’ Opposition to Nevada Department
of Taxation’s Motion for Partial Summary
Judgment — Exhibit 17

Excerpts of Transcript of December 9, 2010,
Hearing before Judge Togliatti

17

3181-3198

11/05/2009

Plaintiffs’ Reply to Defendants’ Opposition to
Motion to Compel Discovery of Defendants
and Plaintiffs” Opposition to Defendants’
Counter Motion to Strike (District Court Case
No.: A533273)

1218-1235

11/05/2009

Plaintiffs’ Reply to Defendants’ Opposition to
Motion to Compel Discovery (A533273) —
Exhibit 1

Affidavit of Matthew J. Hoffer

1236-1242

06/20/2011

Plaintiffs’ Supplemental Brief in Reply to
Defendants’ Supplemental Response to
Plaintiffs’ Motion for Clarification of Order

15

2778-2804

XXiX




Filing Date

Description

Vol.

Page

(Without Exhibits) (District Court Case Nos.:
A533273 and A554970)

07/01/2011

Plaintiffs’ Supplemental Brief in Reply to
Defendants’ Supplemental Response to
Plaintiffs’ Motion for Clarification of Order
(District Court Case Nos.: A533273 and
A554970)

15

2815-2823

03/11/2011

Plaintiffs” Supplemental Filing in Opposition
to Nevada Department of Taxation’s Motion
for Partial Summary Judgment on the
Plaintiffs’ Claims for Refund and Motion to
Dismiss the as Applied Challenge to the Live
Entertainment Tax and the Claims for
Damages Pursuant to 42 U.S.C. 1983 (District
Court Case Nos. A533273 and A554970)

14

2531-2533

03/11/2011

Plaintiffs’ Supplemental Filing in Opposition
to Nevada Department of Taxation’s Motion
for Partial Summary Judgment — Exhibit 1
State of Nevada v. Newmont Gold Company,
District Court of Nevada, Notice of Entry of
Order and Order (Motion to Dismiss)

14

2534-2540

03/11/2011

Plaintiffs” Supplemental Filing in Opposition
to Nevada Department of Taxation’s Motion
for Partial Summary Judgment — Exhibit 2
John Lohse, DDS, et al v. State of Nevada,
District Court of Nevada, Findings of Fact,
Conclusions of Law and Judgment

14

2541-2547

03/11/2011

Plaintiffs” Supplemental Filing in Opposition
to Nevada Department of Taxation’s Motion
for Partial Summary Judgment — Exhibit 3
Affidavit of Norman J. Azevedo

14

2548-2551

03/11/2011

Plaintiffs’ Supplemental Filing in Opposition
to Nevada Department of Taxation’s Motion
for Partial Summary Judgment — Exhibit 4
Southern California Edison v. State of Nevada,
District Court of Nevada, Order Denying
Defendant’s Motion to Dismiss

14

2552-2555

03/05/2010

Receipt of Copy (Pope’s Receipt of Plaintiffs’

1547-1548

XXX




Filing Date

Description

Vol.

Page

Objection to Discovery Commissioner’s
Report and Recommendation) (District Court
Case No.: A533273)

03/07/2011

Reply to Plaintiffs’ Opposition to Defendants’
Motion for Partial Summary Judgment and
Motion to Dismiss (District Court Case Nos.
A533273 and A554970)

14

2506-2530

12/02/2008

Scheduling Order

D

664-666

12/02/2008

Scheduling Order (District Court Case No.
A533273)

D

661-663

12/01/2009

Second Amended Order Setting Civil Non-
Jury Trial

1246-1247

12/01/2009

Second Amended Order Setting Civil Non-
Jury Trial (District Court Case No.: A533273)

1244-1245

04/26/2010

Second Amended Order Setting Non-Jury
Civil Trial

1614-1615

06/23/2011

Second Supplement to Defendants’ Response
to Plaintiffs’ Motion for Clarification of Order
(District Court Case Nos.: A533273 and
A554970)

15

2805-2812

09/28/2009

Stipulation and Order for Extension of Time to
Complete Discovery and to Continue Trial
(Second Request) (District Court Case No.:
A533273)

713-777

09/28/2009

Stipulation and Order for Extension of Time to
Complete Discovery and to Continue Trial
(Second Request)

778-782

03/24/2010

Stipulation and Order for Extension of Time to
Complete Discovery (Third Request) (District
Court Case No.: A533273)

1606-1611

04/27/2010

Stipulation and Order for Extension of Time to
Complete Discovery (Third Request)

1616-1621

01/09/2007

Summons — Michelle Jacobs (District Court
Case No.: A533273)

34-36

04/09/2007

Summons — Nevada Attorney General
(District Court Case No.: A533273)

48-51

01/29/2008

Summons — Nevada Department of Taxation

281-282

01/29/2008

Summons — Nevada Department of Taxation —

275-276

XXXi




Filing Date

Description

Vol.

Page

Attorney General

01/09/2007

Summons — Nevada Department of Taxation
(District Court Case No.: A533273)

37-39

01/29/2008

Summons — Nevada State Board of Examiners

277-278

01/09/2007

Summons — Nevada State Board of Examiners
(District Court Case No.: A533273)

43-45

01/29/2008

Summons — Nevada Tax Commission

279-280

01/09/2007

Summons — Nevada Tax Commission (District
Court Case No.: A533273)

40-42

05/26/2011

Supplement to Defendants’ Response to
Plaintiffs’ Motion for Clarification of Order
(District Court Case Nos.: A533273 and
A554970)

15

2758-2760

05/26/2011

Supplement to Defendants’ Response to
Plaintiffs’ Motion for Clarification — Exhibit A
Southern California Edison - Nevada Supreme
Court Opinion (May 26, 2011)

15

2761-2776

04/29/2011

Supplement to Motion to Reconsider and to
Clarify Order (District Court Case Nos.:
A533273 and A554970)

15

2714-2718

04/29/2011

Supplement to Motion to Reconsider and to
Clarify Order — Exhibit 1
Transcript of Hearing Held March 15, 2011

15

1719-2751

04/01/2010

Third Amended Order Setting Non-Jury Civil
Trial (District Court Case Nos.: A533273)

1612-1613

11/13/2008

Transcript — Defendant’s Motion for Summary
Judgment — Entered 01/13/2012 (District
Court Case No. A533273)

616-660

07/31/2008

Transcript — Defendants Department of
Taxation, Nevada Tax Commission, and
Nevada State Board of Examiners’ Motion to
Dismiss/and Motion for Preliminary
Injunction — Entered 08/13/2008 (District
Court Case No. A533273)

457-490

08/23/2011

Transcript — Hearing on Defendant’s Motion
for Partial Summary — Entered 10/24/2011
(District Court Case No.: A533273)

18

3519-3550

11/08/2011

Transcript — Hearing on Defendant’s Motion

20

3844-3869

XXXl




Filing Date

Description

Vol.

Page

for Partial Summary Judgment — Entered
12/14/2011 (District Court Case No.:
A533273)

03/15/2011

Transcript — Hearing on Motions — Entered
04/13/2011 (District Court Case No.:
A533273)

14

2560-2591

12/28/2010

Transcript — Matters/Request of Court —
Entered 01/13/2012 (District Court Case Nos.
A533273 and A554970)

11

2002-2018

12/09/2010

Transcript - Plaintiff’s Motion for Preliminary
Injunction/Separation of Powers Issue,
Discovery Issues; and Trial Scheduling Issues
— Entered 02/25/2011 (District Court Case
Nos.: A533273 and A554970)

10

1778-1843

08/12/2010

Transcript - Plaintiffs” Objection to the
Discovery Commissioner’s Report and
Recommendation Regarding Plaintiffs’
Motion to Compel Discovery of Defendant /
Nevada Department of Taxation’s Opposition
to Plaintiff’s Objection to the Discovery
Commissioner’s Report and Recommendation
Re: Plaintiffs’ Motion to Compel Discovery of
Defendants and Counter Motion to Strike —
Entered 01/13/2012 (District Court Case No.:
A533273)

10

1706-1769

01/13/2011

Transcript — Request of Court (Transferring
Case to Judge Gonzalez) — Entered 02/25/2011
(District Court Case Nos. A533273 and
A554970)

11

2026-2045

02/10/2011

Transcript — Status Check — Entered
02/22/2011

12

2138-2188

05/15/2007

Verification of D. Westwood (District Court
Case No.: A533273)

109-111

05/15/2007

Verification of D.l. Food & Beverage (District
Court Case No.: A533273)

121-123

05/15/2007

Verification of Daja VVu Showgirls (District
Court Case No.: A533273)

106-108

05/15/2007

Verification of Don Krontz (District Court

118-120

XXXiii




Filing Date | Description Vol. | Page
Case No.: A533273)

05/15/2007 | Verification of K-Kel (District Court Case 1 124-126
No.: A533273)

05/15/2007 | Verification of Olympus Garden (District 1 112-114
Court Case No.: A533273)

05/15/2007 | Verification of Shac (District Court Case No.: |1 115-117
A533273)

05/15/2007 | Verification of the Power Company (District |1 103-105
Court Case No.: A533273)

01/28/2009 | Verified Amended Complaint (A533273) — 4 704-720
Exhibit 1
Chapter 368A

01/28/2009 | Verified Amended Complaint for Declaratory | 4 689-703
and Injunctive Relief, Damages, and Attorney
Fees and Costs (District Court Case No.:
A533273)

12/19/2006 | Verified Complaint (A533273) Exhibit A 1 17-33
Chapter 368A

12/19/2006 | Verified Complaint for Declaratory and 1 1-16

Injunctive Relief, Damages, and Attorney Fees
and Costs (District Court Case No.: A533273)

XXXV
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FLLLLS

STATE OF NEVADA

County of Clark

BLAKE A. DOERR, being first doly sworn, deposes and says a3 follows:

S

L

AFFIDAVIT OF BLAKE A. DOERR

S I PP FTFFEEFFFFFFFrFFFFFrrrrFFFrrrrrre.

TN T S

FEFFFIIIL

Biake A, Doerr is licensed 1o practice law in the state of Nevada and 1s employed with the State
of Wevada as Deputy Attorney Uenergl;

Upon receiving the Plaintiffs request for written discovery, { immediately contscted the
Plaintiff’s attorney, Mr. Matthew Hoffer and requested an extension of time ¢ produce the
requested discovery because the Plaintiff' s request was extremely large and becanse the requests
had been served just thirty days prior to the close of discovery. ”
Shortly thereafier, Mr. Hoffer contacted me and requesied that the Department of Taxation
stipulate {0 a continuation of discovery and a continuation of the irial date because Mr, Shafer

was geing to need o have a surgical procedure which would prevent him from traveling to

Nevada 1o {ake depositions.

FEFFFFFFFEE,

My, Hoffer and I agreed {o the extension for production of the discovery (until July 3, 2008} and Es:
the continuation of the discovery dates and the trial, This was memorialized in the Stipulation
and Ovder for Extension of Time to Complete Discovery (First Request).

Prior 1o July 3, 2008, [ contacied My, Hoffer and again requested an extension of time to
produce the requested documents. Mr. Hoffer agreed and expressed his concern that he needed
the opportunily o review all of the documents before conducting any depositions, § assured Mr.
Haoffer that 1 would allow him every lenlency in conducting the depositions, that 1 would

comsider the original notice of depositions as the timely notice, that I would produce additional

witnesses for depositions if upon review of the documents, he determined that other wiknesses
may have relevant information because he had allowed me gvery leniency in providing the
documents.

1
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16,

11

Upon receiving the documents, Mr, Hoffer contacted me and communicated to me that he was
disappointed with the extent of redaction that the documents contained.

Several phone calls took place between Mr, Hoffer and me before the Motion to Compel was
filed.

In one of those conversations, Mr. Hoffer asked 1111 would be possible to enter inlo Protective

(rrder whereby his fiym would be allowed to review the unredacted documents but not provide

them o his cliends, Afier consuliation with my clent, I determined that the law does not pmviﬂeg

for such a disclosure and advised Mr. Hoffer accordingly.

In another conversation, Mr. Hoffer and | discussed my position that [ could not produce the
unredacted documents without a court order. Mr, Hoffer expressed his concern ahout discovery
concluding before he could thoroughly review the documents and take the appropriate |
depositions. Given the fact that Mr. Hoffer had been agrecable with me throughont thess

proceedings, | agreed to stipulate 1 continuing the close of discovery and trigl date for the

Since the original request for Production of Documents, Mr. Hoffer and [ communicated

regularly on the status of the productivn. The communications always ended up in an agreement |

and any request for extension on my behall was abways granted. In exchange, I expressed many
times that { would do everything in my powsr to provide additional docwments and provide for
deposttion of any relevant witnesses.

In the final conversation before this Motion was filed, Mr. Hoffer pomnied out {o me a document
which conisined the name of an emiplovee of the Department which had been redacted. 1 agresd |
that the name should not have been redacted. My, Hoffer and [ agreed that he would review the
production thoroughly and that he would provide me with a list of what he believed should not
have been redacted and [ agreed {0 review his reguest and produce anything which was not
privileged but had been inadventently redacied. Mr. Hoffor never conumnunicated with me after

that fime.

FURTHER AFFIANT SAYETH NAUGHT

X

P
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Dated this 19% Day of October, 2009,

Blake A. Doery
Notary Public
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8 i To before me this 19™ day of October, 2009.
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g}“ATE BOARD OF EXAMINERS, and

[

RPLY

| WILLIAM H. BROWN, ESQ.
Nevada Bar No.: 7623
SULLIVAN BROWN

330 South Third Street, Ste. 860
Las Vegas, NV 89101
Telephone: (702) 366-9311
Facsimile: (702) 336-9371
Counsel for Plaintiffs

BRADLEY J. SHAFER,
Michigan Bar No. P36604*
SHAFER & ASSOCIATES, P.C.
3800 Capital City Blvd., Suite #2
Lansing, Michigan 48906-2110
Telephone: (517) 886-6566
Facsimile: (517) 886-6565
Co-Counsel for Plaintiffs
*Admitted Pro Hac Vice

DEJA VU SHOWGIRLS OF LAS VEGAS,
L.L.C., d/b/a Deja Vu Showgirls, LITTLE
DARLINGS OF LAS VEGAS, L.L.C., d/b/a
Little Darlings, K-KEL, INC., d/b/a Spearmini
Rhino  Gentlemen’s  Club,  OLYMPUS
GARDEN, INC., d/b/a Olympic Garden,
SHAC, L.L.C. d/b/a Sapphire, THE POWER|
COMPANY, INC., d/b/a Crazy Horse Too
Gentlemen’s Club, D. WESTWOOD, INC.,
d/b/a  Treasures, and D.I. FOOD &
BEVERAGE OF LAS VEGAS, LLC, d/b/a

Scores,

Plaintiffs,
Vs.

NEVADA DEPARTMENT OF TAXATION,
UNEVADA TAX COMMISSION, NEVADA

ICHELLE JACOBS, in her Official Capacity
nly,

n
J

Defendants.

DISTRICT COURT

CLARK COUNTY, NEVADA

Case No.: A533273
Dept. No.: IX

PLAINTIFFS’ REPLY TO
DEFENDANTS’ OPPOSITION TO
MOTION TO COMPEL

DISCOVERY OF DEFENDANTS AND
PLAINTIFFS’ OPPOSITION TO
DEFENDANTS’ COUNTER MOTION
TO STRIKE

BEFORE THE DISCOVERY
COMMISSIONER

Date of Hearing: November 13, 2009
Time of Hearing: 9:30 a.m.
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MEMORANDUM OF POINTS AND AUTHORITIES

[

I. DEFENDANTS DID NOT ADEQUATELY RESPOND TO PLAINTIFFS’
REQUEST FOR DOCUMENTS.

Initially, Plaintiffs wish to point out that Defendants’ arguments regarding the timing of
the discovery requests, and that some of the information requested by Plaintiffs was available
online, are irrelevant to Plaintiffs’ motion to compel Defendants to produce relevant responses
to discovery requests.

The requests cited on pages 5-6 of Defendants’ Opposition go to the heart of Plaintiffs’

=R - T Y N

argument that the LET is unconstitutional, and most certainly are “reasonably calculated to

—_
]

lead to the discovery of admissible evidence.” This was the reason for the discussion of

—
r

Plaintiffs’ constitutional challenges on pages 5-10 of the Motion to Compel, which Defendants

—
(¥e

seek to strike. Plaintiffs do not want the Discovery Commissioner to decide the merits of the

—
=Y

case, but want the Discovery Commissioner to understand the reasons why Plaintiffs contend

—
Lh

the LET is unconstitutional and how the requested discovery is not only relevant, but central to

—_—
-~ N

that argument.

—
o0

In order to demonstrate that the LET is unconstitutionally applied to establishments that

—
\D

present adult entertainment, Plaintiffs have to be able to demonstrate what types of businesses

[ ]
o

are paying what portion of the LET. The very nature of Plaintiffs’ argument requires that

[SP B o
P

information to be disclosed by the Defendants.

3]
(e

If there is some way to avoid disclosing the actual reports and returns, but yet allow

[
=9

Plaintiffs to see which types of entities are paying which portion of the LET, Plaintiffs would

[\
Lh

not require to see actual returns. Further, Plaintiffs do not require information such as actual

)
(=

general tax returns, trade secrets, taxpayer identification numbers, or actual amounts of moneys

[
00 =3

received by individual businesses. In order to show that the LET is, in fact, disproportionately

2
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paid by constitutionally protected adult entertainment businesses, this information must be

[a—

disclosed by the Defendants. Merely un-redacting some of the charts that contain this
information may serve this purpose.

Defendants make the ridiculous assertion that “many of the documents requested were
available from Plaintiffs themselves, as there are eight gentlemen’s club Plaintiffs who should
have filed LET tax returns for many years. While the Department is prohibited from divulging

taxpayer information, the Plaintiffs are free to share their LET tax information with each

e - - T L N * L N A *

other.” Opposition, p. 6. Of course, the Plaintiffs know how much LET they paid over the

P
o

years, and have provided that information to their counsel, why would they seek that

[a—y
P

information from Defendants? Once again, the Defendants are missing the point. Plaintiffs

P
[\ ]

wish to show that they are not the only adult entertainment establishments paying the LET, and

—
W

that the majority of the non-gaming LET is being paid by those adult entertainment

.
Lh

establishments in violation of the Constitution.

)
joa

Further, it is absurd for the Department to argue that because Chapter 368A does not

.
~J

contain a provision that discusses a protective order, that one cannot be entered into in this

.
o0

case. 1f every protective order had to be specifically provided for in a statute or regulation, very

B
o ND

little, if any, information could ever be discoverable in any case involving sensitive

o
—

information. It is not as if Plaintiffs are requesting individual social security numbers,

[
[

residential or family information, or trade secrets, all of which can be discoverable under

3
w

protective orders.

NN
LV T <

A. IT IS POSSIBLE FOR DEFENDANTS TO PROVIDE THE INFORMATION,
PLAINTIFFS SEEK.

bJ
=}

Defendants try to use Tidvall v. Eighth Judicial District Court, 91 Nev. 520, 525, 539

[ I
o0 -

P.2d 456, 459 (1975) to bolster their contention that they are statutorily prohibited from
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revealing the requested information, but fail to acknowledge that the statute in that case did not
provide for any exceptions, unlike Chapter 368A. See Plaintiffs” Motion to Compel, p. 15-17.
In fact, the Defendants acknowledge and cite to the exceptions on page 8-9 of their Opposition,
but claim that the “statute is not a privilege statute which the Department may invoke, or the
taxpayer may waive; it is a statutory prohibition which cannot be violated.” That is all well
and good, but the LET contains express exceptions, which Plaintiffs contend apply to this
particular case. Motion to Compel, pp. 16-18. As Plaintiffs have already established, these
lawsuits fall under the exception in NRS 368A.180(2)(a), as they are actions pursuant to the
provisions of Chapter 368A, and the documents are directly involved in the action or
proceeding. See discussion in Section IL, infra.

Further, the exception which Defendants actually rely on in their Privilege Log (Def.
Ex. A), NRS 368A.180(2)(c), instead of the general privilege, does not limit Defendants in the
manner they claim. Opposition, p. 8. Defendants certainly could prepare statistical information
showing what fypes of businesses pay how much of the LET without identifying the actual
individual (or even really the business name) or the documents used in obtaining the statistical
information. That is the exactly the type of disclosure the statute appears to exclude from the
general privilege.

Defendants’ reliance on NRS 372.750 (Opposition, p. 9), is inapplicable as it involves

sales and use taxes, and not taxes on constitutionally protected expression. The United States

Supreme Court has upheld a “generally applicable sales and use tax,” which “applies neutrally

to all retail sales of tangible personal property,” finding that:
We have here something quite different, for example, from a tax
on the income of one who engages in religious activities or a tax

on property used or employed in connection with those activities . .
. a preacher is not ‘free from all financial burdens of government,

4
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including taxes on income or property’ and, ‘like other citizens,
may be subject to general taxation.

Jimmy Swaggart Ministries v. Board of Equalization, 493 U.S. 378, 386-387, 389 (1990)
(emphasis in original). The LET is not a generally applicable sales and use tax such as the kind
of tax subject to NRS 372.750, it is a limited tax which is solely restricted to expression
protected by the First Amendment.

Additionally, Defendants’ citation to the general federal taxpayer confidentiality
statute is not persuasive. Certainly, there is a general presumption of confidentiality of
taxpayer information. However, Defendants would have this Commissioner believe that not
one single document containing taxpayer information has ever been used in any type of
litigation in the history of this country. That is the purpose of protective orders. If the
information is relevant to the proceeding, which it certainly is here, it should be disclosed, and
if confidentiality is an issue, an appropriate protective order will maintain the confidentiality of
the information contained therein. Plaintiffs are more than willing to stipulate to the entry of
such a protective order.

Defendants attempt to rely on NRS 49.025 to justify their failure to fully respond to
discovery requests. Opposition, pp. 10-11. As Plaintiffs mentioned in their initial motion,
under NRS 49.025, a “public officer or agency to whom a return or report is required by law to
be made has a privilege to refuse to disclose the return or report if the law requiring it to be

made so provides.” Here, the law requiring the report to be made is Chapter 368A, which does

provide that certain documents are privileged and confidential, but also contains specific

exceptions under which the information requested could have been disclosed. See NRS

368A.180(a) and (c).
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Regardless, Defendants only asserted the privilege under NRS 49.025 in regards to the
documents disclosed in Exhibits L and S, which contained the LET Tax received from 2004-
2008 and the LET tax information for LCB, respectively. Therefore, it cannot be asserted for
the documents excluded or redacted in Exhibits A, E, G, H, I, J, K, M, N, R, T, EE, FF and IL

The discussion of the general attorney-client privileges (Opposition, p. 11-12) is
misplaced, as Plaintiffs are not seeking confidential communications between the Department
and Commission, and the Attorneys General who represent them. Nor did Plaintiffs object to
the documents excluded or redacted pursuant to attorney-client privilege, which was only
asserted regarding the documents disclosed in Exhibits Y, EE, and FF, which contained public
notices. These privileges also cannot be asserted for the documents listed above.

B. PLAINTIFFS ARE NOT REQUESTING THE DEFENDANTS TO ACT
OUTSIDE THEIR STATUTES AND/OR REGULATIONS.

Defendants’ argument on page 13-14 of their Opposition, regarding the threat of
repercussions to Plaintiffs is completely inappropriate to the instant motion regarding
discovery and should be struck in its entirety. Defendants claim (Opposition, p. 14) that they
made an effort to be accommodating, which is laughable. Defendants redacted any
information that could possibly prove Plaintiffs’ contention that the LET is aimed
unconstitutionally at adult entertainment establishments, who pay the majority of the non-
gaming portion of the LET. At the very least, Defendants could have provided the type of
business without even giving the specific taxypayer identity, and could have given the yearly
amounts of LET paid by each business entity without disclosing actual tax documents, but they

did not even do that.

6
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C. THE DEFENDANTS’ DISCOVERY RESPONSES DO NOT COMPLY
WITH THE NEVADA RULES OF CIVIL. PROCEDURE

The Defendants argue on pages 14 - 17 of their Opposition that Plaintiffs’ discovery
requests do not comport with NRCP 26(b). These arguments are not applicable to the issues
addressed by the instant Motion to Compel.

1. The information Plaintiffs seek is not obtainable from another source

(=T . B o Y T - SR VR R o8

Defendants claim that “a considerable amount of the information requested by the Plaintiffs

—
o

is available from the Internet, from the Legislative Counsel Bureau, and from the Plaintiffs

[
[

themselves.” Opposition, p. 15. However, the information that is available online is not the

Y—
12

information that Plaintiffs wish to compel Defendants to provide. Had information regarding

f—
N

which businesses are paying what portion of the LET been available online, Plaintiffs certainly

(=
wh

could have obtained it. Defendants, however, spent a considerable amount of their Opposition

—
(o

arguing that they cannot provide ANY information on the businesses paying the LET, including

e
[ - IS |

simply disclosing what fype of businesses are paying the LET. The breakdown of which types

e
O

of businesses are paying which portion of the non-gaming LET is not something that can be

[y~
<

obtained online.

3]
—

Again, Defendants’ argument that the Plaintiffs could have shared the information

|5 B ]
WM

regarding their payment of the LET to satisfy their own discovery requests is absurd. Of

)
LY

course, the Plaintiffs’ counsel are aware of how much LET each Plaintiff is paying, and their

o
wn

seating capacities. Plaintiffs wish to know how many other businesses are paying the non-

]
[*,

gaming portions of the LET, whether or not those businesses present adult entertainment, and

)
e |

which businesses have been exempt from paying the LET. That information obviously cannot

bJ
=]
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be obtained from the Plaintiffs themselves or from the internet, and Defendants’ argument to
the contrary should be completely disregarded.

2. The timing of discovery is irrelevant.

Defendants argue that the timing of Plaintiffs’ discovery requests somehow excuses their
failure to disclose relevant information. Opposition, p. 2. If there was a problem with the
timing of the discovery requests, Defendants should have raised that issue when they were
served with the requests and not in response to a Motion to Compel. Further, this case has not
been without action the entire two and a half years it has been pending. There are three
motions pending before the Court, Defendants® motion to dismiss and motion for summary
judgment, both of which had the potential to completely dispose of this case, as well as
Plaintiffs’ motion for preliminary injunction. The timing of the requests have nothing to do
with Defendants’ refusal to disclose pertinent un-redacted documents, and if Defendants
needed more time to fully respond, they only had to ask, as Plaintiffs have obviously been
accommodating in the past.

3. Plaintiffs’ requests are not unduly burdensome or expensive and are completely
necessary to the case.

Next, Defendants allege that the information Plaintiffs have requested is not relevant to the
issue of whether the statute is constitutional. Once again, Defendants miss the point. Plaintiffs
assert that the LET is facially unconstitutional (and unconstitutional as applied to Plaintiffs) not
only because it impermissibly taxes protected expression, but because it is aimed mainly at
adult entertainment establishments, by virtue of the exceptions and exemptions contained in
Chapter 368A. Plaintiffs set forth their constitutional arguments in their Motion to Compel to
assist the Discovery Commissioner in understanding how the requested information is

necessary to this case, and will not re-iterate those arguments here. See Motion to Compel, pp.
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5-10. Review of those arguments shows that obtaining information regarding the exact types

[a—y

of businesses paying the LET, just how much of the overall LET those businesses are paying,
which types of businesses have been exempted from paying the LET, and whether the 2005

amendments to the LET were targeted at adult entertainment establishments, are necessary to

Plaintiffs’ facial and as applied challenges.

Defendants then attempt to claim that some of their exhibits provide the information

requested by the Plaintiffs. Opposition, p. 17. Review of the cited exhibits demonstrates that

O 00 =~ N h B W N

this is not the case. Defendants’ Exhibit H (Exhibit C to their Opposition) is completely

—
o

redacted except for the categories, therefore Plaintiffs cannot see what portion each business

[a—y
[a—

pays of the LET, or if it was simply just a one-time event, as the headings indicate that the list

—
[N

is of a “Business/Event.” Furthermore, that information was compiled in March 2005, which is

e —
£ LD

before the amendments were made to the LET to target adult entertainment clubs, and not any

—
LA

other tax years. Defendants’ Exhibit L (Exhibit D to their Opposition) is completely redacted

—
=

except for the total cumulative amount of LET paid by all businesses for that year. That

J—
-]

information is useless unless Plaintiffs are able to determine what types of businesses paid

—
oo

what portion of that total amount. Additionally, Exhibit L is missing data for 2003, July-

b =
S ND

December 2004, January-June 2005, and 2008, something that Defendants did not address.

[\
i

Finally, Defendants claim that Exhibit O (Exhibit E to their Opposition) provided the

[N
[y

information Plaintiffs requested, when that is not true. Exhibit O contained an analysis of all

NI
(S

types of taxes paid to the State of Nevada from 2005 through 2008 (as well as a forecast for

NN
w5

future years), and the only information regarding the LET is simply the total amount of LET

[\
(=

that was paid to the State in that particular year, and the percent of increase/decrease from the

[\ ]
-~

prior years. That is completely irrelevant to the issue of what portion of the LET was paid by

b
=]
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what businesses, and does not include any information for 2003 or 2004. It does not matter
that Defendants have disclosed to Plaintiffs the total amount of LET paid in any given year, or
that Plaintiffs know how much LET they each paid, their constitutional challenges involve just
what percent of the LET is paid by adult entertainment establishments for each tax year, and
what types of establishments have been exempt from paying the LET.

4. Defendants did not respond to requests for information for all years

Defendants respond to Plaintiffs’ contention that information was not provided for all of
the tax years (2003 — 2008) by making this odd assertion: “The requests for production were
forwarded to the Department, and although it may appear that much of the information
provided was related to 2004, this is the information that was provided.” Opposition, p. 18.
The list of documents produced by Defendants set forth on page 18, lines 4-16, of their
Opposition does not provide the information that appears to be missing from the disclosures
discussed in Plaintiffs’ motion (p. 14). Regardless, the majority of those documents
Defendants claim are responsive for the other tax years are redacted to the point of non-
responsiveness.

There was more than one discussion between Mr. Doerr and Mr. Hoffer, and several
emails. There was more discussed than just the one redacted signature as evidenced by Mr.
Hoffer’s affidavit and the attached email chain. See Exhibit 1 hereto. Regardless, the topic of

conversations and/or emails has no bearing on the fact that the Defendants failed to produce

documents for every tax year requested. If, for some reason, documents existed for only one or

two tax years, and were not prepared for other tax years, that explanation could have been

included in Defendants’ discovery responses.

10
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D. DEFENDANTS FAILED TO OPPOSE PLAINTIFFS’ARGUMENT
REGARDING SEVERAL DISCOVERY DEFICIENCIES.

[u—y

On page 13 of their Motion to Compel, Plaintiffs stated that Defendants failed to
provide information and/or documents regarding entities, persons, businesses, or classes that
have requested to be exempt from the LET, and that Defendants referenced a non-existent
Exhibit AAA. Defendants did not address these assertions in their Opposition, therefore an
order should be issued compelling Defendants to provide that information and/or documents.

Further, there should be no problem disclosing which entities were granted exemptions from

o T - R = ¥ 7" B 2

the LET as those entities did not submit any reports and/or returns regarding the LET, and

—
- O

could not be covered under the provisions {erroneously) relied upon by Defendants.

ot
oS

II. DEFENDANTS DID NOT FULLY RESPOND TO PLAINTIFFS’
INTERROGATORIES

e
LFS.

J—
N

Defendants assert the same statutes, NRS 368A.180 and NRS 49.025, to support their

P
Ln

refusal to provide the relevant answers to Plaintiffs’ interrogatories. Opposition, p. 19-23.

—
~] O

Further, Defendants summarily claim that the exceptions specifically provided for in NRS

P
o0

368A.180(2)(a) are inapplicable to this case.

h =]

However, the cases relied upon by the Defendants only serve to support Plaintiffs’ position.

=]
<

In Shell Petroleum, Inc. v. United States, 47 Fed.Cl. 812 (2000), the Court examined the

NN
[\

interpretation of the term “directly related” under 26 U.S.C. § 6103, noting that “the statute

N
(Ve

itself does not require that the taxpayer requesting discovery be ‘directly related’ to the

[\
N

taxpayer whose returns are being sought.” /d. at 816.

[ o]
wh

The Court in Shell recognized that in order to interpret the meaning of “directly related,”

[\
()

the intent of the legislature in enacting the statute must be examined, and held that § 6103 was

|5 S o
[~ R |

enacted to prevent “use of information contained in tax returns for purposes of political

11
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advantage and intimidation.” Id. at 817-818. Further, the Court found that the exception was
enacted to permit the development of “evidence pertaining directly to the tax liability of a
taxpayer.” Id. at 818.
In applying its definition of the exception, the Court held that in camera disclosure of the
information was permitted to determine its applicability to the case:
There is no evidence whatsoever that the Plaintiff is seeking the information for
political gain. Rather, it appears that the Plaintiff is seeking third party taxpayer
information that may assist it in resolving an issue in this case. Hence, disclosure of
the Section 43 certificates to the Plaintiff would not interfere with the animating
purpose of the statute: to prevent misconduct in the political realm.
Shell, 47 Fed.Cl. at 818. The other case cited by Defendants also acknowledges this
interpretation, holding that the “tax return’s contents must be germane to an element of the
claim, not simply be used to impeach a witness’ credibility, and must apply to the specific

taxpayer’s liability, not analogous third parties’. We find Shell Petroleum’s reasoning

persuasive and agree that these criteria are appropriate.” Unired States v. The Northern Trust

Company, 210 F.Supp.2d 955, 957-958 (N.D.1ll 2001).

In the case at bar, the breakdown of what types of businesses are paying what portion of the
LET for each tax year, is not only germane to an element of Plaintiffs’ claim, but goes right to
the heart of Plaintiffs’ contention that the LET is an unconstitutional tax, in that Plaintiffs are
paying the majority of the non-gaming portion of the LET, and that the exemptions contained
in Chapter 368A render the LET unconstitutional for being targeted specifically at the content
of constitutionally protected entertainment. Whether or not Plaintiffs are liable to pay the LET
is at issue here and the information sought is directly applicable. Plaintiffs are not seeking this
information to impeach a witness or for political gain, they simply want to demonstrate that

they are not liable to pay an unconstitutional tax.

12
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Further, Shell supports Plaintiffs’ offer to stipulate to the entry of a protective order that
would preclude the individual Plaintiffs from seeing the tax documents of their theoretical
competitors, which Defendants claim is not an option (Opposition, pp. 6-7). In response to the
concerns of one of the companies whose tax documents were going to be reviewed by the
Court and possibly disclosed to a competitor, the Court in Shell held, “there is no reason why,
at least in theory, disclosure could not be limited under seal or protective order to the Plaintiff’s
counsel.” Id. at 820.

The Defendants next claim that the Nevada exception is more narrow and requires the third
party to be directly “involved” to overcome the confidentiality and privilege provision.
Opposition, p. 22. The exception actually states that no confidentiality issue or privilege exists

if the “testimony or the records, files or information, or the facts shown thereby, are directly

involved in the action or proceeding.” NRS 368A.180(2)(a) (emphasis added). The taxpayer
does not have to be “directly involved,” but rather the information, or - - more crucial to this
claim - - the facts shown thereby, have to be directly involved in the action. Plaintiffs have
demonstrated why they are seeking this information and how it is central to their claims, and
clearly falls under this exception.

Defendants’ claim that Plaintiffs relied on Tidvall to show that the banking information is
somehow more confidential than taxpayer information is not entirely accurate. Opposition, pp.
22-23. Plaintiffs cited Tidvall to show that because there was an absolute privilege without any
exceptions, there was no choice regarding the disclosure, which is different than Chapter 368A,
which has several exceptions contained within its confidentiality provision. Defendants fail to

acknowledge that the privilege contained in Chapter 368A is not absolute as it was in Tidvall

because the Legislature provided for these exceptions in Chapter 368A which apply to this

13
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lawsuit. Plaintiffs are not looking to view the general tax returns for each business paying the
LET, nor confidential business information, they only seek to know how much LET an
establishment has paid each tax year so it can be compared to the total LET paid to the State of
Nevada, and what type of business the entity conducts to see if it presents sexually oriented
entertainment. This information that Plaintiffs seek falls under both the “directly involved”
exception in NRS 368A.180(a) and the statistical information exception in NRS 368A.180(c).
Finally, if Defendants are going to persist in claiming that the title of “live entertainment
tax examiner” does not exist within the Department of Taxation (Opposition, p. 20), perhaps a
change needs to be made to the LET forms (attached as Exhibit 6 to Plaintiffs’ Motion to

Compel), which clearly identify such an individual by that specific title.

III. SANCTIONS ARE APPROPRIATE

Plaintiffs rely on their request for sanctions and attorneys’ fees in their Motion to Compel
(p. 21-22). However, Defendants’ accusation that Plaintiffs did not meet and confer in good
faith prior to the filing of this Motion to Compel is inaccurate. Several telephonic conferences
were held and emails were exchanged regarding this Motion, as set forth in the Affidavit of
Matthew J. Hoffer, attached hereto as Exhibit 1. Further, Defendants refused to produce
information that was clearly subject to the exceptions contained in NRS 368A.180(2)(a) and

(c), despite being notified by Plaintiffs of those exceptions.

IV.DEFENDANTS MISCONSTRUE PLAINTIFFS’ MOTION TO STRIKE.

Defendants completely misrepresented Plaintiffs’ motion to strike, claiming that Plaintiffs

are seeking to strike Exhibits A and B to the Department’s Opposition to Plaintiffs’ Motion

for Preliminary Injunction. Opposition, pp. 25-26. Contrary to Defendants’ assertion,

14
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Plaintiffs requested that if the Defendants are not compelled to produce the disputed
information, the Court should “strike those pertions of Defendants’ Opposition to Plaintiffs’
Motion for Preliminary injunction relying on” Exhibits A and B thereto. Motion to Compel,
p. 21. Plaintiffs did not request the Court to strike those exhibits, or the information contained
in those exhibits, they simply wanted the data that the State used to compile the documents
contained in those exhibits. If, however, the Defendants were not going to produce that data,
and this Court was not going to order the Defendants to produce the requested documents,
Plaintiffs felt that legal precedent and fairness dictated that the Defendants should not be able
to make an argument based on documents that they refuse to substantiate.

V. DEFENDANTS’ MOTION TO STRIKE IS UNNECESSARY.

Obviously, the Plaintiffs did not include the discussion regarding their constitutional
challenges to the LET in their Motion to Compel in order for the Discovery Commissioner to
decide the merits of those arguments. Defendants’ assertion to the contrary is absurd. Since
the Discovery Commissioner has not seen any of the various pleadings that have been
submitted in this litigation since its inception (motions to dismiss, for summary judgment, and
for preliminary injunction), Plaintiffs wished to provide a summary of their constitutional
challenge so that the Discovery Commissioner can better understand why the Plaintiffs are

entitled to the information they seek by way of their Motion to Compel. Plaintiffs request that

Defendants’ motion to strike be denied as Plaintiffs did not offer that briefing for the purpose

asserted by the Defendants, and most certainly were not seeking a decision on the merits from

the Discovery Commissioner.
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VI.CONCLUSION

For the above reasons, and the reasons contained in their initial Motion to Compel,
Plaintiffs seek from this Honorable Court an order:

(1 Compelling the Department to immediately submit to the Plaintiffs, within ten
(10) days of the entry of this Court’s order, the Department’s answers to the
challenge interrogatories, and to produce within that same time all the un-
redacted items and documents requested, all without objection;

Denying Defendants’ motion to strike page 5 line 12 through page 10, line 7 of
Plaintiffs’ Memorandum of Points and Authorities in support of their Motion to
Compel;

Sanctioning the Department for failing to comply with discovery, by awarding
Plaintiffs their costs and attorney fees for having filed this motion; and, in

addition and alternatively,

16

Appellants' Appendix




(4 Striking the portion of Defendants’ Opposition to Plaintiffs’ Motion for

[a—y

Preliminary Injunction that relies upon information the Department now refuses

to produce (attached to the Department’s Opposition as Exhibits A and B)

DATED this 5™ day of November, 2009.

Respectfully submitted,

Wé{
BY: W .
WILLIAM H. BROWN, ESQ.

Nevada Bar No.: 7623

SULLIVAN BROWN

330 South Third Street, Ste. 860
Las Vegas, NV 89101
Telephone: (702) 366-9311
Facsimile: (702)336-9371
WBrown@SullivanBrown.com

Counsel for Plaintiffs
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BRADLEY J. SHAFER,
Michigan Bar No. P36604*
SHAFER & ASSOCIATES, P.C.
3800 Capital City Blvd., Suite #2
Lansing, Michigan 48906-2110
Co-Counsel for Plaintiffs
*Admitted Pro Hac Vice
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CERTIFICATE OF SERVICE

I hereby certify that on the 5™ day of November, 2009, the foregoing PLAINTIFFS’

REPLY TO DEFENDANTS’ OPPOSITION TO MOTION TO COMPEL DISCOVERY
OF DEFENDANTS AND PLAINTIFFS’ OPPOSITION TO DEFENDANTS’ COUNTER
MOTION TO STRIKE was served on the party(ies) by faxing a copy and mailing of same in
the United States mail, postage prepaid thereon, addressed as follows:

Catherine Cortez Masto

Attorney General

David J. Pope

Sr. Deputy Attorney General

Blake A. Doerr

Deputy Attorney General

555 E. Washington Ave., Suite 3900
Las Vegas, NV 89101

Facsimile: (702) 486-3420

Attorneys for the Nevada Defendants

18

Appellants' Appendix




EXHIBIT 1

Appellants' Appendix Page 1236




AFFIDAVIT OF MATTHEW J. HOFFER

STATE OF MICHIGAN )
) s8.
COUNTY OF CLINTON )
MATTHEW J. HOFFER, being first duly sworn, deposes and says as follows:
1. Attached as Exhibit A hereto is a true and accurate copy of the email chain exchanged

between Blake Doerr, counsel for Defendants in this action, and myself, as referenced in

my affidavit of September 30, 2009.

On or about September 1, 2009, I had a telephone conversation with Mr. Doerr regarding

Plaintiffs’ impending motion to compel discovery. During that conversation I identified
two curious redactions in Defendants’ discovery disclosures. The redactions identified
were the name of the “Revenue Officer III” in documents DV000195 and DV000198. 1
asked why this information was redacted, as it might identify bersons with knowledge of
information relevant to Plaintiffs’ claim and whom Plaintiffs might wish to depose. Mr.
Doerr could not recall at that time specifically why that information was redacted.

Mr. Doerr and I then generally agreed that to the extent that I could identify similar
redactions, we would attempt to résolve those redactions. However, based on my
subsequent review of the documents, I did not identify similar redactions, where the
name of a person unmistakably identified as an agent or c;nployee of the Defendants was
redacted, so I did not pursue the matter further.

It was never discussed that resolving these few minor redactions would in any way delay
or prevent the filing of Plaintiffs’ impending motion to compel. To the contrary, it was

made clear 1o me by Mr. Doerr that, absent a court order, the Defendants would not be
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producing any information regarding other taxpayers, even including aggregate/statistical
information regarding taxes paid. This was my understanding of Mr. Doerr’s email of
August 21, 2009 (attached as Exhibit A).

It is my understanding that the last paragraph on page 4 of Defendants” Opposition is
regarding a conversation between Mr. Doerr and 1. During that conversation [ explained
to Mr. Doerr that Plaintiffs were willing to enter into a protective order to shield the
requested taxpayer information from the public and from our clients. This is a sentiment
that I also expressed in my emails of August 19, 2009, and August 21, 2009 (attached as
Exhibit A). It is in this context that I expressed my understanding of the Defendants’
concern regarding the confidentiality of taxpayer information. 1 further expressed that I
believed that an appropriately fashioned protective order could resolve the Defendants’
concern. To the extent that Defendants’ Opposition tries to characterize my efforts to
resolve the discovery dispute by use of a protective order as expressing merit in
Defendants’ position that the requested records are privileged absolutely, that
characterization is completely false.

FURTHER AFFIANT SAYETH NAUGHT.

DATED thlsi day of November, 2009.

Barbara S. Adkins, Notary Public
Clinton County Michigan
My Commission Expires: 1/31/2013
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Matthew J. Hoffer

“Blake A. Doerr" <BDoerr@ag.nv.gov>
"Matthew J. Hoffer" <mhoffer@acd.net>
"David J. Pope" <DPope@ag.nv.gov>
: Friday, August 21, 2009 4:13 PM
Subject: RE: DV Showgirls et al. v. Nev. Dept. Taxation et al,

Matt,

I have appreciated your cooperation through this matter and it is my hope that you believe that I am cooperating with you.
When we began accumulating the documents, [ believed that we would be able to provide you with the names of the LET
taxpayers and with aggregate/statistical information. However, 1 was certain that we could not provide you (as privileged)
with any specific information as to what a specific Taxpayer paid in a specific period—such as the requested returns. I
apologize if some conversation I had with you may have led you to believe something else. In reviewing the privilege
statutes, however, I changed my opinion to believe that I could not provide you with any names of Taxpayers. In fact,
disclosure of confidential taxpayer information, including names, is a specifically enumerated crime.

I discussed your proposal regarding a protective order with my colleagues and we are of the opinion that neither we, nor our
client has any authority to grant such a request.

That is why 1 told you that the only way that we can produce the privileged information to you is through a court order, 1
also pointed out to you that there are some local rules which you may not be familiar with that you must follow in secking
such an order—I would again direct you to your local counsel if you want to proceed with seeking such an order.

We have been willing to accommodate your discovery and scheduling requests and you have in tum provided us with similar
accommodations and we will continue to do so.

1 lock forward to hearing from you regarding the depositions.

Blake

From: Matthew J, Hoffer [mailto:mhoffer@acd.net]

Sent: Friday, August 21, 2009 6:13 AM

To: Blake A. Doerr

Cc: Andrea Pritzlaff; Brad Shafer

Subject: Re: DV Showgirls et al, v, Nev, Dept. Taxation et al.

Blake,
Yes, the depositions are then cancelled.

Am | correct in taking your correspondence below to mean that your undersianding is that an appropriately
fashioned protective order (screening the information from the public and our client) would not satisfy the
Department's obligations under the statutes you reference?

It is unfortunate that neither side identified or raised this issue earlier.
| will get back to you shortly regarding the dales.

Thank you for your attention.

Regards,

Matt

- Criginal Message -----

From: Blake A. Doerr

To: Matthew J. Hoffer

Cc: David J. Pope

Sent: Thursday, August 20, 2009 7:01 PM

Subject: RE: DV Showgirls et al. v. Nev. Dept. Taxation et al.
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Matt,

I provided you with the Nevada Statutes containing the privileges that we have asserted in the production of documents.
Please understand that the redacted documents which were produced are not what I am “refusing” to provide, rather it is
what [ believe the statutes deem to be privileged and/or confidential. The same statutes do not allow the Department’s
employees to discuss information which they have leamed from the files of the Department. So to the extent that any
testimony would relate to the name of a specific taxpayer and any amounts paid by a specific taxpayer, it is our intention to
assert the same privileges at deposition.

Absent a court order, we believe we are required to assert the privileges. If you wish to seek to compel the production of
the documents, you may want to ask your local counsel on the local procedures for doing this.

We are agreeable to moving the dates but all of us are only available on the 23 and 24—our combined availability the rest
of those dates is scattered—and [ have a hearing in Las Vegas on the 28 and 29—which would only give us one day on tbe
30 and I am afraid we would not finish. Can you confirm that you do not want to have the depositions as currently
scheduled so that I can tell everyone and cancel my travel armangements?

Thanks,

Blake

From: Matthew J. Hoffer [mailto:mhoffer@acd.net)
Sent: Wednesday, August 19, 2009 9:58 AM

To: Blake A. Doerr

Cc¢: Andrea Pritzlaff; Brad Shafer

Subject: DV Showgirls et al. v. Nev. Dept. Taxation et al.

Blake,
| have received your responses to our discovery requests.

From the malerials | have reviewed so far, it appears that the Department refuses to produce specific
information regarding the payors of the LET and the amounts that they have paid.

At their depositions, will the deponents also be refusing to provide this same information or answer questions
specifically regarding the amounts paid and identity of the payors of the LET.

Is it possible that the Department will produce this information subject to an appropriate protective order
shielding the documents from disclosure either to the public or our clients.
All such documents could then be filed under seal,

Regardless, it looks as though we will need to postpone the depositions once again. Is it possible these could
take place September 22-25th or 29-30th?

Please respond at your earliest opportunity, especially regarding the depositions.
Regards,

Matt Hoffer

Matthew J. Hoffer

Attorney at Law

Shafer & Associates, P.C.

3800 Capital City Boulevard, Suite 2
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06A533273

DISTRICT COURT
CLARK COUNTY, NEVADA

Other Civil Filing COURT MINUTES November 13, 2009

06A533273 Little Darlings Of Las Vegas LLC, K-Kel Inc, et al
Vs
Nevada Dept Of Taxation, Olympus Garden Inc, et al

November 13,2009 9:30 AM  All Pending Plaintiffs' Motion to Compel Discovery of
Motions Defendants.....Defendants' Opposition to

Plaintiffs' Motion to Compel Discovery of

Defendants and Counter Motion to Strike

HEARD BY: Bulla, Bonnie COURTROOM: RJC Level 5 Hearing
Room

COURT CLERK: Jennifer Lott; Sylvia Courtney

RECORDER:
REPORTER:
PARTIES
PRESENT: Brown, William H. Attorney for Plaintitfs
Doerr, Blake A. Attorney for Defendants Michelle Jacobs, Nevada State
Board of Examiners & Nevada Tax Commission
Pope, David ]. Attorney for Defendants Michelle Jacobs, Nevada State

Board of Examiners & Nevada Tax Commission
JOURNAL ENTRIES

- Ms. Vivian Roskowsky, Esquire, present for State of Nevada Defts and B. Shafer, Esquire, appearing
pro hac vice for Plaintitfs. Colloquy re: categories of information maintained by State and how best
to comply with request for discovery. Commissioner noted there is no undue burden upon the State
in producing the information requested by identifying the percentage of LET tax paid by adult
entertainment groups; taxpayer plaintitts will be required to sign authorizations for release of tax
records in order to protect other information and the State. Defts' counsel withdrew Detts' Counter
Motion to Strike. COMMISSIONER RECOMMENDED, Pltfs' Motion to Compel Discovery
GRANTED IN PART; Mr. Brown prepare Recommendation and identify specitic Interrogatories to
which Defts must respond in producing the information requested in the format as discussed at the
hearing; Defts' counsel approve form and content; parties to arrange conference call if necessary.

PRINT DATE: 12/02/2009 Page 1 of 1 Minutes Date: November 13, 2009
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1 0063 DISTRICT COURT ﬂLE D
9 DEC - 4 2009
CLARK COUNTY, NEVADA
3 Q. 140
CLERK é%G‘FTT
4| DEIA VU SHOWGIRLS OF LAS VEGAS, LLC, )
5]l et al., )
)
6 Plaintiff/s, ) CASE NO.:  AS533273
. Vs, ) DEPT NO.: IX
)
8 NEVADA DEPARTMENT OF TAXATION )
NEVADA TAX COMMISSION, )
9|| etal, )
Defendant/s. )
10
11 SECOND AMENDED ORDER SETTING CIVIL NON-JURY TRIAL
19 IT IS HEREBY ORDERED THAT:
A. The above-entitled case is set to be tried on a FIVE-week stack to begin,
3
1 TUESDAY, MAY 24, 2010 at 10:30 AM.
14 B. A Pre-Trial Conference with the designated attorney and/or parties in proper
15(] person will be held ONLY UPON REQUEST.
16 C. A calendar call will be held on MAY 13,2010 at 9:15 AM.
17 Parties must have the following ready for trial:
. 18 (1) All exhibits marked by counsel for identification purposes;
! Q’ 19 (2) Typed exhibit lists with all stipulated exhibits marked as admitted;
e 20 (3)  Original depositions; - 0BAS33273
(4) A list of equipment needed for trial; and 549239
21 (5) Courtesy copies of legal briefs on trial issues.
22 D. Pre-Trial Memorandums must be filed by MAY 14, 2010
O 23| with courtesy copy delivered to Dept. IX. All parties, (Attorneys and parties in proper person)
B P P
<2
% g'-; % 24]| MUST comply with ALL REQUIREMENTS of EDCR 2.67.
'_‘_“4 _L m 95 E. All discovery deadlines, deadlines for filing dispositive motions and motion to
s <
"(‘; 'Eé TS 26 amend the pleadings or add parties are controlled by the previously issued Scheduling Order.
[7.~]
% 97 F. All other pre-trial motions, including motions in Limine, must be in writing
. and set for hearing no later than MAY 11, 2010.
28
G. Any pre-trial motion MUST be filed by 5:00 PM on APRIL 12, 2010,
JENNIFER P. TOGLIATTI
DISTRICT JUDGE ] H
EPARTIENT NINE Appellants' Appendix Page 1244
LAS VEGAS, NEVADA 89155
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JENNIFER P. TOGLIATTI
DISTRICT JUDGE

DEPARTMENT NINE
LAS VEGAS, NEVADA 89155

Oppositions are to be filed by 5:00 PM APRIL 22, 2010; Replies thereto are to be filed by

5:00 PM MAY 4, 2010. Orders shortening time will not be signed except in extreme

emergencies. {Request for trial continuance is not an emergency.)

H. Failure of the designated trial attorney or any party appearing in proper

person to appear for any court appearances or to comply with this Order shall result in
any of the following: (1) dismissal of the action; (2) default judgment; (3) monetary

sanctions; (4) vacation of trial date; and/or any other appropriate remedy or sanction.

Counsel is required to advise the Court immediately when the case settles or is

otherwise resolved prior to trial. A stipulation which terminates a case by dismissal must
also indicate whether a Scheduling Order has been filed and, if a trial date has been set,

the date of that trial. A copy should be given to Chambers.

DATED: this Q1™ day of October, 2009

i £ ]

ENNIFER P. TOGLEATTI
DISTRICT JUDGE

CERTIFICATE OF MAILING

I hereby certify that on date filed, I mailed to the following proper persons or placed a copy of this Order

in the attorneys’ folder(s) in the Clerk’s Office of the following:

William H. Brown, Esq. - SULLIVAN BROWN
Bradley J. Shafer, Esq. - SHAFER & ASSOCIATES

Blake A. Doerr, Esq. - DEPUTY ATTORNEY GENERAL

ROSE NAJERA
Judicial Executive Assistant

A533273
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JENNIFER P. TOGLIATTI
DISTRICT JUDGE

DEPARTMENT NINE

LAS VEGAS, NEVADA 89153

® orcinae @

0063 DISTRICT COURT FILED
CLARK COUNTY, NEVADA DEC - 1 2009
c?%‘xfié%é‘ﬁﬁ

DEJA VU SHOWGIRLS OF LAS VEGAS, LLC, )
et al., )
)
Plaintiff/s, ) CASENO.:  A554970
vs. ) DEPTNO.: IX
)
NEVADA DEPARTMENT OF TAXATION ) gﬁggfﬁm
NEVADA TAX COMMISSION, )
- i
Defendant/s. )

SECOND AMENDED ORDER SETTING CIVIL NON-JURY TRIAL
IT IS HEREBY ORDERED THAT:
A, The above-entitled case is set to be tried on a FIVE-week stack to begin,
TUESDAY, MAY 24, 2010 at 10:30 AM.
B. A Pre-Trial Conference with the designated attorney and/or parties in proper
person will be held ONLY UPON REQUEST. i
C. A calendar call will be held on MAY 13, 2010 at 9:15 AM.

Parties must have the following ready for trial:

(1)  All exhibits marked by counsel for identification purposes;

2) Typed exhibit lists with all stipulated exhibits marked as admitted;
3) Original depositions;

4) A list of equipment needed for trial; and

(%) Courtesy copies of legal briefs on trial issues.

D. Pre-Trial Memorandums must be filed by MAY 14, 2010

with courtesy copy delivered to Dept. IX. All parties, (Attorneys and parties in proper person)
MUST comply with ALL REQUIREMENTS of EDCR 2.67.

E. All discovery deadlines, deadlines for filing dispositive motions and motion to
amend the pleadings or add parties are controlled by the previously issued Scheduling Order.

F. All other pre-trial motions, including motions in Limine, must be in writing
and set for hearing no later than MAY 11, 2010.

G. Any pre-trial motion MUST be filed by 5:00 PM on APRIL 12, 2010;
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JENNIFER P. TOGLIATT
DISTRICT JUDGE

DEPARTMENT NINE
LAS VEGAS, NEVADA 89155

Oppositions are to be filed by 5:00 PM APRIL 22, 2010; Replies thereto are to be filed by

5:00 PM MAY 4, 2010. Orders shortening time will not be signed except in extreme

emergencies. (Request for trial continuance is not an emergency.)

H. Failure of the designated trial attorney or any party appearing in proper

person to appear for any court appearances or to comply with this Order shall result in
any of the following: (1) dismissal of the action; (2) default judgment; (3) monetary

sanctions; (4) vacation of trial date; and/or any other appropriate remedy or sanction.

Counsel is required to advise the Court immedtately when the case settles or is

otherwise resolved prior to trial. A stipulation which terminates a case by dismissal must
also indicate whether a Scheduling Order has been filed and, if a trial date has been set,

the date of that trial. A copy should be given to Chambers.

DATED: this_ It day of October, 2009

TENNTFER P. TOCLIATTI
DISTRICT JUDGE

CERTIFICATE OF MAILING

[ hereby certify that on date filed, I mailed to the following proper persons or placed a copy of this Order

in the attorneys’ folder(s) in the Clerk’s Office of the following:

William H. Brown, Esq. —- SULLIVAN BROWN
Bradley J. Shafer, Esq. - SHAFER & ASSOCIATES

Blake A. Doerr, Esq. - DEPUTY ATTORNEY GENERAL

Rz I

ROSE NAJERA
Judicial Executive Assistant

A533273
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WILLIAM H. BROWN, ESQ.
Nevada Bar No.: 7623
SULLIVAN BROWN

330 South Third Street, Ste. 860
Las Vegas, NV 89101
Telephone: (702) 366-9311
Facsimile: (702) 336-9371
Counsel for Plaintiffs

BRADLEY J. SHAFER,
Michigan Bar No. P36604*
SHAFER & ASSOCIATES, P.C.
3800 Capital City Blvd., Suite #2
Lansing, Michigan 48906-2110
Telephone: (517) 886-6566
Facsimile: (517) 886-6565
Co-Counsel for Plaintiffs
*Admitted Pro Hac Vice

Electronically Filed

03/03/2010 04:37:40 PM

%;.W

CLERK OF THE COURT

DISTRICT COURT

CLARK COUNTY, NEVADA

DEJA VU SHOWGIRLS OF LAS VEGAS,
L.L.C., d/b/a Deja Vu Showgirls, LITTLE
DARLINGS OF LAS VEGAS, L.L.C., d/b/a
Little Darlings, K-KEL, INC., d/b/a Spearmim
Rhino Gentlemen'’s Club, OLYMPUS
GARDEN, INC., d/b/a Olympic Garden,
SHAC, L.L.C. d/b/a Sapphire, THE POWER
COMPANY, INC., d/b/a Crazy Horse Too
Gentlemen’s Club, D. WESTWOOQOD, INC.,
d/b/a  Treasures, and D.I. FOOD &
BEVERAGE OF LAS VEGAS, LLC, d/b/a
Scores,

Plaintiffs,
V8.

NEVADA DEPARTMENT OF TAXATION,
NEVADA TAX COMMISSION, NEVADA
STATE BOARD OF EXAMINERS, and
MICHELLE JACOBS, in her Official Capacity
Only,

Defendants.

Case No.: A533273
Dept. No.: IX

PLAINTIFFS® OBJECTION TO THE

DISCOVERY COMMISSIONER’S

REPORT AND RECOMMENDATION
REGARDING PLAINTIFFS’ MOTION

TO COMPEL DISCOVERY OF
DEFENDANTS
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COME NOW Plaintiffs, by and through their attorneys of record, William H. Brown,
Esq. of the law firm of SULLIVAN BROWN, and Bradley J. Shafer, Esq. of the law firm of
SHAFER & ASSOCIATES, P.C., and hereby submit their Objection to the Discovery
Commissioner’s Report and Recommendations dated in this matter on February 22, 2010. This

Objection is made and based on the pleading papers on file herein, and any oral argument made

at the hearing in this matter.
DATED this 3™ day of March, 2010.

Respectfully submitted,

w W Voo

WILLIAM H. BROWN, ESQ.
Nevada Bar No.: 7623

SULLIVAN BROWN

330 South Third Street, Ste, 860
Las Vegas, NV 89101
Telephone: (702) 366-9311
Facsimile: (702) 336-9371

WBrown@SullivanBrown.com
Counsel for Plaintiffs

BRADLEY J. SHAFER,
Michigan Bar No., P36604*
SHAFER & ASSOCIATES, P.C.
3800 Capital City Blvd., Suite #2
Lansing, Michigan 48906-2110
Co-Counsel for Plaintiffs
*Admitted Pro Hac Vice
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MEMORANDUM OF POINTS AND AUTHORITIES

L.
BACKGROUND

A. PLAINTIFFS’ LAWSUIT.

Plaintiffs operate commercial entertainment establishments in Las Vegas offering live
performance dance entertainment (o the consenting adult public. Verified Complaint for
Declaratory and Injunctive Relief, Damages, and Attorney Fees and Costs (“Complaint™) at
19127-34. The entertainment presented by the Plaintiffs constitutes speech and expression, as
well as a form of assembly, protected by the First and Fourteenth Amendments to the United
States Constitution,’ as well as by Art. I, §§ 9 and 10 of the Nevada Constitution.” Complaint
1 36.

On December 19, 2006, Plaintiffs sued Defendants, arguing the Live Entertainment Tax
(“LET” or the “tax”) as mandated by NRS Chapter 368A (“Chapter 368A™) is both illegal and

unconstitutional because it unconstitutionally taxes expression protected by the Nevada and

' Because the Federal Constitution represents the “floor” level of protections that can be
afforded under the State Constitution (see S.0.C., Inc. v. Mirage Casino-Hotel, 117 Nev. 403,
414, 23 P.3d 243 (2001)), the federal case law cited herein is applicable to Plaintiffs’ Nevada
constitutional challenges as well.

* Exotic dancing, in the form of clothed, “topless,” and even fully nude entertainnment, falls
within the scope of the liberties, including the right to free expressive association, afforded by
the First Amendment. See, e.g., Barnes v. Glen Theatre, Inc,, 501 U.S. 560, 565(1991) (nude
dancing receives protections under the Constitution); City of Erie v. Pap’s A.M., 529 U.S. 277,
289 (2000) (same); Schad v. Borough of Mt. Ephraim, 452 U.S. 61, 65-66 (1981) (“Nor may an
entertainment program be prohibited solely because it displays the nude human figure.
‘[N]udity alone’ does not place otherwise protected material outside the mantle of the First
Amendment. . . . Furthermore, . . . nude dancing is not without its First Amendment protections

form official regulation™); and Deja Vu of Nashville, Inc. v. Metropolitan Government of

Nashville and Davidson County, 274 F.3d 377, 396 (6th Cir. 2001), citing Roberts v. United
States Jaycees, 468 U.S. 609, 622 (1984) (Court held that “the First Amendment protects the
entertainers and audience members’ right to free expressive association. They are certainly
engaged in a ‘collective effort on behalf of shared goals.”™).

3
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United Stales Constitution. In addition and alternatively, Plaintiffs argued they are specifically
exempted from paying the LET pursuant to the statutory exemptions and/or the exceptions in
NRS 368A.200(5)(a). Complaint 9 38-39, 53. Turther, Plaintiffs argued, as the LET is
unconstitutional, Plaintiffs are not required to pay it and are also entitled to refunds for the
amounts paid to date.

Nevertheless, under threats of criminal prosecution and the imposition of fines and
other penalties against them, Plaintiffs have all, beginning at various times, paid the LET
mandated by Chapter 368A. Complaint ¥ 38.

Plaintiffs” specific legal challenges to the LET are summarized below.

B. PLAINTIFFS’ SPECIFIC LEGAL CHALLENGES,

As a preliminary matter, it is unconstitutional to directly tax First Amendment protected
activities; as the Supreme Court has noted:

It 1s one thing to impose a tax on the income or property of a preacher, it is quite

another thing to exact a tax from him for the privilege of delivering a sermon.

The tax imposed [here] is a flat license tax, the payment of which is a condition

of the exercise of these constitutional privileges. The power to tax the exercise
of a privilege is the power to control or suppress its enjoyment.”

Murdock v. Commaonwealth of Pennsylvania, 319 U.S. 105, 112 (1943) (emphasis and
clarification added).Stated somewhat differently:

A power to tax differentially, as opposed to a power to tax generally, gives a
government a powerful weapon against the {axpayer selected. When the State
imposes a generally applicable tax, there is little cause for concern. We need
not fear that a_goverument will destroy a selected sroup of taxpavers by
burdensome_taxation if it must impose the same burden on the rest of its
constituency,

Further, differential treatment, unless justified by some special characteristic of
the press, suggests that the goal of the regulation is not unrelated to suppression
of expression, and such a goal is presumptively unconstitutional.

4
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First Amendment freedoms; (2) by targeting a narrowly defined group of speakers; or (3) by

taxing speech based on content.

set forth by the Supreme Court:

Minneapolis Star and Tribune Co. v. Minnesota Commissioner of Revere, 460 U.S.
575, 585 (1983) {emphasis added).

The reason for this is simple:

We note that the general applicability of any burdensome tax law helps to
ensure that it will be met with widespread opposition. When such a law
applies only to a single constituency, however, it is insulated from this
political constraint.

Leathers v. Medlock, 499 1U.S. 439, 445 (1991) (emphasis added).

Generally, a tax may violate the First Amendment three ways: (1) by directly taxing

First, a direct tax specifically on First Amendment freedoms is unconstitutional.

Freedom of speech, freedom of the press, freedom of religion are available to
all, not merely to those who can pay their own way . . .. [fIjf could hardly be
denied that a_tax laid specifically on the exercise of those freedoms wounld be
unconstitutional.

Murdock, 319 U.S. at 108, 111 (emphasis added).

Second, a tax that targets a narrowly defined group of spealkers is unconstitutional; as

A tax is also suspect if it targets a small group of speakers.

The danger from a scheme that targets a small number of speakers is the danger
of censorship; a tax on a small number of speakers runs the risk of affecting
only a limited range of views. The risk is similar to that from a content-based
regulation: It will distort the market for ideas.

Leathers, 499 1.8, at 447-448.

5
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Third, a content-based tax is unconstitutional. Leathers, 499 U.S at 447 (“I'inally, for
reasons that are obvious, a tax will trigger heightened scrutiny under the First Amendment if it
discriminates on the basis of the content of taxpayer speech™).

Here, the LET violates the First Amendment for all three of these reasons’; but the
information Plaintiffs requested from the Department via discovery focused on the second and
third reasons (i.e., targeting adult entertainment establishments; and being a content-based fax,
respectively).

1. The LET Is An Impermissible Content-Based Tax.

With respect to being an impermissible content-based tax, the LET is a direct tax upon
protected expression, and only upon one form of entertainment (applying only to that which is
“live™). Moreover, it does not even tax that particular mode of expression in a unified and even
fashion, as a wide variety of “live entertainment” is specifically and statutorily exempted from
the scope of the tax based upon the content of that entertainment.

Initially, the definition of “live entertainment” itself contains numerous exceptions. It
excludes, without limitation, certain specific activities (e.g., instrumental or vocal music,
occasional performances, performers who stroll continuously throughout the facility,
performances which enhance the theme of the establishment or attract patrons to the areas of
the performances, broadcasts of live entertainment, entertainment by patrons, animal

behaviors, and performances that provide ambience to the facility). N.R.S. § 368A.090(b).

* The LET is unconstitutional under the first test in that it is a tax “laid specifically on the
exercise of [First Amendment] freedoms™ (i.e., live entertainment). Murdock, 319 U.S. at 108
(clarification added). In regard to the second test, the large number of exemptions from the
LET demonstrate that the tax targets a “narrowly defined group of speakers,” as will be
demonstrated by the discussion of the third test below.

6
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Chapter 368A also contains seventeen categories of exceptions to the LET (e.g., live
entertainment that the State is prohibited from taxing under the Constitution, laws or treaties of
the United States or the Nevada Constitution, boxing, minor league baseball, or NASCAR
events, trade show entertainment, performances by musicians who move through the audience,
entertainment provided at shopping malls and amusement rides, outdoor concerts, or
entertainment in restaurants which serves as ambience). NRS § 368A.200(5).

These exceptions/exemptions determine whether an entity or individual is subject to the
tax based upon the content of the live entertainment; as such, the LET is a content-based tax
and is subject to strict constitutional scrutiny.

In other words, these exceptions/exemptions have been gerrymandered in such a
fashion to ensure that, with the exception of casino entertainment (which was already subject to
tax pursuant to the prior casino entertainment tax), virtually the only remaining live
entertainment that is subject to the tax is adult entertainment, And, if a facial reading of the
LET leaves any doubt it was specifically intended to tax live adult entertainment, reviewing the
legislative history clearly demonstrates such facial targeting.

2. The LET Impermissibly Targets Adult Entertainment Establishments.

It is constitutionally impermissible to apply a tax on protected expression in such a
discriminatory, content-based manner. Where a tax was “not evenly applied to all magazines”
and {reated “some magazines less favorably than others™ the Supreme Court held:

Indeed, this case invelves a more disturbing use of selective taxation than

Minneapolis Star, because the basis on which Arkansas differentiates between

magazines is particularly repugnant to First Amendment principles: a

magazgine’s tax status depends entirely on its content, Above all else, the First

Amendment means the government has no power to restrict expression because

of 1ts message, its ideas, its subject matter, or its content. . . . Regulations which

permit the Government to discriminate on the basis of the content of the
message cannot be tolerated under the First Amendment.
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Arkansas Writers Project, 481 U.S. at 229 (citations omitted, emphasis in original and
added).

Likewise, in December 2007, in Pooh-Bah Enterprises, Inc. v. County of Cook et al.,
378 Ill.App.3d 268, 317 Lil.Dec. 384, 881 N.E.2d 552 (2007), the Illinois Court of Appeals
invalidated a similar tax aimed at adult entertainment based upon this very issue.

There, Chicago had adopted a “fine arts” or “small venue® exception to its tax, although
that exclusion did not include “adult entertainment.” 881 N.E.2d at 559-560. Like the LET
here, the Chicago tax contained exceptions that exempted “favored” amusement from the tax.
In a unanimous decision, the court of appeals declared Chicago’s broadly worded
“amusement” tax to be unconstitutional on its face, That is the case here.

More recently, in Combs v. Texas Entertainment Association, 287 S.W.3d 852

(Tex.App. 2009), the Court of Appeals of Texas found a tax against imposed on businesses that
offer live, nude entertainment in the presence of alcohol to be unconstitutional. There, the
court found that the tax was an unconstitutional content-based tax, holding:

A selective taxation scheme in which an entity’s tax status depends entirely on the
content of its speech is “particularly repugnant to First Amendment principles.”
Arkansas Writers’ Project, 481 U.S. at 229, 107 S.Ci. 1722. As a result,
differential taxation based on content is subject to strict scrutiny. Id. at 231. A
taxing statute is content-based if it “singles out income derived from expressive
activity for a burden the State places on no other income, and it is directed only at
works with a specified content.” Simon & Schuster, Inc. v. Members of N.Y.
State Crime Victims Bd.. 502 U.S, 105, 106, 112 S.Ct. 501, 116 L.Ed.2d 476
(1991).

Id. at 860. In Combs, there were other types of live nude entertainment that were not
subject to the tax, such as the kind presented in comedy shows or theaters, and the court there

held that;

These examples reveal that the SOB tax is not imposed on all incidents where live
nude entertainment occurs in the presence of alcohol, but only in those situations

3
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in which the taxing authority — the Comptroller — determines, after examining the
content of the expression, that it represents the “essence” of live nude
entertainment. This type of differential taxation based on content is precisely the
type of restriction warranting strict scrutiny in Arkansas Writers' Project,
Minneapolis Star, and Simon & Schuster,

Id. This mirrors the situation at issue here, where other businesses where live entertainment is
presented are not taxed under the LET based on the content of the entertainment presented.
Here, the LET exempts a wide variety of “favored” live entertainment, but applies to
adult entertainment. This demonstrates a preference for certain messages and speakers and in
doing so makes the LET content-based and therefore subject to strict scrutiny. Further, under
Pooh-Bal this sort of favoritism is fatal to a tax on live entertainment. 881 N.E.2d at 560.
Further, the United States Supreme Court has noted that
[e]xemptions from an otherwise legitimate regulation of a medium of speech
may be noteworthy for a reason quite apart from the risk of view point and
content discrimination: They may diminish the credibility of the government’s
rationale for restricting speech in the first place.
City of Ladue v. Gilleo, 512 U.8. 43, 52 (1994).
There, the court found an ordinance banning outdoor signs unconstitutional as being

impermissibly content-based because the law included a variety of exceptions of signs that

were nevertheless permitted.”

See also, Church of Lulwoni v. Hialeah, 508 U.S. 520, 535-540 (1993) (Court found that
exemptions to three city ordinances banning the killing of animals rendered the laws to be
content-based, and therefore unconstitutional, as being directed at those practicing the Santeria
religion, and that the “pattern of exemptions parallels the pattern of narrow prohibitions. Each
contributes to the gerrymander); and U.S. v. Eichman, 495 U.S. 310, 317-19 (1990) (Court
found the facially neutral Flag Protection Act content-based and therefore unconstitutional
because although it prohibited burning of the flag, it exempted the burning of a “worn or
soiled” flag as a means of disposal. The exception was an act “traditionally associated with
patriotic respect for the flag,” and demonstrated content targeting by preferring patriotic rather
than disrespectful acts upon a flag).

9
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Here, the numerous exemptions reveal that apart from casino entertainment, the LET is
in fact targeted principally, if not exclusively, at adult entertainment facilities, which are
protected by the First Amendment. Therefore, the LET is content specific; in turn, it is subject
to strict scrutiny and it is invalid.

It is against this backdrop of constitutional scrutiny that Plaintiffs sent the Department
discovery requests.

3. Plaintiffs’ Discovery Requests and the Resulting Dispute.

On March 24, 2009, Plaintiffs served Plaintiffs’ First Set of Interrogatories to
Defendants (attached as Exhibit 1); on March 26, 2009, Plaintiffs served Plaintiffs® Iirst
Request for the Production of Documents and Things to Defendants (attached as Exhibit 2).

On August 17, 2009, ten days before depositions of Defendants® representatives were
scheduled to be taken’, Plaintiffs received the Department’s Responses to Plaintiffs’ First Set
of Interrogatories (attached as Exhibit 3) and Responses to Plaintiffs’ First Request for
Production of Documents and Things (attached as Exhibit 4). The Department’s discovery
responses were deficient, and insufficient, as discussed more fully below.

Accordingly, Matthew Hoffer, on behalf of Plaintif’s counsel, held telephone
conferences with Blake Doerr, counsel for Defendants, regarding the inadequacy of the
discovery responses. In the course of discussions, Plaintiffs’ counsel offered to allow
responses pursuant to a protective order that would protect business information from the
public and even from Plaintiffs themselves, but would allow Plaintiffs’ counsel to conduct the
necessary analysis to support their claims of unconstitutionality. Still, Defendants’ counsel

refused to produce the requested responses and documents.

> Depositions of Defendants’ representatives were scheduled for August 27 and 28, 2009.
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Hence, on September 1, 2009, pursuant to NRCP 37(a)(1), and EDCR 2.34, Matthew
Hoffer, of the office of Bradley Shafer, counsel for Plaintiffs, and Blake Doerr, counsel for
Defendants, conferred regarding the information not contained in the discovery responses in an
attempt to resolve this discovery dispute out of Court, The parties were unable to resolve their
differences, thereby necessitating Plaintiffs’ Motion to Compel. See Exhibit 5 hereto.

Now, Plaintiffs have been forced to incur expenses and costs solely as a result of
Defendants’® failure to provide adequate discovery and hence, seek appropriate relief from the
Court. The Motion to Compel was heard by the Discovery Commissioner on November 13,
2009. A proposed Report and Recommendation was drafted by the parties and the Discovery
Commissioner entered the Report and Recommendation (hereinafter simply the “R&R™) on
February 22, 2010. Exhibit 6 hereto.

The R&R granted in part and denied in part, Plaintiffs’ Motion to Compel, only
requiring the Defendants to produce a document that contains (for each tax year from 2003
until the present) a list of businesses that paid Live Entertainment Taxes, identified only by
category, and the amount of Live Entertainment Tax each category of business paid. The
categories are to include, for purposes of illustration only: one time or annual events; sporting
cvents; nightclubs; promoters; performing arts centers; raceways; and gentlemen’s clubs. The
document should identify whether each business paid the 5% or the 10% Live Entertainment
Tax.,

The parties believed® the Discovery Commissioner further recommended that within

ten (10) days of the entry of this Court’s order, the Nevada Depariment of Taxation shall

® Before being submitted, the R&R went back and forth numerous times between the parties and was changed or
revised each time as to its content; the content was ultimately approved by both parties. Thus, the R&R as
submitted accurately reflects both parties’ understanding of the Discovery Commissioner’s Recommendation.,

I
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provide a document (for each tax year from 2003 until the present) identifying what percentage
of the total Live Entertainment Tax collected by the Department of Taxation for that year was
paid by gentlemen’s clubs presenting adult entertainment, including separate percentages for
gentlemen’s clubs paying the 5% and 10% Live Entertainment Tax.

However, the Discovery Commissioner revised the submitted R&R as it related fo
information concerning gentlemen’s clubs paying 5% and 10% of the LET. The revisions
appear to limit/qualify this disclosure by only requiring it if (1) the parties agree; or (2) “[it] is
maintained as either a 5% or 10% tax.” Specifically, the revisions read that Defendants must
disclose this information

“if agreed to by the parties as this was NOT part of the Recommendations at the

hearing. However, the percentage of the LET tax paid by Adult entertainment

groups must be disclosed, if this is maintained as either a 5% or 10% tax this

information must be disclosed.”

For clarity’s sake, Plaintiffs requested that Defendants produce a document:

(1) Identifying, for each tax year from 2003 until the present, what percentage of the
total LET collected by the Department of Taxation was paid by gentlemen’s clubs
presenting adult entertainment; and

(2) Disclosing, for each tax year from 2003 until the present, what percentage of
gentlemen’s clubs pay 5%, and which gentlemen’s clubs pay 10%, of the LET.

For purposes of these objections (which in an abundance of caution are filed before

clarification can be obtained), Plaintiffs will treat the revised R&R as denying that portion of
Plaintiffs’ Motion to Compel requesting this information. All other aspects of Plaintiffs’

Motion to Compel were denied.
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4. Requested Relief.

For the reasons discussed below, Plaintiffs object to the portion of the Report and
Recommendation denying the remainder of Plaintiffs’ Motion to Compel, and move this
Honorable for an order:

(1) Compelling the Department to immediately submit to the Plaintiffs, within ten

(10) days of the entry of this Court’s order, the Department’s answers to the
below-described interrogatories, and to produce within that same time all the
un-redacted items and documents requested by the below-deseribed requests for
production, all without objection;

(2) Sanctioning the Department for failing to comply with discovery, by awarding
Plaintiffs their costs and attorney fees for having filed this motion; and, in
addition and alternatively,

(3) Striking the portion of Defendants’ Opposition to Plaintiffs’ Motion for
Preliminary Injunction that relies upon information the Department now refuses

to produce (attached to the Department’s Opposition as Exhibits A and B).

IL.
LAW AND ARGUMENT

A. THE DEPARTMENT’S DISCOVERY RESPONSES ARE DEFICIENT.

The Rules of Civil Procedure are designed to permit broad inquiry into any matter
relevant to the pending action. See Hickman v. Taylor, 329 U.S. 495, 501 (1947). And the
Nevada Rules of Civil Procedure allow for the discovery of all evidence which is relevant or

which could lead to the discovery of relevant information; NRCP 26(b)(1) reads:

13
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Parties may obtain discovery regarding any matter, not privileged, which is
relevant to the subject matter involved in the pending action, whether it relates
to the claim or defense of the party seeking discovery or to the claim or defense
of any other party, including the existence, description, nature, custody,
condition and location of any books, documents, or other tangible things and the
identity and location of persons having knowledge of any discoverable matter.
It is not ground for objection that the information sought will be inadmissible at
the trial if the information sought appears reasonably calculated to lead to the
discovery of admissible evidence.

NRCP 26(b)(1) (emphasis added).
Here, the Department’s discovery responses are deficient in both substance (essential
information is redacted) and temporal scope (responses are largely limited to 2004).

1. Substantively, the Department’s Responses Are Meaningless Because Nearly
All Relevant Information Is Redacted.

Substantively, the Department has so heavily redacted key information from many
documents that they are worthless. Specifically, by way of redaction the Department will not
identify (1) the name of the businesses paying the LET, (2) the type of live entertainment
provided at those establishments, or (3) how much tax those businesses pay. Even the
document ordered by the Discovery Commissioner in the R&R only required the business
category, and not the type of live entertainment provided at the establishment.

For example,

o the Department’s Responses to Interrogatories 1, 2, 3, and 15 refer to documents
that are redacted to the point of non-responsiveness (Exhibit 3);

¢ the Department’s Response to Interrogatory 19 is non-responsive because it
refuses to identify any entities, persons, businesses, or classes that have
requested to be exempt from the LET (Exhibit 3); and

¢ the Department’s Response to Imterrogatory 20, references a non-existent

Exhibit AAA, and incorporates Response 19 (Exhibit 3).

14
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Also, the Department responded to all of Plaintiffs’ 26 Requests for Documents by
generally incorporating the entire packet of produced documents, stating, “See Exhibits A-
KK.” Such a blanket response lacks sufficient specificity to be meaningful.

Under NRCP 34(b),

A party who produces documents for inspection shall produce them as they are

kept in the usual course of business or shall organize and label them to
correspond with the categories in the request.

NRCP 34(b) (Emphasis added).

Separating the documents into exhibits was pointless if the Department was simply
going to refer broadly and generally to all the documents in response to every request. Further,
as discussed above, many of the documents produced are redacted to the point of non-
responsiveness (those documents are Exhibit A, E, G, H, I, I, K, I, M, N, R, S, T, EE’, FF®,
and II, attached hereto as Exhibit 4.

By redacting virtually all relevant information in the documents produced, the
Department has failed to provide responses that are substantive or meaningful. Further, any
otherwise meaningful response is nullified by the limited temporal scope.

2. Plaintiffs Requested Information from 2003 to 2008; the Department
Primarily Produced Information for 2004.

Each of Plaintiffs’ Requests for Documents asked for “any and all documents™ since the
LET has been in effect (i.e., since 2003). See Exhibit 2. In response, the Department primarily
provided information for the tax year 2004 (referring to Exhibits B, E, F, I, S, T, U, and II).

See Exhibit 4 hereto.

"Due to the size of this exhibit only Bate Stamp numbers DV000551, 552, 554, 556, 557, 538,
2753-581, 584-587, and 604 are attached hereto as they are the redacted documents.

*Due to the size of this exhibit, only Bate stamp numbers DV000660- 662, 667-671, 675, 676,
and 678- 680, are attached hereto as they are the redacted documents.

15
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Further, where the Department did provide documents for years other than 2004, the
documents were incomplete and/or heavily redacted. For example,

e Exhibits G and J have no dates listed and are heavily redacted:

o Exhibit L, in addition to being completely redacted except for the totals at the
bottom, is missing data for 2003, July-December 2004, January-June 2005, and
2008 (although again, the data provided is useless because of the near complete
redaction of information);

¢ Exhibit M contains only data for 2007; and

e Exhibit N appears to only contain (again redacted) data for February and March
2009, Exhibit 4 hereto.

The Department has been administering the LET since its inception in 2003. As such,
it presumably possesses data from 2003 to 2008 (as Plaintiffs requested) and not (as the
Department responded) for 2004. Yet when Mr. Hoffer spoke with Mr. Doerr regarding this
curious omission, Mr. Doerr had no answer and did not offer to produce the missing
documents.

Also, beyond failing to meaningfully respond, the Department ostensibly relies upon a
privilege that does not apply here.

B. THE LEGISLATURE HAS DETERMINED THE PRIVILEGE THE
DEPARTMENT RELIES UPON DOES NOT APPLY TO THIS CASE.

In its privilege log, the Department relies exclusively on NRS 368A.1 80(2)(C), which it
also relies upon in its discovery responses in addition to NRS 49.025. Exhibit 4.

The Department’s reliance on these statutes is misplaced.

The privilege under NRS Chapter 368A is expressly not applicable to this case because

(1) this lawsuit is brought under the provisions of Chapter 368A; and (2) in any event, the

16
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Department may disclose the information in a manner that prevents identification of a
particular person or document,

1. The Privilege Is Not Applicable Because this Case Is Brought Pursuant to NRS
Chapter 386A.

The Department claims the information Plaintiffs requested is privileged under NRS
49.025 and NRS 368A.180(2)(¢c). Not so.

The Department’s reliance on NRS 49.025 is misplaced because NRS 368A.180 does
not render any documents unequivocally privileged and confidential and, in fact, specifically
states exceptions—under which this lawsuit falls—permitting the disclosure of tax records and
information.

Under NRS 49.025, a “public officer or agency to whom a return or report is required
by law to be made has a privilege to refuse to disclose the return or report if the law requiring
it to be made so provides.” Here, the law requiring the report to be made is Chapter 368A,
which does provide that certain documents are privileged and confidential.

However, Chapter 368A also clearly states that documents are nof subject to that
privilege if they are requested during any action or proceeding pursuant to the provisions of
this chapter and are directly involved in the action or proceeding, NRS 368A.180(2)(a)
(emphasis supplied).

Here, this exception applies because this lawsuit is an action under Chapter 368A.
The complaint specifically seeks declaratory judgment finding that Plaintiffs were exempt

under NRS 368A.200(5)(a), and seeking a refund pursuant to NRS 368A.310, Complaint at
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12-13, 15. Likewise, the companion case’ is an actual appeal pursuant to the administrative
process provided for in Chapter 368A. Complaint at 1.

Therefore, since the law requiring the payment of the LET does not provide for an
absolute privilege, the Departiment cannot rely upon NRS 49.025 to refuse to provide properly
discoverable information. Our Supreme Court’s decision in Tidvall v. Eighth Judicial District
Court, 91 Nev. 520 (1975), supports this conclusion.

In Tidvall, a statute granted the superintendent of banks the absolute right to exercise
the privilege to keep all information obtained in bank examination reports confidential, without
exception; as the court noted:

The legisiatwre did not empower the superintendent to place whatever

information he might deem confidential beyond the reach of a court order.

Instead, 1t has specifically declared all examination reports and all

information obtained by the superintendent in conducting examinations of

banks to be confidential and privileged information and has given the

superintendent the absolute right to exercise the privilege of
nondisclosure,

Id. at 525.

The court in Tidvall cites NRS 49,025, which the Department now relies on. However,
in Tidvall, unlike here, the underlying statutes (NRS 665.055, 665.065, and 665.075) granted
the superintendent a non-discretionary privilege to keep all reports confidential.

Here, on the other hand, NRS 368A.180 specifically states that the privilege is not
absolute and sets forth exceptions under which this lawsuit squarely falls, i.e., an action

pursuant to Chapter 368A.

? Deja Vi Showgiris of Las Vegas, LLC, dba Deja Vu Showgirls, et al. v. Nevada Deparimeni
of Taxation, et al. (District Court Case No. A554970; Dept. 9).
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As such, based on the reasoning in Tidvall, and the plain language of NRS
368A.180(2)(a), the legislature has clearly decided the privilege the Department relies upon
does not apply to this case.

2, The Privilege Is Also Not Applicable Here Because the Department May
Produce Information In Statistical Form Without Identifying Individuals or
Documents.

Additionally and alternatively, the Department could have produced the requested
information pursuant to a second exception to the privilege, which allows for the production of
statistical information. Under NRS 368A.180(2)(c),

2. The records and files of the Board and the Department concerning the

administration of this chapter are not confidential and privileged in the

following cases:

(c) Publication of statistics so classified as to prevent identification of a
particular person or document.

NRS 368A.180(2)(c) (emphasis supplied).

Here, the Department could have produced the requested information in a statistical
form that would prevent identification of a particular person or document. That is, the
Department could have disclosed the business name, and what type of business, is paying what
percentage of the non-gaming portion of the LET, and for which years, without identifying a
particular person or document.

Plaintiffs are not asking to see actual tax returns or any confidential business
information. They simply wish to know who is paying what portion of the LET and when.
Finally, assuming arguendo a confidentiality issues exists, a protective order would provide

adequate safeguards while allowing discovery.

1%
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3. The Protective Order Plaintiffs Offered Would Preserve Confidentiality While
Allowing Discovery.

Finally, and although the privilege the Department relies upon is inapplicable,
Plaintiffs’ counsel even offered to allow the Department to respond pursuant to a stipulated
protective order which would permit only the Court and the attorneys to see identifying
information (other than the category of establishment) for the payers of the LET. This would
prevent even the Plaintiffs from knowing which clubs paid how much money, but would
permit Plaintiffs’ counsel to prove their contention that the adult entertainment businesses are
paying the majority of the LET. However, the Department refused to consider this option. The
R&R only addressed this option in the context of obtaining further information regarding the
Plaintiffs and not any other businesses.  Of course, the Plaintiffs have access to any
information regarding their LET forms, returns, and payments, they want to know what other
types of businesses are paying the LET and which are exempt or have sought to be exempt.

4. Beyond the Exceptions to the Privilege, the Information Is Essential to
Plaintiffs’ Case.

In sum, there are two clear exceptions to the privilege the Department presumes to rely
upen and thus, that privilege is not applicable. It is, however, essential to Plaintiffs’ case. The
requested information (who, and what type of business, is paying what percentage of the non-
gaming portion of the LET, for which years) goes to the heart of Plaintiffs’ argument: that the
LET 1s unconstitutionally directed at adult entertainment establishments. Likewise, identifying
what types of businesses are exempt from, or subject to, the LET is also essential to prove
Plaintiffs’ claims.

Yet this is the exact information the Department completely redacted, including the

names of businesses, the type of businesses, and the amount of tax paid. Lastly, the Department

20

Appellants' Appendix Pag

je 1267



2

O o0 =~ N i I L

redacted the names of employees and consultants on non-privileged communications regarding

the LET.

C. THE DEPARTMENT SIMPLY FAILED TO PROVIDE REQUESTED
INFORMATION.

Finally, the Department’s response to Interrogatory 24, requesting the identity of the
“Live Entertainment Tax Examiner,” states that “no such title exists in the Department of
Taxation.” (Exhibit 3, p. 23). Such a title was identified multiple times in LET forms issued by
the Department itself (attached as Exhibit 7), along with a phone number.

The Department did not state a reason for failing to disclose the identity of the Live
Entertainment Tax Examiner, or for failing to produce the data that existed for the tax vears
2003, 2005, 2006, 2007, 2008 and 2009, as set forth in Section IIA(2), above.

Under NRCP 37(a), the Court may issue orders compelling discovery when a party fails
to respond to a request for inspection submitted under NRCP 34. Fire Insurance Exchange v.
Zenith Radio Corporation 103 Nev, 648, 651{1987).

As such, and considering there is no good faith basis for refusing to respond, the Court
must now compel the Department’s response. Additionally and alternatively, the Court should
not allow the Department to rely upon information it now withholds.

D. THE DEPARTMENT CANNOT RELY ON PRIOR ARGUMENTS BASED ON
INFORMATION IT NOW REFUSES TO PRODUCE

In Defendants’ Opposition to Plaintiffs® Motion for Preliminary Injunction (filed June
23, 2008), Defendants argued that;

Additionally, the fact that PLAINTIFFS® industry generates more revenue from
the tax than any other industry falling under the administration of the
Department (n. 4) is simply irrelevant because it is merely a corollary with the
number of those types of businesses which have been established in the state

compared to other live entertainment establishments — nothing more.
£ ow %

21
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n. 4 The LET is one tax administered by the Gaming Control Board and the

Department of Taxation. NRS 368A.140. The Gaming Control Board collects

the majority of the LET. See Exhibit A.

Defendants’ Opposition at 13-14.

In support of this contention, the Department attached a table showing the percentage
of non-gaming licensees who paid the LET in 2006. This is the exact information the
Department now refuses to produce.

Plaintiffs sought data from the Defendants during discovery to establish not only who is
paying the LET, but more importantly who is paying the non-gaming portion of the tax, the
category under which Plaintiffs fall.

Further, Defendants argued that there was no irreparable harm to Plaintiffs’ business
because the “LET collections increased in 2005 and 2006 and were forecasted to increase in
2007, 2008 and 2009. See Exhibit B.” Defendants’ Opposition at 15. Those tables and charts
attached as Exhibit B to Defendants’ Opposition only showed fofa/ LET numbers, not broken
down by type of establishment, or even into gaming and non-gaming categories.

Our Supreme Court has held that “Under NRCP 37(d), a court may strike a pleading of
a party for his failure to answer interrogatories.” Havas v. Bank of Nevada, 613 Nev. 567, 569-
570 (1980). To the extent the Department relied on the unresponsive document production as
its answers to Plaintiffs® interrogatories, the Department should not be able to rely on those
charts and tables in this litigation if it is not going to produce the underlying data. The

Discovery Commissioner did not address this concern in her ruling and subsequent R&R,

instead denying the majority of Plaintiffs’ Motion to Compel.

B
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it relied upon, it should strike those portions of Defendants® Opposition to Plaintiffs’ Motion

Therefore, if the Court is not inclined to compel the Department to produce information

for Preliminary Injunction relying on those Exhibits.

E.

discovery responses, the moving party is entitled to recover costs involved in bringing the

PLAINTIFFS ARE ENTITLED TO ATTORNEY’S FEES AND COSTS FOR

HAVING TO BRING THIS MOTION.

If a party refuses to produce discovery or fails to respond to an opposing party’s lawful

motion to compel. Under NRCP 26(g),

party must move to compel the other to comply with discovery. The relevant portion of NRCP

If a certification is made in violation of this rule, the court, upon motion or
upon its own initiative, shall impose upon the person who made the
certification, the party on whose behalf the request, response, or objection was
made, or both, an appropriate sanction, which may include an order to pay the
amount of the reasonable expenses incurred because of the violation, including
a reasonable attorney’s fee.

NRCP Rule 26(g) (emphasis added).

Additionally, NRCP 37 and EDCR 2.34 allow for an appropriate sanction when one

37 siates:

If the motion is granted, the court shall, . . . require the party or deponent whose
conduct necessitated the motion or the party or attorney advising such conduct
or both of them to pay to the moving party the reasonable expenses incurred in
obtaining the order, including attorney’s fees . . .

NRCP 37(a)(4) (emphasis added).

The relevant provision of EDCR 2.34 states:

If after request, responding counsel fails to participate in good faith in the
conference or to answer discovery, the court may require such counsel to pay to
any other party the reasonable expenses, including attorney’s fees, caused by the

failure.

EDCR 2.34(d) (emphasis added).
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Here, Plaintiffs sent lawful discovery demands to the Department and even after
discussions and emails with Plaintiffs® counsel the Department refuses to answer the discovery
fully, or to produce relevant, non-privileged information or documents. Further, the
Department received the discovery requests in March. If it was going to raise these
confidentiality issues, it should have done so before August, 10 days before depositions of
Defendants’ representatives were to be taken.

Since the R&R declined to do so, the Court should impose an appropriate sanction in
the form of attorney’s fees as compensation for the Department’s blatant refusal to produce
adequate, timely responses to Plaintiffs’ interrogatorics and request for production of
documents.

111
CONCLUSION

For all these reasons, Plaintiffs respectfully request that the Report and
Recommendation should be amended to by this Honorable Court, and that an order be entered:

(1) Compelling the Department to immediately submit to the Plaintiffs, within ten
(10) days of the entry of this Court’s order, the Department’s answers to the
above-described interrogatories, and to produce within that same time all the
un-redacted items and documents requested by the above-described requests for
production, all without objection;

(2) Sanctioning the Department for failing to comply with discovery, by awarding
Plaintiffs their costs and attorney fees for having filed this motion; and, in

addition and alternatively,
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(3) Striking the portion of Defendants’ Opposition to Plaintiffs® Motion for
Preliminary Injunction that relies upon information the Department now refuses

to produce (attached to the Department’s Opposition as Exhibits A and B).

DATED this 3™ day of March, 2010.

Respectiully submitted,

Wl Goew

WILLIAM H. BROWN, ESQ.
Nevada Bar No.: 7623

SULLIVAN BROWN

330 South Third Street, Ste. 860
Las Vegas, NV 89101
Telephone: (702) 366-9311
Facsimile: (702) 336-9371

WBrown@sullivanBrown.com
Counsel for Plainiiffs

BRADLEY J. SHAFER,
Michigan Bar No. P36604*
SHAFER & ASSOCIATES, P.C.
3800 Capital City Blvd., Suite #2
Lansing, Michigan 48906-2110
Co-Counse! for Plaintiffs
*Admitted Pro Hac Vice
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BRADLEY J. SHAFER.
Michigan Bar No. P36604
Shafer & Associates, P.C.
3800 Capital City Blvd., Suite 2
Lansing, Michigan 48906-2110
Telephomne: (517) 886-6560
Facstmile: (517) 886-6565
bishafer@acd.net

Attorneys for Plaintifis
Admitted Pro Hac Vice

DISTRICT COURT
CLARK COUNTY, NEVADA

DEJA VU SHOWGIRLS OF LAS VEGAS,
- L.L.C., d/b/a Deja Vu Showgirls, LITTLE
DARLINGS OF LAS VEGAS, L.L.C., d/bfa
Little Darlings, K-KEL, INC., 4/b/a
Spearmint Rhinto Gentlemen’s Club,
OLYMPUS GARDEN, INC., d/b/a Qlympic
Garden, SHAC, L.L.C. d/ly/a Sapphire, THE,
- POWER COMPANY, INC., d/b/a Crazy Horse )
Too Gentlemen’s Club, D. WESTWOOD, INC,, )
d/b/a Treasures, and DI. FOOD & BEVERAGE )
OF LAS VEGAS, LLC, d/b/a Scores

CASE NO. A533273
DEPT. NO. IX

b L N N

Plaintiffs,
Y.

NEYADA DEPARTMENT OF

" TAXATION, NEVADA TAX
COMMISSION, NEVADA STATE

BOARD OF EXAMINERS, sad MICHELLE
JACOBS, in her official capacity only,

Defendants.
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PLAINTIFFS’ FIRST SET OF INTERRQGATORIES TO DEFENDANTS
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The above-captioned Plaintiffs, by and through counsel and pursnant to
Nev.R.Civ.P Rules 26 and 33, request Plaintiff the Nevada Department of Taxation to
answer under oath the interfogatories set forth below.

You are request to produce the materials specified below for inspection and

copying at {Sullivan Brown to enter date at least 30 days from the date of service).

Deiinitions and Instruciions

A This First Set of Interrogatories shall be desmged to be continuing in
nature, calling for the answers to be changed promptly upon receipt of
more and/or different information.

B. As used in these interrogataries, the phrase “Chapter 368A” or the “Live
Entertainment Tax® shall refer to Chapter 3684, of the Nevada Revised
Statutes as referred in Plaintiffs’ Complain.

C.-  As used in these interrogatories, the phrase “Ten Percent LET shall refer
to the tax iinposed by N.R.S. § 368A.200(1)(a).

D. Asused in these interrogatories, the phrase “Five Percent LET” shall refer
to the tax imposed by N.R.S. § JO8A.200(1)(b).

E. As used in inteitegatories, the term “Department” shall refer to the
Nevada Department of Taxation,

F. As used in these intersogatories, the term “Commission” shall refer to the
Nevada Gaming Commission.

G. As used in these iﬁtemgatmries, the term “Board” shall refer to the Siate
Gaming Control Board. :

H. As used in these interrogatories, the term “regulation” shall refer. to any
regulation promulgated or adopted by either the Department or the
Commission pursvant to the provisions of NRS § 368A.140.

1 As used in these interro gatories, the term “business entity” shall have the
meaning ascribed to it in NRS § 368A.050.

1. As vsed in these interrogatories, the term “document” menns any writing,

letter, apinion, printing, memorandum, repori, compilation, survey,
summary, evaluation, correspondence, list, directive, study, confract,

Appellants' Appendix

Page 1275
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agreement, chart, graph, index, data sheet, data processing card or fape,
note, enfry, telegrams, telefax, advertisement, brochure, ciroular, tape,
record, receipt, invoice, bulletin, paper, book, pamphlet, account,
photograph, magazine or newspaper article, records of meetings,
conference tecords, telephone records, records of conversation or any
other form of communication, journal, and any other writlen, typewritten,
handwritten, or otlier graphic matter, any electronic or other recording of
arty kind or naturs, any mechanical or electronic sound or video recordings
or transcripts thereof, however produced or reproduced, and all copies or
facsimiles of documents by whatever means made.

As used in these intmmgatoﬁes, the phrase “person or persons™ shall refer
to individuals and not the collective knowledge of any group of persons,

As used in these interrogatories, the phrase “relating to” includes referring

to, pertaining to, showing, describing, analyzing, containing, having,
discussing, or concerning, in any manner or fashion whatsoever.

As used in these interrogatories, the term “you” (or “your™) shall refer
cotlectively to the above-captioned defendants.

If you object to any interrogatory herein on the basis of a claim of
privilege, please:

1. State the nature of the privilege(s) asserted; and
2, State in detail the factual basis for the claim(s) of privilepe.

In each case where you are asked to identify a person, or where the answer

to an interrogatory refers to & person, state with respect to each person;

His or her name;

1.
- 2. His or her current last known address and telephone number;
3

His ar her occupation, employer and business address at the date of
the referenced cvent or transaction; and

4, His or her present occupation, employer and business address and
telephone mumber,

In each case in which you are asked to identify an agency, company,
business entity or other organization, siate with respect to each agency,
company, business entity or other organization:

1. The full namec, address and phone number of the
entity/organization;

2. The type of entity/organization (e.g., corporation, limited Hability

company, partnership, sole proptietorship, etc.)

it
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In cach case where you are asked to jdentify a writing or document or
where the answer to an interrogatory refers to a writing or document, state
with respect to each writing or documeant:

1.

2,
3

M

The identity of the person who signed it or over whose name it was
issued:

The addressee; |

The natore and substance of the document with sufficient
particularity to enable identification;

The date of the writing; and

The identity of each person who has custody of the writing or any

capy. _ o

iii
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INTERROGATORIES

1. For each separate tax year from 2003 to present, please identify cach and
every person or business entity that paid the Live Entertainment Tax during that tax year;
whetler the entity is subject to the Five Percent LET or the Ten Percent LET; and specify
the amount of Live Entertainment Tax paid for such year. In the évent that a single entity
is subject to both the Five Percent LET and the Ten Percent LET or made paynents to

“both the Department and the Commission, identify each such payment separately.

RESPONSE:

2. Identify each and every persen or business entity subject that paid {axes
under the original version of the Live Entertainment Tax enzcted in 2003, but due to any
change(s) in the Live Entertainment Tax, chan ges or adoption of Live Entertainment Tax
Regulations, or due to any Depar&nent or Commission policy, was not required to pay the
Live Intertainment Tax in any subsequent year. For each person or business entity so
identified, aiso specify the change(s) in law, regulation, or poliey that resulted in the

. person or entity no longer being subject to the Live Entertainment Tax.

RESPONSE:

3. Kdentify each and every person or business entity not subject to the |

original version of the Livc Entertainment Tax, but due to any change(s) in the changes

-or adoption of Live Entertainment Tax, Live Entertainment Tax Regulations, or due to
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aﬁy Department or Commission policy, became sﬁbjact to the Live Entertainment Tax in

‘any subsequent year. For each person or business entity so identified, aiso gpecify the
change(s) in law, regulation, or policy that resulted in the person or business entity
becoming subject to the Live Entertainment Tax.

RESPONSE:

4. Identify the person or persons most knowledgeable of the introduction,
drafting, consideration of] revising, adopting and/or amending the Live Entertainment
Tax,

RESPONSE:

5. Identify the person or persons most knowledgeable of the introduction,
drafting, consideration of, revising, adopting and/or amending any and all regulations
retating to, or promulgated under, the Live Entertainment Tax.

RESPONSE:

6. Identify the person or persons most knowledgeable of the persons and
enfities who/which have paid the Live Entertainment Tax since the initial adoption of that
statute.

RESPONSE:
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7. Identify the person or persons most knowledgeable about the persons or
business entities meant to be taxed by fhe Live Entertainment Tax.

RESPONSE:

8. Identlfy the person or persons most knowledgeable of the purposes for
-each and every one of the exceptions 1o the definition of “live entertainment™ set i'orth n
NRS § 368A.090. Should you conclude that the person most knowledgeable differs
dependmg on the legistative act, list the person most knowledgeable regarding each
legislative act. | |

RESPONSE:

9. Identify the person or persons most knowledgeable of the purposes for any
and all legislative changes fo the cxeeptions to the definition of “live entertaintnent” set
forth in NRS § 308A.090.

RESPONSE:

10.  Identify the person or persons most knowledgeable of the purposes for

each and every one of the exceptions to the application of the Live Entertainment Tax set
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Torth in NRS § 368A.200. Should you conclude that the person most knowledgeable
differs depending on the legislative act, list the person most knowledgeable regarding

each iegislative act.

RESPONSE:

11.  Identify the person or persons most knowledgeable of the purposes for
each and every one of the exceptions to the application of the Live Entertainment Tax or
-tq the definition of “live aﬁtertninment” created by any regulation or policy of the
.Depamnent. Do not duplicate responses to previous interrogatories. In the event that
different persons are most knowledgeable regarding differcnt changes, list such
individuals scparately, to goether with the changes with regard to which the person is most
knowledgeablc.

RESPONSE:

12. Identify the person or persons most kuow]e&gcable of the purposes for
~ each and every one of the exceptions to the application of the Live Entertainment 'I_‘a}: or
to the definition of “live enterfainment” created by any regulation or policy of the
Commission. In the event that different persons are most knowledgeable regarding
differegt changes, list such individuals separafely, together with the changes with regard
to which the pesson is most knowledgenble. :

RESPONSE:
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13. Identify the person or persons most lnowledgesble regarding the steps by
which the praposed “5% across the board” tax on live entertainment was modified to,
insiead, tax certain Iive entertainment at the rate of 10%, as provided by NRS §

368A.200(1).

RESPONSE:

14, Identify the person or persons most knowledgeable reéarding the
purpose(s) of modifying the proposed “5% across the board” tax on live entertainment to,
instead, {ax certain live enterfainment at the rate of 10%, as provided by NI{S §
368A.200(1).

RESPONSE:

15, Identify each and every person or business enfity that became subject to
‘éhe Live Entertainment Tax as & result of NRS § 368A.200 being amended: (1) to change
the sealing capacity or occupancy requirement (presently NRS §§ J68A.200(5)(d) and
(e)) from 300 to 200; or (2) to change the language to refer to “maximum occupancy™
rather than “maximum seating capacity.”

RESPONSE:
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16.  Identify the person or persons most knowledgeable regarding the
purpose(s) of changing the maximum seating capacity/maximum occupancy specified by
{presently) NRS §§ 368A.200(5)(d) and (&) from 300 to 200.

RESPONSE:

17. Ientify the person or persons most knowledgeeble regarding the effoci(s)
of changing the maximum seating capa_cityfmaﬁimum occupancy specified by (presently)
NRS §§ 368A.200(5)(d) and (&) from 300 to 200.

RESPONSE:

18.  Identify the person or persons most knowledgeable regarding the

purpose(s) of changing the language of (presently) NRS §§ 368A.200(5)(d) and (e) from
referring to “raaximum seating capacity” to “maximum occupancy,”

RESPONSE:

19, Identif_‘y any and all persons, business entities, or classes of busipess
entities, who/which have requested to be exempt from the Live Entertainment Tax.

RESPONSE:
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20.  For cach business entity or class of business entities identified in the
preceding interrogatory, indicate whether such entity is currently subject to taxaﬁnp via
presently effective version of the Live Entertainment Tax. If the business entity or class
of business entities is not subject o the Live Enterlainment Taz, ideﬁtify the change in
) the Live Entertainment Tax, regulations, and/or adminisiration responsible for the

‘business entity or class of business entities not being presently subject to taxation.

RESPONSE:

21.  Identify each and every govemnmental interest meant to be served by the
enactment or operation of the Live Entertainment Tax.

RESPONSE:

22, Identify each and every govermmental interest meant to be served by the
enaciment of each and every one of the exceptions and excmptions to the Live
Entertainment Tax.

RESPONSE:

Appell'ants' Appendix

Page 1284




23.  Identify each and every person from the State of Nevada whose job

responsibilities include administering the collection and payment of the Live

Entertainment Tax.

RESPUNSE:

24.  Identify all persons associaied with the Department, Comumission, or

‘Board who hold or act under {he title “live entertainment tax examiner.” Also, identify

the person or persons respousible for overseeing the activities of the live entertainment

tax examiners.

RESPONSHE:

tlated: March 24, 2009

Respectfully Suhxmtted,{.\ . }
- ra .‘-—‘\ o
g,ﬁ} _H-Jt' E "L‘l“} ":‘ J \'L

BRADLEY J. SHAFER

. Michigan Bar No. P36604

Shafer & Associates, P.C.

3800 Capital City Blvd., Suite 2
Lansing, Michigan 48906-2110
Telephone: (517) 886-6560
Facsimile: (517) 886-6565
bishafer@acd.net

Attorneys for Plaintiffs
Admitied Pro Hae Vice
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REQT
BRADLEY I. SHAFER
Michigan Bar No. P36604
Shafer & Associates, P.C.
3800 Capital City Blvd., Suite 2
Lansimg, Michigan 48906-2110
Telephone: (517) 886-6560
Facsimile: (517) 886-6565
bishaferfacd.net

Attarneys for Plaimiffs
Admitted Pro Hae Vice

DISTRICT COURT
CLARK COUNTY, NEVADA

DEJA VU SHOWGIRLS OF LAS VEGAS,
L.L.C., d/Wa Deje Vu Showgirls, LITTLE
DARLINGS OF LAS VEGAS, L.L.C., d/b/a
Little Darlings, K-KEL, INC., d/b/a
Spearmint Rhino Gentlemen’s Club,
OLYMPUS GARDEN, INC., &/b/a Olympic
Garden, SHAC, L.L.C. d/b/a Sapphire, THE
POWER COMPANY, INC., d/b/a Crazy Horse )
Too Gentlemen’s Club, D, WESTWQOD, INC., )
d/b/a Treasures, and D.1. FOOD & BEVERAGE )
OF LAS VEGAS, LLC, d/b/a Scores

CASE NO. A533273
DEPT. NO. 1X

e Sl LN L NI

Plaintiffs,
V.

NEVADA DEPARTMENT QI
. TAXATION, NEVADA TAX
COMMISSION, NEVADA STATE
BOARD OF TXAMINERS, and MICHELLE
JACOBS, in her official capacity only,

Defendants.

i il S e i P S N L L

PLAINTIFFS” FIRST REQUEST FOR THE PRODUCTION OF DOCTUMENTS AND
' THINGS TO DEFENDANTS
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The above-captioned Plaintiffs, by and through counsel and pursuant to Nev.R.Civ.P

Rules 26 and 34, request Plaintiff the Nevada Department of Taxation to produce the documents

and things on the date, time and place specified herein, and to permit Plaintiffs, its agents, or its

attoruey to inspect and copy said materials,

You are requested to produce the materials specified below for inspection and 60pying at

Sullivan Brown, LLC, 332 South Jones Boulevard, Las Vegas, Nevada 89107 on or befnye Aprii

29, 2009.

Definitions and Instructions

This Request for Production of Documents and Things shall be deemed to be
continuing in nature, calling for the prompt production by the listed Plaintiff of
any and all documents which come into its actual or constructive possession, trust,
care or control at any time in the future, as well as any and all decuments now in
the actual or constructive possession, trust, care or control of said Plaintiff. The
specificity of any request shall not be construed ag reducing the scope of any more

- generalized request.

As used in these requests for production of documents anﬁ things, the phrase
“Chapter 368A™ or the “Live Entertainment Tax” shall refer to Chapter 368A of
the Nevada Revised Statutes as referred in Plaintiffs® complaint.

As used in these requests for production of documents and things, the phrase “Ten
Percent LET” shall refer to the tax imposed by N.R.S. § 368A.200(1)(a).

As used in these tequests for production of documents and things, the phrasc
“Five Percent LET” shall refer to the tax imposed by N.R.5. § 368A.200(1)(b).

As used in these requests for production of documents and things, the term
“Department” shall refer to the Nevada Department of Taxation.

As used in these requests for production of documents and things, the term
“Commission” shall refer to the Nevada Gaming Commission.

As used in these requests, the term “Board” shall refer to the State Gaming
Control Beard.

As used in these requests, the term “regulation™ shall refer to any regulation
promulgated or adopted by either the Depariment of Taxation or the Commission.
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K.

As used in these requests, the term “business entity” shall have the meaning
ascribed to it in NRS § 368A.050,

As used in these requests for production of documents and things, the term
“document™ means any writing, letter, opinion, printing, memorandum, report,
compilation, survey, summary, evaluation, correspondence, list, directive, study,
coniract, agreement, chart, graph, index, data sheet, data processing card or tape,
note, eniry, telegrams, telefax, advertisement, brochure, circular, tape, record,
receipt, invoice, bulletin, paper, book, pamphlet, account, photograph, magazine
or newspaper article, records of meetings, conference records, telephone records,
records of conversalion or any other form of communication, journal, and any
other wrilten, typewritien, handwritten, or other graphic matter, any electronic or
other recording of any kind or nature, any mechanical or electronic sound or video
recordings or transcripts thereof, however produced or reproduced, and all copies
or facsimiles of documents by whatever means made.

As used in these requests for production of documents and things, the phrase
“person or persons” shall refer to individuals and not the collective knowledge of
any group of persons.

As used in these requests for production of docwments and things, the phrase
“relating to” includes referring o, pertaining to, showing, describing, analyzing,
containing, having, discussing, or concerning, in any manner or fashion
whatsoever.

As used in these requests for production of documents and things, the term “you”
(or “your”) shall refer collectively to the above-captioned defendants,

I you object to any request for production of documents and things herein on the
basis of a claim of privilege, please:

1. Identify cach such document with sufficient particularity as to the
author(s)® address(es) or recipient(s)” address(es), and the contents thereof
so as to allow the court.sufficient information to be able to tule upon any
claim of privilege;

2.+ Identify all persons in possession of each document; -

3. State the nature of the privilege(s) asserted; and
4, State in defail the factual basis for the claim(s) of privilege.

In each case where you are asked to identify a person in an objection, state with
respect to each person:

1. His or her name;
2. His or her current last known address and telephone number:;
3. Fis or her occupation, employer and business address at the date of the

referenced event or transaction; and

Appellants' Appendix

Page 1289




His or her present occupation, employer and business address and
telephone number.

Appellants' Appendix Page 1290




DOCUMENTS TO BE PRODUCED

Plaintiffs requests that you produce and make available for inspection and copying,

separately in response to each munbered paragraph, the following documents:

1. Any and all documents related 1o any payments of the ten percent LET.
-RESPONSE:

2, Any and all documents related to any payments of the five percent LET.
RESPONSE:

3. Any and all Live Bntertainment Tax Returns or similar documents subrmilied to

the Department relating to the payment or anticipated payment of the Ten Percent LET.
RESPONSE:

4, Any and all Live Entertainment Tax Returns or similar documents submitted to

the Department relating to the payment or anticipated payment of the Five Percent LET.
RESPONSE:

5. Any and all Live Entertainment Tax Reports or similar docnments submitted to

the Board or Commission relating to the payment or the anticipated payment of the Ten Percent
LET.

RESPONSE:
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6. Any and all Live Entertainment Tax Reports or similar documents submitted to
the Board or Commission relating to the payment or the anficipated payment of Five Percent
LET.

RESPONSE:

7. Any and all Live Entertainment Tax Returns, Live Butertainment Tax Reports, or

similar documents retating to any payments of the Live Entertainment Tax,

RESPONSE:

8. Any and all documents listing, memotializing, summarizing, analyzing, or
otherwise describing amounts collected pursuant to the Live Fatertainiment Tax, Including but
not limited to documents that identify the payees of the Live Entertainment Tax.

RESPONSE:

9, Any and all documents relating to projections of revenue to be generated by, or
amounts to be collected pm‘suant to, the Live Entertainment Tax.

RESPONSE:

10.  Any and all documents relating to projections of revenue gencrated by, or
ammounts to be collected pursuant to, any proposed live adult entertainment tax. The phirase “live-

adult entertainment™ shall have the meaning ascribed to it by Senate Bill 247 of the year 2005.
2
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RESPONSE:

11.  Any and all documents relating to the purpose(s) of mtroducing, drafting,
considering, revising, adopting, and/or amending the Live Entertainment Tax.

RESPONSE:

12. Any and all document relating to the introduction, drafting, consideration,
revisions, amendments to, and enactment of the Live Entertainment Tax.

RESPONSE:

13.  Anyand all documents either sabmitted to or in any way cither considered and/or
relied upon by the Nevada Legislatore, it committees, subcommitteeg, employees, analysts, or
the like relating to the purpose of introducing, drafting, considering, revising, adopting, and/or

amending the Live Entertainment Tax.

RESPONSE:

14, Amny and all documents either submitted to or in any way either considered andfor
relied upon by the Nevada Legislature, its comumittees, subcommuttees, employees, analysts, or
the like relating to the infroduction, drafting, considering, revising, adopting and/or amending the

Live Entertainment Tax_
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RESPONSE:

15.  Any and all transcripts, audio or video recording, minutes, or other records of any
sessions, meetings or hearings of the Nevada Legislature, or its committees or subcommittees
relating to the introduction, consideration and enactment of the Live Bntertainment Tax.

RESPONSE:

16.  Any and all documents either submitted to or in any way either considered and/or
relied upon by the Nevéda Legislature or its committess or subcommittees relating to the purpose
of introducing, drafting, considering, revising, adopting, aﬁdx’nr amending any tax or proposed
tax on “hive aduit entertainment.”

RESPONSE:

17. Any and all documents that constitute the legislative history of the Live

Entertainment Tax or any amendments thereto.

RESPONSE:

18.  Any and all transcripts, audio or video recording, minutes, or other records of any

sessions, meetings or hearings of the Nevada Legislature, or its commitiees or subcommiitees
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relating to the introduction, consideration and enactment of any tax or proposed tex on “live
aduit entertainment,” including but not limited to Senate Bil] 247 of 2005.

RESPONSE:

19.  Any and all documents relating to how or whether any provision of Senate Bill
247 or any other proposed tax on “live adult entertainment” were incorporated into the Live
Entertainment Tax.

. RESPONSE:

20.  Auny and all documents either submitted to or in any way cither considered and/or

relied upon by the Department, its employees, or agents relating fo the purpnsé of introducing,

drafing, considering, revising, adopting, and/or amending of any rules relating to, or

promulgated under, the Live Entertainment Tax.

RESPONSE:

21, Any and all documents either submitted to or in any way either considered and/or
- relied upon by the Department, its employces, or agents relating to the ntroduction, drafting,
consideration, revision,. amendments to, and/or promulgation of any rules relating to, or
promulgated under, the Live Entertainment Tax.

RESPONSE:
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22, Any and all transcripts, audio or video recording, or other records of any sessions,
meetings or hearings of the Department, its employee, or agents relating to the purpose of
introducing, drafling, considering, revising, adopting, and/or amending of any rules which
created or clarified any exceptions or lexamptions to the application of the Live Entertainment
Tax.

RESPONSE:

23.  Any and all documents relating to any request by or on behalf of any business
eﬁtit}r or class of business entities, conten&ing that, taking the opposition that, or inquiring
whether, the hus'me:srs entity or class of businessl entities isface cxempted from the Live
Entertainment Tax.

RESPONSE: -

24, Any aod all documents relating to the procedures by which the Department
determines whether a business entity is subject to the Live Entertainment Tax.

RESPONSE:

25, Any and all documents relating to any challenge by any business entity to the
aﬁplicability of the Live Entertminment Tax or of amomnts owned by way of the Live

Entertainment Tax.,
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RESPONSE:

26.  Any and all documents relating to the administration of the Live Entertainment

Tax or {he providing of advice relating o the Live Entertainment tax by any person operating

under the title “live entertainment +ax examiner.”

RESPONSE:

Dated: MarchZlg 2009

Respectfully Submitted,

" . 2
* -.- l.' n

Michigan Bar No. P36604
Shafer & Associates, P.C.

3800 Capital City Blvd., Suite 2
Lansing, Michigan 48906-2110
Telephone: (517) 886-6560
Facsimile: (517) 886-6565
bjshafer(@acd.net

Attorneys for Plaintiffs
Admitted Pra Hac Vice
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CATHERINE CORTEZ MASTO
Attorney General

Blake A. Doerr, #2001

Deputy Attorney General

David J. Pope, #8617

Sr. Deputy Attorney General

555 E. Washington Avenue, Suite 3900
lLas Vegas, Nevada 89101

Ph. (702) 486-3095

Fax: (702) 486-3416
bdoerr@ag.nv.gov

Attorneys for Nevada Department of Taxation

DISTRICT COURT

CLARK COUNTY, NEVADA

DEJA VU SHOWGIRLS OF LAS VEGAS,
L.L.C., d/b/a Déja vu Showgirls, LITTLE
DARLINGS OF LAS VEGAS, L.L..C., d/bla
Litile Darlings, K-KEL, INC. d/b/a Spearmint
Rhino Gentlemen’'s Club, OLYMPUS
GARDEN, INC., d/bfa Olympic Garden,
SHAC, L.L.C., d/b/a Sapphire, THE POWER
{|{ GOMPANY, INC., d/b/a Crazy Horse Too
Genilemen’s Club, D. WESTWOOD, INC.,
dfbfa Treasures, and D.I. FOOD &
BEVERAGE OF LAS VEGAS, L.L.C., dib/a
Scores

Case No. A533273
Dept No. IX

)
)
i
)
g
} NEVADA DEPARTMENT OF
} TAXATION'S RESPONSES TO
} PLAINTIFFS’ FIRST SET OF
) INTERROGATORIES TO
) DEFENDANTS
- |
Plaintiffs, )
VS. i
)
)
)
)

NEVADA DEPARTMENT OF TAXATION,
NEVADA TAX COMMISSION, NEVADA
STATE BOARD OF EXAMINERS, and

[ MICHELLE JACOBS, in her official capacity
only,

Defendants.

TO: Plaintiffs; and
TO: Shafer & Associates, P.C., attorney of record for Plaintiffs:
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| responses to reflect wilnesses, facts and evidence following the filing. of these responses

Interrogatories to the extent that such instructions and directions call for 3 response that.

Defendants, NEVADA DEPARTMENT OF TAXATION, NEVADA TAX COMMISSION,
NEVADA STATE BOARD OF EXAMINERS and MICHELLE JACOBS by and through its
attorney Catherine Cortez Masto, Attorney General, and Blake D‘oerr, Deputy Aftorney
General, hereby responds to Plaintiff's First Set of Interrogatories and states as follows:

It should be noted that Responding Parly has not fully completed discovery in this
action and has not completed preparation for trial. All of the responses contained herein are
based only upon such information and documents which are presently available and
specifically known to Responding Party. As discovery proceeds, wiinesses, facts and
evidence may be discovered which are not sat forth 'herein, but which may be responsive to
an interrogatory. Therefore, the following responses are given without prejudfcé to
Responding Party's right to supplement the responses Upon any subsequently discovered
facts or withesses which it may later recall.

Responding F’arty further assumes no obligation to voluntarily supplement these

other than provided by Nevada Rule of Civil Procedure 26(e}). In addiiion, because some
fesponses may have been ascertained by its attorneys and investigators, Responding Party
may not have personal knowledge of the information from which these responses ére derived,
GENERAL OBJECTIONS

1. Responding Party objects to thé instructions and directions that accompany the
Interrogatories to the extent that such instructions and directions tend fo impose a discovery
obligation beyond that required by applicable rules of civil procedure, and Responding Party
refuses o comply with such instructions and directions to the extent that the,_'y attempt to
Impose a discovery obligation beyend that required by applicable rules of civil procedure,

2, Responding Party objects to the instructions and directions that accompany 1he

involves information that compromises aitorney work product and/or information that is

protected by the attorney/client privilege and/or statutes requiring confidentiality.

D
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{leach and every one of its Responses as discovery continues, Responding Party responds as

3. Responding Party objects fo the Interrogatories to the extent that they utilize the
terms "all", "each”, or "any" concerning various subjects or events on the grounds that the
interrogatories are overly broad, unduly burdensome, onerous, and request information that is
not relevant or which is not likely to lead to the discovery of admissible evidence.

Without waiving any of the foregoing objections, and reserving the right to supplement

follows:

INTERROGATORY NUNBER 1

0 0 ~N @ & kA W N

{|improperly seeks attomey work product information, requests confidential and/or privileged

For each separate tax year from 2003 to .present, please identify each and every
pérson or business entity that paid the Live Entertainment Tax during that tax year; whether
the entity is subject to the Five Percent LET or the Ten Percent LET; and specify the amount
of Live Entertainment Tax paid for such year. In the event that a single entity is subject to
both the Five Percent LET and the Ten Percent LET or made payments to both the
Department and the.Comrnission, identify each such payment separately.

RESPONSE TO INTERROGATORY NUMBER 1

This Responding Parly hereby objecis to this interrogatory on grounds including, but

not limited to, that the interrogatory is compound, overly broad, vague and ambiguous,

information pursuant to NRS 40.025 and NRS 368A.180, asks for information which is not
reasonably calculated to lead fo the discovery of admissible evidence, and is overly
burdensome. Without waiving said objections, and while reserving same, and while reserving
the right to supplement or amend this response, this Responding Party asserts as follows:

As to the non-objectionable portion of this Interrogatory, see Exhibit “A” to Response to
Plaintiffs’ First Request for Production, filed concurrently herewith. Discovery is continuing.

INTERROGATORY NUMBER 2

ldentify each and every person or business entity subject that paid taxes under the

original version of the Live Entertainment Tax enacted in 2003 but due to any changes in the

. '-3-_
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Live Entertainment Tax, changss or adoption of Live Entertainment Tax Regulations, or due:
to any Department or Commission palicy, was not required to pay the Live Entertainment Tax
in_any subsequent year. For each person or business entity so idenﬁﬁed, also specify the
change(s) in faw, regulation, or policy that resulted in the person or entity no longer being
subject to the Live Entertainment Tax.

RESPONSE TO INTERROGATORY NUMBER 2

This Responding Paity hereby objects to this inferrogatory on grounds including, but
not limited to, that the interrogatory is compound, overly broad, vague and ambiguous, calis
for speculation, improperly seeks attorney work product information, requests information
{{ which is confidential and/or privileged pursuént to NRS 49.025 and NRS 368A.180, asks for
infoarmation which is not reasonably calculated to lead to the discovery of admissible evidEnce,
and is overly burdensome as it would require expensive review of records. The Interrogatory
additionally seeks information that is obtainable from another more convenient, less
burdensome and less expensive source.

Without waiving said objections, and while reserving same, and while reéewing the
right to supplement or amend this response, this Responding Party asseris as follows:

As to the non-objectionable portion of this Interrogatory, see Exhibit "A” to Response to
Plaintiffs’ First Request for Production, filed concurrently herewith. Discovery is continuing.
INTERROGATORY NUNBER 3

Identify each and every person or business entity not subject to the original version of
the Live Entertainment Tax, but due tn' any change(s) in the changes or adoption of Live
Entertainment Tax Regulations, or due to any Department or Commission policy, became
subject to the Live Entertainment Tax in any subsequent year. For each person or business
entity so identified, also specify the change(s) in law, regulation, or policy that resulted in the
person or business entity becoming subject to the Live Enterfainment Tax,

[l
/1
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RESPONSE TO INTERROGATORY NUMBER 3

This Responding Party hereby objects to this interrogatory on grounds including, but
{inot limited to, that the interrogatory is compound, overly broad, vague and ambiguous, calls
for speculation, improperly seeks attorney work product information, requests information
which is confidential and/or privileged pursuant to NRS 40.025 and NRS 368A.180, asks for
mformation which is not reasonably calculated to lead to the discovery of admissible evidenca,
and is overly burdensome as it would require expensive review of records. The lnterrogatory
additionally seeks information that is obtainable from another mare convenient, less
burdensome and less expensive source, and information already in the custody and control of
the Plaintiffs. |

Witheut waiving said objections, and while reserving same, and while reserving the
right to supplement or amend this response, this Responding Party asserts as foliows:

As to the non-objectionable portion of this Interrogatary, see Exhibit “A” to Responsa to
+| Plaintiffs’ First Request for Production which contains discoverable information related to the
‘LET' tax, filed concurrently herewith. Discovery is continuing.‘

INTERROGATORY NUMBER 4

ldentify the person or persons most knowledgeable of the introduction, drafting,
consideration of, revising, adopting and /or amending-the Live Entertainment Tax.

RESPONSE TO INTERROGATORY NUMBER 4

This Responding Parly hereby objects to this interrogatory on grounds including, but
not limited to, that the interrogatory is compound, overly broad, vague and ambiguous, calls
for speculation, improperly seeks attorney work product information, requests information
which is not reasonably calculated to lead fo the discovery of admissible evidence, and is
overly burdensome as it would require expensive review of public records which are
 obtainable from another more convenient, less burdensome and less expensive source.

Without waiving said objections, and while reserving same, and while reserving the
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right to supplement or amend this response, this Responding Party asseris as follows:

Dino DiCianno
Executive Director
Department of Taxation

As to the non-objectionable partion of this Interrogatory, see public access
Legislative History documents at;

bitp:/fwww.leg.state.nv.us/7 3rd/Reports/history.cfm?ID=1877

http:/iwww. leg state.ny. us/73rd/Reporis/history,cfm?DocumentType=18BillNo=554 .
Discovery is continuing.

INTERROGATORY NUMBER 5

identify the person or persons most knowledgeable of the introduction, drafting,
consideration of, revising, adopting and /or amending any and all regulations relating to, or
promuigated under, the Live Enterfainment Tax.

RESPONSE TO INTERROGATORY NUMBER 5

This Responding Party hereby objects fo this interrogatory on grounds Including, but
not limited fo, that the interrogatory is compound, overly broad, vague and ambiguous, calls
for speculation, improperly seeks aftorney work product information, requesis infarmation
which is not reasonably calculated io lead to the discovery of admissible evidence, and is
‘overly burdensome as it would reguire eicpensive review of public records which are
obtainable from another more convenient, less burdensome and less expensive source.

Without waiving said objections, and while reserving same, and while reserving the

right to supplement or amend this response, this Responding Party asserts as follaws:

Dino DiCianna
Executive Director
Department of Taxation

As to the non-objectionable porticn of this Interrogatory, See public access to
Legislative History documents at:

bitp://www. leq.state.nv.us/19thSpecial/Reports/history fm?1D=1232 (SB4);

hitp:/iwww.leg state.nv.us/19thSpecial/Repors/history.cfm?ID=1234 (5B8&),

.-6_
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http:/lwww.leg.state.nv.us/73rd/Reportsthistory.cfm?|D=1877 (SB247);
hitp:/fwww.leq.state.nv.us/73rd/Reports/history.cfm?DocumentType=1&BillNo=554
(AB 544).

See afso regulation workshop recordings, attached to Responseé to Plaintiffs’ Request
for Production, Exhibit “AAA”, |
Discavery is continuing.

INTERROGATORY NUMBER 6

ldentify the person or persons most knowledgeable of the persons and enfities

who/which have paid the Live Entertainment Tax since the initial adoption of that siatute.

RESPONSE TO INTERROGATORY NUMBER &

This Responding Party bereby objects to this interrogatory on greunds including, bhut
not limited to, that the interrogatory is compound, overly broad, vague and ambigucus, calls
for speculation, improperly seeks atiorney work product information, requests information

which is confidential and / or privileged pursuant to NRS 40.025 and NRS 368A.180, asks for

| information which is not reasonably calculated to lead to the discovery of admissible evidence,

i and is overly burdensome as it would require expensive review of records. The interrogatory

additionally seeks information that is obtainable from another more convenient, less
burdensome and less expensive source, and information already in the custody and control of
the Plaintiffs.

Without waiviﬁg said objections, and while reserving same, and while reserving the
right to supplement or amend this response, this Responding Party asserts as follows:

As to the non-chjectionable portion of this Interrogatory, and subject to the prohibitions
of NRS 40.025 and NRS 368A.180:;

Michelle Jacobs
Tax Examiner Il
Departmeni of Taxation

Discovery is continuing.
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| INTERRGGATORY NUMBER 8

INTERROGATORY NUMBER 7

ldentify the [_:’ierson or persons most knowledgeable about the persons or business
entities meant o be taxed by the Live Entertainment Tax.

RESPONSE TO INTERROGATORY NUMBER 7

This Responding Party hereby objecis to this intermgatbry on grounds including, but
not limited to, that the interrogatory is compound, overly broad, vague and ambiguuus, calls
for speculation, improperly seeks aftorney work product information, requests information
which is not reasun'ably calculated to isad to the discovery of admissible evidence, and is
overly burdensome as it would require expensive review of public records which are
ob’rainaﬁle from another more convenient, less burdensomé and less eXpensive source.

Without waiving said objections, and while reserving same, and while reserving the
right to supplement or amend this response, and subject to the prohibitions of NRS 40.025
and NRS 368A.180: this Responding Party asserts as follows:

Dino DiCianno
Executive Director
Department of Taxation

As to the non-objectionable portion of this Interrogatory, entities who provide “live
entertainment” is defined by NRS 368A.080. See Answer to Interrogatory 5. See all public
access Legislative History documents at:

http:/iwww.leg.state.nv.us/19thSpecial/Reports/history.cim?ID=1232 (SB4);

hitp:/iwww.leg.state.nv, us/15thSpecial/Reports/history.cfm?iD=1234 (SB5).
hitp://www.leg.state.nv.us/73rd/Reports/history.cfm?ID=1877 (SB247);

http:/iwww.leq.state.nv.us/7 3rd/Reports/history.cfm?DoctmentTvpe=1&BillNo=554

(AB 544),

Discovery is continuing.

Identify the person or persons maost knowledgeable of the purposes for each and every

one of the exceptions o the definition of “live entertainment” set forth in NRS 368A.090.

-B-
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Should you conclude that the person most knowledgeable differs depending on the legislative
act, list the person most knowledgeable regarding each legislative act.

RESPONSE TO INTERROGATORY NUMBER 8

This Responding Parly hereby objects to this interrogatory on grounds including, but
not limited to, that the interrogatory is compound, overly broad, vague and ambiguous, calls

for speculation, improperly seeks aftorney work product infonnatio-n, requesté information

{jwhich is not reasonably calculated to lead to the discovery of admissible evidence, and is

overly burdensome as it would require expensive review of public records which are
obtainable from another mora convenient, I.ess burdensome and less expensive source,
Without waiving said objections, and while reserving same, and while reserving the
right 1o supplement ﬁr amend this response, this Responding Parly asserts as follows:
As to the non-objectionable portion of this Interrogatory, subject to the prohibitions of

NRS 40.025 and NRS 368A.180:

Michelle Jacobs
Tax Examiner i
Depariment of Taxation

See all public access Legislative History documents at:

hitp://www leg. state.ny.us/19thSpecial/Reports/istory.cim?1D=1232 (SB4);

htp://www.leg.state.nv.us/19thSpecial/Reports/history.cfm?lD=1234 (SB5).
hﬂn:f!w.leq.state.nv.usﬁ’ard!Reports!histow.cfm?lD=18?? (éBZtl?);

http:/mww.leg.state nv. us/73rd/Reports/history.cfim?DocumentType=1&BillNo=554
(AB 544),

Discovery is continuing.

INTERROGATORY NUMBER 9

Identify-the person or persons most knowiedgeable of the purposes for any and all
legislative changes to the excepiions to the definition of “live entertainment™set forth in NRS

368A.090.
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||RESPONSE TO INTERROGATORY NUMEBER 8
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This Responding Party hereby objects to this Interragatory on grounds including, but
not limited to, that the interrogatory is compound, overly broad, vague and ambiguous, calls
for speculation, improperly seeks attomey work product information, requests information
which is not reasonably calculated to lead to the discovery of admissible avidence, and is
overly burdensome as it would require expensive review of public records which are
obtainable from another more convenient, tess burdensome and less expensive source.

Without waiving said objections, and while reserving same, and while reserving the
right to supplement or amend-this response, this Responding Parly asserts as follows

As 1o the non-objectionable portion of this Inferrogatory:

Dino DiCianno
Executive Director
Depariment of Taxation

The definition for “live entertainment” is contained in NRS 368A.090. Sae all public

access Legislative History documents at;

hitp://www.leg.state.nv.us/19thSpecial/Reports/history.cfm?1D=1232 (SB4);
hifp:/mww.leg state.nv.us/19thSpecial/Reports/history.cfm?(D=1224 (SB5).

hitp /iwww.leg. state.nv.us/73rd/Reports/history.cim?1D=1877 (SB247):

hito:/;www [eg.state.nv.us/73rd/Reports/history.cfm?DocumentType=1 &BillNo=554

{AB 544),
Discovery is continuing.

INTERROGATORY NUMBER 10

Identify the person or persons most knowledgeable of the purposes for each and every
one of the exceptions to the application of the Live Entertainment Tax set forth in NRS
368A.200. Should you conclude that the person most knowledgeable differs depending on
the legislative act, list the person most knowledgeable regarding each legislative act,
/] | |
{1

~10-
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RESPONSE TO INTERRQGATORY NUMBER 10

This Responding Paily hereby objects to this interragatory on grounds including, but
not limited to, that the interrogatory is compound, overly broad, vague and ambiguous, calls
({for speculation, improperly seeks attorney work product inforrnati'ﬁn, requests information
which is net reasonably calculated to lead to the disci:ivery of admissible evidence, and is
overly burdensome as it would require expensive review of public records which are
|| obtainable from another more convenient, less burdensome anﬁ less expensive source.

Without waiving said objections, and while feserving same, and while reserving the
right to supplement or amend this response, this Responding Party asserts as follows:

As lo the non-objectionable portion of this Interrogatory, and subject to the prohibitions

of NRS 40.025 and NRS 368A.180:

Michelle Jacobs
Tax Examiner |l
Department of Taxation

The entities who provide “live entertainment” are defined in NRS 368A.090. See all

| public access Legislative History documents at:

http:/fwww.leg.state.nv. us/19thSpecial/Reporis/history . cfm?1D=1232 (SB4);

hitp:/iwww.leg.state.nv.us/1SthSpecial/Reports/history.cim?1D=1234 (SB5),
hitp://www.leg.state.nv. us/73rd/Reportsihistory.cim?iD=1877 (5B247Y;

htp://www.leq.state.nv.us/7 3rd/Reports/history.cim?Document Type=1&BilNo=554
(AB 544).

Discovery is continuing,

INTERROGATORY NUWMBER 11

Identify the person or persons most knowledgeable of the purposes for each and every
one of the exceptions to the application of the Live Entertainment Tax or to the deﬁnitioﬁ of
‘live entertainment” created by any regulation or policy of the Depariment. Do not duplicate
responses {0 previous interrogatories. In the event that different persons are most

knowledgeable regarding different changes, list such individuals separately together with any

-39
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changes with regard o which the person is most knowledgeable.

RESPONSE TO INTERROGATORY NUMEER 41

This Responding Party hereby objects to this interregatory on grounds including, but
not limited to, that the interrogatory is compound, duplicative, overly broad, vague and
ambiguous, calls for speculation, improperly seeks attorney work product information,
requests informafion which is not reasonably calculated to lead to the discovery of admissible
evidence, presumes facts not in evidence, presents an incomplete hypothetical, and is overly
| burdensome as it would require expensive review of public records which are obtainable from
another more convenient, less burdensome and less expensive source.

Without waiving said objét:ﬁuns, and while reserving same, and while reserving the
right to supplement or amend this response, this Responding Party asseris as follows

As 1o the non-objectionable portion of this Interrogatory, and subject fo the prehibitions

of NRS 40.025 and NRS 368A.180:

Michelle Jacobs
Tax Examiner |l
Department of Taxation

The enfiies whe provide “live entertainment” are defined in NRS 368A. 090. See all
public access Legislative History documents at;

hitp:/iwww.leg.state.nv.us/19thSpecial/Reports/history.cfm?1D=1232 (SB4);

hitp://www.leg.state.nv.us/19thSpecial/Reportsthistory.cfm?ID=1234 (SB5).

hitp:{fwww.leg.state.nv.us/73rd/Reports/history, ofm?ID=1877 (SB247);

htip:/iwww.leq.state.nv.us/73rd/Reporis/history.cim?DocumeniType=1&BiliNo=554
(AB 544). o
Discovery is continuing.

INTERROGATORY NUMBER 12

ldentify the person or persons most knowledgeable of the purpases for each and every
one of the exceptions to the application of the Live Entertainment Tax or to the definition of

‘live enterfainment” created by any regulation or policy of the Commission. In the avent

12
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1| different persons are most knowfedgeélble regarding different changes, list such individuals

separately, together with the changes with regard to which the person is most knowledgeable.
RESPONSE TO INTERROGATORY NUMBER 12

This Responding Party hereby objects to this interrogatory on grounds including, but
not limited to, that the interregatory is compound, duplicative, overly broad, vague and
ambiguous, calls for speculation, improperly seeks atiorney work product infarrﬁation,
requests information which is niot reasonably calculated o lead to the discovery of admissible
evidence, presumes facls not in evidence, presents an incomplete hypothetical, and is overly
burdensome as it would require expensive review of public records which are obtainable from
another more convenient, less burdensome and Jess expensive source.-

Without waiving said objections, and while reserving same, and while reserving the
right to supplement or amend this response, this Responding Parly asserts as follows

As to the non-objectionable portion of this Interrogatory:

Dino OiCianno
Executive Director
Department of Taxation

The entities who provide "live entertainment” are defined in NRS 368A.090. See all
public access Legislative History documents at:

hitp:/imww.leg.state.nv.us/19thSpecial/lReports/history.cfm?iD=1232 (SB4);

hitp:/iwww.leg.state.nv.us/15thSpecial/Reports/history.cim7iD=1234 (SBS).
hitp:/iwww leg.state.nv.us/7 3rd/Reparts/history.cfm21D=1877 (5B247);

hitp:/fwww leq.state.nv.us/73rd/ Reports/history.cim?DocumeniType=1&BillNo=554
(AB 544),

Discovery is continuing.

INTERROGATORY NUMBER 13

Identify the person or persons most knowledgeable regarding the steps by which the

proposed “6% across the board” tax on live entertainment was modified fo, instead, tax

-13-
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certain live entertainment at the rate of 10%, as provided by NRS 368A.200(1).
RESPONSE TO INTERROGATORY NUMBER 13

This Respunding Party hereby objects to this interrogatory on grounds including, bu
not limited to, that the interrogatory is compound, duplicative, overly broad, vague and
ambiguous, calls for speculation, improperly seeks altorney work product information,

requests information which is not reasonably calcufated lo lead to the discovery of admissible

lj evidence, presumes facts not in evidence, presents an incomplete hypothetical, and is overly

burdensome as it would require expensive review of public records which are obtainable from
another more convenient, less burdensome and less expehsive source,

Without waiving said objections, and while reserving sams, and while reserving the
right to supplement or amend this response, this Responding Parly asserts as follows:

As to the non-objectionable portion of this Interrogatory:

Dirto DiCianno
Execufive Director
Department of Taxation

See all public access Legislative History documents at;

http:l/m.rww.qu.stéte.nv.usf 19thSpecial/Reports/history.cim?1D=1232 (S B4);

hitp://www.leq. state.nv.us/19thSpeciallReports/history.cfm?ID=1234 {SB5).

Ottp:/fwww.leg.state.nv, us/73rd/Repogts/history.cfm?1D=1877 (SB247);

hito:/fwnaw leqg. state .nv.us/7 Jrd/Reports/history.efm?DocumeniType=1 &BillNo=554
(AB 544).

Discavery is continuing.

INTERROGATORY NUMBER 14

ldentify the person or persons most knowledgeable regarding the purpose(s) of
modifying the proposed “5% across the board” tax on live entertainment to, instead, tax

certain live entertainment at the rate of 10%, as provided by NRS 368A.200(1).

111

¥
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i| evidence, presumes facts not in evidence, presents an incomplete hypothetical, and is overly

burdensome as it would require expensive review of public records which are obtainable from
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RESPONSE TO INTERROGATORY NUNMBER 14

This Responding Party hereby objects to this interrogatory on grounds including, but
not fimited to, ihat the interrogatory is compound, duplicative, overly broad, vague and
ambiguous, calls for speculation, improperly sesks attorney work product information,

requests information which is not reasonably calculated to lead to the discovery of admissible

another more convenient, less burdensome and less expensive source,
Without waiving said objections, and while reserving same, and while reserving the
right to supplement or amend this response, this Responding Party asserts as follows:

As to the non-objectionable portion of this Interrogatory:

Dino DiCianno
Executive Director
Department of Taxation

~See all public access Legislative History documents at:

http:/Avww Jeg.state.nv.us/18thSpecial/Reports/history.ofm?ID=1232 (SB4);

hitp:/Awwniv.leg. state.nv.us/19thSpecial/Reports/history.cfm?ID=1234 (SB5).

http://wvew.leg.state.nv.us/73rd/Reportsihistory.cfm?1D=1877 (5B247);

hittp ./iwww.leg.state.nv.us/7 3rd/Reports/history.cim? DocumentTypes1&BillNo=554
(AB 544).

Discovery is continuing.

INTERROGATORY NUMBER 15

|| capacity or occupancy requirement (presently NRS 368A.200(6)(d) and (g) from 300 to 200:

ldentify each and every person or business entity that became subject to the Live

Entertainment Tax as a result of NRS 368A.200 being amended” (1) to change the seating or

or {Z} to change the language to refer fo “maximum occupancy” rather that "maximum seating

capacity.”

-15-
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J{RESPONSE TO INTERROQGATORY NUMBER 15

This Responding Party hereby objects to this interrogatory on grounds including,
but not limited to, that the interrogatory is compound, overly broad, vague and ambiguous,
calls for speculation, improperly seeks attorney work product information, requests information
||which is confidential and privileged pursuant to NRS 49.025 and NRS 368A.180, asks for
information which is not reasonably calculated to lead to the discovery of admissible evidence,
presumes facts not in evidence, presents an incomplete hypotheﬁcal, and Is overly
burdensome as it would require éxpensive review of public records which are‘ obtainable from
another more convenient, less burdensome ahd less expensive source, and information that is
already in the custody and control of the Plaintiffs.

Without waiving said objections, and while reserving same, and while reserving the
|| ight to supplement or amend this response, this Responding Party asserts as follows:
As to the non-objectionable portion of this Interrogatory, See Exhibit “B™.
Discovery is continuing.

INTERROGATORY NUMBER 16

Identify the person or persons most knowledgeable regarding the purpose(s) of
changing the maximum seating capacity/maximum occupancy specified by {presenf) NRS
J68A.200(5)(d) and (g) from 300 to 200.

RESPONSE TO INTERROGATORY NUMBER 16

This Responding Party hereby ohjects to this interrogatory on grounds including, but
not limiled to, that the interrogatory is overly broad, vague and ambiguous, calls for
speculation, improperly seeks attarney work product information, requesis information which
|is not reasonably calculated {o lead to the discovery of admissible evidence, presumes facts
not in evidence, presents an incomplete hypothetical, and is overly burdensome as it would
require expensive teview of public records which are obtainable from another more

convenient, less burdensome and Iess expensive source.
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Without waiving said objections, and while reserving same, and while reserving the
right to supplement ar amend this response, this Responding Parly asseris as follows:

As 1o the non-ohjectionable portion of this Interrogatory:

Dino DiCianno
Executive Director
Department of Taxation

See all public' access Legislative History documenis at:

hitp:/iww.leg.state.nv.us/1 9thSpecial/Repornts/history.cfm ?[D=1232 (SB4);

hittp://www.leg state.nv.us/19thSpecial/Reporis/history.cim?1D=1234 (SB5).

http:/Avww. leq.state.nv us/7 3rd/Reporis/history.cfm?ID=1877 (SB247),

hitp://www.leq.state nv.us/73rd/ Reports/history.cim?DocumentType=1&BillNc=554
(AB 544).

Discovery is continuing.

INTERROGATORY NUMBER 17

Ideniify the person or personé most knowledgeable regarding the effect(s) of changing'
the maximum seating capacity/maximum occupancy specified by NRS 368A.200(5)(d) and (e)
| from 300 to 200.
RESPONSE TO INTERROGATORY NUMBER 17

This Responding Paity hereby ubjecis to this inierrogatc:ry on grounds iﬁcluding, but
not limited to, that the interrogatory is compnund, duplicative, overly broad, vague and
ambiguous, calls for speculation, improperly seeks attorney work preduct  information,
requests information which is not reasonably calculated to lead to the discovery of admissible
evidence, presumes facts not in evidence, presents an incomplete hypothetical, asks for an
expert opinion, and is overly burdensome as it would require expensive review of public
records which are obtainable from another more convenient, less burdensome and less

expensive source.

17~
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Without waiving said objections, and while reserving same, and while reserving the
right to supplement or amend this response, this Responding Party assertts as follows:

As to the non-objectionable portion of this interrogatory:

Dine DiCianno
Executive Director
Department of Taxation

See all public access Legisiative History documents at:

hitp://www.leg.state.nv. us/1 gthSpecial/Reports/history.cim ?1D=1232 (SB4);

hitp://mww.leg state.nv.us/1 Sthopecial/Reports/history.cim?iD=1234 (SB6).

http:/fwww.leg state nv.us/7 3rd/Reports/history.cfm?1D=1877 (SB247);

hitp./ivww . leg.state.nv.us/7 3rd/Reporis/hista ry.cim?BocumentTvpe=1&BiliNo=554
(AB 544).

Discovery is continuing.

INTERROGATORY NUMBER 18 |

| [dentify the person or persons most knowledgeable regarding the purpose(s) of
changing thé language of (presently) NRS 368A.200(5)(d) and (e) from referring fo *maximum
seating capacity” to “maximum occupancy.”

RESPONSE TO INTERROGATORY NUMBER 18

This Responding Party hereby objects to this interrogatory on grounds including, but

not limited to, that the Interrogatory is Gompound, dupiicative, overly broad, vague and

{ambiguous, calls for speculation, improperly seeks attorney work product information,

requests information which is not reasonably calculated to lead to the discovery of admissible
evidence, presumes facts not in evidence, presents an incomplete hypothetical, and is overly
burdensome as it would require expensive review of public records which are obtainable from
ancther more convenient, less burdensome and less expensive source,

Without waiving said objections, and while reserving same, and while reserving the

right to supplement or amend this response, this Responding Party asserts as follows:
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As to the non-objectionable portfion of this Interrogatory:

ino DiCianno
Executive Director
Department of Taxation

See all public access Legislative History documents af

http:/iwww leq.state. nv. us/7 3rd/Reports/history.cfm?ID=1877 (S BZ4T);
hitp://vww.leg.state.nv.us/7 3rd/Reports/history.cim?Document Type=1i &BillNo=554
(AB 544),

Discovery is continuing.

INTERROGATORY NUMBER 19

Identify any and all persons, business entities, or classes, whofwhich have requested
to be exempt from the Live Entertainment Tax.

RESPONSE TO INTERROGATORY NUNBER 19

This Responding Party hereby objects fo this interrogatory on grounds including, but
not limited to, that the interrogatory is compound, overly broad, vague and ambiguous, calls

for speculation, improperly seeks attomey work product information, requests information

||which is confidential and privileged pursuant to NRS 368A.180 and NRS 49.025, asks for

information which is not reasonably calculated to lead to the discovery of admissible evidence,
and is overly burdensome as it would require expensive review of records. The Interrogatory
additionally seeks information that is obtainable from another more convenient, less
burdensome and less expensive source, and information which is already in the custody and
control of the Plaintiffs.

Without waiving said objections, and while reserving same, and while reserving the

right to supplement or amend this response, this Responding Party asserts as follows: The

{information requested is confidential and non-discoverable pursuant fo NRS 40.025 and NRS

368A.180.

Discovery is continuing.
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entities is not subject to the Live Enterfainmenl Tax, identify the change in the Live

i burdensome and less expensive source, and information which is already in the possession of

not limited to, that the interrogatory is compound, overly broad, vague and ambiguous, calls

INTERROGATORY NUMBER 20

For each business entity or class of business entities idenfified in the preceding
interrogatory, indicate whether such entity is currently subject to taxation via presently

effective version of the Live Entertainment Tax. If the business entity or class of business

Entertainment Tax, regulations, and/or administration responsible for the business entity or
class of business entities not being presently subject to taxation.

RESPONSE TO INTERROGATORY NUMBER 20

This Responding Party hereby objects to this interrogatory on grounds including, but
not limited to, that the interrogatory is compound, overly broad, vague and ambiguous, calis
for speculation, Improperly seeks attorney work product information, requests information
which is confidential and privileged pursuant to NRS 368A.180 and NRS 49.025, asks for
information which is not reasonably calculated to lead to the discovery of admissible evidence,
and is overly burdensome as it would require expensive revieﬁur of records. The interrogatory

additionally seeks information that is obfainable from another more convenient, less

Plaintiffs.

Without waiving said objections, and while reserving same, and while reserving the
right to supplement or amend this response, this Responding Farty asserts as follows: See
NRS 368A.080. See also Exhibit “AAA" to Response to Plaintiffs’ Requests for Productinﬁ
and response fo Interrogatory 19 above.,

INTERROGATORY NUMBER 21

[dentify each and every governmental interest meant to be served by the enactment or
operation of the Live Entertainment Tax.

RESPONSE TO INTERROGATORY NUMBER 21

This Responding Party hereby objects to this interrogatory on grounds including, but
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for speculation, improperly seeks attorney work product information, requests infarmation
which is confidential and privileged pursuant fo NRS 3568A.180 and NRS 49.025, asks for
information which is not reasonably caiculated to lead to the discovery of admissible evidence,
and is overly burdensome as it would require expensive review of records. The interrogatory
additionally seeks information that is obtainable from another more convenient, less
burdensome and less expensive source.

Without waiving said objections, and while reserving same, and while reserving the
right to supplement or amend this response, this Respanding Party asserts as follows:

As 1o the non-objacﬁonable portion of this Interrogatory, the purpose of the Live
Entertainment Tax is to generéte revenue for the state. Sea NRS Chapter 368A, NAC:
Chapter 368A, see afso all public access legisiative history dacuments at:

hitp:/iwww.feg.state.nv.us/1SthSpecial/Reports/history.¢fm?ID=1232 (SB4);

http:/imww.leq.stafe.nv.us/19thSpecial/Reports/history.cfim?ID=1234 (SB8&).
hitp./fwww.leq.state.nv.us/7 3rd/Reporisthistory.cfm?ID=1877 (SB247);

hitp:/iwww. leg.state.nv.us/73rd/Reports/h istory.cim?DocumentTyne=1&BillNa=554
(AB 544),

Discovery is continuing.

INTERROGATORY NUMBER 22

ldentify each and every govermnmental interest meant to be served by the enactment of
each and every one of the exceptions and exemptions to the Live Entertainment Tax.

RESPONSE TO INTERROGATORY NUMBER 22

This Responding Party hereby abjects to this interrogatory on grounds including, but
not limited to, thal the interrogatory is compound, overly broad, vague and ambiguous, calls
for speculation, imptoper[y seeks attorney work product information, requests information
which is confidential and privileged pursuant to NRS 368A.180, asks for information which is
not reasonably calculated to lead to the discovery of admissible evidence, and is overly

burdensome as it would require expensive review of records. The Interrogatory additionally
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seeks information that is obtainable from anoiher more convenient, less burdensome and less
expensive source.
| Without waiving said objections, and while reserving same, and while reserving the
right to supplement or amend this response, this Responding Parly asserts as follows:
As to the non-objectionable portion of this Interrogatory, the purpose of the Live
Entertainment Tax is to generate revenue for the staie. Ses NRS Chapter 368A, NAC
Chapter 368.A, see also all public access legislative history documents at:

hito:/iww. led state nv. us/1 8thSpeciallReporis/history.afm 2iD=1 232 (SB4),

htp:/iwww.leg.state.nv.us/1 9thSpecial/Reporis/histary.cfm?1D=1234 (SB5).

http.//www leg.state .nv.us/73rd/Reports/history.cfm?ID=1877 (SB247);

http:/fwww.leg.state.nv.us/73rd/ Reportsfhistory.cfm?Document Type=18&BillNo=554

(AR 544),
Discovery is continuing.

INTERROGATORY NUMBER 23

Identify each and every person from the State of Nevada whose job responsibilities
include administering the collection and payment of the Live Entertainment Tax.

RESPONSE TO INTERROGATORY NUMBER 23

This Responding Party hereby objects to this interrogatory on grounds including, but
not limited to, that the interogatory is compound, overly broad, vague and ambiguous, calls
for speculation, improperly seeks aftorney work product information, requests employee
information which is confidential and privileged, asks for information which is not reasonably
calculated to lead to the discovery of admissible evidence, and is overly burdensome as it
would require expensive review of records. The Interrogatory additionally seeks information

that is obtainable frem another more convenient, less burdensome and less expensive source.

Without waliving said objections, and while reserving same, and while reserving the
right to supplement or amend this response, this Responding Party asserts as. follows:

As to the non-objectionable portion of this Interrogatory, all employees of the

. 0.
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Depariment of Taxafion may have some responsibility for the administration of the collection
and payment of the LET.
Discovery is continuing.

INTERROGATORY NUMBER 24

ldentify ali persons associated with the department, commission, or Board who hold or
act under the title “live entertainment.fax examiner.” Also, identify the person or persons
responsible for overseeing the activities of the live enterfainment tax examiners.

RESPONSE TO INTERROGATORY NUMBER 24

This Responding Party hereby objects to this interrogatory an grounds ingluding, but
not limited to, that the interrogatory is compound, overly broad, vague and ambiguous, calls
for speculation, impraperly seeks attorney work product information, requests employee
information which is confidential and p'riviteged, asks for information which is not reasonably
calculated to lead to the discovery of admissible evidence, and is overly burdensome as it
would require expensive review of records.

Without waiving said ohjections, and while reserving same, and while reserving the |
right to supplement or amend this response, no such title exists in the Department of Taxé’ti:on;
and all employees. of the Department of Taxation may have some responsibility for the

administration of the collection and payment of the LET,

DATED THIS /%" day of August, 2008.

CATHERINE CORTEZ MASTO
Attorney General

R IV

ake A. Dberr, #9001
Deputy Attorney General
David J. Pope, #8617
Sr. Deputy Attorney General
2835 E. Washington Avenue, Suile 3900
. Las Vegas, Nevada 89101

Attorneys for Nevada Depariment of Taxation
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VERIFICATION

"~ STATEOFNEVADA )
)88
COUNTY OF CLARK )

' Dino DiCianno, Executive Director of the Department of Taxation, being first
duly sworn, upon oath, deposes and says that ke has read the foregoing and knows the
contents thereof; that the same is true of his own knowledge, e ept as 1o those matlers
stated thereon upon information and belief; and as to4hos he believes them to be
true,

Dated _ SifH/D?

TS pih
BYATE BF 1!
wyp Azl Exp:

SUB IBED AND SWORN to bafore me
this (Y day of Aubuso 2009

NOTARY PPBLIC injand for said County
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CERTIFICATE OF SERVICE

| hereby certify that on the / L}%‘“ day of August, 2009, the foregoing
NEVADA DEPARTMENT OF TAXATION'S RESPONSES TO PLAINTIFF'S FIRST
SET OF INTERROGATORIES TO DEFENDANTS was served on the‘fnregoing party
by Federal Express, addressed to:

Federal Express Airbill #8601 4135 5818

Bradley J. Shafer

{{ SHAFER & ASSOCIATES, P.C.
3800 Capital City Blvd_, Suite #2
Lansing, Michigan 48906-2110

Fax: 517-886-6565

Dated this !uf day of August, 2009

N

An Employee of the State of Nevada
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