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VEGAS, L.L.C., d/b/a Deja Vu
Showgirls, LITTLE DARLINGS OF
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MICHELLE JACOBS, in her Official
Capacity Only,

Respondents.

Supreme Court CQE%% 0 OZI;Igg p.m.

Tracie K. Lindeman
District Court CaseGlerkd66&iffreme Court

APPELLANTS’ APPENDIX

VOLUME 10, PAGES 1706-1904

Docket 59752 Document 2013-00365



INDEX TO APPELLANTS’ APPENDIX

Filing Date | Description Vol. | Page

05/05/2011 | 3" Amended Order Setting Civil Non-Jury 15 2752-2754
Trial and Calendar Call (District Court Case
No.: A533273")

05/05/2011 | 4™ Amended Order Setting Civil Non-Jury 15 2755-2757
Trial and Calendar Call

04/11/2008 | Amended Affidavit of Service for Nevada 2 310-312
Office of the Attorney General (Nevada
Department of Taxation)

04/11/2008 | Amended Affidavit of Service for the Nevada |2 313-315
Board of Examiners

04/11/2008 | Amended Affidavit of Service for the Nevada |2 307-309
Department of Taxation

04/11/2008 | Amended Affidavit of Service for the Nevada | 2 304-306
Tax Commission

11/29/2011 | Amended Case Appeal Statement 20 3914-3922

11/29/2011 | Amended Case Appeal Statement (Entered 20 3905-3913
into District Court Case No.: A533273)

12/19/2011 | Amended Order (District Court Case Nos.: 20 3953-3956
A533273 and A554970)

03/17/2009 | Amended Order Setting Non-Jury Civil Trial |4 732-733

08/04/2009 | Amended Order Setting Non-Jury Civil Trial | 4 769-772

03/17/2009 | Amended Order Setting Non-Jury Civil Trial |4 730-731
(District Court Case No.: A533273)

08/04/2009 | Amended Order Setting Non-Jury Civil Trial | 4 767-768
(District Court Case No.: A533273)

07/20/2009 | Amended Scheduling Order 4 764-766

07/20/2009 | Amended Scheduling Order (District Court 4 761-763
Case No.: A533273)

04/09/2007 | Amended Summons - Nevada Board of 1 52-55

Examiners (District Court Case No.:

t Because the case below (A554970) and “Case 1” (A533273) were coordinated
(Order of August, 4, 2010, App.Apx. 1699-1702) and later consolidated (Order of
April 6, 2011, App.Apx. 2638-2640) the relevant documents for both actions are
included in an abundance of caution.




Filing Date
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Vol.

Page

A533273)

04/09/2007

Amended Summons - Nevada Tax
Commission (District Court Case No.:
A533273)

56-59

03/03/2008

Answer

293-303

03/03/2008

Answer (District Court Case No. A553273)

283-292

04/06/2011

Answer to First Amended Complaint

14

2600-2617

04/06/2011

Answer to Verified Amended Complaint for
Declaratory and Injunctive Relief, Damages
and Attorney Fees and Costs (District Court
Case No.: A533273)

14

2618-2634

11/28/2011

Case Appeal Statement

20

3878-3884

01/17/2012

Case Appeal Statement (Case No.
06A533273) (Filed into District Court Case
No.: A533273)

21

3980-3988

11/28/2011

Case Appeal Statement (Entered into District
Court Case No.: A533273)

20

3871-3877

03/15/2011

Certificate of Service (First Amended
Complaint — Served December 15, 2010)

14

2556-2557

03/22/2011

Certificate of Service (First Amended
Complaint — Served March 17, 2011)

14

2594-2595

03/23/2011

Certificate of Service (First Amended
Complaint — Served March 23, 2011)

14

2598-2599

03/30/2009

Certificate of Service (Plaintiffs’ First Set of
Interrogatories and Plaintiffs’ First Request for
Production of Documents — District Court
Case No.: A533273)

734-735

04/20/2009

Certificate of Service (Plaintiffs’ Notice of
30(b)(6) Depositions and Subpoenas Duces
Tecum — District Court Case No.: A533273)

739-740

02/28/2011

Certificate of Service (Plaintiffs’ Opposition
to Nevada Department of Taxation’s Motion
for Partial Summary Judgment) (District Court
Case Nos. A533273 and A554970)

13

2504-2505

03/22/2011

Certificate of Service (Verified Amended
Complaint — Served March 17, 2011) (District
Court Case No.: A533273)

14

2592-2593

03/23/2011

Certificate of Service (Verified Amended

14

2596-2597




Filing Date | Description Vol. | Page
Complaint — Served March 23, 2011) (District
Court Case No.: A533273)

01/28/2009 | Certificate of Service re: Amended Complaint | 4 721-722
(District Court Case No.: A533273)

04/24/2007 | Certificate of Service re: Substitution of 1 71-101
Attorney and Verification with attached
Verifications (District Court Case No.:
A533273)

05/03/2007 | Civil Court Minutes 1 102

04/17/2008 | Civil Court Minutes 2 316

12/16/2008 | Civil Court Minutes 4 669

02/03/2009 | Civil Court Minutes 4 724

04/02/2009 | Civil Court Minutes 4 737

07/31/2008 | Civil Court Minutes (District Court Case No. |3 456
A533273)

08/14/2008 | Civil Court Minutes (District Court Case No. |3 491
A533273)

09/18/2008 | Civil Court Minutes (District Court Case No. |3 513
A533273)

10/16/2008 | Civil Court Minutes (District Court Case No. |3 514
A533273)

11/06/2008 | Civil Court Minutes (District Court Case No. |3 614
A533273)

11/13/2008 | Civil Court Minutes (District Court Case No. |3 615
A533273)

12/11/2008 | Civil Court Minutes (District Court Case No. |4 667
A533273)

12/16/2008 | Civil Court Minutes (District Court Case No. |4 668
A533273)

01/15/2009 | Civil Court Minutes (District Court Case No. |4 688
A533273)

02/03/2009 | Civil Court Minutes (District Court Case No.: |4 723
A533273)

02/12/2009 | Civil Court Minutes (District Court Case No.: |4 725
A533273)

04/02/2009 | Civil Court Minutes (District Court Case No.: |4 736

A533273)




Filing Date | Description Vol. | Page
04/16/2009 | Civil Court Minutes (District Court Case No.: |4 738
A533273)
01/03/2012 | Civil Order to Statistically Close Case 21 3973
01/03/2012 | Civil Order to Statistically Close Case 21 3972
(District Court Case No.: A533273)
01/09/2008 | Complaint for Refund, Pursuant to N.R.S. 1 127-147
368A.290(1)(b) and N.R.S. 368A.300(3)(b),
Declaratory Relief, Injunction Relief and
Damages
01/09/2008 | Complaint - Exhibit 1 1 148-191
Copy of the Version of Chapter 368A adopted
in 2003
01/09/2008 | Complaint - Exhibit 2 2 192-224
Current Codified Version of Chapter 368A
01/09/2008 | Complaint - Exhibit 3 2 225-271
Nevada Administrative Code Chapter
368A.010 through 368.540
01/09/2008 | Complaint - Exhibit 4 2 272-274
Nevada Tax Commission’s Order Denying
Appeal — October 12, 2007
06/30/2010 | Court Minutes 9 1698
08/12/2010 | Court Minutes 9 1705
08/24/2010 | Court Minutes 10 1771
09/16/2010 | Court Minutes 10 1174-1775
12/09/2010 | Court Minutes 10 1777
12/28/2010 | Court Minutes 11 2021-2022
01/13/2011 | Court Minutes 11 2048-2049
01/26/2011 | Court Minutes 12 2135
02/10/2011 | Court Minutes 12 2137
03/15/2011 | Court Minutes 14 2559
04/22/2011 | Court Minutes 14 2658
06/24/2011 | Court Minutes 15 2814
08/23/2011 | Court Minutes 19 3551-3552
11/08/2011 | Court Minutes 20 3843
12/16/2011 | Court Minutes 20 3924
06/17/2009 | Court Minutes (District Court Case No.: 4 758

A533273)




Filing Date | Description Vol. | Page

11/13/2009 | Court Minutes (District Court Case No.: 7 1243
A533273)

08/12/2010 | Court Minutes (District Court Case No.: 9 1703-1704
A533273)

08/24/2010 | Court Minutes (District Court Case No.: 10 1770
A533273)

09/16/2010 | Court Minutes (District Court Case No.: 10 1772-1773
A533273)

12/09/2010 | Court Minutes (District Court Case No.: 10 1776
A533273)

12/28/2010 | Court Minutes (District Court Case No.: 11 2019-2020
A533273)

01/13/2011 | Court Minutes (District Court Case No.: 11 2046-2047
A533273)

01/26/2011 | Court Minutes (District Court Case No.: 12 2134
A533273)

02/10/2011 | Court Minutes (District Court Case No.: 12 2136
A533273)

03/15/2011 | Court Minutes (District Court Case No.: 14 2558
A533273)

04/22/2011 | Court Minutes (District Court Case No.: 14 2657
A533273)

05/27/2011 | Court Minutes (District Court Case No.: 15 2777
A533273)

06/24/2011 | Court Minutes (District Court Case No.: 15 2813
A533273)

08/16/2011 | Court Minutes (District Court Case No.: 18 3362
A533273)

10/20/2011 | Court Minutes (District Court Case No.: 20 3829
A533273)

11/08/2011 | Court Minutes (District Court Case No.: 20 3841-3842
A533273)

11/10/2011 | Court Minutes (District Court Case No.: 20 3870
A533273)

12/16/2011 | Court Minutes (District Court Case No.: 20 3923
A533273)

06/30/2010 | Court Minutes (District Court Case Nos.: 9 1696-1697




Filing Date
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Vol.

Page

A533273)

08/12/2011

Defendant’s Objection to Subpoena Duces
Tecum and Subpoena, Motion to Quash
Subpoenas and Motion for Sanctions Pursuant
to NRCP 45(c)(1) on Order Shortening Time
(District Court Case Nos.: A533273 and
A554970)

17

3199-3225

08/12/2011

Defendant’s Objection to Subpoena Duces
Tecum — Exhibit A
Deposition Subpoenas (2011)

17

3226-3248

08/12/2011

Defendant’s Objection to Subpoena Duces
Tecum — Exhibit B

Plaintiffs’ First Request for the Production of
Documents and Things to Defendants

17

3249-3260

08/12/2011

Defendant’s Objection to Subpoena Duces
Tecum — Exhibit C

Nevada Department of Taxation’s Responses
to Plaintiffs’ First Request for Production of
Documents and Things to Defendants

17

3261-3289

08/16/2011

Defendants’ Motion to Compel on an Order
Shortening Time (District Court Case Nos.:
A533273 and A554970)

18

3363-3403

08/16/2011

Defendants Motion to Compel — Exhibit A
Defendants’ Requests for Production of
Documents to Plaintiffs

18

3404-3476

08/16/2011

Defendants Motion to Compel — Exhibit B
Plaintiffs Shac, LLC’s Response to
Defendants’ Requests for Production of
Documents

18

3477-3488

08/16/2011

Defendants Motion to Compel — Exhibit C
Responses to Defendants’ Requests for
Production of Documents

18

3489-3504

08/16/2011

Defendants Motion to Compel — Exhibit D
Email to Roos from Rakowsky - Dated June
28, 2011

18

3505-3506

08/16/2011

Defendants Motion to Compel — Exhibit E
Email to Rakowsky from Roos — Dated July
15, 1011

18

3507-3509

vi
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Page

08/16/2011

Defendants Motion to Compel — Exhibit F
Email to Brown and Pritzlaff from Doerr —
Dated July 13, 2011

18

3510-3511

08/16/2011

Defendants Motion to Compel — Exhibit G
Correspondence to Shafer and Sullivan from
Diciano (Nevada Dep. of Taxation) Dated
October 12, 2007

18

3512-3514

08/16/2011

Defendants Motion to Compel — Exhibit H
Email to Roos from Rakowsky — Dated June
29, 2011

18

3515-3516

08/16/2011

Defendants Motion to Compel — Exhibit |
Email to Roos from Rakowsky — Dated July 1,
2011

18

3517-3518

10/19/2009

Defendants’ Opposition to Plaintiffs’ Motion
to Compel Discovery of Defendants and
Counter Motion to Strike (District Court Case
No.: A533273)

1074-1102

10/19/2009

Defendants’ Opposition to Plaintiffs’ Motion
to Compel (A533273) — Exhibit A
Index and Privilege Log

1103-1107

10/19/2009

Defendants’ Opposition to Plaintiffs’ Motion
to Compel (A533273) — Exhibit B

Exhibits that the Plaintiffs are Seeking to
Exclude (A and B)

1108-1149

10/19/2009

Defendants’ Opposition to Plaintiffs’ Motion
to Compel (A533273) — Exhibit C
Exhibit H to the Production of Documents

1150-1154

10/19/2009

Defendants’ Opposition to Plaintiffs’ Motion
to Compel (A533273) — Exhibit D
Exhibit L to the Production of Documents

1155-1211

10/19/2009

Defendants’ Opposition to Plaintiffs’ Motion
to Compel (A533273) — Exhibit E
Exhibit O to the Production of Documents

1212-1213

10/19/2009

Defendants’ Opposition to Plaintiffs’ Motion
to Compel (A533273) — Exhibit F
Affidavit of Blake Doerr

1214-1217

04/27/2011

Defendants’ Response to Plaintiffs’ Motion
for Clarification or Order (District Court Case

14

2690-2693

vii
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Nos.: A533273 and A554970)

04/27/2011

Defendants’ Response to Plaintiffs’ Motion
for Clarification or Order — Exhibit A
National Private Truck Council, Inc., et al. v.
Oklahoma Tax Commission, et al, United
States Supreme Court Decision

14

2694-2704

04/27/2011

Defendants’ Response to Plaintiffs’ Motion
for Clarification or Order — Exhibit B
Excerpts of Reply to Plaintiffs’ Opposition to
Defendants’ Motion for Partial Summary
Judgment and Motion to Dismiss

14

2705-2711

04/27/2011

Defendants’ Response to Plaintiffs’ Motion
for Clarification or Order — Exhibit C
Email from Doerr to Shafer and Brown re:
Orders — Sent March 25, 2011

14

2712-2713

05/28/2010

Discovery Commissioner’s Report and
Recommendations (05/19/2010) (District
Court Case Nos.: A533273)

1680-1685

12/09/2010

First Amended Complaint

10

1844-1860

12/09/2010

First Amended Complaint - Exhibit 1
Copy of the Version of Chapter 368A adopted
in 2003

10

1861-1904

12/09/2010

First Amended Complaint - Exhibit 2
Current Codified Version of Chapter 368A

11

1905-1937

12/09/2010

First Amended Complaint - Exhibit 3
Nevada Administrative Code Chapter
368A.010 through 368.540

11

1938-1984

12/09/2010

First Amended Complaint - Exhibit 4
Nevada Tax Commission’s Order Denying
Appeal — October 12, 2007

11

1985-1987

06/17/2009

Minute Order

759-760

04/08/2011

Minute Order

14

2643-2644

04/08/2011

Minute Order (District Court Case No.:
A533273)

14

2641-2642

09/17/2008

Motion for Summary Judgment (District Court
Case No. A533273)

492-509

09/17/2008

Motion for Summary Judgment (A533273) —
Exhibit A

510-512

viii




Filing Date
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Vol.

Page

Excerpts of Assembly Committee on
Commerce and Law meeting of April 13, 2005

09/30/2009

Motion to Compel Discovery of Defendants
(District Court Case No.: A533273)

783-806

09/30/2009

Motion to Compel (A533727) - Exhibit 1
Plaintiffs’ First Set of Interrogatories to
Defendants

807-819

09/30/2009

Motion to Compel (A533727) - Exhibit 2
Plaintiffs’ First Request for the Production of
Documents and Things to Defendants

820-831

09/30/2009

Motion to Compel (A533727) - Exhibit 3
Responses to Plaintiffs’ First Set of
Interrogatories

832-857

09/30/2009

Motion to Compel (A533727) - Exhibit 4a
Responses to Plaintiffs’ First Request for the
Production of Documents and Things

858-921

09/30/2009

Motion to Compel (A533727) - Exhibit 4b
Responses to Plaintiffs’ First Request for the
Production of Documents and Things

922-991

09/30/2009

Motion to Compel (A533727) - Exhibit 4c
Responses to Plaintiffs’ First Request for the
Production of Documents and Things

992-1064

09/30/2009

Motion to Compel (A533727) - Exhibit 5
Affidavit of Matthew J. Hoffer

1065-1066

09/30/2009

Motion to Compel (A533727) - Exhibit 6
LET Return Forms — Non-Gaming Facilities

1067-1073

04/18/2008

Motion to Dismiss (District Court Case No.
A533273)

317-328

04/25/2011

Motion to Reconsider and Clarify Order
(District Court Case Nos.: A533273 and
A554970)

14

2659-2667

04/25/2011

Motion to Reconsider and Clarify Order —
Exhibit 1
Order Signed April 5, 2011

14

2668-2671

04/25/2011

Motion to Reconsider and Clarify Order —
Exhibit 2
Excerpts Verified Amended Complaint

14

2672-2681

04/25/2011

Motion to Reconsider and Clarify Order —

14

2682-2685

ix
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Page

Exhibit 3
Excerpts of Department’s Motion for Partial
Summary Judgment

04/25/2011

Motion to Reconsider and Clarify Order —
Exhibit 4

Excerpts of Plaintiffs’ Opposition to
Department’s Motion for Partial Summary
Judgment

14

2686-2689

01/25/2011

Nevada Department of Taxation’s Motion for
Partial Summary Judgment on the Plaintiffs’
Claims for Refund and Motion to Dismiss the
as Applied Challenge to the Live
Entertainment Tax and the Claims for
Damages Pursuant to 42 U.S.C. 1983 (District
Court Case Nos. A533273 and A554970)

11

2057-2084

01/25/2011

Nevada Department of Taxation’s Motion for
Partial Summary Judgment — Exhibit A
Department of Taxation’s Finding of Facts and
Conclusion of Law letter dated October 12,
2007

11

2085-2086

01/25/2011

Nevada Department of Taxation’s Motion for
Partial Summary Judgment — Exhibit B
Order Denying Motion for Preliminary
Injunction without Prejudice dated January 3,
2011

11

2087-2089

01/25/2011

Nevada Department of Taxation’s Motion for
Partial Summary Judgment — Exhibit C
Memo to Assemblyman Bernie Anderson
from Norm Azevedo, Sr. Deputy Attorney
General dated May 7, 1999

11

2090-2094

01/25/2011

Nevada Department of Taxation’s Motion for
Partial Summary Judgment — Exhibit D
Senate Committee on Taxation March 23,
1999 Page 10-12 Transcript

11

2095-2098

01/25/2011

Nevada Department of Taxation’s Motion for
Partial Summary Judgment — Exhibit E
Senate Bill No. 362 Assembly Committee on
Taxation Hearing: May 6, 1999

11

2099-2104

X




Filing Date

Description

Vol.

Page

01/25/2011

Nevada Department of Taxation’s Motion for
Partial Summary Judgment — Exhibit F
Southern California Edison vs. State of
Nevada, District Court of Nevada, Order to
Proceed as Petition for Judicial Review

11

2105-2110

01/25/2011

Nevada Department of Taxation’s Motion for
Partial Summary Judgment — Exhibit G
Southern California Edison vs. State of
Nevada, Nevada Supreme Court, State of
Nevada’s Amicus Curiae Brief

12

2111-2133

07/18/2011

Nevada Department of Taxation’s Motion for
Partial Summary Judgment on the Plaintiffs’
Claims for Refund and Motion to Dismiss the
as Applied Challenge to the Live
Entertainment Tax and the Claims for
Damages Pursuant to 42 U.S.C. 1983 and to
Dismiss Case 2 for Failure to File a Petition
for Judicial Review or Alternatively for an
Order that Case 2 Proceed as a Judicial
Review (District Court Case Nos.: A533273
and A554970)

15

2824-2856

07/18/2011

Nevada Department of Taxation’s Motion for
Partial Summary Judgment — Exhibit A
Nevada Department of Taxation’s Findings of
Fact and Conclusion of Law letter dated
October 12, 2007

15

2857-2859

07/18/2011

Nevada Department of Taxation’s Motion for
Partial Summary Judgment — Exhibit B
Order Denying Motion for Preliminary
Injunction Without Prejudice

15

2860-2862

07/18/2011

Nevada Department of Taxation’s Motion for
Partial Summary Judgment — Exhibit C
Memo to Assemblyman Bernie Anderson
from Norm Azevedo, Sr. Deputy Attorney
General — Date May 7, 1999

15

2863-2867

07/18/2011

Nevada Department of Taxation’s Motion for
Partial Summary Judgment — Exhibit D
Excerpts of Senate Committee on Taxation

15

2868-2871

Xi




Filing Date

Description

Vol.

Page

Hearing of March 23, 1999

07/18/2011

Nevada Department of Taxation’s Motion for
Partial Summary Judgment — Exhibit E
Senate Bill No. 362 Assembly Committee on
Taxation Hearing: May 6, 1999

15

2872-2877

07/18/2011

Nevada Department of Taxation’s Motion for
Partial Summary Judgment — Exhibit F
Southern California Edison v. State of Nevada,
District Court of Nevada, Order to Proceed as
Petition for Judicial Review

15

2878-2883

07/18/2011

Nevada Department of Taxation’s Motion for
Partial Summary Judgment — Exhibit G
Southern California Edison v. State of Nevada,
Nevada Supreme Court, Nevada’s Amicus
Curiae Brief

15

2884-2906

07/18/2011

Nevada Department of Taxation’s Motion for
Partial Summary Judgment — Exhibit H

State of Nevada, et al v. The Eighth Judicial
District of Nevada, et al, Nevada Supreme
Court, Order Granting Petition for Writ of
Mandamus

15

2907-2910

07/18/2011

Nevada Department of Taxation’s Motion for
Partial Summary Judgment — Exhibit |

State of Nevada, et al v. The Second Judicial
District of Nevada, et al, Nevada Supreme
Court, Order Granting Petition for Writ of
Mandamus

15

2911-2916

03/18/2010

Nevada Department of Taxation’s Opposition
to Plaintiff’s Objection to the Discovery
Commissioner’s Report and Recommendation
Regarding Plaintiffs’ Motion to Compel
Discovery of Defendants and Counter Motion
to Strike (District Court Case No.: A533273)

1549-1580

03/18/2010

Nevada Department of Taxation’s Opposition
to Plaintiff’s Objection to the Discovery
Commissioner’s Report and Recommendation
(A533273) — Exhibit A

Index and Privilege Log

1581-1585

xii




Filing Date

Description

Vol.

Page

03/18/2010

Nevada Department of Taxation’s Opposition
to Plaintiff’s Objection to the Discovery
Commissioner’s Report and Recommendation
(A533273) — Exhibit B

Report and Recommendation

1586-1592

03/18/2010

Nevada Department of Taxation’s Opposition
to Plaintiff’s Objection to the Discovery
Commissioner’s Report and Recommendation
(A533273) — Exhibit C

Governor’s Budget and Annual Report 2007

1593-1598

03/18/2010

Nevada Department of Taxation’s Opposition
to Plaintiff’s Objection to the Discovery
Commissioner’s Report and Recommendation
(A533273) — Exhibit D

Exhibit O to the Production of Documents

1599-1601

03/18/2010

Nevada Department of Taxation’s Opposition
to Plaintiff’s Objection to the Discovery
Commissioner’s Report and Recommendation
(A533273) — Exhibit E

Affidavit of Blake Doerr

1602-1605

05/18/2010

Nevada Department of Taxation’s Opposition
to Plaintiff’s Objection to The Discovery
Commissioner’s Report and Recommendation
Regarding Plaintiffs’ Motion to Compel
Discovery of Defendants and Counter Motion
to Strike (Without Exhibits) (District Court
Case Nos.: A533273)

1648-1679

11/28/2011

Notice of Appeal

20

3895-3904

01/09/2012

Notice of Appeal (Case No. 06A533273)

21

3977-3979

01/09/2012

Notice of Appeal (Case No. 06A533273)
(Filed into District Court Case No.: A533273)

21

3974-3976

11/28/2011

Notice of Appeal (Entered into District Court
Case No.: A533273)

20

3885-3894

12/19/2011

Notice of Entry of Amended Order (District
Court Case Nos.: A533273 and A554970)

20

3957-3963

04/10/2007

Notice of Entry of Order — 04/03/2007

60-70

04/29/2008

Notice of Entry of Order — 04/23/2008

N

331-334

05/15/2009

Notice of Entry of Order — 05/11/2009

751-757

Xiii
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Vol.

Page

05/15/2009

Notice of Entry of Order — 05/11/2009
(District Court Case No.: A533273)

745-750

11/02/2011

Notice of Entry of Order — 11/01/2011
(District Court Case Nos.: A533273 and
A554970)

20

3834-3840

12/22/2008

Notice of Entry of Order — 12/19/2008

D

682-687

12/22/2008

Notice of Entry of Order — 12/19/2008
(District Court Case No. A533273)

D

676-681

12/20/2011

Notice of Entry of Order — Amended Order
(District Court Case Nos.: A533273 and
A554970)

21

3964-3971

01/14/2011

Notice of Entry of Order — Order Denying
Motion for Preliminary Injunction — Entered
01/13/2011 (District Court Case Nos.
A533273 and A554970)

11

2052-2056

12/19/2011

Notice of Entry of Order — Order Denying
Plaintiffs’ Motion for Summary Judgment and
Granting Defendants’ Counter-Motion for
Summary Judgment (District Court Case Nos.:
A533273 and A554970)

20

3937-3952

06/11/2010

Notice of Entry of Order (05/19/2010)
(District Court Case Nos.: A533273)

1686-1695

04/12/2011

Notice of Entry of Order (Consolidating)
(District Court Case Nos.: A533273 and
A554970)

14

2651-2656

12/15/2010

Notice of Entry of Order (Motion for
Summary Judgment) (District Court Case No.:
A533273)

11

1992-1996

12/15/2010

Notice of Entry of Order (Motion to Dismiss)
(District Court Case No.: A533273)

11

1997-2001

04/12/2011

Notice of Entry of Order (Renewed Motion for
Preliminary Injunction) (District Court Case
Nos.: A533273 and A554970)

14

2645-2650

04/06/2011

Order (Consolidating Declaratory Relief)
(District Court Case Nos.: A533273 and
A554970)

14

2638-2640

11/01/2011

Order (Motion for Partial Summary Judgment)
(District Court Case Nos.: A533273 and

20

3830-3833

Xiv




Filing Date

Description

Vol.

Page

A554970)

04/03/2007

Order Admitting to Practice (Brad Shafer —
District Court Case No. A533273)

46-47

04/23/2008

Order Admitting to Practice (Bradley J.
Shafer)

329-330

01/05/2011

Order Denying Defendants’ Res Judicata
Claim (District Court Case Nos. A533273 and
A554970)

11

2023-2025

01/13/2011

Order Denying Motion for Preliminary
Injunction without Prejudice (District Court
Case No.: A533273)

11

2050-2051

12/10/2010

Order Denying Motion for Summary
Judgment without Prejudice (District Court
Case No.: A533273)

11

1988-1989

12/10/2010

Order Denying Motion to Dismiss without
Prejudice (District Court Case No.: A533273)

11

1990-1991

12/16/2011

Order Denying Plaintiffs’ Motion for
Summary Judgment and Granting Defendants’
Counter-Motion for Summary Judgment
(District Court Case Nos.: A533273 and
A554970)

20

3925-3936

04/06/2011

Order Denying Plaintiffs’ Renewed Motion
for Preliminary Injunction on Order
Shortening Time (District Court Case Nos.:
A533273 and A554970)

14

2635-2637

12/19/2008

Order Granting Motion to Withdraw as Local
Counsel of Record for Plaintiffs (Diana L.
Sullivan) (District Court Case No. A533273)

670-672

12/19/2008

Order Granting Motion to Withdraw as Local
Counsel of Record for Plaintiffs (Diana L.
Sullivan)

673-675

05/11/2009

Order Granting Plaintiffs’ Motion for Leave to
Amend Complaint

743-744

05/11/2009

Order Granting Plaintiffs’ Motion for Leave to
Amend Complaint (District Court Case No.:
A533273)

741-742

03/04/2009

Order Setting Civil Jury Trial

D

728-129

03/04/2009

Order Setting Civil Jury Trial (District Court

I

126-127

XV




Filing Date

Description

Vol.

Page

Case No.: A533273)

08/04/2010

Order Vacating Prior Order and Coordinating
Cases (District Court Case Nos.: A533273 and
A554970)

1699-1702

09/23/2011

Plaintiffs” Motion for Summary Judgment on
Facial Challenge, for Permanent Injunction,
and for Return of Taxes (District Court Case
Nos.: A533273 and A554970)

19

3553-3611

09/23/2011

Plaintiffs’ Motion for Summary Judgment —
Exhibit 1

Copy of the Version of Chapter 368A adopted
in 2003

19

3612-3627

09/23/2011

Plaintiffs” Motion for Summary Judgment —
Exhibit 2
Assembly Bill No. 554

19

3628-3646

09/23/2011

Plaintiffs” Motion for Summary Judgment —
Exhibit 3
2005 Nevada Laws (S.B. 3) - Occupancy

19

3647-3667

09/23/2011

Plaintiffs’ Motion for Summary Judgment —
Exhibit 4
2007 Nevada Laws (A.B. 487) — Baseball

19

3668-3670

09/23/2011

Plaintiffs” Motion for Summary Judgment —
Exhibit 5
Current Codified Version of Chapter 368A

19

3671-3686

09/23/2011

Plaintiffs” Motion for Summary Judgment —
Exhibit 6
TN Attorney General Opinion

19

3687-3691

09/23/2011

Plaintiffs’ Motion for Summary Judgment —
Exhibit 7

United States District Court Order Dismissing
Lawsuit

19

3692-3698

09/23/2011

Plaintiffs” Motion for Summary Judgment —
Exhibit 8

United States Court of Appeals for the Ninth
Circuit Memorandum Affirming Dismissal

19

3699-3700

09/23/2011

Plaintiffs” Motion for Summary Judgment —
Exhibit 9
Redacted Sample Copy of Administrative

19

3701-3706

XVi




Filing Date

Description

Vol.

Page

Request for Refund

09/23/2011

Plaintiffs” Motion for Summary Judgment —
Exhibit 10

Sample Copy of Defendant's Denial of
Request for Refund

19

3707

09/23/2011

Plaintiffs” Motion for Summary Judgment —
Exhibit 11

Sample Copy of Department's
Acknowledgment of Appeal

19

3708

09/23/2011

Plaintiffs” Motion for Summary Judgment —
Exhibit 12

Nevada Tax Commission's Order Denying
Appeal

19

3709-3710

09/23/2011

Plaintiffs” Motion for Summary Judgment —
Exhibit 13

Department of Taxation's Responses to
Plaintiffs' First set of Interrogatories

19

3711-3735

09/23/2011

Plaintiffs” Motion for Summary Judgment —
Exhibit 14
Minutes of the Meeting on May 16, 2005

19

3736-3751

09/23/2011

Plaintiffs” Motion for Summary Judgment —
Exhibit 15
Memorandum — Analysis of Revenue Impact

19

3752-3753

09/23/2011

Plaintiffs” Motion for Summary Judgment —
Exhibit 16
LET by venue

19

3754-3756

09/23/2011

Plaintiffs” Motion for Summary Judgment —
Exhibit 17
Memorandum of November 9, 2004 - Cathy
Chambers

19

3757

09/23/2011

Plaintiffs” Motion for Summary Judgment —
Exhibit 18
Dicianno Email of April 24, 2005

19

3758

09/23/2011

Plaintiffs” Motion for Summary Judgment —
Exhibit 19

Memorandum to Bill Bible re proposed
regulations

19

3759-3760

09/23/2011

Plaintiffs’ Motion for Summary Judgment —

20

3761-3771

XVii




Filing Date

Description

Vol.

Page

Exhibit 20
Senate Committee on Taxation - April 12,
2005

09/23/2011

Plaintiffs” Motion for Summary Judgment —
Exhibit 21
Senate Committee on Taxation - June 5, 2005

20

3772-3780

09/23/2011

Plaintiffs” Motion for Summary Judgment —
Exhibit 22

Excerpts of Transcripts of Hearing before the
Nevada Tax Commission on July 9, 2007

20

3781-3783

09/23/2011

Plaintiffs’ Motion for Summary Judgment —
Exhibit 23

Excerpts of Transcript of Hearing Before the
Nevada Tax Commission on August 6, 2007

20

3784-3793

09/23/2011

Plaintiffs” Motion for Summary Judgment —
Exhibit 24
Excerpts of Defendants Answering Brief

20

3794-3802

09/23/2011

Plaintiffs” Motion for Summary Judgment —
Exhibit 25

Affidavits of Representatives of Plaintiffs
Produced Before the Tax Commission

20

3803-3810

09/23/2011

Plaintiffs” Motion for Summary Judgment —
Exhibit 26

Excerpts of Transcript of December 9, 2010,
Hearing before Judge Togliatti

20

3811-3828

03/03/2010

Plaintiffs’ Objections to the Discovery
Commissioner’s Report and Recommendation
Regarding Plaintiffs’ Motion to Compel
Discovery of Defendants (District Court Case
No.: A533273)

1248-1272

03/03/2010

Plaintiffs’ Objection to Discovery
Commissioners Report and Recommendation
(A533273) — Exhibit 1

Plaintiffs’ First Set of Interrogatories to
Defendants

1273-1285

03/03/2010

Plaintiffs” Objection to Discovery
Commissioners Report and Recommendation
(A533273) — Exhibit 2

1286-1297

XViii




Filing Date

Description

Vol.

Page

Plaintiffs’ First Request for the Production of
Documents and Things to Defendants

03/03/2010

Plaintiffs’ Objection to Discovery
Commissioners Report and Recommendation
(A533273) — Exhibit 3

Responses to Plaintiffs’ First Set of
Interrogatories

1298-1323

03/03/2010

Plaintiffs’ Objection to Discovery
Commissioners Report and Recommendation
(A533273) — Exhibit 4a

Responses to Plaintiffs’ First Request for
Production of Documents and Things

1324-1387

03/03/2010

Plaintiffs’ Objection to Discovery
Commissioners Report and Recommendation
(A533273) — Exhibit 4b

Responses to Plaintiffs’ First Request for
Production of Documents and Things

1388-1457

03/03/2010

Plaintiffs’ Objection to Discovery
Commissioners Report and Recommendation
(A533273) — Exhibit 4c

Responses to Plaintiffs’ First Request for
Production of Documents and Things

1458-1530

03/03/2010

Plaintiffs’ Objection to Discovery
Commissioners Report and Recommendation
(A533273) — Exhibit 5

Affidavit of Matthew J. Hoffer

1531-1532

03/03/2010

Plaintiffs” Objection to Discovery
Commissioners Report and Recommendation
(A533273) — Exhibit 6

Report and Recommendation of Discovery
Commissioner - 2010-02-22

1533-1539

03/03/2010

Plaintiffs’ Objection to Discovery
Commissioners Report and Recommendation
(A533273) — Exhibit 7

LET Return Forms — Non-Gaming Facilities

1540-1546

05/13/2010

Plaintiffs’ Objection to the Discovery
Commissioner’s Report and Recommendation
Regarding Plaintiffs’ Motion to Compel

1622-1647

XiX




Filing Date

Description

Vol.

Page

Discovery of Defendants (Without Exhibits)
(District Court Case Nos.: A533273)

08/15/2011

Plaintiffs” Opposition to Defendant’s
Objection to Subpoena Duces Tecum and
Subpoena, Motion to Quash Subpoenas and
Motion for Sanctions Pursuant to NRCP
45(C)(1) on Order Shortening Time (District
Court Case Nos.: A533273 and A554970)

17

3290-3305

08/15/2011

Plaintiffs” Opposition to Defendant’s
Objection to Subpoena Duces Tecum —
Exhibit 1

Email dated March 12, 2009 regarding
availability of DiCianno

17

3306-3308

08/15/2011

Plaintiffs” Opposition to Defendant’s
Objection to Subpoena Duces Tecum —
Exhibit 2

2009 Deposition Notices

17

3309-3331

08/15/2011

Plaintiffs” Opposition to Defendant’s
Objection to Subpoena Duces Tecum —
Exhibit 3

Email dated May 1, 2009 regarding
rescheduling of Depositions

17

3332-3334

08/15/2011

Plaintiffs” Opposition to Defendant’s
Objection to Subpoena Duces Tecum —
Exhibit 4

Email dated June 29, 2011 from Doerr
regarding who will be deposed

17

3335-3336

08/15/2011

Plaintiffs” Opposition to Defendant’s
Objection to Subpoena Duces Tecum —
Exhibit 5

2011 Deposition Subpoena

18

3337-3352

08/15/2011

Plaintiffs” Opposition to Defendant’s
Objection to Subpoena Duces Tecum —
Exhibit 6

Defendants’ Certificates of Service showing
facsimile

18

3353-3356

08/15/2011

Plaintiffs” Opposition to Defendant’s
Obijection to Subpoena Duces Tecum —

18

3357-3359

XX




Filing Date

Description

Vol.

Page

Exhibit 7
Plaintiffs' Certificates of Service showing
facsimile

08/15/2011

Plaintiffs” Opposition to Defendant’s
Obijection to Subpoena Duces Tecum —
Exhibit 8

Email dated August 10, 2011 forwarding info
to new email addresses

18

3360-3361

10/23/2008

Plaintiffs’ Opposition to Defendants’ Motion
for Summary Judgment (District Court Case
No. A533273)

515-566

10/23/2008

Plaintiffs’ Opposition to Defendants’ Motion
for Summary Judgment (A533273) — Exhibit 1
Affidavit of Diana L. Sullivan, ESQ.

567-572

10/23/2008

Plaintiffs” Opposition to Defendants’ Motion
for Summary Judgment (A533273) — Exhibit 2
Minutes of the Senate Committee on Taxation
Seventy-Second Session May 19, 2003

573-581

10/23/2008

Plaintiffs’ Opposition to Defendants’ Motion
for Summary Judgment (A533273) — Exhibit 3
Las Vegas Review-Journal article of May 17,
2005 entitled Live Entertainment Tax
Revisited — Constitutionality of Bill
Questioned

582-584

10/23/2008

Plaintiffs” Opposition to Defendants’ Motion
for Summary Judgment (A533273) — Exhibit 4
Texas Entertainment Association, Inc. et al. v.
Susan Combs, et al. (District Court of Travis
County, Texas — Judgment)

585-590

10/23/2008

Plaintiffs” Opposition to Defendants’ Motion
for Summary Judgment (A533273) — Exhibit 5
State of Tennessee Attorney General Opinion
No. 08-78 Legality of Privilege Tax on Entry
of Customers into Adult-Oriented
Establishments

591-596

10/23/2008

Plaintiffs” Opposition to Defendants’ Motion
for Summary Judgment (A533273) — Exhibit 6
Minutes of the Meeting of the Assembly

597-613

XXi




Filing Date

Description

Vol.

Page

Committee on Commerce and Labor Seventy-
Third Session May 16, 2005

05/09/2008

Plaintiffs’ Opposition to Defendants’ Motion
to Dismiss (District Court Case No. A533273)

335-364

05/09/2008

Plaintiffs” Opposition to Defendants’ Motion
to Dismiss (A533273) — Exhibit 1

Pooh-Bah Enterprises, Inc. v. County of Cook,
(Appellate Court of Illinois — Decision)

365-377

05/09/2008

Plaintiffs” Opposition to Defendants’ Motion

to Dismiss (A533273) — Exhibit 2

Texas Entertainment Association, Inc. et al. v.
Susan Combs, et al., (District Court of Travis
County, Texas — Judgment)

378-383

05/09/2008

Plaintiffs” Opposition to Defendants’ Motion
to Dismiss (A533273) — Exhibit 3

Deja Vu Showgirls of Las Vegas, LLC, et al. v.
Nevada Department of Taxation, et al.,
(District Court of Nevada Case No. 2:06-cv-
0480-RLH-RJJ — Order)

384-391

05/09/2008

Plaintiffs’ Opposition to Defendants’ Motion
to Dismiss (A533273) — Exhibit 4
Correspondence to Nevada Department of
Taxation from Diana Sullivan Dated February
27, 2007 (requesting refund of live
entertainment tax paid by K-Kel, Inc.)

392-398

05/09/2008

Plaintiffs” Opposition to Defendants’ Motion
to Dismiss (A533273) — Exhibit 5
Correspondence to K-Kel, Inc. from the
Nevada Department of Taxation Dated April
3, 2007 (denying request for refund)

399-400

05/09/2008

Plaintiffs’ Opposition to Defendants’ Motion
to Dismiss (A533273) — Exhibit 6

Nevada Department of Taxation’s Finding of
Facts and Conclusion of Law Dated October
12, 2007

401-403

05/09/2008

Plaintiffs” Opposition to Defendants’ Motion
to Dismiss (A533273) — Exhibit 7
Deja Vu Showgirls of Las Vegas, LLC, et al. v.

404-416

XXii




Filing Date

Description

Vol.

Page

Nevada Department of Taxation, et al.,
(District Court of Nevada Case No. 2:06-cv-
0480-RLH-RJJ - Reply to Plaintiffs’
Opposition to Motion to Dismiss)

05/09/2008

Plaintiffs” Opposition to Defendants’ Motion
to Dismiss (A533273) — Exhibit 8

Deja Vu Showgirls of Las Vegas, LLC, et al. v.
Nevada Department of Taxation, et al.,
(United States Court of Appeals for the Ninth
Circuit Docket No. 06-16634 — Appellees’
Answering Brief)

417-426

05/09/2008

Plaintiffs’ Opposition to Defendants’ Motion
to Dismiss (A533273) — Exhibit 9

Deja Vu Showgirls of Las Vegas, LLC, et al. v.
Nevada Department of Taxation, et al.,
(United States Court of Appeals for the Ninth
Circuit Docket No. 06-16634 — Appellees’
Opposition to Motion for Leave to Supplement
the Appellate Record)

427-436

05/09/2008

Plaintiffs’ Opposition to Defendants’ Motion
to Dismiss (A533273) — Exhibit 10
Correspondence from Nevada Department of
Taxation Dated March 21, 2008
(acknowledging receipt of K-Kel, Inc.’s
appeal of request for refund)

437-438

05/09/2008

Plaintiffs’ Opposition to Defendants’ Motion
to Dismiss (A533273) — Exhibit 11
Transcript Excerpts of Tax Commission
Meeting of July 9, 2007

439-442

05/09/2008

Plaintiffs’ Opposition to Defendants’ Motion
to Dismiss (A533273) — Exhibit 12

Nevada Administrative Code Chapter
368A.170

443-444

05/09/2008

Plaintiffs’ Opposition to Defendants’ Motion
to Dismiss (A533273) — Exhibit 13
Transcript Excerpts of Tax Commission
Meeting of August 6, 2007

445-455

02/22/2011

Plaintiffs” Opposition to Nevada Department

12

2189-2249

XXiii




Filing Date

Description

Vol.

Page

of Taxation’s Motion for Partial Summary
Judgment on the Plaintiffs’ Claims for Refund
and Motion to Dismiss the as Applied
Challenge to the Live Entertainment Tax and

the Claims for Damages Pursuant to 42 U.S.C.

1983 (District Court Case Nos. A533273 and
A554970)

02/22/2011

Plaintiffs’ Opposition to Nevada Department
of Taxation’s Motion for Partial Summary
Judgment — Exhibit 1

Copy of the Version of Chapter 368A adopted
in 2003

12

2250-2266

02/22/2011

Plaintiffs’ Opposition to Nevada Department
of Taxation’s Motion for Partial Summary
Judgment — Exhibit 2

Assembly Bill No. 554

12

2267-2286

02/22/2011

Plaintiffs” Opposition to Nevada Department
of Taxation’s Motion for Partial Summary
Judgment — Exhibit 3

Current Codified Version of Chapter 368A

12

2287-2303

02/22/2011

Plaintiffs” Opposition to Nevada Department
of Taxation’s Motion for Partial Summary
Judgment — Exhibit 4

Texas Decision and Statute

13

2304-2329

02/22/2011

Plaintiffs’ Opposition to Nevada Department
of Taxation’s Motion for Partial Summary
Judgment — Exhibit 5

TN Attorney General Opinion

13

2330-2335

02/22/2011

Plaintiffs’ Opposition to Nevada Department
of Taxation’s Motion for Partial Summary
Judgment — Exhibit 6

United States District Court Order Dismissing
Lawsuit

13

2336-2343

02/22/2011

Plaintiffs’ Opposition to Nevada Department
of Taxation’s Motion for Partial Summary
Judgment — Exhibit 7

United States Court of Appeals for the Ninth
Circuit Memorandum Affirming Dismissal

13

2344-2346

XXV




Filing Date

Description

Vol.

Page

02/22/2011

Plaintiffs” Opposition to Nevada Department
of Taxation’s Motion for Partial Summary
Judgment — Exhibit 8

Redacted Sample Copy of Administrative
Request for Refund

13

1347-2353

02/22/2011

Plaintiffs” Opposition to Nevada Department
of Taxation’s Motion for Partial Summary
Judgment — Exhibit 9

Sample Copy of Department’s Denial of
Request for Refund

13

2354-2355

02/22/2011

Plaintiffs” Opposition to Nevada Department
of Taxation’s Motion for Partial Summary
Judgment — Exhibit 10

Sample Copy of Department’s
Acknowledgment of Appeal

13

2356

02/22/2011

Plaintiffs” Opposition to Nevada Department
of Taxation’s Motion for Partial Summary
Judgment — Exhibit 11

Nevada Tax Commission’s Order Denying
Appeal

13

2357-2359

02/22/2011

Plaintiffs” Opposition to Nevada Department
of Taxation’s Motion for Partial Summary
Judgment — Exhibit 12

Orders of Judge Togliatti, December 2, 2010

13

2360-2364

02/22/2011

Plaintiffs’ Opposition to Nevada Department
of Taxation’s Motion for Partial Summary
Judgment — Exhibit 13

Affidavit of Bradley J. Shafer

13

2365-2367

02/22/2011

Plaintiffs’ Opposition to Nevada Department
of Taxation’s Motion for Partial Summary
Judgment — Exhibit 14

Answer and Affirmative Defenses of
Defendants in Case 2

13

2368-2379

02/22/2011

Plaintiffs’ Opposition to Nevada Department
of Taxation’s Motion for Partial Summary
Judgment — Exhibit 15

NRS 372.680 Prior to the Enactment of
Nevada Senate Bill 362

13

2380-2381

XXV




Filing Date

Description

Vol.

Page

02/22/2011

Plaintiffs” Opposition to Nevada Department
of Taxation’s Motion for Partial Summary
Judgment — Exhibit 16

Nevada Senate Bill 362

13

2382-2409

02/22/2011

Plaintiffs” Opposition to Nevada Department
of Taxation’s Motion for Partial Summary
Judgment — Exhibit 17

Excerpts of Minutes, Assemb. Comm. On
Tax’n, May 6, 1999

13

2410-2418

02/22/2011

Plaintiffs” Opposition to Nevada Department
of Taxation’s Motion for Partial Summary
Judgment — Exhibit 18

Defendants’ Reply Brief Regarding Motion to
Dismiss in Federal Case

13

2419-2431

02/22/2011

Plaintiffs” Opposition to Nevada Department
of Taxation’s Motion for Partial Summary
Judgment — Exhibit 19

Excerpts of Transcript of Hearing Before the
Nevada Tax Commission on July 9, 2007

13

2432-2435

02/22/2011

Plaintiffs” Opposition to Nevada Department
of Taxation’s Motion for Partial Summary
Judgment — Exhibit 20

N.A.C. § 368A.170

13

2435-2437

02/22/2011

Plaintiffs’ Opposition to Nevada Department
of Taxation’s Motion for Partial Summary
Judgment — Exhibit 21

Excerpts of Transcript of Hearing Before the
Nevada Tax Commission on August 6, 2007

13

2438-2448

02/22/2011

Plaintiffs’ Opposition to Nevada Department
of Taxation’s Motion for Partial Summary
Judgment — Exhibit 22

Affidavit of Representatives of Plaintiffs
Produced Before the Tax Commission

13

2449-2458

02/22/2011

Plaintiffs’ Opposition to Nevada Department
of Taxation’s Motion for Partial Summary
Judgment — Exhibit 23

Excerpts of Transcript of December 9, 2010,
Hearing before Judge Togliatti

13

2459-2477

XXVi




Filing Date

Description

Vol.

Page

02/22/2011

Plaintiffs” Opposition to Nevada Department
of Taxation’s Motion for Partial Summary
Judgment — Exhibit 24

K-Kel Plaintiffs’ Reply Brief to the Nevada
Tax Commission

13

2478-2503

08/03/2011

Plaintiffs” Opposition to Nevada Department
of Taxation’s Motion for Partial Summary
Judgment on the Plaintiffs’ Claims for Refund
and Motion to Dismiss the as Applied
Challenge to the Live Entertainment Tax and

the Claims for Damages Pursuant to 42 U.S.C.

1983 and to Dismiss Case 2 for Failure to File
a Petition for Judicial Review or Alternatively
for an order that Case 2 Proceed as Judicial
Review (District Court Case Nos.: A533273
and A554970)

16

2917-2970

08/03/2011

Plaintiffs” Opposition to Nevada Department
of Taxation’s Motion for Partial Summary
Judgment — Exhibit 1

Copy of the Version of Chapter 368A adopted
in 2003

16

2971-2986

08/03/2011

Plaintiffs” Opposition to Nevada Department
of Taxation’s Motion for Partial Summary
Judgment — Exhibit 2

Department of Taxation’s Finding of Fact and
Conclusion of Law (Ruling) — October 12,
2007

16

2987-2988

08/03/2011

Plaintiffs” Opposition to Nevada Department
of Taxation’s Motion for Partial Summary
Judgment — Exhibit 3

Assembly Bill No. 554

16

2989-3007

08/03/2011

Plaintiffs” Opposition to Nevada Department
of Taxation’s Motion for Partial Summary
Judgment — Exhibit 4

Department of Taxation’s Acknowledgement
Letter of the Notice of Appeal re: Deja Vu
Showgirls of Las Vegas, LLC

16

3008

08/03/2011

Plaintiffs” Opposition to Nevada Department

16

3009-3010

XXVii




Filing Date

Description

Vol.

Page

of Taxation’s Motion for Partial Summary
Judgment — Exhibit 5

Department’s Letter re: De Novo Trial (Dena
C. James, Administrative Law Judge) May 29,
2009

08/03/2011

Plaintiffs” Opposition to Nevada Department
of Taxation’s Motion for Partial Summary
Judgment — Exhibit 6

Southern California Edison - Order Denying
Motion to Dismiss

16

3010-3013

08/03/2011

Plaintiffs” Opposition to Nevada Department
of Taxation’s Motion for Partial Summary
Judgment — Exhibit 7

United States District Court Order Dismissing
Lawsuit

16

3014-3017

08/03/2011

Plaintiffs” Opposition to Nevada Department
of Taxation’s Motion for Partial Summary
Judgment — Exhibit 8

Department of Taxation’s Motion to Dismiss
(Federal Lawsuit)

16

3018-3029

08/03/2011

Plaintiffs” Opposition to Nevada Department
of Taxation’s Motion for Partial Summary
Judgment — Exhibit 9

Department of Taxations’ Response regarding
Motion to Dismiss (Federal Lawsuit)

16

3030-3041

08/03/2011

Plaintiffs” Opposition to Nevada Department
of Taxation’s Motion for Partial Summary
Judgment — Exhibit 10

Appellees' Answering Brief - 2007-01-05

16

3042-3078

08/03/2011

Plaintiffs’ Opposition to Nevada Department
of Taxation’s Motion for Partial Summary
Judgment — Exhibit 11

Appellees' Opposition to Motion for Leave to
Supplement the Appellant Record - April 23,
3008

16

3079-3127

08/03/2011

Plaintiffs” Opposition to Nevada Department
of Taxation’s Motion for Partial Summary
Judgment — Exhibit 12

17

3128-3156

XXViii




Filing Date

Description

Vol.

Page

Defendants' Discovery Requests to Plaintiffs

08/03/2011

Plaintiffs’ Opposition to Nevada Department
of Taxation’s Motion for Partial Summary
Judgment — Exhibit 13

Southern California Edison Letter - 11-17-
2003

17

3157-3159

08/03/2011

Plaintiffs’ Opposition to Nevada Department
of Taxation’s Motion for Partial Summary
Judgment — Exhibit 14

Excerpts of Transcripts of Hearing before the
Nevada tax Commission on July 9, 2007

17

3160-3162

08/03/2011

Plaintiffs’ Opposition to Nevada Department
of Taxation’s Motion for Partial Summary
Judgment — Exhibit 15

Excerpts of Transcript hearing before the
Nevada Tax Commission on 8-6-2007

17

3163-3172

08/03/2011

Plaintiffs’ Opposition to Nevada Department
of Taxation’s Motion for Partial Summary
Judgment — Exhibit 16

Affidavits of Representatives of Plaintiffs
Produced before the Tax Commission

17

3173-3180

08/03/2011

Plaintiffs’ Opposition to Nevada Department
of Taxation’s Motion for Partial Summary
Judgment — Exhibit 17

Excerpts of Transcript of December 9, 2010,
Hearing before Judge Togliatti

17

3181-3198

11/05/2009

Plaintiffs’ Reply to Defendants’ Opposition to
Motion to Compel Discovery of Defendants
and Plaintiffs” Opposition to Defendants’
Counter Motion to Strike (District Court Case
No.: A533273)

1218-1235

11/05/2009

Plaintiffs’ Reply to Defendants’ Opposition to
Motion to Compel Discovery (A533273) —
Exhibit 1

Affidavit of Matthew J. Hoffer

1236-1242

06/20/2011

Plaintiffs’ Supplemental Brief in Reply to
Defendants’ Supplemental Response to
Plaintiffs’ Motion for Clarification of Order

15

2778-2804

XXiX




Filing Date

Description

Vol.

Page

(Without Exhibits) (District Court Case Nos.:
A533273 and A554970)

07/01/2011

Plaintiffs’ Supplemental Brief in Reply to
Defendants’ Supplemental Response to
Plaintiffs’ Motion for Clarification of Order
(District Court Case Nos.: A533273 and
A554970)

15

2815-2823

03/11/2011

Plaintiffs” Supplemental Filing in Opposition
to Nevada Department of Taxation’s Motion
for Partial Summary Judgment on the
Plaintiffs’ Claims for Refund and Motion to
Dismiss the as Applied Challenge to the Live
Entertainment Tax and the Claims for
Damages Pursuant to 42 U.S.C. 1983 (District
Court Case Nos. A533273 and A554970)

14

2531-2533

03/11/2011

Plaintiffs’ Supplemental Filing in Opposition
to Nevada Department of Taxation’s Motion
for Partial Summary Judgment — Exhibit 1
State of Nevada v. Newmont Gold Company,
District Court of Nevada, Notice of Entry of
Order and Order (Motion to Dismiss)

14

2534-2540

03/11/2011

Plaintiffs” Supplemental Filing in Opposition
to Nevada Department of Taxation’s Motion
for Partial Summary Judgment — Exhibit 2
John Lohse, DDS, et al v. State of Nevada,
District Court of Nevada, Findings of Fact,
Conclusions of Law and Judgment

14

2541-2547

03/11/2011

Plaintiffs” Supplemental Filing in Opposition
to Nevada Department of Taxation’s Motion
for Partial Summary Judgment — Exhibit 3
Affidavit of Norman J. Azevedo

14

2548-2551

03/11/2011

Plaintiffs’ Supplemental Filing in Opposition
to Nevada Department of Taxation’s Motion
for Partial Summary Judgment — Exhibit 4
Southern California Edison v. State of Nevada,
District Court of Nevada, Order Denying
Defendant’s Motion to Dismiss

14

2552-2555

03/05/2010

Receipt of Copy (Pope’s Receipt of Plaintiffs’

1547-1548

XXX




Filing Date

Description

Vol.

Page

Objection to Discovery Commissioner’s
Report and Recommendation) (District Court
Case No.: A533273)

03/07/2011

Reply to Plaintiffs’ Opposition to Defendants’
Motion for Partial Summary Judgment and
Motion to Dismiss (District Court Case Nos.
A533273 and A554970)

14

2506-2530

12/02/2008

Scheduling Order

D

664-666

12/02/2008

Scheduling Order (District Court Case No.
A533273)

D

661-663

12/01/2009

Second Amended Order Setting Civil Non-
Jury Trial

1246-1247

12/01/2009

Second Amended Order Setting Civil Non-
Jury Trial (District Court Case No.: A533273)

1244-1245

04/26/2010

Second Amended Order Setting Non-Jury
Civil Trial

1614-1615

06/23/2011

Second Supplement to Defendants’ Response
to Plaintiffs’ Motion for Clarification of Order
(District Court Case Nos.: A533273 and
A554970)

15

2805-2812

09/28/2009

Stipulation and Order for Extension of Time to
Complete Discovery and to Continue Trial
(Second Request) (District Court Case No.:
A533273)

713-777

09/28/2009

Stipulation and Order for Extension of Time to
Complete Discovery and to Continue Trial
(Second Request)

778-782

03/24/2010

Stipulation and Order for Extension of Time to
Complete Discovery (Third Request) (District
Court Case No.: A533273)

1606-1611

04/27/2010

Stipulation and Order for Extension of Time to
Complete Discovery (Third Request)

1616-1621

01/09/2007

Summons — Michelle Jacobs (District Court
Case No.: A533273)

34-36

04/09/2007

Summons — Nevada Attorney General
(District Court Case No.: A533273)

48-51

01/29/2008

Summons — Nevada Department of Taxation

281-282

01/29/2008

Summons — Nevada Department of Taxation —

275-276

XXXi




Filing Date

Description

Vol.

Page

Attorney General

01/09/2007

Summons — Nevada Department of Taxation
(District Court Case No.: A533273)

37-39

01/29/2008

Summons — Nevada State Board of Examiners

277-278

01/09/2007

Summons — Nevada State Board of Examiners
(District Court Case No.: A533273)

43-45

01/29/2008

Summons — Nevada Tax Commission

279-280

01/09/2007

Summons — Nevada Tax Commission (District
Court Case No.: A533273)

40-42

05/26/2011

Supplement to Defendants’ Response to
Plaintiffs’ Motion for Clarification of Order
(District Court Case Nos.: A533273 and
A554970)

15

2758-2760

05/26/2011

Supplement to Defendants’ Response to
Plaintiffs’ Motion for Clarification — Exhibit A
Southern California Edison - Nevada Supreme
Court Opinion (May 26, 2011)

15

2761-2776

04/29/2011

Supplement to Motion to Reconsider and to
Clarify Order (District Court Case Nos.:
A533273 and A554970)

15

2714-2718

04/29/2011

Supplement to Motion to Reconsider and to
Clarify Order — Exhibit 1
Transcript of Hearing Held March 15, 2011

15

1719-2751

04/01/2010

Third Amended Order Setting Non-Jury Civil
Trial (District Court Case Nos.: A533273)

1612-1613

11/13/2008

Transcript — Defendant’s Motion for Summary
Judgment — Entered 01/13/2012 (District
Court Case No. A533273)

616-660

07/31/2008

Transcript — Defendants Department of
Taxation, Nevada Tax Commission, and
Nevada State Board of Examiners’ Motion to
Dismiss/and Motion for Preliminary
Injunction — Entered 08/13/2008 (District
Court Case No. A533273)

457-490

08/23/2011

Transcript — Hearing on Defendant’s Motion
for Partial Summary — Entered 10/24/2011
(District Court Case No.: A533273)

18

3519-3550

11/08/2011

Transcript — Hearing on Defendant’s Motion

20

3844-3869

XXXl




Filing Date

Description

Vol.

Page

for Partial Summary Judgment — Entered
12/14/2011 (District Court Case No.:
A533273)

03/15/2011

Transcript — Hearing on Motions — Entered
04/13/2011 (District Court Case No.:
A533273)

14

2560-2591

12/28/2010

Transcript — Matters/Request of Court —
Entered 01/13/2012 (District Court Case Nos.
A533273 and A554970)

11

2002-2018

12/09/2010

Transcript - Plaintiff’s Motion for Preliminary
Injunction/Separation of Powers Issue,
Discovery Issues; and Trial Scheduling Issues
— Entered 02/25/2011 (District Court Case
Nos.: A533273 and A554970)

10

1778-1843

08/12/2010

Transcript - Plaintiffs” Objection to the
Discovery Commissioner’s Report and
Recommendation Regarding Plaintiffs’
Motion to Compel Discovery of Defendant /
Nevada Department of Taxation’s Opposition
to Plaintiff’s Objection to the Discovery
Commissioner’s Report and Recommendation
Re: Plaintiffs’ Motion to Compel Discovery of
Defendants and Counter Motion to Strike —
Entered 01/13/2012 (District Court Case No.:
A533273)

10

1706-1769

01/13/2011

Transcript — Request of Court (Transferring
Case to Judge Gonzalez) — Entered 02/25/2011
(District Court Case Nos. A533273 and
A554970)

11

2026-2045

02/10/2011

Transcript — Status Check — Entered
02/22/2011

12

2138-2188

05/15/2007

Verification of D. Westwood (District Court
Case No.: A533273)

109-111

05/15/2007

Verification of D.l. Food & Beverage (District
Court Case No.: A533273)

121-123

05/15/2007

Verification of Daja VVu Showgirls (District
Court Case No.: A533273)

106-108

05/15/2007

Verification of Don Krontz (District Court

118-120

XXXiii




Filing Date | Description Vol. | Page
Case No.: A533273)

05/15/2007 | Verification of K-Kel (District Court Case 1 124-126
No.: A533273)

05/15/2007 | Verification of Olympus Garden (District 1 112-114
Court Case No.: A533273)

05/15/2007 | Verification of Shac (District Court Case No.: |1 115-117
A533273)

05/15/2007 | Verification of the Power Company (District |1 103-105
Court Case No.: A533273)

01/28/2009 | Verified Amended Complaint (A533273) — 4 704-720
Exhibit 1
Chapter 368A

01/28/2009 | Verified Amended Complaint for Declaratory | 4 689-703
and Injunctive Relief, Damages, and Attorney
Fees and Costs (District Court Case No.:
A533273)

12/19/2006 | Verified Complaint (A533273) Exhibit A 1 17-33
Chapter 368A

12/19/2006 | Verified Complaint for Declaratory and 1 1-16

Injunctive Relief, Damages, and Attorney Fees
and Costs (District Court Case No.: A533273)

XXXV




1NOD FHL 40 XEF1D

0z £ NVl

ae
o L
. I T PRt N
-~
' i . .
- -
ol

T) ORIGRAL ~ FILED®

GETNEREL

Jw 13 3 30p 1z
O

'E' ({_,A LA, i
CLEEh N NRT
DISTRICT COURT
CLARK COUNTY, NEVADA
* * ok *x %
LITTLE DARLINGS OF LAS VEGAS,. CASE NO. B-533273
LLC, K-KEL, INC., et al., .

Plaintiffs, DEPT. NO. IX

vSs.

NEVADA DEPT. OF TAXATION,

Transcript of
OLYMPUS GARDEN, INC., et al.,

Proceedings
Defendants.

BEFORE THE HONORABLE JENNIFER TOGLIATTI, DISTRICT COURT JUDGE

STATUS CHECK: DISCUSSIONS REGARDING DOCUMENT
SCHEDULING/SETTLING HEARING

PLAINTIFFS' OBJECTION TO THE DISCOVERY COMMISSIONER'S REPORT
AND RECOMMENDATION REGARDING PLAINTIFFS' MOTION TO COMPEL
DISCOVERY OF DEFENDANTS

NEVADA DEPARTMENT OF TAXATION'S OPPOSITION TO PLAINTIFF'S
OBJECTION TO THE DISCOVERY COMMISSIONER'S REPORT
AND RECOMMENDATION RE: PLAINTIFFS' MOTION TO COMPEL DISCOVERY
OF DEFENDANTS AND COUNTER MOTION TCO STRIKE

THURSDAY, AUGUST 12, 2010

COURT RECORDER: TRANSCRIPTION BY:

YVETTE SISON-BRITT VERBATIM DIGITAL REPORTING, LLC
District Court Englewood, CO B0110

(303) 798-0890

Proceedings recorded by audio-visual recording, transcript

produced by transcription service.

’uansaazra N
TRANS

Transeript of Proceedings

e %

Appellants' Appendix l mm"

i




APPEARANCES:

FOR THE PLAINTIFF: WILLIAM H. BROWN, ESQ.
BRAD SHAFER, ESQ.

FOR NEVADA DEPARTMENT OF VIVIENNE RAKQWSKY, ESQ.

TAXATION: BLAKE A. DCERR, ESQ.

DAVID PCPE, ESQ.
Attorney General's Office

Verbatim Digital Reporting, LLC ¢ 303-798-0890

Appellants' Appendix Page 1707




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

LAS VEGAS, NEVADA, THURSDAY, AUGUST 12, 2010, $:00 A.M.

THE COURT: Deja Vu Showgirls of Las Vegas, A533273.
And for the purposes of today's proceedings, Little Darlings
of Las Vegas -- I'm sorry, wrong paper. There we go, 554970
and 533273. Those are the two case numbers for the record.
Counsel, can everyone state their appearances?

MR. SHAFFR: Your Honor, Brad Shafer appearing on
behalf of the plaintiffs.

MR. BROWN: William Brown for the plaintiffs, Your
Honor.

MS. RAKOWSKY: Vivienne Rakowsky from the Attorney
General's Office on behalf of the Department of Taxation.

MR. DOERR: Blake Doerr on behalf of the Department
of Taxation.

MR, POPE: David Pope also with the Attorney
General's Office on behalf of the Department of Taxation and
other defendants.

THE COURT: Okay. I guess, Judge Gonzalez was kind
enough to handle my calendar when I was out of the
jurisdiction and you appeared before her. I told her that
there's, I mean, somewhat of a tortured history here such that
~- that there were preliminary motions brought before the
court, the court's original plan was to issue written
decisions on those moticns that came before.

As time has passed, and I have -- have read, you

Verbatim Digital Reporting, LLC 4 303-788-0890
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know, I've been reading the cases that were provided in the
insane number of volumes of -- of just -- of -- of authority
that you've provided me, certain things have happened.
Because, you know, the longer you're a judge, the more you
learn, and the more you -- the more appeals you have, and the
more decisions from the Supreme Court you get back, and the
more you learn what they anticipate from the District Court.

And in this case my view of this case has kind of
changes over time. Originally -- somewhat changed, somewhat
not changed. I had intimated to you that you would need to do
discovery, and you've been doing discovery, and I believe I
suggested that at the hearing that you're going to need to go
forth and do discover.

I'm even more convinced, based upon a recent case
and some other experiences, while not exactly on point, I had
a matter that -- where the constitutionality of a statute was
being challenged. And rather than just decide something as a
matter of law, as a knee jerk reaction yes or no, I required
certain things to occur in this case. And at the end of the
day, I actually took a different tact than I would have at the
beginning of the case and I was affirmed.

Now, does that mean that that's on point with this?
No. What that means is I just want to make sure that I have
all the information, all the arguments and any and all

evidence because what —- what this case was at the beginning,
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perhaps from my perspective,

might be different depending on

what -- what you all present to me as far as specific

evidence, and maybe it won't.
important,
I'm sorry,
time, but, you know, if you get
you're decne.

you do it anyway.

So let's just do it once.

easy to put that in an order and have it make any sense.

so, you know,

decision. And then my thoughts
detailed legal analysis,
make the decision in this case,
legal detailed analysis, and so
And so what I had planned to do

I apologize that it's

have this conversation with you.

were doing discovery and I knew

races, so0 to speak.

in my view, and based upon my exXperience,

if it costs more money,

you've been waiting,

But the point is this is too

you know,
I'm sorry 1f it costs more

-=- 1if I get affirmed, then

If T don't get affirmed, then you come back and

And so, you know, not

And
I'm sure, for a written

were well, I'm going to do a

when at the end of the day when T

I'm going to have to do a

why -- why am I pre-analyzing?

was address this to you.

taken to long to specifically
But at some peint I knew you

-- I knew you were off to the

And so I am disinclined to do what I

originally planned to do because I don't want to do it twice,

and I don't -—- I don't want to do a detailed specific findings

of fact and conclusions of law and all of these things when,

guite frankly,

record and then make a decision

I would like to have an entire and a complete

and not do findings feor the
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6
preliminary injunction, which by the way, has been practically
and de facto denied and the -- and the summary Jjudgment
motions because at some point I will be duplicating the work,
and I may be convinced that a different -- different analysis
is required.

And so I apologize that you all have been walting
and wondering gee, I'm sure she's very busy, but I want you to
understand that there's been kind of a -- a transformation of
how I believe I should handle this from the time I first saw
you and what I planned to do and how you've given me an
incredible briefing, an incredible amount of authority and,
you know, couldn't possibly make it any easier for a district
court judge to make a decision other than, you know, feeding
it -- it to me with a spoon, but that's not the issue.

The real issue is I want to know at the end of the
day what evidence, if any, might have been relevant to this
analysis. And I don't want to -- I don't want to have a knee
jerk decision that turned out to be something I would have
done different. And I've learned that from experience
recently, so -- and I was affirmed.

And, you know, you want to do all this, and then
hopefully I make the right decision and you're not coming
back.

MR. SHAFER: Could I make one comment or possible

request in regard to that?

Verbatim Digita! Reporting, LLC ¢ 303-798-0890
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THE COURT: Sure.

MR. SHAFER: I've got no problem in the substantive
matters of the constitutionality of a statute. If you may
remember when we were arguing the preliminary injunction to
years ago, there were really two issues. One was the
constitutionality of the statute. One was the
constitutionality of the statutory provision that prohibited
you from granting injunctive relief. And I argued to you that
because there was a violation of a separation of powers, that
provision in itself was unconstitutional.

You indicated to us that you would be entering --
you were disinclined to preclude courts from granting
injunctive relief and then you were going to give us a minute
order in regard to that aspect of it. And because the scope
of relief, I think would be relevant to what we are doing and
any remedies we are seeking if the court could at least give
an order on that because I don't think there's —-- T think
opposing counsel would agree, there's no factual development
in regard to whether there's a violation of separation of
powers on a provision that precludes you from granting
injunctive relief.

MR. DOERR: In all honesty, Your Honor —--

THE COURT: Let me just say, that this might weigh
into it and it may not. Maybe I'm the only one that's

thinking about this. But as I was reading case after case
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after case, and the more time I've spent -- even though you
haven't spent two hours in here with me with these folks,
okay, I've actually spent a lot more time on your case.

And the thing is I'm, to an extent, do a disservice
if you -- anyone wanted to take up a writ on some of these sub
-- I mean, I don't know that they're big issues, but sub
issues than the big issue. And -- and actually I hadn't given
that -- I -- I apologize for that. That just hadn't weighed
into the -- to the -- to my concerns about your issues. Does
that -- I mean, I guess, what I'm trying to say is I have no
problem issuing summary denials.

But, if it's going to be, you know, where it's going
to be hard for anybody to take up a writ on I find there's
material issues of fact exist or 56(f), okay, that's not hard,
and I don't know what anyone could do with that on -- on a
writ.

But this particular issue is different and maybe --
maybe I was remiss in not recognizing that that could be a

writable, appealable decision.

MR. DOERR: I -- I was just going to represent that
I really -- it's been too long, and I didn't remember that
that was something you had said. And if -- if -- if you're

asking for a response, I would just like an opportunity to
review that.

THE COURT: Sure. Has it --
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MR. DOERR: Sorry.

THE COURT: -- been two years? It hasn't been two
years,

MR. DOERR: Well, I think it's been a year and a
half.

THE COURT: I did tell you to do discovery.

MR. DQERR: And, your --

THE COURT: I said you can anticipate that you'll be
doing discovery, i.e. I'm going to deny your motion, do a
really great order. Only I didn't do the really great order
because the more I thought about it, the more I realized that
that would probably be a mistake on my part in case I -- as
happened in the other case recently where constitutionality of
something was challenged -- ended up changing my mind. Do you
understand what I'm getting at?

MR. DOERR: Well, we have no problem with doing the
discovery and having a full factual record before a decision
is made.

THE COURT: Okay.

MR. DOERR: In fact --

THE COURT: So can we get a --

MR. DOERR: -- as we waited, we anticipated that
that's what was happening, so we don't have an issue with
that.

THE COURT: I have your arguments on CD. I've

Verbatim Digital Reporting, LLC ¢ 303-798-0890
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listened to you since. We've been together in absentia. A&and
s0 I can get you -- I'1ll burn you a disk of it. Actually,
that's -~ that's, you know, in all the list of issues of
problems in this case as far as things that I've been thinking
that hasn't been one of the -- and I've been remiss.

I mean, that's an important issue that you arguable
could writ up. I don't know how you're going to take up
summary judgment or -- but injuncpive relief or restraining
order, anything like that, is clearly something that can be
pursued, and I apologize to you, but I would like to give
counsel the opportunity to check the disk.

I would hate for you to have to pay -- you wouldn't
have to pay, so if you want a transcript you can have one.

But you can also get the disk and (indiscernible) entity. Get
the disk and it's pretty convenient to be able to go back and
forth and zoom around and find -- find what you want. And
then if you need a transcript later, fine. But it will take
-- that was -- that was a significant hearing, so it would
take her awhile.

So it's up to you. 1If you want a transcript just so
—-- because quite frankly, if you are going to take up a writ,
anyone, I mean, I -- I don't know what the State's position
would be, but at some point if I didn't grant injunctive
relief, but I find I'm -- that I am able to consider that with

the inherent power of the courts, if you'd want to writ that,
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11
I don't know. I don't know what you're —-—- I don't know what
you're -- unless at the end of the day there's a permanent
injunction.

You don't have any damages. You have no finding
against you. You just have a -- but I mean, that's -- the
other thing is under 3130 you are the AG. Are you not having
notice of that particular statutory provision being -- do you
understand what I'm getting at?

MR. DOERR: The ~-- the issue is so far away and
today was about discovery. I'm really -- it -- if you're
looking just through --

THE COURT: He's like, I know you've been thinking
about it, but I --

MR. SHAFER: My co-counsel's --

THE COURT: -- I gave up.

MR. SHAFER: Judge, it's been so -- my co-counsel
then is now a judge it's been so long.

THE COURT: I know, but you've been working on the
case.

MR. SHAFER: Yes.

THE COURT: And I wasn't -- I'm not giving you
injunctive relief. You're not surprised, right?

MR, SHAFER: No, I'm not.

THE CQURT: Okay.

MR. SHAFER: But -- but it does make a difference,

Verbatim Digital Reporting, LLC ¢ 303-798-0890
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Your Honor, if I do want to take up a preliminary writ --
THE COURT: Yes.

MR. SHAFER: -- if you rule that you cannot give

12

injunctive relief because if you rule that now and then I win

on the merits and you're not going to enjoin the statute, you

know, my client is then damaged, so.
THE COURT: All right, let's do this --
MR. SHAFER: Yes.

THE COURT: -- you have my -- we're going to have

some -— I'd like you to come in on this issue. What I'd like

to do is, I'd like to burn you a CD, a CD so that you can have

the argument. If you want a transcript, fine. It doesn't
matter to me. I'm just trying to make it quicker, it's easy

to do to use this.

I have one, so I mean, you can, I think, as officers

of the court cite to the CD. And then if it ends up someone
wants a transcript for the Supreme Court, because they would
require one, fine. But I'm not going to require ocne. I've

practically got the thing memorized.

So I just don't remember that particular issue what

I exactly said. That being said, I'd also like you to look at

31.130 and figure out if there's anyone under that statute
that isn't already here, okay, in relation to this specific
issue. Because clearly, we have the Department of Taxation

here. We have 30.130 covered on the live entertainment tax.
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13

This is a significantly less specific issue, really.
And I'm not sure, I haven't given any thought to 30.130, but
I'd like you to look at it and give me some input. So if I
got you a CD, I have you lock at 30.130. I will do -- I will
literally rule from the bench that day s¢ that you can do an
order because that's not something that's going to change over
time with evidence, as you point out.

Then you can d¢ whatever you need to do with it.
But, I mean, I think that's a, you know, a regquest in -- in
all my thoughts about this case and how this case could evolve
and how my final decision could be different depending on how
I see the case when I have a full reccrd, experience having
dictated this exact same kind of metamorphosis over time on a
—-- on a case where the constitutionality of something was
challenged. I am inclined to handle it that way and then just
have you come back in two weeks, a week, ten days, whatever
you want. You have my attention.

MR. DOERR: I think, Mr. Shafer's going to be --

MR. SHAFER: I --

MR. DOERR: -- here in two weeks again.

MR. SHAFER: Yeah, I -- you may not remember, I'm
not a member of the bar here.

THE COURT: Yes, I remember.

MR. SHAFER: Ckay. I will be back here the week

after next.
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THE COURT: Great, can you come in?

MR. SHAFER: Yes. And any time except for Wednesday
between like 11:00 and 1:00 o'clock.

THE COURT: Okay, so I know that you probably appear
before a lot of courts and particularly, you know, not here,
but I only will hear this case Tuesdays or Thursdays because I
won't have you sitting around while people are in handcuffs
and I'm doing something completely different. So Tuesday,
Thursday is your civil options. Any Tuesday or Thursday in
the reasonably near future I will -- I need the date of that
-- I will have my -- hold on one second.

It's not easier for her to copy mine. She has to
actually burn it from the -- but she can do it today, right?
So she'll do it -- you can leave here with it today and then
come back on a Tuesday or Thursday. Let me just check what's
-- so we're talking about the week of the 23rd, yes?

MR. SHAFER: Yes, Your Honor.

THE COURT: Okay.

MS. RAKOWSKY: Your Honor, you wouldn't want it
briefed by a certain date?

THE COURT: Well, they had a rather exhaustive
briefing the first time around.

MR. SHAFER: I have nothing to add.

MS. RAKOWSKY: With respect to that issue, and I'm

not sure what the issue is as I'm standing here right now.
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THE COURT: Yeah, here's what I would ask. If -- if
either side watches the video, reads the briefs and wants to
get any kind of supplement before the court on this specific
issue, knowing you're finally going to get some final decision
on one thing, so it's -- you know, it's actually invigorating,
exciting and you're anticipating that, and I know it's
important, then if you could agree to some kind of -- you
know, you've waited so long, I'm not going to limit anything.

But you can have -- I'm not going anywhere between
now and December 3lst. I'm here. I can handle this case any
Tuesday or Thursday on this issue. So if I give you a date
right now and it turns out you'd like to do something
supplemental specifically on this one issue, then if you can
agree to something reasonable, I could -- I can get you in any
Tuesday or Thursday in the next 30 days and then nobody's been
shorted their desire to fully address it with the court. I
would ask, though, that you obviocusly, you might want to reply
if they do it a supplemental opposition just to you can -- so
I'll set something tentative.

If you agree after you've looked at everything that
you want a little bit more time and you can agree to another
date to come back on a Tuesday or a Thursday, that you run by
my department first, then I'll sign an order and we'll just
bump it. Is that yes?

MR. SHAFER: Yes,
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THE COURT: Okay. So right now how about I error on
the side of more time and do --

MR. SHAFER: 26th.

THE COURT: How about -- did you say you're here the
week of the 23rd?

MR. SHAFER: Yeah.

THE COURT: How about the -- I actually do need to
do the 24th that day, if that's possible.

({Pause in the proceedings).

THE COURT: Now, here's what I'd like to do. I'd
like to set it at 9:30 so I can handle more summary matters
first. You know, I'm trying to stagger a little bit so we're
not wasting a lot of time. And if you have any other
appeérances, then you could make those first.

Okay, so the minutes should reflect regarding the
issue of the court's ability to consider injunctive relief as
to that issue only, the matter is set for June 24th, 9:30 for
argument by counsel and a decision of the court, unless the
parties stipulate to extend that time for supplemental
briefing by agreement.

MR. SHAFER: August, Your Honor,

THE COURT: August. That's what I meant, sorry.

It already feels like September. Okay, so that is -- that
issue is its own -- now we're going to what we're here today,

which 1is discovery disputes.
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MR. SHAFER: Yes, Your Honor.

THE COURT: Okay.

MS. RAKOWSKY: Excuse me, Your Honor, as a
preliminary matter.

THE COURT: ©Oh, I'm sorry, yes.

MS5. RAKOWSKY: 1I'd like to move to strike the reply
brief. It was not submitted five days prior as required by
the Eighth Judicial District Court Rule 2.20, which
specifically says that it must be filed within five days of
the hearing. And it was filed on August the 9th, which is
basically three to four days before the hearing.

MR. BROWN: Your Honor, that's -- that's my —- I
had surgery on Thursday, and it -- Brad got the -- he got it
to me in time the day or the day before I had the surgery.

If -- you know, if there's any repercussions that belongs to
mé. I apologize. I think we certainly got it to them in a
timely manner and I know we cc'd the court.

MS. RAKOWSKY: Your Honor, according to the rule,
they're not supposed to submit earlier -- you know, later
than five days before without leave of the court. And as far
as I know, I -- I've never —-- I didn't see a motion come --
asking of the leave of the court to file it at an early --
you know, an earlier date.

THE COURT: Well, you're absolutely right, it's

late. And technically, if there are medical or -- or
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personal considerations of counsel that can sometimes be --
affect dates, usually you give the other side an opportunity
to extend you a courtesy. And it appears that you didn't ask
for that courtesy bécause it makes it a lot easier to deny
this when you say you conveyed that in advance, got no
response or no agreement and then I -- I look at Counsel and
I say courtesies are expected in the Eighth Judicial District
Court. It makes it a lot easier for me.

That being said, clearly, it wasn't conveyed to you
in advance because sometimes matters of that type are not
anticipatory as to what the complications will be or how long
it's going to take or anything like that. So he's an officer
of the court. He represented to me that -- that there was an
actual physical surgery that occurred that resulted in the
late reply and I'm not going to strike it.

MS. RAKOWSKY: Thank you, Your Honor.

THE COURT: But in the future, I would strongly
encourage you to have your staff notify opposing counsel of
your -- sometimes I know that's hard to share your personal
life and --

MR. BROWN: No, I expected to be back the next day.
It's just that --

THE COURT: It didn't.

MR. BROWN: Yeah, I -- and candidly, replies are

frequently filed, and I never object to them being filed as
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long as I get a timely copy. But I just didn't expect them
to, quite honestly to, but --

THE COURT: OQkay.

MR. BROWN: -- in the future that's what I'll do.

THE COURT: Take my word for it, a lot of lawyers
object to the untimely reply. So -- but I'm sure -- you
know, I'm sure you understand me extending the courtesy in
light of his unexpected late return to the office.

MS. RAKOWSKY: That's fine, Your Honor.

THE COURT: I would do the same for you.

MS. RAKOWSKY: I appreciate that.

THE COURT: Okay. So you ready?

MR. SHAFER: 1In light of that, then, I hate -- I
hate to ask this, but they -- after we got the Discovery
Commissioner's ruling, they did give us one additional
document. I thought when they submitted it to Mr. Brown,
they also filed it with the court so that I could talk about
it today. And I talked to Mr. Doerr today and it wasn't.
And I was wondering if I could submit this to the court?
It's -~ it's a cover letter and a single page.

THE COURT: Now, vyou have to file this as a
supplement if you're going to ask me to consider it.

MR. SHAFER: Okay.

THE COURT: Like after court, at some point

somebody files this as a supplemental exhibit so --
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MR. BROWN: Well, I -- you know, it's a discovery
document, which is why it was not filed. It was a document
produced in response to discovery. There may be information
on there that should not be filed publicly. I would have to
look at it.

MR. DOERR: Your Honor, that's the document that we
were ordered to produce by the Discovery Commissioconer,
pursuant to this motion to compel.

THE COURT: OQkay, so let me ask you this.

Regarding the record for what I ordered and what I didn't
order, when I'm relying upon on exhibit that isn’'t in the
record, then the parties have to agree that the court can
reference the June 17th, 2010 letter with production, one
page attached, and be able to prepare in the appendix for the
Supreme Court and have it. Because if you're not going to
file it, that's fine, but there has to be some way that I can
reference it for the record and know that you're all keeping
track of -- of this and would present it if needed at some
future date, which it way or may not be.

And we would all agree that there's no other June
17th, 2010 letter ordered to be produced with the attached
one page summary, table summary.

MR. DOERR: We stipulate to its admission however
we need to do it.

THE COURT: Ckay.
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MR. DOERR: We -- we —-- we think you need it to
consider today's motion.

THE COURT: You agree it contains --

MS. RAKOWSKY: We agree that it contains --

THE COURT: -- information that should not be
public?

MS. RAKOWSKY: -- non -- I'm sorry,
non-confidential information and it's information that could
be given to the opposing side without any problem with
confidentiality.

THE COURT: So what about whether it -- but, I

21

mean, if it's filed, then it's subject to public examination.

MR. DOERR: It --

THE COURT: Everything you have here any random
stranger can go in and look up on Odyssey by going to the
Clerk's Office. So the question becomes is this -- can they

file'this? Does the Department of Taxation have any

objection to this being filed or do -- I don't know what your

objection would be, but do you have any objection?

MR. DOERR: Well, I -- in looking at it it does
have the taxpayer's name on it, and so that would be -~ you
know, obviously that exact issue is what's at the heart of
the --

THE COURT: Right.
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MR. DOERR: -- dispute today, so --

THE COURT: So we can't file it.

MR. DOERR: -- I actually believe that it would be
something with a taxpayer's name and perhaps in redacted
form,

THE COURT: Okay.

MR. DOERR: Unless they would agree to -- it is the

name of the case as well, contained in the name of the case,
so however -- I think we can agree on something.

MR. SHAFER: Yes. Whether it's not filed so that
just I can illustrate something to you, that's all I want to
do.

THE COURT: Fine. We've all agreed that we will
refer to it as the one page letter and production as ordered
by the Discovery Commissioner with the names of taxpayers,
and therefore it was not filed. 1If later you think you need
it, I can do an order sealing, pursuant to the Supreme Court
requirement, delineate the factors that I considered about
the public's right to know versus -- and public interest
versus taxpayer privacy rights. 2And I'll do that order if we
really need to. So -- so -- but I'm going to put the onus on
you, your responsibility to make the best record you can for
your client whether if you think it needs to be filed, then I
would file it under seal and I need an order of findings.

There's a Supreme Court order that requires that
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you make detailed findings every time I seal a document.

MR. SHAFER: Okay.

THE COURT: Okay? And there's factors I must weigh
and consider that in this case are a no-brainer that favor
sealing.

MR. SHAFER: Right. And that's probably a going to
be a lot of what we're going to be talking to you about.

THE COURT: Right.

MR. SHAFER: So --

THE COURT: So any other preliminary matters?

MS. RAKOWSKY: No, Your Honor.

MR. DOERR: Just to -- just to clarify, the only
taxpayer's name on here is the plaintiff's as well as the
defendant's name. These are the groups of taxpavers,
categories of taxpayers, which is what the Discovery
Commissioner order we produce that we compile groups of
taxpayers and provide them a list of the amounts that were
paid for the fiscal years. So they're -- the only name is
actually the plaintiff's and the department's.

THE COURT: Okay. So I'm going to leave it to the
parties to discuss whether it should be filed or not. It
doesn't even sound like it's really -- I mean, it's -- I'11
let you give it more thought, and if you can agree to a
stipulation, you just want -- I just want the parties to

agree whether it gets filed, filed under seal or not filed, I
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would like the -- this seems like a very simple matter that
you could probably agree on outside the court.

MR. DOERR: I agree.

MR. SHAFER: Yes, Your Honor.

THE COURT: ©Okay. Objection. Objection,
opposition, reply.

MR. SHAFER: And a quasi supplement.

THE COURT: Yes. And I'm ready.

MR. SHAFER: Thank you, Your Honor. We were -- at

your direction, we were conducting discovery. I had set up a
number of depcsitions that were representatives of the
defendants. We also requested certain documents. The
documents came in shortly before the depositions. And they
-- you have the book, they primarily look like this.

Now, while I enjoy aeronautical engineering, I'm
not asking for the building plans of the F22 Raptor Stealth
fighter. I'm just asking for information concerning the live
entertainment tax, who's paid it, categories, whose asked for
exemptions and any exemptions that were granted.

Because as the court recalls during both of our
previous oral arguments -- and I think the court made the
specific reference of the second coral argument -- the
question really is, is this an artifice? You know, is this
purportedly a neutral law of general applicability, a general

applicable tax, but then it is gerrymandered in such a
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fashion that the bulk of the tax is really falling on my
clients who are engaged in First Amendment protected
activity. And so we're trying to find this information.

Now, I'm an officer of the court. We're all
officers of the court. As I pointed cut to the Discovery
Commissiconer and I pointed ocut to -- in our pleadings te you,
I am happy with any type of protective order you want. I
will prepare findings of fact and conclusions ¢of law of why
things need to be sealed. I will not disclose any
information to my clients that I get here. I will not file
any document publicly. You know, will file deoccuments under
seal. I will take depositions under seal.

But I need to know this information of who's paying

and who isn't and why not. And Your Honor, if you take a

look at Exhibit C on their -- on thelir response to our
opposition, you will -- you may recall both in response to --
sure.

THE COURT: I mean, I've looked at it, but I need
to listen to you in context.
MR. SHAFER: Okay.

THE COURT: Please. Yes,

MR. SHAFER: Okay. There's this -- this was part
of their Power Point demonstration. This was -— this was
attached as one of the exhibits in -- well this is in their

reply to the opposition to defendant's motion for summary
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judgment. It's their Exhibit B there. It was attached as a
response to our meotion for preliminary injunction.

And what this was, this was a chart of just kind of
raw data. It's, I think, one, two, three, four, basically
five pages of data that they were trying tc say this is all
the information we need in order to determine, or for the
court to rule that this is a broad scope tax and therefore,
it's not a gerrymander tax to go after First Amendment
expression. Now.

Now, Your Honor, again, in -- in the various
document requests, you know, we basically get this. And then
pursuant to the Discovery Commissioner's request, we get this
one page chart. And Your Honor, what -- what I can tell the
court and I can go through examples if you want, but I do
have -- I do have a 2:00 o'clock flight, but --

THE COURT: Please. ©Oh, you're so going to make
it.

MR. SHAFER: -- the numbers on --

THE COURT: Don't worry about anything.

MR. SHAFER: -- this chart, Your Honcr, don't jive
with the documents that were produced by the State both in
response to the motion for preliminary injunction and the
motion for summary Jjudgment.

Now, I'm not making any -- you know, I'm not

casting any dispersions on defense counsel whatsoever. This
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is just information that they've gotten from their clients.
But the fact remains the numbers don't match what has been
previously submitted to the court. I don't know why they
don't match, and I can't ask anybody in a deposition why they
don't match and what they mean because I'm not entitled to
see the documents that underlie all of these calculations
that were made.

And, you know, just as an example, Your Honor, if
you take a look at their Exhibit C for the year 2003 --

THE COURT: Hold on. Exhibit C.

MR. SHAFER: I really wish I would have brought
some reading glasses.

THE COURT: Yes.

MR. SHAFER: And if you go to this page, which is
Page 2, and I'll just give you one example, but I can show
you about ten of them. And you go to where it says,
"Casino," I think it says just -- oh, casino live
entertainment and you'll see 2003, there's a figure in there
of, I don't know, 70 million; 70 -- 70,000 or something.

THE COURT: TIs that where the arrow is?

MR. SHAFER: Correct, yes. I didn't put the arrow,
that's how I got the document.

THE COURT: Well, that's actually the only thing I
could see.

MR, SHAFER: Okay. If you go to the right, the
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first column is 2003.
THE COURT:
MR. SHAFER:

something or other.
THE COURT:

MR. SHAFER:

Yes.

And there's a number 70,212 point

Yes.

And then if you go to this chart that

I gave you today and you go to 2003, the number 74,651 point

-- I guess it's 74,651,265. B&And if you go number by number,

none of them match.

MR. DOERR:

Your Heonor, I'll just direct your

28

attention to one line above the 74,000,000 and will point out

to you that that is the gaming total of $70,212,815, the

exact same number.

THE COURT:

Hold on.

MS. RAKOWSKY: Your Honor, may I approach with

this?
MR. DOERR:
THE COURT:
MR. SHAFER:
THE COURT:
MR. DOERR:
MR. SHAFER:

little one that --

It's a larger version.

Yeah, I can't even see this.
Yeah.

Do you have that?

We -- we apologize.

I don't have a big cone. 1I've got this

MS. RAKOWSKY: We blew this up in my office

yesterday because I wasn't able to read it myself, so.
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THE COURT: Okay. So -- oh, this is much better.
You have to get one of these.

MR. DOERR: And Your Honor, I think it's -—-

THE COURT: You definitely have to get one of
these, Counsel. You can fit it in the overhead bin at 2:00
o'clock.

MR. SHAFER: O©Oh, cool.

MR. DOERR: Your Honor, what he's referred to is
the gaming portion of that, which the -~ the Department of
Taxation does not administer that portion. It's a lump sum
and it appears right on that page.

THE COURT: And your comment as to this -- have you

seen this? I mean, I don't -- there's no way --

MR. SHAFER: Your Honor, no, I -—-

THE COURT: -- you can see it in that tiny
little --

MR. SHAFER: ©No, I -- I can't read it, but -- I
don't think that's what they represented here. This says
casino live entertainment.

MR. DOERR: That's the gaming portion of it.
Anything that happens in a casino is administered by the --
it's administered by the Gaming Control Board and not the
Department of Taxation.

THE CQOURT: Do you have reason to question that

part of it~z
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MR. SHAFER: No.

THE COURT: Okay.

MR. SHAFER: Okay, Your Honor, could you go to then
this. Maybe they have an explanation for this one as well.

THE COURT: Okay, hold on. What exhibit number?

MR. SHAFER: It's also part of Exhibit C.

THE COURT: All right. You might have to come up
here because we're all hovering around your list and it's --

MR. DOERR: If --

THE COURT: -- slightly awkward when you're not
here. Awkward for me if you two aren't here, or three.

MR. SHAFER: All right.

THE CQURT: Yes, this is great.

MR. SHAFER: Sorry, Your Honor. Going to I think
Page 3 of the exhibit, and it says 2005, 2006. You go down
to live entertainment tax it says, 8,688,664,

MR. DOERR: What year?

MR. SHAFER: Well, this says '05, '06.

THE COURT: Yeah, show me where you are on the
page.

MR. SHAFER: Right here, Your Honor.

THE COURT: Thank you.

MR. S5HAFER: And then --

THE COQURT: Eight six --

MR. SHAFER: -~ so I'm assuming that means
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department total collecting and I'm getting 9,343,639 in your
chart. There's over a million dollar discrepancy there.

MR. DOERR: I didn't prepare that one. I prepared
this one.

THE CQOURT: Hold on. Have you seen this, what he's
referencing the two differences?

MR. DOERR: I know that I asked the Department to
give me the collection total for the years, There could be a
reconciliation since that document was prepared. I can't —-

THE COURT: When was this prepared?

MR. DOERR: I believe, it's dated --

THE COURT: Excerpts from annual --

MR. DOERR: ~-- 2008.

THE COURT: -- annual report.

MR. DOERR: Maybe -- maybe one's based on reporting
and one's based on collections. And -- and you go over to

the following column, Your Honor, 2006 to 2007, there's --
there's another million dollar discrepancy there. 10,000,000
versus 11,000,000. I'm just giving round numbers.

MS. RAKOWSKY: (Indiscernible}.

THE COURT: I'm sorry, could you --

MS. RAKOWSKY: ({Indiscernible) not collected the
year before.

THE COURT: But, I mean, he needs to know.

MS. RAKOWSKY: But, let him —-
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MR. DOERR: Why does he need to know those, though
if he has this top row that gives the amount that they
collect, their industry collects. And it's compared to the
total collective by the Department as well as by the Gaming

Control Board. Why do they need to know this -- that minute

THE COURT: No, no, no, I just want to --

MR. DOERR: -- specific amount?

THE COURT: I don't know, but when you start
arguing, you're definitely going to go back to the table.
Right now we're just trying to talk about numbers and then
when you --

MS. RAKOWSKY: Your Honor --

THE COURT: Yes.

MS. RAKOWSKY: -- all you have to do is call us and
say there's a discrepancy. I will go back to my client and
say, listen, why is this number different, and why is this
number different. And then my client would provide an
explanation that I would -- you know, that I would, you know,
convey. As I'm standing here —-

THE COURT: Well, I'd like to hear the explanation

so that I can
MS. RAKOWSKY: Okay, then I'1ll be happy to --
THE COQURT: ~- consider that in the decision.

MS. RAKOWSKY: And I'll be happy to find out.

Verbatim Digital Reporting, LLC ¢ 303-798-0890

Appellants' Appendix Page 1737




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

33

THE COURT: Okay.

MS. RAKOWSKY: But (indiscernible).

MR. DOERR: If the questions are posed to us in
advance, maybe we can resolve them on our own.

MS. RAKOWSKY: Without having to, you know, come
(indiscernible).

THE COURT: I thought you'wve done pretty well for
18 months, actually.

MR. SHAFER: {Indiscernible) a lot?

THE COURT: ©No. Compared to most.

MR. SHAFER: No, Mr. Doerr and my assistant Mr.
Hoffer {phonetic} have spent a lot of time trying to, you
know, limit this down to, you know, what we're disputing.
It’s not as 1if they didn't give us anything additional that
we were fighting about. We worked some things out.

THE COURT: Now —-- now, let me —- let me ask you —-

MR. SHAFER: Yes, Your Honor.

THE COURT: -- a silly gquestion.

MR. SHAFER: Okay.

THE COURT: Just hypothetically speaking, they've
done everything but give you -- I don't know --

MR. DOERR: Names and the numbers. Essentially
they look like this.

THE COURT: Because -- and my gquestion to you is
other than the idea that you couldn't verify that the -- the
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type of business that they say it is, it is, what is the
problem with some kind of John Doe disclosure? John Doe,

Inc. Meaning, as long as it's -- it -- it -- I mean, are you

challenging the representations that it's actually a
gentlemen's club or it's actually arena that these businesses
engage in that activity?

MR. SHAFER: Well, Your Honor, there's a couple of
categories in particular like drinking establishments that
there may be -- and there's like novelty shops. I don't know
where live entertainment tax is coming from novelty shops,
but I can take a guess, and it's probably --

THE COURT: I -- I don't want to guess. I know
what you're saying.

MR. SHAFER: Okay. It's -- it's probably —-

THE COURT: I do that con Mondays and Wednesdays.

MR. SHAFER: Okay. It's -- it's probably —- it's
probably the adult bookstores that are attached
{indiscernible).

THE COURT: I don't mean I go to adult bookstores
on Monday and Wednesdays. I mean that criminal events that
occur at these type of establishments where VICE goes in,
comes to my department on. Oh, my God, I need a better
record on that. Okay, so yes, novelty stores, yes, some --

MR. SHAFER: Right. But unless I -- unless I see

in the drinking establishments, scme of those may well be or
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have been prior to the 2005 amendments, the gentlemen's
clubs. And the reason for that is, Your Honor, and we
presented you with a legislative history, that the 2005
amendments were meant to get to what are referred to as the
Juice bars that -- because they were smaller in size, they
had been exempted from the 2003 version of the tax.

And so that's why we reduced the seating capacity
to -- was it 300 to 200 or something like that -- to bring
those in. So some of these categories may actually be adult
businesses, I don't know. And I can't ask anybody because
they're not going to be allowed to, yéu know, look at
documents and show me anything.

THE COURT: When you say ask anybody, you mean?

MR. SHAFER: I mean the representatives of the
Department of Taxation. Again, Your Honor, we canceled the
depositions after I got back the totally redacted documents.
So I haven't taken the depositions yet. I want to move
forward with the depositions, but I feel I can't have
adequate --

THE COURT: I mean, you're not suggesting that you
should be given a list of all of these subtypes so that you
can go out and determine whether electronic shopping is
included in the --

MR. SHAFER: No.

MR. DOERR: We den't know what else they'll be
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asking for.

THE COURT: Which specific -- which specific -- you
-—- you highlight for me on your supplement which line items
you are really asking that I -- I say that they must produce.

MR, SHAFER: The ones in red.

THE COURT: The ones in red.

MR. SHAFER: I wish I could -- you know, I had -- I

took my contacts out.

THE COURT: Cosmetics, beauty supplies and perfume
stores?

MR. SHAFER: That -- that could be in a, you know,
an adult boutique, I don't know. But -- but where does the
cosmetic store --

THE COURT: <Can I have this and you take that one?

MR. SHAFER: Sure.

THE COURT: Take your post-it.

MR. SHAFER: Okay.

THE COURT: But I -- I need to focus on what he's
-— want to look at that real quick? I assume you understand
that that's what he's --

MR, DOERR: I -- I created it. And in fact, I said
if there are items that you think you want that maybe I've
overlooked, call me. Let's see if we can agree on something.
You know, we're -- we think it's pretty clear that we can't

provide the taxpayer names. I'm not exactly sure how we —-—
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how we do what we he's suggesting without giving them a name,

If I would know what he was looking for, maybe
there is something we could do.

MR. SHAFER: But —--

MR. DOERR: And let me just represent that -- that
the -- the categories that we provided are linked to the
taxpayer's NAICS code, which is North American Commercial --
NAICS. There's a number and those numbers have categories
that are standardized across the country. And -- and that's
how I came up with the categories.

THE COURT: And so perhaps I didn't glean this from
all of the -- but how they -- how they are designated is
based upon the commission's assessment of the business or
their own honesty or what?

MR. DOERR: Well, specifically what happens is is
they come in and say well, we sell food. And the tax
examiner and the Department employee, there's a form that is
linked to a database that has that category of business.

THE COURT: And so it's all subject to the
penalties of perjury and all that and -- and --

MR. DOERR: Unless they've been audited before and

it's been verified.

THE COURT: Okay. You say unless —-- unless --
okay. Because part of my question is, you know, the -- it
seems to -- to the court that it's ~- it's just
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self-reporting as far as what these people say they do, so --
so really -—-

MR. DOERR: Well, you're correct.

THE COURT: -- why do you need specific names as
opposed to a Doe.

MR. SHAFER: Because if some of them are adult,
they go into the one percentage versus a different
percentage.

THE COURT: So you would send out an investigator
to go check out all these businesses? I mean, I'm trying to
get at they -- they accept these -- these descriptions on
face value unless there's an audit.

MR. SHAFER: I would probably know the ones that
are adult, but some of those may well be adult businesses.
But here's the whole -- here's the other issue, Your Honor,
and the statute we pointed out to the court, the statute
allows people —--

THE COURT: So why not -- I'm interrupting you
because you've got a 2:00 o'clock flight.

MR. SHAFER: That's fine, Your Honor.

THE COURT: Why not a blind submission camera to me
only and you give me a list of every -- you believe it to be
a gentlemen's club in Clark County, I go through the list.
And if they dispute that one of them is a gentlemen's club on

that list -- but, my mean, why does everybody on the list —-
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I mean, you said you'll know who they are. Then give me a
list.

MR. SHAFER: Okay.

MR. DOERR: Your Honor, if he believes it's a
gentlemen's club and it's here as a bookstore, he can give me
the name, I can see if it's included in bookstore, and we may
be able to -- I may be able to say --

THE COURT: But the difference by doing an in
camera production --

MR. DOERR: Um-h'm.

THE COURT: -- and -- and ~- and me looking at it
is he doesn't have to take your word for it.

MR. DOERR: Okay.

THE COURT: You know, he doesn't have to take the
fox in the hen house. I mean, at the end of the day you're
the enemy. Now, I know that a lot of times the government
lawyers are not like civil lawyers and they'll just give it
to you because they know I might order it anyway, so is it
really something to go to Supreme Court about.

MR. DOERR: And we've demonstrated that exact
thing.

THE COURT: But, I mean, if he wants --

MR. DOERR: (Indiscernible).

THE COURT: -- if he wants —-

MR. DOERR: We have no problem —-
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THE COURT: -- a preliminary threéhold review by
someone other than the opposing counsel, that would be me.

MR. DOERR: We're willing to --

THE COURT: You're going to give me a list of all
the perfume stores and you're going to give me a list of all
these places. 1It's just me.

MR. DOERR: I can do that.

MR. SHAFER: I have no problem with that, but
there's a total separate issue. And the total —-

THE COURT: But I'm going one nugget at a time.

MR. SHAFER: OQkay.

THE COURT: So let me ask you just -- just right
for this purposes --

MR. SHAFER: Sure.

THE COURT: -- to do a just a preliminary threshold
examination for the -- you know, the -- you know, if five of
these are the perfumeries at the Fashion Show, and I've lived
her for 32 years, okay, 32 long years I've lived here, and
I'm going to be able to summarily dismiss a lot of the stuff
on this list.

And so if it got -- I mean, we could narrow down
things that I've never heard of and -- and perhaps having a
closed sessicon and, I mean, there's things that I can do to
-- and then order a protective order and all these things

where we are protecting as much as possible taxpayers who
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have absolutely nothing to do with this aﬁd you have no right
to have their name.

MR. SHAFER: That's fine.

MR. DOERR: Just a list of the names, Your Honor?

THE COURT: Well, that's -- well, I want to hear a
second issue. But I mean, to me this would -- where's my
little red list.

MR. POPE: May I approach and just offer something
on that 1list, Your Honor?

THE COURT: Yes.

MR. POPE: These top three are information that the
department would have. The bottom three is information that
Gaming would have.

THE COURT: Well, you can't get the Gaming Control

Board.

MR. SHAFER: Okay.

MR. POPE: And if you look at these amounts, these
are small annual amounts. I don't know how they could think

that that is a (indiscernible).

THE COURT: Is it being applied uniformly? I mean,
you know, I don't think it matters that they're small or not.

MR. SHAFER: I don't know what I don't know is the
problem.

THE COURT: And I'm trying to find a way to give

you what you don't know without --

Verbatim Digital Reporting, LLC ¢ 303-798-0890

Appellants' Appendix Page 1746




10
11
12
13
14
15
16
17
18
19
290
21
22
23
24

25

42

MR. SHAFER: Yes, and I --

THE COURT: -- violating people's privacy.

MR. SHAFER: And I have no problem with you acting
as a mediary [phonetic].

MR. DOERR: Your Honor, I'll just point out on this
chart --

THE COURT: But, I mean, drinking places is a big
one. That's -- that's really the one. You know, the
perfume, you'd have to have someone just outright, you know,
representing an adult store as a, quote, gift, novelty or
souvenir store or a cosmetic, beauty supply and perfume
store. But if -- I think he's entitled to it.

MR. DOERR: Ycur Honor, I know that --

THE COURT: Not the name.

MR. DOERR: -- some of those have separate —--

THE COURT: But a review.

MR. DOERR: -- business entities. One might be the
gift shop that has a separate entrance where you could go
into the club. I don't know that.

THBE COURT: Okay.

MR. DOERR: I don't know that. And -- and I may be
willing and able to -~ to give him that information without
giving the name and say this has a separate bookstore, let me
know, I can go back and look, provide it to you, or provide

you what I have and let you review it. I'm -- we're happy to
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de eat of those.
MR. SHAFER: We'd be happy to --
MR. DOERR: We've never said -- we've never said we

wouldn't do that.

MR. SHAFER: I'm happy to have you look at the list
and figure out what this stuff is.

THE COURT: I have a question, and this just is
completely has nothing to do with anything, except the other
taxpayers. Were there to become some information to light,
are you going to Chinese wall off from enforcement and -- or
what?

MS. RAKOWSKY: 1It's going to be -- it's going to be
a problem for the Department because of the statute. And the
statute clearly does not allow us to give out those names.
That information belongs to the taxpayer. We would
technically have to get a waiver from every one of those
taxpayers to let them know that this stuff is being asked
for.

THE COURT: I'm not giving it. I'm -- giving it to
me is not just giving it.

MS. RAKOWSKY: But even in camera if you look at

U.S. v. Nixon and if you looked at {indiscernible} those

cases very clearly say if the statute has provided that this
is confidential the inquiry has to stop there. The

legislature has determined that this information cannot be
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given out. We cannot give out any information from the
reports or from the files under 368(a). And, you know, the
judge's order is fine, but the legislature has spoken on
this.

THE COURT: I understand.

MS. RAKOWSKY: So we'd be violating -- we would be
violating the statute.

MR. SHAFER: And Your Honor, you pointed out in our
brief --

THE COURT: Well, with respect, if the legislature
passed an unconstitutional statute, you know, the idea that
~=- that -- and I'm not saying they did. This is not -- but

the idea that they clamp it down so that no discovery could

be done to determine whether, in fact -- and I'm not saying
that -- that it's not proper to protect the taxpayers. And
as a matter of fact, I'm proposing this as -- and you -- you

can take up a writ, that's okay because you know what, this
will be done much more guickly if I require an in camera
production. Take up a writ. I invite you. I beg you. I
plead of you go to the Supreme Court because it's fine with
me.

And if they say you know what, Togliatti, you're
way off base and the legislature will decide what discovery
will occur in the inherent authority of the court, great,

great. I'm -- I'm out of here. No in camera review. I'll
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be going home. 1I'll be going to the perfumery --

MR. DOERR: Are you praying this gets transferred,
as well?

MS. RAKOWSKY: (Indiscernible).

MR. BROWN: This isn't get transferred, right? Is
this subordinated?

THE COURT: Because I've moved so fastidiously in
all the decisions I'm sure -- I don't know.

MR. DOERR: I mean, Your Honor, the case is
notwithstanding. I mean, we're prepared to comply with your
order. If fou believe an in camera review, we're comfortable
with that --

THE COURT: I just want to get this case moving
along.

MR. DOERR: -- is appropriate and you can -- you
can decide what they're asking for is what we produce or we
can arrange them in a different way.

THE COURT: I mean, because that's the other thing.

MR. DOERR: We're happy to do that.

MR. BROWN: The legislature also provided an
express exception that describes this case exactly
(indiscernible) information can be produced. But I don't
think they've ever addressed why the exception doesn't apply.

MR. SHAFER: But -- but more importantly --

THE COURT: I've already -- I'm already at the
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production. So we need to get to your second issue because

I —-
MR. SHAFER: Okay, my second --
THE COURT: -- invite them to take up a writ if
they want to. I'm okay, with it, believe me.

MR. SHAFER: My second issue 1s the statute
provides for people to file a request to be exempted out of
the statute and I wanted to know who was exempted and I want
to know why they were exempted? And the reason for that is,
Your Honor, I presented you with the legislative history of
the 2005 amendments as to why they exempted out NASCAR and
they specifically said it was a family oriented form of
entertainment.

Apparently, as opposed to my client's form of
entertainment. And I think I'm entitled to that. If there
are people that just willy nilly because somebody is getting
involved in this -- in this tax, and really -- the whole idea
of this tax was to go after the adult entertainment, but
somebody else i1s getting bootstrapped into it, and all they
have to do 1s file exception, a request for exception and
you're excepted out, I think I'm entitled to that
information.

And my clients have told me that they know other
business owners that don't own adult businesses that have

filed for exemptions and have been exempted.
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THE COURT: So let me ask you this --

MR. SHAFER: Yes.

THE COQURT: -- has an -- I'm sorry in the -- in the
plethora of things, information that you gave me, remind me
what, if anything, was there a number given or just any —-
anything about the exemptions? Just even just a general
number. Like there were a hundred exemptions, n¢ names, no
amounts, Jjust --

MR. DOERR: Well, we don't -- it's —-- some of those

we —- requests come into the department on telephone asking
them hey, this is what we do, are we exempt from live
entertainment tax? We don't -- the Department would not
necessarily have a record of that.

The letters, what they asked for in request for
production was letters that we received. We provided them
those to him everything that we had redacted and redacted
names on it.

THE COURT: So is the process that -- I mean, is
there —-- there's no formal process that says, you know, that
someone either exempts out of this or fills out a form arrest

MR. DOERR: Essentially it's the statute. Do —-—
they will come in and explain, you know, we train seals and
have a show, do we -- or do we -- are we subject to live

entertainment tax? And a tax examiner, which are the front
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line Department of Taxation employees would pull out the
statute and see if they can find where it would be exempt, if
they can. 1It's just a question and answer. There may not be
something, a document created for that.

MS. RAKOWSKY: And if they're not exempt they can
petition it, they can petition it to the commission and
{(indiscernikble).

THE COURT: How many of those have there been? How
many of those have there been? I understand you can't -- I
mean, you can't produce what you don't have. You can't
produce phone calls or a log or anything else. I do think
you -- I mean, you —-- this has been discussed.

MR. DOERR: We've given them what we have. Would
have just redacted the names.

THE COURT: But I mean, the fact that these --
these things are done over the phone. This has been -- I
don't recall the over-the-phone conversation, but in your
response to the interrogatories was that information shared?

MR, DOERR: It -- 1t was a request for a document.

MR. SHAFER: No, there was also two interrogatories
as well as. If you go to the summary in our reply towards
the end, we specifically included those interrogatories that
asked for the exemptions.

MR. DOERR: We don't know.

THE COURT: How many positions challenging the
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exemption exist and is that information known? That would be

something that's a formal -- slightly more formal than a
phone call, I would presume.

MR. POPE: Petitions -- Petitions for
(indiscernible). They're in confidential hearings.
Nothing's public until it ({(indiscernible) before the
commissioner.

THE COURT: Right, and I'm not saying it would be
public. I'm saying how many of those have happened.

MR. DOERR: I don't think —--

MR. BROWN: I'm not sure.

MR. DOERR: -- any -- I don't think any hearings.

THE COURT: How about just requests that have been
documented other than a phone call?

MR. DOERR: We have provided that.

MS. RAKOWSKY: We provided that.

THE COURT: How many?

MS. RAKOWSKY: It's Exhibit K.

MR. DCERR: There aren't many.

THE CCOURT: 45 you say?

MS. RAKOWSKY: Four -- four or five.

MR. DOERR: Four or five.

THE COURT: Exhibit K? How -- I just want to see
how it was produced.

MR. DOERR: I don't -- I'm not sure you have that
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exhibit K in the (indiscernible)

THE COURT: That's okay.

MR. DOERR: 1It's in the larger production.

MR. POPE: Exemptions are statutory. Tax
exemptions are statutory.

THE CQURT: Right. I just --

MR. PCPE: S5So —-

THE CQURT: How are they -- how are they --

MR. POPE: Somebody's gotta lobby for it. So that
would be in the(Indiscernible) legislative history.

MR. DCERR: I don't think there's been any change
to the law.

THE COURT: No, no, I meant -- I mean, how does —-

MS. RAKOWSKY: Here they are.

MR. DOERR: I mean, with regard -- with regard to
major groups or industries trying to get an exemption, that
would be -- that should be in the legislative history.
Somebody coming forward and saying, we should be exempt from
this tax.

THE COURT: GCh, well, I think he's talking -- I
mean, he -- he can do that. He's talking about your
specific, if there's anything in the Department of Taxation
that -- thank you, Exhibit K.

MS. RAKOWSKY: This is the only letters that were

provided to us. And that was provided in our original
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production.

THE COURT: 0Okay, so one, two.

MS. RAKOWSKY: 1It's over a period of several years,
so I assume that's all they have.

THE COURT: So they did give you some of what
you're looking for. I think the problem is they do it over
the phone.

MR. SHAFER: Also, I don't know who's being
exempted. I mean, you know, some of this stuff is just
citing the statute. If you take a look at the letters --

THE COURT: ©Okay, but this really -- I mean,
contrary to how you started your argument, I don't think this
is particularly different than what I just ordered. 1I'll
order them to produce the names to me.

MR. SHAFER: Okay.

THE COURT: And, you know, I didn't just fall off
the turnip truck. The name tells a lot.

MR. SHAFER: That's fine.

THE COURT: 1If it's a DBA or some T & R Trust, LLC,
you know, something like that, then -- then I might require
an in camera production of what prompted this letter because
clearly something is being described to the Department of
Taxation that is being commented upon, based upon our review,
it's a minimum occupants, so you'd have to give me something

more.
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But, I mean, I can -- I can do that in a two-part
analysis.

MR. DOERR: We're prepared to provide what -- what
you order.

THE COURT: 1In camera.

MR. DOERR: Yes.

THE COURT: And then you can take up a writ. Take
up a writ. Take up a writ,.

MR. DOERR: We're looking for an answer as.well. I
mean --

MS. RAKOWSKY: If we have a court order, the court
order is fine,

THE COURT: Yeah, I know. So that's what I'm going

to do.

MR. SHAFER: That's fine.

THE COURT: OQkay. So --

MR. SHAFER: ©Now, we're -- oh, I'm sorry, Your
Honor. I didn't mean to interrupt.

THE COURT: -- I would like to have you get

together and see if you can set up a time frame for this and
then be prepared to address it on the 23rd --

MR. SHAFER: All right.

THE COURT: -- as to where you stand on what I'm
ordering. And then who is going to prepare the order of the

stream of consciousness of what I've just said? Basically,

Verbatim Digital Reporting, LLC + 303-798-0890

Appellants' Appendix Page 1757




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

53
everything's going to be produced in camera. I want the list
under the -- I want you to take the red paper.

And for the record, cosmetic, beauty supply and
perfume stores, drinking places, parentheses, alcoholic
beverages --

MR. DOERR: Hold on, hold on. Can you start over?
I'm sorry.

MS. RAKOWSKY: Um-hum, places, cosmetics --

THE COURT: Cosmetics, beauty supplies and perfume
stores.

MR. DCERR: Okay.

THE COURT: Drinking places, parentheses alccholic
beverages, that's your second.

MR. DOERR: Um-h'm.

THE COURT: And gift, novelty and souvenir stores.

MR. DOERR: Um-h'm.

THE COURT: This is under taxpayer groups. 1I'm
going to ask for an in camera production of the list of the
names and all the -- you know, however it's -- however you
compile it, I would expect it to bhe as -- as paid, the entity
as paid. If that's a DBA , then it's a DBA for now. I don't
know how -- I don't know how the Tax Commission requires. Do
you require the actual --

MR. DOERR: {Indiscernible).

THE COURT: I mean, in court there's no DBA as a
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party. I wouldn't think that you can get away with that, but
I'm not sure.

MS. RAKOWSKY: We'll give you the information we
have.

THE COURT: Okay. With regard to your request for
the five percent LET payers, the request is denied.

MR. DOERR: We've included that on here.

THE COURT: I know, but I mean, he wants names, and
you're not in a position to --

MR. DOERR: Provide names.

THE COURT: =-- provide names. That's the gaming
control. And so -- s0 you're off the hook as far as the five
percent LET payers and he has to if and serve a different
government entity and -- and fight a new battle on the same
exact issue, maybe with different lawyers, maybe with the
same lawyers and a different lawyer, who knows.

50 =— so am I -- I'm denying it as to the five
percent LET payers without prejudice. Well, I guess, I'd
just be denying it because it's the objection to the
Discovery Commissioner's report. I would require and let the
gaming control be heard on that.

I'm granting it in part as to an in camera
production of names in the first instance. And in the second
instance an in camera production of the names associated with

Exhibit K's exemptions, and also the -- any correspondence,
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document, e-mail, writing, phone message or anything you can
come up with that prompted the letters that you -- that are
in Exhibit K so that I'm not, you know, looking into a
crystal ball off of a name and trying to determine.

And then when I have -- you know, I have the
context of what you're locking for, I will balance the
privacy rights against whether I'm going to give any names.
If I do, or I want to discuss a particular entity without
using the name before I decide whether I'm going to give the
name, I would close the courtroom, I would seal the
transcript. I would do everything humanly possible to
product that payer. That's the plan.

MR. SHAFER: And we're willing to abide by all of
that and we don't object to anything.

MR. DOERR: I'm just going to --

THE COURT: Can I -- I want to keep this for now.

MR. DOERR: I'm going to make one clarification.

THE COURT: What? Which one's yours? Yes.

MS. RAKOWSKY: That one. [Inaudible].

THE CQURT: Yes, yocur work product is attached.

MR. DOERR: The -- the -- we've listed the ten
percent versus the five percent payers, which is on the size.

THE COURT: Right.

MR. DOERR: And we have the categcories as ten

percent and five percent separated out. We're -- I'm willing
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to provide you with the names of both categories. 1It's
gaming is a separate number on a separate line. This is --
these are -- this is all that the Department administers.

MR. SHAFER: ©Oh, it is? The percentage I think is
based on seat capacity --

MR. DOERR: That's correct.

MR. SHAFER: =- (indiscernible) not whether you
have liquor -- or not whether you have gaming or not.

MR. DOERR: That's right. It's based on --

THE COURT: So the Gaming Control Board does what
with this -- these five percent LET payers?

MR. DOERR: Well -- well, gaming is all included in
a line at the bottom. And they make a separate determination
on the venue and the seating capacity. So the gaming could
be a five or ten. The Gaming Control Board doesn't -- they
get a combined return. So those returns don't have that it
came from ten entities. They just get a billing for casino
X --

THE COURT: Right.

MR, DOERR: -- the total amount. So they don't
keep statistics on five versus the ten. What's on this chart
are the -- the non-gaming taxpayers. 8S¢ I -- I think that
they could, in theory, be included in here. Although, I
don't think there are any bookstores that have 7,500 seating

capacity. It's just a guess, though. Or a perfume store.
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SHAFER: I think that's pretty -- pretty safe

DOERR: (Indiscernible) stores.
COURT: Well, since the Kindle came out,

a big hit. So anyway, s0 --

MR. DOERR: So anyway, I can provide that. We --
THE COURT: Okay. So what about the -- what about
the -- so0 there would be no five percent LET Exhibit K

letters, correct, because --

MS.

THE
gaming —--

MR.

MR.

THE

MR.

RAKOWSKY: I don't know ({(indiscernible} --

COURT: -- doesn't that go through the

DOERR: ©No.
POPE: I misspoke, Your Honor, I apologize.
COURT: Okay.

DOERR: There's -- the Department can have ten

percent and five percent taxpayers, as well as the gaming can

have ten percent and five percent. The venue, the specific

location where the —-- the LET is collected determines whether

it's ten percent or five percent.

THE

MR.

THE

MR.

THE

COURT: ©Okay. Then you can produce --
DOERR: I can.

COURT: -- the --

DOERR: I'm just saying I'm willing to.

COURT: Just —-- we'll just mirror the order for
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the five percent. So -- so take -- this poor lady is trying
to --

MR. DOERR: I mean, I think it's going to be clear
that the five percent cannot be one of those.

THE COURT: You have to immediately prepare an
order because the minutes are going to say colloguy and
court's ruling.

MR. SHAFER: Okay.

THE COURT: Okay, because it's not fair to her to
sit here and -- the minutia of this is insane.

MR. DOERR: It's complicated. We -- we appreciate
the complexity of it. And we'll prepare the --

MS. RAKOWSKY: So we will -- we will produce the

names of all those that the Department of Taxation

.administers.

THE CQOURT: Fine,

MS. RAKOWSKY: We will not produce anything that
the Gaming Control Board administers.

THE COURT: And then you can -- I would suggest,
Counsel, you walt and see what results from that and we can
go from there. That's what I would propecse to you. I'm not
stopping you from doing anything you want to do outside of
that, but.

MR. SHAFER: I'm also going to talk to Blake and

try to figure out the discrepancies of the chart versus the
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exhibit as well.

THE COURT: He's very -—-

MR. SHAFER: S¢ I'm going to do that also.

THE COURT: Qkay.

MR. SHAFER: So we don't have to bother you --

MR. DOERR: Right. I've always been willing to —-

MR. SHAFER: Ckay.

THE COURT: Qkay.

MR. DOERR: -- assist you in this.

MR. SHAFER: Ckay.

MR. DOERR: I don't -- I don't think you can say
that I haven't been.

MR. SHAFER: Yeah. Got it. Got it.

THE COURT: Qkay. So --

MR. DOERR: We'll prepare the order.

THE COURT: -- you'll prepare the order. I need
you to sign off as to form and content. I accept faxed
signatures or, you know, your colleague here --

MR. SHAFER: Will can do it.

THE COURT: -- he can AO it. It doesn't matter to

me whoever does it, but I -~ I would like a -- so I'm going
to status check discovery for in camera production also on
the 23rd. TIf you choose to move it because of the other
issue or it's going te take some time to compile this, for

example --
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MR. DOERR: 1It's =--

THE COURT: -- we can move it.

MR. DOERR: -- not. We've got it all.

THE COURT: You have it, okay. So whatever you
agree to, as long as I'm available that day, just check and
make sure and we'll move it for your --

MR. SHAFER: 1I'll be back in four weeks in
addition, so.

THE COURT: Fine. Okay. Now, we have one other
thing before you hop into -- go to the airport and have that

fabulous lunch that you're going to have at McCarran.

MR. SHAFER: Yes, Your Honor.

THE COURT: 1Is, I want summary orders for the
motions that were just happening out there, except for the
one that's being addressed on the 23rd. Clearly, it would
have been premature in my -- my cpinion, and I'm even more
convinced now than I was before that I want a complete record
before I commit to a decision.

And so I'm not going to do detailed findings and
hamstring myself. On the preliminary injunction it's clear,
based upon everything that I've read, that I was not able to
determine who was going to prevail at that point in time, and
I still don't think at this point in time, so I'm going to
deny the motion.

The summary Jjudgments, material issues of fact
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exist in this court's view. Denying the motion. I want them
summary. Don't want a lot of detail because I'm not prepared
to make that detail yet.

MR. SHAFER: Summary {(indiscernible) denied, no
explanation for it.

THE COURT: And cross meticon denied.

MR, DCERR: We -- we had a --

THE CCURT: You knew your cross motion was denied.
You've been doing —- you've been doing discovery for 18

months, so.

MR. SHAFER: They've got twoe —-- well, yeah, they've
got two motions -- (indiscernible) and motion for summary
judgment.

MR. DOERR: Motion to dismiss, as well.

THE COURT: Yeah, that's denied.

MR. DOERR: I'll assume that's denied summarily.

THE CQOURT: Summarily denied. But this other issue
is a significant one. It's the only remaining out -- it is

the preliminary motion. The only remaining sub issue that I
will be more detailed, but I'm going to have you prepare the
order so that you get it done, so that he can or you can,
whoever wants to do whatever they need teo do, can deal with
that.

QCkay, I'm -- I'm happy to be involved in the

management of the case, and I'm sorry you haven't had more
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been a progression for me, based upon some other matters that

you just learn as you go that perhaps you don't -- you don't
want to --

MR. SHAFER: Jump the gun.

THE COURT: Correct. Perfect. Okay.

MR. DOERR: We're happy with that.

MS. RAKOWSKY: Thank you for your time.

THE COURT: O©Okay. 1 appreciate it.

MR. SHAFER: What's your time line for the -- for
the motion?

THE COURT: Well, we're just having a status check
on the production on the 23rd. I'm letting you --

MR. BROWN: 23rd, Your Honor or the 24th?

THE COURT: The -- the date that we gave you, 24th.

I'm sorry, vyes.

MR. BROWN: I realize -- I'm sorry to throw a fly
in the ointment. I realize I have a mediation at 10:00 that
day.

THE COURT: With?

MR. BROWN: A foreclosure mediation.

THE COURT: ©Oh. ©h, that's like chiseled into
stone and --

MR. BROWN: Would the 26th, is that possible?

THE COURT: Here's the thing. There's a rule that
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requires local counsel to be present for all proceedings
unless the court waives that requirement for a particular
day. Any objection?

MR. DOERR: No objection, Your Honor.

MR. BROWN: Beautiful.

THE COURT: Thank you.

MR. SHAFER: Thank you, Your Honor.

THE COURT: Have a nice trip.

MR. SHAFER: 1It's been a pleasure.

MR. PCPE: Thank you, Your Honor.

THE CCURT: OCh, your disks, don't leave without
your disks. She needs a date. If you can think back that
far. We can look -- my clerk can look it up on Odyssey for
you. Do you want us to do that?

MR. SHAFER: Yes, please.

(Court adjourned at 10:55 a.m.).

* * * * *
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CERTIFICATION

64

I CERTIFY THAT THE FOREGOING IS A CORRECT TRANSCRIPT FROM THE
AUDIO-VISUAL RECORDING OF THE PROCEEDINGS IN THE ABOVE-

ENTITLED MATTER.

AFFIRMATION

I AFFIRM THAT THIS TRANSCRIPT DOES NOT CONTAIN THE SOCIAL
SECURITY OR TAX IDENTIFICATION NUMBER OF ANY PERSON OR ENTITY.

Verbatim Digital Reporting, LLC
Englewood, CO 80110
(303) 798-0890

Qo £8

[-[3-)2

JULIE LORD, TRANSCRIBER
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06A533273

DISTRICT COURT
CLARK COUNTY, NEVADA

Other Civil Filing COURT MINUTES August 24, 2010

06A533273 Little Darlings Of Las Vegas LLC, K-Kel Ing, et al
Vs
Nevada Dept Of Taxation, Olympus Garden Ing, et al

August 24, 2010 9:30 AM All Pending Motions

HEARD BY: Togliatti, Jennifer COURTROOM: RJC Courtroom 14A
COURT CLERK: Alan Castle

RECORDER: Yvette Lester

PARTIES NONE
PRESENT:

JOURNAL ENTRIES
- Status Check: Injunctive Relief ... Status Check: Discovery / In Camera Review

There being no appearances, MATTER ORDERED, OFF CALENDAR.
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08A554970

DISTRICT COURT
CLARK COUNTY, NEVADA

Other Civil Filing COURT MINUTES August 24, 2010

08A554970 K-Kel Inc
Vs
Nevada Dept Of Taxation, Olympus Garden Ing, et al

August 24, 2010 9:30 AM All Pending Motions

HEARD BY: Togliatti, Jennifer COURTROOM: RJC Courtroom 14A
COURT CLERK: Alan Castle

RECORDER: Yvette Lester

PARTIES NONE
PRESENT:

JOURNAL ENTRIES
- Status Check: Injunctive Relief ... Status Check: Discovery / In Camera Review

There being no appearances, MATTER ORDERED, OFF CALENDAR.
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06A533273

DISTRICT COURT
CLARK COUNTY, NEVADA

Other Civil Filing COURT MINUTES September 16, 2010

06A533273 Little Darlings Of Las Vegas LLC, K-Kel Inc, et al
Vs
Nevada Dept Of Taxation, Olympus Garden Inc, et al

September 16, 2010  9:30 AM All Pending Motions
HEARD BY: Togliatti, Jennifer COURTROOM: RJC Courtroom 14A
COURT CLERK: Alan Castle

RECORDER: Yvette G. Sison-Britt

PARTIES

PRESENT: Shater, Bradley J. Attorney
Brown, William H. Attorney
Doerr, Blake A. Attorney
Pope, David J. Attorney

RAKOWSKY, VIVIENNE  Attorney

JOURNAL ENTRIES
- Status Check: Injunctive Relief ... Status Check: Discovery / In Camera Review

Upon Court's inquiry regarding Discovery issues from last date. Parties indicated they submitted IN-
CAMERA review documents to chambers yesterday. Colloquy. There was an issue of one particular
spreadsheet that had ditfering amounts that related to year-end versus fiscal amount totals from the
documents submitted related to 2003 & 2004. Copy of spreadsheet provided to Court and counsel IN
OPEN COURT. Colloquy at the bench. State indicated they would be supplementing the record with
the updated information. Plaintitf made record of proceedings to date and status of production.
Court indicated it is not fully briefed on the separation of powers issue. Court indicated matter is
going to be continued for turther review. Colloquy. Counsel indicated they would try to narrow
down the items to which Plaintitf indicates entitlement. Further colloquy. Court noted this Court
may have some disclosures to make based upon production. COURT ORDERED, matter
CONTINUED. At the request of parties, counsel requested to set a hearing and submit a stipulation
to put matter back on calendar. COURT SO ORDERED; parties to contact chambers for a Stipulation,
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setting slip for a new hearing date. FURTHER, parties to agree to cut-offs on the supplemental
briefing schedule.
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08AS54970

DISTRICT COURT
CLARK COUNTY, NEVADA

Other Civil Filing COURT MINUTES September 16, 2010

08A554970 K-Kel Inc
Vs
Nevada Dept Of Taxation, Olympus Garden Inc, et al

September 16, 2010  9:30 AM All Pending Motions
HEARD BY: Togliatti, Jennifer COURTROOM: RJC Courtroom 14A
COURT CLERK: Alan Castle

RECORDER: Yvette G. Sison-Britt

PARTIES
PRESENT: Shater, Bradley J. Attorney
Brown, William H. Attorney
Doerr, Blake A. Attorney
Pope, David J. Attorney
RAKOWSKY, VIVIENNE Attorney
JOURNAL ENTRIES

- Status Check: Injunctive Relief ... Status Check: Discovery / In Camera Review

Upon Court's inquiry regarding Discovery issues from last date. Parties indicated they submitted IN-
CAMERA review documents to chambers yesterday. Colloquy. There was an issue of one particular
spreadsheet that had ditfering amounts that related to year-end versus fiscal amount totals from the
documents submitted related to 2003 & 2004. Copy of spreadsheet provided to Court and counsel IN
OPEN COURT. Colloquy at the bench. State indicated they would be supplementing the record with
the updated information. Plaintitf made record of proceedings to date and status of production.
Court indicated it is not fully briefed on the separation of powers issue. Court indicated matter is
going to be continued for turther review. Colloquy. Counsel indicated they would try to narrow
down the items to which Plaintitf indicates entitlement. Further colloquy. Court noted this Court
may have some disclosures to make based upon production. COURT ORDERED, matter
CONTINUED. At the request of parties, counsel requested to set a hearing and submit a stipulation
to put matter back on calendar. COURT SO ORDERED; parties to contact chambers for a Stipulation,
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setting slip for a new hearing date. FURTHER, parties to agree to cut-offs on the supplemental
briefing schedule.
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06A533273

DISTRICT COURT
CLARK COUNTY, NEVADA
Other Civil Filing COURT MINUTES December 09, 2010
06A533273 Little Darlings Of Las Vegas LLC, K-Kel Inc, et al

\%:
Nevada Dept Of Taxation, Olympus Garden Inc, et al

December 09, 2010  9:00 AM Further Proceedings
HEARD BY: Togliatti, Jennifer COURTROOM: RJC Courtroom 14A

COURT CLERK: Dameda Scott
RECORDER: Yvette G. Sison-Britt

REPORTER:

PARTIES

PRESENT: Brown, William H. Attorney
Doerr, Blake A. Attorney
Pope, David J. Attorney

RAKOWSKY, VIVIENNE, ESQ) Attorney

JOURNAL ENTRIES
- Brad Shater, Esq. Pro Hac Vice with William Brown.

Colloquy regarding prior order on Preliminary Injunction DENIED WITHOUT PREJUDICE; Order
signed IN OPEN COURT and returned to counsel to be filed. Arguments by counsel. For the
purpose of organization, COURT ORDERED, Deja Vu to tile letter with attachments, with a cover
sheet indicating Memorandum in Support of Requests. COURT FURTHER ORDERED, Deputy
Attorney General to file Table with a cover sheet. COURT NOTED, Decision to issue regarding,
separation of powers, as well as Minute Order regarding Discovery issues, and SET Status Check;
appearances may be waived or may use Court Call system.

12/28/10 9:00 AM STATUS CHECK: REASSIGNMENT / TIME SCHEDULE

CLERK'S NOTE: COURT ORDERED, a copy of this Minute Order to be placed in coordinated case
A554970 (DS12/13/10)
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08AS54970

DISTRICT COURT
CLARK COUNTY, NEVADA
Other Civil Filing COURT MINUTES December 09, 2010
08A554970 K-Kel Inc

A%

Nevada Dept Of Taxation, Olympus Garden Inc, et al

December 09, 2010 9:00 AM Minute Order

HEARD BY: Togliatti, Jennifer COURTROOM: RJC Courtroom 14A

COURT CLERK: Dameda Scott
RECORDER: Yvette (5. Sison-Britt

REPORTER:
PARTIES
PRESENT: Brown, William H. Attorney
Doerr, Blake A. Attorney
Pope, David ]. Attorney
RAKOWSKY, VIVIENNE, ESQ Attorney
JOURNAL ENTRIES

- A533273 LITTLE DARLINGS OF LAS VEGAS VS, NEVADA DEPT. OF TAXATION, ET AL
HEARING 12/9/10.. FURTHER PROCEEDINGS IN DEPT. 9...MINUTE ORDER ALSO PLACED IN
THIS COORDINATED MATTER:

Brad Shafer, Esq. Pro Hac Vice with William Brown.

Colloquy regarding prior order on Preliminary Injunction DENIED WITHOUT PREJUDICE; Order
signed IN OPEN COURT and returned to counsel to be filed. Arguments by counsel. For the
purpose of organization, COURT ORDERED, Deja Vu to file letter with attachments, with a cover
sheet indicating Memorandum in Support of Requests. COURT FURTHER ORDERED, Deputy
Attorney General to file Table with a cover sheet. COURT NOTED, Decision to issue regarding
separation of powers, as well as Minute Order regarding Discovery issues, and SET Status Check;
appearances may be waived or may use Court Call system.

12/28/10 9:00 AM STATUS CHECK: REASSIGNMENT / TIME SCHEDULE
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DI STRI CT COURT
CLARK COUNTY, NEVADA

DEJA VU SHONMG RLS OF LAS
VEGAS, LLC, et al.

* * * % *

CASE NO. A-533273

DEPT. NO 9
Pl aintiffs,
VS. Coordi nated with:
NEVADA DEPARTMENT OF TAXATI ON A- 554970

NEVADA TAX COW SS| ON,
et al.,

Def endant s.

Transcri pt of
Pr oceedi ngs

BEFORE THE HONORABLE JENNI FER TOGLI ATTl, DI STRI CT COURT JUDGE

PLAI NTI FF'' S MOTI ON FOR PRELI M NARY | NJUNCTI QN SEPARATI ON
OF PONERS | SSUE, DI SCOVERY | SSUES; AND TRI AL SCHEDULI NG | SSUES

THURSDAY, DECEMBER 9, 2010

APPEARANCES:

FOR THE PLAI NTI FFS:

FOR DEPT. OF TAXATI ON:

COURT RECORDER:

YVETTE SI SON-BRI TT
District Court

WLLI AM H BROMW, ESQ
330 S. Third St., Ste. 860
Las Vegas, NV 89101

BRADLEY J. SHAFER, ESQ.
3800 Capitol Gty Blvd, Ste. 2
Lansi ng, M 48906

VI VI ENNE RAKOWBKY, ESQ

BLAKE DOERR, ESQ

DAVID J. POPE, ESQ

Attorney Ceneral's Ofice

555 E. Washi ngton Ave., #3900
Las Vegas, NV 89101

TRANSCRI PTI ON BY:

VERBATI M DI G TAL REPORTI NG LLC
Engl ewood, CO 80110
(303) 798-0890

Proceedi ngs recorded by audi o-visual recording, transcript
produced by transcription service.
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LAS VEGAS, NEVADA, THURSDAY, DECEMBER 9, 2010, 9:57 A M

THE COURT: Good nor ni ng.
MR. SHAFER  Mbrning, Your Honor. One second, |I'm

sorry.
(Pause in the proceedi ngs)

THE COURT: Ckay. First of all, I want to have you

state your appearances on A-533273. AmI| mssing the -- well,

if you woul d state your appearances on that case.

MR. BROAWN: W I Iliam Brown, |ocal counsel for
plaintiffs.

MR. SHAFER: Brad Shafer appearing on behalf of the
plaintiffs, Your Honor, and we do have two cases here.

THE COURT: Yes. |'mlooking for the other case
nunber. I'mwth you

M5. RAKOWBKY: Vivienne Rakowsky fromthe Attorney
General's Ofice representing the Departnent of Taxation.

MR. DCERR:. Bl ake Doerr for the Departnent of
Taxati on.

MR. POPE: David Pope also with the Attorney
CGeneral's Ofice, and we'll be representing the defendants.
Al'l representing the defendants.

MR. BROWN: Judge, | have the other case nunber
her e.

THE COURT: Well, the -- | believe -- hold on one

second. | don't think any of the pleadings -- you know, when

Verbatim Digital Reporting, LLC 4 303-798-0890
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you' ve -- when sonething's filed and it has one case, unless
-- sonetinmes the Cerk's Ofice, if all the case nunbers

rel ated or consolidated or otherwi se aren't on the caption,
they won't put it on the cal endar.

M5. RAKOWBKY:  Your Honor, one is A-533273 and the
ot her one is A-554970.

THE COURT: Okay. (To Cerk) So if you could
reference that case nunber, you know, as part of -- include
any mnutes fromthis case -- | nean, the one that's on
cal ender, in the other case. Ckay.

My staff -- | don't know who ny -- did | have you
state your appearances yet? |'m--

MR. SHAFER  Yes.

THE COURT: |1'magetting -- I'mstill back at ny | ast
not i on heari ng.

MR. SHAFER  Stellar argunment, mght | say, as
out - of - state counsel

MR. DOERR: W' re going to stop and squat now.

MR. POPE: Please refrain

THE COURT: It just nmakes ne wonder what famly
court is Ilike.

MR BROMN: Ch, it's like that.

THE COURT: Ckay. Well, anyway, ny staff called
sonebody in an effort to estimate, you know, setting aside a

time period since I'min trial, and so we set aside an hour,

Verbatim Digital Reporting, LLC ¢ 303-798-0890
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and I'mright on schedule. | have ny jury cone being back at
11: 00, based upon sonebody's esti nate.

And | apol ogi ze, she didn't call of you, but | just
said pick one and go with -- go with it.

MR. SHAFER  Yes, we --

MR. DOERR: We all coordinated on that. W're al

on page.
THE COURT: Ckay.
MR. DOERR:  We'll be finished in an hour.
THE COURT: Terrific. Okay, well, | have an hour.
So let nme just get ny note pad for a nonent. Okay, |'mready

when you are.

MR. SHAFER: Thank you, Your Honor. As | see it, at
least I'"'mhere to talk about three issues today. One is the
di scovery dispute that has been ongoing. The second is part
of the Motion for Prelimnary Injunction that we tal ked about,
strictly the legal issue of the Separation of Powers of
whet her the portion of the live entertainment tax that
prohibits the Court from-- prohibits any Court fromentering
injunctive relief or otherwse interfering with collection of
tax is a violation of Separation of Powers.

And the third thing, Your Honor, this is now the
fourth time |I've cone to Vegas to talk about this notion, and
we' ve tal ked about this before. Qur Scheduling Order has

| apsed a long, long tine ago, and |I'm concerned that when this

Verbatim Digital Reporting, LLC ¢ 303-798-0890
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case gets reassigned, as you explained to us the last tinme we
were here it was going to be at the end of the year, I want to
make sure that | don't have a problemw th a new judge.

You' ve told nme on nunerous occasions as |'ve been
here on this notion that | was going to have ny opportunity to
take my depositions, and I want to make sure that there's sone
type of order or Scheduling Order or sonmething in place to --
and we' ve tal ked about this before the argunent, Your Honor,
and ny opposition isn't going to have any problemw th that.

But | just want to nmake sure sone Judge, or the
Di scovery Conm ssioner, or whatever, doesn't say, "Oh, you
know, | don't care what parties agreed to, you should have,
you know, extended the prior order.” And | just want to nmake
sure that | have the opportunity to take discovery. So I'd
i ke sone type of Scheduling Order.

Your Honor, in regard to the discovery dispute, and
l"mgoing to try to be really brief on all of this because we
have argued it -- parts of this, the two critical argunents,
we have argued them both already. So what | want to do is
kind of zero in on the discovery disputes, and | want to point
out to the Court why all of this evidence has cone to the
forefront.

Your Honor, as you will recall, we filed a Mdtion
for Prelimnary Injunction to enjoin the enforcenent of the

live entertainment tax. And we were here -- we argued that on
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two different occasions over a two year period. And there was

also a Motion to Dism ss and a Mdtion for Summary Judgnent.
And then one of the tinmes | was here on this notion

you indicated that you were, basically you wanted to nmake sure

all the facts were in front of the Court and therefore, you

were basically denying, |'mgoing to say w thout prejudice,
because | think you just wanted to say, | want to clear the
docket, | want to get the discovery done and then we'll nove
forward

There have been no order -- formal orders entered,
but that is basically the -- the -- the posture that | see the

case in as of right now

Now, in response to the Mdttion for Summary Judgnent
-- I"'msorry, in response to the Mdtion for Prelimnary
I njunction, the Nevada Tax Conmm ssion attached two charts,
three charts. There were Exhibits, | think, B and C, and the
Court have seen these many a tine.

And so what | did was, | asked for discovery in
regard to the back-up docunentation for what these charts are.
Now, again, at |east setting aside the Separation of Powers
argunment, the Court has denied, at least orally, the Mtion
for Prelimnary Injunction. The only factual evidence that
the State of Nevada put in front of this Court in regard to
that notion were these charts in regard to who's paying the

t ax.
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So | then filed ny discovery, we had disputes in
regard to the Di scovery Comm ssioner. W got sone additional
docunentation fromthe Nevada Tax Department. We've been in
front of Your Honor. | cane out here four tines. W only
were in front of you three tines. One of the hearings was
adj our ned because of a scheduling problemonce | got here.
And we were given additional docunents fromthe State.

Then | offered the last tinme | was here that | would
submt a letter to M. Doerr, M. Doerr would respond, and
then I would submt a letter to the Court saying what is the
final discovery disputes, and we have done that, Your Honor.

And so | -- unless the Court really wants ne to
reargue all the stuff about why this stuff isn't privileged
and all that, it's in the briefing, we've argued that before.
And because they put this evidence before this Court, because
|"mentitled to take discovery in regard to the evidence that
they put in front of this Court, because this Court denied the
Motion for Prelimnary Injunction, at least in part, because
that was the only factual evidence that they submtted, those
docunents, I'mentitled to take discovery in regard to how
t hose charts were prepared.

And you' Il -- Your Honor, you will also recall that
in these various hearings M. Doerr gave you one chart, |
think the first time we were here, that the nunbers were

different fromthese charts that were attached to the Mtion
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for Prelimnary Injunction. Then we got the big chart where,
you know, M. Doerr changed sone nunbers, fixed sone things,
and those nunbers are different fromthe second chart. So
|"ve got now three charts. One of -- you know, a series that
was submtted in response to the Motion for Prelimnary

I njunction, the two suppl enents, they don't match, and what |
have is a chart being prepared by M. Doerr.

So the question is, if I have discovery questions,
which | do, in regard to these docunents, how they were
prepared, what -- what they consist of, who am | supposed to
depose other than M. Doerr if |I can't get the back-up
docunentation? And you know, |'ve been an attorney |ots of
years. | don't think |I've ever deposed a | awer. Mst judges
woul dn't let nme depose a lawer. | don't want to depose a

lawer. So that's where we stand.

And -- and again, Your Honor, |'ve submtted a
letter that explains what the discovery -- the remaining
di scovery disputes are. | would point out there's one

typographical error in that letter. Wwen | was referring to
page -- | probably ought to get it out. Your Honor, in
par agr aph nunber five, on page 2 of ny letter, when | referred
to Page DV0O0002, it's actually supposed to be Page 21 as
opposed to Page 2. So, |I'msorry.

THE COURT: So plaintiffs have requested to be

provi ded the, quote, notes, end quote, redacted on Page

Verbatim Digital Reporting, LLC ¢ 303-798-0890
Appellants' Appendix Page 1785




© 00 N o o -~ w N Pk

N NN N NN P P R R R R R R R
a A W N P O © 00 N o O »d W N -, O

DV00021. The State again asserted NRS 368(a). 180 and cl ai ns
the redactions nane the entity in the information that woul d
allow the identification of the entity and refuses to provide
t he redacted information?

MR. SHAFER  Yes, Your Honor. And | just tried to

par aphrase what M. Bl ake was stating. W -- we've attached,
and | believe you got it twice because | -- M. -- I'msorry,
M. Doerr submtted, | think on his own. But we've also

attached, they have a chart that goes through the request and
what the State's answer is and why they're not going to
produce certain things. So in addition to all the tons of
briefing that the Court has gotten before it.

Your Honor, and again, we've been here on a nunber
of times, and so | don't want to belabor it. Unless you have
any further questions on that, |I'mjust going to nove onto the
Separation of Powers because | know you're under tine
constraints.

Agai n, we've argued the Separation of Powers issue.
|"ve pointed out the provisions of the Nevada Constitution

that grants to the Court the power to grant injunctive relief.

We have submtted to the Court -- the main case we relied upon
was the Ohio Suprenme Court or -- versus Cty of Norwood
(phonetic).

The State said well, you know, that's an Chio case.

Then in one of our replies to their two suppl enents we gave
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the Court about another, | don't know, six or seven cases
around the country where other Courts have said exactly that,
that the judiciary -- I'"'msorry, that the Legislature cannot
divest the judiciary of its powers of injunctive relief.

We've cited to the Court the cases in Nevada talking
about the Separation of Powers. The |ast supplenent, | guess,
which is what | will deal with, is that they say that this
matter is res judicata because this was decided by the Federal
Court.

We filed our original constitutional claim against
the live entertainment tax in Federal Court, and the State
defendant -- and | use the State generically, but the
Departnent of Taxation, defended on the basis that the Tax
I njunction Act, a federal statute, does not permt
jurisdiction because of issues of comty between the states
and the federal governnment. Does not permt the Federal
Courts to have jurisdiction to enjoin state tax statutes if
there's a plain and efficient speedy renedy in Court. The
Federal District Court granted that notion. The Ninth Grcuit
af firmed.

The issue before Your Honor is -- has nothing to do
with -- oh, and the -- the District Court -- the Federal
District Court didn't consider any of the nerits of any of the
claims that we had raised. And we did not raise, in fact, in

that case, in the federal case, the Separation of Powers
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argunent that is before you today.
Here we are raising the Separation of Powers

argunment. And, Your Honor, we have cited in our reply to the

second supplenent that the -- that the defendants have
submtted the clear Nevada law on this issue. It has to be
t he exact same issue. It has to have been fully litigated and

deci ded by the Court, and that wasn't done. That issue wasn't
even in front of the Federal District Court. This is a
separate and distinct argunent here being raised for the first
time before Your Honor. Res judicata does not bar it. Unless
you have any ot her questions, because | know you' re pressed
for tine.

THE COURT: No, | nean, | have, you know, 50 m nutes
left.

MR. SHAFER  Ckay, well --

THE COURT: You flew here. Take it.

MR. SHAFER | don't know if you've had an
opportunity to read our replies to their supplenents because

THE COURT: Well, here's what | --

MR. SHAFER  Yes, Your Honor.

THE COURT: | did read the substantive briefs. Wen
it comes to -- and we'll go back to this, | guess, before
we're done -- the letter with the 20 paragraphs of specifics,

which | asked for, by the way, so I'mnot criticizing it. |I'm
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just -- I'mjust saying as far as the Court being able to do a
line by line ruling today, | nean, what is it that the parties
anticipated the Court was going to do about these very
specific discovery today? You were |ooking for sone rulings,
correct?

MR. SHAFER | would |ike sone.

THE COURT: Ckay.

MR. SHAFER | think we would all |ike sone.

THE COURT: | know. Well, I -- it's --

MR. SHAFER We've al so tal ked about the fact that
next Decenber we're comng up on the five years, so we've
really got to finish this case out, so.

THE COURT: Yes. Wiere's ny State letter? Hold on.
Here's ny next question.

MR. SHAFER  Yes, Your Honor.

THE COURT: |'ve denied w thout prejudice, in ny
view, and perhaps | wasn't -- | was rem ss in not ordering
soneone to prepare an Order, but |'ve denied the Mdtion for
Prelimnary Injunction w thout prejudice, and obviously had
you doi ng discovery. Ganted, not to the extent that
plaintiff would |like, plaintiffs, but at the end of the day
you' ve been doing discovery. Let's nove on

So there's no Witten order regarding that. Perhaps
that should be done. By, | think, operation of ny comments,

one of the three tines that you were here and we did spend an
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hour, at least, on this case, at |east, there were the other
prelimnary notions that were brought that | think was pretty
clear that I was denying everything with prejudice and letting
di scovery go forward.

MR. DOERR: And that -- and that's what we
understood as well, Your Honor.

MR. SHAFER  Yes, Your Honor.

THE COURT: Ckay, so do -- we do not have forma
orders evidencing --

MR. DOERR: That's correct.

THE COURT: ~-- those rulings? Could soneone
undert ake --

MR. DOERR: Did we bring those? | brought them | ast
time, and | just --

THE COURT: Did | not sign then?

MR. DOERR: | inadvertently -- we were -- we got off
on the discovery issue and then | inadvertently forgot to ask
you to sign them

THE COURT: Ckay.

MR. DCERR. | know that we were preparing them Dd
we end up with those today? W didn't prepare one on the
Motion for Prelimnary Injunction since that was their notion.
We created very sinple orders.

THE COURT: But if it gets denied, you -- you

prepare it usually. So I'll need you to do that.

Verbatim Digital Reporting, LLC ¢ 303-798-0890
Appellants' Appendix Page 1790




© 00 N o o b~ w N Pk

N NN N NN P PR R R R R R R
a A W N P O © 00 N O O pdM W N -, O

14

MR. DCERR: Ckay.

THE COURT: Ckay, do you m nd doing that?

MR. DCERR. W have the notion -- an order denying
Motion to Dismissal wthout prejudice and an order denying the
Motion for Summary Judgnent w t hout prejudice ready for you
today. | can ask counsel to |look at themand --

THE COURT: Yes. Yes, |I'd like to have those in the
record. | knowit was a long tinme ago, but -- and do -- does
it have the date of ny actual ruling in there? That was when
you were here for the -- we went off on the discovery issues.
What date?

MR. SHAFER  Your Honor, we -- you addressed al
three of those the very first tine we were here on the notion,
and what you said is, there was another case you had that went
up to the Nevada Suprene Court that you |earned that you
shouldn't rule precipitously on these matters. So you were
going to deny everything that was pending, and you wanted al
the facts in front of you is paraphrasi ng what you said.

THE COURT: Yes.

MR. DOERR: And we agreed.

THE COURT: Ckay. So, but | don't recall what date
that was. |Is that --

MR. BROMWN:. This does have the date of July 31lst,
2008.

THE COURT: Ckay.
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M5. RAKOWSKY: But that was when the hearing was,

bel i eve, on the (indiscernible) notion.

THE COURT: Ckay, then if | could -- if you're in
agreenent with the -- | nean --

MR. SHAFER | have no probl em

THE COURT: -- they're not detailed, it says denied,

right, wthout prejudice?

MR. DCERR: Deni ed wi thout prejudice.

MR. SHAFER  Denied w thout prejudice.

THE COURT: Okay, that's great. Then I'mgoing to
sign those, and when you -- would you file these for nme?

(Pause in the proceedi ngs)

M5. RAKONABKY: 8/24. August 24, 2010, was the
heari ng where you denied the --

MR. DOERR: Wait a mnute. No, | think that was the

status check. Yeah.

THE COURT: Well, | don't think it matters. At the
end of the day the -- it does detail when -- when it canme on
for hearing. | think we all understand that -- that the

ruling denying this was certainly before | signed it, but I
don't think it -- | nmean, there was an understandi ng between
the parties of what the Court intended because you' ve operated
under that standing for -- understanding for quite sone tine.
So here they are signed.

M5. RAKOWBKY: Thank you, Your Honor
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THE COURT: |If you could prepare one for the
prelimnary injunction that doesn't address the Separation of
Powers issue, which |I'm obviously going to address with you
t oday.

So -- | nean, you know, it's one thing to have a
denial of the Motion for Prelimnary Injunction. |It's another
thing to have a substantive ruling one way or the other. You
know, cannot consider such thing by -- as a matter of |aw,
versus, sorry, disagree with you, State of Nevada w ||
consider it as a matter of law. It doesn't mean |I'mgranting
the prelimnary injunction. Sinply saying it's allowed by | aw
so that you can have sone ruling on that.

M5. RAKOWBKY: Thank you, Your Honor

THE COURT: Ckay, SO --

M5. RAKONBKY: |I'mfirst going to respond to the
di scovery. And | think we can clear this up very --

THE COURT: Let's -- | would go to the Separation of
Powers because | have a feeling I'mgoing to have to go
through this in detail until --

M5. RAKOABKY: Can | just put one thing on the --

THE COURT: Sure.

M5. RAKOABKY: -- record? |'mso sorry. But
basically, Rule 26, if you just go back to the basic rules,
nunber one, parties may obtain discovery regarding any matter,

quot e/ unquot e, not privileged, okay? It says it in black and
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whi t e.

And at NRS 368(a). 180, which involves the
confidentiality of files and records, except as otherw se
provided in this section, and they give two other sections,
the records and files of the Board and the Departnent
concerning the admnistration of this chapter are confidenti al
and privileged. They're privileged.

Secondl y, Counsel keeps tal king about a protective
order. Section 1 of 368(a).180 goes onto say the Board -- the
Departnent and any enpl oyer of the Board or the Departnent may
not be required to produce the records, files or information
for the inspection, which is -- which is a protective order --
for the inspection of any person for use in any action or
proceeding. This is an action or proceeding. There's no
protective order.

This -- this discovery dispute has been going on
that 1've been working on it for alnobst a year and a half.

W' ve produced everything we can produce legally. He asked us
a series of questions. W went back to ny client. | asked

hi m about certain docunents that -- that were -- that the
attorney for the plaintiff felt were inconplete. That's what
the Departnent had. That's what they gave ne. That's what we
pr oduced.

Your Honor, as far as the Excel docunent that was

produced by M. Doerr, that was produced pursuant to the
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D scovery Conmi ssioner's order. She sat there and she said,
you're not going to get in privileged informati on. However,
the Departnment, M. Doerr, is to produce the anmount paid by
each group, which is what he did. He went and collected al
the information fromthe Departnent. He produced it the way
the Di scovery Comm ssioner ordered himto do. W produced it
to the plaintiff.

You asked us for a copy of it that you could see in
canera of where he got the nunbers from W produced that to
you. These -- that's really all we can do. There -- the
plaintiff has not denonstrated a -- a reason why we should --
why he needs individual taxpayer information. He doesn't. He
has the groups. He knows what they do.

As far as the margin for error. W produced a chart
to himwhich showed that the margin for error between the
receipts, the first one, which was a projection, sone of them
were based on receipts taken in, sone of them were based on
recei pts after everything was organi zed. The | atest one has
t he best nunbers we have.

The margin for error is |less than one percent. So
if -- if the State of Nevada says to the plaintiff, take your
one percent, add one nore percent to the Gentlenen's C ub,
then all the nunbers are fine and we're fine. Then there's no
reason to continue this, and we can nove on because that

margin for error is |ess than one percent when everything's
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extrapol ated out. He's tal king about a difference in nunbers
whi ch is pennies conpared to the anmount of tax. So we'll give
hi mthat one percent. Let himadd it on.

Movi ng to Separation of Powers.

THE COURT: Ckay.

M5. RAKOABKY: |'ve had ny say on discovery. Ckay?
Al right. Your Honor, 368(a).280, which is the -- Nevada's
anti-injunction statute wwth respect to live entertai nnent tax
does not take the power fromthe judiciary. |If you read the
chapter, and you're supposed to read chapter of laws as a
whol e, not as a one statute acting independent, you'll see
that right above that in Chapter 368 you have the statutes
whi ch invol ve refund.

Now, the refund, when you | ook at the statutory
schene, if the -- if the plaintiffs have overpaid, they're
entitled to a refund. They can -- they can ask for that
refund. So when you read it, first the refund statutes, then
the anti-injunction statute.

Now, the anti-injunction statute was basically, and
case law in other states and federal case |law says that's a
preenptive strike. And the reason an anti-junction statute is
contained in a taxing statute is because if everybody who is
effected by a tax were to -- were to get an injunction, the
governnments couldn't exist. They -- they rely on this noney.

Thi s noney i s budget ed.
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It's -- it's noney that the state needs to survive.
Every time there's a tax, you can't have a group of taxpayers
asking for an injunction to stop the collection of a tax. And
the case | aw going way back to the |late 1800s, which | believe
| included in ny brief, says that even if a tax is illegal,
it's pay now, litigate later. You can get the noney back.

Not only can you get the noney back, but according
to Nevada's refund statute, you get the noney back plus
interest. The interest right nowis at six percent. You get
| ess than one percent in the bank. So it's a better -- it's a
better investnment, shall we say, to pay the tax and try to get
the refund because they'|ll get a refund plus interest.

Now, what -- when -- when these parties appeared
before you in 2008 to argue it, they argued -- they argued
about the Separation of Powers issue. And at that tine |
reviewed a transcript, and at that tine you said that you were
going to make a substantive ruling on the Mtion for
Prelimnary | njunction.

In fact, you went as far to say that you didn't
intend to rely on Chapter 368.280 because -- and you were
going to nmake a substantive deci sion about the injunction,
whet her an injunction -- whether these parties were entitled
to the injunction. And when we appeared here later you said
that the -- they are not entitled to an injunction.

Therefore, they do have a plain and speedy renedy at |aw.
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At that point since we don't get to the Separation
of Powers issue. But if we were to start tal king about the
Constitution, the Constitution -- and, in fact, in the case
| aw t hat was provided by -- by counsel, one of the cases is a
not or vehicle case, if | can find where | put it. But
basically, it -- these cases that he provided, not one of them
had to do with, first of all, the collection of tax.

One of themhad to do wth zoning. One of them had
to do with traffic. They were all different -- for different
pur poses and none of themtax. |In fact, Counsel has never
provi ded any of his case | aw any place where an injunction was
pl aced on the collection of a tax. It mght have been a
licensing fee where -- where they tried to raise it, but there
was never one agai nst a tax.

In addition, the Constitution, when it tal ks about
Separation of Powers, it says that one part of -- one
government of the three tri parte governnent should not take
the function of another governnent, of another one of the how
-- you know - -

MR. DOERR:  Branches.

M5. RAKOABKY: Thank you. Another one of the
branches. Ckay, and so the | egislature, when the legislature
passed an injunction -- an anti-injunction act, they're not
taking the power fromthe judge. They're not issuing

injunctions. They're not using your functions. Wat they're
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doing is -- is creating sonething for you to | ook at as the
j udge and determ ne whether it's applicable, if you get to
that. But the way our statutes are Witten, you don't get to
that, because there is a plain and speedy renedy at |aw, which
is the refund.

Now, this was our argued by counsel at the Federal
Court level. In fact, in his brief, on Page 10 of his brief
he says, there is no plain and speedy renedy available in
State Court. That's the title. And then he goes onto say,
the reason there's no plain and speedy efficient remedy in the
course in Nevada is because the state | egislature has

specifically and statutorily precluded such a judicial renedy.

And it cites the thing where -- it cites the
anti-injunction act. So he went into -- he went into Federal
Court and said that, | can't get relief in State Court,

because State Court can't give ne an injunction

Wien -- when this Federal District Court prepared
the order, they said another argunent by -- attenpted by the
plaintiff is that there is no renmedy in the State Court. This
argunent i s based on NRS 368(a).280, and it says first it
shoul d be noted that the foregoing statute does not preclude a
t axpayer from pursuing the established procedure for assessing
a tax or seeking a refund.

So -- so the -- the Court addressed the exact sane

issue. They didn't use the word Separation of Powers, but
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they used, is State Court precluded fromgranting an
i njunction because there was a | aw prohibiting that from
happening. And they're saying no, the |anguage of the statute
does not, as the plaintiff suggests, preclude judicial
recourse in State Court. It nerely prevents a preenptive
strike, which is what | discussed earlier.

It stops people fromgoing into Court, denmandi ng an
injunction so they don't have to pay a tax. The -- the Ninth
Circuit affirmed, Ninth Crcuit state -- went through the
entire record and said Deja Vu has failed to establish that
there is any defect in Nevada Court and adm nistrative system
whi ch deprives it of a plain, speedy and efficient renedy to
chal l enge Nevada's live entertai nment tax. Therefore, the
District Court -- and it said the District Court did not have
jurisdiction, which ties back.

But thisis all -- we -- as | said, we don't -- we
don't get to the Separation of Powers when it cones to
i njunction because there is that plain and speedy renedy |aw.
And if you have any questions, |I'd be glad to answer them

MR. POPE: Your Honor, may | just add one thing?
I"mciting froma case -- I'"'mgoing to read froma case that
we have not provided to opposing counsel at this point, but I
have copies, and | can give hima copy. And it's a California

case, Modern Barber Colleges v. California Enpl oynment

Stabilization Conmission. And the cite is 31 Cal.2d 720.
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And it's just sonme reasoning for what Ms. Rakowsky
has explained. And it states that the | egislature has --
excuse nme, it has been consistently held that the |egislature
has power to determ ne what are grounds for equitable relief
and when and under what circunstances injunctions my be
gr ant ed.

It says, Statutory changes are al nost perpetual.
The jurisdiction of Courts of Equity is not thereby enl arged.
Neither is it dimnished when the statutory changes -- in
statutory changes some rights cease to exist in certain cases,
whi ch Courts of Equity once entertain can no | onger arise.

In other words, the grant of power to Court of
Equity -- Courts of Equity -- was not intended as a limtation
upon the power to |egislate upon the rights of persons. And
then it finally says |egislative enactnent of reasonable
procedural conditions precedent to invoking a particular
remedy, or the substitution of one remedy, such as an action
at law, for another, such as, in this case it's a proceedi ng
i n mandanus, but which is also an equitable renedy, so that
woul d be simlar to an injunction, cannot be considered an
interference with the jurisdiction over such renedi es vested
in Courts by the Constitution.

So whereas, even though California has a
constitutional -- a section in its Constitution that -- that

states what our statute says, that no injunction wll lie,
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this case does not say that the constitutional provisionis
necessary. And the reasons that the Court cited are the
reasons that | just stated would not require a constitutional
provi si on.

And clearly state that these statutory changes can
be made by the legislature. And it's not -- it does not
affect the jurisdiction of the Courts. Thank you.

MR. SHAFER: \What happens if you or your successor
actually rules that the live entertainment tax is
unconstitutional under the First Amendnment? The State is
telling you, you can't enjoin the Departnent of Taxation from
trying to collect the tax in the future agai nst anybody el se
other than the litigants of the case because you don't have
the authority to enter an injunction.

And let's talk about the plain efficient speedy
remedy that we have or don't have in regard to the state
proceedi ngs. Let's set aside the fact that, as we tal ked
about before, the one case was filed four years ago, and we
had to go through the Departnent of Taxation and run that
gaunt | et .

But the -- | want the Court to renenber, and it's
been a long tine, but this is all in the files that you have
in front of you. |In the Departnent of Taxation, for the first
time, the Departnment of -- I'msorry, the defendants raised,

when we had our administrative hearing, for the first time the
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NAC t hat says, that you can't get the tax back unless you can
get it back to the custonmer who paid it.

And we submtted, Your Honor, affidavits saying --
and we also -- we also submitted the case | aw that peopl e have
the ability to engage in First Anendnment protected expression
anonynously. Qur custoners don't have to give us addresses
and tel ephone nunbers and full |egal nanmes when they cone in,
and ny clients don't collect that.

So according to themin the argunent that they raise
that in the Nevada Departnment of Taxation where we had the
adm ni strative proceeding, and I have put in front of Your
Honor, we can never, ever get the tax back because we're not
collecting that data. Now, at the end of the day |I don't know
whet her you or your successor is going to buy that argunent of
theirs, but they have neverthel ess invoked it.

So now | can't get the tax back because of an
argunent they raised. W never submitted that. You don't see
that in any pleading in the Federal Court. W never raised
that. They raised it for the first time in the admnistrative
proceedi ng, saying we can never get the tax back.

If that's the case, and there's no dispute that ny
clients are engaged in first anmendnent presunptively protected
expression, ny clients are continuing to pay this tax, and you
can take a | ook at whatever chart you're |ooking at, ny

clients are paying mllions upon mllions of dollars a year,
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and we have no renedy to stop this fromoccurring, Your Honor.

Now, we've also cited to Your Honor the other Nevada
precedent, | it was the Penrose (phonetic) case, there's
Penrose | and Il. I'mtrying to recall back fromall the
briefing, about the fact that the -- the Nevada Suprene Court
has noted that you can get an injunction against a tax statute
setting aside this particular statute. Just the case |aw from
Nevada Suprene Court, if it involves -- if it will result in a
multiplicity of suits, or result in irreparable harm

Well, here's the irreparable harm Your Honor. They
have the NAC that they're waving in front of the Nevada Tax
Conmi ssion. And remenber, Your Honor, one of the two cases
you have in front of you is just an appeal fromthat. Now,
it'"s not all of the clients, because Deja Vu and Little
Darlings, they didn't start paying until 2005.

So the first case they're in, the second -- the --
the other case that they're not. | nmay have those two -- |
may have those two mxed up, but | don't think so. | think
the -- | think the constitutional case was the first case, and
the -- the -- yeah, it nust have been, the appeal was the
second case. So there's no renedy they can ever get. Not
because | say so, Your Honor, but because of what they say so.

Now, getting to NRS 368(a).180. Again -- and this
is the statute dealing with the protections of the records

here. You know, first of all, Your Honor, I'Ill just point out
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there's sone docunents like in Exhibits 34 through 37 that --

and |'mdeleting out all the zeros. |'mjust giving you the
actual bate stanp nunmber, where what we're -- what we are
asserting and woul d appear that -- appear to be the docunents

to us, is that people that may or may not fit within the
statute, once they invoke -- once the |egislature invokes the
2005 anmendnents, you may recall -- and this is the reason that
Little Darlings and Deja Vu, the -- the clubs that are not in
both cases, that the legislature determ ned in 2005 that sone
of the clubs, sone of the strip clubs were not paying the tax
and therefore they changed the -- the nunber of the patrons
who, you know, could come into the facility. The phrase
escapes nme right now But the seating capacity, they changed
the seating capacity in order to make sure that the strip
clubs were comng into the statute. That is what the change
in 2005 did.

You al so may renenber that we gave you the
| egi slative history where that is specifically discussed. And
Your Honor, if you take a look at 675, which is also attached
to the letter, because M. Doerr gives ne a unredacted version

of this, and you go down to the second to the |ast paragraph

it says the DAG -- |I'mnot sure what that neans. |'msure
it's probably the direct of gam ng or sonething, |'m guessing.
MR DOERR: |'m sorry.
MR POPE: |I'msorry, we mssed --
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MR SHAFER  DAG

M5. RAKOWBKY: Deputy attorney general

MR. SHAFER:  Ckay.

THE COURT: Deputy attorney general.

MR. POPE: Deputy attorney general, yeah

MR. SHAFER: Ckay. The DAG has concerns about your
recommended | anguage anbi ent entertai nnent nunber three. In
summary, he feels the | anguage may |l ead to the exenption of,
guote, entertainers, unquote, at the gentlenen's clubs.
Therefore, we did not incorporate it in our draft. W
certainly wel come cooments at the hearing.

From day one when | was here, you got what ny
argunent, that -- and the word you used to ne and you used to
themis, M. Shafer contends this is an artifice. This is
drafted as a general tax |aw, renenber that -- renmenbering
that there was already a casino entertainnent tax in place.
And that what they did was they exenpted out 25 statutory
exenptions, basically everybody el se except the cl ubs.

Now, | didn't put evidence in front of Your Honor in
regard to the notion for summary -- I'msorry, the Mdtion for
Prelimnary Injunction with the exception of giving Your Honor
the statute, the NAC, the -- and the legislative history.

The Departnent of Taxation was the one that
submtted the charts to Your Honor. And if you take a | ook at
NRS 368(a). 180, subparen (a), this tal ks about what is not
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subject to the confidentiality provisions. And it says,
Testinmony by a nenber or enployee of the Board or Depart nent
and production of records, files, and information on behal f of
the Board or the Departnent or a taxpayer in any action or
proceedi ng, pursuant to the provisions of this chapter, if
that testinony of the records, files or information or the
facts shown thereby are directly involved in the action or
pr oceedi ng.

They put this evidence at issue in this case. And
Your Honor, | don't want to rem nd you, but on two different
occasi ons when we were here, you told M. Doerr, M. Doerr,
M. Shafer doesn't have to, you know, rely on what you say.
They're the ones that put these charts in as evidence. You
denied nmy notion. I'mentitled to discovery of the evidence
that they put in front of this Court, and that they're
probably going to put in front of this Court either on a |l ater
Motion for Sunmary Judgnent or at trial.

Now, | know some of the evidence that they' ve
al ready -- you know, that they're already going to rely on
because we have the Motion for Prelimnary Injunction. All
|"mtrying to do is figure out what this is all about. I'm
trying to get to the bottomof this. And Your Honor, that's
why | believe this stuff is not subject to the privilege.

Again, we will -- we will agree to whatever

protective order you want, attorneys eyes only, nothing goes
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into a public deposition, depositions under seal. There
aren't going to be people on the outside that are going to be
deposed on this. Probably not, although now | have -- do have
sonme nanes of sone people fromlike the Reno Entertai nment
Comm ssion, or something that | just got. So -- but setting
aside that | probably won't have to depose any of those
peopl e, the people who are going to be deposed are going to be
representatives of the state.

We can hold the whole trial in chanbers, you know,
under seal. | don't care. |'mnot going out and giving any
information to anyone. But | have to be able to have the data
to be able to find out what it is they're relying on, what has
been submitted to this Court by way of the various charts so

that | can determ ne whether it's relevant, whether there's

probl ens.

Your Honor, you'll also renmenber that in the chart,
the big chart and the little chart before that, | gave you ny
copy that had underlines. | didn't even say | wanted
breakdowns or anything. | wanted things in certain categories

where | coul d nmake certain determ nations of things | thought
were relevant. And it wasn't like |I was asking for 85 percent
of what was there.

| gave you the red-line version. There were
probably six categories in each one of the two. You renenber

there was a category for five percent live entertainnent tax,
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and anot her category, or another segregation of the ten
percent, and | said | want the back-up docunentation for that.
And that is, | believe, what they gave you under seal in
chanbers however.

And that's what |I'm 1l ooking for, Your Honor. And,
you know, the unredacted versions of sone of these pages. You
know, | -- we went through -- renmenber when we were talking
about the plans of the stealth fighter and I was show ng you
this, which is -- you know, |I've got a couple hundred pages of
this, you know |I'mnot asking for that. That's not in ny --
that's not even in ny letter. So, Your Honor --

THE COURT: The record should reflect he showed ne a
bl ack box, a page -- an eight by el even page of papers
si deways that had a big black box on it and maybe one little
tiny little sentence along the bottom

MR SHAFER: And the record will reflect that
M. Shafer is fanning his exhibit book where there's page
after page after page of that. Thank you, Your Honor.

MR. DOERR. As opposed to the alleged disclosure of
the plans for the stealth bonber, Your Honor.

MR. SHAFER: Wi ch China already has, but that's
anot her story.

THE COURT: Through WKkil eaks.

M5. RAKOABKY: May | pl ease respond?

THE COURT: Yes.
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M5. RAKOWBKY: Thank you. First of all, the statute

allows the records of people directly involved. The people
directly involved, which is different than the federal

statute, this is directly involved, are the people on the
title -- onthe title of the pleadings. They're directly
involved. And if their clients want that information and they
don't have the records, we'll give themthat information

The people who are not directly involved are the
other strip clubs, are the other people who pay LET, and are
ot her taxpayers in this state who rely on the confidentiality
and the privilege that's only given to the taxpayers
t hensel ves for the Department and those affiliated with the
Departnment to keep that information confidential.

If the State were to start giving out taxpayer
confidential information, it would have a huge inpact on the
ability to collect tax. | nean, we can't give that out.
We've given himthe totals. W've given Your Honor the
classifications so you can see what -- howthe -- it was
determ ned that certain people are LET payers are gentlenen's
club and there are other categories. W've given you the |ist
of the -- of the businesses involved in those categories. W
can't give this information to himbecause we can't give it
out .

Secondly, with regards to the issue of himnot

getting refunds, | believe M. Shafer's kind of msquoting the
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statute as far as the ability for the Departnment to give
refunds. The inposition of the tax is contained in NRS
368(a).200. And Sections 3 and 4, it says that a business
entity that collects an anount taxable pursuant to Subsection
lis liable for the tax inposed. But it's entitled to collect
t he rei nbursenent for any person

So in other words, they have to pay that tax on the
adm ssion. They can collect it separately fromtheir patrons,
or they can include it in the ticket price and then nake out
the check. It says any ticket for live entertai nment nust
stay with the tax inposed by this sections, including the
price of the ticket. If the ticket does not include such a
statenent, the taxpayer shall pay the tax based on the face
amount of the ticket.

He says his -- his people have not been collecting
the tax, they' ve been paying it. So if he can verify the fact
that that LET tax has cone out of the pockets of his clients,
he's entitled to -- he -- he will be entitled to refund if he
wins this case, with interest.

THE COURT: Have you done di scovery on that?

MR. SHAFER: She wasn't there at the proceeding.

M5. RAKOANBKY: |'mreading the statute. Your Honor
| was reading the statute.

MR. SHAFER: | -- you know, all -- all | can say is

the first | ever heard of the NAC was when -- | don't renenber
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whi ch one of you guys brought it up. One of them brought it

up at the adm nistrative proceeding. W had a -- for sone
reason, and | don't renmenber why it was, we had an adj our nnment
of the adm nistrative proceeding for a few weeks, mybe a
month or sonething, and in that tinme, you know, | talked to ny
clients and we submtted affidavits in regard to what went on

And | believe in one of the pleadings we point out
that in the ruling of, if I"musing the word "conm ssi oners”
is correct, one of the conm ssioners said, and | would al so
note that -- and |I'm paraphrasing -- because they didn't
conply with the NAC they wouldn't be entitled to the refund
anyway. And that's sonmething that you or your successor is
going to have to make a determ nation on

Now, you know, |'m not saying that right or wong.
| "' m sayi ng what they argued as a way to preclude us from
trying to get back our tax refund in the adm nistrative
proceeding that is directly in front of Your Honor by way of
appeal .

THE COURT: So was that argued?

MR. POPE: Your Honor, | was part of the
adm ni strative proceedi ng al ong with anot her deputy, Dennis
Bel Court, an so M. Doerr and Ms. Rakowsky were not there.
And, you know, | think one of the things that plaintiffs are
going to have to showis how they did handle that -- that

issue. Did they include the tax and did they have a sign on
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the wall or did they not?

And -- and, you know, we haven't gotten to that
poi nt yet.

THE COURT: And because if they did not, then the
State's position would be what?

MR POPE: Well, I'"'mnot sure, and | don't know that
we're here to say that today. But it depends upon what they
did and what evidence they have to show what they did.

THE COURT: Well, let nme ask you this. [|If you took

a position before in an adm nistrative proceeding, is it your

-- is it your --
MR POPE: |I'mnot sure if we took it in
adm ni strative proceeding or, | nean, took a position, or if

what M. Shafer just said, a comm ssioner recited a
regulation. | don't recall, Your Honor. |I'mmnot -- |I'm not
sure.

MR. DOERR: And Your Honor, may -- nmay | speak?
Renenber that the issue that he's speaking about, the issue of
the refund, that's been adjudicated at the hearing officer and
at the tax commssion. He included it in his Conplaint before
Your Honor. W actually believe that should really be -- that
i ssue should be here on a Petition for Judicial Review, not a
bring nore facts to you about this, not a rehearing of that.

That should be a review of the process. And we have

tal ked about, as this proceeds, considering filing a notion to
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have that issue severed. W think this is about the

Constitution -- constitutional question. And | would like to
poi nt out --

THE COURT: Well -- | have --

MR DOERR: -- that when M. Shafer --

THE COURT: -- | have a note here that says before

you ever said these words, ny note is, did | forget a Petition
for Judicial Review, question mark. Because |I'mnot clear --

MR. DOERR: Wl --

THE COURT: Anyway.

MR DOERR. -- | think they're --

THE COURT: But let nme just --

MR. DOERR.  Ckay.

THE COURT: -- let ne ask you a question. | mean,
part of your argunent today is we never get to the Separation
of Powers, judge, and we don't have to go there, speedy
adequate renmedy at law, the five years runs in -- and they'l|
have an answer and their noney in a nonth -- in a year.

Excuse nme, not a nonth, a year.

kay, that's the argunent. But it -- but, you know,
what Counsel is saying is that if you, the State, took the
position that they wouldn't be entitled to these funds based
upon sone requirenments of the Code, then it's really
affording --

MR. DOERR: The refund can go back to the person who
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paid it. That may be -- and for sal es and use tax purposes,
that's the custoner, that's not the retailer.

THE COURT: Is there anything that doesn't allow a
conpany to pay it and just -- | nean, your -- is it going to
be the State's position oh, it's included in the -- it's
included in the price --

MR. DOERR: Wl --

THE COURT: -- of the ticket --

MR DOCERR: Well, Your Honor --

THE COURT: -- and they didn't keep that
information. You haven't taken a position on that one way or
anot her you're saying to ne?

MR. DOERR. |I'mnot saying that. |'m saying that,
in fact, | believe in our first argunent, | argued that I
don't think it could ever be construed to have been not paid
by their custoner. |It's the custoner who bears the burden of
the tax, the retailer under sales and use tax, the club in
this case, is the collection agent. They're not the payer,
they're the remtter. They remit the tax. They don't pay the
tax, they get it fromtheir client --

THE COURT: So hypothetically soneone has a -- has

an i ssue before the tax conm ssioner or conm ssion, and i s

there a history of -- of comm ssioner decisions where there
have been refunds when -- when there wasn't specific patron
information or was it -- were they denied? | nean, that's
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pretty sinple. I'mthinking this isn't -- mght be the first
constitutional challenge, but it can't be the first chall enge
of a taxpayer for a refund.

MR DOERR: | believe -- I"'mnot sure it's ever
gotten there. |If the taxpayer shows the Departnent that they
have gi ven the noney back, and it's defined in the statute
what they're supposed to do and how they're supposed to make
that proof, we don't go to the comm ssion. They've shown that
they gave it back to the person who paid it. They need to
have an affidavit fromthe person saying, | paid it and they
gave ne ny tax noney back.

So they have to pay the noney out of their pocket
back to their custoner, then cone to us for the refund. |I'm
not sure it's ever gone to the conm ssion where they' ve shown
t hat .

MR SHAFER: And -- and --

MR. DOERR: The Departnent decides that. Now, it
probably hasn't been done with respect to a |ive entertainnment
t ax.

MR SHAFER: | don't think so.

MR DCERR: Because this is a newone. This is --
this is younger, but | can tell you with respect to sales and
use tax, the | aw speaks to who can get the refund.

Now, agai n, Your Honor, | would suggest that the

whol e issue, that this really should not be here about facts.
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This should -- that issue about the refund should be here on a
Petition for Judicial Review. And we've considered filing a
notion to sever that part off and letting the Constitution --

constitutional argunent go forward here.

THE COURT: | understand, but to sonme degree they
are intertwi ned because fromthe -- from you know --

MR DOERR: | under st and.

THE COURT: -- here -- | mean, you know, in its

i ncredi bly basic |laynman terns, you know, your position is
there's a speedy adequate renedy at |aw, noney with interest,
just like every other, you know, noney with interest, judge.

MR. SHAFER: Just |ike every other state.

THE COURT: And if they choose not to keep track of
who's paying it because, you know, it's -- it's -- it chills
the strip club patronage, then that's their decision. That's
basically what you're arguing to ne.

M5. RAKOWBKY: On the other hand, if this is
decl ared unconstitutional it's a whole different issue. That

means that the statute doesn't exist. That neans that the reg

doesn't exist. So -- so we're not totally precluding this
because if this is declared unconstitutional it's gone. |It's
gone for everybody. |It's not just gone for 14 people.

THE COURT: Well, if it's declared unconstitutional,

then it doesn't matter whether you wote down the nane of the

person --
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MB. RAKOWBKY: Ri ght.

THE COURT: -- who paid or not.

M5. RAKOWEKY: Because -- because the statute -- and
that's what --

THE COURT: O nmaybe it does. Does it?

MR. SHAFER: Unless you can't enjoin it.

THE COURT: How many -- how many tax -- how many tax
| aw -- how many -- how many states have collected tax on
sonething that's been | ater declared unconstitutional and that
the -- the state said, you know, we know it wasn't -- it
wasn't supposed to be your noney so we're not giving it back
to you, we'll have an abandoned property fund or a -- you
know, we'll -- | mean, how -- how -- has that ever happened --

MR POPE: Your Honor --

THE COURT: -- in the history of ever and -- and how
was it managed?

MR POPE: | don't have statistics, but it goes to
who has the right to request the refund. So in -- in the
sal es and used tax context, the incidents of the tax is
ultimately on the consuner, but the retailer has the burden to
collect and remt the tax. And so if -- if the retailer has
collected the tax, then they have to show that they've given
it back to the custoner before they can request the refund.

In this case, you know, | don't know that it's been

so clearly decided with the LET. | don't know that it's ever
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gone there.

MR DOERR: And | think the conm ssion said, we
don't think this is unconstitutional, you don't get a refund.
So that issue -- you know, again, | think that that question
shoul d be here on judicial review

MR. POPE: What the -- what the statute says, Your
Honor, is a business entity that collects any anount that is
t axabl e, pursuant to the LET, is liable for the tax inposed,
but is entitled to collect reinbursenent from any person
payi ng t hat amount.

M5. RAKOABKY: So they're paying -- it's a pay

first. They're paying it. They're entitled to collect it if

they want, but if they don't want it, they still have to pay
it.

MR SHAFER:  Your Honor --

MR DOERR: It comes fromthe custoner

MR SHAFER:  Your Honor --

MR. DOERR: The receipts, it cones fromthe

cust oner.

MR. SHAFER: | can't even get the State of Nevada to
have one consi stent argument of whether we are the payer or
the remtter. If we are the remtter, and we can't show t hat
we can give it back to the customer, which I'm acknow edgi ng
we can't, because |I've told you that in the record are

affidavits to that effect, we don't get it back.
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MR. POPE: Your Honor, if they collected it and
remtted it, they have no harm essentially have no standing.
Wiy are we here?
MR. DOERR: In fact, they get a collection
(i ndi scernible).
MR. SHAFER: Then nobody gets -- then nobody can

ever get this back. Nobody can ever get this back. |If that's

their position, let them make that on the record, I'll change
my whole case. [I'll -- 1'Il say that, you know, we're here on
behal f of the -- the customers, and the custonmers aren't going

to do it so we have third-party standing to nmake a
constitutional argunent.

MR. POPE: But that's not why we're here today, Your
Honor. We're here on a couple of things. W're on this --
this discovery issue. W're here on this prelimnary
injunction issue. And --

M5. RAKOABKY: We're not here to argue the merits of
t his case.

MR POPE: O to change the clainms or argunents.

MR. SHAFER:  Your Honor, the question in regard to
t he Separation of Powers, as they stood up and argued to the
Court, was that we had a just fine and dandy renedy, because
we coul d make our request for refund. And |I've just pointed
out that of three attorneys, you get three different argunents

fromthe State of Nevada in regard to what this tax is, who's
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paying it, who's remtting it, who gets it back.

MR. POPE: That's his prelimnary injunction
argunent, Your Honor. |It's irrelevant, because they have the
adequate renmedy. And the -- the reasons the last tine we were
here, you said yeah, you're giving nme reasons, but you' re not
telling me why. Well, the reasons and the why are they're
conbined. It's -- it's to protect the revenue collection for
the State, and then those other reasons that | gave you today
fromthat case.

You have to pay first, and sue later. [It's not an
irreparable harm As long as you get your noney back with
i nterest you have not been harned.

MR. DOERR: And renenber, they're here about their
-- the dancer's ability to do --

THE COURT: You know, there's the argunent --

MR. DOERR. -- their first amendnment activity.

THE COURT: One second. There's the argunent that
not hi ng prohibits your client fromkeeping track of all these
peopl e other than the incredible adm nistrative costs that |
can inmagine that would take to pay back the --

MR SHAFER  Yes.

THE COURT: -- non -- | nean, the --

MR. DOERR: Every other retailer has that
opportunity and can --

MR, SHAFER: Yes.
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MR DOERR -- or can't do that.

MR. SHAFER:  Your Honor, yes, there is a reason.
And we gave it to the Court previously. The U S. Suprene
Court and all the Federal Courts, they all acknow edge t hat
peopl e have the right to engage in First Anendnent protected
expr essi on anonynously.

MR DOERR: We agree.

MR SHAFER:  Your Honor, that is the sole basis of
the Suprene Court lawsuit of last termthat has all the
denocrats and all the unions up in arnms where all these groups
were able to funnel soft noney into the Congressional
canpai gns of this year --

MR DOERR |Is that relevant?

MR. SHAFER: -- that never have to report who that
nmoney canme from Those custoners have the absolute right not
to give that information

MR. DOERR:  So, Your Honor, then his client gets to
keep all of their client's noney. You see, if they get the
refund, his client gets to keep all of his client's tax noney
t hat he got back.

MR SHAFER: And our affidavits --

MR. DOERR. That's why the statute is set up the way
it is.

MR. SHAFER: And the affidavits -- we actually have

to constrain ourselves to the record at least in regard to the
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adm ni strative proceeding, the second case. And the
affidavits say we never increased our door fees to account for
the tax, we just paid it out of our regular revenues. That is
what the affidavits say.

My clients paid that noney. M clients are entitled
to that noney. They say through the NAC, they're not.

THE COURT: kay. Are you --

MR. DOERR: W' ve sai d enough.

MR. POPE: Thank you, Your Honor.

THE COURT: Yes. | know you go a long tine in
bet ween hearings in this matter, at least with ne, so |
appreciate the passion. |1'mglad you conme here ready to do

battl e and nake ny life m serable. Not because you don't do a

good j ob because, quite frankly, I think you all do a great
job. 1 just have so many deci sions to make.
Wth regards to -- just so that I'mclear, the

Decenber 6th, 2010 letter that came to ne that has 20
par agr aphs you did or did not have a specific letter to the
Court, just you have a general position that has been
articulated very succinctly by counsel. You didn't put
anything in a letter, correct?

M5. RAKOWBKY:  Yes.

THE COURT: |'mnot mssing anything or am1?

MR DOERR. | believe | provided that to you --

M5. RAKOWBKY: There was a chart --
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MR, DOERR. -- in a Courtesy copy.
MR SHAFER: It's the chart. [It's Exhibit B.
MR DOERR: He's reiterated what we've stated in
t hat chart --
MR SHAFER: Yes, but | -- | don't --
MR DOERR:  -- in his letter.
MR. SHAFER: -- | don't want in any way --
MR. DOERR: He paraphrased.
MR. SHAFER: -- mnimze that they gave you a chart

of their positions on each of the 23 --

THE COURT: Al right, there's ny -- hold on, hold

on.

MR SHAFER  -- pages.

THE COURT: Let me nake sure | have ny chart.

MR. SHAFER:  Your Honor, and what you have to do is
you have to go past the docunents. They gave -- they gave ne

a set of unredacted docunents, or documents with | ess
redacti ons and then about hal fway through Exhibit B they gave
you this chart.

M5. RAKOWBKY: May | approach, Your Honor?

THE COURT: Yes. G ve ne one nore copy of the
chart.

M5. RAKOWBKY: (I ndiscernible) every one of his
(i ndi scernible).

THE COURT: kay. Here's ny next question. Ws
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this filed -- just, you know, anything that's sent to ne is
not actually part of the official Court record avail able
for --

MR BROMW: Didw file aletter?

THE COURT: -- Suprene Court review. Well, you
know, when you're referencing for the purposes of appeal, or
Wits, or anything else, if anybody's referencing sone
comuni cation that the Court relied upon, | have a vision of
making a ruling referencing this letter, issuing a mnute
order, and then depending on how it goes, if soneone says |'m
taking up a Wit on you, Judge, |I'd have --

MR. SHAFER Ckay, we -- we wll, Your Honor.

M. Brown indicates they just nmade sure you had it for today.

MR BROWN: |'Il just attach a caption and with one
exhi bit.

THE COURT: Yeah, | would just call it -- and -- and
| would also -- | would -- to nake it easier -- okay, exactly

where is this table that | have reviewed, by the way, but yet,
because | didn't organize it well enough, or |'ve noved the
pl eadi ngs, | don't know where it is right now, what is this
attached to?
MR DOERR: The letter that we sent to M. Shafer.
M5. RAKOWBKY: And with a -- with additional
di scovery with a --

MR. DOERR. Wth the additional pages that we

Verbatim Digital Reporting, LLC ¢ 303-798-0890

Appellants' Appendix Page 1825




© 00 N oo o B~ wWw N P

N NN N NN P R R R R R R R R R
gag A W N P O © 0o N oo 0o~ W N O

49
provi ded unredact ed.

THE COURT: kay.

MR. SHAFER: It is the last part of Exhibit B to ny
letter to you.

THE COURT: Okay. Here's what I'mgoing to ask, to
make it sinple, because at the end of the day if soneone takes
up a Wit on discovery | did or did not allow, soneone's going
to need a clear and concise pleading filed with the Court to
reference to the Suprene Court.

So I"'mgoing to ask that Deja Vu file this letter
with all of its attachnents with a cover sheet that says,
Menorandum i n Support of Request for Specific D scovery
Rul ings by the Court.

Then 1'mgoing to ask the State to file this table
prepared for my convenience, wth a cover sheet that says,
Response by, fill in the blank, the parties, Departnent of
Taxation, State of Nevada, to Deja Vu Show Grls Menorandumin
Support of Request for the Court to Order certain discovery so
that both of these are filed and can be easily accessed for
anyone's review, because this is its own aninmal as far as a
di spute between the parties. GCkay? Al right. Then --

M5. RAKOWABKY: Well, except for -- I'msorry, except
for one thing. This letter was witten after he got that
table. So there's a earlier letter that, | guess, you would

have to file al so, because the letter that you're referring to
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wi th these paragraphs is his letter in reference to the
di scovery that we provided.
MR DOERR: He sent us a letter and asked for stuff.
We sent hima detail ed response --
THE COURT: Now you're tal king about the 20
par agraph letter?
M5. RAKOABKY: That's the third thing.
MR. DOERR. That's his response to --
THE COURT: Gkay. |If you would include the --
MR. DOERR: The original request.
M5. RAKONBKY: It's COctober 25th, 2010
cor r espondence.
MR. SHAFER:  Your Honor, the letter that canme to you
had my original letter to them and their response with al
the additional materials --
THE COURT: Right, the letter to me has --
MR. SHAFER: -- including the chart.
THE COURT: -- Exhibit A --
MR BROMN: It's Exhibit A
THE COURT: -- which is the original --
MR. SHAFER: Correct.
M5. RAKOWBKY: That's correct, Your Honor
THE COURT: -- Cctober 25th?
MR SHAFER: Correct.
THE COURT: kay. So -- so if he files -- what |I'm
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asking himto dois -- is take the letter that he sent to ne,
call it a Menorandumin Support of a Request for a Specific
Order of Certain Discovery, or a Ruling regarding certain
requests for certain discovery, however you want to caption
it, but to highlight it for everyone's purposes that this is
t he docunent that the Court is going to rule upon as far as
yes, you can have it or no, you cannot and here's why so that
you can do with that ruling what you need to do, whoever.

MR. BROMN: So effectively this will be the universe
whi ch may be revi ewed subsequent|y?

THE COURT: Right. | nean, of course, you have al
t hese other things you' re going to reference.

MR. BROMN: Right. Right.

THE COURT: But at the end of the day what's --

MR BROWN: It boils down to that.

THE COURT: -- it boils down to this.

MR. BROMWN: Right.

THE COURT: Because you don't have a fornmal
objection really going on. It started with a fornal
obj ection --

MR. BROMN:  Yeah.

THE COURT: -- and it's norphed into this.

MR. BROMN: Right.

THE COURT: But it was just too -- it was -- it was

t oo nuch. | needed it broken down and --
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MR. BROMWN: Right.

MR. SHAFER: We -- we tried to boil it down.

THE COURT: Yeah, that was hel pful. And so anything
el se you can think of? So the Court's planis to -- | am-- |
amnot finding as a matter of law that ny review of the
Separation of Powers issue is barred by res judicata of the
order of the Federal Court, for the record.

So you | eave here with one ruling, albeit alittle
one. It is a ruling nonetheless.

So | need soneone to prepare an Order just on that,
because as big as this case is, all these little subissues
slip through the cracks if | don't just get the Order out.

So the -- so -- so | do plan to issue a decision
regardi ng the Separation of Powers subissue as it relates to
the Motion for Prelimnary Injunction, which I've already
denied without prejudice, if that nakes sense to you. That's
how | see it. It's it is a-- it is a threshold issue which
quite frankly, I didn't nmake a specific ruling. You know,
State's position is | don't have to. Plaintiff's position is
| do. I'Il issue a mnute order on the Separation of Powers
i ssue.

And then I"'mgoing to issue a mnute order on the
di scovery as your -- on the nmenorandum requesting specific
di scovery be ordered and it's -- it's probably a nenorandumin

suppl ement to Di scovery Comm ssioner's objection. You m ght
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want to call it that. Menorandum-- | know the title's
getting |longer, but, by the mnute.

MR SHAFER: And there was that --

THE COURT: Are you going to prepare the order --

MR. SHAFER:. -- please, please --

THE COURT: -- regarding the --

MR. SHAFER: Yes, | wll.

THE COURT: -- not barred by --

MR. BROWN: Separation of Powers.

THE COURT: -- res judicata?

MR. SHAFER: Yes, | will do that. And you know,

j ust because, Your Honor, | really, really, really don't want
to get sued for mal practice --

THE COURT: \What ?

MR. SHAFER -- if we could do sonething about just
a Scheduling Oder?

THE COURT: Oh, no, no, no.

MR. SHAFER:  Ckay.

THE COURT: Here's -- here's what |I'mgoing to do.
| want to have you cone into Court for scheduling purposes
only after 1've nade these two decisions. So you don't have
to come in fromout of town necessarily, because what would
happen -- here's what | antici pate.

| -- 1 just want to give, after hearing everything

you have to say, sonme nore thought to the -- the issues and

Verbatim Digital Reporting, LLC ¢ 303-798-0890

Appellants' Appendix Page 1830




© 00 N oo o B~ wWw N P

N NN N NN P R R R R R R R R R
gag A W N P O © 0o N oo 0o~ W N O

54
issue a mnute order that you can go off and do whatever you
need to do with. Then the idea is | have you cone back to
Court. If | have denied the discovery, |I'massunme you're
going up on a Wit and doi ng what you need to do. If ['ve
granted the discovery, | assune you're going up on a Wit and
doi ng what you need to do.

In the neantine, depending on whether it was denied
or granted will define, | think, the paraneters of a
Schedul i ng Order.

So what | -- what | suggest is | -- | want nothing
nore than to decide this before Decenber 31st. It is ny
life' s goal.

MR BROWN: It will be a New Year's resolution.

MR. SHAFER: And | appreciate that.

THE COURT: No, because then it has to be after New
Year's, so it's -- it's -- it's -- it's -- and so what I'm
going to do is I"'mgoing to set a Status Check. But |I'm not
going to rule fromthe Bench. So -- so the desire that you
m ght have to fly here for this should be significantly
reduced, because all I'"'mgoing to do is, based upon ny
rulings, it's either going to be a shorter setting or a | onger
setting, and then I'mgoing to order the case reassigned and
-- and have -- and set it for a discovery -- have it -- set it
for a scheduling conference in that new depart nent.

So the -- the first Status Check you have woul d just
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be to put each other on notice of what you think, and then --

so that -- do you understand what |'m saying? You cone in,
|"ve denied the -- the discovery, or we could be ready in
three nonths, okay? |'ve granted it, we need six nonths, we
need seven nont hs, whatever, | don't know.

But when you're going to do a contenporaneous Wits,
you know, then you' ve taken those positions. | would reassign
it, get it set right away in January in front of the new judge
so that the -- but I will have that rulings for that judge in
pl ace. That would be the plan. That's ny plan.

So in order to make sure that the plan is effected,
| would |ike you to come in on Decenber 28th at 9:00 o' cl ock
to di scuss a reassignnent, and based upon the Court's rulings,
what each side's tine schedule would -- you woul d propose.
This would require you to actually talk, to see if maybe you
coul d agree, which | know you do.

M5. RAKONBKY: We do.

MR, SHAFER  We've --

THE COURT: You work together very well.

MR. SHAFER: No, we actually did that before, and |
think we all agree, you know - -

THE COURT: It depends on the ruling on the 20
par agr aphs.

MR SHAFER: It does. But | think we know the

wi ndow t hat we want for depositions, assum ng that we don't --
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THE COURT: Well, what's the w ndow?

MR. BROWN:  March.

MR. SHAFER: 90 days.

MR BROWN: M ddl e of March.

MR. SHAFER: 90 days to wrap up the depositions.

THE COURT: Now, are any of the depositions --

MR. SHAFER: They all are.

THE COURT: They're all contingent on --

MR. SHAFER: On the docunents, so like | say, Your
Honor, we're -- we're not taking -- we haven't schedul ed
anyt hi ng outside --

THE COURT: Well, then you don't really even need --
you probably don't even need to cone in. Wat | could do is
"1l set a status check reassignnment so that | reassign the
case in open Court. |It's nore of admi nisterial, an
adm nistrative thing to make sure that ny staff is notifying
you of the new departnment and getting it set on cal endar for

-- unless you could stipulate to sonmething right now, and then

if nmy ruling makes it noot, it's moot. And if -- if you are
allowed to go through, then -- then we have it in place.
That's -- that's an option.

MR SHAFER: | -- | think we really do, at least I,

need to see what the ruling is, because, you know, there's

three alternatives here. You grant everything, you grant
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And sonet hi ng

ddle m ght not result in a Wit. So is there --

THE COURT: For you. (Indiscernible)

t hem

result in a

M5. RAKOWBKY: You may not be speaking for us right

MR. SHAFER: You know, | don't know.

| guess, what

on is, you know, and I have no problemin com ng out

that. It's just -- it's a problemon the 28th

to get a pl ane.

THE COURT: No, | know.

MR, SHAFER: So | -- | guess, nmy question is do you

have the capacity to patch ne in tel ephonically?

THE COURT: Yeah, we have Court cal

MR. SHAFER: Why don't we just do that?

THE COURT: That's fine because if the plan is, you

know, to get you on the same page so that when we send it to

t he new d

epartnent, that judge just has to hear, you know, al

-- 1"ve made the rulings, hopefully the fornal

orders are

pending, if not done, and -- and then all you ve got to do is
just -- you know, ny plan is to work on it next week. | don't
-- 1 don't have a trial going and |I'm not taking one.

MR. SHAFER: Can | inproperly ask the Court a | egal
guestion?

THE COURT: Sur e.
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MR. SHAFER: How does the five year -- seeing that

I|"mfromout of state -- how does the five year rule work if
you have a Wit going up?

THE COURT: There are certain -- ny -- ny
expectation is there are certain matters that toll the five
years and there are certain nmatters that don't. M viewis a
di scovery Wit would not toll the five years, and you are -- |
al so think that, you know, the -- the -- the Deja Vu First
Amendnent issue is your five years. | think your other case
has sonme procedural issues.

MR. SHAFER:  Ckay.

M5. RAKOWBKY:  Your Honor, could I just --

THE COURT: | think you have -- | think -- | think
that counsel's -- |'ve been wondering all al ong how cone
there's no Petition for Judicial Review on that because that's
-- that's normally the nechanismfor any adm nistrative ruling
or adm nistrative findings based upon a hearing and a ruling.
You know, whether you could cure that or not, off the top of
nmy head, without a stipulation | do not know.

MS. RAKOWBKY:  Your Honor, |I'msorry
(indiscernible). 1'd just like to bring up a mnute order
fromthis Court on August 18th, | believe, where when the
plaintiffs had brought in the objection to the D scovery
Comm ssioner's report. And | believe your mnute order, you

-- you ordered the plaintiffs' objection was granted in part
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as follows: The defendant shall produce for an in camera
review the names listed in Exhibit K, which we did produce,
exenptions as well as any correspondent document and e-mail,
whi ch were pronpted a letter being sent -- sent to them and
we -- we gave you all that.

And then you said their objection was denied in al
ot her respects. And it says, and defendant's counter notion
was denied, and it was set for a Status Check. But now
they' re reopening all the discovery issues that were denied by
t he Di scovery Comm ssioner, subsequently denied by you. And
now t hey' re reopeni ng and going back to -- this is going on
since --

THE COURT: Ckay, can | tell you sonething?

M5. RAKOWBKY: -- since 2000 and sonet hi ng.

THE COURT: Can | tell you sonething?

M5. RAKOABKY: W got to get this done.

THE COURT: Unless you stand before nme as an officer
of the Court in good faith telling me that | said those
specific words in that very last tagged |ine sentence, we
m ght need a transcript, because this is incredibly
conplicated for sonme clerk who hasn't read anything and is
just trying to follow along and assimlate what | say. And |
would -- and I"'mnot -- |I'mnot inpugning whoever wote that
m nute order, but -- but | don't recall saying those words

just like that.

Verbatim Digital Reporting, LLC ¢ 303-798-0890

Appellants' Appendix Page 1836




© 00 N oo o B~ wWw N P

N NN N NN P R R R R R R R R R
gag A W N P O © 0o N oo 0o~ W N O

60

| always leave it a little vague, and that's al ways
sonmething | pay for later, | guess. And so unless you're
telling nme that you recall specifically that, unfortunately in
a case like this, the mnutes are hel pful as a tool to guide
us, perhaps, in -- in what we need transcripts for and what we
don't. Does that nake sense to you?

M5. RAKOWBKY: Yeah, it does, absolutely, Your

Honor. | just wanted to bring it to the Court's attention,
because we were basing it on that, and now we feel |like we're
-- we just feel like we're back at square one. This has been
goi ng on since 2006. It's just --

MR SHAFER: The reason it continued was because of
the chart. That was their supplenent that you ordered
produced, and --

THE COURT: Now we're fighting about the chart --

MR. SHAFER: Because the chart didn't match --

THE COURT: -- and the details within the chart.

MR. SHAFER: -- the exhibits that they had in the
notion for -- response for Motion for Prelimnary |njunction.

MR. DOERR: Now we've explained that 30 tinmes. [|'m

not sure why we're even tal king about that anynore.
M5. RAKOABKY: And we gave you your (indiscernible).
THE COURT: | understand.
M5. RAKOWBKY: And we're giving (indiscernible).
MR. POPE: Your Honor, I'll attest to the general
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accuracy of that mnute order because there -- it -- if there
is another order that says that the Di scovery Conm ssioner's
order was vacated, there -- | believe that you al so said that,
you know, it was limted to the names and the categories, and
everything el se was granted -- not granted.

THE COURT: Deni ed.

M5. RAKOWBKY: Deni ed.

MR. POPE: Because it included sanctions. So it's
sonet hing that we remenber that -- that, you know, was not
vacated. The whol e order was not vacated. And in considering
t he uni verse of the discovery issue, it was at one tine
l[imted to that.

THE COURT: Now, did you list -- did you list that
as part of your response in here, this is outside the original
-- | mean, in this table chart?

M5. RAKOWABKY: | did not because | provided that
they wote us a letter, we provided it to himin response to
his | etter because we've been telling himfor several years --

THE COURT: Is your letter in here?

MR. BROMN: (Ckay, SO --

M5. RAKOWABKY: We've been telling (indiscernible).
MR. DOERR:. No good deed goes unpuni shed.

MR. SHAFER: Why have we conme back three tinmes then?
M5. RAKOWBKY: May | tal k?

MR SHAFER: Three tines.
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MR. BROMN: Ckay, if that's not properly before the

Court, we can file a brand new Motion to Conpel, they can file
their opposition, and we'll end up right back here with
exactly the issues in the letter.

M5. RAKOABKY: We -- we -- we've been telling them
for years that please just tell us what you' re not happy with
and we' Il respond. On Cctober 25th we finally got a letter
fromthemtelling us what they were not happy with. So it was
our response to -- to plaintiff's counsel explaining why we
couldn't give certain information.

That information, as far as |'m concerned, had
al ready been ruled on, but we were just trying to be as
accomopdati ng as we can.

THE COURT: Al right.

MR. POPE: Your Honor, if the transcript indicates
what we said it indicates, can we submt it?

THE COURT: Sure.

MR POPE: Ckay.

MR. BROMWN: There's a discovery dispute. That
di spute is before the Court right now The Court can rule on
it nowor we can file a brand new notion to bring it before
our new judge. Those are the two options.

THE COURT: Oh, | don't want to do that to him

MR BROMWN: | don't either. And it's not necessary.

THE COURT: Okay. Well, what I"'mgoing to dois I'm
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going to | ook at what you've provided nme thus far. [If -- if
as |'mgoing through and articul ating what |I'm doi ng and why
there's any reason for ne to go back, I'Il burn a CD and |"'|
look at it. | think | probably already have a CD on -- and
the date of that was --

M5. RAKOABKY: May | approach with this? [l
give --

THE COURT: Yeah, | just need the -- | actually have
that. | printed all the mnutes out for this case. Hold on,
was it August 12th or --

MR DCERR:  Yes.

M5. RAKOABKY: It was the August 12th, 2010 heari ng.

THE COURT: | need the August 12th hearing on this.
And we al so di scussed -- one other thing, not to conplicate
it. W also discussed, and |I've given thought since the |ast
time you were here as far as having a record and filing things
under seal. At this point nobody -- nobody disputes that
t hese nanes exist, and | don't think I need to make a record
of those names under seal at this point. It's just a matter
of turning themover. That's what we're fighting about, and I
don't think any ruling that I make needs the nanes to be under
seal. | mean, wouldn't you agree?

Usual |y you have the existence of information or the
non- exi stence of information that you're fighting about and

whether it's privileged or not or whether it's subject to
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di scovery or not, and then you docunent that if you don't --
don't order it produced so the Suprene Court could | ook at
that existing or non-existing. Everybody agrees it exists and
generally what it is. |It's just names. |It's nanmes and -- and
-- and perhaps designations that plaintiff doesn't accept.

MR SHAFER: \Well, there's data.

MR DOERR: Names and anounts.

M5. RAKOWEKY: Those nanes --

MR SHAFER: There's dat a.

M5. RAKOWBKY: -- and anbunts can't -- cannot be
part of the record.

THE COURT: Well, anyway, but do you understand what
"' m sayi ng?

MS. RAKOWBKY: It would have to be either under sea

if you --

THE COURT: Right, that's what | just said.

M5. RAKOWABKY: But not --

MR. DOERR: Do they exist? W agree they exist.

THE COURT: Right.

MR. POPE: They exi st.

THE COURT: | nean, so that's -- that's -- so I'm
not going to even go there. | was thinking about that the

|ast tine you were in Court, and | just don't think it's
necessary at this tine. Although, I will go paragraph by

paragraph and I will see you on Decenber 28th. If you have

Verbatim Digital Reporting, LLC ¢ 303-798-0890

Appellants' Appendix Page 1841




© 00 N oo o B~ wWw N P

N NN N NN P R R R R R R R R R
gag A W N P O © 0o N oo 0o~ W N O

65

any -- you know about Court call. You can help himset up --

MR. BROMN: Sure. One last scheduling issue.

won't be back in town until the 29th.

THE COURT: Your appearance is waived.
MR. BROMN: Ch, problemsolved. Good.

MR. POPE: Your Honor, |'ll also be out of town on

the 28th, but --

THE COURT: Your appearance is waived.
MR. POPE: -- (indiscernible). Wy, thank you.
M5. RAKOANBKY: But Blake and I will be

(i ndi scernible).

her e.

MR DOERR: |'ll be here, Your Honor.
M5. RAKOABKY: Blake and | will be delighted to be

MR. SHAFER: I'll be on the phone --
THE COURT: Al right, 1'll see you then.
MR. SHAFER: -- if I'mnot here.

THE COURT: Thank you.

o

RAKOWBKY:  Thank you for your tinme, Your Honor

2

SHAFER. Thank you, Your Honor.

2

BROAN: Thank you, Your Honor.

(Proceedi ng concluded at 11:19 a.m)

Verbatim Digital Reporting, LLC ¢ 303-798-0890

Appellants' Appendix Page 1842




66
CERTI FI CATI ON

| CERTIFY THAT THE FOREGO NG | S A CORRECT TRANSCRI PT FROM THE
AUDI OG- VI SUAL RECORDI NG OF THE PROCEEDI NGS | N THE ABOVE-
ENTI TLED MATTER.

AFFI RVATI ON

| AFFI RM THAT THI' S TRANSCRI PT DOES NOT CONTAI N THE SOCI AL
SECURI TY OR TAX | DENTI FI CATI ON NUMBER OF ANY PERSON OR ENTI TY.

VerbatimDi gital Reporting, LLC
Engl ewood, CO 80110
(303) 798-0890

JULI E LORD, TRANSCRI BER DATE

Verbatim Digital Reporting, LLC ¢ 303-798-0890

Appellants' Appendix Page 1843




o 90 -1 Sy b s W b

0 SR i TN N TR N N (W TR 0 SR 0 NN | NN (N0 RN O VUVPARSS VPSS U S G
o T s S O T - R L I s o e = . | I - U R o =

Electronically Filed
12/09/2010 10:19:14 PM

WILLIAM H. BROWN, ESQ. i b Sl

Nevada Bar No.: 7623

LAW OF¥FICES OF
WILLIAM H. BROWN, LTD.
330 S. Third Street, Suite 860
Las Vegas, NV §9101

Tel. (702) 366-9311

Fax: (702) 366-9371

E-Mail: Willlw WIBesg.com
Counsel for Plaintiffs

CLERK OF THE COURT

BRADLEY J. SHAFER, ESQ.
Michigan State Bar P36604
SHAFER & ASSOCIATES, P.C.
3300 Capital City Boulevard, Suite 2
Lansing, Michigan 48906
Telephone: (517) 886-6560
Facsimile: (517) 886-6565
Co-Counsel for Plaintiffs

Admitted Pro Hace Vice

DISTRICT COURT
CLARK COUNTY, NEVADA

DEJA VU SHOWGIRLS OF LAS VEGAS,
LLC, d/b/a Déja Vu Showgirls, LITTLE
DARLINGS OF LAS VEGAS, LLC, d/b/a
Little Darlings, K-KEL, INC., d/b/a
Spearmint Rhino Gentlemen’s Club,
OLYMPUS GARDEN, INC., d/b/a Olympic
Garden, SHAC, LLC, d/b/a Sapphire, THE
POWER COMPANY, INC., d/b/a Crazy
Horse Too Gentlemen’s Club, D.
WESTWOOD, INC., d/b/a Treasures, and
D.I. FOOD & BEVERAGE OF LAS
VEGAS, LLC, d/b/a Scores

Case No. A554970
Dept. No. IX

FIRST AMENDED COMPLAINT
COMPLAINT

Arbitration exemption: NAR 3(A): Seeks

Declaratory and Injunctive Relief
Plaintiffs,

V5.

NEVADA DEPARTMENT OF TAXATION
NEVADA TAX COMMISSION, NEVADA
STATE BOARD OF EXAMINERS, and
MICHELLE JACOBS, in her official
capacity only,

Defendants.
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NOW COME Plaintiffs, K-Kel, Inc., d/b/a Spearmint Rhino Gentlemen’s Club, Olympus
Garden, Inc., d/b/a Qlympic Garden, SHAC, L.L.C., d/b/a Sapphire, The Power Company, Inc., d/b/a
Crazy Horse Too Gentlemen’s Club, D. Westwood, Inc., d/b/a Treasures, and D.I. Food & Beverage
of Las Vegas, LLC, d/b/a Scores (collectively referred to herein as the “Plaintiffs™), by and through
their attorneys, and state for their first amended complaint pursuant to N.R.S. 368A.290(1)(b) and
N.R.5. 368A.300(3)(b) against Defendant Nevada Department of Taxation, Defendant Nevada Tax
Commission, and Defendant Nevada State Board of Examiners (collectively referred to herein as the
“Defendants™), as follows:

INTRODUCTION

1. This 1s a civil action brought pursnant to N.R.S. 368A.290(1)(b} and N.R.S. 368A.300(3)(b),
wherein Plaintiffs pray for a refund of the Live Entertainment Tax paid for the tax periods of
January, February, March, and Aprl, 2004, as well as for declaratory judgmenti, injunctive
relief, and damages. Specifically, Plaintiffs seek to have this Court declare as unconstitutional
on its face and as applied to these Plaintiffs, and enjoin, the Nevada Tax on Live Entertainment
(referred to herein as the “Live Entertainment Tax,” or simply the “Tax™) as established by
Title 32, Chapter 368A, of the Nevada Revised Statutes (“Chapter 368A™), and the regulations
promulgated in furtherance thereof, as being an impermissible tax on constitutionally protected
expression. A copy of the statute as originally enacted is attached hereto as Exhibit 1, and a
copy of the current codified version of Chapter 368 A is attached hereto as Exhibit 2, and both
are incorporated herein by reference. A copy of the administrative regulations promulgated in
furtherance of Chapter 368A is attached hereto as Exhibit 3, and is incorporated herein by
reference.

JURISDICTION AND VENUE
2. This Court has jurisdiction and power to grant the refund requested pursuant to N.R.S.

368A.290 as well as jurisdiction and authority to grant the declaratory judgment prayed for
Page 2 of 17
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here pursuant to Rule 57 of the Nevada Rules of Civil Procedure and N.R.S. 33.040.
Additionally, this Court has jurisdiction and power to grant the injunctive relief requested
pursuant to Rule 65 of the Nevada Rules of Civil Procedure and N.R.S. § 33.010.
This suit is authorized by law to redress deprivations under color of state law of the rights,
privileges, and immunities secured by Article 1, §§ 9 and 10, and Article 10, §1, of the Nevada
Constitution, as well as the First and Fourteenth Amendments to the United States
Constitution, and for declaratory and injunctive relief.
Venue resides in this Court and is proper and appropriate as relevant proceeds were conducted,
and the Plaintiffs maintain their principal place of business, within Clark County in the State of
Nevada, pursuant to N.R.S. 368A.290(2).

PARTIES
Plaintiffs incorporate herein by reference each and every paragraph above as though fully set
forth herein.
Plaintiff, K-Kel, Inc., d/b/a Spearmint Rhino Gentlemen’s Club (“Spearmini Rhino™) is a
Corporation duly organized under the laws of the State of Nevada, and is authorized and
qualified to do business in the State of Nevada.
Plaintiff, Olympus Garden, Inc., d’b/a Olympic Garden (“Olympic™)is a Corporation duly
organized under the laws of the State of Nevada, and is authorized and qualified to do business
in the State of Nevada.
Plamntiff, SHAC, L.L.C., d/b/a Sapphire (“Sapphire”) is a Limited Liability Company duly
organized under the laws of the Statc of Nevada, and is authorized and qualified to do business
in the Statc of Nevada.
Plaintiff, The Power Company, Inc., d/b/a Crazy Horse Too Gentlemen’s Club (“Crazy
Horse™) 15 a Corporation duly organized under the laws of the State of Nevada, and is

authorized and qualified to do business in the State of Nevada.
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10.

11.

12.

13.

14.

135.

Plaintiff, D. Westwood, Inc., d/b/a Treasures (“Treasures™) is a Corporation duly organized
under the laws of the State of Nevada, and is authorized and qualified to do business in the
State of Nevada.

Plaintiff, D.I. Food & Beverage of Las Vegas, LLC, d/b/a Scores (“Scores™) is a Corporation
duly organized under the laws of the State of Nevada, and is authorized and qualified to do
business in the State of Nevada,

None of the Plaintiffs operate their facilitics as licensed gaming establishments under the laws
of the State of Nevada.

Defendant Nevada Department of Taxation (hereinafier sometimes referred o simply as the
“Department”) is a governmental entity created under the laws of the State of Nevada, which
administers and enforces the statutory provisions challenged herein, and collects the Live
Entertamment Tax, for all non-gaming licensed taxpayers. It is a required Defendant in this
action pursuant to N.R.S. 368A.290(1)(b) and N.R.S. 368A.300(3)(b).

Defendant Nevada Tax Commission (hereinafter sometimes referred to simply as the
“Commission”)} is a governmental entity created under the laws of the State of Nevada, which
administers and enforces some of the statutory provisions challenged herein, and is authorized
to consider and rule upon, among other things, appeals of claims under Chapter 368A. It is
named as a Defendant here as it rendered the decision which the Plaintiffs Challenge by way of
this action.

Defendant, Nevada State Board of Examiners (hereinafter sometimes referred to simply as the
“Board of Examiners™) is a governmental entity created under the laws of the State of Nevada,
and consists of the governor, the secretary of state, and the attorney general. Pursuant to
N.R.S. § 368A.250, the Board of Examiners is authorized to approve, among other things,
refunds with regard to any erroneously or illegally collected or computed tax under Chapter

368 A, which the Plaintiffs seek here.
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21.

STATEMENT OF FACTS

Plaintiffs incorporate herein by reference each and every paragraph above as though fully set
forth herein.

On or about July 22, 2003, the State of Nevada enacted, pursuant to the adoption of Chapter
368A, a Tax on Live Entertainment, which imposes, subject to numerous exceptions, an excise
tax on admission to any facility within the State of Nevada that provides defined “live
entertainment.”

Shortly after the enactment of Chapter 368A, numerous and various administrative regulations
were promulgated regarding the administration and enforcement of Chapter 38A. These
regulations, which set forth definitions, applicability and methods of calculating the Live
Entertainment Tax, and procedures, can be found at NAC 368A.010 through NAC 368.540,
and are attached hereto as Exhibit 3. As utilized herein, the phrase “Chapter 368A”
encompasses both the statute and these regulations promulgated in furtherance thereof attached
as Exhibat 3.

Pursuant to N.R.8. § 368A.140, the Defendant Nevada Department of Taxation is obligated to
collect the tax imposed by Chapter 368A from taxpayers who/which are not licensed gaming
establishments, and is also obligated to adopt such regulations as are necessary to carry out
those functions.

Upon information and belief, one of the primary purposes for the enactment of Chapter 368A
was to impose an excise tax upon those establishments in the State of Nevada that provide live
so-called “adult” entertainment in the form of exotic dancing, “topless™ dancing, and fully nude
performance dance entertainment.

As originally enacted, the tax imposed by Chapter 368A was not applicable, under the terms of
N.R.S. § 368A.200(5)(d), to live entertainment that is not provided at a licensed gaming

establishment if the facility in which the live entertainment is provided had a maximum
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22.

23,

24,

25.

occupancy of less than 300 persons.

On June 17, 2005, Chapter 368A was amended by Assembly Bill No. 554, which - - among
other things - - reduced the scope of the exception as contained in N.R.S. § 368A.200(5)(d)
from a maximum seating capacity limitation of 300 to 200. Upon information and belief, the
purpose of the July 17, 2005, amendments to Chapter 368A, and in particular those to N.R.S. §
368A.200(5)(d), was to specifically extend the tax obligation as contained in Chapter 368A to
“adult” entertainment establishments which were not then subject to the Live Entertainment
Tax, including a number of the Plaintiffs in this action. The same¢ amendments changed the
language of some provisions of Chapter 368A. Unless stated otherwise, all references herein
to the statutory provisions of Chaptcr 368A are to the current codified version attached hereto
as Exhibit 2.

Spearmint Rhino operates a commercial establishment at 3344 S. Highiand Avenue, Las
Vegas, Nevada, 89109, whereupon live performance dance entertainment is presented to the
consenting adult public. The Defendants have taken the position that Spearmint Rhino is
subject to Chapter 368A, as amended, and have required Spearmint Rhino to pay the Live
Entertainment Tax as mandated therein.

Olvmpic Garden operates a commercial establishment at 1531 8. Las Vegas Boulevard, Las
Vegas, Nevada, 89104, whereupon live performance dance entertainment is presented to the
consenting adult public. The Defendants have taken the position that Olympic Garden is
subject to Chapter 368A, as amended, and have required Olympic Garden to pay the Live
Entertainment Tax as mandated therein.

Sapphire operates a commercial establishment at 3025 Industrial Road, Las Vegas, Nevada,
89109, whereupon live performance dance entertainment is presented to the consenting adult
public. The Defendants have taken the position that Sapphire is subject to Chapter 368A, as

amended, and have required Sapphire to pay the Live Entertainment Tax as mandated therein,
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26.

27,

28.

29,

30.

31,

Crazy Horse operates a commercial establishment at 2476 Industrial Road, Las Vegas, Nevada,
89102, whereupon live performance dance entertamment 1s presented to the consenting adult
public. The Defendants have taken the position that Crazy Horse is subject to Chapter 368 A,
as amended, and have required Crazy Horse to pay the Live Entertainment Tax as mandated
therein,

Treasures operates a commercial establishment at 2801 Westwood, Las Vegas, Nevada, 89109,
whereupon live performance dance entertainment is presented to the consenting adult public.
The Defendants have taken the position that Treasures is subject to Chapter 368 A, as amended,
and have required Treasures to pay the Live Entertainment Tax as mandated therein.

Scores operates a commercial establishment at 3355 South Procyon Avenue, Las Vegas,
Nevada, 89102, whereupon live performance dance entertainment is presented to the
consenting adult public. The Defendants have taken the position that Scores i1s subject to
Chapter 368A, as amended, and have required Scores to pay the Live Entertainment Tax as
mandated therein.

All of the facilities operated by the Plaintiffs have maximum occupancies of less than 7,500
persons.

The Plaintiffs all present upon their business premises some form of live “exotic” performance
dance entertainment. Some of the Plaintiffs present live clothed and “topless” female
performance dance entertainment, and others of the Plaintiffs present live clothed, “topless”
and fully nude female performance dance entertainment; all of which is non-obscene. The
non-obscene performance dance entertainment presented on the establishments operated by the
Plaintiffs constitutes speech and expression, as well as a form of assembly, protected by not
only Article 1, §§ 9 and 10, of the Nevada Constitution, but by the First and Fourteenth
Amendments to the United States Constitution as well,

Chapter 368A is a lengthy and complex statute containing numerous and various provisions
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33.

34.

35.

36.

affecting the constitutionally protected conduct of the Plaintiffs, their agents, representatives,
entertainers and employees, as well as those individuals from the consenting adult audience
who would seek to view the entertainment provided by the Plaintiffs. Plaintiffs assert the
constitutional rights of their patrons as well in this action.

The Defendants take the position that pursuant to the definitions set forth in Chapter 368A,
Plaintiffs are obligated to pay the Live Entertainment Tax since their establishments fall within
the definition of “live entertainment™ found in N.R.S. § 368A.090, and since they are not
otherwise exempted from having to pay that tax.

Plaintiffs contend that the Live Entertainment Tax as mandated by Chapter 368A is both illegal
and unconstitutional, and for those reasons they do not desire to pay those taxes. Nevertheless,
under threat of criminal prosecution and/or the imposition of fines and other penalties against
them, Plaintiffs have, beginning at various times, paid the Live Entertainment Tax mandated
by Chapter 368A.

Pursuant to N.R.S. § 368A.260, Plaintiffs each filed timely requests for refunds of the Live
Entertainment Tax they had paid, together with claims for the statutory interest provided for by
N.R.S. § 368A.270 and § 368A.310.

To date, each request for refund has been denied by the Defendant Nevada Department of
Taxation, pursuant to a one page letter. Each letter informed the Plaintiffs that the denial may
be appealed to Defendant Nevada Tax Commission pursuant to N.R.S. § 360.245 by filing a
written notice of appeal with the Defendant Department within thirty days of the service of the
denial letter.

Each Plaintiff has filed a timely written notice of appeal with the Defendant Department of
Taxation. After the Plaintiffs and the Defendant Department had an opportunity to submit
briefing to the Defendant Nevada Tax Commission, a hearing was scheduled on July 9, 2007,

before the Defendant Commission to hear the appeal of the denials of the requests for refunds
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38.

39.

40.

41.

of the Live Entertainment Tax paid by the Plaintiffs for the tax periods of January, February,
March, and April, 2004.

After the hearing commenced on July 9, 2007, the Defendant Commission voted to continue
the hearing until August 6, 2007, in order to give the parties an opportunity to submit
supplemental materials and information.

The Defendant Commission, after considering the testimony, argument, and materials
submitted on July 9, 2007, and on August 6, 2007, issued a written decision denying Plaintiffs’
appeals on October 12, 2007, That ruling is attached hereto as Exhibit 4,

Pursuant to N.R.S. § 368A.290, “[w]ithin 90 days after a final decision upon a claim filed
pursuant to this chapter is rendered” by the Commission, “the claimant may bring an action
against the Department on the grounds set forth in the claim.” It is pursuant to this provision
that Plaintiffs have filed this action.

Pursuant to N.R.S. 368A.300(3)(b), if the claimant is aggrieved by the decision of the *“Nevada
Tax Commission rendered on appeal, the claimant may, within 90 days after the decision is
rendered, bring an action against the Board on the grounds set forth in the claim for the
recovery of the whole or any part of the amount claimed as an overpayment.”

Plaintiffs further filed this action in order to protect their fundamental constitutional rights
from infringement by the enforcement of Chapter 368 A, which they contend is unconstitutional
on its face as it: 1) imposes a tax directly on “live entertainment;” an activity which is
protected by Article 1, §§ © and 10 of the Nevada Constitution as well as the First and
Fourtecenth to the United States Constitution, therefore constituting a direct tax on “First
Amendment” freedoms and in particular on live exotic performance dance entertainment; 2)
applies only to a small number and category of speakers; 3) it is in violation of Article 10, §1
of the Nevada Constitution; and 4) it is an impermissible discriminatory tax which

disciminates based upon the content of speech and expression. In addition, N.R.S.
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45.

368A.200(5)(a) precludes the taxation of live entertainment that “the State is prohibited from
taxing under the Constitution, laws or treaties of the United States or the Nevada Constitution.”
Because the Plaintiffs cannot be so taxed under either the United States or Nevada
Constitutions, Plainfiffs are exempt from having to pay the Live Entertainment tax pursuant to
this exemption. These are the grounds which Plaintiffs set forth in their requests for refunds.
EXCERPTS OF THE TAX ON LIVE ENTERTAINMENT STATUTE

Plaintiffs incorporate herein by reference each and every paragraph above as though fully set
forth herein.
Chapter 368A states, at N.R.S. § 368A.200(1), that “[e]xcept as otherwise provided in this
section, there is hereby imposed an excise tax on admission to any facility in this State where
live entertainment is provided.” If the live entertainment is provided at a facility with a
maximum cccupancy of less than 7,500, the rate of tax is 10% of the admission charge to the
facility plus 10% of any amounts paid for food, refreshments and merchandise purchased at the
facility. If the live entertainment is provided at a facility with a maximum occupancy of at
least 7,500, the rate of the tax is 5% of the admission charged to the facility.
Chapter 368A defines an “[a]dmission charge” in N.R.S. § 368A.020 as:

[TThe total amount, expressed in terms of money, of consideration paid for the

right or privilege to have access to a facility where live entertainment is

provided. The term includes, without himitation, an entertainment fee, a cover

charge, a table reservation fee, or a required minimum purchase of food,

refreshments or merchandise.
Chapter 368 A defines a “facility” in N.R.S. § 368A.06{ as:

“(a) Any area or premises where live entertainment is provided and for which

consideration is collected for the right or privilege of entering that area or those

premises if the live entertainment is provided at:

(1) An establishment that is not a licensed gaming establishment; or
(2) A licensed gaming establishment that is licensed for less than 51 slot

machines, less than six games, or any combination of slot machines and
games within those respective limits.
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47.

48.

49.

(b} Any area or premises where live entertainment is provided if the live
entertainment is provided at any other licensed gaming establishment.”

“[L]ive entertainment” is defined in N.R.S. § 368A.090 as:
“[Alny activity provided for pleasure, enjoyment, recreation, relaxation,
diversion or other similar purpose by a person or persons who are physically
present when providing that activity to a patron or group of patrons who are
physically present.”
This definition includes, among other activities, “[d]ancing performed by one or more
professional or amateur dancers.”
Chapter 368A states, at N.R.S. § 368A.140(2), that the Defendant Department shall collect the
Live Entertainment Tax from non-gaming licensed taxpayers, such as is the case of the
Plaintiffs here, and is empowered to “adopt such regulations are necessary to carry out” that
collection.
N.R.S. § 368A.090(b) specifically excludes certain types of entertainment from the definition
of “live entertainment,” such as: instrumental or vocal music if it “does not routinely rise to the
volume that interferes with casual conversation” and would not “generally cause patrons to
watch as well as listen”; occasional performances by employees who have primary job
functions other than performing; performances in certain licensed gaming establishments “as
long as performers stroll continuously throughout the facility” or if they “enhance the theme of
the establishment or attract patrons to the areas of the performances”; entertainment that is
provided by patrons; animal behaviors for the purpose of education and scientific research; and
occasional dancing which, among other things, “primarily serves to provide ambience to the
facility.”
Pursuant to N.R.S. § 368A.200(5), the tax imposed by Chapter 368 is not applicable to a
variety of circumstances. Some of the exemptions include live entertainment that the State is

prohibited from taxing under the Constitution, laws or treaties of the United States or Nevada

Constitution; live entertainment that is not provided at a licensed gaming establishment if the
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51,

52.

53.

facility has a maximum seating capacity of less than 200; live entertainment that is provided at
& licensed gaming establishment that is licensed for less than 51 slot machines, less than six
games, or any combination of slot machines and games within those limits, if the facility has a
maximum seating capacity of less than 200; merchandise sold outside the facility in which the
live entertainment is provided, unless the purchase of the merchandise entitles the purchaser to
admission to the entertainment; and music performed by musicians who move constantly
through the audience if no other form of live entertainment is afforded to the patrons.
Overpayments and refunds of the Live Entertainment Tax are addressed in N.R.S. § 368A.250,
which provides that if the Defendant Department determines that any tax has been
“erroneously or illegally collected or computed,” the Defendant Department must record the
fact and certify the amount owed and from whom it was collected to Defendant Board of
Examiners. If the amount is approved by the Defendant Board of Examiners, it is then credited
on any amount that is due from that person under Chapter 368A, with the balance refunded to
that person.

Chapter 368A provides, at N.R.S. § 368A.290(1), that the Defendant Nevada Tax Commission
is authorized to render a final decision upon claims for refunds under that chapter. Further, at
N.R.S. § 368A.300(2), Chapter 368A provides that a claim thereunder that is disallowed by the
Defendant Department may be appealed to the Defendant Commission,

COUNT I - DECLARATORY RELIEF

Plaintiffs incorporate herein by reference each and every paragraph above as though fully set
forth herein.

Chapter 368A is unconstitutional on its face and as applied to the Plaintiffs under Article 1, §3§
9 and 10, and Article 10, §1, of the Nevada Constitution as well as the First and Fourteenth
Amendments to the United States Constitution, for numerous and various reasons, including,

but not limited to, the fact that:
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(b)
(c)

(d)

(D

(g)
(h)

(1)

)

(k)

O
(m)

(n)

(p)

It effectuates an impermissible prior restraint on speech and expression;
It fails to further any important, substantial or compelling governmental interest;

It permits restrictions on speech and expression that are greater than are essential to
further any asserted governmental interests;

It permits restrictions on speech and expression that are not the least restrictive means
available;

It contains criteria that are both arbitrary and capricious and which are not supported by
any legislative record;

It contains numerous and various terms and phrases which are impermissibly vague,
and ambiguous, and the applicable definitions as contained therein are impermissibly
and substantially overbroad judged in relation to their plainly legitimate sweep;

It imbues the Defendants with unbridled discretion;

It impermissibly singles out constitutionally protected businesses for certain
regulations;

It violates the procedural and substantive due process rights of the Plaintiffs and others,
including but not limited to the customers and patrons who frequent Plaintiffs’
establishments;

It violates the privacy rights of the customers and patrons who frequent Plaintiffs’
establishments;

It violates Plaintiffs’ equal protection rights in that it unconstitutionally discriminates
against expressive businesses based upon the content of speech, and it further creates
and permits uncven treatment in the exercise of constitutionally protected rights in the
State of Nevada, and therefore permits differing treatment amongst individuals who
desire to engage in constitutionally protected speech;

It is an impermissible direct tax on constitutionally protected freedoms;

It 1s a discriminatory tax that only impacts upon a small number and category of
speakers;

It 1s an impermissible discriminatory tax that discriminates based upon the content of
speech and expression;

It impermissibly requires a person or business to pay for the right to exercise a right
guaranteed by the Nevada and United States Constitutions;

It was enacted upon an insufficient record and is not justified on any factual or legal
ground;
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56.

57.

58.

(D It violates the separation of powers doctrine; and

() The Nevada Tax Commission violated Plaintiffs’ procedural due process rights by
failing to provide a fair and impartial hearing.

Because the Live Entertainment Tax is an impermissible and/or unconstitutional tax upon in
violation of Article I, §§ 9 and 10, and Article 10, §1, of the Nevada Constitution as well as the
First and Fourteenth Amendments to the United States Constitution, Plaintiffs are not subject
to payment of the Live Entertainment Tax pursuant to the provisions of N.R.S. §
368A.200(5)(a).

This Court has the authority to declare the rights and other relations of the Plaintiffs and of the
Defendants, and should do so here.

Because of the questioned constitutionality of the Live Entertainment Tax as required by
Chapter 368A, and because of the potential application of the exemption as contained in N.R.S.
§ 368A.200(5)(a) in regard to the Live Entertainment Tax being applied to these Plaintiffs,
Plaintiffs are entitled to a declaration by this Court in regard to the constitutionality of Chapter
368A as well as the applicability of the exemption as contained in N.R.S. § 368A.200(5)(a).
For the reasons as set forth above, this Court should declare that the Live Entertainment Tax as
mandated by Chapter 368 A is unconstitutional on its face and as applied to the Plaintiffs. Also
for the reasons as set forth above, this Court should declare that Plaintiffs need not pay the
Live Entertainment Tax as required by Chapter 368A both as a result of the constitutional
violations as enumerated above as well as the specific exemption as set forth in N.R.S. §
368A.200(5)(a). In addition, this Court should declare that the Defendants have violated the
constitutional rights of the Plaintiffs by requiring them to have paid the Live Entertainment
Tax for the tax period of January 2004 through April 2004, which are at issue in this action.

COUNT I - REQUEST FOR REFUND

Plaintiffs incorporate herein by reference each and every paragraph above as though fully set
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60.

61.

62.

63.

64,

65.

forth herein.

Plaintiffs should not have been required to pay the Live Entertainment Tax as mandated by
Chapter 368A both because it violates Article I, §§ 9 and 10, and Article 10, §1, of the Nevada
Constitution as well as the First and Fourteenth Amendments to the United States Constitution
and because Plaintiffs are exempt from paying the Live Entertainment Tax pursuant to the
provisions of N.R.S. § 368A.200(5)(a).

Both the Defendant Nevada Department of Taxation and the Defendant Nevada Tax
Commission erred tn not granting Plaintiffs’ requests for refunds.

This Court has the power to grant Plaintiffs’ requests for refunds pursuant to N.R.S. §
368A.290 and N.R.S. § 368A.300, and should do so here.

As a direct and proximate result of Defendants’ acts, Plaintiffs have been damaged in an
amount in excess of $10,000, plus interest thereon in an amount to be determined by the trier of
fact.

COUNT 111 - INJUNCTIVE RELIEF

Plaintiffs incorporate herein by reference each and every paragraph above as though fully set
forth herein.

Any action taken or to be taken by the Defendants to enforce any portion of Chapter 368A
against Plaintiffs has been taken and will be taken under color of law, and has deprived and
will deprive Plaintiffs of their constitutional rights as set forth herein, and will cause them
irreparable harm for which compensatory damages are an inadequate remedy as a matter of
law.

The threat of enforcement of Chapter 368A is both great and immediate. In addition, Chapter
368A i1s both flagrantly and patently violative of Plaintiffs’ constitutional rights. There is no
other remedy at law which would suffice to protect Plaintiffs’ interests for the reasons above

numerated.
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66.

67.

which would include:

A.

The public interest weighs in favor of preventing deprivation of constitutional rights, and is
always served by enjoining an unconstitutional law.

Plaintiffs have a substantial likelihood of success of prevailing on their constitutional claims
against Chapter 368A, in that it is biatantly and patently unconstitutional. The Defendants will
suffer no harm by the entry of such an injunction, as there can be no legitimate governmental
interest in enforcing an unconstitutional law. In addition, the “balancing™ of the equities tips in
favor of the Plaintiffs and in the entry of a preliminary injunction, due to the paramount
position of rights afforded under the First Amendment in comparison to the lack of harm
occasioned to the Defendants if such an injunction is granted.

PRAYER FOR RELIEF

WHEREFORE, Plaintiffs pray that this Honorable Court enter judgment against Defendants,

A declaration that the Live Entertainment Tax under Chapter 368A is unconstitutional on its
face and as applied to the Plaintiffs; that Plaintiffs need not pay the Live Entertainment Tax as
mandated by Chapter 368A both because it violates Article I, §§ 9 and 10, and Article 10, §1,
of the Nevada Constitution as well as the First and Fourteenth Amendments to the United
States Constitution, and because Plaintiffs are exempt from paving the Live Entertainment Tax
pursuant to the provisions of N.R.S. § 368A.200(5)(a); and that the Defendants have violated
the Plaintiffs” constitutional rights by having required them to have paid the Live
Entertainment Tax in the past;

A preliminary and permanent injunction restraining the Defendants, as well as their officers,
agents, employees and representatives, from enforcing Chapter 368A against the PlaintifTs
and/or from collecting the Live Entertainment Tax against the Plaintiffs;

Entry of an order vacating the determinations of the Nevada Department of Taxation and the

Defendant Nevada Tax Commission denying Plaintiffs’ requests for refunds;
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D. Entry of an order directing Defendant Nevada Department of Taxation to refund the Live
Entertainment Taxes paid by the Plaintiffs for the tax periods of January, Febmary, March and
Apri] 2004, together with the statutory interest provided for by N.R.S. § 368A.270 and §
368A.310;

E. A permanent injunction requiring Defendant Nevada Tax Commission to record the payments
of the Live Entertainment Tax made by the Plaintiffs during those tax periods and to certify
those amounts to the Defendant State Board of Examiners, and further ordering the Defendant
State Board of Examiners to approve and authorize the refund from the State Treasury of all
such Live Entertainment Tax payments that have been involuntarily made by the Plaintiffs
under Chapter 368A during those tax periods, together with interest as required by N.R.S. §
368A.270 and § 368A.310; and

F. Entry of such other and further relief as the Court deems just and proper.

Q" D{CWgE.?{(ZU\U

DATED this Jﬁk day of

SULLIVAN BROWN

s, Ve —

By: WILLIAM H. BROWN, ESQ.
Nevada Bar #7623

SULLIVAN BROWN

332 S. Jones Boulevard

Las Vegas, NV 89107
Telephone:(702) 471-0112
Facsimile: (702) 567-0116
Counsel for Plaintiffs

BRADLEY J]. SHAFER, ESQ.*
Michigan Bar #P36604
SHAFER & ASSOCIATES, P.C,
3800 Capital City Blvd., Suite 2
Lansing, Michigan 48906-2110
Telephone: (517) 886-6560
Facsimile: (517) 886-6565
Co-Counsel for Plaintiffs
*Admitted Pro Hac Vice
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NV ST 368A.010 Page 1
N.R.S. 368A.010

WEST'S NEVADA REVISED STATUTES ANNOTATED
TITLE 32. REVENUE AND TAXATION
CHAPTER 368A. TAX ON LIVE ENTERTAINMENT
GENERAL PROVISIONS

=+368A.010, Definitions

As used in this chapter, unless the context otherwise requires, the words and terms defined in NRS 368A.020 to
368A.110, inclusive, have the meanings ascribed to them in those sections.

[FN1] See Historical and Statutory Notes below for effective date information.

Copr. © West, a2 Thomson business 2004. All rights reserved. Copr. (c) 2004.
The text of the Nevada Revised Statutes appearing in this database was produced
from computer tapes provided by the Nevada Legislative Counsel Bureau and is

subject to a claim of copyright by the State of Nevada
END OF DOCUMENT

© 2008 Thomson/West. No Claim to Orig. US Gov. Works.

http://web2.westlaw.com/printfprintstream.aspx?prft=HTMLE&destination=atp&stplit&... 1/7/2008
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NV ST 368A.020 Page 1
N.R.S. 368A.020

WEST'S NEVADA REVISED STATUTES ANNOTATED

TITLE 32. REVENUE AND TAXATION

CHAPTER 368A. TAX ON LIVE ENTERTAINMEN

GENERAL PROVISIONS . '
~+368A.020. "Admission charge” defined

"Admission charge" means the total amount, expressed in terms of money, of consideration paid for the right or
privilege to have access to a facility where live entertainment is provided.

[FN1] See Historical and Statutory Notes below for effective date information.

Copr. © West, a Thomson business 2004. All rights reserved. Copr. (c) 2004.
The text of the Nevada Revised Statutes appearing in this database was produced
from computer tapes provided by the Nevada Legislative Counsel Bureau and is

subject to a claim of copytight by the State of Nevada
END OF DOCUMENT

© 2008 Thomson/West. No Claim to Orig. US Gov. Works.

http://web2.westlaw.com/print/printstream.aspx ?prft=HTMLE&destination=atp&sv=Split&... 1/7/2008
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NV ST 368A.030
N.R.S. 368A.030

Page 1

WEST'S NEVADA REVISED STATUTES ANNOTATED
TITLE 32, REVENUE AND TAXATION
CHAPTER 368A. TAX ON LIVE ENTERTAINMENT
GENERAL PROVISIONS

=368A.030. "Board" defined

"Board" means the State Gaming Control Board.

[FN1] See Historical and Statutory Notes below for effective date information.

Copr. © West, a Thomson business 2004. All rights reserved. Copr. (c) 2004.
The text of the Nevada Revised Statutes appearing in this database was produced
from computer tapes provided by the Nevada Legislative Counsel Bureau and is

subject to a claim of copyright by the State of Nevada
END OF DOCUMENT

© 2008 Thomson/West. No Claim to Orig. US Gov. Works.

http://web2.wcst1aw.com/print/printstream.aspx?prﬁ=HTMLE&destination=atp&sv=Split&... 1/7/2008
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NV ST 368A.040 Pape 1
N.R.S.368A.040

WEST'S NEVADA REVISED STATUTES ANNOTATED
TITLE 32. REVENUE AND TAXATION
CHAPTER 368A. TAX ON LIVE ENTERTAINMENT
GENERAL PROVISIONS

=368A.040. "Business" defined

"Business" means any activity engaged in or caused to be engaged in by a business entity with the object of gain,
benefit or advantage, either direct or indirect, to any person or governmental entity.

[FN1] See Historical and Statutory Notes below for effective date information.

Copr. © West, a Thomson business 2004. All rights reserved. Copr. (c) 2004.

The text of the Nevada Revised Statutes appearing in this database was produced

from computer tapes provided by the Nevada Legislative Counsel Bureau and is

subject to a claim of copyright by the State of Nevada
END OF DOCUMENT

© 2008 Thomson/West, No Claim to Orig. US Gov. Works.

http://web2.westlaw.com/print/printstream.aspx ?prit=HTMLE&destination=atp&sv=Split&... 1/7/2008
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NV ST 368A.050 Page |
N.R.S. 368A.050

WEST'S NEVADA REVISED STATUTES ANNOTATED
TITLE 32. REVENUE AND TAXATION
CHAPTER 368A. TAX ON LIVE ENTERTAINMENT
GENERAL PROVISIONS

~368A.050. "Business entity" defined

1. "Business entity" includes:

(a) A corporation, partnership, proprietorship, limited-liability company, business association, joint venture,
limited-liability partnership, business trust and their equivalents organized under the laws of this state or another
jurisdiction and any other type of entity that engages in business.

(b) A natural person engaging in a business if he is deemed to be a business entity pursuant to NRS 368A.120.
2. The term does not include a governmental entity.

[FN1] See Historical and Statutory Notes below for effective date information.

Copr. © West, a Thomson business 2004. All rights reserved. Copr. (c) 2004.

The text of the Nevada Revised Statutes appearing in this database was produced

from computer tapes provided by the Nevada Legislative Counsel Bureau and is

subject to a claim of copyright by the State of Nevada
END OF DOCUMENT

© 2008 Thomson/West. No Claim to Orig. US Gov. Works.

http://web2.westlaw.com/print/printstream.aspx ?prft=HTMLE&destination=atp&sv=Split&... 1/7/2008
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NV ST 368A.060 Page 1
N.R.S. 368A.060

WEST'S NEVADA REVISED STATUTES ANNOTATED
TITLE 32. REVENUE AND TAXATION
CHAPTER 368A. TAX ON LIVE ENTERTAINMENT
GENERAL PROVISIONS

+368A.060. "Facility" defined
“Facility” means:

1. Any area or premises where live entertainment is provided and for which consideration is collected for the right
or privilege of entering that area or those premises if the live entertainment is provided at;

() An establishment that is not a licensed gaming establishment; or

(b) A licensed gaming establishment that is licensed for less than 51 slot machines, less than six games, or any
combination of slot machines and games within those respective limits.

2. Any area or premises where live entertainment is provided if the live entertainment is provided at any other
licensed gaming establishment.

[FN1] See Historical and Statutory Notes below for effective date information.

Copr. @ West, a Thomson business 2004. Al rights reserved. Copr. {c) 2004.
The text of the Nevada Revised Statutes appearing in this database was produced
from computer tapes provided by the Nevada Legislative Counsel Bureau and is

subject to a claim of copyright by the State of Nevada

END OF DOCUMENT

© 2008 Thomson/West. No Claim to Orig. US Gov. Works,

http://web2.westlaw.com/print/printstream.aspx ?rs=WLW?7.1 1&destination=atp&prfi=HT...  1/7/2008
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NV ST 368A.070
N.R.S. 368A.070

WEST'S NEVADA REVISED STATUTES ANNOTATED
TITLE 32. REVENUE AND TAXATION
CHAPTER 368A. TAX ON LIVE ENTERTAINMENT
GENERAL PROVISIONS

=+368A.070. "Game" defined
"Game" has the meaning ascribed to it in NRS 463.0152.

[FN1] See Historical and Statutory Notes below for effective date information.

Copr. © West, a Thomson business 2004. All rights reserved. Copr. (¢) 2004,

The text of the Nevada Revised Statutes appearing in this database was produced

from computer tapes provided by the Nevada Legislative Counsel Bureau and is

subject to a claim of copyright by the State of Nevada
END OF DOCUMENT

© 2008 Thomson/West. No Claim to Orig. US Gov. Works.
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NV ST 368A.080 Page 1
N.R.S. 368A.080

WEST'S NEVADA REVISED STATUTES ANNOTATED
TITLE 32. REVENUE AND TAXATION
CHAPTER 368A. TAX ON LIVE ENTERTAINMENT
GENERAL PROVISIONS

~+368A.080. "Licensed gaming establishment" defined

“Licensed gaming establishment" has the meaning ascribed to it in NRS 463.0169.

[FN1] See Historical and Statutory Notes below for effective date information.

Copr. © West, a Thomson business 2004. All rights reserved. Copr. (c) 2004.
The text of the Nevada Revised Statutes appearing in this database was produced
from computer tapes provided by the Nevada Legislative Counsel Bureau and is

subject to a claim of copyright by the State of Nevada

END OF DOCUMENT

© 2008 Thomson/West. No Claim to Orig. US Gov. Works.

http://web2. westlaw.com/print/printstream.aspx 7rs=WLW?7.1 1&destination=atp&prft=HT...  1/7/2008
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NV ST 368A.090 Page 1
N.R.S. 368A.090 '

WEST'S NEVADA REVISED STATUTES ANNOTATED
TITLE 32. REVENUE AND TAXATION
CHAPTER 368A. TAX ON LIVE ENTERTAINMENT
GENERAL PROVISIONS

=+368A.090. "Live entertainment" defined

"Live entertainment” means any activity provided for pleasure, enjoyment, recreation, relaxation, diversion or other
similar purpose by a person or persons who are physically present when providing that activity to a patron or group
of patrons who are physically present.

[FN1] See Historical and Statutory Notes below for effective date information.

Copr. © West, a Thomson business 2004. All rights reserved. Copr. (c) 2004,
The text of the Nevada Revised Statutes appearing in this database was produced
from computer tapes provided by the Nevada Legislative Counsel Bureau and is

subject to a claim of copyright by the State of Nevada
END OF DOCUMENT

© 2008 Thomson/West, No Claim to Orig. US Gov. Works.

http://web2.westlaw.com/print/printstream.aspx?rs=WLW?7.11&destination=atp&prft=HT...  1/7/2008

Appellants' Appendix Page 1870




. . Page 5 of 7

Westlatw

NV ST 368A.100 Page 1
N.R.S. 368A.100

WEST'S NEVADA REVISED STATUTES ANNOTATED
TITLE 32. REVENUE AND TAXATION
CHAPTER 368A. TAX ON LIVE ENTERTAINMENT
.GENERAL PROVISIONS
-+368A.100. "Slot machine" defined

"Slot machine" has the meaning ascribed to it in NRS 463.0191.

[FN1] See Historical and Statutory Notes below for effective date information.

Copr. © West, a Thomson business 2004. All rights reserved. Copr. (c) 2004.
The text of the Nevada Revised Statutes appearing in this datahase was produced
from computer tapes provided by the Nevada Legislative Counsel Bureau and is

subject to a claim of copyright hy the State of Nevada
END OF DOCUMENT

© 2008 Thomson/West, No Claim to Orig. US Gov. Works.
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NV ST 368A.110 Page 1
N.R.S. 368A.110

WESTS NEVADA REVISED STATUTES ANNQTATED
TITLE 32. REVENUE AND TAXATION
CHAPTER 368A. TAX ON LIVE ENTERTAINMENT
GENERAL PROVISIONS

~368A.110. "Taxpayer" defined
"Taxpayer" means:

L. If live entertainment that is taxable under this chapter is provided at a licensed gamning establishment, the person
licensed to conduct gaming at that establishment.

2. Except as otherwise provided in subsection 3, if live entertainment that s taxable under this chapter is not
provided at a licensed gaming establishment, the owner or operator of the facility where the live entertainment is
provided.

3. If live entertainment that is taxable under this chapter is provided at 2 publicly owned facility or on public land,
the person who collects the taxable receipts.

[FN1] See Historical and Statutory Notes below for effective date information.

Copr. © West, a Thomson business 2004. All rights reserved. Copr. (c) 2004.
The text of the Nevada Revised Statutes appearing in this database was produced
from computer tapes provided by the Nevada Legislative Counsel Bureau and is

subject to a claim of copyright by the State of Nevada
END OF DOCUMENT

© 2008 Thomson/West. No Claim to Orig. US Gov. Works.
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NV ST 368A.120 Page 1
N.R.S. 368A.120

WEST'S NEVADA REVISED STATUTES ANNOTATED
TITLE 32. REVENUE AND TAXATION
CHAPTER 368A. TAX ON LIVE ENTERTAINMENT
GENERAL PROVISIONS
=+368A.120. Natural persons who are deemed to be business entities

A natural person engaging in a business shall be deemed to be a business entity that is subject to the provisions of
this chapter if the person is required to file with the Internal Revenue Service a Schedule C (Form 1040), Profit or
Loss From Business Form, or its equivalent or successor form, or & Schedule E (Form 1040), Supplemental Income i
and Loss Form, or its equivalent or successor form, for the business.

[FN1] See Historical and Statutory Notes below for effective date information.

Copr. © West, a Thomson business 2004. All rights reserved. Copr. (c) 2004.

The text of the Nevada Revised Statutes appearing in this database was produced

from computer tapes provided by the Nevada Legislative Counsel Bureau and is

subject to a claim of copyright by the State of Nevada
END OF DOCUMENT '
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NV ST 368A.130 Page 1
N.R.S. 368A.130

WEST'S NEVADA REVISED STATUTES ANNOTATED
TITLE 32. REVENUE AND TAXATION
CHAPTER 368A. TAX ON LIVE ENTERTAINMENT
ADMINISTRATION :
~+368A.130. Adoption by Department of regulations for determining whether activity is taxable
The Department shall provide by regulation for a more detailed definition of "live entertainment" consistent with
the general definition set forth in NRS 368A.090 for use by the Board and the Department in determining whether
an activity 1s a taxable activity under the provisions of this chapter.

[FN1} See Historical and Statutory Notes below for effective date information.

Copr. © West, a Thomson business 2004. All rights reserved. Copr. () 2004.
The text of the Nevada Revised Statutes appearing in this database was produced
from computer tapes provided by the Nevada Legislative Counsel Bureau and is

subject to a claim of copyright by the State of Nevada
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N.R.S. 36BA.140

WEST'S NEVADA REVISED STATUTES ANNOTATED
TITLE 32. REVENUE AND TAXATION
CHAPTER 368A. TAX ON LIVE ENTERTAINMENT
ADMINISTRATION
-+368A.140. Duties of Board and Department; applicability of chapters 360 and 463 of NRS

1. The Board shail:

(2) Collect the tax imposed by this chapter from taxpayers who are licensed gaming establishments; and

(b) Adopt such regulations as are necessary to carry out the provisions of paragraph (a). The regulations must be
adopted in accordance with the provisions of chapter 233B of NRS and must be codified in the Nevada
Administrative Code.

2. The Department shall:

(a) Collect the tax imposed by this chapter from all other taxpayers; and

(b) Adopt such regulations as are necessary to carry out the provisions of paragraph (a).
3. For the purposes of:

(2) Subsection 1, the provisions of chapter 463 of NRS relating to the payment, collection, administration and
enforcement of gaming license fees and taxes, including, without limitation, any provisions relating to the
imposition of penalties and interest, shall be deemed to apply to the payment, collection, administration and
enforcement of the taxes imposed by this chapter to the extent that those provisions do not conflict with the
provisions of this chapter.

(b) Subsection 2, the provisions of chapter 360 of NRS relating to the payment, collection, administration and
enforcement of taxes, including, without limitation, any provisions relating to the imposition of penalties and
interest, shall be deemed to apply to the payment, collection, administration and enforcement of the taxes imposed
by this chapter to the extent that those provisions do not conflict with the provisions of this chapter.

4. To ensure that the tax imposed by NRS368A.200 is collected fairly and equitably, the Board and the
Department shall:

(a) Jointly, coordinate the administration and collection of that tax and the regulation of taxpayers who are liable
for the payment of the tax.

(b) Upon request, assist the other agency in the collection of that tax.

[FN1] See Historical and Statutory Notes below for effective date information.

Copr. © West, a Thomson business 2004. All rights reserved. Copr. (c) 2004.

© 2008 Thomson/West, No Claim to Ong. US Gov. Works.
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NV ST 368A.140 Page 2
N.R.S. 368A.140

The text of the Nevada Revised Statutes appearing in this database was produced
from computer tapes provided by the Nevada Legislative Counsel Bureau and is

subject to a claim of copyright by the State of Nevada
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NV ST 368A.150 Page ]
N.R.S. 368A.150

WEST'S NEVADA REVISED STATUTES ANNOTATED
TITLE 32. REVENUE AND TAXATION
CHAPTER 368A. TAX ON LIVE ENTERTAINMENT
ADMINISTRATION
~+368A.150. Establishment of amount of tax liability when Board or Department determines that taxpayer
is acting with intent to defraud State or to evade payment of tax
1. If:
{2) The Board determines that a taxpayer who is a licensed gaming establishment is taking any action with intent to
defraud the State or to evade the payment of the tax or any part of the tax imposed by this chapter, the Board shall
establish an amount upon which the tax imposed by this chapter must be based.
(b) The Department determines that a taxpayer who is not a licensed gaming establishment is taking any action
with intent to defraud the State or to evade the payment of the tax or any part of the tax imposed by this chapter,
the Department shall establish an amount upon which the tax imposed by this chapter must be based,

2. The amount established by the Board or the Department pursuant to subsection 1 must be based upon the tax
liability of business entities that are deemed comparable by the Board or the Department to that of the taxpayer.

[FN1] See Historical and Statutory Notes below for effective date information.
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WEST'S NEVADA REVISED STATUTES ANNOTATED
TITLE 32. REVENUE AND TAXATION

CHAPTER 368A. TAX ON LIVE ENTERTAINMENT
ADMINISTRATION

-+368A.160. Maintenance and availability of records for determining liability of taxpayer; liability to
taxpayer of lessee, assignee or transferee of certain premises; penalty
1. Each person responsible for maintaining the records of a taxpayer shall;

(a) Keep such records as may be necessary to determine the amount of the liability of the taxpayer pursuant to the
provisions of this chapter;

(b) Preserve thase records for:

(1) At least 5 years if the taxpayer is a licensed gaming establishment or until any litigation or prosecution
pursuant to this chapter is finally determined, whichever is longer; or

(2) At least 4 years if the taxpayer is not 2 licensed gaming establishment or until any litigation or prosecution
pursuant to this chapter is finally determined, whichever is longer; and

(c) Make the records available for inspection by the Board or the Department upon demand at reasonable times
during regular business hours.

2. The Board and the Department may by regulation specify the types of records which must be kept to determine
the amount of the liability of a taxpayer from whom they are required to collect the tax imposed by this chapter,

3. Any apreement that is entered into, modified or extended after January 1, 2004, for the lease, assignment or
transfer of any premises upon which any activity subject to the tax imposed by this chapter is, or thereafter may be,
conducted shall be deemed to include a provision that the taxpayer required to pay the tax must be allowed access
to, upon demand, all books, records and financial papers held by the lessee, assignee or transferee which must be
kept pursuant to this section. Any person conducting activities subject to the tax imposed by NRS 368A.200 who
fails to maintain or disclose his records pursuant to this subsection is liable to the taxpayer for any penalty paid by
the taxpayer for the late payment or nonpayment of the tax caused by the failure to maintain or disclose records.

4. A perscn who violates any provision of this section is guilty of a misdemeanor,

[FN1] See Historical and Statutory Notes below for effective date information.
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WEST'S NEVADA REVISED STATUTES ANNOTATED

TITLE 32. REVENUE AND TAXATION

CHAPTER 368A, TAX ON LIVE ENTERTAINMENT

ADMINISTRATION
~368A.170. Examination of records by Board or Department; payment of expenses of Board or
Department for examination of records outside State

1. To verify the accuracy of any report filed or, if no report is filed by a taxpayer, to determine the amount of tax
required to be paid:

(a) The Board, or any person autherized in writing by the Board, may examine the books, papers and records of
any licensed gaming establishment that may be liable for the tax imposed by this chapter. :

{b) The Department, or any person authorized in writing by the Department, may examine the books, papers and
records of any other person who may be liable for the tax imposed by this chapter.

2. Any person who may be liable for the tax imposed by this chapter and who keeps outside of this state any books,
papers and records relating thereto shall pay to the Board or the Department an amount equal to the allowance
provided for state officers and employees generally while traveling outside of the State for each day or fraction
thereof during which an employee of the Board or the Department is engaged in examining those documents, plus
any other actual expenses incurred by the employee while he is absent from his regular place of employment to
examine those documents. :

[FN1] See Historical and Stetutory Notes below for effective date information.

Copr. © West, a Thomson business 2004. All rights reserved. Copr. (c) 2004.
The text of the Nevada Revised Statutes appearing in this database was produced
from computer tapes provided by the Nevada Legislative Counsel Bureau and is

subject to a claim of copyright by the State of Nevada

END OF DOCUMENT

© 2008 Thomson/West, No Claim to Orig, US Gov. Works.

http://web2.westlaw.com/print/printstream.aspx 7rs=WLW?7.1 1&destination=atp&prft=HT...  1/7/2008

Appellants' Appendix Page 1880




. _ . l;age80f9

Wesflaw

e
NV ST 368A.180 Page 1
N.R.S. 368A.180 '

WEST'S NEVADA REVISED STATUTES ANNOTATED
TITLE 32. REVENUE AND TAXATION
CHAPTER 368A. TAX ON LIVE ENTERTAINMENT
ADMINISTRATION
~»368A.180. Confidentiality of records and files of Board and Department

1. Except as otherwise provided in this section and NRS 360.250, the records and files of the Board and the
Department concerning the administration of this chapter are confidential and privileged. The Board, the
Department and any employee of the Board or the Department engaged in the administration of this chapter or
charged with the custedy of any such records or files shall not disclose any information cbtained from the records
or files of the Board or the Department or from any examination, investigation or hearing authorized by the
provisions of this chapter. The Board, the Department and any employee of the Board or the Deparunent may not
be required to produce any of the records, files and information for the inspection of any person or for use in any
action or proceeding.

2. The records and files of the Board and the Deparunent concerning the administration of this chapter are not
confidential and privileged in the following cases:

(a) Testimony by a member or employee of the Board or the Department and production of records, files and
information on behalf of the Board or the Department or a taxpayer in any action or proceeding pursuant to the
provisions of this chapter, if that testimony or the records, files or information, or the facts shown thereby, are
directly involved in the action or proceeding.

(b) Delivery to a taxpayer or his authorized representative of a copy of any report or other document filed by the
taxpayer pursuant to this chapter.

(c) Publication of statistics so ciassified as to prevent the identification of a particular person or document.

(d) Exchanges of information with the Intemal Revenue Service in accordance with compacts made and provided
for in such cases.

(e) Disclosure in confidence to the Governor or his agent in the exercise of the Governor's general supervisory
powers, or to any person authorized to audit the accounts of the Board or the Department in pursuance of an audit,
or to the Attorney General or other legal representative of the State in connection with an action or proceeding
pursuant to this chapter, or to any agency of this or any other state charged with the administration or enforcement
of laws relating to taxation.

{FN1] See Historical and Statutory Notes below for effective date information.
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WEST'S NEVADA REVISED STATUTES ANNOTATED

TITLE 32, REVENUE AND TAXATION

CHAPTER 368A. TAX ON LIVE ENTERTAINMENT

IMPOSITION AND COLLECTION
~+368A.200. Imposition and amount of tax; liability and reimbursement for payment; ticket for live
entertainment must indicate whether tax is included in price of ticket; exemptions from tax

1. Except as otherwise provided in this section, there is hereby imposed an excise tax on admission to any facility
in this state where live entertainment is provided. If the live entertainment is provided at a facility with a maximum
seating capacity of:

(2) Less than 7,500, the rate of the tax is 10 percent of the admission charge to the facility plus 10 percent of any
amounts paid for food, refreshments and merchandise purchased at the facility,

(b} At least 7,500, the rate of the tax is 5 percent of the admissicn charge to the facility.

2. Amounts paid for gratuities directly or indirectly remitted to persons employed at a facility where live
entertainment is provided or for service charges, including those imposed in connection with the use of credit cards
or dehit cards, which are collected and retained by persons other than the taxpayer are not taxable pursuant to this

section.

3. A business entity that collects any amount that is taxable pursuant to subsection 1 is liable for the tax imposed,
hut is entitled to collect reimbursement from any person paying that amount,

4. Any ticket for live entertainment must state whether the tax imposed by this section is included in the price of the
ticket. If the ticket does not include such a statement, the taxpayer shall pay the tax based on the face amount of
the ticket,

5. The tax im:posed by subsection 1 does not apply to:

(a) Live entertainment that this state is prohibited from taxing under the Constitution, laws or treaties of the United
States or the Nevada Constitution.

{b) Live entertainment that is provided by or entirely for the benefit of a nonprofit religious, charitable, fraternal or
other organization that qualifies as a tax-exempt organization pursuant to 26 U.S.C. § 501(c).

(c) Any hoxing contest or exhibition governed by the provisions of chapter 467 of NRS.

(d) Live entertainment that is not provided at a licensed gaming establishment if the facility in which the live
entertainment is provided has a maximum seating capacity of less than 300,

{e) Live entertainment that is provided at a licensed gaming establishment that is licensed for less than 51 slot
machines, less than six games, or any comhination of slot machines and games within those respective limits, if the
facility in which the live entertainment is provided has a maximum seating capacity of less than 300.

(f) Merchandise sold outside the facility in which the live entertainment is provided, unless the purchase of the
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merchandise entitles the purchaser to admission to the entertainment.
(g) Live entertainment that is provided at a trade show.

(h) Music performed by musicians who move constantly through the audience if no other form of live
entertainment is afforded to the patrons.

(i) Live entertainment that is provided at a licensed gaming establishment at private meetings or dinners attended
by members of a particular organization or by a casual assemblage if the purpose of the event is not primarily for
entertainment.

() Live entertainment that is provided in the common area of a shopping mall, unless the entertainment is provided
in a facility located within the mall.

6. As used in this section, "maximum seating capacity" means, in the following order of priority:
(a) The maximum occupancy of the facility in which live entertainment is provided, as determined by the State Fire
Marshal or the local governmental agency that has the authority to determine the maximum occupancy of the

facility;

(b} If such a maximum occupancy has not been determined, the maximum occupancy of the facility designated in
any permit required to be obtained in order to provide the live entertainment; or :

(c) If such a permit does not designate the maximum occupancy of the facility, the actual seating capacity of the
facility in which the live entertainment is provided.

[FN1] See Historical and Statutory Notes below for effective date information.
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WEST'S NEVADA REVISED STATUTES ANNOTATED
TITLE 32. REVENUE AND TAXATION
CHAPTER 368A. TAX ON LIVE ENTERTAINMENT
IMPOSITION AND COLLECTION

~+368A.210. Taxpayer to hold taxes in separate account

A taxpayer shail hold the amount of all taxes for which he is liable pursuant to this chapter in a separate account in
trust for the State, :

[FN1] See Historical and Statutory Notes below for effective date information.
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WEST'S NEVADA REVISED STATUTES ANNOTATED
TITLE 32, REVENUE AND TAXATION
CHAPTER 368A. TAX ON LIVE ENTERTAINMENT
IMPOSITION AND COLLECTION
=+368A.220. Filing of reports and payment of tax; deposit of amounts received in State General Fund
1. Except as otherwise provided in this section:
(a) Each taxpayer who is a licensed gaming establishment shail file with the Board, on or before the 24th day of
cach month, a report showing the amount of all taxable receipts for the preceding month, The report must be in a
form prescribed by the Board.

{b) All other taxpayers shall file with the Department, on or before the last day of each month, a report showing the
amount of all taxable receipts for the preceding month, The report must be in a form prescribed by the Department.

2. The Board or the Department, if it deems it necessary to ensure payment to or facilitate the collection by the
State of the tax imposed by NRS 368A.200, may require reports to be filed not later than 10 days after the end of
each calendar guarter.

3. Each report required to be filed by this section must be accompanied by the amount of the tax that is due for the
period covered by the report.

4. The Board and the Department shall deposit all taxes, interest and penalties it receives pursuant to this chapter in
the State Treasury for credit to the State General Fund.

[FN1] See Historical and Statutory Notes below for effective date information.
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WEST'S NEVADA REVISED STATUTES ANNOTATED
TITLE 32. REVENUE AND TAXATION

CHAPTER 368A. TAX ON LIVE ENTERTAINMENT
IMPOSITION AND COLLECTION

=368A.230. Extension of time for payment; payment of interest during period of extension
Upon written application made before the date on which payment must be made, the Board or the Department may,
for good cause, extend by 30 days the time within which a taxpayer is required to pay the tax imposed by this
chapter. If the tax is paid during the period of extension, no penalty or late charge may be imposed for failure to
pay at the time required, but the taxpayer shall pay interest at the rate of 1 percent per month from the date on
which the amount would have been due without the extension until the date of payment, unless otherwise provided
in NRS 360.232 or 360.320.

[FNI] See Historical and Statutory Notes below for efiective date information.
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WEST'S NEVADA REVISED STATUTES ANNOTATED

TITLE 32. REVENUE AND TAXATION

CHAPTER 368A. TAX ON LIVE ENTERTAINMENT

IMPOSITION AND COLLECTION
=368A.240. Credit for amount of tax paid on account of certain charges taxpayer is unable to collect;
violations

1. If a taxpayer:

(a) Is unable to collect all or part of an admission charge or charges for food, refreshments and merchandise which
were included in the taxable receipts reported for a previous reporting period; and

{b) Has taken a deduction on his federal income tax return pursuant to 26 U.S.C. § 166(a) for the amount which he |
is unable to collect, '

he is entitled to receive a credit for the amount of tax paid on account of that uncollected amount. The credit may
be used against the amount of tax that the taxpayer is subsequently required to pay pursuant to this chapter.

2. If the Internal Revenue Service disallows a deduction described in paragraph (b) of subsection 1 and the
taxpayer claimed a credit on a return for a previous reporting period pursuant to subsection 1, the taxpayer shall
include the amount of that credit in the amount of taxes reported pursuant to this chapter in the first return filed
with the Board or the Department after the deduction is disallowed.

3. If a taxpayer collects all or part of an admission charge or charges for food, refreshments and merchandise for
which he claimed a credit on a retwmn for a previous reporting period pursuant to subsection 2, he sha!l include:

(2) The amount collected in the charges reported pursuant to paragraph (a) of subsection 1; and
(b) The tax payable on the amount collected in the amount of taxes reported,
in the first return filed with the Board or the Department after that collection.

4. Except as otherwise provided in subsection 5, upon determining that a taxpayer has filed a return which contains
one or more violations of the provisions of this section, the Board or the Department shall:

(a) For the first retumn of any taxpayer that contains one or more violations, issue a letter of warning to the taxpayer
which provides an explanation of the violation or violations contained in the return.Green numbers along left
margin indicate location on the printed bill (.g., 5-15 indicates page 5, line 15).

(b) For the first or second return, other than a return described in paragraph (a), in any calendar year which
contains one or more violations, assess a penalty equal to the amount of the tax which was not reported.

(c) For the third and each subsequent return in any calendar year which contains one or more violations, assess a
penalty of three times the amount of the tax which was not reported.

5. For the purposes of subsection 4, if the first violation of this section by any taxpayer was determined by the
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Board or the Department through an audit which covered more than one return of the taxpayer, the Board or the
Department shall treat all returns which were determined through the same audit to contain a violation or violations
in the manner provided in paragraph (a) of subsection 4.

[FN1] See Historical and Statutory Notes below for effective date information,
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WEST'S NEVADA REVISED STATUTES ANNOTATED
TITLE 32. REVENUE AND TAXATION
CHAPTER 368A. TAX ON LIVE ENTERTAINMENT
OVERPAYMENTS AND REFUNDS
—+368A.250. Certification of excess amount collected; credit and refund

Page' 8 of 22

Page 1

If the Department determines that any tax, penalty or interest it is required to collect has been paid more than once
or has been erroneously or illegally collected or computed, the Department shall set forth that fact in its records
and shall certify to the State Board of Examiners the amount collected in excess of the amount legally due and the
person from whom it was collected or by whom it was paid. If approved by the State Board of Examiners, the
excess amount collected or paid must be credited on any amounts then due from the person under this chapter, and

the balance refunded to the person or his successors in interest.

[FN1] See Historical and Statutory Notes below for effective date information.
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WESTS NEVADA REVISED STATUTES ANNOTATED
TITLE 32. REVENUE AND TAXATION
CHAPTER 368A. TAX ON LIVE ENTERTAINMENT
OVERPAYMENTS AND REFUNDS
-+368A.260. Limitations on claims for refund or credit; form and contents of claim; failure to file claim
constitutes waiver; service of notice of rejection of claim
1. Except as otherwise provided in NRS 360.235 and 360.395:
{2) No refund may be allowed unless a claim for it is filed with:
(1) The Board, if the taxpayer is a licensed gaming establishment; or
{2) The Department, if the taxpayer is not a licensed gaming establishment.

A claim must be filed within 3 years after the last day of the month following the reporting period for which the
overpayment was made.

(b) No credit may be allowed after the expiration of the period specified for filing claims for refund unless a claim
for credit is filed with the Board or the Department within that period.

2. Each claim must be in writing and must state the specific grounds upon which the claim i5 founded,

3. Failure to file a claim within the time prescribed in this chapter constitutes & waiver of any demand against the
State on account of overpayment.

4. Within 30 days after rejecting any claim in whole or in part, the Board or the Department shall serve notice of its
action on the claimant in the manner prescribed for service of notice of a deficiency determination.

[FN1] See Historical and Statutory Notes below for effective date information.
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WEST'S NEVADA REVISED STATUTES ANNOTATED
TITLE 32. REVENUE AND TAXATION
CHAPTER 368A. TAX ON LIVE ENTERTAINMENT
OVERPAYMENTS AND REFUNDS
=+368A.270. Interest on overpayments; disallowance of interest

1. Except as otherwise provided in this section and NRS 360.320, interest must be paid upon any overpayment of
any amount of the tax imposed by this chapter in accordance with the provisions of NRS 368A.140.

2. 1f the overpayment is paid to the Department, the interest must be paid:
(a) In the case of a refund, to the last day of the calendar month following the date upon which the person making
the overpayment, if he has not already filed a claim, is notified by the Department that a claim may be filed or the

date upon which the claim is certified to the State Board of Examiners, whichever is earlier.

(b) In the case of a credit, to the same date as that to which interest is computed on the tax or amount against which
the credit is applied.

3. If the Board or the Department determines that any overpayment has been made intentionally or by reason of
carelessness, the Board or the Department shall not allow any interest on the overpayment,

[FN1} See Historical and Statutory Notes below for effective date information.
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WEST'S NEVADA REVISED STATUTES ANNOTATED
TITLE 32. REVENUE AND TAXATION
CHAPTER 368A. TAX ON LIVE ENTERTAINMENT
OVERPAYMENTS AND REFUNDS
-+368A.280. Injunction or other process to prevent collection of tax prohibited; filing of claim is
condition precedent to maintaining action for refund
1. No injunction, writ of mandate or other legal or equitable process may issue in any suit, action or proceeding in
any court against this state or against any officer of the State to prevent or enjoin the collection under this chapter
of the tax imposed by this chapter or any amount of tax, penalty or interest required to be collected.

2. No suit or proceeding may be maintained in any court for the recovery of any amount alleged to have been
erroneously or illegally determined ar collected unless a claim for refund or credit has been filed.

[FN1] See Historical and Statutory Notes below for effective date information.
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WEST'S NEVADA REVISED STATUTES ANNOTATED
TITLE 32. REVENUE AND TAXATION
CHAPTER 368A. TAX ON LIVE ENTERTAINMENT
OVERPAYMENTS AND REFUNDS
=368A.290. Action for refund: Period for commencement; venue; waiver

1. Within 90 days after a final decision upon a claim filed pursuant to this chapter is rendered by:

{(a) The Nevada Gaming Commission, the claimant may bring an action against the Board on the grounds set forth
in the clajm.

(b) The Nevada Tax Commission, the claimant may bring an action against the Department on the grounds set forth
in the claim,

2. An action brought pursuant to subsection 1 must be brought in a court of competent jurisdiction in Carson City,

the county of this state where the claimant resides or maintains his principal place of business or a county in which

any relevant proceedings were conducted by the Board or the Department, for the recovery of the whole or any part

of the amount with respect to which the claim has been disallowed. !

3. Failure to bring an action within the time specified constitutes a waiver of any demand against the State on
account of alleged overpayments.

[FN1] See Historical and Statutory Notes below for effective date information.
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N.R.S. 368A.300

WEST'S NEVADA REVISED STATUTES ANNOTATED
TITLE 32. REVENUE AND TAXATION
CHAPTER 368A. TAX ON LIVE ENTERTAINMENT
OVERPAYMENTS AND REFUNDS
=368A.300. Rights of claimant upon failure of Board or Department to mail notice of action on claim;
allocation of judgment for claimant
1. If the Board fails to mail notice of action on a claim within 6 months after the claim is filed, the claimant may
consider the claim disallowed and file an appeal with the Nevada Gaming Commission within 30 days after the last
day of the 6-month period.
2. If the Department fails to mail notice of action on a claim within 6 months after the claim is filed, the claimant
may consider the claim disallowed and file an appeal with the Nevada Tax Commission within 30 days after the
last day of the 6-month period.
3. If the claimant is aggrieved by the decision of:
(a) The Nevada Gaming Commission rendered on appeal, the claimant may, within 90 days after the decision is
rendered, bring an action against the Board on the grounds set forth in the claim for the recovery of the whole or
any part of the amount claimed as an overpayment.
{b) The Nevada Tax Commission rendered on appeal, the claimant may, within 90 days after the decision is
rendered, bring an action against the Department on the grounds set forth in the claim for the recovery of the whole
or any part of the amount claimed as an overpayment.

4. If judgment is rendered for the plaintiff, the amount of the judgment must first be credited towards any tax due
from the plaintiff.

5. The balance of the judgment must be refunded to the plaintiff.

[FN1] See Historical and Statutory Notes below for effective date information.
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N.R.S. 3684.310

WEST'S NEVADA REVISED STATUTES ANNOTATED
TITLE 32. REVENUE AND TAXATION
CHAPTER 368A. TAX ON LIVE ENTERTAINMENT
OVERPAYMENTS AND REFUNDS

=368A.310. Allowance of interest in judgment for amount illegally collected
In any judgment, interest must be allowed at the rate of 6 percent per anhum upon the amount found to have been
illegally collected from the date of payment of the amount to the date of allowance of credit on account of the
judgment, or to a date preceding the date of the refund warrant by not more than 30 days. The date must be
determined by the Board or the Department.

[FN1] See Historical and Statutory Notes below for effective date information,
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WEST'S NEVADA REVISED STATUTES ANNOTATED
TITLE 32. REVENUE AND TAXATION
CHAPTER 368A. TAX ON LIVE ENTERTAINMENT
OVERPAYMENTS AND REFUNDS

-+368A.320, Standing to recover

A judgment may not be rendered in favor of the plaintiff in any action brought against the Board or the Department
to recover any amount paid when the action is brought by or in the name of an assignee of the person paying the
amount or by any person other than the person who paid the amount.

[FN1] See Historical and Statutory Notes below for effective date information.
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WEST'S NEVADA REVISED STATUTES ANNOTATED
TITLE 32. REVENUE AND TAXATION
CHAPTER 368A. TAX ON LIVE ENTERTAINMENT
OVERPAYMENTS AND REFUNDS
=+368A.330. Action for recovery of erroneous refund: Jurisdiction; venue; prosecution
1. The Board or the Depariment may recover a refund or any part thereof which is erroneously made and any
credit or part thereof which is erroneously allowed in an action brought in a court of competent jurisdiction in
Carson City or Clark County in the name of the State of Nevada.

2. The action must be tried in Carson City or Clark County unless the court, with the consent of the Attorney
General, orders a change of place of trial.

3. The Attorney General shall prosecute the action, and the provisions of NRS, the Nevada Rules of Civil
Procedure and the Nevada Rules of Appellate Procedure relating to service of summons, pleadings, proofs, trials
and appeals are applicable to the proceedings.

[FN1] See Historical and Statutory Notes below for effective date information.
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WEST'S NEVADA REVISED STATUTES ANNOTATED
TITLE 32. REVENUE AND TAXATION
CHAPTER 368A. TAX ON LIVE ENTERTAINMENT
OVERPAYMENTS AND REFUNDS

=+368A.340. Cancellation of illegal determination
1. If any amount in excess of $25 has been illegally determined, either by the person filing the return or by the
Board or the Department, the Board or the Department shall certify this fact to the State Board of Examiners, and
the latter shail authorize the cancellation of the amount upon the records of the Board or the Department.
2. If an amount not exceeding $25 has been illegally determined, either by the person filing a return or by the
Board or the Department, the Board or the Department, without certifying this fact to the State Board of
Examiners, shall authorize the cancellation of the amount upon the records of the Board or the Department.

[FN1] See Historical and Statutory Notes below for effective date information.
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WEST'S NEVADA REVISED STATUTES ANNOTATED
TITLE 32. REVENUE AND TAXATION
CHAPTER 368A. TAX ON LIVE ENTERTAINMENT
MISCELLANEQUS PROVISIONS
=+368A.350. Prohibited acts; penalty
1. A person shall not;
(2) Make, cause to be made or permit to be made any false or fraudulent return or declaration or false statement in
any report or declaration, with intent to defraud the State or to evade payment of the tax or any part of the tax
imposed by this chapter.

{b) Make, cause to be made or permit to be made any false entry in books, records or accounts with intent to
defraud the State or to evade the payment of the tax or any part of the tax imposed by this chapter.

{c) Keep, cause to be kept or permit to be kept more than one set of books, records or accounts with intent to
defraud the State or to evade the payment of the tax or any part of the tax imposed by this chapter.

2. Any person who violates the provisions of suhsection 1 is guilty of a gross misdemeanor.

{FN1] See Historical and Statutory Notes below for effective date information.
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N.R.S. 368A,360

WEST'S NEVADA REVISED STATUTES ANNOTATED
TITLE 32. REVENUE AND TAXATION
CHAPTER 368A. TAX ON LIVE ENTERTAINMENT
MISCELLANEQUS PROVISIONS
=+368A.360. Revocation of gaming license for failure to report, pay or truthfully account for tax
Any licensed gaming establishment liable for the payment of the tax imposed by NRS 368A.200 who willfully
fails to report, pay or truthfully account for the tax is subject to the revocation of his gaming license by the Nevada
Gaming Commission.

[FN1] See Historical and Statutory Notes below for effective date information.
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WEST'S NEVADA REVISED STATUTES ANNOTATED
TITLE 32. REVENUE AND TAXATION
CHAPTER 368A. TAX ON LIVE ENTERTAINMENT
MISCELLANEOUS PROVISIONS
~+368A.370, Remedies of State are cumulative
The remedies of the State provided for in this chapter are cumulative, and no action taken by the Board, the
Department or the Attorney General constitutes an election by the State to pursue any remedy to the exclusion of
any other remedy for which provision is made in this chapter.

[FN1] See Historical and Statutory Notes below for effective date information,
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