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INDEX TO APPELLANTS’ APPENDIX

Filing Date | Description Vol. | Page

05/05/2011 | 3" Amended Order Setting Civil Non-Jury 15 2752-2754
Trial and Calendar Call (District Court Case
No.: A533273")

05/05/2011 | 4™ Amended Order Setting Civil Non-Jury 15 2755-2757
Trial and Calendar Call

04/11/2008 | Amended Affidavit of Service for Nevada 2 310-312
Office of the Attorney General (Nevada
Department of Taxation)

04/11/2008 | Amended Affidavit of Service for the Nevada |2 313-315
Board of Examiners

04/11/2008 | Amended Affidavit of Service for the Nevada |2 307-309
Department of Taxation

04/11/2008 | Amended Affidavit of Service for the Nevada | 2 304-306
Tax Commission

11/29/2011 | Amended Case Appeal Statement 20 3914-3922

11/29/2011 | Amended Case Appeal Statement (Entered 20 3905-3913
into District Court Case No.: A533273)

12/19/2011 | Amended Order (District Court Case Nos.: 20 3953-3956
A533273 and A554970)

03/17/2009 | Amended Order Setting Non-Jury Civil Trial |4 732-733

08/04/2009 | Amended Order Setting Non-Jury Civil Trial | 4 769-772

03/17/2009 | Amended Order Setting Non-Jury Civil Trial |4 730-731
(District Court Case No.: A533273)

08/04/2009 | Amended Order Setting Non-Jury Civil Trial | 4 767-768
(District Court Case No.: A533273)

07/20/2009 | Amended Scheduling Order 4 764-766

07/20/2009 | Amended Scheduling Order (District Court 4 761-763
Case No.: A533273)

04/09/2007 | Amended Summons - Nevada Board of 1 52-55

Examiners (District Court Case No.:

t Because the case below (A554970) and “Case 1” (A533273) were coordinated
(Order of August, 4, 2010, App.Apx. 1699-1702) and later consolidated (Order of
April 6, 2011, App.Apx. 2638-2640) the relevant documents for both actions are
included in an abundance of caution.




Filing Date
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Vol.

Page

A533273)

04/09/2007

Amended Summons - Nevada Tax
Commission (District Court Case No.:
A533273)

56-59

03/03/2008

Answer

293-303

03/03/2008

Answer (District Court Case No. A553273)

283-292

04/06/2011

Answer to First Amended Complaint

14

2600-2617

04/06/2011

Answer to Verified Amended Complaint for
Declaratory and Injunctive Relief, Damages
and Attorney Fees and Costs (District Court
Case No.: A533273)

14

2618-2634

11/28/2011

Case Appeal Statement

20

3878-3884

01/17/2012

Case Appeal Statement (Case No.
06A533273) (Filed into District Court Case
No.: A533273)

21

3980-3988

11/28/2011

Case Appeal Statement (Entered into District
Court Case No.: A533273)

20

3871-3877

03/15/2011

Certificate of Service (First Amended
Complaint — Served December 15, 2010)

14

2556-2557

03/22/2011

Certificate of Service (First Amended
Complaint — Served March 17, 2011)

14

2594-2595

03/23/2011

Certificate of Service (First Amended
Complaint — Served March 23, 2011)

14

2598-2599

03/30/2009

Certificate of Service (Plaintiffs’ First Set of
Interrogatories and Plaintiffs’ First Request for
Production of Documents — District Court
Case No.: A533273)

734-735

04/20/2009

Certificate of Service (Plaintiffs’ Notice of
30(b)(6) Depositions and Subpoenas Duces
Tecum — District Court Case No.: A533273)

739-740

02/28/2011

Certificate of Service (Plaintiffs’ Opposition
to Nevada Department of Taxation’s Motion
for Partial Summary Judgment) (District Court
Case Nos. A533273 and A554970)

13

2504-2505

03/22/2011

Certificate of Service (Verified Amended
Complaint — Served March 17, 2011) (District
Court Case No.: A533273)

14

2592-2593

03/23/2011

Certificate of Service (Verified Amended

14

2596-2597




Filing Date | Description Vol. | Page
Complaint — Served March 23, 2011) (District
Court Case No.: A533273)

01/28/2009 | Certificate of Service re: Amended Complaint | 4 721-722
(District Court Case No.: A533273)

04/24/2007 | Certificate of Service re: Substitution of 1 71-101
Attorney and Verification with attached
Verifications (District Court Case No.:
A533273)

05/03/2007 | Civil Court Minutes 1 102

04/17/2008 | Civil Court Minutes 2 316

12/16/2008 | Civil Court Minutes 4 669

02/03/2009 | Civil Court Minutes 4 724

04/02/2009 | Civil Court Minutes 4 737

07/31/2008 | Civil Court Minutes (District Court Case No. |3 456
A533273)

08/14/2008 | Civil Court Minutes (District Court Case No. |3 491
A533273)

09/18/2008 | Civil Court Minutes (District Court Case No. |3 513
A533273)

10/16/2008 | Civil Court Minutes (District Court Case No. |3 514
A533273)

11/06/2008 | Civil Court Minutes (District Court Case No. |3 614
A533273)

11/13/2008 | Civil Court Minutes (District Court Case No. |3 615
A533273)

12/11/2008 | Civil Court Minutes (District Court Case No. |4 667
A533273)

12/16/2008 | Civil Court Minutes (District Court Case No. |4 668
A533273)

01/15/2009 | Civil Court Minutes (District Court Case No. |4 688
A533273)

02/03/2009 | Civil Court Minutes (District Court Case No.: |4 723
A533273)

02/12/2009 | Civil Court Minutes (District Court Case No.: |4 725
A533273)

04/02/2009 | Civil Court Minutes (District Court Case No.: |4 736

A533273)




Filing Date | Description Vol. | Page
04/16/2009 | Civil Court Minutes (District Court Case No.: |4 738
A533273)
01/03/2012 | Civil Order to Statistically Close Case 21 3973
01/03/2012 | Civil Order to Statistically Close Case 21 3972
(District Court Case No.: A533273)
01/09/2008 | Complaint for Refund, Pursuant to N.R.S. 1 127-147
368A.290(1)(b) and N.R.S. 368A.300(3)(b),
Declaratory Relief, Injunction Relief and
Damages
01/09/2008 | Complaint - Exhibit 1 1 148-191
Copy of the Version of Chapter 368A adopted
in 2003
01/09/2008 | Complaint - Exhibit 2 2 192-224
Current Codified Version of Chapter 368A
01/09/2008 | Complaint - Exhibit 3 2 225-271
Nevada Administrative Code Chapter
368A.010 through 368.540
01/09/2008 | Complaint - Exhibit 4 2 272-274
Nevada Tax Commission’s Order Denying
Appeal — October 12, 2007
06/30/2010 | Court Minutes 9 1698
08/12/2010 | Court Minutes 9 1705
08/24/2010 | Court Minutes 10 1771
09/16/2010 | Court Minutes 10 1174-1775
12/09/2010 | Court Minutes 10 1777
12/28/2010 | Court Minutes 11 2021-2022
01/13/2011 | Court Minutes 11 2048-2049
01/26/2011 | Court Minutes 12 2135
02/10/2011 | Court Minutes 12 2137
03/15/2011 | Court Minutes 14 2559
04/22/2011 | Court Minutes 14 2658
06/24/2011 | Court Minutes 15 2814
08/23/2011 | Court Minutes 19 3551-3552
11/08/2011 | Court Minutes 20 3843
12/16/2011 | Court Minutes 20 3924
06/17/2009 | Court Minutes (District Court Case No.: 4 758

A533273)




Filing Date | Description Vol. | Page

11/13/2009 | Court Minutes (District Court Case No.: 7 1243
A533273)

08/12/2010 | Court Minutes (District Court Case No.: 9 1703-1704
A533273)

08/24/2010 | Court Minutes (District Court Case No.: 10 1770
A533273)

09/16/2010 | Court Minutes (District Court Case No.: 10 1772-1773
A533273)

12/09/2010 | Court Minutes (District Court Case No.: 10 1776
A533273)

12/28/2010 | Court Minutes (District Court Case No.: 11 2019-2020
A533273)

01/13/2011 | Court Minutes (District Court Case No.: 11 2046-2047
A533273)

01/26/2011 | Court Minutes (District Court Case No.: 12 2134
A533273)

02/10/2011 | Court Minutes (District Court Case No.: 12 2136
A533273)

03/15/2011 | Court Minutes (District Court Case No.: 14 2558
A533273)

04/22/2011 | Court Minutes (District Court Case No.: 14 2657
A533273)

05/27/2011 | Court Minutes (District Court Case No.: 15 2777
A533273)

06/24/2011 | Court Minutes (District Court Case No.: 15 2813
A533273)

08/16/2011 | Court Minutes (District Court Case No.: 18 3362
A533273)

10/20/2011 | Court Minutes (District Court Case No.: 20 3829
A533273)

11/08/2011 | Court Minutes (District Court Case No.: 20 3841-3842
A533273)

11/10/2011 | Court Minutes (District Court Case No.: 20 3870
A533273)

12/16/2011 | Court Minutes (District Court Case No.: 20 3923
A533273)

06/30/2010 | Court Minutes (District Court Case Nos.: 9 1696-1697




Filing Date
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Vol.

Page

A533273)

08/12/2011

Defendant’s Objection to Subpoena Duces
Tecum and Subpoena, Motion to Quash
Subpoenas and Motion for Sanctions Pursuant
to NRCP 45(c)(1) on Order Shortening Time
(District Court Case Nos.: A533273 and
A554970)

17

3199-3225

08/12/2011

Defendant’s Objection to Subpoena Duces
Tecum — Exhibit A
Deposition Subpoenas (2011)

17

3226-3248

08/12/2011

Defendant’s Objection to Subpoena Duces
Tecum — Exhibit B

Plaintiffs’ First Request for the Production of
Documents and Things to Defendants

17

3249-3260

08/12/2011

Defendant’s Objection to Subpoena Duces
Tecum — Exhibit C

Nevada Department of Taxation’s Responses
to Plaintiffs’ First Request for Production of
Documents and Things to Defendants

17

3261-3289

08/16/2011

Defendants’ Motion to Compel on an Order
Shortening Time (District Court Case Nos.:
A533273 and A554970)

18

3363-3403

08/16/2011

Defendants Motion to Compel — Exhibit A
Defendants’ Requests for Production of
Documents to Plaintiffs

18

3404-3476

08/16/2011

Defendants Motion to Compel — Exhibit B
Plaintiffs Shac, LLC’s Response to
Defendants’ Requests for Production of
Documents

18

3477-3488

08/16/2011

Defendants Motion to Compel — Exhibit C
Responses to Defendants’ Requests for
Production of Documents

18

3489-3504

08/16/2011

Defendants Motion to Compel — Exhibit D
Email to Roos from Rakowsky - Dated June
28, 2011

18

3505-3506

08/16/2011

Defendants Motion to Compel — Exhibit E
Email to Rakowsky from Roos — Dated July
15, 1011

18

3507-3509

vi
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Page

08/16/2011

Defendants Motion to Compel — Exhibit F
Email to Brown and Pritzlaff from Doerr —
Dated July 13, 2011

18

3510-3511

08/16/2011

Defendants Motion to Compel — Exhibit G
Correspondence to Shafer and Sullivan from
Diciano (Nevada Dep. of Taxation) Dated
October 12, 2007

18

3512-3514

08/16/2011

Defendants Motion to Compel — Exhibit H
Email to Roos from Rakowsky — Dated June
29, 2011

18

3515-3516

08/16/2011

Defendants Motion to Compel — Exhibit |
Email to Roos from Rakowsky — Dated July 1,
2011

18

3517-3518

10/19/2009

Defendants’ Opposition to Plaintiffs’ Motion
to Compel Discovery of Defendants and
Counter Motion to Strike (District Court Case
No.: A533273)

1074-1102

10/19/2009

Defendants’ Opposition to Plaintiffs’ Motion
to Compel (A533273) — Exhibit A
Index and Privilege Log

1103-1107

10/19/2009

Defendants’ Opposition to Plaintiffs’ Motion
to Compel (A533273) — Exhibit B

Exhibits that the Plaintiffs are Seeking to
Exclude (A and B)

1108-1149

10/19/2009

Defendants’ Opposition to Plaintiffs’ Motion
to Compel (A533273) — Exhibit C
Exhibit H to the Production of Documents

1150-1154

10/19/2009

Defendants’ Opposition to Plaintiffs’ Motion
to Compel (A533273) — Exhibit D
Exhibit L to the Production of Documents

1155-1211

10/19/2009

Defendants’ Opposition to Plaintiffs’ Motion
to Compel (A533273) — Exhibit E
Exhibit O to the Production of Documents

1212-1213

10/19/2009

Defendants’ Opposition to Plaintiffs’ Motion
to Compel (A533273) — Exhibit F
Affidavit of Blake Doerr

1214-1217

04/27/2011

Defendants’ Response to Plaintiffs’ Motion
for Clarification or Order (District Court Case

14

2690-2693

vii
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Nos.: A533273 and A554970)

04/27/2011

Defendants’ Response to Plaintiffs’ Motion
for Clarification or Order — Exhibit A
National Private Truck Council, Inc., et al. v.
Oklahoma Tax Commission, et al, United
States Supreme Court Decision

14

2694-2704

04/27/2011

Defendants’ Response to Plaintiffs’ Motion
for Clarification or Order — Exhibit B
Excerpts of Reply to Plaintiffs’ Opposition to
Defendants’ Motion for Partial Summary
Judgment and Motion to Dismiss

14

2705-2711

04/27/2011

Defendants’ Response to Plaintiffs’ Motion
for Clarification or Order — Exhibit C
Email from Doerr to Shafer and Brown re:
Orders — Sent March 25, 2011

14

2712-2713

05/28/2010

Discovery Commissioner’s Report and
Recommendations (05/19/2010) (District
Court Case Nos.: A533273)

1680-1685

12/09/2010

First Amended Complaint

10

1844-1860

12/09/2010

First Amended Complaint - Exhibit 1
Copy of the Version of Chapter 368A adopted
in 2003

10

1861-1904

12/09/2010

First Amended Complaint - Exhibit 2
Current Codified Version of Chapter 368A

11

1905-1937

12/09/2010

First Amended Complaint - Exhibit 3
Nevada Administrative Code Chapter
368A.010 through 368.540

11

1938-1984

12/09/2010

First Amended Complaint - Exhibit 4
Nevada Tax Commission’s Order Denying
Appeal — October 12, 2007

11

1985-1987

06/17/2009

Minute Order

759-760

04/08/2011

Minute Order

14

2643-2644

04/08/2011

Minute Order (District Court Case No.:
A533273)

14

2641-2642

09/17/2008

Motion for Summary Judgment (District Court
Case No. A533273)

492-509

09/17/2008

Motion for Summary Judgment (A533273) —
Exhibit A

510-512

viii




Filing Date

Description

Vol.

Page

Excerpts of Assembly Committee on
Commerce and Law meeting of April 13, 2005

09/30/2009

Motion to Compel Discovery of Defendants
(District Court Case No.: A533273)

783-806

09/30/2009

Motion to Compel (A533727) - Exhibit 1
Plaintiffs’ First Set of Interrogatories to
Defendants

807-819

09/30/2009

Motion to Compel (A533727) - Exhibit 2
Plaintiffs’ First Request for the Production of
Documents and Things to Defendants

820-831

09/30/2009

Motion to Compel (A533727) - Exhibit 3
Responses to Plaintiffs’ First Set of
Interrogatories

832-857

09/30/2009

Motion to Compel (A533727) - Exhibit 4a
Responses to Plaintiffs’ First Request for the
Production of Documents and Things

858-921

09/30/2009

Motion to Compel (A533727) - Exhibit 4b
Responses to Plaintiffs’ First Request for the
Production of Documents and Things

922-991

09/30/2009

Motion to Compel (A533727) - Exhibit 4c
Responses to Plaintiffs’ First Request for the
Production of Documents and Things

992-1064

09/30/2009

Motion to Compel (A533727) - Exhibit 5
Affidavit of Matthew J. Hoffer

1065-1066

09/30/2009

Motion to Compel (A533727) - Exhibit 6
LET Return Forms — Non-Gaming Facilities

1067-1073

04/18/2008

Motion to Dismiss (District Court Case No.
A533273)

317-328

04/25/2011

Motion to Reconsider and Clarify Order
(District Court Case Nos.: A533273 and
A554970)

14

2659-2667

04/25/2011

Motion to Reconsider and Clarify Order —
Exhibit 1
Order Signed April 5, 2011

14

2668-2671

04/25/2011

Motion to Reconsider and Clarify Order —
Exhibit 2
Excerpts Verified Amended Complaint

14

2672-2681

04/25/2011

Motion to Reconsider and Clarify Order —

14

2682-2685

ix
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Vol.

Page

Exhibit 3
Excerpts of Department’s Motion for Partial
Summary Judgment

04/25/2011

Motion to Reconsider and Clarify Order —
Exhibit 4

Excerpts of Plaintiffs’ Opposition to
Department’s Motion for Partial Summary
Judgment

14

2686-2689

01/25/2011

Nevada Department of Taxation’s Motion for
Partial Summary Judgment on the Plaintiffs’
Claims for Refund and Motion to Dismiss the
as Applied Challenge to the Live
Entertainment Tax and the Claims for
Damages Pursuant to 42 U.S.C. 1983 (District
Court Case Nos. A533273 and A554970)

11

2057-2084

01/25/2011

Nevada Department of Taxation’s Motion for
Partial Summary Judgment — Exhibit A
Department of Taxation’s Finding of Facts and
Conclusion of Law letter dated October 12,
2007

11

2085-2086

01/25/2011

Nevada Department of Taxation’s Motion for
Partial Summary Judgment — Exhibit B
Order Denying Motion for Preliminary
Injunction without Prejudice dated January 3,
2011

11

2087-2089

01/25/2011

Nevada Department of Taxation’s Motion for
Partial Summary Judgment — Exhibit C
Memo to Assemblyman Bernie Anderson
from Norm Azevedo, Sr. Deputy Attorney
General dated May 7, 1999

11

2090-2094

01/25/2011

Nevada Department of Taxation’s Motion for
Partial Summary Judgment — Exhibit D
Senate Committee on Taxation March 23,
1999 Page 10-12 Transcript

11

2095-2098

01/25/2011

Nevada Department of Taxation’s Motion for
Partial Summary Judgment — Exhibit E
Senate Bill No. 362 Assembly Committee on
Taxation Hearing: May 6, 1999

11

2099-2104

X




Filing Date

Description

Vol.

Page

01/25/2011

Nevada Department of Taxation’s Motion for
Partial Summary Judgment — Exhibit F
Southern California Edison vs. State of
Nevada, District Court of Nevada, Order to
Proceed as Petition for Judicial Review

11

2105-2110

01/25/2011

Nevada Department of Taxation’s Motion for
Partial Summary Judgment — Exhibit G
Southern California Edison vs. State of
Nevada, Nevada Supreme Court, State of
Nevada’s Amicus Curiae Brief

12

2111-2133

07/18/2011

Nevada Department of Taxation’s Motion for
Partial Summary Judgment on the Plaintiffs’
Claims for Refund and Motion to Dismiss the
as Applied Challenge to the Live
Entertainment Tax and the Claims for
Damages Pursuant to 42 U.S.C. 1983 and to
Dismiss Case 2 for Failure to File a Petition
for Judicial Review or Alternatively for an
Order that Case 2 Proceed as a Judicial
Review (District Court Case Nos.: A533273
and A554970)

15

2824-2856

07/18/2011

Nevada Department of Taxation’s Motion for
Partial Summary Judgment — Exhibit A
Nevada Department of Taxation’s Findings of
Fact and Conclusion of Law letter dated
October 12, 2007

15

2857-2859

07/18/2011

Nevada Department of Taxation’s Motion for
Partial Summary Judgment — Exhibit B
Order Denying Motion for Preliminary
Injunction Without Prejudice

15

2860-2862

07/18/2011

Nevada Department of Taxation’s Motion for
Partial Summary Judgment — Exhibit C
Memo to Assemblyman Bernie Anderson
from Norm Azevedo, Sr. Deputy Attorney
General — Date May 7, 1999

15

2863-2867

07/18/2011

Nevada Department of Taxation’s Motion for
Partial Summary Judgment — Exhibit D
Excerpts of Senate Committee on Taxation

15

2868-2871

Xi




Filing Date

Description

Vol.

Page

Hearing of March 23, 1999

07/18/2011

Nevada Department of Taxation’s Motion for
Partial Summary Judgment — Exhibit E
Senate Bill No. 362 Assembly Committee on
Taxation Hearing: May 6, 1999

15

2872-2877

07/18/2011

Nevada Department of Taxation’s Motion for
Partial Summary Judgment — Exhibit F
Southern California Edison v. State of Nevada,
District Court of Nevada, Order to Proceed as
Petition for Judicial Review

15

2878-2883

07/18/2011

Nevada Department of Taxation’s Motion for
Partial Summary Judgment — Exhibit G
Southern California Edison v. State of Nevada,
Nevada Supreme Court, Nevada’s Amicus
Curiae Brief

15

2884-2906

07/18/2011

Nevada Department of Taxation’s Motion for
Partial Summary Judgment — Exhibit H

State of Nevada, et al v. The Eighth Judicial
District of Nevada, et al, Nevada Supreme
Court, Order Granting Petition for Writ of
Mandamus

15

2907-2910

07/18/2011

Nevada Department of Taxation’s Motion for
Partial Summary Judgment — Exhibit |

State of Nevada, et al v. The Second Judicial
District of Nevada, et al, Nevada Supreme
Court, Order Granting Petition for Writ of
Mandamus

15

2911-2916

03/18/2010

Nevada Department of Taxation’s Opposition
to Plaintiff’s Objection to the Discovery
Commissioner’s Report and Recommendation
Regarding Plaintiffs’ Motion to Compel
Discovery of Defendants and Counter Motion
to Strike (District Court Case No.: A533273)

1549-1580

03/18/2010

Nevada Department of Taxation’s Opposition
to Plaintiff’s Objection to the Discovery
Commissioner’s Report and Recommendation
(A533273) — Exhibit A

Index and Privilege Log

1581-1585

xii




Filing Date

Description

Vol.

Page

03/18/2010

Nevada Department of Taxation’s Opposition
to Plaintiff’s Objection to the Discovery
Commissioner’s Report and Recommendation
(A533273) — Exhibit B

Report and Recommendation

1586-1592

03/18/2010

Nevada Department of Taxation’s Opposition
to Plaintiff’s Objection to the Discovery
Commissioner’s Report and Recommendation
(A533273) — Exhibit C

Governor’s Budget and Annual Report 2007

1593-1598

03/18/2010

Nevada Department of Taxation’s Opposition
to Plaintiff’s Objection to the Discovery
Commissioner’s Report and Recommendation
(A533273) — Exhibit D

Exhibit O to the Production of Documents

1599-1601

03/18/2010

Nevada Department of Taxation’s Opposition
to Plaintiff’s Objection to the Discovery
Commissioner’s Report and Recommendation
(A533273) — Exhibit E

Affidavit of Blake Doerr

1602-1605

05/18/2010

Nevada Department of Taxation’s Opposition
to Plaintiff’s Objection to The Discovery
Commissioner’s Report and Recommendation
Regarding Plaintiffs’ Motion to Compel
Discovery of Defendants and Counter Motion
to Strike (Without Exhibits) (District Court
Case Nos.: A533273)

1648-1679

11/28/2011

Notice of Appeal

20

3895-3904

01/09/2012

Notice of Appeal (Case No. 06A533273)

21

3977-3979

01/09/2012

Notice of Appeal (Case No. 06A533273)
(Filed into District Court Case No.: A533273)

21

3974-3976

11/28/2011

Notice of Appeal (Entered into District Court
Case No.: A533273)

20

3885-3894

12/19/2011

Notice of Entry of Amended Order (District
Court Case Nos.: A533273 and A554970)

20

3957-3963

04/10/2007

Notice of Entry of Order — 04/03/2007

60-70

04/29/2008

Notice of Entry of Order — 04/23/2008

N

331-334

05/15/2009

Notice of Entry of Order — 05/11/2009

751-757

Xiii




Filing Date
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Vol.

Page

05/15/2009

Notice of Entry of Order — 05/11/2009
(District Court Case No.: A533273)

745-750

11/02/2011

Notice of Entry of Order — 11/01/2011
(District Court Case Nos.: A533273 and
A554970)

20

3834-3840

12/22/2008

Notice of Entry of Order — 12/19/2008

D

682-687

12/22/2008

Notice of Entry of Order — 12/19/2008
(District Court Case No. A533273)

D

676-681

12/20/2011

Notice of Entry of Order — Amended Order
(District Court Case Nos.: A533273 and
A554970)

21

3964-3971

01/14/2011

Notice of Entry of Order — Order Denying
Motion for Preliminary Injunction — Entered
01/13/2011 (District Court Case Nos.
A533273 and A554970)

11

2052-2056

12/19/2011

Notice of Entry of Order — Order Denying
Plaintiffs’ Motion for Summary Judgment and
Granting Defendants’ Counter-Motion for
Summary Judgment (District Court Case Nos.:
A533273 and A554970)

20

3937-3952

06/11/2010

Notice of Entry of Order (05/19/2010)
(District Court Case Nos.: A533273)

1686-1695

04/12/2011

Notice of Entry of Order (Consolidating)
(District Court Case Nos.: A533273 and
A554970)

14

2651-2656

12/15/2010

Notice of Entry of Order (Motion for
Summary Judgment) (District Court Case No.:
A533273)

11

1992-1996

12/15/2010

Notice of Entry of Order (Motion to Dismiss)
(District Court Case No.: A533273)

11

1997-2001

04/12/2011

Notice of Entry of Order (Renewed Motion for
Preliminary Injunction) (District Court Case
Nos.: A533273 and A554970)

14

2645-2650

04/06/2011

Order (Consolidating Declaratory Relief)
(District Court Case Nos.: A533273 and
A554970)

14

2638-2640

11/01/2011

Order (Motion for Partial Summary Judgment)
(District Court Case Nos.: A533273 and

20

3830-3833

Xiv




Filing Date

Description

Vol.

Page

A554970)

04/03/2007

Order Admitting to Practice (Brad Shafer —
District Court Case No. A533273)

46-47

04/23/2008

Order Admitting to Practice (Bradley J.
Shafer)

329-330

01/05/2011

Order Denying Defendants’ Res Judicata
Claim (District Court Case Nos. A533273 and
A554970)

11

2023-2025

01/13/2011

Order Denying Motion for Preliminary
Injunction without Prejudice (District Court
Case No.: A533273)

11

2050-2051

12/10/2010

Order Denying Motion for Summary
Judgment without Prejudice (District Court
Case No.: A533273)

11

1988-1989

12/10/2010

Order Denying Motion to Dismiss without
Prejudice (District Court Case No.: A533273)

11

1990-1991

12/16/2011

Order Denying Plaintiffs’ Motion for
Summary Judgment and Granting Defendants’
Counter-Motion for Summary Judgment
(District Court Case Nos.: A533273 and
A554970)

20

3925-3936

04/06/2011

Order Denying Plaintiffs’ Renewed Motion
for Preliminary Injunction on Order
Shortening Time (District Court Case Nos.:
A533273 and A554970)

14

2635-2637

12/19/2008

Order Granting Motion to Withdraw as Local
Counsel of Record for Plaintiffs (Diana L.
Sullivan) (District Court Case No. A533273)

670-672

12/19/2008

Order Granting Motion to Withdraw as Local
Counsel of Record for Plaintiffs (Diana L.
Sullivan)

673-675

05/11/2009

Order Granting Plaintiffs’ Motion for Leave to
Amend Complaint

743-744

05/11/2009

Order Granting Plaintiffs’ Motion for Leave to
Amend Complaint (District Court Case No.:
A533273)

741-742

03/04/2009

Order Setting Civil Jury Trial

D

728-129

03/04/2009

Order Setting Civil Jury Trial (District Court

I

126-127

XV




Filing Date

Description

Vol.

Page

Case No.: A533273)

08/04/2010

Order Vacating Prior Order and Coordinating
Cases (District Court Case Nos.: A533273 and
A554970)

1699-1702

09/23/2011

Plaintiffs” Motion for Summary Judgment on
Facial Challenge, for Permanent Injunction,
and for Return of Taxes (District Court Case
Nos.: A533273 and A554970)

19

3553-3611

09/23/2011

Plaintiffs’ Motion for Summary Judgment —
Exhibit 1

Copy of the Version of Chapter 368A adopted
in 2003

19

3612-3627

09/23/2011

Plaintiffs” Motion for Summary Judgment —
Exhibit 2
Assembly Bill No. 554

19

3628-3646

09/23/2011

Plaintiffs” Motion for Summary Judgment —
Exhibit 3
2005 Nevada Laws (S.B. 3) - Occupancy

19

3647-3667

09/23/2011

Plaintiffs’ Motion for Summary Judgment —
Exhibit 4
2007 Nevada Laws (A.B. 487) — Baseball

19

3668-3670

09/23/2011

Plaintiffs” Motion for Summary Judgment —
Exhibit 5
Current Codified Version of Chapter 368A

19

3671-3686

09/23/2011

Plaintiffs” Motion for Summary Judgment —
Exhibit 6
TN Attorney General Opinion

19

3687-3691

09/23/2011

Plaintiffs’ Motion for Summary Judgment —
Exhibit 7

United States District Court Order Dismissing
Lawsuit

19

3692-3698

09/23/2011

Plaintiffs” Motion for Summary Judgment —
Exhibit 8

United States Court of Appeals for the Ninth
Circuit Memorandum Affirming Dismissal

19

3699-3700

09/23/2011

Plaintiffs” Motion for Summary Judgment —
Exhibit 9
Redacted Sample Copy of Administrative

19

3701-3706

XVi




Filing Date

Description

Vol.

Page

Request for Refund

09/23/2011

Plaintiffs” Motion for Summary Judgment —
Exhibit 10

Sample Copy of Defendant's Denial of
Request for Refund

19

3707

09/23/2011

Plaintiffs” Motion for Summary Judgment —
Exhibit 11

Sample Copy of Department's
Acknowledgment of Appeal

19

3708

09/23/2011

Plaintiffs” Motion for Summary Judgment —
Exhibit 12

Nevada Tax Commission's Order Denying
Appeal

19

3709-3710

09/23/2011

Plaintiffs” Motion for Summary Judgment —
Exhibit 13

Department of Taxation's Responses to
Plaintiffs' First set of Interrogatories

19

3711-3735

09/23/2011

Plaintiffs” Motion for Summary Judgment —
Exhibit 14
Minutes of the Meeting on May 16, 2005

19

3736-3751

09/23/2011

Plaintiffs” Motion for Summary Judgment —
Exhibit 15
Memorandum — Analysis of Revenue Impact

19

3752-3753

09/23/2011

Plaintiffs” Motion for Summary Judgment —
Exhibit 16
LET by venue

19

3754-3756

09/23/2011

Plaintiffs” Motion for Summary Judgment —
Exhibit 17
Memorandum of November 9, 2004 - Cathy
Chambers

19

3757

09/23/2011

Plaintiffs” Motion for Summary Judgment —
Exhibit 18
Dicianno Email of April 24, 2005

19

3758

09/23/2011

Plaintiffs” Motion for Summary Judgment —
Exhibit 19

Memorandum to Bill Bible re proposed
regulations

19

3759-3760

09/23/2011

Plaintiffs’ Motion for Summary Judgment —

20

3761-3771

XVii




Filing Date

Description

Vol.

Page

Exhibit 20
Senate Committee on Taxation - April 12,
2005

09/23/2011

Plaintiffs” Motion for Summary Judgment —
Exhibit 21
Senate Committee on Taxation - June 5, 2005

20

3772-3780

09/23/2011

Plaintiffs” Motion for Summary Judgment —
Exhibit 22

Excerpts of Transcripts of Hearing before the
Nevada Tax Commission on July 9, 2007

20

3781-3783

09/23/2011

Plaintiffs’ Motion for Summary Judgment —
Exhibit 23

Excerpts of Transcript of Hearing Before the
Nevada Tax Commission on August 6, 2007

20

3784-3793

09/23/2011

Plaintiffs” Motion for Summary Judgment —
Exhibit 24
Excerpts of Defendants Answering Brief

20

3794-3802

09/23/2011

Plaintiffs” Motion for Summary Judgment —
Exhibit 25

Affidavits of Representatives of Plaintiffs
Produced Before the Tax Commission

20

3803-3810

09/23/2011

Plaintiffs” Motion for Summary Judgment —
Exhibit 26

Excerpts of Transcript of December 9, 2010,
Hearing before Judge Togliatti

20

3811-3828

03/03/2010

Plaintiffs’ Objections to the Discovery
Commissioner’s Report and Recommendation
Regarding Plaintiffs’ Motion to Compel
Discovery of Defendants (District Court Case
No.: A533273)

1248-1272

03/03/2010

Plaintiffs’ Objection to Discovery
Commissioners Report and Recommendation
(A533273) — Exhibit 1

Plaintiffs’ First Set of Interrogatories to
Defendants

1273-1285

03/03/2010

Plaintiffs” Objection to Discovery
Commissioners Report and Recommendation
(A533273) — Exhibit 2

1286-1297

XViii




Filing Date

Description

Vol.

Page

Plaintiffs’ First Request for the Production of
Documents and Things to Defendants

03/03/2010

Plaintiffs’ Objection to Discovery
Commissioners Report and Recommendation
(A533273) — Exhibit 3

Responses to Plaintiffs’ First Set of
Interrogatories

1298-1323

03/03/2010

Plaintiffs’ Objection to Discovery
Commissioners Report and Recommendation
(A533273) — Exhibit 4a

Responses to Plaintiffs’ First Request for
Production of Documents and Things

1324-1387

03/03/2010

Plaintiffs’ Objection to Discovery
Commissioners Report and Recommendation
(A533273) — Exhibit 4b

Responses to Plaintiffs’ First Request for
Production of Documents and Things

1388-1457

03/03/2010

Plaintiffs’ Objection to Discovery
Commissioners Report and Recommendation
(A533273) — Exhibit 4c

Responses to Plaintiffs’ First Request for
Production of Documents and Things

1458-1530

03/03/2010

Plaintiffs’ Objection to Discovery
Commissioners Report and Recommendation
(A533273) — Exhibit 5

Affidavit of Matthew J. Hoffer

1531-1532

03/03/2010

Plaintiffs” Objection to Discovery
Commissioners Report and Recommendation
(A533273) — Exhibit 6

Report and Recommendation of Discovery
Commissioner - 2010-02-22

1533-1539

03/03/2010

Plaintiffs’ Objection to Discovery
Commissioners Report and Recommendation
(A533273) — Exhibit 7

LET Return Forms — Non-Gaming Facilities

1540-1546

05/13/2010

Plaintiffs’ Objection to the Discovery
Commissioner’s Report and Recommendation
Regarding Plaintiffs’ Motion to Compel

1622-1647

XiX




Filing Date

Description

Vol.

Page

Discovery of Defendants (Without Exhibits)
(District Court Case Nos.: A533273)

08/15/2011

Plaintiffs” Opposition to Defendant’s
Objection to Subpoena Duces Tecum and
Subpoena, Motion to Quash Subpoenas and
Motion for Sanctions Pursuant to NRCP
45(C)(1) on Order Shortening Time (District
Court Case Nos.: A533273 and A554970)

17

3290-3305

08/15/2011

Plaintiffs” Opposition to Defendant’s
Objection to Subpoena Duces Tecum —
Exhibit 1

Email dated March 12, 2009 regarding
availability of DiCianno

17

3306-3308

08/15/2011

Plaintiffs” Opposition to Defendant’s
Objection to Subpoena Duces Tecum —
Exhibit 2

2009 Deposition Notices

17

3309-3331

08/15/2011

Plaintiffs” Opposition to Defendant’s
Objection to Subpoena Duces Tecum —
Exhibit 3

Email dated May 1, 2009 regarding
rescheduling of Depositions

17

3332-3334

08/15/2011

Plaintiffs” Opposition to Defendant’s
Objection to Subpoena Duces Tecum —
Exhibit 4

Email dated June 29, 2011 from Doerr
regarding who will be deposed

17

3335-3336

08/15/2011

Plaintiffs” Opposition to Defendant’s
Objection to Subpoena Duces Tecum —
Exhibit 5

2011 Deposition Subpoena

18

3337-3352

08/15/2011

Plaintiffs” Opposition to Defendant’s
Objection to Subpoena Duces Tecum —
Exhibit 6

Defendants’ Certificates of Service showing
facsimile

18

3353-3356

08/15/2011

Plaintiffs” Opposition to Defendant’s
Obijection to Subpoena Duces Tecum —

18

3357-3359

XX




Filing Date

Description

Vol.

Page

Exhibit 7
Plaintiffs' Certificates of Service showing
facsimile

08/15/2011

Plaintiffs” Opposition to Defendant’s
Obijection to Subpoena Duces Tecum —
Exhibit 8

Email dated August 10, 2011 forwarding info
to new email addresses

18

3360-3361

10/23/2008

Plaintiffs’ Opposition to Defendants’ Motion
for Summary Judgment (District Court Case
No. A533273)

515-566

10/23/2008

Plaintiffs’ Opposition to Defendants’ Motion
for Summary Judgment (A533273) — Exhibit 1
Affidavit of Diana L. Sullivan, ESQ.

567-572

10/23/2008

Plaintiffs” Opposition to Defendants’ Motion
for Summary Judgment (A533273) — Exhibit 2
Minutes of the Senate Committee on Taxation
Seventy-Second Session May 19, 2003

573-581

10/23/2008

Plaintiffs’ Opposition to Defendants’ Motion
for Summary Judgment (A533273) — Exhibit 3
Las Vegas Review-Journal article of May 17,
2005 entitled Live Entertainment Tax
Revisited — Constitutionality of Bill
Questioned

582-584

10/23/2008

Plaintiffs” Opposition to Defendants’ Motion
for Summary Judgment (A533273) — Exhibit 4
Texas Entertainment Association, Inc. et al. v.
Susan Combs, et al. (District Court of Travis
County, Texas — Judgment)

585-590

10/23/2008

Plaintiffs” Opposition to Defendants’ Motion
for Summary Judgment (A533273) — Exhibit 5
State of Tennessee Attorney General Opinion
No. 08-78 Legality of Privilege Tax on Entry
of Customers into Adult-Oriented
Establishments

591-596

10/23/2008

Plaintiffs” Opposition to Defendants’ Motion
for Summary Judgment (A533273) — Exhibit 6
Minutes of the Meeting of the Assembly

597-613

XXi




Filing Date

Description

Vol.

Page

Committee on Commerce and Labor Seventy-
Third Session May 16, 2005

05/09/2008

Plaintiffs’ Opposition to Defendants’ Motion
to Dismiss (District Court Case No. A533273)

335-364

05/09/2008

Plaintiffs” Opposition to Defendants’ Motion
to Dismiss (A533273) — Exhibit 1

Pooh-Bah Enterprises, Inc. v. County of Cook,
(Appellate Court of Illinois — Decision)

365-377

05/09/2008

Plaintiffs” Opposition to Defendants’ Motion

to Dismiss (A533273) — Exhibit 2

Texas Entertainment Association, Inc. et al. v.
Susan Combs, et al., (District Court of Travis
County, Texas — Judgment)

378-383

05/09/2008

Plaintiffs” Opposition to Defendants’ Motion
to Dismiss (A533273) — Exhibit 3

Deja Vu Showgirls of Las Vegas, LLC, et al. v.
Nevada Department of Taxation, et al.,
(District Court of Nevada Case No. 2:06-cv-
0480-RLH-RJJ — Order)

384-391

05/09/2008

Plaintiffs’ Opposition to Defendants’ Motion
to Dismiss (A533273) — Exhibit 4
Correspondence to Nevada Department of
Taxation from Diana Sullivan Dated February
27, 2007 (requesting refund of live
entertainment tax paid by K-Kel, Inc.)

392-398

05/09/2008

Plaintiffs” Opposition to Defendants’ Motion
to Dismiss (A533273) — Exhibit 5
Correspondence to K-Kel, Inc. from the
Nevada Department of Taxation Dated April
3, 2007 (denying request for refund)

399-400

05/09/2008

Plaintiffs’ Opposition to Defendants’ Motion
to Dismiss (A533273) — Exhibit 6

Nevada Department of Taxation’s Finding of
Facts and Conclusion of Law Dated October
12, 2007

401-403

05/09/2008

Plaintiffs” Opposition to Defendants’ Motion
to Dismiss (A533273) — Exhibit 7
Deja Vu Showgirls of Las Vegas, LLC, et al. v.

404-416

XXii




Filing Date

Description

Vol.

Page

Nevada Department of Taxation, et al.,
(District Court of Nevada Case No. 2:06-cv-
0480-RLH-RJJ - Reply to Plaintiffs’
Opposition to Motion to Dismiss)

05/09/2008

Plaintiffs” Opposition to Defendants’ Motion
to Dismiss (A533273) — Exhibit 8

Deja Vu Showgirls of Las Vegas, LLC, et al. v.
Nevada Department of Taxation, et al.,
(United States Court of Appeals for the Ninth
Circuit Docket No. 06-16634 — Appellees’
Answering Brief)

417-426

05/09/2008

Plaintiffs’ Opposition to Defendants’ Motion
to Dismiss (A533273) — Exhibit 9

Deja Vu Showgirls of Las Vegas, LLC, et al. v.
Nevada Department of Taxation, et al.,
(United States Court of Appeals for the Ninth
Circuit Docket No. 06-16634 — Appellees’
Opposition to Motion for Leave to Supplement
the Appellate Record)

427-436

05/09/2008

Plaintiffs’ Opposition to Defendants’ Motion
to Dismiss (A533273) — Exhibit 10
Correspondence from Nevada Department of
Taxation Dated March 21, 2008
(acknowledging receipt of K-Kel, Inc.’s
appeal of request for refund)

437-438

05/09/2008

Plaintiffs’ Opposition to Defendants’ Motion
to Dismiss (A533273) — Exhibit 11
Transcript Excerpts of Tax Commission
Meeting of July 9, 2007

439-442

05/09/2008

Plaintiffs’ Opposition to Defendants’ Motion
to Dismiss (A533273) — Exhibit 12

Nevada Administrative Code Chapter
368A.170

443-444

05/09/2008

Plaintiffs’ Opposition to Defendants’ Motion
to Dismiss (A533273) — Exhibit 13
Transcript Excerpts of Tax Commission
Meeting of August 6, 2007

445-455

02/22/2011

Plaintiffs” Opposition to Nevada Department

12

2189-2249

XXiii




Filing Date

Description

Vol.

Page

of Taxation’s Motion for Partial Summary
Judgment on the Plaintiffs’ Claims for Refund
and Motion to Dismiss the as Applied
Challenge to the Live Entertainment Tax and

the Claims for Damages Pursuant to 42 U.S.C.

1983 (District Court Case Nos. A533273 and
A554970)

02/22/2011

Plaintiffs’ Opposition to Nevada Department
of Taxation’s Motion for Partial Summary
Judgment — Exhibit 1

Copy of the Version of Chapter 368A adopted
in 2003

12

2250-2266

02/22/2011

Plaintiffs’ Opposition to Nevada Department
of Taxation’s Motion for Partial Summary
Judgment — Exhibit 2

Assembly Bill No. 554

12

2267-2286

02/22/2011

Plaintiffs” Opposition to Nevada Department
of Taxation’s Motion for Partial Summary
Judgment — Exhibit 3

Current Codified Version of Chapter 368A

12

2287-2303

02/22/2011

Plaintiffs” Opposition to Nevada Department
of Taxation’s Motion for Partial Summary
Judgment — Exhibit 4

Texas Decision and Statute

13

2304-2329

02/22/2011

Plaintiffs’ Opposition to Nevada Department
of Taxation’s Motion for Partial Summary
Judgment — Exhibit 5

TN Attorney General Opinion

13

2330-2335

02/22/2011

Plaintiffs’ Opposition to Nevada Department
of Taxation’s Motion for Partial Summary
Judgment — Exhibit 6

United States District Court Order Dismissing
Lawsuit

13

2336-2343

02/22/2011

Plaintiffs’ Opposition to Nevada Department
of Taxation’s Motion for Partial Summary
Judgment — Exhibit 7

United States Court of Appeals for the Ninth
Circuit Memorandum Affirming Dismissal

13

2344-2346

XXV




Filing Date

Description

Vol.

Page

02/22/2011

Plaintiffs” Opposition to Nevada Department
of Taxation’s Motion for Partial Summary
Judgment — Exhibit 8

Redacted Sample Copy of Administrative
Request for Refund

13

1347-2353

02/22/2011

Plaintiffs” Opposition to Nevada Department
of Taxation’s Motion for Partial Summary
Judgment — Exhibit 9

Sample Copy of Department’s Denial of
Request for Refund

13

2354-2355

02/22/2011

Plaintiffs” Opposition to Nevada Department
of Taxation’s Motion for Partial Summary
Judgment — Exhibit 10

Sample Copy of Department’s
Acknowledgment of Appeal

13

2356

02/22/2011

Plaintiffs” Opposition to Nevada Department
of Taxation’s Motion for Partial Summary
Judgment — Exhibit 11

Nevada Tax Commission’s Order Denying
Appeal

13

2357-2359

02/22/2011

Plaintiffs” Opposition to Nevada Department
of Taxation’s Motion for Partial Summary
Judgment — Exhibit 12

Orders of Judge Togliatti, December 2, 2010

13

2360-2364

02/22/2011

Plaintiffs’ Opposition to Nevada Department
of Taxation’s Motion for Partial Summary
Judgment — Exhibit 13

Affidavit of Bradley J. Shafer

13

2365-2367

02/22/2011

Plaintiffs’ Opposition to Nevada Department
of Taxation’s Motion for Partial Summary
Judgment — Exhibit 14

Answer and Affirmative Defenses of
Defendants in Case 2

13

2368-2379

02/22/2011

Plaintiffs’ Opposition to Nevada Department
of Taxation’s Motion for Partial Summary
Judgment — Exhibit 15

NRS 372.680 Prior to the Enactment of
Nevada Senate Bill 362

13

2380-2381

XXV




Filing Date

Description

Vol.

Page

02/22/2011

Plaintiffs” Opposition to Nevada Department
of Taxation’s Motion for Partial Summary
Judgment — Exhibit 16

Nevada Senate Bill 362

13

2382-2409

02/22/2011

Plaintiffs” Opposition to Nevada Department
of Taxation’s Motion for Partial Summary
Judgment — Exhibit 17

Excerpts of Minutes, Assemb. Comm. On
Tax’n, May 6, 1999

13

2410-2418

02/22/2011

Plaintiffs” Opposition to Nevada Department
of Taxation’s Motion for Partial Summary
Judgment — Exhibit 18

Defendants’ Reply Brief Regarding Motion to
Dismiss in Federal Case

13

2419-2431

02/22/2011

Plaintiffs” Opposition to Nevada Department
of Taxation’s Motion for Partial Summary
Judgment — Exhibit 19

Excerpts of Transcript of Hearing Before the
Nevada Tax Commission on July 9, 2007

13

2432-2435

02/22/2011

Plaintiffs” Opposition to Nevada Department
of Taxation’s Motion for Partial Summary
Judgment — Exhibit 20

N.A.C. § 368A.170

13

2435-2437

02/22/2011

Plaintiffs’ Opposition to Nevada Department
of Taxation’s Motion for Partial Summary
Judgment — Exhibit 21

Excerpts of Transcript of Hearing Before the
Nevada Tax Commission on August 6, 2007

13

2438-2448

02/22/2011

Plaintiffs’ Opposition to Nevada Department
of Taxation’s Motion for Partial Summary
Judgment — Exhibit 22

Affidavit of Representatives of Plaintiffs
Produced Before the Tax Commission

13

2449-2458

02/22/2011

Plaintiffs’ Opposition to Nevada Department
of Taxation’s Motion for Partial Summary
Judgment — Exhibit 23

Excerpts of Transcript of December 9, 2010,
Hearing before Judge Togliatti

13

2459-2477

XXVi




Filing Date

Description

Vol.

Page

02/22/2011

Plaintiffs” Opposition to Nevada Department
of Taxation’s Motion for Partial Summary
Judgment — Exhibit 24

K-Kel Plaintiffs’ Reply Brief to the Nevada
Tax Commission

13

2478-2503

08/03/2011

Plaintiffs” Opposition to Nevada Department
of Taxation’s Motion for Partial Summary
Judgment on the Plaintiffs’ Claims for Refund
and Motion to Dismiss the as Applied
Challenge to the Live Entertainment Tax and

the Claims for Damages Pursuant to 42 U.S.C.

1983 and to Dismiss Case 2 for Failure to File
a Petition for Judicial Review or Alternatively
for an order that Case 2 Proceed as Judicial
Review (District Court Case Nos.: A533273
and A554970)

16

2917-2970

08/03/2011

Plaintiffs” Opposition to Nevada Department
of Taxation’s Motion for Partial Summary
Judgment — Exhibit 1

Copy of the Version of Chapter 368A adopted
in 2003

16

2971-2986

08/03/2011

Plaintiffs” Opposition to Nevada Department
of Taxation’s Motion for Partial Summary
Judgment — Exhibit 2

Department of Taxation’s Finding of Fact and
Conclusion of Law (Ruling) — October 12,
2007

16

2987-2988

08/03/2011

Plaintiffs” Opposition to Nevada Department
of Taxation’s Motion for Partial Summary
Judgment — Exhibit 3

Assembly Bill No. 554

16

2989-3007

08/03/2011

Plaintiffs” Opposition to Nevada Department
of Taxation’s Motion for Partial Summary
Judgment — Exhibit 4

Department of Taxation’s Acknowledgement
Letter of the Notice of Appeal re: Deja Vu
Showgirls of Las Vegas, LLC

16

3008

08/03/2011

Plaintiffs” Opposition to Nevada Department

16

3009-3010

XXVii




Filing Date

Description

Vol.

Page

of Taxation’s Motion for Partial Summary
Judgment — Exhibit 5

Department’s Letter re: De Novo Trial (Dena
C. James, Administrative Law Judge) May 29,
2009

08/03/2011

Plaintiffs” Opposition to Nevada Department
of Taxation’s Motion for Partial Summary
Judgment — Exhibit 6

Southern California Edison - Order Denying
Motion to Dismiss

16

3010-3013

08/03/2011

Plaintiffs” Opposition to Nevada Department
of Taxation’s Motion for Partial Summary
Judgment — Exhibit 7

United States District Court Order Dismissing
Lawsuit

16

3014-3017

08/03/2011

Plaintiffs” Opposition to Nevada Department
of Taxation’s Motion for Partial Summary
Judgment — Exhibit 8

Department of Taxation’s Motion to Dismiss
(Federal Lawsuit)

16

3018-3029

08/03/2011

Plaintiffs” Opposition to Nevada Department
of Taxation’s Motion for Partial Summary
Judgment — Exhibit 9

Department of Taxations’ Response regarding
Motion to Dismiss (Federal Lawsuit)

16

3030-3041

08/03/2011

Plaintiffs” Opposition to Nevada Department
of Taxation’s Motion for Partial Summary
Judgment — Exhibit 10

Appellees' Answering Brief - 2007-01-05

16

3042-3078

08/03/2011

Plaintiffs’ Opposition to Nevada Department
of Taxation’s Motion for Partial Summary
Judgment — Exhibit 11

Appellees' Opposition to Motion for Leave to
Supplement the Appellant Record - April 23,
3008

16

3079-3127

08/03/2011

Plaintiffs” Opposition to Nevada Department
of Taxation’s Motion for Partial Summary
Judgment — Exhibit 12

17

3128-3156

XXViii




Filing Date

Description

Vol.

Page

Defendants' Discovery Requests to Plaintiffs

08/03/2011

Plaintiffs’ Opposition to Nevada Department
of Taxation’s Motion for Partial Summary
Judgment — Exhibit 13

Southern California Edison Letter - 11-17-
2003

17

3157-3159

08/03/2011

Plaintiffs’ Opposition to Nevada Department
of Taxation’s Motion for Partial Summary
Judgment — Exhibit 14

Excerpts of Transcripts of Hearing before the
Nevada tax Commission on July 9, 2007

17

3160-3162

08/03/2011

Plaintiffs’ Opposition to Nevada Department
of Taxation’s Motion for Partial Summary
Judgment — Exhibit 15

Excerpts of Transcript hearing before the
Nevada Tax Commission on 8-6-2007

17

3163-3172

08/03/2011

Plaintiffs’ Opposition to Nevada Department
of Taxation’s Motion for Partial Summary
Judgment — Exhibit 16

Affidavits of Representatives of Plaintiffs
Produced before the Tax Commission

17

3173-3180

08/03/2011

Plaintiffs’ Opposition to Nevada Department
of Taxation’s Motion for Partial Summary
Judgment — Exhibit 17

Excerpts of Transcript of December 9, 2010,
Hearing before Judge Togliatti

17

3181-3198

11/05/2009

Plaintiffs’ Reply to Defendants’ Opposition to
Motion to Compel Discovery of Defendants
and Plaintiffs” Opposition to Defendants’
Counter Motion to Strike (District Court Case
No.: A533273)

1218-1235

11/05/2009

Plaintiffs’ Reply to Defendants’ Opposition to
Motion to Compel Discovery (A533273) —
Exhibit 1

Affidavit of Matthew J. Hoffer

1236-1242

06/20/2011

Plaintiffs’ Supplemental Brief in Reply to
Defendants’ Supplemental Response to
Plaintiffs’ Motion for Clarification of Order

15

2778-2804

XXiX




Filing Date

Description

Vol.

Page

(Without Exhibits) (District Court Case Nos.:
A533273 and A554970)

07/01/2011

Plaintiffs’ Supplemental Brief in Reply to
Defendants’ Supplemental Response to
Plaintiffs’ Motion for Clarification of Order
(District Court Case Nos.: A533273 and
A554970)

15

2815-2823

03/11/2011

Plaintiffs” Supplemental Filing in Opposition
to Nevada Department of Taxation’s Motion
for Partial Summary Judgment on the
Plaintiffs’ Claims for Refund and Motion to
Dismiss the as Applied Challenge to the Live
Entertainment Tax and the Claims for
Damages Pursuant to 42 U.S.C. 1983 (District
Court Case Nos. A533273 and A554970)

14

2531-2533

03/11/2011

Plaintiffs’ Supplemental Filing in Opposition
to Nevada Department of Taxation’s Motion
for Partial Summary Judgment — Exhibit 1
State of Nevada v. Newmont Gold Company,
District Court of Nevada, Notice of Entry of
Order and Order (Motion to Dismiss)

14

2534-2540

03/11/2011

Plaintiffs” Supplemental Filing in Opposition
to Nevada Department of Taxation’s Motion
for Partial Summary Judgment — Exhibit 2
John Lohse, DDS, et al v. State of Nevada,
District Court of Nevada, Findings of Fact,
Conclusions of Law and Judgment

14

2541-2547

03/11/2011

Plaintiffs” Supplemental Filing in Opposition
to Nevada Department of Taxation’s Motion
for Partial Summary Judgment — Exhibit 3
Affidavit of Norman J. Azevedo

14

2548-2551

03/11/2011

Plaintiffs’ Supplemental Filing in Opposition
to Nevada Department of Taxation’s Motion
for Partial Summary Judgment — Exhibit 4
Southern California Edison v. State of Nevada,
District Court of Nevada, Order Denying
Defendant’s Motion to Dismiss

14

2552-2555

03/05/2010

Receipt of Copy (Pope’s Receipt of Plaintiffs’

1547-1548

XXX




Filing Date

Description

Vol.

Page

Objection to Discovery Commissioner’s
Report and Recommendation) (District Court
Case No.: A533273)

03/07/2011

Reply to Plaintiffs’ Opposition to Defendants’
Motion for Partial Summary Judgment and
Motion to Dismiss (District Court Case Nos.
A533273 and A554970)

14

2506-2530

12/02/2008

Scheduling Order

D

664-666

12/02/2008

Scheduling Order (District Court Case No.
A533273)

D

661-663

12/01/2009

Second Amended Order Setting Civil Non-
Jury Trial

1246-1247

12/01/2009

Second Amended Order Setting Civil Non-
Jury Trial (District Court Case No.: A533273)

1244-1245

04/26/2010

Second Amended Order Setting Non-Jury
Civil Trial

1614-1615

06/23/2011

Second Supplement to Defendants’ Response
to Plaintiffs’ Motion for Clarification of Order
(District Court Case Nos.: A533273 and
A554970)

15

2805-2812

09/28/2009

Stipulation and Order for Extension of Time to
Complete Discovery and to Continue Trial
(Second Request) (District Court Case No.:
A533273)

713-777

09/28/2009

Stipulation and Order for Extension of Time to
Complete Discovery and to Continue Trial
(Second Request)

778-782

03/24/2010

Stipulation and Order for Extension of Time to
Complete Discovery (Third Request) (District
Court Case No.: A533273)

1606-1611

04/27/2010

Stipulation and Order for Extension of Time to
Complete Discovery (Third Request)

1616-1621

01/09/2007

Summons — Michelle Jacobs (District Court
Case No.: A533273)

34-36

04/09/2007

Summons — Nevada Attorney General
(District Court Case No.: A533273)

48-51

01/29/2008

Summons — Nevada Department of Taxation

281-282

01/29/2008

Summons — Nevada Department of Taxation —

275-276
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Attorney General

01/09/2007

Summons — Nevada Department of Taxation
(District Court Case No.: A533273)

37-39

01/29/2008

Summons — Nevada State Board of Examiners

277-278

01/09/2007

Summons — Nevada State Board of Examiners
(District Court Case No.: A533273)

43-45

01/29/2008

Summons — Nevada Tax Commission

279-280

01/09/2007

Summons — Nevada Tax Commission (District
Court Case No.: A533273)

40-42

05/26/2011

Supplement to Defendants’ Response to
Plaintiffs’ Motion for Clarification of Order
(District Court Case Nos.: A533273 and
A554970)

15

2758-2760

05/26/2011

Supplement to Defendants’ Response to
Plaintiffs’ Motion for Clarification — Exhibit A
Southern California Edison - Nevada Supreme
Court Opinion (May 26, 2011)

15

2761-2776

04/29/2011

Supplement to Motion to Reconsider and to
Clarify Order (District Court Case Nos.:
A533273 and A554970)

15

2714-2718

04/29/2011

Supplement to Motion to Reconsider and to
Clarify Order — Exhibit 1
Transcript of Hearing Held March 15, 2011

15

1719-2751

04/01/2010

Third Amended Order Setting Non-Jury Civil
Trial (District Court Case Nos.: A533273)

1612-1613

11/13/2008

Transcript — Defendant’s Motion for Summary
Judgment — Entered 01/13/2012 (District
Court Case No. A533273)

616-660

07/31/2008

Transcript — Defendants Department of
Taxation, Nevada Tax Commission, and
Nevada State Board of Examiners’ Motion to
Dismiss/and Motion for Preliminary
Injunction — Entered 08/13/2008 (District
Court Case No. A533273)

457-490

08/23/2011

Transcript — Hearing on Defendant’s Motion
for Partial Summary — Entered 10/24/2011
(District Court Case No.: A533273)

18

3519-3550

11/08/2011

Transcript — Hearing on Defendant’s Motion

20

3844-3869

XXXl
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for Partial Summary Judgment — Entered
12/14/2011 (District Court Case No.:
A533273)

03/15/2011

Transcript — Hearing on Motions — Entered
04/13/2011 (District Court Case No.:
A533273)

14

2560-2591

12/28/2010

Transcript — Matters/Request of Court —
Entered 01/13/2012 (District Court Case Nos.
A533273 and A554970)

11

2002-2018

12/09/2010

Transcript - Plaintiff’s Motion for Preliminary
Injunction/Separation of Powers Issue,
Discovery Issues; and Trial Scheduling Issues
— Entered 02/25/2011 (District Court Case
Nos.: A533273 and A554970)

10

1778-1843

08/12/2010

Transcript - Plaintiffs” Objection to the
Discovery Commissioner’s Report and
Recommendation Regarding Plaintiffs’
Motion to Compel Discovery of Defendant /
Nevada Department of Taxation’s Opposition
to Plaintiff’s Objection to the Discovery
Commissioner’s Report and Recommendation
Re: Plaintiffs’ Motion to Compel Discovery of
Defendants and Counter Motion to Strike —
Entered 01/13/2012 (District Court Case No.:
A533273)

10

1706-1769

01/13/2011

Transcript — Request of Court (Transferring
Case to Judge Gonzalez) — Entered 02/25/2011
(District Court Case Nos. A533273 and
A554970)

11

2026-2045

02/10/2011

Transcript — Status Check — Entered
02/22/2011

12

2138-2188

05/15/2007

Verification of D. Westwood (District Court
Case No.: A533273)

109-111

05/15/2007

Verification of D.l. Food & Beverage (District
Court Case No.: A533273)

121-123

05/15/2007

Verification of Daja VVu Showgirls (District
Court Case No.: A533273)

106-108

05/15/2007

Verification of Don Krontz (District Court

118-120
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Case No.: A533273)

05/15/2007 | Verification of K-Kel (District Court Case 1 124-126
No.: A533273)

05/15/2007 | Verification of Olympus Garden (District 1 112-114
Court Case No.: A533273)

05/15/2007 | Verification of Shac (District Court Case No.: |1 115-117
A533273)

05/15/2007 | Verification of the Power Company (District |1 103-105
Court Case No.: A533273)

01/28/2009 | Verified Amended Complaint (A533273) — 4 704-720
Exhibit 1
Chapter 368A

01/28/2009 | Verified Amended Complaint for Declaratory | 4 689-703
and Injunctive Relief, Damages, and Attorney
Fees and Costs (District Court Case No.:
A533273)

12/19/2006 | Verified Complaint (A533273) Exhibit A 1 17-33
Chapter 368A

12/19/2006 | Verified Complaint for Declaratory and 1 1-16

Injunctive Relief, Damages, and Attorney Fees
and Costs (District Court Case No.: A533273)
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=8
Court of Appeals of Texas,
Austin,
Susan COMBS, Comptroller of Public Accounts of
the State of Texas, and Greg Abbott, Attorney General
of the State of Texas, Appellants

' V.
TEXAS ENTERTAINMENT ASSOCIATION,
INC. and Kerpod, Inc., Appellees.

No. 03-08-00213-CV.
June 5, 2009,

Background: Sexuslly oriented business and an as-
sociation representing the interests of sexually
oriented businesses brought action for declaratory and
injunctive relief, challenging constitutionality of tax
imposed on businesses that offer live, nude enter-
tatnment in the presence of alcohol. The 345th Judicial
District Court, Travis County, Scott H. Jenkins, J.,
found tax imconstitutional under the First Amendment
and enjoined the Comptroller of Public Accounts from
collecting or assessing the tax. Comptroller and At-
tomey General appealed.

Holdings: The Court of Appeals, Diane M. Henson,
J., held that:

{1) tax was based on the content of expressive con-
duct, and thus was subject to strict scrutiny;

(2) aseociation was not precluded on the basis of so-
vereign immunity from bringing declaratory action
challenging constitutionality of tax; and

(3) request for declaratory judgment was not a re-
dundant remedy, even though tax code permitted
taxpayers 0 seek a return of taxes paid under protest
and an injunction prohibiting the assessment or col-
lection of a tax.

Affirmed.

1. Woodfin Jones, C.J., concurred and filed opi-
nion,

David Puryear, J., disscnted and filed opinion.

West Headnotes

Page 1

[1] Constitutional Law 92 €=1559

92 Constitutional Law
2XVINl Freedom of Speech, Expression, and
Press '
92X VIII(A) In General _
92XVII{A)3 Particnlar Issues and Appli-
cations in General
92k1559 k. Offensive, Vulgar, Abusive,
or Insulting Speech. Most Cited Cases

The fact that constitutionally protected speech
may be offemsive to some does not justify its sup-
pression; in fact, it is in those instances where pro-
tected speech grates most unpleasantly against the
sensibilities that judicial vigilance must be at its
height. (Per Diane M, Henson, J., with one Justice

concurring in judgment.} U.S.C A. Const. Amend. 1.

2] Constitutional Law 92 €~1517

92 Comstitutional Law
92XVIIl Freedom of Speech, Expression, and
Press
RXVIT(A) In General
92XVII{AY In General
92k1516 Content-Based Regulations or
Restrictions

92k1517 k. In General. Most Cited

Cases
Constitutional Law 92 €521518

92 Constitutional Law

92X VIl Freedom of Speech, Expression, and
Press

92XVIII(A) In General
92XVIIT{A)] In General
92k1516 Content-Based Regulations or
Restrictions :
92ki5]8 k. Strict or Exacting Scru-

tiny; Compelling Interest Test. Most Cited Cases

Content-based restrictions on speech arc pre-
sumptively invalid and subject to strict scrutiny, (Per
Dianc M. Henson, J., with one justice concurring in
judgment.) U.S.C.A. Const. Amend. 1.
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13] Constitutional Law 92 €=1053

92 Constitutional Laws
92V Constitutionai Rights in Genera]
92VIKA) In Genera!
92k1053 k. Strict or Heightened Scrutiny;

Compelling Interest. Most Cited Caseg

Inorderto withstand striot scrutiny, a statute must

4] Constitutionat Law 97 €21512

92 Constitutiona] Law
92XV Freedom of Speech, Expression, and
]

92XVTII(A) In General
92XVII(A) In General
52k1511 Content-Neutral Regulations
or Restrictiong
92k1512 k. In General. Most Cited

Preg

Cases

Constitutional Law 97 €&=21514

92 Constitutional Law
92XVIIl Freedom of Speech, Expression, and

Press
2XVIINA) In General
2XVIN(A)] In General
92k1511 Content-Neutral Regulations
or Restrictions
92k1514 k Narrow Tailoring Re-
quirement; Relationship to Governmental Interest,

Most Cited Cases

A content-neutral Testriction on speech with-
stands intermediate scrutiny if the conduct itse]f may
constitutionally he regulated, if the regulation js nar-
rowly drawn to further a substantial governmental
interest, and if the interest is unrelated to the suppres-
sion of free speech, (Per Diane M. Henson, J., with
one justice concurring in judgment) US.C.A.
Const. Amend. 1.

I5] Constitutional Law 92 €151,

Page 2

92 Constitutional Law
22XVII Freedom of Speech, Expression, and
Presg
2XVIIKA) In General
92XVIII!&!1 In General

32kl1511 Content-Neutry| Regulationg
or Restrictions

92k1512 k. In General. Mpgt Cited

Cases
Constitntional Law 92 %1513

92 Constitutional Law
92XVII Freedom of Speech, Expression, and

Press
92XVIII[A1 In General

92XVII(A)! In Genera]

92k1511 Content-Nentra] Regulations
or Restrictions

92k1513 k. Governmenta] Disa-
Breement with Message Conveyed. Most Cited Caseg

Constitutional Law 97 &=1517

92 Constitutional Law
92XVIIL Freedom of Speech, Expression, and

Press
N2XVIH(A) In General
. R2XVIII(AYM In General

92k1516 Content-Based Regulations or
Restrictions
92k1517 k. In General. Most Cited
Cases

As a general rule, laws that by their terms djs-
tinguish favored speech from disfavored speech on the
basis of the ideas or views expressed are con-

views expressed are in most instances content-neutral;
the principai inquiry in determining content neutrality
is whether the government has adopted a regulation of
speech because of disagreement with the message it
conveys. (Per Diane M. Henson, J., with one Justice

concurring in judgment.) US.C.A. Const. Amend. 1,

[6] Constitutional Law 92 €=1517

92 Constitutional Law
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92XVIII Freedom of Speech, Expression, and
Press
92XVIII{A) In General
92XV A In General
92k1516 Content-Based Reguiations or
Restrictions
92k1517 k. In General. Most Cited

Cases

Rules are generally considered content-based, for
purposes of analysis under the First Amendment,
when the regulating party must examine the speech to
determine if the restriction applies. (Per Diane M.
Henson, J., with one justice concurring in judgment.)
U.S.C.A Const Amend, |,

[7] Constitutional Law 92 €=2201

92 Constitutional Law
92X VIl Freedom of Speech, Expression, and
Press
92X VIII(Y) Sexual Expression
92k2201 k. Nude Dancing in General. Most
Cited Cases

While nude dancing falls only within the outer
ambit of the First Amendment's protection, it is nev-
. ertheless protected as expressive conduct. (Per Diane
M. Henson, J., with one justice concurring in judg-
ment.) U.S.C. A, Const Amend. |.

8] Constitutional Law 92 €=1572

92 Constitutional Law
92XVIIl Freedom of Speech, Expression, and
Press
R2XVII(A) In General
92XVIHI{A}3 Particular Issues and Appli-
cafions in General
92k1572 k Taxation. Most Cited Cases

A tax based on the content of speech does not
become more constitutional under the First Amend-
ment becanse it is a small tax, (Per Diane M. Henson,

J., with one justice concurring in judgment.) US C.A.
Const. Amend, 1.

I9] Constitutional Law 92 €%21572

92 Constitutional Law

Page 3

92XVIIl Freedom of Speech, Expression, and
Press

92X VIIKLA) In General
92XVIII(A)3 Particular Issues and Appli-

cations in General
92k1572 k. Taxation. Most Cited Cases

Differential taxation of First Amendment speak-
ers is constitutionally suspect when it threatens to
suppress the expression of particular ideas or view-
points. (Per Diane M. Henson, I, with one justice

concurring in judgment.) U.S.C.A Const. Amend. 1.

[10] Constitutional Law 92 €521572

92 Constitutiona] Law
92XVIN Freedom of Speech, Expression, and
Press
92XVII{A) In General
92XVIII{A)3 Particular Issues and Appli-
cations in General

92k1572 k. Taxation. Most Cited Cases

A tax is constitutionally suspect under the First
Amendment if it targets a small group of speakers; the
fear is censorship of particular ideas or viewpoints.
(Per Diane M. Henson, J., with one Justice concurring

in judgment.} U.S.C.A. Const. Amend. 1.

[11] Constitutional Law 92 €=51572

92 Constitutional Law
92XVINI Freedom of Spesch, Expression, and
Press
92XVIII{A) In General
2XVIIA)3 Particular Issues and Appli-
cations in General
92k 1572 k. Taxation. Most Cited Cases

A tax will irigger heightened scrutiny under the
First Amendment if it discriminates on the basis of the
conient of taxpayer speech, (Per Diane M. Henson, J.,
with one justice concurring in Jjudgment) US.C A

[12] Constitutionzl Law 92 €~1572
92 Constitutional Law

92XVUI Freedom of Speech, Expression, and
Press
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92X VIII(A) In General
92XVIII(A)3 Particular Issues and Appli-
cations in General

92k1572 k. Taxation. Most Cited Cases

A selective taxation scheme in which an entity's
tax status depends entirely on the content of jts speech
is particularly repugnant to First Amendment prin-
ciples. (Per Diane M. Henson, J., with one justice
concurring in judgment.) U.8.C.A Congt Amend. 1.

113] Constitutional Law 92 €==1572

92 Constituticnal Law
92XVIII Freedom of Speech, Expression, and
Press
92XVIII{A} In General
22XVII(A)3 Particular Issues and Appli-
cations in General
92k1572 k. Taxation. Most Cited Cases

Diifferential taxation based on content is subject to
strict scrutiny under the First Amendment. (Per Diane
M. Henson, J., with one justice concurring in judg-
ment,) U.S.C.A Const. Amend. 1.

[14] Constitutional Law 92 €~1572

92 Constitutional Law
92XVIIL Freedom of Speech, Expression, and
Press
92X VIII(A) In General
92XVIII{A)3 Particular Issues and Apph-
cations in General
92k1572 k. Taxation. Most Cited Cases

A taxing statute is content-based, for purposes of
analysis under the First Amendment, if it singles out
income derived from expressive activity for a burden
the State places on no other income, and it is directed
only at works with a specified content. (Per Diane M.
Henson, J., with one justice concurring in judgment.)
US.CA Const.Amend. 1.

[15] Constitutional Law 92 €=1572

92 Constitutional Law
932XVIII Freedom of Speech, Expression, and
Press
92XVTII(A) In General

e © 201 1 Thomson Reuters, No Claim to'Orig. US Gov. Works.

'Appellants' Appendix

Page 4

S2XVII(A)3 Particular Issues and Appli-
cations in Genergl

92k1572 k. Taxation. Most Cited Cases

Where taxing authorities must necessarily ex-
amine the content of the message that is conveyed,
such official scrutiny of the content of publications as
the basis for imposing a tax is entirely incompatible
with the First Amendment. (Per Diane M. Henson, J.,
with one justice concurring in Jjudgment.) US.C.A.
Const Amend. 1.

116] Constitutional Law 92 €=2239

92 Constitutional Law
92XV Freedom of Speech, Expression, and
Press
92XVIINY) Sexual Expression
92k2236 Intoxicating Liquors
92k223% k. Nudity in General. Most
Cited Cases

Tax imposed on businesses offering live, nude
entertainment in the presence of alcohol was based on
the content of expressive conduct, and thus was sub-
ject to strict scrutiny under the First Amendment, even
though tax was directed at reducing the secondary
effects of sexually oriented businesses, and a sexually
oriented business owner could avoid the tax by
choosing not to allow the consumption of alcohol on
the premises; thus, in light of concession by
Comptroller of Public Accounts and the Attorney
General that tax could not survive strict scrutiny, tax
was unconstitutional under the First Amendment, {Per
Diane M. Henson, ., with one justice concurting in

judgment.) U.S.C.A. Const. Amend. 1, V.T.C.A Bus.
& C. 8§ 47.05147.056.

{17] Constitutional Law 92 €°2213

92 Constitutional Law
92XVIIl Freedom of Speech, Expression, and -
Press
92XVII(Y) Sexual Expression

92k2203 Sexually Oriented Businesses:;

Adult Businesses or Entertainment
92k2213 k. Secondary Effects. Most

Cited Cases

The intermediate scrutiny applied to zoning reg-
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ulations aimed at decreasing secondary effects of
sexually oriented businesses does not apply to diffe-
rential taxation statutes, and thus an intent to reduce
secondary effects does not preclude the proper appli-
cation of strict scrutiny to a content-based tax on ex-
pressive conduct. (Per Diane M. Henson, J., with one
justice  concurring  in judgment) US.CA
Const. Amend. ],

118] Constitutional Law 92 €=1613

92 Constitutional Law
92XVIII Freedom of Speech, Expression, and
Press
92XVIII(C) Trade or Business
92k1613 k. Intoxicating Liquors. Most
Cited Cases

Intoxicating Liquors 223 €951

' 223 Intoxicating Liquors
2231 Power to Control Traffic
223k5 States

223k5.1 k. In General. Most Cited Cases

A state's regulatory power over the sale and use of
alcoholic beverages under the Twenty-first Amend-
ment cannot be used to shield the suppression of
speech from First Amendment scrutiny. (Per Diane M.
Henson, J., with one justice concurring in judgment.)

US.C.A. Const Amends. 1, 21.

[19] Constitutional Law 92 €~=1572

92 Constitutional Law
92XVIIl Freedom of Speech, Expression, and
Press
S2XVIII[A) In General
92XVIII(A)3 Particular [ssues and Appli-
cations in General
92k1572 k. Taxation. Most Cited Cases

The power to ban speech pursuant to a govern-
ment's police power does not presuppose the power to
impose a tax disincentive on such speech. (Per Diane
M. Henson, J., with one Justice concurring in judg-
ment.) U.S.C.A Const.Amend. }.

120] Constitutionat Law 92 €—1058

Page 5

- 92 Constitutional Law

22VII Constitutiona] Rights in General
92VII{A} In General
92k1058 k. Denial of Benefits as Constitu-
tional Violation. Most Cited Cages

Even though a person has no “right” to a valuable
governmental benefit and even though the government
may deny him the benefit for any number of reasons,
there are some reasons upon which the government
may not rely, including those that demand the sur-
render of a constitutional right. (Per Diane M. Henson,
J., with one justice concurring in judgment.)

121] Constitutional Law 92 €52239

92 Constitutional Law
92XVl Freedom of Speech, Expression, and
Press
92XVIII(Y) Sexual Expression
9212236 Intoxicating Liquors
92k2239 k. Nudity in General. Most
Cited Cases

Intoxicating Liquors 223 €16

223 Intoxicating Liquors
22311 Constitutionality of Acts and Ordinances
223kl 6 k. Taxation. Most Cited Cases

Even if considered content neutral for First
Amendment purposes, tax imposed on businesses that
offer live, nude entertainment in the presence of al-
cohol could not survive intermediate scrutiny because
it was not narrowly tailored to further a substantial
governmental interest; majority of proceeds resuiting
from the tax were allocated to purposes bearing no
relation to the negative secondary effects the State
claimed it was seeking to correct, (Per Diane M.
Henson, J., with one justice concurring in judgment.)

LU.S.C.A. ConstAmend. 1: YTCA. Bus. & C. §8

47.051-47.056.

122] Constitutional Law 92 €15¢5

92 Constitutional Law )
92XVII Freedom of Speech, Expression, and
Press
92XVITI(A) In General
92XVIM{A)] In General
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92k1505 k. Narrow Tailoring. Most
Cited Cases :

In determining whether a restriction on speech is
narrowly tailored, for purposes of intermediate scru-
tiny under the First Amendment, the validity of the
regulation depends on the relation it bears to the
overall problem the government seeks to correct. {Per
Diane M. Henson, J., with one justice concurring in
judgment.) U.8.C.A. Const. Amend. 1.

[23] Declaratory Judgment 118A €244

118A Declaratory Judgment
118A]1 Nature and Grounds in General
118AI(C) Other Remedies
118Ak44 k. Statutory Remedy. Most Cited

Cases

While the tax code does provide a remedy for
taxpayers seeking to challenge the legality of a tax,

“ such a challenge may also be brought in a suit for
declaratory relief under the Texas Uniform Declara-

tory Judgments Act (UDJA). V.T.C.A.. Tax Code 1]
112.052, 112.101; V.T.C.A., Civil Practice & Reme-

dies Code § 37.001 et seq.
[24] States 360 €=191.9(2)

360 States
360VI Actions
-360k191 Liability and Consent of State to Be
Sued in General
360k191.9 Particular Actions
360k191.9(2) k. Declaratory Judgment,
Most Cited Cases

Declaratory-judgment actions against state offi-
cials challenging the constitutionality of 2 statute do
not implicate the sovereign-immunity doctrine be-
cause they are not considered suifs against the State.

V.T.C.A.. Civil Practice & Remedies Code § 37.001

ct seq.
[25] Costs 102 €194.40

102 Costs
102V Attorney Fees .
102k194.24 Particular Actions or Proceedings
102k194.40 k. Declaratory Judgment. Most

Pape 6

Cited Cases
Declaratory Judgment 118A €44

118A Declaratory Judgment
118A] Nature and Grounds in General
118AI{C) Other Remedies
118Ak44 k. Statutory Remedy. Most Cited
Cases

Sexually oriented business's request for declara-
tory judgment regarding constitutionality of tax im-
posed on businesses that offer live, nude entertainment
in the presence of alcohol was not 2 redundagt reme-
dy, and thus award of attorney fees to business under
Uniform Declaratory Judgments Act {(UDJA) was not
improper, even though tax code permitted laxpayers to
seek a return of taxes paid under protest and an in-
Junction prohibiting the assessment or collection of a
tax; at the time of trial, business had not paid the tax
under protest or filed a written protest, because the
first tax payments were not yet due, and at the time the
UDJA claim was filed, business had a constitutional
right to a declaratory judgment regarding its tax lia-

bility,. V.T.C.A.. Tax Code §§ 112.052, 112.053,

112,101, V.T.C.A.. Civil Practice & Remedies Code &
37.001 et seq.

126] Declaratory Judgment 1184 €44

118A Declaratory Judgment
118AT1 Nature and Grounds in General |
118 AI(C) Other Remedies
118Ak44 k. Statutory Remedy. Most Cited

Cases

If a party requests a declaration under the Uni-
form Declaratory Judgments Act (UDJA) that goes
beyond its request under the tax code for a refurn of
taxes paid under protest and an injunction prohibiting
the assessment or collection of the tax, the UDJA
claim is not considered a redundant remedy. V.T.C.A.

Tax Code §§ 112.052, 112.101; V.T.C.A.. Civil
Practice & Remedies Code § 37.001 et seq.

West Codenotes

Held UnconstitutionalV. T.C A. Bus. & C, §§ 47.051,

47.052, 47.053, 47,054, 47.055, 470551, 47.056.
*856 James C. Ho (argued), Danica L. Milios, James

C._Todd, Christine Monzingo, for Susan Combs,
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Compitroller of Public Accounts of the State of Texas,
and Greg Abbott, Attorney General of the State of
Texas,

Craig T. Enoch (argued), G. Stewart Whitehead, Peter
A. Nolan, Elliot Clark, Randall D. Chapman, Douglas

M. Becker, Antoinette D. “Toni” Hunter, L. Monique
Gonzalez, for Texas Entertainment Association, Inc.
and Karpod, Inc.

Before Chief Justice JONES, Justices PURYEAR and
HENSON.

OPINION
DIANE M. HENSON, Justice.

The Comptroller of Public Accounts and the At-
torney General of the State of Texas ™' appeal the tria]
court's judgment in a suit for declaratory and injunc-
tive relief brought by Texas Entertainment Associa-
tion, Inc. (“TEA™), and Karpod, Inc. The trial court's
judgment declared subchapter B of chapter 47 of the
business and commerce code unconstitutional and
permanently enjoined the Comptroller from assess:gxﬁ
or collecting the tax imposed by that subchapter.
See Tex. Bus. & Com.Code Ann. 8§ 47.051-.056
(West Supp.2008). Because we hold that subchapter B
violates the First Amendment to the United States
Constitution, we affirm the trial court's jedgment 4
See U.S. Const. amend, 1,

FNI. Because the appellants' interests are
aligned, we will refer to them collectively as
“the Comptroller.”

EN2. For purposes related to TEA and Kar-
pod's state constitutional claims, the parties
dispute whether the assessment at issue in
this case is properly considered a tax or a fec.
We will adopt the language of the trial court's
order, which refers to the assessment as a tax.
However, because we need not reach the
state constitutional claims in this appeal, we
€xpress no opinion on whether the assess-
ment imposed by subchapter B is properly
considered a tax or a fee.

EN3. Afer oral argument was heard in this
case, both sides requested Ieave to file
post-submission briefs. Those motions are
hereby granted.
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BACKGROUND
In 2007, the Texas Legislature enacted chapter
47, subchapter B, of the business and commerce code,
which imposes a tax “on a sexually oriented business
in an amount equal to $5 for cach entry by each cus-
tomer admiited to the business” Tex. Bus. &

Com.Code Ann. § 47.052(a). The statute further de-

fines a sexually oriented business (“SOB") as:

a nightclub, bar, restaurant, or similar commercial
enterprise that:

(A) provides for an audience of two or more indi-
viduals live nude entertainment or live nude per-
formances; and

*857 (B) authorizes on-premises consumption of
alcoholic beverages, regardless of whether the
consumption of alcoholic beverages is under a li-
cense or permit issued under the Alcoholic Beve-
rage Code.

Id. § 47,051(2). As a result, the tax applies only to
businesses that permit alcohol consumption in the
presence of live, nude entertainment. “Nude™ is de-
fined as “entirely unclothed” or “unclothed in a
manner that leaves uncovered or visible through less
than fully opaque clothing any portion of the breasts
below the top of the areola of the breasts, if the person
is female, or any portion of the genitals or buttocks.”
Id § 47.051(1), A business subject to the tax is not
required to fmpose the tax on its customers, but may
use i3 discretion in determining how it will derive the
money required to pay the tax. /4 § 47.052(c). The
legislature allocated the first $25 million in revere
received from the SOB tax to the State's sexual assault
program fund and the remaining revenue to the Texas
health opportunity poo! to fund health insurance for
low-income Texans. Jd. §§ 47.054-.055. The SOB tax
went into effect on January 1, 2008 B4

EN4. During the 2007 session, the legislature
also repealed chapter 47 of the business and
commerce code, effective April 1, 2009, as
part of a nonsubstantive statutory revision
program. See Act of May 15, 2007, 80th
Leg., RS, ch. 885, § 2.47(a)(1), 2007 Tex.
Gen. Laws 1905, 2082. Subchapter B of
chapter 47 was enacted without reference to
this repeal.
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In response to the enactment of Subchapter B,
Karpod, a sexually oriented business, and TEA, an
agsociation representing the interests of sexually
oriented businesses in Texas, filed suit for declaratory
and injunctive relief against the Comptroller, asserting
that the tax violated the state and federal constitutions,
After a bench trial, the trial court issued a declaratory
judgment that the statute violated the First Amend-
ment to the United States Constitution, permanently
enjoined the Comptroller from collecting or assessing
the tax, and awarded attorneys' fees in favor of TEA
and Karpod 2 This appeal followed.

ENS. In light of its finding that the statute is
unconstitutional under the First Amendment,
the trial court declined to reack TEA and
Karpod's state constitutional claims.

DISCUSSION
On appeal, the Comptroller argues (1) that the
S0OB tax does not violate the First Amendment, (2)
that the SOB tax does not violate the Texas Constity-
tion, (3) that sovereign immunity bars suit by TEA,
and (4) that the trial court erred in awarding attomeys'
fees.

The First Amendment

[11 We note at the outset that “the fact that pro-
tected specch may be offensive to some does not jus-
tify its suppression.” Carey v. Population Servs. Int'l,
431 U.S. 678, 701, 97 S.Ct. 2010, 52 1.Ed.2d 675
(1977). In fact, “it is in those instances where pro-
tected epeech grates most unpleasantly against the
sensibilities that judicial vigilance must be at its
height” Young v. American Min{ Theatres, Ing. 427
U.S. 50, 87, 96 S.Ct. 2440, 49 I Ed.2d 310 (1976)
(plurality opinion) (Stewart, J., dissenting).

{21[3]{4] In conducting our First Amendment
analysis, we must first determine whether the SOB tax
is subject to strict or intermediate scrutiny. Con-
tent-based restrictions on speech are presumptively
invalid and subject to strict scrutiny. See, e.g., Citv of
Los Angeles v. Alameda Books, Inc. 535 U.S. 425
434, 122 S.Ct 1728, 152 L.Ed.2d 670 (2002) (plural-
ity opinion). In order to withstand strict scrutiny, a
statute must be narrowly tailored*858 to promote a
compelling government interest. See, e.g, United

tates v. Playboy Entm't Grou c. 529 U.S. 803
813, 120 S.Ct. 1878, 146 1.Ed.2d 865 (2000). The
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Comptroller concedes that the SOB tax cannot survive
a strict scrutiny analysis, arguing instead that the tax is
content-neutral and therefore subject to intermediate
scrutiny. A content-neutral restriction on speech
withstands intermediate scrutiny “if the conduct jtself
may constituticnally be regulated, if the regulation is
narrowly drawn to further a substantial governmental
interest, and if the interest is unrelated to the suppres-
sion of free speech.” Clark v. Community for Creative
Non-Violence 468 U.S. 288, 294, 104 S.Ct. 3065, 82
L.Ed.2d 221 (1984) (citing United Stares v. Q'Brien

391 U.S. 367, 376, 88 S.Ct. 1673, 20 L Ed.2d 672

{1968)).

5][6] “As a general rule, laws that by their terms
distinguish favored speech from disfavored speech on
the basis of the ideas or views expressed are con-
tent-based,” while “laws that confer benefits or im-
pose burdens on speech without reference to the ideas
or views expressed are in most instances com-
tent-neutral.” Turner Broad. Sys.. Inc. v. FCC. 512
US. 622, 643, 114 S.Ct. 2445 129 I Ed.2d 497
(1994). The principal inquiry in determining content
neuirality “is whether the government has adopted a
regulation of speech because of disagreement with the
message it conveys.” Ward v. Rock Against Racism,
491 U.8. 781, 791, 109 S.Ct, 2746, 105 L Ed.2d 661
(1989). Rules are generally considered content-based
when the regulating party must examine the speech to
determine if the restriction applies, See, e.g., Forsyth
County v. Nationalist Movemens, 505 U.S. 123, 134,
112 5.Ct_2395. 120 L.Ed2d 101 (1992); Arkansas
Writers' Project, Inc. v. Ragland. 481 US. 221. 230
107 S.Ct. 1722, 95 1.Ed.2d 209 (1987); FCC v
League of Women Votery of Cal.,_468 U.S, 364. 383

104 8.Ct. 3106, 82 1..Ed.2d 278 (1984).

[7] While nude dancing “falls only within the
outer ambit of the First Amendment's protection,” it is
nevertheless protected es expressive conduct, City of
Eriev. Pap's A.M., 529 U.S. 277, 289120 §8.Ct. 1382,
146 L.Ed.2d 265 (2000) (plurality opinion). In arguing
that the SOB tax is subject to intermediate scrutiny,
the Comptroller points to cases in which the U.S.
Supreme Court has applied intermediate scrutiny to
zoning restrictions aimed at the secondary effects of
businesses offering adult entertainment. See 4lameda
Books, 535 U8, at 434, 122 S.Ct 1728 (plurality
opinion) (zoning ordinance prohibiting more than one
“adult entertainment business” in single building);
Renton v. Playvtime Theatres, Inc, 475 US, 41. 48.
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106 S.Ct. 925, 89 I.Ed.2d 29 (1986) (zoning ordin-

ance restricting location of adult movie theaters);
Young, 427 U.S. at 71-72. 96 S.CL 2440 (plurality
opinion) (same).

[8] Unlike the restrictions at issue in Alameda
Books, Renton, and Young, the SOB tax is not a zoning
restriction, but a tax on businesses that offer live, nude
entertainment in the presence of alcohol. ™ The US.
Supreme Court has suggested that zoning restrictions
directed to secondary effects of speech are inherently
different from other types of restrictions on speech,
See Alameda Books, 533 U.S. a1 449, 122 S.Ct. 1728
(plurality opinion) *859 (Kennedy, J., concurring)
(“[Z]oning regulations do not automatically raise the
specter of impermissible content discrimination ...
because they have a prima facie legitimate purpose: to
limit the negative externalities of land use.... [Tlhese
sorts of ordinances are more like a zoning restriction
on slaughterhouses and less like a tax on unpopular
newspapers.”) (emphasis added); Young, 427 U.S. at
62. 73 1. 35, 96 8.CX. 2440 (plurality opinion) (stating
that the zoning ordinance's restrictions are so minimal
that “the market for this commodity is essentially
unrestrained” and that “[t]he situation would be quite
different if the ordinance had the effect of suppressing,
or greatly restricting access to, lawful speech”). Be-
cause zoning ordinances are distinguishable from
other resirictions on speech, we do not find the First
Amendment analyses applied in zoning cases to be
particularly relevant to the present case. See 4lmnedy
Books, 535 U.S. at 445, 122 S.Ct, 1728 (plurality
opinion) {Kennedy, J., concurring) (stating that city
could regulate secondary effects of adult entertain-
men! businesses with zoning ordinance, but could not
suppress the speech itself by, “for example, imposing
a content-based fee or tax™),

FN6. While the Comptroller characterizes
- the SOB tax as a “modest fee” of five dollars
per customer, “the level of the fee is irrele-
vant. A tax based on the content of speech
does not become more constitutional because

it is a small tax.” Forsvth County v. Natio-
nelist Movement, 505 U.S. 123. 136, 112

S.Ct. 2395, 120 L.LEd.2d 101 (1992).

EN7. Because Justice Kennedy concurred in
the judgment of the Court on the narrowest

grounds, his concurrence represents the
Court's holding in Alameds Books. See
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Marks v. United States, 430 U.S. 188, 194, 97
5.Ct. 990, 51 1.Ed.2d 260 (1977) (“When a
fragmented Court decides a case and no sin-
gle rationale explaining the resnlt enjoys the
assent of five Justices, the holding of the
Court may be viewed as that position taken
by those Members who concurred in the
Jjudgments on the narrowest grounds.”) (in-
ternal quotation marks and citation omitted).

Furthermore, while the Supreme Court has held
that bans on public nudity should be reviewed with
intermediate scrutiny as content-neutral restrictions,
the public-nudity baxs at issuc in those cases did not
single out a specific class of First Amendinent
speakers, s the SOB tax does. See Pap's A M., 529
U.5. 8290, 120 8.C¢. 1382 (plurality opinion) ("Byits
terms, the ordinance regulates conduct alons. It does
not target nudity that contains an erotic message;
rather, it bans all public nudity, regardless of whether
that nudity is accompanied by expressive activity ™),
Barnes v. Glen Theatre_Inc., 501 1.8. 560. 5 71
11} S.Ct. 2456, 115 1 .Ed.2d 504 (1991) (plurality
opinion) (“Indiana, of course, has not banned nude
dancing as such, but has proscribed public nudity
across the board.... Public nudity is the evil the State
seeks to prevent, whether or not it is combined with
expressive activity.”).

[91[10][i1] Having found the cases involving
zoning restrictions and total nudity bans inapplicabic
to the prosent case, we now turn to the body of law
addressing differential taxation of First Amendment
speakers. The SOB tax targets a small group of tax-
payers engaged in expression protected by the First
Amendment, even if only marginally so. See Barnes,
301 U.S. at 566, 111 S.Ct. 2456 (plurality opinion), A
tax imposed on a small group of First Amendment
speakers, particularly a group conveying a message
that the taxing body might consider undesirable, car-
ries a greater risk of suppressing speech than a zoning
ordinance because “the power (o tax involves the
power to destroy.” MeCulloch v. Marviand_4 Wheat.
316, 17 U.8. 316, 431, 4 1. Ed. 579 (1819). As the
Supreme Court stated in Leathers v. Medlock:

[Diifferential taxation of First Amendment speakers
is constitutionally suspect when it threatens to sup-
press the expression of particular ideas or view-
points.... A tax is also suspect if it *860 targets a
small group of speakers. Again, the fear is censor-
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ship of particular ideas or viewpoints, Finally, for
reasons that are obvious, a tax will trigger heigh-

499 U.S. 439, 447. 111 S.Ct. 1438, 113 1 Ed.2d
494 (1991) (citations omitted), “A power to tax dif-
ferentially, as opposed to a power to tax generally,
gives 2 government g powerful weapon against the
taxpayer selected.” Minneapolis Star & Tribune Co. v.

Minresota Comm's of Revenye, 460 S, 373, 585,
103 S.Ct. 1365, 75 L. Ed.2d 295 (1983).

2](13] 14)[15] A selective taxation scheme ip

which an entity’s tax Status depends entirely on the
content of its speech is “particularly repugnant to First
Amendment principles_” Arkansas Writers' Project,
481 U.S. at 229107 S.Ct. 1722. As a result, diffe-
rential taxation based op content is subject to strict
scrutiny. /d,_at 231, A taxing statute is content-based if
it “singles out income derjved from expressive activity
tor a burden the State places on no other income, and jt
is directed only at works with a specified content
Simon & Schuster, Inc v, Members of NY. Stute
Crime Victims Hd, 502 US, 105, 116, 112 S.Ct. 301,
116 L.Ed.2d 476 (1991 ). Where taxing avthorities
must necessarily examine the content of the message
that is conveyed, “[s]uch official scrutiny of the con-
tent of publications as the basis for imposing a tax is
entirely incompatible” with the First Amendment,
Arkansas Writers' Project 481 U.S. at 230, 107 S.Ct.
1722,

[16] Testimony at trial revealed that in order to
determine whether the SOR tax should be assessed
against a particular taxpayer, representatives from the
Comptroller's office would be required to examine the
content of the expressive conduct. For example, Ste-
ven White, a program specialist in the Comptroller's
tax policy division, testified that if a play mvolving
nudity was held at a bar or other establishment that
serves alcohol, the owner of the establishment would
not be subject to the SOB tax because “the main in-
gredient of the performance is not necessarily that of
live nude entertainment White also testified that a
comedy show mvolving mudity at a venne where al-
cohol is sold would not trigger the SOB tax, because
“the essence of thai performance is not necessarily one
of live nude entertainment ™ White further explained
that 4 bar hosting a “wet t=shirt contest” or a bar at
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which bartenders periodically perform dance routines
and become nude as defined by the statute wounld be
subject to the tax. Similarly, Emma Fuentes, an audi-
tor in the Comptroilers office testified, “Using my
own judgment, I would look at the taxpayer we're
auditing. If it's like theater that puts on plays and
concerts I would think that maybe this fee was not
appropriate for them .., {blecause the whole essence of
the transaction to me would be for somebody to 20 see
& play and not so much a sexually oriented business.”
These examples reveal that the SOB tax is not im.
posed in all incidents where live nude entertainment
occurs in the presence of alcohol, but only in those
siteations in  which the taxing authority-the
Comptroller—determines, after examining the content
of the expression, thar it represents the “essence” of
live nude entertainment. This type of differentia] tax-
ation based on content js precisely the type of resiric.

tion warranting strict scrutiny in Adrkansas Writers'.
dridnsas Writers'

Project, Minneapolis Star. and Simon & Schuster.

[17] The bulk of the testimony at trial focused on
the Comptroller's argument that the SOB tax js aimed
at reducing the secondary effects of sexually oriented
businesses. *861 However, a tax on speech is not
necessarily content-nentral simply because it is aimed
at secondary effects. See Forsvih Cou 5. at
134, 112 $.Ct_2305. While intermediate scrutiny i
epplied to zoning regulations aimed at decreasing
secondary effects, zoning regulations are distin-
guishable from differentia| taxation statutes, as pre-
viously discussed, See 4 eda Books, 535 1S, at
249, 122 S.C. 1728 (plurality opinion) (Kennedy, J.,
concurring) (stating that designation of zoming re-
strictions on adult enterlainment businesses as “con-
tent-neutral” is legal fiction used because “[tthe zon-
ing context provides a built-in legitimate tationale,
which rebuts the usual Presumption that content-based
Tesirictions are unconstitutional™). In light of this
distinction, evidence that the SOB tax is aimed at
reducing secondary effects of sexually oriented busj-
nesses does not preclude the proper application of
strict scrutiny in this case,

[18] The Comptroller also argues that the State
has the power to categorically ban nude dancing or the
sale of alcohol in the presence of nude dancing, and
therefore the SOB tax must be constitutionally per-
missible because it is less restrictive than a total ban,
First, the Supreme Court cases relied upon by the
Comptroller for the proposition that the State may ban
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nude dancing altogether refer, a8 previously discussed,
to content-neutral bans on nudity in general, rather
than specific prohibitions on nude dancing. See Pgp's
A.M., 529 U.S. at 290, 120 §.Ct. 1382 (plurality opi-
nion); Barnes, 501 U.S. at 566, 571, 111 S.Ct. 2456
{plurality opinion). Second, with regard to the power
to ban aicohol in the presence of nude dancing, the
Supreme Court held in 4¢ Lignormgrt, Inc. v, Rhode
Island, 517 118, 484, 516. 116 S.Ct. 1495 134
L.Ed.2d 711 (1996), that “the Twenty-first Amend-
ment does not qualify the constitutional prohibition
against laws abridging the freedom of speech embo-
died in the First Amendment.” In other words, a state's
regulatory power over the sale and use of alcoholic
beverages under the Twenty-first Amendment cannot
be used to shicld the suppression of speech from con-
stitutional scrutiny. See id, ™

FN8. We note that the Court's holding in 44
Liguormart did not foreclose the possibility
of a state using its inherent police power io
place restrictions on the sale of alcohol in the
presence of nude dancing. See 44 Liguor-
mart,_Inc, v, Isiand,_517 U.S. 484
316, 116 S.Ct 1495, 134 1.Ed2d 711
{1996). However, such use of a state's police
power must satisfy First Amendment scru-

tiny. See Young v. American Minj Theatres,

Inc, 427 U.S. 50, 80. 96 S.Ct. 2440, 49
LEd2d 310 (1976) (plurality opinion)
(Powell, J., concurring) (stating that “no as-
pect of the police power enjoys immunity
from searching constitutionsa} scrutiny™).

[19] Furthermore, we disagree with the
Comptroller's a fortiori argument that if a government
may, in the interest of public safety, ban alcohol in the
presence of nude dancing, it may also impose a tax on
establishments that provide alcohol in the presence of
nude dancing. The reason this argument fails is best
addressed by the following analogy posited by the
U.S. Supreme Court:

[Tlhe situation becomes the same as if California
law forbade shouting fire in a crowded theater, but
granted dispensations to those willing to contribute
$100 to the state treasury. While a ban on shouting
fire can be a core exercise of the State's police
power to protect the public safety, and can thus meet
even our stringent standards for regulation of
speech, adding the unrelated condition alters the
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purpose to one which, while it may be legitimate, is
inadequate to sustain the ban, Therefore, even
though, in *862 a sense, requiring a $100 tax con-
tribution in order to shout fire is a lesser restriction
on speech than an outright ban, it would not pass
constimtional muster.

Nollan v. California Coastal Comm'n, 483 U.Ss.
825, 837, 107 S.Ct. 3141_ 97 L.Fd.2d 677 (1987). As
this hypothetical suggests, the power to ban speech
pursuant to0 a government's police power does not
Presuppose the power to impose a financial disincen-
tive on such speech. This reasoning is even more
applicable in the present case because the act of
shouting fire in a crowded theater, unlike nude danc-
ing, is not subject to First Amendment protection at

all. See Schenck v. United States,_ 249 U S. 47.52.39
S.Ct. 247, 63 1.Ed 470 {1919). :

120] The Supreme Court has held that while a
government has the power to regulate the use and saje
of alcohol, it “may not deny & benefit to a person on a
basis that infringes his constitutionally protected in-
terests-especially his interest in freedom of speech.”
44 Liguormarr, 517 U.S, at 513, 116 S.Ct. 1495 {in-
ternal quotation marks and citation omitted). “[I}f the
government could deny a benefit to a person because
of his constitutionally protected speech or associa-
tions, his exercise of those freedoms would in effect
be penalized and inhibited. This would allow the
government to “‘produce a result which [it] could not
command directly.’ ” Perry v, Sindermann, 408 U.S.
593, 597, 92 S.Ct. 2694. 33 LEd2d 570 (1972)
(quoting Speiser v. Randall 357 US. 513, 526. 78

-2d 1460 (1958)). This is preciscly
what the State seeks to do in the present case. By
conditioning the ability to sell alcohol on the forfeiture
of a First Amendment right, the State attempts to
produce a result-the imposition of a content-based tax
on speech-which it could not command directly. B2

EN9. The fact that there is no constitutional
right to provide aicohol in the presence of
nude dancing is immaterial because “even
though a person has no ‘right’ to a valuable
govemmental benefit and even though the
government may deny him the benefit for
any pumber of reasons, there are some rea-
sons upon which the government may not
rely,” including those that demand the sur-
render of a constitutional right. Perry v,
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Sindermann, 408 U.S. 593, 597, 92 S.Ct.
2694, 33 [ Ed.2d 570 (1972).

Furthermore, we disagree with the Comptroller's
characterization of the SOB tax as an alcohol regula-
tion, rather than a tax on speech. While it js true that a
sexually oriented business owner may avoid the tax by
choosing not to allow the consumption of alcoho) on
the premises, this aspect of the SOB tax js insufficient
to transform a content-based tax into a content-neuiral
alcohol repulation. In reviewing the plain language,
context, and legislative history of the relevant staty-
tory provisions, we are not convinced that “the sta-
tute's predominant purpose is with regulating the ser-
vice of alcohol,” as was the case in Jifusions-Dallas
Private Club, nc. v,_Steen, 482 F.3d 299, 309 (5th
Cir.2007), in which the Fifth Circuit applied interme-
diate scrutiny to a provision of the Texas Alcoholic
Beverage Code prohibiting sexually oriented busi-
nesses from obtaining private club permits from the
Texas Alcoholic Beverage Commission (TABC} to
serve alcohol in dry counties. See Tex. Alco.
Bev.Code Ann. § 32.03(k) (West 2007). In Musions,
the Fifth Circuit held that the statute at issue was “part
of a ‘web’ of alcohol regulations,” which are unrelated
to the suppression of speech, and emphasized the
Statutory context of the prohibition within the alco-
holic beverage code, where it appears alongside other
provisions allowing TABC to regulate the sale of
alcohol. 482 F.3d at 309; see also id. at 308 {con-
cluding “that § 32.03(k} is *863 subject to interme-
diate scrutiny because its predominant purpose, as
exhibited by its plain text and its place within the
‘Texas Alcoholic Beverage Code, is unrelated to the
suppression of speech”),

The SOB tax, on the other hand, is not part of a
“web” of alcohol regulations imposed by the alcoholic
beverage code, but appears in chapter 47 of the busi-
ness and commerce code, which governs sexually
oriented businesses. The SOB tax is remitted to the
Comptroller, see Tex. Bus. & Com.Code Ann. §
47.033, and, unlike the statutory provision at issue in
{ilusions, does not involve the regulatory oversight of
TABC.™ The original version of the SOB fax pro-
posed m the legislature and passed by the House of
Representatives made no mention of alcohol at ali, See
Tex. H.B. 1751, 80th Leg., R.S. (2007) (as passed by
House, May 9, 2007). The bill was later amended in
the Senate to restrict the pool of taxpayers to thoge
sexually oriented businesses that allowed alcohol on
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the premises. See 8.J. of Tex., 80th Leg., R.S. 3043

(2007). As TEA and Karpod point ont in their briefs,

this' change mirrored a similar amendment originally
proposed in the House, see H.J. of Tex., 80th Leg.,
R.8. 3573 (2007), after a hearing before the House
Ways and Means Committee, in which there was some
discussion regarding the additional audit burden that
the SOB tax would impose on the Comptroller's of-
fice, the convenience of “joining forces” with TABC
for audit purposes, and the logistical difficulties in
auditing sexually oriented businesses that are not
regulated by TABC B g, Hearing oz Tex. H.B.

¢ 1751 Before the House Comm. on Ways & Means,

80th Leg., R.S. 39-42 (March 14, 2007). Beyond this
discussion regarding the efficiency and convenience
of combining the audit resources of TABC and the
Comptrolier's office, the legislative history of sub-
chapter B of chapter 47 of the business and cormmerce
code includes no references to the regulation of al-
cohol.

FIN10. TABC is authorized to “exercise all
powers, duties, and functions conferred by”
the alcoholic beverage code, and “shall in-
Spect, supervise, and regulate every phase of
the business of manufacturing, importing,
exporting, transporting, storing, selling, ad-
vertising, labeling, and distributing alcoholic
beverages, and the possession of alcoholic
beverages for the purpose of sale or other-
wise.” Tex. Alco. BevCode Ann. § 5.31

{West 2007).

We note also that chapter 183 of the tax
code, which imposes a tax on Eross re-
ceipts derived from the sale of “mixed
beverages,” includes a “conflict of rules”
provision to govern conflicts between
regulations issued by TABC and those is-
sued by the Comiplroller in the collection
of the tax. See Tex, Tax Code Apn g
183.052 (West 2008). No similar provision
appears in the SOB tax statute, suggesting
that the legislature did not contemplare the
exercise of TABC's regulatory authority in
connection with the SOB tax.

EN11. During the hearing, a representative
from the Comptroller's office testified that
the SOB tax would create “an additional ay-
dit burden” and stated that “thege particular

© 2011 Thomson Reuters. No Claim to Orig, US Gov. Works,

- Appellants' Appendix

Page 2316




287 8.W.3d 852
(Cite as: 287 S.W.3d 852)

establishments are regulated by the TABC

and they are subject to audit already by the
TABC,” so “[hJopefully we can join forces
with the TABC.” When asked, “Is the bil]
specifically tied to those entities that are
selling liquor? If it is not, how are you going
to [audit] the entitics that don't sell liquor?”
the Comptroller's representative answered,
“Well, I believe we would be on our own on
that case.”

Reviewing the SOB tax provisions in their statu-
tory context, we conclude that, unlike the provision at
issue in /Husions, the predominant putpose of the SOB
tax is not to regulate the service of alcohol. See 482
E.3d at 309, 310 n, 7 (concluding that statute has
predominant purpose of regulating alcohol and is
therefore content-neutral becaunse “the text of the sta-
tute and its statutory context” suggest that it “is more
in the nature of a typical alcohol regulation” and less
in the nature, of & law suppressing speech). Despite the
limitation of *864 the SOB tax burden to businesses
that allow the consumption of alcohol, the SOB wx
remains a content-based differential tax burden on
protected speech, and is subject to strict scrutiny. See,
e.g., Arkansas Writers' Project, 481 U.S, at 230, 107
3.Ct. 1722 (stating that such tax burdens arc “entircly
incompatible” with First Amendment).

[21)[22] The Comptroller concedes that the SOB
tax cannot withstand strict scrutiny, As the trial court
stated in its judgment, “Defendants failed to-and
conceded that they cannot-meet their burden to show
that [the tax] is necessary to serve a compelling state
interest and narrowly tailored for that purpose.” In
light of the Comptroller's concession and our deter-
mination that the SOB tax is a content-based tax sub-
ject to strict scrutiny, we hold that the SOB tax is
unconstitutional under the First Amendment 22 The
Comptroller's first issue is overruled. Having found
the SOB tax unconstitutional under: the First
Amendment, we need not reach the Comptroller's
second issue regarding Karpod and TEA's state con-
stitutional claims.

EN12, Even if we were to consider the SOB
tax to be content-neuiral, it would fail con-
stitutional muster under the interme-
diate-scrutiny standard because it is not nar-
rowly tailored to further a substantial go-
vernmental interest. See Clark v. Community
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for_Creative Non-Violence, 468 U.S. 288.
294, 104 S.Ct. 3065, 82 1. Ed.2d 221 (1984)
(citing United States v. O'Brien, 391 LS,
367, 376, 88 S.Ct. 1673, 20 LEd.2d 672
(1968)). In determining whether a restriction
on speech is narrowly tailored, “the validity
of the regulation depends on the relation it
bears to the overall problem the government
seeks to comect.” Ward v. Rock Against
Racism, 491 U.S. 781, 801, 109 S.Ct. 2746,
105 L.Ed.2d 661 (1989). In the present case,
the majority of the proceeds resulting from
the SOB tax are allocated for a purpose that,
while [audable, bears no relation to the
overall problem that the State claims it is
seeking to correct-the negative secondary
effects of nude dancing when combined with
alcchol. While the first $25 million in reve-
nue per biennium is allocated to the sexual
assault program fund, the remainder-and the
vast majority-of the revenue is dedicated to
providing health insurance to low-income
individuals. See Tex. Bus. & Com.Code Ann.
48 47.054-.055 (West Supp.2008). The
Comptroller presented no evidence at trial of
a link between a lack of health insurance and
nude dancing where alcoho! is consumed.
Because the State has imposed a tax on pro-
tected speech and allocated only a fraction of
the proceeds to combat secondary effects,
there is “an inadequate nexus between the
regulation and the interest sought to be
served.” Clark, 468 1.8, at 299 n. 8,104
S.CL 3065; see also Ward, 491 U.S, at 799
109 S.Ct. 2746 (“Government may not re-
gulate expression in such a manner that a
substantial portion of the burden on speech
does not serve to advance its goals.”).

Sovereign Immunity

In its third issue on appeal, the Comptroller ar-
gues that TEA, as an organization that is not sub ject to
the SOB tax, is barred from bringing suit on the basis
of sovereign immunity. See State v Holland, 221
S.W.3d 639, 643 (Tex.2007) (“Absent an express
waiver of ils sovereign immunity, the State is gener-
ally immune from suit ™), The Comptroller asserts that
TEA cannot take advantage of the waiver of sovereign
immunity found in the tax-protest provisions of the tax
code because these provisions apply only to taxpayers.
See Tex. Tax Code Ann §§ 112.052. .101 (West

2008); see also Rylander v, Bandag Licensing Corp.,
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18 S.W.3d 296, 302 (Tex.App.-Austin 2000. pet.
denied) (“The Tax Code provides a statutory remedy
for taxpayers who contend a tax is unlawful or may
not legally be demanded.”).

[23](24] While the tax code does provide a re-
- medy for taxpayers secking to challenge the legality of
a tax, such a challenge may also be brought in a suit
for declaratory relief under the Texas Uniform Dec-
laratory Judgments Act (UDJA), *865 Tex. Civ. Prac.
& Rem.Code Ann. §§ 37.001-.011 {West 2008), as
TEA has done in the present case. See Bandag Li-
censing, 18 S W.3d at 303. This Court has held that
“la] suit seeking a declaratory judgment that a state
agent is acting pursuant to an unconstitutional law is
not an action against the State barred by sovereign
immunity.” Rylander v. Caldwell, 23 $.W.3d 132, 136
Tex. App-Austin 2000, no pet).™ Declarato-
ry-judgment actions against state officials challenging
the constitutionality of a statate “do not implicate the
sovereign-immunity doctrine” because they are not
considered “suits against the State.” Jexas Natural
Res. Conservation Com'n v IT-Davy,_74 S.W.3d 849,
835 (Tex.2002). Because the present case falls within
this category of cases for which the sove-
reign-immunity doctrine does not apply, we hold that
TEA is not barred from bringing suit™4 The
Comptroller's third issue on appeal is overruled.

EN13, The Comptroller argues that Caldwell
contradicts the Texas Supreme Court's deci-
sion in W.D. Haden Co. v. Dodgen, 158 Tex.
74, 308 S.W.2d 838 (1958). However, in
Dodgen, the court expressly distinguished
between suits “to compel performance of or
to enforce rights arising out of a contract with
a state agency,” which are considered suits
against the State for purposes of sovereign
immunity, and suits seeking a determination
of a person's rights when state officials act
outside their lawful authority, which are not
considered suits against the State for sove-
reigh-immunity purposes. 308 S.W.2d at
840. This Court's holding in Caldwell is
consistent with this distinction.

ENI4. On appeal, the Comptroller does not
contest TEA's associational standing to bring
suit. See Hunt v. Washington Siate Apple

ddver. Comm'n, 432 U.S. 333, 343, 97 S.Ct.

2434, 53 F.Ed.2d 383 (1977) (requirements
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for associational standing).

Attorneys’ Fees

[25] In its fourth issue on appeal, the Comptroller
argues that Karpod is not entitled to attorneys' fees
under the UDJA because its UDJA claim is redundant
to the legal remedy provided by the tax-protest provi-
sions of the tax code. See Tex. Tax Code Apn. §8
112.052, .101. The Comptroller contends that Karpod
improperly brought its UDJA, claim solely as a vehicle

to obtain attorneys' fees. See Texas State Bd. of
Plumbing  Exam'rs __v.  Associated  Plumb-

ing—Heating—Caoling Contractors of Tex., fne, 31
5.W.3d 750, 753 (Tex. App.-Austin 2000, pet. dism'd

by aer) (“It is an abuse of discretion ... to award at-
torney’s fees under the UDJA when the statute is relied
upon solely as a vehicle to recover attorney's fees.”),

[26] Chapter 112 of the tax code allows taxpayers
to seck a return of taxes pajd under protest, see Tex.
Tax Code Ann. § 112.052, and an injunction prohi-
biting the assessment or collection of a tax, see id. §
112.101 B3 1¢ 5 party requests a declaration under the
UDJA that goes beyond its request pursuant to the tax
code, the UDJA claim is not considered a redundant
remedy. See Strayhorn v. Raytheon E-Systems, ne.,
101 5.W.3d 558, 572 (Tex. ~Austin 2003, pet.
denied) (distinguishing between taxpayer that “re-
quested a statutory interpretation that went beyond its
request for a tax refund,” for which UDJA claim
would not be redundaat, and taxpayer seeking decla-
ration that denial of refund claim was unlawful, for
which UDJA claim would be redundant). In addition,
the issues to be determined in a tax-protest suit “are
limited to those arising from the reasons expressed in
the *866 written protest as originally filed.” Tex. Tax
Code Ann. § 112.053(b) (West 2008). At the time of
trial, Karpod had not paid the SOB tax under protest or
filed a written protest as conmtemplated by section
112.033 because the first SOB tax payments were not
yet due ¢ Therefore, when Karpod's UDJA claim
was filed, the constitutionality of the SOB tax was not
yet a “reason[ ] expressed in the written protest” that
could be raised in a tax-protest suit, ENU Id. The Texas
Supreme Court has held that taxpayers have a consti-
tutional right to obtain judicial review of tax lizbility
by means of a prepayment declaratory action. See R
Comme'ns, Inc. v. Sharp_875 S.W.2d 314_317-18
(Tex.1994) (holding tax code provision prohibiting
declaratory actions and requiring taxpayers to seek
relief through protest suit to be unconstitutional); see

© 2011 Thomson Reuters. No Claim to Orig. US Gov, Works.

Appellants' Appendix

Page 2318



287 S.W.3d 852
(Ciite as: 287 5.W.3d 852)

also Bandag Licensing. 18 § W.3d at 305 (tax code

provision prohibiting award of attorneys' fees in dec-
laratory-judgment action is “an unconstitational bar-
rier to access to the courts”). At the time Karpod's
UDJA claim was filed, it had a constitutional righttoa
declaratory judgment regarding its tax Hability and
such a declaration was not redundant to any remedy
available under the tax code, Asa result, the trial court
did not abuse its discretion in awarding attorneys' fees
under the UDJA. The Comptrolier's fourth issue is
‘overruled.

EN13. Chapter 112 also allows taxpayers to
bring a refund suit, see Tex. Tax Code Ann. §
112.15] (West 2008), which is distinct from
a tax-protest suit, see id. § 112,052 (West
2008). Karpod did not seck a refund under
section 112.151. '

EN16. The trial court's judgment declaring
the tax unconstitutional was issued on March
28, 2008, and the order awarding attorneys'
fees was issued April 11, 2008. Karpod did
not pay the tax under protest or file its written
protest letter until April 21, 2008, the date
that the first SOB tax payments became due.

EN17, TEA, for that matter, had no acoess to
a tax-protest suit at any time during this liti-
gation because it is not a taxpayer for SOB
tax purposes. As a result, TEA'S claim under
the UDJA is not a redundant remedy pre-
venting an award of attorneys' fees.

CONCLUSION
We affirm the trial court's judgment declaring that
subchapter B of chapter 47 of the business and com-
merce code is unconstitutional and permanently en-
joining assessment and collection of the tax.

Concurring Opinion by Chief Justice JONES.

Dissenting Opinion by Justice PURYEAR.
CONCURRING OPINION

1. WOODFIN JONES, Chief Justice.

Although I agree that strict scrutiny is the appro-
priate standard to apply in this case and concur in the
decision to affirm the trial court's judgment, I write
scparately to address the issue raised by the parties
concerning the use and relevance of post-enactment
evidence in determining the statute's predominant
purpose.

Page 15

Our Fisst Amendment analysis proceeds in three
parts. See City of Los eles v. Alameda Books, Inc.
335 U0.8. 425. 434, 122 8.Cu. 1728, 152 LEd.2d 670
(2002) (plurality op.) (citing City of Renton v, Play-
time Theatres, Inc., 475 U.8. 41, 46, 47-49. 31-54, 106
S.Ct. 925, 89 1 Ed.2d 29 (1986)). The first question,
whether the challenged law imposes a complete ban or
is instead a “time, place, and manner” regulation, see
id., is not in contention here, as the parties agree that
the fee or tax at issue is the latter. The second question
in the analysis is whether the restriction is con-
tent-neutral or content-based, see id.; the answer to
this question determines what level of scrutiny should
be applied, see City of Erie v. Pap's AM. 529 US.
277, 278, 120 S.Ct. 1382, 146 L Ed.2d 265 {2000)

(plurality op.). A content-based*867 regulation is

considered presumptively invalid and is subject to -
strict serutiny. Simon & Schuster, Inc. v. Members af
N.Y. State Crime Victims Bd,, 302 U.S._105.115. 118
112 S.Ct. 501, 116 LEd.2d 476 (1991): Arkansasy
Writers' Project, Inc. v. Ragland, 48] US. 271
230-31, 107 S.Ct. 1722, 95 L.Ed.2d 209 (1987).
Government regulation of speech or other expressive
activity is content-neutral and subject only to inter-
mediate scrutiny if it is adopted not “because of disa-
greement with the message it conveys,” but for rea-
sons unrelated to the content of the speech. Hill v.
Colorade, 530 U.8. 703, 720, 120 S.Ct. 2480, 147
L.Ed.2d 597 (2000) (citing Ward v. Rock Against
Racism,_491 US. 781, 791, 109 S.Ct. 2746. 105
L.Ed.2d 661 (1989)). Even in cases when a regulation
has an incidental effect on some speakers or messages
but not others, however, it will be deemed con-
tent-neutral and reviewed under intermediate scrutiny
it its predominant purpose was aimed at perceived
harmful secondary effects of the speech, rather than at
its content. Alameda Books, 535 U.S. at 434, 122 §.Ct.
1738; City of Renton, 475 11.8. at 48-49. 106 S.Ct
925. Afiler determining the level of scrutiny, the third
part of the analysis mvolves applying the appropriate
constitutional standard to decide whether the regula-
tion is namrowly tailored to promote a compelling
governmental interest (strict scrutiny), see Arkansas
Writers' Project, 481 U.S. at 231,107 S.Ct. 1722, ar
narrowly drawn to further a substantial governmentai
interest unrelated to the suppression of free speech
(intermediate scrutiny), see Turmer Broad. Sys. v.
Federal Commc'ns Comm'n, 512 U.S. 622. 662 114

S.Ct. 2445, 129 1. Ed.2d 497 (1994).
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I agree with Justice Henson that, in the present
case, the level-of-scrutiny inquiry (Le, “question
two”) can properly be decided by considering the plain
text of the statute at issue and its statutory context.
See, e.g., [llusions-Dallas Private Club, Inc. v. Steen
482 F.3d 299, 310 (5th Cir.2007) (holding that sta-
tute's predominant purpose could be determined by
considering text and statutory context). In addition to
those factors, I believe it is also appropriate at this
stage of the inquiry to look beyond whether the statute
is content-based or content-neutral on its face and
consider evidence regarding whether the statute's
predominant purpose was to regulate speech or to

address secondary effects. See City of Renton 475
U.S. at43-49_ 106 8.Ct. 925, To the extent that Justice

Henson's opinion suggests that secondary-effects
analysis is or should be confined strictly to cases in-
volving zoning regulations, I do not adopt that view.
Given that, in determining the content neutrality of
any statute under the First Amendment, “[tJhe gov-
ernment's purpose is the controlling consideration,”
Ward, 491 U.S, at 791, 109 8.Ct. 2746. it would be
unwise to ignore evidence regarding whether the
government's actual purpose was to combat negative
secondary effects. Accordingly, I see no reason to
~ analyze and decide cases in which protected speech is
regulated through imposition of a tax any differently
from cases in which it is regulated by a zoning re-
striction or other means.

As the Eleventh Circuit has observed, while the
Supreme Court has stated that zoning ordinances and
public-nudity ordinances should be reviewed under
distinct standards, “the Court also has sometimes
collapsed the two categories into a single, overarching
category of regulatory action targeting the negative
‘secondary effects' of non-obscene adult entertain-
ment and drawn conclusions about this single cate-
gory.” Peek-4-Boo Lownge of Bradenton, Inc v.
Manatee City, 337 F.3d 1251, 1255 (11th Cir.2003).
“Additionally, the Court has occasionally borrowed
specific doctrines*868 developed in one category of
case to apply to the other” [d_at 1255-56 {citing
Alameda_Books, 535 U.S. at 434, 122 S.Ct. 1728
(plurality op.) (relying on Court's holding in Pap's
4.M., a case involving public-nudity ordinance, to
explicate evidentiary showing necessary to sustain
aduli-entertainment zoning ordinance); Barnes v_ Glen
Theaire, inc,, 501 U.S. 560, 583-84. 111 S.Ct, 2456,

115 L Ed.2d 504 (1991) (Souter, T., concurring) (re- -

lying on evidentiary standard described in Renton, a
zoning case, to explicate evidentiary showing neces-
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sary to sustain public-nudity ordinance)).® There-
fore, I would hold that the Renton test may be applied
here and that question two of that test may be decided
by considering evidence relevant to the issue of
whether the legislature’s predominant purpose in
enacting the statute was to address secondary effects.

EN1. See also City of Erie v, Pap's AM. 529

US. 277, 281-82, 120 SCt 1382. 146
L.Ed.2d 265 (2000) (plurality op.) (applying
Renton's secondary-effects doctrine to Justify
non-zoning  restrictions); Ward v. Rock
Against Racism, 491 U.S. 781,791, 109 §.Ct.
2746, 105 L .Ed.2d 661 (1989) (citing Renton
for proposition that “[a] repulation that
serves purposes unrelated to the content of
expression is deemed neutral, even if it has
an incidental effect on some speakers or
messages but not others” in non-zoning
context). The federal courts of appeals have
followed suit. See, e.g., Famasy Ranch Inc. v,

Citv_of Arlington, 459 F.3d 546, 556 (5th

Cir.2006) (holding that city ordinance re-
quiring sexually oriented businesses to en-
force proximity provisions between nude
dancers and patrons was content-neutral be-
cause “the ordinance's predominate concern
is for secondary effects”); Dream Palace v.
County of Maricopa, 384 F.3d 990, 1013 (9th
Cir.2004) (equating second question of
Renton test to determination of whether sta-
fute was designed to combat secondary ef-
fects of adult entertainment industry); G M.

Enters., Inc. v. Town of Si, Joseph, 350 F.3d
631, 637 (7th Cir.2003) (focusing lev-

el-of-scrutiny inquiry solely on whether or-
dinances targeted secondary effects of sex-
ually oriented businesses and opting not to
decide whether ordinances were con-
tent-based or content-neutral).

In the present case, the trial court made several
written fact findings relating to the absence of evi-
dence that the statute's predominant purpose was to
combat secondary effects of combining nude dancing
and alcohol:

The author of HB 1751, State Representative Ellen
Cohen, testified before the House Ways & Means
Committee that she claimed no link between sexual
assault and the businesses responsible for the fees to
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be paid.

The House Research Organization's Bill Analysis
claimed no link between sexual assault and the
business responsible for the fees to be paid.

There is no evidence that the Legislature actually
considered or saw any studies claiming a link be-
tween sexual assault and the sexnally oriented
businesses that are responsible for the SOB Tax,

Victoria Camp's testimony indicated that materials
supporting the existence of such links were made
available to certain legislators, but no evidence
showed that any legislator had actually considered
or even seen those materials.

There is no evidence that studies about sexually
oriented businesses were created, consulted, or re-
viewed by the Legislature prior to enacting HB
1751.

The State does not challenge those findings in this
appeal. The trial court also made the following con-
clusion of law:

If reliance by the Legislature on' some
pre-enactment evidence of links between secondary
effects and protected speech is a constitutional re-
quirement (as is suggested, not expressly held, by
Supreme Court case law), the SOB Tax must be
held unconstitutional because no evidence indicat-
ing that the Legislature*869 actually considered any
evidence of such links was presented at trial.

The State argues that, in making the foregoing

findings and conclusion, the trial court created a “false
distinction” between pre- and post-enactment evi-
dence, which led it to determine that the State's “evi-
dence of a link between the combination of alcohol
and nude dancing and sexual assault” was insufficient.
Relying on Justice Souter's concurring opinion in
Barnes and two Fifth Circuit decisions, see Fanigsy
Ranch, 459 F.3d at 560; N.W._Enters. Inc. v.

5. y. QIQE of
fouston, 352 F.3d 162, 175 (5th Cir.2003 }, the State

argues that the Supreme Court has never required the
government to produce “pre-enactment evidence” of
legislative purpose in order 1o meet its burden of
showing that a statute i3 content-neutral. The State's
reliance on these cases is inapposite.
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While Justice Souter did urge that “the appropri-
ate focus is not an empirical enquiry into the actyal
intent of the enacting legislature, but rather the exis-
tence or not of a current governmental interest in the
service of which the challenged application of the
Statute may be constitutional,” see id_at 582,111 8.CL
2456, his comments were made in the context of a
discussion of question three of the Renton analy-
sis-whether the government satisfied the interme-
diate-scrutiny standard by producing sufficient evi-
dence of a link between the challenged regulation and
the asserted interest in combating secondary effects,
Likewise, the statements in the cited Fifth Circuit
cases regarding the use of post-enactment evidence
were made in the context of question-three discus-
sions. ™™ But inquiring into whether a statute’s purpose
was to address secondary effects is wholly distinet
from inquiring into whether the statute can be  Justified
on the basis that it actually forthers an important or
substantial governmental interest in combating nega-
tive secondary effects; the former determines the level
of scrutiny to be applied, while the latter determines
whether the statute passes constitutional muster under

. the applicable standard. Although 1 agree that

post-enactment evidence may be considered in ans-
wering question three, and is often essential to that
inquiry, it is far from clear that post-enactment evi-
dence-even evidence directly relevant to purpose-may
properly be considered in answering question two.
See, e.g., Musions, 482 F.3d at 310 n. 7 (declining to
address question of whether district court erred in
relying on state's post-enactment assertion of second-
ary-effects purpose as basis for applying intermediate
scrutiny, having decided that statute was con-
tent-neutral based on its plain text and statutory con-
text), White River Amusement Pub,_Inc. v. Town

Hariford, 481 F.3d 163, 171-72 (2d Cir.2007) (con-
cluding' that Renton permits consideration only of
pre-enactment evidence at question-two stage);

Dream Palace, 384 F3d at 1013-14 (same);
Peck-A-Bog Lounge, 337 F.3d at 1268 & 1. 16 (same),

SOB_Inc. y. County of Benton, 317 F.3d 836, 862 (3th

Cir.2003) (same); D.H.L. Assges.. Inc. v. O'G rman,
199 F.3d 50, 57-58 (Ist Cir.1999) (same); Z.J. Gifis

D-2, LL.C v. City of Aurora, 136 F.3d 683. 690 (10th

Cir.1998) (same).
FN2. See Fantasy Ranch, 459 F.3d at 560-61

(discussing post-enactment evidence in de-
termining whether ordinance furthered im-
portant or substantial government interest);

NW. Enters. Inc. v City of Houston, 352
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F.3d 162, 175 (5th Cir.2003) (holding same

and noting that question-two Stage is not ap-
propriate point to require legislature “to show
evidence of negative secondary effects and of
the new regulations' efficacy” because
“{disputes over the effectiveness of the
proposed regulations are properly reserved
for the final prong of the Renton analysis™).

Irrespective of whether courts may properly con-
sider post-enactment evidence *870 of purpose in
answering question two, however, all of the State's
post-enactment evidence in this case was relevant to
the issue of whether the statute can be Justified (ques-
tion three), not its purpose (question two). As the trial

- court explained in its detailed findings of fact, the
record in this case does not contain evidence-either
pre- or post-enactment-that the legislature’s predo-
minant purpose in enacting the statute was to combat
perceived negative secondary effects of combining
alcohol and nude dancing, Thus, the State's argurnent
that the trial court created a false distinction between
pre- and post-enactment evidence is unavailing, be-
cause no evidence was produced showing that the
legislature's purpose was aimed at secondary effects.

In sum, I agree with Justice Henson that the text
and context of the statrte show that it is a con-
tent-based restriction. Therefore, in the absence of any
evidence that the legislature's predominant purpose
was lo address secondary effects, the statute may not
be deemed content-neutral and must be reviewed
under strict scrutiny, see City of Renton, 475 .S, at
48-49, 106 8.Ct. 925, which the State has conceded it
cannot meet.

1 join the “Sovereign Immunity” and “Attorneys’
Fees” sections of Justice Henson's opinion.

DISSENTING OPINION

DAYID PURYEAR, Justice.

Because 1-believe that the statutory scheme at
issue in this case should have been reviewed using
intermediate scrutiny rather than strict scrutiny and
because T believe that the statute does not violate the
First Amendment, T respectfully dissent from the re-
sult reached by the majority.

As mentioned in Justice Henson's opinion, section

47.052 of the business and commerce code provides as
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follows: “A fee is imposed on a sexually onented
business in an amount equal to $5 for each entry by
¢ach customer admitted to the business.” Tex. Bus. &
Com.Code Ann, § 47.052(a) (West Supp.2008) (em-
phasis added). The code defines “sexually oriented
business” as follows:

a nighiclub, bar, restaurant, or similar commercial
enterprise that;

(A} provides for an audience of two or more indi-
viduals live nude entertainment or live nude per-
formances; and

(B) authorizes on-premises consumption of alco-

- holic beverages, regardless of whether the con-
sumption of alcoholic beverages is under a license
or permit issued under the Alcoholic Beverage
Code.

© ld § 47.051(2) (West Supp.2008); see aiso id. §
47.051(1} (West Supp.2008) (defining “nude™). Ac-

cordingly, the code imposes a fee on businesses that
provide nude erotic entertainment and peimit the
consumption of alcohol on the their premises, By
requiring all the conditions to be satisfied before a fee
may be imposed, the code necessarily exempts estab-
lishments that provide erotic entertainment but do oot
allow for the consumption of alcohol or that allow
alcohol consumption but do not allow their. erotic
entertainers to perform fully nude. The code also re-
quires that a large portion of the fee collected be given
to the State's sexual assault program fund. Jd. §47.054

est Supp.2008}.

First Amendment

The statute in question, by its terms, does not
specifically impose restrictions on the type of erotic
entertainment performers may engage in or that pa-
trons may observe. In other words, the statute does not
address the expressive nature of the entertainment at
issue. Instead, the statute affects the ability of busi-
nesses to combine*871 the entertainment apd the
consumption of alcohol. Although no specific kimits
On expression are imposed, the statute still has First
Amendment implications because it affects the man-
ner in which businesses may provide erotic expres-
sion. See Jllusions-Dallas Private Club. Inc. v. Steen
482 F.3d 299, 307 (Sth Cir.2007). In light of this, I
would analyze the constitutionality of the statute by
employing traditional First Amendment Jjurispru-
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dence; however, I would note that while this type of
regulation does have First Amendment implications,
live erotic entertainment “fallg only within the outer
ambit of the First Amendment's protection,” City of
Eriev. Papis A. M., 529 U.S. 277, 289,120 S.Ct. 1382,

146 L.Ed.2d 265 (2000); see also Barnes v, Glen
Theatre, Inc., 501 U.S. 560, 584. 111 S.Ct. 2456, 115

L.Ed.2d 504 (1991) (Souter J., concurring) (distin-
guishing between societal interest in protecting erotic
expression and greater interest in protecting “un-

trammeled political debate™); Doran v. Salem Inn
Ine., 422 U.S. 922,932, 95 8,Ct. 2561, 45 L.Ed.2d 648

(1975) (explaining that nude dancing at bars “involves
only the barest minimum of protected expression™);
Ben's Bar, Inc. v. Village of Somerset, 316 F.3d 702,
707 (7¢h Cir.2003) (noting that nude dancing is only
given diminished protsction inder First Amendment);
see also Fantasy Ranch Inc. v. City of Arlington, 459
'E.3d 546, 554 (5th Cir,2006) (expiaining that although
live erotic entertainment is protected by First
Amendment, governments can regulate jt). 2

EN1. In her opinion, Justice Henson agrees
that the type of expressive conduct at issue in
this case only barely falls within the protec-
tions of the First Amendmeni. However, ra-
ther than concluding that the conduct's
placement on the edge of protected speech
subjects the behavior to less constitutional
protection, she confusingly concludes that
the type of expressive conduct at issue in this
case warrants the highest judiciaj scrutiny,
presumably higher than that afforded to be-
haviors more truly expressive in nature, to
prevent unfair suppression,

Alcohol Prohibitions for Sexually Oriented Busi-
. Desses :

As a preliminary matter, I would note that a state
may, in an effort to combat secondary effects asso-
ciated with sexually orented businesses, entirely
prohibit the consumption of alcohol within sexually

oriented businesses. See Ben's Bar, 316 F.3d at 706, ‘

728 (7th Cir.2003) (upholding constitutionality of
ordinance that prohibited consumption of alcohol

within sexually oriented businesses); see also 187
South Inc. v. Fischer, 454 F.3d 228, 233-34 (3d
Cir.2006) (concluding that regulation prohibiting
erotic expression at locations licensed to sell alcohol
did not violate First Amendment). If a state may
completely prohibit the consumption of alcohol within
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sexually oriented businesses, it seems logical to as-
sume that a state may also impose less exacting al-
cohol restrictions on sexually oriented businesses
provided that the restriction is also designed to combat
negative secondary effects. Cf Pap’s 4. M, 529 U.S. at
301, 120 S.Ct. 1382 {upholding city ordinance that

imposed restriction that was less onerous than com-
plete ban on erotic dancing and noting that there may
be more than one method for government to choose to
address serious problems associated with sexually
otiented businesses).

The statute at issue in this case imposes a fee on
establishments providing erotic entertainment and
allowing their customers to consume alcoho|. There
can be little doubt that a fee is less restrictive than an
absolute ban,®™ and as discussed *872 more tho-
roughly later, the statute was designed to address
potential negative secondary effects arising from the
pairing of erotic entertainment and alcohol consump-
tion by providing revenue for the State's sexuval assault

program fund. See 44 Liguormart, Inc. v. Rhode Isl.

and, 517 U.8, 484, 511. 116 S.Ct, 1495, 134 L.Ed.2d
711 {1996) (stating proposition that greater govern-

mental powers include lessor ones); ¢f’ New York State
Liguor Auth. v. Bellanca, 452 1.8, 714,717,101 8.Ct.
2599, 69 L Ed.2d 357 (1981) (explaining that state's
ability to ban sale of alcohol entirely encompasses
lesser &gwer to ban sale of alcohol at certain loca-
tions).* I can find no compelling distinction between
statutes designed to curb potential negative secondary
effects by prohibiting, in their entirety, the pairing of
alcohol consumption and erotic entertainment and
statutes designed to curb unwanted secondary effects
by imposing a fee on establishments allowing the two
activities that would render the later unconstitutional
but the former constitutional. Consequently, I fail to
see how the majority can conclude that the statute at
issue violates the First Amendment.

FN2, Regardless of the amount of the fee, the
imposition of a fee for engaging in certain
activities is less restrictive than banning the
activity in its entirety because individuals
have the option of engaging in the activity by
paying the fee. Although businesses may
challenge (he amount of the fee as being ex-
cessive, those arguments are fundamentally
different than challenging the State's author-
ity to impose the fee at all,
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EN3. Justice Henson tries to dismiss the
State's “greater power inchudes the lesser
power” by relying on a hypothetical de-
scribed in Nollan v. _California Coastal
Comm'n, 483 U.S. 825 107 S.Ct, 3141. 97
L.Ed.2d 677 (1987). In that case, the Su-
preme Court noted that a state could prohibit
people from shouting the word “fire” in
crowded theaters without violating the First
Amendment because the prohibition would
fall within a state's power to protect the pub-
lic safety. 14, at 837, 107 S.Ct. 3141, How-
ever, the Court also theorized that a state
could not adopt the ban but also allow indi-
viduals to violate the ban if they chose to
contribute $100 to the state treasury. J4. The
Court noted that the second situation would
amount to a lesser restriction than a total ban
but also concluded that the addition to the
ban would be unrelated to the purpose of
protecting the public safety and would, in
fact, alter the purpose of the ban. 14, In effect,
the Court reasoned that the imposition of the
fee was improper because imposing the fee
wouid not further the state's interest m en-
couraging public safety. In other words, the
Court determined that “the condition substi-
tuted for the prohibition [would] utterly fail[
1 to further the end advanced as the justifica-
tion for the prohibition.” I4,

The fee at issue in this case is unlike the
one described above because the fee in this
case is designed to further the same interest
that a total ban on erotic entertainment and
alcohol consumption would accomplish:
minimizing potential negative secondary
effects resulting from the consumption of
alcohol and the viewing of erotic enter-
tainment. Accordingly, the fee at issue in
this case is actually more similar to the
other hypothetical described in Nollapn, m
which the Court theorized that because a

- state could refuse to issue a building permit
in order to protect public's interest in a
beach, the State could also legitimately
grant the permit but impose lmitations
designed to protect the public's interest in
that property. Jd. at $36-37, 107 S.Ct
3141,
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Intermediate Scrutiny Applies

Once it has been determined that a statute regu-
lates activity protected by the First Amendment,
courts must then determine what level of scrutiny to
employ when reviewing the statute. As a preliminary
matter, I would note that courts often apply interme-
diate scrutiny to governmental regulations of sexuaily

oriented businesses. See Fantasy Ranch_459 F.3d at
335 (5th Cir.2006) (listing various instances in which

courts have applied intermediate scrutiny); see also
729, Inc. v. Kenton County Fiscal Court 515 F.3d
485. 504 (6th Cir.2008) (explaining that regulations
pertaining to sexually oriented businesses are re.
viewed under intermediate rather than strict scrutiny
due to “the peculiar *873 ‘secondary effects' asso-
ciated with adult businesses”). When determining
whether to apply intermediate or strici scrutiny, courts
look to the purpose of the regulation at issue. Hhsions,
432 F.3d at 308. If the statute “is intended to suppress
expressicns contained in erotic dancing, then it is
subject to sirict scrutiny,” but if the statute “has a
purpose unrelated to the suppression of speech, then it
is subject to intermediate scrutiny.” /4.

Although the statute at issue in this case mentions
“live nude entertainment” and “live nude perfor-
mances,” the statute imposes no direct limitation on
the type of expression that may be exhibited through
crotic entertainment. Cf jd,_at 309 (explaining that
fact that statute “references content” does not neces-
sarily mean that statute is “intended to Suppress
speech, even without 2 legislative record to suggest a
Ppurpose unrelated to speech™). Moreover, it only im-
poses a fee if a sexually oriented business decides to
pair erotic emtertainment with the consumption of
alcohol. In other words, a business may avoid any
imposition of the fee described in the statute by not
allowing its customers to consume alcohol, See id,
(noting that fact that sexually oriented business could
remove itself from reach of regulation by not allowing
alcohol consumption weighs in favor of determination -
that regulation should be reviewed under intermediate
scrutiny). Accordingly, the statute seems concerned
with the regulation of alcohol or the regulation of the
pairing of aicohol and erotic entertainment rather than
the suppression of any specific erotic expression, Cf.
Ben's Bar, 316 F.3d at 726 (explaining that regulation
prohibiting consumption of alcohel within sexually
oriented business was “not a restriction on erotic ex-
pression, but a prohibition of nonexpressive conduct
{ic., serving and consuming alcohol) during the
presentation of expressive conduct™).
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For these reasons, 1 believe that the statute has a
purpose unrelated to the suppression of expression and
is, therefore, subject to intermediate scrutiny, Cf.
Sammy’s of Mobile Ltd. v, City of Mobile, 140 F.Ad
993, 996 (11th Cir.1998) (noting that ordinances pro-
hibiting sale or consumption of alcohol at sexually
oriented business are content-neutral and should he
analyzed under intermediate scrutiny),

This conclusion is also supported by the fact that
courts have reviewed regulations pertaining to sex-
ually oriented businesses and imposing more signifi-
cant restrictions under intermediate scrutiny. For
example, courts have employed intermediate scrutiny
when reviewing regulations limiting the locations in
which sexually oriented businesses may operaie. See,
e.g., City of Los Angeles v, Alamedg Books. Inc.. 535
U.S. 425 440, 122 S.Ct. 1728. 152 1.Ed.2d 670
(2002) (plurality opinion) (applying intermediate
scrutiny to ordinance that prohibited more than one
sexually oriented business per building and did not
contain a provision exempting preexisting business-
es), Renton v. Playtime Theatres, Inc. 475 .S, 41,
49, 106 S.Ct 925 89 L.Ed2d 29 (1986) (vtlizing
intermediate-scrutiny test when reviewing regulation
limiting the locations in which adult movie theaters
may operate).

In addition, conrts have also employed interme-
diate scrutiny when reviewing limitations placed on
actual erotic expression. See, e.g., Fantasy Ranch, 459
E.3d at 557 (applying intermediate scrutiny to ordin-
ance imposing proximity limitations, which required
performers to be six feet away from customers or to be
separated from their customers by wall); Hang_On,
Inc. v. City of Arlingion, 65 F.3d 1248, 1254-55 (5th
Cir.1995) (applying intermediate scrutiny when re-
viewing statute prohibiting contact between erotic
entertainers*874 and customers), Furthermore, the
Supreme Court has applied intermediate scruliny
when reviewing the constitutionality of an ordinance
prohibiting public nudity, which had the effect of
requiring erotic entertainers to wear minimal attire,
Pap's 4. M. 525 U.S. at 296-302. 120 S.Ct. 1382,

Finally, courts have employed intermediate scru-
timy to review complete bans on the consumption of
alcohol within sexually oriented businesses. See Ben's
Bar, 316 F.3d a1 722. Similarly, intermediate scrutiny

has been applied to a stamte that completely prohi-
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bited the issuance or renewal of alcoho] permits for
sexually oriented businesses located inside dry polit-

ical subdivisions. lifusions, 482 F.3d at 303, 307, 310;

see Tex. Alco. Bev.Code Amn. § 32.03(k) (West
2007); see also Tex. Elec.Code Amn. § 501,021 (West
Supp.2008) (allowing voters to determine whether to
allow sale of aicohot within political subdivision).

The statute at issue in this case does not require
sexually oriented businesses to move from their cur-
rent locations, imposes no direct limitation on the type
of erotic expression entertainers may provide, and
does not completely ban the consumption of alcohol
within a sexually oriented business. Rather, the statnte
imposes a fee on a sexually oriented business only if it
chooses 1o allow the consumption of alcohol on its
premises. Nothing in the cases relied upon by either of
the other two justices convinces me that a more ex-
acting standard should be employed to review a statate
that has a more modest impact on First Amendment
expression than the regulations described above,

The Statute Survives Intermediate Scratiny
Having determined that the statute in question in
this case should be reviewed under intermediate scru-
tiny, I would then determine whether the statutc may
be upheld under that level of scrutiny. In the context at
issue in this case, a regulation satisfies intermediate
scrutiny if it was issued “pursuant to a legitimate
governmental powet™; “does not completely prohibit
adult entertainment”; “is aimed not at the Suppression
of expression, but rather at combating negative sec-
ondary effects”; and “is designed to” further a “sub-
stantial governmental interest and the restriction on
expressive conduct is no greater than is essential in
fartherance of that interest.” [ilusions_482 F.3d at 3 11

There is no dispute that the legislature has the
authority to regulate both alcohol consumption and
sexually oriented businesses. Cf Ben's Bar, 316 F.3d
at 722 (explaining that regulation of alcohol con-
sumption falls within state's police powers). In addi-
tion, as described earlier, the statute in question does
not completely ban erotic entertzinment. Cf Califor-
nia v. LaRue, 409 U.S. 109, 118-19, 93 S.Ct. 390, 34
L.Ed.2d 342 (1972) (upholding constitutionality of
regulation that prohibited certain types of emotic ex-
pression in bars and noting that state did not ban the
expression entirely, but merely prohibited it in estab-
lishments that allow for the consumption of alcohol).
Consequently, the first two elements are met,
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Regarding the third element, as described pre-
viously, nothing in the statute directly addresses any
aspect of erotic expression; rather, the statute ad-
dresses the pairing of erotic expression with the con-
sumption of alcohol. Moreover, rather than prohibit-
ing any particular act of expression, the statute simply
imposes a fee on establishments that desire to allow
the consumption of alcohol on their premises and that
provide erotic entertainment.

Furthermore, the statute attempts to address some
of the potentially negative secondary effects from the
pairing of alcohol*875 and erotic expression by using
a portion of the total fees collected to provide revenue
for the State's sexual assault program fund. Addition-
ally, the legistative history for the statute demonstrates
that the purpose of the statute was to provide funding
for programs alleviating the impact of secondary ef-

-fects. See Senate Research Cir., Bill Analysis, Tex,
H.B. 1751, 80th Leg., R_S. {2007) (stating that fee will
be used to fund “programs that relate to sexual assault
prevention, intervention, and research”); House Re-
search Org., Bill Analysis, Tex. H.B. 1751, 80th Leg.,
R.S. (2007) (listing various sexual assault programs
that money raised by fee could be nsed for). Although
the effect of the fee on potentia] secondary effects may
be more attenuated than a complete ban on alcohol
consumption within businesses providing erotic en-
tertainment would be, a state must be given a rea-
sonable opportunity to experiment with solutions to
serious problems affecting its populace, See Pap's
4M., 529.8. at 301, 120 S.Ct, 1382.

In light of the preceding, I would conclude that
the statute is atmed at combating negative secondary
effects and is not aimed at the suppression of expres-
sion. Cf. Fantasy Ranch, 459 F.3d at 557 (concluding
that intermediate scrutiny was appropriate because the
ordinance was “predominately tarpeted to the preven-
tion of secondary effects, not to the suppression of
symbolic expression™). For the reasons that follow, 1
would also conclude that the fourth element is satis-
fied.

To satisty the “substantial interest” requirement
of the final element, the State inust present some
evidence demonstrating a connection “between the
combination of alcohol [consumption] and erotic
dancing and negative secondary effects.” Ilusions
482 ¥.3d st 312-13; see Fantasy Ranch, 459 F.3d at
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361 (requiring only that regulation be supported by
evidence that could reasonably be viewed as relevant
to effects in question). However, the burden on the
State is very light, Musions, 482 F.3d at 312, and the
State is not required to prove that jts regulation is the
only way to combat potential negative secondary
effects, see Alameda Books, $35 U.S. at437. 122 S.Ct.
1728,

The link between sexuvally oriented businesses
and negative secondary effects has been discussed in
various cases, Pap’s A M. 529 US. at 300, 120 S.Ct.
1382 (noting that crime and other safety issues are
caused by “presence of nude dancing establish-
ments”), and courts have also identified a state's in-
terest in combating these effects as a substantial in-
terest, see, e.g., Barnes, 501 U.S. at 583. 111 S.Ct.
2456 (Souter, J., concurring) (concluding that states
have substantial interest in preventing negative sec-
ondary effects associated with sexually oriented
businesses). In fact, the Supreme Court has ressoned
that govemments are not required to obtain new evi-
dence regarding negative secondary effects when
passing new regulations for sexually oriented busi-
nesses and may instead rely on evidence previously
discovered, including evidence summarized in prior
cases. Pap's A.M., 529 U.S. at 296-97, 120 S.Ct. 1382,
In addition, the legislature has specifically identified a
link between sexually oriented businesses and Dega-
tive secondary effects. In particular, the legisiature has
determined that it is appropriate to impose regulations
on sexually oriented businesses that are not imposed
ot other businesses because “sexually orented busi-
nesses may be detrimental to the public health, safety,
and welfare by contributing to ... the growth of crim-
inal activity.” Tex. Loc. Gov't Code Ann. § 243.001(a)
{West 2005).

Although the link between sexually omented
businesses and negative secondary *876 effects has
been previously established, evidence was also pre-
sented at trial suggesting a link between sexually
oriented businesses and the types of behavior that the
sexual assault fund is designed to combat. See Barnes,

S501U.S. at 582. 111 S.Ct. 2456 (Souter J., concurring) -

(explaining that when determining whether statute is
constitutional, courts should focus on whether there is
current governmental interest and not on whether
interest was thoroughly articulated when regulation

was issued); Fantasy Ranch, 459 F.3d at 560 (stating

that governments may justify cnactment of regulation
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with evidence presented at trial). In fact, the district
court found that the State “presented persuasive trial
evidence supporting a possible link between the
business activity subject to the tax and the secondary
effects addressed by the sexual assault program fund.”
Specifically, expert testimony was introduced stating
that viewing erotic entertainment while consuming
aleohol increases the likelihood that sexually assaul-
tive behaviors might ensue, Moreover, various expert
witnesses also stated that it was reasonable for legis-
lators to conclude that there is a causal link between
viewing erotic entertainment while consuming alcohol
and sexually assaultive behavior.

For these reasons, I would conclude that the State
has a substantial interest in combating negative sec-
ondary effects and that the statute at issue furthers that
interest, See Hlfusions, 482 F.3d at 312 (explaining that
courts must determine whether substantial interest
exists and whether regulation facilitates that interest).

Regarding the restrictive component of the final
element, as mentioned previously, the statute at issue
imposes no affirmative ban on any expressive con-
duct. Instead, the statute imposes a fee on establish-
ments providing erotic entertainment that also allow
their patrons to consume alcohol. Nothing prohibits
businesses from continuing to provide erotic enter-
tainment and allow patrons to consume alcohol pro-
‘vided that the businesses pay the fee. Alternatively,
businesses may continue to provide erotic entertain-
ment without paying the fee if they stop allowing their
customers to consume alcohol or if they require their
performers to wear minimal clothing, See Pap's AM.,
229 U.S. at 301, 120 8.Ct. 1382 (commenting that
requiring performers to wear minimal clothing has de
minimus impact on erotic expression).

Given that the statute does not directly target any
type of expressive conduct, that the statute provides
multiple avenues in which businesses may coutinue
providing erotic entertainment, and that courts have
uphield other regulations actually limiting the type of
erotic expression that may be conveyed, see id. at 284
301. 120 S.Ct. 1382 (upholding ordinance requiring
«dancers to wear minimal attire while engaged in erotic
entertainment), Hang On, 65 F.3d at 1256-57 (stating
that ordinance prohibiting contact between customers
and erotic performer did not burden protected ex-
pression more than is essential to “interest in pre-

venting prostitution, drug dealing, and assault”), I
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would conclude that the statute's restriction on ex-
pressive conduct is no greater than is essential,

Having determined that all four prongs of inter-
mediate scrutiny were satisfied, I would hold that
section 47.052 of the business and commerce code
does not violate the First Amendment of the federal
constitution B

EN4. Because the district court concluded
that the statute violated the First Amend-
ment, it made no determination regarding the
Association's other attacks on the statute.
Having found that the statute does not violate
the First Amendment, I would reverse the
Jjudgment of the district court and remand the
case for consideration of the other issues
raised in the case.

Tex.App.-Austin,2009.
Combs v. Texas Entertainment Ass'n, Inc.
287 5.W.3d 852

END OF DOCUMENT
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Vernon's Texas Statutes and Codes Annotatzd Curreniness
Business and Cornmerce Code (Refs & Annos)
Title 4. Miscellaneons Commercial Provisions (Refs & Anuas)
*@ Chapter 47. Sexaslly Oriented Busineases {Refs & Annas)
g Subchapter B, Fee Imposed on Certgin Sexvally Oriented Businesses
w § 47.651. Definitions
In this subohapter:
(1) “Nude” means:
(A) entirely unclothed: or
(B) clothed in a manner that leaves uncovered or visible through Jess than fully opaque clothing any portion
of the breasts below the top of the areola of the breasts, if the person is female, or any porticn of the genitalg
or buttocks,

{2) "Bexually oriented business” means a Dnightelub, ber, restaurant, or simiiar commercial enterprise that

(A) provides for en andience of two or more individpals live nude entertainnent or live node performances;
and

(B} authorizes on-premises sonsumption of elocholic beverages, regardless of whether the consumption of
alcoholic beverages is nnder a licenge or permit isgucd vnder the Alcoholic Beverage Code,

§ 47.052. Fee Based on Admissons; Records

(2) A fee is imposed on a sexually oriented business in an amount equal tu $5 for each eniry by each customer
admitted to the business.

(b) A sexually oriented business shall record deily in the maoner required by the compiroller the number of
customers admitled to the business. The business shall maigtain the records for the period reqnired by the
compireller and make the records available for inspection and audit on request by the comptroller.

(c) This section does not require a sexually oriented business to impose a fee on a custamer of the business, A

business has discretion to dstermine the manner in which the business derives the money required to pay the
fee bmposed under this section.

§ 47.653. Remission of Fee; Submission of Reports
Each quarter, 8 sexvally oriented business shall:

(1) remit the fee imposed by Section 47.052 to the comptrolier in the manner prescribed by the comptroller:
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and

(2) file a report with the comptroller in the manner and containing the information required by the comp-
trofler.

§ 47.054. Allocation of Certain Revenge Tor Sexnal Assault Programs

The comptrofler shail deposit the first $25 miltion received from the fee imposed under this subchapter in a
state fiscal biennium to the credit of the sexusl agsalt program fund,

§ 47,055, Allocation of AddlBonal Revenue

. {8) The comptroller shall deposit all amounnis received from the fee Emposed under this subchapter after the
first $25 million in a statc fiseal bienaivm in the Texas tealth opportunity poo! established nander Subchapter
N, Chapter 531, Government Code. Money deposited in the pool nnder this section may be used only to
provide health benefits coverage premium payment assistance (o low-income persons threugh a premium poy-
ment assistance program developed under that subchepter. .

(b) This section takes effect anly if Senate Bill No, 10, Acts of the 80th Legislature, Regular Bossion, 2007,
becomes law and the Texas health oppostunity pool is established under that Act. I that Act does ot become
law, or that Act becomes law but the Ppoo s not established, this section has no effect, and the revenue is de-
posited as provided by Section 47.0551. ‘

§ 47.0551. Allocatlon of Addittonal Revenue

(a) The comptroller shall deposit all amoonts received from the fee imposed under this subchapter after the
1lrst $25 million in a etata fiscal biennium to the credit of the premium payment assistance account. The

" premium payment assistence account is an account in the general revenue fund that may be appropriated to the
Health and Buman Services Commission only to provide bealth benefits coverage premiurm payment assist-
ance {¢ low-income persons through a program developed by the commission,

(b) This section takes effoct only if Senate Bill No, 18, Aets of the 80th Legislature, Regnler Scasiom, 2007,
does not became law, or that Act becomes law, but the Texas health opportunity pool is not established under
that Act. If that Act becomes law and the pool is established, this sectlon has ne ¢effect, and the revenue is de-
posited as provided by Section 47.055.

§ 47.056. Administration, Collectiou, and Enforcement

The provigions of Subtitle B, Title 2, Tax Code, apply to the administration, payment, collection, and enforee-
ment of the fee imposed by this chapter.

END OF DOCUMENT
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STATE OF TENNESSEE
OFFICE OF THE

ATTOBRNEY GENERAL
PO BOX 20207
NASHVILLE, TENNESSEE 37202

April 2, 2008
Opinion No. 08-78
Legality of Privilege Tax On Entry of Customers into Adult-Oriented Establishments
QUESTION

Is proposed legislation, House Bill 2676, which would impose a state privilege tax only on
adult-oriented establishments for each entry by a customer, defensible in court?

OPINION

The proposed state privilege tax to be imposed only on adult-oriented estzblishments for each
entry by a customer would likely be held unconstitutional,

ANALYSIS

The opinion of this Office has been requested as to the legality of proposed legrislation,
- House Bill 2676, which would amend the Adult-Oriented Establishment Act, Tenn. Code Ann. §
7-51-1401, et seg., to impose a “five dollar ($5.00) [state] privilege tax . . . for each entry by each
customer admitted to adult cabarets or adul[-Joriented establishments.” HB 2676, Section 2(a).
“Such tax shall be in addition to all other taxes imposed on any such customer.” /& The businesses
would be required to record daily the number of customers admitted and remit the tax quarterly to
the adult-oriented establishment boards' for their respective counties. /4., Sections 2(b) and 3(a).
The incidence of the tax would be on the adult-oriented establishment, not the customer, since the
businesses would not be required to impoge the tax directly on the customers, but would have
discretion to determine the manner in which each business derives the money required to pay the
tax. Id., Section 2(c). The county adult-oriented establishment boards would remit the tax proceeds
to the Treasurer for deposit into a special account created in the State General Fund. Id., Sections
3(b) and 5. “Moneys from such account shall be appropriated solely for the purpose of making
grants to public and private agencies for the victims of sexual abuse and victims of domestic
violence.” Id., Section 5. These grants would be edministered by the Division of Resource
Development and Support in the Department of Finance and Administration. /4,

! Typically a county does not have an adult-oricmted establishment board unless it has voted, pursuant to Tenn.
Code Amn. § 7-51-1120, to make the separate Tennegges Adult-Oriented Establishment Registration Act, Tenn. Code
Ann, § 7-51-1101, et seq., operative in that county. The Registration Act is effective in g Particular county only “upon
the contingency of a two-thirds (2/3) vot= of the county legislative body. By contrast, the Adult-Oriented Establishment
Act, Tenn. Code Ann_ § 7-51-1401, & seq., applies in all counties.
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Courts recognize that non-obscene adult-oriented entertamment falls marginally within the
scope of free speech protection. The United States Supreme Court has explained:

[Elven though we recognize that the First Amendment will not tolerate the total
suppression of erotic materials that have some arpuably arfistic value, it is manifest

" that society’s interest in protecting this type of expression is of a wholly different,
and lesser, magnitude than the interest in untrammeled political debate that inspired
Voltaire’s immortal comment. 2

Youﬁg v. American Mini Theaters, Inc., 427 U.S. 30, 70-71, 96 S.Ct. 2440, 2452 (1976), rehearing
denied (subjecting the commercial exploitation of sexually-oriented material to zoning requirements
found to be a constitutionally valid time, place or manner regulation under the First Amendment).
Further, as noted, in City of Erie, et al. v, Pap's AM. ditia Kandyland, 529 U .S. 277, 289,120 8.
Ct. 1382 (2000)(plurality opinion),

Being “ in a state of nudity” is not an inherently expressive condition.. . . [H]owever,
nude dancing of the type at issue here is expresstve conduct, although we think it
* falls within, the outer ambit of the First Amendment’s Protection.

Traditionally, a governmental regulation of adult-oriented entertainment (which is intended
to address generally recognized deleterious secondary effects) is analyzed under intermediate
scrutiny to ensure it does not unchily impair the exercise of First Amendment tights. "[R]egulations
that are unrelated to the content of speech are subject to an termediate level of scrutiny,” one
which was first enunciated as a four-step test in United States v, O'Brien, 391 U.S. 367, 377, 88
S.Ct. 1673 (1968). To withstand constitutional scrutiny, then, (1) the [Act or ] Ordinance must have
been enacted within [the government’s] constitutional power; (2) the [Act or] Ordinance must
further a substantial governmental interest; (3) the interest must be uarelated to the suppression of
speech’; and (4) the [Act or] Ordinance may pose only an "incidental burden on First Amendment
freedoms that is no greater than is essential to further the government interest.” Rickland Bookmart,
- Inc. v. Nichols, 137 F.3d 435, 440 (6th Cir.1998)(upheld constitutionality of Tennessee’s Aduit-
Orienied Establishment Act, Teon. Code Ann. § 7-51-1401, et seg.) (citing OBrien, 391 U.S. at 377,
88 5.Ct. 1673); see Deja Vu of Nashville v. Metropolitan Gov't of Nashville and Davidson County,
Tenn. 274 F.3d 377, 391-92 (6th Cir, 2001)(applied intermediate scrutiny test in addressing

TVoltaire, referring to 2 suggestion that the violent overthrow of tyranny might be legitimate, said; “1
disapprove of what you say, but I will defend to the death your right to say it.” .

* The Sixth Circuit recognizes that ardinences zimed at regulating adult entertainment businesses may constitute
content-based regulations, but that "a distinction may be dmwn between adult [businesses] and other kinds of
[businesses] without viclating the government's paramount obligation of neutrality" when the government seeks to
regulate only the secondary effects of erotic speech, and not the speech itself, Richland Bookmart, fne. v. Nichols, 137
F.3d 435, 440 (6th Cir.1998).
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constitutionality of Nashville adult-oriented establishment licensing ordinance).*

[Such a fee is not excessive, even if it is more than nominal, so long as it is] reasonably related to
the expenses incident to the administration of the ordinance.! Northeast Ohio Coalition Jor the
Homeless v. City of Cleveland, 105 F.3d 1107, 1109-10 (6th Cir.1997); quoted in Deja Vu of
Nashville, 274 F.3d at 395-96. The license and permit fess in Tennessee’s Adult-Oriented
Establishment Registration Act, at Tenn. Code Ann.§ 7- 51-1118, have been found reasonably
related to the cost of administering and enforcing that law and were deemed constitutionally valid.

The proposed state privilege tax that is the subject of this Opinion, however, differs from
these constitutionally valid license fees associated with otherwise valid regulations intended to
address deleterious secondary effects generally recognized as associated with adult-orented
establishments. The United States Supreme Court has stated that “[i}t could hardly be denied that
a tax laid specifically on the exercise of [First Amendment] freedoms would be unconstitutional,”
Murdock v. Commonwealth of Pennsylvania, 319 U.S.. 105, 108, 63 8. Ct. 870 (1943); see also
Northeast Ohio Coalition for the Homeless v. City of Cleveland, 105 F.3d 1107, 1109 {6th Cir. 1997)
(“It is equally clear that while the government may kot tax the exercise of constitutionally protected
activities, it may restrict the exercise of such activities by ‘reasonable time, place, and manner
regulations . ...”). In Murdock, an ordinance which required a religious group to pay a flat license
fee as a condition to conducting jts distribution activities was struck down as unconstitational
because the flat license fee was essentially “a flat tax imposed on the exercise of a privilege granted
by the ‘Bill of Rights.”” 319 U.S. at 113, 63 S. Ct. at 875. “A state may not impose a charge for the
enjoyment of a right granted by the Federal Constitution,” Jd. The flat license tax in Murdock was

4 See also City of Los Angeles v. Alameda Bocks, inc., 535 U.S. 425,122 8.Cr. 1728 {2002Y0"Connor,
1.)(applied the intermediate scrutiny test to address validity of a City of Los Angeles zoning provision prohibiting two
adult nses per anthorized location); City of Erie v. Faps AM, 5290.8.277, 289-302, 120 5. . 1382, 1391-98 (2000)
{O'Connor, I, with three justices joining, and two justices concuming in the judgment){applied the O 'Brien intermediate
scrutiny test for constitutional validity when upholding a City of Fre Public Indecency Ordinance, which had the effect
of requiring cxotic dancers to wear Ppastics and g-strings); Rarnes v. Glen Theater, Inc., 501 U.8. 560, 111 8.Ct. 2456
(1991 (plurality); 501 U.S. at 582, 111 8.Ct. at 2468 (Souter, ., concurringXapplied the & 'Brien intermexiate scrutiny
test in rejecting a challenge to the constitutionality of Indiana’s public indecency statute, which had the effect of

requiring dancers at adult-oriented entertainment establishments to wear pasties and a g-string),

*See Angela Keaye Belew, et al. v. Giles County Adult-Oriented Establishment Board, et al,, No. 1-01-0139
(M.D. Tenn. Sept. 30, 2005); Pau! Friedman, et al. v. Giles County Adult-Oriented Establishment Board, et al, No. 1-
.00-0065 (M.D. Tenn.,, Sept. 29, 2005XJudge Higging)(upheld state Registration Act in substential part); Herbert L.
Odle, dib/a Sports. Club, Inc., et al. v. Decaur County, Termessee, et al,, No. 02-1278 (W.D. Tenn., Oct. 14, 2003)
(fudge Todd) (Order granting Defendants® Motion for Summary Judgment), aff*d in part, 421 F. 3d 386, 387-92 (6th
Cir.2005) (upheld constitutionality of state Registration Act, while striking local ordinance).
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fixed in amount and was unrelated to defraying the expenses of policing the activities in question,
1d.,319U.8. at 113-14, 63 S.Ct. at 875. Noting that “regulations which permit the Government to
discriminate on the basis of the content of the message cannot be tolerated upder the First
Amd.ment,” the United States Supreme Court has rejected the justification of raising revenne for
police services, which is “undoubtedly . . . an important - government responsibility,” as a
Justification for a content-based permit fee. Forsyth County, Georgia v. The Nationalist Movement,
505 U.8. 123, 135-36, 112 S. Ct. 2395, 2404 (1992). Moreaver, “[a] tax based on the content of
speech does not become more constitutional because it is & small tax.” Id, 505 1.8, at 136, 112
S.Ct. at 2405,

Notably, the First Amendment would not prohibit subjecting the patrons of these
establishments to generally applicable taxes without creating constitutional problems. See generally
Minneapolis Star and Tribute Company v. Minnesota Commissioner of Revenue, 460 U.S. 575, 581,
103 S. Ct. 1365, 1369 (1983). For example, while the State may tax newspapers, magazines, and
books, it may not differentiate among them based on their content. Arkansas Writers’ Project, Inc.
V. Ragland, 481 U.S, 221, 107 S.Ct. 1722 (1987); see also Leathers v, Medlock, 499 U.S. 439, 447-
48, 111 S.Ct. 1438, 1443-44 (1991)(“a tax will trigger heightened scrutiny wnder the First
Amendment if it discriminates on the basis of the content of taxpayer speech . . . [in light of] the
danger of censorship™). Thus, the State could not impose a tax only on books condaining sexually-
oriented content. Similarly, while the State may tax all places of amusement, it may not tax only
venues that feature adult-oriented entertainment, such as erotic dancing,

In the present case, the privilege tax would apply only to patrons of adult-oriented
establishments and is not a generally applicable tax, such as a state or local sales tax. The proposed
legislation would not create a fee to be utilized for defraying the cost of administrating the Adult-
Criented Establishment Act. Instead it would impose a tax limited to the exercise of First
Amendment rights and based on the content of the expression. In light of the foregoing authorities,
it is our opinion that a court would find this state Privilege tax imposed only on adult-oriented
establishments for the entry of each customer to be unconstitutional.

ROBERT E. COOPER, JR.
Attorney General and Reporter

CHARLES L. LEWIS
Deputy Attorney General
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Requested by:

The Honorable Mike Turner
State Representative

37 Legislative Plaza
Nashville, TN 37243-0151

STEVEN A. HART
Special Counsel]

Appellants' Appendix

Page 2335




- EXHIBIT 6

- Appellants' rApp'eAndi'x | Page.2336




R = R « T N T

L el S S
2SR BREBEBEE IS ER B = =

{| DEJA YU SHOWGIRLS OF LAS VEGAS, L1.C.

| (#17) was filed June 14, 2006,

Case 2:06-cv-00480-RLH-RJJ Document 21 Filed 07/28/2006 Page 1 of 7

UNITED STATES DISTRICT COURT
"DISTRICT OF NEVADA

* % i

)
d/b/a DEJA VU SHOWGIRLS: LITTLE )
DARLINGS OF LAS VEGAS, LL.C. d/b/a )
LITTLE DARLINGS; K-KEL, INC. d/b/a )
SPEARMINT RHINO GENTLEMAN'S CLUB; )
OLUMPUS GARDEN, INC. d/b/a OLYMPIC )
GARDEN; SHAC, L.L.C. d/b/a SAPPHIRE; )
THE POWER COMPANY, INC., d/b/a CRAZY )
HORSE TOO GENTLEMEN’S CLUB; )
D. WESTWOOD, INC. d/b/a TREASURES; ) 2:06-cv-0480-RLH-RJ)
and D.I FOOD AND BEVERAGE OF )

LAS VEGAS, L.L.C., d/b/a SCORES, )
)
)
)
)
|
)
)
)
)

Plaintiff(s),

ORDER
(Motion to Dismiss—#12)

VS.

NEVADA DEPARTMENT OF TAXATION,
NEVADA TAX COMMISSION and NEVADA
STATE BOARD OF EXAMINERS, :

Defendant(s).

‘Before the Court is Defendants’ Motion to Dismiss Amended Complaint (#12,
filed May 10, 2006). Plaintiffs’ Opposition (#16) was filed June 5, 2006. Defendants’ Reply

The Motion will be granted,
BACKGROUND
This suit arises from a statute enacted by the Nevada State legislature, 20" Special

Session, in 2003, which, inter alia, replaced the casino entertainment tax with a tax on all live

1
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entertainment. The provisions of the live entertainment tax were placed in Chapter 368A of the
Nevada Revised Statutes (“NRS”) and were further amended by the-Nevada State Legislature in
200s.!

Plaintiffs, who operate establishments at which “live performance dance entertain-
ment” is provided, contend that the Live Entertainment Tax violates their rights under the First and
Fourtcenth Amendments of the United States Constitution as a restraint on speech and a violetion
of substantive due process, They seek declaratory relief concerning the constitutionality of the tax

end their non-obligation to pay it, and seek an injunction against its enforcement and seek damages

under 42 U.8.C. §1983, including a refund of taxes paid.

Defendants® Motion to Dismiss challenges this Court’s jurisdiction, invoking 28 |
U.S.C. §1341 (the “Tax Injunction Act” or “TIA”), which states that “(t]he district courts shall not
enjoin, suspend or restrain the assessment, levy or collection of any tax under State law where a
Plain, speedy and efficient remedy may be had in the courts of such State.” Defendants also
contend, based upon the pIeadingé and requirements of the Tax Injunction Act, that Plaintiffs have
failed to state a claim upon which relief can be granted. See Fed. R. Civ. P. 12(b)(1) end (6).

STANDARD OF REVIEW

Rule 8 (Fed. R. Civ. P.) requires every complaint to contain “a short and plain
statement of the grounds upon which the court’s Jurisdiction depends.” Local Rule LR 8-1
requires that, “The first allegation of any complaint . . . shall state the statutory or other basis of
claimed federal jurisdiction and the facts in support thereof. Federal courts are courts of limifed
Jurisdiction. They have no inherent or general subject matter jurisdiction. They can adjudicate

only those cases which the Constitution and Congress authorize. These are usually only those

]
The Live Entertainment Tax applies to certain gaming and non-gaming facilities. NRS
368A.060 AND 368A200. The Department of Taxation administers the tax with respect to entities_

without gaming licenses. The Gaming Commission administers the tax with regard to gaming
licensees.
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which involve a federa] question, the United States is a perty or where there is diversity of
citizenship and certain criteriz are met. Kokkonen v. Guardian Life Ins, Co., 511 U.S. 375 (1994).
‘The Plaintiffs bear the burden of proof by a preponderance of evidence that federal subject-matter
Jurisdiction exists. Mortensen v. First Federal Sav. and Loan Assn, 549 F 2d 834, 891 (3™ Cir.
1977).

Rule 12(b)(6) of the Federa] Rules of Cjvil Procedure provides that a court may
dismiss a complaint for “faiture to state a claim upon which relief can be granted.” “[A] complaint
should not be dismissed for failure to state a claim unless it appears beyond doubt that the plaintiff
¢an prove 1o set of facts in support of his claim which would entitle him to relief.” Conley v.
Gibson, 355 U.S, 41, 45-46 (1957); see also Yamaguchiv. U.S. Dept. of the Air Foree, 109 F.3d
1475, 1481 (9th Cir. 1997). Al factual allegations set forth in the complaint “are taken as true and
construed in the light most favorable to [p]laintiffs.” Epstein v. Washington Energy Co., 83 F3d
1 136; 1140 (Sth Cir. 1999). Dismissal ig appropriate “only if it is clear that no relief could be
granted under any set of facts that could be proven consisteﬁt with the allegations.” Hishon v
King & Spalding, 467 U S. 69, 73 (1984); see also McGlinchy v. Shell Chem. Co., 845 F.2d 802,
810 (9th Cir. 1988),

DISCUSSION

The United States Supreme Court has held, in a fairly recent decision, that the Tax
Injunction Act “shields state tax collections from federal-court restraints,” and “was designed
expressly to restﬂ& the jurisdiction of the district courts of the United States over suits relating to
the collection of State taxes.” Hibbs v. Winn, 542 U S. 88, 104 (2004).

Drawing a clear distinction between tax credits (over which the district cours have
Jurisdiction) and actions seeking to avoid payment of taxes or to otherwise interfere with state tax
collection, Hibbs took great pains to reaffirm a long line of its decisions which denjed Jjurisdiction

to ULS. district courts in cases where the purpose of the suit was to avoid the payment of taxes—

' usually on constitutional grounds—or seek = refind for taxes already paid. Seee.g., Rosewell v.

3
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LaSalle National Bank, 451 U.S. 1011 (1981) (iwo-year delay of tax refund was still a plain,
speedy and efficient remedy to preclude federal district court jurisdiction under Tax Injunction
Act); Fair Assessment in real Estate Association, Inc. ¥, McNary, 454 U.S. 100 (1981) (comity
and TIA barred taxpayers’ suit for damages under §1983); California v. Grace Brethren Church,
457 U.S. 393 (1982) (TIA prohibits federal district court from enjoining or declaring unconstitu-
tional state tax laws where plain, speedy and efficient remedy available); National Private Truck
Council, Inc. v. Oklahoma Tax Comm n, 515 U.S. 582 (1995} (district court cannot enjoin,
suspend or restrain the assessment or collection of taxés under State law, where plain, speedy and
efficient remedy may be had in State courts}).

The Ninth Circuit likewise has held that the Tax Injunction Act barred federal court
consideration of a complaint involving the constitutionality of California Proposition 13. Marvin
F. Poer and Company, v. Counttes of Alameda, 725 F.2d 1234 (1984). In that case, the Circuit
Court stated that, “federal courts have generally dismissed cases in which plaintiffs have sought .
both injunctive or declaratory relief and e refund or damages.” Citing Bland v. McHann, 463 F.2d
21 (5th Cir, 1972, cert. denied, 410 U.S. 966); City of Burbank v. State of Nevada, 548 F.2d 708
(9" Cir. 1981); and Dillon v. State of Montana, 634 F.2d 463 (9® Cir. 1980).

The Hibbs Court went to significant lengths to explain that it responds to State
governments’ need to assess and collect taxes as expeditiously as possible with a minimum of
preenforcement judicial interference and the legal right that the disputed taxes be determined in &
suit for refund. 542 U.S. at 103. The Court also noted that two of the purposes of the Act was to
eliminate disparities between large out-of-state corporations and in-state taxpayers in what their
remuedies should be; and, to stop taxpayers, with the aid of a federal injunction, from withholding
large sums thereby disrupting state government finances. 4. at 104. The Tax Injunction Act was
“shaped by state and federal provisions baming anticipatory actions by taxpayers to stop the tax
collector from initiating collection proceedings,” training “its attention on taxpayers who sought to
avoid paying their tax bill by pursuing a challenge route other than the one specified by the taxing

4
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authority.” /d. at 104-105. The Court noted that “federal-court relief would have operated to
reduce the flow of state tax revenue,” and acknowledged that “the principal purpose of the TIA
was to ‘limit drastically’ federal-court interference with “the collection of [state] taxes." Jd. at
105-106. '

Plaintiffs’ Opposition atternpfs to argue that First Amendments rights enjoy a

special protection from improper taxation, fee assessment or licensing requirements. They cite

‘cases in support of this argument, including Supreme Court cases. This Court does not question

the decisions in those cases, but they are inapposite to the jurisdictional issue here. In their lead-
off case, they cite Fair 4ssessment in real Estate Ass'n, Inc. v. McNary, which the Hibbs case cites
as noted above, However, this case is contrary to Plaintiffs’ argument. In McNary, the dismissal
on jurisdictional grounds was affirmed. .

The other cases cited either do not address taxation collection issues, or they
involve cases where the proper jurisdictional route was taken, i.e., they were pursned through Sraze
courts, up through State Supreme Courts and then to the Supreme Court of the United States,
Those cases adopted the procedure mandated by the Tax Injunction Act!

Another argument attempted by .Pla.inﬁffs i3 that there is no remedy in the State
courts. This argument is based upon NRS 368A.280(1), which states: _

No injunction, writ of mandate or other legal or equitable process may issue in any
suit, action or proceeding in any court ageinst this state or against any officer of this
State to prevent or enjoin the collection under this chapter of the tax imposed by
this chapter or any amount of tax, penalty or interest required to be collected,

First, it should be noted that the foregoing statute does not preclude a taxpayer from
pursuing the established procedures for contesting a tax or seeking a refund.

Second, the language of the statute does not, a3 Plaintiffs suggest, preclude judicial
recourse in the State court. It merely prevents a preemptive strike, that is an action to enjoin the
collection of the taxes. It does not prevent a judicial challenge either to the collection of the tax or
the constitutionality of the statute authorizing the tax. Indeed, the Nevada Supreme Court, ina

5
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case involving a statute which precluded any suit whatever unless an administrative claim had
been filed, held that notwithstanding the statute, the California corporation could brmg the suit fo
challenge the tax. State v. Scotsman M. Co. Inc., 109 Nev. 252, 849 )-2d 317 (1993). This
decision strongly suggests that declaratory relief is available in State court notwithstanding NRS
368A.280(1),

At any rate, Plaintiffs have not alleged in their complaint, with specific facts, that-
there exists no “plain,” speedy or efficient remedy available under the laws or through the courts of
the State of Nevada. Accordingly, Plaintiffs have nejther established jurisdiction nor stated a
claim upon which relief can be granted by this Court. This case clearly is a case designed to enjoin
or restrain the assessment or collection of a tax under a State law and further seeks damages,
including a refiund of taxes. It clearly falls within the purpose of the Tax Injunction Act and
removes this Court’s jurisdiction. .

Defendants also argue that they are not “persons” for the purposes of Section 1983
and therefore no claim under that section can lie against them. Although the Court need not
address this argument, it notes that the assertion is correct. _

Defendants also argue that they are immune from this suit pursuant to the provi-
sions of the Eleventh Amendment of the Constitution, In this case the State of Nevada has not
waived its Eleventh Amendment Immunity, nor is such a waiver alleged or pled. Nor do Plaintiffs
allege that Congress has abrogated the State’s Eleventh Amendment i immumity under these
circumstances, This s clearly a suit against the State of Nevada and its agencies,

For all the foregoing reasons, the Court finds that Defendants’ Motion to Dismiss

- has merit and must be granted.
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IT IS THEREFORE ORDERED that Motion to Dismiss Amended Complaint
(#12) is GRANTED. '

Dated: July 25, 2006.
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FILED

NOT FOR PUBLICATION MAY 20 2008

MOLLY C. DWYER, CLERK
UNITED STATES COURT OF APPEALS U.S. COURT OF APPEALS

FOR THE NINTH CIRCUIT

DEJA VU SHOWGIRLS OF LAS No. 06-16634
VEGAS, L.L.C,, dba Deja Vu Showgirls;
etal., D.C. No. CV-06-00480-RLH
Plaintiffs - Appeliants,
MEMORANDUM "
V.
NEVADA DEPARTMENT OF

TAXATION; et al.,

Defendants - Appellees.

Appeal from the United States District Court
for the District of Nevada
Roger L. Hunt, District Judge, Presiding

Submitted May 15, 2008™
San Francisco, California

Before: O’SCANNLAIN and HAWKINS, Circuit Judges, and SELNA "™, District
Judge.

This disposition is not appropriate for publication and is not precedent
except as provided by 9th Cir. R. 36-3.

The panel unanimously finds this case suitable for decision without
oral argument. See Fed. R. App. P. 34(a)(2).

L]

The Honorable James V. Selna, United States District Judge for the
Central District of California, smmg by designation.
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Deja Vu appeals from the district court’s judgement which dismissed a 42
U.S.C. § 1983 challenge to Nevada’s Live Entertainment Tax, on the'grounds that
the Tax Injunction Act, 28 U.S.C. § 1341 (*The district courts shall not enjoin,
suspend or restrain the assessrhent, levy or collection of any tax under State law
where a plain, speedy and efficient remedy may be had in the courts of such
State.”), deprived it of jurisdiction.

Deja Vu has failed to establish that there is any defect in the Nevada court
and administrative system which deprives it of “a plain, Speedy and efficient
remedy;’ to challenge Nevada’s Live Entertainment Tax. See Rosewell v. LaSalle
Nat’l Bank, 450 U.S. 503 (1981). Therefore, the district court did not have
jurisdiction.

Under th.e circumstances, we need not reach the state sovereign immunity
issue. |

AFFIRMED.
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 GHANEM@&SULLIVAN

Attomey At Law

Elizebeth M. Ghanem : Disna L Sallivaa
eghmem(@)gs-lawyes.com ) ' dsullivas@gs-lwyerscom

February 27, 2007

VIA FACSIMILE (773) 684-2020
AND OVERNIGHT COURIER

Nevada Department of Taxation
Attn: Michelle Jacobs

1550 College Parkway
Carson City, Nevada 89706

Re:  Claim j'erej-'und ~ Nevada Tix oit Live Entertatument
" Tuxpayer: K-Kel, Inc: . :
Tix Period: January 2004

Dear Ms. Jacobs:’

Please be advised that the undersigned represents K-Kel Inc. (“Taxpayer™), and this
correspondence: should be censidered as the Taxpayer’s formal claim for refund pursuant to N.R.S. §
368A.260 regdrding taxes paid under the State of Nevada's Tax on Live Eatertainment (N.R.S. §§ .
3684.010 ¢ seg., and sometimes referred to herein as “Chapter 368A"). This letter is being sent pursuart
to directions from Deputy Attorfiey Genersl Dennis Belcourt, who is representing the Stdte and the.

- applicable agencies in pending legal actions concerning the Tax on Live Brtertainment.

 Purstant hereto, the Taxpayer hereby demands a refund of any and all Live. Butertainment Taxes
paid for the reporting period of January 2004; together with the stabutory interest provided For by N.R.S. §
368A.270, o , ) -
' Acoording 10 our records, the Taxpayer paid a total of '
S @100 Dollzrs (SEMA) vix cheok #@IMIPsor this reporting period, and demand s hereby
made for full refund of that amount. - . .

. This ¢laim for i-eﬁmd is made IO.III two grounds. First, the Nevada Tax on Live Entertainment is
unconstitutional, Second, the Taxpayer is exempt from paying this tax purstant to the provisions of
- NRS. § 368A.200(5)Xz). These matters are discussed in detail below.

L Nevada's Live Entertainment Tox is g Facially Unconstitiutional Direct Tax on the

Exercise of Constitutlonal Fraedoms, - :

Chapter 368A imposes a direct tax specifically npon “live entertainment.” And, “live -
entertainruent” js. protected expression under the First Amendment, See; €.g., Schad v. RBorough
of Mt Ephvaim, 452 U.S. 61, 65-66, 101 8.Ct. 2176, 68 LE4.2d 671 (1981) (“Bntertaiament, as
well eg political and ideological speech, is protected; motion plctures, programs broadesst by
radio and television, and live entertainment, such as musical gnd- dramatic works, fall within the
First Amendment guarantee. . ,”) (emphasis added); Winters v. New York, 333 U.8.507, 510, 68
3.Ct. 665, 92 L.Ed.2d 840 (1948) (raerc entertainment, in-and-of itself, is considered protected .
expreagion under the Pirst Amendment); Doran v, Salem Tom, Ine,, 422 US. 922, 932, 95 S.Ct.
2561,45 L.Bd.2d 648 (1975) (mude dencing); Ward v. Reck Against Raclsm, 491 U.S. 781, 790,
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109 $.Ct. 2746, 105 L.Bd.2d 661 (1989) (rock rorasic) and i v. Scripts-Howar
Broadeasting Co., 433 U.S. 562, 578, 97 $.Ct. 2849, 53 L.Ed.2d 965 {1977) (huméan cannonbal
performance) (*. . .entertinment itself can be important news.”). Sz also Virgigia v, Black, 538
1S, 343, 358, 123 S.Ct. 1536, 155 LEd.2d 535 (2003) ("the First Amendment affords protection
to symbolic or expressive conduct as well as actnal speech™. Consequently, Chalpter 363A
imposes a tax directly and specifically upon activity protected by the First Ameadment.

Moreover, the Taxpayer asserts that the Nevada Tax on Live Eptertainment is facially
unconstitetional? Accardingly, the claims of this Taxpayer can be gronnded — in the first instance
— op the fact that tho tax at issue applies generally to “live entertainment.™ But there is far more
that demonstrates the invalidity of Chepter 368A.

, While the statute is a selective tax only upon protected expression —and at that only upon
onc form of entertainment (applying only to that which is “live™) ~ it does not even tax that
particular mode of expression in a unified and even’ fashion. This is because a wide variety of
“live entertamment” is specifically and statntorily exempted from the scope of tax. The
exemptions as contained in N.R.S. § 368A.200(3), include but are not limited to the following:

" 3 Any boxing contest or exhibition governed by the provisions of Chapter 467 e
of the’ Nevada Revised Statuted {(c)

% Live entertainment in a pon-gaming facility with a maximum seating capacity
of!essthmzﬂu(d) . :

| § Live cotortainment that is provided at a trade show (g)

$ Music performed by i:n:ius_ician.é who move constanily through the andience if
no other form of live entertainment is afforded to the patrons (h) ‘

$ Live.cntertainment pmviéed in the commmon area of a shopping mall (j} .

* Becanse the Pederal Constifution fepresents the “floor” level of protections that can be afforded
under the State Constimtion {see 8.0.C.. Inec. y. Mirage Casino-Hotel, 117 Nev. 403, 414
(2004)), Chapter 3684 also imposes a direct tax wpon expression protected under Article I, § 7, of
the Nevada Constitution. . » :

® The burden on protected activity berc is, indeed, far-reaching, and includes musi;:, vocals,
dancing, acting, drama, end comedy. NR.S. § 368A.090. )

3 Nevertholess, the particular expression presented by the Taxpayer also reccives constitutional
protections. The Taxpayer presents exotic dancing af its establishment, which is a form of
expression that falls within the scope of the Liberties afforded by. the First Amendment. Ses, e.g.,
Barpes v. Glen Theatre, Inc., 501 U.5. 560, 565, 111 S.Ct. 2456, 115 L.Ed.2d 504 (1991) (nude
dancing receives protections under the Constitution); City of Egje v: Pap’s A,M., 529 U.S. 277,
289, 120 S.pt. 1382, 146 L.Bd.2d 265 (2000) (same). See also Schad, 452.U.S. at §5-66 ("Nor
may an enftértainment program be prohibited solely because it displays the aude human figure.
‘[NJudity alone® does not place otherwise protected materia] cutside the mantle .of the First
Amendment. . . . Purthermare, . . . nude dancing is not without its First Amendment protsetiors
from officlal regulation™). - - .
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$ Live entertainment that is incidental to an amusement ride, emotion simufator
or similar digital, electronic mechanical or slectromechanical attraction (1)

5 Live entertainment that is provided to the public in an outdoor area, without
any requircments fer the payment of and admission charge or the purchase of any
food, refreshments or merchandise (m)

$ An outdoor concert (n)

$ Rnce events at a racetrack in the.state is part of the NASCAR Nextel Cup
Series, or fts successor racmg serics, and all races assoiated therewith (o)

$ Live enfcrtainment providad ina mstaunmt which is mcxden!al to any other
- activities conducted in the restaurant or which only serves as ambiance so Iong as
thcre is no charge to f.he patrons for that enrettmnment .

Those are not, however all of the exemptlons. The deﬁnmon of “live entertammem"
under NR.S. § 368A.090(b) cxcludes, among other things:

$ Instrumental or vocal music in a restaurant, lovnge or .mml_ar area if tﬁe music
does not routinely rise to the volume that interfres with casual conversation and
if such mmaic would not generally canuse patrons to watch as well as listen (1)

8 Pcrformancw at  certain hcensed gaming establlshments where the
“performers stroll commuously thmughout the facility” (3)

'§ Performances in certain areas of certain licensed gaming estsblishments
“which enharice the theme of the establishment or aitract patrons to the areas of
the performances, es long as auy seating provided in the immediate area of the
performers Is Hmited to seating,at slot machines or gaming tables” (4) :

$ Enterﬁihment provided by patrons. (6)

" And, of course, wen the amount of fhe tax is not consistently assessed agamst those
forms of entertainment that do not fall within one of the numerous exceptions. There is a higher
rate of tax assessed agaifst thoso establishments with a seating capacity of less them: 7,500
persons, than applies to facilities with seating capacities over that number. NR.S. § 368A 200(1).
For all of these reasons, Chapter 368A clearly represents a4 ifferential tax upen expresmva
activities,

With these various factors in mind, the unconstitationality of Chapter 368A is preordained
by established Supreme Court precedent. In Minneapolis Star v. Minnesota Comm’r of Rev,,
460 1.8. 575, 103 8.Ct. 1365, 75 L.Ed.2d 295 (1983), the High Court wes asked to consider the

_constitutionality of a “use tax” levied against paper and ink used by nowSpapers. Noting the 5
“[dJifferential taxation of the press,” the Court commented that it could not “countenance such T '
treatment unless the State asserts a connterbalancing interest of compelling importance that it
cannot achisve without differential taxatiorn.” Id. at 586 (emphasis added).. Then, in Arkansas

Wntem’ijecg Inc. v. Ragland, 481 U.S. 221, 231, 107 S.Ct. 1722, 95 L Bd2d 209 (1987), the
. -Caurt. in invalidating a discrimzinatory tax upon certain magazines, observed that “, . the State
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ﬁust show that ity regulation is necessary to serve a compelling Siale interest and is narrowly
drewn to achieve that end.” (Emphasis added). And, under strict scrutiny, narrow tailoring
requires that the government choose the least restrictive d(of First Amendment expression) means
_ possible to effectuate the governmental inforest invalved

Most importantly, is the simple fact that such differential taxes upon First Amendment
activities are “presumed unconstitational” Minpeapolis Star, 460 U.S. at 536 (emphasis .
added). See also Simon & Schuster v. Crime Victims Bd., 502 U.S. 105, 115, H2Z S.Ct. 01,
116 L.Ed.2d 476 (1991) ("A statute is presumptively inconsistent with the First Amendment if it
imposes 2 financial burden on speakers because of the comtent of their speech™) (emphasis
added). : : T

‘ Utilizing these, standards, ‘it is clear that Chapter 368A is blatantly, and facially,
unconstitutional under the First Amendment. . :

. The Supreme Court dealt with the issue of taxing First Amendment rights in the case of
Murdack v. Pennsylvania, 319 U.S. 105, 63 8.Ct. 870, 87 L.Ed. 1292 (1943). The case dealt
with & city ardinance that required those who wished 10 canvas or solicif to pay a license fee of
$1.50 per day or $7.00 for one week. Id at 106. The Supreme Couit stated that, in regard to
First Amendment freedoms, “it could hardly be denied that & tax Jaid specifically on the exercise
(of those freedoms would be unconstitutional. Yet the license tax-proposed by this ordinance is in
substancs just thet.” Xd. at 108. In the case of the Nevada Tax on Live Entextainment, there s not
¢ven the pretext of 2 license involved, as it. is merely a"diréct imposition of a tax on First
Amcndment freedoms. '

The Supreme Court noted in Murdock that freedom of speech is “availabie to all, not
merely to those who can pay their own way,” and that “the power to tax the exercise of  privilege
is the power to control or suppress its enjoyment . . . thoge who can tax the exercise of this [First
Amendment freedom] can make its exercise so costly as to deprive it of the rescurces necessary
for its maintenance.” Id- at 111-42. The Court flatly stated that “a state may not impose a
charge for the enjoyment of @ right granted by the fedoral constitution™ Id: at 112 (emphasis
added). ‘This is because “the power to impase a license tax on the exercise of these freedoms s

! See, e.g, Sable Commmications of California, Ine. v, F.C.C.. 492 U.S. 115, 126, 109 8.Ct,
2829, 106 L.Ed.2d 93 (1589) (narrow tailoring requirés that the govemment choose the “least
Testrictive means to further the articnlated interest). Wee assome that the governmenta) interest is
raising taxos, which the State previously had accomplished without mfringing én First
Amendment constitutional rights of expression when the tax was -directed against gambling
casinos. See also United States v, Playboy Entertainment Group. In 529 U.8. 803, 816-17,
120 S.Ct. 1878, 146 L.Ed2d 865 (2000) (“When the Governmen! restriots speech, the
Government bears the burden.of proving the constitutionality of-its actions. . . . [TThe
Government bears the burden of identifying a substantial interest and justifying the challenged.
sestriction . ... The breadth of this content-based restriction of speech imposes an especially
beavy burden an the Government to explain why a less testrictive provision would not b as
effective . .. . {citations deleted)). See also Minneanolis 8tay, 460 U.S. at 585 (the government
Tmust assert “a counterbalancing interest of compelling importance-that it cannot achieve without
differential taxation™). Nevada cannot do that here.
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indeed as potent as the power of censorship which this court has repeatedly struck down.” 1d. at
113.. These pmmples were reaffirmed in the oases of Minneapolis Star and Ragland *

2. Nevada’: Live Entertabomént Tax Is an Unconstitutional Differential Tax on First
Amendment Freedoms.

Chapter 268 A is also unconstitutional because it treats certain live entertainment facilities
differently than other amusements and other providers of live entertainment. Nevada is unable to
asgert an overriding goveroment interest for this disperate treatment, and the statute muost,
thsrefore fail.

The Supreme Court hes plainly stated “that differential taxation of First Amendment
speakers is constitutionally suspect when it threatens to suppress the expression of particular
ideas or viewpoints.” Leathers v. Meglock, 499 U.S. 439, 447, 111 8.C1; 1438, 113 LEd.2d 494
(1991), citing Minneapolis Star, 460 U.S. at 585; and Gresjeau v. Amerlean Press Co., 207
U.S. 233, 244-249, 56 S.Ct. 444, 80 L.Ed. 660 (1936). This is betause selective taxation is a
“powerful weapon™ to supprcss the speaker or viewpoint selected. Mintieapolts Star, 460 U.3. at
583, citing Railway - Agenc Yor! 336 U.S. 106 112-113, 62 S.Ct. 463, 93
. LEd 533(1949) (]ackson 3., concurritg).

As stated above, Chapter 368A not only smgles out live entertainenent, but also

. discriminates emong providers of live enfertainment. First, it disoriminates on the basig of the
size of the facility, It excludes small fecilities with a meaximum occupancy of less ‘than two
hundred (200) persons. N.R.S. §§ 368A.200(5)(d)(¢). Those nct exchuded on the basis of size are
then taxed at different rates according to their size, with the smailer vennes paying the higher rate.
NR.B. § 36BA.200¢1). The smaller venues are further taxed on their- food, refreshment, and
merchandise gales, while the larger venues are not. Id. This scheme, like that in Minueapolis
Star, impermissibly discriminates aniong businesses on the basis of their size. Minneapolis Star,
460 US. at 591-92. The statute offers no rationale o justify this disparate weatment.

While Supreme Court precedent clearly establishes the invalidity of the Live Entertainment
Tax, lower court decisions further -exemplify this point. In the case of Fernandes v. Limmer,
663 F.24.619 (5" Cir. 1981), the Court thére was dealing with a $6.00 daily fee required of
anyone exercising First Amendmeit rights in the Dallas/Ft. Warth airport.’ Y. at 632. The ¢ourt
noted that “exaction of fees for the privilege of exercising First Amendment rights has been
condemned by the Supreme Coundl. . .were ghates permijited to tax Pirst Amendment activities, the
" eventual result might be the total suppression of all those voices whase pockets are not so deop.
[F]reedom of speech. . .[must be] available to atl, not merely to those who can pay their own
way.’ Murdock v, Fennsylvania 319 U.8. 105, at 111." I at 632. See also American Target
Advertising. Inc, v, Gisni; 199 F.3d 1241 (10® Cir. ?.OUG) where the court there examined a
statute that raquned the posting of a bond in the amount of $25,000.00 befure persons or entities -
" could engage in First Amendment activities, The cotrt upheld a $250.00 annual registration foe
because it determined that “the fee does no more than dcfray reasonable adminisirative costs.” Id.
at 1249, But in terms of the requirement-of posting & bond in the amount of §25,000.00, the court
determined that this “Inposes & sizeable price tag upon the enjoyment of a gnaranteed freedom. .
the chilling ﬁnanoial reality ‘of the bond ‘unmecessarily interfer{es] with First Amendment
freedoms,” . . ", and is therefore unconsfitutional, . . .» Id. at 1249. ({internal cite omitted); and

Joelner v, mm of Washineton Park, 1L, 378 F 3d 613, 628 (7"‘ Cir. 2004).
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Second, the statute discriminates among fypes of live entertainbment. Most notably, the
statute exempts certain sporting vemues such as boxing and NASCAR races. N.R.S. §§
368A.200(5)c) and (o). These exemptions impermissibly discriminate among speakers on the
basis of the coutent of the entertainment, It demonstrates a preference for family entertainment,
which is clearly evident from the legislative history: “It eliminates sporting events, which are
family oriented. We believe thoss are attended by local families, and eliminating this would help

" to get a'second NASCAR race, an all-star basketball game, and a baseball team.” ASSEMBLY
COMMITTEE ON COMMERCE AND LABOR OF NEVADA, 73d Sess. 17-18 (2005).

For obvious reasons, taxes such as thig, which discriminate on the basis of the content of
the spesch, trigger heightened scrutiny under the First Amendment. Leathers, 499 U.S. at 447,
Further, the fact that Chapter 368A singles out live entertainment venues and discriminates
among them distinguishes Chepter 368A. from a generally applicable amusement tax. See,

generally, American Mulh-dnegg, Inc. v. City of Warrenﬁl[g, 748 N.E.2d- 746, 321
. App.ad 349 (2001). -

These modes of discrimination among iaxpayers are presamptively invalid and, to sustain
- comstitutional muster, require a compelling govemmental justification. Leathers, 499 U.S. at
.- 446-47; Minncapolis Stax, 460°U.8. at 592-93. The government’s interest in collecting revenues
- camnot sustain Chapter 3684, beceuse the State mmst show that the tax is Decessary to setve a
tompelling state interest which could not be achieved without differential taxation. Minneapolis
Star, 460 U.S. at 586. Defendants cannot assert a compelling reason for taxing live
entertainment differently from other forms of entertainment or for the differential taxation of live
entertainment based on the size of the facility or whether the facility meets Defendants’ unilateral
das:gnatmn of “fmmly—onanted * Therefore, Cha.pter 368A is uncoushmuonal

3. The Taxpayer is exempi from twxation pursmmt te the provisions of N.R.S §
3684.200(3). :

. As stated abovs, Chaptcr 368A containg nimerous cxr.mphnns to the Live Entcrlxmmsnt
Tax, one of which involves “live entertainmeat that the State js prohibited from taxing under the
Constitution, laws or treatises of the United States or Nevada Copstitutions.” NR.S. §

.368A.200(5)a). Here, for the reasons as set forth in the two subsections muned:ataly sbove, the
State of Nevada is, in fact, precluded from directly taxing “live enfertainment™ in general.
Aceordingly, the Taxpayer is excmpt for having to pay the Live Entem:nmcm tax pursvant to the
e.xemphon as set forth in NR.8. § 368A.200(5)(a)

. For the reasons that I have set farth abdve, lheTaxpayarls entitled to a totalraﬁmdofall

- Live Entertainment Taxes paid, together with appropriate interest, and requests immediate
-payment of the samie. If there is any further information that you need in order to be able to
camplete the processing of this Claim for Refund, please do not hesitate to contact me dxrectly

Smca’ely
GHANEM & SULLIVAN, LLP
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~ 8TATE OF NEVADA
DEPARTMENT OF TAXATION 4000 Koo g

Web Site: hitp:iftax.state.nv.us Eaiiding L, Suile 235

1550 College Parkway, Sulle 115 Reno, Nevads Be502

Garson City, Novada 89706-7937 Phoma: (775) 884-1205
Phong: [775) B04-2000 Fax: (775)684-2020 . Fax (773) 8881303

© HEMDERSON OFFICE

LASYEGAS OFFICE 2550 Pasan Verge Perkwizy Suille 180
Grenl Sawyer Ofice Buliding, Sulte 1300 Henderson, Nevada 89074
555 E. Weashington Averis Phone:(702) 468-2300

Las Visgag, Nevada, 59701 Fax: (707} 486-3377
Phone: (T02) 486-2300 Fax: (702)486-2373 ) ,

CERTIFIED MAIL: 7005 1820 (0003 8673 2851
- April 3, 2007

K-KEL INC
SPEARMINT RHINO

15423 E VALLEY BLVD

CITY OF INDUSTRY CA 91746

Dear Sir-
Re: Live Entertainment Tax Claim for Réfund

Tam in receipt of 3 letter from Ghanem & Sullivan, Attorneys ar Law, dated Febroary 27, 2007, requesting a
refund of Live Entertainment Taxes paid by K-KEL Inc. for the period ending Jannary, 2604,

Nevada Revised Statutes (NRS) Chapter 368A. requires a business to pay an excise tax on admission to axy
facility in this State where live entertainment is provided. NRS 368A,060 defines a facility and NRS 368A000

defines live entertainment. Based on the Department’s intorpretation of the law ag jt currently exists, Olympus
Garden, Inc. falls within the purview of this statute and is required to pay the live entertainment excise tay.

, As1find no basis in law that would preclude K-KEL, Inc., DBA Spearmint Rhino, from its obligation to pay this
tax, I must deny your request for refond.

After reviewireg the enclosed information, should you disagree with this decision, you may appeal it to the Nevada
Tax Commission, pursnmi to NRS 360.245, by filing a written notice of appea] with the Department withig thirty
days of service of this letter, ; ' .

Dino DiCianno
. Executive Director

. Enclosures: NRS 360.245

co: Ghanem & Sullivan, LLP
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STATE OF NEVADA
RENO OFFICE

DEPARTMENT OF TAXATION 4600 1Geizke Lane

P Bulking L, Suite 235

Waeb Site: http:/tax.state.nv.us Lo g
155D Cologs Parkway, Sullo 115 Phong; (775) 6881265

Carson Chty, Nevada B3708-T637 F * Bas 130

Phone: (775) 884-2000 Fax; (F75} 634-2020 2 [775)
THOMAS R. SHEETS o
LAS VEGAS OFFICE 2950 Paseo Verds Pancoway Sulte 160
Ciralr, ﬁm}mﬁ:“:m Grant Sawyer Offica Bultding, Suta 1300 Herxierson, Novads 63074

o 855 E, Weshington Avamie . Phonen{T02) 480-2300
Exsoutive Dineclor Las Vegas, Nevads, 89101 Fax: (702) 436-3377

Phone: (1032) 488-2300 Fax: (702) 4862073

March 21,2008

Diana L. Sullivan

Ghanem Sullivan

030 South Fourth Street, Buite 210
Las Vegas, NV 89101

Re: K-Kel, Ina.
Request for Refimd of Live Bttertsinment Tax

Dear Ms, Sullivan:

This letter is sent to acknowledge receipt of the notice of appeal filed on behalf of the above-referenced taxpayer
(herelnafter “Taxpayer™) in response to the Department’s letter, dated February 5, 2008, denying Taxpayer’s claim for
refund. Taxpayer hed requested a refund of Live Entertainment Tax for the period of December 2004.

This letter is also sent to notify Taxpayer that the Department will hold Taxpayer’s case in abeyance pending the
outcome of the case known as K-Kel, Inc., d/b/a Spearmint Rhino Gentlemen’s Club, et al. vs. Nevada Department of
Taxation, et al., Cass No. A554970, currently pending in the District Court, Clark County, as the issues in both cases
are substantially similar.

In the meantime, should Taxpayer decide to discontinue its pursnit of a refund, please withdraw the appeal in writing,
Should you have any questions, please cell me at (775) 684-2070.

Sincerely,

Christopher G. N‘lelsen
Deputy Executive Director
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STATE CF NEVADA RENG OFFIGE
DEPARTMENT OF TAXATION a0 ackoLzve
Web 8ite; httpyitax.state.nv.us Bull¥ng
15&00:%9? Puorivay, Suits 115 e, mmsa;_m&
; Carson Clty, Nevada 89708-7937 Fax: (775) EEBAAD
M GIEBONS Phone: {775} 6842000 Fax (775) 6842020
g hto0 Varde Pasevay Bl 180
Gﬂm ;l_axSHEEI'Sm e LASOV;Z&FSOFH:E%“W 2550 Pasen Ve N oada 89074
DIND EACIANNG 556 E. Woshington Avonus Phonec(702) 486-2300
Bvwculive Ditector Las Vegas, Nevad, 80101 Fax: {02} 486-3577
Phone: (02) 486-2300 Faoc (702) 456-2873
PET
Qctober 12, 2007 E (P E F-’ E "
DEY T & 7007 1 i
'Bradiey Shater, Esq. CERTIFIED MAIL 7003 1680 0001 3683 7108
Shafer and Assoclates |By AE®
3800 Capital City Blvd., Ste 2
Lansing, Michigan 48906
Dianna L. Sullivan, Esq. CERTIFIED MAIL. 7003 1680 0001 3883 6538
Ghanem & Sullivan
' BB6T W. Sahara Ave., Ste 120
Las }Iegas, Nevada 89117
{N THE MAYTER OF: The Appeal of Olympic Gardens, Inc., D.l. Food & Beverage of Las

Veagas, Shac, LLC, D. Wastwood, inc., K-Kel, Inc., The Power Co., Inc.
(“Appsliants”} from the Department of Taxauon s Denial of their refund
request pursuant to NRS 368A260

The above matier came before the Nevada Tax Commmsmn (“the Oommlss]onﬂ for hearing on
August 6, 2007.  Bradley Shaler, Esq. and Dianna Sullivan, Esq. appeared on behalf of Appellants.
. Senior Deputy Attorney General David J. Popa and Deputy Attorney General DPennis Belcourt appsared
on behalf of the Department of Taxation (“the Department”).

The Commission hereby makes the following Findings of Fact, Conclusions of Law and
Decision.

FINDINGS OF FACT

1. Appellants, as providers of live entertainment, are or have heen taxpayers under NRS

chapter 368A, through which Is imposed the Live Entertainment Tax ("LET).

2. Appellants filed timely requests for refunds pursuant to NRS 388A.260 for the tax
pericds of January, February 2004, March 2004 and April 2004, claiming that the LET is
faciafly unconstitutional, that it unconstitutionally targats them or thelr message, and that
they are entitied to refunds for the taxes paid by them, pursuant to NRS 368A.200(5)(a}.
The Department denied Appellants’ requests.

Appellants filed timely appeals from the Department’s denials of their refund requests.
. -, In this appeal, Appellants contend that a tax on live entertainment is per se
-+ uncopstifutional, that the LET is rendered unconstitutional by the number.of statutory
exsmptions, which Appellants claim make the tax one targeted at live adult
entertainment, and that the Isgislative record shows an intent fo tax based on corrtent to
the defriment of providers of five adult entertainment.

8. if any Finding of Fact is more properly classified as Conclusion of Law, then it shall be

deamed such. -

NN

«~
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CONCLUSIONS OF LAW

1. NRS 368A.200(5)(a) exasmpts from the iive enterteinment tax *()ive enteriginment that
this State is prohibited from taxing under the Constitution, laws or treaties of the United
States or the Nevada Constitution.” -

2, Entertainment can ba a form of speech protected under the First Amendment of the
United States Constitution and Arficle |, section 9 of the Nevada Constitution,

3, The United States and Nevada Constitutions do not forbid taxation of live entertainment

as such. -

NRS 368A.080 contains a definition of live entertalnment. Regulations and an

amendment to NRS 388A.080 define what is not live entertainment.

NRS 368A.200, as initially enacted in 2003 and as amended in 2005 and 2007, contains

exemptions from the live entertainment tax.

A tax that targets a smell group of speakers may violate the United States and Nevada

constitutional protections agalnst infringement of speech.

The live entertainment tax under NRS chapter 368A is an extension of the former casino

entertainment tax (NRS chapter 463). It is imposed on an atray of types of

entertainment, both ai licensed gaming establishments and other localions. It therefore

does not target a small group of speakers.

8. A tax that constitutes a *regulation of speech because of disagreement with the

' message which [t conveys® may violate the United States and Nevada constitutionai
protections against infringement of speech. Ward v. Rock against Racism, 401 U.S. 781,
‘ 791 (1988). :

9. The definition in NRS 368A.090, the exemptions in NRS 368A.200, and other provisions
of NRS chapter 388A delineating the scope of the tax are reasonable classifications for
tax purposes and do not appear to be aimed at any message that may be contained in
the entertainment by Appellants or any other speakers. See Madden v. Kentucky, 309
U.S. 83, 87-88, 60 §.Ct 408, 408 (1940) (providing, “[i]n taxation, even more than in
other fields, legislatures possess the greatest freedom in classification™).

10.  Mention by legisfators of taxability of live adult entertainment under a proposed bill that
was subsaquently enacted does not prove that the bill was enacted because of
disagreement with the message provided by live adult entertainment.

11.  Statements by legislators with respect to a bill that would have taxed live adult
sntertalnment as a separate class, where the bill did nat pass, does not prove the intent
of a separate bill that did not select live adult entertainment.

12.  Wany Conclusion of Law is more properly classified as a Finding of Fact, then it shalt be
deemed such.

Noo s >

DECISION

After due deliberation, and based on the foregoing, the Commission denied the appealt.

DINO DICIANO
Executlve Director
Nevada Department of Taxation

cs.  David Pope, Sr. Deputy Attomey General

Dennis Belcourt, Deputy Attomey Ganereal
Taxpayers (via regular mail)
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Senior Deputy Attorney General

1l Nevada State Bar #8001

555 E. Washington Ava., Suite 3900

|Las Vegas, Nevada 88101

{702) 486-3420

(702) 488-3418 fax
bdoerr@a?.nv.gov

Attorneys for the Nevada Defendants

12/10/2010 08:42:40 AM
% ‘-W
{|ORDR
CATHERINE CORTEZ MASTO CLERK OF THE COURY
Attorney General
BLAKE A. DOERR

DISTRICT COURT
 CLARK COUNTY NEVADA .

DEJA VU SHOWGIRLS OF LAS VEGAS, )
LLC, dib/a Déjé Vu Showgirls, LITTLE )
DARLINGS OF LAS VEGAS, LLC d/b/a  }
Little Dariings, K-KEL, INC.. dfbia 2

Spearmmint Rhino Gentiemen's Club,

OLYMPUS GARDEN, INC., d/b/a Olympic

Garden, SHAC, LLC, dib/a Sapphire THE
POWER COMPANY. INC., dfb/a Crazy
Horse Too Gentlemen's Club D.
WESTWQOD, INC,, dbia Treasures and
D.l. FOOD & BEVERAGE OF LAS VEGAS
LLC, d/b/a Scores,

" )
Plaintiff{s), )
| _§
NEVADA DEPARTMENT OF TAX.ATION
NEVADA TAX COMMISSION, NEVADA E
STATE BOARD OF EXAMINERS, and %
i
)

MICHELLE JACQOBS, in her official
capacity only,

Defendants.

Case No, A533273
Dept, No. IX

ORDER DENYING MOTION TO DISMISS
WITHOUT PREJUDICE

~ Date of Hearing July 31,.2008
Time of Hearing: 9:00 a.m.

- DEFENDANTS' MOTION TO DISMISS came on for hearing on July 31, 2008;
David J. Pope, Senior Deputy Attorney General and Blake A, Doerr, Deputy Attorney

General, appeared on behalf of the Defendants’

Diana Sull]van. Esq. and Bradisy J. Shafer. Eaq. appeared on behalf of the Plaintiffs:

o, DV.MIR 00147

A nr\nllnn'l'e' A nr\nnchx

M o s T T XU TTUT mUaygv —_—JJJ 1



SRR i, S Y
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Adturned Genaral's { ¥k

The Court having considerad the papers and pleadings as weli as the oral argumshl
hereby otders: | | : |

DEFENDANTS’ MQT‘ION TO DISHISS 18 DENIED without preiudloé_.

IT 1S SO ORDERED. |

DATED this?}_ day of December, 2010.

Respectfully submitted:
CATHERINE CORTEZ MASTO

Attorney General
// - /
f,
By: "{ ; !
||~ Biake A Doarr

Senior Depuly Attorney Generat

DV MTD.000148
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Attorney General's Office
555 £. Washinpton. Suite 3900

Lns Yepas, NV K10

Electronically Filed
12/10/2010 08:44:23 AM

ORDR )
CATHERINE CORTEZ MASTO A b bbrsin—

Attorney General

BLAKE A. DOERR CLERK OF THE COURT
Senior Deputy Attorney General :

Nevada State Bar #9001

555 E, Washington Ave., Suite 3800

Las Vegas, Nevada 86101

(702) 486-3095

(702) 486-3416 fax

bdoerr@ag.nv.gov .

Attorneys for the Nevada Defendants

DISTRICT COURT
CLARK COUNTY NEVADA

DEJA VU SHOWGIRLS OF LAS VEGAS, )
LLC, d/b/a Déja Vu Showgirs, LITTLE
DARLINGS OF LAS VEGAS, LLC d/bla
Little Darlings, K-KEL, INC., d/b/a
Spearmint Rhino Gentlemen's Club,
OLYMPUS GARDEN, INC., d/b/a Qlympic
Garden, SHAC, LLC, d/b/a Sapphire, THE
POWER COMPANY, INC., d/b/a Crazy
Harse Too Gentlemen's Club, D.
WESTWOOD, INC., dfb/a Treasures, and
D.l. FOOD & BEVERAGE OF LAS VEGAS,
LLC, dh/a Scores,

Case No. A533273
- Dept. No. IX

ORDER DENYING MOTION FOR SUMMARY
JUDGMENT WITHOUT PREJUDICE

Plaintiff(s),
VSs.

NEVADA DEPARTMENT OF TAXATION,
NEVADA TAX GOMMISSION, NEVADA
STATE BOARD OF EXAMINERS, and
MICHELLE JACOBS, in her official -
capacity only,

Date of Hearing: November 13, 2008
Time of Hearing: 8:00 a.m.

Defendants.

)
)
)
)
)
)
)
)
)
)
)
|
)
)
)
)
)
}
)
)
)
)

DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT came on for hearing on
November 13, 2008, |

David J. Pope, Senior Deputy Attorney General, and Blake A. Doerr, Deputy Attormey
General, appeared on behalf of the Defendants; William J. Brown, Esq. and Bradley J.

Shafer, Esq. appeared on behalf of the Plaintiffs;

-1-
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- SS8 1L Wasting:

The Court having considered the papers and pleadings as well as the oral argument
and finding that matetial issues of fact exist, Nereby oders:
DEFENDANTS' MOTION FOR SUMMARY. JUDGMENT is DENIED without prejudice.
IT 18 SO ORDERED.
" DATED this-ﬁf_day of Desember, 2010,

Ni m‘ri’ferT fethi .
@S‘FR!C URT JUE((&B

Respectfully submitied:

CATHERINE CORTEZ MASTO
Attamey Generai

BlakeA Does‘r &
Senior Deputy Attorney Genetal

-
"

e e t—
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AFF
WILLIAM H. BROWN
Nevada Bar No.: 7623

LAW OFFICES OF WILLIAM H. BROWN ESQ., LTD.

330 South Third Street, Ste. 860
Las Vepas, NV 89101
Telephone: (702) 366-9311
Facsimile: (702) 336-9371
Counsel for Plaintiffs

BRADLEY J. SHAFER
Michigan Bar No, P36604*
SHAFER & ASSOCIATES, P.C.
3800 Capital City Blvd., Suite #2
Lansing, Michigan 48906-2110
Telephone: (517) 886-6560
Facsimile: (517) 886-6565
Co-Counsel for Plaintiffs
*Admitted Pro Hac Vice

DISTRICT COURT

CLARK COUNTY, NEVADA

DEJA VU SHOWGIRLS OF LAS VEGAS,
L.L.C., d/b/a Deja Vu Showgirls, LITTLE
DARLINGS OF LAS VEGAS, L.L.C., d/b/a
Little Darlings, K-KEL, INC., d/b/a Spearmint
Rhino  Gentlemen's Club, OLYMPUS
GARDEN, INC., db/a Olympic Garden,
SHAC, L.L.C. d’b/a Sapphire, THE POWER|
COMPANY, INC., d/b/a Crazy Horse Tod
Gentlemen’s Club, D. WESTWQQOD, INC.,
d’b/a Treasures, and D.I FOOD &
BEVERAGE OF LAS VEGAS, LLC, d/b/d
Scores, )

Plaintiffs,
Vs, '
NEVADA DEPARTMENT OF TAXATION;

NEVADA TAX COMMISSION, NEVADA
STATE BOARD OF EXAMINERS, and

MICHELLE JACOBS, in her Official Capacity|

Only,

Defendants.

Appellants' Appendix

Case No. 06A533273
Dept. No. XI

Coordinated with:

Case No. 08A554970
Dept. No. XI ‘

AFFIDAVIT OF BRADLEY J.
SHAFER IN SUPPORT OF
PLAINTIFFS’ OPPOSITION TO |
NEVADA DEPARTMENT OF
TAXATION’S MOTION FOR
PARTIAL SUMMARY JUDGMENT
ON THE PLAINTI¥FS’ CLAIMS FOR
REFUND AND MOTION TO DISMISS
THE AS APPLIED CHALLENGE TO
THE LIVE ENTARTINMENT TAX
AND THE CLAIMS FOR DAMAGES

. PURSUANT TO 42 U.S.C. 1983

Date of Hearing: March 15, 2011
Time of Hearing: 9:00 a.m.

Page 21
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The Discovery Commissioner only required the Department to provide a document for tax
years 2003-2010, identifying which percentage of the total Live Entertainment Tax was paid
by the gentlemen’s clubs presenting adult entertainment.

7. Plaintiffs filed timely objections to the Report and Recommendation on March
3,2010. I have flown to Nevada no fewer than six times for various hearings before this Court
regarding the discovery disputes.

8. There have been depositions of represeﬁtaﬁvcs of the Defendants previously
scheduled, but none of those depositions have taken place since Plaintiffs require the
documents which are the subject of the motion to compel prior to conducting these depositions.
Once those documents are obtained, Plaintiffs will then be able to take appropriate depositions,
and,.Pl.aintiffs believe, place additional evidence into the record Which would be necessary

to appropriately respond to the Department’s motion for partial summary judgment and to

dismiss.

9. Due to the procedural history of the discovery sought in this litigation, as
discussed above, it is clear that Plaintiffs have not been dilatory in their pursuit of discovery.
FURTHER YOUR AFFIANT SAYETH NAUGHT.

DATED this 22™ day of February, 2011.

| BRADLE'NJ. SHAFER, ESQ.
SUBSCRIBED AND SWORN to before me ' »
this 22™ day of February, 2011.

2 VAN
4 il e RS . &%
Barbara S. Adkits/NOTARY PUBLIC
Clinton County, Michigan

My Commission Expires on January 31, 2013
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ANS oy
CATHERINE CORTEZ MASTO ‘ o
Attorney General '

DAVID J. POPE P03
Sr. Deputy Attomey General Mag 3 4.13 i
Nevada State Bar #8617 . . )
Suzanne M. Warren - rm e

Deputy Attormey General

Nevada State Bar #0002

555 E. Washington Ave., Suite 3900
Las Vegas, Nevada 89101

(702) 488-3420
(702) 488-3416 fax :
Altorneys for the Nevada Department of Taxation
DISTRICT COURT

CLARK COUNTY NEVADA
K-KEL, INC., d/b/a Spearmint Rhino
Gentlemen's Club; OLYMPUS GARDEN, Case No. A554970
INC., d/b/a Olympic Garden; SHAC, LLC,
d/b/a Sapphijre; THE POWER COMPANY, Dept. No. 1X

INC., d/b/a Crazy Horse Too Gentlemen's
Club; D. WES O0D, INC., db/a :
Treasures; and D.I. FOOD & BEVERAGE ANSWER

OF LAS VEGAS, LLC, d/b/a Scores;

- Plaintiffs,

VS, _
NEVADA DEPARTMENT OF TAXATION;
NEVADA TAX COMMISSION; and,
NEVADA STATE BOARD OF EXAMINERS,

Defendants,

COME NOW, Defendants Nevada Department of Taxation, Nevada Tax Commission,
and Nevada State Board of Examiners, bﬁ and through their attorneys, Catherine Cortez
Masto, Attomey General, David J. Pope, Senior Deputy Attorey General, and Suzanne M.
Warren, Deputy Attorney General, and hereby submit their Answer to Plaintiffs’ Complaint,

JURISDICTION AND VENUE
1. Answering paragraph 2, Answering Defendants are withou!.sufﬁ'cient knowledge or

“information upon which to form g belief as to the truth or falsity of the allegations

WE@EHWEW

N MAR 1 ¢ 7008
- il
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contained therein, and upon said basis, deny each and every allegation contained
therein.
Answering paragraph 3, Answering Defendants are without sufficient knowledge or
information upon which to fdrm a belief as to the truth or falsity of the allegations
contained therein, and upon said basis, deny each ang every allegation contained
therein. |
Answering paragraphs 4, Answering Defendants are without sufficient knowledge or
information upon which to form a belief as to the truth or falsity of the allegations
contained therein, and upon said basis, deny each and every allegation contained
therein,

PARTIES
Answering paragraph 5, Answering Defendants incorporate by referehoe each and
every paragraph above as if fully set forth'herein.
Answering paragraph 6, 7.8,9 10, 11 and 12, Answering Defendanis are without
sufficient know!edge or information upon which to form a belief as to the truth or falsity
of the allegations contained therein, and upon said basis, deny each and every
allegation contained therein,
Answering paragraph 13, Answering Defendant Nevada Department of Taxation admits
that it is a governmental entity created under the laws of the State of Nevada ang that it
administers and enforces the statutory provisions of Chapter 368A of the Nevada
Revised Statutes, and collects the Live Entertainment Tax, for ail non-gaming licensed
taxpayers in Nevada. Nevada Department of Taxation further answers that it is without
sufficient knowledge or information upon which to form a bejief as to the truth or falsity
of any remaining allegations contained in paragraph 13, and upon said basis, denies
‘each and every remaining allegation contained therein, Other Answering Defendants
answer that they are withoyt sufficient knowledge or information updn which fo form a
belief as to the truth or faisity of the allegations contained therein, and upon said basis,

deny each and every allegation contained therein,

-2-
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2 IS a govemmentat enlity created by the laws of the State of Nevada and that it is the
3 head of the Department of Taxation which administers ang enforces the statutory
4 Provisions of Chapter 368A of the Nevada Revised Statutes with regard to non-gaming
5 licensed taxpayers and that it s statutorily authorized to consider ang rule upon
6 appeals of refund ciaims, Defendant Nevada Tax Commission also admits that it
7 rendered the decision which Plaintiffs challenge by way of this action and further
8 answers that it is without sufficient knowledge or infonﬁation as o the remaining
9 allegations and therefore denies the same. ‘Other Answering Defendants answer that
10 || they are without sufficient knowledge or informatibn Upan which to form a belief as to
11 It the truth or falsity of the allegations contained therein, and Upon said basis, deny each
12 and every allegation contained therein,
5’%3 13 8. Answering paragraph 15, Answering Defendant State Board of Examiners admits that
g%? 14 it is a governmental entity created under the faws of the State of Nevada, consisting of
g_g" Z?, 15 the governor, the Secretary of state, ang the attomey general. Answering Defendant
§§§ 16 Nevada State Board of Examiners further admits that pursuant td NRS 368A.250, it is
b 17 authorizéd to approve refunds of amounts collected by the Nevada Department of
18 Taxation in excess of the ambunt Iegally due. State Board of Examiners further
19 answers that it is without sufficient knowledge or information as to any remaining
20 allegaiions and therefore denies the'same. Other Answering Defendants answer that
21 they are without sufficient knowledge or information upon which to form a belief as to
22 the truth or faléity of the allegationg contained therein, and upon said basis, deny each
23 and every allegation contained therein.
24 STATEMENT OF FACTS
25 9. Answerihg paragraph 16, Answering Defendants fncorporate by reference each and
26 €very paragraph above as if fully set forth herein,

27 10. Answering paragraph 17, Answering Defendants admit the allegations containeq

28 therein.

-3-
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1. Answering paragraph 18, Answering Defendants admit that at some time following the

12,

13.

14.

15.

enactment of Chapter 3684 of the Nevada Revised Statutes administrative regulations,
otherwise known as Chapter 368A of the Nevada Administrative Code, were
promuigated regardlng the administration and enforcement of Chapter 368A of the
Nevada Revised Statutes. Answering Defendants further answer that they are wrthout
sufficient knowledge or information upon which to form a belief as to the truth or falsity
of any remaining allegations contained in paragraph 18 and, upon said basis,'deny
each and every remaining allegatron contained therein.

Answering paragraph 19, Answering Defendant Nevada Department of Taxation admits |
that it collects the tax imposed by Chapter 368A from taxpayers who/which are not
licensed gaming establishments, Answering Defendant Nevada Department of
Taxation further admits that pursuarit to NRS 368A.140 it shall adopt such regulations
as are necessary to carry out this function. Other Answering Defendants fuither
answer that they are without syfficient knowledge or information upon which to form a
belief as to the truth or falsity of the allegations contained therein, and upon said basis,
deny each and every allegation contained therein.

Answering paragraph 20, Answering Defendants are without sufficient knowledge_or
information upon which to form a belief as to the truth or falsity of the allegations
contained therein and, upon said ground, deny each and every aflegation contained
therein. ' '

Answering paragraph 21, Answering Defendants admit that the statutory sections cited

 therein, as they existed when enacted, speak for themseivas.

Answering paragraph 22, Answering Defendants admit that Chapter 388A was
amended by Assembly Bill No. 554 which reduced the scope of the exception as
contained in NRS 3BBA.200(5)(d) from a maximum seating capacity limitation of 300 to
200. Answering Defendants further answer that they are wrthout sufficient knowledge

or information upon Whlch to form a belief as to the truth or falsrty of the remammg

4-
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10
1
12
13
14
1.5
18

17
18

19
20
21
22
23
24
25
26
27
28

18,

17.

18.

19.

20.

21.

~ -~

aflegations contained therein and, upon said ground, deny each and every remaining
allegation contained therein.

Answéring paragraph 23, 24, 25, 26, 27,- 28, and 29, Answering Defendants admit that
the Plaintiffs mentioned therein are subject to Chapter 388A of the NRS and have been
and are required to pay the Live Entertainment Tax found in Chépter 368A of the NRS.
Answering Defendantg further ansv;rer that they are without sufficient knowledge or
information upon whichr to form a belief as to the truth or félsfty of the remaining
aliegations contained therein, and upon said basis, deny each and every other
allegation contained therain. | |
Answering paragraph 30, Answering Defendants admit that live entertainment occurs at
Plaintiffs’ businesé premises. Answering Defendants further answer they are without
sufiicient knowledge or information upon which to form a belief as to the truth or faisity
of any remaining allegations contained therein and, upoﬁ said ground, deny each and
every other allegation contained therein.

Answering paragraph 31, Answering Defendants answer that they are without sufficient
knowledge or information upon which to form a belief as to the truth or faisity of the
allegations contained therein and, upon said ground, deny each and every other
allegation contained therein. |

Answering paragraph 32, Answering Defendants admit the allegations contained
therein. '

Answering paragraph 33, Answering Defendants are without sufficient knowledge or
information upon which to form a belief as to the truth or falsity of the allegations
contained therein and, upon said ground, -deny each and every aliegation contained
therein. _

Answering paragraph 34, Answering Defendants admit that Plaintiffs have filed
requests for refunds. -Answering Defendants further answer that they are without

sufficient knowiedge or infon'_nation upon which to form a belief as to the truth or falsity

5=
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of any remaining allegations contained therein and, upon said ground, deny each and
every other allegation contained therein. |
22. Answering paragraph. 35, Answering Defendant Nevada Depariment of Taxation admits
that it has denied the requests for refund. Answering: Defendants further answer that
they are without sufficient knowledge or infonnaﬁon upon which to form a be!ief as to
the truth or falsity of any rémaining allegations. contained therein and, upon -said|
ground, deny each and every remaining 'allegation contained therein. |
23. Answering paragraph 38, Aﬁswering Defendants admit that a hearing was scheduled
before Défendant Nevada Tax Commission at which would be heard the appeais of
deniats of requests for refunds of the Live Entertainment Tax for tax periods January,
February, March_ and April, 2004. Answering Defendants further énswer that they are
without sufficient khowlédge or information upon which to form a belief as to the truth or
faisity of the remaining alfegations contained therein, and upon said basis, deny each
and every other allegation contained therein.
24. Answering paragraph 37, Answering Defendants admit that the hearing was continued,
Answering Defendants further answer that they are without sufficient knowledge or
 information upon which to form a belief as to the truth or faisity of the remaining
allegations contained therein, 'and upon said basis, deny eaéh and every other
-allegation contained therein.
~ 25. Answering ‘paragraph 38, Answering Defendants admit that ‘t‘he Nevada Tax
- Commission, after considering the argument and materials submitted, issued a written
decision, dated October 12, 2007, denying Plaintiffs’ appeals. Answering Defendants
deny that any Witness testimony was offéred at the hearing before the Nevada Tax
Commission.
28. Answering paragraph 39 Answering Dgfendants admit that any statutory sections cited
' therein speak for themselves. Answering Defendants further answer that they are

without sufficient knowledge or information upon which to form a belief as to the truth or

-6
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28.

29.

30.

31.

32.

33.

34,

P | )

falsity of the remaining allegations contained therein, and upon said basis, deny each

and every other allegation contained therein.

In answering paragraph 40, Answering Defendants admit that any statutory. sections
cited therein speak for themselves. A
In answering paragraph 41, Answering Defendahts are without sufficient knowledge or
information upon which to form a belief as to the truth or falsity of the allegations
contained thersin and, upon said groﬁnd, deny each and every allegation contained
therein,

EXCERPTS OF THE TAX ON LIVE ENTERTAINMENT STATUTE
In Answering paragra ph 42, Answering Defendants incorporate by reference each and
every paragraph above as if fully set forth herein,
Answering paragraph 43, Answering Defendants admit that the excempts from the
statute appear to be the same language found in the statutes cited therein and that the
statutory sections cited therein speak for themselves. '
Answering paragraphs 44, 45 and 46, Answering Defendants admit that the statutory
sections cited therein Speak for themselves.
Answering paragraph 47, Answering Defendants admit that pursuant to NRS
368A.140(2)(a) the Nevada Department of Taxation is statutorily required to collect the
Live Entertainment Tax from non-gaming licensed taxpayers and pursuant to NRS
368A.140(2)(b) is empowered to adopt such regulations as are necessary to carry out
the provisions of paragraph (a).
Answering paragraph 48, Answering Defendants admit that the statutory sections cited
therein speak for themselves.
Answering paragraph 49, Answering Defendants admit that pursuant to NRS
368A.200(5) the tax imposed by Chapter 368A is not applicable to a variety of
circumstances and further admit that any statutory sections cited therein speak for

themselves.

-7

Appellants' Appendix Page 2375




gton, Suile 3900
qas, NV 8914

'ashin

ey General's Office

Attorn
555 E. Wi
Lag Ve

35.

36.
37.
38.

39.

40.

41.

42.

43.

45,

therein.
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Answering paragraphs 50 and 51, Answering Defendants admit that the statutory'
sections cited therein speak for themselves. |

| COUNT | - DECLARATORY RELIEF
Answering paragraph 52, Answering Defendants incorporate by reference each and
every paragraph abov.é as if fully set forth herein. ‘
Answering paragraph 53, Answering Defondants deny each and every allegation

contained therein.

Answering paragraph 54, Answering Defendants deny each and every allégation

contained therein. _
Answen'ng paragraph 55, Answering Defendants are without sufficient knowledge or
information upon which to form a belief as to the truth or faisity of the allegations

contained therein and, Upon said ground, deny each and every allagation contained

Answering paragraph 56, Answering Defendants deny each and every allegation
contained therein.

Answering paragraph 57, Answering Defandants deny each and every'allegaﬁon
containéd therein.

| COUNT Il - REQUEST FOR REFUND

Answering paragraph 58, Answering pefendants incorporate by reference each and
©very paragraph above as if fully set forth herein.

Answering paragraph 59, Answering Defendants deny each and every allegation
contained therein, _
Answering paragraph 60, Answering Defendants deny each and every allegation
contained‘ therein.

Answering paragraph 61, Answering Defendants admit that the statutory sections cited
therein speak for themselves and deny each and every remaining allegation contained

therein,

8-
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COUNT il - INJUNGTIVE RELIEF

Answering paragraph 62, Answering Defendants incorporate by reference each and
every paragraph above as f fully set forth herein,
Answering paragraph 83, Answering Defendants are without sufficient knowledge or
|nformat10n upon which to form a belief as to the truth or falsity of the allegations
contained therein and, upon said ground, deny each and every aliegation cohtained
therein. ,
Answering paragraph 64, Answering Defendants admit only that they intend to enforce
and carry out the provisions of Chapter 388A. Answering Defendants deny each and
every remaining allegation contained therein. ]
Answering-paragraph 65, Answering Defendants are without sufficient knowledge or
information upon which to form a belief as to the truth or falsity of the allegations
contamed therein and, upon said ground, deny each and every allegation contained

therein.

-Answenng paragraph 66, Answering Defendants are without sufficient knowledge or

information upon which to form a behef as to the truth or falsity of the allegations
contained therein and, upon said ground, deny each and every allegation contained
therein. |

AFFIRMATIVE DEFENSES
Plaintiffs’ Complaint fails to state a claim upon which refief may be granted
Answering Defendants claim all immunities, defenses, exemptions, and hmltatlons on
liability pursuant to the provisions of Chapter 41 of the Nevada Revised Statutes. |
Answering Defendants are entitled to qualified immunity as a matter of jaw,
Answering Defendants are hot “persens” for purposes of 42 ‘U.S.C. § 1983 and
therefore no remedy in the form of monetary damages is available under that statute.
Answering Defendants are not ‘persons” for purposes of 42 U.S.C. § 1983 and

therefore no remedy in the form of injunctive relief is available under that statute.

9.
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VPur-suant to Chapter 368A of the Nevada Revised Statutes, Piaintiffs are not entitled to
an injunction, writ of mandate, or any other legal or equitable process to prevent or
enjoin the collection of the tax, penalty or interest imposed by Chapter 368A.
The Nevada Department of Taxation properly assessed tax as authonzed and required
by, and in accordance with, Chapter 368A of the Nevada Revised Statutes and the
applicable Nevada Administrative Caode provisions.
. Answering Defendants ars entitled to sovereign immunity.
| This action is barred by Nevada Revised Statutes 41.031 and 41.0337, due to Plaintiffs’
failure to name the State of Nevada as a defendant.
. Answering Defendants allege that at the time of filing of this Answer, all possible
: afﬂrmal_tive defenses may have not been alteged pending the development of sufficient
" facts after reasonable inquiry; therefore, Answenng Defendants reserve the rrght to
amend this Answer to allege additional afﬁn‘natlve defenses if warranted by subsequent
investigation,

WHEREFORE, Defendants pray that this Court enter judgment in their favor and that

Plaintiffs take nothing by way of their Complaint.

Respectfully submitted:

Dated: March 3, 2008 ~ CATHERINE CORTEZ MASTO

Attomey General

By:

Sr, Deputy Attorney General

Nevada State Bar #8617

Suzanne M. Warren

Deputy Attorney General

Nevada State Bar #3002

555 E. Washington Ave., #3900
~ Las Vegas, NV 89101

Attorneys for Defenda nts
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CERTIFICATE OF SERVICE

| certify that | am an employee of the State of Nevada, Office of the Attomey General, and
that on March 4, 2008, | deposited in the U.S. mail, postage prepaid, via First Ciass Mail, a true
and correct copy of the forego:ng Answer, addressed as follows:

Bradiey J. Shafer, Esq. -

Shafer & Assoc:ates, P.C.
3800 Capital City Blvd., Suite 2
Lansing, Ml 48906-2110

DATED this g?day of March, 2008

o e

An employee of the State of Nevada,
Office of the Attomey General
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Sec. 33. NRS 372.680 is hereby amended to read as follows:
<< NV ST 372.680 >>

372.680 1. Within 90 days after <<-the mailing of the notice of the department's action-> >
<<+a final decision+>> upon a claim filed pursuant to this chapter<<-,->> <<+is rendered by
the Nevada tax commission, +>> the claimant may bring an action against the department on
the grounds set forth in the claim in a court of competent jurisdiction in Carson City< <+, the
county of this state where the ciaimant resides or maintains his principal place of business or a
county in which any relevant proceedings were conducted by the department, +> >for the
recovery of the whole or any part of the amount with respect to which the claim has been
disallowed. :

2. Failure to bring <<+an +>>action within the time specified constitutes a waiver of any
demand against the state on account of alleged overpayments, :
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Senate Bill No. 362—Senator O’ Connel]

AN ACT relating to taxation; prohibiting, under certain circumstances, the imposition of
penalties and interest on delinquent taxes for the period during which an audit of a
taxpayer is extended; revising the manner in which penalties and interest are

calculated if a taxpayer has made overpayments and underpayments; providing for

the appeal of any decision of the executive director or other officer of the

department of taxation to the Nevada tax commission; requiring the commission to

adopt certain regulations; expanding the Taxpayers’ Bill of Rights; increasing the
amount of taxes, penalties and interest that may be waived if a taxpayer has relied to

his detriment on the advice of the department; authorizing certain actions relating to

the payment of taxes to be brought in various counties; and providing other matters
properly relating thereto.

THE PEOPLE OF THE STATE OF NEVADA, REPRESENTED IN
SENATE AND ASSEMBLY, DO ENACT AS FOLLOWS:

Section 1. Chapter 360 of NRS is hereby amended by adding thereto
the provisions set forth as sections 2, 3 and 3.5 of this act.
Sec. 2. I Ifan audit is conducted by the department pursuant to
the provisions of this Title, the date on which the audit will be completed
must be included in the notice to the taxpayer that the audit will be
conducted. :
2. The date on which the audit will be completed may be extended by
the department if the department gives prior written notice of the
- extension to the taxpayer. The notice must include an explanation of the
reason or reasons that the extension is required. 7
3. If, after the audit, the department determines that delinquent taxes
are due, interest and penalties may not be imposed for the period of the
extension if the taxpayer did not request the extension or was not
otherwise the cause of the extension.
Sec. 3. Ifan officer, employee or agent of the department
determines that a taxpayer is entitled to an exemption or has been taxed
or assessed more than is required by law, he shall give written notice of
that determination to the taxpayer. The notice must:
1. Be given within 30 days after the officer, employee or agent makes
his determination or, if the determination is made as a result of an audir,
within 30 days after the completion of the audit; and
2. If appropriate, include:
(a) An explanation that an overpayment may be credited against any
amount due from the taxpayer; or
(b) Instructions indicating the manner in which the taxpayer may
petition for a refund of any overpayment.
Sec. 3.5. The Nevada tax commission shail adopt regulations to
carry out the provisions of NRS 360.294 and 360.417.
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Sec. 4. NRS 360.245 is héreby amended to read as follows:

360245 1. Except as otherwise provided in this Title:

(a) All decisions of the executive director or other officer of the
department made pursuant to {subsection 2 oF NRS-360130} this Title are
final unless appealed to the Nevada tax commission . tes-provided bylaw}

(b) Any natural person, partnership, corporation, association or other
business or legal entity who is aggrieved by such a decision may {se}
appeal the decision by filing a notice of appeal with the department within
30 days after service of the decision upon that person or business or legal
entity.

2. Service of the decision must be made personally or by certified mail,
If service is made by certified mail; -

(a) The decision must be enclosed in an envelope which is addressed to
the taxpayer at his address as it appears in the records of the department.

(b) It is deemed to be complete at the time the appropriately addressed
envelope containing the decision is deposited with the United States Postal

" Service.

3. The Nevada tax commission, as head of the department, may review -
all fether} decisions made by the executive director {erd} that are not
otherwise appealed to the commission pursuant to this section.

4. The Nevada tax commission may reverse, affirm or modify fthem:
—4& any decision of the department that is:
(a) Appealed to the commission by a taxpayer pursuant to this section;
or

(b) Reviewed by the commission pursuant to this section.
5. A decision of the Nevada tax commission is a final decision for the
purposes of judicial review. The executive director or any other employee
or representative of the department shall not seek judicial review of such a_
decision. :

15 6. The Nevada tax commission shall provide by regulation for:

(a) Notice to be given to each county of any decision upon an appeal to
the commission that the commission determines is likely to affect the
revenue of the county or other local government. The regulations must
specify the form and contents of the notice and requirements for the number
of days before a meeting of the commission that the notice must be
. transmitted . fte-the-eounty-or-counties If the parties to the appeal enter
into a stipulation as to the issues that will be heard on appeal, the
commission shall transmit a copy of the notice to the district attorney of
each county which the commission determines is likely to be affected by
the decision. Upon receipt of such a notice, the feeunty} district attorney
shall transmit a copy of the notice to each local government within the
county which {it} the commission determines s likely to be affected by the
decision. If there is no such stipulation, the commission shall transmit a
copy of the notice, accompanied by the names of the parties and the
amount on appeal, if any, to the governing bodies of the counties and
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53 (2) To be represented by himself or anyone who is otherwise
authorized by law to represent him before the department;
e}t (3) To make an audio recording using the taxpayer’s own
equipment and at the taxpayer’s own expense; and
H} (4) To receive a copy of any document or audio recording made
by or in the possession of the department relating to the determination or
collection of any tax for which the taxpayer is assessed, upon payment of
the actual cost to the department of making the copy. :
194 () To a full explanation of the department’s authority to assess a
tax or to collect delinquent taxes, including the procedures and notices for
review and appeal that are required for the protection of the taxpayer. An
explanation which meets the requirements of this section rmust also be
included with each notice to a taxpayer that an audit will be conducted by
the department. ‘

- B (B To the immediate release of any lien which the department has

placed on real or personal property for the nonpayment of any tax when:
fe}} (1) The tax is paid; -
15} (2) The period of limitation for collecting the tax expires;
fe}} (3) The lien is the result of an error by the department;
) (4) The department determines that the taxes, interest and

penalties are secured sufficiently by a lien on other property; :
Het (3 The release or subordination of the lien will not jeopardize the

“ collection of the taxes, interest and penalties;

B} (6) The release of the lien will facilitate the collection of the taxes,
interest and penalties; or :
K= (7) The department determines that the lien is creating an
economic hardship. _ :
H24 () To the release or reduction of a bond or other form of security
required t0 be furnished pursuant to the provisions of this Title by the
department in accordance with applicable statutes and regulations,
- 34 (m) To be free from investigation and surveillance by an officer,
agent or employee of the department for any purpose that is not directly
related to the administration of the provisions of this Title  that are
administered by the department.
44 (n) To be free from harassment and intimidation by an officer,
agent or employee of the department for any reason. ‘

- (o) To have statutes imposing tuxes and any regulations adopted
pursuant thereto construed in favor of the taxpayer if those statutes or
regulations are of doubtful validity or effect, unless there is a specific
statutory provision that is applicable.

2. The provisions of this Title governing the administration and
collection of taxes by the department must not be construed in such a
manner as to interfere or conflict with the provisions of this section or
any applicable regulations.
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3. The provisions of this section apply to any tax administered and
collected pursuant to the provisions of this Title or any applicable
regulations by the department.

Sec. 6. NRS 360.2935 is hereby amended to read as follows:

360.2935 A taxpayer is entitled to receive on any overpayment of taxes
» after the offset required by NRS 360.320 has been made, a refund
together with interest at a rate determined pursuant to NRS 17.130. No
interest is allowed on a refund of any penalties or interest paid by a

taxpayer.
See, 7. NRS 360.294 is hereby amended to read as follows:
360.294 {Hpen}

1. Except as otherwise provided in subsection 2, upon proof that a
taxpayer has relied to his detriment on written advice provided to him by an
officer, agent or employee of the department {:

: & : ;906-} or on an opinion of the .
attorney general:
(a) The department may waive any tax, penalty and interest owed by
the taxpayer if the taxpayer meets the criteria adopted by regulation by

the Nevada tax commission pursuant to section 3.5 of this act; and
(b) If a waiver is granted pursuant to paragraph (a), the department
shall prepare and maintain on file a statement which contains:
(1) The reason for the waiver;
(2) The amount of the tax, penalty and interest owed by the
taxpayer;
(3) The amount of the tax, penalty and interest waived by the
department; and -
(4) The facts and circumstances which led to the waiver.
2. Upon proof'that a taxpayer has in good faith collected or remitted
taxes imposed pursuant to the provisions of this Title that are
administered by the department, in reliance upon written advice provided
by an officer, agent or employee of the department, an opinion of the
attorney general or the Nevada tax commission, or the written results of
an audit of his records conducted by the department, the taxpayer may
not be required to pay delinquent taxes, penalties or interest if the
department determines after the completion of a subsequent audit that
the taxes he collected or remitted were deficient.
Sec. 8. NRS 360.320 is hereby amended to read as follows:
360.320 Hai :
1. Except as otherwise provided in this Title, in making a
determination of the amount required to be paid, the department {araxd
shall offset overpayments for : 1ods; —ath-Hitores
: ;1 a reporting period of an audit period against
underpayments for {anetherperiod- ods-agaiastpenalties an
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: -} any other reporting period within the
audit period.
2. Ifitis determined that there is a net deficiency, any penalty
imposed must be calculated based on the amount of the net deficiency.
3. Ifitis determined that: '
(a) Thereis a net deficiency for a reporting period after offsetting any
overpayment from any previous reporting period, any interest imposed on
the net deficiency must be calculated before determining whether there is
an overpayment or net deficiency for the next reporting period within the
audit period. :
(b) There is a net overpayment for a reporting period after offsetting
any net deficiency from any previous reporting period, any interest to
which the taxpayer is entitled must be calculated before determining
whether there is an overpayment or net deficiency Jor the next reporting
period within the audit period. : ‘
4. The provisions of this section do not apply if the taxpayer has
submitted a report that shows taxes due and has not remitted the taxes
.due in a timely manner. '
3. As used in this section, “reporting period” includes, without
- limitation, a calendar month, a calendar quarter, a calendar year and
any other period for reporting.
Sec. 9. NRS 360.395 is hereby amended to read as follows:
360.395 1. Before a person may seek judicial review pursuant to
NRS 233B.130 from a final order of the {department} Nevada ta:
commission upon a petition for redetermination, he must: :
(a) Pay the amount of the determination; or
(b) Enter into a written agreement with the department establishing a
- later date by which he must pay the amount of the determination.
2. If a court determines that the amount of the final order should be
reduced or that the person does not owe any taxes, the department shall -
credit or refund any amount paid by the person that exceeds the amount
owed 3, with interest determined in accordance with NRS 360.2935.
Sec. 10. NRS 360.417 is hereby amended to read as follows:
360.417 {Bnless} Except as otherwise provided in NRS 360,320 and
section 2 of this act and unless a different penalty or rate of interest is
specifically provided by statute, any person who fails to pay any tax
provided for in chapter 362, 364A, 365, 369, 370, 372, 373, 374,377,
- 377A, 444A or 585 of NRS, or fee provided for in NRS 482.313 or
590.700 to 590.920, inclusive, to the state or a county within the time
required, shall pay a penalty of not more than 10 percent of the amount of
the tax or fee which is owed, as determined by the department, in addition
to the tax or fee, plus interest at the rate of 1 percent per month, or fraction
of a month, from the last day of the month following the period for which
the amount or any portion of the amount should have been reported until
the date of payment. The amount of any penalty imposed must be based
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on a graduated schedule adopted by the Nevada tax commission whick
takes into consideration the length of time the tax or fee remained
unpaid.

Sec. 11. NRS 360.4193 is hereby amended to read as follows:

3604193 1. If a person is delinquent in the payment of any tax or fee
administered by the department or has not paid the amount of a deficiency
determination, the department may bring an action in a court of this state, a
court of any other state or a court of the United States to collect the
delinquent or deficient amount, penalties and interest. The action farast}

(a) May not be brought if the decision that the payment is delinquent
or that there is a deficiency determination is on appeal to the Nevada tax
commission pursuant to NRS 360,245,

(b) Must be brought not later than 3 years after the payment became
delinquent or the determination became final or within 5 years after the last
recording of an abstract of judgment or of a certificate constituting a lien
for tax owed.

2. The attorney general shall prosecute the action. The provisions of
NRS and the Nevada Rules of Civil Procedure and Nevada Rules of
Appellate Procedure relating to service of summons, pleadings, proofs,
trials and appeals are applicable to the proceedings. In the action, a writ of
attachment may issue. A bond or affidavit is not required before an
attachment may be issued.

3. Inthe action, a certificate by the department showing the
delinquency is prima facie evidence of; -

(a) The determination of the tax or fee or the amount of the tax or fee;

(b) The delinquency of the amounts; and

(c) The compliance by the department with all of the procedures
required by law related to the computation and determination of the
amounts,

Sec, 12. NRS 361.0687 is hereby amended to read as follows:

361.0687 1. A person who intends to locate or expand a business in
this state may apply to the commission on economic development for a
partial abatement from the taxes imposed by this chapter on the personal
property of the new or expanded business.

. The commission on economic development may approve an
application for a partial abatement if the commission makes the following
determinations:

(a) The goals of the business are consistent with the goals of the
commission and the community concerning industrial development and
diversification.
~(b) The abatement is a significant factor in the decision of the applicant
to locate or expand a business in this state or the appropriate affected local
government determines that the abatement will be beneficial to the
economic development of the community.

(c) The average hourly wage which will be paid by the new or expanded
business to its employees in this state is at least 125 percent of the average
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statewide industrial hourly wage as established by the employment security
division of the department of employment, training and rehabilitation on
July 1 of each fiscal year.
(d) The business will provide a health insurance plan for all ernployees
that includes an option for health insurance coverage for dependents of the
loyees. .
(E) The cost to the business for the benefits the business provides to its
employees in this state will meet the minimum requirements for benefits
established by the commission pursuant to subsection {8 9.
() A capital investment for personal property will be made to locate or
expand the business in Nevada which is at least:
(1) If the personal property directly related to the establishment of the
business in this state is primarily located in a county whose population:
(D TIs 100,000 or more, $50,000,000.
(1) Is less than 100,000, $20,000,000.
(2) If the personal property directly related to the expansion of the
business is primarily located in a county whose population:
() Is 100,000 or more, $10,000,000.
(I Is Is less than 100,000, $4,000,000.

(g) The business will create at least the following number of new, full
-time and permanent jobs in the State of Nevada by the fourth quarter that it
is in operation:

(1) If a new business will be primarily located in a county whose
. population:
(I) Is 100,000 or more, 100 jobs.
I Is less than 100,000, 35 jobs.
(2) If an expanded business will be primarily located in a county
whose population:
(1) Is 100,000 or more, and the business has at least 100 employees
in this state, 20 jobs. An expanded business primarily located in such a
county that has less than 100 employees is not eligible for-a partial
abatemnent pursuant to this section.
{(I1) Is less than 100,000, and the business has at least 35 employees
in this state, 10 jobs. An expanded business primarily located in such a
county that has less than 35 employees is not eligible for a partial
abatement pursuant to this section.

(h) For the expansion of a business primarily located in a county whose
population:

(1) Is 100,000 or more, the book value of the assets of the business in
this state 1s at least $20,000,000.

(2) Isless than 100,000, the book value of the assets of the business
in this state is at least $5,000,000.

(i) The business is registered pursuant to the laws of this state or the
applicant commits to obtain a valid business license and all other permits

required by the county, city or town in which the business operates.
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() The proposed abatement has been approved by the governing body of
the appropriate affected local government as determined pursuant to the
regulations adopted pursuant to subsection §8-} 9. In determining whether to
approve a proposed abatement, the governing body shall consider whether
the taxes to be paid by the business are sufficient to pay for any investment
required to be made by the local government for services associated with
the relocation or expansion of the business, including, without limitation,
costs related to the construction and maintenance of roads, sewer and water
services, fire and police protection , and the construction and maintenance
of schools.

(k) The applicant has executed an agreement with the commission which

states that the business will continue in operation in Nevada for 10 or more
years after the date on which a certificate of eligibility for the abatement is
issued pursuant to subsection 5 and will continue to meet the eligibility
requirements contained in this subsection. The agreement must bind the
successors in interest of the business for the required period.

3. An applicant shall, upon the request of the executive director of the

commission on economic development, furnish him with copies of all
records necessary to verify that the applicant meets the requirements of

subsection 2.

4. The percentage of the abatement must be 50 percent of the taxes
payable each year.

5. Ifan application for a partial abatement is approved, the commission

on economic development shall immediately forward a certificate of
eligibility for the abatement to:

(a) The department; and ‘

(b) The county assessor of each county in which personal property

directly related to the establishment or expansion of the business will be
located.

6. Upon receipt by the department of the certificate of eligibility, the
taxpayer is eligible for an abatement from the tax imposed by this chapter
for 10 years:

(a) For the expansion of a business, on all personal property of the
business that is located in Nevada and directly related to the expansion of
the business in this state.

(b) For a new business, on all personal property of the business that is

located in Nevada and directly related to the establishment of the business
in this state.

- 7. If abusiness for which an abatement has been approved is not
maintained in this state in accordance with the agreement required in
subsection 2, for at least 10 years after the commission on economic
development approved the abatement, the person who applied for the
abatement shall repay to the county treasurer or treasurers who would have
received the taxes but for the abatement the total amount of all taxes that
were abated pursuant to this section. {Fhe} Except as otherwise provided in
NRS 360.320 and section 2 of this act, the person who applied for the
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abatement shall pay interest on the amount due at the rate of 10 percent per
annum for each month, or portion thereof, from the last day of the month
following the pertod for which the payment would have been made if the
abatement had not been granted until the date of the actual payment of the
tax. :
8. A county treasurer: '

{a) Shall deposit any money that he receives pursuant to subsection 7 in
one or more of the funds established by a local government of the county
pursuant to NRS 354.611, 354.6113 or 354.6115; and

(b) May use the money deposited pursuant to paragraph (a) only for the
purposes authorized by NRS 354.611, 354.6113 and 354.6115.

9. The commission on economic development shall adopt regulations
necessary to carry out the provisions of this section. The regulations must
include, but not be limited to:

{a) A method for determining the appropriate affected local government
to approve a proposed abatement and the procedure for obtaining such
approval; and

(b) Minimum requirements for benefits that a business applying for a
partial abatement must offer to its employees to be approved for the partial
abatement.

10. The department shall adopt regulations concerning how county
assessors shall administer partial abatements approvcd pursuant to this
section.

11.  An applicant for an abatement who is aggrieved by a final decision
of the commission on economic development may petition for judicial
review in the manner provided in chapter 233B of NRS.

Sec. 13.. NRS 361.435 is hereby amended to read as follows:

361.435 Any property owner owning property of like kind in more than
one county in the state and desiring to proceed with a suit under the
provisions of NRS 361.420 may, where the issues in the cases are
substantially the same in all or in some of the counties conceming the
- assessment of taxes on such property, consolidate any of the suits in one
~ action and bring the action in any court of competent jurisdiction in Carson
City, {Nevada the county of this state where the property owner resides
or maintains his principal place of business or a county in which any
relevaut proceedings were conducted by the department.

- Sec. 14. NRS 361.5648 is hereby amended to read as follows:

361.5648 1. Within 30 days after the first Monday in March of each
year, with respect to each property on which the tax is delinquent, the tax
receiver of the county shall mail notice of the delinquency by first-class
mail to:

(a) The owner or owners of the property;

{(b) The person or persons listed as the taxpayer or taxpayers on the tax
rolls, at their last known addresses, if the names and addresses are known;
‘and
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(¢) Each holder of a recorded security interest if the holder has made a
request in writing to the tax receiver for the notice, which identifies the
secured property by the parcel number assigned to it in accordance with the
provisions of NRS 361.189.

2. The notice of delinquency must state:

(a) The name of the owner of the property, if known.

(b} The description of the property on which the taxes are a lien.

(c) The amount of the taxes due on the property and the penalties and
costs as provided by law.

(d) That if the amount is not paid by the taxpayer or his successor in
interest , the tax receiver will, at 5 p.m. on the first Monday in June of the
current year, issue to the county treasurer, as trustee for the state and
county, a certificate authorizing him to hold the property, subject to
redemption within 2 years after the date of the issuance of the certificate, by
payment of the taxes and accruing taxes, penalties and costs, together with.
interest on the taxes at the rate of 10 percent per annum from the date due
until paid as provided by law, except as otherwise provided in NRS
360.320 and section 2 of this act, and that redemption may be made in
accordance with the provisions of chapter 21 of NRS in regard to real
property sold under execution.

3. Within 30 days after mailing the original notice of delinquency, the

tax receiver shall issue his personal affidavit to the board of county
commissioners affirming that due notice has been mailed with respect to
each parcel. The affidavit must recite the number of letters mailed, the
number of letters returned, and the number of letters finally determined to
be undeliverable. Until the period of redemption has expired, the tax
receiver shall maintain detailed records which contain such information as
the department may prescribe in support of his affidavit.

4. A second copy of the notice of delinquency must be sent by certified
mail, not less than 60 days before the expiration of the period of
redemption as stated in the notice.

5. The cost of each mailing must be charged to the delinquent taxpayer.

Sec. 15. NRS 361.570 is hereby amended to read as follows:

361.570 1. Pursuant to the notice given as provided in NRS

361.5648 and 361.565 and at the time stated in the notice, the tax receiver
shall make out his certificate authonizing the county treasurer, as trustee for
the state and county, to hold the property described in the notice for the
period of 2 years after the first Monday in June of the year the certificate is
dated, unless sooner redeemed.

2. The certificate must specify: 7

(a) The amount of delinquency, including the amount and year of

assessment;

(b) The taxes and the penalties and costs added thereto, and that, except

as otherwise provided in NRS 360.320 and section 2 of this act, interest
on the taxes will be added at the rate of 10 percent per annum from the date
due until paid; and '
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(c) The name of the owner or taxpayer, if known.

3. The certificate must state, and it is hereby provided:

(a) That the property may be redeemed within 2 years {from} after its
date; and -

(b) That, if not redeemed, the title to the property vests in the county for
the benefit of the state and county.

4. Until the expiration of the period of redemption, the property held
pursuant to the certificate must be assessed annually to the county treasurer
as trustee, and before the owner or his successor redeems the property, he
shall also pay the county treasurer holding the certificate any additional
taxes assessed and accrued against the property after the date of the
- certificate, together with the.interest on the taxes at the rate of 10 percent
per annum from the date due until paid {}, unless otherwise provided in
NRS 360.320 or section 2 of this act.

5. The county treasurer shall take certificates issued to him under the

provisions of this section.

Sec. 16. NRS 361.870 is hereby amended to read as follows:

361.870 1. Any claimant aggrieved by a decision of the departrent

or a county assessor which denies the refund claimed under the Senior
Citizens’ Property Tax Assistance Act may have a review of the denial
before the {exeeutive-director] Nevada tax commission if , within 30 days
after the claimant receives notice of the denial , he submits a written
petition for review to the {department] commission.

2. Any claimant aggrieved by the denial in whole or in part of relief

claimed under the Senior Citizens’ Property Tax Assistance Act, or by any
. other final action or review of the fexeceutive-director} Nevada tax :
commission, is entitled to judicial review thereof.

Sec. 17. (Deleted by amendment.)

" Sec. 18. NRS 362.160 is hereby amended to read as follows:

362.160 1. [} Except as otherwise provided in NRS 360.320 and
section 2 of this act, if the amount of any tax required by NRS 362.100 to
362.240, inclusive, is not paid within 10 days after it is due, it is delinquent
and must be collected as other delinquent taxes are collected by law,
together with a penalty of 10 percent of the amount of the tax which is
owed, as determined by the department, in addition to the tax, plus interest
at the rate of {5} I percent per month, or fraction of a month, from the
date the tax was due until the date of payment.

2. Any person extracting any mineral or receiving a royalty may appeal
from the imposition of the penalty and interest to the Nevada tax
commission by filing a notice of appeal fwi ' .

-due:} in accordance with the requirements set forth in NRS
360.245,
Sec. 19. NRS 362.230 is hereby amended to read as follows:
362.230 1. Every person extracting any mineral in this state, or
receiving a royalty in connection therewith, who fails to file with the
department the statements provided for in NRS 362.100 to 362.240,
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inclusive, during the time and in the manner provided for in NRS 362.100
to 362.240, inclusive, shall pay a penalty of not more than $5,000. If any
such person fails to file the statement, the department may ascertain and
certify the net proceeds of the minerals extracted or the value of the royalty
from all data and information obtainable, and the amount of the tax due
must be computed on the basis of the amount due so ascertained and
certified.
2. The executive director shall determine the amount of the penalty.
This penalty becomes a debt due the State of Nevada and, upon collection,
must be deposited in the state treasury to the credit of the state general
fund.
3. Any person extracting any mineral or receiving a royalty may appeal
from the imposition of the penalty to the Nevada tax commission by filing a
notice of appeal fwithi 5-afi it e
direetor] in accordance with the requirements set forth in NRS 360.245.
Sec. 20. NRS 364A.170 is hereby amended to read as follows:
364A.170 1. A proposed business that qualifies pursuant to the
provisions of this section is entitled to an exemption of:
(a) Eighty percent of the amount of tax otherwise due pursuant to NRS
364A.140 during the first 4 quarters of its operation;
(b) Sixty percent of the amount of tax otherwise due pursuant to NRS
364A.140 during the second 4 quarters of its operation;
(c)} Forty percent of the amount of tax otherwise due pursuant to NRS
364A.140 during the third 4 quarters of its operation; and
(d) Twenty percent of the amount of tax otherwise due pursuant to NRS
364A.140 during the fourth 4 quarters of its operation.
2. A proposed business is entitled to the exemption pursuant to
subsection 1 if:
(a) In a county whose population is 35,000 or more:
(1) The business will have 75 or more full-time employees on the
payroll of the business by the fourth quarter that it is in operation;
(2) Establishing the business will require the business to make a
capital investment of $1,000,000 in Nevada; and
(3) The exemption is approved by the commission on economic
development pursuant to subsection 3.
(b) In a county whose population is less than 35,000:
(1} The business will have 25 or more full-time employees on the
payroll of the business by the fourth quarter that it is in operation;
(2) Establishing the business will require the business to make a
capital investment of $250,000 in Nevada; and
(3) The exemption is approved by the commission on economic
development pursuant to subsection 3.
3. A proposed business must apply to the commission on economic
development to obtain the exemption authorized pursuant to this section.
The commission shall certify a business’s eligibility for the exemption -
pursuant to this section if: '
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(a) The proposed business commits to the requirements of
subparagraphs (1) and (2) of paragraph (a) or (b) of subsection 2,
whichever is applicable; and

(b) The proposed business is consistent with the commission’s plan for

economic diversification and development.
- Upon certification, the commission shall immediately forward the
- certificate of eligibility for the exemption to the Nevada tax commission.

4. Upon receipt of such a certificate, the Nevada tax commission shall
include the exemption in the calculation of the tax paid by the business. A
business for which an exemption is approved that does not:

(a) Have the required number of full-time employees on the payroll of

the business by the fourth quarter that it is in operation; or

(b) Make the required capital investment in Nevada in the course of

establishing the business,

is required to repay to the department the amount of the exemption that was
allowed pursuant to this section before the business’s failure to comply
unless the Nevada tax commission determines that the business has
substantially complied with the requirements of this section. {Fhe} Except
as otherwise provided in NRS 360.320 and section 2 of this act, the
business is also required to pay interest on the amount due at the rate most
recently established purseant to NRS 99.040 for each month, or portion
thereof, from the last day of the month following the period for which the
payment would have been made had the exemption not been granted until
the date of payment of the tax.

5. The commission on economic development shall adopt regulations
governing the determination made pursuant to subsection 3 of a proposed
business’s eligibility for the exemption provided in this section.

6. The Nevada tax commission:

(a) Shall adopt regulations governing the investments that qualify for the
purposes of the required capital investment pursuant to subparagraph (2) of
paragraph (a) or (b) of subsection 2.

{b) May adopt such other regulations as are necessary to carry out the
provisions of this section.

Sec. 21. NRS 364A.180 is hereby amended to read as follows:

364A.180 Upon written application made before the date on which
payment must be made, for good cause the department may extend by 30
days the time within which a business is required to pay the tax imposed by
this chapter. If the tax is paid during the period of extension, no penalty or
late charge may be imposed for failure to pay at the time required, but the
business shall pay interest at the rate most recently established pursuant to
NRS 99.040 for each month, or fraction of a month, from the last day of the
month following the date on which the amount would have been due
without the extension until the date of payment £}, unless otherwise

provided in NRS 360.320 or section 2 of this act, '
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Sec. 22. NRS 364A.260 is hereby amended to read as follows:
364A.260 1. [mterest] Except as otherwise provided in NRS
360.320, interest must be paid upon any overpayment of any amount of the
fee or tax imposed by this chapter at the rate of one-half of 1 percent per
month, or fraction thereof, from the last day of the calendar month
following the period for which the overpayment was made. No refund or _
credit may be made of any interest imposed upon the person or business
making the overpayment with respect to the amount being refunded or
credited.
2. The interest must be paid: _
(2) In the case of a refund, to the last day of the calendar month
following the date upon which the person making the overpayment, if he
has not already filed a claim, is notified by the department that a claim may
be filed or the date upon which the claim is certified to the state board of
- examiners, whichever is earlier. :
(b) In the case of a credit, to the same date as that to which interest is
computed on the fee or tax or amount against which the credit is applied.
3. If the department determines that any overpayment has been
made intentionally or by reason of carelessness, it shall not allow any
interest on it. '
Sec. 23. NRS 364A.280 is hereby amended to read as follows:
364A.280 1. "Within 90 days after {the-mailingofthe netice-of the
-Gepartment-s-actiont @ final decision upon a claim filed pursuant to this
chapter f5} is rendered by the Nevada tax commission, the claimant may
bring an action against the department on the grounds set forth in the claim
in a court of competent jurisdiction in Carson City ferElardkCounty} , the
county of this state where the claimant resides or maintains his principal
DPlace of business or a county in which any relevant proceedings were
conducted by the department, for the recovery of the whole or any part of
the amount with respect to which the claim has been disallowed.
2. Failure to bring an action within the time specified constitutes a
waiver of any demand against the state on account of alleged
overpayments,
Sec. 24, NRS 364A.290 is hereby amended to read as follows:
364A.290 1. If the department fails to mail notice of action on a -
claim within 6 months after the claim is filed, the claimant may f-before-the
pailing-of notice by-the-departime of-#s-action-on-the-elaim;} consider the
claim disallowed and file an appeal with the Nevada tax commission
within the 30 days after the last day of the 6-month period. If the
claimant is aggrieved by the decision of the commission rendered on
appeal, he may, within 90 days after the decision is rendered, bring an
action against the department on the grounds set forth in the claim for the
recovery of the whole or any part of the amount claimed as an
overpayment, ‘
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2. 'If judgment is rendered for the plaintiff, the amount of the judgment
must first be credited towards any fee or tax due from the plaintiff.
3. The balance of the judgment must be refunded to the plaintiff,
Sec, 25. NRS 365.310 is hereby amended to read as follows:
365310 1. The department {shall-have-powerto} may suspend,
cancel or revoke the license of any dealer refusing or neglecting to comply
with the provisions of this chapter.
2. 1f a dealer becomes delinquent in the payment of excise taxes as
prescribed by this chapter to the extent that his liability exceeds the total
amount of bond furnished by the dealer, the department shall suspend his
license immediately. '
3. Before revoking or canceling any license issued under this chapter,
the department shall send a notice by registered or certified mail to the
dealer at his last known address. The notice fshal} must order the dealer to
show cause why his license should not be revoked by appearing before the
department at Carson City, Nevada, or such other place in this state as may
be designated by the department, at a time not less than 10 days after the
mailing of the notice. The department shall allow the dealer an opportunity
to be heard in pursuance of such notice, and thereafter the department {shall
. ‘ may revoke or cancel his license. '
Sec. 26. NRS 365.460 is hercby amended to read as follows:
365.460 Adfter payment of any excise tax under protest duly verified,
served on the department, and setting forth the grounds of objection to the
. legality of the excise tax, the dealer paying the excise tax may file an
appeal with the Nevada tax commission pursuant to NRS 360.245. If the
dealer is aggrieved by the decision of the commission rendered on
appeal, he may bring an action against the state treasurer in fthe-distriet
i . a court of competent jurisdiction in Carson City , the
county of this state where the dealer resides or maintains his principal
Place of business or a county in which any relevant Proceedings were
conducted by the department, for the recovery of the excise tax so paid
under protest.
Sec. 27. NRS 365.470 is hereby amended to read as follows: .
365470 1. No action authorized by NRS 365.460 may be instituted
more than 90 days after i ¥ . '
exeise-tax-withewt-penalty] a final decision is rendered by the Nevada tax
commission on appeal. Failure to bring suit within the 90 days fshali
constitute} constitutes a waiver of any and all demands against the state on
account of alleged overpayment of excise taxes. ,
2. No grounds of illegality of the excise tax fshall} may be considered
by the court other than those set forth in the protest filed at the time of the
payment of the excise tax. -
Secs. 28-30. (Deleted by amendment.)
Sec. 31. NRS 372.135 is hereby amended to read as follows:
372.135 1. After compliance with NRS 372.125, 372.130 and
372.510 by the applicant, the department shall {erant} ; )
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{a) Grant and issue to each applicant a separate permit for each place of
business within the state.
(b) Provide the applicant with a Jull, written explanation of the
liability of the applicant for the collection and payment of the taxes
imposed by this chapter. The explanation required by this paragraph:
(I) Must include the procedures for the collection and Payment of
the taxes that are specifically applicable to the type of business conducted
by the applicant, including, without limitation and when appropriate:
(I} An explanation of the circumstances under which a service
provided by the applicant is taxable;
(I) The procedures for administering exemptions; and
(I1) The circumstances under which charges for freight are
taxable.
(2) Is in addition to, and not in liey of, the instructions and
information required to be provided by NRS 360.2925.
2. A permit is not assignable £} and is valid only for the person in
whose name it is issued and for the transaction of business at the place
designated on it. It must at all times be conspicuously displayed at the place
for which it is issued. '
Sec, 32. NRS 372.660 is hereby amended to read as follows:
372.660 1. Haterestt Except as otherwise provided in NRS 360.320,
interest must be paid upon any overpayment of any amount of tax at the
rate of one-half of 1 percent per month from the last day of the calendar
month following the period for which the overpayment was made. No
refund or credit may be made of any interest mmposed upon the person
making the overpayment with respect to the amount being refunded or
credited.
2. The interest must be paid:
(a) Inthe case of a refund, to the last day of the calendar month
following the date upon which the person making the overpayment, if he
has not already filed a claim, is notified by the department that a claim may
be filed or the date upon which the claim is certified to the state board of
examiners, whichever is earlier.
(b) In the case of a credit, to the same date as that to which interest is
computed on the tax or amount against which the credit is applied.
Sec. 33. NRS 372.680 is hereby amended to read as follows:
372,680 1. Within 90 days after i i 3
~s-gotient a final decision upon a claim filed pursuant to this
chapter &} is rendered by the Nevada tax commission, the claimant may
bring an action against the department on the grounds set forth in the claim
in a court of competent jurisdiction in Carson City, the county of this state
where the claimant resides or maintains his principal place of business
or a county in which any relevant proceedings were conducted by the
department, for the recovery of the whole or any part of the amount with
respect to which the claim has been disallowed.
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2. Failure to bring an action within the time specified constitutes a
waiver of any demand against the state on account of alleged
- Overpayments,
Sec. 34. NRS 372.685 is hereby amended to read as follows:
372.685 1f the department fails to mail notice of action of1 a claim
within 6 months after the claim is filed, the claimant may {;-before-the
mading-efnotice y-the-depart of-Hs-action-on-the-elaimy consider the
claim disallowed and file an appeal with a hearing officer within 45 days
afier the last day of the 6-month period. If the claimant is aggrieved by

- the decision of the hearing officer on appeal, he may, pursuant to the
provisions of NRS 360.245, appeal the decision to the Nevada tax
commission. If the claimant is aggrieved by the decision of the
commission on appeal, he may, within 45 days after the decision is
rendered, bring an action against the department on the grounds set forth in
the claim for the recovery of the whole or any part of the amount claimed
as an overpayment.

Sec. 35. NRS 372.705 is hereby amended to read as follows:

372705 The department may recover any refund or part of it which is
erroneously made and any credit or part of it which is erroneously allowed
in an action brought in a court of competent jurisdiction in Carson City or
Clark County in the name of the State of Nevada,

Sec. 36. NRS 372.710 is hereby amended to read as follows:

372.710 The action must be tried in Carson City or Clark County
unless the court with the consent of the attorney general orders a change of

- place of trial.

Sec. 37. NRS 372.750 is hereby amended to read as follows:

372.750 1. Except as otherwise provided in this section, it is a
misdemeanor for any member of the tax commission or officer » agent or
employee of the department to make known in any manner whatever the
business affairs, operations or information obtained by an investigation of
records and equipment of any retailer or any other person visited or
examined in the discharge of official duty, or the amount or source of
income, profits, losses, expenditures or any particular of them, set forth or
disclosed in any return, or to permit any return or copy of a return, or any
book containing any abstract or particulars of it to be seen or examined by
any person not connected with the department.

2. The tax commission may agree with any county fair and recreation
board or the governing body of any county, city or town for the continuing
exchange of information concerning taxpayers. ‘

3. The governor may, by general or special order, authorize the
examination of the records maintained by the department under this chapter
by other state officers, by tax officers of another state, by the Federal

- Government, if a reciprocal arrangement exists, or by any other person. The

information so obtained may not be made public except to the extent and in
the manner that the order may authorize that it be made public,
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4. Upon written request made by a public officer of a local
government, the executive director shall furnish from the records of the
department, the name and address of the owner of any seller or retailer who
must file a return with the department. The request must set forth the social
security number of the owner of the seller or retailer about which the

confidential and may not be used or disclosed for any purpose other than
the collection of a debt or obligation owed to that local government. The
executive director may charge a reasonable fee for the cost of providing the
requested information,
5. Successors, receivers, trustees, executors, administrators, assignees
and guarantors, if directly interested, may be given information as te the
items included in the measure and amounts of any unpaid tax or amounts of
tax required to be collected, interest and penalties.
6. Relevant information may be disclosed as evidence in an appeal by
the taxpayer from a determination of tax due,
7. At any time after a determination, decision or order of the executive
director or other officer of the department imposing upon a person a
penalty for fraud or intent to evade the tax imposed by this chapter on the
sale, storage, use or other consumption of any vehicle, vesse] or aircraft
becomes final or is affirmed by the commission, any member of the
commission or officer , agent or employee of the department may publicly
disclose the identity of that person and the amount of tax assessed and
penalties imposed against him. _
Sec. 38. NRS 374.140 is hereby amended to read as follows:
374.140 1. After compliance with NRS 374.1 30, 374.135 and
374515 by the applicant, the department shall teeanit
(a) Grant and issue to each applicant a separate permit for each place of
business within the county.
(b) Provide the applicant with a Jull, written explanation of the
lability of the applicant for the collection and bayment of the taxes
imposed by this chapter. The explanation required by this paragraph:
(1) Must include the procedures Jor the collection and payment of
the taxes that are specifically applicable to the type of business conducted
by the applicant, including, without limitation and when appropriate:
(1} An explanation of the circumstances under which a service
provided by the applicant is taxable;
(II) The procedures for administering exemptions; and
(II1) The circumstances under which charges for freight are
taxable.
(2} Is in addition to, and not in liey of, the instructions and
information required to be provided by NRS 360.2925,
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2. A permit {shallnet-be-assignable-and shall-be} is not assignable
and is valid only for the person in whose name it is issued and for the
transaction of business at the place designated therein. {Itshall} 4 permit
must at all times be conspicuously displayed at the place for which it is
1ssued.

Sec. 39. NRS 374.357 is hereby amended to read as follows:

374.357 1. A person who maintains a business or intends to locate a
business in this state may apply to the commission on economic
development for an abatement from the taxes imposed by this chapter on
the gross receipts from the sale, and the storage, use or other consumption,
of eligible machinery or equipment for use by a business which has been
approved for an abatement pursuant to subsection 2.

‘2. The commission on economic development may approve an
application for an abatement if: _

(a) The goals of the business are consistent with the goals of the
commussion concerning industrial development and diversification;

(b) The commission determines that the abatement is a significant factor
in the decision of the applicant to locate or expand a business in this state;

(c) The average hourly wage paid by the business to its employees in
this state is at least equal to the average statewide industrial hourly wage as
established by the employment security division of the department of
employment, training and rehabilitation on July 1 of each fiscal year;

(d) The business provides a health insurance plan for its employees that
includes an option for health insurance coverage for dependents of
employecs; ' :

(e) The business is registered pursuant to the laws of this state or the
applicant commits to obtain a valid business license and all other permits
required by the county, city or town in which the business operates:

(f) The business will provide at least 10 full-time, permanent jobs in
Nevada by the fourth quarter that it is in operation; and

(g) The applicant commits to maintaining his business in this state for at
least 5 years. '

3. An applicant shall, upon the request of the executive director of the
commission on economic development, furnish to the director copies of all
records-necessary for the director to verify that the applicant meets the

requirement of paragraph (c) of subsection 2. ‘

4. The commission on economic development may approve an
application for an abatement which does not meet the requirements of
subsection 2 if the commission determines that such an approval is
warranted.

5. If an application for an abatement is approved, the taxpayer is
eligible for an abatement from the tax imposed by this chapter for 2 years.
6. If afl application for an abatement is approved, the commission on
economic development shall immediately forward a certificate of eligibility

for the abatement to the Nevada tax commission. ‘
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7. If a business for which an abatement has been approved is not
maintained in this state for at least 5 years after the commission on
economic development approved the abatement, the person who applied for
the abatement shall repay to the department the amount of the abatement
- that was allowed pursuant to this section before the failure of the business
to comply unless the Nevada tax commission determines that the business
has substantially complied with the requirements of this section. {Fhe}
Except as otherwise provided in NRS 360.320 and section 2 of this act,
the person who applied for the abatement shall pay interest on the amount
due at the rate most recently established pursuant to NRS 99.040 for each
month, or portion thereof, from the last day of the month following the
period for which the payment would have been made had the abatement not
been granted until the date of the actual payment of the tax.

8. The commission on economic development shall adopt regulations

which it considers necessary to carry out the provisions of this section.

9. As used in this section, unless the context otherwise requires,

“eligible machinery or equipment” means machinery or equipment for
which a deduction is authorized pursuant to 26 U.S.C. § 179. The term
does not include: :

‘(a) Buildings or the structural components of buildings;

'(b) Equipment used by a public utility;

{(c) Equipment used for medical treatment;

~(d) Machinery or equipment used in mining; or

(e) Machinery or equipment used in gaming.

Sec. 40. NRS 374.665 is hereby amended to read as follows:

374.665 1. Hnterest} Except as otherwise provided in NRS 360.320,

interest must be paid upon any overpayment of any amount of tax at the
rate of one-half of 1 percent per month from the last day of the calendar
month following the period for which the overpayment was made . §:-but
ne} No refund or credit may be made of any interest imposed upon the
person making the overpayment with respect to the amount being refunded
* or credited.
2. The interest must be paid as follows:
(a) In the case of a refund, to the last day of the calendar month
following the date upon which the person making the overpayment, if he
has not already filed a claim, is notified by the department that a claim may
be filed or the date upon which the claim is certified to the board of county
commissioners, whichever date is earlier.

(b) In the case of a credit, to the same date as that to which interest is

computed on the tax or amount against which the credit is applied.

Sec. 41. NRS 374.685 is hereby amended to read as follows:

374.685 1. Within 90 days after fthe-mailing-of the-notice-of-the
-Gepartment’s-aetion} @ final decision upon a claim filed pursuant to this
chapter f} is rendered by the Nevada tax commission, the claimant may
bring an action against the department on the grounds set forth in the claim
in-a court of competent jurisdiction in Carson City , the county of this state
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where the claimant resides or maintains his principal place of business
or a county in which any relevant proceedings were conducted by the
department, for the recovery of the whole or any part of the amount with
respect to which the claim has been disallowed. '
2. Failure to bring an action within the time specified constitutes a
waiver of any demand against the county on account of alleged
overpayments. ,
Sec. 42. NRS 374.690 is hereby amended to read as follows:
374.690 If the department fails to mail notice of action on a claim
within 6 months after the claim is filed, the claimant may {-prier-to-the
g i partment-ofits-action-on-the-claim;} consider the
claim disallowed and file an appeal with a hearing officer within 45 days
after the last day of the 6-month period. If the claimant is aggrieved by
the decision of the hearing officer on appeal, he may, pursuant to the
provisions of NRS 360.245, appeal the decision to the Nevada tax
commission. If the claimant is aggrieved by the decision of the
commission on appeal, he may, within 45 days after the decision is
rendered, bring an action against the department on the grounds set forth in
the claim for the recovery of the whole or any part of the amount claimed
~ as an overpayment.
Sec. 43. NRS 374.755 is hereby amended to read as follows:
374.755 1. Except as otherwise provided in this section, it is a
misdemeanor for any member of the Nevada tax commission or feffeinl}
officer, agent or employee of the department to make known in any manner
whatever the business affairs, operations or information obtained by an
investigation of records and equipment of any retailer or any other person
-visited or examined in the discharge of official duty, or the amount or
source of income, profits, losses, expenditures or any particular thereof, set
forth or disclosed in any return, or to permit any return or copy thereof, or
any book containing any abstract or particulars thereof to be seen or
examined by any person not connected with the department.
2. The Nevada tax commission may agree with any county fair and
recreation board or the governing body of any county, city or town for the
continuing exchange of information concerning taxpayers.
3. The governor may, however, by general or special order, authorize
the examination of the records maintained by the department under this
chapter by other state officers, by tax officers of another state, by the
Federal Government, if a reciprocal arrangement exists, or by any other
person. The information so obtained pursuant to the order of the governor
may not be made public except to the extent and in the manner that the
order may authorize that it be made public.
4. Upon written request made by a public officer of a local
government, the executive director shall furnish from the records of the
department, the name and address of the owner of any seller or retailer who
- must file a return with the department, The request must set forth the social
security number of the owner of the seller or retailer about which the
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request is made and contain a statement signed by the proper authority of
the local government certifying that the request is made to allow the proper
authority to enforce a law to recover a debt or obligation owed to the local
government. The information obtained by the local government is
confidential and may not be used or disclosed for any purpose other than
the collection of a debt or obligation owed to that local government. The
executive director may charge a reasonable fee for the cost of providing the
requested information.
5. Successors, receivers, trustees, executors, administrators, assignees
and guarantors, if directly interested, may be given information as to the
Jitems included in the measure and amounts of any unpaid tax or amounts of
tax required to be collected, interest and penalties.
6. Relevant information may be disclosed as evidence in an appeal by
the taxpayer from a determination of tax due.
7. Atany time after a determination, decision or order of the executive
director or other officer of the department imposing upon a person a
penalty for fraud or intent to evade the tax imposed by this chapter on the
sale, storage, use or other consumption of any vehicle, vessel or aircraft
becomes final or is affirmed by the commission, any member of the
commission or officer , agent or employee of the department may publicly
disclose the identity of that person and the amount of tax assessed and
penalties imposed against him.
Sec. 44. NRS 375A.170 is hereby amended to read as follows:
375A.170 If the return provided for in NRS 375A.150 is not filed
within the time specified in that section or the extension specified in NRS
375A.155, then the personal representative shall pay, except as otherwise
provided in NRS 360.320 and section 2 of this act, and in addition to the .
interest provided in NRS 375A.205, a penalty equal to 5 percent of the tax
due, as finally determined, for each month or portion of a month during
" which that failure to file continues, not exceeding 25 percent in the
aggregate, unless it is shown that there was reasonable cause for the failure
to file. If a similar penalty for failure to file timely the federal estate tax
return is waived, that wajver shall be deemed to constitute reasonable cause
for purposes of this section.

Sec. 45. NRS 375A.195 is hereby amended to read as follows:
375A.195 Ifitis claimed that a deficiency has been determined in an
erroneous amount, any person who is liable for the tax may £} appeal the

determination to the Nevada tax commission pursuant to NRS 360.245.
If the person who is liable for the tax is aggrieved by the decision of the
cominission on appeal, he may, within 3 years after the determination was
made, bring an action against the State of Nevada in the district court
having jurisdiction over the estate to have the tax modified in whole or in
part.
Sec. 46. NRS 375A.205 is hereby amended to read as follows:;
375A.205 1. The tax imposed by NRS 375A.100 does not bear
interest if it is paid before the date on which it otherwise becomes
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delinquent. {4} Except as otherwise provided in NRS 360.320 and section
2 of this act, if the tax is paid after that date, the tax bears interest at the
rate set by the executive director, from the date it became delinquent unti} it
1s paid.

2. The executive director shall set and maintain the rate of interest for
late payments at the highest rate permissible pursuant to section 4 of article
10 of the Nevada constitution. _

Sec. 47. NRS 375A.215 is hereby amended to read as follows:

375A.215 1. If any personal representative fails to pay any tax
imposed by NRS 375A.100 for which he is liable before the date the tax
becomes delinquent, he must, on motion of the department, be required by
the district court having _}lll‘lSdlCthﬂ over the estate to execute a bond to the
State of Nevada in an amount equal to twice the amount of the tax, with
such sureties as the court may approve, conditioned for the payment of the
tax, plus interest on the tax at the rate of interest set by the executive

- director pursuant to NRS 375A.205 commencing on the date the tax
became delinquent, unless otherwise provided in NRS 360.320 or section
2 of this act. The bond must be executed within a certain time to be fixed
- by the court and specified in the bond.

2. The bond must be filed in the office of the clerk of the court, and a
certified copy must be immediately transmitted to the department.

3. If the bond is not filed within 20 days after the date of the filing of
the order requiring it, the letters of the personal representative affected
must be revoked upon motion of the department.

Sec. 48. NRS 375A.225 is hereby amended to read as follows:

375A.225 Interest must be paid upon any overpayment of the tax due
under NRS 375A.100 at the rate of interest set by the executive director

- pursuant to NRS 375A.205. {That} Except as otherwise provided in NRS

360.320, the interest must be allowed from the date on which payment of

~ the tax would have become delinquent, if not paid, or the date of actual
payment, whichever is later, to a date preceding the date of the refund by
not more than 30 days, as determined by the department,

Sec. 49. NRS 375A.690 is hereby amended to read as follows:

375A.690 {I§} Except as otherwise provided in NRS 360.320 and
section 2 of this act, if the board determines that a decedent dies domiciled

in this state, the total amount of interest and penalties for nonpayment of
the tax, between the date of the election and the final determination of the
board, must not exceed an amount determined by applying the rate of
interest set by the executive dlrector pursuant to NRS 375A.205 to the

- amount of the taxes due.

Sec. 50. NRS 375B.190 is hereby amended to read as follows:

375B.190 If the return required by NRS 375B.150 is not filed within
the time specified in that section or the extension specified in NRS

375B.160, the person liable for the tax shall pay, except as otherwise
provided in NRS 360.320 and section 2 of this gct, and in addition to the
interest provided in NRS 375B.250, a penalty equal to 5 percent of the tax
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due, as finally determined, for each month or portion of a month during
which that failure to file continues, not exceeding 25 percent in the
aggregate, unless it is shown that there was reasonable cause for the failure
to file. If a similar penalty for failure to file timely the federal estate tax
return is waived, that waiver shall be deemed to constitute reasonable cause
for purposes of this section.

Sec. 51. NRS 375B.230 is hereby amended to read as follows:

375B.230 1. Ifitis claimed that a deficiency has been determined in
an erroneous amount, any person who is liable for the tax may } appeal
the determination to the Nevada tax commission pursuant to NRS

360.245. If the person who is liable for the tax is aggrieved by the
decision of the commission on appeal, he may, within 3 years after the
determination was made, bring an action against the State of Nevada in the
district court having jurisdiction over the property which was transferred to
have the tax modified in whole or in part.

2. The department shall give notice of the deficiency determined,
together with any penalty for failure to file a return, by personal service or

by mail to the person filing the return at the address stated in the return, or,
if no return is filed, to the person liable for the tax. Copies of the notice of
deficiency may in the same manner be given to such other persons as the
department deems advisable,

Sec. 52. NRS 375B.250 is hereby amended to read as follows:

375B.250 1. {8 Except as otherwise provided in NRS 360.320 and
section 2 of this act, if the tax is paid after the due date, the tax bears
interest at the rate set by the executive director, from the due date of the
return,

2. The executive director shall set and maintain the rate of interest for
late payments at the highest rate permissible pursuant to section 4 of article
10 of the Nevada constitution,

Sec. 53. NRS 375B.270 is hereby amended to read as follows:

375B.270 1. If any person who is liable for the tax fails to pay any
portion of the tax imposed by NRS 375B.100 on or before the date the tax
is due, he must, on motion of the departiment, be required by the district
court having jurisdiction over the generation-skipping transfer to execute a
bond to the State of Nevada in an amount equal to twice the amount of the
tax due, with such sureties as the court may approve, conditioned upon the
payment of the tax, plus interest on the tax at the rate of interest set by the
executive director pursuant to NRS 375B.250 commencing on the date the
tax became due, unless otherwise provided in NRS 360,320 and section 2
of this act. The bond must be executed within a time certain to be fixed by
the court and specified in the bond.

2. The bond must be filed in the office of the clerk of the court, and a
certified copy must be immediately transmitted to the department.
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Sec. 53.2. Section 17 of Assembly Bill No. 375 of this session is
hereby amended to read as follows:

Sec. 17. NRS 361.570 is hereby amended to read as follows:
. 361.570 1. Pursuant to the notice given as provided in NRS
361.5648 and 361.565 and at the time stated in the notice, the tax
receiver shall make out fhis-certificate-suthorizing} a certificate
that describes each property on which delinquent taxes have not
been paid. The certificate authorizes the county treasurer, as
trustee for the state and county, to hold fthe} each property
described in the {netice} certificate for the period of 2 years after
the first Monday in June of the year the certificate is dated, unless
sooner redeemed. '

2. The certificate must specify:

(@) The amount of delinquency &} on each property, including
the amount and year of assessment;

(b) The taxes, and the penalties and costs added thereto, on
each properly, and that, except as otherwise provided in NRS
360.320 and section 2 of Senate Bill No. 362 of this {eet} session,
interest on the taxes will be added at the rate of 10 percent per
annum from the date due until paid; and

(c) The name of the owner or taxpayer {;} of each property, if
known.

3. The certificate must state, and it is hereby provided:

(a) That {the} each property described in the certificate may be
redeemed within 2 years after fits-date:} the date of the certificate;

and :
(b) That ifnotredesmed;} the title to fthe} each property not
redeemed vests in the county for the benefit of the state and county.
4. Until the expiration of the period of redemption, fthe} each
property held pursuant to the certificate must be assessed annually
to the county treasurer as trustee, and before the owner or his '
successor redeems the property, he shall also pay the county
treasurer holding the certificate any additjonal taxes assessed and
accrued against the property after the date of the certificate,
together with fthe} interest on the taxes at the rate of 10 percent per
“annum from the date due until paid, unless otherwise provided in
NRS 360.320 or section 2 of {this-saet:
—5—1hel Senate Bill No. 362 of this session.
5. A county treasurer shall take feertificates} a certificate
issued to him {underthe-provisions-ef} pursuant to this section.
The county treasurer may cause the certificate to be recorded in
the office of the county recorder against each property described
in the certificate to provide constructive notice of the amount of
delinquent taxes on each property respectively. The certificate
reflects the amount of delinquent taxes due on the properties
described in the certificate on the date on which the certificate
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was recorded, and the certificate need not be amended
subsequently to indicate the repayment of any of those delinquent
taxes. The recording of the certificate does not affect the statutory
lien for taxes provided in NRS 361.450.
Sec. 53.4. Section 48 of Assembly Bill No. 584 of this session is
hereby amended to read as follows:
Sec. 48. NRS 360.417 1s hereby amended to read as follows:
360.417 Except as otherwise provided in NRS 360.320 and
section 2 of Senate Bill No. 362 of this {aet:} session, and unless a
different penalty or rate of interest is specifically provided by
statute, any person who fails to pay any tax provided for in chapter
362, 364A, 13655} 369, 370, 372, $393:4 374, 377, 377A, 444A or
585 of NRS or the fee provided for in NRS 482.313, {6%99—7199
M@—S‘%@,—m&]ﬁ»sa—ve—} to the state or a county within the time
required, shall pay a penalty of not more than 10 percent of the
amount of the tax or fee which is owed, as determined by the -
department, in addition to the tax or fee, plus interest at the rate of 1
percent per month, or fraction of a month, from the last day of the
month following the period for which the amount or any portion of
the amount should have been reported until the date of payment.
The amount of any penalty imposed must be based on a graduated
schedule adopted by the Nevada tax commission which takes into
consideration the length of time the tax or fee remained unpaid.
Sec. 53.6. Section &7 of Assembly Bill No. 584 of this session is
hereby amended to read as follows:
Sec. 87. NRS 365.310 is hereby amended to read as follows:
365.310 1. The department may suspend, cancel or revoke
the license of any dealer or supplier refusing or neglecting to
comply with the provisions of this chapter.
2. If a dealer or supplier becomes delinquent in the payment of
excise taxes as prescribed by this chapter to the extent that his
liability exceeds the total amount of the bond or bonds furnished by
the dealer £} or supplier, the department shall suspend his license
immediately.
3. Before revoking or canceling any license issued under this
chapter, the department shall send a notice by registered or certified
mail to the dealer or supplier at his last known address. The notice
must order the dealer or supplier to show cause why his license
should not be revoked by appearing before the department at
Carson City, Nevada, or such other place in this state as may be
designated by the department, at a time not less than 10 days after
the mailing of the notice. The department shall allow the dealer or
supplier an opportunity to be heard in pursuance of {such} the
notice, and thereafter the department may revoke or cancel his
hcense
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Sec. 53.8. 1. Notwithstanding the provisions of NRS
365.470, if a person properly files an appeal with the Nevada tax
commission pursuant to NRS 365.460 before January 1, 2002, and
the commission fails to render a final decision on the appeal before
that date, the person may commence an action against the state
treasurer pursuant to NRS 365.460 not later than:
(a) April 1,2002; or :
(b} Ninety days after the last day prescribed for the payment of the
excise tax without a penalty,
whichever occurs last.
2. The provisions of subsection 4 of section 54 of this act do not affect
any actions commenced before January 1, 2002, against the state treasurer
pursuant to NRS 365.460. : '
See. 54. 1. This section and sections 1 to 9, inclusive, 11 to 30,
inclusive, 32 to 37, inclusive, and 39 to 53.8, inclusive, of this act become
effective on July 1, 1999,
2. Section 10 of this act becomes effective at 12:01 a.m. on July 1,
1999, .
3. Sections 31 and 38 of this act become effective on July 1, 2000.
4. Sections 26 and 27 of this act expire by limitation on December 3 1,
2001, ‘

T o
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MINUTES OF THE
ASSEMBLY Committee on Taxation

Seventieth Sessiqn

May 6, 1999

The Committee on Taxation was called to order at 1:40 p.m., on Thursday, May 6
1899. Chairman David Goldwater presided in Room 3142 of the Legislative
Building, Carson City, Nevada. Exhibit A is the Agenda. Exhibit B is the Guest List.
Al Exhibits are available and on file at the Research Library of the Legisiative
Counsel Bureau.

r

COMMITTEE MEMBERS PRESENT:

Mr. David Goldwater, Chairman
Mr. Ro.y Neighbors, Vice Chairman
Mr. Bernie Anderson |

Mr 'Morse Arberry, Jr.

Mr; Greg Brower

Mrs. Vivian Freeman

Ms. Dawn Gibbons

Mr. John Jay Lee

Mr. Mark Manendo

Mr. John Marvel

~ Mr. Harry Mortenson

Mr. Bob Price

Ms. Sandra Tiffany
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COMMITTEE MEMBERS ABSENT:

Mr. John Jay Lee .

GUEST LEGISLATORS PRESENT:

Senator Jon Porter, Clark County Senatoriat District 1

STAFF MEMBERS PRESENT:

Ted Zuend, Fiscal Analyst
Nykki Kinsley, Committee Secretary

OTHERS PRESENT:

Bob Shriver, Executive Director,

Nevada Commission on Economic Development

Robin Holabird, Deputy Director, The Nevada Film Office

Andrea Reitan, Deputy Chief of Staff, Director of Communications,
Office of the Lieutenant Governor

Renny Ashieman, Representing

Association of Theatrical and Stage Employees Local 720
Carole Vilardo, President, Nevada Taxpayers Association

Keith Lee, Representing, Southwest Airlines

David Pursell, Executive Director, Department of Taxation

Kami Dempsey, Representing, Las Vegas Chamber of Commerce
Russ Fields, President, Nevada Mining Association

Clay Thomas, Assistant Chief, Motor Carrier Bureau,

Department of Motor Vehicles and Public Safety
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Chairman Goldwater confirmed the airlihes’_ support of the bill. Mr, Lee repeated'
they supported the bill with the preamble language in there. He thanked the
committee for their consideration.

Chairman Goldwater closed the hearing on S.B. 287 and opened the hearing on
S.B. 362. '

Senate Bill 362: Makes various changes to provisions governing
collection and payment of taxes. {BDR 32-219)

A summary prepared by Mr. Zuend on the various changes throughout the bill was
included in the recorded (Exhibit G).

Ms. Vilardo explained the Nevada Taxpayers Association requested Senator
O’Connell introduce S.B. 362. It was a product of a bill the committee heard in the
1997 session, commonly known as the Taxpayers’ Bill of Rights. She emphasized
S.B. 362 was. a complicated bill with seven major provisions drafted in analogous
language. Since the bill covered Title 32 which was the administration of several
taxes the language was added to insure the conformity and congruence with the
rest of the bill. She provided an outline of the changes made to the bill (Exhibit H).
Ms. Vilardo asked the Chair if he would like her to review the entire bill. Chairman
Goldwater asked her only to examine the substantive sections.

Ms. Vilardo began by reminding the committee NRS 360 referred to the general
administrative procedure of the Department of Tax and the Tax Commission. She
explained section 2, page 1, line 3 through page 2, line 3 provided clarification
regarding audit notification and audit extensions. Business owners accepted audits
as a liability of running a business. However, if during an audit the Department of

' Tax requested an extension the taxpayer should not be responsible for penalties or
interest accumulated during the extension. Sections 3 and 3.5 provided procedures
for notifying the taxpayer of the outcome of the audit. In addition, it required the'
adoption of procedures concerning refunds.

Ms. Vilardo remarked section 4, page 2, lines 17 thought page 3, line 29
established an appeal process. In some instances, businesses found the
Department of Tax did not have a statutory appeal process. The Department of Tax
referred the aggrieved taxpayer to district court. The change allowed the taxpayer
to appeal to the Tax Commission before the business and the state had incurred
the legal expenses. :

The next issue Ms. Vilardo referred to concerned the wording of the regulation
concerning the county notification in A.B. 375 from the 1997 session. The
contradictions prohibited its effectiveness. The Legislative Commission ruled they
could not adopt the provision. S.B. 362 changed the language clarifying the county
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notification procedures. She felt the provision would need miore elaboration in the
future. Ms. Vilardo’s next point also related to provisions set forth in A.B. 375. In
an appeal case, the Tax Commission and the Department of Tax would not file a
simuitaneous court action. The intent was to save money and hope the normal
process for adjudication will processes all the states needs without additional
burden on the business or the state.

Ms. Vilardo stated section 5 added two provisions to NRS 360.291. First, it
required the Department of Tax to provide written instructions for bond procedures.
Generally, a business posted a bond for the collection of sales tax. If the business
went 36 consecutive months without a late payment, the business could request a
reduction or release of the bond. The bill provided the taxpayer with written
instructions explaining the procedures, which would reduce errors in the application
process. Second, section 5 provided court cases concerning statutory conflicts
regarding the collection or the remittance of taxes rewarded to the taxpayer. They
based it on precedents of past court cases.

Ms. Vilardo continued explaining, section 7 had three changes, which were parallel
to A.B. 12. First, it clarified the reliance upon written information from the Attorney
General’s Office. If the Attorney General’s Office gave a taxpayer invalid
information which affected their audit, the Department of Tax would not hold the
taxpayer responsible for the penalty and interest for that audit. Second, it updated
an older statute and increased the total amount of interest and penalties waived.
The Department of Taxation suggested regulations would set the waived amount.
The Tax Commission would set anything above the waived amount. To discourage
abuse, the bill required a detailed report of the case to be submitted and filed.

Ms. Vilardo discussed the audit procedure. She contented the audits focused on
specific business areas and did not extend to other areas. If targeted areas of the
audited business were not deficient, yet another area was and discovered later, the
taxpayer would not be responsible for the fine and back interest. She reported the
Department of Tax would work out the procedures including a closure letter
identifying the specific areas audited. Assuming the law remained the same, if they
found a deficiency in the same areas during a subsequent audit the department
could not collect a deficiency judgement. If it was a new area then they could

. collect the interest and penalties.

Ms. Vilardo described the graduated payment schedule in section 10, which they
modeled after existing provisions in the proceeds chapter. Depending on the
number of days of a late payment was where they started to escalate the
percentage of the penalty. She believed the current 10 percent penalty for a day
late payment was too harsh because they charged interest as well.
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Ms. Vilardo explained section 13 provided an aggrieved taxpayer could file an
appeal in Clark County as well as Carson City. It would give easier access. She
commended the Tax Commission and Department of Tax for holding hearings.in a
location appealing to the appeilant.

Ms. Vilardo remarked section 17, the net proceeds for tax on mines and minerals
clarified the rights of taxpayers to file a claim for a refund. In addition, they
changed provisions to conform to the provision in Assemblyman Marvel’s bill.
Section 18 reduced an interest rate in an overlooked section of A.B. 375 to 1
percent conforming the section to the rest of the bill. The Department of Tax, the
bill drafters, and the Nevada Taxpayers Association agreed to the suggested
changes clarifying sections 20 through 24, on the business tax.

Ms. Vilardo stated sections 31 through 37 amended the sale and use tax act. She
remarked in most cases concerning taxes, the businesses were told for the privilege
of doing business in Nevada they get to post bonds and be audited. They excepted
the responsibility. However, they thought since they were audited, they had the
right to know what their liabilities were for collecting the tax. They wanted detailed
descriptions and definitions such as the circumstances under which services and
freight charges were taxable, as well as administration exemptions. The
Department of Tax needed time to prepare the information; therefore, it would
become effective one year after passage. The sections also provided conforming
language concerning NRS 372 and NRS 374.

Ms. Vilardo discussed sections 44 through 49 regarding NRS 375A on the estate
tax. The language clarified the appeals procedures. Lastly, section 54 gave the
effective dates most of which were this year.

Chairman Goldwater commended Ms. Vilardo’s summary of the bill and called for
questions from the committee.

Mr. Anderson questioned the filing procedure discussed in section 13. He realized
Clark County had the largest population in Nevada. He asked for more clarification
-on the motivation for the change. He wanted to know if it was strictly because of
the larger population or if there was another reason. Ms. Vilardo replied there were
several reasons. Under the provisions in NRS 233B a taxpayer could file most
contested cases within the appeal process with any court in the state. However, it
required filing of certain cases in Carson City. She said she discussed the issue
with several people at the Attorney General's Office and the Department of
Taxation including Mr. Pursell. They agreed the provisions should conform to those
in NRS 233B. Clark County was a reasonable choice because of the number of
businesses and offices, which could handle the locad. Ms. Vilardo stated she would
agree to other counties across the state, if it did not create an additional burden
with the Attorney General’s Office.
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Mr. Anderson thought it was the fact the Supreme Court was hearing appeals in
Clark County. He repeated his question as to why Clark County should be the only
one to receive the privilege. Ms, Vilardo referred the question to Mr. Pursell.

David Pursell, Executive Director, Department of Taxation, indicated when he spoke
with Deputy Attorney General Norman Azevedo he understood they changed the
provisions in the section 13 to conform with those in NRS 233B based on a
population. He informed the committee if they needed further clarification he would
discuss it with Mr. Azevedo and report back to them.,

Mr. Anderson expressed curiosity as to why Clark County was the only county
considered. He could understand if they chose it because of business registration or
"~ the appeltate hearings. Ms. Vilardo remarked she requested Clark County because
of the large number of cases from businesses in Clark County, which filed cases in
Carson City. She said the Attorney General's Office told her Clark County would
not add a fiscal note. She mentioned extending the filing to the entire state could
cause the addition of a fiscal note to the bill.

Mr. Anderson asserted he did not want to impede the bill. Although, he thought the
information would be helpful. Chairman Goldwater asked if either Ms. Vilardo or
Mr. Pursell could provide the information for the committee. Assemblyman Marvel
felt the other counties were unaffected by the addition of Clark County because
they currently filed in Carson City anyway.

Kami Dempsey, Las Vegas Chamber of Commerce, testified in place of Kara Kelley.
She said as an organization which represented over 6,000 businesses they were
always in favor of law which eased the burdens for businesses. They were happy
with the way the biil provided clear notification and greater due process for all
taxpayers.

Russ Fields, President, Nevada Mining Association voiced his support for S. B. 362.
He was happy with the revisions to the Taxpayers’ Bill of Rights. He expressed
approval of the net proceeds for tax on mines and minerals in section 17. Its
inclusion was important. He thanked the Nevada Taxpayers Association and the
Department of Taxation for their work on the bill.

Clay Thomas, Assistant Chief, Motor Carrier Bureau, Department of Motor Vehicles
and Public Safety (DMV&PS) asked for clarification on the bill. The DMV&PS had
reviewed the bill. They noticed on page 1, section 2 subsection 1, line 4 addressed
provisions of the title such as using the wording the title encompasses part of what
the Motor Carrier Bureau was responsible for in collecting taxes. It referenced the
Department of Taxation. They wondered if it encompassed the Motor Carrier
Bureau, and its function. They asked if they would still operate under their own
statutes NRS 366, 702, and 482.
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He informed the committee the Motor Carriers Bureau conducted over 400 audits.
He explained their appeal process had four phases. Of the 400 audits they did not
have any appeals beyond the second phase, their re-determination hearing.
Chairman Goldwater asked if the bill would interfere with the expeditious appeais
process of the Motor Carriers Bureau. Mr. Thomas replied he was unsure. The
encompassing language in section 2 placed the statutes, which Motor Carriers
Bureau followed under the jurisdiction of the bill. Therefore, it would allow the Tax
Commission to hear the appeals of their audit. He felt the process they currently
used was advantageous to the entities which used it. Chairman Goldwater thanked
Mr. Thomas for calling attention to the matter. He said they would investigate it.

Chairman Goldwater confirmed the Department of Taxation acceptance of the bhill.
Mr. Pursell stated the department supported the bill. Chairman Goldwater closed
the hearing on S. B. 362 and opened the hearing on S.B. 537.

Senate Bill 537: Revises provisioné governing tax abatements for
certain businesses. (BDR 32-708)

Included in the record was a summary prepared by Mr. Zuend on the various
changes throughout the bill {Exhibit I}.

Ms. Vilardo spoke in support of the bill. She began by telling the history behind the
bill. It derived from the Legislative Committee investigation on the effects of the
tax distribution. One of the issues identified after the 1997 session was the
numerous tax abatements for a variety of industries. Some people referred to them
as an exemption. However, exemptions exempted businesses without a qualified
time period. Abatements had a specific time period. Nevertheless, from a long list
compiled on property tax abatements, a bill the committee heard earlier in the
session emerged. It set up parameters and criteria for the abatement. it was
expanded to cover property tax, personal property tax, business tax and the sales
tax. '

Ms. Vilardo explained it was common for the parameters to change to fit a
particular business the state wanted to attract by exempting them. Generally, the
state looked at the exampting of an appealing industry then created the parameters
for the abatement. Unfortunately, each time the legislature passed an abatement it
did not match anything else.

As a result, Ms Vilardo became a member of a subcommittee along with Mr,
Hobbs, Mr. Shriver, members of the Economic Development Committee in Reno,
and Southern Nevada Development Authority, which charted out the exemptions
and variations to draft legislation which would give the abatement more
consistency. Ms. Vilardo told the committee she would speak generally on the bill
and Mr. Shriver would speak on its specifics,
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Chairman Goldwater stated they would put the bills the committee did not act on
as well as those which needed amendments on the next work session document.
He called for any other issues to come before the committee. Seeing none,
Chairman Goldwater adjourned the meeting at 3:30 p.m.

RESPECTFULLY SUBMITTED:

Lori Fitzgerald,

Transcribing Secretary

Nykki Kinsley,

Committee Secretary

APPROVED BY:

Assemblyman David Goldwater, Chairman

DATE:
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Case 2:06-cv-00480-RLH-RJJ Document17  Filed 06/14/2006 Page 1 of 12

GEORGE J. CHANOS

Nevada Attorney General

Dennis Belcourt, #2658

Deputy Attorney General

555 E. Washington Ave. #3900

Las Vegas, NV 89101

(702) 486-3326

Aftomeys for Nevada Department of Taxation,
Nevada Tax Commission, and Nevada State
Board of Examiners

~ UNITED STATES DISTRICT COURT
DISTRICT OF NEVADA

DEJA VU SHOWGIRLS OF LAS VEGAS,
LL.C., dib/a DEJA VU SHOWGIRLS;
LITTLE DARLINGS OF LAS VEGAS, L.L.C.,
dib/a LITTLE DARLINGS; K-KEL, INC. d/b/a
SPEARMINT RHINO GENTLEMAN'S CLUB;
Case No. CV-5-06-00480-RLH-RJJ
GARDEN; SHAC, L.L.C. dibla SAPPHIRE; .
THE POWER COMPANY, INC., d/bja
CRAZY HORSE TOO GENTLEMEN'S
CLUB; D. WESTWOOD, INC. d/b/a
TREASURES; and D.J. FOOD AND
BEVERAGE OF LAS VEGAS, L.L.C., d/bia
SCORES.

Reply To Plaintiffs’ Opposition to
Motion to Dismiss

Plaintiffs,
V.

NEVADA DEPARTMENT OF TAXATION,
NEVADA TAX COMMISSION, and NEVADA
STATE BOARD OF EXAMINERS,

Defendants.

B i e L o N S N

REPLY TO MOTION TO DISMISS AMENDED COMPLAINT
Come now Defendants, the Nevada Department of Taxation (‘the Department®), the
Nevada Tax Commission (“the Commission*), and the Nevada State Board of Examiners {"the

Board®), hereinafter collectively referred to as “Defendants,” through their attorneys, Attorney
-1-
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General George Chanos and Deputy Attorney General Dennis L. Belcourt, and repty to
Plaintiffs’ Opposition to their Motion to Dismiss.

MEMORANDUM OF POINTS AND AUTHORITIES

A. This Court Lacks Subject Matter Jurisdiction Over the Amended Complaint
Under the Tax Injunction Act

The primary purpose of the Tax Injunction Act is to “limit drastically federal district court
jurisdiction to interfere with so important a local concem as the collection of taxes.” Rosewell
v. LaSalle National Bank, 450 U.S. 503, 522, 101 S.Ct. 1221, 1233, 67 L.Ed.2d 464 (1981).
The Tax Injunctidn Actis a withdfawal of federal court jurisdiction that cannot be waived.
S/NT Reo Limited Liability Co. v. City of New London 127 F.Supp.2d 287, 295-6 (D.Conn.
2000).

As such, this Court need not reach the merits of whether the live entertainment tax
violates Federal Constitutional rights.! The sole issues on this motion are jurisdiction of the
federal district court to decide the matfer under the Tax Injunction Act and whether Plaintiffs
are entitled to relief under section 1983 of title 42 of the United States Code and under the
Eleventh Amendment of the United States Constitution. The motion concerns the proper |

forum for deciding the matter, not the underlyin'g merits,

1. Plaintiffs Fail to Meet Burden of Pleading and Proving Jurisdiction

A party asserting jurisdiction in federat court has the burden of pleading and proving it.
Unicon Management Corp v. Koppers Company, Inc., 250 F.Supp. 850, 852 (D.C. N.Y. 1966).
The burden of proof of showing lack of the state remedy in a matter subject to the Tax
injunction Act lies with the taxpayer. Colonial Pipeline Co. v. Coliins, 921 F.2d 1237,
1242(11% Cir. 1991). |

The items of relief requested by Plaintiffs—declaratory relief, injunctive relief, and

damages—are squarely subject to the jurisdictional bar of the Tax Injunction Act, section 1341

! Defendants, in making the motion herein, have not taken any position on the ments on the
substance of the matter.

-2-
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of title 28 of the United States Code. As a further step invoking the Tax Injunction Act, the
Amended Complaint alleges the existence of a remedy in state court, by citing to the relevant
provisions of law. Amended Complaint, 11, incorporating by reference NRS Chapter 368A.
Insofar as Plaintiffs seek relief that is on its face within the bar of the tax injunction act, their
burden of pleading and proving jurisdiction extends beyond merely alleging a federal question.
Plaintiffs bear the burden of pteading énd proving that the remedy afforded under Nevada jaw
is not plain, speedy or efficient. However, Plaintiffs have failed to meet their burdens.

. a. Plainness of Remedy

Plaintiffs have not met their burden of pleading or proving jurisdiction based on the lack
of a plain remedy. Plaintiffs allege only the limitations of relief in NRS 368A.280(1), which
provision appears to bar injunctive relief and is interpreted by Plaintiffs to bar declaratory
relief.? In a patently unreasonable interpretation, Plaintiffs also interpret said provision to bar
any judicial remedy whatsoever as to the validity of the tax in question.

Plaintiffs’ mere reference to NRS 386A.280(1) is, as a matter of law, an insufficient
allegation of the lack of a plain remedy. By any reasonable interpretation of NRS Chapter
368A, Plaintiffs have a refund remedy that affords them the obponunity to have their
constitutional chiallenges heard in state district court. A refund remedy meets the requirement
for plainness, speed and efficiency contained in the Tax Injunction Act. As the U.S. Supreme
Court noted in California v. Grace Brethren Church, 457 U.S. 393, 416, 102 S.Ct. 2498, 2512
(1982):.

(A)t the time that it passed the Tax Injunction Act, Congress was well aware that refund
procedures were the sole remedy in many States for unlawfully collected taxes... We
do not believe that Congress intended federal injunctions and declaratory judgments to
disrupt state tax administration when state refund procedures are avaitable...

2 But see State v. Scotsman Mfg. Co. Inc., 109 Nev. 252, 848 P.2d 317 (1993)(Scotsman n,
which, along with Scotsman Manufacturing Co., inc. v. State of Nevada, 107 Nev. 127, 808
P.2d 517 (1991} (Scofsman f), involved a similar statute and would support the proposition
that declaratory refief is available notwithstanding NRS 368A.280(1).

-3-
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The U.S. Supreme Court has thus already answered the question of whether the lack
of injunctive or other equitable relief in state court was a sufficient basis for federal district
court jUrisdictioﬁ, and the answer is “no.” PIainﬁffs' allegations of the provisions of NRS
368A.280(1) are therefore not a sufficient pleading of lack of a piain remedy.

Notwithstanding the U.S, qureme Court's clear pronouncement that an action for
refund was in itself sufficient, Plaintiffs misconstrue the holding in Grace Brethren Church to
suggest that the holding hinged on the availability of declaratory relief in state court. While the
U.S. Supreme Court inr that decision made passing references to the availability of declaratory

relief in California, it did not consider the possible availability of such relief in any way vital:

There is no dispute that appellees (taxpayers) in the present cases can seek a refund
of the California unemployment tax through state administrative and judicial
procedures. Once a taxpayer has sought from, and been denied by the appropriate
state agency...he may file an action in Superior Court for a refund of the taxes paid,
raising all argument against validity of the tax. ...If the taxpayer is unsuccessful at trial,
he may appeal the decision to higher state courts and ultimately seek review in this
Court. ... As the Courtin Rosewell noted, the “Act contemplates nothing more.”

Id., at p. 413-414, 102 S.Ct. 2510-2511 (citation omitted)(emphasis added).

The issue of availability of declaratory relief, which had not been expressly ruled on by
the California Supreme Cdurt at the time of Grace Brethren Church, was thus not essential to
the holding of the U.S. Supreme Court in that case.

As discussed at length in the moving papers, the provisions of NRS 368A.250-.320

 afford taxpayers the opportunity 'fo'ra'ise the constitutionality of the live entertainment tax in the

corit_ext of a request for a refund in an administrative proceeding. That procedure is subject to
Judicial review. NRS 368A.290. On judicial review, a district court may set aside the agency
decision if it violates constitutional or statutory provisions. NRS 233B.135(3)(a). In the event
of an adverse decision in district court, the taxpayer has a right to appeal to the Nevada
Supreme Court. NEv. CONST., art. 6, § 4, and NRS 233B.150. At that level, a taxpayer will get
a declaration by an appellate court with regard to the Constitutionality of the tax, one way or

another.

4-
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. NRS 368A.280(1), ensconced as it is withiri the provisions setting forth the fefund
procedure, cannot be read to nuliify the entire such procedure, as Plaintiffs would have this
court read it to do. Harmonization of NRS 368A.280(1) with its surroundings is a proper
method of interpretation. Nevada Stafe Dep't of Motor Vehicles v, Tumer, 89 Nev. 514, 517,
515 P.2d 1265 (1973). Plaintiffs’ suggestion that NRS 368A.280(1) should be read to deny
courts any authority to grant relief (see Plaintiffs Opposition, page 13), if accepted, would
render it entirely inconsistent with NRS 368A.280(2) and NRS 368A.290, both of which
clearly contemplate a day in court for taxpayers on all issues before the administrative
agency.

Plaintiffs attempt to construe NRS 368A.280(1) in the same very broad fashion as the
U.S. Supreme Court has construed the Tax Injunction Act. While the U.S. Court has read
breadth into the Tax Injunction Act based on legislative history and against its equity backdrop
(see, e.g., Rosewell v. LaSalle National Bank, 450 U.8. 503, 526, 101 S.Ct. 1221, 1236
(1981)), Plaintiffs failed to bring forth any such history rélating to NRS 368A.280(1) that would
support their position.

Moreover, resort to rules of decisions of the Nevada Supreme Court and proper
legislative construction leads to an interpretation exactly contrary to that which Plaintiffs
assert. That an action for refund provides a plain remedy is supported by a decision cited by

Plaintiffs, State v. Scotsman Mfg. Co. Inc., 109 Nev. 252. 849 P.2d 317 (1993)(Scotsman Hi).

|| Scotsman Il involved a challenge to application of the local school support tax, NRS Chapter

374, to the taxpayer, a federal contractor providing housing to the Nevada Test Site. The
provisions of NRS 374.635-.720 contain a refund remedy substantially the same as that found

in NRS 368A.250-320.. Significantly, NRS 374.675 is almost identical to NRS 368A.280(1).2

® Compare NRS 374.675 with NRS 368A.280(1);

NRS 374.675: “No injunction or writ of mandate or other legal or equitable process shall issue
in any suit, action or proceeding in any court against the State, a county, any officer thereof to
prevent or enjoin the collection under this chapter of any tax or any amount of tax required to
be collected.”

-5-
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Under this substantially parallel legislative framework, most importantly the limitations of NRS
374.675, the Court in Scotsman affirmed a direct refund action of the tax, even though the .
taxpayer did not first pursue its remedy th.rough the administrative levels. In doing so, the
Nevada Supreme Court implicitly acknowledged that the refund remedy was available
notwithstanding the limitations in NRS 374.675.* If the remedy of a refund action is available

under NRS Chapter 374, itis available under NRS Chapter 368A, which is in pari materié.

State, Division of insurance v. State Farm Mutual Auto Insurance Co., 116 Nev. 280, 294,

995 P.2d 482, 485 (2000). _

In summary; Plaintiffs offer an unreasonable interpretation of NRS 368A.280(1) in order
to muddle a clear statutory refund procedure-—-in which the law makes the issue of
constitutionality a basis for refund at the administrative Iével, fully reviéwable on all legal
grounds, including ‘ConstitutiOnality, in state court. Plainfiffs offer their unreasonable
interpretation transparently for the putpose of suggesting that there is no plain remedy.
Plaintiffs' assertion of jurisdiction based therein is “fatally flawed” in its legal premises and thus
de.stined to fail.” Advanced Cardiovascular Sys., Inc. v. SciMed Life Sys., Inc., 988 F.2d 1157,
1160 (Fed. Cir. 1993).

The dubiousness of Plaintiffs' concern about the plainness of the remedy is
underscored by the apparent lack of any attempt on their part to pursue the refund procedure.

They have not alleged, nor do they contend, in opposition to the subject motion, that they

NRS 368A.280(1): “No injunction, writ of mandate or other legal or equitable process may
issue in any suit, action or proceeding in any court against this State or against any officer of

the State to prevent or enjoin the collection under this chapter of the tax imposed by this

chapter or any amount of tax, penalty or interest required to be collected.”

* Scotsman I and If arguably imply deciaratory relief is an available option. The Supreme
Court suggested this when it noted “It (A refund) is the only effective remedy available to
Scotsman; prospective relief alone (i.e., future exemption from tax) would hardly afford
Scotsman a meaningful remedy for the unconstitutional deprivation of its property.” Scotsman
(1), supra, at 256, 849 P.2d at 320. When that case was earlier up on appeal, it was noted but
not discussed that the suit was for declaratory relief. Scotsman Manufacturing Co., Inc. v.
State of Nevada, 107 Nev. 127, 129, 808 P.2d 517, 518 (1991) (Scotsman h.

5
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have so much as requested a refund in writing, even though the Live Entertainment Tax has
been applicable as to non-gaming entertainers since 2003,

Therefore, under all authoritative judicial holdings éited in the moving and opposing
memoranda of points and authorities, Plaintiffs’ citation to NRS Chapter 368A.280(1), is
insufficient to allege a lack of plain remedy.

b. Speediness

Plaintiffs do not allege in the compiaint, nor do they offer any proof in their motion,
of any delay concerning claims that they might have, let alone delay in an amount akin to
that found acceptable in Rosewell, supra. Nor do they counter a mitigating factor presént
here and not in Rosewell--the availability of interest to the taxpayer under NRS Chapters’
360 or 368A:-

Rather, Plaintiffs argue a lack of speediness based on the fact that there is no absolute
time imit on when the Commission must rule. This, however, is not the test under Rosewell,
Rosewell looked to whether there is real, not hypofhetical, delay. Additionally, Rosewell
assessed speediness of the matter before it based on the duration of other proceedings.
Rosewell, supra, 450 U.S. at 518-9, 101 S.Ct. at 1232. Likewise, Plaintiffs herein must allege
and prove delay and that delay is excessive by comparison. The non-existence of a rule
setting a time limit on the Commission’s decisions creates only the possibiiity of delay, not real
delay. In short, it does not prove Plaintiffs’ case for them,

Furthermore, having failed to seek any remedy by way of request for refund or
otherwise at the state level, Plainﬁffs can hardly be'believed in their assertion that such
remedy is inadequate.

¢. Efficiency

Plaintiffs fails to plead any basis for finding the refund remedy in NRS 368A to be

inefficient. In opposition to this motion, Plaintiffs contend that the requirement of exhaustion of

administrative remedies renders the state-law remedy inefficient. However, Plaintiffs fail to

-7-
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cite to case law td Support that a remedy is in and of itself inefficient under the Tax Injunction
Act based on the requirement of exhaustion of administrative remedies.5

Plaintiffs further come to the erroneous conclusion that they will be required to exhaust
administrative remedies that are futile, notwithstanding the holding in Scotsman 1. supra 109
Nev 252, 849 P.2d 317, The conclusmn is erroneous for two reasons: (1) it assumes that the
futlllty exception does not applyr to the admlnlstratlve remedies under NRS Chapter 368A: and
(2) it assumes without proof that the administrative proceedings in fact would be futile.

The Nevada Supreme Court in Scotsman found two alternative scenarios of exemption
from the requirement of exhaustion of administrative remedies: (1) the challenge is based on
constitutionat grounds, or (2} such remedies. are futile. The first grounds would appear to not
be present in the instant case, as the Nevada State Legislature expressly has decided that the
Department of Taxation and the Commission should consider challenges to the
constitutionality in the course of administrative proceedings. However, there is nothing in
NRS Chapter 368A materially different from NﬁS Chapter 374, under consideration in -
Scotsman, which would lead to the conclusion that the legislature intended to override the
futility exception. |

Second, Scotsman does not support the proposition that administrative proceedings
are futile in all cases, as suggested by P'Iaintiffs. Rath-er, it found, “under the facts” in the case
before it, that such proceedings were futile because the claims Were largely time-barred and
the State had already taken a position as to the constitutionality of the tax at issue. /d. at 255-
6 849 P.2d at 320. In contrast, in the facts at hand, fewer than three years have passed
since the Live Entertainment Tax became applicable to Plaintiffs, and, as such, Plaintiffs
herein could still seek t:mely relief for all payments by way of an application for refund.

Further, Plaintiffs offer no credibie basis for disqualifying the Departments’ administrative law

® Defendants, on the other hand, have cited to law. Age Intern, Inc. v. Miller, 830 F.Supp.
1484, 1492 (1993)

-8-
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judges or the Commission from giving fair consideration to Plaintiffs’ claims of
unconstitutionality.

Plaintiffs further suggest that the requirements of filing monthly returns and pursuing a
claim for a refund within three years somehow render the state remedy inefficient, by
necessitating a number of lawsuits, Plaintiffs did not allege, and do not now substantiate, a
“real risk of ‘numerous suits between the same parties involving the same issues of jaw or _
fact.” Plaintiff's Opposition to Defendants’ Motion to Dismiss, page 18, lines 15-17, quoting
Matthews v. Rodgers, 284 U.S. 521, 530, 52 S.Ct. 217, 221 (1932). On the contrary, under
NRS Chapter 368A, Plaintiffs could file requests for refunds for the periods going back over
the entire span of time at issue herein, a.nd if denied, could proceed to judicial review thereon.
Prospectively, there is nothing hindering consolidations. In the event that the Commission® or
the Nevada Supreme Court were to decide that the Live Entertainment Tax were
unconstitutional, that would be determinative as to Plaintiffs and similarly situated taxpayers,
obviating further litigation. See NRS 360.291(1)(a) and (g) (requiring prompt refunds and
consistent treatment taxpayérs). B

Overall, it is not required that the remedy be the best. It is respectfully submitted that
Plaintiffs have an efficient remedy. |

2. There is No "Facial Challenge” exception to the Tax Injunction Act

Plaintiffs assert that there is a facial challenge exception to the tax injunction act.
However, they marshal no support from its legislative history. Rather they cite to Hillsborough
v. Cromwell, 326 U.S. 620, 66 S.Ct, 445 (1946), a decision that does not apply the Tax
Injunction Act but rather looks to the equity rules in force before the Tax Injunction Act was

enacted. Plaintiffs also quote Dows v, City of Chicago, 78 U.S. 108 (1870) (by way of Grace

| Brethren Church), which dates back long before the Tax Injunction Act.

® While the taxpayer may seek judicial review of decisions by the Nevada Tax Commission,
the Department may not. NRS 360.245(5) may not.

-0-
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Plaintiffs’ efforts to pass off decisions addressing the pre-Tax Injunction Act era as
determinative of the Act’s_ scope and meaning suffer from at least one major defeci The Tax
Injunction Act was enacted to cut back on federal equity jurisdiction. Rosewell v. LaSafle

National Bank, 450 U_S. 503, 526, 101 S.Ct. 1221 , 1236 (1945)(court refused to equate "plain,

|| speedy and efficient’ remedy with “plain, adequate and complete” standard of equity). As

support for that departure from prior law, the Rosewelf court noted the persistent reasons for

federal noninterference—a coricem that if federal injunctive relief were unavailable that

“(S)tate tax administration might be thrown into disarray, and taxpayers might escape
the ordinary procedural requirements imposed by state law. During the pendency of
the federal suit the collection of revenue under the challenged law might be obstructed,
with consequent damage to the State’s budget, and perhaps a shift to the State of the
risk of taxpayer insolvency.

/d. at 527, 101 S.Ct at 1236 (quoting Justice Brennan's opinion in Perez v. Ledesma, 401 U.S.
82,128, n. 17, 91 S.Ct 674, 99 (1971), concurring in part and dissenting in part).

Further, Rosewell itself distinguished Cromwell, supra, noting that Cromwelf did “no more
than confirm that ‘the statute (the Tax Injunction Act} has its roots in equity practice.” Rosewel,
supra, 450 U.S. at 525, 101 S.Ct. at 1235 (citation omitted).

Over all, none of the decisions cited by Plaintiffs establish an exception to the Tax
Injunction Act for facial constitutional challenges. In asserting such an exception now, Plaintiffs
are therefore requesting that this Court make new law, in disregard of the U.S. Supreme Court's
already-stated refusal to carve “out a special exception for taxpayers raising First Amendment
claims. ..." Cafifornia v. Grace Brethren Chdrch, supra, 457 U.S. at 416-7, 102 S.Ct. at 2512,

3. Relief Under 42 U.S.C. §1983 Is Unavailable to Plajniffs

Plaintiffs appear to concede that they-cannot obtain damages against Defendants under
section1983 of title 42 of the United States Cods, since Defendants aré not persons within the
meaning of the statute. Rather, Plaintiffs seek leave to amend the Complaint a second time to
include an official with the state govemment, for the purpose of seeking injunctive relief. |

Aside from the fact that such claims are also barred under the Tax Injunction Act, without

a proper motion for leave attaching a copy of the proposed second amended complaint, the

-10-
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Court should deny the motion for fail_ure to comply with L-R 15-1, which requires attachment of

the original amended pleading.

4, Monetary Relief Is Unavailable In Federal Court_Under_the Eleventh
Amendment. _

None of the authorities cited by Plaintiffs for this Court granting monetary relief support a
conclusion that the Eleventh Amendment allows claims for monetary relief against unconsenting
States. The only case authority cited by Plaintiffs, City of Chicago v. Interational College of _
Surgeons, 522 U.S. 156, 118 S.Ct. 523 (1997), is not on point in the following respects: (1) it did
not involve an action for monetary relief; and (2) it did not invoive a state government or state
officer in his official capacity, the Eleventh Amendment generally only applying to actidns against
states (see, 'e.g., Lincoln County v. Luning, 133 U.S. 529, 10 S.Ct. 363 {(1890)), and (3) the
defendant therein, City of Chicago, had itself removed to Federal Court, effectively consenting to
suitin Federal Court even were it immune. City of Chicago thus does not stand for the
proposition that this Court niay award monetary relief against the Defendants absent their

consent to suit under the Eleventh Amendment.

CONCLUSION

Based on the foregoing, it is respectfully submitted that the Tax Injunction Act precludes
federal court jurisdiction over the subject action and that it must be dismissed as a whole.
Further, Plaintiffs’ claims for monetary refief must be dismissed on the grounds that Defendants
are not “persons” under section 1983 of title 42 of the United States Code and that the Eleventh
Amendment serves as a bar to said relief. |

DATED THIS 14™ day of June, 2006.

/s Dennis L. Belcourt
DENNIS L. BELCOURT
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CERTIFICATE OF SERVICE

| certify that | am an employee of the State of Nevada Attomey General's Office and
that on the 14th day of June, 20086, | served the foregoing document via ECF to the following: -

“Anthony P. Sgro, Esq. o Bradley J.'Shafer, Esq.
‘IP;Ct}“S& Segr?h Street. Third Floor Shafer & Associates, P.C.
eventh Street, Third Floor ital Ci i
Las Vegas, NV 89101 3800 Capital City Bivd., Suite 2

Lansing, MI 48906 R

/s/ _Dennis L. Belcourt
DENNIS L. BELCOURT
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As such, the LET is subject to a raj'_r.mal bas:.s
review and passes constitutional mster because it's a
reasonable mesns of raising reveme.

It's also important to mention maC 368A.170 which
requires that if it is determined that a refimgd is
appropriate in this case, that the Laxpayer would first have
to establish t:ha.t Yy amounts of the refund couid be or have
been actually refimdeq to the patrons of the texpayer, and
therehasbeanno indication in thig case that there is amy
ability of the taxpayer to refund that monsy to the patrons.

With that, the Department hag nothing further,

MR. SAAVER: '.Lhank You, Mr. Chairmen and Menbers
of the Comission, I guess Imttogobackin:r;egardto
samething that?ousa.idattﬂ:evayenawhmyoum tallking
to me about possibly Supplementing the record, and I would
Just like to go through very briefly what we had discussed
off the record a few moments ago, and that is the fact that ]
Mr. Pope and T were having a discussion at approximately 3:30
eastem time Friday afternoon in regard to whether' the
Cammission bad in fropt of it the original version of the
statute because the cwrent version is different, the

~CAPITOL REPOR:;I(')ERS (775) 882-5322
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" . partment shell:

% ;
WV ADC 368A.170 ’ Page 1
NAC 368A.170

Wav. Rdnin. Code ch. 3§8A, s. 170-

KEVADA RDMINISTRATIVE CODE
CHAPTER 368A. TAX OF LIVE RNTERTATNMENT
ADMINISTRATION OF TAX BY DEPARTMENT OF TAYATION

) Curreht through Augusc 1, 2007, Supplement 2007-2

NAC 363A.170 over-collection Of tax: Duties of taxpayer and Department. {NRS -
360.090, 363A.140)

1, Ag used in this section, "over-collection” means any amount collected ag a tax
on live entertaimment that is exempt from taxsation pursuant to subsection 5 of NRS

3683,200, or any amount in excess of the amount of the applicebla tax as computed
in accordance with subsections 1 to 4, inclusive, of NRS 3683 _200.

2. Any over-collection smst, if poesible, be refunded by the taxpayer to the pat-
ron from whom it was collected. <

3. A taxpayer shall:

{a) Use all practical methods to detexrmine any amoudt Lo be refunded pursuant
to subsection 2 and the name and address of the person to whom the refund is to
.be mwade.

(b) Within 60 days after reporting to the Department that a refund must be
made, make an accounting to the Department of all refunds paid. The accounting
mst be accompanied by any supporting documents Tequired by the Department.

4. If a taxpayer is unahle for any reason to refund an over-collection, the tax-
payer shall pay the over-collection to the Department. '

5. If an audit of a taxpayer reveals the existence of an over-collection, the De-

(a} Credit the over-collecticm toward any deficiency that results from the
- audit, if the taxpayer furnishes the Department with satisfactory evidence that
the bLaxpayer has refunded the over-collection as reguired b& subsaction 2.

{b} Within 60 daye after receiving notice from the Departmant that a refund
must be made, seek an accounting of all refunds paid. The accounting must bae
accompanied by any supporting documents required by the Department.

(Added Lo NAC by Tax Comn'n by R212-063, eff. 12-4-2003} ;
NAC 368A.170, NV ADC 3682.170 X

NV ADC 368A.170
END OF DOCUMENT : : :

® 2007 Thomson/West. No Claim to Orig. US Gov. Works.
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address that, then.

the taxes back to the people who paid them. T actually
intended to address that first but they have not raised that
in this presentation, so am I to assume that I do not have to
address that?

MR. POPE: To the extent that the tax is
applicable it's to be collected fram the patrons of the
gentlemen's clubs, and in fact, there is to be an Accounting
or should have been an accounting by the gentlemen's club six
days after they indicated that they were entitled to a
refund.

I think that they may have some approach to that
and it may lead to further argument, so I think it's still an
issue that is applicable and we'll have to address.

CHATRMAN SHERETS: You ought to go ahead and 4

MR. SHAPER: Thank you, . Chairman. T think we
are basically in the position where this NAC has never been
utilized before because I think these are the first appeals
of the live entertazment tax, and as T read this and all the
NaCg, all regulations are in our materials as I see it, it
only applies when there is a detexmination of an over
collection, mmber one, and I l:hmk what we're here to -.
determine is whether we're entitled to a refimd as pposed to
what bappens with that refund.

m:dtotha@ctmtthatarefmdisozﬁered, a
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reversal is oxdered by this Cammission, I think we can
address that issve, it would Pe appropriate to address that
issue at that time if the Department still took that

However, in an effort just to make sure that 1
bad an appropriatas record, what I did and T gave this to
Mr. Belcourt this morning, I have Prepared affidavits on
behalf of four of the clients in the time pericd that we had
for the takpayers, in the time period we had that talks about
thefactthatthetaxistahenmtofthereceiptso\fth:e
business for the admissicns which, depending upan che way the

tax operates and the definition of admiseion, also includes
merchandise, food and refresimentg.

Now, I guess what the Commissian, I'm sorry, what
the Departwent would say is that ifacﬁatumarl:uys
Coca-Cola, for us to get a refund of this tax, we have to get
the nime and address oﬁévezypersmbuﬁngaCoca—Colaora
beer coming in the facility and I don't think amy of you in
your real life experiences have aver had anytime where you
Wenttobuyfoodanddrink.‘andhadtogjiveymrnaméand
address, and that doesn't happen here.

What the affidavits say is that none of the
tacilities bave raised their adnission fees in gxder to -
recoup the tax, the tax merely is deducted out of the genoral
receipts of the business and it's the businesses' money that

CAPITOL REPOR;'IUERS (775) 882-5322 ~—
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We're trying to get back.

Now, irrespective of the fact that T dan'‘t 7
believe this MAC even applies in these Droceedings, you can
take that representatlon of me as a matter of fact. I can
su]:mittheaff:.davits or I canputonmeor two witnesses to

talk about that, and 1'd defer to the Commissicn how thay

want to handle that. 7

MR. POPE: May I respond?

CHATRMAN SHEETS: 211 right. |

MR. POPE: First of all, I md cbject even if
it's just for the record to the extent that we Just got thage
ALEldavits today and T'd cbiect to the affidavits as well ag

.. any testimony.

CHATRMAN SHERTS: Just to cut rhis short, we're

going to accept counsel's representations with respect to the
‘matter. That will solve the ispue of the affidzvivs. Re

don't need testimomy from the witnesses today.

And if as a result of the Commission's action
th.tsweretobeccmeanlsmle, We can come back another time
and we can talk gbout this, even whether 1t 8 applicable or

not. So let’s not get caugbt uwp in a side igsue. Let*s talk

about what we're really here to talk about this morning.
MR. POFE: So further comments should be reserved

- tor ancther time on that issue?

CHATRMAN SHRRTS: That's right. Tf this becames

—CAPITOL KEPORIIJ'?:‘.RS (775) 8825322
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on the dancers either. Wehavetopaythetax Werethe

way with -—
MEMBER BARENGO: We're mot regulating the dancers
here. ‘

MR. SHAFER: No, T understand, but your tax isn't

ones paying the tax.
MEMBFR BARENGO: You collect the tax.
MR. SHAFER: Ithin}cwerepaymgthetax
MEMEFER BARENGO You collect it from the person
thaf seeks admiggion,

N MR. SHAFFR: Well, youcangnthroughtlmse
gymnastics, but the charges as I pointed out at the very _
intxoduction of my presentation, we have not increased any of
ocur” fees in order to collect that tax. Thar tax is coming
out of what would be the profics of the establishments.

MR. POPE: Chairman Sheets, may I make a quick
camment to thatp -

CHATIRMAN SHEETS: Sure, Go ahead.
‘ ‘MR, POPE: I low we've reserved t:i.ine to argue
this, but the law does require that that adnigsion charge bhe

collected from the patrons and T believe it also requires
that if it's included in the ticket or J.ncluded in the
admission charge, then there has to be some notification of
that . | |

To the extent that it's not included as was

~CAPITOL REPORTERS (775) 882-5322
: 7
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stated here today, that it's just being paid on behal f c;f the
batrons, then I think it's difficult to say that the patrons
arentpay:nglteventhoughtheydontknmthattbeyare
not. The law requires that it's being collected fram the
pPatrons and the appellants are paving it om behalf of the
patrons. '

MR. SHAFER: And because of ocur size we're also
Paying it on food, beverage and merchandise as well, ~and like
I said at the beginning of my presentation, I'm sure you have
not beemn in a store in your entire life where someone asked
You your name or address to buyy a Coca-Cola, nor do I
beligve you've ever for the purchase of a Coca-Cola gotten a
Segregated tax bill for jit.

CHATRMAN SHEETS: Commigsicner Bersi,

MEMBER BERSY: Mr. Shafer, 1 wasn't going to ask
this question, ut You are relying on legislative history a
ot to make your points in yuu:.; argument, and I notice in
your ﬂimeapolis Star case, the United States Supreme Court
said we dom't wemt to, and it's not our intent to, infringe
on the motives of the Minmesora legislature because the
illicit intent, and T think I'm getting this pretty close,
the illicit intent of the legislature is not the sine Qua nop
of a violation of the first amendment, so what do you make of
that?

MR. SHAFER: Right, but regpectiully I believe

CAPTTOL REPOR;I'BERS (775) 882-5322 .
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problem with the legislature expanding their tax base.
| In light of all that, reading the cases, the

portions that I read from the cases, as well as reading the
portions of the briefs T referred to, I would move that, 1
hope I get this correct here, T woﬁld move that we demy the
refund claims; isn't that correct?

It would be a notion to detty the tavpayers' claim
for refund.

CHATRMAN SHEETS: It's a motion to deny the

‘taxpayers' appeal of the Hear:mg Officer's decision ar the

Department 's dem.al I'm sorry.

MEMBER WKELESTS: It would be a motion to uphold
the Department's denial of the taxpayers' claims of refund.

CHATRMAN SHEETS: There's a motion to uwphold the
Departmemt's denial of the taxpayers’ refund. Is there g
second? |

MEMBER IAMBERT: Second.

CHATRMAN SHEETS: There's & motion and a second,
Ay discussion?

VEMBER TUFRNER: Mr. Chair, T would put one

" additional comment an the record. Counsel for the taxpayers,

Mr. shafer, argued that this is really .a tax that's being
absorbed by the businesses he Iepresents.
It is a pass-through tax, and the businesses if

the tax did not exist could reduce what they're charging to

—CAPITOL REPOR'QI;ERS {775) 882-5322
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theircustomezsbythe amount of the tax and have the same
bottam line today.

Even though we didn't deal with this really in
any depth during the course of our discussions with the
Attorney General's office or the taxpayers: coumnsel, T would
find in addition that a refund to the taxpayers being the
clients of Mr. Shafer at this point in time would constitute
an unjust enrichment at the Bame time.

C}ExiRMAN SHEETS: There's a motion and a second.
Further discussion? I guess before we vote, I just want to
S8y a couple things and I'll let Carmissioner Barengo speak
too. |

The Commisgion appreciates the depth of the
materials that were provided to it and we appreciate the

- arguments you've made today. This is the first time since

L've been on. the Coucmn:.ssmn that I believe the Comission
fmds itself as & defenda.nt in a lawsuit already filed
attacking the sams law that we are beJ.ng asked to now
administratively decipher.

Chajxman or I think to any'-other Commissioner, but it is g
unique situation to be put into, to be a nzned defendant in a
lawsuit and then after the fact be asked to make a -
det:eun:i.uatim about the underlying law.

There might have been a different néy to do this,

CAPITOL REPOIgi;ERS (775) 8825322 —
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BEFORE THE NEVADA TAX COMMISSION

INRE:

OLYMPUS GARDEN, INC., B.L FOOD &
BEVERAGE OF LAS VEGAS, LLC, SHAC, L.L.C,,,
D. WESTWOOD, INC,, K-KEL, INC,, THE
POWER COMPANY, INC.,

Appellanis,

ol

AFFIDAVIT OF KEVIN KELLY

Kevin Kelly, being first duly sworn, deposes and says:

1. Lam an adut rosident of the State of Nevads, and T soako this affidavit besed upat: porsonal

knowledge. o

2. 1 am the President of K-Kel, Inc., doing business as Spearmint Rhino Gentlemen’s Club,
located at 3344 S. Highland Averuc, Las Vegas, Nevada, 89109.

Enterfairment Taxes owed on such ch

. assessed, and the customers of K-Kel, Tuc., have never paid, an “add on” fee, whether
segregated or not, for admission charges, food, refreshments and merchandige, in order t
account for the Live Entertainment Taxes owed on such charges/purchases, =

4, K-Kel, Inc., pays the Live Entertainment Tax by simply determining the amountof revenneg

for taxable admission charges, food, refreshments and merchandise, and remitting the
to the Novada Tax Department.
As such, the Live Entertainment Taxes that have been paid by K-Kel, Inc., have come ont
of the revenues that the club would have otherwise realized, have reduced the profits of the
chib commensarately, and do not represent some sort of additional charge to the customer

appropriate stattory percentage of those

1
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a'sasepa.ratefecforthegmmmofmel.ive Entertainment Tax due. Co

refund of the Live
K-Kel, Inc., and not to the customers of its club.

FURTHER DEPONENT SAYETH NOT.

t Taxes that have been paid to date are owed exclusively to

nsequently, any

Dated: Jnlyé_z. 2007 | %E\\’V\ \(%

Subsoribed and sworn to before me this o2 7_day of July, 2007.
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as a separate fee for the amount of the Live Entertainment Tax due. Consequently, an
refund oftheLiveEntcrbainmentTaxeSﬂ:athavebeenpddtodateareowedexchmivelytz

K-Kel, Inc., and not to the customers of its club.

FURTHER DEPONENT SAYETH NOT.

Dated: Jnlyé_?, 2007

%r\;\m \(LQQ<7

Subscribed and swomn to before me this o2 7 _day of July, 2007,

Notary Public, County, N
My commission expires [ ~/3~ {7
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BEFORE THE NEVADA TAX COMMISSION

1
2 [ IN RE: )
)
3 OLYMPUS GARDEN, INC,, D.I. FOOD & )
’ BEVERAGE OF LAS VEGAS, LLC, SHAC, LLC,, )
4 ) . WESTWOOD, INC., K-KEL, INC., THE )
POWER COMPANY, INC., ‘ %
3 Appellants, 3
6 )
.
B AFFIDAVIT OF PETER FEINSTEIN
9
10
u Peter Feinstein, being first duly sworn, deposes and says:
12

13 1 Dot an adult resident of the State of California, and I make this affidavit based-upon
personal knowledge. ‘ e

14 _ _

s I 2 I am the Meanaging Member of SHAC, LLC, doing business as Supphire, located at 3025
Industrial Road, Las Vegas, Nevada, 89109,

16

17 13 Since the Live Entertainment Tax was i:gposed upon SHAC, LIC, in 2004, it has not m:‘seﬂ
its admisaion charge, or its costs for foo , beverage or merchandise, in amounts equivalent
to the Live BnrertajnmmTaxesduemsuchdmxges,asawaytomPth_e Live

18 Entertainment Taxes owed on such charges/purchases. SHAC, LLC hag, however, raised the
19 prices on such charges/purchases in amounts equivalent to its competitors in the Las Vegas
: area, but this increase was not based on the Live Entertainment Tax, In addition, SHAC,

20 LLC, has never assessed, and the customers of SHAC, LLC, have never paid, an “add on®

_ fee, whether segragated or not, for admission charges, food, refreshments and merchandise,
21 1

in order to account for the Iive Entertainment Taxes owed on such charges/purchases.
22 . . . .
4. SHAC, LLC, pays the Live Entertainment Tax by simply determining the smount of revenues
23 for taxable admission charges, food, mfreshm;ntlspand merchandise, and remitting the
&ppropriate statutory percentage of thoge charges/purchases to the Nevada Tax Depariment.
24 As such, the Live Entertainment Taxes that have been paid by SHAC, LLC, have come out
of the revenues that the ctub would have otherwise realized, have reduced the profits of the
25 club commensurately, and do niot Tepresent some sort of additional charge to the customer

a8 a separsate fee for the amount of the Live Entertainment Tax dne, Consequently, any

26 s 1

Appellants‘ Appendix Page 2453
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refund of the Live Entertainment Taxes that have been paid to date are owed exclusively o

SHAC, LLC, and not to the castomers ofits club.

FURTHER DEPONENT SAYETH NOT.,

Dated: mj 2007 | | Q 1 —

Peter Feinstain

Subscribed and sworm to before me this 7 . 2007,

Nota.ry Pubhc,g {étﬁ Cuunty, Nevada

My commission expires

DAVID STARRETT

Notary Public, Siata of Navade
Appointment No, 97-3473-1

* My Appt. Explres May 9, 2009
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BEFORE THE NEVADA TAX COMMISSION

INRE: }
. ' )

OLYMPUS GARDEN, INC., D.I, FOOD & )
BEVERAGE OF LAS VEGAS, LLC, SHAC, LL.C.,, )

-D. WESTWOOD, INC,, K-KEL, INC,, THE )
POWER COMPANY, INC.,, )

)

Appellants. g

AFFIDAVIT QF ALSON LEE

Alson Lee, being first duly sworn, deposes a;md says:

I Ieman adult resident of the State of Nevada, and I make this affidavit based upen personal

knowledge.

2801 Westwood, Las Vegas, Nevada, 85109.

2. I am the General Manager of D. Westwood, Inc., doing business as Treasures, located at

3. Since the Live Entertainment Tax was impased upon D. Westwood, Inc., in 2004, it has not
raised its admission charge, or its costs for food, refreshments ar merchandise, in amounts

equivalent to the Live Entertainment Taxes due on such char,

Enterfainment Taxes owed on such charges/purchases. In addition, D, Wesiwood, Inc., has
never assessed, and the customers of D, Westwood, Inc., have never paid, an “add on” fee,
whether segregated or not, for admission charges, food, refreshments and merchandise, in
order to account for the Live Entertainment Taxes owed on such charges/purchases,

4, D. Westwood, Inc., pays the Live Batertainment Tax by simply determining the amount of
revenues for taxable admission charges, food, refreshments ang merchandise, and remiiting
the appropriate statutory percentage of those charges/purchases to the Nevada Tax
Department. As such, the Live Entertainment Taxes that have

Inc., have come out of the revenyes that the club would ha

reduced the profits of the chub commensurately, and do not tepresent some sort of additional

FURTHER DEPONENT SAYETH NOT.

Dated: July ___, 2007

Appellants' Appendix |
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Subscribed and swom to before me this 26 ay of July, 2007,

Notary Public, Cla,- I Co ty, Nevada
My commission expires 4 ?z ?2 239?

NOTARY PUBLIC
STATE OF NEVADA &

Caunty of Glark
DEREK M. NERO

.l
iment Bipires April 28, 2005, 5
N O S R S S
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'BEFORE THE NEVADA TAX COMMISSION

IN RE;

OLYMPUS GARDEN, INC., D.L. FOOD &
BEVERAGE OF LAS VEGAS, LLC, SHAC, L1.C,

. WESTWOOD, INC., K-KEL, INC., THE
POWER COMPANY, INC.,

Appellants._

>
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AFFIDAVIT OF DOLORES ELIADES

Dolores Eliedes, being first daly swomn, deposes and says:

1.

FURTHER DEPONENT SAYETH NQT.

Dated: Ju.lyk, 2007

Tam an adult zesident of the State of Nevads, and I make this affidavit based upon personal
knowledge. ' '

Tam the General Manager of Olympus Garden, Inc., doing business es Olympic Garden,
located at 1531 S. Las Vegas Boulevard, Las Vegas, Nevada, 89104.

Since the Live Entertainment Tax was imposed upan Olympus Garden, Inc., in 2004, it has
not raised its admission charge, or its costs for food, refreshments or merchandise, in
amounts equivalent to the Live Entertainment Taxes due on such charges, as a way to recoup-
the Live Entertainment Taxes owed on such charges/purchases, In addition, Olympug
Garden, Inc., has never assessed, and the customers of Olympug Garden, Inc., have never
paid, an “add on” fee, whether segregated or not, for admission charges, food, refreshments
and merchendise, in order to account for the Live Entertaimment Taxes owed on such
charges/purchases.

Olympus Garden, Inc., pays the Live Entertainment Tax by simply determining the amount
of revenues for taxable admigsion charges, gggd, mhaﬁesrgeslhmm and mth N ise, and
remitting the appropriate stattory percentage of those ¢ ‘purchases to the Nevada Tax |
Department. As such, the Live Entertmmnem Taxes that have been paid by Olympus

Garden, Inc., have come out of the revemmes that the olub would have otherwise realized,

additional charge to the costomer ag a H fee for the amonnt of the Live Entertsinment
Tax due. Consequently, any refund of the Live Entertainment Taxes that have been peid to
date are owed exclusively to Olympus Gerden, Inc., and not to the customers of its club.

Appellants' Appendix | | Page 2457
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Subscribed and swomn to before me ﬂﬁxﬁ@iny of July, 2007.
TVouge. £ P, A2z

NolaryPul;_lig, M{lounty, Nevada
My commission expires yTrhay -2 200
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DISTRICT COURT
CLARK COUNTY, NEVADA

% %k ok %

DEJA VU SHCOWGIRLS OF LAS
VEGAS, LLC, et al,

Plaintiffs,
v3.

NEVADA DEPARTMENT OF TAXATION .

NEVADA TAX COMMISSION,
et al., :

Defendants.

- - . - . - - - - - - . -

BEFORE THE HONORABLE JENNIFER TOGLIATTI, DISTRICT COURT JUDGE

PLAINTIFF'S MOTION FOR PRELIMINARY INJUNCTION/SEPARATION
OF POWERS ISSUE, DISCOVERY ISSUES; AND TRIAL_SCHEDULING ISSUES

THURSDAY, DECEMBER 9, 2010

APEE ES:

FOR THE PLAINTIFFS:

BRADLEY J. SHAFER, ESQ.

FOR DEFT. COF TAXATION:

COURT RECQORDER:

YVETTE SISON-BRITT
District Court

Proceedings recorded by audio-
produced by transcription service.

. TRANSCRIPTION BY: ’

CASE NO. A-533273
DEPT. NO. 9

rdi with:

A-534970

- Transcript of
Proceedings

WILLIAM H. BROWN, ESQ.
330 S. Third St., Ste. 860
Las Vegas, NV 89101

3800 Capitol City Blvd, Ste. 2
Lansing, MI 48906

VIVIENNE RAKOWSKY, ESQ.

BLAKE DOERR, ESQ.

DAVID J. POPE, ESQ.

Attorney General's Office

3535 E. Washington Ave., #3900
Las Vegas, NV 89101

VERBATIM DIGITAL REPORTING, LLC
Englewood, CO 80110
(303) 798-0890

visual recording, transcript
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subject to the confidentiality provisions. And it says,
Testimeny by a member or employee of the Board or Department
and production of records, files, and information on behalf of
the Board or the Department or a taxpayer in any action or
proceeding, pursuant to the provigions of this chapter, if

that testimeny of the records, files or information or the

facts shown thereby are directly involved in the action or

Proceeding.

They put this evidence at issue in this case. ‘And
Your Honor, I don’t want to remind you, buf on two different
occasions when we were here, you told Mr. Doerr, Mr, Doerr,
Mr. Shafer doesn't have to, you know, rely‘%n what you say.
They're the ones that put these charts in as evidence. You
denied my motion. I'm entitled to discovery of the evidenceA
that they put in front of this Court, and that they‘re
probably going to put in front of this Court either on a later
Motion for Summary Judgrent or at trial.
| Now, I know some of the evidence that they‘ée
already -- you know, that they're already going to rely on
because we have the Motion for Preliminary Injunction. All
I'm trying to do is figure out what this is all about. I'm
trying to get to the bottom of this. And four Honor, that's
why I believe this stuff is not subject to the privilege.

Again, we will -- we will agree to whatever

protective order you want, attorneys eyes only, nothing goes

Verbatim Digital Reporting, LLC 4 303-798-0890
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into a publie deﬁosition, depositions under - seal. There
aren't going to be people on the outside that are going to be
deposed on this. Probably not, although now T have -- do have
Some names of scome People from like the Reno Entertainment
Commission, or something that I just got. So -- but setting
aside that I Probably won't have to depose any of those

people, the people who are going to be deposed are going to ke

representatives of the state.

We can hold the whole trial in chambers, you know,
under seal. I don't care. I'm not going out and giving any
infbrmation to amyone. But I have to be able to have the data
to be able to find out what it is they're relying on, what has
been submitted to this Court by way of the various charts so
that I can determine whether it's relevant, whether there's
problems.

Your Honor, you'll alse Temember that in the chart,
the big chart and the littile chart before that, I gave you my
copy that had underlines. T didn't even say I wanted
breakdowns or anything. I wanted things in certain categorles
where I could make certain determlnatlons of things I thought
were relevant. And it wasn't like I was asking for 85 percent
of what was there.

I gave you the red-line version. There were
Probably six categories in each one of the two. You remember

there was a category for five percent live entertainment tax,

Verbatim Digital Reporting, LLC ¢ 303-798-0890
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and another category, or another segregation of the ten
percent, and I said I want the back-up documentation for that.
And tﬁat is, i‘Believe, what they gave you under seal in
chambers however. '

And that's what I'm iooking for, Your Honor. aAnd,
you know, the unredacted versions of some of these prages. You
Jnmow, I -- we went throﬁgh -~ remember when we were talking
about the plans of the stealth fighter and I was showing you
thls, which is -- you know, I've got a couple hundred pages of
this, you know. I'm not asking for that. That's not in my --
that's not even in my letter. So, Your Honor —-

_THE COURT: The record should reflect he showed me a
black box, a page —= an eight by eleven page of papers

sideways that had a big black box on it and maybe one litgle

tiny little sentence along the bottom.

_MR. SHAFER: And the record will reflect that
Mr. Shafer is fanning his exhibit book where there's page
after page after page of that. Thank you, Your Honor.

MR. DOERR: As opposed.to the alleged disclosure of
the plans for the stealth bomber, Your Honor.

| MR. SHAFER: Which China already has, but that's

another story. '

THE COURT: Through Wikileaks.,

M3. RAKOWSKY: May T please respond?

THE COURT: Yes.

Verbatim Digital Reporting, LL.C 4 303-798-0890
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7 33
1 MS. RAKOWSKY: Thank you. First of all, the statute

2| allows the records of pPeople directly involved. The people
-3 directly involved, which is different than the federal
4} statute, this is direcﬁly involved, are the people on the
5] title -- on the title of the pleadings. Tﬁey’re directly
6| involved. And if their clients want that information and they
7| don't have the records, we'll give them that information.
8 The people who are hot. directly involved are the
9A other strip clubs, are the other beople who pay LET, and are
10 ) other taxpayers in this state who rely on the confidentiality
11| and the privilege that’s only given to the taxpayers
12| themselves for the Department and those affiliated with the
13| Department to keep that information confidential.
14 If the State were to start giving out taxpayer
15| confidential information, it'would.have a huge impact on the
i6 abilify to collect tax. I mean, we can't give that out.
- 17| We've given him the totals. We've given Your Honor the
18| classifications so,yoﬁ can see what -- how theé -- it ﬁas
19| determined that certain people are LET payers are gentlemen's
20} club and there are other categories. We've given you the list
211 of the -~ of the businesses involved in those Categories. We
22| can't give this information te him because we can't give it
23] out.
24 Secondly, with regards to the issue of him not

25| getting refunds, I believe Mr. Shafer’s kxind of misquoting the

Verbatim Digital Reporting, LLC ¢ 303-798-0800
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34
statute as far as the ability for the Department to give

refunds. The imposition of the tax is contained in NRS

368(a).200. And Sections 3 and 4, it says that a business

entity that collects an amount taxable pursuant to Subsection
1l is llable for the tax 1mposed But it's entitled to collect
the reimbursement. for any perscn. .

S50 in other words, they have to pay that tax on the
admission. They can collect it separately from. their patrons,
or they can include it in the tiﬁket price and then make out
the check. It says any ticket for live entertainment must
stay with the tax imposed by this sections, including the
price of the ticket. If the tlcket does not include such a
statement the taxpayer shall pay the tax based on the face
amount .of the ticket.

He says his —— his ﬁeople havé not been collecting
the tax, they'ﬁe been paying it. ‘So if he can verify the fact
that that LET tax has come out of fhe pockets of his clients,
he's entitled to -- he -~ he will be entitled to refund if he
wins this case, with interest.

THE COURT: Have you done discovery on that?

MR. SHAFER: She wasn't theie at the proceeding.

MS., RAKOWSKY- I'm readlng the statute. Your Honor,
I was readlng the statute

MR. SHAFER: I -- you know, all -- all I can say is

the first T ever heard of the NAC was when -~ I don't rémember

Verbatim Digital Reporting, LLC ¢ 303-798-0890
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which one of you guys brought it up. One of them brought it

up at the administrative proceeding. We had a ~- for some
reason, and I don't remember why it was, we had an adjournment
of the administrative proceeding for a few weeks, maybe a
month or something, and in that time, you know, I talked to my
clients and we submitted affidavits in regard to what went on.
And I believé in one of the Pleadings we point out

that in the ruling of, if I'm using the word "commissioners™

'is correct, one of the commissioners said, and I would also

note that -- and I'm paraphrasing -- because they didn't
comply with the NAC they wouldn't be entitled to the refund

anyway.  And that's something that you or your successor is

‘going to have to make a determination on.

_ Now, you know, I'm not saying‘thatvfight or wrong.
I'm saying what they argued as a way to preclude us from
trying to get back our tax refund in the administrative
proceeding that is directly in front of Your Honor by way of
appeal. _

THE COURT: So was that argued? _

MR. POPE: Yoﬁr Honor, I was part of the
adm;nistrative proceeding along with another deputy, Dennis
BelCourt, an so Mr. Doerr and Ms. Rakowsky were not there.
And, you know, I think one of the things that plaintiffs are
going to have to show is how they did handle that -- that

issue. Did they include the tax and did they have a 2ign on

Verbatim Digital Reporting, LLC + 303-798-0890
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the wall or did they not?

And -- and, you know, we haven't gotten to that -
point yet,

THE COURT: And because if they did not, then the
State's,positionrwould be what?

MR. POPE: Well, I'm not sure, and I don't know that
we're here to say that today. But it depends uﬁon-what they
did and what evidence.they have to show what they .did. |

' THE COURT: Well, let me ask you this. If you took
a position before in an administrative proceediﬁg, is it your
-— is it yoﬁr -

MR. POPE: I'm not sure if we took it in
administrativs Proceeding or, I mean, took a position, or if
what Mr. Shafer just said, a commissioner recited a
regulation. I don't recall, Your Honor. 1I'm not -- I'm not
sure.

MR. DOERR: And Your Honor, may -- may I speak?
Remember that the issue that he's speaking about, the issue of
the refund, that's been adjudicated at the hearing officer and
at the tax commission. Hé included it in his Complaint before
Your Honor. We actually believe that should really be -- that
issue shoﬁld be here on a Petition for Judicial Review, not a
bring more facts to you about-this, not a rehearing of that.

That should be a-review of the process. And we have

talked abeut, as this Proceeds, considering filing a motion to
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have that issue severed. We think this is about the
Constitution -- constitutional question, And I would like to
point out —-

THE COURT: Well ~- I have --

MR. DOFERR: -- that when Mr. Shafer --

THE COURT: =~- I have a note here fhat s5ays before
you ever said these words, my note is, did I forget a Petiticn
for Judicial Review, question mark. Because I'm not cleaf —-—

MR. DOERR: Well --

THE COURT: Anyway.

MR. DOERR: -- T think they're ~-

THE COURT: But let me just --

MR. DOERR: OQkay.

THE COURT: —— let me ask you a question. T mean,
part of your argument today is we never get to the Separation
of Powers, judge, an& we don't have to go there, spéedy
adequate remedy at law, the fiﬁe years runs in -- and they'll
have an answer and their money in a month -- in a year.
Excuse me, not a month, a year.

Okay, that's the arqument. But it -~ but, you know,
whaﬁ Counsel is saying is that if y&u, the State, took the
position that they wouldn't be entitled to these funds based
upon some requirements of the Code, then it's really
affording --

MR. DOERR: The refund can go back to the person who

‘Verbatim Digital Reporting, LLC 4 303-798-0890
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paid it. That may be-——_and for sales and use tax purposes,
that's the customer; that's not the retailer.

THE COURT: Is there anything that doesn't allow a
company to pay it and just —--I mean, your -- is it goinq to
be the State's position oh, it's included in the -- it's
included in the price --

MR. DOERR: Well --

THE COURT: =-- of the ticket —-—

Mﬁ. DOERR: Well, Your Honor —-

THE COURT: -- and they didn't keep  that
information. You haven't taken a position on that one way or
another you're saying to me?

MR. DOERR: I'm not saying that. I'm saying that,
in fact, I believe in our first argument, I argued that I
don’t think it could ever be construed to have been not paid
by their customer. Tt's the customer who bears the burden of
the tax, the retailer under sales and use tax, the club in
thisrcase, is the collection agent. They're not the payer,
they're the remitter. They remit the tax. They don't pay the
tax, they get it from their client -- ,

THE COURT: So hypothetically'someone hasha ~~ has
an issuerbefore the tax commissioner Or commission, and is
there a history of —- of commissioner decisions where there
have been refunds when -- when there wasn't specifie patron

information or was it -- were they denied? I mean, that's

Verbatim Digital Reporting, LLC 4 303-798-0850
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Pretty simple, I'm thinking this isn't —- might be the first
constitutional challenge, but it can't be the first challenge
of a taxpayer for a refund.

MR. DOERR: T believe -- I'm not sure it‘s ever
gotten there. If the takpayer showé the Department that-they
have given the money back, and it's defined ip the statute
what they're supposed to do and how they're supposed to make
that proof, we don't go to the commission. They've shown that
they géve it.back to the person who paid it. They need to
have an affidavit from the pefson saying, I paid it and they -
gave me my tax money back.

So they have to pay the money out of their pocket
back to their customer, then come to us for the refund. I'm
not sure it's ever gone to the commissionvwhere they've shown
that.

MR. SHAFER: And -~ and -- _

MR. DOERR; The Deparfment decides that. Now, it
probably hasn't been done with respect to a live entertainment
tax. 7 -

MR. SHAFER: I don't think sgo.

MR. DOERR: Because this is a new one. This is -
this is younger, but I can tell you with respect to Sales and
use tax, the law speaks to who ean get the refund.

Now, again, Yowr Honor, I would suggest that the

whole issue, that this really should not be here about facts..
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This should -- that issue about- the refund should be here on a
Petition for Judicial Review. And we've considered filing a
motion to sever that part off and letting the Constitution —-
constitutional argument go forward.here.
‘ THE COURT: I understand, but to some degree they

age intertwined because from the -- from, you know --

MR. DOERR: I understand.

THE COURT: ~— here -- T mean, you know, in its
incredibly basic layman tefms, you know, your position is

there's a speedy adequate remedy at law, money with interest,

Just like every other, you know, mcney with interest, Judge.

MR. SHAEER: Just like every other state.

THE COURT: And if they choose not to keep track of
who's paying it beqause, you know, it's -- it's -~ it c¢hills
the strip club patronage, then that's théir decision. That's
basically what you're arquing to me.

Ms. RAKDWSKYE On the other hand,'if this is
declared unconstitutional it's a whole different issue. That
means that the statupe doesn’'t exist. That means that the rég
doesn't exist. So ;—‘so we're not totally precluding this
because if this is declared unconstitutional it's gone. It's
gone for everybody. TIt's not just éone fdr 14 people.

THE COURT: Well, if it's declared unconstitutional,
then it doesn’t matter whether you wrote down the name of thé

person --

Verbatim Digital Reporting, LLC ¢ 303-798-0890

Appellants' Appendix- Page 2471




10
11
12
13
14
15
16
17
18

19

- 20

21
22
23
24
'25

41
MS. RAKOWSKY: Right.

THE COURT: -- who paid or not.

MS.-RAKOWSKY: Becéuse ~— because the statute -- apd
that's what --

THE COURT: Or maybe it does. Does it?

MR. SHAFER: Unless ybu can't enjoin it.

THE COURT: How many -- how many}tax ~- how many tax
law -- how many -- how many states have collectea tax on
something that's been later'declared_unconstitutional and that
the -- the state said, you know, we know it wasn't -- it
wasn't supposed to be Your money so we're not giving it back
te you, we'll have an abandoned property fund or a —- }ou
know, we'll -- I mean, how -~ how —- has that ever happened —-

MR. POPE: Your Honor —-—

THE COURT: -~ in the history of ever and -- and how
was it managed?

MR. POPE: I don't have statistics, but it goes to

who has the right to request the refund. So in -- in the

‘sales and used tax context, the incidents of the tax is

ultimately on the consumer, but the retailer has the burden to
collect and remit the tax. And so if --— if the retailer has
collected the tax, then they have to show that they’ve given

\
it back to the customer before they can request the refund.

In this case, you know, I don't know that it's been

S0 clearly decided with the LET. I don't know that it's ever
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gone there.

MR. DOERR: And I think thé commission said, we
don't think this is unconstitutional, you don't get a refund.
So that issue -- you know, again, I think that that question
should be here on judicial review.

MR. POPE: What the -- what the statute says, Your
Honor, is a business entity that collects any amount that is
taxable, pursuant to the LET, is liable.for the tax imposed,
but is entitled to collect reimbursement from any person
paying that amount.

MS. RAKOWSKY: So they're paying -- it's a pay
first. They're paying it. They're entitled.to collect it if

they want, but if they don't want it, they still have to pay

it.

MR. SHAFER: Your Honor --

MR. DOERR: It comes from the customer.

MR. SHAFER: Your Honor ~-

MR. DOERR: The receipts, it comes from the
customer.

MR, SHAFER: I can't even get the State of Nevada to

-have one consistent argument of whether we are the Payer or

the remitter. If we are the remitter, and we can't show that

we can give it back to the customer, which I'm acknowledging

- we can't, because I've told you that in the record are

affidavits to that effect, we don't get it back.

Verbatim Digital Reporting, LLC ¢ 303-798-0890
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MR. POPE: Your Honor, if théy collected it and

remitted it, they have no harm, essentially have no standing.
Why are we here?

MR. DOERR: In fact, they get a collection
(indiscernible) .

. MR. SHAFER: Then nobody gets —- then nobody can
ever get this back. Nobody ecan ever get thislback. If that's
their position, let them make that on the record, I'll change
my whole case. I'l1l —— T'1]1 say that, you know, we're here on
behalf of the —- the customers, and the customers aren't going |
to do it sc we have third-party standing to make a
constitutional argument.

MR. POPE: But that's not why we're here teday, Your
Honor. We're here on a Eouple of things. We're on this —-
this discovery iséue. We're here on this preliminary
injunbtion issue. And -~

. MS., RAKOWSKY: We'fé not here to argue the merits 6f

this case. |

MR. POPE: Or to change the claims or arguments.

MR. SHAPFER: Yoﬁr Honor, the question in regard to

the Separation of Powers, as they stood up and argued to the

‘Court, was that we had a just fine and dandy remedy, because

~we could make our request for refund. And I've just Pointed

cut that of three attorneys, you get three different arguments

from the State of Nevada in regard to what this tax is, who's
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paying it, who's remitting it, who gets it back.

MR. POPE: That's his pPreliminary injunction
argument, Your Honor. 1It's 1rrelevant, bacause they have the
adequatelremedy. And the -- the reasons the last time we were
here, you said yeah, you're giving me Teasons, but you're not
telling me why. Well, the reasons and the why are theyﬂre
combined. It's -- jt'g tg protect the revenue collection for
the State, and then those other reasons that I gave you today
from that case.

You have to pay first, and sue later. 1It's not an
irreparable harm. Ag long as you get Your money back with
interest you have not been harmed.

MR. DOERR: And.remember, they're here about their
~~ the dancer's ability te do -- |

THE COURT: You know, there's the argument --—

,MR. DOERR: ~- their first amendment activity.

THE COURT: One second. There's the argument that
nothing prohlblts your client from keeping track of all these
people other thar the incredible administrative costs that I
can imagire that would take to pay back the —-

MR. SHAFER: Yes.

THE COURT: -- non -- I mean, the —-

MR. DOERR;: Every other retailer has that
opportunity and can --

MR. SHAFER: Yes.

-Verbatim Digital.Reporting, LLC ¢ 303-798-0890

" Appellants' Appendix Page 2475




Lt 38 ]

10
11
12
. 13
14
15
16
17
i8
19

20

21
22
23

24 |

.25

45
MR. DOERR: — or can't do that.

MR. SHAFER: . Your Honor, yes, there is a reason.
And we gave it to the Court previously. The U.S, Supreme
Court and all the Federal Courts, they all acknowledge that
people have the right to engage in First Amendment protected
exXpression anonymously.

MR. DOERR: We agree.

MR. SHAFER: Your Honor, that is the sole basis of
the Supreme Court lawsuit of last term that has all the
democrats and all the unions up in arms where all these groups
were able to funnel soft money into the Coﬁgressional
campaigns of this year --

MR. DOERR: Is that relevént?

MR. SHAFER: -- that never have to report who that
money came from. Those customers have the absolute right not
to give that ihformation.

MR. DOERR: So, Your Honor, then his client gets to
keep all of their client's money. You see, if they get the
refund, his client gets to keep all of his client's tax money
that he got back.

MR. SHAFER: And our affidavits --

MR. DOERR: That's why the stafute is set up the way
it is. 7

MR. SHAFER: And the affidavits —— we actually have

to constrain ourselves to the record at least in regard to the
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administrative proceeding, the second case. And the

-affidavits say we never increased our door fees to account for

the tax, we just paid it ocut of ocur regular revenues. That %s
what the affidavits say. '
. My clients paid that money. My clients are entitled
to that money. They say through the NAC, they're not.
| THE COURT: Okay. Are you —=

MR. "DOERR: We've séid enough.

MR. POPE: Thank you, Your Honor.-

THE COURT: Yes. I?know'you go a long time ip
betweenrhearings in this matter, at least with me, so I
appreciate the passion. I'm glad you come here ready to do
battle and make my life miserable. Not because you don't do a
good job because, quite frankly, I think you all do a great
job.; I just have so many decisions to make. .

With regards to —- just so that I'm clear, the
December 6th, 2016 letter that came to me that has 20
paragraphs vyou did or did not have a specific letter to the
Court, just you have a geéneral posiﬁion that has been
articulated very succinctly by counsel. You didr't put
anythiﬁg in a letter, correct?

MS. RAKOWSKY: Yes.

THE COURT: I'm not missing anything or am I°

MR. DOERR: I believe T provided that to you -

MS. RAKOWSKY: There was a chart --

Verbatim Digital Reporting, LLC + 303-798-0890
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BEFORE THE NEVADA TAX COMMISSION

IN RE:
OLYMPUS GARDEN, INC., D.I, FOOD &
BEVERAGE OF LAS VEGAS LLC, SHAC, L.L.C,,
D. WESTWOOD, INC.,, K-KEL INC THE
POWER COMI’ANY INC,,

Appellants.

APPELLANTS®’ REPLY BRIEF IN QPPOSITION TO THE NEVADA
DEPARTMENT OF TAXATION’S DENJIAL QOF APPELLANTS’ REFUND REQU

i S L L UL )

REQUESTS

NOW COME Appellants, Olympus Garden, Inc., D.I. Food & Beverage of Las Vegas, LLC,
SHAC, LLC, D. Westwood, Inc., K-Kel, Inc., and The Power Company, Inc. (also collectively
referred to herein as the “Taxpayers™), by and through their attorneys, and hereby reply to the brief
of the Nevada Department of Taxation (the “Department™) requesting the Nevada Tax Commission
(the “Commission”) to uphold the Department’s denial of Appellants’ requests for refunds of the
Live Entertainment Tax (simply the “LET") paid for the tax periods of January, February, March,
and April of 2004.

L STANDARD OF REVIEW

As there was no legal analysis set forth by the Department in its denjal of the Taxpayers’
requests for refunds, the Taxpayers agree that the Corumwsmn must review the Department’s denial
de novo.

II. STATEMENT OF FACTS AND HISTORICAL BACKGROUND

The Taxpayers have no major objections to the departments statement o'f facts and historical | |
background other than to note that in the year 2005 the LET was modified fo better capture and tax
live adult entertainment and to exempt out any other significant payees under the 2003 version of
the LET, other than providers of live adult entertainment. This is discussed more fully in Section
1M, B(3), infra.
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1) 0L ARGUMENT

2| A. THE LET IS A FACIALLY DISCRIMINATORY STATUTE THAT IS PRESUMED
UNCONSTITUTIONAL

‘The Department contends that the LET is presumed valid unti]l the contrary is clearly
established. Dept.Br., p. 3. In response to this, the Taxpayers start by pointing out to the
Commission that: -

“It is a fundamental precept of the First Amendment to the .United States
7 Constitution that all expression, whether it is written, pictorial or by way of

performance, is presumptively protected against governmental interference and
8 restraint.”

9 Ellweﬁt Stereo Thgagrg, Inc, v. Boner, 718 F. Supp. 1553,1560 (M.D.Tenn. 1689), citing
10 |f Doran v. Salem Inn, Inc., 422 11.S. 922 (1975); Roaden v. Kentucky, 413 U.S. 496 (1973);
11 j and Schad v. Borongh of Mount Ephraim, 452 11.S. 61, 66 (1981).

12 Further, when considering the constitutionality of laws such as this, a number of important
13 || factors must be kept in mind. First, it has long been heldr that because of the recogrized preferred
14 | position of First Amendment rights, there is no general presumption of constitutionality that would

15 || normally attach to other legislative_ enactments, contrary to the Department’s assértion otherwise:

16 ] - “While state supreme court regulations and legislative and congressional acts are
generally entitled to & presumption of constitutiopality, [FN12] the preferred

17 - position of the first amendment greatly weakens such a presumption involving that
amendment. See, e.g., Turchick v. United States, 561 F.2d 719, 724 (8th Cir.

18 1977); United Siates v. Dellinger, 472 F.2d 340 (7th Cir. 1972), cert. denied,
410 U.8. 970, 93 S.Ct. 1443, 35 L.Ed.2d 706 (1973). See generally, Cahn, The

19 Firstness of the First Amendment, 65 Yale L.J. 464 (1956). Itisalso inappropriate
to apply such a presumption [of constitutionality] where the practical effect of doing

20 so would be to greatly reduce the burden of proof on the part of the state in Justifying
its speech restrictions.”

- 21

FNI12. However, the Supreme Court has recognized that enactments are subject
22 to different presumptions of validity. Parham v, Hughes, 441 U.S. 347,99 S,(X.
1742, 60 L.Ed. 269, 274 (1979)" _

23 .
Durham v, Brock, 498 F. Supp. 213, 221 (M.D. Tenn. 1980), aff’d, 698 F.2d 1218 (6th Cir.

1982).

24

25 ' :
Additionally, the State of Nevada has a Taxpayers Bill of Rights, which states that each
26 , .
taxpayer has the right “[t]o have statutes imposing taxes and any regulations adopted pursnant
27

| thereto construed in favor of the taxpayer if those statutes or regulations are of doubtful validity
28 ‘ ‘ : '

5
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or effect, unless there 1s a specific statutory provision that is applicable.” N.R.S. § 360.291(1)0)
{emphasis addéd). The Taxpayers have established the invalidity of the LET, and there is no
specific statutory provision that applies to First Amendment protected entertainment, since the
interpretation of the exemption for “live entertainment that the State is prohibited from taxing
under the Constitution, laws or treatises of the United States or Nevada Constitution,” N.R.S. §
368A.200(5)(a), brings the Taxpayers’ entertainment out of the realm of the LET.

Second, it is the government’s gereral burden to substantiate the constitutionality of the
infringement upon protected speech and expi-ession rights, and not on the taxpayers as the
Department coutends; Pexrry Education Ass’n, v. Perry Local Educator’s Ass’n, 460 11.8. 37,
45 (1983) (direct infringement required strict scrutiny); and Widmar v, Vincent, 454 U.S. 263,
270 (1981) (incidental infringement required intermediate scrutiny). |

Neither of the cases cited by the Department in arguing that LET enjoys a presumption of
constitutionality - - unless the Taxpayers prove otherwise - - even involve First Amendment
protected expression. Itis clea:thét the implications on First Amendment speech modify the general
burden threshold asserted by the Departtent, and the Department has not established otherwise.

B. THE LET IS CONTENT BASED, AND IS A FACIALLY UNCONSTITUTIONAL
DIRECT TAX ON THE EXERCISE OF CONSTITUTIONAL FREEDOMS.

1. THE LET IS AN IMPERMISSIBLE TAX ON THE EXERCISE OF
CONSTITUTIONAL FREEDOMS.

The Department attempts to distinguish the Taxpayers’ reliance on Murdock v.
Commonweglth of Pennsylvania, 319 U.S. 105 (1943), with reference to Jimmy Swﬁggarf
Ministries v. Board of Equalization, 493 U.S. 378, 385 (1990). Dept.Br., p. 3. First of all, it
should be noted that in Swaggarf, the taxpayer wanted an exemption from “a generally applicable
sales and use tax” which “applies neutrally to alf retail sales of tangible personal property made in
California,” for the religious materials distributed By his religious ministry. Id, at 389 (emphasis
added). Here, the Taxpayers assert the unconstitutionatity of a limited tax which is solely restricted .
to expression protected by the First Amendment. In addition, in the case before the Commission,

the Texpayers are arguing that they fall under a particular exemption to 2 law that is specifically
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directed at activity protected under the First Amendment.

In addition, while reaffirming its holding in Murdock that “the power to tax the exercise of

a privilege is the power to control or suppress its enjoyment,” Swaggart, at 386, the Supreme Court

nevertheless upheld the California general sales and use tax, citing to its decision in Follett v. Town

of McCormick, 321 U.S. 573 (1944):

“We have here something quite different, for example, from a tax on the income of

one who engages in religious activities or a tax on property used or employed in

connection with those activities . . .a preacher is not “free from all financial burdens

of government, including taxes on income or property’ and, ‘like other citizens, may

be subject to general taxation,” '
Swaggart, at 386-87, citing to Murdock and Follett (internal citations omitted) (emphasis in
original). Here, the LET is most certainly nof a generally applicable tax, is not a tax on income of
an individual or a tax on property, nor is it a general tax applied to other citizens, as discussed by the
Supreme Court. Taxpayers make no argument that they are exempt from general sales, property,
and income tax. If that were the Taxpayers’ argument, Swaggdrt would be applicable. Here,
directly to the contrary, this Commission is asked to review a unique tax enly applied to First
Amendment protected activity.

The Depaﬁment then attempts to discredit the Taxpayers’ reliance upon Minneapolis Star -
& Tribune Co. v. Minnesota Commissioner of Revenue, 460 U.8. 575 (1983), by stating the case
is inapplicable because it “oﬁly applies to the protections of the institution of the press, not to the
more general protections of fréedom of expression that Taxpayers are invoking in this matter.”
Dept.Br., p. 5. In support of this, the Department references a quote from Justice Potter Stewart in
the Minneapolig Star opinion, which the Department contends demonstrates the Framers®
preference towards protecting press over “general protections of freedom of expression.” The
Taxpayers aver in response that the Commission should hear from Thomas Jefferson himself
regarding the importance of free speech and press to the Framers:

“*(The First Amendment) thereby grard(s) in the same sentence, and under the same

words, the freedom of religion, of speech, and of the press: insomuch, that whatever

violates eithet, throws down the sanctuary which covers the others, and that libels,

falsehood, and defamation, equally with heresy and false religion, are withheld from

the cognizance of federal tribunals. . . .> 8 The Works of Thomas Jefferson 464-465
(Ford ed. 1904)” ' _
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1
Gertz v. Robert Welch, Inc., 418 U.S. 323, 357 {1974} (clarification in original),
2 ' .
Moreover, at least one court has directly addressed and rejected the Department’s argument
3
|| that strict scrutiny only applies to selective taxation of the press. Yermont Society of Association
4
Executives v, Milne, 779 A 2d 20, 23 (Vt. 2001) {“Because the State guestions the general notion
5 .
of applying heightened scrutiny to a tax directed at lobbyists, as opposed to the press, we first
6 .
consider the status of lobbying as a protected First Amendment interest”). After determining that
-
the act of lobbying was protected by the First Amendment speech guarantee, the court had no trouble
8
concluding that the Supreme Cowrt precedent clearly established that all taxes singling out First
9
Amendment rights were subject to strict scrutiny:
10 ' '
“The Court in Grogjean [297 U.S. 233 (1936)] emphasized, however, that a tax
11 singling out interests protected by the First Amendment cannot stand. Id. at 244,
250,56 3.Ct. 444 (it is settled law that freedoms of speech and press ‘are rights of the
12 same fundamenta] character’ safeguarded against abridgment by state legislation). .
- - Accordingly, the Court concluded that the abridgment clause prohibited not only
13 laws that directly censored First Ament interests, but also laws that singled out those
interests for special taxation. 1d. at 248-250, 56 S.Ct. 444.
14 '
R
15
The United States Supreme Court has consistently adhered to this principle of
16 disallowing special taxes that single out and burden First Amendment interests, For
example, in Minneapolis Star [460 U.S. at 592], the Court Struck down, on two
17 independent grounds, a special use tax imposed on paper and ink products consumed
in the production of publications. The first ground, the one most relevant to the
18 instant case, was that the tax singled out a First Amendment interest for special
treatment. While acknowledging that the government can subject First Amendment
1s nterests to “generally applicable’ economic regulation without creating constitutional
g problems, the Court rejected the State’s claim that the paper and ink tax was a
20 substitute for the sales tax and thus part of a general scheme of taxation, Id. at 581,
‘ 103 8.Ct. 1365. The Court noted that its previous cases approving such economic
21y regulation ‘emphasized the general applicability of the challenged regulation to all
' businesses.” 1d. at 583, 103 S.Ct. 1365 (emphasis added). The court reasoned that
22 there is less concem that ‘a government will destroy a selected group of taxpayers by
burdensome taxation if it must impose the same burden on the rest of its
23 constituency. Id. at 585, 103 8.Ct, 1365. When the tax singles out a select group,
however, the political constraint is absent, and ‘the threat of burdensome taxes
24 becomes acute.” Id. _
25 { 779 A.2d at 25-26 (emphasis in original) (parentheticals in original) (clarification added).
26 Further, the United Supreme Court has identified that even adult entertainment - - and not
27 | simply free press as the Department contends - - is entitled to the same protection from financial
28 '
5
Appellants' Appendix Page 2483



10

11

12

.13

14

15

16’

.12_

18
19
20
21

* 22

23

24

25

26

27

28

disincentives and economic hardship. In the Supreme Court’s most recent foray into “adult”
entertainment jurisprudence, Justice Kennedy, in his critical concurring opinion, observed that:

“.. .2 city may not regulate the secondary effects of speech by suppressing the speech
itsell. A city may not, for example, impose a content- based fee or tax.”

City of Los Angeles v, Alameda Books, 535 U.S. 425, 445 (2002) (Kennedy, J., concurring)
(emphasis added). See also Acorn Invs, Jac. v. City of Seattle 887 F.2d 219, 222 (9th Cir. 1989)

|} (invalidating a discriminatory licensing tax involving adult businesses where the tax was not proved

to be related to the costs of regulating such businesses); TK’s Video, Inc. v, Denton County, 24
F.3d 705, 710 (5th Cir. 1994) (“Government cannot tax First Amendment rights, but it can exact

narrowly tailored fees to defray administrative cost of regulation.”).

Justice Kennedy’s concurrence in Alameda Books is critical because most courts haye noted

fhat apinion to be the constitutional “holding™ of that plurality decision of the Court pursuant to

Marks v. United States, 430 U.S. 188 (1977).!
As noted ﬁbove, end in their notices of appeal, the Taxpayers’ activities (and the activities

ofany other taxpayer who presents live entertainment) are forms of eiﬁression protected by the First

Amendment. In regard to these protections, it makes absolutely no difference that N.R.A. §

'Marks is the case which describes how to discern the precedence of a plurality decision (the
“holding of the Court may be viewed as that position taken by those Members who concurred in the
judgment on the narrowest grounds™). 430 U.S. at 193, cifing Grege v. Georgia, 428 U.S. 153,169
n.15 (1976). Since the ruling in Alameda Books, courts have consistently held Justice Kennedy’s
concutring opinion to in fact be the holding of that decision. See, e.g., Ben’s Bar v. Village of
Somerset, 316 F.3d 702, 721-22 (7th Cir. 2003)(challenging ordinance prohibiting the sale, use or
consumption of alcohol on premises of “Sexually Oriented Businesses”); SOB, Inc.. v. Connty of
Benton, 317 F.3d 856, 861-62 (8th Cir. 2003), cert. denied, 540 U.S. 820 (2003)(challenging public |

indecency ordinance); Peek-A-Boo Lounge of Bradentan, Inc. v. Manatee County, 337 F.3d
1251, 1269 (11th Cir. 2003), cert. denied, 541 U.S. 988 (2004)(Justice Kennedy’s concurrence

applied to both zoning and public nudity ordinances); G.M., Entexprises, Inc. v. Town of St
Joseph, 350 F.3d. 631, 637-38 (7th Cir. 2003), cert. denied, 125 S.Ct. 49 (2004)(the Justice’s
concurring opinion applying to, among other things, a dancer/patron “buffer zone” such as the one
found in Chapter 6.54); and World Wide Video of Washington, Inc. v, City of Spokane, 363 F.3d
1186, 1193 (9th Cir. 2004) (chellenging a zoning ordinance). Cf., Center for Fair Public Policy
¥. Maricopa County, 336 F.3d 1153, 1163-64 (Sth Cir, 2003) cert. denied, 541 U.S. 973 (2004)(a
divided Ninth Circuit concluding that Justice Kennedy’s “proportionality” test was not relevant to
an hours-of-operation restriction),cert denied, 541 U.S. 973 (2004).

6
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368A.200(5) limits the tax’s application to for-profit entertainment. “Those who make their living
through exercise of First Amendment rights are no less eatitled to its protection than those whose
advocacy or promotion is not hitched to a profit motive.” Cammarano v. U.S., 358 U.S. 498, 514
(1959). In fact, protecting one’s ability to turn a profit from First Amendment activity benéfits free
expression, as can be readily cognized in the publication realm. See Pacific Gas and Elec. Co. v

| Public Utilities Com’n_of Califoxnia, 475 U.S. 1,32 (1986) (“. . .protection of an author’s profit

incentive furthers rather than inhibits expression. . .”), citing Harper & Row Pablis hers. Inc. v.
Nation Enterprises, 471 U.S. 539, 555-59 (1985).

Further, as a basic legal premise, a state may not impose a charge upon the exercise of a
constitutional right. Murdock, 319 U.S. at 113, Nevertheless, a licensing fee levied upon “adult
entertainment establishments” does not excessively burden First Amendment rights “so long as
it is imposed as a regulatory measure to defray the cost of investigating the lcense applicant.”
Broadway Books v, Eobery‘s, 642 F.Supp. 486, 493 (E.D. Tenn. 1986). The fee should be as
minimal as.necessa.ry to meet the cost to the city. Id. The rationale for this rule is that “the
power to impose a license tax on the exercise of . . . [First Amendment] freedoms is as potent as
the power of censorship.” Murdock, 319 U.S. at 113 (clarification added). “Speech cannot be
financially burdened, any more than it can be punished or banned, simply because it might”
result in some problems to society. Forsythe County v.'Nationaiists Movement, 505 U.S. 123,
135 (1992) (emphasis added). And, “tax based on the conteﬁt of speech does not become more
conslitutional because it is a small tax.” Id. at 136.

The Department #s certainly imposing more than a minimal fee on constitutionally
protected live entertainment based on content, and has not set forth its rationale for laying that
significant burden on protected expression. The burden of provingthat the fees are necessary to
cover the reasonable costs of the licensing scheme lies with the licensing authority. See, e.g.,
Ellwest, 718 F.Supp. at 1574 ; Fly Fish, Inc. v. City of Cocoa Beach, 337 F.3d 1301, 1315
(Lith Cir. 2003) (“. . . it is the City’s burden to establish that its licensing fee is justified by the
cost of processing the application”); and Kentncky Restaurant Concepts, Inc, v. City of
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Louisville, 209 F.Supp.2d 672, 691-92 (W.D. Ky. 2002) (in striking down ordinance fees, the
district court noted that the “principles governing whether a licensing fee is permissible are well-
established . . ,” and that the “municipality bears the burden of presenting evidence that its fee

is necwsary to defray the cost of administering the regufatory scheme™) (émphasis added), citing

Bright Lights, Inc. v. City of Newport, 830 F.Supp. 378, 385 (E.D. Ky. 1993), in turn citing
Ellwest Stereo Theatre, 718 F.Supp. at 1574.

If the government does not fulfill thjs burden, the fee is void. See, e;g., Acorn
Investments, Inc. v. City of Seaglé, 887 F.2d 219 (9th Cir. 1989) (Court of Appeals invalidated
a $650.00 fee); Sentinel Communications Co. v. Watts , _936 F.2d 1189 (11th Cir. 1991)
{(evidence as to reasonableness of fee was insufﬁcient); AAK, Tnc, v. City of Woonsocket, 830
F. Supp. 99 (D.R.I. 1993) (fees for adult entertainment establishments struck down as
unconstitutional). In addition, where protected speech is singled out for regnlation, a heavy
burden of justification is placed upon the Iicensing agency because “differentisl treatment. . .
suggests that the goal of the regulation is not unrelated to suppression of expression and such a
goal is presumptively unconstitutional.” Minneapolis Star, 460 U.S. at 585,

This doctrine goes beyond the written word. As succinctly put by the United States Court
of Appeals for the Fourth Circuit, “it is obvious that the First Amendment sets limjt on the
ecopomic burdens that can be imposed upon the dissemination of protected materials,” even
against a store that ‘;sold both books and films emphasizing sexual matters.” Hart Bookstores,
Inc, v, Edminsten, 612 F.2d 821, 827, 824 (4th Cir. 1979), cert, denied, 447 U.S. 929 (1980).2

2See also, United States v. National Treasury Employees Union, 513 U.S. 454, 463-69

(1995) (Court noted that “because compensation provides a significant incentive toward more
expression” by artists, “by denying respondents that incentive, the honoraria ban induces them to
curtail their expression” and therefore “unquestionably imposes a significant burden on expressive
activity”); Turner Broadeasting System, Inc, v. F.C.C.,520U.8. 180(1997) (the Court underwent
adetailed economic analysis in determining what the First Arnendment benefits and detriments were
in regard to the F.C.C. “must carry” provision for cable t.v. broadcasters, and found that — in
invalidating the regnlation — an 11% decline in advertising revenues posed a “serious risk of
financial difficulty” and that stations would suffer “financial harm and possible ruin™) (emphasis

added); and Erzmoznik v. City of Jacksonville, 422 U.S. 205, 211 n.’s 7&8 (1975} (Court

invalidated an ordinance that prohibited the showing of films containing nudity at drive-in theaters
_ s
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The U.S. Supreme Court addressed the issue of cconomic impact on the First Amendment

in Simon & Schuster v, Crime Victims Board , 502 U.S. 105 (1991), where it ruled

unconstitutional the “Son of Sam” law which prohibited a criminal from earning a profit on books

written about his or her criminal activity. The Supreme Court noted that such a regulation |.

“imposes a financial disincentive,” and that this “raises the specter that the government may
effectively drive certain ideas or viewpoints from the marketplace.”Id. at 611. Just as the state
may not simply ban expression 1t dislikes, it cannot use financial disincentives and economic
hardship to drive disfavored expression from the market. 7

More recently, the Supreme Court, in United States v. Playboy Entertainment Group,
Inc., 529 U.S. 803 (2000), considered the constitutionality of a law which restricted the availability
of certain cable television stations to broadcast adult material prior to 10:00 p.n. In finding the
regulations unconstilutional, the Court noted that “the result was a significant restriction of
communication, with a corresponding reduction in Playboy’s revenues.” 1d, at 809. (emphasis
added). Even the four-member dissent (while ndting that the constitutional analysis may not be the
same as an absolute ban) stated that “laws that burden speech, say, by making speech less profitable,
may create serious First Amendment issues . .. 1d. a1 838 (emphasis added). This case obviously
does not involve the press, yet flies directly in the face of the Department’s argument.

Through Chapter 368 A, the exercise of these constitutional rig]ufs 1s conditioned upon and
burdened by the payment of a substantial fee in the form of a tax, Ifthe Taxpayers are unable to pay
the tax imposed by Chapter 368A, they cannot then engage in the First Amendment activities
encompassed by the regulations. Even though the tax is not due before the speech can be presented
(a classic prior restraint situation) if the tax is high enough, it will prevent taxpayers from engaging

in speech because they will be unable to make money. In light of the above Jurisprudence, even free

when the screen was visible from a public street or place, by concluding that the structural
requirements necessary to comply with the ordinance would “increase the cost of showing films
containing nudity;” that in certain circumstances theaters might avoid showing these movies rather
than incur the additional costs; that this could result in individuals being unable to see such films;
and that the ordinance was therefore unconstitutional in that it was a “restraint on free expression™),

5
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speech that is outside the realm of “free press” - - which the Department feels is the only type of
“speech” that should be protected from such faxalion - - i3 still not subject to impermissible taxation
such as Chapter 368A. '

2, THE LET DOES TAX DIFFERENTLY BASED UPON CONTENT

The Department’s reliance on Leathers v. Medlock, 439 U.S. 439 (1991} is misplaced and
must be rejected. The Department attempts to utilize Leathers to support the proposition that all
tax legislation emjoys a presumption of validity and that legislatures have broad discretion to
differential among speakers within those statutes however they may choose. Leathers does not
supi)ort these propositions.

A propér understanding of Leathers begins with its context. Leathers is a continuation of .
Arkansas Writers’ Project, 481 U.8.221 (1 98’)) ("AWP”) and answers a very narrow question 1eft
open by AWP. Speciﬁca]ly, the AWP Court stated: ' |

“Because we hold today that the State’s selective épplication of its sales tax to

magazines is unconstitutional and therefore invalid, our ruling eliminates the

differential treatment of newspapers and magazines. Accordingly, we need not

decide whether a distinction between different types of periodicals presents az

additional basis for invalidating the sales tax, as applied to the press.”
481 U S. at 223 (emphasis added),

Leathers simply answers this question left open by AWP. To be sure, the Leathers Court
began its analysis by.distinguishing the case athand from Grojean v. Americsn Press Co., 297 U.S.
2?;3 (1936), Minneapolis Star & Trubune Cg. v. Minnesota Conuin’r of Reyenue, 460 U S, 575 |
(1983), and AWP, supra. 439 U.S. 444-449. In this régand, the Court explained, “This is not a tax
structure that resembles a penalty for particular speakers or particular ideas.” Id. at 449. Hence,

. the Court determined that the only possible basis to deem the generally applicable sales tax® scheme

unconstitutional would be via the “additional basis” left unexplored by AWP:

“Because the Arkensas sales tax presents none of the First Amendment difficulties
that have lead us to strike down differential taxation in the past, cable petitioners can
prevail only if the Arkansas tax scheme presents ‘an additional basis’ for concluding
that the State has violated petitioner’ First Amendment rights. See Arkansas

*This is why that case is not subject to the general doctrine that laws directed at First
Amendment protected rights are presumed unconstitutional.

1¢
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Writers’, supra, 481 1).8. at 233..”

499 U.S. at 449 (emphasis added) (quotation in original).

InTurner Breadcasting System. Inc. v. Federal Communications Commission, 5127.5.

622 (1994}, the Court clarified that whether strict scrutiny applies fo a tax targeting a certain medium
of speech depends on the structure of the tax. Id. at 660. Taxes which are structured like those in
Minneapolis Star and AWP to target a certain medium receive strict scrutiny, even where there is
no evidence of illicit motive, 1d. On the other hand, generally applicable taxes that incidentally
burden spéech receive rational basis review, unless there is evidence of an illicit motive. Id. In this
regard the Court stated:

“It would be error to conclude, however, that the First Amendment mandates strict
scrutiny for any speech regulation that applied to one medium but not others, In .
Leathers v. Medlock, 499 U.S. 439 (1951) for example, we upheld against First
Amendment challenge the application of a general state tax to cable television
services, even though the print media and scrambled satellite broadcast television
services were exempted from taxation. As Leathers illustrates, the fact 2 law singles-
out a certain medium, or even the press as a whole, *is insufficient by itself to raise
First Amendment concerns.” Id, at 444. Rather, laws of this nature are
‘constitutionally suspect only in certain circumstances.” Id., at 444. The taxes
invalidated in Minneapolis Star and Arkansas Writers’ Project, for example
targeted a small number of speakers, and thus threatened to ‘distort the market for
ideas.” 499 U.5., at 448. Although there was no evidence that an illicit governmental
motive was behind either ofthe taxes, both were structured in a manner that ralsed
suspicions that their objective was, in fact, the suppression of certain ideas. See

Arkansas Writers’ Project, supra, 481 U.S., at 228-229; Minneapolis Star, 460
U.S,, at 585.” _

Turner Broadcasting, 512 U.S. at 660 (emphasis added).

The decisive question is thus whether the LET is “differential or content based on [its] face,
such that improper intent could be inférred” or whether “the tax is genersally applicable and content
neutral on its face” Id. There can be no doubt that the LET is differential on its face like the tax in
Minneapolis Star and not a generally applicable tax, like the one in Leathers, that happens to

extend to live entertainment, but not other mediums of speech.*

* It should be kept clear that the Taxpayers are facially challenging the tax as an
unconstitutional differential tax on live entertainment generally and not erotic dancing specifically.
The tax impermissibly singles out live entertainment for taxation, impermissibly taxes different
forms of live entertainment differentially (via exemptions), and Impermissibly treats venues of five
entertainment differentially based on size. ‘

11
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A comparison of the LET to the taxes in Minneapolis Star and Leathers removes all doubt.

‘| Leathers involved a challenge to & an Arkansas sales “tax of general applicability.” Leathers, 199

U.S. at447. Specifically, “Arkansas’ Gross Receipts Actimposes a 4% tax on receipts from the sale

- of all tangible personal property and specified services.” Id. at 441. Nevada has a similar sales and

use tax, which is set forth in Chapters 360B and 372 of the Nevada Code. The taxpayers have not
protesfed the payment of that sales and use tax and are not challenging it. Instead, the Taxpayers are
challenging the LET which imapermissibly singles ont live entertainment for a special tax scheme.

The LET is differential on its face. It singles out a single medium of speech for taxation like
the tax in Minngapolis Star. The tax in Minneapolis Star was held “unconstitutional for two
reasons.” Leathers, 499 U.S. at 445, One of these reasons was that it singled out “a narrowly
defined group to bear the full burden of the tax” — the press. Id. at 445-446 (quoting, Minneapolis
Star, 460 U.S. at 592). The LET does the sam-e, it singles out live entertainment for special taxation.

“This renders the tax constitutionally suspect and subjects it to strict scrutiny. There is no need to

show even a scintilla of improper motive on the legislature’s behalf, “Minneapolis Star resolved
any doubts about whether direct evidence of improper censorial motive is required to invalidate a
differential tax on First Amendment grounds: “illicit legislative intent is not the sine gua non of a
violation of the First Amendment.’” Id. at 445 (guoting, Min neapolis Star, 460 U.S. at 592 (also
stating, “We need not and do not impugn the motives of the Minnesota legislature....”)). Therefore,
since the structure of the LET renders it constitutionally suspect for singling out live entertainment,
the LET is subject to strict scrutiny without any need for the Taxpayers to. show discriminatory
intent.

The LET is unconstitutional for two reasons. First, it is a specific tax - - ot a general sales,

s “Among the services on which the tax is imposed are natural gas, electricity, water,
ice, and team utility services; telephone, telecommunications, and telegraph service; the furnishing

of rooms by hotels, apartment hotels, lodging houses, and tourist camps;. alteration, addition,

cleaning, refinishing replacement, and repair services; printing of all kinds; ticket for admission to
places of amusement or athletic entertainment, or recreational events; and fees for the privilege of
having access to, oruse of, amusement, entertainment, athletic, or recreational facilities.” Leathers,
499 1.8, at 447, o
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income, property, or usage tax - - directed particularly at First Amendment rights. Second, by
exempting out the vast majority of live entertainment, the LET is basically only aimed at a particular
group of First Amendment actors. The forms of live entertainment that are actually subject to the
LET and not limited are very limited. Further, the Department has failed to aftempt to justify or even
address the numerous other exemptions to the LET besides boxing and NASCAR.

3. | THE NUMERQUS EXCEPTIONS TO THE LET AND ITS LEGISLATIVE

HISTORY FIRMLY ESTABLISH DISCRIMINATORY INTENT BEHIND
THE CONTENT-BASED REGULATION :

Assuming, arguendo, that it is necessary for the Taxpayers to show discriminatory intent,
such intent is clear and overwhelming in light of the numerous types of live entertainment that are
exempt from the tax, leaving adult entertainment as the primary and near only taxpayer. If any doﬁbt
could remain, it is eradicated by the legislative intent, which demonstrates that tlﬁa was exactly what
the legislature meant to accomplish.

The Supreme Court has stated that “[e]xemptions from an otherwise legitimate regulation
of a medium of speech may be noteworthy for a reason quite apart from the risk of view point and
content discrimination: They may diminish the credibilitjr. of the government’s rationale for
restricting speech in the first place.” City of Ladue v. Gilleo, 512 U.S. 43, 52 (1994). In this case,
the numerous exemptions reveal that the LET is in fact targeted principally, if not only, at adult
entertainment facilities, which are protected by the First Amendment. The LET is therefore content
specific; it is subject to strict scrutiny; and it is unconstitutional.

There was a similar pattern of exceptions in the case of Church of Lukurni v, Hialeah, 508
U.S. 520 (1993). The Church of Lukumi was a church that practiced the Santeria religion, which
has animal sacrifice as one of the principle tenets of its belief system. One of the city ordinances in
question was, on its face, a broad prohibition against “fWhoever . . .unnecessarily. . . kills any

animal.” Id. at 573. It was determined, however,with both textual and as applied exceptions, that

‘the city deemed “hunting, slaughtering of animals for food, eradication of insects and pests, and

euthanasia as necessary.” Id. at 537, The city justified the exceptions because it believed that
“animal sacrifice is ‘different’ from the animal killings that are permitted by law [1. Aoéording 10

13
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the city, it is *self-evident’ that killing animals for food is ‘important’; the era.dication of insects and

pests is ‘obviously justified’; and that euthanasia of excess animals ‘makes sénse’.”Ii at 544. The
Supreme Court determined that the city, by this pattern of exéepﬁons, devalued the reasons given

for precluding the killing of animals in a First Amendment (religious) context. Id. at 537-538.

Thus, the ordinances in question, the Court determined, had “every apﬁeara.nce of a prohibition that

‘society is prepared to impose upon [Santeria worshipers] but not upon itself ” Id. at 545 (internal cite

omitted).

Just as in the Lnknmi case, the Department exempts numerous forms of live entertainment
from the LET, including but not limited to: live entertainment at tradc shows, shopping malls,
restaurants, and amusement rides; music performed by musicians who move constantly through the |
audience; outdoor concerts; many performances at casinos; and vocal and instrumental music in a
restaurant or lounge if the music doesn’t interfere with conversation or cause patrons to watch. Yet
the adult entertainment establishments are still required to pay the tax. Thus, the LET has every
appearance of a prohibition that society is prepared to impo.ée upon people engaged in erotic
expression, but not upon itself. The Supreme Court established in Lukumi that such distinctions
rendered a regulation unconstitutional:

“Where government restricts only conduct protected by the First Amendment and

fails to enact feasible measures to restrict other conduct producing substantial harm -

or alleged harm of the same sort, the interest given in justification of the restriction

is not compelling. It is established in our strict scrutiny Jjurisprudence that a law

cannot be regarded as protecting an interest of the highest order . . . when it leaves

appreciable damage to that suppoesedly vital interest unprohibited.”
Id. at 546-547 (emphasis added, citations omitted).

There is no First Amendment protection given to NASCAR racing or boxing . Nordo people
generally oppose or take issue with the type of musical or live entertainment provided in shopping |-
malis, amusement rides, casinos, restaurants, or concerts, Yet, the LET does not apply to these

activities. Instead, the LET essentially only applies to live entertainment that is in fact fully

protected by the First Amendment. As is the case in Lukumi such a tax must fail to pass

constitutional scrutiny. Itis also the case that such a tax “simply cannot be defended on the ground
that partial prohibitions may affect partial relief.” Florida Star v. BALF. 491 U.S. 524, 540 (1989).

14
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Also, the Department only attempts to addresses two of the many exemptions set forth by the
LET, boxing and NASCAR, without even discussing why the other forms of live enterfainment are
exempted. The Department cites the large amount of revenue brought in by the NASCAR races,

however, no consideration is given to the amount of revenue and taxes live entertainment

establishments are a/ready paying in sales and income tax on top of the LET. The argument made

by the Department is that the LET is simply a revenue generating measure, but even the legislative
history of this tax demonstrates that the tax burden was simply shifted from the casinos (which are
not protected activity under the Constitution) to the providers of live entertainment, which are
protected by the First Amendment.

Furthermore, should any doubt remain, the legislative history unequivocally bears out the
discriminatory intent of the legislature when it enacted the content-based LET. A salient example
of this is the “Minutes of the Meeting of the Assembly Comumittee on Commerce and Labor”
recorded during the 73rd Congressional Session on May 16, 2005, attached hereto as Exhibit A.S
Since the Department was unable to located the document, the Taxpayers note that this was the
committee meeting where it was debated whether 1o use the language “adult live entertainment” to
better capture adult clubs in the amended versoin or whether that would make the target of the LET
too obvious to the courts:

Chairwoman Buckley:

My biggest concern with the bill is its constitutionality. . . . I'm concerned that if we

just put [“]live adult entertainment,{”] that might be held unconstitutional. Twonder

if a better approach might be to pick out a few more things like the racetrack and

sporting events, but to delineate all those separate ones and leave it like that. We

could fix and refine the language to make sure we’re more carefu] and more able to

describe things that might be caught up rather than put into our statute the phrase

“adult entertainment.” which puts a big red flag on it for the courts. What are your

thoughts on that? ‘

Senator Titns:

3

The Taxpayers duly recognize that this legislative history reflects debate on how the
2003 legislation should be modified rather than on the original enactment of the 2003 legislation.
However, this does not detract from the fact the history unequivocally demonstrates that the 2003
legislation’s tax burden befell live adult entertainment in a greatly disproportionate manner. Indeed,
the discussion indicates that the tax failed to bring in the intended revenue because the 300-seat
requirement, in action, excluded many of the adult clubs that were intended as a revenue source,
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Atone time the brothels were included, so that would be broader. Your can make the
argument that this is a special kind of business that poses special kinds of social
problems and therefore you can attach them, Tt’s worth doing, and if an elected court
in the state wants to challenge it, that’s fine. None of the parts of the Constifution are
ahsolute and they’re all subject to interpretation. They interpreted the property tax
we recently passed as maybe constitutional, and we can see how flexible the
Constitution is in Nevada. I think its worth the chance to put it in there.

ASSEMBLY COMMITTEE ON ComeRCE AND LABOR OF NEVADA, 73d Sess., p. 19 (May 16, 2005)
{clarification added), Exhibit A.

The Minutes also elucidate that the intent behind the tax was to further ratchet up the tax
burden on adult entertainment, even though adult entertainment was already paying the vast majority
of the existing tax:

Senator Dina Titus, Clark County Senatorial District No. 7-

The tax package from the 2003 Legislative Session included the entertainment tax,

which quickly proved a bookkeeping nightmare. Tt also failed to generate the

revenue we had anticipated and it didn’t adequately bring in a group some of us

intended to be covered, which are the siriptease clubs that have proliferated, primarily
in southern Nevada. ,

* * %*

It will do a better job of capturing adult five entertainment because it eliminates that
300 seating requirement,

* & %

Certainly the intent of the live entertainment tax was not to get nudist colonies, but
to get striptease clubs.

* % &

Chairwoman Buckley: .

I'wonder if we could do it in a way that’s a little broader but gets at the problems so

we could avoid losing the revenue. We're getting the most revenue from adult

entertainment clubs, which is $6 million dollars, the highest amount paid under the

live entertainment tax. The next one is race tracks at $1.5 million, but everything

else pales in comparison to how much they’re bringing in now, and 1 would hate to

give them back their $6 million. '
Id. at 17-19 (names bolded in original) (emphasis added), Exhibit A.

This legislative history also explains that NASCAR racing and other sporting events were
exempted from the bill because they were believed to be “fhmily oriented” and not because of the
“prodigious economic activity” that the Department has asserted as a pretext:

Senator Dina Titus, Clark County Senatorial District No, 7:
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This eliminates seating requiremnents, which were problematic I the original bill. It
eliminates sporting events, which are family oriented. We believe those are attended
by local families, and eliminating this would help to get a second NASCAR race, an
all-star basketball game, and a baseball team. . .,

i L] *

Senator Titus:

I agree with that. The 300-seatrequirement has kept a lot of those clubs from paying.
If you decide to amend this apd do something with it, be sure to keep that in mind
because that’s where a lot of the revenue is. The fiscal Division in the Senate argued
that if you eliminate some of the family-oriented businesses like NASCAR and you
take out the 300-seat at the same time, that will more than make up for any lost
revenue. :

The 300-person seating requirement was, in fact, lowered to a 200—peison seating
requirement, even though adult entertainment was already paying fou:—timgs more in taxes that the
next contributor under the LET. N.R.S. § 368A.200(5)(d),(c). The next largest contributor under
the previous scheme was racetracks. Now racetracks are eliminated viathe NASCAR exception and
via the exception for all “[l]ive entertainment that is provided to the public in the outdoor area. . .
7 NR.S. § 368A.200(5)(0}.(m). Now, in the Committee’s own words, the taxes paid by any
remaining providers of live entertainment that the legislature forgot to exemipt “pale in comparison”
to the amounts paid by adult entertainment establishments. ASSEMBLY COMMITTEE ON COMMERCE
AND LABOR OF NEVADA, 73d Sess,, p. 19 (May 16, 20035), Exhibit A.

Hence, the department cannot genuinely argue that this is not a content-based regulation that
targets certain speech. Every path of analysis leads the LET directly to strict scrutiny.”

Aund, of course, the LET cannot survive strict scrutiny because the Department has failed to
présent a compelling governmental interest the tax promotes outside of raising revenues:

“The main interest asserted by Minnesota in this case is the raising of revenue. Of

course that interest is critical to any govemment, Standing alone, however, it cannot

justify the special treatment of the press, for an alternative means of achieving the

same interest without raising concerns under the First Amendment is clearly
available: the State could raise the revenue by taxing businesses generally. . . .”

=

This section as a whole atso forther addresses the Department’s quizzical argument
that the “LET classifications are not unconstitutionally overbroad” which merits no further
discussion.
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Minnesapolis Star, 460 U.S. at 586. Since the Department has not even attempted to assert a
compellinginterest in taxing constitutionally protected live entertainment differently from businesses
generally, the' LET fails strict scrutiny and must be ﬂeclared unconstitutional under the First
Amendment and the correlating provisions of the Nevada Constitution. |
C.  THE TAXPAYERS ARE EXEMPT FROM TAXATION.

| The Taxpayers have demonstrated that federal law holds that states are not permitted to
impermissibly tax First Amendment protected expression. The Department again (as in its initial
denial of the refind claims) does not state specifically why the Taxpayers® entertainment, which is
clearly protected by the United States and Nevada Constitutions, is not exempt under N.R.S. &
368A.200(5)(a).
IV. CONCLUSION

For the reasons set forth above as well as the reasons set forth in the Taxpayers’ Notices of

Appeal, the Taxpayers respectfully request that this Commission reverse the Nevada Department of
Taxation’s denial of their request for refund of any and ali Live Entertainment Taxes paid for the

reporting periods of January, February, March, and April 2004, and all months forward.

Respectfully Submitted:

Dated: June 22, 2007

Shafer & Assocmtes P.C.
3800 Capital City Blvd. Suite 2
Lansing, Michigan 48906—21 10
(517) 886-6560 - telephone

(517) 886-6565 - facsimile
shaferassociates@acd.net - emait
*Pending Admission Pro Hac Vice

DIANA L. SULLIVAN, Bar No. 4701
Ghanem & Sullivan, LLP

8861 West Sahara Avenue, Suite 120
Las Vegas, Nevada 89117

{702) 862-4450 - telephone

(702) 862-4422 - facsimile

dsulli - .cQm) - email
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Icertify that I am an employee of Shafer & Associates, P.C., and that on the 22% day of June,
2007, I served the foregoing Appellants® Reply Brief in Opposition to the Nevada Department of
Taxation’s Denial of Appellants’ Refund Requests as indicated below:

Via U.S. Mail , Facsimile and Elecironic Mail

J Mr. Dennis Belcourt

Deputy Attormey General

Mr. David J. Pope

Sr. Deputy Attorney General

555 East Washington Ave., #3900
Las Vegas, NV 89101

JPOP .State.nv.us

DLBELCOU@ag.state.nv,us

VYV ectronic Mail

Erin Fierro
Executive Assistant
Nevada Department of Taxation

Andrea E. Prtzlaff
Shafer & Associates, P.C.
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MINUTES OF THE MEETING
OF THE '
ASSEMBLY COMMITTEE ON COMMERCE AND LAROR

Seventy-Third Session
May 16, 2005

The Committes on Commerce and Labor was cailed to order at 2:09 p.m., on
Monday, May 168, 2005, Chairwoman Barbara Buckley presided in Room 4100
ot the Legislative Building, Carson City, Nevada, and, via simultaneous
videoconference, in Room 4406 of the Grant Sawyer State Ofiice Building,
Las Vegas, Nevada. Exhibit A is the Agenda. Al exhibits are available and on
file at the Research Library of the Legislative Counse! Bureau.

COMMITTEE MEMBERS PRESENT:

Ms. Barbara Buckley, Chairwoman
Mr, John Oceguera, Vice Chairman
Ms. Francis Allen

Mr. Bernie Anderson

Mr. Morse Arberry Jr,

Mr. Marcus Conkiin

‘Mrs. Heidl S. Gansert

Ms. Chris Giunchigliani

Mr. Lynn Hettrick

Ms. Kathy MeClain

Mr. David Parks

Mr. Richerd Perkins

Mr. Bob Seale

Mr. Rod Sherer

COMMITTEE MEMBERS ABSENT:
None .

GUEST | EGISLATORS PRESENT:

Senator Michael Schneider, Clark County Senatorial District No. 11
Senator Dennis Nolan, Clark County Senatorial District No. 9
Senator Dean Rhoads, Northern Nevada Senatorial District
Senator Dina Titus, Clark County Senatorial District No, 7
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- Assembly Committee on Commerce and Labor
May 18, 2005 -
Page 2

STAFF MEMBERS PRESENT:

Brenda J. Erdoes, Legislative Counsel
Diane Thornton, Committee Policy Analyst
Russell Guindon, Deputy Fiscal Analyst
Vanessa Brown, Committes Attaché

OTHERS PRESENT:

Dino DiCianno, Deputy Director, Nevada Department of Taxation

Bobbette Bond, M.P.H., Government and Community Affairs Manager,
Culinary Workers Health Fund

Jack Jeffrey, Legislative Advocate, representing Southern Nevada
Building and Construction Trades Council

Bob Ostrovsky, Legislative Advocate, representing Employers Insurance
Company of Nevada

Nancyann Leeder, Nevada Attorney for injured Workers, Nevada

_ Department of Business and Industry

Valerie Rosalin, Director, Consumer Heaith Ass:stance, Office of the
Governor

Robin Drew, Private Citizen, Las Vegas, Nevada

Jim Nadeau, Legislative Advocate, representing the Nevada Association

- of Realtors }

Charlie Mack, Owner and Broker, Mack Realty Commercial Specialists,
Las Vegas, Nevada; and President, Nevada Real Estate Commissian

Buffy Dreiling, Legal Counsel, Nevada Association of Rsaltors, Reno,

" Nevada

Gail Anderson, Administrator, Real Estate Division, Nevade Department of
Business and Industry ,

Joseph Johnson, Legislative Advocate, representing Independent Power
Corporation, Reno, Nevada; and representing the Toiyabe Chapter
of the Sierra Club

Bill Bible, President, Nevada Raesort Association, Las Vegas, Nevada

Denis Neilander, Chairman, Nevada State Gaming Control Board

Terry Graves, Legislative Advocate, representing The Beach Night Cluh,
Las Vegas, Nevada -

Don Logan, President and General Manager, Las Vegas 51s Baseball Club,
Las Vegas, Nevada '

Joe Brown, Legisletive Advocate, representing Las Vegas Motor
Speedway, Las Vegas, Mevads

Chris Powell, General Manager, Las Vegas Motor Speedway, Les Vegas.
Nevada
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Scott Sherer, Legislativa Advocate, representing Paramount Parks,
Las Vegas, Nevada

Taylor Dew, Magical Hula Girls, Las Vegas, Nevads

Billy Johnson, Vice President end Chief Operating Officer, Las Vegas
Wranglers, Las Vepas, Nevada

_ Richard Clauser, Naturist Society and The Naturist Action Committes

Sabra Smith-Newby, Legislative Advocate, representing The City of
Las Vegas, Las Vegas, Nevada

Allen Lichtenstein, General Counsel, American Chvil Liberties Unian,
Nevada

Don Soderberg, Chairman, Public Utitities Commission of Nevada

Jon Wellinghoff, Legislative Advocate, representing MGM/Mirage, Power
Light Corporation, and Freus Corporation, Las Vegas, Nevada

Michael Yackira, Executive Vice President and Chief National Oftficer,
Sierra Pacific Resources, Nevada Power, and Sierra Pacific Power
Company, Nevada

Adriana Escobar-Chanos, Consumer Advocate and Chief Deputy Attorney
General, Bureau of Consumer Protection, Office of the Attarney
General, State of Nevada

Mark Russell, Chairman, Nevada Renewable Energy and Conservation
Task Force

Tim Carlson, Member, Renewable Energy Task Force

Fred Schmidt, Legisletive Advocate, representing ORMAT, Sparks,
Nevada

Dan Schochet, Vice President, ORMAT, Sparks, Nevada; and Geothermal
Member, Nevada Renewable Energy Task Force

Robert Tretiak, Business Development Officer, International Energy
Conservation, Las Vegas, Nevada

Chairwoman Buckley:
[Called the meeting to order. Roll called.} I'll open the hearing on S.B. 483.

Senate Bill 483: Establishes joint and severable Hability for payment of esrtain
taxes, interest and penalties administered by Department of Taxation.
(BDR 32-394)

Dino DiCianno, Deputy Director, Nevada Department of Taxation:

Senate Bill 483 is brought to you on behalf of the Dapartment of Taxation. The

bill moves the provisions with respect to responsible party determinations from
. the sales tax provisions found in S.B. 372 and S.B. 374, and includes them into

NRS [Mevada Revised Statutes] 360, which ars the general administrative

Appellants' Appendix - Page 2501




Assembly Committee on Commerce and Labor
May 16, 2006
Page 17

Assemblyman Seale: .
Are there other states on the West Coast that have an exemption on this kind of
equipment as well?

Senator Rhoads:
I'm sure there are, but LCB [Legislative Counsel Bureau] staff would have to tell
you that.

Chairwoman Buckley:
Thanks for that. We'll close the public hearing on $.B. 398 and open the
hearing on S,B. 247.

Senate_Bill 247 |1st Reprint): Revises provisions governing tax on fve
entertainment. {BDR 32-630} :

Senator Dina Titus, Clark County Senatorial District No. 7:

The tax package from the 2003 Legislative Session included the entertainment
tax, which quickly proved a bookkeeping nightmare. It also failed to generate
the revenue we had anticipated and it didn’t adequately bring in a group soms
of us intended to be covered, which are the striptease clubs that have
proliferated, primarily in southern Nevada. it did, however, introduce us to the
touring hula gitls who are constantly before us and were helpful in bringing
some of the problems with the original bill to our attention. For those reasons,
I've introduced S.B. 247 as a reform of the entertainment tax.

The amended bill sets up parallel entertainment taxes, a live entertainment tax,
and an adult entertainment tax. The live entertainment tax applies only to
non-restricted gaming facilities. It's administered by tha Gaming Centrol Board
and exempts sporting events that ogour in non-restricted gaming facilities,
keeping the same tax that was in place before, at 10 percent on admission,
drinks, food, and souvenirs. ‘

The adult entertainment tax in Section 11 provides a tax at 10 percent aon
everything in non-restricted gaming and non-gaming facilities that offer live
adult entertainment, which is_defined in Section 8 of the statute. It would be
administered by the Department of Taxation and it does not include houses of
prastitution. o

This eliminates seating requirements, which were problematic in the original bill.

it eliminates sporting events, which are family oriented. We believe those are
attended by local families, and eliminating this would help to get a second
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NASBCAR race, an all-star baskatball game, and a baseball team. It also
eliminates tavems and restaurants that have occasional entertainment on
waeekends such as a piano player or a small band. it will do a better job of
capturing adult live entertainment because it eliminates that 30D seating
requirement. This is &n industry that should pay its fair share because it does
put additional burdens on society in terms of law enforcement and alcohol
regulation. Because these people don’t pay workers’ comp or any benefits, their
employees often become a burden on social services of tha state, so it's only
fair they should contribute.

[Senator Titus, continued.] An amendment {Exhibit D) is being brought forward
by the Nevada Resort Association and others who would like us to put in
statute the regulations that have worked over the last 18 months. The
Tax Commission did a good job of working those out, so we don’t want to start
that process all over again. | support putting those regulations in the statute: it's
. a good amendment. There’s alsg an amendment {Exhibit E} to clarify that
mechanical rides like you find in the “Star Trek Experience” would not be
considerad live entertainment. | don’t have any problem with that amendment,
either.

There was some testimony on the Senate side by a group of naturists. | thought
that meant people who hiked and picked flowers, but in the old days you called
them nudist colonies. Certainly the intent of the live antertainment tax was not
to get nudist colonias, but to get striptease clubs. If there § SOM8 Way you can
accommodate thern, tha-t is fine too.

If you are going to consider amendments to this bill, you might also consider
amanding the provision that's the severability clause. The clauss says that if
some part of this is found to be unconstitutional, it goss back to the old
entertainment tax. We don’t want that to happen, so it should be written to say
if something is found unconstitutional the other part of the tax in this new bill
would stand.

Chalrwoman Buckley:

My biggest concern with the bill is its constitutionality. We already had an
Assembly bill we passed that exempts the Star Trek ride. Now someone is
claiming the free pens they give you at a convention should be taxed, so we put
that in there. We clarified the strolling and the hula giris, and | dont think
anyone opposes the Resort Association language (Exhibit D). We can clarify that
wasn’'t the intent and everyone supports that. A lot of that was already in the
Assembly bilf that we sent to Ways and Means. I'm concemed that if we just
put five adult entertainment, that might be held unconstitutional. | wonder if a
better approach might be to pick out a few more things like the racetrack and
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DISTRICT COURT

CLARK COUNTY, NEVADA

DEJA VU SHOWGIRLS OF LAS VEGAS,
L.L.C,, d/b/a Deja Vu Showgirls, LITTLE
DARLINGS OF LAS VEGAS, L.L.C., d/b/a
Little Darlings, K-KEL, INC., d/b/a Spearmind
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