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I, CONCEPCION QUINTINO, having been sworn declave and state,

L

2.

9.

10.

it

e

At

i entered the Rapid Cash store on South Maryland Parkway to obtain a loan.

The store has two customer windows and a sign that states, “Wait in Line.” There
are o desks to sit and obtain a loan.

Tgot o the line with my husband, where approximately 7 people were waiting
shead of me.

Affer thirty to thirty-five minutes, it was my tuen o approach the window.

At the window, the Rapid Cash employee asked me where § worked, for
documents 1o prove my income, and checking account information.

The Rapid Cash eruployee walked away to obtain approval for the loan, this was
the bulk of the time | stood at the window, wailing for approval.

The employee retwened and typed into a computer. She then walked away and
returned with several loose papers.

The employee put the signature page in front of me and asked me o sign it.

1 signed and then the employee signed.

The papers were presented on a take-it~or-leave it bases; there was no discussion
of any opportunity to negotiale any of its ters.

There was no discussion about the arbilration provision contained in the loan
agresment,

The entire process ook place standiag at the window with a line of people behind

me, making wae feel rushed,

To the best of my knowiedge and reeollections, the statements, dates, and amounts

H

contained {1y paragraphs 1 through 7 above are true and aceurate.

I declare and aflivm under penaity of perjury that the foregotng is trae and comeet o the

best of my kuowliedge,

DATED this 5% day of Oclober, 2010,

X

CONCEPCION QUINTINO

Pagelof 3
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Notary'Public :
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1 declare that { transtated every line of the Affidavit of Concepeion Quintino in Spanish s an

authentic and correct translation.
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AFF

Dan L. Wulz, Esq. (5557)

Venicia Considine, Esq. (11544)

LEGAL AID CENTER OF SOUTHERN NEVADA, INC.
800 Sontl Eighth Street

Las Vegas, Nevada §9104

Telephone: (702) 286-1070 x 106

Facsimile: (702) 388-1642

dwulzidlacsn.ore

J. Randall Jongs, Esq. (1927)

Jemmfer C. Dorsey, Esg. (6456)

KEMP, JONES & COULTHARD, LLP

3800 Howard Hughes Pkwy, 17 Floor

Las Vegas, Nevada §9169

Telephone: (702) 383-6000

Facsimile: (702) 385-6001

iricckempiones.com

Attorneys for Planatifls and Putative Class Covasel

PISTRICT COURY

CLARK COUNTY, NEVADA

Casandra Harrison; Bugene Varcados;
Concepeion Quintino; and Mary Dungas, Case No.: A-10-624982-R
individually and on behalf of alf persons Dent. No.: Xt

similarly situated,

Plainiifis,

V.
Principal Investments, Inc, déb/a Rapid Cash;
Grawite Financial Sexvices, Ine. d/b/a Rapld | AFFIDAVIT OF MARY BUNGAN

Cash; FMMR Investments, Ine., dfb/a Rapid
Casi; Prime Group, [ne., d/bdis Rapid Cashy
Advance Group, Ine., dfva Rapid Cashy
Maurice Carroll, individually and d/b/a On
Scene Medighons; W.A M. Rentals, LLC and
d/bia On Scene Mediations; Vilista

Coleman; and DOES [ through X, fuclusive,

Defendants.
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I, MARY DUNGAN, having been sworn declare and state,

1. [ & a vesident of Clark County, Las Vegas, Nevada.

2. { signed foan agreements with Rapid Cash at a store on Boulder Highway and Nellis
Boulevard,

3. The store had several customer windows, There are no <esks o sit at and read loan
documents.

4, BExcluding the finance charge, the amount financed, the {otal of payments, and the

payment schedule; there was no discussion of the additional contents of the loan

agreament.
5. The pages of the loan agreement were stapled wien presented to me and the Rapid Cash

agent folded the foan agresment o the fast page and said “sign here,” without discussing

the contents of the pages of the loan agreement between the first page and the Jast page.

6. I cannot reeall whether Rapid Cash provided me with a copy of the lwan agreement:
7. Rapid Cash's pre-printed form joan agreements were presented 10 me on a take-fi-or-

leave-it basis.

8. There was oo opportunity presented o negotiate the terms of the [oan agreenient prior to
SIgNiNY.
9. To the best of my knowledge and vecoltections, the statements, dates, and amounts

contained in parageaphs 1 through 10 above are rue and accurate.

f declare and affiven ander penalty of porjury that the foregoing is true and correct (o the
best of my koowledge,

DATED this 3% day of Ociober 2018,

S

NS AT

MARY DUNGAN
LY AND SWORN 10 before
: L2010,

SUBSCRIBE

S,

Page 2 of 2

000161

000161

000161



000162

¢91000

000162

000162



€91000

[ O -

9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Gordon Siiver
Allorneys At Law
Ninth Floar
3960 Howard Hughes Pkwy
Las Vegas, Nevada 83169
(702) 796-5555

RPLY

GORDON SILVER

WILLIAM M. NOALL

Nevada Bar No. 3549 -

Email: wnoall@gordonsilver.com

MARK S. DZARNOSKI

Nevada Bar No. 3398

Email: mdzamoski@gordonsilver.com
JEFFREY HULET

Nevada Bar No. 10621

Email: jhulet@gordonsilver.com

3960 Howard Hughes Pkwy., 9th Floor

Las Vegas, Nevada 89169

Tel: (702) 796-5555

Fax: (702) 369-2666

Attomeys for Defendants

Principal Investments, Inc., d/b/a Rapid
Cash, Granite Financial Services, Inc., d/b/a
Rapid Cash, FMMR Investments, Inc., d/b/a
Rapid Cash, Prime Group, Inc., d/b/a Rapid
Cash and Advance Group, Inc., d/b/a Rapid
Cash

DISTRICT COURT
CLARK COUNTY, NEVADA

CASANDRA HARRISON; EUGENE
VARCADOS; CONCEPCION QUINTINO; and
MARY DUNGAN, individually and on behalf of
all persons similarly situated,

Plaintiffs,
Vvs.

PRINCIPAL INVESTMENTS, INC. d/b/a
RAPID CASH; GRANITE FINANCIAL
SERVICES, INC. d/b/a RAPID CASH:; FMMR
INVESTMENTS, INC. d/b/a RAPID CASH;
PRIME GROUP, INC. d/b/a RAPID CASH;
ADVANCE GROUP, INC. d/b/a RAPID CASH;
MAURICE CARROLL, individuatly and d/b/a
ON SCENE MEDIATIONS; VILISIA
COLEMAN, and DOES I through X, inclusive,

Defendants.

COMES NOW Defendants Principal Investments, Inc., d/b/a Rapid Cash, Granite
Financial Services, Inc., d/b/a Rapid Cash, FMMR Investments, Inc., d/b/a Rapid Cash, Prime
Group, Inc., d/b/a Rapid Cash and Advance Group, Inc., d/b/a Rapid Cash (the “Rapid Cash

1 of32

102593-001/1044075

000163

Electronically Filed
10/08/2010 04:13:05 PM

A Lo
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Gordon Silver
Attorneys At Law
Ninth Floor
3960 Howard Hughes Pkwy
Las Vegas, Nevada 89169
{702) 796-5555

Defendants”), by and through their counsel Gordon Silver, and file this Reply.

This Reply is made and based upon the following Memorandum of Points and

Authorities, the pleadings and other papers on file herein and any oral argument the Court may

permit at the hearing of this matter.

DATED this day of October, 2010.

GORDON SILVER
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GORDON SILVER

WILLIAM M. NOALL

Nevada Bar No. 3549

MARK S. DZARNOSKI

Nevada Bar No. 3398

JEFFREY HULET

Nevada Bar No. 10621

Email: jhulet@gordonsilver.com

3960 Howard Hughes Pkwy., 9th Floor

Las Vegas, Nevada 89169

Tel: (702) 796-5555

Attormeys for Defendants

Principal Investments, Inc., d/b/a Rapid
Cash, Granite Financial Services, Inc., d/b/a
Rapid Cash, FMMR Investments, Inc., d/b/a
Rapid Cash, Prime Group, Inc., d/b/a Rapid
Cash and Advance Group, Inc., d/b/a Rapid
Cash

MEMORANDUM OF POINTS AND AUTHORITIES

In the Rapid Cash Defendants’ initial Memorandum in Support of their Motion to
Compel Arbitration and Stay all Proceedings (“Initial Memorandum™),' Defendants established
that all of the Plaintiffs’ claims in this putative class action are subject to individual (non-class)
arbitration pursuant to the parties’ Arbitration Agreements (contained within their individual

loan agreements) as well as the Federal Arbitration Act (“FAA”), 9 U.S.C. §§ 1, et seq. In this

' Unless otherwise defined, capitalized terms used herein shall have the meanings ascribed to them in the Initial

Memorandum.

102593-001/1044075

I
INTRODUC

20f32

TION

000164

000164



G91000

000165

1 || Reply Memorandum, the Rapid Cash Defendants address the arguments made by Plaintiffs in

2 |l their Opposition (the “Opposition Brief”) to the Rapid Cash Defendants’ Motion to Compel

3| Arbitration.

4 First, Plaintiffs argue that Defendants “waived” their right to compel arbitration in
Z this case by having instituted prior collection actions against the individual Plaintiffs in state
7 court. As discussed in greater detail below, there is absolutely ne basis for a finding of waiver in

g || this case. To the contrary, the plain terms of the parties’ individual Arbitration Agreements

9 || specifically provide that, with regard to any other litigation pending, “nothing in that litigation

10 || shall constitute a waiver of any rights under this Arbitration Provision.” Arbitration Provision

i 2.? Furthermore, and leaving aside the controlling language of the Arbitration Agreements, there
12
is absolutely no factual basis for a finding of waiver in any event.
13
” Second, Plaintiffs argue that the Arbitration Agreements and the Class Action Waiver are

15 “unconscionable.” To the contrary, as discussed below, courts uniformly have held that where,
16 || as here, the Plaintiffs could have opted out of their Arbitration Agreements and/or rescinded their

17 || loans, there is no basis for a finding of “unconscionability.” In addition, the terms of the

18 || Arbitration Agreements were clear and unequivocal, and the Arbitration Provision and the Class
19 Action Waiver applied equally to the Plaintiffs and the Rapici Cash Defendants.

j(l) Third, Plaintiffs argue that the claims they raise are outside the scope of the Arbitration
- Agreemeﬁts. However, the Arbitration Agreements provide that it is up to the arbitrator to

23 || determine the scope of the Arbitration Agreements. Further, the scope of contractually-defined

24

25

% The term “Arbitration Provision” derives from the parties’ loan agreements and is used throughout this
26 Memorandum to refer to the Plaintiffs’ agreements to arbitrate. The Arbitration Provisions in the Agreements of
Plaintiffs Mary Dungan, Casandra Harrison, and Eugene Varcados are identical. See Gee Affidavit, filed with
27 Initial Memorandum, Exhs. A-G. The arbitration provision set forth in the plaintiff Concepcion Quintino’s
agreement (the “Quintino Agreement”) is substantively similar to the other plaintiffs’ agreements in many regards,
28 and has the same notices just above the signature line, as referenced infra.

Gordon Silver
Attorneys At Law 3of32
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1 || “claims” covered by the Arbitration Agreements is extremely broad, and clearly encompasses

2 || Plaintiffs’ claims in this action.

3 Finally, Plaintiffs argue that enforcement of the Arbitration Agreements would be against
4 public policy and the public interest. However, enforcing the contract entered into between the
Z parties by requiring the parties to arbitrate Plaintiffs’ claims in this matter does not preclude
5 || recovery for the Plaintiffs, nor does it preclude Plaintiffs from moving to open the default

g || judgments against them if they so desire. No public policy is violated and the public interest is

9 || not being harmed.

10 In sum, Plaintiffs have not advanced (and cannot advance) any valid argument why the
1 parties’ Arbitration Agreements should not be enforced in this case. As established in the Rapid
12

Cash Defendants’ Initial Memorandum and herein, those Agreements should be enforced
13
” according to their terms.
15 1L ARGUMENT
16 (a) The Rapid Cash Defendants Have Not Waived Their Right To Compel

Arbitration.
17
As established more fully below, the Rapid Cash Defendants have not waived their right

18
1 to compel arbitration in this case by having previously filed state court collection actions against

20 the individual Plaintiffs. To the contrary, Plaintiffs’ waiver argument is defeated by the plain
21 || language of the Arbitration Provision, as well as case law interpreting similar agreements, and

22 | finds no basis in the facts of this case in any event.

23 1. The Federal Arbitration Act Applies When Determining Whether A
24 Party May Have Waived Its Right To Compel Arbitration.
25 The Arbitration Provision at issue here explicitly provides that it is governed by the FAA.

26 | The Arbitration Provision states that it “is made pursuant to a transaction involving interstate

27 || commerce and shall be governed by the FAA, and not . . . any state laws that pertain specifically
28 '
Gordon Sil
Au:rineys At ‘Il.:v 4 0f32
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1 || to arbitration . .. .” Arbitration Provision § 8. The Quintino Agreement similarly reads: “This
2 | Arbitration Agreement is made pursuant to a transaction involving interstate commerce. It will
3 be govemned by the Federal Arbitration Act, 9 U.S.C. Sections 1-16, as amended (“FAA”).” See
¢ Quintino Agreement, Gee Affidavit at Exhibits H-J, p. 3. This language makes unmistakably
Z clear that any issues concerning the interpretation of the Arbitration Provision are to be
7 considered under the FAA, and not under state law.

8 In addition, the federal courts have clearly held that whether a party has waived its

9 || contractual right to compel arbitration is governed by the FAA, and not state law. See, e.g., Fid.

10 || Fed. Bank, FSB v. Durga Ma Corp., 386 F.3d 1306, 1312 (Sth Cir. 2004) (“the FAA, not state

1 law, supplied the standard for waiver of the right to compel arbitration.”) (citing Sovak v. Chugai
12

Pharm. Co., 280 F.3d 1266, 1270 (9th Cir. 2002)); Konica Minolta Business Solutions, U.S.A.,
13
14 Inc. v. Allied Office Products, Inc., No. 06-71, 2006 WL 3827461, at *11 (S.D. Ohio Dec. 27,

15 2006) (noting that “the issue of arbitrability under the FAA is a matter of federal law™). Indeed,
16 || the United States Supreme Court has made clear that state law conceming the interpretation of an

17 || arbitration agreement can only be applied if the parties clearly evidence their intent to be bound

18 | by such law. See Mastrobuono v. Shearson Lehman Hutton, Inc., 514 U.S. 52, 61-62 (1995).

19 .

“In other words, the strong defanlt presumption is that the FAA, not state law, applies the rules
20

for arbitration.” Sovak v. Chugai Pharmaceutical Co., 280 F.3d 1266, 1269 (9" Cir. 2002).
21
2 Accord Shaw_Group, Inc. v. Triplefine Int'l Corp., 322 F.3d 115, 123 (2d Cir. 2003) (without

93 || clear language of incorporation, a general choice of law provision held not to have incorporated

24 || state arbitration law into an arbitration agreement); Action Indus., Inc. v. U.S. Fidelity &

25 || Guaranty Co., 358 F.3d 337, 341 (5th Cir. 2004) (same).

26 Under the foregoing authority, even when faced with a general choice-of-law clause
27 . "
requiring the application of state law, the federal courts have refused to apply state law to
28
ﬁg;?:,’:ji‘t‘:@ 5 0f32
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1 | arbitration issues such as waiver. See, e.g., Sovak, 280 F.3d at 1269-70 (where arbitration

2 agreement contained an Illinois choice-of-law clause, the court held that “waiver of the right to

3 compel arbitration is a rule for arbitration, such that the FAA controls.”); see also Mastrobuono,
4 514 U.S. at 64 (general choice-of-law provision in contract did not require application of state
Z law to arbitration claunse); Smith Bamey, Inc. v. Critical Health Sys. of N.C., 212 F.3d 858 861
4 || n (4™ Cir. 2000) (same); Chiron Corp. v. Otho Diagnostic Sys., 207 F.3d 1126, 1131 (9" Cir.

g || 2000) (“Mastrobuono dictates that general choice of law clauses do not incorporate state rules for

9 || arbitration.”).

10 There is nothing, and Plaintiffs cannot point to anything, in the Loan Agreements or the
1 Arbitration Provision that even purports to require the application of state law to arbitration
2 issues such as waiver. Furthermore, as noted above, there is clear and unmistakable langnage in
z the Arbitration Provision that requires the application of the FAA. Therefore, Plaintiffs’ waiver

15 argument must be considered under the FAA.

16 2. The Rapid Cash Defendants Did Not Waive Their Right To Compel
Arbitration Under The Express Language Of The Parties’ Arbitration

17 Provision.
18 Plaintiffs argue that the Rapid Cash Defendants, by filing prior collection actions
19 against Plaintiffs in state court, have waived their right to compel the arbitration of the claims
20

raised In this litigation. Any such argument fails under the clear language of the Arbitration
21
- Provision and as a matter of common sense.
23 The Arbitration Provision provides that a party may file a lawsuit against the other, and

24 || then the other party may elect to arbitrate the dispute. Specifically, the Arbitration Provision

25 || states that the party electing to arbitrate must provide the other party with written notice, and that

26 || such notice “may be given after a lawsuit has been field and may be given in papers or motions
27 | . : o . I - .
n the lawsuit.” Axbitration Provision § 3. The Arbitration Provision also explicitly states that,
28
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1 || regarding any other pending or previous litigation, “nothing in that litigation shall constitute a

2 | waiver of any rights under this Arbitration Provision.” Asbitration Provision § 2. This

3 language plainly defeats Plaintiffs’ “waiver” argument.

‘ Significantly, numerous courts faced with the same “waiver” argument advanced by
Z Plaintiffs here — i.e., that the institution of some prior form of litigation as permitted by the
7 parties’ arbitration agreement constituted a waiver of the right to compel arbitration of a

g || subsequent claim - have unhesitatingly rejected it. See, e.g., Credit Acceptance Corp. v.

9 || Davisson, 644 F. Supp.2d 948, 956-57 (N.D. Ohio 2009) (collection agency did not waive its

10 right to compe) arbitration of class action counterclaim by filing suit against debtor in state court,

1 because the arbitration clause specifically contemplated either party could file a lawsuit and the
12

other could elect arbitration); Lewallen v. Green Tree Servicing, L.1.C., 487 F.3d 1085, 1091
13
" (8™ Cir. 2007) (lender’s civil action to collect debt through proof of claim could not constitute

15 waiver of right to compel arbitration of subsequent adversary complaint as the parties’ arbitration

16 || agreement explicitly permitted lender to file such a claim); Citifinancial, Inc. v. Farmer, No. 06-

17 | 4LR, 2006 WL 1273712 (S.D. Miss. May 9, 2006) (institution of collection action could not

18 I constitute waiver of right to compel arbitration of subsequent counterclaim in light of the express
19 language of the arbifration agreement permitting such); Fidelity Nat’] Corp. v. Blakely, 305 F.
zf Supp.2d 639, 642 (S.D. Miss. 2003) (same).

99 As m the above-cited cases, the “waiver” argument raised by Plaintiffs here must fail on

23 || the shoals of the express language of the parties’ Arbitration Provision.

24 3. Plaintiffs Cannot Establish Any Factual Basis For A Finding Of
Waiver.
25
Y In any event, Plaintiffs cannot establish any factual basis for a finding of waiver by the
27 Rapid Cash Defendants.
28
Arornigs Al Law 7 of 32
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1 The law is clear that the Rapid Cash Defendants are to be afforded the presumption that

[\®)

they did not waive the right to compel arbitration, as any doubts concerning waiver must be

resolved in favor of arbitration as held by the United States Supreme Court. See Moses H. Cohn

W

Mem’l Hosp. v. Mercury Constr. Corp., 460 U.S. 1, 24-25 (1983); Sovak v. Chugai Pharm. Co.,

280 F.3d 1266, 1270 (9th Cir. 2002) (citing Moses H. Cohn Mem’] Hosp.); Hoxworth v.

Blinder, Robinson & Ca., 980 F.2d 912, 926 (3d Cir. 1992). Moreover, waiver may only be

[13

found as a result of a party’s “substantial invocation of the litigation process” inconsistent with

o B S S o S ¥

its right to compel arbitration. Moses H. Cohn Mem’] Hosp., 460 U.S. at 24-25. Accord Benson

10 )| Pump Co. v. S. Cent. Pool Supply, 325 F. Supp. 2d 1152, 1157 (D. Nev. 2004) (“A party

, 1 asserting waiver of a right to arbitration must demonstrate . . . acts inconsistent with that existing
= right.”). Furthermore, “prejudice or harm to the party alleging waiver by litigation” is a
13 necessary element of any claim as to waiver, Motors Ins. Corp. v. Pasco, Inc., No. 06-2911,
15 || 2007 WL 184718, at *8 (N.D. Ohio Jan. 19, 2007); Sovak, 280 F.3d at 1270 (in order to

16 || establish waiver of an arbitration provision, party must prove that he “suffered prejudice from
17 || [Movant’s] delay in moving to compel arbitration”). Accord Zimmer v. CooperNeff Advisors,

18 | me., 523 F.3d 224, 231 (3d Cir. 2008) (“Whether party has waived its right to arbitrate by its

9 ... .. o X

litigation conduct depends on prejudice to opposing party.”); _Cotton v. Sloan, 4 F.3d 176, 179
20

(2d Cir. 1993) (“[w]laiver will be inferred when a party engages in protracted litigation that
21
99 results in prejudice to the opposing party”); Walker v. J.C. Bradford & Co., 938 F.2d 575, 577

93 || (5th Cir. 1991) (“[w]aiver will be found when the party seeking arbitration substantially invokes

24 || the judicial process to the detriment or prejudice of the other party.”).

25 In the present case, the Rapid Cash Defendants’ institution of simple collection actions
26 cannot be considered to be inconsistent with their contractual right to compel arbitration of
27 Plaintiffs’ subsequent claims in this putative class action. Indeed, the claims raised herein
28
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1 || present factual and legal issues distinct from those raised in the collection actions. Therefore, it

2 | would strain credulity to conclude that the Rapid Cash Defendants’ institution of those collection

3 | actions could amount to a waiver of their right to compel arbitration of legally and factually
¢ distinct claims, asserted in a later-filed class action, and of which the Rapid Cash Defendants had
Z no prior notice. See, e.g., Subway Equip. Leasing Corp. v. Forte, 169 F.3d 324, 328 (5th Cir.
7 1999) (party only invokes the judicial process so as to waive arbitration when it litigates a

g || specific claim it subsequently seeks to arbitrate); Blakely, 305 F. Supp.2d at 642 (waiver
9 || impossible where lender did not seek to litigate issues surrounding the present counterclaim in its

10 | instant collection action).

1 (b) The Arbitration Provision Is Not “Unconscionable.”

12 Plaintiffs also argue that the Arbitration Provision at issue here should not be
Z enforced because it is purportedly “unconscionable.” As set forth below, there is absolutely neo
15 basis for a finding of “‘unconscionability” in this case, and the Arbitration Provision should be

16 enforced as written.

17 1. Avrbitration Provision Is Enforceable Under Kansas Law.

18 The Arbitration Provision provides that, to the extent that state law is relevant to
19 determining the enforceability of the Arbitra}ion Provision,.the law of the state of Kansas shall
20 apply. Arbitration Provision Y 8. In considering .choice-of-law questions for contractual
z; disputes, Nevada courts follow “the choice of law approach outlined in the Restatement (Second)
23 of Conflicts (1971).” SEC v. Elmas Trading Corp., 683 F. Supp. 743, 749 (D. Nev. 1987).
94 || Under the Restatement, the “law of the state chosen by the parties to govern their contractual

25 || rights and obligations will be applied . . . . Id. Plaintiffs assert that the choice-of-law provision

26 || should not be enforced because there is no relationship between the Agreements and Kansas.

27 || This argument entirely overlooks the choice-of-law provision’s explicit reference to the fact that

28
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1 || the Rapid Cash Defendants are headquartered in Kansas, which explains the reasoning behind

2 | the choice-of-law provision and provides the necessary relationship between the Arbitration

3 Provision and the application of Kansas law. See Lloyd v. MBNA America Bank, N.A., 2002
4 U.S. App. LEXIS 1027, at *4 (3d Cir. Jan. 7, 2002) (“Because Delaware is MBNA’s state of
Z incorporation and principal place of business, the forum with the most significant contacts with
- the class is Delaware, not California [plaintiff’s state of residence].”).
8 Here, to the extent Kansas law controls in determining the enforceability of the
9 || Arbitration Provision (and Class Action Waiver), there is no basis to conclude that such
10 || Provision would be unenforceable under Kansas law. See, e.g., Wilson v. Mike Steven Motors,
i Inc., 111 P.3d 1076, at *7 (Kan. Ct. App. 2005) (enforcing arbitration agreement containing class
2 action waiver and rejecting various arguments challenging enforceability of agreement).
N 2. The Arbitration Provision Is Not “Uncbnsciona'ble” Under Nevada
14 Law.
15 Nor is there any basis to conclude that the Arbitration Provision is unenforceable on the
16 ground of “unconscionability” under Nevada law.
1; In Nevada, “[s]trong public policy favors arbitration because arbitration generally avoids
19 the higher costs and longer time periods associated with traditional litigation.” D.R. Horton, Inc.

20 || ¥_Green, 96 P.3d 1159, 1162 (Nev. 2004) (citing Buzch v. Second Judicjal Dist. Ct., 49 P.3d

21 || 647, 650 (Nev. 2002)). Consistent with the policy favoring arbitration, arbitration provisions

22 || may oniy be invalidated if they are both procedurally and substantively unconscionable. Id.
23 : .
Under Nevada law, a “clause is procedurally unconscionable when a party lacks a
24
meaningful opportunity to agree to the clause terms either because of unequal bargaining power,
25 '
26 as in an adhesion contract, or because the clause and its effects are not readily ascertainable upon
27 | @ review of the contract,” and “often involves the use of fine print or complicated, incomplete or
28
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1 || misleading language that fails to inform a reasonable person of the contractual language's

2 || consequences.” Id.

3 Substantive unconscionability, on the other hand, focuses on the “one-sidedness™ of the
4 contract terms. D.R. Horton, 96 P.3d at 1162-62 (citing Ting v. AT&T, 319 F.3d 1126, 1149
Z (9th Cir. 2003)); Estate of Wildhaber v. Life Care Ctrs. of Am., Inc., Case No. 2:10-cv-00015-
7 RLH-PAL, 2010 U.S. Dist. LEXIS 80563 (D. Nev. July 13, 2010) (“The Nevada Supreme Court

g || approved of the approach taken by the Ninth Circuit in Ting, applying California law in
9 || examining substantive unconscionability.”). Thus, the doctrine of substantive unconscionability

10 || provides that the arbjtration agresment must contain a “modicum of bilaterality,” and “limits the

H extent to which a stronger party may, through a contract of adhesion, impose the arbitration
12 forum on the weaker party without accepting that forum for itself” Ting, 319 F.3d at 1149
Z (emphasis added) (citing Armendariz v. Foundation Health Psychcare Services, Inc., 6 P.3d 669,
15 || 692 (Cal. 2000)).

16 As explained in depth below, the Arbitration Provision at issue here is not procedurally

17 || unconscionable because, inter alia, Plaintiffs had the unfettered right to reject it, though they

18 || chose not to do so, and clear and conspicuous disclosures about that right were provided to
19 Plaintiffs. Nor is the Arbitration Provision (or the Class Aﬂ;,tion Waiver within it) substantively
z? unconscionable because both the Rapid Cash Defendants and the Plaintiffs had the same right to
22 seek arbitration of any claims, according to precisely the same terms. In short, Plaintiffs’

93 | argument that the Arbitration Provision should not be enforced on the ground of

24 || “unconscionability” should be squarely rejected.

25 The Arbitration Provision Is Not Procedurally Unconscionable Because
Plaintiffs Had the Unconditional Right to Reject It Or To Rescind Their Loan

26 Transaction And Clear And Conspicuous Disclosures Were Provided To
27 Plaintiffs.
28
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1 As noted above, procedurally unconscionability may be found under Nevada law only if
2 || the Plaintiffs lacked “a meaningful opportunity to agree to the clause terms either because of
3 uriequal bargaining power, as in an adhesion contract, or because the clause and its effects were
4

not readily ascertainable upon a review of the contract.” D.R. Horton, 96 P.3d at 1162. The
Arbitration Provision at issue here does not even come close to satisfying this standard for

procedural unconscionability.

As an initial matter, the vast majority of courts have held that, where consumers have the

\O x ~ N n

right to reject arbitration provisions, there is no procedural unconscionability.  Here, the

10 | Plaintiffs clearly had a meaningful opportunity to review, and agree to or reject, the terms of the

1 Arbitration Provision, or to rescind the Agreement. The Arbitration Provision contains the
12
following heading in bold face and capitaiization: “RIGHT TO REJECT ARBITRATION.”
13
” Immediately thereafter, the Arbitration Provision provides:
15 If you do not want this Arbitration Provision to apply, you may reject it within
30 days after the date of your application (“Application™) for check cashing,
16 credit, loan or other services from us (“Services”) [by delivering to us at any of
our offices or] by mailing to us in care of Tiger Financial Management, LLC,
17

18 3 See, e.g, Clerk v. ACE Cash Express, Inc., No. 09-05117, 2010 U.S. Dist. LEXIS 7978, at *25 (E.D. Pa. Jan. 29,
2010); Freedman v. Comeast Corp., 2010 Md. App. LEXIS 12, at *39-40 (Ct. of Special App. of Md. Jan. 28,
19 2010); Circuit City Stores, Inc. v. Ahmed, 283 F.3d 1198 (9th Cir. 2002); Circuit City Stores, Inc. v. Najd, 294 F.3d
1104, 1108 (9th Cir. 2002); Providian National Bank v. Screws, 894 So. 2d 625 (Ala. Oct. 3, 2003); Tsadilas v.
20 Providian Nat’l Bank, 13 A.D. 3d 190, 786 N.Y.S. 2d 478 (1st Dep’t. 2004); Marley v. Macy’s South, No. CV 405-

227, 2007 WL 1745619, at *3 (8.D. Ga. June 18, 2007); SDS Autos, Inc. v. Chrzanowski, Case

21 || No. 1D06-4293, 2007 WL 4145222 (Fla Ct. App., 1* Dist. Nov. 26, 2007); Honig v. Comcast of
Georgia, LLC, Civil Action No. 1:07-cv-1839-TCB, 537 F. Supp. 2d 1277 (N.D. Ga. Jan. 31, 2007); Sanders v.

22 Comcast Cable Holdings, LLC, No., 3:07-cv-918-J-33HTS (M.D. Fla. Jan. 14, 2008); Davidson_v. Cingular
Wireless, LL.C, No. 2:06-cv- 00133, 2007 WL 896349, at *6 (E.D. Ark. Mar. 23, 2007); Martin v. Delaware Title
23 Loans, Inc., No. 08-3322, 2008 WL 4443021 (E.D. Pa. Oct. 1, 2008); Columbia Credit Services, Inc. v. Billingslea,
No. B190776, 2007 WL 1982721 (Cal. Ct. App. July 10, 2007); Eaves-Leanos v. Assurant, Inc., No. 07-18, 2008
24 || WL 1805431 (W.D. Ky. Apr. 21, 2008); Enderlin v. XM Satellite Radio Holdings, Inc., No. 06-0032, 2008 WL
830262 (E.D. Ark. March 25, 2008); Crandall v. AT&T Mobility, LI.C, No. 07-750, 2008 WL 2796752 (S.D. Ill.
25 July 18, 2008); Webb v. ALC of West Cleveland, Inc., No. 90843, 2008 WL 4358554 (Ohio Ct. App., 8" App. Dist.
Sept. 25, 2008); Wright v. Circuit City Stores, Inc., Case No. CV 97-B-0776-5 (N.D. Ala. Feb. 5, 2001); Stiles v.
26 Home Cable Concepts, Inc., 994 F. Supp. 1410 (M.D. Ala. 1998); Guadagno v. E*Trade Bank, No. CV 08-03628
SJO (JCX), 2008 WL 5479062 (C.D. Calif. Dec. 29, 2008); Magee v. Advance America Servicing of Ark., Inc., No
27 6:08-CV-6105, 2009 WL 890991 (W.D. Ark. April 1, 2009); Fluke v. CashCall, No. 08-05776, 2009 U.S. Dist.
LEXIS 43231 (E.D. Pa. May 21, 2009); Credit Acceptance Corporation v. Davisson, 644 F. Supp. 2d 948 (N.D.
28 Ohio June 30, 2009).
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1 Attn: Legal Department, 3527 North Ridge Road, Wichita, Kansas 67205, a
written rejection notice which provides your name, address, the date of the
Application, the address of the store where you submitted the Application and
states that you are rejecting the related Arbitration Provision. If you want proof
of the date of such a notice, you should send the notice by “certified mail,
return receipt requested.” If you use such a method, we will reimburse you for
the postage upon your request. Nobody else can reject arbitration for you; this
is the only way you can reject arbitration. Your rejection of arbitration will not
affect your right to Services or the terms of Services. If you reject this
Arbitration Provision, it shall have the effect of rejecting any prior arbitration
provision or agreement between you and us that you did not have the right to
reject; it will not affect any prior arbitration provision or agreement which you
had a right to reject that you did not exercise.

[V T -G VS B )

O K NN N

Arbitration Provision at § 1. In other words, Plamtiffs were clearly and directly notified of their

10 || right to reject the Arbitration Provision within thirty (30) days of the date of their individual

18 applications. Moreover, Plaintiffs were on notice that the rejection of the Arbitration Provision
12 “{would] not affect [their] right to Services or the terms of Services” Id. As such, the
ij Arbitration Provision cannot be found to have been a procedurally unconscionable contract of
15 adhesion, as Plaintiffs were clearly notified of their right to reject the Provision, and thus had a

16 || meaningful opportunity to agree to, or alternatively reject, the terms.*

17 The Plaintiffs cite to Hoffman v. Citibank, N.A., 546 F.3d 1078 (9™ Cir. 2008) for the

18 proposition that California courts have held arbitration agreements procedurally unconscionable

19 despite the presence of an opt-out clause. Opposition Brief p 16. However, this is a misleading
20 application of the Hoffman case. In fact, Hoffman did noti decide that an opt-out right is
2; ineffectual to defeat a procedural unconscionability argument. Rather, Hoffinan stated that the
23 “dispositive questions that the district court has thus far not addressed, however, are the practical

24 || impacts of Citibank's ‘non-acceptance instructions’ and whether, when placed on California's

25 | sliding scale, the non-acceptance provision renders the class arbitration waiver conscionable

26 || when compared to the degree of substantive unconscionability. We have held that providing a

27 .
4 Relatedly, the Quintino Agreement provided the right to rescind the Joan transaction without charge. See Quintino
8 Agreement, Gee Affidavit at Exhibits H-J, p. 1.
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1 || ‘meaningful opportunity to opt out’ can preclude a finding of procedural unconscionability and
render an arbitration provision enforceable.” Hoffman, 546 F.3d at 1085 (9th Cir. Cal. 2008)
(emphasis added) (citing Circuit City Stores, Inc. v. Ahmed, 283 F.3d 1198, 1199 (Sth Cir.
2002)). The Ninth Circuit remanded the issue to the district court for further consideration. Id.

In addition, the Arbitration Provision and its effects were clearly and “readily

ascertainable upon a review of the contract.” See D.R. Horton, 96 P.3d at 1162. In this regard,

U N T S S

g || the Court should note that the Arbitration Provision spans three of the five pages making up the
9 || Deferred Deposit Agreement & Disclosure Statement. The first paragraph contains the

10 following heading in bold face and capitalization: “ARBITRATION PROVISION.”

1 Immediately thereafter, the Arbitration Provision provides in capitalized letters:

12
VERY IMPORTANT. READ THIS ARBITRATION PROVISION

13 CAREFULLY. IT SETS FORTH WHEN AND HOW CLAIMS (AS
DEFINED IN SECTION 2 BELOW) WHICH YOU OR WE HAVE

14 AGAINST ONE ANOTHER WILL BE ARBITRATED INSTEAD OF

15 LITIGATED IN COURT. IF YOU DON’T REJECT THIS ARBITRATION
PROVISION IN ACCORDANCE WITH SECTION 1 BELOW, UNLESS

16 PROHIBITED BY APPLICABLE LAW. IT WILL HAVE A SUBSTANTIAL
IMPACT ON THE WAY IN WHICH YOU OR WE RESOLVE ANY CLAIM

17 WHICH YOU OR WE HAVE AGAINST EACH OTHER NOW OR IN THE
FUTURE.

18

19 Arbitration Provision at preamble.

20 Regarding the Class Action Waiver contained within the Arbitration Provision, the fifth

21 || numbered paragraph contains the following heading in bold face and capitalization: “NO

22 | CLASS ACTIONS OR _SIMILAR PROCEEDINGS: SPECIAL FEATURES OF

23 ARBITRATION.” Immediately thereafter, the Arbitration Provision provides in capitalized
24 '

letters:
25

IF YOU OR WE ELECT TO ARBITRATE A CLAIM, NEITHER YOU NOR
26 WE WILL HAVE THE RIGHT TO: (A) HAVE A COURT OR A JURY
DECIDE THE CLAIM; (B) OBTAIN INFORMATION PRIOR TO THE

27 HEARING TO THE SAME EXTENT THAT YOU OR WE COULD IN
28 COURT; (C) PARTICIPATE IN A CLASS ACTION IN COURT OR IN
Aoy Al L 14 0f32
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ARBITRATION, EITHER AS A CLASS REPRESENTATIVE, CLASS
MEMBER OR CLASS OPPONENT; (D) ACT AS A PRIVATE ATTORNEY
GENERAL IN COURT OR IN ARBITRATION; OR (E) JOIN OR
CONSOLIDATE CLAIM(S) INVOLVING YOU WITH CLAIMS INVOLVING
ANY OTHER PERSON. THE RIGHT TO APPEAL IS MORE LIMITED IN
ARBITRATION THAN IN COURT. OTHER RIGHTS THAT YOU WOULD
HAVE [F YOU WENT TO COURT MAY ALSO NOT BE AVAILABLE IN
ARBITRATION.

Arbitration Provision at § 5 (the “Class Action Waiver”).

The Arbitration Provision also contains a clear waiver of the right to a jury trial, setting
forth the following heading in bold face and capitalization: “JURY TRIAL WAIVER.” The
paragraph immediately following this heading states:

YOU AND WE ACKNOWLEDGE THAT THE RIGHT TO TRIAL BY
JURY IS A CONSTITUTIONAL RIGHT, BUT THAT IT MAY BE WAIVED
UNDER CERTAIN CIRCUMSTANCES. TO THE EXTENT PERMITTED
BY LAW, YOU AND WE, AFTER HAVING HAD THE OPPORTUNITY
TO CONSULT WITH COUNSEL, KNOWINGLY AND VOLUNTARILY,
AND FOR THE MUTUAL BENEFIT OF ALL PARTIES, WAIVE ANY
RIGHT TO TRIAL BY JURY IN THE EVENT OF LITIGATION ARISING
OUT OF OR RELATED TO THIS AGREEMENT. THIS JURY TRIAL
WAIVER SHALL NOT AFFECT OR BE INTERPRETED AS MODIFYING
IN ANY FASHION ANY SEPARATE ARBITRATION PROVISION
BETWEEN YOU AND US, WHICH CONTAINS ITS OWN SEPARATE
JURY TRIAL WAIVER.

Arbitration Provision p. 5.°

The Arbitration Provision clearly explains that it sets forth “WHEN AND HOW
CLAIMS . . . WHICH YOU OR WE HAVE AGAINST ONE ANOTHER WILL BE
ARBITRATED INSTEAD OF LITIGATED IN COURT” and that “IF YOU OR WE ELECT
TO ARBITRATE A CLAIM, NEITHER YOU NOR WE WILL HAVE THE RIGHT TO: (A)

HAVE A COURT OR A JURY DECIDE THE CLAIM . . . (C) PARTICIPATE IN A CLASS

5 The Quintino Agreement similarly provides in bold and capital letters that “YOU WILL NOT BE ENTITLED
TO HAVE A TRIAL BY JURY TO RESOLVE ANY CLAIM AGAINST US.” Quintino Agreement, Gee
Affidavit at Exhibits H-J, p. 3 (emphasis in original).
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102593-001/1044075

000177

000177



821000

000178

1 | ACTION IN COURT OR IN ARBITRATION EITHER AS A CLASS REPRESENTATIVE,
2 | CLASS MEMBER OR CLASS OPPONENT ... .” Arbitration Provision at preamble, 5.

In addition, at the end of the Arbitration Provision, just above the signature line, contains

4
the following “Important Notices:”

5 -

p Important Notices
BY SIGNING THIS AGREEMENT OR APPLYING FOR A

7 .
LOAN:

8 YOU WILL NOT BE ENTITLED TO HAVE A TRIAL BY

9 JURY TO RESOLVE ANY CLAIM AGAINST US.

10 YOU WILL NOT BE ENTITLED TO HAVE A COURT,
OTHER THAN A SMALL CLAIMS COURT OR JUSTICE

11 COURT, RESOLVE ANY CLAIMS AGAINST US.

12 YOU WILL NOT BE ABLE TO BRING, JOIN OR

3 PARTICIPATE IN ANY CLASS ACTION LAWSUIT
AGAINST US.

14

Arbitration Provision p. 5.
15
Plaintiffs were given the Agreements with the Arbitration Provision ecach time they
16
. sought a loan with the Rapid Cash Defendants. None of the Plaintiffs rejected the Arbitration

18 Provision or acted to rescind their Agreements, and all of the Plaintiffs executed their respective
19 | Agreements on the signature line under the bolded notices. Due to the above-quoted abundantly

20 || clear language and the bolded and capitalized terms, it would stretch the imagination to believe

21 || that the Plaintiffs were unable to ascertain the effect of the Arbitration Provision upon even a
22 cursory review of their Agreements.

zj In short, because the Plaintiffs had an unconditional right to reject the Arbitration
55 Provision without losing any other contractual rights, including the basic right to obtain the loan

26 || sought, or to rescind the contract without charge, and because the Arbitration Provision was

27 .
¢ The Quintino Agreement contained substantially the same notices. See Quintino Agreement, Gee Affidavit at
28 Exhibits H-J, pp. 3-4.
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1 || clearly labeled, spanned more than half of the Agreement, had numerous bolded and capitalized

2 || notices regarding the “important” rights being given up, and contained a reiteration of the waiver

30 of a right to bring claims in court or to bring a class action immediately above the signature line,

4 the Arbitration Provision contained in the Agreement cannot be found to have been procedurally

Z unconscionable.

7 a) The Arbitration Provi_sion and Class Action Waiver Are Not

Substantively Unconscionable.

8 Because the Arbitration Provision is not proceduraily unconscionable, this Court need not
12 reach the issue of substantive unconscionability. See D.R. Horton, 96 P.3d at 1162 (“both
1 procedural and substantive unconscionability must be present in order for a court to exercise its

12 || discretion to refuse to enforce” an arbitration provision) (emphasis added). However, as

13 || discussed infra, the Arbitration Provision and the Class Action Waiver are not substantively

14 || unconscionable in any event.

15 As noted above, the Court can find the Arbitration Provision (and Class Action Waiver)
e substantively unconscionable under Nevada law only if the Provision is one-sided and lacks a
1; “modicum of bilaterality.” Ting, 319 F.3d at 1149 (“Although parties are free to contract for
19 asymmetrical remedies and arbitration clauses of varying scope . . . the docﬁine of

20 | unconscionability limits the extent to which a stronger party may, through a contract of adhesion,
21 | impose the arbitration forum on the weaker party without accepting that forum for itself.”). That

22 || standard is not satisfied here because the terms of the Arbitration Provision apply equally to both

23 parties.

24
25
26
27
28
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1 1) The Arbitration Provision.
2 The Arbitration Provision, by its terms, applies equally to the Plaintiffs and the Rapid
3

Cash Defendants.” Indeed, the preamble notes that the Arbitration Provision sets forth how
claims that the Plaintiffs and the Rapid Cash Defendants have against one another will be
arbitrated. Tt also states that, “you and we agree that either party may elect to require
arbitration of any Claim under the following terms and conditions.” Arbitration Provision at

Preamble (emphasis added). The Arbitration Provision goes on to state that, in order to make the

o R N« N ¥ L Y

arbitration election, “you or we must give written notice . . . .” Arbitration Provision § 3. In

10 || other words, the Arbitration Provision is not one-sided, but rather applies equally to both

| plaintiffs and the Rapid Cash Defendants — allowing either party to the Agreement to elect to
12 arbitrate claims brought by the other party.

ij In addition to the bilateral nature of the Arbitration Provision, the Arbitration Provision
15 contains numerous features to ensure that customers such as the Plaintiffs are able to pursue

16 claims against the Rapid Cash Defendants in an individual arbitration in a fair, and cost-
17 || effective, manner. For example, in addition to allowing the Plaintiffs to reject the Arbitration

18 || Provision altogether by providing notice within 30 days after entering the Agreement, the Rapid

19 Cash Defendants have agreed in the Arbitration Provision, inter alia:
20
. To hold any arbitration hearing, if one is necessary, at a place that is
21 reasonably convenient for the customer;®
22
23

7 The Quintino Agreement is similarly bilateral, requiring both parties to submit to mediation prior to a lawsuit or
24 || arbitration. It states that “[yJou and we agree that before either of us starts a lawsuit, arbitration proceeding or any
other legal proceeding, we will submit any and all “Claims” that we have against you, and you will submit any and
25 all Claims that you have against us, to neutral, individual (and not class) mediation. Quintino Agreement, Gee
Affidavit at Exhibits H-J, p. 2. It goes on to state that “[i]f you and we are not able to resolve a Claim in mediation,
26 || then you and we agree that such Claim will be resolved by neutral, individual (and not class) arbitration.” Quintino

Agreement, Gee Affidavit at Exhibits H-J, p. 3.
27 . . .
¥ Arbitration Provision § 4. The Quintino Agreement similarly provides that “[a]ny arbitration hearing, if one is
28 held, will take place at a Jocation near your residence.” Quintino Agreement, Gee Affidavit at Exhibits H-J, p. 3.
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1 . To consider any good faith request made by a customer for the Rapid
Cash Defendants to pay the administrator’s or arbitrator’s filing,
2 administrative, hearing and/or other fees if the customer cannot obtain a
3 waiver of such fees from the administer. The Rapid Cash Defendants will
not seek or accept reimbursement of any such fees; ®
4 . That the arbitrator is authorized to follow applicable substantive law and
5 shall be authorized to “award all remedies available in an individual
lawsuit under applicable substantive law, including, without limitation,
6 compensatory, statutory and punitive damages . . . declaratory, injunctive
. and other equitable relief, and attorneys’ fees and costs;” ** and
g . That if the customer prevails in an individual (non-class) arbitration, the
arbitrator shall award as a minimum amount of damages (excluding
9 amounts for arbitration fees, attorney’s fees, and costs, if any), “an amount
that 1s $100 greater than the jurisdictional limit of the small claims court
10 (or your state’s equivalent court) in the county in which you reside.” '
11 These consumer-friendly aspects of the Arbitration Provision defeat any claim by
12 Plaintiffs that it is substantively unconscionable in requiring them to arbitrate on an individual
13
basis.
14
L5 The Arbitration Provision also enables Plaintiffs to pursue their claims in a cost-effective

16 || manner ~ by allowing recovery of reasonable attorneys’ fees if successful -- in an individual

12

17 || arbitration.”* Indeed, numerous courts have held that the ability to recover attorneys’ fees is a

18 || powerful incentive for an attorney to represent a plaintiff in an individual arbitration, even in a

19 1 small-dollar case. See, e.g., Johnson v. West Suburban Bank, 225 F.3d 366, 374 (3d Cir. 2000)

20

°Id. In this regard, the Quintino Agreement provides that, if the arbitrator does not waive the fees for Quintino, the
21 || Rapid Cash Defendants will advance Quintino’s fees. No reimbursement is required if Quintino prevails.

22 '® Arbitration Provision { 8.

"' Arbitration Provision { 8. In other words, if the applicable court can “decide claims up to $5,000, then if [the
23 || customer] prevail(s] in an individual arbitration, [the customer] will receive a minimum of $5,100 even if the
amount {the customer] would otherwise be entitled to receive is less than that amount.” Id.

24
"2 1d. Because the Arbitration Provision requires the arbitrator to apply applicable substantive law, if a statute that is

25 the basis for a customer’s claim authorizes the prevailing party to recover aftorneys’ fees, that statute will be given
effect in arbitration. But even if a statute or common law claim does not authorize fee-shifting, the Rapid Cash
26 Defendants have contractually agreed to pay reasonable attorneys’ fees to a prevailing plaintiff. The arbitrator is not
authorized to limit the attorney’s fees and costs to which the prevailing plaintiff is entitled because of the small
97 || nature of the claim brought. In this regard, the Quintino Agreement gives the arbitrator discretion to “award the
prevailing party its attorneys’ fees and arbitration expenses.” Quintino Agreement, Gee Affidavit at Exhibits H-J, p.

28 3.
Gordon Silver
Attorneys At Lav/ 19 of 32
Ninth Floor 102593-001/1044075

3960 Howard Hughes Pkwy
Las Vegas, Nevada 89168
{202) 795-5555

000181

000181



¢81000

000182

1 || (holding that an arbitration clause that prohibited class actions would not choke off the supply of

2 | lawyers willing to represent Truth in Lending Act (“TILA”) debtors because TILA permits

3 successful plaintiffs to recover attorneys’ fees), cert. denied, 531 U.S. 1145 (2001); Jenkins v.
4 First American Cash Advance of Ga., LLC, 400 F.3d 868 (11th Cir. 2005) (court enforced class
Z action waiver in arbitration agreement between consumer and payday lender, holding that where
7 arbitration agreement permits fee shifting if allowed by applicable law and preserves the parties’
g || substantive remedies, lawyers will be willing to represent the consumer on an individual basis
9 | and the company will not be immunized against unlawﬁl_l conduct), cert. denied, 126 S. Ct. 1457

10 || (2006); Snowden v. CheckPoint Check Cashing, 290 F.3d 631, 638-39 (4th Cir. 2002) (rejecting

H argument that plaintiff “will be unable to maintain her legal representation given the small
12

amount of her individual damages™ where statute permitted fee-shifting), cert. denied, 537 U.S.
13
4 1087 (2002); Gipson v. Cross Country Bank, 294 F. Supp. 2d 1251, 1261-62 (M.D. Ala. 2003)

15 (rejecting argument that class action was necessary for plaintiff to vindicate her statutory rights
16 Il because plaintiff could recover her attorneys’ fees if she was successful in the arbitration).'
17 All of the above-referenced terms contained within the Arbitration Provision make

18 || arbitration a fair, and cost-effective, method of adjudicating a dispute outside of a court and

19 . : . e .
outside of a class action lawsuit, and defeat the argument that such Provision is substantively
20
unconscionable.
21
22

" Underscoring this point, there are numerous cases in which a sizeable attorneys’ fee was awarded even though the
23 plaintiff’s individual recovery was relatively small. See, e.p., Dee v. Sweet, 218 Ga. App. 18, 460 S.E.2d 110
{1995) (awarding $258,360 in attorneys’ fees and $1.00 in actual damages); Ex parte Edwards, 601 So. 2d 82 (Ala.
24 || 1992) (343,000 in attorneys’ fees regarding $2,544 note); Johnson v. Eaton, 958 F. Supp. 261, 264 (M.D. La. 1997)
($13,410 fee award, nearly 27 times damage award); Ratner v. Chemical Bank N.Y. Trust Co., 54 F.R.D. 412, 416
25 (SD.N.Y. 1972) (820,000 attorney fee; $0 actual damages and $100 of statutory damages). See also Christopher R.
Drahozal, Arbitration Costs and Contingent Fee Contracts, 59 Vand. L. Rev. 729, 772 (2006) (“[C]ourts should take
26 into account the applicability of fee shifting statutes in determining whether a claim is economical to bring in
arbitration .... The prospect of a fee recovery may make even a case seeking small monetary damages attractive to
27 an attorney. Thus, in evaluating the amount at stake in arbitration (and thus whether the claim is economical to
bring), a court must consider not only the damages sought by the claimant but alse any possible attomeys’ fee
28 recovery.”).
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1 i) The Class Action Waiver.

2 The Class Action Waiver (which is contained within the Arbitration Provision) similarly
3| is not one-sided, but rather applies equally to both Plaintiffs and the Rapid Cash Defendants, It
4 states that if “YOU OR WE ELECT TO ARBITRATE A CLAIM, NEITHER YOU NOR WE
Z WILL HAVE THE RIGHT TO ... (C) PARTICIPATE IN A CLASS ACTION IN COURT
. OR IN ARBITRATION, EITHER AS A CLASS REPRESENTATIVE, CLASS MEMBER OR

g | CLASS OPPONENT.” Arbitration Provision 5 (emphasis added)."
9 In addition, it is well-established under the FAA that class action procedures are waivable

10 || by parties to an arbitration agreement. See, e.g, Gay v. CreditInform, 511 F.3d 369, 393 (3d Cir.

1 2007) (the right to a class action [is] ‘merely a procedural one’ pursuant to the Federal Rules of
12 Civil Procedure, and ... ‘may be waived™) (citation omitted); Sanders v. Robinson
12 Humphrey/American Express, Inc., 634 F. Supp. 1048, 1065 (N.D. Ga. 1986) (class action rule a
15 mere “procedural device”), aff’d in part and rev’d in part on different grounds, 827 F.2d 718

16 || (11th Cir. 1987), cert. denied, 485 U.S. 959 (1988); Dienese v. McKenzie Check Advance of

17 || Wis., LLC, No. 99-C-50, 2000 U.S. Dist. LEXIS 20389, at *24 (E.D. Wis. Dec. 11, 2000)

18 || (enforcing arbitration clause barmring class actions since “consumers are not signing away a

19 substantive right”); Caudle v. American Arb. Ass’n, 230 F.Bd 920, 921 (7th Cir. 2000) (“{a]
20 procedural device aggregating multiple persons’ claims in litigation does not entitle anyone to be
z; in litigation™); Zawikowski v. Beneficial National Bank, No. 98 C 2178, 1999 WL 35304, at *2
93 (N.D. III. Jan. 11, 1999) (“[n]othing prevents the Plaintiffs from contracting away their right to a

74 || class action”).

25

26

27 ' In this regard, the Quintino Agreement provides that “YOU WILL NOT BE ABLE TO BRING, JOIN OR
PARTICIPATE IN ANY CLASS ACTION LAWSUIT AGAINST US.” Quintino Agreement, Gee Affidavit at
28 Exhibits H-J, p. 4 (emphasis in original).
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1 Perhaps most significantly, just this year the United States Supreme Court in Stolt-

2 || Nielsen S.A. v. AnimalFeeds Int’] Corp. held that the FAA prohibits the imposition of class

3 procedures where the parties did not explicitly agree to them. 130 S, Ct. 1758, 1782 (2010) (“a
‘ party may not be compelled under the FAA to submit to class arbitration unless there is a
Z ‘contractual basis for concluding that the party agreed to do so.”) (emphasis in original). The
7 Supreme Court emphasized that, when “enforcing an agreement to arbitrate or construing an
g || arbitration clause, courts ... must ‘give effect to the contractual rights and expectations of the
9 || parties’™ and that ““the parties’ intentions control.”” Id. at 1773-74 (citations omitted). Stolt-
10 | Nielsen was a case in which the parties’ arbitration agreement was silent with respect to class
1 proceedings, whereas the Arbitration Provision in this case sets forth the parties’ express
12 agreement that arbitration will be individual -- not class-wide -- in nature. Therefore, Stolt-
Z Nielsen’s holding applies with even greater force in this case given the parties’ express

15 || agreement to forego class arbitration,
16 Further underscoring the enforceability of the Class Action Waiver, the Arbitration

17 |l Provision explicitly exempts from the arbitration option afforded to both parties claims brought

18 |l in small claims court or the equivalent court in the consu:qer’s state of residence. Arbitration
19 Provision 4 2.!° Indeed, numerous courts have held that such a small claims court “carve-out”
2(1) supports a finding that a class action waiver is not unconscionable or against public policy. See,
2 e.g., Jenkins v. First American Cash Advance of Ga., Inc., 400 F.3d 868, 879 (11th Cir. 2005),

03 || cert. denied, 126 S. Ct. 1457 (2006); Howard v. Wells Fargo Minn., N.A., No. 06-2821, 2007

24 | WL 2778664, at *5 (N.D. Ohio Sept. 21, 2007) (enforcing class action waiver because “small

25 'S The Arbitration Provision provides that all “Claims™ are subject to arbitration, but notes that the term “does not
26 include any individual action brought by you in small claims court or your state’s equivalent court . . . any such
actions and assertions of this kind will be resolved by a court and not an arbitrator.” Arbitration Provision § 2.
27 Similarly, the Quintino Agreement provides that “You and we each have the right to bring a Claim in a small claims
or the proper Las Vegas Justice Court, as long as the Claim is within the jurisdictional limits of that court.”
28 Quintino Agreerment, Gee Affidavit at Exhibits H-I, p. 3,
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1 || claims lawsuits are a viable option™); Providian National Bank v. Screws, 894 So0.2d 625 (Ala.
2003) (same).

In short, Plaintiffs here had the unconditional ability to reject the Arbitration Provision,

B OWW

which contained abundantly clear terms setting forth the specific rights the Plaintiffs and the
Rapid Cash Defendants were giving up. In addition, the Arbitration Provision and Class Action
Waiver applied equally to Plaintiffs and the Rapid Cash Defendants, and contained additional

provisions ensuring that Plaintiffs would have realistic and non-illusory access to a fair,

o R 3 A

convenient and affordable forum in which to bring their claims. As a matter of law, therefore,

10 || the Arbitration Provision and the Class Action Waiver are neither procedurally nor substantively

1 unconscionable under Nevada law, and should be enforced according to their terms.

2 (c) The FAA Preempts Any Argument That The Arbitration Provision Is
13 Unenforceable Under State Law. :

14 Finally, the argument advanced by Plaintiffs that the Arbitration Provision is
13 unenforceable under the laws of Nevada or Kansas should be rejected on the additional ground
6 that it is preempted by federal law, specifically, the FAA.

1; The FAA “is a congressional declaration of a liberal policy favoring arbitration.” Moses
19 H. Cone Mem. Hosp. v. Mercury Constr. Corp., 460 U.S. 1, 24 (1983). The United States

20 || Supreme Court has demonstrated the primacy of federal law by repeatedly invalidating state laws

21 || that attempt to limit the enforceability of arbitration agreements. In invalidating these laws, the

22 || Supreme Court has explained that the FAA “is a congressional declaration of a liberal federal
23 policy favoring arbitration agreements, notwithstanding any state substantive or procedural
4 policies to the contrary.” Perry v. Thomas, 482 U.S. 483, 489 (1987) (emphasis added)
zz (California statute that required litigants to be provided a judicial forum for resolving wage

27 disputes “must give way” to Congress’ intent to provide for enforcement of arbitration

28 | agreements). In Circuit City Stores, Inc. v. Adams, 532 U.S. 105, 121 (2001), the Supreme
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1 || Court specifically rejected arguments that broadly applying the FAA to employment contracts

2 || would “intrude[ ] upon the policies of the separate states.” The Court found the policies of state
3 laws irrelevant because “Congress intended the FAA . . . to preempt state anti-arbitration laws.”
‘ Id. at 122. Accord Southland Corp. v. Keating, 465 U.S. 1 (1984).

2 Most recently, in Preston v. Ferrer, 128 S. Ct. 978 (2008), the Supreme Court held that
7 “[w]hen parties agree to arbitrate all questions arising under a contract, the FAA supersedes state

8 || laws lodging primary jurisdiction in another forum, whether judicial or administrative.” Id. at

9 || 987. As the Supreme Court reiterated, the FAA’s “national policy favoring arbitration” displaces

10 | any conflicting state law: “That national policy . . . appli[es] in state as well as federal courts and
1 foreclose[s] state legislative attempts to undercut the enforceability of arbitration agreements.
12 The FAA’s displacement of conflicting state law is now well-established, and has been
i repeatedly reaffinmed.” Id. at 983.

15 In light of the foregoing, courts, state and federal, repeatedly have held that a state Jaw

16 || cannot invalidate an arbitration agreement because it contains certain terms, such as a bar on

17 || class actions, that are permitted by the FAA. See, e.g., Gay v. Creditinform, 511 F.3d 369 (3d

181 cir. 2007) (concluding that the FAA preempted a series of intermediate state court cases holding
19 arbitration agreements with class action waivers unconscionable); Am. Gen’l Life & Accident
2(1) Ins. Co. v. Wood, 429 F.3d 83, 89-90 (4th Cir. 2005); Ope Intemat’l v. Chet Morrison
” Contractors, Inc., 258 F.3d 443, 446-47 (5th Cir. 2001); Management Recruiters Internat’]l v.

23 Bloor, 129 F.3d 851, 856 (6th Cir. 1997); In re David’s Supermarkets, Inc., 43 S.W.3d 94, 98

24 1| (Tex. App. 2001); Pyburn v. Bill Heard Chevrolet, 63 S.W.3d 351, 361 (Tenn. App. 2001).

25 As noted by the Supreme Court, “[w]hile the interpretation of an arbitration agreement is
26 generally a matter of state law, the FAA imposes certain rules of fundamental importance,
o including the basic precept that arbitration ‘is a matter of consent, not coercion.”” Stolt-Nielsen
28
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1 || S._A. v. AnimalFeeds Int] Corp., 130 S. Ct. 1758, 1773 (2010) (citing Volit Information

2 || Sciences, Inc. v. Board of Trustees of Leland Stanford Junior Univ., 489 U.S. 468, 479 (1989)).

3 The “central or ‘primary’ purpose of the FAA is to ensure that ‘private agreements to arbitrate

‘ are enforced according to their terms.”” Id. In the instant case, there is no dispute in that the

Z Arbitration Provision by its express terms precludes class actions. Under Stolt-Nielsen that

7 should end the matter. Accordingly, notwithstanding the choice of law to be applied to this

g |l matter, the parties” Arbitration Provision is enforceable under Stolt-Nielsen.

9 Under the foregoing authonty, the FAA specifically preempts any argument raised by
10 || Plaintiffs here that the Arbitration Provision is unenforceable under the laws of Nevada or
1 Kansas.

12

(d) The Dispute is Within the Scope of the Arbitration Provision.
12 Plaintiffs argue that their claims against the Rapid Cash Defendants are outside
5 the scope of the Arbitration Provision. However, as discussed below, the Arbitration Provision

16 || provides that questions of the scope of the Provision are to be determined by the arbitrator. In

17 || addition, Plaintiffs’ claims clearly fall within the scope of the Arbitration Provision.

18 1. The Arbitration Provision Provides That The Arbitrator Must Decide
19 Whether A Dispute Is Within The Scope Of The Agreement.
20 Foremost, the Arbitration Provision expressly provides that “you and we agree that either

21 || party may elect to require arbitration of any Claim ....” The term “Claim” - explicitly made

22 || subject to arbitration — is defined to include “any claim, dispute or controversy between you and

23

us . . . that arises or relates in any way to . . . the validity, enforceability or scope of this
24 e . .
Avrbitration Provision.” Arbitration Provision § 2 (emphasis adcleci).16
25
26
27 16 Similarly, the Quintino Agreement provides that “‘Claims’ also includes any and all claims that arise out of

(i) the validity, scope and/or applicability of this Mediation Agreement or the Arbitration Agreement . . . .’
28 Quintino Agreement, Gee Affidavit at Exhibits H-J, p. 2.
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1 The above-quoted contractual language makes clear that it is the arbitrator who is

2 || charged with determining whether a given dispute falls within the scope of the Arbitration

3 || Provision here. Indeed, while courts often decide so-called “gateway matters” such as “whether
§ a concededly binding arbitration clause applies to a certain type of controversy,” Green Tree
Z Fin. Corp. v. Bazzle, 539 U.S. 444, 452 (2003), this rule does not apply where the parties have
7 “’clearly and unmistakably provided otherwise’ in their arbitration agreement. Howsam v.

g (| Dean Witter Reynolds, 537 U.S. 79, 83 (2002) (quoting AT&T Techs. Inc. v. Communications

9 || Workers, 475 U.S. 643, 649(1986)); First Options of Chicago, Inc. v. Kaplan, 514 U.S. 938, 943

10 (1995) (“Just as the arbitrability of the merits of a dispute depends upon whether the parties

1 agreed to arbitrate that dispute, so the question ‘who has the primary power to decide
12

arbitrability’ turns upon what the parties agreed about that matter.”) (emphasis in original). As
13
” one federal court explained, “[glenerally, courts and arbitrators need to look no further than the

15 language of the written contract between the parties to find ‘clear and unmistakable evidence’

16 || that the parties intended to submit the question of arbitrability to arbitration.” Daugherty v.

17 || Washington Square Sec., Inc., 271 F. Supp.2d 681, 687 (W.D. Pa. 2003).

18 Here, the parties entered into the Arbitration Provision which clearly provided that any
19 _ . » . | . .
questions as to its scope, validity, or enforceability were for the arbitrator to decide. As such,
20
this Court should grant the Rapid Cash Defendants’ Motion to Compel and should allow the
21
27 arbitrator to decide whether Plaintiffs’ claims are within the scope of the Provision.
23 2. Even If The Court Must Determine Whether A Dispute Is Within The
Scope Of The Arbitration Agreement, Each And Every One Of
24 Plaintiffs’ Claims Are With The Broad Scope Of The Agreement.
25 The Arbitration Provision broadly defines “Claims” subject to arbitration as follows:
26 The term “Claim” means any claim, dispute or controversy
27 between you and us ... that arises from or relates in any way to
Services you request or we provide, now, in the past or in the
28 future; the Application (or any prior or future application); any
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1 agreement relating to Services (“Services Agreement”); any of our
marketing, advertising, solicitations and conduct relating to your
2 request for Services; our collection of any amounts you owe; our

disclosure of or failure to protect any information about you;

3 you’re the validity, enforceability or scope of this Arbitration
4 Provision. *“Claim” is to be given the broadest possible meaning

and includes claims of every kind and nature, including but not
5 limited to, initial claims, counterclaims, cross-claims and third-

party claims, and claims based on any constitution, statute,
6 regulation, ordinance or common law rule (including rules relating
- to contracts, negligence, fraud or other intentional wrongs) and

equity. It includes disputes that seek relief of any type, including
) damages and/or injunctive, declaratory or other equitable relief.

9 | Arbitration Provision { 2.

10 Under the above-quoted language of the Arbitration Provision and well-settled law,

1 plaintiffs’ claims clearly fall within the broad scope of the Arbitration Provision. The FAA

12

mandates that “any doubts conceming the scope of arbitrable issues should be resolved in favor
13

of arbitration.” Moses H. Cohn Mem’]l Hosp., 460 U.S. at 24-25 (1983); accord Fazio v. Lehman
14
15 Bros., 340 F.3d 386, 392 (6th Cir. 2003); Howard v. Wells Fargo, No. 06-2821, 2007 WL

16 | 2778664, at *2 (N.D. Ohio Sept. 21, 2007). Accordingly, the United States Supreme Court has
17 || held that a presumption of arbitrability exists where a contract contains an arbifration clause, and

18 || that an order to arbitrate should not be denied “unless it may be said with positive assurance that

13 the arbitration clause is not susceptible to an interpretatioh that covers the asserted dispute.”
20 AT&T Technologies, 475 U.S. at 650. The presumption in favor of arbitrability “is particularly
z; strong when the arbitration clause in question is broad,” as it is in this case. I1d. Indeed, as
23 reaffirmed by the Supreme Court in Randolph, “the party resisting arbitration bears the burden of

24 | proving that the claims at issue are unsuitable for arbitration.” Green Tree Fin. Corp. v.

25 || Randolph, 531 U.S. 79, 91 (2000); Inlandboatmens Union of the Pac. v. Dutra Group, 279 F.3d

26 || 1075, 1079 (9th Cir. 2002) (“The burden thus falls upon the party contesting arbitrability to show

27 s : .
how the language of the arbitration clause excludes a dispute from the clause’s purview.”).
28
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1 Here, Plaintiffs’ claims are all related to the Rapid Cash Defendants’ collection efforts,

2 || and are clearly covered under the broad language of the Arbitration Provision. The Arbitration

3 Provision expressly provides that the claims subject to arbitration include claims relating to “our
‘ collection of any amounts you owe.” Aybitration Provision §2. The Arbitration Provision
Z further provides that the term “Claim” is “to be given the broadest possible meaning and includes
7 claims of every kind and nature . . . It includes disputes that seek relief of any type, including

g It damages and/or injunctive, declaratory or other equitable relief.” Id. Indeed, it is well settled

9 || that claims for injunctive relief are subject to arbitration. See Arriaga v. Cross Country Bank,

10 | 163 F.Supp.2d 1189, 1192-93 (S.D. Cal. 2001); Lozano v. AT&T Wireless, 216 F.Supp.2d 1071,

1 1076277 (C.D. Cal. 2002).
12
“It is difficult to imagine broader general language than that contained in the ...
13
” arbitration clause ‘any dispute’ . . .” Sedco v. Petroleos Mexilanos Mexican Nat'l Qil, 767 F.2d

15 1140, 1145 (5™ Cir. 1985) (citation omitted). Indeed, an arbitration clause that contains the
16 || phrase "any claim or controversy arising out of or relating to the agreement” is considered the

17 || paradigm of a broad clause. See, e.g., Collins & Aikman Products Co. v. Building Systems Inc.,

18 || 58 ¥.3d 16, 20 (2™ Cir. 1995); ADR/IB, Corp. v. MCY III Inc., 299 E. Supp.2d 110, 114 (B.D.

19
N.Y. 2004).
20
Numerous courts have interpreted language in arbitration clauses similar to that in the
21
2 present case to find that they had a broad reach and covered all manner of statutory and tort
93 || claims. See, e.g., Kiefer Specialty Flooring, Inc. v. Tarkett, Inc., 174 F.3d 507, 509 (7th Cir.

24 || 1999) (“Similar types of arbitration provisions have been characterized as extremely broad and

25 || capable of expansive reach.”); Am. Recovery Corp. v. Computerized Thermal Imaging, Inc., 96

26 | F3d 88, 93 (4" Cir. 1996) (holding that an arbitration clause that provided arbitration for any
27
dispute that “ar[ose] out of or related to” the agreement was a broad clause, “capable of
28
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1 || expansive reach”); Coors Brewing Co. v. Molson Breweries, 51 F.3d 1511 (10th Cir. 1995)

2 || (arbitration clause covering "any dispute arising in connection with the implementation,
3 interpretation or enforcement of agreement” covered antitrust disputes); Pritzker v. Merrill
4 Lynch, Pierce, Fenner & Smith, Inc., 7 F.3d 1110, 1114 (3d Cir. 1993) (arbitration clause
Z covering "all controversies” that may arise between signatories "broadly construed. . . to apply to
7 all éisputes between signatories"); Dean Witter Reynolds, Inc. v. Daily, 12 F. Supp.2d 1319,

g || 1321 (S.D. Fla. 1998) (arbitration clause covering “all coniroversies” constituted “clear and
9 (| unmistakable evidence that the parties agreed to submit all their claims to arbitration™); Leopold

10 v, Delphi Internet Serv., No. 96-4475, 1996 WL 628593, at *2 (E.D. Pa. Oct. 24, 1996)

1 (arbitration clause covering "any dispute arising” from contract covered fraud claims arising in
2 signatories' business relationship); Acquaire v. Canada Dry Bottling, 906 F. Supp. 819, 835
12 (ED.N.Y. 1995) (clause requiring arbitration of disputes "concerning the interpretation or
15 application of” the contract held to encompass RICO claims).

16 The Plaintiffs rely on Aiken v. World Fin. Corp., 644 S.E.2d 705 (S.C. 2007) to argue
17 || that the Arbitration Provision should not apply to unforeseeable torts. Opposition Brief p. 24.
18 However, the arbitration agreement in Aiken épparently did not contain specific language
19 providing that tort and statutory claims are subject to érbiuation, whereas the Arbitration
2(1) Provision in the instant case provides that it applies to any “claim, dispute or controversy
” between you and us . . . that arises from or relates in any way to . . . our collection of any
3 || amounts you owe. ...” and is to be “given the broadest possible meaning and includes claims of

24 || every kind and nature, including, but not limited to . . . ¢claims based on any constitution, statute,

25 | regulation, ordinance, common law rule (including rules relating to contracts, negligence, Jfraud

26 or other intentional wrongs) and equity.” Arbitration Provision {2 (emphasis added). Here,
27 : o . : : :
unlike in Aiken, the Arbitration Provision clearly contemplates that it would apply to claims
28
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1 || brought between the parties for alleged fraudulent conduct and other intentional wrongs. It is
2 | hard to imagine 2 broader scope that the parties could have agreed to when they entered into the
3 Arbitration Provision, and the language clearly envisions that every dispute between the parties
4 related in any way to the loans provided by the Rapid City Defendants would be within the scope
: of the Arbitration Provision.
7 (e) Enforcement of the Arbitration Provision is Not Against Public Policy or the
Public Interest
8 Plaintiffs contend that public policy mandates that the Court invalidate the parties’
1(9) Arbitration Provision because this matter would otherwise be "swept under the rug." This
1 argument fails for several reasons.
12 First, there is nothing preventing these Plaintiffs or any other members of the putative

13 || class from moving to open their defaults in court. The Rapid Cash Defendants are merely

14 || seeking to have the Plaintiffs’ affirmative suit heard in arbitration as the parties have agreed.

13 Second, the courts have repeatedly rejected this precise argument. The Supreme Court in
e Gilmer rejected arguments in that case that the non-public nature of arbitration and the lack of a
1; written decision would result in decreased public awareness of discriminatory employment
19 policies and ineffective appellate review. Gilmer, 500 - U.S. at 30-33. In Parilla v. JAP

20 || Worldwide Serv., 368 F.3d 269 (3d Cir. 2004), the District Court concluded that AAA Rules

21 || governing arbitration of employment disputes improperly required the confidentiality of

22 || arbitration and arbitration awards. The Third Circuit reversed holding that the AAA rules
23 requiring confidentiality were not unreasonable: “Each side has the same rights and restraints
24 under those provisions and there is nothing inherent in confidentiality itself that favors or
22 burdens one party vis-a-vis the other in the dispute resolution process. Importantly, the

27 confidentiality of the proceedings will not impede or burden in any way [the plaintiff’s] ability to

28 || obtain any relief to which she may be entitled.” Id. at 280. Significantly, the Third Circuit
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1 || rejected the precise argument raised by Plaintiffs herein that the non-public nature of arbitration

2 | would make it more difficult for future claimants. Id. Noting that the Supreme Court upheld
3 arbitration in Gilmer, the Third Circuit concluded that the arbitration agreement in that case was
* not unconscionable. Id. at 281. Accord Iberia Credit Burean, Inc., 379 F.3d at 175-76 (argument
2 consists of nothing more than outdated and generalized attacks on arbitration).

7 Finally, state public policies may not trump the FAA and the enforcement of the
g || Arbitration Provision. The United States Supreme Court has demonstrated the primacy of
9 || federal law by repeatedly invalidating state laws that attempt to limit the enforceability of

10 | arbitration agreements. In invalidating these laws, the Supreme Court has explained that the

1 FAA “is a congressional declaration of a liberal federal policy favoring arbitration agreements,
12

notwithstanding any state substantive or procedural policies to the contrary.” Perry, 482 U.S. at
13
” 489 (erphasis added) (California statute that required litigants to be provided a judicial forum

15 for resolving wage disputes “must give way” to Congress” intent to provide for enforcement of

16 || arbitration agreements). More recently, in Circuit City Stores, Inc. v. Adams, 532 U.S. 105, 121,

17 || 121 S.Ct. 1302, 149 L.Ed.2d 234 (2001), the Supreme Court specifically rejected arguments that

18 broadly applying the FAA to employment contracts would “intrudef ] upon the policies of the
19 separate states.” The Court found the policies of state -laws irrelevant because “Congress
Z-(l) intended the FAA . . . to preempt state anti-arbitration laws.” Id. at 122. Accord Southland
) Corp. v, Keating, 465 U.S. 1, 104 S.Ct. 852, 79 L.Ed.2d 1 (1984) (FAA “withdrew the power of

93 | the states to require a judicial forum for the resolution of claims which the contracting parties

24 || agreed to resolve by arbitration.”).
25
26

27
28
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III. CONCLUSION

For the foregoing reasons as well as those set forth in their Initial Memorandum, the
Rapid Cash Defendants’ Motion to Compel Arbitration and Stay All Proceedings should be
granted, and the claims asserted against them should be stayed pending the completion of
arbitration. Further, Plaintiffs should be ordered to proceed with arbitration of their claims on an
individual basis.

<P
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13 DISTRICT COURT

14 CLARK COUNTY, NEVADA
15

CASANDRA HARRISON; EUGENE CASE NO. A-10-624982-B
16 || VARCADOS; CONCEPCION QUINTINO; and | DEPT. XI :
MARY DUNGAN, individually and on behalf of
17 || all persons similarly situated,
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19 || wvs. Date: October 15,2010
Time: In chambers
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1 COMES NOW Defendants Principal Investments, Inc., d/b/a Rapid Cash, Granite
2 || Financial Services, Inc., d/b/a Rapid Cash, FMMR Investments, Inc., d/b/a Rapid Cash, Prime
3 || Group, Inc., d/b/a Rapid Cash and Advance Group, Inc., d/b/a Rapid Cash (the “Rapid Cash
4 | Defendants™), by and through their counsel Gordon Silver, and file this Opposition to Motion to
5 || Certify Class. This Opposition is made and based upon the following Memorandum of Points
6 || and Authorities, the Affidavit of Mark S. Dzamoski, the pleadings and other papers on file herein

7 || and any oral argument the Court may permit at the hearing of this matter.

8 DATED this E ) day of October, 2010.
9
10
11 (Q):
Nevada Bar No. 3549
12 - MARK S. DZARNOSKI
Nevada Bar No. 3398
13 JEFFREY HULET
Nevada Bar No. 10621
14 3960 Howard Hughes Pkwy., 9th Floor
Las Vegas, Nevada 89169
15 Tel: (702) 796-5555
P Attorneys for Rapid Cash Defendants
17 MEMORANDUM OF POINTS AND AUTHORITIES

18 [This matter is currently scheduled for "in chambers” disposition on October 15, 2010.
Defendants hereby request that the matier be scheduled for oral argument in the event
19 Defendants' Motion to Compel Arbitration is denied. In filing this Opposition, Defendants do
not waive their right to compel arbitration in this matter as set forth in their Motion to Compel

20 Arbitration.]
I. PLAINTIFFS' CLAIMS ARE SUBJECT TO AN ARBITRATION AGREEMENT

21 WHICH WAIVES THEIR ABILITY TO PURSUE CLASS ACTION CLAIMS

22 Plaintiffs herein each applied for and obtained loans from the Rapid Cash Defendants on
2 which they defaulted. Each loan agreement they executed -- and some of the Plaintiffs executed
. multiple loan agreements as they sought and obtained multiple loans -- contained agreements
2 requiring Plaintiffs to individually arbitrate any and all claims against any of the Rapid Cash
2 Defendants. The Rapid Cash Defendants herein have filed a Motion to Compel Arbitration and
Z Stay All Proceedings which filing is incorporated herein by this reference.

Aﬁ%ﬁ:ﬂgﬁg 102593-001/1042283 2 0£20

3860 Howard Hughes Pkwy
Las Vegas, Nevada 89169
(702) 796-5555

000197

000197



861000

000198

1 Three of the Plaintiffs (CASANDRA HARRISON; EUGENE VARCADOS; and MARY
2 || DUNGAN) signed an agreement that is currently utilized by the Rapid Cash Defendants

3 || ("Current Loan Agreement"). The Current Loan Agreement contains the following provisions:

4 5. NO CLASS ACTIONS OR SIMILAR PROCEEDINGS; SPECIAL
FEATURES OF ARBITRATION. IF YOU OR WE ELECT TO
3 ARBITRATE A CLAM, NEITHER YOU NOR WE WILL HAVE THE

RIGHT TO: (A) HAVE A COURT OR A JURY DECIDE THE CLAIM; (B)

6 OBTAIN INFORMATION PRIOR TO THE HEARING TO THE SAME
7 EXTENT THAT YOU OR WE COULD IN COURT; (C) PARTICIPATE IN
A CLASS ACTION IN COURT OR IN ARBITRATION, EITHER AS A
8 CLASS REPRESENTATIVE, CLASS MEMBER OR CLASS OPPONENT,
(D) ACT AS A PRIVATE ATTORNEY GENERAL IN COURT OR IN
9 ARBITRATION; OR (E) JOIN OR CONSOLIDATE CLAIMS
10 INVOLVING YOU WITH CLAIMS INVOLVING ANY OTHER PERSON.
THE RIGHT TO APPEAL IS MORE LIMITED IN ARBITRATION THAN
11 IN COURT. OTHER RIGHTS THAT YOU WOULD HAVE JF YOU
WENT TO COURT MAY ALSO NOT BE AVAILABLE IN
12 ARBITRATION.
13 Rk dededed ke k
14 Important Notices
15 BY SIGNING THIS AGREEMENT OR APPLYING FOR A LOAN:
16 e YOU WILL NOT BE ENTITLED TO HAVE A TRIAL BY JURY TO
RESOLVE ANY CLAIM AGAINST US.
17

» YOU WILL NOT BE ENTITLED TO HAVE A COURT, OTHER
18 THAN A SMALL CLAIMS COURT OR JUSTICE COURT,
RESOLVE ANY CLAIM AGAINST US.

19 ¢ YOU WILL NOT BE ABLE TO BRING, JOIN OR PARTICIPATE
20 IN ANY CLASS ACTION LAWSUIT AGAINST US
21 One of the Plaintiffs (CONCEPCION QUINTINO) signed an older version of a loan

2o | agreement utilized by the Rapid Cash Defendants ("Old Loan Agreement”). The Old Loan
23 Agrcement contains the following provisions:

You and We Agree to Arbitrate. If you and we are not able to resolve a Claim in

24 " . .
mediation, then you and we agree that such Claim will be resolved by neutral,
25 binding individual (and not class) arbitration.
26 stk sk ok ok
27 The arbitrator will not conduct class arbitration, and will not allow you to act as a
23 representative, private attorney general or in any other representative capacity.
Aorneys A Law 3 0f 20
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Limited and Small Claims. You and we each have the right to bring a Claim in a
small claims or the proper Las Vegas Justice Court, as long as the Claim is within
the jurisdictional limits of that court. Neither you nor we will need to submit
Claims to mediation or arbitration before doing so. However, neither you nor we
may bring any Claims as a representative, private attorney general, member of a
class or in any other representative capacity.

ook ok ok

Important Notices
BY SIGNING THIS AGREEMENT OR APPLYING FOR A LOAN:

» YOU WILL NOT BE ENTITLED TO HAVE A TRIAL BY JURY TO
RESOLVE ANY CLAIM AGAINST US.

* YOU WILL NOT BE ENTITLED TO HAVE A COURT, OTHER
THAN A SMALL CLAIMS COURT OR JUSTICE COURT,
RESOLVE ANY CLAIM AGAINST US.

e YOU WILL NOT BE ABLE TO BRING, JOIN OR PARTICIPATE
IN ANY CLASS ACTION LAWSUIT AGAINST US

The Current Loan Agreement contains the following choice of law provision:

8. GOVERNING LAW. This Arbitration Provision is made pursuant to a
transaction involving interstate commerce and shall be govemed by the FAA, and
not Federal or state rules of civil procedure or evidence or any state laws that
pertain specifically to arbitration, provided that the law of Kansas, where we are
headquartered, shall be applicable to the extent that any state law is relevant in
determining the enforceability of this Arbitration Provision under Section 2 of the
FAA.

The Old Loan Agreement contains the following choice of law provision:

Governing Law. This Arbitration Agreement is made pursuant to a transaction

involving interstate commerce. It will be governed by the Federal Arbitration Act,

9 U.S.C. Sections 1-16, as amended ("FAA"). If for any reason a court of

competent junsdiction finds that the FAA does not apply, then this Arbitration

Agreement will be governed by the Nevada Uniform Arbitration Act, as amended.

The FAA makes agreements to arbitrate “valid, irrevocable, and enforceable, save upon
such grounds as exist at law or in equity for the revocation of any contract.” 9 U.S.C. § 2. It is

well-established under the FAA that class action procedures are waivable by parties to an

arbitration agreement. See, e.g, Gay v. CreditInform, 511 F.3d 369, 393 (3d Cir. 2007) (the right

4 of 20
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1 || to a class action [is] ‘merely a procedural one’ pursuant to the Federal Rules of Civil Procedure,

2 || and ... ‘may be waived””) (citation omitted); Sanders v. Robinson Humphrey/American Express,

3 Inc., 634 F. Supp. 1048, 1065 (N.D. Ga. 1986) (class action rule a mere “procedural device™),
4 aff’d in part and rev’d in part on different grounds, 827 F.2d 718 (11th Cir. 1987), cert. denied,
Z 485 U.S. 959 (1988); Dienese v. McKenzie Check Advance of Wis., LLC, No. 99-C-50, 2000
. U.S. Dist. LEXIS 20389, at *24 (E.D. Wis. Dec. 11, 2000) (enforcing arbitration clause barring
g |l class actions since “consumers are not signing away a substantive right”); Caudle v. American
9 | Arb. Ass’n, 230 F.3d 920, 921 (7th Cir. 2000) (“[a] procedural device aggregating multiple

10 persons’ claims in litigation does not entitle anyone to be in litigation”); Zawikowski v,

H Beneficial National Bank, No. 98 C 2178, 1999 WL 35304, at *2 (N.D. IIl. Jan. 11, 1999)
12
(“[n]othing prevents the Plaintiffs from contracting away their right to a class action”™).
13
” Perhaps most significantly, just this year the United States Supreme Court in Stolt-Nielsen

15 S.A. v. AnimalFeeds Int’l Corp. held that the FAA prohibits the imposition of class procedures

16 || where the parties did not explicitly égree to them. 130 S. Ct. 1758, 1782 (2010) (*‘a party may not

17 || be compelled under the FAA to submit to class arbitration unless there is a contractual basis for

18 concluding that the party agreed to do s0.”) (.emphasis.in original). The Supreme Court
19 emphasized that, when “enforcing an agreement to arbitrate or construing an arbitration clause,
2(1) courts ... must ‘give effect to the contractual rights and expectations of the parties’™ and that
99 “‘the parties’ intentions control.”” Id. at 1773-74 (citations omitted). Stolt-Nielsen was a case in

23 which the parties’ arbitration agreement was silent with respect to class proceedings, whereas the
24 || Arbitration Provision in this case sets forth the parties’ express agreement that arbitration will be

25 || individual -- not class-wide -- in nature. Therefore, Stolt-Nielsen’s holding applies with even

26 greater force in this case given the parties’ express agreement to forego class arbitration.
27
28
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1 To the extent Nevada law is applicable, Defendants' Reply to Opposition to Motion to
2 || Compel Arbitration and Stay Proceedings ("Defendants’ Reply Memorandum™) filed in

3 |i conjunction herewith sets forth reasons for enforcing the class action waiver. Defendants’ Reply

4 | Memorandum is incorporated herein by this reference.! Similarly, to the extent Kansas law is
5 || applicable, class action waivers contained in arbitration clauses are generally enforceable.
6 || Wilson v. Mike Steven Motors, Inc., 111 P.3d 1076, 2005 WL 1277948 (Kan.App. 2005)
7 | [unpublished?].

8 Thus, as an initial matter, this Court ought to grant Defendants' Motion to Compel

9 || Arbitration and Stay Further Proceedings and defer ruling upon this instant Motion until after
10 || arbitration. Alternatively, the Court should enforce the class action waiver and deny certification
11 || of the class.

12 || IL PLAINTIFFS HAVE FAILED TO SATISFY A CONDITION PRECEDENT TO
COMMENCEMENT OF THIS ACTION

13

14 Both the Current Loan Agreement and the Old Loan Agreement contain provisions which

15 require Plaintiffs to satisfy conditions precedent before commencing any action. The Current

16 Loan Agreement contains the following provision: i

17 PRE-DISPUTE RESOLUTION PROCEEDURE %

18 In the event that you or we have a claim that arises from or relates to any check
cashing, credit, loan or other services you request or we provide ("Services”),

19 before commencing, joining or participating in -any judicial or arbitration
proceeding, as either an individual litigant or member of a class ("Proceeding™).

20 the complaining party shall give the other party or any "related party": (1) at least
15 days' written notice of the claim ("Claim Notice"), explaining in reasonable

21 detail the nature of the claim and any supporting facts; and (2) a reasonable good

2 faith opportunity to resolve the claim without the necessity of a Proceeding. Our
"relatcd parties” are any parent company and affiliated entities (including Ad

23 Astra Recovery Savices, Inc.); and our and their employees, directors, officers,

24 | By Order dated October 14, 2008, the Honorable Judge Denton granted a motion to compel arbitration

which included a class action waiver in Case No. AS67514 . The Nevada Supreme Court is currently considering the
25 matter on a Petition for Writ of Mandamus (Supreme Court Case No. 53126). By Order filed October 8, 2008, the
Honorable Elizabeth Gonzalez granted 2 Motion to Compel Arbitration enforcing a class action waiver in Case No.
26 || s67912.
27 2 Pursuant to Kansas Supreme Court Rule 7.04(f), unpublished opinions are not precedential and are not

favored for citation. They may be cited for persuasive authority on a material issue not addressed by a published
28 Kansas appellate court opinion.
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1 shareholders, governors, managers and members. Any Claim Notice to us shall be
sent in care of Tiger Financial Management, LLC, Attn: Legal Department, 3527
2 North Ridge Road, Wichita, Kansas 67205 (or such other address as we shall
5 subsequently provide to you) or to you at your address appearing in our records
or, if you are represented by an attorney. to your attorney at his or her office
4 address. Nothing in this paragraph is intended to affect or modify in any fashion
any separate Arbitration Provision between you and us.
5
6 || The Old Loan Agreement contains the following provision:
7 Mediation Agreement
8 You and We Agree to Mediate Claims. You and we agree that before either of us
starts a lawsuit, arbitration proceeding or any other legal proceeding, we will
9 submit any and all "Claims" that we have against you, and you will submit any
10 and all Claims that you have against us, to neutral, individual (and not class)
mediation.
11 : : : : -
Plaintiffs have not filed a Claim Notice or submitted any matter to mediation prior to
12
filing the instant lawsuit. Thus, the Court should deny class certification and require Plaintiffs
13
herein to satisfy the contractual preconditions to commencing a lawsuit set forth in the Current
14
Loan Agreement and the Old Loan Agreement.
15
II1. THE DEFINITION OF THE CLASS IS SERIOUSLY FLAWED
16
Each of the four (4) Lead Plaintiffs allege that (1) they obtained loans from one of the
17
Rapid Cash Defendants; (2) one of the Rapid Cash Defendants obtained a default judgment
18
against them; (3) proof of service in each case was an affidavit of service signed by a
19
representative of On Scene Mediations; (4) each Plaintiff was not, in fact, served as claimed in
20
the affidavit of service; and (5) each Plaintiff did not leam of the action and/or default judgment
21
until after their wages were gamished. Hence, the sole basis for Plaintiffs’ claims against any of
22
the Rapid Cash Defendants is their allegation that they were not, in fact, served with process.
23
Yet, the class definition sought by Plaintiffs expands well-beyond Plaintiffs’ sole basis for their
24
claims because it would include in the class not only those who were not served with process by
25
On Scene Mediations, but those whe were served with process by On Scene Mediation as well.
26
Plaintiffs’ proffered class definition is as follows:
27
...all customers of Rapid Cash offices in Clark County, Nevada, against whom
28 Rapid Cash obtained default judgments in the Justice Courts of Clark County,
s A Low 7 0f 20
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1 Nevada, and for which the only evidence that the defendant received service of
process of Rapid Cash's lawsuit was an affidavit signed by a representative of On
2 Scene Mediations.
3 Left conspicuously out of Plaintiffs’ proposed class definition is the one allegation that is central
4 to the determination that any member of the proposed class suffered a legally cognizable injury:
3 Whether or not the individual Rapid Cash customer was, in fact, served with process. Thus,
6 Plaintiffs want to represent and have certified as a class all customers of Rapid Cash against
7 whom default judgments have been entered based upon affidavits of service signed by
8 representatives of On Scene Mediations regardless of whether such customers actually received
9 service of process. Such a generalized class definition would be entirely improper because
10 customers of Rapid Cash against whom default judgments were obtained after receiving service
1 of process have no legal claim against the Rapid Cash Defendants even if the only proof of
12 service is an affidavit signed by a representative of On Scene Mediations.
13 The serious flaw in certifying such a class is easily manifest in Plaintiffs' Motion for No
14 Contact Order where Plaintiffs seek an order preventing the Rapid Cash Defendants from
15 contacting any customer served process by On Scene Mediations who has a default judgment
16 entered against him/her. Further, Plaintiffs seek an order precluding the Rapid Cash Defendants
17 from collecting upon any default judgments for such customers. Thus, Plaintiffs are basically
18 seeking to put Rapid Cash Defendants out of business and prevent them from collecting upon
19 perfectly valid default judgments. |
20 In an attempt to cover their flawed proposed class definition, Plaintiffs' Motion to Certify
21 Class misrepresents and mischaracterizes the class they have defined:
22 = "This Class consists of predominantly low-income individuals or consumers ...
23 who all were never served with process..." [Motion to Certify, 10:19-23];
24 ®*  "(H)undreds if not thousands of defendants were never served and void default
2 judgments were obtained.” [Motion to Certify, 11:24-26];
26 = "All Class members' claims arise from ... the lack of service of process..."”
27 [Motion to Certify, 13:17-19];
28
Aﬁ%?%%%o?; 102593-001/1042283 8 of20
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1 = "Members of the Class, as defined, ...suffered the same type of harm as well..."
2 [Motion to Certify, 14:5-6;
3 = "The named Class Representatives' claims are not only typical of the claims of the
4 Class, they are identical." [Motion to Certify, 14:28 to 15:1];
5 » "tis Rapid Cash's actions through the use of an unlicensed process server who did
6 not serve process, resulting in issuance of void default judgments which create the
7 common significant thread." [Motion to Certify, 15:5-7];
8 = "The Class Representatives and the unnamed Class Members have an identical
9 interest for relief from entry of those void default judgments.” [Motion to Certify,
10 15:21-22]
11 As will be set forth in more detail below, Plaintiffs’ improper class definition is fatal to

12 the.certiﬁcation of this action as a class action because Plaintiffs’ entire analysis regarding
13 || application of NRCP 23 relies upon the mischaracterization of the class as defined in the
14 || Complaint.

15 Furthermore and importantly, any after-the-fact attempt by Plaintiffs to narrow the
16 || proposed class definition by limiting the class to those Rapid Cash customers who had default
17 || judgments entered against them without receiving service of process is inappropriate because the
18 || key determination in this action — whether each class member had actually been served with
19 || process — would not be readily ascertainable based on objective criteria. Specifically, it has long
20 || been held that Rule 23 implicitly requires that prospective plaintiffs propose a class definition that

21 | is readily ascertainable based on objective criteria. See, e.g., Crosby v. Social Sec. Admin. of

22 || US., 796 F.2d 576, 580 (1st Cir.1986); Simer v. Rios, 661 F.2d 655, 669 (7th Cir.1981);

23 || Teamsters Local 445 Freight Div. Pension Fund v. Bombardier, Inc., 2006 WL 2161887, at *3

24 || (S.D.N.Y.2006), affd, 546 F.3d 196 (2d Cir.2008); Annotated Manual for Complex Litigation
25 | (4th ed.), at § 21.222. Certification should be denied where “[d]etermining membership in the

26 | [sub]class would essentially require a mini-hearing on the merits of each case.” Forman v. Data

27 || Transfer, Inc., 164 F.R.D. 400, 403 (E.D.Pa.1995) (denying certification of a class asserting

28 || violations of the Telephone Consumer Protection Act of 1991 where Plaintiffs defined the
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1 || proposed class as “all residents and businesses who have received unsolicited facsimile

2 || advertisements™); See Dafforn v. Rousseau Assocs., 1976 WL 1358, *1 (N.D.Ind. July 27, 1976)

3 || (class certification demed for a class of all sellers of single family residences who paid

4 |i “artificially fixed and illegal” brokerage fees because the class was defined in terms which
5 || prejudged the merits). A court must reject a proposed class or subclass definition that
6 || “inextricably intertwines identification of class members with liability determinations.” Pichler v.
7 I UNITE, 228 F.R.D. 230, 247 (E.D.Pa.2005), affd, 542 F.3d 380 (3d Cir. 2008).

In the instant case, it is clearly impossible to ascertain or identify by any objective criteria

9 || Rapid Cash customers who had default judgments entered against them without being properly
10 || served by On Scene Mediations. It is only possible to determine customers who had default
11 || judgments entered against them based upon affidavits of service signed by representatives of On
12 || Scene Mediations, which casts a wider net than the wrongs alleged by the Plaintiffs. To make
13 || this cumbersome determination will require multiple “mini-trials” on the merits of the case,
14 || which defeats the policy behind class actions. Consequently, any attempt by Plaintiffs to narrow
15 || their proposed definition of the class would be as unavailing as the improper class definition they
16 || seek in their Motion.

17 || IV.  APPLICATION OF NRCP 23 MILITATES AGAINST CERTIFICATION

18 A. Legal Standards

19 NRCP 23 provides in relevant part:

20 (a) Prerequisites to a Class Action. One or more members of a class may
sue or be sued as representative parties on behalf of all only if (1) the class is so

21 numerous that joinder of all members is impracticable, (2) there are questions of

law or fact common to the class, (3) the claims or defenses of the representative

22 parties are typical of the claims or defenses of the class, and (4) the
23 representative parties will fairly and adequately protect the interests of the class.
24 (b) Class Actions Maintainable. An action may be maintained as a class
action if the prerequisites of subdivision (a) are satisfied, and in addition:

25 (1) the prosecution of separate actions by or against individual members
26 of the class would create a risk of

(A) inconsistent or varying adjudications with respect to individual
27 members of the class which would establish incompatible standards of conduct

for the party opposing the class, or
28
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1 (B) adjudications with respect to individual members of the class
which would as a practical matter be dispositive of the interests of the other
2 members not parties to the adjudications or substantially impair or impede their
3 ability to protect their interests; or
(2) the party opposing the class has acted or refused to act on grounds
4 generally applicable to the class, thereby making appropriate final injunctive
relief or corresponding declaratory relief with respect to the class as a whole; or
5 (3) the court finds that the questions of law or fact common to the
members of the class predominate over any questions affecting only individual
6 members, and that a class action is superior to other available methods for the
7 fair and efficient adjudication of the controversy. The matters pertinent to the
findings include: (A) the interest of members of the class in individually
8 controlling the prosecution or defense of separate actions; (B) the extent and
nature of any litigation concerning the controversy already commenced by or
9 against members of the class; (C) the desirability or undesirability of
concentrating the litigation of the claims in the particular forum; (D) the
10 difficulties likely to be encountered in the management of a class action.
H NRCP 23 authorizes one or more persons to sue as representative parties on behalf of a
12 class only if the four prerequisites of NRCP 23(a) are satisfied. The plaintiff has the burden to
13 prove that the case is appropriate for resolution as a class action. Cummings v. Charter Hosp. of
14 Las Vegas, Inc., 111 Nev. 639, 643, 896 P.2d 1137, 1140 (1995). Once, and if, the plaintiff
5 . . .. .
! satisfies its four-pronged NRCP 23(a) burden, the plaintiff must still overcome a fifth hurdle by
16 satisfying at least one of the prerequisites set forth in NRCP 23(b). Johnson v. Travelers Ins. Co.,
17 89 Nev. 467, 515 P.2d 68 (1973).
18 A class action “may only be certified if the trial court is satisfied, after a rigorous analysis,
9 that the prerequisites of Rule 23(a) have been satisfied.” Gen. Tel. Co. of Sw. v. Falcon, 457 U.S.
20 . .
147, 161 (1982). In deciding whether to certify a class, a Court must make a thorough
21 examination of the factual and legal allegations involved in the complaint. Newton v. Merrill
22 Lynch, Pierce, Fenner & Smith, 259 F.3d 154, 166 (3d Cir.2001) {citing Barnes v. Am. Tobacco
2 : : :'
3 Co., 161 F.3d 127, 140 (3d Cir.1998)). “It may be necessary for the court to probe behind the
24 ) . . . . .
pleadings before coming to rest on the certification question.” Newton, 259 F.3d at 166 (quoting
23 Gen. Tel. Co. of Sw., 457 U.S. at 160, 102 S.Ct. 2364). “The decision to certify a class calls for
26 findings by the court, not merely a threshold showing by a party, that each requirement of Rule 23
27 is met.” Hydrogen Peroxide, 552 F.3d at 306. Indeed, class certification determinations require
28
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1 || that a court “resolve all factual or legal disputes relevant to class certification, even if they
2 || overlap with the ments-including disputes touching on elements of the cause of action.” Id. Even
3 || at the certification stage, a court may “‘consider the substantive elements of the plaintiffs' case in
4 | order to envision the form that a trial on those issues would take.” Id. at 317. In determining what
5 | a trial will look like, a Court should make its own independent findings and need not afford
6 || plaintiff's claims any deference. Id. at 318 n. 18 (rejecting its previous statement in Chiang v.
7 || Veneman, 385 F.3d 256, 262 (3d Cir. 2004), that “in determiming whether a class will be

8 || certified, the substantive allegations of the complaint must be taken as true.”). As set forth below,
9 || Plaintiffs do not meet their burdens under NRCP 23(a) or (b).
10 B. Plaintiffs Cannot Satisfy Numerosity Requirement
11 Regarding numerosity, Plaintiffs claim that "(H)undreds if not thousands of defendants
12 || were never served and void default judgments were obtained." [Motion to Certify, 11:24-26].
13 || Yet, as set forth above, Plaintiffs cannot satisfy the numerosity requirement because the class they
14 || are trying to certify includes Rapid Cash customers over which completely valid default
15 || judgments were obtained.
16 Even if the proposed class definition were somehow limited to those who were not served,
17 || however, Plaintiffs acknowledge that they do not know the precise number of potential class
18 'members; nor, as set forth above, can that number be determined or ascertained by objective
19 | criteria. Instead, Plaintiffs speculate that the number of putative class members could range from
20 || the hundreds to the thousands. Speculation is not sufficient, however, as it is Plaintiffs’ burden to
21 || prove, not speculate, that the plaintiff class is so large that proceeding as a class action is the only

22 || manageable method of resolving the controversy. See Cummings v. Charter Hosp. of Las Vegas,

23 || Inc., 111 Nev. 639, 643, 896 P.2d 1137, 1140 (1995). It is “incumbent upon [the plaintiffs]
24 || under the numerosily requirement of [NRCP 23] to identify some individuals who fall within [the

25 || proposed class], and that their number is so great as to render joinder impracticable.” Id. citing

26 || Perez v. Personnel Bd. of City of Chicago, 690 F.Supp. 670, 672 (N.D.111.1988).

27
28
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1 Plaintiffs assert that the Rapid Cash Defendants filed 16,000+ cases against their
2 || defaulting customers between 2004 and 2009. Plaintiffs believe that the Rapid Cash Defendants
3 || obtained thousands of default judgments during this period of time, and speculate that hundreds,
4 | if not thousands, of those default judgments were obtained without proper service being

5 || effectuated. [See Motion at 11:18-28]. The sole basis for Plaintiffs’ speculation appears to be

6 || that Maurice Carroll is being criminally prosecuted for filing false affidavits of service with some
7 || Las Vegas Justice Courts. Yet, the Court is advised that none of the criminal charges against
8 || Maurice Carroll involve filing false affidavits of service in cases brought by any of the Rapid
9 || Cash Defendants. [See Affidavit of Mark S. Dzamoski attached as Exhibit A hereto at paragraph
10 || 6]. Notably, despite the extremely high profile of the sewer service investigation, a grand total of
11 || four (4) Rapid Cash customers have come forward to claim that they were never served in
12 || connection with actions filed by the Rapid Cash Defendants. Putting that number in perspective,
13 || four Plaintiffs represent 0.025% of the cases Plaintiffs have alleged Rapid Cash commenced
14 || between 2004 and 2009. Consequently, Plaintiffs’ speculation is not well-founded. There is
15 || simply no basis to presume or conclude that Maurice Carroll on a routine, regular or even
16 || sporadic basis executed false affidavits of service in cases commenced by Rapid Cash. Indeed,
17 || according to Nathan Chio, Detective, Criminal Intelligence, Las Vegas Metropolitan Police
18 | Department, he has spoken with numerous Rapid Cash customers as part of his investigation who
19 || have acknowledged to him that they were, in fact, served with process as set forth in affidavits
20 || submitted by representatives of On Scene Mediations. [See Affidavit of Mark S. Dzamoski
21 || attached as Exhibit A hereto at paragraph 7]
22 Further, it is noted that the default judgments obtained against these Plaintiffs all occurred
23 | after August 19, 2009, and Plaintiffs claim to have first learned of the action against them when
24 || their wages were garnished following entry of the default judgments. But Plaintiffs have
25 || presented no evidence suggesting that a single default judgment was obtained with the use of a
26 || false affidavit of service prior to August 19, 20009.
27
28
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Finally, Plaintiffs cannot demonstrate that the class is so numerous that "proceeding as a
class action is the only manageable method of resolving the controversy.” The Court is well
aware that an action has already been commenced by the Rapid Cash Defendants against each
proposed class member. A docket number and file exists in Justice Court as to each proposed
class member. Each proposed class member has an available remedy in an already existing case
under NRCP 60(b) to set aside a void judgment if such class member can prove a lack of service.
Plaintiffs do not explain how commencement of a new action in District Court is somehow more
efficient than individual customers of Rapid Cash moving to set aside void default judgments on
an individual basis in the existing cases.

C. Insufficient Commonality Exists

Plaintiffs assert that commonality is satisfied because "All Class members' claims arigse
from ... the lack of service of process..." [Motion to Certify, 13:17-19] and "Members of the
Class, as defined, ...suffered the same type of harm as well..." [Motion to Certify, 14:5-6].
However, as set forth above, Plaintiffs’ argument fails because the proposed class is not limited to
customers who were never served process.

“It is not every common question that will suffice, however;” rather, it must be “a

common issue the resolution of which will advance the litigation.” Sprague v. General Motors

Corp., 133 F.3d 388, 397 (6th Cir.1998). If significant elements of a claim or defense require

individualized proof by each class member, class certification is inappropriate. Amchem Prods.

Inc. v. Windsor, 521 U.S. 591, 624-25 (1997). As one court has noted, “at a sufficiently abstract

level of generalization, almost any set of claims can be said to display commonality.” Sprague v.

Gen. Motors Corp,, 133 F.3d 388 (6th Cir. 1998) (en banc). Here, Plaintiffs are seeking

certification of a class with no injury because Plaintiffs cannot answer the central question that
would entitle any class member to rclief: Were the putative class members served with process?
Accordingly, as to the single most important issue that can advance the litigation, there is no

commonality between Lead Plaintiffs and the proposed class.

14 of 20
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1 D. Insufficient Typicality Exists

2 Plaintiffs’ typicality argument fails for the same reasons their numerosity argument fails:
3 || the claims among the different putative class members are not the same. Plaintiffs claim
typicality only through the mischaractenzation of the proposed class. Plaintiffs assert that "The
named Class Representatives’ claims are not only typical of the claims of the Class, they are
identical" [Motion to Certify, 14:28 to 15:1] and that "It is Rapid Cash's actions through the use
of an unlicensed process server who did not serve process, resulting in issuance of void default
judgments which create the common significant thread." [Motion to Certify, 15:5-7]

Despite Plaintiffs’ mischaracterization, the reality is that claims of the Plaintiffs are clearly not

O O 0 NN N D

1 typical of the claims of the putative class. "The rule is that a named representative for a plaintiff

11 || class must be injured in the same way as all members of the class.” Golden v. Local 55 of Int']

12 || Ass'n of Firefighters, 633 F.2d 817, 824 (Sth Cir. 1980). Typicality is not present where a

13 || “named plaintiff who proved his own claim would not necessarily have proved anybody else's

14 || claim.” Sprague v. General Motors Corp., supra, 133 F.3d 388, 399 (6th Cir.), cert. denied, 118

15 || S. Ct. 2312 (1998).. To reiterate, Plaintiffs allege that they were personally injured because they
16 || were not served. Absolutely no allegations are made that the class has not been served nor are
17 || there any allegations that the class has been injured in any way. Thus, as Plaintiffs’ claims are
18 || different from the putative class, the “typicality” requirement is not satisfied.

19 E. No Fair and Adequate Representation of the Class Exists

20 Regarding adequacy of representation, Plaintiffs assert that "The Class Representatives
21 || and the unnamed Class Members have an identical interest for relief from entry of those void
22 || default judgments.” [Motion to Certify, 15:21-22]. As set forth hereinbefore, no identical interest
23 ]| exists because the class, as defined, is a class of persons who have suffered no legal injury. 1tis
24 || only Plaintiffs who are alleged to have suffered injury because of a lack of service of process.

25 || They have no motivation, and no ability, to prove the lack of service of process upon each

26 || proposed class member.
27
28
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] An ill-defined class definition is all-the-more problematic when plaintiffs, such as these
2 || Plaintiffs, seek certification under Rule 23(b)(3). Under 23(b)(3), class members have to be able
to determine whether they are in the class so that they can decide whether to exercise their right to

object to or opt out of the class. See In re Nissan Motor Corp. Antitrust Litig., 552 F.2d 1088,

(0 T < O VS

1104-1105, (Sth Cir.1977) (Without a clear class definition, prospective class members lack
adequate notice and cannot exercise their right to make an “informed, intelligent decision of
whether to opt out or remain a member of the class and be bound by the final judgment.”). If the

class definition is based on a merits determination, prospective plaintiffs may not recognize that

o 0 3 O

they are in the class, and may be deprived of the opportunity to object or opt out. See Kresefky v.

10 || Panasonic Communications and Systems Co., 169 F.R.D. 54, 62 (D.N.J.1996) (“Precision in

11 || pleading is essential because ... an overbroad class carries potential for unfaimess to class
12 || members.”).

13 Here, the Plaintiffs’ proposed ill-defined class plays a significant factor in determining the
14 || adequacy of the representation of class members by the Plaintiffs. In seeking to certify this as a
15 || class action, Plaintiffs are significantly limiting the relief that any person who is subsequently

16 || found to be a class member could seek by pursuing individual arbitration. Pursuant to the Current

17 || Loan Agreement, a customer who proceeds with individual arbitration and prevails will be
18 || awarded attorneys fees and costs and obtain an award of damages for at least $100 more than the
19 | jurisdictional limit applicable to the Justice Court. Absent the award of significant punitive
20 || damages, the monetary relief obtained in this proposed class action is the amount of the loan
21 || (typically several hundred dollars) and/or the amount of dollars recovered by the Rapid Cash
22 || Defendants during enforcement of void judgments. Hence, if the class is certified, class members
23 || would be waiving their right to significant legal recourse without proper legal representation or

24 || advise from their own counsel. For these reasons, Plaintiffs do not satisfy their NRCP 23(a)(4)

25 || burden.
26
27
28
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1 F.  Plaintiffs’ Cannot Satisfy NRCP 23(b)(2)

2 Plaintiffs likewise fail to satisfy their NRCP 23(b)(2) burden. Specifically, NRCP

3 |[ 23(b)(2) indicates that certification is appropriate if "the party opposing the class has acted or

4 || refused to act on grounds generally applicable to the class, thereby making appropriate final
5 || injunctive relief or corresponding declaratory relief with respect to the class as a whole.” Because
6 || Plaintiffs’ proposed class is defined as both individuals who claim not to have been served and
7 || individuals who have been properly served, it is clear that the requirements of 23(b)(2) are not
3 || met. By definition, no member of the class has been injured. Only through.individualized proof

9 || can anyone prove an injury that might entitle them to injunctive relief. Under no circumstances
10 || would the entire class be entitled to injunctive relief. “Rule 23(b)(2) may not be invoked in a case

IT || requiring ‘significant individual liability or defense issues which would require separate hearings

9%

12 || for each class member in order to establish defendants' liability.”” Arch v. American Tobacco

13 | Co.,Inc., 175 F.R.D. 469, 482 (E.D.Pa.1997) (quoting Santiago, 72 F.R.D. at 627)(“Rule 23(b)(2)
14 || demands a certain cohesiveness among class members with respect to their injuries”); Maldonado

15 || v. Ochsner Clinic Found., 493 F.3d 521, 524 (5th Cir.2007) {(denying certification of proposed

16 || 23(b)(2) class where “individualized issues overwhelm class cohesiveness™); In re St. Jude

17 | Medical, Inc., 425 F.3d 1116, 1121-22 (8th Cir.2005) (23(b)(2) class claims must be cohesive).
18 Further, certification under Rule 23(b)(2) is reserved for those cases in which a class of

19 || plaintiffs is primarily seeking injunctive or declaratory relief. See Senter v. General Motors Corp.,

20 || 532 F.2d 511, 525 (6th Cir. 1976) (permitting certification under Rule 23(b)(2) where

21 [ "[a]ppellant's primary prayer was for injunctive relief”); Lukenas v. Bryce's Mountain Resort Inc.,

22 || 538 F.2d 594, 596 (4th Cir. 1976) ("It is a monetary judgment that the plaintiffs seek and that is
23 || obvious from the phrasing of their prayer. Such an action is not suitable for treatment as a class
24 || action under Rule 23(b)(2)"). Monetary relief predominates in (b)(2) class actions unless it is
25 || incidental to requested injunctive or declaratory relief] that is, damages which flow directly from
26 | liability to the class as a whole, to which class members are automatically entitled once liability to

27 || the class as a whole is established. Allison v. Citgo Petroleum Corp., 151 E.3d 402, 415 (5th

28 || Cir.1998).
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1 Plaintiffs in the present case seek compensatory and punitive damages and attorney's fees
2 | in addition to injunctive and declaratory relief. There is no evidence or allegation that each class
3 || member was affected in the same manner or that they suffered the same damages. Whether each

4 | class member is entitled to recover compensatory and punitive damages 1s a question which will

5 || mandate an inquiry into the circumstances of that class member. As such, certification under
6 | 23(b)(2) is inappropriate. See Bacon v. Honda of America Mfg,, Inc., 205 F.R.D. 466, 485-486 (S.D. Ohio,
7 |l 2001)

8 By filing a demand for jury trial with respect to Plaintiffs' damages claims -- which 1s

9 || appropriate only in cases seeking legal damages rather than equitable or declaratory relief --
10 || Plaintiffs effectively concede that treatment under Rule 23(b)(2) would be inappropriate.
11 || Plaintiffs' claim for punitive damages also seeks a form of "legal" damages, not equitable relief.
12 || See Moll v. Parkside Livonia Credit Union, 525 F. Supp. 786, 793 (E.D. Mich. 1981) ("Punitive
13 || damages obviously are a legal rather than equitable remedy."). While Plaintiffs seem to argue
14 || that their claims for damages render this case more suitable for class certification under NRCP
15 || 23(b)(2), precisely the opposite is true, because the predominance of Plaintiffs’ claims for legal

16 || damages defeat NRCP 23(b)(2) certification.

17 G. Plaintiffs Cannot Meet Their Burden Of Proving Class Certification Is
8 Proper Under NRCP 23(b)(3)

19 NRCP 23(b)(3) requires Plaintiffs to prove that “questions of law or fact common to the
20 members of the class predominate over any questions affecting only individual members™ and
)1 that the proposed action “is superior to other available methods for fairly and efficiently
i adjudicating the controversy.” NRCP 23(b)(3)’s predominance criterion is “far more demanding”
’3 than the NRCP 23(a)(2) commonality requirement. Amchem Prods., Inc. v. Windsor, 521 U.S.
24 591, 624 (1997). NRCP 23(b)(3) requires Plaintiffs to demonstrate that “a class action is superior
55 to other available methods for fairly and efficiently adjudicating the controversy.” /d.

26 In citing Shuette v. Beazer Homes Holdings Corp., 121 Nev. 837, 124 P.3d 530, 537, 544
27 (2005) as controlling law, Plaintiffs acknowledge that predominance requires that each “class
” member's effort to establish liability and entitlement to relief, and their resolution 'can be
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1 | achieved through generalized proof.”” Shuette, 124 P.3d at 540 (quoting Amchem, 521 U.S. at
2 || 623-24). Plaintiffs claim that "by acting in the same way and violating the law in a uniform
3 || manner vis-a-vis every class member, Defendants' conduct easily satisfied the predominance
4 || prong of the Rule 23(b)(3) test.” [Motion to Certify, 19:16-18]. Plaintiffs’ argument fails,
5 || though, because Plaintiffs’ proposed class definition includes no legal wrong; that is, the
6 || predominant issue in litigation with any and all of the proposed class members is as follows: Was
7 || each individual member of the class served? Since no generalized proof could answer that
8 || individual question, Plaintiffs cannot establish the required commonality of liability or
9 || entitlement to relief.
10 Plaintiffs also assert that a class action is superior to all other forms of action. However,
11 || The litigation of class claims for compensatory and punitive damages in a class action would not

12 || result in the accelerated and efficient disposition of the case. Bacon v. Honda of America Mfz.,

13 || inc., 205 F.R.D. 466, 490 (S8.D. Ohio, 2001). Multiple juries would be needed to try the
14 [ compensatory and punitive damages claims of class members regardless of whether the action
15 || proceeds as a class action or as individual actions. Id.

16 Plaintiffs completely overlook that a case has been filed, a docket number assigned and a
17 || file opened in Justice Court as to each and every potential class member's claim. Each class
18 || member would be required to present the same pfoof' of non-service in a class action to entitle
19 || them to relief as they would if they were to file an individual motion to set aside default judgment
20 || 1 Justice Court pursuant to NRCP 60.

21 Additionally, each customer could bring their own claim in arbitration in which the relief
22 || they request would exceed that offered to them in this class action. As such, there is already a
23 || venue for any members of the putative class to adjudicate their claims.

24 V. MOTION IS PREMATURE

25 Rapid Cash Defendants respectfully assert that they have demonstrated good cause for this
26 || Court to deny, with prejudice, Plaintiffs' instant motion. However, in the event the Court is
27 || inclined to grant part or all of Plaintiffs' requested relief, Rapid Cash Defendants assert that the

28 || issue of class certification is premature. In such a circumstance, Rapid Cash Defendants request
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000215

that the Court defer making a decision as to class certification and allow for discovery on the
issue.
V1. CONCLUSION
In sum, Plaintiffs’ Motion should be denied for the following main reasons, as more
particularly set forth herein:
* Plaintiffs agreed-to valid and enforceable class action waivers in the subject loan
agreements;
» Plaintiffs failed to satisfy the mediation requirements set forth in the loan agreements
prior to commencing this action;
= Plaintiffs’ proposed class definition is improperly overbroad and is incapable of objective
determination; and
» Plaintiffs fall woefully short of each of their NRCP 23 burdens.

Therefore, for the above and foregoing reasons, Plaintiffs' Motion for Class Certification
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Rapid Cash, Prime Group, Inc., d/b/a Rapid
Cash and Advance Group, Inc., d/b/a Rapid
Cash

DISTRICT COURT

CLARK COUNTY, NEVADA

CASANDRA HARRISON; EUGENE
VARCADOS; CONCEPCION QUINTINQO; and
MARY DUNGAN, individually and on behalf of
all persons similarly situated,

Plaintiffs,
vs.

PRINCIPAL INVESTMENTS, INC. d/b/a
RAPID CASH; GRANITE FINANCIAL
SERVICES, INC. d/b/a RAPID CASH; FMMR
INVESTMENTS, INC. d/b/a RAPID CASH;
PRIME GROUP, INC. d/b/a RAPID CASH,
ADVANCE GROUP, INC. d/v/a RAPID CASH;
MAURICE CARROLL, individually and d/b/a
ON SCENE MEDIATIONS; VILISIA
COLEMAN, and DOES 1 through X, inclusive,

Defendants.

CASE NO. A-10-624982-B
DEPT. X1

AFFIDAVIT OF MARK S. DZARNOSKI
IN SUPPORT OF OPPOSITION TO
MOTION TO CERTIFY CLASS
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1 Mark S. Dzamoski, Esq., being first duly sworn, deposes and states as follows:

2 1. I am an attorney licensed to practice law in the State of Nevada and am a
3 || shareholder of the law firm of Gordon Silver, attorneys for Defendants Principal Investments,
4 || Inc., d/b/a Rapid Cash, Granite Financial Services, Inc., d/b/a Rapid Cash, FMMR Investments,
5 || Inc., d/b/a Rapid Cash, Prime Group, Inc., d/b/a Rapid Cash and Advance Group, Inc., d/b/a
6 Répid Cash (the “Rapid Cash Defendants”).

7 2. I am competent to testify to the matters asserted herein, of which I have personal
8 || knowledge, except as to those matters stated upon information and belief. As to those matters
9 || stated upon information and belief, I believe them to be true.
10 3. I make this Affidavit in support of Rapid Cash Defendants’ Opposition to Motion

11 | to Certify Class in the matter styled Harrison, et al. v. Principal Investments, Inc. d/b/a Rapid
12 || Cash, et al., Case No. A-10-624982-B, filed in the Eighth Judicial District Court in and for Clark
13 || County, Nevada.

14 4. At various times since being retained by the Rapid Cash Defendants, I have
15 || spoken with Detective Nate Chio ("Det. Chio"), Criminal Intelligence, Las Vegas Metropolitan
16 || Police Department. Det. Chio represented himself to me as the lead investigator involved in
17 || investigating complaints against Maurice Carroll and On Scene Mediations involving allegations
18 | that Carroll and/or On Scene Mediations filed false affidavits of service with the Las Vegas
19 || Justice Courts.

20 5. During our various conversations, both in person and via telephone, Det. Chio

21 || advised me that none of the criminal charges currently pending against Carroll involve allegations
22 || of non-service of customers of the Rapid Cash Defendants.

23 6. Det. Chio has advised me that he is investigating whether false affidavits of
24 || service were filed in Justice Court regarding cases filed by Rapid Cash Defendants against
25 || customers who have defaulted on their loans. Det. Chio has advised me that he has interviewed
26 || numerous customers of Rapid Cash Defendants who have acknowledged that they were
27 || personally served with process in actions filed by Rapid Cash Defendants in Justice Court and for

28 | which the only proof of service was an affidavit signed by Carroll and/or other representatives of
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On Scene Mediations.

Further your affiant sayeth not.

Executed this 8 day of October, 2010. W J @ /

SUB BED AND SWORN to before me
this day of Qctober, 2010.

NOTARY PUBLIC iryand for said
County and State

: ANNA DANG ;
3 Notary Public- Sate of Nevada {

No. 08-8764-1
My Commission Expires Dec 5, 2012
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1 Rapid Cash, Prime Group, Inc., d/b/a Rapid
Cash and Advance Group, Inc., d/b/a Rapid
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13
DISTRICT COURT
. CLARK COUNTY, NEVADA
. CASANDRA HARRISON; EUGENE CASE NO. A-10-624982-B

16 || VARCADQOS; CONCEPCION QUINTINO; and | DEPT. X1
MARY DUNGAN, individually and on behalf of
17 || all persons similarly situated,

OPPOSITION TO PLAINTIFFS' MOTION

18 Plaintiffs, FOR RULE 23 NO CONTACT ORDER
OR, ALTERNATIVELY, FOR A

19 || vs. PRELIMINARY INJUNCTION

20 || PRINCIPAL INVESTMENTS, INC. d/b/a
RAPID CASH; GRANITE FINANCIAL Date: October 12, 2010 |
21 || SERVICES, INC. d/b/a RAPID CASH; FMMR | Time: 9:00
INVESTMENTS, INC. d/b/a RAPID CASH;

22 { PRIME GROUP, INC. d/b/a RAPID CASH;
ADVANCE GROUP, INC. d/v/a RAPID CASH;
23 | MAURICE CARROLL, individually and d/b/a
ON SCENE MEDIATIONS; VILISIA

24 | COLEMAN, and DOES I through X, inclusive,

25 Defendants.
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1 COMES NOW Defendants Principal Investments, Inc., d/b/a Rapid Cash, Granite
2 | Financial Services, Inc., d/b/a Rapid Cash, FMMR Investments, Inc., d/b/a Rapid Cash, Prime
3 | Group, Inc., d/b/a Rapid Cash and Advance Group, Inc., d/b/a Rapid Cash (the “Rapid Cash
4 | Defendants”), by and through their counsel Gordon Silver, and file this Opposition to Motion For
5 || Rule 23 No Contact Order Or, Alternatively, For A Preliminary Injunction. This Opposition is
6 | made and based upon the following Memorandum of Points and Authorities, the pleadings and
7 || other papers on file herein and any oral argument the Court may permit at the hearing of this
8 || matter.
o] DATED this s 3 day of October, 2010.
10
11
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Nevada Bar No. 3398 :
14 JEFFREY HULET
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17 Attorneys for Defendants
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MEMORANDUM OF POINTS AND AUTHORITIES

[This matter is currently scheduled for disposition on October 12, 2010. In filing this
3 || Opposition, Defendants do not waive their right to compel arbitration in this matter as set forth
in their Motion to Compel Arbitration which is also scheduled for hearing on October 12,

4 || 2010.].

5 I PLAINTIFFS' CLAIMS ARE SUBJECT TO AN ARBITRATION AGREEMENT
WHICH WAIVES THEIR ABILITY TO PURSUE CLASS ACTION CLAIMS

° Plaintiffs’ claims are subject to an arbitration agreement which waives their ability to
! pursue class action claims. The Rapid Cash Defendants have filed a Motion to Compel
’ Arbitration and an Opposition to Motion for Certification of Class, both of which are incorporated
? herein by this reference.

o This action should be stayed and Defendants' Motion to Compel Arbitration should be

! granted.

2 8 PLAINTIFFS HAVE FAILED TO SATISFY A CONDITION PRECEDENT

13 TO COMMENCEMENT OF THIS ACTION

14 As set forth in Defendants' Opposition to Motion for Certification of Class, Plaintiffs have

15 || failed to satisfy contractual conditions precedent to commencing this litigation. As a result, this
16 || action should be dismissed and the motion denied.

17 III. THE RELIEF REQUESTED IS INAPPROPRIATE UNDER NRCP 23(d)

18 | A. Legal Standards

19 NRCP 23(d) authorizes courts, in appropriate circumstances, to regulate communication

20 || between a party and members of a class or putative class. See Gulf Qil v. Bernard, 452 U.S. 89

21 || (1981). However, an order limiting communications between parties and potential class members
22 || should be based on a “clear record and specific findings that reflect a weighing of the need for a
23 | limitation and the potential interference with the rights of the parties.” Id. at 101-102. Any order
24 || should be carefully drawn and limit speech as little as possible. Id.

25 When a proposed protective order under Rule 23(d) involves "serious restraints on
26 || expression", the movant must demonstrate that "the restraint is justified by a likelihood of serious
27 || abuses." Id. at 104. Suggestions of “unsubstantiated fears” are not sufficient for a protective

28 || order under Rule 23(d). Goftstein v. Nat'l Ass'n for the Self Employed, 186 F.R.D. 654, 658 (D.
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1 || Kan. 1999).

2 Rule 23 “is not intended to permit a private litigant to enhance his own bargaining power
3 || by aclaim that he is acting for a class of litigants.” Free World Foreign Cars, Inc. v. Alfa Romeo,
4 || S.p.A.,, 55 FR.D. 26, 30 (SD.N.Y. 1972). Further, putative class members are not represented by

v

Plaintiffs’ attorneys, such that Defendants’ contact with putative class members is not prohibited.

6 || See Atari, Inc. v. Superior Court, 166 Cal. App. 3d 867, 212 Cal. Rptr. 773 (1985); Bell v. Addus

7 || Healthcare, Inc., 2007 WL 2752893 (W.D. Wash. 2007)). As stated by the ABA’s Committee on

8 || Ethics and Professional Responsibility, “putative class members are not represented parties for
9 || purposes of the Model Rules prior to certification of the class and the expiration of the opt-out
10 || period.” ABA Comm. on Ethics and Prof'!l Responsibility, Formal Op. 07-445, at 3 (2007).
11 Courts have routinely recognized that the moving party must present an evidentiary

12 || showing of actual or threatened abuse by the party sought to be restrained. Cox Nuclear Med. v.

13 || Gold Cup Coffee Servs., Inc., 214 F.R.D. 696, 697 (S.D. Ala. 2003).> Two kinds of proof are
14 || required. First, the movant must show that a particular form of communication has occurred or is
15 || threatened to occur. Id. Second, the movant must show that the particular form of

16 || communication at issue is abusive in that it threatens the proper functioning of the litigation. Id.

17 .
' Even if the class was certified, Defendants (without counsel) would not be precluded from contacting individual
18 class members.

? As cited in Cox: See, e.g., O'Brien v. Morse, 2002 WL 1290392 at *2 (N.D.I11.2002) (“A protective order should
19 only be issued if the record reflects a clear finding of potential abuse.””); Basco v. Wal-Mart Stores, Inc., 2002 WL
272384 at *3 {E.D.La.2002)(“Courts should not limit communications without a specific record showing by the
20 || moving party of the particular abuses by which it is threatened.”); Lee v. American Airlines, Inc., 2002 WL 226347
at *2 (N.D.Tex.2002)(the plaintiff “failed to allege or prove that Defendant was engaged in any abusive or unethical
21 || communications™); Payne v. Goodyear Tire & Rubber Co. 207 FR.D. 16, 20 (D.Mass.2002)(“Considering all the
evidence put forth by the plaintiffs, [they] have failed to show that the defendant has engaged in any threatened or
22 || actual abusive or unethical communications with putative class members.”); Hammond v, City of Junction City, 2002
WL 169370 at *3 (D.Kan.2002)(“The record must show the particular abuses that have occurred or that are
23 threatened ....”); Jenifer v. Delaware Solid Waste Authority, 1999 WL 117762 at *4 (D.Del.1999)(“There must be
some evidence that justifies an interference with [the defendant's] speech.”); Burrell v. Crown Central Petroleum,
24 || Inc, 176 F.R.D. 239, 244 (E.D.Tex.1997)(“Absent a clear record and specific findings of realized or threatened
abuses, an order cannot be justified under the relevant standard.”); id. at 245 (*Without evidence of coercion,
25 || misleading statements, or efforts to undermine the purposes of Rule 23, the court cannot make the proper findings
required by the Supreme Court in Gulf Oil Co. v. Bernard.™); Bublitz v. E.I. duPont de Nemours & Co., 196 F.R.D.
26 545, 547 (S.D.Jowa 2000) ( Bernard “set forth a broad principle that limitations on communications with potential
class members must derive from evidence in the record”); Hoffian v. United Telecommunications, Inc., 111 F.R.D.
27 332, 336 (D.Kan.1986)(*“To support limitations against its communicating with individual employees who may be
claimants, the moving party should supply the court with facts, supported by the record, as distinguished from
28 || stereotyped or conclusory statements.”).
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1 || at 697-698. Abusive practices that have been considered sufficient to warrant a protective order
2 || include communications that coerce prospective class members into excluding themselves from
3 || the litigation; communications that contain false, misleading or confusing statements; and
4 || communications that undermine cooperation with or confidence in class counsel. Id.
S 1B Argument
6 1. Plaintiffs' Proposed Order Precludes Defendants From Communicating With
Customers Who Have Suffered No Injury
’ As set forth in Defendants' Opposition to Motion to Certify Class, Plaintiffs are proposing
’ a class definition that includes all Rapid Cash customers who have a default judgment entered
’ against them whose service of process was established by an affidavit signed by a representative
1 of On Scene Mediations. Such a definition includes customers who were properly served and
! over which the Rapid Cash Defendants have obtained completely valid default judgments.
. Plaintiffs seek to prevent Rapid Cash from taking collection actions against these customers and
. enforcing Rapid Cash's legally valid judgments.
1 Even limiting the definition of the class to those customers who were not, in fact, served
b process is insufficient. As further set forth in Defendants' Opposition to Motion for Class
16 Certification, such a definition would be improper and unworkable because it does not allow
v ascertainment or identification of class members by any objective measure. Simply put, the
'8 Rapid Cash Defendants would not know who fell within the class and was entitled to protection
v of a "no contact order” until after liability had been determined on a customer by customer basis.
20 2. No Showing Has Been Made
2 Plaintiffs seek a no contact order precluding Defendants or their counsel from contacting
- putative class members, including gamishment on Defendants’ judgments against putative class |
2 members. Plaintiffs improperly base the need for a no contact order on “unsubstantiated fears” of i
2 what might happen. Plaintiffs have wholly failed to present any evidence that the Rapid Cash
22 Defendants have made any abusive communication to members of the putative class.
27 | |
.
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1 The closest Plaintiffs can get to any support for their argument is that the Rapid Cash
2 | Defendants are executing on default judgments. Surely, any collection or garnishment

3 | proceedings to attempt to collect upon what the Rapid Cash Defendants believe to be legally valid

S

default judgments cannot suffice to satisfy Plaintiffs' burden. Plaintiffs have no evidence that the
judgments obtained by Defendants against the putative class are not valid. To preclude
Defendants’ execution on all of its judgments without evidence that those judgments are
somehow invalid would be devastating and heavy-handed, and would be the opposite of the

“faimess” required under NRCP 23(d). Plaintiffs should be required to make an evidentiary

O 0 Ny W

showing before a such an order enters, especially because, up to this point, Plaintiffs have
10 || produced nothing but “unsubstantiated fears.”

11 IV. A PRELIMINARY INJUNCTION IS INAPPROPRIATE

12 || A. Legal Standards

13 A preliminary injunction is available upon a showing that the party seeking it enjoys a
14 | reasonable probability of success on the merits and that the defendant's conduct, if allowed to
15 | continue, will result in irreparable harm for which compensatory damages is an inadequate

16 remedy. Number One Rent-A-Car v. Ramada Inns, 94 Nev. 779, 780, 587 P.2d 1329, 1330

17 | (1978). NRCP 65 further provides, in part as follows:

18 (c) Security. No restraining order or preliminary injunction shall issue except
upon the giving of security by the applicant, in such sum as the court deems
19 proper, for the payment of such costs and damages as may be incurred or
20 suffered by any party who is found to have been wrongfully enjoined or
restrained. No such security shall be required of the State or of an officer or
21 agency thereof.
22 (d) Form and Scope of Injunction or Restraining Order. Every order
2 granting an injunction and every restraining order shall set forth the reasons for
its 1ssuance; shall be specific in terms; shall describe in reasonable detail, and not
24 by reference to the complaint or other document, the act or acts sought to be
restrained; and is binding only upon the parties to the action, their officers,
25 agents, servants, employees, and attomeys, and upon those persons in active
concert or participation with them who receive actual notice of the order by
26 personal service or otherwise.
27
28
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1| B. Argument

201 Plaintiffs Fail to Demonstrate a Likelihood of Success on the Merits
3 Plaintiffs have presented no evidence to support their Motion. A preliminary injunction
4 motion i1s not a NRCP 12(b)(5) motion where the allegations in a complaint are to be taken as
> true; a preliminary injunction should be denied without testimony or exhibits establishing the
6 material grounds for the injunction. Coronet Homes, Inc. v. Mylan, 84 Nev. 435, 437, 442 P.2d
7 901, 902 (1968). Here, Plaintiffs seek a preliminary injunction despite their lack of evidence to
8 support their claims. Specifically, Plaintiffs have no evidence that Defendants entered into a
? “scheme” involving “affirmative dishonesty”; no evidence that Plaintiffs had an “ulterior

10 purpose” or engaged in a “willful act” to abuse process;’ no evidence that Defendants did not

1 check the background of the process server or that such a background check would have revealed

12 that the process server was not licensed;> no evidence that not all members of the putative class

13 were served.®

14 Further, and fatal to several of Plaintiffs' claims, Plaintiffs' fail to either allege or prove that

15 On Scene Mediations was required to obtain a license from the Nevada Private Investigators

16 Licensing Board . Plaintiffs state as follows:

17 Here, Rapid Cash hired an unlicensed process server. This meant the Nevada

18 Private Investigators Licensing Board ("PILB") did not have the opportunity to

discharge its obligation of due diligence to screen Maurice Carroll/On Scene

19 Mediations. (And, apparently, Rapid Cash did not do-so independently).

20 [Motion at 10:25 - 11:1].

21 This allegation is spun out of invisible thread and obviously without any investigation or

22 inquiry whatsoever. If given the opportunity at an evidentiary hearing, the Rapid Cash
23 || Defendants are prepared to prove that as early as October 2006, the Rapid Cash Defendants

24 || contacted the PILB through the Nevada Attorney General's Office to inquire about the licensing

25 || ?See Motion, p. 10, Il. 13-18; discussing the required elements of Plaintiffs’ Fraud Upon the Court claim.
26 4 See Motion, p. 12, 1. 5-8; discussing the required elements of Plaintiffs’ Abuse of Process claim.
5 See Motion, p. 13, Il. 12-23; discussing the required elements of Plaintiffs’ Negligent Hiring claim.
27 See Motion, p. 15, 1I. 6-9; discussing Plaintiffs’ Negligence claim.
28
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1 || requirements and status for Maurice Carroll and On Scene Mediations. I[n addition to informing
2 | the PILB that Mr. Carroll was serving process for the Rapid Cash Defendants, the Rapid Cash

3 || Defendants provided the PILB with a letter from a licensed member of the Nevada State Bar

4 || stating that Carroll and On Scene Mediations were employees of the law firm. The Rapid Cash
5 | Defendants were informed by the Attorney General's Office that, based upon the representations
6 | of the attorney that Carroll and On Scene Mediations were her employees, neither Carroll nor On
7 || Scene Mediations was required to obtain a license and that they could continue to serve process
8 || for the Rapid Cash Defendants. Thus, not only did the PILB have the " opportunity to discharge
9 | 1ts obligation of due diligence to screen Maurice Carroll/On Scene Mediations," it gave the Rapid

10 || Cash Defendants the green light to continue using him/them for service of process.

11 Not only have Plaintiffs failed to present proof that none of the proposed class were, in
12 || fact, served with process, it cannot do so without calling each customer against whom a default
13 || judgment has been obtained as a witness. Nor can Plaintiff demonstrate a systematic procedure
14 || and policy of non-service for all customers of the Rapid Cash Defendants. As set forth in the
15 || Affidavit of Mark S. Dzarnoski attached as Exhibit A to Defendants' Opposition to Motion to
16 || Certify Class, Mr. Dzamoski has spoken with Detective Nate Chio, Criminal Intelligence, Las
17 || Vegas Metropolitan Police Department. Mr. Chio has informed Mr. Dzamoski that his
18 || investigation has included interviews with numerous customers of Rapid Cash who have
19 || acknowledged that they were served process by representatives of On Scene Mediations.

20 In light of the total lack of evidence provided by Plaintiffs and the above proffer of
21 || evidence, it canmnot be said that Plaintiffs enjoy a probability of success on the merits for class
22 || wide relief.

23 || 2- Plaintiffs Fail to Demonstrate Irreparable Harm.

24 In addition to its failure to establish the likelihood of success on the merits, Plaintiffs also

25 || fail to meet their required showing to establish the existence of the threat of irreparable harm.

26 || See Sobol v. Capital Mgmt. Consultants, Inc., 102 Nev. 444, 726 P.2d 335 (1986). Plaintiffs

27 || argue that the putative class members’ credit reports will be harmed if an injunction is not

28 || entered. Motion, p. 16, Il. 6-16. However, Plaintiffs overlook (but do not dispute) that Plaintiffs
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1 || were in default of their loan obligations to Defendants prior to any Justice Court action being
2 | commenced. As a result of Plaintiffs’ default, Defendants could properly make a negative report

3 || to credit reporting agencies. To put it plainly, any damage to Plaintiffs’ credit is a result of their

4 | default of loan obligations which are not disputed rather than the subsequent judgments.

51 3. A Substantial Bond Would Be Required.

6 NRCP 65(c) requires the posting of a bond "for the payment of such costs and damages as

7 || may be incurred or suffered by any party who is found to have been wrongfully enjoined or

8 || restrained." By way of their Motion, Plaintiffs would have the Court enter an order precluding

9 || Defendants from pursuing their collection efforts on all default judgments entered against Rapid
10 || Cash customers based upon affidavits of service signed by representatives of On Scene

11 | Mediation. This would include valid default judgments obtained after proper legal service.

12 By Plaintiffs own allegations, the number of customers involved could exceed 16,000.
13 | Even if the number of customers who did not receive proper service was in the hundreds, such an
14 || injunction could affect over ten thousand collection actions on perfectly valid judgments, If the
15 {| average judgment is $500, the Rapid Cash Defendants would potentially suffer damages of
16 [ $500,000 per 1,000 valid judgments that the Rapid Cash Defendants could not collect upon. Such

17 || an injunction would choke off virtually 100% of the Rapid Cash Defendants’ current cash flow ;

18 | and potentially put it out of business. Further, during the collection hiatus, many of the putative
19 || class members would undoubtedly disappear from the Rapid Cash Defendants’ vision and/oré

20 || assets of the putative class members could be moved during the pendency of any injunction.

21 Thus, if the Court considers issuing a preliminary injunction, the bond requirement should
22 || be substantial.

23 || 4. A More Limited Injunction Cannot Be Reasonably Specific In Its Terms |

24 As set forth in Defendants’ Opposition to Motion for Certification of Class, any modified
25 || definition of the class which limits it to those customers who did not receive service of process is
26 || flawed because the class members cannot be identified or ascertained by any objective

}
27 || measurement. This would also be fatal to an injunction. Neither the Defendants nor the Court |

28 || would know which customers the Rapid Cash Defendants were enjoined from contacting or :
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collecting upon until after trial.
V. CONCLUSION
For the above and foregoing reasons, Plaintiffs motion should be denied.

DATED this g day of October, 2010.
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that Rapid Cash has the legal ability to enforce those void judgments. This Coutrt has the power

and authority under NRCP 23(d) to enjoin that conduct to protect the class members from Rapid

R e e R R " S

Even Rapid Cash’s communications with class members and their employers through the
process of garnishing wages (to collect upon the void default judgments) would constitute the

dissemination of false or misleading information because it tacitly (and erroneously) suggests

Cash’s further undue influences.
In fact, it is the duty of Class counsel and of the Court to protect the remedies available

to the Class and to protect the integrity of the Class. In Jnre ;Currenc{.f' Conversion Fee Antitrust

Litigation, 361 F.Supp.2d 237, 252-53 (S.D.N.Y, 2005), speaking to defense communication
with potential class members prior to class certification, the Court said:

A court has supervisory authority over a defendant’s
communications with putative class members, See Fed. R. Civ. P.
23(d). * * * A court must take steps to further the policies
embodies in Rule 23. One policy of Rule 23 is the protection of
class members from “misleading communications from the parties
or their counsel.” (Citation omitted). * * * Communications that
threaten the choice of remedies available to class members are
subject to a district court’s supervision . . . * * * [S]ee also
Kexstone Tobacco Co., Inc..v. U.S. Tobacco Co., 238 F.Supp.2d
151, 154 (D.D.C., 2002) (“The Court rejects defendants’ position
that it has no authority to limit communications between litigants
and putative class members prior to class certification.”); Ralph
Oldsmobile, Inc. v. GMC, 2001 U.S. Dist. LEXIS 13893, No. 99
Civ. 4567 (AGS), 2001 WL 1035132, at (S.D.N.Y. Sept. 7, 2001)
(“[A] court’s power to restrict communications between parties
and potential class members [ ] appl[ies] even before a class is
certified,” * * * A district court’s duty and authority under Rule
23(d) to protect the integrity of the class and the administration of
justice generally is not limited only to those communications that
mislead, threaten to create confusion or attempt to influence the
threshold decision whether to remain in the class.
Commounications that seek or threaten to influence the choice of
remedies are . . . within a district court’s discretion to regulate. * *
* Indeed, when a defendant contacts putative class members for
the purpose of altering the status of a pending litigation, such
communication is improper without judicial authorization.
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See also Hamgton Hardware, Inc. v, Cotter & Co., 156 F.R.D. 630,632 (D.Tex., 19%4)

{concluding in a potential class action case that a defendant’s commaunications affecting a class
member’s decision to participate in the litigation were impraper, and issuing a non-
communication order pursuant to FRCP 23(d) prior fo class certification).

Rule 23(d) grants this Court the most broad authority in ihe conduct of this class action,
“In class actions we recognize, indesd insist upon, the cowt’s participation as the manager of

£]

the case . . . Fed. R. Civ. P, 23(d) grants particular]y broad powers to a cowrt In managing a cluss

actiot: .. .7 Inre Air Crash Disaster at Florida Evergladas on Discember 29, 1972, 549 F.2d

1606, 1012 (C.A.Fla., 1977) (Footnote 8) (Citing Huff v, N.I3. Cass. Co., 485 F.2d 710, 713 (5"

Cit,, 1972} (other citations omitted){Holding that the district cowrt judge had poswer to award
compensation to Committee to be paid by other plaintiff counsel out of fees they wers entitled 16 |
yecelve). “Subsection (d) of our rule further provides that at any stage of the litigation the court
may inmpose terms that will fairly end adequately protect the interests of the <lass.” Firsi Nat,

Bank of Fer Smith v, Mercantile Bank of lonesboro, 304 Ask. 196,199, 801 8.W.2d 38, 40

(Ark., 1999} (dispute over adequacy of class representalives).

“It has long heen recognized that a Court has the ichereni power
{0 enter such Orders as muy be necessary to the proper
administration of the [itigation hefore it. This congept is
embodied in Rule 23(d), Federal Ruizs of Civii Procedare, which
provides, inter alia, that the Court, in class actions such as these,
‘may make appropriate ovders: (1) determining the course of the
proceedings * * * (3] bmposing conditions on the representative
paties * * * (and) (5) dealing with similar procedural matters.™

See also, Peoples v. Wainwright, 325 F.Supp 402, 403 :D.C.Fla, 1971) {class action by inmaltes

of state prison alleging that correspondence between prisoners and their counsel of record has
been sysiematically opened, read, and censored by prison administration),
Coutrts in class actions have vsed Rule 23{(d) w ceaft therstolore unique orders, for
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example, ordering a defendant to set aside funds to insure the availability of money to pay a

# judgment. “In class action suits filed in federal court, the district court’s power to set aside

funds derives from the court’s inherent power to manage its own docket and its power under
Rule 23(d) of the Federal Rules of Civil Procedure to make such orders as necessary to-manage

the class action.” Turner v. Murphy Oil USA, Inc., 422 F.Supp.2d 676, 681 (E.D.La., 2006)

(citing In re Air Crasu)jsgster at Florida Everglades, 549 F.2d 1006, 1021(5" Cir., 1977)

~ (District Court would impose set asides, in class action brought by homeowners and business

owners against oil refinery for damage allegedly sustdined as a result of a post-Hurricane

Katrina oil spill, to ensure that there would be adequate funds available for attormeys’ fees under

common-benefit or common-fund doctrine if claims were successful). “Because of the potential
for abuse, a district court has both the duty and the broad authority to exercise control over a

class action and to enter appropriate orders governing the conduct of counsel and parties.”

- Pavne.v. Goodyear Tire & Rubber Co., 207 F.R.D. 16, 17 (D.Mass., 2002) (quoting Gulf Ol

Co. v. Bernard, 452 U.S. 89, 100, 101 S.Ct. 2193, 2200 (1981).

Notably, the broad discretion conferred by Rule 23(d) also allows the courts to issue

protective orders. To illustrate, the Eleventh Circuit Court in Kleiner v. First National Bank of

Atlanta affirmed the issuance of a protective order prohibiting solicitation of class exclusion

requests from plaintiff class members. See Kleiner v. First National Bank of Atlanta, 751 F.2d

1193 (11* Cir., 1985). While the defendant bank claimed they contacted plaintiffs to alleviate
confusion surrounding the class action, the court rejected the excuse, Id. at 1201'n.16. Indeed,
the court declared that the bank clearly intended to solicit exclusions and thus decreased its own

liability. Id. Additionally, the court noted that in regards to the order, “the more relaxed

gietebadd
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Specifically, a court may issue a protective order under Rule 23(d) so long as the order is within
the court’s power and specific enough for the parties to understand what the court requires of
them. Id. The court found both criteria met. Id. Also, because soliciting exclusion requests

reduced efficiency and undermined the purpose of the class action, the Couirt held the District

- Court properly made the protective order. Id. at 1202-03.

There is simply no dispute that Rule 23(d) affords this Court the broad powers to

manage this class action, or that this-Court has a duty to protect the interests of all ¢lass

 members in this action by issuing procedural orders that accomplish that goal. Accordingly, this |

- Court should issue a Rule 23 no-contact order prohibiting the Defendants from contacting the

Plaintiffs and the class members except through counsel, which includes a provision preventing
Rapid Cash and its agents from taking any actions to enforce or collect upon the void
judgments.

IV. ALTERNATIVELY. A PRELIMINARY INJUNCTION IS APPROPRIATE

Although Rule 23(d) plainly grants this Court the broad power to protect the class
members from the contact by, and unlawful collection activities of, Rapid Cash and its agents,
that same relief is also available through this Court’s equitable power to grant injunctions.

A. Applicable Standards

Article 6, Section 6 of the Nevada Constitution specifically grants the district courts

power to issue wiits of injunction. See Nev. Const. Article 6 § 6(1). A preliminary injunction is |

- available upon a showing that the party seeking it enjoys a reasonable probability of success on

the merits and that the non-moving party’s conduct, if allowed to continue, will result in

irreparable harm for which compensatory damage is an inadequate remedy. Dep’t of

- Conservation & Natural Res.. Diy, of Water Res. v. Folex, 121 Nev. 77, 109 P.3d 760, 762
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(2005).
Generally, the question whethef to grant or deny a preliminary injunction is up to the

discretion of the district court. Nevada v. NOS Communications, Inc., 120:Nev. 65, 67, 84 P.3d

1052, 1053 (2004). This court has the discretion to prohibit further Rapid Cash litigation and

~ collection activities on void default judgments.

B. The Class Enjoys a Reasonable Probabilite of Success on the Merits

1. Independent Action in Equity for Fraud Upon the Court
Fraud on the court can be intrinsic or extrinsic. Intrinsic fraud generally refers to fraud
related to the cause of action and includes frand upon the court, while extrinsic fraud involves
fraud which is unrelated or collateral to the litigation. 11 CHARLES ALAN WRIGHT ET AL,
Federal Practice and Procedure § 2861 (2d ed. 1995). Intrinsic fraud includes fraud on the
court, which the Ninth Circuit Court of Appeals held must constitute “an unconscionable plan or

scheme which is designed to improperly influence the court in its decisions.” England v. Doyle,

- 281 F.2d 304, 309 (9th Cir. 1960). The Ninth Circuit has also described intrinsic fraud as

“intentional fraud involving affirmative dishonesty.” Cataphonte Cory. v. DeSoto Cherm,
Coatings, 450 F.2d 769, 772 (9th Cir. 1972) (in a case involving patent fraud). Extrinsic fraud
consists of fraud which keeps one party away from the court and unaware of potential claims or

defenses. Libro v. Wells, 103 Nev, 540, 542-43, 746 P.2d 632, 634 (1987). This type of frand

- deprives the other party of a reasonable opportunity to be heard. See, e.g,, Savage v. Salzmann,

88 Nev. 193, 195, 495 P.2d 367, 368 (1972).
Here, Rapid Cash hired an unlicensed process server. This meant the Nevada Private

Investigators Licensing Board (“PILB”) did not have the opportunity to discharge its obligation

- of due diligence to screen Maurice Carroll/On Scene Mediations. (And, apparently, Rapid Cash
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did not do so independently.) Indeed, in 2003, when PILB did investigate a complaint against
Maurice Carroll/On Scene Mediations, it affirmatively ordered &iin to stop doing business. He
did not do so. Yet, Rapié Cash hired Maurice Carrol¥/On Scene Mediations anyway. Andasa
result, felons were porportedly ssrving process for Rapid Cash in payday loan lawsuits against
the Class. Moreover, Rapid Cash emnloyed Maurice Carroll/On Seene Mediations jor years
{believed to be 2004-2010}. This slone is more than enough to heid Rapid Cash accountable.
But, further, and as alleged in detail in the Complaine, there existesd a pattern detectable to any
honest and responsible person who cared to look—and noticed by Judges Sullivan and Saragosa
once they began hearing the Justice Court civil docket---showing On Scene Mediations’
Affidavits of Service could not possibly al! be honest as they were purportediy served under
highly dubious and suspicious ¢ircumstances.

Failure to provide netice of fegal proczedings undermines the foundaticn of the legal
system. Due to repeated and pessiatently falsitied Affidavits of Service, victims were not
notified of pending suils againgt them znd therefore were deptived of due process of law (Due

Process Clavse of Nev, Art. 1, Sec. 8). As adirect result, Rapid Cash won void default

judgments, This case, above all others, cries cut for immediate and foreeful Court involvernent.

The outcome to date has been that Rapid Cash-has obtained hundreds if not thousands of
void defauli judgments, and continues every day to use those void default judgments to garnish
and attgch property of the Class~~-garnishments ar.;cll aitackments which Rapid Cash has
absolutely no right to ase the Clark County Justice Courts and the Clark County Constables to

erforce. Each and every day, Rapid Cash thumbs its nose at the law and makes s mockery of

- justice in Clark County, Nevada. This must stop, Now.
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The Class has demonstrated a reasonable probability of success on its claim in equity for
fraud upon the court.

2. Abuse of Process

Abuse of process requires two elements; an ulterior purpose by a party other than
resolving a legal dispute, and a willful act in the use of the legal process not proper in the
regular conduct of the proceeding. LaMantia v. Redisi, 118 Nev. 27, 30,38 P,3d, 877, §79
(2002). Rapid Cash purported to fulfill its responsibility under JCRCP 4 to serve process by
employing On Scene Mediations, which intentionally and willfully failed to effect service of
process on the Class.

a Rapid Cash’s ulterior motive in hiring On Scene Mediations was to obtain an
impossibly high number of summons/complaints served and that such service
wounld resulf in an unusually low number, even for this population, of
answering defendants.

The plaintiff must allege specific facts that point to an ulterior purpose for which the
defendant issues legal process. See LaMantia, 118 Nev. at 30. The hinge is the misuse of
normal legal process. Nevada Credit Rating Bureau, Inc. v. Williams, 88 Nev. 601, 606, 503
P.2d 9 (1972). Here, Rapid Cash hired an unlicensed process server to serve process. That
alone should be enough to hold Rapid Cash accountable. But, further, and as alleged-in detail in
the Complaint, there existed a pattern detectable to any honest and responsible person who cared
to look-—-and noticed by Judges Sullivan and Saragosa once they began hearing the Justice
Court civil docket---showing On Scene Mediations’ Affidavits of Service could not possibly all
be honest as they were purportedly served under highly dubious and suspicious circumstances.

As alleged in the Complaint, upon information and belief, Rapid Cash utilized On Scene

Mediations to effect service of process when Rapid Cash knew or was willfully blind to and

recklessly disregarded the fact that On Scene Mediations was falsifying Affidavits of Service
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which Rapid Cash then filed in a court of law. Rapid Cash’s ulterior purpose was to obtain
default judgments by denying the Class due process of law.

b, Rapid Cash employed On Scene Mediations willfully and intending that the

Class would not be properly served in order to obtain a higher number of
default judgments.

The second element for abuse of process can be established by showing that acts
complained of were willful and were not proper in the regular conduct of the proceeding. See
Childs v. Selznick, 2009 Nev. Lexis 87, *3. The facts already stated establish this element as
well.

3. Negligent Hiring/Supervision/Retention

In Nevada, a cause of action for negligent hiring will stand where there is ©. . . a general

- duty on the employer to conduct a reasonable background check on a potential employee to

ensure that the employee is fit for the position.” Hall v. SSF, Inc. 112 Nev. 1384, 1392, 930
P.2d 94, 98 (Nev., 1996) (Citing Burnelt v. C.B.A. Security Service, 107 Nev. 787, 789, 820
P.2d 750, 752 (1991)). That duty is breached when an employer hires an employee even though
the employer knew, or should have known, of that employee's “dangerous propensities.” Id.
(Citing Kelley v, Baker Protective Services, Inc., 198 Ga. App. 378; 401 8.E.2d 583, 586 (Ga.
Ct. App. 1991)). An employer may not be required to anticipate negligent or tortious behavior
by a contractor, unless the employer .. ¢ither knew, or in the exercise of reasonable care might
have ascertained, that the coniractor was not propasly ¢ualified to undertake the work.” Burke

v. Quick Lift, Inc., 668 F.8Supp. 2d 370, 381, 384 (E.D.N.Y,, 2009) (Quoting. Maristany v.

Patient Support Servs.. Inc., 264 A.D.2d 302, 693 N.Y.S.2d 143, 145 (App. Div. 1999)

(analyzing New York law)). “To hold a party liable under theories of negligent hiring, negligent
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retention, and negligent supervision, a plaintiff must establish that the party knew or should
have known of the contractor's propensity for the conduct which caused the injury.” [d.

From the facts alleged, Rapid Cash knew or should have known that On Scene
Mediations was not a licensed process serving company. That is enough for the negligent hiring
claim. But then the facts establish as well a compelling case for negligent supervision and
certainly retention. It would have been evident to any responsible person employing even a
minimal amount of oversight that On Scene Mediations’ Affidavits of Service were suspicious.
Yet, Rapid Cash continued to employ On Scene Mediations, evidently as its sole process server
Jor years, and filed those Affidavits of Service in a court of law.

4, Negligence

To prevail on a negligence theory, a plaintiff generally must show that: (1) a defendant

owed a duty of care to the plaintiff; (2) a defendant breached that duty; (3) the breach was the

legal cause of the plaintiff’s injury; and (4) a plaintiff suffered datnages. Bower v. Harrah’s

Laughlin, Inc., 215 P.3d 709, 724, 125 Nev. Adv. Rep. 37 (2009) (Quoting: Doud v. Las Vegas

Hilton Corp... 109 Nev. 1096, 1100 (1993)),
Public policy justifies the imposition of a duty of care on the part of process servers to

the person served. Kappel v, Bartlett, 200 Cal. App. 3d 1457, 1464, 246 Cal Rptr. 815 (1988).

*[Tihe polivy of encowaging process szrvers (o perform their
function respornisibly is & sound one, justifving imposition of a
legal duty of care towards ihe individeal being served. The
jucicial system relies upon process servers fo cnsure that the due
process rights of a defendant are protected, and potentially severe
consequences are likely to result for a defendant when a procass
server does not perform his task as préscribed by law.” Kappel v,
Bartlatr, 200 Cal. App. 3¢ 1457, 1464, 246 Cal Rptr. $15 (198%)
citing Slaughter v. Leaal Process & Courler Service, 167
Cal.App.3d 1236, 1249, 209 Cal Rptr. 139 (1984},
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The Kappel court agreed that the process server acted as an agent and that was sufficient to
hold all defendants, the process server and the persons who hired him, for trial on the issue of
respondeat superior. Id. at 1466, 820. Both Rapid Cash and On Scene Mediations had a duty
of care to ensure that members of the Class were properly served.

Both Rapid Cash and On Scene Mediations breached that duty when On Scene
Mediations failed to serve the members of the Class, and breach of that duty caused injury to
the Class. The Class has a reasonable probability of success on its claim of negligence.

5. NRS Chapter 604A

Rapid Cash is licensed, operates, and is subject to the provision of NRS Chapter 604A.
NRS 604A.4135(1) provides:

Ifa customer defaults on a loan, the licensee may collect the debt
owed to the licensee only in a professional, fair and lawful
manner.

Rapid Cash violated NRS 604A.415(1) when in collecting the debt owed by a customer
who had defaulted, it failed to act in a fair and Jawful manner in that it (a) hired On Scene
Mediations to fulfill its responsibility to serve summons and complaint on the Class when it
knew or should have known that On Scenc Mediations was un]icenéed, (b) continued to employ
and failed to supervise On Scene Mediations to fulfill Rapid Cash’s responsibility to serve
summons and complaint on the Class after it knew or should have known On Scene Mediations
was falsifying returns of service, (c) obtained void default judgments based on invalid service of
process; and (d) failed to voluntarily set aside all void default judgments obtained against the

Class once it learned of On Scene Mediations’ pattern of conduct.
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The Class has a cause of action against Rapid Cash for said violations of NRS
604A.415(1) pursuant to NRS 604A.930, and enjoys a substantial likelihood of successon a
claim that Rapid Cash violated NRS 604A.415(1).

C. The Class will Suffer Irre_parabl_e Harm

The Class is suffering irreparable harm for which compensatory damages are an
inadeqguate remedy if Rapid Cash is not stopped: it is common knowledge that the credit
reporting agencies pick up and report judgments on every consumer’s credit. If the theory of
liability asserted by the Class herein is correct, the judgments are void. It is also common
knowledge that negative reports from credit reporting agencies can hamper a consumer’s
chances of obtaining credit for years. And attempting to award compensatory damages for a
judgment which was wrongfully taken but, technically, is truthfully reported on one’s credit
report is inadequate at best. A preliminary injunction is necessary because compensatory
damages atone are inadequate in this situation.

The Supreme Court of Nevada has recognized that damage to reputation can be

- considered irreparable harm, stating:

CMC's alleged usurpation of the name “Physicians Medical Center” clearly
interferes with the operation of a legitimate business by creating public
confusion, infringing on goodwill, and damaging reputation in the eyes of
creditors. To allow CMC to continue this conduct pending a determination on
the merits of Sobol's complaint may result in irreparable damage to Sobol.

Sobol v. Cavital Manasement Consultants. lnc., 102 Nev. 444,445, 726 P.2d 335, 337 (1986)

{(emphasis added) (Court concluded that district court had exceeded the bounds of judicial
discretion by denying plaintiff’s motion for a preliminary injunction). See¢ also: AIG Risk

Management, Inc. v. Motel 6 Oyerating L.P., 960 S.W.2d 301, 309 (Tex. Ct. App. 1998)

. (recognizing that damage to credit and reputation for creditwoithiness is irreparable harm for
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which injunction may be issued); Countrywide Home Loans, Inc. v. Arbitration Alliance Int’],
2004 WL 987131 at *8 (D, Utah, April 14, 2004) (unreported) (“Plaintiffs would be subjected to |
irreparable harm, including potential damage to their credit ratings . . . . The issuance of the
preliminary injunction will prevent said irreparable harm from occwrring”™). Because the
existence of void default judgments damages each victim’s credit reputation, and because

damage to one’s reputation is irreparable harm, a preliminary injunction is appropriate and
necessary.

Should the Class prevail, compensatory daimages will not suffice to put the Class
members back in the position they were in before the void defanlt judgments were taken. First,
lost opportunities at consumer credit are extremely difficult to quantify, and would involve an
individual inquiry into the credit history of each victim. Such an inquiry is not amenable to
class treatment in this or any other class action. Second, assuming each victim were put to the
exceedingly time consuming task of contacting numerous credit reporting agencies to urge them
to correct their records, we all know such contacts would fall on deaf ears because the credit
reporting agencies would simply point to the Rapid Cashj.udgment; whether the judgment is
void is not their concern.

D. Any Bond Requirement Should Be Minimal

Should this Court grant this requested relief under Rule 65 instead of Rule 23(d), any

bond requirement should be nominat at most. NRCP 65(c) provides, “No . . . preliminary

- injunction shall issue excepl upon the giving of security by the applicant, in such sum as the

court deems proper . . . .” Nev, R. Civ. Proc. 65(c). The purpose of this security requirement is

to protect the opposing party in the event that he is wrongfully enjoined only. American
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Gomez v. Reno, 167 F.3d 1228 (9" Cir., 1998) (upholding the District Court’s injunction
prohibiting enforcement of an amendment to the Immigration‘and Naturalization Act (INA),
which injunction in effect prohibited the govemment from deporting a certain class of aliens),
the Ninth Circuit upheld the District Court’s decision requiring the posting of a $1,000 bond
from the Class pursuant to Rule 65(c), specifically noting “the public interest underlying the
litigation and the unremarkable financial means of the class as a whole.” Id. at 1237,

In the remote event a preliminary injunction entered herein is later found to have been
jimprovidently issued, Rapid Cash will have only de ntinimus losses. The losses would be only
the post-judgment interest that would accumulate on amounts it would collect but for the

preliminary injusction and until a hearing on a permanent injunction. The Class plans to

- aggressively pursue discovery and move for a pérmanent injunction as soon as possible.

Accordingly, should this Court decide to award this requested relief through an injunctive order
instead of one entered under NRCP 23(d), the bond requirement-if any---should be nominal.

V. CONCLUSION

The Class respectfully requests that this Court grant a Rule 23 no contact Order to
preserve the integrity of the class, the remedies available to the Class, and to prevent the
exercise of undue influence by Rapid Cash upon the Class, and including collection activity on

void default judgments against the Class.
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In the alternative, the Class pursuant to NRCP 65 moves the Court to enter a Preliminary

Injunction to preserve the status quo, with the same relief as that requested under Rule 23.

~‘§
DATED this ¢ _day of September, 2010,

LEGAL AID CENTER OF
SOUTHERN NEVADA, I}’C

4\“' } “)“. _(;,)

By: {é‘\w%}“ - 2,5}
Dan L. Wulz, Esq. (5557)
Venicia Considine, Esg. (11544)
800 South Eighth Street
Las Vepas, Nevada 89101

J. Randall Jones, Esq. (1927)

KEMP, JONES & COULTHARD, LLP
3800 Howard Hughes Pkwy, 17th Floor
Las Vegas, Nevada 89169

Attorneys for Class Representatives and
Putative Class Counsel
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Gordon Siiver
Attorneys At Law
Ninth Floor
3960 Howard Hughes Pkwy
Las Vegas, Nevada 89169
(702) 796-5555

wr . ORIGINAL

GORDON SILVER

WILLIAM M. NOALL

Nevada Bar No. 3549

Email: wnoall@gordonsilver.com

MARXK S. DZARNOSKI

Nevada Bar No. 3398

Email: mdzarnoski@gordonsilver.com
3960 Howard Hughes Pkwy., 9th Floor

Las Vegas, Nevada 89169

Tel: (702) 796-5555

Fax: (702) 369-2666

Attorneys for Defendants

Principal Investments, Inc., d/b/a Rapid
Cash, Granite Financial Services, Inc., d/b/a
Rapid Cash, FMMR Investments, Inc., d/b/a
Rapid Cash, Prime Group, Inc., d/b/a Rapid
Cash and Advance Group, Inc., d/b/a Rapid
Cash

DISTRICT COURT
CLARK COUNTY, NEVADA

CASANDRA HARRISON; EUGENE
VARCADOS; CONCEPCION QUINTINO; and
MARY DUNGAN, individually and on behalf of
all persons similarly situated,

Plaintiffs,
vS.

PRINCIPAL INVESTMENTS, INC. d/b/a
RAPID CASH; GRANITE FINANCIAL
SERVICES, INC. d/b/a RAPID CASH; FMMR
INVESTMENTS, INC. d/b/a RAPID CASH;
PRIME GROUP, INC. d/b/a RAPID CASH;
ADVANCE GROUP, INC. d/b/a RAPID CASH;
MAURICE CARROLL, individually and d/b/a
ON SCENE MEDIATIONS; VILISIA
COLEMAN, and DOES I through X, inclusive,

Defendants.

Defendants Principal Investments, Inc., d/b/a Rapid Cash, Granite Financial Services,
Inc., d/b/a Rapid Cash, FMMR Investments, Inc., d/b/a Rapid Cash, Prime Group, Inc., d/b/a
Rapid Cash and Advance Group, Inc., d/b/a Rapid Cash (the “Rapid Cash Defendants™) hereby
move this Court for an Order compelling arbitration of the matters set forth in Plaintiffs'
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CLERK OF THE COURT

CASE NO. A-10-624982-B
DEPT. NO. XI

MOTION TO COMPEL ARBITRATION
AND STAY ALL PROCEEDINGS;
APPLICATION FOR ORDER
SHORTENING TIME

Date ofHearing; OCTOBER 12, 2010
Time of Hearing: 9:00 a.m.
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1 | Complaint on file herein and an Order Shortening Time to consider the Motion. These Motions
2 || are made and based upon the following Memorandum of Points and authorities, the Affidavit of

3 | Mark S. Dzarnoski, the Declaration of Richard Duke Gee attached hereto as Exhibit 1 and any

4 || exhibits thereto, and any qral argument the Court may permit at the hearing of this matter.
5 DATED this 2. { day of September, 2010.
6
7
8 v
0 Nevada Bar No. 3549
MARK S. DZARNOSKI
10 Nevada Bar No. 3398
3960 Howard Hughes Pkwy., Sth Floor
Las Vegas, Nevada 89169
1 Tel: (702) 796-5555
19 Attomeys for Defendants
Principal Investments, Inc., d/b/a Rapid
13 Cash, Granite Financial Services, Inc., d/b/a
Rapid Cash, FMMR Investments, Inc., d/b/a
14 Rapid Cash, Prime Group, Inc., d/b/a Rapid
Cash and Advance Group, Inc., d/b/a Rapid
15 Cash
16
17 ORDER SHORTENING TIME
18 Good Cause Appearing Therefore,
19 IT IS HEREBY ORDERED that the time for hearing of the foregoing Motion be and the
20 || same is hereby shortened to be heard onthe [ )  dayof (S~ , 2010, at the hour of

21 ] :00 o’clock _ < .m., or as soon thereafter as counsel may be heard in Department XI.

22 IT IS FURTHER ORDERED that Plaintiffs shall file an Sition to the Motion to

23 || Compel Arbitration, if any, on or before the ___d , 2010.

24 IT IS FURTHER ORDE at Defendants shall file a Reply to Plaintiffs' Opposition

25 |i to the Motion to Com bitration, if any, on or before the _ day of , 2010.
./

26 IT.JS HEREBY ORDERED this oL/ day of 56, p\icmbér , 2010.

217 )

28

Gordon Silver
Atorneys At Law
Ninth Ftoos ~
3950 Howard Hughes Phwy 102593-001/1033657
Las Vegas, Nevada 89163
{702) 796-5555

000101

000101



¢01000

000102

1 AFFIDAVIT OF MARK S. DZARNOSKI, ESQ. IN SUPPORT OF
APPLICATION FOR ORDER SHORTENING TIME
j STATE OF NEVADA )
COUNTY OF CLARK 3 >
) Mark S. Dzarnoski, Esq., being first duly swom, deposes and states as follows:
’ 1. I am an attomey licensed to practice law in the State of Nevada and am a
° shareholder of the law firm of Gordon Silver, attomeys for Defendants.
’ 2. I am competent to testify to the matters asserted herein, of which I have personal
X knowledge, except as to those matters stated upon information and belief. As to those matters
’ stated upon information and belief, I believe them to be true.
v 3. I make this Affidavit in support of the Application for Order Shortening Time in
! the matter styled Harrison, et al. v. Principal Investments, Inc. d/b/a Rapid Cash, et al., Case No.
. A-10-624982—B; filed in the Eighth Judicial District Court in and for Clark County, Nevada.
13 4, Plaintiffs commenced this action by filing a Complaint on or about September 9,
* 2010. On information and belief, the class action summons and complaint were received by the
° Defendants' Las Vegas registered agent on or about September 21, 2010. Gordon Silver has
o been retained to represent Defendants in this matter.
Y 5. In addition to the Complaint, Plaintiffs filed, on September 9, 2010, a Motion to
lz Certify Class which is currently set for in chambers disposition on October 15, 2010 and a
;O Motion for Rule 23 No Contact Order or Preliminary Injunction currently scheduled for hearing
. on October 12, 2010 (collectively "Pending Motions"). The understgned first obtained a copy of
- the Pending Motions on Friday afternoon September 17, 2010.
” 6. On information and belief, the named Plaintiffs in the underlying action all
ot entered into loan agreements with Defendants which included an arbitration provision. The
)5 agreements entered into by the Rapid Cash Defendants with Plaintiffs are attached as Exhibits to
» the Declaration of Richard Duke Gee attached hereto as Exhibit 1. Defendants are exercising
- their rights to demand arbitration and are herewith filing a Motion to Compel Arbitration.
’g 7. If set in the ordinary course, Defendants' Motion to Compel Arbitration will not
Aﬁ%ﬁ;ﬁé& 102593-001/1033657 30f19
L Veges, Nevaga 30165
(702) 7965555
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1 || be heard until after the dates set for disposition of the Pending Motions. The Pending Motions
2 || should not be considered until this Court determines whether the Plaintiffs' claims are subject to
3 || arbitration.

8. On Monday, September 20, 2010, the undersigned spoke with Plaintiffs' counsel,

Dan Wulz, to discuss the possibility of entering into some kind of agreement to postpone the

[« NV, e

Court's consideration of the Pending Motions until after deciding Defendants' anticipated Motion

7 || to Compel Arbitration. On Thursday, September 23, 2010, the undersigned received an email

[oe]

from Mr, Wulz proposing terms for a possible agreement to delay the Court's consideration of
9 || the Pending Motions. However, no agreement has been reached between the parties as of the

10 | date of filing this Motion.

11 9. The above and foregoing establishes good cause for this Court to grant

12 || Defendants' Motion for Order Shortening Time and set a hearing date on Defendants’' Motion to

13 || Compel Arbitration for a date and time prior to October 12, 2010.

14 FURTHER AFFIANT SAYETH NAUGHT.

15 Executed this 2 &~ | day of September, 20

16 /{

17 /MARK 8. b’z

18

SUBSCRIBED AND SWORN to before me

19 [ this£ day of ber, 2010. A A A AAAAAAAAA L AL A A A ,

20 | mmmum;
' No.088764-1 |

21 || NOTARY PUBLIC in gdd f&r said Commission Expires Dec 5, 12 <

..................

County and State
22
23 MEMORANDUM OF POINTS AND AUTHORITIES
24 1. INTRODUCTION
25 Plaintiffs applied for and obtained loans from the Rapid Cash Defendants on which they

26 || defanlted. Each loan agreement they executed -- and some of the Plaintiffs executed multiple
27 || loan agreements as they sought and obtained multiple loans -- contained agreements requiring

28 || Plaintiffs to individually arbitrate any and all claims against any of the Rapid Cash Defendants.

Gordon Silver
Aftomeys At Law 40f19

Ninth Floor 593
3860 Howard Hughes Pkwy 102593-001/1033657

13s Vegas, Nevada 89169
(702) 796-5555
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1 || Each of the Plaintiffs could have opted-out of their arbitration agreements or rescinded their loan
2 || transactions at no charge. They did not.

3 Notwithstanding the parties’ arbitration agreements, Plaintiffs have commenced the
4 | instant class action. The Class Action Complaint contends that Plaintiffs’ rights were violated by

5 || the Rapid Cash Defendants’ collection efforts, and seeks a variety of forms of relief on behalf of

6 || Plaintiffs and the putative class, including compensatory damages, punitive damages, injunctive
7 || relief and the award of attorneys’ fees. The Complaint purports to state claims for “Equity for
8 || Fraud upon the Court,” abuse of process, negligent hiring/supervision/retention, negligence, civil
9 || conspiracy, violation of NRS Chapter 604A and violation of NRS Chapter 598.

10 Even if Plaintiffs’ allegations were true and stated claims against the Rapid Cash

11 || Defendants, which they do not, they have been brought in the wrong forum. Rather, all of their
12 || individual claims are subject to individual (non-class) arbitration pursuant to the parties’

13 || Arbitration Agreements and the Federal Arbitration Act (“FAA™), 9 U.S.C. §§ 1, et seq.

14 For the following reasons, the Rapid Cash Defendants respectfully request that this Court
15 || grant their Motion to Compel Arbitration and stay this action pursuant to the FAA.

16 IL FACTS

17 (a) Plaintiffs’ Loan Transactions And Arbitration Agreements.

18 Mary Dungan (“Dungan”) sought a $600.00 loan in February 2009. Richard Duke Gee

19 || Affidavit (“Gee Affidavit”) at §| 4; Complaint at J 34. On Fébruary 25, 2009, she entered into the
20 || “Deferred Deposit Agreement & Disclosure Statement” (“Agreement”). Gee Affidavitat 4. A
21 | true and comect copy of the Agreement is attached to the Gee Affidavit as Exhibit A.

22 The third page of the Agreement contains the following heading in bold face and
23 || capitalization: “ARBITRATION PROVISION.” Immediately thereafter, the Arbitration

24 || Provision provides in capitalized letters:

25 VERY IMPORTANT. READ THIS ARBITRATION PROVISION
CAREFULLY. IT SETS FORTH WHEN AND HOW CLAIMS

26 (AS DEFINED IN SECTION 2 BELOW) WHICH YOU OR WE
27 HAVE AGAINST ONE ANOTHER WILL BE ARBITRATED
INSTEAD OF LITIGATED IN COURT. IF YOU DON’T REJECT
28 THIS ARBITRATION PROVISION IN ACCORDANCE WITH
S, 50£19
Ninth Floor 102593-001/1033657

3960 Howard Hughes Pkwy
Las Vegas, Nevada 83169
(702) 796-5555
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SECTION 1 BELOW, UNLESS PROHIBITED BY APPLICABLE
LAW. IT WILL HAVE A SUBSTANTIAL IMPACT ON THE
WAY IN WHICH YOU OR WE RESOLVE ANY CLAIM WHICH
YOU OR WE HAVE AGAINST EACH OTHER NOW OR IN
THE FUTURE.

The Arbitration Provision provides "that either party may elect to require arbitration of any
Claim....”
The Arbitration Provision allowed Dungan the ability to opt-out of arbitration within 30

days by providing a written notice:

1. RIGHT TO REJECT ARBITRATION. If you do not want
this Arbitration Provision to apply, you may reject it within 30
days after the date of your application (“Application”) for check
cashing, credit, loan or other services from us (“Services™) [by
delivering to us at any of our offices or] by mailing to us in care of
Tiger Financial Management, LLC, Attn: Legal Department, 3527
North Ridge Road, Wichita, Kansas 67205, a written rejection
notice which provides your name, address, the date of the
Application, the address of the store where you submitted the
Application and states that you are rejecting the related Arsbitration
Provision. If you want proof of the date of such a notice, you
should send the notice by “certified mail, return receipt requested.”
If you use such a method, we will reimburse you for the postage
upon your request. Nobody else can reject arbitration for you; this
is the only way you can reject arbitration. Your rejection of
arbitration will not affect your right to Services or the terms of
Services. If you reject this Arbitration Provision, it shall have the
effect of rejecting any prior arbitration provision or agreement
between you and us that you did not have the right to reject; 1t will
not affect any prior arbitration provision or agreement which you
had a right to reject that you did not exercise.

Arbitration Provision at { 1 (boldface in original). As stated above, Dugan’s exercise of the opt-
out right would have had no affect on her ability to obtain a loan or the terms of her loan.
Duggan did not exercise her right to opt-out of the Arbitration Provision. Gee Affidavit
at q 8.
The Arbitration Provision broadly defines "Claim" to cover every conceivable dispute:
“The term ‘Claim’ means any claim, dispute or controversy between you and us (including
‘related parties’ identified below) that arises from or relates in any way to Services you request

or we provide, now, in the past or in the future; the Application (or any prior or future

6 of 19
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Gordon Siiver
Allomeys At Law
Ninth Floor
3860 Howard Hughes Pkwy
Las Vegas, Nevada 89169
(702) 796-5555

000106

application); any agreement relating to Services (‘Services Agreement’); any of our marketing,
advertising, solicitations and conduct relating to your request for Services; our collection of any
amounts yéu owe; our disclosure of or failure to protect any information about you; or the
validity, enforceability or scope of this Arbitration Provision.” Arbitration Provision at § 2. The
Arbitration Provision defines “Services” as including a loan. Id. at 1.

The Arbitration Provision requires the individual arbitration of all Claims:

5. NO CLASS ACTIONS OR SIMILAR PROCEEDINGS;
SPECIAL FEATURES OF ARBITRATION. IF YOU OR WE
ELECT TO ARBITRATE A CLAIM, NEITHER YOU NOR WE
WILL HAVE THE RIGHT TO: (A) HAVE A COURT OR A
JURY DECIDE THE CLAIM; (B) OBTAIN INFORMATION
PRIOR TO THE HEARING TO THE SAME EXTENT THAT
YOU OR WE COULD IN COURT; (C) PARTICIPATE IN A
CLASS ACTION IN COURT OR IN ARBITRATION, EITHER
AS A CLASS REPRESENTATIVE, CLASS MEMBER OR
CLASS OPPONENT; (D) ACT AS A PRIVATE ATTORNEY
GENERAL IN COURT OR IN ARBITRATION; OR (E) JOIN
OR CONSOLIDATE CLAIM(S) INVOLVING YOU WITH
CLAIMS INVOLVING ANY OTHER PERSON. THE RIGHT
TO APPEAL IS MORE LIMITED IN ARBITRATION THAN IN
COURT. OTHER RIGHTS THAT YOU WOULD HAVE TF
YOU WENT TO COURT MAY ALSO NOT BE AVAILABLE
IN ARBITRATION.

Arbitration Provision at { 5 (boldface in original).

In the event of a successful individual arbitration, the Arbitration Provision provides that
the award to Dungan would be increased to the jurisdictional limit of the small claims court with
jurisdiction plus $100.00:

In addition, if you prevail in an individual (non-class) arbitration
against us in which you are seeking monetary relief from us, we
agree that the arbitrator shall award as the minimum amount of
your damages (excluding arbitration fees and attormeys’ fees and
costs, if any) an amount that is $100 greater than the jurisdictional
limit of the small claims court (or your state’s equivalent court) in
the county in which you reside. For example, if such a court can
decide claims up to $5,000, then if you prevail in an individual
arbitration, you will receive a minimum of $5,100 even if the
amount you would otherwise be entitled to receive is less than that
amount.

Arbitration Provision at 8.

70f 19
102593-001/1033657

000106

000106



£01000

000107

1 The Arbitration Provision provides that it is governed by the Federal Arbitration Act:
2 I “This Arbitration Provision is made pursuant to a transaction involving interstate commerce and
3 || shall be governed by the FAA, and not Federal or state rules of civil procedure or evidence or
any state laws that pertain specifically to arbitration, provided that the law of Kansas, where we
5 || are headquartered, shall be applicable to the extent that any state law is relevant in determining
6 || the enforceability of this Arbitration Provision under Section 2 of the FAA.” Id.
7 The Arbitration Provision provides that Rapid Cash will consider paying all of the costs
8 || of arbitration and the arbitrator may award the successful borrower his attorneys' fees:
9 We will consider any good faith request you make for us to pay the
administrator’s or arbitrator’s filing, administrative, hearing and/or
10 other fees if you cannot obtain a waiver of such fees from the
1 administrator and we will not seek or accept reimbursement of any
such fees. We will also pay any fees or expenses we are required
12 by law to pay or that we must pay in order for this Arbitration
Provision to be enforced. Each party must normally pay for its
13 own attorneys, experts and witnesses. However, we will pay all
such reasonable fees and costs you incur if you are the prevailing
14 party and/or where required by applicable law and/or the
15 | administrator’s rules. The arbitrator shall not limit the attorneys’
fees and costs to which you are entitled because your Claim is for a
16 small amount. Also, to the extent permitted by applicable law and
provided in any Services Agreement, you will pay any reasonable
17 attorneys’ fees, collection costs and arbitration fees and costs we
incur if we prevail in an arbifration in which we seek to recover
18 any amount owed by you to us under the Services Agreement.
19 Arbitration Provision at 4. |
20
CASANDRA HARRISON
21
Casandra Harrison (“Harrison”) sought a $582.00 loan in March 2009. Complaint at
22
916, Gee Affidavit at §15. On March 5, 2009, she entered into the “Deferred Deposit
23
Agreement & Disclosure Statement” (“March 5 Agreement”). Gee Affidavit at§ 15. A true and
24
correct copy of the March 5 Agreement is attached to the Gee Affidavit as Exhibit B.
25
Harrison sought a second loan in late March 2009 in the amount of $400.00. Gee
26 :
Affidavit at §16. On March 19, 2009, she entered into the “Deferred Deposit Agreement &
27
28
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1 || Disclosure Statement” (“March 19 Agreement”). Id. A true and correct copy of the March 19

2 || Agreement is attached to the Gee Affidavit as Exhibit C.

3 Both the March 5, 2009 Agreement and the March 19, 2009 Agreement contained the
4 || same Arbitration Provision as contained in Dungan’s Agreement. Gee Affidavit at Y 17.

5 Harrison did not exercise her right to opt-out of the Arbitration Provision. Gee Affidavit
6 || atq18.

7 EUGENE VARCADOS

8 Eugene Varcados (“Varcados™) sought a $500.00 loan in April 2008. Complaint at 4 22;
9 || Gee Affidavit at §20. On April 30, 2008, he entered into the “Deferred Deposit Agreement &

10 || Disclosure Statement” (“April Agreement”). Gee Affidavit at §20. A true and correct copy of
11 || the April Agreement is attached to the Gee Affidavit as Exhibit D.

12 Varcados sought a second loan in May 2008 in the amount of $500.00. Complaint at
13 || 922; Gee Affidavit at 121. On May 24, 2008, he entered into the “Deferred Deposit Agreement

14 [ & Disclosure Statement” (“May Agreement”). Gee Affidavit at 9 21. A true and correct copy of
15 [ the May Agreement is attached to the Gee Affidavit as Exhibit E.

16 Varcados sought a third loan in June 2008 in the amount of $500.00. Gee Affidavit at
17 || §22. On June 6, 2008, he entered into the “Deferred Deposit Agreement & Disclosure
18 || Statement” (“June Agreement”). Id. A true and correct copy of the June Agreement is attached
19 1 to the Gee Afﬁdavit as Exhibit F. |

20 Varcados sought a fourth loan in late June 2008 in the amount of $500.00. Gee Affidavit
21 | at 923. On June 21, 2008, he entered into the “Deferred Deposit Agreement & Disclosure
22 | Statement” (“June 21 Agreement”). Id. A true and correct copy of the June 21 Agreement is
23 || attached to the Gee Affidavit as Exhibit F.

24 All four Agreements contained the same Arbitration Provision as contained in Dungan’s

25 || Agreement. Gee Affidavit at ¥ 24.

26 Varcados did not exercise his right to opt-out of the Arbitration Provision. Gee Affidavit
27 || at9q25.
28
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1 CONCEPCION QUINTINO

N

Concepcion Quintino (“Quintino™) sought a $510.00 loan in April 2006. Complaint at

(%]

1 28; Gee Affidavit at § 27. On April 21, 2006, he entered into the “Deferred Deposit Agreement

4 || & Disclosure Statement” (“April Agreement”). Gee Affidavit at §27. A true and correct copy

5 || ofthe April Agreement is attached to the Gee Affidavit as Exhibit G.
6 Quintino sought a second loan in late May 2006 in the amount of $510.00. Gee Affidavit
7 | at §28. On May 5, 2006, he entered into the “Deferred Deposit Agreement & Disclosure
8 || Statement” (“May Agreement”). Id. A true and correct copy of the May Agreement is attached
9 || to the Gee Affidavit as Exhibit H.

10 Quintino sought a third loan in late May 2006 in the amount of $510.00. Gee Affidavit at

11 |[ 929. On May 19, 2006, he entered into the “Deferred Deposit Agreement & Disclosure

12 || Statement” (“May 19 Agreement”). Id. A true and correct copy of the May 19 Agreement is

13 || attached to the Gee Affidavit as Exhibit L.

14 All three agreements permitted Quintino one day within which to rescind without being
15 || responsible for any finance charge. Gee Affidavit at §30. Quintino did not exercise his right to
16 | rescind. Id.

17 All three agreements contain an arbitration agreement where Quintino was to first seek
18 || mediation for any disputes and if mediation was unsuccessful, then submit the matter to binding
19 || arbitration. Gee Affidavit at §37. Quintino has not sought to exercise his right to mediation or

20 || presented the matter to arbitration. Id.

21 All three Agreements contain the identical “Agreements for Resolving Disputes.”
22 The Agreements broadly define the word Claims:
23 Meaning of “Claims.” Claims means any and all claims, disputes
24 or controversies that arise under common law, federal or state
statute or regulation, or otherwise, and that we or our servicers or
25 agents have against you or that you have against us, our servicers,
agents, directors, officers and employees. “Claims” also includes
26 any and all claims that arise out of (i) the validity, scope and/or

applicability of this Mediation Agreement or the Arbitration

27 Agreement appearing below, (ii) your application for a Loan, (iii)
28 the Agreement, (iv) any prior agreement between you and us,
Aotocys AL Lov 10 of 19
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1 including any prior loans we have made to you or (v) our
collection of any Loan. “Claims” also includes zll claims asserted
2 as a representative, private attorney general, member of a class or
5 in any other ?epresentati\_/c capacity, and all counterclaims, cross-
claims and third party claims.
Agreements at page 2.

> The Agreements for Resolving Disputes also contain an Arbitration Agreement providing

¢ for individual arbitration in the event the parties are unable to resolve their Claims in mediation.

7 Agreements at page 3. The Agreements allow Quintino to select the arbitration administrator.

’ Agreements at page 3. The Agreements also provide that they are governed by the Federal

? Arbitration Act. Agreements at page 3. Finally, the Agreements allow Quintino the right to
10 bring a claim in small claims court. Agreements at page 3.
H (b) The Allegations Of Plaintiffs’ Complaint.
2 Plaintiffs acknowledge that they sought and obtained loans from one or more of the
. Rapid Cash Defendants. Complaint at §Y 16, 22, 28 & 34. They further acknowledge that they
1 were sued after defaulting on their various loans. Id. at Y17, 23, 29, & 35. Plaintiffs contend
P that even though Affidavits of Service were executed providing that they had been served with
e the various complaints brought against them, they were not in fact served. Id. at {9 18-19, 24-25,
v 30-31, 36-37. They further contend that one or more of the Rapid Cash Defendants obtained
e default judgments against them. Id. at 20, 26, 32, 38.
P Each and every one of Plaintiffs’ claims are premised upon the foregoing allegations of
20 wrongdoing. For the following reasons, these claims are subject to individual arbitration.
4 IIl. ARGUMENT
Z () The Federal Arbitration Act Applies To The Arbitration Provisions.
24 The FAA “is a congressional declaration of a liberal policy favoring arbitration.” Moses
25 H. Cone Mem. Hosp. v. Mercury Constr. Corp., 460 U.S. 1, 24 (1983). The FAA provides that a
26 written arbitration provision contained in a “contract evidencing a tramsaction involving
27 commerce. . . shall be valid, irrevocable and enforceable, save upon such grounds as exist at law
28 or in equity for the revocation of any contract.” 9 U.S.C. § 2. The Act defines “commerce” as
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1 || “commerce among the several states.” 9 U.S.C. § 1. In section 2 of the FAA, “the word

2 || ‘involving’ ... signals an intent to exercise Congress’s commerce power to the full,” and the
3 || phrase ““evidencing a transaction’ mean{s] only that the transaction ... tumn[s] out, in fact, to
4 )| have involved interstate commerce.” Allied-Bruce Tenminix Companies v. Dobson, 513 U.S.
5 || 265, 273 (1995) (emphasis in original). In Citizens Bank v. Alafabco, Inc., 123 S. Ct. 2037
6 || (2003), the United States Supreme Court confirmed that Congress, in section 2 of the FAA,
7 .|| exercised “the broadest permissible exercise” of its Commerce Clause power, and it admonished
8 || (and reversed) the Alabama Supreme Court for applying a “cramped view” of the Commerce
9 || Clause power. Id. at 1240, 1241. See also Fluor Daniel Intercontinental, Inc. v. General Elec.

10 || Co., No. 98 Civ. 7181(WHP), 1999 WL 637236, at *3 (SD.N.Y. Aug. 23, 1999) (“As to the
11 || ‘involving commerce’ requirement, courts have construed the phrase broadly.”).

12 The transactions at issue in this case meet the “commerce” requirement. The Rapid Cash
13 || Defendants are headquartered in Kansas. Arbifration Provision at §8. At the time that they
14 || obtained their loans, Plaintiffs each presented one of the Rapid Cash Defendants with a check
15 || which “may be presented to your bank as an Electronic Funds Transfers (‘EFT’) through the
16 || automated clearing house (ACH) network.” Agreements at page 2 (“Electronic Check Deposit™).
17 || Those transactions necessarily utilized electronic networks and computer systems located outside
18 || of Nevada, and the transactions between Plaintiffs and the Rapid Cash Defendants indisputably
19 || flowed through interstate commerce. See, e.g., United Stateés v. Baker, 82 F.3d 273, 275-76 (8th
20 || Cir. 1996) (ATM network was an instrumentality of interstate commerce, even if used intrastate),
21 || cert. denied, 519 U.S. 1020 (1996); Anderson v. Delta Funding Corp., 316 F. Supp.2d 554, 565
22 | (N.D. Ohio 2004) (“loan transactions historically have been evaluated under the FAA because of

23 || the banking industry's connection to commerce”); Providian Nat’l Bank v. Screws, 894 So.2d

24 || 625, 627 (Ala. 2003) (credit card agreement between bank and the holders of its credit card
25 || clearly involves interstate commerce).

26 Furthermore, the Arbitration Provision in each of Plaintiffs’ Agreements specifically
27 || provides that it is governed by the FAA: “This Arbitration Provision is made pursuant to a

28 || transaction involving interstate commerce and shall be governed by the FAA.” Arbitration
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1 || Provision at { 8. The Quintino agreement reads “This Arbitration Agreement is made pursuant
to a transaction involving interstate commerce. It will be governed by the Federal Arbitration

Act, 9 U.S.C. Sections 1-16, as amended (“FAA”). “ Courts consider such language evidence of

HOW N

the satisfaction of the interstate commerce requirement. See, e.g., Credit Acceptance Corp. V.

Davisson, 644 F. Supp.2d 948, 954 (N.D. Ohio 2009) (finding FAA applied because “the
Contract itself provides that ‘[t]he Federal Arbitration Act governs this Arbitration Clause.... The
Arbitration Clause is governed by the Federal Arbitration Act . . . and not by any state arbitration

law.”); Staples v. The Money Tree. Inc., 936 F. Supp. 856, 858 (M.D. Ala. 1996); Thomas

O K0 3 O

O’Connor & Co. v. Ins. Co. of North America, 697 F. Supp. 563, 566 (D. Mass. 1988); Teel v.

10 || Beldon Roofing & Remodeling Co., 281 S.W.3d 446, 449 (Tex. App. 2007); see also Volt Info.
11 || Sciences, Inc. v. Bd. of Trustees, 489 U.S. 468, 479 (1989) (courts must “rigorously enforce

12 || [arbitration] agreements according to their terms.”).

¢

13 Accordingly, the transactions at issue in this case were ones “involving commerce”

14 || within the meaning of the FAA and the FAA applies to this action. See Government of the

15 || Virgin Islands v. United Indus. Workers, N.A., 169 ¥.3d 172, 176 (3d Cir. 1999) (“[t]he Supreme

16 || Court has stated that the FAA’s reach coincides with that of the Commerce Clause.”).

17 (@) Plaintiffs’ Claims Fall Within The Broad Scope Of The Arbitration
Provisions.
18
19 Federal law strongly favors the arbitration of disputes and the enforcement of arbitration
2 agreements. Green Tree Fin. Corp. v. Randolph, 531 U.S. 79, 89 (2000); Simulate, Inc. v.
. Autoliv, Inc., 175 F.3d 716, 719 (9th Cir. 1999). Congress enacted the FAA to reverse centuries
25 of judicial hostility to arbitration agreements by placing them on the same footing as other
23 contracts. Shearson/American Express, Inc. v. McMahon, 482 U.S. 220, 225-26 (1987). Nevada
24 public policy also favors arbitration because arbitration generally avoids the higher costs and
25 longer time periods associated with traditional litigation. See Rose v. Chase Manhattan Bank
26 USA, No. 3:05-CV-00522, 2006 WL 1520238, at *5 (D. Nev. May 30, 2006) (“Federal law ...
27 (as well as Nevada law) favors the enforcement of arbitration agreements.”).
28
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1 Decisions under the FAA — including those in Nevada — have consistently made it clear

that the FAA applies to consumer contracts. See, ¢.g., Randolph, 531 U.S. at 91-92 (enforcing

arbitration clause between consumer and lender); Shearson/American Express, 482 U.S. at 222

(enforcing arbitration agreement between customer and brokerage firm); Coleman v. Assurant,

Inc., SO8 F. Supp.2d 862 (D. Nev. 2007) (enforcing arbitration provision in consumer credit card
agreement); see also Stout v. J.D. Byrider, 228 F.3d 709, 715-716 (6™ Cir. 2000) (enforcing

N Y e LN

arbitration agreement where plaintiff alleged violations of state consumer fraud statute with

respect to sale of a car); Snowden v. CheckPoint Check Cashing, 290 F.3d 631, 639 (4™ Cir.

o

9 || 2002) (enforcing arbitration agreement in payday loan contract), cert. denied, 123 S. Ct. 695
10 {| (2002); Harris v. Green Tree Fin. Corp., 183 F.3d 173 (3d Cir. 1999) (enforcing arbitration

11 || agreement between borrower and consumer finance company); Hill v. Gateway 2000, Inc., 105

12 || F.3d 1147 (7th Cir. 1997) (enforcing arbitration agreement between consumer and computer

13 || manufacturer), cert. denied, 522 U.S. 808 (1997); Howard v. Wells Fargo Minn., N.A., No. 06-

14 || 2821, 2007 WL 2778664 (N.D. Ohio Sept. 21, 2007) (enforcing arbitration agreement in
15 || residential mortgage). The United States Supreme Court itself has acknowledged that the FAA

16 || is intended to apply to consumer transactions and benefits consumers:

17
18 “We agree that Congress, when enacting this law [the Federal
Arbitration Act] had the needs of consumers, as well as others, in
19 mind. See S. Rep. No. 536, 68th Cong., 1% Sess., 3 (1924) (the Act,
20 by avoiding ‘the delay and expense of litigation,” will appeal ‘to
big business and little business alike, . . . corporate interests [and] .
21 . . individuals’). Indeed, arbitration’s advantages often would
seem helpful to individuals . . . complaining about a product, who
22 need a less expensive alternative to litigation. See, e.g., H.R. Rep.
- No. 97-542, p. 13 (1982).”
24 Allied-Bruce Terminix Cos., 513 U.S. at 290. In short, arbitration is highly favored for its
25 “simplicity, informality, and expedition.” Mitsubishi Motors Corp. v. Soler Chrysler-Plymouth,
2% Inc., 473 U.S. 614, 628 (1985).
27 Under the FAA, a court must compel arbitration if it finds: (1) that a valid arbitration
28 agreement exists between the parties, and (2) that the dispute before it falls within the scope of
A 14 of 19
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1 || the agreement. See, e.g., Mitsubishi Motors Corp., 473 U.S. at 626-28; Fazio v. Lehman Bros.,

2 || Inc. 340 F.3d 386, 392 (6th Cir.2003); Hartford Accident & Indemnity Co. v. Swiss Reinsurance
3 || Am. Corp., 246 F.3d 219, 226 (2d Cir. 2001); Glass v. Kidder Peabody & Co., 114 F.3d 446, 453

4 || (4™ Cir. 1997). It has long been well-settled law that the merits of the plaintiff’s claims cannot

5 || be considered when deciding an arbitration motion. See, e.g., AT&T Techuologies, Inc. v,

Comm. Workers of Am., 475 U.S. 643, 649 (1986). As the Sixth Circuit succinctly explained:

“Under the FAA, a district court's consideration of a motion to compel arbitration is limited to

determining whether the parties entered into a valid Arbitration Agreement, and does not reach

Oy

the merits of the parties' claims.” Burden v. Check into Cash of Kentucky, LLC, 267 F.3d 483,

10 || 487 (6th Cir. 2001), cert. denied, 535 U.S. 970 (2002). The requirements for enforcement of an

11 || arbitration agreement are satisfied in the present case.

12 1. A Valid And Enforceable Arbitration Agreement Exists Between The
Parties.
13
1 Plaintiffs, of course, bear the burden of proving that the Arbitration Provision is invalid in
15 some way. Randolph, 531 U.S. at 92; Inlandboatmens Union of the Pac. v. Dutra Group, 279
16 F.3d 1075, 1079 (9th Cir. 2002) (“The burden thus falls upon the party contesting arbitrability to
17 show how the language of the arbitration clause excludes a dispute from the clause's purview.”).
.8 Lyman v. Mor Furniture For Less, Inc., No. 3:06-CV-00666, 2008 WL 624705, at *3 (D. Nev.
19 Feb. 28, 2008) (plaintiff’s burden to prove invalidity of arbitration agreement). Furthermore,
20 courts may only invalidate arbitration agreements based upon generally applicable contract
91 defenses. 9 U.S.C. § 2; Doctor’s Assocs. v. Casarotto, 517 U.S. 681, 687 (1996). However,
- even when using doctrines of general applicability, such as unconscionability, courts are not
”3 permitted to employ those doctrines in a manner which would subject arbitration agreements to
4 special scrutiny. See, e.g., Perry v. Thomas, 482 U.S. 483, 493 n.9 (1987). This is a heavy
25 burden that Plaintiffs cannot satisfy.
% The United States Supreme Court has specifically held that a court may only consider
27 challenges directed specifically and solely to the arbitration agreement. Buckeye Check
” Cashing, Inc. v. Cardegna, 126 S. Ct. 1204, 1210 {(2006), Prima Paint Corp. v. Flood & Conklin
Aﬁ%ﬁ%ﬁi 102593-001/1033657 15 of 19
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1 || Mfg. Co., 388 U.S. 395, 403-04 (1967). Thus, an arbitration agreement must be upheld and

2 | enforced by the courts even though the rest of the contract may later be held invalid by the
3 || arbitrator. Prima Paint, 388 U.S. at 404; Harnis, 183 F.3d at 179; Coleman, 508 F. Supp.2d at
4 | 866 (“Plaintiff agreed to the terms of the Agreement, including the arbitration provision, by
5 || using the MBNA credit card. Therefore, the Court finds that the Agreement is valid.”).
6 There can be no serious dispute that the Arbitration Provisions here are valid and fully
7 || enforceable under the FAA. As detailed in the Gee Affidavit, in applying for and obtaining
8 || loans, Plaintiffs agreed to the terms of their Agreements, including the Arbitration Provisions.
9 || Indeed, three of four Plaintiffs could have rescinded their loan transactions or opted-out of the
10 || Arbitration Provisions, but did not. The Complaint does not contend otherwise.
11 2. The Complaint Falls Squarely Within The Scope Of The Arbitration
Provision.
12
13 Plaintiffs’ Complaint and the claims stated therein fall squarely within the scope of the
14 Arbitration Provision. The FAA mandates that “any doubts conceming the scope of arbitrable
(s issues should be resolved in favor of arbitration.” Moses H. Cone Mem. Hosp., 460 U.S. at 24-
16 25; accord Fazig, 340 F.3d at 392; Mundi v. Union Sec. Life Ins. Co., 555 F.3d 1042, 1044 (Sth
17 Cir. 2009) (“In determining whether parties have agreed to arbitrate a dispute, we apply ‘general
18 state-law principles of contract interpretation, while giving due regard to the federal policy in
19 favor of arbifration by resolving ambiguities as to the scope of arbitration in favor of
20 arbitration.””) (citing Wagner v. Stratton Oakmont, Inc., 83 F.3d 1046, 1049 (9th Cir. 1996));
) Balar Equip. Corp. v. VT Leeboy, Inc., 336 Fed. Appx. 688, 689 (9th Cir. 2009) (“In the absence
- of any express provision excluding a particular grievance from arbitration, . . . only the most
23 forceful evidence of a purpose to exclude the claim from arbitration can prevail.”) (citing AT&T
24 Technologies, Inc., 475 U.S. at 650). Accordingly, the United States Supreme Court has held
iy that a presumption of arbitrability exists where a contract contains an arbitration clause, and that
26 an order to arbitrate should not be denied “unless it may be said with positive assurance that the
”7 arbitration clause is not susceptible to an interpretation that covers the asserted dispute.” AT&T
-8 Technologies, Inc., 475 U.S. at 650. The presumption in favor of arbitrability “is particularly
Gordon Slive
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1 || strong when the arbitration clause in question is broad,” id., as it is in this case. See Coleman,
2 || supra, 508 F. Supp.2d at 866 (holding that “all of Plaintiff’s claims ... fall within the scope of

3 || [the] arbitration provision.... [T]he broad language of {the] arbitration provision encompasses all

N

[of] Plaintiff's claims as to all parties.”).

Nevada courts have also repeatedly recognized that arbitration provisions are to be given
the benefit of the doubt in favor of arbitration. See, e.g., Lyman, supra, 2008 WL 624705, at *3

(applying Nevada law); Mundi, supra, 555 F.3d at 1044; Eagle Star Ins. Co. v. Highlands Ins.
Co., 165 Fed. Appx. 529, 531 (0th Cir. 2006) (“The existence of an arbitration agreement

O 0 N O

establishes a federal presumption in favor of arbitration, and “any doubts concerning the scope of

¥

10 || arbitrable issues should be resolved in favor of arbitration””) (citing Moses H. Cone Mem. Hosp.,

11 |} 460 U.S. at 24-25). An arbitration agreement creates a presumption that the parties agreed to
12 || arbitrate all disputes, including those regarding the validity of the contract in general. Nagrampa
13 || v. MailCoups, Inc., 469 F.3d 1257, 1263-64 (9th Cir. 2006) (challenges to the validity or

14 | enforceability of the agreement containing the arbitration provision are referred to the arbitratdr)

15 || (citing Buckeye Check Cashing, Inc. v. Cardegna, 546 U.S. 440 (2006)); Roberts v. Synergistic

16 || Int't, LLC, 676 F. Supp. 2d 934, 947 (E.D. Cal. 2009) (If "a party challenges the validity of the

17 || contract as a whole, and not specifically [] the arbitration clause,” the issue "must go to the

18 || arbitrator.") (citing Buckeye, 546 U.S. at 449).

19 Moreover, in addition to the strong presumption in favor of arbitrability, Plaintiffs’’
20 | claims are clearly covered under the broad language of the Arbitration Provisions. All of
21 || Plaintiffs’ claims relate to the Rapid Cash Defendants’ attempts to collect on their loans. The

22 || Arbitration Provisions expressly provide that the claims subject to arbitration include claims

23 || relating to “our collection of any amounts you owe.” Arbitration Provisions at §2. The

24 || Arbitration Provisions further provide that they are “to be given the broadest possible meaning

25 | and include[] claims of every kind and nature . . . .[They] include[] disputes that seek relief of
26 | any type, including damages and/or injunctive, declaratory or other equitable relief.” Id. Indeed,

27 || it is well settled that claims for injunctive relief are subject to arbitration. See Arriaga v. Cross

28
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1 | Country Bank, 163 F.Supp.2d 1189, 1192-93 (S.D. Cal. 2001); Lozano v. AT&T Wireless, 216

2 || F.Supp.2d 1071, 1076-77 (C.D. Cal. 2002).

3 Accordingly, each and every one of Plaintiffs’ claims falls within the scope of the
4 || Arbitration Provision.

5 (e) Plaintiffs Agreed To Arbitrate On An Individual Basis.

6 Arbitration under the FAA is a matter of consent and arbitration agreements must be
7 || enforced as written. Mastrobuono v. Shearson Lehman Hutton, Inc., 514 U.S. 52, 57 (1995);
8 | Volt Info. Scis., Inc., 489 U.S. at 479. Indeed, the law recognizes a strong interest in the
9 || enforceability of contracts in accordance with their terms. See Sander v. Alexander Richardson

10 | Investments, 334 F.3d 712, 721 (8th Cir. 2003) (“Public policy demands enforcing contracts as
11 || written and recognizing the parties’ freedom to contract.”). The FAA’s “principal purpose” is to
12 || “ensur[e] that private arbitration agreements are enforced according to their terms.” Volt Info.

13 || Scis.. Inc., 489 U.S. at 478. “[Ilt is the language of the contract that defines the scope of disputes

14 || subject to arbitration . . . nothing in the statute [FAA] authorizes a court to compel arbitration of

15 | any issues, or by any parties, that are not already covered in that agreement.” EEOQC v. Waffle

16 || House, 534 U.S. 279, 289 (2002).
17 In recognition of this principle, state and federal courts applying Nevada law have

18 | repeatedly enforced class action waivers. See, e.g., Lux v. Good Guys, No. SACV 05-300 CJC,

19 || 2005 U.S. Dist. LEXIS 35567, at *3 (C.D. Cal. June 27, 2005) (court enforced Nevada choice of
20 I law clause and upheld validity of a class action waiver in the arbitration agreement); Santos v,

21 |l Household Int’], Inc., No. 03-cv-01243 MJT, 2003 U.S. Dist. LEXIS 27936, at *16-17 (N.D. Cal.

22 || Oct. 24, 2003) (in usury case court enforced Nevada choice-of-law clause and class action

23 || waiver), Picardi, et al. v. FT Automotive HI, LLC, Case No. A567514, Dept. No. XIII (District

24 | Court of Clark County, Nevada) (Order dated October 14, 2008 granting Defendants’ Motion to
25 || Compel Arbitration) (“Plaintiff is ordered to submit her claims [against Defendants] to binding
26 || and neutral arbitration without Plaintiffs’ participation, in any manner, in any class action in the

27 || manner identified by the valid Arbitration Agreement.”).
28
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Gardon Silver
Altomeys At Law
Ninth Floor
3860 Howard Hughes Pkwy
Las Vegas, Nevada B9168
(702) 796-5555

In accordance with the parties’ Arbitration Agreements requiring Plaintiffs to submit
their claims to arbitration if requested, and to do so only on an individual basis and not as a class
action, Plaintiffs should be ordered to proceed with the individual arbitrations of their claims.

Iv.

The Rapid Cash Defendants’ Motion to Compel Arbitration should be granted and the
claims asserted against them should be stayed pending the completion of arbitration. Further,

Plaintiffs should be ordered to proceed with arbitration of their claims on an individual basis.

DATED this l day of September, 2010.

OF COUNSEL:

Alan S. Kaplinsky

Martin C. Bryce, Jr.

Ballard Spahr LLP

1735 Market Street, 51% Floor
Philadelphia, PA 19103
Telephone: 215.665.8500
Facsimile: 215.864.8999
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(ranite Financial Services, Ine. dfb/a Rapid
Cash; FMMR Investments, Inc., d/bf Rapid
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INTRODUCTION

This class action seeks to redress the fraud perpetrated on the courts and perhaps
thousands of defendants in the Clark County, Nevada, jadicial system throogh “sewer service,”
the despicable practice by which a process server atlests to having served a sugunens and
complaint upon a defendant when, in fact, the defendant was never served and is unaware that hig
legal rights are being adjudicated. Payday lender Rapid Cashb. with sewer-service affidavits
provided by its unlicensed process server On Scene Mediations,' obtained potengially thousands
of defantt judgments against allegedly defaulting borrowers, eviscerating their doe process rights
while destroying their credit, Not once in the 16,663 jostice court actions filed by Rapid cash in
the Jast five years did Rapid Cash abide by the arbitration claase jn cach of the loan agreements it
was collecting apos.

Having exclusively used the court yystem as its personal collection agency in thonsands
upon thousands of cases, this payday lender now wants 1o foree the clahms asserted in this
putative class action into four individual arbitrations. Rapid Cash asks this Cowt to enforce the

contractual arbitration clauses it has long ignored (o force 1ty victims iuto arbitration where there

will be no meaningful accountability, when this case springs from Rapid Cash’s actions taken

during litigation and in caiegorical distegard of its own arbitration provision. No coari should be

a pary 10 such blatant muisuse of s process, and Rapid Cash wust not be allowed to use iis

{arbitration clause as both a sword aud a shield, while leaving fis victims completely defenselass,

Rapid Cash’s avbitvation clause and class action ban ~ buded within its adbhesion contract
- is wnenforceable for al leasy five reasons, avy one of which indepeadently requires its motion b
denjed: (1) Rapid Cash waived the clause by filing Hijgation and taking defanlt judgments against
every member of the putative Class; (2) the class action ban Is nnconscionable and therelore the

arbitration claase 1s null and void by tis own ferms; (3) the facts in this putative class action are

' For purposes of this motion, “On Scene Mediations™ or “On Scene™ refers © Defendant Maurice
Carroll, individoally und d/b/a On Seene Mediations, and any emploves or agent thereal:

Page 2 of 29
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beyond the scope of the arbitration clause, (4) the arbitration clause {s unenforceable on grounds
of public policy; and (5) enforecement of the arbitration clause is against the public interest,

Rapid Cash has litigated to judgment against every member of the putative Clags,

and never ance songht arbitration, While various legal theories of recovery are alleged in this

case, it is predominately an independent action in equity for fraud upon the Court, secking
injunctive and other equitable relief. The important public policy and public iuterest issues
presented by this case make it highly onsuitable for arbitration, and even more unsuitable for
hundreds if not thoosands of individual arbitrations. Rapid Cash’s motion to compel arbiiration
nust be denied, and this Cowrt should promptiy proceed to the class certification stage.
i
STATEMENY OF FACTS

A, On Scene Was Rapid Cash’s Process Sexver for Rapid Cash’s Clark County,

Neyada, Justice Court Actions against Allegedly Defanlting Payday Loan

Customeors,

Rapid Cash is a short term, or “payday™ lender, and also an antomobite-title pawn Jender.
From 2004-2010, Mautice Carvoll, d/b/a On Scene Mediations served as Rapid Cash’s employee
or agent to fulfill Rapid Cash’s responsibility wnder JCRCP 4(a) to serve the Semmons and a
copy of the Complaint on each defendant borrower sued by Rapid Cash. An investigation by ihe
Justice Coart and Metro has revealed that On Scene did oot actaally deliver the swamonses aad
complaints 1t was tasked (o serve, but merely executed affidavits randelently atesting that
serviee bad bees accompliished. An unreasonably high number of those affidavits atiest that the
documents wers porsonally served on the day they were recvived from Rapid Cash (& near-
miracle fu process sevving), and in the vare case that 4 defendant fearmed of his suit v time to set
aside the default Rapid Cash easily oblained against him, Rapid Cash would swifily stipulaie 1o
the set-aside to avoid any evidentiary bearing on the validity of the service. Sewer service

hegame an all (o frequent occwrence for On Seene and s smplovees pursvani, according to

Y g o N - . . . . . . . .
|~ These facts are taken from the Complaint and Rapid Cash’s Motion to Compel Arbitration, as well as

Plaintitis” attached Aflidavits.
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“office manager” Vilisia Coleman, a policy divective that came from owner Maurice Carroll, who
were both indicted for these practices in Augnst 2010,

On Svene’s sewer service allowed Rapid Cash to file an incredible number of collection
fawsuits against its customers, vather than invoke its arbitration clause. During the six-year
period from 2004-2009, Rapid Cash filed 16,663 cases in the Clark County Justice Coust system,
a whopping average of 2,777 cases por year and 53 cases cach week, collecting defanls judgments
and gamishing wages of borrowers who had zero notice that their rights had been jdicially
determined.

Sometime after Janunary, 2009, wheo civif cases began belng assigned to only two Jusiices
of the Peace tn Clark Cownty, Nevada, Lag Vegas Township, the Court noticed the unusual
pattern of purported same-day service in On Scene’s alfidavits, and the Court made counsel for
Rapid Cash aware of the sagpicions nature of such representations. But nothing changed, except
the affidavits began showing an interval of tiwe between receipt of the Summons and successful
completion of service.

‘Also, if a Rapid Cash defendant would move 1o setaside a default judgment on the basis
of lack of service, the Rapid Cash atiorney ~ presamably with the express consent of hisfher
client, Rapid Cash, and in any eveni an act done on behalf of Rapid Cash for which Rapid Cash
i responsidle and charged with knowledge - woudd stipnlate to get the defanli indgment aside
istead of baving the process server come fu and tostify al an e\-'idenﬁm}f hearing, suppressing
discovery of the fraud.

B. The Universal Viethuization of an Entive Class of Rapid Cash Borvowers,

Rapid Cash, through the acts of its agent On Scene, and by condoning or - at the very
least — overlocking the blatant miscondact by its process sexver, perpetrated a widespread Traud
on the Clark County Justice Cowris and poteatially thousands of Rapid Cash customers. This
Wewal, frandulent pattorn, policy, and practice by Rapid Cash and On Scene deprived these
defendanis of due process of taw ( Nev, Const. Art. 1, See. 8), resulting fn hundreds if not

thousands of void default judgments being entered without the opportunity 1o tespond or defend.
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The outcome was that Rapid Cash obtained hundreds ~ i not thousands - of void default

judpgments and garnishments, andermining ihe foundation of the legal systen.

There is ro evidence that Rapid Cash sougl to arbitrate any of these cases,
Plaintiffs, Cassandra Harrison, Bugene Varcados, Concepeion Quintine, and Mury

Dungan, were all Rapid Cash customers. BEach was sued by Rapid Cash. At no time--until

Rapid Cash invoked judicial power by filing a Complaint in Justice Court, and oblained issuance
of a Suimmons, ordering the defendant to answer in Court. [t then fHled alfidavits of service
signed by On Scene representutives attesting that Plaiutiffs herein and each wember of the
putative Class were served with a summons and complaint. Bul they weren’t. Tn fact, they nevey
roceived service. Rapid Cash then filed a Defaolt, an Application for Default Judgment, an
Affidavit in Support of Application for Entry of Default Judgment, a Memorandum of Costs and
Disbursements, an Affidavit in Support of Attomey’s Fees, and a Default Judgment. As 1o some
Plaintif¥s and members of the putative Class, Rapid Cash then fled & Wit of Execuotion. Most
did noi learn that Rapid Cash had sued them until their paychecks were garnished after entry of
default, (See: Aflidavits of Cassandra Harrdson, Bugene Varcados, Concepeion Quintino, and
Mary Dungan, attached as Exhibit Nos. 1, 2, 3 and 4, respectively, o Plautt{s Motion fo
Certify Class.)

{. PMatntifs Initisted this Class Action on behalf of all Similavly Siwaded Victims of
Rapid Cash’s snd On Scene’s Sewer Service, spd Motions for Class Certificaiion
ard Injunctive Reliel are Ponding.

On September 9, 2010, Flairtifls fed this action on behall of the class of “all customers
of Rapid Cash offices in Clark County, Nevada, against whom Rapid Cash obtained default
Judgments in the Justice Courts of Clark County, Nevada, and for which the only evidence that
the defendant recelved service of process of Rapid Casiv's Jawsull was an affidavit signed by &
representative of On Scene Maediations,”™ and their .u.mt'i on W certify this clags 1s pending, The
widespread natare of this practice aud Iis universal impact on the Rapid Cash customers

victimized by il makes this case perfect for class treaiment and extraordinanly unsaitable for
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individual arbitrations, With. potentially thousands of class members, numerosily is obvious, By
making sewer service the policy and praciice for Rapid Cash’s lawsuils, On Scene ensured that
all class members would share the very same predominant questions of law and fact. And the
unique facts and circumstances of this case make the class action vehicle the superior method by
which to hitigate thig case,

B. After Ignorbsy ity Avbitration Clause to File nearly 17,600 Justice Court Lawsaigs,
Rapid Cash Now Seeks to Compel Arbitration,

Having obtained a defanlt judgment against every member of the putative Class by
ignoring its agbitration clavse, and facing & class aciion lawsuit as & result, Rapid Cash now
wants to invoke this provision and the class action ban contajned in its payday loan agreements.
Allof the payday loan agreements are pre-printed Forms, offered on a take-if-or-leave-it basis;
there was no discussion of any oppartonity 10 negotiate any of its wrms. (Afhidavits of Cassandra
Harrison, Bugene Varcados, Concepeion (hiintino, and Mary Dungan, attached as Exhibit Nos. 1,
2. 3 and 4, regpectively).

In its Motion and supporting documents, Rapid Cash correctly sets forth the relevant
provisions of the payday loan agreements, with the exception of the omission of, on page 4 of'$,
Section 9, which provides; ™. i Section 5(() [class action ban|, { DY and/or (I2) [joinder or
consohidation of elaims] is declaved invalid in g proceeding between you and us...this entire

Arbitsation Provision (other than this sentence) shafl be null and void.. ™ (See: Exhibit A,

{ among other logn agreements, atlached to Affidavit of Richard Duke Gee).

Plaiitiffs seek dmer alia declaratovy and injunciive relief] the setfing aside of the vold
detauli jodgments shiamed through On Scene’s sewaer service, restitution, disgorgement,

damages, and puritive damages Tor the cgregious practises alleged 1o the Complaint.

<

°In the contrasts of Casandra Harvison, Eogene Yarsados, and Mary Dungan, Sestion 9 states, “If any
part of this Arbileation Provision cannot be enforced, the rest of this Arbitration Provision will continue
0 apply: provided, however, that if Section 5(CL{D) andior (2) is declared invalid in a proceeding
between you and us, without is any way npairing the right to appeal such decision, this entire
Arbitration Provision (other than this semence) shall be poll and void in sach proceading.” There is no
class action ban i Conception Quinting’s contrast,
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Rapid Cash’s arbitration clanse aud class action ban - buried within its adhesion contraci
- is unenforceable for af feast five independent reasons, Fivst, Rapid Cash waived the clanse by
filing litigation and taking default judgments against every member of the putative Class. Coorts
do not aliow a party to use the judicial process to litigate and then seek to invoke an arbitration
clause. After Hitigating cases to judgment, and now once Rapid Cash is sought to be held
accountable for its conduct in the very litigation it initiated rather than seek arbitration, Rapid
Cash cannot be permitted to hypoeritically snvoke its arbiration clanse to its own advantage.

Second, the class action ban is both proceduwrally and substantively unconscionable, and it
cliectively serves as an exendpatory claase, relieving Rapid Cagh of any realistic Hability for
widespread barvt, Once this Court finds the class action ban unenforcedble, then the arbitration
clanse is “null and void” by s own terms,

Third, the facts in this putative class action are beyond the scope of the arbitration clavse.
Courts fnterpreting the scope of broadly worded arbitration clauses sach as that present in the
Rapid Cash payday loan agreement peveriheless require that an arbitrable dispute have a
signilicant relaiionship to the contract, and at least one court has refused to Interpret any
arbitiation agreement 28 applying @ ontrageons tovls that are unforeseeable to a veasonable
consumer in the contexd of normal business dealings.

Fourth, the arbitrstion clause iz uenforceable on grounds of public policy. The cssence
of this case concerns a fraud upon the court, and this Cowrt niust not permit any parly o any
contract containing an arbitration chage whe s alieged o have commitied fraud upon the cowt
1o send the determination of such conduct to private arbisration, under the Cout's inherent
authorily to control its docket and ty prevent ap abuse of the jodical provess.

Fifth, this case is brought at feast w part in the pubhic interest o restore public confidence
in the integrity ol the judicial svstem. Tt demaunds a public hearing, rather than being swept under

the rag in private, individual arbitrations.
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A, State Law Concerning Contract Enforceability Applies to Arbitration Clauses.
“[Shtate law, whether of legislative or judicial origin,” may be applied to invalidate
arbitration clauses “if that Jaw arose (o govern issnes concerning the validity, revocability, and

enforccability of contracts geverally.” Perry v. Thomas, 482 ULS. 483, 492 n.9 (1987) (cmphasis

in original). In particuatar, the V.S, Supreme Court has stated that state contract law of
unconscionability “may be applied to invalidate arbitration agreements without contravening” the

Federal Arbitration Act (FAA). Doctor’s Associates. Inc. v, Casarotto, 517 ULS. 681, 687

(1996). The FAA policy in favor of enforcing arbitration clauses does not come into play in
determining whether an enforceable agreement to arbitrate exists.” To the contrary, the question
of whether the parties have entered indo an agreement to arbitrate is resolved through application
of state contract principles that govern the formation of auy contractual agreement including

fraud, waiver, duress, and unconscionability.” Accordingly, challenges o the enforcement of

b Carson v, Giani Food, ., 175 F.3d 328, 329 (4% Cir. 1999): Va, Caroling Tools. Ine. v, o] Took
Supplv.lne., 984 B2 113, 117 (4% Cir. 1993) Badie.y. Bank of Am,. 67 Cal.App.dth 779, 790, 79
Cal Rpty.2d 273, 280 (1998).

* Qee e BancOue Acseptange Corp. v, FIL 367 1.3d 426, 431, 432 (5™ Cir. 2004) (holding FAA does
nol preampt state unconscionability faw); Inre Media Arts Group, 116 S.W.3d 900, 906 (Tex. App. 2003)
(FAA does not preempt state waiver law),
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arbitraiion clauses based on these defenses are governed by staie law,® even when the FAA
applies to the arbitiation clause.”
B. There Could Be No Clearer Case That Rapid Casl Has Waived ity Right to Invoeke
) £
the Arbitration Clause/Class Action Ban by #s Litigation Conduet in Filing and
Taking Cases Against Class Members to Judgment,
The arbitration clanse with class action ban is unentorceable because Rapid Cash, by its
categorical vejection of this provision, has waived any right o invoke the arbifration clause in its
payday loan contracts. The Supreme Court of Nevada has articulated a three-prong test for

waiver of an arbitration clause. A watver may be shown when the party seeking o arbitrate (1)

% Although at p. 8, Jine 4 of its Motion to Compel Arbitration and Stay All Proceedings Rapid Cash
quotes the arbitration clause/class action ban as requuiring application of Kansas Jaw, nowhere does Rapid
Cash avgoe Tor application of Kansas lsw generally or apy particular Kansas law. In fact, Rapid Cash
iself occasionally cites Nevada case law, which suggest that Rapid Cash-consents to application of
Nevada law and has waived its choice-of-law ciause. If Rapid Cash argues othereise, then Plaintifts
contend Rapid Cash’s choice~of-Taw clause is invalid, In Bngelv. Brast, 102 Nev, 390, 724 P.2d 213
{1986), the Suprzme Court of Nevada provided that it is “wéll settied that parties ave permitted to seleot
the law that witl govern the validity and effect of thelr contract.” 724 P.2d at 216. However, the parties
are Jimited in that they must act lu good faith and not for the purpose of “evading the law of the real situs

anc the agreement mustnot be contrary to the public policy of the forum. Id.

A substantial relationship with a certaiy situs can be established by formation of the contract
ocawring within the selected situs. Ferdie Stevers and Lake Tahoe Land Co. dne, v, Diversified Mort,
Investors, 93 Nev, 811, 603 £.2d 270 (1979). A substantial relationship may also be ereated through
having bank accounis within the selocied sitas and making pavinents 1o an eniily within the sims. [d. 603
P2 at 273, A substantial velationslip can be formed by having the beadquariers of a busiaess iths
Enggl, 724 P.2¢ at 217, H can also be established through visiting the foreign situs for
matters related o the business, evinsing = belief that the Toveign situs 1§ recognized as the site of the

plaintifts lived in Nevada, the bank aceounis that were ased by the plaintiff wege ln Mevada, and the
plaintiffs wers requived 10 make their payments & Rapigd Cash locations i Nevada, Therefors, Kansas
doss not have & substantia] refationship to the case and as a result, Nevada faw must apply.

? Strfetly for purpagss of clarity, Plaintiffs nole that both parties have presented the issues of existense
arl enforeeabibity of the mbitration clausesclass action ban for deeision by this Court, as opposead to
suggesting wi arbitrator must decide anything atthis point. This case has nothing whatever 1o do with the
payilay loan agreement of any member of the putative Class and dovs not seek to chatlenge the validity of
the pavday loan sgreement per se, though they challenge the enforceability of Rapid Cash’s arbitration
clanse/elass action ban, which are wsues for this Court to decide,
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knew of its vight to arbitrate, (2) acted inconsistently with thai right, and (3) prejndiced the other

party by his inconsistent acts. See: Nevada Gold & Casings. Ine; v, Am. Heritage, ne., 121 Nev.

84, 90-91, 110 P.3d 481 (2005 (finding waiver through liigation conduct). Rapid Cash’s
conduct satisfies alt three clements of the waiver tost.

First, there can be no legitimate dispute that Rapid Cash is aware of this provision as it is
contained in its own form contracts. Second, Rapid Cash has acted in a manner completely
ineconsistent with ifs right to arbitrate claims arising from its payday foan agreements by filing
thousands of lawsuits per year for yeary in the Justice Courts of Clark County, purportedly to
enforce its rights under these agreements. There is no evidence thal Rapid Cash has even once
demanded arbitration in. one of these payday loan cases. And, indeed, every swermber of the
putative Class as defived fues not only been sued by Rapid Cash but also suffered entey of a
default judgment in Justice Court mionths or years before Rapid Cask nenw ntters the phrase
“arbitration clarse.” For Rapid Cash to now claim that it wants to arbitrate any puative Clags
member’s.claim frow this point forward is laughably hypocrilical. Rapid Cash has not merely
acted in a manner inconsistent with a vight to arbitrate, with 16,663 justice conrt fawsuits — an
average of 53 new cases filed each week in blatant disregard of its own arbitration clauses -

Rapid Cashomay very well be our coust system’s Customer of the Decade. The Ninth Clreuit has

heeld that when a defendant makes a “consclous decision o continue to seek judicial udgment on

the merits of the arbitrable claims,™ he has then watved the right 1o compel srbination. V)

Townhouses v, Mar ludus, Corp., 862 F.2d 734, 759 (9th Cir. 1988).

Thivd and fually, Rapid Cash’s conduct has caused significant projudice to the potative

i . ~ . ~ v . ' i . ~ - - '
f Class memwbszs. In the context of waiver of the right o arbiirate, “prejudice™ refers to inhevent

oanfairness, 1.e., a parly’s atterupt o lave it bothoways by switching belween ligation and
arbitration to it own advantage. As artcolated by the Supreme Court of Nevada, prejudice may
be showr irder alic where a party has Hdgated “substantial issaes on the mesits.” Nevada Gold

and Casines. Inc., 121 Nev. at 91, Rapid Cash chose w litigate against every member ol the

putabive (lass, Rapid Cash filed suit, and then falsely represented to the Justice Conrt that it had
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successfully served the Summons and Complaint. Rapid Cash then filed applications for default
and default judgments, with affidavits, further invoking the power of the Justice Court and

secking a judicial resolition. it-then applied for court costs and attorney’s fees, and obtained

judaments against every member of the paiative Class and then enforced those judgments

through garnishmenis and other action. Such deliberate invocation of the judicial process and
power {0 one pavty’s advantage and another’s detriment is precisely the kind of inherent
unfairness and prejudice that requires this Court to find & waiver.

It is difficult to imagine greater prejudice than having suffered entry of a fraudulent and
void default judgment. Yet now, when Rapid Cash is sought to be held acconmtable for its
misconduct in the very titigation it initiated by ignoring its own arbitration clanses, Rapid
Cash hypocritically invokes those clases to its own advantage. Indeed, the facts of this case are
$o outrageous that no reported case could be found wherein a party demanded arbitration after
having secured & judgment against its opposing party. But the junispradence in this area
demonstrates that couris consistently fnd waiver on far less cowrt-based conduct. Simply
bringing # motion to dismiss or seeking summary judgment is inconsistent with arbitration and

waives the right to arbitraie the dispute. Kamnette v, Wolnoff & Abramson, L.1.P., 444 F,

Supp.2d 640 (B.D. Va, 2006); see alsor Atkins.v. Rustic Woods Parters, 171 HL.App.3d 373,
379,525 N.E2d 551, 555 (1988) Fsubmitting substantive 1ssues to the eourt for determination

manifests an intent to abandon the vigit 1o arbirate™); Cox v. Howard, Weil. Labouisse,

Lriedrichs, Inc., 619 S0.2d 908, 914 (Miss. 1993) (waiver found after party sought surmmary
judgment). The overarching ingolry is the degree 1o which the party seeking to compel
arbiiration has engaged in acts that demonstrate a desire o resolve the claims judiclally vather
than throogh arbitration. Thus, it goes without saying that filing suit and applying for and
seeuring a defanlt judgment indicates a desire (o vesolve claims judicially and rather than through
arbitration. Rapid Cash’s choiee to litigate with its borrowers svaived any right it had to foree its

horrowers into arbitration.
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€, Rapid Cash’s Arbitration Clause with Class Action Ban Is Unconscionable, and
Therefore Unenforceable under Nevada Law.,

1L If the Class detion Ban is Unenforceable Then the Arbitration Clause is
Null and Veoid,

1Fthis Court finds the class action ban unenforceable for any of the following reasons,
then the entire arbitration clause is void by its own text. Section. 9 states, ©..if Section 3{C)
[class action ban], { D) and/or (B) [joinder or consolidation of claims] is declaved invalid in a
proceeding between you and us...this entire Arbitration Provision {other thaw this senience) shall
be nult and void...™ This kind of contract tevm — “if we can’t have the class action bag, we don't
vant arbitration at all” - is ofien referred to as a “blow up™ clavise.

It is not difficult to discern why Rapid Cash would write a “blow up” clause into its deals.
Cowrts, consirained by review provisions of federal taw, will not overtore an arbifrator’s decision
except in the most narvow and race of civcumstances. One federal court of appeals recently held

o S

that arbitrators’ decisions may not be overtumed even when thelr fegal reasoning is “wacky,™

| and another federal court of appeals held that arbitrators™ decisions can’ be overturned even if

they juclude “gross ewors™ of legal reasoning, The United Staies Supreme Courtitself has held
that arbitrators’ decisions can’t be overturned even when their findings of fact are “silly.”" 8o,
while 10 is appavent that Rapid Cash is happy to Torce individual disputes witl its borrowers inio

arbitration without any meamngiud reviow, if ithe Court strikes the class action ban, 1hen Rapid

“In the conteasts of Casandra Harrisor, Bugene Varcados, and Mary Dungan, Section 9 states, “I #ny
part of this Arvbitration Provision cannot be enforsed, the rest of this Arbitration Provision will continse
o apply; provided, however, that if Section 2(C),00Y and/or (12) is declared jnvalid i a proveading
hotween vou and s, without v any way topaicing the pighi (o appeal such decision, this aniire
Arbitration Provision (other than this sentence) shal] he null and void in such proceeding.”™ There s no
clasy action ban in Conception Quiniing’s contract.

¥ Wise v. Wochovia Sec., LIC, 430 F.3d 265, 269 {7th Cir. 2006).

§ Pleifie v. Chemoil Corp., 73 Fed. Appx. 720, 723 (5th Cir. 2003) (quating Widell v. Woli; 43 £.3d
1130, 1151 (Fh Cir, 1994),

Meajor League Baseball Plavers Ass’n v, Garvey, 332 TS, 504, 509 (2001).
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Cash wants no part of a class action taking place in arbitration; instead, Rapid Cash wants what it
denies its borrowers: the protection of dne process and meaningful review in court,

In any evert, as there is no federal or state policy favoring ¢lass action bans, Rapid Cash’s
choice to include a “blow-up™ clause places the validity of the entire arbitration provision on the
enforceability of the class action ban,

2. Rapid Cash’s Arbifrativn Clanse with Clasy Action Ban Is Procedurally and
Substartively Unconscionable.

The Cowrt in DR, Horton, Inc. v, Green, stated, “fg]enerally, both procedural and
substantive unconscionability naust be present in order for a court to exercise its discretion to

retuse to enforee a . ., clause as unconscionable.™ 120 Nev. 549, 5353, 96 P.3d 1159 (2004)

- (citing Burch v, Dist. Ct,, 118 Nev. 438, 443, 49 P.3d 647, 650 (2002)). Procedural

anconscionabilify concerns unequal bargaining power. DR, Horton, 120 Nev. at $54 (citing

Armendaviz v, Fouudation Health Psveheare, 6 P.3d 669, 690 (Cal. 2000)). Suebstantive

unconscionability *focuses on the one-sidedness of the contract terms.” Id. {quoting Ting v. AT
& 1. 319 P.3d 1126, 1149 (9th Cir. 2003), cert. denied, 340 1.5, 811). While both procedural
and substantive unconsctonability are required in order for a court to refuse to enforce a contract
clause as nneonscionable, the Nevada Supreme Coust has held that in order to c:s"tablis;h
unconscionability, less evidence of substantive unconscionability is required where procedural

wcorscionability i3 great, See Burch, 118 Nev, at 444 (eiting Avmueidariz, 6 P3d at 690). ftis

ressonable that the reverse is also true —~ that fess procedural unconscionability is requured i

cases wvolving great substantive unconseionability. In fact, the Califoria Suprems Cowrt held
precisely thay in Armeadartz: “In other words, the more substantively oppressive the contract
term, the less evidence of procedoral unconscionability is required to come to the conciusion that

Learned treatises on this issue shace that view. Seg, ¢.g.. 15 WILLISTON ON
CONTRACTS § 1763A (3d ed. 1972) (“Essentially a shiding scale is invoked which disrepasds
the regularity of the procedural process of the contract [ormation, that ercaies the terms, in

proportion to the greater harshness or unreasonableness of the substantive terms themselves.™).
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Thus, whete great substantive unconscionability exists, less evidence of procedural
unconscionability is necessary i order to find a contract clause unconscionable.
e Rapid Cash's Arbitrazion Cluuse is Procedureally Unconscionable Ay o
Contract of Adhesion; the Opi-Out Provision Does Not Make an hvalid
Arbitration Clause Enjorceable.

*An adhesion contract has been defined as-a standavdized contract form offered to
consumers of goods and services essentially on a “take i or leave it” basis, without affording ihe
consumer a reqlistic opportinity 1o bargain, and under such conditions that the consumer cannot
obtain the desired product or service except by acquieseing to the form of the contract.”

Obstetrics and Ciynecologisis «. Pepper, 101 Nev, 105, 107, 693 P.2d 1259, 1260 (1985}

(emphasis supplied) (arbitration agreement form handed to patient at medical clinie by
receptionist as a condition of receiving ireatment way a contract of adhesion). “The distinctive
featare of an adhesion contract is that the weaker party has no choice as to its terms.” Id. There
can be no doubl bere but that Rapid Cash’s pre-pristed, form loan connact is a contract of
adhesion, It was presented on a take-it-or-leave-it basis with no discussion that any of its terms
were negotiable. (See: Affidavits of Plaintills, attached as Exhibit Nos, 1, 2, 3, ant 4). This
alone establishes procedural wnconscionability in Nevada, LR Horton, 120 Nev, ai 354
(“clause is provedurally unconscionable when & party lacks a searingfil opportunity to agree to
the clause terms. . . becawse of wnegual bargaining power, as in an adhesion contract.. ™)
(emphasis added).

To fend off the trend of courts finding arbitration clavses m form contracts with or
withow class action bans unentorccably, companies cleverly started to add agw contract Terms,
inchuding opt-out provisions, a3 Rapid Cash has done here.  These “Opt-Oui™ clauses purport o
give consumers the right to reject foreed, binding, pre~dispute arbitration. The inopiication the
companies would like the cowrts to deaw s that stnee the clause exists, the conswoers have boen
provided an opportiunty fo bargaim and so the pre-printed {or coniract is not proceduratly
wneonscionable. However, this theory does not hold up because there is no reddistic oy

mearingful opportunity to bargai. F. Panl Bland, Jr. & Claire Prostel, Challenging Clags Action
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Bans in Mandatory Arbitration Clauses, 10 CARDOZO J. CONFLICT RESOL. 369, 387-389 (2009).

“Rurying an opt-out clause in a fine-print contract does not mean that every consumer or
employee who fails to opt out has chosen arbitration voluntarily.” Id. at 387, Companies wtilize
such language as a strategy. knowing that most consumers, and few if any potential class
members, fully read contracis. Simply adding this language does not indicate that the conswuner
nderstands arbitration or how it differs from litigation.

Commentators have explained why this is so: optimism bias means

that potential plaintiffs will underestimae the risk of a futwre

dispute and undervalue their right to proceed in couri; staius guo

bias encowrages the default option and makes opt outs unlikely;

many consumers and employees will not read a standard-form

agreement, let alone understand it contracts are often confusingly

written...consumers and employees often face a paralyzing

information overload. . . . and consumers and employees have less

information than corporate defendants about the arbitration

process, and s lack of information makes a meaningful choice

more difficult.
Id au 387-388 (eiting multiple sources). There are numerous examples where opt-out rights are
ravedy uiibized, These inchude music subseription clubs, “Free Credit Report™ clubs, and athletie
clobs. Companics rely on the “status quo™ or “inextia bias” where subseribers fail to cancel

£

antomatically reneved subsesiptions. Id Arbitration opt out clanses carry the same result,
meaning there was no true voluntary choice.

Rapid Cash argues that the consumer has-a meaningfal time Lo opt ot because thres of
the four coniracts allow 30 days to optoul.’®  Any such opt out provision is not meanmgfid and
does not substitute fova realistic opporinaity 10 bargain. The Rapid Cash consumer is sameone
without credif options who 1s forced 10 sign whatver it pi(, dignt interesi paperswork 18 set before
thean ju order o acquire fands they are wnder prossure (o obtaln at that moment. A meaninginl
tme 0 be gllowed o opt out would be afler a dispute has developed. It is lighly probable that
few, M any, Rapid Cash consumers bave opted ool of arbitration. However, thig lause does not

change the contract from a take-i-or-Jeave-it contract of adhesion to an equally negotiated

2 -t o
" Conception Quinting’s Toan agreeusent does not contain the opt oul provision.
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contract. Between the unsophisticated consamer and the business savvy payday loan companies,
there is a great digparity and, in reality, no bargaining power on the part of the consumer. A six
page condract, in 10 point font, with the arbifration provision covering 2 V2 sinple-spaced pages at
the end of the contract, does not present the consumer with a meaninglud choice.

The California courts have held several arbitration agreements procedurally

unconsclonable despite the presence of an opt-out clause. Gentry v, Super, Gt 42 Cal.4th 443,

457, 163 P.3d 556 (Cal. 2007), Hoffman v. Citihank, NV.4., 546 F.3d 1078, (9" Cir. 2008). In
Hoffman, the Court of Appeals looked at contract provisions that inchuded the option for the
consumer (o file in smali claims court, Citibank picking up the tab in certain circomstances, and
an “opt-out” clavse which required the consumer to notify Citibank, in writing, within 26 days if
she wished o not accept the binding arbitration provision. The coust stated, “(wo district cowts
1 our civeuit have determined that the ability to rescind a contract within 21 or 30 days does not
necessarily insulate class arbitration waivers sithin such contracts from procedural
unconscionability, Additionally, this cireuit has ‘consistently followed the courts that reject the
notion that the existence of “warketplace aliernatives” bars a finding of procedural

Rapicd Cash loan agreements are procedurally unconscionable contincts of adhesion, and
the opt owt provision does not chavg that Tact,

h. Rapid Cash's Cliss detion Ban is Subsianrively
{nconscionable Becawse i Is Exeulpusory in this Case.

Rapid Cash’s class action ban is substantively unconseionable because it effectively
serves as.an exculpatory clause, relieving Rapid Casls of any lability for wrongdeing in
sttuations like this, where the potential recovery to individaals s small and a lack of financial
and legal sophistication by the constuner 15 the norm. Noted conservative Judge Posner has
cogently observed, “The realistic alernative 1o a class action is not 17 million indisvidual suits,

bui zeve individual suits, as only a lunafic or a fiwatic sues for $30.7 Carnegie v, Houschold
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F.3d 1126 (9th Cir. 2003). In Ting, the distriet court not only held that the prohibition on clasy
actions was sobstaniively unconscionable becaunse it was one-sided and non-mutual, bt also
because it acted as a de focto exculpatory clause, Ting, 182 F, Supp. 2d at 930-31. The facts
revealed that “[sfimply put, the potential reward would be insafficient to motivate private
counsel to assume the risks of prosecuting the case for just an individual on a contingency basis.”

Id. a1 918; see also Gentry v. Super, Ct., 42 Cal.dth 443, 457, 165 P.3d 556, 364 (Cal. 2007)

(stating that class action waivers can be excalpatory in practical ierms when they make i “very
difficult for those injured by unlawful copduct to parsue a fegal remedy™ even if more than

minimal amounts of damages are at issue).

Nuomerons reported state courls and federal court decisions interpreting state law have

similarly declaved class action bans unconscionable where they exculpate corporations from

175, 181 (D. Mass. 2000), aff®d, 508 [.3d 49 (1st Cir. 2007} (holding a class action ban
substantively unconscionable because it “circumscribes the legal options of these emplovees,
who may be unable to incur the expense of individually pursuing their claims™); Ting, 182 I
Sapp. 2d at 930 (holding a class action ban substantively unconscionabie in part becaose it “will
prevent class members from effectively vindicating their rights in cortain categories of claims,
especially those imvolviug praciices applicable 1o all members of the class bui 1§ 1o which any
consumer has so litile at stake that she cannot be expected to pursue her claim™): Leonad v.

Lorminix InC] Co., 854 $0.2d 528, 539 {Ala. 2002) (by “forecloving the Leonards from an

attemypt to seek practical redyess through a class action and restricting them o a
disproportionately expeusive individoal action,” the defendants bad essentialty closed the door of

Justice Lo these consumers); Szetgla v, Discover Banlk, 97 Cal. App. 4th 1694, 1001 {(Cal, Ct. App.

YUYy (95 e tlase e ovh e dn i weid s . RPN R O T T [P L S i P,
B B & (e L akOaliatetlals, ool g v, X jEen 3 [E B2y JRISNMN AV R IVATA R YW - 1ROy W/
2002y ("It is the manner of arbitration, specifically, prohibiting ¢lass ov representative actions, we

fake exception to heve . .. . By imposing this clause on iis customers, Discover has essentially
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pranted itself a Heense to push the boundaries of good business practices to their fullest limits,

fully aware that refetively few, if any, customers will seek legal remedies[.]™): 8.D.8. Antos. Inc,

v. Chrzanowski, 976 $0.2d 600, 608 (F1. Dist. Cl. App. 2007) (holding that a class action ban

“effectively prevents consumers with small, individual claims based npon motor vehicle dealers’
violations of {Flotida’s Unfair or Deceptive Acts or Practices Statute], from vindicating their

statutory rights™); Whitney v, All-Tel Commumications, 173 S.W.3d 300, 314 (Mo. Ct. App.

2005) (holding clags action bans n consumer contracts unconscionable where egenipatory
becaase they “would effectively strip consumers of the protections afforded to them wiider the

[Migssouri] Merchandising Practices Act and unfairly allow companies like Alltel to insulate

themsetves from the consumer protection faves of this State™); Mohammad v, County Bank of

Rehobeth Beach, 912 A.2d 88, 01, 99 (N1 2000) (holding that *[TThe class-arbitration waiver in

this conswmer contract is unenforceable™ becanss of the Tact that the plantift™s “individual
consumer [rand case involves a small amount of damages, rendering individual enforcement of
her rights, and the rights of her fellow consumers, difficalt if not impossible.”); Figer v, Dell

Comaputer Corn., 188 P.3d 1215, 1220 (NL.M. 2008) (“In view of the fact that Plaintifl™s alleged

damages are Just len o tweaty dollars, by attempiing o prevent him from seeking class relief,
Defendant has essentially foreclosed the possibility that Plaintiff may oblaio any relief . . .. On
these fcts enforeing the elass aciion ban would be taniamount to zz]]owing Defendant to

unilaterally exempt itself from Mew Mexico consumer protection laws.™); Schwartz . Allsel

oo, 2006 WL2243649, ar ¥4 (Obio CL App. June 28, 2006) ("By climinating a consumer’s
vight o proceed through @ class action, the arbitvation clanse divestly hinders 1he consumer

Yy,

) Vasguez-Lopez v, Bonglicial

profection purposes of the {Consumer Sales Practice Act

{ LRe, 152 £.3d 940,956 (Or. Ct App. 20075 (holding that endorcement of the class aciion

ban would exculpate (he lender from ability); Thibodsau v, Gomeast Corp., 912 A 2d §74, 885
(Pa. Super. Cr. 2000) {0t is only the class action vehicle that makes consamer litigation possible
. Sshould the faw reguire consumers Lo Hllgate or arbitate individually, defendant corporations

are sifectively immanized frora redrass ol grievances,™); Scott v. Cingular Wireless 1.1.C., 161
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P.3d 1000, 1003 (Wash, 2007) (“Class action and arbitration waivers are not, in the abstract,
exculpatory clauses. But because . . . damages in consumer cases are often small and because “[a]
company that wrongfolly exacts a doflar from cach of millions of customers will reap a
handsome profit,” .. . “the class action is offen ihe only effective way to halt and redress such

exploitation.””™) (internal citations omitted); West Virginia ex rel. Duonlap v, Berger, 567 $.1.2d

263, 278-9 (W. Va.2002) (holding an arbitration clause that effectively barred class actions
unconscionable, stating that in the consumer and employment context, where contracts of
adhesion are common, allowing a class action ban to stand “would go a long way toward
atlowing those who commit illegal activity to go unpunished, sondeterred, and unaccountable™).
These decisions represent a clear trend 1 the law, ag there is an increasing sense on the part of
courts that corporate aceountability to consumers in the marketplace is being eliminated by clags
action prohibitions. Thug, the weight of authority establishes that, where.class action bans are
excunlpatory due to the small clabms at issue u a case, the bangs are substaniively unconscionable,
Here we have empirical evidence that very few, if any, Class members are able to arbitrate with
Rapid Cash on an individual basis: none of potentially thousands have ever done 50,

Moreover, several courts have found class action bans to be exculpatory for additional
veasons that apply to the facts of thus case, The California Supreme Court found a class agtion
ban to be impermissibly exculpatory where the ban mpedes the pursuit of statuiory legal
rewedies for those harmed by fraudulont activity._Qentry, 42 Caldth at 437 (holding that “such a
waiver can be excalpatory i practical terms because it can make i very difficult for those
injured by nnlawtul conduet o pursue a legal remedy™). The sane prineiple similarly should
hold true i a olass action han impedes the parquit of a judictal remedy, here for fraud on the
cowrt, In addition, at least four siate supreme cowts have strock down clags action bans in part
op the ground that the vast majority of conswers, absent the class action deviee, would not
realize that they have a claim. See Kinkel, 857 M. 2d at 268 (FThe typical consumer may fecl

that such a charge s untair, bat only with the aid of an attorney will the consumer be aware that
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(*[Wlithout the availability of a class-action niechanism, many consumer frand victims may
pever realize that they may have been wronged.”); Hcott, 161 P.3d at 1007 (*Without {clas
actions}, many constmers may not.even realize that they have a claim. The class action provides
a mechanism to alert them to this fact.”) {internal cilations omitted); ¢f Gentry, 42 Cal dih at 461
(“some individual employess may not sue because they are unaware that their legal rights have
been violated™). This is the quintesseatial case to invoke this prineiple where Rapid Cash bas
thwarted the pursuit of legal remedics by denying class members their right to know they were
even heing swed. Rapid Cash fraudulenily manipulated the court to obtain defawlt judgments
leaving hondreds of consumers in the putative Class unaware that their legal rights were vielated.
1t is obvious these consumers are unaware there is a remedy. A class action is the only practical
wanner 10 stop Rapid Cashfrom benpefitting from its fraud,

Even proponents of class action baus have admitted that their primary use is 1o exculpaie

their drafiors from lability. As one lawyer encouraging the use of clags action bans wroie:

[V]he franchisor with an arbitration clause should be able to
require gach fravchises in the potential class to pursue mdividual
claims in a separaie arbitraiion. Since many (and perhaps most) of
the putative class members may never do that . . | strict
enforeement of an arbitration claunse should enable the franchisor o
dramatically reduce s aggregate exposuare.

Edward Wood Dunham, The Arbitragon Clause as o Class Action Nheld, 16 FraNomse 1.3,

J41, F41 61997), Another lawver has advocated the use of arbiration vlauses as a “defense™ for

banks because they act as a “deterrent” to class actions, Alan Kaplinsky, Excuse Me But Who's

the Predator; Banks Can Use Arbioation Clavses asa Defonse, 7-JUNBUS, L ToDay 24 {(1998).

These promeditated “detorrents”™ to olags actions are directly connected to a company ks
Rapid Cash's slide tnto dabious and jltegal behavior because the company has effectively created
a wall against a Nevada consumer’s ability to seel assistance when wronged. The purposeiul
creation of a class action ban encourages not just pushing the legal eavelope, but with a company
ke Rapid Cash, gomg beyond the legal and intentionally hindering the constitutional rights of

constimers in order to streamline collection practices.
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Lastly, this Courl must consider the policy implications of class action bans. “A company
which wrongfully exacts a dollar from each of millions of customers will reap a handsome profit;
the class action is often the only effective way to halt and redress such exploitation.” Discover
j};gl,mg,_ 113 P.3d at 1105 (internal citations omitted). If this Court enforces Rapid Cash’s class
action ban, it will not only encourage Rapid Cash’s illegal behavior, but that of all other
corporations who wrongfully exact relatively small sums from thousands of Nevada’s citizens.
Upholding this ban would also elinsinpate the deterrent effect of class actions, “violat[ing] public
policy by granting . .. a “get ont of jail free” card while compromising important consumer

A class action ban that acts as an excuipatory clanse is substantively nnconseionable.
Becagse Rapid Cash’s class action ban exculpates Rapid Cash from liability ow a class-wide

scale, its class action ban is substantively wconscionable and camnot be enforced.

¢ Rapid Cash’s Class Action Banis Also Substantively
Linconscionable Because f Is One Sided.

Rapid Cash’s class action ban is unconscionable because in reality 11 1s one sided. The
provision states that neither Rapid Cash nov the consumer has the right to participate i & class
action ag a class representative o class member. {t is highly doubti] that Rapid Cash would
aver sue 1fs customers in a class action, but Rapid Cash’s customers may, at thnes, have reason 0
bring a class action against Rapid Cash. Thus, Rapid Cash is not giving up an equal rght
because Rapid Cash’s nights romain nfact while the conswmers sre steipped of a remedy. This
class setion ban lacks the bilaterality reguired In as arbitration clause,

The facts of this case ilustrate the nor-mivaliiy of this clavse in praciice, Yoo, In every
cage for every poetative Class member, Rapid Cash cliose to vesort to the court. Rapid Cash hived
attorneys, filed lifigation, hired the process server, filed multiple pleadings to obtain defanlt
judgments, and often issued writs and garnished income. At every step, Rapid Cash failed to
choose arbitraiion. On the other band, the pulative Clags members in this case, arguably

foliowing Rapid Cash’s lead, are looking to this Court for relief. At this moment, Rapid Cash
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has decided that the arbitration provision, and particularly the class action ban, is now required.

Should this Court adopt Rapid Cash’s approach, the-as-applied effect wifl be 1o require only the

consemers to adhere to arbitration while Rapid Cash remains free to initiate court proceedings at
whim. Rapid Casly must not be permitted to nse this provision as a sword and a shield, while
leaving its consumers defenseless.

3. Plainiiffs’ Claluss Against Rapid Cash ave Qutside of the Scope of the Arbifration

Clauge.

The Rapid Cash arbitration ¢lause/class action ban is worded in the most broad way
imaginable, requiring that the parties arbitrate any digpuie that “avises from or velates in any way
Statement, page 3, 4 2, Lxhibit A, among other foan agreements, attached to &ffidavit of Richard
Duke Gee. Courls interpreting and applying such broadly worded arbifration clauses have held
that the dispute niust bear a significant relationship fo the contract, and &t feast one court has
refused to interpret any arbitrstion agreement as applying to outrageous forts that are
unforeseeable 1o a reasonable consumer i the context of normal busingss dealings. As the
instant dispute has no real relationship to the payday loan contracts that contain the arbitration

clanses that Rapid Cash has long ignoved, arbitration should not be compelled.
1. The Dispuie Boes Not Hove a Sigeificant Relationstip to the Condract,

The Comt in Jones v, Hatliburton Co., 583 F.3d 228, 240 (5% Cir, 2009, noted the principle

that “fwilhen deciding whether a clabm falls within the scope of an arbitration agreement, courts
“focns ow factual allegations t the complaint rather than the legal canses of action asserted.”™

i3

{ynoting Waste Memi.Jdnc v, Residuos Indosiisles Muliguwim, S.A. de GV, 372 F.3d 339, 344

(3% Civ. 200433, Jones.y. Halliburion Co. demanstrates the inapplicability of contragiual arbitration

clauses 1o certain tort claims. Jongs involved an alleged wape of an employee by her coworkers in
rag that was covered by worker’s compensation, but nonetheless held bevoud ihe scope of an
arbitration clause i her esuplovment contract, which provided: “You undesstand that the Digpute

Resolution Program. recuives, as s last step, that any and afll cluims that you might have against
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Employer related (o your employment . . . must be submitted (o binding arbitration instead of to the

court system,” 583 F,3d at 235 (emaphasis original). Discussing broad arbitration clauses and Jafth

Of course, although this [expansive reach, governing digputes of
anything “related t0” the contract) reach is broad, it 1s not
onbounded. Pennzoil recognized that a dispute need only “*touch’
matters covered by” the arbitration agreement 1o be arbitrable,
{citations omilied); ju the same discussion, however, it delined an
arbitrable dispute under @ broad clause as one “having a significant

relationship to the contract,”™bhere, Jones® employment
contract-regardless ol the label attached to the

dispute™—(citation omiited). I further noted: “{E}ven broad
clavses bave their limits.™

Ik At 235 (cilation onutted), Thus, even the most broadly worded arbitration clauses, which are
construed such that a dispute need only “touch™ matters covered by the arbittation agreement, are

not uabounded: the arbitrable dispute must bear a significant redationship to the contract.

The dispute in this case 18 not an arbitrable dispute because i bas nothing whaisoever to
do with the payday toan contract, Jet alone a significant relationship to the contract. The essence
of this case is the conumission of a traud uporn the courl through the filing of falsified affidavits
of service of process, This claim stands without reference to and independent of the payday loan
contract, Bl v, Hilliad, 943 S.W.2d 948 (Ky.App. 1998), relied upon in Jones, ilustrates this
point. Rejecting the argument that a broad clause requiriag arbitration of any controversy

“arising out of empiovment” compelied arbitration of a clain arlsing from sexual assaclt by a

graployment is that they were corumitted by 8 covworker and occurred white o 2 business trip.
The mere fact that these tort claims might et have arisen buot for the fact that the lwo individuals
were 1ogether as a result of an enployer-sponsoved ip camol be determinative, What [the

supervisor] is accused of doing is independen! of the cmplovment relationship.” Jones, S83 F.ad

at 236 {internal citations omitied). The Jones Court further noted that Jones’s clatm that
Halliburton was vicarionsly hable for the assault strengthened its conclusion that the case was

beyond the scope of the arbitration clause. [d. at 237.
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The Plainiitfs’ claims in this case — based on the tortious-conduct of Rapid Cash and ils
agent, On Scene, in abusing the justice court system and Plaintiffs’ due process rights - simitarly
bear an insufficient relationship to the payday loan contracts in which the sabject arbitration
clauses dre found. Parties capnot reasonably be held to have intended to contract to arbitration of
events with no significant refationship to the contract in making a payday loan agreement of a
few hundred doltars. In denying Defendant’s Motion to Compel Arbitration for lack of relation
between pulative class Plainiiffs’ claims and ihe onderlying loan agreements, this Court would be

in good company. See, e.e., Hyde v. RDA. Ine., 389 T, Supp. 2d 658, 664 (1. Md., 2003)

{finding that Fair Credit Reporting Act (FCRA) elaim did not bear any significant relationship to
the antomobile contract and that the wansaction giving rise to the FCRA claim was sepacate and

independent from the ransaction involving the arbitration agreement); see also Ford v. NY[.Care

Health Plans of Gulf Coast. Inc., 141 F.3d 243, 251 (Sth Cir., 1998) (holding that a doctor’s faise

business dealings, Atkenx. Workl Bin. Corp.,

advertising claint against healih maintenance organization (HMO) wag not related to contract

between doctor and HMO covering the performance of medical services; Coors Browing Co. v,

Molson Breweries, 51 F.3d 1511, 1516 (10th Cir,, 1993) (finding that antitrust claim based on

market behavior was not velated to parties” hcensing agreement); Parfi Holding, AB.v. Mirror

Image Internel. Ine., 817 A2d 149, 151 (Del. 2002) (finding breach of fiduciary duty claim

warelated to contract containing asbitration clause),

2. This Conrt Should Refuse tp Apply o Contracinal Arbitration Clease Yo
Unforeseeable Toris.

A court is within its diserelion to refuse to interpret any arbitration agresment as applying
to outrageous torts that ave pnforeseeable {o a reasonable consumer in the coniext of normal

-

373 8.C. 144, 151, 644 8.1.2d 703, 709 (2007),

reb. den., 2007 S.CLEXIS 234 (8. May 23, 2007), gert. den. sub nom, World Fin. Corp. v,

Adken, 552 1.5, 991, 138 8.0t 497, 169 LED.2d 340 (2007). Aldken took out & series of loans
from World Finance in 1997-1999, paying off the Jast loan in 2000, In the cowrse of that
relationship, be provided personal information. Sometime avound 2002, certain employees of

World Finance stole his personal jnformation and obtained sham Joans. Aiken sued World
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Finance alleging various identity theft legal theories, World Finance moved to compel

arbitration, under a claose in the loan agreements Aiken had signed, that broadly provided:

. ALLDISPUTES, CONTROVERSIES OR CLAIMS OF ANY
KIND AND NATURE BETWEEN LENDER AND BORROWER
ARISING OUT OF OR 1IN CONNRCTION WITH THE LOAN
AGREEMENT, OR ARISING OUT OF ANY TRANSACTION
OR RELATIONSHIP BETWEEN LENDER AND
BORROWER OR ARISING OUT OF ARNY PRIOR OR
FUTURE DEALINGS BETWEEN LENDER AND
BORROWER, SEALL BE SUBMITTED TO ARBITRATION
AND SETTLED BY ARBITRATION IN ACCORDANCE WITL
THE UNITED STATES ARBITRATION ACT, THE
EXPEDITED PROCEDURES OF THE COMMERCIAL
ARBITRATION RULES OF THE AMERICAN ARBITRATION
ASSOCIATION (THE “ARBITRATION RULES OF THE
AAAT), AND THIS AGREEMENT.

1d., 644 S.1E.2d ar 707 (emphasis added). The Court denied World Finanee™s motion o compel
arbitration. The Court first noted that cases holding that even in broadly-worded arbitration
agreements, the matter must still involve a “significant relationship” between the asserted claims
and the comract in which the arbitration. clause is contained. Id. at 708. The Court then rejected
World finance’s argument ihat because Aiken’s contracts with World Finance gave Its
employees access 10 Aiken’s information in order to carry out their erimes, there was a
significant relationsbip between Aiken’s claims and the undevlying loan agreement, thereby

warranting arbitration:

We find this avgument wnpersuasive. In our opinion, the
“relationship™ asserted by World Finance batween Atken’s tort
clatms and the parties’ prior dealings under the loan agresments
haedly rises (o the level of “significant.” Applying what amounts t©
a “hut-for™ cansation standard wssentially includes every dispote
imaginable between the parties, which greatly oversimplifies the
parties” egreement to arbitrate clauns batween them. Such a resuli
i3 1Hlogicut and unconseionable. [ TThe nere (et that the dispute
would not hgve arisen but for the existence of the condract and
consequent relationship between the parties is insutficient by {tself
to transform & digpute Tuto one “arising out of or relating ©° the
agresment.”).

when the employees’™ tortious acts oceurred, the Court did not consider the timing of the
employees’ loriious conduct relevant to the arbiability of Aiken’s ¢laim, saying:
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Instead, we pronounce a more definitive rule for determining
whether a significant relationship exists between a dispate beiween
parties 1o a contract and the underlying contract, thereby
inplicating an arbittation agreement in the contract. Because even
the most broadly-worded arbitration agreements still have limits
founded in general principles of contract law, this Court will refuse
fo interpret any arbitration agreement a8 'applmno 10 outrageous
toris that are unforesecable 1o a reasonable conswmer i the context
of normal business dealings.

Plaintiffs’ clalms against Rapid Cash concern egregious tortious conduet that could not
possibly have been foreseen by the putative Class members at the time they entered into the
payday foan agreemsents containing the arbitration clanse. Consequently, in signing the
agreement t arbitrate, no momber of the putative Class was agreeing (o provide an alternative
foram for seitling claims arising frown this wholly unexpected tortious conduet,  Accordingly,

this Cowrt should follow Aiken and similaly refuse to compel arbitation,

E. The Arbitration Clause As Applied In This Case Is Void As Agatnst Pablic Policy.

Itis well settled that a Court will vot enforee a contract provision in vielation of public

policy. State Farm Mut, Apto. Jns. Co. v, Hinkle, 87 Nev, 478, 488 P.2d 1181 (1971) (lack of

gninsured MoOONSt profection in auto insurance contvact against public policy and void). The
Rapid Cash avbitration clause as applied o the facts of this case is void as againgi the public
policy of ihe courts to control their own dockets and to prevent abuses of the judicial provess.
By way of analogy, courts refuse fo enforce “no walver” provisions in arbitration clauses
because 1 court’s guthority io determine that a party has waived s right to arbitration theough

Htgation conduet derives fror its inherent authorily o control ity docket, which cannot be

Lismited by a contract between parties to Htgation, Republic a8, ooy PAICE Receivables,

LLE, 383 F.3d 341, 348 (3™ Cir. 2004) (“he inclusion of a ‘no-waiver’ clanse does not

climinate the district cowrt’s inherent power to control its docket.™), Moreover, enforsing such

provisions would sanction an abuse of the judicial process. Id: 8.& R Co.of Kingston v, Latona

Truckine, Inc., 159 1£.3d 80, 85-86 (27 Cir. 19983 Home Gas Corp..v. Walter's of Hadlev. Ing.,

532 N.E.2d 681, 684-83 (Mass. [989).
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Once Rapid Cash filed one case, and indeed thousands of cases, it subinitted itself to the

jurisdiction of the courts. If indeed Rapid Cash engaged in the litigation conduct of which it is

accused herein, then it simply cannot be permitted 1o telf the Court it is helpless to correct sach
an abuse of the judicial process due o the presence of a contractual arbitration clause. The Count
always retains ity Inherent power Lo control its own docket, and partics before the Court simply
cannot cotract it away. Rapid Cash’s avbiteation provision must be held unentorceabie in this

case in violation of public policy.

k. anforcement of Rapid Cash’s Arbifrafion Clauses Would Violate the Public Intevest
Pur pose of this Lawsuit.

Turning to another analogy, Courts have refused to enforce arbitration clauses in cases

LY

brought in the public interesl. Broughton v. Cizaa Health Plans, 988 P.2d 67 {Cal. Ct. App.
8 P . Y}

1999) (motion 1o compel arbilration denied where plaintiffs sought a public interest injunction io

restrain future deceptive advertising practices); seg also Cruz v, PacifiCare Health Svs., Ine., 66

P.3d 1157, 1164-65 (Cal. 2003) (extending Bropphton to claims for public injunetive relief under

California’s nnfair conmpetition law); Zavala v, Scott Brothers Dairy. Inc., 143 Cal. App. 4% 383,

596, 49 Cal. Rpu. 3d 303, S10 (2006) (“Certainly, plaintiffs’ mjunctive relief claim under the
untair business practices act (Bus. & Prof. Code, § )()) is not arbitrable.”).
While Plaintiffs do seek relizf for themselves and those similarly situated and nol solely

in the interest of the public, there can he no doubt that this case presents a significant public

[ interest component. Y inderd Rapid Cash engaged in the litigation conduct of wlhich it is

cused herein, then it has endermined the integrity of (he judicisl system. 15 in the public
interest that the judicial system hear ihis matter in a public proceeding, mther than seeep il under
ihe rug in four private, individual arbiteations. Rapid Cash’s arbitration provision mst be held

unenforceable in this case brought in the public interest,
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CONCLUSION

Rapid Cash’s years of utilizing Clark County’s justice courls as its personal collection
agency through nearly 17,000 cases has dispossessed this well-seasoned litigant of any right to
now compel arbitvation of this consumer-protection class action. Even if this payday fender had
not blatantly waived its right o enforee its arbitration clanse, that clause wounid still be
uwnenforceable because s clags action ban is unconscionable, the claims in this case fall outside
ihe reasonable scope of the arbitration clause, and the provision is unenforeeable on public policy
and public interest grounds, Defendants” Motion 1o Compel Arbitration gnd Siay All
Proceedings mast be denjed, and this Court should promptly procesid to the Class Certification
| motion.

i
DATED this 7% day of October, 2010,

LEGAL AID CENTER OF
SOUTHERN NEVADA, INC.

By 45 Danl,. Walz

P

Dau L. Wulz, Bsq. (5557)
Venicia Considine, Esq. (11544)
800 Sowth Eighth Street

Las Vegas, Mevada 89101

3. Randall Jones, sy, (1927

KEMP, JONES & COULTHARD, LLP
3800 Howard Hughes Prwy, 17% Floos
Las Vegas, Nevada 89169

Attorpeys for Class Representatives and
Putative {lass Counse.

Page 28 of 29

000147

000147



811000

[

W

(> -2 B v

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the_7" day of October, 2010, I placed a true and corvect
copy of the foregoing OPPOSITION TO MOTION TO COMPEL ARBITRATION
AND STAY ALL PROCEEDINGS via Tacsimile and in the United States Mail, postage fully
pre-paid thereon addressed as follows:
Witham M. Noall, Esq.
GORDON SIHLVER
3960 H. Hughes Pkwy., 9% Floor

Las Vegas, NV 89169
Fax: (702) 369-2666

/8! Rosie Naijera

An emplovee of Clark County Legal Services Program, huc.
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AFFY
Dan L. Wulz, Hsq. (8§557)
Venicia Considine, Esq. (11544)

LEGAL AID CENTER OF SOUTHERN NEVADA, INC,

800 South Eighth Street

Las Vegas, Nevada 89101
Telephone: (702) 386-1070 x 106
Faesimile: (702) 388-1642
dwulz@glacsn.orng

J. Randall Jones, Esq. (1927)

Jenmifer C. Dorsey, Esq. (6456)

KEMP, JONES & COULTHARD, LLP

3800 Howard Hughes Pkyy, 17% Floor

{.a8 Vepas, Nevada 89169

Telephone: (702) 385-6000

Facsimile: (702) 385-6001

Hi@kempiones.com

Attorneys for Plantitls and Putative Class Counsel

PISTRICT COURT

CLARK COUNTY, NEVADA

Casandra Harrison; Eugene Varcados;
soncepeion Quintino; and Mary Dungan,

stmfarly situated,
Plamtiiffs,

.‘_.’.’

Principal Investments, Ine. ¢/h/a Rapid Cashy
Cranite Financial Services, Inc. ¢/b/a Rapid
Cash; FMMR Investments, Inc., ditva Rapid
Cash; Prime Group, Ine., d'bfa Rapid Cashy
Advance Group, Inc., d/bfe Rapid Cashy
Mavrice Carroli, individually and d/b/a On
Seene Mediations: W.ALM. Rentals, L1LC and
d'b/a On Scene Mediations; Vilisia

Coleman; and DOES T through X, inclusive,

Pefendants.

Case No.: A-10-624982-B
individually and on beball of all persons Dept. No.: X1

AEFIDAYVIT OF CASANDRA HARRISON

I, CASANDRA HARRISON, belng duly sworn deposes and states as follows:

I {eatered the Rapid Cash store on Norih Jones Blwd to obtain a lomn.
2. The store has customer windows. There are no deskes 1o sit at to obtain a loan.
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3. I watked up to a window and the Rapid Cash employee asked me where | woiked,
for documents to prove my income, and checking account information.

4, The employee typed into a computer.

S. After T was approved for the loan, the employee pushed the papers through her
window o me to sign. She held the loan money in her other hand at the time.

6. The employee went over when the pavment was due but there was no discussion
of the additional contents of the loan agreement.

7. The papers were presented on a take-it-or-leave it basty; there wags no discussion
of any opportunity 10 negotiate any of its ferms.

8. There was no discussion about the arbitration provision contained in the loan
agreement, or the ability to opt-oul.of the arbitration provision within thivty (30)
days after the date of my application.

9, To the best of iy knowledge and recollections, the statements, dates, and amounts

contained in paragraphs 1 through 9 above are true and accurate

FURTHER YOUR AFFIANT SAYETH NAUGHT.

i
F

:" v a2 . < <
; & ST 3 -
T Al e

SUBSCRIBY

I AND SWORN {0 before

&
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AFFR

Dan L.. Wulz, Esq. (5557)

Venicia Considine, Bsq. (11544)

LEGAL AID CENTER OF SOUTHERN NEVADA, INC.
800 South Eighth Street

Las Vegas, Nevada 89101 _

Telephone: (7023 386-1070 x 106

'acsimife (70") 388-1642

RS AR LS PG EA AL LLUL~4 )

I. Randall Jones, Bsq. (1927)

Jennifer C, Dorsey, Esq. (6436)

KEMP, JONES & COULTHARD, LLP
3800 Howard Hughes Pkwy, 17" Floor
Las Vepas, 'Nc-yada 89169

Telephone: (702) 383-6000

iausm'lc (/02) 5«\) 6001

Attorneys for Plaintifly ancl Putative Class Counsel

DISTRICT COURTY
CLARK COUNTY, NEVADA

Casandra Harvison, Fugene Varcados;

Concepcion Quinting; and’ Mary Uung*tzn, Case No.s A-J0-624982-13
individually and on behalf of alt persons Dept. Nuo.: X

simifarly situated,
Plantiffy,

5.

Principal Investarents, Inc. d/d/a Rapid Cashy

("rmnif Financial Services, fne. dbd Rapid
Cash: FMME Investments, §nc,, dibva Rapid

Cash; Prime Group, Inc., dibia Rap;d Cash;

Advanee Group, ng., &béa Rapid Cash; Maurics

Casvoll, indivihatly and d/b/a On

Scene Mediations; W.AM, Rentals, LLC and

dofa On Seene Mudiations; Vilisia

Coferanns and DOES | throogh X, nclusive,

Defendants.

AFFIBAVIT OF BUGENE VARCADGH

I, BUGENE VARCADOS, after first being duly sworn, deposes and states as follows:

. | ava a resident of Clark County, Las Vegas, Nevada,
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6.

9.

10.

I signed foan agreements with Rapid Cash at a store on Maryland Parkway and Karen
Avenue and a store focated on Sahara Avenuve and Decatur Boulevard,

The store had several costomer windows, There are no desks to sit and read loan
documents.

Typically, there were four or five people in the storve at one time:

Excluding the annual percentage ruge, the finance charge, the amount financed, the total
of payments, and the payment schedule, there was no discussion of the additional
contents of the loan agreement.

There was no discussion about the arbitration provision contained in the loan agreement,
or the ability to opt-out of the atbitration provision within thirty (30) days after the date
of my application.

‘The pages of the Joan agreement were loose when presented (o me, and the last page, the

signature page, was on top of the pile of papers and obscured the remainder of the loan

agresent.

Rapid Ciash oblained my signature on the signature page of the loan agreement, kept the
signed copy, and gave me a complete unsigned copy of the loan agreement with o
receipt stapled aver the terms on the first page.

Rapid Cash's pre~printed form loan agreements were presented 10 /02 on a take-it-ore
feave-it basis.

There was no opportubity 1o negotiate the terms of the loan agreement prior {0 signing.
To the bast of my knowledge and recollections, [he statemients, dates, and amounts

contained in parngraphs I ithrough {1 above are true and aceurate.

FURTHER YOUR AFPIANT SAYETH NAUGHT.

S
y

T .,V‘-,-&;.fi;.q‘yg.-.t:\;:’-:-‘w_y-&m*’;\'
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AFF

Dan L. Wulz, Esq. (55573

Venieia Considine, Esq. (11544)

LEGAL AID CENTER OF SOUTHERN NEVADA, INC,
800 South Eighth Street

Las Vegas, Nevada 89101

Telephone: (702} 386-1070 x 106

Facsimile: (702) 388-1642

dwulzidlacsn.org

J. Randall Jones, Esq. (1927)

Jennifer C. Dorsey, Esq. (6456)

KEMP, JONES & COULTHARD, LLP

3800 Howard Hughes Phwy, 17 Floor

l.as Vegas, Nevada 89169

Telephone: (702) 385-6000

Facsimile: (702) 3856001

irigizkempiones.com

Attorneys for Plaintiils and Putative Class Counsel

DISTRICT COURT

CLARK COUNTY, NEVADA

Casandra Harvison; Eugene Varcados;
Concepeion Quintine; and Mary Dungan, Case No.: A-10-624982-B
individoally and on behalf of all persons Dept. No,: X1

similaxly situated,

Plaintiffs,

Principal Investraents, Inc. d/b/a Rapid Cashy
Granite Financial Sereices, hae. dfb/a Rapid ARFIRAYYT OF CONCEPCHIN

Cash; FMMR Investments, Tuce., d/hia Rapid DUINTING
Cash; Prime Group, Inc., d/b/a Rapid Cashy

Advance Groap, Inc., /'b/a Rapid {ash;
Maurice Carroll, individually and d/b/a On
Scene Mediations; W.AM. Rentals, LLC and
dibia On Scene Mediations; Vilisia

Coleman; and DOES | through X, inclusive,

Defendants,
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Case No. 59837

In the Supreme Court of FPebada

PRINCIPAL INVESTMENTS, INC. d/b/a RAPID
CAsH; GRANITE FINANCIAL SERVICES,
INC. d/b/a RAPID CASH; FMMR

INVESTMENTS, INC. d/b/a RAPID CASH; Electronically Filed
PRIME GROUP, INC. d/b/a RAPID CASH; and Jan 04 2013 04:10 p.m.
ADVANCE GROUP, INC. d/b/a RAPID CASH, Tracie K. Lindeman

Appellants, Clerk of Supreme Court

VS.
CASSANDRA HARRISON; EUGENE
VARCADOS CONCEPION QUINTINO; and
MARY DUNGAN, individually and on
behalf of all persons similarly situated,

Respondents.

APPEAL

from the Eighth Judicial District Court, Clark County
The Honorable ELIZABETH GONZzALEZ, District Judge
District Court Case No. A624982
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DANIEL F. POLSENBERG (SBN 2376) MARK DZARNOSKI

JOEL D. HENRIOD (SBN 8492) Nevada Bar No. 3398

LEWISAND ROCALLP GORDON SILVER

3993 Howard Hughes Parkway, Suite 600 3960 Howard Hughes Parkway
Las Vegas, Nevada 89169 Ninth Floor
(702) 474-2616 Las Vegas, Nevada 89169
DPolsenberg@LRLaw.com (702) 796-5555
JHenriod@LRLaw.com MDzarnoski@GordonSilver.com

MARTIN C. BRYCE, JR., Pro Hac Vice
BALLARD SPAHR LLP
1735 Market Street, Fifty-First Floor
Philadelphia, PA 19103
(215) 665-8500
Bryce@ballardspahr.com

Attorneys for Appellants
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42  Opposition to Plaintiffs’ Motion to Dismiss Defendants’  02/14/12 5 948-966
Counterclaims; Alternative Motion to Strike
Counterclaim Class Action Allegations

43  Class Plaintiffs’ Opposition to Rapid Cash Defendants’:  02/22/12 5 967-983
(1) Motion to Amend Class Notice; (2) Motion to
Enlarge Time for Mailing Class Notice; and (3) Motion
for Order Shortening Time

44  Reply to Defendants’ Opposition to Motion to Dismiss 02/23/12 5 984-999
Defendants’ Counterclaims; Alternative Motion to Strike
Counterclaim Class Action Allegations

45  Reply in Support of Rapid Cash Defendants’: (1) Motion 02/27/12 5  1000-1014
to Amend Class Notice; (2) Motion to Enlarge Time for
Mailing Class Notice

46  Order Granting Motion to Dismiss Defendants’ 03/15/12 5 1015-1024
Counterclaims, Denying Defendants’ Motion to Amend
Notice, and Granting Defendants’ Motion to Enlarge
Time for Mailing Class Notice

47  Motion for Stay Pending Appeal of the Order Denying 05/08/12 5  1025-1056
Defendants’ Motion to Compel Arbitration and
Application for Order Shortening Time

48  Opposition to Defendants” Motion for Stay Pending 05/11/12 5  1057-1065
Appeal of the Order Denying Defendants’ Motion to
Compel Arbitration

49  Transcript of Hearing on Motion for Stay Pending 05/15/12 5 1066-1093
Appeal
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Order Granting in part Rapid Cash’s Motion for Stay
Pending Appeal of the Order Denying Defendants’
Motion to Compel Arbitration

Motion to Dismiss Claims Seeking Relief from Justice-
Court Judgments

Motion for Order to Show Cause Why Rapid Cash
Should Not be Held in Contempt of Court for Violation
of Stay; Motion to Strike

Ex Parte Motion for Order Shortening Time

Opposition to Motion for Order to Show Cause and to
Strike

Reply to Opposition to Motion for Order to Show Cause
Why Rapid Cash Should Not be Held in Contempt of
Court for Violation of Stay; Motion to Strike

Motion to Dismiss Claims Seeking Relief form Justice-
Court Judgments

Opposition to Defendants’ Motion to Dismiss

Transcript of Status Check and Hearing on Motion to
Dismiss

Notice of Entry of Order (1) Denying Dismissal,
Decertification and Arbitration and (2) Granting Stay
Pending Appeal

Supplemental Notice of Appeal
Case Appeal Statement
Affidavit of Richard Duke Gee
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Dan L. Wulz, Esq. (5557) CLERK OF THE COURT
Venicia Considine, Fsq. (11544)

LEGAL AID CENTER OF SOUTHERN NEVADA, INC.
800 South Bighth Street

Las Vegas, Nevada 89101

Telephone: (702) 386-1070 x 106

Facsimile: (702) 388-1642

dwulz@lacsn.ory

J. Randall Jones, Esq. (1927)

Jemaifer C. Dorsey, Esq. (6436)

KEMP, JONES & COULTHARD, LLP

3800 Howard Hughes Pkwy, 17 Floor

Las Vegas, Nevada 89169

Telephone: (702) 385-6000

Facsimile: (702) 385-6001

jHi@kempiones.com

Attorneys for Plamtifls/ Putative Class Counsel
DISTRICE COURT

CLARK COUNTY, NEVADA

A-10-624982-B

Casandra Hagrison; Bugene Varcados;

Concepeion Quintino; and Maty Dungan, Cagse No.:
individually and on behalf of all persons Dept. No. X1

sitnilasly situated,

Plaiarifls, CLASS ACTION COMPLAINT
V. Excrmt from Arbifration
Principat Investments, ae. &/b/a Rapid Cash; Class Action; Declaratory and

Granite Financial Scrvices, Ine. dibia Rapid
Cash; FMMR lovesbments, Inge., d/bf Rapid
Cash; Prime Group, Inc., dib/a Rapid Cash;
Advance Group, Inc., d/bfa Rapid Cash;
Maurice Carroll, individually and d/b/a On
Scene Mediations; W.AM. Remals, LLC
and d/b/a On Seene Mediations; Vilisia
Coleman, and DOES T through X, inclusive,

Injunctive Relief Sought

Defendants,

Plaintiffs, Casandra Hanison, Eugene Yareados, Concepeion Quinting, and Mary
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Dungan, individually and on behalf of all others similarly situated (hereafter “Class

Representatives™) for their Complaint against Defendants and DOES [ thra X, allege and state as

follows:
i
NATURE OF THIS ACTION
1. This 18 a class action to redress the fraud perpetrated on the courts and perhaps

thousands of defendants in the Clark County, Nevada, judicial system through “sewer service,”
the despicable practice by which a process server attests to having served a summons and
complaint upon a defendant when, in fact, the defendant is never scr#’cd and 1$ left ignorant that
his legal rights are being adjudicated. 1t ariscs from thousands of payday loan lawsuits filed in
the Clark County Justice Couris by payday lender Rapid Cash in which Rapid Cash employed
On Scene Mediatioas to fu.i.ﬁl? Rapid Cash’s responsibility under JCRCP 4(a) to serve the
Summons and a copy of the Complaint on each Defendant bortower, On Scene Mediations did
not serve process but exccuted an affidavit of service falsely stating it did serve process, Rapid
Cash then filed the vetarn of service with the Justice Court and obfained default judgmenis
against the unwitiing defendants. Default judgments have been entered o every case at tssue in
this action. Bvery such stefauli judgmentis voud,

2. The Class seeks declaratory relief pursuant (o NRS 30.010 of seq. Sov a
declaration of the rights, status, or oiber legal retations of the parties. They also seok mpanctive
reliel pursuant (o Article 6, Section 6 of the Nevada Constitution, NRE 33.010 ef seq., and
NRCP 65 against Rapid Cuash with respect 1o enforcement of the void default judgments
obtained, as well as equitable remedies, This action also arises under NRS Chapter 604A

against Rapid Cash seeking declavatory and Jnpuuctive relief, punitive damages, prejudgment
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interest, reasonable attorney’s fees, costs, and other legal and equitable relicf, This is an
independent action in equity for fraud upon the court, and legal theories of recovery set forth
below include abuse of process, violations of NRS Chapter 604 A and Chapter 598, negligent

hiring, negligence, and civif conspiracy.

3. Class Representatives make the following allsgations upon information and
belief:
i
PARTIES
4. The Class Representatives are natural persons and are ;‘,un'eni.iy restding in Las

Vegas, Clark County, Nevada.

5. Principal Investments, Ine. d/b/a Rapid Cash s a corporation organized and
existing under and by virtue ol the laws of the Staie of Nevada and may be served with service
of progess upon its resident agent, Fllis & Gordon, A Professional Corporation, at 510 8, Ninth
St., Las Vegas, NV 89101,

6. Granite Financial Services, Inc. d/b/a Rapid Cash is a corporation organized and

existing wider and by virtue of the laws of the State of Nevada and may be served with service

of process upon its resident agent, Eilis & Gordon, A Professional Corporation, at 311 $. Ninth

St., Las Vegas, NV 89101,

FMMR Investments, Inc. (/b/a Rupid Cash is a corporation organized and
existing under and by virtue of the laws ofthe State of Nevada and may be sevved witly service
of process upon ils resident ageni, Ellis & Gordon, A Professional Corporation, at 510 S, Nith

St Las Vegas, NV §9101.

8. Prime Group, Inc. d/b/a Rapid Cash is a corporation organized and existing under
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and by virtue of the laws of the State of Nevada and may be served with service of process upon
its resident agent, Ellis & Gordon, A Professionat Corporation, at 510 8. Ninth S, Las Vegas,
NV 89101,

9. Advance Group. Inc. d/b/a Rapid Cash is a corporation organized and existing
under and by virlog of the laws of the State of Nevada and may be served with service of process
upon its resident agent, Ellis & Gordon, A Professional Corporation, at 510 8. Niuth St., Las
Yegas, NV 89101,

10.  The Rapid Cash Defendants' are carrently doing business at fourieen (14)
Jocations in Clark County, Mevada. |

11, Mauvice Canrolf, individually and d/b/a On Scene Mediations,? is an individual
and resident of Clark County, and may be served with process at his residence in Clavk County,
Nevada.

12, W.AM. Rentals, LLC and d/b/a On Scene Mediations (“On Scene Mediations™)
is a hmited liability company organized and existing onder and by virtue of the laws of the State
of Nevada, and may be served with process by service of process upon its resident agent,
Mawrice Ca\n‘oih located at 1000 N. Green Valley Plowy, #440-303, Henderson, NV 84074,

13 Vilisia Coleman is an individoal and resident of Clark Coumy, Nevada, and may

be served with process at her residence in Clark County, Mevada, Vilisia Coleman was

' The Rapid Cash Defendants: Principal Investments, Inc. dfb/a Rapid Cash; Granite
Financial Services, Ine. d/b/a Rapid Cashy FMMR Investments, Ine., d/b/a Rapid Cash; Prime
Gronp, Ine., dfbfa Rapid Cash; and Advance Group, Inc., dfbva Raptd Cash will collectively be
referred to herew throughout as “Rapid Cash.”

! Maurice Carvoll, individuatly and d/b/a On Scene Mediations, and W.AM. Rentals,
LLC and d/bfa On Scene Mediations, wilt coliectively be referred to heveln throughoul as
“CarrotVOn Seene Medsations™ or *On Scene Mediations.”

Paged of 25
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employed by Carroll/On Scene Mediations, claimed to have served process upon some members
of the Class when she did not do so, and signed false Affidavits of Service which were provided
to Rapid Cash.

14, All of the acts or failures to act alleged herein were duly performed by and are
attributable to Defendants acting by and through their agenis and employees. Said acts and
failares 1o act were within the scope of said agency and/or employment, and Defendants ratified

said acts and omissions.

15, Pursuant to NRCP 10(a) and Nurenberper Hercules-Werke GMHB v. Virostek.
107 Nev. 873, 822 P.2d 1100 (1991), the identity of Defendants designated as DOEs | through X
are wiknown at the present time; however, it 18 alleged and believed ihese Defendants were
involved in the initiation, zzi)provui, support, or execution of the wrongful acts upon which this
Hgation is premised, or of similar-actions direcied against the Class abont which the Class is
preseatly waware. As the specific identities of these parties are reveated through the course of
discavery, the DOE appelfation will be replaced to identify these parties by their true names and
capacities.

HEL

GENERAL FACTUAL ALLEGATIONS -
PLAINTIFE CLASS REPRESENTATIVES

A Casmudra Hyvrison

16, Owor abond March 19, 2009, Rapid Cash made payday loang in the amounts-of
$582.00 and $400.00, to Casandra Harrison pursuant to wiitien loan agreements.

17 Rapid Casb filed a complaint against Ms. Harvison in Justice Couort, Las Vegas
Tovnship, Clark County, Nevada, on or about July 21, 2009, for defanlting on the loans.

18, The Affidavit of Sexvice for the Sumumons and Complaint purportedly served on

Page S of 25
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Ms. Harrison was signed by 2 “T. Smith,” notarized by Maurice Carroll, and affiemed that
service was both received and made by personal service on Ms. Harrison on the same day,
August 8, 2009.

19. Not only was Ms. Harvison not served on August 8, 2009, she was not served at
any other time by On Scene Mediations or any other server of process in connection with the
Complaint.

20, Rapid Cash oblained a defautt judgment against Ms. Harrison on October 26,
2009,

21. Ms. Harrison did not know that she had been sued by Rapid Cash uniil she was

garnished for the void default judgment, which garmishments caused her bank account to be

overdrawn.
B. Eugene Varcados

22 1a 2008, Rapid Cash made a series of payday loans io Mr. Varcados pursuant to
written loan agreements,

23, Rapid Cash filed a complaint against Mr. Varcados in Justice Court, Las Vegas
Township, Clark County, Nevada, on or about Octoher 10, 2008, for defauliing on ihe loans.

29, The Affidavit of Serviee for the Summons and Complaint pusportedly served on
Mr, Varcados was served by an On Scene Mediations process server, notarized by Lizaie
Hatcher, and affirmed that process was both recetved and served personally on Mr. Varcados on
the same day, March 4, 2009,

25, Notouly was Mr, Varcados not served on March 4, 2009, he was oot served at
any other time by On Scene Mediations or any other server of process in connection with the

Complaint.

Page 6 of 25
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26.  Rapid Cash obtained a default judgment against Mr. Varcados on December 17,
2009.

27, Mr Varcados did not learn of the Rapid Cash lawsuit against hiva until his wages
began being garished by Rapid Cash.
C. Concepeion Quintine

28, On orabout May 20, 2006, Rapid Cash made a payday loan in the amount of
$500.00 to Ms. Quintino pursuant (o 4 written loan agreement.

29, Rapid Cash filed a complaint against Ms. Quintine in Justice Couwrt, Las Vegas
Township, Clark County, Nevada, on or about Octaber 6, 2008, for defaulting on the loaa.

30.  The Affidavit of Service for the Summons and Complaint purportedly served on
Ms. Harrison was signed by a *C. Mack,” aotarized by Maurice Carroll, and atfirmed that
process was both received and served personally on Ms. Quintino on the same day, November
14, 2008.

31, Not only was Ms. Quinting not served on November 14, 2008, she was not
served at any other time by On Scene Mediations or any other server of process in connection
with the Complaint.

32, Rapid Cash obtained a default judgment against Ms. Quinting on August 19,

33, M Quiatino did pot learn of the Rapid Cash lawsuit against her untid her
paycheek was garnished.
B, Mary Dungan

34, Onorabout spring, 2009, Rapid Cash made a payday loan in the amount of

$600.00 to Mary Dungan pursuant to g writien loan agreement.

Page 7 of 25
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35.  Rapid Cash fled a complaint against Ms. Dungan in Justice Court, Las Vegas
Township, Clark County, Nevada, on or RbOl.lt July 17, 2009, for defaulting on the loan.

36, The Affidavit of Service for the Summons and Coraplaint purportedly served on
Ms. Dungan was signed by a *J. Rivera,” notarized by Maurice Carroll, and affirmed that
service wys both received and made by personal service on Ms. Dungan on the same day, Joly
31, 2009,

37, Notonly was Ms. Dungan not served on July 31, 2009, she was not served af any
other time by On Scene Mediations or any other server of process in comnection with the
Complaint. |

38.  Rapid Cash obtained & defanlt jodgment against Ms. Dungan on Ocigber, 16,
2009.

39, Ms. Dungan did not know that she had been sued by Rapid Cash until hier wages
were gamished.

v,
GENERAL FACTUAL ALLEGATIONS ~ DEFENDANTS

40, In late 2003, the Nevada Private Investigators Licensing Board, charged by taw
with Heensing process servers, iséued Maurics Carroll individually and d/b/a On Seene
Mediations a $2,500 citation for serving «unmons/complaints without a license, The Board
ordered Carroll to stop doing business. Hs did not do so.

4. Oune of Maurice Carroll’s principal assistants, who signed wany of the false
affidavits of service provided to and filed by Rapid Cash, was Delendand, Vilisia Coleman, who
durtng her employment, was g convicted felon.

A2, On information and belief, the Las Vegas Meiropolitan Police Department

Page 8 of 25
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(“Metra”) has taken calls from people who complained that they were never served with process
from as early as 2004 and claimed that Maurice Caroll’s company never served them the
reguired court papers, and defanit judgments were taken.

43, During 2004-2010, On Scene Mediations served as Rapid Cash’s agent to fulfill
Rapid Cash’s vesponsibility vnder JCRCP 4(a) to serve the Summons and a copy of the
Complaint on cach defendant borrower.

44,  Rapid Cash, by and through its employee and/or agent, On Scene Mediations,
practiced “sewer service,” an egregious frand againgt the Class ( dcﬁngd betow) and the Justice
Courts of Clark County, Nevada whereby Rapid Cash failed to provide proper legal notification
to hundreds if not thousands of southern Nevadans facing Rapid Cash’s payday loan lawsuits.

45, Lack of service deprived the Clags of due process of faw (Due Process Clause of

Nev. Art, 1, Sec. 8), resuliing in hundreds if not thousands of void default judgments being

entered without the opportunity to respond or defend. The cutcome was that Rapid Cash
obtained hundreds if not thousands of void defnlt judgments and garnishments.

46.  Rapid Cash filed 1,760 cases in 2004, 3,009 cases inn 2005, 2,020 cases in 2006,
2.886 cases i 2007, 3,162 cases in 2008, and 3,826 cases in 2009, and typically employed Ou
Scene Mediations 1o serve process.

47, The affidaviss of serviee of provess submitted in support of those flings reflect
an nnosually high percentage of personal service of process parportedly completed the same day
that On Scepe Mediations received ihe summons, a highly dubious and suspicious achievement.

8. Somctime after Janvary, 2009, when civil cases began being assigned to only two
Justices of the Peace iy Clark County, Nevada, Lag Vegas Township, the Court moticed this

unusual pattern, and the Court made counsel for Rapid Cagh aware of the suspicious nature of

Page 9 of 25
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such representations,

49 Thus, Rapid Cash was on actual notice of or was willfully blind to aud recklessly
disregarded this pattern, and continued to file such atfidavits of service.

50.  Another pattern becomes evident from Rapid Cash’s Justice Courl practices:
when a Rapid Cash defendant would move to set aside a defanll judgmient on the basis of lack of
service, the Rapid Cash attorney---presumably with the express consent of hisfher client, Rapid
Cash, and in any event an act done on behalf of Rapid Cash for which Rapid Cash is responsible
and charged with knowledge--~would stipulate to set the default jndgment aside instead of
having the process server come in and festify at an evidentiary hearing, suppressing discovery of
the fraud, This pattern points to guilty knowledge by Rapid Cash that it was {iling falsified
atfidavits of service,

1. Onipformation and belief, Sergio Pinto, employed to serve process by Mawrice

Camroll/On Scene Mediations,

7

admitted to Metro that he was told by “the ladies in the office™ to
falsify affidaviis of service, claiming that he made service of process (o individuals, but had not
done so.

52. On information and belief, Sergio Pinto 1old Metro that Maorice Carrell also
divected him to falsify affidavits of servics.

33, Oninformation and behicl, Niskyta Lonsoria, ermployed 10 serve process by
Mawice Carrell/On Scene Mediations, admitted to Metro that she signed affidaviis of service a
the direction of Maurice Carroll without ever having gone ouwi (0 perform (he services, in effect
falsifying Affdavits.

34. On mformation and belief, Maurice Carroll admitied to Melvo thal he had

falsified affidavils of service, but clatmed that his office manager, Vilisia Coleman, told him the

Page 10 of 25
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documents bad been served while he was ont of town.

55, In August, 2010, Maurice Carroll and Vilisia Coleman were both criminally
indicted.

56.  Coleman’s criminal defense attorney, meanwhile, has staied the Qn Scene
Mediations sewer service policy was in place at Carroll’s direction s the time she was hired.

57. Accordingly, at all times relevant herein, Rapid Cash knew or was on
constructive notice that Maurice Carroll and On Scene Mediations were not operaling 4 licensed
Process Serving company.

58 Atall times relevant herein, Rapid Cash knew, or was willfully blind to and
recklessly disregarded, or was on constructive notice that On Scene Mediations was providing
false atfidavits of service to Rapid Cash, which Rapid Cash nevertheless proceeded to file in the
lustice Cowts of Clark County, Nevada.

59, Rapid Cash, as the plaintiff in actions it filed in the Justice Courts of Clark
County, Nevada, was responsible for the service of the summons and complaint to each
defendant it sued. JCRCP Ha); ICRCP 4(0)(5).

60.  Rapid Casb did not properly serve members of the Class. Instead, Rapid Cash
emploved On Scene Medistions, which it knew or should have knowit'was not a licensed
process server, and which provided to Rapid Cash false affidavits of service claiming to have
compleied service of process onihe Class. The alfidavits were sworn under penalty of perjury
and notarized, and fled by Rapid Cash.

61, Decause those affidavits were not supporied by proper service, the defaundt
judgments obtained are void. Gasseil v, Snappy Car Rewral, 111 Nev. 1416, 906 P.2d 258

(1995),

Page 11 of 23
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62, Failure to provide notive of legal procoedings undermines the foundation of the
legal system. Due to repeated and persistently falsified aflidavits of service, victims wexe not
notified of pending suits against them and therefore were deprived of due process of faw., Nev.
Art. 1, Sec. §.

63.  Asadirect result, Rapid Cash won void default judgments.

64.  Rapid Casl’s act of obtaining defanit judgments based on false affidavits of
service have a selfvevident and serious bat generic impact upon each member of the Clasy
regardiess ol individual circumstance. These impacts inchude but are not himited to: 1)
deprivation of due process of law, a fundamental, Constitutional righi; 2) suftering of a defanit
Judgment in a falsely and fraudulently inflated amount in that the judpment includes the cost of
service of process which was never made; and 3) lost opportunity o negotiate or xepay a debt
without credit-damaging or public consequences.

65, Rapid Cash is entively responsible for the acts of its emplovee andfor agent, On
Seene Medintions, uwnder common law respondeat superior and/or as its agent. Altenatively,
Rapid Cashi is entirely responsible for the acts of On “mum Mediati ons i that i either
intentionally or negligently hired an unlicensed process server, and then sither intentionally ov
negligently fatled fo supervise and refained the nulicensed process server, Alernatively, Rapid
Cash ts entirely responsible for the acts of On Scene Mediations i that Rapid Cash knew, ar
was wiltfully blind to and recklessly digregarded, or should have known, and/or was on actaal or
consirnctive notice that On Scene Mediations was wnlicensed and allegedly served an
anpossibly high number of peaple on a given day, or even at one given time, by s single process
server, and also that On Scene Mediations claimed to have successfully served process on the

samne day that it was received in a very high sumber of cases, and thus Rapid Cash routingly
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filed falsified returns of service of process against the Class, resulting in void defanlt judgments
against the Class.
V.
CLASS ACTION ALLEGATIONS

66, ‘This is a uniquely local class action on behalf of the victims of defendants’ sewer
service that resulied in Rapid Cash obtaining default judgments against its customers in the
Tustice Courts in Clark County, Nevada. The perpetration of this frand in the Justice Coutls of
Clark County, Nevada, makes this an intrastate controversy against & handful of distinctly local
defendants whose practices have deprived Rapid Cash customers oftﬁeir rights under Nevada’s
laws, court rules, and Constitution.

67.  The Class Representatives bring this action individually and on behalf of all
others similarly situated pursuant to NRCP 23(x) and NRCP 23(b)(1). (b}(2), or (b)(3), and that
Class consists of:

Customers of Rapid Cash offices in Clark County, Nevada, against whom

Rapid Cash ebtained default judgments in the Justice Courts of Chark

County, Nevada, and for whick the only evidence that the defondant

recaived service of process of Rapid Cash’s lawsuit vas gn affidavit signed

by a vepresentative of On Scene Mediations,

68, Numerosity. Membership in the Class is so namerons as to make joinder of all
Class members imp.racticabh Duoring the tme period applicable & the Class, upon information
and belief, there were thousands of default judgments oblained by Rapid Cash evoploying On
Scens Mediations to serve process. Rapid Casl flled 1,760 cases in 2004, 3,009 cases in 2008,
2,020 cases in 2006, 2,886 cases in 2007, 3,162 cages in 2008, and 3,826 cases in 2009, and

typically employed On Scene Mediations to serve prooess. On information and belief, bundreds

i uot thousands of defendants were pever served, and void default judgments were obtained as a
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result of this sewer service, The disposition of the Class’s claims in a class action will obviate
the need for repeated individual adjudications of the same issues.

69, Commonality. There are questions of law or fact common 10 all members of the
Class that control this fitigation and which predominate over any individual issues. The
comunon questions of law or fact inclnde, but are not Hmited to, the following: {a) whether
Rapid Cash obfained void default judgmenis based on false affidavits of service in cases too
numerous 1o join together; (b) whether Rapid Cash is respousible for the acts of its cnaployee
and/or agent On Scene Mediations; (¢) whether, in hiring and supervising its employee and/or
agent On Scene Mediations to fulfill s JCRCP 4(a) respousibility to Scw_c process, Rapid Cash
engaged in a frand upon the Cowt; {(d) whether, in hiring and supervising its employee andior
ageid On Scene Mediations to fulfill its JCRCP 4(a) respousibility to serve process, Rapid Cash
engaged in abuse of proeess; (e} whether, in hiring and supervising its employee and/or agent On
Seene Mediations to.fulfill its JCRCP 4(a) responsibility 1o serve proeess, Rapid Cash was
negligent; {(f) whether, in biring and supervising iis employes and/or agent On Seene Mediations
to fulfill its JCRCP 4(1) responsibilily to serve process, Rapid Cash engaged in a civil
conspiracy; {g) whether in hiring and supervising its employee and/or agent, On Scene
Mediations, o fulfil its JCRCP 4(a) responsibility to serve process, Rapid Cash violated NRE
GOAAA1S in failing 1o collect a debt in a "fair and lawiud manzery” (f) whether, at some point
during its employment of On Scene Mediations, Rapid Cash hecame aware of or was willfaliy
blind to and reckivssly disregarded the (et that Rapid Cash was {iling false teturns of service in
it3 lawsuits against the Clasg such that it might be gespounsible for punitive damages; and ()
whether the Class has a remexly for Defondanis’ actions as described and. if 80, the nature of that

remedy.
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70, Typicality. The claims of the Class Representatives are typical of the claims of

the Class in that cach seeks the same remedies and reliel upon the same legal theories and

operable facts, and the Clags Representatives have no interest adverse to the interests of the

pther members of the Class.

71, Adeguacy of Representation. The Class Representatives and experienced Class

Counsel will fairly and adequately protect the interests of the Class.

7. Supeniority. A class action i3 superior to other methods for the fair and efficient
adjudication of this controversy because, infer alia: (8} the prosecution of separate actions would
create a visk of incongsistent or varying adjudications: (b) Rapid Cash has acted on grounds
generally applicable o the Class, aud has commnitied the same unlawful acts against ihe Class;

{c) the complexity of the issnes involved, the size of the individoal Class member's claims, and

the himited resouvress of the Class members would clearty make it lmpracticable for all

individual members of the Class to individually seek legal redress for the actions of Rapid Cash;

{«f) this action would facilitate an orderty and expeditious resotution of the Class' claims, and
will foster economies of tme, effort, and expense: () when'the Court has adjudicated whether
Rapid Cash s liable, then the claims of all Class members may be determined by the Court; and

{f) this action presents no difficulty that wonld impede its maintenance by the Court as a class

action and is the best available means by shich the Class Representatives and all Class members

may seek redress tor the harm caused by Rapid Casly
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V1.
INDEPENDENT ACTION IN EQUITY FOR FRAUD UPON THE COURYT
(All Defendants)

73.  Class Representatives incorporate all prior paragraphs as though fully set forth
herein.

74, Rule 60(b) provides that the Rule “does not Jimit the power of a cowrt 1o enfertain
an independent action . . . for frand upon the cowrt.”

75, Rapid Cash’s judgments against the Class ought not, in equity and good
conscience, be enforced. |

76, Each member of the Class bas the same good delense to each judgment in that
cach judgment is void for lack of proper service.

77.  Fraud, accident, or mistake ou the part of Defendants prevented the Class from
obiaining the benefit of his/her defense as Rapid Cash misrepresented 1o the Courl that service
was conipleted by [ilmg false affidavits. This nusrepresentation led the Courl in sach instance
io believe that each member of the Class was aware of the Rapid Cash complaint and chose not
to oppose the complaind. This frand kept each member of ihe Class away from the cowrt and
deprived the Class of the opporianity o voice opposition to the complaint and/or the amonnts
Rapid Cash was requesting.

8. There s no fauli or negligence on the part of the Class because the Class was not
served with process. When Class members were aler garnished, many unsophisticated Class
mernbers natorally assumed that Rapid Cash had acied Jegally because, after afl, the Court had

granted i jodgment.
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79, Without the relief afforded by this independent action, Class Representatives and
the Class have no adequate remedy at taw.,
80.  Toremedy the Defendants’ fraud upon the Court, Class Representatives and the

Class are eatitfed to equitable relief including but nof limited to the setting aside of the default

Judgments secured against them by Rapid Cash.

81.  Class Representalives and the Class have besn required to obtain the services of
counsel to prosecute this action and are entitled to an award of atlorneys fees and costs of suit
therefor.

ViE

ABUSE OF PROCESS
(Al Defendants)

82.  Class Representatives incorporate all prior paragraphs as though fully set forth
herein,

83. When initiating a lawsuit in Nevada, Rapid Cash is subject to the laws and nules
of the State of Nevada. By utilizing On Scene Mediations 1o undestake a legal process against
(lass Representatives and the Class primarily 1o accomplish a purpose for which i was not
designed, Defendants have committed abuse of process.

84,  Defendants had the ulterior motive of depriving Rapid Cash’s customers of e
process of aw or otherwise depriving them of rights and defenses by utitinivg aflidavits of
service that were known 1o be - or which a reasonable person would have known to be - false
and ri}"a.ud.ulieﬁ'i.

Defendants’ actions were willfu] in the use offihe process, and not proper in the
[y 5 p

jos)
e

regolar conduct of the procecding, See Childs v, Selznick, 2009 Nev, LEXIS §7, 3 (Nev. Sept.

28, 2009) (citations omitted), as evidenced, infer aliv, by the facts that; 1) On Scene Mediations,
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wiih the actual or constractive knowledge of Rapid Cash, was knowingly operating as an
unlicensed server; and 2) On Scene Mediations and its employees knew, and Rapid Cash knew
or should have known, that the affidavits they were submiiting and f{iling were false and
fraudulent,

86.  Thercfore, Defendants abused the legal process to the detriment of the Class,
entithing the Class to equitable andfor legal relief, including compensatory damages.

87.  Class Repregentatives and the Class have been required 10 obtain the services of
counse! to prosecute this action and are entitled to an award of attoreys fees and costs of suit
therefor.

Vit

NEGLIGENT HIRING/SUPERVISION/RETENTION
(Rapid Cash)

88.  Class Representatives incorporate all prior paragraphs as though fully set forth
fierein.

89, To fulfill its JCRCP 4 responsibility for service of the snmmons and complaint,
Rapid Cash employed On Scene Mediations, who served as 1ts agent.

90, As avesult of this agency relationship, Rapid Cash is Habie for any and all hawm,

B

damage, and injnry vesplitng from On Scons Mediations™ conduct.

S
2
P

Rapid Cash was wnler 2 general duty to conduct & reasonable background check
or other reasonable nvestigation into On Scene Medialion’s fitmess for use as Rapid Cagh’s
PIOCESS SEXVeT,

92.  Rapid Cash was required to anticipate negligent or tortions behavior by On Scene
Mediations because Rapid Cash either knew, or in the exercise of reagonable care might have

ascerfained, that On Scene Mediations was not properly qualified (o undertake the work,

Page 18 of 25

000019

000019

000019



020000

2]

€3

(¥ <Y

6

Rapid Cash knew or should have known of On Scene Mediations’ propensity for the conduct
that caused injury to the Class because, inter alia:

a) Rapid Cash began using On Scene Mediations after On Scene Mediations wasy

cited in 2003 for not being licensed;

b) On Scene Mediations gave Rapid Cash returns of service which were highly

suspicious 1o any hounest and responsible person who cared to look. On Sceuns
Mediations provided Rapid Cash many false affidavits of service showing
suceesstul service made on the same day the Sunumons wus received, and all
achieving personal direct service on the Defendant, a liighiy dubious and
suspicious achicvement, Rapid Cash knew, or should have knosen, that such
service is noi possible and therefore Rapid Cash knew, or should have known,
that On Seene Mediations was negligent, or engaged in other wrongfuf conduct,
in comptleting the assignment Rapid Cash hired it to do.

93.  On Scene Mediations acted as employee andfor agent for Rapid Cash when
effecting service of process. Therefore, Rapid Cash is respousible for On Scene Mediations’
tortions conduct in making false affidavits of service and in denying members of the Class the
basic right of due provess of law,

94, Rapid Cash’s negligent huing, supsrvision, and/or refention of On Scene
Mediations has cansed Class Represematives and the Class 1o sufler damages in excess of e
thonsand dollars.

95, Class Representatives and the Class have been required to obtain the services of
counsel to prosecute this action and are entitled to an award of attorneys fees and costs of suit

therefor.
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NEGLIGENCE
(All Defendanty)

96.  Process servers and others tasked with the. obligation to serve pracess owe a duty
of due care to the persons upon whom service is to be effectuated.

97.  Both Rapid Cash (under ICRCP4) and Manrice Carroll/On Scene
Mediations/Vilisia Coleman (as Rapid Cash’s hired process server) had a duty of care to ensure
that members of the Class were properly served, Both Rapid Cash and Maorice Carroll/On
Scene Mediations/Vilisia Coleman breached that duty and failed to exercise due care when
Maurice Carroll/On Scene Mediations/Vilisia Coleman, acting as an agent of Rapid Cash, did
not property serve the Class; Rapid Cash forther breached its duty and failed to exercise due care
when it failed to enswre that Mawdee Carroll/On Scene Mediations/Vilisia Coleman was
ficensed, that Maurice Carroll/On Scene Mediations/Vilisia Coleman properly served
defendants, and after receiving numerous affidavits which showed Maurice Carroll/On Scene
Mediations/Vilisia Coleman could not have personally served defendants as quickly as claimed,
Rapid Casl continued using Maurice Carroll/On Scene Mediations/Vilisia Coleman.

98.  Defendants’ negligenee has direetly and proximately caused Class
RKepresentatives aud the Class o suffer damages In an amount in excess of ten thousand dollars
and reguire the services of counsel 1o prosecute this setion. As a resull, they are entitled to

equitable relief, acteal and compensatory damages, altorneys feos, and costs of sult.
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CIVIL CONSPIRACY
(All Defendants)

99.  Class Representatives incorporate all prior paragraphs as though fully set forth
herein.

100.  Delendants and each of them conspived with one another with the intention of
causing debtors (all Class members) to default when sued, by deliberaiely failing to serve them.
This act deprived members of the Class of their right to due process of law (Due Process Clause
of Nev. Art. 1, Section 8). The result of this conspiracy was that Rapid Cash obtained void
default judgments in violation of court rules and due process-of law, and further i amounts that
included costs of service that was never made and which included amounts the Class lost the
opporiunity to compromise.

101, Defendants agreed to deprive mewbers of the Class the opportunity to oppose the
complaints against them in vicktion of court rules, public policy, and the Due Process Clause of
Nev. Art. 1, Section 8, resulting in void defautl judgments tor Rapid Cash to 1he damage of the
Class.

102, The conspiracy damaged membaers of the Class because default judguents were
entered agatnst theny without due process of law and included costs of service that was never
made; as notice is fundamental o due process, danage, even i nominal, is inherent in being
deprived of a fundamengal right.

133, This conspiracy has divectly and proximately caused Clags Representatives and
the Class to suffer frauchlent defaudt judgments sgainst them, suffer damages in an amoant in

excess of ten thonsand dollars, and require the services of counsel to prosecute this action. Asa
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result, they ave entitled to equitable relief, actual and compensatory damages, altorneys fees, and
costs:of suit.

104, Defendants’ actions were fraudulent, intentional, and/or malicious, and Class
Representatives and the Class ave also entitled to punitive damages in an amount 1o be
determined at trial,

X1

VIOLATION OF NRS CHAPTER 6044
{Rapid Cash)

105, Class Represeniatives incorporate all prior pavagraphs-as though fully set forth
herein.

106, Rapid Cash is licensed, operates, and is subject to the provisions of NRS Chapter
0044,

107, NRS 604A.415(1) provides: “If a customer defhaadis on a Joan, the licenses may
collect the debt owed to the licenses only in a professional, fair and lawfud manner,”

108, Rapid Cash viclated NRS 604A.415(1) when in colecting the debt owed by a

eustomer who had defaulted, it faled o act in a fair and lawful mauner in that it {) hivad On

-Scene Mediations to fulfill its responsibility to serve summons and complaint on the Class when

it knew oy should have known that On Seene Mediations was unlicensed, (b) contineed
employ and fajled 1o snpervise On Scene Mediations to fulfill ifs responsibitity to serve
sunsnous and complaint ou the Class after i knew or should have known On Scene Medigtions
was falsifying returns of service, (¢) obtained void defaalt judgments based on tnvalid service of
process; and {d) failed o volnntarily set aside all void defaolt jndgments obtained against the

Class once it learned of On Seene Mediations® pattern of conduct.
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109.  Rapid Cash’s violations o NRS 604 A.415(1) entitle Class Representatives and
the Class to recover damages under NRS 6044A.930.

£10.  Rapid Cash’s conduct was intentional, willful, fiaudulent and/or malicious and
Rapid Cash is therefore liable for ponitive or exeraplary damages in an amount sufficient to
punish Rapid Cash and fo deter others from like conduct, under NRS 604A930(1).

111, For willful violation of the provisions of NRS Chapter 6044, Rapid Cash’s loans
are void and Rapid Cash 15 not entitled to collect, receive or retain any principal, interest or
other charges or fees with respect to the loans as provided in NRS 604A.900(1).

112, Class Representatives and the Clags are further entitled to attorney’s fees and
costs of suit pursuant to NRS 604A.930.

XIL

VIOLATION OF KRS CHAPTER 598
(Al Defendants)

113, Class Representatives incorporate all prior paragraphs as thoogh fully set forth
herein.

114, NRS Chapter 598 imposes obligations upon anvone “in the course of bis or her
business or ocoupation.” NRS 398.0915 &1 seq.

115, Rapid Cash, by and through its emplovee or agent, On Scene Medigtions,
Knowingly made a false representation i a stansaction in violation of RS 398.0915(13) wheu
it falsely represented to the Court that proper service of process had been made apon the Class.

116, On Scene Mediations violated NRS 598.0923(1) when, tu the course of s

business or ocoupation, it conducted the business or occupation without all required siate,
! } [

county, or oity leenses in violation of NRS 598.0923(1).
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117.  Such violations have legally and actually cansed the Class Representatives and

the Class to suffer damages, and they are entitled to an award of damages, plus attorney’s fees

and costs pursuant to NRS 41,600(3).
XYL
JURY TRIAL DEMAND
Class Representatives demand 4 (rial by jury as to all issues triable to g jury.
XiV.
PRAYER FOR RELIOY

WHEREFORE, the Clags Representatives, individually and on behalf of all persons
similarly sitnated, pray for judgment against Defendants, jointly and severaily, on the aforesaid
causes of action, for:

o An Orderunder NRCP 23 ihat Rapid Cash immediately cease any and all form of
conmnunicalion wi'lh the Class to preserve the remedies available to the Class, the infegrity of
the Class, and to profeet the Class from vadue influence of Rapid Cash;

2. Aninjunction that Rapid Cash vacate and sel aside all void defanlt judgments
enterd agatvst the Class and, further, as a sanction for fraud upon the Court, that Rapid Cash
dismiss all cases filed against the Class with prejudice;

3. All equiisble relief that arises from or is implied ¥y the facts, whetber or not
specifically requested, ineluding but not Hwited (o disgorgement or restitation of or imposition
of a construetive trust on afl funds collected under void default judgments against the Class, and
a declaration of the rights of the parties,

4. Compensatory damages, as well as vestitution of all costs of service paid by a Class

member where service of process was not made;
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5. Punitive damages in an amount sufficient to punish Defendanis and to deter others
from like conduct in an amount to be determined ai trial;

6. For violation of the provisions of NRS Chapter 604 A, pursuant to NRS
6044.900(1), a declaration that all of Rapid Cash’s written loan contracts with the Class are
void and that Rapid Cash is not entitled to collect, receive or retain any principal, ioterest or
other charges or fees with respect to the loans, and an injuaction against collection of same;

7. Attorney’s fees;

8.  Prejudgment interest;

9. Costs of suit; and

10.  Any such other and further relief as the Court deems just and equitable.

DATED this "¢ day of Septemiber, 2010.
Respectiully Submitied by:
LEGAL AID CENTER OF

SOUTHERN NEVADA, 1N(L‘;/

- 5 .
S ¢ ! & .
¢ 5 ) 9‘( N

& &

L ¥
Ry: (it L
Dan L. Wulg, Esq. (55573
Venlein Considine, B (11544)
800 South Eighth Strest
Las Vegas, Nevada 89101

J. Randall Jones, Esq. (1927}

Jennifer C. Dorsey, Eaq. (6456)

KEMP, JONES & COULTHARD, LLP
3800 Howard Hughes Py, 17" Floor

Las Vegns, Nevada 89169

Attorneys for Class Representatives/Putative
Class Counsel
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SOLA _

DAN L. WULZ, ESQ,

Nevada Bar No. 5557

LEGAL AID CENTER OF SOUTHERN NEVADA, INC,
800 South Eighth Street

Las Vegas, Nevada 89101

Telephone: {702) 386-1070 ext. 106

Facsimile: (702) 388-1642

dwulz{@lacsn.org

DISTRICT COURT
CLARK COUNTY, NEVADA
Casandra Harrigson; Bugene Varcados;
Coneepeion Quintine; and Mary Dungan,
individuaily and on behalf of al persons

similarly sitvated,

CASENO.:
DEPT .

Plaintiff/Petitioner,

V.

Principal Tnvestments, Inc, d/b/a Rapid Cashy;
Granite Financial Services, Inc. dfb/a Rapid
Cash; FMMR. [nvestments, Inc., d/b/a Rapid
Cash; Prime Group, Inc., d/b/a Rapid Cash;
Advance Group, Inc., d/b/a Rapid Cash;
Maurice Carroll, individually and dfb/a
On Scene Mediations: W.AM, Remsals,
L1.C and d/b/a On Scene Mediations;
Vilisia Coleman and DOES T through

X, inclusive,

STATEMENT OF LEGAL AID
REPRESENTATION (PURSUANT
TO NRS 12.61%)
Defendant/Respondent.

T M M 1™ et Nt st St N S Sl s S e St " St N e SNt N

Sy . NN T g st . . .
Party Filing Statement: AN Plaintift/Petitioner 1 Defendant/Respondent

STATEMENT

{asandva Harnsow: Eugene Yarcados: Concepcion Quintine and Mary Dungai, have r]uahﬁw
and been accepied for placement as a Pro Bone client or as a divect client of LEG
CENTER OF SOUTHERN NEVADA. INCG., & nonprofit organization providing free |
assistance 1o indigents, and is enfitled to pursue or defend - this setion without COBis, mdudmg
filing fees and [ees for seavice of writ, process, pleading or paper withow charge, as st forth in
MRS 12015,

Y

.. Cayps, = £ o
E}ﬁ{ed‘ \\.\-} & 8 i s ZO}{\P. ~,\~"°" {

DAN L, WHLZE LSO, L R
Printed Name of Legal Al Center of Southern Nevada Sigvatare of Legal l‘m! Center of Southern Nevada

Progarer Preparer
Nevada Bar No._ 3557

Subrnitied by:

LEGAL AN CENTER OF
SOUTHERN NEVADA, INC,
800 S. Eighth Street

Las Vegas, Nevada 89101
Telephone: (702) 3861070
Facsimile: (702) 388-1642
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CIVIL COVER SHEET
Clark County, Nevada
Case No,

(3ssigned by Clerk's (ifiey)

A-10-624982-B

X1

1, Party Information

Plaintiif: Casandra Hanison; Eugene Varcados; Concepeion
Quintine; and Mary Dungan, individually and on behalf ofal}

-persons-similarly situated,

Auomey: Dan L. Walz, Nev, Bar 85537, Legal Aid Center of
Southem Nevada, 500 8. Eighth Street, Los Vegas, NV 89101 (202)

386-1070

inclusive,

Detendant: Principal Investments, Tnc. d/b/a Rapid Casb;
Creanite Financial Services; Inc. d/b/a Rapid Cash; FMMR
Investments, Inc,, d/b/a Rapid Cash; Prime Group, Inc.,
d/b/a Rapid Cash; Advance Group, Ine., d/b/a Rapid Cash;
Maurice Carroll, individoally and dfb/a On Scene
Mediations; W.AM. Remtals, 1LC and d/b/a On Scene
Mediations; Vilisia Coleman, and DOES 1 through X,

AReriey (marciaddress/phone):

IL Natore of Controversy (Please check applicable bold category and

applicable subcatepory, if appropriate)

{3 Arbityation Requestcd

Civil Cases

Real Property

] LandtordrPemunt

3 Cadnwiut Detaines
{1 Title to Property

I-] Foreclosese

Ei Liens

£ Quist Yitke

{1 Specific Performance
[} Condemnation/Crainent Nomain
[T} Other Read Property

[ Pantition

[} Plaonisg/Zouing

Negligenoe
[ Negligence - Auto
[7] Negtigonke - Madioni Dental

{7 Neghgence - Premises Liabifity
{Stip/¥aih

] Neghigence - Other

(3 Produet Linbitity

[ Product Liability:Moior Vehici
] Other TonsfProduct Liability

['] Intentionsl Misconduci

] Tors/Defamation (LibelSlander)
(] Inierlere with Conivaci Rights

] Employment Torts (Wroagful terminasion}
{77 Other Torts

] Anii-teust

[} Fraud/Misrepresunintion
73 Insurance

] Lepat Tort

[ Untsiv Compatitien

Probaie

Other Civil Piting Types

Estimated Estate Valwer |

] Sumsmry Administration
{71 Generst Administeation
Tlspeniat Administration
[} Set Asine Bstates
{3 Trust/Conservatorstips
3 Individual Trustes
{7} Corporate Trastes
) Ofhur Protste

1 Construetion Defect
[ Chapter 40
1 General
7] Breact of Conéracs
1 Buiidicg & Constosetion
tsueaned Carvier
Cacameesial Justranen
Othee ContrastsAcelindgmani
Collection of Acticus
1 Emplovesent Contract
U1 Gunaotes
T Sale Comrect
[ toitorm Commercinl Code
71 Civit Petition for Judivial Review
[71 Poreciosie Madiation
(3 Other Adauistraiive Lase
[ Dsepactment of Motor Velicles
[ Worker’s Comnensativi Appeal

H
j—

tnd

] Appeat from Lower Court fobo check
applicuble civil case hax}

{3 Fransier om Justice Connt
L Rustice Court Civil Appest

7] vl Wit

773 Oier Sposial Proceading

[} Other Civil Filing

1 Compromise of Miner's Claim
] Conversion of Property

7] Damage W Property

-] Bmployment Seeurity

[ Brforcesent of fudgment

[ Poresgn Judgment - Civil

{3 Other Parsonai Property

{3 Reunvery of Proparty

T3 Sockholder Suit

{1 Other Civil Masiers

{11, Business Court Requested (Plaase cheek applicable sategory: far Clark o1 Washoe Counties ondy.)

U NRS Chapicrs 78-88
£ Comenodiiies INRS 90
{1 Securitios (NRS 90

1 Trademarks (NRS 600A)

{77 Yavesiments (NRS 104 A 8)
P Dscaptive Trade Practices (NRS $98)

{\_j. Eshansed Case Mgt/ Business
7] Oiher Business Court Malters

ST SF WAL

ot S A
i A ] R fst & N

Date =

Nevisdn A0 - Reseavel and Stasistivs Uni

Sigstatire of injtiating party or representative

Bspas PA 20
Rev. 288
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Dan L. Wulz, Esq. (5557)

Venicia Considine, Esq. (11544)

LEGAL AID CENTER OF SOUTHERN NEVADA, INC.
800 South Eighth Street

Las Vegas, Nevada 89101

§ Telephone: (702) 386-1070 x 106

Facsimile; (702) 388-1642
dwulz{@lacsn.org

J. Randall Jones, Esq. (1927)
snnifer C. Dorsey, Esq. (6456}
KEMP, JONES & COULTHARD, LLY

3800 Howard Hughes Pkwy, 17® Floor
- Las Vegas, Nevada 89169

Telephone: (702) 385-6000

Facsimile: (702) 385-6001

jriikemyiones,.com

Attorneys for Plaintiffs and Putative Class Counsel

DISTRICT COURY

CLARK COUNTY, NEVADA

Casandia Harrison; Eugene Varcados;
Concepcion Quintino; and Mary Dungan,

individually and on behalf of all persons Dept, No.: XI
similarly situated,
Plaintifls,
V. PLAINTIFFS MOTION 1O

Principal Investments, Inc. d/b/a Rapid Cash;
Granite Financial Services, Inc. d/b/a Repid
Cash; FMMR Investments, Inc., d/b/a Rapid
Cash; Prime Group, Inc., d/b/a Rapid Cash;
Advance Group, Inc., d/b/a Rapid Cash;
Maaorice Carroll, individually and d/b/a On
Scene Mediations; W.A M. Rentals, LI.C
and d/b/a On Scene Mediations; Vilisia
Coleman, and DOES T through X, inclusive,

Defendanis.

Case No.: A-10-624982-B

CERTIFY CLASS

Date of Hearing:
Time of Hearing:

000030

Electronically Filed
09/09/2010 03:58:56 PM

i b s

CLERK OF THE COURT
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Plaintiffs and Class Representatives, Casandra Harrisor, Eugene Varcados, Concepcion
Quintino, and Mary Dungan, individually and on behalf of themselves and all others similarly
situated, by and through counsel, J. Randall Jones, Esq. and Jennifer C. Dorsey, Esq., KEMP,
JONES & COULTHARD, LLC, and Dan [.. Wulz, Bsq. and Venicia Considine, Esq., LEGAL
AID CENTER OF SOUTHERN NEVADA, INC., hereby respectfully move this Court for an
order certifying this proceeding as a Class action pursvant to NRCP 23.

This motion is made and based upon NRCP 23, all pleadings and papers on file herein,
the following Memoranduin of Points and Authorities, the Affidavits of the Class
Representatives, J. Randall Jones, Esq,, and Dan L. Wulz, Esq,, and #ny’ oral argument that this
Court might entertain at the hearing on this matfer.

]

DATED this Mf day of September, 2010.

LEGAL AID CENTER OF
SOUTHERMN NEVADA, INC,

yf‘\‘*\?.

By:

Venicia Considine, Esq. (11544)
800 South Eighth Street
Las Vegas, Nevada 89101

J. Randall Jones, Esq. (1927)

KEMP, JONES & COULTHARD, LLP
3800 Howard Hughes Pkwy, 17" Floor
Las Vegas, Nevada 89169

Attorneys for Class Representatives and
Putative Class Counsel
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NOTICE OF MOTION

TO: ALL PARTIES,
YOU AND EACH OF YOU WILL PLEASE TAKE NOTICE that the undersigned will
bring the above MOTION TO CERTIFY CLASS on for hearing before the Court al the
15 . Oct :
courtroom of the above-entitled Court on the day of . 2010, at

In Chambers X I
a.m. in Department of said Court.

DATED this __ day of September, 2010.

LEGAL AID CENTER OF
SOUTHERN NEVADA, INC.

J

&5 $ -
s &7 s F e
3 3 & !
S 7 DR
i S AT f
Y S L ’:&“

Dan L. Wulz, Esq. (5357)
Venicia Considine, Esq. (11544)
200 South Eighth Street

Las Vegas, Nevada §9101

J. Randall Jores, Hsq. (19273

KEMP, JONES & COULTHARD, L.LP
3800 Howard Hughes Pkwy, 17" Floor
Las Vegas, Nevada 89169

Attorneys for Class Representatives and
Putative Class Counsel

MEMORANDUM CGF POINTS AND AUTHORITIES
L
INTRODUCTION

This case seeks (o redress the fraud perpetrated on the courts and perhaps thousands of

- defendants in the Clark County, Nevads, judicial system through “sewer service,” the despicable

practice by which a process server atiests (o having served a summons and complainl upon &
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defendant when, in fact, the deféndant was never served and is unaware that his legal rights are

- being adjudicated.

Payday lender Rapid Cash’ hired unlicensed process server On Scene Mediations? to
serve allegedly defaulting borrowers with Rapid Cash’s collection lawsuits. An investigation by
the Justice Court and Metro has revealed that On Scene did not actually deliver the summonses
and complaints it was tasked to serve, but merely executed affidavits fraudulently attesting that
service had been accomplished. ‘An unreasonably high number of those affidavits attest that the

documents were personally served on the day they were received from Rapid Cash (a near-

miracle in process serving), and in the rare case that a defendant learned of his suit in time to set .

aside the default Rapid Cash easily obtained against him, Rapid Cash would swiftly stipulate to

the set-aside to avoid any evidentiary hearing on the validity of the service. Sewer service

became an all too frequent occurrence for On Scene and its employees pursuant, according to
“office manager” Vilisia Coleman, a policy directive that came from owner Maurice Carroll,
who were both indicted for these practices in August 2010.

On Scene’s sewer service allowed Rapid Cash to file an incredible number of collection
lawsuits against its customers. During the six-year period from 2004-2009, Rapid Cash filed
16,663 cases in the Clark County Justice Court system, a whopping average of 2,777 cases per
year and 53 cases each week, collecting default judgments and garnished wages of borrowers

who had zero noiice that thetr rights bad been judicially detesinined.

' For purposes of this motion, “Rapid Cash” consists of Defendants Principal
Investments, Inc. d/b/a Rapid Cash; Granite Financial Services, Inc. d/b/a Rapid Cash; FMMR
Investments, Inc., d/b/a Rapid Cash; Prime Group, Inc., d/b/a Rapid Cash; and Advance Group,
Inc., d/b/a Rapid Cash.

% For purposes of this motion, “On Scene Mediations” or “On Scene” refers to Defendant
Maurice Carroll, individually and dba On Scenc Mcdiations, and any employee or agent thereof.
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The widespread nature of this practice and its universal impact on the Rapid Cash
customers victimized by it makes this case perfect for class treatment. With potentially
thousands of class members, numerosity is obvious. By making sewer service the policy and
practice for Rapid Cash’s lawsuits, On Scene ensured that all class members would share the
very same predominant questions of law and fact. The Plaintiffs have the same claims and seek
relief typical of the rest of the class and can adequately represent the Class’s interest. And the
unique facts and circumstances of this case make the class action vehicle the superior method by
which to litigate this case. Accordingly, Plaintiffs move this Court to certify this case as a class
action on behalf of:

all customers of Rapid Cash offices in Clark County,Nevada,
against whom Rapid Cash obtained default judgments in the
Justice Courts of Clark County, Nevada, and for which the
only evidence that the defendant received service of process of
Rapid Cash’s lawsuit was an affidavit signéd by a
representative of On Scene Mediations
and make all other rulings necessary for the administration of this case as a class action.
ik
ALLEGATIONS IN THE COMPLAINT

[n analyzing whether a class should be certified, the Court should accept the zllegations

o

of the complaint as true. Meyer v, District Court, 110 Nev. 1357, 1363-54, 885 P.2d 622

{1994, (citing Blackie v, Barrack, 524 ¥.2d 891, 801 (8% Cir. 1975), caat. denied, 429 U.8. 816,

97 S.CL 5T, 50 LEA.2d 75 {1978)). The aliegations in the Complaint can be summaiized as
3 o pae 1y
 follows;

A, On Scene Was Rapid Cash’s Process Server for Rapid Cash’s Clark County,

Nevada, Justice Court Actions against Allegedly Defaulting Payday Loan
Customers.

Rapid Cash is a short term, or “payday” lender, and also a auto title pawn lender. During
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2004-2010, Maurice Carroll, dba On Scene Mediations served as Rapid Cash’s agent to fulfill
Rapid Casht’s responsibility trider JCRCP 4(a) to serve the Summons and a copy of the
Complaint on each deferdant borrower sued by Rapid Cash. Rapid Cash filed 1,760 cases in
2004, 3,009 cases in 2005, 2,620 cases in 2006, 2 886 cases in 2007, 3,162 cases in 2008, and
3,826 cases in 2009, and typically employed On Scene to serve process.

The affidavits of service of process submitted by On Scene and filed by Rapid Cash
reflect an wiusually high perceniage of personal service of process purported)y compieted the
same day that On Scene received the summons, a highly dubious and suspicions achievement.
Seinetime after January, 2009, when civil cases began being assigned .to oniy two Justices of the
Peace in Clark County, Nevada, Las Vegas Township, the Couorl noticed this unnsual pattern,
and the Coust made counsel for Rapid Cash aware of the suspicious nature of such
representations. But nothing changed, exvept the affidavits began showing an interval of Ume

between receipt of the Summons and successful completion of service.

B On Scene’s Unlicensed Sewer Service Enterprise.

Carroll, through On Scene, was issued a $2,500 citation by the Nevada Private

- Investigators Licensing Board 2003 for serving sumimonses and complaints without a license.

The Board ordered Carrol! to stop doing business, Not only did he not cease his business
operations, fie apparently added “sewer service” to his menu of unlicensed services,

The Las Vegas Metropolitan Police Department has taken calls from people who
complained that they were never served with process from as early as 2004 and claimed that On
Seene pever served them the required court papers, and a default judgment was faken, Sergio
Pinto, employed to serve procsss for On Scene, admitted to Metro that he was told by “the ladies

in the office™ and Carroll to falsify affidavits of service, claiining that he ynade service of

¥
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process to individuals when, in fact, he had not done so. Niekyta Lonsoria, also employed-to
serve process by On Scene, admitted to Metro that she signed affidavits of service 4t the
direction of Maurice Carroll without ever having gone out to perform the services, falsifying
affidavits. Carroll admitted to Metro that he had falsified affidavits of service, but claimed that
his office manager, Vilisia Coleman, told him the documents had been served while he was out
of town. At the time of her employment at On Scene, Coleman was a convicted felon. In
August, 2010, both Carroll and Coleman were criminally indicted for their practices. Coleman’s
criminal defense attorney, meanwhile, has stated the On Scene sewer service policy was in place
at Carroll’s direction at the time she was hired. |

C. The Universal Victimization of an Entire Class of Rapid Cash Borrowers.

Rapid Cash, through the acts of its agent On Scene, and by condoning or - at the very
least -~ overlooking the biatant misconduct by its process server, perpetrated a widespread fraud
on the Clark County Justice Courts and potentially thousarids of Rapid Cash customers, more
than 16,000 of which have been sued by Rapid Cash in Clark County, Nevada, since On Scene
was given the job of serving Rapid Cash’s collection lawsuits. This _i]legal, fraudulent pattern,
policy, and practice by Rapid Cash and On Scene deprived these defendants of due process of
law ( Nev. Art. 1, Sec. 8), resulting in hundreds if not thousands of void default judgments being
entered without the opportunity to respond or defend. The outcome was that Rapid Cash
obtained hundreds - if not thousands — of void default judgments and gamishments,
undermining the foundation of the legal system.

When a Rapid Cash defendant would move to set aside a default judgment on the basis
of lack of service, the Rapid Cash attotney---presumably with the express consent of his/her

client, Rapid Cash, and in any event an act done on behalf of Rapid Cash for which Rapid Cash
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is responsible and charged with knowledge « would stipalate to set the default judgment aside
instead of having the process server come in and testify at an evidentiary hearing, suppressing
discovery of the fraud.

Rapid Cash’s act of obtaining default judgments based on false aftidavits of
service have a self-evident and serious but generiz ympact upon each person against whom
Rapid Cash obtained a default without service regardless of individual circumstance. These
impacts include but are not limited to: 1) deprivation of due process of law, o fundamental,

Consiitutional right; 2} suffering of a default jodgment in a falsely and frauculently inflated

amount in that the judgment includes the cost of service of process which was never made; and

3) lost apportunity to negotiate or repay a debt without credit-damaging or public consequences.

Piaintiffs, Cassandra Harrison, Eugene Varcados, Concepcion Quinting, and Mary

i Dungan, were all Rapid Cash customers. Each was sued by Rapid Cash, and affidavits of

service signed by On Scene represeniatives aitest that they were served with a summons and
complaint. But they weren’l. In fact, they never received service, and most did not leamn thst
Rapid Cash had sued them untit their paychecks were garﬁishcd after entry of defaull, (See:
Affidavits of Cassandra Harrison, Eugene Vareados, Concepcion Quintine, and Mary Dungan,
aitached as Exhibit Nos. 1, 2, 3 and 4, respectively.) They bring this action on behalf of
themselves and all similarly situated customers of Rapid Cash locations in Clark County
seeking, infer alia, declaratory and injunciive relief] the setting aside of the default judgments
obtained through On Seene’s sewer service, restitudion, disgorgement, damages, and punitive

damages for these egregious practices.
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ARGUMENT

A. Requirements for Class Action Certification Under NRCP 23.

Nevada Rule of Civil Procedure 23 governs the process of class certification. Under
NRCP 23(a), one or more members of a Class may sue as representative parties on behalf of all
Class members if:
(1) the class is so numerous that joinder of all members is
impracticable, (2) there are questions of law or fact common to the
class, (3) the claims or defenses of the representative parties are
typical of the claims or defenses of the class, and (4) the
representative parties will fairly and adequately protect the
interests of the class.
In determining whether or not to certify a class action, the district court must

pragmatically determine whether it is better to proceed as a single action, or many individual

actions to redress a single fundamental wrong., Deal v. 999 Lakeshore Ass’n, 94 Nev. 301, 304-

305, 579 P.2d 775, 778-779 (1978). In analyzing whether a class should be certified, the Court
should accept the allegations of the complaint as true. Meyer, 110 Nev. at 1363-64. Therefore,
an extensive evidentiary showing is not required. Id. Likewise, protracted discovery prior to
class certification is not required. Id. The court must undertake a “thorough and documented”
analysis and “pragmatically determine” whether “it is better to proceed as a single action, than as

many individual actions, in order to redress a single fundamental wrong.” Shuette v. Beazer

-~ Homes Holdings Corp,, 121 Nev. 837, 124 P.3d 530, 537, 544 (2005) (quoting Deal, 579 P.2d at

778-79). The Court should resolve any doubt regarding class certification “in favor of allowing

the class action,” particularly when it can be an effective vehicle for deterring corporate

wrongdoing. Esplin v. Hirschi, 402 F.2d 94, 101 (10™ Cir. 1968); accord, In re Folding Carton

Antitrust Litigation, 75 F.R.D. 727 (N.D.Ill. 1977).

Page O of 21
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B. Class Certification is Appropriate in the Present Case.
The Nevada Supreme Cowrt bas deemed class actions worthwhile as providing a
“method to redress wrongs otherwise iiremnediable because the individual claims are too small or

the claimants too widely dispersed.” Jobusen v. Travelers Insuvance Co., 89 Nev. 467, 515 P.2d

68,71 (1973). The class action remedy is important, especiaily with consumer protection

claims. Newberg on Class Actiong explains:

The desirability of providing recourse for the injured zonsumer
who would otherwise be financially incapable of bringing suil and
the deterrent value of class litigation elearly render the class action
a viable and important mechanism . . .

6 Alba Conte & Herbert Newberg, Newberp on Class Actions § 21:30 (4% ed. 2002). The Cowmt

considered the *judicial economy arising from the avoidance of a multiplicity of sctions,
geographic dispersion of class members, financial resources of class members, and the ability of

claimants o institute individaal suits, and requests for prospective injunctive retief which would

- involve future class members.” Shuette, 124 P.3d at 538 (quoting Robidowy, v, Celand, 987 ¥.2d

931,936 {2¢ Cir. 1993)).

This Class consists of predominantly low-income individuals or consumers desperate
enough or unsophisticated enough to take out short term, triple digit interest payday loans from
Rapid Cash, who all defanited on those payday loans, whe all were sted in the Justice Courts of
Clark County, Nevada, who all were never served with process, and who all as a resuit had a
default judgment entered against them which is void as a matier of law. Certification of the
Class would streamline the litigation process by avoiding the multiplicity of actions and possibie
inconsistent rulings. The ability of cialmants t institate individaal suits is unlikely it lght of

the claimants' limited resonreas. Named Plainiiffs are members of the Class as defined above

Page 10 of 21}
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i The Class is so Numerous That Joinder of Al Members is Impracticable.
Trupracticability of joinder, also known as the numerosity prereguisite in a Rule 23 class
action, is generally satisfied where it is reasonable to conclude that the number of members of
the proposed class is grenter than the miwimum number required for class certification. See

,S_vxq_lg_g,g‘u.tAmerican_ Consumer Industries, 415 F.2d 1326 (7" Cir., 1969) (151 class members

sufficient, with a 40 wember subclass); Riordan v, Smith Barney, 112 FR.D. 60 (N D 1L, 1988)

{approximately 29 class members sufficient); Sala v. National Railroad Passenger Corr, 120

FR.D. 494, 497 (E.D.Pa. 1988) (estimated 40-50 class members sufficient); 7A Charles A,
Wright, et al., FEDERAL PRACTICE AND PROCEDURE; Civil § 1762 (1986). Although courts have
noi establishext rigid rules or guidelines regarding the size of a certifiable class, courts have

indicated that a showing of extreme difficully or inconvenience in joining all members of & class

cigirl AN

is sufficient. Hawis v. Palm Springs ;’xb_?in; Estates, 329 F.2d 909, 913-14 (8% Cir, 1964)
(“impracticable” does not mean “impossible™).

Plaingtffs do not know the precise number of potential Class members but believe the
number of Class members 1o range from hondreds to thousands, During the time period
applicable to the Class, upon information and belief there were thousands of default judgmenss
obtained by Rapid Cash employing On Scene to serve process. Rapid Cash filed 1,760 cases in
2004, 3.009 cases in 2005, 2,020 cases i 2006, 2,886 cases in 2007, 3,162 cases in 2008, and
3,826 cases in 2009, and typicaily employed On Scene to gserve process. On information and
helief, hundreds if not thousands of defendants were never served and vord default judgments
were obtained. The disposition of the Class® claims i 2 class action will obviate the need for

repeated individual sdjudications of the same issues, In the present case, class treatinent is
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necessary because of the large number of Class members.

2. This Action Involves Common Questions of Law or Fact.

The second requirement for a class action requires questions of law or fact common to
the class. NRCP 23(a)(2). “Commonality does not require that all questions of law and fact be
identical, but that an issue of law or fact exists that inheres in the complaint of all the class
members.” Shuette at 538; see also Meyer at 626. The Nevada Supreme Court has stressed that
the requirement must be read and applied in the disjunctive. Id. Therefore, factual differences
between common legal questions are not fatal to class certification. Id. “Questions of law in
common are therefore sufficient alone to establish.commonality.” 1d.

The Ninth Circuit Court of Appeals stated, “Rule 23(a)(2) has been construed

~ permissively. All questions of fact and law need not be common to satisfy the rule. The

existence of shared legal issues with divergent factual predicates is sufficient, as is a common

core of salient facts coupled with disparate legal remcdies within the class.” Hanlon v. Chrysler
Corp., 150 F.3d 1011, 1019 (9" Cir. 1998).

This action involves questions of law and questions of fact common to all members of the
Class. The common questions of law or fact include the following:- (a) whether Rapid Cash

obtained void default judgments based on false Affidavits of Service in cases too numerous to

. join together; (b) whether Rapid Cash is responsible for the acts of its employee and/or agent,

On Scene; (c) whether in hiring and supervising its employee and/or agent, On Scene, to fulfill
its JCRCP 4(a) responsibility to serve process, Rapid Cash engaged in a fraud upon the Court;
(d) whether in hiring and supervising its employee and/or agent, On Scene, to fulfill its JCRCP
4{a) responsibility to serve process, Rapid Cash engaged in abuse of process; (¢) whether in

hiring and supervising its employee and/or agent, On Scene, to fulfill its JCRCP 4(a)
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responsibility to serve process, Rapid Cash was negligent; (f) whether in hiring and supetvising
its employee and/or agent, On Scene, to fulfill its JCRCP 4(a) responsibility to serve process,
Rapid Cash engaged in a civil conspiracy, (g) whether in hiring and supervising its employee
and/or agent, On Scene, to fulfill its JCRCP 4(a) responsibility to serve process, Rapid Cash
violated NRS 604A.415 in failing to collect a debt in a “fair and lawful manner;” (h) whether at
some point during its employment of On Scene Rapid Cash became aware of or was willfully
blind to the fact that Rapid Cash was filing false returns of service in its lawsuits against the
Class such that it might be responsible for punitive damages; and (i) whether the Class has a
remedy for the actions of Rapid Cash as described and, if so, the natufe of that remedy.

A “common nucleus of operative facts and law” is enough to meet the commonality

requirement. Johnson v. Travelers Ins. Co., 89 Nev. 467, 470-71, 515 P.2d 68, 73 (1973); see

also Mever at 626. The Ninth Circuit ruled the requirements of Rule 23(a)(2) to be “minimal.”.

Hanlon, supra. 150 F.3d at 1020.
In addition, all Class members’® claims arise from Rapid Cash’s uniform act of
employing On Scene to serve process in its payday loan lawsuits against its borrowers, the lack

of service of process, and the obtaining of default judgments based thereon. There is nothing to

- defeat commonality among the individual members of the Class as defined.

Common issues of liability may be adjudicated on a Class basis despite the existence of

separate issues concerning the damages sustained by various Class members. See generally

Johnson, supra; MQ“’;ZQJ.L@K!MY%AM&MR Development Corrs., 576 F. Supp. 1023, 1029 (E.D. Penn.

1983) (“Although it is possible that the harm suffered by the named plaintiffs in this case may
differ in degree from that suffered by others in the class, the alleged harm suffered by all

members is of the same type . . . Class certification is not precluded by the fact that the amount
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of individual damages may differ or may have to be determined on an individual basis.”) Here,
this point is not at all troublesome as each member of the Class suffered the same harm (entry of
a void default judgment) which deserves the same remedy (an order at the very least that Rapid
Cash set aside each void default judgment).” Members of the Class, as defined, who have been
forced to satisfy a default judgment in whole or in part, suffered the same type of harm as well,
albeit in different amounts, but those amounts ¢an be determined to the penny from the records
of Rapid Cash, and an order of disgorgement or restitution or imposition of a constructive trust
with an order to return the funds would be an appropriate uniform remedy. Consequently, the
commonality element is clearly satisfied in the current case. |

3. The Claims or Defenses of the Class Representative are Typicaf of the Class.

The third element under NRCP 23(a) requires the class representative 1o show that “the
claims or defenses of the representative parties are typical of the claims or defenses of the class.”

Typicality focuses on the Defendant’s actions, not the Plaintiff Class’ conduct. Shuette at'S38.

If “each member’s claim arises from the same course of events and each class member makes
similar legal arguments to prove the defendant’s liability,” typicality is satisfied, despite factual
variations among the individual claims. Id. This rule has not been illterpreted to mean that all
claims of the class members must be identical, but merely that a common significant thread of

law or fact must run throughout all of the claims, Stolz v. United Broth. of Carpenters and

Joinders, 620 F.Supp. 396 (1985). See also Hanlon at 1020.

The named Class Representatives’ claims are not only typical of the claims of the Class,

' The Class is not conceding such would be the sole remedy, as 1t may be fair and
appropriate that Rapid Cash pay a uniform amount to each member of the Class as damages for

- having been deprived of the fundamental right to due process of law. Regardless, this tos only
- argues for, not against, commonality,

Page 14 of 21

000043

000043

000043



0000

N

W

they are identical. No Class Represeritative has any interest adverse to the other members ofithe
Class or his/her Subclass. Each Class Representative’s claim rests on identical legal arguments
as those of the Class, and the relief he/she seeks is fypical of the relicf that could be sought by
each member of the Class. 1t is Rapid Caslh’s actions through the use of an unlicensed process
server who did not serve process, resulting in issuance of void defavlt judgments which create
the common significant thread. The claims of the Class Representatives are therefore typical of
the claims of the Class members generally, and class certification is appropriate.

4. The Class Represeniarives will Faivly and Adequntely Proiect the Interests of
the Class. '

The final prerequisite to be met under NRCP 23(a) is that the class representative
adequately represents the inierests of the unnamed class members. See NRCP 23(a)(4). The
Nevada Supreme Court in Shuette adopted the adequacy analysis from the United States

Supreme Court case Amchem Products. Jnc. v. Windsor. 521 U.S. 591, 625-26 {1997). The

purpose is to uncover conflicts of interest between the representative(s) and the class. Shuette at

539 {guoting Amchem). The Courl requires that “class members “possess the same iterest and

suffer the same injury” as other class members.” Id.

Each of the Class Representatives sufféred entiy of a void default judgment against them
at the hands of Rapid Cash. The Class Representatives and the unnamed Class members have
an identical mterest for relief from entry of those veid default judgments; there is no antagonisin
whétsoever between the named Class Representatives and the other Class members.

Trurther, as evidenced by the affidavits of Dan L. Wulz, Esq. and J. Randall Jones, Esq.,
class counsel are qualified, experienced, and make the perfect team for conducting this litigation
and aclieving the Class's goals through quality representation. See Affidavits of Messrs Wulz

and Jones, attached hereto as Exhibits 5 and 6, respectively. Legal Aid and Kemp, Jones &
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Coulthard, LLP represented a certified class of payday loan borrowers subjected to the abusive
practices of payday lender Lucky Cash in the action entitled Lucky Credit v. Bozis, case No.
A577847, pending in Department 1X of this Court and awaiting a final fairness hearing for a
class-wide settlement. Mr. Wulz and the other fine attorneys at Legal Aid have substantial
experience dealing with the type of collection actions and justice court default judgments at
issue in this case. Kemp, Jones & Coulthard is highly experienced in the prosecution of class
actions, having successfully litigated a number of class actions in this jurisdiction including but
not limited to Forsyth v. Humana, 119 S. Ct. 710 (1999)(an 84,000 member class action by
Nevadans against Humana, Inc., and Hurnana Insurance, that ult’imateiy resulted in a settlement
of approximately $28.8 million after a favorable ruling from the United States Supreme Court),
and In re Kitec Fitting Litigation, Eighth Judicial District Court case A493302, Department XVI
(¢ertified class action on behalf of the owners of approximately 32,000 homes plumbed with
defective Kitec fittings), Kemp, Jones & Coulthard has also been actively involved in the
tobacco, breast implant, pedicle bone screw, Fen-Phen, Vioxx, Endoscopy, and Hot Fuel
litigations. These factors round out the NRCP 23(a) analysis in favor of class certification.
£ Additional Requirements for Class Certification Under NRCP 23(b) are Satisfied.
In addition to meeting the NRCP 23(a) prerequisites, the Class can also establish that a
class action is “logistically possible and superior to other actions,” Meyer, 885 P.2d at 626, by
satisfying one of the three additional conditions in NRCP 23(b). The Class seeks certification
under both NRCP 23(b)(2) (opposing party has acted against the class in a manner making
classwide injunctive or declaratory relief appropriate) and (b)(3) {(common questions of law or
fact predominate, making a class action the superior method for adjudication). See Shuette, 124

P.3d at 539.
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z The Court Should Certify this Case as an NRCP 23(b)(2) Class Action.

Class certification under NRCP 23(b)(2) is appropriate when “the party opposing the
ciass has acted or refused to act on grounds generally applicable to the class, thereby making
appropriate final injunctive relief or corresponding declaratory relief with respect to the class as

a whole.” Sce g, Stole v, United Brotherhood of Carpenters and Joiners, 620 F, Supp. 396

(DNev, 1985) (u (b)(2) class was certified where plaintiffs sought a declaration that a nnion
dues increase was invalid, and injunction against futuse colleetion of the dues, and a refund of
past dues). The quintessential case for NRCP 23(b)(2) certification is one where policies
applicable to a large number of persons are challenged as unlawful. This is fust such a case,

In this case, hundreds, if not thousands, of pavday loan borrowers have been subjected to
entry of void default judgments based upon false and fraudulent affidavits of service of process
filed by Rapid Cash. The consumers largeted by Rapid Cash are not-iikely ic have the financial
ability to bring litigation on their own, and it is difficult o 1magine a case more suited to class
relief than one in which an injuaction Is needed to sei astde void defanlt judgments, And in this

case, declaratory and injunctive relief will affect more persons and have consequences over a

- greater period of time than merely an award of monetary Jamages.

But Plaintiffs’ praver for monetary damages in addition to declaratory and injunctive
relief docs ot undermine (b)(2) certification. A case seeking substantial and meaningful

declaratory and injunctive relief on the basis of a classwide practice may be certified under

- NRCP 23(b)(2) even though damages are sought. See e.g. Williams v. Lane, 129 F.R.D. 636,

639 (N.D. 111 1990). As the Ninth Cirouit has specifically made clear, “Clasy sctions cevtified

under Rule 23(b)2) are not limited to acticns vequesting caly injunctive or declaratory reliet,

- but may include cases that also seek monetary damages.” Linney v, Cellular Alaska Pshyp., 151
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F.3d 1234, 1240 (9" Cir. 1998).

This Court would be on solid legal ground in certifying this case.as a Rule 23(b)(2) class
action. Sums sought to be returned via this class action in terms of unlawful garnishments or
attachments under void judgments are properly vicwed as disgorgement or restitution or subject
to a constructive trust, all of which remedies are propetly considered equitable and appropriate
in a Rule 23(b)(2) class.

2. Class Certification Is Also Appropriate Under NRCP 23(b)(3).

This casc is also perfectly certifiable undet NRCP 23(b)(3) if this Court views the case

as one in which damages claims predominate. Class certification under NRCP 23(b)(3) is

- appropriate if questions of law or fact common to the class predominate over questions affecting

the individual putative class members and a class action is superior to other available methods
for the fair and efficient adjudication of the controversy. Shuette, 124 P.3d at 539. “Common
questions predominate over individual questions if they significantly and directly impact each

class member’s effort to establish liability and entitlement to relief, and their resolution ‘can be

AIEARWLS,

achieved through generalized proof.”” 1d. (yuoting Amchem Products, Ing. v, Windsor, 521 U.S.
591, 623-24 (1997)). Both predominance of common issues and superiority of a class action
over other methods are plaitily established.

The predominance element “tests whether proposed classes are sufficiently cohesive to

warrant adjudication by representation.” Amchem, 521 U.8. at 625. “Implicit in the satisfaction -

of the predominance test is the notion that the adjudication of common issues will help achieve

- 2001) quoting Valenting v. Carter-Wallace, [nc., 97 F.3d 1227, 1234 (9" Cir. 1996). “Commen

questions predominate over individual questions if they significantly and directly impact each
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class member’s cffort to cstablish liability and entitlement to relief] and thetr resolution ‘can be

(23-24).

Plaintiffs’ and the putative class members’ claim is based on the sitaple, generalized
corporate practice of Defendants” subjecting payday loan borrowers to eniry of void defauit
judgments based upon false affidavits of servics of process, There can be no doubt that the
creation of false returns of service by On Scene is unlawful and tortious. The predorminant issue
is whether Rapid Cash is legally responsible for that unlawful and tortious conduct. Once that
| determination is made, and assuming Rapid Cash is held responsible, then the predominarnt issue
will be the appropriate remedy for the Class. The Nevada Supreme Court has recognized that
“When a general corporate policy is the focus of litigation, class status for those adversely

affected by the policy is appropriate.” Mexer v, Eighth Judicial District Court, 110 Nev. 1357,

885 P.2¢ 622, 626 (1994) (citing Bowling v. Pfizer, Inc., 143 F.R.D. 141 ($.D. Clic 1992)). By

acting in the same way and viciating the law in 2 uniform manner vis-a-vis every class member,
Defendants” conduct easily satisfies the predominance prong of the Rule 23{b)(3) test.

o, too, is the superiority requirement met. *“Class treatment is the superior method for
adjudicating claims when “management difficulties and any negative impacts on all parties’
interests ‘are outweighed by the benefits of classwide resolution of common issues.’” SURVEY
OF STATE CLASS ACTION LAw 2010, Nevada, at 354 (quoting Shuette, 124 P.3d at 540).
Relative littie difficuity should be encountered in the management ¢ this class action. When
this case is certified as a class action, after discovery it will be requested that Rapid Cash be held
responsible for the acis of On Scene as a matier of law, thereby effectively deciding a legal issue

- central to all of hundreds if not thousands of void defaall jndgments obtained in the Justice
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Courts of Clark County, Nevada. That question can and should be decided in one case by one
court. Adjudication of the issues common to the putative class will achieve judicial economy as
well as determine the common Class issues. Allowing this litigation to proceed as a Class
action ensures the protection of all Class member’s interests and avoids litigation of hundreds of
separate suits. Additionally, a significant number of putative Class members are likely to be
unaware that they have claims against Rapid Cash asthey were not served with process. Class
certification will promote uniformity of decision and achieve econamies of time, effort and
expense. 4 Alba Conte & Herbert Newberg, NEWBERG ON CLASS ACTIONS § 13:9 (4™ ed. 2002).
Therefore, class certification under NRCP 23(b)(2) and (b)(3) is apprdpriate and should be
granted,

Iv.

CONCLUSION

This Class action is necessary as potentially hundreds if not thousands of borrowers have
been and are being harmed by void default judgments entered against them by Rapid Cash based

on false returns of service of process filed by Rapid Cash. Judicial economy will result if these

claims receive class certification.

Based upon the foregoing, Class representatives, by and through counsel, respectfully
requests the court enter an Order:
1. Certifying this case as a class action under NRCP 23(b)(2) and (b)(3);
2. Defining the Class as:
all customers of Rapid Cash offiees in Clark County, Nevada,
against whom Rapid Cash obtained defaalt judginents in the
Justice Courts of Clark County, Nevada, and for which the
only evidence that the defendant received service of process of

Rapid Casly’s bawsuil was an affidavit signed by a
representative of On Scene Mediations

Page 20 of 21
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3. Appointing Casandra Harrison, Eugene Varcados, Concepcion Quintino, and
Mary Dungan as the Class Representatives;
4. Appointing Legal Aid Center of Southern Nevada, Inc, and Kemp, Jones, and

Coulthard, LLP as Co-Class Counsel.

_

DATED this _/ _day of September, 2010.
Respectfully Submitted by:

LEGAL AID CENTER OF
SOUTHERN NEVADA, INC. ¢

s $
‘\.“‘wf ‘} ‘?,. +
a »
£
e

By: “\ . S N &
Dan'L. Wulz, Esq..(5557)
Venicia Considine, Esq. (11544)
800 South Eighth Street

Las Vegas, Nevada 89101

RY

J. Randall Jones, Esq. (1927)

KEMP, JONES & COULTHARD, LLP

3800 Howard Hughes Pkwy, 17" Floor

Las Vegas, Nevada 89169

Atterneys for Class Representatives and Putative
Class Counsel
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- similarly situated,

- AFFT

Dan L. Wulz, Esq. (5557)
Venicia Considine, Esq. (11544)

'LEGAL AID CENTER OF SOUTHERN NEVADA, INC,

800 South Eighth Street

Las Vegas, Nevada 89101
Telephone: (702) 386-1070 x 106
Facsimile: (702) 388-1642
dwulz@lacsn.org

J. Randall Jones, Esq. (1927)

Jennifer C. Dorsey, Esq. (6456)

KEMP, JONES & COULTHARD, LLP

3800 Howard Hughes Pkwy, 17" Floor

Las Vegas, Nevada 89169

Telephone: (702) 385-6000

Facsimile: (702) 385-6001

jri@kempjones.com

Attorneys for Plaintiffs and Putative Class Counsel

DISTRICT COURT
CLARK COUNTY, NEVADA

Casandra Harrison; Eugene Varcados;
Concepcion Quintino; and Mary Dungan, Case No.:
individually and on behalf of all persons Dept. No.:

Plaintiffs,

V.
Principal Investments, Inc. d/b/a Rapid Cash;
Granite Financtal Services, Inc. d/b/a Rapid
Cash; FMMR Investments, Inc., d/b/a Rapid
Cash; Prime Group, Inc., d/b/a Rapid Cash;
Advance Group, Inc., d/b/a Rapid Cash;
Maurice. Carroll; individually and d/b/a On
Scene Mediations; W.A.M. Rentals, LLC and
d/b/a On Scene Mediations; Vilisia '
Coleman; and DOES 1 through X, inclusive,

Defendants.

AFFIDAVIT OF CASANDRA HARRISIM

[, CASANDRA HARRISON, being duly sworn deposes and states as follows:

1. I am a resident of Clark County, Las Vegas, and reside at 913 North Jones, #203,

Las Vegas, NV 89108.
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On or about March 19, 2009, I took out payday loans from Rapid Cash in the
amounts of $582.00 and $400.00, pursuant to written loan agreciments.

On or about July 21, 2009, Rapid Cash filed a complaint against me in Justice
Court, Las Vegas Township, Clark County, Nevada, for defaulting on the loans.
The Affidavit of Service for the Summons and Complaint purportedly served on
me was signed by a “T. Smith,” notarized by Maurice Carroll, and affirmed that
service was both received and made by personal service on Ms. Harrison on the
same day, August 8, 2009.

[ was not served on August 8, 2009, nor was I served at any other time by On
Scene Mediations or any other server of process in connection with the
Complaint.

Rapid Cash obtained a default judgiment against me on October 26, 2009.

I did not know that 1 had been sued by Rapid Cash until 1 was garnished for the
{ull amount of the void default judgment, which gamishmenls caused my bank

account Lo be overdrawn,

To the best of my knowledge and recollections, the statements, dates, and amounts

contained in paragraphs 1 through 8 above are true and accurate.

FURTHER YOUR AFFIANT SAYETH NAUGHT.

L

CASANDRA HARRISON

SUBSCRIBED AND SWORN 1o belore

ne this :’33_‘;/ day of _ﬁ(,_/yc;_/_/_ _,2010.

Notary Public

- Ly T,
//if,«_///( (A2,

b AN LDl 2 CI D) S\ e Dol st
%Nomry Public Siate of Naveds

A County of Clarlc

&Y ALCE McoANN

! My Agpointment Expiros
No:04-98662-1  November 18, 2011

R T IO

N
\
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AFF
Dan L. Wulz, Esq. (5557)
Venicia Considine, Esq. (11544)

LEGAL AID CENTER OF SOUTHERN NEVADA, INC.

800 South Eighth Street

Las Vegas, Nevada 89101
Telephone: (702) 386-1070 x 106
Facsimile: (702) 388-1642
dwulz@lacsn.org

J. Randall Jones, Esq. (1927)

Jennifer C. Dorsey, Esq. (6456)

KEMP, JONES & COULTHARD, LLP

3800 Howard Hughes Pkwy, 17" Floor

Las Vegas, Nevada 89169

Telephone: (702) 385-6000

Facsimile: (702) 385-6001

iri@kempjones.com

Attorneys for Plaintiffs and Putative Class Counsel

BISTRICT COURY

CLARK COUNTY, NEVADA

Casandra Harrison; Eugene Varcados;

Concepcion Quintino; and Mary Dungan, Case No.:
individually and on behalf of all persons Dept. No.:

similarly situated,
Plaintiffs,

v,
Principal Investments, Inc. db/a Rapid Cash;
Granite Financial Services, Inc. d?va Rapid
Cash; IFMMR Investments, Inc., d/b/a Rapid
Cash; Prime Group, Inc., d/b/e Rapid Cash;
Advance Group, Inc., dfb/a Rapid Cash;
Meurice Carroll, individually and d/b/a On
Scene Mediations, W.AM Reptals, LLC and
d/b/a On Scene Mediations; aud DOES |
theough X, inclusive,

Defendants.
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AFFIDAVIT OF EUGENE VARCADOS

[, BUGENE VARCADOS, after first being daly swoin, deposes and states as f'ollows:

1. I ain @ resident of Clark County, Las Vegas, Nevada and reside at 701 Wheat
Ridge f.ane, Las Vegas, NV 89145,

2. In 2008. I took out leans from Rapid Cash pursuant to written loan agreements.

3. Rapid Cash filed a complaint apainst e in Justice Courl, Las Vegas Township,
Ciark County, Nevada, on or gbout Octeber 10, 2008, for defaulting on the foans.

4, The Affidavit of Service for the Summons and Complaint purportedly served on
me was served by an On Scene Mediations process server, notarized by Lizzie
Halcher, and affirmed that process was both received and served personaliy on me

on the same day, Marchk 4, 2009,

S, However, I was not served on March 4, 2009, I was not served at any time by On
Scens Mediations, or any other server of process s connection with the
Complaint.

6. Rapid Cash obtained a default judgiment against me on Deeember 17, 2009,

7. [dlict niot tearns of the Rapid Cash favysuit apainst me uati] my wages wore being
garnisbed by Rapid Cash.

§. To the best of my knowledge and recollections, the statements, dates, and amougis

contained ir paragraphs 1 through 7 #bove are true-and accurate.
FURTHER YOUR AFFIANT SAYETH NAUGHT.

fUGTl\T VARCADOS

SUBSCRIBED AND SWORM 1o before

s Bldayof Lo of 2010 ot Sate of Navadl
me tns _ Do/ day of _ . 2010. § O e G
¥

3 %% *“%@3 SUICE MCCAN

{ C SRR o ™y R e ?»*‘;I\-quob‘nm?; gxog;v;es N
2 ? o o iguen
i vé"(‘(*&*’t’ - 4\“)‘ " Li yam:‘é‘w.»};‘::o‘ N o NG W‘z‘é&\, - i

.Nutmy Public
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AFF _

Dan L. Wulz, Esq. (5557)

Venicia Considine, Esq. (11544) _
LEGAL AID CENTER OF SOUTHERN NEVADA, INC.,

¢ 800 South Eighth Street
i Las Vegas, Nevada 89101

Telephone: (702) 386-1070 x 106
Facsimile: (702) 388-1642
dwulz@lacsn.org

7. Randall Jones, Esq. (1927)

Jennifer C. Dorsey, Esq. (6456)

KEMP, JONES & COULTHARD, LLP
3800 Howard Hughes Pkwy, 17" Floor
Las Vegas, Nevada 89169

Telephone: (702) 385-6000

Facsimile: (702) 385-6001
jri@kempjones.com

14 3
154
16}

Attorneys for Plaintiffs and Putative Class Counsel

DISTRICT COURT

CLARK COUNTY, NEVADA

Casandra Harrison;, Eugene Varcados;
Concepeion Quintino; and Mary Dungan, Case No.:
individually and on behalf of all persons Dept. No.:
similarly situated,

Plaintiffs,

V.
Principal Investments, Inc. d/b/a Rapid Cash;
Granite Financial Services, Inc. d/b/a Rapid _
Cash; FMMR Investments, Inc., d/b/a Rapid QUINTING
Cash; Prime Group, Inc., d/b/a Rapid Cash;
Advance Group, Inc., d/b/a Rapid Cash,
Maurice Carroll, individually and d/b/a On
Scene Mediations; W.A.M. Rentals, LLC and
d/b/a On Scene Mediations; Vilisia

Coleman; and DOES | through X, inclusive,

Defendants.

AFFIBAVIT OF CONCEPCION.
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I, CONCEPCION QUINTINQO, having been sworn declare and state,

My name is Concepcion Quintino, [ live at 4225 S. Decatur Blvd., Apt. 1124, Las
On or about the 20 of May 2006, I took out a loan of $500.00 from Rapid Cash.
Rapid Cash filed a Summons and Complaint against me in the Justice Court, Las
Vegas Township, Clark County, Nevada on or about the 6" of October 2008 for

[ was not served with the Summons and Complaint and had no idea that I had
The first time that I found out that I was being sued was when my wages were
Nevertheless, the Affidavit of Service states I was personally served with the
Summons and Complaint by a person named “C. Mack” the same day he received.
the papers on the 14" of November 2008. The Affidavit was notarized by
Furthermore, the Affidavit of Service states that the Summons and Complaint
were served at an address where we were not living.

[ was never served with the Summons and Complaint from On Scene Mediations,

Rapid Cash obtained a judgment against me the 19™ of August 2009.

I declare and affirm under penalty of perjury that the foregoing is true and correct to the

DATED this 8! day of September 20190.

:\‘
| AT

CONCEPCION QUINTINO

ot TN Sy Ao
Stgle of Nevadey

Caanty of Sk
OLETA L HERNANDEZ
By Appotniment Explres

1.
Vegas, Nevada, 89103,
2.
3.
the nonpayment of the loan.
4,
been sued.
5.
garnished.
6.
Maurice Carroll.
7.
8.
nor any other person.
8.
best of my knowledge.
SUBSCRIBED AND SWORN to before
me this & day of \ N sfzsciatt 2010.
/*-\ 5 - &
SRR

‘N&ary Public

1 ATE 13, 2091
R S A A s

\\""‘P’?;lge 20f 3
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[ declere that the attached Eaglish transiation of the Affidavit of Concepeion Quintino in Spanish

is an authentic and correct translation.

an

Sy, Matary Punlic - Stais 6f Mevaday
County of Ciari
3§ VIGLETA L HERNANDEZ
My Appotrmant Expins
Apri 33,2041

/
l/i RN

ALICE MCCANN

@

TG T T %

PYIL

3

N 93-,1 1$?-1 .

iz

SUBSCRIBED AND S\’y’_,ORN to before

Notary Public
Notary Publ
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1 DECLARACION DE CONCEPCION QUINTINO
2
3 Yo, CONCEPCION QUINTING, habiendo sido debidamente juransentada, declaro y digo
4
I 1 Mi nombre es Concepcion Quintino, v vivo a 4225 §. Decatur Blvd., Apt. 1124,
4 Las Vegas, Nevadas, 89103
7 2 En ¢ cerca del 20 de mayo, 2006, saque un prestamo con Rapid Cash para
g $500.00.
0 3 Rapid Cash hizo ura demanda contra i en la corte Justicia del municipia de Las
' Vegas, condado de Clark en o cerea del 6 de octubre, 2008, para restituir £l
0 prestamo.
1 5 4, No me sirvieron con el emplazamiento y la queja asi que no tenia ninguna idea
12 que me demandaban,
15 5, La primera vez que supe del demanda era cuando mis salarios eran quarnicado.
14 f. Sin embargo, La Declaracion jurada del servicio indica que me sirvieron en
15 personal con el emplazamiento y la queja por alguien se llamo “C. Mack,” el
16 mismo dia que el las recibio, el 14 de noviembre 2008. Esta Declaracion fue
17 notarizada por Maurice Carroll.
18 7. Ademas, la Declaracion furada del serviclo indica que el emplazamiento y ia gueja -
19 fue servido a una direccion en que ne viviamoes,
20 8. Nunca he recibido servicio del emplazamiento ni la queja, ni del servidor de
proceso de On Scene Mediations, ni de cualquiera otra persona. _
j; : 9. Rapid Cash obtuvo una sentcncia predeterminada contra mi el 19 de agosto, 2009. |
230,
24874y
25§71
26
27
28
Page 2 0f 3
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Notary Pubiic

Aftrmo v declaro bajo 1a pena de perjurio que el precedente es verdad y correcto al mejor de mi

conocimiento.

ESTE § DIA DI SEPTIEMBRE 2010

CONCEPCION QUINTING

SUBSCRIBED AND SWORN to before

i

Cr D AT a2 BT LAoh el A,

oty Public - State of Nevads
Couniy of Clask
VIOLETA L. HERNANDEZ
My Appolntmsnt Expizos

me this 2 day of
.~"f‘,_ - I

-11537-1 Antli 15, 2014
N e .

Pape 3 of 3
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Dan L. Wulz, Esq. (5557) _

Venicia Considine, Esq. (11544)

LEGAL AID CENTER OF SOUTHERN NEVADA, INC.
800 South Eighth Street

Las Vegas, Nevada 89101

Telephone: (702) 386-1070 x 106

Facsimile: (702) 388-1642

dwulz@lacsn.org

J. Randall Jones, Esq. (1927)

Jennifer C. Dorsey, Esq. (6456)

KEMP, JONES & COULTHARD, LLP

3800 Howard Hughes Pkwy, 17" Floor

Las Vegas, Nevada 89169

Telephone: (702) 385-6000

Facsimile: (702) 385-6001

iri@kempjones.com

Attorneys for Plaintiffs and Putative Class Counsel

DISTRICT COURY

CLARK COUNTY, NEVADA

Casandra Harrison; Eugene Varcados;

Concepcion Quintino; and Mary Dungan, Case No.;
individually and on behalf of all persons ' Dept. No.:

similarly situated,
Plaintiffs,

V. :
Principal Investments, Inc. d/b/a Rapid Cash; :

Granite Financial Services, Inc. d/b/a Rapid |} AFFIDAVIY OF MARY DUNGAN

Cash; FMMR Investments, Inc., d/b/a Rapid
Cash; Prime Group, Inc¢., d/b/a Rapid Cash;
Advance Group, Inc., d/b/a Rapid Cash;
Maurice Carroll, individually and d/b/a On |
Scene Mediations; W.A.M. Rentals, LLC and §
d/b/a On Scene Mediations; Vilisia
Coleman; and DOES 1 through X, inclusive,

Defendants.
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I, MARY DUNGUN, having been sworn declare and state,

I.

N

)

‘L)

My name is MARY DUNGUN, I live at 8445 Las Vegas Blvd. South, #2156, Las
Vegas, Nevada, 89123.

On or about February 25, 2009, [ took out.a payday loan from Rapid Cash in the
amount of $600.00 pursuant to a written loan agreement.

On or abeut July 17, 2009, FMMR Investments, Inc, dba Rapid Cash filed a
complaint against me in Justice Court, Lag Vegas Township, Clark County,
Nevada, for defaulting on the loan.

The Affidavit of Service for the Summons and Complaint purpertedly served on
me was signed by @ “J. Rivera,” notarized by Maurice Carroll, and affirmed that
service was both received and made by persopal service on the same day, July 31,
2009,

I was not served an July 31, 2009,

T was not served at any other time by On Scene Mediations or any other server of
process in connection with the Complaint.

Rapid Cash obtained a default judgment against me on October 16, 2009

I did not know that I had been sued by Rapid Cash uniil my paveheck was

garnished.

I declare and affirm under penalty of perjury that the foregoing is true and correct to the

i best of my knowledge.

DATED this 8" day of September 2010,

SUBSCRIBED AND SWORN to before

P

me this Z day of E-fg; ;z/r’;w/w?(;‘l(}._

Page 2 of 2

000065

000065

000065



990000

EXHIBIT “5”

000066

000066

000066



290000

N>

LR

20

AW
ek

a2
[N

3
U

A¥F

Dan L. Wulg, Esq. (5557)

Venicia Considine, Esq. {11544)

LEGAL ADD CENTER OF SOUTHERN NEVADA, INC.
860 South Eighth Sireet

Las Vegas, Nevada 89101

Telephone: (702) 386-1070 x 106

Facsimile: {702) 388-1642

dwulz@lacsn.org

J. Randall Jjones, Esq. (1927

Tennifer C. Dorsey, Esg. (6458)

KEMP, JONES & COULTHAED, LL?

3800 Howard Hughes Pkwy, 17" Floor

Las Vegas, Nevada 89169

Telzphone: (702) 385-6000

Facsimile: (702) 385-6001

Inf@kempiongs.com

Attorneys for Plaintiffs and Putative Class Counsel

DISTRICT COURT

CLARK COUNTY, NEVADA

Casandra Harrison; Eugene Varcados;

Concepeion Quintino; and Mary Dungan, : Case Na.:
individually and on behaif of all persons j Dept. Mo

simikarly situated,
Plaintiffs,

¥,
Principal Investments, Inc. d/b/a Rapid Cash;
Granite Finaneial Services, Ine. d/bfa Rapid
Cash; FMMR Invesiments, Inc., d/b/a Rapid
Cash; Prime Group, Inc., ¢/bfa Rapid Cash;
Advance Group, tne., d/bia Rapid Cashy;,
Maurice Carroll, individaatty aned d/ba On
Scene Mediations; W.ANM. Rengals, LLC and
dh/a On Scene Mediations; Vilisia
Celeman; and DOES T through X, inclusive,

AFFIDAVIT OF DAN L. WULZ

Detendants.
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AFFIDAVIT OF DAN L. WULZ, ESQ.
IN SUPPORT OF MOTION FOR CLASS CERTIFICATION

STATE OF NEVADA )
)sS.
COUNTY OF CLARK )

DAN L. WULZ, first being duly sworn deposes and says:

1. 1am an attorney admitted to practice before the coutts of the states of Nevada,
California (inactive), Arizona {(inactive), and Kansas (inactive). ‘1 am also admitted to practice in
the United States District Court for the District of Nevada, the United States District Court for
the District of Kansas, the United States Court of Appeals for the Tenth Circuit, and the United
States Supreme Court.

2. I'was first admiltted to the bar of the State of Kansas in 1978.

3. My resume is attached.

4. One of the first cases ] worked on was a class action case by service station attendants

for wages unlawfully withheld, filed in the District Court of Shawnee County, Kansas. (Marn v.

i Hudson Qil Company). Marn was successfully resolved with money being distributed to the

class. I also worked on the similar case of Foltz v. Clark Oil Company, filed in the same court,

which too was successfully resolved with money being distributed 1o the class. 1 filed and

successfully resolved the class action case of Helton v, Walker House Associates, Case No. CV-

S-94-01118-LDG, in United States District Court. [ have worked on the class action case of

# Mever v. Bigelow, Case No. A322738, filed in the District Court of Clark County, Nevada,

involving a widespread practice of illegal lockouts of tenants by a Las Vegas landlord, which was

& successfully resolved. I have worked on the class action case of Marton v. Metmore Financial,

Page 2 of 3
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Ing,, Case Wo. AZ93583, filed in District Court of Clark County, Nevada, involving excessive
MOTtEABE CSCTOW ancounts, whith was successfully resolved in July, 1997, 1 have worked on the

class action case of Lucky Credit Company, LLC d/l/a Lucks Cash 4 U v, Shafer, Case No.

AS77847, Department 9, District Court, Clark County, Mevada, currenily pending final approval
for settlement.

5. Thawe Iitig,até.d cases to jury verdict and through the appellate courts in both siate and
federal courts since 1978, 1 have handled or participated in handling 24 appellate court cases.

FURTHER YOUR AFFIANT SAYETH NAU (n-}i /

DAN L, WULZ

SUBSCRIBED and SWORN o before

Y %
Lk Cd

ST day of o de@ferqdas | 2010,

s “> ~
St&E o8
& W S X
RV S o S

Notary Public in and for hid County and State

Page3of 3
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DAN L. WULZ
800 South 8" Street, Las Vegas, Nevada 89101
(702) 386-1070, Extension 106

EDUCATION:

[978- I.D. - Washburn University School of Law, Topeka, Kansas,
Dean's Honors.

1973- B.A. - University of Kansas, Lawrence, Kansas.
Major: Speech Communication and Human Relations.

EMPLOYMENT HISTORY:

LEGAL AID CENTER OF SOUTHERN NEVADA, INC., Las Vegas, Nevada, Deputy Executive
Director
1/96 to present
®  Present - Supervision and Administrative Duties; selected consumer and class action litigation
@ Past - Litigation (ADA,;, Consumer Law, i.e., contract disputes w/ car dealers & pay day lenders;
UCC,; Deceptive Trade Practices Act, Odometer Act; TILA; ECOA; FCRA)

NEVADA LEGAL SERVICES, Las Vegas, Nevada, Staff Attorney,
3/94 to 12/31/95
®  Practice emphasized federally subsidized housing and class action litigation.

BRYAN LYKINS HEJTMANEK & WULZ, P.A., Topcka, Kansas, Partner,
6/1/86-12/31/91.
®  Practice emphasized plaintiff personal injury litigation.
Co-counseled personal injury trial resulting in $1 million jury verdict.
Handled over 100 client files at any one time, from initial client call to final appeal.
Handled or participated in handling 23 appeals in State and Federal courts.
Co-managed office with sixteen employees.

% @& 8 @

SCHROER RICE BRYAN & LYKINS, P.A., Tepeka, ausas, Partuer,
12/83-5/31/86.
®  Practice amphasized research, writing, litigation and appeilate practice in personal injury
cases.

JONES SCHROER RICE BRYAN & LYKINS, I.A., Topeka, Kansas, Associate,
6/78-12/82.
. Practice emphasized product liability litigation; two class action cases.

JONES SCHROER RICE BRYAN & LYKINS, P.A, Topeka, Kansas, Law Clak,
YTT-6178.
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MEMBERSHIP AND PROFESSIONAL ACTIVITIES:

1995 - Arbitrator, Nevada Court Annexed Arbitration Program.

1989-1990 - Board of Editors, Journal of the Kansas Trial Lawyers

Association.

1989 - Judge, Moot Court Competition, Washburn University
School of Law.

1988 - Adjunct Professor, Legal Assistant Program,
Washburn University.

1987 - Received training and certification as Special

Education Due Process Hearing Officer.

1978-1991 - Kansas Trial Lawyers Association.

PUBLISHED AUTHOR:

Co-Author: "Product Liability-Defective Design of Rotary
Power Mower." 33 P.O.F.2d 447 (1983).

Product Liabil- “Sorry, This Courthouse is Closed."
ity Column: Journal of Kansas Trial Lawyers, Vol. 10, No. 2.

General Column: "Recent Developments in Premises Liability:
A Suggestion Of Denial Of Equal Protection.”
Journal of Kansas Trial Lawvers, Vol. 8, No. 6.

Lead Column:  "Causation: Distinguishing The Existence of Liability
From The Extent of Liability." Journal of Kansas Trial
Lawyers. Vol. 6, No, 4,

Article: "Farm Machinery: Compression Roier Design Is

Article: “Lawn Mower Makers Shortcut Safety.” Trial,
Vol. 16, No. 11.

1978 - Kansas Supreme Court and alf inferior courts of the State of
Kansas, United States District Court - Kansas.
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1980 - United States Court of Appeals, Tenth Circuit.
1982 - United States Supreme Court.

1993 - California Supreme Court and all inferior courts of the State
of California.

1994 - Arizona Supreme Court and all inferior courts of the State of
Arizona. (Received second highest score on bar exam).

1994 - Nevada Supreme Court and all inferior courls of the State of
Nevada. United States District Court - Nevada.

REFERENCES AND WRITING SAMPLES AVAILABLE

UPON REQUEST
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APPELLATE EXPERIENCE AND PUBLISHED DECISIONS:

l'(

2

9.

10.

13.

Lippis v. Peters, 112 Nev. 1008, 921 P.2d 1248 (1994) {constitutionality of summary
eviction; assisted in preparation of brief)

'mjuly, prepar ed bnef)

Lowe v, American Family Mutual insurance Co., 1991 Kan.App. LEXIS 1052, unpublished
opinion. (pelswa[ injury; uninsured motorist insurance issues; prepared brief and argued

appeal).

Masters_ v, Daniel International Corgoration, 895 F.2d 1295 (10th Cir. 1990), vac. and
remanded, 496'U.S. 933, 110 S.Ct. 3208, 110 L.Ed.2d 656 (1990), onremand, 917 F.2d 455
(10" Cir. 1990). (retaliatory discharge, federal preemption; prepared brief and argued appeal
in Tenth Circuit; prepared brief in U.S, Supreme Court).

Willoughby v. Willoughby, 758 F.Supp. 646 (D.XKan. 1990) (life insurance, change of
beneficiary, divorce, restraining order, summary judgment granted).

Mason v. Coker, 1989 Kan.App. LEXIS 661, unpublished-opinion. {(personal injury; prepared
brief).

Duncan v. City of Osage City, 13 Kan.App.2d 364, 770 P.2d 843 (1989). (worker's
compensation; co-authored brief and argued appeal).

Bridges v, Bentley, 244 Kan. 434, 769 P.2d 635 (1989). (personal injury; co-counse! al trial,
prepared brief and argued appeal; $1 million verdict).

Tomlinson v. Celotex Corp., 244 Kan. 474, 770 P.2d 825 (1989). (personal injury. asbestos,
statute of imitations; assisted in preparation of brief and argued appeal).

Patterson.v. Hartford Accident and Indemanite Ca., Case No. 88-1147, 10th Civ., per cwriar,

e

6/23/89. (insurance policy coverage, premises Hability; co-guthored brief).

Menne v, Celotex Corp., 861 F.2d 1453 (10th Cir. 1988). (personal injury, ashestos; co-
authored brict).

Patrons Mut. JAns. Assin v, Harmon, 240 Kan. 707, 732 P.2d 741 (1987). {interpretation: of

e S 2

homeowner's insurance policy; prepared brief and argued appeal).

Bowers v, Otienad, 240 Kan, 268, 729 P.2d 1163 (1986). (personal injury, premises liability;
prepared KTLA amicus curiae brief successfully urging adoption of active negligence
exception to status classifications of premises Hability).
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{4,

17.

18.

21.

000074

Mercer v. Fritts, 9 Kan.App.2d 150 (1984), aff'd. 236 Kan. 73, 689 P.2d 774 (1984). (personal
injury, urged rejection of status classifications of premises liability or adoption of active
negligence exception; prepared both briefs and argued both appeals).

Unified School Dist. No. 503 v. McKinney, 236 Kan. 224,689 P.2d 860, 21 Ed.Law Rep. 353

(1984). (violation of teacher's constitutional rights by school board; prepared briefand argued
appeal).

Hanna v. Huer. Johns, Neel. Rivers.and Webb, 233 Kan, 206, 662 P.2d 243 (1983).
(personal injury, architect liability; co-authored brief).

Griffin v. Rogers, 232 Kan. 168, 653 P.2d 463 (1982}, {liability of Stats, shert{l and
contractor arising out of capsizing of Whipporwill showboat; co-authored brief).

Halpin v. Frankenberger, 231 Kan, 344, 644 P 2d 452 (1982}, {subrogation and conlribution
rights of co-guarantor; prepared briet).

Hardin v, Manitowoc:Forsythe Corp., 691 F.2d 449 (10th Cir. 1982). (personal injury product

liability; procedural issues involving phantom parties under Kansas comparative negligence;
prepared brief and argued appeal).

Greeawood v, McDonough Power Fguinment, Inc., 637 F.2d 338 (10th Cir. 1982), revd, 464

(.S, 548, 104 S.Ct. 845, 78 L.Ed.2d 663 (1984), rehearing, 731 F.2d 690 (1984 (versoral

injury, product Hability; prepared briefs in Tenth Cirenit and United States Supreme Court and

argucd appeal in Tenth Circuit).

Viestenz v, Ileming Comganies. Inc., 687 F.2d 338 (10th Cir. 1982). (F.L.S.A. preemption
of employee's suit against employer; prepared brief and argued appeal).

Yogel v, Missouti Valley Steeldne., 229 Kan. 492, 625 P.24 1123 (1981}, {service of process
on dissolved corporation; co-authored brief and argued appeal’.

Tenuneny. Kent-Brown Chevrolet Co., 227 Kan, 45, 605 2,26 95 (1980), (payment of wages:
prepared KTLA amicus curiae brief).

State. ex rel, v, Hill, 223 Kan. 425, 573 P.2d 1478 (1978). (unauthorized practice of law;
worked o brief ag Iaw clerk).

Pauley v. Gross, § Kan. App.2d 736, 574 P.2d 254 (1977), revid den., 225 Kan. 845 (1978},
(denial of bail and detention of 2 juvenile; preparved KTLA amicus curiae brief as law clark).
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EXHIBIT “6”
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AFFIDAVIT OF J. RANDALL JONES IN SUPPORT OF
MOTION TO CERTIFY CLASS

STATE OF NEVADA )]
COUNTY OF CLARK ; N

J. RANDALL JONES, Hsq., being first duly sworn, deposes and adtests the following, all
of which is stated upon personal knowledge except for those matters stated upon inforroation aed
selief] if any, and as for those matters, Affiant believes them to be true,

1. 1 am over the age of eighteen and competent to testify as {o the matters stated
herein.

2. Iamapariserin the law firm of Kemp, Jones & Coulthard, LLP, (“KJ&C,” fka
Hazrison, Kerap, Jones & Coulthard) and licensed to practice law in the State of Nevada:

3, Kemp, Jones & Coulthard is an AVwated firm. am an -AV-rated litigator with
almost 30 years of practice in C}ark County, Nevadn. Attached hereto as Exhibit A is my profile

printed from www.martindale.com.

£, 1 wag named Trial Lawyer of the Year in 1998 by the Nevada Trial Lawyers
Association, included in Las Vegas Magazine’s “Top Lawyers, Las Vegaa's Best Attorneys as
Chosen by Their Peers,” lisied among Nevads Women Meagazine s “Best Lawyers in Nevada®™
2003-2004, and have been named as one of Nevada’s Top Litigators in ssveral national
publicativus including Superlawyers, Chambers and Partrers USA, sad The Best Lawyers in
America,

5 1 also have been inducted into the Amsrican College of Trial Lavwyers and the

Arnerican Board of Trial Attorneys, both losg-standing srgasizations dedicated o excellence in

trial advacacy, whose members are inducted only after a rigorous ovestigation which evidences a

Adtidavit of 3. Randall Jones in Support of Motlon o Cenify Class Pagelof 3
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high level of {rial sldl} and experience, having tried to verdict at lesst 23 jury irials before even
being considered for membership.

é. KI&C is also highly experienced in the prasecution of class wetions, having
successfully ltigated numerous elass actions in this jurisdiction including but not Hmited to
Forsythv. Fumuang, 118 3. Ct, 710 (1999) (an 84,000 member class action by Nevadans against
Humana, Inc., and Humave Insuwrance, thut ultimately resulied in a settlersent of approximately
§28.8 million after a favorable, 2-0 ruling from the United States Supreme Courf), KI&C was
actively invalved in the prosecution of some of the largest multi-district litigation cases in the
United States during shic Jast two decades, having beer appointed to the Plaintiffs’ Executive or
Pluintiffs* Steering Commitices in the tobacso, breast implant, pedicte bone screw, Fen-Phan,
and Vioxx ltigarions, and most recently in the 2n re; Motor Fiel case tg Kansas Gity, Kansas.

3&C was also g plonesr in consiruetion defect class sction litigation in Clark County ini the
1990z,

7. { am ouwrremtly lead class counse! in the fn re; Kiree Litigation, 4 centified class
action involving defective brass plumbinyg fittings installed in tens of thousands of Clark County,
Nevada, homes. To date, we have reached settlements with various defendants totaling more
than $150 million, and trial is scheduled to commence on May 18, 2009, with any remaining
parues.

g, Along with Lepal Aid Center of Southern Nevada, Tne., KI&C is co-class counsel
for the Plaintiff class in the action entitled Lucky Credit Company, LLC dba Lucky Cash 41U v.
Gaorge Bozis, case number AST7847, now pendiog in Department IX of the Eighil: Judicinl
District Court for Clank County, Nevada, A settlement was reached in that case on behalf of the

clags-member/ousteners of payday lender, Lucky Cash, and the pasties are simply awaiting the

W

~

final fairness heaving,

Affidayis of 1. Rundal? Jones In Support of Motion to Certlfy Class PageZof 3
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9, Along with my partner, Jennifer C. Dorsey, Esq., I have co-authored the Nevada
section of the ABA’s publication, SURVEY OF STATE CLASS ACTION LA W, for the past ten years.

10.  In my 28 years of practice, I have tried dozens of jury irials and bench trials,
participated in and conducted numerous arbitrations, and participated in more than 100
mediations.

FURTHER YOUR AFFIANT SAYETH NAUGHT.

J. RANDALL RIT:)% ESQ.

Subscribed and sworn to before me, a
Notary Public, this 2 _day of September, 2010.

Staty Public in and for said
nty and State

FOTKN
,..9.;‘.’}1
H .

gher. /Y
A

J, MELNAR
Notary Public-State of Noveda
APPY, NO, 94-5487-1
My App. Explas Novamber 04, 2010

Affidavit of ). Randall Jones in Support of Motion to Certify Clusy Pege3 of 3
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Dan L. Wulz, Esq. (5557)

- Venicia Considine, Esq. (11544)

LEGAL AID CENTER OF SOUTHERN NEVADA, INC.
800 South Eighth Street

Las Vegas, Nevada 89101

Telephone: (702) 386-1070 x 106

Facsimile: (702) 388-1642

dwulz(@lacsn.org

J. Randall Jones, Esq. (1927)

Jennifer C. Dorsey, Esq. (6456)

KEMP, JONES & COULTHARD, LLP
3800 Howard Hughes Pkwy, 17" Floor

- Las Vegas, Nevada 89169

" Telephone: (702) 385-6000
© Facsimile: (702) 385-6001

- jri@kempjones.com

Attorneys for Plaintiffs and Putative Class Counsel

DISTRICT COURT

CLARK COUNTY, NEVADA

Casandra Harrison; Eugene Varcados;
Concepcion Quintino; and Mary Dungan,

individually and on behalf of all persons Dept. No.: XI
similarly situated,
Plaintiffs,
Y, ' PLAINTIFFE MOTION FOR

Principal Investments, Inc. d/b/a Rapid Cash;
Giranite Financial Services, Inc. d/b/a Rapid

Case No.: A-10-624982-B

RULE 23 NO CONTACT ORDER
OR, ALTERNATIVELY, FOR A
PRELIVIINARY INJUNCTION

000080

Electronically Filed
09/09/2010 04:08:05 PM

A b

CLERK OF THE COURT

Casty; FMMR Investments, Inc., d/v/a Ragpid
Cash; Prime Group, Inc., d/v/a Rapid Cash;
Advance Groug, Inc., d/b/a Rapid Cash;
Maurice Carroll, individually and /b2 On
Scene Mediations; W.A M. Rentals, LLC

and d/b/a On Scene Meadiations; Vilisia
Colernan, and DOES T through X, inclusive,

Defendants.

Date of Hearing:
Time of Hearing:
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Piaintiffs, Casandra Harrizon, BEugene Varcados, Concepelion Quintino, and Mary

Dungan, individually and on behalf of all persons similarly situated, (hereafter “Class

I Representatives” or “the Class™), by and through counsel, J. Randall Jones, Esq. and Jennifer C.
. Dorsey, ¥sq., Kemp, Jones & Coulthard, LLP, Dan L. Wulz, Esq., and Venicia Considine, Esg.,

- Legal Aid Center of Southern Nevada, Inc., purspant io NRCP 23 hereby respectfully move this

Court for a Rule 23 no contact Qrder or, alternatively, pursuant 10 NRC? 55, a Preliminary
Injunction ggainst the Rapid Cash' Defendants, The Class respectfully requests that this Court
grant a Rule 23 no contact Qrder 10 preserve the integrity of the class, the remedies available lo
the Class, and to prevent the exercise of midue influence by Rapid Cash upon the Class, and
including collection activity on void default judgments against the Class. In the alternative, the
Class pursyant to NRCP 65 moves the Court to enter a Preliminary Injunetics 1o preserve the
staius gro, with the same relief as that requested under Rule 23.

This Metion is based upon the pleadings and papers filed herein, the following
Memorandum of Points and Authorities, supporting exhibits, and any argument which the court

will allow,

&5
%

Ao
A
&

DATED this _¢ day of Sepiember, 2010,

&$

S

LEGAL AID CENTRER DF
SOUTHERN NEVADA, INC,

-

By: 5 N S
Dan L. Wulz, Esq. (5557)
Venicia Considine, Esq. (11544}
8C0 South Eighth Street
Las Vegag, Nevada §9101

! Principal lnvesiments, Inc. dfbia Ripid Cash, Granite Financial Services, Ine, d/bfa Rapic Cashy FMMR
Investments, Ine., d/bfa Rapid Cash; Peline Group, ne, dfbia Rapid Cash; and Advance Group, Inc., dfb/a Rapis
Cash will colestively bo roferved to bBerein throughout as “Rapid Cash.”

Page2of 19
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J. Randall Jones, Esq. (1927)

KEMP, JONES & COULTHARD, LLP
3800 Howard Hughes Pkwy, 17" Floot

Las Vegas, Nevada 89169

Attorneys for Class Representatives and
Putative Class Counsel

NOTICE OF MOTION

TO:  All Parties.

YOU AND EACH OF YOU WILL PLEASE TAKE NOTICE that the undersigned will
bring the above PLAINTIFF’S MOTION FOR ORDER OR PRELIMINARY INJUNCTION on
for hearing before the Court at the courtroom of the above-entitled Court on the ___13__ day of

Oct 9 M O 0 XI
, 2010, at a.m. in Department of said Coutt.

LEGAL A1D CENTER OF
SOUTHERN NEVADA, INC.

By: .. {i/,/&,;j:‘{/ ff /;i"g%f/f

N

Dan L. Wulz, Esq. (5557)
Venicia Considine, Esq. (11544)
800 South Eighth Street

Las Vegas, Nevada 89101

J. Randall Jones, Esq. (1927)

KEMP, JONES & COULTHARD, LLP
2800 Howard Hughes Pkwy, 17" Floor
Las Vegas, Nevada §9169

Attorneys for Clags Representatives and
Putative {iass Counsel

Page 3 of 19
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MEMORANDUM OF POINTS AND AUTHORITIES

1. INTRODUCTION

As detailed in the Complaint and Motion for Class Certification (filed hepein and
incorporated by reference), this class aclion seeks, fnser-alia, declaratory and injunciive relief
direciing Rapid Cash to set aside the void default judgments it obtained against its customers in
Clark County’s Justice Courts through On Scens Mediations” fraudulent “sewer service,™ Rapid
Casl’s patiern and practice of abtaining defavlt jndgments against its unwilling customers
through: this despicable conduct makes this case uniquely suited for class-action treatment. And
the breadth and vileness of this conduct highlights the need to immediately implement
safeguards to prevent the Defendants from having any contact with Plaintiffs and the putative
class members or taking steps to enforce or collect upon these void default judgments.

ingly, Plainti e this Court to exarcise iis broad m rial powers under NRC
Accordingly, Plaintiffs move this Court to exereise iis broad managerial e fer NRCP

23(d} and enter an order preventing Defondants from having any contact with Plaintiffs and the
putative class mambers except through counsel or otherwise taking steps (o eaforee these void
default judgments. Alternatively, Plaintiffs request 2 preliminary injunction to restrict the

Defendants from such contact and enforcement activities.

The Class incorporates the facts and class action allegations stated in the Complaint and
the accompanying Motion for Class Certification, with Fxhibils, filed contemparaneously

herewith. Accordingly, those facts will not be repeated here.

Page 4 of 19
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I1. RULE 23{d) ORDERS IN CLASS ACTIONS

Rule 23(d) permits broad orders in the conduct of class actions. The Court may make
appropriate orders, “imposing conditions on the representative parties . . .” and “dealing with
similar procedural matters,” in a class action, according to Nevada Rules of Civil Proceduire

23(d)(3) and (5). “A district court has both the duty and the broad authority to exercise control

. over a class action and to enter appropriate orders governing the conduct of counsel and

parties.” Gulf Qil Co. v. Bernard, 452 U.S. 89, 100 (1981 )(homeowners moved for an order

preventing manufacturer from communicating with putative class members and preventing

manufacturer’s ex parte inspections of homes of absent class members pursuant to FRCP 23(d)).

The relief requested is consistent with NRCP 23. The Court’s authority includes “the authority

to enjoin communications with class members to protect them from undue influence.” Inre

- McKesson HBOC, Ine. Sec. Litig., 126 F:Supp.2d 1239, 1242, citing Gulf Oil Co., supra, 452

U.S. at 100.

As the Court might well imagine, once a class-action has been filed, some Defendants
engage in efforts to sabotage the case. Such actions may include, but may not be limited to,
contacting the Class Representatives to offer settlements to buy them off;, contacting putative
class members in an effort to persuade them to repudiate the class action by making
misrepresentations concerning the action, or to sign releases, or to sign exclusion requests, or to

quickly and cheaply settle their potential claims, thereby affecting the integrity of the Class and

= the remedies available to the Class--«~-al] behind the backs of the Court and Class Counsel. As

such, courts in class actions have the authority grnd duty to enter orders governing such conduct

by both the parties and counsel.

Page 5 of 19
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