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REPLY BRIEF ON MOTION TO STAY REMITTITUR

1. A Stay of Remittitur should Not be Denied Just
Because the Nevada Appeal Took Years

Respondents’ opposition to a stay of remittitur seems to be more of
a complaint about how long the Nevada appeal took, rather than any
principled analysis of a motion under NRAP Rule 41(a)(3). That the
Nevada appeal took years should not be the basis of a denial of a stay of
remittitur, especially where the timetables for the United States Su-
preme Court’s consideration of a petition for certiorari—and for resolu-

tion of a case on the merits—are well recognized.
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True, the decision from this Court came two years after oral ar-
gument, but respondents’ argument shortchanges this Court by sug-
gesting that the appellate process has been and will be nothing but
needless delay. Rather than demonstrating waste, the time taken by
this Court reflects the care the Court took in addressing the important
issues in this case. In any regard, the complexity of the appeal in this
Court is no reason to deny appellants their right to petition for certiora-
ri on these important questions of federal law.

That the U.S. Supreme Court grants certiorari only in a limited
number of cases should not be a basis for wholesale denial of NRAP
41(a)(3) stays of remittitur. In addition, respondents do not suggest any
legal authority that that is a proper consideration for a stay under
NRAP 41(a)(3).

2.  Petitioning the U.S. Supreme Court will
Fulfill the Legislative Intent behind

Allowing an Interlocutory Appeal
from the Denial of Arbitration

This i1s a statutorily authorized interlocutory appeal, following the
legislative intent behind both the FAA and NRS Chapter 38 to have the
1ssue of arbitrability reviewed on appeal immediately after a denial of

arbitration and before the parties’ and the courts’ resources are expend-
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ed in district court litigation. See NRS 38.247(1)(a); 9 U.S.C. § 16(a)(1).
The purposes behind those schemes are fulfilled only if this Court stays
remittitur to allow appellant to seek review in the U.S. Supreme Court
before engaging in litigation. As this Court has recognized, the object of
appellate review of an order denying arbitration is diminished if the or-
der 1s not stayed and litigation proceeds in the meantime. Mikohn
Gaming Corp. v. McCrea, 120 Nev. 248, 253, 89 P.3d 36, 39—40 (2004).
And now is the proper time for appellants to file their petition for
certiorari. Respondents argue that the U.S. Supreme Court cannot re-
view this Court’s decision until the district court enters a final judg-
ment on the merits (Opp. 5-6), but that’s wrong. The U.S. Supreme
Court routinely grants certiorari from a state court’s denial of a motion
to compel arbitration! because a state court’s “failure to [compel arbitra-

tion] is subject to immediate review.” KPMG LLP v. Cocchi, 132 S. Ct.

L E.g., DirecTV, Inc. v. Imburgia, 136 S. Ct. 463, 465 (2015); KPMG LLP
v. Cocchi, 132 S. Ct. 23, 24, 26 (2011); Buckeye Check Cashing, Inc. v.
Cardegna, 546 U.S. 440, 443 (2006); Citizens Bank v. Alafabco, Inc., 539
U.S. 52, 54-55 (2003); Doctor’s Assocs., Inc. v. Casarotto, 517 U.S. 681,
683—-84 (1996); Allied-Bruce Terminix Cos. v. Dobson, 513 U.S. 265, 269
(1995); Volt Info. Scis., Inc. v. Bd. of Trs. of Leland Stanford Jr. Univ.,
489 U.S. 468, 471, 473 & n.4 (1989); Perry v. Thomas, 482 U.S. 483, 486,
489 & n.7 (1987).



23, 26 (2011); see Southland Corp. v. Keating, 465 U.S. 1, 7-8 (1984).

3. This Case Presents Important, Disputed
Questions of Federal Law

This i1s an important case. Respondents argue that the decision to
let courts adjudicate the question of litigation-conduct waiver “is in ac-
cordance with the holdings of a number of federal appellant courts”
(Opp. 4), but the decision also conflicts with the holdings of a state court
(Woodland Ltd. P’ship v. Wulff, 868 A.2d 860, 865 (D.C. 2005)) and a
federal appellate court (Nat’l Am. Ins. Co. v. Transamerica Occidental
Life Ins. Co., 328 F.3d 462, 466 (8th Cir. 2003)), which creates a split
under U.S. Supreme Court Rule 10(b). This Court recognized as much.
(Op. at 10.) This Court’s ruling, moreover, 1s independently reviewable
under U.S. Supreme Court Rule 10(c) as it decides important questions
of federal law on waiver by litigation conduct “that ha[ve] not been, but
should be, settled by the [U.S. Supreme Court].”

4. The Discussion of a Bond is Out of Place

Because appellants are not seeking to stay the execution of a final
judgment, respondents’ discussion of a bond is out of place. According-
ly, the district court required no bond for its stay pending appeal, and

none is required now.



CONCLUSION

This Court should stay the issuance of the remittitur.
Dated this 25th day of February, 2016.
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