1 | defenses and failed to interview any of the victims whose credibility was crucial for a conviction.
2 || Mr. Dunckley’s attorney’s performance was deficient to the point that he deprived Mr. Dunckley of
3 || any defense and provided the District Court and Mr. Dunckley with a completely unreliable outcome
and that deficient performance prejudiced Mr. Dunckley. Competent counsel would have sought a

court-ordered investigator, had that investigator explore with his client the facts surrounding the

4

5

6 | underlying crime and any mitigating circumstances and Mr. Dunckley’s alibi defense, Competent
7 | counsel would have had that investigator complete an independent investigation with an eye toward
g | defenses, and used the facts uncovered by the independent investigation in the trial and in
9 | sentencing. There is no reasonable trial and/or sentencing strategy designed to effectuate Mr.
10 | Dunckley’s best interest that would have justified his attorney’s failures in this regard. Moreover,
11 | that the independent investigation would have shown Mr. Dunckley’s alibi defense was true and that
12 | Mr. Dunckley was innocent. The independent investigation and interview of the victims would have
13 | also shown that the alleged victims lacked sufficient credibility because of alcohol impairment, age,
14 | and/or the length of time between the alleged crime and the trial to support a conviction. Any
15 | decision that Mr. Dunckley’s attorney may have made not to conduct a preirial investigation could
16 | not have been informed and could not have constituted a reasonable professional judgment. Had Mr.
17 | Dunckley’s attorney conducted a pretrial investigation and interview of the victims, Mr. Dunckley
18 | would not have been convicted of Lewdness with a Child under the Age of Fourteen Years and
19 | Attempted Sexual Assault. Accordingly, Mr. Dunckley is entitled to relief.

20 Ground Two: Petitioner Dunckley was deprived of due process, equal protection, a

21 | fair proceeding, and a reliable sentence in violation of the Constitution and Laws of Nevada and the

77 | United States Constitution. Nev. Const. Art. 1, § 8; United States Constitution, Amendment XIV.

23 Supporting Facts:
24 (1) The State knowingly and intentionally offered Mr. Dunckley an illusory Guilty Plea

25 | Memorandum which required Mr. Dunckley to spend months obtaining a psychosexual evaluation in
76 | accordance with NRS 176.139. Indeed, during the guilty plea hearing counsel for the defense and the

27 | State informed the District Court as follows:

28 My. O'Mara: Your honor, there’s been negotiations with the district
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1 attorney’s office to se this out five to six months so that Mr. Dunckley can get sexual
offender therapy during that period of time. And basically the D.A. is giving him
2 every opportunity to try to qualify for probation and to do the things that will be
beneficial for him to present to you at sentencing. So she’s allowed for a five- to six~
3 month extension so that he can get those type of therapy classes, and so we’d ask for
that type of time before sentencing.
4 Ms. Viloria: Your Honor, my agreement is just to see if this defendant is
worthy of any type of grant of probation, whether he can earn it or not. I want to see
5 what he does between now and then. :
S0 1 do not object to any type of contimuance that Mr. O"Mara is asking for to
6 set out the sentencing date.
7 | (Transcript of Proceedings, Motion to Confirm Trial; March 6, 2008; pages 12 and 13; attached as
g || Exhibit 1)
9 (2)  Mr. Dunckley complied in all respects with the terms of the Guilty Plea
10 | Memorandum — Mr. Dunckley attended all required classes and appointments and obtained the
11 | appropriate psychosexual evaluation in accordance with NRS 176.139 that would have allowed him
12 | probation.
13 (3)  Yet the State deprived him of the benefit of his bargain. The State vigorously,
14 inappropriately, and in violation of the spirit of the Guilty Plea Memorandum argued for a prison
15 || sentence that exceeded even the recommendation of the Division of Parole and Probation.
16 (4)  The State offered Mr. Dunckley a Guilty Plea Memorandum which allowed him an
17 | opportunity of probation, but deprived Mr. Dunckley of the benefit of probation by acting in bad
18 | feith thereby depriving Mr. Dunckley of the sole benefit to him of the Guilty Plea Memorandum.
19 | The State had no intention of allowing Mr. Dunckley probation and proved its intention to deprive
50 | Mr. Dunckley of the benefit of his bargain through its inappropriate sentencing arguments. A plea
21 | agreement includes an implied obligation of good faith and fair dealing. U.S. v. Jones, 58 F.3¢ 688
a5 | (D.C. Cir. 1995); and the State breached the Guilty Plea Memorandum by acting in bad faith.
23 (5)  The Due Process and Equal Protection Clauses of the Fourteenth Amendment
74 | mandate that a guilty plea be knowingly and intelligently entered. Smith v. O'Grady, 312 U.S. 328,
95 || 334 (1941); accord, Bryant v. Smith, 102 Nev. 268, 272, 721 P.2% 364, 368 (1986), limited on other
26 | grounds by Smith v. State, 110 Nev. 1009, 879 P.2° 60 (1994).
27 ©) This claim is of obvious merit. Mr. Dunckley was deprived of both due process and
5g Il equal protection under the law because the State extracted an illusory Guilty Plea Memorandum
S el om0

Reaw, Novala 89501 7
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from him which held out the hope of probation, and then argued in bad faith against probation.
Accordingly, Mr. Dunckley is entitled to relief.

Ground Three: Petitioner Dunckley was deprived of due process, equal protection, a

fair proceeding, and a reliable sentence in violation of the Constitution and Laws of Nevada and the
United States Constitution, Nev, Const. Art. 1, § &; United States Constitution, Art. 1, § 9, ¢l. 3, and
Amendment XIV.

Supporting Faets:

(1) During sentencing, District Court made the following statement about Mr.

Dunckley’s request for probation as provided in his Guilty Plea Memorandum:

The Court: ... I know you plead to something that allows for a lesser
offense, but it does not allow for probation.

(Transcript of Proceedings, Sentencing; August 5, 2008; page 59; emphasis added; attached as
Exhibit 2.)

(2)  The District Court deprived Mr. Dunckley of the benefit of the Guilty Plea
Memorandum through an ex post facto application of NRS 17 6A.110.

3) According to the terms of the Amended Information, Mr. Dunckley allegedly
comrtitted Count I, Lewdness with a Child under the Age of Fourieen Years, a violation of NRS
201.230, “on or between the 14™ day of August A.D. A.D, 1998, and the 13" day of August A.D.
A.D., 2000, or thereabout....” (Amended Information; filed on February 28, 2008; page 1, lines 23 —
25; attached as Exhibit 3.)

(4) At the time the alleged crime occurred, NRS 176A.110(1) and (3)() permitted
probation for a person convicted of “L ewdness with a child pursuant to NRS 201.230.” At the time
of sentencing, however, the Nevada Legislature had amended NRS 176A.110 to eliminate probation
for a person who had committed lewdness with a child pursuant to NRS 201.230. The District Court
applied the later version of NRS 176A.110 ex post facto to Mr, Dunckley.

(5)  The Ex Post Facto Clause of the United States Constitution ptohibits laws which
make more burdensome the punishment for a crime, after its commission. Flemming v. Oregon

Board of Parole, 998 F.2d 721,723 (9th Cir.1993).

AA000178




O 60 ~ ot R N -

NMNNNI\JNN»—-—D-——-.—‘———-HH”
\IO\UI-FL’JI\)'—‘O\OOO'\]G\(J\J;UJ[\JP—‘O

28

STORY LAW GROUP
SE Lisrxiv, SsucSie
Reno, Novads 83311
(776) 384-3520

(6)  This claim is of obvious merit. Mr. Dunckley was deprived of both due process and
equal protection under the law and subjected to impropetly harsher sentencing because the District
Court applied the later version of NRS 176A.1 10 ex post facto to Mr. Dunckley. Accordingly, Mr.
Dunckley is entitled to relief.

Ground Four: Petitioner Dunckley received ineffective assistance of counsel in pre-
trial proceedings and sentencing in violation of the Constitution and Laws of Nevada and the United
States Constitution. Nev. Const. Art. 1, §§ 3, 6 & 8; United States Constitution, Amendments V, VI,
Vil & XIV.

Supporting Facts:

(1) The State charged Mr. Dunckley with counts of Sexual Assault on a Child, Lewdness
with a Child under the Age of Fourteen Years, Statutory Sexual Seduction, and Sexual Assault.

(2)  There was no corroborating evidence in support of the alleged crimes of Sexual
Assault on a Child, Lewdness with a Child under the Age of Fourteen Years, Statutory Sexual
Seduction, and Sexual Assault. In fact, there was a stunning lack of evidence — there was no DNA;
there were no bite marks; and there were no physical or psychological examinations conducted of
any of the victims. To make matters worse, one of the vietims had a blood alcobol content of 0.226
at the time of one of the alleged crimes. Finally, some of the crimes were alleged to have occurred
years prior to the State bringing charges against Mr. Dunckley. Accordingly, the evidence in support
of the alleged crimes consisted of the testimony of the alleged victims; and that testimony was highly
suspect, but crucial for a conviction at trial.

(3)  Mr. Dunckley’s attorney failed to inform Mr. Dunckley of the elements of the crimes
involved and further failed to inform Mr. Dunckley that the State could not prove its case. Instead,
Mr. Dunckley’s attorney became caught up in the media frenzy sirrounding the Brianna Dennison
investigation, misinformed Mr. Dunckley that no jury would believe him, and convinced Mr,
Dunckley to plead guilty to crimes the State could not prove.

(4)  The Sixth Amendment to the United States Constitution guarantees to a defendant the
right to effective assistance of counsel in 2 criminal prosecution. McMann v. Richardson, supra,

Strickland v. Washington, supra; Kirksey v. State, supra. That right applies to both retained and

9
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appointed counsel. Cuyler v, Sullivan, supra. That right also applies at both the guilt and penalty
phases, Strickland v. Washington, supra; Paine v. Siate, supra.

(5)  This claim is of obvious merit. Mr. Dunckley’s attomney failed to properly inform his
client of the elements of the crimes involved so that Mr. Dunckley could make an informed decision
about whether or not to plead guilty. There is no reasonable trial strategy designed to effectuate M.
Dunckley’s best interest that would have justified his counsel’s failure in this regard. Mr. Dunckley’s
attorney’s performance was deficient to the point that he deprived Mr. Dunckley of any defense and
provided the District Court and Mr. Dunckley with a completely unreliable outcome and that
deficient performance prejudiced Mr. Dunckley. Mr. Dunckley would not have been convicted of
Lewdness with a Child under the Age of Fourteen Years and Attempted Sexual Assault,
Accordingly, Mr. Dunckley is entitled to relief.

PRAYER FOR RELIEF

Mr. Dunckley has demonstrated that he is entitled to relief. For the reasons stated above, Mr.
Dunckley prays this Court:
(1)  Issue a Writ of Habeas Corpus;
(2)  Grant an evidentiary hearing;
(3)  Vacate Mr. Dunckley’s conviction and sentence;
(4)  Enter an order granting Mr. Dunckley a trial on all issues and new sentencing, should
Mr. Dunckley be convicted through the new trial; and
(5)  Grant any other relief as this Court may deem necessary in the interest of justice.
i
i
i
it
i
i
i
i
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1 AFFIRMATION
Pursuant to NRS 239B.030

The undersigned does hereby affirm that the preceding document does not contain the social

security number of any person.

2

3

4

5 Respectfully submitted on March 23, 2010.
6 STORY LAW GROUP
7

8

9

By: ““*Kv-'
ROBERT W. STORY, ESQ.

10 Attorneys for Petitioner Brendan Dunckley
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1 CERTIFICATE OF SERVICE
1, Robert W. Story, hereby declare and state as follows:
1 am over the age of eighteen years, a member of Story Law Group in the City of Reno,

County of Washoe, State of Nevada, and I am not a party o this action. My business address is 245

On March 23, 2010, I served the Supplemental Petition for Writ of Habeas Corpus (Post-
Conviction) by placing a true and correct copy for delivery in the United States mail, postage

2

3

4

5 | East Liberty Street, Suite 530, Reno, Nevada 89501.
6

7

8§ | prepaid, to the following address:

9

Terrence McCatthy
Deputy District Atforney
10 1 S. Sierra Street

Reno, Nevada 89501

11
1 declare under penalty of perjury that the foregoing is true and correct.
12
Dated on March 23, 2010, at Reno, Nevada

13
14

15

16 ?‘—“’XW}\?M

Robert W, Sto
17 ° v \

18
19
20
21
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STORY LAW GROUP!
48 E. LorRTY, Suliz 330
Reno, Nevadx 3911 1 2
{775} 2145810
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FILED
Electronically
05-05-2010:11:00:49 AM

Howard W. Conyers
CODE No. 1130 Clerk of the Court
RICHARD A. GAMMICK Transaction # 1468124

#001510

P. O. Box 30083

Reno, Nevada 89520-3083
(775) 328-3200

Attorney for Respondent

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA,
IN AND FOR THE COUNTY OF WASHOE

; ® % %
BRENDAN DUNCKLEY,
Petitioner,
v. , Case No. CRo7P1728
JACK PALMER, Dept. No. 4
Respondent.

ANSWER TO PETITION AND SUPPLEMENTAL PETITION FOR WRIT OF HABEAS CORPUS
(POST-CONVICTION)

COMES NOW, Respondent, by and through counsel, to answer the petition and

supplemental petition as follows:

1. That Respbndent denies each and every a]legatioﬁj'c'i-)'ﬁtajnéd in the petitioﬁ and
supplenﬁental petition.

2. That Respondent is informed and does believe that all relevant pleadings and
transcripts necessary to resolve the petition are currently available.

3. That Respondent is informed and does believe that aside from an unsuccessful appeal
from his judgment of conviction, an unsuccessful motion for modification of sentence, a
pending appeal from the denial of his motion for modification of sentence, and a pending

motion for withdrawal of guilty plea, Petitioner has not applied for any other relief from this

1
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AFFIRMATION PURSUANT TO NRS 239B.030

The undersigned does hereby affirm that the preceding document does not contain the
social security number of any person.

DATED: May 5, 2010.

RICHARD A. GAMMICK
District Attorney

By /s/ GARY H. HATLESTAD
GARY H. HATLESTAD
Chief Appellate Deputy
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CERTIFICATE OF SERVICE

I hereby certify that this document was filed electronically with the Second Judicial
District Court on May 5, 2010. Electronic Service of the foregoing document shall be made in
accordance with the Master Service List as follows:

Robert Story, Esq.
for Petitioner Brendan Dunckley

/s/ SHELLY MUCKEL
SHELLY MUCKEL
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CERTIE;CATE OF SERVICE BY MATT,

I do certify that I mailed a true and correct copy of the
foregoing _MOTION Tor WITHDRAWVAL & (Uil PLER
to the below address{es) on this a&ﬂ day of [FEpRulRy '

2010 , by placing same in the U.S. Mail via prison law library

staff, pursuant to NRCP 5(b):

\ApsHoes Counry D\STTLN’-T’ ATTORALY

% Grey Honesmay
—DLO\E)O,._ 3.30(_93
Reno Mevana Bi520 — 3067

chE{L\L o~ TaE Coungs
TR

e ™ d:mu.m_ DUBTRA
'\3‘0. DoR BOOE3

Rene, Nevama Bagze. Bet3

Dndn Pl

Baenpand DUNe e #/02375¢
Lovelock Correctional Center
1200 Prison Road

Lovelock, Nevada 89419

PDEFENDANT  1n pro Se

AFF TI TO NRS 2398
The undersigned does hereby affirm that the preceding
MOTIoN Fot. WITHDRAWAL o Hulcy PLEA filed in

District Court Case No. (R07-j7a@ _ does not contain the

social security number of any person.
Dated this QL™ day of FERRULARY , 20 /0

BREndAN Dunaid
PefenD AT In Pro Se

AAD0020
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FILED

Electronically
01-03-2011:11:01:36 AM
Howard W. Conyers

CODE #2645 : Clerk of the Court
RICHARD A. GAMMICK Transaction # 1939390
#001510

P. O. Box 30083
Reno, Nevada 89520-3083

(775)328-3200
Attorney for Plaintiff

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA,
IN AND FOR THE COUNTY OF WASHOE

* # *

THE STATE OF NEVADA,
Plaintiff,
V. Case No. CRo7-1728
BRENDAN DUNCKLEY, Dept. No. 4
Defendant.

/

OPPOSITION TO MOTION TO STRIKE STATE’S OPPOSITION TO
MOTION TO WITHDRAW GUILTY PLEA AND SUPPLEMENT IN
CONSIDERATION OF MOTION TO WITHDRAW GUILTY PLEA

Comes now, the State of Nevada, by and through counsel, to submit this Opposition to
Dunckley’s Motion to Strike State’s Opposition to Motion to Withdraw Guilty Plea and
Supplement in Consideration of Motion to Withdraw Guilty Plea. This Oppésitien is based on
the accompanying discussion.

DISCUSSION

Although titled a Motion to Strike, Dunckley’s argument sounds more like a Reply to our
previously filed Opposition to his Motion to Withdraw Guility Plea. Moreover, aside from
taking a few predicable potshots at the State’s Opposition, Dunckley has cited no reason to
strike our Opposition, nor has he cited case law supporting it.

In short, the Court should treat Dunckley’s Motion for what it is: a Reply. Accordingly,

1

AA00020
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Dunckley’s Motion should be denied.

AFFIRMATION PURSUANT TO NRS 239B.030

The undersigned does hereby affirm that the preceding document does not contain the
social security number of any person.
DATED: January 3, 2011.

RICHARD A. GAMMICK
District Attorney

By /s/ GARY H. HATLESTAD
GARY H. HATLESTAD
Chief Appellate Deputy
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CERTIFICATE OF MATLING

Pursuant to NRCP 5(b), I hereby certify that I am an employee of the Washoe County
District Attorney's Office and that, on January 38, 2011, I deposited for mailing through the U.S.
Mail Service at Reno, Washoe County, Nevada, postage prepaid, a true copy of the foregoing
document, addressed to:

Brendan Dunckley #1023236
Northern Nevada Correctional Center
P.O. Box 7000

Carson City, NV 89702

Robert W. Story, Esq.

245 E. Liberty Street, Suite 530
Reno, NV 89501

/s/ SHELLY MUCKEL
SHELLY MUCKEL

AAD00204
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DomeE ™Y _THE ‘INVEMNGATORS' N THE  ARER OF & SImRE. RED-—
ENCE thsTory AND DMV Retoin, SRR THE. ITTE  WOoWed Hove
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Ex-wiife . TENNY Dupatsy . (see ps 128 P;m- ) Aed_ A MADERA,
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2) ON Mpacii 29,2007 DeTeLnve Tom Bosme CThaen
SI\VETL Spﬂdms Womnan's (ame Ann werrviseEs ASHLEY V. AND AL
THAT WwTERwiew Asuiey V., Tews PeTernve BRotme. ABOLT Two

Namey Bemvern 1998 sno 1999, AL SPAN _OF NINE to TEN Nenes
BEMWEEN THE  INTERVIEW AND THE. AUEGED. INapenty., NMET THens
Was  ABsovwnrly No  INvesnoshow Dewe. As | NoTed s RED OS24H02706,
3 &) Derenve. Briloome  Sates i G\WEN_THE NEW | NFoemaTios | LEARMED
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CoraFiny THE . BBAD: AD ot NaT, T Wodld Have oy p
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LoD, Hiave (AEEv . Ui Frvoednys To, Tie  STRTE, REsuefng 10
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o ey AcompPusH 1Ty Gopl A RECAESIMATIVEY  UF .
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O [NMCEE DEY odd A RenasovoBle Dokt
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CHARGLES. YW Facr PROCEERED_To . A TRipL BX JUWY - R
THaT Cimming T COULD  FROve GUILL. YD, &
RERseRLE Douet T THE e, lound Ope THeT s
DABER-. ATIRCK (Ao THE | Orben. 0 M‘Nw?m.& Ts A CHeaone
OF LELDESS it A CHILD, Leers I Yener (Nws 201, 238)

And  Conty Tion 35 ATEMPTED | SExwbl.  ASAVLET A VIdLeTes of

(RS 192, 220) 1n_THE. mTERmaTIve 0 SRR iéuspvur__(..l\_léé_-_

200. Bk, LeTs | Samioe Boma_ of THesE | CHUPRES. AND THE .
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TP somnLE . DOBT ),
2) WHew A SusteLT, Deramdadr , PemNonen 's  CHAwew
AT THE  AllussTior AP Grame of Ladreds wow A QD
OB (M. Yeprs  THE STYTE Bos_ M OB\beTion,. TP PRevE .
T FPAcoas 1o, THE. CASE, Fuar THEY M. Prove . TUAT .
A LELD® o LASCuwosy AT TYWD o Pact  occue. . A _THE
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OCer  WAS Bpsed . SOLEY ord PSHLEY V.3 TESTImony AT THEL
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IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

— Jamat
— < o o

BRENDAN DUNCKLEY

Petitioner,

—
NI

Case No. CR07P1728

p—
L

Dept. No. 4

V8.

STATE OF NEVADA, et al.,

Respondents,

—_—
Lh -

ot
(@)

[
~J

SUPPLEMENTAL PETITION FOR WRIT OF HABEAS CORPUS

{Post Comviction)

Petitioner Brendan Dunckley, through his appointed counsel Robert W. Story, hereby files

B e e
[en] (t=d o0

the following Supplemental Petition for Writ of Habeas Corpus (Post Conviction),

[\
—

Mr. Dunckley alleges as follows, incorporating by reference his original and amended

[\
N

Petitions for Writ of Habeas Corpus (Post Conviction):
CURRENT CUSTODY

[N A ]
=N (58

(O Mr. Dunckley is currenily incarcerated in the Lovelock Correctional Center, 1200
Prison Road, Lovelock, Nevada 89419 pursuant to a Judgment entered on Angust 11, 2008, by

B ™~
w2} (%]

District Judge Cennie J. Steinheimer of the Second Judicial District Court, Washoe County, Nevada.

The District Court sentenced Mr. Dunckley to serve life in prison with the minimum

[N
~J

@)
28

STORY LAW GROUP
208 E Ly, Balte 270
Reoo, Nevada 39375
{75 845510
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1 | parole eligibility of ten years for Count I and a concurrent ten years with a minimum parole
2 || eligibility of twenty-four months for Count II. The District Court gave Mr. Dunckley credit for four
3 | days time served.

4 PROCEDURAL HISTORY AND STATEMENT OF FACTS

s A Justice Court

6 (3) On April 5, 2007, the State filed a Criminal Complaint against Mr. Dunckley in Reno

7 | Township Justice Court, charging him as follows: Court I Sexual Assault a violation of NRS

g | 200.366 a felony.

9 )] On April 16, 2007, the State filed an Amended Criminal Complaint against Mr.
10 | Dunckley in Reno Township Justice Court, charging as follows: Count I Sexual Assault on a Child a
11 {| violation of NRS 200.366 a felony; Count Il Lewdness with a Child Under the Age of Fourteen
12 | Years a violation of NRS 201.230 a felony; Count III Statutory Sexual Seduction a violation of NRS
13 | 200.364 and NRS 200.368; Count IV Lewdness with a Child Under the Age of Fourteen Years a
14 {| violation of NRS 201.230; Count V Sexual Assault a violation of NRS 200.366; Count VI Sexual
15 || Assault a violation of NRS 200.366; Count VII Sexually Motivated Coercion a violation of NRS
16 || 207.190 and NRS 207.193
17 (5)  On April 20, 2007 Defendant appeared before Pro Tem Judge Jenny Hubach and was
18 || duly arraigned, advised of rights and informed of Complaint. The Justice of the Peace set the
19 || preliminary examination for May 2, 2007, and continued Mr. Dunckley’s bail.

20 ) On April 20, 2007, Mr. Dunckley requested appointment of Washoe County Public
21 || Defender.
22 (7) On May 7, 2007 Conflict Attorney David O’Mara was appointed to represent Mr.
23 1| Dunckley.
24 (8 On July 2, 2007, Mr. Dunckley appeared together with attorney David O’Mara before
25 || Justice of the Peace Harold Albright for the preliminary examination. The State was represented by
26 { David Clifton. The State amended the Complaint by interlineation to conform to evidence. The
27 || Justice of the Peace found probable cause to believe the offenses set forth in the Criminal Complaint
28 | Counts L, II, Il and VI were committed and there was probable cause that Mr. Dunckley participated
iy
it 2
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1 | as the principal in such offenses. Mr. Dunckley was bound over to answer in the Second Judicial
District Court of the State of Nevada. The Court found insufficient probable cause to believe the

offenses set forth in the Criminal Complaint Counts IV, V and VII were committed and/or there was

Ja W N

insufficient probable cause that Mr. Dunckley participated as principal in such offenses. Accordingly

the Justice of the Peace dismissed Counts IV, V and VIL

wn

B. District Court
(9)  OnJuly 12, 2007, the State filed in The Second Judicial District Court an Information

against Mr. Dunckley charging as follows: Count I Sexual Assault on a Child a violation of NRS

oREN- - )

200.366; Count II Lewdness With a Child Under the Age of Fourteen Years a violation of NRS
10 | 201.230; Count III Statutory Sexual Seduction a violation of NRS 200.364 and 200.368; Count IV
11 | Sexual Assault a violation of NRS 200.366

i2 (10)  On February 28, 2008, the State filed against Mr. Dunckley in the District Court an
13 | Amended Information charging as follows: Count I Lewdness with a Child Under the Age of
14 | Fourteen Years a violation of NRS 201.230; Count IT Attempted Sexual Assault a violation of NRS
15 | 193.330 being an attempt to violate NRS 200.366 a felony.

16 (11)  On March 6, 2008, Mr. Dunckley pleaded guilty to Count I Lewdness with a Child
17 | Under the Age of Fourteen Years a violation of NRS 201.230; Count [T Attempted Sexuval Assault a
18 || violation on NRS 193.330 being an attempt to violate NRS 200.366, pursuant to a Guilty Plea
19 | Memorandum in the District Court. District Judge Connie J. Steinheimer accepted Mr. Dunckiey’s
20 | guilty pleas and set sentencing for August 5, 2008, sufficient time to allow Mr, Dunckley the
21 | opportunity to attend counseling sessions so that he would be able to show he was a likely candidate
22 || for probation.

23 (12) On August 11, 2008, the District Judge entered Judgment against Mr. Dunckley as
24 | follows: Count I, Lewdness with a Child Under the Age of Fourteen, NRS 200.230 — imprisonment
75 | in the Nevada Department of Prisons for the maximum term of Life with the minimum parole
26 | eligibility of 10 years; Count II, Attempted Sexual Assault, NRS 193.330 and NRS 200.366 —
27 | imprisonment in the Nevada Department of Prisons for the maximum term of One Hundred Twenty

98 | Months with the minimum parole eligibility of 24 months for Count II to be served concurrently

STORY LAW GROUP

JALE LierTy, Sutle 3¢

Repo, Nevulx 83501 3
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1 | with sentence imposed in Count I with credit for four days time served.

21 C. Nevada Supreme Court

3 {13) On November 19, 2008, the Nevada Supreme Court entered an Order Conditionally

4 | Imposing Sanction against Mr. O’Mara. And on November 20, 2008, the Nevada Supreme Court

5 | returned as unfiled Appellant’s Fast Track Appeal Statement.

6 (14)  On January 8, 2009, Mr. O’Mara filed Appellant’s Opening Brief filed in the Nevada
7 | Supreme Court; on Januvary 20, 2009, the State filed Respondent’s Answering Brief; and on March
g | 12,2009, Mr. O’Mara filed Appellant’s Reply Brief.

9 (15)  On March 21, 2009, the Order Submitting for Decision Without Oral Argument was

10 | filed in the Supreme Court.

11 (16) May 8, 2009, the Nevada Supreme Court entered an Order of Affirmance of the
12 | Judgment,

13§ D Petition for Writ of Habeas Corpus (Post Conviction}

14 (17)  On July 21, 2009, Mr. Dunckley filed his Petition for Writ of Habeas Corpus (Post

15 | Conviction).

16 Request For An Evidentjary Hearing
17 Mr. Dunckley respectfully requests that this Court grant an evidentiary hearing on the

18 | allegations in his Petition and Supplemental Petition in order to properly and fully develop the
19 | following claims to demonstrate that Mr. Dunckley’s conviction and sentence are unconstitutional.

20 Ground One: Petitioner Dunckley received ineffective assistance of counsel in pre-
21 | trial proceedings and sentencing in violation of the Constitution and Laws of Nevada and the United

22 || States Constitution. Nev. Const. Art. 1, §§ 3, 6 & 8; United States Constitution, Amendments V, VI,

23 | VI & XIV.
24 Supporting Facts:
25 (1)  The State charged Mr. Dunckley with counts of Sexual Assault on a Child, Lewdness

26 | with a Child under the Age of Fourteen Years, Statutory Sexual Seduction, and Sexual Assault.
27 (2) Mr. Dunckley provided his attomey with physical evidence, including school

28 | enrollment and attendance documentation and DMV records, to corroborate his alibi that he was not

$TORY LAW GROUP
145 & Langary, Sulie 5310
Reno, Nevsdo B350 4
{17 2833510
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1 | in the State of Nevada at the time some of the crimes were alleged to have occurred and provided his

5 | attorney with alibi witnesses that could corroborate his whereabouts. Mr. Dunckley’s attorney failed

3 | to seek funds to conduct an investigation and failed 10 independently conduct such investigation
4 | about the alleged underlying crimes or his alibi defense and failed to interview any witnesses in
5 || support of his alibi defense.

(3)  In addition, there was no corroborating evidence in support of the alleged crimes of
Sexual Assault on a Child, Lewdness with a Child under the Age of Fourteen Years, Statutory

Sexual Seduction, and Sexual Assault. In fact, there was a stunning lack of evidence — there was no

No R - e %A

DNA; there were no bite marks; and there were no physical or psychological examinations
10 | conducted of any of the victims. To make matters worse, one of the victims had a blood alcohol
11 | content of 0.226 at the time of one of the alleged crimes. Finally, some of the crimes were alleged to
12 | have occurred years prior to the State bringing charges against Mr. Dunckley. Accordingly, the
13 | evidence in support of the alleged crimes consisted of the testimony of the alleged victims; and that
14 | testimony was highly suspect, but crucial for a conviction at trial. Mr. Dunckley’s attomey failed to
15 { independently interview any of the victims.

16 (4) In Warner v. State of Nevada, 102 Nev. 635, 729 P.2%9 1359 (1986), the Nevada
17 | Supreme Court held that trial counsel who failed to conduct a pretrial investigation and failed to
18 | interview victims in a case involving charges of lewdness with a child under the age of fourteen
19 | years and sexual assault denied his client his Sixth Amendment right to the effective assistance of
20 | counsel, left his client without a defense, and was so deficient as to render the trial result unreliable.
21 )] The Sixth Amendment to the United States Constitution guarantees to a defendant the
3 | right to effective assistance of counsel in a criminal prosecution. McMann v. Richardson, 397 U.S.
23 I 759, 771 n. 14 (1970); Strickland v. Washington, 466 U.5. 668 (1984); Kirksey v. State, 112 Nev.
24 | 980, 923 P.2° 1102 (1997). That right applies to both retained and appointed counsel, Cuyler v.
25 | Sullivan, 446 U.S. 335 (1980). That right also applies at both the guilt and penalty phases.
96 | Strickland, supra; Paine v. State, 110 Nev, 609, 877 P.2% 1025 (1994).

27 (6)  This claim is of obvious merit. Mr. Dunckley’s attorney failed to conduct a pretrial

28 | investigation into the alleged underlying crimes or into any potential mitigating circumstances or

STORY LAW GROUP
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PRESENTENCE INVESTIGATION REPORT Page 9
BRENDAN DUNCKLEY
CC#: CR07-1728

III. PLEA NEGOTIATIONS

The State will be free to argue for an appropriate sentence. The State will not file additional criminal charges
resulting from the arrest in this case, and/or will refrain from pursuing additional and/or transactionally related
offenses including all counts filed and dismissed in RJC case number 2007-033884. Iunderstand that [ am entering
my plea to Count I as a legal fiction, pursuant to plea negotiations, to allow me to avoid the more serious charge of
sexual assault in the original Count I, and to allow me the opportunity to qualify for probation, which would
otherwise by unavailable. Full restitution.

XI. CUSTODY STATUS/CREDIT FOR TIME SERVED
Custody Status: Released on bail. CTS: 3/30/07 - 3/31/07 =2 days
4/30/07 - 5/01/07 = 2 days
Total = 4 days

XII. RECOMMENDATIONS

FEES
Administrative Assessment: $25.00 Chemical/Drug Analysis N/A DNA: $150.00
Domestic Violence: N/A Psychosexual fee: $950.00 Attorney fee: $500.00
COUNT ISENTENCE

Minimum Term: N/A Maximum Term: For life with the Location: NDOC

possibility of parole, with eligibility

of parole beginning when a

minimum of 10 years has been

served.
Consecutive to/Concurrent With: N/A Probation Recommended: No Probation Term: N/A
Fine: N/A Restitution: N/A

COUNT II SENTENCE _
Minimum Term: 24 months Maximum Term: 60 months Location: NDOC
Concurrent With: Count I Probation Recommended: No Probation Term: N/A

Pursuant to NRS 176.0931, the Instant Offense requires that an additional sentence of Lifetime Supervision be
imposed.

ABGHE071

Docket 59958 Document 2012-19919



PRESENTENCE INVESTIGA _,ON REPORT : Page 10
BRENDAN DUNCKLEY
CC#: CRO7-1728

Pursuant to NRS 239B.03 0, the undersigned hereby affirms this document does not contain the social security :
number of any person.
X Pursuant to NRS 23 9B.030, the undersigned hereby affirms this document contains the social security
number of a person as required by NRS 176.145.
Respectfully Submitted,
!
-
BERNARD W. CURTIS, CHIEF L
Prepated by: James-M. Rountree
!—..—_.
le and Probation Specialist IV 5
' Comumand, Reno, Nevada '
/fir/rpf
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’7 ) . DEFENDANT’S STATEMENT _I

Write in your own words the circumstances of your offense, why you committed the
your situation, and why you may be suitable for probation. A ¢
print clearly. If using a pencil, please write as dark as possible.
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NAME: Dunckley, Brendon D E@EIWE

LN O 5 2003

DATE OF BIRTH: 7/14/1976 '

CURRENT AGE: 31 Years, 9 Months

ETHNICITY: Caucasian, Male

RESIDENCE;: Reno, Nevada

CURRENT STATUS: Mr. Dunckley resides in R;ano, Nevada; he is scheduled for

DATE OF ASSESSMENT: 05/21/08; 5/29/08
DATE OF REPORT: 6/4/08
REFERRAL SOURCE:

REASON FOR REFERRAY /PRESENTING INFORMATION:

ROBERT P. STUYVESANT, M.S.W.

Licensed Clinical Social Worker \
Licensed Marriage & Family Therapist

PSYCHOSEXUAL EVALUATION/RISK ASSESSMENT

. sentencing on two charges: Lewdness with a Child Under
the Age of Fourteen Years; Attempted Sexual Assault.

State of Nevada, Division of Parole and Probation

Mr. Dunckley is a 31-year-old Caucasian male charged with Lewdness With a Child under the Age

of Fourteen Years, a violation of NRS 201 230, and Attempted Sexual Assault, aviolation of NRS
200.366; both felony charges. Mr. Dunckle

Reno, Nevada to both charges on March 4™,
In regard to the lewdness charge, the guil
14", 1998 and August 13", 2000, or thereabouts, Mr. Dunckley did willfilly and unlawfully commit
a lewd or lascivious act upon or with the body of (identified victim), a fem
of fourteen years at the time that the said act was committed
intercourse in Reno, Washoe County, Nevada, and/or put his hand down her pants to fondle her
genital area in an elevator at the Atlantis Hotel and Casino, Reno, Nevada with the intent of

y entered a guilty plea in Washoe County District Cout,
2008 and sentencing is scheduled for August 5%, 2008.
ty plea memorandum states that “on or between August

ale child under the age
> in that he engaged the victim in sexual

Dunckley, B.

Page 1
Virginia Lake Professional Center, 177 Cadillac Pl. © Reno, Nevada 89509 e Phone: {(775) 827-7500 ® Fax: (775) 827-7504
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arousing, appealing to, or gratifying the lust, passions, or sexual desires of himself or the child”.
Regarding the attempted sexual assault charge, the memorandum stipulates that “op March 10%

for about twelve hours. At the time of both arrests, he was residing in Reno, working for a parking
control company., Mr. Dunckley was married, living with his wife and two young sons. He
continues to reside in Reno, with his family, and is employed in the construction industry. Two
other females made allegations that Mr. Dunckley had sexually assaulted them. He is not charged
from those allegations. He admitted to consensual sex with one of the individuals in 2005, and
denied sexual behaviors with the other. The berson whom he admitted consensual sex occurring
with was an acquaintance, whom he identified as eighteen years old at the time. Mr. Dunckley has
no history of prior convictions, or arrests, for sexual offense behaviors.

evaluation is to provide information as to whether the offender represents high risk to reoffend
sexually based on currently accepted standards of assessment.

Sources of Information
L0urces o Information

1. Review of police Teports pertaining to referral offenses/court documents stipulating charges and
plea. ’

2. Burns Depression Checklist.

3. Abel Assessment for Sexual Interest Questionnaire

4. Rapid Risk Assessment for Sexual Offense Recidivism.
5. Static 99.

6. Mental Status Exam

7. Sex Offense Self Report Inventory

Dunckley, B. Page 2
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SOCIAL HISTORY:

Background Information

* during his youth. Mr. Dunckley felt his relationship with his parents was close, and the prijnary
trauma was assdciate@ wrch the death of his sister, when he was 2] He described his sister’s death
as traumatic for the family, stating, “Tt destroyed the closeness, and separated us”. His relationship

2

has minimal contact with his parents, claiming his religious changes, and problems with their not
accepting his relationship with his first wife. His parents are aware of his current legal situation.

Mr. Dunckley completed high school in New York and attended the Culinary Institute of America

to become a chef. He graduated from that program in 1999 in Hyde Park, New York. Mr. Dunckley
married his first wife Jenny in 1997. They were both twenty years old. They have a ten year old son

seven and three. They plan to continue the marriage per Mr. Dunckley. His wife does not work
outside the home,

Educational Background
Mr. Dunckley graduated high school in 1994 in New York. He described himself as an average

student who was an “underachiever”, He attained an associates degree from the Culinary Institute
of America in 1999, He has no formal education beyond that.

Military History
Mr. Dunckley has not been in the military.

Dunckley, B. Page 3
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Employment History

Mr. Dunckley is currently employed by Northern Nevada Construction Company, in the disaster

two years previous, he worked in parking
control, and from 2000 to 2005 he was employed as a chef at various local hotel/casinos. His
current employer is aware of the charge against him,

Substance Abuse Histo
==2aidlICe Aouse History

Mr. Dunckley did not account for significant use of alcohol or substances in his history.

Previous Mental Health Treatment
—=+10US Mental Health Treatment

Mr. Dunckley was diagnosed in March 2008 with obsessive compulsive disorder, and ADHD. He

1s taking Welbutrin, and participating in outpatient therapy in Reno, with Stephen Ing, MFT, in
Tesponse to the referral offense.

Legal History

Mr. Dunckley reported no arrest history as a juvenile, Ag an adult, he was charged in 2005 with
petty larceny. He claimed the charge came about when his child, whom he was pushing in a stroller,
had taken a DVD from a store shelf unbeknownst to M. Dunckley. He was cited, and fined. The
referral charges are his only additional arrests as an adult -

Siga_l' ificant Medical History

health overall.

Relationship History -

Dunckley, B. Page 4
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Mental Status

Brendon Dunckley is a 31 -year-old Caucasian male who was iterviewed in an outpatient setting.
He arrived on time angd participated in a positive manner. He is of moderate bujlg and height. His
memory appears to be intact with no evidence of impaired judgment or thinking., M, Dunckley was
oriented to person, place, time and situation and affect Was appropriate to content, He maintained
good eye contact and intellectual functioning appears to be within the average range. He did not

. account for a history of substance abuse. M. Dunckiey denied suicidal ideation or interest in
absconding, He understood the charges against him.

she was very flirtations, so was I, in 2000. We ended up having sex in my car. Her and the other
girl had spent the night at our house”. He reported a second instance of sexual behaviors with her,

Dunckley, B. Page 5
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. _ he put his hand down her pants.
He denied force during both instances, and said she was probably 14 at the time, but he thought she

was 17. In her statements to law enforcement, she did not account for force, threats or bribes. Mr.
Dunckley stated, “I can’t remember what I said to her” prior to the acts occurring.  He said he
learned she was 14 within a couple weeks of the second instance, from one of her friends. Mr.
Dunckley said he admitted the behaviors to his wife within a couple months. He described her as

accused him of sexually assaulting her in August, 2005. He admitted to sexual behaviors with her
stating she was 19, He described intercourse occurring, and she alleged force. The case was closed

as the investigator concluded there were inconsistencies in her Statements, making the force aspect
difficult to prove.

side of the street who was drunk and falling all over the place. I'tumned my car to make sure she was
okay and safe. My wife was on the phone with me and | followed the woman to an apartment

and I rubbed her again. This time she started to cry again on my shoulder and | put my hand on the
shoulder and said it was going to be okay. She then started to be affectionate towards me and I let
her. She undid my pants and slid her hand in and took out my penis and proceeded to perform oral
S€X on me saying is this okay. I said yes at first then realized this was wrong and stopped her and
got redressed (just my zipper), and started to leave. She freaked out and stated to yell rape, rape.
I got out and called the police to come. All this took place in about 2-5 minutes. Shortly after, the
police arrived.” He stated he gave the same account to the investigator. He denied use of force, but
said he was aware she was under the influence. The police report identified her blood alcohol
content at 23, Mr. Dunckley felt he used poor judgement in allowing the sexual behavior to oceur.,
The police report indicated she made statements that she had bit his penis aggressively. His penis
was examined by investigators, and no bruising was found.

Dunckley, B. Page 6
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Additional Sexual Offense Histo
Teeesenalial Dliense History

Mr. Dunckley did not account for additional sexual offense behaviors, or sexual relations with under
age youth beyond what has been reported.

Sexual Histogy‘

From an acute perspective, Mr. Dunckley was in a situation that allowed opportunity to act on sexual
arousal with an under age youth, and a person under the influence of substances. He acted
impulsively, exhibiting problems with regulation of arousal, and may have approached the situations
from an entitled perspective.  Prevailing factors are linked to ongoing relationship challenges,
divorce, blended family challenges, history of impulsivity, history of promiscuity. He viewed both

victims in the referral offense as cooperating. He stated, “Had I known how old the first victim was -

I'wouldn’t have done it. The second one was me being stupid”,

Perception of Victim Impact

Mr. Dunckley believed both victims were harmed, as he described having taken their sense of
security away. Insight, however, was limited and somewhat superficial.

RESULTS OF INVENTORIES/TESTS

Symptoms generally associated with depressed mood. The moderate Symptoms were a sense of
guilt, indecisiveness, poor self image, appetite changes, sleep changes, loss of libido. Symptoms
occurring somewhat included sadness, discouragement, low self esteem, inferiority, and loss of

Dunckley, B. ) Page 7
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motivation. He denjed suicidal impulse on this scale.

On the Sex Offense Self Report Inventory, he described the referra] offenses as “sexual intercourse
with a minor in 2000 Inmy car. She was 14, Attempted sexua] assault, [ allowed a drunk woman
to perform oral sex and | knew better”. He denied additional sexual offense behaviors, and indicated
he was 100% responsible for the offenges, writing “T was the adult and the sober one, They did not

deserve any of it, nor did they ask to be treated s0”. He wrote the primary reason for the offenses
was “Very poor Judgement and impulsivity”,

Abel Assessmeny for Sexual Interess Questionnaire Mr, Dunckley completed the Abe] Assessment
for Sexual Interest Questionnaire which Summarizes a self reported history of sexua] behaviors and

experiences, and sexual health concerns.  There are also scales that screen for sexual

fantasies/arousal, cognitive distortions, socija] desirability, a danger registry and self reported history
of accusations, arrests and convictions for sexual offense behaviors, M. Dunckley did not complete
the objectively measured sexual interest category, in that he has no Substantiated history of sexual

Dunckley, B. Page 8
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CLINICAL IMPRESSIONS/ESTH\/IATION OF REOFFENSE RISK/RECOMMENDATI ONS
Clinical Impressions

Mr. Dunckley is a 3 I-year-old Caucasian male charged with Lewdness With a Child under the Apge
of Fourteen Years, a violation of NRS 201.23 0, and Attempted Sexual Assault, a violation of NRS
200.366. Mr. Dunckley entered a guilty plea in Washoe County District Court, Reno, Nevada to
both charges on March 4", 2008 and sentencing is scheduled for August 5% 2008. The guilty plea
memorandum states that on or between August 14" 1998 and August 13 2000, or thereabout, Mr.

victim was an adult female, identified as a Stranger to Mr. Dunckley. He was arrested March 20%,
2007 for the attempted sexual assault charge. He was detained, posted bail the same day and was
released. He was arrested again on March 30% 2007 on the lewdness charge. He was detained for

084
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~ blended family challenges, history of impulsivity, and a promiscuous lifestyle. He viewed both
victims in the referral offense as Cooperating. He stated, “Had | known how old the first victim was
I wouldn’t have done jt. The second one was me being stupid”. The younger victim from the

acquaintance. He self reported two instances, one led to intercourse, and a second incident involved
fondling her in a public place (elevator). He has no substantiated history of sexual behaviors with
other under age youth, though there have been allegations. Opportunity for recurrence is evident,
based on his being in the community, which creates access to other under age youth. The second
instance involved a stranger, and creates high risk for reoffense opportunity, as there is evidence that
his modus operandi is not limited to acting out sexually against only individuals he is familiar with,

Initial Diagnostic Impressions

AXIS I: V61.21 Sexual abuse of a child, perpetrator; 302.9 paraphilia nos
AXIS II: Deferred

AXIS ITI: none

AXIS IV: Current legal charge, relationship challenges

AXIS V: GAF = 60 '

Reoffense Risk

80
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as mood disorder, deviant sexual interest, and alcoholism.

Score was one, and studies of individuals at five and ten-year follow-up that scored in this range
showed recidivism rates of about 7% at five years and 11% at ten years. The lone factor that
registered a point was : the victim was not related to him, ,

The Static 99 is an enhanced version of the RRASOR which incorporates a few more factors: prior
sentencing dates; convictions for non-contact sex offenses; index non-sexual violence; prior non-
sexual violence; relationship status. The added factors elevated tisk slightly, to the moderate-low
range based on: unrelated vietim; stranger victim. :

Dunckley, B. Page11
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Amenability to Ireatment/Prognosis '
M%@e candidate for treatment, hased ap hic W

discuss and ex lore the factors related to the referral offens

3. Mr Dunckley should be directed to complete a com;

prehensive substance abuse
evaluation, and adhere to recommendations.

087 :
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based on identification of new factors and lack of adjustment to the s
asseciaied with the offense. Thiy evaluation is time limited,

Dunckley, B. Page 13

8 :
%AOOOOS?.



7/21/08
To whom it may concern,

I have known Brendan Dunkley for over eight years. I met him through a co-
worker and he worked as a cook and Food Server for our Food and Beverage
- department at the F itzgerald’s Hotel casino. He has a stellar reputation as a
chef'in the community and is known as the cook who can be dropped

property owned by Cashell Group, the Alamo Casino. I was pleasantly
surprised in February to see Brendan’s capable face show up during a
broken pipe incident in the restaurant, which flooded the entire casino crawl
space. Brendan was running the team that cleaned, cleared, sanitized and
restored our restaurant in less than 24 hours. I turned my keys to the
restaurant over to Brendan knowing my stock and equipment were as safe
with him as it would be with me, :

I was very surprised to hear of the alleged allegation against Brendan. He
has been professional and respectful in his actions with me and interactions
with my staff both male and female, .

Feel free to contact me at cel] # (775) 223-1806 or work #(775) 355-8888

Leslie Deach, Food & Beverage Director, Alamo Casino
1950 E. Greg Street )
Sparks NV 894321

CASINO

LESLIE DEACH

(- P

Food and Beverage Director

1950 E. Greg Street

Sparks, Nevada 89431

Phone: 775,355.8838

‘Cell: 775.223.180¢6
leslie@thealamo.co, .
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ING Counseling

Steven Ing, M.A.,, M.ET.

August 4, 2008

To: David O’Mara, Esq.
Fax: 323-4082
Re: Brendon Dunckley

Dear Mr. O'Mara,

The following dates document Brendon Dunckley’s clinical contact with
Steven Ing, M.A,, M.F.T. for sex offender specific counseling.

Individual Sessicons: 3-03-08
3-26-08
4-29-08

Sex Offender Group Attendance: 4/23/08

. 4/30 (absent)
517
5114
5/21
5/28
6/4
6/11
6/18 (absent)
6/25
72
7/16 (absent)
7/23
7/30

Please contact our office if we can be of any further assistance.

Sincerely,/

g[tgx/abv%w@@)

Sharon Bumside,
Business Manager

3500 Lakeside Court, Suise 120
Reno, Nevada #4509

775.329.6002 Tel

e

]
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ORDER OF AFFIRMANCE

This is an appeal from a judgment of conviction. Second
Judicial District Court, Washoe County; Connie J. Steinheimer, Judge.

On August 5, 2008, the district court convicted appellant
Brendan Dunckley, pursuant to a guilty plea, of one count of lewdness
with a child under the age of fourteen years (lewdness) and of one count of

attempted sexual assault. The district court sentenced him to gerve a

term of life in prison with a minimum parole eligibility of ten years for
lewdness and to a concurrent term in prison of 120 months with a
minimum parole eligibility of 24 months for attempted sexual assault.
Dunckley’s sole issue on appeal is whether the district court '
abused its discretion when it sentenced him to prison rather than to
probation, for which he was eligible. Dunckley challenges the district
court’s decision on two grounds. First, he contends that the district court,
influenced by a “mendacious” presentence investigation (PSI) report,
incorrectly stated that he was not eligible for probation. Second, he
contends that the district court was improperly influenced at sentencing

by the State’s,“unsubstantiated belief” that the plea agreement was made ‘
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to allow Dunckley to better posture himself at sentencing. We hold that
the district court did not abuse its discretion.

Absent a showing that the district court abused its discretion,
we will uphold its sentencing decisions. Castillo v, State, 110 Nev. 535,
544, 874 P.2d 1252, 1258 (1994). “[W]e afford the district court wide

discretion in its sentencing decision. We will refrain from interfering with

the sentence imposed so long as the record does not demonstrate prejudice
resulting from consideration of information or accusations founded on
facts supported only by impalpable or highly suspect evidence.” Allred v,

State, 120 Nev, 410, 420, 92 P.3d 1246, 1253 (2004) (citation and internal
quotation marks omitted) (internal footnote omitted). Further, we will’

look “to the record ag g whole to determine whether the genteneing court
actually exercised its discretion.” Hughes v, State, 116 Nev. 327, 333, 998
P.2d 890, 893 (2000),
Eligibility for probation .

Dunckley contends that the district court relied on a
“mendacious” PSI report to conclude that probation was not available in
"his case. His allegation focuses on the report’s failure to explicitly state
that he was eligible for probation and the district court’s statement, “T
know you pled to something that allows for a lesser offense, but it does not
allow for probation.” Both arguments are without merit. '

Despite the PSI report's failure to exphc:ltly state that
Dunckley was eligible for probation, the district court was informed of his -
eligibility. The PSI report itself alluded to that fact in its “Conclusion,”
which states that Dunckley was not viewed as “an appropriate candidate
for commumty supervision,” thereby implying that it was an option but

that the Department of Parole and Probation was not recommending it. In -
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addition, the district court was explicitly informed that probation was an
option in the written guilty plea memorandum, duriﬁg the plea hearing,
and during sentencing.

Furthermore, looking at the record as a whole, the dlstnct
court clearly imposed prison as a result of exercigsing its discretion and not
because it did not believe there was another option, i.e., probation. The
district court did not dismiss probation outright but rather stated that
Dunckley’s plea for probation would have resonated more with the court
had the only charge been lewdness. The court explained why it was
rejecting not only Dunckley’s request for probation but also the PSI report
recommendation for & maximum prison term of § years for attempted
sexual assault, again clearly exercising its discretion. The record is
therefore clear that not only was the district court aware that probation
was a sentencing option for Dunckley, but that it properly exercised its
discretion by imposing prison terms for the offenses.

State’s comments at sentencing

Dunckley next contends that the district court was improperly
miluenced by the State’s “unsubstantiated belief” that the plea agreement
was crafted to allow him to better posture himself at sentencing.
Paragraph 7 of the guilty plea memorandum, signed by Dunckley, states
n part, “I understand that T am entering my plea to [lewdness] as a legal
fiction, pursuant to plea negotiations, to allow me to avoid the more
serious charge of sexual assault . . . and to allow me the opportunity to
qualify for probation, which would otherwise be unavailable.” Further,
defense counsel repeated this portion of the agreement nearly verbatim in
his opening remarks during Dunckley’s change of plea hearing. The

State’s belief that the plea agreement was crafted to give Dunckley more

() 19008 =B
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sentencing opportunities is therefore substantiated in the record.
Dunckley has failed to show how the district court was improperly
influenced by the state’s comments.

The entire record before this court shows that the district
court was aware of the sentencing options available for Dunckley, that it
exercised its discretion in imposing terms of imprisonment, and that it
was not improperly swayed by impalpable or highly suspect evidence in -
determining the sentence. We therefore

ORDER the judgment of conviction AFFIRMED.

?arragulrr' e |
:;eu-q ‘-"25 , d.
Douglas
p .

- ’J’Uﬂ QA , d.
Pickering

cc:  Hon. Connie J. Steinheimer, District Judge
O'Mara Law Firm, P.C.
Attorney General Catherine Cortez Masto/Carson City
Washoe County District Attorney Richard A. Gammick
Washoe District Court Clerk
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DA # 373085

RPD RPO7—OO9446; RPD RP05-034027

CODE 1800
Richard A. Gammick
2 #001510
P+O0+—Box—3-0083
3 Reno, NV 89520-3083
(775) 328-3200
4 Attorney for Plaintiff
5
6 IN THE SECOND JUDICIAL, DISTRICT COURT OF THE STATE OF NEVADA,
7 IN AND FOR THE COUNTY OF WASHOE.
8 * Kk %
9 THE STATE OF NEVADA,
10 Plaintiff,
Case No. CRO07-1728
11 V.
- Dept. No. 4
T 12 BRENDAN DUNCKLEY, : :
13 Defendant.
14 /
15 INFORMATION
16 RICHARD A. GAMMICK, District Attorney within and for the -
- 17| County of Washoe, State of Nevada, in thHe name and by the authority
18 of the State of Nevada, informs the above entitled Court that BRENDAN
19 DUNCKLEY, the defendant above named, has committed the crimes of:
20 COUNT TI. SEXUAL ASSAULT ON A CHILD, a violatibn of NRS
21 200.366, a felony, (F1000) in the manner following:
22 That the said defendant on or between the 14th day of
23 August A.D., 1998, and the 13th day of August A.D., 2000, or
24 thereabout, and before the filing of this Information, at and within
25 the County of Washoe, State of Nevada, did willfully and unlawfully
-26 subject ASHLEY V., a female child iunder the age of Ffourteen yvears,

AAD000
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having a date of birth of August 14, 1986, to sexual penetration,
against the victim's will or under conditions in whiéh the defendant
knew or should have known that the victim was mentally or physically
incapable of resisting or understanding the nature of the defendant's
conduct, to wit, sexual intercourse, in a parking lot at or near
Longley Lane, Reno, Washoe County, Nevada;

or in the alternative,

COUNT ITI. .LEWDNESS WITH A CHILD UNDER THE AGE OF FOURTEEN

YEARS, a violation of NRS 201.230, a feiony, (F650) in the manner
following: |

That the said defendant on or between the 14th day of
August A.D., 1998, and the 13th day of August A.D., 2b00, or
thereabout, and before the filing of this Information, at and within
the County of Washoe, State of Nevada, did willfully, unlawfully, and
lewdly commit a lewd or lascivious act upon or with the body of
ASHLEY V., having a date of birth of August 14, 1986, a female child
under the age of fourteen years at the time that the said act was
committed, in that the said defendant engaged the victim in sexual
intercourse at or near Longley Lane, Reno, Washoe County, Nevada,
and/or put his hand down her pants to fondle her genital area in an
elevator at the Atlantis Hotel and Casino, 3800 south Virginia
Street, Reno, Washoe County, Nevada, with the intent of arousing,
appealing to, or gratifying the lust, passions, or sexual desires of
himself or the child;

or in the alternative,

/77
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COUNT III. STATUTORY SEXUAL SEDUCTION, a violation of NRS

200.364 and NRS 200.368, a felony, (FL010) in the manner following:

That the éaid defendant on or between the 14th day of
August A.D., 1998, and the 13th day of August A.D., 2000, oxr
thereabout, and before the filing of this Information, at and within
the County of Washoe, State of Nevada, did willfully and unlawfﬁlly,
being over 21 years of age, commit an act of statutory sexual
seduction with the person of ASHLEY V., héving a date of birth of
August 14, 1986,, who wags then and there under the age,éf 16 years[
in that the said defendant engaged in an act of sexual intercourse
with the said ASHLEY V. in a parking lot at or near Longley Lane,

Reno, Washoe County, Nevada.

COUNT IV. SEXUAL ASSAULT, a Violaéion of NRS 200.366, a
felony, (FlOOO)'in the manner following: |

That the said defendant on the 10th day of March A.D.,
2007, or thereabout, and before the f£iling of this Information, at
and within the County of.Washoe, State of Nevada, did willfully and
unlawfully subject JESSICA H. to sexual penetration, against the
vicfim's will and/or under conditions in which the defendant knew or
should héve known that the victim was mentally or physically
incapable éf resisting or understanding the nature of the defendant's
conduct, to wit, fellatio at 1675 Sky Mountain Drive, #827, Reno,
Washoe County, Nevada. |
/17
/11
/17
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" ASHLEY V., Silver Springs Conservation Camp

The following are the names and addresses of such witnesses
as are known to me at the time of the filing of the within

Information:

RENO POLICE DEPARTMENT

DETECTIVE T.K. BROOME
OFFICER SCOTT HEGLAR

JESSICA RAE H.

The party executing this document hereby affirms that this
document submitted for recording does not contain the social security

number of any person or persons pursuant to NRS 239B.230.

RICHARD A. GAMMICK
District Attorney
Washoe County, Nevada

Q ~/ V/ s

o Uil L CO72
DAVID W. CLIFTON//
1653 '

Chief Deputy District Attorney

PCN RPD0726517C
PCN RPD0726524C

07068446
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DA # 373085

RPD RP07-009446, RPD RP05-034027 J5FEB 28 PH 3 |3
1 || CODE 1800 : HOWARD W CuMYERS
Richard A. Gammick gy Y. Jaramils
2 #001510 *“T§EET—-+—Q
P.O. Box 30083 Ty
3 Reno, NV 839520-3083
(775) 328-3200
4 Attorney for Plaintiff
5
6 IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA,
7 IN AND FOR THE COUNTY OF WASHOE.
8 F—h %
S THE STATE OF NEVADA,
10 Plaintiff, _
Case No. CR07-1728
11 V.
RN ' Dept. No. 4
BRENDAN DUNCKLEY,
13 Defendant.
14 /
15 AMENDED INFORMATION
16 RICHARD A. GAMMICK, District Attorney within and for the
17 County of Washoe, State of Nevada, in the name and by the authority
18 of the State of Nevada, informs the above entitled Court that BRENDAN
19 DUNCKLEY, the defendant above named, has committed the crimes of:
20 COUNT I. LEWDNESS WITH A CHILD UNDER THE AGE OF FOURTEEN
21 YEARS, a violation of NRS 201.230, a felony, (F650) in the manner
22 following:
23 That the said defendant on or between the 14th day of
- August A.D. A.D., 1998, and the 13th day of August A.D. A.D., 2000,
&0 or thereabout, and before the filing of this Information, at and
26 within the County of Washoe, State of Nevada, did willfully,
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1 unlawfully, and lewdly commit a lewd or lascivious act upon or with
2 the body of ASHLEY V., having a date of birth of August 14, 1986, a
3 female child under the age of fourteen years at the time that the
4 said act was committed, in that the said defendant engaged the victim
5 in sexual intercourse at or near Longley Lane, Reno, Washoe County,
6 Nevada, and/or put his hand down her pants to fondle her genital area
7 in an elevatof at the'Atléntis Hotel and Casino, 3800 South Virginia
8 Street, Reno, Washoe County, Nevada, with the intent of arousing, |
9 appealing to, or gfatifying the lust, passions, or sexual desires of
io himself or the. child.
114 VCOUNT IT. ATTEMPTED SEXUAL ASSAULT, a Violétion of NRS
193.330, being an attempt to violate NRS 200.366, a felony, (F1000) in
13 the manner following:
14 That the said defendant on the 10th day of March A.D.,
15 2008, or thereabout, and before the f£iling of this information, at
16 and within the County of Washoe, Stéte of Nevada, did willfully, and
17 uniawfully aftempt to subject JESSICA H. to sexﬁal pénetration
18 against the victim’s and/or under conditions in which the defendant
19 knew or should have known that the victim was mentally or physically
20 incapable of resisting or understanding the nature of the defendant's
21 conduct, to wit, fellatio at 1675 Sky Mountain Drive, #827, Reno,
22 Washoe County, Nevada.
23 || ///
oa |l 77/
S\ /17
26 || ///
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All of which is contrary to the form of the Statute in such
case made and provided, and against the peace and dignity of the

State of Newvada.

RICHARD A. GAMMICK
District Attorney
Washoe County, Nevada
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KELLI ANNE VILORIA
5872
Deputy District Attorney
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1 The following are the names and addresses of such witnesses
2 as are known to me at the time of the filing of the within
3 Information:
4
5 RENO POLICE DEPARTMENT
6- DETECTIVE T.K. BROOME
OFFICER SCOTT HEGLAR
7 .
ASHLEY V., Silver Springs Conservation Camp
a
JESSICA RAE H.
S
10
11
13
14 The party executing this document hereby affirms that this
15 || document submitted for recording does not contain the social security
16 number of any person or persons pursuant to NRS 239B.230.
17
18 RICHARD A. GAMMICK
: District Attorney
19 Washoe County, Nevada
20
21
22 BY %M
KELLI ANNE VILORIA -
23 5872 ’
Deputy District Attorney
24 .
PCN RPD0O726517C
PCN RPD0726524C
26 07068446
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CODE 1785

Richard A. Gammick
#001510

P.0O. 30083

Reno, NV. 89520-3082
(775)328-3200
Attorney for Plaintiff

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA,

IN AND FOR THE COUNTY OF WASHOE.

* k% %
THE STATE OF NEVADA,
Plaintiff,
Case No. CR0O7-1728
V.
Dept. No. 4
BRENDAN DUNCKLEY, .
Defendant.
/

GUILTY PLEA MEMORANDUM

1. I, BRENDAN DUNCKLEY, understand that T am charged with
the offense(s) of: COUNT I. LEWDNESS WITH A CHILD UNDER THE AGE OF
FOURTEEN YEARS, a violation of NRS 201.230, a felony; or in the
alternative, COUNT II. ATTEMPTED SEXUAL ASSAULT, a violation of NRE
153.330, being an:atteﬁpt to violate NRS 200.366, a felony.

2. I desire to enter a plea of guilty to the offense(s) of

violation of NRS 201.230, a felony;
ATTEMPTED SEXUAL ASSAULT, a violation of NRS 193.330, being an attempt .

to violate NRS 200.366, a felony, as more fully alleged in the

charge (s) filed against me.

AAD0000;
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3. By entering my plea of guilty I know and understand

that I am waiving the following constitutional rights:

A. I waive my privilege against self-incrimination.

B. I waive my right to trial by jury, at which trial the

State would have to prove my guilt of all elements of the offenses

beyond a reasonable doubt.

C. I waive my right to confront my accusers, that is, the

right to confront and cross examine all witnesses who would testify

at trial.

D. I waive my right to subpoena witnesses for trial on my

behalf.

4. I understand the charge(s) against me and that the
elements of the offense(s) which the Staté would have to prove beyond
a reasonable doubt at trial are that on or between August 14, 1998,

and August 13, 2000, or thereabout, in the County of Washoe, State of

‘Nevada, I did, as to Count I. willfully, unlawfully, and lewdly

commit a lewd or lascivious act upon or with the body of ASHLEY V.,
having a date of birth of August 14, 1986, a female child under the
age of fourteen years at the time that the said act was committed, in
that T engaged the victim in sexual intercourse at or near Longley
Lane, Reno, Washoe County, Nevada, and/or put my hand down her pants
to fondle her genital area in an elevator at the Atlantis Hotel and
Casino, 3800 South Virginia Street, Reno, Washoe County, Nevada, with
the intent of arousing, appealing to, or gratifying the lust,

passions, or séxual desires of myself or the child.

/17
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I further understand the charge(s) against me and that the
elements of the offense(s) which the State would have to prove beyond
a reasonable doubt at trial are that on March 10, 2007, or
thereabout, in the County of Washoe, State of Nevada, I did, as to
Count TII. willfully, and unlawfully attempt to subject JESSICA H. to
sexual penetration against the victim’s and/or under conditions in
which I knew or should have known that the victim was mentally or
physically incapable of resisting or understanding the nature of the
my conduct, to wit, fellatio at 1675 Sky Mountain Drive, #827, Reno,
Washoe County, Nevada..

5. I understand that I admit thé facts which support all
the elements of the offenses by pleading guilty. I admit that the
State possesses sufficient evidence which would result in my
conviction. I have considered and discussed all possible defenses
and defense strategies with my counsel. I understand that I have the
right to appeal from adverse rulings on pretrial motions only if the
State and the Court consent to my right to appeal. 1In the absence of
such an agreement, I understand that any substantive or procedural
pretrial issue or issues which could have been raised at trial are
waived by my plea.

6. I understand that the consequences of my plea of guilty
as to Count I. are that I may be imprisoned for a period of life in
the Nevada State Department of Corrections with parcle eligibility
after ten years, and that I am not eligible for probation unless a
psychosexual evaluation is completed pursuant to NRS 176.1392 which

certifies that T do not represent a high risk to reoffend based upon
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a currently accepted standard of assessment and unless a psychiatric
or psychological evaluation is completed pursuant to NRS 176A.110
which certifies that I do not represent a high risk to reoffend based
upon a currently accepted standard of assessment. T may also be
fined up to $10,000.00. I further understand that I will be required
to be on lifetime supervision pursuant to NRS 176.0931.

I further understand that the consequences of my plea of
guilty as to Count II. are that I may be imprisoned for a period of
two to twenty years in the Nevada State Department of Corrections and
that I am not eligible for probation unless a psychosexual evaluation
is completed pursuant to NRS 176.139 which certifies that I do not
represent a high risk to reoffend based upon a currently accepted
standard of assessment and unless a psychiatric or psychological
evaluation is completed pursuant to NRS 176A.110 which certifies that
I do not represent a high risk to reoffend based upon a currently
accepted standard of assessment. I further understand that I will be
required to be on lifetime supervision pursuant to NRS 176.0931. The
sentence on each count may be concurrent or consecutive to each
other.

7. In exchange for my plea of guilty, the State, my
counsel and I have agreed to recommend the following: The State will
be free to argue for an appropriate sentence. The State will not
file additional criminal charges resulting from the arrest in this i

case, and/or will refrain from pursuing additional and/or ot

i chudig all counds Sled and dismissep in RTC (ase No. 29E

transactionally related offensesA I tnderstand that I am entering my ¢

plea to Count I as a legal fiction, pursuant to plea negotiations,
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8. I understand that, even though the State and I have

reached this plea agreement,

present arguments, facts, and/or witnesses at sentencing in support

of the plea agreement.

9. I also agree that I will make full restitution in this

matter, as determined by the Court. Where applicable, I additionally

understand and agree that I

any costs incurred by the State or County in securing my return to

this jurisdiction.

| 10. I understand
entitled to either withdraw
prosecution of the original
appropriate sentence at the
any scheduled proceeding in
sentencing I am arrested in

OR if I have misrepresented

that T do have a prior criminal record. I understand and agree that
the occurrence of any of these acts constitutes a material breach of
my plea agreement with the State. I further understand and agree
that by the execution of this agreement, I am waiving any right I may

have to remand this matter to Justice Court should I later withdraw

my plea.

11. I understand

the plea agreement stated herein, any counts which are to be

the State is reserving the right to

will be responsible for the repayment of

that the State, at their discretion, is
from this agreement and proceed with the
charges or be free to argue for an

time of sentencing if I fail to appear at
this matter OR if prior to the date of my
any jurisdiction for a violation of law

my prior criminal history. I represent

and agree that pursuant to the terms of
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dismissed and any other cases charged or uncharged which are either
to be dismissed or not pursued by the State, may be considered by the
court at the time of my sentencing.

12. T understand that the Court is not bound by the
agreement of the parties and that the matter of sentencing is to be
determined solely by the Court. I have discussed the charge(s), the
facts and the possible defenses with my attorney. All of the
foregoing rights, waiver of rights, elements, possible penalties, and
consequences, have been carefully explained to me by my attorney. I
am satisfied with my counsel's advice and representation leading to
this resolution of my case. I am aware that if I am not satisfied
with my counsel I should advise the Court at this time. I believe
that entering my plea is in my best interest and that going to trial
is not in my best interest.

13. I understand that this plea and resulting conviction
may have adverse effects upon my residenéy in this country if I am
not a U. S. Citizen.

14. I offer my plea freely, voluntarily, knowingly and
with full understanding of all matters set forth in the Amended
Information and in this Pléa Memorandum. I understand everything

contained within this Memorandum.

15. My plea of guilty is voluntary and is not the result

of any threats, coercion or promises of leniency.

/17
/17
/17
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16. I am signing this Plea Memorandum voluntarily with
advice of counsel, under no duress, coercion, or promises of

leniency.

AFFIRMATION PURSUANT TC NRS 239B.030

The undersigned does hereby affirm that the preceding

document does not contain the social security number of any person.

DATED this (g’bw day of thu,u , deoe,
u/ruc/ksw\ ﬁi\g
DEFENDANT
/X(i) | TRANSLATOR/INTERPRETER
O C ﬁ/(%
Atto Wltne551ng Defendant's Slgnature

i/ /fkw\n\

Prosecutlﬁé Attorney

07068446
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Code No. 4185

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

COPY

IN AND FOR THE COUNTY OF WASHOE

THE HONORABLE CONNIE J. STEINHEIMER, CHIEF DISTRICT JUDGE

-000-
STATE OF NEVADA, )
)
Plaintiff, )
)
Z )
. )
BRENDAN DUNCKLEY, )
)
Defendant. )
)

Case No. CRB®7-1728

Dept. No. 4

TRANSCRIPT OF PROCEEDINGS

MOTION TO CONFIRM TRIAL

THURSDAY, MARCH 6,

RENO, NEVADA

2608

Reported By: BECKY VAN AUKEN, CCR No. 418

Captions Unlimitea o) Nevada, Inc. (775) 746-3534
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For the Plaintiff:

For the Defendant:

Parole and Probation:

Captions Unlimitea of Nevada, Inc. (775) 746-3534

APPEARANCES:

KELLI A. VILORIA

.Deputy District Attorney

75 Court Street
Reno, Nevada 89520

0'MARA LAW FIRM

BY: DAVID C. O'MARA, ESQ.

311 E. Liberty Street
Reno, Nevada 89501

LAURA PAPPAS
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RENO, NEVADA, THURSDAY, MARCH 6, 2008, 9:03 A.M.

-00o0-

THE COURT: Brendan Dunckley.

MS. VILORIA: Kelli'Viloria on behalf of the
Stafe.

MR. O'MARA: Good morning. ~David O'Mara on
behalf of Mr. Dunckley. He's present in court today.

THE COURT: There's an amended Information in
this file. It's also the time for a motion to confirm.

Do you want to go forward on the amended
Information?

MR. O'MARA: No, Your Honor. We have reached an
agreement -- oh, yes, Your Honor.

THE COURT: Okay. Then I'll hand you a copy of
the Amended Information. You can review it with your
client.

MR. O'MARA: Thank you, Your Honor.

We have received a copy of the Amended
Information. Mr. Dunckley's name is correctly spelled on
line 12. It states, Count I, lewdness with a child under

the age of 14 years, a violation of NRS 201.230, and

Captions Unlimitea o) Nevada, Inc. (775) 746-3534  AAORRS
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attempted sexual assault, a violation of NRS 193.330. We
waive the formal reading of this amended Information.

THE COURT: Are you ready to go forward and enter

a plea?

MR. O'MARA: Yes, Your Honor. I have provided
you with the original of the Guilty Plea Memorandum that
was signed. Mr. Dunckley desires to enter a plea of
guilty to the offense of lewdness with a child under the
age of 14 years, a violation of NRS 201.230, a felony, and
Count II, attémpted sexual assault, a violation of
NRS 193.330, being an attempt to violate NRS 200.366, a
felony.

Mr. Dunckley understands that the consequences of
his plea of guilt to Count I is that he may be
imprisoned for a period of 1ife in the Nevada Department
of Corrections with parole eligibility after ten years and
that he is not eligible for probation unless he satisfies
NRS 176.139, which certifies that he is not a high risk to
reoffend based upon current standards, and a psychiatric
or psyChological evaluation to be completed pursuant to
NRS 176A.110. He also could be subject to a $10,000 fine,
and he understands that he'll be under lifetime
supervision.

He also understands the consequences of his plea

Captions Unlimitea of Nevada, Inc. (775) 746-3534  AA0ppo§
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of guilty to Count II, which 1s set forth in the Guilty
Plea Memorandum, that he would be -- could be imprisoned
for a period of 2 to 20 years in the Nevada State Prison,
and he's also not eligible for probation unless he
satisfies the same psychosexual and psychological
evaluations as set forth in Count I.

In exchange for his plea of guilty, Your Honor,
the State and counsel and Mr. Dunckley have agreed to
recommend the following:

The State will be free to argue for an
appropriate sentence. - The State will not file additional
criminal charges resulting from the arrest in this case
and/or wjll refrain from pursuing additional and/or

transactionally-related offenses, including all counts

“filed and dismissed in Reno Justice Court, Case

No. 2007-033884.
A He understands that in entering his plea to
Count I, it is a legal fiction, pursuant to fhe plea
negotiations, to allow him to avoid the more serious
charge of sexual assault in the original Count I, and this
also allows him the opportunity to qualify for probation,
which would otherwise be unavailable.

THE COURT: Is that a complete statement of the

negotiations?

Captions Unlinnitea o) Nevada, Inc. (775) 746-3534  anoppe2p
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MS. VILORIA: It is, Judge.

THE COURT: Mr. Dunckley, do you understand these

plea negotiations?

THE DEFENDANT: Yes, Your Honor,

THE COURT: Do you have any questions about them?

Thank you.

THE DEFENDANT: No, Your Honor.

THE COURT: Are you comfortable with the
representation you've received from counsel so far?
THE DEFENDANT: Yes, Your Honor,

THE COURT: Did you read the Guilty Plea

Memorandum?

THE DEFENDANT: Yes, Your Honor,

THE COURT: Did you understand it?

THE DEFENDANT: Yes, ma'am.

THE COURT: Do you have any questions about the

document?

THE DEFENDANT: No, ma'am.

THE COURT: Do you have any questions about the

modifications to the typed document?

THE DEFENDANT: No, ma'am.

THE COURT: And did you initial all of those

changes?

THE DEFENDANT: Yes, ma'am,

THE COURT: Did you sign the document?

I did.

I

I

I have.

do.

am.

Captions Unlimited of Nevada, Inc. (775) 746-3534  raoogpat
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THE DEFENDANT: Yes, ma'am, I did.

THE COURT: Are you aware that you have a right
to plead not guilty, have a trial by jury, be confronted
by the witnesses against you, bring witnesses here on your
own behalf, and testify or not testify at that jury trial?

THE DEFENDANT: Yes; ma'am.

THE COURT: Do you understand you have a right
against self-incrimination, you may assert that right by
refusing to testify, and the State must prove you guilty
beyond a reasonable doubt??

THE DEFENDANT: Yes, ma'am.

THE COURT: Are you aware you'll be giving up all
of these rights if you plead gUilty?

THE DEFENDANT: Yes, ma'am, I am.

THE COURT: I'm going to ask the clerk to read
the charge to which you're pleading, and then I'11l ask if
you understand it.

(Whereupon, the Information was read

by the clerk.)

THE COURT: 1Is there anything about those charges
you do not understand?

THE DEFENDANT: No, ma'am.

THE COURT: Do you understand Count I is a legal

fiction?

Captions Unlimited of Nevada, Inc. (775) 746-3534  anbb6o22
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THE DEFENDANT: As far as what a legal fiction

is?

THE COURT: Yes. What is it about Count I that's

a legal fiction?

THE DEFENDANT: That per the agreement, we're
changing the original count down to a lower one and
pleading guilty to that so that probation can be an

option.

THE COURT: Are all the facts and circumstances

the same?

THE DEFENDANT: Yes, ma'am.

THE COURT: It's just that it's a lewdness
instead of a sexual assault?

THE DEFENDANT: Yes, ma'am.

THE COURT: Did you do what it says you did in
the charge?

THE DEFENDANT: Yes, ma'am.

THE COURT: And what about Count II?

THE DEFENDANT: Yes, ma'am.

THE COURT: Do you understand that charge?

THE DEFENDANT: Yes, ma'am, I do.

THE COURT: Did you do what it says you did in
that charge?’

THE DEFENDANT: Yes, ma'am.

Captions Unlimitea of Nevada, Inc. (775) 746-3534
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THE COURT: Has your attorney told you the
possible maximum penalties?

THE DEFENDANT: Yes, ma'am, he has.

THE COURT: I know he told me that he had, but
ndw you have to tell me what those are in your own words.

What is the penalty for Count I?

THE DEFENDANT: The first count is a felony
carrying a sentence of no less than 10 years to a 1life
sentence, eligible for parole after 10 years in the Nevada
State correctional facilities.

Count II will carry a felony, as well as Count I
will carry a lifetime supervision, and Counf IT will carry
a felony with no less than two yeafs served in the Nevada
State correctional facilities with a maximum of 20 years,
as well as carrying a lifetime supervision penalty as
well, and a fine in the first count of up to $10,000.

THE COURT: Okay. And a fine in the second
count?

MS. VILORIA: There is no fine.

THE COURT: Okay.

Now, do you understand, with regard to Count I,
it's a penalty, a maximum penalty of life in prison?

THE DEFENDANT: Yes, ma'am.

THE COURT: But you would be eligible for

Captions Unlimitea o) Nevada, Inc. (775) 746-3534  AAgpaogs
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probétion after you served 10 years.

THE DEFENDANT: Yes, ma'am, I do.

THE COURT: And do you understand that with
regard to Count II, it's a maximum penalty of 20 years,

but you could be eligible for probation -- for parole at a

.

date that I give you, but it could be no less than two
years?

THE DEFENDANT: Yes, ma'am.

THE COURT: Now, do you understand that probation
is not available on these charges unléss you are certified
by a professional pursuant to NRS 176.139 to not represent
a high risk to reoffend as to both counts?

THE DEFENDANT: I understand, Your Honor.

THE COURT: Do you understand that with regard to

1lifetime supervision, that even if you completed your term

of sentence, you've satisfied all your obligations, if you
violated the terms of your lifetime supervision, you would
be subject to being back in prison?

THE DEFENDANT: Yes, ma'am, I do.

THE COURT: Do you>understand that's totally up
to me whether I run these charges concurrent or
consecutive?

THE DEFENDANT: I do, Your Honor.

THE COURT: Do you understand I'm free to

10
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sentence you up té and including the maximum allowed by
law?

THE DEFENDANT: I do.

THE COURT: Has anyone made any threats to get
you to enter these pleas?

THE DEFENDANT: No, Your Honor.

~ THE COURT: Has anyone told you that you would be
guaranteed probation or any other particular result?

THE DEFENDANT: No, Your Honor.

THE COURT:' Has anyone made any promises or
representations to you to get you to enter these pleas
that you haven't told me about?

THE DEFENDANT: No, ma'am.

THE COURT: Do you have any doubt about what
you're doing here today? |

THE DEFENDANT: No, ma'am.

THE COURT: Do you understand that you have a
jury trial scheduled for March 24th, and by pleading
guilty, that trial is off?

THE DEFENDANT: Yes, ma'am.

THE COURT: Do you understand this is a permanent
entry of plea?

THE DEFENDANT: I do, Your Honor.

THE COURT: You can't tell me in a week or two

11
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that you didn't understand what was happening. You have
to tell me that now.

THE DEFENDANT: 1I-do, Your Honor.

THE COURT: And you won't be able to change your
mind with regard to these pleas of guilt.

THE DEFENDANT: I do.

THE COURT: With everything I've asked and you
your answers, do you still wish to go forward?

THE DEFENDANT: Yes, Your Honor.

THE COURT: Are you doing so of your own free
will?

THE DEFENDANT: Yes.

THE COURT: How do you plead to Count I?

THE DEFENDANT: Guilty.

THE COURT: How do you plead to Count II?

THE DEFENDANT: Guilty.

THE COURT: The Court finds that your pleas are
voluntary, that you fully understand the nature of the
offenses charged and the consequences of your pleas.
Therefore, I will accept your pleas of guilt and we'll set
a date for sentencing.

MR. O'MARA: Your Honor, there's been

negotiations with the district attorney's office to set

‘this out five to six months so that Mr. Dunckley can get

12
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sexual offender therapy during that period 6f time. And
basically the D.A. is giving him every opportunity to try
to qualify for probation and to do the things that will be
beneficial for him to present to you at sentencing. 5o
she's allowed for a five- to six-month extension so that
he can get those type of therapy classes, and so we'd ask
for that type of time before sentencing.

MS. VILORIA: Your Honor, my agreement is just fo
see if this defendant is worthy of any type of grant of
probation, whether he can earn it or not. vaant to see
what he does between now and then.

So I do not object to any type of continuance
that Mr. O0'Mara is asking for to set out the sentencing
date.

THE COURT: Counsel approach.

(A sidebar was held off the record.)

THE COURT: Okay. What are the conditions of
Mr. Dunckley's release? Is he out on bail?

THE DEFENDANT: Yes, ma'am.

- THE COURT: And what's your bail set at?

THE DEFENDANT: I don't remember. It's been a
year, Your Honor. I don't remember off the top of my
head.

THE COURT: We have two bails posted. One may be

13
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in the Réno Justice Court case.

It looks like it's 15,000 and 18,500, which seems
somewhat sufficient to me with regard to the bail. But I
am going to modify the terms and conditions of his release
to include Court Services supervision.

If you are going to do some sort of treatment,
then you need to do that and repoft that to Court
Services. And I want you reporting at least once a week
to Court Services so we know where you are and what you're
doing.

You must abstain from the use, possession, and
control of alcohol between now and the date you're
sentenced, and you can't use controlled substances.

So I just want to make sure you understand these
special conditions of your release. Do you?

THE DEFENDANT: I do, Your Honor.

THE COURT: Okay. Then that will be the order,
and I'11 see.you back at sentencing the clerk is about to
give.

THE CLERK: August 5th at 9:00 o'clock.

THE COURT: Between now and that date it's your
responsibility to make appointments with the Division of
Parole and Probation, to complete the evaluatibn. It's

further your responsibility to see that the psychological

Captions Unlinzited of Nevada, Inc. (775) 746-3534  anopfdfd
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evaluation is conducted timely. And stay in touch with

Court Services.

MS. VILORIA: Your Honor, can we vacate the trial

date for March 24, '08?
THE COURT: That will be the order.
(Proceedings concluded.)

-00o-
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STATE OF NEVADA, )

)
COUNTY OF WASHOE. )

I, BECKY VAN AUKEN, Certified Shorthand
Reporter df the Second Judicial District Court of the
State of Nevada, in and for the County of Washoe, do
hereby certify:

That I was present in Department No. 4 of the
above-entitled Court and took stenotype notes of the
proceedings entitled herein, and thereafter transcribed
the samebinto typewriting as herein appears;

That the foregoing transcript is a full, true
and correct transcription of my stenotype notes of said
proceedings.

DATED: At Reno, NeVada, 10/16/2008.

@mﬁuﬁ\\ TW

“BECKY VAN }ADKEN CCR No.

Captions Unlimitea of Nebaa’a, Inc. (775) 746-3534 032
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CODE 1850

ILED

AU 1% Zug
HOWARD M, GONVERS, GLERK
y:
CLER

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

STATE OF NEVADA,

Plaintiff,
vS. Case No. CR07-1728
BRENDAN DUNCKLEY, Dept. No. 4
| Defendant.
/
JUDGMENT

The Defendant, having entered a plea of Guilty, and no sufficient cause
being shown by Defendant as to why judgment should not be pronounced against
him, the Court rendered judgment as follows:

That Brendan Dunckley is guilty of the crime of Lewdness with a Child
Under the Age of Fourteen Years, a violation of NRS 201.230, a felony, as charged
in Count | of the Amended Information, and Attempted Sexual Assault, a violation of
NRS 193.330, being an attempt to violate NRS 200.366, a felony, as charged in
Count Il of the Amended Information; and that he be punished by imprisonment in the
Nevada Depariment of Prisons for the maximum term of life with the minimum parole
eligibility of ten (10) years, for Count |; and that he be punished by imprisonment in
the Nevada Department of Prisons for the maximum term of one hundred twenty

(120) months with the minimum parole eligibility of twenty-four (24) months, for Count

AAD00032
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i1, to be served concurrently with sentence imposed in Count [; with credit for four (4)
days time served, and by submission to a DNA Analysis Test for the purpose of
determining genetic markers. Defendant is further ordered to pay a Twenty-Five
Dollar ($25.00) administrative assessment fee, a One Hundred Fifty Dollar ($150.00)
DNA testing fee, and a Nine Hundred Fifty Dollar ($950.00) Psychosexual Evaluation
Fee to the Clerk of the Second Judicial District Court.

It is further ordered that the Defendant serve a special sentence of
lifetime supervision to corﬁmence after any ferm of imprisonment or after any period
of release on parole.

Dated ihis 5th day of August, 2008.

DISTRICT JUDGE
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Code No. 4185

IN THE SEéOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE
THE HONORABLE CONNIE STEINHEIMER, DISTRICT.JUDGE
~c0o-

STATE OF NEVADA,
Plaintiff, Case No. CRO7—1728
vs. Dept. No. 4
BRENDAN DUNCKLEY,

- Defendant.

CopRY

TRANSCRIPT OF PROCEEDINGS
SENTENCING
August 5, 2008

RENO, NEVADA

Reported By: LISA A. YOUNG, CCR No. 353
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APPEARANCES:

For the Plaintiff:

For the Defendant:

KELLI ANNE VILORIA
Deputy District Attorney
Reno, Nevada

DAVID C. O'MARA
Attorney at Law

" .Reno, Nevada

Parole and Probation:

EXHIBITS
A - Report from Eng Counselling
B - Letter from Alamo Casino
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RENO, NEVADA, TUESDAY, AUGUST 5, 2008; 9:00 A.M.
-00o-

THE COURT: Bréndan Dunckley.

MS. VILORIA: Morning, Your Honor. Kelli Anne Viloria
on behalf of the State.

MR. O'MARA: David O'Mara on behalf of Mr. Dunckley.

THE COURT: This is the time set for sentencing.. I am
in receipt of the presentence report dated July 17th, 2008.

I also have a document which was received by the Court
Clerk that has not been considered by the Court that has been
filed in.

Counsel, do you want the Court to consider the
document?

MS. VILORIA: The Spate does, Your Honor.

' MR. O'MARA: Your Honor, I don't think it has any
bearing on this case. bBut Mr. Dunckley can certainly tell you
why this has happened with regards to his child support and the.
Sushi Club and we have no objection to the State introducing it.

THE COURT: Then the Court will review the document.

Okay. You had an opportunity to review the
presentence report with your client?

MR. O'MARA: Your Honor, we have reviewed the
presentence report dated July 17th of 2008 with a few

corrections. Defense attorhey is David O'Mara who is conflict

3
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counsel and not deputy public defender.

Also, under Category A and Category B.in thé charged
Information, the penalties for these charges should have
included that he may be in prison for a period of time and that
he is not eligible until a sexual evaluatioﬁ is completed which
certifies that Mr. Dunckley does not represent a high risk ﬁo

re-offend.

That language and the language that was part of the

" guilty-plea memorandum was not included in the presentence

report. I want to make the Court aware of the fact that

‘probation in both of these charges is available in this case.

While the laws have changed since the period of time when the
charge one begén, it does not allow probation any more. So I
would like the Court to take that into consideration.
| Other than.that, we have no other corrections, Your

Honor.

THE 'COURT: Okay. You may proceed‘with argument.

MR. O'MARA: Okay. First, I would like to introduce
and have admitted two documents. One document is a letter from
a Leslie Dietsche (phonetic), if I may approach. Let me grab
the other document. -

THE COURT: Why don't you grab everything, and the

Clerk will mark it all at one time.

MS. VILORIA: I have seen a copy of these, Judge.

4
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MR. O'MARA: There is also another copy from Eng
Counseling settiﬁg forth information about Mr. Dunckley's
clinical contact with Steven Eng as a sexual offender.

THE CLERK: Exhibits A and B marked.

(Exhibits A and B were marked for identification.)

THE COURT: Okay. Exhibit A is a report from ‘Eng
Counse;ing, and'there is no objection to its admission so I will
admit it. And Exhibit B is a letter from Alamo Casino and no
objection so I will admit that.

(Exhibits A and B were admitted into evidence.)

MR. O'MARA: Your Honor, in regards to the Ené
Counseliné, which is Exhibit A, you will notice thqt there are
numerous attendances by Mr. Dunckley for: sexual-offender
counseling. He had individual sessions on March 3, 26 and
April 29th of this vyear.

o He gpég on to group attendance with Mr. Eng on 4/23.
You notice how the 4/30 has an absence? That was because he
went to his individual counseling the day before. Those are the
dates in which he did not attend group attendance because it was
the same week.

Mr. Dunckley informed me the 6/12 was a work
emergency. He basically went on a weekly basis to Eng

Counseling.

What -we are going to ask for today, Your Honor, is

5
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that you not follow the recommendations of the Parole and
Probation and actually award or ﬁot award but grant Mr. Dunckley
the opportunity to be on probation for both of these charges.

One of the reasons is that when we were going through
negotiations.in tﬁe settlement, that was one of the main reasons
ﬁobgive him the opportunity. As you recall about five months
ago when we were in here during the change of plea, we set it
out five months to give him an opportunity to go to fhése
counseling sessions.

From the letter, you can see he started his counseling
sessions prior to the entry of the guilty-plea memoréndum which
I believe.was done on the 6th of March. He went religiously to
those counseling services.

He is really taking hold and finding out what is
making him do these bad things. He is trying to take
responsibility for his actions. T believe these therapy
sessions are working toward making him a better person and
someone who will be, at least, someone who will be a behefit to
ocur soéiety.

As/you can see from ﬁhe letter from the Alamo Casino,
Mr. Dunckley has been a good person to his employers and other
people with regards to stepping up and doing things when mnot
everybody would do it with regards to helping and cleaning the

floor and things like that when there was a broken pipe when he

/-

O

Captions Unlimited of Nevada, Inc. 775-746-3534

038

AAD00039



10

11

12y

13

14

15

16

17

18

19

20

21

22

23

24

wasn't required to do that. I think there are good things
involved that we need to look at in that regard-

Also, I have today Mr. Dunckley's mother in law who
would like to make a statement. Her name is Pam McFerren
M—c—f—e—é—r—e -— I apologize. M-c-f-e-r-r-e-n. And she would

like to make a statement, Your Honor, to the Court to ask for

‘probation as well..

THE COURT: You want her sworn, Ms. Viloria?

MS. VILORIA: No, ma'am.

THE COURT: You can come‘forward and stand next to Mr.
O'Mara.

MS. MCFERREN: "I'm Brendan's mother in law, Pam. I
have known him for eight and a half years. Hé and my daughter

have quite a special relationship. He has four children, two by

a previous marriage. He is the soul provider of his home, his

family. Thaf includes with my daughter, his wife, their two
children, my grand children. And, also, child support for his
first two children by a previous marriage.

He also has helped me financially as well as
physically when I have needed help off and on over the years.

I have noticed the counseling that Brendan is getting
has been very effective. I have noticed when he comes back from
his meetings with his counsellor, he is a lot more calm. His

demeanor 1s a lot more calm. As calm as you can be under these

/
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kind of circumstances. I believe it has been effective with
him.

I feel that he really should continue with that, and
it's been very helpful so far.

And I would like to ask for probation for him and the
continued counselling so that he can be with his family which is
a very imporﬁant thing. |

| vAs you know, families don't Stick together too much in
these times. And it's very important especially to those little
boys.

THE COURT: Okay. Thank you.

MR. O'MARA: Your Honor, in going over, it's true Mr.
Dunckley has four chil@ren, 10, 9, 7 and 3 which is set forth in
the presentence report. I think, you know, we have heard a lot.
today in other cases and things like that. I think in this case
it really is true that this is really a sad case for everyone
involved.

It's nét only sad for the two victims that Mr.
Dunckley committed these crimes against, but it is also sad for
the kids and his wife that are now going to have to deal with
these types of situations. And in light of these four kids, he
does have child support he needs to continue.

I think that in this case we really have to think

outside the box in sentencing. And it comes down to a lot of

8
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his mother in law said it really well, in fact, when he takes

this coming from -- ocne of these cases is really old. And there
is a whole different'type of sentencing structure at this point
in time. And now we are looking at a sentencing structure in
this system where we are looking at these cases differently.

I think if we look outside the box and really say how
can we properly make sure that Mr. Dunckley takes responsibility
for his action and so—-called punishment for the crimes he
committed but also give him the opportunity to rehabilitate
himself and provide for those people so that other people, 1like

his kids and wife, are not victimized by his behavior. I think

these therapy classes he is a different person.

Sometimes that's what people need. They need control
over their lives such as a probation to tell them they need to
go to probation and have a job and do these'things. And I think
when we Jump to the conclusion, let's throw this person away,
put him iﬂ jéil for the rest of his life, if we do that, then we
are not helping anybody in this case.

I think that if we look at Mr. Stivensen's (phonetic)
recommendations, it talks about he spegificaily, in bold
letters, says Mr. Dunckley does not Tepresent a high risk to
re-offend sexually. He goes on to say Mr. Dunckley presents as
a positive candidate for treatment.

Treatment process with Mr. Dunckley, treatment should

9
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be the process with Mr. Dunckley. He recognizes the need for
intervention. I think that assessﬁent is correct. I think if
we allow Mr. Dunckley to be on probation, he will get the
treatment he needs;

There are certain recommendations that I think are
clearly appropriate in this case, Your Honor, and will help do
what we need to do to take care of the punishment of Mr.
Dunckley-as Well as rehabilitate him so these incidents do not
occur.

Those recommendations are set forth on page six‘of his
report. I would like the Court to consider those as well;

Your Honor, the report says Mr. Dunckley is not
applicable to probation. He does not have a high risk to
offend, so he does qualify for probation.

If the Court is inclined to do some type of jail term
in thisf— prison term in this thing, we ask that you really do
think outside the box and give him an opportunity to prove
himself, even in prison.

There are two counts. We can suspend the first count
of the ten-year maximum and hold that over Mr. Dunckley's head
to allow him the opportunity to go into prison and do something
with his l1ife and get himself out in a few years instead of ten
years when his kids basically are grown up and past their

teenage years.

10
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I think probation-- we are requesting you allow
probation in this case, but if you do not find probation is
appropriaté, we do ask that you, at least, give him the
opportunity to go to prison on maybe one count. Hold the other
coupt above his head and sentence him according to the. sentence
of probation which is two to five years on Count II, Your Honor.

I think Mr. Dunckley's statement at the back page
really sums it up about how remorseful he is and he did is want
an opportunity tec be with his kids, pay his child support and
move forward and take responsibility of the two incidents that
caused him to be put in this position.

Wifh that, I respectfully request that you allow for
probation.

THE COURT: Ms. Viloria-?

MS. VILORIA: Judge, first of all, I want to state
that paragraph 11 of the guil?y-plea memorandum allows me to
discuss with you any counts that were dismissed or any other
cases that were charged or uncharged which were either dismissed
or not pursued by the State at the time of sentencing. That's
important because you.need to realize here who you are
sentencing today.

Hopefully today is going to be the end of Brendon

Dunckley and what we have to deal with him.

This has been ten years of inappropriate conduct, ten

[R——

1

Captions Unlimited of Nevada, Inc. 775-746-3534

043
AAD000044



10

11

12

13

‘14

15

16

17

18

19

20

21

22

23

24

years of sexual attacks mostly on young woman who were 12 years
old or mentélly i1l and intoxicated cultivating into the finai
account with the stranger attack with a woman who was .226 that
the defendant saw walking down the street, drunk and falling
down.

We did craft this creative plea bargain so this
defendant could have the right to posture himself to ask the
Court férvsentencing. That's what he required before he came to
you and admitted his conduct and entered his plea of guilty.

The Court needs to know that your concern and the
State's concern are that the community have to be safe. And if
Brendon Dunckley is given probation, it will not be.

The factual corrections that I need to make on the
presentence investigation report in page six on March 21, 2007
when -- this is oﬁitted so I'm just adding it in. When the
aetectives went to talk to Brendon Dunckley and he denied he had
done anything, nothing happened, and when he ultimately changed,
yeé, he performed fellatio on me as a way of thanking me for
getting her back in the apartment, that only came about after
the detectives said to him why are we going to find her DNA on
your penis?

The original story that this defendant crafted to

~police is that while she was laying there unconscious she

started to throw up and he reached into your mouth to clear her

12
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tongug and follow that had gone to the bathroom and touched his f—
penis while urinating and fhat would be the story of why you
have DNA. | |

This defendant is sophisticated in the sense that he
uses his wife as an alibi during the attacks so his wife is
brought into the picture where she says, I was on the phone with
him the whole time. There is no way this could have occurred. —
What the full investigation showed is there was a few minutes
where he said I need to call you right back in about five | f—;
minutes and the rape happened and he called his wife back. It
wasn't a true alibi.

This has been ten years. That's important for you to
know. There are not two victims, there are three. Jessica H.
Laura S, and also Ashley. |

. What conéerns me is when you look at the evaluation

that_that Dr. Stivensen (phonetic).rgports, everything is on
se€lf-admitted conduct. And Dr. Stivensen (phonetic) sort of
congratulates the defendant by that saying, Look, he came
forward with all these other incidents of sexual conduct. But
he calls Ashley 14 years old at the time when we all know she
was 12.

He is not being forthcoming, and the Court needs to
recognize that because Dr. Stivensen (phonetic) didn't say he is

a low risk to re-offend. He deemed him a moderate risk to

13
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re-offend. And that's based on the self-given information from
this defendant. |

Judge as a pafent -— from the recitation of all the
facts you see on everything, and, basically, how we ended up
solving the ultimate case is because the detectives and law
enforcement have been on this defendant's tail for years.

The defendant avoided any type of prosecution because
of the victims he has chosen.

Ashley V. is in prison right now. A good part of it
is because she turned to drugs and alcochol as.being molested by
this defendant when she was little girl.

We created this allegation or this plea bargain so
that this defendant could ask you for probation, but the Céurt
needs to acknowledge Jessica, our last victim, is the one who is
a complete stranger to this defendant, didn't know anything,
literally woke up on her back in the floor of her apartment
right by the door with him shoving his penis in her mouth.

He comes to you today and brings witnesses to say he
is a good provider. We need to think about his children. We
can't put him in prison. I ask you one question, why wasn't he
thinking of that when he was trolling for his next sexual
assault victim?

Things have finally caught up with him, and that's why

we are here today. And the Division has appropriately asked the

14
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Court to give him life in prison with the possibility of parole
aftér ten years. |

I do recognize following the day of this plea bargain,
and I would note for the Court not a day sooner, that the day
after he entered his plea of guilty he began his sex offender
treatment.

And the Court is concerned as is the State whether or
not all of fﬁiévis posturing himself for éome sort of beﬁeficiai“
sentence or a good outcome.for you today.

The reality is I have looked at the evaluation, and
there are a couple things in there that are alarming to ﬁe and I
want to point them out to you.

Beginning at page seven, £he paragraph under
perception of victim impact. One of the things that Dr.
Stivensen "(phonetic) noted that Mr. Dunckley believed both
victims were harmed--again, there were three victims--as he
described taking their since of security away inside, however,
was limited and somewhat superficial.

On page 11, Judge, it says, In considering the risk
scales along with clinical judgment, Mr. Dunckley is estimated
in the moderate range for sexual re-offense risk. Clinical
Jjudgement elevated risk is there due to re-offense behaviors
occurring over an elapsed time and involved with an offense

against a stranger.

15

Captions Unlimited of Nevada, Inc. ~ 775-746-3534 047

AA000048



10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

His promiscuous and impulsive sexual lifestyle places
him at greater risks for further allegations and charges. There
is evidence of being indiscriminate in regards to victim
selection, meaning, his modus oberandi is not limited to a
particular victim, type, age or preference.

The fact that an evaluator would put that in there
shows you the level of gravity of dangervof this defendant. And
my concern is that the-community is flat at risk. -

He also states.-on page 12 under the amenability to
treatment and prognosis, the second full sentence, He, being
Brendan Dunckley, doés not present as an antisocial or defiant,
though, there may be some resistance to treatment upon the
realization of a longer-term process.

Why that is important, Judge, is if this defendant is,
in fact, doing a posturing to present walk the walk and do all
he needs to do to present good in‘Cour? today, then anybody, any
woman, whether it's a 12 year old or 28 year old that comes
within his way is a risk.

The State cannot risk that, Judge. The community
cannot risk that.

This defendant has shown himself to be deserved a
grant of a prison sentence. The life in prison is appropriate.

He should be commended for the effort he has made, and

that's why when the Division recommends a concurrent sentence on

16
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the attempted sexual assault charge, it could be appropriate
here. I think the Division has short sold that count a little
bit because that's, really, the more egreglious count. .The whole
sexual assault nature of this should not be a two to five
sentence. Tt should be a 20-year sentence.

This defendant deserves to go to prison and life time
supervision and everything else that the Division recommends is
appropriate.

I just am concerned, frankly, Judge that nobody get
caught up on focussing on the children that are involved. in this
case. Those are all people that should have been thought of
before this defendant decided to act on his impﬁiselénd attack
and escalate.in violence. What's happened over the years,
Judge, every time he has raped somebody or inappropriately
téuChed someone and gotten away with it, he has gone up to the
next level.

The 12 year old is a friend of the family. A little
girl who befriended his wife who then became his victim number
one. There were victims in between-there. Including the Laura,
the mental-health victim. We couldn't pursue the case because
of her mental-health issues. She was all part of this final
case where once we ended up getting the allegations with this

defendant with Jessica and we started seeing a pattern of

" conduct, similarity in defenses, every single time his statement

17
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was to the law enforcement was, Yes, I shouldn't have sex with
this girl. It was bad judgment. And he just fof years and
years, for ten years, has been able to get away with it to the
point where he is escalating where he is trolling where he sees
drunk women falling down drunk on the street, he formulates the
thought in his mind, followed her in the house, and in a very
opportunistic and predatory manner attacked her. That deserves
ten years in priscon, minimum.

MR." O'MARA: If I can just respond to a few things
before Mr. Dunckley addresses the Court.

THE COURT: Okay.

MR. O'MARA: First of all, there is no evidence
whatsoever that this charge caused Ms. Ashley -- I'm not sure
what her last name is. Ashley to go into drugs and use alcohol
and that's why she is in prison. There is no evidence of that.
And I understand that the D.A. wants to paint a huge horrible
picture of Mr. Dunckley and--

THE COURT: I won't consider that argument.

MR. O'MARA: It is also important that her description
of what happened on that night by Jessica was not as that she
woke up on her back past out. Her description in the Justice
Court when she testified was that she was standing up and she
made the affirmative step of walking toward Mr. Dunckley to

perform the fellatio.
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This just goes to the point of the D.A. not having all
the facts and telling you different storieé. It has nothing to
do with Mr. Dunckley not taking responsibility of his aétion.A
The Court should be aware that is the testimony.

Also, in regards of him going to counSeliﬁg; it was
done before the guilty plea was entered into which was March
6th. His counseling started on March 3rd.

"Af”Waht“the Court to be aware that Mr. Dunckley was
charged with those allegations against the individual Laura.
Laura did not show up at the preliminary hearing even though the
District Attorney said she was more than willing to be there and
they éontacted her. We went-- we had three or four hours of
téstimony over in the Justice Court. She still did not show up.

It's disingenuous for the District Attorney to say it
was because of her mental stability, and we don't know or have
any documentation showing she had any mental stability. To
place that on Mr. Dunckley, it's inappropriate to bring up in
the sentence.

MS. VILORIA: Objection. I absolutely made a
representation as an officer of the Court as to that being the
issué. And you are allowed to think about her.

Mr. Dunckley refers to her throughout the report to
Dr. Stivensen (phonetic). She is the one who he attacked on the

hood of a car who he claims was consensual but he put his penis
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in her mouth.

I don't why we are acting like she is not a vicfim.
She did not show up at the prelim. We did not go forward with
that, and it is because of her mental-health issues. T am
making that -- and he knows that based on-aii fhé discovery
provided. I don't know why he is saying that's disingenupus.
It's not. 1It's the facts of the case.

MR. O'MARA: Well, we will let that stand. With
what-- if that's what she understands, that's what she
understands.

THE COURT: Does it make a difference?

MR. O'MARA: It doesn't. I'm just trying to set
forth --

THE COURT: Your client has admitted'tb ﬁhe behavior
with her?

| MR. O'MARA: Yes, my client has admitted to the two
charges that are involved in this case. But I just wanted to
make the Court éway of those three or four different things so
we know what we are dealing with regards to thinking outside of
the box iﬁ this case to figure out some type of sentencing that
is appropriate which will allow for the punishment for the
crimes tﬁat were committed as well as allow for the
rehabilitation aﬁd acknowledgment of trying to get Mr. Dunckley

back into society and being a productive part of your society

20

Captions Unlimited of Nevada, Inc. = 775-746-3534

052
AA000053



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

instead of just saying, We are trying to give you probation.

And let's see what we can do. And go out there and get some

type of treatment and go from there. We will come to
sentencing. We will take that into consideration.

I would like to introduce another document in that
regard. It's an e-mail between myself and Ms. Viloria that
really talks about-—-

“ MS. VILORIA: I'm going to object. This is outside -
the context of negotiations. This is not appropriate for
sentencing. I'm going to object.

THE COURT: What is the appropriateness of -
negotiations being admitted?

MR. O'MARA: I'm going through-- she has-brought up
the fact he is just posturing, Your Honqr -

MS. VILORIA: Judge, my statement is we don't know
whether he is or not. That's something we need to take a view
at it.

MR. O;MARA: Your Honor, if I can complete my

sentence, in the purpose of this, Your Honor, is to show that

.when we were in negotiations of this case, that Ms. Viloria was

going to take into consideration what he did during this
five-month period. This was an e-maill that basically said I
understand you will not agree to probation if it is not

recommended.
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But in this case, as we discussed that there would be
factors in which she would.take‘inﬁo consideration that she
would look at to maybe consider probation at this time.

THE COURT: Are you alleging that she has violated her
negotiations?

MR. O'MARA: No, no, no. Not‘at all. I'm just trying
to paint the picture of what was happening during that period of
time. And her statement in regards fo, We don't knowvif'he is
posturing goes directly to this. He was doing this because
that's what was asked of him--

THE COURT: I don't think that's her, statément. Her
statement was‘talking about the whole period of time he has been
in counseling, whether or nét it was going to last indefinitelj
or whether or not he was pdsturing prior to sentence.

MS. VILORIA: That's right.

MR. O'MARA: We have made a circle of where we are
going in that regard, and that is fine, Your Honor..

With that, Your Honor, again; I request probation in
this is, and I will let Mr. Dunckley address the Court.

THE COURT: Okay. I'm going to hear from the Division
of Parole and Probation first.

MR. O'MARA: Okay.

MS. GARRISON: Well, Your Honor, in listening to both

sides of the argument, Your Honor, one of the things that was
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brought up was the fact that they didn't want to make his two

sons, I believe, victims in this matter becauée of his behavior.

I believe, Your Honor, he already has done that by his behavior.
They are going to grow up knowing the type of person

their father is, and that's not going to go unnoticed by them.
Your Honor, I believe that the recommendation as

stated is appropriate. I believe that he was opportunistic

-'regarding the victims that he chose.

My concern, as well as Ms. Vilofia has stated, I was
reading the psycho-sexual evaluation and the one that stood out
in ﬁy mind was that he, according to the evaluator, seemed to
have gléssed over, it seems like, the culpability or the damage
or t@e harm.he did to the victims. Even though he did .
acknowledge he did damage them in some ﬁanner.

The Division is 'going to stand by the recommendation,
Your'Honor. We have four days credit for time served.

THE COURT: Thank you.

Mr. Dunckley, the law affords you an opportunity to be
heard. I have read your written statement. Do you have
anything you would like to say at this time?

THE DEFENDANT: Your Honor, the State is doing their
Jjob. T moved to Reno in the Spring of 2000. The allegations
were made against me from 1998.

I took the plea as opposed to going to trial to
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prevent the victims from pursuing further.

Ms. Viloria states that I made the comment of saying

- that the victim Ashley was 14 because of the time that I had

known her, which was the summer of 2000 when T met her, she
indicated to me that she was 14. As a matter of fact, when we
met, she indicated she was 17. Upon finding out later her true
age, myself and my wife stopped contact all together with her.
It doesn't change the fact of what I did.

Posturing, whatever it may be called, I took the deal
as opposed to going to trial because I wanted to prevent any
further harm to the victims.

I can't say I know what they are going through because
T can't. It's not my place to assume I know what they feel.

I know what I did, and I know what I took from them.

I took their sense of respect, of certainty. I can't give that
back.

I have attended treatment programs. I made it a point
to try and attend wvictim impact panels at one of the local
churches here.

When the Division and the State state that I glanced
over, it's not my place to say how I affected them. T can only
assume what happened.

And’with regards to my children, I agree. They are

victims as well, as is my wife, as is my mother in law and
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everyone who knows me. And my reputation of being who i am as
an upstanding citizen, Ivtook their trust a way, too.

Being a father is the most important thing to me in
the world. And knowing I'm a horrible example kills me more
than anything you can punish me with, Your Honor. I ask that I
be given the chance to show my children that pecple can make
differences in their life and make a change.

I pride myself that when my wife was pregnanf I never
missed a single doctors appointment. I never missed an
appointment. I'm a dad through and through. Somewhere along
the line, I lost that. I disrespected my family and more
importantly I disrespected my family.

I love my family more than anything in the world. I
took this déal to prevent any further harm for them and for the
victims. I just ask to have the opportunity, if it's possible,
to continue to be a part of my chil@rgn's life.

My wife didn't have a father growing up, and all she
ever wanted was a husband and a father to raise her children.

I'm the sole provider of my famiiy. I have two
children who I owe money to, and I try being a single income
household and single income father, it is hard to get money to
them. I try and keep stable employment, and when I'm getting
laid off or working, I'm always working.

Your Honor, all I ask is for the opportunity to show
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that I can do better. And I can be better at this. T screwed
up, and I admit the fact I made mistakés and I hurt people. I
want to prove that it won't happen again. And if it does, which
I pray it never will, because I'm getting treatment every week.
I'm keeping support with the people I need support from. I have
medication to deal with my inability to make correct calm
decisions as épposed to being spontaneous.

I don't know what more I can say to Your Honor.

I throw my heart to you to allow me to be a part of my
children's lives, and I understand the fact I have hurt people.
But at the same time, the last five months have been such an
awakening to see why I allowed myself to do that and th I felt
it was okay to disrespect my bonds of my marriage and my
children who-I ‘brought into fhis world.

They don't deserve what I put them through, but that's
something T will have to deal with the rest of my life and so
will the victims.

I ask you give me the opportunity, Your Honor, to be
there énd to prove that there is good. And I can make a
difference. And I can be productive to society and a benefit.

I learned so much from the victim impact panels and counseling.
It's something I want to pursue further to help people who are
in that situation. They need me to be the dummy to beat up, I

have no problem with that either. But I just ask that you give
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me that opportunity, Your Honor, to prove that I can do this and

not just the five months that I proved I can stay out of trouble

~and make my appointments and meetings and go above and beyond

but continued to be allowed to do that, Your Honor.
THE COURT: Mr. Dunckley, perhaps your plea would have

more resonance with me with regard to the issue that you had

~with the friend of the family, even though it was a very young

girl, and even though you argue you thought she was 17, I have
heard that many times. That argument for treatment if it was an
isolated incident may well resonate with me.

However, the latest victim. I'm not talking about the
victim in between you are not charged with. I'm very concerned
with your latest victim. I agree with Mrs. Viloria. I don't
think that the sentence is recommended even by the Division is
appropriate given your behavior.

You picked someone you didn't know, and you committed
a sexual assault on her.

I know you pled to something that allows for a lesser
offense, but it does not allow for ﬁrobation.

It is the order of this court'you pay $25
administrative assessment fee, $150 in DNA testing fees. T
think you have already submitted to a DNA analysis test. So you
won't have to submit again, but you also will have to pay the

$950 in psycho-sexual fees.
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I am sentencing you as to Count I to life in prison

with the possibility of parole after ten years has been served.

As to Count II, I'm sentencing you to 120 months in

prison with minimum parole eligibility of 24 months. That will

be allowed to
You

supervisioh;
And
MS.
THE

released from

You

run concurrent to Count I.

must pursuant to NRS 1760931 submit to lifetime

is that with regard to Count II only?
VILORTIA: . No, it's to both counts, Judge.
COURT: As to both counts at any time you are
custody or released from parole.

will bé given credit for four days time served.

You are remanded to the custody of the Sheriff for

transportation to the warden.

(Whereupon the proceedings were concluded.)

-o00o-
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STATE OF NEVADA, )
) s3.
COUNTY OF WASHOE. )

I, LISA A. YOUNG, Certified Shorthand Reporter of the
Second Judicial District Court of the State of Nevada, in and
for the County of Washoe, do hereby certify:

That I was present in Department No. 4 of the
above-entitled Court and took stenotype notes of the proceedings
entitled herein, and thereafter transcribed the same into
typewriting as herein appears;

That the foregoing transcript is a full, true and
correct transcription of my stenotype notes of said proceedings.

DATED: At Reno, Nevada, this 1ith day of August,

2008.

/s/ Lisa A. Young
LISA A. YOUNG, CCR 353
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Division of Parole and Probation

Presentence Investigation Report

The Honorable Connie Steinheimer
Department I'V, Washoe County
Second Judicial District

Date Report Prepared: July 17, 2008 t
Prosecutor: Kelli Viloria, DDA PSI: 281424 :
Defense Attorney: David O'Mara, DPD i
1. CASE INFORMATION ;
Defendant: Brendan Dunckley Case: CR07-1728
Date of Birth: 7/4/76 DA #: 373085
Age: 32 ) v » » PCN: RPD0726517C
" SSN: 098-60-5492 P&P Bin: 1001831490
Address: 1570 Sky Valley #B202 FBI: 704876JC6
City/State/Zip: Reno, NV 89523 SID: NV 04156735
Months/Years: 3 months Resident: Yes
Phone: (775) 379-7668 Offense Date: CT. I Between 8/14/98 and 8/13/00
Driver's License: 0001025012 CT. 11 3/10/07
State: NV , Arrest Date: CT.I: 3/30/07 ;
Status: Valid - . CT.1:3/22/07 P
POB: Carmel, NY Plea Date: 3/6/08, by plea of guilty. S
US Citizen: Yes Sentencing Date: 8/5/08
Notification Required Per NRS 630.307: No ;

II. CHARGE INFORMATION

difense: CT. I Lewdness With a Child Under the Age of Fourteen Yeéars (F)

VRS:201.230 ‘ Category: A

NOC: 00191

>enalty: For life with the possibility of parole, with eligibility of parole beginning when a minimum of 10 years has
ieen served, and may be further punished by a fine of not more than $10,000.00.

dfense: CT. I Attempted Sexual Assault (F)

{RS: 193.330/200.366 Category: B
JOC: 02222 ’ i
’enalty: By a minimum term of 2 years and a maximum term of 20 years Nevada Department of Corrections.
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PRESENTENCE INVESTIGATION REPORT Page 2
BRENDAN DUNCKLEY
CC#: CR07-1728

[I. PLEA NEGOTIATIONS

The State will be free to argue for an appropriate sentence. The State will not file additional criminal charges
resulting from the arrest in this case, and/or will refrain from pursuing additional and/or transactionally related
offenses including all counts filed and dismissed in RTC case number 2007-033884. Iunderstand that I am entering
my plea to Count I as a legal fiction, pursuant to plea negotiations, to allow me to avoid the more serious charge of
sexual assault in the original Count I, and to allow me the opportunity to qualify for probation, which would
otherwise by unavailable. Full restitution. '

IV. DEFENDANT INFORMATION

Physical Identifiers: :
Sex: M Race: W Height: 5'7" Weight: 185
Hair: Brown Eyes: Hazel

Scars: None noted.
Tattoos: None.

Aliases: None noted.
Additional SSNs: None.
Additional DOBs: None.

Social History: The following social history is as related by the defendant and is unverified unless otherwise
noted:

Childhood: At the time of interview, the defendant reported he was physically abused by his mother. When he was
a child, Mr. Dunckley related his mother would break wooden spoons on his buttocks when spanking him.

Immediate Family Members: The defendant reports his parents reside in California. One sister resides in New
York. Another sister resides in California. Mr. Dunckley stated his brother resides in the nation of China.

Marital Status: Married.’
Prior Marriages/L.ong Term Relationships: Two reported.
Children: Four, ages 10, 9, 7 and 3.

Custody Status of Children: The defendant stated his two oldest children reside with his former wife in California.
His two youngest children reside with him and his present wife.

Monthly Child.Support Obligation: $397.00 per month. The defendant estimated he was approximately
$1,200.00 in arrears.

Employment Status: Employed, Northern Nevada Construction.
Number of Months Employed In The 12 Months Prior To Instant Offense: 12
Income: $17.00 per hour. Other Sources: None reported.
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~ PRESENTENCE INVESTIGATION REPORT Page 3
BRENDAN DUNCKLEY |
CC#: CR07-1728

" DEFENDANT INFORMATION (Continued)

Assets: Unspecified amount in his vehicle.

Debts: The defendant reported debts of $30,000.00 in student loans and $20,000.00 in medical bills. He reported
additional debts of $10,000.00 in miscellaneous bills.

Education: High school graduate, 1994. The defendant graduated the Culinary Institute of America in New York in
1999.

Military: N/A
Health and Medical History: At the time of interview, the defendant reported no health concerns.

Mental Health History: On May 21* and 29th, 2008, the defendant was evaluated by Robert Stuyvesant, MFT,
with respect to this offense and pursuant to the dictates of NRS 176.133/176.135. The ﬁndmgs of'the psychosexual
evaluation are attached and reflect the following: . oo

DSM Iv:

Axxs I o V6 1.21 Sexual abuse of 2 child, perpeu'ator 302.9 paraphilia nos
AxisII:  Deferred :

Axis HHI: None

AxisIV:  Current legal charge, relationship challenges

Axis V: GAF =60

Risk of Dangerousness to the Community: In considering the risk scales along with clinical judgement, Mr.
Dunckley is estimated in the moderate range for sexual reoffense risk. Clinical judgement elevated risk due to
reoffense behaviors occurring over an elapsed period of time, and involved an offense against a stranger.
Furthermore, his promiscuous and impulsive sexual lifestyle places him at greater risk for further
allegations/charges. There is no evidence of being indiscriminate in regard to victim selection, meamng his modus
operandi is not limited to a particular victim type, age or preference.

It is the opinion of this evaluator that Mr. Dunckley DOES NOT REPRESENT A HIGH RISK TO REOFFEND
SEXUALLY based on curent standards for assessment (NRS 176a.110)

Identification of Risk Population: Based on historical information, response to inventories, self reported arousal
and objective measures of sexnal interest, the identifiable risk population is varied, and can include adult females
who are strangers, and under age youth whom he has access to, or had developed a relationship with. Much younger
children do not present as an immediate risk, in that there is no evidence of sexual interest in younger children.

Amenability to Treatment: Mr. Dunckley presents as a positive candidate for treatment, based on his willingness to
openly discuss and explore the factors related to the referral offense; primarily his disclosure of his sexual offense
history. He does not present as antisocial or defiant, though there may be some resistance to treatment upon
realization of a longer term process. Although there may be some minimization and presence of cognitive
distortions that support and maintain the behaviors, these issues can be addressed in the treatment process with Mr.
Dunckley. Mr. Dunckley recognizes the need for intervention, and reported-having initiated treatment to date.
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" PRESENTENCE INVESTIGATION REPORT Page 4
BRENDAN DUNCKLEY '
CC#: CR07-1728

DEFENDANT INFORMATION (Continued)

Gambling History: At the time of interview, the defendant reported no problematic gambling concerns.

Substance Abuse History: Mr. Dunckley reported he smoked marijuana on one prior occasion and his alcohol
consumption was non problematic.

Gang Activity/Affiliation: None reported.

V. CRIMINAL RECORD

CONVICTIONS: 1 . FEL: 0 GM: 0 MISD: 1
INCARCERATIONS: 0 PRISON: 0 JAIL: 0
OUTSTANDING WARRANTS: None.

WARRANT NUMBER AND JURISDICTION: N/A
EXTRADITABLE: N/A

SUPERVISION HISTORY:
CURRENT: 0 . Probation Terms: 0 Parole Terms: 0
PRIOR TERMS:
Probation: 0  Revoked: 0 Discharged: 0 Honorable: 0 Other: 0
Parole: 0 Revoked: 0 Discharged: 0 Honorable: 0 Other: 0
Adult:
Arrest Date: Offense: Disposition:
7/27/05 Petty Larceny (M) Per defendant convicted (M),
Reno Municipal Court fined $300.00.
3/22/07 Burglary Sexually Motivated (F) Instant Offense
Reno NV Sexual Assault (F)
P.D. CR07-1728, CT. II
3/30/07 Sexunal Assault on a Child (F) Instant Offense
Reno NV Lewdness with Child Under 14 years (F)
P.D. CR07-1728,CT1

In addition to the above, records reflect the defendant was arrested on April 30, 2007 by the Reno Police Depa.rtment
for assault with no disposition being available.
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PRESENTENCE INVESTIGATION REPORT Page 5
BRENDAN DUNCKLEY , §
CC#: CR07-1728 —

VI. OFFENSE SYNOPSIS

Count. I1

On March 10, 2007, officers of the Reno Police Department were dispatched to a residence on Sky Ranch in
reference to a disturbance call which involved a woman screaming in the caller's background. Upon arrival, officers
observed a large group of people standing in front of an apartment building and a female setting on the curb of the
road crying hysterically. The female was stating she had been sexually assaulted. One of the bystanders advised the
officers the defendant, Brendan Dunckely, was the person the female had accused of the assault,

Officers contacted the defendant who was setting in a white van. Upon being questioned, the defendant advised the :
officers he had been driving through the parking lot on his way home when he observed the crying female stumbling

in the parking lot. Mr. Dunckley related the female appeared intoxicated and he had stopped to assist her. He went :
on to state the victim appeared intoxicated and he continued to watch her as she fell on a stairway. He had then o
parked his van and gone to assist the victim up the stairs and into her apartment. As he and the victim reached her
apartment he had asked her if she had a key and she replied that she did not. The victim then fell against the door of
her apartment and it opened. The victim then fell to the floor onto a pile of clothing. The defendant reported the
victim was unconscious at this point and he administered a sternum rub and checked her pulse. This action awoke
the victim and he had asked her what her name was and how much alcohol she had consumed. Mr. Dunckley
reported the victim had spoken to him and then again lost consciousness. He again rubbed her sternum and she
awoke and began screaming at him and asking him who he was. The defendant reported he was on his cell phone
speaking with his wife at the time of the occurrence and she had told him to leave the area. e had then left the
victim and as he did the victim began to follow him and eventually attacked him. Mr. Dunckley stated he then went
‘0 the parking lot of the complex and asked an unidentified male to assist him. He related he was able to get away
from the victim and went to his van where he ended the phone conversation with his wife and call the Reno Police

Department non emergency number to report the incident. In checking the defendant, officers observed a red mark ;
on his neck area. :

Dfficers then spoke with the victim who reported she was arguing with her boyfriend and had decided to gofora T
valk. As she was walking to her apartment she noticed she was being followed by a van driven by a male who :
vanted her to get in the van. She had declined his offer and continued walking. The next thing she recalled, was ;
vaking up with the male who was driving the van atternpting to force his penis in her mouth. She advised the —

fficers that she had bitten the males penis at least four times when he had his penis in her mouth. Due to the T

7ictims apparent intoxication, an officer administered a PBT which revealed a blood alcohol content of .226%. At
his point, officers requested the defendant submit to swabs of his penis for DNA analysis and also requested he
ubmit to a visual inspection of his penis for injuries. The defendant was compliant with the officers’ request. No
isible injuries were noted to the defendant's penis.

\s a result of the report, an investigation ensued and on March 12, 2007, the detective assigned recalled a prior
exual assault investigation in 2005 where defendant Dunckley was listed a suspect. The detective noted similarities
n the two cases in that both victims had been drinking excessively and Mr. Dunckley was extremely cooperative

vith officers. In both instances, the defendant had been on the phone with his wife at the time of the reported
ffenses.
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PRESENTENCE INVESTIGATION REPORT Page 6
BRENDAN DUNCKLEY :
CC#: CR07-1728

OFFENSE SYNOPSIS (Count. IT): (Continued)

On March 19, 2007, the detective met with the victim in this offense and she was questioned. The victim reported
she had been drinking and had become involved in an argument with her boyfriend. She had left her boyfriend's
location and was walking back to her apartment when she noticed she was being followed by a van. She recalled
going up the stairs to her apartment. She then entered her apartment and when she turned around, Mr. Dunckley
was standing in her apartment’s open doorway. She related the defendant had then told her to perform oral sex and
believing she had no recourse, she complied. The victim stated she had bitten the defendant’s penis when he put it
in her mouth. At this time the detective collected an oral swab from the victim for comparison purposes.

OnMarch 21, 2007, the defendant was contacted at hisresidence. When questioned, the defendant related the same
information he had provided to the original responding officers. The detective then asked the defendant how the
victim’s saliva had ended up on his penis. Mr. Dunckley then advised the detective that when the victim had
awoken the second time, she had removed his penis from his pants and performed oral sex upon him. The defendant
stated he knew this was wrong and stopped the victim. He reported the victim had become angry and attacked him.
The detective then requested the defendant respond to the police department on March 22, 2007, for an additional
interview. The defendant complied and when questioned on this occasion, he reported the sexual contact with the
victim on March 10, 2007 was consensual. Mr. Dunckley related he had observed the victim staggering while
walking in the parking lot of the apartment complex. He had offered her a ride and asked her if she was ill. The
victim had told him she had an argument with her boyfriend and continued walking toward an apartment staircase.

She then fell on the stairs and the defendant parked his van and assisted the victim to her apartment. When they
reached her apartment door, the victim knocked it open and fell on the floor. The defendant saw that the victim was
unconscious and woke her up. At this point, the victim put her arms around him and became affectionate. He then
backed away from the victim and she again passed out. He woke her a second time and on this occasion the victim
removed his penis from his pants and said she wanted to thank him. She then passed out again. When the victim
awoke the third time, the defendant reported she looked “possessed.” She then accused him of raping him and he left
her apartment. The detective asked the defendant how the victim managed to get his penis out of his pants if she
was too intoxicated to stand up and he responded that it was a “bad judgement call.” The defendant was reminded of
the similarities in this case with the prior report which listed him as a suspect where the victim reported being forced
to perform oral sex upon him while she was intoxicated and he responded that it was just a “stupid judgement call.”
When the victim came onto him, he made a “split second mistake.” Upon conclusion of the interview, the defendant

-was arrested and booked accordingly.

Count. I

During the course of investigating Count IT, the detective interviewed several other females who had contact with the
defendant in the past. During the course of the interviews, the detective was advised of the name of a female who
had been sexually abused by the defendant when she was a child. Further investigation revealed this victim was
presently incarcerated in the Nevada Department of Corrections.

On March 29, 2007, the detective traveled to this victim'’s place of incarceration and she was interviewed. Upon
being questioned, this victim reported that when she was twelve years of age, she and another juvenile female had
gone with defendant Dunckley and his wife to the Atlantis Casino for dinner. After the dinner, the victim had
mentioned to the defendant that she had never been in an elevator which allowed the view of the Reno area. This
victim reported she and the defendant had entered an elevator alone. As the elevator ascended, the defendant
pushed her into a comer of the elevator and put his hand down her pants.
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PRESENTENCE INVESTIGATION REPORT Page 7
BRENDAN DUNCKLEY
CC#: CR07-1728

OFFENSE SYNOPSIS (Count. I): (Continued)

This victim related a second encounter with the defendant and stated it had occurred when Mr. Dunckley was
driving her to her residence. She reported at the time she was twelve years of age and was living with her parents
near Longley Lane. The victim stated that upon arrival in the parking lot of her parent’s apartment complex, Mr.
Dunckley had parked his vehicle and had begun kissing her. She stated the defendant had sexual intercourse with
her in his vehicle. The detective asked the victim if the act was forced upon her and she stated it was not, however,
she stated “but I was only twelve years old.” The victim went on to relate the defendant had told her not to say
anything about the incident and that he would “teach her stuff.” After the assault, the victim stated she avoided any
further contact with the defendant. After receiving this information, the detective attempted to locate the defendant

at his residence but was unsuccessful. On March 30, 2007, the defendant responded to the Reno Police Department

where he was taken into custody and booked accordingly.

VIL. CO-DEFENDANT'S/OFFENDER'S INFORMATION

N/A

VIIL DEFENDANT'S STATEMENT

The defendant was interviewed at the Division of Parole and Probation on March 26, 2008. At that time he
submitted a statement for the Court’s review.

IX. VICTIM INFORMATION/STATEMENT

(VC2175351) The victim in Count I has failed to respond to communication from the Division. Therefore impact
and losses are unknown. '

(VC2175350)- The victim in Count If has failed to respond to communication from the Division. Therefore impact
and losses are unknown.
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BRENDAN DUNCKLEY
CC#: CR07-1728

X. CONCLUSION

The Division acknowledges the Instant Offense will constitute the defendant’s first felony convictions. However, his
conduct in the case before the Court displays a disturbing pattern of predatory behavior which has been ongoing for
an extended period of time. In Count II, the defendant observed an opportunity to take advantage of the victim's
intoxicated state and sexually abuse her in her own residence. When discovered, Mr. Dunckley attempted to
fabricate a scenario which appeared to be believable to the responding officers. He was aware the victim’s level of
intoxication would cloud her memory and make it difficult for officers to obtain a coherent statement. When initally
contacted by officers, he presented himself as a concerned citizen who was only attempting to assist an incapacitated
female. During his assault, Mr. Dunckley attempted to establish an alibi by calling his wife while he is in the
company of, and sexually abusing the incapacitated female. When questioned by authorities, the defendant
provided several versions of events, however, he eventually acknowledged sexual contact with this victim. In Count
I, the defendant created a scenario where he groomed a twelve-year-old female over a period of time, utilized his
friendship with her parents, and then sexually abused her on two occasions. According to the psychosexual
evaluation, the defendant presents as a moderate risk for reoffense. He is determined not to represent a high risk to
reoffend based upon a currently accepted standard of assessment. Tt appears the defendant has invested an inordinate
amount of time and planning and executing his aberrant behavior and considerable thought as to his responses if
and when confronted by authorities. When his conduct before and during commission of the offenses was
scrutinized by the investigating officer, his premeditation became apparent. Taking these factors into consideration,
the Division cannot view the defendant as an appropriate candidate for a period of community supervision.
Therefore, the following is submitted for the Court’s consideration.
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