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Document Code:  2490 
 

HOY & HOY, P.C. 
Michael D. Hoy (NV Bar 2723) 
4741 Caughlin Parkway, Suite Four 
Reno, Nevada 89519 
775.7868000 (voice) 
775.786.7426 (fax) 
 
Attorneys for: Mark B. Steppan 

 

In the Second Judicial District Court of the State of Nevada 

In and for the County of Washoe 
 

JOHN ILIESCU, JR.; SONNIA SANTEE ILIESCU;  

John Iliescu, Jr. and Sonnia Santee Iliescu, as 

trustees of the JOHN ILIESCU, JR. AND SONNIA 

ILIESCU 1992 FAMILY TRUST, 

  Plaintiffs, 

 vs. 

MARK B. STEPPAN, 

  Defendant. 

Consolidated Case Nos. CV07-00341 and 

CV07-01021 

 

Dept. No. 10 

 

 

And Consolidated Action and Related Third-

party Claims. 

 

 

Motion for Leave to File  
Motion for Reconsideration 

 Mark B. Steppan (“Steppan” or “Architect”) moves for leave to file a motion for 

reconsideration of the Court’s October 25, 2011 “Order Granting Defendants Iliescus’ Motion to 

Dismiss” in the form attached as Exhibit 1.  This motion is based upon the affidavit of Hon. 

Brent Adams attached as Exhibit 2, the following Memorandum of Points and Authorities, all 

papers and pleadings before the Court, and all further arguments and evidence that the Court 

entertains in support of this motion. 
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Memorandum of Points and Authorities 

 The Nevada Supreme Court noted: 

[A] court may, for sufficient cause shown, amend, correct, resettle, modify or 

vacate, as the case may be, an order previously made and entered on the motion in 

the progress of the cause or proceeding. 

Trail v. Faretto, 91 Nev. 401, 403, 536 P.2d 1026 (1975).  Reconsideration and rehearing is 

appropriate when a prior decision is clearly erroneous.  Masonry & Tile Contractors Association 

of Southern Nevada v. Jolley, Urga & Wirth, Ltd., 113 Nev. 737, 941 P.2d 486 (1997).   

 Before this case was transferred from Department Six, the Court held that Steppan’s lien 

was perfected and valid.  The only issue remaining for trial was the amount secured by the 

mechanic’s lien.  The District Judge of Department Six directly managed the case, including 

discovery, and has now provided an affidavit stating: 

At all times, your undersigned District Court Judge and the lawyers practicing 

before me treated the case as one managed by the Court under Rule 16.  The 

Court did not expect any party to file an early case conference report under Rule 

16.1(e)(2).  

Exhibit 2, Affidavit of Hon. Brent Adams, ¶ 4.   

 Dr. and Ms. Iliescu (“Iliescu”) own the parcels encumbered by the lien.  For nearly four 

years, Iliescu actively participated in case management and “additional” discovery.  Technically, 

Iliescu commenced this action and is the “plaintiff” responsible for filing the case conference 

report.  But Iliescu, Steppan, and the other parties (including a large litigation firm) never 

suggested the need for an early case conference report.  This is so because the District Judge of 

Department Six managed the discovery process in the February 22, 2008 pretrial hearing.   

 Your undersigned counsel rarely files motions for reconsideration.  This is a special case.  

The October 25, 2011 Order of dismissal for failing to file an early case conference report 

elevates form over substance in order to avoid a decision of the case on the merits.  And, while 

the Order properly asserts the Court’s interest in enforcing the rules for the better administration 
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of justice, that consideration or should be trumped by the manner in which the Court has handled 

the case.  Here is the crux of this motion:  a litigant appearing before one judge should not worry 

that the rules of the game will change if a new judge is assigned to preside over the case.  

Changing the rules mid-case does not just elevate form over substance; it erodes confidence in 

the administration of justice and may also constitute a deprivation of procedural due process. 

 Respectfully, we submit that the Court should, at a minimum, grant leave to file the 

attached Motion for Reconsideration, allow the adverse parties to respond, and then consider the 

motion on its merits.
1
 

 Dated November 8, 2011. Hoy & Hoy, PC 

 

 

___________________________________ 

Michael D. Hoy 

 

 Privacy Certification 

 Undersign certifies that the foregoing points and authorities, and the attached declarations 

and exhibits do not contain any social security numbers. 

 Dated November 8, 2011. Hoy & Hoy, PC 

 

 

___________________________________ 

Michael D. Hoy 

 

  

                                                 

1
  Movant reserves the right to file a separate motion under NRCP 60(b).  Our request for relief is based on 

mistake and upon new evidence.  A party is not required to seek leave before filing a Rule 60 motion. 
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Certificate of Service 

 Pursuant to NRCP 5(b), I certify that I am an attorney representing Mark B. Steppan in 

this litigation and that on November 8, 2011, I electronically filed and true and correct copy of 

the foregoing Motion for Leave to File Motion for Reconsideration by using the ECF system, 

which served the following counsel electronically:  Thomas J. Hall and Gregory F. Wilson. 

 Dated November 8, 2011  

 

 

 

______________________________________ 

Michael D. Hoy 
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Index to Exhibits 

1 Proposed Motion for Reconsideration 

2 Affidavit of Hon. Brent Adams 
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Document Code:  2175 
 

HOY & HOY, P.C. 
Michael D. Hoy (NV Bar 2723) 
4741 Caughlin Parkway, Suite Four 
Reno, Nevada 89519 
775.7868000 (voice) 
775.786.7426 (fax) 
 
Attorneys for: Mark B. Steppan 

 

In the Second Judicial District Court of the State of Nevada 

In and for the County of Washoe 
 

JOHN ILIESCU, JR.; SONNIA SANTEE ILIESCU;  

John Iliescu, Jr. and Sonnia Santee Iliescu, as 

trustees of the JOHN ILIESCU, JR. AND SONNIA 

ILIESCU 1992 FAMILY TRUST, 

  Plaintiffs, 

 vs. 

MARK B. STEPPAN, 

  Defendant. 

Consolidated Case Nos. CV07-00341 and 

CV07-01021 

 

Dept. No. 10 

 

 

And Consolidated Action and Related Third-

party Claims. 

 

 

Motion for Reconsideration 

 Mark B. Steppan (“Steppan” or “Architect”) moves for reconsideration of the Court’s 

October 25, 2011 “Order Granting Defendants Iliescus’ Motion to Dismiss” (“Order of 

Dismiss”). This motion is based upon the attached affidavit of Hon. Brent Adams, the following 

Memorandum of Points and Authorities, all papers and pleadings before the Court, and all 

further arguments and evidence that the Court entertains in support of this motion. 
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Memorandum of Points and Authorities 

 For four years, the District Judge in Department Six managed this litigation in a series of 

hearings and pretrial conferences.  In order to avoid the expense of unnecessary discovery, the  

District Judge specifically phased discovery to meet the threshold issues first, and reserving 

discovery for a later date.  All of this procedural history was laid out in Steppan’s Opposition to 

Iliescu’s Motion to Dismiss.   

 In its Order of Dismissal, this Court said, “A Case Conference Report should have been 

filed on or before March 22, 2008….”  Order of Dismissal, page 4, lines 10-11.  But the decision 

overlooks the undisputed fact that, on February 22, 2008, the District Judge in Department Six 

conducted a pre-trial conference with all of the parties to phase the litigation, including 

discovery.  After a discussion with counsel, the District Judge went on the record to recapitulate: 

 THE COURT:   The record should reflect that counsel and the Court have 

discussed an appropriate process for proceeding in this case. We’ve agreed that 

the plaintiff and the defendant, Iliescu parties and Mr. Steppan, will each prepare 

motions for summary judgment or partial summary judgment directed to the issue 

of the validity of the lien which is the subject of this case. 

 Counsel for those parties will also confer concerning the nature, extent and 

timing of any additional discovery which appears to be appropriate for 

presentation and submission of that issue to the Court. 

 The matter will then be submitted to the Court on the competing summary 

judgment motions according to a schedule that counsel will agree upon. And the 

Court will either decide the submitted motion or advise counsel if an oral 

argument or evidentiary hearing is warranted in this case. 

 Upon disposition of the summary judgment motions, it is agreed that 

counsel and the parties will meet with the Court to discuss the appropriate 

process—processing of the case thereafter including issues such as mediation or 

arbitration provisions in the agreement, terms of guarantees applicable to some of 

the parties and also claims that were asserted or may hereafter be asserted 

concerning the prior counsel of the plaintiff. If counsel believes they need the 

Court’s assistance in scheduling any of these matters, we’ll conduct an on-the-

record telephone conference for that purpose. 
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Transcript of Pretrial Hearing, Exhibit 2, pages 3-4.   The Order of Dismissal does not address 

this proceeding at all. 

 The Order of Dismissal dismisses the contention that the case was managed as “complex 

litigation,” finding that the case is not “complex.”  Notwithstanding one District Judge’s opinion 

about the complexity of the case, the District Judge of Department Six clearly managed the case 

as “complex litigation,” and did not expect an early case conference report: 

Although the Court did not enter a written order under NRCP 16.1(f) designating 

the case as “complex litigation,” the February 22, 2008 conference was a NRCP 

16 pretrial conference for purpose of managing the consolidated cases and staging 

discovery.   At all times, your undersigned District Court Judge and the lawyers 

practicing before me treated the case as one managed by the Court under Rule 

16.  The Court did not expect any party to file an early case conference report 

under Rule 16.1(e)(2).  

Affidavit of Hon. Brent Adams, ¶ 4.   

 Movant certainly understands and appreciates the concept of enforcing procedural rules.  

But, in order to comply with procedural due process, those rules should be applied uniformly 

across cases and must apply uniformly within a single case.  Here, after four years of litigation, 

the Court suddenly changed the applicability of NRCP 16.1 based on no change other than a 

transfer of the case from one department to another.   

 The Order of Dismissal argues that dismissal under NRCP 16.1(e)(2) “should address 

factors that promote the purpose of the rule, rather than factors that focus on the consequences to 

the plaintiff resulting from his or her failure to comply with the rule.”  But, on the other hand, the 

prime directive of the Nevada Rules of Civil Procedure is contained in Rule 1:  “[These rules] 

shall be construed and administered to secure the just, speedy, and inexpensive determination of 

every action.”  (Emphasis added).  Nevada has a long-standing policy of adjudicating cases on 

their merits rather than on procedural grounds.  Kahn v. Orme, 108 Nev. 510, 516, 835 P.2d 790, 

794 (1992).   
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 Under the circumstances of this case, a complete forfeiture of a substantive right is so 

harsh that it constitutes an abuse of discretion, if not an outright denial of procedural due process.   

First, Steppan’s former counsel acted based upon the District Judge in Department Six managing 

discovery.  The District Judge in Department Six did not require an early case conference report. 

Second, the District Judge in Department Six has stated that an early case conference report was 

not required. Thus, it appears that counsel correctly and reasonably followed the requirements of 

the District Judge in Department Six in accordance with the discovery management controlled by 

the Court.  It would be unreasonable to expect counsel to act contrary to the requirements of the 

District Judge in Department Six and unreasonable to dismiss a case when counsel acted 

in  accordance with the requirements of the District Judge in Department Six.  

 If the Court now finds that, despite the subjective intent of both counsel and the presiding 

judge, it was objectively unreasonable not to file the early case conference report, then the Court 

should fashion some sanction against counsel that is far short of an outright forfeiture of 

substantive lien rights: 

 Inherent in courts is the power to dismiss a case for failure to prosecute or 

to comply with its orders. To prevent undue delays and to control their calendars, 

courts may exercise this power within the bounds of sound judicial discretion, 

independent of any authority granted under statutes or court rules. []  

 However, dismissal with prejudice is a harsh remedy to be utilized only in 

extreme situations. [] It must be weighed against the policy of law favoring the 

disposition of cases on their merits. []  Because dismissal with prejudice ‘is the 

most severe sanction that a court may apply . . . its use must be tempered by a 

careful exercise of judicial discretion.’ [] 

 In keeping with the trend to adjudicate a case on its merits rather than 

by summary procedures, the trial judge in this case could have assessed lesser 

penalties against appellants and their attorney and granted their motion for a 

new trial. However, on appeal we are limited to the narrow question of whether 

the trial judge abused his discretion by denying the motion.  
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Moore v. Cherry, 90 Nev. 390, 393-94, 528 P.2d 1018, 1020-21 (1974)(citations omitted, 

emphasis added).  Like Nevada, Washington requires that its trial courts consider lesser 

sanctions before ordering dismissal for a discovery violation:   

When the trial court selects one of the “ ‘harsher remedies' ” under CR 37(b), it 

must be apparent from the record that the trial court explicitly considered whether 

a lesser sanction would probably have sufficed,' and whether it found that the 

disobedient party's refusal to obey a discovery order was willful or deliberate and 

substantially prejudiced the opponent's ability to prepare for trial. 

[] Further, as a default judgment for discovery violations raises due process 

concerns, the court must first find willfulness and substantial prejudice.  

Smith v. Behr Process Corp., 113 Wash. App. 306, 324-25, 54 P.3d 665, 675-76 (2002).  

Likewise, the Alaska Supreme Court said, (1) a party should not be barred from his day in court 

where an alternative remedy would suffice to make the adverse party whole, (2) before a court 

can impose litigation-ending sanctions for discovery violations, the record must indicate a 

reasonable exploration of possible and meaningful alternatives to dismiss, and (3) dismissal is 

inappropriate unless the discovery violation deprives a litigant of the ability to prove an element 

of a case.  Hughes v. Bobich, 875 P.2d 749, 752 (Alaska 1994).   

 Here, the Court made no record that it considered any sanctions short of the forfeiture of 

a multi-million dollar claim.  Had the Court determined that it was going to reverse the 

requirements of the District Judge in Depart Six, the Court could have ordered Steppan to file an 

early case conference report within ten days (even though Steppan is technically not even the 

plaintiff who commenced this consolidated action).  Frankly, that would not accomplish much 

because discovery is already completed in the case. 

 The Court could have awarded a monetary sanction against a party or counsel, ordered 

attendance at CLE courses on discovery, or imposed some other remedy commensurate with the 

alleged infraction, which caused absolutely no harm to anybody.  But an outright dismissal and 

forfeiture is so disproportionate with the supposed crime, that it violates due process. 



 

 - 6 -  

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

H
O

Y
 &

 H
O

Y
 

 Finally, under the precedents above, the Court should have fashioned a sanction only 

after determining that Steppan’s counsel willfully violated an order or rule.  The record makes 

clear that Steppan’s counsel and the District Judge of Department Six both understood that no 

early case conference report was required for this case. 

Conclusions and Request for Relief 

 The penalty of forfeiture is completely disproportionate to the infraction here.  The 

presiding District Judge did not require an early case conference report.  It is certainly true that 

the lawyers could have been more diligent and sought entry of a formal order that no early case 

conference report was required.  It is understandable how the current presiding District Judge did 

not fully appreciate and therefore honor the procedural history before the transfer to his 

department.  But none of this warrants dismissal and the outright forfeiture of a multi-million 

dollar claim. 

 Movant submits that the Court must reconsider its October 25, 2011 Order of Dismissal.
1
 

 Dated November ___, 2011. Hoy & Hoy, PC 

 

Proposed Form of Motion 

___________________________________ 

Michael D. Hoy 

 

                                                 

1
  Movant recognizes that the Court also dismissed Iliescu’s claims against Hale Lane, and that the Court 

wants to ensure uniformity in the treatment of the parties.  Hale Lane initially moved for summary 

judgment on the substance of the malpractice claims against it.  Seeking dismissal under NRCP 16.1(e)(2) 

was an afterthought, brought to the Court’s attention in the form of a “supplement” to Hale Lane’s motion 

for summary judgment.  Reconsideration of orders of dismissal based on NRCP 16.1(e)(2) would not upset 

the Court’s ruling exonerating Hale Lane from malpractice claims on the merits. 
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MARK B. STEPPAN, JOHN ILIESCU, JR. AND SONNIA SANTEE,ILIESCU AS TRUSTEES OF THE JOHN ILIESCU,JR. AND SONNIA ILIESCU 1992 FAMILY TRUST AGREEMENT; HOLLAND & HART; KAREN DENISE DENNISON; R. CRAIG HOWARD; JERRY M. SNYDER;HALE LANE PEEK DENNISON HOWARD & ANDERSON;AND JOHN SCHLEINING, CONSOLIDATED PACIFIC DEVELOPMENT, INC., DECAL OREGON, INC., CALVIN BATY
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Steppan v. Iliescu - Foreclosure of Mechanic's Lien -		 Dismissed October 25, 2011
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Decal Oregon, Inc., Consolidated Pacific Development, Inc. and Calvin Baty were served but are not parties to this appeal.  Calvin Baty filed for Chapter 7 Bankruptcy protection on 05/30/2008.  Decal Oregon, Inc. and Consolidated Pacific Development, Inc. were sued by Iliescu, but Iliescu did not continue litigation as against Decal Oregon, Inc. and Consolidated Pacific Development.  
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Iliescu v. Schleining - Declaratory Relief, Indemnification, Breach of Contract, Specific Performance - 							Dismissed November 22, 2011Iliescu v. Hale Lane Defendants - 		   Summary Judgment granted September 1, 2011Schleining v. Hale Lane Defendants - 	Dismissed through stipulation January 5, 2012  
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Iliescu appears to have abandoned its claims as against Decal Oregon, Inc. and Consolidated Pacific Development, Inc. 
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The District Court entered a series of orders dismissing all active claims as between all parties in the case below.
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Iliescu appears to have abandoned its claims as against Decal Oregon, Inc. and Consolidated Pacific Development, Inc. 
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Attorney(s) representing respondents (cont.): 
 
Attorney:  Gregory F. Wilson    Telephone: 775.786.7600 
 
Firm:   Wilson & Quint 
 
Address:  417 West Plumb Lane 
  Reno, Nevada 89509 
 
Client(s): John Schleining 




