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REQT

BRADLEY J. SHAFER
Michigan Bar No. P36604
Shafer & Associates, P.C.
3800 Capital City Blvd., Suite 2
Lansing, Michigan 48906-2110
Telephone: (517) 886-6560
Facsimile: (517) 886-6565
bishafer@acd.net

Attorneys for Plaintiffs
Admitted Pro Hac Vice

DISTRICT COURT

CLARK COUNTY, NEVADA

DEJA VU SHOWGIRLS OF LAS VEGAS,

L.L.C., d/b/a Deja Vit Showgirls, LITTLE
DARLINGS OF LAS VEGAS, L.L.C., d/b/a

CASE NO. A533273
DEPT. NO. IX

Spearmint Rhino Gentlemen’s Club,

OLYMPUS GARDEN, INC., d/b/a Olympic
Garden, SHAC, L.L.C. d/b/a Sapphire, THE
POWER COMPANY, INC,, d/b/a Cragy Horse )
Too Gentlemen’s Club, D. WESTWOOD, INC., )
d/b/a Treasures, and D.1. FOOD & BEVERAGE )

)
)
)
Little Darlings, K-KEL, INC., d/b/a )
)
)
)

OF LAS VEGAS, LLC, d/b/a Scores

Plaintiffs,
V.

NEVADA DEPARTMENT OF
- TAXATION, NEVADA TAX

COMMISSION, NEVADA STATE
BOARD OF EXAMINERS, and MICHELLE
JACOBS, in her official capacity only,

Defendants.

i i Ve L P N N )

PLAINTIFES® FIRST REQUEST FOR THE PRODUCTION OF DOCUMENTS AND

THINGS TO DEFENDANTS
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The above-captioned Plaintiffs, by and through counsel and pursuant to Nev.R.Civ.P
Rules 26 and 34, request Plaintiff the Nevada Department of Taxation to prodace the documents
and things on the date, time and place specified herein, and to permit Plaintiffs, its agents, or its
attorney to inspect and copy said materials.

You are requested to produce the materials specified below for inspection and copying at
Sullivan Brown, LLC, 332 South Jones Boulevard, Las Vegas, Nevada 89107 on or befoz_‘e April
29, 2009.

Definitions and Instructions
A This Request for Production of Documents and Things shall be deemed to be
continuing in nature, calling for the prompt production by the listed Plaintiff of
any and all documents which come into its actual or constructive possession, trust,
care or control at any time in the future, as well as any and all docurnents now in
the actual or constructive possession, trust, care or control of said Plaintiff. The
specificity of any request shall not be construed as reducmg the scope of any more
~ generalized request.

B.  As used in these requests for production of documents and things, the phrase

“Chapter 368A” or the “Live Entertainment Tax” shall refer to Chapter 368A of
the Nevada Revised Statutes as referred in Plaintiffs’ complaint.

C. As used in these requests for production of documents and things, the phrase “Ten
Percent LET™ shall refer to the tax imposed by N.R.S. § 363A.200(1)(a).

D. As used in these requests for production of documents and things, the phrase
“Five Percent LET” shall refer to the tax imposed by N.R.S. § 368A.200(1)(b).

E. As used in these requests for production of documents and things, the term
“Department” shall refer to the Nevada Department of Taxation.

F. As used 1in these requests for production of documents and things, the term
“Commission” shall refer to the Nevada Gaming Commission.

G. As used in these requests, the term “Board” shall refer to the State Gaming
Control Board.

H. As used in these requests, the term “regulation” shall refer to any regulation
promulgated or adopted by either the Department of Taxation or the Commission,
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As used in these requests, the term “business entity” shall have the meaning
ascribed to it in NRS § 368A.050.

As used in these requests for production of documents and things, the term
“document” means any writing, letter, opinion, printing, memorandum, report,
compilation, survey, summary, evaluation, correspondence, list, directive, study,
contract, agreement, chart, graph, index, data sheet, data processing card or tape,
note, entry, telegrams, telefax, advertisement, brochure, circular, tape, record,
receipt, invoice, bulletin, paper, book, pamphlet, acconnt, photograph, magazine
or newspaper article, records of meetings, conference records, telephone records,
records of conversation or any other form of communication, journal, and any
other written, typewritten, handwritten, or other graphic matter, any electronic or
other recording of any kind or nature, any mechanical or electronic sound or video
recordings or transcripts thereof, however produced or reproduced, and all copies
or facsimiles of documents by whatever means made.

As used in these requests for production of documents and things, the phrase
“person or persons” shall refer to individuals and not the collective knowledge of
any group of persons.

As used in these requests for production of documents and things, the phrase
“relating to” includes referring to, pertaining to, showing, describing, analyzing,
containing, having, discussing, or concemning, in amy manner or fashion
whatsoever.

As used in these -requests for production of documents and things, the term “you”
(or “your”) shall refer collectively to the above-captioned defendants.

If you object to any request for production of documents and things herein on the
basis of a claim of privilege, please:

1. Identify each such document with sufficient particularity as to the
author(s)’ address(es) or recipient(s)” address(es), and the contents thereof
s0 as to allow the court sufficient information to be able to rule upon any
claim of privilege; :

2. Identify all persons in possession of each document;
3. State the nature of the privilege(s) asserted; and
4 State in detail the factual basis for the claim(s) of privilege.

In each case where you are asked to identify a person in an objection, state with
respect to each person:

1. His or her name;

2. His or her current last known address and telephone number;

3 His or her occupation, employer and business address at the date of the
referenced event or transaction; and
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His or her present occupation, employer and business address and
telephone number.
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DOCUMENTS TO BE PRODUCED

Plaintiffs requests that you produce and make available for inspection and copying,
separately in response to each numbered paragraph, the following documents:
1. Any and all documents related to any payments of the ten percent LET.

RESPONSE:

2, Any and all documents related to any payments of the five percent LET.

RESPONSE:

3. Any and all Live Entertainment Tax Returns or similar docurnents submitted to
the Department relating to the payment or anticipated payment of the Ten Percent LET.

RESPONSE:

4. Any and all Live Entertainment Tax Returns or similar documents submitted to
the Department relating to the payment or anticipated payment of the Five Percent LET.

RESPONSE:

5. Any and all Live Entertainment Tax Reports or similar documents submitted to
the Board or Commission relating to the payment or the anticipated payment of the Ten Percent
LET.

RESPONSE:
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6. Any and all Live Entertainment Tax Reports or similar documents submitted to
the Board or Commission relating to the payment or the anticipated payment of Five Percent
LET.

RESPONSE:

q. Any and all Live Entertainment Tax Returns, Live Entertainment Tax Reports, or
similar documents relating to any payments of the Live Entertainment Tax.

RESPONSE:

&. Any and all documents listing, memorializing, summarizing, analyzing, or
otherwise describing amounts collected pursuant to the Live Entertaimment Tax, including but
not limited to documents that identify the payees of the Live Entertainment Tax.

RESPONSE:

9. Any and all documents relating to projections of revenue to be generated by, or
amounts to be collected pursuant to, the Live Entertainment Tax.

RESPONSE:

10.  Any and all documents relating to projections of revenue generated by, or
amounts to be collected pursuant to, any proposed live adult entertainment tax. The phrase “live-

adult entertainment” shall have the meaning ascribed to it by Senate Bill 247 of the year 2005.
2
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RESPONSE:

11.  Any and all documents relating to the purpose(s} of introducing, drafting,
considering, revising, adopting, and/or amending the Live Entertainment Tax.

RESPONSE:

12.  Any and all document relating to the introduction, drafting, consideration,
revisions, amendments 1o, and enactment of the Live Entertainment Tax.

RESPONSE:

13.  Any and all documents cither submitted to or in any way either considered and/or
relied upon by the Nevada Legislature, it comimittees, subcommittees, smployees, analysts, or
the like relating to the purpose of introducing, drafting, considering, reﬂsﬁg, adopting, and/or
amending the Live Entertainment Tax.

RESPONSE:

14.  Any and all documents either submitted to or in any way either considered and/or
relied upon by the Nevada Legislature, its committees, subcommittees, employees, analysts, or
the like relating to the introduction, drafiing, considering, revising, adopting and/or amending the

Live Enfertainment Tax.
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RESPONSE:

15, Any and all transcripts, audio or video recording, minutes, or other records of any
sessions, meetings or hearings of the Nevada Legislature, or its cornmittees or subcommittees
relating to the introduction, consideration and enactment of the Live Entertainment Tax.

RESPONSE:

16.  Any and all documents either submitted to or in any way either considered and/or
relied upon by the Nevéda Legislature or its committees or subcommittees relating to the purpose
of introducing, drafting, considering, revising, adopting, and/or amending any tax or proposed
tax on “live adult entertainment.”

RESPONSE:

17. Any and all documents that constitute the legislative history of the Live
Entertainment Tax or any amendments thereto.

RESPONSE:

18.  Amny and all transcripts, audio or video recording, minutes, or other records of any

sessions, meetings or hearings of the Nevada Legislature, or its committees or subcommittces
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relating to the introduction, consideration and enactment of any tax or proposed tax on “live
adult entertainment,” including but not limited to Senate Bill 247 of 2005.

RESPONSE:

19.  Any and all documents relating to how or whether any provision of Senate Bill
247 or any other proposed tax on “live adult entertainment” were incorporated into the Live
Entertainment Tax.

RESPONSE:

20.  Any and all documents either submitted to or in any way either considered and/or
relied upon by the Department, its employess, or agents relating to the purposé of introducing,
drafting, considering, revising, adopting, and/qr amending of any rules relating to, or
promulgated under, the Live Entertainment Tax.

RESPONSE:

21.  Any and all documents either submitted to or in any way either considered and/or
relied upon by the Department, its employees, or agents relating to the introduction, drafting,
consideration, revision, amendments to, and/or promulgation of any rules relating to, or
promulgated under, the Live Entertainment Tax.

RESPONSE:
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22.  Any and all transcripts, audio or video recording, or other records of any sessions,
meetings or hearings of the Department, its employee, or agents relating to the purpose of
introducing, drafting, considering, revising, adopting, and/or amending of any rules which
created or clarified any exceptions or éxempﬁons to the application of the Live Entertainment
Tax.

RESPONSE:

23, Any and all documents relating to any request by or on behalf of any business
entity or class of business entities, contemiing that, taking the opposition that, or inquiring
whether, the businesrs entity or class of businesé entities is/are exempted from the Live
Entertainment Tax.

RESPONSE: -

24.  Any and all documents relating to the procedures by which the Department
determines whether a business entity is subject to the Live Entertainment Tax.

RESPONSE:

25.  Any and all documents relating to any challenge by any business entity to the
aﬁplicability of the Live Entertainment Tax or of amounts owned by way of the Live

Entertainment Tax.
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RESPONSE:

26.  Any and all documents relating to the administration of the Live Entertainment

Tax or the providing of advice relating to the Live Bntertainment fax by any person operating

under the title “lve entertainment tax examiner.”

RESPONSE:

Dated: MarchZ{s 2009

Respectfully Submitted,

N
e OIS R K

BRADLEY J. SHAFER ...

Michigan Bar No. P36604

Shafer & Associates, P.C.

- 3800 Capital City Blvd., Suite 2

Lansing, Michigan 48906-2110
Telephone: (517) 836-6560
Facsimile: (517) 886-6565
bishafer@acd.net

Attorneys for Plaintiffs
Admitted Pro Hac Vice
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Attorney General's Office
555 E. Washington, Suite 3900

Las Vegas, NV 89101
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| MICHELLE JACOBS, in her offi mal capacity

INTG

CATHERINE CORTEZ MASTO
Attorney General

Blake A. Doerr, #9001

Deputy Attorney General

David J. Pope, #8617

Sr. Deputy Attorney General

555 E. Washington Avenue, Suite 3900
Las Vegas, Nevada 89101

Ph. {702) 486-3095

Fax: (702) 486-3416
bdoerr@ag.nv.qov

Attorneys for Nevada Department of Taxation

DISTRICT COURT
CLARK COUNTY, NEVADA

DEJA YU SHOWGIRLS OF LAS VEGAS,
L.L.C., dib/a Déja vu Showgirls, LITTLE
DARLINGS OF LAS VEGAS, L.L.C., db/a
Little Darlings, K-KEL, INC. d/b/a Spearmint
Rhino Gentlemen’s Club, OLYMPUS
GARDEN, INC., d/b/a Olympic Garden,
SHAC, L.L.C., d/bfa Sapphire, THE POWER
COMPANY, INC., d/bfa Crazy Horse Too
Gentlemen’s Club, B. WESTWOQOD, INC.,
d/bla Treasures, and D.I. FOOD &

Case No. A533273
Dept No. 1X

NEVADA DEPARTMENT OF
TAXATION’S RESPONSES TO
PLAINTIFFS’ FIRST SET OF

INTERROGATORIES TO
BEVERAGE OF LAS VEGAS, L.L.C., d/b/a DEFENDANTS
Scores
Plaintiffs,

VS.

NEVADA DEPARTMENT OF TAXATION,
NEVADA TAX COMMISSION, NEVADA
STATE BOARD OF EXAMINERS, and

only,

N gt Mgt et gt sttt St Vst gt s Mgt Nttt gt M8 Mt Nt Nt gt Vg S N e N o Vo

Defendants.

TO: Plaintiffs; and
TO: Shafer & Associates, P.C., attorney of record for Plaintiffs:

-1-
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Defendants, NEVADA DEPARTMENT OF TAXATION, NEVADA TAX COMMISSION,
NEVADA STATE BOARD OF EXAMINERS and MICHELLE JACOBS by and through its
attorney Catherine Cortez Masto, Attorney General, and Blake D‘oerr, Deputy Attorney
General, hereby responds to Plaintiff's First Set of Interrogatories and states as follows:

It should be noted that Responding Parly has not fully completed discovery in this
action and has not completed preparation for trial. All of the responses contained herein are
based only upon such information and documents which are presently available and
specifically known to Responding Party. As discovery proceeds, witnesses, facts and
evidence may be discovered which are not set forth herein, but which may be responsive to
an interrogatory. Therefore, the following responses are given without prejudicé fo
Responding Party’s right to supplement the responses upon any subsequently discovered
facts or withesses which it may later recall.

Responding Party further assumes no obligation to voluntarily supplement these
responses to reflect witnesses,. facts and evidence following the filing of these responses
other than provided by Nevada Rule of Civil Procedure 26(e). In addition, because some
fesponses may have been ascertained by its aftorneys and investigators, Responding Party
may not have personal knowledge of the information from which these responses ére derived.
GENERAL OBJECTIONS

1. Responding Party objects to thé instructions and directions that accompany the
Interrogatories to the extent that such instructions and directions tend to impose a discovery
obligation beyond that required by applicable rules of civil procedure, and Responding Party
refuses to comply with such instructions and directions to the extent that they attempt to
impose a discovery obligation beyond that required by applicable rules of civil procedure.

2. Responding Party objects fo the instructions and directions that accompany the
Interrogatories to the extent that such instructions and directions call for a response that‘
involves information that compromises attorney work product and/or information that is

protected by the attorney/client privilege and/or statutes requiring confidentiality.

2-
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3. Responding Party objects to the Intetrogatories to the extent that they utilize the
terms "all", "each”, or "any" concemning various subjects or events on the grounds that the
Interrogatories are overly broad, unduly burdensome, onerous, and request information that is
not relevant or which is not likely to lead to the discovery of admissible evidence.

Without waiving any of the foregoing objections, and resetving the right to supplement
{1 each and every one of its Responses as discovery continues, Responding Party responds as
follows:

INTERROGATORY NUMBER 1

For each separate tax year from 2003 tfo lpresent, please identify each and every
person or business entity that paid the Live Entertainment Tax during that tax year; whether
the entity is subject to the Five Percent LET or the Ten Percent LET; and specify the amount
of Live Entertainment Tax paid for such year. In the event that a single entity is subject to
both the Five Percent LET and the Ten Percent LET or made payments to both the
Department and the Commission, identify each such payment separately.

RESPONSE TO INTERROGATCRY NUMBER 1

This Reéponding Party hereby objects to this interrogatory on grounds including, but
not limited to, that the interrogatory is compound, overly broad, vague and ambiguous,
{limproperly seeks attorney work product information, requests confidential and/or privileged
information pursuant to NRS 40.025 and NRS 368A.180, asks for information which is not
reasonably caiculated to lead to the discovery of admissible evidence, and is overly
burdensome. Without waiving said objections, and while reserving same, and while reserving
the right to supplement or amend this response, this Responding Party asserts as follows:

As to the non-objectionabie portion of this Interrogatory, see Exhibit “A” to Response to
Plaintiffs’ First Request for Production, filed concurrently herewith. Discovery is continuing.

INTERROGATORY NUMBER 2

Identify each and every person or business entity subject that paid taxes under the

original version of the Live Entertainment Tax enacted in 2003 but due to any changes in the
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Live Entertainment Tax, changes or adoption of Live Entertainment Tax Regulations, or due
to any Department or Commission pelicy, was not required to pay the Live Entertainment Tax
in any subsequent year. For each person or business entity so idenﬁﬁed, also specify the
change(s) in faw, regulation, or policy that resulted in the person or entity no longer being
subject to the Live Entertainment Tax.

RESPONSE TO INTERROGATORY NUMBER 2

This Responding Party hereby objects to this interrogatory on grounds including, but|
not limited to, that the interrogatory is compound, overly broad, vague and ambiguous, calls

for speculation, improperly seeks attorney work product information, requests information

1| which is confidential and/or privileged pursuant to NRS 49.025 and NRS 368A.180, asks for

information which is n_ot reasonably calculated to lead to the discovery of admissible eviderice,
and is overly burdensome as it would require expensive review of records. The Interrogatory
additionally seeks information that is obtainable frorn another more convenient, less
burdensome and less expensive source.

Without waiving said objections, and whiie reserving same, and while reserving the
right to supplement or amend this response, this Responding I5"ai’ty asserts as follows:

As to the non-objectionable portion of this Interrogatory, see Exhibit "A” to Response {o
Plaintiffs’ First Request for Production, filed concurrently herewith. Discovery is continuing.

INTERROGATORY NUMBER 3

Identify each and every person or business entity not subject to the original version of
the Live Entertainment Tax, but due toA any change(s} in the changes or adoption of Live
Entertainment Tax Regulations, or due to any Department or Commission policy, became
subject to the Live Entertainment Tax in any subsequent year. For each person or business
entity so identified, also specify the change(s) in law, regulation, or policy that resulted in the
person or business entity becoming subject to the Live Entertainment Tax.

I
1

4-
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|1 not limited to, that the interrogatory is compound, overly broad, vague and ambiguous, calls

|| additionally seeks information that is obtainable from another more convenient, less

1| Plaintiffs’ First Request for Production which contains discoverable information related to the

LET tax, filed concurrently herewith. Discovery is continuing.‘

1 obtainable from another more convenient, less burdensome and less expensive source.

RESPONSE TO INTERROGATORY NUMBER 3

This Responding Party hereby objects-to this interrogatory on grounds including, but

for speculation, improperly seeks attorney work product information, requests information
which is confidential and/or privileged pursuant to NRS 40.025 and NRS 368A.180, asks for
information which is not reasonably calculated to lead to the discovery of admissible evidence,

and is overly burdensome as it would require expensive review of records. The Interrogatory

burdensome and less expensive source, and information already in the custody and contro! of
the Plaintiffs.

Without waiving said objections, and while reserving same, and while reserving the
right to supplement or amend this response, this Responding Party asserts as follows:

As to the non-objectionable portion of this Interrogatory, see Exhibit “A” to Response to

INTERROGATORY NUMBER 4

Identify the person or persons most knowledgeable of the infroduction, drafting,
consideration of, revising, adopting and /or amending the Live Entertainment Tax.

RESPONSE TO INTERROGATORY NUMBER 4

This Responding Party hereby objects to this interrogatory on grounds including, but
not limited to, that the interrogatory is compound, overly broad, vague and ambiguous, calls
for speculation, improperly seeks attorney work product information, requests information
which is not reasonably calculated to lead fo the discovery of admissible evidence, and is

overly burdensome as it would require expensive review of public records which are

Without waiving said objections, and while reserving same, and while reserving the

-5-
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right to supplement or amend this response, this Responding Party asserts as follows:

Dinc DiCianno
Executive Director
Department of Taxation

As to the non-objectionable portion of this Interrogatory, see public access
Legisiative History documents at;

http:/Awww. leg.state.nv.us/7 3rd/Reports/history.cfm?ID=1877

http:l/www.qu.state.nv.us!73rleeports/historv.cfm?DocumentTvpe='l &BillNo=554 .

Discovery is continuing.

INTERROGATORY NUMBER 5

Identify the person or persons most knowledgeable of the introduction, drafting,
consideration of, revising, adopting and /or amending any and all regulations relating to, or
promulgated under, the Live Entertainment Tax.

RESPONSE TO INTERROGATORY NUMBER 5

This Responding Party hereby objects to this interrogatory on grounds including, but
not limited to, that the interrogatory is compound, overly broad, vague and ambiguous, calls
for speculation, improperly seeks attorney work product information, requests information

which is not reasonably calculated fo lead to the discovery of admissible evidence, and is

overly burdensome as it would require expensive review of public records which are

obtainable from another more convenient, less burdensome and less expensive source.
Without waiving said objections, and while reserving same, and while reserving the

right to supplement or amend this response, this Responding Party asserts as follows:

Dino DiCianno
Executive Director
Department of Taxation

As fo the non-objectionable portion of this Interrogatory, See public access fo
Legislative History documents at:

hitp://www.leg.state.nv.us/19thSpecial/Reports/history.cfm?21D=1232 {SB4);

hitp.//www.leg.state.nv.us/1 9thSpecial/Reports/history.cfm?ID=1234 (SB5).

‘-6_

Appellanfs' Appehdix Page 219




Aftoritey General's Office
555 E. Washington, Suite 3900
Las Vegas, NV 89101

—

O B ~N & ;A W N

] N N | 3] N N N [\ %] N - - — — - - - — - —
<o - [>] n i w N -3 o w [av] ~J o (8] E.N (4] N -~ (=]

hitp://mww.leg.state.nv.us/73rd/Reportsihistory.cfm?ID=1877 (SB247);

hitp:/iwww.leg.state.nv.us/73rd/Reports/history.cfm?DocumentType=18&BillNo=554
(AB 544).

See also regulation workshop recordings, attached to Responses to Plaintiffs’ Request
for Production, Exhibit “AAA”. | '
Discovery is continuing.

INTERROGATORY NUMBER 6

Identify the person or persons most knowledgeable of the persons and entities
who/which have paid the Live Entertainment Tax since the initial adoption of that statute.

RESPONSE TO INTERROGATORY NUMBER 6

This Responding Party hereby objects to this interrogatory on grounds including, but
not limited to, that the interrogatory is compound, overly broad, vague and ambiguous, calls
for speculation, improperly seeks attorney work product information, requests information

which is confidential and / or privileged pursuant to NRS 40.025 and NRS 368A.180, asks for

1 information which is not reasonably calculated to lead to the discovery of admissible evidence,

{|and is overly burdensome as it would require expensive review of records. The Interrogatory

additionally seeks information that is obtainable from another more convenient, less
burdensome and less expensive source, and information already in the custody and control of
the Plaintiffs.

Without waivihg said objections, and while reserving same, and while reserving the
right to supplement or amend this response, this Responding Party asserts as follows:

As to the non-objectionable portion of this Interrogatory, and subject to the prohibitions

of NRS 40.025 and NRS 368A.180:

Michelle Jacobs
Tax Examiner il
Department of Taxation

Discovery is continuing.

7-
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INTERROGATORY NUMBER 7

Identify the person or persons most knowledgeable about the persons or business
entities meant to be taxed by the Live Entertainment Tax.

RESPONSE TO INTERROGATORY NUMBER 7

This Responding Party hereby objects to this interrogatbry on grounds including, but
not limited to, that the interrogatory is compound, overly broad, vague and ambiguous, calis
for speculation, improperly seeks attorney work product information, requests information
which is not reasonably calculated to lead to the discovery of admissible evidence, and is
overly burdensome as it would require expensive review of public records which are
obtainabie from another more convenient, less burdensome and less expensive source.

Without waiving said objections, and while reserving same, and while reserving the
right to supplement or amend this response, and subject to the prohibitions of NRS 40.025
and NRS 368A.180: this Responding Party asserts as follows;

Dino DiCianno
Executive Direclor
Department of Taxation

As to the non-cbjectionable portion of this Interrogatory, entities who provide "live
entertainment” is defined by NRS 368A.090. See Answer to Interrogatory 5. See all public
access Legislative History documents at:

http://www leg. state.nv.us/19thSpecial/Reports/history.cim?iD=1232 (SB4);

http:/iwww.leg. state.nv.us/19thSpecial/Reports/history.cfm?1D=1234 (SB5).
hitp://www.leg.state.nv.us/73rd/Reports/history.cfm?ID=1877 (SB247);

http:/www.leq.state.nv.us/73rd/Reportsshistory.cfim?DocumentType=1&BillNo=554

(AB 544),

Discovery is continuing,

| INTERROGATORY NUMBER 8

ldentify the person or persons most knowledgeable of the purposes for each and every
one of the exceptions to the definition of “live entertainment” set forth in NRS 368A.090.
-8-
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Should you conclude that the person most knowledgeable differs depending on the legislative
act, list the person most knowledgeable regarding each legislative act.

RESPONSE TO INTERROGATORY NUMBER 8

This Responding Party hereby objecis to this interrogatory on grounds including, but
not limited to, that the interrogatory is compound, overly broad, vague and ambiguous, calls

for speculation, improperly seeks attorney work product informatio'n, requesté information

|which is not reasonably calculated to lead to the discovery of admissible evidence, and is

overly burdensome as it would require expensive review of public records which are
obtainable from another more convenient, I'ess burdensome and less expensive source.
Without waiving said objections, and while reserving same, and while reserving the
right to supplement or amend this response, this Responding Party asserts as follows:
As to the non-objectionable portion of this Interrogatory, subject to the prohibitions of

NRS 40.025 and NRS 368A.180:

Michelle Jacobs
Tax Examiner Il _
Department of Taxation

See all public access Legislative History documents at:

hitp://www.leg, state.nv.us/19thSpecial/Reports/history.cfm?ID=1232 (SB4);

hitp:/Awww.leg, state.nv.us/19thSpecial/Reports/history.cfm?1D=1234 (SB5).

hitp:/iwww . leg.state.nv.us/73 rd/Reports/historv.cfm?l D=1877 (é8247);
http:/www.leq.state.nv.us/7 3rd/Reports/history.cfm?DocumentType=1&BillNo=554
(AB 544).

Discovery is continuing.

INTERROGATORY NUMBER 9

Identify-the person or persons most knowledgeable of the purposes for any and all
legislative changes to the exceptions to the definition of “live entertainment” set forth in NRS

368A.090.
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|| RESPONSE TO INTERROGATORY NUMBER 8

This Responding Party hereby objects to this interrogatory on grounds including, but
not limited to, that the interrogatory is compound, overly broad, vague and ambiguous, calls
for speculation, improperly seeks aftorney work product information, requests information
which is not reasonably calculated to lead to the discovery of admissible evidence, and is
overly burdensome as it would require expensive review of public records which are
obtainable from another more convenient, less burdensome and less expensive source.

Without waiving said objections, and while reserving same, and while reserving the
right to supplement or amend-this response, this Responding Party asserts as follows

As to the non-objectionable portion of this Interrogatory:

Dino DiCianno
Executive Director
Depariment of Taxation

The definition for “live entertainment” is contained in NRS 368A.090. See all public
access Legisiative History documents at;

http:/fwww.leg.state.nv.us/19thSpecial/Reportsthistory.cim?ID=1232 (SB4);

hitp://www.leg.state.nv.us/18thSpecial/Reports/history.cim?[D=1234 (SB5).

http://www.leq.state.nv.us/73rd/Reports/history.cim?1D=1877 (SB247);

http:/fwww .leg.state.nv.us/73rd/Reports/history.cfm?DocumentType=1&BillNo=554
(AB 544),

Discovery is continuing.

INTERROGATORY NUMBER 10

Identify the person or persons most knowledgeable of the purposes for each and every
one of the exceptions to the application of the Live Entertainment Tax set forth in NRS.
368A.200. Should you conclude that the person most knowledgeabie differs depending on
the legislative act, list the person most knowledgeable regarding each legistative act.

/1 |
/1
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RESPONSE TO INTERROGATORY NUMBER 10

This Responding Party hereby objects to this interrogatory on grounds including, but

not limited to, that the interrogatory is compound, overly broad, vague and ambiguous, calls

[{for speculation, improperly seeks attorney work product information, requests information

which is not reasonably calculated to lead to the discovery of admissible evidence, and is
overly burdensome as it would require expensive review of public records which are
obtainable from another more convenient, less burdensome and less expensive source.
Without waiving said objections, and while reserving same, and while reserving the
right to supplement or amend this response, this Responding Party asserts as follows:
As to the non-objectionab.le portion of this Interrogatory, and subject to the prohibitions

of NRS 40.025 and NRS 368A.180:

Michelle Jacobs
Tax Examiner [}
Department of Taxation

The entities who provide “live entertainment” are defined in NRS 368A.090. See all
public access Legislative History documents at:

htip:/fwww.leg.state.nv.us/19thSpecial/Reporisthistory.cfim?1D=1232 (SB4);

http:/www.led.state.nv.us/19thSpecial/Reports/history.cim?1D=1234 (SB5).

hitp://www.leq.state.nv.us/73rd/Reports/history.cfim?ID=1877 (SB247);

http.//www.leg.state.nv.us/73rd/Reports/history.cfm?DocumentType=1&BillNo=554
(AB 544).
Discovery is continuing.

INTERROGATORY NUMBER 11

Identify the person or persons most knowledgeable of the purposes for each and every
one of the exceptions to the application of the Live Entertainment Tax or to the deﬁnitioh of
“live entertainment” created by any regulation or policy of the Depariment. Do not duplicate
responses to previous interrogatories. In the event that different persons are most

knowledgeable regarding different changes, list such individuals separately together with any
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changes with regard to which the person is most knowledgeable.

RESPONSE TO INTERROGATORY NUMBER 41

This Responding Party hereby objects to this interrogatory on grounds including, but
not limited to, that the interrogatory is compound, duplicative, overly broad, vague and
ambiguous, calls for speculation, improperly seeks attorney work product information,
requests information which is not reasonably calculated to lead to the discovery of admissible

evidence, presumes facts not in evidence, presents an incomplete hypothetical, and is overly

another more convenient, less burdensome and less expensive source.

Without waiving said objections, and while reserving same, and while reserving the
right to supplement or amend this response, this Responding Party asserts as follows

As to the non-objectionable portion of this Interrogatory, and subject to the prohibitions

of NRS 40.025 and NRS 368A.180:

Micheile Jacobs
Tax Examiner Il
Department of Taxation

The entities who provide “live entertainment” are defined in NRS 368A.090. See all
public access Legislative History documents at:

http:/Avww.leg.state.nv.us/19thSpecial/Reports/history.cfm?iD=1232 (SB4);

http:/Avww. leg.state.nv.us/19thSpecial/Reports/history.cfm?1D=1234 (SB5).

hitp://www.leg.state.nv.us/7 3rd/Reports/history.efm?ID=1877 (SB247);

hitp://mww.leg.state.nv.us/73rd/Reports/history. cfm?DocumentType=18&BiliNo=554
(AB 544), o

Discovery is continuing.

INTERROGATORY NUMBER 12

Identify the person or persons most knowledgeable of the purposes for each and every
one of the exceptions to the application of the Live Entertainment Tax or to the definition of

‘live enterfainment” created by any regulation or policy of the Commission. In the event
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| (AB 544),

separately, together with the changes with regard to which the person is most knowledgeable.

RESPONSE TO INTERROGATORY NUMBER 12

This Responding Party hereby objects to this interrogatory on grounds including, but
not limited to, that the interrogatory is compound, duplicative, overly broad, vague and
ambiguous, calls for speculation, improperly seeks attorney work product inforrﬁation,
requests information which is not reasonably calculated to lead to the discovery of admissible
evidence, presumes facts not in evidence, presents an incomplete hypothetical, and is overly
burdensome as it would require expensive review of public records which are obtainable from
another more convenient, less burdensome and less expensive source.

Without waiving said objections, and while reserving same, and while reserving the
right to supplement or amend this response, this Responding Party asserts as follows

As to the non-objectionable portion of this Interrogatory:

Dino DiCianno
Executive Director
Department of Taxation

The entities who provide “live entertainment” are defined in NRS 368A.090. See all
public access Legislative History documents at;

http:./fwww.leg.state.nv.us/19thSpecial/Reports/history.cfm?1D=1232 (SB4);

http.//www leg.state.nv.us/19thSpecial/Reports/history.cim?ID=1234 (SBb).
hitp://www leg.state.nv.us/7 3rd/Reports/history.cfm?1D=1877 (SB247);

http://vaww. leg.state.nv.us/73rd/Reports/history.cfm?Document Type=1&BillNo=554

Discovery is continuing.

INTERROGATORY NUMBER 13

Identify the person or persons most knowledgeable regarding the steps by which the

proposed “5% across the board” tax on live entertainment was modified fo, instead, tax
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certain live entertainment at the rate of 10%, as provided by NRS 368A.200(1).
RESPONSE TO INTERROGATORY NUMBER 13

This Responding Party hereby objects to this interrogatory on grounds including, but
not limited to, that the interrogafory is compound, duplicative, overly broad, vague and
ambiguous, calls for speculation, improperly seeks attorney work product information,
recfuests information which is not reasonably calculated to lead to the discovery of admissible
evidence, presumes facts not in evidence, presents an incomplete hypothetical, and is overly
burdensome as it would require expensive review of public records which are obtainable from
another more convenient, less burdensome and less expensive source.

Without waiving said objections, and while reserving same, and while reserving the
right to supplement or amend this response, this Responding Party asserts as follows:

As to the non-objectionable portion of this Interrogatory:

Dino DiCianno
Executive Director
Department of Taxation

See all public access Legislative History documents at;

http:/iwww. qu.stéte.nv.usm gthSpecial/Reports/history.cfm?iD=1232 (SB4);

http:/fwww. leg.state.nv.us/19thSpecial/Reports/history.cfm?2ID=1234 (SB5).

hitp:./iwww.leg.state nv.us/73rd/Reportsthistory ofm?ID=1877 (SB247);

http ://www. leq.state.nv.us/7 3rd/Reporis/history.cfm?DocumentType=1&BillNo=554
(AB 544).

Discovery is continuing.

INTERROGATORY NUMBER 14

Identify the person or persons most knowledgeable regarding the purpose(s) of
modifying the proposed “5% across the board” tax on live entertainment to, instead, tax

certain live entertainment at the rate of 10%, as provided by NRS 368A.200(1).

1/

/1
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RESPONSE TO INTERROGATORY NUMBER 14

This Responding Party hereby objects to this interrogatory on grounds including, but
not limited fo, that the interrogatory is compound, duplicative, overly broad, vague and
ambiguous, calis for speculation, improperly seeks attorney work product information,

requests information which is not reasonably calculated to lead to the discovery of admissible

|| evidence, presumes facts not in evidence, presents an incomplete hypothetical, and is overly

burdensome as it would require expensive review of public records which are obtainable from

another more convenient, less burdensome and less expensive source.
Without waiving said objections, and while reserving same, and whife reserving the:
right to supplement or amend this response, this Responding Party asserts as follows:

As to the non-objectionable portion of this Interrogatory:

Dino DiCianno
Executive Director
Department of Taxation

See all public access Legislative History documents at:

http./imww leq.state.nv.us/19thSpecial/Reports/history.cim?1D=1232 (SB4);

hitp:/iwww.leg state.nv.us/19thSpecial/Reports/history.cfm?1D=1234 (S B5).

http://www.leg.state.nv.us/73rd/Reports/history. cfm?1D=1877 (SB247),

nttp:/Avww.leg.state.nv.us/7 3rd/Reports/history.cfm?DocumentType=1&BillNo=554
(AB 544).

Discovery is continuing.

INTERROGATORY NUMBER 15

Identify each and every person or business entity that became subject to the Live
Entertainment Tax as a result of NRS 368A.200 being amended” (1) to change the seating or
capacity or occupancy requirement (presently NRS 368A.200(5)(d) and (e) from 300 to 200:
or (2) to change the language to refer to “maximum occupancy” rather that ‘maximum seating

capacity.”
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||RESPONSE TO INTERROGATORY NUMBER 15

This Responding Party hereby objects to this interrogatory on grounds including,

but not limited to, that the interrogatory is compound, overly broad, vague and ambiguous,

|| calls for speculation, improperly seeks attorney work product information, requests information

||which is confidential and privileged pursuant to NRS 49.025 and NRS 368A.180, asks for

information which is not reasonably calculated to lead to the discovery of admissible evidence,
presumes facts not in evidence, presents an incomplete hypotﬁetical, and is overly
burdensome as it would require expensive review of public records which are obtainable from
another more convenient, less burdensome and less expensive source, and information that is
already in the custody and control of the Plaintiffs.

Without waiving said objections, and while reserving same, and while reserving the
right to supplement or amend this response, this Responding Party asserts as follows:

As to the non-objectionable portion of this Interrogatory, See Exhibit “B~,

Discovery is continuing.

INTERROGATORY NUMBER 16

Identify the person or persons most knowledgeable regarding the purpose(s) of
changing the maximum seating capacity/maximum occupancy specified by (present) NRS
368A.200(5)(d) and (e) from 300 to 200.

RESPONSE TO INTERROGATORY NUMBER 16

This Responding Party hereby objects to this interrogatory on grounds including, but
not limited fo, that the interrogatory is overly broad, vague and ambiguous, calls for

speculation, improperly seeks attorney work product information, requests information which

| is not reasonably calculated to lead to the discovery of admissible evidence, presumes facts

not in evidence, presents an incomplete hypothetical, and is overly burdensome as it would
require expensive review of public records which are obtainable from another mere

convenient, less burdensome and iess expensive source.
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Without waiving said objections, and while reserving same, and while reserving the
right to supplement or amend this response, this Responding Party asserts as follows:

As to the non-objectionable portion of this Interrogatory:

Dino DiCianno
Executive Director
Department of Taxation

See all public access Legislative History documents at;

hitp:/iwww.leg.state.nv.us/19thSpecial/Reports/history.¢fm?ID=1232 (SB4);

htip./iwww.leg.state.nv.us/19thSpecial/Reports/history.cim?1D=1234 (SB5).

http://www.leg.state.nv.us/73rd/Reports/history.cfm?ID="1877 (3B247);

http://iwww.leg.state.nv. us/73rd/Reports/history.cim?DocumeniType=1&BillNo=554
(AB 544).

Discovery is continuing.

INTERROGATORY NUMBER 17

Identify the person or personé most knowledgeable regarding the effect(s) of changingA
the maximum seating capacity/maximum occupancy specified by NRS 368A.200(5)(d) and (e)
from 300 to 200.
RESPONSE TO INTERROGATORY NUMBER 17

This Responding Party hereby objecfs to this inferrogatory on grounds iﬁcluding, but
not limited fo, that the interrogatory is compound, duplicative, overly broad, vague and
ambiguous, calls for speculation, improperly seeks attorney work product information,
requests information which is not reasonably calculated to lead to the discovery of admissible
evidence, presumes facts not in evidence, presents an incomplete hypothetical, asks for an
expert opinion, and is overly burdensome as it would require expensive review of public
records which are obtainable from another more convenient, less burdensome and less

expensive source.
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jambiguous, calls for speculation, improperly seeks attorney work product information,

Without waiving said objections, and while reserving same, and while reserving the
right to supplement or amend this response, this Responding Party asserts as follows:

As to the non-objectionable portion of this Interrogatory:

Dino DiCianno
Executive Director
Department of Taxation

See all public access Legislative History documents at:

htip://www.leg.state.nv.us/19thSpecial/Reports/history.cfm?1D=1232 (SB4);

hitp://www.leg state.nv.us/19thSpecial/Reporis/history.cfm?ID=1234 (SB5).
http:/fwww.leq.state nv.us/7 3rd/Reporis/history.ofm?ID=1877 (8B247);

http://www.leq.state.nv.us/73rd[Reports/historv.cfm?DocumentTvpe=1 &BiliINo=554
(AB 544).

Discovery is continuing.

INTERROGATORY NUMBER 18

Identity the person or persons most knowledgeable regarding the purpose(s) of
changing the language of (presently) NRS 368A.200(5)(d) and (e) from referring fo “maximum
seating capacity” to "maximum occupancy.”

RESPONSE TO INTERROGATORY NUMBER 18

This Responding Party hereby objects to this interrogatory on grounds including, but

not limited to, that the interrogatory is compound, duplicative, overly broad, vague and

requests information which is not reasonably calculated to lead to the discovery of admissible
evidence, presumes facts not in evidence, presents an incomplete hypothetical, and is overly
burdensome as it would require expensive review of public records which are obtainable from
another more convenient, less burdensome and less expensive source.

Without waiving said objections, and while reserving same, and while reserving the

right to supplement or amend this response, this Responding Party asserts as follows:

18-
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As to the non-objectionable portion of this Interrogatory:

Dino DiCianno
Executive Director
Department of Taxation

See all public access Legislative History documents at:

http./iwww.feq.state.nv.us/73rd/Reports/history.cfm?ID=1877 (SB247);

http:/;mww.leg.state.nv.us/73rd/Reports/history.cim?Document Type=1&BillNo=554

(AB 544).
Discovery is continuing.
INTERROGATORY NUMBER 19

Identify any and all persons, business entities, or classes, who/which have requested

to be exempt from the Live Entertainment Tax.

RESPONSE TO INTERROGATORY NUMBER 19

This Responding Party hereby objects to this interrogatory on grounds including, but
hot limited to, that the interrogatory is compound, overly broad, vague and ambiguous, calls

for speculation, improperly seeks attorney work product information, requests information

|{which is confidential and privileged pursuant to NRS 368A.180 and NRS 49.025, asks for

information which is not reasonably calculated to lead to the discovery of admissible evidence,
and is overly burdensome as it would require expensive review of records. The Interrogatory
additionally seeks information that is obtainable from another more convenient, less
burdensome and less expensive source, and information which is already in the custody and
control of the Plaintiffs.

Without waiving said objections, and while reserving same, and while reserving the

right to supplement or amend this response, this Responding Party asserts as follows: The

| information requested is confidential and non-discoverable pursuant to NRS 40.025 and NRS

368A.180.

Discovery is continuing.
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INTERROGATORY NUMBER 20

For each business entity or class of business entities identified in the preceding
interrogatory, indicate whether such entity is currently subject to taxation via presently

effective version of the Live Entertainment Tax. If the business entity or class of business

entities is not subject to the Live Entertainment Tax, identify the change in the Live

Entertainment Tax, regulations, and/or administration responsible for the business entity or
class of business entities not being presently subject to taxation.

RESPONSE TO INTERROGATORY NUMBER 20

This Responding Party hereby objects to this interrogatory on grounds including, but
not limited to, that the interrogatory is compound, overly broad, vague and ambiguous, calls
for speculation, improperly seeks attorney work product information, requests information
which is confidential and privileged pursuant to NRS 368A.180 and NRS 49.025, asks for
information which is not reasonably calculated to lead to the discovery of admissible evidence,
and is overly burdensome as it would require expénsive review of records. The interrogatory

additionally seeks information that is obtainable from another more convenient, less

11 burdensome and less expensive source, and information which is already in the possession of

Plaintiffs.

Without waiving said objections, and while reserving same, and while reserving the
right to supplement or amend this response, this Responding Party asserts as follows: See
NRS 368A.090. See also Exhibit “AAA” to Response to Plaintiffs’ Requests for Production
and response to Interrogatery 19 above.

INTERROGATORY NUMBER 21

Identify each and every governmental interest meant to be served by the enactment or
operation of the Live Entertainment Tax.

RESPONSE TO INTERROGATORY NUMBER 21

This Responding Party hereby objects to this interrogatory on grounds including, but

not limited to, that the interrogatory is compound, overly broad, vague and ambiguous, calls

-20-
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for speculation, improperly seeks attorney work product information, requests information
which is confidential and privileged pursuant to NRS 368A.180 and NRS 49.025, asks for|
information which is not reasonably calculated to lead to the discovery of admissible evidence,
and is overly burdensome as it would require expensive review of records. The Interrogatory
additionally seeks information that is obtainable from another more convenient, less
burdensome and less expensive source.

Without waiving said objections, and while reserving same, and while reserving the
right to supplement or amend this response, this Responding Party asserts as follows:

As to the non-objectiona'bie portion of this Interrogatory, the purpose of the Live

Entertainment Tax is to generate revenue for the state. See NRS Chapter 368A, NAC:

Chapter 368A, see also all public access legislative history documents at:

hitp:/iwww.leg.state.nv.us/19thSpecial/Reports/history.cfm?ID=1232 (SB4),
http./Mww.leg.state.nv.us/19thSpecial/Reportsthistory.cfim?ID=1234 (5B5).

hitp:/fwww.leq.state.nv.us/73rd/Reporis/history.cfm?ID=1877 (SB247):;

http://www_leg.state.nv.us/7 Jrd/Reportsthistory.cfm?DocumentType=1&BillNo=554
(AB 544).

Discavery is continuing.

INTERROGATORY NUMBER 22

Identify each and every governmental interest meant to be served by the enactment of

each and every one of the exceptions and exemptions to the Live Entertainment Tax.

RESPONSE TO INTERROGATORY NUMBER 22

This Responding Party hereby objects to this interrogatory on grounds including, but
not limited to, that the interrogatory is compound, overly broad, vague and ambiguous, calls
for speculation, improperly seeks attorney work product information, requests information
which is confidential and privileged pursuant to NRS 368A.180, asks for information which is
not reasonably calculated to lead to the discovery of admissible evidence, and is overly

burdensome as it would require expensive review of records. The Interrogatory additionally

-21-
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seeks information that is obtainable from another more convenient, less burdensome and less

expensive source.

Without waiving said objections, and while reserving same, and while reserving the
right to supplement or amend this response, this Responding Party asserts as follows:

As to the non-objectionable portion of this Interrogatory, the purpose of the Live
Entertainment Tax is to generate revenue for the state. See NRS Chapter 368A, NAC
Chapter 368A, see also all public access legislative history documents at;

hitp.//www.leg.state nv. us/19thSpecial/Reports/history.cfm?iD=1232 (SB4);
http://www.leg.state.nv.us/18thSpecial/Reports/history.cim?ID=1234 (SB5).
http:/iwww.leg.state nv.us/73rd/Reportsthistory.cfm?ID=1877 (SB247);

http.//www.leg.state.nv.us/73rd/Reports/history.cim?DocumentType=1&BillNo=554

(AB 544).

Discovery is continuing.

INTERROGATORY NUMBER 23

Identify each and every person from the State of Nevada whose job responsibilities
include administering the collection and payment of the Live Entertainment Tax.

RESPONSE TO INTERROGATORY NUMBER 23

This Responding Party hereby objects to this interrogatory on grounds including, but
not limited to, that the interrogatory is compound, overly broad, vague and ambiguous, calls
for speculation, improperly seeks attorney work product information, requests employee
information which is confidential and privileged, asks for information which is not reasonably
calculated to lead to the discovery of admissible evidence, and is overly burdensome as it

would require expensive review of records. The Interrogatory additionally seeks information

that is obtainable from another more convenient, less burdensome and less expensive source.

Without waiving said objections, and while reserving same, and while reserving the
right to supplement or amend this response, this Responding Party asserts as follows:

As to the non-objectionable portion of this Interrogatory, ali employees of the

22

Appellants' Appendix Page 235




—

O O ~N O AW N

— - wd s
AW N O

Las Vegas, NV 89101

-
()]

Attorney General's Office
555 E, Washingron, Suite 3900

RN N N N NN NN a2 A A
R~ O bW ON e O O O~ O

Department of Taxation may have some responsibility for the administration of the collection
and payment of the LET.
Discovery is continuing.

INTERROGATORY NUMBER 24

Identify all persons associated with the department, commission, or Board who hold or
act under the title “live entertainment tax examiner.” Also, identify the person or persons
responsible for overseeing the activities of the live entertainment tax examiners.

RESPONSE TO INTERROGATORY NUMBER 24

This Responding Party hereby objects to this interrogatory on grounds including, but
not limited to, that the interrogatory is ¢ompound, overly broad, vague and ambiguous, calls
for speculation, improperly seeks attorney work product information, requests employee
information which is confidential and privileged, asks for information which is not reasonably
calculated to lead to the discovery of admissible evidence, and is overly burdensome as it
would require expensive review of records.

Without waiving said objections, and while reserving same, and while reserving the '
right to supplement or amend this response, no such title exists in the Department of Taxétibn,

and all employees. of the Department of Taxation may have some responsibility for the

administration of the collection and payment of the LET.

DATED THIS M%ay of August, 2009.

CATHERINE CORTEZ MASTO
Attorney General

BK%Z/«// LN
‘Blake A. Dgerr, #9001
Deputy Attorney General
David J. Pope, #8617
Sr. Deputy Atforney General
555 E. Washington Avenue, Suite 3900
. Las Vegas, Nevada 89101

Attorneys for Nevada Department of Taxation
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VERIFICATION

STATE OF NEVADA )
)88
COUNTY OF CLARK )

' Dino DiCianno, Executive Director of the Department of Taxation, being first
duly swom, upon oath, deposes and says that he has read the foregoing and knows the
contents thereof; that the same is true of his own knowledge, exgept as to those matters
stated thereon upon information and belief; and as t he believes them to be
frue.

Dated 8[!1{02

SUB RIBED AND SWORN to before me
day of AU (72000

f Noss-qm-a ’Y‘PR‘E'F- 1) teir

NOTARY PUBLIC in|and for said County
- and State. :
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Attorney General's Office.
555 E, Washington, Suite 3900
Lasg Vegzs, NV 89101
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CERTIFICATE OF SERVICE

| hereby ceriify that on the / Lﬁu)\' day of August, 2009, the foregoing
NEVADA DEPARTMENT OF TAXATION'S RESPONSES TO PLAINTIFF'S FIRST
SET OF INTERROGATORIES TO DEFENDANTS was served on the foregoing party

by Federal Express, addressed to:

Federal Express Airbill #8601 4135 5818

Bradley J. Shafer

SHAFER & ASSOCIATES, P.C.
3800 Capital City Blvd., Suite #2
Lansing, Michigan 48906-2110

Fax: 517-886-6565

Dated this /Y’ day of August, 2009

An Employee of the State of Nevada
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Little Darlings Of Las Vegas LLC, K-Kel Inc, et al vs Nevada Dept

Of Taxation, Olympus Garden Inc, et al

REGISTER OF ACTIONS
Cast No. 06A533273
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Page 1 of 2

Location : District Court Civil/Criminal Help

Case Type:
Subtype:
Date Filed:
Location:
Conversion Case Number:
Supreme Court No.:

Other Civil Filing
Other Civil Matters
12/19/2006
Department 11
A533273

60037

PARTY INFORMATION

Defendant Jacobs, Michelle

Defendant Nevada Dept Of Taxation
Defendant Nevada State Board Of Examiners
Defendant Nevada Tax Commission

Doing Crazy Horse Too Gentlemen's Club

Business As

Doing
Business As

Deja Vu Showgirls

Doing Little Darlings
Business As
Doing Olympic Garden

Business As

Doing Scores

Business As

Doing
Business As

Doing Treasures

Business As

https://www.clarkcountycourts.us/Anonymous/CaseDetail.aspx?CaselD=6642579& Heari...

Spearmint Rhino Gentlemen's Club

Lead Attorneys

Blake A. Doerr
Retained
702-486-3416(W)

Blake A. Doerr
Retained
702-486-3416(W)

Blake A. Doerr
Retained
702-486-3416(W)

Blake A. Doerr
Retained
702-486-3416(W)

Retained
FHSRRGOTEEE
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Page 2 of 2

Plaintiff D | Food And Beverage Of Las Vegas William H. Brown
LLC Retained

702-474-4222(W)

Plaintiff D Westwood Inc William H. Brown
Retained

702-474-4222(W)

Plaintiff Deja Vu Showgirls Of Las Vegas LLC William H. Brown
Retained

702-474-4222(W)

Plaintiff K-Kel Inc William H. Brown
Retained

702-474-4222(W)

Plaintiff Little Darlings Of Las Vegas LLC William H. Brown
Retained

702-474-4222(W)

Plaintiff Olympus Garden Inc William H. Brown
Retained

702-474-4222(W)

Plaintiff Power Company Inc William H. Brown
Retained

702-474-4222(W)

Plaintiff Shac LLC Doing Business William H. Brown
As Sapphire Retained

702-474-4222(W)

EVENTS & ORDERS OF THE COURT
12/11/2008 | All Pending Motions (3:00 AM) (Judicial Officer Togliatti, Jennifer)

https://www.clarkcountycourts.us/Anonymous/CaseDetail.aspx?CaselD=6642579& Heari...

ALL PENDING MOTIONS 12/11/08 Court Clerk: Alan Paul Castle Heard By: Jennifer Togliatti

Minutes
12/11/2008 3:00 AM

- STATUS CHECK: DECISION - DEFENDANT'S MOTION
FOR SUMMARY JUDGMENT...STATUS CHECK:
DECISION - DEFENDANT'S MOTION TO DISMISS
COURT ORDERED, matters CONTINUED. CONTINUED
TO: 01/15/09 (CHAMBER) STATUS CHECK: DECISION -
DEFENDANT'S MOTION FOR SUMMARY
JUDGMENT...STATUS CHECK: DECISION -
DEFENDANT'S MOTION TO DISMISS

Return to Register of Actions
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Little Darlings Of Las Vegas LLC, K-Kel Inc, et al vs Nevada Dept

Of Taxation, Olympus Garden Inc, et al

REGISTER OF ACTIONS
Cast No. 06A533273

w0 W W N W W W

Page 1 of 2

Location : District Court Civil/Criminal Help

Case Type:
Subtype:
Date Filed:
Location:
Conversion Case Number:
Supreme Court No.:

Other Civil Filing
Other Civil Matters
12/19/2006
Department 11
A533273

60037

PARTY INFORMATION

Defendant Jacobs, Michelle

Defendant Nevada Dept Of Taxation
Defendant Nevada State Board Of Examiners
Defendant Nevada Tax Commission

Doing Crazy Horse Too Gentlemen's Club

Business As

Doing
Business As

Deja Vu Showgirls

Doing Little Darlings
Business As
Doing Olympic Garden

Business As

Doing Scores

Business As

Doing
Business As

Doing Treasures

Business As

https://www.clarkcountycourts.us/Anonymous/CaseDetail.aspx?CaselD=6642579& Heari...

Spearmint Rhino Gentlemen's Club

Appellants' Appendix

Lead Attorneys

Blake A. Doerr
Retained
702-486-3416(W)

Blake A. Doerr
Retained
702-486-3416(W)

Blake A. Doerr
Retained
702-486-3416(W)

Blake A. Doerr
Retained
702-486-3416(W)

Retained
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Page 2 of 2

Plaintiff D | Food And Beverage Of Las Vegas William H. Brown
LLC Retained
702-474-4222(W)

Plaintiff D Westwood Inc William H. Brown
Retained
702-474-4222(W)

Plaintiff Deja Vu Showgirls Of Las Vegas LLC William H. Brown
Retained
702-474-4222(W)

Plaintiff K-Kel Inc William H. Brown
Retained
702-474-4222(W)

Plaintiff Little Darlings Of Las Vegas LLC William H. Brown
Retained
702-474-4222(W)

Plaintiff Olympus Garden Inc William H. Brown
Retained
702-474-4222(W)

Plaintiff Power Company Inc William H. Brown
Retained
702-474-4222(W)

Plaintiff Shac LLC Doing Business William H. Brown
As Sapphire Retained
702-474-4222(W)

EVENTS & ORDERS OF THE COURT
12/16/2008 | Motion to Withdraw as Counsel (9:00 AM) (Judicial Officer Togliatti, Jennifer)
SULLIVAN'S MTN TO WITHDRAW AS COUNSEL /09 Court Clerk: Alan Paul Castle Reporter/Recorder: Yvette Lester Heard
By: James Brennan

Minutes
12/16/2008 9:00 AM

- Matter submitted. There being good cause shown and no
opposition, COURT ORDERED, motion GRANTED with
stipulated 30-day, no filing or action by parties for Plaintiff
to secure new local counsel, i.e., status quo language to
be included in the order. COURT ORDERED, status
check on appearance of local counsel. 02/03/09 9:00 AM
STATUS CHECK: APPEARANCE OF LOCAL COUNSEL

Parties Present
Return to Regqister of Actions
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HINC., d/b/a Olympic Garden, SHAC, LLC, d/b/a,

1 FOOD & BEVERAGE OF LAS VEGAS, LLC,

IINEVADA TAX COMMISSION, NEVADA
STATE BOARD OF EXAMINERS, '

ORDR

DIANA L. SULLIVAN, ESQ
Nevada Bar #4701

GHANEM & SULLIVAN, LLP
930 South Fourth Street, Suite 210
Las Vegas, NV 89101 o
Telephone: (702) 862-4450
Facsimile: (702) 862-4422
Attorneys for Plaintiffs

BRADLEY J. SHAFER
Michigan Bar # P36604

Shafer & Associates, P.C. ‘
3800 Capital City Blvd., Suite 2
Lansing, Michigan 48906-2110
(517) 886-6560 - telephone

(517) 886-6565 - facsimile
Emuail: shaferassomates@acd net
Admzrted Pro Hac Vice

fec

9 3 11 PR °08

DISTRICT COURT
CLARK COUNTY, NEVADA

DEJA VU SHOWGIRLS OF LAS VEGAS,
LLC, d/b/a Déja vu Showgirls, LITTLE

DARLINGS OF LAS VEGAS, LLC d/b/a Little .

Darlings, K-KEL, INC., d/b/a Spearmint Rhino
Gentlemen’s Club, OLYMPUS GARDEN, .

Sapphire, THE POWER COMPANY, INC.,
d/b/a Crazy Horse Too Gentlemen’s Club, D.
WESTWOQOD, INC., d/b/a Treasures, and D.L.

d/b/a Scores,
Plaintiffs,

VS,

NEVADA DEPARTMENT OF TAXATION,

Defendants.

Case No.: A533273
Dept. No.: IX

ORDER GRANTING MOTION TQ
WITHDRAW AS LOCAL COUNSEL
OF RECORD FOR PLAINTIFES

The above-entitled matter came on for hearing on December 16, 2008 on Diana L.

Sullivan, Esq.’s Motion to Withdraw as Local Counsel of Record for Plaintiffs. The Court,

Appellants' Appendix
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|| Record for Plaintiffs is GRANTED;

.associate in new local counsel;

i
g’

having read all papers and pleadings on file herein; there being 10 opposition to the Motion, and
good cause appearing, finds as follows:

IT IS HEREBY ORDERED that counsel’s_Motion to Withdraw as Local Counsel of

IT IS FURTHER ORDERED that Plaintiffs have thirty (30) days from the date of entry
of this Order in which to obtain new local counsel;

IT IS FURTHER ORDERED that all matters -and discovery are stayed until Plaintiffs

IT IS FURTHER ORDERED that there is a status check on February 3, 2009 to-édnﬁnn
Plaintiffs have obtained new local counsel; | _

IT IS FURTHER ORDERED that the close of discovery is April 27, 2009 and no Trial
Date has yet been set; .. | |

IT IS FURTHER ORDERED that until local counsel is confirmed, all parties to this
action shall serve Plaintiffs with .aﬂ pleadings, correspondence, and further proceedings in this
action at its 1ast known addresses as follows: : |

D. WESTWOOD INC. | ' THE POWER COMPANY, INC. d/b/a

d/b/a TREASURES CRAZY HORSE TOO GENTLEMEN’S CLUB

Attn: Alson Lee 2476 Industrial Road

2801 'Westwood Drive Las Vegas, Nevada 89102

Las Vegas, Nevada 89109 ‘Telephone: (702) 382-8003

Telephone: (702) 257- 3030  Plaintiff

Plaintiff '

SHAC, LLC d/b/a SAPPHIRE OLYMPUS GARDEN, INC.

Attn: Peter Feinstein _ d/b/a Olympic Garden

3025 S. Industrial Road Attn: Delores Eliades

Las Vegas, Nevada 89109 _ 1531 S. Las Vegas Blvd.

Telephone: (702) 796-6000  Las Vegas, Nevada 89104

Plaintiff _ Telephone: (702) 385-8987
: ' Plaintiff
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K-KEL, INC. dib/a SPEARMINT
RHINO GENTLEMEN’S CLUB

Attn: Kevin Kelly

302 E. Carson Street, Suite 600

Las Vegas, Nevada 89101

Telephone: (702) 796-3600

Plaintiff

DEJA VU SHOWGIRLS OF LAS
VEGAS,LLC

d/b/a DEJA VU SHOWGIRLS

Attn: Bob Proden

3247 Industrial Road

Las Vegas, Nevada 89109

Telephone: (702) 894-4167

Plaintiff

BRADLEY J. SHAFER
Shafer & Associates, P.C.
3800 Capital City Blvd., Suite 2 -
Lansing, Michigan 48906-2110
(517) 886-6560 — telephone
Attorneys for Plaintiffs

Admitted Pro Hac Vice

IT IS SO ORDERED.

DATED this [Q-\*\x day of December, 2008.

Submitted by:

GHANEM & SULLIVAN, LLP

-3355 Procyon Street -

DIANA L. SULLIVAN, ESQ.
Nevada Bar # 4701

930 South Fourth Street, Suite 210 -
Las Vegas, Nevada 89101

Appellants"3Appendi'x

LITTLE DARLINGS OF LAS VEGAS, LLC
d/b/a LITTLE DARLINGS

Attn: Ronald Rahme

1514 Western Avenue

Las Vegas, Nevada 89102

Telephone: (702) 366-0959

Pz&'u‘if yf

D.I.FOOD & BEVERAGE OF LAS VEGAS, LLC
d/b/a Scores
Attn: Dennts DeGori

Las Vegas, Nevada 89102
Telephone: (702) 367-4000
Plaintiff

JDISTRICT COURT JUDGE
o JEMBIFER P, TOGLIATYI

- Page 103
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Little Darlings Of Las Vegas LLC, K-Kel Inc, et al vs Nevada Dept

Of Taxation, Olympus Garden Inc, et al

REGISTER OF ACTIONS
Cast No. 06A533273
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Page 1 of 2

Location : District Court Civil/Criminal Help

Case Type:
Subtype:
Date Filed:
Location:
Conversion Case Number:
Supreme Court No.:

Other Civil Filing
Other Civil Matters
12/19/2006
Department 11
A533273

60037

PARTY INFORMATION

Defendant Jacobs, Michelle

Defendant Nevada Dept Of Taxation
Defendant Nevada State Board Of Examiners
Defendant Nevada Tax Commission

Doing Crazy Horse Too Gentlemen's Club

Business As

Doing
Business As

Deja Vu Showgirls

Doing Little Darlings
Business As
Doing Olympic Garden

Business As

Doing Scores

Business As

Doing
Business As

Doing Treasures

Business As

https://www.clarkcountycourts.us/Anonymous/CaseDetail.aspx?CaselD=6642579& Heari...

Spearmint Rhino Gentlemen's Club
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Lead Attorneys

Blake A. Doerr
Retained
702-486-3416(W)

Blake A. Doerr
Retained
702-486-3416(W)

Blake A. Doerr
Retained
702-486-3416(W)

Blake A. Doerr
Retained
702-486-3416(W)

Retained
FHSRRGOTEEE

Page 104
11/30/2012



Page 2 of 2

Plaintiff D | Food And Beverage Of Las Vegas William H. Brown
LLC Retained

702-474-4222(W)

Plaintiff D Westwood Inc William H. Brown
Retained

702-474-4222(W)

Plaintiff Deja Vu Showgirls Of Las Vegas LLC William H. Brown
Retained

702-474-4222(W)

Plaintiff K-Kel Inc William H. Brown
Retained

702-474-4222(W)

Plaintiff Little Darlings Of Las Vegas LLC William H. Brown
Retained

702-474-4222(W)

Plaintiff Olympus Garden Inc William H. Brown
Retained

702-474-4222(W)

Plaintiff Power Company Inc William H. Brown
Retained

702-474-4222(W)

Plaintiff Shac LLC Doing Business William H. Brown
As Sapphire Retained

702-474-4222(W)

EVENTS & ORDERS OF THE COURT
01/15/2009 [ All Pending Motions (3:00 AM) (Judicial Officer Togliatti, Jennifer)

https://www.clarkcountycourts.us/Anonymous/CaseDetail.aspx?CaselD=6642579& Heari...

ALL PENDING MOTIONS 01/15/09 Court Clerk: Alan Paul Castle Heard By: Jennifer Togliatti

Minutes
01/15/2009 3:00 AM

- STATUS CHECK: DECISION - DEFENDANT'S MOTION
FOR SUMMARY JUDGMENT...STATUS CHECK:
DECISION - DEFENDANT'S MOTION TO DISMISS
COURT ORDERS, status check CONTINUED for further
consideration of parties submitted authorities.
CONTINUED TO: 02/12/09 (CHAMBER) STATUS
CHECK: DECISION - DEFENDANT'S MOTION FOR
SUMMARY JUDGMENT...STATUS CHECK: DECISION -
DEFENDANT'S MOTION TO DISMISS CLERK'S NOTE:
The above Minute Order has been distributed to: Sullivan
Brown; and Catherine Cortez Masto, Attorney General
(David Pope, Sr Deputy). apc/01/29/09

Return to Register of Actions
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BRADLEY J. SHAFER T FILED
Michigan Bar No. P36604 ?

Shafer & Associates, P.C.

3800 Capital City Blvd., Suite 2 JiwZ8 1223 PH (g
Lansing, Michigan 48906-2110 '
Telephone: (517) 886-6560 O

Facsimile: (517) 886-6565 . [ .-
bjshafer(@acd.net CLER: or Tioe ""“/
Attorneys for Plaintiffs 7 THE COURT
Admitted Pro Hac Vice

YL T
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DISTRICT COURT
CLARK COUNTY, NEVADA

DEJA VU SHOWGIRLS OF LAS VEGAS, )
L.L.C., d/b/a Deja Vu Showgirls, LITTLE ) CASE NO. A533273
DARLINGS OF LAS VEGAS, L.L.C,, d/b/a ) DEPT. NO. IX
Little Darlings, K-KEL, INC., d/b/a )
Spearmint Rhino Gentlemen’s Club, ) VERIFIED AMENDED
OLYMPUS GARDEN, INC,, d/b/a Olympic ) COMPLAINT FOR
Garden, SHAC, L.L.C. d/b/a Sapphire, THE ) DECLARATORY AND
POWER COMPANY, INC,, d/b/a Crazy Horse ) INJUNCTIVE RELIEF,
Too Gentlemen’s Club, D. WESTWOOD, INC., ) DAMAGES, AND ATTORNEY
d/b/a Treasures, and D.I. FOOD & BEVERAGE ) FEES AND COSTS
OF LAS VEGAS, LLC, d/b/a Scores )

)
Plaintiffs, )

)
v. )

)
NEVADA DEPARTMENT OF )
TAXATION, NEVADA TAX )
COMMISSION, NEVADA STATE )
BOARD OF EXAMINERS, and MICHELLE )}
JACOBS, in her official capacity only, )

)
Defendants. )

)

NOW COMES Plaintiffs, Deja Vu Showgirls of Las Vegas, L.L.C., d/b/a Deja Vu
Showgirls, Little Darlings of Las Vegas, L.L.C., d/b/a Little Darlings, K-Kel, Inc., d/b/a Spearmint
Rhino Gentlemen’s Club, Olympus Garden, Inc., d/b/a Olympic Garden, SHAC, L.L.C., d/b/a

Sapphire, The Power Company, Inc., d/b/a Crazy Horse Too Gentlemen’s Club, D. Westwood, Inc.,
RECEIVE®
JAN 2 8 2009
CLEPK ©F TH2 coum
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d/b/a Treasures, and D.I. Food & Beverage of Las Vegas, LLC, d/b/a Scores (collectively referred

to herein as the “Plaintiffs™), by and through their attorneys, and state for their complaint against

Defendants Nevada Department of Taxation, Nevada Tax Commission, Nevada State Board of

Examiners, and Michelle Jacobs in her official capacity only (collectively referred to herein as the

“Defendants™), as follows:

INTRODUCTION

1.

This is a civil action wherein Plaintiffs pray for a declaratory judgment, damages, attorney
fees and costs, as well as both a preliminary and permanent injunction to restrain and enjoin
the Defendants, as well as their agents, employees and representatives, from acting under
color of state law to deprive the Plaintiffs of their rights, privileges and immunities secured
to them by the Constitution of the State of Nevada and the Constitution of the United States.
Specifically, Plaintiffs seek to have this Court declare as unconstitutional on its face and as
applied to Plaintiffs, and to enjoin, all aspects of the Nevada Tax on Live Entertainment
(referred to herein as the “Live Entertainment Tax,” or simply the “Tax™) as established by
Title 32, Chapter 368A, of the Nevada Revised Statutes (“Chapter 368A”), as being an
impermissible tax on constitutionally protected expression. A copy of that statute is attached

hereto as Ex. “A,” and is incorporated herein by reference.

JURISDICTION AND VENUE

2.

This Court has jurisdiction and power to grant the injunctive relief requested pursuant to
Rule 65 of the Nevada Rules of Civil Procedure and N.R.S. § 33.010, and jurisdiction and
authority to grant the declaratory judgment prayed for here pursuant to Rule 57 of the Nevada
Rules of Civil Procedure and N.R.S. 33.040.
The federal statutory law which further authorizes the institution of this suit 1s 42 U.S.C.
§ 1983, which provides, in part:

“Every person who, under color of any statute, ordinance, regulation, custom

or usage, of any State or Territory . . . subjects, or causes to be subjected, any

citizen of the United States or other person within the jurisdiction thereof to

the deprivation of any rights, privileges or immunities secured by the

Constitution and laws, shall be liable to the party injured in an action at law,
suit in equity, or other proper proceeding for redress .. .”

Appellanfs' Appendix Page 107




10

11

12

13

14

15

156

17

18

15

20

21

22

23

24

25

26

27

28

@ @
Authorization for the request of attorney’s fees and costs is conferred by 42 U.S.C. § 1988.
This suit is authorized by law to redress deprivations under color of state law of rights,
privileges, and immunities secured by Article I, §§ 9 and 10, of the Nevada Constitution, as
well as the First and Fourteenth Amendments to the United States Constitution, and for
declaratory and injunctive relief.

Venue resides in this Court and is proper and appropriate as the various acts complained of

occurred, and the Defendants are located, within Clark County in the State of Nevada.

PARTIES

7.

10.

11.

12.

13.

Plaintiffs incorporate herein by reference each and every paragraph above as though fully set
forth herein.

Plaintiff, Deja Vu Showgirls of Las Vegas, L.L.C., d/b/a Deja Vu Showgirls (“Deja Vi), 1s
a Limited Liability Company duly organized under the laws of the State of Nevada, and is
authorized and qualified to do business in the State of Nevada.

Plaintiff, Little Darlings of Las Vegas, L.L.C., d/b/a Little Darlings (“Little Darlings™), is
a Limited Liability Company duly organized under the laws of the State of Nevada, and is
authorized and qualified to do business in the State of Nevada.

Plaintiff, K-Kel, Inc., d/b/a Spearmint Rhino Gentlemen’s Club (“Spearmint Rhino”) is a
Corporation duly organized under the laws of the State of Nevada, and is authorized and
qualified to do business in the State of Nevada.

Plaintiff, Olympus Garden, Inc., d/b/a Olympic Garden (“Olympic”)is a Corporation duly
organized under the laws of the State of Nevada, and is authorized and qualified to do
business in the State of Nevada.

Plaintiff, SHAC, L.L.C., d/b/a Sapphire (“Sapphire™) is a Limited Liability Company duly
organized under the laws of the State of Nevada, and is authorized and qualified to do
business in the State of Nevada.

Plaintiff, The Power Company, Inc., d/b/a Crazy Horse Too Gentlemen's Club (“Crazy

Horse”) is a Corporation duly organized under the laws of the State of Nevada, and is
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1 authorized and qualified to do business in the State of Nevada.

2 | 14.  Plaintiff, D. Westwood, Inc., d/b/a Treasures (“Treasures™) is a Corporation duly organized
3 under the laws of the State of Nevada, and is authorized and qualified to do business in the
4 State of Nevada.

5 |t 15.  Plaintiff, D.I. Food & Beverage of Las Vegas, LLC, d/b/a Scores (“Scores™) is a Corporation
6 duly organized under the laws of the State of Nevada, and is authorized and qualified to do
7 business in the State of Nevada.

8 || 16.  None of the Plaintiffs operate their facilities as licensed gaming establishments under the
S laws of the State of Nevada.

10 || 17.  Defendant, Nevada Department of Taxation (hereinafter sometimes referred to simply as the

11 “Department”) is a governmental entity created under the laws of the State of Nevada, which
12 administers and enforces the statutory provisions challenged herein, and collects the Live
13 Entertainment Tax, for all non-gaming licensed taxpayers.

14 || 18.  Defendant, Nevada Tax Commission (hereinafter sometimes referred to simply as the

15 “Commission™) is a governmental entity created under the laws of the State of Nevada,
16 which administers and enforces some of the statutory provisions challenged herein, and is
17 authorized to consider and rule upon, among other things, appeals of claims under
18 Chapter 368A.

19 || 19.  Defendant, Nevada State Board of Examiners (hereinafter sometimes referred to simply as

20 the “Board of Examiners”) is a governmental entity created under the laws of the State of
21 Nevada, and consists of the governor, the secretary of state, and the attorney general.
22 Pursuant to N.R.S. § 368A.250, the Board of Examiners is authorized to approve, among
23 other things, refunds with regard to any erroneously or illegally collected or computed tax
24 under Chapter 368A.

25 || 20. Defendant, Michelle Jacobs, who is named in this lawsuit in her official capacity only, is an

26 employee of the Nevada Department of Taxation, and is responsible for the administration
27 of Chapter 368A.
28
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STATEMENT OF FACTS

21.

22.

23.

24.

25.

26.

Plaintiffs incorporate herein by reference each and every paragraph above as though fully set
forth herein.

On or about July 22, 2003, the State of Nevada enacted, pursuant to the adoption of
Chapter 368A, a Tax on Live Entertainment, which imposes, subject to numerous exceptions,
an excise tax on admission to any facility within the State of Nevada that provides defined
“live entertainment.”

Pursuant to N.R.S. § 368A.140, the Defendant Nevada Department of Taxation is obligated
to collect the tax imposed by Chapter 367A from taxpayers who/which are not licensed
gaming establishments, and is also obligated to adopt such regulations as are necessary to
carry out those functions.

Upon information and belief, one of the primary purposes for the enactment of Chapter 368A
was to impose an excise tax upon those establishments in the State of Nevada that provide
live so-called “adult” entertainment in the form of exotic dancing, “topless” dancing, and
fully nude performance dance entertainment.

As originally enacted, the tax imposed by Chapter 368 A was not applicable, under the terms
of N.R.S. § 368A.200(5)(d), to live entertainment that is not provided at a licensed gaming
establishment if the facility in which the live entertainment is provided had a maximum
occupancy of less than 300 persons.

On June 17, 2005, Chapter 368 A was amended by Assembly Bill No. 554, which - - among
other things - - reduced the scope of the exception as contained in N.R.S. § 368A.200(5)(d)
from a maximum seating capacity limitation of 300 to 200. Upon information and belief, the
purpose of the July 17, 2005, amendments to Chapter 368 A, and in particular those toN.R.S.
§ 368A.200(5)(d), was to specifically extend the tax obligation as contained in Chapter 368A
to “adult” entertainment establishments which were not then subject to the Live

Entertainment Tax, including a number of the Plaintiffs in this action.
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14027 Deja Vu operates a commercial establishment at 3247 Industrial Road, Las Vegas, Nevada,

2 89109, whereupon live performance dance entertainment is presented to the consenting adult
3 public. The Defendants have taken the position that Deja Vu is subject to Chapter 368A, as
4 amended, and have required Deja Vuto pay the Live Entertainment Tax as mandated therein.
5 || 28.  Little Darlings operates a commercial establishment at 1514 Western Avenue, Las Vegas,
6 Nevada, 89102, whereupon live performance dance entertainment is presented to the
7 consenting adult public. The Defendants have taken the position that Little Darlings 1s
8 subject to Chapter 3684, as amended, and have required Little Darlings to pay the Live
g Entertainment Tax as mandated therein.

10 | 29.  Spearmint Rhino operates a commercial establishment at 3344 S. Highland Avenue, Las

11 Vegas, Nevada, 89109, whereupon live performance dance entertainment is presented to the
12 consenting adult public. The Defendants have taken the position that Spearmint Rhino is
13 subject to Chapter 368A, as amended, and have required Spearmint Rhino to pay the Live
14 Entertainment Tax as mandated therein.

15 || 30.  Olympic Garden operates a commercial establishment at 1531 S. Las Vegas Boulevard, Las

16 Vegas, Nevada, 89104, whereupon live performance dance entertainment is presented to the
17 consenting adult public. The Defendants have taken the position that Olympic Garden is
18 subject to Chapter 3684, as amended, and have required Olympic Garden to pay the Live
19 Entertainment Tax as mandated therein.

20 || 31.  Sapphire operates a commercial establishment at 3025 Industrial Road, Las Vegas, Nevada,

21 89109, whereupon live performance dance entertainment is presented to the consenting adult
22 public. The Defendants have taken the position that Sapphire is subject to Chapter 368A,
23 as amended, and have required Sapphire to pay the Live Entertainment Tax as mandated
24 therein.

25 || 32.  Crazy Horse operates a commercial establishment at 2476 Industrial Road, Las Vegas,

26 Nevada, 89102, whereupon live performance dance entertainment is presented to the
27 consenting adult public. The Defendants have taken the position that Crazy Horse is subject
28
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33.

34.

35.

36.

37.

to Chapter 368 A, as amended, and have required Crazy Horse to pay the Live Entertainment
Tax as mandated therein.

Treasures operates a commercial establishment at 2801 Westwood, Las Vegas, Nevada,
89109, whereupon live performance dance entertainment is presented to the consenting adult
public. The Defendants have taken the position that Treasures is subject to Chapter 368A,
as amended, and have required Treasures to pay the Live Entertainment Tax as mandated
therein.

Scores operates a commercial establishment at 3355 South Procyon Avenue, Las Vegas,
Nevada, 89102, whereupon live performance dance entertainment is presented to the
consenting adult public. The Defendants have taken the position that Scores 1s subject to
Chapter 368 A, as amended, and have required Scores to pay the Live Entertainment Tax as
mandated therein.

All of the facilities operated by the Plaintiffs have maximum occupancies of less than 7,500
persons.

The Plaintiffs all present upon their business premises some form of live “exotic”
performance dance entertainment. Some of the Plaintiffs present live clothed and “topless”
female performance dance entertainment, and others of the Plaintiffs present live clothed,
“topless” and fully nude female performance dance entertainment; all of which 1s non-
obscene. The non-obscene performance dance entertainment presented on the establishments
operated by the Plaintiffs constitutes speech and expression, as well as a form of assembly,
protected by not only Article I, §§ 9 and 10, of the Nevada Constitution, but the First and
Fourteenth Amendments to the United States Constitution, as well.

The Defendants take the position that pursuant to the definitions set forth in Chapter 368A,
Plaintiffs are obligated to pay the Live Entertainment Tax since their establishments fall
within the definition of “live entertainment” found in N.R.S. § 368A.090, and since they are

not otherwise exempted from having to pay that tax.

Appellants' Appendix Page 114




10
11
12
13
14
15
16
17
18
1%
20
21
22
23
24
25
26
27

28

38.

39.

40.

Plaintiffs contend that the Live Entertainment Tax as mandated by Chapter 368A is both
illegal and unconstitutional, and for those reasons they do not desire to pay those taxes.
Nevertheless, under threat of criminal prosecution and/or the imposition of fines and other
penalties against them, Plaintiffs have all, beginning at various times, paid the Live
Entertainment Tax mandated by Chapter 368A.

Plaintiffs have filed this action in order to protect their fundamental constitutional rights
from infringement by the enforcement of Chapter 368A, which they contend is
unconstitutional on its face and as applied to Plaintiffs as it imposes a tax directly on “live
entertainment;” an activity which is protected by Article I, §§ 9 and 10 of the Nevada
Constitution as well as the First and Fourteenth to the United States Constitution. Chapter
368A is therefore a direct tax on “First Amendment” freedoms, and in particular on live
exotic performance dance entertainment.

Plaintiffs have suffered, and will continue to suffer, irreparable harm due to the enforcement
of Chapter 368A in that their constitutional rights have been infringed upon, as well as their

ability to provide constitutionally protected entertainment.

EXCERPTS OF THE TAX ON LIVE ENTERTAINMENT STATUTE

41,

42,

43.

Plaintiffs incorporate herein by reference each and every paragraph above as though fully set
forth herein.

Chapter 368A states, at N.R.S. § 368A.200(1), that “[e]xcept as otherwise provided in this
section, there is hereby imposed an excise tax on admission to any facility in this State where
live entertainment is provided.” If the live entertainment is provided at a facility with a
maximum occupancy of less than 7,500, the rate of tax is 10% of the admission charge to the
facility plus 10% of any amounts paid for food, refreshments and merchandise purchased at
the facility. If the live entertainment is provided at a facility with a maximum occupancy of
at least 7,500, the rate of the tax is 5% of the admission charged to the facility.

Chapter 368A defines an “[a]dmission charge” in N.R.S. § 368A.020 as:
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45.

46.

47.

[T]he total amount, expressed in terms of money, of consideration paid for
the right or privilege to have access to a facility where live entertainment is
provided. The term includes, without limitation, an entertainment fee, a cover
charge, a table reservation fee, or a required minimum purchase of food,
refreshments or merchandise.

Chapter 368A defines a “facility” in N.R.S. § 368A.060 as:

“(a) Any area or premises where live entertainment is provided and for which

constderation is collected for the right or privilege of entering that area or

those premises if the live entertainment is provided at:
(1) An establishment that is not a licensed gaming establishment; or
(2) A licensed gaming establishment that is licensed for less than 51
slot machines, less than six games, or any combination of slot
machines and games within those respective limits.

(b) Any area or premises where live entertainment is provided if the live
entertainment is provided at any other licensed gaming establishment.”

“[L]ive entertainment” is defined in § 368A.090 as:
“[Alny activity provided for pleasure, enjoyment, recreation, relaxation,
diversion or other similar pupose by a person or persons who are physically
present when providing that activity to a patron or group of patrons who are
physically present.”
This definition includes, among other activities, “[d]ancing performed by one or more
professional or amateur dancers.”
Chapter 368A states, at N.R.S. § 368A.142(2), that the Department shall collect the Live
Entertainment Tax from non-gaming licensed taxpayers, such as is the case of the Plaintiffs
here, and is empowered to “adopt such regulations are necessary to carry out” that collection.
Pursuant to N.R.S. § 368A.200(5), the tax imposed by Chapter 368 is not applicable to a
variety of circumstances. Some of the exemptions include live entertainment that the State
is prohibited from taxing under the Constitution, laws or treaties of the United States or
Nevada Constitution; live entertainment that is not provided at a licensed gaming
establishment if the facility has a maximum seating capacity of less than 200; live
entertainment that is provided at a licensed gaming establishment that is licensed for less
than 51 slot machines, less than six games, or any combination of slot machines and games

within those limits, if the facility has a maximum seating capacity of less than 200;

merchandise sold outside the facility in which the live entertainment is provided, unless the
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48.

49,

50.

purchase of the merchandise entitles the purchaser to admission to the entertainment; and
music performed by musicians who move constantly through the audience if no other form
of live entertainment is afforded to the patrons.

Overpayments and refunds of the Live Entertainment Tax are addressed in N.R.S.
§ 368A.250, which provides that if the Department determines that any tax has been
“erroneously or illegally collected or computed,” the Department must record the fact and
certify the amount owed and from whom it was collected to Defendant Board of Examiners.
If the amount is approved by the Board of Examiners, it is then credited on any amount that
is due from that person under Chapter 368A, with the balance refunded to that person.
Chapter 368A provides, at N.R.S. § 368A.280(1), that “{n]o injunction, writ of mandate or
other legal or equitable process may issue in any suit, action or proceeding in any court
against this state or against any officer of the State to prevent or enjoin the collection under
this chapter of the tax imposed by this chapter or any amount of tax, penalty or interest
required to be collected.” Accordingly, Plaintiffs have no ability to seek injunctive relief in
state court against collection of the Live Entertainment Tax.

Chapter 368A provides, at N.R.S. § 368A.290(1), that the Nevada Tax Commission is
authorized to render a final decision upon claims for refunds under that chapter. Further, at
N.R.S. § 368A.300(2), Chapter 368A provides that a claim thereunder that is disallowed by

the Department may be appealed to the Nevada Tax Commission.

COUNTI - DECLARATORY RELIEF

51.

52.

Plaintiffs incorporate herein by reference each and every paragraph above as though fully set
forth herein.
Chapter 368 A is unconstitutional on its face and as applied to Plaintiffs under Article [, §§ 9
and 10 of the Nevada Constitution as well as the First and Fourteenth Amendments to the
United States Constitution, for numerous and various reasons, including, but not limited to,
the fact that:

a. It effectuates an impermissible prior restraint on speech and expression;
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53.

54.

55.

n.

It fails to further any important, substantial or compelling governmental interest;

It permits restrictions on speech and expression that are greater than are essential to
further any asserted governmental interests;

It permits restrictions on speech and expression that are not the least restrictive
means available;

It contains criteria that are both arbitrary and capricious and which are not supported
by any legislative record,;

It contains numerous and various terms and phrases which are impermissibly vague,
and ambiguous, and the applicable definitions as contained therein are impermissibly
and substantially overbroad judged in relation to their plainly legitimate sweep;

[t imbues the Defendants with unbridled discretion;

Jt impermissibly singles out constitutionally protected businesses for certain
regulations;

It violates the substantive due process rights of the Plaintiffs and others;

It violates Plaintiffs’ equal protection rights in that it unconstitutionally discriminates
against expressive businesses based upon the content of speech, and it further creates
and permits uneven treatment in the exercise of constitutionally protected rights in
the State of Nevada, and therefore permits differing treatment amongst individuals
who desire to engage in constitutionally protected speech;

It is an impermissible direct tax on constitutionally protected freedoms;

It impermissibly requires a person or business to pay for the right to exercise a right
guaranteed by the Nevada and United States Constitutions;

It was enacted upon an insufficient record and is not justified on any factual or legal
ground; and

It violates the separation of powers doctrine.

Because the Live Entertainment Tax is an impermissible and/or unconstitutional direct tax

upon expression protected by Article I, §§ 9 and 10 of the Nevada Constitution as well as

the First Amendment to the United States Constitution, Plaintiffs are not subject to payment

of the Live Entertainment Tax pursuant to the provisions of N.R.S. § 368A.200(5)(a).

This Court has the authority to declare the rights and other relations of the Plaintiffs and of

the Defendants, and should do so here.

Because of the questioned constitutionality of the Live Entertainment Tax as required by

Chapter 368A, and because of the potential application of the exemption as contained in
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N.R.S. § 368A.200(5)(a) in regard to the Live Entertainment Tax being applied to these
Plaintiffs, Plaintiffs arc entitled to a declaration by this Court in regard to the
constitutionality of Chapter 368A as well as the applicability of the exemption as contained
inN.R.S. § 368A.200(5)(a).

For the reasons as set forth above, this Court should declare that the Live Entertainment Tax
as mandated by Chapter 368A is unconstitutional on its face and as applied to Plaintiffs.
Also for the reasons as set forth above, this Court should declare that Plaintiffs need not pay
the Live Entertainment Tax as required by Chapter 368 A both as a result of the constitutional
violations as enumerated above as well as the specific exemption as set forth in N.R.S.
§ 368A.200(5)(a). In addition, this Court should declare that the Defendants have violated
the constitutional rights of the Plaintiffs by requiring them to have paid the Live
Entertainment Tax in the past.

WHEREFORE, Plaintiffs respectfully request that this Honorable Court declare the Live

Entertainment Tax under Chapter 368A unconstitutional on its face and as applied to Plaintiffs; that

Plaintiffs need not pay the Live Entertainment Tax as mandated by Chapter 368A both because it

violates Article I, §§ 9 and 10 of the Nevada Constitution as well as the First Amendment to the

United States Constitution, and because Plaintiffs are exempt from paying the Live Entertainment

Tax pursuant to the provisions of N.R.S. § 368A.200(5)(a); and that the Defendants have violated

the Plaintiffs’ constitutional rights by having required them to have paid the Live Entertainment Tax

in the past.

COUNT 11 - INJUNCTIVE RELIEF

57.

58.

Plaintiffs incorporate herein by reference each and every paragraph above as though fully set
forth herein.

Any action taken or to be taken by the Defendants to enforce any portion of Chapter 368A
against Plaintiffs has been taken and will be taken under color of law, and has deprived and
will deprive Plaintiffs of their constitutional rights as set forth herein, and will cause them

irreparable harm for which compensatory damages are an inadequate remedy as a matter of
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59.  The threat of enforcement of Chapter 368A is both great and immediate. In addition,
Chapter 368A is both flagrantly and patently violative of Plaintiffs’ constitutional rights.
There is no other remedy at law which would suffice to protect Plaintiffs’ interests for the
reasons above numerated.

60.  The public interest weighs in favor of preventing deprivation of constitutional rights, and is
always served by enjoining an unconstitutional law.

61.  Plaintiffs have a substantial likelihood of success of prevailing on their constitutional claims
against Chapter 368A, in that it is blatantly and patently unconstitutional. The Defendants
will suffer no harm by the entry of such an injunction, as there can be no legitimate
governmental interest in enforcing an unconstitutional law. In addition, the “balancing” of
the equities tips in favor of the Plaintiffs and in the entry of a preliminary injunction, due to
the paramount position of rights afforded under the First Amendment in comparison to the
lack of harm occastoned to the Defendants if such an injunction is granted.
WHEREFORE, Plaintiffs respectfully request that this Honorable Court enter both a

preliminary and permanent enjoining the Defendants, as well as their officers, agents, employees and

representatives, from enforcing Chapter 368A against the Plaintiffs and/or from collecting the Live

Entertainment Tax against the Plaintiffs. Further, Plaintiffs respectfully request that this Honorable

Court enter a permanent injunction ordering Defendant Nevada Tax Commission to record the

payments of the Live Entertainment Tax made by the Plaintiffs and to certify those amounts to the

Defendant State Board of Examiners, and further ordering the Defendant State Board of Examiners

to approve and authorize the refund from the State Treasury of all such Live Entertainment Tax

payments that have been involuntarily made by the Plaintiffs under Chapter 368A, together with
interest as required by N.R.S. § 368A.310.

COUNT III - DAMAGES AGAINST DEFENDANTS

62.  Plaintiffs incorporate herein by reference each and every paragraph above as though fully set

forth herein.
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1| 63.  Allofthe actions of Defendants, by and through their agents, employees and representatives,
2 have been undertaken, and will be undertaken, in the course and scope of official duties and
3 under the color of state law.

4 || 64.  Asadirect and proximate cause of the application and/or enforcement of Chapter 368A by

5 Defendants against the Plaintiffs, the Plaintiffs have incurred and suffered significant and
6 substantial damages, and will in the future suffer significant and substantial damages,
7 including, but not limited to having to pay an illegal and/or unconstitutional tax; loss of
8 constitutional rights; lost business profits; and having to incur costs and attorney fees in
9 seeking protection of their constitutional rights asserted herein.

10 | 65.  Any actions by Defendants to enforce and/or apply Chapter 368A against the Plaintiffs have

11 been and will be made under color of state law, and will unquestionably result in the
12 deprivation of Plaintiffs’ constitutional and civil rights as set forth above so as to render
13 Defendants liable for these losses pursuant to 42 U.S.C. §1983.

14 || 66.  Pursuantto42U.S.C. §1983 and common law, Plaintiffs are entitled to an award of damages
15 for the injuries set forth above.

16 WHEREFORE, Plaintiffs respectfully request this Honorable Court to enter an award of
17 || damages against Defendants and in favor of the Plaintiffs in amounts to which the Plaintiffs are
18 || found to be entitled.

19 || COUNT IV - ATTORNEY FEES AND COSTS

20 || 67.  Plaintiffs incorporate herein by reference each and every paragraph above as though fully set

21 forth herein.

22 || 68.  Because Chapter 368A is violative of the Nevada Constitution and the United States

23 Constitution on its face and as applied to Plaintiffs, and because its application and/or
24 enforcement has and will deprive the Plaintiffs of their fundamental state and federal
25 constitutional rights, Plaintiffs are entitled, as prevailing parties, to an award of costs and
26 attorney fees incurred herein pursuant to 42 U.S.C. § 1988.

27 WHEREFORE, Plaintiffs respectfully request this Honorable Court to award costs and
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Dated: January 26, 2009

Respectfully submitted,

SHAFER & ASSOCIATES/P.

By: ‘/4; Y /l/

BRADLEY JSHAFER (P36604)

Attorney £4r Plaintiffs

3800 Capital City Boulevard, Suite 2

Lansing, Michigan 48906
Telephone: (517) 886-6560
Facsimile: (517) 886-6565
Admitted Pro Hac Vice
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West's Nevada Revised Statutes Annotated Currentness
Title 32. Revenue and Taxation
=+ Chapter 368A. Tax on Live Entertainment
General Provisions

J68A.010. Definitions

As used in this chapter, unless the context otherwise requires, the words and terms defined in NRS 368A.020 to 368A. 115,
inclusive, have the meanings ascribed to them in those sections.

[FN1] See Historical and Statutory Notes below for effective date information.

J68A,020, " Admission charge" defined

"Admission charge" means the total amount, expressed in terms of money, of consideration paid for the right or privilege to
have access to a facility where live entertainment is provided. The term includes, without limitation, an entertainment fee, a
cover charge, a table reservation fee, or a required minimum purchase of food, refreshments or merchandise.

[FN1] See Historical and Statutory Notes below for effective date information.
368A.030. "Board" defined
"Board" means the State Gaming Control Board.

[FN1] See Historical and Statutory Notes below for effective date information.

3684.040, "Business" defined

"Business” means any activity engaged in or caused to be engaged in by a business entity with the object of gain, benefit or
advanltage, either direct or indirect, to any person or governmental entity.

[FN1] See Historical and Statutery Notes below for effective date information.

1. "Business entity” includes:

{a) A corporation, partnership, proprietorship, limited-liability company, business association, jeint venture, limited-liabitity
partnership, business trust and their equivalents organized under the laws of this state or another jurisdiction and any other
type of entity that engages in business.

(b) A natural person engaging in a business if he is deemed ta be a business entity pursuant to NRS 368A.120.
2. The term does not include a governmental cntity.
[FN1] See Historical and Statutory Notes below for effective date information.

J6BA.053, "Casunal assemblage’ defined

© 2006 Thomson/West. No Claim to Orig. U.S. Govt, Works,

Appellants' Appendix Page 122




Page 2

"Casual assemblage" includes, without limitation:
1. Participants in conventions, business meetings or tournaments governed by chapter 463 of NRS, and their guests; or

2. Persons celebrating a friend's or family member's wedding, birthday, anniversary, graduation, religious ceremony or
similar occasion that is generally recognized as customary for celebration.

368A.055. "Commission" defined
"Commission" means the Nevada Gaming Commission.

368A.060. "Facility" defined

1. "Facility" means:

(a) Any area or premises where live entertainment is provided and for which consideration is collected for the right or
privilege of entering that area or those premises if the live entertainment is provided at:

(1) An establishment that is not a licensed gaming establishment; or

(2) A licensed gaming establishment that is licensed for less than 51 slot machines, less than [six] 6 games, or any
combination of slot machines and games within those respective limits.

(b) Any area or premises where live entertainment is provided if the live entertainment is provided at any other licensed
gaming establishment.

2, "Facility" encompasses, if live entertainment is provided at a licensed gaming establishment that is licensed for:

(a) Less than 31 slot machines, less than & games, or any combination of slot machines and games within those respective
limits, any area or premises where the live entertainment is provided and for which consideration is collected, from one or
more patrons, for the right or privilege of entering that arca or those premises, even if additional consideration is collected for
the right or privilege of entering a smaller venue within that area or those premises; or

(b} At least 51 slot machines or at least 6 games, any designated area on the premises of the licensed gaming establishment
within which the live entertainment is provided.

[FN1] See Historical and Statutory Notes below for effective date information.

J6HA G070, "Gamne” delined

"Game" has the meaning ascribed to it in NRS 462.0132.
[FN1] See Historica! and Statutory Notes below for effective date information.

368A.080. " Licensed paming establishment" defined

"Licensed gaming establishment™ has the meaning ascribed to it in NRS 463.0169.

[FNI1] See Historical and Statutory Notes below for effective date information.

© 2006 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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68A. 090, "Live entertai nt" defined

1. "Live entertainment" means any activity provided for pleasure, enjoyment, recreation, relaxation, diversion or other similar
purpose by a person or persons who are physically present when providing that activity to a patron or group of patrons whe
are physically present.

2. The term:
(a) Includes, without limitation, any one or more of the following activities:
(1) Music or vocals provided by one or more professional or amateur musicians or vocalists;
(2) Dancing performed by one or more professional or amateur dancers or performers;
(3) Acting or drama provided by one or mgore professional or amateur actors or players;
(4) Acrobatics or stunts provided by one or more professional or amateur acrobats, performers or stunt persons;

(5) Animal stunts or performances induced by one or more animal handlers or trainers, except as otherwise provided in
subparagraph (7) of paragraph (b);

(6) Athletic or sporting conlests, events or exhibitions provided by one or more professional or amateur athletes or
sportsmen;

(7) Comedy or magic provided by ane or more professional or amateur comedians, magicians, illusionists, entertainers or
performers;

{8) A show or production involving any combination of the activities described in subparagraphs (1) to (7), inclusive; and

{(9) A performance involving one or more of the activities described in this paragraph by a disc jockey who presents
recorded music. For the purposes of this subsection, a disc jockey shall not be deemed to have engaged in a performance
involving one or maore of the activities described in this paragraph if the disc jockey generally limits his interaction with
patrons to introducing the recorded music, making announcements of general interest fo patrons, and explaining,
encouraging or directing participatory activities between patrons.

(b} Excludes, without limitation, any one or more of the following activities:

(1} Instrumental or vocal music, which may or may not be supplemented with commentary by the musicians, in a
restaurant, lounge or similar area if such music does not routinely rise to the volume that interferes with casual
conversation and if such music would not generally cause patrons to watch as well as listen;

{2} Occasional performances by employees whose primary job function is that of preparing, selling or serving food,
refreshments or beverages to patrons, if such performances are not advertised as entertainment to the public;

(3) Performances by performers of any type if the performance occurs in a licensed gaming establishment other than a
licensed gaming establishment that is licensed for less than 51 slot machines, less than 6 games, or any combination of slot
machines and games within those respective limits, as long as the performers stroll continuously throughout the facility;

© 2006 Thomson/West. No Claim to Crig. U.S. Govt. Works.
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(4) Performances in areas other than in nightclubs, lounges, restaurants or showrooms, if the performances occur in a
licensed gaming establishment other than a licensed gaming establishment that is licensed for less than 51 slot machines,
less than 6 games, or any combination of slot machines and games within those respective limits, which enhance the theme
of the establishment or aftract patrons to the areas of the performances, as long as any seating provided in the immediate
area of the performers is limited to seating at slot machines or gaming tables;

(5) Television, radio, closed circuit or Internet broadcasts of live entertainment;

(6) Entertainment provided by a patron or patrons, including, without limitation, singing by patrons or dancing by or
between patrons;

(7) Animal behaviors induced by animal trainers or caretakers primarily for the purpose of education and scientific
research; and

(8) An occastonal activity, including, without limitation, dancing, that:
(I) Does not constitute a performance;
(I} is not advertised as entertainment to the public;
([IT) Primarily serves to provide ambience to the facility; and
(IV) Is conducted by an employee whose primary job function is not that of an entertainer.
[FN1] See Historical and Statutory Notes below for effective date information.
368A.097. YShopping mall” defined

"Shopping mall" includes any area or premises where multiple vendors assemble for the primary purpose of selling goods or
services, regardless of whether consideration is collected for the right or privilege of entering that area or those premises.

368A.100. "Slot machine" defined

"Slot machine” has the meaning ascribed to it in NRS 4630191,

[FN1] See Historical and Statutory Notes below for effective date information.

"Taxpayer" means:

1. If live entertainment that is taxable under this chapter is provided at a licensed gaming establishment, the person Jicensed
to conduct gaming at that establishment,

2. Except as otherwise provided in subsection 3, if live entertainment that is taxable under this chapter is not provided at a
licensed gaming establishment, the owner or operator of the facility where the live entertainment is provided.

3. If live entertainment that is taxable under this chapter is provided at a publicly owned facility or on public land, the person

© 2006 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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who collects the taxable receipts.

[FN1] See Historical and Statutory Notes below for effective date information.

rade show” defined

"Trade show” means an event of limited duration primarily attended by members of a particular trade or industry for the
purpose of exhibiting their merchandise or services or discussing matters of interest to members of that trade or industry.

368A.12¢. Natural persons who are deemed to be husiness entities

A natural person engaging in a business shall be deemed to be a business entity that is subject to the provisions of this chapter
if the person is required to file with the Internal Revenue Service a Scheduie C (Form 1040), Profit or Loss From Business
Form, or its equivalent or successor form, or a Schedule E (Form 1040), Supplemental [ncome and Loss Form, or its
equivalent or successor form, for the business.

[FN1] See Historical and Statutory Notes below for effective date information.

Administration

I68A. 130, Repeaied

368A.140. Duties of Board, Commission and Department: applicability of chapters 360 and 463 of NRS

1. The Board shall collect the tax imposed by this chapter from taxpayers who are licensed gaming establishments. The
Commission shall adopt such regulations as are necessary to carry out the provisions of this subsection. The regulations must
be adopted in accordance with the provisions of chapter 233B of NRS and must be codified in the Nevada Adininistrative
Code.

2. The Depariment shall:

(a) Collect the tax imposed by this chapter from all other taxpayers; and

(b} Adopt such regulations as are necessary to carry out the provisions of paragraph (a).
3. For the purposes of:

(a) Subsection 1, the provisions of chapter 463 of NRS relating to the payment, collection, administration and enforcement of
gaming license fees and taxes, including, without limitation, any provisions relating to the imposition of penalties and
interest, shall be deemed to apply to the payment, collection, administration and enforcement of the taxes imposed by this
chapter to the extent that those provisions do not conflict with the provisions of this chapter.

(b} Subsection 2, the provisions of chapter 360 of NRS relating to the payment, collection, administration and enforcement of
taxes, including, without limitation, any provisions relating to the imposition of penalties and interest, shall be deemed to
apply to the payment, collection, administration and enforcement of the taxes imposed by this chapter to the extent that those
provisions do not conflict with the provisions of this chapter.

© 2006 Themson/West. No Claim to Orig. U.S. Govt. Works.
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4. To ensure that the tax imposed by NRS 368A.208 is collected fairly and equitably, the Commission, the Board and the
Department shall:

(a) Jointly, coordinate the administration and collection of that 1ax and the regulation of taxpayers who are liable for the
payment of the tax.

(b) Upon request, assist the other agencies in the collection of that tax.
{FN1] See Historical and Statutory Notes below for effective date information.

368,150, Establishiment of amount of tax tability when Board or Bepartment determines that taxpaver is actine with
intent to defrand State or to evade paviuent of inx

1. If:

{(a) The Board determines that a taxpayer who is a licensed gaming establishment is taking any action with intent to defraud
the State or to evade the payment of the tax or any part of the tax imposed by this chapter, the Board shall establish an
amount upon which the tax imposed by this chapter must be based.

(b) The Depariment determines that a taxpayer who is not a licensed gaming establishment is taking any action with intent to
defraud the State or to evade the payment of the tax or any part of the tax imposed by this chapter, the Department shall
establish an amount upon which the tax imposed by this chapter must be based.

2. The amount established by the Board or the Department pursuant to subsection 1 must be based upon the tax liability of
business entities that are deemed comparable by the Board or the Department to that of the taxpayer.

[FNI] See Historical and Statutory Notes below for effective date information.

368A.160. Maintenance and availability of yecords for determining lability of taxpayer: liahility to taxpayer of lessee,
assignee or transferce of ceptain premises: penalty

1. Each person responsible for maintaining the records of a taxpayer shall:

(a) Keep such records as may be necessary to determine the amount of the liability of the taxpayer pursuant to the provisions
of this chapter;

(b) Preserve those records for:

(1) At least 5 years if the taxpayer is a licensed gaming establishment or until any litigation or prosecution pursuant to this
chapter is finally determined, whichever is longer; or

(2) At least 4 years if the taxpayer is not a licensed gaming establishment or until any litigation or prosecution pursuant to
this chapter is finally determined, whichever is longer; and

(c) Make the records available for inspection by the Board or the Department upon demand at reasonable times during
regular business hours.

2. The Commission and the Department may adopt regulations pursuant to NRS 368A.140 specifying the types of records
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which must be kept to determine the amount of the liability of a taxpayer for the tax imposed by this chapter.

3. Any agreement that is entered into, modified or extended after January I, 2004, for the lease, assignment or transfer of any
premises upon which any activity subject to the tax imposed by this chapter is, or thereafter may be, conducied shall be
deemed to include a provision that the taxpayer required to pay the tax must be atlowed access to, upon demand, all books,
records and financial papers held by the lessee, assignee or transferee which must be kept pursuant to this section. Any
person conducting activities subject to the tax imposed by NRS 368A.200 who fails to maintain or disclose his records
pursuant to this subsection is liable to the taxpayer for any penalty paid by the taxpayer for the late payment or nonpayment
of the tax caused by the failure to maintain or disclose records.

4. A person who violates any provision of this section is guilty of a misdemeanor.
[FN1] See Historical and Statutory Notes below for effective date information.

J68A.179. Examination of records by Bourd or Departmeni; pavment of expenses of Board or Department for
examination of vecords outside State

1. To verify the accuracy of any report filed or, if no report is filed by a taxpayer, to determine the amount of tax required to
be paid:

{2) The Board, or any person authorized in writing by the Board, may examine the books, papers and records of any licensed
gaming establishment that may be liable for the tax imposed by this chapter.

(b) The Department, or any person authorized in writing by the Department, may examine the books, papers and records of
any other person who may be liable for the tax imposed by this chapter.

2. Any person who may be liable for the tax imposed by this chapter and who keeps outside of this state any books, papers
and records relating thereto shall pay to the Board or the Depariment an amount equal to the allowance provided for state
officers and employees generally while traveling outside of the State for each day or fraction thereof during which an
employee of the Board or the Department is engaged in examining those documents, plus any other actual expenses incurred
by the employee while he is absent from his regular place of employment to examine those documents.

[FN1] See Historical and Statutory Notes below for effective date information.

368A. 180 Coufidentiality of records and fites of Board and Department

1. Except as otherwise provided in this section and NRS 360.250), the records and files of the Board and the Department
concerning the administration of this chapter are confidential and privileged. The Board, the Department and any employee
of the Beard or the Department engaged in the administration of this chapter or charged with the custody of any such records
or files shall not disclose any information obtained from the records or files of the Board or the Department or from any
examination, investigation or hearing authorized by the provisions of this chapter. The Board, the Department and any
employee of the Board or the Department may not be required to produce any of the records, files and information for the
inspecticn of any person or for use in any action or proceeding.

2. The records and files of the Board and the Department concerning the administration of this chapter are not confidential
and privileged in the following cases:
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(a} Testimony by a member or employee of the Board or the Department and production of records, files and information on
behalf of the Board or the Department or a taxpayer in any action or proceeding pursuant to the provisions of this chapter, if
that testimony or the records, files or information, or the facts shown thereby, are directly involved in the action or
proceeding.

(b) Delivery to a taxpayer or his authorized representative of a copy of any report or other document filed by the taxpayer
pursuant to this chapter.

(c) Publication of statistics so classified as to prevent the identification of a particular person or document.

(d) Exchanges of information with the Internal Revenue Service in accordance with compacts made and provided for in such
Cases.

(e) Disclosure in confidence to the Governor or his agent in the exercise of the Governor's general supervisory powers, or to
any person authorized to audit the accounts of the Board or the Department in pursuance of an audit, or to the Atlomey
General or other legal representative of the State in connection with an action or proceeding pursuant to this chapter, or to
any agency of this or any other state charged with the administration or enforcement of laws relating to taxation.

{FN1] See Historical and Statutory Notes below for effective date information.
Imposition and Collection

308A.200. Dmposition and amount of tax; liabilitv and reimbursement for pavment; ticket for live entertainment must
indicate whether fax js inclhyded in price of tickel; exemptions frem tax

1. Except as otherwise provided in this section, there is hereby imposed an excise tax on admission to any facility in this State
where live entertainment is provided. If the live entertainment is provided at a facility with a maximum occupancy of:

(a) Less than 7,500, the rate of the tax is 10 percent of the admission charge to the facility plus 10 percent of any amounits
paid for food, refreshments and merchandise purchased at the facility.

(b) At least 7,500, the rate of the tax is 5 percent of the admission charge to the facility.
2. Amounts paid for:

{a) Admission charges collected and retained by a nonprofit religious, charitable, fraternal or other organization that qualifies

as a fax-exempt organization pursuant to 26 LLS.C. § 501i¢), or by a nonprofit corporation organized or existing under the
provisions of chapter 82 of NRS, are not taxable pursuant to this section.

{b) Gratuities directly or indirectly remitted to persons employed at a facility where live entertainment is provided or for
service charges, including those imposed in connection with the use of credit cards or debit cards, which are collected and
retained by persons other than the taxpayer are not taxable pursuant to this section.

3. A business entity that collects any amount that is taxable pursuant to subsection 1 is liable for the tax imposed, but is
entitled to collect reimbursement from any person paying that amount.

4. Any ticket for live entertainment must state whether the tax imposed by this section is included in the price of the ticket. If
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the ticket does not include such a'statement, the taxpayer shall pay the tax based on the face amount of the ticket.
5. The tax imposed by subsection 1 does not apply to:

{(2) Live entertainment that this State is prohibited from taxing under the Constitution, laws or treaties of the United States or
the Nevada Constitution.

(b) Live entertainment that is provided by or entirely for the benefit of a nonprofit religious, charitable, fraternal or other
organization that qualifies as a tax-exempt organization pursuant to 26 U.S ., § 501(¢), or a nonprofit corporation organized

or existing under the provisions of chapter 82 of NRS.

(c) Any boxing contest or exhibition governed by the provisions of chapter 467 of NRS.

(d) Live entertainment that is not provided at a licensed gaming establishment if the facility in which the live entertainment is
provided has a maximum occupancy of less than 200 persons.

(e) Live entertainment that is provided at a licensed gaming establishment that is licensed for less than 51 slot machines, less
than [six] 6 games, or any combination of slot machines and games within those respective limits, if the facility in which the
live entertainment is provided has a maximum occupancy of less than 200 persons.

(£} Merchandise sold outside the facility in which the live entertainment is provided, unless the purchase of the merchandise
entitles the purchaser to admission o the entertainment.

(g) Live entertainment that is provided at a trade show.

(h) Music performed by musicians who move constantly through the audience if no other form of live entertainment is
afforded to the patrons.

(i) Live entertainment that is provided at a licensed gaming establishment at private meetings or dinners attended by members
of a particular organization or by a casual assemblage if the purpose of the event is not primarily for entertainment.

{(j) Live entertainment that is provided in the common area of a shopping mall, unless the entertainment is provided in a
facility located within the mall.

(k) Food and product demonstrations provided at a shopping mall, a craft show or an establishment that sells grocery
products, housewares, hardware or other supplies for the home.

() Live entertainment that is incidental to an amusement ride, a motion simulator or a similar digital, electronic, mechanical
or electromechanical attraction. For the purposes of this paragraph, live entertainment shall be deemed to be incidental to an
amusement ride, a motion simulator or a similar digital, electronic, mechanical or electromechanical attraction if the live
entertainment is:

(1) Not the predominant element of the attraction; and
{2) Not the primary purpose for which the public rides, attends or otherwise participates in the attraction.

{m) Live entertainment that is provided to the public in an outdoor area, without any requirements for the payment of an
admission charge or the purchase of any food, refreshments or merchandise.
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(n) An outdoor concert, unless the concert is provided on the premises of a licensed gaming establishment,

{0) Beginning July 1, 2007, race events scheduled at a race track in this State as a part of the National Association for Stock
Car Auto Racing Nextel Cup Series, or its successor racing series, and all races associated therewith.

{p) Live entertainment provided in a restaurant which is incidental to any other activities conducted in the restaurant or which
only serves as ambience so long as there is no charge to the patrons for that entertainment.

6. The Commission may adopt regulations establishing a procedure whereby a taxpayer that is a licensed gaming
establishment may request an exemption from the tax pursuant to paragraph (p) of subsection 5. The regulations must require
the taxpayer to seek an administrative ruling from the Chairman of the Board, provide a procedure for appealing that ruling to
the Commission and further describe the forms of incidental or ambient entertainment exempted pursuant to that paragraph.

7. As used in this section, "maximum occupancy” means, in the following order of priority:

(a) The maximum occupancy of the facility in which live entertainment is provided, as detcrmined by the State Fire Marshal
or the local governmental agency that has the authority to determine the maximum occupancy of the facility;

(b} If such a maximum occupancy has not been determined, the maximum oceupancy of the facility designated in any permit
required to be obtained in order to provide the live entertainment; or

(c) If such a permit does not designate the maximum cccupancy of the facility, the actual seating capacity of the facility in
which the live entertainment is provided.

[FN1] See Historical and Statutory Notes below for effective date information.

368A.210. Repeanled

3684224, Filing of reports and pavment of tax: deposit of amounts received in State General Fund

1. Except as atherwise provided in this section:

(a) Each taxpayer who is a licensed gaming establishment shall file with the Board, on or before the 24th day of each month,
a repert showing the amount of all taxable receipts for the preceding month or the month in which the taxable events
occurred. The report must be in a form prescribed by the Board.

(b) All other taxpayers shall file with the Department, on or before the last day of each month, a report showing the amount
of all taxable receipts for the preceding month. The report must be in a form prescribed by the Department.

2. The Board or the Department, if it deems it necessary to ensure payment to or facilitate the collection by the State of the
tax imposed by NRS 368A,200, may require reports to be filed not later than 1¢ days afier the end of each calendar quarter.

3. Each report required to be filed by this section must be accompanied by the amount of the tax that is due for the period
covered by the report.

4. The Board and the Department shall deposit all taxes, interest and penalties it receives pursuant to this chapter in the State
Treasury for credit to the State General Fund.
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[FN1] See Historical and Statutory Notes below for effective date information,

368A.230. Extension of time for

Upon written application made before the date on which payment must be made, the Board or the Department may, for good
cause, extend by 30 days the time within which a taxpayer is required to pay the tax imposed by this chapter. If the tax is paid
during the period of extension, no penalty or late charge may be imposed for failure to pay at the time required, but the
taxpayer shall pay interest at the rate of | percent per month from the date on which the amount would have been due without
the extension until the date of payment, unless otherwise provided in NRS 360.232 or 360.320.

[FN1] See Historica] and Statutory Notes below for effective date information.

368A.240. Credit for amount of tay paid on account of vertain charges taxpayer is unable to collect; viskations
1. If a taxpayer:

{a) Is unable to collect all or part of an admission charge or charges for food, refreshments and merchandise which were
included in the taxable receipts reported for a previous reporting period; and

{b) Has taken a deduction on his federa) income tax retum pursuant to 26 1.8.C. § 166{a) for the amount which he is unable
to collect,

he is entitled to reccive a credit for the amount of tax paid on account of that uncollected amount, The credit may be used
against the amount of tax that the taxpayer is subsequently required to pay pursuant to this chapter.

2. If the Internal Revenue Service disallows a deduction described in paragraph {b) of subsection 1 and the taxpayer claimed
a credit on a return for a previous reporting period pursuant to subsection 1, the taxpayer shall include the amount of that
credit in the amount of taxes reported pursnant to thig chapter in the first return filed with the Board or the Department after
the deduction is disallowed.

3. If a taxpayer collects all or part of an admission charge or charges for food, refreshments and merchandise for which he
claimed a credit on a return for a previous reporting peried pursuant to subsection 2, he shall include:

{a) The amount collected in the charges reported pursuant to paragraph (a} of subsection 1; and
(b) The tax payable on the amount collected in the amount of taxes reported,
in the first return filed with the Board or the Department after that collection.

4. Except as otherwise provided in subsection 5, upen determining that a taxpayer has filed a return which contains one or
more violations of the provisions of this section, the Board or the Department shall:

(a) For the first return of any taxpayer that contains one or more violations, issue a letter of warning to the taxpayer which
provides an explanation of the violation or violations contained in the return.Green numbers along left margin indicate
location on the printed bill {e.g., 5-15 indicates page 5, line 15).

(b) For the first or second return, other than a return described in paragraph (a), in any calendar year which contains one or
more violations, assess a penaity equal to the amount of the tax which was not reported.
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(c) For the third and each subsequent return in any calendar year which contains one or more violations, assess a penalty of
three times the amount of the tax which was not reported.

5. For the purposes of subsection 4, if the first violation of this section by any taxpayer was determined by the Board or the
Department through an audit which covered more than one refurn of the taxpayer, the Board or the Department shall treat all
returns which were determined through the same audit to contain a violation or violations in the manner provided in
paragraph (a) of subsection 4.

[FN1] See Historical and Statutory Notes below for effective date information.

Overpayments and Refunds

368A.250. Certification of excess amoupt collected; credit and refund

If the Department determines that any tax, penalty or interest it is required to collect has been paid morc than once or has
been erroneously ar illegally collected or cornputed, the Department shall set forth that fact in its records and shaH certify to
the State Board of Examiners the amount collected in excess of the amount legally due and the person from whom it was
collected or by whom it was paid. If approved by the State Board of Examiners, the excess amount collected or paid must be
credited on any amounts then due from the person under this chapter, and the balance refunded to the person or his successors
in interest. :

[FN1] See Historical and Statutory Notes below for effective date information.

3 26 imitations on vlaims for refund or credil; form and contents of claim: {ailure to_[ile_claim_constitutes

waiver: serviee of notice of rejection of elaim

1. Except as otherwise provided in NRS 360.235 and 360,395:

(a) No refund may be allowed unless a claim for it is filed with:
(1) The Board, if the taxpayer is a licensed gaming establishment; or
(2) The Department, if the taxpayer is not a licensed gaming establishment.

A claim must be filed within 3 years after the last day of the month following the reporting period for which the overpayment
was made.

{b) No credit may be allowed after the expiration of the period specified for filing clatms for refund unless a claim for credit
is filed with the Board or the Department within that period.

2. Each claim must be in writing and must state the specific grounds upon which the claim is founded.

3. Failure to file a claim within the time prescribed in this chapter constitutes a waiver of any demand against the State on
account of overpayment.

4. Within 30 days after rejecting any claim in whole or in part, the Board or the Department shall serve notice of its action on
the claimant in the manner prescribed for service of notice of a deficiency determination.
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[FN1] See Historical and Statutory Notes below for effective date information.

368A.270. Interest on overpaviments; disallowance of inlerest

1. Except as otherwise provided in this section and NRS 360.320, interest must be paid upon any overpayment of any amount
of the tax imposed by this chapter in accordance with the provisions of NRS 368A.140.

2. If the overpayment is paid to the Department, the interest must be paid:

{a) In the case of a refund, to the last day of the calendar month following the date upon which the person inaking the
overpayment, if he has not already filed a claim, is notified by the Department that a claim may be filed or the date vpon
which the claim is certified to the State Board of Examiners, whichever is carlier.

{b) In the case of a credit, to the same date as that to which interest is computed on the tax or amount against which the credit
is applied.

3. If the Board or the Department determines that any overpayment has been made intentionally or by reason of carelessness,
the Board or the Department shall not allow any interest on the overpayment.

{FN1] See Historical and Statutory Notes below for effective date information.

368A.280. Injunciion ur other process fo prevent collection of tax prehibited: filing of claim iy condition precedent fo
mainfaining action for refund

1. No injunction, writ of mandate or other legal or equitable process may issue in any suit, action or proceeding in any court

against this state or against any officer of the State to prevent or enjoin the cotlection under this chapter of the tax imposed by
this chapter or any amount of tax, penalty or interest required to be collected.

2. No suit or proceeding may be maintained in any court for the recovery of any amount alleged to have been erronedusly or
illegally determined or coliected unless a claim for refund or credit has been filed.

[FN1} See Historical and Statutory Notes below for effective date information.

368A 290, Action for refund: Period for commencement; venue; waiver

1. Within 90 days afier a final decision upon a claim filed pursaant to this chapter is rendered by:
(a) The Commission, the claimant may bring an action against the Board on the grounds set forth in the claim.

(b) The Nevada Tax Commission, the claimant may bring an action against the Department on the grounds set forth in the
claim.

2. An action brought pursuant to subsection 1 must be brought in a court of competent jurisdiction in Carson City, the county
of this State where the claimant resides or maintains his principal place of business or a county in which any relevant
proceedings were conducted by the Board or the Department, for the recovery of the whole or any part of the amount with
respect to which the ¢laim has been disallowed.

3. Failure to bring an action within the time specified constitutes a waiver of any demand against the State on account of
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alleged overpayments.
[FN1] See Historical and Statutory Notes below for effective date information.

A68A.300. Riehts of claimant u
judgment for claimant

n fajflore oard_or_Department to mail nefice of action on claim: allocation of

1. If the Board fails to mail notice of action on a claim within 6 months after the claim is filed, the claimant may consider the
claim disallowed and file an appeal with the Commission within 30 days after the fast day of the 6- month period.

2. If the Department fails to mail notice of action on a claim within 6 months after the claim is filed, the claimant may
consider the claim disallowed and file an appeal with the Nevada Tax Commission within 30 days after the last day of the
6-month period.

3. ¥ the claimant is aggrieved by the decision of:

(a) The Commission rendered on appeal, the claimant may, within 90 days after the decision is rendered, bring an action
against the Board on the grounds set forth in the claim for the recovery of the whole or any part of the amount claimed as an
overpaymert.

{b) The Nevada Tax Commission rendered on appeal, the claimant may, within 90 days after the decision is rendered, bring
an action against the Department on the grounds set forth in the claim for the recovery of the whole or any part of the amount
claimed as an overpayment.

4. If judgment is rendered for the plaintiff, the amount of the judgment must first be credited towards any tax due from the
plaintiff.

5. The balance of the judgment must be refunded to the plamtiff.
[FN1] See Historical and Statutory Notes below for effective date information.

368A.310. AHowance of interest in judgment for amount Megally collected

In any judgment, interest must be allowed at the rate of 6 percent per annum upon the amount found to have been illegally
collected from the date of payment of the amount to the datc of allowance of credit on account of the judgment, or to a date
preceding the date of the refund warrant by not more than 30 days. The date must be determined by the Board or the
Department.

{FN1] See Historical and Statutory Notes below for effective date information.

368A.320. Standing o recover

A judgment may not be rendered in favor of the plaintiff in any action brought against the Board or the Department to
recover any amount paid when the action is brought by ot in the name of an assignee of the person paying the amount or by
any person other than the person who paid the amount.

[FN1} See Historical and Statutory Notes below for effective date information.

© 2006 Thomson/West. No Claim to Orig. U.S. Govt. Works.

Appellants' Appendix Page 135




Page 15

1. The Board or the Department may recover a refund or any part thereof which is erronecusly made and any credit or part
thereof which s erroneously allowed in an action brought in a court of competent jurisdiction in Carson City or Clark County
in the name of the State of Nevada.

2. The action must be tried in Carson City or Clark County unless the court, with the consent of the Attorney General, orders
a change of place of trial.

1. The Attorney General shall prosecute the action, and the provisions of NRS, the Nevada Rules of Civil Procedure and the
Nevada Rules of Appellate Procedure relating to service of summons, pleadings, proofs, trials and appeals are applicable to
the proceedings.

[FN1] See Historical and Stattory Notes below for effective date information.

3684340, Cancellation of illepal defermination

t. If any amount in excess of $25 has been illegally determined, either by the person filing the return or by the Board or the
Department, the Board or the Department shall certify this fact to the State Board of Examiners, and the latter shall authorize
the cancellation of the amount upon the records of the Board or the Department,

2, Tf an amount not excceding 325 has been illegally determined, either by the person filing a retusn or by the Board or the
Depariment, the Board or the Department, without certifying this fact to the State Board of Examiners, shall avthorize the
cancellation of the amount upon the records of the Board or the Department.

[FN1] See Historical and Statutory Notes below for effective date information.

Miscellaneous Provisions

368A.350). Prohibited acts; penalfy

1. A persen shall not:

(a) Make, cause to be made or permit to be made any false or fraudulent return or declaration or false statement in any report
or declaration, with intent to defraud the State or to evade payment of the tax or any part of the tax imposed by this chapter.

(b) Make, cause to be made or permit to be made any false entry in books, records or accounts with intent to defraud the State
or to evade the payment of the tax or any part of the tax imposed by this chapter.

(c) Keep, cause to be kept or permit to be kept more than one set of books, records or accounts with intent to defraud the
State or to evade the payment of the tax or any pant of the 1ax imposed by this chapter.

2. Any person who violates the provisions of subsection 1 is guilty of a gross misdemeanor.

[FN1] See Historical and Statutory Notes below for effective date information.
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Any licensed gaming establishment liable for the payment of the tax imposed by NRS 368A.200 who willfully fails to report
pay or truthfully account for the tax is subject to the revocation of his gaming license by the Commission.

>

[FN1] See Historical and Statutory Notes below for effective date information.

'State are cumulative

The remedies of the State provided for in this chapter are cumulative, and no action taken by the Commission, the Board, the
Department or the Attorney General constitutes an election by the State to pursue any remedy to the exclusion of any other
remedy for which provision is made in this chapter.

[FN1] See Historical and Statutory Notes below for effective date information.

Current through the 2005 73rd Regular Session and the 22nd Special Session of the Nevada Legislatyre
END OF DOCUMENT
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Case Type:
Subtype:
Date Filed:
Location:
Conversion Case Number:
Supreme Court No.:

Other Civil Filing
Other Civil Matters
12/19/2006
Department 11
A533273

60037

PARTY INFORMATION

Defendant Jacobs, Michelle

Defendant Nevada Dept Of Taxation
Defendant Nevada State Board Of Examiners
Defendant Nevada Tax Commission

Doing Crazy Horse Too Gentlemen's Club

Business As

Doing
Business As

Deja Vu Showgirls

Doing Little Darlings
Business As
Doing Olympic Garden

Business As

Doing Scores

Business As

Doing
Business As

Doing Treasures

Business As

https://www.clarkcountycourts.us/Anonymous/CaseDetail.aspx?CaselD=6642579& Heari...

Spearmint Rhino Gentlemen's Club

Appellants' Appendix

Lead Attorneys

Blake A. Doerr
Retained
702-486-3416(W)

Blake A. Doerr
Retained
702-486-3416(W)

Blake A. Doerr
Retained
702-486-3416(W)

Blake A. Doerr
Retained
702-486-3416(W)

Retained
FHSRRGOTEEE

Page 140
11/30/2012



Page 2 of 2

Plaintiff D | Food And Beverage Of Las Vegas William H. Brown
LLC Retained

702-474-4222(W)

Plaintiff D Westwood Inc William H. Brown
Retained

702-474-4222(W)

Plaintiff Deja Vu Showgirls Of Las Vegas LLC William H. Brown
Retained

702-474-4222(W)

Plaintiff K-Kel Inc William H. Brown
Retained

702-474-4222(W)

Plaintiff Little Darlings Of Las Vegas LLC William H. Brown
Retained

702-474-4222(W)

Plaintiff Olympus Garden Inc William H. Brown
Retained

702-474-4222(W)

Plaintiff Power Company Inc William H. Brown
Retained

702-474-4222(W)

Plaintiff Shac LLC Doing Business William H. Brown
As Sapphire Retained

702-474-4222(W)

EVENTS & ORDERS OF THE COURT
02/12/2009 [ All Pending Motions (3:00 AM) (Judicial Officer Togliatti, Jennifer)

https://www.clarkcountycourts.us/Anonymous/CaseDetail.aspx?CaselD=6642579& Heari...

ALL PENDING MOTIONS 2/12/09 Relief Clerk: Carole D'Aloia Heard By: Jennifer Togliatti

Minutes
02/12/2009 3:00 AM

- NEVADA DEPARTMENT OF TAXATION, NEVADA TAX
COMMISSION, NEVADA STATE BOARD OF
EXAMINERS, AND MICHELLE JACOBS IN HER
OFFICIAL CAPACITY ONLY MOTION FOR SUMMARY
JUDGMENT...NEVADA DEPARTMENT OF TAXATION,
NEVADA TAX COMMISSION, NEVADA STATE BOARD
OF EXAMINERS, AND MICHELLE JACOBS IN HER
OFFICIAL CAPACITY ONLY MOTION TO DISMISS
COURT ORDERS, matter CONTINUED to 2/26/09
Chamber Calendar. CLERK'S NOTE: COPY OF THIS
MINUTE ORDER PLACED IN THE ATTORNEY FILES
OF DAVID J. POPE, SR. DEPUTY ATTORNEY
GENERAL, DIANA L. SULLIVAN, ESQ. (GHANEM &
SULLIVAN), AND BRADLEY J. SHAFER, ESQ. (SHAFER
& ASSOCIATES, P.C.) THIS DATE. cd

Return to Register of Actions
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JENNIFER P. TOGLIATTI
DISTRICT JUDGE
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DEPARTMENT NINE
LAS VEGAS, NEVADA 89155 l

—

® ORGINAL @
0123 DISTRICT COURT F ILED !

CLARK COUNTY, NEVADA h d J1s " %

r'e

DEJA VU SHOWGIRLS, ) ~ _
etal, ) CLERN oF THe :m’
) .
)
Plaintiff/s, ) CASE NO.:  AS533273
vS. ) DEPT NO.: IX
)
NEVADA DEPARTMENT., )
OF TAXATION, et al., )
Defendant/s. )

ORDER SETTING CIVIL JURY TRIAL
IT IS HEREBY ORDERED THAT:

A. The above-entitled case is set to be tried by jury on a FIVE-week stack to
begin, MONDAY AUGUST 3, 2009 at 10:30 AM.

B. A Pre-Trial Conference with the designated attorney and/or parties in proper
person will be held ONLY UPON REQUEST.
C. A calendar call will be held on JULY 23, 2009 at 9:15 AM.

Parties must have the following ready for trial:

(1) All exhibits marked by counsel for identification purposes;

(2) Typed exhibit lists with all stipulated exhibits marked as admitted,
(3) Original depositions;

€y A list of equipment needed for trial; and

(5) Courtesy copies of legal briefs on trial issues.

D. Pre-Trial Memorandums must be filed by JULY 24, 2009

with courtesy copy delivered to Dept. IX. All parties, (Attorneys and parties in proper person)
MUST comply with ALL. REQUIREMENTS of EDCR 2.67.

E. All discovery deadlines, deadlines for filing dispositive motions and motion to
amend the pleadings or add parties are controlled by the previously issued Scheduling Order.

F. All other pre-trial motions, including motions in Limine, must be in writing
and set for hearing no later than JULY 21, 2009.

G. Any pre-trial motion MUST be filed by 5:00 PM on JUNE 29, 2009,
Appellants' Appendix Page 142




1 ..
Oppositions are to be filed by 5:00 PM JULY 8, 2009; Replies thereto are to be filed by 5:00
2 PM JULY 14, 2009. Orders shortening time will not be signed except in extreme
3 emergencies. (Request for trial continuance is not an emergency.)
4 H. Failure of the designated trial attorney or any party appearing in proper
51| person to appear for any court appearances or to comply with this Order shall result in
6|l any of the following: (1) dismissal of the action; (2) default judgment; (3) monetary
7 sanctions; (4) vacation of trial date; and/or any other appropriate remedy or sanction.
8 Counsel is required to advise the Court immediately when the case settles or is
otherwise resolved prior to trial. A stipulation which terminates a case by dismissal must
9 also indicate whether a Scheduling Order has been filed and, if a trial date has been set,
10 the date of that trial. A copy should be given to Chambers.
11 DATED: this ql‘)‘”\ day of February, 2009
12
13 ﬂ ./ e
14 #\73
JENNIFER P. TOGICATTI
15 DISTRICT JUDGE
16 CERTIFICATE OF MAILING
17}| 1 hereby certify that on date filed, I mailed to the following proper persons or placed a copy of this Order in the
18 attorneys’ folder(s) in the Clerk=s Office of the following:
William Brown, Esq. - SULLIVAN BROWN AND Bradley J. Shafer, Esq. - SHAFER
I19(} & ASSOCIATES
20
David J. Pope, Esq. - SR. DEPUTY ATTORNEY GENERAL
21
; ove X,
93 /Q/L»o_,
ROSE NAJERA ~
24 Judicial Executive Assistant
25
26
97 A533273
28
JENNIFER P. TOGLIATTI
DISTRICT JUDGE Appellants' Appendix Page 143
DEPARTMENT NINE
LAS VEGAS, NEVADA 89155
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JENNIFER P. TOGLIATT!
DISTRICT JUDGE

DEPARTMENT NINE

LAS VEGAS, NEVADA 89155

ORGINAL @

CiL D

0063
{093 #aq 17
M D3
DISTRICT COURT =322
CLARK COUNTY,NEVADA ¢~ . ..
Cnrt g2 .
DEJA VU SHOWGIRLS, ) CLERX OF ryp COURT
etal., )
)
)
Plaintiff/s, ) CASENO.: A533273
-vs.- ) DEPTNO.: IX
)
NEVADA DEPARTMENT OF )
TAXATION, et al., )
)
Defendant/s. )

AMENDED ORDER SETTING NON-JURY CIVIL TRIAL
IT IS HEREBY ORDERED THAT:

A. The above-entitled case is set to be tried on a FIVE-week stack to begin,
MONDAY, AUGUST 3, 2009 at 10:30 AM.
B. A Pre-Trial Conference with the designated attorney and/or parties in proper

person will be held ONLY UPON REQUEST.
C. A calendar call will be held on JULY 23, 2009 at 9:15 AM.

Parties must have the following ready for trial:

(1)  All exhibits marked by counsel for identification purposes;

(2)  Typed exhibit lists with all stipulated exhibits marked as admitted;
(3)  Original depositions;

(4) A list of equipment needed for trial; and

(5) Courtesy copies of legal briefs on trial issues.

D. Pre-Trial Memorandums must be filed by JULY 24, 2009

with courtesy copy delivered to Dept. IX. All parties, (Attorneys and parties in proper person)
MUST comply with ALL REQUIREMENTS of EDCR 2.67.

E. All discovery deadlines, deadlines for filing dispositive motions and motion to

amend the pleadings or add parties are controlled by the previously issued Scheduling Order.

Appellants' Appendix Page 144
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1 F. All other pre-trial motions, including motions in Limine, must be in writing
2 and set for hearing no later than JULY 21, 2009.
3 G. Any pre-trial motion MUST be filed by 5:00 PM on JUNE 29, 2009,
41| Oppositions are to be filed by 5:00 PM JULY 8, 2009; Replies thereto are to be filed by 5:00
5|1 PM JULY 14, 2009. Orders shortening time will not be signed except in extreme
6|l emer encies. (Request for trial continuance is not an emergency.)
’ H. Failure of the designated trial attorney or any party appearing in proper
8 person to appear for any court appearances or to comply with this Order shall result in
any of the following: (1) dismissal of the action; (2) default judgment; (3) monetary
9 sanctions; (4) vacation of trial date; and/or any other appropriate remedy or sanction.
10 Counsel is required to advise the Court immediately when the case settles or is
11| otherwise resolved prior to trial. A stipulation which terminates a case by dismissal must
12|| also indicate whether a Scheduling Order has been filed and, if a trial date has been set,
13|| the date of that trial. A copy should be given to Chambers.
1 DATED: this{ | *H_of March, 2009
15
16 W
17 JENNIFER P. TOSLIATTI
18 DISTRICT JUDGE
I hereby certify that on date filed, I mailed to the following proper persons or placed a copy of this Order in the
19|] attorneys’ folder(s) in the Clerk=s Office of the following:
20|| Wwilliam Brown, Esq. - SULLIVAN BROWN
And Bradley J. Shafer, Esq. - SHAFER & Associates (Michigan co-counsel)
21
99|| David J. Pope, Esq. - SR. DEPUTY ATTORNEY GENERAL
23
24
> 7€Q<\L Lk
96 M
ROSE NAJERA
27 Judicial Executive ASSI
og|| AS33273
JENNIFER P. TOGLIATTI _
‘ DISTRICT JUDGE Appellants' Appendix Page 145
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Date Filed:
Location:
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Other Civil Filing
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Department 11
A533273

60037

PARTY INFORMATION

Defendant Jacobs, Michelle

Defendant Nevada Dept Of Taxation
Defendant Nevada State Board Of Examiners
Defendant Nevada Tax Commission

Doing Crazy Horse Too Gentlemen's Club

Business As

Doing
Business As

Deja Vu Showgirls

Doing Little Darlings
Business As
Doing Olympic Garden

Business As

Doing Scores

Business As

Doing
Business As

Doing Treasures

Business As

https://www.clarkcountycourts.us/Anonymous/CaseDetail.aspx?CaselD=6642579& Heari...

Spearmint Rhino Gentlemen's Club

Appellants' Appendix

Lead Attorneys

Blake A. Doerr
Retained
702-486-3416(W)

Blake A. Doerr
Retained
702-486-3416(W)

Blake A. Doerr
Retained
702-486-3416(W)

Blake A. Doerr
Retained
702-486-3416(W)

Retained
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Plaintiff D | Food And Beverage Of Las Vegas William H. Brown
LLC Retained
702-474-4222(W)

Plaintiff D Westwood Inc William H. Brown
Retained
702-474-4222(W)

Plaintiff Deja Vu Showgirls Of Las Vegas LLC William H. Brown
Retained
702-474-4222(W)

Plaintiff K-Kel Inc William H. Brown
Retained
702-474-4222(W)

Plaintiff Little Darlings Of Las Vegas LLC William H. Brown
Retained
702-474-4222(W)

Plaintiff Olympus Garden Inc William H. Brown
Retained
702-474-4222(W)

Plaintiff Power Company Inc William H. Brown
Retained
702-474-4222(W)

Plaintiff Shac LLC Doing Business William H. Brown
As Sapphire Retained
702-474-4222(W)

EVENTS & ORDERS OF THE COURT
04/02/2009 [ Motion (3:00 AM) (Judicial Officer Togliatti, Jennifer)
PLTF'S MTN FOR LEAVE TO AMEND COMPLAINT/16 Relief Clerk: Maria Garibay/mg Heard By: Jennifer Togliatti

Minutes
04/02/2009 3:00 AM
- There being no opposition, and good cause shown,
COURT ORDERED, Motion GRANTED. CLERK'S NOTE:
A copy of this minute order to be placed in the attorney
folder(s) of William Brown (Sullivan B), Blake Doerr (Dep
Atty Gen), Dominic Gentile (Gordon & S, Ltd) and David
Pope (Sr Dep Atty Gen).

Return to Regqister of Actions
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Defendant Jacobs, Michelle

Defendant Nevada Dept Of Taxation
Defendant Nevada State Board Of Examiners
Defendant Nevada Tax Commission

Doing Crazy Horse Too Gentlemen's Club
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Doing
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Appellants' Appendix

Lead Attorneys

Blake A. Doerr
Retained
702-486-3416(W)

Blake A. Doerr
Retained
702-486-3416(W)

Blake A. Doerr
Retained
702-486-3416(W)

Blake A. Doerr
Retained
702-486-3416(W)

Retained
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Plaintiff D | Food And Beverage Of Las Vegas William H. Brown
LLC Retained
702-474-4222(W)

Plaintiff D Westwood Inc William H. Brown
Retained
702-474-4222(W)

Plaintiff Deja Vu Showgirls Of Las Vegas LLC William H. Brown
Retained
702-474-4222(W)

Plaintiff K-Kel Inc William H. Brown
Retained
702-474-4222(W)

Plaintiff Little Darlings Of Las Vegas LLC William H. Brown
Retained
702-474-4222(W)

Plaintiff Olympus Garden Inc William H. Brown
Retained
702-474-4222(W)

Plaintiff Power Company Inc William H. Brown
Retained
702-474-4222(W)

Plaintiff Shac LLC Doing Business William H. Brown
As Sapphire Retained
702-474-4222(W)

EVENTS & ORDERS OF THE COURT
04/16/2009 [ All Pending Motions (3:00 AM) (Judicial Officer Togliatti, Jennifer)
ALL PENDING MOTIONS 04/16/09 Court Clerk: Alan Paul Castle Heard By: Jennifer Togliatti

Minutes
04/16/2009 3:00 AM

- STATUS CHECK: DECISION - NEVADA DEPARTMENT
OF TAXATION, NEVADA TAX COMMISSION, NEVADA
STATE BOARD OF EXAMINERS, AND MICHELLE
JACOBS, IN HER OFFICIAL CAPACITY ONLY MOTION
FOR SUMMARY JUDGMENT...STATUS CHECK:
DECISION - NEVADA DEPARTMENT OF TAXATION,
NEVADA TAX COMMISSION, NEVADA STATE BOARD
OF EXAMINERS, AND MICHELLE JACOBS' IN HER
OFFICIAL CAPACITY ONLY MOTION TO DISMISS
COURT ORDERED, CONTINUED for further
consideration. ...CONTINUED TO: 05/14/09 (CHAMBER)
STATUS CHECK: DECISION - NEVADA DEPARTMENT
OF TAXATION, NEVADA TAX COMMISSION, NEVADA
STATE BOARD OF EXAMINERS, AND MICHELLE
JACOBS, IN HER OFFICIAL CAPACITY ONLY MOTION
FOR SUMMARY JUDGMENT...STATUS CHECK:
DECISION - NEVADA DEPARTMENT OF TAXATION,
NEVADA TAX COMMISSION, NEVADA STATE BOARD
OF EXAMINERS, AND MICHELLE JACOBS' IN HER
OFFICIAL CAPACITY ONLY MOTION TO DISMISS

Return to Register of Actions
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WILLIAM H. BROWN, ESQ. FILED
Nevada Bar No.: 7623

SULLIVAN BROWN y o
332 S. Jones Boulevard v 114 o0 Pi "9

Las Vegas, Nevada 89107

Telephone: (702) 471-0112 6/ f .
Facsimile: (702) 567-0116 CLERK OF m??o?s?/
WBrown@SullivanBrown.com
Counsel for Plaintiffs

BRADLEY J. SHAFER, ESQ.
Michigan State Bar P36604
SHAFER & ASSOCIATES, P.C.
3800 Capital City Boulevard, Suite 2
Lansing, Michigan 48906
Telephone: (517) 886-6560
Facsimile: (517) 886-6565
Co-Counsel for Plaintiffs

Admitted Pro Hac Vice

DISTRICT COURT
CLARK COUNTY, NEVADA

DEJA VU SHOWGIRLS OF LAS VEGAS,
LLC, d/b/a Déja Vu Showgirls, LITTLE
DARLINGS OF LAS VEGAS, LLC, d/b/a
Little Darlings, K-KEL, INC., d/b/a
Spearmint Rhino Gentlemen's Club,
OLYMPUS GARDEN, INC., d/b/a Olympic
Garden, SHAC, LLC, d/b/a Sapphire, THE
POWER COMPANY, INC., d/b/a Crazy
Horse Too Gentlemen’s Club, D.
WESTWOOD, INC., d/b/a Treasures, and
D.I. FOOD & BEVERAGE OF LAS
VEGAS, LLC, d/b/a Scores

Case No. A533273
Dept. No. IX

ORDER GRANTING PLAINTIFFS’
MOTION FOR LEAVE TO AMEND
COMPLAINT

06A533273
103640

[T

Plaintiffs,
Vs,

NEVADA DEPARTMENT OF TAXATION
NEVADA TAX COMMISSION, NEVADA
RECEIVED
MAY 11 2009
CLEPYX Of 11z GOURT

N St vt vt e St vt St vt mut vmgrt s vt vt vt vt gt v gt
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STATE BOARD OF EXAMINERS, and
MICHELLE JACOBS, in her official
capacity only,

Defendants.

ORDER GRANTING PLAINTIFFS’ MOTION FOR LEAVE TO AMEND COMPLAINT

Plaintiffs’ Motion for Leave to Amend Complaint having come on for hearing in the above

entitled Court, on the 2" day of April, 2009, in Chambers, in Department [X, no parties in attendance,

the Court having read and considered the papers and pleadings on file herein, and good cause appearing
therefore, the Court finds, concludes, and hereby orders as follows:
IT IS THEREFORE ORDERED, ADJUDGED, AND DECREED there being no opposition, and

good cause shown, Plaintiffs’ Motion for Leave to Amend Complaint is hereby GRANTED.

DATED thism quApEi'}:éOOQ
IT IS SO ORDERED.

E%STRIE % CO;RT JUDGE

Tol JEUNIFER P. TOBLIATT) @

Respectfully submitted:

SULLIV BROWN

. Wm e

WILLIAM H. BROWN, ESQ (7623)
332 S. Jones Ave.

LV, NV 89107

Tel: 471.0112

Fax: 567.0116

Counsel for Plaintiffs

Appellants' Appendix
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Lead Attorneys

Blake A. Doerr
Retained
702-486-3416(W)

Blake A. Doerr
Retained
702-486-3416(W)

Blake A. Doerr
Retained
702-486-3416(W)

Blake A. Doerr
Retained
702-486-3416(W)

Retained
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Plaintiff D | Food And Beverage Of Las Vegas William H. Brown
LLC Retained

702-474-4222(W)

Plaintiff D Westwood Inc William H. Brown
Retained

702-474-4222(W)

Plaintiff Deja Vu Showgirls Of Las Vegas LLC William H. Brown
Retained

702-474-4222(W)

Plaintiff K-Kel Inc William H. Brown
Retained

702-474-4222(W)

Plaintiff Little Darlings Of Las Vegas LLC William H. Brown
Retained

702-474-4222(W)

Plaintiff Olympus Garden Inc William H. Brown
Retained

702-474-4222(W)

Plaintiff Power Company Inc William H. Brown
Retained

702-474-4222(W)

Plaintiff Shac LLC Doing Business William H. Brown
As Sapphire Retained

702-474-4222(W)

EVENTS & ORDERS OF THE COURT
06/17/2009 [ Discovery Conference (9:00 AM) (Judicial Officer Bulla, Bonnie)

Minutes
06/17/2009 9:00 AM
- Counsel agreed Complaint was properly Amended.
COMMISSIONER RECOMMENDED, 8/3/09 trial date
VACATED; discovery cutoff is EXTENDED to 9/30/09;
adding parties, amended pleadings, and initial expert
disclosures are CLOSED; rebuttal expert disclosures DUE
7/30/09; dispositive motions TO BE FILED BY 10/29/09.
Amended Scheduling Order will issue.

Parties Present
Return to Register of Actions

Appellants' Appendix
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JUL 2 0 2009

RECEIVED

DISCOYERY

COMMISSIONER

EIGHTH JUDICIAL
DISTRICT COURT

DRIGINAL FILER

DSO
! _
Jue 2010 28 Al '09
DISTRICT COURT 2 e
Ty
CLARK COUNTY, NEVADA “‘;;:"_,?f: S
DEJA VU SHOWGIRLS OF LAS VEGAS,
LLC, d/b/a Deja vu Showgirls,
LITTLE DARLINGS OF LAS VEGAS, LLC
d/b/a Little Darlings, K-KEL,
INC., d/b/a Spearmint Rhino
Gentlemen’s Club, OLYMPUS GARDEN, CASE NO. A533273

INC., d/b/a Olympic Garden, SHAC,
LLC, d/b/a Sapphire, THE POWER
COMPANY, INC., d/b/a Crazy Horse
Too Gentlemen’s Club, D. WESTWOOD,
INC., d/b/a Treasures, and D.I.
FOOD & BEVERAGE OF LAS VEGAS, LLC,
d/b/a Scores,

DEPT NO. IX

—_—

” 06533273

[

Plaintiffs,
v,

NEVADA DEPARTMENT OF TAXATION,
NEVADA TAX COMMISSION, NEVADA
STATE BOARD OF EXAMINERS, and
MICHELLE JACOBS, in her official
capacity only,

Defendants.

AMENDED SCHEDULING ORDER
{Discovery/Dispositive Motions/Motions to Amend or Add Parties)

NATURE OF ACTION: Declaratory relief

TIME REQUIRED FOR TRIAL: 4 days

Counsel for Plaintiffs:

William H. Brown, Esq., Sullivan Brown

Counsel for Defendants:
Blake A. Dcerr, Esqg., Sr. Deputy Attorney General

Counsel representing all parties have been heard and

after consideration by the Discovery Commissioner,

Appellants' Appendix Page 154
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DISCOVERY

CONMMISSIONER

EMGHTH JUDICIAL
DISTRICT COURT

IT IS HEREBY ORDERED:

1. all parties shall complete discovery on or before
9/30/09.
2. all parties shall file motions to amend pleadings or

add parties on or before - closed.

3. all parties shall make initial expert disclosures
pursuant to N.R.C.P. 16.1{a) (2} on or before - closed.

4. all parties shall make rebuttal expert disclosures
pursuant to N.R.C.P. 16.1{a) (2) on or before 7/30/09.

5. all parties shall file dispositive motions on or
before 10/29/09.

Certain dates from your case conference report(s) may have
been changed to bring them into compliance with N.R.C.P. 16.1.

Within 60 days from the date of this Scheduling Order, the
Court shall notify counsel for the parties as to the date of
trial, as well as any further pretrial requirements in addition
to those set forth above.

Unless otherwise directed by the court, all pretrial
disclosures pursuant to N.R.C.P. 16.1(a) (3) must be made at
least 30 days before trial.

Motions for extensions of discovery shall Be made to the
Discovery Commissioner in strict accordance with E.D.C.R. 2.35.
Discovery is completed on the day responses are due or the day

a deposgsition begins.

Appellants' Appendix Page 155
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DISCOVERY

COMMISSIONER

EIGHTH JUDICIAL
DISTRICT COURT

Unless otherwise ordered, all discovery disputes (except
disputes presented at a pre-trial conference or at trial) must
first be heard by the Discovery Commissioner.

Dated this /7 day of July, 2009.

[

DISCOVERY COMMISSIONER

CERTIFICATE OF SERVICE

I hereby certify that on the date filed, I placed a copy
of the foregoing AMENDED DISCOVERY SCHEDULING ORDER in the
folder(s) in the Clerk’s office or mailed as follows:

William H. Brown, Esq.

Blake A. Doerr, Esg. ﬁ///%/

COMMISSIONER PS5 Ipm;ﬁ
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11 0063 DISTRICT COURT {41 - )
2
CLARK COUNTY, NEVADA

3 1008 /UG -U A 830

4| DA VU SHOWGIRLS, ) P T

5| etal, ) Corco o T

) £ )
6 Plaintift/s, ) CASENOQ.: A533273
Vs, ) DEPTNO.. X _ B -
7 ) 06A533273
g|| NEVADA DEPARTMENT OF TAXATION ) 297815
etal, )

9 Defendant/s. )
10 AMENDED ORDER SETTING NON-JURY CIVIL TRIAL
11 IT IS HEREBY ORDERED THAT:

A. The above-entitled case 1s set to be tried on a FIVE-week stack to begin,

12 g
13 MONDAY, JANUARY 4, 2010 at 10:30 AM.
14 B. A Pre-Trial Conference with the designated attorney and/or parties in proper

person wiil be held ONLY UPON REQUEST.
C. A calendar call will be held on DECEMBER 17, 2009 at 9:15 AM.

Q
> o

Parties must have the following ready for trial:

Y
-}

(1) All exhibits marked by counsel for identification purposes,

[
Qo

(2) Typed exhibit lists with all stipulated exhibits marked as admitted;

Yok
)

(3) Original depositions;
(4)  Alist of equipment needed for trial; and

(5) Courtesy copies of legal briefs on trial issues.

Q3AI3034
S

600¢ 0 9NV

1HNOQ 3FH1 40 Y310

z; D. Pre-Trial Memorandums must be filed by DECEMBER 18, 2009
with courtesy copy delivered to Dept. IX. All parties, (Attorneys and parties in proper person)
23 MUST comply with ALL REQUIREMENTS of EDCR 2.67.
24 E. All discovery deadlines, deadlines for filing dispositive motions and motion to
25| amend the pleadings or add parties are controlled by the previously issued Scheduling Order.
26 F. All other pre-trial motions, including motions in Limine, must be in writing
2711 and set for hearing no later than DECEMBER 15, 2009.
28 G. Any pre-trial motion MUST be filed by 5:00 PM on NOVEMBER 24, 2009,
JENNIFER P. TOGUIATTE || Oppositions are to be filed by 5:00 PM DECEMBER 3, 2009; Replies thereto are to be filed
Nadthoanl Appellants' Appendix Page 157
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JENNIFER P. TOGLIATT
DISTRICT JUDGE

DEPARTMENT NINE
LAS VEGAS, NEVADA 89155

by 5:00 PM DECEMBER 8, 2009. Orders shortening time will not be signed except in

extreme emergencies. (Request for trial continuance is not an emergency.)

H. Failure of the designated trial attorney or any party appearing in proper
person to appear for any court appearances or to comply with this Order shall result in
any of the following: (1) dismissal of the action; (2) default judgment; (3) monetary
sanctions; (4) vacation of trial date; and/or any other appropriate remedy or sanction.

Counsel is required to advise the Court immediately when the case settles or is
otherwise resolved prior to trial. A stipulation which terminates a case by dismissal must
also indicate whether a Scheduling Order has been filed and, if a trial date has been set,
the date of that trial. A copy should be given to Chambers.

DATED: this 3O\ day of July, 2009.

JUNNIFYR P. TOGNATTI
DISTRICT JUDGE

CERTIFICATE OF MAILING

I hereby certify that on date filed, I mailed to the following proper persons or placed a copy of this Order in the

attorneys’ folder(s) in the Clerk’s Office of the following:

ROSE NAIJE
Judicial Executivé Assistant

William H. Brown, Esq. — SULLIVAN BROWN
Blake A. Doerr, Esq. — Sr. Deputy Attorney General

A5533273
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WILLIAM H. BROWN, ESQ.
Nevada Bar No.: 7623
SULLIVAN BROWN

330 S. Third St.. Ste. 860

Las Vegas, Nevada 89101
Telephone: (702) 366-9311
Facsimile: (702) 366-9371
WBrown@SullivanBrown.com
Counsel for Plaintiffs

BRADLEY J. SHAFER, ESQ.
Michigan State Bar P36604
SHAFER & ASSOCIATES, P.C.
3800 Capital City Boulevard, Suite 2
Lansing, Michigan 48906
Telephone: (517) 886-6560
Facsimile: (517) 886-6565
Co-Counsel for Plaintiffs

Admitted Pro Hac Vice

DISTRICT COURT

CLARK COUNTY, NEVADA

DEJA VU SHOWGIRLS OF LAS VEGAS,
LLC, d/b/a Déja Vu Showgirls, LITTLE
DARLINGS OF LAS VEGAS, LLC, d/b/a
Little Darlings, K-KEL, INC., d/b/a
Spearmint Rhino Gentlemen's Club,
OLYMPUS GARDEN, INC., d/b/a Olympic
Garden, SHAC, LLC, d/b/a Sapphire, THE
POWER COMPANY, INC.. d/b/a Crazy
Horse Too Gentlemen's Club. D.
WESTWOOD, INC., d/b/a Treasures, and
D.I. FOOD & BEVERAGE OF LAS
VEGAS. LLC, d/b/a Scores

PlaintifYs,

VS.

NEVADA DEPARTMENT OF TAXATION
NEVADA TAX COMMISSION, NEVADA

Appellants' Appendix
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)
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)
)
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Case No. A533273
Dept. No. [X

STIPULATION AND ORDER FOR
EXTENSION OF TIME TO COMPLETE
DISCOVERY AND TO CONTINUE
TRIAL (SECOND REQUEST)
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STATE BOARD OF EXAMINERS, and
MICHELLE JACORBS. in her official
capacity only,

Defendants.

STIPULATION AND ORDER FOR EXTENSION OF TIME TO COMPLETE
DISCOVERY AND TO CONTINUE TRIAL (SECOND REQUEST)

IT IS HEREBY STIPULATED and agreed by and between Plaintiff(s), DEJA VU

SHOWGIRLS OF LAS VEGAS. LLC, d/v/a Déja Vu Showgirls, LITTLE DARLINGS OF LAS
VEGAS, LLC d/dv/a Little Darlings, K-KEL, INC., d/b/a Spearmint Rhino Gentlemen's Club|
OLYMPUS GARDEN, INC., d/b/a Olympic Garden, SHAC, LLC, d/b/a Sapphire, THE POWER
COMPANY. INC., d/b/a Crazy Horse Too Gentlemen's Club, D. WESTWOOD. INC.. d/b/a Treasures,
and D.I. FOOD & BEVERAGE OF LAS VEGAS, LLC, d/b/a Scores (collectively referred to
hereinafter as “Plaintiffs”). and Defendants, NEVADA DEPARTMENT OF TAXATION, NEVADA]
TAX COMMISSION, NEVADA STATE BOARD OF EXAMINERS and MICHELLE JACOBS;
(collectively referred to hereinafter as “Defendants”) by and through their respective counsel of record,
pursuant to EDCR 2.35, that the following discovery, motion, and trial deadlines in the previously filed
Scheduling Order be extended as follows:
L.
DISCOVERY COMPLETED

The following discovery has been completed in this matter: Plaintiffs have served their Early
Case Conference Disclosure Statement pursuant to NRCP 16.1; Defendants have served their Early Case
Conference Disclosure Statement; a Joint Case Conference Report has been filed and served; Plaintiffs
have served their First Set of Interrogatories and Requests for Production of Documents; Defendants

have submitted Responses to First Set of Interrogatories and Responses to the Request for Production of

Documents: Plaintiffs have noticed the Depositions of the Defendants Witnesses.

U
(5]
"
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As Plaintiffs contend that Defendants’ discovery responses are incomplete, they are preparing a

motion to compel discovery.

IL

DISCOVERY TO BE COMPLETED

The parties will litigate Plaintiffs’ motion to compel discovery. The Plaintiffs will need to take

the depositions of the Defendants’ witnesses. The parties will continue in their efforts to identify and
obtain relevant and discoverable evidence and supplement their respective Early Case Conference
disclosures as appropriate. propound additional written discovery, retain Expert witnesses, retain rebuttal
expert witnesses, notice and conduct the depositions of the parties and/or their Person(s) Most
Knowledgeable, notice and conduct the depositions of the various witnesses who are believed to have
information discoverable under NRCP 26(b), and perform any additional discovery which may b
necessary to fully litigate this matter.

111

REASONS WHY DISCOVERY WAS NOT COMPLETE PRIOR TO THE
TIME LIMITS SET FORTH WITHIN THE DISCOVERY SCHEDULING ORDER

As of the filing of this Stipulation, the Discovery period has not closed. Plaintiffs did not receive
Defendants’ Responses to Interrogatories and Requests for Production of Documents until August 17.
2009. Plaintiffs contend that those responses and documents are incomplete, and the parties have been
attempting to resolve the discovery disputes on their own without resorting to filing motions.

Those attempts have been unsuccesstul, therefore Plaintiffs must now file a motion to compel
discovery. Plaintiffs contend that the requested responses and documents must be received and
reviewed before meaningful depositions can be taken.

Resolution of Plaintiffs’ motion to compel must be resolved by the Discovery Commissioner,
and possibly the Court should one party object to the Discovery Commissioner’s Report and

Recommendations, which could very well take ninety (90) days, which is past the current September 30,

2009. discovery deadline.
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PROPOSED SCHEDULE FOR COMPLETING ALL REMAINING DISCOVERY

The parties propose that the following dates, be utilized:

1. All Depositions to be conducted: February 1, 2010 through February 26, 2010

2. Close of discovery: February 26.2010

3. Final Date to File Dispositive Motions: March 26, 2010

V.
TRIAL DATE

The trial in this matter is currently set on a five (5) week stack beginning Monday, January 4,
2010. As such, the current trial date would need to be vacated in accordance with the aforementioned
proposed schedule for completing discovery and a new trial date would need to be set by the court.

The parties represent that this is the second request for an extension of the Scheduling Order

deadlines made by any party to this litigation and that this Stipulation ig entered into in good faith.

Dated : VL’ { L\F -U Clr Dated: ff /09
SULLIVAN /BROWN OFFICE OF THE ATTORNEY GENERAL
By: \/ /wdﬂ{/é( \2;4 By:W
William H. Brown, Esq. ' Blake A. Doerr
Nevada Bar No.: 7623 Nevada Bar No. 9001
332 South Jones Blvd. 555 E. Washington Avenue
Las Vegas, NV 89017 Ste. 3900
WBrown@SullivanBrown.com Las Vegas, NV 89135
(702) 471-0112 bdoerr@ag.nv.gov
(702) 567-0116 (702) 486-3095
Counsel for Plaintiffs (702) 486-3416

Counsel for Defendants

-1-
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ORDER FOR EXTENSION OF TIME TO COMPLETE DISCOVERY
AND TO CONTINUE TRIAL DATE
(SECOND REQUEST)

Upon the request of counsel for the parties herein for the extension of time to complete
Discovery and good cause appearing therefore:
[T IS HEREBY ORDERED the following discovery and motion deadlines in the above entitled
matter by extended as follows:
1. All Depositions to be conducted: February 1, 2010 through February 26, 2010
2. Close of discovery: February 26, 2010
3. Final Date to File Dispositive Motions: March 26, 2010

IT IS FURTHER ORDERED that the AMENDED ORDER SETTING NON-JURY CIVIL
TRIAL dated August 4, 2009. and the Monday, January 4. 2010 trial setting be vacated and continued

Not
pursuant to the foregoing deadlines. A Second Scheduling Order W1l/l‘be 1ssued i V) Mﬂf*w

DATED:,&,'Q}M IS 1007

DISCOVERY COMMISSIONER

Respectfully submitted by:
SULLIVAN BROWN

oy \‘ e Do

WILLIAM H. BROWN, ESQ.
Nevada Bar No.: 7623

330 S. Third St., Ste. 860

Las Vegas, Nevada 89101
Telephone: (702) 366-9311
Facsimile: (702) 366-9371
WBrown@SullivanBrown.com
Counsel for Plaintiffs
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Il WILLIAM H. BROWN, ESQ.
Nevada Bar No.: 7623

2 [ISULLIVAN BROWN

330 South Third Street, Ste. 860 %’;EE{. E{;M
3 || Las Vegas, NV 89101
Telephone: (702) 366-9311 SEP 30 2009

4 || Facsimile: (702)336-9371

s Counsel for Plaintiffs i ool

CLERK OF COURT

6 BRADLEY J. SHAFER,

Michigan Bar No. P36604*

7 || SHAFER & ASSOCIATES, P.C.
3800 Capital City Blvd., Suite #2

8 || Lansing, Michigan 48906-2110

9 Telephone: (517) 886-6566
Facsimile: (517) 886-6565

0 || Co-Counsel for Plaintiffs

*Admitted Pro Hac Vice

11

12 DISTRICT COURT

13 CLARK COUNTY, NEVADA
14

s DEJA VU SHOWGIRLS OF LAS VEGAS,
L.L.C., d/b/a Deja Vu Showgirls, LITTLE _

16 || DARLINGS OF LAS VEGAS, L.L.C., d/b/a gg;ﬂ;;;: et

' Little Darlings, K-KEL, INC., d/b/a Spearmin

17 ||Rhino  Gentlemen's ~ Club, ~ OLYMPUS| MOTION TO COMPEL

GARDEN, INC., d/b/a Olympic Garden| DISCOVERY OF DEFENDANTS

SHAC, L.L.C. d/b/a Sapphire, THE POWER i | A

19 ||COMPANY, INC.. dfbla Crazy Horse Too —prr ORE THE DISCOVERY

Gentlemen’s Club, D. WESTWOOD, INC.,

20 ||d/b/a  Treasures, and D.J. FOOD &

BEVERAGE OF LAS VEGAS, LLC, /b ~DateofHearing: 2009
Scores, Time of Hearing: :00 _.m.

Plaintiffs,

VS.

24

NEVADA DEPARTMENT OF TAXATION,
25 {INEVADA TAX COMMISSION, NEVADA
STATE BOARD OF EXAMINERS, and
26 || MICHELLE JACOBS, in her Official Capacity
27 Only,

28 Defendants.
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COME NOW Plaintiffs, by and through their attorneys of record, William H. Brown,
Esq. of the law firm of SULLIVAN BROWN, and Bradley J. Shafer, Esq. of the law firm of
SHAFER & ASSOCIATES, P.C., and pursuant to Rule 37(a)(2)(B) move this Honorable Court
for an order compelling Defendant Nevada Department of Taxation to answer interrogatories
previously propounded and produce documents previously demanded, and/or for expenses and
sanctions in having to file this instant motion. This motion is based upon the following points
and authorities, the affidavit of counsel herewith attached, and testimony and argument which
may be adduced at any hearing set in this matter.

NOTICE OF MOTION

TO: Nevada Department of Taxation, Nevada Tax Commission, Nevada State Board of
Examiners, and Michelle Jacobs, Defendants; and
TO:  Defendants® Attorney, David Pope

PLEASE TAKE NOTICE that Plaintiffs will bring their Motion to Compel Discover

| . \% PV (20
of Defendants before the Discovery Commissioner, on the of , 2009, at 060"

_.m., or as soon thereafter as counsel can be heard.
DATED this 30" day of September, 2009.

Respectfully submitted,

%Y:\ﬂéﬁ%ﬁt W

WILLIAM H. BROWN, ESQ.
Nevada Bar No.: 7623
SULLIVAN BROWN

330 South Third Street, Ste. 860
Las Vegas, NV 89101
Telephone: (702) 366-9311
Facsimile: (702) 336-9371
WBrown@SullivanBrown.com
Counsel for Plaintiffs

2
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BRADLEY J. SHAFER,
Michigan Bar No. P36604*
SHAFER & ASSOCIATES, P.C.
3800 Capital City Blvd., Suite #2
Lansing, Michigan 48906-2110
Co-Counsel for Plaintiffs
*Admitted Pro Hac Vice
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MEMORANDUM OF POINTS AND AUTHORITIES

I.
BACKGROUND

A. PLAINTIFFS’ LAWSUIT.

Plaintiffs operate commercial entertainment establishments in Las Vegas offering live
performance dance entertainment to the consenting adult public. Verified Complaint for
Declaratory and Injunctive Relief, Damages, and Attorney Fees and Costs (“Complaint™) at
1927-34. The entertainment presented by the Plaintiffs constitutes speech and expression, as
well as a form of assembly, protected by the First and Fourteenth Amendments to the United
States Constitution,' as well as by Art. I, §§ 9 and 10 of the Nevada Constitution.” Complaint
9 36.

On December 19, 2006, Plaintiffs sued Defendants, arguing the Live Entertainment Tax
(“LET” or the “tax”) as mandated by NRS Chapter 368A (“Chapter 368A™) is both illegal and

unconstitutional because it unconstitutionally taxes expression protected by the Nevada and

' Because the Federal Constitution represents the “floor” level of protections that can be
afforded under the State Constitution (see S.0.C., Inc. v. Mirage Casino-Hotel, 117 Nev. 403,

414, 23 P.3d 243 (2001)), the federal case law cited herein is applicable to Plaintiffs’ Nevada
constitutional challenges as well.

? Exotic dancing, in the form of clothed, “topless,” and even fully nude entertainment, falls
within the scope of the liberties, including the right to free expressive association, afforded by
the First Amendment. See, e.g., Barnes v. Glen Theatre, Inc., 501 U.S. 560, 565(1991) (nude
dancing receives protections under the Constitution); City of Erie v. Pap'’s A.M., 529 U.S. 277,
289 (2000) (same); Schad v. Borough of Mt. Ephraim, 452 U.S. 61, 65-66 (1981) (“Nor may an
entertainment program be prohibited solely because it displays the nude human figure.
‘[N]udity alone’ does not place otherwise protected material outside the mantle of the First
Amendment. . . . Furthermore, . . . nude dancing is not without its First Amendment protections
form official regulation”); and Deja Vu of Nashville, Inc. v. Metropolitan Government of
Nashville and Davidson County, 274 F.3d 377, 396 (6th Cir. 2001), citing Roberts v. United
States Jaycees, 468 U.S. 609, 622 (1984) (Court held that “the First Amendment protects the
entertainers and audience members’ right to free expressive association. They are certainly
engaged in a ‘collective effort on behalf of shared goals.’”).

4
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United States Constitution. In addition and alternatively, Plaintiffs argued they are specifically
exempted from paying the LET pursuant to the statutory exemptions and/or the exceptions in
NRS 368A.200(5)(a). Complaint 49 38-39, 53. Further, Plaintiffs argued, as the LET is
unconstitutional, Plaintiffs are not required to pay it and are also entitled to refunds for the
amounts paid to date.

Nevertheless, under threats of criminal prosecution and the imposition of fines and
other penalties against them, Plaintiffs have all, beginning at various times, paid the LET
mandated by Chapter 368A. Complaint 9 38.

Plaintiffs’ specific legal challenges to the LET are summarized below.

B. PLAINTIFFS’ SPECIFIC LEGAL CHALLENGES.

As a preliminary matter, it is unconstitutional to directly tax First Amendment protected

activities; as the Supreme Court has noted:

It 1s one thing to impose a tax on the income or property of a preacher, it is quite
another thing to exact a tax from him for the privilege of delivering a sermon.
The tax imposed [here] is a flat license tax, the payment of which is a condition
of the exercise of these constitutional privileges. The power to tax the exercise
of a privilege is the power to control or suppress its enjoyment.”

Murdock v. Commonwealth of Pennsylvania, 319 U.S. 105, 112 (1943) (emphasis and

clarification added).Stated somewhat differently:

A power to tax differentially, as opposed to a power to tax generally, gives a
government a powerful weapon against the taxpayer selected. When the State
imposes a generally applicable tax, there is little cause for concern. We need
not_fear that a_government will destroy a selected group of taxpayers by
burdensome_taxation if it must impose the same burden on the rest of its
constituency.

Further, differential treatment, unless justified by some special characteristic of
the press, suggests that the goal of the regulation is not unrelated to suppression
of expression, and such a goal is presumptively unconstitutional.

5
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Minneapolis Star and Tribune Co. v. Minnesota Commissioner of Revenue, 460 U.S.

575, 585 (1983) (emphasis added).

The reason for this is simple:

We note that the general applicability of any burdensome tax law helps to

ensure that it will be met with widespread opposition. When such a law

applies only to a single constituency, however, it is insulated from this

political constraint.

Leathers v. Medlock, 499 U.S. 439, 445 (1991) (emphasis added).

Generally, a tax may violate the First Amendment three ways: (1) by directly taxing
First Amendment freedoms; (2) by targeting a narrowly defined group of speakers; or (3) by
taxing speech based on content.

First, a direct tax specifically on First Amendment freedoms is unconstitutional.

Freedom of speech, freedom of the press, freedom of religion are available to

all, not merely to those who can pay their own way . . . . [IJt could hardly be
denied that a tax laid specifically on _the exercise of those freedoms would be
unconstitutional.

Murdock, 319 U.S. at 108, 111 (emphasis added).

Second, a tax that targets a narrowly defined group of speakers is unconstitutional ; as

set forth by the Supreme Court:

A tax is also suspect if it targets a small group of speakers.

* %k

The danger from a scheme that targets a small number of speakers is the danger
of censorship; a tax on a small number of speakers runs the risk of affecting
only a limited range of views. The risk is similar to that from a content-based
regulation: It will distort the market for ideas.

 Leathers, 499 U.S. at 447-448.
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Third, a content-based tax is unconstitutional. Leathers, 499 U.S at 447 (“Finally, for
reasons that are obvious, a tax will trigger heightened scrutiny under the First Amendment if it
discriminates on the basis of the content of taxpayer speech™).

Here, the LET violates the First Amendment for all three of these reasons” ; but the
information Plaintiffs requested from the Department via discovery focused on the second and
third reasons (i.e., targeting adult entertainment establishments; and being a content-based tax,
respectively).

1. The LET Is An Impermissible Content-Based Tax.

With respect to being an impermissible content-based tax, the LET is a direct tax upon
protected expression, and only upon one form of entertainment (applying only to that which is
“live”). Moreover, it does not even tax that particular mode of expression in a unified and even
fashion, as a wide variety of “live entertainment” is specifically and statutorily exempted from
the scope of the tax based upon the content of that entertainment.

Initially, the definition of “live entertainment” itself contains numerous exceptions. It
excludes, without limitation, certain specific activities (e.g., instrumental or vocal music,
occasional performances, performers who stroll continuously throughout the facility,
performances which enhance the theme of the establishment or attract patrons to the areas of
the performances, broadcasts of live entertainment, entertainment by patrons, animal

behaviors, and performances that provide ambience to the facility). N.R.S. § 368A.090(b).

* The LET is unconstitutional under the first test in that it is a tax “laid specifically on the

exercise of [First Amendment] freedoms” (i.e., live entertainment). Murdock, 319 U.S. at 108
(clarification added). In regard to the second test, the large number of exemptions from the
LET demonstrate that the tax targets a “narrowly defined group of speakers,” as will be
demonstrated by the discussion of the third test below.
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Chapter 368A also contains seventeen categories of exceptions to the LET (e.g., live
entertainment that the State is prohibited from taxing under the Constitution, laws or treaties of
the United States or the Nevada Constitution, boxing, minor league baseball, or NASCAR
events, trade show entertainment, performances by musicians who move through the audience,
entertainment provided at shopping malls and amusement rides, outdoor concerts, or
entertainment in restaurants which serves as ambience). NRS § 368A.200(5).

These exceptions/exemptions determine whether an entity or individual is subject to the
tax based upon the content of the live entertainment; as such, the LET is a content-based tax
and is subject to strict constitutional scrutiny.

In other words, these exceptions/exemptions have been gerrymandered in such a
fashion to ensure that, with the exception of casino entertainment (which was already subject to
tax pursuant to the prior casino entertainment tax), virtually the only remaining live
entertainment that is subject to the tax is adult entertainment. And, if a facial reading of the
LET leaves any doubt it was specifically intended to tax live adult entertainment, reviewing the
legislative history clearly demonstrates such facial targeting.

2. The LET Impermissibly Targets Adult Entertainment Establishments.

It is constitutionally impermissible to apply a tax on protected expression in such a
discriminatory, content-based manner. Where a tax was “not evenly applied to all magazines”
and treated “some magazines less favorably than others” the Supreme Court held:

Indeed, this case involves a more disturbing use of selective taxation than

Minneapolis Star, because the basis on which Arkansas differentiates between

magazines is particularly repugnant to First Amendment principles: a

magazine’s tax status depends entirely on its content. Above all else, the First

Amendment means the government has no power to restrict expression because

of its message, its ideas, its subject matter, or its content. . . . Regulations which

permit the Government to discriminate on the basis of the content of the
message cannot be tolerated under the First Amendment.
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Arkansas Writers Project, 481 U.S. at 229 (citations omitted, emphasis in original and
added).

Likewise, in December 2007, in Pooh-Bah Enterprises, Inc. v. County of Cook et al.,
378 Ill.App.3d 268, 317 Ill.Dec. 384, 881 N.E.2d 552 (2007), the Illinois Court of Appeals
invalidated a similar tax aimed at adult entertainment based upon this very issue.

There, Chicago had adopted a “fine arts” or “small venue” exception to its tax, although
that exclusion did not include “adult entertainment.” 881 N.E.2d at 559-560. Like the LET
here, the Chicago tax contained exceptions that exempted “favored” amusement from the tax.
In a unanimous decision, the court of appeals declared Chicago’s broadly worded
“amusement” tax to be unconstitutional on its face. That is the case here.

Here, the LET exempts a wide variety of “favored” live entertainment, but applies to
adult entertainment. This demonstrates a preference for certain messages and speakers and in
doing so makes the LET content-based and therefore subject to strict scrutiny. Further, under
Pooh-Bah this sort of favoritism is fatal to a tax on live entertainment. 881 N.E.2d at 560.

Further, the United States Supreme Court has noted that

[e]xemptions from an otherwise legitimate regulation of a medium of speech

may be noteworthy for a reason quite apart from the risk of view point and

content discrimination: They may diminish the credibility of the government’s

rationale for restricting speech in the first place.

City of Ladue v. Gilleo, 512 U.S. 43, 52 (1994).

There, the court found an ordinance banning outdoor signs unconstitutional as being
impermissibly content-based because the law included a variety of exceptions of signs that

were nevertheless permitted.’

See also, Church of Lukumi v. Hialeah, 508 U.S. 520, 535-540 (1993) (Court found that
exemptions to three city ordinances banning the killing of animals rendered the: laws to be

9
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Here, the numerous exemptions reveal that apart from casino entertainment, the LET is
in fact targeted principally, if not exclusively, at adult entertainment facilities, which are
protected by the First Amendment. Therefore, the LET is content specific; in turn, it is subject
to strict scrutiny and it is invalid.

It is against this backdrop of constitutional scrutiny that Plaintiffs sent the Department
discovery requests.

3. Plaintiffs’ Discovery Requests and the Resulting Dispute.

On March 24, 2009, Plaintiffs served Plaintiffs’ First Set of Interrogatories to
Defendants (attached as Exhibit 1); on March 26, 2009, Plaintiffs served Plaintiffs’ First
Request for the Production of Documents and Things to Defendants (attached as Exhibit 2).

On August 17, 2009, ten days before depositions of Defendants’ representatives were
scheduled to be taken’, Plaintiffs received the Department’s Responses to Plaintiffs’ First Set
of Interrogatories (attached as Exhibit 3) and Responses to Plaintiffs’ First Request for
Production of Documents and Things (attached as Exhibit 4). The Department’s discovery
responses were deficient, and insufficient, as discussed more fully below.

Accordingly, Matthew Hoffer, on behalf of Plaintiff’s counsel, held telephone
conferences with Blake Doerr, counsel for Defendants, regarding the inadequacy of the

discovery responses. In the course of discussions, Plaintiffs’ counsel offered to allow

content-based, and therefore unconstitutional, as being directed at those practicing the Santeria
religion, and that the “pattern of exemptions parallels the pattern of narrow prohibitions. Fach
contributes to the gerrymander); and U.S. v. Eichman, 495 U.S. 310, 317-19 (1990) (Court
found the facially neutral Flag Protection Act content-based and therefore unconstitutional
because although it prohibited burning of the flag, it exempted the burning of a “worn or
soiled” flag as a means of disposal. The exception was an act “traditionally associated with

patriotic respect for the flag,” and demonstrated content targeting by preferring patriotic rather
than disrespectful acts upon a flag).

> Depositions of Defendants’ representatives were scheduled for August 27 and 28, 2009.

10

Appellants' Appendix Page 173




e e AT B Y S

[N TR N TR N TR NN SR N T (N5 TN W Sy UUUU R USROS RO R VUGG GG Gy

responses pursuant to a protective order that would protect business information from the
public and even from Plaintiffs themselves, but would allow Plaintiffs> counsel to conduct the
necessary analysis to support their claims of unconstitutionality. Still, Defendants’ counsel
refused to produce the requested responses and documents.

Hence, on September 1, 2009, pursuant to NRCP 37(a)(1), and EDCR 2.34, Matthew
Hoffer, of the office of Bradley Shafer, counsel for Plaintiffs, and Blake Doerr, counsel for
Defendants, conferred regarding the information not contained in the discovery responses in an

attempt to resolve this discovery dispute out of Court. The parties were unable to resolve their

differences, thereby necessitating this motion. See Exhibit 5 hereto.

Now, Plaintiffs have been forced to incur expenses and costs solely as a result of
Defendants’ failure to provide adequate discovery and hence, seek appropriate relief from the
Court.

4. Requested Relief.

IFor the reasons discussed below, Plaintiffs move this Honorable for an order:

(H Compelling the Department to immediately submit to the Plaintiffs, within ten

(10) days of the entry of this Court’s order, the Department’s answers to the
below-described interrogatories, and to produce within that same time all the
un-redacted items and documents requested by the below-described requests for
production, all without objection;

(2) Sanctioning the Department for failing to comply with discovery, by awarding

Plaintiffs their costs and attorney fees for having filed this motion; and, in

addition and alternatively,
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3 Striking the portion of Defendants’ Opposition to Plaintiffs’ Motion for
Preliminary Injunction that relies upon information the Department now refuses

to produce (attached to the Department’s Opposition as Exhibits A and B).

IL
LAW AND ARGUMENT

A. THE DEPARTMENT’S DISCOVERY RESPONSES ARE DEFICIENT.

The Rules of Civil Procedure are designed to permit broad inquiry into any matter
relevant to the pending action. See Hickman v. Taylor, 329 U.S. 495, 501 (1947). And the
Nevada Rules of Civil Procedure allow for the discovery of all evidence which is relevant or
which could lead to the discovery of relevant information; NRCP 26(b)(1) reads:

Parties may obtain discovery regarding any matter, not privileged, which is

relevant to the subject matter involved in the pending action, whether it relates

to the claim or defense of the party seeking discovery or to the claim or defense

of any other party, including the existence, description, nature, custody,

condition and location of any books, documents, or other tangible things and the

identity and location of persons having knowledge of any discoverable matter.

It is not ground for objection that the information sought will be inadmissible at

the trial if the information sought appears reasonably calculated to lead to the

discovery of admissible evidence.

NRCP 26(b)(1) (emphasis added).

Here, the Department’s discovery responses are deficient in both substance (essential

information is redacted) and temporal scope (responses are largely limited to 2004).

L. Substantively, the Department’s Responses Are Meaningless Because Nearly
All Relevant Information Is Redacted.

Substantively, the Department has so heavily redacted key information from many

documents that they are worthless. Specifically, by way of redaction the Department will not
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identify (1) the name of the businesses paying the LET, (2) the type of live entertainment

provided at those establishments, or (3) how much tax those businesses pay.

For example,

e the Department’s Responses to Interrogatories 1, 2, 3, and 15 refer to documents

that are redacted to the point of non-responsiveness (Exhibit 3);

o the Department’s Response to Interrogatory 19 is non-responsive because it

refuses to identify any entities, persons, businesses, or classes that have

requested to be exempt from the LET (Exhibit 3); and

o the Department’s Response to Interrogatory 20, references a non-existent

Exhibit AAA, and incorporates Response 19 (Exhibit 3).

Also, the Department responded to all of Plaintiffs’ 26 Requests for Documents by

generally incorporating the entire packet of produced documents, stating, “See Exhibits A-

KK.” Such a blanket response lacks sufficient specificity to be meaningful.

Under NRCP 34(b),

A party who produces documents for inspection shall produce them as they are
kept in the usual course of business or shall organize and label them to

correspond with the categories in the request.

NRCP 34(b) (Emphasis added).

Separating the documents into exhibits was pointless if the Department was simply

going to refer broadly and generally to all the documents in response to every request. Further,

as discussed above, many of the documents produced are redacted to the point of non-
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responsiveness (those documents are Exhibit A, E, G, H, I, J, K, L, M, N, R, S, T, EES, FF’,
and II, attached hereto as Exhibit 4.

By redacting virtually all relevant information in the documents produced, the
Department has failed to provide responses that are substantive or meaningful. Further, any
otherwise meaningful response is nullified by the limited temporal scope.

2. Plaintiffs Requested Information from 2003 to 2008; the Department
Primarily Produced Information for 2004.

Each of Plaintiffs’ Requests for Documents asked for “any and all documents” since the
LET has been in effect (i.e., since 2003). See Exhibit 2. In response, the Department primarily
provided information for the tax year 2004 (referring to Exhibits B, E, F, 1, S, T, U, and 11).
See Exhibit 4 hereto.
Further, where the Department did provide documents for years other than 2004, the
documents were incomplete and/or heavily redacted. For example,
e Exhibits G and J have no dates listed and are heavily redacted;
e Exhibit L, in addition to being completely redacted except for the totals at the
bottom, is missing data for 2003, July-December 2004, January-June 2005, and
2008 (although again, the data provided is useless because of the near complete
redaction of information);
e Exhibit M contains only data for 2007; and

e Exhibit N appears to only contain (again redacted) data for February and March

2009. Exhibit 4 hereto.

® Due to the size of this exhibit only Bate Stamp numbers DV000551, 552, 554, 556, 557, 558,
575-581, 584-587, and 604 are attached hereto as they are the redacted documents.

" Due to the size of this exhibit, only Bate Stamp numbers DV000660- 662, 667-671, 675, 676,
and 678- 680, are attached hereto as they are the redacted documents.
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The Department has been administering the LET since its inception in 2003. As such,
it presumably possesses data from 2003 to 2008 (as Plaintiffs requested) and not (as the
Department responded) for 2004. Yet when Mr. Hoffer spoke with Mr. Doerr regarding this
curious omission, Mr. Doerr had no answer and did not offer to produce the missing
documents.

Also, beyond failing to meaningfully respond, the Department ostensibly relies upon a
privilege that does not apply here.

B. THE LEGISLATURE HAS DETERMINED THE PRIVILEGE THE
DEPARTMENT RELIES UPON DOES NOT APPLY TO THIS CASE.

In its privilege log, the Department relies exclusively on NRS 368A.180(2)(C), which it
also relies upon in its discovery responses in addition to NRS 49.025. Exhibit 4.

The Department’s reliance on these statutes is misplaced.

The privilege under NRS Chapter 368A is expressly not applicable to this case because
(1) this lawsuit is brought under the provisions of Chapter 368A; and (2) in any event, the
Department may disclose the information in a manner that prevents identification of a

particular person or document.

1. The Privilege Is Not Applicable Because this Case Is Brought Pursuant to NRS
Chapter 386A.

The Department claims the information Plaintiffs requested is privileged under NRS
49.025 and NRS 368A.180(2)(c). Not so.

The Department’s reliance on NRS 49.025 is misplaced because NRS 368A.180 does
not render any documents unequivocally privileged and confidential and, in fact, specifically

states exceptions—under which this lawsuit falls—permitting the disclosure of tax records and

information.
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Under NRS 49.025, a “public officer or agency to whom a return or report is required
by law to be made has a privilege to refuse to disclose the return or report if the law requiring
it to be made so provides.” Here, the law requiring the report to be made is Chapter 368A,
which does provide that certain documents are privileged and confidential.

However, Chapter 368A also clearly states that documents are nof subject to that
privilege if they are requested during any action or proceeding pursuant to the provisions of
this chapter and are directly involved in the action or proceeding. NRS 368A.180(2)(a)
(emphasis supplied).

Here, this exception applies because this lawsuit is an action under Chapter 368A.
The complaint specifically seeks declaratory judgment finding that Plaintiffs were exempt
under NRS 368A.200(5)(a), and seeking a refund pursuant to NRS 368A.310. Complaint at
12-13, 15. Likewise, the companion case® is an actual appeal pursuant to the administrative
process provided for in Chapter 368A. Complaint at 1.

Therefore, since the law requiring the payment of the LET does not provide for an
absolute privilege, the Department cannot rely upon NRS 49.025 to refuse to provide properly
discoverable information. Our Supreme Court’s decision in Tidvall v. Eighth Judicial District
Court, 91 Nev. 520 (1975), supports this conclusion.

In Tidvall, a statute granted the superintendent of banks the absolute right to exercise
the privilege to keep all information obtained in bank examination reports confidential, without
exception; as the court noted:

The legislature did not empower the superintendent to place whatever

information he might deem confidential beyond the reach of a court order.
Instead, it has specifically declared all examination reports and all

8 Deja Vu Showgirls of Las Vegas, LLC, dba Deja Vu Showgirls, et al. v. Nevada Department
of Taxation, et al. (District Court Case No. A554970; Dept. 9).
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information obtained by the superintendent in conducting examinations of
banks to be confidential and privileged information and has given the
superintendent the absolute right to exercise the privilege of
nondisclosure.

Id at 525.

The court in Tidvall cites NRS 49.025, which the Department now relies on. However,
in Tidvall, unlike here, the underlying statutes (NRS 665.055, 665.065, and 665.075) granted
the superintendent a non-discretionary privilege to keep all reports confidential.

Here, on the other hand, NRS 368A.180 specifically states that the privilege is not
absolute and sets forth exceptions under which this lawsuit squarely falls, i.e., an action
pursuant to Chapter 368A.

As such, based on the reasoning in Tidvall, and the plain language of NRS
368A.180(2)(a), the legislature has clearly decided the privilege the Department relies upon

does not apply to this case.

2. The Privilege Is Also Not Applicable Here Because the Department May
Produce Information In Statistical Form Without Identifying Individuals or
Documents.

Additionally and alternatively, the Department could have produced the requested

information pursuant to a second exception to the privilege, which allows for the production of

statistical information. Under NRS 368A.180(2)(c),

2. The records and files of the Board and the Department concerning the

administration of this chapter are not confidential and privileged in the

following cases:
% 3k ok

(¢) Publication of statistics so classified as to prevent identification of a
particular person or document.

NRS 368A.180(2)(c) (emphasis supplied).
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Here, the Department could have produced the requested information in a statistical
form that would prevent identification of a particular person or document. That is, the
Department could have disclosed who, and what type of business, is paying what percentage of
the non-gaming portion of the LET, and for which years, without identifying a particular
person or document.

Plaintiffs are not asking to see actual tax returns or any confidential business
information. They simply wish to know who is paying what portion of the LET and when.

The Department is not required to identify individual businesses to provide responsive

information.

Rather—and well within the above-cited general statistics exception to the privilege—
the Department could simply identify which types of businesses (as opposed to names) the
LET affects, e.g., adult-oriented/First Amendment, others. Likewise, the Department could
produce similar statistics showing what percentage of total tax revenue is generated from adult-
oriented/First Amendment businesses. And again, such a disclosure would be both responsive
and fit within the statistical data exception cited above.

Finally, assuming arguendo a confidentiality issues exists, a protective order would
provide adequate safeguards while allowing discovery.

3. The Protective Order Plaintiffs Offered Would Preserve Confidentiality While
Allowing Discovery.

Finally, and although the privilege the Department relies upon is inapplicable,
Plaintiffs’ counsel even offered to allow the Department to respond pursuant to a stipulated
protective order which would permit only the Court and the attorneys to see identifying
information (other than the category of establishment) for the payers of the LET. This would

prevent even the Plaintiffs from knowing which clubs paid how much money, but would
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permit Plaintiffs” counsel to prove their contention that the adult entertainment businesses are
paying the majority of the LET. However, the Department refused to consider this option.

4. Beyond the Exceptions to the Privilege, the Information Is Essential to
Plaintiffs’ Case.

In sum, there are two clear exceptions to the privilege the Department presumes to rely
upon and thus, that privilege is not applicable. It is, however, essential to Plaintiffs’ case. The
requested information (who, and what type of business, is paying what percentage of the non-
gaming portion of the LET, for which years) goes to the heart of Plaintiffs’ argument: that the
LET is unconstitutionally directed at adult entertainment establishments. Likewise, identifying
what types of businesses are exempt from, or subject to, the LET is also essential to prove
Plaintiffs’ claims.

Yet this is the exact information the Department completely redacted, including the
names of businesses, the type of businesses, and the amount of tax paid. Lastly, the Department
redacted the names of employees and consultants on non-privileged communications regarding
the LET.

C. THE DEPARTMENT SIMPLY FAILED TO PROVIDE REQUESTED
INFORMATION.

Finally, the Department’s response to Interrogatory 24, requesting the identity of the
“Live Entertainment Tax Examiner,” states that “no such title exists in the Department of
Taxation.” (Exhibit 3, p. 23). Such a title was identified multiple times in LET forms issued by
the Department itself (attached as Exhibit 6), along with a phone number.

The Department did not state a reason for failing to disclose the identity of the Live
Entertainment Tax Examiner, or for failing to produce the data that existed for the tax years

2003, 2005, 2006, 2007, 2008 and 2009, as set forth in Section ITA(2), above.
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Under NRCP 37(a), the Court may issue orders compelling discovery when a party fails
to respond to a request for inspection submitted under NRCP 34. Fire Insurance Lxchange v.
Zenith Radio Corporation,103 Nev. 648, 651(1987).

As such, and considering there is no good faith basis for refusing to respond, the Court
must now compel the Department’s response. Additionally and alternatively, the Court should
not allow the Department to rely upon information it now withholds.

D. THE DEPARTMENT CANNOT RELY ON PRIOR ARGUMENTS BASED ON
INFORMATION IT NOW REFUSES TO PRODUCE

In Defendants’ Opposition to Plaintiffs’ Motion for Preliminary Injunction (filed June
23,2008), Defendants argued that:

Additionally, the fact that PLAINTIFFS’ industry generates more revenue from

the tax than any other industry falling under the administration of the

Department (n. 4) is simply irrelevant because it is merely a corollary with the

number of those types of businesses which have been established in the state

compared to other live entertainment establishments — nothing more.
* * *

n. 4 The LET is one tax administered by the Gaming Control Board and the

Department of Taxation. NRS 368A.140. The Gaming Control Board collects

the majority of the LET. See Exhibit A.

Defendants’ Opposition at 13-14.

In support of this contention, the Department attached a table showing the percentage
of non-gaming licensees who paid the LET in 2006. This is the exact information the
Department now refuses to produce.

Plaintiffs sought data from the Defendants during discovery to establish not only who is
paying the LET, but more importantly who is paying the non-gaming portion of the tax, the
category under which Plaintiffs fall.

Further, Defendants argued that there was no irreparable harm to Plaintiffs’ business

because the “LET collections increased in 2005 and 2006 and were forecasted to increase in
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2007, 2008 and 2009. See Exhibit B.” Defendants’ Opposition at 15. Those tables and charts
attached as Exhibit B to Defendants’ Opposition only showed fotal LET numbers, not broken
down by type of establishment, or even into gaming and non-gaming categories.

Our Supreme Court has held that “Under NRCP 37(d), a court may strike a pleading of
a party for his failure to answer interrogatories.” Havas v. Bank of Nevada, 613 Nev. 567, 569-
570 (1980). To the extent the Department relied on the unresponsive document production as
its answers to Plaintiffs’ interrogatories, the Department should not be able to rely on those
charts and tables in this litigation if it is not going to produce the underlying data.

Therefore, if the Court is not inclined to compel the Department to produce information
it relied upon, it should strike those portions of Defendants’ Opposition to Plaintiffs’ Motion
for Preliminary Injunction relying on those Exhibits.

E. PLAINTIFFS ARE ENTITLED TO ATTORNEY’S FEES AND COSTS FOR
HAVING TO BRING THIS MOTION.

If a party refuses to produce discovery or fails to respond to an opposing party’s lawful
discovery responses, the moving party is entitled to recover costs involved in bringing the
motion to compel. Under NRCP 26(g),

I a certification is made in violation of this rule, the court, upon motion or

upon its own initiative, shall impose upon the person who made the
certification, the party on whose behalf the request, response, or objection was

made, or both, an appropriate sanction, which may include an order to pay the
amount of the reasonable expenses incurred because of the violation, including

a reasonable attorney’s fee.

NRCP Rule 26(g) (emphasis added).

Additionally, NRCP 37 and EDCR 2.34 allow for an appropriate sanction when one

party must move to compel the other to comply with discovery. The relevant portion of NRCP

37 states:
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If the motion is granted, the court shall, . . . require the party or deponent whose
conduct necessitated the motion or the party or attorney advising such conduct
or both of them to pay to the moving party the reasonable expenses incurred in
obtaining the order, including attorney’s fees . . .

NRCP 37(a)(4) (emphasis added).

The relevant provision of EDCR 2.34 states:

If after request, responding counsel fails to participate in good faith in the
conference or to answer discovery, the court may require such counsel to pay to
any other party the reasonable expenses, including attorney’s fees, caused by the
failure.

EDCR 2.34(d) (emphasis added).

Here, Plaintiffs sent lawful discovery demands to the Department and even after
discussions and emails with Plaintiffs’ counsel the Department refuses to answer the discovery
fully, or to produce relevant, non-privileged information or documents. Further, the
Department received the discovery requests in March. If it was going to raise these
confidentiality issues, it should have done so before August, 10 days before depositions of
Defendants’ representatives were to be taken.

Therefore, the Court should impose an appropriate sanction in the form of attorney’s
fees as compensation for the Department’s blatant refusal to produce adequate, timely

responses to Plaintiffs’ interrogatories and request for production of documents.

III.
CONCLUSION

For all these reasons, Plaintiffs seek from this Honorable Court an order:
(1) Compelling the Department to immediately submit to the Plaintiffs, within ten
(10) days of the entry of this Court’s order, the Department’s answers to the

below-described interrogatories, and to produce within that same time all the
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un-redacted items and documents requested by the below-described requests for

production, all without objection;

(2) Sanctioning the Department for failing to comply with discovery, by awarding

Plaintiffs their costs and attorney fees for having filed this motion; and, in

addition and alternatively,

(3) Striking the portion of Defendants’ Opposition to Plaintiffs’ Motion for

Preliminary Injunction that relies upon information the Department now refuses

to produce (attached to the Department’s Opposition as Exhibits A and B).

DATED this 30" day of September, 2009.

Respectfully submitted,

BY\/M&’M{/ %(ﬂ/————v

WILLIAM H. BROWN, ESQ.
Nevada Bar No.: 7623
SULLIVAN BROWN

330 South Third Street, Ste. 860
Las Vegas, NV 89101
Telephone: (702) 366-9311
Facsimile: (702)336-9371
WBrown@SullivanBrown.com
Counsel for Plaintiffs

BRADLEY J. SHAFER,
Michigan Bar No. P36604*
SHAFER & ASSOCIATES, P.C.
3800 Capital City Blvd., Suite #2
Lansing, Michigan 48906-2110
Co-Counsel for Plaintiffs
*Admitted Pro Hac Vice
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CERTIFICATE OF SERVICE

I hereby certify that on the 30 day of September, 2009, the foregoing MOTION TO

COMPEL DISCOVERY OF DEFENDANTS was served on the party(ies) by faxing a copy

and mailing of same in the United States mail, postage prepaid thereon, addressed as follows:

Catherine Cortez Masto

Attorney General

David J. Pope

Sr. Deputy Attorney General

Blake A. Doerr

Deputy Attorney General

555 E. Washington Ave., Suite 3900
Las Vegas, NV 89101

Facsimile: (702) 486-3420
Attorneys for the Nevada Defendants

)
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BRADLEY J. SHAFER
Michigan Bar No. P36604
Shafer & Associates, P.C.

3800 Capital City Blvd., Suite 2
Lansing, Michigan 48906-2110
Telephone: (517) 886-6560
Facsimile: (517) 886-6565
bishafer@acd.net

Attorneys for Plaintiffs
Admitted Pro Hac Vice

DISTRICT COURT
CLARK COUNTY, NEVADA

. DEJA VU SHOWGIRLS OF LAS VEGAS,
- L.L.C., d/b/a Deja Vu Showgirls, LITTLE
DARLINGS OF LAS VEGAS, L.L.C., d/b/a
Little Darlings, K-KEL, INC., d/b/a
Spearmint Rhino Gentlemen’s Club,
OLYMPUS GARDEN, INC., d/b/a Olympic
Garden, SHAC, L.L.C. d/b/a Sapphire, THE
POWER COMPANY, INC., d/b/a Crazy Horse )
Too Gentlemen’s Club, D. WESTWOOD, INC., )
d/b/a Treasures, and D.I. FOOD & BEVERAGE )
OY LAS VEGAS, LLC, d/bfa Scores

CASE NO. A533273
DEPT. NO. IX

N Nt it g’ N’ Ve g

Plaintiffs,
V.

NEVADA DEPARTMENT OF

- TAXATION, NEVADA TAX
COMMISSION, NEVADA STATE

BOARD OF EXAMINERS, and MICHELLE
JACOBS, in her official capacity only,

Defendants,

Rl . S L W L N L VA )

PLAINTIFES’ FIRST SET OF INTERROGATORIES TO DEFENDANTS
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The above-captioned Plaintiffs, by and through counsel and pursuant to
Nev.R.Civ.P Rules 26 and 33, request Plaintiff the Nevada Department of Taxation to
answer under oath the interfogatories set forth below.

You are request to produce the materials specified below for inspection and
copying at [Sullivan Brown to enter date at least 30 days from the date of service].

Definitions and Instructions
A. This Fitst Set of Interrogatories shall be deemed to be continuing in
nature, calling for the answers to be changed promptly upon receipt of
more and/or different information.
B. As used in these interrogatories, the phrase “Chapter 368A” or the “Live
Entertainment Tax” shall refer to Chapter 368A. of the Nevada Revised

Statutes as referred in Plaintiffs’ Complaint.

C.. Asused in these interrogatories, the phrase “Ten Percent LET™ shall refer
to the tax imposed by N.R.S. § 368A.200(1)(a).

D. As used in these interrogatories, the phrase “Five Percent LET” shall refer
to the tax imposed by N.R.S. § 3068A.200(1)(b).

‘E. As used in interrogatories, the term “Department” shall refer to the
Nevada Department of Taxation.

E. As used in these interrogatories, the term “Commission” shall refer to the
Nevada Gaming Commission.

G. As used in these iﬁtexrogatories, the term “Board” shall refer to the State
Gaming Control Board. -

H. As used in these interrogatories, the term “regulation” shall refer to any
regulation promulgated or adopted by either the Department or the
Commission pursuant to the provisions of NRS § 368A.140,

I As used in these interrogatories, the term “business entity” shall have the
meaning ascribed to it in NRS § 368A.050.

L As used in these interrogatories, the term “document” means any writing,

letter, opinion, printing, memorandum, report, compilation, survey,
summary, evaluation, correspondence, list, directive, study, contract,

Appellants' Appendix Page 190




agreement, chart, graph, index, data sheet, data processing card or tape,
note, entry, telegrams, telefax, advertisement, brochure, circular, tape,
record, receipt, invoice, bulletin, paper, book, pamphlet, account,
photograph, magazine or newspaper article, records of meetings,
conference records, telephome records, records of comversation or any
other form of communication, journal, and any other written, typewritten,
handwritten, or other graphic matter, any electronic or other recording of
any kind or nature, any mechanical or electronic sound or video recordings
or transcripts thereof, however produced or reproduced, and all copies or
facsimiles of documents by whatever means made.

As used in these interrogatories, the phrase “person or persons” shall refer
to individuals and not the collective knowledge of any group of persons.

As used in these interrogatories, the phrase “relating to” includes referring
fo, pertaining to, showing, describing, analyzing, containing, having,
discussing, or concerning, in any manner or fashion whatsoever,

As used in thesc interrogatories, the term “you” (or “your™) shall refer
collectively to the above-captioned defendants.

If you object to any interrogatory herein on the basis of a claim of
privilege, please:

1. State the nature of the privilege(s) asserted; and
2. State in detail the factual basis for the claim(s) of privilege.

In each case where you are asked to identify a person, or where the answer
fo an interrogatory refers to a person, state with respect to each person:

1. His or her name;

2. His or her current last known address and telephone number;

3 His or her occupation, employer and business address at the date of
the referenced event or transaction; and

4, His or her present occupation, employer and business address and
telephone number.

In each case in which you are asked to identify an agency, company,
business entity or other organization, state with respect to each agency,
company, business entity or other organization:

1. The full name, address and phone number of the
entity/organization;

2. The type of entity/organization (e.g., corporation, limited liability
company, partnership, sole proprietorship, efc.)

it
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In each case where you are asked to identify a writing or document or
where the answer to an interrogatory refers to a writing or document, state
with respect fo each writing or document:

1.

2.
3.

The identity of the person who signed it or over whose name it was
issued;

The addressee; 7

The nature and substance of the document with sufficient
patticularity to enable identification;

The date of the writing; and

The identity of each person who has custody of the writing or any

copy.

il
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INTERROGATORIES

1. For each separate tax year from 2003 to present, please identify each and
every person or business entity that paid the Live Entertainment Tax during that tax year;
whether the entity is subject to the Five Percent LET or the Ten Percent LET; and specify
the amount of Live Entertainment Tax paid for such year. In the event that a single entity
is subject to both the Five Percent LET and the Ten Percent LET or made payments to
7 “both the Department and %he Commission, identify eéch such payment separately.

RESPONSE:

2. Identify each and every i)e;rson or business entity subject that paid taxes
under the original version of the Live Entertainment Tax enacted in 2003, but due to any
change(s) in the Live Entertainment.Tax, changes or adoption of Live Entertainment Tax
Regulations, or due to any Deparﬁnent or Commission policy, was not required to pay the
Live Entertainment Tax in any subsequent year. For each person or business entity so
identified, aiso specify the change(s) in law, regulation, or policy that resulted in the
- person or entity no longer being subject to the Live Entertainment Tax.

RESPONSE:

3. Identify each and every person or business entity not subject to the
original version of the Live Entertainment Tax, but due to any change(s) in the changes

-or adoption of Live Entertainment Tax, Live Eatertainment Tax Regulations, or due to
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aﬁy Department or Commission policy, became subject to the Live Entertainment Tax i
any subsequent year. For each person or business entity so identified, also $pecify the
change(s) in law, regulation, or policy that resulted in the person or business entity
becoming subject to the Live Entertainment Tax.

RESPONSE:

4. Identify the person or persons most knowledgeable of the introduction,
drafting, consideration of, revising, adopting and/or amending the Live Enterfainment
Tax.

RESPONSE:

5. Identify the person or persons most knowledgeable of the introduction,
drafting, consideration of, revising, adopting and/or amending any and all regulations
relating to, or promulgated under, the Live Entertainment Tax.

RESPONSE:

6. Identify the person or persons most knowledgeable of the persons and
entities who/which have paid the Live Entertainment Tax since the initial adoption of that
statute.

RESPONSE:
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7. Identify the person or persons most knowledgeable about the peisons or
business entities meant o be taxed by the Live Entertainment Tax.

RESPONSE:

8. Identify the person or persons most knowledgeable of the purposes for
each and eveiy one of the exceptions to the definition of “live entertainment” set forth in
NRS § 368A.090. Should you conclude that the person most knowledgeable differs
depending on the- legislative act, list the person most knowledgeable regarding each
legislative act. | |

RESPONSE;

9. Identify the person or persons most knowledgeable of the purposes for any
and all legislative changes to the exceptions to the definition of “live entertainment” set
forth in NRS § 368A.090.

RESPONSE:

10.  Identify the person or persons most knowledgeable of the purposes for

each and every one of the exceptions to the application of the Live Entertainment Tax set
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forth in NRS § 368A.200. Should you conclude that the person most knowledgeable
differs depending on the legislative act, list the person most knowledgeable regarding
each legislative act.

RESPONSE:

11. Identify the person or persons most knowledgeable of the purposes for
each and every one of the exceptions to the application of the Live Entertainment Tax or
to the definition of “live entertainment” created by any regulation or policy of the
.Department. Do not duplicate responses to previous interrogatories. In the event that
different persons are most knowledgeable regarding different changes, list such
individuals separately, together with the changes with regard to which the person is most
knowledgeable.

RESPONSE:

12. Identify the person or persons most knowledgeable of the purposes for
~ cach and every one of the exceptions to the application of the Live Entertainment Tax or
to the definition of “live entertainment™ created by any regulation or policy of the
Commission. In the event that different persons are most knowledgeable regarding
different changes, list such individuals separately, together with the changes with regard
to which the person is most knowledgeable. :

RESPONSE:
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13.  Identify the person or persons most knowledgeable regarding the steps by
which the proposed “5% across the board” tax on live entertainment was modified to,
instead, tax certain live entertainment at the rate of 10%, as provided by NRS §
368A.200(1). |

RESPONSE:

14, Identify the person or persons most knowledgeable regarding the
purpose(s) of modifying the proposed “5% across the board” tax on live entertainment to,
instead, tax certain live entertainment at the rate of 10%, as provided by NRS §
368A.200(1).

RESPONSE:

15.  Identify each and every person or business entity that became subject to
the Live Entertainment Tax as a result of NRS § 368A.200 being amended: (1) to change
the seating capacity or occupancy requirement (presently NRS §§ 368A.200(5)(d) and
(e)) from 300 to 200; or (2) to change the language to refer to “maximum occupancy”
rather than “maximum seating capacity.”

RESPONSE:
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16.  Identify the person or persons most knowledgeable regarding the
puzpose(s) of changing the maximum seating capacity/maximum occupancy specified by
(presenily) NRS §§ 368A.200(5)(d) and (e) frorz 300 to 200.

RESPONSE:

17. Xdentify the person or persons most knowledgeable regarding the effect(s)
of changing the maximum seating capa_city/maiimum occupancy specified by (presently)
NRS §§ 368A.200(5)(d) and (e) from 300 to 200.

RESPONSE:

18.  Identify the person or persons most knowledgeable regarding the
purpose(s) of changing the language of (presently) NRS §§ 368A.200(5)(d) and (e) from
referring to “maximum seating capacity” to “maxitmum occupancy.”

RESPONSE;

19.  Identify any and all persons, business entities, or classes of business
entities, who/which have requested to be exempt from the Live Entertainment Tax.

RESPONSE:
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20.  For each business entity or class of business entities identified in the
preceding interrogatory, indicate whether such entity is currently subject to taxation via
presently effective version of the Live Entertainment Tax. If the business entity or class
of business entities is not subject to the Live Entertainment Tax, ideﬁtify the change in
' the Live Entertainment Tax, regulations, and/or administration responsible for the
business entity or class of business entities not being presently subject to taxation.

RESPONSE:

21. Identify each and every governmental interest meant to be served by the
enactment or operation of the Live Entertainment Tax.

RESPONSE:

22, Identify each and every govermmental interest meant to be served by the
enactment of each and every one of the exceptions and exemptions to the Live
Entertainment Tax.

RESPONSE:
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23.  Identify each and every person from the State of Nevada whose job

responsibilities include administering the collection and payment of the Live

Entertainment Tax.

RESPONSE:

24.  Identify all persons associated with the Department, Commission, or

Board who hold or act under the title “live entertainment tax examiner,” Also, identify

the person or persons responsible for overseeing the activities of the live entertainment

tax examiners.

RESPONSE:

Dated: March 24, 2009

- Appellants' Appendix

Respectfully %ubmitted,n -]
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BRADLEY J, SHAFER

. Michigan Bar No. P36604

Shafer & Associates, P.C.

3800 Capital City Blvd., Suite 2
Lansing, Michigan 48906-2110
Telephone: (517) 886-6560
Facsimile: (517) 886-6565
bishafer@acd.net

Attorneys for Plaintiffs
Admitted Pro Hac Vice
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IN THE SUPREME COURT FOR STATE OF NEVADA

DEJA VU SHOWGIRLS OF LAS
VEGAS, L.L.C.,, d/b/a Deja Vu
Showgirls, LITTLE DARLINGS OF
LAS VEGAS, L.L.C., d/b/a Little
Darlings, K-KEL, INC., d/b/a Spearmint
Rhino Gentlemen’s Club, OLYMPUS
GARDEN, INC., d/b/a Olympic Garden,
SHAC, L.L.C. d/b/a Sapphire, THE
POWER COMPANY, INC., d/b/a Crazy,
Horse Too Gentlemen’s Club, D.
WESTWOOD, INC., d/b/a Treasures,
and D.I. FOOD & BEVERAGE OF LAS
VEGAS, LLC, d/b/a Scores,

Appellants,
VS.

NEVADA DEPARTMENT OF
TAXATION, NEVADA TAX
COMMISSION, NEVADA STATE
BOARD OF EXAMINERS, and
MICHELLE JACOBS, in her Official
Capacity Only,

Respondents.

Supreme Court C@E§|§ {)92 OFS;I:%% a.m.
Tracie K. Lindeman
District Court Case®Glerildé8Rifdeme Court
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01/28/2009 | Amended Complaint 1 106-120
01/28/2009 | Exhibit A to Amended Complaint 1 121-137
Chapter 368A
12/19/2011 | Amended Order (Dismissing Case 2 to 9 1890-1893
Proceed as a Petition for Judicial review)
05/05/2011 | Amended Order Setting Civil Non-Jury Trial | 6 1236-1238
(3 Amended Order)
04/01/2010 | Amended Order Setting Civil Non-Jury Trial |4 764-765
(Third)
07/20/2009 | Amended Scheduling Order 1 154-156
04/06/2011 | Answer to Amended Complaint 6 1179-1195
03/03/2008 | Answer to Complaint 1 38-47
11/28/2011 | Case Appeal Statement 9 1843-1849
01/17/2012 | Case Appeal Statement 9 1898-1906
12/19/2006 | Complaint 1 1-16
12/19/2006 | Exhibit A to Complaint 1 17-33
Chapter 368A
08/16/2011 | Defendants Motion to Compel on an Order 7 1316-1356
Shortening Time
08/16/2011 | Exhibit A to Defendants Motion to Compel 7 1357-1429
Defendants’ Requests for Production of
Documents to Plaintiffs
08/16/2011 | Exhibit B to Defendants Motion to Compel 7 1430-1441
Plaintiffs Shac, LLC’s Response to
Defendants’ Requests for Production of
Documents
08/16/2011 | Exhibit C to Defendants Motion to Compel 7 1442-1457
Responses to Defendants’ Requests for
Production of Documents
08/16/2011 | Exhibit D to Defendants Motion to Compel 7 1358-1459
Email to Roos from Rakowsky - Dated June
28,2011
08/16/2011 | Exhibit E to Defendants Motion to Compel 7 1460-1462

Email to Rakowsky from Roos — Dated July
15, 1011
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08/16/2011 | Exhibit F to Defendants Motion to Compel 7 1463-1464
Email to Brown and Pritzlaff from Doerr —
Dated July 13, 2011
08/16/2011 | Exhibit G to Defendants Motion to Compel 7 1465-1467
Correspondence to Shafer and Sullivan from
Diciano (Nevada Dep. of Taxation) Dated
October 12, 2007
08/16/2011 | Exhibit H to Defendants Motion to Compel 7 1468-1469
Email to Roos from Rakowsky — Dated June
29, 2011
08/16/2011 | Exhibit I to Defendants Motion to Compel 7 1470-1471
Email to Roos from Rakowsky — Dated July 1,
2011
12/02/2008 | Discovery Scheduling Order 1 94-96
12/16/2011 | Findings of Fact, Conclusions of Law and 9 1878-1889
Judgment (Order Denying Plaintiff’s Motion
for Summary Judgment and Granting
Defendants’ Counter-Motion for Summary
Judgment)
10/24/2011 | Hearing Transcript (Gonzalez) (Defendant’s 8 1752-1783
Motion for Partial Summary Judgment)
August 23, 2011
05/03/2007 | Minute Order 1 36-37
07/31/2008 | Minute Order 1 48-49
08/14/2008 | Minute Order 1 84-85
09/18/2008 | Minute Order 1 86-87
10/16/2008 | Minute Order 1 88-89
11/06/2008 | Minute Order 1 90-91
11/13/2008 | Minute Order 1 92-93
12/11/2008 | Minute Order 1 97-98
12/16/2008 | Minute Order 1 99-100
01/15/2009 | Minute Order 1 104-105
02/03/2009 | Minute Order 1 138-139
02/12/2009 | Minute Order 1 140-141
04/02/2009 | Minute Order 1 146-147
04/16/2009 | Minute Order 1 148-149
06/17/2009 | Minute Order 1 152-153
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11/13/2009 | Minute Order 2 455-456
06/30/2010 | Minute Order 4 766-768
08/12/2010 | Minute Order 4 773-775
08/24/2010 | Minute Order 4 776-777
09/16/2010 | Minute Order 4 778-779
12/09/2010 | Minute Order 4 780-781
12/28/2010 | Minute Order 4 786-788
01/13/2011 | Minute Order 4 792-794
01/26/2011 | Minute Order 4 797-798
02/10/2011 | Minute Order 4 799-800
03/15/2011 | Minute Order 6 1177-1178
04/08/2011 | Minute Order 6 1202-1203
08/16/2011 | Minute Order 6 1314-1315
08/23/2011 | Minute Order 7 1472-1473
10/20/2011 | Minute Order 8 1750-1751
11/08/2011 | Minute Order 9 1829-1830
11/10/2011 | Minute Order 9 1831-1832
12/16/2011 | Minute Order 9 1876-1877
05/27/2011 | Minute Order — Minutes 05/27; 06/17; and 6 1239-1241
06/24
09/30/2009 | Motion to Compel Discovery of Defendants 1 164-187
09/30/2009 | Exhibit 1 to Motion to Compel 1 188-200
Plaintiffs’ First Set of Interrogatories to
Defendants
09/30/2009 | Exhibit 2 to Motion to Compel 1 201-212
Plaintiffs’ First Request for the Production of
Documents and Things to Defendants
09/30/2009 | Exhibit 3 to Motion to Compel 1 213-238
Responses to Plaintiffs’ First Set of
Interrogatories
09/30/2009 | Exhibit 4a to Motion to Compel 2 239-302
Responses to Plaintiffs’ First Request for the
Production of Documents and Things
09/30/2009 | Exhibit 4b to Motion to Compel 2 303-372
Responses to Plaintiffs’ First Request for the
Production of Documents and Things
09/30/2009 | Exhibit 4c to Motion to Compel 2 373-445
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Responses to Plaintiffs’ First Request for the
Production of Documents and Things

09/30/2009 | Exhibit 5 to Motion to Compel 2 446-447
Affidavit of Matthew J. Hoffer

09/30/2009 | Exhibit 6 to Motion to Compel 2 448-454
LET Return Forms — Non-Gaming Facilities

11/28/2011 | Notice of Appeal 9 1833-1842

01/09/2011 | Notice of Appeal 9 1895-1897

04/06/2011 | Order 6 1196-1198

11/01/2011 | Order (Granting in Part/Denying in Part 9 1825-1828
Defendant’s Motion for Partial Summary)

04/03/2007 | Order Admitting Brad Shafer to Practice 1 34-35

04/06/2011 | Order Denying (Plaintiffs’ Renewed Motion 6 1199-1201
for Preliminary Injunction on Order
Shortening Time)

01/05/2011 | Order Denying Defendants’ Res Judicata 4 789-791
Claim

01/13/2011 | Order Denying Motion for Preliminary 4 795-796
Injunction Without Prejudice

12/10/2010 | Order Denying Motion for Summary 4 782-783
Judgment without Prejudice

12/10/2010 | Order Denying Motion to Dismiss Without 4 784-785
Prejudice

12/19/2008 | Order Granting Motion to Withdraw as Local |1 101-103
Counsel of Record for Plaintiffs

05/11/2009 | Order Granting Plaintiffs’ Motion for Leave to | 1 150-151
Amend Complaint

03/17/2009 | Order Setting Civil Non-Jury Trial 1 144-145

08/04/2009 | Order Setting Civil Non-Jury Trial (Amended) | 1 157-158

12/01/2009 | Order Setting Civil Non-Jury Trial (Second 2 457-458
Amended Order)

03/04/2009 | Order Setting Jury Trial 1 142-143

01/03/2011 | Order to Statistically Close Case 9 1894

08/04/2010 | Order Vacating Prior Order and Coordinating | 4 769-772
Case

09/23/2011 | Plaintiffs’ Motion for Summary Judgmenton |7 1474-1532

Facial Challenge, for Permanent Injunction,
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and for Return of Taxes

09/23/2011

Exhibit 1 to Motion for Summary Judgment
Copy of the Version of Chapter 368A adopted
in 2003

1533-1548

09/23/2011

Exhibit 2 to Motion for Summary Judgment
Assembly Bill No. 554

1549-1567

09/23/2011

Exhibit 3 to Motion for Summary Judgment
2005 Nevada Laws (S.B. 3) - Occupancy

1568-1588

09/23/2011

Exhibit 4 to Motion for Summary Judgment
2007 Nevada Laws (A.B. 487) - Baseball

1589-1591

09/23/2011

Exhibit 5 to Motion for Summary Judgment
Current Codified Version of Chapter 368A

1592-1607

09/23/2011

Exhibit 6 to Motion for Summary Judgment
TN Attorney General Opinion

1608-1612

09/23/2011

Exhibit 7 to Motion for Summary Judgment
United States District Court Order Dismissing
Lawsuit

1613-1619

09/23/2011

Exhibit 8 to Motion for Summary Judgment
United States Court of Appeals for the Ninth
Circuit Memorandum Affirming Dismissal

1620-1621

09/23/2011

Exhibit 9 to Motion for Summary Judgment
Redacted Sample Copy of Administrative
Request for Refund

1622-1627

09/23/2011

Exhibit 10 to Motion for Summary Judgment
Sample Copy of Defendant's Denial of
Request for Refund

1628

09/23/2011

Exhibit 11 to Motion for Summary Judgment
Sample Copy of Department'’s
Acknowledgment of Appeal

1629

09/23/2011

Exhibit 12 to Motion for Summary Judgment
Nevada Tax Commission's Order Denying
Appeal

1630-1631

09/23/2011

Exhibit 13 to Motion for Summary Judgment
Department of Taxation's Responses to
Plaintiffs' First set of Interrogatories

1632-1656

09/23/2011

Exhibit 14 to Motion for Summary Judgment
Minutes of the Meeting on May 16, 2005

1657-1672
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09/23/2011

Exhibit 15 to Motion for Summary Judgment
Memorandum — Analysis of Revenue Impact

1673-1674

09/23/2011

Exhibit 16 to Motion for Summary Judgment
LET by venue

1675-1677

09/23/2011

Exhibit 17 to Motion for Summary Judgment
Memorandum of November 9, 2004 - Cathy
Chambers

1678

09/23/2011

Exhibit 18 to Motion for Summary Judgment
Dicianno Email of April 24, 2005

1679

09/23/2011

Exhibit 19 to Motion for Summary Judgment
Memorandum to Bill Bible re proposed
regulations

1680-1681

09/23/2011

Exhibit 20 to Motion for Summary Judgment
Senate Committee on Taxation - April 12,
2005

1682-1692

09/23/2011

Exhibit 21 to Motion for Summary Judgment
Senate Committee on Taxation - June 5, 2005

1693-1701

09/23/2011

Exhibit 22 to Motion for Summary Judgment
Excerpts of Transcripts of Hearing before the
Nevada Tax Commission on July 9, 2007

1702-1704

09/23/2011

Exhibit 23 to Motion for Summary Judgment
Excerpts of Transcript of Hearing Before the
Nevada Tax Commission on August 6, 2007

1705-1714

09/23/2011

Exhibit 24 to Motion for Summary Judgment
Excerpts of Defendants Answering Brief

1715-1723

09/23/2011

Exhibit 25 to Motion for Summary Judgment
Affidavits of Representatives of Plaintiffs
Produced Before the Tax Commission

1724-1731

09/23/2011

Exhibit 26 to Motion for Summary Judgment
Excerpts of Transcript of December 9, 2010,
Hearing before Judge Togliatti

1732-1749

03/03/2010

Plaintiffs’ Objection to Discovery
Commissioners Report and Recommendation
Regarding Plaintiffs’ Motion to Compel
Discovery of Defendants

459-483

03/03/2010

Exhibit 1 to Objection to Discovery
Commissioners Report and Recommendation

484-496
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Plaintiffs’ First Set of Interrogatories to
Defendants

03/03/2010

Exhibit 2 to Objection to Discovery
Commissioners Report and Recommendation
Plaintiffs’ First Request for the Production of
Documents and Things to Defendants

497-508

03/03/2010

Exhibit 3 to Objection to Discovery
Commissioners Report and Recommendation
Responses to Plaintiffs’ First Set of
Interrogatories

509-534

03/03/2010

Exhibit 4a to Objection to Discovery
Commissioners Report and Recommendation
Responses to Plaintiffs’ First Request for
Production of Documents and Things

535-598

03/03/2010

Exhibit 4b to Objection to Discovery
Commissioners Report and Recommendation
Responses to Plaintiffs’ First Request for
Production of Documents and Things

599-668

03/03/2010

Exhibit 4c to Objection to Discovery
Commissioners Report and Recommendation
Responses to Plaintiffs’ First Request for
Production of Documents and Things

669-741

03/03/2010

Exhibit 5 to Objection to Discovery
Commissioners Report and Recommendation
Affidavit of Matthew J. Hoffer

742-743

03/03/2010

Exhibit 6 to Objection to Discovery
Commissioners Report and Recommendation
Report and Recommendation of Discovery
Commissioner - 2010-02-22

744-750

03/03/2010

Exhibit 7 to Objection to Discovery
Commissioners Report and Recommendation
LET Return Forms — Non-Gaming Facilities

751-757

10/28/2011

Plaintiffs’ Opposition to Defendants Motion
for Summary Judgment

1784-1809

10/28/2011

Exhibit A to Opposition to Motion for
Summary Judgment
Deposition Notices/Subpoena

1810-1817
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10/28/2011

Exhibit B to Opposition to Motion for
Summary Judgment

Minutes of August 16, 2011 — Register of
Actions

1818-1820

10/28/2011

Exhibit C to Opposition to Motion for
Summary Judgment

Minutes of August 23, 2011 — Register of
Actions

1821-1823

10/28/2011

Exhibit D to Opposition to Motion for
Summary Judgment
Casino Entertainment Tax

1824

08/15/2011

Plaintiffs’ Opposition to Defendants’
Obijection to Subpoena Duces Tecum and
Subpoena, Motion to Quash Subpoenas and
Motion for Sanctions pursuant to NRCP
45(C)(1) on Order Shortening time

1242-1257

08/15/2011

Exhibit 1 to Opposition to Motion to Quash
Email dated March 12, 2009 regarding
availability of DiCianno

1258-1260

08/15/2011

Exhibit 2 to Opposition to Motion to Quash
2009 Deposition Notices

1261-1283

08/15/2011

Exhibit 3 to Opposition to Motion to Quash
Email dated May 1, 2009 regarding
rescheduling of Depositions

1284-1286

08/15/2011

Exhibit 4 to Opposition to Motion to Quash
Email dated June 29, 2011 from Doerr
regarding who will be deposed

1287-1288

08/15/2011

Exhibit 5 to Opposition to Motion to Quash
2011 Deposition Subpoena

1289-1304

08/15/2011

Exhibit 6 to Opposition to Motion to Quash
Defendants' Certificates of Service showing
facsimile

1305-1308

08/15/2011

Exhibit 7 to Opposition to Motion to Quash
Plaintiffs' Certificates of Service showing
facsimile

1309-1311

08/15/2011

Exhibit 8 to Opposition to Motion to Quash
Email dated August 10, 2011 forwarding info

1312-1313
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to new email addresses

02/18/2011

Renewed Motion for Preliminary Injunction
on Order Shortening Time

801-848

02/18/2011

Exhibit 1 to Renewed Motion for Preliminary
Injunction on Order Shortening Time

Copy of the version of Chapter 368A adopted
in 2003

849-865

02/18/2011

Exhibit 2 to Renewed Motion for Preliminary
Injunction on Order Shortening Time
Assembly Bill No. 554

866-885

02/18/2011

Exhibit 3 to Renewed Motion for Preliminary
Injunction on Order Shortening Time
Current codified version of Chapter 368A

886-902

02/18/2011

Exhibit 4 to Renewed Motion for Preliminary
Injunction on Order Shortening Time
Texas Decision and Statute

903-928

02/18/2011

Exhibit 5 to Renewed Motion for Preliminary
Injunction on Order Shortening Time
TN Attorney General Opinion

929-934

02/18/2011

Exhibit 6 to Renewed Motion for Preliminary
Injunction on Order Shortening Time

United States District Court Order Dismissing
Lawsuit

935-942

02/18/2011

Exhibit 7 to Renewed Motion for Preliminary
Injunction on Order Shortening Time

United States Court of Appeals for the Ninth
Circuit Memorandum Affirming Dismissal

943-945

02/18/2011

Exhibit 8 to Renewed Motion for Preliminary
Injunction on Order Shortening Time
Redacted Sample Copy of Administrative
Request for Refund

946-952

02/18/2011

Exhibit 9 to Renewed Motion for Preliminary
Injunction on Order Shortening Time

Sample Copy of Department’s Denial of
Request for Refund

953-954

02/18/2011

Exhibit 10 to Renewed Motion for Preliminary

955-956




Date Filed
/Entered

Description

Vol.

Page

Injunction on Order Shortening Time
Sample Copy of Department’s
Acknowledgment of Appeal

02/18/2011

Exhibit 11 to Renewed Motion for Preliminary
Injunction on Order Shortening Time

Nevada Tax Commission’s Order Denying
Appeal

957-959

02/18/2011

Exhibit 12 to Renewed Motion for Preliminary
Injunction on Order Shortening Time
Orders of Judge Togliatti, December 9, 2010.

960-964

02/18/2011

Exhibit 13 to Renewed Motion for Preliminary
Injunction on Order Shortening Time

Minutes of the Meeting of the Assembly
Committee on Commerce and Labor recorded
during the 73rd Congressional Session on May
16, 2005

965-981

02/18/2011

Exhibit 14 to Renewed Motion for Preliminary
Injunction on Order Shortening Time

Chart of LET Collections Created by the
Nevada Department of Taxation

982-984

02/18/2011

Exhibit 15 to Renewed Motion for Preliminary
Injunction on Order Shortening Time

Excerpts of Transcript of Hearing Before the
Nevada Tax Commission on July 9, 2007

985-988

02/18/2011

Exhibit 16 to Renewed Motion for Preliminary
Injunction on Order Shortening Time
N.A.C. § 368A.170

989-990

02/18/2011

Exhibit 17 to Renewed Motion for Preliminary
Injunction on Order Shortening Time

Excerpts of Defendants’ (Appellees’)
Answering Brief to the United States Court of
Appeals for the Ninth Circuit

991-1000

02/18/2011

Exhibit 18 to Renewed Motion for Preliminary
Injunction on Order Shortening Time

Excerpts of Transcript of Hearing Before the
Nevada Tax Commission on August 6, 2007

1001-1011

02/18/2011

Exhibit 19 to Renewed Motion for Preliminary

1012-1020
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Injunction on Order Shortening Time
Affidavits of Representatives of Plaintiffs
Produced Before the Tax Commission

02/18/2011

Exhibit 20 to Renewed Motion for Preliminary
Injunction on Order Shortening Time

Excerpts of Transcript of December 9, 2010,
Hearing before Judge Togliatti

1021-1039

09/28/2009

Stipulation and Order (for Extension of Time
to Complete Discovery and to Continue Trial
(2™ request))

159-163

03/24/2010

Stipulation and Order to Extent Discovery
Deadlines (Third Request)

758-763

12/14/2011

Transcript (Gonzalez) (Defendant’s Motion
for Partial Summary Judgment) November 8,
2011

1850-1875

02/25/2011

Transcript (Togliatti) January 13, 2011

1157-1176

08/13/2008

Transcript of July 31, 2008

50-83

02/25/2011

Transcript of Proceedings Held December 9,
2010 (Plaintiff’s Motion for Preliminary
Injunction/Separation of Powers Issue,
Discovery Issues; and Trial Scheduling Issues

1091-1156

02/22/2011

Transcript of Proceedings Held February 10,
2011 (Status Check)

1040-1090

04/13/2011

Transcript of Proceedings Held March 15,
2011 (Hearing on Motions)

1204-1235
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DISTRICT COURT, CLARK COUNTY, NEVADA

DEJA VU SHOWGIRLS OF LAS VEGAS, A5 577

L.L.C., d/b/a Deja Vu Showgirls, LITTLE CASE NO.:

DARLINGS OF LAS VEGAS, L.L.C., d/b/a DEPT. NO.:

Little Darlings, K-KEL, INC., d/b/a DOCKET NO:

Spearmint Rhino Gentlemen’s Club,

OLYMPUS GARDEN, INC., d/b/a Olympic VERIFIED COMPLAINT FOR
Garden, SHAC, L.L.C, d/b/a Sapphire, THE DECLARATORY AND
POWER COMPANY, INC,, d/b/a Crazy Horse INJUNCTIVE RELIEF,

Too Gentlemen’s Club, D. WESTWOOD, INC,, DAMAGES, AND ATTORNEY
d/b/a Treasures, and D.I. FOOD & BEVERAGE FEES AND COSTS

OF LAS VEGAS, LLC, d/b/a Scores,

Plaintiffs,

\

NEVADA DEPARTMENT OF

TAXATION, NEVADA TAX
COMMISSION, NEVADA STATE

BOARD OF EXAMINERS, and MICHELLE
JACOBS, in her official capacity only,

Defendants.
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| NOW COMES Plaintiffs, Deja Vu Showgirls of Las Vegas, L.L.C., d/b/a Deja Vu
Showgirls, Little Darlings of Las Vegas, L.L.C., %/a Little Darlings, K-Kel, Inc., d/b/a
Spearmint Rhino Gentlemen’s Club, Olympus Garden, Inc., d/b/a Olympic Garden, SHAC,

| L.L.C, dfbfa Sapphire, The Power Cémpany, Inc., d/b/a Crazy Horse Too Gentlemen's Club, D.
Westwood, Inc., d/b/a Treasures, and D.I. Food & Beverage of Las Vegas, LLC, d/b/a Scores
(collectively referred to herein as the “Plaintiffs”), by and through their attorneys, and state for
their complaint against Defendants Nevada Department of Taxation, Nevada Tax Commission,
Nevada State Board of Examiners, and Michelle Jacobs in her official capacity only (collectively

referred to herein as the “Defendants™), as follows:

10
11
12
13
14
15

16

INTRODUCTION
This is a civil action wherein Plaintiffs pray for 2 declaratory judgment, damages, attorney
fees and costs, as well as both a preliminary and permanent injunction to restrain and enjoin
the Defendants, as well as their agents, employees and representatives, from acting under
color of state law to deprive the Plaintiffs of their rights, privileges and immunities secured
to them by the Constitution of the State of Nevada and the Constitution of the United States.
Specifically, Plaintiffs seek to have this Court declare as unconstitutional on its face, and
to enjoin, all aspects of the Nevada Tax on Live Entertainment (referred to hetein as the
“Live Entertainment Tax,” or simply the “Tax”) as established by Title 32, Chapter 368A,
of the Nevada Revised Statutes (“Chapter 368A”), as being an impermissible tax on
constitutionally protected expression. A ooi:y of that statute is attached hereto as Ex. “A,”
and is incorporated herein by reference.
JURISDICTION AND VENUE

This Court has jurisdiction and power to grant the injunctive relief reciuested pursuant to
Rule 65 of the Nevada Rules of Civil Procedure and N.R.S. § 33.010, and jurisdiction and
authority to grant the declaratory judgment prayed for here pursuant to Rule 57 of the Nevada
Rules of Civil Procedure and N.R.S. 33.040. |

The federal statutory law which further authorizes the institution of this suit is 42 U.S.C.
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‘ 10.

11,

§ 1983, which provides, in part:

“Every person who, under color of any statute, ordinance, regulation, custom
or usage, of any State or Territory . . . subjects, or causes to be subjected, any -
citizen of the United States or other person within the jurisdiction thereof to
the deprivation of any rights, privileges or immunities secured by the
Constitution and laws, shall be liable to the party injured in an action at law,
suit in equity, or other proper proceeding for redress . . .”
Authorization for the request of attorney’s fees and costs is conferred by 42 U.S.C. § 1988.
This suit is authorized by law to redress deprivations under color of state law of rights,
privileges, and immunities secured by Article I, §§ 9 and 10, of the Nevada Constitution, as
well as the First and Fourteenth Amendments to the United States Constitution, and for
declaratory and injunctive relief.
Venue resides in this Court and is proper and appropriate as the various acts complained of
occurred, and the Defendants are located, within Clark County in the State of Nevada.
PARTIES
Plaintiffs incorporate herein by reference each and every paragraph above as though fully set
forth herein.
Plaintiff, Deja Vu Showgirls of Las Vegas, L.L.C., d/b/a Deja Vu Showgirls (“Deja Vu™), is
a Limited Liability Company duly organized under the laws of the State of Nevada, and is
authorized and qualified to do business in the State of Nevada.
Plaintiff, Little Darlings of Las Vegas, L.L.C., d/’b/a Litile Darlings (“Little Darlings™), is
a Limited Liability Company duly organized under the lawS of the State of Nevada, and is
authorized and qualified to do business in the State of Nevada.
Plaintiff, K-Kel, Inc., d/b/a Spearmint Rhino Gentlemen’s Club (“Spearmint Rhino") is a
Corporation duly organized under the laws of the State of Nevada, and is authorized an.d
qualified to do business in the State of Nevada.
Plaintiff, Olympus Garden, Inc., d/b/a Olympic Garden (“Olympic”)is a Corporation duly

organized under the laws of the State of Nevada, and is authorized and qualified to do

business in the State of Nevada.

_Appellants' Appendix Page 3




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

28

12.

13.

14,
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16.

17.

18.

19.

® | |
Plaintiff, SHAC, L.L.C., d/b/a Sapphire (“Sapphire”) is a Limited Liability Company duly
organized under the laws of the State of Nevada, and is authorized and qualified to do
business in the State of Nevada.
Plaintiff, The Power Company, Inc., d/b/a Crazy Horse Too Gentlemen’s Club (“Crazy
Horse™) is a Corporation duly organized under the la\;vs of the State of Nevada, and is
authorized and qﬁaliﬁed to do business in the State of Nevada.
Plaintiff, D. Westwood, Inc., d/b/a Treasures (“Treasures™) is a Corporation duly organized
under the laws of the State of Nevada, and is authorized and qualified to do business in the
State of Nevada,
Plaintiff, D.L lFood & Beverage of Las Vegas, LLC, d/b/a Scores (“Scores™) is a Corporation
duly organized under the laws of the State of Nevada, and is authorized and qualified to do
business in the State of Nevada.
None of the Plaintif'f;s operate their facilities as licensed gaming establishments under the
laws of the State of Nevada.
Defendant, Nevada Departme_nt of Taxation (hereinafter sometimes referred to simply as the
“Department”) is a governmental entity created under the laws of the State of Nevada, which
administers and enforces the statutory provisions challenged herein, and collects the Live
Entertainment Tax, for all non-gaming licensed taxpayers.
Defendant, Nevada Tax Commission (hereinafter sometimes referred to simply as the
“Commission™) is a governmental entity created under the laws of the State of Nevada,
which administers and enforces some of the statutory provisions challenged herein, and is
authorized to consider and rule upon, among other things, appeals of claims under
Chapter 368A.
Defendant, Nevada State Board of Examiners (hereinafter sometimes referred to simply as
the “Board of Examiners")ris a governmental entity created under the laws of the State of
Nevada, and consists of the governor, the secrétary of state, and the attorney general.

Pursuant to N.R.S. § 368A.250, the Board of Examiners is authorized to approve, among
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other things, refunds with regard to any erroneously or illegally collected or computed tax
under Chapter 368A.
Defendant, Michelle Jacobs, who is named in this lawsuit in her official capacity only, is an
employee of the Nevada Department of Taxation, and is responsible for the administration
of Chapter 368A.

STATEMENT OF FACTS
Plaintiffs incorporate herein by reference each and every paragraph above as though fully set
forth herein.
On or about July 22, 2003, the State of Nevada enacted, pursuant to the adoption of
Chapter 368A, a Tax on Live Entertainment, which imposes, subject to numerous exceptions,
an excise tax on admission to any facility within the State of Nevada that provides defined
“live entertainment.”
Pursuant to N.R.S. § 368A.140, the Defendant Nevada Department of Taxation is obligated
to collect the tax imposed by Chapter 367A from taxpayers who/which are not licensed
gaming establishments, and is also obligated to adopt such regulations as are necessary to
carry out those functions.
Upon information and belief, one of the primary purposes for the enactment of Chapter 368A
was to impose an excise tax upon those establishments in the State of Nevada that provide
live so-called “adult” entertainment in the form of exotic dancing, “topless” dancing, and
fully nude performance dance entertainment.
As originally enacted, the tax imposed by Chapter 368A was not applicable, under the terms
of N.R.S, § 368A .200(5)(d), to live entertainment that is not provided at a licensed gaming
establishment if the facility in which the live entertainment is provided had a maximum
occupancy of less than 300 persons.
On June 17, 2005, Chapter 368 A was amended by Assembly Bill No. 554, which - - among
other things - - reduced the scopé of the exception as contained in N.R.S. § 368A.200(5)(d)

from a maximum seating capacity limitation of 300 to 200. Upon information and belief, the

Appellants' Appendix ' Page 5




‘10
11

12

13

14
15
16
17
18
19
20
21
22
23
24
25
26
27

28

27.

28.

29,

30.

|31.

purpose of the July 17, 2005, amendments to Chapter 368A, and in particular those to N.R.S.
§ 368A.200(5)(d), was to specifically extend the tax obligation as contained in Chapter 368A
to “adult” entertainment establishments which were not then subject to the Live
Entertainment Tax, including a number of the Plaintiffs in this action.

Deja Vu operates a commercial establishmént at 3247 Industrial Road, Las Vegas, Nevada,
89109, whereupon live performance dance entertainment is presentcd to the consenting adult
public. The Defendants have taken the position that Deja Vu is subject to Chapter 368A, as
amended, and have required Deja Vi to pay the Live Entertainment Tax as mandated therein.
Little Darlings operates a commercial establishment at 1514 Western Avenue, Las Vegas,
Nevada, 89102, whereupon live performance dance entertainment is presented to the
consenting adult public. The Defendants have taken the position that Linle Darlings is
subject to Chapter 368A, as amended, and have required Little Darlings to pay the Live
Entertainment Tax as mandated therein.

Spearmint Rhino operates a commercial establishment at 3344 S. Highland Avenue, Las
Vegas, Nevada, 89109, whereupon live performance dance entertainment is presented to the
consenting adult public. The Defendants have taken the position that Spearmint Rhino is
subject to Chapter 368A, as amended, and have required Spearmint Rhino to pay the Live
Entertainment Tax as mandated therein.

Olympic Garden operates a commercial establishment at 1531 S. Las Vegas Boulevard, Las
chas; Nevada, 89104, whereupon live performance dance enterfainment is presented to the
consenting adult public. The Defendants have taken the position that Olympic Garden is
subject to Chapter 368A, as amended, and have required Olympic Garden to pay the Live
Entertainment Tax as mandated therein.

Sapphire operates a commercial establishment at 3025 Industrial Road, Las Vegas, Nevada,
89109, whereupon live performance dance entertainment is presented to the consenting adult
public. The Defendants have taken the position that Sapphire is subject to Chapter 368A,

as amended, and have required Sapphire to pay the Live Entertainment Tax as mandated
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32.

33

34,

35.

37.

therein.

Crazy Horse operates a commercial establis}uﬁent at 2476 Industrial Road, Las Vegas,
Nevada, 89102, whereupon live performance dance entertainment is presented to the
consenting adult public. The Defendants have taken the position that Crazy Horse is subject
to Chapter 368A, as amended, and have required Crazy Horse to pay the Live Entertainment
Tax as mandated therein.

Treasures operates a commercial establishment at 2801 Westwood, Las Vegas, Nevada,
89109, whereupon live performance dance entertainment is presented to the consenting adult
public. The Defendants have taken the position that Tre&sures is subject to Chapter 368A,
as amended, and have required Treasures to pay the Live Entertainment Tax as mandated
therein.

Scores operates a commercial establishment at 3355 South Procyon Avenue, Las Vegas,
Nevada, 89102, whereupon live performance dance entertainment is presented to the
consenting adult public. The Defendants haye taken the position that Scores is subject to
Chapter 368A, as amended, and have required Scores to pay the Live Entertainment Tax as
mandated tﬁercin. 7

All of the facilities operated by the Plaintiffs have maximum occupancies of less than 7,500
persons.

The Plaintiffs all present upon their business premises some form of live “exotic”
performance dance entertainment. Some of the Plaintiffs present live clothed and “topless”
female performance dance entertainment, and others of the Plaintiffs present live clothed,
“topless” and fully nude female performance dance entertainment; all of which is non-
obscene. The non-obscene performance dance entertainment presented on the establishments
operated by the Plaintiffs constitutes speech and expression, as well as a form of assembly,
protected by not only Article I, §§ 9 and 10, of the Nevada Constitution, but the First and
Fourteenth Amendments to the United States Constitution, as well.

The Defendants take the position that pursuant to the definitions set forth in Chapter 368A,
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Plaintiffs are obligated to péy the Live Entertainment Tax since their establishments fall
within the definition of “live entertainment” found in N.R.S. § 368A.090, and since they are
not otherwise exempted from having to pay that tax.
Plaintiffs contend that the Live Entertainment Tax as mandated by Chapter 368A is both
illegal and unconstitutional, and for those reasons they do not desire to pay those taxes.
Nevertheless, under threat of criminal prosecution and/or the imposition of fines and other
penalties against them, Plaintiffs have all, beginning at various times, paid the Live |
Enteﬁaimnent Tax mandated by Chapter 368A.
Plaintiffs have filed this action in order to protect their fundamental constitutional rights
from infringement by the enforcement of Chapter 368A, which they contend is
unc;,onstitutional on its face as it imposes a tax directly on “live entertainment;” an activity
which is protected by Article I, §§ 9 and 10 of the Nevada Constitution as well as the First
and Fourteenth to the United States Constitution. Chapter 368A is therefore a direct tax on
“First Amendment” freedoms, and in paﬂiculaf on live exotic. performance dance
entertainment.
Plaintiffs have suffered, and will continue to suffer, irreparable harm due to the enforcement
of Chapter 368A in that their coﬁstitutional rights have been infringed upon, as well as their
ability to provide constitutionally protected entertainment. _

EXCERPTS OF THE TAX ON LIVE ENTERTAINMENT STATUTE
Plaintiffs incorporate herein by reference each and every paragraph above as though fully set
forth herein.
Chapter 368A states, at N.R.S. § 368A.200(1), that “[e]xcept as otherwise provided in this
section, there is hereby imposed an excise tax on admission to any facility in this State where
live entertainment is provided.” If the live entertainment is provided at a facility with a
maximum occupancy of less than 7,500, the rate of tax is 10% of the admission charge to the
facility plus 10% of any amounts paid for food, refreshments and merchéndise purchased at

the facility. If the live entertainment is provided at a facility with a maximum occupancy of
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44,

45,

46.

47.

at least 7,500, the rate of the tax is 5% of the admission charged to the facility.
Chapter 368A defines an “[a]dmission charge” in N.R.S. § 368A.020 as:

[T]he total amount, expressed in terms of money, of consideration paid for
the right or privilege to have access to a facility where live entertainment is
provided. The term includes, without limitation, an entertainment fee, a cover
charge, a table reservation fee, or a required minimum purchase of food,
refreshments or merchandise.

Chapter 368A defines a “facility” in N.R.S. § 368A.060 as:

“(a) Any area or premises where live entertainment is provided and for which

consideration is collected for the right or privilege of entering that area or

those premises if the live entertainment is provided at:
(1) An establishment that is not a licensed gaming establishment; or
(2) A licensed gaming establishment that is licensed for less than 51
slot machines, less than six games, or any combination of slot
machines and games within those respective limits.

(b) Any area or premises where live entertainment is provided if the live
entertainment is provided at any other licensed gaming establishment.”

“[L]ive entertainment” is defined in § 368A.090 as:
“[Alny activity provided for pleasure, enjoyment, recrcation; relaxation,
diversion or other similar pupose by a person or persons who are physically
present when providing that activity to a patron or group of patrons who are
physically present.”
This definition includes, among other activities, “[d]ancing performed by one or more
professional or amateur dancers.’f
Chapter 368A states, at N.R.S. § 368A.142(2), that the Department shall collect the Live
Entertainment Tax from non-gaming licensed taxpayers, such as is the case of the Plaintiffs
here, and is empowered to “adopt such regulations are necessary td cény out” that collection.
Pursuant to N.R.8. § 368A.200(5), the tax imposed by Chapter 368 is not applicable to a
variety of circumstances. Some of the exemptions include live entertainment that the State
is prohibited from taxing under the Constitution, laws or treaties of the United States or
Nevada Constitution; live entertainment that is not provided at a licensed gaming
establishment if the facility has a maximum seating capacity of less than 200; live

entertainment that is provided at a licensed gaming establishment that is licensed for less

than 51 slot machines, less than six games, or any combination of slot machines and games
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49.

50.

51.

52.
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within those limits, if the facility has a maximum seating capacity of less than 200;
merchandise sold outside the facility in which the live entertainment is provided, unless the
purchase of the merchandise entitles the purchaser to admission to the entertainment; and
music performed by musicians who move constantly th:ough the audience if no other form
of live entertainment is afforded to the patrons.
Overpayments and refunds of the Live Entertainment Tax are addressed in N.R.S.
§ 368A.250, which provides that if the Department determines that any tax has been
“erroneously or illegally coilected or cbmputed,” the Department must record the fact and
certify the amount owed and from whom it was collected to Defendant Board of Examiners.
If the amount is approved by the Board of Examiners, it is then credited on any amount that
is due from that person under Chapter 368A, with the balance refunded to that person.
Chapter 368A provides, at N.R.S. § 368A.280(1), that “'[n]o injunction, writ of mandate or
other legal or equitable process may issue in any suit, action or proceeding in any court
against this state or against any officer of the State to prevent or enjoin the collection under
this chapter of the tax imposed by this chapter or any amount of tax, penalty or interest
required to be collected.” Accordingly, Plaintiffs have no ability to seek injunctive relief in
state court againsi collection of the Live Entertainment Tax.
Chapter 368A provides, at N.R.S. § 368A.290(1), that the Nevada Tax Commission is
authorized to render a final decision upon claims for refunds under that chapter. Further, at
N.R.S. § 368A.300(2), Chapter 368A provides that a claim thereunder that is disallowed by
the Department may be appealed to the Nevada Tax Commission.

COUNT 1 - DECLARATORY RELIEF
Plaintiffs incorporate herein by reference each and every paragraph above as though fully set
forth herein.
Chapter 368A is unconstitutional on its face under Article I, §§ 9 and 10 of the Nevada
Constitution as well as the First and Fourteenth Amendments to the United States

Constitution, for numerous and various reasons, including, but not limited to, the fact that:
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55.

n.

It effectuates an impermissible prior restraint on speech and expression;
It fails to further any important, substantial or compelling governmental interest;

It permits restrictions on speech and expression that are greater than are essential to
further any asserted governmental interests; ‘

It permits restrictions on speech and expression that are not the least restrictive
means available;

It contains criteria that are both érbitrary and capricious and which are not supported
by any legislative record;

It contains numerous and various terms and phrases which are impermissibly vague,
and ambiguous, and the applicable definitions as contained therein are impermissibly
and substantially overbroad judged in relation to their plainly legitimate sweep;

It imbues the Defendants with unbridled discretion; -

It impermissibly singles out constitutionally protected businesses for certain
regulations;

It violates the substantive due process rights of the Plaintiffs and others:

It violates Plaintiffs’ equal protection rights in that it unconstitutionally discriminates
against expressive businesses based upon the content of speech, and it further creates
and permits uneven treatment in the exercise of constitutionally protected rights in
the State of Nevada, and therefore permits differing treatment amongst individuals
who desire to engage in constitutionally protected speech;

It is an impermissible direct tax on constitutionally protected freedoms;

It impermissibly requires a person or business to pay for the right to exercise a right
guaranteed by the Nevada and United States Constitutions,

It was enacted upon an insufficient record and is not justified on any factual or legal
ground; and

It violates the separation of powers doctrine.

Because the Live Entertainment Tax is an impermissible and/or unconstitutional direct tax

upon expression protected by Article I, §§ 9 and 10 of the Nevada Constitution as well as

the First Amendment to the United States Constitution, Plaintiffs are not subject to payment

of the Live Entertainment Tax pursuant to the provisions of N.R.S. § 368A.200(5)(a).

This Court has the authority to declare the rights and other relations of the Plaintiffs and of

the Defendants, and should do so here.

Because of the questioned constitutionality of the Live Entertainment Tax as required by

11
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Chapter 368A, and because of the potential application of the exemption as contained in
N.R.S. § 368A.200(5)(a) in regard to the Live Entertainment Tax being applied to these
Plaintiffs, Plaintiffs are entitled to a declaration by this Court in regard to the
constitutionality of Chapter 368A as well as the applicability of the exemption as contained
in N.R.S. § 368A.200(5)(a). |

56. For the reasons as set forth above, this Court should declare that the Live Entertainment Tax
.as mandated by Chapter 368A is unconstitutional on its face. Also for the reasons as set
forth above, this Court should declare that Plaintiffs need not pay the Live Entertainment Tax
as required .by Chapter 368A both as a result of the constitutional violations as enumerated
above as well as the specific exemption as set forth in N.R.S. § 368A.200(5Xa). In addition,
this Court should declare that the Defendants ‘have violated the constitutional rights of the
Plaintiffs by requiring them to havg paid the Live Entcrtainmerit Tax in the past.
WHEREFORE, Plaintiffs respectfully request that this Honorable Court declare the Live

Entertainment Tax under Chapter 368A unconstitutional on its face; that Plaintiffs need not pay the

| Live Entertainment Tax as mandated by Chapter 368A both because it violates Article 1, §§ 9 and

10 of the Nevada Constitution as wéll as the First Amendment to the United States Constitution, and

because Plaintiffs are exempt from paying the Live Entertainment Tax pursuant to the provisions of

N.R.S. § 368A.200(5)(a); and that the Defendants have violated the Plaintiffs’ constitutional rights

by having required them to have paid the Live Entertainment Tax in the past.

T H - INJUNCT ELIEF

57.  Plaintiffs incorporate herein by reference each and every paragraph above as though fully set
forth herein. |

58 Any action taken or to be taken by the Defendants to enforce any portion of Chapter 368A
against Plaintiffs has been taken and will be taken under color of law, and has deprived and
will deprive Plaintiffs of their constitutional rights as set forth herein, and will cause them
irreparable harm for which compensatory damages are an inadequate remedy as a matter of

law,
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59.  The threat of enforcement of Chapter 368A is both great and immediate. In addition,
Chapter 368A is both flagrantly and patently violative of Plaintiffs’ constitutional rights.
There is no other remedy at law which would suffice to protect Plaintiffs’ interests for the
reasons above numerated.

60.  The public interest weighs in favor of preventing deprivation of constitutional rights, and is
always served by enjoining an unconstitutional law,

61.  Plaintiffs have a substantial likelihood of success of prevailing on their constitutional claims
against Chapter 368A, in that it is blatantly and patently unconstitutional. The Defendants
will suffer no harm by the entry ‘of such an injunction, as there can be no legitimate
governmental interest in enforcing an unconstitutional law. Tn addition, the “balancing” of
the equities tips in favor-of the Plaintiffs and in the entry of a preliminary injunction, due to
the paramount position of rights afforded under the First Amendment in comparison to the
lack of harm occasioned to the Defendants if such an injunction is granted.
WHEREFORE, Plaintiffs respeétfully request that this Honorable Court enter both a

preliminary and permanent enjoining the Defendants, as well as their officers, agents, employees and

representatives, from enforcing Chapter 368A against the Plaintiffs and/or from collecting the Live

Entertainment Tax against the Plaintiffs. Further, Plaintiffs respectfully request that this Honorable

Court enter a permanent injunction ordering Defendant Nevada Tax Commission to record the

payments of the Live Entertainment Tax made by the Plaintiffs and to certify those amounts to the

Defendant State Board of Examiners, and further ordering the Defendant State Board of Examiners

to approve and authorize the refund from the State Treasury of all such Live Entertainment Tax

payments that have been involuntarily made by the Plaintiffs under Chapter 368A, together with
interest as required by N.R.S. § 368A.310.
COUNT I11I - DAMAGES AGAINST DEFENDANTS

62.  Plaintiffs incorporate herein by reference each and every paragraph above as though fully set
forth herein.

63.  All oftheactions of Defendants, by and through their agents, employees and representatives,

13
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65.

66.

. .

have been undertaken, and will be undertaken, in the course and scope of official duties and
under the color of state law. |

As a direct and proximate cause of the application and/or enforcement of Chapter 368A by
Defendants against the Plaintiffs, the Plaintiffs have incurred and suffered significant and
substantial damages, and will in the future suffer significant and substantial damages,
including, but not limited to having to pay an illegal and/or unconstitutional tax; loss of
constitutional rights; lost business profits; and having to incur costs and attorney fees in
seeking protection-of their constitutional rights asserted herein.

Any actions by Defendants to enforce and/or apply Chapter 368A against the Plaintiffs have
been and will be made under color of state law, and will unquestionably result in the
deprivation of Plaintiffs’ constitutional and civil rights as set forth above so as to render
Defendants liable for these losses pursuant to 42 U.S.C. §1983.

Pursuant to 42 U.S.C. §1983 and common law, Plaintiffs are entitled to an award of damages
for the injuries set forth above.

WHEREFORE, Plaintiffs respectfully request this Honorable Court to enter an award of

damages against Defendants and in favor of the Plaintiffs in amounts to which the Plaintiffs are

found to be entitled.

67.

68.

COUNT IV - ATTORNEY FEES AND COSTS

Plaintiffs incorporate herein by reference each and every paragraph above as though fully set
forth herein.

Because Chapter 368A is violative of the Nevada Constitution and the United States
Constitution on its face, and because its application and/or enforcement has and will deprive
the Plaintiffs of their fundamental state and federal constitutional rights, Plaintiffs are
tl:ntitled, as prevailing parties, to an award of costs and attorney fees incurred herein pursuant
to 42 U.S.C. § 1988.

WHEREFORE, Plaintiffs respectfully request this Honorable Court to award costs and

attorney fees incurred herein pursuant to 42 U.S.C. § 1988.

14

Appellants' Appendix Page 14




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

28

A.

PRAYER FOR RELIEF
WHEREFORE, Plaintiffs pray that this Honorable Court enter judgment against

Defendants, which would include:

A declaration that the Live Entertainment Tax under Chapter 368A is unconstitutional on its
face; that Plaintiffs need not pay the Live Entertainment Tax as mandated by Chapter 368A
both because it violates Article I, §§ 9 and 10 of the Nevada Constitution as well as the First
Amendment to the United States. Constitution, and because Plaintiffs are exempt from paying
the Live Entertainment Tax pursuant to the provisions of N.R.S. § 368A.200(5)(a); and that
the Defendants have violated the Plaintiffs’ constitutional rights by having required them to
have paid the Live Entertainment Tax in the past;

A preliminary and permanent injunction restraining the Defendants, as well as their officers,
agents, employees and representatives, from enforcing Chapter 368A against the Plaintiffs
and/or from collecting the Live Entertainment Tax against the Plaintiffs;

A permaﬁent injunction ordering Defendant Nevada Tax Commission to record the payments
of the Live Entertainment Tax made by the Plaintiffs and to certify those amounts to the
Defendant State Board of Examiners, and further ordering the Defendant State Board of
Examiners to approve and authorize the refund from the State Treasury of all such Live
Entertainment Tax payments that h#ve been involuntarily made by the Plaintiffs under
Chapter 368A, together with interest as required by N.R.S. § 368A.310;

Entry of an award of damages against Defendants and in favor of the Plaintiffs in amounts
to which the Plaintiffs are found to be entitled;

Entry of an award of costs and attorney fees incurred herein pursuant to 42 U.S.C. § 1988,
and,

Entry of such other and further relief as the Court deems just and proper.

15

_._.Appellants' Appendix Page 15




102 TN =Y

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Dated: December t i,2006

Appellants' Appendix

Respectfully Submitted:

DO . TILE, Bar No. 1923
3960 Howard Hughes Parkway, Suite 850
Eighth Floor

Las Vegas, Nevada 89169

(702) 386-0066 - telephone

dpgesntile@worldnet.att.net - email

BRADLEY J. SHAFER*, MI Bar No. P36604
Shafer & Associates, P.C,

3800 Capital City Blvd,, Suite 2

Lansing, Michigan 48906-2110

(517) 886-6560 - telephone

(517) 886-6565 - facsimile
shaferassociates@acd.net - email

*Pending Admission Pro Hac Vice
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Page |

West's Nevada Revised Statutes Annotatel Currentness’
Title 32. Revenue and Texation
.« Chapter 368A. Tax'on Lwr. Entertammt
Gannml Provisions

,mmmmwmmmmH\

‘A5 uied.in this c.hapt:r unless thc context- othu'w:se rsqmres, the words and tem:ls deﬁnad in W to B_ﬁBA.LL.’L
';1nc]usw¢:, have the: meanmgs ascribed to th m those gections.

[FNI] See’ H:stunml and, Stauttn:yNotes below for eﬁuchvn date mfonnahun

TRy

' "'Kﬁmi.séioﬁ\éhax,gé".rl;'eaﬁs:ﬂm .mia‘l.émmint. sxprassed in terms o"f-mbnqy, 'qf.:uﬁs‘idlzration paid for.the Tight-or privilege to
‘have access to a facility where live entertainment is provided. The term includes, without Timitation; &n-entertainment fee, &
cover charge, a tabls reservnbou'fee. ore requ:red riinimum purchase of food, refreShments or m:mnanmse

[FNI] See Historicsl and Stnmto:y Notes balow for aﬂechve date mfmmnnon

- " q".de '
""-Bbard"".ih:én&the'ls_mfefGa:&ing'Cnﬁn'o’.l Board,

[FN1]See Historical and Statutory Notes below for effective date iniformation.

" H " . '

"Busmcss" means any activity engaped in or caused fo be engaged in‘by a business: mtrty with-the ob_;:ct of gam, bcneﬁt or
-.a.dvantage, -either direct or lndlrect, ‘o any person or-governmental entity,

[EN1] Sec Historical and Statutory‘Notes' below.for. cﬁectlve date information,

L

1. "Business ntity” inchudes;

.(2) A corporation, partnership, propristorsiip, limited-fibility company, business association, joint venture, limited-liability
‘partnership, ‘business trust and their equivalents organized under the Jaws of this star.:: or another furisdiction and amy other
typa of entity that engages.Q in busm:ss '
A namra] parson engagmg m 8 busmas ifke is-desmed to be a’ busmesg. enhty pursuant ho]:IES_iﬁ&A,_L.n
Thc term does not inchide a govermnntal entity,
JFN1] See Historical and Statutory Notes 'hélow.for effective date information.

"Cagyal j '
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"‘Casual assemblngc" mcludes wnhcmt hm:mtmn.
1. Pam mpmts in: convmbnns, bumness meetmgs or tournaments gov:med hy chaptzr 463 .of NRS, am:l thc:r guests; or

2 Pr.raons mlabmtmg a :ﬁ"lend‘s or. fam.ily mamhm‘s waddmg, -birthday,- amuvm'sary graduation, . mhgious ceremnny or
~snmlar occasmn tbnt 18 gmcrally renogmzed as :mswrnar} for cnl:braunn

- terion™ dé

“"Commitssion" means the Nevada Gaming Commniission.

‘I "Facility" maans

' (a) Ay Ares or. ‘premises - wherc hve entertnmment s prmrldad nnd for: whlch crmmderahnn 15 cnl]cctcd for the nght or
.privilege of mtcnng thnt AreR:0r those pmmls:s if the st cnhchnmcnt lS pmwded -at: .

m A.n establishment that is not nlmensr.d gammg usmbhshmut

-(2) A leensed gammg astahlmhmcnt ‘that is hcensad for less ﬂmn 51 slot mac.hmcs less than [s:x] 6 games or.any
.cnmbmahcm of slot ma.chmcs and games within those rcspcchvc limits.

(b) Any :area or premiises wher: hve ent:rtunment A5, prmndad if the lrve cntermmme.nt 15 prmndcti a.t any. oth:r I:ceru;ud
:ga.rmng nstahhshmmt . . . S

"Famllty" mcompasses if; lm entertammnnt is pruwdnd ata hcsnsed gammg estnbhshmcnt that is lm:nscd for

&)’ Lass than ‘51 slot machines, legs: than 6 gamss; nr BTy | cumbmatmn cf slot- machmes and games wrthm ‘those: respechve
, limiits, eny arce or: ‘premises' where the live-cntertainment: is provited :and for which-consideration-is;collected, from -one-or
More patrons;: “for the right or privilege of entering that-area or those premises, even if additional consideration‘is. ::ollcctcd for

: thenght or prw:‘lqgc of mtenngn sma.]l:r venue wnhm that area.or those pramu;es or

Xb) At lear.t 51.alot machmes or. at laa.st 6 gam:s .any dasignatcd aree on the: premlses of the’ hccmcd gammg mmbhshment
w:thm which the Ilve nnt:rtam.mt i’ prowded. s

['FNI] See’ Hmmnml and Sta,tutory Notes bnlow fur effcc’uve date’ uﬂormahnn

A Moda

"Game". has t‘hr: meamng asr:.nbnd toitin HB,S_&&LD_L,EZ

[FN1] See. Hlstoncal md Stnmtory Notes bclnw far effective dete information.

“Licensed gaming establishment” ha the meaning asciibed o it in NRS 463,0169.

[FN1] See Historicdl and Statutory Notes below for effective date information.

© 2005 Thomson/West. No Claim to Orig, U.S. Govt. Works.
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1. "Live entertninment™ means a:;y.acti‘v'ity_prnvidgd‘for pleasure, :_r'ljoyuicn_t recreation, relaxation, diversion or other similar
purpoess by:a person-or persons who are physicalty present when providing that activity to 2 patronor. group of patrons who
«are physically present. e E Cs CL :
- 2.'The'te_n'n: o
() 'Inchl.dr.hs,- without limitatior.-2ny one ur' mnré.df the following activities:
(1) Music orvocals provided by one 'qr‘mmpprdfcasi-updl oramatmr mus:mansor vocalists;
-2 D;qdiﬁg.ﬁerfomqeﬁ}by one ormore prdféss'iungl or amatsu:r dancers or performers;
{3) Acting or\m_,bréﬁdsd-by.m OT mort i}rofésﬂinnal OF, smateur actars or players;
1(4) Acrobatics or; stunts; provided by one or more prafessional or m_mw acrobats, performers or qﬁmt persons; |
- (Sj Animal. s-mnts nr.,pc:fo‘rmil:icas intuced by one-or.more :;n'imﬂ ‘handlers-of uﬁiners,"excéj:;c ns 'dﬂ;uﬁfine 'prr').vided- n
ibparagraph (7) of paragraph (bj; _ :
(&) -Atlhiletic -ar :sporting ‘contests, -events -or. cxtibitions ;pm\'ride.d by one .or ‘more ,proféséionﬂ . nr_.ammﬁr rathlemes ‘or
‘sportsmety; e ' Cot " Se " -
(7) Comedy or magic prﬁviﬂid‘hy‘:;;nc.or.mnre :pr&fuséi(;nal nramamurcum:ﬁmns,mnglclms, illusionists, .:_mitartaincr-'s ar
'_(ﬁ).—A' ghow or production iu#dhring-_any.cnmbination.uf fthe'acﬁviﬁes_dssc;r’béﬂ-in‘ sﬁ'lépam.gmphsI (1)yto (7), inclusive; and.
:(9) ‘A performance ‘involving .one ‘or more of ‘the activities deseribed .in thie -paragraph by e disc jockey who. presents
‘recorded music. 'For the purposes.of tliis.subsection, & -disc jockey shall not be deemedl to"have engeged-in-a performance
sinvolving one.or:more:qf, the activities fesciibed. in this:paragraph if the. dise jockey . generally limits his Jinteraction . with
.patrons -to -introducing -the recorded .music, mmaking -announcements of .general .interest to “patrons, ‘and - éxplain’i‘ng. o
'encouraging, ar dirccting participatory.activities between patrons. o
(i:‘) Exnludes,-withqut‘lhﬁitat_‘lbn, ia:ry pne.dr ‘tmore of the following activities:
(1) ‘Instrumenisl .or voed! ‘music, -which :may Or ‘may -n;?t be . qupplementsd 'virith:,fc-;ommentazy “by ‘the musicians, in &

restaurent, lounge -or .similar aree :if :;uch music -does not ‘routingly rise to -the ~volume sthet interferes “with -casual
.converzation and if such music wouild not generaily.cause patrons to ‘watch as:well.as'listen, B

(2) Occasionil pcrformanéué" by :smﬂayaes shoss primary job function ‘is that ‘of ‘preparing, '.-.Bél'ling..nr' -.saﬁigg"fdnd,
:refreshments-or beverages. to patrons, if such performancas are not edvertised as ‘enttrtainment to'the-pubilic;
'(3) Perforroances. by peffm;mm of any type if:the puf'fonﬁance ocours in a-licensed ;gm;ing establishment -other then a
Jicensed gaming estiblishment that'is licensed for less than 51 lot machines, legs than:6 games, or any combination of slat
machines and gemes Within those 1espective.limits, as-long as the performers siroll continuously throughout the facility;

-@.2006 Thomson/West. No Claim to Orip. U.S. Govi. Works.
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(4} Perfonnances in a.reas .other. tnan m mghtclubs. lounges, yestaurants -or -showrooms, " if the puxformances oceur in &

licensed paming establishment other then.a licensed gaming estiblishment. ‘that is licensed for less than:51 slot mechines,

less than'6 games, or;any.comibination of slot machines and. gemes within those respective linits,-which.enhence the thems”
.of the establi¢hment-or- attract ‘patrons to ‘the areas of the. performances, a5 long-as.any. sutmg pmv:ded in the 1mmedm=

area of the performets is limited:to seaimg -at glot: machlnes or gaming tables;

(3 Tslavmmn radm closed mmuﬁ ar Intemr.t bmadmm of lwe mtem.mmem:

. 46) Enterininment pmvnded by -a: paimn or' pam:ms mr:.hxdmg, Mthout Inmtabon, smgmg by patrons .or dsncmg by -or
twaenpa.trons . .

M Animel’ behnvmrs mduced by mumal tmnm or. mta.km pnmnrlly fm the pmpnsc of :ducanon and - sc:cnﬂﬁc'
. 'res:amh H.nd : ] . .

e ‘(8) An occasional activity,: mcludmg, wuhout hmumtxon, danmng, ﬁmt' ‘
g D Doas not constitute.a perfnrmancc,
-(II) Is- nnt advcrtlsed 88. entertmnment to* thc pubhc
-(III) ananly gerves to provldc ambience 1o: the famhty, and
(V) Is condmt:dby an cmpluyec whosr. PHiMAary; JOb fimetion is not ﬂ:at of an entertainer. .
‘[FN1]} See Historicdl and Stnmtm_'y Nmr.s belowfor effective-date mformahqn )

" P smp——"

“Shopping mall" inchudes any.area.or pmmues where multiple vondors asesmible far the pnma:y purpose nf selling guods or
'5ervices, mga.rd]ess of whether. consideretion is collected for.the right or. pnv:legc of eutmng that area or those premises.

NGjat. iy ",
*"Sint machmc has the msamng n.sm‘bed io lt mMﬂl&l
[FNI] Bee Hlst:mcal am:l StatutnryNutes below for: nﬁbnh'\rc date mformahon.
36845110, "Taxpaver" dé
"Taxpavm’" means;

1."1£ live entertginment that is.taxabie under ﬂ-ns Ehapter s provided at. 2 licensed ga.mmg estblishment, the:person lm:nsed
“to conduct ganting at:thet estiblishment.

2, Except an otherwise provided i in subseckion 3, if Hve entertainment that is taxable under thts chaptcr i not provided at a
licensed gaming establishment, the owner or opcmtcr of the facility where the live entertainment is provided.

3. If live entertainment that is taxabie under this &hapter.is provided at-a piiblicly ownei facility or on public’ land, the-person

‘© 2006 Thomson/West. No Cleim to Orig. U.S. Govt. Works.
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who cdllects the taxable receipts.
" {[FN1] 'See Histotical and Statutory Notes bélow for effective daie information.
o NP rni ", . l .‘

"Trnde show" . means en evaut uf lumt.nd thn'aﬁon @nmmly attended by msmhars of a pm‘hcu"la.r trade 0 mdusuy “Jor! th:
"purpose: of cxhlbxtmg‘thmr merchaud:se or services:or dxsmssmg maum of i mtmuut fo. mcmh:rs of that trade or mdustry

-A narl.u'a] person engagingina busmess shﬂl be docmed to bs 8 busmcss cm‘:xty tha: is subject t0 thc prcwsmns of: th:s chapter
«if the person is required o' ‘file with the Internal“Revenue Sorvice 2.Schedule C-(Form1040),-Profit.or Loss From Business .
Form, .or'ite. =qutval=nt or -successar -form,.or.a” Schedu]e ‘E (Form °1040), -Supplemental Income :and Loss Form, or.its
_equivalest or SUCCESEO. form, for the'business.. ) '

..... 4[FN]] See Hxstoncal and Smtnmry Notes’ below for effectwc datc mfnnnnnun

] Admh_nstraﬁon

‘1. The Board shall -collect the 1ax- impose‘iﬂ by this \éha;.:icr from ‘.taxpag:run; .'.w'ho-'fare, 'liéﬁﬁsaﬁsgt;ming -egtablishments. The
-Commission. shall adopt such regulations s are necessary-to carry out:the provisions of this:subsection. The regulations must
‘be-adopted in-accordance with ‘theprovisions of -chapter "333 af NRS.and must be codified in'the ’chada Admmxsuatwc

' .Cod:

2. The:Department shall:
(%) Collect the: tax imposed by this chapter from ail otber taxpgyers; and
- (b). Adopt sunh n:gulatmns 85 are necussmy . ca:ry out the provmnns -of. paragraph (8).

3. For the purpuse.s of'

(r): Subsection 1, the provisiens of chapter 463 of NRS. miatlng w0 the paymcnt, col]ecl:lon, admmxstmtmn :and enforcement of
.gaming license “fees .and -taxcs, including, ‘without ‘Hmittion, ‘any provisions. rélating .to ;the ‘imposition -of: pcnalhcs and
“interest, :shdll be deemed:to-apply to:the'payment, collection, -adminisiration :and -enforcement of :the taxes lmpnsed by ﬂ'us

chapterto the extent that thosr: provisions. do not conflict with the provisions of this chnptcr

{b) Subsection 2, the provisions.of chapter. 360 of NRSelating to the payment; mllactmn, administration and enforcement of
iaxes, including, without- limitation, ‘any provisions reiating to-the imposition -of panaliies and -interest, shall -be. deemed to
apply to the payment, collection, edministration and enforcement of the taxes imposed by this chapter to the extent.that those
provisions do'not'eonflict with the provisions of this chapier, e e e e e

.. .©.2006 Thomson/West. No_ Claim to Orig. U.S. Govt. Works,
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4. To censure that the tax 1mpos=d by w is collccted fnxrly and equuably. the Carmmsmnn, the Board gnd: th:
Depam:neut £hall: .

{g). Jomtly, ooordinate the admxmmnon and collection -of :that tax and the regilation of- tmpayurs who :are “liable :for the
:payment of the tax. -

T (b) Upon rcquesr, assu;t the oth::r ngenma in ‘lhe co]lcchon uf that BX.

[FNI] Ses H:stnncal and Smtnmry Notcs bnluwfor sffectwa dujn mfumnhon ’

: (a) Th: Bua.rd dchenmncs thu.t awtpayer w]'lu S8 lmens:d gammg :stahhshmcut ET tahng my acuon w:th mtrm to.défraud
‘the ‘Siate :or-in: evad: the :payraent of the tax or.any :part of the tax imposad by't’ms c.hnpt:r ﬂw Board shall :emmb'hsh n
‘amount upnn whmh ‘the:tax u:nposed by: tms chnptur mustbe’ 'ba.se-d. ) R

{b) The D:partmt detarmines:that 2 taxpsy:r who is not-a hcensed gamm_g esmb‘hsbment is uakmg any actlon w;th intentto

:defraud ithe ‘State ‘or:to. evade the payment . of - fhe “tax - or-amy,pact-of the tax imposed by this chnptcr the’ Dcpa.rtment ghatl

csta.bllsh :an nmount upon. w}m:h them imposed by.this: chaptermust b hased.

2 The: amount nsmbhshcd by the Boml orthe Department: pursuant 4o subaectmn 1. must be- based upon the tax hablhty of
busmess entities that are deemed cnmpambie by the Board or'the. Dupmlncnt to'‘that- of thc toxpayer. '

[FN]] See Hmtoncal and Stntuto;y Noies' beluw for.effective: datc mfonnaunn

Ear.h person’ responmblc*for ma.mmmmg the records nf a-taxpayer chall: . R R

‘(d) Keep suth records as may. be necessary’to dcmnmm: the amountof the hablhty of lhe taxpay:r purspant-to: the pmv:mnns
ofthis chaptnr ‘ . . .

‘(b) Prr.sl.-.rvc those recurds for )

(n At least'S years: 1f the taxpayer is 2 hcemse.d gnnuug cstahhsbmcnt or until, any lmgauon ar; pmsccuhnn pursuant 1o this
~chapier.is findlly-determined, 'whichever.is logger; or }

+(2) At least -4 years if the taxpayer is nof.a’ ‘icensed gaming esmbhshm.-.nt or. unt:l any. llhgahon ‘or'prosecution pursuanl: to
this chapter.is finally detemined whicheveris longer ‘and ' S

{(c) Make ‘the records available for inspection by the Board or the Department .upon.dumand"ut-reasonﬁblé'timég during
‘reguler buginess hours '

" 2. The Commission and the D:partment may adupt regulahons pursuant to NRS_._E.SA.J.Q 8P=c1fy1ug the typr.s of recards

© 2006 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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wh:ch must be kept o dumrmme tha amount of the liability of & taxpnyer for the tax unposcd by thig chapt:r

3. Any agreement that is-entered itito,: modxﬁ:d or extended aft:r.!anunry 1, 2004 for the Ieane, nsmgmnant or mafcr ofany
.premiges- upan -which any.activity. subject ‘o-the :tax ‘imposed by -this-chapter s, 0r thmﬁcr ‘may. ‘be,-conducted shall"be
deemcd to inélude & provision that'the taxpayer requmﬂ o pay the tax must bie-dllowsd access-, upon demand, -all books,
‘records :and financial papers huld by: the ‘Iessee, assignes- or: transferee “which -must ‘be kept pursuant :to. his section. ‘Any
'-parson .conducting. activities: suluoct ‘to -the :taix :imposed " by ‘NRS ‘368A.200. who fails o méintain -or gistlose his ;records
" pursuant to-this subsection is liableto" the: texpayer for-any penélty . pmd by thn mcpayar “for the 1at= paymcnt or: nonpnymllt
-of the tax: causud by'thc faiture mmuntnm or: d:sclose records, : i ..

4, A pu’scn who v:olates anypruvwmn nfth:s sectlnn is: gl.ulty nfﬂmlsdemunnr

]_'FN]] Sc: I-Imtonul and’ Stamtory Notsd bc]owfnr cﬁ'ectwe datcmfnrmauon

1 To ve.nfy the acnurncy nf myrupnrt ﬁled nr, 1f nn*report is ﬁled by a mxpaym' to det:rmme thc amou.nt of:mx raqmred o -
-bc pdid: . . : . :

{a) The Board, arany parsnn authotizad in vmnng‘bythz Banrd, may exarmine the buolm pape.rs nnd ncords nf any hccnsed
jgaming. cstablmhment that may be* hahle'fur the tax’ ‘imposed by this' chnptur A .

E {b) 'I'he Departmmt, or. my pmon authonzed dor \mtxng by the Depnrnnent, may mmmc the honks pap:rs and racords nf
‘any:other.person who may bl: hs.bl: for.the tax' unposcd by this uhapmr : . .

'2. Any person-who:.may be' hable fur the: mx mposed by this chepter and who' keeps- outsndc of ﬂus smts any: baoks -papers
:and records relating thereto éhéll pay .to:the ‘Board ‘or-the Department:an:amount.equél-to-the.allowance: -provided for Eate
.officers and employees generilly ‘whils traveling - outside of :the State :for-oach-day or -fraction thereaf-during whizh -an

:employes of the Board or.the. Depariment-is-engaged in exaniining: ‘those documents, plus any-other-actual expensesiincurred
by thc employee: whlla he i is. abgent from his raguhu' plax:a of cmployment to'examime: thnsa ilocuments.

{FN 1] Sea Htstuncal and. Stamtary Notr.s below fo:' effective. date mformahon.

1. E.xcept as otherwise- pmwdsd in t.hls sn::hon\aud NES_jﬁﬂ..j_Q the recoris and ﬁlss of the Board: and th: Dcpartmcm
-concerning the administration 6f, thls thapter. are:confidential and privileged. The Board, the Department. .ant any-empiloycc
.of the Board orthe Depariment engaged in the atimiriistration of this chapter-or charged with'the custody- of«any suchrecords
vor-files shall not dizéloss ‘any ‘information obtained ‘froin the. records or.files- of the ‘Baard of ‘the . ‘Department or .from .any

‘sxamination, ‘investigatior: .or “hearing -anthorized ‘by ‘the provisions -of :this chaptur "The :Board, ‘the ‘Depariment and .any
employes. of the ‘Board or the Deparment may not.be-required to-produce any of the rr.cords files and mformahun Jor the

"mspection of any p:rson or for-use in any:ection or prouesrlmg

. 2. The records and files of the Board and thc Dapamnent concemmg the admmmtmhon of ﬂns chaptcr are.not confidential
nnd privileged in the Toliowing cases: = - e .

-© 2006 Thomson/West. o Claim to Orig. U.S. Govt Works,
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+(a) Testimony by & member or employes nf the Board or the D:pamnmt and production of records, filles nnd mfurmaunn on
“béhalf of the Boerd or the Department or.2 taxpayer in any action or proceeiding pursuant to the provisions of this chapter, if
‘that testimony .or .the records, “files ‘or mfm'mauon, or .the facts .shown thereby, .are dlr:.cﬂy qnvolved ‘i ;the actlon o7

prunaed.mg

' (®) Delivery to.B taxpayet or his ‘authorized reprzsentabva of a cop}r of any rl:port or-other document: ﬁlcd by the taxpayer.
; pu.rsuantto this chapter. . : ) . .

(c) Pubhcntmn of stanshcs 80 classmed ag to prevt the 1dcnf1ﬁcatmn ofe: part:cular pcrson or docum:nt.

( d) Exahanges of 1nformahon w:ﬁ: ﬁm h'm:mnl szenus Scr\ncr. in; accnrdanne wlth uompacts made.ani prov:ded for in such

: (e) Drsclosure n conﬁdc.nce to ths Gmremur ar hls ngsnt in the mmsc.-of thc Gov:mor's 'gm:lsra] supcrwsory .powers. or m

‘amy :person authorized to audit the .accounts of the Board -or ‘the Department iin pm'suance of :ap-audit, .or 1o ‘the Atmrney

. «General:or-other legal mpreseuﬂhve of the ‘State in conneciion with:an-action .or; pmceedmg ;pursuant to:this. chapter, or:to
E ANy agcncy of t‘ms or.any. oth:r state charped-with. the admmstmtmn nrﬁmfomement oflaws relating to: taxatron.

[FN]] See H:stonnal and Stamtory Notcs bclow for effective date! mformahon

“1. Except-as-otherwise provideil-in this section, there is hereby imposetl an-excise‘tax on 2dmission to any facility in this State
~wihere lwc tertnmmentqs pmwded. Ifthe live enterininment ig; prov:dcd at afaclllty with e-maximum occupancy of:

. ‘ i{a) Less-than 7 500 t.‘ue tate-of the: tnx is '10: p:rccnt oF: the adm:ssmn chargu 10" the facﬂ:ty pius 10 _percent: of any amounts -
ipaid for fnui refrcshmcnts aud memhandma puruhasad at the:facility. - - ; '

(B At h:ast 7,500, the rate of the ts.x 'S -pcrcnnt nf the admnsalcm charge to the fncxhry
" 2. Amounts paid for

(=) Admlsswn charges colluctf.,d and-retainet by annnproﬁt r:hgmus chmtable., fmtemal or othar orgamzahun ‘that quallﬁss
85 & tax-axempt organization pursuant to 26 11,5,C. 8:501(c), or by:a nonprofit. corporation organized or.existing under the
provisions-of chapter. 82.6f NIRS, are not taxdble pursuantta"flus gection.

{b) Grammss directty .or indirestly mrmttud :to; persons cmuluycd et'a famllty where live entertainment-is provided or ¥or
service charges, including thosc imposed-in connection With the.uss-of credit:cards or debit. :an:ls which :are .colleated and

retained by pergons other than the taxpayer are not:taxeble pursuant to' this scctlon

3. A business entity that collccts-any amount-that '1s'taxabl=1m:sua.nt'to ‘subscnhnn 145 ‘Liable for the tax -imposed, but is
entifled to collect reimbursement from any person paying that amount. '

4, Any ticket for five enterainment must state whether the tax imposed by this section is included in the price of the ticket. If
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We sfﬁ"m"'e «

et

?agei’

the t:cket do:s not include such a smtemen:, the mcpnyer shall pay the tax: ‘based on the face amount of the hcket

N Thc tax. unpoaed'uy subsechon 1 does nnt app}y ta:

.(2) Live e t.ertmmne.nt that tins State is proh:brt:d fmm tmungund:r ﬂ:w Constmmun, laws or treaties of the Umted States nr
the Nevada Consbmhnn. . ... ) .

(b) Lm antertamment thit is; pnmdud by “or. entu'ely Tor the benefit of 8, nnnproﬁt mhgluus. <charitable; ﬁ'ntnmal or- other'
" .o7geRization that qualifies as-a tax-exempt organization pmumt o 25.!.LS.Q.§_5.D.LL=1 ‘Or.B. nonproﬁt corpmtmn orgurmd
o exmmg uudar the; pmvmons nfchnpta' 82 uf NRS i . o _

(c) A.ny hoxmg cnut:st or. cxhibmun gav::med by the pmmmons of chapter 467 ofNR.S

(d) Lwe terlmnm:nt that is not: prowded at.g hcensed gm:uug establmhmnnt lftha fucllity in whlch the live antcrtammcnt is
prov:dcd has a maxxmum occupancy ofless than'200 pemons . .

(u) Live: r.utm*taunnent that:is, provnélnd at a“llcenscd gﬂrmng esmbhshmcnt that is hcenscd for h:ss than’51.slot machmas Jess.
-than’ Isix]- 6 games, ‘or any-combination of Slot machines .2nd gEINESE - within thege’ Tespective Iumts, if the’ fnclhty in:which the
cAive. antertamment is pmv:dad *has 2 maxipmum. n:mpancy of less than!OO persuns

. Marchand!s:-. snld outside:the famlny m whxc.h the: lwu emcrtammnnt is pmwded, unlcss thc pu:chase ¢f the. mcrchanchs:
: entlt‘lesﬂ:: pur:has:r to" ndmmsmn to the- entammn:nt. ) :

- g) Lw: t:ntcrtmnmt that is: prowdad at 3 u-ndc show

(R} Music ‘performed by musicians who move constmtly through ‘the -audience if no other form of Tive r.mcrtammcnt is
-afforded to the pmmns . ) .

{i) Live entertinment that is prmnded ata hcmscd gaming :smbhshment at private meehngs or dmncrs attcnded by mamhars

- wofa parhcu]nr orgenization or by & casual assblag: if) thc purpusa aof the cvcnt is not pnman}y for unbermmmcnt

)

_ (;) ‘Live entertainment that ‘is: prowd:d-m ‘thé-common -ares .of-a shnppmg ‘mall, surless the: ar.tettmnmcnt is provided i m B
' :fa.clllry Incated within the mall.” . W

“(k) Food and- pmduct .demonstretions pmvnded at:a shopping mill, . craﬂ; shuw or-an estabhshment“ﬂmt se.l}s gmcury
;products, housewares, hardware:or ather: xupph:s 'for the home.

(1) LWe entertainment that is incidentalto.an- amusament rid:, ‘& motion srmulntur ora su-mla.r dxgttal ‘electronic, me.chamcal
-or clectrameéhanical -attraction. For the:purposes:ofithis paragraph, live-entertainment ghall be.deemei to he incidental to.an
iamusement ride, 8 mutmn.mmulator or .2 ‘similar -digital,- elnctmmc -mechanical ‘or alactmmcchnmcal ataction §f the live

-entertainment is:
«(1)'Not the: predommant =l=ment df the: amchon, and
(2) Not the primary purpose for which the public.rides, attunds or othcrw:sa partlclpnms inthe attraction,

{m]} Live entertainmest that is provided to°the public in.an -outdoor area, swithout-any- mqmremr:ms -for.the payment. of an
.admission charge or the purchase of any food, refrsshments or merchandise.
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Pagc 10

{n) An outdoor concert, uniess the concert is prnwdad on the premlses of a lmenscd Erming asmhhshment

“(0) Begmnmg July 1,2007, race events scheduled at a race track:in th:s State as.a- pa.rt of the Natlonnl Association for Stock
Car Auto Récing Nexts] Cup Seties, or: 1!: successor raéing: senes, and all races assomalr.d therewith, :

_ i(p); lec entertainment pmwd:d in a-restewrant whmh is'incidental’ tn.lmy other activities conduct:d in: thc remnrant or whlch_‘
_sunly SeTVeE 8. am'mem:e -0'long-as thcrc isno charge to the patrons‘for’ ﬂmt cntr.rtmmnsnt . _ .

6. The Com:msmon .may adopt regulatmns astnbhshmg 2 'pmdure whercby ‘8, taxpayer that i-8 ;hconsed gammg
establishment'may request an exemption:from the tax:pursuant to,paragraph. {p) of subsection’ ‘5. The.regulations must: Tequire,

. *the taxpayer to:sedk:en edministrative niling from' the Chairman: of the:Board, providea procedure for appealing that ruling to
: the Cormmss:un md fm'ther d:acribc the forms of mcxdcntai or.ambisnt cntcrmument ll:umpmd ~pm'suant totha.t paragruph

7 As used in. th:s 'anchun. "maxrmum occupnncy' m:ans, in: the'foiluwmg ordzr of pnonty

-(a) The maximmuo. ocmxpmny of the famhty in wh:ch‘lwe antarmnmem is prmadr.d, a5 detetmmed hy the’ Smte Fue ‘Mmha!
o th: loca] govcmmental agency that has. the authonty 10, dsmm:une thr. maxammn ncaupnncy nf the “faclhty, i

] 3 :(b) If: such 2 maximum: ncoupancy has nnt bnm dcn:rmmud, the rHaximum nccupanr:y of the fn.cﬂlty desxg‘natad in any pcn‘mt .
- reqmred t© be: obtamad in order to pmwdn the: lwe mmtmnmen:. -or : :

(x:) TF. such g ]anmt docs not dcslgmt:: thc mamnum octmpancy of thu fa.mhty, the actudl- seatmg capacity of fhe famht_!,' in
which thc Tive entertainment is provided. . .

[FNI} See’ Hlatoncal and Stamto:y Notes below fnr eff:ctwa date irformation. -

1. Exccpt as otherw:s.-, provnded i this-section:

?(a) Ear.h tupnynr whn Adse llcenned gammg estnhhahmt shall file with the Buard. on'or: beforc the 24th day- of uach month
- report showing :the :amount -of -all :taxable - receipts :for’the preceding ‘month sor :the :month m :which :the- taxabl: ievents
' nccmd. The report. must be'in. n.funn pmsmbr.d. by the. Bnard '

#(b).All other mxpaym shall ﬁlc wuh thc Dcparlment, on ar'béfore the’ last day of cach month, B rcport showmg thc ammmt
-of al} taxable receipts for the preceding month. The mport roustbe in.a form prescrined-hy the Department.

'I’h: ‘Board orthe ‘Department, if it deems'it pecessary:to-ensure: pavmcnt o or:facilitate the callection: ‘hy the 'State of the
X 1mpos=d by NRS 3684200, may requirs rupom to be filed not:later than. 10 days efier the end of each calend.nr querter.

- 3..Each yeport. required to be filed by this section must be- accompnrucd ‘by the- amuunt of the X that 18 due forthe pcnod
-covered by the report '

-4."The Boerd-and the Department shall depasit all taxes, mtcrest and p-nlm-.s it receives pursuant.to this chepter in the State
Treasury for credit to the Stats General. Fund. e - e e e e e
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N1 See Historical and Stamutory Notes below.for effctive dste information,

Upon wntten apphcauon mzu:h hafore the date on w]:uch payment must be madz, tha Board -or-the’ Depamne.nt may, fnragonﬂ '
.cause, extend by 30 days the time within whiich & taxpayer is. Tequired 1o pa}' the tax imposed by th:s chapter. }f the tax is paid
du.nng the pr.nod 'ofextension,-no; pendity -or late: ‘charge mey be Jimpozed for fiilure to pay et .the ime required, ;but the

" aaxpayer§béll pay- ‘nterest at the Tate:of 1 ‘percent:per morith from' the-date"onwhich thé emount wou]d have' baendu:wnthou:
the mnmon unt:l the, da.to of pnymcnt, u.nless othermse prowdcd in W or 3_69,32{1 o - .

[FNI] See H:stoncal and Stamtory Nou:s bcluwfor effechvs dat: uﬂonnnhun.

~1 " nhxpay:r

. -(a) ls unahl: to collect all cr,part of.an; admlsmon charge -ar- charg:s fnr fnn&, rafrr.shmmls md merchandlsc whlch were
-mc]udcd in the mxable reomp!s repumd for a: prevmus repomng penod, and . .

(b} Has taken a: dudnctlon ‘on’ hm fcdc.ml income tax return’ pumxnt ) M for th-.-. amount Whlch he ie unable )
D" Cﬂubﬂt, . i

‘he'is- cnt&tlad tn recawe a: cred:t ‘for'the :amonnt-of tax pmd on: nr:count of thnt mcollecizd amou:nt. The: credn mny ‘be used )
~ngainst the. amount of tax:that tha tmcpaycns subsequmﬂy mqun'ed to; pay p‘ursunnt ito: tms Chapter.

vy

2. If,thc lntcmal Reveme: Szm::c dlsalluws a.deduction dcscnbed in pa.ragmph (b) of mibsection i and the’ taxpayer claimad -
ascredit-on-a tetumn fora- pmwnus reporting . pl.'.nod pursuant .to: suhsachnn'l,,ﬂ:a taxpayar.shall Jnclude. the :zinount .of that
creit.in the amount.cf taxes reported; punuant to: ﬂns chnptur in-thefirst:retum filed ‘with the:Board o the Depamn:nt efter

the dnductmn is:disallowed. -

o 3 If 2 taxpay:r collects dli-or:part.of an ad:mssmn chargc or sha:g:s “for:food,: refrcsh.mcnts and- merchandmc for which:he
" ‘claited & oredit.on & returyi for a; prcvnous repomng period pursuant ! subsechon 2,-he shall include: .

‘(a_) Ihp:nmo_unt collected inthe charges r_epnrtnd spursuant:to parggraph’ (g) of subsection 1;:and
‘(b) The tax payabie Ion'ibe,amount collectzd in‘the:amount of taxes reporisd, '
" in‘the first retum filed with. the Board or tba'Df.-.parﬁ"nlmit:aﬁ:r that l::éllﬂction

4, Except 25 nthemnsa provided .in:subsection” 5 s upon determining that g taxpayer. has filed & retum wiiich.contains one or
.more violations of the provmons of thig-section, the Board or the D:panment ghall: . .

'(a) For the fimt rcmm .of ony texpayer that cnnlnms one or more violations, issus:n lstter-Gf warning to the: taxpaycr which
.provides an explanation 'of ‘the ‘violation ‘or -violations cotained in the retwrn.Green nurnbers elong Aeft ‘margin "indicatz

locétion on the printed bill (c.5., 5-15 indicatzs page 5, line 15).

" (b) For tha-first or seéonid fetwn, other than @ retum described in paragraph-(d), in any:cdlendar year which-contains one.or « - -
-more violations, assess & penalty equal to the emount of the tax which was not reported.
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-
"

" Page 'lé .

. (::) Far t.he thu'd and each m:bsequmt retum in:any calendar year whick contmns one.or.more viclations, nssess I pena]ty of
three hmcs the amaunt of the tax wluch was. notmported.

5 Fur the purposes of subse:twn 4,:4f ﬁn.-.ﬁrst wolatxnn of this secnun by any taxpayer WEs' dztr.-.rmmcd.by the: Buard or the
Department through an andit which covered nore. than one remm-of the taxpayer, the Board or the Department-shall-treat all
retuns “which ‘were .determined ﬂ:mugh :the same xaudlt 0 “contain «& vmlntmn or wolatlons +in the. manaer prov:dad 4n

paragraph () of. subsechon 4,

[‘FN l] See Hmtorscal a:nd Statutnry Notes b:luw fom:ﬁ'ectlve date mformatmn '

’ Overpaymem:s ud Reﬁmdl :

If th: Depln‘l:mt dctmmmcs that any tax, penalty or interést‘it:is rcquu'ed 10 collect ‘has bacn pmd-mom ﬂnan‘once o' has,
bcen mneous‘ly «or illegally:collected ot computed,” the’ Dcpmtnent ghall set forth. that! fact:in.its:records and. ahall certify.to - .
) :‘the StateBoard. of: Exammers the @mount collected in-excess:of the: amoumt: egally: Bne: nnd the :person from whom it: 'Was
collected or:by: whom it was.paid. Jf: nppmved by the State'Board:of, Examiners, the excass amount edllected: “0r; paid. must'be
* credited:on-any. -AmOUNTS: ‘then.due from tha pmon undm' thia chaptzr and the’ balam: rr:fundcd to'the: person. or s successors

A mt:r:st

[FNIJ See Histoncal and: Statutmy Nntes beluw for :ﬂ’ectwa date mfannahun.

1 Eamept 8S nthermne pmv:dad. n m_ﬂgmdiﬁﬂ.ﬁﬂi

X(a).No refund mz.y b: nllowad unlnss 8 r.]r.um for lt 15 ﬁlsd wn‘.h
(1) 'I'ne Buard, if thc tmcpayur isal lmcnsed gnnun,g cstabhshment; or ..
(2) 'I‘he Depamnem. 1f the mxpgyer is nnt 8 l:r:enscd gummg cmbhshmcnt

A clalm must be. ﬁned \mthm Byears afmr thu lnst day uf.th: mnnth fullnwxng the rcpomug pznnd for whlch ﬂl: overpayment
“Was made :

~{b)Ng cradit:may be sllowed dfter fhe uxpm.hon of ﬁ:u: penod sp:clﬁcﬁ for ﬁlmg clgims for refund. unluss 2 claim for eredit
. s filed with the Board orthe Deparh:nmt within that period.

2.'Each claim must be in wrximg and must state the. specific grounds upon: whmh ‘the glaim is. found:d

3. .Feilure to Tile & claim within the time prcscribcd in-this chapter .cunmtl,ltes & waiver of any demand against the State on
account of overpayment.

"4, Wiiﬁiri'.SO-&'a'jrﬁ #fter rejecting-any claim in-‘whéle or in pert, the'Board or the Department-shall -serve.notice of its action on
:the cldimant in the manner prescribed for service of notice of a deficiency determination.
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- [FN1) See I-'Ii_s'torica{ and Smm;ryNoms' h'alo;w;fox effective daiz information.

1. Exccpt as otherwise; prowded in'this sectmn and HRS_lﬁ_Q.Bzﬂ. interest must be-paid.upon any ovcrpaymunt of- any. nmnunt
~.of. thc mx imposed by this. chapmr in accoma.ncc thh the pmws:ons of W . .

2 If the mrumayment is pald to ths“l)cpamnunt, the mtcmstmust'bn pald

{a} ln the :cake. ofa reﬁmd. to ﬁ:e last ay: of the. calsndar mnnth followmg Jhe daw upon whlch thc ,person makmg ﬂu:
* overpayment, .if he’hastnot dlready fiied-8: cluxm, ‘i notified ‘by the Department that 2 Giaim:may’be’ f led -or:the date Ygpon’
wh:ch th: clmm 18 ccmﬁed to thc'Slm Board of Exammr.rs. Whmhcvens earher

{b) In ths cage: of a-credit, to thc same date ag that to whmh mmst is. numuuwd on- the inx or amount agmnst which’ the credit
dg: apphed. oo . - : . : o

If ﬂ:e Board: orthe Departm-t uetarmmes t.'r;at any- ovsrpaym:nt ‘has. beem made mmnhonnlly or by n:ason uf namlessness,
-the! Board orthe’ Dr.pmment sha!] Bot: allow any mtur:st on the' overpnymcnt . ‘

[FN]] Su: Hlstonnal md Stzmtory Nutss below for cﬂ’entw: daic mfn:mannn )

L No‘mjunétidh, wiit.of mandate or: uthér:'iegal Qr. equmblc pmcass ma}' issuc in BOY suit,: achon or; proceemng ‘in-any-court
.against thig state.or against.any.officer af the Statctn prevent:ar;enjoin theicollection. und:r this chapeer of the tax: 1mpns=d Iy
+this chaptcr orany amount uf mc, pannlty ar mtcrcst mqmdm e collectcd.

Nn suxt or: pmcoedmg may ba mmutmnadm any court-for: the: r:uovery of any: ammmt alleged to. havc been erronenusly«ur
_dlcgally determmcd or. nnllcched unless 2 clann for n:ﬁmdur crcd:t has h::n ﬁle.cL

[FN 1} See Hlsmncal md Stamtmy Notes bslow for r.ffecnvn r]nte mformatlm.

‘1. Within 90 days after a ﬁnal demsmn upnn Y clmrn ﬁ]cd pm'sua.nt 1o this: chnpter ig rendered by:
{a) The Cummms:on, fhs claxmant ma-y "bring-an: action: agamst the Boérd on'the grounds set forth in:the clmm

(b) The Nevada Tax* Cummmsmn. ‘the: clmmant may bnng A actmn agamst the"Department.onrthe, gmunds set forth in thc
r.'.lmm

‘2. An acttan brought pmuant to'subssctmn 1 must babrought in-a.court-of competent jurisdiction-in*Cerson City, the county

" of this State where ‘the :claimant ‘rexides or “maintains his* pfincipal place of business or .2 county-in ‘which any ‘relevant
proceedings were conducted by the. ‘Board or the Depariment, for-the recovery of the whole or.any part of the amount with
rcspcct to whmh the clmm hn.s buen ‘disallowed. ‘

3. Failure.to bringan’ action within the fime specrﬁud conshtut&c 2 waiver of. my demarid.against the ‘State on aconnt of
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ﬂlegnﬂ ovarpa_ymsms..
JEN1) See Historical and Sttutory Notes below. for.effective tate information.

Ii'n!'n';l ppon fa . of Board :or I pAtmEnt | mail_notice.
indgmentfor ela

1.1 the Board fails to miil notice Gf action on a claim Within-6-oonths afier the claim.is filsd, e claimenit may consider.the
claim disdllowed and file an sppeal with the Commhission within 30 days aficr the last day of the 6- month periad. '

3. 1f the Department fails to il motice of action ‘on a-claim within 16 months after the claim s filed, fhe claimant may
-consider the cldim disallowed and file an appoal ‘with the Nevads Tax>Commission within 30.days:after the'last dey of the

;ﬁémnnﬂ_lpeﬁod_

3. 1fthe cleimant is.aggrisved by the decision GF: -
i(a) 'I‘he Commisston :rmdnud:oﬁ.appmi_l,'ﬂ:e ‘claimant may, wip‘,hi:i 50_days after the -ﬂecis_i_o':} if rendmd. bring ‘an action
.against the Board on the grounds set forth in:the claim:for the recovery of the whole or any part of the amount cldimed Bt gn
:ovmnmmt. _. . ' B ' - '. . ‘ o . ) L. Lo . o . i K

(5) The Nevada Tax Commission rendered on appeal, the claimant may, within 90 days after the decision.is randered, bring
A% action against the Departroeat on the:grounds set forth in'the.claim for the recovery.of the whole.or any, part-of the :amount
claimed ss an'overpayment. =~ . : o o : : :

4, If judpment is rendered for the -plaintiéf,'ﬂm -amount. of the judgment must ﬁrst.-be-cr.eﬂ_itcd'-tmvards eny‘tax due from the
-plaintiff. : - - . ' o

’5, The balance of the judgment must be refunded to'the, plaintiff.

~[FN1] See Historical and Statﬁtbrj‘lj;l-ums ‘below forieffectivo-date.information.

In‘any judgment, interest must be.dllowed at-the réte ofi6 percent.peranmm pon:the amount found to have been illegally
.collected from the date of payment of the:ambunt.to-ths date-of gllowance.of credit on'account of the judgment,:or-to & date
preceding the daie.of the -refund -warrent by not more than 30 days, The date must-be -determined by the “Board :or ‘the
‘D=partment. T . . .

[FN1] Soe Historical and Statutory Notes bélow for effective dats inforiation.
0, Standing to reco '

A ;jndgment may not-be rendered ‘in fevor of the: plaintiff in any action brought against the ‘Board. or the Depariment to
Tecover:any amount paid when-the action iz brought by or in the name of.an agsignes of the'person paying the-amount or by
any person other than the person wiho paid the amount.

" [FN1] See Historical indl Stafuiory Notés bélow for effective date information. - -
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L The Board or tnc Dcpnnmsnt may recover:a refund or any-part:thareof which.is emneuus‘ty made and: any cred:t or part
-.thereof which is etroneousty allowad in an action bruught in & court of competent Junsdlchon in 'Carson City or Clark County
‘in the name of the Smta of Nevada . . -

2. The. acimn must be'tried in Carson‘C:ty or Clark County unless the:court, with the consent of the Attomngy Genaral ordcrs'
' changc of place of mnl

‘ 3. The: Attomay Gcnc.ral shall pmaacut: thc act:on, nnd the pr:msmns of: ‘NRS the Neva.da Rulcs of Civil Procedur: and the
.Neveda Rules.of Appeliate Pmccdm'e mla.nng to’ s:mce nf swnmons, pleadmgs, proofs, trials:and appsals are. apphcab]e
the pmce.admgs . .

B

[FNI] Sce Hlstoncal and Su.tutory Notes bnlow fm- =ﬁ"=chv= date mformarunn.

L If apy amount.in ‘excess- of SZS has b:m Jl}::gally dntsrmmed, e:lhurhy the' person ﬁhng the return orby the Bonrd ‘orthe
‘Department, ithe ‘Board or the Department shall ‘certify-this fact-to the State’ ‘Board of Exammers, and.the’ Jatrerhall. amhonze
the cancellation- of the. amount’ upon the re.cards uf theBoard or.the’ Dcparhnant

‘2.'lf .an amount.not exccedmg 525 ‘has br.-.sn :llcguuy detsrmmed, mt.her by ‘the parson filing a return or'by the Board or the
Deparmment, the Board or the. Department, ‘without: certifying fhis ‘fact-to the 'State Bmud of Examiners, shall aut'norlze the
-cancellation uf the -amount upon the records of | tha Board or the Department.

TFNI1] Sr.a Historicdl.&nd Statutory Notes=beluw fnr eﬁnctwe date-iriformation.

-

MiscéBaneous Provisions

© LA pu'son shall not:

" :(a)"Make, cause to:be made or permit to ‘be made-any false.or ‘frandulent return or. declaration or false statement in .&ny report
‘or usclamtmn. with intent to.defrand the' State orito evade’ pavment of the tax or any part of the tax’ unposud by this chapter.

~(b) Make, cause tobe madn or permit to'be made; any false entry i bonks ‘records or: m:ounts with. intent to defraud the State
ar io’ evada the payrent of the tax or:any part.of the' tax imposed by this chapter.

{c) Keep, cause to'be kept or permit to*be’ kept more than ‘one-set of bookn records or accounts with 'intent 0 defraud the -
‘State-or to evarde the payment of the tax.or.any,part of the tax imposed by:this chapter.

2, Ar_ly_pzrsun wheo violates the provisions of suhscct'inn‘ 1.is guilty of & gross misdemeanor,

[FNI] Scc Htstoncal and Statutory Notes below for effective dats informetion.

©.2006 Thomeon/West. No Claim to Orig."U.S. Govt. Werke.
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[

‘Page 16

Any licensed gaming estahlmhment ligble for the payment of the tax imposed by NRS 368A.200 who willfilly fails to report,
pay.ot truthfully account for.the tax is sub_jcct to'the nwoeahon of hia gaming hcensa by the Commmmn ,

['FN 1} See Hlsturlcal and Stamtory Notes balow for cﬂ’ecuve date mformnt:nn

" The remedies of the State prowdad for in: ﬁns c‘hnpt:r T8 clmmlahvr., and no achun mkzn ‘by the Commnsslon, the Board, th:
“Depanment or the ‘Attorney General. constitutes an slection by the Statc to pursue any remedy:to:the =xc1us10n of. nny other
.remedy for which; prov:smn is mads ‘in-this.chapter. .

[FN1]'See: Hlstonnnl and Statm'nnr Nutes below for cﬁ'cctlve dnte information,

« ‘Current th.rough the 2005°73rd Regular Semon and the. 22nd Special Sesswn of the Nwada Leglslnrum
‘ENDOF. DOCUMENT . L . .

© 2006 Thomson/West. No Claim to Orig. U.S. Govt. Works.

—————————————————————— Appellants' Appendix Page 33




L =R EE T~ N . B - N VT

A B A | T [\ [\J.'—'i-ih—l;—lb—lb-—i — — —_
Lh = W N — O\DOO(‘--JO\‘JI-&M S =

26

Aty

row.me

wald
pno0 L30T

o  (flfounns

ORDR
DIANA L. SULLIVAN, ESQ.

Nevada Bar #4701 | Fi) FD

GHANEM & SULLIVAN, LLP

8861 West Sahara, Suite 120

Las Vegas, NV 89117 ;
Telepholne: (702) 862-4450 . R
Facsimile: (702) 862-4422

Attorneys for Plaintiffs. CP/ [\ ;:,f)( _

BRADLEY J. SHAFER*, MI Bar No. P36604 CLERK =~
Shafer & Associates, P.C.

3800 Capital City Blvd., Suite 2

Lansing, Michigan 48906-2110

(517) 886-6560 - telephone

(517) 886-6565 - facsimile

shaferassociates(@acd.net - email

*Pending Admission Pro Hac Vice

DISTRICT COURT
CLARK COUNTY, NEVADA

DEJA VU SHOWGIRLS OF LAS VEGAS,
LLC, d/b/a Déja vu Showgirls, LITTLE gasi 1‘1{? §33273
DARLINGS OF LAS VEGAS, LLC, d/b/a opL. NO.:

Little Darlings, K-KEL, INC., d/b/a Spearmint
Rhino Gentlemen’s Club, OLYMPUS
GARDEN, INC., d/b/a Olympic Garden,
SHAC, LLC, d/b/a Sapphire, THE POWER
COMPANY, INC., d/b/a Crazy Horse Too
Gentlemen’s Club, D, WESTWOOD, INC.,,
d/b/a Treasures, and D.I. FOOD & .
BEVERAGE OF LAS VEGAS, LLC, d/b/a
Scores,

ORDER ADMITTING TO PRACTICE

Plaintiff,

V8.

NEVADA DEPARTMENT OF TAXATION,
NEVADA TAX COMMISSION, NEVADA
STATE BOARD OF EXAMINERS, and
MICHELLE JACOBS, in her official capacity
only,

Defendants.

JAVV I

qan303e
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BRADLEY J. SHAFER, ESQ. having filed his Motion to Associate Counsel under

Nevada Supreme Court Rule 42, together with a Verified Application for Assoéiation of
Counsel, a Certificate of Good Standing for the states of Michigan and Arizona, and the State
Bar of Nevada Statement; said application having been noticed, no objectiéns having being
made, and the Court being fully apprised in the premises, and good cause appearing, it is
hereby

ORDERED, that said application is héreby granted, and Bradley J. Shafer, Esq. is
hereby admitted to practice in the above-entitled Court for the purposes of the above entitled

matter only.

DATED this ZJOW day of March, 2007.

AP Ol
DISTRICT WGE W

Subipttted By:

DIANA L. SULLIVAN,
Nevada Bar #4701
8861 West Sahara, Suite 120
Las Vegas, NV 89117
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Little Darlings Of Las Vegas LLC, K-Kel Inc, et al vs Nevada Dept

Of Taxation, Olympus Garden Inc, et al

REGISTER OF ACTIONS
Cast No. 06A533273

w0 W W N W W W

Page 1 of 2

Location : District Court Civil/Criminal Help

Case Type:
Subtype:
Date Filed:
Location:
Conversion Case Number:
Supreme Court No.:

Other Civil Filing
Other Civil Matters
12/19/2006
Department 11
A533273

60037

PARTY INFORMATION

Defendant Jacobs, Michelle

Defendant Nevada Dept Of Taxation
Defendant Nevada State Board Of Examiners
Defendant Nevada Tax Commission

Doing Crazy Horse Too Gentlemen's Club

Business As

Doing
Business As

Deja Vu Showgirls

Doing Little Darlings
Business As
Doing Olympic Garden

Business As

Doing Scores

Business As

Doing
Business As

Doing Treasures

Business As

https://www.clarkcountycourts.us/Anonymous/CaseDetail.aspx?CaselD=6642579& Heari...

Spearmint Rhino Gentlemen's Club

Appellants' Appendix

Lead Attorneys

Blake A. Doerr
Retained
702-486-3416(W)

Blake A. Doerr
Retained
702-486-3416(W)

Blake A. Doerr
Retained
702-486-3416(W)

Blake A. Doerr
Retained
702-486-3416(W)

Retained
FHSRRGOTEEE
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Page 2 of 2

Plaintiff D | Food And Beverage Of Las Vegas William H. Brown
LLC Retained

702-474-4222(W)

Plaintiff D Westwood Inc William H. Brown
Retained

702-474-4222(W)

Plaintiff Deja Vu Showgirls Of Las Vegas LLC William H. Brown
Retained

702-474-4222(W)

Plaintiff K-Kel Inc William H. Brown
Retained

702-474-4222(W)

Plaintiff Little Darlings Of Las Vegas LLC William H. Brown
Retained

702-474-4222(W)

Plaintiff Olympus Garden Inc William H. Brown
Retained

702-474-4222(W)

Plaintiff Power Company Inc William H. Brown
Retained

702-474-4222(W)

Plaintiff Shac LLC Doing Business William H. Brown
As Sapphire Retained

702-474-4222(W)

EVENTS & ORDERS OF THE COURT
05/03/2007 [ Motion to Associate Counsel (3:00 AM) (Judicial Officer Togliatti, Jennifer)

PLTF'S MTN TO ASSOCIATE COUNSEL/1 Relief Clerk: Carole D'Aloia Heard By: Jennifer Togliatti

Minutes
05/03/2007 3:00 AM
- Court noted no opposition received and, based upon
review, ORDERED, motion GRANTED, Ms. Sullivan to
prepare and submit appropriate order and notify all
parties. CLERK'S NOTE: A COPY OF THIS MINUTE
ORDER WAS PLACED IN THE ATTORNEY FILE OF
DIANA L. SULLIVAN, ESQ. (GHANEM & SULLIVAN,
LLP) ON 5/18/07. cd

Return to Regqister of Actions

Appellants' Appendix Page 37
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Attorney General's Office
555 E. Washingion. Suite 3900

Las Vegas, NV 89103
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ANS
CATHERINE CORTEZ MASTO
Attorney General "

DAVID J. POPE
Sr. Deputy Attorney General
Nevada State Bar #8617 Mx 3 45 e
Suzanne M. Warren Lt
Deputy Attorney General AN
Nevada State Bar #9002 AN G
555 E. Washington Ave., Suite 3900 CLim: 0 o
Las Vegas, Nevada 89101 v e
(702) 486-3420
(702) 486-3416 fax
Attorneys for the Nevada Department of Taxation
DISTRICT COURT

CLARK COUNTY NEVADA
DEJA VU SHOWGIRLS OF LAS VEGAS,
LLC, d/b/a Déja Vu Showgirls, LITTLE Case No. A533273
DARLINGS OF LAS VEGAS, LL.C d/b/a
Little Darlings, K-KEL, INC., d/b/a Dept. No. IX

Spearmint Rhino Gentlemen’s Club,

OLYMPUS GARDEN, INC., d/b/a Olympic

Garden, SHAC, LLC, d/b/a Sapphire, THE ANSWER
POWER COMPANY, INC., d/b/a Crazy

Horse Too Gentlemen’s Club, D.

WESTWOOD, INC., d/bfa Treasures, and

D.1. FOOD & BEVERAGE OF LAS VEGAS,

LLC, d/b/a Scores,

Plaintiff(s),
VS,
NEVADA DEPARTMENT OF TAXATION,
NEVADA TAX COMMISSION, NEVADA
STATE BOARD OF EXAMINERS, and

MICHELLE JACOBS, in her official
capacity only,

Defendants.

COMES NOW, Defendants Department of Taxation, Nevada Tax Commission, Nevada
State Board of Examiners, and Michele Jacobs, in her official capacity only, by and through
their attorneys, Catherine Cortez Masto, Attorney General, David J. Pope, Senior Deputy

Attorney General, and Suzanne M. Warren, Deputy Attorney General, and hereby submit their

= AR

Answer to Plaintiff's First Amended Complaint.

Page 3*18
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'JURISDICTION AND VENUE

Answering paragraph 2, Answering Defendants are without sufficient knowledge or
information upon which to form a belief as to the truth or falsity of the allegations
contained therein, and upon said basis, deny each and every allegation contained
therein.
Answering paragraph 3, Answering Defendants are without sufficient knowledge or
information upon which to form a belief as to the truth or falsity of the allegations
contained therein, and upon said basis, deny each and every allegation contained
therein. Answering Defendants specifically deny that they are persons for purposes of
42 U.S.C. § 1983. ,
Answering paragraphs 4, 5, and 6, Answering Defendants are without sufficient
knowledge or information upon which to form a belief as to the truth or faisity of the
allegations contained therein, and upon said basis, deny each and every allegation
contained therein.

PARTIES
Answering paragraphs 7, Answering Defendants incorporate by reference each and
every paragraph above as if fully set forth herein.
Answering paragraphs 8, 9, 10, 11, 12, 13, 14, 15, and 16, Answering Defendants are
without sufficient knowledge or information upon which to form a belief as to the truth or
falsity of the allegations contained therein, and upon said basis, deny each and every
allegation contained therein.
Answering paragraph 17, Answering Defendant Nevada Department of Taxation admits
that it is a governmental entity created under the laws of the State of Nevada and that it
administers and enforces the statutory provisions of Chapter 368A of the Nevada
Revised Statutes, and collects the Live Entertainment Tax, for all non-gaming licensed
taxpayers in Nevada. Other Answering Defendants answer that they are without

sufficient knowledge or information upon which to form a belief as to the truth or falsity
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of the allegations contained therein, and upon said basis, deny each and every
allegation contained therein.

Answering paragraph 18, the answering Defendant Nevada Tax Commission admits
that it is a governmental entity created by the laws of the State of Nevada and that it is
the head of the Department of Taxation which administers and enforces the statutory
provisions of Chapter 368A of the Nevada Revised Statutes with regard to non-gaming
licensed taxpayers and that it is statutorily authorized to consider and rule upon
appeals of refund claims. The answering Defendant Nevada Tax Commission further
answers that they are without sufficient knowledge as to the remaining allegations and
therefore deny the same. Other Answering Defendants answer that they are without
sufficient knowledge or information upon which to form a belief as to the truth or falsity
of the allegations contained therein, and upon said basis, deny each and every
allegation contained therein.

Answering paragraph 19, Answering Defendant State Board of Examiners admits that
it is a governmental entity created under the laws of the State of Nevada, consisting of
the governor, the secretary of state, and the attorney general. Answering Defendant
Nevada State Board of Examiners further admits that pursuant to NRS 368A.250, it is
authorized to approve refunds of amounts collected by the Nevada Department of
Taxation in excess of the amount legally due. The answering Defendant State Board of
Examiners further answers that it is without sufficient knowledge as to the remaining
allegations and therefore denies the same. Other Answering Defendants answer that
they are without sufficient knowledge or information upon which to form a belief as to
the truth or falsity of the allegations contained therein, and upon said basis, deny each
and every allegation contained therein.

Answering paragraph 20, Answering Defendant Michelle Jacobs admits that she is an
employee of the Nevada Department of Taxation and is, in some capacity, responsible
for the administration of Chapter 368A. Other Answering Defendants further answer

that they are without sufficient knowledge or information upon which to form a belief as
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10.

11.

12.

13.

14.

13.

to the truth or falsity of the allegations contained therein, and upon said basis, deny
each and every allegation contained therein.
STATEMENT OF FACTS

Answering paragraph 21, Answering Defendants incorporate by reference each and
every paragraph above as if fully set forth herein.

Answering paragraph 22, Answering Defendants admit the allegations contained
therein.

Answering paragraph 23, Answering Defendant Nevada Department of Taxation admits
that it collects the tax imposed by Chapter 368A (Plaintiffs incorrectly cite Chapter
367A) from taxpayers who/which are not licensed gaming establishments. Answering
Defendant Nevada Department of Taxation further admits that pursuant to NRS
368A.140 it shall adopt such regulations as are necessary to carry out this function.
Other Answering Defendants further answer that they are without sufficient knowledge
or information upon which to form a belief as to the truth or falsity of the allegations
contained therein, and upon said basis, deny each and every allegation contained
therein.

Answering paragraph 24, Answering Defendants are without sufficient knowledge or
information upon which to form a belief as to the truth or falsity of the allegations
contained therein and, upon said ground, deny each and every allegation contained
therein.

Answering paragraph 25, Answering Defendants admit that the statutory sections cited
therein, as they existed when enacted, speak for themselves.

Answering paragraph 26, Answering Defendants admit that Chapter 368A was
amended by Assembly Bill No. 554 which reduced the scope of the exception as
contained in NRS 368A.200(5)(d) from a maximum seating capacity limitation of 300 to
200. Answering Defendants further answer that they are without sufficient knowledge

or information upon which to form a belief as to the truth or falsity of the remaining
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16.

17.

18.

19.

20.

21.

i
/!

allegations contained therein and, upon said ground, deny each and every remaining
allegation contained therein.

Answering paragraph 27, 28, 29, 30, 31, 32, 33, and 34, Answering Defendants admit
that the Plaintiffs mentioned therein have been required to pay the Live Entertainment
Tax found in Chapter 368A of the NRS. Answering Defendants further answer that
they are without sufficient knowledge or information upon which to form a belief as to
the truth or falsity of the remaining allegations contained therein, and upon said basis,
deny each and every other allegation contained therein.

Answering paragraph 35, Answering Defendants are without sufficient knowledge or
information upon which to form a belief as to the truth or falsity of the allegations
contained therein and, upon said ground, deny each and every allegation contained
therein. |

Answering paragraph 36, Answering Defendants are without sufficient knowledge or
information upon which to form a belief as to the truth or falsity of the allegations
contained therein and, upon said ground, deny each and every allegation contained
therein.

Answering paragraph 37, Answering Defendants admit the allegations contained
therein.

Answering paragraph 38, Answering Defendants are without sufficient knowledge or
information upon which to form a belief as to the truth or falsity of the allegations
contained therein and, upon said ground, deny each and every allegation contained
therein.

Answering paragraph 39 and 40, Answering Defendants are without sufficient
knowledge or information upon which to form a belief as to the truth or falsity of the
allegations contained therein and, upon said ground, deny each and every allegation

contained therein.
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22.

23.

24.

29.

26.

27.

28.

29.

30.

31.

EXCERPTS OF THE TAX ON LIVE ENTERTAINMENT STATUTE
Answering paragraph 41, Answering Defendants incorporate by reference each and
every paragraph above as if fully set forth herein.

Answering paragraph 42, Answering Defendants admit that the excerpts from the
statute appear to be the same language found in the statute cited therein.
Answering paragraphs 43, 44, and 45, Answering Defendants admit that the statutory
sections cited therein speak for themselves.
Answerihg paragraph 46, Answering Defendants admit that pursuant to NRS
368A.140(2)(a) the Nevada Department of Taxation is statutorily required to collect the
Live Entertainment Tax from non-gaming licensed taxpayers and pursuant to NRS
368A.140(2)(b) is empowered to adopt such regulations as are necessary to carry out
the provisions of paragraph (a).
Answering paragraph 47, Answering Defendants admit that pursuant to NRS
368A.200(5) the tax imposed by Chapter 368A is not applicable to a variety of
circumstances and further admit that any statutory sections cited therein speak for
themselves.
Answering paragraphs 48, 49 and 50, Answering Defendants admit that the statutory
sections cited therein speak for themselves.

COUNT | - DECLARATORY RELIEF
Answering paragraph 51, Answering Defendants incorporate by reference each and
every paragraph above as if fully set forth herein.
Answering paragraph 52, Answering Defendants deny each and every allegation
contained therein.
Answering paragraph 53, Answering Defendants deny each and every allegation
contained therein.
Answering paragraph 54, Answering Defendants are without sufficient knowledge or

information upon which to form a belief as to the truth or falsity of the allegations
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32.

33.

34.

35.

36.

37.

38.

39.

contained therein and, upon said ground, deny each and every allegation contained
therein.
Answering paragraph 55, Answering Defendants deny each and every allegation
contained therein.
Answering paragraph 56, Answering Defendants deny each and every allegation
contained therein.
COUNT Hl - INJUNCTIVE RELIEF

Answering paragraph 57, Answering Defendants incorporate by reference each and
every paragraph above as if fully set forth herein.
Answering paragraph 58, Answering Defendants are without sufficient knowledge or
information upon which to form a belief as to the truth or falsity of the allegations
contained therein and, upon said ground, deny each and every allegation contained
therein.
Answering paragraph 59, Answering Defendants admit only that they intend to enforce
and carry out the provisions of Chapter 368A. Answering Defendants deny each and
every remaining allegation contained therein.
Answering paragraph 60, Answering Defendants are without sufficient knowledge or
information upon which to form a belief as to the truth or falsity of the allegations
contained therein and, upon said ground, deny each and every allegation contained
therein.
Answering paragraph 61, Answering Defendants are without sufficient knowledge or
information upon which to form a belief as to the truth or falsity of the allegations
contained therein and, upon said ground, deny each and every allegation contained
therein.

COUNT lli - DAMAGES AGAINST DEFENDANTS
Answering paragraph 62, Answering Defendants incorporate by reference each and

every paragraph above as if fully set forth herein.
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40.

41.

42.

43.

44,

45.

Answering paragraph 63, Answering Defendants are without sufficient knowledge or
information upon which to form a belief as to the truth or falsity of the allegations
contained therein and, upon said ground, deny each and every allegation contained
therein.

Answering paragraph 64, Answering Defendants are without sufficient knowledge or
information upon which to form a belief as to the truth or falsity of the allegations
contained therein and, upon said ground, deny each and every allegation contained
therein.

Answering paragraph 65, Answering Defendants are without sufficient knowledge or
information upon which to form a belief as to the truth or falsity of the allegations
contained therein and, upon said ground, deny each and every allegation contained
therein.

Answering paragraph 66, Answering Defendants deny each and every allegation
contained therein.

COUNT IV - ATTORNEY FEES AND COSTS

Answering paragraph 67, Answering Defendants incorporate by reference each and
every paragraph above as if fully set forth herein.

Answering paragraph 68, Answering Defendants deny each and every allegation
contained therein.

As to any allegations not specifically answered above or inadvertently omitted,
Answering Defendants deny them in their entirety.

AFFIRMATIVE DEFENSES

Plaintiffs’ Complaint fails to state a claim upon which relief may be granted.
Answering Defendants claim all immunities, defenses, exemptions, and limitations on
liability pursuant to the provisions of Chapter 41 of the Nevada Revised Statutes.
Answering Defendants are entitled to qualified immunity as a matter of law.
Answering Defendants are not “persons” for purposes of 42 U.S.C. § 1983 and therefore

no remedy in the form of monetary damages is available under that statute.
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Dated March 3, 2008

. The Defendants are not “persons” for purposes of 42 U.S.C. § 1983 and therefore no

remedy in the form of injunctive relief is available under that statute.

. Pursuant to Chapter 368A of the Nevada Revised Statutes, Plaintiffs are not entitled to

an injunction, writ of mandate, or any other legal or equitable process to prevent or

enjoin the collection of the tax, penalty or interest imposed by Chapter 368A.

. The Nevada Department of Taxation properly assessed tax as authorized and required

by, and in accordance with, Chapter 368A of the Nevada Revised Statutes and the

applicable Nevada Administrative Code provisions.

. The Defendants are entitled to sovereign immunity.

. This action is barred by Nevada Revised Statutes 41.031 and 41.0337, due to Plaintiffs’

failure to name the State of Nevada as a defendant.

10. Answering Defendants allege that at the time of filing of this Answer, all possible affirmative

defenses may have not been alleged pending the development of sufficient facts after
reasonable inquiry; therefore, Answering Defendants reserve the right to amend this
Answer to allege additional affirmative defenses if warranted by subsequent investigation.

WHEREFORE, Defendants pray that this Court enter judgment in their favor and that

Plaintiffs take nothing by way of their Complaint.

Respectfully submitted:

CATHERINE CORTEZ MASTO
‘Attorney General

By: Cﬂ f
Ny

David J. Pdpe *
Sr. Deputy Attorney General
Nevada State Bar #8617
Suzanne M. Warren
Nevada State Bar #9002
555 E. Washington Ave., #3900
Las Vegas, NV 89101

Attorneys for Defendants
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CERTIFICATE OF SERVICE

| certify that | am an employee of the State of Nevada, Office of the Attorney General, and

that on March 4, 2008, | served the foregoing Answer by mailing a copy thereof, via first class,

Attorney General's Office
555 E. Washington, Suite 3900

Las Vegas. NV 83101

postage- paid mail, addressed as follows:

Bradley J. Shafer, Esq.

Shafer & Associates, P.C.
3800 Capital City Bivd., Ste. #2
Lansing, Ml 48906

Dominic P. Gentile, Esq.
Gentile Depaima, Ltd.
Las Vegas, NV 89169

DATED this Say of March, 2008

By:
An employee of the State of Nevada,
Office of the Attorney General
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Plaintiff D | Food And Beverage Of Las Vegas William H. Brown
LLC Retained
702-474-4222(W)

Plaintiff D Westwood Inc William H. Brown
Retained
702-474-4222(W)

Plaintiff Deja Vu Showgirls Of Las Vegas LLC William H. Brown
Retained
702-474-4222(W)

Plaintiff K-Kel Inc William H. Brown
Retained
702-474-4222(W)

Plaintiff Little Darlings Of Las Vegas LLC William H. Brown
Retained
702-474-4222(W)

Plaintiff Olympus Garden Inc William H. Brown
Retained
702-474-4222(W)

Plaintiff Power Company Inc William H. Brown
Retained
702-474-4222(W)

Plaintiff Shac LLC Doing Business William H. Brown
As Sapphire Retained
702-474-4222(W)

EVENTS & ORDERS OF THE COURT
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ALL PENDING MOTIONS 07/31/08 Court Clerk: Alan Paul Castle Reporter/Recorder: Yvette Lester Heard By: Jennifer
Togliatti

Minutes
07/31/2008 9:00 AM

- DEFENDANTS NEVADA DEPT OF TAXATION, NEVADA
TAX COMMISSION & NEVADA STATE BOARD OF
EXAMINERS' MOTION TO DISMISS...PLAINTIFF'S
MOTION FOR PRELIMINARY INJUNCTION Arguments
by counsel. COURT ORDERED, transcript be prepared
for today's proceedings and matter continued to chambers
for status check on decision. Court notes if the motion to
dismiss is denied, this court wants to make a substantive
ruling for the purposes of the also pending motion for
preliminary injunction. 8/14/08 (CHAMBER) STATUS
CHECK: TRANSCRIPT / DECISION PENDING
MOTIONS

Parties Present
Return to Regqister of Actions
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LAS VEGAS, NEVADA, THURSDAY, JULY 31, 2008, 9:00 A.M.

THE COURT: Deéja Vu Showgirls versus Nevada Department of
Taxation, A533273.

MS. SULLIVAN: Judge, do you have a court reporter?

THE COURT: We have recording equipment.

MS. SULLIVAN: Okay.

THE COURT: You need to state your appearances, and you're being —

MS. SULLIVAN: Diana Sullivan on behalf of the plaintiffs’ local counsel.

MR. SHAFER: Your Honor, Bradley Shafer, a member of the Michigan

and Arizona bars appearing pursuant to a pro hac vice admission on behalf of

plaintiffs, Your Honor.

MR. POPE: Your Honor, good morning, David Pope with the Nevada

Attorney General’'s Office on behalf of the defendants.

MR. DOERR: Good morning, Your Honor, Blake Deerr on behalf of the
Attorney General's Office on behalf of defendants.

THE COURT: Good Morning. Do you want to address the motion to
dismiss first and then —

MR. DOERR: Yes we do.

THE COURT: QOkay. I've reviewed the motion, the opposition, the
rebuttal, the complaint. There were no erratas or supplements to that set of
pleadings that I'm aware of. Correct?

MR. DOERR: That's correct.

THE COURT: Okay. Ready when you are.

MR. DOERR: We brought this motion. We don’t believe, because of

the way the matter was filed, that the Court has jurisdiction. We brought the motion

2
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to sort of clean up the matter procedurally. And we believe the argument was
simple and we included that in our brief. And unless you have a specific question —

THE COURT: Not really.

MR. DOERR: Okay.

THE COURT: | think you were very thorough and | might have a
question or two for plaintiffs, but you can address their comments in reply if you like.

MR. POPE: Okay.

MR. DOERR: Okay. Thank you.

MR. SHAFER: Thank you, Your Honor.

There are numerous arguments that they have raised in their motion,
and in response we set out in very detailed form why that motion is not well taken.

The first argument is because of the line of cases from the United
States Supreme Court deaiing with Patsy where the United States Supreme Court
has said that when you have a 1983 action, a federal civil rights violation action,
exhaustion of administrative remedies is not required.

Your Honor, we've cited all those cases. The State hasn't responded to
that argument at all. They have cited no cases in response because there are none.
There’s nothing to respond to Patsy. That is hornbook law from the United States

Supreme Court, and, in fact, Your Honor, in the Scotsman Manufacturing and the

Malecon Tobacco case, the Nevada Supreme Court has recognized that. And, in

fact, in Malecon Tobacco — if I'm pronouncing that company’s name correctly — the

State Supreme Court said they are aware of no state that does not have an
exception, when constitutional rights are at issue, to the exhaustion requirement.
Now, there is only one argument that the State has made in regard to

why the Scotsman Manufacturing direct refund action, which they have asserted to
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the federal court and the federal court agreed with them, gave us a plain, speedy
and efficient remedy in order to the — for the federal court to dismiss out that lawsuit
because it didn't have jurisdiction under the Tax Injunction Act.

And the only reason that they assert that is because they contend that,

unlike Scotsman Manufacturing, our case does not deal with constitutional issues

because we have added — in addition to a declaratory judgment action we've
requested injunctive relief, we've requested refund, we've requested damages,
we've requested attorney fees. Your Honor, all of those forms of relief are

conditioned and contingent upon the constitutionality of the law. If the Court rules

that the law is constitutional there is no injunctive relief, there are no damages, there

is no refund, there is no attorney fees and costs.

THE COURT: So on page 12 of your complaint, at paragraph 56, when
'you plead that, “both as a result of the constitutional violations as enumerated
above, as well as the specific exemption as set forth in NRS 368A.200(5)(a).” — just
kind of leaving it there — “as well as” — | mean, and then in the motions for
preliminary injunction you reference those exemptions as further, you know, being
illustrative of the content-based nature of all of this, and the intent of the legislature
to purposely target these types of businesses.

So, what are you alluding to when you say, above “as well as the
specific exemption”?

MR. SHAFER: Your Honor, if you take a look at that specific
exemption, that isn’t the exemption in regard to the content; that is the first
exemption that says that what is exempted out is any live entertainment, which the
State of Nevada can’t tax because the - of the federal or state constitutions.

THE COURT: So the other — so 368A.200(5), that you cite in
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paragraph 47, and then (5)(a) is the —

MR. SHAFER: Itis that exemption that | just said, Your Honor.

And so, realistically, the Court can rule in my clients’ favor on the
injunctive relief in one of two fashions. Number one, the Court can just rule it's a
reasonable likely [sic] that the statute is unconstitutional, or it's reasonable — there’s
a reasonable likelihood that we fall within that exemption.

| can’t tell Your Honor why they put that exemption in there. That
exemption is there. If in fact they cannot tax my clients, which | believe they cannot
for all the reasons set forth in our motion for preliminary injunction, they just — by
definition they fall within that exemption.

THE COURT: And you're talking about the paragraph starting, “Some”
— well, the sentence starting, “Some of the exemptions include live entertainment
that the State is prohibited from taxing under the constitutional laws or treaty of the
United States or Nevada constitution, live entertainment that is not provided at a
licensed gaming establishment if the facility has a maximum seating capacity of less
than 200, live" — and it goes on.

MR. SHAFER: Yes, but, Your Honor, only that first one. That -

THE COURT: Well, that's what I'm trying to get at.

MR. SHAFER: Yes.

THE COURT: Are you suggesting to me that part of this complaint is

that one of the other exemptions could apply to your clients?

MR. SHAFER: No, no.
THE COURT: Okay, because it's — because then we're not strictly
talking about constitutionality necessarily.

MR. SHAFER: No. | apologize if that was not clear enough.
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THE COURT: Okay.

MR. SHAFER: But all of the briefing we've alluded to that —

THE COURT: Right.

MR. SHAFER: -- specific exemption.

THE COURT: But, | mean, I'm looking at the complaint —

MR. SHAFER: Okay.

THE COURT: -- and the complaint says, “as well as the specific
exemption.” You did cite it. | just want to make sure -

MR. SHAFER: Yes, Your Honor.

THE COURT: -- because | go back to 47, where you —

MR. SHAFER: Okay.

THE COURT: -- lay out the language and you include all the other, you
'know, seating capacity and all those other things.

MR. SHAFER: Right.

THE COURT: | just want to make sure | was clear.

MR. SHAFER: No, Your Honor. There is no other exemption we're
claiming we fall within.

THE COURT: You're not trying to just sniggle that in with the sentence
fragment?

MR. SHAFER: Your Honor, I'm an officer of the court. I'm an Eagle
Scout; just came back from Boy Scout camp. Okay? We're not claiming we're
falling within any other exemption.

THE COURT: Okay.

MR. SHAFER: Your Honor, the next issue that we have raised under

Nevada law is if the administrative is futile. And what | would like to point out to
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Your Honor is the differences of the plaintiffs in the two cases, because Déja Vu and
Little Darlings of Las Vegas LLC, which are two of the plaintiffs in the lawsuit that
we're in front of Your Honor right now on the motion to dismiss, which is the first
lawsuit, they are not plaintiffs in the second lawsuit, for the reason that they have yet
to undergo their administrative refund claims in the Nevada Tax Commission. The
reason for that, Your Honor, is that the statute was amended in 2005 to reduce the
seating capacity to capture those clients.

So, because of the timing for the refund claims, and then the
proceedings in front of the Nevada Tax Commission, they didn't have to file
.administrative refund claims previously. They have not done that. They are seeking
injunctive relief. And it would obviously be futile for them to make any claims in
iregard to the Nevada Tax Commission, because the Nevada Tax Commission has
already said they don’t find any merit in regard to the claims that we have — the
:claims that the other plaintiffs have raised, Your Honor.

| should also point out that they have raised two other arguments, Your
'Honor, which would also make it futile. Number one is the NAC, 368A.170, which is
the NAC that says — that they contended for the first time in front of the Nevada Tax
Commission would preclude my client from obtaining a refund — which says that
unless you can give the money back to the customer you can't get a refund. So,
there is no administrative remedy, according to them, for my client; that would apply
to the Déja Vu and the Little Darlings clients as well.

But most ironic, Your Honor, is that in their response to the motion for
preliminary injunction, now they're even making an argument that my client doesn’t
even have standing to bring an administrative refund claim because of that NAC.

Now | think that's totally false, but that’s their argument.
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And again, Your Honor, they specifically cited Scotsman Manufacturing

to the Federal District Court here, to the Ninth Circuit, and those courts utilized that
decision by saying my client has a right — an independent right of relief. It is this
lawsuit that is the independent right of relief. They already won on that issue. We

talked about judicial estoppel, Your Honor, in our brief. They cannot have it both

'ways. They can’t say to one court, you have an independent claim of remedy, go do

it in state court, and then we get into state court and they say, oh, you don't have
that.

Your Honor, the last argument that they have is in regard to the inability

'to bring injunctive relief because of the statute, and | mean the live entertainment tax
:statute. Your Honor, we have said in elaborate detail, briefing both in response to

‘the motion for dismissal and the motion for preliminary injunction, why it is a blatant

violation of the separation of powers to enforce that statute because that statute

.deprives this Court of its inherent, and more importantly, constitutional power of

injunctive relief.

And, Your Honor, | want to point out to the Court; we cited the Nevada
Constitution, Article 6, section 6 that gives this Court the constitutional authority to

grant injunctive relief. We cited Nevada decisions in regard to the separation of

:powers where the Nevada Supreme Court says that that separation cannot ever be

infringed upon.
And, more importantly, we cited to Your Honor the elaborate analysis

by the Ohio Supreme Court in The City of Norwood vs. Horney case, in discussing

why a similar type of proscription is unconstitutional, and, Your Honor, they didn't
respond. The State of Nevada has not responded to that argument in the least. All

they have said is that the statute precludes it. For me to lose on that argument they

8
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have to have a response. They have no response because the law is so clear.
And, Your Honor, what | would point cut even more to this Court is that

take a look at The City of Norwood case where they're just talking about the inherentl

rights of courts to grant injunctive relief, and that's a violation of the separation of
powers. Here the authority of this Court to grant injunctive relief comes from the
state constitution. Again, they haven’t responded to that argument in the least.

And for all those reasons, Your Honor, clearly this Court should not
dismiss this first lawsuit.

Did Your Honor have any questions of me?

THE COURT: No. Thank you.

MR. POPE: Your Honor, if | may, with regard to the cases dealing with
1983 actions, | don’t believe that the plaintiffs included a claim for 1983 damages in
their second complaint, and so if the first complaint is dismissed that goes away. It
also seems as though in their moving papers that they've more or less admitted that
they can’'t get damages. The defendants are not persons for purposes of 1983, so
those cases should have no effect.

With regard to Little Darlings and Déja Vu, it's — it may be true. It's
been alleged that they still have time to file claims for refund, but, you know, they
have three years to do that, and it doesn’t say that they don'’t have to or can't file
their claim for refund to comply with the statutes that require that such a claim for
refund be filed in order for them to come to this Court with their action. So, to say
that we haven't had to file that claim for a refund yet, yeah, they — maybe they
haven’t, maybe the statute hasn’t run, but it doesn’t mean that they don't have to
comply with the statute that requires them to file a claim for refund to come here.

With regard to any NAC 368A.170, now that regulation speaks for itself,

9
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and it says that if the plaintiffs collect the tax from their patrons then they need to
show that they've refunded it to their patrons in order to get a refund themselves.
That was an issue left open before the Commission.

It's an issue here with regard to whether they're collecting it or not. |
think that the regulation also has to be read with the statute that requires that if the
admission charge — or if the tax is included in the admission charge that the ticket
says so; otherwise the entire admission charge is taxable. So that's still an issue
that’s left open.

With regard to the, you know, allegations that that's been argued two
different ways, the case law says that you can take a different position as, you know,
as long as the two positions weren't argued for, we’'ll just say, purposes to better
your position in the case — or whatever the exact language was. That wasn't —it's
not why it was done.

And, in fact, you know, if the plaintiffs are able to prove that the way
that they do collect and pay the tax then that issue might be resolved, you know, in
their favor. In other words, it could have been a mistake. It could have been the
position is argued on a set of facts or in the context that's present on that day of
hearing. So | don't think that there is judicial estoppel on that issue.

With regard to the other issue that — you know, regarding the direct and
speedy remedy and that it was argued in the federal case that there is a direct — or
that there is a plain and speedy remedy and that there’s a direct remedy on
constitutional issues, all that was argued in that case was that in addition to a refund
claim being a remedy at law that there is this additional remedy of the direct remedy
on constitutional issues.

| don't think that it was ever represented that they were entitled to it. |
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don't think it was represented that this case was in fact gonna be, you know, their
direct-remedy refund case. It's something that they have to establish pursuant to
the cases. They have to show that it's — that it meets one of the two exceptions.
That it's limited to constitutional issues would be the exception in this case.

And because there is a claim for damages pursuant to 1983, there is
something other than constitutional issues. Attorney’s fees, the question of, are they
collecting the tax from their patrons or are they paying it themselves, is another
.question. There's all kinds of questions in this case that's beyond the constitutional
question. It's not just limited to a declaratory — a request for declaratory relief as to
whether or not this tax is constitutional.

You know, they could have done it this way, Your Honor; they could
‘have filed a claim for refund, held that in abeyance, requested dec relief from this
‘Court, and then when they got that answer could have went back and pursued the
-administrative claim for refund. They didn’t do it that way. They're trying to put it all
together and bring it directly here.

With regard to the injunction statute, Your Honor, statutes are
presumed constitutional. The statute says no injunctions. There's a really good
reason for that. The State’s budget is based on revenue. It's projected. The State
needs that revenue to operate. Therefore, | think tax statutes are different than
other statutes. There’s a different need.

THE COURT: Allright. | mean, but that's — what does that have to do
with the separation-of-powers argument? There’s a really — either it's — you know,
I'm not really hearing any comments on that.

There's — you know, what I'm hearing is, there’s a really good reason

for it, and that’s fine. Butifitis, in fact, a separation-of-powers issues, there's no
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really good reason that you get to do that.

MR. POPE: Well, citing the —

THE COURT: As far as the legislature, not you.

MR. POPE: Right.

THE COURT: So, could you maybe highlight — because you have a lot
of issues and a lot of briefing, highlight for me what your response was to that
argument?

MR. POPE: | think that our general response to that argument would
be that the statute -

THE COURT: Presumes.

MR. POPE: -- was presumed constitutional. In addition, Article 6, you
Iknow, gives this Court jurisdiction. It doesn't specifically mention injunctions, at
least not when | reviewed it. That's all | have on that one, Your Honor, but in — you
'know —

THE COURT: | mean, they kind of cross over, the motions. So |
understand we're in motion-to-dismiss mode right now —

MR. POPE: Yeah.

THE COURT: -- but ! —so, you know, if we get to that point later |
guess you can further address it, but it's in your pleadings in some form or fashion,
either in the reply, or in the motions for preliminary injunction, or both — | mean, in
your opposition. Correct?

So | went back and | carefully culled through. | could find all the
arguments that you have to address. Otherwise it's just basically the presumption —

MR. POPE: Yeah. And we argue that there’s no irreparable harm

because it’s just — it's money.
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THE COURT: Well, that's different.

MR. POPE: Right.

THE COURT: That's me deciding whether there's a reasonable
likelihood of success on the merits, balancing the hardships and ignoring the

provision that you're referencing and making a substantive decision; two different

things.

So, | mean, | know those arguments because you went through very

carefully. And, so, | was just curious as to the specific arguments in response to the

'suggestion that — the separation-of-powers argument.

And you're saying the presumption in your pleadings — and what else?
‘Remind me one more time — you said — I'll find it, don’t worry.

MR. POPE: It wasn't specifically addressed in the authorities cited.

THE COURT: Okay.

MR. POPE: At least - well, | should say | cited in the Article 6.

THE COURT: Right. So, you're saying —

MR. POPE: Yeah.

THE COURT: -- there’s nothing in what you reviewed that gives this
Court that particular power.

MR. POPE: Specifically, yeah.

THE COURT: Okay.

MR. POPE: Thank you.

THE COURT: Did you have anything in light of those comments at the
end there, before we move on to the motion for preliminary injunction?

MR. SHAFER: Yes, Your Honor, just briefly. There is nothing in either

of their responses dealing with the separation-of-powers argument other than the

13
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simple statement that the statute says you can’t have injunctive relief. That's — that

is flat-out it.

In regard —

MR. DOERR: Your Honor, we'd be happy to brief that if you'd so
desire.

MR. SHAFER: Well, Your Honor, you know —

MR. DOERR: We’d be happy to brief that specific issue if you are
inclined to take it under advisement.

THE COURT: Well, let's do this: let's hear what he has to say. I'll hear

.arguments on the injunction since you're all here and you're all prepared to go, and
then if | need any additional anything I'll let you know.

MR. SHAFER: Thank you, Your Honor.

Your Honor, in regard to the NAC in — as being something different than
the constitutionality, no. That deals with the refund action, Your Honor, which is the
second lawsuit. The second lawsuit is the refund action.

This is a prophylactic, offensive attack against the constitutionality of
this statute so that we could get injunctive relief so that we don't have to pay the tax
in the future, and then potentially put the State in the position that seven years down
the road, after the U.S. Supreme Court either takes the case and hears it or denies
cert, whichever way it goes, and, if we were to win, that the State then doesn't have
to have a humongous bill that they have to refund. So this case deals only with the
constitutional arguments.

And | swear to God, | think | heard Mr. Pope say that even though we
have a 1983 action in this case, we don't have a 1983 action in the second case, so

if the Court dismisses this case then there won't be a 1983 action. That was in
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response to his argument about Patsy.

But we're here for the dismissal of this case. This is a 1983 action.
Patsy — and it's just not Patsy, we've cited a plethora of cases. There are no
exceptions to that, Your Honor. The only case law this Court will find, is there a finai
determination from the State? There is a final determination from the State; they
said we're not entitled to it. So Patsy says that we do not have to exhaust
administrative remedies.

And more importantly, Your Honor — and I'll point this out — the Nevada

Supreme Court in the Scotsman Manufacturing case said, all you have to do to

.prove futility of your administrative remedies in order to have an exception is have
the State say they believe the statute is constitutional. That's what Scotsman
'Manufacturing says.

They have defended this tooth and nail. And they say to this Court that

it's constitutional. They said it to the Nevada Tax Commission that it's constitutional.
That's all we need. And that’s only one exception, the futility exception. We fall
within every one of them. We fall within Scotsman, we fall within Patsy — with Patsy,
we fall within the futility.

If the Court doesn’t have any other questions, those are my comments
in regard to the motion to dismiss.

THE COURT: Can we address the motion for preliminary injunction
now and make a complete record on that so that —

MR. SHAFER: Yes, Your Honor.

Again, Your Honor, probably the critical issue for the Court’s
consideration is not what is in the briefing but what is not in the briefing. I've set

forth all the constitutional protections. Clearly, live entertainment, in and of itself, let
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alone exotic dancing, they are both protected under both the federal and state
constitutions.

And | should also point out, Your Honor, as we pointed out in our reply
brief, there’s really two taxes here. There’s the casino tax and the live entertainment
tax. And, Your Honor, we're not trying to get any type of injunction in regard to the

casino tax. I'm only dealing with the live entertainment tax in regard to my clients.

‘That’s the injunction | want. | want my clients not to have to pay this tax.

Now, every case that has ever been decided in the history of this
country in regard to laws which impact upon first amendment rights, which this law

clearly does because it is a direct tax on first amendment-protected activities, say

that the government has the burden of coming forward — setting aside the level of

constitutional scrutiny to apply — the government has the burden of coming forward
with the compelling or important governmental interest.
And we know from the United States Supreme Court in the Murta

[phonetic] case they also have to show narrow tailoring, and they have to show why

the governmental interest cannot be satisfied with a — without a differential tax on

first amendment rights, without taxing some first amendment rights or not others, or
having a special tax on first amendment rights and not having a tax on other people.
There's no dispute that that is what the case law is.

Your Honor, comb their pleadings. They never say to this Court what
the compelling governmental interest is to have a differential tax. They have never
articulated to this Court why animal shows are exempted and my clients are not,
why baseball is exempted and my clients are not, why NASCAR is exempted and
my clients are not, why roving musicians are exempted and my clients are not, and

why the other twenty-five — there are twenty-five in total exemptions and exceptions
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— why there’s a differential tax on those modes of entertainment. It is their burden.
Your Honor, we cited the Ninth Circuit decision in Lakewood. We've
cited the U.S. Supreme Court decisions. It is clear that on these tax cases they
have that burden. They haven’t met that burden. They haven's said anything, let
alone a laughable argument; they haven't even made an argument.
Now, if they want to come before Your Honor, which they do, and in

their reply — I'm sorry, in their response and talk about the need to raise revenue,

that issue has been authoritatively decided by the United States Supreme Court.

They have said time and time again — we've cited it to the Court — raising revenue

cannot be a governmental interest for a differential tax on first amendment activity,

.cannot.

And the reason for that, Your Honor, is articulated in the cases — and

we've cited it to the Court — because if you have a generally applicable tax the

political process will protect from an over-taxation. If you're only taxing a few people
— and, by the way, people that a lot of people don't like — that political process
breaks down. There is no political protection there.

And that is, in fact, Your Honor, what has occurred here, because we
have given Your Honor the legislative history. And it is clear that this statute, the
extension of the casino-entertainment tax, in order to capture in live entertainment
that is not exempted, was meant to get to the strip clubs, Your Honor. And, in fact,
you'll see not only that, but the quotations from the legislative history that we have
included, talks about what is the second greatest amount of revenue of the live
entertainment tax?

And, Your Honor, the legislative history, in fact, demonstrates that these

are two taxes, because you will see in the quotations that we have included for the
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Court, they talk about the largest taxes paid by the gentlemen’s clubs — by the strip
clubs in Las Vegas. Okay? They don’'t say anything about the casino. Even the
legislature recognized that these were two separate taxes.

But what else did they say? The second greatest avenue of revenue is
the racetrack. So what did they do? They exempted out the racetrack.

Your Honor, we have tried to make this constitutional issue very easy
for this Court. When | went in front of the Nevada Tax Commission | raised the
three constitutional arguments that make a tax on first amendment activities

unconstitutional: Number one, it's a direct tax on first amendment activity. Number

two, it only applies to a small group of taxpayers. Number three, it's content based.

Our motion today is only on that third argument. And the reason for
that is very simple. This issue has been taken up across the United States as a way
in these times of troubled economics to raise additional revenues for states. Pick
out the adult businesses because no politician is going to say in the legislature: We
ought not be doing that. They're easy pickings.

And, Your Honor, we have presented to the Court — and the reason we
ilimited it to this one issue is that although Nevada wasn't the first state to enact one
of these, now the cases are coming up where they have been enacted in other
jurisdictions and they have uniformly been stricken.

And so we have given Your Honor the Poo-Bah case out of the lllinois
Court of Appeals. We have given Your Honor the recent decision of the trial court in
the state of Texas which also ruled one of these adult entertainment taxes
unconstitutional. We have given Your Honor the recent opinion by the Tennessee
Attorney General that says — because Tennessee was going to enact the same

statute, basically, that Texas had enacted. The Tennessee Attorney General ruled
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'no way a reasonable person can look at the language in these exceptions and

and said that if you pass this it is more than likely unconstitutional.
And then most recently, Your Honor, we cited to Your Honor the case of

Big Hat Entertainment that was just decided by a federal district court that ruled an

adult tax unconstitutional as well, because they are differential taxes, because they
are content-based taxes, because they pick on some people and don't pick on
others.

Your Honor, the sole argument that the State has made that this is not
a content-based tax is that it's not a content-based tax. And | guess if you say Your

Honor's wearing a yellow robe you can say it's not a content-based tax, but there is

:exemptions and say that this is not a content-based tax when you say: If the
entertainment is musicians, if the entertainment is, by the way, musical
entertainment that doesn’t cause the patron to turn their head and fook at the
entertainment — I'm not making this up, Your Honor. That's actually in there. That's
one of the exceptions. Calm, soothing, music, that's exempted. Animals,
exempted, NASCAR. I've gone through all of it. I've put it ali in the brief. Are they
all content based? No, Your Honor, they are not all content based, but a ton of them
are content based.

And, Your Honor, | was actually ready on a reply brief to brief
something because | anticipated that the State was going to argue this. They didn't,
so | didn't it include it in my reply. But if Your Honor is thinking about the fact: Well,
maybe the constitutional problem is the exemption as opposed to the tax, Your
Honor, | would submit to you — and | will be more than happy to provide additional
briefing on this issue because | briefed this in other places - it is improper for you to

blue-pencil out exemptions that create unconstitutionality.
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And the reason for that is very simple, the state legislature has
indicated its clear intent. They don’'t want those people taxed. So if the Court blue-
pencils out the exemptions, those people are taxed, which is absolutely the opposite
intent of the legislature. So the Court can’t do that. Given the clear content-based
nature of this legislation, it is unconstitutional under any line of cases under the
United States Supreme Court or any other cases.

And again, Your Honor, | didn't want — | apologize for the length of
some of these briefs. | had to deal with all of these issues, but | didn’t give Your
Honor the ton of tax cases out there because | wanted to limit this to one simple-but-

irrefutable issue, that this is a content-based tax. Now, Your Honor, that deals with

the — having a reasonable likelihood of success on the merits.

We've cited to the Court the case law that says one of the issues you

have to take into consideration is the public policy. The case law is clear that public

;policy is in favor of enjoining unconstitutional laws. The balancing of the harm

clearly weighs in my clients’ favor. And let me lastly talk about the prospect of

irreparable harm.

Your Honor, let's take for example, for giggles sake, that their argument
about the NAC is correct and my client can’t get back the tax, a refund, if we do not
get the name and address of every person walking into our establishment who buys
a Coca-Cola, because remember that the tax is not just on admissions, in my
clients’ establishment, unlike the casinos, it's also a tax on merchandise, food and
refreshments. Now, nobody’s going to do that. My clients haven’t done that. I've
represented that to the Nevada Tax Commission. 'm representing that to the Court.

There's actually a line of case law that says that customers in aduit

businesses have a right of privacy. They don’t have to tell people who they are,
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because people in general have the right to engage in first amendment expression

anonymously. There's a U.S. Supreme Court case called Watchtower Bible, comes

out of a decision out of the Sixth Circuit, U.S. Court of Appeals, but there’'s a number
of cases before that.

So let's assume they're correct and we're never going to get a refund.
Now, what we're limited to, Your Honor, is our sole remedy of getting an injunction
because we're never going to get the money back. We can’t have a damage claim
and we can't have a refund claim, because if their argument about the NAC is
‘correct we never get the money back. Under every definition of U.S. Supreme Court
and Nevada Supreme Court jurisprudence, that’s irreparable harm. There's no
:damage claim that we can get back.

Setting aside for the moment, Your Honor — there’s a — | didn’t cite it in
the briefs, but there’s a U.S. Supreme Court case, you might remember it from law

school; | think everybody learns it at some point — called Steffel vs. Thompson,

where the U.S. Supreme Court talks about: You shouldn't put a litigant — and they
cite Homer — between the Scylla of flaunting the law or the Charybdis of not
engaging in first amendment protected activity, Your Honor.

So, my clients if they wanted, Your Honor, they could not pay this tax.
They have been paying the tax. But they could not — they could take the position: |
want to defend my constitutional rights and not pay the tax. But, Your Honor, this
statute has a criminal component as well. My clients could be subject to criminal
sanctions if they don’t comply with the law, and, therefore, that's irreparable harm as
well.

I've also pointed out in my briefing, Your Honor, that the U.S. Supreme

Court, and all these cases, all talk about the fact that the ability to tax is the ability to
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destroy speech and expression. And we've also cited all of the case law — and
again, it is irrefutable that the harm of — to first amendment activities, even for a
“minimal period of time” constitutes irreparable harm. So under all of the elements,
Your Honor, we meet the standards for this Court to enjoin this.

But again, let me reiterate, Your Honor, something | said earlier in
regard to the motion to dismiss: I'm not dumb enough that | don’t understand the
practicalities and the politics involved in this, but, Your Honor, we have a big

problem here if we don’t get an injunction here and this case goes on for seven

'years and then my client’s entitled to a refund. And that is one big number, Your

‘Honor, and that is a problem for the State.

Here what this Court should do is enjoin the collection of this tax now.
In the other case we’ll deal with the refund action. Maybe my clients are entitled to it
and maybe we're not, but the Court should enjoin it. And like | say: The primary
issue here, constitutionally, is they have their burden to establish a governmental
interest for differential taxation. They haven't articulated it at all.

You would be the first judge that I'm aware of in the United States that
has written an opinion that says that, well, even though the government doesn't
articulate a reason, you know, I'm not — I'm going to say it's not unconstitutional. it's
their burden, Your Honor. Thank you.

MR. POPE: Your Honor, I'm going to begin and then my co-counsel is
going to follow up with a couple of things.

If | could just quote from the statute first of all, it — “The live
entertainment tax is an excise tax imposed on admission to any facility that has live
entertainment.” So from the language of the statute it's generally applicable tax.

The plaintiffs have to show, as opposing counsel said, that it singles out
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the press, targets a small group or that it's content based. You know, it's this — in
this case it's not singling out the press. It's not targeting a smaii group. It's
generally applicable to all facilities — to admission charges to all facilities that have
live entertainment. The only argument they could make is that it's content based.

Just a few quick additional notes about the statute: One is the
legislative history, to the extent that plaintiffs quote to, | think it's AB247, | believe
that that was rejected. So, any comments or notes or minutes regarding that really
have no effect.

Talking about the exemptions for the racetracks — | believe that it says
racetracks — that it exempts the Nextel race series, not all racetracks. If there's a

difference, | don't know. If it applies to more, | don’t know, but | believe it says

‘Nextel series, which is a specific series.

With regard to boxing, boxing has an exemption because it pays a

different kind of tax. Now in fairness | didn't cite this case, but it's Madden, which

‘basically says that a legislature has broad discretion with regard to classifications —

or differential taxing because it's tied to local needs. The legislature has to figure

out where it can get its revenue from. And I'm looking for that cite, Your Honor.

In this case that’s precisely what the LET exemptions do, that they're
looking for a revenue base. It's not content based. There's nothing in the legislative
history that says that we don't like the message so we’re going to tax it. In fact, |
think that the plaintiffs’ brief indicates that there — that these — there are two plaintiffs
that weren’t originally included and those may be the only two plaintiffs that were
added after the amendment. I'm not sure. That hasn’t been addressed.

Because the legislature has this broad discretion with regard to taxing

matters, and because statutes are presumed constitutional, and because it's a
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generally applicable tax, the State’s position is that this — the test is low-levei
scrutiny, whether there’s a rational basis for it.

And this is where my co-counsel’s going to pick up. Thank you.

MR. DOERR: I'd just like to address — counsel said that we never
addressed the compelling-interest standard, and we didn’t because we don't think
that's the standard that’s applicable. That assumes strict scrutiny.

The cases that counsel has cited deal with regulations. And there’s a
difference between a tax and a regulation. Regulations are enacted to alter
behavior; taxes are enacted to generate revenue. And we allude to that in our
opposition. And we have a case out of Pennsylvania that | haven't cited.

| have a copy for you if you'd like, if you'd like me to approach?

It makes the distinction. It makes those arguments. And we cited that
when we argued this in front of the NTC. And again, we did not — we don’t believe
that's the standard. We don’t believe it's content based. And, therefore, if it's not
content based we don't address the compelling-interest standard.

Everything that the plaintiff said assumes that the live entertainment tax
targets their message, everything he says. This statute gives the Department of
Taxation no authority to regulate their business. It gives them authority to collect
tax. And the tax is not really collected from them. It's collected from the patrons.

So — and, you know — and that brings me to my next point about
irreparable harm. They can choose to start collecting the money from their patrons.
They claim they're not doing that. If they start collecting it, they're not out any
money. Their claim is that they’re paying it now.

We don't actually believe they're actually paying it. We believe it's the

patrons who are paying it the whole time. And that’'s what's gets us to the argument
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as to who's entitled to a refund, which | know that's — we're not addressing that here,
but, you know, what's the irreparable harm if he can turn around and collect it from
his patrons? He's not out any money. And his only claim is that now he’s just not
doing that.

| think there are cases certainly dealing with sales and use tax that say
it is the customer who pays the tax. And | believe that's the situation here. And |
believe that that case is applicable in this matter, although this is specifically the live
entertainment tax.

As to their other points, | believe that we've laid out our position as to a
lot of his points in our brief, so | won't elaborate.

Would you like — may | approach and give you this case? And | —

MR. SHAFER: Is that Adams Qutdoor Advertising?

MR. DOERR: Yes, itis.

MR. SHAFER: Thank you.

MR. POPE: Your Honor -

THE COURT: Yes. You can give me any case you want to give me —
MR. POPE: --if | may? | found -

THE COURT: -- that you cited, that you cited.

MR. DOERR: We did not cite this case.

THE COURT: Oh.

You're aware of this case though?

MR. SHAFER: Oh, yes, and I'm gonna respond to it.

THE COURT: Okay.

I'm sorry, so this is the case — the differentiai taxingi that you referenced

- or which case is this?
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MR. DOERR: This case describes — distinguishes taxes from
regulations.

THE COURT: Okay.

MR. DOERR: And it's sort of a standard that may be applicable when
it's a taxing statute.

THE COURT: Thank you.

MR. POPE: Your Honor, | did find that cite. It's 309 U.S. at 8788.

MR. SHAFER: Can't be. They don’t go into the thousands. The
Supreme Court would go into the thousands.

MR. POPE: I'm sorry, 87-88.

MR. SHAFER: Oh, okay.

MR. POPE: [ just misspoke.

THE COURT: It just seems like it when you're reading.

MR. POPE: In addition, to follow up on that point, Your Honor, in

Leathers, at 49 U.S. 451, even if this were a differential burden, that in and of itself

is insufficient to raise first amendment concerns.

MR. DOERR: I'd just make one more point. The Pooh-Bah case really

— that Court held that the exception to the exemption was not constitutional. It did

‘not — and we've stated that in our brief. It did not say that the broad-based,

generally-applicable entertainment tax was unconstitutional. It was the exception to

the exemption. And that targeted new dancers. It took them out of the exception.

So his assertion that you can’t just blue-line things out, | don't know that

1 agree with that. And clearly when you read that case, that's what happened there.

They did not declare the generally-applicable tax unconstitutional. !t was the

exception to the exemption.
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MR. SHAFER: Thank you, Your Honor.

First of all, in regard to Adams Outdoor Advertising, Your Honor can

take a look at page 27 of the opinion. It says, “The ordinance imposes the tax on all
off-premises signs regardiess of their content.”

On page 26, it says, “Here, there was nothing in the record or in the
ordinance suggesting that the tax was directed at suppressing any particular ideas.”

Here, we have the legislative history quite to the contrary. “Moreover, because that

‘tax was imposed on all off-premises signs, it does not single out one small group of
off-premises signs while exempting others from taxation under the reasoning of
Leathers” — that's one of the U.S. Supreme Court cases that we're dealing with,

"Your Honor — “therefore, the tax cannot be deemed to be unconstitutional.”

You know, Your Honor, if they want to have a live entertainment tax that

‘has no exemptions, let them pass it, and let’s see if that passes constitutional

muster under the first prong of the U.S. Supreme Court cases of why a tax is
unconstitutional, but that's not what we're dealing with here. We’re dealing with a
gerrymandered tax so that they exempt out virtually everybody but my clients. The
tax in regard to the adult businesses in Pooh-Bah was rendered unconstitutional,
could not be applied to them.

Now, in regard to what Mr. Pope said about this is a generally-
applicable tax. Again, Your Honor, if you say you're wearing a yellow robe, it's a
generally-applicable tax. This is what a generally-applicable tax is: Tax on all
business income at X percent. That is a generally-applicable tax.

A tax on live entertainment is not a generally-applicable tax. A tax on
only one form of live entertainment, because you gerrymander it so that everyone

else is exempted other than adult businesses, is not a generally-applicable tax. Ifin
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fact it was a generally applicable tax everyone would be paying it.

And, Your Honor, again, I'm going to point this out in regard to one of
my original comments; I'm not coming here, Your Honor, and saying that because
my clients are engaged in first amendment activity we have some special exemption
from generally-applicable taxes. They want to change the tax rate in this state, they
can do that and | don't have — | don’t have any argument. They want to, you know,
tax toilet paper in regard to all businesses; that applies to us as well, just like it does
everybody else. But what you can’t do, you can’t — you can't have a separate tax

over and above the general taxes that only applies to first amendment activity and

'then is gerrymandered in such a fashion that it really only applies to one category of

‘taxpayers.

Your Honor, he talks about AB2 — | think it was 247. He said that was

rejected. And that's exactly right, because take a look at what they did, because

AB247 was going to say, this is a tax on adult businesses. So | gave you the

legislative history and they said, we don't want to say that because that would be a
“red flag” for the Court. So then let’s do it this way: have it generally put, well, but
just exempt everybody else out. That's what happened here, Your Honor. That’s
exactly what happened.

Your Honor, in regard to the Madden case, | haven’t read it in a couple
of years, but all that case stands for is the standpoint that states and municipalities
are given broad discretion in regard to their taxing. That doesn’t mean you can tax
in an unconstitutional manner, which is what has been done here.

Again, you know, | mean, | don’t know how many times | can say this,
but, again, | said in my earlier arguments, it — you know, it's content based. And,

again, all he did is stand up and say it's not content based. You can't say it's not
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content based when half of the exemptions would require you to look at the content
of the entertainment in order to figure out whether the exemption applies. It's clearly
content based.

One of counsel, I'm not sure which one, said, you know, there’s no
evidence in the — there’s no claim that the legislature didn't like the message. Yeah,

there is. | gave you the legislative history. It said, our idea initially was to get at the

strip clubs, and then because of the 200 — the 300-seat-capacity exemption they

‘missed some of them so they had to change it, and then they had to add

exemptions because they got in people in the tax they didn't intend to get. They
wanted this to apply to the adult businesses.
Your Honor, then counsel said that rational basis applies here. What

case has anyone cited that said that rational basis applies in this type of case?

There are none. That's number one.

Number two, is even under rational basis, which doesn’t apply, the

government has to have a reason. You can't arbitrarily say we’re going to do this to
this person and not do that to that person. The Court’s probably dealt with over the

years plenty of equal protection arguments that people have come in and made.

You have to have a reason. It may be a rational reason, and you may not have to
have strict scrutiny or intermediate scrutiny, but you have to have a reason. I've
given them five opportunities now to articulate a reason and they still haven't
articulated a reason for any of these exemptions. But, Your Honor, there is not one
case that has been decided that decides these cases on rational-basis scrutiny.
And, again, Your Honor, | will go to the four cases and the attorney
general opinion that I've given you that are all recent. They're all recent because

they're dealing with this issue because this is the hot revenue-raising issue now.
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There's not one court across this country yet, appellate court, that has
upheld the constitutionality of one of these things. It is because they're subject to
strict scrutiny. It's because you're trying to tax somebody a lot of people don't like
differently. We'll pay our fair share of taxes. We’'ll pay our fair share of general
taxes. We're not exempt from those, but you can't tax us specially.

And, Your Honor, again, if — you know, if these things were subject to
rational-basis scrutiny, all these courts wouldn’t be declaring these things, and the
attorney general of Tennessee wouldn't be saying these things are unconstitutional.

Your Honor, the last argument about that, you know, we could choose

'to collect this from the patrons. We don’t have to collect it from the patrons because

in the Nevada Tax Commission they’re saying it's interposed as being a true tax

from the patrons as well.

The fact is, we're paying it. We have the right — and I've pointed out,
Your Honor, the cases that we've cited to, that adult businesses even have standing
to raise constitutional arguments of their customers. And there’s a very important
reason for that. If somebody buys a Coca Cola and his live entertainment tax is fifty
cents, he’s not going to go file a state court lawsuit to get that case [sic] back. He's
not going to file a refund action. He doesn't even have standing under the statute to
file a refund action. We have the right to protect the business and the clients from
this unconstitutional tax. We're paying it. It's irreparable harm to us.

And, in fact, if we wanted to raise the entry fee in order to recoup that
tax, let's just take a look at, you know, simple economics. You raise fees, less
people buy it. That means less people are coming into the business. That means
less people are engaging in first amendment protected activity. Therefore, under

the definition of the U.S. Supreme Court that's irreparable harm because you're
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decreasing the amount of constitutionally-protected activity.

| apologize, Your Honor, but this seems very clear to me, but unless the
Court has any other questions I'll sit down.

THE COURT: I don't. Thank you.

Well, a couple things. First of all, preliminary injunctions are my favorite
type of proceeding because it requires the Court to look into the future and make,
essentially, what is an early decision on the merits of everything to do with the case.
Those are my favorite kinds of motions to do early on.

| will tell you a couple things. One, I'm going to issue a minute order
with regards to the motion to dismiss. Two, if that motion to dismiss gets denied I'm
inclined to make a substantive ruling on the motion for preliminary injunction.

| struggle with — the one thing | do know is | struggle with the
legistature, or any administrative code, telling me — limiting my powers, if you will —
or a court’s powers. And at some point when does that stop?

So | expect a couple things — doesn’t mean I'll grant a preliminary
injunction, simply means I'm going to make a substantive ruling. And | guess if that
substantive ruling is in favor of the plaintiff then you'll have two avenues to pursue
with the Supreme Court. Ifit doesn’t it really won't matter, but | intend to make a
substantive ruling. | don't intend to rely on that provision, if you will, to beg off, for
the reasons that have been argued today which | agree with.

And so I'm not saying I'm going to grant a preliminary injunction; I'm
simply saying I'm going to make a substantive decision. And if that means that the
plaintiff prevails then you two grounds, | guess, to pursue relief, but that should in no
way indicate I'm going to grant it or not. | really want to look at your briefs more

carefully. I'm going to order a transcript of your arguments.
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And so | appreciate that you've been — well, first of all, the good news is
there's a five-year rule limitation in the state of Nevada, so it won't last — this case
won't last seven years. That's the first good piece of information for you.

MR. SHAFER: Well, Your Honor, | was in front of Judge Saitta, and
irrespective of that of rule, it lasted more than five years.

THE COURT: Not in Department IX it doesn't. So, | don't know — |
can’t speak for her. | can only speak for me. But because of the fact that, you
know, you've been litigating this for a long time, and | appreciate that this was on
calendar a couple months ago, but really I've just been looking at your pleadings in
the last week. So, | beg your indulgence while | get as familiar with the issues as |
know you are, and the case law, and make a decision.

So, I'd, you know, love to rule from the bench and give you certainty
and let you be able to go off and conduct your affairs, but out of fairness to me, this
matter that it appears you've been litigating for years now, needs a little more of my
time and attention.

And so, what I'm going to do — excuse me.

(Court colloquy, off the record)

THE COURT: So, I'm going to set this on a chamber calendar for the
purposes of tracking it for a decision, and | wanted to get a transcript which will be
prepared as soon as she can. And, so, I'm going to put it on in two weeks. That's
for my purposes. | mean, you know, you'll understand that I'm looking at it as | can
over the next two weeks and | hope to render a decision as soon as possible. And |
know you’re waiting, and you're welcome to check Blackstone, and you're welcome
to call my law clerk, although, not too much.

MR. DOERR: Take all the time you need as far as we’re concerned.
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THE COURT: I'm not going to say anything on that.

And you'd like me to hurry up and decide, so I'll do the best | can.

MR. SHAFER: | just want you to reach the right decision, Your Honor,

THE COURT: Sure, | understand.

So, | appreciate your patience and your thoroughness. And you've
certainly — you know, these cases are difficult enough, particularly if the lawyers
don’t present the quality of briefing that you all have, so | do really appreciate it.

MR. SHAFER: Your Honor, could | ask one question?

THE COURT: Sure.

MR. SHAFER: There was an issue that was obliquely addressed in the
pleadings, and that is that we do have this case and then we have the refund action.
| don’t know if it's coincidence that they're both in front of you, but they are both in
front of you.

THE COURT: It's random assignment.

MR. SHAFER: Okay.

MS. SULLIVAN: Wow.

MR. SHAFER: At some point we were — we actually talked

'telephonically. | believe, the State does not —

THE COURT: Well, they say is they’re not proper for consolidation —

they’re not proper for consolidation, twice. And, so, | expect that you're going to

‘move to consolidate?

MR. SHAFER: Well, my question was, should | just file a formal motion

for that?

THE COURT: Yes.
MR. SHAFER: Or should we have a pre-trial - okay. We'll do -

33
Appellants' Appendix Page 82




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

THE COURT: | mean, unless you stipulate then —

MR. SHAFER: Okay.

THE COURT: - if there’s no stipulation you have to file a motion and —

MR. SHAFER: Thank you.

THE COURT: --I'll consider it —

MR. SHAFER: Thank you.

THE COURT: -- based upon whatever | read.

MR. SHAFER: Thank you.

THE COURT: Okay. Now, normally those would go on my chamber
calendar, which would mean that you wouldn't be having oral argument unless there
‘was something special about it.

MR. SHAFER: Okay.

THE COURT: Okay.

MR. SHAFER: Thank you, Your Honor.

THE COURT: Thank you very much.

MR. POPE: Thank you, Your Honor.

PROCEEDING CONCLUDED AT 10:24 AM.

* ko k ok ok ok ok hk ok k

ATTEST: |do hereby certify that | have truly and correctly transcribed the sound
recording in the above-entitled case. V

BEVERLYSIGURNIK
Court Recorder/Transcriber
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Plaintiff D | Food And Beverage Of Las Vegas William H. Brown
LLC Retained

702-474-4222(W)

Plaintiff D Westwood Inc William H. Brown
Retained

702-474-4222(W)

Plaintiff Deja Vu Showgirls Of Las Vegas LLC William H. Brown
Retained

702-474-4222(W)

Plaintiff K-Kel Inc William H. Brown
Retained

702-474-4222(W)

Plaintiff Little Darlings Of Las Vegas LLC William H. Brown
Retained

702-474-4222(W)

Plaintiff Olympus Garden Inc William H. Brown
Retained

702-474-4222(W)

Plaintiff Power Company Inc William H. Brown
Retained

702-474-4222(W)

Plaintiff Shac LLC Doing Business William H. Brown
As Sapphire Retained

702-474-4222(W)

EVENTS & ORDERS OF THE COURT
08/14/2008 | Status Check (3:00 AM) (Judicial Officer Togliatti, Jennifer)

https://www.clarkcountycourts.us/Anonymous/CaseDetail.aspx?CaselD=6642579& Heari...

STATUS CHECK: TRANSCRIPT/DECISION PENDING MOTIONS Heard By: Jennifer Togliatti

Minutes
08/14/2008 3:00 AM

- COURT ORDERED, matter CONTINUED 30 Days for
further consideration. CLERK'S NOTE: The above Minute
Order has been distributed to: Ghanem & Sullivan;
Catherine Cortez Masto, Attorney General (David J. Pope,
Senior Deputy Attorney General).

Return to Regqister of Actions
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Plaintiff D | Food And Beverage Of Las Vegas William H. Brown
LLC Retained

702-474-4222(W)

Plaintiff D Westwood Inc William H. Brown
Retained

702-474-4222(W)

Plaintiff Deja Vu Showgirls Of Las Vegas LLC William H. Brown
Retained

702-474-4222(W)

Plaintiff K-Kel Inc William H. Brown
Retained

702-474-4222(W)

Plaintiff Little Darlings Of Las Vegas LLC William H. Brown
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702-474-4222(W)
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Plaintiff Power Company Inc William H. Brown
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Plaintiff Shac LLC Doing Business William H. Brown
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EVENTS & ORDERS OF THE COURT
09/18/2008 | Status Check (3:00 AM) (Judicial Officer Togliatti, Jennifer)

https://www.clarkcountycourts.us/Anonymous/CaseDetail.aspx?CaselD=6642579& Heari...

STATUS CHECK: TRANSCRIPT/DECISION PENDING MOTIONS Heard By: Jennifer Togliatti

Minutes
09/18/2008 3:00 AM

- COURT ORDERED, matter CONTINUED 30 Days for
further consideration. CLERK'S NOTE: The above Minute
Order has been distributed to: Ghanem & Sullivan;
Catherine Cortez Masto, Attorney General (David J. Pope,
Senior Deputy Attorney General).

Return to Regqister of Actions
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William H. Brown
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EVENTS & ORDERS OF THE COURT

10/16/2008 | Status Check (3:00 AM) (Judicial Officer Togliatti, Jennifer)

https://www.clarkcountycourts.us/Anonymous/CaseDetail.aspx?CaselD=6642579& Heari...

STATUS CHECK: TRANSCRIPT/DECISION PENDING MOTIONS Heard By: Jennifer Togliatti

Minutes

10/16/2008 3:00 AM

- COURT ORDERED, CONTINUED.

Return to Regqister of Actions
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Plaintiff D | Food And Beverage Of Las Vegas William H. Brown
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702-474-4222(W)

Plaintiff D Westwood Inc William H. Brown
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Plaintiff Deja Vu Showgirls Of Las Vegas LLC William H. Brown
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EVENTS & ORDERS OF THE COURT
11/06/2008 | Status Check (3:00 AM) (Judicial Officer Togliatti, Jennifer)

https://www.clarkcountycourts.us/Anonymous/CaseDetail.aspx?CaselD=6642579& Heari...

STATUS CHECK: TRANSCRIPT/DECISION PENDING MOTIONS Heard By: Jennifer Togliatti

Minutes
11/06/2008 3:00 AM

- COURT ORDERED, matter CONTINUED. CLERK'S
NOTE: Pursuant to 11/13/08 hearing, status check

CONTINUED. ac/11/13/08

Return to Regqister of Actions
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Plaintiff D | Food And Beverage Of Las Vegas William H. Brown
LLC Retained

702-474-4222(W)

Plaintiff D Westwood Inc William H. Brown
Retained
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Plaintiff Deja Vu Showgirls Of Las Vegas LLC William H. Brown
Retained
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Plaintiff K-Kel Inc William H. Brown
Retained
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Plaintiff Little Darlings Of Las Vegas LLC William H. Brown
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Plaintiff Olympus Garden Inc William H. Brown
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Plaintiff Power Company Inc William H. Brown
Retained

702-474-4222(W)

Plaintiff Shac LLC Doing Business William H. Brown
As Sapphire Retained
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EVENTS & ORDERS OF THE COURT
11/13/2008 | Motion for Summary Judgment (9:00 AM) (Judicial Officer Togliatti, Jennifer)

DEFT'S MOTION FOR SUMMARY JUDGMENT /6 Court Clerk: Alan Paul Castle Reporter/Recorder: Yvette Lester Heard By:
Jennifer Togliatti

Minutes
11/13/2008 9:00 AM
- Bradley Shafer, Esq., Plaintiff's counsel in Pro Hac Vice,
also present. Colloquy regarding pending decision on
motion to dismiss complaint. Parties to provide Court with
binders referencing points highlighted in the pleadings.
Arguments by counsel on motion for summary judgment.
COURT ORDERED, matter continued to chambers for
decision. Parties to be notified of decision by way of
Minute Order.

Parties Present
Return to Register of Actions
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DISCOVERY
COMMISSIONER
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DISTRICT COURT

CLARK COUNTY, NEVAD

DEJA VU SHOWGIRLS OF LAS VEGAS,
LLC, d/b/a Deja vu Showgirls,
LITTLE DARLINGS OF LAS VEGAS,
LLC d/b/a Little Darlings, K-
KEL, INC., d/b/a Spearmint Rhino
Gentlemen’s Club, QOLYMPUS CASE NO. AB33273
GARDEN, INC., d/b/a Olympic DEPT NO. IX
Garden, SHAC, LLC, d/b/a
Sapphire, THE POWER COMPANY,
INC., d/b/a Crazy Horse Too
Gentlemen’s Club, D. WESTWOOD,
INC., d/b/a Treasures, and D.I.
FOOD & BEVERAGE OF LAS VEGAS,
LLC, d/b/a Scores,

Plaintiffs,
V.

NEVADA DEPARTMENT OF TAXATION,
NEVADA TAX COMMISSION, NEVADA
STATE BOARD OF EXAMINERS, and
MICHELLE JACOBS, in her official
capacity only,

Defendants.

SCHEDULING ORDER
{Discovery/Dispositive Motions/Motions to Amend or Add Parties)

NATURE OF ACTION: Declaratory relief
DATE OF FILING JOINT CASE CONFERENCE REPORT(S) : 10/20/08
TIME REQUIRED FOR TRIAL: 4 days JURY DEMAND FILED: No
Counsel for Plaintiffs:

Diana L. Sullivan, Esq., Ghanem & Sullivan AND Bradley J.

Shafer, Esq., Shafer & Associates (Michigan co-counsel)

Counsel for Defendants:
David J. Pope, Esq., Sr. Deputy Attorney General
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DISCOVERY

COMMISSIONER

EiGHTH JUDICIAL
OISTRICT COURT

Counsel representing all parties have been heard and
after consideration by the Discovery Commissioner,

IT IS HEREBY ORDERED:

1. all parties shall complete discovery on or before
4/27/09.
2. all parties shall file motions to amend pleadings or

‘add parties on or before 1/27/09.

3. all parties shall make initial expert disclosures
pursuant to N.R.C.P. 16.1(a) (2) on or before 1/27/09.

4. all parties shall make rebuttal expert disclosures
pursuant to N.R.C.P. 16.1(a) (2) on or before 2/27/09.

5. all parties shall file dispositive motions on or
before 5/27/09.

Certain dates from your case conference report(s) may
have been changed to bring them into compliance with N.R.C.P.
l6.1,

Within 60 days from the date of this Scheduling Order,
the Court shall notify counsel for the parties as to the date
of trial, as well as any further pretrial requirements in
addition to those set forth above.

Unless otherwise directed by the court, all pretrial
disclosures pursuant to N.R.C.P. 16.1(a)(3) must be made at

least 30 days before trial.
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1 Motions for extensions of discovery shall be made to the
2|l Discovery Commissioner in strict accordance with E.D.C.R.
3 2.35. Discovery is completed on the day responses are due or
4 the day a deposition begins.
5
Unless otherwise ordered, all discovery disputes (except
6
- disputes presented at a pre-trial conference or at trial) must
3 first be heard by the Discovery Commissioner.
9 Dated this 22: day of December, 2008.
10
» Al
DISCOVERY COMMISSIONER
12
13 CERTIFICATE OF SERVICE
14 I hereby certify that on the date filed, I placed a copy
15 of the foregoing DISCOVERY SCHEDULING ORDER in the folder (s)
in the Clerk’s office or mailed as follows:
16 : ,
Diana L. Sullivan, Esq.
17 David J. Pope, Esqg.
18 T :
19 PR @@%@m@ﬁﬁ?ﬁg%v@%@ﬁ
WM IT48906-..,
20 O
21 ﬂcm -e)”a‘“'
22 COMMISSIONER DESIGNEE
23
24
25
26
27
28
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