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CLERK OF THE COURT

CLARK COUNTY, NEVADA

DEJA VU SHOWGIRLS OF L.AS VEGAS, L.L.C.,)
d/bfa Déja vy Showyirls, LITTLE DARLINGS OF)
LAS VEGAS, L.1.C., d/b/a Little Darlings, K-KEL,)
INC. d/b/a Spearmint Rhino Gentlemen’s Chib,)
OLYMPUS GARDEN, INC., d/b/a Olympic Garden,)
SHAC, L.LC. d/b/a Sapphire, THE POWER)
COMPANY, INC, d/b/a Crazy Horse Too)
Gentlemen's Club, D. WESTWOOD, INC., d/bf)
‘Freasures, and D.J. FOOD & BEVERAGE OF LAS)
VEGAS, L.L.C., d/b/a Scores, )

Plaintiffs,
v,

)
)
g
NEVADA DEPARTMENT OF TAXATION, )
NEVADA TAX COMMISSION, NEVADA )
STATE BOARD OF EXAMINLERS, and )
MICHELLE JACOBS, in her official capacity )
enly, )
)
)
)
)
)

Defendants.

K-KEL, INC., d/b/a Spearmint Rhino Gentlemen's
Club; OLYMPUS GARDEN, INC., d/b/a Olympic)
Garden; SHAC, LLC, d/b/a Sapphire; THE POWER)
COMPANY, INC,, d/b/a )
Crazy Horse Too Gewdemen's Club, D.)
WESTWQOD, INC,, dWa Treasures; and D)
FOOD & BEVERAGE OF LAS VEGAS, LLC, d/b/a)
Scores;

Plaintiffs,

V.
NEVADA DEPARTMENT OF TAXATION,
NEVADA TAX COMMISSION; and NEVADA
STATE BOARD OF EXAMINERS,

Defendants.

Nt et M Nt Nt Nt N N et Nt N N

Case No. 06A533273
Dept. No. Xl

Coordinated with:

Case No. 08A554970
Dept, No, XI

ORDER DENYING PLAINTIFES’
MOTION FOR SUMMARY JUDGMENT
AND GRANTING DEFENDANTS®
COUNTER-MOTION FOR SUMMAR

JUDGMENT '

Case No. 08A554970
Dept. No. XI

DEFENDANT'S Motion for Summary Judgment in the above-captioned malter came on for

hearing on November 8, 2011;

-1-
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David J. Pope, Senior Deputy Attorney General, Blake A. Doerr, Senior Deputy Attorney
General, and Vivienne Rakowsky, Deputy Attorney General appeared on behalf of the Defendants; and,
William I. Brown, Esq. and Bradiey J. Shafer, Esq. appeared on behalf of the Plaintiffs; and,
Mark E. Ferrario appeared on behalf of Plaintitf SHAC, LLC,
PROCEDURAL BACKGROUND

PLAINTITFS are owners of a number of exotic dancing establishments.. Pursuant to NRS
368A.140(2), the Nevada Gaming Control Board zlong with the Nevada Gaming Commission
administer the Live Entertainment Tax (LE Tax) with regard to lcensed gaming establishments and the
Depariment of Taxation administers the LE Tax with regard to all other establishments.
DEFENDANTS are the various agencies of the State of Nevada that administer the LE Tax as to non
gaming establishrents.

On December 19, 2006, PLAINTIFES filed a Complaint under case No. 06A533273 in the g™
Judicial 1strict for Clark County Nevada. In their Complaint, the PLAINTIFFS alleged that the LE
Tax, established by Title 32, Chapter 368A of the Nevada Revised Statutes was an impermissible,
unconstitutional infringement by the State of Nevada on constitutionally protected expression.
PLAINTIFFS sought as their remedy: (1) an injunction enjoining the DEFENDANTS from enforcing
the provisions of the LE Tax; (2) a refund of all LE Tax payments which they paid for January,
February, March and April 2004; (3) a declaration that the LET is unconstitutional; and (4) an award
for damages, costs and fees pursuant to 42 U.S.C. §1988.

In January 2007, apparently realizing that claims for refund of taxes must be submitted to the
administering agency, a certain gronp of PLAINTIFFS made a request for a refind of the LE Tax which
they paid for January, February, March and April 2004, The Depurtment of Taxation denied the refund
requests. The PLAINTIFFS who had requested refunds appealed the Department’s denia! to the
Nevada Tax Commission on the grounds that the LE Tax was unconstitutional, The Nevada Tax
Commission affirmed the Department’s decision.

in late 2007, a separate, nearly-identical Complaint was filed and assigned Case No,

08A554970. As the matiers progressed, the claims for injunctive relief were consolidated while the

I
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remaining claims were coordinated. Pursuant to this Court’s Order from tﬁe hearing held on August
23, 2011, PLAINTIFFS claims were all dismissed except for the facial challenge to the LE Tax.
History of the Tax

Admission charges, food, drink, and merchandise sales in establishments where exotic dancing
takes place have been taxed in Nevada for many years. The LE Tax was enacted in 2003, when the 20"
Special Session of the Nevada State Legislature approved and the Governor signed Senate RBill No. §
(“SB 8”). The LE Tax replaced the Casino Enterlainment Tax which replaced the Federal Cabaret Tax.

See Nevada State Attorney General’s Opindon No. 85-17, which stales in pertinent part:

The original casino enlertainment tax was passed in 1965 at the urging of

Governor Grant Sawyer as a revenue measure. Journal of the Senate, 53d

Sess., at 619-26 (Nev. Apr. 3. 1965). The original casino entertainment

lax was bascd upon the federal cabaret tax. NRS 463.401(1) (1965) was

very similar in language to 26 U.S.C. § 4232(b) (1964), which provided

the definition of “roof garden, cabaret, and other similar places” for the

imposition of the federal cabaret tax.
See also, Cashman Photo Concessions and Labs, Inc. v. Nev. Gaming Comm’n, 91 Nev. 424, 427, 538
P.2d 158, 159 (1975) (casino entertainment {ax was derived from federal cabaret tax statute),

The statutory provisions governing the former Casino Entertainment Tax were confained in
chapter 463 of NRS and were repealed in 2003 by the enactment of the ILE Tax. S.B. § expanded the
Casino Entertainment Tax to include non-gaming establishments, Cabarets where nude and semi-nude
dancing occurs have existed in Las Vegas for many years and the Casino Entertainment Tax was
applied to the admission, food, beverage and merchandise charges to those facilities. Thus, prior to the
enactment of the LE Tax, admission charges to nude dancing establishments were only being taxed
when the activity was performed in a gaming cstablishunent,

As a result of the 2003 enactmemt of the Live Entertainment Tax, Plaintiffs K-Kel, Inc.,
Obmpus Garden, Inc,, SHAC, LLC, The Power Company, Tnc., D.Westwood, inc., and D.1. Food &
Beverage of Las Vegas, LLC, beeame subject to the tax as of January 1, 2004, and have paid the tax
thercafter. In 2005, the State of Nevada enacted certain modifications to the Live Entertainment Tax by

way of Assembly Bill No, 554 (Regular Session of the 73rd Legislature} and Senate Bilt No. 9 (22nd
Special Session), which collectively modified the language of NRS 368A.200(5)e) o thereafter

-3-
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provide that the Live Entertainment Tax did not apply to live entertainment provided at a facility that
“has a maximum occupancy of less than 200 persons.” As a result of the 2005 madifications o the
Live Entertainment Tax, Plaintiffs Deja Vu Showgirls of Las Vegas, LIL.C, and Little Darlings of Las
Vegas, LLC, became subject to the tax as of July 1, 2005, and have paid the lax thereafter. All of
Plaintiffs® facilities have a maximum occupancy and & maximum seating capacity of less than 7,500
persons, and, at allt relevant times, Plaintiffs have been subject to the Live Entertainment Tax at a rate
of “10 percent of any amounts paid for foed, refreshments and merchandise purchased at the facility,”
pursuant to NRS 368A.200(1 x(h).
ISSUE

Is the LE Tax a facially unconstitutional regulatory measure which infringes on the

PLAINTIFFS constitutionally-protecied rights of freedom of speech and/or expression?

FINDINGS OF FACT AND CONCLUSIONS OF LAW

Legislation Is Presumed Constitutional

All acts passed by the Legislaure are presumed to be valid uniil the contrary is clearly
established, and courts will only interfere when the Constitution is clearly violated. List v. Whisler, 99
Nev. 133, [37, 660 P.2d 104, 106 (1983). Even “[i]n case of doubt, every possible presumnption will be
made in favor of the constitutionality of a statute, and courts witl interfere only when the Constitution
is clearly violated.” Id,

The LE Tax statute was duly enacted by the Nevada Legislature and is presumed constitutional
uniil the contrary is clearly established. Here, the Plaintiffs did not demonstrate that LE Tax slatute
was unconstitutional.

The Facial Validity of a Statute is a Quoestion of Law

A statute will be declared facially invalid only if it is void in all of its applications. Wash. State
Grange, 552 1.8, at 449-50. If a statute has a plainly legitimate sweep, it must be upheld against a
facial challenge even if the statute hypothetically could raise constitutional questions when applied to a
specific set of circumstances. fd.; Crawford v. Marion County Election Bd., 553 U.S. 181, 202 (2008);
Flamingo Paradise Gaming, 125 Nev. Adv. Op. 39, 217 P.3d at 558 n.14. The Court may decide a

Tacial challenge on summary judgment as a matter of law. See Fiamingo Paradise Gaming, 125 Nev.

-4
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Adv. Op. 39,217 P.3d at 549-51.

When deciding a facial challenge to the constitutionality of a statute, the Court “must be careful
not fo go beyond the statute’s facial requirements and speculate about “hypothetical® or ‘imaginary*
cases.” Wash. State Grange, 552 U.S. at 449-50. Even if the statute “may be subject 10 as-applied
challenges once the statute is enforced apainst a particular party . . . it is improper in the context of a
facial challenge review to consider these hypothetical situations.” Flamingo Pargdise Gaming, 125
Nev. Adv, Op. 39, 217 P.3d at 558 n. 14. As further explained by the United States Supreme Court:

A facial challenge to a legislative Act is, of course, the most difficult
challenge to mount successfully, since the challenger must establish that
no set of circumstances exists under which the Act would be valid. The
fact that the [legislative] Act might operate unconstitutionally under some
conceivable set of circumstances is insufficient to reader it wholly

invalid, since we have not recognized an “overbreadth” doctrine outside
the limited context of the First Amendment,

United States v. Salerno, 481 U.S. 739, 745 (1987).

Because the remaining issue in this matter was the facial challenge, the matter before the court
was 4 pure question of law.

Swinmary Judgment is Appropriate Where No Material Issucs of Fact Exist

Under NRCP 56, the Court must grant the moving party summary judgment when the allcgations
in the complaint and other evidence on file, after being viewed in a light most favorable to the non-
moving party, demonstrate that no genuine issue of material fact remains for trial and the moving party
is entitled to judgment as a matter of law. Turner v. Mandalay Sports Entm’t, 124 Nev, Adv. Op. 20,
180 P.3d 1172, 1174 (2008),

The Court may decide a facial challenge to the constitutionality of a statute on summary
Jjudgment becanse such a challenge does not present any issues of material fact, but presents only issues
of law. Flamingo Paradise Gaming, LLC v. Chanos, 125 Nev. Adv. Op, 39, 217 P.3d 546, 549-51
(2009)., The Court finds that there exists no genuine issue as to any materiai fact retative to Plaintiffs’
factal constitutional challenges {o the Live Entertainment Tax. Because Plainti(fs’ remaining claims
are limited to a facial chatlenge to the Live Entertainment Tax, this Court finds that it is limited to a
review of the language of the Live Entertainment Tax statute, only, and is prectuded from reviewing

and/or considering any legislative history or other documentation submitted by the Plaintiffs in support

_5-
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of their motion for summary judgment.

While Nude Dancing is Entitled to Some Level of Constitutional Protection, Exactly What That
Level Is Has Not Been Clearly Established

‘The US Supreme Court has addressed the issue of constitutional protection of nude dancing in a
number of cases. In Barmes v. Glen Theatre, Inc., 501 U.8. 560, 111 §. Ct. 2456 (1991), the Court
addressed a statute that required go-go dancers to wear pasties and a G-string. The Barnes court held
that "go-go dancing” was expressive conduct within the outer perimeters of the First Amendment. In
City of £rie, the Court stated that, while being “in a state of nudity” is not an inherently expressive
condition, nude dancing is entitled to some level of constitutional proteetion. City of Erie v. Pap's
AM, 52908, 277,120 5.Ct. 1382 (2000).

Scholars have grappled with the problem of the uncertain status of nude
dancing and adult entertainment under the First Amendment. Professor
Tl.awrence Tribe noted that “no Court has yet squarely held that sexually
explicit bat non-obscene speech enjovs Jess than Ml First Amendment
protection.” Tribe, American Constitutional Law §§ 12-18, p. 938 (2d
Ed.1988). Although his comment was made prior to Barmes, the
observation continucs to be accurate today. Professor Erwin Chemerinsky
views Supreme Court precedent as according sexually explicit expression
“low-value” status. Chemerinsky, Constiturional Law § 11..3.4.4, p. 836-
41 (Ist Ed.1997). Professors Geratd Gunther and Kathleen Sullivan
sugpest that even in cases where courts do not explicitly treat sexual
expression as lower-value speech, the decisions have implicitly treated
such speech as a “subordinate species” in their tolerance of content-
specific regulation.

Gunther and Sultivan, Constitutional Law § 5(D)), p. 1153-56 (13th Ed.1997). See aulso
Chemerinsky, Constitutional Law Principles and Policies, Second Edition, 2002, at p. 989 et
seq. (explaining that nude dancing is protected by the First Amendment but is treated as
being “low value” expression and thus the government has latitude to regulate such
expression).

PL.AINTIFFS argued that their activities are entitfed to full First Amendment
protection. That position is not supported by the above cited authority. Becausc the LE Tax
18 not a tax on nude dancing or other First Amendment protected activity, PLAINTIFFS

assertion that the LE Tax statute should be subjected to the highest levet of statutory scrutiny

is erroneous.

-6-
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THE LE TAX IS NOT A REGULATORY FEE

The LE Tax is not a regulatory measure at all and it does not tax speech bui rather the
privilege of entering an establishment where any form of live entertainment is performed.
The determination of whether a charge is characterized as a “fee” or a “tax” requires the
court to consider the “true purpose™ of the charge. Clean Water Coalition v. The M Resorr,
LLC,  Nev. _ ,255P.3d 247,257 (2011). A tax is intended to increase overall revenue,
or be used to provide a general public benefit. /d at 256, 258. A “fee,” on the other hand, is
a charge that (1) applies to the direct beneficiary of a particular service, (2} is altocated
directly Lo defraying the costs of providing the service, and (3} is reasonably proportionate to
the benefit received.” Jd. at 257. Even an “incidental” regulatory feature of a charge will
not overcome the “true purpose™ of the charge as a revenue generator for the general fund.
Id at 258, citing Douglas County Contractors v. Douglas Couniy, 112 Nev, 1452 (1996)
(invalidating ordinance as impermissible tax despile being held out as regulatory fee when
charge had etfect of generating revenue for public irﬁpmvement project).

Hefe, the statutory language of NRS 368A.200 clearly and unambiguously states that
the tax which is being imposed is an “excise tax on admission to any facility in this State
where live entertainment is provided.” Consequently, the true purpose of the LE Tax isto
tax,

The LF Tax is not a direct tax on constitutionally protected activity

The LE Tax ié a tax on the price of admission, food, drink, and merchandise charges
at facilities where live entertainment is performed and not a direct tax on constitutionaliy
protected activity.

For LE Tax purposes, live entertainment is statutorily defined as “any activity
provided for pleasure, enjoyment, recreation, relaxation, diversion or other similar purpose

by a person or persons who are physically present when providing that activity to a patron or
-7-
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group of patrons who are physically present.” NRS 368A.060. But, the LE Tax taxable

1
5 || event occurs only when the business collects an admission charge or other payment when
3 il admission charges are collected. NRS 368A.200(1) provides: [Tlhere is hereby imposed an
4 || excise tax on admissions to any facility in this State where live entertainment is provided,
3 Thus, while the label of the tax, ‘Live Entertainment Tax,” might suggest that what is
6 being taxed is live entertainment, as stated in the statute, the LE Tax is a tax on admissions
-
. and other charges at certain establishments.
9 Regulatory Statutes are Subject to Different Review than Taxing Statutes

0 The Plaintiffs cited to numerous cases where courts subjected statutes to strct

11 |Iscrutiny. Those statutes were regulatory statutes whose purpose was to regulate behavior. 1n

12 Barnes v. Glen Theatre, Inc., 501 1.8, 560, 111 8. Ct. 2456 (1991), the Court addressed a

13
statute that required go-go dancers to wear pasties and a G-string. The Barnes court held

14
that "go-go dancing” was expressive conduet within the outer perimeters of the First
I5
16 Amendment. In City of Erie v. Pap’s AM., 529 U.S. 277, 120 8.Ct. 1382 (2000), the Court

17 ||stated that, while being “in a state of nudity” is not an inherently expressive condition, nude
18 | dancing is entitled to some level of eonstitutional protection, And in Colacurcio v. City of
19 Kent, 163 T.3d 545, 550 (9th Cir. 1998), the City of Kent, Washington enacted an ordinance

20 ) . - . .
which required nude dancers (o perform their dances at least 10 feet away from patrons, The

;1 various courts in those matters applied strict scrutiny analysis to those statutes because their
23 goal was to regulate behavior. This is in contrast to the LE Tax which is merely a taxing
54 || statute.

25 In Adams Ouidoor Advertising, Ltd. v. Borough of Stroudsburg, 667 A2d 21

26 {| (Pa.Cmwlth, 1995), the Commonwealth Court of Pennsylvania addressed the distinction

27 between a regulatory statue and a taxing statute it the First Amendment context. TnAdams

28
Chitdoor Advertising, Ltd., the borough of Stroudsburg, Pennsylvania enacted an ordinance

8-
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24
25
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which taxed off-premise signs based upon the size of the sign. &d, The Adams Outdoor
Advertising, Ltd. court held that the tax was not a constitutional violation. In their analysis,
the Court distinguished (axes from regulations, “[Ulnlike a license fee, the purpose of which
is to offset the costs of regulation, a tax is imposed for the purpose of raising revenue.” fd.
at 24. “[T)he primary purpose of taxes is always to raise money for the taxing authority.”

Id. There is a “strong presumption in favor of duly enacted taxation schemes.” Leathers,
499 U.S, at 451. “[A] differential burden on speakers is insufficient by itself to raise First
Amendment concerns.” £ at 452, When dealing with a tax versus a regulation, the issues

presented are whether the tax is uniform and whether it is an unlawful infringement upon the

{| First Amendment rights. [¢. When dealing with a tax, the court need not address the fact

that the tax amount exceeds the reasonable cosls of administration because that is not
applicable to tax legislation; it only applies to challenges to license fees, /4.

In the instant case, the facts are even further distinguishable from those in the Adams
Outdoor Advertising, Ltd. case in thal an incidental purpose of that statute was to limit the
size of signs and not solely to generate revenue. The sole purpose of the LE Tax is to
generate revenue and not te regulate First Amendment protected behavior. Evidence of this
is the fact that nothing in chapter 368A of NRS authorizes the Departmént Lo supervise or
regutate the PLAINTIFFS® First Amendment activiticsand the payment of the tax is not a
condition precedent to exercise any constitutionally protected act. Fuether evidence that
chapter 368A of NRS is strictly a tax and not a regulatory measure is the fact that the US
District Court dismissed the PLAINTIFFS’ Complaint on the grounds that the federal court
lacked jurisdiction based on the Tax Injunction Act because the issue presented was strictly a
taxing measure, That decision was later affirmed by the Sth Circuit Court of Appeals.

Because the LE Tax is strictly a taxing statute, it is subject to rational basis review.

9.
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The State May Tax Admission fo Taxpayers’ Businesses, Therefore PLAINTIFFS are not
Excmpt from Taxation Pursuant tuo NRS 368A,200(3)

There is a “strong presumption in favor of duly enacted taxation schemes.” Leathers, 499 U.S,
at 451. “[A] differential burden on speskers (s insuificient by itself to raise First Amendment
concerns.” 14 at 452. With respect to taxing statutes, “[ajny reasonable doubt about the applicability
of an exemption must be construed against the taxpayer.” Sierra Pac. Power Co. v, Dep’t of Taxation,
06 Nev. 293,297, 607 P.2d 1147, 1148 (1980).

Pursuant to NRS 368A.200(5)(a), “live entertainment that the State is prohibited from taxing
under the Constitution, laws or treaties of the United States or Nevada Constitutions” is exempt from
the LE Tax, Since the State of Nevada is not prohibited by the Constitution, law or treaties of the
Untied States or the Nevada Constitution from taxing the admissions and other charges at issue in this
case, the exemption is not applicable.

Nevada’s LE Tax Is A Broad-Based, Content-Neutral Generally Applicable Tax And Is Not A
Facially Unconstitutional Direct Tax On The Excreise Of Constitutional Freedoms

Where a regulatory measure is a regulation of speech, it may ¢ither be content neutral or contcnt
based. The U.S. Supreme Court has articulated the following as the test for whether a regulation is

content neutral:

The principal inquiry in determining content neutrality, in speech cases
generally and in time, place, or manner cases in particulay, is whether the
government has adopted a regulation of speech because of disagreement
with the message it conveys. . . The government's purpose is the
controlling consideration. A regulation

that serves purposes unrelated to the content of expression is deemed
neutral, even if it has an incidental effect on some speakers or messages
bul not others.

Ward v. Roclk Against Racism, 491 U.S. 781, 791 (1989) (emphasis added). “In determining whether a
governmental regulation of speech is contenf based, our principal inquiry is whether the government
adopted the regufatiun'becuuse of its disagreement with the message {0 be comveyed by the speech.”
Adams Qutdoor Adver., Ltd., 667 A.2d 21 a1 27, citing Clark v. Cmity. for Creative Non-Violence, 468
U.S. 288 (1984). The government’s purpose in enacting the legislation is the Court’s controlling
consideration and if that purpose is unrelated to the content of the speech, then the regulation is content
néutral. Ward, 491 U.S. 78], If on the other hand, the purpose of the regulation is related to the

content of the speech, or if, in determining whether the regulation applies, one must look to the content

.10-
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of the speech, then, abseni a compelling reason offered by the government, it will be found to be
unconstitutional. drkansas Writers' Project, Inc. v. Ragland, 481 U.S, 221 (1987).

Pursuant to NRS 368A.200, the LE Tax is imposed on admission lo any facility in the state of
Nevada where live entertainment is provided regardless of the content of that entertainment and,
therefore, the LE Tax is content-neutral,

Taxing Statutes Which Contain Exemptions and Exceptions are Not Per Se Invalid

There ts a “strong presumption in {avor of duly enacted taxation schemes.” Leathers, 499 U.S,
at 451. “[A] differential burden on speakers is insufficient by itself to raise First Amendment
concerns.” /d. at 452, There is no indication that the classifications set forth in NRS chapter 368A are
for purposes other than optimizing tax revenues. “Legislatures have especially broad latitude in
creating classifications and distinctions in tax statutes.” /4. (citations omitted). In Madden, 309 U.§. at

87-88, 60 S.Ct, at 408, the United States Supreme Court announced the following rule:

The broad discretion as to classification possessed by a legislature in the
field of taxation has long been recognized...[Tihe passage of time has
only served to underscore the wisdom of that recognition of the large area
of discretion which is nceded by a legislature in formulating sound tax
policies, Traditionally classification has been a device for fitting tax
programs o local needs and usages in order to achieve an equitable
distribution of the tax burden, Jt has, because of this, been poinied out
that in taxation, even more than in other ficlds, legislatures possess the
greatest freedom in classification. Since the members of a jegislature
necessarily enjoy a familiarity with local conditions which this Court
cannot have, the presumption of constitutionality can be overcome only
by the most explicit demonstration that a classification is a hostile and
oppressive discrimination against particular persons and classes.

(citations omitted).

The LE Tax, on its face, is not directed at, nor does it present the danger of, suppressing
particular ideas. Nevada's LE Tax was enacted to raise revenues, [t cannot be argued that the LE Tax
limits the ability of exotic dancers or for that matter any other entertainers, to express themselves. Nor
does it prevent patrons from attending,

With regard 1o the exemptions, the Nevada Legislature has chosen simply to exclude or exempt
certain establishments from the LE Tax, Nothing about the choice (o exempt certain live entertainment

from the t1ax suggests an interest in censoring the expressive activities of either nude dancing or clothed

-11-

Appellants' Appendix Page 1888




£

=T - B T U ¥ T -, ¥

entertainment. See Leathers v, Medlock, 499 U.S. 439, 453, 111 S.Ct. 1438, 1447 (1991) (“[t]he
Arkansas Legislature has chosen simply (o exclude or exempt certain media {rom a generally _applicable
tax™). '

Nevada's LE Tax Classifications Are Not Unconstitationally Overbroad or Vague

A statute is void for vagueness and therefore in violation of the Due Process Clause of the
Fourteenth Amendment if it “(1) fails to provide notice sufficient to enable ordinary people to
undersiand what conduct is prohibited and (2) authorizes or encourages arbitrary and discriminatory
enforcement.” City of Las Vegas v. Eighth Judicial Dist. Court of State ex rel. County of Clark, 122
Nev. 1041, 146 P.3d 240, 245 (2006).

The LE Tax does not seek to prohibit any type of conduct and therefore it cannot be argued that
laxing statute is void for vagueness because ordinary people can’t understand what conduect it prohibits,
Nor does the LE Tax authorize or encourage arbitrary or discriminatory enlorcement, Moreover, this
issue was not raised by the PLAINTIFTS and PLATNTTFS presented no facts or argument that the LE
Tax was either overbroad or vague.

The Court finds that because Plaintitfs have not succeeded on the merits, there is no basis for
the Court to grant injunctive relief, and the Court makes no findings or conclusions regarding whether,
as contended by Plaintiffs, the anti-injunction provision contained in N.R.S. §368A.280(]) is contrary
1o the authority granted to the district courts by Article 6, Section 6, of the Nevada Constitution ot the
separation of powers set forth in Article 3, Section 1, of the Nevada Constitution,

The Court hereby orders Defendants’ Motion for Summary Judgment is GRANTED and, the
matter having been disposed of, the trial date is hereby vacated.

IT IS SO ORDERED.

NATED this J__L;’f ﬂay of December, 2011,

LU L

DISTRICT CQURT JUDGE
N
NUA
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CATHERINE CORTEZ MASTO
Attorney General

DAVID J. POPE

Senior Deputy Attorney General
Nevada Bar No. 008617

BLAKE A, DOERR

Senior Deputy Attorney General
Nevada Bar No. 009001
VIVIENNE RAKOWSKY

Deputy Attorney General

Nevada Bar No. 009160

555 E. Washington Ave., Ste. 3800
Las Vegas, Nevada 89101

P: (702) 486-3095

F: (702) 486-3416
dpope@ag.nv.gov
bdoerr@ag.nv.qgov
vrakowsky@aq.nv.goy

Attorneys for Nevada Department of Taxation
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CLERK OF THE COURT

DISTRICT COURT
CLARK COUNTY, NEVADA

DEJA VU SHOWGIRLS OF LAS VEGAS,)
LL.C., dib/a Déja vu Showgirls, LITTLE)
DARLINGS OF LAS VEGAS, L.L.C., d/b/a Little)
Darlings, K-KEL, INC. d/b/a Spearmint Rhino)
Gentlemen’'s Club, OLYMPUS GARDEN, INC.,)
dfb/a Olympic Garden, SHAC, L.L.C., d/b/a)
Sapphire, THE POWER COMPANY, ING., d/b/a)
Crazy Horse Too Gentlemen's Ciub, D.)
WESTWOOD, INC., d/b/a Treasures, and D.1)
FOOD & BEVERAGE OF LAS VEGAS, L.L.C.
d/hfa Scores,

1}
%
‘ Plaintiffs, )
NEVADA DEPARTMENT OF TAXATION, }
NEVADA TAX COMMISSION, NEVADA )}
STATE BOARD OF EXAMINERS, and )
)

|

)

MICHELLE - JACOBS, in her official capacity
only,

Defendants.
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K-KEL, INC., d/bfa Speamint Rhino)

Gentlemen’s Club; OLYMPUS GARDEN, INC.} :
dibfa Olymic Garden; SHAC, LLC, d/bfa) Case No. 08A554970
Sapphire; THE POWER COMPANY, INC., d/b/a) Dept. No. Xl

Crazy Horse Too Gentlemen's Club; D.)

WESTWOOD, INC., d/bfa Treasures; and D.1.)

FOOD & BEVERAGE OF LAS VEGAS, LLC,)
d/b/a Scores; ) -

e Vst g

Plaintiffs,
V.

NEVADA DEPARTMENT OF TAXATION;
NEVADA TAX COMMISSION; and NEVADA
STATE BOARD OF EXAMINERS,

i S oa e " Sy g st St "

Defendants,

AMENDED ORDER

DEFENDANTS' RE-NOTICED MOTION FOR PARTIAL SUMMARY JUDGMENT ON
THE PLAINTIFES’ CLAIMS FOR REFUND AND MOTION TO DISMISS THE AS APPLIED
CHALLENGE TO THE LIVE ENTERTAINMENT TAX AND THE CLAIMS FOR DAMAGES
PURSUANT TO 42 U.S.C. §1983 and DEFENDANTS'’ MOTION TO COMPEL came on for
hearing on August 23, 2011;

David J. Pope, Senior Deputy Attomey General, Blake A. Doerr, Senior Deputy
Attorney General, and Vivienné Rakowsky, Deputy Attorney General appeared on behalf of
the Defendants; William J. Brown, Esq. and Bradley J. Shafer, Esg. appeared on behalf of the
Plaintiffs; Mark E. Ferrario appeared on behalf of Plaintiff SHAC, LLC.

The Court having first requested that Defendants’ motion for partial summary judgment
and motion to dismiss be re-noticed and having considered the papers and pleadings
regarding the re-noticed motion and the motion to compel, as well as the oral argument

presented by all parties, hereby orders:

-2-
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DEFENDANTS’ RE-NOTICED MOTION FOR PARTIAL SUMMARY JUDGMENT ON
THE PLAINTIFFS' CLAIMS FOR REFUND AND MOTION TO DISMISS THE AS APPLIED
CHALLENGE TO THE LIVE ENTERTAINMENT TAX AND THE CLAIMS FOR DAMAGES
PURSUANT TO 42 U.S.C. §1983 is granted in part and denied in part. '

With regard to Defendants’ motion to dismiss and/or motion for partial summary
judgment in Case #0BAS554970 (“Case 2"), this Court finds that the Defendants timely raised
the question regarding the procedural bosture of the case and based on the Nevada Supreme
Court's decision in Southern California Edison, 127 Nev.Adv.Op. 22 {2011) all claims are
dismissed and Case 2 shall proceed as a petition for judicial review pursuant to Chapter 233B
of the NRS. The Court having tolled the statute of limitations for thirty-three (33) days to allow
Plaintiffs thirty-three (33) days to file a petition for judicial review, Plaintiffs shall have thirty-
three (33) days from August 23, 2011 to file a petition for judicial review pufsuant to NRS
233B.130, ef seq. '

With regard to Defendants’ motion to dismiss and/or for partial summary judgment in
Case #06A533273 (“Case 17, the motion_ is granted and ali other claims including the “as
applied” challenge, the refund claims and the official capacity claim against Michelle Jacobs
are dismissed and Case 1 shall proceed as a facial challenge for declaratory refief only.
Briefs are to be filed within thirty (30) days.

With regard to Defendants’ motion to dismiss and/or for partial summary judgment

regarding alt 42 U.S.C, §1983 damages claims, the motion is granted and alf such damages

claims are dismissed from Case 1 and Case 2.
With regard to Plaintiffs motion to remand Case 2 to the Nevada Tax Commission, the

motion is denied.

-3
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With regafd to DEFENDANTS' MOTION TO COMPEL, this Court finds that any further
discovery would be inappropriaté and is hereby ordered cancelled.

IT 1S SO ORDERED.

DATED this _L_é’(g;y of December, 2011.

Respectfully submitted:

CATHERINE CORTEZ MASTO
Attomey Generat

Bywm
BLAKE A, DOERR™
Senior Deputy Attorney General

4
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Electronically Filed

01/03/2012 11:25:54 AM

Wi

CLERK OF THE COURT

DISTRICT COURT
CLARK COUNTY, NEVADA

LITTLE DARLINGS OF LAS VEGAS
LLC, K-KEL INC, ET AL

VS

NEVADA DEPT OF TAXATION,
OLYMPUS GARDEN INC, ET AL

LR

CASE NO.: 06A533273

DEPARTMENT 11

CIVIL ORDER TO STATISTICALLY CLOSE CASE
Upon review of this matter and good cause appearing,
IT 1S HEREBY ORDERED that the Clerk of the Court is hereby directed to

statistically close this case for the following reason:

DISPOSITIONS:
Voluntary Dismissal

Stipulated Dismissal
Stipulated Judgment
Default Judgment

Summary Judgment
Non-Jury (bench) Trial
Jury Trial

Oo<OO000000

Transferred (before/during trial)
Involuntary (statutory} Dismissal
Judgment on Arbitration Award

Motion to Dismiss (by Defendant)

DATED this 30th day of December, 2011.
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Electronically Filed

NOTC 01/09/2012 03:20:37 PM
WILLIAM H. BROWN

Nevada Bar No. 7623

LAW OFFICES OF WILLIAM H. BROWN, LTD. W;.. ikﬁ“""“‘"
6029 S. Ft. Apache Rd., Ste. 100
Las Vegas, Nevada 89148
Phone: (702)385-7280

Fax: (702) 386-2699

Email: Will@whbesqg.com
Counsel for Plaz'ntifcfls

CLERK OF THE COURT

BRADLEY ]J. SHAFER,
Michigan Bar No. P36604*
SHAFER & ASSOCIATES, P.C.
3800 Capital City Blvd., Suite #2
Lansing, Michigan 48906-2110
Telephone: (517) 886-6566
Facsimile: (517) 886-6565
Co-Counsel for Plaintiffs

* Admitted Pro Hac Vice

MARK E. FERRARIO

Nevada Bar No. 1625
BRANDON E. ROOS

Nevada Bar No 7888
GREENBERG TRAURIG, LLP
3733 Howard Hughes Parkway
Suite 400 North

Las Vegas, Nevada 89169
Telephone: (702) 792-3773
Facsimile: (702) 792-9002
Counsel for SHAC, LLC

DISTRICT COURT
CLARK COUNTY, NEVADA

DEJA VU SHOWGIRLS OF LAS VEGAS, Case No.: 06A533273
L.L.C., d/b/a Deja Vu Showgirls, et al., Dept. No.: XI

Coordinated with:

Plaintiffs,
VS. Case No. 08A554970

Dept. No. XI

NEVADA DEPARTMENT OF NOTICE OF APPEAL

TAXATION, et al., (CASE NO. 06A533273)

Defendants.
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Supreme Court of Nevada from the ORDER DENYING PLAINTIFFS® MOTION FOR
SUMMARY JUDGMENT AND GRANTING DEFENDANTS COUNTER-MOTION
FOR SUMMARY entered in this action (Case No. 06A533273 only) on the 16th Day of
December, 2011. This order appealed from was signed by District Court Judge

Elizabeth Gonzalez on December 16, 2011, and was electroni;ally filed (entered) on

December 16, 2011. The notice of entry of this order was served on December 19,

2011.

Notice is hereby given that all the Plaintiffs named above hereby appeal to the

DATED this 9* day of January, 2012

BY: /s/ William H. Brown

WILLIAM H. BROWN

Nevada Bar No. 7623

LAW OFFICES OF WILLIAM H. BROWN, LTD.
6029 S. Ft. Apache Rd., Ste. 100

Las Vegas, Nevada 89148

Phone: (702)385-7280

Fax: (702) 386-2699

Email: Will@whbesq.com
Counsel for Plaintif;‘ls

BRADLEY ]J. SHAFER
Michigan Bar No. P36604*
SHAFER & ASSOCIATES, P.C.
3800 Capital City Blvd., Suite #2
Lansing, Michigan 48906-2110
Brad@bradshaferlaw.com
Co-Counsel for Plaintiffs

* Admitted Pro Hac Vice

BY: /s/ MARK E. FERRARIO
MARK E. FERRARIO

Nevada Bar No. 1625
BRANDON E. ROOS

Nevada Bar No 7888
GREENBERG TRAURIG, LLP
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3733 Howard Hughes Parkway
Suite 400 North

Las Vegas, Nevada 89169
Telephone: (702) 792-3773
Facsimile: (702) 792-9002
Counsel for SHAC, LLC

CERTIFICATE OF SERVICE

[ hereby certify that on the 9th day of January, 2012, the foregoing NOTICE

OF APPEAL (CASE NO. 06A533273) was served on the party(ies) by mailing of

same in the United States mail, postage prepaid thereon, addressed as follows:

Catherine Cortez Masto

Attorney General

David J. Pope

Sr. Deputy Attorney General

Blake A. Doerr

Deputy Attorney General

555 E. Washington Ave., Suite 3900
Las Vegas, NV 89101

Facsimile: (702) 486-3420

Attorneys for the Nevada Defendants

/s! Arleen Viano
An employee of LAW OFFICES OF
WILLIAM H. BROWN, ESQ., LTD
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Electronically Filed
01/17/2012 02:06:33 PM

ASTA Q%« t.%W»
WILLIAM H. BROWN

Nevada Bar No.: 7623 CLERK OF THE COURT
LAW QOFFICES OF WILLIAM H. BROWN, ESQ., LTD.

330 South Third Street, Ste. 860

ITJaT Vﬁ,gas, I\(%g%gé 0311 Electronically Fi

elephone: -

Facsimile: (702) 336-9371 Feb 23 2012 10

Counsel for Plaintiffs Tracie K. Linder
Clerk of Supren

BRADLEY J. SHAFER,
Michigan Bar No. P36604*
SHAFER & ASSOCIATES, P.C.
3800 Capital City Blvd., Suite #2
Lansing, Michigan 48906-2110
Telephone: (517) 886-6566
Facsimile: (517) 886-6565
Co-Counsel for Plaintiffs

* Admitted Pro Hac Vice

MARK E. FERRARIO
Nevada Bar No. 1625
BRANDON E. ROOS

Nevada Bar No 7888
GREENBERG TRAURIG, LLP
3733 Howard Hughes Parkway
Suite 400 North

Las Vegas, Nevada 89169
Telephone: (702) 792-3773
Facsimile: (702) 792-9002
Counsel for SHAC, LI.C

DISTRICT COURT
CLARK COUNTY, NEVADA

DEJA VU SHOWGIRLS OF LAS VEGAS,
L.L.C., d/b/a Deja Vu Showgirls, LITTLE
DARLINGS OF LAS VEGAS, L.L.C., d/b/a
Little Darlings, K-KEL, INC., d/b/a Spearmint
Rhino Gentlemen’s Club, OLYMPUS
GARDEN, INC., d/b/a Olympic Garden| Coordinated with:
SHAC, L.L.C. d/b/a Sapphire, THE POWER]
COMPANY, INC., d/b/a Crazy Horse Too| gi;i%{%g?? 554970
Gentlemen’s Club, D, WESTWOOD, INC.,
d/b/a  Treasures, and DI FOOD &
BEVERAGE OF LAS VEGAS, LLC, d/b/a Wm
No. 06A533273)

Scores,

Case No.: 06A533273
Dept. No.: XI

led
55 a.m.
nan
1e Court
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Plaintiffs,
vS.

NEVADA DEPARTMENT OF TAXATION,
NEVADA TAX COMMISSION, NEVADA
STATE BOARD OF EXAMINERS, and
MICHELLE JACOBS, in her Official Capacity
Only,

Defendants.

CASE APPEAL STATEMENT (Case No. 06A533273)

1. This case appeal statement is filed by the following parties: DEJA VU SHOWGIRLS
OF LAS VEGAS, L.L.C.,, d/b/a Deja Vu Showgirls, LITTLE DARLINGS OF LAS
VEGAS, L.L.C., d/b/a Little Darlings, K-KEIL, INC., d/b/a Spearmint Rhino
Gentlemen’s Club, OLYMPUS GARDEN, INC., d/b/a Olympic Garden, SHAC, L.L..C.
d/b/a Sapphire, THE POWER COMPANY, INC., d/b/a Crazy Horse Too Gentlemen’s
Club, D. WESTWOOD, INC., d/b/a Treasures, and D.I. FOOD & BEVERAGE OF
LAS VEGAS, LLC, d/b/a Scores.

2. The order appealed from was issued by Judge Elizabeth Gonzalez.

3. Appellants are represented by the counsel listed below them as follows:

Deja Vu Showgirls of Las Vegas, L.L.C.; Little Darlings of Las Vegas, L.L.C.; K-Kel,
Inc.; Olympus Garden, Inc.; The Power Company, Inc.; D. Westwood, Inc.; and D.L

Food & Beverage of Las Vegas, LLC:

WILLIAM H. BROWN

Nevada Bar No.: 7623

LAW OFFICES OF WILLIAM H. BROWN, ESQ., LTD.
330 South Third Street, Ste. 860

Las Vegas, NV §9101

Telephone: (702) 366-9311

Facsimile: (702) 336-9371

BRADLEY J. SHAFER,
Michigan Bar No. P36604*
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SHAFER & ASSOCIATES, P.C.

3800 Capital City Blvd., Suite #2

Lansing, Michigan 48906-2110

Telephone: (517) 886-6566

Facsimile: (517) 886-6565

* Admitted Pro Hac Vice by the District Court

SHAC, LLC:

MARK E. FERRARIO

Nevada Bar No. 1625
BRANDON E. ROOS

Nevada Bar No 7888
GREENBERG TRAURIG, LLP
3733 Howard Hughes Parkway
Suite 400 North

Las Vegas, Nevada 89169

. Telephone: (702) 792-3773

Facsimile: (702) 792-9002

. The trial counsel for Respondents Nevada Department of Taxation, Nevada Tax

Commission, Nevada State Board of Examiners, and Michelle Jacobs (in her official
capacity only) are:

Catherine Cortez Masto
Attorney General

David J. Pope

Senior Deputy Attorney General
Nevada Bar No. 008617

Blake A. Doerr

Senior Deputy Attorney General
Nevada Bar No. 009001
Vivienne Rakowsky

Deputy Attorney General
Nevada Bar No. 009160

555 East Washington Avenue, Suite 3900
Las Vegas Nevada 89101
Telephone: (702) 486-3095
Facsimile: (702) 486-3416

. Attorney Bradley J. Shafer, counsel for Appellants Deja Vu Showgirls of Las Vegas,

L.L.C.; Little Darlings of Las Vegas, L.L.C.; K-Kel, Inc.; Olympus Garden, Inc.; The
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10.

Power Company, Inc.; D. Westwood, Inc.; and D.I. Food & Beverage of Las Vegas,
LLC, is not licensed to practice law in the State of Nevada. Mr. Shafer was granted
permission to appear under SCR 42 by the district Court by an order entered on April 3,
2007 (attached hereto as Exhibit 1).

All appeliants were represented by retained counsel in the District Court.

All appellants are represented by retained counsel on appeal.

No appeliant was granted permission to proceed in forma pauperis.

Proceeding commenced in the District Court on December 19, 2006, the date the
Complaint was filed.

This appeal arises out of Plaintiff-Appellant’s action for declaratory relief, injunctive
relief, damages and attorneys fees. Plaintiff-Appellants’ Complaint challenges the.
constitutionality of Nevada’s Live Entertainment Tax (“LET”), NRS 368A.010 L. and
sets forth claims pursuant to 42 U.S.C. § 1983. Plaintiff-Appellants claim that the LET
is unconstitutional under the First and Fourteenth Amendments to the United States
Constitution and under Article I, Sections 9 and 10 of the Nevada Constitution, both on
its face and as applied; and that the Defendant-Appellees are prohibited from imposing
the LET upon Plaintiff-Appellants pursuant to NRS 368A.200(5)(a) (exempting from
taxation, “[l}Jive entertainment that the State is prohibited from taxing under the
Constitution, laws or treaties of the United States or the Nevada Constitution”). The
case was coordinated with Case No 08A554970 and the request for declaratory relief
was later consolidated with the request for declaratory relief in Case No. 08A554970.
On December 16, 2011, the District Court entered an order denying Plaintiff-

Appellants’ motion for summary judgment and granting Defendant-Respondents’

Appellants' Appendix Page 190
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counter-motion for summary judgment, as to all claims. The coordinated and partially

consolidated Case No. 08A554970 was previously dismissed by the Court by an order

entered on Nov. 1, 2011.

11. This case (Case No. 06A533273) has not been previously subject to an appeal or an

original writ proceeding in the Supreme Court. However, the coordinated and partially

consolidated Case No. 06A533273 has been appealed to the Nevada Supreme Court, is

currently pending before the Nevada Supreme Court, and has been assigned Nevada

Supreme Court Case No. 59752.

12. This appeal does not involve child custody or visitation.

13. This appeal presents little to no possibility for settlement.

DATED this 18th day of January, 2012.

Appellants' Appendix

BY:__/s/ WILLIAM H. BROWN

WILLIAM H. BROWN

Nevada Bar No.: 7623

LAW OFFICES OF WILLIAM H.
BROWN, ESQ., LTD.

330 South Third Street, Ste. 860
Las Vegas, NV 89101

Telephone: (702) 366-9311
Facsimile: (702) 336-9371
WBrown@SullivanBrown.com
Counsel for Plaintiffs

BRADLEY J. SHAFER
Michigan Bar No. P36604*
SHAFER & ASSOCIATES, P.C.
3800 Capital City Blvd., Suite #2
Lansing, Michigan 48906-2110
Brad@bradshaferlaw.com
Co-Counsel for Plaintiffs

* Admitted Pro Hac Vice

BY: /s/ MARK E. FERRARIO
MARK E. FERRARIO
Nevada Bar No. 1625

Page 190




oI N =) ¥, B S VO R S B

[T [\ T NS T N R S S e e e e e e

BRANDON E. ROOS

Nevada Bar No 7888
GREENBERG TRAURIG, LLP
3733 Howard Hughes Parkway
Suite 400 North

Las Vegas, Nevada 89169
Telephone: (702) 792-3773
Facsimile: (702) 792-9002
Counsel for SHAC, L1LC
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CERTIFICATE OF SERVICE

I hereby certify that on the 18th day of January, 2012, the foregoing CASE APPEAL
STATEMENT (Case No. 06A533273) was served on the party(ies) by faxing a copy and

mailing of same in the United States mail, postage prepaid thereon, addressed as follows:

Catherine Cortez Masto

Attorney General

David J. Pope

Sr. Deputy Attorney General

Blake A. Doerr

Deputy Attorney General

555 E. Washington Ave., Suite 3900
Las Vegas, NV 89101

Facsimile: (702) 486-3420

Attorneys for the Defendant-Appellees
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/S/ ARLEEN VIANO
an employee of LAW OFFICES OF WILLIAM
H. BROWN, ESQ., LTD
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2 1 GHANEM & SULLIVAN, LLP , Lo
8861 West Sahara, Suite 120 : ‘s
~ 3 || Las Vegas, NV 89117 7 o MO
Telephone: (702) 862-4450 . oY
4 || Facsimile: (702)862-4422
1 Attorneys for Plaintiffs. > [\ 'p‘;_‘)(# :
5 : CP/ b TEhURT
BRADLEY J. SHAFER*, MI Bar No. P36604 CLERS =
6 || Shafer & Associates, P.C.
" 3800 Capatal City Blvd., Suite 2
Lansing, Michigan 48906-2110
g ||(517) 886-6560 - telephone
(517) 886-6565 - facsimile
9 shaferassociates@acd.net - email
*Pending Admission Pro Hac Vice
10
1 DISTRICT COURT
12 CLARK COUNTY, NEVADA
13
14 || DEJA VU SHOWGIRLS OF LAS VEGAS, '
LLC, d/b/a Déjit vu Showgirls, LITTLE Case No.. *3?33273
15 | DARLINGS OF LAS VEGAS, LLC, d/b/a PR N0
.16 || Little Darlings, K-KEL, INC., d/b/a Spearmint
Rhino Gentlemen’s Club, OLYMPUS
17 || GARDEN, INC., d’b/a Olympic Garden,
| SHAC, LLC, d/b/a Sepphire, THE POWER : TO PRACTICE
18 COMPANY, INC., d/bfa Crazy Horse Too ORDER ADMHTING <
19 || Gentlemen’s Club, D. WESTWOOD, INC,,
. d/bfa Treasures, and D.I. FOOD & .
20 [|BEVERAGE OF LAS VEGAS, LLC, d/b/a
Scores, :
21
Plaintiff,
22
V8.
23
24 NEVADA DEPARTMENT OF TAXATION,
NEVADA TAX COMMISSION, NEVADA
25 ||STATE BOARD OF EXAMINERS, and
MICHELLE JACOBS, in her official capacity
26
only,
O 27 Defendants.
r’
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g BRADLEY J. SHAFER, ESQ. having filed his Motion to Associate Counsel under
7 || Nevada Supreme Court Rule 42, together with a Verified Application for Assoéiation of
3 || Counsel, a Certificate of Good Standing for the states of Michigan and Arizona, and the State
4 Bar of Nevada Statement; said application having been noticed, no objections having being
5 :
¢ made, and the Court being fully apprised in the premises, and good cause appearing, it is
4 hereby
8 ORDERED, that said application is héreby granted, and Bradley J. Shafer, Esq. is
9 hereby admitted to practice in the above-entitled Court for the purposes of the above entitled
10 '
matter only.
11 Yo
12 DATED this 55 day of March, 2007.
. o p &;&Zﬂé)
14 DISTRICT WGE
15 )
16 || Submpitted By:
17
18
DIANA L. SULLIVAN,
19 || Nevada Bar #4701
8861 West Sahara, Suite 120
20 || Las Vegas, NV 89117
21
22
23
24
25
26
27
28
2.
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IN THE SUPREME COURT FOR STATE OF NEVADA

DEJA VU SHOWGIRLS OF LAS
VEGAS, L.L.C.,, d/b/a Deja Vu
Showgirls, LITTLE DARLINGS OF
LAS VEGAS, L.L.C., d/b/a Little
Darlings, K-KEL, INC., d/b/a Spearmint
Rhino Gentlemen’s Club, OLYMPUS
GARDEN, INC., d/b/a Olympic Garden,
SHAC, L.L.C. d/b/a Sapphire, THE
POWER COMPANY, INC., d/b/a Crazy,
Horse Too Gentlemen’s Club, D.
WESTWOOD, INC., d/b/a Treasures,
and D.I. FOOD & BEVERAGE OF LAS
VEGAS, LLC, d/b/a Scores,

Appellants,
VS.

NEVADA DEPARTMENT OF
TAXATION, NEVADA TAX
COMMISSION, NEVADA STATE
BOARD OF EXAMINERS, and
MICHELLE JACOBS, in her Official
Capacity Only,

Respondents.

Supreme Court C‘E‘E§|8e :E’C')Z OFél:%C; a.m.
Tracie K. Lindeman
District Court Case®Glerildé8Rifdeme Court
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2011 Deposition Subpoena

1289-1304
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Defendants' Certificates of Service showing
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1305-1308

08/15/2011

Exhibit 7 to Opposition to Motion to Quash
Plaintiffs' Certificates of Service showing
facsimile

1309-1311

08/15/2011

Exhibit 8 to Opposition to Motion to Quash
Email dated August 10, 2011 forwarding info
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to new email addresses
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Renewed Motion for Preliminary Injunction
on Order Shortening Time
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Exhibit 1 to Renewed Motion for Preliminary
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in 2003
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866-885
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TN Attorney General Opinion
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United States District Court Order Dismissing
Lawsuit

935-942

02/18/2011

Exhibit 7 to Renewed Motion for Preliminary
Injunction on Order Shortening Time

United States Court of Appeals for the Ninth
Circuit Memorandum Affirming Dismissal

943-945

02/18/2011

Exhibit 8 to Renewed Motion for Preliminary
Injunction on Order Shortening Time
Redacted Sample Copy of Administrative
Request for Refund

946-952

02/18/2011

Exhibit 9 to Renewed Motion for Preliminary
Injunction on Order Shortening Time

Sample Copy of Department’s Denial of
Request for Refund
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Injunction on Order Shortening Time
Sample Copy of Department’s
Acknowledgment of Appeal

02/18/2011

Exhibit 11 to Renewed Motion for Preliminary
Injunction on Order Shortening Time

Nevada Tax Commission’s Order Denying
Appeal

957-959

02/18/2011

Exhibit 12 to Renewed Motion for Preliminary
Injunction on Order Shortening Time
Orders of Judge Togliatti, December 9, 2010.

960-964

02/18/2011

Exhibit 13 to Renewed Motion for Preliminary
Injunction on Order Shortening Time

Minutes of the Meeting of the Assembly
Committee on Commerce and Labor recorded
during the 73rd Congressional Session on May
16, 2005

965-981

02/18/2011

Exhibit 14 to Renewed Motion for Preliminary
Injunction on Order Shortening Time

Chart of LET Collections Created by the
Nevada Department of Taxation

982-984

02/18/2011

Exhibit 15 to Renewed Motion for Preliminary
Injunction on Order Shortening Time

Excerpts of Transcript of Hearing Before the
Nevada Tax Commission on July 9, 2007

985-988

02/18/2011

Exhibit 16 to Renewed Motion for Preliminary
Injunction on Order Shortening Time
N.A.C. § 368A.170

989-990

02/18/2011

Exhibit 17 to Renewed Motion for Preliminary
Injunction on Order Shortening Time

Excerpts of Defendants’ (Appellees’)
Answering Brief to the United States Court of
Appeals for the Ninth Circuit

991-1000

02/18/2011

Exhibit 18 to Renewed Motion for Preliminary
Injunction on Order Shortening Time

Excerpts of Transcript of Hearing Before the
Nevada Tax Commission on August 6, 2007

1001-1011

02/18/2011

Exhibit 19 to Renewed Motion for Preliminary

1012-1020
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Injunction on Order Shortening Time
Affidavits of Representatives of Plaintiffs
Produced Before the Tax Commission

02/18/2011

Exhibit 20 to Renewed Motion for Preliminary
Injunction on Order Shortening Time

Excerpts of Transcript of December 9, 2010,
Hearing before Judge Togliatti

1021-1039

09/28/2009

Stipulation and Order (for Extension of Time
to Complete Discovery and to Continue Trial
(2™ request))

159-163

03/24/2010

Stipulation and Order to Extent Discovery
Deadlines (Third Request)

758-763

12/14/2011

Transcript (Gonzalez) (Defendant’s Motion
for Partial Summary Judgment) November 8,
2011

1850-1875

02/25/2011

Transcript (Togliatti) January 13, 2011

1157-1176

08/13/2008

Transcript of July 31, 2008

50-83

02/25/2011

Transcript of Proceedings Held December 9,
2010 (Plaintiff’s Motion for Preliminary
Injunction/Separation of Powers Issue,
Discovery Issues; and Trial Scheduling Issues

1091-1156

02/22/2011

Transcript of Proceedings Held February 10,
2011 (Status Check)

1040-1090

04/13/2011

Transcript of Proceedings Held March 15,
2011 (Hearing on Motions)

1204-1235
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William H. Brown (7623)

LAwW OFFICES OF WILLIAM H. BROWN, LTD.
6029 S. Ft. Apache Rd., Ste. 100

Las Vegas, NV 89148

Phone: (702) 385-7280

Fax: (702) 386-2699

Will@whbesq.com
Counsel for Plaintiffs

BRADLEY J. SHAFER,
Michigan Bar No. P36604*
SHAFER & ASSOCIATES, P.C.
3800 Capital City Blvd., Suite #2
Lansing, Michigan 48906-2110
Telephone: (517) 886-6566
Facsimile: (517) 886-6565
Co-Counsel for Plaintiffs
*Admitted Pro Hac Vice

Electronically Filed

10/28/2011 02:24:36 PM

%*W

CLERK OF THE COURT

DISTRICT COURT

CLARK COUNTY, NEVADA

DEJA VU SHOWGIRLS OF LAS VEGAS,
L.L.C., d/b/a Deja Vu Showgirls, LITTLE
DARLINGS OF LAS VEGAS, L.L.C., d/b/a
Little Darlings, K-KEL, INC., d/b/a Spearmint
Rhino Gentlemen’s Club, OLYMPUS
GARDEN, INC., d/b/a Olympic Garden,
SHAC, L.L.C. d/b/a Sapphire, THE POWER|
COMPANY, INC., d/b/a Crazy Horse Too
Gentlemen’s Club, D. WESTWOOD, INC.,,
d/b/a  Treasures, and DI. FOOD &
BEVERAGE OF LAS VEGAS, LLC, d/b/a
Scores,

Plaintiffs,
VS.

NEVADA DEPARTMENT OF TAXATION,
NEVADA TAX COMMISSION, NEVADA
STATE BOARD OF EXAMINERS, and
MICHELLE JACOBS, i her Official Capacity
Only,

Case No.: A533273
Dept. No.: XI

Coordinated with:

Case No. 08A554970
Dept. No. XI

PLAINTIFES’ OPPOSITION TO
DEFENDANTS’ MOTION FOR
SUMMARY JUDGMENT

Datc of Hearing: November 8, 2011
Time of Hearing: 9:00 a.m.
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Defendants. \

COME NOW Plaintiffs, by and through their attorneys of record, William H. Brown of
the law firm of LAW OFFICES OF WILLIAM H. BROWN, ESQ., LTD., and Bradley J.
Shafer, of the law firm of SHAFER & ASSOCIATES, P.C., and hereby respectfully request
that this Honorable Court deny Defendants’ Motion for Summary Judgment.

This Opposition is made and based upon the Verified Amended Complaint for
Declaratory and Injunctive Relief, Damages, and Attorney Fees and Costs; the exhibits
thercof; the following Points and Authoritics; the submissions on file in this action, and in
particular Plaintiffs’ Motion for Summary Judgment on Facial Challenge, for Permanent
Injunction, and for Return of Taxes, together with the exhibits and attachments thereto; prior

arguments of counsel; and the arguments of counsel to be made at the time of the hearing.

DATED this 28th day of October, 2011

LAWwW OFFICES OF WILLIAM H. BROWN, LTD.

BY: /s/ William H. Brown

William H. Brown (7623)

LAwW OFFICES OF WILLIAM H. BROWN, LTD.
6029 S. Ft. Apache Rd., Ste. 100

Las Vegas, NV 89148

Phone: (702) 385-7280

Fax: (702) 386-2699

Will@whbesq.com
Counsel for Plaintiffs

BRADLEY J. SHAFER,
Michigan Bar No. P36604*
SHAFER & ASSOCIATES, P.C.
3800 Capital City Blvd., Suite #2
Lansing, Michigan 48906-2110
Telephone: (517) 886-6566
Facsimile: (517) 886-6565
Co-Counsel for Plaintiffs
*Admitted Pro Hac Vice
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MEMORANDUM OF POINTS AND AUTHORITIES

L BACKGROUND, FACTS, AND PROCEDURAL HISTORY

The facts and proceedings to date in this matter are fully set forth in Plaintiffs’ Motion
for Summary Judgment on Facial Challenge, for Permanent Injunction, and for Return of
Taxes (“Plaintiffs’ Motion” or “Plnt. Mtn.”), which is set for hearing contemporaneously with
the Decfendants Motion for Summary Judgment (“Defendants’ Motion” or “Def. Mtn.”).
Therefore Plaintiffs hereby rely upon, adopt and incorporate by reference, as through fully set
forth herein, Plaintiffs’ Motion and all exhibits submitted therewith, including the statement of
Background and Facts, Procedural History, and Relevant Provisions of Chapter 368A, set forth
in PInt. Mtn., Sections I-111, pp. 5-11.
Il. POINTS AND AUTHORITIES

A. SUMMARY JUDGMENT STANDARDS.

Summary Judgment is appropriate only where there exists no genuine issue of material

fact, and the moving party is entitled to judgment as a matter of law. Turner v. Mandalay

Sports Ent., 124 Nev.Adv.Op. 20, 180 P.3d 1172, 1174 (2008). Whether a law is facially

unconstitutional is a question of law. Flamingo Paradise Gaming, LLC v. Chanos, 124

Nev.Adv.Op. 39, 217 P.3d 549, 551 (2009).
Nevertheless, whether a law 1s facially unconstitutional is analyzed by reference to the
law’s text, legislative history, and practical effect. Plnt. Mtn., Section IV(B), pp. 12-13 (citing

Children’s Healthcare Is a Legal Duty, Inc., v. Min De Parle, 212 F.3d 1084, 1088 (8th Cir.

2000)). For purposes of inquiring into the legislative history and practical effect of the Live
Entertainment Tax (“LET”), on August 2, 2011, Plaintiffs noticed the Nev. R. Civ. P. 30(b)(6)

deposition of the State of Nevada, and the depositions of Dino Dicianno, Tesa Wanamaker,

Appellants' Appendix Page
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and Michelle Jacobs. Deposition Notices are attached as Ex. A. Defendants moved to quash
these depositions, but the motion was denied. See Minutes of 8/16/2011, 9:00AM, Register of
Actions, Case No. 06A533273, Ex. B. However, on August 12, 2010, the Court was presented
with a motion to compel discovery submitted by the Defendants, together Defendants” Motion
for Partial Summary Judgment on the Plaintiffs’ Claims for Refund and Motion to Dismiss the
As Applied Challenge to the Live Entertainment Tax and the Claims for Damages Pursuant to
42 U.S.C. § 1983. Over the course of dismissing the as applied challenges and denying the
Defendants’ motion to compel, the court ruled that “further discovery is inappropriate.”
Minutes of 8/23/2011, 9:00AM, Register of Actions, Case No. 06A533273, Ex. C. Thus, the
partics ccased engaging in discovery and the pending depositions were adjourned.

Thus, the facially validity of the LET will be decided as a question of law on the record
to date according to the orders of the Court. Nevertheless, for purposes of appeal only,
Plaintiffs maintain, and do not waive the claim, that they were entitled to complete discovery
and to present further evidence regarding the legislative history and practical effect of the LET.

B. LEGISLATION IS PRESUMED TO BE UNCONSTITUTIONAL WHEN IT
IMPACTS UPON FIRST AMENDMENT RIGHTS.

The Defendants consistently and repeatedly misstate the presumptions and burdens of
proof in placec when analyzing whether a law passes muster under the First Amendment. The
Defendants contend that the LET is presumed valid until the contrary is clearly established.
Def. Mtn., p. 7-9. That position is clearly wrong. Decfendants’ support their flawed position
by referencing cases that did nof involve First Amendment speech or expression. When speech

and expression are the subject of the law in question,' the courts have been clear:

' The LET clearly impacts protected expression, as further supported in Section 11(E), infra.

4
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While state supreme court regulations and legislative and congressional acts are
generally entitled to a presumption of constitutionality, ...the preferred position
of the first amendment greatly weakens such a presumption involving that
amendment. See, ¢.g., Turchick v. United States, 561 F.2d 719, 724 (8th Cir.
1977); United States v. Dellinger, 472 F.2d 340 (7th Cir. 1972), cert. denied,
410 U.S. 970 (1973). See generally, Cahn, The Firstness of the First
Amendment, 65 Yale L.J. 464 (1956). It is also mappropriate to apply such a
presumption [of constitutionality] where the practical effect of doing so would
be to greatly reduce the burden of proof on the part of the state in justifying its
speech restrictions.

Durham v. Brock, 498 F. Supp. 213, 221 (M.D. Tenn. 1980), aff'd, 698 F.2d 1218 (6th Cir.

1982) (footnote omitted).

Instead, it is clear under established Supreme Court precedent that laws such as the
Live Entertainment Tax arc subject to strict constitutional scrutiny, and it is the government’s
“heavy burden” to attempt to justify the validity of such regulations. “When First Amendment
compliance is the point to be proved, the risk of nonpersuasion — opcrative in all trials — must

2?2

rest with the Government, not with the citizen.” United States v. Plavbov Entertainment

Group, Inc., 529 U.S. 803, 818 (2000) (cmphasis added), guoting Speiser v. Randall, 357

U.S. 513, 526 (1958). See also Clark v. Citv of Lakewood, 259 F.3d 996, 1004 (9" Cir.

2001) (“The level of constitutional protection and the type of analysis we apply to nude
dancing rcgulations differs depending on the type and purposc of the restriction. In all
situations, however, the government has the burden of proof to justify burdening freedom of
expression’) (emphasis added). Thus, when laws such as the LET raise First Amendment
concerns, “the wusual presumption of constitutionality afforded [legislative] enactments is

reversed.” Plavboyv, 529 U.S. at 817 (emphasis added).

Indeed, it 1s the government’s general burden to substantiate the constitutionality of the
infringement upon protected speech and expression rights, and not on the taxpayers as the

Department contends. Perry Education Ass’n. v. Perry Local Educator’s Ass’n., 460 U.S.
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37, 45 (1983) (direct infringement requiring application of strict scrutiny); and Widmar v.

Vincent, 454 U.S. 263, 270 (1981) (incidental infringement requiring application of
intermediate scrutiny). More to the point, the #ax cases of the United States Supreme Court
cited and quoted at Plnt. Mtn. pp. 13-14 all demonstrate that the burden here is clearly and
unquestionably on the government. The Defendants cite no Supreme Court case where the
taxation scheme impacts upon First Amendment rights that does not hold as such.

Here, First Amendment compliance is the point to be proven; i.e., whether, pursuant to
the relevant authority, the LET: 1) is an unconstitutional direct tax on First Amendment
activity, 2) whether the LET has the purpose or effect of applying to a narrowly defined group

of speakers; or 3) whether the LET is a content-based tax. See, e.g., Murdock v.

Commonwealth of Pennsvlvania, 319 U.S. 105, 108, 111 (1943);,_Minneapolis Star &

Tribune Co. v. Minnesota Comm’r of Revenue, 460 U.S. 575 (1983); Arkansas Writers’

Project, Inc. v. Ragland, 481 U.S. 221, 231 (1987); and Leathers v. Medlock, 499 U.S. 439,

445-446 (1991). It is simply undeniable that the implications on First Amendment expression
modify the general burden asserted by the Defendants, and the Defendants have not
established, and cannot establish, otherwise.

C. THE TAXPAYERS BILL OF RIGHTS REQUIRES THAT THE LET MUST
BE CONSTRUED IN FAVOR OF THE TAXPAYER.

The State of Nevada has a Taxpayers Bill of Rights, which states that each taxpayer has
the right “[tJo have statutes imposing taxes and any regulations adopted pursuant thercto
construed in favor of the taxpayer if those statutes or regulations are of doubtful validity or
cffect, unless there is a specific statutory provision that is applicable.” N.R.S. § 360.291(1)(0)
(emphasis added). The Plaintiffs have made sufficient demonstration of the invalidity of the

LET, but there 1s also the statute provision of the LET that cxempts from the tax “live
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entertainment that the State is prohibited from taxing under the Constitution, laws or treatises
of the United States or Nevada Constitution.” N.R.S. § 368A.200(5)(a). This Court, thus, docs
not even have to constitutionally invalidate the LET in order to grant the ultimate relief
requested by the Plaintiffs (a declaration that the tax does not apply to them, an injunction
prohibiting the enforcement against them, and return of all taxes paid with interest). Under the
Tax Payers Bill of Rights, this statutory provision should be liberally construed in favor of the
Plaintiffs; bringing the live entertainment that they present out of the realm of this taxation
scheme.

The Taxpayer Bill of Rights also abrogates any otherwise existing authority holding
that tax statutes are to be construed against the taxpayers and in favor of the government. It 1s
well-established that when examining statutes, “[t]he Legislature’s intent is the primary

consideration. . . .” Hardy Co., Inc., v. SNMARK., LLC, 126 Nev.Adv.Op. 49, 245 P.3d

1149, 1153 (2010) (citing Cleghorn v. Hess, 109 Nev. 544, 548, 853 P.2d 1260, 1262 (1993)).

A statue must be ““construed in line with what reason and public policy would indicate the

legislature intended.” McKay v. Board of Sup’rs of Carson City, 102 Nev. 644, 649, 730

P.2d 438 (1986) (internal quotations omitted). The Legislature has explicitly expressed an
intent and a public policy that tax provisions it enacts must be construed in favor of taxpayers
and that the government does not rcap the bencfit of a tax law that 1s of “doubtful validity or
effect.” NRS 360.291(1)(0).

D. THE PRIOR CABARET ENTERTAINMENT AND CASINO TAXES DO
NOT RENDER THE LIVE ENTERTAINMENT TAX CONSTITUTIONAL.

Defendants attempt to argue that because constitutionally protected live entertainment
that was performed 1n casinos in the past was taxed via cither the former federal Cabaret Tax or

the former Casino Entertainment Tax, the LET 1s not unconstitutional. Def. Mtn., pp. 9-11.
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Defendants note the title of Senate Bill 8§ (“SB 8”°) enacted in 2003, was “AN ACT replacing
the casino centertainment tax with a tax on all live entertainment.” Def. Mtn. p. 9 (citing Act of
July 22, 2003, ch. 5, 2003 Nev.Stat 133). Defendants are, in essence, asking this court to
ignore the language of the statute and uphold it based on its modifying title.

The Defendants do not, however, and for good reason, discuss the tax burdens under
the former Casino Entertainment Tax compared to the LET. The former Casino Entertainment
Tax (Ex. D) imposed a tax “equivalent to 10 percent of all amounts paid for admission, food,
refreshments and merchandise.” Id. There is no specific tax upon entertainment protected by
the First Amendment (see below). And, unlike the LET, the Casino Entertainment Tax
certainly did not contain an array of e¢xemptions/exceptions based upon the content of the
entertainment. Moreover, the portion of the current LET applicable to casinos (“Casino LET”)
taxes only admissions at a rate of 5%, NRS § 368A.200(1)(b). However the portion of the
LET directed at gentlemen’s clubs (“Adult LET”) is 10% on “admission charge to the facility
plus 10 percent of any amounts paid for food, refreshments and merchandise. . . .” NRS §
368A.200(1)(a). See also, Plnt. Mtn., pp. 22-23.

The constitutionality of the LET depends on the tax burdens and targeting contained in
the LET; not on other former taxes, the constitutionality of which are simply not before this
Honorable Court. Gambling is not protected by the First Amendment; entertainment 1s.  If
anything, the comparison that the Defendants ask this Court to make with regard to the
previous taxation scheme further demonstrates the unconstitutionality of the LET. The new tax
cuts the tax burden by more than half for casinos by reducing the rate from 10% to 5%, and by
no longer taxing refreshments at casinos. The higher burden 1s placed upon expression clearly

protected by the First Amendment, and in particular, that presented by these Plaintiffs. Simply
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put, the LET taxes Plaintiffs in a much more targeted and discriminatory manner than the
former Casino Entertainment Tax.

E. LIVE ENTERTAINMENT, EVEN THAT WHICH MAY CONSIST OF
TOPLESS OR NUDE DANCING, IS EXPRESSLY PROTECTED BY THE
CONSTITUTION AND MAY NOT BE SINGLED OUT FOR TAXATION.

First and foremost, Defendants fail to acknowledge that this i1s a tax on live

cntertainment, and entertainment, in-and-of-itself, is considered protected expression under the

First Amendment. Winters v. New York, 333 U.S. 507, 510 (1947). “Entertainment, as well

as political and idcological speech, 1s protected; motion pictures, programs broadcast by radio
and television, and live entertainment, such as musical and dramatic works fall within the First

Amendment guarantee.” Schad v. Borough of Mount Ephraim, 452 U.S. 61, 65-66 (1981)

(emphasis added). See also Ward v. Rock Against Racism, 529 U.S. 781, 790 (1989) (Rock

music protected); Zacchini v. Scripts-Howard Broadcasting Co., 433 U.S. 562, 578 (1977)
(held live human cannonball performance to be protected, holding *. . . entertainment itself can
bc important ncws”). As this 1s a tax on live entertainment, and Plaintiffs’ establishments
present such absolutely protected live entertainment, the LET is subject to the form of strict
scrutiny that the Supreme Court applies to taxation laws directed at First Amendment
activities.

Even though the LET has been gerrymandered to apply principally to the type of
performance presented at Plaintiffs’ establishments, the level of scrutiny does not change due
to the nature of the entertainment (Defendants attempt to argue that because exotic dancing 1s
“low value” speech it 1s not entitled to constitutional protection. Def. Mtn., pp. 11-12).

First, and has often been the case in this very lengthy and convoluted litigation, the

Defendants are never satisfied with a victory, and fail to recognize in their motion that the “as
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applied” challenge relating solely to Plaintiffs’ adult entertainment establishments is no longer
part of this case.” This is now solely, predicated upon Defendants’ motion, and facial
constitutional challenge. And, while it may be iappropriate for the Defendants to have
pointed this out in light of the inability of the Plaintiffs to complete discovery in this case, the
Defendants acknowledge that the taxation does not exclusively fall upon the gentlemen’s club.
See, Senate Committee on Taxation, April 12, 2005, p. 20, Ex. 20 to Plnt. Mtn. (discussing
other forms of entertainment unintentionally swept in to the LET such as singers and bands).
Conscquently, it 1s nothing short of absurd for the Defendants to assert that the level of
constitutional scrutiny must be reduced because some of the taxpayers sometimes present a
form of expression (certainly, Defendants do not arguc that entertainers at the Plaintiffs’
establishments do not dance fully clothed at times) that may, in other circumstances, be
applicable to a lower standard of constitutional scrutiny (even though the Supreme Court has
never adopted the same with regard to a tax statute directed at First Amendment expression) is
inapplicable because this tax is not targeted only at cstablishments that may, in other contexts,
warrant a reduced level of exacting scrutiny.

Second, Defendants are simply wrong, even if the LET was directed at only

gentlemen’s clubs. While it may not be popular expression, exotic dancing, in the form of

*  Clearly, Plaintiffs are entitled to and do challenge the LET for primarily targeting

gentlemen’s clubs such as Plaintiffs. Nevertheless, the LET (however unintentionally) also
capturcs some other forms of live entertainment. Because these other forms of entertainment
also remain despite the content-based exemptions, the nature of those rights must also be
considered. Defendants make no argument that the First Amendment activities of these minor
“collateral damage” payers arc subject to a lower level of scrutiny. See, e.g., Assembly
Committee on Commerce and Labor of Nevada, 73 Sess., p. 19 (May 16, 2005), Ex. 14 to
Pint. Mtn. (“I’'m concerned that if we just put [“] live adult entertainment [*] that might be held
unconstitutional. ...We could fix and refine the language to make sure we’re more careful and
more able to describe things that might be caught up rather than put into our statute the phrase
“adult entertainment,” which puts a big red flag on it for the courts.”).

10
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clothed, “topless,” and even fully nude entertainment, falls within the scope of the liberties,
including the right to free expressive association, afforded by the First Amendment. See, e.g.,

Barnes v. Glenn Theatre, Inc., 501 U.S. 506, 565 (1991) (nude dancing receives protections

under the Constitution); City of Erie, 529 U.S. at 289 (same); Schad, 452 U.S. at 65-66 (“Nor

may an entertainment program be prohibited solely because it displays the nude human figure.
‘(N]udity alone’ docs not place otherwise protected material outside the mantle of the First
Amendment. . . . Furthermore, . . . nude dancing is not without its First Amendment protections

form official regulation”); and Deja Vu of Nashville, Inc. v. Metropolitan Government of

Nashville and Davidson County, 274 F.3d 377, 396 (6th Cir. 2001), citing Roberts v. United

States Jaycees, 468 U.S. 609, 622 (1984) (Court held that “the First Amendment protects the

entertainers and audience members’ right to free expressive association. They are certainly
engaged in a ‘collective effort on behalf of shared goals™).”

Further, the United Supreme Court has identified that even adult entertainment is
entitled to the same protection from financial disincentives and economic hardship as 1s “corc”
speech and expression. In the Supreme Court’s most recent foray into “adult” entertainment
jurisprudence, Justice Kennedy, in his critical concurring opinion, observed that:

[19

. .a city may not regulate the secondary cffects of speech by suppressing the
speech itself. A city may not, for example, impose a content- based fee or tax.”

City of Los Angeles v. Alameda Books, 535 U.S. 425, 445 (2002) (Kennedy, J., concurring)

(emphasis added). See also Acorn Investments. In¢. v. City of Seattle, 887 F.2d 219, 222

(9th Cir. 1989) (invalidating a discriminatory licensing tax involving adult businesses where

Interestingly, the Sixth Circuit in Deja Vu of Nashville determined that the freedom of

association rights related to exotic dancers were subject to s#rict scrutiny. See 274 F.3d at
396.

11
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the tax was not proved to be related to the costs of regulating such businesses); TK’s Video,

Inc. v. Denton County, 24 F.3d 705, 710 (5th Cir. 1994) (“Government cannot tax First

Amendment rights, but it can exact narrowly tailored fees to defray administrative cost of
regulation”).

Justice Kennedy’s concurrence in Alameda Books is critical because most courts have

noted that opinion to be the constitutional “holding” of that plurality decision of the Court

pursuant to Marks v. United States, 430 U.S. 188 (1977)."

Plaintiffs cite no direct authority for the proposition that a content-based (or
discriminatory tax) is not subject to strict scrutiny.

F. THE LIVE ENTERTAINMENT TAX IS INVALID REGARDLESS OF THE
FACT THAT IT IS A TAX AND NOT A REGULATORY STATUTE.

Decfendants completely misunderstand and misstate the significance of casecs striking

licensing fees on adult businesses. The underlying principle in these cases (e.g., Acorn

* Marks is the case which describes how to discern the precedence of a plurality decision (the

“holding of the Court may be viewed as that position taken by those Members who concurred
in the judgment on the narrowest grounds™). 430 U.S. at 193, citing Gregg v. Georgia, 428
U.S. 153, 169 n. 15 (1976). Since the ruling in Alameda Books, courts have consistently held
Justice Kennedy’s concurring opinion to, in fact, be the holding of that decision. See, e.g.,
Ben’s Bar v. Village of Somerset, 316 F.3d 702, 721-22 (7th Cir. 2003) (challenging
ordinance prohibiting the sale, use or consumption of alcohol on premises of “Sexually
Oriented Businesses™); SOB, Inc., v. County of Benton, 317 F.3d 856, 861-62 (8th Cir. 2003),
cert. denied, 540 U.S. 820 (2003) (challenging public indecency ordinance), Peek-A-Boo
Lounge of Bradenton, Inc. v. Manatee County, 337 F.3d 1251, 1269 (11th Cir. 2003), cert.
denied, 541 U.S. 988 (2004) (Justice Kennedy’s concurrence applied to both zoning and public
nudity ordinances); GAME Enterprises, Inc. v. Town of St. Joseph, 350 F.3d. 631, 637-38
(7th Cir. 2003), cert. denied, 125 S.Ct. 49 (2004) (the Justice’s concurring opinion applying to,
among other things, a dancer/patron “buffer zonc”); and World Wide Video of Washington,
Inc. v. City of Spokane, 368 F.3d 1186, 1193 (9th Cir. 2004) (challenging a zoning
ordinance). Cf., Center for Fair Public Policy v. Maricopa County, 336 F.3d 1153, 1163-64
(Oth Cir. 2003) cert. denied, 541 U.S. 973 (2004)(a divided Ninth Circuit concluding that
Justice Kennedy’s “proportionality” test was not relevant to an hours-of-operation
restriction),cert denied, 541 U.S. 973 (2004).

12
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Investments, supra, and TK’s Video, supra) i1s that “[t]he government may not profit by

imposing licensing or permit fees on the exercise of first amendment rights . . . .” Sentinel

Communications v. Watts, 936 F.2d 1189, 1205 (11th Cir. 1991) (citing Murdock, 319 U.S.

at 113-114). Hence, in order for those fees to pass First Amendment muster, they must be not

greater than necessary to defray administrative costs. See, e.g., AAK, Inc. v. City of

Woonsocket, 830 F.Supp. 99 (D.R.1. 1993) (fees for “seminude” dancing cstablishment struck

down as unconstitutional).

Plamtiffs have referenced cases mvolving fees levied against adult businesses to
explain to this Court that if a licensing fee exceeds the reasonable cost of administration, it
ccases being a “fee” and is considered a blatant tax on constitutionally protected expression.
This bolsters Plaintiffs’ contention that the LET, which is nof a mere licensing fee but, rather,
1s an actual tax aimed at specific protected expression, is most certainly unconstitutional. The
fact that licensing fees on gentlemen’s clubs have been struck when they exceed administrative
costs further verifies that the government cannot profit by taxing gentlemen’s clubs in a
discriminatory manner. Or, stated differently, if there were no First Amendment prohibition
against singling out gentlemen’s clubs for taxation, municipalities would be free to exact
whatever license fee they desired. That is clearly not the case.

Further, the case cited by Defendants demonstrates the unconstitutionality of the LET.

The court in Adams Qutdoor Advertising, Ltd. v. Borough of Stroudsburg, 667 A.2d 21

(Pa Cmwlth. Ct. 1995), in holding that particular tax constitutional, stated:

Here, there is nothing in the record or in the Ordinance suggesting that the tax
was dirccted at suppressing any particular ideas or that it 1s likely to stifle the
free exchange of opinions. In fact, the reasons advanced by the Borough for the
Ordinance arc to the contrary: to off-sct the costs associated with increased
traffic, to enhance aesthetic values, and to improve vehicular safety. Moreover,
because that tax was imposed upon all off-premises signs, it does not single

13
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out one small group of off-premises signs while exempting others from

taxation. Under the recasoning of Leathers, therefore, the tax cannot be deemed

to be unconstitutional.

Id. at 26 (emphasis added).

Here, the LET does not apply to all businesses which charge admission. If it did, it
would more likely be constitutional. The LET applies, however, only to live entertainment that
1s clearly protected by the First Amendment, and it singles out mainly e¢xotic dancing for its
burden while “exempting others from taxation.” It is invalid for the very reasons discussed in

the case relied upon by the Defendants.

G. THE LET IS A NOT A BROAD BASED, CONTENT-NEUTRAL,
GENERALLY APPLICABLE TAX.

The Department attempts to distinguish Murdock v. Commonwealth of

Pennsylvania, 319 U.S. 105 (1943), with rcference to Jimmy Swaggart Ministries v. Board

of Equalization, 493 U.S. 378, 385 (1990). Def. Mtn. p. 14-16. First of all, it should be noted

that in Swaggart, the taxpayer wanted an exemption from “a generally applicable sales and

use tax,” which “applies neutrally to all retail sales of tangible personal property made in
California,” for the rcligious materials distributed by his religious ministry. Id. at 389
(emphasis added). Here, to the contrary, the Plaintiffs assert the unconstitutionality of a
limited tax which is solely restricted to expression protected by the First Amendment.

In addition, while reaffirming its holding in Murdock that “the power to tax the

cxercise of a privilege 1s the power to control or suppress its cnjoyment,” Swaggart, at 386, the

Supreme Court nevertheless upheld the California general sales and use tax, citing to its

decision in Follett v. Town of McCormick, 321 U.S. 573 (1944):

We have here something quite different, for example, from a tax on the income
of one who engages in religious activities or a tax on property used or
cmployed in connection with those activities . . .a preacher is not ‘free from all

14
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financial burdens of government, including taxes on income or property’ and,
‘like other citizens, may be subject to general taxation.

Swaggart, at 386-87, citing to Murdock and Follett (internal citations omitted) (emphasis in

original and added).

Here, the LET is most certainly nof a generally applicable tax, it is not a general tax on
income of an individual, or a general tax on property, nor is it a gencral tax applied to other
citizens, as discussed by the Supreme Court. Indeed, Plaintiffs make no argument that they are
cxempt from general sales, property, and income taxes. If that were the Plaintiffs’ argument,

Swaggart would be applicable. Here, directly to the contrary, Plaintiffs challenge a unique tax

that only applics to First Amendment protected activity. The LET 1s, thus, akin to the
impermissible tax noted by the Supreme Court in Swaggert that applied only to “the income of
onc who engages in religious activities....” The only difference 1s that here, the tax applies to
only those who engage in expressive activitics.

The Defendants then attempt to discredit the Plaintiffs’ reliance upon Minneapolis

Star & Tribune Co. v. Minnesota Commissioner of Revenue, 460 U.S. 575 (1983), by

stating that the casc 1s inapplicable because it “only applics to the protections of the institution
of the press, not to the more general protections of freedom of expression.” Def. Mtn. p. 16.
Thus, the Defendants contend, only the press is exempt from differential taxation and all other
First Amendment activity is fair game. Obviously, that is not the case. The notion that nude
dancing may be targeted for discriminatory taxation is dispelled by Justice Kennedy’s

concurring opinion in Alameda Books, as well as by the established First Amendment

jurisprudence requiring licensing fees on nude dancing establishments to be nor greater than

necessary to defray administrative costs. See Section 11 (F), supra.
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Further, in the context of the taxation of First Amendments freedoms, the Court itself
has made clear:

That freedom of speech and of the press are rights of the same fundamental

character, safeguarded by the due process of law clause of the Fourteenth

Amendment against abridgement by state legislation, has likewise been settled
by a series of decisions of this Court . . . .

Grosjean v. American Press Co., 297 U.S. 244 (1936) (string citation omitted).

Moreover, at least one court has directly addressed and rejected the Department’s
argument that strict scrutiny only applies to selective taxation of the press. See Vermont

Society of Association Executives v. Milne, 779 A.2d 20, 23 (Vt. 2001) (“Because the State

questions the general notion of applying heightened scrutiny to a tax directed at lobbyists, as
opposed to the press, we first consider the status of lobbying as a protected First Amendment
interest”).  After determining that the act of lobbying was protected by the First Amendment
speech guarantee, the court had no trouble concluding that Supreme Court precedent clearly

cstablished that a/l taxes singling out First Amendment rights were subject to strict scrutiny:

The Court in Grosjean [297 U.S. 233 (1936)] emphasized, however, that a tax
singling out mterests protected by the First Amendment cannot stand. Id. at
244, 250, 56 S.Ct. 444 (it 1s scttled law that freedoms of speech and press ‘are
rights of the same¢ fundamental character’ safeguarded against abridgment by
statc legislation). . . . Accordingly, the Court concluded that the abridgment
clausc prohibited not only laws that directly censored First Amendment
interests, but also laws that singled out those interests for special taxation. Id. at
248-250, 56 S.Ct. 444.

E E E

The United States Supreme Court has consistently adhered to this principle of
disallowing special taxes that single out and burden First Amendment interests.
For example, in Minneapolis Star [460 U.S. at 592], the Court Struck down, on
two independent grounds, a special use tax imposed on paper and ink products
consumed in the production of publications. The first ground, the one most
rclevant to the instant casc, was that the tax singled out a First Amendment
interest for special treatment. While acknowledging that the government can
subject First Amendment interests to ‘generally applicable’ economic regulation
without creating constitutional problems, the Court rejected the State’s claim
that the paper and ink tax was a substitute for the sales tax and thus part of a
general scheme of taxation. Id. at 581, 103 S.Ct. 1365. The Court noted that its
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Appellants' Appendix Page

1799



S VS

L e o R e I ) TV

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

previous cascs approving such cconomic regulation ‘cmphasized the general
applicability of the challenged regulation to all businesses.” Id. at 583, 103
S Ct. 1365 (emphasis added). The court reasoned that there is less concern that
‘a government will destroy a sclected group of taxpayers by burdensome
taxation if it must imposc the same burden on the rest of its constituency. Id. at
585, 103 S.Ct. 1365. When the tax singles out a select group, however, the
political constraint 1s absent, and ‘the threat of burdensome taxes becomes
acute.” Id.

779 A.2d at 25-26 (emphasis in original) (parentheticals in original) (clarification added)’.

Defendants’ position was also rejected in U.S. Satellite Broadcasting Co. v. Lynch,

41 F.Supp.2d 1113 (E.D.Cal. 1999). In that case, the state had singled out telecasts of boxing
contests for special taxation (as opposed to gentlemen’s clubs here). Id. at 116. The court

relied heavily on Arkansas Writers’ Project and Leathers to conclude that the tax was an

impermissible content-based tax on First Amendment activity. Id. at 1120-1123. The court
reasoned:

As a threshold matter, defendants have not convinced the court that First
Amendment protection does not attach to live boxing matches organized, held,
and televised for the purpose of entertaining live and remote viewers. The First
amendment protects entertainment. Schad, 452 U.S. at 65 [ |. It protects live
entertainment, including even the expressive content of nude dancing,
Barnes v. Glen Theatre, Inc., 501 U.S. 560 [ ] (1991).

E E E

Thus, it simply does not matter if the First Amendment protects or even applies
to boxing. A tax on the dissemination of entertainment based on the content
must pass strict scrutiny, regardless of its subject matter. Simon & Schuster
[inc. v. Members of New York State Crime Victims Board], 502 U.S. [1035,]
115 [ J[(1991)]; Arkansas Writers’ Project, 481 U.S. at 230 [ ]. The First
Amendment does not protect murder, yet the court feels confident that news
broadcasts of the court feels confident that news broadcasts of murder, killing,
or war may not be censored to suppress their content. Nor it a hurricane
protected by the First Amendment; yet a broadcast with an audience has a right
under the First Amendment to broadcast images of a hurricane. Defendants’
argument, that telecasts of boxing do not enjoy First Amendment protection

’ Even if the Defendants were correct in this argument, the LET would nevertheless

unconstitutional because it differentiates based upon the content of entertainment and, thus,
cxpression.
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because boxing is somehow “less valuable” than other subjects, runs contrary
to every principle of the Free Speech Clause itself.

* * *

Because the undisputed facts establish the Boxing Act tax must survive strict
scrutiny, defendants would at trial bear the burden of proving the tax to be

“necessary to serve a compelling state interest and . . . narrowly drawn to
achieve that end.” [Simon & Schuster, 502 U.S.Jat 118[].. ..

Defendants argue that the state has a general interest 1n raising revenue. While
this interest has been described as “critical” and “important,” as a matter of law
it does not justify a content-based tax on speech. Arkansas Writers’ Project,
481 U.S. at 231-232 [ ] (“an alternative means of achieving the same interest
[raising revenue] without raising concerns under the First Amendment is clearly

available: the State could raise the revenue by taxing businesses generally”),
quoting Minneapolis Star [ ] 460 U.S. [at] 586 [ ].

Id. at 1120-21 (parallel citations omitted; clarification in original and added, emphasis added).

The reasoning in U.S. Satellite Broadcasting is directly applicable to this action.

There, the court 1dentified that “the Boxing Act taxes some telecasts, and not others, based on
the content of those telecasts. . . . The Boxing Act thus taxes some speech based on its content.

Under Leathers, Arkansas Writers’ Project, and the weight of First Amendment

jurisprudence, the tax should be subject to strict scrutiny.” 41 F.Supp.2d 111. The same is true
here, as the LET taxes some forms of live entertainment based on their content (and, ironically,

the type of boxing taxed in U.S. Satellite Broadcasting is specifically exempted from taxation

under the LET; see N.R.S. 368A.200(5)(c)). The LET is subject to strict scrutiny, which it

cannot overcome.

H. THE LET TAXES DIFFERENTIALLY BASED ON CONTENT.

The Defendants argue that the purpose of the LET is to generate revenue and that any
burden on speech is incidental, rendering the law content ncutral. Def. Mtn. p. 16-17.

Defendants contend that the government’s purpose in enacting the regulation 1s the controlling
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consideration. Id. In other words, the Department argues that the government may single out
any First Amendment activity for special taxation, so long as tax i1s designed to raise revenue.
Again, obviously that is not true. In fact, the opposite is true. When the government taxes
First Amendment activity in a differential or content-based manner, it must prove that doing so
furthers a governmental interest “that it cannot achieve without differential taxation.”

Minneapolis Star, 460 U.S. at 585. Morec importantly, that governmental interest cannot be

the simple ‘“raising of revenue.” Id. at 586. As the Supreme Court has noted, that
governmental interest “[s]tanding alone, cannot justify the discriminatory tax on First
Amendment protected activities.” Id. at 585-86. The Court has observed that the “state could
raisc the revenue by taxing businesses generally, avoiding the censorial threat implicit in a tax
that singles out” protected expression. Id.

In addition, it is clecar that cven a facially neutral law should be scrutinized to uncover
illicit motive or effect, since such a law may discriminate:

. . . by harboring a discriminatory purposc, see, e.g., Hunt v. Wash, State
Apple Adver. Comm'n, 432 U.S. 333, 352-53 (1977) (striking down facially
neutral statute prohibiting state grading from appearing on apple boxes and
noting evidence that it was intended to discriminate against Washington apples
carrying state grades); Bacchus Imports, Ltd. v. Dias, 468 U.S. 263, 269
(1984) (striking down facially ncutral statutc cxempting certain locally-
produced alcoholic beverages from the excise tax because legislative history
showed it was intended to foster local industry); or [ ] by discriminating in its
cffect, see, e.g., W. Lynn Creamery, Inc. v. Healy, 512 U.S. 186, 194 (1994)
(striking down facially neutral law imposing assessment on all milk sold to
Massachusetts retailers because its effect on in-state producers was entirely
offsct by the subsidy provided exclusively to in-state dairy farmers).

Town_of Southhold v. Town of East Hampton, 477 F.3d 38, 48 (2d Cir. 2007) (emphasis

added). See also Children’s Healthcare, 212 F.3d at 1090 (“[s]uch discrimination can be

cvidenced by objective factors such as the law’s legislative history and its practical effect”).
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In this regard, the Defendants’ motion completely ignores the damming legislative
history and what that history confirms about the practical effect of the LET. Plaintiffs have set
forth this point in detail in their own motion, and rather than duplicating that briefing here
Plaintiffs incorporate by reference pp. 31-40 of Plnt. Mtn. here. There can be no doubt that
gentlemen’s clubs were targeted for taxation and that the Legislature further “zeroed in™ on
gentlemen’s clubs in 2005, while at the same time other favorable ‘““family-oriented”
entertainment was exempted in 2005 and 2007.

I. THE EXEMPTIONS TO THE LET DEMONSTRATE THAT IT IS A
DISCRIMINATORY, CONTENT-BASED, TAX.

The Defendants’ reliance on Leathers is misplaced and must be rejected.  The
Defendants attempt to utilize Leathers to support their claim that all tax legislation enjoys a
presumption of validity and that legislatures have broad discrction to differentiate among
speakers within those statutes however they may choose. Clearly, Leathers does not support
such broad propositions.

A proper understanding of Leathers begins with its context. Leathers is a

continuation of Arkansas Writers’ Project, 481 U.S. 221 (1987) (“AWP”), also rclied upon

by Defendants, and answers a very narrow question left open by AWP. Specifically, the AWP
Court stated:
Because we hold today that the State’s selective application of its sales tax to
magazines is unconstitutional and therefore invalid, our ruling eliminates the
differential treatment of newspapers and magazines. Accordingly, we need not
decide whether a distinction between different types of periodicals presents an
additional basis for invalidating the sales tax, as applied to the press.
481 U.S. at 223 (emphasis added).
Leathers simply answers this question left open by AWP. To be sure, the Leathers

Court began its analysis by distinguishing the case at hand from Grosjean v. American Press
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Co., 297 U.S. 233 (1936), Minneapolis Star, 460 U.S. 575 (1983), and AWP, supra. 439

U.S. 444-449. In this regard, the Court explained: “This 1s not a tax structure that resembles a
penalty for particular speakers or particular ideas.” Id. at 449. Hence, the Court determined
that the only possible basis to deem the generally applicable sales tax® scheme
unconstitutional would be via the “additional basis™ left unexplored by AWP:

Because the Arkansas sales tax presents none of the First Amendment

difficulties that have lead us to strike down differential taxation in the past,

cable petitioners can prevail only if the Arkansas tax scheme presents ‘an

additional basis’ for concluding that the Statc has violated petitioner’ First
Amendment rights. See Arkansas Writers’, supra, 481 U.S. at 233....

499 U.S. at 449 (emphasis added) (quotation in original).

In Turner Broadcasting System, Inc. v. Federal Communications Commission,

512 U.S. 622 (1994), the Court affirmed that whether strict scrutiny applies to a tax targeting a
certain medium of speech can be determined by examining the structure of the tax. Id. at 660.

Taxes which are structured like those in Minneapolis Star and AWP to target a certain

medium receive strict scrutiny, even where there is no evidence of illicit motive. 1d. On the
other hand, generally applicable taxes that incidentally burden speech receive rational basis
review, unless there is evidence of an illicit motive (which is also present here). 1d.

The important questions are thus whether the LET is “differential or content based on
[its] face, such that improper intent could be inferred,” or whether “the tax is genecrally
applicable and content neutral on its face” Id. There can be no doubt that the LET is

differential on its face like the tax in Minneapolis Star, and is not a generally applicable tax

like the one in Leathers. A comparison of the LET to the tax in Leathers removes all doubt.

23

Leathers involved a challenge to an Arkansas sales “tax of general applicability.” Leathers,

® This is why that case is not subject to the general doctrine that laws directed at First
Amendment protected rights are presumed unconstitutional.
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199 U.S. at 447. Specifically, “Arkansas’ Gross Receipts Act imposes a 4% tax on receipts
from the sale of all tangible personal property and specified services.”’ Id. at 441. Nevada has
a similar sales and use tax, which is set forth in Chapters 360B and 372 of the Nevada Code.
The Plaintiffs have not protested the payment of that gemeral sale and use tax and arc not
challenging it. Instead, the Taxpayers are challenging the LET, which impermissibly singles
out live entertainment for a special tax scheme.’

Defendant’s reliance on Madden v. Commonwealth of Kentucky, 309 U.S. 83 (1940)

18 likewise misplaced. Madden was decided 3 years before Murdock and 43 years before

Minneapolis Star. It involved not a First Amendment challenge, but an equal protection

challenge under the Fourteenth Amendment. Id. at 88-89. The tax was not a narrow tax on
First Amendment activity with numerous exemptions and an illicit legislative history, but an ad
valorem tax on bank deposits. Id. at 86. Every attempt by the Defendants to compare the
LET to actual broadly-applicable statutes only further demonstrates and reinforces that the
LET 1s not a broadly-applicable tax.

In order to determine whether the numerous exemptions in the LET render it to be a
content-based tax, Plamtiffs submit that the Court must examine the actual exemptions and

what the Legislature discussed when crafting these exemptions. In Church of Lukumi Bablu

Ave, Inc., v. Haileah, 508 U.S. 520, 534 (1993), the Court recognized that the First

/ “Among the services on which the tax was imposed included natural gas, clectricity, water,
ice, and team utility services; telephone, telecommunications and telegraph service; the
furnishing of rooms by hotels, apartment hotels, lodging houses, and tourist camps; alteration,
addition, cleaning, refinishing replacement, and repair services; printing of all kinds; ticket for
admission to places of amusement or athletic entertainment, or recreational events; and fees for
the privilege of having access to, or use of, amusement, entertainment, athletic, or recreational
facilities.” Leathers, 499 U.S. at 447.

®  Morcover, while Leathers diffcrentiates among modes of cxpression, the LET

unconstitutionally differentiates based upon the content of entertainment.
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Amendment prohibits “subtle departures from neutrality.” (emphasis added). To determine
whether “the object of the law 1s a neutral one,” the Court instructed that “we may determine
the City Council’s object from both direct and circumstantial evidence.””
Relevant evidence includes, among other things, the historical background of
the decision under challenge, the specific series of cvents leading to the
enactment or official policy in question, and the legislative or administrative
history, including contemporaneous statements made by members of thc

decisionmaking body.

Id. at 540 (emphasis added) (citing Arlington Heights v. Metropolitan Housing

Development Corp., 429 U.S. 252, 266-268 (1977)).

Again, rather than reproducing the detailed analysis already contained in Plaintiffs’
Motion for Summary Judgment on Facial Challenge, for Permanent Injunction, and for Return
of Taxes, pp. 26-41, Plaintiffs hereby incorporate that briefing here by reference as though
fully sct forth herein. Morcover, Plaintiffs specifically note that the legislative history “leading
to” (Lukumi, 508 U.S. at 540) sporting events such as boxing and NASCAR being exempted
demonstrates beyond any doubt whatsocver that such exemptions were specifically crafted to
promote “family oriented” entertainment, while ratcheting up the burden on gentlemen’s clubs.

Senator Dina Titus, Clark County Senatorial District No. 7:

This eliminates seating requirements, which were problematic in
the original bill. It eliminates sporting events, which are family
oriented. Wc belicve thosc arc attended by local families, and

climinating this would help to get a second NASCAR race, an all-
star basketball game, and a baseball team. . . .

E E *

Senator Titus:

? The analysis in Lukumi was undertaken specifically under the Free Excrcise Clause.

508 U.S. 540. Still, the Court made clear that “[t]he principle underlying the generally
applicability requirecment has parallels m our First Amendment Jurisprudence.” 1Id. at 543
(citing, inter alia, Minneapolis Star, 460 U.S. at 585; other citations omitted).
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I agree with that. The 300-seat requirement has kept a lot of

those [Gentlemen’s] clubs from paying. If you decide to amend

this and do something with it, be sure to keep that in mind because

that’s where a lot of the revenue 1s. The fiscal Division in the

Scnate argued that if you eliminate some of the family-oriented

businesses like NASCAR and you take out the 300-seat at the

same time, that will more than make up for any lost revenue.
ASSEMBLY COMMITTEE ON COMMERCE AND LABOR OF NEVADA, 73d Sess., p. 17-19 (May 16,
2005) (emphasis and clarification added), Ex. 14 to Plnt. Mtn. (clarification added).

The Defendants’ Orwellian statements that the LET is content-ncutral do not make it
so. This Court cannot ignore the plethora of legislative history showing the LET was aimed at
gentlemen’s clubs, especially when the subsequent modifications to the LET track exactly what
the Legislature believed would better capture gentlemen’s clubs. And, of course, the 26
cxemptions/cxceptions to the tax as contained in the statute render any claim that the LET is
content-neutral to be nothing short of frivolous.

Defendants also make the ludicrous argument that the LET is content-neutral because it

taxes admissions to see First Amendment activity, but not the motions or works of the speech

and cxpression itself. Nevertheless, the tax on ink and paper was struck in Minneapolis Star,

460 U.S. at 592, even though the tax was not on the act of reading or printing the publication.
The First Amendment cannot be sidestepped so casily. This is a tax on live entertainment, just
as the title implies.

Taken together, Defendants arguments arce inconsistent and make no sense. Defendants
argue that the LET is only a revenue-generating measure, but fail to explain how all of the
exemptions serve the Legislature’s purpose of raising revenues. The relevant “evidence” that

can bc considered in the context of a facial challenge, especially the legislative history and
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events leading to the enactment of the LET, is overwhelming. The LET blatantly violates the

First Amendment.

I1I. CONCLUSION

The LET 1s, without question, a direct tax on First Amendment activity, it is content-
based, and it has the purpose and effect of targeting a narrowly defined group of First
Amendment actors. Based upon all the foregoing, Plaintiffs respectfully request that this

Honorable Court deny Defendants’ motion for summary judgment in its entirety, and grant

Plamntiffs’ Motion.

DATED this 28th day of October, 2011

LAW OFFICES OF WILLIAM H. BROWN, LTD.

BY: /s/ William H. Brown

William H. Brown (7623)

LAw OFFICES OF WILLIAM H. BROWN, L1D.
6029 S. Ft. Apache Rd., Ste. 100

Las Vegas, NV 89148

Phone: (702) 385-7280

Fax: (702) 386-2699

Will@whbesq.com
Counsel for Plaintiffs

BRADLEY J. SHAFER,
Michigan Bar No. P36604*
SHAFER & ASSOCIATES, P.C.
3800 Capital City Blvd., Suite #2
Lansing, Michigan 48906-2110
Telephone: (517) 886-6566
Facsimile: (517) 886-6565
Co-Counsel for Plaintiffs
*Admitted Pro Hac Vice
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CERTIFICATE OF SERVICE

I hereby certify that on the 28™ day of October, 2011, the foregoing PLAINTIFFS’
OPPOSITION TO DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT was
served on the party(ies) by emailing and mailing a copy of same in the United States mail,

postage prepaid thercon, addressed as follows:

Catherine Cortez Masto

Attorney General

David J. Pope

Sr. Deputy Attorney General

Blake A. Docrr

Deputy Attorney General

555 E. Washington Ave., Suite 3900
Las Vegas, NV 89101

Facsimile: (702) 486-3420
Attorneys for the Nevada Defendants

/S/ ARLEEN VIANO
an employee of LAW OFFICES OF WILLIAM
H. BROWN, ESQ., LTD
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WILLIAM H. BROWN, ESQ. (7623)
TURCO & DRASKOVICH

815 8. Casino Center Blvd.

Las Vegas, Nevada 89101

Phone: (702)474-4222

Fax: (702) 474-1320
Will@whbesq.com

Counsel for Plaintiffs

BRADLEY J. SHAFER, ESQ.
Michigan State Bar P36604

|SHAFER & ASSOCIATES, P.C.

3800 Capital City Boulevard, Suite 2
Lansing, Michigan 48906
Telephone: (517) 886-6560
Facsimile: (517) 886-6565
Co-Counsel for Plaintiffs

Admitted Pro Hac Vice

CLARK COUNTY, NEVADA

DEJA VU SHOWGIRLS OF LAS VEGAS,
LLC, d'v/a Déja Vu Showgirls, LITTLE

DARLINGS OF LAS VEGAS, et al.,

Plaintiffs,

Vs

NEVADA DEPARTMENT OF TAXATION:

NEVADA TAX COMMISSION, et al.

Defendants.

08/02/2011 15:50 #042 P.002/022

DISTRICT COURT

CASE NO.: A533273
DEPT. NO.: X1

Coordinated with

CASE NO.: A554970
DEPT. NO.: X1

SUBPOENA

i o N L N N N R

TO: DINODICIANNO

C/0 Anorney General Catherine Cortez Masto, Senior Deputy Attorney General David J,
Pope, Sentior Deputy Attorney General Blake Doerr, Deputy Attorney General Vivienne

Rakowsky

YOU ARE COMMANDED to appear at The Nevada Department of Taxation, 1150 College

Parkway, Suite 1135, Carson City, Nevada 89706, on Monday, August 29, 2011, at 9:00 a.m. local time

-[-
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to testify at the taking of a deposition in the above case, and said deposition shall continue day-to:-day
until completed.
This subpoena is issued by the attormey below as an officer of the court, as authorized by Nevada

Rules of Civil Procedure 45(a)3).

Signature of Issuing Officer: | / ;

Dated: August 2, 2611
WILLIAMH. BR . ESQ. (7623)
Counsel for Plaintiffs
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WILLIAM H. BROWN, ESQ. (7623)
TURCO & DRASKOVICH

815 S. Casino Center Blvd.

Las Vegas, Nevada 89101

Phone: (702) 474-4222

Fax: (702) 474-1320

Will@whbesqg.com
Counsel for Plaintiffs

BRADLEY J. SHAFER, ESQ.
Michigan State Bar P36604
SHAFER & ASSOCIATES, P.C.
3800 Capital City Boulevard, Suite 2
Lansing, Michigan 48906
Telephone: (517) 886-6560
Facsimile: (517) 886-6565
Co-Counsel for Plaintiffs

Admirtted Pro Hac Vice
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CASE NO.: A533273
DEPT. NO.: X1
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CASE NO.: A554970
DEPT. NO.: XI

DEJA VU SHOWGIRLS OF LAS VEGAS,
LLC, d/b/a Déja Vu Showgirls, LITTLE
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VS.
NEVADA DEPARTMENT OF TAXATION:
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C/0 Attorney General Catherine Cortez Masto, Senior Deputy Attorney General David 7,
Pope, Senior Deputy Attorney General Blake Doerr, Deputy Attorney General Vivienne
Rakowsky
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Lh

27 YOU ARE COMMANDED to appear at The Nevada Department of Taxation, 1150 College

Parkway, Suite 115, Carson City, Nevada 89706, on Friday, August 26, 2011, at 9:00 am. local time tg
-1-
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testify at the taking of a deposition in the above case, and said deposition shall continue day-to-day unti]
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completed.
This subpoena is issued by the attomey below as an officer of the court, as authorized by Nevada

Rules of Civil Procedure 45(a)(3).

Signature of Issuing Officer:

A
Dated: August 2, 2011 VM‘ W

WILIMAM H. BRQWN, ESQ. (7623)
Counsel for Plaintiffs
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WILLIAM H. BROWN, ESQ. (7623)
TURCO & DRASKOVICH

815 S. Casino Center Blvd.

Las Vegas, Nevada 89101

Phone: (702) 474-4222

Fax: (702) 474-1320

Will@whbesq.com
Counsel for Plaintiffs

BRADLEY J. SHAFER, ESQ.
Michigan State Bar P36604
SHAFER & ASSOCIATES, P.C.
3800 Capital City Boulevard, Suite 2
Lansing, Michigan 48906
Telephone: (517) 886-6560
Facsimile: (517) 886-6565

11 |} Co-Counsel for Plaintific

1 Admitted Pro Hac Vice
13 DISTRICT COURT
CLARK COUNTY, NEVADA

14
13 | DEJA VU SHOWGIRLS OF LAS VEGAS, ) CASENO.: A533273
16 ||LLC, d/b/a Déji Vu Showgiris, LITTLE ) DEPT. NO.: XI

DARLINGS OF LAS VEGAS, et al,, ; Coordinated with
17 } CASENO.: A554970
18 Plaintiffs, ) DEPT. NO.: XTI
19 Vs, )
50 |INEVADA DEPARTMENT OF TAXATION: ; SUBPOENA

NEVADA TAX COMMISSION, et al. )
21 )
35 Defendants, )
23 ||TO: MICHELLE JACORBRS
24 /0 Attorney General Catherine Cortez Masto, Senior Deputy Attorney General Dayid J,
25 Pope, Senior Deputy Attorney General Blake Doerr, Deputy Attorney General Vivienne

Rakowsky '

26
27 YOU ARE COMMANDED 1o appear at The Nevada Department of Taxation, 1150 College
28
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WILLIAM H. BROWN, ESQ. (7623)
TURCO & DRASKOVICH

815 S. Casino Center Blvd.

Las Vegas, Nevada 89101

Phone: (702) 474-4222

Fax: (702) 474-1320

Will@whbesq.com

|| Counsel for Plaintiffs

BRADLEY J. SHAFER, ESQ.
Michigan State Bar P36604
SHAFER & ASSOCIATES, P.C.
3800 Capital City Boulevard, Suite 2
Lansing, Michigan 48906

10 || Telephone: (517) 886-6560
Facsimile: (517) 886-6565

11 || Co-Counsel for Plaintiffs

Admitted Pro Hac Vice
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13 DISTRICT COURT

CLARK COUNTY, NEVADA
14

15 || DEJA VU SHOWGIRLS OF LAS VEGAS, ) CASE NO.: A533273
16 HLLC, d/b/a Déja Vu Showgirls, LITTLE ) DEPT. NO.: X1

DARLINGS OF LAS VEGAS, etal., ; Coordinated with
17 | CASE NO.: A554970
18 Plaintiffs, ) DEPT. NO.: XI
19 vs. )
»o || NEVADA DEPARTMENT OF TAXATION; ;
NEVADA TAX COMMISSION, et al. ‘
21 )
0y Defendants. )

23 ||TO: THE STATE OF NEVADA, Attorney General Catherine Cortez Masto, Senior Deputy
Attorney General David J, Pope, Senior Deputy Attorney General Blake Doerr, Deputy

24 Attorney General Vivienne Rakowsky

25 SUBPOENA AND SUBPOENA DUCES TECUM

26

27 YOU ARE COMMANDED to appear at The Nevada Department of Taxation, 1150 College

28 || Parkway, Suite 115, Carson City, Nevada 89706, on Friday, August 26, 2011, at 9:00 2.m. local ime ta
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1 testify at the taking of a deposition in the above case, and said deposition shall continne day-t.o-day unti|
| 2 |{completed. Pursuant to Nevada Rules of Civil Procedure 30(b)(6), you are to designate on or more
3 || officers, directors, or managing agents, or other persons who consent to testify on your behalf regarding
% || the matters described in the Rule 30(b)(6) Deposition Notice below.
Z YOU ARE COMMANDED to produce and permit inspection and copying of the documents
- |{and objects described in the Duces Tecum Notice beldw at Turco & Draskovich, 815 8. Casino Centen|
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9 This subpoena and subpoena duces tecum is issued by the attomey below as an officer of the]
10 court, as authorized by Nevada Ruies of Civil Procedure 45(a)(3).
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Dated: August 2, 2011
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Business As

Doing Spearmint Rhino Gentlemen's Club PominieP—-Gentile
Business As

Doing Treasures PBominicP-Gentile
Business As

FG23860068L448

Plaintiff D 1 Food And Beverage Of Las Vegas William H. Brown
LLC
Retained

702-474-4222(W)

Plaintiff D Westwood Inc William H. Brown
Retained

702-474-4222(W)

Plaintiff Deja Vu Showgirls Of Las Vegas LLC William H. Brown
Retained

702-474-4222(W)

Plaintiff K-Kel Inc William H. Brown
Retained

702-474-4222(W)

Plaintiff Little Darlings Of Las Vegas LLC William H. Brown
Retained

702-474-4222(W)

Plaintiff Olympus Garden Inc William H. Brown
Retained

702-474-4222(W)

Plaintiff Power Company Inc William H. Brown
Retained

702-474-4222(W)

Plaintiff Shac LLC William H. Brown
Doing Business As Sapphire
Retained

702-474-4222(W)

EXHIBIT B

PAGE 2
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EVENTS & ORDERS OF THE COURT

08/16/2011 | Motion to Quash (9:00 AM) (Judicial Officer Gonzalez, Elizabeth)
Defendants’ Objection to Subpoena Duces Tecum and Subpoena, Motion to Quash Subpoenas and Motion for Sanctions
Pursuant to NRCP 45(c)(1) On Order Shortening Time

Minutes
08/16/2011 9:00 AM
- After arguments by counsel, COURT STATED ITS FINDINGS AND ORDERED, Motion GRANTED IN PART as fully
stated on the record. COURT FURTHER ORDERED, Plaintiff to provide Defendant with last known address of Tessa
Wanamaker.

Parties Present
Return o Reqister of Actions

EXHIBIT B

PAGE 3
Appellants' Appendix Page 1820
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et iy Aooount Saaroh Mann New Disiial TradCoimmat Soaroh Refing Search Sank Lagaion | Dsindt Sourt Gl b
REGISTER OF ACTIONS
CAsE No. 06A533273

Little Darlings Of Las Vegas LLC, K-Kel Inc, et al vs Nevada Dept § Case Type: Other Civil Filing
Of Taxation, Olympus Garden Inc, et al § Subtype: Other Civil Matters

8 Date Filed: 12/19/2006

§ Location: Department 11

§ Conversion Case Number: A533273

§

PARTY INFORMATION
Lead Attorneys

Defendant Jacobs, Michelle

Defendant Nevada Dept Of Taxation
Defendant Nevada State Board Of Examiners
Defendant Nevada Tax Commission

Doing Crazy Horse Too Gentlemen’s Club

Business As

Doing
Business As

Deja Vu Showgirls

Doing
Business As

Little Darlings

Doing
Business As

Olympic Garden

Doing Scores

https://www.clarkcountycourts.us/Anonymous/CascDetail.aspx?CascID=6642579&Heari...

Appellants' Appendix

Blake A. Doerr
Retained

702-486-3416(W)

Blake A. Doerr
Retained

702-486-3416(W)

Blake A. Doerr
Retained

702-486-3416(W)

Blake A. Doerr
Retained

702-486-3416(W)

Beminie-P—Gentil
Retaned

Beminie-P—Gentit

EXHIBIT C

PAGE 1
Page 1821

10/28/2011



Page 2 of 3

Business As

Doing Spearmint Rhino Gentlemen's Club PominieP—-Gentile
Business As

Doing Treasures PBominicP-Gentile
Business As

FG23860068L448

Plaintiff D 1 Food And Beverage Of Las Vegas William H. Brown
LLC
Retained

702-474-4222(W)

Plaintiff D Westwood Inc William H. Brown
Retained

702-474-4222(W)

Plaintiff Deja Vu Showgirls Of Las Vegas LLC William H. Brown
Retained

702-474-4222(W)

Plaintiff K-Kel Inc William H. Brown
Retained

702-474-4222(W)

Plaintiff Little Darlings Of Las Vegas LLC William H. Brown
Retained

702-474-4222(W)

Plaintiff Olympus Garden Inc William H. Brown
Retained

702-474-4222(W)

Plaintiff Power Company Inc William H. Brown
Retained

702-474-4222(W)

Plaintiff Shac LLC William H. Brown
Doing Business As Sapphire
Retained

702-474-4222(W)

EXHIBIT C

PAGE 2
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EVENTS & ORDERS OF THE COURT

08/23/2011 | All Pending Motions (9:00 AM) (Judicial Officer Gonzalez, Elizabeth)

Minutes
08/23/2011 9:00 AM

- NEVADA DEPARTMENT OF TAXATION'S MOTION FOR PARTIAL SUMMARY JUDGMENT ON THE PLAINTIFFS'
CLAIMS FOR REFUND AND MOTION TO DISMISS THE AS APPLIED CHALLENGE TO THE LIVE ENTERTAINMENT
TAX AND THE CLAIMS FOR DAMAGES PURSUANT TO 42 U.S.C. 1983 AND TO DISMISS CASE 2 FOR FAILURE
TO FILE A PETITION FOR JUDICIAL REVIEW OR ALTERNATIVELY FOR AN ORDER THAT CASE 2 PROCEED AS
A JUDICIAL REVIEW...DEFENDANTS' MOTION TO COMPEL ON AN ORDER SHORTENING TIME AS TO MOTION
FOR SUMMARY JUDGMENT: Arguments by counsel. Court stated its findings, and ORDERED, Motion is GRANTED as
to the issue of sole remedy. Counsel has 30 days to file a Petition for Judicial Review and matter to be randomly
reassigned. The Court will make no comment on the timeliness of the original filing and will make no comment on the
extent of the record any other Judge may decide in making that decision. Opposition to be filed 30 days later. Counsel
agreed to one-half day of Argument. Mr. Shafer requested the Court grant alternative relief and remand the case.
COURT ORDERED, it was not inclined to do that. Upon inquiry of counsel, COURT ORDERED, further discovery is
inappropriate. AS TO DEFTS' MOTION TO COMPEL: COURT ORDERED, it had previously DISMISSED the damages.

Parties Present
Felurn o Register of Aclions

EXHIBIT C

PAGE 3
Appellants' Appendix Page 1823
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Westlaw.
Page 1

'N.R.S. 463.401

West's Nevada Revised Statutes Annotated Currentness
Title 41. Gaming; Horse Racing; Sporting Events
Chapter 463. Licensing and Control of Gaming (Refs & Annos)
Casino Entertainment Tax (Refs & Annos)
463. 401. Levy; amount; exemptions

1. In addition to any other license fees and taxes imposed by this chapter, a casino entertainment tax equivalent
to 10 percent of all amounts paid for admission, food, refreshments and merchandise is hereby levied, except as
provided in subsection 2, upon each licensed gaming establishment in this state where music and dancing priv-
ileges or any other entertainment is provided 1o the patrons in a cabaret, nightclub, cocktail lounge or casino
showroom in connection with the serving or selling of food or refreshments or the selling of any merchandise.
Amounts paid for gratuities directly or indirectly remitted to employees of the licensee or for service charges, in-
cluding those imposed in connection with use of credit cards or debit cards, that are collected and retained by
persons other than the licensee are not taxable pursuant to this section.

2. A licensed gaming establishment is not subject to tax pursuant to this section if:

(a) The establishment is licensed for less than 51 slot machines, less than six games, or any combination of slot
machines and games within those respective limits;

(b) The entertainment is presented in a facility that would not have been subject to taxation pursuant to 26
U.5.C. § 4231(6) as that provision existed in 1965;

(c) The entertainment is presented in a facility that would have been subject to taxation pursuant to 26 U.S.C. §
4231(1), (2). (3), (4) or (5) as those provisions existed in 1965; or

{(d) In other cases, if:

(1) No distilled spirits, wine or beer is served or permitted to be consumed;

(2) Only light refreshments are served,;

(3) Where space is provided for dancing, no charge is made for dancing; and

(4) Where music is provided or permitted, the music is provided without any charge to the owner, lessee or oper-
ator of the establishment or to any concessionaire.

3. The tax imposed by this section does not apply to merchandise sold outside the facility in which the entertain-
ment is presented, unless the purchase of the merchandise entitles the purchaser to admission to the entertain-
mendt.

4. The tax imposed by this section must be paid by the licensee of the establishment.

Added by Laws 1963, p. 1468. Amended by Laws 1967, p. 980; Laws 1979, p. 1558; Laws 1983, p. 592; Laws
1985, p. 1244; Laws 1993, p. 1165; Laws 1995, p. 1799; Laws 1999, p. 3175.

© 2011 Thomson Reunters. No Claim to Orig. US Gov. Works. EXHIBIT D
Appellants' Appendix PACﬁ?g’F 1824
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Las Vegas, NV 891}

Attorney General's
555 £, Washington, Suite 3900
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ORDR

CATHERINE CORTEZ MASTO
Attorney General

DAVID J. POPE

Senior Deputy Attorney General
Nevada Bar No, 008617

BLAKE A. DOERR

Senior Deputy Attorney General
Nevada Bar No. 009001
VIVIENNE RAKOWSKY

Deputy Attorney General

Nevada Bar No. 009160

555 E. Washington Ave., Ste. 3900
Las Vegas, Nevada 89101

P: {702) 486-3005

F: {702} 486-34186
dpope@ag.nv.gov
bdoerr@ag . nv.qov
vrakowsky@ad.nv.qov

Attorneys for Nevada Depariment of Taxation

Electronically Filed
11/01/2011 03:24:01 PM

e 3.13&‘;“.

CLERK OF THE COURT

DISTRICT COURT
CLARK COUNTY, NEVADA

DEJA VU SHOWGIRLS OF LAS VEGAS,)
LL.C., d/b/a Déja wvu Showgirls, LITTLE)
DARLINGS OF LAS VEGAS, L.L.C., d/b/a Little)
Darlings, K-KEL, INC. d/bfa Spearmint Rhino)
Gentiemen’s Club, OLYMPUS GARDEN, INC.))
d/b/a Olympic Garden, SHAC, L.L.C., dfb/a)
Sapphire, THE POWER COMPANY, INC., d/h/a
Crazy Horse Too Gentlemen's Club, D.;
WESTWOOD, INC,, d/b/a Treasures, and D.l.)
FOOD & BEVERAGE OF LAS VEGAS, L.L.C.

d/bfa Scores,

Plaintiffs,
Vs,

2
)
)
)
)
NEVADA DEPARTMENT OF TAXATION, g
NEVADA TAX COMMISSION, NEVADA )
STATE BOARD OF EXAMINERS, and )
MICHELLE JACOBS, in her official capacity )
only, )

)

)

)

Defendants.

-

Appellants' Appendix

Case No. 08A533273

- Dept. No. XI

Coordinated with:

Case No. 08A554970
Dept. No. XIi

Page 1825




Attorney General’s Gifice
555 E. Washington, Suite 3960
Las Vepas, NV 89101
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K-KEL, INC., d/b/a Speammint Rhino)

Gentlemen's Club; OLYMPUS GARDEN, INC.,)

dlb/a Olymic Garden; SHAC, LLC, d/b/a) Case No. 08A554970
Sapphire;, THE POWER COMPANY, INC., d/b/a) Dept. No. Xi

Crazy Horse Too Gentlemen’s Club; D.
WESTWOOD, INC., dib/a Treasures; and D.1
FOOD & BEVERAGE OF LAS VEGAS, LLC,
d/b/a Scores;

Plaintiffs,

V.

NEVADA DEPARTMENT OF TAXATION;
NEVADA TAX COMMISSION; and NEVADA
STATE BOARD OF EXAMINERS,

Defendants,

e e e e M N b e e S e e e i it o st

ORDER
DEFENDANTS' RE-NOTICED MOTION FOR PARTIAL SUMMARY JUDGMENT ON
THE PLAINTIFFS' CLAIMS FOR REFUND AND MOTION TO DISMISS THE AS APPLIED
CHALLENGE TO THE LIVE ENTERTAINMENT TAX AND THE CLAIMS FOR DAMAGES
PURSUANT TO 42 U.S.C. §1983 and DEFENDANTS' MOTION TO COMPEL came on for

hearing on August 23, 2011;

David J. Pope, Senior Deputy Attorney General, Blake A. Doerr, Senior Deputy
Attorney General, and Vivienne Re;kowsky, Deputy Attorney General appeared on behalf of
the Defendants; William J. Brown, Esq. and Bradley J. Shafer, Esq. appeared on behalf of the
Plaintiffs; Mark E. Ferrario appea_red on behalf of Plaintiff SHAC, LLC.

The Court having first requested that Defendants’ motion for partial summary judgment
and motion to dismiss be re-noticed and having considered the papers and pleadings
regarding the re-noticed motion and the motion to compel, as well as the oral argument

presented by all parties, hereby orders:

-2-
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Attorney General's Office
Las Vegas, NV §2i01

555 £ Washingron. Suite

DEFENDANTS' RE-NOTICED MOTION FOR PARTIAL SUMMARY JUDGMENT ON
THE PLAINTIFFS' CLAIMS FOR REFUND AND MOTION TO DISMISS THE AS APPLIED
CHALLENGE TO THE LIVE ENTERTAINMENT TAX AND THE CLAIMS FOR DAMAGES
PURSUANT TO 42 U.5.C. §1983 is granted in part and denied in part.

With regard to Defendants’ motion to dismiss and/or motion for partial summary
judgment in Case #08A554970 (“Case 2"), this Court finds that the Defendants timely raised
the question regarding the procedural posture of the case and based on the Nevada Supreme
Court’s decision in Southern California Edison, 127 Nev.Adv.Op. 22 (2011) all claims are
dismissed and Case 2 shall proceed as a petition for judicial review pursuant to Chapter 2338
of the NRS. The Court having tolled the statute of limitations for thirty (30) days to allow
Plaintiffs thirty (30) days to file a petition for judicial review, Plaintiffs shall have thirty (30)
days from August 23, 2011 to file a petition for judicial review pursuant to NRS 2338B.130, ef
seq.

With regard to Defendants’ motion to dismiss and/or for partial summary judgment in
Case #06A533273 (“Case 17), the motion is granted and all other claims including the “as
applied” challenge, the refund claims and the official capacity claim against Michelle Jacobs
are dismissed and Case 1 shall proceed as a facial challenge for declaratory relief only.
Briefs are to be filed within thirty (30) days.

With regard to Defendants’ motion to dismiss and/or for partial summary judgment
regarding all 42 U.S.C. §1983 damages claims, the motion is granted and all such damages
claims-are dismissed from Case 1 and Case 2.

With regard to Plaintiffs motion to remand Case 2 to the Nevada Tax Commission, the

motion is denied.

-3-
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Attorney General's Office
555 E. Washington, Suite 3900

Las Vegas, NV §9101
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With regard to DEFENDANTS' MOTION TO COMPEL, this Court finds that any further
discovary would be inappropriate and is hereby ordered cancelled.
ITI1S SO ORDERED.
gt
DATED this £~ _day of October, 2011,

Respectfully submitted:

CATHERINE CORTEZ MASTO
Attorney General

! 3
L /
By: a/’/ 4{;:_
J. Pape &
Senior Deputy Attorney General

-4-
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Little Darlings Of Las Vegas LLC, K-Kel Inc, et al vs Nevada Dept

Of Taxation, Olympus Garden Inc, et al

REGISTER OF ACTIONS
Cast No. 06A533273

w0 W W N W W W

Page 1 of 2

Location : District Court Civil/Criminal Help

Case Type:
Subtype:
Date Filed:
Location:
Conversion Case Number:
Supreme Court No.:

Other Civil Filing
Other Civil Matters
12/19/2006
Department 11
A533273

60037

PARTY INFORMATION

Defendant Jacobs, Michelle

Defendant Nevada Dept Of Taxation
Defendant Nevada State Board Of Examiners
Defendant Nevada Tax Commission

Doing Crazy Horse Too Gentlemen's Club

Business As

Doing
Business As

Deja Vu Showgirls

Doing Little Darlings
Business As
Doing Olympic Garden

Business As

Doing Scores

Business As

Doing
Business As

Doing Treasures

Business As

https://www.clarkcountycourts.us/Anonymous/CaseDetail.aspx?CaselD=6642579& Heari...

Spearmint Rhino Gentlemen's Club

Appellants' Appendix

Lead Attorneys

Blake A. Doerr
Retained
702-486-3416(W)

Blake A. Doerr
Retained
702-486-3416(W)

Blake A. Doerr
Retained
702-486-3416(W)

Blake A. Doerr
Retained
702-486-3416(W)

Retained
FHSRRGOTEEE
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Page 2 of 2

Plaintiff D | Food And Beverage Of Las Vegas William H. Brown
LLC Retained

702-474-4222(W)

Plaintiff D Westwood Inc William H. Brown
Retained

702-474-4222(W)

Plaintiff Deja Vu Showgirls Of Las Vegas LLC William H. Brown
Retained

702-474-4222(W)

Plaintiff K-Kel Inc William H. Brown
Retained

702-474-4222(W)

Plaintiff Little Darlings Of Las Vegas LLC William H. Brown
Retained

702-474-4222(W)

Plaintiff Olympus Garden Inc William H. Brown
Retained

702-474-4222(W)

Plaintiff Power Company Inc William H. Brown
Retained

702-474-4222(W)

Plaintiff Shac LLC Doing Business William H. Brown
As Sapphire Retained

702-474-4222(W)

EVENTS & ORDERS OF THE COURT
11/08/2011 | All Pending Motions (9:00 AM) (Judicial Officer Gonzalez, Elizabeth)

https://www.clarkcountycourts.us/Anonymous/CaseDetail.aspx?CaselD=6642579& Heari...

Minutes
11/08/2011 9:00 AM

- PLAINTIFFS' MOTION FOR SUMMARY JUDGMENT ON
FACIAL CHALLENGE, FOR PERMANENT INJUNCTION,
AND FOR RETURN OF TAXES...MOTION FOR
SUMMARY JUDGMENT AND OPPOSITION TO
PLAINTIFFS' MOTION FOR SUMMARY JUDGMENT ON
FACIAL CHALLENGE, FOR PERMANENT INJUNCTION
AND FOR RETURN OF TAXES...PLAINTIFFS' MOTION
TO STRIKE PORTIONS OF DEFENDANTS'
OPPOSITION TO PLAINTIFFS' MOTION FOR
SUMMARY JUDGMENT ON FACIAL CHALLENGE, FOR
PERMANENT INJUNCTION, AND FOR RETURN OF
TAXES Court ADMONISHED counsel that there was a
new local rule limiting pleadings to 30 pages. AS TO TWO
MOTIONS FOR SUMMARY JUDGMENT: Arguments by
counsel. Court stated its findings, and ORDERED, live
entertainment content was neutral and not
unconstitutional. Mr. Shafer inquired if the Calendar Call
date was vacated. Court noted counsel to go to Carson
City. The facial challenge was resolved and there were no
remaining issues to try. COURT ORDERED, Trial date is
VACATED. AS TO PLTFS' MOTION TO STRIKE:
COURT ORDERED, Motion to Strike is DENIED.

Parties Present
Return to Regqister of Actions

Appellants' Appendix
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Search Refine Search Close

Little Darlings Of Las Vegas LLC, K-Kel Inc, et al vs Nevada Dept

Of Taxation, Olympus Garden Inc, et al

REGISTER OF ACTIONS
Cast No. 06A533273

w0 W W N W W W

Page 1 of 2

Location : District Court Civil/Criminal Help

Case Type:
Subtype:
Date Filed:
Location:
Conversion Case Number:
Supreme Court No.:

Other Civil Filing
Other Civil Matters
12/19/2006
Department 11
A533273

60037

PARTY INFORMATION

Defendant Jacobs, Michelle

Defendant Nevada Dept Of Taxation
Defendant Nevada State Board Of Examiners
Defendant Nevada Tax Commission

Doing Crazy Horse Too Gentlemen's Club

Business As

Doing
Business As

Deja Vu Showgirls

Doing Little Darlings
Business As
Doing Olympic Garden

Business As

Doing Scores

Business As

Doing
Business As

Doing Treasures

Business As

https://www.clarkcountycourts.us/Anonymous/CaseDetail.aspx?CaselD=6642579& Heari...

Spearmint Rhino Gentlemen's Club

Appellants' Appendix

Lead Attorneys

Blake A. Doerr
Retained
702-486-3416(W)

Blake A. Doerr
Retained
702-486-3416(W)

Blake A. Doerr
Retained
702-486-3416(W)

Blake A. Doerr
Retained
702-486-3416(W)

Retained
FHSRRGOTEEE
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Plaintiff D | Food And Beverage Of Las Vegas William H. Brown
LLC Retained
702-474-4222(W)

Plaintiff D Westwood Inc William H. Brown
Retained
702-474-4222(W)

Plaintiff Deja Vu Showgirls Of Las Vegas LLC William H. Brown
Retained
702-474-4222(W)

Plaintiff K-Kel Inc William H. Brown
Retained
702-474-4222(W)

Plaintiff Little Darlings Of Las Vegas LLC William H. Brown
Retained
702-474-4222(W)

Plaintiff Olympus Garden Inc William H. Brown
Retained
702-474-4222(W)

Plaintiff Power Company Inc William H. Brown
Retained
702-474-4222(W)

Plaintiff Shac LLC Doing Business William H. Brown
As Sapphire Retained
702-474-4222(W)

EVENTS & ORDERS OF THE COURT
11/10/2011 | Motion to Strike (9:00 AM) (Judicial Officer Gonzalez, Elizabeth)
Defendants Motion to Strike and Opposition to Plaintiffs Motion to Strike Portions of Defendants Opposition to Plaintiffs Motion
for Summary Judgment on Facial Challenge, for Permanent Injunction, and for Return of Taxes

Minutes
11/10/2011 9:00 AM
- Court noted matter heard on 11/8/11.

Return to Regqister of Actions

Appellants' Appendix Page 1832
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NOTC

WILLIAM H. BROWN

Nevada Bar No.: 7623

LAW OFFICES OF WILLIAM H. BROWN, ESQ., LTD.
6029 S. Ft. Apache Rd., Suite 100

Las Vegas, NV 89148

Telephone: (702) 385-7280

Facsimile: (702) 386-2699

Counsel for Plaintiffs

BRADLEY J. SHAFER,
Michigan Bar No. P36604*
SHAFER & ASSOCIATES, P.C.
3800 Capital City Blvd., Suite #2
Lansing, Michigan 48906-2110
Telephone: (517) 886-6566
Facsimile: (517) 886-6565
Co-Counsel for Plaintiffs

* Admitted Pro Hac Vice

MARK E. FERRARIO
Nevada Bar No. 1625
BRANDON E. ROOS

Nevada Bar No 7888
GREENBERG TRAURIG, LLP
3733 Howard Hughes Parkway
Suite 400 North

Las Vegas, Nevada 89169
Telephone: (702) 792-3773
Facsimile: (702) 792-9002
Counsel for SHAC, LLC

DISTRICT COURT
CLARK COUNTY, NEVADA
DEJA VU SHOWGIRLS OF LAS VEGAS,

L.L.C., d/b/a Deja Vu Showgirls, LITTLE
DARLINGS OF LAS VEGAS, L.L.C, d/b/a

: Dept. No.: XI
Little Darlings, K-KEL, INC., d/b/a Spearmint
Rhino Gentlemen’s Club, OLYMPUS _ _
GARDEN, INC., d/bla Olympic Garden| Coordinatedwith:

SHAC, L.L.C. d/b/a Sapphire, THE POWER

Case No.: 06A533273

Case No. 08A554970

Electronically Filed

11/28/2011 02:38:53 PM

%*W

CLERK OF THE COURT

COMPANY, INC., d/b/a Crazy Horse Too Dept. No. XI
Gentlemen’s Club, D. WESTWOOD, INC.,

d/b/a  Treasures, and D.I. FOOD &

BEVERAGE OF LAS VEGAS, LLC, d/b/al NOTICE OF APPEAL
Scores,
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Plaintiffs,
VS.

NEVADA DEPARTMENT OF TAXATION,
NEVADA TAX COMMISSION, NEVADA

STATE BOARD OF EXAMINERS,

MICHELLE JACOBS, in her Official Capacity

Only,

Defendants.

and

NOTICE OF APPEAL

Notice is hereby given that all the Plaintiffs named above hereby appeal to the Supreme
Court of Nevada from the Order entered in this action (Case No. 08A554970 only) on the 1st
Day of November, 2011, on DEFENDANTS’ RE-NOTICED MOTION FOR PARTIAL
SUMMARY JUDGMENT ON THE PLAINTIFFS’ CLAIMS FOR REFUND AND MOTION
TO DISMISS THE AS APPLIED CHALLENGE TO THE LIVE ENTERTAINMENT TAX
AND THE CLAIMS FOR DAMAGES PURSUANT TO 42 U.S.C. § 1983, whereby the
District Court dismissed Case No. 08A554970 from the coordinated action.
appealed from was signed by District Court Judge Elizabeth Gonzalez on October 27, 2011,

and was electronically filed (entered) on November 1, 2011. The notice of entry of this order

was served on November 2, 2011.

DATED this 28th day of November 2011

BY:_ /s/ WILLIAM H. BROWN

This order

WILLIAM H. BROWN
Nevada Bar No.: 7623
LAW OFFICES OF WILLIAM H.

BROWN, ESQ., LTD.

6029 S. Ft. Apache Rd., Ste. 100
Las Vegas, NV 89148
Telephone: (702) 385-7280
Facsimile: (702) 386-2699
Will@WHBESQ.com

Counsel for Plaintiffs
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BRADLEY J. SHAFER
Michigan Bar No. P36604*
SHAFER & ASSOCIATES, P.C.
3800 Capital City Blvd., Suite #2
Lansing, Michigan 48906-2110
Brad@bradshaferlaw.com
Co-Counsel for Plaintiffs
*Admitted Pro Hac Vice

BY:_ /s/ MARK E. FERRARIO

MARK E. FERRARIO
Nevada Bar No. 1625
BRANDON E. ROOS

Nevada Bar No 7888
GREENBERG TRAURIG, LLP
3733 Howard Hughes Parkway
Suite 400 North

Las Vegas, Nevada 89169
Telephone: (702) 792-3773
Facsimile: (702) 792-9002
Counsel for SHAC, LLC
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CERTIFICATE OF SERVICE

I hereby certify that on the 28the day of November, 2011, the foregoing NOTICE
OF APPEAL was served on the party(ies) by faxing a copy and mailing of same in the
United States mail, postage prepaid thereon, addressed as follows:

Catherine Cortez Masto

Attorney General

David J. Pope

Sr. Deputy Attorney General

Blake A. Doerr

Deputy Attorney General

555 E. Washington Ave., Suite 3900
Las Vegas, NV 89101

Facsimile: (702) 486-3420
Attorneys for the Nevada Defendants

/S/ ARLEEN VIANO
an employee of LAW OFFICES OF WILLIAM
H. BROWN, ESQ., LTD

Appellants' Appendix Page
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Attorney Generd ;
355 E. Washingior.. Suite 3900

Las Vegas, NV §9101

Crazy Horse Too Gentlemen's Club D. Dept. No. Xl
WESTWOQOD, INC., d/b/a Treasures, and D.1.
1|FOOD & BEVERAGE OF LAS VEGAS LL.C)
d/bfa Scores,
Plaintiffs, ORDER

)
|
)
)
)
| )
)
VS, )
)
)
)
)
!
)
)
)
)

Electronicalty Filed
11/01/2011 03:24:01 PM

ORDR

CATHERIGNE COERTEZ MAST’O
Attornsy Genera

DAVID ). POPE CLERK OF THE COURT
Senior Deputy Attorney General

Nevada Bar No. 008617

BLAKE A. DOERR

Senior Deputy Attorney General

Nevada Bar No. 009001

VIVIENNE RAKOWSKY

Deputy Attorney General

Nevada Bar No. 009160

555 E. Washington Ave., Ste. 3800

Las Vegas, Nevada 89101

P: (702) 486-3095

F. (702) 486-3416

dpope@ag.nv.qoy

bdoerr@agq.nv.qov

viakowsky@ad.nv.qov

Attorneys for Nevada Department of Taxation

DISTRICT COURT
CLARK COUNTY, NEVADA

DEJA VU SHOWGIRLS OF LAS VEGAS,)
LLC., dmb/a Déja wvu Showgirls, LITTLE) Case No, 0B6A533273
DARLINGS OF LAS VEGAS, L.L.C., d/b/a Little) Dept. No. X|
Darlings, K-KEL, INC. dfbia Spearmmt Rhino)
Gentlemen’s Club, OLYMPUS GARDEN, INC,
d/b/a Qlympic Garden, SHAC, L.L.C., d/b/a
Sapphire, THE POWER COMPANY, INC d/o/a

Coordinated with:

Case No. 08A554970

NEVADA DEPARTMENT OF TAXATION,
NEVADA TAX COMMISSION, NEVADA
STATE BOARD OF EXAMINERS, and
MICHELLE JACOBS, in her official capacity
only,

Defendants.
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K-KEL, INC., d/b/a Spearmint  Rhino)

Gentlemen's Club: OLYMPUS GARDEN, INC.,)

db/a Olymic Garden, SHAC, LLC, d/b/a) Case No. 08A554970
Sapphire; THE POWER COMPANY, INC., d/b/a) Dept. No. X]

Crazy Horse Too Gentlemen’'s Club;, D.)

WESTWOOD, INC., d/b/a Treasurss; and D.i.

FOOD & BEVERAGE OF LAS VEGAS, LLC,

)
)
d/b/a Scores: )
)
o )
Plaintiffs,

V.

NEVADA DEPARTMENT OF TAXATION;
NEVADA TAX COMMISSION; and NEVADA
STATE BOARD OF EXAMINERS,

Defendants.

ORDER
DEFENDANTS' RE-NOTICED MOTION FOR PARTIAL SUMMARY JUDGMENT ON
THE PLAINTIFFS' CLAIMS FOR REFUND AND MOTION TO DISMISS THE AS APPLIED
CHALLENGE TO THE LIVE ENTERTAINMENT TAX AND THE CLAIMS FOR DAMAGES
PURSUANT TO 42 U.S.C. §1983 and DEFENDANTS' MOTION TO COMPEL came on for

hearing on August 23, 2011;
~ David J. Pope, Senior Deputy Attorney General, Blake A, Doerr, Senior Deputy
Attorney General, and Vivienne Rakowsky, Deputy Attorney General appeared on behalf of
the Defendants; William J. Brown, Esq, and Bradley J Shafer, Esq. appeared on behalif of the
Plaintiffs; Mark E. Ferrario appeared on behalf of Plaintiff SHAC, LLC.
The Count having first requested that Defendants' motion for partial summary judgment
and motion to dismiss be re-noticed and having considered the papers and pleadings
regarding the re-noticed motion and the motion to compel, as well as the oral argument

presented by all parties, hereby orders:
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DEFENDANTS' RE-NOTICED MOTION FOR PARTIAL SUMMARY JUDGMENT ON
THE PLAINTIFES' CLAIMS FOR REFUND AND MOTION TO DISMISS THE AS APPLIED
CHALLENGE TO THE LIVE ENTERTAINMENT TAX AND THE CLAIMS FOR DAMAGES
PURSUANT TO 42 U.S.C. §1983 is granted in part and denied in part.

With regard to Defendants’ motion 10 dismiss andfor motion for partial summary
judgment in Case #08A554970 (“Case 2"), this Court finds that the Defendants timely raised
the question regarding the procedural posture of the case and based on the Nevada Supreme
Court's decision in Southern Califomnia Edison, 127 Nev Ady.Op. 22 (2011) all claims are
dismissed and Case 2 shall proceed as a petition for judicial review pursuant to Chapter 233B
of the NRS. The Court having tolled the statute of limitations for thirty (30) days to allow
Plaintiffs thirty (30) days to file a petition for judicial review, Plaintiffs shall have thirty (30)
days from August 23, 2011 to file a petition for judicial review pursuant 1o NRS 2338.130, et
seq.

With regard to Defendants’ motion to dismiss and/or for partial summary judgment in
Case #06A533273 (“Case 1"), the motion is granted and all other claims including the "as
applied” challenge, the refund ciaims and the official capacity claim against Michelle Jacobs
are dismissed and Case 1 shall proceed as a facial challenge for declaratory relief only.
Briefs are to be filed within thirty (30) days.

With regard to Defendants' motion to dismiss.ahd).or. f.or parﬁél .s'umma'zfry' iudgim'ént'
regarding all 42 U.S.C. §1983 damages claims, the motion is granted and all such damages
claims are dismissed from Case 1 and Case <.

With regard to Plaintifis motion to remand Case 2 to the Nevada Tax Commission,' the

motion is denied.
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With regard to DEFENDANTS' MOTION TO COMPEL, this Court finds that any further
discovery would be inappropriate and is hereby ordered cancelled.
ITIS SO ORDERED.

DATED this ~-| _ day of October, 2011.

L

Respectfully submitted:

CATHERINE CORTEZ MASTO
Attorney General

, e
L ,! ;,//
By: z;/? Sl
J.Pdpe?
Senior Deputy Attorney General
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1 || DIANA L. SULLIVAN, ESQ. FiL ED
Nevada Bar #4701
2 ||GHANEM & SULLIVAN, LLP 3 11 e MM 88
330 South Fourth Street, Suite 210 08
3 || Las Vegas, NV 89101 hre 23 |l
Telephone: (702) 862-4450
4 || Facsimile: (702) 862-4422 70 ol
s Attorneys for Plaintiffs 2rK B THE GOURT
BRADLEY J. SHAFER*
6 || Michigan Bar # P36604
7 Shafer & Associates, P.C.
3800 Capital City Blvd., Suite 2
g || Lansing, Michigan 48906-2110
(517) 886-6560 - telephone
g || (517) 886-6565 - facsimile
Email: shaferassociates(@acd.net
10 || * Pending Admission Pro Hac Vice
11
12 DISTRICT COURT
13 CLARK COUNTY, NEVADA
14
K-KEL, INC., d/b/a Spearmint Rhino
15 || Gentlemen’s Club, OLYMPUS GARDEN, gasi No-: f5?54970
16 ||INC., d/bla Olympic Garden, SHAC, LLC, d/b/a Pt NO..
Sapphire, THE POWER COMPANY, INC.,
17 || d/b/a Crazy Horse Too Gentlemen’s Club, D.
WESTWOOD, INC., d/b/a Treasures, and D.L.
18 || FOOD & BEVERAGE OF LAS VEGAS, LLC,
d/b/a Scores,
19
20 laintiffs,
22 || NEVADA DEPARTMENT OF TAXATION,
NEVADA TAX COMMISSION, NEVADA
23 || STATE BOARD OF EXAMINERS,
24 Defendants.
L ¢ 25
% 10} ORDER ADMITTING TO PRACTICE
I B4
o 1
< ::2 = BRADLEY J. SHAFER, ESQ. having filed his Motion to Associate Counsel under
3 e
: %’2 8 Nevada Supreme Court Rule 42, together with a Verified Application for Association of
;= RECEIVED
MAR 1 4 2008
- DEBT 13
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Counsel, a Certificate of Good Standing for the states of Michigan and Arizona, and the State
Bar of Nevada Statement; said application having been noticed, no objections having being
made, and the Court being fully apprised in the premises, and good cause appearing, it is
hereby

ORDERED, that said application is hereby granted, and Bradley J. Shafer, Esq. is
hereby admitted to practice in the above-entitled Court for the purposes of the above entitled

matter only.

DATED this gi l 5’5

CjSTRICT C@T JUDGE Q

Submitted by:

GHANEM & SULLIVAN, LLP

930 South Fourth Street, Suite 210
i| Las Vegas, NV 89101 -
Attorneys for Plaintiffs
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|| Counsel for SHAC, LLC

Electronically Filed
11/28/2011 02:39:50 PM

ASTA m » keaww-—-
WILLIAM H. BROWN

Nevada Bar No.: 7623 CLERK OF THE COURT
LAW OFFICES OF WILLIAM H. BROWN, ESQ., LTD.

6029 S. Ft. Apache Rd., Ste. 100

Las Vegas, NV 89148

Telephone: (702) 385-7280

Facsimile: (702) 386-2699

Counsel for Plaintiffs

BRADLEY J. SHAFER,
Michigan Bar No. P36604*
SHAFER & ASSOCIATES, P.C.
3800 Capital City Blvd., Suite #2
Lansing, Michigan 48906-2110
Telephone: (517) 886-6566
Facsimile: (517) 886-6565
Co-Counsel for Plaintiffs

* Admitted Pro Hac Vice

MARK E. FERRARIO

Nevada Bar No. 1625
BRANDON E. ROOS

Nevada Bar No 7888
GREENBERG TRAURIG, LLP
3733 Howard Hughes Parkway
Suite 400 North

Las Vegas, Nevada 89169
Telephone: (702) 792-3773
Facsimile: (702) 792-9002

DISTRICT COURT
CLARK COUNTY, NEVADA

DEJA VU SHOWGIRLS OF LAS VEGAS,
L.L.C., d/b/a Deja Vu Showgirls, LITTLE , X
DARLINGS OF LAS VEGAS, LLC..dbla | s Mo X1
Little Darlings, K-KEL, INC., d/b/a Spearmint
Rhino Gentlemen’s Club, OLYMPUS _ _
GARDEN, INC., d/b/a Olympic Garden| Coordinated with:
SHAC, L.L.C. d/b/a Sapphire, THE POWER
] o N .

COMPANY, INC., d/b/a Crazy Horse Too g;‘if; 1&’0.%??55 4970
Gentlemen’s Club, D. WESTWOOD, INC.,
d/b/a  Treasures, and D.I. FOOD &
BEVERAGE OF LAS VEGAS, LLC, d/b/a CASE APPEAL STATEMENT

Scores,
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Plaintiffs,
VS.

NEVADA DEPARTMENT OF TAXATION,
NEVADA TAX COMMISSION, NEVADA
STATE BOARD OF EXAMINERS, and
MICHELLE JACOBS, in her Official Capacity

Only,

Defendants.

I.

CASE APPEAL STATEMENT

This case appeal statement is filed by the following parties: DEJA VU SHOWGIRLS
OF LAS VEGAS, L.L.C., d/b/a Deja Vu Showgirls, LITTLE DARLINGS OF LAS
VEGAS, L.L.C., d/b/a Little Darlings, K-KEL, INC., d/b/a Spearmint Rhino
Gentlemen’s Club, OLYMPUS GARDEN, INC., d/b/a Olympic Garden, SHAC, L.L.C.
d/b/a Sapphire, THE POWER COMPANY, INC., d/b/a Crazy Horse Too Gentlemen’s
Club, D. WESTWOOD, INC., d/b/a Treasures, and D.I. FOOD & BEVERAGE OF
LAS VEGAS, LLC, d/b/a Scores.

The order appealed from was issued by Judge Elizabeth Gonzalez.

Appellants are represented by the counsel listed below them as follows:

Deja Vu Showgirls of Las Vegas, L.L.C.; Little Darlings of Las Vegas, L.L.C.; K-Kel,
Inc.; Olympus Garden, Inc.; The Power Company, Inc.; D. Westwood, Inc.; and D.L

Food & Beverage of Las Vegas, LLC:

WILLIAM H. BROWN

Nevada Bar No.: 7623

LAW OFFICES OF WILLIAM H. BROWN, ESQ., LTD.
330 South Third Street, Ste. 860

Las Vegas, NV 89101

Telephone: (702) 366-9311

Facsimile: (702) 336-9371

BRADLEY J. SHAFER,
Michigan Bar No. P36604*
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. The trial counsel for Respondents Nevada Department of Taxation, Nevada Tax

- Senior Deputy Attorney General

. Attorney Bradley J. Shafer, counsel for Appellants Deja Vu Showgirls of Las Vegas,

SHAFER & ASSOCIATES, P.C.

3800 Capital City Blvd., Suite #2

Lansing, Michigan 48906-2110

Telephone: (517) 886-6566

Facsimile: (517) 886-6565

* Admitted Pro Hac Vice by the District Court

SHAC, LLC

MARK E. FERRARIO

Nevada Bar No. 1625
BRANDON E. ROOS

Nevada Bar No 7888
GREENBERG TRAURIG, LLP
3733 Howard Hughes Parkway
Suite 400 North

Las Vegas, Nevada 89169
Telephone: (702) 792-3773
Facsimile: (702) 792-9002

Commission, and Nevada State Board of Examiners are:

Catherine Cortez Masto

Attorney General
David J. Pope

Nevada Bar No. 008617

Blake A. Doerr

Senior Deputy Attorney General
Nevada Bar No. 009001
Vivienne Rakowsky

Deputy Attorney General
Nevada Bar No. 009160

555 East Washington Avenue, Suite 3900
Las Vegas Nevada 89101
Telephone: (702) 486-3095
Facsimile: (702) 486-3416

L.L.C.; Little Darlings of Las Vegas, L.L.C.; K-Kel, Inc.; Olympus Garden, Inc.; The

Power Company, Inc.; D. Westwood, Inc.; and D.I. Food & Beverage of Las Vegas,

|8
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10.

LLC, is not licensed to practice law in the State of Nevada. Mr. Shafer was granted
permission to appeal under SCR 42 by the district Court by an order entered on April
23, 2008 (attached hereto as Exhibit 1).

All appellants were represented by retained counsel in the District Court.

All appellants are represented by retained counsel on appeal.

No appellant was granted permission to proceed in forma pauperis.

Proceeding commenced in the District Court on January 09, 2008, the date the
Complaint was filed.

This appeal arises out of an action for refund, pursuant to N.R.S. 368A.290(1)(b) and
N.R.S. 368A.300(3)(b), and for declaratory relief, for injunctive relief and for damages
filed with the district court. Appellants all filed claims for refunds of amounts paid to
the Nevada Department of Taxation pursuant to Nevada’s Live Entertainment Tax
(NRS 368A.010 ef seq.) (the “LET”). Appellants claims for refunds were denied by the

Department of Taxation. Appellants appealed to the Nevada Tax Commission. The

Nevada Tax Commission denied the appeals of Appellants K-Kel, Inc.; Olympus

Garden, Inc.; SHAC, LLC; The Power Company, Inc.; D. Westwood, Inc.; and D.L
Food & Beverage of Las Vegas, LLC, while the appeals to the tax commission later
filed by Deja Vu Showgirls of Las Vegas, L.L.C. and Little Darlings of Las Vegas,
L.L.C. have been held in abeyance pending the outcome of the District Court action
(Case No. 08A554970). Plaintiff—-Appellants claim that the LET is unconstitutional
under the First and Fourteenth Amendments to the United States Constitution is
unconstitutional under Article I, Sections 9 and 10 of the Nevada Constitution, and that

the Defendant-Appelles are prohibited from imposing the LET upon Plaintift-
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12.

Appellants pursuant to NRS 368A.200(5)(a) (exempting from taxation “[l}ive
entertainment that the State is prohibited from taxing under the Constitution, laws or
treaties of the United States or the Nevada Constitution”). The case was coordinated
with Case No 06A533273 and the request for declaratory relief was later consolidated
with the request for declaratory relief in Case No. 06A533273. On November 1, 2011,
the District Court entered an order dismissing all claims asserted in Case No.
08A554970 from the coordinated/consolidated action, holding that the case must be
filed as a petition for judicial review pursuant to Chapter 233B of the Nevada Revised
Statutes. The District Court further ordered that the dismissed case/claims be re-filed
as a petition for judicial review.

This case (Case No. 08A554970) has not been previously subject to an appeal or an
original writ proceeding in the Supreme Court.

This appeal does not involve child custody or visitation.

. This appeal presently little to no possibility for settlement.

DATED this 28th day of November 2011 BY: /s/ WILLIAM H. BROWN

WILLIAM H. BROWN
Nevada Bar No.: 7623
LAW OFFICES OF WILLIAM H.

BROWN, ESQ., LTD.

6029 S. Ft. Apache Rd., Ste 100
Las Vegas, NV 89148
Telephone: (702) 385-7280
Facsimile: (702) 386-2699
Will@whbesq.com

Counsel for Plaintiffs

BRADLEY J. SHAFER
Michigan Bar No. P36604*
SHAFER & ASSOCIATES, P.C.
3800 Capital City Blvd., Suite #2
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Lansing, Michigan 48906-2110
Brad@bradshaferlaw.com
Co-Counsel for Plaintiffs
*Admitted Pro Hac Vice

BY:_ /s/ MARK E. FERRARIO

MARK E. FERRARIO
Nevada Bar No. 1625
BRANDON E. ROOS

Nevada Bar No 7888
GREENBERG TRAURIG, LLP
3733 Howard Hughes Parkway
Suite 400 North

Las Vegas, Nevada 89169
Telephone: (702) 792-3773
Facsimile: (702) 792-9002
Counsel for SHAC, LLC
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CERTIFICATE OF SERVICE

I hereby certify that on the 28the day of November, 2011, the foregoing CASE
APPEAL STATEMENT was served on the party(ies) by faxing a copy and mailing of same
in the United States mail, postage prepaid thereon, addressed as follows:

Catherine Cortez Masto

Attorney General

David I. Pope

Str. Deputy Attorney General

Blake A. Doerr

Deputy Attorney General

555 E. Washington Ave., Suite 3900
Las Vegas, NV 89101

Facsimile: (702) 486-3420

Attorneys for the Defendant-Appellees

/S/ ARLEEN VIANO
an employee of LAW OFFICES OF WILLIAM
H. BROWN, ESQ., LTD

Appellants' Appendix Page

1849



LEUD %41, 40 M0

A

02 $ 1230

GRAIZOI

f\’ “'ﬂﬁﬂ
i ﬂaﬁ

LITTLE DARLINGS OF
INC., et al.

DISTRICT COURT
CLARK COUNTY, NEVADA

* Kk x * %

LAS VEGAS,

Plaintiffs

vs.

NEVADA DEPARTMENT OF TAXATION.

et al.

Defendants

BEFORE THE HONCORAB

LE ELIZABETH GONZALEZ,

Electronigally Filed
12/14/2011 09:25:16 AM

A b e

CLERK OF THE COURT

CASE NO. A-533273
DEPT. NO. XI

Transcript of
Proceedings

DISTRICT COURT JUDGE

HEARTING ON DEFENDANT'S MOTION FOR PARTIAL SUMMARY JUDGMENT

APPEARANCES:

FOR THE PLAINTIFFS:

FOR THE DEFENDANTS:

COURT RECORDER:

JILL HAWKINS
District Court

TUESDAY, NOVEMBER 8, 2011

BRADLEY J.

WILLIAM H. BROWN, ESQ.

SHAFER, ESQ.

MARK E. FERRARIO, ESQ,.

BLAKE &. DOERR, ESQ.

DAVID J. POPE, ESQ.
VIVIENNE RAKOWSKY, ESQ.

TRANSCRIPTION BY:

FLORENCE HOYT

Las Vegas,

Nevada 89146

Proceedings recorded by audio-visual recording, transcript
produced by transcription service.
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LAS VEGAS, NEVADA, TUESDAY, NOVEMBER 8, 2011, 10:56 A.M.
(Court was called to order)

THE COURT: If I could go to the live entertainment
tax issues.

all right. You guys are the reason that I'm grumpy,
your case in particular. Do you know that there is a local
rule that your briefs cannot be longer than 30 pages.

MR. SHAFER: I do know now.

THE COURT: Gosh, Judge, we're really sorry.

MR. SHAFER: I apologize profusely. It happened to
me once in the North Carolina Court of Appeals. The rule was
passed three days before my appeal brief was filed.

| THE CQURT: Well, one of the judges that I mentioned
this to suggested I Jjust strike your brief. I'm not doing it.

MR. SHAFER: Thank you.

THE COURT: I'm scolding vyou.

All right.

MR. SHAFER: So scolded.

THE COURT: Who wants to go first on the variety of
issues? And does anybody really want to argue the motions to
strike?

MR. SHAf‘ER: No.

THE COURT: Okay. They're both denied,

MR. SHAFER: Thank you, Your Honor.

THE COURT: Could you all identify yourselves for

2
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purposes of the record.

MR. SHAFER: Bradley Shafer appearing pro hac vice
on behalf of the plaintiffs.

MR. BROWN: William Brown, local counsel for
plaintiffs, except Shac LLC.

MR. FERRARIO: Mark ¥Ferrario appearing on behalf of
Shac LLC only.

MR. DOERR: Blake Doerr from the Attorney General's
Office on behalf of the Department of Taxation.

. MR. POPE: Good morning, Your Honor. David Pope
also with the AG's Office on behalf of the defendants.

MS. RAKOWSKY: Good morning, four Honor. Vivienne
Rakowsky also with the AG's Office on behalf of the Department
of Taxation.

THE COURT: Good morning. You can all be seated,
except Mr. Shafer.

(Off-record collogquy - Court and Mr. Ferrario)

THE COURT: All right. It's your motion.

MR. SHAFER: Your Honor, we've briefed these issues
on multiple occasions to Your Honor. Your Honor has a ton of
briefing on not only our motion that you ordered, but they
then filed their cross-motion. A lot of duplication there.
Are there any specific areas you would like me to cover?
Because I really do not -- I'm assuming you've read

everything, because you've scolded me for the length of my

3

Appellants' Appendix Page 1852




10
11
12
13
14
15
16
17
18
19
20
21

22

23

24

25

brief, and I do not plan on being very long at all. aAnd I'd
really like to -- I've flown in all this way, I'd like to
address any specific concerns you may have or guestions you
may have, Your Honor,

THE COURT: Can vou discuss with me your Footnote
Number 2 in your reply brief -- no, in your opposition to the
defendant's motion for summary judgment. Page 10, Footnote
Number 2.

MR. SHAFER: Footnote 27

THE COURT: Uh-huh. It reads, "Currently plaintiffs
are entitled to and do challenge, " but the note I wrote with
quotation marks is primarily, "which will then take us back to
the exclusions for -- or exceptions from the statute,"

MR. SHAFER: Okay. Hold on. If I could just take a
minute to read it.

THE CQURT: Sure.

(Pause in the proceedings)

MR, SHAFER: ©Sure. What this refers to, Your Honor,
is the fact that they have made an argument that your analysis
is subject to intermediate scrutiny, as opposed to strict
scrutiny of all the U.$. Supreme Court cases that we've cited
to Your Honor.

THE COURT: Because nude dancing has the lowest of
First Amendment protections of all the forms of entertainment,

according to Professor Tominski [phonetic]?

4
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MR. SHAFER: Well, no, I wouldn't -- I wouldn't
classify it that way. But the fact remains, Your Honor,
you've limited this now to a facial challenge.

THE COURT: 1 have.

MR. SHAFER: We're not here -- and there are
additional payees for not adult entertainment, and therefore

the Court can't impose a lower level of scrutiny on a facial

challenge,ijecause the Court isn't look at my client -- my
clients --

THE COURT: OCkay.

MR, SHAFER: -- in regard to adult entertainment.

THE COURT: That's correct. 8o can I ask you how
you -- what you mean when you use the term in this particular
footnote, "'Collateral damage,'"™ in quotation marks, "payors."

MR. SHAFER: The non-adult payors.

THE CCURT: So all of the other groups that fall
within the ambit of paying the live entertainment tax.

MR. SHAFER: Yes, That are not --

THE COURT: I just wanted to make sure that T
understood that. 7

MR. SHAFER: Correct, that are not adult
entertainment.

THE COURT: And those begin, at least for purposes o
your brief, I believe, on like page 26 is where the list of

exemptions or exceptions --
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MR. SHAFER: Well, it would be evervbody who isn‘'t
those.

THE COURT:- Right.

MR. SHAFER: Correct.

THE COURT: Correct.

MR. SHAFER: Yes. .

THE COURT: I was trying to say the exemptions or
the exclusiomns.

MR. SHAFER: Yes, Your Honor.

THE COURT: Right. Okay. I just wanted to try and
work that through real quick toc make sure I understood what
you were saying in there.

MR. SHAFER: Appreciate that. Your Honor, just
very -—-

THE CQURT: So clearly I have read your brief.

MR. SHAFER: Thank you. Very briefly, Your Honor,
under U.S. Supreme Court precedent there are three ways that a
tax can be violative of the First Amendment if it directly
taxes First Amendment expression. Here this one does. It
specifically taxes live entertainment. Going way back to

1966, the United States Supreme Court in Shad versus Borbugh

of Mt., Efram, they say that live entertainment is

constitutionally protected. We've even cited Scripps versus

-— or Zichini versus Scripps Howard, Your Honor, that says

that human cannonball activities are First Amendment

6
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entertainment. We've cited Winters versus New York that says
that entertainment is constitutionally protected. This is a
direct tax on First Amendment activity, and therefore is not a
general, content-neutrél tax. This is not the general sales
tax of the State of Nevada. Had we been challenging the
general sales tax of the State of Nevada, that law would come
with a presumption of constitutionality, and the burden would
be on us to prove it to be unconstitutional. This is a direct
rax on First Amendment activity, is presumed unconstitutional,
and it is subject to strict scrutiny.

Now, Your Honor, I would always -- I would also
point out, as we have in our briefing, in addition to the U.S.
Supreme Court precedent on this, the very recent comments'of
the Nevada Supreme Court in the Serras [phonetic], when the
Nevada Supreme Court said, once it becomes content specific we
really probably don't even need to go with the strict
scrutiny, it just 1is per se unconstitutional. Now, they did
not resolve that issue in that case, because they said no one
ralised that. But we do point that out a footnote, that that
would be an alternative approach for this Court to take.

The third way -- and I'll get back to the second in
a moment, but the third way a tax can be unconstitutional,
Your Honor, if it is content based. And we have pointed out
in elaborate detail, Your Honor, the various exceptions and

exemptions that are content based. Not all of them are, but
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many of them are, NASCAR, minor league baseball, boxing, which
becomes very important, Your Honor, as to whether that's
content based because of the satellite TV case that we've
cited, Your Honor, where in that particular case there was a
specific tax on boxing contests, and that -- I believe it was
a Federal Court in California, that court said because that
was a content-based tax that was unconstitutional.

Interestingly, here it's just the opposite, but it
still makes the tax content based, because the administrators
of the tax, the Department of Taxation, would have to
determine whether or not something is subject to an exemption
or exception based upon knowing what the content of the
expression is. We've talked about the -- you know, the dog
shows, the food, the food demonstrations, all of that. There
are probably 12 of the exemption exceptions that are
specifically content based and therefore it is violative of
the First Amendment for that additional reason. And there is
no level of scrutiny in regard to that. If it's a content-
based tax, it is unconstitutional.

The third -- or, I'm sorry, the second way that a
tax can be unconstitutional is if it targets a narrow area of
taxpayers. And, Your Honor, setting aside everything we've
done in discovery, setting aside your personal calculations
that pointed out that my clients were paid 82 percent of this

tax, setting all that aside because of the issues on
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discovery, and so we didn't submit any of that. All we did --

THE COURT: Right. Because we're looking at a
facial challenge now.

MR. SHAFER: That's right. And so we didn't submit
any of that. But & facial challenge can look at the
legislative history, because the legislative history always
informs what the statute is. And so --

THE COURT: If it's ambiguous.

MR. SHAFER: Pardon me?

THE COURT: If it's ambiguous.

MR. SHAFER: I don't agree with that, Your Honor --

THE COURT: Okay.

MR. SHAFER: -- because if you take a look at what

the United States Supreme Court said in Minneapolis Star, they

said -- and there wasn't any allegation there that that tax
was ambiguous. The question was how many of the, you know,
the people did it, you know, rely on. 2nd they said, had
there been legislative history we would have looked at this.
And, Your Honor, the legislative history -- we've cited it in
elaborate detail. The legislative history clearly shows that
the exact purpose of this tax was the tax the gentlemen's
clubs and in fact they specifically noted in 2005, when they
come up with the, quote, "family oriented" exemption of NASCAR
and they exempt out baseball, as well, and they reduce the

seating capacity because they want to make sure that the --
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more of the gentlemen's clubs are captured, because the intent
of the tax was to capture them all, and the original version
of the tax in 2003 didn't do that. And that's all
acknowledged in the legislative history.

And, Your Honor, for all three of those reasons --
like I say, there are three basic reasons under the Federal
Constitution, there's the additional basis under Serras, for
all those reasons we contend the tax is blatantly facially
unconstitutional.

Your Honor, that then begs the guestion, you know,
what happens. We've cited not only our reliance on Scotsman
Manufacturing, but the fact that -- and, Your Honor, this is
on pages 49 and 50, and I won't go ovexr this again, of our
original motion and brief, way beyond the page limit, but
hopefully you went on there, as well. The Court will
recall -- |

THE CQURT; I read your whole brief, even though it
was beyond the page limit.

MR. SHAFER: Thank you. I've been in front of
judges that say, you know, the page limit's this and I'll stop
reading. And I know you didn't do that.

THE CQURT: I thought about it.

MR. SHAFER: I had a judge based on a page limit --
a very lengthy brief I filed one time in Nashville, Tennessee,

who called me a puddin' head. Aand he said, who's the puddin'
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head -- he didn't know me, this was my first appearance in
front of him, he said, who's the puddin' head who filed the
178-page brief. So -- but he ruled in my favor.

S0, Your Honor, what we point out here, as this
Court will recall, at your suggestion I refiled our motion for
preliminary injunction, and at that hearing this whole issue
of whether we are the remitter or the tax -- or whether the
customers were the remitter and whether we had the ability
under the statute and the regulations to get the tax because
recalling they had gone forward and had changed their story in
regard to whether we could get the tax back or whether we had
to give it directly back to the customers and only the
customers had standing. Your Honor, this is the quote from
their opposition to our renewed motion for summary -- I'm
sorry, for preliminary injunction where they point out in
exhaustive detail their concession that the NAC does not apply
and therefore we get the tax back.

And, Your Honor, we not only have cited Scotsman -
Manufacturing, but, Your Honor, you will see that they'wve
cited Scotsman Manufacturing. And this is at the top of page
50 of their block gquote -- of the block quote from their

brief. They cited Scotsman Manufacturing, and they cited the

McKesson case, as well, and, vou know, the language directly

from the courts, that the State takes the position that the

taxpayer should pay the tax and then challenge the tax
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statute, and the taxpayer prevails because the tax is inherent
unconstitutional, the due process clause in the Fourteenth
Amendment requires the State to refund the tax already paid.
This is what they said. You know, this is their
conceptualization of this, and this is, of course, what they
argue to the Federal District Court in order to get my
original lawsuit dismissed so that we could then proceed on
this plain, speedy and efficient remedy in State Court, which
were are now three weeks away from the five-year rule -- but
be that as -~

THE COURT: I've only had your case for about nine
months.

MR. SHAFER: I know that. I know that. And I'm not
saying anything different. But it's been a long road, Your
Honor, to get here. There aren't any questions of fact. They
have made this concession. We are entitled to the return of
the tax not only under Scotsman Manufacturing and McKesson,
but the live entertainment tax statute, as well. The live
entertainment tax statute says that we can get interest on the
return, and that's what we ask Your Honor. We ask the Court
to, A, declare it unconstitutional facially; B, enjoin the
State from enforcing it against my clients; C, return the tax;
and, D, granting us interest on the return of the tax. Thank
you, Your Honor.

THE COURT: Thank you.
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Mr. Ferraric, is there anything you want to add?

MR. FERRARIO: Just very briefly. And I've been in
front of you enough to know that when vou ask a question it
kind of highlights where you're leaning. I can understand why
you may not want to look at the legislative history, because I
think it would be troubling to Your Honor if you're really
going to give this matter a fair shake. And when you're --
it's difficult in these tough economic times to handle these
tax cases. We were all musing outside that evervbody needs
revenue, and we're coming in and trying to say, hey, we need
to shut off a source of revenue. But we bring to this Court
very serious arguments. And you may not like the fact that
adult entertainment is protected by the First Amendment, but
that decision --

THE COURT: ©No, it is. It keeps me busy in Business
Court.

MR. FERRARIO: Well, that decision's already been
made, and I agree with Mr. Shafer. I think they did an
excellent job on the briefing on this, and we didn't add to it
because we didn't want to burden the record any further. But
it is protected, and these are seriocus claims. And when you
look at the statute and you look how it evolved and vou look
at the legislative history behind it, there is no question
this is aimed at protected expression. Aand really I think you

just need to look at page 33 of the pleadings. and, you know,
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every time I see legislative history like this I'm always
enthused when I'm arguing the constitutionality of the statute
when Chairman Buckley says, my biggest concern with the bill
is its constitutionality, I'm concerned that if we just put
"live entertainment” that might be held unconstituticnal.

So what do they do? They play a shell game. They
don't say "live entertainment," then they exempt everything
else so that it only applies to live entertainment. I mean,
continue down. Read Titus's -- Senator Titus's comments. I
mean, it just keeps getting better and better all the way
through our brief through page 36, where the focus is live
entertainment.

So as much people would like to generate revenue for
the State, that desire doesn't give this Court the right to
run roughshod over important First Amendment protections no
matter what your view of what is being protected might be,
and I -

THE COURT: But, Mr. Ferrario, you recognize that
there are collateral damage payors as referenced in Footnote 2
of the reply brief which are non-adult entertainment entities.

MR. FERRARIO: And I think, you know, Mr. Shafer
addressed that and it's in the brief, and you're correct. And
Your Honor I think addressed that with the 82 percent
calculation.

THE CQURT: Yeah.

14

Appellants' Appendix Page 1863




11
12
S 13
14
15
16
17
i8
15
20
21
22
23
24
25

MR. FERRARIQ: But that doesn't change the fact of
what this bill was targeted to do. And the fact that there
might be 18 percent collateral damage payors that might have
been left there to perhaps hide the true intent doesn't change
what I just read to you and what the thrust of this bill was.
And that's really the issue. &and if you look at the cases,
the fact that one or two people might be impacted doesn't save
those other unconstitutional statutes. And that's what's
important here. And Your Honor really gave us that
calculation the last time, 82 percent adult enterﬁainment, 18
percent let's call it cecllateral people. But that doesn't
change what the legislature was doing at that time. Maybe
they just weren't fine enough with their exemptions and the
altering of the definitions. But there's no guestion as to
what was in the mind of the legislature when you read through
that., &and that is what renders this statutory scheme
unconstitutional. They were visiting this upon a group of
people that are engaged in constituticnally protected
activities. That's what causes the problem.

and with that, Your Honor, I think you do have to
look at that and you have to give careful consideration to the
expression of the legislature, because it was kind of a shell
game. When they realized, well, we can't say it directly so
we'll do indirectly what we don't think we can do directly.

But that's why we have courts to look through that charade,
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and that's why Your Honor must declare this scheme
unconstitutional.

THE CQURT; Thank you, Mr, Ferrario.

MR. DOERR: Good morning, Your Honor.

THE CQURT: Team AG. Whoever wants to argue,
please feel free to.

MR. DOERR: 1I'll just address some ©of their points,
and then I would sort of ask Your Honor if you have any more
-- any specific questions,

First of all, I think it's important to understand
what this tax is on. And it's on the business transaction,
it's not on the constitutionally protected activity. In the
same way that sales and use tax on a book is a transaction tax
on the sale of the book and not on the message that's within
the pages, the live entertainment tax is a tax on the
ctransaction. It's not on the message.

THE COURT: But it's only on live entertainment, all
of which is protected First Amendment sSpeech.

MR. DOERR: Some entertaimment -- some entertainment
I don't believe would constitute speech. But if the argument
that it is on speech is -- and it is strict scrutiny, then
there would be no tax on the book, either. Evervone could
argue =--

THE COURT: But the sales tax applied to every good

and service. Well, every good except for groceries, and most
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services.

MR, DOERR: Theré can be separate taxes on the same
transaction. A real estate property transfer tax, there's tax
on that real estate, there's tax on the transfer. It’s a tax
on the transaction. And in fact if the plaintiffs choose not
to charge an admission fee, there's no tax at all. So they're
in control of that. So I'11 just go and address their points.

So their arguments assume that we're talking about a
regulatory measure where the -- what's sought to be limitéd is
the message or the activity. So that's the direct tax that
they're speaking of. This is not a tax on the activity, it's
a tax on the transaction. In Murdock, the case that we cited,'
they talked about the tax on the income or the property of the
priest, as opposed to the tax on the license fee that they
were enacting. What we have here is more like the tax on the
income or the property of the preacher and not on the
licensing fee. Also, if you look at the Jimmy Swaggart
Ministries case, the tax is like the sales and use tax there.
and they say that if it is saye and use tax they'd have no
argument. They say that in their briefs.

I want to take you to the Clean Water Coalition case
that I've cited in my brief where the Nevada Supreme Court set
out the distinction between a tax and a regulatory fee, and
they talked about the difference -- and they talked about the

difference in those two things. Wwhat we're talking about with

17

Appellants' Appendix - Page 1866




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

the live entertainment tax is tax and not a regulatory fee.
And I've given you that in the brief.

They talk about the tax that targets the narrowly
defined group of speakers. It's not a narrowly defined group.
It's a narrowly defined group of speakers with the intent of
limiting their message. I don't think that they can point to
anything where this tax prohibition of their message. In
fact, they can continue to practice their message whether the
tax is collected or not. It's only when they decide to charge
the admission charge that the tax becomes applicable. So they
can continue thelr activity before -- whether there's tax on
the transaction or not.

Then when we talk about the content and a content-
based regulation versus a content-neutral regulation it's
important to understand that those two analyses are when we're
speaking about a regulation and not a tax. So like content-
based tax or regulation, we understand the level of scrutiny
involved in that. Also, if it's content-neutral, time, place
and manner restriction, we understand that. But those two
analyses are —-- assume that this is a regulatory measure and
something that inhibits or prohibits their message, not merely
a taxing statute which is designed to raise revenue.

S0 those were their three points. So if you have
any qguestions, I'll be happy to respond.

THE COURT: Did any of the other people from Team AG
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want to make any points?

I'm trying to make sure they finish hefore I get
back to your side.

MR. SHAFER: That's fine.

MR. DOERR: I would just address the legislative
history portion. &As you point out, it's inappropriate to
look at that where the statute is clear. We've cited cases
that say courts, you know, should not look at what individual
legislators say because if that's the way that -- if that
determines the constitutionality of the statute, all the
legislature would need to do was to come back the next session
and change the record. That in and of itself does not make
the -- determine what the Court should look at.

I'll alsc point out, and we pointed it out in our
brief, that some of the things they're discussing were on a
bill that wasn't even passed. It was a later -- a later -- a
later bill,

Also, discussing the 82 percent, that 82 percent
isn't a number that we've ever given anybody.

THE COURT;: No. It was my rough calculation.

MR. DOERR: Well, I don't think that that -- that
the numbers that we gave you --

THE COURT: And it was on a discovery dispute,

MR. DOERR: Right. TIt's really a separate -- a

separate issue., What this group of these taxpayers pay in
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terms of the entire live entertainment tax is somewhere on
the order of 2 to 3 percent. The Department only administers
7 percent of the entire live entertainment tax for all
taxpayvers combined. So their -- the percentage is really more
demonstrative that this -- that they’'re not targeted.

And with that --

THE COURT: Anvbody else from Team AG?

MR, SHAFER: He would have a point if every one of
the U.S. Supreme Court decisions that I cited to you was
decided exactly the opposite of the way that the U.S. Supreme
Court ruled on those cases. But we're stuck with the
precedent of the United States Supreme Court. There's not one
tax case that we cited that has an evidentiary burden that you
have to prove that the expression itself was inhibited. More
importantly, you don't have to prove that the tax is right on
the expression itself. The best example of that, Your Honor,
of course, is Minneapolis Star & Tribune. The tax was on
paper and ink, it wasn't on printing a newspaper. And the
U.S. Supreme Court nevertheless said that it's an illegal tax
under the First Amendment. As Mr. Ferrario pointed out to me
in his whispers and he wanted to convey unto you, Your Honor,
this isn't the live admissions tax, this is the live
entertainment tax. That's what they called it, that's what
they're taxing. If there's live entertainment, they're

imposing the tax, 1It’'s the same thing, Your Honor, as
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Minneapolis Star & Tribune.

He talks about that we're arguing that this is some
tyvpe of regulatory provision. We are not arguing that this is
any type of regulatory provision, because I don't have to get
into that caselaw. &As I've said, Your Honor, we £fit four
square within the United States Supreme Courﬁ decisions and
Serras from the Nevada Supreme Court dealing with the
constitutionality of a tax. This tax is unconstitutional for
the three reasons that we've laid out.

Your Honor, thelr comments about not looking at the
comments of individual legislators, then -~- if they were right
in regard to that general proposition, a court would never
look at legislative history to inform it in regard to the
constitutionality of a law. And as we pointed out, Your
Honor, there are scores of cases all over the country where
courts on facial challenges look at legislative history
because it informs what the intent of the case was.

and let me give you the best example of why you have
to look at that, Your Honor. As I've stated, because this is
a tax on First Amendment expression as Your Honor noted, it is
not my burden tc prove the unconstitutionality under the
applicable caselaw. They have to establish what the
substantial, in the words of the United States Supreme Court,
the substantial governmental interest is of having a

differential tax on First Amendment expression, as this is,
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because some First Amendment live entertainment is taxed, and
socme 1is not. Courts look at the legislative history in order
to determine what that substantial governmental interest is.

Now, interestingly, in the five years -- four years,
eleven months and one week of litigation they've never
attempted to utilize the legislative history to convince
either Your Honor or.Judge Togliatti as to what that important
~=- that substantial governmental interest is. And we know, we
know from the U.S. Supreme Court decisions that I've cited to
Your Honor simply raising revenue cannot satisfy that burden.

Your Honor, his statement about the 3 percent,
again, that's on koth taxes. This is not only differential in
regard to content, it's differential as to the rate of tax.
The 82 percent, as Your Honor noted, was on the tax paid under
the Department, the non-gaming tax, which is the 10 percent,
as opposed to the 5 percent for the larger establishments.
Thank you, Your Honor.

THE COURT: Thank you.

MR. FERRARIO: Your Honor, one point I want to make.

THE COURT: Certainly, Mr. Ferrario.

MR. FERRARIO: It has to do with looking just beyond
the words of the statute. They've actually done that when
they've tried to justify the boxing exemption and the other
thing.

THE COURT: Well, but the boxing exemption right on

22

Appellants' Appendix Page 1871




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

its face references the other chapter that boxing is
regulated.

MR. FERRARIO: And they're going into what the
purpose is. And you don't know what the purpose is. The one
thing -- one thing we do know from a review of the legislative
histeory as to what the purpose of this scheme was, and I think
Senator Titus said it best. The intent of the live
entertainment tax -- and that's entertainment, not admission
-- was not to get nudist colonies, but to get striptease
clubs. Continuing on to show that it's content based, it
eliminates sporting events which the legislature determined
would be family oriented, things such as NASCAR. I don't know
how much clearer it could be.

And also when you read the legislative history it's
pretty clear that the legislature‘'s making a choice here, and
what they're doing is they're making an irresponsible choice.
They're talking a brecad swipe at First Amendment expression,
and then they're punting it to the courts, and they reference
that in the legislative history, hoping that some judge
somewhere might stretch or contort the Constitution. Well, as
Mr. Shafer has said and pointed out in his brief, vou can't do
that if you're going to give deference to the innumerable
cases we've cited on First Amendment jurisprudence in this
area. And with that, Judge, we'll rest. Thank you.

TEE COURT: Thank you.
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The Court finds that it is inappropriate where a
statute is clear on its face to consider the legislative
history. Here Chapter 368(a}) is not unclear. Therefore, the
Court will not consider the comments of the legislators made
during the hearings.

While the exemptions are numerous, the live
entertainment tax is content neutral as a taxing measure, and
I find that facially it is not unconstitutional.

So you're going to get me an order -~-

MR. SHAFER: I assume we don't have to show up on
Thursday, then. Is that correct?

THE COURT: You do not need to show up on Thursday.

MR. SHAFER: Thank you.

THE COURT: You may now all go to Carson City.

MR. POPE: Your Honor, I have a draft order that
would simply say that you granted a motion, that the trial
date is vacated, and that the order will be supplemented with
findings of fact and conclusions of law.

THE COURT: Unfortunately, you have to have the
findings of fact and conclusions of law and your motion that
grants the summary judgment.

MR. POPE: Okay.

THE CQURT: So --

MR. DOERR: We'll take care of that.

MR. POPE: Trial date's vacated?
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COURT: The trial date is wvacated.

POPE; Thank you, Your Honor.

CQURT: The facial challenge has been resolved
There is no remaining issue in this case that

be tried. You can now go litigate someplace
smarter than T am.

SHAFER: Thank you, Judge.

COURT: Have a nice day. And I want to

compliment counsel again on the very thorough nature of your

briefs throughout my limited history with this case.

THE PROCEEDINGS CONCLUDED AT 11:30 A.M.

* % Kk k%
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