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09/30/2009 | Motion to Compel - Exhibit 4b 2 396-465
Responses to Plaintiffs’ First Request for the
Production of Documents and Things
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12/10/2010 | Order Denying Motion for Summary Judgment |5 1043-1044
without Prejudice

12/10/2010 | Order Denying Motion to Dismiss Without 5 1045-1046
Prejudice

12/16/2011 | Order Denying Plaintiff’s Motion for Summary |10 |2123-2134
Judgment and Granting Defendants’ Counter-
Motion for Summary Judgment

04/06/2011 | Order Denying Plaintiffs’ Renewed Motion for |7 1453-1455
Preliminary Injunction on Order Shortening
Time

12/19/2008 | Order Granting Motion to Withdraw as Local 1 182-184
Counsel of Record for Plaintiffs

05/11/2009 | Order Granting Plaintiffs” Motion for Leave to 1 238-239
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Exhibit 2
Assembly Bill No. 554

09/23/2011

Plaintiffs’ Motion for Summary Judgment -
Exhibit 3
2005 Nevada Laws (S.B. 3) - Occupancy

1832-1852

09/23/2011

Plaintiffs’ Motion for Summary Judgment -
Exhibit 4
2007 Nevada Laws (A.B. 487) - Baseball

1853-1855

09/23/2011

Plaintiffs’ Motion for Summary Judgment -
Exhibit 5
Current Codified Version of Chapter 368A

1856-1871

09/23/2011

Plaintiffs’ Motion for Summary Judgment -
Exhibit 6
TN Attorney General Opinion

1872-1876

09/23/2011

Plaintiffs’ Motion for Summary Judgment -
Exhibit 7

United States District Court Order Dismissing
Lawsuit

1877-1883

09/23/2011

Plaintiffs’ Motion for Summary Judgment -
Exhibit 8

United States Court of Appeals for the Ninth
Circuit Memorandum Affirming Dismissal

1884-1885

09/23/2011

Plaintiffs’ Motion for Summary Judgment -
Exhibit 9

Redacted Sample Copy of Administrative
Request for Refund

1886-1891

09/23/2011

Plaintiffs’ Motion for Summary Judgment -
Exhibit 10

Sample Copy of Defendant's Denial of Request
for Refund

1892

09/23/2011

Plaintiffs’ Motion for Summary Judgment -
Exhibit 11

Sample Copy of Department's Acknowledgment
of Appeal

1893

09/23/2011

Plaintiffs’ Motion for Summary Judgment -
Exhibit 12

Nevada Tax Commission's Order Denying
Appeal

1894-1895
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09/23/2011

Plaintiffs’ Motion for Summary Judgment -
Exhibit 13

Department of Taxation's Responses to Plaintiffs'

First set of Interrogatories

1896-1920

09/23/2011

Plaintiffs’ Motion for Summary Judgment -
Exhibit 14
Minutes of the Meeting on May 16, 2005

1921-1936

09/23/2011

Plaintiffs’ Motion for Summary Judgment -
Exhibit 15
Memorandum — Analysis of Revenue Impact

1937-1938

09/23/2011

Plaintiffs’ Motion for Summary Judgment -
Exhibit 16
LET by venue

1939-1941

09/23/2011

Plaintiffs’ Motion for Summary Judgment -
Exhibit 17
Memorandum of November 9, 2004 - Cathy
Chambers

1942

09/23/2011

Plaintiffs’ Motion for Summary Judgment -
Exhibit 18
Dicianno Email of April 24, 2005

1943

09/23/2011

Plaintiffs’ Motion for Summary Judgment -
Exhibit 19

Memorandum to Bill Bible re proposed
regulations

1944-1945

09/23/2011

Plaintiffs’ Motion for Summary Judgment -
Exhibit 20
Senate Committee on Taxation - April 12, 2005

1946-1956

09/23/2011

Plaintiffs’ Motion for Summary Judgment -
Exhibit 21
Senate Committee on Taxation - June 5, 2005

1957-1965

09/23/2011

Plaintiffs’ Motion for Summary Judgment -
Exhibit 22

Excerpts of Transcripts of Hearing before the
Nevada Tax Commission on July 9, 2007

1966-1968

09/23/2011

Plaintiffs’ Motion for Summary Judgment -
Exhibit 23

Excerpts of Transcript of Hearing Before the
Nevada Tax Commission on August 6, 2007

1969-1978
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09/23/2011

Plaintiffs’ Motion for Summary Judgment -
Exhibit 24
Excerpts of Defendants Answering Brief

1979-1987

09/23/2011

Plaintiffs’ Motion for Summary Judgment -
Exhibit 25

Affidavits of Representatives of Plaintiffs
Produced Before the Tax Commission

1988-1995

09/23/2011

Plaintiffs’ Motion for Summary Judgment -
Exhibit 26

Excerpts of Transcript of December 9, 2010,
Hearing before Judge Togliatti

1996-2013

03/03/2010

Plaintiffs’ Objection to the Discovery
Commissioner’s Report and Recommendation
Regarding Plaintiffs’ Motion to Compel
Discovery of Defendants

551-575

03/03/2010

Plaintiffs’ Objection to Discovery
Commissioners Report and Recommendation —
Exhibit 1

Plaintiffs’ First Set of Interrogatories to
Defendants

576-588

03/03/2010

Plaintiffs’ Objection to Discovery
Commissioners Report and Recommendation —
Exhibit 2

Plaintiffs’ First Request for the Production of
Documents and Things to Defendants

589-600

03/03/2010

Plaintiffs’ Objection to Discovery
Commissioners Report and Recommendation —
Exhibit 3

Responses to Plaintiffs’ First Set of
Interrogatories

601-626

03/03/2010

Plaintiffs’ Objection to Discovery
Commissioners Report and Recommendation —
Exhibit 4a

Responses to Plaintiffs’ First Request for
Production of Documents and Things

627-690

03/03/2010

Plaintiffs’ Objection to Discovery
Commissioners Report and Recommendation —
Exhibit 4b

691-760
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Responses to Plaintiffs’ First Request for
Production of Documents and Things

03/03/2010

Plaintiffs’ Objection to Discovery
Commissioners Report and Recommendation —
Exhibit 4c

Responses to Plaintiffs’ First Request for
Production of Documents and Things

761-833

03/03/2010

Plaintiffs’ Objection to Discovery
Commissioners Report and Recommendation —
Exhibit 5

Affidavit of Matthew J. Hoffer

834-835

03/03/2010

Plaintiffs’ Objection to Discovery
Commissioners Report and Recommendation —
Exhibit 6

Report and Recommendation of Discovery
Commissioner - 2010-02-22

836-842

03/03/2010

Plaintiffs’ Objection to Discovery
Commissioners Report and Recommendation —
Exhibit 7

LET Return Forms — Non-Gaming Facilities

843-849

05/13/2010

Plaintiffs’ Objection to the Discovery
Commissioner’s Report and Recommendation
Regarding Plaintiffs” Motion to Compel
Discovery of Defendants (without exhibits)

860-885

10/28/2011

Plaintiffs’ Opposition to Defendants’ Motion for
Summary Judgment

2015-2040

10/28/2011

Plaintiffs’ Opposition to Defendants Motion for
Summary Judgment —

Exhibit A

Deposition Notices/Subpoena

2041-2048

10/28/2011

Plaintiffs’ Opposition to Defendants’ Motion for
Summary Judgment —

Exhibit B

Minutes of August 16, 2011 — Register of
Actions

2049-2051

10/28/2011

Plaintiffs’ Opposition to Defendants’ Motion for
Summary Judgment —
Exhibit C

2052-2054
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Minutes of August 23, 2011 — Register of
Actions

10/28/2011

Plaintiffs’ Opposition to Defendants’ Motion for
Summary Judgment —

Exhibit D

Casino Entertainment Tax

2055

08/15/2011

Plaintiffs’ Opposition to Defendants’ Objection
to Subpoena Duces Tecum and Subpoena,
Motion to Quash Subpoenas and Motion for
Sanctions Pursuant to NRCP 45(C)(1) on Order
Shortening Time

1475-1490

08/15/2011

Plaintiffs’ Opposition to Defendants’ Objection
to Subpoena - Exhibit 1

Email dated March 12, 2009 regarding
availability of DiCianno

1491-1493

08/15/2011

Plaintiffs’ Opposition to Defendants’ Objection
to Subpoena - Exhibit 2
2009 Deposition Notices

1494-1516

08/15/2011

Plaintiffs’ Opposition to Defendants’ Objection
to Subpoena - Exhibit 3

Email dated May 1, 2009 regarding rescheduling
of Depositions

1517-1519

08/15/2011

Plaintiffs’ Opposition to Defendants’ Objection
to Subpoena - Exhibit 4

Email dated June 29, 2011 from Doerr regarding
who will be deposed

1520-1521

08/15/2011

Plaintiffs’ Opposition to Defendants’ Objection
to Subpoena - Exhibit 5
2011 Deposition Subpoena

1522-1537

08/15/2011

Plaintiffs’ Opposition to Defendants’ Objection
to Subpoena - Exhibit 6

Defendants' Certificates of Service showing
facsimile

1538-1541

08/15/2011

Plaintiffs’ Opposition to Defendants’ Objection
to Subpoena - Exhibit 7

Plaintiffs' Certificates of Service showing
facsimile

1542-1544

08/15/2011

Plaintiffs’ Opposition to Defendants’ Objection

1545-1546
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to Subpoena - Exhibit 8
Email dated August 10, 2011 forwarding info to
new email addresses

01/25/2011

Plaintiffs’ Supplemental Brief Summarizing
Separation of Powers Issue and Outstanding
Discovery Issues

1091-1102

03/05/2010

Receipt of Copy (Pope’s Receipt of Plaintiffs’
Objection to Discovery Commissioner’s Report
and Recommendation)

850-851

02/18/2011

Renewed Motion for Preliminary Injunction on
Order Shortening Time

1157-1204

02/18/2011

Renewed Motion for Preliminary Injunction -
Exhibit 1

Copy of the version of Chapter 368A adopted in
2003

1205-1221

02/18/2011

Renewed Motion for Preliminary Injunction -
Exhibit 2
Assembly Bill No. 554

1222-1241

02/18/2011

Renewed Motion for Preliminary Injunction -
Exhibit 3
Current codified version of Chapter 368A

1242-1258

02/18/2011

Renewed Motion for Preliminary Injunction -
Exhibit 4
Texas Decision and Statute

1259-1284

02/18/2011

Renewed Motion for Preliminary Injunction -
Exhibit 5
TN Attorney General Opinion

1285-1290

02/18/2011

Renewed Motion for Preliminary Injunction -
Exhibit 6

United States District Court Order Dismissing
Lawsuit

1291-1298

02/18/2011

Renewed Motion for Preliminary Injunction -
Exhibit 7

United States Court of Appeals for the Ninth
Circuit Memorandum Affirming Dismissal

1299-1301

02/18/2011

Renewed Motion for Preliminary Injunction -
Exhibit 8
Redacted Sample Copy of Administrative

1302-1308
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Request for Refund

02/18/2011

Renewed Motion for Preliminary Injunction -
Exhibit 9

Sample Copy of Department’s Denial of Request
for Refund

1309-1310

02/18/2011

Renewed Motion for Preliminary Injunction -
Exhibit 10

Sample Copy of Department’s Acknowledgment
of Appeal

1311-1312

02/18/2011

Renewed Motion for Preliminary Injunction -
Exhibit 11

Nevada Tax Commission’s Order Denying
Appeal

1313-1315

02/18/2011

Renewed Motion for Preliminary Injunction -
Exhibit 12
Orders of Judge Togliatti, December 9, 2010.

1316-1320

02/18/2011

Renewed Motion for Preliminary Injunction -
Exhibit 13

Minutes of the Meeting of the Assembly
Committee on Commerce and Labor recorded
during the 73rd Congressional Session on May
16, 2005

1321-1337

02/18/2011

Renewed Motion for Preliminary Injunction -
Exhibit 14

Chart of LET Collections Created by the Nevada
Department of Taxation

1338-1340

02/18/2011

Renewed Motion for Preliminary Injunction -
Exhibit 15

Excerpts of Transcript of Hearing Before the
Nevada Tax Commission on July 9, 2007

1341-1344

02/18/2011

Renewed Motion for Preliminary Injunction -
Exhibit 16
N.A.C. § 368A.170

1345-1346

02/18/2011

Renewed Motion for Preliminary Injunction -
Exhibit 17

Excerpts of Defendants’ (Appellees’) Answering
Brief to the United States Court of Appeals for
the Ninth Circuit

1347-1356
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02/18/2011 | Renewed Motion for Preliminary Injunction - 6 1357-1367
Exhibit 18
Excerpts of Transcript of Hearing Before the
Nevada Tax Commission on August 6, 2007
02/18/2011 | Renewed Motion for Preliminary Injunction - 6 1368-1376
Exhibit 19
Affidavits of Representatives of Plaintiffs
Produced Before the Tax Commission
02/18/2011 | Renewed Motion for Preliminary Injunction - 6 1377-1395
Exhibit 20
Excerpts of Transcript of December 9, 2010,
Hearing before Judge Togliatti
12/02/2008 | Scheduling Order (Discovery) 1 177-179
12/01/2009 | Second Amended Order Setting Civil Non-Jury |3 549-550
Trial
09/28/2009 | Stipulation and Order for Extension of Time to 2 252-256
Complete Discovery and to Continue Trial
(Second Request)
03/24/2010 | Stipulation and Order to Extension of time to 4 852-857
Complete Discovery (Third Request)
01/09/2007 | Summons — Jacobs 1 34-36
04/09/2007 | Summons — Nevada Attorney General 1 56-59
01/09/2007 | Summons — Nevada Department of Taxations 1 37-39
01/09/2007 | Summons — Nevada Tax Commission 1 40-42
01/09/2007 | Summons — State Board of Examiners 1 43-45
04/01/2010 | Third Amended Order Setting Non-Jury Civil 4 858-859
Trial
07/31/2008 | Transcript — Defendants Department of Taxation, | 1 138-171
Nevada Tax Commission, and Nevada State
Board of Examiner’s Motion to Dismiss/and
Motion for Preliminary Injunction — Entered
08/13/2008
08/23/2011 | Transcript — Hearing on Defendant’s Motion for |8 1706-1737
Partial Summary Judgment — Entered
10/24/2011
03/15/2011 | Transcript — Hearing on Motions — Entered 7 1397-1428
04/13/2011
12/09/2010 | Transcript - Plaintiff’s Motion for Preliminary 5 914-979
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Injunction/Separation of Powers Issue,
Discovery Issues; and Trial Scheduling Issues —
Entered 02/22/2011
01/13/2011 | Transcript — Request of Court (Transferring Case | 5 1066-1085
to Judge Gonzalez) — Entered 02/25/2011
02/10/2011 | Transcript — Status Check — Entered 02/22/2011 |5 1106-1156
11/08/2011 | Transcript (Defendant’s Motion for Partial 10 | 2069-2094
Summary Judgment)
05/15/2007 | Verification — D. Westwood, Inc. 1 109-111
05/15/2007 | Verification — D.I. Food & Beverage of Las 1 121-123
Vegas, LLC
05/15/2007 | Verification — Deja Vu Showgirls of Las Vegas, |1 106-108
LLC
05/15/2007 | Verification — Don Krontz 1 118-120
05/15/2007 | Verification — K-Kel, Inc. 1 124-126
05/15/2007 | Verification — Olympus Garden, Inc. 1 112-114
05/15/2007 | Verification — Shac, LLC 1 115-117
05/15/2007 | Verification — The Power Company 1 103-105
01/28/2009 | Verified Amended Complaint - Exhibit A 1 207-223
Chapter 368A
01/28/2009 | Verified Amended Complaint for Declaratory 1 192 -206
and Injunctive Relief, Damages, and Attorney
Fees and Costs
12/19/2006 | Verified Complaint - Exhibit A 1 17-33
Chapter 368A
12/19/2006 | Verified Complaint for Declaratory and 1 1-16

Injunctive Relief, Damages, and Attorney Fees
and Costs
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DI STRI CT COURT
CLARK COUNTY, NEVADA

DEJA VU SHONMG RLS OF LAS
VEGAS, LLC, et al.

* * * % *

CASE NO. A-533273

DEPT. NO 9
Pl aintiffs,
VS. Coordi nated with:
NEVADA DEPARTMENT OF TAXATI ON A- 554970

NEVADA TAX COW SS| ON,
et al.,

Def endant s.

Transcri pt of
Pr oceedi ngs

BEFORE THE HONORABLE JENNI FER TOGLI ATTl, DI STRI CT COURT JUDGE

PLAI NTI FF'' S MOTI ON FOR PRELI M NARY | NJUNCTI QN SEPARATI ON
OF PONERS | SSUE, DI SCOVERY | SSUES; AND TRI AL SCHEDULI NG | SSUES

THURSDAY, DECEMBER 9, 2010

APPEARANCES:

FOR THE PLAI NTI FFS:

FOR DEPT. OF TAXATI ON:

COURT RECORDER:

YVETTE SI SON-BRI TT
District Court

WLLI AM H BROMW, ESQ
330 S. Third St., Ste. 860
Las Vegas, NV 89101

BRADLEY J. SHAFER, ESQ.
3800 Capitol Gty Blvd, Ste. 2
Lansi ng, M 48906

VI VI ENNE RAKOWBKY, ESQ

BLAKE DOERR, ESQ

DAVID J. POPE, ESQ

Attorney Ceneral's Ofice

555 E. Washi ngton Ave., #3900
Las Vegas, NV 89101

TRANSCRI PTI ON BY:

VERBATI M DI G TAL REPORTI NG LLC
Engl ewood, CO 80110
(303) 798-0890

Proceedi ngs recorded by audi o-visual recording, transcript
produced by transcription service.
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LAS VEGAS, NEVADA, THURSDAY, DECEMBER 9, 2010, 9:57 A M

THE COURT: Good nor ni ng.
MR. SHAFER  Mbrning, Your Honor. One second, |I'm

sorry.
(Pause in the proceedi ngs)

THE COURT: Ckay. First of all, I want to have you

state your appearances on A-533273. AmI| mssing the -- well,

if you woul d state your appearances on that case.

MR. BROAWN: W I Iliam Brown, |ocal counsel for
plaintiffs.

MR. SHAFER: Brad Shafer appearing on behalf of the
plaintiffs, Your Honor, and we do have two cases here.

THE COURT: Yes. |'mlooking for the other case
nunber. I'mwth you

M5. RAKOWBKY: Vivienne Rakowsky fromthe Attorney
General's Ofice representing the Departnent of Taxation.

MR. DCERR:. Bl ake Doerr for the Departnent of
Taxati on.

MR. POPE: David Pope also with the Attorney
CGeneral's Ofice, and we'll be representing the defendants.
Al'l representing the defendants.

MR. BROWN: Judge, | have the other case nunber
her e.

THE COURT: Well, the -- | believe -- hold on one

second. | don't think any of the pleadings -- you know, when

Verbatim Digital Reporting, LLC 4 303-798-0890
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you' ve -- when sonething's filed and it has one case, unless
-- sonetinmes the Cerk's Ofice, if all the case nunbers

rel ated or consolidated or otherwi se aren't on the caption,
they won't put it on the cal endar.

M5. RAKOWBKY:  Your Honor, one is A-533273 and the
ot her one is A-554970.

THE COURT: Okay. (To Cerk) So if you could
reference that case nunber, you know, as part of -- include
any mnutes fromthis case -- | nean, the one that's on
cal ender, in the other case. Ckay.

My staff -- | don't know who ny -- did | have you
state your appearances yet? |'m--

MR. SHAFER  Yes.

THE COURT: |1'magetting -- I'mstill back at ny | ast
not i on heari ng.

MR. SHAFER  Stellar argunment, mght | say, as
out - of - state counsel

MR. DOERR: W' re going to stop and squat now.

MR. POPE: Please refrain

THE COURT: It just nmakes ne wonder what famly
court is Ilike.

MR BROMN: Ch, it's like that.

THE COURT: Ckay. Well, anyway, ny staff called
sonebody in an effort to estimate, you know, setting aside a

time period since I'min trial, and so we set aside an hour,
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and I'mright on schedule. | have ny jury cone being back at
11: 00, based upon sonebody's esti nate.

And | apol ogi ze, she didn't call of you, but | just
said pick one and go with -- go with it.

MR. SHAFER  Yes, we --

MR. DOERR: We all coordinated on that. W're al

on page.
THE COURT: Ckay.
MR. DOERR:  We'll be finished in an hour.
THE COURT: Terrific. Okay, well, | have an hour.
So let nme just get ny note pad for a nonent. Okay, |'mready

when you are.

MR. SHAFER: Thank you, Your Honor. As | see it, at
least I'"'mhere to talk about three issues today. One is the
di scovery dispute that has been ongoing. The second is part
of the Motion for Prelimnary Injunction that we tal ked about,
strictly the legal issue of the Separation of Powers of
whet her the portion of the live entertainment tax that
prohibits the Court from-- prohibits any Court fromentering
injunctive relief or otherwse interfering with collection of
tax is a violation of Separation of Powers.

And the third thing, Your Honor, this is now the
fourth time |I've cone to Vegas to talk about this notion, and
we' ve tal ked about this before. Qur Scheduling Order has

| apsed a long, long tine ago, and |I'm concerned that when this

Verbatim Digital Reporting, LLC ¢ 303-798-0890
Corrected Appellants' Appendix Page 917




© 00 N o o -~ w N Pk

N NN N NN P P R R R R R R R
a A W N P O © 00 N o O »d W N -, O

case gets reassigned, as you explained to us the last tinme we
were here it was going to be at the end of the year, I want to
make sure that | don't have a problemw th a new judge.

You' ve told nme on nunerous occasions as |'ve been
here on this notion that | was going to have ny opportunity to
take my depositions, and I want to make sure that there's sone
type of order or Scheduling Order or sonmething in place to --
and we' ve tal ked about this before the argunent, Your Honor,
and ny opposition isn't going to have any problemw th that.

But | just want to nmake sure sone Judge, or the
Di scovery Conm ssioner, or whatever, doesn't say, "Oh, you
know, | don't care what parties agreed to, you should have,
you know, extended the prior order.” And | just want to nmake
sure that | have the opportunity to take discovery. So I'd
i ke sone type of Scheduling Order.

Your Honor, in regard to the discovery dispute, and
l"mgoing to try to be really brief on all of this because we
have argued it -- parts of this, the two critical argunents,
we have argued them both already. So what | want to do is
kind of zero in on the discovery disputes, and | want to point
out to the Court why all of this evidence has cone to the
forefront.

Your Honor, as you will recall, we filed a Mdtion
for Prelimnary Injunction to enjoin the enforcenent of the

live entertainment tax. And we were here -- we argued that on
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two different occasions over a two year period. And there was

also a Motion to Dism ss and a Mdtion for Summary Judgnent.
And then one of the tinmes | was here on this notion

you indicated that you were, basically you wanted to nmake sure

all the facts were in front of the Court and therefore, you

were basically denying, |'mgoing to say w thout prejudice,
because | think you just wanted to say, | want to clear the
docket, | want to get the discovery done and then we'll nove
forward

There have been no order -- formal orders entered,
but that is basically the -- the -- the posture that | see the

case in as of right now

Now, in response to the Mdttion for Summary Judgnent
-- I"'msorry, in response to the Mdtion for Prelimnary
I njunction, the Nevada Tax Conmm ssion attached two charts,
three charts. There were Exhibits, | think, B and C, and the
Court have seen these many a tine.

And so what | did was, | asked for discovery in
regard to the back-up docunentation for what these charts are.
Now, again, at |east setting aside the Separation of Powers
argunment, the Court has denied, at least orally, the Mtion
for Prelimnary Injunction. The only factual evidence that
the State of Nevada put in front of this Court in regard to
that notion were these charts in regard to who's paying the

t ax.
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So | then filed ny discovery, we had disputes in
regard to the Di scovery Comm ssioner. W got sone additional
docunentation fromthe Nevada Tax Department. We've been in
front of Your Honor. | cane out here four tines. W only
were in front of you three tines. One of the hearings was
adj our ned because of a scheduling problemonce | got here.
And we were given additional docunents fromthe State.

Then | offered the last tinme | was here that | would
submt a letter to M. Doerr, M. Doerr would respond, and
then I would submt a letter to the Court saying what is the
final discovery disputes, and we have done that, Your Honor.

And so | -- unless the Court really wants ne to
reargue all the stuff about why this stuff isn't privileged
and all that, it's in the briefing, we've argued that before.
And because they put this evidence before this Court, because
|"mentitled to take discovery in regard to the evidence that
they put in front of this Court, because this Court denied the
Motion for Prelimnary Injunction, at least in part, because
that was the only factual evidence that they submtted, those
docunents, I'mentitled to take discovery in regard to how
t hose charts were prepared.

And you' Il -- Your Honor, you will also recall that
in these various hearings M. Doerr gave you one chart, |
think the first time we were here, that the nunbers were

different fromthese charts that were attached to the Mtion
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for Prelimnary Injunction. Then we got the big chart where,
you know, M. Doerr changed sone nunbers, fixed sone things,
and those nunbers are different fromthe second chart. So
|"ve got now three charts. One of -- you know, a series that
was submtted in response to the Motion for Prelimnary

I njunction, the two suppl enents, they don't match, and what |
have is a chart being prepared by M. Doerr.

So the question is, if I have discovery questions,
which | do, in regard to these docunents, how they were
prepared, what -- what they consist of, who am | supposed to
depose other than M. Doerr if |I can't get the back-up
docunentation? And you know, |'ve been an attorney |ots of
years. | don't think |I've ever deposed a | awer. Mst judges
woul dn't let nme depose a lawer. | don't want to depose a

lawer. So that's where we stand.

And -- and again, Your Honor, |'ve submtted a
letter that explains what the discovery -- the remaining
di scovery disputes are. | would point out there's one

typographical error in that letter. Wwen | was referring to
page -- | probably ought to get it out. Your Honor, in
par agr aph nunber five, on page 2 of ny letter, when | referred
to Page DV0O0002, it's actually supposed to be Page 21 as
opposed to Page 2. So, |I'msorry.

THE COURT: So plaintiffs have requested to be

provi ded the, quote, notes, end quote, redacted on Page
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DV00021. The State again asserted NRS 368(a). 180 and cl ai ns
the redactions nane the entity in the information that woul d
allow the identification of the entity and refuses to provide
t he redacted information?

MR. SHAFER  Yes, Your Honor. And | just tried to

par aphrase what M. Bl ake was stating. W -- we've attached,
and | believe you got it twice because | -- M. -- I'msorry,
M. Doerr submtted, | think on his own. But we've also

attached, they have a chart that goes through the request and
what the State's answer is and why they're not going to
produce certain things. So in addition to all the tons of
briefing that the Court has gotten before it.

Your Honor, and again, we've been here on a nunber
of times, and so | don't want to belabor it. Unless you have
any further questions on that, |I'mjust going to nove onto the
Separation of Powers because | know you're under tine
constraints.

Agai n, we've argued the Separation of Powers issue.
|"ve pointed out the provisions of the Nevada Constitution

that grants to the Court the power to grant injunctive relief.

We have submtted to the Court -- the main case we relied upon
was the Ohio Suprenme Court or -- versus Cty of Norwood
(phonetic).

The State said well, you know, that's an Chio case.

Then in one of our replies to their two suppl enents we gave
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the Court about another, | don't know, six or seven cases
around the country where other Courts have said exactly that,
that the judiciary -- I'"'msorry, that the Legislature cannot
divest the judiciary of its powers of injunctive relief.

We've cited to the Court the cases in Nevada talking
about the Separation of Powers. The |ast supplenent, | guess,
which is what | will deal with, is that they say that this
matter is res judicata because this was decided by the Federal
Court.

We filed our original constitutional claim against
the live entertainment tax in Federal Court, and the State
defendant -- and | use the State generically, but the
Departnent of Taxation, defended on the basis that the Tax
I njunction Act, a federal statute, does not permt
jurisdiction because of issues of comty between the states
and the federal governnment. Does not permt the Federal
Courts to have jurisdiction to enjoin state tax statutes if
there's a plain and efficient speedy renedy in Court. The
Federal District Court granted that notion. The Ninth Grcuit
af firmed.

The issue before Your Honor is -- has nothing to do
with -- oh, and the -- the District Court -- the Federal
District Court didn't consider any of the nerits of any of the
claims that we had raised. And we did not raise, in fact, in

that case, in the federal case, the Separation of Powers
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argunent that is before you today.
Here we are raising the Separation of Powers

argunment. And, Your Honor, we have cited in our reply to the

second supplenent that the -- that the defendants have
submtted the clear Nevada law on this issue. It has to be
t he exact same issue. It has to have been fully litigated and

deci ded by the Court, and that wasn't done. That issue wasn't
even in front of the Federal District Court. This is a
separate and distinct argunent here being raised for the first
time before Your Honor. Res judicata does not bar it. Unless
you have any ot her questions, because | know you' re pressed
for tine.

THE COURT: No, | nean, | have, you know, 50 m nutes
left.

MR. SHAFER  Ckay, well --

THE COURT: You flew here. Take it.

MR. SHAFER | don't know if you've had an
opportunity to read our replies to their supplenents because

THE COURT: Well, here's what | --

MR. SHAFER  Yes, Your Honor.

THE COURT: | did read the substantive briefs. Wen
it comes to -- and we'll go back to this, | guess, before
we're done -- the letter with the 20 paragraphs of specifics,

which | asked for, by the way, so I'mnot criticizing it. |I'm
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just -- I'mjust saying as far as the Court being able to do a
line by line ruling today, | nean, what is it that the parties
anticipated the Court was going to do about these very
specific discovery today? You were |ooking for sone rulings,
correct?

MR. SHAFER | would |ike sone.

THE COURT: Ckay.

MR. SHAFER | think we would all |ike sone.

THE COURT: | know. Well, I -- it's --

MR. SHAFER We've al so tal ked about the fact that
next Decenber we're comng up on the five years, so we've
really got to finish this case out, so.

THE COURT: Yes. Wiere's ny State letter? Hold on.
Here's ny next question.

MR. SHAFER  Yes, Your Honor.

THE COURT: |'ve denied w thout prejudice, in ny
view, and perhaps | wasn't -- | was rem ss in not ordering
soneone to prepare an Order, but |'ve denied the Mdtion for
Prelimnary Injunction w thout prejudice, and obviously had
you doi ng discovery. Ganted, not to the extent that
plaintiff would |like, plaintiffs, but at the end of the day
you' ve been doing discovery. Let's nove on

So there's no Witten order regarding that. Perhaps
that should be done. By, | think, operation of ny comments,

one of the three tines that you were here and we did spend an
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hour, at least, on this case, at |east, there were the other
prelimnary notions that were brought that | think was pretty
clear that I was denying everything with prejudice and letting
di scovery go forward.

MR. DOERR: And that -- and that's what we
understood as well, Your Honor.

MR. SHAFER  Yes, Your Honor.

THE COURT: Ckay, so do -- we do not have forma
orders evidencing --

MR. DOERR: That's correct.

THE COURT: ~-- those rulings? Could soneone
undert ake --

MR. DOERR: Did we bring those? | brought them | ast
time, and | just --

THE COURT: Did | not sign then?

MR. DOERR: | inadvertently -- we were -- we got off
on the discovery issue and then | inadvertently forgot to ask
you to sign them

THE COURT: Ckay.

MR. DCERR. | know that we were preparing them Dd
we end up with those today? W didn't prepare one on the
Motion for Prelimnary Injunction since that was their notion.
We created very sinple orders.

THE COURT: But if it gets denied, you -- you

prepare it usually. So I'll need you to do that.
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MR. DCERR: Ckay.

THE COURT: Ckay, do you m nd doing that?

MR. DCERR. W have the notion -- an order denying
Motion to Dismissal wthout prejudice and an order denying the
Motion for Summary Judgnent w t hout prejudice ready for you
today. | can ask counsel to |look at themand --

THE COURT: Yes. Yes, |I'd like to have those in the
record. | knowit was a long tinme ago, but -- and do -- does
it have the date of ny actual ruling in there? That was when
you were here for the -- we went off on the discovery issues.
What date?

MR. SHAFER  Your Honor, we -- you addressed al
three of those the very first tine we were here on the notion,
and what you said is, there was another case you had that went
up to the Nevada Suprene Court that you |earned that you
shouldn't rule precipitously on these matters. So you were
going to deny everything that was pending, and you wanted al
the facts in front of you is paraphrasi ng what you said.

THE COURT: Yes.

MR. DOERR: And we agreed.

THE COURT: Ckay. So, but | don't recall what date
that was. |Is that --

MR. BROMWN:. This does have the date of July 31lst,
2008.

THE COURT: Ckay.
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M5. RAKOWSKY: But that was when the hearing was,

bel i eve, on the (indiscernible) notion.

THE COURT: Ckay, then if | could -- if you're in
agreenent with the -- | nean --

MR. SHAFER | have no probl em

THE COURT: -- they're not detailed, it says denied,

right, wthout prejudice?

MR. DCERR: Deni ed wi thout prejudice.

MR. SHAFER  Denied w thout prejudice.

THE COURT: Okay, that's great. Then I'mgoing to
sign those, and when you -- would you file these for nme?

(Pause in the proceedi ngs)

M5. RAKONABKY: 8/24. August 24, 2010, was the
heari ng where you denied the --

MR. DOERR: Wait a mnute. No, | think that was the

status check. Yeah.

THE COURT: Well, | don't think it matters. At the
end of the day the -- it does detail when -- when it canme on
for hearing. | think we all understand that -- that the

ruling denying this was certainly before | signed it, but I
don't think it -- | nmean, there was an understandi ng between
the parties of what the Court intended because you' ve operated
under that standing for -- understanding for quite sone tine.
So here they are signed.

M5. RAKOWBKY: Thank you, Your Honor
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THE COURT: |If you could prepare one for the
prelimnary injunction that doesn't address the Separation of
Powers issue, which |I'm obviously going to address with you
t oday.

So -- | nean, you know, it's one thing to have a
denial of the Motion for Prelimnary Injunction. |It's another
thing to have a substantive ruling one way or the other. You
know, cannot consider such thing by -- as a matter of |aw,
versus, sorry, disagree with you, State of Nevada w ||
consider it as a matter of law. It doesn't mean |I'mgranting
the prelimnary injunction. Sinply saying it's allowed by | aw
so that you can have sone ruling on that.

M5. RAKOWBKY: Thank you, Your Honor

THE COURT: Ckay, SO --

M5. RAKONBKY: |I'mfirst going to respond to the
di scovery. And | think we can clear this up very --

THE COURT: Let's -- | would go to the Separation of
Powers because | have a feeling I'mgoing to have to go
through this in detail until --

M5. RAKOABKY: Can | just put one thing on the --

THE COURT: Sure.

M5. RAKOABKY: -- record? |'mso sorry. But
basically, Rule 26, if you just go back to the basic rules,
nunber one, parties may obtain discovery regarding any matter,

quot e/ unquot e, not privileged, okay? It says it in black and
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whi t e.

And at NRS 368(a). 180, which involves the
confidentiality of files and records, except as otherw se
provided in this section, and they give two other sections,
the records and files of the Board and the Departnent
concerning the admnistration of this chapter are confidenti al
and privileged. They're privileged.

Secondl y, Counsel keeps tal king about a protective
order. Section 1 of 368(a).180 goes onto say the Board -- the
Departnent and any enpl oyer of the Board or the Departnent may
not be required to produce the records, files or information
for the inspection, which is -- which is a protective order --
for the inspection of any person for use in any action or
proceeding. This is an action or proceeding. There's no
protective order.

This -- this discovery dispute has been going on
that 1've been working on it for alnobst a year and a half.

W' ve produced everything we can produce legally. He asked us
a series of questions. W went back to ny client. | asked

hi m about certain docunents that -- that were -- that the
attorney for the plaintiff felt were inconplete. That's what
the Departnent had. That's what they gave ne. That's what we
pr oduced.

Your Honor, as far as the Excel docunent that was

produced by M. Doerr, that was produced pursuant to the
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D scovery Conmi ssioner's order. She sat there and she said,
you're not going to get in privileged informati on. However,
the Departnment, M. Doerr, is to produce the anmount paid by
each group, which is what he did. He went and collected al
the information fromthe Departnent. He produced it the way
the Di scovery Comm ssioner ordered himto do. W produced it
to the plaintiff.

You asked us for a copy of it that you could see in
canera of where he got the nunbers from W produced that to
you. These -- that's really all we can do. There -- the
plaintiff has not denonstrated a -- a reason why we should --
why he needs individual taxpayer information. He doesn't. He
has the groups. He knows what they do.

As far as the margin for error. W produced a chart
to himwhich showed that the margin for error between the
receipts, the first one, which was a projection, sone of them
were based on receipts taken in, sone of them were based on
recei pts after everything was organi zed. The | atest one has
t he best nunbers we have.

The margin for error is |less than one percent. So
if -- if the State of Nevada says to the plaintiff, take your
one percent, add one nore percent to the Gentlenen's C ub,
then all the nunbers are fine and we're fine. Then there's no
reason to continue this, and we can nove on because that

margin for error is |ess than one percent when everything's
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extrapol ated out. He's tal king about a difference in nunbers
whi ch is pennies conpared to the anmount of tax. So we'll give
hi mthat one percent. Let himadd it on.

Movi ng to Separation of Powers.

THE COURT: Ckay.

M5. RAKOABKY: |'ve had ny say on discovery. Ckay?
Al right. Your Honor, 368(a).280, which is the -- Nevada's
anti-injunction statute wwth respect to live entertai nnent tax
does not take the power fromthe judiciary. |If you read the
chapter, and you're supposed to read chapter of laws as a
whol e, not as a one statute acting independent, you'll see
that right above that in Chapter 368 you have the statutes
whi ch invol ve refund.

Now, the refund, when you | ook at the statutory
schene, if the -- if the plaintiffs have overpaid, they're
entitled to a refund. They can -- they can ask for that
refund. So when you read it, first the refund statutes, then
the anti-injunction statute.

Now, the anti-injunction statute was basically, and
case law in other states and federal case |law says that's a
preenptive strike. And the reason an anti-junction statute is
contained in a taxing statute is because if everybody who is
effected by a tax were to -- were to get an injunction, the
governnments couldn't exist. They -- they rely on this noney.

Thi s noney i s budget ed.
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It's -- it's noney that the state needs to survive.
Every time there's a tax, you can't have a group of taxpayers
asking for an injunction to stop the collection of a tax. And
the case | aw going way back to the |late 1800s, which | believe
| included in ny brief, says that even if a tax is illegal,
it's pay now, litigate later. You can get the noney back.

Not only can you get the noney back, but according
to Nevada's refund statute, you get the noney back plus
interest. The interest right nowis at six percent. You get
| ess than one percent in the bank. So it's a better -- it's a
better investnment, shall we say, to pay the tax and try to get
the refund because they'|ll get a refund plus interest.

Now, what -- when -- when these parties appeared
before you in 2008 to argue it, they argued -- they argued
about the Separation of Powers issue. And at that tine |
reviewed a transcript, and at that tine you said that you were
going to make a substantive ruling on the Mtion for
Prelimnary | njunction.

In fact, you went as far to say that you didn't
intend to rely on Chapter 368.280 because -- and you were
going to nmake a substantive deci sion about the injunction,
whet her an injunction -- whether these parties were entitled
to the injunction. And when we appeared here later you said
that the -- they are not entitled to an injunction.

Therefore, they do have a plain and speedy renedy at |aw.
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At that point since we don't get to the Separation
of Powers issue. But if we were to start tal king about the
Constitution, the Constitution -- and, in fact, in the case
| aw t hat was provided by -- by counsel, one of the cases is a
not or vehicle case, if | can find where | put it. But
basically, it -- these cases that he provided, not one of them
had to do with, first of all, the collection of tax.

One of themhad to do wth zoning. One of them had
to do with traffic. They were all different -- for different
pur poses and none of themtax. |In fact, Counsel has never
provi ded any of his case | aw any place where an injunction was
pl aced on the collection of a tax. It mght have been a
licensing fee where -- where they tried to raise it, but there
was never one agai nst a tax.

In addition, the Constitution, when it tal ks about
Separation of Powers, it says that one part of -- one
government of the three tri parte governnent should not take
the function of another governnent, of another one of the how
-- you know - -

MR. DOERR:  Branches.

M5. RAKOABKY: Thank you. Another one of the
branches. Ckay, and so the | egislature, when the legislature
passed an injunction -- an anti-injunction act, they're not
taking the power fromthe judge. They're not issuing

injunctions. They're not using your functions. Wat they're
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doing is -- is creating sonething for you to | ook at as the
j udge and determ ne whether it's applicable, if you get to
that. But the way our statutes are Witten, you don't get to
that, because there is a plain and speedy renedy at |aw, which
is the refund.

Now, this was our argued by counsel at the Federal
Court level. In fact, in his brief, on Page 10 of his brief
he says, there is no plain and speedy renedy available in
State Court. That's the title. And then he goes onto say,
the reason there's no plain and speedy efficient remedy in the
course in Nevada is because the state | egislature has

specifically and statutorily precluded such a judicial renedy.

And it cites the thing where -- it cites the
anti-injunction act. So he went into -- he went into Federal
Court and said that, | can't get relief in State Court,

because State Court can't give ne an injunction

Wien -- when this Federal District Court prepared
the order, they said another argunent by -- attenpted by the
plaintiff is that there is no renmedy in the State Court. This
argunent i s based on NRS 368(a).280, and it says first it
shoul d be noted that the foregoing statute does not preclude a
t axpayer from pursuing the established procedure for assessing
a tax or seeking a refund.

So -- so the -- the Court addressed the exact sane

issue. They didn't use the word Separation of Powers, but
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they used, is State Court precluded fromgranting an
i njunction because there was a | aw prohibiting that from
happening. And they're saying no, the |anguage of the statute
does not, as the plaintiff suggests, preclude judicial
recourse in State Court. It nerely prevents a preenptive
strike, which is what | discussed earlier.

It stops people fromgoing into Court, denmandi ng an
injunction so they don't have to pay a tax. The -- the Ninth
Circuit affirmed, Ninth Crcuit state -- went through the
entire record and said Deja Vu has failed to establish that
there is any defect in Nevada Court and adm nistrative system
whi ch deprives it of a plain, speedy and efficient renedy to
chal l enge Nevada's live entertai nment tax. Therefore, the
District Court -- and it said the District Court did not have
jurisdiction, which ties back.

But thisis all -- we -- as | said, we don't -- we
don't get to the Separation of Powers when it cones to
i njunction because there is that plain and speedy renedy |aw.
And if you have any questions, |I'd be glad to answer them

MR. POPE: Your Honor, may | just add one thing?
I"mciting froma case -- I'"'mgoing to read froma case that
we have not provided to opposing counsel at this point, but I
have copies, and | can give hima copy. And it's a California

case, Modern Barber Colleges v. California Enpl oynment

Stabilization Conmission. And the cite is 31 Cal.2d 720.
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And it's just sonme reasoning for what Ms. Rakowsky
has explained. And it states that the | egislature has --
excuse nme, it has been consistently held that the |egislature
has power to determ ne what are grounds for equitable relief
and when and under what circunstances injunctions my be
gr ant ed.

It says, Statutory changes are al nost perpetual.
The jurisdiction of Courts of Equity is not thereby enl arged.
Neither is it dimnished when the statutory changes -- in
statutory changes some rights cease to exist in certain cases,
whi ch Courts of Equity once entertain can no | onger arise.

In other words, the grant of power to Court of
Equity -- Courts of Equity -- was not intended as a limtation
upon the power to |egislate upon the rights of persons. And
then it finally says |egislative enactnent of reasonable
procedural conditions precedent to invoking a particular
remedy, or the substitution of one remedy, such as an action
at law, for another, such as, in this case it's a proceedi ng
i n mandanus, but which is also an equitable renedy, so that
woul d be simlar to an injunction, cannot be considered an
interference with the jurisdiction over such renedi es vested
in Courts by the Constitution.

So whereas, even though California has a
constitutional -- a section in its Constitution that -- that

states what our statute says, that no injunction wll lie,
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this case does not say that the constitutional provisionis
necessary. And the reasons that the Court cited are the
reasons that | just stated would not require a constitutional
provi si on.

And clearly state that these statutory changes can
be made by the legislature. And it's not -- it does not
affect the jurisdiction of the Courts. Thank you.

MR. SHAFER: \What happens if you or your successor
actually rules that the live entertainment tax is
unconstitutional under the First Amendnment? The State is
telling you, you can't enjoin the Departnent of Taxation from
trying to collect the tax in the future agai nst anybody el se
other than the litigants of the case because you don't have
the authority to enter an injunction.

And let's talk about the plain efficient speedy
remedy that we have or don't have in regard to the state
proceedi ngs. Let's set aside the fact that, as we tal ked
about before, the one case was filed four years ago, and we
had to go through the Departnent of Taxation and run that
gaunt | et .

But the -- | want the Court to renenber, and it's
been a long tine, but this is all in the files that you have
in front of you. |In the Departnent of Taxation, for the first
time, the Departnment of -- I'msorry, the defendants raised,

when we had our administrative hearing, for the first time the

Verbatim Digital Reporting, LLC ¢ 303-798-0890

Corrected Appellants' Appendix Page 938




© 00 N oo o B~ wWw N P

N NN N NN P R R R R R R R R R
gag A W N P O © 0o N oo 0o~ W N O

26
NAC t hat says, that you can't get the tax back unless you can
get it back to the custonmer who paid it.

And we submtted, Your Honor, affidavits saying --
and we also -- we also submitted the case | aw that peopl e have
the ability to engage in First Anendnment protected expression
anonynously. Qur custoners don't have to give us addresses
and tel ephone nunbers and full |egal nanmes when they cone in,
and ny clients don't collect that.

So according to themin the argunent that they raise
that in the Nevada Departnment of Taxation where we had the
adm ni strative proceeding, and I have put in front of Your
Honor, we can never, ever get the tax back because we're not
collecting that data. Now, at the end of the day |I don't know
whet her you or your successor is going to buy that argunent of
theirs, but they have neverthel ess invoked it.

So now | can't get the tax back because of an
argunent they raised. W never submitted that. You don't see
that in any pleading in the Federal Court. W never raised
that. They raised it for the first time in the admnistrative
proceedi ng, saying we can never get the tax back.

If that's the case, and there's no dispute that ny
clients are engaged in first anmendnent presunptively protected
expression, ny clients are continuing to pay this tax, and you
can take a | ook at whatever chart you're |ooking at, ny

clients are paying mllions upon mllions of dollars a year,
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and we have no renedy to stop this fromoccurring, Your Honor.

Now, we've also cited to Your Honor the other Nevada
precedent, | it was the Penrose (phonetic) case, there's
Penrose | and Il. I'mtrying to recall back fromall the
briefing, about the fact that the -- the Nevada Suprene Court
has noted that you can get an injunction against a tax statute
setting aside this particular statute. Just the case |aw from
Nevada Suprene Court, if it involves -- if it will result in a
multiplicity of suits, or result in irreparable harm

Well, here's the irreparable harm Your Honor. They
have the NAC that they're waving in front of the Nevada Tax
Conmi ssion. And remenber, Your Honor, one of the two cases
you have in front of you is just an appeal fromthat. Now,
it'"s not all of the clients, because Deja Vu and Little
Darlings, they didn't start paying until 2005.

So the first case they're in, the second -- the --
the other case that they're not. | nmay have those two -- |
may have those two mxed up, but | don't think so. | think
the -- | think the constitutional case was the first case, and
the -- the -- yeah, it nust have been, the appeal was the
second case. So there's no renedy they can ever get. Not
because | say so, Your Honor, but because of what they say so.

Now, getting to NRS 368(a).180. Again -- and this
is the statute dealing with the protections of the records

here. You know, first of all, Your Honor, I'Ill just point out
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there's sone docunents like in Exhibits 34 through 37 that --

and |'mdeleting out all the zeros. |'mjust giving you the
actual bate stanp nunmber, where what we're -- what we are
asserting and woul d appear that -- appear to be the docunents

to us, is that people that may or may not fit within the
statute, once they invoke -- once the |egislature invokes the
2005 anmendnents, you may recall -- and this is the reason that
Little Darlings and Deja Vu, the -- the clubs that are not in
both cases, that the legislature determ ned in 2005 that sone
of the clubs, sone of the strip clubs were not paying the tax
and therefore they changed the -- the nunber of the patrons
who, you know, could come into the facility. The phrase
escapes nme right now But the seating capacity, they changed
the seating capacity in order to make sure that the strip
clubs were comng into the statute. That is what the change
in 2005 did.

You al so may renenber that we gave you the
| egi slative history where that is specifically discussed. And
Your Honor, if you take a look at 675, which is also attached
to the letter, because M. Doerr gives ne a unredacted version

of this, and you go down to the second to the |ast paragraph

it says the DAG -- |I'mnot sure what that neans. |'msure
it's probably the direct of gam ng or sonething, |'m guessing.
MR DOERR: |'m sorry.
MR POPE: |I'msorry, we mssed --
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MR SHAFER  DAG

M5. RAKOWBKY: Deputy attorney general

MR. SHAFER:  Ckay.

THE COURT: Deputy attorney general.

MR. POPE: Deputy attorney general, yeah

MR. SHAFER: Ckay. The DAG has concerns about your
recommended | anguage anbi ent entertai nnent nunber three. In
summary, he feels the | anguage may |l ead to the exenption of,
guote, entertainers, unquote, at the gentlenen's clubs.
Therefore, we did not incorporate it in our draft. W
certainly wel come cooments at the hearing.

From day one when | was here, you got what ny
argunent, that -- and the word you used to ne and you used to
themis, M. Shafer contends this is an artifice. This is
drafted as a general tax |aw, renenber that -- renmenbering
that there was already a casino entertainnent tax in place.
And that what they did was they exenpted out 25 statutory
exenptions, basically everybody el se except the cl ubs.

Now, | didn't put evidence in front of Your Honor in
regard to the notion for summary -- I'msorry, the Mdtion for
Prelimnary Injunction with the exception of giving Your Honor
the statute, the NAC, the -- and the legislative history.

The Departnent of Taxation was the one that
submtted the charts to Your Honor. And if you take a | ook at
NRS 368(a). 180, subparen (a), this tal ks about what is not
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subject to the confidentiality provisions. And it says,
Testinmony by a nenber or enployee of the Board or Depart nent
and production of records, files, and information on behal f of
the Board or the Departnent or a taxpayer in any action or
proceedi ng, pursuant to the provisions of this chapter, if
that testinony of the records, files or information or the
facts shown thereby are directly involved in the action or
pr oceedi ng.

They put this evidence at issue in this case. And
Your Honor, | don't want to rem nd you, but on two different
occasi ons when we were here, you told M. Doerr, M. Doerr,
M. Shafer doesn't have to, you know, rely on what you say.
They're the ones that put these charts in as evidence. You
denied nmy notion. I'mentitled to discovery of the evidence
that they put in front of this Court, and that they're
probably going to put in front of this Court either on a |l ater
Motion for Sunmary Judgnent or at trial.

Now, | know some of the evidence that they' ve
al ready -- you know, that they're already going to rely on
because we have the Motion for Prelimnary Injunction. All
|"mtrying to do is figure out what this is all about. I'm
trying to get to the bottomof this. And Your Honor, that's
why | believe this stuff is not subject to the privilege.

Again, we will -- we will agree to whatever

protective order you want, attorneys eyes only, nothing goes
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into a public deposition, depositions under seal. There
aren't going to be people on the outside that are going to be
deposed on this. Probably not, although now | have -- do have
sonme nanes of sone people fromlike the Reno Entertai nment
Comm ssion, or something that | just got. So -- but setting
aside that | probably won't have to depose any of those
peopl e, the people who are going to be deposed are going to be
representatives of the state.

We can hold the whole trial in chanbers, you know,
under seal. | don't care. |'mnot going out and giving any
information to anyone. But | have to be able to have the data
to be able to find out what it is they're relying on, what has
been submitted to this Court by way of the various charts so

that | can determ ne whether it's relevant, whether there's

probl ens.

Your Honor, you'll also renmenber that in the chart,
the big chart and the little chart before that, | gave you ny
copy that had underlines. | didn't even say | wanted
breakdowns or anything. | wanted things in certain categories

where | coul d nmake certain determ nations of things | thought
were relevant. And it wasn't like |I was asking for 85 percent
of what was there.

| gave you the red-line version. There were
probably six categories in each one of the two. You renenber

there was a category for five percent live entertainnent tax,
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and anot her category, or another segregation of the ten
percent, and | said | want the back-up docunentation for that.
And that is, | believe, what they gave you under seal in
chanbers however.

And that's what |I'm 1l ooking for, Your Honor. And,
you know, the unredacted versions of sone of these pages. You
know, | -- we went through -- renmenber when we were talking
about the plans of the stealth fighter and I was show ng you
this, which is -- you know, |I've got a couple hundred pages of
this, you know |I'mnot asking for that. That's not in ny --
that's not even in ny letter. So, Your Honor --

THE COURT: The record should reflect he showed ne a
bl ack box, a page -- an eight by el even page of papers
si deways that had a big black box on it and maybe one little
tiny little sentence along the bottom

MR SHAFER: And the record will reflect that
M. Shafer is fanning his exhibit book where there's page
after page after page of that. Thank you, Your Honor.

MR. DOERR. As opposed to the alleged disclosure of
the plans for the stealth bonber, Your Honor.

MR. SHAFER: Wi ch China already has, but that's
anot her story.

THE COURT: Through WKkil eaks.

M5. RAKOABKY: May | pl ease respond?

THE COURT: Yes.
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M5. RAKOWBKY: Thank you. First of all, the statute

allows the records of people directly involved. The people
directly involved, which is different than the federal

statute, this is directly involved, are the people on the
title -- onthe title of the pleadings. They're directly
involved. And if their clients want that information and they
don't have the records, we'll give themthat information

The people who are not directly involved are the
other strip clubs, are the other people who pay LET, and are
ot her taxpayers in this state who rely on the confidentiality
and the privilege that's only given to the taxpayers
t hensel ves for the Department and those affiliated with the
Departnment to keep that information confidential.

If the State were to start giving out taxpayer
confidential information, it would have a huge inpact on the
ability to collect tax. | nean, we can't give that out.
We've given himthe totals. W've given Your Honor the
classifications so you can see what -- howthe -- it was
determ ned that certain people are LET payers are gentlenen's
club and there are other categories. W've given you the |ist
of the -- of the businesses involved in those categories. W
can't give this information to himbecause we can't give it
out .

Secondly, with regards to the issue of himnot

getting refunds, | believe M. Shafer's kind of msquoting the
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statute as far as the ability for the Departnment to give
refunds. The inposition of the tax is contained in NRS
368(a).200. And Sections 3 and 4, it says that a business
entity that collects an anount taxable pursuant to Subsection
lis liable for the tax inposed. But it's entitled to collect
t he rei nbursenent for any person

So in other words, they have to pay that tax on the
adm ssion. They can collect it separately fromtheir patrons,
or they can include it in the ticket price and then nake out
the check. It says any ticket for live entertai nment nust
stay with the tax inposed by this sections, including the
price of the ticket. If the ticket does not include such a
statenent, the taxpayer shall pay the tax based on the face
amount of the ticket.

He says his -- his people have not been collecting
the tax, they' ve been paying it. So if he can verify the fact
that that LET tax has cone out of the pockets of his clients,
he's entitled to -- he -- he will be entitled to refund if he
wins this case, with interest.

THE COURT: Have you done di scovery on that?

MR. SHAFER: She wasn't there at the proceeding.

M5. RAKOANBKY: |'mreading the statute. Your Honor
| was reading the statute.

MR. SHAFER: | -- you know, all -- all | can say is

the first | ever heard of the NAC was when -- | don't renenber
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whi ch one of you guys brought it up. One of them brought it

up at the adm nistrative proceeding. W had a -- for sone
reason, and | don't renmenber why it was, we had an adj our nnment
of the adm nistrative proceeding for a few weeks, mybe a
month or sonething, and in that tinme, you know, | talked to ny
clients and we submtted affidavits in regard to what went on

And | believe in one of the pleadings we point out
that in the ruling of, if I"musing the word "conm ssi oners”
is correct, one of the conm ssioners said, and | would al so
note that -- and |I'm paraphrasing -- because they didn't
conply with the NAC they wouldn't be entitled to the refund
anyway. And that's sonmething that you or your successor is
going to have to make a determ nation on

Now, you know, |'m not saying that right or wong.
| "' m sayi ng what they argued as a way to preclude us from
trying to get back our tax refund in the adm nistrative
proceeding that is directly in front of Your Honor by way of
appeal .

THE COURT: So was that argued?

MR. POPE: Your Honor, | was part of the
adm ni strative proceedi ng al ong with anot her deputy, Dennis
Bel Court, an so M. Doerr and Ms. Rakowsky were not there.
And, you know, | think one of the things that plaintiffs are
going to have to showis how they did handle that -- that

issue. Did they include the tax and did they have a sign on
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the wall or did they not?

And -- and, you know, we haven't gotten to that
poi nt yet.

THE COURT: And because if they did not, then the
State's position would be what?

MR POPE: Well, I'"'mnot sure, and | don't know that
we're here to say that today. But it depends upon what they
did and what evidence they have to show what they did.

THE COURT: Well, let nme ask you this. [|If you took

a position before in an adm nistrative proceeding, is it your

-- is it your --
MR POPE: |I'mnot sure if we took it in
adm ni strative proceeding or, | nean, took a position, or if

what M. Shafer just said, a comm ssioner recited a
regulation. | don't recall, Your Honor. |I'mmnot -- |I'm not
sure.

MR. DOERR: And Your Honor, may -- nmay | speak?
Renenber that the issue that he's speaking about, the issue of
the refund, that's been adjudicated at the hearing officer and
at the tax commssion. He included it in his Conplaint before
Your Honor. W actually believe that should really be -- that
i ssue should be here on a Petition for Judicial Review, not a
bring nore facts to you about this, not a rehearing of that.

That should be a review of the process. And we have

tal ked about, as this proceeds, considering filing a notion to

Verbatim Digital Reporting, LLC ¢ 303-798-0890

Corrected Appellants' Appendix Page 949




© 00 N oo o B~ wWw N P

N NN N NN P R R R R R R R R R
gag A W N P O © 0o N oo 0o~ W N O

37

have that issue severed. W think this is about the

Constitution -- constitutional question. And | would like to
poi nt out --

THE COURT: Well -- | have --

MR DOERR: -- that when M. Shafer --

THE COURT: -- | have a note here that says before

you ever said these words, ny note is, did | forget a Petition
for Judicial Review, question mark. Because |I'mnot clear --

MR. DOERR: Wl --

THE COURT: Anyway.

MR DOERR. -- | think they're --

THE COURT: But let nme just --

MR. DOERR.  Ckay.

THE COURT: -- let ne ask you a question. | mean,
part of your argunent today is we never get to the Separation
of Powers, judge, and we don't have to go there, speedy
adequate renmedy at law, the five years runs in -- and they'l|
have an answer and their noney in a nonth -- in a year.

Excuse nme, not a nonth, a year.

kay, that's the argunent. But it -- but, you know,
what Counsel is saying is that if you, the State, took the
position that they wouldn't be entitled to these funds based
upon sone requirenments of the Code, then it's really
affording --

MR. DOERR: The refund can go back to the person who
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paid it. That may be -- and for sal es and use tax purposes,
that's the custoner, that's not the retailer.

THE COURT: Is there anything that doesn't allow a
conpany to pay it and just -- | nean, your -- is it going to
be the State's position oh, it's included in the -- it's
included in the price --

MR. DOERR: Wl --

THE COURT: -- of the ticket --

MR DOCERR: Well, Your Honor --

THE COURT: -- and they didn't keep that
information. You haven't taken a position on that one way or
anot her you're saying to ne?

MR. DOERR. |I'mnot saying that. |'m saying that,
in fact, | believe in our first argunent, | argued that I
don't think it could ever be construed to have been not paid
by their custoner. |It's the custoner who bears the burden of
the tax, the retailer under sales and use tax, the club in
this case, is the collection agent. They're not the payer,
they're the remtter. They remit the tax. They don't pay the
tax, they get it fromtheir client --

THE COURT: So hypothetically soneone has a -- has

an i ssue before the tax conm ssioner or conm ssion, and i s

there a history of -- of comm ssioner decisions where there
have been refunds when -- when there wasn't specific patron
information or was it -- were they denied? | nean, that's
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pretty sinple. I'mthinking this isn't -- mght be the first
constitutional challenge, but it can't be the first chall enge
of a taxpayer for a refund.

MR DOERR: | believe -- I"'mnot sure it's ever
gotten there. |If the taxpayer shows the Departnent that they
have gi ven the noney back, and it's defined in the statute
what they're supposed to do and how they're supposed to make
that proof, we don't go to the comm ssion. They've shown that
they gave it back to the person who paid it. They need to
have an affidavit fromthe person saying, | paid it and they
gave ne ny tax noney back.

So they have to pay the noney out of their pocket
back to their custoner, then cone to us for the refund. |I'm
not sure it's ever gone to the conm ssion where they' ve shown
t hat .

MR SHAFER: And -- and --

MR. DOERR: The Departnent decides that. Now, it
probably hasn't been done with respect to a |ive entertainnment
t ax.

MR SHAFER: | don't think so.

MR DCERR: Because this is a newone. This is --
this is younger, but | can tell you with respect to sales and
use tax, the | aw speaks to who can get the refund.

Now, agai n, Your Honor, | would suggest that the

whol e issue, that this really should not be here about facts.
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This should -- that issue about the refund should be here on a
Petition for Judicial Review. And we've considered filing a
notion to sever that part off and letting the Constitution --

constitutional argunent go forward here.

THE COURT: | understand, but to sonme degree they
are intertwi ned because fromthe -- from you know --

MR DOERR: | under st and.

THE COURT: -- here -- | mean, you know, in its

i ncredi bly basic |laynman terns, you know, your position is
there's a speedy adequate renedy at |aw, noney with interest,
just like every other, you know, noney with interest, judge.

MR. SHAFER: Just |ike every other state.

THE COURT: And if they choose not to keep track of
who's paying it because, you know, it's -- it's -- it chills
the strip club patronage, then that's their decision. That's
basically what you're arguing to ne.

M5. RAKOWBKY: On the other hand, if this is
decl ared unconstitutional it's a whole different issue. That

means that the statute doesn't exist. That neans that the reg

doesn't exist. So -- so we're not totally precluding this
because if this is declared unconstitutional it's gone. |It's
gone for everybody. |It's not just gone for 14 people.

THE COURT: Well, if it's declared unconstitutional,

then it doesn't matter whether you wote down the nane of the

person --
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MB. RAKOWBKY: Ri ght.

THE COURT: -- who paid or not.

M5. RAKOWEKY: Because -- because the statute -- and
that's what --

THE COURT: O nmaybe it does. Does it?

MR. SHAFER: Unless you can't enjoin it.

THE COURT: How many -- how many tax -- how many tax
| aw -- how many -- how many states have collected tax on
sonething that's been | ater declared unconstitutional and that
the -- the state said, you know, we know it wasn't -- it
wasn't supposed to be your noney so we're not giving it back
to you, we'll have an abandoned property fund or a -- you
know, we'll -- | mean, how -- how -- has that ever happened --

MR POPE: Your Honor --

THE COURT: -- in the history of ever and -- and how
was it managed?

MR POPE: | don't have statistics, but it goes to
who has the right to request the refund. So in -- in the
sal es and used tax context, the incidents of the tax is
ultimately on the consuner, but the retailer has the burden to
collect and remt the tax. And so if -- if the retailer has
collected the tax, then they have to show that they've given
it back to the custoner before they can request the refund.

In this case, you know, | don't know that it's been

so clearly decided with the LET. | don't know that it's ever
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gone there.

MR DOERR: And | think the conm ssion said, we
don't think this is unconstitutional, you don't get a refund.
So that issue -- you know, again, | think that that question
shoul d be here on judicial review

MR. POPE: What the -- what the statute says, Your
Honor, is a business entity that collects any anount that is
t axabl e, pursuant to the LET, is liable for the tax inposed,
but is entitled to collect reinbursenent from any person
payi ng t hat amount.

M5. RAKOABKY: So they're paying -- it's a pay

first. They're paying it. They're entitled to collect it if

they want, but if they don't want it, they still have to pay
it.

MR SHAFER:  Your Honor --

MR DOERR: It comes fromthe custoner

MR SHAFER:  Your Honor --

MR. DOERR: The receipts, it cones fromthe

cust oner.

MR. SHAFER: | can't even get the State of Nevada to
have one consi stent argument of whether we are the payer or
the remtter. If we are the remtter, and we can't show t hat
we can give it back to the customer, which I'm acknow edgi ng
we can't, because |I've told you that in the record are

affidavits to that effect, we don't get it back.
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MR. POPE: Your Honor, if they collected it and
remtted it, they have no harm essentially have no standing.
Wiy are we here?
MR. DOERR: In fact, they get a collection
(i ndi scernible).
MR. SHAFER: Then nobody gets -- then nobody can

ever get this back. Nobody can ever get this back. |If that's

their position, let them make that on the record, I'll change
my whole case. [I'll -- 1'Il say that, you know, we're here on
behal f of the -- the customers, and the custonmers aren't going

to do it so we have third-party standing to nmake a
constitutional argunent.

MR. POPE: But that's not why we're here today, Your
Honor. We're here on a couple of things. W're on this --
this discovery issue. W're here on this prelimnary
injunction issue. And --

M5. RAKOABKY: We're not here to argue the merits of
t his case.

MR POPE: O to change the clainms or argunents.

MR. SHAFER:  Your Honor, the question in regard to
t he Separation of Powers, as they stood up and argued to the
Court, was that we had a just fine and dandy renedy, because
we coul d make our request for refund. And |I've just pointed
out that of three attorneys, you get three different argunents

fromthe State of Nevada in regard to what this tax is, who's
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paying it, who's remtting it, who gets it back.

MR. POPE: That's his prelimnary injunction
argunent, Your Honor. |It's irrelevant, because they have the
adequate renmedy. And the -- the reasons the last tine we were
here, you said yeah, you're giving nme reasons, but you' re not
telling me why. Well, the reasons and the why are they're
conbined. It's -- it's to protect the revenue collection for
the State, and then those other reasons that | gave you today
fromthat case.

You have to pay first, and sue later. [It's not an
irreparable harm As long as you get your noney back with
i nterest you have not been harned.

MR. DOERR: And renenber, they're here about their
-- the dancer's ability to do --

THE COURT: You know, there's the argunent --

MR. DOERR. -- their first amendnment activity.

THE COURT: One second. There's the argunent that
not hi ng prohibits your client fromkeeping track of all these
peopl e other than the incredible adm nistrative costs that |
can inmagine that would take to pay back the --

MR SHAFER  Yes.

THE COURT: -- non -- | nean, the --

MR. DOERR: Every other retailer has that
opportunity and can --

MR, SHAFER: Yes.
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MR DOERR -- or can't do that.

MR. SHAFER:  Your Honor, yes, there is a reason.
And we gave it to the Court previously. The U S. Suprene
Court and all the Federal Courts, they all acknow edge t hat
peopl e have the right to engage in First Anendnent protected
expr essi on anonynously.

MR DOERR: We agree.

MR SHAFER:  Your Honor, that is the sole basis of
the Suprene Court lawsuit of last termthat has all the
denocrats and all the unions up in arnms where all these groups
were able to funnel soft noney into the Congressional
canpai gns of this year --

MR DOERR |Is that relevant?

MR. SHAFER: -- that never have to report who that
nmoney canme from Those custoners have the absolute right not
to give that information

MR. DOERR:  So, Your Honor, then his client gets to
keep all of their client's noney. You see, if they get the
refund, his client gets to keep all of his client's tax noney
t hat he got back.

MR SHAFER: And our affidavits --

MR. DOERR. That's why the statute is set up the way
it is.

MR. SHAFER: And the affidavits -- we actually have

to constrain ourselves to the record at least in regard to the
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adm ni strative proceeding, the second case. And the
affidavits say we never increased our door fees to account for
the tax, we just paid it out of our regular revenues. That is
what the affidavits say.

My clients paid that noney. M clients are entitled
to that noney. They say through the NAC, they're not.

THE COURT: kay. Are you --

MR. DOERR: W' ve sai d enough.

MR. POPE: Thank you, Your Honor.

THE COURT: Yes. | know you go a long tine in
bet ween hearings in this matter, at least with ne, so |
appreciate the passion. |1'mglad you conme here ready to do

battl e and nake ny life m serable. Not because you don't do a

good j ob because, quite frankly, I think you all do a great
job. 1 just have so many deci sions to make.
Wth regards to -- just so that I'mclear, the

Decenber 6th, 2010 letter that came to ne that has 20
par agr aphs you did or did not have a specific letter to the
Court, just you have a general position that has been
articulated very succinctly by counsel. You didn't put
anything in a letter, correct?

M5. RAKOWBKY:  Yes.

THE COURT: |'mnot mssing anything or am1?

MR DOERR. | believe | provided that to you --

M5. RAKOWBKY: There was a chart --

Verbatim Digital Reporting, LLC ¢ 303-798-0890

Corrected Appellants' Appendix Page 959




© 00 N oo o B~ wWw N P

N NN N NN P R R R R R R R R R
gag A W N P O © 0o N oo 0o~ W N O

a7

MR, DOERR. -- in a Courtesy copy.
MR SHAFER: It's the chart. [It's Exhibit B.
MR DOERR: He's reiterated what we've stated in
t hat chart --
MR SHAFER: Yes, but | -- | don't --
MR DOERR:  -- in his letter.
MR. SHAFER: -- | don't want in any way --
MR. DOERR: He paraphrased.
MR. SHAFER: -- mnimze that they gave you a chart

of their positions on each of the 23 --

THE COURT: Al right, there's ny -- hold on, hold

on.

MR SHAFER  -- pages.

THE COURT: Let me nake sure | have ny chart.

MR. SHAFER:  Your Honor, and what you have to do is
you have to go past the docunents. They gave -- they gave ne

a set of unredacted docunents, or documents with | ess
redacti ons and then about hal fway through Exhibit B they gave
you this chart.

M5. RAKOWBKY: May | approach, Your Honor?

THE COURT: Yes. G ve ne one nore copy of the
chart.

M5. RAKOWBKY: (I ndiscernible) every one of his
(i ndi scernible).

THE COURT: kay. Here's ny next question. Ws
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this filed -- just, you know, anything that's sent to ne is
not actually part of the official Court record avail able
for --

MR BROMW: Didw file aletter?

THE COURT: -- Suprene Court review. Well, you
know, when you're referencing for the purposes of appeal, or
Wits, or anything else, if anybody's referencing sone
comuni cation that the Court relied upon, | have a vision of
making a ruling referencing this letter, issuing a mnute
order, and then depending on how it goes, if soneone says |'m
taking up a Wit on you, Judge, |I'd have --

MR. SHAFER Ckay, we -- we wll, Your Honor.

M. Brown indicates they just nmade sure you had it for today.

MR BROWN: |'Il just attach a caption and with one
exhi bit.

THE COURT: Yeah, | would just call it -- and -- and
| would also -- | would -- to nake it easier -- okay, exactly

where is this table that | have reviewed, by the way, but yet,
because | didn't organize it well enough, or |'ve noved the
pl eadi ngs, | don't know where it is right now, what is this
attached to?
MR DOERR: The letter that we sent to M. Shafer.
M5. RAKOWBKY: And with a -- with additional
di scovery with a --

MR. DOERR. Wth the additional pages that we
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provi ded unredact ed.

THE COURT: kay.

MR. SHAFER: It is the last part of Exhibit B to ny
letter to you.

THE COURT: Okay. Here's what I'mgoing to ask, to
make it sinple, because at the end of the day if soneone takes
up a Wit on discovery | did or did not allow, soneone's going
to need a clear and concise pleading filed with the Court to
reference to the Suprene Court.

So I"'mgoing to ask that Deja Vu file this letter
with all of its attachnents with a cover sheet that says,
Menorandum i n Support of Request for Specific D scovery
Rul ings by the Court.

Then 1'mgoing to ask the State to file this table
prepared for my convenience, wth a cover sheet that says,
Response by, fill in the blank, the parties, Departnent of
Taxation, State of Nevada, to Deja Vu Show Grls Menorandumin
Support of Request for the Court to Order certain discovery so
that both of these are filed and can be easily accessed for
anyone's review, because this is its own aninmal as far as a
di spute between the parties. GCkay? Al right. Then --

M5. RAKOWABKY: Well, except for -- I'msorry, except
for one thing. This letter was witten after he got that
table. So there's a earlier letter that, | guess, you would

have to file al so, because the letter that you're referring to
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wi th these paragraphs is his letter in reference to the
di scovery that we provided.
MR DOERR: He sent us a letter and asked for stuff.
We sent hima detail ed response --
THE COURT: Now you're tal king about the 20
par agraph letter?
M5. RAKOABKY: That's the third thing.
MR. DOERR. That's his response to --
THE COURT: Gkay. |If you would include the --
MR. DOERR: The original request.
M5. RAKONBKY: It's COctober 25th, 2010
cor r espondence.
MR. SHAFER:  Your Honor, the letter that canme to you
had my original letter to them and their response with al
the additional materials --
THE COURT: Right, the letter to me has --
MR. SHAFER: -- including the chart.
THE COURT: -- Exhibit A --
MR BROMN: It's Exhibit A
THE COURT: -- which is the original --
MR. SHAFER: Correct.
M5. RAKOWBKY: That's correct, Your Honor
THE COURT: -- Cctober 25th?
MR SHAFER: Correct.
THE COURT: kay. So -- so if he files -- what |I'm
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asking himto dois -- is take the letter that he sent to ne,
call it a Menorandumin Support of a Request for a Specific
Order of Certain Discovery, or a Ruling regarding certain
requests for certain discovery, however you want to caption
it, but to highlight it for everyone's purposes that this is
t he docunent that the Court is going to rule upon as far as
yes, you can have it or no, you cannot and here's why so that
you can do with that ruling what you need to do, whoever.

MR. BROMN: So effectively this will be the universe
whi ch may be revi ewed subsequent|y?

THE COURT: Right. | nean, of course, you have al
t hese other things you' re going to reference.

MR. BROMN: Right. Right.

THE COURT: But at the end of the day what's --

MR BROWN: It boils down to that.

THE COURT: -- it boils down to this.

MR. BROMWN: Right.

THE COURT: Because you don't have a fornmal
objection really going on. It started with a fornal
obj ection --

MR. BROMN:  Yeah.

THE COURT: -- and it's norphed into this.

MR. BROMN: Right.

THE COURT: But it was just too -- it was -- it was

t oo nuch. | needed it broken down and --
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MR. BROMWN: Right.

MR. SHAFER: We -- we tried to boil it down.

THE COURT: Yeah, that was hel pful. And so anything
el se you can think of? So the Court's planis to -- | am-- |
amnot finding as a matter of law that ny review of the
Separation of Powers issue is barred by res judicata of the
order of the Federal Court, for the record.

So you | eave here with one ruling, albeit alittle
one. It is a ruling nonetheless.

So | need soneone to prepare an Order just on that,
because as big as this case is, all these little subissues
slip through the cracks if | don't just get the Order out.

So the -- so -- so | do plan to issue a decision
regardi ng the Separation of Powers subissue as it relates to
the Motion for Prelimnary Injunction, which I've already
denied without prejudice, if that nakes sense to you. That's
how | see it. It's it is a-- it is a threshold issue which
quite frankly, I didn't nmake a specific ruling. You know,
State's position is | don't have to. Plaintiff's position is
| do. I'Il issue a mnute order on the Separation of Powers
i ssue.

And then I"'mgoing to issue a mnute order on the
di scovery as your -- on the nmenorandum requesting specific
di scovery be ordered and it's -- it's probably a nenorandumin

suppl ement to Di scovery Comm ssioner's objection. You m ght
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want to call it that. Menorandum-- | know the title's
getting |longer, but, by the mnute.

MR SHAFER: And there was that --

THE COURT: Are you going to prepare the order --

MR. SHAFER:. -- please, please --

THE COURT: -- regarding the --

MR. SHAFER: Yes, | wll.

THE COURT: -- not barred by --

MR. BROWN: Separation of Powers.

THE COURT: -- res judicata?

MR. SHAFER: Yes, | will do that. And you know,

j ust because, Your Honor, | really, really, really don't want
to get sued for mal practice --

THE COURT: \What ?

MR. SHAFER -- if we could do sonething about just
a Scheduling Oder?

THE COURT: Oh, no, no, no.

MR. SHAFER:  Ckay.

THE COURT: Here's -- here's what |I'mgoing to do.
| want to have you cone into Court for scheduling purposes
only after 1've nade these two decisions. So you don't have
to come in fromout of town necessarily, because what would
happen -- here's what | antici pate.

| -- 1 just want to give, after hearing everything

you have to say, sonme nore thought to the -- the issues and
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issue a mnute order that you can go off and do whatever you
need to do with. Then the idea is | have you cone back to
Court. If | have denied the discovery, |I'massunme you're
going up on a Wit and doi ng what you need to do. If ['ve
granted the discovery, | assune you're going up on a Wit and
doi ng what you need to do.

In the neantine, depending on whether it was denied
or granted will define, | think, the paraneters of a
Schedul i ng Order.

So what | -- what | suggest is | -- | want nothing
nore than to decide this before Decenber 31st. It is ny
life' s goal.

MR BROWN: It will be a New Year's resolution.

MR. SHAFER: And | appreciate that.

THE COURT: No, because then it has to be after New
Year's, so it's -- it's -- it's -- it's -- and so what I'm
going to do is I"'mgoing to set a Status Check. But |I'm not
going to rule fromthe Bench. So -- so the desire that you
m ght have to fly here for this should be significantly
reduced, because all I'"'mgoing to do is, based upon ny
rulings, it's either going to be a shorter setting or a | onger
setting, and then I'mgoing to order the case reassigned and
-- and have -- and set it for a discovery -- have it -- set it
for a scheduling conference in that new depart nent.

So the -- the first Status Check you have woul d just
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be to put each other on notice of what you think, and then --

so that -- do you understand what |'m saying? You cone in,
|"ve denied the -- the discovery, or we could be ready in
three nonths, okay? |'ve granted it, we need six nonths, we
need seven nont hs, whatever, | don't know.

But when you're going to do a contenporaneous Wits,
you know, then you' ve taken those positions. | would reassign
it, get it set right away in January in front of the new judge
so that the -- but I will have that rulings for that judge in
pl ace. That would be the plan. That's ny plan.

So in order to make sure that the plan is effected,
| would |ike you to come in on Decenber 28th at 9:00 o' cl ock
to di scuss a reassignnent, and based upon the Court's rulings,
what each side's tine schedule would -- you woul d propose.
This would require you to actually talk, to see if maybe you
coul d agree, which | know you do.

M5. RAKONBKY: We do.

MR, SHAFER  We've --

THE COURT: You work together very well.

MR. SHAFER: No, we actually did that before, and |
think we all agree, you know - -

THE COURT: It depends on the ruling on the 20
par agr aphs.

MR SHAFER: It does. But | think we know the

wi ndow t hat we want for depositions, assum ng that we don't --
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THE COURT: Well, what's the w ndow?

MR. BROWN:  March.

MR. SHAFER: 90 days.

MR BROWN: M ddl e of March.

MR. SHAFER: 90 days to wrap up the depositions.

THE COURT: Now, are any of the depositions --

MR. SHAFER: They all are.

THE COURT: They're all contingent on --

MR. SHAFER: On the docunents, so like | say, Your
Honor, we're -- we're not taking -- we haven't schedul ed
anyt hi ng outside --

THE COURT: Well, then you don't really even need --
you probably don't even need to cone in. Wat | could do is
"1l set a status check reassignnment so that | reassign the
case in open Court. |It's nore of admi nisterial, an
adm nistrative thing to make sure that ny staff is notifying
you of the new departnment and getting it set on cal endar for

-- unless you could stipulate to sonmething right now, and then

if nmy ruling makes it noot, it's moot. And if -- if you are
allowed to go through, then -- then we have it in place.
That's -- that's an option.

MR SHAFER: | -- | think we really do, at least I,

need to see what the ruling is, because, you know, there's

three alternatives here. You grant everything, you grant
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And sonet hi ng

ddle m ght not result in a Wit. So is there --

THE COURT: For you. (Indiscernible)

t hem

result in a

M5. RAKOWBKY: You may not be speaking for us right

MR. SHAFER: You know, | don't know.

| guess, what

on is, you know, and I have no problemin com ng out

that. It's just -- it's a problemon the 28th

to get a pl ane.

THE COURT: No, | know.

MR, SHAFER: So | -- | guess, nmy question is do you

have the capacity to patch ne in tel ephonically?

THE COURT: Yeah, we have Court cal

MR. SHAFER: Why don't we just do that?

THE COURT: That's fine because if the plan is, you

know, to get you on the same page so that when we send it to

t he new d

epartnent, that judge just has to hear, you know, al

-- 1"ve made the rulings, hopefully the fornal

orders are

pending, if not done, and -- and then all you ve got to do is
just -- you know, ny plan is to work on it next week. | don't
-- 1 don't have a trial going and |I'm not taking one.

MR. SHAFER: Can | inproperly ask the Court a | egal
guestion?

THE COURT: Sur e.
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MR. SHAFER: How does the five year -- seeing that

I|"mfromout of state -- how does the five year rule work if
you have a Wit going up?

THE COURT: There are certain -- ny -- ny
expectation is there are certain matters that toll the five
years and there are certain nmatters that don't. M viewis a
di scovery Wit would not toll the five years, and you are -- |
al so think that, you know, the -- the -- the Deja Vu First
Amendnent issue is your five years. | think your other case
has sonme procedural issues.

MR. SHAFER:  Ckay.

M5. RAKOWBKY:  Your Honor, could I just --

THE COURT: | think you have -- | think -- | think
that counsel's -- |'ve been wondering all al ong how cone
there's no Petition for Judicial Review on that because that's
-- that's normally the nechanismfor any adm nistrative ruling
or adm nistrative findings based upon a hearing and a ruling.
You know, whether you could cure that or not, off the top of
nmy head, without a stipulation | do not know.

MS. RAKOWBKY:  Your Honor, |I'msorry
(indiscernible). 1'd just like to bring up a mnute order
fromthis Court on August 18th, | believe, where when the
plaintiffs had brought in the objection to the D scovery
Comm ssioner's report. And | believe your mnute order, you

-- you ordered the plaintiffs' objection was granted in part
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as follows: The defendant shall produce for an in camera
review the names listed in Exhibit K, which we did produce,
exenptions as well as any correspondent document and e-mail,
whi ch were pronpted a letter being sent -- sent to them and
we -- we gave you all that.

And then you said their objection was denied in al
ot her respects. And it says, and defendant's counter notion
was denied, and it was set for a Status Check. But now
they' re reopening all the discovery issues that were denied by
t he Di scovery Comm ssioner, subsequently denied by you. And
now t hey' re reopeni ng and going back to -- this is going on
since --

THE COURT: Ckay, can | tell you sonething?

M5. RAKOWBKY: -- since 2000 and sonet hi ng.

THE COURT: Can | tell you sonething?

M5. RAKOABKY: W got to get this done.

THE COURT: Unless you stand before nme as an officer
of the Court in good faith telling me that | said those
specific words in that very last tagged |ine sentence, we
m ght need a transcript, because this is incredibly
conplicated for sonme clerk who hasn't read anything and is
just trying to follow along and assimlate what | say. And |
would -- and I"'mnot -- |I'mnot inpugning whoever wote that
m nute order, but -- but | don't recall saying those words

just like that.
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| always leave it a little vague, and that's al ways
sonmething | pay for later, | guess. And so unless you're
telling nme that you recall specifically that, unfortunately in
a case like this, the mnutes are hel pful as a tool to guide
us, perhaps, in -- in what we need transcripts for and what we
don't. Does that nake sense to you?

M5. RAKOWBKY: Yeah, it does, absolutely, Your

Honor. | just wanted to bring it to the Court's attention,
because we were basing it on that, and now we feel |like we're
-- we just feel like we're back at square one. This has been
goi ng on since 2006. It's just --

MR SHAFER: The reason it continued was because of
the chart. That was their supplenent that you ordered
produced, and --

THE COURT: Now we're fighting about the chart --

MR. SHAFER: Because the chart didn't match --

THE COURT: -- and the details within the chart.

MR. SHAFER: -- the exhibits that they had in the
notion for -- response for Motion for Prelimnary |njunction.

MR. DOERR: Now we've explained that 30 tinmes. [|'m

not sure why we're even tal king about that anynore.
M5. RAKOABKY: And we gave you your (indiscernible).
THE COURT: | understand.
M5. RAKOWBKY: And we're giving (indiscernible).
MR. POPE: Your Honor, I'll attest to the general
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accuracy of that mnute order because there -- it -- if there
is another order that says that the Di scovery Conm ssioner's
order was vacated, there -- | believe that you al so said that,
you know, it was limted to the names and the categories, and
everything el se was granted -- not granted.

THE COURT: Deni ed.

M5. RAKOWBKY: Deni ed.

MR. POPE: Because it included sanctions. So it's
sonet hing that we remenber that -- that, you know, was not
vacated. The whol e order was not vacated. And in considering
t he uni verse of the discovery issue, it was at one tine
l[imted to that.

THE COURT: Now, did you list -- did you list that
as part of your response in here, this is outside the original
-- | mean, in this table chart?

M5. RAKOWABKY: | did not because | provided that
they wote us a letter, we provided it to himin response to
his | etter because we've been telling himfor several years --

THE COURT: Is your letter in here?

MR. BROMN: (Ckay, SO --

M5. RAKOWABKY: We've been telling (indiscernible).
MR. DOERR:. No good deed goes unpuni shed.

MR. SHAFER: Why have we conme back three tinmes then?
M5. RAKOWBKY: May | tal k?

MR SHAFER: Three tines.
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MR. BROMN: Ckay, if that's not properly before the

Court, we can file a brand new Motion to Conpel, they can file
their opposition, and we'll end up right back here with
exactly the issues in the letter.

M5. RAKOABKY: We -- we -- we've been telling them
for years that please just tell us what you' re not happy with
and we' Il respond. On Cctober 25th we finally got a letter
fromthemtelling us what they were not happy with. So it was
our response to -- to plaintiff's counsel explaining why we
couldn't give certain information.

That information, as far as |'m concerned, had
al ready been ruled on, but we were just trying to be as
accomopdati ng as we can.

THE COURT: Al right.

MR. POPE: Your Honor, if the transcript indicates
what we said it indicates, can we submt it?

THE COURT: Sure.

MR POPE: Ckay.

MR. BROMWN: There's a discovery dispute. That
di spute is before the Court right now The Court can rule on
it nowor we can file a brand new notion to bring it before
our new judge. Those are the two options.

THE COURT: Oh, | don't want to do that to him

MR BROMWN: | don't either. And it's not necessary.

THE COURT: Okay. Well, what I"'mgoing to dois I'm
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going to | ook at what you've provided nme thus far. [If -- if
as |'mgoing through and articul ating what |I'm doi ng and why
there's any reason for ne to go back, I'Il burn a CD and |"'|
look at it. | think | probably already have a CD on -- and
the date of that was --

M5. RAKOABKY: May | approach with this? [l
give --

THE COURT: Yeah, | just need the -- | actually have
that. | printed all the mnutes out for this case. Hold on,
was it August 12th or --

MR DCERR:  Yes.

M5. RAKOABKY: It was the August 12th, 2010 heari ng.

THE COURT: | need the August 12th hearing on this.
And we al so di scussed -- one other thing, not to conplicate
it. W also discussed, and |I've given thought since the |ast
time you were here as far as having a record and filing things
under seal. At this point nobody -- nobody disputes that
t hese nanes exist, and | don't think I need to make a record
of those names under seal at this point. It's just a matter
of turning themover. That's what we're fighting about, and I
don't think any ruling that I make needs the nanes to be under
seal. | mean, wouldn't you agree?

Usual |y you have the existence of information or the
non- exi stence of information that you're fighting about and

whether it's privileged or not or whether it's subject to
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di scovery or not, and then you docunent that if you don't --
don't order it produced so the Suprene Court could | ook at
that existing or non-existing. Everybody agrees it exists and
generally what it is. |It's just names. |It's nanmes and -- and
-- and perhaps designations that plaintiff doesn't accept.

MR SHAFER: \Well, there's data.

MR DOERR: Names and anounts.

M5. RAKOWEKY: Those nanes --

MR SHAFER: There's dat a.

M5. RAKOWBKY: -- and anbunts can't -- cannot be
part of the record.

THE COURT: Well, anyway, but do you understand what
"' m sayi ng?

MS. RAKOWBKY: It would have to be either under sea

if you --

THE COURT: Right, that's what | just said.

M5. RAKOWABKY: But not --

MR. DOERR: Do they exist? W agree they exist.

THE COURT: Right.

MR. POPE: They exi st.

THE COURT: | nean, so that's -- that's -- so I'm
not going to even go there. | was thinking about that the

|ast tine you were in Court, and | just don't think it's
necessary at this tine. Although, I will go paragraph by

paragraph and I will see you on Decenber 28th. If you have
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any -- you know about Court call. You can help himset up --

MR. BROMN: Sure. One last scheduling issue.

won't be back in town until the 29th.

THE COURT: Your appearance is waived.
MR. BROMN: Ch, problemsolved. Good.

MR. POPE: Your Honor, |'ll also be out of town on

the 28th, but --

THE COURT: Your appearance is waived.
MR. POPE: -- (indiscernible). Wy, thank you.
M5. RAKOANBKY: But Blake and I will be

(i ndi scernible).

her e.

MR DOERR: |'ll be here, Your Honor.
M5. RAKOABKY: Blake and | will be delighted to be

MR. SHAFER: I'll be on the phone --
THE COURT: Al right, 1'll see you then.
MR. SHAFER: -- if I'mnot here.

THE COURT: Thank you.

o

RAKOWBKY:  Thank you for your tinme, Your Honor

2

SHAFER. Thank you, Your Honor.

2

BROAN: Thank you, Your Honor.

(Proceedi ng concluded at 11:19 a.m)
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CERTI FI CATI ON

| CERTIFY THAT THE FOREGO NG | S A CORRECT TRANSCRI PT FROM THE
AUDI OG- VI SUAL RECORDI NG OF THE PROCEEDI NGS | N THE ABOVE-
ENTI TLED MATTER.

AFFI RVATI ON

| AFFI RM THAT THI' S TRANSCRI PT DOES NOT CONTAI N THE SOCI AL
SECURI TY OR TAX | DENTI FI CATI ON NUMBER OF ANY PERSON OR ENTI TY.

VerbatimDi gital Reporting, LLC
Engl ewood, CO 80110
(303) 798-0890

JULI E LORD, TRANSCRI BER DATE
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MEMO

William H. Brown, Esq., (7623)
LAW OFFICES OI°
WILLIAM H. BROWN, LTD.
330 S. Third Street, Suite 860

Las Vegas, NV 89101

Telephone: (702) 366-9311

Fax: (702) 366-9371

E-Mail: Will@WHBesq.com
Counsel for Plaintiffs

Bradley J. Shafer, Esq.

Michigan Bar No. P36604*
SHAFER & ASSOCIATES, P.C.
3800 Capital City Blvd., Suite #2
Lansing, Michigan 48906-2110
Telephone: (517) 886-6366
Facsimile: (517) 886-6565
Co-Counsel for Plaintiffs
*Admitted Pro Hac Vice

DISTRICT COURT
CLARK COUNTY, NEVADA

DEJA VU SHOWGIRLS OF LAS VEGAS,
L.L.C., d/b/a Deja Vu Showgirls, et al,,

Plaintiffs, Dept. No.: IX
Vs,

Electronically Filed

12/09/2010 04:08:09 PM

WZJ‘W

CLERK OF THE COURT

Case No.: A533273; Coordinated with
Case No.: A554970

MEMORANDUM SUPPORTING

NEVADA DEPARTMENT OF TAXATION, et ~REQUEST FOR SPECIFIC

al.,
Defendants.

COMES NOW, Plaintiffs by and through counsel, William H. Brown, Esq., and
Bradley J. Shafer, Esq., and submit the following Memorandum Supporting Request for

Specific Discovery Rulings (the Memorandum), This Memorandum is made and based on the

Corrected Appellants' Appendix

DISCOVERY RULINGS

Paqe 980



LAW OFFICES OF
WILLIAM H. BROWN, LD,

530 5 Third Street, Suvite 860

Las Vegas, Wevada 89101

v 6 e ) N n B W R e

O I (W TR (N T N R (W R 0 I N5 TN (i T (i N SUUP U GNP S A PO R PP (UG U
oo -1 h hn ke W N = O oo =) DNt s Ly B o= D

pleadings on file herein, the attached exhibits, and any oral argument entertained by the Court

at the time of hearing on this matter,

DATED this 9" day of December, 2010

Respectfully submitted,

By

LAW OI'F'ICES OF
WILLIAM H. BROWN, LTD.

/s! William H Brown

WILLIAM H., BROWN
Nevada Bar No.: 7623
330 South Third Street, Ste. 860

Las Veg

as, NV 89101

Telephone: (702) 366-9311
Facsimile: (702) 336-9371

Counsel for Plaintiffs

BRADLEY J. SHAFER,
Michigan Bar No. P36604*
SHAFER & ASSOCIATES, P.C.
3800 Capital City Blvd., Suite #2
Lansing, Michigan 48906-2110
Co-Counsel for Plaintiffs
*Admitted Pro Hac Vice
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CERTIFICATE OF SERVICE

I hereby certify that on the Q ?c'iﬁy of December 2010, the foregoing
MEMORANDUM SUPPORTING REQUEST FOR SPECIFIC DISCOVERY RULINGS
was served on the party(ies) by email, faxing a copy, and mailing of same in the United States
mail, postage prepaid thereon, addressed as follows:

Catherine Cortez Masto

Attorney General

David J. Pope

St. Deputy Attorney General

Blake A. Doerr

Deputy Attorney General

555 E. Washington Ave., Suite 3900
Las Vegas, NV 89101

Facsimile: (702) 486-3420

Attorneys for the Nevada Defendants

By__ /s/ Marwanda Knight

An employee of LAW OFFICES OF
WILLIAM H. BROWN, L'TD.

3
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LAV QFFICES

SHAFER & ASSOCIATES, P.C.
A PROFESSIONAL CORPORATION
3800 CAPITAL CITY BLVD.,, SUI'TE 2
LANSING, MI 48906
E-MAIL: mfo@bradshaferdaw.com
BRADLEY J. SITAFER PHONE: 517-886-6560 ANDREA E. PRITZLAFF
ALSO MEMBER, A7 BAR FAX: 517-886-6565 Andrea@ bradshaferlaw.com
Brad@ bradshafedaw.com , MATTHEEW J. HOFFER
' Mat@ bradshaferlaw.com
December 6, 2010
VIA HAND DELIVERY

The Honorable Jennifer P. Togliatti
District Court Judge — Department 9
Regional Justice Center

200 Lewis Avenue

Las Vegas, Nevada 89155

RE: Deja Vu Showgirls of Las Veras, et al v. Nevada Dept of Taxation, et al
9" Judicial District Court File No. A533273

Honorable Togliatti:

Pursuant to this Court’s request, the purpose of this letter is to detail the discovery
disputes that are currently outstanding in advance of the hearing scheduled for December 9,
2010,

I sent a letter to counsel for the Detendants, Blake Doerr, on October 25, 2010, detaiting
the information that still had not been provided to Plaintiffs (Exhibit A). On November 22,
2010, Mr. Docrr mailed a supplemental document production, which contained certain
documents previously provided, but un-redacted to varying degrees. In addition, he provided a
chart detailing the State’s response to my letter {Exhibit B). It is from all of these documents I
am compiling the following summary of outstanding discovery requests:

1. Plaintiffs are still secking the backup documentation to the Department’s latest chart
under the categories (both 10% and 5%) of “Drinking Place {Alcoholic Beverages),”
“Gift, Novelty and Souvenir Stores,” “Independent Artists: Writers and Performers,”
“Musical Groups and Artists,” “Promolers of Performing Arts, Sports, and Similar Events
with Facilities,” “Promoters of Performing Arts, Sports, and Similar Events Without
Facilities,” and “Unclassificd.” In light of these severe redactions of the exhibits to the
Defendants’ initial disclosure, Plaintiffs could not go through and provide the exact Bates
stamped page numbers for this information.

2. Plaintiffs noted that in the Defendants’ revised chart for the “Total LET (Gaming -+
Departmient),” the figures do not match the fligures set forth in the exhibits that
Defendants previously submitted (for cxample, Exhibit B to the Reply to Plaintiffs’
Opposition to Defendants’ Motion for Summary Judgment, page 2, that was titled
“Revenues from LET,” and which gave the source as the Governor’s Budget, 2007-
2009). Plaintiffs requested that the State explain these discrepancies and provide
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appropriate backup documentation so that Plamtiffs can determine the nature of such
discrepancies.

Mr. Doerr’s response was to rely on his explanation on this matter in open court
(contending the numbers in the exhibit were based upon reconciled numbers, and the
recently provided information was based upon gross receipts, and there were numbers
transposed from 2004 to 2003) and to essentially state that the small discrepancy in the
numbers does not change the facts of this case. |

. Plaintiffs noted that, for fiscal year 2006, the State’s revised chart figures for both the

Department Collection and the Department and GCRB collections do not match the exhibit
that it attached in its pleadings (for example, Exhibit B to the Reply to Plaintiffs’
Opposition to Defendants’ Motion for Summary Judgment, puage 1). Similarly, the
revised chart figures do not match the “Ljve Entertainment Tax™ entry as found in the
correspondence from Dino DiCianno to Governor Gibbons in the correspondence of
Tanuary 15, 2008, which the State attached as Exhibit B, page 3, to the Reply.

The State provided the same reason for being non-responsive as given in item number 2
above, and also stated that no back-up information could be provided due to NRS
3658A.180 and the cases cited.

Plaintiffs have requested the corresponding information for the other calendar years and
months in question as contained in the Bates stamped page DVO0000S. Mr. Doerr
contends that he was not provided any other similar documents like DVO00005 for the
other tax years in question.

2\
Plaintiffs have requested to be provided the “Notes” redacted on page DVOOS%[ The
State again asserts NRS 308A.180, and claims that the redactions name the eftity and
information that would allow the identification of the entity and refuses to ptovide un-
redacted information.

Plaintiffs have requested all of the “Name(s) of Business/Event” redacted from pages
DV000034 — DV000037, as these are not taxpayers; they are businesses that the
legislature considered adding to the LET. The State again asserts NRS 368A.180 and
the cases cited in item number 1 above, stating that the businesses arc taxpayers and have
registered with the Department “under other chapters not limited to NRS 372.750 and
NRS 363A.100.

Plaintiffs have requested the redactions be removed on pages DV000039 - DV0O00041,
which appear to contain information on 10% LET paid by certain establishments and
information regarding the seating capacity of certain “clubs.” Mr, Doerr refused to

prodoce the un-redacted information, asserting the same statutes and cases that he relies
on in Exhibit B.

- Plaintiffs have requested to view the “Notes” redacted on pages DV(0(0042 — DV000047.

Agatn, the State refuses to provide that information as it would allow identifieation of a
specific type of business, and relics on NRS 368A4.180.
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9. Plamtiffs have requested the disclosure of the redactions on pages DVO000050 —
DVO000058, which appear to be correspondence between the Department and certain
businesses inquiring as to whether they are exempl from paying the LET. The State
refuses to provide the redacted information, which has been provided to the Court, again
relying on NRS 368A.180, that this information does not have to be provided for the
“inspection or any person or for use in any action or proceeding,”

10. Plaintiffs have requested the disclosure of the redactions on pages DV0(0122 ~
DV000126, which appear to include information on LET payments made to the
Department. The State refuses to provide the information because some of it purportedly
contains confidential bank and accounting information and the State claims it 1s not
reasonably calculated to lead to the discovery of admissible evidence per NRCP 26(b)(1).

11. Plaintiffs have requested the disclosure of the redactions on pages DV0O00195 —
DVO00196, which contain information specilically relaling to gentlemen’s clubs, their
various seating capacities, and the applicability of the LET to these establishments.
Defendants refuse.

12. Plaintiffs have requested the disclosure of the redactions on pages DV000198 —
DV000200, which also contain information spectfically relating to the gentlemen’s clubs,
their various scating capacilies, and the applicability of the LET to these establishments.
The State refuscs to provide these documents in un-redacted form.

13. Plaintiffs have requested the disclosure of the redactions on pages DV000203 —
DV000205, which is a public government memorandum regarding the applicability and
administration of the LET to certain establishments. The State refuses (o provide those
documents in un-redacted form.,

14. Plaintiffs have requested to view the “whiteout” information for October — December,
2004, on page DV000207. The State contends that the Department’s copy of the
document contains the same whiteont, but does not explain why the Department cannot
obtain the original, un-redacted document.

15. Plaintiffs’ request for disclosure of the redactions on pages DV000670-DV000671,
which appear to contain information regarding the granting of exemptions from paying
the LET, was denied by the State.

16. Plaintiffs have requested the disclosure of the redactions on pages DV000675 —
DV000680, the information on these pages having nothing to do with the identification of
specific taxpayers, and only to the promulgation of LET regulations. The State produced
somc of the pages in their non-redacted form, but refused to produce DV000677, stating
that it was not part of the regulation workshop process.

17. The Department’s Responses to Interrogatories 1, 2, 3, and 15 refer to documents that are
redacted to the point of non-responsivencss {Exhibit 3 to Motion to Compel and
Objection). The State maintains its position that the statutes and cases prohibit the
disclosure of the information requested in those Interrogatorics. |
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18. The Department’s Response to Interrogatory 19 is non-responsive because it refuses to
identify any entities, persons, businesses, or classes that have requested to be exempt
from the LET (Exhibit 3 to Motion to Compel and Objection). The State continues to
refuse to produce thosc requested documents, asserling that it provided this information
for an in camera review.

19. The Department’s Response to Interrogatory 20, incorporates Response 19 (deficient as
discussed immediately above); and also refuses to identify any entities, persons,
. businesses, or classes that have requested to he exempt from the LET (Exhibit 3 to

Motion to Compel and Objection). The State continues to refuse to produce that
information.

20. Finally, the Department is maintaining its revised position that the names of the laxpayers
along with aggregate amounts of yearly LET paid by each will not be disclosed by the
Department, even with a court-entered protective arder. The State insists that no statute
or regulation provides for disclosure of the information that Plaintiffs have requcsted

under a protective order or any other method, and again cites to the statutes and cases in
iiem 1 above in support of its refusal.

Despite the State’s argument to the contrary, Plaintiffs contend that the specific Balcs
stamped page numbers listed above and the information sought by the Interrogataries, contain
information that is relevant to their inquiry and should not be subjcct to any arguable privilege,
particularly when it can be produced subject to an appropriate protective order.

Thank you for the Court's consideration in this matter.

Very truly yours,
SHAFER & ASSQCIATES, P.C.

Bradley J{ Shafer

BIS/aep

ce:  David ]. Pope, Esq.
Blake Doerr, Esq.
William Brown, Esq.
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LAW OFFICES
SHAFER & ASSOCIATES, P.C.
A PROFESSIONAL CORPORATION
3800 CAPITAL CITY BLVD, STE #2

LANSING, MI 48906
E-MAIL info@bradshaferlaw.com
BRADLEY J. SHAFER PHONE: 517-886-6560 ANDREA E. PRITZLAFF
ALSOMEMBER, AZ BAR FAX: 517-886-6565 Andrea@bradshaferlaw.com
Brad@bradshaferiaw.cem MATTHEW J, HOFFER

Matt@bradhsaferlaw.com

October 25, 2010

Vid EMAIL AND FACSIMILE

Blake Doerr
Senior Deputy Attorney General
Attorney for Defendants
555 East Washington Avenne, Suite 3900
Las Vegas, Nevada 89101

RE:  Quistanding Discovery for Cases Nos. A533273; and A554970

Dear Blalke:

I apologize for the delay in getting you this letter, but as soon as I returned from Las
Vegas I became inundated in work in a class action lawsuit. When 1 had enough time to begm
~working on this, [ noticed an email kickback indicating that you were on vacation for two weeks
unttl today.,

In any event, as I explained in open court on two different occasions, we would ke the
backup documentation to your latest chart under the categorics (both 10% and 5%) of “Drinking
Place (Alcoholic Beverages),” “Gift, Novelty and Souvenir Stores,” “Independent Artists:
Writers and Performers,” “Musical Groups and Artists,” “Promoters of Performing Arts, Sports,
and Similar Events with Facilities,” “Promoters of Performing Arts, Sports, and Similar Events
Without Facilities,” and “Unclassified.” In light of these severc redaclions of the exhibits, I
cannol go through and provide to you the exact Bates stamped page numbers for this
information, since I have no way of determining tha.

1 also note that in your revised chart for the “Total LET (Gaming + Department),” the
figures there do not match the figures set forth in the exhibits that you previously submitted (for
cxample, Exhibit B to the Reply to Plaintiffs’ Oppesition to Defendants’ Motion for Summary
Judgment, page 2, tiat was titled “Revenues from LET,” and which gave the source as the
Governer’s Budget, 2007-2009). Could you please cxplain thesc discrepancics and provide
appropriale backup documentation so that we can determine the nature of such discrepancies?
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Blake Doerr
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Page 2

Moreover, for fiscal year 2006, your revised chart figures for both the Department
Collection and the Department and GCB collections do pot match the exhibit that you attached in
your pleadings (for example, Exhibit B to the Reply to Plaintiffs’ Opposition to Defendants’
Motion for Summary Judgment, page 1). Similarly, the revised chart figures do not match the
“Live Entertainment Tax” entry as found in the correspondence from Dino DiCianno to
Governor Gibbons in the correspondence of Jamuary 15, 2008, which you attached as Exhibit B,
page 3, to the Reply. ‘

Again, could you explain those discrepancies and provide us with the appropriate
documentation so that we can determine the nature of those discrepancies? And, again, I cannot
give you exact Bates stamped page numbers because the severe redaction precludes me from
determining which pages would provide that mformation, if unredacted.

In light of the above and in light of the previous arguments we have raised, we would
specifically request the information redacted from page DV000003; all of the years and months
in question regarding page DV0000OS; the “Notes™ redacted on page DV000021; all of the
“Name(s) of Business/Event” redacted from pages DV000034 - DV000037 (these are not
taxpayers; they are businesscs that the legislatore considered adding to the LET); ail the
redactions on pages DV000039 — DV000041; the “Notes” redacied on pages DV000042 —
DV000047; the redactions on pages DVO0000S0 - DVO000G58; the redactions on pages
DV000122 — DV000126; the redactions on pages DV0O00195 — DVO00196; the redactions on
pages DV000198 — DV000200; the redactions on pages DV000203 — DV000205; the “whiteout™
of October — December, 2004, on page DV00O0207; the redactions on pages DVO0055] —
DV000552, V000554, DV000556 — DV000558, DV000575 — DV000576, DVO00381,
DV000584 — DV000587, and DVO00604 (this having nothing to do with the identification of
specific taxpayers); and the redactions on pages DVO00660 — DV000662, DVOJ0667 —
DV000671, DV000675 — DV000680 (same).

These arc merely the specific Bates stamped page numbers that T know contain
mformation that is relevant to our inquiry and should not be subject to any arguabie privilege. In
addition, as I have said, 1 simply cannot provide specific page numbers for the other matters
discussed above because the severe redactions prohibit me from providing this information to
you,

In addition, the following interro gatory answers are still deficient:

(1) the Department’s Responses to Interragatories 1, 2, 3, and 15 refer to documents
that are redacted to the point of non-responsiveness (Exhibit 3 to Motion to
Compcl and Objection);

(2) The Department’s Response to Interrogatory 19 is non-responsive because it

refuses to identify any entities, persons, businesses, or classes that have requested
to be cxempt from the LET (Exhibit 3 to Motion to Compel and Objection); and
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(3) The Department’s Response to Interrogatory 20, references a non-existent Exhibit
AAA, incorporates Response 19; and also refuses to identify any entities, persons,
businesses, or classes that have requested to be exempt from the LET (Exhibit 3
to Motion to Compel and Objection).

Finally, I want to verify with you that the Bepartient 1s maintaining its revised position
that the names of the taxpayers along with aggregate amounts of yearly LET paid by each will
not be disclosed by the Department, even with a court-entered protective order, as discussed with
Mr. Hoffer from my office per Exhibits 1 and 1a to Plaintiffs’ Reply regarding their Motion to
Compel. Also, in the affidavit contained in the aforementioned Exhibit 1, Mr. Hoffer references
a discussion between you and himself that indicated that the redacted name of the “Revenue
Officer 1II” in documents DV000195 and DV000198 should not have been redacted. I would
ask that you plcase provide us with that name.

Please note my new email address as brad@bradshaferlaw com.

Very truly yours,

SHAFER & ASSOCIATES, P.C.

By:  /s/ Bradley J. Shafer
Bradley J. Shafer

BIS/

CcC! William H. Brown, via emuail
David Pope, via email
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STATE OF NEVADA

OFFICE OF THE ATTORNEY GENERAL

555 East Washington Ave, Suite 3900
Lags Vegas, Nevada 89101

CATHERINE CORTEZ MASTO KETH G. MUNRO
Aftorney General Assistant Attormey General
JIM SPENCER

Chief of Siaff

November 22, 2010

Mr. Bradley Shafer

Shafer & Associates, P.G.
3800 Capital City Blvd., Ste. 2
Lansing, Ml 48906-2110

Re:  Deéja Vu Showgirls of Las Vegas, et al. v. Nevada Department of Taxation, et al,

Dear Brad:

Please consider this correspondence as the response to your lstter dated
October 25, 2010 with regards to discovery requests. In addition to the enclosed table
which individually addresses the discovery issues raised in your lefter, | have included a
Supplemental Disclosure which includes documents which are being provided in their
un-redacted or partially redacted form along with a bates stamped copy of the document
that had previously been provided to vou in Court,

If you have any questions or concerns, please do not hesitate to contact me.
Sincerely,

CATHERINE CORTEZ MASTG
Attorney General

By: W
Blake A. Doerr  ©

| 1 e S 7 AR Deputy Attorney General
R ECELIY lﬂﬁ% (702) 486-3095
il Koy 2o 200

-

BY: A&

Telephone 702-486-3420 +» Fax'702-486-3416 » www.agstate.nv.us « E-mail aginfo@ag.nv.gov
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Aftoeroey Ceueral’s Offtes

555 E. Washington, Suvite 3500

Las Vegas, NV 89101
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12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

SUPP

CATHERINE CORTEZ MASTO
Attorney General

Blake A. Doerr

Deputy Attorney General

Nevada Bar No. 009001

VIVIENNE RAKOWSKY

Deputy Attorney General

Nevada Bar No. 009160

553 E. Washington Ave., Ste. 3900
Las Vegas, Nevada 89101

Ph. (702) 486-3095

Fax: (702) 486-3416
bdoerr@ag.nv.gov
vrakowsky@ag.nv.gov

Attorneys for Nevada Department of Taxation

DISTRICT COURT
CLARK COUNTY, NEVADA

DEJA VU SHOWGIRLS OF LAS VEGAS,)

LLC., dibla Déja wu Showgirls, LITTLE)

DARLINGS OF LAS VEGAS, L.L.C., d/bla Little}

Darlings, K-KEL, INC. d/b/a Spearmint Rhino)

Centlemen’s Club, OLYMPUS GARDEN, INC.,} Case No. A533273
d/bfa Olympic Garden, SHAC, L.L.C., d/b/a) Dept No. IX
Sapphire, THE POWER COMPANY, INC.. d/b/a
Crazy Horse Too Gentlemen's Club, D.

WESTWOQD, INC., dib/a Treasures, and D.l. NEVADA DEPARTMENT OF

FOOD & BEVERAGE OF LAS VEGAS, L.L.C., TAXATION'S SUPPLEMENTAL

d/bfa Scores, PRODUCTION OF DOCUMENTS
PURSUANT TO NRCP 25(e)

Plaintiffs,
VS,

NEVADA DEPARTMENT OF TAXATION,
NEVADA TAX COMMISSION, NEVADA
STATE BOARD OF EXAMINERS, and
MICHELLE JACOBS, in her official capacity
anly,

Defendants.

e e e e Mt "t "t st ¥ et vt NP et

COMES NOW, Defendants NEVADA DEPARTMENT OF TAXATION, NEVADA TAX
COMMISSION, NEVADA STATE BOARD OF EXAMINERS, and MICHELLE JACOBS, in her
official capacity only, by and through its attorney Catheriné Cortez Masto, Attorney General,
and Vivienne Rakowsky, Deputy Attorney General, hereby submits its Supplemental

Disclosure of Documents pursuant to NRCP 26(e).

.-
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Aftorney General's Office
555 E, Washington, Suite 3900

Las Vepas, NV 8%101

The following documents are included
in their un-redacted
form

DVG0003
DV00551-552
BV00554
DV00556-558
DV00575-5676
DV00581
DVv00584-587
DVO0604
DV00660-662
DV00667-669
DVOD675-676
DV00678-680

The following documents are being
produced with certain additional
portions un-redacted.

DV0O0195 revenue officer's name

1 DV 198 - 200 revenue officers

name
DV 00204- un-redact Kimberly
Whitfield , Debra Tombs and Linda
Fleischman .,

DV 00204 un-redacted names cf
Department employees

DV 185 - 198~ Redacted name was
“Debra Toombs”

DV001194- 1195

Spread sheet of LET collections by
taxpayer group ( the same
document pravided at hearing nat
bates stamped)

Respectfully submitted this QZ‘”ﬁay of November, 2010.

CATHERINE CORTEZ MASTO
Attorney General

Bi
Deputy Attorney General
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Attorney General's Office
555 E. Washington, Suite 3900

Las Vegas, NV 89101

b=~ = B = O Y S L o

e S o R L N O o e

CERTIFICATE OF SERVICE

{ HEREBY CERTIFY, that on the 22" day of November, 2010, 1 served the foregoing
NEVADA DEPARTMENT OF TAXATION'S SUPPLEMENTAL PRODUCTION OF
DOCUMENTS PURSUANT TO NRCP 26(e} by causing to be delivered to Department of

General Services for mailing at Las Vegas, Nevada, a frue copy thereof, addressed to-

William H. Brown, Esq.

The William H. Brown Law Office, Ltd.
330 S. Third St., Ste. 860

Las Vegas, NV 89101

Bradley J. Shafer

Shafer & Associates, P.C,
3800 Capital City Bivd_, Ste, 2
Lansing, Ml 48906-2110

And via interdepartmental mail and email to-

State of Nevada

Department of Taxation

2550 Paseo Verde Pkwy., Ste. 180
Henderson, NV 89074
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e Faltowing is a breakdown Tom calendar yeir 2004 of Live Entertainment Fax revene winich wis receive
trome atl txpayers:

$8.295 from ane time or annual events

$80.598 from sporting events

1151738 from nightclubs

$1 14,776 from promaoters

$950,560) from performing arts centers

B1-403,761 trom raceways

£5.204.017 from gentlemen's clybs

Tutal tax received 58,913,795

> & & & 3 »

FFor the first seven months of fiscal yerr 2005, 34,306,370 has been collected to date. The economic forym
projection For this tiscal year is $8&,700,000.

DV000003
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Cathy:

B ard | have consulted on this question and we agree on the following Gentlemen's

Clubs in cur District.
Originally (before LET)_. Dct’mitcly FOGN [0

Originally (before LET) — No reasonable
raom to expand.

— Originally (before LET) | Derinitely room 1o
expand seating capacity. |
*Oﬂgiﬂaﬂy (before LET)- No reasonable

raom 10 expand.

]

expand scaling capacity.

'ISTRICT
We unli hava two “Genllemen‘i Clubs"l They are Y - - (k.
” I5 on the exempt list, and | have verified that their seating capacity is
ell below the .
apened afer we put the LET database together. It has
' | did a field visit when they first gpened as they had indicated
thay were going to add dancers later, They do have more than eating capacity, but the

Jpwner told me that he was :
The seating capacity of that area would be about 60. | will do & field visit after they open this
afternoon fo verify that they are using that area for the dancers,

Detra Toombs, Ravenua Officer i)
Nevada Deparment of Taxation
Compliance Civision

DV000195
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MEMORANDUM

Date: November 9, 2004
To: Chuck Chinnock
From:  Cathy Chambers

CC: Dino Di Cianno

Subject: Live Entertainment Tax information for LCB on Gentleman’s Clubs

The total number of Gentleman’s Clubs statewide is spproximately 33, There are 4 in the Reno District all with
seating capacity of less than 300, 2 in the Elko District hoth of which are currently below 300 seating capacity;
Las Vegas District hag the majority with 27 clubs operating. OF the 27 clubs, 2 have been referred to Gaming
Contral Board for LET registration, 16 have seating capacity of less than 300, and 9 with seatin g capacity of 300
1o 7,499. Carson district does not have any of these specific types of clubs, only brothels with capacity for less

than 300 patrons. See attached warksheet for reportin information.
IR s
Cathy:

-have consulted on this question and we agree on the following Gentlemen’s Clubs in our District,

— Originally (before LET) - Definitely room 10 expand seating

capacity.

Originally (before LET)
riginally (before LET)
iginally (hefore LE

Na reasonable room to expand.
Definitely room to expand seating capacity.
No reasonable room to expand.

DISTRICT f
emen's Clubs". The nd_

is on the exempt fist, and | have verified that their seating capacity is

LT

cpened after we put the LET database together, It has R

. ' did @ neld visit when they first apened as they had indicated )
M but the owner told me that he wa

@ sealing capacity of that area woulkd be about 50, | wn|1l do a field

they are using that area for the dancers.

visit after they open this afternoon to varify that

—— .

Cebra Toomps, Revenue Officer i1
Navad_a Department of Taxation
Gompliance Division

DV000198
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3. Which businesses responded advising either they were not liable due to:

8. Being non-profit. Of the 366 original potential licensees contacted, 137 responded as being non-
profit organizations and not subject to the Live Entertainment Tax.

b. Seating Capacity Belaw 300, Of the 366 original potential licensees contacted, 106 responded

that the LET was not applicable to their business because the maximum geating crpacity was
below 300. :

€. A chenge in seating capacily since the inception of the
Department is aware of
maximum seating capacity re-evaluated
inception of the tax. This club wses only part of & larger building
#at was originally issued a maximum occupancy permit
uikding. See reports from individual distriots explaining the process of ¢ anging maximim
occupancy of a facility. '

tax (July 2003). At this time, the
ho had their
Department after the

Discontinuation of Live Emtertainment. At this time, the Department is aware o
as live entertainment in the

e. Potential licensees contacted by the Department that were found to be licensed gaming
cstablishments reporting LET to Gaming Control Board, OF the ori ginal 366 original potential
licensees, 37 have been cancelled with the Department because they belong to GCB.

4. Timing of events; review of when events are offered during the year; 1.¢., timing of special events such as

NASCAR, concerts, etc., that would have an impact on the Fayment of LET. See attached calendar of
events,

-

£-mail attachments include northemn and southemn Novada summary lists for LET as prepared ) Kimber|
Whitfield in Las Vegas Office, and 2 calendar of events for the large facilities statewide, g Y

Requirements for changing maximum oceupancy of a facility:

Elko: Debra Toombs checked with the area city/county building inspectors, they all use the Uniform Building
Code specifications to determine the maximum seating/load capacity. They all use editions from varigus vears but
the seating capacity is detenmined completely by the square feet, For instance, the 1997 UBC uses 7 square feet
per person for seating, but if they were calcuiating a casino for example, they would use | square feet, They said
that casines are calculated differently because it would not be assumed that they would be putting seats in the

casine. The only way that a business or facility could get their capacity chasged would be to move or bujld awall
which would changg the square footage of the area. "

Carson: Per Linda Fleischmann, she received the following information:

Dv000204
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WLUIDA. She provided the [Cllowing intormation. 1 ha hre department works with the buliding department in
-198e33ing the safe seating capacity allowancea for facilities in Carson Cily for the purposas of holding activilles.
1Jut the building dapartiment actually maken the finai declsion and issyas the “maximum seating capacity” signs
that are posted on these premises. They use a formuia based on squars footage and the type of activity

multiplied by a prasst numter of pecpla for & safe such as dancing versus a ait-down concait for the purposs of
kesping a safs environment.

‘way to conaitently requiate if the numbsr of peapls al thass evants arg exceedin
facility. If the promoter/owner of the facility choosas to, for inatancs, ramove stationary seats to reducs the
numbar of occupants in the area, they are allowed to do 3o, Laeann cited an exampia at mﬂw
which thay reduced a mesting area from 300 to 150 for inaurarce purposes. When the building department
inspacts thase 3cilltes, they base their findings on the type of activity an a ¢

ase by case basis, If tha facility
pramotar permanantly alters the physical spacs, such as adding a raom, they would be ra~avaiuated by the

building and fire dagartmants tor maximum seating capacity, The city business licansing authority axplained that
they requires s layout sketch when tha live antariainment Invoives blacking off city sireets and thoroughfares.

Renat Don Christensen found the fotlowing information from the local authorities in Reno/Sparks & Washoe
Cotnty areas:

City of Reno- Fire Marshal- Taxpayer requests i'e-inspect!nn by writing letter, Inspection is
done within one week. New permit is issued (usually) within one month, No annual re-
inspection. Any ra-inspection Is done as a réspanse ta a complaint or after an incident,

City of Sparks- Fire Marshal- Taxpayer requests re-inspection by writing {etter. inspection is
done within one week. New permit i3 fssued {usually) within one month. There IS an annual
re-inspection for nightclubs, cabarets, mens’ clubs, ete. in Sparks,

Washae County- Now consolidated with City of Reno. Above (Reno) rules apply,
In all jurisdictions there is absolutely NO difﬁculty for a business to reduce the occupancy
permit. A business owner merely requests the occupancy number {le: from 450 currently

permitted to, say 295, a convenient target number) and it will be granted upan Inspection.

In the words of the Sparks Fire Marshal, a lower number is better for us {Fire Dept.) for
obvious safety reasons, '

Las Vegus: Paulina already E-maiied to you requirements for Las Vegas, Henderson and Clark County.

DV000205
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Luka Puscunig
[.egal Counsej

October 6, 2003
j}?:FFWED
Mr. Dino DiCianng ~
Depury Executive Dircctor 8T g J 2003
Department of Taxation
1550 E. College Parkway - ' Bvspers p ¥ il ap
. Suite 1[5 Fkxe g, "1 .

Carson City, NV 89706-7917

Re:  Proposed Live Entertaig ntent Tax Repulations

Dear Mr. DiCianna:

The purpose of this letter ig pmﬁda to the Department of Taxation some input as

to the draf regulations for discussion in regard to the Live Entertainment Tax ag imposed
under Senate Bill § of the 20:" Special Session, e

1« A3 you may know, the Lag Vegas Convention and Visitors Autharity (“LVCYA"™)
not only runs the Las_,Vegas..anyentlor.: Center but also runs Ca.shm_an Center here in Las

The LVCVA’s main concern relates to certain conventions and public events at
Cashman Center., Specifically, the LVCVA leases Cashman Center to pultlic events guch
a3 home shows, recreational shows and consumer shows that may have “incidenta)” five
entertainment beyond the live entertainment limitations set forth in Section 9. For
example, when the Harvest Festival leases Cashman Centey, the pritnary puspose for this
event i3 not live entertainment byt is mostly a forum by which artisans and other craft
makery can display their goods and seil the same to the general public. During the
Harvest Festival show, the show would have magicians, mimes and other ambient
music/entertainment (like the piano players at Paris). Under the October 2, 2003 draft
regulations, the Harvest Festjval woukl then arguably be taxed. 1do not believe thar it is
the intent of _-:the,-Nevada,SLatc Legislatwe to tax the Harvest. Festival or any like
c:nﬁvenlinn_qujr;ad.t:;huw. A - St L | X

~ The above referenced concern also relates to any “convention” a3 opposed to a
tradeshow, which may use Cashman Center and/ar the Las Vegas Convention Center,
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hro

Mr. Dino DiCianng
October 6, 2003
Page 2 of 2

The LVCVA would suggest that you expand the cope of Seclion 9, which is the
limitation af ljve entertamnment, to include any “ambient entertainment” a3 well as
tmbient backgrouad music, 'This ambient entertainment could be defined to include

Mimes, magicians and other Jike |ive entertatnment that is provided for the enjoyment of

the patrons while they attend the €vent, so long as such entertajnmeny is not the primary

In relation to your definition of “tradeshow" set forth in Section 3, Subsection 51
would respectfully request the language be changed 10 be read as follows:

“Tradeshow” means an event of limited duration, Bet-open—tio
t ey during which the merchandise ang
services of a particular trade or induslry are exhibited and/or
malters of interest to members of the trade or industry es-are

discussed”,

Thank you for allowing the LVCVA the opportunity to provide this written
comment on the proposed reguiations, The foregoing is preliminary only, and the
LVCVA respectfully reserves the nght to provide additional comments and suggestions
as the process moves forward ag additional draft regulations are considered,
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PIONEER

Center far the Performing Arts

Qctober 17, 2003

Ms. Cathy Chambersy

Auditor [

Nevada Department of Taxatian
4608 Kietzke Lanas

Building O, Room-263

Reno, Nevada 839502

Ra: Proposed Regulations
Nonpeofit Live Entertainment

Dear Ms, Chambers:

Thank yon for speaking with us recently concerning the Prposed regulations that yeur office 1s reviewing
for purposes of paragraph (b) of subseaction 5 of section 73 of Senats Bill No. § of tha 20* Special Sesgion, We have

reviewed Sections 3 and & of the draR regulations and have the following questiony or comments:
1. We assume, for purposes of Section 5, that the ward, “inere”, ts being used in a manger CONgistant
with Section 501(c)3 of the internal Revenue Code ant ail related Treasury Regutations angd
;»'_;s, Revenus Rulings. Thus, for example, a compensation rangement hetween the Ploneer Center
' and a peoduction COmpany that is (i) consistant with tha exempet purposes of the Ploneer, (ii) the

result of arm's lengih bargaining, and (iji) baged an reasongble compenaation, would nat result in
prohibited inuremasm Thie is clearly stated jn Revenue Ruling 69-383; ang

3. Given the foregoing, it would appear, so long a8 a nonprofit’s tay =xempt slatug remaing in effect,
thal 2 sonprofil would always be exempt from the tive Entertainment exciss tax.

Fred Boyd
President/Board Ch dirman

fljt

100 South Virginia Streat « Reno Navada 89508 » (775) 888-8210 « FAR [775) B60-83]
- Pioneer Center for the Performing Ans

RS

DV000554
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Octabwer 27, 2002

(702) A83.8839

Breanis K. Neilander, Chairnan
Novads State Gaming Coutrpl Hoard
1104, ¢l leee P:ukwuy

ELO). Box 80400

Carsan City, Nuvada 807072

Re: LOAZ/0X Drakl of Prupased Amendments 10 Re puiation 13 (LET)
Dese M, Chairman:

This will vansnit comments and questions o behalt of MGM MIRAGE concerning the
Ovinder 7, 2009, drafy of "Teoposed Amendments o Regulation 13." We wers unahle 10 offer
testhnony w.yonr pubfic hearing on Qetober 8, 2003, because of insufficient tine to make a
ihbrongh sindy of tite new provisions.

It eonaments and questions and the sections o which they are direeted are as follows:

E3.010 {5) - Is it intended (hai Suparbowl puities to which tickets are sold would fall
withiiy the definition of "live entetainnent'?

EXO10 (5)(b) - We supporl Alteenative B as being in accocd with the provisions of §. 43,

Iy iy b Wt the language af Altermative B can be wshaped in somic respoects, bul it
apnes dhe necessary essence. Types of fucilities that aro properly eacluded from “live
crfe nment” by (his lunguage are casine lounges ond bars where the attractiun consisis of tha
funsl or rofteshumnts sold and the natbiance provided, A pat of the ainbience i3 1w preseatation

DV0C0556
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ol eceonded iomsie i is facilitaed by o person, Such pervsons ucl mercly as facilitators uf the
recnsdeid musie, | | determining
- by the pushoof o butoa oc the ture of 3 dial oo electronic equipmenl - which music is most
ApPIDEGG to sosintain e desired ainbicnee for 1he facility throughout the cvening, ‘Vhese
"lonsic Tacibitnes” have ne substantiol inleraction with pitrons, they do nothing that would
vonsditute visual eatertainment for patrons and their numes are oot advertised as an alteuction for
palyons,

PL.OLG (5)0) - We support the exclusion for "instsumenta) mmbient background music”,
We assume fhis  cxchision is not aliecied by PLOIO(S)(U) 1Y if the facility in which the
“instnmiental mnbiein hackaround mosic” takes place is a bar, lounge or restaurant lucated ia or
IWSEE QR I SIS,

L3.010(5)(e) - We recammend adding w (his provision "or as pait_of the hackeround
umbiviee ol the facilty,” An example of this would be an cxeerpt Jrom an opeea sung hy a
winles in o faliaa cesinuesnt once o Lwice cvery iour,

L3ONUS) - We suppost this funguage. This is an appropriats meihod to Jdeal witle sales in
o idities with po mbuission charges thal eperate under a continual ling schedule, 1f 1he Toou,
wlwshment or wenhasdise s acdeted while the facility is in a live coteitamment Stilus, 1he
chiwge s tagspblo, i it is ordered belore oF afier sha facility is in a live cnlertainment Slatus, the
charpe is not tunale, -

FI0ANL1) - For purposes of elurity aaul consistency, we secommend that “clearty” bo
losertal betons "seo aml hear” in e Jast fine,

L1O25(6) - We eccommend this provision be amended 1o read 2 Jollows:

"HAhe purpose of the event is pot primurily for caennment, live entertainacnt
om0 Ddvate mcctingy or dingers attended by members of parisulur
jruip, or orpanjzatiung,
(k) Cosural wssemblages,
"{81 A gvent that limits pagicipation_to peysans  who are padicipants in

sunvenitons, exteaded buyiness mcelings of ournainenty e their
puess,”

W sopgest thal the addition of “group” to 13.025(6)(a) wll pravide for celebrations of
such eveats a5 weddings, bivthdays and anniversaries.

| It appears o us that the lanpuage proposed as 13.025(6)(c) might reud hetlee s a
suhsection rather Hian o sepiuite pacigsiph.

DVO00557
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Chetoinge 27, 200
Py 1

L3SNGY - Ax (e CONWIRNING partics are holy gaming licensees, why i3 1he approval of

the Chaimman neecssary? Wouldi't i be sufficient for the Chairman 1o be notificd who wiil iy
e 1ax? |

L6 - we Suggest ihe following be inseried in the fourth Jine foltawiagr
“osegion™:

“eoinmenger prioe o the v of he 3-year periad”,

Please lel e kuow i€ there are iy qoestions or if we need Lo supply clarification of any
ol onr prapuos;ils

Dest wishey,

Ruobeit D, Faiss

iH Muiubere loblby Siller
Meniber Scott Scheny
Chaiman Paer €. Bernhard
Chiet Gregary Galg
Deputy Chief Lynda L., Harzodl
Dejrity A G. Antonia A, Cowan
Hrece A Aguitein, Viee President & General Counsel, Bellagio Hotel Caging

DV000558
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- DINQ DICIANNO et ———————————
F

Fom: adlanso@ltonslsawysr.com

Sant: Thursday, QOctober 09, 2003 10:55 AM
Ta: DINQ DICIANNG
Subject: LET INFO
LETMEMO. wpd
117 KB)

Hlare ia the information thar I apoka to you about.

I hope it is usaful teo
you.

Hope all is well.
A

Alfredo T. Alonso
Govarnment Affairs HManager
Lionel Sawyer & Collins

- . —_— — - - s — - o - - e -— - -_— L —_- m = - - - e m - - - - -_— . —_— am

- - e B

Thigs a-mail maasago is confldential, intended only for the n

amed recipienti{s) abkaove and
may contain information that is a trade secrec,

Proprietary, privileged or atcorney work

product. If you have raceived rhig mesgage L error, or are not tha namad or intendad

recipienti{s}, plears immediately notify the sender at 702-3181-8888 and delecs thia e-mail
meszage and any attachments from Your workstation or network mail system,

DV0OC0575
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MEMORANDUM

To: Robert O, Faiss

From:  Louis V. Csoka

Subject: S.B. 8 -Construction of "Live Entartainment”
Date:  October 9, 2003

As requested by Bruce A, Aguilera, Vice President and General Caunsel of
Ballagio Casino Hotel, | have researched cerlain Issues involving the proper
construchon for “live entertainment” Pursuant to Nevada Senate 8ill § of the 20th
Speclal Session, Below is the result of my reseqrch:

L. duastions Presented

A, s the meaning of “live entertainmeni identical under the amendad
Casing Entertainment Tax CCET) and its succassor, the Lve Entertainment Tax
CLET?

8. Once promulgated, wil 1he Deparment of Taxation's (the

‘Department”) definition of “live antartalnment® be coniraiiing under both the CET
and the LET?

C. Wil the Deparment's definition of "live entertainmeant® supercede any
ofher adminisirotive definitions of tha same Promulgated for purposes of the CET?

. Short Answers

A.  The meaning oflive enterfdinment* under the amended CET and LET s
the same,

8. Once the Department determines the meaning of "live entertainment.”
that definition will confrol under boih the CET and the LET, regardless of which
agency collacts the fax.

C. The Departrment's definition of "live entertainment* will supercede all

- prior or contemporaneous administtative definitions promulgated to axplain that

farm.

DV000576
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DINQ DICIANNO

From: Novada Taxpayera Asscciation {EnIo@navadataxpﬁyars,urgl
Sent:  Wednesday, Octobar 08, 2003 10:34 AM

To: Dino DICIanno

Subject: Fw: Memo ra LET

Gaylyn received a cail this morning from &CB to confirm that they had received the

attached which I sent via fax. She was told that they will probably not get to this reg

until this afternoon,

L sent a copy ta Bill Bible and tald him about ¢338. T couldn't write it ina way that
satisfied me.

Carole

-~--- Original Message ---—

Frem: Nevada Taxpayers Association

To! Barbara Campbal

Ce: Gaylyn Spriggy ; Dayid Tumer

- Sent: Tuesday, Qclober 07, 2003 3:30 PM
Subjeci: Memo ra LET

FYI
Carcle

NEVADA TAXPAYERS ASSOCTIATION
. Lag Vegas Office

2303 €. Sohara Ave., Ste. 203

Lag Vegas, NV 89104

Phone: (702) 457-3442

Fax: (702) 457-4361

E-Mail: infuﬁnqudgjumegs,n:g
www:nevadatexpayers.org

‘Carson City Office

50l So. Carson St,, Ste 304
Carsen City, NV 89701

Phane: 775/882-2697

Fax: 775-8828938

Corrected Appellants' Appendix
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DING DICIANNO

g YO | Nevada Taxpayars Assocration [info'@navadalaxpayars.org)
g Sent Tueaday, Qctoker 21, 2003 2:02 PM
B T Ding DiClanno
Subject: Frw: 10/7/03 Draft of Proposed Amendments te¢ Regulation 123 {LET)
Impartance; High

mgm nurage - Reg.  mpm rmrage - Hey.
13 commenis ... 13 cemments ...
Hi Dinao -

Sorry I forgot te send you transcript. Wwhen I went on

email just now to find it T came
across Lhig which I thought you might £ind l1ntereating.

Carole

————— Original Message --—---

From: "ROBERT FAISS® <rfaigadlionelsawyer.com»
To: <infu@nevadataxpayers.org»

Sent: Friday, October 17, 2003 3:39 pM

Subject: 10/7/03 Drafc of Proposed Amandments to Regulation 13 (LET)

Plassa sea

- - —_ - o — - . - - - - . - - - e =u -— —_ — — — - - - - - -

-— A e e oam

- - — - - - - o e = o oum - -

Thig e-mail message 13 a confidential communication From tha 1
7 Collins and is intended only for tha named recipient(a) above and may contain information
&3 that ia a trade sacrat, propriatary, privileaged or attorney work Product, If you have.

“a¥ raceived this massage in exror, or ara not the named or intended recipient (3), pleasa

immediactely notify tha sender at 702-383-8B88 and delete this e-mail messags and any
attachments from your workstation or network mail System.

—_— . — — -— i - - en e = = - - - - - Lo T S S — - o e e oW o L - —_ -— - - -

aw Eirm of Lionsl Sawyer &

- aa - M =S o A o W W e = e m

DV000584
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October 21, 2003

(702) 383-8839

Dennis K. Neilander, Chairman
MNevada State Gaming Control Beard
1919 E. College Parkway

P.O. Box 8002

Carson City, Nevada 89702

Re: 10407/03 Draft of Proposed Amendments to Regulation 13 (LET)

Dear Mr. Chairman:

This will transmit comments and questions on behalf of MGM MIRAGE conceming the
October 7, 2003, dralt of "Proposed Amendments to Regulation 13." We were unable to offer

testimony at your public hearing on October 8, 2003, because of insufficient time to .make a
thorough study of the new provisions,

_ The comments and questions and the sections o which they are direcled are as follows:

£3.010 (5) - Is it intended that Supecbowl partles to which tickets are sold would fall
within the definttion of "live entertainment?

13.010 (5)(b} - We support Allernative B as being in accord with the provisions of S, B,

Tt may be that the language of Altemative B can be reshaped in some respects, but it
caplures the necessary essence, Types of facilities that are properly excluded from “live
ententainment” by this language are casine lounges and bars where the aftraction consists of the
food or refreshments sold and the ambiance provided. A part of the ambience is the presentation

CV000585
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uf recorded music that is lacilitated by u person. Such persons uct merely as facilitators of the
recorded MUSic, determining
- by the push of a button or the turn of a dial on electronic cquipment - which music is most
Appropriate I maintain the desired ambience for the facility throughout the evening, These
"music facilitators® have ne substantial interaction with patrons, they do nothing that would

constitule visual entertainment for patronis and their names are not advertised as an attraction for
patrons.

[3.010 (5){(e) - We suppont the exclusion for "instrumental ambient background music*,
We assume this  exclusion is not affected by 13.010(5)d)(1) if the facility in which the
"instrurnental ambicnt background music" 1akes place is a bar, lounge or restaurant located in or
near gaming areas.

13.010(5¥e) - We recommend adding ta this provision "or 23 part of the background

ambience of the facility.” An example of this would be an excerpt from an opera sung by a
waiter in an [alian restaurant once or twice every hour,

13.020(5) - We suppon this language. This is an appropriate method to deal with sales in
facilities with no admission charges that operate under a continual time schedule. If the food,
refreshment or merchandise is ordered while the facifity is in a ljive cnlertainment status, the

charge is 1axable, if it is ordered before or afier the facility is in a live entertainment status, 1he
charge is not taxable.

13.020(11) - For purposes of clarity and consisteacy, we recommend that “clearly” be
inserted before “see and hear” in the last line,

13.025(6) - We recommend this provision be amended to read as follows:

"If the purpose of the event is not primarily for entertainment live gntertainment
"(a) Private meetings or dinpers attended by members of a patticular
group ' :

QL. organization.
(b} Casual assemblages. |

"{e)} An event that limits participation to who are participanis i

conventons, extended business meelings or tourpaments and their

fnests.”

We suggest that the addition of "aroup” to 13.025(6)(a) will provide for celebrations of
such events as weddings, birthdays and anniversaries. :

It appears 10 us that the language proposed as 13.025(6){c) might read better as a
subsection rather than a separate paragraph. :

3
£

DV000586
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QOctober 21, 2003
Page 3

13.030(6) - As the conuacting parties ure both gaming licensees, why is the approval of

the Chairman necessary? Waouldn't it be sufficient for the Chairman to be natified who will pay
the tax?

13.060(1) - We suggest the following be inserted in the fourth line following
"prosecution”:
“commenced prier to the end of the S-year period”.

Please let me know if there are any questions o if we need ta supply ctanfication of any
of our proposals. '

Best wishes,

Robert D). Faiss

cc:  Member Bobby Siller
Member Scott Scherer
Chairman Peter C. Bernhard
Chief Gregory Gale !
Deputy Chief Lynda L, Hartzell j
Deputy A. G. Antonia A, Cowan 7
Bruce A. Apuilera, Vice President & Genera] Counsel, Bellagio Hotel Casino -

- DV000587
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D

DINO DICIANNOQ

From; MNevada Taxpayers Association {infc@ nevadataxpayers.org]
Sent; Tuesday, October 21, 2001 2:05 PM
To: Oing DiGIanno

Sublect: Fw: LET/Gaminy
importanca: High

FYT
Cargle

-—-=- Original Message -----
Fram: Navad ayers Assaciati

To: Barbara Camphai) ; David Turney ,
Co: Gaylyn Sprigas

Jent: Thursday, Octaber 18, 2003 12:18 PM
Sublect: LET/Gaming

Dear Alf -

I have attached a capy (both in Word Perfect and Word) of that portian of a transeript that Bob Fajsy ‘
sent me re the Gaming Contral Board meefing. I am not sending it to anyone else since I am not sure what

the ground rules qre cencerning dissemination of transcripts, For this reason, I woyld appreciate it if you
would use this just for your infarmaticn and not shore it with anyone else, ‘ '

Carole

NEVADA TAXPAYERS ASSCCIATION
Las Vegas Of fice

2303 E. Sohara Ave,, Ste, 203

Lad Vegas, NV 59104 _ _‘ ,
Phone: {702) 457-8442 5
Fax: (702) 457-6361)

E-Mail: info ntax 5.0

Wiwwinevedataxpayers.org

Carson City Office ’
301 So, Carsan 5t., Ste 301 | .

Cargon City, NV 89701

Phone: 775/882.2697

Fax: 775-8828938

DV000604
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: ¥
WA-NEVADA
ASSOCIATION
FAX TRANSMISSION COVER SHEET

TO: Sen, Randolph Townsend FAX NO.: (775)954-2023
. Bob Faiss - (702) 383-8845
Carole Vilardo (702) 457-6361
Diro DiCionna . (775) 687-5981
FROM:  Bill Bible FAX NO.: | (702) 7354620

DATE: November 17, 2003 TIME: 3:40 p.rv,

PAGES: 3 (including cover page)

COMMENTS:

B 3773 Howano HUGHTS Patiway 370 NORTH & |

W Yartlrmer hinmm: afiirin s
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MEVADA
RESORT
ASSOCIATION

November 17, 2003

MEMORANOUM

TQ; Barbara Camphel, Chairwoman, Nevada Tax Commission
Pater Bermhard, Chairman, Nevada Gaming Commission
Dennis Neilander, Chairman, State Gaming Conlrol Board

FROM: William A. Bible, President W’
SUBJECT:  Propesed Regutation on Live Enterainment Tax

At the Joint Werkshap on the Live Entertainment Tax that was held an
October 30, 2003, 1 testified that it may be necesaary to deveiop a defindion of,
and an exemption for, "ambiant entertainment” which may take place anywhere
in aither a gaming or nongaming facility in order to'create mood and atmosphera.
This type of entertainment is not the aAnmary attraction of the facility snd |s not
the main basis for why patrons come to the facillty.g

The lates! version of the Gaming Control Boarg's proposed Draft LET
Requiations, dated {1/ 14/03, includes a definion of. and exemption for, *ambient
entertainment.” Using this definltion as a starling poim, the Nevada Tax
Commission's proposed Dyaft Regulation, dated October 30, 2003, could he
amended {o substitute the following defimtion of *smbient entertainment”, with

appropriate language change in Section Z(7)(a), for the proposed definition of
“ambient background muysic* :

2 "Ambient entertainment® means entertainment that contributes to the general
almasphere of a facility but is not its prmary altraction. The term includes:

1. Instrumental or vocal music, which MBy Or may not be supplemented
with commentary by tha musiclans, in a restaurant, lounge or similar
area if such music does nat roubinely rise tc a vajume that interferes

with casual conversation and if such music wouid not generally cause
patrons to watch as well as listen;

2. instrumental or vacal music parformed in restaurants by employess
whose primary job function is that of prepanng or serving food,
rafreshments or beverages to patrons, if such instrumental or vocal
MUsic is not advertised as entertainment to the public.

R 53775 Hlowanw HikeHrs Pyovey W3 Ner'w g
A a5 Vicad, NOVADA 89109 =

DVOO0661
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Proposed Regulation on Live Entertainment Tax
Page 2

3, Perfurmer_s of any type whe stmil throughout the facility, and

establishment or attracy patrons o tha areas in which thay perform, as
long as any seating pravided in the immediate area of the performers
is limited 1o seating at siof machines or gaming iables.

It is aiso important to define the term “casyal assemblage®, found in

Section 78(5)(i) of 58 8, 20 Special session, in asdar to craaie regulatory
Centainty. Proposed language is set farth below;

“Casuai assemblage” includes, hut s nat limited to:

(a) Parﬁcipanis_in conventions, business fheetings or loumaments and

their guests: or

{by Persons celabrating a friend's of family member's wedding, birthday,
anniversary, graduation, religioys caremony or simifar occasion that is
generally recognizad as customary far celebration,

WAB:kd

C Sen. Randolph Townsend "

Members, Reygulatory Committee ;‘
Bob Faiss '

Carol Vilardo !
Dino DiCianng |

Corrected Appellants' Appendix
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DINOQ DICIANNO

f 1:@ From: Judy Seilin [JSallin@quirkandtratus.cnm}
' Sent; Wednesday, November (S, 2003 3:1 9 PM
To:  "Barbara Campbelf

Ce: 'BobFaiss’ Teay Gravas'; ‘Hle Tuttlg'

Tad Quirk

Quirk & Tratos

3773 Howard Hughaa Farkway, Suile 500 North
Lua Vegas, Nevada 58109

FPhone - (702) 792-3773

FAX - (702) 792-9002

The inforavation contalned in ihts electranic transmission Iy confidentlal Information and may ba
attornay/clisnt priviteged. It s intended only for the uss af the Individusi or anilty named abave, ANY
DISTRIBUTION QR COPYING OF THIS MESSAGE IS PRONIBITED, excopt by the Intendad reciplant,
Attemnpts to intarcept this measage aras in violttion of 18 U.5.C. 251 {1} of tha Elecironic Communications
8, Imprisonment andfor cvi damages,

'. -
)
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\ '{%ﬂgcowemmn CENTER DRIVE
5 VEGAS, NEVADA 89109
(702} 731-1928 « FAX (702} 731-3547

DATE: November 5, 2003

MEMO TQ: Barbara Campbell, Chairwoman, Nevada Tax Commission

RE: Live Entertainment Tax

Al the Tax Commission workshap last Thursday, you askad

that | forward you the proposed toxt |
réad during the hearing, it was as {ollows:

Service personnel whose Job responsibility is to serve food,
rafreshments or merchandise shail not be considerad five
emertainmant if they 8n3age int infrequent, non-featured activitios
such as singing or dancing while performing thelr service duties.

We aiso support the concept praposed by Mr. Faisa that would exempt ambiagnt entertainment that la
not the primary mativating factor or purpose of patrons visiting an ostablishment. We understang that Mr.

Faiss, and others, are working to set forth thig concept into regulatory languaga. | would he happy to work
with anyone lo assist in drafling language that includes these concepts.

‘}@ Wa are greatly appreciative of the wark being done by the Cam
Sl st

afis to work through this difficult Issue. If we can ba of any assi
ia contact us,

mission, Gaming Control Board, and
slance in any manner, please feei frag

Ted Quirk

Barbara Campbell: diciannu@guvmail.gtgts.nv.us

(ol v Bob Faissg rfaiss @ llonelsawyer.cam
Terry Graves ravastk @acl.ca
Ric Tuttla rictuttie @beachiv.com
Atullio Y beachiv.com

G\ISeliMEIQBEACHAX. ) 1-5-03.dog

DV000668

' Page 1020
Corrected Appellants' Appendix g




77) WV ﬁia"fﬁr-m thi}_ff}fh- -~ /4?"72"?7” E"{ﬁ_ﬁ/

. Dennis Neilander
| :@ Gaming Control Roard
: 1919 E. College Parkway
P.Q- 3003
Carson City, NV 89702

U'm Polynesian_and | knnw.many-nolmeuianmusician: and-hula-dancers This
emertainment tax is going to hurt jome, and eliminate work for others. For ingtance, if a
restaurant.in-a.casino should-decida to-hayeg Hawaiian buffet ong night.a weosk. they will
usually want to have a masician and a couple of hila dancers, The mugiciang will need to

; singr-and-the girls will.dancs, Definitely.cansing patrons to laok. However, thiy is net.y show
the parons go lo see, it simply adds atmosphere, -

There ire-otherrestaurants thay liketoprovide "fun™. for-their-patrons.. and.wouid
occasionsbly hire hylg dancers. This law iy guarsnteed to hurt many Polynesian musiciany
a0d-hula-dancers Jobawilk nos be created-which-would. have haen.

[ uﬂdeﬂtmd the difficult position you are in, bt when people hear that in the
“entest ainment-capitol.of the-wosld,” entertainment must_not be of & aature thatowould tend
10 cause peaple to watch ay well as listen,” peg ple shake their heada and loga faith in the
systam,ﬁl-duntt.mvy-rmr-ﬂmﬁunwou -ware.tosud.l-homen:q_gpmiJuchin.hﬂndljng ith

‘% Hula girls and musjcjang should be allowed 19 add “atmosphere” to the dinning experiencs,
* Prtv:nﬁng-them-ﬁ'nmworking-balpl no.gne,

Thank you very much for your ime and consideration|

—u©

Ioha,

4313 Bugsqe Ave ‘
Las ngn:}Tv 39108

cc: To others concerped.,

DV000669
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DINO DICIANNO

Frem: Campbesll, Barbara Smith [beampbell @ mrgmail.com)
Sent:  Tuesday, Novembar 18, 2003 9:34 AM

Ta: 'Bill Bible'

Jubject; RE: LET Commant Lettar

Bill

We are qoing to incamorats tha follawing into our propased draft languaga.

{Undar saction 11 (4) (b))

1. Instrumental or vocal music, which may or may nol be supplemented with
commentary by the musicians, in a restaurant, lounge or similar area if such music
does not routingly risa 1o a volume that interfares with casual conversation and if
such music would not generally cause patrons to walch as well as listen:

y
2. Instrumental or vocal music performed in reslaurants by employees whose primary
job function Is that of preparing or serving foond, rafreshments or beve rages to patron:
if such instrumental or vacal music ia not agventised as antartainment to (he public.

(Under Seclion 11 {7)

"Casual assemblage” includes, hut is not limitad to:

: “i% (@) Participants in conventions, business mastings or tournaments and their guests,; or

(b} Perscns celebrating a friend‘s or family member's wedding, birthday, anniversary,

graduation, religious ceremony or similar occasion that Js generally recognized as
custornary for calaebration.

The DAG has concerns aboul your recommaded Ianguage in Ambiant Entartainment 43, In summary, ha
fpais 1he language may lead to the exemption of "entartainers” at the Gantlermen Clubs, Therefors, wi
did nol incorparats itin our draft. Wa certatnly welcams comments at the hearing.

Amblent Enterainmant 34 appears to be appropriate under tha GCB, |f

. m net sure that it is apprapriate for
- Tax. Again, we welcome your commanis.

Barbara Smith Camphail
3950 Las Vagas Bivd. Sauth
Las Vegas, Navada 89119
702-632-7770 LV ofilce
702-597-2952 LV tax

??5-328-955$ Rene Cflica
775-328-9505 Rena fax

OV000675
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----- Criginal Message-—--

Frorm: Bl Bibla [mailto:wilﬂambible@lv. rmd. net]
Sent: Monday, November 17, 2003 4:08 AM
To: Barbara Campbell

Subject: Fw: LET Comment Letter

Barbara;

Original messaga came back as undellveraile,
Hopalully, this comas through.

Bill

== Qriginal Measagp -----

Fram; Bill Biyle

Ta: Qing Diciapng : Barhara Campbell
Ce: ROBERT FAISS

Sent: Monday, Novembar 17, 2003 3:39 PM
Sublect: LET Comment Lattar

Chairwoman Campbal| and Deputy Execulive Directar DiCianno:
Attached are the NRA's corrments an the lalest draft of the LET Reguiations.

As | indicated during aur telephone conversations, both of You have done an outstanding job in developing this

reguiation in a manner that will help keep Nevada as the entarlainmaent capital of tha worldi
Wa all appreciate your efforts,

aill

DV000676
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DINQ DICIANNO

From: 8ill Bible [wiilambible @iv.rmci.nat)
Sent:  Monday, Navember 17, 2003 2:40 PM
To: DING DICIANNO; Barbara Campbasll
Ce: ROBERT FAISS

Sublect: LET Comment Latler

Chalrwoman Campbail ang Deputy Exscutive Diractor DiCianno:
Attachad are the NRA's comments on the latest dralt of the LET Reguiations.
As | indicaled during our tslaphone convarsations, both of ¥ou have dona an o

reguiation In a mapner that will heip kaep Navada as the antertainment capital
Wae all appreciate your eliarts,
Gill

Corrected Appellants' Appendix
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November 17, 2003

MEMORANDUM

TO! Barbara Campball, Chairwoman, Nevada Tax Commission
Patar Barnhard, Chairman, Nevada Gaming Commission
Dennis Nailandar, Chairman, State Gaming Control Board

FROM: William A. Bible, Prasident
SUBJECT: Proposed Requiation on Live Entertainment Tax

At the Joint Workshcp on the Livg Entertainment Tax Ihat was held on
October 30, 2003, | testified that it may be necassary to develop a definition of, :
and an exemplion for, “ambient entartainment” which may taks place anywhera -
in aithar a gaming or rangaming facility in order to Create mood ang atmosphers,
This type of entertainment is not the Primary aitraction of the facility and is not
the main basis for why patrons come to the facility, :

Regulations, dated 11/1 4/03, includag a dafinion of, and axemption for, “ambient
entertainment.” Using this definitian a3 a starting point, the Nevada Tax
Commission's proposed Draft Regulation, dated Octobar 30, 2003, could he
amended to suhsglitute the following definitian of “ambient entertainment®, with

appropriate language change in Section 2(7)(a}, for the proposed definition of
“amblent background musije™

<. "Ambient entertalnment” means entertainment that Contributes to the ganeral
atmosphers of a facility but is not itg primary aftraction, The tarm includas:

1. Instrumental or vocal musie, which may or may not ba supplemanteq
with commentary by the musicians, in a restaurant, lounga or similar
area if such music does not routinely risa to a volume that interferes

with casual conversation and it such music wouid not gensraily cause
patrons to watch as welf ag listen;

2. Instrumental or vocal mysic parformed in restaurantg by employeas
whose primary job functian is that of preparing or serving foodq,

refreshmants or beverages 1o paleans, if such instrumeantal or vocal
music is not advertised ag entertainmant to the public,

DV0O00679
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Proposed Regulation on Liva Entertainment Tax
Page 2

3. Performars of any type who strojl throughout the facility; and

4. Performers situated within the garming or nongaming areas of a
licansed gaming astablishmant othar than in nightclubs, lotngas,
restaurants or showrooms who enhance the thems of the
establishment or atiract patrons to the areas in which they perform, as

long as any seating provided in thg immediale area of the pearformars
is limited to seating at slol machines or gaming tablas,

It is also important to define the term “casyaj assemblage”, found in
Section 78(5)(j) of S8 &, 20" Special session, in order (o creats regulatory
certainty. Proposed language is sot forth below:

“Cagual assemblage” includes, but is not limitad to:

Taxpayers Association where she advacates the elimination ‘of “cooking or
Product demonsirations” from the definition of live entertainment. There arg 3
number of svents such ag a rib or chill caok off in Sparks or Laughlin that allows
vendors {0 demanstrate their culinary skills and sel products assaciatad with

these skiils that just do not seem (ike the type of entartainmant envisioned jn -
S8a. ’

WAB:kd

c! Sen. Randolph Townsend

Members, Regulatory Commitiea ~’
B8ab Faiag

Caral Vilardo
Dino RiCianno
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Bela Vu, et al. v. Nevada De artment of Taxalion m .
Soreedsheel of LET Calleclipns by Taxpayer Group W t
Taxpayer Graups FYod FYgQs FYoé FYG7 Fraa FYos e LA LAl .« .
0% LET payers
Centernens Club 3 30014848413 SO36CQRRZ |5 544171456 3 EAROZIS 73T 7703398603  BEIZvR0BI [ : um N\.-.ﬁ 3
Agents and Managers for Artists, Athlsles, Enlerlainers. and Cthar Pushic Figuras % 154517 | & = Ts M — r - 3 - . 5 “
A Other Miscelaneous Store Retailer (except Tobacco Slofes) 3 20.720.90 [ 3 19.277.17 5 o - H 3o :
Calesers $ - I8 - Is 281214 % - 13 15000 | 5§ - | ST !
Chle and Soca Gryanzations % 15.00 | & 13 [
Corparate, Subsidiary, and Reglsnal Managing Qifieas § N52835[ 5 1344470713 77 i05 85 | 5 -3 - |5 - 4 i
Coametica, Beauly Sugplies, and Perfurme Slores 3 1565.27  BRE
Orinking Plazes (Alcaholc Bevoragrs) 5 4902034} S B6BOSEL7 |5 1118e3d7a]3 1250534045 0w s il 1.145.338.40 |5 :
Elechrenic Shopping 5 - I8 6196013 - 13 - 15 85003 - L)
Fire Arts Schoals s 13002018 12370505 1,188.20 1'% 0017 § 77450 |1 76300
Fitess_and Recreational Sporis Centars 3 L6 ST | F 822.20 | $ 1.123.30| 3 - H
Feod Servicg Condisciors - $ 527144 ] % 1801716
Fill-Service Restaurant 3 E77F17 ] % 58,5165.30 | § 2181205 % - 5 17250 | 3 4.372.89 [:
Gift, Nowally, ard Scuvendr Stores 3 B 3 - 5 - [ 9380 3% 12511 ] & 1,208,049 |-
“[Hateks (except Casina Hotels) and Motel 3 140545 % 7,080.44 | £ -
Inde perzdent Arlists, Writers, and Performers [] - I's - I3 - {5 - 3 10000 | 5 . = .
Lezgors of Nonrestdentlal Bulldings {excent Mlntwarehcuses) [ 73.613.34 : : :
Malign Ficture and Video Praguctian 3 2,400,758 . .
Musical Groupa ard Artisia 3 21011853 AT T EI | & 74782081 % 1020481 F 2565505 | § 18271 00 |5
ther Dired: Seling Eataklishrn=nis 3 30%.88 ?
Clrer Spactator Sports ] 3 - i .
Promaters of Perfarming Arls, Spars. and Similar Events without Fachilles [] 317658 | 8 TP73AT4( S 113,704.43 | 3 20219666 | £ a5 14218 | § EQ 818.85 |-
Recreational Goods Rental 3 _A28y2101 % JEZS 10| § 9,665,580 | § m.wmu.._ X E 4,90562 ¢ § -
Soend Remording Shediog ¥ EA7S5.GO | § 3726401 % 25000 | F . : ,
] . ; |
Sportinny Goods Stores - 3 - f _
) and Rec:eatlon inskrckon E 880227 % 400273 -5
Sports Teams and Glubs. 3 -
Theatar Compantes and Cinner Theatars 157522 & 238963 | 3 14159305 % 338,514 57 | § 159,338,600 |- :
Unclassidied 0T 06317 | 3 626795 § 5 X *
Subtolal of Al 10% LET payers collected by e Ceparimagnd P BB S P S OB it & Aﬂ\x

This docLiment was peepared pursuant [o an Report and Recommendations of Bonmie Sulla, Discevery Caommitsianer. This is nod an offial decument of arty agsncy of the State of Nevada, ,

A
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Deja Vu, ot al. v. Navada De artment of Taxation
Spreadshee: of LET Callactiong by Taxpayer Graup

£% LET payers
FY04 FYos Frog Fra? EYDB FYpg &
Agmintsiztion of Ganeral Ecanomic Prearams — EENEEYEE 21715441 [ 5 ~ 2T8.560.21 -
Agants Bnd Manapars for Artisls, Athigles, Entertainers, and Olher Public Figuras 3 20287051 § 2470862 | 5 20.738.84
A Enher Miscelaneovs Stare Relatlers {excapl Tobaccs Stores) 5 10,6B0.65 | § B 42275
Cosmetics, Boauty Supplies, and Perfume Stores L 554,447 46 LINA080 % 140501445 1§ 154408337 [ 0635502 [§ 255.347 93 | SRy
Dneikinegy Placas holic Beverages) ¥ 48 363.85 . [ - ) - 3 - .
Gift, Novelty, and Souvenir Steres ] 25945.81 | | T0H.343.05 | & 91,536.57 | 51,820,808
Jewalry, Watch, Puptious Stone. and Frecioys Malalg ] 19,806.50
Lesaars of Nonmesidential Bulldngs [axcep | MinrwarehoUses) % 208020005 1,426.57 [
Musical Grodps and Atists - 336.0D0 | & 34,1317 | § 3802217 | 1.391253 | 5 20,545.87 1
Dther 5 paciator Sports E 4827803 | % 13,863.05 |-
Fromolers of Parforming Avis, Sperts, and Simllar Events will F zciliies 390,840 8D FA0 624428 & 495,678,724 | § 4508521 | 4635121113 &350 102 76
Fromolers of Pertarming Avts, Eperty, ang Similar Event wihoul Faciiies 3 G4 RR2.91 ] t7,04932 | % -
Ratehacks 4,805 82 463645 | § 45480873 495818 2.460.95 | 743.75
Seund Recordng Bludios 3 327750 (& 3,086 25 |
Sporting zad Alnetit Goods Manufachuing 8 WL.04585 1 1Z,318.400
Spars Teams and Clubs 4557601 % 5.002261% 8209.00 ) & B5H58.00 1 3 F 422753 &74E.5D |-
tnilassified 5 1961093 [ 5 23,3271 (5 39,734 7B 30,055.69 Y
Subtotz! af All 5% LET payers caflested oy (e Department] BERTAEE T L el STRP L SR LSS 270509 R R Rl ek
Dapartmant Tatal LT Collectad i
Total Gaming LET Coltactions 205 2 0 e | EHBE S ) BN A E D %03 0 R et 2405
Fotd LET (Gaming + Departmant}
Gendpmen's Clubs as % of Tatad Colectsd per £vf 2% 5% 5% 5% 5% B% 5%

This document was pregared pursuant to an Raport and Recammendations of Bonnie Bulle, Plsccvery Cammissioner. This is not an cficl decumant of any agency of the State of Nevada.
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TRANSMISSION VERIFICATION REPORT

TIME : 12/86/2018 1@:22
NAME

FAxX

TEL :

SER. # @ BBBGINTS7HE3E

DATE, TIME 12/06 1B:1E
FAX NO. /NAME 4863416
DURATION B : A5: 26
PAGE ¢S 21
RESULT OK
MODE STANDARD
ECM
LAV OFBFICES
SHAFER & ASSQCIATES, P.C.
A PROFESSIONAL CORPORATION

3800 CAPITAL CI'TY BLVD,, SUI'TE 2
LANGITNG, MI 48906

E-MAIL: info@ bmdshaferlaw.mm

ERML;LEY J. SHAFER PHONE: 517-886-6560 ANDREA E. PRITZLAFF
ALSO MEEMBER, AZ HAR ‘ FAY: 517-8R86-6565 Anchvea@beadshalarlaw.cam
Erad@@hradshaferhiw.com _ MATTIEW 7. HOFFER

Mamgd bradshaforlaw.com

December 6, 2010

Vis HAND DELIVERY
The Honorable Jennifar PP. Togliatti

District Court Judge — Department 2
Regional Tustice Center

200 Lewis Avenue .

Las Vegas, Nevada 89155

RE: Deja Vi Showpgirls of Las Vegas, et al v._Nevada Dept of Taxation, e
" Fudicial District Court Filz No. A533273

Honorable Togliathi:

Pursuant to this Courl’s request, the purpose of this letter is to detail the discovery
~disputes that are currant]y outstanding in advance of the heanng scheduled for December 9,
2010,

" 1 sent a letter to counsel for the Defendants, Blake Doerr, on Qctober 25, 2010, detailing
the mformation that still had not been provided to Plaintiffs (Exhibit A). On November 22,
2010, Mr. Doerr mailed a supplemental document production, which contained cettain

clqt_:lf.ments‘ pmwouzljy pmvldedtl%ﬁe\é{é éi@ﬁﬁéﬁgmﬁ_ﬁﬁ 1 degf'ec-j In ﬂ'ddltmﬂ hc PfﬂVldDd Page 1040




TRANSMISSION VERIFICATION REPORT

TIME : 12/86/2816 1@:29

MAME
Fax
TEL

SER. # : ABBGINITSE3IE

DATE, TIME 12/86 18: 725
Fax NO. AHAME d8E3d1E
DURATTON B8: B3: 33
PAGE (5) 17
RESULT Ok
STANDARD
ECM
S _—
Octabiey 27, 2003

%&%:

(702) 793-3839

Dennis K, Nedlander, Clairenan
Nevadn Siite Gaming Coutral Hosrd
1919 K, Collgge Parkwuy

1.0, Bk 00

Casan Cily, Novada 897052

| 'H fﬂfﬂ?ﬂﬂ.l Drafl of Proposed Amendmeniy to Repuiation 13 (LET)

o My, Chhidoan:

This will \ransniiy comments and questions sn beholt of MGM MIRAGE « i

| ' i :ancerming the
Ovioher 7.-2000, draft of "Tropased Amentiitents @ Regulation 13.° We wers upuble 1o gﬂ'n-r
sty st.yomr publie heiring an Getolroe 8, 2003, breause of Insufficicnt thvie to make a
ihorangh study ol te qew provisions,

| Corrected Appellants' Appendix
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TRANSMISSION VERIFICATION REFORT

TIME : 12/B86/2818 18:37
NAME  :

F i

TEL :

CSER. # @ PARGON97S5E3E

r—
%

DATE, TIME 12/86 18:32
FAX NO. fNAME 4863416
DURATION va: B4: 33
PAGE (S 18
RESLLT Ol
MODE STANMDARD
ECH
Mot
DINO DICIANNG

From: (ampboel, Basbara Sith {beampbeli @ mrgmail.com)
Sent:  Tuasday, Movambar 18, 2003 9:34 AM

To: 'Bifl Sible’

Subjset: AE: LET Commant Leltar

Bilt
Wa are gaing ta incorporata the follawlng into our propased drait language.

{Under saction 11 (4} (b))
1. Instrumental or vacal music, which may or may not ba supplemanted with
commeniary by the musiciang, in a restaurant, lounge or simitar area if such music
doag not routingly rise’ ta a volumea that interfares with casual convearsation and i
such music would not ganarally cause pairons to watch as well as listen:

}
2. Instrumental ar vocal musit gertormad in restaurants by emplayees whose primary
job funciian is that of praparing or sawing foad, refrashments or bevarages 1o natron:
if such instrumental or vocal music is not advartised ag entertainment ta ihe public,

(uni:lar Sectian 11 (7)

';Casuai aagamblage” includes, but is not limited to:

{a} Paricipants in sarventions, business meetings or tournamenta and their guasts; or
() 'Femnrm celabrating a friend's of family member's wedding, birthday, anniversary,

graduation, religious caremany ar similar occasion that i3 ganarally recognized as
custarnary for celebralion.

Tha DAG had cortcams aboul yaur recommadad languags in Ambiont Entartalnment 3. In summasy, ha

thals the languaga may lead to the oxgmotion of "entarminers® at tha Qantlemen Cluba, Thorafors, wa
digl ot Incorparate it in aur drait. \We centainly waelcome eaminenis at tha haaring,

| , .
Amblant Fnlanalromont 34 Mﬁtgghﬁmﬁlﬁrﬁtﬁne‘mgﬂ .Iu).(d".",l"‘ﬁ Yows mursh miton dmoth b fm mamammnl ke hAF,)age 1042




Attorney General's Office
$55 E. Washington, Suitc 3900

Las Yegas, NV K9101

W

Electronically Filed
12/10/2010 08:41:23 AM

ORDR *
CATHERINE CORTEZ MASTO . _ég,.,“,..._ﬂ
Attorney General %" i

BLAKE A. DOERR CLERK OF THE COURT
Senior Deputy Attorney General

Nevada State Bar #9001

555 E. Washington Ave., Suite 3900

Las Vegas, Nevada 89101

(702) 486-3095

(702) 486-3416 fax

bdoerr@ag.nv.gov

Attorneys for the Nevada Defendants

DISTRICT COURT
CLARK COUNTY NEVADA

DEJA VU SHOWGIRLS OF LAS VEGAS,
LLC, dfb/a Déja Vu Showgirls, LITTLE
DARLINGS OF LAS VEGAS, LLC d/bfa
Little Darlings, K-KEL, INC., d/b/a
Spearmint Rhino Gentlemen's Club,
OLYMPUS GARDEN, INC., d/b/a Olympic
Garden, SHAC, LLC, d/b/a Sapphire, THE
POWER COMPANY, INC., d/bfa Crazy
Horse Too Genttemen's Club, D.
WESTWOOQD, INC., d/bfa Treasures, and
D.l. FOOD & BEVERAGE OF LAS VEGAS,

)
) Case No. A533273
)
)
)
)
)
)
)
%
LLC, d/bfa Scores, )
)
)
)
)
)
)
)
)
)
)
)
)

Dept. No. IX

ORDER DENYING MOTION FOR SUMMARY
JUDGMENT WITHOUT PREJUDICE

Plaintiff(s),
Vs, Date of Hearing: November 13, 2008
Time of Hearing: 9:00 a.m.
NEVADA DEPARTMENT OF TAXATION,
NEVADA TAX COMMISSION, NEVADA
STATE BOARD OF EXAMINERS, and
MICHELLE JACOBS, in her official
capacity only,

Defendants.

)
DEFENDANTS' MOTION FOR SUMMARY JUDGMENT came on for hearing on

November 13, 2008;

David J. Pope, Senior Depuly Attorney General, and Blake A. Doerr, Deputy Attorney
General, appeared on behalf of the Defendants; William J. Brown, Esg. and Bradley J.

Shafer, Esq. appeared on behalf of the Plaintiffs;

-§-
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1

]

The Court having considered the papers and pleadings as well as the oral argument

and finding that material issues of fact exist, herelry orders:

DEFENDANTS MOTION FOR SUMMARY JUDGMENT is DENIED without prefudics.

iT S 80 CJRD?—R[:D
DATED this ? day of December, 2010,

°§ & 5‘-‘.:! ..a-""§'
ﬁx’g&}%ﬂw&*“” i : Mé‘
nrtfer 16 gizath
L\ 1}3 TRIC &t}um Jumw

Respectfuliy submitiad:

CATHERINE CORTEZ MASTO
Attorney General |
e vy ; .
s ;e' #':’ \ &i \f H
. ,-‘&i\‘::i}{wﬁfxv{" y‘ :‘Lﬁ .p { £ f A
Blake A, Doerr &
Senior Deputy Attcrney General

2
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Electronically Filed

12/10/2010 08:42:40 AM
m ‘-%m——
CRDR :
CATHERINE CORTEZ MASTO CLERK OF THE COURT
Altorney General _
BLAKE A. DOERR '
Senior Deputy Attorney General , \

Nevada State Bar #8001

555 E. Washington Ava., Suite 3900
Las Vegas, Nevada 89101 '
(702) 486-3420

(702) 486-3416 fax

bdoerr@ag.nv.gov

Attorneys for the Nevada Defendants

DISTRICT COURT
CLARK COUNTY NEVADA

DEJA VU SHOWGIRLS OF LAS VEGAS,
LLC, divla D&ja Vu Showgirls, LITTLE
DARLINGS OF LAS VEGAS, LLC d/b/a
Little Darlings, K-KEL, INC., d/b/a
Spearmint Rhino Gentlemen's Club,
OLYMPUS GARDEN, INC,, d/b/a Olympic

Case No. A533273
Dept. No. IX

Garden, SHAC, LLC, d/b/a Sapphire, THE
POWER COMPANY, INC,, d/b/a Crazy
Horse Too Gentlemen’s Club, D.
WESTWOOD, INC,, d/b/a Treasures, and
D.I. FOOD & BEVERAGE OF LAS VEGAS,
LLC, d/b/a Scores,

Plaintiff(s),

ORDER DENYING MOTION TO DISMISS
WITHOUT PREJUDICE

~ Date of Hearing: July 31, 2008
Time of Hearing; 9:00 a.m.

VS,

NEVADA DEPARTMENT OF TAXATION,
NEVADA TAX COMMISSION, NEVADA
STATE BOARD OF EXAMINERS, and
MICHELLE JACOBS, in her official
capacity only,

Defendants,

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
}
)
)
)
)
)
)
)
)
)

' DEFENDANTS‘ MOTION TO DISMISS came on for hearing on July 31, 2008;
David J. Pope, Senior Deputy Attorney General, and Blake A. Doerr, Deputy Attorney
Genaeral, appeared on behalf of the Defendants’

Diana Sullivan, Esq, and Bradley J, Shafer. Esq.‘appeéred on behaif of the Plaintiffs:

Corrected Appellants' Appendix PagenlQdB 000147
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The Caurt having considered the papers and pleadings as weli as the oral a’rgumshi
hereby orders: : |

DEFENDANTS MOTICN TO DISMISS ls DENIED without pre}udic.

IT 1S SO ORDERED.

DATED this@ay of December, 2010,

Respectfully subinifted:

CATHERINE CORTEZ MASTO
Attorney General .

M? ~TTN

~T i}

By: L)’Z- ‘ ' /V&_/{’w’“'
Blake A. Doarr i
Senicr Depuly Aftorney General

2.
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Attorney General's Office
555 E. Washington, Suite 3900

Las Vegas, NV 8910

I

LI

10
1]
12
13
14

16
17
18
19
20
21

23
24
25
26
27
28

Electronically Filed
12/15/2010 08:59:28 AM

NEOJ )
CATHERINE CORTEZ MASTO % b W

Attorney General

Blake A. Doerr CLERK OF THE COURT
Deputy Attorney General

Nevada Bar No. 009001

VIVIENNE RAKOWSKY

Deputy Attorney General

Nevada Bar No. 009160

555 E. Washington Ave., Ste. 3900

Las Vegas, Nevada 89101

P: (702) 486-3095

F: (702) 486-3416

bdoerr@ag.nv.qov

vrakowsky@agq.nv.gov

Attorneys for Nevada Department of Taxation

DISTRICT COURT
CLARK COUNTY, NEVADA

DEJA VU SHOWGIRLS OF LAS VEGAS, L.L.C)

d/b/a Déja vu Showgirls, LITTLE DARLINGS Ol)

LAS VEGAS, L.L.C., d/b/a Little Darlings, K-KEL)

INC. d/b/a Spearmint Rhino Gentlemen’s Cluk)

OLYMPUS GARDEN, INC., d/b/a Olympiy) Case No. A533273
Garden, SHAC, L.L.C., d/b/a Sapphire, THE) Dept No. IX
POWER COMPANY, INC., d/b/a Crazy Horsy)

Too Gentlemen's Club, D. WESTWOOD, INC.
d/b/a Treasures, and D.I. FOOD & BEVERAGI
OF LAS VEGAS, L.L.C., d/b/a Scores,

Plaintiffs, NOTICE OF ENTRY OF ORDER

VS.

NEVADA DEPARTMENT OF TAXATION,
NEVADA TAX COMMISSION, NEVADA
STATE BOARD OF EXAMINERS, and
MICHELLE JACOBS, in her official capacity
only,

Defendants.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

)

PLEASE TAKE NOTICE that a Order Denying Motion for Summary Judgment Without
Prejudice was entered on 9th day of December, 2010, and e-filed on the 10th day of

-
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Attorney General's Office
555 I:. Washington, Suite 3900

Las Vegas, NV 89101

December, 2010, a copy of which is attached hereto.

DATED this 15th day of December, 2010.

CATHERINE CORTEZ MASTO
Attorney General

By.__/s/ BLAKE A. DOERR

BLAKE A. DOERR
Senior Deputy Attorney General

Corrected Appellants'-Ap-pendix
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Altorney General's Office
555 IX. Washington, Suite 3900

Las Vegas, NV 89101

(]

h

~3

CERTIFICATE OF MAILING

| hereby certify that on the 15th day of December, 2010, | served the foregoing NOTICE
OF ENTRY OF ORDER, by causing to be delivered to the Department of General Services fof
mailing at Las Vegas, Nevada, a true copy thereof, addressed to:

William H. Brown, Esq.

The William H. Brown Law Office, Ltd.
330 S. Third St., Ste. 860

Las Vegas, NV 89101

Bradley J. Shafer

Shafer & Associates, P.C.
3800 Capital City Blvd., Ste. 2
Lansing, Ml 48906-2110

/s/ TRACI PLOTNICK
An employee of Office of Attorney General

-3-
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Attorney General's Office
555 L. Washingrton, Suite 3900

Las Vepas, NV ¥9101

1~ [0}
(VP N

I
d=

Electronicalty Filed

12/10/2010 08:41:23 AM
CATHERINE CORTEZ MASTO % , _gﬁ“m,
Attorney General i
BLAKE A. DOERR CLERK OF THE COURT
Senior Deputy Attorney General
Nevada State Bar #9001
555 E. Washington Ave., Suite 3900
Las Vegas, Nevada 89101
(702) 486-3095
(702) 486-3416 fax
bdoerr@ag.nv.gov
Attorneys for the Nevada Defendants

ORDR

DISTRICT COURT
CLARK COUNTY NEVADA

DEJA VU SHOWGIRLS OF LAS VEGAS,
LLC, d/b/a Déja Vu Showgirls, LITTLE
DARLINGS OF LAS VEGAS, LLC d/b/a
Little Darlings, K-KEL, INC., d/b/a
Spearmint Rhino Gentlemen's Club,
OLYMPUS GARDEN, INC., d/b/a Olympic
Garden, SHAC, LLC, d/b/a Sapphire, THE
POWER COMPANY, INC., d/b/a Crazy
Horse Too Gentlemen's Club, D.
WESTWOOD, INC., d/b/a Treasures, and
D.l. FOOD & BEVERAGE OF LAS VEGAS,
LLC, d/b/a Scores,

Case No. A533273
Dept. No. IX

ORDER DENYING MOTION FOR SUMMARY
JUDGMENT WITHOUT PREJUDICE

Plaintiff(s),

Date of Hearing: November 13, 2008
Time of Hearing: 9:00 a.m.

VS.

NEVADA DEPARTMENT OF TAXATION.
NEVADA TAX COMMISSION, NEVADA
STATE BOARD OF EXAMINERS, and
MICHELLE JACOBS, in her official
capacity only,

Defendants.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

DEFENDANTS' MOTION FOR SUMMARY JUDGMENT came on for hearing on
November 13, 2008;

David J. Pope, Senior Deputy Attorney General, and Blake A. Doerr, Deputy Attorney
General, appeared on behalf of the Defendants; William J. Brown, Esq. and Bradiey J.

Shafer, Esq. appeared on behalf of the Plaintiffs;

-
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The Court naving considered the papers and pleadings as well as the oral argument

and finding that material issues of fact exist, hereby orders:

DEFENDANTS' MOTION FOR SUMMARY JUDGMENT is DENIED without prejudice.

ITIS SO ORDERED.
RS
DATED this 9 day of December, 2010.

WFL,M,;” £ et

/ J&nnifer Thgliatti ‘/E\B

STRIC QUURT JUDG

Respectfully submitted:

CATHERINE CORTEZ MASTQ
F\ftorney General s
N

’ F o
By: ,; 'z/ée:?* / ﬁy{:&ﬂgﬁw
Blake A, Domr &

Senior Deputy Attorney General

AL e STy awir—

AheAAs b rrrradsardroradasassarand

et tethhrananasmnanss s rears
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Attorney General's Office

555 E. Washington, Suite 3900

Las Vepgas, NV 89101

Electronically Filed
12/15/2010 09:00:32 AM

NEOJ )
CATHERINE CORTEZ MASTO % 4. Srinin

Attorney General

Blake A. Doerr CLERK OF THE COURT
Deputy Attorney General

Nevada Bar No. 009001

VIVIENNE RAKOWSKY

Deputy Attorney General

Nevada Bar No. 009160

555 E. Washington Ave., Ste. 3900

Las Vegas, Nevada 89101

P: (702) 486-3095

F: (702) 486-3416

bdoerr@ag.nv.qov

vrakowsky@ag.nv.gov

Attorneys for Nevada Department of Taxation

DISTRICT COURT
CLARK COUNTY, NEVADA

DEJA VU SHOWGIRLS OF LAS VEGAS, L.L.C.
d/b/a Déja vu Showgirls, LITTLE DARLINGS Ol
LAS VEGAS, L.L.C., d/b/a Little Darlings, K-KEL
INC. d/b/a Spearmint Rhino Gentlemen’'s Club
OLYMPUS GARDEN, INC., d/b/a Olympi
Garden, SHAC, L.L.C., d/b/a Sapphire, THI
POWER COMPANY, INC., d/b/a Crazy Horst
Too Gentlemen's Club, D. WESTWOOD, INC.
d/b/a Treasures, and D.l. FOOD & BEVERAGI
OF LAS VEGAS, L.L.C., d/b/a Scores,

Case No. A533273
Dept No. IX

Plaintiffs, NOTICE OF ENTRY OF ORDER

VS.

NEVADA DEPARTMENT OF TAXATION,
NEVADA TAX COMMISSION, NEVADA
STATE BOARD OF EXAMINERS, and
MICHELLE JACOBS, in her official capacity
only,

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

Defendants.

)
PLEASE TAKE NOTICE that a Order Denying Motion to Dismiss Without Prejudice was

entered on 9th day of December, 2010, and e-filed on the 10th day of December, 2010, a

Corrected Appellants' Apbendix Page 1052



Attorncy General's Office
555 I5. Washington, Suite 3900

Las Vegas, NV 83101
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copy of which is attached hereto.

DATED this 15th day of December, 2010.

CATHERINE CORTEZ MASTO
Attorney General

By.__/s/ BLAKE A. DOERR

BLAKE A. DOERR
Senior Deputy Attorney General
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Attorney General's Office
555 E. Washington, Suite 3900

Las Vegas, NV 89101

o

h

~

CERTIFICATE OF MAILING

|, hereby certify that on the 15th day of December, 2010, | served the foregoing NOTICH
OF ENTRY OF ORDER, by causing to be delivered to the Department of General Services fof
mailing at Las Vegas, Nevada, a true copy thereof, addressed to:

William H. Brown, Esq.

The William H. Brown Law Office, Ltd.
330 S. Third St., Ste. 860

Las Vegas, NV 89101

Bradley J. Shafer

Shafer & Associates, P.C.
3800 Capital City Blvd., Ste. 2
Lansing, Ml 48906-2110

/s/ TRACI PLOTNICK
An employee of Office of Attorney General
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Electronically Filed
12/10/2010 08:42:40 AM

ORDR Q%“ t

CATHERINE CORTEZ MASTO CLERK OF THE COURT
Attorney General

BLAKE A. DOERR

Senior Deputy Attorney General
Nevada State Bar #9001

955 E. Washington Ave., Suite 3900
Las Vegas, Nevada 89101

(702) 486-3420

(702) 486-3416 fax
bdoerr@ag.nv.gov

Attorneys for the Nevada Defendants

DISTRICT COURT
CLARK COUNTY NEVADA

DEJA VU SHOWGIRLS OF LAS VEGAS,
LLC, d/b/a Déja Vu Showgirls, LITTLE
DARLINGS OF LAS VEGAS, LLC d/b/a
Little Darlings, K-KEL, INC., d/b/a
Spearmint Rhino Gentlemen's Club,
OLYMPUS GARDEN, INC., d/b/a Olympic
Garden, SHAC, LLC, d/b/a Sapphire, THE
POWER COMPANY, INC., d/b/a Crazy
Horse Too Gentlemen's Club, D.
WESTWOOD, INC., d/b/a Treasures, and
D.l. FOOD & BEVERAGE OF LAS VEGAS,
LLC, d/b/a Scores,

Piaintiff(s),

Case No. A533273
Dept. No. IX

ORDER DENYING MOTION TO DISMISS
WITHOUT PREJUDICE

Date of Hearing: July 31, 2008
Time of Hearing: 9:00 a.m.

VS.

NEVADA DEPARTMENT OF TAXATION,
NEVADA TAX COMMISSION, NEVADA
STATE BOARD OF EXAMINERS, and
MICHELLE JACOBS, in her official
capacity only,

Defendants.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

DEFENDANTS® MOTION TO DISMISS came on for hearing on July 31, 2008:
David J. Pope, Senior Deputy Attorney General, and Blake A. Doerr, Deputy Attorney

General, appeared on behalf of the Defendants:

Diana Sullivan, Esq. and Bradley J. Shafer, Esq. appeared on behalf of the Plaintiffs:

-
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06A533273

DISTRICT COURT
CLARK COUNTY, NEVADA

Other Civil Filing COURT MINUTES December 28, 2010
06A533273 Little Darlings Of Las Vegas LLC, K-Kel Inc, et al
Vs
Nevada Dept Of Taxation, Olympus Garden Inc, et al
December 28, 2010 9:00 AM Status Check Status Check:
Reassignment/ Time
Schedule

HEARD BY: Togliatti, Jennifer COURTROOM: RJC Courtroom 14A
COURT CLERK: Alan Castle

RECORDER: Yvette G. Sison-Britt

PARTIES

PRESENT: Deja Vu Showgirls Of Las Vegas LLC  Plaintift
Shater, Bradley J. Attorney
Nevada Dept Of Taxation Defendant
Nevada State Board Of Examiners Defendant
Nevada Tax Commission Defendant
Doerr, Blake A. Attorney
Rakowsky, Vivienne Attorney

JOURNAL ENTRIES

Order denying motion for preliminary injunction without prejudice prepared by Plaintitf SIGNED IN
OPEN COURT and order denying, res judicata claim SIGNED IN OPEN COURT and returned to Mr.
Doerr. Colloquy regarding order regarding motion for summary judgment and motion to

Matter recalled. Bradley Shater, Esq. present via phone conference. Colloquy regarding separation of
powers argument. Order returned to counsel for correction to add language regarding pending
determination as to the separation of powers language and denial was based upon fact and law.

Colloquy regarding pending ruling on separation of powers issue, Discovery issues and scheduling
order once a determination has been made on the pending issues. Court advised counsel regarding
PRINT DATE: 12/28/2010 Page 1 of 2 Minutes Date: December 28, 2010
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06A533273

the Court's new assignment and anticipated reassignment of case during the first week of January
2011. COURT ORDERED, status check on Chief Judge's calendar to determine where case is going to
be assigned. Colloquy regarding Discovery, stipulation regarding cut-offs. Counsel inquired
regarding having case transferred to Judge Gonzalez for the purpose of Judicial Economy. Court
noted she already planned on speaking with the Presiding Civil Judge regarding transfer of case and
would bring counsel's request to transfer to Judge Gonzalez since she has some familiarity with the
case and that would limit additional delays following a ruling by this Court on the separation of
powers issue. Further, Court will advise parties next date of any developments in the transfer of
case.

01/13/2011 9:00 am. Status Check: Pending Ruling In Re - Separation of Powers Issue ... Discovery
Issues ... Trial Scheduling Order (Transfer of Case)

PRINT DATE: 12/28/2010 Page 2 of 2 Minutes Date: December 28, 2010
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WILLAIM H. BROWN, ESQ.
Nevada Bar No.: 7623

LAW OFFICES OF
WILLIAM H. BROWN, LTD.
330 S. Third St., Ste. 860

Las Vegas, Nevada §9101
Telephone: (702) 366-9311
Facsimile: (702) 366-9371
whrown@asullivanbrown.com
Counsel for Plaintiffs

BRADLEY J. SHAFER, ESQ.
Michigan State Bar P36604
SHAFER & ASSOCIATES, P.C.
3800 Capital City Boulevard, Suite 2
Lansing, Michigan 48906
Telephone: (517) 886-6560
Facsimile: (517) 886-6565
brad@bradshaferlaw.com
Co-Counsel for Plaintiffs

Admitted Pro Hac Vice

Electronically Filed
01/05/2011 04:03:47 PM

A b S

CLERK OF THE COURT

DISTRICT COURT

CLARK COUNTY, NEVADA

DEJA VU SHOWGIRLS OF LAS VEGAS,

LLC, d/b/a Dé¢ja Vu Showgirls, LITTLE

DARLINGS OF LAS VEGAS, LLC, et al.,
PlaintifTs,

VS,

NEVADA DEPARTMENT OF TAXATION
NEVADA TAX COMMISSION, ef al,

Defendants.

)
)
)
)
)
)
)
)
)
)
)
)
)
)

Case No.: A533273; Coordinated with
Case No.: A554970

ORDER DENYING DEFENDANTS’
RES JUDICATA CLAIM

Hearing Date: December 9, 2010
Hearing Time: 9:00 a.m.

Before this Court is that portion of the Plaintiffs’ Motion for Preliminary Injunction asserting

that N.R.S. §368A.280(1) violates the separation of powers provision of the Nevada Constitution and is

-1-
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therefore, invalid and unenforceable (the “Motion™). The Defendants have asserted in a second
supplement to their opposition to the Motion that the issues/claims raised in the Motion regarding the
claimed unconstitutionality of N.R.S. §368A.280(1) are barred by res judicata in light of rulings by the]
United States District Court for the District of Nevada and the Ninth Circuit United States Court of]
Appeals in the case generally captioned as Deja Vu Showgirls of Las Vegas, L.L.C. v. The Nevada
Department of Taxation, District Court No, 2:06-cv-0480-RLH-RJJ, and appellate court docket number
06-16634.

The Motion having come on for hearing before this Honorable Court on December 9, 2010, af
the hour of 9:00 a.m., and the Court having read and considered the papers and pleadings on file herein|

and the arguments of counsel, the Court hereby orders as follows:

ORDER

IT IS THEREFORE ORDERED, ADJUDGED, AND DECREED that the Defendants® claim
that Plaintiffs’ Motion for Preliminary Injunction in regard to the alleged unconstitutionality of N.R.S|
§3684.280(1) is barred by res judicata is hereby DENIED,

IT IS FURTHER ORDERED that this Court will rule on Plaintiffs’ separation of powers

argument contained in the Motion by separate order.

i
Dated this gday ot Decernl'sin.

IT IS SO ORDERED.

Jnnis f2 Toffeak

IFER GLIATTI
STRICT C URT JUDGE

Respectfully Submitted:
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LAW OFFICES OF
WILLIAM H. BROWN, LTD.

N (-

WILLIAM H. BROWN, ESQ.

Nevada Bar No.: 7623

LAW OFFICES OF WILLIAM H. BROWN, LTD.
330 S. Third St., Ste. 860

Las Vegas, Nevada 89101

Telephone: (702) 366-9311

Facsimile: (702) 366-9371

By:

Counsel for Plaintiffs

-3-
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06A533273

DISTRICT COURT
CLARK COUNTY, NEVADA

Other Civil Filing COURT MINUTES January 13, 2011

06A533273 Little Darlings Of Las Vegas LLC, K-Kel Inc, et al
Vs
Nevada Dept Of Taxation, Olympus Garden Inc, et al

January 13, 2011 9:00 AM Request of Court Assignment D.C. X1
HEARD BY: Togliatti, Jennifer COURTROOM: RJC Courtroom 14A
COURT CLERK: Alan Castle

RECORDER: Yvette G. Sison-Britt

PARTIES

PRESENT: Deja Vu Showgirls Of Las Vegas LLC  Plaintift
Shater, Bradley J. Attorney
Brown, William H. Attorney
Nevada Dept Of Taxation Detendant
Nevada State Board Of Examiners Defendant
Nevada Tax Commission Defendant
Rakowsky, Vivienne Attorney
Doerr, Blake A. Attorney
Pope, David . Attorney

JOURNAL ENTRIES

- Status Check: Pending Ruling In Re - Separation of Powers Issue ... Discovery Issues ... Trial

Scheduling Order (Transfer of Case)

Colloquy regarding assignment of the case. Based upon consideration of the suggestion of parties
last date. The Court has discussed with the Presiding Civil Judge the case and the facts at issue in
this case, as well as the law at issue in this case and the fact that Judge Gonzalez has some familiarity
with this case as well as the fact that she is the Presiding Civil Judge, to ensure the orderly
administration of justice in this matter, Pursuant to EDCR Rule 1.30(b)(15), by Authority of Chief
Judge, COURT ORDERS, case ASSIGNED to Department XI. FURTHER, Court has discussed that
there are two outstanding legal issues that remain undecided before this Court; inherent authority
issue and

PRINT DATE: 01/13/2011 Page 1o0of 2 Minutes Date: January 13, 2011
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06A533273

This Court declines to rule on the inherent authority issue and Discovery matters which are still
pending and should be heard before the Trial Court. This Court has advised it need her immediate
attention and as a result of this determination, Court asks parties to Provide Judge Gonzalez a copy
of the IN-CAMERA production for her to review everything that has been provided to this Court. At
the request of Ms. Rakowsky, this Court will return the IN-CAMERA production already produced
back to counsel. Court directed counsel to contact Court in chambers for return of production. Mr.
Shater expressed concern regarding this Court's prior ruling. Court noted there has been no
definitive ruling to date on Plaintift's Discovery request. Court find counsel is entitled and directed
counsel make Discovery request and have it ruled upon by Judge Gonzalez. Mr. Shater indicated he
provided Court with a chart listing the Plaintitf's unresolved Discovery requests.

01/26/11 10:00 a.m. Status Check: Progress of Case//Pending Issue In Re - Separation of Powers
Issue/ /Discovery Issues (D.C. XI -1 HOUR)

PRINT DATE: 01/13/2011 Page 2of 2 Minutes Date: January 13, 2011
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Attoraey General's Office
555 1:. Washington, Suite 3900

Las Vegas, NV 89101

O O 0O N OO O AW DN

YT LS T 2 B S T N R N e N I L e . S T e T T
0o ~N O O A W N a0 O oo N O ;o & O0OhhD -

Electronically Filed
01/13/2011 10:21:25 AM

Q%J.W

CLERK OF THE COURT

ORDR

CATHERINE CORTEZ MASTO
Attorney General

BLAKE A. DOERR

Deputy Attorney General

Nevada State Bar #9001

555 E. Washington Ave., Suite 3900
Las Vegas, Nevada 89101

(702) 486-3095

(702) 486-3416 fax
bdoerr@ag.nv.gov

Attorneys for the Nevada Defendants

DEJA VU SHOWGIRLS OF LAS VEGAS,
LLC, d/b/a Déja Vu Showgirls, LITTLE
DARLINGS OF LAS VEGAS, LLC d/b/a
Little Darlings, K-KEL, INC., d/b/a
Spearmint Rhino Gentlemen’s Club,
OLYMPUS GARDEN, INC., d/b/a Olympic
Garden, SHAC, LLC, d/b/a Sapphire, THE
POWER COMPANY, INC., d/b/a Crazy
Horse Too Gentlemen’s Club, D.
WESTWOOD, INC., d/b/a Treasures, and
D.l. FOOD & BEVERAGE OF LAS VEGAS,
LLC, d/b/a Scores,

Case No. A533273
Dept. No. IX

ORDER DENYING MOTION FOR
PRELIMINARY INJUNCTION
WITHOUT PREJUDICE

Plaintiff(s),
VS. Date of Hearing: July 31, 2008
Time of Hearing: 9:00 a.m.
NEVADA DEPARTMENT OF TAXATION,
NEVADA TAX COMMISSION, NEVADA
STATE BOARD OF EXAMINERS;, and
MICHELLE JACOBS, in her official
capacity only,

Defendants.

vvvvvvvvvvvvvvvvvvvvvvvvvvvvv

DISTRICT COURT
CLARK COUNTY NEVADA

PLAINTIFFS' MOTION FOR PRELIMINARY INJUNCTION came on for hearing
on July 31, 2008;

-
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DI STRI CT COURT
CLARK COUNTY, NEVADA

DEJA VU SHONMG RLS OF LAS
VEGAS, LLC, et al.

* * * % *

CASE NO. A-533273

DEPT. NO 9
Pl aintiffs,
VS. Coordi nated with:

NEVADA DEPARTMENT OF TAXATI ON . A- 554970

NEVADA TAX COW SSI| ON,
et al.,

Def endant s.

Transcri pt of
Pr oceedi ngs

BEFORE THE HONORABLE JENNI FER TOGLI ATTl, DI STRI CT COURT JUDGE

REQUEST OF COURT

THURSDAY, JANUARY 13, 2011

APPEARANCES:

FOR THE PLAI NTI FFS:

FOR DEPT. OF TAXATI ON:

COURT RECORDER:

YVETTE SI SON-BRI TT
District Court

WLLI AM H BROMW, ESQ
330 S. Third St., Ste. 860
Las Vegas, NV 89101

BRADLEY J. SHAFER, ESQ.
3800 Capitol Gty Blvd, Ste. 2
Lansi ng, M 48906

VI VI ENNE RAKOWBKY, ESQ

BLAKE DOERR, ESQ

DAVID J. POPE, ESQ

Attorney Ceneral's Ofice

555 E. Washi ngton Ave., #3900
Las Vegas, NV 89101

TRANSCRI PTI ON BY:

VERBATI M DI G TAL REPORTI NG LLC
Engl ewood, CO 80110
(303) 798-0890

Proceedi ngs recorded by audi o-visual recording, transcript
produced by transcription service.
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LAS VEGAS, NEVADA, THURSDAY, JANUARY 13, 2011, 8:59 A M

THE COURT: kay, |I'mgoing to call the Deja Vu
case. Counsel, will you state your appearances for the
record.

MR. SHAFER  Bradl ey Shafer appearing on behal f of
the plaintiffs pro hoc vice, Your Honor.

MR. BROAWN: W I Iliam Brown, |ocal counsel for the
plaintiffs.

M5. RAKOWBKY: Vivienne Rakowsky fromthe Attorney
General's O fice on behalf of the Departnent of Taxation.

MR. DCERR: Bl ake Doerr fromthe Attorney General's
O fice on behalf of the Departnent of Taxation.

MR. POPE: And David Pope also with the Attorney
General's O fice on behalf of the defendants.

THE COURT: The first thing | wanted to address was
t he assignnent of the cases. | have given carefu
consideration to your suggestion at the last court date. And
| have al so discussed the issue of the assignnent of the case
with our presiding civil judge, Judge Gonzal ez.

Based upon ny understanding of the facts at issue in
this case, and the law at issue in this case, and the fact
that she has sonme famliarity with the case because she's had
you appear before her in ny stead previously, and the fact
that she is the presiding civil judge, | have decided to,

pursuant to EDCR 1.30, to ensure the orderly adm nistration of

Verbatim Digital Reporting, LLC ¢ 303-798-0890

Corrected Appellants' Appendix Page 1067




© 00 N o o -~ w N Pk

N NN N NN P P R R R R R R R
a A W N P O © 00 N o O »d W N -, O

justice in this matter, ordered the case transferred to Judge
Gonzal ez.

Now, |'ve also discussed with Judge Gonzal ez that
there are two outstanding | egal issues that, of |egal
di scovery issues that the parties have been waiting for nme to
decide. One of the issues that cones to m nd when consi dering
all of this is that because there are issues of
constitutionality, and other significant issues associ ated
wWith statutory interpretation, | ama little -- | was a little
concer ned about making sone specific rulings that then the
whol e case goes to her and then she gets reversed from ny
rulings, or she disagrees with ny rulings. That's a problem

So you' ve done a lot of work in front ne regarding
the two issues that are pending. M concernis | -- | think
|"mgoing to decline to rule on the inherent authority issue,
because | think if it's not noot, quite frankly, by a deni al
of prelimnary injunction, then she should rule upon it,
because it's her case, and at the end of the day she's going
to decide your issues, and she's been given a case reduction,
based upon her presiding judge situation and her busi ness
court matters, so she has nore tinme than, perhaps, she used
t o.

And | have advised her that this case needs her
i mredi ate attention so she's going to take it and, because

it's getting -- getting to that point.

Verbatim Digital Reporting, LLC 4 303-798-0890
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So then the only other issues were the discovery
i ssues. Again, you all are going to think that you've been
through all of this and |I'm punting the matter to her, which
to -- that is the practical effect, is | ampunting this to
Judge Gonzal ez because at the end of the day she's the one
that's either going to nmake the sunmary judgnent ruling, try
t he case, decide your procedural issues regarding the Petition
for Judicial Review that you believe should have been filed
versus what has been filed and all those issues.

So what | -- what | propose to you is, you know, the
bad news is you're not |eaving here with a ruling and you
didn't get one before. The good news is you nmade a specific
request that seened reasonable to ne, based upon all the hard
work that you've done in this case and ny famliarity with the
issues that I"'mgoing to grant. And you are going to Judge
Gonzal ez.

So the question becones, ny plan was to go down the
hal | and advi se her of the Status Check date that | set in her
departnent for her, and advise her of the issues that are
pending. The only thing | need you to do is give you the --
have her give -- have you give her a copy of your in canera
production -- | know you have a copy of it -- so that she can
review it, because otherw se, we're having a hybrid of
deci si on- maki ng.

So normally | think this would result in a del ay.
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But based upon ny conversations with her, | don't think it
will be much of a delay. | told her if she takes this case,
if she's willing to take this case, she has to prioritize it
because of its age and pending issues. And so she agreed to
do that. And she's -- |I'massum ng one of the reasons you al
agreed to her assignment or -- or requested it, is because of
your famliarity with her.

So she'll get it done. And | apol ogize for the
i nconveni ence, but at some point |I've got to make -- |'m going
to make a proclamati on about the inherent authority of the
courts and order discovery either she m ght not have, or she
woul d have and I wouldn't have. [|'mnot confortable handing
her my, here's all ny rulings, good luck with that.

So I know that's an inconvenience and it will result
in a delay, but it won't be a significant delay because |'ve
made those arrangenents with her. Do you have any questions?

MR. SHAFER  Your Honor, the only issue that |
foresee on the hand-off and regarding the discovery issue is
what the defense raised last tinme in regard to the | anguage of
that m nute order and whether there was a full definitive
ruling in regard to discovery.

Now, you know, since the date of that m nute order
we've -- |'ve now been back here to Vegas four tinmes, and |'ve
been here on a tel ephone conference as well as we were

di scussi ng what additional discovery, if any, the plaintiffs
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are entitled to. And so ny only concern is if you' re just
giving this case over to her, the defense -- the defendants
are going to say, here's Judge Togliatti's m nute order, al

the di scovery has already been ruled on, there's nothing nore

there. And --
THE COURT: Well, that -- that's not true because
did -- | ordered an in canera production and went through |ine

by line and asked to be able to review those to make a
determ nation as to whether anything el se was required.

So to the extent that | didn't -- | nean, | thought
that's what we were doing here. And perhaps |I'm not
articulating nyself very well.

MR. SHAFER: | agree with you a hundred percent, but
a Court speaks through its witten orders and --

THE COURT: Okay, well give ne a witten Order and
"1l speak through it --

MR. SHAFER:  Ckay.

THE COURT: -- saying that the Court has continued
to consider discover issues, and quite frankly --

MR. SHAFER And it's just made no definitive --

THE COURT: It made no -- well, | haven't rul ed upon
the -- you know, the Departnment of Taxation's position that
under no circunstances can the Court order what you're asking
for has not been rul ed upon.

| nmean, they did produce what | earlier ordered.
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mean, they have conplied with what |'ve ordered thus far. |
don't -- and in an appropriate fashion. And to that -- to the
extent that they net that argunent, they're correct.

But by no neans did the Court intend the | anguage of
that previous mnute order to conclude the discovery issues.
And so to the extent that | need a witten Order to satisfy
you that you are still free to have your discovery requests
consi dered by Judge Gonzalez, if that's -- | nean, | thought
that's what we've been doing, then | don't know what, if any,
obj ection you have to that.

You have argued that -- that | made a ruling and you
conplied with it, and -- and that should be it, and |I'mnot --
" m not authorized or would be in violation of Nevada law to
order anything else. But, | nean, | don't think that we have
been in the posture that we're done considering the request
for discovery, correct?

M5. RAKOABKY: Yeah, | believe that the -- the basic
order that we're going back to is the one where you were
supposed to check to nake sure that the -- we were going to do
it by categories, which we did.

And | believe that you were going to check to make
sure that the entities |listed on each category were, in fact,
entities that belonged in that category and that those
categories did not contain gentlenen's clubs. And | believe

that's where we were on the discovery.
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| thought that, you know, pursuant to the Di scovery
Comm ssi oner order and your subsequent order that that's --
that's the point that we were at discovery. | didn't think
that we were going to reopen the whole issue to start
producing all the -- all of the original docunents that the
plaintiffs has asked for.

MR. SHAFER:  Your Honor, about three or four
hearings ago | gave you their chart and | had underlined in
red, I gave you ny copy, and you're saying, M. Shafer, you
want everything? | said no, Your Honor, |'ve actually limted
it down, and here's what | had, you know, underlining nmy own
in regards to certain categories where | wanted the underlying
docunentation so that | could see what those figures conprised
of .

And | think that's what we've been argui ng about, of

whet her | get any of that.

THE COURT: | think you're entitled to nake that
request to Judge Gonzalez. | don't think I've rul ed upon that
request. |'mclear on what you've been asking for. |'mjust
saying that I -- | -- if I wasn't clear, that | was stil
considering it, then -- then that's ny (indiscernible).

MR, SHAFER | think as long as | can get a

transcript of this hearing, in case the issue conmes up in
front of Judge Gonzal ez, we'll be fine.

THE COURT: Ckay. Well, here's ny question. How
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long would it take you to get -- because | -- |'m not
confortabl e just handing her what | have. And there's a
reason for that. Because if -- if you all are -- you have to
gi ve her what you want her to have so that you know that she
has everything. And then I'mnot part of sone inquiry |ater
that hey, you didn't give her ny list with the red underlines.
|"mnot confortable with that.

| nmean, | have it, but I'mnot confortable with that
because then |I'm sonehow part of it. So | knowit's an
i nconveni ence, | do, and | apol ogi ze for that inconvenience.
But to ensure that you are satisfied that she got everything
you wanted her to have that's previously been given to ne, and
the record can be made by each side that that's been done, as
opposed to relying on it being done behind the scenes, which
|"'mnot confortable with, then | need you to do that. How
| ong do you think that would take?

Basically, giving her what you've given ne for your
in canera review and -- because here's the other thing.
know I'"'m-- | brought up at sone point filing that under seal.
| never did it, because we never really got to that point.
mean, the reason you file sonething under seal is because
you're going to make a ruling, and then for appellate
pur poses, or Wit purposes, that is under seal for review by
the Suprene Court.

kay, | haven't made that ruling. And so | haven't
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actually -- you know, if |I disallowed it and didn't allow t hem
to have it, then -- then presumably it would be under seal for
himto argue to the Suprene Court, go |ook at that docunent,

|l ook, it's got all these things, there's no way for ne to

know, | need it, | need it, | need it.

If | denied it -- | nean, if | granted it, you're
saying look at all this private tax information, she's not
entitled to give this under NRS whatever. It needs to be
filed at some point. But | would assune that because we have
to do a witten order with that, that she would want to nmake
her own finding. | think it's kind of a no-brainer, but
that's for her to decide. But it wll be fairly -- that's the
| east conplicated issue in this case.

But it still has not been filed under seal. | nean,
we' ve tal ked about it, but I just want to nake a record |
didn't file it because there's no Order and no decision has
been made. So when that happens, sonebody's got to renenber
to file that.

M5. RAKOWSBKY:  Your Honor, then can we request the
docunents that we provided to cone back to us so they're not
| angui shing in an office sonewhere that becone a public record
at sone point.

THE COURT: (Indiscernible) there's always sonet hing
(i ndiscernible) anyway. | will -- I'min about ten boxes

still.
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M5. RAKOABKY:  Okay.
THE COURT: So it's there sonmewhere. And if you

call ny office in about a week, | will look for it between now
and then and -- and return it to you. But I'mnot -- like |
said, | would rather return it to you, but still have you give

her what you want her to have instead of nme doing that.

M5. RAKOWBKY: That's fine, Your Honor

THE COURT: Ckay.

M5. RAKOWBKY: Thank you very much.

THE COURT: So how |l ong do you need to do that?

MR. SHAFER: All | have, | guess -- | nean, the
pl eadi ngs are the pleadings, right? You re not asking --

THE COURT: You have your red -- red -- you have
your hot -- you have your hot button punch list? Do you
have --

MR. DOERR: | think that's this, Brad, isn't it?

MR. SHAFER: Right. The chart -- the chart, | could
just --

THE COURT: But that's just the pleading. | can't
remenber if you had filed it or you just hand it to ne.

MR. SHAFER: No, | just handed it to you. And then
what you did was in regard to the discovery disputes, you
asked us -- you asked ne to send a letter -- well, we sent
|l etters back and forth, and then you asked the last tinme we

were here, or maybe two tinmes ago for us to file the docunent,
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actually file the docunent and just call it sonmething, | don't
remenber what it was called. It was -- you know, we sent a
series of letters and --

THE COURT: Right.

MR. SHAFER  -- suppl enental stuff.

THE COURT: That way she can pull that. Wile it
needs to be in the record, because | was specifically
referencing it and -- | nmean, she's going to be able to read
this and understand what the issues are.

M5. RAKOWBKY: And this is fine. This is part of
the court record. It's -- it's the other docunents that --
that the Departnent is concerned about.

MR. SHAFER | can probably just figure out --

THE COURT: The list of --

MR. SHAFER -- fromny chart --

THE COURT: (Okay, besides the list of the entities,
there was a list of entities that --

MR. DCERR. Fromthe |arge --

THE COURT: Right. What el se?

M5. RAKOABKY: W give it to -- we give you --
everything was stanped "confidential", and those itens that
are stanped actually confidential would be (indiscernible).

THE COURT: Ckay.

M5. RAKOWSKY: Thank you.

THE COURT: But |I'mjust saying, just in the event
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that | don't mss anything that was stanped "confidential"
t he paperwork, the lists, and what el se?

MR. DOERR: | believe that was all. And -- and |
think it came in one parcel to you in a manila envel ope, and
| - -

THE COURT: Ckay.

MR. DOERR: -- seemto recall you opening it here.

THE COURT: Do you have any probl em giving ne about
ten mnutes to -- to handl e one case and wal k down t he hal
and ask the assistant? Can we get together and give ne a
couple dates in the reasonably near future that | could ask
her to have this matter heard?

MR. SHAFER  Sure.

THE COURT: So, | don't know. She does court call,
but I think you'll want to nake that first appearance.

MR SHAFER: | agree.

THE COURT: But --

(Pause in the proceedi ngs)

THE COURT: (Okay, we're going to talk to them you
tal k anmongst yourselves, and then we're going to try to get
you on soon. | nean, | don't know what your schedule is for
trial, but soon.

M5. RAKOWBKY: Thank you, Your Honor

MR. SHAFER | have a trial in Anchorage starting

this yeah, February 7th, so.
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THE COURT: Anchorage in February?

MR. SHAFER Yes. It could be worse. | had a trial
in Fairbanks in February, so it could be worse.

THE COURT: You know, they bring their jurors in for
like four or five nonths at a tinme, and they just do nore than
one trial.

MR. SHAFER Ch, wow. Luckily this is a bench
trial.

THE COURT: And in rural Al aska they do circle
sentencings in crimnal matters. The whole comunity stands
around the defendant and they tal k about what's the
appropriate sentence. |It's not happening here, but pretty
interesting jurisdiction. You should enjoy it.

MR, SHAFER So if we could get on that |ast week of
January, that would be --

(Pause in the proceedi ngs)

THE COURT: | haven't discussed with her anything
substantive. What |'ve said is there are discovery disputes,
based upon Departnent of Taxation's citation of sonme tax
rel evant statutes. And |'ve -- |'ve advised her there's sone
i nherent authority issues that I don't know how she'll feel
about. And then obviously, the constitutionality of live
entertainment tax. That's all she knows.

And appearing in here and handling this previously,

she has an understanding of it as well.
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MR. DOERR: | brought an Order last tine, and |

brought a revi sed one back.

THE COURT: Okay. Did1l signit?

VMR DOERR: How about can we do that when we come

back i n?

THE COURT: Yes.

MR. DOERR: That way | can just have them --
THE COURT: Yes.

MR DOERR: -- look at it. Although, | think it

conports with exactly what you said, so.

THE COURT: Ckay. Okay, we're checking it out.
MR. SHAFER  Thank you.
M5. RAKOWSKY: Thank you.
MR. DOERR: Thank you, Your Honor.
(Court recessed at 9:17 a.m, until 9:35 a.m)

THE COURT: (Okay, counsel for Little Darlings versus

Nevada Departnent of Taxation. How is January 26th at 10: 00

That's a Wednesday in the | ast week of January. |

it's like, you know, this is not easy.

MR. SHAFER: Wbrks for ne.

THE COURT: Does it?

MR. SHAFER  Yes.

THE COURT: Really?

MR. SHAFER Yes. It was one of our dates.
THE COURT: Really?
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MR. SHAFER: It was one of the dates we chose.

THE COURT: Ckay, nothing -- okay.

MR. DOERR:  \What tine?

THE COURT: | -- well, | -- she has a Status Check
an City Center which is stayed, and that's at 9:00 o' cl ock.

I n an abundance of caution her |aw clerk said 10:00. | said
they're going to need an hour or nore. | just thought you
could maybe give her a little presentation calling it a Status
Check -- on -- Status Check, on progress of case, discovery

i ssues and pending -- you know, pending requests for any

deci sions you want her to nake.

But | would |ike you to give her -- because | -- |
think once this -- once these issues get resolved, then you're
going to know, you know, sunmmary judgnment or not, sone
di scovery, or not, what's left, and then you're going to --
mean, this is going to be decided possibly, possibly -- |
don't nean to speak for her, but |I'mjust saying by notion
work. Don't you think?

MR. SHAFER: That's what we tal ked about |ast tine.

THE COURT: Once she knows all the facts. | nean, |
felt very strongly that you were entitled to do sone --
sonething. Again, |'mnot going to say anything that would
confuse the record, but | think it's just going to be a matter
of briefing it, so.

MR, SHAFER | think that's the nost likely scenario
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as wel | .

THE COURT: Ckay. So January 26th, 10:00 a.m |
told her law clerk at least an hour. So, | would ask that you
make -- you start that Status Check with a presentation of

where this started and the rulings |I've made in general terns
to today -- or fromeach person's -- each party's perspective,
each side, so that she -- | nean, and she's famliar with it,
but not out of fairness to her, | just don't want her to
(indiscernible). And I'm-- | mght -- I"mdying to know what
happens. WII| soneone tell ne?

MR. DOERR:  Sure.

THE COURT: Seriously, |I'mnot kidding.

MR. DOERR:  Sure, yeah.

M5. RAKOWBKY: That's fine, of course.

THE COURT: When the -- when the decision is nmade,
will you send ne a letter, sonebody?

MR, SHAFER:  Sure.

MR DCERR  Yes.

M5. RAKOWBKY: Absol utely.

THE COURT: And then when the appeal is -- when the
appeal is decided, then I'll -- I"'msure I'll read it by
mysel f, because it probably will be published, | woul d think.
There again, I'mnot tying anyone's hands. Ckay.

M5. RAKOWBKY: Thank you very much, your Honor

MR. DOERR:  Your Honor, we have the O der.
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THE COURT: Yes. Can you approach?

MR DOERR  Yes, yes.

THE COURT: Do you agree with it?

MR SHAFER:  No.

MR. DOERR: Well, he wanted an additional -- and
we're going to ask you to wite it in.

THE COURT: Sure.

MR. DCERR: Just that the issue regarding the
Separation of Powers question is reserved.

THE COURT: Ch, okay.

MR. DOERR: In fact, did you want to give her the
wor di ng?

MR. SHAFER |'m sure she can --

MR. DCERR: Ckay.

MR. SHAFER -- put in wording. But this is what |
raised the last tine we were on the phone. You' re denying the
Motion for Prelimnary Injunction. But part of that notion
was the Separation of Powers argunent, which we're still in
the m ddl e of discussing, so.

THE COURT: So do you have a problemwth,
"Plaintiff's Mdtion for Prelimnary Injunction is denied
W t hout prejudice. Further, the Court notes that the
Separation of Powers has not been rul ed upon herein."

MR. SHAFER  That's fi ne.

THE COURT: Separation of Powers issue has not been
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rul ed upon.

MR. SHAFER: That's fine, Your Honor. That's
perfect.

(Pause in the proceedi ngs)

THE COURT: Al right. (Indiscernible) signit
before you filed it?

MR. DCERR. Yes. Yes. Thank you.

THE COURT: Okay. Well, good luck. And she
prom sed nme that you were going to be on the fast track.

MR. SHAFER  Thank you

MR. DCERR: Thank you.

THE COURT: Anybody can put you on the fast track
(1 ndi scernible).

MR. POPE: Thank you, your Honor.

THE COURT: Thank you.

MR. DCERR: Thank you.

(Court recessed at 9:49 a.m)
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DEJA VU SHOWGIRLS OF LAS VEGAS,
L.L.C., d/b/a Déja vu Showgirls, LITTLE
DARLINGS OF LAS VEGAS, L.L.C., d/b/a Little
Darlings, K-KEL, INC. d/b/a Spearmlnt Rhino
Gentlemen's CIub OLYMPUS GARDEN, INC.
d/b/a Olympic Garden SHAC, L.L.C., d/b/a
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Crazy Horse Too Gentlemen’s Club
WESTWOOD, INC., d/b/a Treasures, and D.I.
FOOD & BEVERAGE OF LAS VEGAS L.L.C.,
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Case No. 06A533273
Dept. No. IX
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Case No. 08A554970
Dept. No. IX

Plaintiffs,
VS.
NOTICE OF ENTRY OF ORDER

NEVADA DEPARTMENT OF TAXATION,
NEVADA TAX COMMISSION, NEVADA
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)
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NOTICE OF ENTRY OF ORDER

PLEASE TAKE NOTICE that an Order Denying Motion for Preliminary Injunction

Without Prejudice was entered on 13th day of January, 2011, and e-filed on the 3rd day of

January, 2011, a copy of which is attached hereto.

DATED this 14" day of January, 2011.

CATHERINE CORTEZ MASTO
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By.__/s/ BLAKE A. DOERR

BLAKE A. DOERR
Senior Deputy Attorney General
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|, hereby certify that on the 14™ day of January, 2011, | served the foregoing NOTICE
OF ENTRY OF ORDER, by causing to be delivered to the Department of General Services for
mailing at Las Vegas, Nevada, a true copy thereof, addressed to:

William H. Brown, Esq.

The William H. Brown Law Office, Ltd.
330 S. Third St., Ste. 860

Las Vegas, NV 89101

Bradley J. Shafer

Shafer & Associates, P.C.
3800 Capital City Blvd., Ste. 2
Lansing, Ml 48906-2110

/s/ TRACI PLOTNICK
An employee of Office of Attorney General
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CATHERINE CORTEZ MASTO CLERK OF THE COURT
Attorney General

BLAKE A. DOERR

Deputy Attorney General

Nevada State Bar #9001

555 E. Washington Ave., Suite 3900
Las Vegas, Nevada 89101

(702) 486-3095

(702) 486-3416 fax
bdoerr@ag.nv.gov

Attorneys for the Nevada Defendants

DEJA VU SHOWGIRLS OF LAS VEGAS,
LLC, d/b/a Déja Vu Showgiris, LITTLE
DARLINGS OF LAS VEGAS, LLC d/b/a
Little Darlings, K-KEL, INC., d/b/a
Spearmint Rhino Gentlemen's Club,
OLYMPUS GARDEN, INC., d/b/a Olympic
Garden, SHAC, LLC, d/b/a Sapphire, THE
POWER COMPANY, INC., d/b/a Crazy
Horse Too Gentlemen's Club, D.
WESTWOOD, INC., d/b/a Treasures, and
D.l. FOOD & BEVERAGE OF LAS VEGAS,
LLC, d/b/a Scores,

Case No. A533273
Dept. No. IX

ORDER DENYING MOTION FOR
PRELIMINARY INJUNCTION
WITHOUT PREJUDICE

Plaintiff(s),
VS. Date of Hearing: July 31, 2008
Time of Hearing: 9:00 a.m.
NEVADA DEPARTMENT OF TAXATION,
NEVADA TAX COMMISSION, NEVADA
STATE BOARD OF EXAMINERS, and
MICHELLE JACOBS, in her official
capacity only,

Defendants.
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DISTRICT COURT
CLARK COUNTY NEVADA

PLAINTIFFS' MOTION FOR PRELIMINARY INJUNCTION came on for hearing
on July 31, 2008;
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SUPP
WILLIAM H. BROWN
Nevada Bar No.: 7623

LAW OFFICES OF WILLIAM H. BROWN, ESQ., LTD

330 South Third Street, Ste. 860
Las Vegas, NV 89101
Telephone: (702) 366-9311
Facsimile: (702) 336-9371
Counsel for Plaintiffs

BRADLEY J. SHAFER
Michigan Bar No. P36604*
SHAFER & ASSOCIATES, P.C.
3800 Capital City Blvd., Suite #2
Lansing, Michigan 48906-2110
Telephone: (517) 886-6566
Facsimile: (517) 886-6565
Co-Counsel for Plaintiffs
*Admitted Pro Hac Vice

Electronically Filed
01/25/2011 04:12:57 PM

Q%J.W

CLERK OF THE COURT

DISTRICT COURT

CLARK COUNTY, NEVADA

DEJA VU SHOWGIRLS OF LAS VEGAS,
L.L.C., d/b/a Deja Vu Showgirls, LITTLE
DARLINGS OF LAS VEGAS, L.L.C., d/b/a
Lintle Darlings, K-KEL, INC., d/b/a Spearmini
Rhino  Gentlemen’s  Club, OLYMPUS
GARDEN, INC., d/b/a Olympic Garden,
SHAC, L.L.C. d/b/a Sapphire, THE POWER
COMPANY, INC., d/b/a Crazy Horse Too
Gentlemen’s Club, D. WESTWOOD, INC.,
d/b/a  Treasures, and D.I. FOOD &
BEVERAGE OF LAS VEGAS, LLC, d/b/a
Scores,

Plaintiffs,
VS.

NEVADA DEPARTMENT OF TAXATION;
NEVADA TAX COMMISSION, NEVADA
STATE BOARD OF EXAMINERS, and
MICHELLE JACOBS, in her Official Capacity
Only,

Defendants.
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Date of Hearing: January 26, 2011
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PLAINTIFFS’ SUPPLEMENTAL BRIEF SUMMARIZING SEPARATION OF
POWERS ISSUE AND OUTSTANDING DISCOVERY ISSUES

L SUMMARY OF THE SEPARATION OF POWERS ISSUE

Plaintiffs seek a declaratory ruling that the anti-injunction provision of the Live
Entertainment Tax (“LET”), being N.R.S. § 368A.280(1), violates the separation of powers set
forth in the Constituﬁon of the State of Nevada. This argument was originally argued in
Plaintiffs” Opposition to Defendant’s Motion to Dismiss and was again asserted in Plaintiffs’
Motion for Preliminary Injunction (DV MPI 000001-000166). The summary below in
intended to provide a short overview of Plaintiffs’ position and is not a substitute for the more
detailed briefing submitted to date.

The issue is straightforward. The plain language of the Nevada Constitution imbues the
District Courts with the power to issue injunctions. Article 6, § 6 of the Nevada Constitution
states that “The District Courts and the Judges thereof have the power to issue Writs of. . .
Injunction. . ., and all other Writs proper and necessary to the complete exercise of the
jurisdiction.”

The Defendants Nevada Department of Taxation, Nevada Tax Commission, State
Board of Examiners, and Michelle Jacobs (collectively the “Department”) secks to deprive
Nevada courts of this constitutionally-given power and rely upon N.R.S. § 368A.280(1), which

states:

No Injunction, writ of mandate or other legal or equitable process may issue in
any suit, action or proceeding in any court against this state or against any
officer of the State to prevent or enjoin the collection under this chapter of the
tax imposed by this chapter or any amount of tax, penalty or interest required to
be collected.

According to the Department, the powers of the courts enumerated in NEV. CONST. Art,
6, § 6, may be muted or extinguished by legislative act and that is what N.R.S. § 368A.280(1)

accomplishes. However, that position is a categorical violation of the Separation of powers

articulated in the Nevada Constitution:

2

Corrected Appellants' Appendix Page 1092




I e L, T U TC S N S

() e e e e e T e S SO T O Y
9 8 XA RBREREZI® 3555 82 58

The powers of the government of the State of Nevada shall be divided into three
separate departments,~the legislative,~the Executive and the Judicial; and no
persons charged with the exercise of powers properly belonging to one of these
departments shall exercise any functions, appertaining to either of the others,
except in the cases expressly directed or permitted in this constitution.

Nev. Const. Art. 3, § 1. See also City of North Las Vegas v. Daines, 92 Nev. 292, 294, 550

P.2d 399 (1976) (“It is fundamental to our system of government that the separate powers
granted the executive, legislative and judicial departments be exercised without intrusion™)

(citing Galloway v. Truesdell, 83 Nev. 13, 422 P.2d 237 (1967) (This is the single most

important principle “declaring and guaranteeing the liberties of the people™)). Goldberg v.
The Eighth Judicial Court for the State of Nevada, 93 Nev. 614, 616-17, 572 P.2d 521

(1977) (statutes which attempt to limit or destroy the powers of the courts must fail).

The forgoing adequately establishes that N.R.S. § 368A.280(1) violates the separation
of powers doctrine and is invalid. The supreme courts of other states have reached this same
result -- that legislative enactments cannot extinguish the judiciary’s injunctive powers -- in the

context of other statutes that attempted to preclude the issuance of an injunction. See, e.g.,

City of Norwood v. Horney, 853 N.E.2d 1115 (Ohio 2006) and Smothers v. Lewis, 672
S.W.2d 62 (Ky. 1984).

Still, in further support, Plaintiffs have pointed out that historically Nevada Courts have
enjoined the collection of taxes in three situations, being where enforcement of the tax would
(1) lead to multiplicity of suits; (2) cause irreparable injury; or (3) throw cloud upon title to the

property. Penrose y. Whitacre, 62 Nev. 239, 245, 147 P.2d 887 (1944). Here, the first and

second justifications are present.

As to the first, each Plaintiff in this action has been filing and continues to file claims
for refund each month for amounts paid under the LET. The Department, in turn, issues denial
letters for each refund claim. This procedure must continue until the LET is appropriately
enjoined. Thus, there can be no doubt that collection of the LET is leading to the multiplicity

of suits.

3
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More importantly, the LET is causing Plaintiffs to suffer irreparable injury. As briefed

in Plaintiffs’ Motion for Preliminary Injunction, Plaintiffs seck to invalidate the LET as a
continuing violation of their rights under the First and Fourteenth Amendments to the United
States Constitution, as well as under Article 1, §§ 9 and 10 of the Nevada Constitution. It is
well settled that a violation of First Amendment freedoms constitutes irreparable injury
sufficient to support injunctive relief. See, e.g., Elrod v. Burns, 427 U.S. 437, 373 (1976)
(“the loss of First Amendment freedoms, even for minimal periods of time, unquestionably
constitutes irreparable injury™).

Defendants’ response to the motion for preliminary injunction (DV MPI 000167-
000192) did not address the separation of powers issue, but only argued that the plain language
of N.R.S. § 368A.280(1) precluded issuance of an injunction.

Defendants’ then filed a supplemental response contending that legislative abrogation
of judicial powers had been recognized in other contexts. However, Plaintiffs noted’ that the
cases cited by the Department only involved legislation defining the scope of the waiver of
soverelgn immunity relative to Nev. Const. Arl. 4, § 22, See, e.g., Hill v. Thomas, 70 Nev.
389, 398, 270 P.2d 179, 183 (1954) and Hardgrove v. State ex rel. State Highway Dept., 80
Nev. 74, 76-77, 389 P.2d 249, 250 (1964). Other cases cited by the Department were also

irrelevant and only dealt with judicial interference in administrative process. See, e.g., Eagle

Thrifty Drugs & Markets, inc. v. Hunter Lake P.T.A.. 85 Nev. 162, 451 P.2d 713 (1969)

and Office of the State Engineer ex. Rel. Division of Water Resources v. Curtis Park

Manor Water Users Association, 101 Nev. 30, 692 P.2d 495 (1985). None of these cases

involved the separation of powers issue presently before the Court.

Defendants’ second supplement (DV MPI 000283-000324) argued that res judicata
precluded consideration separation of powers issue due to certain proceedings before the
United States District Court for the District of Nevada and the Ninth Circuit Court of Appeals

in the federal suit preceding the present suit. That suit was dismissed for lack of subject matter

Plaintiffs’ Reply to Defendants Supplemental Opposition to Plaintiffs’ Motion for
Preliminary Injunction on Issue of Separation of Powers (DV MPI 000259-000272).

4
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jurisdiction pursuant to the federal Tax Injunction Act (“TTA”), 28 U.S.C. § 1341, In essence,
the Department argues that because the District Court held, and the Ninth Circuit upheld, that
there was a “plain, speedy, and efficient remedy” for purposes of the TIA, no irreparable injury
exists and an injunction should not issue.

In response,” Plaintiffs have asserted that the proper test for issue preclusion requires
that “the issue decided in the prior litigation must be identical to the issue present in the current

action.” Executive Management, Ltd. v. Ticor Title Ins. Co., 114 Nev. 823, 834, 963 P.2d

465, 473 (1998). Whether or not there exists a “plain, speedy, and efficient” state remedy for
refund of the LET is not an issue identical to either whether Plaintiffs are suffering an
irreparable deprivation of their First Amendment freedoms, or whether the LET’s anti-
injunction provision violates the separation of powers doctrine. |

It is also important to note that the Department’s position before this court is not the
same position it took before the federal courts. Defendants originally took the position before
the federal courts that Nevada state court proceedings allowed for a full recovery of amounts
paid under the LET. Then, while the matter was pending before the Ninth Circuit, Plaintiffs
administrative claim for refunds came before the Nevada Tax Commission. The Department
then took the position that the tax was not on Plaintiffs, but their customers. It contended that
pursuant the N.R.S. 368A.170, Plaintiffs could not therefore obtain a refund unless they could
specifically identify the customers to whom the refund would subsequently be remitted.
Plaintiffs moved the Ninth Circuit to supplement the record to reflect this development.

Attached as Exhibit 8 to Plaintiffs’ Opposition to Defendant’s Motion to Dismiss (in
the present case) is the Department’s “Answering Brief” filed before the Ninth Circuit relating
to Plaintiffs’ request to supplement the record, in which it contends that so long as Plaintiffs
have not passed the tax along to their customers (which plaintiffs have verified they have not),

Plaintiffs would be entitled to a full refund of the LET tax paid.

? Plaintiffs’ Reply to Nevada Department of Taxation’s Second Supplement to its Opposition
to Plaintiffs” Motion for Preliminary Injunction on the Issue of Separation of Powers (DV MPI
00325-000333).

5
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Subsequently, at the December 9, 2010 hearing before Judge Togliatti, the court
requested the Defendants’ clarify their position. At this time, three different attorneys for the
defendant articulated three different positions. If indeed the Defendants maintain the position
taken before the Tax Commission (and abandon the position taken before ninth circuit,
assuming judicial estoppels would permit the same), that Plaintiffs cannot obtain a refund
without identifying and passing the refund along to the specific patrons who Defendants
contend to have paid thé tax, irreparable injury exists apart from the injury to Plaintiffs’ First
Amendment freedoms. In such a situation, amounts paid under the LET would not be
refundable to plaintiffs, meaning there exists no remedy at law.

In summary, N.R.S. § 368A.280(1) violates the separation of powers set forth in Article
3, § 1 of the Nevada Constitution, by attempting to deprive the judiciary of the powers
conferred by NEv. CONST. Art. 6, § 6 by legislative act. Thus, the anti-injunction provision
contained in N.R.S. § 368A.280(1) is and should be declared invalid. This case presents
situations under which Nevada Courts have recognized to merit collection of a tax being
enjoin. The LET causes irreparable injury to Plaintiffs First Amendment freedoms and further
causes multiplicity of suits. No issue determinative of the separation of powers issues was
decided in the previous case litigated before the federal courts and dismissed for lack of subject
matter jurisdiction according to the federal Tax Injunction Act.

For these reasons, Plaintiffs respectfully request this Honorable Court enter and order

declaring the anti-injunction provision of N.R.S. § 368A.280(1) to be invalid and

unenforceable.
II. SUMMARY OF OUTSTANDING DISCOVERY ISSUES

The following is a summary of outstanding discovery requests:

1. Plaintiffs are still seeking the backup documentation to the Department’s latest
chart under the categories (both 10% and 5%) of “Drinking Place (Alcoholic Beverages),”
“Gift, Novelty and Souvenir Stores,” “Independent Artists: Writers and Performers,” “Musical

Groups and Artists,” “Promoters of Performing Atts, Sports, and Similar Events with

6
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Facilities,” “Promoters of Performing Arts, Sports, and Similar Events Without Facilities,” and
“Unclassified.” In light of these severe redactions of the exhibits to the Defendants’ initial
disclosure, Plaintiffs could not go through and provide the exact Bates stamped page numbers
for this information.

2. Plaintiffs noted that in the Defendants’ revised chart for the “Total LET
(Gaming + Department),” the figures do not match the figures set forth in the exhibits that
Defendants previously submitted (for example, Exhibit B to the Reply to Plaintiffs’ Opposition
to Defendants’ Motion for_ Summary Judgment, page 2, that was titled “Revenues from LET,”
and which gave the source as the Governor’s Budget, 2007-2009). Plaintiffs requested that the
State explain these discrepancies and provide appropriate backup documentation so that
Plaintiffs can determine the nature of such discrepancies.

Mr. Doerr’s response was to rely on his explanation on this matter in open court
(contending the numbers in the exhibit were based upon reconciled numbers, and the recently
provided information was based upon gross receipts, and there were numbers transposed from
2004 to 2003) and to essentially state that the small discrepancy in the numbers does not
change the facts of this case.

3. Plaintiffs noted that, for fiscal year 2006, the State’s revised chart figures for
both the Department Collection and the Department and GCB collections do not match the
exhibit that it attached in its pleadings (for example, Exhibit B to the Reply to Plaintiffs’
Opposition to Defendants’ Motion for Summary Judgment, page 1). Similarly, the revised
chart figures do not match the “Live Entertainment Tax” entry as found in the correspondence
from Dino DiCianno to Governor Gibbons in the correspondence of J anuary 15, 2008, which

the State attached as Exhibit B, page 3, to the Reply.

7
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The State provided the same reason for being non-responsive as given in item number 2
above, and also stated that no back-up information could be provided due to NRS 368A.180
and the cases cited.

4. Plaintiffs have requested the corresponding information for the other calendar
years and months in question as contained in the Bates stamped page DV000005. Mr. Doerr
contends that he was not provided any other similar documents like DV000005 for the other
tax years in question.

5. Plaintiffs have requested to be provided the “Notes” redacted on page
DV00002. The State again asserts NRS 368A.180, and claims that the redactions name the
entity and information that would allow the identification of the entity and refuses to provide
un-redacted information.

6. Plaintiffs have requested all of the “Name(s) of Business/Event” redacted from
pages DV000034 — DV000037, as these are not taxpayers; they are businesses that the
legislature considered adding to the LET. The State again asserts NRS 368A.180 and the
cases cited in item number 1 above, stating that the businesses are taxpayers and have
registered with the Department “under other chapters not limited to NRS 372.750 and NRS
363A.100.

7. Plaintiffs have requested the redactions be removed on pages DV000039 —
DV000041, which appear to contain information on 10% LET paid by certain establishments
and information regarding the seating capacity of certain “clubs.” Mr. Doerr refused to

produce the un-redacted information, asserting the same statutes and cases that he relies on in

Exhibit B,

8
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8. Plaintiffs have requested to view the “Notes” redacted on pages DV(000042 —
DV000047.  Again, the State refuses to provide that information as it would allow
identification of a specific type of business, and relies on NRS 368A.180.

9. Plaintiffs have requested the disclosure of the redactions on pages DV000050 —
DV000058, which appear to be correspondence between the Department and certain businesses
inquiring as to whether they are exempt from paying the LET. The State refuses to provide the
redacted information, which has been provided to the Court, again relying on NRS 368A.180,
that this information does not have to be provided for the “inspection or any person or for use
in any action or proceeding.”

10.  Plaintiffs have requested the disclosure of the redactions on pages DV000122 —
DV000126, which appear to include information on LET payments made to the Department.
The State refuses to provide the information because some of it purportedly contains
confidential bank and accounting information and the State claims it is not reasonably
calculated to lead to the discovery of admissible evidence per NRCP 26(b)(1).

11. Plaintiffs have requested the disclosure of the redactions on pages DV(000195 —
DV000196, which contain information specifically relating to gentlemen’s clubs, their various
seating capacities, and the applicability of the LET to these establishments. Defendants refuse.

12, Plaintiffs have requested the disclosure of the redactions on pages DV000198 —
DV000200, which also contain information specifically relating to the gentlemen’s clubs, their
various seating capacities, and the applicability of the LET to these establishments. The State
refuses to provide these documents in un-redacted form.

13.  Plaintiffs have requested the disclosure of the redactions on pages DV000203 —

DV000205, which is a public government memorandum regarding the applicability and

9
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administration of the LET to certain establishments. The State refuses to provide those
documents in un-redacted form.

14.  Plaintiffs have requested to view the “whiteout” information for October —
December, 2004, on page DV000207. The State contends that the Department’s copy of the
document contains the same whiteout, but does not explain why the Department cannot obtain
the original, un-redacted document.

15.  Plaintiffs’ request for disclosure of the redactions on pages DV000670—
DV000671, which appear to contain information regarding the granting of exemptions from
paying the LET, was denied by the State.

16.  Plaintiffs have requested the disclosure of the redactions on pages DV000675 —
DV000680, the informatibn on these pages having nothing to do with the identification of
specific taxpayers, and only to the promulgation of LET regulations. The State produced some
of the pages in their non-redacted form, but refused to produce DV000677, stating that it was
not part of the regulation workshop process.

17. The Department’s Responses to Interrogatorics 1, 2, 3, and 15 refer to
documents that are redacted to the point of non-responsiveness (Exhibit 3 to Motion to Compel
and Objection). The State maintains its position that the statutes and cases prohibit the
disclosure of the information requested in those Interrogatories.

18.  The Department’s Response to Interrogatory 19 is non-responsive because it
refuses to identify any entities, persons, businesses, or classes that have requested to be exempt
from the LET (Exhibit 3 to Motion to Compel and Objection). The State continues to refuse to

produce those requested documents, asserting that it provided this information for an in camera

review,

10
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19. The Department’s Response to Interrogatory 20, incorporates Response 19
(deficient as discussed immediately above); and also refuses to identify any entities, persons,
businesses, or classes that have requested to be exempt from the LET (Exhibit 3 to Motion to
Compel and Objection). The State continues to refuse to produce that information.

20.  Finally, the Department is maintaining its revised position that the names of the
taxpayers along with aggregate amounts of yearly LET paid by each will not be disclosed by
the Department, even with a court-entered protective order. The State insists that no statute or
regulation provides for disclosure of the information that Plaintiffs have requested under a
protective order or any other method, and again cites to the statutes and cases in item 1 above
in support of its refusal.

Despite the State’s argument to the contrary, Plaintiffs contend that the specific Bates
stamped page numbers listed above and the information sought by the Interrogatories, contain
information that is relevant to their inquiry and should not be subject to any arguable privilege,
particularly when it can be produced subject to an appropriate protective order.

DATED this 25" day of January, 2011

Respectfully submitted,

BY: /s/ William Brown

WILLIAM H. BROWN

Nevada Bar No.: 7623

LAW OFFICES OF WILLIAM H. BROWN, ESQ., LTD
330 South Third Street, Ste. 860

Las Vegas, NV 89101

Telephone: (702) 366-9311

Facsimile: (702) 336-9371

Counsel for Plaintiffs

BRADLEY J. SHAFER,
Michigan Bar No. P36604*
SHAFER & ASSOCIATES, P.C.
3800 Capital City Blvd., Suite #2
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Lansing, Michigan 48906-2110

Co-Counsel for Plaintiffs
*Admitted Pro Hac Vice

CERTIFICATE OF SERVICE

I hereby certify that on the 25™ day of January 2011, the foregoing PLAINTIFFS’
g

SUPPLEMENTAL BRIEF SUMMARIZING SEPARATION OF POWERS ISSUE

AND OUTSTANDING DISCOVERY ISSUES was served on the party(ies) by email,

faxing a copy, and mailing of same in the United States mail, postage prepaid thereon,

addressed as follows:

Catherine Cortez Masto

Attorney General

DavidJ. Pope :

Sr. Deputy Attorney General

Blake A. Doerr

Deputy Attorney General

555 E. Washington Ave., Suite 3900
Las Vegas, NV 89101

Facsimile: (702) 486-3420
Attorneys for the Nevada Defendants

s

mployee of LAW OFFICES OF WITHAM
H. BROWN, ESQ.\LTD
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06A533273

DISTRICT COURT
CLARK COUNTY, NEVADA

Other Civil Filing COURT MINUTES January 26, 2011

06A533273 Little Darlings Of Las Vegas LLC, K-Kel Inc, et al
Vs
Nevada Dept Of Taxation, Olympus Garden Inc, et al

January 26, 2011 10:00 AM Status Check: Status of
Case

HEARD BY: Gonzalez, Elizabeth COURTROOM: R]JC Courtroom 14C
COURT CLERK: Dameda Scott

RECORDER: Jill Hawkins

REPORTER:
PARTIES
PRESENT: Doerr, Blake A. Attorney
Pope, David ]. Attorney
RAKOWSKY, VIVIENNE, ESQ Attorney
Shater, Bradley J., ESQ Attorney
JOURNAL ENTRIES

- As Mr. Brown, Plaintitf's counsel, is in trial and unavailable today, COURT ORDERED, matter
CONTINUED.

2/3/11 10:30 AM STATUS CHECK

PRINT DATE: 01/26/2011 Page Tofl Minutes Date: January 26, 2011
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DISTRICT COURT
CLARK COUNTY, NEVADA

Other Civil Filing COURT MINUTES February 10, 2011

08A554970 K-Kel Inc
Vs
Nevada Dept Of Taxation, Olympus Garden Inc, et al

February 10, 2011 10:30 AM Status Check
HEARD BY: Gonzalez, Elizabeth COURTROOM: RJC Courtroom 14C
COURT CLERK: Dameda Scott

RECORDER: Jill Hawkins

REPORTER:
PARTIES
PRESENT: Brown, William H. Attorney
Attorney
Doerr, Blake A. Attorney
Pope, David ]. Attorney
RAKOWSKY, VIVIENNE, ESQ) Attorney
Shater, Bradley J., ESQ Attorney
JOURNAL ENTRIES

- Colloquy regarding status of the case and issues. Documents presented to the Court which COURT
ORDERED SEALED (see Vault Exhibit Form). COURT ALSO ORDERED, case DEEMED COMPLEX.
COURT FURTHER ORDERED, SET Status Check.

3/15/11 9:00 STATUS CHECK

CLERKS NOTE: Minutes placed in A554970 and A533273 (DS 2/11/11)

PRINT DATE: 02/11/2011 Page 1 of 1 Minutes Date: February 10, 2011
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DISTRICT COURT
CLARK COUNTY, NEVADA

Other Civil Filing COURT MINUTES February 10, 2011

06A533273 Little Darlings Of Las Vegas LLC, K-Kel Inc, et al
Vs
Nevada Dept Of Taxation, Olympus Garden Inc, et al

February 10, 2011 10:30 AM Status Check
HEARD BY: Gonzalez, Elizabeth COURTROOM: RJC Courtroom 14C
COURT CLERK: Dameda Scott

RECORDER: Jill Hawkins

REPORTER:
PARTIES
PRESENT: Brown, William H. Attorney
Attorney
Doerr, Blake A. Attorney
Pope, David ]. Attorney
RAKOWSKY, VIVIENNE, ESQ) Attorney
Shater, Bradley J., ESQ Attorney
JOURNAL ENTRIES

- Colloquy regarding status of the case and issues. Documents presented to the Court which COURT
ORDERED SEALED (see Vault Exhibit Form). COURT ALSO ORDERED, case DEEMED COMPLEX.
COURT FURTHER ORDERED, SET Status Check.

3/15/11 9:00 STATUS CHECK

CLERKS NOTE: Minutes placed in A554970 and A533273 (DS 2/11/11)

PRINT DATE: 02/11/2011 Page 1 of 1 Minutes Date: February 10, 2011
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INC., et al.
Plaintiffs . CASE NO. A-533273
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DEPT. NO, XI

NEVADA DEPARTMENT OF TAXATION.

et al.
Transcript of

Defendants Proceedings

BEFORE THE HONORABLE ELIZABETH GONZALEZ, DISTRICT COURT JUDGE

STATUS CHECK

THURSDAY, FEBRUARY 10, 2011

APPEARANCES:
FOR THE PLAINTIFFS: WILLIAM H. BROWN, ESQ.
BRADLEY J. SHAFER, ESQ.

FOR THE DEFENDANTS: BLAKE A. DOERR, ESQ.
DAVID J. POPE, ESQ.
VIVIENNE RAKOWSKY, ESQ.

COURT RECORDER: TRANSCRIPTION BY:
JILL HAWKINS FLORENCE HOYT
District Court Las Vegas, Nevada 89146

Proceedings recorded by audic-visual recording, transcript
produced by transcription service.
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LAS VEGAS, NEVADA, THURSDAY, FEBRUARY 10, 2011, 10:40 A.M.
(Court was called to order}

THE COURT: Is there anybody here on anything except
the live entertainment tax and my trial? Then let's talk
about live entertainment tax issues.

(Pause in the proceedings)

THE COURT: Mr. Brown, thank you for being here.

I'm sorry for the confusion last week, but in my court T try
and always have local counsel here because I've had issues
historically, not with anybody related to this particular
case, totally unrelated case, but it was a big deal, and it
caused some issues, and I'm trying to be really cautious now.

MR. SHAFER: I explained that to him, Your Honor.

THE COURT: And since he has other cases here, I
think he's heard me say that before, but he was in a Federal
Court trial, and, you know, they're important.

MR. SHAFER: Which I didn't know when I -- I thought
from his staff that he was on another motion --

THE COURT: I thought he was in the building here,
too.

MR. SHAFER: I did, too.

THE COURT: Which was why I made you guys wait while
we tried to find him.

All right. I now have two status reports. Did

everybody get both of them? I got yours and yours. Did
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everybody get both?

MR. POPE: Yes, Your Honor.

THE COURT: And I have notes all over them. What do
you want to tell me before I start trying to parse through the
issues you guys think I have?

MR. POPE: First of all, Vivienne Rakowsky, Blake
Doerr, and David Pope with the AG's Office on behalf of the
defendants, Your Honor. Good morning.

MR, SHAFER: Brad Shafer and William Brown appearing
on behalf of the plaintiffs, Your Honor.

THE COURT: ©Okay. So what do you want to do first?

MR. POPE: Well, if Your Honor's ready to --

THE CQOURT: I'm ready to tell you stuff.

MR. SHAFER: We're ready to listen.

THE COURT: If you want to argue about anything
first, I'd be happy to do that. But I've got stuff written
down. Okay. I think the --

MR. SHAFER: I didn't take this that this was
argument on any motions. I took this --

THE COURT: Well, I'm trying to clarify where you
are and get you on the right track so I can get you an
ultimate decision. I think that's what you want me to do.

MR. SHAFER: Correct.

MR. POPE: That's correct,

MS. RAKOWSKY: That's correct, Your Honor.
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THE COURT:

Is that what you want me to do? That's

why you gave me information, so that I could try and go

through some of the history. And I appreciate the two boxes

of documents at the AG's Office, especially with a DVD that

assisted me in going through it in a quick fashion.

MR. SHAFER:

Your Honor, the one other thing I

wanted to add in light of what you just told the counsel in

the last case is, as I'm sure, hopefully, that Judge Togliatti

explained to you, we've got a five-year deadline in --

THE COURT:

MR. SHAFER:

THE COURT:

MR. SHAFER:

THE COURT:

MR. SHAFER:

THE COURT:

do, four?

MR. SHAFER:

maybe four,

THE COURT:

MR. SHAFER:

THE COURT:

I know.

Okay.

You're going to be done before then.
Okay.

Your case isn't going to take that long.
Okay.

How many depositions are you going to

I've got -- yeah. Probably three,

You guys aren't going to be that long.

Right. And as we --

Once you get the documents, you're going

to be good to go regardless of what documents they are.

MR. SHAFER:

Correct. And, Your Honor, as I think

we have indicated, I don't remember if to you, but certainly
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to Judge Togliatti, I don't think anybody believes that a
trial is going to be necessary. We -- I think everybody
believes that this will be cross-motions for summary judgment.

THE COURT: I believe it is going to be what I call
an evidentiary hearing that does not necessarily include the
presentation of witnesses --

MR. SHAFER: Ckay.

THE COURT: -- but does include the presentation of
evidence and does include a lot of argument and connecting the
evidence to the argument. That's what I perceive this to be.
But Judge Togliatti may have had a slightly different idea,
but that's what I look at it. Cross-motions for summary
judgment maybe. I think it's going to take a little bit more
of an evidentiary issue to get through some of the issues.

MR. SHAFER: Okay.

THE COURT: Okay. Let me go first to the separation
of powers issue, because I think that is an easier thing for
me to handle. That issue is currently moot because Judge
Togliatti made the factual and legal determination that it was
not appropriate to issue injunctive relief at this time, so
she didn't have to get to the issue of whether there's a
separation of powers. And so I'm not going there, either. If
there comes a time where you want to renew your preliminary
injunction request and have new information or new evidence or

arguments that you want to raise, I will certainly address all
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of the issues that are relevant in a ruling that I make.

MR. SHAFER: Thank you, Your Honor.

THE COURT: Did I say that in a way that you got my
hint?

MR. SHAFER: Absolutely, Your Honor.

THE COURT: Okay. Let's go to the discovery issue.
First, do you believe that Judge Togliatti gave you back
everything that you had submitted to her in camera? Because
she asked me on Tuesday -- she thought she might still have
some stuff. Do you think she has more than what I handed you
when you were here at my last hearing?

MS. RAKOWSKY: We actually turned the envelope back
over to you without reopening it, Your Honor.

THE COURT: Is that this one right here?

MS. RAKOWSKY: Yes.

THE COURT: Okay. I've opened it now. But, I mean,

do you think Judge Togliatti has anything else that you
submitted in camera to her that wasn't in the materials I
handed back to you that you've now handed back to me?

MS. RAKOWSKY: May I take a look, Your Honor?

THE COURT: You may. I added something. Hold on.
Let me take out what I added.

(Off-record colloguy - Court and Marshal)

THE COURT: I added something for my ease of

transportation last night.
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(Pause in the proceedings)

THE COURT: Do you think Judge Togliatti has
anything else?

MR. DOERR: We do not.

THE COURT: Okay. Good. Then I will assure her
that she has completed her responsibilities on this case and
may go back to just being the Chief Judge.

MR. POPE: Thank you, Your Honor.

THE COURT: All right. I have a concern, and this
is a concern I will express, and yours is not the first case
where I've expressed this. I have a concern when a party in
litigation takes a position in one court and takes another
position in a different court. And I will tell you what my
concern relates do, and I'm not going to say you don't have a
chance to explain or try to convince me you didn't do this.

It appears that there is a position that may have
been taken at least at one point in time before the Ninth
Circuit that refunds could not be provided unless
identification of customers could be provided by the plaintiff
entities. That seems to me to be inconsistent with the
positions that you're taking in this litigation, and so I'm
just telling you that's a concern for me and it's going to be
a concern for me that we're going to have to address at some
point in time. I am not saying at this time that there's any

estoppel or waiver issues that have impacted, because I
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haven't had enough briefing on that particular issue to deal
with it. But it is an issue that I anticipate will be one
that we will talk about at some later point. I'm giving you
the warning now so nobody blindsides you later, okay.

MR. POPE: Thank you, Your Honor.

THE COURT: And we go to what seems to be my next
issue. There is a definition of "taxpayer" in the statute,
and this is why I'm saying what I just said. And the
definition of "taxpayer" appears to me to be an entity that is
actually the person collecting the tax and distributing or
remitting the tax to the State. Whether that means it's
really the taxpayer or not is a whole different group of
issues, but that's how the legislature has defined "taxpayer,"
which in my mind is the entity who is actually the remitter of
the tax. That may alsc raise some issues for us as we go
through this process.

In examining the spreadsheet that the Discovery
Commissioner had previously ordered be produced in its
redacted format I believe the production of that document at a
minimum in a legible form, which means that gray column has to
be converted to something that's not so gray so it can
actually be read, is critical, and that needs to be done on an
immediate basis. The reason I say that is my calculation that
we did was that there was above 80 percent in that first

category of remitters of where the tax funds were coming from,
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and that I think is an important consideration as part of the
discovery that must be done in this case.

With respect to the confidentiality that is included
in NRS 368A.180 there is an exception to that provided in the
second subsection where there is testimony or production of
records that need to be made by the Board as part of a
proceeding. This clearly is a proceeding, and it relates to
this particular taxpayer. So any -- or, I'm sorry. I'm going
to try and use the term "remitter." So those records that
relate to these remitters must immediately be provided,
including the Department's internal records related to this
remitter.

With respect to other remitters I do think there is
a different argument that applies, and there will need to be
redactions of the identity of those remitters. But there is a
method that you're going to have to propose on behalf of the
State which you think adequately protects the interests of the
State and those remitters, but provides the financial data
that is included in those reports so that we can address that.
Because I went through and looked at the chart, and I was
trying to figure out how the Summerlin Community Association
could be what it was designated as in the spreadsheet, and I
couldn't figure out how that could possibly be. So I have a
number of concerns about the assignment of categories by the

Department. But that example was not a significant enough
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amount of money to deal with some of the other issues we were
looking at, so I just use that as anecdotal, because I don't
think Summerlin Community Master Association would be offended
that they paid a small live entertainment tax on behalf of
gsomebody else.

But my concern is we have to provide a method for
the plaintiffs to be able to identify other than the
calculation I did that it's about 80 percent to what you
attributed as the first category on that spreadsheet. We have
to give them the backup data. And I am open to redactions of
identifying information for those remitters, but it's got to
-- we've got to produce it and able to get to the end of what
I have to do here. Because they're going to argue that given
the amount that is being attributed to the first category on
your spreadsheet that it's clearly -- it's clearly improper
and that I need to make a separate determination as to whether
there is -- it is constitutional as applied. Whether it's
constitutional as written is a different issue.

Do you understand what I'm saying?

MR. DOERR: I do. I think maybe a clarification of
the spreadsheet is in order here.

THE COURT: That'd be good. I also have a concern
-- wait. Let me hit the other concern. I have a significant
concern, and the lawyers who are here all the time in Business

Court will tell you this is one of the things that gets me

10
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going, when we start with a spreadsheet and then we decide
there's a problem with it because we have either a math error
or a transposition of numbers or the data was incorrectly
entered or whatever, it really throws me for a loop, and I
generally at that time order every piece of backup information
you ever had produced. So that is also of concern to me. And
I certainly understand the explanation that there are audited
issues and that there are certain transpositions that may have
occurred, but that is a significant concern to me when we have
different versions appearing.

Okay. Now for your clarification.

MR. DOERR: Well, and --

THE COURT: Because I've finished my notes.

MR. DOERR: Okay. I really want to address both of
your concerns. The first concern -- and you said you've done
a calculation of 81 [sic] percent. I mean, I think it's kind

of -- I'm not sure what you're looking at, because there are

THE COURT: That totals in the last column and the
total at the bottom.

MR. DOERR: Well, I think that percent -- that
percentage you're lococking at is confusing because that's only
-- well, number one, that's only the group of 10 percent
taxpayers who remit to the Department. The second page is the

5 percent of taxpayers that remit to the Department, and the

11
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total on the second page, there's a component of this tax that
is not remitted to the Department. In fact, the majority part
of this is remitted to the Gaming Control Board, the Gaming
Commission.

THE CQURT: For those people who have the gaming
entities.

MR. DOERR: That's correct. So I'm not sure what
numbers you took to get the 80 percent, but --

THE COURT: I used the one on the bottom of the
first page to get to my 80 percent number.

MR. DOERR: So that would be only the 10 percent
taxpayers who remit to the Department.

THE COURT: I understood that.

MR. DOERR: There's another -- the 5 percent who
remit to the Department are also people who came under the
live entertainment tax when it was enacted and changed from a
casinoc entertainment tax to the live --

THE COURT: But even if I'm using that number and
adding it to the number on the first page, I'm still at a very
high percentage for that first category you have on the
spreadsheet.

MR. DOERR: Well, "high" is a relative term.

THE COURT: I understand. Which is why I used it as
a relative term. Because it's certainly no determinative at

this point of anything. 1It's just a discovery issue for me.

12
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MR. DOERR: Understood.

THE COURT: And that's all I'm dealing with today is
a discovery issue,.

MR. DOERR: Right. Now, let me address the sort of
-- the taxpayers in that group, in the first group.

THE COURT: Are they taxpayers, or is it the people
who actually -- the customers? See, that's where the Ninth
Circuit issue is really going to be an interesting discussion.

MR. DOERR: You know, we filed a motion regarding
the claims for refund and whether they're even appropriate to
discuss at this time. And so this issue may be moot,
depending upon how that comes out.

THE COURT: It may.

MR. DOERR: Regarding those taxpayers, some of them
are plaintiffs in this case, and some of them are not. We've
always been willing to produce -- in fact, they said that they
didn't want their own records, that they had them, and the
Discovery Commissioner --

THE COURT: That's why I included the internal
records that you've done related to their submission. It's
because you don't need to give them their reports if they say,
you know, I've got my report, I don't need you to give it to
me.

MR. DOERR: And in fact the Discovery Commissioner

said, well, look, these -- even though they're plaintiffs!'

13
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they don't necessarily want you to give the other plaintiff
your information. And they eventually said, well, we don't
really need our own information, we want to see what -- you
know, what the groups have paid. And there were some on there

where they just wanted to -- they were asking the judge to

verify that what was on the larger list weren't actually in

fact gentlemen's clubs under --

THE COURT: The larger list being the --

MR. DOERR: Yes.

THE COURT: -- DV15 through 18.

MR. DOERR: That's correct, uh-huh.

THE COURT: Because the master -- Sun City Summerlin
Community Association is clearly not a gentlemen's club;
right? We'd all agree it's not a gentlemen's club?

MR. DOERR: 1It's not listed in -- under a
gentlemen's club.

THE COURT: Yeah, I know. I can't understand how
it's listed in the group it's in, but --

MR. DOERR: Well, I'll -- let me explain to you that
those are done by what's called the NAICS code, North American
Industrial something code. That is when they come in -- when
a proposed business owner comes into the Department to tell
them what they do, the Department assigns it a code based on
this list.

THE COURT: And it's the what I'm calling the

14
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remitter who makes that selection of what category they'll be
in, and somebody screwed up when they decided that Sun City
Summerlin Community Association was a drinking place,
alcoholic beverage.

MR. DOERR: Well --

THE COURT: And it probably wasn't you guys, but
somebody made a mistake, because that's not what they do.

MR. DOERR: Well, if they -- if the Association owns
a bar or restaurant that has live entertainment, that could be
the explanation for that.

THE COURT: That could be why they chose that code.

MR. DOERR: It could be.

THE COURT: It could be, but that's probably not an
accurate code for them to have chosen to tell you was their
main business.

MR. DOERR: We don't -- you know, we don't --

THE COURT: And you don't question when they tell
you.

MR, POPE: That would be their classification for
the Department's purposes

MR. DOERR: And that's the way that the list was put
together.

THE COURT: But the whole -- the whole Taxation
Department isn't going to calculate -- to determine that Sun

City Summerlin Community Association is a drinking place,

15
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alcoholic beverage place. I mean, they're not really. That's
not their business. And you -- don't you collect other taxes
from them as a business?

MS. RAKOWSKY: At the time that they opened they did
own a bar and restaurant up there.

THE COURT: I'm not saying they didn't own a bar and
restaurant.

MS. RAKOWSKY: And that's probably why they were
classified --

THE COURT: They may well have owned a bar and
restaurant.

MS. RAKOWSKY: And that's probably why they were
classified in that, because they did have a restaurant going
up there.

THE COURT: Okay.

MR. POPE: I'm not sure, Your Honor, what taxes are
collected from them. It could be [inaudible] sales and use
tax.

THE COURT: And I'm not concerned with all the
taxes. I'm just saying when I looked at this I went, hmm, and
it was one of those things that I go, yeah, that just doesn't
sound right. There were some others that I had to ask my male
staff members about, and they were able to explain most of
them for me, because some of them I didn't understand. But

they did. They understood.

1le

Corrected Appellants' Appendix Page 1121




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

MR. DOERR: We didn't, either, Your Honor. In fact,
when we were given the list from our client we -- you know, I
went through the list and I thought, well, this sounds like it
could be, what is this business. I would call the client, and
they'd say, well, this is what we have in oﬁr records, here's
their location. And I determined that that could not be a
gentlemen's club given the location. So I did that.

THE COURT: Because of certain zoning and licensing
restrictions.

MR. DOERR: I also wanted to explain sort of the
error in the spreadsheet.

THE COURT: Yeah.

MR. DOERR: The plaintiffs here asked for tax
records for fiscal year beginning in '03, and I got the
information from the Gaming Commission and from the
Department, and I gave them that request. Well, there was no
live entertainment tax in fiscal year '03, so Gaming -- but
there was a casino entertainment tax --

THE COURT: Right.

MR. DOERR: -- so Gaming had records.

THE COURT: The old cabaret tax.

MR. DOERR: So when I got the information from the
Gaming folks, the first year that they gave me I put under the
first year that the Department gave me. So I really just

transposed those numbers.

17
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With respect to what has been reported as the
Department's numbers there was no -- in other words, I got no
backup information from Gaming because that's not how they --
well, that really wasn't what was asked for.

THE COURT: No, it's not.

MR. DOERR: And so it was really just a shifting of
the column that included a fiscal year that really isn't part
of this claim. And the plaintiffs have brought up, and this
bears explaining, too, that there was a document produced by
the Department, it's a published document, where the numbers
on the sheet that I've prepared aren't the same as the numbers
on the Department's record. And that's why I created the
percent error sheet. And what we did is we said, well, we
don't think -- he's going to depose people from the Department
who can tell him why there would be changes from what the
Department receives as gross receipts from the taxpayers to
get to the number that's netted out in the report that's
prepared.

We looked at that over the six or seven years, and
it's a very small percent. And we said, lock, add 1 percent
to the figures for those taxpayers, take that, assume it's
yours, we don't think it came from there, but those are --
those come out, and, you know, if your argument is targeting
or it's a small group, I don't think 1 percent -- he's going

to be able to depose the witnesses who can explain why there's

18
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reductions from the numbers we produced to the numbers that
are produced at the end of the year. And part of that is in
the way they asked for it.

THE COURT: I understand what you're saying.

MR. DOERR: He asked for what the Department
receives.

THE COURT: And I'm not saying there's any fault in
it.

MR. DOERR: I understand that.

THE COURT: I'm just saying it's one of those things
that typically bells go off in my head that says there's an
issue.

MR. DOERR: I completely understand that. And we
have -- you know that the discovery in this has sort of had a
history, and, you know --

THE COURT: Okay. What else do I do?

MR. DOERR: Well, Judge Togliatti -- we sort of --
she followed this because she -- she was the judge in its
evolution.

THE COURT: Yes.

MR. DOERR: And so I just wanted to ~- I think that
actually the plaintiffs kind of understand what we just told
you, and so --

MR. SHAFER: Your Honor, could I make a comment?

THE COURT: Yes.
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MR. SHAFER: Thank you.

THE COURT: Since I made you fly here from Michigan.

MR. SHAFER: Glad to do it.

THE COURT: There's no snow here.

MR. SHAFER: Sixth time on this motion, but --

Your Honor, the way that this all started, as Mr.
Doerr explained to you, in their response -- in their reply to
my response to their motion for summary judgment, which Judge
Togliatti dismissed without prejudice, they attached two
charts, okay. And so I asked discovery in regard to what is
the backup documentation for this so that I can challenge the
numbers and I can lock at the numbers.

The chart you're looking at was not the first chart.

THE COURT: The chart the Discovery Commissioner
ordered produced?

MR. SHAFER: Correct.

THE COURT: Yes.

MR. SHAFER: But you have to understand --

THE COURT: And for the record, that's DV1194 and
1195, I believe.

MR. SHAFER: I don't know which one you have,
because they produced the first chart, then they were here at
a hearing, I pointed out to Judge Togliatti that there were
mistakes in the chart. Then they went back, then they did

another chart, which is probably the one that you're locking
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at.

But, Your Honor, what you have to understand is Mr.
Doerr acknowledged to you two times that chart was not
prepared by the Department.

THE COURT: No. He said he did it.

MR. SHAFER: That's right.

THE COURT: I know.

MR. SHAFER: And if I don't know what the backup
documentation is, I have to depose him to figure this out.

THE COURT: We're going to avoid that.

MR. SHAFER: I want to.

THE COURT: We're going to try and avoid that. But
I also have to find a way to try and honor at least the
purpose of --

MR. SHAFER: Understand.

THE COURT: -- NRS 368A's confidentiality even
though it appears to me that the records are directly involved
in this action or proceeding. So I have to come up with a way
to be able to carry out the procedures or at least some
ability to have confidentiality for the remitters that are not
parties to this case.

MR. SHAFER: Yes. And, Your Honor, I will explain
to you what I explained to Judge Togliatti probably four
times. I'm an officer of the court. You can give me

documents that I am precluding from --
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THE COURT: Only if I give you an attorney eyes only
agreement. And I haven't decided to do that yet.

MR. SHAFER: Okay. But all I'm saying, Your Honor,
is that I have offered to Judge Togliatti, and I'll offer the
same thing to you, I will file every pleading under seal, we
can have the hearing under seal, I don't care. I mean, you
know, I'm not trying to put --

THE COURT: I'm not going to seal the hearing.

MR. SHAFER: Okay. All I'm saying is --

THE COURT: We will find a way --

MR. SHAFER: Okay.

THE COURT: We're going to find a way --

MR. SHAFER: Thank you.

THE COURT: -- to carry out the purpose of 3684,
which the legislature said they wanted this information to be
confidential as much as possible, and yet to also provide you
the records and files related to 368A.180(2) (a} which I
believe are directly involved in this action or proceeding.

MR. SHAFER: Thank you, Your Honor.

MS. RAKOWSKY: Your Honor --

THE COQURT: Yes.,

MS. RAKOWSKY: -- 368A.180 specifically says the
Board, Department, and any employee of the Board or the
Department may not be required to produce any of the files --

any of the records, files, and information for the inspection
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of any person for use in any action or proceeding.

THE COURT: And then you go to subsection (2).

MS. RAKOWSKY: Right. And it gives five places
where you can --

THE COURT: And I have found that the records are
directly involved the action or proceeding. But I also want
to try and carry out the purpose of the statute even though I
think that these records are directly involved in the purpose
of this action or proceeding to try and insure the
confidentiality of what I am calling remitters of the tax so
that we can try and protect that. Because I understand that
was the purpose that was expressed by the legislature, but I
believe that the records are directly involved in the issue
that I have to ultimately decide.

MS. RAKOWSKY: And you're -- but when you say
"directly involved," that refers to taxpayers who are directly
involved, because it's different than the federal statute.

THE COURT: I know that's your interpretation. I
don't think that is what it says.

MS. RAKOWSKY: But other gentlemen's clubs have
chosen not to become directly involved --

THE COURT: I know that.

MS. RAKOWSKY: -- so why should their information be
dragged in here?

THE COURT: Some of them are waiting, because I know
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from other cases I've had in Business Court they're holding
the LETs and fund as part of certain transactions that haven't
gone to either the buyer or seller because they're in a
special fund that they're waiting to see what the resolution
is. And I've got no idea why they're doing that. I Jjust know
that from other cases I've handled and in particular the
Olympic Garden-Sapphire separation, I think.

MR. SHAFER: Your Honor, just to let --

THE COURT: Wait, wait, wait.

MR. SHAFER: Oh. I'm sorry.

THE COURT: I'm on Mr. Doerr.

MR. SHAFER: I'm sorry.

THE COURT: I'm trying to go --

MR. DOERR: Your Honor, part of the reason that the
larger multi-page spreadsheet was produced --

THE COURT: Which is DV sealed 15 through 18; right?

MR. DOERR: Correct.

THE COURT: I just want to make sure that --

MR. DOERR: That's correct.

THE COURT: Okay.

MR. DOERR: Mr. Shafer was concerned that in some
specific groups -- and I'll let him tell you, because they're
on a sheet that he asked to be included where he marked four
groups where he could be assured that a gentlemen's club had

not been included in that group or excluded from the group in
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the consolidated spreadsheet. And so I -- if we could ask you
to have that review either now or --

THE COURT: Which, this one?

MR. DOERR: -- at some other time where you just
look at the rest of the people listed on the thing and say, I
don't believe any of these are gentlemen's clubs --

THE COURT: Well, that was what I -- are you saying
just the first category?

MR. DOERR: Yes,

THE COURT: As opposed to the Sun City Summerlin
Community Master Association which we talked about?

MR. DOERR: Well, in fact, I believe it was the
category that's perfume shops, it's the category that's gift
and novelty shops. And what was the third?

MR. SHAFER: Your Honor, the request goes a little
bit beyond that. It's just not whether there's a gentlemen's
c¢lub in there, there's a provision under the statute that
allows people to petition for an exemption. And the history
of this is that -- without arguing everything all over again,
it's like this was a general tax and then they exempted
everything out except the adult gentlemen's clubs. But it
turned out --

MR. DOERR: The State can exempt what it believes --

MR. SHAFER: -- it turned out that some of the

exemptions weren't broad enough, so in 2005 they had to add
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some additional exemptions to make sure they were getting
people out, like, for example, NASCAR, and I believe 2005 was
also when they put in the Minor League Baseball exemption.

So what the Court will see is that there are some
times when there are business categories that are paying
during some years, but not paying in others. And I'm trying
to find out why that is, because I believe -- you know, they
petitioned for exemptions --

THE COURT: I'm not making that decision. That's
not my job. That's a discovery issue. You're going to find
out about categories and whether certain -- for instance, we
can probably agree that the Western Folk Life Center, if
arguably they were on this list, is not a gentlemen's club.

MR. SHAFER: You can. I have no idea what that is,
but I'll agree with you, Your Honor. I don't know what it is.

THE COURT: It's in Northern Nevada, and it's my
recollection that it's one of those performing arts kind of
things. But, you know --

MR. SHAFER: I just wanted to clarify what --

THE CQURT: I'm not going to go through and tell you
which of the guys on this list are or not gentlemen clubs. I
had to ask my male staff about some of them that were in the
first category.

MR. DOERR: Well, I think one of the questions Mr.

Shafer has is is there any gentlemen's club on the longer list

26

Corrected Appellants' Appendix Page 1131




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

that wasn't included in the short list. I -- you know --

THE COURT: ©Oh. Is that what he's asking me?

MR. DOERR: Yes.

THE COURT: Is that what you're really asking me?

MR. SHAFER: Well, no --

MR. DOERR: I'll represent that the answer is no,
that I went through the list. That was the purpose of
producing the larger spreadsheet.

THE COURT: I can tell you from looking at the
totals that the total on DV1194, if it is accurate, is the
same total for the category that is the first category on DV
sealed 15 through 18, which is characterized, not by me, but
by other people, as gentlemen's clubs. And I will tell you it
does not under the NAICS description say a gentlemen's club
anywhere in there.

MR. SHAFER: Your Honor, and that's why I stood up a
couple minutes --

MR. DOERR: Well, in fact --

MR. SHAFER: That's why I stood up a couple minutes
ago, because I gave Judge Togliatti a copy of the chart that
has a number of the categories underlined. I was trying to
limit it down as much as possible what I was asking for, you
know, so that she would have to do less work on this. But
what I want the Court to understand is my only concern was not

just whether it's a gentlemen's club or not. I have two other
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concerns, one of which, are they throwing other type of adult

businesses in there that are subject to the tax, adult

bookstores could be subject to the tax because they could have

live entertainment inside and they're not a strip club.

In addition, I want to know why some of these
categories -- why people were paying a tax then all of a
sudden they're not. And there are three potential
explanations for that, Your Honor. ©One is that there were
regulations enacted after the 2003 statute that created some
exemptions, that in 2005 there were additional statutory
exemptions and some of the regulatory exemptions were then
codified in the statute, and, third, it might have been
somebody that just petitioned to be exempted out. And if
they're exempting out everybody under the sun that asks to be
exempted as long as they're not a strip club, that kind of

goes towards my argument.

THE COURT: Or they could have gone out of business.

MR. POPE: Your Honor --

MR. SHAFER: Could have.

MR. POPE: -- exemptions are statutory.

MR. SHAFER: Don't know.

MR. PCPE: And in 2003 there was a rush to create
some revenue, so the statute was enacted.

THE COURT: Sort of like this session, huh?

MR. POPE: Then there were regulations -- then there
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were regulations that were enacted, and then a lot of those
regulations became part of the statute in 2005. All that's
public record.

THE COURT: And I'm not worried about that. I
understand it's going to be a subject of discussion during
depositions and you're going to try and establish there's been
an arbitrary and capricious application, and we'll deal with
that if you get some information that you think supports that.
But if what you're asking me is are those entities that are
listed in the first category of DV sealed 15 through 18, the
total matches on what has been called gentlemen's club on
DV1194, although the description "gentlemen's club" does not
appear anywhere on DV sealed 15 through 18, because you came
up with the term "gentlemen's club.”

MR. DOERR: Well, in fact, gentlemen's clubs isn't
codified under the NAICS. So the gentlemen's clubs had
different NAICS numbers. I got all the information from the
Department and sorted it out to determine which of the NAICS
numbers were gentlemen's clubs, and I separated that out. And
I know that that's what he wants verified, and that was the
purpose preparing that second sheet, the larger sheet.

THE COURT: If you want, I can ask my assistant,
Dan, to go through this list and tell me if there's any other
gentlemen's clubs on here, because he would be the one who

knows.
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MR. DOERR: I think that is what he's wanted. I
think -- that's what I understood his gquestion to Dbe.

THE COURT: I mean, because I don't know that, and
I'm not going to know. But Dan would be able to figure it
out, and he'd love toc have that assignment.

MR. SHAFER: I understand, Your Honor. But I would
really like to articulate my own argument, as opposed to
having the State of Nevada do it.

MR. DOERR: Well, I think his argument is changing
now in front of you than it was before.

THE COURT: His argument is changing, absolutely.

MR. DOERR: &And that's why I'm trying to clarify
what I understood when we came in here.

THE COURT: Well, and I did what I thought was the
appropriate thing. And if there is something else that needs
to be done as you go through the process of discovery, I have
decided that your case is complex, and I will be handling all
of your discovery disputes without the necessity of your going
to see the Discovery Commissioner.

If you could do whatever flag in the system says
that, Dimita.

THE CLERK: Yes, Your Honor.

THE COURT: So I think the initial thing that you
wanted me to say was how are you going to get the backup

information you need to show that this is unfairly aimed at
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the strip clubs.

MR. SHAFER: Correct.

THE COURT: I think we've come up with a way,
although it is not final, because I want the State to make a
proposal as to the methodology for the redactions to protect
the confidentiality to the extent possible of those who are
remitters in the first category.

MR. DOERR: Okay. We can come up with --

THE COURT: And I'm looking for suggestions from
you, because there are ways to do it, a number of them, and I
don't know if you guys have a good scolution to that.

MR. POPE: I just still had a gquestion, Your Honor.
What documents is it that you have found that are directly
related and what do you consider backup?

THE COURT: The directly related is the source
information that is provided to the State of Nevada that
supports the tax calculations for the remitters of the amount
of tax they're remitting for those entities who are in the
first category on DV sealed 15 through 18.

I am not ordering DV sealed 15 through 18 to be
produced in its entirety. My request is that we figure out if
there is a way to redact the category yocu have called LET
taxpayer so that those names of those entities do not appear.
That will require us to assign an identifier for each of the

redacted remitters so that you can refer to them as remitter
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identification. And I'll tell you we do this in healthcare
cases where I have doctors who are fighting over their
practice and I have to deal with patient issues. We assign
patients a number or a letter, and then when we refer to
patients as part of the discovery they all know who they're
talking about, because they're talking about Patient 727, and
they can talk about the treatment or billings related to
Patient 727 intelligently. I know that Patient 727 is an
individual I've ordered some confidentiality protection to. T
have a backup if I ever have to get to there as to that
person's actual identity. But when we talk about it in front
of the jury or in a public setting, we have found a way to
protect that identification. Typically I order that on an
attorneys' eyes only basis. I have not gotten to that point
yvet. I'm looking to you to make suggestions as to ways you
think the remitters' identification can be protected, but the
backup information, the reporting from those remitters that is
supplied to the State of Nevada and any documentation the
State does, spreadsheets or charts or whatever you do to
calculate whether those are appropriate -- because you have
auditors look at it to make sure it's right --

MS. RAKOWSKY: Your Honor --

THE COURT: Yes.

MS. RAKOWSKY: -- I'm sorry. How about 49.025,

which does not permit a report to be -- to be given in this
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discovery for as far as tax goes?

THE COURT: Hold on. Let me go to NRS 49.025 with
you.

MR. POPE: To go along with that, Your Honor --

MS. RAKOWSKY: And that privilege belongs to that
taxpayer, so we have to write to every one of those taxpayers
and get their permission to divulge their stuff on this case.

THE COURT: Which is why I have made a determination
that protecting the confidentiality of those remitters, as I'm
calling them, because I think you have used the term
"taxpayer" incongruously in other pleadings, that in order to
carry out the purpose of NRS 368A.180, I certainly understand
your position, but it's my intention to protect the
confidentiality of the identity of those remitters but to
provide the factual information that is needed for me to make
a determination as to the constitutional of the live
entertainment tax.

MS. RAKOWSKY: And, Your Honor, can I get -- not one
time has Counsel actually said why he needs individual
taxpayer information of a category of gentlemen's clubs who
are saying that the live entertainment tax is
unconstitutional, because it singles out live entertainment
tax. So what difference does it make what Deja Vu pays or
what -- or what Little Darlings pays?

THE COURT: He's not going to find out what each of
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them pay. He's going to find out what Remitter A pays, what
Remitter D pays, what remitter F pays, but he's not going to
find --

MS. RAKOWSKY: Why individually, Your Honor?

THE COURT: Why individually? Because I think it is
important given some of the concerns related to the math error
or other error that we had on the chart that we have that
backup documentation so an appropriate calculation can be made
to insure that the information that is being provided is
accurate so that when I make a determination, regardless of
what that determination is, all of you can go to Carson City
with the right record for them to then make a decision as to
the appropriateness.

MS. RAKOWSKY: Thank you, Your Honor.

THE COURT: You understand what I'm saying?

MS. RAKOWSKY: I get it.

THE COURT: I'm trying to carry out the
confidentiality, and I certainly understand there's an issue.
And the other option, and I hate this option because I've had
to do it before, is we've got to write to every one of them
and ask their permission and let them all come visit with us.
and while they all come on the taxicab case, and I'm sure that
Mr. Brown will be on the other side of the room when we're
here on the Taxicab Authority case, I don't think you could

get them all to agree to anything, because they don't all
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agree, and they're all on the same side of that room all the
time.

MR. POPE: Your Honor, if I can jump in here just
for a second. I think --

THE COURT: Yes.

MR. POPE: -- part of the reason for the categories
was because if you have fewer taxpayers, a description of that
taxpayer and what they do identifies the taxpayer, and then if
you have their numbers, you can match them.

THE COURT: What numbers?

MR. POPE: Their reporting numbers.

THE COURT: Thelr revenue numbers?

MR, POPE: Yeah. The tax return information is one
of the more confidential items, and you can back into whose
that is by knowing --

MR. DOERR: Who it isn't, because there are eight of
them, eight of that group --

THE COURT: Not on this list there's not eight.

MR. DOERR: Well, there's eight plaintiffs. There's
more than that on the list. So if they take their eight
numbers out, they're left with a handful of numbers that in
their industry we believe conceivably they could determine
whose those numbers were.

THE COURT: So part of your proposal of how we

produce that information may include a restriction on who that
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information is disseminated to, what I typically call an
attorney eyes only, which I sometimes call a highly
confidential, and then it depends on how you want to structure
that disclosure. BAnd my goal, and I don't know how you want
to achieve this, because I'm leaving it in your hands because
you know the documents and the reporting better than I do, is
to find a way that the confidentiality of the remitter is
protected --

MR. DOERR: Okay.

THE COURT: -- but the backup documentation is
provided so that I can then make a determination with the aid
of that information which appears to be directly involved in
this action or proceeding in my opinion is available, you're
able to do whatever discovery has to be done, you can then
file whatever briefing you think is appropriate. If I decide
that I need to hear some evidence and argument or you guys
stand up there and show me the evidence as we're going, I can
then make an appropriate determination so you all have the
adequate record you need to go to Carson City to have them
decide whether I was right or wrong. But I want you to all
have an adequate ability to get to that point, because this
case has been around for a long time, and we need to get rid
of it.

MR. DOERR: I understand. &aAnd I think we -- I think

we can come up with something. And if there's a way --
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THE COURT:
MR. DOERR:
will come back to you.

THE COURT:

And I'm giving you --

-- we determine we cannot do that, we

Then we're going to talk. Let me give

you a status check before you leave,

MR. DOERR:

I wanted to -- I wanted to go back to

the error again. I want -- I want to be clear that the

numbers that we're coming up with, the error had nothing to do

with those numbers, because it was really a transposing of the

Gaming's number, which is at the bottom of the list, so the

total line moved over.

THE COURT:

And nothing I'm saying today has

anything to do with gaming, just so we're clear.

MR. DOERR:
errocr --

THE COURT:

MR. DCERR:

Well, that -- that was the cause of the

That's a huge other issue.

-- 8o the numbers -- the gaming numbers

actually didn't change at all, they were simply transposed

across the row. And the change was to really just transpose

the row back. So --

THE COURT:

And those are errors that happen all the

time in practice. Not that you make them all the time, but

they happen in practice all the time.

MR. DCERR:

I said it was my mistake. When I

realized it, I produced a new sheet immediately.
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I want to just go back for a minute to you actually
offered to have your law clerk look at the --

THE COURT: No, not my law clerk --

MR, DOERR: I'm sorry.

THE COURT: -- my assistant. My law clerk wouldn't
know them.

Could you go get Dan.

Have you guys met Dan?

MR. DOERR: We've spoken on the phone.

THE COURT: You want to meet Dan.

MR. SHAFER: 1Is Dan being inundated with this?

THE COURT: Oh, Dan's going to love this assignment.
He's going to ask if he can go make site visits. Just watch.
Just watch. That's what he's going to do.

MR, SHAFER: Am I going to have to give him a free
VIP card, Your Honor, on behalf of my clients?

THE COURT: You cannot give VIP cards to him. That
would give him a bias issue, and we can't do that.

MR. DOERR: I just -- I --

THE COURT: I know what you're asking. You want --

MR. DOERR: I'm really -- I just want --

THE COURT: It's ckay. I won't -- I'm not going to
be able to determine, okay, just trust me. You don't want me
trying to figure it out. I have enough trouble when it's --

when I figure out that a Business Court case is really about a
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brothel, I blush, ckay. It's -- you don't want me doing this.

MR. DOERR: Your Honor, also, if he -- some of those
taxpayers, some of the names listed he's not going to be able
to find where they are. They're gone.

THE COURT: Believe me, he's going to know what they
are.

Hey, Dan, have you met the warriors in the live
entertainment tax case?

MR. KUTINAC: Not yet.

MR. SHAFER: Hi, Dan.

THE COURT: Dan, they wanted to meet you. Dan, come
here. I have an assignment for you, and the only reason I'm
giving it teo you is you are uniquely qualified to do this.

MR. KUTINAC: Ckay.

THE COURT: I want you as part of your duties as my
assistant, without making site visits --

MR. KUTINAC: OCkay.

THE COURT: -- to go through the sheets that are DV
sealed 16 through 18, I want you to make a copy, and I want
you to identify for me any entity that you are able to to
determine whether it is an adult entertainment establishment,
a concert promoter, a fight promoter, or somebody else who
provides live entertainment services in the state of Nevada,
and then if there are some that you are unable to identify, to

Please put a question mark next to that. And I don't want you
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to write on that one, I want you to make a copy before you do
this. You don't have to do it today. You are not to make
site inspections, you are not to take any VIP passes that
anyone offers you, you can't go do anything over there; but
because you have a familiarity because of some of the past
history --

MR. KUTINAC: Right.

THE COURT: -- the some of these institutions, you
are in a better position than I to be able to do that. And
the parties have said that's okay with them.

MR. KUTINAC: Okay.

THE COURT: Good luck, Dan.

MR. KUTINAC: Easy one.

THE COURT: See, he said it was easy.

Okay. I'm going to get that, and then I am going to
tell you if it appears from Dan's investigation if there is
any significant deviation from the grouping that appears to be
adult entertainment related that in the first group or
category, okay. I call it adult entertainment. Gentlemen's
clubs, whatever.

MR. SHAFER: Okay. But, you know, Your Honor, I
don't even know what that document is.

THE COURT: I know you don't.

MR. SHAFER: And I've never seen that document.

THE COURT: I'm not going to let you see it yet.
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MR. SHAFER: Well, I understand.

THE COURT: I may let you see it at some point
in time when we insert other identifiers for the remitters
so that I can carry out the confidentiality purposes of
NRS 368A.180, which I may not agree with the State's
interpretation, but I do agree with the purpose, which is to
protect the confidentiality of the remitters.

MR. SHAFER: As do the plaintiffs. And we've said
that from day one of this case, Your Honor -- or from day one
when we started arguing about discovery.

THE COURT: Okay. All right. Anything else I can
do to help you?

MR. PCPE: A final question, Your Honor, please. We
came up with the category totals as our way of working with
the statute, and --

MR. DOERR: Well, that's the way we were ordered to
by the Discovery Commissioner, but --

THE COURT: It's ckay.

MR. POPE: Yeah, that's true. That was even beyond.
So --

THE COURT: But, see, what Dan's going to do, he's
going to go on that list and he's going to figure out if Great
White Entertainment is really a concert promoter, which I know
from listening to advertisements on the radio, or if Great

White Entertainment is something else. And he's going to
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provide it back to us, and I'm going to be able to tell you if
there appears to be a deviation from the categorizations that
you have provided on DVD1194 and 1195 from the actual names
and remitters that are on DV sealed 15 through 18, And if it
does not appear after Dan's investigation and his providing
that information to me, which I will alsoc place in a sealed
exhibit, that there's not a deviation from the categories that
you created -- because I know counsel created DV1194 through 5
-- 1f they appear to track, then I'm not going to worry about
it. If there appears to be a deviation, we'll talk about it.
I'm not ordering anything else to be done. But since I'm not
in a position to do this, to identify those, we'll let
somebody who probably is better suited to do it than me.

MR. POPE: And I take it that you're locking for
something more than what we've come up with so far --

THE COURT: Yes.

MR. POPE: -- providing totals for categories.

THE COURT: Yes.

MR. POPE: Okay. So if we come back to you with the
same approach and say, this is all we think we can do --

THE COURT: But I think what you really want to do
is start with something that looks like DV sealed 15 through
18 and figure out a way to make the people who are in what
you've called LET taxpayer, that column, to be confidential.

I think that's a starting point.
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MR. DOERR: Now --

THE COURT: And then we've got to figure out how to
protect the backup information, and my anticipation is you're
going to come up with either a system for redaction or you're
going to decide that is too burdensome and you want to have an
attorney eyes only provision with a clawback provision. and I
don't know if that's what you want to do because of the
balance between the burden and the potential cost of doing
that or if you want to do something else. I'm leaving that
for you to give me your best solution to arrive at what I
want, which is to protect the confidentiality to the extent
possible of the remitter, but to provide the backup
information that we need to finish the discovery so that you
can do an argument so I make a decision.

MR. DOERR: Now, this new thing we're creating, does

this only relate to the first group, the gentlemen's clubs, or

are you --

THE COURT: Yes.

MR. DOERR: Okay.

THE COURT: The others -- if in the investigation
that is conducted by Dan turns out that there's -- you know,
appears to be a deviation -- because from my --

MR. DOERR: I've done a subtotal on the larger list,
and that should track exactly with the lines on the shorter

list.
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THE COURT:

Yeah. That's what I -- I was confirming

for counsel what it does,

MR. DOERR:

THE COURT:

And, Your Honor --

If T see there's deviations, when Dan

looks at it and he says no, the next-to-the-last entry is

really an adult entertainment entry, which I wouldn't think

from reading the name of it, then we'll have a discussion

about whether I've got to do something else about it. But I

am at this point accepting that it is in fact a fine arts

school. Do you understand what I'm saying?

MR. DOERR:

THE COURT:

MR. DOERR:

THE COURT:

I do. I do.
Okay.
I do.

All right. I am going to give to the

clerk and ask her to seal as part of the record that I have

reviewed those items that are numbered DV sealed 1 through 18

so that there is a record of what I reviewed, and since I've

tried to refer to them as Bates numbers, I think it's not

going to be a large

concert.

With respect to the sheets that are DV1194 and

DV1195, those have been previously produced; correct?

MR. DOERR:
THE COURT:
I need to mark that

a sealed document.

Correct.
So is there any reason that anyone feels
as a Court's exhibit for today? It's not

You want to come up and look at it and see
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if you've seen it before?

MR. SHAFER: Yeah. I don't know what it is.

MR. DOERR: Brad, I believe it's the sheet you're
looking at right there.

| MR. SHAFER: This one, the first one or --

THE COURT: Both of them.

MR. SHAFER: Okay. Well, these are two different
versions.

THE COURT: Well, I need the one that's the one I'm
referring to, which is why I'm referring by Bates numbers,
because I'm really anal and paranoid, so my record typically
will actually refer to the document I'm looking at. If you
want to approach and locock at the one that I'm referring to.

MR. SHAFER: Thank you, Your Honor.

THE COURT: &And that was why I said we need to do
something to make that last column not as gray if there's a
way to figure it out.

MR. DOERR: And as you see, we've given him a large
version of that. And --

THE COURT: And was easier to look at on the DVD,
too.

MR. DCERR: And we produced a larger one to Judge
Togliatti, and --

THE COURT: I have a magnifying glass to read

building plans that somebody decided to shrink to an 8-1/2 by
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11 sheet of paper.

MR. SHAFER: Okay. I think this is the second one,
Your Honor.

THE CCURT: It doesn't matter to me. It's the one
with the Bates number I referred to.

MR. SHAFER: Your Honor, could you give me that
Bates number just so I have this marked, then.

THE COURT: DV1154 through 11%5. And it has another
number, so it looks like it had a prior production,
DVDI3SC001475 through 1476.

MR. SHAFER: Thank you, Your Honor.

THE COURT: So do you want me to mark it as Court's
Exhibit 1 since there seems to be confusion about what it is,
or is it okay if I've just referenced it by the Bates numbers
that are on it?

MR. SHAFER: I'm good with the Bates numbers, Your
Honor.

THE COURT: Okay. I'm glad you guys are all good
with that. I am going to ask John to shred the copies of the
sealed documents that I reviewed separately so that I could
make notes on them so that they're now shredded. John, the
shredder's in the back room.

Dan, why are you back?

MR. KUTINAC: I didn't know if there was anything

else.
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THE COURT: Oh, no. But no site visits.

Anything else?

MR. DOERR: How about -- I'm not sure how much time
we're going to need to do this.

THE COURT: I was going to give you about three
weeks to figure out, because a protocol to figure it out is a
little -- that's going to be -- and then somebody's got to put
it into effect and do the elbow grease of either using a
Sharpie or redacting tape or making some other determination
ag8 to a way to produce them. Three weeks?

MR. DCERR: Three weeks.

THE COURT: You don't have to come. You can be on
the phone, if you'd like.

MR. DOERR: You know --

THE CCURT: And that's not for you to say what
you've decided, that's for you to give me your proposal.

MR. DOERR: Okay.

THE COURT: And if you want to do your proposal in
writing and send it to Counsel the day before so he will have
a basis to have an intelligent discussion with us, that would
be lovely. Okay.

MR. DOERR: OQkay. I have some thoughts on it
already, but we'll -- let's discuss it.

THE COURT: I'm going to let you guys caucus it.

I'm not going to try and pin you down, because it's a
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complicated process, it's a big thing.

Yes, some --

MR. SHAFER: I was just going to say I'm already
going to be here twice in March anyway because I have a
convention one week.

And then what was the date that we set for the --
your motion?

MR. DCERR: The 15th.

MR. SHAFER: Yeah. So I'll be out here two weeks in
March anyway.

THE COURT: So when are you going to be here in
March?

MR. SHAFER: Well, I'll be here the week of the 7th,
but they I think were not available.

MR. DOERR: We're not all available the week of the

7th,

THE COURT: So do you want to come the week before,
the week of the 3rd -- or, I'm sorry, the week of -- what is
it --

MR. DOERR: How about -- can we suggest we do it the
15th, when our current motion is --

THE COURT: Yes, you can suggest that.

MR. DOERR: -- set,

THE COURT: Yep. And I guess we'll talk about those

other issues on that day.
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Has the Ninth Circuit made a decision on that
pending issue?

MR. PCPE: That case was dismissed.

THE COURT: It was dismissed?

MR. DOERR: Yeah.

THE COURT: Okay. You may have told me that and I
forgot.

MR. SHAFER: Yes. It was a [inaudible], Your Honor,
one-sentence type of thing.

THE COURT: Ckay.

MR. SHAFER: Right?

MR. DCERR: Well --

THE COURT: I don't care. It doesn't matter today.
It may matter on March 15th, but it dcoesn't matter today. So
instead of March 3rd, we're going to come for a status check
on March 15th, on the same day, and we're going to talk about
whether you've come up with a -- I'm going to call it a
protocol. You can call it whatever you want. But that will
remind me of what I'm trying to get out of you.

MR. POPE: Your Honor, we had attached the decision
from the Ninth Circuit to one of our motions.

THE COURT: And that may be -- I may have seen it
and forgotten, because you may have noticed I was dealing with
some other issues with whether spurious allegations which are

inflammatory and newsworthy were made in a proposed amended
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complaint that I'd already let be sealed for purposes for the
motion.

MR. POPE: -- reality and belief.

THE COURT: Things like that, yeah.

MR. DOERR: Truthfulness and --

THE COURT: Despicable. Despicable. Whether any of
those are true or not is a whole different issue, but they
have to allege certain things in a fraud claim to be good.

MR. DOERR: Okay.

MR. BROWN: Like dishonor. ©h, is that not
particularity pleading?

THE COURT: Argumentative, Mr. Brown.

Anything else that I can do to help you?

Okay. 'Bye, guys.

THE PROCEEDINGS CONCLUDED AT 11:36 A.M.

* * * % *
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