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Verbatim Digital Reporting, LLC � 303-798-0890

LAS VEGAS, NEVADA, THURSDAY, DECEMBER 9, 2010, 9:57 A.M.1

THE COURT:  Good morning.2

MR. SHAFER:  Morning, Your Honor.  One second, I'm3

sorry.  4

(Pause in the proceedings) 5

THE COURT:  Okay.  First of all, I want to have you6

state your appearances on A-533273.  Am I missing the -- well,7

if you would state your appearances on that case.  8

MR. BROWN:  William Brown, local counsel for9

plaintiffs.  10

MR. SHAFER:  Brad Shafer appearing on behalf of the11

plaintiffs, Your Honor, and we do have two cases here.  12

THE COURT:  Yes.  I'm looking for the other case13

number.  I'm with you.  14

MS. RAKOWSKY:  Vivienne Rakowsky from the Attorney15

General's Office representing the Department of Taxation.  16

MR. DOERR:  Blake Doerr for the Department of17

Taxation.  18

MR. POPE:  David Pope also with the Attorney19

General's Office, and we'll be representing the defendants. 20

All representing the defendants.  21

MR. BROWN:  Judge, I have the other case number22

here.  23

THE COURT:  Well, the -- I believe -- hold on one24

second.  I don't think any of the pleadings -- you know, when25
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you've -- when something's filed and it has one case, unless I1

-- sometimes the Clerk's Office, if all the case numbers2

related or consolidated or otherwise aren't on the caption,3

they won't put it on the calendar.  4

MS. RAKOWSKY:  Your Honor, one is A-533273 and the5

other one is A-554970.  6

THE COURT:  Okay.  (To Clerk)  So if you could7

reference that case number, you know, as part of -- include8

any minutes from this case -- I mean, the one that's on9

calender, in the other case.  Okay.10

My staff -- I don't know who my -- did I have you11

state your appearances yet?  I'm -- 12

MR. SHAFER:  Yes.  13

THE COURT:  I'm getting -- I'm still back at my last14

motion hearing.  15

MR. SHAFER:  Stellar argument, might I say, as16

out-of-state counsel.  17

MR. DOERR:  We're going to stop and squat now.  18

MR. POPE:  Please refrain.  19

THE COURT:  It just makes me wonder what family20

court is like.  21

MR. BROWN:  Oh, it's like that.  22

THE COURT:  Okay.  Well, anyway, my staff called23

somebody in an effort to estimate, you know, setting aside a24

time period since I'm in trial, and so we set aside an hour,25
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and I'm right on schedule.  I have my jury come being back at1

11:00, based upon somebody's estimate.  2

And I apologize, she didn't call of you, but I just3

said pick one and go with -- go with it.  4

MR. SHAFER:  Yes, we -- 5

MR. DOERR:  We all coordinated on that.  We're all6

on page.  7

THE COURT:  Okay.  8

MR. DOERR:  We'll be finished in an hour.  9

THE COURT:  Terrific.  Okay, well, I have an hour. 10

So let me just get my note pad for a moment.  Okay, I'm ready11

when you are.  12

MR. SHAFER:  Thank you, Your Honor.  As I see it, at13

least I'm here to talk about three issues today.  One is the14

discovery dispute that has been ongoing.  The second is part15

of the Motion for Preliminary Injunction that we talked about,16

strictly the legal issue of the Separation of Powers of17

whether the portion of the live entertainment tax that18

prohibits the Court from -- prohibits any Court from entering19

injunctive relief or otherwise interfering with collection of20

tax is a violation of Separation of Powers.  21

And the third thing, Your Honor, this is now the22

fourth time I've come to Vegas to talk about this motion, and23

we've talked about this before.  Our Scheduling Order has24

lapsed a long, long time ago, and I'm concerned that when this25
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case gets reassigned, as you explained to us the last time we1

were here it was going to be at the end of the year, I want to2

make sure that I don't have a problem with a new judge.  3

You've told me on numerous occasions as I've been4

here on this motion that I was going to have my opportunity to5

take my depositions, and I want to make sure that there's some6

type of order or Scheduling Order or something in place to --7

and we've talked about this before the argument, Your Honor,8

and my opposition isn't going to have any problem with that.9

  But I just want to make sure some Judge, or the 10

Discovery Commissioner, or whatever, doesn't say, "Oh, you11

know, I don't care what parties agreed to, you should have,12

you know, extended the prior order."  And I just want to make13

sure that I have the opportunity to take discovery.  So I'd14

like some type of Scheduling Order.  15

Your Honor, in regard to the discovery dispute, and16

I'm going to try to be really brief on all of this because we17

have argued it -- parts of this, the two critical arguments, 18

we have argued them both already.  So what I want to do is19

kind of zero in on the discovery disputes, and I want to point20

out to the Court why all of this evidence has come to the21

forefront.  22

Your Honor, as you will recall, we filed a Motion23

for Preliminary Injunction to enjoin the enforcement of the24

live entertainment tax.  And we were here -- we argued that on25
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two different occasions over a two year period.  And there was1

also a Motion to Dismiss and a Motion for Summary Judgment. 2

And then one of the times I was here on this motion3

you indicated that you were, basically you wanted to make sure4

all the facts were in front of the Court and therefore, you5

were basically denying, I'm going to say without prejudice,6

because I think you just wanted to say, I want to clear the7

docket, I want to get the discovery done and then we'll move8

forward.  9

There have been no order -- formal orders entered,10

but that is basically the -- the -- the posture that I see the11

case in as of right now.  12

Now, in response to the Motion for Summary Judgment13

-- I'm sorry, in response to the Motion for Preliminary14

Injunction, the Nevada Tax Commission attached two charts,15

three charts.  There were Exhibits, I think, B and C, and the16

Court have seen these many a time.  17

And so what I did was, I asked for discovery in18

regard to the back-up documentation for what these charts are. 19

Now, again, at least setting aside the Separation of Powers20

argument, the Court has denied, at least orally, the Motion21

for Preliminary Injunction.  The only factual evidence that22

the State of Nevada put in front of this Court in regard to23

that motion were these charts in regard to who's paying the24

tax.  25
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So I then filed my discovery, we had disputes in1

regard to the Discovery Commissioner.  We got some additional2

documentation from the Nevada Tax Department.  We've been in3

front of Your Honor.  I came out here four times.  We only4

were in front of you three times.  One of the hearings was5

adjourned because of a scheduling problem once I got here. 6

And we were given additional documents from the State.  7

Then I offered the last time I was here that I would8

submit a letter to Mr. Doerr, Mr. Doerr would respond, and9

then I would submit a letter to the Court saying what is the10

final discovery disputes, and we have done that, Your Honor.11

And so I -- unless the Court really wants me to12

reargue all the stuff about why this stuff isn't privileged13

and all that, it's in the briefing, we've argued that before.14

And because they put this evidence before this Court, because15

I'm entitled to take discovery in regard to the evidence that16

they put in front of this Court, because this Court denied the17

Motion for Preliminary Injunction, at least in part, because18

that was the only factual evidence that they submitted, those19

documents, I'm entitled to take discovery in regard to how20

those charts were prepared.  21

And you'll -- Your Honor, you will also recall that22

in these various hearings Mr. Doerr gave you one chart, I23

think the first time we were here, that the numbers were24

different from these charts that were attached to the Motion25
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for Preliminary Injunction.  Then we got the big chart where,1

you know, Mr. Doerr changed some numbers, fixed some things,2

and those numbers are different from the second chart.  So3

I've got now three charts.  One of -- you know, a series that4

was submitted in response to the Motion for Preliminary5

Injunction, the two supplements, they don't match, and what I6

have is a chart being prepared by Mr. Doerr.  7

So the question is, if I have discovery questions,8

which I do, in regard to these documents, how they were9

prepared, what -- what they consist of, who am I supposed to10

depose other than Mr. Doerr if I can't get the back-up11

documentation?  And you know, I've been an attorney lots of12

years.  I don't think I've ever deposed a lawyer.  Most judges13

wouldn't let me depose a lawyer.  I don't want to depose a14

lawyer.  So that's where we stand.  15

And -- and again, Your Honor, I've submitted a16

letter that explains what the discovery -- the remaining17

discovery disputes are.  I would point out there's one18

typographical error in that letter.  When I was referring to19

page -- I probably ought to get it out.  Your Honor, in20

paragraph number five, on page 2 of my letter, when I referred21

to Page DV00002, it's actually supposed to be Page 21 as22

opposed to Page 2.  So, I'm sorry.23

THE COURT:  So plaintiffs have requested to be24

provided the, quote, notes, end quote, redacted on Page25
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DV00021.  The State again asserted NRS 368(a).180 and claims1

the redactions name the entity in the information that would2

allow the identification of the entity and refuses to provide3

the redacted information?  4

MR. SHAFER:  Yes, Your Honor.  And I just tried to5

paraphrase what Mr. Blake was stating.  We -- we've attached,6

and I believe you got it twice because I -- Mr. -- I'm sorry,7

Mr. Doerr submitted, I think on his own.  But we've also8

attached, they have a chart that goes through the request and9

what the State's answer is and why they're not going to10

produce certain things.  So in addition to all the tons of11

briefing that the Court has gotten before it.  12

Your Honor, and again, we've been here on a number13

of times, and so I don't want to belabor it.  Unless you have14

any further questions on that, I'm just going to move onto the15

Separation of Powers because I know you're under time16

constraints.  17

Again, we've argued the Separation of Powers issue. 18

I've pointed out the provisions of the Nevada Constitution19

that grants to the Court the power to grant injunctive relief. 20

We have submitted to the Court -- the main case we relied upon21

was the Ohio Supreme Court or -- versus City of Norwood22

(phonetic).  23

The State said well, you know, that's an Ohio case. 24

Then in one of our replies to their two supplements we gave25
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the Court about another, I don't know, six or seven cases1

around the country where other Courts have said exactly that,2

that the judiciary -- I'm sorry, that the Legislature cannot3

divest the judiciary of its powers of injunctive relief.  4

We've cited to the Court the cases in Nevada talking5

about the Separation of Powers.  The last supplement, I guess,6

which is what I will deal with, is that they say that this7

matter is res judicata because this was decided by the Federal8

Court.  9

We filed our original constitutional claim against10

the live entertainment tax in Federal Court, and the State11

defendant -- and I use the State generically, but the12

Department of Taxation, defended on the basis that the Tax13

Injunction Act, a federal statute, does not permit14

jurisdiction because of issues of comity between the states15

and the federal government.  Does not permit the Federal16

Courts to have jurisdiction to enjoin state tax statutes if17

there's a plain and efficient speedy remedy in Court.  The18

Federal District Court granted that motion.  The Ninth Circuit19

affirmed.  20

The issue before Your Honor is -- has nothing to do21

with -- oh, and the -- the District Court -- the Federal22

District Court didn't consider any of the merits of any of the23

claims that we had raised.  And we did not raise, in fact, in24

that case, in the federal case, the Separation of Powers25
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argument that is before you today.  1

Here we are raising the Separation of Powers2

argument.  And, Your Honor, we have cited in our reply to the3

second supplement that the -- that the defendants have4

submitted the clear Nevada law on this issue.  It has to be5

the exact same issue.  It has to have been fully litigated and6

decided by the Court, and that wasn't done.  That issue wasn't7

even in front of the Federal District Court.  This is a8

separate and distinct argument here being raised for the first9

time before Your Honor.  Res judicata does not bar it.  Unless10

you have any other questions, because I know you're pressed11

for time.  12

THE COURT:  No, I mean, I have, you know, 50 minutes13

left.  14

MR. SHAFER:  Okay, well -- 15

THE COURT:  You flew here.  Take it.  16

MR. SHAFER:  I don't know if you've had an17

opportunity to read our replies to their supplements because18

-- 19

THE COURT:  Well, here's what I -- 20

MR. SHAFER:  Yes, Your Honor.  21

THE COURT:  I did read the substantive briefs.  When22

it comes to -- and we'll go back to this, I guess, before23

we're done -- the letter with the 20 paragraphs of specifics,24

which I asked for, by the way, so I'm not criticizing it.  I'm25
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just -- I'm just saying as far as the Court being able to do a1

line by line ruling today, I mean, what is it that the parties2

anticipated the Court was going to do about these very3

specific discovery today?  You were looking for some rulings,4

correct?  5

MR. SHAFER:  I would like some.  6

THE COURT:  Okay.  7

MR. SHAFER:  I think we would all like some.  8

THE COURT:  I know.  Well, I -- it's -- 9

MR. SHAFER:  We've also talked about the fact that10

next December we're coming up on the five years, so we've11

really got to finish this case out, so.12

THE COURT:  Yes.  Where's my State letter?  Hold on. 13

Here's my next question.  14

MR. SHAFER:  Yes, Your Honor.15

THE COURT:  I've denied without prejudice, in my16

view, and perhaps I wasn't -- I was remiss in not ordering17

someone to prepare an Order, but I've denied the Motion for18

Preliminary Injunction without prejudice, and obviously had19

you doing discovery.  Granted, not to the extent that20

plaintiff would like, plaintiffs, but at the end of the day21

you've been doing discovery.  Let's move on.  22

So there's no Written order regarding that.  Perhaps23

that should be done.  By, I think, operation of my comments,24

one of the three times that you were here and we did spend an25

Corrected Appellants' Appendix Page 925



13

Verbatim Digital Reporting, LLC � 303-798-0890

hour, at least, on this case, at least, there were the other1

preliminary motions that were brought that I think was pretty2

clear that I was denying everything with prejudice and letting3

discovery go forward.  4

MR. DOERR:  And that -- and that's what we5

understood as well, Your Honor.  6

MR. SHAFER:  Yes, Your Honor.  7

THE COURT:  Okay, so do -- we do not have formal8

orders evidencing -- 9

MR. DOERR:  That's correct.  10

THE COURT:  -- those rulings?  Could someone11

undertake -- 12

MR. DOERR:  Did we bring those?  I brought them last13

time, and I just -- 14

THE COURT:  Did I not sign them?  15

MR. DOERR:  I inadvertently -- we were -- we got off16

on the discovery issue and then I inadvertently forgot to ask17

you to sign them.  18

THE COURT:  Okay.  19

MR. DOERR:  I know that we were preparing them.  Did20

we end up with those today?  We didn't prepare one on the21

Motion for Preliminary Injunction since that was their motion. 22

We created very simple orders.  23

THE COURT:  But if it gets denied, you -- you24

prepare it usually.  So I'll need you to do that.  25
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MR. DOERR:  Okay.  1

THE COURT:  Okay, do you mind doing that?  2

MR. DOERR:  We have the motion -- an order denying3

Motion to Dismissal without prejudice and an order denying the4

Motion for Summary Judgment without prejudice ready for you5

today.  I can ask counsel to look at them and -- 6

THE COURT:  Yes.  Yes, I'd like to have those in the7

record.  I know it was a long time ago, but -- and do -- does8

it have the date of my actual ruling in there?  That was when9

you were here for the -- we went off on the discovery issues. 10

What date?  11

MR. SHAFER:  Your Honor, we -- you addressed all12

three of those the very first time we were here on the motion,13

and what you said is, there was another case you had that went14

up to the Nevada Supreme Court that you learned that you15

shouldn't rule precipitously on these matters.  So you were16

going to deny everything that was pending, and you wanted all17

the facts in front of you is paraphrasing what you said.  18

THE COURT:  Yes.  19

MR. DOERR:  And we agreed.  20

THE COURT:  Okay.  So, but I don't recall what date21

that was.  Is that -- 22

MR. BROWN:  This does have the date of July 31st,23

2008.  24

THE COURT:  Okay.  25
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MS. RAKOWSKY:  But that was when the hearing was, I1

believe, on the (indiscernible) motion.2

THE COURT:  Okay, then if I could -- if you're in3

agreement with the -- I mean -- 4

MR. SHAFER:  I have no problem.  5

THE COURT:  -- they're not detailed, it says denied,6

right, without prejudice?  7

MR. DOERR:  Denied without prejudice.  8

MR. SHAFER:  Denied without prejudice.  9

THE COURT:  Okay, that's great.  Then I'm going to10

sign those, and when you -- would you file these for me?  11

(Pause in the proceedings)12

MS. RAKOWSKY:  8/24.  August 24, 2010, was the13

hearing where you denied the -- 14

MR. DOERR:  Wait a minute.  No, I think that was the15

status check.  Yeah.  16

THE COURT:  Well, I don't think it matters.  At the17

end of the day the -- it does detail when -- when it came on18

for hearing.  I think we all understand that -- that the19

ruling denying this was certainly before I signed it, but I20

don't think it -- I mean, there was an understanding between21

the parties of what the Court intended because you've operated22

under that standing for -- understanding for quite some time. 23

So here they are signed.    24

MS. RAKOWSKY:  Thank you, Your Honor.  25
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THE COURT:  If you could prepare one for the1

preliminary injunction that doesn't address the Separation of2

Powers issue, which I'm obviously going to address with you3

today.  4

So -- I mean, you know, it's one thing to have a5

denial of the Motion for Preliminary Injunction.  It's another6

thing to have a substantive ruling one way or the other.  You7

know, cannot consider such thing by -- as a matter of law,8

versus, sorry, disagree with you, State of Nevada will9

consider it as a matter of law.  It doesn't mean I'm granting10

the preliminary injunction.  Simply saying it's allowed by law11

so that you can have some ruling on that.  12

MS. RAKOWSKY:  Thank you, Your Honor.  13

THE COURT:  Okay, so -- 14

MS. RAKOWSKY:  I'm first going to respond to the15

discovery.  And I think we can clear this up very -- 16

THE COURT:  Let's -- I would go to the Separation of17

Powers because I have a feeling I'm going to have to go18

through this in detail until -- 19

MS. RAKOWSKY:  Can I just put one thing on the -- 20

THE COURT:  Sure.  21

MS. RAKOWSKY:  -- record?  I'm so sorry.  But22

basically, Rule 26, if you just go back to the basic rules,23

number one, parties may obtain discovery regarding any matter,24

quote/unquote, not privileged, okay?  It says it in black and25
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white.  1

And at NRS 368(a).180, which involves the2

confidentiality of files and records, except as otherwise3

provided in this section, and they give two other sections,4

the records and files of the Board and the Department5

concerning the administration of this chapter are confidential6

and privileged.  They're privileged.  7

Secondly, Counsel keeps talking about a protective8

order.  Section 1 of 368(a).180 goes onto say the Board -- the9

Department and any employer of the Board or the Department may10

not be required to produce the records, files or information11

for the inspection, which is -- which is a protective order --12

for the inspection of any person for use in any action or13

proceeding.  This is an action or proceeding.  There's no14

protective order.  15

This -- this discovery dispute has been going on16

that I've been working on it for almost a year and a half. 17

We've produced everything we can produce legally.  He asked us18

a series of questions.  We went back to my client.  I asked19

him about certain documents that -- that were -- that the20

attorney for the plaintiff felt were incomplete.  That's what21

the Department had.  That's what they gave me.  That's what we22

produced.  23

Your Honor, as far as the Excel document that was24

produced by Mr. Doerr, that was produced pursuant to the25
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Discovery Commissioner's order.  She sat there and she said,1

you're not going to get in privileged information.  However,2

the Department, Mr. Doerr, is to produce the amount paid by3

each group, which is what he did.  He went and collected all4

the information from the Department.  He produced it the way5

the Discovery Commissioner ordered him to do.  We produced it6

to the plaintiff.  7

You asked us for a copy of it that you could see in8

camera of where he got the numbers from.  We produced that to9

you.  These -- that's really all we can do.  There -- the10

plaintiff has not demonstrated a -- a reason why we should --11

why he needs individual taxpayer information.  He doesn't.  He12

has the groups.  He knows what they do.  13

As far as the margin for error.  We produced a chart14

to him which showed that the margin for error between the15

receipts, the first one, which was a projection, some of them16

were based on receipts taken in, some of them were based on17

receipts after everything was organized.  The latest one has18

the best numbers we have.  19

The margin for error is less than one percent.  So20

if -- if the State of Nevada says to the plaintiff, take your21

one percent, add one more percent to the Gentlemen's Club,22

then all the numbers are fine and we're fine.  Then there's no23

reason to continue this, and we can move on because that24

margin for error is less than one percent when everything's25
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extrapolated out.  He's talking about a difference in numbers1

which is pennies compared to the amount of tax.  So we'll give2

him that one percent.  Let him add it on.  3

Moving to Separation of Powers.  4

THE COURT:  Okay.  5

MS. RAKOWSKY:  I've had my say on discovery.  Okay?6

All right.  Your Honor, 368(a).280, which is the -- Nevada's7

anti-injunction statute with respect to live entertainment tax8

does not take the power from the judiciary.  If you read the9

chapter, and you're supposed to read chapter of laws as a10

whole, not as a one statute acting independent, you'll see11

that right above that in Chapter 368 you have the statutes12

which involve refund.  13

Now, the refund, when you look at the statutory14

scheme, if the -- if the plaintiffs have overpaid, they're15

entitled to a refund.  They can -- they can ask for that16

refund.  So when you read it, first the refund statutes, then17

the anti-injunction statute.  18

Now, the anti-injunction statute was basically, and19

case law in other states and federal case law says that's a20

preemptive strike.  And the reason an anti-junction statute is21

contained in a taxing statute is because if everybody who is22

effected by a tax were to -- were to get an injunction, the23

governments couldn't exist.  They -- they rely on this money. 24

This money is budgeted.  25
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It's -- it's money that the state needs to survive. 1

Every time there's a tax, you can't have a group of taxpayers2

asking for an injunction to stop the collection of a tax.  And3

the case law going way back to the late 1800s, which I believe4

I included in my brief, says that even if a tax is illegal,5

it's pay now, litigate later.  You can get the money back.  6

Not only can you get the money back, but according7

to Nevada's refund statute, you get the money back plus8

interest.  The interest right now is at six percent.  You get9

less than one percent in the bank.  So it's a better -- it's a10

better investment, shall we say, to pay the tax and try to get11

the refund because they'll get a refund plus interest.  12

Now, what -- when -- when these parties appeared13

before you in 2008 to argue it, they argued -- they argued14

about the Separation of Powers issue.  And at that time I15

reviewed a transcript, and at that time you said that you were16

going to make a substantive ruling on the Motion for17

Preliminary Injunction.  18

In fact, you went as far to say that you didn't19

intend to rely on Chapter 368.280 because -- and you were20

going to make a substantive decision about the injunction,21

whether an injunction -- whether these parties were entitled22

to the injunction.  And when we appeared here later you said23

that the -- they are not entitled to an injunction. 24

Therefore, they do have a plain and speedy remedy at law.  25
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At that point since we don't get to the Separation1

of Powers issue.  But if we were to start talking about the2

Constitution, the Constitution -- and, in fact, in the case3

law that was provided by -- by counsel, one of the cases is a4

motor vehicle case, if I can find where I put it.  But5

basically, it -- these cases that he provided, not one of them6

had to do with, first of all, the collection of tax.  7

One of them had to do with zoning.  One of them had8

to do with traffic.  They were all different -- for different9

purposes and none of them tax.  In fact, Counsel has never10

provided any of his case law any place where an injunction was11

placed on the collection of a tax.  It might have been a 12

licensing fee where -- where they tried to raise it, but there13

was never one against a tax.  14

In addition, the Constitution, when it talks about15

Separation of Powers, it says that one part of -- one16

government of the three tri parte government should not take17

the function of another government, of another one of the how18

-- you know -- 19

MR. DOERR:  Branches.  20

MS. RAKOWSKY:  Thank you.  Another one of the21

branches.  Okay, and so the legislature, when the legislature22

passed an injunction -- an anti-injunction act, they're not23

taking the power from the judge.  They're not issuing24

injunctions.  They're not using your functions.  What they're25
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doing is -- is creating something for you to look at as the1

judge and determine whether it's applicable, if you get to2

that.  But the way our statutes are Written, you don't get to3

that, because there is a plain and speedy remedy at law, which4

is the refund.  5

Now, this was our argued by counsel at the Federal6

Court level.  In fact, in his brief, on Page 10 of his brief7

he says, there is no plain and speedy remedy available in8

State Court.  That's the title.  And then he goes onto say,9

the reason there's no plain and speedy efficient remedy in the10

course in Nevada is because the state legislature has11

specifically and statutorily precluded such a judicial remedy. 12

And it cites the thing where -- it cites the13

anti-injunction act.  So he went into -- he went into Federal14

Court and said that, I can't get relief in State Court,15

because State Court can't give me an injunction.  16

When -- when this Federal District Court prepared17

the order, they said another argument by -- attempted by the18

plaintiff is that there is no remedy in the State Court.  This19

argument is based on NRS 368(a).280, and it says first it20

should be noted that the foregoing statute does not preclude a21

taxpayer from pursuing the established procedure for assessing22

a tax or seeking a refund.  23

So -- so the -- the Court addressed the exact same24

issue.  They didn't use the word Separation of Powers, but25
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they used, is State Court precluded from granting an1

injunction because there was a law prohibiting that from2

happening.  And they're saying no, the language of the statute3

does not, as the plaintiff suggests, preclude judicial4

recourse in State Court.  It merely prevents a preemptive5

strike, which is what I discussed earlier.  6

It stops people from going into Court, demanding an7

injunction so they don't have to pay a tax.  The -- the Ninth8

Circuit affirmed, Ninth Circuit state -- went through the9

entire record and said Deja Vu has failed to establish that10

there is any defect in Nevada Court and administrative system11

which deprives it of a plain, speedy and efficient remedy to12

challenge Nevada's live entertainment tax.  Therefore, the13

District Court -- and it said the District Court did not have14

jurisdiction, which ties back.  15

But this is all -- we -- as I said, we don't -- we16

don't get to the Separation of Powers when it comes to17

injunction because there is that plain and speedy remedy law. 18

And if you have any questions, I'd be glad to answer them.  19

MR. POPE:  Your Honor, may I just add one thing? 20

I'm citing from a case -- I'm going to read from a case that21

we have not provided to opposing counsel at this point, but I22

have copies, and I can give him a copy.  And it's a California23

case, Modern Barber Colleges v. California Employment24

Stabilization Commission.  And the cite is 31 Cal.2d 720.  25
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And it's just some reasoning for what Ms. Rakowsky1

has explained.  And it states that the legislature has --2

excuse me, it has been consistently held that the legislature3

has power to determine what are grounds for equitable relief4

and when and under what circumstances injunctions may be5

granted.  6

It says, Statutory changes are almost perpetual. 7

The jurisdiction of Courts of Equity is not thereby enlarged. 8

Neither is it diminished when the statutory changes -- in9

statutory changes some rights cease to exist in certain cases,10

which Courts of Equity once entertain can no longer arise.  11

In other words, the grant of power to Court of12

Equity -- Courts of Equity -- was not intended as a limitation13

upon the power to legislate upon the rights of persons.  And14

then it finally says legislative enactment of reasonable15

procedural conditions precedent to invoking a particular16

remedy, or the substitution of one remedy, such as an action17

at law, for another, such as, in this case it's a proceeding18

in mandamus, but which is also an equitable remedy, so that19

would be similar to an injunction, cannot be considered an20

interference with the jurisdiction over such remedies vested21

in Courts by the Constitution.  22

So whereas, even though California has a23

constitutional -- a section in its Constitution that -- that24

states what our statute says, that no injunction will lie,25
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this case does not say that the constitutional provision is1

necessary.  And the reasons that the Court cited are the2

reasons that I just stated would not require a constitutional3

provision.  4

And clearly state that these statutory changes can5

be made by the legislature.  And it's not -- it does not6

affect the jurisdiction of the Courts.  Thank you.  7

MR. SHAFER:  What happens if you or your successor8

actually rules that the live entertainment tax is9

unconstitutional under the First Amendment?  The State is10

telling you, you can't enjoin the Department of Taxation from11

trying to collect the tax in the future against anybody else12

other than the litigants of the case because you don't have13

the authority to enter an injunction.  14

And let's talk about the plain efficient speedy15

remedy that we have or don't have in regard to the state16

proceedings.  Let's set aside the fact that, as we talked17

about before, the one case was filed four years ago, and we18

had to go through the Department of Taxation and run that19

gauntlet.  20

But the -- I want the Court to remember, and it's21

been a long time, but this is all in the files that you have22

in front of you.  In the Department of Taxation, for the first23

time, the Department of -- I'm sorry, the defendants raised,24

when we had our administrative hearing, for the first time the25
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NAC that says, that you can't get the tax back unless you can1

get it back to the customer who paid it.  2

And we submitted, Your Honor, affidavits saying --3

and we also -- we also submitted the case law that people have4

the ability to engage in First Amendment protected expression5

anonymously.  Our customers don't have to give us addresses6

and telephone numbers and full legal names when they come in,7

and my clients don't collect that.  8

So according to them in the argument that they raise9

that in the Nevada Department of Taxation where we had the10

administrative proceeding, and I have put in front of Your11

Honor, we can never, ever get the tax back because we're not12

collecting that data.  Now, at the end of the day I don't know13

whether you or your successor is going to buy that argument of14

theirs, but they have nevertheless invoked it.  15

So now I can't get the tax back because of an16

argument they raised.  We never submitted that.  You don't see17

that in any pleading in the Federal Court.  We never raised18

that.  They raised it for the first time in the administrative19

proceeding, saying we can never get the tax back.  20

If that's the case, and there's no dispute that my21

clients are engaged in first amendment presumptively protected22

expression, my clients are continuing to pay this tax, and you23

can take a look at whatever chart you're looking at, my24

clients are paying millions upon millions of dollars a year,25
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and we have no remedy to stop this from occurring, Your Honor.1

Now, we've also cited to Your Honor the other Nevada2

precedent, I it was the Penrose (phonetic) case, there's3

Penrose I and II.  I'm trying to recall back from all the4

briefing, about the fact that the -- the Nevada Supreme Court5

has noted that you can get an injunction against a tax statute6

setting aside this particular statute.  Just the case law from7

Nevada Supreme Court, if it involves -- if it will result in a8

multiplicity of suits, or result in irreparable harm.  9

Well, here's the irreparable harm, Your Honor.  They10

have the NAC that they're waving in front of the Nevada Tax11

Commission.  And remember, Your Honor, one of the two cases12

you have in front of you is just an appeal from that.  Now,13

it's not all of the clients, because Deja Vu and Little14

Darlings, they didn't start paying until 2005.  15

So the first case they're in, the second -- the --16

the other case that they're not.  I may have those two -- I17

may have those two mixed up, but I don't think so.  I think18

the -- I think the constitutional case was the first case, and19

the -- the -- yeah, it must have been, the appeal was the20

second case.  So there's no remedy they can ever get.  Not21

because I say so, Your Honor, but because of what they say so.22

Now, getting to NRS 368(a).180.  Again -- and this23

is the statute dealing with the protections of the records24

here.  You know, first of all, Your Honor, I'll just point out25
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there's some documents like in Exhibits 34 through 37 that --1

and I'm deleting out all the zeros.  I'm just giving you the2

actual bate stamp number, where what we're -- what we are3

asserting and would appear that -- appear to be the documents4

to us, is that people that may or may not fit within the5

statute, once they invoke -- once the legislature invokes the6

2005 amendments, you may recall -- and this is the reason that7

Little Darlings and Deja Vu, the -- the clubs that are not in8

both cases, that the legislature determined in 2005 that some9

of the clubs, some of the strip clubs were not paying the tax10

and therefore they changed the -- the number of the patrons11

who, you know, could come into the facility.  The phrase12

escapes me right now.  But the seating capacity, they changed13

the seating capacity in order to make sure that the strip14

clubs were coming into the statute.  That is what the change15

in 2005 did.  16

You also may remember that we gave you the17

legislative history where that is specifically discussed.  And18

Your Honor, if you take a look at 675, which is also attached19

to the letter, because Mr. Doerr gives me a unredacted version20

of this, and you go down to the second to the last paragraph21

it says the DAG -- I'm not sure what that means.  I'm sure22

it's probably the direct of gaming or something, I'm guessing.23

MR. DOERR:  I'm sorry.  24

MR. POPE:  I'm sorry, we missed -- 25
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MR. SHAFER:  DAG.  1

MS. RAKOWSKY:  Deputy attorney general.  2

MR. SHAFER:  Okay.  3

THE COURT:  Deputy attorney general.  4

MR. POPE:  Deputy attorney general, yeah.  5

MR. SHAFER:  Okay.  The DAG has concerns about your6

recommended language ambient entertainment number three.  In7

summary, he feels the language may lead to the exemption of,8

quote, entertainers, unquote, at the gentlemen's clubs. 9

Therefore, we did not incorporate it in our draft.  We10

certainly welcome comments at the hearing.  11

From day one when I was here, you got what my12

argument, that -- and the word you used to me and you used to13

them is, Mr. Shafer contends this is an artifice.  This is14

drafted as a general tax law, remember that -- remembering15

that there was already a casino entertainment tax in place. 16

And that what they did was they exempted out 25 statutory17

exemptions, basically everybody else except the clubs.  18

Now, I didn't put evidence in front of Your Honor in19

regard to the motion for summary -- I'm sorry, the Motion for20

Preliminary Injunction with the exception of giving Your Honor21

the statute, the NAC, the -- and the legislative history.  22

The Department of Taxation was the one that23

submitted the charts to Your Honor.  And if you take a look at24

NRS 368(a).180, subparen (a), this talks about what is not25
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subject to the confidentiality provisions.  And it says,1

Testimony by a member or employee of the Board or Department2

and production of records, files, and information on behalf of3

the Board or the Department or a taxpayer in any action or4

proceeding, pursuant to the provisions of this chapter, if5

that testimony of the records, files or information or the6

facts shown thereby are directly involved in the action or7

proceeding.  8

They put this evidence at issue in this case.  And9

Your Honor, I don't want to remind you, but on two different10

occasions when we were here, you told Mr. Doerr, Mr. Doerr,11

Mr. Shafer doesn't have to, you know, rely on what you say. 12

They're the ones that put these charts in as evidence.  You13

denied my motion.  I'm entitled to discovery of the evidence14

that they put in front of this Court, and that they're15

probably going to put in front of this Court either on a later16

Motion for Summary Judgment or at trial.  17

Now, I know some of the evidence that they've18

already -- you know, that they're already going to rely on19

because we have the Motion for Preliminary Injunction.  All20

I'm trying to do is figure out what this is all about.  I'm21

trying to get to the bottom of this.  And Your Honor, that's22

why I believe this stuff is not subject to the privilege.  23

Again, we will -- we will agree to whatever24

protective order you want, attorneys eyes only, nothing goes25
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into a public deposition, depositions under seal.  There1

aren't going to be people on the outside that are going to be2

deposed on this.  Probably not, although now I have -- do have3

some names of some people from like the Reno Entertainment4

Commission, or something that I just got.  So -- but setting5

aside that I probably won't have to depose any of those6

people, the people who are going to be deposed are going to be7

representatives of the state.  8

We can hold the whole trial in chambers, you know,9

under seal.  I don't care.  I'm not going out and giving any10

information to anyone.  But I have to be able to have the data11

to be able to find out what it is they're relying on, what has12

been submitted to this Court by way of the various charts so13

that I can determine whether it's relevant, whether there's14

problems.  15

Your Honor, you'll also remember that in the chart,16

the big chart and the little chart before that, I gave you my17

copy that had underlines.  I didn't even say I wanted18

breakdowns or anything.  I wanted things in certain categories19

where I could make certain determinations of things I thought20

were relevant.  And it wasn't like I was asking for 85 percent21

of what was there.  22

I gave you the red-line version.  There were23

probably six categories in each one of the two.  You remember24

there was a category for five percent live entertainment tax,25
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and another category, or another segregation of the ten1

percent, and I said I want the back-up documentation for that. 2

And that is, I believe, what they gave you under seal in3

chambers however.  4

And that's what I'm looking for, Your Honor.  And,5

you know, the unredacted versions of some of these pages.  You6

know, I -- we went through -- remember when we were talking7

about the plans of the stealth fighter and I was showing you8

this, which is -- you know, I've got a couple hundred pages of9

this, you know.  I'm not asking for that.  That's not in my --10

that's not even in my letter.  So, Your Honor -- 11

THE COURT:  The record should reflect he showed me a12

black box, a page -- an eight by eleven page of papers13

sideways that had a big black box on it and maybe one little14

tiny little sentence along the bottom.  15

MR. SHAFER:  And the record will reflect that16

Mr. Shafer is fanning his exhibit book where there's page17

after page after page of that.  Thank you, Your Honor.  18

MR. DOERR:  As opposed to the alleged disclosure of19

the plans for the stealth bomber, Your Honor.  20

MR. SHAFER:  Which China already has, but that's21

another story.  22

THE COURT:  Through Wikileaks.  23

MS. RAKOWSKY:  May I please respond?  24

THE COURT:  Yes.  25
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MS. RAKOWSKY:  Thank you.  First of all, the statute1

allows the records of people directly involved.  The people2

directly involved, which is different than the federal3

statute, this is directly involved, are the people on the4

title -- on the title of the pleadings.  They're directly5

involved.  And if their clients want that information and they6

don't have the records, we'll give them that information.  7

The people who are not directly involved are the8

other strip clubs, are the other people who pay LET, and are9

other taxpayers in this state who rely on the confidentiality10

and the privilege that's only given to the taxpayers11

themselves for the Department and those affiliated with the12

Department to keep that information confidential.  13

If the State were to start giving out taxpayer14

confidential information, it would have a huge impact on the15

ability to collect tax.  I mean, we can't give that out. 16

We've given him the totals.  We've given Your Honor the17

classifications so you can see what -- how the -- it was18

determined that certain people are LET payers are gentlemen's19

club and there are other categories.  We've given you the list20

of the -- of the businesses involved in those categories.  We21

can't give this information to him because we can't give it22

out.  23

Secondly, with regards to the issue of him not24

getting refunds, I believe Mr. Shafer's kind of misquoting the25
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statute as far as the ability for the Department to give1

refunds.  The imposition of the tax is contained in NRS2

368(a).200.  And Sections 3 and 4, it says that a business3

entity that collects an amount taxable pursuant to Subsection4

1 is liable for the tax imposed.  But it's entitled to collect5

the reimbursement for any person.  6

So in other words, they have to pay that tax on the7

admission.  They can collect it separately from their patrons,8

or they can include it in the ticket price and then make out9

the check.  It says any ticket for live entertainment must10

stay with the tax imposed by this sections, including the11

price of the ticket.  If the ticket does not include such a12

statement, the taxpayer shall pay the tax based on the face13

amount of the ticket.  14

He says his -- his people have not been collecting15

the tax, they've been paying it.  So if he can verify the fact16

that that LET tax has come out of the pockets of his clients,17

he's entitled to -- he -- he will be entitled to refund if he18

wins this case, with interest.  19

THE COURT:  Have you done discovery on that?  20

MR. SHAFER:  She wasn't there at the proceeding.  21

MS. RAKOWSKY:  I'm reading the statute.  Your Honor,22

I was reading the statute.  23

MR. SHAFER:  I -- you know, all -- all I can say is24

the first I ever heard of the NAC was when -- I don't remember25
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which one of you guys brought it up.  One of them brought it1

up at the administrative proceeding.  We had a -- for some2

reason, and I don't remember why it was, we had an adjournment3

of the administrative proceeding for a few weeks, maybe a4

month or something, and in that time, you know, I talked to my5

clients and we submitted affidavits in regard to what went on.6

And I believe in one of the pleadings we point out7

that in the ruling of, if I'm using the word "commissioners"8

is correct, one of the commissioners said, and I would also9

note that -- and I'm paraphrasing -- because they didn't10

comply with the NAC they wouldn't be entitled to the refund11

anyway.  And that's something that you or your successor is12

going to have to make a determination on.  13

Now, you know, I'm not saying that right or wrong. 14

I'm saying what they argued as a way to preclude us from15

trying to get back our tax refund in the administrative16

proceeding that is directly in front of Your Honor by way of17

appeal.  18

THE COURT:  So was that argued?  19

MR. POPE:  Your Honor, I was part of the20

administrative proceeding along with another deputy, Dennis21

BelCourt, an so Mr. Doerr and Ms. Rakowsky were not there. 22

And, you know, I think one of the things that plaintiffs are23

going to have to show is how they did handle that -- that24

issue.  Did they include the tax and did they have a sign on25
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the wall or did they not?  1

And -- and, you know, we haven't gotten to that2

point yet.  3

THE COURT:  And because if they did not, then the4

State's position would be what?  5

MR. POPE:  Well, I'm not sure, and I don't know that6

we're here to say that today.  But it depends upon what they7

did and what evidence they have to show what they did.  8

THE COURT:  Well, let me ask you this.  If you took9

a position before in an administrative proceeding, is it your10

-- is it your -- 11

MR. POPE:  I'm not sure if we took it in12

administrative proceeding or, I mean, took a position, or if13

what Mr. Shafer just said, a commissioner recited a14

regulation.  I don't recall, Your Honor.  I'm not -- I'm not15

sure.  16

MR. DOERR:  And Your Honor, may -- may I speak? 17

Remember that the issue that he's speaking about, the issue of18

the refund, that's been adjudicated at the hearing officer and19

at the tax commission.  He included it in his Complaint before20

Your Honor.  We actually believe that should really be -- that21

issue should be here on a Petition for Judicial Review, not a22

bring more facts to you about this, not a rehearing of that.  23

That should be a review of the process.  And we have24

talked about, as this proceeds, considering filing a motion to25
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have that issue severed.  We think this is about the1

Constitution -- constitutional question.  And I would like to2

point out -- 3

THE COURT:  Well -- I have -- 4

MR. DOERR:  -- that when Mr. Shafer -- 5

THE COURT:  -- I have a note here that says before6

you ever said these words, my note is, did I forget a Petition7

for Judicial Review, question mark.  Because I'm not clear -- 8

MR. DOERR:  Well -- 9

THE COURT:  Anyway.  10

MR. DOERR:  -- I think they're -- 11

THE COURT:  But let me just -- 12

MR. DOERR:  Okay.  13

THE COURT:  -- let me ask you a question.  I mean,14

part of your argument today is we never get to the Separation15

of Powers, judge, and we don't have to go there, speedy16

adequate remedy at law, the five years runs in -- and they'll17

have an answer and their money in a month -- in a year. 18

Excuse me, not a month, a year.  19

Okay, that's the argument.  But it -- but, you know,20

what Counsel is saying is that if you, the State, took the21

position that they wouldn't be entitled to these funds based22

upon some requirements of the Code, then it's really  23

affording -- 24

MR. DOERR:  The refund can go back to the person who25
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paid it.  That may be -- and for sales and use tax purposes,1

that's the customer, that's not the retailer.  2

THE COURT:  Is there anything that doesn't allow a3

company to pay it and just -- I mean, your -- is it going to4

be the State's position oh, it's included in the -- it's5

included in the price -- 6

MR. DOERR:  Well -- 7

THE COURT:  -- of the ticket -- 8

MR. DOERR:  Well, Your Honor -- 9

THE COURT:  -- and they didn't keep that10

information.  You haven't taken a position on that one way or11

another you're saying to me?  12

MR. DOERR:  I'm not saying that.  I'm saying that,13

in fact, I believe in our first argument, I argued that I14

don't think it could ever be construed to have been not paid15

by their customer.  It's the customer who bears the burden of16

the tax, the retailer under sales and use tax, the club in17

this case, is the collection agent.  They're not the payer,18

they're the remitter.  They remit the tax.  They don't pay the19

tax, they get it from their client -- 20

THE COURT:  So hypothetically someone has a -- has21

an issue before the tax commissioner or commission, and is22

there a history of -- of commissioner decisions where there23

have been refunds when -- when there wasn't specific patron24

information or was it -- were they denied?  I mean, that's25
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pretty simple.  I'm thinking this isn't -- might be the first1

constitutional challenge, but it can't be the first challenge2

of a taxpayer for a refund.  3

MR. DOERR:  I believe -- I'm not sure it's ever4

gotten there.  If the taxpayer shows the Department that they5

have given the money back, and it's defined in the statute6

what they're supposed to do and how they're supposed to make7

that proof, we don't go to the commission.  They've shown that8

they gave it back to the person who paid it.  They need to9

have an affidavit from the person saying, I paid it and they10

gave me my tax money back.  11

So they have to pay the money out of their pocket12

back to their customer, then come to us for the refund.  I'm13

not sure it's ever gone to the commission where they've shown14

that.  15

MR. SHAFER:  And -- and -- 16

MR. DOERR:  The Department decides that.  Now, it17

probably hasn't been done with respect to a live entertainment18

tax.  19

MR. SHAFER:  I don't think so.  20

MR. DOERR:  Because this is a new one.  This is --21

this is younger, but I can tell you with respect to sales and22

use tax, the law speaks to who can get the refund.  23

Now, again, Your Honor, I would suggest that the24

whole issue, that this really should not be here about facts. 25
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This should -- that issue about the refund should be here on a1

Petition for Judicial Review.  And we've considered filing a2

motion to sever that part off and letting the Constitution --3

constitutional argument go forward here.  4

THE COURT:  I understand, but to some degree they5

are intertwined because from the -- from, you know -- 6

MR. DOERR:  I understand.  7

THE COURT:  -- here -- I mean, you know, in its8

incredibly basic layman terms, you know, your position is9

there's a speedy adequate remedy at law, money with interest,10

just like every other, you know, money with interest, judge.  11

MR. SHAFER:  Just like every other state.  12

THE COURT:  And if they choose not to keep track of13

who's paying it because, you know, it's -- it's -- it chills14

the strip club patronage, then that's their decision.  That's15

basically what you're arguing to me.  16

MS. RAKOWSKY:  On the other hand, if this is17

declared unconstitutional it's a whole different issue.  That18

means that the statute doesn't exist.  That means that the reg19

doesn't exist.  So -- so we're not totally precluding this20

because if this is declared unconstitutional it's gone.  It's21

gone for everybody.  It's not just gone for 14 people.  22

THE COURT:  Well, if it's declared unconstitutional,23

then it doesn't matter whether you wrote down the name of the24

person -- 25
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MS. RAKOWSKY:  Right.  1

THE COURT:  -- who paid or not.  2

MS. RAKOWSKY:  Because -- because the statute -- and3

that's what -- 4

THE COURT:  Or maybe it does.  Does it?  5

MR. SHAFER:  Unless you can't enjoin it.  6

THE COURT:  How many -- how many tax -- how many tax7

law -- how many -- how many states have collected tax on8

something that's been later declared unconstitutional and that9

the -- the state said, you know, we know it wasn't -- it10

wasn't supposed to be your money so we're not giving it back11

to you, we'll have an abandoned property fund or a -- you12

know, we'll -- I mean, how -- how -- has that ever happened --13

MR. POPE:  Your Honor -- 14

THE COURT:  -- in the history of ever and -- and how15

was it managed?  16

MR. POPE:  I don't have statistics, but it goes to17

who has the right to request the refund.  So in -- in the18

sales and used tax context, the incidents of the tax is19

ultimately on the consumer, but the retailer has the burden to20

collect and remit the tax.  And so if -- if the retailer has21

collected the tax, then they have to show that they've given22

it back to the customer before they can request the refund.  23

In this case, you know, I don't know that it's been24

so clearly decided with the LET.  I don't know that it's ever25
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gone there.  1

MR. DOERR:  And I think the commission said, we2

don't think this is unconstitutional, you don't get a refund. 3

So that issue -- you know, again, I think that that question4

should be here on judicial review.  5

MR. POPE:  What the -- what the statute says, Your6

Honor, is a business entity that collects any amount that is7

taxable, pursuant to the LET, is liable for the tax imposed,8

but is entitled to collect reimbursement from any person9

paying that amount.  10

MS. RAKOWSKY:  So they're paying -- it's a pay11

first.  They're paying it.  They're entitled to collect it if12

they want, but if they don't want it, they still have to pay13

it.  14

MR. SHAFER:  Your Honor -- 15

MR. DOERR:  It comes from the customer.  16

MR. SHAFER:  Your Honor -- 17

MR. DOERR:  The receipts, it comes from the18

customer.  19

MR. SHAFER:  I can't even get the State of Nevada to20

have one consistent argument of whether we are the payer or21

the remitter.  If we are the remitter, and we can't show that22

we can give it back to the customer, which I'm acknowledging23

we can't, because I've told you that in the record are24

affidavits to that effect, we don't get it back.  25
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MR. POPE:  Your Honor, if they collected it and1

remitted it, they have no harm, essentially have no standing. 2

Why are we here?  3

MR. DOERR:  In fact, they get a collection4

(indiscernible).  5

MR. SHAFER:  Then nobody gets -- then nobody can6

ever get this back.  Nobody can ever get this back.  If that's7

their position, let them make that on the record, I'll change8

my whole case.  I'll -- I'll say that, you know, we're here on9

behalf of the -- the customers, and the customers aren't going10

to do it so we have third-party standing to make a11

constitutional argument.  12

MR. POPE:  But that's not why we're here today, Your13

Honor.  We're here on a couple of things.  We're on this --14

this discovery issue.  We're here on this preliminary15

injunction issue.  And -- 16

MS. RAKOWSKY:  We're not here to argue the merits of17

this case.  18

MR. POPE:  Or to change the claims or arguments.  19

MR. SHAFER:  Your Honor, the question in regard to20

the Separation of Powers, as they stood up and argued to the21

Court, was that we had a just fine and dandy remedy, because22

we could make our request for refund.  And I've just pointed23

out that of three attorneys, you get three different arguments24

from the State of Nevada in regard to what this tax is, who's25
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paying it, who's remitting it, who gets it back.  1

MR. POPE:  That's his preliminary injunction2

argument, Your Honor.  It's irrelevant, because they have the3

adequate remedy.  And the -- the reasons the last time we were4

here, you said yeah, you're giving me reasons, but you're not5

telling me why.  Well, the reasons and the why are they're6

combined.  It's -- it's to protect the revenue collection for7

the State, and then those other reasons that I gave you today8

from that case.  9

You have to pay first, and sue later.  It's not an10

irreparable harm.  As long as you get your money back with11

interest you have not been harmed.  12

MR. DOERR:  And remember, they're here about their13

-- the dancer's ability to do -- 14

THE COURT:  You know, there's the argument -- 15

MR. DOERR:  -- their first amendment activity.  16

THE COURT:  One second.  There's the argument that17

nothing prohibits your client from keeping track of all these18

people other than the incredible administrative costs that I19

can imagine that would take to pay back the -- 20

MR. SHAFER:  Yes.  21

THE COURT:  -- non -- I mean, the -- 22

MR. DOERR:  Every other retailer has that23

opportunity and can -- 24

MR. SHAFER:  Yes.  25
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MR. DOERR:  -- or can't do that.  1

MR. SHAFER:  Your Honor, yes, there is a reason. 2

And we gave it to the Court previously.  The U.S. Supreme3

Court and all the Federal Courts, they all acknowledge that4

people have the right to engage in First Amendment protected5

expression anonymously.  6

MR. DOERR:  We agree.  7

MR. SHAFER:  Your Honor, that is the sole basis of8

the Supreme Court lawsuit of last term that has all the9

democrats and all the unions up in arms where all these groups10

were able to funnel soft money into the Congressional11

campaigns of this year -- 12

MR. DOERR:  Is that relevant?  13

MR. SHAFER:  -- that never have to report who that14

money came from.  Those customers have the absolute right not15

to give that information.  16

MR. DOERR:  So, Your Honor, then his client gets to17

keep all of their client's money.  You see, if they get the18

refund, his client gets to keep all of his client's tax money19

that he got back.  20

MR. SHAFER:  And our affidavits -- 21

MR. DOERR:  That's why the statute is set up the way22

it is.  23

MR. SHAFER:  And the affidavits -- we actually have24

to constrain ourselves to the record at least in regard to the25
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administrative proceeding, the second case.  And the1

affidavits say we never increased our door fees to account for2

the tax, we just paid it out of our regular revenues.  That is3

what the affidavits say.  4

My clients paid that money.  My clients are entitled5

to that money.  They say through the NAC, they're not.  6

THE COURT:  Okay.  Are you -- 7

MR. DOERR:  We've said enough.  8

MR. POPE:  Thank you, Your Honor.  9

THE COURT:  Yes.  I know you go a long time in10

between hearings in this matter, at least with me, so I11

appreciate the passion.  I'm glad you come here ready to do12

battle and make my life miserable.  Not because you don't do a13

good job because, quite frankly, I think you all do a great14

job.  I just have so many decisions to make.  15

With regards to -- just so that I'm clear, the16

December 6th, 2010 letter that came to me that has 2017

paragraphs you did or did not have a specific letter to the18

Court, just you have a general position that has been19

articulated very succinctly by counsel.  You didn't put20

anything in a letter, correct?  21

MS. RAKOWSKY:  Yes.  22

THE COURT:  I'm not missing anything or am I?  23

MR. DOERR:  I believe I provided that to you -- 24

MS. RAKOWSKY:  There was a chart -- 25
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MR. DOERR:  -- in a Courtesy copy.  1

MR. SHAFER:  It's the chart.  It's Exhibit B.  2

MR. DOERR:  He's reiterated what we've stated in3

that chart -- 4

MR. SHAFER:  Yes, but I -- I don't -- 5

MR. DOERR:  -- in his letter.  6

MR. SHAFER:  -- I don't want in any way -- 7

MR. DOERR:  He paraphrased.  8

MR. SHAFER:  -- minimize that they gave you a chart9

of their positions on each of the 23 -- 10

THE COURT:  All right, there's my -- hold on, hold11

on.  12

MR. SHAFER:  -- pages.  13

THE COURT:  Let me make sure I have my chart.  14

MR. SHAFER:  Your Honor, and what you have to do is15

you have to go past the documents.  They gave -- they gave me16

a set of unredacted documents, or documents with less17

redactions and then about halfway through Exhibit B they gave18

you this chart.  19

MS. RAKOWSKY:  May I approach, Your Honor?  20

THE COURT:  Yes.  Give me one more copy of the21

chart.  22

MS. RAKOWSKY:  (Indiscernible) every one of his23

(indiscernible).  24

THE COURT:  Okay.  Here's my next question.  Was25
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this filed -- just, you know, anything that's sent to me is1

not actually part of the official Court record available   2

for -- 3

MR. BROWN:  Did we file a letter?  4

THE COURT:  -- Supreme Court review.  Well, you5

know, when you're referencing for the purposes of appeal, or6

Writs, or anything else, if anybody's referencing some7

communication that the Court relied upon, I have a vision of8

making a ruling referencing this letter, issuing a minute9

order, and then depending on how it goes, if someone says I'm10

taking up a Writ on you, Judge, I'd have -- 11

MR. SHAFER:  Okay, we -- we will, Your Honor. 12

Mr. Brown indicates they just made sure you had it for today.13

MR. BROWN:  I'll just attach a caption and with one14

exhibit.  15

THE COURT:  Yeah, I would just call it -- and -- and16

I would also -- I would -- to make it easier -- okay, exactly17

where is this table that I have reviewed, by the way, but yet,18

because I didn't organize it well enough, or I've moved the19

pleadings, I don't know where it is right now, what is this20

attached to?  21

MR. DOERR:  The letter that we sent to Mr. Shafer.  22

MS. RAKOWSKY:  And with a -- with additional23

discovery with a -- 24

MR. DOERR:  With the additional pages that we25
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provided unredacted.  1

THE COURT:  Okay. 2

MR. SHAFER:  It is the last part of Exhibit B to my3

letter to you.  4

THE COURT:  Okay.  Here's what I'm going to ask, to5

make it simple, because at the end of the day if someone takes6

up a Writ on discovery I did or did not allow, someone's going7

to need a clear and concise pleading filed with the Court to8

reference to the Supreme Court.  9

So I'm going to ask that Deja Vu file this letter10

with all of its attachments with a cover sheet that says, 11

Memorandum in Support of Request for Specific Discovery12

Rulings by the Court.  13

Then I'm going to ask the State to file this table14

prepared for my convenience, with a cover sheet that says,15

Response by, fill in the blank, the parties, Department of16

Taxation, State of Nevada, to Deja Vu Show Girls Memorandum in17

Support of Request for the Court to Order certain discovery so18

that both of these are filed and can be easily accessed for19

anyone's review, because this is its own animal as far as a20

dispute between the parties.  Okay?  All right.  Then -- 21

MS. RAKOWSKY:  Well, except for -- I'm sorry, except22

for one thing.  This letter was written after he got that23

table.  So there's a earlier letter that, I guess, you would24

have to file also, because the letter that you're referring to25
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with these paragraphs is his letter in reference to the1

discovery that we provided.  2

MR. DOERR:  He sent us a letter and asked for stuff. 3

We sent him a detailed response -- 4

THE COURT:  Now you're talking about the 205

paragraph letter?  6

MS. RAKOWSKY:  That's the third thing.  7

MR. DOERR:  That's his response to -- 8

THE COURT:  Okay.  If you would include the -- 9

MR. DOERR:  The original request.  10

MS. RAKOWSKY:  It's October 25th, 201011

correspondence.  12

MR. SHAFER:  Your Honor, the letter that came to you13

had my original letter to them, and their response with all14

the additional materials -- 15

THE COURT:  Right, the letter to me has -- 16

MR. SHAFER:  -- including the chart.  17

THE COURT:  -- Exhibit A -- 18

MR. BROWN:  It's Exhibit A.  19

THE COURT:  -- which is the original -- 20

MR. SHAFER:  Correct.  21

MS. RAKOWSKY:  That's correct, Your Honor.  22

THE COURT:  -- October 25th?  23

MR. SHAFER:  Correct.  24

THE COURT:  Okay.  So -- so if he files -- what I'm25
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asking him to do is -- is take the letter that he sent to me,1

call it a Memorandum in Support of a Request for a Specific2

Order of Certain Discovery, or a Ruling regarding certain3

requests for certain discovery, however you want to caption4

it, but to highlight it for everyone's purposes that this is5

the document that the Court is going to rule upon as far as6

yes, you can have it or no, you cannot and here's why so that7

you can do with that ruling what you need to do, whoever.  8

MR. BROWN:  So effectively this will be the universe9

which may be reviewed subsequently?  10

THE COURT:  Right.  I mean, of course, you have all11

these other things you're going to reference.  12

MR. BROWN:  Right.  Right.  13

THE COURT:  But at the end of the day what's -- 14

MR. BROWN:  It boils down to that.  15

THE COURT:  -- it boils down to this.  16

MR. BROWN:  Right.  17

THE COURT:  Because you don't have a formal18

objection really going on.  It started with a formal 19

objection -- 20

MR. BROWN:  Yeah.  21

THE COURT:  -- and it's morphed into this.  22

MR. BROWN:  Right.  23

THE COURT:  But it was just too -- it was -- it was24

too much.  I needed it broken down and -- 25
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MR. BROWN:  Right.  1

MR. SHAFER:  We -- we tried to boil it down.  2

THE COURT:  Yeah, that was helpful.  And so anything3

else you can think of?  So the Court's plan is to -- I am -- I4

am not finding as a matter of law that my review of the5

Separation of Powers issue is barred by res judicata of the6

order of the Federal Court, for the record.  7

So you leave here with one ruling, albeit a little8

one.  It is a ruling nonetheless.  9

So I need someone to prepare an Order just on that,10

because as big as this case is, all these little subissues11

slip through the cracks if I don't just get the Order out.  12

So the -- so -- so I do plan to issue a decision13

regarding the Separation of Powers subissue as it relates to14

the Motion for Preliminary Injunction, which I've already15

denied without prejudice, if that makes sense to you.  That's16

how I see it.  It's it is a -- it is a threshold issue which,17

quite frankly, I didn't make a specific ruling.  You know,18

State's position is I don't have to.  Plaintiff's position is19

I do.  I'll issue a minute order on the Separation of Powers20

issue.  21

And then I'm going to issue a minute order on the22

discovery as your -- on the memorandum requesting specific23

discovery be ordered and it's -- it's probably a memorandum in24

supplement to Discovery Commissioner's objection.  You might25
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want to call it that.  Memorandum -- I know the title's1

getting longer, but, by the minute.  2

MR. SHAFER:  And there was that -- 3

THE COURT:  Are you going to prepare the order -- 4

MR. SHAFER:  -- please, please -- 5

THE COURT:  -- regarding the -- 6

MR. SHAFER:  Yes, I will.  7

THE COURT:  -- not barred by -- 8

MR. BROWN:  Separation of Powers.  9

THE COURT:  -- res judicata?  10

MR. SHAFER:  Yes, I will do that.  And you know,11

just because, Your Honor, I really, really, really don't want12

to get sued for malpractice -- 13

THE COURT:  What?  14

MR. SHAFER:  -- if we could do something about just15

a Scheduling Order?  16

THE COURT:  Oh, no, no, no.  17

MR. SHAFER:  Okay.  18

THE COURT:  Here's -- here's what I'm going to do. 19

I want to have you come into Court for scheduling purposes20

only after I've made these two decisions.  So you don't have21

to come in from out of town necessarily, because what would22

happen -- here's what I anticipate.  23

I -- I just want to give, after hearing everything24

you have to say, some more thought to the -- the issues and25
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issue a minute order that you can go off and do whatever you1

need to do with.  Then the idea is I have you come back to2

Court.  If I have denied the discovery, I'm assume you're3

going up on a Writ and doing what you need to do.  If I've4

granted the discovery, I assume you're going up on a Writ and5

doing what you need to do.  6

In the meantime, depending on whether it was denied7

or granted will define, I think, the parameters of a8

Scheduling Order.  9

So what I -- what I suggest is I -- I want nothing10

more than to decide this before December 31st.  It is my11

life's goal.  12

MR. BROWN:  It will be a New Year's resolution.  13

MR. SHAFER:  And I appreciate that.  14

THE COURT:  No, because then it has to be after New15

Year's, so it's -- it's -- it's -- it's -- and so what I'm16

going to do is I'm going to set a Status Check.  But I'm not17

going to rule from the Bench.  So -- so the desire that you18

might have to fly here for this should be significantly19

reduced, because all I'm going to do is, based upon my20

rulings, it's either going to be a shorter setting or a longer21

setting, and then I'm going to order the case reassigned and22

-- and have -- and set it for a discovery -- have it -- set it23

for a scheduling conference in that new department.  24

So the -- the first Status Check you have would just25
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be to put each other on notice of what you think, and then --1

so that -- do you understand what I'm saying?  You come in,2

I've denied the -- the discovery, or we could be ready in3

three months, okay?  I've granted it, we need six months, we4

need seven months, whatever, I don't know.  5

But when you're going to do a contemporaneous Writs,6

you know, then you've taken those positions.  I would reassign7

it, get it set right away in January in front of the new judge8

so that the -- but I will have that rulings for that judge in9

place.  That would be the plan.  That's my plan.  10

So in order to make sure that the plan is effected,11

I would like you to come in on December 28th at 9:00 o'clock12

to discuss a reassignment, and based upon the Court's rulings,13

what each side's time schedule would -- you would propose. 14

This would require you to actually talk, to see if maybe you15

could agree, which I know you do.  16

MS. RAKOWSKY:  We do.  17

MR. SHAFER:  We've -- 18

THE COURT:  You work together very well.  19

MR. SHAFER:  No, we actually did that before, and I20

think we all agree, you know -- 21

THE COURT:  It depends on the ruling on the 2022

paragraphs.  23

MR. SHAFER:  It does.  But I think we know the24

window that we want for depositions, assuming that we don't --25
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1

THE COURT:  Well, what's the window?  2

MR. BROWN:  March.  3

MR. SHAFER:  90 days.  4

MR. BROWN:  Middle of March.  5

MR. SHAFER:  90 days to wrap up the depositions.  6

THE COURT:  Now, are any of the depositions -- 7

MR. SHAFER:  They all are.  8

THE COURT:  They're all contingent on -- 9

MR. SHAFER:  On the documents, so like I say, Your10

Honor, we're -- we're not taking -- we haven't scheduled11

anything outside -- 12

THE COURT:  Well, then you don't really even need --13

you probably don't even need to come in.  What I could do is14

I'll set a status check reassignment so that I reassign the15

case in open Court.  It's more of administerial, an16

administrative thing to make sure that my staff is notifying17

you of the new department and getting it set on calendar for18

-- unless you could stipulate to something right now, and then19

if my ruling makes it moot, it's moot.  And if -- if you are20

allowed to go through, then -- then we have it in place. 21

That's -- that's an option.  22

MR. SHAFER:  I -- I think we really do, at least I,23

need to see what the ruling is, because, you know, there's24

three alternatives here.  You grant everything, you grant25
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nothing, or you grant something in the middle.  And something1

in the middle might not result in a Writ.  So is there -- 2

THE COURT:  For you.  (Indiscernible) result in a3

Writ for them.  4

MS. RAKOWSKY:  You may not be speaking for us right5

now.  6

MR. SHAFER:  You know, I don't know.  I guess, what7

my question is, you know, and I have no problem in coming out8

here for that.  It's just -- it's a problem on the 28th9

probably to get a plane.  10

THE COURT:  No, I know.  11

MR. SHAFER:  So I -- I guess, my question is do you12

have the capacity to patch me in telephonically?  13

THE COURT:  Yeah, we have Court call.  14

MR. SHAFER:  Why don't we just do that?  15

THE COURT:  That's fine because if the plan is, you16

know, to get you on the same page so that when we send it to17

the new department, that judge just has to hear, you know, all18

-- I've made the rulings, hopefully the formal orders are19

pending, if not done, and -- and then all you've got to do is20

just -- you know, my plan is to work on it next week.  I don't21

-- I don't have a trial going and I'm not taking one.  22

MR. SHAFER:  Can I improperly ask the Court a legal23

question?  24

THE COURT:  Sure.  25
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MR. SHAFER:  How does the five year -- seeing that1

I'm from out of state -- how does the five year rule work if2

you have a Writ going up?  3

THE COURT:  There are certain -- my -- my4

expectation is there are certain matters that toll the five5

years and there are certain matters that don't.  My view is a6

discovery Writ would not toll the five years, and you are -- I7

also think that, you know, the -- the -- the Deja Vu First8

Amendment issue is your five years.  I think your other case9

has some procedural issues.  10

MR. SHAFER:  Okay.  11

MS. RAKOWSKY:  Your Honor, could I just -- 12

THE COURT:  I think you have -- I think -- I think13

that counsel's -- I've been wondering all along how come14

there's no Petition for Judicial Review on that because that's15

-- that's normally the mechanism for any administrative ruling16

or administrative findings based upon a hearing and a ruling. 17

You know, whether you could cure that or not, off the top of18

my head, without a stipulation I do not know.  19

MS. RAKOWSKY:  Your Honor, I'm sorry20

(indiscernible).  I'd just like to bring up a minute order21

from this Court on August 18th, I believe, where when the22

plaintiffs had brought in the objection to the Discovery23

Commissioner's report.  And I believe your minute order, you24

-- you ordered the plaintiffs' objection was granted in part25
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as follows:  The defendant shall produce for an in camera1

review the names listed in Exhibit K, which we did produce,2

exemptions as well as any correspondent document and e-mail,3

which were prompted a letter being sent -- sent to them, and4

we -- we gave you all that.  5

And then you said their objection was denied in all6

other respects.  And it says, and defendant's counter motion7

was denied, and it was set for a Status Check.  But now8

they're reopening all the discovery issues that were denied by9

the Discovery Commissioner, subsequently denied by you.  And10

now they're reopening and going back to -- this is going on11

since -- 12

THE COURT:  Okay, can I tell you something?  13

MS. RAKOWSKY:  -- since 2000 and something.  14

THE COURT:  Can I tell you something?  15

MS. RAKOWSKY:  We got to get this done.  16

THE COURT:  Unless you stand before me as an officer17

of the Court in good faith telling me that I said those18

specific words in that very last tagged line sentence, we19

might need a transcript, because this is incredibly20

complicated for some clerk who hasn't read anything and is21

just trying to follow along and assimilate what I say.  And I22

would -- and I'm not -- I'm not impugning whoever wrote that23

minute order, but -- but I don't recall saying those words24

just like that.  25
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I always leave it a little vague, and that's always1

something I pay for later, I guess.  And so unless you're2

telling me that you recall specifically that, unfortunately in3

a case like this, the minutes are helpful as a tool to guide4

us, perhaps, in -- in what we need transcripts for and what we5

don't.  Does that make sense to you?  6

MS. RAKOWSKY:  Yeah, it does, absolutely, Your7

Honor.  I just wanted to bring it to the Court's attention,8

because we were basing it on that, and now we feel like we're9

-- we just feel like we're back at square one.  This has been10

going on since 2006.  It's just -- 11

MR. SHAFER:  The reason it continued was because of12

the chart.  That was their supplement that you ordered13

produced, and -- 14

THE COURT:  Now we're fighting about the chart -- 15

MR. SHAFER:  Because the chart didn't match -- 16

THE COURT:  -- and the details within the chart.  17

MR. SHAFER:  -- the exhibits that they had in the18

motion for -- response for Motion for Preliminary Injunction. 19

MR. DOERR:  Now we've explained that 30 times.  I'm20

not sure why we're even talking about that anymore.  21

MS. RAKOWSKY:  And we gave you your (indiscernible).22

THE COURT:  I understand.  23

MS. RAKOWSKY:  And we're giving (indiscernible).  24

MR. POPE:  Your Honor, I'll attest to the general25
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accuracy of that minute order because there -- it -- if there1

is another order that says that the Discovery Commissioner's2

order was vacated, there -- I believe that you also said that,3

you know, it was limited to the names and the categories, and4

everything else was granted -- not granted. 5

THE COURT:  Denied. 6

MS. RAKOWSKY:  Denied.  7

MR. POPE:  Because it included sanctions.  So it's8

something that we remember that -- that, you know, was not9

vacated.  The whole order was not vacated.  And in considering10

the universe of the discovery issue, it was at one time11

limited to that.  12

THE COURT:  Now, did you list -- did you list that13

as part of your response in here, this is outside the original14

-- I mean, in this table chart?  15

MS. RAKOWSKY:  I did not because I provided that16

they wrote us a letter, we provided it to him in response to17

his letter because we've been telling him for several years --18

THE COURT:  Is your letter in here?  19

MR. BROWN:  Okay, so -- 20

MS. RAKOWSKY:  We've been telling (indiscernible).  21

MR. DOERR:  No good deed goes unpunished.  22

MR. SHAFER:  Why have we come back three times then?23

MS. RAKOWSKY:  May I talk?  24

MR. SHAFER:  Three times.  25
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MR. BROWN:  Okay, if that's not properly before the1

Court, we can file a brand new Motion to Compel, they can file2

their opposition, and we'll end up right back here with3

exactly the issues in the letter.  4

MS. RAKOWSKY:  We -- we -- we've been telling them5

for years that please just tell us what you're not happy with6

and we'll respond.  On October 25th we finally got a letter7

from them telling us what they were not happy with.  So it was8

our response to -- to plaintiff's counsel explaining why we9

couldn't give certain information.  10

That information, as far as I'm concerned, had11

already been ruled on, but we were just trying to be as12

accommodating as we can.  13

THE COURT:  All right.14

MR. POPE:  Your Honor, if the transcript indicates15

what we said it indicates, can we submit it?  16

THE COURT:  Sure.  17

MR. POPE:  Okay.  18

MR. BROWN:  There's a discovery dispute.  That19

dispute is before the Court right now.  The Court can rule on20

it now or we can file a brand new motion to bring it before21

our new judge.  Those are the two options.  22

THE COURT:  Oh, I don't want to do that to him.  23

MR. BROWN:  I don't either.  And it's not necessary.24

  THE COURT:  Okay.  Well, what I'm going to do is I'm 25
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going to look at what you've provided me thus far.  If -- if1

as I'm going through and articulating what I'm doing and why2

there's any reason for me to go back, I'll burn a CD and I'll3

look at it.  I think I probably already have a CD on -- and4

the date of that was -- 5

MS. RAKOWSKY:  May I approach with this?  I'll  6

give -- 7

THE COURT:  Yeah, I just need the -- I actually have8

that.  I printed all the minutes out for this case.  Hold on,9

was it August 12th or -- 10

MR. DOERR:  Yes.  11

MS. RAKOWSKY:  It was the August 12th, 2010 hearing.12

THE COURT:  I need the August 12th hearing on this. 13

And we also discussed -- one other thing, not to complicate14

it.  We also discussed, and I've given thought since the last15

time you were here as far as having a record and filing things16

under seal.  At this point nobody -- nobody disputes that17

these names exist, and I don't think I need to make a record18

of those names under seal at this point.  It's just a matter19

of turning them over.  That's what we're fighting about, and I20

don't think any ruling that I make needs the names to be under21

seal.  I mean, wouldn't you agree?  22

Usually you have the existence of information or the23

non-existence of information that you're fighting about and24

whether it's privileged or not or whether it's subject to25
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discovery or not, and then you document that if you don't --1

don't order it produced so the Supreme Court could look at2

that existing or non-existing.  Everybody agrees it exists and3

generally what it is.  It's just names.  It's names and -- and4

-- and perhaps designations that plaintiff doesn't accept.  5

MR. SHAFER:  Well, there's data.  6

MR. DOERR:  Names and amounts.  7

MS. RAKOWSKY:  Those names -- 8

MR. SHAFER:  There's data.  9

MS. RAKOWSKY:  -- and amounts can't -- cannot be10

part of the record.  11

THE COURT:  Well, anyway, but do you understand what12

I'm saying?  13

MS. RAKOWSKY:  It would have to be either under seal14

if you -- 15

THE COURT:  Right, that's what I just said.  16

MS. RAKOWSKY:  But not -- 17

MR. DOERR:  Do they exist?  We agree they exist.  18

THE COURT:  Right.  19

MR. POPE:  They exist.  20

THE COURT:  I mean, so that's -- that's -- so I'm21

not going to even go there.  I was thinking about that the22

last time you were in Court, and I just don't think it's23

necessary at this time.  Although, I will go paragraph by24

paragraph and I will see you on December 28th.  If you have25
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any -- you know about Court call.  You can help him set up -- 1

MR. BROWN:  Sure.  One last scheduling issue.  I2

won't be back in town until the 29th.  3

THE COURT:  Your appearance is waived.  4

MR. BROWN:  Oh, problem solved.  Good.  5

MR. POPE:  Your Honor, I'll also be out of town on6

the 28th, but -- 7

THE COURT:  Your appearance is waived.  8

MR. POPE:  -- (indiscernible).  Why, thank you.  9

MS. RAKOWSKY:  But Blake and I will be10

(indiscernible).  11

MR. DOERR:  I'll be here, Your Honor.  12

MS. RAKOWSKY:  Blake and I will be delighted to be13

here.  14

MR. SHAFER:  I'll be on the phone -- 15

THE COURT:  All right, I'll see you then.  16

MR. SHAFER:  -- if I'm not here.  17

THE COURT:  Thank you.  18

MS. RAKOWSKY:  Thank you for your time, Your Honor. 19

MR. SHAFER:  Thank you, Your Honor.  20

MR. BROWN:  Thank you, Your Honor.  21

(Proceeding concluded at 11:19 a.m.)22

23

24

25
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LAS VEGAS, NEVADA, THURSDAY, JANUARY 13, 2011, 8:59 A.M.1

THE COURT:  Okay, I'm going to call the Deja Vu2

case.  Counsel, will you state your appearances for the3

record. 4

MR. SHAFER:  Bradley Shafer appearing on behalf of5

the plaintiffs pro hoc vice, Your Honor.  6

MR. BROWN:  William Brown, local counsel for the7

plaintiffs.  8

MS. RAKOWSKY:  Vivienne Rakowsky from the Attorney9

General's Office on behalf of the Department of Taxation.  10

MR. DOERR:  Blake Doerr from the Attorney General's11

Office on behalf of the Department of Taxation.  12

MR. POPE:  And David Pope also with the Attorney13

General's Office on behalf of the defendants.  14

THE COURT:  The first thing I wanted to address was15

the assignment of the cases.  I have given careful16

consideration to your suggestion at the last court date.  And17

I have also discussed the issue of the assignment of the case18

with our presiding civil judge, Judge Gonzalez.  19

Based upon my understanding of the facts at issue in20

this case, and the law at issue in this case, and the fact21

that she has some familiarity with the case because she's had22

you appear before her in my stead previously, and the fact23

that she is the presiding civil judge, I have decided to,24

pursuant to EDCR 1.30, to ensure the orderly administration of25
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justice in this matter, ordered the case transferred to Judge1

Gonzalez.  2

Now, I've also discussed with Judge Gonzalez that3

there are two outstanding legal issues that, of legal4

discovery issues that the parties have been waiting for me to5

decide.  One of the issues that comes to mind when considering6

all of this is that because there are issues of7

constitutionality, and other significant issues associated8

with statutory interpretation, I am a little -- I was a little9

concerned about making some specific rulings that then the10

whole case goes to her and then she gets reversed from my11

rulings, or she disagrees with my rulings.  That's a problem.12

So you've done a lot of work in front me regarding13

the two issues that are pending.  My concern is I -- I think14

I'm going to decline to rule on the inherent authority issue,15

because I think if it's not moot, quite frankly, by a denial16

of preliminary injunction, then she should rule upon it,17

because it's her case, and at the end of the day she's going18

to decide your issues, and she's been given a case reduction,19

based upon her presiding judge situation and her business20

court matters, so she has more time than, perhaps, she used21

to.  22

And I have advised her that this case needs her23

immediate attention so she's going to take it and, because24

it's getting -- getting to that point.  25
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So then the only other issues were the discovery1

issues.  Again, you all are going to think that you've been2

through all of this and I'm punting the matter to her, which3

to -- that is the practical effect, is I am punting this to4

Judge Gonzalez because at the end of the day she's the one5

that's either going to make the summary judgment ruling, try6

the case, decide your procedural issues regarding the Petition7

for Judicial Review that you believe should have been filed8

versus what has been filed and all those issues.  9

So what I -- what I propose to you is, you know, the10

bad news is you're not leaving here with a ruling and you11

didn't get one before.  The good news is you made a specific12

request that seemed reasonable to me, based upon all the hard13

work that you've done in this case and my familiarity with the14

issues that I'm going to grant.  And you are going to Judge15

Gonzalez.  16

So the question becomes, my plan was to go down the17

hall and advise her of the Status Check date that I set in her18

department for her, and advise her of the issues that are19

pending.  The only thing I need you to do is give you the --20

have her give -- have you give her a copy of your in camera21

production -- I know you have a copy of it -- so that she can22

review it, because otherwise, we're having a hybrid of23

decision-making.  24

So normally I think this would result in a delay. 25
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But based upon my conversations with her, I don't think it1

will be much of a delay.  I told her if she takes this case,2

if she's willing to take this case, she has to prioritize it3

because of its age and pending issues.  And so she agreed to4

do that.  And she's -- I'm assuming one of the reasons you all5

agreed to her assignment or -- or requested it, is because of6

your familiarity with her.  7

So she'll get it done.  And I apologize for the8

inconvenience, but at some point I've got to make -- I'm going9

to make a proclamation about the inherent authority of the10

courts and order discovery either she might not have, or she11

would have and I wouldn't have.  I'm not comfortable handing12

her my, here's all my rulings, good luck with that.  13

So I know that's an inconvenience and it will result14

in a delay, but it won't be a significant delay because I've15

made those arrangements with her.  Do you have any questions? 16

MR. SHAFER:  Your Honor, the only issue that I17

foresee on the hand-off and regarding the discovery issue is18

what the defense raised last time in regard to the language of19

that minute order and whether there was a full definitive20

ruling in regard to discovery.  21

Now, you know, since the date of that minute order22

we've -- I've now been back here to Vegas four times, and I've23

been here on a telephone conference as well as we were24

discussing what additional discovery, if any, the plaintiffs25
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are entitled to.  And so my only concern is if you're just1

giving this case over to her, the defense -- the defendants2

are going to say, here's Judge Togliatti's minute order, all3

the discovery has already been ruled on, there's nothing more4

there.  And -- 5

THE COURT:  Well, that -- that's not true because I6

did -- I ordered an in camera production and went through line7

by line and asked to be able to review those to make a8

determination as to whether anything else was required.9

So to the extent that I didn't -- I mean, I thought10

that's what we were doing here.  And perhaps I'm not11

articulating myself very well.  12

MR. SHAFER:  I agree with you a hundred percent, but13

a Court speaks through its written orders and -- 14

THE COURT:  Okay, well give me a written Order and15

I'll speak through it -- 16

MR. SHAFER:  Okay.  17

THE COURT:  -- saying that the Court has continued18

to consider discover issues, and quite frankly -- 19

MR. SHAFER:  And it's just made no definitive -- 20

THE COURT:  It made no -- well, I haven't ruled upon21

the -- you know, the Department of Taxation's position that22

under no circumstances can the Court order what you're asking23

for has not been ruled upon.  24

I mean, they did produce what I earlier ordered.  I25
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mean, they have complied with what I've ordered thus far.  I1

don't -- and in an appropriate fashion.  And to that -- to the2

extent that they met that argument, they're correct.  3

But by no means did the Court intend the language of4

that previous minute order to conclude the discovery issues. 5

And so to the extent that I need a written Order to satisfy6

you that you are still free to have your discovery requests7

considered by Judge Gonzalez, if that's -- I mean, I thought8

that's what we've been doing, then I don't know what, if any,9

objection you have to that.  10

You have argued that -- that I made a ruling and you11

complied with it, and -- and that should be it, and I'm not --12

I'm not authorized or would be in violation of Nevada law to13

order anything else.  But, I mean, I don't think that we have14

been in the posture that we're done considering the request15

for discovery, correct?  16

MS. RAKOWSKY:  Yeah, I believe that the -- the basic17

order that we're going back to is the one where you were18

supposed to check to make sure that the -- we were going to do19

it by categories, which we did.  20

And I believe that you were going to check to make21

sure that the entities listed on each category were, in fact,22

entities that belonged in that category and that those23

categories did not contain gentlemen's clubs.  And I believe24

that's where we were on the discovery.  25
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I thought that, you know, pursuant to the Discovery1

Commissioner order and your subsequent order that that's --2

that's the point that we were at discovery.  I didn't think3

that we were going to reopen the whole issue to start4

producing all the -- all of the original documents that the5

plaintiffs has asked for.  6

MR. SHAFER:  Your Honor, about three or four7

hearings ago I gave you their chart and I had underlined in8

red, I gave you my copy, and you're saying, Mr. Shafer, you9

want everything?  I said no, Your Honor, I've actually limited10

it down, and here's what I had, you know, underlining my own11

in regards to certain categories where I wanted the underlying12

documentation so that I could see what those figures comprised13

of.  14

And I think that's what we've been arguing about, of15

whether I get any of that.  16

THE COURT:  I think you're entitled to make that17

request to Judge Gonzalez.  I don't think I've ruled upon that18

request.  I'm clear on what you've been asking for.  I'm just19

saying that I -- I -- if I wasn't clear, that I was still20

considering it, then -- then that's my (indiscernible).21

MR. SHAFER:  I think as long as I can get a22

transcript of this hearing, in case the issue comes up in23

front of Judge Gonzalez, we'll be fine.  24

THE COURT:  Okay.  Well, here's my question.  How25
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long would it take you to get -- because I -- I'm not1

comfortable just handing her what I have.  And there's a2

reason for that.  Because if -- if you all are -- you have to3

give her what you want her to have so that you know that she4

has everything.  And then I'm not part of some inquiry later5

that hey, you didn't give her my list with the red underlines. 6

I'm not comfortable with that.  7

I mean, I have it, but I'm not comfortable with that8

because then I'm somehow part of it.  So I know it's an9

inconvenience, I do, and I apologize for that inconvenience. 10

But to ensure that you are satisfied that she got everything11

you wanted her to have that's previously been given to me, and12

the record can be made by each side that that's been done, as13

opposed to relying on it being done behind the scenes, which14

I'm not comfortable with, then I need you to do that.  How15

long do you think that would take?  16

Basically, giving her what you've given me for your17

in camera review and -- because here's the other thing.  I18

know I'm -- I brought up at some point filing that under seal. 19

I never did it, because we never really got to that point.  I20

mean, the reason you file something under seal is because21

you're going to make a ruling, and then for appellate22

purposes, or Writ purposes, that is under seal for review by23

the Supreme Court.  24

Okay, I haven't made that ruling.  And so I haven't25
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actually -- you know, if I disallowed it and didn't allow them1

to have it, then -- then presumably it would be under seal for2

him to argue to the Supreme Court, go look at that document,3

look, it's got all these things, there's no way for me to4

know, I need it, I need it, I need it.  5

If I denied it -- I mean, if I granted it, you're6

saying look at all this private tax information, she's not7

entitled to give this under NRS whatever.  It needs to be8

filed at some point.  But I would assume that because we have9

to do a written order with that, that she would want to make10

her own finding.  I think it's kind of a no-brainer, but11

that's for her to decide.  But it will be fairly -- that's the12

least complicated issue in this case.  13

But it still has not been filed under seal.  I mean,14

we've talked about it, but I just want to make a record I15

didn't file it because there's no Order and no decision has16

been made.  So when that happens, somebody's got to remember17

to file that.  18

MS. RAKOWSKY:  Your Honor, then can we request the19

documents that we provided to come back to us so they're not20

languishing in an office somewhere that become a public record21

at some point.  22

THE COURT:  (Indiscernible) there's always something23

(indiscernible) anyway.  I will -- I'm in about ten boxes24

still.  25
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MS. RAKOWSKY:  Okay.  1

THE COURT:  So it's there somewhere.  And if you2

call my office in about a week, I will look for it between now3

and then and -- and return it to you.  But I'm not -- like I4

said, I would rather return it to you, but still have you give5

her what you want her to have instead of me doing that.  6

MS. RAKOWSKY:  That's fine, Your Honor.  7

THE COURT:  Okay.  8

MS. RAKOWSKY:  Thank you very much.  9

THE COURT:  So how long do you need to do that?  10

MR. SHAFER:  All I have, I guess -- I mean, the11

pleadings are the pleadings, right?  You're not asking -- 12

THE COURT:  You have your red -- red -- you have13

your hot -- you have your hot button punch list?  Do you  14

have -- 15

MR. DOERR:  I think that's this, Brad, isn't it?  16

MR. SHAFER:  Right.  The chart -- the chart, I could17

just -- 18

THE COURT:  But that's just the pleading.  I can't19

remember if you had filed it or you just hand it to me.  20

MR. SHAFER:  No, I just handed it to you.  And then21

what you did was in regard to the discovery disputes, you22

asked us -- you asked me to send a letter -- well, we sent23

letters back and forth, and then you asked the last time we24

were here, or maybe two times ago for us to file the document,25
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actually file the document and just call it something, I don't1

remember what it was called.  It was -- you know, we sent a2

series of letters and -- 3

THE COURT:  Right.  4

MR. SHAFER:  -- supplemental stuff.  5

THE COURT:  That way she can pull that.  While it6

needs to be in the record, because I was specifically7

referencing it and -- I mean, she's going to be able to read8

this and understand what the issues are.  9

MS. RAKOWSKY:  And this is fine.  This is part of10

the court record.  It's -- it's the other documents that --11

that the Department is concerned about.  12

MR. SHAFER:  I can probably just figure out -- 13

THE COURT:  The list of -- 14

MR. SHAFER:  -- from my chart -- 15

THE COURT:  Okay, besides the list of the entities,16

there was a list of entities that -- 17

MR. DOERR:  From the large -- 18

THE COURT:  Right.  What else?19

MS. RAKOWSKY:  We give it to -- we give you --20

everything was stamped "confidential", and those items that21

are stamped actually confidential would be (indiscernible).  22

THE COURT:  Okay.  23

MS. RAKOWSKY:  Thank you.  24

THE COURT:  But I'm just saying, just in the event25
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that I don't miss anything that was stamped "confidential",1

the paperwork, the lists, and what else?  2

MR. DOERR:  I believe that was all.  And -- and I3

think it came in one parcel to you in a manila envelope, and 4

I -- 5

THE COURT:  Okay.  6

MR. DOERR:  -- seem to recall you opening it here.  7

THE COURT:  Do you have any problem giving me about8

ten minutes to -- to handle one case and walk down the hall9

and ask the assistant?  Can we get together and give me a10

couple dates in the reasonably near future that I could ask11

her to have this matter heard?  12

MR. SHAFER:  Sure.  13

THE COURT:  So, I don't know.  She does court call,14

but I think you'll want to make that first appearance.  15

MR. SHAFER:  I agree.  16

THE COURT:  But -- 17

(Pause in the proceedings)18

THE COURT:  Okay, we're going to talk to them, you19

talk amongst yourselves, and then we're going to try to get20

you on soon.  I mean, I don't know what your schedule is for21

trial, but soon.  22

MS. RAKOWSKY:  Thank you, Your Honor.23

MR. SHAFER:  I have a trial in Anchorage starting24

this yeah, February 7th, so.25
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THE COURT:  Anchorage in February?  1

MR. SHAFER:  Yes.  It could be worse.  I had a trial2

in Fairbanks in February, so it could be worse.  3

THE COURT:  You know, they bring their jurors in for4

like four or five months at a time, and they just do more than5

one trial.  6

MR. SHAFER:  Oh, wow.  Luckily this is a bench7

trial.  8

THE COURT:  And in rural Alaska they do circle9

sentencings in criminal matters.  The whole community stands10

around the defendant and they talk about what's the11

appropriate sentence.  It's not happening here, but pretty12

interesting jurisdiction.  You should enjoy it.  13

MR. SHAFER:  So if we could get on that last week of14

January, that would be -- 15

(Pause in the proceedings) 16

THE COURT:  I haven't discussed with her anything17

substantive.  What I've said is there are discovery disputes,18

based upon Department of Taxation's citation of some tax19

relevant statutes.  And I've -- I've advised her there's some20

inherent authority issues that I don't know how she'll feel21

about.  And then obviously, the constitutionality of live22

entertainment tax.  That's all she knows.  23

And appearing in here and handling this previously,24

she has an understanding of it as well.  25
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MR. DOERR:  I brought an Order last time, and I1

brought a revised one back.  2

THE COURT:  Okay.  Did I sign it? 3

MR. DOERR:  How about can we do that when we come4

back in?  5

THE COURT:  Yes.  6

MR. DOERR:  That way I can just have them -- 7

THE COURT:  Yes.  8

MR. DOERR:  -- look at it.  Although, I think it9

comports with exactly what you said, so. 10

THE COURT:  Okay.  Okay, we're checking it out.  11

MR. SHAFER:  Thank you.  12

MS. RAKOWSKY:  Thank you.  13

MR. DOERR:  Thank you, Your Honor.  14

(Court recessed at 9:17 a.m., until 9:35 a.m.)15

THE COURT:  Okay, counsel for Little Darlings versus16

Nevada Department of Taxation.  How is January 26th at 10:0017

a.m.?  That's a Wednesday in the last week of January.  I18

mean, it's like, you know, this is not easy.  19

MR. SHAFER:  Works for me.  20

THE COURT:  Does it?  21

MR. SHAFER:  Yes.  22

THE COURT:  Really?  23

MR. SHAFER:  Yes.  It was one of our dates.  24

THE COURT:  Really?  25

Corrected Appellants' Appendix Page 1080



16

Verbatim Digital Reporting, LLC � 303-798-0890

MR. SHAFER:  It was one of the dates we chose.1

THE COURT:  Okay, nothing -- okay.  2

MR. DOERR:  What time?  3

THE COURT:  I -- well, I -- she has a Status Check4

an City Center which is stayed, and that's at 9:00 o'clock. 5

In an abundance of caution her law clerk said 10:00.  I said6

they're going to need an hour or more.  I just thought you7

could maybe give her a little presentation calling it a Status8

Check -- on -- Status Check, on progress of case, discovery9

issues and pending -- you know, pending requests for any10

decisions you want her to make.  11

But I would like you to give her -- because I -- I12

think once this -- once these issues get resolved, then you're13

going to know, you know, summary judgment or not, some14

discovery, or not, what's left, and then you're going to -- I15

mean, this is going to be decided possibly, possibly -- I16

don't mean to speak for her, but I'm just saying by motion17

work.  Don't you think?  18

MR. SHAFER:  That's what we talked about last time. 19

THE COURT:  Once she knows all the facts.  I mean, I 20

felt very strongly that you were entitled to do some --21

something.  Again, I'm not going to say anything that would22

confuse the record, but I think it's just going to be a matter23

of briefing it, so. 24

MR. SHAFER:  I think that's the most likely scenario25
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as well.  1

THE COURT:  Okay.  So January 26th, 10:00 a.m.  I2

told her law clerk at least an hour.  So, I would ask that you3

make -- you start that Status Check with a presentation of4

where this started and the rulings I've made in general terms5

to today -- or from each person's -- each party's perspective,6

each side, so that she -- I mean, and she's familiar with it,7

but not out of fairness to her, I just don't want her to8

(indiscernible).  And I'm -- I might -- I'm dying to know what9

happens.  Will someone tell me?  10

MR. DOERR:  Sure.  11

THE COURT:  Seriously, I'm not kidding.  12

MR. DOERR:  Sure, yeah.  13

MS. RAKOWSKY:  That's fine, of course.  14

THE COURT:  When the -- when the decision is made,15

will you send me a letter, somebody?16

MR. SHAFER:  Sure.  17

MR. DOERR:  Yes.  18

MS. RAKOWSKY:  Absolutely.  19

THE COURT:  And then when the appeal is -- when the20

appeal is decided, then I'll -- I'm sure I'll read it by21

myself, because it probably will be published, I would think. 22

There again, I'm not tying anyone's hands.  Okay.  23

MS. RAKOWSKY:  Thank you very much, your Honor.  24

MR. DOERR:  Your Honor, we have the Order.  25
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THE COURT:  Yes.  Can you approach?  1

MR. DOERR:  Yes, yes.  2

THE COURT:  Do you agree with it?  3

MR. SHAFER:  No.  4

MR. DOERR:  Well, he wanted an additional -- and5

we're going to ask you to write it in.  6

THE COURT:  Sure.  7

MR. DOERR:  Just that the issue regarding the8

Separation of Powers question is reserved.  9

THE COURT:  Oh, okay.  10

MR. DOERR:  In fact, did you want to give her the11

wording?  12

MR. SHAFER:  I'm sure she can -- 13

MR. DOERR:  Okay.  14

MR. SHAFER:  -- put in wording.  But this is what I15

raised the last time we were on the phone.  You're denying the16

Motion for Preliminary Injunction.  But part of that motion17

was the Separation of Powers argument, which we're still in18

the middle of discussing, so.   19

THE COURT:  So do you have a problem with,20

"Plaintiff's Motion for Preliminary Injunction is denied21

without prejudice.  Further, the Court notes that the22

Separation of Powers has not been ruled upon herein." 23

MR. SHAFER:  That's fine.  24

THE COURT:  Separation of Powers issue has not been25
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ruled upon.  1

MR. SHAFER:  That's fine, Your Honor.  That's2

perfect.  3

(Pause in the proceedings)4

THE COURT:  All right.  (Indiscernible) sign it5

before you filed it?  6

MR. DOERR:  Yes.  Yes.  Thank you.  7

THE COURT:  Okay.  Well, good luck.  And she8

promised me that you were going to be on the fast track.  9

MR. SHAFER:  Thank you.  10

MR. DOERR:  Thank you.  11

THE COURT:  Anybody can put you on the fast track12

(indiscernible).  13

MR. POPE:  Thank you, your Honor.  14

THE COURT:  Thank you.  15

MR. DOERR:  Thank you.  16

(Court recessed at 9:49 a.m.) 17

18

19

20

21

22

23

24

25
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CERTIFICATION

I CERTIFY THAT THE FOREGOING IS A CORRECT TRANSCRIPT FROM THE
AUDIO-VISUAL RECORDING OF THE PROCEEDINGS IN THE ABOVE-
ENTITLED MATTER.

AFFIRMATION

I AFFIRM THAT THIS TRANSCRIPT DOES NOT CONTAIN THE SOCIAL
SECURITY OR TAX IDENTIFICATION NUMBER OF ANY PERSON OR ENTITY.
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