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BEFORE THE NEVADA TAX COMMISSION

IN RE:

OLYMPUS GARDEN, INC,, D.L. FOOD &
BEVERAGE OF LAS VEGAS, LLC, SHAC, L.I..C.,,
D. WESTWOOD, INC., K-KEL, INC., THE
POWER COMPANY, INC.,,

Appellants.,

i St St st et et g e e’

AFFIDAVIT OF KEVIN KELLY

Kevin Kelly, being first duly sworn, deposes and says:

L. I'am an adult resident of the State of Nevada, and T make this affidavit based upon personal
knowledge. '

2. - I am the President of K-Kel, Inc., doing business as Spearmint Rhino Gentlemen’s Club,
located at 3344 S. Highland Avenue, Las Vegas, Nevada, 89109.

3. Since the Live Entertainment Tax was imposed upon K-Kel, Inc., in 2004, it has not raised
its admission charge, or its costs for food, refreshments or merchandise, in amounts
equivalent to the Live Entertainment Taxes due on such charges, as a way to recoup the Live

" - Enterfainment Taxes owed on such charges/purchases. In addition, K-Kel, Inc., has never

assessed, and the customers of K-Kel, Inc., have never paid, an “add on” fee, whether
segregated or not, for admission charges, food, refreshments and merchandise, in order to
account for the Live Entertainment Taxes owed on such charges/purchases.

4. K-Kel, Inc., pays the Live Entertainment Tax by simply determining the amount of revenues
for taxable admission charges, food, refreshmenis and merchandise, and remitting the
appropriate statutory percentage of those charges/purchases to the Nevada Tax Department.
As such, the Live Entertainment Taxes that have been paid by K-Kel, Inc., have come out
of the revenues that the club would have otherwise realized, have reduced the profits of the
club commensurately, and do not represent some sort of additional charge to the customer
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as a scparate fee for the amount of the Live Entertainment Tax due. Consequently, any
refund of the Live Entertainment Taxes that have been paid to date are owed exclusively to
K-Kel, Inc., and not to the customers of its club.

FURTHER DEPONENT SAYETH NOT.

Dated: Julyiz 2007 KWM \( M(7

Kevin Kelly

Subscribed and sworn to before me this o 1 day pf July, 2007.
( ’ )
Notary Public, County, Nevada

My commission expires | ~ /3~ {{
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IN RE:

BEFORE THE NEVADA TAX COMMISSION

)

)

OLYMPUS GARDEN, INC., D.I. FOOD & )
BEVERAGE OF LAS VEGAS, LLC, SHAC, L.L.C.,, )
D. WESTWOOD, INC., K-KEL, INC., THE )
POWER COMPANY, INC., )
)

Appellants. )

)

AFFIDAVIT OF PETER FEINSTEIN

Peter Feinstein, being first duly sworn, deposes and says:

I am an adult resident of the State of California, and I make this affidavit based upon
personal knowledge.

1 am the Managing Member of SHAC, LLC, doing business as Sapphire, located at 3025
Industrial Road, Las Vegas, Nevada, §9109.

Since the Live Entertainment Tax was imposed upon SHAC, LLC, in 2004, it has not raised
its admission charge, or its costs for food, beverage or merchandise, in amounts equivalent
to the Live Entertainment Taxes due on such charges, as a way to recoup the Live
Entertainment Taxes owed on such charges/purchases. SHAC, LLC has, however, raised the
prices on such charges/purchases in amounts equivalent to its competitors in the Las Vegas
area, but this increase was not based on the Live Entertainment Tax. In addition, SHAC,
LLC, has never assessed, and the customers of SHAC, LLC, have never paid, an *add on”
fee, whether segregated or not, for admission charges, food, refreshments and merchandise,
in order to account for the Live Entertainment Taxes owed on such charges/purchases.

SHAC, LLC, pays the Live Entertainment Tax by simply determining the amount of revenues
for taxable admission charges, food, refreshments and merchandise, and remitting the
appropriate statutory percentage of those charges/purchases to the Nevada Tax Department.
As such, the Live Entertainment Taxes that have been paid by SHAC, LLC, have come out
of the revenues that the club would have otherwise realized, have reduced the profits of the
club commensurately, and do not Tepresent some sort of additional charge to the customer
as a separate fee for the amount of the Live Entertainment Tax due. Consequently, any

1
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FURTHER DEPONENT SAYETH NOT.

Dated: fa;:;q'_i: 2007 | e F- /(/- L-———

refund of the Live Entertainment Taxes that have been paid to date are owed exclusively to
SHAC, LLC, and not to the customers of its club.

Peter Feinstein

Notary Publie, /4,{(" County, Nevada

My commission expires s 7 7005
f T

DAVID STARRETT

% Notery Public, State of Nevada
b, F Appoiniment No. 97-3473-1
s> My Appt. Explres May 9, 2609
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BEFORE THE NEVADA TAX COMMISSION

IN RE:

OLYMPUS GARDEN, INC., D.I. FOOD &
BEVERAGE OF LAS VEGAS, LLC, SHAC, LL.C.,,
D. WESTWOOD, INC., K-KEL, INC., THE

POWER COMPANY, INC.,

Appellants.

i o N NN

AFFIDAVIT OF ALSON LEE

Alson Lee, being first duly sworn, deposes énd says:

L.

T'am an adult resident of the State of Nevada, and I make this affidavit based upon personal
knowledge.

I am the General Manager of D. Westwood, Inc., doing business as Treasures, located at
2801 Westwood, Las Vegas, Nevada, 89109.

Since the Live Entertainment Tax was imposed upon D. Westwood, Inc., in 2004, it has not
raised its admission charge, or its costs for food, refreshments or merchandise, in amounts
equivalent to the Live Entertainment Taxes due on such charges, as a way to recoup the Live
Entertainment Taxes owed on such charges/purchases. In addition, D. Westwood, Inc., has
never assessed, and the customers of D. Westwood, Inc., have never paid, an “add on” fee,
whether segregated or not, for admission charges, food, refreshments and merchandise, in
order to account for the Live Entertainment Taxes owed on such charges/purchases.

D. Westwood, Inc., pays the Live Entertainment Tax by simply determining the amoumt of
revenues for taxable admission charges, food, refreshments and merchandise, and remitting
the appropriate statutory percentage of those charges/purchases to the Nevada Tax
Department. As such, the Live Entertainment Taxes that have been paid by D. Westwood,
Inc., have come out of the revenues that the club would have otherwise realized, have
reduced the profits of the club commensurately, and do not represent some sort of additional
charge to the customer as a separate fee for the amount of the Live Entertainment Tax due,
Consequently, any refund of the Live Entertainment Taxes that have been paid to date are
owed exclusively to D. Westwood, Inc., and not to the customers of its club.

FURTHER DEPONENT SAYETH NOT.

Dated: July  , 2007

& Le/U
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Subscribed and sworn to before me this ?b*‘aay.,of July, 2:107/

Notary Public, Claw € Co ty, Nevada
My commission expires /2 s/ Z2e049

County of Clark

T R R S S T R SRR R SRS R SRR

Corrected Appellants" Appendix

NOTARY PUBLIG
STATE OF NEVADA

X DEREK M. NERO
M Appolntment Expires April 28, 2009,
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BEFORE THE NEVADA TAX COMMISSION

INRE:

OLYMPUS GARDEN, INC., D.I. FOOD &
BEVERAGE OF LAS VEGAS, LLC, SHAC, L.L.C.,,
D. WESTWOOD, INC., K-KEL, INC., THE
POWER COMPANY, INC., '

Appellants,

AFFIDAVIT OF DOLORES ELIADES

Dolores Eliades, being first duly sworn, deposes and says:

1. I am an adult resident of the State of Nevada, and I make this affidavit based upon personal
knowledge.

2. I am the General Manager of Olympus Garden, Inc., doing business as Olympic Garden,
located at 1531 S. Las Vegas Bouievard, Las Vegas, Nevada, 89104.

3. Since the Live Entertaininent Tax was imposed upon Olympus Garden, Inc., in 2004, it has
not raised its admission charge, or its costs for food, refreshments or merchandise, in
amounts equivalent to the Live Entertainment Taxes due on such charges, as a wayto recoup
the Live Entertainment Taxes owed on such charges/purchases. In addition, Olympus
Garden, Inc., has never assessed, and the customers of Olympus Garden, Inc., have never
paid, an “add on” fee, whether segregated or not, for admission charges, food, refreshments
and merchandise, in order to account for the Live Entertainment Taxes owed on such
charges/purchases.

4, Olympus Garden, Inc., pays the Live Entertainment Tax by simply determining the amount
of revenues for taxable admission charges, food, refreshments and merchandise, and
remtitting the appropriate statutory percentage of those charges/purchases to the Nevada Tax |
Department. As such, the Live Entertainment Taxes that have been paid by Olympus
Garden, Inc., have come out of the revennes that the club would have otherwise realized,
have reduced the profits of the club commensurately, and do not represent some sort of
additional charge to the customer as a separate fee for the amount of the Live Entertainment
Tax due. Consequently, any refund of the Live Entertainment Taxes that have been paid to
date are owed exclusively to Olympus Garden, Inc., and not to the customers of its club.

FURTHER DEPONENT SAYETH NOT.

Dated: July%, 2007

tes Eliades /
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Subscribed and swormn to before me this:iaday of July, 2007.

mam%

Notary Public, ("3 2 34County, Nevada
My commission expires Ynay 2. 2 (0@

+OTARY PUBL
STATE OF NEVAD:
County of Glark
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DISTRICT COURT
CLARK COUNTY, NEVADA

* * Kk % %

DEJA VU SHOWGIRLS OF LAS . CASE NO. A-533273
VEGAS, LLC, et al, ' .
DEPT. NO. 2

Plaintiffs, )
vs. . Coordinated with:
NEVADA DEPARTMENT OF TAXATION ., A-554970
NEVADA TAX COMMISSION, .
et al., :
. Transcript of
Defendants. . Proceedings

-

BEFORE THE HONORABLE JENNIFER TOGLTATTI, DISTRICT COURT JUDGE

PLAINTIFF'S MOTION FOR PRELIMINARY INJUNCTION/SEPARATION
OF POWERS ISSUE, DISCOVERY ISSUES; AND TRIAL SCHEDULING ISSUES

THURSDAY, DECEMBER %, 2010
APPEARANCES:

FOR THE PLAINTIFFS: WILLTAM H. BROWN, ESOQ.
330 5. Third St., Ste. 860
Las Vegas, NV 89101

BRADLEY J. SHAFER, ESQ.
3800 Capitel City Blvd, Ste. 2
Lansing, MI 48906

FOR DEPT. OF TAXATION: VIVIENNE RAKOWSKY, ESQ.
BLAKE DOERR, ESQ.
DAVID J. POPE, ESQ.
Attorney General's Office
555 E. Washington Ave., #3900
Las Vegas, NV 893101

COURT RECORDER: TRANSCRIPTION BY:

YVETTE SISON-BRITT VERBATIM DIGITAL REPORTING, LLC
District Court Englewood, CO 80110
(303) 798-0890

Proceedings recorded by audio-visual recording, transcript
produced by transcription service.
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subject to the confidentiality provisions. Aand it says,
Testimony by a member or employee of the Board or Department
and production of records, files, and informaticn on behalf of
the Board or the Department or a taxpayer in any action or
proceeding, pursuant to the provisions of this chapter, if
that testimony ¢f the records, files or information or the
facts shown thereby are directly involved in the action or
proceeding.

They put this evidence at issue in this case. And
Your Honor, I don'lL want to remind you, but on two different
occasions when we were here, you told Mr. Doerr, Mr. Doerr,
Mr. Shafer deesn't have to, you know, rely on what you say.
They're the ones that put these charts in as evidence. You
denied my motion. 1I'm entitled to discovery of the evidence
that they put in front of this Court, and that they're
probably going to put in front of this Court either on a later
Motion for Summary Judgment or at trial.

Now, I know some of the evidence that they'ée
already -- you know, that they're already going to rely on
because we have the Motion for Preliminary Injunction. 2all
I'm trying to do is figure out what this is all about. I'm
trying to get to the bottom of this. And Your Honor, that's
why I believe this stuff is not subject to the privilege.

Again, we will -- we will agree to whatever

protective order you want, attorneys eyes only, nothing goes

Verbatim Digital Reporting, LLC 4 303-798-0890
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into a public deposition, depositions under seal. There
aren't going to be people on the cutside that are gcing to be
deposed on this. Probably not, although now I have -- do have
some names of some people from like the Reno Entertainment
Commission, or something that I just got. S50 -- but setting
aside that I probably won't have to depose any of those
people, the people who are geing to be deposed are going to be
representatives of Lhe state.

We can hold the whole trial in chambers, you know,
under seal. I don't care. I'm not going out and giving any
infbrmation Lo anyone. But I have Lo be able to have the data
to be able tc find out what it is they're relying on, what has
been submitted to this Court by way of the various charts S0
that I can determine whether it's relevant, whether Lhere's
problems.

Your Heonor, you'll also remember that in the chart,
the big chart and the little chart before that, I gave you my
copy that had underlines. I didn't even say I wanted
breakdowns or anything. I wanted things in certain categories
where I could make certain determinations of things I thought
were relevant. And it wasn't like I was asking for 85 percent
of what was there.

I gave you the red-line version. There were
probably six categories in each one of the two. You remember

there was a category for five percent live entertainment tax,

Verbatim Digital Reporting, LLC ¢ 303-798-0890
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and another category, or ancther segregation of the ten
percent, and T said I want the back-up documentation for that.
And that is, T believe, what they gave you under seal in
chambers however.

And that's what T'm locking for, Your Honor. And,
you know, the unredacted versions of some of these pages. You
know, I -- we went through -- remember when we were talking
about the plans of the stealth fighter and T was showing you
this, which is -- you know, I've got a couple ﬁundred pages of
this, you know. TI'm not asking for that. That's not in my —-
that's not even in my letter. So, Your Honor —--

THE COURT: The record should reflect he showed me a
black box, a page -- an eight by eleven page of papers
sideways that had a big black box on it and maybe ocne little
tiny little sentence along the bottom.

MR. SHAFER: And the record will reflect that
Mr. Shafer is fanning his exhibit book where there's page
after page after page of that. Thank you, Your Honor.

MR. DOERR: As opposedrto the alleged disclosure of
the plans for the stealth bomber, Your Honor.

MR. SHAFER: Which China already has, but that's
ancther story.

THE CCURT: Through Wikileaks.

MS. RAKOWSKY: May I please respond?

THE COURT: Yes.

Verbatim Digital Reporting, LLC 4 303-798-0890
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MS. RAKOWSKY: Thank yeou. First of all, the statute
allows the records of people directly involved. The people
directly involved, which is different than the federal
statute, this is directly involwved, are the pecple on the
title -- on the title of the pleadings. They're directly
involved. And if their clients want that information and they
don't have the reccrds, we'll give them that information.

The people who are not directly involved are the
other strip clubs, are the other people who pay LET, and are
other taxpayers In this state who rely on the confidentiality
and the privilege that's c¢nly given to the taxpayers
themselves for the Department and those affiliated with the
Department to keep that information cenfidential.

If the State were to start giving out taxpayer
confidential informaticn, it would have a huge impact on the
ability to collect tax. I mean, we can't give that out.

We've given him the totals. We've given Your Honcr the
classifications so you can see what -- how the -- it was
determined that certain people are LET payers are gentlemen's
club and there are other categories. We've given you the list
of the -- of the businesses involved in those categories. We
can't give this information to him because we can't give it
cut.

Secondly, with regards to the issue of him not

getting refunds, 1 believe Mr. Shafer's kind of. misquoting the

Verbatim Digital Reporting, LLC ¢ 303-798-0890
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statute as far as the ability for the Department to give

refunds. The imposition of the tax is contained in NRS

368(a).200. And Sections 3 and 4, it says that a business

entity that collects an amcunt taxable pursuant to Subsection
1 is liable for the tax imposed. But it's entitled to ccllect
the reimbursement for any person.

S0 in other words, they have to pay that tax on the
admission. They can collect it separately from their patrons,
or they can include it in the tiéket price and then make out
the check. It says any ticket for live entertainment must
stay with the tax imposed by this sections, including the
price of the ticket. TIf the ticket does not include such a
statement, the taxpayer shall pay the tax based on the face
amount cf the ticket.

He says his -- his people have not been collecting
the tax, they'ﬁe been paying it. So if he can verify the fact
that that LET tax has come out of the pockets of his clients,
he's entitled to -- he ~- he will be entitled to refund if he
wins this case, with interest.

THE COURT: Have you done discovery con that?

MR. SHAFER: She wasn't there at the proceeding.

MS. RAKCWSKY: I'm reading the statute. Your Honor,
I was reading the statute.

MR. SHAFER: I -- vyou know, all -- all T can say is

the first I ever heard of the NAC was when -—- I don't remember

Verbatim Digital Reporting, LLC 4 303-798-0890

Corrected Appellants' Appendix Page 1383




35

which one of you guys brought it up. One of them brought it
up at the administrative proceeding. We had a -- for some
reason, and I don't remember why it was, we had an adjournment
of the administrative proceeding for a few weeks, maybe a
month or something, and in that time, you know, I talked to my

clients and we submitted affidavits in regard to what went on.
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And T believe in one of the pleadings we point out
that in the ruling of, if I'm using the word "commissioners"
is correct, one of the commissioners said, and I would also
note that -- and I'm paraphrasing -- because they didn't
comply with the NAC they wouldn't be entitled to the refund

anyway. And that's something that you or your successor is

‘going to have to make a determination on.

- Now, you know, 1'm not saying that right or wrong.
I'm saying what they argued as a way to preclude ﬁs from
trying to get back our tax refund in the administrative
proceeding that is directly in front of Your Honor by way of
appeal.

THE COURT: So was that argued?

MR. POPE: Your Honor, I was part of the
administrative proceeding along with another deputy, Dennis
BelCourt, an so Mr. Doerr and Ms. Rakowsky were not there.
And, you know, I think one of the things that plaintiffs are
going to have to show is how they did handle that -- that

issue. Did they include the tax and did they have a sign on

Verbatim Digital Reporting, LLC ¢ 303-798-0890
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the wall or did they not?

And -- and, you know, we haven't gotten to that
point yet.

THE COURT: And because if they did not, then the
State’'s position would be what?

MR. POPE: Well, T'm not sure, and I don't know that
we're here to say that today. But it depends upon-what they
did and what evidence they have to show what they did.

THE COURT: Well, let me ask you this. If you took
a position before in an administrative proceeding, is it your
-— is it your --

MR. POPE: I'm not sure if we took it in
administrative proceeding or, I mean, took a position, or if
what Mr. Shafer just said, a commissicner recited a
regulation. T don't recall, Your Honor. I'm not -—— I'm not
sure.

MR. DOERR: And Your Honor, may -- may I speak?
Remember that the issue that he's speaking about, the issue of
the refund, that's been adjudicated at the hearing officer and
at the tax commission. He included it in his Complaint before
Your Honor. We actually believe that should really be -- that
issue should be here on a Petition for Judicial Review, not a
bring more facts to you about.this, not a rehearing of that.

That should be a review of the process. Aand we have

talked about, as this proceeds, considering filing a motion to

Verbatim Digital Reporting, LLC 4 303-798-0890
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have that issue severed. We think this is about the
Constitution -- constitutional question. And I would like to

point out --

THE COURT: Well -- I have --
MR. DOERR: -- that when Mr. Shafer --
THE COURT: -~ I have a note here that says before

you ever said these words, my note is, did I forget a Petition
for Judicial Review, questicn mark. Because I'm not clear --

MR. DOERR: Well --

THE COURT: Anyway.

MR. DCERR: -- I think they're --

THE COURT: But let me just —-

MR. DOERR: {Ckay.

THE CCOURT: -- let me ask vou a question. I mean,
part of your argument today is we never get to the Separaticn
of Powers, judge, and we don't have tc go there, speedy
adequate remedy at law, the five years runs in -- and they'll
have an answer and their money in a month -~ in a year.

Excuse me, not a month, a year.

Okay, that's the argument. But it -- but, you know,
whaﬁ Counsel is saying is that if ydu, the State, tock the
pesition that they wouldn't be entitled to these funds based
upon some requirements of the Code, then it's really
affording --

MR. DOERR: The refund can go back to the person who

-Verbatim Digital Reporting, LLC ¢ 303-798-0890
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paid it. That may be -- and for sales and use tax purposes,
that's the customer; that's not the retailer.

THE COURT: Is there anything that doesn't allow a
company to pay it and just ——-I mean, Yyour -- is it going to
be the State's position ch, it's included in the -- it's
included in the price --

MR. DOERR: Well --

THE COURT: -- of the ticket --

MR. DOERR: Well, Your Honor --

THE COURT: -- and they didn't keep that
information. You haven't taken a position on that one way or
another you're saying to me?

MR. DOERR: I'm not saying that. I'm saying that,
in fact, I believe in our first argument, T argued that I
don't think it could ever be construed tc have been not paid
by their customer. It's the customer who bears the burden of
the tax, the retailer under sales and use tax, the club in
this-case, is the collection agent. They're not the payer,
they're the remitter. They remit the tax. They don't pay the
tax, they get it from their client --

THE COURT: So hypothetically someone has‘a -— has

an issue before the tax commissicner or commission, and is

there a history of -- of commissioner decisions where there
have been refunds when -- when there wasn't specific patron
information or was it -- were they denied? I mean, that's

Verbatim Digital Reporting, LL.C 4+ 303-798-0890
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pretty simple. I'm thinking this isn't -- might be the first
constitutional challenge, but it can't be the first challenge
of a taxpaver for a refund.

MR. DOERR: I believe ~- I'm not sure it's ever
gotten there. TIf the taipayer shows the Department thatlthey
have given the money back, and it's defined in the statute
what they're supposed to dc and how they're supposed to make
that proof, we don't go to the commission. They've shown that
they gave it back to the person who paid it. They need to
have an affidavit from the person saying, I paid it and they
gave me my tax money back.

So they have to pay the money out of their pocket
back to their customer, then come to us for the refund. I'm
not sure it's ever gone to the commission where they've shown
that.

MR. SHAFER: And -- and --

MR. DOERR: The Department decides that. Now, it
probably hasn't keen done with respect to a live entertainment
tax.

MR. SHAFER: I den't think so.

MR. DOERR: Because this is a new one. This is --
this is younger, but I can tell you with respect to sales and
use tax, the law speaks Lo who can get the refund.

Now, again, Your Hencr, I would suggest that the

wnole issue, that this really should not be here about facts.

Verbatim Digital Reporting, LLC ¢ 303-798-0890
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This should -- that issue about-the refund should be here on a

Petition for Judicial Review. And we've considered filing a

motion to sever that part off and letting the Constitution —-

ceonstitutional argument go forward here.
| THE COURT: I understand, but to some degree they
afe intertwined because from the -- from, you know --

MR. DCERR: I understand.

THE COQURT: -- here -- T mean, you kKhow, in its
incredibly basic layman terms, you know, your position is
there's a speedy adequate remedy at law, money with interest,
just like every other, you know, money with interest, judge.

MR. SHAFER: Just like every cther staté.

THE COURT: And if they chcoose not tc keep track of
who's paying it because, you know, it's -- it's -- it chills
the strip club patronage, then that's their decision. That's
basically what you're arguing to me.

MS5. RAKOWSKY: On the other hand, if this is
declared unconstitutional it's a whole different issue. That
means that the statute doesn't exist. That means that the reg
doesn’'t exist. Sc -- so we're not totally precluding this
because if this is declared unconstituticnal it's gone. It's
gene for everybody. It's not just gone for 14 people.

THE COURT: Well, if it's declared unconstitutional,
then it doesn't matter whether you wrote down the name of the

perscn —-

Verbatim Digital Reporting, LLC 4 303-798-0890
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MS. RAKOWSKY: Right.

THE COURT: -- who paid or not.

MS. RAKOWSKY: Because -- because the statute -- and
that's what --

THE COURT: Or maybe it does. Does it?

MR. SHAFER: Unless you can't enjoin it.

THE COURT: How many -- how manyxﬁax -— how many tax
law -- how many -- how many states have collected tax on
something that's been later declared uncenstitutional and that
the -- the state said, you know, we know it wasn't -- it
wasn't supposed to be your money so we're not giving it back
te you, we'll have an abandoned property fund or a ——-you
know, we'll -- T mean, how ~—.how -— has that ever happened --

MR. POPE: Your Honor --

THE COURT: -- in the history of ever and -- and how
was 1t managed?

MR. POPE: I don't have statistics, but it goes to
who has the right to request the refund. So in -- in the
sales and used tax context, the incidents of the tax is
ultimately on the consumer, but the retailer has the burden to
collect and remit the tax. 2And so if ~-- if the retailer has
cellected the tax, then they have teo show that they've given
it back to the custdmer befecre they can request the refund.

In this case, ycu know, I don't know that it's been

so clearly decided with the LET. I don't know that it's ever
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gone there.

MR. DOERR: And I think the commission said, we
don't think this is unconstitutional, you don't get a refund.
S0 that issue -- you know, again, I think that that questicn
should be here on judicial review.

MR. POPE: What the -- what the statute says, Your
Henor, is a business entity that collects any amount that is
taxable, pursuant to the LET, is liable for the tax imposed,
but is entitled to collect reimbursement from any perscn
paying that amount.

M3. RAKOWSKY: So they're paying -- it's a pay
first. They're paying it. They're entitled to collect it if

they want, but if they don't want it, they still have to pay

it.

MR. SHAFER: Ycur Honor --

MR. DOERR: It comes from the customer.

MR. SHAFER: Your Honor --

MR. DOERR: The receipts, it comes from the
customer.

MR. SHAFER: I can't even get the State of Nevada to
have one consistent argument of whether we are the payer or
the remitter. If we are the remitter, and we can't show that
we can give it back to the customer, which I'm acknowledging
we cah't, because I've told you that in the record are

affidavits to that effect, we den't get it back.
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MR. POPE: Your Honor, if théy collected it and
remitted it, they have no harm, essentially have no standing.
Why are we here?

MER. DOERR: 1In fact, they get a ccllection
(indiscernible).

MR. SHAFER: Then nobody gets -- then nobody can
ever get this back. Nobcedy can ever get this back. If that's
their position, let them make that on the record, T1'll change
my whole case. 1'll -~ I'l1l say that, yéu know, we're here on
behalf of the -- the customers, and the customers aren't going
to do it so we have third-party standing to make a
constitutional argument.

MR. POPE: But that's not why we're here today, Your
Honor. We're here on a couple of things. We're on this —-
this discovery iséue. We're here on this preliminary
injunction issue. And --

MS. RAKOWSKY: We're not here to argue the merits of
this case.

MR. POPE: Or to change the claims or arguments.

MR. SHAFER: Yoﬁr Honor, the question in regard to
the Separation of Powers, as they stood up and argued to the
Court, was that we had a just fine and dandy remedy, because
we could make our request for refund. And I've just pointed
out that of three attorneys, you get three different arguments

from the State of Nevada in regard to what this tax is, who's
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paying it, who's remitting it, who gets it back.

MR. POPE: That's his preliminary injunction
argument, Your Honor. It's irrelevant, because they have the
adequate remedy. And the -- the reasons the last time we were
here, you said yeah, you're giving me reascons, but you're not
telling me why. Well, the reasons and the why are they're
combined. It's -- it's to protect the revenue collection Ffor
the State, and then those other reasons that I gave you tcday
from that case.

You have to pay first, and sue later. IL's not an
irreparable harm. As long as you get your money back with
interest you have not been harmed.

MR. DOERR: And remember, they're here about their
-- the dancer's ability to do --

THE COURT: You know, there's the argument --

MR. DOERR: -- their first amendment activity.

THE COURT: One second. There's the argument that
nothing prohibits your client from keeping track of all these
people other than the incredible administrative costs that I
can imagine that would take to pay back the --

MR. SHAFER: Yes.

THE COURT: -- non -- I mean, the —-

MR. DOERR: Every other retailer has that
opportunity and can --

MR. SHAFER: Yes.

Verbatim Digital Reporting, LLC 4 303-798-0890
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MR. DOERR: -- or can't do that.

MR. SHAFER: Your Honor, yes, there is a reason.,
And we gave it to the Court previcusly. The U.S. Supreme
Court and all the Federal Courts, they all acknowledge that
people have the right to engage in First Amendment pretected
expression anonymously.

MR. DOERR: We agree.

MR. SHAFER: Your Honor, that is the sole basis of
the Supreme Court lawsuit of last term that has all the
democrats and all the unions up in arms where all these groups
were able to funnel soft money into the Congressional
campaigns of this year --

MR. DOERR: Is that relevant?

MR. SHAFER: -- that never have to repcort who that
money came from. Those customers have the absolute right noct
to give that information.

MR. DOERR: So, Ycur Honor, then his client gets to
keep all of their client's money. You see, if they get the
refund, his client gets to keep all of his client's tax money
that he got back.

MR. SHAFER: And our affidavits —--

MR. DOERR: That's why the stafute is set up the way
it is.

MR. SHAFER: And the affidavits -- we actually have

to constrain ourselves to the record at least in regard to the
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administrative proceeding, the second case. 2And the

-affidavits say we never increased our door fees to account for

the tax, we just paid it cut of our reqular revenues. That is
what the affidavits say.

My clients paid that money. My clients are entitled
to that money. They say through the NAC, they're not.

| THE COURT: Okay. Are you --

MR. DOERR: We've said enough.

MR. POPE: Thank you, Your Heonor.

THE COURT: Yes. I know you go a long time in
between hearings in this matter, at least with me, so I
appreciate the passion. T'm glad you come here ready to do
battle and make my life miserable. Not because you don't do a
good job because, quite frankly, I think vou all doc a great
job. T just have so many decisions to make.

With regards to -- just so that I'm clear, the
December 6th, 2010 letter that came to me that has 20
paragraphs you did or did not have a specific letter to the
Court, Just you have a general position that has been
articulated very succinctly by counsel. You didn't put
anything in a letter, correct?

MS. RAKOWSKY: Yes.

THE COURT: I'm nbt missing anything or am 17

MR. DOERR: I believe T provided that to you --

M5. RAKOWSKY: There was a chart --

Verbatim Digital Reporting, LLC + 303-798-0890

Corrected Appellants' Appendix Page 1395




06A533273

DISTRICT COURT
CLARK COUNTY, NEVADA
Other Civil Filing COURT MINUTES March 15, 2011
06A533273 Little Darlings Of Las Vegas LLC, K-Kel Inc, et al

A%

Nevada Dept Of Taxation, Olympus Garden Inc, et al

March 15, 2011 9:00 AM All Pending Motions
HEARD BY: Gonzalez, Elizabeth COURTROOM: R]JC Courtroom 14C

COURT CLERK: Dameda Scott
RECORDER: Jill Hawkins

REPORTER:

PARTIES

PRESENT: Brown, William H. Attorney
Doerr, Blake A. Attorney
Pope, David ]. Attorney
RAKOWSKY, VIVIENNE, ESQ Attorney
Shafer, Bradley J., ESQ Attorney

JOURNAL ENTRIES

- Plaintitfs' Renewed Motion for Preliminary Injunction on Order Shortening Time...Nevada
Department of Taxation's Motion for Partial Summary Judgment on the Plaintitf's Claims for Retund
and Motion to Dismiss the Applied Challenge to the Live Entertainment Tax and the Claims for
Damages Pursuant to 42 USC 1983...Status Check

Appearances and Minute Order in cases A533273 and A554970. COURT NOTED, cases are
COORDINATED, not consolidated. COURT ORDERED, Declaratory Relief claims only
CONSOLIDATED between the cases, as stated fully on the record.

Colloquy regarding descriptors, implementation of a sealed coding system, and in camera review of
sealed documents (see Vault Notice). After arguments by counsel, COURT STATED ITS FINDINGS
and ORDERED, Detendant's Motion for Partial Summary Judgment GRANTED IN PART; Plaintifts'
Renewed Motion for Preliminary Injunction DENIED.

3/25/11 CHAMBERS STATUS CHECK: CODING REPORT

PRINT DATE: 03/15/2011 Pagelofl Minutes Date: March 15, 2011

Corrected Appellants' Appendix Page 1396



IN THE SUPREME COURT FOR STATE OF NEVADA

DEJA VU SHOWGIRLS OF LAS _ _
VEGAS, L.L.C., d/b/a Deja Vu Supreme Court ng fo%@ O'Z'_'gg .
Showgirls, LITTLE DARLINGS OF Tracie K. Linder'nanp' '
LAS VEGAS, L.L.C., d/b/a Little District Court Case@lertdsB8S2ifreme Court
Darlings, K-KEL, INC., d/b/a Spearmint
Rhino Gentlemen’s Club, OLYMPUS
GARDEN, INC., d/b/a Olympic Garden,
SHAC, L.L.C. d/b/a Sapphire, THE
POWER COMPANY, INC., d/b/a Crazy
Horse Too Gentlemen’s Club, D.
WESTWOOD, INC., d/b/a Treasures,
and D.l. FOOD & BEVERAGE OF LAS
VEGAS, LLC, d/b/a Scores,

Appellants,
VS.

NEVADA DEPARTMENT OF
TAXATION, NEVADA TAX
COMMISSION, NEVADA STATE
BOARD OF EXAMINERS, and
MICHELLE JACOBS, in her Official
Capacity Only,

Respondents.

CORRECTED APPELLANTS’ APPENDIX
VOLUME 6, PAGES 1157-1396

Docket 60037 Document 2013-00256



INDEX TO CORRECTED APPELLANTS’ APPENDIX

Filing Date | Description Vol. | Page

05/05/2011 | 3" Amended Order Setting Civil Non-Jury Trial |7 1470-1472
and Calendar Call

11/29/2011 | Amended Case Appeal Statement 10 |2113-2121

12/19/2011 | Amended Order (Dismissing Case 2 to Proceed |10 |2135-2138
as a Petition for Judicial review)

03/17/2009 | Amended Order Setting Non-Jury Civil Trial 1 230-231

08/04/2009 | Amended Order Setting Non-Jury Civil Trial 2 250-251

07/20/2009 | Amended Scheduling Order 1 247-249

04/09/2007 | Amended Summons — Nevada Board of 1 52-55
Examiners

04/09/2007 | Amended Summons — Nevada Tax Commission |1 48-51

03/03/2008 | Answer to Complaint 1 127-136

04/06/2011 | Answer to Verified Amended Complaint for 7 1433-1449
Declaratory and Injunctive Relief, Damages, and
Attorney Fees and Costs

01/17/2012 | Appeal Statement (Case No. 06A533273) 10 |2174-2182

11/28/2011 | Case Appeal Statement 10 |2106-2112

03/22/2011 | Certificate of Service — Verified Amended 7 1429-1430
Complaint

03/23/2011 | Certificate of Service — Verified Amended 7 1431-1432
Complaint

01/28/2009 | Certificate of Service (Motion to Amend 1 224-225
Complaint and Amended Complaint)

03/30/2009 | Certificate of Service (Plaintiffs’ First Set of 1 232-233
Interrogatories and Plaintiffs’ First Request for
Production of Documents)

04/20/2009 | Certificate of Service (Plaintiffs” Notice 30(b)(6) | 1 236-237
Depositions and Subpoenas)

04/24/2007 | Certificate of Service (Substitution of Attorney |1 71-101
and Verification)

05/03/2007 | Civil Court Minutes 1 102

07/31/2008 | Civil Court Minutes 1 137

08/14/2008 | Civil Court Minutes 1 172




Filing Date | Description Vol. | Page
09/18/2008 | Civil Court Minutes 1 173
10/16/2008 | Civil Court Minutes 1 174
11/06/2008 | Civil Court Minutes 1 175
11/13/2008 | Civil Court Minutes 1 176
12/11/2008 | Civil Court Minutes 1 180
12/16/2008 | Civil Court Minutes 1 181
01/15/2009 | Civil Court Minutes 1 191
02/03/2009 | Civil Court Minutes 1 226
02/12/2009 | Civil Court Minutes 1 227
04/02/2009 | Civil Court Minutes 1 234
04/16/2009 | Civil Court Minutes 1 235
06/17/2009 | Court Minutes 1 246
11/13/2009 | Court Minutes 3 548
06/30/2010 | Court Minutes 4 902-903
08/12/2010 | Court Minutes 4 908-909
08/24/2010 | Court Minutes 4 910
09/16/2010 | Court Minutes 4 911-912
12/09/2010 | Court Minutes 4 913
12/28/2010 | Court Minutes 5 1057-1058
01/13/2011 | Court Minutes 5 1062-1063
01/26/2011 | Court Minutes 5 1103
02/10/2011 | Court Minutes 5 1105
03/15/2011 | Court Minutes 6 1396
05/27/2011 | Court Minutes 7 1473
06/24/2011 | Court Minutes 7 1474
08/16/2011 | Court Minutes 7 1547
08/23/2011 | Court Minutes 8 1704-1705
10/20/2011 | Court Minutes 9 2014
11/08/2011 | Court Minutes 9 2067-2068
11/10/2011 | Court Minutes 10 | 2095
12/16/2011 | Court Minutes 10 | 2122
02/10/2011 | Court Minutes (Case No. 08A554970) 5 1104
08/16/2011 | Defendants Motion to Compel on an Order 7 1548-1588
Shortening Time
08/16/2011 | Defendants Motion to Compel - Exhibit A 8 1589-1661

Defendants’ Requests for Production of
Documents to Plaintiffs




Filing Date | Description Vol. | Page

08/16/2011 | Defendants Motion to Compel - Exhibit B 8 1662-1673
Plaintiffs Shac, LLC’s Response to Defendants’
Requests for Production of Documents

08/16/2011 | Defendants Motion to Compel - Exhibit C 8 1674-1689
Responses to Defendants’ Requests for
Production of Documents

08/16/2011 | Defendants Motion to Compel - Exhibit D 8 1690-1691
Email to Roos from Rakowsky - Dated June 28,
2011

08/16/2011 | Defendants Motion to Compel - Exhibit E 8 1692-1694
Email to Rakowsky from Roos — Dated July 15,
1011

08/16/2011 | Defendants Motion to Compel - Exhibit F 8 1695-1696
Email to Brown and Pritzlaff from Doerr — Dated
July 13, 2011

08/16/2011 | Defendants Motion to Compel - Exhibit G 8 1697-1699
Correspondence to Shafer and Sullivan from
Diciano (Nevada Dep. of Taxation) Dated
October 12, 2007

08/16/2011 | Defendants Motion to Compel - Exhibit H 8 1700-1701
Email to Roos from Rakowsky — Dated June 29,
2011

08/16/2011 | Defendants Motion to Compel - Exhibit | 8 1702-1703
Email to Roos from Rakowsky — Dated July 1,
2011

05/28/2010 | Discovery Commissioner’s Report and 4 886-891
Recommendations (05/19/2010)

12/09/2010 | Memorandum Supporting Request for Specific |5 980-982
Discovery Rulings

12/09/2010 | Memorandum Supporting Request — Exhibit 1 5 983-1042
Correspondence to Hon. Jennifer Tagliatti from
Brad Shafer of 12/06/2010

04/08/2011 | Minute Order 7 1456-1457

09/30/2009 | Motion to Compel Discovery of Defendants 2 257-280

09/30/2009 | Motion to Compel - Exhibit 1 2 281-293
Plaintiffs’ First Set of Interrogatories to
Defendants

09/30/2009 | Motion to Compel - Exhibit 2 2 294-305

iv




Filing Date | Description Vol. | Page
Plaintiffs’ First Request for the Production of
Documents and Things to Defendants
09/30/2009 | Motion to Compel - Exhibit 3 2 306-331
Responses to Plaintiffs’ First Set of
Interrogatories
09/30/2009 | Motion to Compel - Exhibit 4a 2 332-395
Responses to Plaintiffs’ First Request for the
Production of Documents and Things
09/30/2009 | Motion to Compel - Exhibit 4b 2 396-465
Responses to Plaintiffs’ First Request for the
Production of Documents and Things
09/30/2009 | Motion to Compel - Exhibit 4c 3 466-538
Responses to Plaintiffs’ First Request for the
Production of Documents and Things
09/30/2009 | Motion to Compel - Exhibit 5 3 539-540
Affidavit of Matthew J. Hoffer
09/30/2009 | Motion to Compel - Exhibit 6 3 541-547
LET Return Forms — Non-Gaming Facilities
11/28/2011 | Notice of Appeal 10 | 2096-2105
01/09/2011 | Notice of Appeal (Case No. 06A533273) 10 | 2171-2173
12/19/2011 | Notice of Entry of Amended Order — 12/19/2011 | 10 | 2155-2161
01/14/2011 | Notice of Entry of Order — (01/13/2011) 5 1086-1090
12/19/2011 | Notice of Entry of Order — 12/16/2011 10 |2139-2154
12/20/2011 | Notice of Entry of Order — 12/19/2011 10 |2162-2169
11/02/2011 | Notice of Entry of Order — Entered 10/27/2011 - | 9 2060-2066
e-filed 11/01/2011
04/12/2011 | Notice of Entry of Order — Motion for Partial 7 1464-1469
Summary Judgment and Motion to Dismiss —
04/05/2011
12/15/2010 | Notice of Entry of Order — Motion for Summary |5 1047-1051
Judgment
12/15/2010 | Notice of Entry of Order — Motion to Dismiss 5 1052-1056
04/12/2011 | Notice of Entry of Order — Renewed Motion for |7 1458-1463
Preliminary Injunction — 04/05/2011
04/10/2007 | Notice of Entry of Order (04/03/2007) 1 60-70
05/15/2009 | Notice of Entry of Order (05/11/2009) 1 240-245




Filing Date | Description Vol. | Page

06/11/2010 | Notice of Entry of Order (05/19/2010) 4 892-901

12/22/2008 | Notice of Entry of Order (12/19/2008) 1 185-190

04/06/2011 | Order (Defendants’ Motion for Partial Summary | 7 1450-1452
Judgment and Motion to Dismiss)

11/01/2011 | Order (Granting in Part/Denying in Part 9 2056-2059
Defendant’s Motion for Partial Summary)

04/03/2007 | Order Admitting (Brad Shafer) to Practice 1 46-47

01/05/2011 | Order Denying Defendants’ Res Judicata Claim |5 1059-1061

01/13/2011 | Order Denying Motion for Preliminary 5 1064-1065
Injunction Without Prejudice (hearing held on
July 31, 2008)

12/10/2010 | Order Denying Motion for Summary Judgment |5 1043-1044
without Prejudice

12/10/2010 | Order Denying Motion to Dismiss Without 5 1045-1046
Prejudice

12/16/2011 | Order Denying Plaintiff’s Motion for Summary |10 |2123-2134
Judgment and Granting Defendants’ Counter-
Motion for Summary Judgment

04/06/2011 | Order Denying Plaintiffs’ Renewed Motion for |7 1453-1455
Preliminary Injunction on Order Shortening
Time

12/19/2008 | Order Granting Motion to Withdraw as Local 1 182-184
Counsel of Record for Plaintiffs

05/11/2009 | Order Granting Plaintiffs” Motion for Leave to 1 238-239
Amend Complaint

03/04/2009 | Order Setting Civil Jury Trial 1 228-229

01/03/2011 | Order to Statistically Close Case 10 |2170

08/04/2010 | Order Vacating Prior Order and Coordinating 4 904-907
Case

09/23/2011 | Plaintiffs’ Motion for Summary Judgment on 8 1738-1796
Facial Challenge, for Permanent Injunction, and
for Return of Taxes

09/23/2011 | Plaintiffs’ Motion for Summary Judgment - 8 1797-1812
Exhibit 1
Copy of the Version of Chapter 368A adopted in
2003

09/23/2011 | Plaintiffs’ Motion for Summary Judgment - 8 1813-1831

Vi




Filing Date

Description

Vol.

Page

Exhibit 2
Assembly Bill No. 554

09/23/2011

Plaintiffs’ Motion for Summary Judgment -
Exhibit 3
2005 Nevada Laws (S.B. 3) - Occupancy

1832-1852

09/23/2011

Plaintiffs’ Motion for Summary Judgment -
Exhibit 4
2007 Nevada Laws (A.B. 487) - Baseball

1853-1855

09/23/2011

Plaintiffs’ Motion for Summary Judgment -
Exhibit 5
Current Codified Version of Chapter 368A

1856-1871

09/23/2011

Plaintiffs’ Motion for Summary Judgment -
Exhibit 6
TN Attorney General Opinion

1872-1876

09/23/2011

Plaintiffs’ Motion for Summary Judgment -
Exhibit 7

United States District Court Order Dismissing
Lawsuit

1877-1883

09/23/2011

Plaintiffs’ Motion for Summary Judgment -
Exhibit 8

United States Court of Appeals for the Ninth
Circuit Memorandum Affirming Dismissal

1884-1885

09/23/2011

Plaintiffs’ Motion for Summary Judgment -
Exhibit 9

Redacted Sample Copy of Administrative
Request for Refund

1886-1891

09/23/2011

Plaintiffs’ Motion for Summary Judgment -
Exhibit 10

Sample Copy of Defendant's Denial of Request
for Refund

1892

09/23/2011

Plaintiffs’ Motion for Summary Judgment -
Exhibit 11

Sample Copy of Department's Acknowledgment
of Appeal

1893

09/23/2011

Plaintiffs’ Motion for Summary Judgment -
Exhibit 12

Nevada Tax Commission's Order Denying
Appeal

1894-1895

vii




Filing Date

Description

Vol.

Page

09/23/2011

Plaintiffs’ Motion for Summary Judgment -
Exhibit 13

Department of Taxation's Responses to Plaintiffs'

First set of Interrogatories

1896-1920

09/23/2011

Plaintiffs’ Motion for Summary Judgment -
Exhibit 14
Minutes of the Meeting on May 16, 2005

1921-1936

09/23/2011

Plaintiffs’ Motion for Summary Judgment -
Exhibit 15
Memorandum — Analysis of Revenue Impact

1937-1938

09/23/2011

Plaintiffs’ Motion for Summary Judgment -
Exhibit 16
LET by venue

1939-1941

09/23/2011

Plaintiffs’ Motion for Summary Judgment -
Exhibit 17
Memorandum of November 9, 2004 - Cathy
Chambers

1942

09/23/2011

Plaintiffs’ Motion for Summary Judgment -
Exhibit 18
Dicianno Email of April 24, 2005

1943

09/23/2011

Plaintiffs’ Motion for Summary Judgment -
Exhibit 19

Memorandum to Bill Bible re proposed
regulations

1944-1945

09/23/2011

Plaintiffs’ Motion for Summary Judgment -
Exhibit 20
Senate Committee on Taxation - April 12, 2005

1946-1956

09/23/2011

Plaintiffs’ Motion for Summary Judgment -
Exhibit 21
Senate Committee on Taxation - June 5, 2005

1957-1965

09/23/2011

Plaintiffs’ Motion for Summary Judgment -
Exhibit 22

Excerpts of Transcripts of Hearing before the
Nevada Tax Commission on July 9, 2007

1966-1968

09/23/2011

Plaintiffs’ Motion for Summary Judgment -
Exhibit 23

Excerpts of Transcript of Hearing Before the
Nevada Tax Commission on August 6, 2007

1969-1978

viii




Filing Date

Description

Vol.

Page

09/23/2011

Plaintiffs’ Motion for Summary Judgment -
Exhibit 24
Excerpts of Defendants Answering Brief

1979-1987

09/23/2011

Plaintiffs’ Motion for Summary Judgment -
Exhibit 25

Affidavits of Representatives of Plaintiffs
Produced Before the Tax Commission

1988-1995

09/23/2011

Plaintiffs’ Motion for Summary Judgment -
Exhibit 26

Excerpts of Transcript of December 9, 2010,
Hearing before Judge Togliatti

1996-2013

03/03/2010

Plaintiffs’ Objection to the Discovery
Commissioner’s Report and Recommendation
Regarding Plaintiffs’ Motion to Compel
Discovery of Defendants

551-575

03/03/2010

Plaintiffs’ Objection to Discovery
Commissioners Report and Recommendation —
Exhibit 1

Plaintiffs’ First Set of Interrogatories to
Defendants

576-588

03/03/2010

Plaintiffs’ Objection to Discovery
Commissioners Report and Recommendation —
Exhibit 2

Plaintiffs’ First Request for the Production of
Documents and Things to Defendants

589-600

03/03/2010

Plaintiffs’ Objection to Discovery
Commissioners Report and Recommendation —
Exhibit 3

Responses to Plaintiffs’ First Set of
Interrogatories

601-626

03/03/2010

Plaintiffs’ Objection to Discovery
Commissioners Report and Recommendation —
Exhibit 4a

Responses to Plaintiffs’ First Request for
Production of Documents and Things

627-690

03/03/2010

Plaintiffs’ Objection to Discovery
Commissioners Report and Recommendation —
Exhibit 4b

691-760




Filing Date

Description

Vol.

Page

Responses to Plaintiffs’ First Request for
Production of Documents and Things

03/03/2010

Plaintiffs’ Objection to Discovery
Commissioners Report and Recommendation —
Exhibit 4c

Responses to Plaintiffs’ First Request for
Production of Documents and Things

761-833

03/03/2010

Plaintiffs’ Objection to Discovery
Commissioners Report and Recommendation —
Exhibit 5

Affidavit of Matthew J. Hoffer

834-835

03/03/2010

Plaintiffs’ Objection to Discovery
Commissioners Report and Recommendation —
Exhibit 6

Report and Recommendation of Discovery
Commissioner - 2010-02-22

836-842

03/03/2010

Plaintiffs’ Objection to Discovery
Commissioners Report and Recommendation —
Exhibit 7

LET Return Forms — Non-Gaming Facilities

843-849

05/13/2010

Plaintiffs’ Objection to the Discovery
Commissioner’s Report and Recommendation
Regarding Plaintiffs” Motion to Compel
Discovery of Defendants (without exhibits)

860-885

10/28/2011

Plaintiffs’ Opposition to Defendants’ Motion for
Summary Judgment

2015-2040

10/28/2011

Plaintiffs’ Opposition to Defendants Motion for
Summary Judgment —

Exhibit A

Deposition Notices/Subpoena

2041-2048

10/28/2011

Plaintiffs’ Opposition to Defendants’ Motion for
Summary Judgment —

Exhibit B

Minutes of August 16, 2011 — Register of
Actions

2049-2051

10/28/2011

Plaintiffs’ Opposition to Defendants’ Motion for
Summary Judgment —
Exhibit C

2052-2054




Filing Date

Description

Vol.

Page

Minutes of August 23, 2011 — Register of
Actions

10/28/2011

Plaintiffs’ Opposition to Defendants’ Motion for
Summary Judgment —

Exhibit D

Casino Entertainment Tax

2055

08/15/2011

Plaintiffs’ Opposition to Defendants’ Objection
to Subpoena Duces Tecum and Subpoena,
Motion to Quash Subpoenas and Motion for
Sanctions Pursuant to NRCP 45(C)(1) on Order
Shortening Time

1475-1490

08/15/2011

Plaintiffs’ Opposition to Defendants’ Objection
to Subpoena - Exhibit 1

Email dated March 12, 2009 regarding
availability of DiCianno

1491-1493

08/15/2011

Plaintiffs’ Opposition to Defendants’ Objection
to Subpoena - Exhibit 2
2009 Deposition Notices

1494-1516

08/15/2011

Plaintiffs’ Opposition to Defendants’ Objection
to Subpoena - Exhibit 3

Email dated May 1, 2009 regarding rescheduling
of Depositions

1517-1519

08/15/2011

Plaintiffs’ Opposition to Defendants’ Objection
to Subpoena - Exhibit 4

Email dated June 29, 2011 from Doerr regarding
who will be deposed

1520-1521

08/15/2011

Plaintiffs’ Opposition to Defendants’ Objection
to Subpoena - Exhibit 5
2011 Deposition Subpoena

1522-1537

08/15/2011

Plaintiffs’ Opposition to Defendants’ Objection
to Subpoena - Exhibit 6

Defendants' Certificates of Service showing
facsimile

1538-1541

08/15/2011

Plaintiffs’ Opposition to Defendants’ Objection
to Subpoena - Exhibit 7

Plaintiffs' Certificates of Service showing
facsimile

1542-1544

08/15/2011

Plaintiffs’ Opposition to Defendants’ Objection

1545-1546

Xi




Filing Date

Description

Vol.

Page

to Subpoena - Exhibit 8
Email dated August 10, 2011 forwarding info to
new email addresses

01/25/2011

Plaintiffs’ Supplemental Brief Summarizing
Separation of Powers Issue and Outstanding
Discovery Issues

1091-1102

03/05/2010

Receipt of Copy (Pope’s Receipt of Plaintiffs’
Objection to Discovery Commissioner’s Report
and Recommendation)

850-851

02/18/2011

Renewed Motion for Preliminary Injunction on
Order Shortening Time

1157-1204

02/18/2011

Renewed Motion for Preliminary Injunction -
Exhibit 1

Copy of the version of Chapter 368A adopted in
2003

1205-1221

02/18/2011

Renewed Motion for Preliminary Injunction -
Exhibit 2
Assembly Bill No. 554

1222-1241

02/18/2011

Renewed Motion for Preliminary Injunction -
Exhibit 3
Current codified version of Chapter 368A

1242-1258

02/18/2011

Renewed Motion for Preliminary Injunction -
Exhibit 4
Texas Decision and Statute

1259-1284

02/18/2011

Renewed Motion for Preliminary Injunction -
Exhibit 5
TN Attorney General Opinion

1285-1290

02/18/2011

Renewed Motion for Preliminary Injunction -
Exhibit 6

United States District Court Order Dismissing
Lawsuit

1291-1298

02/18/2011

Renewed Motion for Preliminary Injunction -
Exhibit 7

United States Court of Appeals for the Ninth
Circuit Memorandum Affirming Dismissal

1299-1301

02/18/2011

Renewed Motion for Preliminary Injunction -
Exhibit 8
Redacted Sample Copy of Administrative

1302-1308

xii




Filing Date

Description

Vol.

Page

Request for Refund

02/18/2011

Renewed Motion for Preliminary Injunction -
Exhibit 9

Sample Copy of Department’s Denial of Request
for Refund

1309-1310

02/18/2011

Renewed Motion for Preliminary Injunction -
Exhibit 10

Sample Copy of Department’s Acknowledgment
of Appeal

1311-1312

02/18/2011

Renewed Motion for Preliminary Injunction -
Exhibit 11

Nevada Tax Commission’s Order Denying
Appeal

1313-1315

02/18/2011

Renewed Motion for Preliminary Injunction -
Exhibit 12
Orders of Judge Togliatti, December 9, 2010.

1316-1320

02/18/2011

Renewed Motion for Preliminary Injunction -
Exhibit 13

Minutes of the Meeting of the Assembly
Committee on Commerce and Labor recorded
during the 73rd Congressional Session on May
16, 2005

1321-1337

02/18/2011

Renewed Motion for Preliminary Injunction -
Exhibit 14

Chart of LET Collections Created by the Nevada
Department of Taxation

1338-1340

02/18/2011

Renewed Motion for Preliminary Injunction -
Exhibit 15

Excerpts of Transcript of Hearing Before the
Nevada Tax Commission on July 9, 2007

1341-1344

02/18/2011

Renewed Motion for Preliminary Injunction -
Exhibit 16
N.A.C. § 368A.170

1345-1346

02/18/2011

Renewed Motion for Preliminary Injunction -
Exhibit 17

Excerpts of Defendants’ (Appellees’) Answering
Brief to the United States Court of Appeals for
the Ninth Circuit

1347-1356

Xiii




Filing Date | Description Vol. | Page
02/18/2011 | Renewed Motion for Preliminary Injunction - 6 1357-1367
Exhibit 18
Excerpts of Transcript of Hearing Before the
Nevada Tax Commission on August 6, 2007
02/18/2011 | Renewed Motion for Preliminary Injunction - 6 1368-1376
Exhibit 19
Affidavits of Representatives of Plaintiffs
Produced Before the Tax Commission
02/18/2011 | Renewed Motion for Preliminary Injunction - 6 1377-1395
Exhibit 20
Excerpts of Transcript of December 9, 2010,
Hearing before Judge Togliatti
12/02/2008 | Scheduling Order (Discovery) 1 177-179
12/01/2009 | Second Amended Order Setting Civil Non-Jury |3 549-550
Trial
09/28/2009 | Stipulation and Order for Extension of Time to 2 252-256
Complete Discovery and to Continue Trial
(Second Request)
03/24/2010 | Stipulation and Order to Extension of time to 4 852-857
Complete Discovery (Third Request)
01/09/2007 | Summons — Jacobs 1 34-36
04/09/2007 | Summons — Nevada Attorney General 1 56-59
01/09/2007 | Summons — Nevada Department of Taxations 1 37-39
01/09/2007 | Summons — Nevada Tax Commission 1 40-42
01/09/2007 | Summons — State Board of Examiners 1 43-45
04/01/2010 | Third Amended Order Setting Non-Jury Civil 4 858-859
Trial
07/31/2008 | Transcript — Defendants Department of Taxation, | 1 138-171
Nevada Tax Commission, and Nevada State
Board of Examiner’s Motion to Dismiss/and
Motion for Preliminary Injunction — Entered
08/13/2008
08/23/2011 | Transcript — Hearing on Defendant’s Motion for |8 1706-1737
Partial Summary Judgment — Entered
10/24/2011
03/15/2011 | Transcript — Hearing on Motions — Entered 7 1397-1428
04/13/2011
12/09/2010 | Transcript - Plaintiff’s Motion for Preliminary 5 914-979

Xiv




Filing Date | Description Vol. | Page
Injunction/Separation of Powers Issue,
Discovery Issues; and Trial Scheduling Issues —
Entered 02/22/2011
01/13/2011 | Transcript — Request of Court (Transferring Case | 5 1066-1085
to Judge Gonzalez) — Entered 02/25/2011
02/10/2011 | Transcript — Status Check — Entered 02/22/2011 |5 1106-1156
11/08/2011 | Transcript (Defendant’s Motion for Partial 10 | 2069-2094
Summary Judgment)
05/15/2007 | Verification — D. Westwood, Inc. 1 109-111
05/15/2007 | Verification — D.I. Food & Beverage of Las 1 121-123
Vegas, LLC
05/15/2007 | Verification — Deja Vu Showgirls of Las Vegas, |1 106-108
LLC
05/15/2007 | Verification — Don Krontz 1 118-120
05/15/2007 | Verification — K-Kel, Inc. 1 124-126
05/15/2007 | Verification — Olympus Garden, Inc. 1 112-114
05/15/2007 | Verification — Shac, LLC 1 115-117
05/15/2007 | Verification — The Power Company 1 103-105
01/28/2009 | Verified Amended Complaint - Exhibit A 1 207-223
Chapter 368A
01/28/2009 | Verified Amended Complaint for Declaratory 1 192 -206
and Injunctive Relief, Damages, and Attorney
Fees and Costs
12/19/2006 | Verified Complaint - Exhibit A 1 17-33
Chapter 368A
12/19/2006 | Verified Complaint for Declaratory and 1 1-16

Injunctive Relief, Damages, and Attorney Fees
and Costs

XV




2

R B O 4 N = T ¥ ; I LN S

MOT

WILLIAM H. BROWN

Nevada Bar No.: 7623

LAW OFFICES OF

WILLIAM H. BROWN, ESQ., LTD.
330 South Third Street, Ste. 860

Las Vegas, NV 89101

Telephone: (702) 366-9311

Facsimile: (702) 336-9371

Counsel for Plaintiffs |

BRADLEY J. SHAFER,

Michigan Bar No. P36604*
SHAFER & ASSOCIATES, P.C.
3800 Capital City Blvd., Suite #2
Lansing, Michigan 48906-2110
Telephone: (517) 886-6566
Facsimile: (517) 886-6565
Co-Counsel for Plainiiffs
*Admitted Pro Hac Vice

DISTRICT COURT

CLARK COUNTY, NEVADA

DEJA VU SHOWGIRLS OIF LAS VEGAS,
L.1.C., d/b/a Deja Vit Showgirls, LITTLE
DARLINGS OF LAS VEGAS, L.L.C., d/b/a
Liitle Darlings, K-KEL, INC., d/b/a Spearmini
Rhino  Gentlemen’s  Club, OLYMPUS
GARDEN, INC., d/b/a Olympic Garden,
SHAC, L.L.C. d/bfa Sapphire, THE POWER
COMPANY, INC., d/b/a Crazy Horse Too
Gentlemen’s Club, D. WESTWOQD, INC.,
d/b/a Treasures, and DI FOOD &
BEVERAGE OF LAS VEGAS, LLC, d/b/a
Scores,

Plaintiffs,
VS.

NEVADA DEPARTMENT OF TAXATION,
NEVADA TAX COMMISSION, NEVADA
STATE BOARD OF EXAMINERS, and
MICHELLE JACOBS, in her Official Capacity
Only,

Deflendants.
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COME NOW Plaintiffs, by and through their attorneys of record, William H. Brown of
the law firm of LAW OFFICES OF WILLIAM H. BROWN, ESQ., LTD., and Bradley J.
Shafer, of the law firm of SHAFER & ASSOCIATES, P.C,, and hereby respectfully move this
Honorable Court for a preliminary injunction in the above-entitled case enjoining the
Defendants, and their officers, employees, agents, representatives, and all persons acting by,
through, and for them, from cnforcing, applying, and implementing Title 32, Chapter 368A of
lhe Nevada Revised Slatﬁtes, for the reasons that it is unconstitutional on its face and as
applied under Article I, §8 9 and 10 of the Nevada Constitution, as well as the First and
Fourteenth Amendments to the Uniled States Constitution.

This Renewed Motion is made and based upon the Verified Complaint for Declaratory
and Injunctive Relief, Damages, and Attorney Fees and Costs, the exhibits thereof, the
following Points and Authorities, the exhibits and affidavit attached thereto, the submissions
on file in this action, prior arguments of counsel, and the arguments of counsel 1o be made at
the time of the hearing,

DATED: Fcbruary 14, 2011

LAW OFFICES OF
WILLIAM H. BROWN, LTD.

By_/s/ Williams Brown
WILLIAM H. BROWN

Nevada Bar No.: 7623

330 South Third Street, Ste. 860
Las Vegas, NV 89101
Telephone: (7(12) 366-9311
Facsimile: (702} 336-9371
Will@WHBesq.com

Counsel for Plaintiffs

BRADLEY J. SHAFER
Michigan Bar No. P36604*
SHAFER & ASSOCIATES, P.C.
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3300 Capital City Blvd., Suite #2
Lansing, Michigan 48906-2110
Brad{wbradshaferlaw.com
Co-Counsel for Plainiiffs
*Admitted Pro Hac Vice

APPLICATION FOR ORDER SHORTENING TIME

COMES NOW, William H. Brown, Esq., of the LAW OFFICES OF WILLIAM H.
BROWN, LTD., and moves this Honorable Court for an Order Shortening Time on Plaintiff’s

Renewed Motion for Preliminary Injunction (“Motion™).

Good caused exists for the Order Shortening Time because the Motion ruises issues
and defenses relevant to Defendants’ Motion for Partial Summary Judgment, currently set for
hearing on March 15, 2011. As such, unless the Motion is heard on shortened time

(specilically, concurrent with Defendant’s motion on March 15, 2011) Plaintiffs and the

Court will be denied the opportunity of a full and fair hearing on Defendants’ Motion for

Partial Summary Judgment.

This Application for Order Shortening Time is made and based upon the attached

Points and Authorities, the Affidavit of Counsel, and (he pleadings and papers on file herein.

DATED: February 14, 2011

LAW OFFICES OF
WILLIAM H. BROWN, LTD.

By____/s/ William H. Brown
William H. Brown, Esq. (7623)
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AFFIDAVIT OF WILLIAM H. BROWN, ESQ., IN SUPPORT OF THE INSTANT
RENEWED MOTION FOR PRELIMINARY IN JUNCTION

1. T represent the Plaintiffs, K-KEL, INC., d/b/a Spearmint Rhino Gentlemen’s Club, in
this action and I make this affidavit in support of the Motion for Preliminary Injunction.

2. I request the order shortening time for the reason that the Defendants have filed a
motion for partial summary judgment and to dismiss this cause of action, which will be heard
by this Honorable Court on Marc:ﬁ 15, 2011, and the defense of which is related (o the
malters discussed in this motion.

3. That Plaintiffs believe that this Court should have a full understanding of the
constilutional matters at stake in this litigation when ruling on that motion for summary
judgment and to dismiss, and having this Renewed Motion for Preliminary Injunction heard
contemporaneously therewith will accomplish that result.

4. WHEREFORE, your declarant requests that this Honorable Court hear Plaintiffs’
Renewed Motion for Preliininﬂry Injunction on an Order Shortening Time and hear argument
on the same concurrently with Defendants’ Motion for Partial Suinmary Judgment, on March

15, 2011.

| declare under penalty of perjury under the laws of the Stale of Nevada that the

foregoing is true and correct.

DATED this 14" day of February, 2011

\/\j‘%/( i | ) W

WILLIAM H. BROWN, ESQ.

SUBSCRIBED and SW RN 1o before me
this &L Rr7.

, 2011

| STATE OF NEVADA- COUNTY OF CLARK

l
KV APPOINTMENT ENP. FEBRUARY 25, 8018

No: 07-4182-1

NOTARYPUBLIC ~

Corrected Appellants' Appendix Pagg 1160



[

)

ORDER SHORTENING TIME

Upon application therefore and good cause appearing therefore, it is hereby:

ORDERED that the hearing of the above RENEWED MOTION FOR
PRELIMINARY INJUNCTION may be shortened to March 15, 2011, at the hour of 9:00 a.n.
in Department X1 of the above-entitled Court.

Dated this _@_{3 day of February, 2011. (,: {; -
\%m K (0
DISTEI(%T COUI}T JUDGE

s,

E M %‘K

NOTICE OF MOTION

TO:  Nevada Department of Taxation, Nevada Tax Commission, Nevada State Board of
Examiners, and Michelle Jacobs, Defendants: and
TO:  Defendants’ Attorney, David Pope and Blake Doerr
PLEASE TAKE NOTICE that the Plaintiffs will bring their Rencwed Motion for
Preliminary Injunction on Order Shortening Time for hearing before the District Court,
Departmen{ XI, on the 15" of March, 2011, at 9:00 a.m., or as soon thereafter as counsel can
be heard.

Dated this ijday ol February, 2011,

LAW OFFICES OF
WILLIAM H. BROWN, LTD.

By_/s/ William H. Brown
WILLIAM H. BROWN

Nevada Bar No.: 7623

330 South Third Street, Ste. 860
Las Vegas, NV 89101
Telephone: (702) 366-9311
Facsimile: (702) 336-9571
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Will@WHBesq.com
Counsel for Plaintiffs

BRADLEY J. SHAFER

Michigan Bar No. P36604*
SHAFER & ASSOCIATES, P.C.
3800 Capital City Blvd., Suite #2
Lansing, Michigan 48906-2110
Brad(@bradshaferlaw.com
Co-Counsel for Plaintiffs
*Admitied Pro Hac Vice

MEMORANDUM OF POINTS AND AUTHORITIES

I. BACKGROUND AND FACTS

Plaintits operate commercial entertainment establishments in the City of Las Vegas, which
present on their business premises live performance dance entertainment to the consenting
adult public.  Verified Complaint for Declaratory and Injunctive Relief, Damages, and
Attorney Fees and Costs (“Comp.”), at 1127-34. The entertainment presented by the Plaintiffs
constitutes speech and expression, as well as a form of assembly, protected by the First and
Fourteenth Amendments to the United States Constitution,' as well as by Art. 1, §§ 9 and 10 of

the Nevada Constitution.” Comp., 7 36.

' Because the Federal Constitution represents the “floor” level of protections that can bc
afforded under the State Constitution (see S.Q.C., Inc. v. Mirage Casino-Hotel, 117 Nev,
403, 414, 23 P.3d 243 (2001)), the federal case law cited hercin is applicable to Plaintiffs’
Nevada constitutional challenges as well.

* Exotic dancing, in the form of clothed, “topless,” and even Tuily nude entertainment, falls
within the scope of the liberties, including the right to free expressive association, afforded by
the First Amendment. See, e.g., Barnes v. Glen Theatre, Inc., 501 U.S. 360, 565(1991) (nude
dancing receives protections under the Constitution); City of Erie v. Pap’s A.M., 529 U.S.
277, 289 (2000) (same); Schad v, Borough of Mt. Ephraim, 452 U.S. 61, 65-66 (1981) (“Nor
may an entertainment program be prohibited solely because it displays the nude human figure.
"[N]Judity alone’ does not place otherwise protected material outside the mantle of the First
Amendment. . .. Furthermore, . . . nude dancing is not without its First Amendment protections

0
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On or about July 22, .2(){}3, the State of Nevada enacted Title 37, Chapter 368A of the
Nevada Revised Statutes (hercinafter “Chapter 368A, or sometimes the “statute™), which
modified the previous “Casino Entertaimment Tax™ and imposed, {or the first time and subject
to numerous and various exceptions, an excise lax on admission to any facility that provides
delined “live entertainment.” Comp., 122. This tax is sometimes referred to hereinafter as
the “Live Entertainment Tax,” or simply the “LET.” A copy of the version of Chapter 368A
adopted in 2003 is attached hereto as Ex. 1. As originally enacted, the tax imposed by
Chapter 368A was not applicable, under the terms of N.R.S. § 3638A.200(5)(d), to live
entertainment that was not provided at a licensed gaming cstablishment if the facility had a
maximum occupancy of less than 300 persons. Ex. 1, § 368A.200(5)(d); and Comp., 1 25.

However, on June 17, 2005, Chapter 368A was amended by Assembly Bill No. 554; a copy
of which 1s atlached hereto as Ex. 2. Among other things, Assembly Bill No. 554 reduced the
scope of the exceplion as contained in N.R.S. § 368A.200(5)(d) from a maximum seating
capacity limitation of 300 to 200. The admitted purpose of this amendmeni was to specifically
extend the tax obligation as contained in Chapter 368A to a number of the Plainliffs’
establishments that were not then subject to the LET. Comp., 126; and Ex. 2,
§ 368A.200(3)(d).” The current codified version of Chapter 368A, incorporating the

amendments as contained in Assembly Bill No. 554, is attached hereto as Ex. 3, and unless

form official regulation”); and Deja Vu of Nashville, Inc. v. Metropolitan Government of

Nashville and Davidson County, 274 F.3d 377, 396 (6th Cir. 2001), citing Roberts v. United

States Javcees, 468 U.S. 609, 622 (1984) (Court held that “the First Amendment protects the
entertainers and audience members’ right to free expressive association. They are certainly
engaged in a “collective effort on behalf of shared goals™).

Y See also quotations 1o Ex. 13 set forth, infra.
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designated {o the contrary, any further references to (he specific provisions of the Statute refer
to the version as found as Ex. 3.

The Defendants are the departments, boards, and individuals charged with enforcing
Chapter 368A. They take the position that the Plaintiffs arc all subject to the Statute, and the
Detendants have required the Plaintiffs to pay the LET as mandated therein. Comp., 99 17-20,
27-34, 37. Contrarily, the Plaintiffs contend the tax imposed by Chapter 368A is both illegal
and unconstilutional,” and that even if that is not the caée, they are specifically exempted from
paying the LET pursuant (o the statutory exemptions as contained therein, Comp., 79 38-39,
53. Nevertheless, under threat of criminal prosecution and the imposition of fines and other
penaliies against them, Plaintifls have all, beginning at various times, paid the LET mandated
by Chapter 368A. Comp., 19 38.

Because the tax in question is specifically directed at activities protected by the First
Amendment, Plaintiffs have brought their action, in part, pursuant to a federal civil rights
statute, 42 U.5.C. § 1983, which permits actions at law and suits in equity to redress
deprivations of constitutional rights. Comp., 91 1, 3, and 66.

II. PROCEDURAL HISTORY

In order to safeguard their constitutional rights, Plainliffs, on April 18, 2000, filed suit
in the United States District Court for the District of Nevada, Case Number CV-8-06-00480-
RLH-RJJ, seeking similar remedies sought in the instant lawsuits™: A declaration that the LET

is unconstitutional, an injunction against the enforcement of Chapler 368A, and return of the

* Indeed, a recent state court decision in Texas has invalidated a similar type of law, and the
Attorney General of Tennessee previously issued an opinion declaring that a similar tax
proposed in that state would be unconstitutional. See Exhibits 4, and 5.

* As discussed herein, a subsequent action for refund, as permitted by Chapter 368A, was filed.
That action has been ordered to be “coordinated” with this case.

oo
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live entertainment taxes that had been paid. These same Defendants filed a motion to dismiss
the federal action, claiming that the Tax Injunction Act (“TIA”), 28 U.S.C. § 1341, precluded
the federal court from having jurisdiction over the claims because there existed a “plain,
speedy, and efficient remedy” in state court. The district court dismissed Plaintiffs’ complaint
on that basis (Ex. 6), and Plaintiffs appealed that dismissal to the United States Courl of
Appeals for the Ninth Circuit, which affirmed the District Court’s decision on May 20, 2008,
in a three-paragraph order. Ex. 7.

In order to prevent their constitutional rights from further violation, Plaintiffs filed this
instant action (Case No. A533273, referred to in this Renewed Motion as well as in the
Department’s pending motion as “Case 17} in December 2006. The Partics agreed, however,
to extend the date for the Defendants to answer that complaint because, in an abundance of
caution, a number these Plaintifls filed, at approximately the same time, administrative claims
for retunds which, theoretically, are statutory prerequisites to the filing of an action for refund.

Specifically, on February 27, 2007, within the three year statutory period under N.R.S.
8 368A.26((1) for the filing of administrative refund claims, Plaintiffs K-Kel, Tnc., Olympus
Garden, Inc., SHAC, LLC, The Power Company, Inc., D.Westwood, Inc. and D.I. Food &
Beverage of Las Vegas, LLC (identified herein as the “K-Kel Plaintiffs™) filed individual

requests for refunds of the LET that they had paid during certain months.” A redacted copy of

® Plaintiffs Deja Vu Showgirls of Las Vegas, LLC, and Little Darlings of Las Vegas, LLC (the
“Deja Vu Plaintills”), did not become subject to the LET until Chapter 368A was amended in
June ol 2005, to reduce the seating capacity required for a facility to be subject to the LET
from 300 to 200 persons. See N.R.S. § 368A.200(5)(d). Pursuant to N.R.S. § 368A.260(1), the
statutory three year period for those two Plaintiffs to file their administrative requests for
refunds did not then expire until mid 2008, and those Plaintiffs were not required to have, and
had not yet, filed administrative claims for refund when Case 2 was filed. However, starting i
August, 2008 (for the July 2005 tax period), the Deja Vu Plaintiffs began filing administrative
claims for refund, and responded to the inevitable denials from the Department with monthly

4
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one of those refund requests is attached as Ex. 8, which illustrates that the sole basis for the
request for refund was the asserted unconstitutionality, and therefore inapplicability to the
Plaintiffs, of the LET.

The IK-Kel Plaintiffs” requests for refunds were all summarily denied by the Nevada
Department of Taxation on April 3, 2007 (example copy atlached as Ex. 9). Those Plaintiffs
all filed timely nolices of administrative appeals, and the Nevada Tax Commission
(“Commission”) held hearings regarding the first set of denials in July and August of 2007.
After the submission of -materials and oral argument, the Commission denied Plainliffs’
appeals in October of 2007 (Ex. 11). On January 9, 2008, in accordance with N.R.S. §§
368A.290(1)(b) and 368A.300(3)(b), which govern adverse decisions by the Commission, the
K-Kel Plaintiffs timely filed a judicial complaint for refund, declaratory relicf, injunctive relief,
and damages. That action is also pending before this Honorable Court, and was assigned Casc
No. A554970 (referred (o in the this Renewed Motion, and the Department’s pending motion
as “Casc 27). The parties to this action then agreed that the Defendants would answer the
complaint in this matter in accordance with their deadline to answer {hat connected lawsuil.

Defendanis filed answers o both complaints on March 3, 2008, and [iled their first
motion to dismiss Case 1 on April 18, 2008. On September, 2008, Defendants additionally
tiled a molion for summary judgment regarding Case 1. Both of these motions were denied by
Judge Togliatti. Order, December 9, 2010; Ex. 12.

Correspondingly, Plaintiffs filed their initial motion for preliminary injunction in this

action on June 5, 2008. This was basically two weeks after the Ninth Circuil denied (he

notices of appeal to the Commission. Subsequent to the filing of Case 2, the Department has
responded to the monthly notices of appeal with identical acknowledgment letters stating that
each appeal was being held in abeyance during the pendency of Case 2. A sample of the
Department’s acknowledgment letter is attached hereto as Ex. 10.

10
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Plaintiffs” appeal on the federal suit dismissal. The motion for preliminary injunction was
argued, and remained pending for 2 2 years. Subsequently, it was denied in part, without
prejudice, by Judge Togliatti (Order, Tanuary 13, 2011), leaving a separation of POWEIS 1SSUC
pending. During the hearing held before this Court on February 10, 2011, this Court ruled
from the bench that the separation of powers issue was moot due to the fact that the Plaintiffs’
initial motion for preliminary injunction was dismissed (without prejudice), although the issue
could be revisiled should a renewed motion for preliminary injunction be filed.

Plainliffs filed an amended complaint in Case 1 on or about January 28, 2009, to add an
“as applied” cause of action to the challenge against the LET. In addition, Plaintiffs filed an
amended complaint’ in Case 2, on or about December 19, 2010, which added the Deja Vu
Plaintiffs to the action for refund (as they were now required to file administrative claims for
refunds, which had all been denied (see footnote 6, supra)), in addition to an “as applied” cause
of action.

The Department filed its pending motion for partial summary judgment and to dismiss
on January 25, 2011, the Plaintiffs have until February 22, 2011, to file their opposition; and
the motion will be heard on March 15, 2011. The reason Plaintiffs are seeking this Renewed
Motion for Preliminary Injunction on Order Shortening Time is so this motion can be heard on
the same day, thereby giving this Court a betler understanding of the constitutional malters at
1ssue 1n these two actions,

L. RELEVANT PROVISIONS OF CHAPTER 368A

"1t should be noted that the Defendants have failed to file an Answer to either of the Amended
Complaints.

I
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Chapter 368A states, at N.R.S. § 368A.200(1), that “le]xcept as otherwise provided in
this section, there is hereby timposed an excise tax on admission to any facility in this Stale
where live enterfainment is provided.” If the live entertainment 19 provided at a facility with a
maximum occupancy of Iéss than 7,500," the rate of tax is 10% of the admission charge to the
facility plus 10% of any amounts paid for food, refreshments and merchandise purchased af the

factlity. 1If the live enterfainment is provided at a facility with a maximumn occupancy of at

least 7,500, the rate of the tax is 5% of the admission charged fo the facility. Id.

Chapter 368A defines an “[a]dmission charge” in N.R.S. § 368A.020 as:

[T]he total amount, expressed in terms of money, of consideration
paid for the right or privilege to have access to a facility where live
entertainment{ is provided. The term includes, without Hmitation,
an entertainment fee, a cover charge, a table reservation fee, or a
required minimuwm purchase of food, refreshments or merchandise.

The term “facility” is defined in N.R.S. § 368A.060 as follows:

(a)

(b)

Any area or premises where live entertainment is provided and for
which consideration is collected for the right or privilege of
entering thal area or those premises if the live entertainment is
provided at: |

()

(2)

An establishment that is not a licensed paming
establishment: or

A licensed gaming establishment that is licensed {or less
than 51 slot machines, less than six games, or any
combination of slot machines and games within those
respective limits. |

Any area or premises where live entertainment is provided if the
live entertainment is provided at any other licensed gaming
establishment,

“[L]ive entertainment” is defined in N.R.S § 368A.090 as:

% All the facilitics operated by the Plaintiffs have maximum occupancies of less than 7,500

persons. Comp., T 35.

12
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|AJny aclivily provided for pleasure, enjoyment, recreation,

relaxation, diversion or other similar purpose by a person or

persons who are physically present when providing that activily o

a patron or group of patrons who are physically present.
This definition includes, inter alin, “[d]ancing performed by one or more professional or
amalteur dancers or performers.” N.R.S. § 368A.090(2)(a)(2).

Pursuant to N.R.S. § 368A.200(5), however, the tax imposed by Chapter 368A is not
applicable to certain specifically listed situations. One of those exemplions includes “live
entertainment that the Stale is prohibited from taxing under the Constitution, laws or treatics of
the United Statcs or Nevada Constitution.” N.R.S. § 308A.200(5)(a).

Other provisions of Chapter 368A, and the numerous exceptions/exemptions thereto,

will be discussed below.

IV, TPOINTS AND AUTHORITIES

A.  INJUNCTIVE RELIEF SHQULD BE GRANTED.

The power of this Courl to issue the injunctive relief requested here derives from Art. 6.
§ 6, of the Nevada Constitution, N.R.S. § 33.101, and N.R.C.P. § 65. Injunctive relief should
certainly be granted here. All courts should hasten (o grant injunctive relief where fundamental
constitutional rights are involved, and where there is & chance that those ri giits will be curtailed

or even only just “chilled.” See, e.g., Sammartano v. First Judicial Dist., 303 F.3d 959, 973-

74 (9th Cir. 2002). This is the solemn responsibility of the courts to guard and enforce cach

and every conslitutionally protected right. Zwickler v. Koota, 389 U.S. 241, 248 (1967),

The Nevada Supreme Courl has set forth the following criteria o establish whether
mjunctive relief should be granted:

A parly seeking the issuance of a preliminary injunction bears the
burden of establishing (1) a likelilood of success on the merits:

13
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and (2) a reasonable probability that the non-moving party’s
conduct, if allowed to continue, will cause irreparable harm for
which compensalory damage is an inadequate remedy.

5.0.C.. Inc. v. Mirage Casino-Hotel, 117 Nev. 403, 408, 23 P.3d 243 (2001). See also Univ.

& Comm. College Sys. of Nev. v. Nevadans for Sound Gov’t, 120 Nev. 712,721, 100 P.3d

179, 187 (2004). Courts also “weigh the potential hardships to the relative parties and to
others, and the public interest,” when considering whether a preliminary injunction should
issue. Id.

As will be discussed immediately below, Plaintif(s satisfy each of these standards.

I. PLAINTIFFS HAVE A SUBSTANTIAL LIKELIHOOD OF
SUCCESS ON THE MERITS.

a. The Unconstitutionality of Taxing First Amendment
Activities.

It is unconstitutional to directly tax the engagement and First Amendment protected
activities. The Supreme Court has noted:

It 18 one thing fo impose a tax on the income or property of a
preacher, it 1s quite another thing to exacl a tax from him for the
privilege of delivering a sermon. The tax imposed [here] is a {fal
license tax, the payment of which is a condition of the exercise of
these constitutional privileges. The power to tax the exercise of a
privilege is the power to control or suppress its enjoyment.

Murdock v, Commonwealth of Pennsylvania, 319 U.S. 105, 112 (1943) (emphasis and
clarification added).
Stated somewhat differently:

A power (o tax differentially, as opposed to a power (o tax
generally, gives a government a powerful weapon against the
taxpayer selected. When the State imposes a generally applicable
tax, there is little cause for concern. We need not fear that a
government will destroy _a_selected _group of iaxpavers by
burdensome taxation if it must impose the same bhurden on the
rest of its constitiency.

14
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Further, differential treatment, unless justified by some special
characteristic of the press, suggests that the goal of the regulation
18 not unrelated to suppression of expression, and such a goal is
presumptively unconstitutional.

Minneapolis Star and Tribune Co. v. Minnesota Commissioner of Revenue, 460 U.S. 575,
585 (1983) (emphasis added).
The reason for this is simple:

We note that the general applicability of any burdensonie tax Inw
lelps to ensure that it will be met with widespread opposition.
Wien sucl a law applies only to a single constituency, however,
it is insulated from this political constraint.

Leathers v. Medlock, 499 U.S. 439, 445 (1991) (emphasis added).

There are three ways that a tax may violate the First Amendment. First, a direc! fux
specifically on First Amendment freedoms is unconstitutional.

Freedom of speech, freedom of the press, freedom of religion are
available to all, not merely to those who can pay their own way . . .
. [t could hardly be denied that a tax laid specifically on the
excrcise of those freedoms would be unconstitutional,

Murdock, 319 U.S. at 108, 111 (emphasis added).

Second, a tax that largets a narrowly defined group of speakers 1s unconsfifutional, as
sel forth by the Supreme Court:

A tax 1s also suspect if it targets a small group of speakers.

s af= e
Hg e 4=

The danger from a scheme that targets a small number of speakers
Is the danger of censorship; a tax on a small number of speakers
runs the risk of affecting only a limited range of views. The risk is
similar to that from a conlent-based regulation: It will distort the
market for ideas.

Eeathers, 499 U.S. at 447-448.

15
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Third, a content-hased tax is unconstitutional. Leathers, 499 U.S at 447 (“Finally, for

1
2 {| reasons that are obvious, a tax will trigger heightened scrutiny under the First Amendment if it
3 || discriminates on the basis of the content of laxpayer speech”).
4 . : , : :
The Live Entertainment Tax violates the First Amendment for all three of these
5
p reasons. It is unconstitutional under the first test in that it is, irrefutably, a tax “laid specifically
7 || on the exercise of [First Amendment] freedoms” (i.e., live entertainment). Murdock, 319 U.S.
8 || at 108 (clarification added). In regard to the second test, the large number of exeniptions from
9 || the LET demonstrates that the tax targets a “narrowly defined group of speakers,” and that its
10 o . : : . .
focus is, indeed, on one specific form, or content, of live entertainment; that being exotic
11
19 dancing. These latter two matters are the focus of the discussion below.
13 || Zhe Applicable Level of Constitutional Scrutiny and Burden of Proof.
14
05 Taxes falling into any of the three categories above are subject to strict constitutional

16 i|scrutiny, and the State of Nevada has the burden to demonstrate the constitutionality of its

17 || taxing scheme of live entertainment. See, .., Arkansas Writers’ Project, Inc. v. Ragland,

481 U.S. 221, 231 (1987) (“Arkansas faces a heavy burden in attenipting to defend its

19

content-based approach to tlaxation ol magazines. In order fo justify such differential
20
1 taxation, the State must show that its regulation is necessary to serve a compelling state
22 ||inferest and is narrowly drawn to achieve that end”), citing Minneapolis Star, 460 U.S. at
23 11591-92; Clark v. City of Lakewood, 259 F.3d 996, 1004 (9th Cir. 2001) (“In all situations . .
24 C g D g : -

. the government has the burden of proof to justify burdening freedom of expression™) (all
25
.y emphasis added). In addition, like all regulations that are subject to strict constitutional

o7 ||Scrutiny, @ tax upon profecled expression is, as referenced above, “preswmptively

28 || unconstitutional.” Minneapolis Star, 460 U.S. at 585 (emphasis added).

16
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b. The Live Entertainment Tax is Tarceted to a “Narrowly
Defined Group of Speakers” and is an Impermissible
Content-Based Tax,

The LET is a direct tax upon protected expression, and only upen one form of
entertainment (applying only to that which is “live”). It does not even tax that parficular mode
ol expression in a unified and even fashion. 'This is because a wide variely of “live
entertarnment,” based upon the content of that entertainment, is spectfically and statutorily
exempted from the scope of the tax.

Initially, the definition of “live entertainment” itself contains numerous exceplions,
which exclude, without limitation, the following activities:

(1) [Instrumental or vocal music, which may or may not be supplemented
with commentary by the musicians, in a restaurant, lounge or similar
area 1f such music does not routinely rise to the volume that interferes
with casual conversation and if such music would not generally cause
patrons to walch as well as listen;

(2} Occasional performances by employees whose primary job function is
that of preparing, selling or serving food, refreshments or beverages to
patrons, if such performances are not advertised as enfertainment to (he
public;

(3) Performances by performers of any type if the performance occurs in a
licensed gaming establishment other than a licensed gaming
establishment that is licensed for less than 51 slot machines, less than 6
games, or any combination of slol machines and games within those
respective limits, as long as the performers stroll continuously
throughout the facility;

(4) Performances in areas other than in nightclubs, lounges, restaurants or
showrooms, if the performances occur in a licensed gaming
cstablishment other than a licensed gaming establishment that is licensed
for fess than 31 slot machines, less than 6 games, or any combination of
slot machines and games within those respective limits, which enhance
the theme of the establishment or attract patrons to the areas of the
performances, as long as any seating provided in the immediale area of
the performers is limited 1o seating at slot machines or gaming tables;

17

Corrected Appel'lants' Appendix Pag

2 1173




(5)  Television, radio, closed circuit or Internet broadcasts of live

1 enfertainment;
2
(6)  Entertainment provided by a patron or pairons, including, without
= limitation, singing by patrons or dancing by or between patrons;
(7)  Animal behaviors induced by animal trainers or caretakers primarily for
5 the purpose of education and scientific research: and
0 (8) An occasional activity, including, without limitation, dancing, that:
7 :
(I) Does not constituie a performance:
8 (I} Is not advertised as entertainment (o the public;
(III)  Primarily serves to provide ambience to the facility; and
) (IV)  Is conducted by an employee whose primary job function is not
10 - that of an entertainer.

1T PP N.R.S. § 368A.090(b) (emphasis added).
= Then, the exemptions to the tax contained in N.R.S. § 368A.200(5) apply to:
(a) Live entertainment that this State is prohibited from taxing under the

14 Constitution, laws or treaties of the United States or the Nevada
Constitution.”

15 |
16 (b) Live entertainment that is provided by or entirely {or the benefit of a
nonprofit religious, charitable, fraternal or other organization that
17 qualifics as a tax-cxempt organization pursuant to 26 U.S.C. § 501(c), or
13 a nonprofit corporation organized or existing under the provisions of
| chapier 82 of NRS.
19
20 (C) Any boxing contest or exhibition governed by the provisions of chapter
467 of NRS.
21
22 (d)  Live eniertainment that is not provided at a licensed gaming
73 estublishment if the facility in which the live entertainment is provided
- has a maximum occupancy of Iess than 200 persons.
24
(e) Live enterfainment thal is provided at a licensed gaming establishment
25 that is licensed for less than 51 slot machines, less than [six] 6 games, or
26 any combination of slot machines and games within those respective
27

28 1" If it is determined that Defendants cannot specifically tax Plaintiffs’ protected activities, this
exemption will be triggered.

15
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(1)

(g)
(h)

(1)

(i)

(k)

(1)

(m)

()

(o)

limits, if the facility in which the live entertainment is provided has a
maximum occupancy ol less than 200 persons.

Merchandise sold outside the facility in which the live entertainiment is
provided, unless the purchase of the merchandise entitles the purchaser
to admission to the entertainment,

Live entertainment that is provided at a trade show.

Music performed by musicians who move constantly through the
audience if no other form of live entertainment is afforded (o the patron

Live entertainment that is provided at a licensed gaming establishment at
private meelings or dinners attended by members of a particular
organization or by a casual assemblage if the purpose of the event is not
primarily for entertainment.

Live entertainment that is provided in the common area of a shopping
mall, unless the entertainment is provided in a [acility located within the
mall,

Food and product demonstrations provided at a shopping mall, a craft
show or an establishment that sells procery products, housewares,
hardware or other supplies for the home.

Live entertainment that is incidental to an amusement ride, a motion
sanulator  or  a  similar  digital, electronic, mechanical or
electromechanical aftraction. For the purposcs of this paragraph, live
entertainment shall be deemed to be incidental to an amusement ride, a
motion simulator or a similar digital, electronic, mechanical or
electromechanical attraction if the live entertainment 1s:

(1) Not the predominant element of the attraction; and
(2) Not the primary purpose for which the public rides, attends or
otherwise participates in the attraction.

Live entertainment that is provided to the public in an outdoor area,
without any requirements for the payment of an admission charge or the

purchase of any food, refreshments or merchandise.

An outdoor concert, unless the concer( is provided on the premises of a
licensed gaming establishment.

Beginning July 1, 2007, race events scheduled at a race track in this
State as a part of the National Association for Stock Car Auto Racing

19
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Nextel Cup Series, or its successor racing series, and all races associaled
therewith.

(p) Beginning July 1, 2007, a baseball contest, event or exhibition
conducted by professional minor league baseball players at a stadium in
this State.

(q) Live entertainment provided in a restaurant which is incidental to any
other activities conducted in the restaurant ar which only serves as

ambience so long as there is no charge to the patrons for that
entertainment.

N.R.S. § 365A.200(5) (emphasis added).

Because many of these exceplions/exemptions delermine whether an entity or
individual is subject to the tax based upon the content of the live entertainment, it is clear that
the LET is a conlenl-based tax and is subject to strict constitutional scrutiny. More
specifically, these exceplions/exemptions have been gerrymandered in such a fashion to
basically ensure that with the exception of casino entertainment (which was already subject to
lax pursuant to the prior casino entertainment tax), almosi the only remaining live
entertainment that is subject to the tax is adult entertainment. If there is any doubt from a
facral reading of the Statute that it was meant to specifically tax live adull entertainment, any
such doubt is quickly eradicated by reviewing the legislative history, discussed infra, which
clearly demonstrates such facial targeting.

It is constitutiona]fy impermissible to apply a tax on protected expression in such a
discriminatory, content-based manner. As the Supreme Court held in a case where a tax was
“not evenly applied to all magazines” and treated “some magazines less favorably than others™:

Indeed, this case involves a more disturbing use of selective
taxation than Minneapolis Star, because the basis on which
Arkansas  differentiates  between magazines is  particularly
repugnant to First Amendment principles: a magazine’s tax status

depends entirely on its content. Above all else, the First
Amendment means the government has no power to restrict

20
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expression because of its message, its ideas, ils subject matter, or
its content. . . . Regulations which permit the Government to
discriminaie on the basis of the content of the messape cannot be
tolerated under the First Amendment.

Arkansas Writers Projeet, 481 U.S. at 229 (citations omitted, emphasis in original and

added).

The United States Supreme Court has further stated that “fe]xemptions from an
otherwise legitimate regulation of a medium of speech may be noteworthy for a reason quitc
apart from the risk of view point and content discrimination: They may diminish the credibility

of the government’s rationale for restricting speech in the first place.” City of Ladue v.

Gilleo, 512 U.S. 43, 52 (1994). There, the Court declared as unconstitutional an ordinance
banning outdoor signs (as being impermissibly content-based) because the law included a
variety of exceptions of sigﬁs that were nevertheless permitted.'”

The burden on the State of Nevada is thus Lo eslablish that a compelling governmental

interest is Turthered “that cannot achieve without differential taxation.” Minneapolis Star, 460

U.S. at 581. More importantly, that governmental interest cannot be the simple “raising of
revenue.” As the Supreme Court as noted, that governmental interest “[s]tanding alone, cannot
juslily the discriminatory tax on First Amendment protecied activities.” Id. at 585-86. The

Court has noted that the “statc could raise the revenue by faxing businesses generally,

" See also Church of Lukumi v. Hialeah, 508 U.S. 520, 535-540 (1993) (Court found that
exemplions to three city ordinances banning the killing of animals rendered the laws to be
content-based, and therefore unconstitutional, as being directed at those practicing the Santeria
religion, and that the “pattern of exemptions parallels the pattern of narrow prohibitions. Each
contributes to the gerrymander”); and U.S. v. Eichman, 495 U.S. 310, 317-19 (199() (Court
found the facially neutral Flag Protection Act conient-based and therefore unconstitutional
because although it prohibited burning of the flag, it exempted the burning of a “worn or
soiled” flag as a means of disposal. The exception was an act “traditionally associated with
patriolic respect for the flag,” and demonstrated content targeling by preferring patriotic rather
than disrespectiul acts upon a flag).

21
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avoiding the censorial threat implicif in a tax that singles out” prolected expression. Id. Here,
the State of Nevada simply cannot carry the burden of demonstraling that there is a compelling
governmental interest to differentially 1lax certain First Amendment protected live
entertainment. In fact, the only (impermissible) governmental interest involved here seems to
be the desire to foster by subsidy (by not taxing) certain forms of entertainment and to, at the
samé time, inhibit the exercise of other modes of expression. This is unconstitutional.

In this case, the numerous exemptions reveal that beyond casino entertainment, the
LET is in fact targeted principally al adult entertainment facilities that are protected by the First
Amendment. The LET is therefore targeted to a “narrowly defined group of speakers” and is
content specific; it is subject (o strict scrutiny; and it is invalid.

d. The Legislative History Demonstrates the Targeting and
Content-Based Nature of the Live Entertainment Tax.

The legislative history unequivocally bears out the discriminatory intent of the
legislature when it enacted the LET. A salienl example of this is the “Minutes of the Meeting
of the Assembly Committee on Commerce and Labor” recorded during the 73rd Congressional
Session on May 16, 2003, attached hereto as Ex. 13."" This was the conumittee meeting where
it was debaled whether to use the language “adult live entertainment” to belter capture adult
clubs in the amended version or whether that would make the target of the LET oo obvious to

the courts:

"' The Plaintiffs duly recognize that this legislative history reflecis debate on how the 2003
legistation should be modified, rather than on the original enactment of the 2003 legislation.
However, (his does not detract from the fact that the history unequivocally demonstrates that
the 2003 legislation’s tax burden befell live adult entertainment in a greatly disproportionate
manner, and was meant to do so. Indeed, the discussion in 2005 indicates that the tax failed to
bring in the intended revenue because the 300-seat requirement, in action, excluded many of
the adult clubs that were intended as a revenue source.

]
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Chairwoman Buckley:

My biggest concern with the bill is its constitutionality. . . . I'm
concerned that if we just put [“] live adult entertainment,f”] that
might be held unconstitntional. 1T wonder if a better approach
might be to pick out a few more things like the racetrack and
sporting events, but to delineate all those separate ones and leave it
like that. We could fix and refine the language to make sure we’re
more careful and more able to describe things that might be caught
up rather than put into our statute the phrase “adult
enterfainment.” which puts a big red flag on it for the courts.
What are your thoughts on that?

Senator Titus:

At one time the brothels were included, so that would be broader.
You can make the argument that this is a special kind of business
that poses special kinds of social problems and therefore you can
attach them. It’s worth doing, and if an elected court in the state
wants to challenge it, that’s fine. None of the parls of the
Constitution are absolute and they’re all subject (o interprelation.
They interpreted the property tax we recently passed as maybe
constitutional, and we can see how flexible the Constitution is in
Nevada. T think it’s worth the chance (o put it in there.

ASSEMBLY COMMITTEE ON COMMERCE AND LABOR OF NEVADA, 73d Sess., p. 19 (May 16,

2005} (emphasis and clarification added), Ex. 13.

The Minutes also elucidate that the intent behind the tax was to further ratchet up the

tax burden on adull entertainment, even though adult entertainment was already paying the vast

majority of the existing non-casino tax:
Senator Dina Titas, Clark County Senatorial District No. 7:

The tax package from the 2003 Legislative Session included the
enfertainment tax, which quickly proved a bookkeeping nightmare.
It also [ailed to generale the revenue we had anticipated and it
didn’t adequately bring in a group some of us intended fo be
covered, which are the striptease clubs that have proliferated,
prunarily in southern Nevada.

Hi Ed *

It will do a better job of capturing adult live entertaimmnent
because it eliminates that 300 seating requirement.

23
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Certainly the intent of the live enterfainment tax was not to get
nudist colonies, but to get striptease clubs.

i H& ®

Chairwoman Buckley:

I wonder if we could do it in a way that’s a little broader but gets at
the problems so we could avoid losing the revenue. We're geffing
the most revenue from adult entertainment clubs, which is $6
million dollars, the highest amount paid under the live
entertainment fax. The next one is race tracks at $1.5 million'?,
but everything else pales in comparison to how much they're
bringing in now, and I would hate to give them back their $6
million.

Id. at 17-19 (names bolded in original, emphasis added), Ex. 13.
This legislative history also explains that NASCAR racing and other sporting events
were exempled from the bill because they were believed to be “family oriented”:
Senator Dina Titus, Clark County Senatorial District No. 7:

This eliminates seating requirements, which were problematic in
the original bill. It eliminates sporting events, which are family
oriented. We believe those are attended by local families, and
elmminating this would help to get a second NASCAR race, an all-
star basketball game, and a baseball team, . . .

it HE H

Senator Titus:

I agree with that. The 300-seat requirement has kept a lot of
those clubs from paying. 1 you decide to amend this and do
something with it, be sure to keep that in mind because that’s
where a lot of the revenue is. The fiscal Division in the Senate
argued that if you eliminate some of the family-oriented
businesses like NASCAR and you take out the 300-seat at the
same time, that will more than malke up for any lost revenue.

12 : .- . :

In a time of needed tax revenues, it is, therefore, noteworthy that the second highest source
of revenue, the racetrack, was then eviscerated by the “NASCAR Exemption” adopted in 2005
as part of the statutory revisions, discussed immediately below.

24
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Id. (emphasis added)

The 300-person sealing requirement was, in fact, lowered to a 200-person sealing
requirement, even though adult entertainment was already paying four-times more in taxes that
the next contributor under the LET. N.R.S. § 368A.200(5)(d),(e). The next largest contributor
under the previous scheme was racetracks. But racetrack revenues are now eliminated via the
NASCAR exception and via the exception for all “[l]ive entertainment thai is provided to the
public in the outdoor area. . . .” N.R.S. § 368A.200(5)(0), and (m). Consequently, in the
C‘ommitt-ee’s own words, the taxes paid by any remaining providers of live enterfainment thai
the legislature forgot to exempt “pale in comparison”™ (o the amounls paid by adult
enlertainment establishments. ASSEMBLY COMMITTEE ON COMMERCE AND LABOR OF NEVADA,
73d Sess., p. 19 (May 16, 2005), Ex. 13 (emphasis added).

Henee, 1t 18 clear that this is a narrowly largeted and a content-based (ax that applies to,
and indeed exempts, certain speech, and cannot pass constitutional muster. Therefore,
Plaintiffs have demonsirated that they have a substantial likelihood of success on the merits of
their claims.

e. The _ Limited Discovery  Produced by Defendants

Demonstrates the Content-Based Nature of the Live
Entertainment Tax.

For almost two years now, the parties have been engaging in disputes regarding the
discovery to which Plaintiffs should be entitled, resulting in a Report and Recommendation
from the Discovery Commissioner. Plaintiffs objected to part of that ruling, which is currently
pending before this Court. Among other arguments, the Department claims that it cannot
specifically identify the businesses which are paying the LET, nor can it identify those

businesses which sought and/or were granted an exemption from paying the LET.

i~3
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Nevertheless, the Department has produced charts (albeit with mathematical errors) that
set forth vague, general, categories of businesses and how much of the LET (hose general
categories pay. The most recent chart is found as Ex. 14. That chart shows that of businesses
which pay the 10% rate of the LET, “Gentlemen’s Chubs,”" by far, pay the majority of the tax.
For example, in fiscal year 2004, out of a total LET paid (by 30 different categories of business
listed) of $3,286,777.60, Gentlemen’s Clubs paid $3,001,494.94, leaving the remaining
$285,282.66 of LET paid divided up by the businesses in the other ill-defined and unidentified
29 categories (or 91.3% of the tax). The amounts paid by the Gentlemen’s Club calegory
increased afler Chapter 368A was amended in 2005 in order to lower the sealing capacity so as
to include more of the adult entertainment cstablishments, as evidenced by the legislative
history referenced above. For fiscal year 2005, Gentlemen’s Clubs paid $5,036.598.82 of the
total $6,640,867.85 LET collected (75%); in fiscal vear 2006, Gentlemen’s Clubs paid
$5,441,714.56 of the total $6,905,297.84 LET collected (79%); in fiscal year 2007,
Gentlemen’s Clubs paid $6,890,235.73 of the total $8,548,942.94 LET collected (80%); in
fiscal year 2008, Gentlemen’s Clubs paid $7,193,498.60 of the total $8,722.556.13 LET
collected (82%); and in fiscal year 2009, Gentlemen’s Clubs paid $6,812,760.62 of the total

$8,266,045.88 (82%). Ex. 14.

" This is presumably the caiegory under which Plaintiffs fall. However, the Department has
refused to define or identify specific businesses in vague categories such as “Drinking Place
(Alcoholic Beverages),” “Gift, Novelty and Souvenir Stores,” “Independent Artists: Writers
and Performers,” “Musical Groups and Artists,” “Promolers of Performing Arls, Sports, and
Similar Events with Facilities,” “Promoters of Performing Arts, Sports, and Similar Events
Without Facilities,” and “Unclassified,” that, while not “Gentlemen’s Clubs,” may nevertheless
provide limited “aduit” (i.c., non-“family oriented”) entertainment, which is the clear larget of
this fax. In fact, Ex. 14 demonstrates that, over time, the only other category lo significantly
increase in taxes paid are the amorphous “Drinking Places (Alcoholic Beverages).”
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Since the Department is refusing to disclose any more information, including how

1
2 ||many (and what types of) businesses requested and were granted exemplions from paying the
3 JILET, it is hard to fully cvaluate the extent to which adult entertainment is shouldering the
4 burden. However, just by reviewing the Department’s own chart, it is clear that most of the
5
. LET paid by businesses in the 10% calegory (which itself is comprised of 30 categories of
v businesses) is paid by those in the Gentlemen’s Club calegory, which ostensibly encompasses
§ || the Plaintiffs and other adult entertainment facilities (over 82%). Given the legislative history
? ||and the limited discovery disclosed by (he Defendants to date, it is clear that the LET is
10
targeted to a narrowly defined group of taxpayers and is content-based.
1
- 2. DEFENDANTS® CONDUCT HAS CAUSED, AND IF NOT
12 CHECKED WILL CONTINUE TO CAUSE, IRREPARABLE
13 HARM TO THE PLAINTIFFS AND TO OTHERS.
14 The irreparable harm suffered, and potentially suffered, by the Plaintiffs comes from at
15 W east five different arcas.
16 - "
First, mnvolves the suppression of the profits of the Plaintiffs. As noled above,
17
18 Plaintiffs™ activities are expression protected by the First Amendment. In regard to these

19 || profections, it makes absolutely no difference that N.R.A. § 368A.200(5) limits the tax’s
20 || application to for-profit entertainment. “Those who make their living through exercise of First
Amendment rights are no less entitled to its profection than those whose advocacy or

promotion is not hitched to a profit motive.” Cammarano v. U.S., 358 U.S. 498, 514 (1939).

In fact, protecting one’s ability to turn a profit from First Amendment activity benefits free

25 ||expression, as can be readily cognized in the publication realm. See Pacific Gas and Elec. Co.

26 ||v. Public Utilities Com’n of California, 475 U.S. 1, 32, 106 (1986) (“.. .protection of an

author’s profit incentive furthers rather than inhibits expression. ..”), citing Harper & Row

27
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Publishers, Inc. v. Nation Enterprises, 471 U.S. 539, 555-59 (1985). See also Simon &

Schuster, 502 U.S. 105 (1991) (Court invalidated law that required convicled criminals to
disgorge profits made from books written about their criminal activities).

However, through Chapter 368A, the exercise of these constitutional rights is
conditioned upon and burdened by the payment of a Subsmmial fee in the form of a tax. 1f the
Plaintiffs are unable to pay the tax imposed by Chapter 368A, they cannot then engage in the
First Amendment activities encompassed by the regulations. In addition, if the Plaintiffs do
nol pass on the tax to their customers, there 1s no question then that this lax directly reduces the
profits of the Plaintiffs, and for this reason alone irreparably injures the Plaintiifs.

Second, 1f the Plaintiffs pass this tax burden onto their customers, there is still the
incurrence ol irreparable injury. Additional tax burdens would lead, if passed onto the
customers, to increases in the costs (o people desiring to view such entertainment, which from
basic economic theory has the significant potential of reducing the cuslomer base (ihe
cusiomers themselves being imbued by First Amendment righls in order to be able to view such
entertainment) - - and therefore reduce the engagement in First Amendment profecied activities
- - of those persons who have sufficient means (o pay the increased fees in order (o be able (0
view such entertainment. This would reduce the engagement in these First Amendment
protected activilies, and creales irreparable harm.

Moreover, if the tax is just paid out of the general operating budgets of the Plaintiffs’
establishments (without passing the cosls directly onto customers), thalt money could otherwise
be used (if not lo pay the invalid tax) to purchase, among other things, additional advertising
(an activily itself prolected by the First Amendment), to remodel the facilities, and (o expand

the physical size of such establishments; all matters that would have the tendency (o increase

]
oo
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the engagement in protected expression upon the premises of each of the named Plaintiffs. The
Live Eniertainment Tax therefore, and without question, negatively impacis upon the
engagement In cxpressive aclivities.

This burden on First Amendment freedoms has caused, and unless enjoined will
continue to cause, irreparable mjury (o Plaintiffs and other providers of live entertainment.
“The loss of First Amendment freedoms, for even minimal periods of time, unquestionably

constitutes irreparable injury.” Brown v, California Dept. Of Transp., 321 F.3d 1217, 1125-

126 (9th Cir. 2003), quoting Elrod_v. Burns, 427 U.S. 347, 373 (1976) (plurality). Indeed,

First Amendment violations are widely and regularly used to justify the issuance of preliminary

injunctions. See, ¢.g., Pacific Frontier v. Pleasant Grove City, 414 F.3d 1221, 1235 (10th

Cir. 2005); Tucker v, City of Fairfield, 398 F.3d 457, 464 (6th Cir. 2005); Newsom ex rel.

Newsom v. Albemarle County School Bd., 354 F.3d 249, 261 (4th Cir. 2003); Lowa Right to

Life Committee, Inc. v. Williams, 187 F.3d 963, 970 (8th Cir. 1999).

Third, there is an even greater compelling reason that eslablishes why Plaintiffs satisfy
the “irreparable harm” cmrrlponem, and that s the inability of the plaintiffs to recover damages
for the injuries discussed above. Irreparable harm occurs when a damage award would be

insufficient to remedy the Plaintiffs’ injuries. Hansen v. Eighth Judicial Dist. Court ex rel.

County of Clark, 116 Nev. 650, 658, 6 P.3d 982 (2000). Here, according to the Defendnals,

Plaintiffs cannof obiain a damage award for any injuries sustained to their businesscs.
Plaintiffs first filed this action in Federal Court, but that suit was dismissed on the basis

of the Federal Anti-Injunction Act, 28 U.S.C. § 1341. In that action, the Defendants asserted

Eleventh Amendment immunity from damage suits, and the District Court agreed that the State

and the Defendants are in fact immune from such damage claims. Ex. 6, p. 6. Consequently,
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Plaintiffs are precluded from being awarded damages in order to fully compensate them [or
their injuries.

Therefore, 1f this Court declines (o enter preliminary injunctive relief and these
Plaintiffs are ultimately victorious on the merits in regard (o the unconstitutionality Chapter
368A, they and other providers of live entertainmen! will have been deprived of their
fundamental constitutional rights for which a compensatory damage award can never make
them whole. More to the point, however, according (o the Defendants, Plaintiffs are simply
barred from seeking any such compensalory damages.

Fourth, and irrespective of the damages discussed above, is the potential inability of

the Plaintiffs to even recover the millions of dollars paid by Plaintiffs since 2004 in Live

Entertainment Taxes if this Court ultimately rules the Statute unconstitutional or finds that

the Plaintiffs are entitled to one of the statutory exemptionsf/exceptions. During the first
hearing that occurred before the Commission on July 9, 2007, the Department, through legal
counsel (who is the same attorney representing the Defendants in both Cases 1 and 2), stated
that it was:
. important to mention N.A.C. 368A.170 which requires that if il is

determined that a refund is appropriate in this case, that the taxpayer would first

have to establish that any amounts of refund could be or have been actually

refunded to the patrons of the taxpayer, and there has been no indication in this

case that there is any ability of the taxpayer (o refund thal money to the patrons.
Transcript (Ex. 15), page 30, lines 8-14.

N.A.C. § 368A.170 (Ex. 16) regulales the “over-collection” of the subject taxes, which

is defined in part as “any amount collected as a tax on live entertainment that is exempt from
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taxation pursuant to subsection 5 of N.R.S. 368A.200.'"" N.A.C. § 368A.170(1). The
regulation states that any over-collection “mus, if possible, be refunded by the taxpayer to the
patron- from whom it was collected.” N.A.C. § 368A.170(2). The taxpayer is required to “use
all practical methods {o determine any amount to be refunded pursuant to subsection 2 and the
name and address of the person to whom the refund is to be made.” N.A.C. § 368A.170(3)(a)
(emphasis added). Astonishingly, in an unbelievable bout of Orwellian logic, the regulations
further dictate that if the taxpayer cannot “refund an over-collection,” it must “pay the over-
collection to the department.” N.A.C. § 368A.170(4) (emphasis added). Censequently, according
lo the very language of the regulation, if the State illegally collects a tax, the taxpayer is required upon
the determination of i!!ega[ity to nevertheless pay the illegally collected tax over to the State of
Nevada!

The initial Commission hearing was the first occasion that any of the Defendants raised

the applicability of N.A.C. § 368A.170." When the hearing continued on August 6, 2007,

" Subsection 5 of N.R.S. § 368A.200 states (hat the LET does not apply to, among other
things, “[l]ive entertainment that this state is prohibited from taxing under the Constituion,
laws or treaties of the United States or the Nevada Conslitution.” N.R.S. § 368A.200(5)(a).
Consequently, if Plaintiffs’ arguments are correct that the LET violates both the federal and
state Constitutions, the exemption under N.R.S. § 368A.200(5)(a) applies and there has then
been an “over-collection” of the tax.

" 1t should be noted that the Defendants’ position before this Court is not the same that it took
in the federal courts. Defendants originally assured the federal courls that the Nevada state
court proceedings allowed for a full recovery of amounts paid under the LET. Then, while the
matler was pending before the Ninth Circuit, Plaintiffs’ appeal of the denial of their
administrative claims for refunds came before the Nevada Tax Commission. Tt was oniy then
that the Department took the position thal the tax was not on Plaintiffs, but their customers.
Plaintiffs then moved the Ninth Circuit to supplement the record to reflect this development,
which was denied. Attached hereto as Ex. 17 (which was originally attached as Exhibit 8 to
Plamtiffs” Opposition to Defendant’s first Motion to Dismiss in Casc 1} is the Defendants’
“Answering Brief” filed before the Ninth Circuit. In this document, the Defendants contend
that so long as Plaintiffs have not passed the tax along Lo their customers (which Plaintiffs have
verified they have not), Plaintiffs would be entitled to a full refund of the LET fax paid. Ex. 17,

3l

Corrected Appellants' Appendix Pagle 1187




[~J

~] S Lh P LJ

oo

Bradiey Shafer, counsel for the taxpayers and one of the attorneys for the Plaintiffs here,
addressed N.A.C. § 368A.170 and the Department’s insistence that in order to obtain a refund,
a faxpayer has lo identily each patron who paid an admission charge, or for food, drink or
merchandise, and demonsirate that the taxpayer knows where the patron lives or works in order
to “reimburse” the refund to that individual. He explained that:

[WThat the Department would say is that if a customer buys Coca-Cola, for us to gel a

refund of this tax, we have to get the name and address of every person buying a Coca-

Cola or a beer coming in the facility and I don’t think any of you in your real life

experiences have ever had any lime where you went to buy food and drink and had to

give your name and address, and that doesn’t happen here.
Transcript (Ex. 18), page 10, lines 14-21,

In addition to the arguments regarding the taxpayers’ inability to locate each patron
who paid an admission or who purchased food, drink or merchandise, the K-Iel Plaintiffs
turther informed the Commission that the tax was paid not by the patrons but, rather, by the
clubs themselves. The K-Kel Plaintiffs introduced affidavits from four of the Plaintiffs which
established that “none of the facilities have raised their admission fees in order to recoup the
tax, the tax merely is deducted out of the general receipts of the business and it’s the
businesses” money that we're trying to get back.” Transcript (Ex. 18), page 10-11, lines 22-25
and 1. The four affidavits submitied are attached hereto as Ex. 19.

Irrespective of these arguments of the K-Kel Plaintiffs, Senior Deputy Altorney
General David Pope, one the defense attorneys who has filed motions for sunmary judgment

and to dismiss in both Cases 1 and 2, replied as follows:

To the extent that the tax is applicable it’s to be collected from the patrons of
the gentlemen’s clubs, and in [act, (here is to be an accounting or should have

pp. 14-15, 20. Nevertheless, Plaintiffs have the significant prospect of suffering irreparable
harm given that the Defendants now contend that Plaintiffs may not, indeed, be entitled to a tax
refund even if they prevail in this action.

17

o g

Corrected Appellants' Appendix Page

1188



-2

(VR

oo 1 O th

been an accounting by the gentlemen’s club six days after they indicated that
they were entitled to a refund.

I think that they may have some approach to that and it may lead to further
argiment, so I think it’s still an issue that is applicable and we’ll have to
address.

Transcript (Ex. 18), page 9, lines 5-13 (emphasis added).

Although the argument of the applicability of N.A.C. § 368A.170 was thercafter
reserved by the Commission for argument at a later time (if the Plaintiffs were found to be
entitled to a refund in the first place), Mr. Pope subsequently stated in the hearing;

I know we’ve reserved time to argue this, but the law does require that that
admission charge be collected from the patrons and 1 believe it also requires
that 1f 1t’s included in the ticket or included in the admission charge, then there
has to be some notification of that,

To the extent that 1Us not included as was stated here today, that it’s just
being paid on behalf of the patrons, then I think it’s difficult to say that the
patrons aren’t paying it even though they don’t know that they are not. The
law _requires that it’s being collected from the patrons and the appellants arc
paying it on behalf of the patrons.

Transcript (Ex. 18), pages 74-75, lines 19-25, 1-6 {emphasis added).
Commissioner Turner then verified this position:

Counsel for the taxpayers, Mr. Shafer, argued that this is really a tax that’s
being absorbed by the businesses he represents.

It 1s a pass-through tax, and the businesses if the tax did not exist could
reduce what they're charging to their cusiomers by the amount of the tax and
have the same hottom line today.

Transcript (Ex. 18), pages 92-93, lines 21-25, 1-2 (emphasis added)."

" In later commenting upon the bases for the ruling denying the claims for refunds,
Commissioner Turner, in adhering to his “pass-through” conceptualization of the tax, stated
that he would “find in addition that a refund to the taxpayers being the clients of Mr. Shafer at
this point in time would constitule an unjust enrichment at the same time.” Transcript (Ex.
18), page 93, lines 6-8 (emphasis added). That unjust enrichment claim was obviously

2
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Counsel for the Defendants expressed this same position before this very Court.
During the hearing held just on December 9, 2010, all three of the attorneys for the Delfendants
articulated three different positions regarding the applicability of N.A.C. § 368A.170 (o
Plaintiffs” ability to even recover a refund of the LET unconstiutionally paid to the state.
Transcript of Hearing on December 9, 2010, Ex. 20, pp. 30-46.

tirst, Vivienne Rakowsky, who was not involved in either the federal cases or the state
administrative proceedings, explained her interpretation of the ability of Plaintiffs o recover
any refund based upon N.A.C. § 368A.170:

So in other words, they have to pay that tax on the admission. They can

collect 1t separately from their patrons, or they can include it in the ticket

price and then make out the check. It says any licket for live

entertainment must stay with the tax imposed by this sections [sic],

including the price of the ticket. If the ticket does not include such a

statement, the taxpayer shall pay the tax based on the face amount of the

ticket.

[Mr. Shafer] says his - - his people have not been collecting the tax

they’ve been paying it. So if he can verify the fact that the LET tax has

come out of the pockets of his clients, he’s entitled to - - he - - he will be

entitled to refund if he wins this case, with interest.

Transcript, Ex. 20, p. 34 (clarification added).

Next, Mr. Pope, who admitted that he was the only aftorney of the trio preseni on behalf
of the State on December 9, 2010, who was also involved in both the federal court and stale
administrative proceedings, made an argument disavowing his position in front of the
Commission, as set forth, supra;

MR. POPE: T think one of the things that plaintiffs are going to have to

show is how they did handle that - - that issue. Did they include the tax

and did they have a sign on the wall or did they not?

And - - and, you know, we haven’t gotten to that point yet.

predicated upon his belief that these Plaintiffs did not pay the tax and could not, then, equitably
recoup it.

34
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THE COURT: And because, if they did not, then the State’s position
would be what?

MR. POPE: Well, I'm not sure, and 1 don’t know that we’re here to say
that today. But it depends on what they did and what evidence they have
to show what they did.

THE COURT: Well, let me ask you this. If you took a position before in
an administrative proceeding, is it your - - is it your - -

MR. POPE: P’m not sure if we took it in administrative proceeding or, I
mean, took a position, or if what Mr. Shafer just said, a commissioner

recited a regulation. I don’t recall, Your Honor. 1'm not - - [’m not sure.

Transcript, Ex. 20, pp. 35-36 (emphasis added).

Then, it was Mr. Doerr’s turn to give this Courl Zis interpretation of N.A.C §

368A.17();

THE COURT: ... ¥You haven't taken a posilion on that one way or
another you’re saying to me?

MR. DOERR: I'm not saying that. I'm saying that, in fact, I believe in
our first argument, 1 argued that I don’t think it could ever be constried
to lave been not paid by their customer. 1t’s the customer who bears the
burden of the tax, the retailer under sales and use tax, the club in this case,
is the collection agent. They’re not the payer, they’re the remitter. They
remit the tax. They don’t pay the tax, they pet it from their client - -

Transcript, Ex. 20, p. 38 {(emphasis added).

Finally, all three of the State’s attorneys again gave their varying constructions of the

ability of Plaintilfs lo obtain a refund at all it Chapter 368A is found to be unconstitutional:

MR. DOERR: And 1 think the commission said, we don’t think this is
unconstitutional, you don’t get a refund. So that issue - - you know, again,
I think that that question should be here on Judicial review.

MR. POPE: What the - - what the statute says, Your Honor, is a business
enttity that collects any amount that is taxable, pursuant to the LET, is
liable for the tax imposed, but is entitled to collect reimbursement from
any person paying that amount.
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MS. RAKOWSKY: So they’re paying - - it’s a pay first. They’re paying

it. They’re entitled to collect it if they want, but if they don’{ want it, they

stifl have to pay il.

MR. SHAFER: Your Honor - -

MR. DOLRR: It comes from the customer.

MR. SHAFER: Your Honor - -

MR. DOERR: The receipts, it comes from the custonter.

Transcript, Ex. 20, p. 42 (emphasis added).

Despite their arguments to the conirary, Mr. Pope then tried to argue that Plaintiffs have
not established irreparable harm: “You have to pay first, and sue later. It’s not an irreparable
harm. As long as you gel your money back with interest you have not been harmed.”
Transcript, Ex. 20, p. 44,

[i, indeed, the Defendants’ position taken before the Tax Commission and this Court
(that Plaintiffs cannot obtain a refund without identifying and passing the refund along to the
specific patrons who Defendants contend paid the tax) carries the day, irreparable injury will
certainly exist apart from the injury (o Plaintiffs® First Amendment freedoms since Plaintiffs
will never be able to recover the unconstitutionally collected tax.

Fifth, the 1'Egulatiqn relied upon by the Defendants, itself, demonstrates irreparable
injury. Under their interpretation of the regulation, the Plaintiffs can only oblain a refund of an
unconstitutional tax if they were able to obtain and retain the name and address of every
patron who enters the facility and/or who purchases any form of f{ood, beverage, or

merchandise. No entertainment venue could be expecled to collect and maintain such records,

particularly in light of the fact that the Constitution recognizes the right to view, hear, and
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engage in protected expression anonymously,'” and thesc privacy interests arc particularly
relevant here where the Plaintiffs are a group of exotic dance facilities and where patrons may
then have a specific interest in maintaining their anonymity. Under these circumstances, the
disclosure requirements of N.A.C. § 368A.170, which the Defendants insist apply here,
themselves beget a constitutional violation (compelled disclosure of private information). The

prospect for irreparable harm is therefore clearly established.

3. A _PRELIMINARY INJUNCTION WILL NOT CAUSE
SUBSTANTIAEL HARM TQO THE DEFENDANTS OR TO
OTHERS, AND THE BALANCING OF HARDSHIPS CLEARLY
WEIGHS IN FAVOR OF GRANTING RELIEF,

There is no dispute as to the place where First Amendment rights exist in the hierarchy
of fundamental constitutional protections. As the Supreme Court has noted, the freedoms as
enumerated in the First Amendment are the protections upon which all other conslitutional

rights depend. Paiko v, Connecticut, 302 U.S. 319, 326-27 (1937), overruled on other

grounds by Benton v, Marvland, 395 U.S. 784 (1969). See also Elwest Stereo Theater, Inc.,

v. Boner, 718 F. Supp. 1553, 1560-61 (M.D. Tenn. 1989) (“First Amendment’s paramount
position among all constitutional rights. . .”).

On the other hand, the polential harm to the Defendanis is merely the inability to
enforce a Statute which, Plaintitfs assert, is al best constitutionally suspect. This interest
cannot oulweigh the fundamental constitutional rights of the Plaintiffs and others associated

with these businesses, which are clearly at stake here. See, e.g., Books, Inc. v. Pottawatamie

t See, e.g., Talley v. California, 362 U.S. 60, 64-66 (1960); Hyvnes v. Mayor and

Council of Borough of Oradell, 425 U.S. 610, 628 (1976); Mclntyre v. Ohio Elections
Comm., 514 U.S. 334, 341-344 (1995); Connection Distributing Co. v. Reno, 154 F.3d 281,
295 (6th Cir. 1998), cert. denied, 526 U.S. 1087 (1999); and Deia Vu of Nashville, Inc, v.

Metropolitan Government of Nashville and Davidson County, 274 [.3d 377, 394-395 (6th
Cir. 2001), cert denied, 535 U.S. 1073 (2002).
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County, 978 F. Supp. 1247, 1256 (5.D. Iowa 1997) (balance of equities favors exercise of
constitutionally protected rights over undeclared interest of government in the operation of an

ordinance that is “a very probable violation of Supreme Court precedent™).

4. THE PUBLIC INTEREST WILL BE SERVED BY THE
ISSUANCE OF AN INJUNCTION.

[t “is always in the public interest 1o prevent the violation of a party’s constitutional

rights.” Sammartano v. First Judicial District Court, 303 F.3d 959, 974 (9th Cir. 2002)

(addressing public interest prong) (emphasis added) (guoting G_& V Lounge, Inec. v.

Michigan Liquor Control Com’n, 23 I.3d 1071, 1079 (6th Cir. 19943, citing Gannett Co.,

Inc. v. DePasquale, 443 U.S. 368, 383 (1979); and Planned Parenthood Ass’n. v. City of

Cincinnati, 822 F.2d 1390, 1400 (6th Cir. 1987)). Stated slightly differently, “[t]he public

simply has no interest in effectuating an unconstitutional law.” Sund v. City of Wichita Falls,

121 F. Supp.2d 530, 554 (N.D. Tex. 2000). Accord Valley v. Rapides Parish Sch. Bd., 118

F.3d 1047, 1056 (5th Cir. 1997); Dayton Area Visually Impaired Persons. Inc. v, Fisher, 70

I°.3d 1474, 1490 (6th Cir. 1995); Hvde Park Partners v. Connolly, 839 F.2d 837, 854 (1st

Cir. 1988).
“Since it may be assumed that the Constitution is the ultimate expression of the public

interest,” Lilewelvn vy, Oakland County Pros., 402 F. Supp. 1379, 1393 (E.D. Mich. 1973), il

is safe to say then that the public interest would be served by the issuance of a preliminary
injunction here. Accordingly, all prongs of the Lest for issuing injunctive relief weigh in favor
of granting Plaintiffs’ request for the entry of a preliminary injunction to prohibit enforcement

of Chapler 368A.
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B, PLAINTIFEFS HAVE A RIGHT TO THE REQUESTED INJUNCTIVE
RELIEF BECAUSE, AS A MATTER OF LAW, NO STATUTE CAN
DIVEST THE COURTS OF THIS STATE OF THEIR
CONSTITUTIONALLY-GRANTED AUTHORITY TO ISSUE WRITS
OF INJUNCTIONS.

Chapler 368A contains an anti-injunction provision (N.R.S. §368A.280(1)), which the
Defendants will raise as a bar to this Court providing the relief requested by way of this
motion. However, the anti-injunction provision in N.R.S. § 368A.280(1) violates the
separationt of powers provision of the Nevada Constitution, and is therefore unenforceable.

The Supreme Court of Ohio recently faced a similar situation in City of Norwood v.

Horney, 853 N.E.2d 1115, 110 Ohio St.3d 353 (Ohio 2006). In Norwood, the court evaluated
the constitutionality of a statute that “prohibit[ed] a court from enjoining the taking and using
of property appropriated by the government . . . prior to appellate review of the taking.” Id. at
1122, The court ruled the statute to be “an unconstitutional encroachment of the judiciary’s
constitutional and inherent authority in violation of the separation-of-powers doctrine.” Id. at
1150.

The Norwood court identified the power of injunction to be an inherent power of the
couits under the state constitution. Id. at 1148-1149, The court nex! recognized the authority
to grant injunctive relief as judicial power that “resides exclusively in the judicial branch.” Id.
at 1148, Tt therefore concluded that the legislature’s attemplt to limit the court’s inherent power
of injunction violated the separation-of-powers doctrine. Id. at 1150).

In doing so, the Ohio Supreme Courl found the following statement of the Kentucky
Supreme Court to be particularly astute:

The control over this inherent judicial power, in this particular
instance the injunction, is exclusively within the constitutional

realm of the courts. As such, it is not within the purview of the
legislature to grant or deny the power nor is it within the purview
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of the legislature to shape or fushion circumstances under which
this inherently judicial power may be or may not be granted or
denied.

Id. at 1149 (emphasis in original), citing Smothers v, Lewis, 672 S.W.2d 62, 64 (Ky. 1984).

This Court should likewise find the legislature’s attempi to limit or fashion the
circumstances under which a court may exercise its injunctive power to be in violation of the
separation of powers mandated by Article 3, § 1, of the Constitution of the State of Nevada. In
Nevada, the power of injunction is not only an inherent judicial power, but it is an explicit
power of the courts directly conferred upon them by the Nevada Constitution. Article 6, § 6, of
the State Constitution vests the power to issue writs of injunction in the State’s District Courls.

.. .The District Courts and the Judges thereof have the power to
issue Writs of. .. Injunction. . ., and all other Wrils proper and
necessary to the complete exercise of the jurisdiction.

Chapter 368A attempis to divest the judiciary of ils constitutionally granted power of
mjunction. This provision is a patently unconstitutional violation of the separation of powers
set forth in Article 3, § 1, of the State Constitution, which provides:

The powers of the government of the State of Nevada shall be
divided into three separate departments,—the legislative,~the
Executive and the Judicial; and no persons charged with the
exercise of powers properly belonging (o one of these departments
shall exercise any functions, appertaining to either of the others,
except in the cases expressly directed or permitted in this
constilution.,

“It 18 fundamental to our system of government that the separate powers granted the

executive, legislative and judicial departments be exercised without intrusion.” Citv of North

Las Vegas v. Daines, 92 Nev. 292, 294, 550 P.2d 399 (1976), citing Galloway v. Truesdell,

83 Nev. 13, 422 P.2d 237 (1967) (emphasis added). This is the single most important principle

“declaring and guaranteeing the libertics of the people.” Galloway, 83 Nev. at 18. Statutes
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which attempt to limit or destroy the powers of the courts must fail. Goldberg v. The Eighth

Judicial District Court of the State of Nevada, 93 Nev. 614, 616-17, 572 P.2d 521 (1977),

citing Lindauer v. Allen, §5 Nev. 430, 434, 456 P.2d 851 (1969).

Further, Plaintiffs” situation is one that has already been recognized to merit injunctive
relief. The Nevada Supreme Court has previously addressed this issue of enjoining the

collection of an impermissible tax. In Penrose v. Whitacre, 62 Nev. 239, 147 P.2d 887 (1944)

(hereinafter “Penrose I17), the court stated that an injunction to prevent the collection of taxes

would lie where “enforcement of the tax would lead to a multiplicily of suits, or produce
irreparable injury; or, if the properly is real estate, throw a cloud upon the title of the
complainant, or there must be some allegation of fraud....” Id. at 245 (emphasis added)

(citing Wells, Fargo & Co. v. Dayton, 11 Nev. 161, 166 (1876) (other citations omitted)). See

also Comm’r of International Revenue v. Shapiro, 424 U.S. 614, 627 (1976). The Plaintiffs

musit also lack an adequate remedy at law. Penrose v. Whitacre, 61 Nev. 440, 132 P.2d 609,

017 (1942) (hereinafter “Penrose I7).

Here, Plaintiffs will be able to meet the requirements under Penrose II because: (1)

enforcement of Chapter 368A will cause, and indeed has caused, Plaintiffs to suffer irreparable
injury; and (2) Plaintiffs lack an adequate remedy at law. These matfers have been discussed in
great detail above, and will not be reiterated here. Further, the actual imposition of an

unconstitutional tax or fee can cause irreparable injury. See Joelner v, Village of Washington

Park, Illinois, 378 F.3d 613, 620, 628 (7th Cir. 2004) (Court found that if plaintiff “cannot

afford such a hefty fee, he would be forced to shut down his bookstore. Hence, there is a threat
that these allegedly unconstitutionally excessive fees could cause Joelner significant

irreparable harm™).
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It is clear that Plaintiffs can be entitled to injunctive relief in this action under the

binding precedents of Penrose I and 1. Because Chapter 368A attempts to divest this Court of

ils constitutionally-given power of injunction, it is an unconstitutional abridgment of the
separation of powers doctrine coniained in Article 3 § 1, of the Constitution of the State of
Nevada, and is therefore invalid,

C. NO BOND SHOULD BE REQUIRED FOR THE ENTRY OF THE
REQUESTED PRELIMINARY INJUNCTION.

N.R.C.P. § 65(c) requires the posting of a bond as a condition for the entry of a
preliminary injunction. Because constitutional rights are at issue here, however, no bond
should be required.

Numerous courts have recognized that when constitutional - - and in particular First

8

Amendment - - rights are at stake, bonding requirements are inappropriate.”® In addition,

5 See, e.g., First Puerio Rican Festival of New Jersey, Inc. v. City of Vineland, 108
F. Supp.2d 392, 396 (D. N.J. 1998) (court must consider whether the applicant seeks to enforce
a federal night and, if so, whether imposing the bond requirement would unduly interfere with
that right, with the court also stating that the “equities involved in Plaintiff’s attempt to
vindicate its First Amendment rights, and the threat that the protected speech may be quashed,
oulweigh the city’s potential ability to recover the extraordinary costs” of plaintiffs engaging in
the conduct 1n guestion); Crowley v. Local No. 82, 679 I.2d 978, 1000 (1st Cir. 1982) (listing
cases and authorities establishing that “ne bond is required in suits to enforce important federal
rights or “public interests’™), reversed on other grounds, 467 U.S. 526 (1984); Temple Uniy. v,
White, 941 F.2d. 201, 220 (3rd Cir. 1991) (a district court should “consider the impact that a
bond requirement would have upon enforcement of [a federal right or ‘public interest’] in order
to prevent undue restriction of it”) (clarification added); and McCormack v. Twp. of Clinton,
872 F. Supp. 1320, 1328 (D. N.J. 1994) (bond waived when First Amendmenl rights were at
stake). See also Natural Resources Defense Council, Ine. v, Morton, 337 I. Supp. 167, 169
(D.C. D.C. 1971} (district court denied government’s request of a bond in the amount of
$750,000.00 for the entry of a preliminary injunction that prevenled leasing of the Outer
Continental Shelf, which was the estimated loss of revenue to the United States for a one
month period, with the court noting that it had examined other cases involving similar
situations and observed that “only nominal bonds have been required,” and that it “would be a
mistake Lo lreal @ revenue loss 1o the Government the same as pecuniary damage (o a private
party”) (emphasis added); Plunned Parenthood of Delaware v. Brady, 250 F. Supp.2d 405,
411 (D. Del. 2003) (bond waived when injunclion was necessary “to address a constilutional
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Plaintiffs have paid literally millions of dollars in taxes since 2004, and may not be able to
recover those even if the tax imposed by Chapter 368A is found (o be unconstitutional. For

these reasons, not bond should be required.

D. CONCLUSION

Based upon the foregoing, Plaintiffs respecifully request that this Honorable Court
grant Plaintiffs’ Renewed Motion for Preliminary Injunction and enjoin the Defendants, their
officers, employees, agents, and representatives, as well as all persons acting by, through, and
for them, from enforcing, applying, and implementing Title 32, Chapler 368A of the Nevada

Revised Statutes.
DATED this 14" day of February, 2011

LAW OFVICES OF
WILLIAM H. BROWN, LTD.

By_/s/ William H. Brown
WILLIAM H. BROWN
Nevada Bar No.: 7623
330 South Third Street, Ste. 860
Las Vegas, NV 89101
Telephone: (702) 366-9311
Facsimile: (702) 336-9371
Will@WHBesq.com
Counsel for Plaintiffs

defect. . .”); and Dr. John’s, Inc. v. City of Sioux City, 305 F. Supp.2d 1022, 1043-44 (N.D.
lowa 2004) (bond requirement for the issuance of a preliminary injunction on behalf of an
“adult entertainment business” waived because the city could not point to any evidence
supporting a contention that it would “suffer compensable economic ‘secondary effects’ if ils
amended ordinances are improvidenily enjoined,” with the court further observing that
requiring a bond would be inappropriate “because the rights potentially impinged by the
government entity’s actions are of such gravily that protection of those rights should not be
contmgent upon an ability (o pay™).
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BRADLEY J. SHAFER
Michigan Bar No. P36604*
SHAFER & ASSOCIATES, P.C.
3800 Capital City Blvd., Suite #2
Lansing, Michigan 48906-2110
Brad@bradshalerlaw.com
Co-Counsel for Plaintiffs
"Admitied Pro Hac Vice
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CERTIFICATE OF SERVICE

[ hereby certify that on the 14" day of February, 2011, the foregoing RENEWED
MOTION FOR PRELIMINARY INJUNCTION ON ORDER SHORTENING TIME
was scrved on the party(ies) by faxing a copy and mailing of same in the United States mail,
postage prepaid thereon, addressed as follows:

Catherine Cortez Masto

Attorney General

David J. Pope

Sr. Deputy Attorney General

Blake A. Doerr

Deputy Attorney General

555 E. Washington Ave., Suite 3900
Luas Vegas, NV 89101

Facsimile: {702) 486-3420
Attorneys for the Nevada Defendants

pe e
‘An employe¢ of lie LAW OFFICES OE
WILLIAM {. BROWN, ESQ..
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INDEX OF EXHIBITS TO RENEWED MOTION FOR PRELIMINARY INJUNCTION

Exhibit 1
Exhibit 2
Exhibit 3
Exhibit 4
Exhibit 5
Exhibit 6

Exhibit 7

Exhibit §

Exhibit 9
Exhibit 10
Exhibit 11

Exhibit 12

Exhibit 13

Exhibit 14

Exhibil 15

Exhibit 16

Exhibit 17

Exhibit 18

Exhibit 19

A copy of the version of Chapter 368A adopted in 2003
Assembly Bill No. 554

Current codified version of Chapter 368A

Texas Decision and Statute

TIN Attorney General Opinion

United States District Court Order Dismissing Lawsuit

United States Court of Appeals for the Ninth Circuit Memorandum Affirming
Dismissal

Redacted Sample Copy of Administrative Request for Refund
Sample Copy of Department’s Denial of Request for Refund
Sample Copy of Department’s Acknowledgment of Appcal
Nevada Tax Commission’s Order Denying Appeal

Orders of Judge Togliatti Denying Defendants” Motion to Dismiss Without
Prejudice/Order Denying Motion For Summary Judgment Without Prejudice

Minutes of the Meeting of the Assembly Commiitec on Commerce and Labor
recorded during the 73rd Congressional Session on May 16, 2005

Chart of LET Collections Created by the Nevada Department of Taxation

Excerpts of Transcript of Hearing Before the Nevada Tax Commission
on July 9, 2007

N.A.C. § 368A.170

Excerpts of Defendants’ (Appellees™) Answering Brief to the United States Court
of Appeals for the Ninth Circuit

Excerpts of Transcript of Hearing Before the Nevada Tax Commission on
August 6, 2007

Affidavits of Representatives of Plaintiffs Produced Before the Tax Commission
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WEST'S NEVADA REVISED STATUTES ANNOTATED
TITLE 32. REVENUE AND TAXATION

CHAPTER 368A. TAX ON LIVE ENTERTAINMENT
GENERAL PROVISIONS

=+ 368A.010. Definitions

As used in this chapter, unless the context otherwise requires, the words and terms defined in NRS 368A.020 to
368A 110, inclusive, have the meanings ascribed to them in those sections.

[FN1] See Historical and Statutory Notes below for effective date information.

-+ J68A.020. "Admission charge" defined

"Admission charge” means the total amount, expressed in terms of money, of consideration paid for the right or
privilege to have access to a facility where live entertainment is provided.

[FN1] See Historical and Statutory Notes below for effective date information.

= 368A.030. "Board" defined
"Board" means the State Gaming Control Board.

[FN1] See Historical and Statutory Notes below for effective date information.

= 368A.040. "Business" defined

"Business" means any activity engaged in or caused to be engaged in by a business entity with the object of gain,
benefit or advantage, either direct or indirect, to any person or governmental entity.

[FN1] See Historical and Statutory Notes below for effective date information.
=+ 368A.050. "Business entity" defined
1. "Business entity" includes:

{a) A corporation, partnership, proprietorship, limited-liability company, business association, joint venture,
limited-liability partnership, business trust and their equivalents organized under the laws of this state or another
jurisdiction and any other type of entity that engages in business.

© 2008 Thomson Reuters/West. No Claim to Orig. US Gov. Works.
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(b) A natural person engaging in a business if he is deemed to be a business entity pursuant to NRS 368A.120.
2. The term does not include a governmental entity.
[FN1] See Historical and Statutory Notes below for effective date information,
= 368A.060. "Facility" defined
"Facility" means:

1. Any area or premises where live entertainment is provided and for which consideration is collected for the right or
privilege of entering that area or those premises if the live entertainment is provided at:

(a) An establishment that is not a licensed gaming establishment; or

{b) A licensed gaming establishment that is licensed for less than 51 slot machines, less than six games, or any
combination of slot machines and games within those respective limits.

2. Any area or premises where live entertainment is provided if the live entertainment is provided at any other
licensed gaming establishment.

[FN1] See Historical and Statutory Notes below for effective date information.
= 368A.070. "Game" defined
"Game" has the meaning ascribed to it in NRS 463.0152.
[FN1] See Historical and Statutory Notes below for effective date information.
= 368A.080. "Licensed gaming establishment" defined
"Licensed gaming establishment" has the meaning ascribed to it in NRS 463.0169.

[FN1] See Historical and Statutory Notes below for effective date information.
- 368A.090, "Live entertainment” defined

© 2008 Thomson Reuters/West. No Claim to Orig. US Gov, Works,
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"Live entertainment" means any activity provided for pleasure, enjoyment, recreation, relaxation, diversion or other
similar purpose by a person or persons who are physically present when providing that activity to a patron or group
of patrons who are physically present. .

[FN1] See Historical and Statutory Notes below for effective date information.
= 368A.100. "Slot machine" defined
"Slot machine" has the meaning ascribed to it in NRS 463.0191.
[FN1] See Historical and Statutory Notes below for effective date information.

=+368A.110. "Taxpayer" defined

"Taxpayer" means:

1. If live entertainment that is taxable under this chapter is provided at a licensed gaming establishment, the person
licensed to conduct gaming at that establishment.

2. Except as otherwise provided in subsection 3, if live entertainment that is taxable under this chapter is not
provided at a licensed gaming establishment, the owner or operator of the facility where the live entertainment is
provided.

3. If live entertainment that is taxable under this chapter is provided at a publicly owned facility or on public land,
the person who collects the taxable receipts.

[FN1] See Historical and Statutory Notes below for effective date information.
=368A.120. Natural persons who are deemed to be business entities

A natural person engaging in a business shall be deemed to be a business entity that is subject to the provisions of
this chapter if the person is required to file with the Internal Revenue Service a Schedule C (Form 1040), Profit or
Loss From Business Form, or its equivalent or successor form, or a Schedule E (Form 1040), Supplemental Income
and Loss Form, or its equivalent or successor form, for the business.

[FN1] See Historical and Statutory Notes below for effective date information.

© 2008 Thomson Reuters/West. No Claim to Orig. US Gov. Works,
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ADMINISTRATION
= 368A.130. Adoption by Department of regulations for determining whether activity is taxable

The Department shall provide by regulation for a more detailed definition of "live entertainment” consistent with the
general definition set forth in NRS 368A.090 for use by the Board and the Department in determining whether an
activity is a taxable activity under the provisions of this chapter.

[FN1] See Historical and Statutory Notes below for effective date information.
~ 368A.140. Duties of Board and Department; applicability of chapters 360 and 463 of NRS
1. The Board shall:
(a) Collect the tax imposed by this chapter from taxpayers who are licensed gaming establishments; and

(b) Adopt such regulations as are necessary to carry out the provisions of paragraph (a). The regulations must be
adopted in accordance with the provisions of chapter 233B of NRS and must be codified in the Nevada
Administrative Code.

2. The Departrnent shall:

(2) Collect the tax imposed by this chapter from all other taxpayers; and

(b) Adopt such regulations as are necessary to carry out the provisions of paragraph (a).
3. For the purposes of:

(a) Subsection 1, the provisions of chapter 463 of NRS relating to the payment, collection, administration and
enforcement of gaming license fees and taxes, including, without limitation, any provisions relating to the imposition
of penalties and interest, shall be deemed to apply to the payment, collection, administration and enforcement of the
taxes imposed by this chapter to the extent that those provisions do not conflict with the provisions of this chapter.

(b) Subsection 2, the provisions of chapter 360 of NRS relating to the payment, collection, administration and
enforcement of taxes, including, without limitation, any provisions relating to the imposition of penalties and interest,
shall be deemed to apply to the payment, collection, administration and enforcement of the taxes imposed by this
chapter to the extent that those provisions do not conflict with the provisions of this chapter.

© 2008 Thomson Reuters/West. No Claim to Orig. US Gov. Works.
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4ﬁ "11“{) ensure that the tax imposed by NRS 368A.200 is collected fairly and equitably, the Board and the Department
shall:

(a) Jointly, coordinate the administration and collection of that tax and the regulation of taxpayers who are liable for
the payment of the tax.

{(b) Upon request, assist the other agency in the collection of that tax.
[FN1] See Historical and Statutory Notes below for effective date information.

- 368A.150. Establishment of amount of tax liability when Board or Department determines that taxpayer
is acting with intent to defraud State or to evade payment of tax

1.If:

(a) The Board determines that a taxpayer who is a licensed gaming establishment is taking any action with intent to
defraud the State or to evade the payment of the tax or any part of the tax imposed by this chapter, the Board shall
establish an amount upon which the tax imposed by this chapter must be based.

(b) The Department determines that a taxpayer who is not a licensed gaming establishment is taking any action with
intent to defraud the State or to evade the payment of the tax or any part of the tax imposed by this chapter, the
Department shall establish an amount upon which the tax imposed by this chapter must be based.

2. The amount established by the Board or the Department pursuant to subsection 1 must be based upon the tax
liability of business entities that are deemed comparable by the Board or the Department to that of the taxpayer.

[FN1] See Historical and Statutory Notes below for effective date information.

—368A.160. Maintenance and availability of records for determining liability of taxpayer; liability to
taxpayer of lessee, assignee or transferee of certain premises; penalty

1. Each person responsible for maintaining the records of a taxpayer shall:

(a) Keep such records as may be necessary to determine the amount of the liability of the taxpayer pursuant to the
provisions of this chapter;

(b} Preserve those records for:

(1) At least 5 years if the taxpayer is a licensed gaming establishment or until any litigation or prosecution

© 2008 Thomson Reuters/West. No Claim to Qrig. US Gov. Works.
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pursuant to this chapter is finally determined, whichever is longer; or

(2) At least 4 years if the taxpayer is not a licensed gaming establishment or until any litigation or prosecution
pursuant to this chapter is finally determined, whichever is longer; and

(c) Make the records available for inspection by the Board or the Department upon demand at reasonable times
during regular business hours.

2. The Board and the Department may by regulation specify the types of records which must be kept to determine the
amount of the liability of a taxpayer from whom they are required to collect the tax imposed by this chapter.

3. Any agreement that is entered into, modified or extended after January 1, 2004, for the lease, assignment or
transfer of any premises upon which any activity subject to the tax imposed by this chapter is, or thereafter may be,
conducted shall be deemed to include a provision that the taxpayer required to pay the tax must be allowed access to,
upon demand, all books, records and financial papers held by the lessee, assignee or transferee which must be kept
pursuant to this section. Any person conducting activities subject to the tax imposed by NRS 368A.200 who faiis to
maintain or disclose his records pursuant to this subsection is liable to the taxpayer for any penalty paid by the
taxpayer for the late payment or nonpayment of the tax caused by the failure to maintain or disclose records.

4. A person who violates any provision of this section is guiity of a misdemeanor.
[FN1] See Historical and Statutory Notes below for effective date information.

- 368A.170. Examination of records by Board or Department; payment of expenses of Board or
Department for examination of records outside State

1. To verify the accuracy of any report filed or, if no report is filed by a taxpayer, to determine the amount of tax
required to be paid:

{a) The Board, or any person authorized in writing by the Board, may examine the books, papers and records of any
licensed gaming establishment that may be liable for the tax imposed by this chapter.

(b) The Department, or any person authorized in writing by the Department, may examine the books, papers and
records of any other person who may be liable for the tax imposed by this chapter.

2. Any person who may be liable for the tax imposed by this chapter and who keeps outside of this state any books,
papers and records relating thereto shall pay to the Board or the Department an amount equat to the allowance
provided for state officers and employees generally while traveling outside of the State for each day or fraction
thereof during which an employee of the Board or the Department is engaged in examining those documents, plus
any other actual expenses incurred by the employee while he is absent from his regular place of employment to
examine those documents.

© 2008 Thomson Reuters/West. No Claim to Orig. US Gov. Works.
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{FN1] See Historical and Statutory Notes below for effective date information.

—368A.180. Confidentiality of records and files of Board and Department

1. Except as otherwise provided in this section and NRS 360.250, the records and files of the Board and the
Department concemning the administration of this chapter are confidential and privileged. The Board, the Department
and any employee of the Board or the Department engaged in the administration of this chapter or charged with the
custody of any such records or files shall not disclose any information obtamed from the records or files of the Board
or the Department or from any examination, investigation or hearing authorized by the provisions of this chapter.
The Board, the Department and any employee of the Board or the Department may not be required to produce any of
the records, files and information for the inspection of any person or for use in any action or proceeding,

2. The records and files of the Board and the Department concerning the admmnistration of this chapter are not
confidential and privileged in the following cases:

(a) Testimony by a member or employee of the Board or the Department and production of records, files and
information on behalf of the Board or the Department or a taxpayer in any action or proceeding pursuant to the
provisions of this chapter, if that testimony or the records, files or mformation, or the facts shown thereby, are
directly involved in the action or proceeding.

(b) Delivery to a taxpayer or his authorized representative of a copy of any report or other document filed by the
taxpayer pursuant to this chapter.

(c) Publication of statistics so classified as to prevent the identification of a particular person or document.

(d} Exchanges of information with the Internal Revenue Service in accordance with compacts made and provided for
in such cases.

(e) Disclosure in confidence to the Governor or his agent in the exercise of the Governor's general supervisory
powers, or to any person authorized to audit the accounts of the Board or the Department in pursuance of an audit, or
to the Attorney General or other legal representative of the State in connection with an action or proceeding pursuant
to this chapter, or to any agency of this or any other state charged with the administration or enforcement of laws
relating to taxation.

[FN1} See Historical and Statutory Notes below for effective date information.
IMPOSITION AND COLLECTION
=368A.200. Imposition and amount of tax; liability and reimbursement for payment; ticket for live
entertainment must indicate whether tax is imcluded in price of ticket; exemptions from tax

1. Except as otherwise provided in this section, there is hereby imposed an excise tax on admission to any facility in

© 2008 Thomson Reuters/West. No Claim to Orig. US Gov. Works.
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this state where live entertainment is provided. If the live entertainment is provided at a facility with a maximum
seating capacity of’

(a) Less than 7,500, the rate of the tax is 10 percent of the admission charge to the facility plus 10 percent of any
amounts paid for food, refreshments and merchandise purchased at the facility.

(b) At least 7,500, the rate of the tax is 5 percent of the admission charge to the facility.

2. Amounts paid for gratuities directly or indirectly remitted to persons employed at a facility where live
entertainment js provided or for service charges, including those imposed in connection with the use of credit cards
or debit cards, which are collected and retained by persons other than the taxpayer are not taxable pursuant to this
section.

3. A business entity that collects any amount that is taxable pursuant to subsection 1 is liable for the tax imposed, but
is entitled to collect reimbursement from any person paying that amount.

4. Any ticket for live entertainment must state whether the tax imposed by this section is included in the price of the
ticket. If the ticket does not include such a statement, the taxpayer shall pay the tax based on the face amount of the
ticket,

5. The tax imposed by subsection 1 does not apply to:

(a) Live entertainment that this state is prehibited from taxing under the Constitution, laws or treaties of the United
States or the Nevada Constitution.

(b} Live entertainment that is provided by or entirely for the benefit of a nonprofit religious, charitable, fraternal or
other organization that qualifies as a tax-exempt organization pursuant to 26 U.S.C. § 501(c).

(c) Any boxing contest or exhibition governed by the provisions of chapter 467 of NRS,

(d) Live entertainment that is not provided at a licensed gaming establishment if the facility in which the live
entertainment is provided has a maximum seating capacity of less than 300.

(e) Live entertainment that is provided at a iicensed gaming establishment that is licensed for less than 51 slot
machines, less than six games, or any combination of slot machines and games within those respective limits, if the
facility in which the live entertainment is provided has a maximum seating capacity of less than 300,

(f) Merchandise sold outside the facility in which the live entertainment is provided, unless the purchase of the
merchandise entitles the purchaser to admission to the entertainment. '

© 2008 Thomson Reuters/West. No Claim to Orig. US Gov. Works.
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(g) Live entertainment that is provided at a trade show.

(h) Music performed by musicians who move constantly through the audience if no other form of live entertainment
is afforded to the patrons.

(i) Live entertainment that is provided at a licensed gaming establishment at private meetings or dinners attended by
members of a particular organization or by a casual assemblage if the purpose of the event is not primarily for
entertainment.

(j) Live entertainment that is provided in the common area of a shopping mall, unless the entertainment is provided
in a facility located within the mall.

6. As used in this section, "maximum seating capacity" means, in the following order of priority:

() The maximum occupancy of the facility in which live entertainment is provided, as determined by the State Fire
Marshal or the local governmental agency that has the authority to determine the maximum occupancy of the facility;

(b) If such a maximum occupancy has not been determined, the maximum occupancy of the facility designated in any
permit required to be obtained in order to provide the live entertainment; or

(c) If such a permit does not designate the maximum occupancy of the facility, the actual seating capacity of the
facility in which the live entertainment is provided.

[FN1] See Historical and Statutory Notes below for effective date information.

= 368A.210. Taxpayer to hold taxes in separate account

A taxpayer shall hold the amount of all taxes for which he is liable pursuant to this chapter in a separate account in
trust for the State.

[FN1] See Historical and Statutory Notes below for effective date information.
= 368A.220. Filing of reports and payment of tax; deposit of amounts received in State General Fund
1. Except as otherwise provided in this section:

{(a) Each taxpayér who is a licensed gaming establishment shall file with the Board, on or before the 24th day of each
month, a report showing the amount of all taxable receipts for the preceding month, The report must be in a form

© 2008 Thomson Reuters/West. No Claim to Orig. US Gov. Works.
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prescribed by the Board.

(b} All other taxpayers shall file with the Department, on or before the last day of each month, a report showing the
amount of all taxable receipts for the preceding month. The report must be in a form prescribed by the Department.

2. The Board or the Department, if it deems it necessary to ensure payment to or facilitate the collection by the State
of the tax imposed by NRS 368A.200, may require reports to be filed not later than 10 days after the end of each
calendar quarter.

3. Each report required to be filed by this section must be accompanied by the amount of the tax that is due for the
period covered by the report.

4. The Board and the Department shall deposit all taxes, interest and penalties it receives pursuant to this chapter in
the State Treasury for credit to the State General Fund,

[FN1] See Historical and Statutory Notes below for effective date information.
=+ 368A.230. Extension of time for payment; payment of interest during period of extension

Upon written application made before the date on which payment must be made, the Board or the Department may,
for good cause, extend by 30 days the time within which a taxpayer is required to pay the tax imposed by this
chapter. If the tax is paid during the period of extension, no penalty or late charge may be imposed for failure to pay
af the time required, but the taxpayer shall pay interest at the rate of 1 percent per month from the date on which the
amount would have been due without the extension until the date of payment, unless otherwise provided in NRS
360.232 or 360.320.

[FN1] See Historical and Statutory Notes below for effective date information.

= 368A.240. Credit for amount of tax paid on account of certain charges taxpayer is unable to collect;
violations

1. If a taxpayer:

(a) Is unable to collect all or part of an admission charge or charges for food, refreshments and merchandise which
were included in the taxable receipts reported for a previous reporting period; and

(b} Has taken a deduction on his federal income tax return pursuant to 26 U.S.C. § 166{a} for the amount which he is
unable {o collect,

he is entitled to receive a credit for the amount of tax paid on account of that uncollected amount. The credit may be

© 2008 Thomson Reuters/West, No Claim to Orig. US Gov. Works.
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used against the amount of tax that the taxpayer is subsequently required to pay pursuant to this chapter.

2. If the Internal Revenue Service disallows a deduction described in paragraph (b) of subsection 1 and the taxpayer
claimed a credit on a return for a previous reporting period pursuant to subsection 1, the taxpayer shall incJude the
amount of that credit in the amount of taxes reported pursuant to this chapter in the first return filed with the Board
or the Department after the deduction is disallowed.

3. If a taxpayer collects all or part of an admission charge or charges for food, refreshments and merchandise for
which he claimed a credit on a retwrn for a previous reporting period pursuant to subsection 2, he shall include:

{(a) The amount collected in the charges reported pursuant to paragraph (a) of subsection 1; and
(b) The tax payable on the amount coliected in the amount of taxes reported,
in the first return filed with the Board or the Department after that collection.

4, Except as otherwise provided in subsection 5, upon determining that a taxpayer has filed a return which contains
one or more violations of the provisions of this section, the Board or the Department shall:

(a) For the first return of any taxpayer that contains one or more violations, issue a letter of warning to the taxpayer
which provides an explanation of the violation or violations contained in the return.Green numbers along left margin
indicate location on the printed bill (e.g., 5-15 indicates page 5, line 15).

(b) For the first or second return, other than a return described in paragraph (a), in any calendar year which contains
one or more violations, assess a penalty equal to the amount of the tax which was not reported.

(¢) For the third and each subsequent return in any calendar year which contains one or more violations, assess a
penalty of three times the amount of the tax which was not reported.

5. For the purposes of subsection 4, if the first violation of this section by any taxpayer was determined by the Board

or the Department through an audit which covered more than one return of the taxpayer, the Board or the Department
shall treat all returns which were determined through the same audit to contain a violation or violations in the manner
provided in paragraph (a) of subsection 4.

[FN1] See Historical and Statutory Notes below for effective date information.

OVERPAYMENTS AND REFUNDS

—368A.250. Certification of excess amount collected, credit and refund

© 2008 Thomson Reuters/West. No Claim to Orig. US Gov. Works.
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If the Department determines that any tax, penalty or interest it is required to collect has been paid more than once or
has been erroneously or illegally collected or computed, the Department shall set forth that fact in its records and
shall certify to the State Board of Examiners the amount collected in excess of the amount legally due and the person
from whom it was collected or by whom it was paid. If approved by the State Board of Examiners, the excess amount
collected or paid must be credited on any amounts then due from the person under this chapter, and the balance
refunded to the person or his successors in interest.

[EN1] See Historical and Statutory Notes below for effective date information.

= 368A.260. Limitations on claims for refund or credit; form and contents of claim; failure to file claim
constitutes waiver; service of notice of rejection of claim

1. Except as otherwise provided in NRS 360.235 and 360.3935:

{2) No refund may be allowed unless a claim for it is filed with:
{1} The Board, if the taxpayer is a licensed gaming establishment; or
(2) The Department, if the taxpayer is not a licensed gaming establishment.

A claim must be filed within 3 years after the last day of the month following the reporting period for which the
overpayment was made.

(b) No credit may be allowed after the expiration of the period specified for filing claims for refund unless a claim
for credit is filed with the Board or the Department within that period.

2. Each claim must be in writing and must state the specific grounds upon which the claim is founded.

3. Failure to file a claim within the time prescribed in this chapter constitutes a waiver of any demand against the
State on account of overpayment.

4. Within 30 days after rejecting any claim in whole or in part, the Board or the Department shall serve notice of its
action on the claimant in the manner prescribed for service of notice of a deficiency determination.

[FN1] See Historical and Statutory Notes below for effective date information.
=368A.270. Interest on overpayments; disallowance of interest

1. Except as otherwise provided in this section and NRS 360.320, interest must be paid upon any overpayment of
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any amount of the tax imposed by this chapter in accordance with the provisions of NRS 368A.140.
2. If the overpayment is paid to the Department, the interest must be paid:

(a) In the case of a refund, to the last day of the calendar month following the date upon which the person making the
overpayment, if he has not already filed a claim, is notified by the Department that a claim may be filed or the date
upon which the claim is certified to the State Board of Examiners, whichever is earlier.

(b) In the case of a credit, to the same date as that to which interest is computed on the tax or amount against which
the credit is applied.

3. If the Board or the Department determines that any overpayment has been made intentionally or by reason of
carelessness, the Board or the Department shall not allow any interest on the overpayment.

[EN1] See Historical and Statutory Notes below for effective date information.

-+ 368A.280. Injunction or other process to prevent collection of tax prohibited; filing of claim is condition
precedent to maintaining action for refund

1. No injunction, writ of mandate or other legal or equitable process may issue i any suit, action or proceeding in
any court against this state or against any officer of the State to prevent or enjoin the collection under this chapter of
the tax imposed by this chapter or any amount of tax, penalty or interest required to be collected.

2. No suit or proceeding may be maintained in any court for the recovery of any amount alleged to have been
erroneously or illegally determined or collected unless a claim for refund or credit has been filed.

[FN1] See Historical and Statutory Notes below for effective date information.
=+ 368A.290. Action for refund: Period for commencement; venue; waiver
1. Within 90 days after a final decision upon a claim filed pursuant to this chapter is rendered by:

(a) The Nevada Gaming Commission, the claimant may bring an action against the Board on the grounds set forth in
the claim.

{b) The Nevada Tax Cormission, the claimant may bring an action against the Department on the grounds set forth
in the claim.

2. An action brought pursuant to subsection 1 must be brought in a court of competent jurisdiction in Carson City,
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the county of this state where the claimant resides or maintains his principal place of business or a county in which
any relevant proceedings were conducted by the Board or the Department, for the recovery of the whole or any part
of the amount with respect to which the claim has been disallowed.

3. Failure to bring an action within the time specified constitutes a waiver of any demand against the State on
account of alleged overpayments.

[FN1] See Historical and Statutory Notes below for effective date information.

=+ 368A.300. Rights of claimant upon failure of Board or Department to mail notice of action on claim;
altocation of judgment for claimant

1. If the Board fails to mail notice of action on a claim within 6 months afier the claim is filed, the c¢laimant may
consider the claim disallowed and file an appeal with the Nevada Gaming Commission within 30 days after the last
day of the 6-month period.

2. If the Department fails to mail notice of action on a ¢laim within 6 months after the claim is filed, the claimant
may consider the claim disallowed and file an appeal with the Nevada Tax Commission within 30 days after the last
day of the 6-month period.

3. If the claimant is aggrieved by the decision of:

(a) The Nevada Gaming Commission rendered on appeal, the claimant may, within 90 days after the decision is
rendered, bring an action against the Board on the grounds set forth in the claim for the recovery of the whole or any
part of the amount claimed as an overpayment.

{b) The Nevada Tax Commission rendered on appeal, the claimant may, within 90 days after the decision is
rendered, bring an action against the Department on the grounds set forth in the claim for the recovery of the whole
or any part of the amount claimed as an overpayment.

4, If judgment is rendered for the plaintiff, the amount of the judgment must first be credited towards any tax due
from the plaintiff.

5. The balance of the judgment must be refunded to the plaintiff.
[FNI1] See Historical and Statutory Notes below for effective date information.
—+368A.310. Allowance of interest in judgment for amount illegally collected

In any judgment, interest must be allowed at the rate of 6 percent per annum upon the amount found to have been
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illegally collected from the date of payment of the amount to the date of allowance of credit on account of the
judgment, or to a date preceding the date of the refund warrant by not more than 30 days. The date must be
determined by the Board or the Department.

[FN1] See Historical and Statutory Notes below for effective date information.
=+ 368A.320. Standing to recover

" A judgment may not be rendered in favor of the plaintiff in any action brought against the Board or the Department
to recover any amount paid when the action is brought by or in the name of an assignee of the person paying the
amount or by any person other than the person who paid the amount.

[FN1] See Historical and Statutory Notes below for effective date information.
= 368A.330. Action for recovery of erroneous refund: Jurisdiction; venue; prosecution

1, The Board or the Departiment may recover a refund or any part thereof which is erroneously made and any credit
or part thereof which is erroneously allowed in an action brought in a court of competent jurisdiction in Carson City
or Clark County in the name of the State of Nevada.

2. The action must be tried in Carson City or Clark County unless the court, with the consent of the Attorney
General, orders a change of place of trial.

3, The Attorney General shall prosecute the action, and the provisions of NRS, the Nevada Rules of Civil Procedure
and the Nevada Rules of Appellate Procedure relating to service of sumions, pleadings, proofs, trials and appeals
are applicable to the proceedings.

[FN1] See Historical and Statutory Notes below for effective date information.
= 368A.340. Cancellation of illegal determination

1. If any amount in excess of $25 has been illegally determined, either by the person filing the return or by the
Board or the Department, the Board or the Department shall certify this fact to the State Board of Examiners, and the
latter shall authorize the canceliation of the amount upon the records of the Board or the Depattment.

2. If an amount not exceeding $25 has been illegally determined, either by the person filing a return or by the Board
or the Department, the Board or the Departinent, without certifying this fact to the State Board of Examiners, shall
authorize the cancellation of the amount upon the records of the Board or the Department.

[FN1] See Historical and Statutory Notes below for effective date information.
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MISCELLANEOUS PROVISIONS
- 368A.350. Prohibited acts; penaity
1. A person shall not:

(a} Make, cause to be made or permit to be made any false or fraudulent return or declaration or false statement in
any report or declaration, with intent to defraud the State or to evade payment of the tax or any part of the tax
imposed by this chapter.

(b) Make, cause to be made or permit to be made any false entry in books, records or accounts with intent to defraud
the State or to evade the payment of the tax or any part of the tax imposed by this chapter.

{(c) Keep, cause to be kept or permit to be kept more than one set of books, records or accounts with intent to defraud
the State or to evade the payment of the tax or any part of the tax imposed by this chapter.

2. Any person who violates the provisions of subsection 1 is guilty of a gross misdemeanor.
[FN1] See Historical and Statutory Notes below for effective date information.

=368A.360. Revocation of gaming license for failure to report, pay or truthfully account for tax

Any licensed gaming establishment liable for the payment of the tax imposed by NRS 368A.200 who willfully fails
to report, pay or truthfully account for the tax is subject to the revocation of his gaming license by the Nevada
Gaming Commission.

[FN1] See Historical and Statutory Notes below for effective date information.
=+368A.370. Remedies of State are cumulative

The remedies of the State provided for in this chapter are cumulative, and no action taken by the Board, the
Department or the Attorney General constitutes an election by the State to pursue any remedy to the exclusion of any
other remedy for which provision is made in this chapter.

[FN1] See Historical and Statutory Notes below for effective date mformation.
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NEVADA 2005 SESSION LAWS
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Ch. 484
AB. No. 554
REVENUE AND TAXATION--ADMINISTRATION--BUSINESS, PROPERTY, AND ENTERTAINMENT

AN ACT relating to taxation; clarifying the definition of "employer” for the purpose of the tax on business; revising
the provisions governing the applicability and administration of the tax on live entertainment; clarifying the provi-
sions governing the administration of the use taxes on certain personal property acquired free of charge at public
events; expanding the exemptions from the taxes on the transfer of real property; revising the provisions governing
the application of sales and use taxes to retail sales of vehicles for which used vehicles are taken in trade; revising
the provisions governing the application of sales and use taxes to retail sales of farm machinery and equipment;
providing for the submission to the voters of the question whether the Sales and Use Tax Act of 1955 should be
amended to provide an exemption from the tax for sales of vehicles for which used vehicles are taken in trade and
for farm machinery and equipment; providing exemptions from certain analogous taxes; and providing other matters
propetly relating thereto.

THE PEOPLE OF THE STATE OF NEVADA, REPRESENTED IN SENATE AND ASSEMBLY, DO ENACT
ASFOLLOWS:
Section 1. NRS 363B.030 is hereby amended to read as follows:

<< NV ST 363B.030 >>
"Employer" means any employer whoe is required to pay a contribution pursuant to NRS 612,535 for any calendar
quarter, except a financial institution, an Indian tribe, a nonprofit organization , ef a political subdivision : or any
person who does not supply a product or service, but who only consumes a service. For the purposes of this sec-
tion;

1. "Financial institution” has the meaning ascribed to it in NRS 363A.050.
2. "Indian tribe" includes any entity described in subsection 10 of NRS 612.055.

3. "Nonprofit organization" means a nonpreofit religious, charitable, fraternal or other organization that qualifies as a
tax-exempt organization pursuant to 26 U.S.C. § 501(c).

4. "Political subdivision" means any entity described in subsection 9 of NRS 612.055.

Sec. 2. Chapter 368A of NRS is hereby amended by adding thereto the provisions set forth as sections 3, 4 and 5 of
this act.

Sec. 3.
"Casual assemblage" includes, without limitation:

1. Participants in conventions, business meetings or tonrnaments governed by chapter 463 of NRS, and their
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guests; or

2. Persons celebrating a friend's or family member's wedding, birthday, anniversary, graduation, religious
ceremony or similar occasion that is generally recognized as customary for celebration.

Sec. 4.

"Shopping mall” includes any area or premises where multiple vendors assemble for the primary purpose of
selling goods or services, regardless of whether consideration is collected for the right or privilege of entering
that area or those premises.

Sec. 5.

"Trade show" means an event of limited duration primarily attended by members of a particular trade or in-
dustry for the purpose of exhibiting their merchandise or services or discussing matters of interest to mem-
bers of that trade or industry.

Sec. 6. NRS 368A.010 is hereby amended to read as follows:

<< NV ST 368A.010 >>
As used in this chapter, unless the context otherwise requires, the words and terms defined in NRS 368A.020 to
368A.110, inclusive, and sections 3, 4 and 5 of this act have the meanings ascribed to them in those sections.

Sec. 7. NRS 368A.020 is hereby amended to read as follows:

<< NV ST 368A.020 >>
“"Admission charge” means the total amount, expressed in terms of money, of consideration paid for the right or
privilege to have access to a facility where live entertainment is provided. The term in¢ludes, without limitation,
an entertainment fee, a cover charge, a table reservation fee, or a required minimum purchase of food, re-
freshments or merchandise.

Sec. 8. NRS 368A.060 is hereby amended to read as follows:

<< NV 5T 368A.060 >>
1. "Facility" means:

1 (a) Any area or premises where live entertainment is provided and for which censideration is collected for the
right or privilege of entering that area or those premises if the live entertainment is provided at:

e} (1) An establishment that is not a licensed gaming establishment; or

53 (2) A licensed gaming establishment that is licensed for less than 51 slot machines, less than six games, or any
combination of slot machines and games within those respective limits.

2= (b) Any area or premises where live entertainment is pr ovided if the live entertainment is provided at any other
licensed gaming establishment.

2. "Facility” encompasses, if live entertainment is provided at a licensed gaming establishment that is licensed
for:

(a) Less than 51 slot machines, less than 6 games, or any combination of slot machines and games within those
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respective limits, any area or premises where the live entertainment is provided and for which consideration
is coltected, from one or more patrons, for the right or privilege of entering that area or those premises, even
if additional consideration is collected for the right or privilege of entering a smaller venue within that area
or those premises; or

(b} At least 51 slot machines or at least 6 games, any designated area on the premises of the licensed gaming
establishment within which the live entertainment is provided.

Sec. 9. NRS 368A.090 is hereby amended to read as follows:

<< NV 5T 368A.090 >>
1. "Live entertainment” means any activity provided for pleasure, enjoyment, recreation, relaxation, diversion or
other similar purpose by a person or persons whe are physically present when providing that activity to a patron or
group of patrons who are physically present.

2. The term:

(a) Includes, without limitation, any one or more of the following activities:

(1) Masic or vocals provided by one or more professional or amateur musicians or voealists;
(2) Dancing performed by one or more professional or amateur dancers or performers;

(3) Acting or drama provided by one or more professional or amateur actors or players;

{4) Acrobatics or stunts provided by one or more professional or amateur acrobats, performers or stunt per-
SOns;

(5) Animal stunts or performances induced by one or more animal handlers or trainers, except as otherwise
provided in subparagraph (7) of paragraph (b);

(6) Athletic or sporting contests, events or exhibitions provided by onc or more professional or amateur ath-
letes or sportsmen;

(7) Comedy or magic provided by one or more professional or amateur comedians, magicians, illusionists, en-
tertainers or performers;

(8) A show or production invelving any combination of the activities described in subparagraphs (1) to (7), in-
clusive; and

(9} A performance involving one or more of the activities described in this paragraph by a disc jockey who
presents recorded music. For the purposes of this subsection, a disc jockey shall not be deemed to have en-
gaged in a performance involving one or more of the activities described in this paragraph if the dise jockey
generally limits his interaction with patrons te introducing the recorded music, making announcements of
general interest to patrons, and explaining, encouraging or directing participatory activities between patrons.

{b) Excludes, without limitation, any one or more of the following activities:

(1) Instrumental or vocal music, which may or may not be supplemented with commentary by the musicians,
in a restaurant, lounge or similar area if such music does uot routinely rise to the volume that interferes with
casual conversation and if such music would not generally cause patrons to watch as well as listen;

Copr. © West 2007 No Claim to Orig. Govt. Works

Corrected Appellants' Appendix Page 1225




NV LEGIS 484 (2005) Page 4
2005 Nevada Laws Ch. 484 (A B. 554)
(Publication page references are not available for this document.)

(2) Oceasional performances by employees whose primary job function is that of preparing, selling or serving
food, refreshments or beverages to patrons, if such performances are not advertised as entertainment to the
public;

(3) Performances by performers of any type if the performance occurs in a licensed gaming establishment
other than a licensed gaming establishment that is licensed for less than 51 slot machines, less than 6 games,
or any combination of slot machines and games within those respective limits, as long as the performers stroli
continuously throughout the facility;

(4) Performanees in areas other than in nightclubs, lounges, restanrants or showrooms, if the performances
occur in a licensed gaming establishment other than a licensed gaming establishment that is licensed for less
than 51 slot machines, less than 6 games, or any combination of slot machines and games within those re-
spective limits, which enhance the theme of the establishment or attract patrons to the areas of the perform-
ances, as long as any seating provided in the immediate area of the performers is limited to seating at slot ma-
chines or gaming tables;

(5) Television, radio, closed circuit or Internet broadcasts of live entertainment;

(6) Entertainment provided by a patron or patrons, including, without limitation, singing by patrons or dan-
cing by or between patrons;

(7) Animal behaviors induced by animal {rainers or caretakers primarily for the purpose of education and
scientific research; and

(8) An occasional activity, including, without limitation, dancing, that:

(1) Does not constitute a performance;

(II) I's not advertised as entertainment to the public;

(iIl) Primarily serves to provide ambience to the Facility; and

(IV) Is conducted by an employee whose primary job function is not that of an entertainer.
Sec. 10. NRS 368A.200 is hereby amended to read as follows:

<< NV ST 368A.200 >>
1. Except as otherwise provided in this section, there is hereby imposed an excise tax on admission to any facility in
this State where live entertainment is provided. If the live entertainment is provided at a facility with a maximum
seating capacity of:

(a) Less than 7,500, the rate of the tax is 10 percent of the admission charge to the facility plus 10 percent of any
amounts paid for food, refreshments and merchandise purchased at the facility.

(b) At least 7,500, the rate of the tax is 5 percent of the admission charge to the facility.

2. Amounts paid for gratuities directly or indirectly remitted to persons employed at a facility where live entertain-
ment is provided or for service charges, including those imposed in connection with the use of credit cards or debit
cards, which are collected and retained by persons other than the taxpayer are not taxable pursuant to this section.

3. A business entity that collects any amount that is taxable pursuant to subsection 1 is liable for the tax imposed,
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but is entitled to collect reimbursement from any person paying that amount.

4, Any ticket for live entertainment must state whether the tax imposed by this section is included in the price of the
ticket. If the ticket does not include such a statement, the taxpayer shall pay the tax based on the face amount of the
ticket. - .

5. The tax imposed by subsection 1 does not apply to:

(a) Live entertainment that this State is prohibited from taxing under the Constitution, laws or treaties of the United
States or the Nevada Constitution.

{b) Live entertainment that is provided by or entirely for the benefit of a nonprofit religious, charitable, fratemal or
other organization that qualifies as a tax-exempt organization pursuant to 26 U.5.C. § 501(c) - or a nonprofit cor-
poration organized or existing under the provisions of chapter 82 of NRS.

{c) Any boxing contest or exhibition govemed by the provisions of chapter 467 of NRS.

(d) Live entertainment that is not provided at a licensed gaming establishment if the facility in which the live enter-
tainment is provided has a maximum seating capacity of less than 268- 200.

(e) Live entertainment that is provided at a licensed gaming establishment that is licensed for less than 51 slot ma-
chines, less than six games, or any combination of slot machines and games within those respective limits, if the fa-
cility in which the live entertainment is provided has a maximum seating capacity of less than 366- 200.

(f) Merchandise sold outside the facility in which the live entertainment is provided, unless the purchase of the mer-
chandise entitles the purchaser to admission to the entertainment.

(g) Live entertainment that is provided at a trade show..

(h) Music performed by musicians who move constantly through the audience if no other form of live entertainment
is afforded to the patrons.

(i) Live entertainment that is provided at a licensed gaming establishment at private meetings or dinners attended by
members of a particular organization or by a casual assemblage if the purpose of the event is not primarily for enter-
tainment.

(j) Live entertainment that is provided in the common area of a shopping mall, unless the entertainment is provided
in a facility located within the mall.

(k) Live entertainment that is incidental fo an amusement ride, a motion simulator or a similar digital, elec-
tronic, mechanical or electromechanical attraction. For the purposes of this paragraph, live entertainment
shall be deemed to be incidental to an amusement ride, a motion simulator or a similar digital, electronic,
mechanical or electromechanical attraction if the live entertainment is:

(1) Not the predominant element of the attraction; and.
(2) Not the primary purpose for which the public rides, attends or otherwise participates in the attraction.

(I} Live entertainment that is provided to the public in an outdoor area, without any requirements for the
payment of an admission charge or the purchase of any food, refreshments or merchandise.
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(m} An cutdoor concert, unless the concert is provided on the premises of a licensed gaming establishment.

(n) Beginning July 1, 2007, race events scheduled at a race track in this State as a part of the National Associ-
ation for Stock Car Auto Racing Nextel Cup Series, or its successor racing series, and all races associated
therewith.

(0) Live entertainment provided in a restaurant which is incidental to any other activities conducted in the
restaurant or which only serves as ambience so long as there is no charge to the patrons for that entertain-
ment.

6. The Nevada Gaming Commission may adopt regulations establishing a procedure whereby a taxpayer that
is a licensed gaming establishment may request an exemption from the tax pursuant to paragraph (o) of suh-
section 5. The regulations must require the taxpayer to seek an administrative ruling from the Chairman of
the Board, provide a procedure for appealing that ruling to the Nevada Gaming Commission and lurther de-
scribe the forms of incidental or ambient entertainment exempted pursuant to that paragraph.

7. As used in this section, "maximum seating capacity” ineans, in the following order of priority:

(a) The maximum occupancy of the facility in which live entertainment is provided, as determined by the State Fire
Marshal or the local governmental agency that has the authority to determine the maximum occupancy of the facil-

ity;

(b) If such a maximum occupancy has not been determined, the maximum occupancy of the facility designated in
any permit required to be obtained in order to provide the live entertainment; or

(c) If such a permit does not designate the maximum occupancy of the facility, the actual seating capacity of the fa-
cility in which the live entertainment is provided.

Sec. 11. NRS 368A.220 is hereby amended to read as follows:.

<< NV ST 368A.220 >>
1. Except as otherwise provided in this section:.

(a) Each taxpayer who is a licensed gaming establishment shall file with the Board, on or before the 24th day of
each month, a report showing the amount of all taxable receipts for the preceding month ; or the month in which
the taxable events occurred. The report must be in a form prescribed by the Board.

(b) All other taxpayers shall file with the Department, on or before the last day of each month, a report showing the
amount of all taxable receipts for the preceding month. The report must be in a form prescribed by the Department.

2, The Board or the Department, if it deems it necessary to ensure payment to or facilitate the collection by the State
of the tax imposed by NRS 368A.200, may require reports to be filed not later than 10 days after the end of each cal-
endar quarter.

3. Each report required to be filed by this section must be accompanied by the amount of the tax that is due for the
period covered by the report.

4. The Board and the Department shall deposit all taxes, interest and penalties it receives pursuant to this chapter in
the State Treasury for credit to the State General Fund.

Sec. 12. Chapter 372 of NRS is hereby amended by adding thereto a new section to read as follows:
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In its adminisiration of the use tax imposed by NRS 372.185, the Department shall not consider the storage,
use or other consumptiou in this State of tangihle personal property which is:

1. Worth $100 or less; and
2. Acquired free of charge at a convention, trade show or other public event.
Sec. 13. NRS 372.7263 is hereby amended to read as follows:

<< NV ST 372.7263 >>
1. In administering the provisions of NRS 372.335, the Department shall apply the exemption for the sale of tangible
personal property delivered by the vendor to a forwarding agent for shipment out of State to include:

(a) The sale of a vehicle to a nonresident to whom a special movement permit has been issued by the Department of
Motor Vehicles pursuant to subsection 1 of NRS 482,3935;

(b) The sale of farm machinery and equipment to a nonresident who submits proof to the vendor that the farm ma-
chinery and equipment wilt be delivered out of State not later than 15 days after the sale; and

(c) The sale of a vessel to a nonresident who submits proof to the vendor that the vessel will be delivered out of
State not later than 15 days after the sale.

2. As used in this section:

(a) g

&) "Farm machinery and equipment” means a farm tractor, implement of husbandry, piece of equipment used for ir-
rigation, or a part used in the repair or maintenance of farm machinery and equipment. The term does not include:

(1) A vehicle required to be registered pursuant to the provisions of chapter 482 or 706 of NRS; or

(2) Machinery or equipment only incidentally employed for theeprienltural-use-ofreal property:

fey agricultural purposes.

(b) "Farm tractor” means a motor vehicle designed and used primarily for drawing an implement of husbandry.

&) (c) "Implement of husbandry" means a vehicle that is designed, adapted or used for agricultural purposes, includ-
ing, without limitation, a plow, machine for mowing, hay baler, combine, picce of equipment used to stack hay, till,
harvest, handle agricultural commodities or apply fertilizers, or other heavy, movable equipment designed, adapted
or used for agricultural purposes.

Sec. 14. NRS 372.7263 is hereby amended to read as follows:

<< NV 8T 372.7263 >>
+ In administering the provisions of NRS 372.335, the Department shall apply the exemption for the sale of tangible
personal property delivered by the vendor to a forwarding agent for shipment out of State to include:

{a) 1. The sale of a vehicle to a nonresident to whom a special movement permit has been issued by the Department
of Motor Vehicles pursuant to subsection 1 of NRS 482.3955;

9 2. The sale of farm machinery and equipment , as defined in section 30 of this act, to a nonresident who sub-
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mits preof to the vendor that the farm machinery and equipment will be delivered out of State not later than 15 days
after the sale; and

£} 3. The sale of a vessel to a nonresident who submits proof to the vendor that the vessel will be delivered out of
State not later than 15 days after the sale.

Sec. 15. Chapter 374 of NRS is hereby amended by adding thereto the provisions set forth as sections 16 and 17 of
this act.

Sec. 16.

In its administration of the use tax imposed by NRS 374.190, the Department shall not consider the storage,
use or other consumption in a county of tangible personal property which is:

1. Worth 5100 or less; and
2. Acquired [ree of charge at a convention, trade show or other public event.
Sec. 17.

I. There are exempted from the taxes imposed by this chapter the gross receipts from the sale, storage, use or
other consumption in a county of farm machinery and cquipment.

2. As used in this section:

(a) "Farm machinery and equipment" means a farm tractor, implement of husbandry, picce of equipment
used for irrigation, or a part used in the repair or maintenance of farm machinery and equipment. The term
does not include:

(1) A vehicle required to be registered pursuant to the provisions of chapter 482 or 706 of NRS; or
(2) Machinery or equipment only incidentally employed for agricultural purposes.

(b) "Farm fracter" means a motor vehicle designed and used primarily for drawing an implement of hus-
bandry.
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(¢) "Implement of husbandry" means a vehicle that is designed, adapted or used for agricultural purposes,
including, without limitation, a plow, machine for mowing, hay baler, combine, piece of equipment used to
stack hay, till, harvest, handle agricultural commeodities or apply fertilizers, or other heavy, movable equip-
ment designed, adapted or used for agricultural purposes.

Sec. 18. NRS 374.030 is hereby amended to read as follows:

<< NV ST 374.030 >>
1. "Gross receipts" means the total amount of the sale or lease or rental price, as the case may be, of the retail sales
of retailers, valued in money, whether received in money or otherwise, without any deduction on account of any of
the following:

(a) The cost of the property sold. However, in accordance with such rules and regulations as the Department may
prescribe, a deduction may be taken if the retailer has purchased property for some other purpose than resale, has re-
imbursed his vendor for tax which the vendor is required to pay to the county or has paid the use tax with respect to
the property, and has resold the property before making any use of the property other than retention, demeonstration
or display while holding it for sale in the regular course of business. If such a deduction is taken by the retailer, no
refund or eredit will be allowed to his vendor with respect to the sale of the property.

(b) The cost of the materials used, labor or service cost, interest paid, losses or any other expense.
{c) The cost of transportation of the property before its sale to the purchaser.

2. The total amount of the sale or lease or rental price includes all of the following:

{a) Any services that are a part of the sale.

{b) All receipts, cash, credits and property of any kind.

{c) Any amount for which credit is allowed by the seller to the purchaser.

3. "Gross receipts" does not include any of the following:

{a) Cash discounts allowed and taken on sales.

{b) The sale price of property returned by customers when the full sale price is refunded either in cash or credit, but
this exclusion does not apply in any instance when the customer, in order to obtain the refund, is required to pur-
chase other property at a price greater than the amount charged for the property that is returned.

(c) The price received for labor or services used in installing or applying the property sold.

(d) The amount of any tax, not including any manufacturers' or importers' excise tax, imposed by the United States
upon or with respect to retail sales, whether imposed upon the retailer or the consumer.

4. For purposes of the sales tax, if the retailers establish to the satisfaction of the Department that the sales tax has
been added to the total amount of the sale price and has not been absorbed by them, the total amount of the sale
price shall be deemed to be the amount received exclusive of the tax imposed.
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Sec. 19. NRS 374.070 is hereby amended to read as follows:

<< NV ST 374.070 >>
1. "Sales price" means the total amount for which tangible property is sold, valued in money, whether paid in money
or otherwise, without any deduction on account of any of the following:. .

(a) The cost of the property sold.

(b) The cost of the materials used, labor or service cost, interest charged, losses, or any other expenses.
(¢) The cost of transportation of the property before its purchase.

2. The total amount for which property is sold includes all of the following:

(a) Any services that are a part of the sale.

(b) Any amount for which credit is given to the purchaser by the seller.

3. "Sales price" does not include any of the following:

(a) Cash discounts allowed and taken on sales.

{b) The amount charged for property returned by customers when the entire amount charged therefor is refunded in
cash or credit, except that this exclusion does not apply in any instance when the customer, in order to obtain the re-
fund, is required to purchase other property at a price greater than the amount charged for the property that is re-
turned.

(c) The amount charged for labor or services rendered in installing or applying the property sold.

{d) The amount of any tax, not including any manufacturers’ or importers' excise tax, imposed by the United States
upon or with respect to retail sales, whether imposed upon the retailer or the consumer.

{e) The amount of any tax imposed by the State of Nevada upon or with respect to the storage, use or other con-
sumption of tangible personal property purchased from any retailer,

() The amount of any allowance against the selling price given by a retailer for the value of a used xehiele-or vessel
which is taken in trade on the purchase of another vehiele-or vessel.

Sec. 20. NRS 375.090 is hereby amended to read as follows:

<<NV ST 375.090 >>
The taxes imposed by NRS 375.020, 375.023 and 375.026 do not apply to:

1. A mere change in identity, form or place of organization, such as a transfer between a corporation and its parent
corporation, a subsidiary or an affiliated corporation if the affiliated corporation has identical common ownership.

2, A transfer of title to the United States, any territory or state or any agency, department, instrumentality or political
subdivision thereof.

3. A transfer of title recognizing the true status of ownership of the real property.

4. A transfer of title without consideration from one joint tenant or tenant in common to one or more remaining joint
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tenants or tenants in common.

5. A transfer of title between spouses, including gifts, or to effect a property settlement agreement or between former
spouses m compliance with a decree of divorce.

6. A transfer of title to or from a trust without consideration if & certificate of trust is presented at the time of trans-
fer.

7. Transfers, assignments or conveyances of unpatented mines or mining claims.

8. A transfer, assignment or other conveyance of real property to a corporation or other business organization if the
persen conveying the property owns 100 percent of the corporation or organization to which the conveyance is
made.

9. A transfer, assignment or other conveyance of real property if the owner of the property is related to the person to
whom it is conveyed within the first degree of lineal consanguinity or affinity.

10. A conveyance of real property by deed which becomes effective upon the death of the grantor pursuant to NRS
111.109.

11. The making, delivery or filing of conveyances of real property to make effective any plan of reorganization or
adjustment:

{a) Confirmed under the Bankruptcy Act, as amended, 11 U.S.C. §§ 101 et seq.;
{b) Approved in an equity receivership proceeding involving a railroad, as defined in the Bankruptcy Act; or
{c) Approved in an equity receivership proceeding invelving a corporation, as defined in the Bankruptey Act,

if the making, delivery or filing of instruments of transfer or conveyance occurs within 5 years after the date of the
confirmation, approval or change.

12. The making or delivery of conveyances of real property to make effective any order of the Securities and Ex-
change Commission if:

(a) The order of the Securities and Exchange Commission in obedience to which the transfer or conveyance is made
recites that the transfer or conveyance is necessary or appropriate to effectuate the provisions of section 11 of the
Public Utility Holding Company Act of 1935, 15 U.8.C. § 79k;

(b} The order specities and itemizes the property which is ordered to be transferred or conveyed; and
(c) The transfer or conveyance is made in obedience to the order.

13. A transfer to an educational foundation. As used in this subsection, "educational foundation" has tbe meaning
ascribed to it in subsection 3 of NRS 388.750.

14. A transfer to a university foundation. As used in this subsection, "university foundation" has the meaning
ascribed to it in subsection 3 of NRS 396.405.

Sec. 21. NRS 374.265 is hereby amended to read as follows:

<< NV 8T 374.265 >>
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"Exempted from the taxes imposed by this chapter,” as used in NRS 374.265 to 374.355, inclusive, and section 17
of this act means exempted from the computation of the amount of taxes imposed.

Sec. 22. NRS 374.286 is hereby amended to read as follows:

<<NV ST 374.286 >>
1. There are exempted from the taxes imposed by this chapter the gross receipts from the sale , of;-and-the storage,

use or other consumption in a county of ; farm machinery and equipment . employed-for-the-agrieutural-use-ofreat
1 I j -

2. As used in this section:

(2)

@5} "Farm machinery and equipment" means a farm tractor, implement of husbandry, piece of equipment used for ir-
rigation, or a part used in the repair or maintenance of farm machinery and equipment. The term dees not include:

(1) A vehicle required to be registered pursuant to the provisions of chapter 482 or 706 of NRS; or

(2) Machinery or equipment only incidentally employed for the-agriewlturaluse-of real-property-

ey agricultural purposes.

{b) "Farm tractor" means a motor vehicle designed and used primarily for drawing an implement of husbandry.

£ (c) "Implement of husbandry™ means a vehicle that is designed, adapted or used for agricultural purposes, includ-
ing, without limitation, a plow, machine for mowing, hay baler, combine, piece of equipment used to stack hay, till,
harvest, handle agricultural commodities or apply fertilizers, or other heavy, movable equipment designed, adapted
or used for agricultural purposes.

Sec. 23. NRS 374.7273 is hereby amended to read as follows:

1. In administering the provisions of NRS 374.340, the Department shall apply the exemption for the sale of tangible
personal property delivered by the vendor to a forwarding agent for shipment out of State to include:

(a) The sale of a vehicle to a nonresident to whom a special movement permit has been issued by the Department of
Motor Vehicles pursuant to subsection 1 of NRS 482.3955;

{b) The sale of farm machinery and equipment to a nonresident who submits proof to the vendor that the farm ma-
chinery and equipment will be delivered out of State not later than 15 days after the sale; and

(c) The sale of a vessel to a nonresident who submits proof to the vendor that the vessel will be delivered out of
State not later than 15 days after the sale.

2. As used in this section:

(a) 24

5} "Farm machinery and equipment” means a farm tractor, implement of husbandry, piece of equipment used for ir-
rigation, or a part used in the repair or maintenance of farm machinery and equipment. The term does not include:

(1) A vehicle required to be registered pursuant to the provisions of chapter 482 or 706 of NRS; or
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(2) Machinery or equipment only incidentally employed for the-agrienltural-use-ofreal property:

€e) agricultural purposes.
(b} "Farm tractor” means a motor vehicle designed and use.d primarily for drawing an implement of husbandry.

£ (c) "Implement of husbandry” means a vehicle that is designed, adapted or used for agricultural purposes, includ-
ing, without limitation, a plow, machine for mowing, hay baler, combine, piece of equipment used to stack hay, till,
harvest, handle agricultural commodities or apply fertilizers, or other heavy, movable equipment designed, adapted
or used for agricultural purposes.

Sec. 24. NRS 374.7273 is hereby amended to read as follows:

<< NV 8T 374.7273 >>
+ In administering the provisions of NRS 374.340, the Department shall apply the exemption for the sale of tangible
personal property delivered by the vendor to a forwarding agent for shipment out of State to include:

€a} 1. The sale of a vehicle to a nonresident to whom a special movement permit has been issued by the Department
of Motor Vehicles pursuant to subsection 1 of NRS 482.3955;

) 2. The sale of farm machinery and equipment , as defined in section 30 of this act, to a nonresident who sub-
mits proof to the vendor that the farm machinery and equipinent will be delivered out of State not later than 15 days
after the sale; and

e} 3. The sale of a vessel to a nonresident who submits proof to the vendor that the vessel will be delivered out of
State not later than 15 days after the sale.

Sec. 25. Section 64 of Chapier 400, Statutes of Nevada 2003, at page 2374, is hereby amended to read as follows:

Sec. 64. NRS 374.070 is hereby amended to read as follows:

1. "Sales price" means the total amount for which tangible property is sold, valued in money, whether paid in money
or otherwise, without any deduction on account of any of the following:

(a) The cost of the property sold.
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(b) The cost of the materials used, labor or service cost, interest charged, losses, or any other expenses.
(c) The cost of transportation of the property before its purchase.

2. The total amount for which property is sold includes all of the following:

(a) Any services that are a part of the sale.

(b) Any amount for which credit is given to the purchaser by the seller.

3. "Sales price” does not include any of the following:

(a) Cash discounts allowed and taken on sales.

(b) The amount charged for property returned by customers when the entire amount charged therefor is refunded
either in cash or credit; but this exclusion does not apply in any instance when the customer, in order to obtain the
refund, is required to purchase other property at a price greater than the amount charged for the property that is re-
turned,

(c) The amount charged for labor or services rendered in installing or applying the property sold.

(d) The amount of any tax , € not including ;hewewver; any manufacturers' or importers’ excise tax , ¥ imposed by the
United States upon or with respect to retail sales, whether imposed upon the retailer or the consumer.

(e) The amount of any tax imposed by the State of Nevada upon or with respect to the storage, use or other con-
sumption of tangible personal property purchased from any retailer.

(f) The amount of any allowance against the selling price given by a retailer for the value of a used vehicle which is
taken in trade on the purchase of another vehicle.

Sec. 26. Section 138 of Chapter 400, Statutes of Nevada 2003, at page 2409, is hereby amended to read as follows:
Sec. 138. NRS 344087, 374.112, 374.113, 374.286, 374,291, 374.2911, 374.322 and 374,323 are hereby repealed.
Sec. 27. Section 139 of Chapter 400, Statutes of Nevada 2003, at page 2409, is hereby amended to read as follows:
Sec. 139. 1. This section and section 102 of this act become effective upon passage and approval.

2. Sections 103 to 135, inclusive, of this act become effective on July 1, 2003.

3. Sections 1 to 29, inclusive, 32 to 38, inclusive, 40 to 50, inclusive, 52 to 57, inclusive, 66, 67, 69 to 72, inclusive,
74 to 80, inclusive, 83, 84, 85, 87 to 92, inclusive, 94 to 101, inclusive, 136 and 137 of this act become effective:

(2) Upon passage and approval for the purposes of adopting regulations and performing any other preparatory ad-
ministrative tasks that are necessary to carry out the provisions of this act; and

(b) On January 1, 2006, for all other purposes.

4. Sections 30 and 39 of this act become effective on January 1, 2006, only if the proposal submitied pursuant to
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sections 103 to 107, inclusive, of this act is approved by the voters at the General Election on November 2, 2004.

5. Sections 31, 51, 58 60 to 65, inclusive, 68, 73, 81, 82, 86, 93 and 138 of this act become effective on January 1,
2006, only if the proposal submitted pursuant to sections 103 to 107, inclusive, of this act is not approved by the
voters at the General Election on November 2, 2004, . .

Sec. 28.

At the General Election on November 7, 2006, a proposal must be submitted to the registered voters of this State to
amend the Sales and Use Tax Act, which was enacted by the 47th session of the Legislature of the State of Nevada
and approved by the Governor in 1955, and subsequently approved by the people of this State at the General Elec-
tion held on November 6, 1956,

Sec. 29.

At the time and in the manner provided by law, the Secretary of State shall transmit the proposed Act to the several
county clerks, and the county clerks shall cause it to be published and posted as provided by law.

Sec. 30.

The proclamation and notice to the voters given by the county clerks pursuant to faw must be in substantially the fol-
lowing form:

Notice is hereby given that at the General Election on November 7, 2006, a question will appear on the ballot for the
adoption or rejection by the registered voters of the State of the following proposed Act:

AN ACT to amend an Act entitled "An Act to provide revenue for the State of Nevada; providing for sales and use
taxes; providing for the manner of collection; defining certain terms; providing penalties for violation, and other
matters properly relating thereto." approved March 29, 1955, as amended.

THE PEOPLE OF THE STATE OF NEVADA DO ENACT AS FOLLOWS:
Section 1, The above-entitled Act, being Chapter 397, Statutes of Nevada 1955, at page 762, is hereby amended by
adding thereto a new section to be designated as section 18.2, immediately following section 18.1, to read as fol-
fows:

Sec. 18.2. "Vehicle” has the meaning ascribed to it in NRS 482.135.

Sec. 2. The above-entitled Act, being Chapter 397, Statutes of Nevada 1955, at page 762, is hereby amended by
adding thereto a new section to be designated section 55.5, immediately following section 55 to read as follows:

Sec. 55.5. 1, There are exempted from the taxes imposed by this Act the gross receipts from the sale, stor-
age, use or other consumption in a county of farm machinery and equipment.

2. As used in this section:

(a) "Farm machinery and equipment” means a farm tractor, implement of husbandry, piece of equipment
used for irrigation, or a part used in the repair or maintenance of farm machinery and equipment. The term
does not include:

(1) A vehicle required to be registered pursuant to the provisions of chapter 482 or 706 of NRS; or
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{2) Machinery or equipment only incidentally employed for agricnltural purposes.

(b) "Farm tractor" means a motor vehicle designed and used primarily for drawing an implement of hus-
bandry.

(c) "Implement of husﬁandry"-means a vehicle that is designed, adapted or used for agricultural purposes,
including, without limitation, a plow, machine for mowing, hay baler, combine, piece of equipment used to
stack hay, till, harvest, handle agricultural commodities or apply fertilizers, or other heavy, movable equip-
ment designed, adapted or used for agricultural purposes.

Sec. 3. Section 11 of the above-entitled Act, being Chapter 397, Statutes of Nevada 1955, at page 764, is hereby
amended to read as follows:

Sec. 11. 1. "Sales price” means the total amount for which tangible property is sold, valued in money, whether
paid in money or otherwise, without any deduction on account of any of the following:

{a) The cost of the property sold.

(b) The cost of materials used, labor or service cost, interest charged, losses, or any other expenses.
(c) The cost of transportation of the property priorto before itspurchase.

2. The total amount for which property is sold includes all of the following:

(a) Any services that are a part of the sale.

(b) Any amount for which credit is given to the purchaser by the seller.

3. "Sales price" does not include any of the following:

{(a) Cash discounts allowed and taken on sales.

(b} The amount charged for property returned by customers when the entire amount charged therefor is refunded
either in cash or credit —but , except that this exclusion shalt does not apply in any instance when the customer, in
order to obtain the refund, is required to purchase other property at a price greater than the amount charged for the
property that is returned.

(¢) The amount charged for labor or services rendered in installing or applying the property sold.

(d) The amount of any tax , £ not including ~hewever; any manufacturers’ or importers' excise tax , y imposed by
the United States upon or with respect to retail sales, whether imposed upon the retailer or the consumer.

(e) The amount of auy allowance against the selling price given by a retailer for the value of a used vehicle
which is taken in trade on the purchase of another vehicle.

Sec. 4. Section 12 of the above-entitled Act, being Chapter 397, Statutes of Nevada 1955, at page 764, is hercby
amended to read as follows:

Sec. 12. 1. "Gross receipts” means the total amount of the sale or lease or rental price, as the case may be, of the
retail sales of retailers, valued in money, whether received in money or otherwise, without any deduction on account
of any of the following:
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(a) The cost of the property sold. However, in accordance with such rules and regulations as the Tax Commission
may prescribe, a deduction may be taken if the retailer has purchased property for some other purpose than resale,
has reimbursed his vendor for tax which the vendor is required to pay to the State or has paid the use tax with re-
spect to the property, and has resold the property priorte before making any use of the property other than retention,

. demonstration or display while holding it for sale in the regular course of business. If such a deduction is taken by
the retailer, no refund or credit will be allowed to his vendor with respect to the sale of the property.

(b) The cost of the materials used, tabor or service cos t, interest paid, losses ; or any other expense.
(¢) The cost of transportation of the property prierte before its sale to the purchaser.

2. The total amount of the sale or lease or rental price includes all of the following:

(a) Any services that are a part of the sale.

(b) All receipts, cash, credits; and property of any kind.

{c} Any amount for which credit is allowed by the seller to the purchaser.

3. "Gross receipts" de does not include any of the following:

{a) Cash discounts allowed and taken on sales.

(b} Sele The sale price of property returned by customers when the full sale price is refunded either in cash or
credit , = but this exclusion shal dees not apply in any instance when the customer, in order to obtain the refund, is
required to purchase other property at a price greater than the amount charged for the property that is returned.

(c) The price received for tabor or services used in installing or applying the property sold.

{(d) The amount of any tax , £ not including —hewewver; any manufacturers' or importers’ excise tax , 3 imposed by
the United States upon or with respect to retail sales , whether imposed upon the retailer or the consumer.

{€) The amount of any allowance against the selling price given by a retailer for the value of a used vehicle
which is taken in trade on the purchase of another vehicle.

4. For purposes of the sales tax, if the retailers establish to the satisfaction of the Tax Commission that the sales
tax has been added to the total amount of the sale price and has not been absorbed by them, the total amount of the
sale price shall be deemed to be the amount received exclusive of the tax imposed.

Sec. 5. This Act becomes effective on January 1, 2007.
Sec. 31.

The ballot page assemblies and the paper ballots to be used in voting on the question must present the question in
substantially the following form:

Shall the Sales and Use Tax Act of 1955 be amended to exempt from the taxes imposed by this Act on the gross re-
ceipts from the sale and the storage, use or other consumption of tangible personal property, the value of any used
vehicle taken in trade on the purchase of another vehicle and to exempt from the taxes imposed by this Act on the
gross receipts from the sale and the storage, use or other consumption of tangible personal property, the value of
farm machinery and equipment?
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Yes (BOX) No (BOX)
Sec. 32.

The explanation of the question which must appear on each paper ballot and sample ballot and in every publication
and posting of notice of the question must be in substantially the following form:

(Explanation of Question)
The proposed amendment to the Sales and Use Tax Act of 1955 would exempt from the taxes imposed by this Act
on the gross receipts from the sale and the storage, use or other consumption of tangible personal property, the value
of any used vehicle taken in trade on the purchase of another vehicle and the value of farm machinery and equip-
ment. The Legislature has amended the Local School Support Tax Law and the City-County Relief Tax Law to
provide the same exemption for farm machinery and equipment if this proposal is adopted.

Sec. 33.

If a majority of the votes cast on the question submitted to the voters is yes, the amendment to the Sales and Use Tax
Act of 1955 becomes effective on January 1, 2007. If less than a majority of votes cast on the question submitted to
the voters is yes, the question fails and the amendment to the Sales and Use Tax Act of 1955 does not become ef-
fective.

Sec. 34.
All general election laws not inconsistent with this act are applicable.
Sec. 35.

Any informalities, omissions or defects in the content or making of the publications, proclamations or notices
provided for in this act and by the general election laws under which this election is held must be so construed as not
to invalidate the adoption of the act by a majority of the registered voters voting on the question if it can be ascer-
tained with reasonable certainty from the official returns transmitted to the Office of the Secretary of State whether
the proposed amendment was adopted by a majority of those registered voters.

<< Repealed: NV ST 368A.130, 368A.210, 374.107 >>
Sec. 36.

1. NRS 368A.130 and 368A.210 are hereby repealed.

2. NRS 374.107 is hereby repealed.

3. Sections 58 and 59 of Chapter 400, Statutes of Nevada 2003, at page 2371, are hereby repealed.
Sec. 37. 1. This section becomes effective upon passage and approval.

2. Section 22 of'this act:

(a) Becomes effective upon passage and approval for the purpose of adopting regulations and on July 1, 2005, for all
other purposes; and

(b) Expires by limitation on December 21, 2005.

3. Sections 1 to 12, inclusive, 13, 16, 20 and subsection 1 of section 36 of this act become effective on July 1, 2005.
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4. Sections 25 to 35, inclusive, and subsection 3 of section 36 of this act become effective on October 1, 2005.
5. Sections 13 and 23 of this act become effective on January 1, 2006,

6. Sections 14, 17, 21 and 24 of this act become effective on January 1, 2007, only if the proposal submitted pursu-
ant to sections 28 to 35, inclusive, of this act is approved by the voters at the General Election on November 7, 2006,

7. Sections 18, 19 and subsection 2 of section 36 of this act become effective on January 1, 2007, only if the propos-
al submitted pursuant to sections 28 to 353, inclusive, of this act is not approved by the voters at the General Election
on November 7, 2006.

Approved by the Governor June 17, 2005.
NV LEGIS 484 (2005)

END OF DOCUMENT
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West's Nevada Revised Statutes Annotated Currentness
Title 32. Revenue and Taxation
=+ Chapter 368A. Tax on Live Entertainment
General Provisions

368A.010. Definitions

As used in this chapter, unless the context otherwise requires, the words and terms defined in NRS 368A.020 to 368A. 113,
inclusive, have the meanings ascribed to them in those sections.

[FN1] See Historical and Statutory Notes below for effective date information.

I68A.020. " Admission charge” defined

"Admission charge" means the total amount, expressed in terms of money, of consideration paid for the right or privilege to
have access to a facility where live entertainment is provided. The term includes, without limitation, an entertainment fee, a
cover charge, a table reservation fee, or a required minimum purchase of food, refreshments or merchandise,

[FN1] See Historical and Statutory Notes below for effective date information,

368A.030. "Board” defined

"Board" means the State Gaming Control Board.
[FN1] See Historical and Statutory Notes below for effective date information.
308A.040, "Buosiness” defined

"Business" means any activity engaged in or caused to be engaged in by a business entity with the object of gain, benefit or
advantage, either direct or indirect, to any person or governmental entity.

[FN1] See Historical and Statutory Notes below for effective date information.

3684.050. "Business entity’ defined

1. "Business entity" includes:

(a) A corporation, partnership, proprietorship, limited-liability corupany, business association, joint venture, limited-liability
partnership, business trust and their equivalents organized under the laws of this state or another jurisdiction and any other
type of entity that engages in business.

(b) A natural person engaging in a business if he is deemed to be a business entity pursuant to NRS 368A.120,
2. The term does not include a governmental entity.
[FN1] See Historical and Statutory Notes below for effective date information.

368A.053. "Casual assemblage’ defined
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"Casual assemblage" includes, without limitation:
1. Participants in conventions, business meetings or tournaments governed by chapter 463 of NRS, and their guests; or

2. Persons celebrating a friend's or family member's wedding, birthday, anniversary, graduation, religious ceremony or
similar occasion that is generally recognized as customary for celebration.

3684055, "Commission" defined

"Commission" means the Nevada Gaming Commission,

368A.860. "Facilitv"” defined

1. "Facility" means:

(a) Any area or premises where live entertainment is provided and for which consideration is collected for the right or
privilege of entering that area or thosc premises if the live entertainment is provided at:

(1) An establishment that is not a licensed gaming establishment; or

(2) A licensed gaming establishment that is licensed for less than 51 slot machines, less than [six] 6 games, or any
combination of slot machines and games within those respective limits.

(b) Any area or premises where live entertainment is provided if the live entertainment is provided at any other licensed
gaming establishment.

2. "Facility"” encompasses, if live entertainment is provided at a licensed gaming establishment that is licensed for;

(a) Less than 51 slot machines, less than 6 games, or any combination of slot machines and games within those respective
limits, any area or premises where the live entertainment is provided and for which consideration is collected, from one or
more pairons, for the right or privilege of entering that area or those premises, even if additional consideration is collected for
the right or privilege of entering a smaller venue within that area or those premises; or

(b} At least 51 slot machines or at least 6 games, any designated area on the premises of the licensed gaming establishment
within which the live entertainment is provided.

[FN1] See Historical and Statutory Notes below for effective date information.

J68A.870, "Game" delined

"Game" has the meaning ascribed to it in NRS 463.0152.
[FN1] See Historical and Statutory Notes below for effective date information.

308A.080. "Licensed gaming establishment"” defined

"Licensed gaming establishment" has the meaning ascribed to it in NS 463.01609.

|FN1] See Historical and Statutory Notes below for effective date information.
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368,090, "Live entertainment” defiyed

1. "Live entertainment” means any activity provided for pleasure, enjoyment, recreation, relaxation, diversion or other similar
purpose by a person or persons who are physically present when providing that activity to a patron or group of patrons who
are physically present.

2. The term:
(a) Includes, without limitation, any one or more of the following activities:
(1) Music or vocals provided by one or more professional or amateur musicians or vocalists;
(2) Dancing performed by one or more professional or amateur dancers or performers;
(3) Acting or drama provided by one or more professional or amateur actors or players;
(4) Acrobatics or stunts provided by one or more professional or amateur acrobats, performers or sunt persons;

(5) Animal stunts or performances induced by one or more animal handlers or trainers, except as otherwise provided in
subparagraph {7} of paragraph (b);

(6) Athletic or sporting contests, events or exhibitions provided by one or more professional or amateur athletes or
sportsmen;

{7) Comedy or magic provided by one or more professional or amateur comedians, magicians, illusionists, entertainers or
performers;

{8) A show or production involving any combination of the activities described in subparagraphs (1) to (7), inclusive; and

(9) A performance involving one or more of the activities described in this paragraph by a disc jockey who presents
recorded music. For the purposes of this subsection, a disc jockey shall not be deemed to have engaged in a performance
involving one or more of the activities described in this paragraph if the disc jockey generally limits his interaction with
patrons to introducing the recorded music, making announcements of general interest to patrons, and explaining,
encouraging or directing participatory activities between patrons.

(b} Excludes, without limitation, any one or more of the following activities:

(1) Instrumental or vocal music, which may or may not be supplemented with commentary by the musicians, in a
restaurant, lounge or similar area if such music does not routinely rise to the volume that interferes with casual
conversation and if such music would not generally cause patrons to watch as well as listen;

{2) Occasional performances by employees whose primary job function is that of preparing, selling or serving food,
refreshments or beverages to patrons, if such performances are not advertised as entertainment to the public;

(3) Performances by performers of any type if the performance occurs in a licensed gaming establishment other than a
licensed gaming establishment that is licensed for Iess than 51 slot machines, less than 6 games, or any combination of slot
machines and games within those respective limits, as long as the performers stroll continuously throughout the facility;
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(4) Performances in arcas other than in nightclubs, lounges, restaurants or showrooms, if the performances occur in a
licensed gaming establishment other than a licensed gaming establishment that is licensed for less than 51 slot machines,
less than 6 games, or any combination of slot machines and games within those respective fimits, which enhance the theme
of the establishment or attract patrons to the areas of the performances, as long as any seating provided in the immediate
area of the performers is limited to seating at slot machines or gaming tables;

(5) Television, radio, closed circuit or Internet broadcasts of live entertainment;

(6) Entertainment provided by a patron or patrons, including, without limitation, singing by patrons or dancing by or
between patrons;

(7) Animal behaviors induced by animal trainers or carctakers primarily for the purpose of education and scientific
research; and

(8) An occastonal activity, including, without limitation, dancing, that:
(I} Does not constitute a performance;
(I} Is not advertised as entertainment to the public;
(IIT) Primarily serves to provide ambience to the facility; and
(IV) Is conducted by an employee whose primary job function is not that of an entertainer.

[FN1] See Historical and Statutory Notes below for effective date information.

3684.097, "Shopping mall” defined

"Shopping mall" includes any area or premises where multiple vendors assemble for the primary purpose of sclling goods or
services, regardless of whether consideration is collected for the right or privilege of entering that area or those premises.

36BA. 108, "Slot machine” defined

"Slot machine" has the meaning ascribed to it in NRS 463.0191.

[FNI1] See Historical and Statutory Notes below for effective date information,
308A,118, "Taxpaver” defined
"Taxpayer" means:

1. If live entertainment that is taxable under this chapter is provided at a licensed gaming establishment, the person licensed
to conduct gaming at that establishment.

2. Except as otherwise provided in subsection 3, if live entertainment that is taxable under this chapter is not provided at a
licensed gaming establishment, the owner or operator of the facility where the live entertainment is provided.

3. If live entertainment that is taxable under this chapter is provided at a publicly owned facility or on public land, the person
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who collects the taxable receipts.
[FN1] See Historical and Statutory Notes below for effective date information.

IGRA IS, "Trade show™ defined

"Trade show" means an event of limited duration primarily attended by members of a particular trade or industry for the
purpose of exhibiting their merchandise or services or discussing matters of interest to members of that trade or industry.

I68A 120, Najural persons who are deemed fo be husiness entifies

A natural person engaging in a business shall be deemed to be a business entity that is subject to the provisions of this chapter
if the person is required to file with the Internal Revenue Service a Schedule C (Form 1040), Profit or Loss From Business
Form, or its equivalent or successor form, or a Schedule E (Form 1040}, Supplemental Income and Loss Form, or its
equivalent or successor form, for the business.

[FN1] See Historical and Statutory Notes below for effective date information.

Administration

368A.130. Repealed

368A.140. Duties of Beard, Comumission and Bepartment: applicabilify of chapters 364 and 463 of NRS

1. The Board shall collect the tax imposed by this chapter from taxpayers who are licensed gaming establishments. The
Commission shall adopt such regulations as are necessary to carry out the provisions of this subsection. The regulations must
be adopted in accordance with the provisions of chapter 233B of NRS and must be codified in the Nevada Administrative
Code.

2. The Department shall:

(a) Collect the tax imposed by this chapter from all other taxpayers; and

(b) Adopt such regulations as are necessary to carry out the provisions of paragraph (a).
3. For the purposes of:

(a) Subsection 1, the provisions of chapter 463 of NRS relating to the payment, collection, administration and enforcement of
gaming license fees and taxes, including, without limitation, any provisions relating to the imposition of penalties and
interest, shall be deemed to apply to the payment, collection, administration and enforcement of the taxes imposed by this
chapter to the extent that those provisions do not conflict with the provisions of this chapter.

(b) Subsection 2, the provisions of chapter 360 of NRS relating to the payment, collection, administration and enforcement of
taxes, including, without limitation, any provisions relating to the imposition of penalties and interest, shall be deemed to
apply to the payment, collection, administration and enforcement of the taxes imposed by this chapter to the extent that those
provisions do not conflict with the provisions of this chapter.
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4. To ensure that the tax imposed by NRS 368A.200 is collected fairly and equitably, the Commission, the Board and the
Department shall:

(a) Jointly, coordinate the administration and collection of that tax and the regulation of taxpayers who are liable for the
payment of the tax.

(b) Upon request, assist the other agencies in the collection of that tax.
[FN1] See Historical and Statutory Notes below for effective date information.

J68A.150, Establishment of amount of tax Hahility when Board or Bepartment deternyines that faxpaver is actine with
intent to defraud State or to evade pavment of tax

1 If:

{a) The Board determines that a taxpayer who is a licensed gaming establishment is taking any action with intent to defraud
the State or to evade the payment of the tax or any part of the tax imposed by this chapter, the Board shall establish an
amount upon which the tax imposed by this chapter must be based.

(b} The Department determines that a taxpayer who is not a licensed gaming establishment is taking any action with intent to
defraud the Stafe or to evade the payment of the tax or any part of the tax imposed by this chapter, the Department shall
establish an amount upon which the tax imposed by this chapter must be based.

2. The amount established by the Board or the Department pursuant to subsection 1 must be based upon the tax liability of
busiuess entitics that are deemed comparable by the Board or the Department to that of the taxpayer.

[FNI] See Historical and Statatory Notes below for effective date information.

368A.160. Maintenance and avalkability of recerds fur determining Habilitv of taxpayer: liabilitv te taxpaver of lessee,
assignee or transferee of certain nremises: penalty

1. Each person responsible for maintaining the records of a taxpayer shall:

{a) Keep such records as may be necessary to determine the amount of the liability of the taxpayer pursuant to the provisions
of this chapter;

(b} Preserve those records for:

(1) At least 5 years if the taxpayer is a licensed gaming establishment or until any litigation or prosecutiou pursuant to this
chapter is finally determined, whichever is longer; or

(2) At least 4 years if the taxpayer is not a licensed gaming establishment or until any litigation or prosecution pursuant to
this chapter is finally determined, whichever is longer; and

(c) Make the records available for inspection by the Board or the Department upon demand at reasonable times during
regular business hours.

2. The Commission and the Department may adopt regulations pursuant to NRS 368A.140 specifying the types of records
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which must be kept to determine the amount of the Hability of a taxpayer for the tax imposed by this chapter.

3. Any agreement that is entered into, modified or extended after January 1, 2004, for the lease, assignment or transfer of any
premises upon which any activity subject to the tax imposed by this chapter is, or thereafter may be, conducted shall be
deemed to inchide a provision that the taxpayer required to pay the tax must be allowed access to, upon demand, all books,
records and financial papers held by the lessee, assignee or transferee which must be kept pursuant to this section. Any
person conducting activities subject to the tax imposed by NRS 368A.200 who fails to maintain or disclose his records
pursuant to this subsection is liable to the taxpayer for any penalty paid by the taxpayer for the late payment or nonpayment
of the tax caused by the failure to maintain or disclose records.

4. A person who violates any provision of this section is guilty of a misdemeanor.
[FN1] See Historical and Statutory Notes below for effective date information.

3684170, Examination of records by Board or Departmient:
examination of records outside State

avinent of expenses of Board or Denaviment for

1. To verify the accuracy of any report filed or, if no report is filed by a taxpayer, to determine the amount of tax required to
be paid:

(a) The Board, or any person authorized in writing by the Board, may examine the books, papers and records of any licensed
gaming establishment that may be lable for the tax imposed by this chapter.

(b) The Departinent, or any person authorized in writing by the Department, may examine the books, papers and records of
any other person who may be liable for the tax imposed by this chapter.

2. Any person who may be liable for the tax imposed by this chapter and who keeps outside of this state any books, papers
and records relating thereto shall pay to the Board or the Department an amount equal to the allowance provided for state
officers and employees generally while traveling outside of the State for each day or fraction thereof during which an
employee of the Board or the Department is engaged in examining those documents, plus any other actual expenses incurred
by the employee while he is absent fromn his regular place of employment to examine those documents,

[FN1] See Historical and Statutory Notes below for effective date information.

368A.180. Confidentiality of vecords and files of Board and Depariment

1. Except as otherwise provided in this section and NRS 360.236, the records and files of the Board and the Department
concerning the administration of this chapter are confidential and privileged. The Board, the Department and any employee
of the Board or the Department engaged in the administration of this chapter or charged with the custody of any such records
or files shall not disclose any information obtained from the records or files of the Board or the Department or from any
examination, investigation or hearing authorized by the provisions of this chapter. The Board, the Department and any
employee of the Board or the Department may not be required to produce any of the records, files and information for the
inspection of any person or for use in any action or proceeding.

2. The records and files of the Board and the Department concerning the administration of this chapter are not confidential
and privileged in the following cases:
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{a) Testimony by a member or employee of the Board or the Department and production of records, files and information on
behalf of the Board or the Department or a taxpayer in any action or proceeding pursuant to the provisions of this chapter, if
that testimony or the records, files or information, or the facts shown thereby, are directly involved in the action or
proceeding.

{(b) Delivery to a taxpayer or his authorized representative of a copy of any report or other document filed by the taxpayer
pursuant to this chapter.

(c) Publication of statistics so classified as to prevent the identification of a particular person or document.

(d) Exchanges of information with the Internal Revenue Service in accordance with compacts made and provided for in such
cases.

(e) Disclosure in confidence to the Governor or his agent in the exercise of the Governor's general supervisory powers, or to
any person authorized to audit the accounts of the Board or the Department in pursuance of an audit, or to the Attorney
General or other legal representative of the State in connection with an action or proceeding pursuant to this chapter, or to
any agency of this or any other state charged with the administration or enforcement of laws relating to taxation.

[FN1] See Historical and Statutory Notes below for effective date information.
Imposition and Collection

J68A.200. Bmposition and amount of tax: Hability and reimbursement for pavment; ticket for Jive enterfainment must
mdicate whether tax is inclhuded in price of tickel: exemptions from tax

1. Except as otherwise provided in this section, there is hereby imposed an excise tax on admission to any facility in this State
where live entertainment is provided. If the live entertainment is provided at a facility with a maximum occupancy of:

(a) Less than 7,500, the rate of the tax is 10 percent of the admission charge to the facility plus 10 percent of any amounts
paid for food, refreshments and merchandise purchased at the facility.

(b) At least 7,500, the rate of the tax is 5 percent of the admission charge to the facility.
2. Amounts paid for:

(a) Admission charges collected and retained by a nonprofit religious, charitable, fraternal or other organization that qualifies
as a tax-exempt organization pursuant to 26 1.5.C. § 50%ic}, or by a nonprofit corporation organized or existing under the
provisions of chapter 82 of NRS, are not taxable pursuant to this section.

(b) Gratuities directly or indirectly remitted to persons employed at a facility where live entertainment is provided or for
service charges, including those imposed in connection with the use of credit cards or debit cards, which are collected and
retained by persons other than the taxpayer are not taxable pursuant to this section,

3. A business entity that coliects any amount that is taxable pursuant to subsection 1 is liable for the tax imposed, but is
entitled to collect reimbursement from any person paying that amount.

4. Any ticket for live entertainment must state whether the tax imposed by this section is included in the price of the ticket. If
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the ticket does not include such a'statement, the taxpayer shall pay the tax based on the face amount of the ticket.
5. The tax imposed by subsection I does not apply to:

(a) Live entertainment that this State is prohibited from taxing under the Constitution, laws or treaties of the United States or
the Nevada Coenstitution.

{b) Live entertainment that is provided by or entirely for the benefit of a nonprofit religious, charitable, fraternal or other
organization that qualifies as a tax-exempt organization pursuant to 26 U.S.C. § 501(¢}, or a nonprofit corporation organized
or existing under the provisions of chapter 82 of NRS.

(¢) Any boxing contest or exhibition governed by the provisions of chapter 467 of NRS.

(d) Live entertainment that is not provided at a licensed gaming establishment if the facility in which the live entertainment is
provided has a maximum occupancy of less than 200 persons.

(e) Live entertainment that is provided at a licensed gaming establishment that is licensed for less than 51 slot machines, less
than [six] 6 games, or any combination of stot machines and games within those respective limits, if the facility in which the
live entertainment is provided has a maximum occupancy of less than 200 persons.

(f) Merchandise sold outside the facility in which the live entertainment is provided, unless the purchase of the merchandise
entitles the purchaser to admission to the entertainment.

{g) Live entertainment that is provided at a trade show.

(h) Music performed by musicians who move constantly through the audience if no other form of live entertainment is
afforded to the patrons.

(i) Live entertainment that is provided at a licensed gaming establishment at private meetings or dinners attended by inembers
of a particular organization or by a casual assemblage if the purpose of the event is not primarily for entertainment.

(j) Live entertainment that is provided in the common area of a shopping mall, unless the entertainment is provided in a
facility located within the mall.

(k) Food and product demonstrations provided at a shopping mall, a craft show or an establishment that sells grocery
products, housewares, hardware or other supplies for the home.

(1} Live entertainment that is incidental to an amusement ride, a motion simulator or a similar digital, electronic, mechanical
or electromechanical attraction. For the purposes of this paragraph, live entertainment shall be deemed to be incidental to an
amusement ride, a motion simulator or a similar digital, electronic, mechanical or electromechanical attraction if the live
entertainment is:

(1) Not the predominant element of the attracticn; and
{2) Not the primary purpose for which the public rides, attends or otherwise participates in the attraction.

(m) Live entertainment that is provided to the public in an outdoor area, without any requirements for the payment of an
admission charge or the purchase of any food, refreshments or merchandise.
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(n) An outdoor concert, unless the concert is provided on the premises of a licensed gaming establishment,

(0) Beginning July 1, 2007, race events scheduled at a race track in this State as a part of the National Association for Stock
Car Auto Racing Nextel Cup Series, or its successor racing series, and all races associated therewith.

(p) Live entertainment provided in a restaurant which is incidental to any other activities conducted in the restaurant or which
only serves as ambience so long as there is no charge to the patrons for that entertainment.

6. The Commission may adopt regulations establishing a procedure whereby a taxpayer that is a licensed gaming
establishment may request an exemption from the tax pursuant to paragraph (p) of subsection 5. The regulations must require
the taxpayer to seek an administrative ruling from the Chairman of the Board, provide a procedure for appealing that ruling to
the Commission and further describe the forms of incidental or ambient entertainment exempted pursuant to that paragraph.

7. As used in this section, "maximum occupancy" means, in the following order of priority:

(a) The maximum occupancy of the facility in which live entertainment is provided, as determined by the State Fire Marshal
or the local governmental agency that has the authority to determine the maximum occupancy of the facility;

{(b) If such a maximum occupancy has not been determined, the maximum occupancy of the facility designated in any permit
required to be obtained in order to provide the live entertatnment; or

(c) If such a permit does not designate the maximum occupancy of the facility, the actual seating capacity of the facility in
which the live entertainment is provided.

[FN1] See Historical and Statutory Notes below for effective date information.

368A.210. Repenled

368A.220, Filing of reports and pavinent of tax; deposit of ainounts received in State General Fund

L. Except as otherwise provided in this section:

{a) Each taxpayer who is a licensed gaming establishment shall file with the Board, on or before the 24th day of cach month,
a report showing the amount of all taxable receipts for the preceding month or the month in which the taxable events
occurred. The report must be in a form prescribed by the Board.

(b) All other taxpayers shall file with the Department, on or before the last day of each month, a report showing the amount
of all taxable receipts for the preceding month. The report must be in a form prescribed by the Department,

2. The Board or the Departinent, if it deems it necessary to ensure payment to or facilitate the collection by the State of the
tax imposed by NRS 368A,200, may require reports to be filed not later than 10 days after the end of each calendar quarter.

3. Each report required to be filed by this section must be accompanied by the amount of the tax that is due for the period
covered by the report.

4, The Board and the Department shall deposit ali taxes, interest and penalties it receives pursuant to this chapter in the State
Treasury for credit to the State General Fund.
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[FN1] See Historical and Statutory Notes below for effective date information.

368A.230. Extension of time for pavment: pavinent of interest doring period of extension

Upon written application made before the date on which payment must be made, the Board or the Department may, for good
cause, extend by 30 days the time within which a taxpayer is required to pay the tax imposed by this chapter. If the tax is paid
during the period of extension, no penalty or late charge may be imposed for failure to pay at the time required, but the
taxpayer shall pay interest at the rate of 1 percent per month from the date on which the amount would have been due without
the extension until the date of payment, unless otherwise provided in NRS 360,232 or 360.320.

[FN1] See Historical and Statutory Notes below for effective date information.

368A.240. Credit for amount of tax paid on account of certain charges faxpayer is unable to collect: violations

I. If a taxpayer:

(a) Is unable to collect all or part of an admission charge or charges for food, refreshments and merchandise which were
included in the taxable receipts reported for a previous reporting period; and

(b) Has taken a deduction on his federal income tax return pursuant to 26 U.8.C. § 166{a} for the amount which he is unable
to collect,

he is entitled to reccive a credit for the amount of tax paid on account of that uncollected amount. The credit may be used
against the amount of tax that the taxpayer is subsequently required to pay pursuant to this chapter.

2. If the Internal Revenue Service disallows a deduction described in paragraph (b) of subsection 1 and the taxpayer claimed
a credit on a return for a previous reporting period pursuant to subsection 1, the taxpayer shall include the amount of that
credit in the amount of taxes reported pursuant to this chapter in the first return filed with the Board or the Department after
the deduction is disallowed.

3. If a taxpayer collects all or part of an admission charge or charges for food, refreshments and merchandise for which he
claimed a credit on a return for a previous reporting period pursuant to subsection 2, he shall include:

{(a) The amount collected in the charges reported pursuant to paragraph (a) of subsection 1; and
(b) The tax payable on the amount collected in the amount of taxes reported,
in the first return filed with the Board or the Department after that collection.

4. Except as otherwise provided in subsection 5, upon determining that a taxpayer has filed a return which contains one or
more violations of the provisions of this section, the Board or the Department shall;

(a) For the first return of any taxpayer that contains one or more violations, issue a letter of warning to the taxpayer which
provides an explanation of the violation or violations contained in the return.Green numbers along left margin indicate
location on the printed bill {e.g., 5-15 indicates page 5, line 15).

{b} For the first or second return, other than a return described in paragraph (a), in any calendar year which contains one or
more violations, assess a penalty equal to the amount of the tax which was not reported.
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(c) For the third and each subsequent return in any calendar year which contains one or more violations, assess a penalty of
three times the amount of the tax which was not reported.

5. For the purposes of subsection 4, if the first violation of this section by any taxpayer was determined by the Board or the
Department through an audit which covered more than one retum of the taxpayer, the Board or the Department shall treat all
returns which were determined through the same audit to contain a violation or violations in the manner provided in
paragraph (a) of subsection 4.

[FN11 See Historical and Statutory Notes below for effective date information.

Overpayments and Refunds

J68A. 258, Certification of excess amount collected: credit and refund

If the Department determines that any tax, penalty or interest it is required to collect has been paid more than once or has
been erronecusly or illegally collected or computed, the Department shall set forth that fact in its records and shall certify to
the State Board of Examiners the amount collected in excess of the amount legally due and the person from whom it was
collected or by whom it was paid. If approved by the State Board of Examiners, the excess amount collected or paid must be
credited on any amounts then due from the person under this chapter, and the balance refunded to the person or his successors
in interest.

[FN1] See Historical and Statutory Notes below for effective date information.

J6BA 260, Limitations on claims for refund or credit: form and contents of clab: failure to {ile claim coensfitutes
waiver: servive of notice of rejection of claim

I. Except as otherwise provided in NRS 360,235 and 360.395:

(a) No refund may be allowed unless a claim for it is filed with:
(1) The Board, if the taxpayer is a licensed gaming establishment; or
(2) The Department, if the taxpayer is not a licensed gaming establishment.

A claim must be filed within 3 years after the last day of the month following the reporting period for which the overpayment
was made.

(b) No credit may be allowed after the expiration of the period specified for filing claims for refund unless a claim for credit
15 filed with the Board or the Department within that period.

2. Each claim must be in writing and must state the specific grounds upon which the claim is founded.

3. Failure to file a claim within the time prescribed in this chapter constitutes a waiver of any demand against the State on
account of overpayment.

4. Within 30 days after rejecting any claim in whole or in part, the Board or the Department shall serve notice of its action on
the claimant in the manner prescribed for service of notice of a deficiency determination.
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[FN1] See Historical and Statutory Notes below for effective date information.

368A. 270, Interest on overpavments; disaflowance of interest

1. Except as otherwise provided in this section and NRS 360.32C, interest must be paid upon any overpayment of any amount
of the tax imposed by this chapter in accordance with the provisions of NRS 3684, 140,

2. If the overpayment is paid to the Department, the interest must be paid:

(a) In the case of a refund, to the last day of the calendar month following the date upon which the person making the
overpayment, if he has not already filed a claim, is notified by the Department that a claim may be filed or the date upon
which the ¢laim is certified to the State Board of Examiners, whichever is earlier.

(b) In the case of a credit, to the same date as that to which interest is computed on the tax or amount against which the credit
is applied.

3. If the Board or the Department determines that any overpayment has been made intentionally or by reason of carelessness,
the Board or the Department shall not allow any interest on the overpayment.

[FN1] See Historical and Statutory Notes below for effective date information.

368A.280. Injunction or other process fo prevent collection of iax prohibited; filine of claim is condition precedent to
maintaining action for refund

1. No injunction, writ of mandate or other legal or equitable process may issue in any suit, action or proceeding in any court
against this state or against any officer of the State to prevent or enjoin the collection under this chapter of the tax imposed by
this chapter or any amount of tax, penalty or interest required to be collected.

2. No suit or proceeding may be maintained in any court for the recovery of any amount alleged to have been erroneously or
illegally determined or collected unless a claim for refund or credit has been filed.

[FN1] See Historical and Statutory Notes below for effective date information.

368A.290, Action_for vefund: Period for commencement: venue; waiver

1. Within 90 days after a final decision upon a claim filed pursuant to this chapter is rendered by:
(a) The Commission, the claimant may bring an action against the Board on the grounds set forth in the claim.

(b} The Nevada Tax Commission, the claimant may bring an action against the Department on the grounds set forth in the
claim.

2. An action brought pursuant to subsection 1 must be brought in a court of competent jurisdiction in Carson City, the county
of this State where the claimant resides or maintains his principal place of business or a county in which any relevant
proceedings were conducted by the Board or the Department, for the recovery of the whole or any part of the amount with
respect to which the claim has been disallowed.

3. Failure to bring an action within the time specified constitutes a waiver of any demand against the State on account of
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alleged overpayments.
[FN1] See Historical and Statutory Notes below for effective date information.

3684 360, Rights of claimant wpon failure of Board or Deparviment to_mail notice of action on_claim; allocation of
indement for claimant

1. Tf the Board fails to mail notice of action on a claim within 6 months after the claim is filed, the claimant may consider the
claim disallowed and file an appeal with the Commission within 30 days after the last day of the 6- month period.

2. If the Department fails to mail notice of action on a claim within 6 months after the claim is filed, the claimant may
consider the claim disallowed and file an appeal with the Nevada Tax Commission within 30 days after the last day of the
6-month period.

3. If the claimant is aggrieved by the decision of}

{(a} The Commission rendered on appeal, the claimant may, within 90 days after the decision is rendered, bring an action
against the Board on the grounds set forth in the ¢laim for the recovery of the whole or any part of the amount claimed as an
overpayment.

(b) The Nevada Tax Commission rendered on appeal, the claimant may, within 90 days after the decision is rendered, bring
an action against the Department on the grounds set forth in the claim for the recovery of the whole or any part of the amount
claimed as an overpayment.

4. If judgment is rendered for the plaintiff, the amount of the judgment must first be credited towards any tax due from the
plaintiff.

5. The balance of the judgment must be refunded to the plaintiff.

[FN1] See Historical and Statutory Notes befow for effective date information.

In any judgment, interest must be allowed at the rate of 6 percent per annum upon the amount found to have been illegally
collected from the date of payment of the amount to the date of allowance of credit on account of the judgment, or to a date
preceding the date of the refund warrant by not more than 30 days. The date must be determined by the Board or the
Department.

[FN1] See Historical and Statutory Notes below for effective date information.

J6HA 320, Standing t0 recover

A judgment may not be rendered in favor of the plaintiff in any action brought against the Board or the Department to
recaver any amount paid when the action is brought by or in the name of an assignee of the person paying the amount or by
any person other than the person who paid the amount.

[FN1] See Historical and Statutory Notes below for effective date information.
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3684330, Action for recovery of erroneons refund: Jurisdiction: venuye: prosecution

1. The Board or the Department may recover a refund or any part thereof which is erroneously made and any credit or part
thereof which is erroneously allowed in an action brought in a court of competent jurisdiction in Carson City or Clark County
in the name of the State of Nevada.

2. The action must be tried in Carson City or Clark County unless the court, with the consent of the Attorney General, orders
a change of place of trial.

3. The Attorney General shall prosecute the action, and the provisions of NRS, the Nevada Rules of Civil Procedure and the
Nevada Rules of Appellate Procedure relating to service of summons, pleadings, proofs, trials and appeals are applicable to
the proceedings.

[FN1] See Historical and Statutory Notes below for effective date information.

3084, 348, Cancellation of illepal determination

1. If any amount in excess of $25 has been illegally determined, either by the person filing the return or by the Board or the
Department, the Board or the Department shall certify this fact to the State Board of Examiners, and the latter shall authorize
the cancellation of the amount upon the records of the Board or the Department.

2. If an amount not exceeding $25 has been illegally determined, either by the person filing a return or by the Board or the
Department, the Board or the Department, without certifying this fact to the State Board of Examiners, shall authorize the
cancellation of the amount upon the records of the Board or the Department.

[FN1] See Historical and Statutory Notes below for effective date information,

Miscellaneous Provisions

368A.350. Prohibited acts; penaliv

I. A person shall not:

{a) Make, cause to be made or permit to be made any false or fraudulent return or declaration or false statement in any report
or declaration, with intent to defraud the State or to evade payment of the tax or any part of the tax imposed by this chapter.

(b) Make, cause to be made or permit to be made any false entry in books, records or accounts with intent to defraud the State
or to evade the payment of the tax or any part of the tax imposed by this chapter.

{c) Keep, cause to be kept or permit to be kept more than one set of books, records or accounts with intent to defraud the
State or to evade the payment of the tax or any part of the tax imposed by this chapter.

2. Any person who violates the provisions of subsection 1 is guilty of a gross misdemeanor.

[FN1] See Historical and Statutory Notes below for effective date information.

I6HA.360. Revocation of gaming Heense for {ailure fo report, pay or truthiully aceount for tax
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Any licensed gaming establishment liable for the payment of the tax imposed by NRS 3684.200 who willfully fails to report,
pay or truthfully account for the tax is subject to the revocation of his gaming license by the Commission.

[FN1] See Historical and Statutory Notes below for effective date information.

J68A.374, Remedies of State ave cnmulative

The remedies of the State provided for in this chapter are cumulative, and no action taken by the Commission, the Board, the
Department or the Attorney General constitutes an election by the State to pursue any remedy to the exclusion of any other
remedy for which provision is made in this chapter.

[FN1] See Historical and Statutory Notes below for effective date information.

Current through the 2005 73rd Regular Session and the 22nd Special Session of the Nevada Legislature
END OF DOCUMENT
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(Cite as: 287 S.W.3d 852)

Court of Appeals of Texas,
: Austin.

Susan COMES, Comptroller of Public Accounts of
the State of Texas, and Greg Abbott, Attomey General
of the State of Texas, Appellants
V.

TEXAS ENTERTAINMENT ASSOCIATION,
INC. and Karpod, Inc., Appellees.

No. 03-08-00213-CV.
June 5, 2009.

Background: Sexually oriented business and an as-
sociation representing the interests of sexually
oriented businesses brought action for declaratory and
injunctive relief, challenging constitutionality of tax
imposed on businesses that offer live, nude enter-
tainment in the presence of alcohol. The 345th Judicial
District Court, Travis County, Scott H. Jenkins, 7.,
found tax unconstitutional under the First Amendment
and enjoined the Comptroller of Public Accounts from
collecting or assessing the tax. Comptroller and At-
tomey General appealed.

Holdings: The Court of Appeals, Diane M. Henson,
J., held that:

(1) tax was based on the content of expressive con-
duct, and thus was subject to strict scrutiny;

(2} association was not precluded on the basis of so-
vereign impnunity from bringing declaratory action
challenging constitutionality of tax; and

{3) request for declaratory judgment was not a re-
dundant remedy, even though tax code permitted
taxpayers to seek a return of taxes paid under protest
and an injunction prohibiting the assessment or col-
lection of a tax.

Affirmed.

J. Woodfin Jones, C.J.. concurred and filed opi-
nion.

David Puryear, J., dissented and filed opinion.

West Headnotes

Page 1

[1] Constitutional Law 92 €—1559

92 Constitutional Law
92XVII Freedom of Speech, Expression, and
Press '
92X VIIT{A) In General
92XVIII[A)3 Particular Issues and Appli-
cations in General
92k1559 k. Offensive, Vulgar, Abusive,
or Insulting Speech. Most Cited Cases

The fact that constitutionally protected speech
may be offensive to some does not justify its sup-
pression; in fact, it is in those instances where pro-
tected speech grates most unpleasantly against the
sensibilities that judicial vigilance must be at its
height. (Per Diane M. Henson, J., with one justice
concurring in judgment.} U.S.C.A. Const. Amend. 1.

[2] Constitutional Law 92 £~1517

92 Constitutional Law
92XVIIN Freedom of Speech, Expression, and
Press
G2XVITI(A) In General
92XVIIIHA)] In General
92k1516 Content-Based Regulations or
Restrictions
92k1517 k. In General. Most Cited
Cases

Constitutional Law 92 €>1518

92 Constitutional Law

92XVIIl Freedom of Speech, Expression, and
Press

92 XVIIT(A) In General
92XVIII{A} In General
92k1516 Content-Based Regulations or
Restrictions .
92k1518 k. Strict or Exacting Scru-

tiny; Compelling Interest Test. Most Cited Cases

Content-based restrictions on speech are pre-
sumptively invalid and subject to strict scrutiny. (Per
Diane M. Henson, J., with one justice concurring in
judgment,) U.S.C.A. Const. Amend. 1.
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3] Constitutional Law 92 €~1053

92 Constitutional Law
92VII Constitutional Rights in General
92VII(A) In General
92kJ1053 k. Strict or Heightened Scrutiny;
Compelling Interest. Most Cited Cases

In order to withstand strict scrutiny, a statute must
be narrowly tailored to promote a compelling gov-
emment interest. (Per Diane M. Henson, J., - with one
justice concurring in judgment.)

[4] Constitutional Law 92 €1512

92 Constitutional Law
92XVIIl Freedom of Speech, Expression, and
Press
92XVIII(A) In General

92X VIII{A)] In General
92k1511 Content-Neutral Regulations

or Restrictions
92k1512 k. In General. Most Cited
Cases

Constitutional Law 92 €-21514

92 Constitutional Law
92XVII Freedom of Speech, Expression, and
Press
92X VIII{A) In General

92 XVII(A)Y] In General
92k1511 Content-Neutral Regulations

or Restrictions

92k1514 k. Narrow Tailoring Re-
quirement; Relationship to Governmental Interest.
Most Cited Cases

A content-neutral restriction on speech with-
stands intermediate scrutiny if the conduct itself may
constitutionally be regulated, if the regulation is nar-
rowly drawn to further a substantial govemmental
interest, and if the interest is unrelated fo the suppres-
sion of free speech, (Per Diane M. Henson, T., with
cne justice concurring in judgment) US.CA.
Const. Amend. 1,

[5] Constitutional Law 92 €>1512
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92 Constitutional Law
92XVIIl Freedom of Speech, Expression, and
Press
92X VIII(A) In General
92XVII(A}] In General
92k1511 Content-Neutral Regulations
or Restrictions
92ki512 k. In General. Mgst Cited
Cases

Constitutional Law 92 €~21513

92 Constitutional Law
92X VIl Freedom of Speech, Expression, and

Press
02XVIII(A) In General
92XVII(A)] In General
92ki511 Content-Neutral Regulations
or Restrictions
92k1513 k. Govermnmental Disa-
greement with Message Conveyed. Most Cited Cases

Constitutional Law 92 €1517

92 Constitutional Law
92XVII Freedom of Speech, Expression, and
Press '
P2XVIN{A) In General
92XVIII{A} In General
92k1516 Content-Based Regulations or
Restrictions
92k1517 k. In General. Most Cited
Cases

As a general rule, laws that by their terms dis-
tinguish favored speech from disfavored speech on the
basis of the ideas or views expressed are con-
tent-based, for purposes of analysis under the First
Amendment, while laws that confer benefits or impose
burdens on speech without reference to the ideas or
views expressed are in most instances content-neutral;
the principal inquiry in determining content neutrality
is whether the government has adopted a regulation of
speech because of disagreement with the message it
conveys. (Per Diane M. Henson, J., with one justice
concurring in judgment.) U.S.C. A, Const. Amend. 1.

[6] Constitutional Law 92 €=1517

92 Constitutional Law
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92X VIl Freedom of Speech, Expression, and

Press
92X VI{A)} In General
92X VIII{AY] In General
92k1516 Content-Based Regulations or
Restrictions
92ki517 k. In General. Most Cited
Cases

Rules are generally considered content-based, for
purposes of analysis under the First Amendment,
when the regulating party must examine the speech to
determine if the restriction applies. (Per Diane M.
Henson, I., with one justice concurring in judgment.)
U.S.C.A. Const. Amend. 1.

7] Constitutional Law 92 €~22201

92 Constitutional Law
92XVII Freedom of Speech, Expression, and
Press
92 XVIII(Y) Sexual Expression
92k2201 k. Nude Dancing in General. Most
Cited Cases '

While nude dancing falls only within the outer
ambit of the First Amendment's protection, it is nev-
ertheless protected as expressive conduct. (Per Diane
M. Henson, J., with one justice concurring in judg-
ment.} U.S.C.A. Const. Amend, 1.

[8] Constitutional Law 92 €21572

92 Constitutional Law
92XVII Freedom of Speech, Expression, and
Press
92XVIII(A) In General
92X VIII(A)3 Particular Issues and Appli-
cations in General
92k1572 k. Taxation. Most Cited Cases

A tax based on the content of speech does not
become more constitutional under the First Amend-
ment because it is a small tax. (Per Diane M. Henson,
J., with one justice concurring in judgment.) U.S.C.A.
Const.Amend. 1.

[9] Constitutional Law 92 €521572

92 Constitutional Law

Page 3

92XVIIl Freedom of Speech, Expression, and
Press
92X VIII{A) In General
92XVIIN{A)3 Particular Issues and Appli-
cations in General
92k 1572 k. Taxation. Most Cited Cases

Differential taxation of First Amendment speak-
ers is constitutionally suspect when it threatens to
suppress the expression of particular ideas or view-
points. (Per Diane M. Henson, J., with one justice
concurring in judgment.) U.S.C.A. Const. Amend. 1.

[10] Constitutional Law 92 €1572

92 Constitutional Law
92XVII Freedom of Speech, Expression, and
Press
92XVII{A) In General
92XVII(A)3 Particular Issues and Appli-
cations in General
92k1572 k. Taxation. Most Cited Cases

A tax is constitutionally suspect under the First
Amendment if it targets a small group of speakers; the
fear is censorship of particular ideas or viewpoints.
(Per Diane M. Henson, J., with one justice concurring
in judgment.) U.S.C.A, Const. Amend. 1,

[11] Constitutional Law 92 €21572

92 Constitutional Law
92XVIIl Freedom of Speech, Expression, and
Press
92XVIII(A) In General
92XVIII{A)3 Particular Issues and Appli-
cations in General
92k1572 k. Taxation. Most Cited Cases

A tax will trigger heightened scrutiny under the
First Amendment if it discriminates on the basis of the
content of taxpayer speech. (Per Diane M. Henson, J.,
with one justice concurring in judgment) U.S.C.A.
Const.Amend. 1.

[12] Coustitutional Law 92 €~1572

92 Constitutional Law
92XVIll Freedom of Speech, Expression, and
Press
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92X VII{A) In General
02X VIII{A)Y3 Particular Issues and Appli-
cations in General

92k1572 k. Taxation. Most Cited Cases

A selective taxation scheme in which an entity's
tax stafus depends entirely on the content of its speech
is particularly repugnant to First Amendment prin-
ciples. (Per Diane M. Henson, J., with one justice
concurring in judgment.) U.S.C.A. Const. Amend, ].

113] Constitutional Law 92 €~21572

92 Constitutional Law
92XVIII Freedom of Speech, Expression, and
Press
92XVIII(A) In General
92X VIII{A)3 Particular Issues and Appli-
cations in General
92k1572 k. Taxation. Most Cited Cases

Differential taxation based on content is subject to
strict scrutiny under the First Amendment. (Per Diane
M. Henson, J., with one justice concurring in judg-
ment.) U.S.C.A. Const. Amend. 1.

[14] Constitutional Law 92 €=1572

92 Constitutional Law
92XVIII Freedom of Speech, Expression, and
Press
92X VIII(A) In General
92XVIII(A)3 Particular Issues and Appli-
cations in General
92k1572 k. Taxation. Most Cited Cases

A taxing statute is content-based, for purposes of
analysis under the First Amendment, if it singles out
imcome derived from expressive activity for a burden
the State places on no other income, and it is directed
only at works with a specified content. (Per Diane M.
Henson, I., with one justice concurring in judgment.)
U.S.C.A. Const.Amend. 1.

115] Constitutional Law 92 €~1572

92 Constitutional Law
92XVIIl Freedom of Speech, Expression, and
Press

92X VIII(A) In General

<& U @011 Thomison Reuters. No Claim 10 Orig. US Gov, Works.
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92XVIII{A)3 Particular Issues and Appli-
cations in General
92k1572 k. Taxation. Most Cited Cases

Where taxing authorities must necessarily ex-
amine the content of the message that is conveyed,
such official scrutiny of the content of publications as
the basis for imposing a tax is entirely incompatible
with the First Amendment. (Per Diane M. Henson, T.,
with one justice concurring in judgment.) U.S.C.A,
Const.Amend. 1.

[16] Constitutional Law 92 €~22239

92 Constitutional Law
92XVIIl Freedom of Speech, Expression, and
Press
92X VIII(Y) Sexual Expression
92k2236 Intoxicating Liquors
92k2239 k. Nudity in General. Most
Cited Cases

Tax imposed on businesses offering live, nude
entertainment in the presence of alcohol was based on
the content of expressive conduct, and thus was sub-
ject to strict scrutiny under the First Amendment, even
though tax was directed at reducing the secondary
effects of sexually oriented businesses, and a sexually
oriented business owner could avoid the tax by
choosing not to allow the consumption of alechol on
the premises; thus, in light of concession by
Comptroller of Public Accounts and the Attorney
General that tax could not survive strict scratiny, tax
was unconstitutional under the First Amendment, (Per
Diane M, Hensomn, J., with one justice concurring in
judgment.) U,S.C.A Const.Amend. 1; V.T.C.A. Bus.
& C. §§47.051-47.056.

[17] Constitutional Law 92 €-2213

92 Constitutional Law
92XVIII Freedom of Speech, Expression, and -
Press
92X VIII(Y) Sexual Expression
92k2203 Sexually Oriented Businesses;
Adult Businesses or Entertainment
92k2213 k. Secondary Effects. Most
Cited Cases

The intermediate scrutiny applied to zoning reg-
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ulations aimed at decreasing secondary effects of
sexually oriented businesses does not apply to diffe-
rential taxation statutes, and thus an intent to reduce
secondary effects does not preclude the proper appli-
cation of strict scrutiny to a conteni-based tax on ex-
pressive conduct. (Per Diane M. Henson, J., with one
justice concurring in  judgment.) U.S.C.A.
Const.Amend. 1,

18] Constitutional Law 92 €~1613

92 Constitutional Law
92XVl Freedom of Speech, Expression, and
Press
92X VII(C) Trade or Business
92ki613 k. Intoxicating Liquors. Most
Cited Cases

Intoxicating Liquors 223 €~5.1

223 Intoxicating Liquors
2231 Power to Control Traffic
223kS5 States
' 223k5.1 k. In General. Most Cited Cases

A state's regulatory power over the sale and use of
alcoholic beverages under the Twenty-first Amend-
ment cannot be used to shield the suppression of
speech from First Amendment scrutiny. (Per Diane M.
Henson, J., with one justice concurring in judgment.}
U.S.C.A, Const. Amends. 1,21.

[19] Constitutioual Law 92 €~21572

92 Constitutional Law
92XVIIl Freedom of Speech, Expression, and

Press
92X VIII(A) In General
92X VIII(A)3 Particular Issues and Appli-
cations in General
92k1572 k. Taxation, Most Cited Cases

The power to ban speech pursuant to a govern-
ment's police power does not presuppose the power to
impose a tax disincentive on such speech. (Per Diane
M. Henson, J., with one justice concurring in judg-
ment.) US.C A. Const.Amend. 1.

J20] Constitutional Law 92 €=21058

Page 5

92 Constitutional Law
92VII Constitutional Rights in General
92VII{A) In General
92k1038 k. Denial of Benefits as Constitu-
tional Violation. Most Cited Cases

Even though a person has no “right” to a valuable
governmental benefit and even though the government
may deny him the benefit for any number of reasons,
there are some reasons upon which the government
may not rely, including those that demand the sur-
render of a constitutional right. (Per Diane M. Henson,
J., with one justice concurring in judgment.) '

121] Constitutional Law 92 €-22239

92 Constitutional Law
92XVITI Freedomn of Speech, Expression, and
Press
92X VIII(Y) Sexual Expression
92k2236 Intoxicating Liquors
92k2239 k. Nudity in General. Most
Cited Cases

Intoxicating Liquors 223 €16

223 Intoxicating Liquors
22311 Constitutionality of Acts and Ordinances
223k16 k. Taxation. Most Cited Cases

Even if considered content meutral for First
Amendment purposes, tax imposed on businesses that
offfer live, nude entertainment in the presence of al-
cohol could not survive intermediate scrutiny because
it was not narrowly tailored to further a substantial
governmental interest; majority of proceeds resuiting
from the tax were allocated to purposes bearing no
relation to the negative secondary effects the State
claimed it was seeking to correct. (Per Dianec M.
Henson, J., with one justice concuring in judgment,)
U.S.C.A. ConstAmend. 1; V.T.CA., Bus. & C. §3
47.051-47,056.

122] Constitutional Law 92 €=21505

92 Constitutional Law _
92XVIII Freedom of Speech, Expression, and
Press

92XVIII{A) In General

92XVIII(A)] In General
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92k1505 k. Namow Tailoring. Most
Cited Cases :

In determining whether a resiriction on speech is
narrowly taitored, for purposes of intermediate scru-
tiny under the First Amendment, the validity of the
regulation depends on the relation it bears to the
overall problem the government seeks to correct. (Per
Diane M. Henson, I., with one justice concurring in
judgment.) U.S.C.A. Const. Amend. 1.

[23] Declaratory Judgment 118A €244

118A Declaratory Judgment
118A] Natare and Grounds il General
118 AI(C) Other Remedies
118Ak44 k. Statutory Remedy. Most Cited
Cases

While the tax code does provide a remedy for
taxpayers seeking to challenge the legality of a tax,
such a challenge may also be brought in a suit for
declaratory relief under the Texas Uniform Declara-
tory Judgments Act (UDJA). V.T.C.A., Tax Code §§
112.052,112.101; V.T.C.A., Civil Practice & Reme-
dies Code § 37.001 et seq.

[24] States 360 €=2191.9(2)

- 360 States
360VI Actions
360k191 Liability and Consent of State to Be
Sued in General
360k191.9 Particular Actions
360k191.9(2) k. Declaratory Judgment,

Most Cited Cases

Declaratory-judgment actions against state offi-
cials challenging the constitutionality of a statute do
not implicate the sovereign-immunity doctrine be-
cause they are not considered suits against the State.
Y.T.C.A.. Civil Practice & Remedies Code § 37.001

et seq.

[25] Costs 102 €194.40

102 Costs
102V1II Attomey Fees
102k194 24 Particular Actions or Proceedings
102k194 .40 k. Declaratory Judgment. Most
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Cited Cases
Declaratory Judgment 118A €44

118A Declaratory Judgment
118 Al Nature and Grounds in General
118 AI{C) Other Remedies
118Ak44 k. Statutory Remedy. Most Cited
Cases

Sexually oriented business's request for declara-
tory judgment regarding constitutionality of tax im-
posed on businesses that offer live, nude entertainment
in the presence of alcohol was not a redundant reme-
dy, and thus award of attorney fees to business under
Uniform Declaratory Judgments Act (UDJA) was not
impraper, even though tax code permitted taxpayers to
seek a return of taxes paid under protest and an in-
Junction prohibiting the assessment or collection of a
tax; at the time of trial, business had not paid the tax
under protest or filed a written protest, because the
first tax payments were not yet due, and at the time the
UDJA claim was filed, business had a constitutional
right to a declaratory judgment regarding its tax lia-
bility. V.T.C.A., Tax Code §§ 112.052, 112.033,
112,101; V.T.C.A., Civil Practice & Remedies Code §

37.001 et seq,

[26] Declaratory Judgment 118A €244

118A Declaratory Judgment
118A] Nature and Grounds in General .
118 AT{C) Other Remedies
118Ak44 k. Statutory Remedy. Most Cited
Cases

If a party requests a declaration under the Uni-
form Declaratory Judgments Act (UDJA) that goes
beyond its request under the tax code for a return of
taxes paid under protest and an injunction prohibiting
the assessment or collection of the tax, the UDJA
claim is not considered a redundant remedy. V. T.C.A.
Tax Code §§ 112052, 112.101; V.T.C.A,. Civil
Practice & Remedies Code § 37.001 et seq.

West Codenotes

Held UnconstitutionalV.T.C.A.. Bus. & C. §§ 47.051,
47.052, 47.053, 47.054, 47.055, 47.0551, 47.056.
*856 James C. Ho (argued), Danica L. Milios, James
C. Todd, Christine Monzingo, for Susan Combs,
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Comptroller of Public Accounts of the State of Texas,
and Greg Abbott, Attorney General of the State of
Texas,

Craig T. Enoch (argued), G. Stewart Whitehead, Peter
A. Nolan, Elliot Clark, Randall D. Chapman, Douglas
M, Becker, Antomette D. “Toni” Hunter, L. Monique
Gonzalez, for Texas Entertainment Association, Inc.
and Karpod, Inc.

Before Chief Justice JONES, Justices PURYEAR and
HENSON.

OPINION
DIANE M. HENSON, Justice.

The Comptroller of Public Accounts and the At-
torney General of the State of Texas ™ appeal the trial
court's judgment in a suit for declaratory and injunc-
tive relief brought hy Texas Entertainment Associa-
tion, Inc. (“TEA”), and Karpod, Inc. The trial court's
judgment declared subchapter B of chapter 47 of the
business and commerce code unconstitutional and
permanently enjoined the Comptroller from assessin
or collecting the tax imposed by that subchapter. ™™
See Tex, Bus. & Com.Code Ann. §§ 47.051-.056
(West Supp.2008). Because we hold that subchapter B
violates the First Amendment to the United States
Constitution, we affirm the trial court's judgment 22
See U.S. Const. amend. T,

ENI. Because the appellants' interests are
aligned, we will refer to them collectively as
“the Comptroller.”

EFN2. For purposes related to TEA and Kar-
pod's state constitufional claims, the parties
dispute whether the assessment at issue in
this case is properly considered a tax or a fee.
We will adopt the language of the trial court's
order, which refers to the assessmient as a tax.
However, because we need not reach the
state constitutional claims in this appeal, we
express no opinion on whether the assess-
nient imposed by subchapter B is properly
congidered a tax or a fee.

FN3. After oral argument was heard in this
case, both sides requested leave to file
post-submission briefs. Those motions are
hereby granted.

Page 7

BACKGROUND

In 2007, the Texas Legislature enacted chapter
47, subchapter B, of the business and commerce code,
which imposes a tax “on a sexually oriented business
in an amount equal to $5 for each entry by each cus-
tomer admitted to the business.” Tex. Bus. &
Com.Code Ann. § 47.052(a). The statute further de-
fines a sexually oriented business (“SOB”) as:

a nightclub, bar, restaurant, or similar commercial
enterprise that:

{A) provides for an audience of two or more indi-
viduals live nude entertainment or live nude per-
formances; and

*857 (B) authorizes on-premises consumption of
alcoholic beverages, regardless of whether the
consumption of alcoholic beverages is under a li-
cense or permit issued under the Alccholic Beve-
rage Code.

1d. § 47.051(2). As aresult, the tax applies only to
businesses that permit alcohol consumption in the
presence of live, nude entertainment. “Nude” is de-
fined as “entirely unclothed” or “unclothed in a
manner that leaves uncovered or visible through less
than fully opaque clothing any portion of the breasts
below the top of the areola of the breasts, if the person
is female, or any portion of the genitals or buttocks.”
Id. § 47.051(1). A business subject to the tax is not
required to impose the tax on its customers, but may
use its discretion in determining how it will derive the
money required to pay the tax. Jd. § 47.052(c). The
legislature allocated the first $25 million in reverue
received from the SOB tax to the State's sexual assault
program fund and the remaining revenue to the Texas
health opportunity pool to fund health insurance for
low-incoine Texans. fd. §§ 47.054-.055. The SOB tax
went into effect on January 1, 2008 7

FN4. During the 2007 session, the legislature
also repealed chapter 47 of the business and
commerce code, effective April 1, 2009, as
part of a nonsubstantive statutory revision
program. See Act of May 15, 2007, 80th
Leg., RS, ch. 885, § 2.47(a)(1), 2007 Tex.
Gen. Laws 1905, 2082. Subchapter B of
chapter 47 was enacted without reference to
this repeal.
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In response to the enactment of subchapter B,
Karpod, a sexually oriented business, and TEA, an
association representing the interests of sexually
oriented businesses in Texas, filed suit for declaratory
and injunctive relief against the Comptroller, asserting
that the tax violated the state and federal constitutions.
After a bench trial, the trial court issued a declaratory
judgment that the statute violated the First Amend-
ment to the United States Constitution, permanently
enjoined the Comptroller from collecting or assessing
the fax, and awarded attorneys' fees in favor of TEA
and Karpod P2 This appeal followed.

FNS. In light of its finding that the statute is
unconstitutional under the First Amendment,
the tnal court declined to reach TEA and
Karpod's state constitutional claims.

DISCUSSION
On appeal, the Comptroller argues (1) that the
SOB tax does not violate the First Amendment, (2)
that the SOB tax does not violate the Texas Constitu-
tion, (3) that sovereign immunity bars suit by TEA,
and (4) that the trial court erred in awarding attorneys'
fees.

The First Amendment

[1] We note at the outset that “the fact that pro-
tected speech may be offensive to some does not jus-
tify its suppression.” Carey v. Population Servs. Ini’],
431 U.S. 678, 701, 97 S.Ct. 2010, 52 1..Ed.2d 675
(1977). In fact, “it is in those instances where pro-
tected speech grates most unpleasantly against the
sensibilities that judicial vigilance must be at its
height.” Young v. American Mini Theatres, Inc., 427
U.S. 50, 87. 96 S.Ct. 2440, 49 L.Ed.2d 310 (1976)
(plurality opinion) (Stewart, ., dissenting).

21[31(4] In conducting our First Amendment
analysis, we must first determine whether the SOB tax
18 subject to strict or intermediate scrutiny. Con-
tent-based restrictions on speech are presumptively
invalid and subject to strict scrutiny. See, e.g., City of
Los Angeles v. Alameda Books, fnc., 535 U.S. 425,
434, 122 8.Ct. 1728, 152 1.Ed.2d 670 (2002) (plural-
ity opinion). In order to withstand strict scrutiny, a
statute must be narrowly tailored*858 to promote a
compeliing government interest. See, e.g., United
States v. Plavboy Entm't Group. Inc.. 529 U8, 803,
813, 120 S.Ct. 1878, 146 L.Ed.2d 865 (2000). The
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Comptroller concedes that the SOB tax cannot survive
a strict scrutiny analysis, arguing instead that the tax is
content-neutral and therefore subject to intermediate
scrutiny. A content-neutral restriction on speech
withstands intermediate scrutiny “if the conduct itself
may constitutionally be regulated, if the regulation is
narrowly drawn to further a substantial governmental
interest, and if the interest is unrelated to the suppres-
sion of free speech.” Clark v. Community for Creative
Non-Viglence, 468 U.S. 288, 294 104 S.Ct. 3065, 82
L.Ed.2d 221 (1984} (citing Unifed States v. Q'Brien,
391 U.S. 367, 376, 88 S.Ct. 1673, 20 1.Ed.2d 672
(1968)).

5][6] “As a general rule, laws that by their terms
distinguish favored speech from disfavored speech on
the hasis of the ideas or views expressed are con-
tent-based,” while “laws that confer benefits or im-
pose burdens on speech without reference to the ideas
or views expressed are in most instances con-
tent-neutral.” Turner Broad. Sys., Inc, v. FCC, 512
U.S. 622, 643, 114 S.Ct. 2445 129 1. Ed.2d 497
{1994). The principal inquiry in determining content
neutrality “is whether the government has adopted a
regulation of speech because of disagreement with the
message it conveys.” Ward v. Rock Against Racisi,
491 U.S. 781, 791, 109 8.Ct. 2746. 105 1..BEd.2d 661
(1989). Rules are generally considered content-based
when the regulating party must exainine the speech to
determine if the restriction applies. See, e.g., Forsvth
County v. Nationalist Movemenz, 505 U.S. 123, 134,
112 §.Ct, 2395, 120 L.Ed.2d 101 (1992); Arkansas
Writers' Project, Inc. v. Ragland 481 1.8, 221, 230,
107 S.Ct. 1722, 95 1..Ed.2d 209 (1987); FCC v.
League of Women Voters of Cal,, 468 U.8. 364, 383,
104 5.Ct. 3106, 82 T .Ed.2d 278 (1984).

[7] While nude dancing “falls only within the
outer ambit of the First Amendment's protection,” it is
nevertheless protected as expressive conduct. City of
Eriey. Pap's A.M., 529 1.8, 277,289,120 §.Ct, 1382,
146 L.Ed.2d 265 (2000) (plurality cpinion). In arguing
that the SOB tax is subject to intermediate scrutiny,
the Comptroller points io cases in which the U.S.
Supreme Court has applied intermediate scrutiny to
zoning restrictions aimed at the secondary effects of
businesses offering adult entertainment. See Alameda
Books, 535 U.S. at 434, 122 S.Ct. 1728 (plurality
opinion) (zoning ordinance prohibiting more than one
“adult entertainment business” in single building);
Renton v. Playtime Theatres, Inc., 475 U.S. 41, 48,
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106 8.Ct. 925, 89 L.Ed.2d 29 (1986) (zoning ordin-
ance resfricting location of adult movie theaters);
Young, 427 1.8, at 71-72, 96 S.Ct. 2440 (plurality
opinion) (same).

[8] Unlike the restrictions at issue in Alameda
Books, Renton, and Young, the SOB tax is not a zoning
restriction, but a tax on businesses that offer live, nude
entertainment in the presence of alcohol. ™€ The U S.
Supreme Court has suggested that zoning restrictions
directed to secondary effects of speech are inherently
different from other types of restrictions on speech,
See Alameda Books, 535 U.S. at 449, 122 §.Ct. 1728
(plurality opinion) *859 (Kennedy, J., concurring) ™2
(*[Z]}oning regulations do not automatically raise the
specter of impermissible content discrimination ...
because they have a prima facie legitimate purpose: to
limit the negative externalities of land use.... [TThese
sorts of ordinances are more like a zoning restriction
on slaughterhouses and /ess like a tax on unpopular
newspapers.”) (emphasis added); Young, 427 U.S. at
62,73 n. 35, 96 S.Ct. 2440 (plurality opinion) (stating
that the zoning ordinance's restrictions are so minimal
that “the market for this commodity is essentially
unrestrained” and that “[t]he situation would be guite
different if the ordmance had the effect of suppressing,
or greatly restricting access to, lawtul speech”). Be-
cause zoning ordinances are distinguishable from
other restrictions on speech, we do not find the First
Amendment analyses applied in zoning cases to be
particularly relevant to the present case. See dlamedy
Books, 535 U.S. at 445, 122 S.Ct. 1728 (plurality
opinion) (Kennedy, J., concurring) (stating that city
could regulate secondary effects of adult entertain-
" ment businesses with zoning ordinance, but could not
suppress the speech itself by, “for example, imposing
a content-based fee or tax™).

FN6. While the Comptroller characterizes
the SOB tax as a “modest fee” of five dollars
per customer, “the level of the fee is irrele-
vant. A tax based on the content of speech
does not become more constitutional because
it is a small tax.” Forsvth County v. Natio-
nalist Movemenf, 505 T1.S. 123, 136, 112
S.Ct. 2395, 120 1.Ed.2d 101 (1992).

I'N7. Because Justice Kennedy concurred in
the judgment of the Court on the narrowest
grounds, his concurrence represents the
Court's holding in Alameda Books. See
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Marks v. United States, 430 1.5, 188. 194,97
S.Ct. 990, 51 L.Ed.2d 260 (1977} (“When a
fragmented Court decides a case and no sin-
gle rationale explaining the result enjoys the
assent of five Justices, the holding of the
Court may be viewed as that position taken
by those Members who concurred in the
Jjudgments on the narrowest grounds.”) (in-
ternal quotation marks and citation omitted),

Furthermore, while the Supreme Court has held
that bans on public nudity should be reviewed with
intermediate scrutiny as content-neutral restrictions,
the public-nudity bans at issue in those cases did not
single out a specific class of First Amendment
speakers, as the SOB tax does. See Pap's A.M., 529
U.S. at 290, 120 5.Ct, 1382 (plurality opinion) (“By its
terms, the ordinance regulates conduct alone. It does
not target nudity that confains an erotic message;
rather, it bans all public nudity, regardless of whether
that nudity is accompanied by expressive activity.”);
Barnes v. Glen Theatre, Inc., 501 U.8. 560, 566, 571,
111 S.Ct. 2456, 115 1.Ed.2d 504 (1991} (plurality
opinion) (“Indiana, of course, has not banned nuode
dancing as such, but has proscribed public nudity
across the board.... Public nudity is the evil the State
secks to prevent, whether or not it is combined with
expressive activity.”),

[9)[10][11] Having found the cases involving
zoning restrictions and total nudity bans inapplicable
to the present case, we now turn to the body of law
addressing differential taxation of First Amendment
speakers, The SOB tax targets a small group of tax-
payers engaged in expression protected by the First
Amendment, even if only marginally so. See Barnes
501 ULS. at 566, 111 8.Ct. 2456 (plurality opinion). A
tax imposed on a small group of First Amendment
speakers, particularly a group conveying a message
that the taxing body might consider undesirable, car-
ries a greater risk of suppressing speech than a zoning
ordinance because “the power to tax involves the
power to destroy.” McCulloch v. Marvland. 4 Wheat.
316, 17 U.S. 316. 431, 4 L.Ed. 579 (1819). As the
Supreme Court stated in Leathers v. Medlock:

[Diifferential taxation of First Amendment speakers
is constitutionally suspect when it threatens to sup-
press the expression of particular ideas or view-
points.... A tax is also suspect if it *860 targets a
small group of speakers. Again, the fear is censor-
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ship of particular ideas or viewpoints. Finally, for
reasons that are obvious, a tax will trigger heigh-
tened scrutiny under the First Amendment if it dis-
criminates on the basis of the content of taxpayer
speech.

490 1.5. 439, 447, 111 S.Ct. 1438. 113 [L.Ed.2d
494 (1991) (citations omitted). “A power to tax dif-
ferentially, as opposed to a power to tax generally,
gives a government a powerful weapon against the
taxpayer selected.” Minneapolis Star & Tribune Co._v.
Minnesota Comm'r of Revenue, 460 U.S. 575, 585,
103 8.Ct. 1365, 75 L.Ed.2d 295 (1983).

12][13][14}{15] A selective taxation scheme in
which an entity's tax status depends entirely on the
content of its speech is “particularly repugnant to First
Amendment principles.” drkansas Writers' Project,
481 1.8, at 229, 107 S.Ct. 1722. As a result, diffe-
rential taxation based on content is subject to strict
scrutiny. /d, at231. A taxing statute is content-based if
it “singles out income derived from expressive activity
for a burden the State places on no other income, and it
is directed only at works with a specified content.”
Stmon & Schuster, Inc. v. Members of N.Y. State
Crime Victims Bd., 502 1].S. 105, 116, 112 S.Ct. 501,
i16 1.Ed.2d 476 (1991). Where taxing authorities
must necessarily examine the content of the message
that is conveyed, “[sjuch official scrutiny of the con-
tent of publications as the basis for imposing a tax is
entirely incompatible” with the First Amendment.
Arkansas Writers' Project, 481 U.S. at 230, 107 S.Ct.
1722,

[16] Testimony at trial revealed that in order to
determine whether the SOB tax should be assessed
against a particular taxpayer, representatives from the
Comptroller's office would be required to examine the
content of the expressive conduct. For exaniple, Ste-
ven White, a program specialist in the Comptroller's
tax policy division, testified that if a play involving
nudity was held at a bar or other establishment that
serves alcohol, the owner of the establishment would
not be subject to the SOB tax because “the main in-
gredient of the performance is not necessarily that of
live nude entertainment.” White also testified that a
comedy show involving nudity at a venue where al-
cohol is sold would not trigger the SOB tax, because
“the essence of that performance is not necessarily one
of live nude entertainment.” White further explained
that a bar hosting a “wet t-shirt contest” or a bar at
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which bartenders periodically perform dance routines
and become nude as defined by the statute would be
subject to the tax. Similarly, Emma Fuentes, an audi-
tor in the Compiroller's office testified, “Using my
own judgment, I would look at the taxpayer we're
auditing. If it's like a theater that puts on plays and
concerts I would think that maybe this fee was not
appropriate for them ... [blecause the whole essence of
the transaction to me would be for somebody to go see
a play and not so much a sexually oriented business.”
These examples reveal that the SOB tax is not im-
posed in all incidents where live nude entertainment
occurs in the presence of alcohol, but only in those
situations in which the faxing authority-the
Comptroller-determines, after examining the content
of the expression, that it represents the “essence” of
live nude entertainment. This type of differential tax-
ation based on content is precisely the type of restric-
tion warranting strict scrutiny in Adrkansas Writers'
Project, Minneapolis Star. and Simon & Schuster.

(17} The bulk of the testimony at trial focused on
the Comptroller's argument that the SOB tax is aimed
at reducing the seccondary effects of sexually oriented
businesses.*861 However, a tax on speech is not
necessarily content-neutral simply because it is aimed
at secondary effects. See Forsvth County, 505 .S, at
134. 112 §.Ct. 2395. While intermediate scrutiny is
applied to zoning regulations aimed at decreasing
secondary effects, zoning regulations are distin-
guishable from differential taxation statutes, as pre-
viously discussed. See dlameda Books, 535 U.S. at
449, 122 S.Ct. 1728 (plurality opinion) (Kennedy, J.,
concurring) (stating that designation of zonming re-
strictions on adult entertainment businesses as “con-
tent-neutral” is legal fiction used because “[t]he zon-
ing context provides a built-in legitimate rationale,
which rebuts the usual presumption that content-based
restrictions are unconstitutional”). In light of this
distinction, evidence that the SOB tax is aimed at
reducing secondary effects of sexually oriented busi-

" nesses does not preclude the proper application of

strict scrutiny in this case.

(18} The Comptroller also argues that the State
has the power to categorically ban nude dancing or the
sale of alcohol in the presence of nude dancing, and
therefore the SOB tax must be constitutionally per-
missible because it is less restrictive than a total ban.
First, the Supreme Court cases relied upon by the
Comptroller for the proposition that the State may ban
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nude dancing altogether refer, as previously discussed,
to content-neutral bans on nudity in general, rather
than specific prohibitions on nude dancing. See Pap's
A.M., 529 U.S. at 290, 120 5.Ct. 1382 (plurality opi-
nion);, Barnes, 501 U.S. at 566, 571, 111 S.Ct. 2456
(pluratity opinion). Second, with regard to the power
to ban alcohol in the presence of nude dancing, the
Supreme Court held in 44 Liguormart, Inc. v. Rhode
Island, 517 U.8. 484, 516, 1i6 S.Ct. 1495, 134
L.Ed.2d 711 (1996), that “the Twenty-first Amend-
"ment does not qualify the constitutional prohibition
against laws abridging the freedom of speech embo-
died in the First Amendment.” In other words, a state's
regulatory power over the sale and use of alcoholic
beverages under the Twenty-first Amendment cannot
be used to shield the suppression of speech from con-
stitutional scrutiny. See id."™°

FNS8, We note that the Court's holding in 44
Liquoymart did not foreclose the possibility
of a state using its inherent police power to
place restrictions on the sale of alcohol in the
presence of nude dancing. See 44 Liguor-
mart, Inc. v. Rhode Island, 517 U.S. 484,
516, 116 S.Ct. 1495, 134 [.Ed.2d 711
{1996). However, such use of a state's police
power must satisfy First Amendment scru-
tiny. See Young v. American Mini Theatres,
Inc., 427 U.8. 50, 80, 96 S.Ct. 2440, 49
LEd.2d 310 (1976) (plurality opinion)
(Powell, J., concurring) (stating that “no as-
pect of the police power enjoys immunity
from searching constitutional scrutiny™).

[19] Furthermore, we disagree with the
Comptroller's & fortiori argument that if a government
may, in the interest of public safety, ban alcohol in the
presence of nude dancing, it may also impose a tax on
establishments that provide alcohol in the presence of
nude dancing. The reason this arpument fails is best
addressed by the following analogy posited by the
U.S. Supreme Couri:

[Tlhe situation becomes the same as if California
law forbade shouting fire in a crowded theater, but
granted dispensations to those willing to contribute
$100 to the state treasury. While a ban on shouting
fire can be a core exercise of the State's police
power to protect the public safety, and can thus meet
even our siringent standards for regulation of
speech, adding the unrelated condition alters the
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purpose to one which, while it may be legitimate, is
inadequate to sustain the ban. Therefore, even
though, in *862 a sense, requiring a $100 tax con-
tribution in order to shout fire is a lesser restriction
on speech than an outright ban, it would not pass
constitutional muster.

Nellan v, California Coastal Comm'n, 483 1.8,
825, 837, 107 S.Ct. 3141, 97 1..Ed.2d 677 (1987). As
this hypothetical suggests, the power to ban speech
pursuant to a government's police power does not
presuppose the power to impose a financial disincen-
tive on such speech. This reasoning is even more
applicable in the present case because the act of
shouting fire in a crowded theater, unlike nude danc-
ing, is not subject to First Amendment protection at
all. See Schenck v, United States, 249 U.8. 47, 52. 39
S.Ct. 247, 63 [L.Ed. 470 (1919).

[20] The Supreme Court has held that while a
government has the power to regulate the use and sale
of alcohol, it “may not deny a benefit to a person on a
basis that infringes his constitutionally protected in-
terests-especially his interest in freedom of speech.”
44 Liguormart, 517 U.S. at 513, 116 S.Ct. 1495 (in-
ternal quotation marks and citation omitted). “[T]f the
govermment could deny a benefit to a person because
of his constitutionally protected speech or associa-
tions, his exercise of those freedoms would in effect
be penalized and inhibited. This would allow the
government to ‘produce a result which [it} could not
command directly.” ” Perry v. Sindermann, 408 U.S.
393, 597, 92 S.Ct. 2694, 33 1.Ed.2d 570 (1972)
(quoting Speiser v. Randali, 357 11.8. 513. 526, 78
S.Ct. 1332, 2 1, Ed.2d 1460 (1958}). This is precisely
what the State seeks to do in the present case. By
conditioning the ability to sell alcohol on the forfeiture
of a First Amendment right, the State attempts to
produce a result-the imposition of a content-based tax
on speech-which it could not command directly ¥

ENY. The fact that there is no constitutional
right to provide alcohol in the presence of
nude dancing is immaterial because “even
though a person has no ‘right’ to a valuable
governmental benefit and even though the
government may deny him the benefit for
any number of reasons, there are some rea-
sons upon which the government may not
rely,” including those that demand the sur-
render of a constitutional right Perry v.
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Sindermann, 408 U.8. 593, 597. 92 S.Ct.
2694, 33 1..Ed.2d 570 {1972):

Furthermore, we disagree with the Comptroller's
characterization of the SOB tax as an alcohol regula-
tion, rather than a tax on speech. While it is true that a
sexually oriented business owner may avoid the tax by
choosing not to altow the consumption of alcohol on
the premises, this aspect of the SOB tax is insufficient
to transform a content-based tax into a content-neutral
alcohol regulation. In reviewing the plain language,
context, and legislative history of the relevant statu-
tory provisions, we are not convinced that “the sta-
tute's predominant purpose is with regulating the ser-
vice of alcohol,” as was the case in Husions-Dallas
Private Club, Inc. v. Steen, 482 F.3d 299, 309 (5th
Cir.2007), in which the Fifth Circuit applied interme-
diate scrutiny to a provision of the Texas Alcoholic
Beverage Code prohibiting sexually oriented busi-
nesses from obtaining private club permits from the
Texas Alcoholic Beverage Commission (TABC) to
serve alcohol in dry counties. See Tex. Alco,
Bev.Code Anu. § 32.03(k) (West 2007). In [lusions
the Fifth Circuit held that the statute at issue was “part
of a “web’ of alcohol regulations,” which are unrelated
to the suppression of speech, and emphasized the
statutory context of the prohibition within the alco-
holic beverage code, where it appears alongside other
provisions allowing TABC to regulate the sale of
alcohol. 482 F.3d _at 309; see also id at 308 (con-
cluding “that § 32.03(k) is *863 subject to interme-
diate scrutmy because its predominant purpose, as
exhibited by its plain text and its place within the
Texas Alcoholic Beverage Code, is unrelated to the
suppression of speech™).

The SOB tax, on the other hand, is not part of a
“web” of alcohol regulations imposed by the alcoholic
beverage code, but appears in chapter 47 of the busi-
ness and commerce code, which govems sexually
oriented businesses. The SOB tax is remitted to the
Comptroller, see Tex. Bus. & Com.Code Amn. §
47.053, and, unlike the statutory provision at issue in
Hlusions, does not involve the regulatory oversight of
TABC.™ The original version of the SOB tax pro-
posed in the legislature and passed by the House of
Representatives made no mention of alcohol at all. See
Tex. H.B. 1751, 80th Leg., R.S. (2007) (as passed by
House, May 9, 2007). The bill was later amended in
the Senate to restrict the pool of taxpayers fo those
sexually oriented businesses that allowed alcohol on
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the premises. See S.J. of Tex., 80th Leg,, R.S. 3043

'(2007). As TEA and Karpod point out in their briefs,

this change mirrored a similar amendment originally
proposed in the House, see H.J. of Tex., 80th Leg.,
R.S. 3573 (2007), after a hearing before the House
Ways and Means Committee, in which there was some
discussion regarding the additional audit burden that
the SOB tax would impose on the Comptroller's of-
fice, the convenience of “joining forces” with TABC
for audit purposes, and the logistical difficulties in
auditing sexuvally oriented businesses that are not
regulated by TABC.U See Hearing on Tex, H.B.

1751 Before the House Comm. on Ways & Means,

30th Leg., R.S. 39-42 (March 14, 2007). Beyond this
discussion regarding the efficiency and convenience
of combining the audit resources of TABC and the
Comptroller's office, the legislative history of sub-
chapter B of chapter 47 of the business and commerce
code includes no references to the regulation of al-
cohol.

FNI10. TABC is authorized to “exercise all
powers, duties, and functions conferred by”
the alcoholic beverage code, and “shall in-
spect, supervise, and regulate every phase of
the business of manufacturing, importing,
exporting, transporting, storing, selling, ad-
vertising, labeling, and distributing alcoholic
beverages, and the possession of alcoholic
beverages for the purpose of sale or other-
wise.” Tex. Alco. Bev.Code Ann. § 5.31

{West 2007).

We note also that chapter 183 of the tax
code, which imposes a tax on gross re-
ceipts derived from the sale of “mixed
beverages,” includes a “conflict of rules”
provision to govern conflicts between
regulations issued by TABC and those is-
sued by the Comptroller in the collection
of the tax. See Tex. Tax Code Ann. §
183.052 (West 2008). No similar provision
appears in the SOB tax statute, suggesting
that the legislature did not contemplate the
exercise of TABC's regulatory authority in
connection with the SOB tax.

EN11. During the hearing, a representative
from the Comptroller's office testified that
the SOB tax would create “an additional au-
dit burden” and stated that “these particular
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establishments are regulated by the TABC
and they are subject to audit already by the
TABC,” so “[h]opefully we can join forces
with the TABC.” When asked, “Is the bill
specifically tied to those entities that are
selling liquor? If it is not, how are you going
to [audit] the entities that don't sell liquor?”
the Comptroller's representative answered,
“Well, I believe we would be on our own on
that case.”

Reviewing the SOB tax provisions in their statu-
tory context, we conclude that, unlike the provision at
issue in fffusigns, the predominant purpose of the SOB
tax is not to regulate the service of alcohol. See 482
F.3d at 309, 310 n, 7 (concluding that statute has
predominant purpose of regulating alcohol and is
therefore content-neutral because “the text of the sta-
tute and its statutory context” suggest that it “is more
in the nature of a typical alcohol regulation” and less
in the nature of a law suppressing speech). Despite the
limitation of *864 the SOB tax burden to businesses
that allow the consumption of alcohol, the SOB tax
remains a content-based differential tax burden on
protected speech, and is subject to strict scrutiny. See,
e.g., Arkansas Writers' Project, 481 U.S. at 230, 107
S.Ct. 1722 (stating that such tax burdens are “entirely
incompatible” with First Amendment).

[21][22] The Comptroller concedes that the SOB
tax cannot withstand strict scrytiny. As the trial court
stated in its judgment, “Defendants failed to-and
conceded that they cannot-meet their burden to show
that [the tax] is necessary to serve a compelling state
interest and narrowly tailored for that purpose.” In
light of the Comptroller's concession and our deter-
mination that the SOB tax is a content-based tax sub-
ject to strict scrutiny, we hold that the SOB tax is
unconstitutional under the First Amendment. ™2 The
Comptroller's first issue is overruled. Having found
the SOB tax unconstitutional under- the First
Amendment, we need not reach the Comptroller's
second issue regarding Karpod and TEA's state con-
stitutional claims.

EN12. Even if we were to consider the SOB
tax to be content-neutral, it would fail con-
stitutional muster under the interme-
diate-scrutiny standard because it is not nar-
rowly tailored to further a substantial go-
vemnmental interest. See Clark v. Community
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for Creative Non-Violence, 468 U.S. 288,
294, 104 §.Ct. 3065, 82 1. Ed.2d 221 (1984)
(citing Unired States v, O'Brien, 391 1.8,
367, 376, 88 S.Ct. 1673, 20 L.Ed.2d 672
(1968)). In determining whether a restriction
on speech is narrowly tailored, “the validity
of the reguiation depends on the relation it
bears to the overail problem the government
seeks to correct.” Ward v. Rock Against
Racism, 491 U.S. 781. 801, 109 S.Ct. 2746,
105 L.Ed.2d 661 (1989). In the present case,
the majority of the proceeds resulting from
the SOB tax are allocated for a purpose that,
while landable, bears no relation to the
overall problem that the State claims it is
seeking to correct-the negative secondary
effects of nude dancing when combined with
alcohol. While the first $25 million in reve-
nue per bienniumn is allocated to the sexual
assault program fund, the remainder-and the
vast majority-of the revenue is dedicated to
providing health insurance to low-income
individuals. See Tex. Bus. & Com.Code Ann.
§§.47.054-.055 (West Supp.2008). The
Comptroller presented no evidence at trial of
a link between a lack of health insurance and
nude dancing where alcohol is consumed.
Because the State has imposed a tax on pro-
tected speech and allocated only a fraction of
the proceeds to combat secondary effects,
there is “an inadequate nexus between the
regulation and the interest sought to be
served.” Clark, 468 U.S. at 299 n. 8, 104
S.Ct. 3065; see also Ward, 491 U.S. at 799,
109 S.Ct. 2746 (“Government may not re-
gulate expression in such a manner that a
substantial portion of the burden on speech
does not serve to advance its goals.™).

Sovereign Immunity

In its third issue on appeal, the Comptroller ar-
gues that TEA, as an organization that is not subject to
the SOB tax, is barred from bringing suit on the basis
of sovereign immunity. See State v. Holland, 221
S.W.3d 639, 643 (Tex.2007) (“Absent an express
waiver of its sovereign immunity, the State is gener-
ally immune from suit.”). The Comptroller asserts that
TEA cannot take advantage of the waiver of sovereign
immumity found in the tax-protest provisions of the tax
code because these provisions apply only to taxpayers.
See Tex. Tax Code Ann. §§ 112052, .101 (West
2008); see also Rylander v, Bandag Licensing Corp.,
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18 8.w.3d 296, 302 (Tex.App.-Austin 2000. pet.
denied) (“The Tax Code provides a statutory remedy
for taxpayers who contend a tax is unlawful or may
not legally be demanded.”),

23][24] While the tax code does provide a re-
medy for taxpayers seeking to challenge the legality of
a tax, such a challenge may also be brought in a suit
for declaratory relief under the Texas Uniform Dec-
laratory Judgments Act (UDJA), *865 Tex. Civ, Prac.
& Rem.Code Ann. §§ 37.00i-.011 (West 2008), as
TEA has done in the present case. See Bandag Li-
censing, 18 S.W.3d at 303. This Court has held that
“[a] suit seeking a declaratory judgment that a state
agent is acting pursuant to an unconstitutional law is
not an action against the State barred by sovereign
immunity.” Rvlander v. Caldwell, 23 S W.3d 132, 136
(Tex.App.-Austin 2000, no pet)™? Declarato-
ry-judgment actions against state officials challenging
the constititionality of a statute “do not implicate the
sovereign-imununity doctrine” because they are not
considered “suits against the State.” Texas Natural
Res. Conservation Com'n v, IT-Davy, 74 S.W.3d 849,
855 (Tex.2002). Because the present case falls within
this category of cases for which the sove-
reign-immunity doctrine does not apply, we hold that
TEA is not barmred from bringing suit.™" The
Comptroller's third issue on appeal is overruled.

FN13. The Comptroller argues that Caldwel!
contradicts the Texas Supreme Court's deci-
sion in W.D. Haden Co. v. Dodgen, 158 Tex,
74. 308 S.W.2d 838 (1958). However, in
Dodgen, the court expressly distinguished
between suits “to compel performance of or
to enforce rights arising out of a contract with
a state agency,” which are considered suits
against the State for purposes of sovereign
immunity, and suits seeking a determination
of a person’s rights when state officials act
outside their lawful authority, which are not
considered suits against the State for sove-
reign-immunity purposes. 308 _S.W.2d at
840. This Court's holding in Caldwell is
consistent with this distinction.

FNI14, On appeal, the Comptroller does not
contest TEA's associational standing to bring
suit. See Hunt v. Washington State Apple
Adver. Comm’n, 432 11.8, 333, 343, 97 S.Ct,
2434, 53 L.Ed.2d 383 (1977} (reguirements
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for associational standing).

Attorneys' Fees

[25] In its fourth issue on appeal, the Comptroller
argues that Karpod is not entitled to attomeys' fees
under the UDJA because its UDJA claim is redundant
to the legal remedy provided by the tax-protest provi-
sions of the tax code. See Tex. Tax Code Ann. §§
112.052, .101. The Comptroller contends that Karpod
improperly brought its UDJA claim solely as a vehicle
to obtain attorneys' fees. See Texas State Bd. of
Plumbing  Exam'rs __v.  Associgted ___Plumb-
ing-Heating-Cooling Contractors of Tex., Inc., 31
S.W.3d 750, 753 (Tex.App.-Austin 2000, pet. dism'd
by agr.) (“It is an abuse of discretiou ... to award at-
torney's fees under the UDJA when the statute is relied
upon solely as a vehicle to recover attorney's fees.”).

[26] Chapter 112 of the tax code allows taxpayers
to seek a return of taxes paid under protest, see Tex.
Tax Code Ann. § 112.052, and an injunction prohi-
biting the assessment or collection of a tax, see id. §
112.101 ™2 1f a party requests a declaration under the
UDJA that goes beyond ifs request pursuant to the tax
code, the UDJA claim is not considered a redundant
remedy. See Stravhora v. Ruvtheon E-Svstems, Inc.,
101 S.W.3d 558, 572 (Tex.App.-Austin 2003, pet.
denied) (distmguishing between taxpayer that “re-
quested a statutory interpretation that went beyond its
request for a tax refund,” for which UDJA claim
would not be redundant, and taxpayer seeking decla-
ration that denial of refund claim was unlawful, for
which UDJA claim would be redundant). In addition,
the issues to be determined in a tax-protest suit “are
limited to those arising from the reasons expressed in
the *866 written protest as originally filed.” Tex. Tax
Code Anp. § 112.053(b) (West 2008). At the time of
trial, Karpod had not paid the SOB tax under protest or
filed a written protest as contemplated by section
112.053 because the first SOB tax payments were not
yet due.™® Therefore, when Karpod's UDJA claim
was filed, the constitutionality of the SOB tax was not
yet a “reason[ ] expressed in the wri'tten protest” that
could be raised in a tax-protest suit ™ 77 The Texas
Supreme Court has held that taxpayers have a consti-
tutional right to obtain judicial review of tax liability
by means of a prepayment declaratory action. See R
Comme'ps, Inc. v. Sharp, 875 SW.2d 314, 317-18
{Tex.1994) (holding tax code provision prohibiting
declaratory actions and requiring taxpayers to seek
relief through protest suit to be unconstitutional); see
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also Bandag Licensing, 18 8§ W.3d at 305 (tax code
provision. prohibiting award of attorneys' fees in dec-
laratory-judgment action is “an unconstitutional bar-
rier to access to the courts™). At the time Karpod's
UDJA claim was filed, it had a constitutional right to a
declaratory judgment regarding its tax lability and
such a declaration was not redundant to any remedy
available under the tax code. As a result, the trial court
did not abuse its discretion in awarding attorneys' fees
under the UDJA, The Comptroller's fourth issue is
overruled.

EN15. Chapter 112 also allows taxpayers to
bring a refund suit, see Tex. Tax Code Ann. §
112.15] (West 2008), which is distinct from
a tax-protest suit, see id. § 112.052 (West
2008). Karpod did not seek a refund under
section 112.151.

ENI16. The trial court's judgment declaring
the tax unconstitutional was issued on March
- 28, 2008, and the order awarding attorneys'
fees was issued April 11, 2008. Karpod did
not pay the tax under protest or file its written
protest letter until April 21, 2008, the date
that the first SOB tax payments became due.

EN17. TEA, for that matter, had no access to
a tax-protest suit at any time during this 1iti-
gation because it is not a taxpayer for SOB
tax purposes. As a result, TEA's claim under
the UDJA is not a redundant remedy pre-
venting an award of attorneys' fees.

CONCLUSION
We affirm the trial court's judgment declaring that
subchapter B of chapter 47 of the business and com-
merce code is unconstitutional and permanently en-
Joining assessment and collection of the tax.

Concurring Opinion by Chief Justice JONES.

Dissenting Opinion by Justice PURYEAR.
CONCURRING OPINION

J. WOODFIN JONES, Chief Justice.

Although I agree that strict scrutiny is the appro-
priate standard to apply in this case and concur in the
decision to affirm the trial court's judgment, I write
scparately to address the issue raised by the parties
concerning the use and relevance of post-enactment
evidence in determining the statute's predominant

purpose.
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Our First Amendment apalysis proceeds in three
parts. See City of Los Angeles v. Alameda Books, Inc.,
335 U.S. 425, 434, 122 §.Ct, 1728, 152 1..Ed.2d 670
(2002) {(plurality op.) (citing Ciry_of Renton v. Play-
time Theatres, Inc., 475108, 41,46, 47-49, 51-54, 106
S.Ct. 925, 89 I..Ed.2d 29 (1986)}. The first question,
whether the challenged law imposes a complete ban or
is instead a “time, place, and mannet” regulation, see
id., is not in contention here, as the parties agree that
the fee or tax at issue is the latter. The second question
in the analysis is whether the restriction is con-
tent-neutral or content-based, see id.; the answer to
this question determines what level of scrutiny should
be applied, see City of Erie v. Pap's A.M., 529 U.S.
277, 278, 120 S.Ct. 1382, 146 L. Ed.2d 265 (2000)
(plurality op.). A confent-based*867 regulation is
considered presumptively invalid and is subject to -
strict scrutiny. Simon & Schuster, Inc. v. Members of
N.Y. State Crime Victims Bd,, 502 1.8, 105, 115, 118,
112 8§.Ct. 501, 116 LEd.2d 476 (1991); Arkansas
Writers' Project, Inc. v. Ragland, 481 U.S. 221,
230-31, 107 S.Ct. 1722, 95 [.E42d 209 (1987).
Government regulation of speech or other expressive
activity is content-neutral and subject only to inter-
mediate scrutiny if it is adopted not “because of disa-
greement with the message it conveys,” but for rea-
sons unrefated to the content of the speech. Hill v.
Colorade. 530 U.S. 703, 720, 120 S.Ct. 2480, 147
L.Ed.2d 597 (2000) (citing Ward v. Rock Apainst
Racism, 491 U.S. 781, 791, 109 S.Ct. 2746, 105
L.Ed.2d 661 {1989)). Even in cases when a regulation
has an incidental effect on some speakers or messages
but not others, however, it will be deemed con-
tent-neutral and reviewed under intermediate scrutiny
if its predominant purpose was aimed at perceived
harmful secondary effects of the speech, rather than at
its content. Alameda Books, 535 11.S. at 434, 122 §.Ct.,
1728; City of Renron, 475 U.S. at 48-49, 106 S.Ct
925. After determining the level of scrutiny, the third
part of the analysis mvolves applying the appropriate
constitutional standard fo decide whether the regula-
tion is narrowly tailored to promote a compelling
governmental interest (strict scrutiny), see Arkansas
Writers' Project, 481 U.S. at 231, 107 S.Ct. 1722, or
narrowly drawn to further a substantial governmental
interest unrelated to the suppression of free speech
(intermediate scrutiny), see Turper Broad. Sys. .
Federal Commc'ns Comm'n, 512 U.S. 622, 662. 114
S.Ct. 2445, 129 L.Ed.2d 497 (1994).
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I agree with Justice Henson that, in the present
case, the level-of-scrutiny inquiry (ie, “question
two™)} can properly be decided by considering the plain
text of the statute at issue and its statutory context.
See, e.g., [llusions-Dallas Private Club, Inc. v. Steen,
482 F.3d 299, 310 (5th Cir.2007) (holding that sta-
tte's predominant purpose could be determined by
considering text and statutory context). In addition to
those factors, I believe it is also appropriate at this
stage of the inquiry to look beyond whether the statute
is content-based or content-neutral on its face and
consider evidence regarding whether the statute's
predominant purpose was to regulate speech or to
address secondary effects. See City of Renton, 475
U.S. at 48-49. 106 S.Ct, 9235. To the extent that Justice
Henson's opinion suggests that secondary-effects
analysis is or should be confined strictly to cases in-
volving zoning regulations, I do not adopt that view.
Given that, in determining the content neutrality of
any statute under the First Amendment, “[tJhe gov-
emment's purpose is the controlling consideration,”
Ward, 491 1.8, at 791, 109 S.Ct. 2746, it would be
unwise to ignore evidence regarding whether the
government's actual purpose was to combat negative
secondary effects, Accordingly, I see no reason to
analyze and decide cases in which protected speech is
regulated through impoesition of a tax any differently
from cases in which it is regulated by a zoning re-
striction or other means.

As the Eleventh Circuit has observed, while the
Supreme Court has stated that zoning ordinances and
public-nudity ordinances should be reviewed under
distinct standards, “the Court also has sometimes
collapsed the two categories into a single, overarching
category of regulatory action targeting the negative
‘secondary effects’ of non-obscene adult entertain-
ment and drawn conclusions about this single cate-
gory.” Peek-A-Boo Lounge of Bradenton, [nc. v.
Manatee City, 337 F.3d 1251, 1255 (11th Cir.2003).
“Additionally, the Court has occasionally borrowed
specific doctrines*868 developed in one category of
case to apply to the other.” [d at 1255-56 (citing
Alameda Books, 535 U.S. at 434, 122 S.Ct. 1728
(plurality op.) (relying on Court's holding in Pap's
AM., a case involving public-nudity ordinance, to
explicate evidentiary showing necessary to sustain
adult-entertainment zoning ordinance); Barnes v. Glen
Thegtre, Inc., 501 U.S. 560, 583-84, 111 S.Ct. 2456,
115 L.Ed.2d 504 (1991) (Souter, J., concurring) (re-
lying on evidentiary standard described in Renton, a
zoning case, to explicate evidentiary showing neces-
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sary to sustain public-nudity ordinance)).™ There-
fore, I wounld hold that the Renfon test may be applied
here and that question two of that test may be decided
by considering evidence relevant to the issue of
whether the legislature's predominant purpose in
enacting the statute was to address secondary effects.

N1, See also Citv of Eriev. Pap's AM., 529
U.S. 277, 281-82, 120 S.Ct. 1382, 146
L.Ed.2d 265 (2000) (plurality op.) (applying
Renton's secondary-effects doctrine to justify
non-zoning restrictions); Ward _v. Rock
Against Racism, 491 U.8, 781,791, 109 S.Ct.
2746, 105 1..Ed.2d 661 (1989) (citing Renton
for proposition that “fa] regulation that
serves purposes unrelated to the content of
expression is deemed neutral, even if it has
an incidental effect on some speakers or
messages but not others” in non-zoning
context). The federal courts of appeals have
followed suit. See, e.g., Fantasy Ranch Inc. v.
Citv_of Ariington, 459 F.3d 546, 556 (5th
Cir.2006) (holding that city ordinance re-
quiring sexually oriented businesses to en-
force proximity provisions between nude
dancers and patrons was content-neutral be-
cause “the ordinance's predominate concern
is for secondary effects™); Dream Palace v.
County of Maricopa, 384 F.3d 990, 1013 (9th
Cir.2004) (equating second question of
Renton test to determination of whether sta-
tute was designed to combat secondary ef-
fects of adult entertainment industry); G.M.
Enters., Inc. v. Town of St. Joseph. 350 F.3d
631, 637 (7th Cir2003) (focusing lev-
el-of-scrutiny inquiry solely on whether or-
dinances targeted secondary effects of sex-
ually oriented businesses and opting not to
decide whether ordinances were con-
tent-based or content-neutral).

In the present case, the trial court made several
written fact findings relating to the absence of evi-
dence that the statute's predominant purpose was to
combat secondary effects of combining nude dancing
and alcohol:

The author of HB 1751, State Representative Ellen
Cohen, testified before the House Ways & Means
Committee that she claimed no link between sexual
assault and the businesses responsible for the fees to
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be paid.

The House Research Organization's Bill Analysis
claimed no link between sexual assault and the
business responsible for the fees to be paid.

There is no evidence that the Legislature actually
considered or saw any studies claiming a link be-
tween sexual assault and the sexvally oriented
businesses that are responsible for the SOB Tax.

Victoria Camp's testimony indicated that materials
supporting the existence of such links were made
available to certain legislators, but no evidence
showed that any legislator had actually considered
or even seen those materials.

There is no evidence that studies about sexually
oriented businesses were created, consulted, or re-
viewed by the Legislature prior to enacting HB
1751.

The State does not challenge those findings m this
appeal. The trial court also made the following con-
clusion of law:

If reliance by the Tegislature on some
pre-enactment evidence of links between secondary
effects and protected speech is a constitutional re-
quirement (as is suggested, not expressly held, by
Supreme Court case law), the SOB Tax must be
held unconstitutional because no evidence indicat-
ing that the Legislature*869 actually considered any
evidence of such links was presented at trial,

The State argues that, in making the foregoing
findings and conclusion, the trial court created a “false
distinction” between pre- and post-enactment evi-
dence, which led it to determine that the State's “evi-
dence of a link between the combination of aleohol
and nude dancing and sexual assault” was insufficient.
Relying on Justice Souter's concurring opinion in
Barnes and two Fifth Circuit decisions, see Fantasy
Ranch, 459 F.3d at 560: N.W. Enfers. Inc. v. City of
Houston, 352 F.3d 162, 175 (5th Cir.2003), the State
argues that the Supreme Court has never required the
government to produce “pre-enactment evidence” of
legislative purpose in order to meet its burden of
showing that a statute is content-neutral. The State's
reliance on these cases is inapposite.
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While Justice Souter did urge that “the appropri-
ate focus is not an empirical enquiry into the actual
intent of the enacting legislature, but rather the exis-
tence or not of a current governmental interest in the
service of which the challenged application of the
statute may be constitutional,” see id. at 582. 111 5.Ct.
2456. his comments were made i the context of a
discussion of question three of the Renfon analy-
sis-whether the government satisfied the interme-
diate-scrutiny standard by producing sufficient evi-
dence of a link between the challenged regulation and
the asserted interest in combating secondary effects.
Likewise, the statements in the cited Fifth Circuit
cases regarding the use of post-enactment evidence
were made in the context of question-three discus-
sions.™ But inquiring into whether a statute's purpose
was to address secondary effects is wholly distinct
from inquiting into whether the statute can be justified
on the basis that it actually furthers an important or
substantial governmental interest in combating nega-
tive secondary effects; the former determines the level
of scrutiny to be applied, while the latter determines
whether the statute passes constitutional muster under
the applicable standard. Although I agree that
post-enaciment evidence may be considered in ans-
wering question three, and is often essential to that
inquiry, it is far from clear that post-enactment evi-
dence-even evidence directly relevant to purpose-may
properly be considered in answering question two.
See, e.g., Hlusions, 482 F.3d at 310 n. 7 (declining to
address question of whether district court erred in
relying on state's post-enactment assertion of second-
ary-effects purpose as basis for applying intermediate
scrutiny, having decided that statute was con-
tent-neutral based on its plain text and statutory con-
text); White River Amusement Pub, Inc. v. Town of
Hariford, 481 F.3d 163. 171-72 (2d Cir.2007) (con-
cluding that Renton permits consideration only of
pre-enactment evidence at question-two stage);
Dream Palace, 384 F.J3d at 1013-14 (same);
Peek-A-Boo Lounge, 337 F.3d at 1268 & n. 16 (same);
SOB, Inc. v. County of Benton, 317 F.3d 856, 862 (8th
Cir.2003) (same); D.H.L. Assocs.. Inc. v. O'Gorman,
199 F.3d 50, 57-58 (1st Cir.1999) (same); Z.J. Gifis
D-2, LLC v City of Aurora 136 F.3d 683, 690 (10th

Cir.1998) (same).

FN2. See Fantasy Ranch, 459 F.3d at 560-61
(discussing post-enactment evidence in de-
termining whether ordinance furthered im-
" portant or substantial government interest);
N.W. Enters. Inc. v. City of Houston, 352
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F.3d 162, 175 (5¢th Cir.2003) (holding same
and noting that question-two stage is not ap-
propriate point to require legislature “to show
evidence of negative secondary effects and of
the new regulations' efficacy” because
“[d]isputes over the effectiveness of the
proposed regulations are properly reserved
for the final prong of the Renton analysis™).

Irrespective of whether courts may properly con-
sider post-cnactment evidence *870 of purpose in
answering question two, however, all of the State's
post-enactment evidence in this case was relevant to
the issue of whether the statute can be justified (ques-
tion three), not its purpose (question two), As the trial
court explained in its detailed findings of fact, the
record in this case does not contain evidence-either
pre- or post-enactment-that the legislature's predo-
minant purpose in enacting the statute was to combat
perceived negative secondary effects of combining
alcohol and mude dancing. Thus, the State's argument
that the trial court created a false distinction between
pre- and post-enactment evidence is unavailing, be-
cause no ecvidence was produced showing that the
legislature's purpose was aimed at secondary effects.

In sum, I agree with Justice Henson that the text
and context of the statute show that it is a con-
tent-based restriction. Therefore, in the absence of any
evidence that the legislature's predominant purpose
was to address secondary effects, the statute may not
be deemed confent-neutral and must be reviewed
under strict scrutiny, see City of Renton, 475 U.S. at
48-49, 106 8.Ct. 925, which the State has conceded it
cannot meet.

I join the “Sovereign Immunity” and “Attorneys’
Fees” sections of Justice Henson's opinion.

DISSENTING OPINION

DAVID PURYEAR, Justice.

Because I-believe that the statutory scheme at
issue in this case should have been reviewed using
intermediate scrotmy rather than strict scrutiny and
because I believe that the statute does not violate the
First Amendment, I respectfully dissent from the re-
sult reached by the majority.

As mentioned in Justice Henson's opinion, section
47.052 of the business and commerce code provides as
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foliows: “A fee is imposed on a sexually oriented
business in an amount equal to $5 for each entry by
each customer admitted to the business.” Tex. Bus. &
Com.Code Ann, § 47.052(a) (West Supp.2008) (em-
phasis added). The code defines “sexually oriented
business” as follows:

a nightclub, bar, restaurant, or similar commercial
enterprise that:

{A) provides for an audience of two or more indi-
viduals live mide entertainment or live nude per-
formances; and

(B) authorizes on-premises consuniption of alco-

. holic beverages, regardless of whether the con-
sumption of alcoholic beverages is under a license
or permit issued under the Alcoholic Beverage
Code.

Id. § 47.051(2) (West Supp.2008Y; see also id. §
47.051(1) (West Supp.2008) (defining “nude™), Ac-
cordingly, the code imposes a fee on businesses that .
provide nude erotic enfertainment and permit the
consumption of alcohol on the their premises. By
requiring all the conditions to be satisfied before a fee
may be imposed, the code necessarily exempts estab-
lishments that provide erotic entertainment but do not
allow for the consumption of alcohol or that allow
alcohol consumption but do not allow their. erotic
entertainers to perform fully nude. The code also re-
quires that a large portion of the fee collected be given
to the State's sexual assault program fund. Id. § 47.054

{West Supp.2008).

First Amendment

The statute in question, by its terms, does not
specifically inipose restrictions on the type of erotic
entertainment performers may engage in or that pa-
trons may observe. In other words, the statute does not
address the expressive nature of the entertainment at
issue. Instead, the statute atfects the ability of busi-
nesses to combine*871 the entertainment and the
consumption of alcohol. Although no specific. limits
on expression are imposed, the statute still has First
Amendment implications because it affects the man-
ner in which businesses may provide erotic expres-
sion. See llusions-Dailas Private Club,_Inc_v. Steen,
482 F.3d 299, 307 (5th Cir,2007). In light of this, I
would analyze the constitutionality of the statute by
employing (raditional First Amendment jurispru-
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dence; however, [ would note that while this type of
regulation does have First Amendment implications,
live erotic entertainment “falls only within the outer
ambit of the First Amendment's protection.” City of
Eriev. Pap's A. M., 529 U.8.277. 289, 120 S.Ct. 1382,
146 1.Ed.2d 265 (2000); see also Barnes v. Glen
Theatye, Inc., 501 U.S. 560, 584, 111 S.Ct. 2456, 115
1.Ed.2d 504 (1991} (Souter J., concurring) (distin-
guishing between societal interest in protecting erotic
expression and greater interest in protecting “un-
trammeled political debate™); Doran v. Salem Inn,
Inc. 422 1].8.922,932,95 §.Ct. 2561. 451 Ed.2d 648
(1975} (explaining that nude dancing at bars “involves
only the barest miniinum of protected expression™);
Ben's Bar, Inc. v. Village of Somerset, 316 F.3d 702.
707 (7th Cir.2003) (noting that nude dancing is only
given diminished protection under First Amendment);
see also Faniasy Ranch Inc. v. City of Arlington, 459
"F.3d 546, 554 (5th Cir.2006) (explaining that although
live erotic entertainment is protected by First
Amendment, governments can regulate it) 2

ENI. In her opinion, Justice Henson agrees
that the type of expressive conduct at issue in
this case only barely falls within the protec-
tions of the First Amendment. However, ra-
ther than concluding that the conduct's
placement on the edge of protected speech
subjects the behavior to less constitutional
protection, she confusingly concludes that
the type of expressive conduct at issue in this
case warrants the highest judicial scrutiny,
presumably higher than that afforded to be-
haviors more truly expressive in nature, to
prevent unfair suppression,

Alcohol Prohibitions for Sexually Oriented Busi-
. nesses

As a preliminary matter, I would note that a state
may, in an effort to combat secondary effects asso-
ciated with sexually oriented businesses, entirely
prohibit the consumption of alcohol within sexually
oriented businesses. See Ben's Bar, 316 F.3d at 706,
728 (7th Cir.2003} (upholding constitutionality of
ordinance that prohibited consumption of alcohol
within sexually oriented businesses); see also 18/
South Inc. v. Fischer, 454 F3d 228, 233-34 (3d
Cir.2006) (concluding that regulation prohibiting
erotic expression at locations licensed to sell alcohol
did not violate First Amendment). If a state may
completely prohibit the consumption of alcohol within
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sexually oriented businesses, it seems logical to as-
sume that a state may also impose less exacting al-
cohol restrictions on sexually oriented businesses
provided that the restriction is also designed to combat
negative secondary effects. Cf. Paps A.M, 529 U.S. at
301, 120 S.Ct. 1382 (upholding city ordinance that
imposed restriction that was less onerous than coin-
plete ban on erotic dancing and noting that there may
be more than one method for government to choose to
address sericus problems associated with sexually
oriented businesses).

The statute at issue in this case imposes a fee on
establishments providing erotic entertainment and
allowing their customers to consume alcohol. There
can be little doubt that a fee is less restrictive than an
absolute ban,™ and as discussed *8$72 more tho-
roughly later, the statute was designed to address
potential negative secondary effects arising from the
pairing of erotic entertainment and alcoho! consump-
tion by providing revenue for the State's sexual assault
program fund. See 44 Liguormari, Inc. v. Rhode Isl-
and, 517 U.S. 484, 511, 116 S.Ct. 1495, 134 1..Ed.2d
711 (1996) (stating proposition that greater govern-
mental powers include lessor ones); of. New York State
Liquor duth. v. Bellanca, 452 U.8.714. 717,101 S.Ct.
2599, 69 1.Ed.2d 357 (1981) (explaining that state's
ability to ban sale of alcohol entirely encompasses
lesser power to ban sale of alcohol at certain loca-
tions)."™ I can find no compelling distinction between
statutes designed to curb potential negative secondary
effects by prohibiting, in their entirety, the pairing of
alcchol consumption and erotic entertainment and
statutes designed to curb unwanted secondary effects
by imposing a fee on establishments allowing the two
activities that would render the later unconstitutional
but the former constitutional. Consequently, I fail to
see how the majority can conclude that the statute at
issue violates the First Amendment,

FN2. Regardless of the amount of the fee, the
imposition of a fee for engaging in certain
activities is less restrictive than banning the
activity in its entirety because individuals
have the option of engaging in the activity by
paying the fee. Although businesses may
challenge the amount of the fee as being ex-
cessive, those arguments are fundamentally
different than challenging the State’s author-
ity to impose the fee at all,
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FN3. Justice Henson tries to dismiss the
State's “greater power includes the lesser
power’ by relying on a hypothetical de-
scribed in Nollan v, California Coastal
Comm'n, 483 11.S, 825, 107 S.Ct. 3141, 97
L.Ed.2d 677 {1987). In that case, the Suo-
preme Court noted that a state could prohibit
people from shouting the word “fire” in
crowded theaters without violating the First
Amendment because the prohibition would
fall within a state's power to protect the pub-
lic safety. Id. at 837, 107 S.Ct. 3141. How-
ever, the Court also theorized that a state
could not adopt the ban but also allow indi-
viduals to violate the ban if they chese to
contribute $100 to the state treasury. Id. The
Court noted that the second situation would
amount to a lesser restriction than a total ban
but also concluded that the addition to the
ban would be wnrelated to the purpose of
protecting the public safety and would, in
fact, alter the purpose of the ban. /d. In effect,
the Court reasoned that the imposition of the
fee was improper because imposing the fee
would not further the state's interest in en-
couraging public safety. In other words, the
Court determined that “the condition substi-
tuted for the prohibition [would] utterly fail[
] to further the end advanced as the justifica-
tion for the prohibition.” /d.

The fee at issue in this case is unlike the
one described above because the fee in this
case is designed to further the same interest
that a total ban on erotic entertainment and
alcohol consumption would accomplish:
minimizing potential negative secondary
effects resulting from the consumption of
alcohol and the viewing of erotic enter-
tainment. Accordingly, the fee at issue in
this case is actually more similar to the
other hypothetical described in Nollan, in
which the Court theorized that because a
state could refuse to issue a building permit
in order to protect public's interest in a
beach, the State couid also legitimately
grant the permit but impose limitations
designed to protect the public's interest
that property. [d. at 836-37, 107 S.Ct.
3141,
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Intermediate Serutiny Applies

Once it has been determined that a statute regu-
lates activity protected by the First Amendment,
courts must then determine what level of scrutiny to
employ when reviewing the statute. As a preliminary
matter, I would note that courts often apply interme-
diate scrutiny to governmental regulations of sexually
oriented businesses. See Fantasy Ranch,_459 F.3d at
555 (5th Cir.2006) (listing various instances in which
courts have applied intermediate scrutiny); see also
729, Inc. v. Kenton County Fiscal Court, 515 F.3d
485. 504 (6th Cir.2008) (explaining that regulations
pertaining to sexually oriented businesses are re-
viewed under intermediate rather than strict scrutiny
due to “the peculiar *873 ‘secondary effects' asso-
ciated with adult businesses™). When determining
whether to apply intermediate or strict scrutiny, courts
look to the purpose of the regulation at issue. Jflusions,
482 F.3d at 308, If the statute “is intended to suppress
expressions contained in erotic dancing, then it is
subject to strict scrutiny,” but if the statute “has a
purpose unrelated to the suppression of speech, then it
is subject to intermediate scrutiny.” Id,

Although the statute at issue in this case mentions
“live nude entertainment” and “live nude perfor-
mances,” the statute imposes no direct limitation on
the type of expression that may be exhibited through
crotic entertainment. Cf, jd,_at 309 (explaining that
fact that statute “references content” does not neces-
sarily mean that statute is “intended to suppress
speech, even without a legislative record to sugpest a
purpose unrelated to speech™). Moreover, it only im-
poses a fee if a sexuvally oriented business decides to
pair erofic entertainment with the consumption of
alcohol. In other words, a business may avoid any
imposition of the fee described in the statute by not
allowing its customers to consume alcohol. See id,
{noting that fact that sexually oriented business could
remove itself from reach of regulation by not allowing
alcohol consumption weighs in favor of determination
that regulation should be reviewed under intermediate
scrutiny). Accordingly, the statute seems concerned
with the regulation of alcohol or the regulation of the
pairing of alcohol and erotic entertainment rather than
the suppression of any specific erotic expression. Cf
Ben's Bar, 316 F.3d at 726 (explaining that regulation
prohibiting consumption of alcohol within sexually
oriented business was “not a restriction on erotic ex-
pression, but a prohibition of nonexpressive conduct
(ie., serving and consuming alcohol) during the
presentation of expressive conduct”).
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For these reasons, I believe that the statute has a
purpose unrelated to the suppression of expression and
is, therefore, subject to intermediate scrutiny. Cf
Sammy's of Mobile Ltd. v. City of Mobile, 140 F.3d
993, 996 (11th Cir.1998) (noting that ordimances pro-
hibiting sale or consumption of alcohol at sexually
oriented business are content-neutral and should be
analyzed under intermediate scrutiny).

This conclusion is also supported by the fact that
courts have reviewed regulations pertaining to sex-
_ ually oriented businesses and imposing more signifi-
cant restrictions under intermediate scrutiny. For
example, courts have employed intermediate scrutiny
when reviewing regulations limiting the locations in
which sexually oriented businesses may operate. See,
e.g., City of Los Angeles v. Alameda Books, Inc., 535
U.S5. 425, 440, 122 S.Ce. 1728, 152 1. Ed.2d 670
(2002) (plurality opinion) (applying intermediate
scrutiny to ordinance that prohibited more than one
sexually oriented business per building and did not
contain a provision exempting preexisting business-
€s); Renton v. Plavtime Theatres, Inc., 475 U.S. 41,
49. 106 S.Ct. 925, 89 L.Ed.2d 29 (1986) (utilizing
intermediate-scrutiny test when reviewing regulation
[imiting the locations in which adult movie theaters
may operate).

In addition, courts have also employed interme-
diate scrutiny when reviewing limitations placed on
actual erotic expression. See, e.g., Fantasy Ranch, 459
E.3d at 557 (applying intermediate scrutiny to ordin-
ance imposing proximity limitations, which required
performers to be six feet away from customers or to be
separated from their customers by wall); Hang-On,
Inc. v. City of Arlington, 65 ¥.3d 1248, 1254-55 (5th
Cir.1995) (applying intermediate scrutiny when re-
viewing statute prohibiting contact between erotic
entertainers*874 and customers). Furthermore, the
Supreme Court has applied intermediate scrutiny
when reviewing the constitutionality of an ordinance
prohibiting public nudity, which had the effect of
requiring erotic entertainers to wear minimal attire.
Pap's AM, 529 U.8. at 296-302. 120 §8.Ct. 1382.

Finally, courts have employed intermediate scru-
tiny to review complete bans on the consumption of

alcohol within sexually oriented businesses. See Ben's

Bar, 316 T.3d at 722. Similarly, mtermediate scrutiny
has been applied to a statute that completely prohi-
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bited the issuance or renewal of alcohol permits for
sexually oriented businesses located inside dry polit-
ical subdivisions. Flusions, 482 F.3d at 303, 307, 310
see Tex. Alco. Bev.Code Ann,_§ 32.03(k) (West
2007); see also Tex. Elec.Code Ann. § 501.02] (West
Supp.2008} (allowing voters to determine whether to
allow sale of alcohol within political subdivision).

The statute at issue in this case does not require
sexually oriented businesses to move from their cur-
rent locations, imposes no direct limitation on the type
of erotic expression entertainers may provide, and
does not completely ban the consumption of alcohol
within a sexually oriented business. Rather, the statute
imposes a fee on a sexually oriented business only if it
chooses to allow the consumption of alcohol on its
premises. Nothing in the cases relied upon by either of
the other two justices convinces me that a more ex-
acting standard should be employed to review a statute
that has a more modest impact on First Amendment
expression than the regnlations described above.

The Statute Survives Intermediate Scrutiny
Having determined that the statute in question in
this case should be reviewed under intermediate scru-
tiny, I would then determine whether the statute may
be upheld under that level of scrutiny. In the context at
issue in this case, a regulation satisfies intermediate
scrutiny if it was issued “pursuant to a legitimate

T, 6

govemnmental power”; “does not completely prohibit
adult entertainment”; “is aimed not at the suppression
of expression, but rather at combating negative sec-
ondary effects”; and “is designed to” further a “sub-
stantial governmental interest and the restriction on
expressive conduct is no greater than is essential in

furtherance of that interest.” Hlusions, 482 F.3d at311.

There is no dispute that the legislature has the
authority to regulate both alcohol consumption and
sexually oriented businesses. Cf Ber's Bar, 316 F.3d
at 722 (explaining that regulation of alcohol con-
sumption falls within state's police powers). In addi-
tion, as described earlier, the statute in question does
not completely ban erotic entertainment. Cf. Califor-
nia v. LaRue, 409 U.8. 109, 118-19. 93 §5.Ct. 390, 34
L.Ed.2d 342 (1972) (upholding constitutionality of
regulation that prohibited certain types of erotic ex-
pression in bars and noting that state did not ban the
expression entirely, but merely prohibited it in estab-
lishments that allow for the consumption of alcohol).
Consequently, the first two elements are met.
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Regarding the third element, as described pre-
viously, nothing in the statute directly addresses any
aspect of erotic expression; rather, the statute ad-
dresses the pairing of erotic expression with the con-
smnption of alcohol. Moreover, rather than prohibit-
ing any particular act of expression, the statute simply
imposes a fee on establishments that desire to allow
the consumption of aicohol on their premises and that
provide erotic entertainment,

Turthermore, the statute attempts to address some
of the potentiaily negative secondary effects from the
pairing of alcohol*875 and erotic expression by using
a portion of the total fees collected to provide revenue
for the State's sexual assault program fund. Addition-
ally, the legislative history for the statute demonstrates
that the purpose of the statute was to provide funding
for programs alleviating the impact of secondary ef-

- fects. See Senate Research Ctr., Bill Anmalysis, Tex.
H.B. 1751, 80th Leg., R.8. (2007) (stating that fee will
be used to fund “programs that relate to sexval assault
prevention, intervention, and research”); House Re-
search Org., Bill Analysis, Tex. H.B. 1751, 80th Leg.,
R.S. (2007) (listing various sexval assault programs
that money raised by fee could be used for). Although
the efffect of the fee on potential secondary effects may
be more attenuated than a complete ban on alcohol
consumption within businesses providing erotic en-
tertainment would be, a state must be given a rea-
sonable opportunity to experiment with solutions to
serious problems affecting its populace. See Pap’s
AM., 529 U.§, at 301, 120 S.Ct. 1382.

In light of the preceding, I would conclude that
the statufe is aimed at combating negative secondary
effects and is not aimed at the suppression of expres-
sion. Cf- Fantasy Ranch, 459 F.3d at 557 (concluding
that infermediate scrutiny was appropriate because the
ordinance was “predominately targeted to the preven-
tion of secondary effects, not to the suppression of
symbolic expression”). For the reasons that follow, 1
would also conclude that the fourth element is satis-
fied.

To satisfy the “substantial interest” requirement
of the final element, the State must present some
evidence demonstrating a connection “between the
combination of alcohol [consumption] and erotic
dancing and negative secondary effects.” Hlusions
482 F.3d at 312-13: see Fantasy Ranch, 459 F.3d at
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361 (requiring only that regulation be supported by
evidence that could reasonably be viewed as relevant
to effects in question). However, the burden on the
State is very light, [flusions,_ 482 F.3d at 312. and the
State is not required to prove that its regulation is the
only way to combat potential negative secondary
effects, see Alameda Books, 535 U.S. at 437, 122 8.Ct.
1728.

The link between sexvally oriented businesses
and negative secondary effects has been discussed in
various cases, Pap’s A.M., 529 U.8_at 300, 120 8.Ct.
1382 (noting that crime and other safety issues are
cansed by “presence of nude dancing establish-
ments”™), and courts have also identified a state's in-
terest in combating these effects as a substantial in-
terest, see, e.g., Barnes, 501 U.S. at 583, 111 S8.Ct,
2456 (Souter, I, concurring) (concluding that states
have substantial interest in preventing negative sec-
ondary effects associated with sexually oriented
businesses). In fact, the Supreme Court has reasoned
that governments are not required to obtain new evi-
dence regarding negative secondary effects when
passing new regulations for sexually oriented busi-
nesses and may instead rely on evidence previously
discovered, including evidence summarized in prior
cases. Pap's A M., 529 U.S. at 296-97, 120 S.Ct. 1382,
In addition, the legislature has specifically identified a
link between sexually oriented busimesses and nega-
tive secondary effects. In particular, the legislature has
determined that it is appropriate to impose regulations
on sexually oriented businesses that are not imposed
on other businesses because “sexually oriented busi-
nesses may be detrimental to the public health, safety,
and welfare by contributing to ... the growth of crim-
inal activity.” Tex, Loc. Gov't Code Ann. § 243,001 (a)
(West 2005).

Although the link between sexually oriented
businesses and negative secondary *876 effects has
been previously established, evidence was also pre-
sented at trial suggesting a link between sexually
oriented businesses and the types of behavior that the
sexual assault fund is designed to combat. See Barnes
301 U8, at 582. 111 8.Ct, 2456 (Souter J., concurring)
(explaining that when determining whether statute is
constitutional, courts should focus on whether there is
current govemmental interest and not on whether
interest was thoroughly articulated when regulation
was issued); Fantasy Ranch, 459 F.3d at 560 (stating
that governments may justify enactment of regulation
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with evidence presented at trial). In fact, the district
court found that the State “presented persuasive tral
evidence supporting a possible link between the
business activity subject to the tax and the secondary
effects addressed by the sexual assault program fund.”
Specifically, expert testimony was introduced stating
that viewing erotic entertainment while consuming
alcohol increases the likelihood that sexually assaul-
tive behaviors might ensue. Moreover, various expert
witnesses also stated that it was reasonable for legis-
lators to conclude that there is a causal link between
viewing erotic entertainment while consuming alcohol
and sexually assaultive behavior.

For these reasons, I would conclude that the State
has a substantial interest in combating negative sec-
ondary effects and that the statute at issue furthers that
interest. See lllusions, 482 F.3d at 312 (explaining that
courts must determine whether substantial interest
exists and whether regulation facilitates that interest).

Regarding the restrictive component of the final
element, as mentioned previously, the statute at issue
imposes no affirmative ban on any expressive con-
duct. Instead, the statute imposes a fee on establish-
ments providing erotic entertainment that also allow
their patrons to consume alcohol. Nothing prohibits
businesses from continuing to provide erotic enter-
tainment and allow patrons to consume alcohol pro-
‘vided that the businesses pay the fee. Alternatively,
businesses may continue to provide erotic entertain-
ment without paying the fee if they stop allowing their
customers to consume alcohol or if they require their
performers to wear minimal clothing. See Pap's AM.,
529 U.S. at 301, 120 S.Ct. 1382 {commenting that
requiring performers to wear minimal clothing has de
minimus impact on erotic expression).

Given that the statute does not directly target any
type of expressive conduct, that the statute provides
multiple avenues in which businesses may continue
providing erotic entertainment, and that courts have
upheld other regulations actually limiting the type of
erotic expression that may be conveyed, see id. at 284
301, 120 S.Ct. 1382 (upholding ordinance requiring
dancers to wear minimal attire while engaged in erotic
entertainment); Hagng On, 65 F.3d at 1256-57 (stating
that ordinance prohibiting contact between customers
and erotic performer did not burden protected ex-
pression more than is essential to “interest in pre-
venting prostitution, drug dealing, and assaunlt™), I
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would conclude that the statute's restriction on ex-
pressive conduct is no greater than is essential.

Having determined that all four prongs of inter-
mediate scrutiny were satisfied, [ would hold that
section_47.052 of the business and commerce code
does not violate the First Amendment of the federal
constitution. ™

EN4. Because the district court concluded
that the statute violated the First Amend-
ment, it made no determination regarding the
Association's other attacks on the statute.
Having found that the statute does not violate
the First Amendment. I would reverse the
judgment of the district court and remand the
case for consideration of the other issues
raised in the case.

Tex. App.-Austin, 2009,
Combs v. Texas Entertainment Ass'n, Inc.
287 S.W.3d 852

END OF DOCUMENT
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Vernon's Texas Statutes and Codes Annotated Currenthess
Business and Cemmerce Code (Rels & Annos)
Tiile 4. Miscellaneous Commercial Provisions {Refs & Annes)
*& Chapter 47. Sexnally Oriented Businesses (Reft & Annos)
*g Subchapter B, Fee Tuposed on Certain Sexually Oriented Businesses
w § 47.851. Detnitions
In this snbchapter:
(1) “Nude™ means:

(A) entirely unclothed; or

{B) clothed in 2 manner that Jeaves uncovered or visible through less than fully opaque clothing any portion
of the breasts below the top of the areola of the breasts, if the person is fernale, or any partion of the genitals
or buttocks.

(2) “Sexually oriented business” means a nightelub, bar, restavrant, or similar commercial enterprise that:

{A) provides for an andience of two or more individuals live nude emtertainment or live nude performances;
and

(B) authorizes on-premises consumption of alooholic beverages, regardless of whether the consumption of
alcoholic beverages is under a license or permit issued nder the Alcoholic Beverage Code,
§ 47.052. Fee Based on Admissions; Records

(2} A fee js imposed on a sexually oriented business in 4n amount equal to §5 for each eniry by each customer
admitted to the husiness.

(b) A sexually oricnted business shall record daily in the maoner required by the compiroler the number of
customers admitied to the business. The business shall meintain the records for the peried required by the
comptrotler and make the records available for inspection and audit on request by the comptroller.

{c) This section does not require a sexually oriented business to impose a fee on a customer of the business. A
business has discrotion to detenuine the manner in which the business derives the money required to pay the
fee imposed under this section.

§ 47.053. Remission of Fee; Submission of Reports
Each quarter, a sexually oriented business shall;

(1) remit the fee imposed by Section 47.052 to the comptroller in the manner prescribed by the complroller:
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and

(2} file a report with the comptroller in the manner and containing the informaltion required by the comp-
trofler.

§ 47.054. Aflgcation of Ceytain Revenue for Sexual Assault Programs

The contptrotler shall deposit the first $25 million received from the fee imposed under this subchapter in a
state fiscal biennium to the credit of the sexual assault program fund.

§ 47,053, Allocation of Additional Revenne

(2) The comptroller shall deposit all amounts received from the fee imposed under this subchapter after the
first $25 million in a state fiscal biennium in the Texas health opportunity poot established under Subchapter
N, Chapter 531, Government Code. Money deposited in the pool wnder this section may be used anly to
provide health benefits coverage preminm payment assistance to low-income petsons through a premiom pay-
ment assistance program developed under that sabchapter. T

(b) This sectior takes effect only if Senate Bill No. 10, Acts of the 80th Legislature, Regular Session, 2007,
becomes law and the Texas health opportunity pool is established under that Act. If that Act does ot become
law, or that Act becomes law but the poo! is not established, this section hag no effect, and the revenue is de-
posited as provided by Seetion 47.0551,

§ 47.4551. Allocation of Additional Revenue

(a) The comptraller shall deposit 21l amounts received from the fee imposed under this subchapter after the
first $25 million in a state fiscal biennfum to the credit of the premium payment assistance account. The

* premium paymeunt assistance account is an account in the general revenue fund that may be appropriated to the
Health and Human Services Commission only to provide health benefits coverage premium payment assist-
ance to low-income persons through a program developed by the commissior.

{b) This section takes effect only if Senate Bill No. 10, Acts of the 80th Legislature, Reguler Session, 2007,
does not become law, or that Act becomes law, but the Texas health opportunity pool is not established under
that Act. If that Act becomes law and the pool is established, this section has no effect, and the revenue is de-
posited as provided by Section 47.055.

§ 47.056. Admivistration, Collection, and Enforeement

The provisions of Subtitle B, Title 2, Tax Code, apply to the administration, payment, collection, and enforce-
ment of the fee imposed by this chapter.

END OF DOCUMENT
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STATE OF TENNESSEE
OFFICE OF THE
ATTORNEY GENERAL
PO BOX 20207
NASHVILLE, TENNESSEE 37202

April 2, 2008
Opinion No. 08-78

Legality of Privilege Tax On Entry of Customers into Aduli-Oriented Establishments

QUESTION

Is proposed legislation, House Bill 2676, which would impose a state privilege tax only on
adult-oriented establishments for each entry by a customer, defensible in court?

OPINION

The proposed state privilege tax to be imposed only on adult-oriented establishments for each
entry by a customer would likely be held unconstitutional,

ANALYSIS

The opinion of this Office has been requested as to the legality of proposed legislation,
_ House Bill 2676, which would amend the Adult-Oriented Establishment Act, Tenn. Code Ann. §
7-51-1401, et seq., to impose a “five dollar ($5.00) [state] privilege tax . . . for each enfry by each
customer admitted to adult cabarets or adult[-Joriented establishments.” HB 2676, Section 2(a).
“Such tax shall be in addition to all other taxes imposed on any such customer.” J¢ The businesses
would be required to record daily the number of customers admitted and remit the tax quarterly to
the adult-oriented establishment boards' for their respective counties. 7., Sections 2(b) and 3(a).
The incidence of the tax would be on the adult-oriented establishment, not the customer, since the
businesses would not be required to impose the tax directly on the customers, but would have
discretion to determine the manner in which each business derives the money required to pay the
tax. Id., Section 2(c). The county adult-oriented establishment boards would remit the tax proceeds
to the Treasurer for deposit into a special account created in the State General Fund. Id., Sections
3(b) and 5. “Momeys from such account shall be appropriated solely for the purpose of making
grants to public and private agencics for the victims of sexual abuse and victims of domestc
violence.” Id., Section 5. These grants would be administered by the Division of Resource
Development and Support in the Department of Finance and Administration. 7d.

' Typicaily a county does not have an adult-oriented establishment board unless it has voted, pursnant to Tenn.
Code Ani. § 7-51-1120, to make the separate Tennessee Adult-Oriented Establishment Registration Act, Tenn. Code
Arm. § 7-51-1101, e seg., operative in that county, The Registration Actis effective in a particular county only “upon
the contingency of a twa-thirds (2/3) vote of the county legislative body. By contrast, the Adult-Orented Establishment
Act, Tenn. Code Ann. § 7-51-1401, et seq., applies i all counties.
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Courts recognize that non-obscene adult-oriented entertainment falls marginally within the
scope of free speech protection. The United States Supreme Court has explained:

[E]ven though we recognize that the First Amendment will not tolerate the total
suppression of erotic materials that have some arguably artistic value, it is manifest

* that society’s interest in protecting this type of expression is of wholly different,
and lesser, magnitude than the interest in untrammeled political debate that inspired
Voltaire’s immortal comment. 2

Youﬁg v, American Mini Thealers, Inc., 427 U.8. 50, 70-71, 96 S.Ct. 2440, 2452 (1976), rehearing
denied (subjecting the commereial exploitation of sexually-oriented material to zoning requirements
found to be a consfitntionally valid time, place or manner regulation under the First Amendment).
Further, as noted, in City of Erie, et al. v. Pap’s A.M. d/b/a Kandyland, 529 U.S. 277,289,120 8.
Ct. 1382 (2000)(plurality opinion),

Being “ in a state of nudity” is not an inherently expressive condition.. . . [Hlowever,
nude dancing of the type at issue here is expressive conduct, although we think it
falls within the outer ambit of the First Amendment’s protection.

Traditionally, a governmental regulation of adult-oriented entertainment (which is intended
to address generally recognized deleterious secondary effects) is analyzed under intermediate
scrutiny to ensure it does not unduly impair the exercise of First Amendment nghts. "[R]egulations
that are unrelated to the content of speech are subject to an intermediate level of scrutiny,” one
which was first enunciated as a four-step test in United States v. O'Brien, 391 U.S. 367,377, 88
S.Ct. 1673 (1968). To withstand constitutional scrutiny, then, (1) the [Act or | Ordinance must have
been enacted within {the government’s] constitutional power; (2) the [Act or] Ordinance must
further a substantial governmental interest; (3) the interest must be unrclated to the suppression of
speech’; and (4) the [Act or] Ordinance may pose only an "incidental burden on First Amendment
freedoms that is no greater than is essential to further the government interest." Rickland Bookmart,
Inc. v. Nichols, 137 F.3d 435, 440 (6th Cir.1998)(upheld constitutionality of Tennessee’s Adult-
Onented Establishment Act, Tenn. Code Ann. § 7-51-1401, et seq.) (citing O'Brien, 361 U.S. at 377,
388 S.Ct. 1673); see Deja Vu of Nashville v. Metropolitan Gov’t of Nashville and Davidson County,
Tenn. 274 F.3d 377, 391-92 (6th Cir. 2001)(applied intermediate scrutiny test in addressing

*Voltaire, referring to a suggestion that the violent overthrow of tyranny might be legitimate, said: “J
disapprove of what you say, but I will defend to the death your right to say it.” )

* The Sixth Circuit recognizes that ordinances aimed at regulating adult entertainment businesses may constitute
content-based regulations, but that "a distinction may be drawn between adult [businesses] and other kinds of
[businesses] without violating the govemnment's paramount obligation of neutrality" when the government seeks o
regulate only the sccondary effects of erotic speech, and not the speech itself. Richland Bookmari, Fic. v. Nichols, 137
F.3d 435, 440 (6th Cir.1998).
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constitutionality of Nashville adult-oriented establishment licensing ordinance).*

“[A]n ordinance requiring a person to pay a license or permit fee before he can engage in
a constitutionally protected activity does not violate the Constitution so long as the purpose of
charging the fee is limited to defraying expenses meurred in furtherance of a legitimate state activity.
[Such a fee is not excessive, even if it is more than nominal, so long as it is] reasonably related to
the expenses incident to the administration of the ordinance.” Northeast Ohio Coalition Jor the
Homeless v. City of Cleveland, 105 F.3d 1107, 1109-10 (6th Cir.1997); quoted in Deéja Vu of
Nashville, 274 ¥.3d at 395-96. The license and permit fees in Tennessee’s Adult-Oriented
Establishment Registration Act, at Tenn. Code Ann.§ 7- 51-1118, have been found reasonably
related to the cost of administering and enforcing that law and were deemed constitutionally valid.?

The proposed state privilege tax that is the subject of this Opinion, however, differs from
these constitutionally valid license fees associated with otherwise valid regulations intended to
address deleterious secondary effects generally recognized as associated with adult-oriented
establishments. The United States Supreme Court has stated that “[ift could hardly be denied that
a tax laid specifically on the exercise of [First Amendment] freedoms would be unconstitutional.”
Murdock v. Commonwealth of Pennsylvania, 319 U.S. 105, 108, 63 S. Ct. 870 {1943); see also
Northeast Ohio Coalition for the Homeless v. City of Cleveland, 105 F.3d 1 107, 1109 (6th Cir. 1997)
(“Tt is equally clear that while the government may not tax the exercise of constitutionally protecied
activitics, it may restrict the exercise of such activities by ‘reasonable time, place, and manner
regulations . . .."”). In Murdock, an ordinance which required a religious group to pay a flat license
fee as a condition to conducting its distribution activities was struck down as unconstitutional
because the flat license fee was essentially *“a flat tax imposed on the exercise of a privilege granted
by the ‘Bill of Rights.”” 319 U.8. at 113, 63 S. Ct..at 875. “A stale may not itnpose a charge for the
enjoyment of a right granted by the Federal Constitution,” Id. The flat license tax in Murdock was

*  See also City of Los Angeles v. Alameda Books, Inc., 535 U.S. 425, 122 S.Ct. 1728 {20020 Connor,
J.)(applied the intermediate scrutiny test to address validity of a City of Los Angeles zoning provision prohibiting two
adult uses per authorized location); City of Erie v. Pap’s A.M., 529 U.S. 277, 289-302, 120 S. Ct. 1382, 1391-98 (2000)
(O’Connor, I., with three justices joining, and two justices concurring in the judgment)(applied the O 'Brien intermediate
serutiny test for constitutional validity when upholding a City of Erie Public Indecency Ordinance, which had the effect
of requiring exotic dancers to wear pasties and g-strings); Barney v. Glen Theater, Inc., 501 U.S. 560, 111 S.Ct. 2456
(1991 )(plurality); 501 U.S. at 582, 111 S.Ct. at 2468 (Souter, 1., concurring)(applied the O 'Brien intermediate scrutiny
test in rejecting a challenge to the constitutionality of Indiana’s public indecency statute, which had the effect of
requiring dancers at adult-oriented entertainmnent establishments to wear pasties and a g-string),

*See Angela Kaye Belew, et al. v. Giles County Adult-Oriented Establishment Board, et al, No. 1-01-0139
(MLD. Tenn. Sept. 30, 2005); Paul Friedman, et al. v. Giles County Addult-Oriented Esiablishment Board, et al, No. 1-
00-0065 (M.D. Tenn., Sept. 29, 2005)(Judge Higgins)(upheld state Registration Act in substantial part); Herbert L.
'Cdle, dib/a Sports. Club, Inc., et al. v. Decatur County, Tennessee, et al,, No. 02-1278 {W.D. Tenn., Oct. 14, 2003)
{Judge Todd) {Order granting Defendants” Motion for Summary Judgment), aff'd in part, 421 F. 3d 386, 387-92 (Ath
Cir.2005) (upheld constitutionality of state Registration Act, while striking local ordinance).
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fixed in amount and was vnrelated to defraying the expenses of policing the activities in question,
Id.,319 U.5. at 113-14, 63 §.Ct. at 875. Noting that “regulations which permit the Government to
discriminate on the basis of the content of the message cannot be tolerated under the First
Amendment,” the United States Supreme Court has rejected the justification of raising revenue for
police services, which is “undoubtedly . . . an important government responsibility,” as a
Justification for a content-based permit fee. Forsyth County, Georgia v. The Nationalist Movement,

505 U.S. 123, 135-36, 112 8. Ct. 2395, 2404 (1992). Moreover, “Ja] tax based on the content of
speech does not become more constitutional because it is a small tax.” Id, 505 U.S. at 136, 112
S.Ct. at 2405.

Notably, the First Amendment would not prohibit subjecting the patrons of these.
establishments to generally applicable taxes without creating constitutional problems. See generally
Minneapolis Star and Tribute Company v. Minnesota Commissioner of Revenue, 460 U.S. 575, 581,
103 5. Ct. 1365, 1369 (1983). For example, while the State may tax newspapers, magazines, and
books, it may not differentiate among them based on their content, Arkansas Writers' FProject, Inc.
v. Ragland, 481 U 8. 221, 107 S.Ct. 1722 (1987); see also Leathers v. Medlock, 499 U.S, 439, 447-
48, 111 S.Ct. 1438, 1443-44 (1991)("a tax will trigger heightened scrutiny under the First
Amendment if it discriminates on the basis of the content of taxpayer speech . . . [in light of] the
danger of censorship™). Thus, the State could not impose a tax only on books containing sexually-
oriented content. Similarly, while the State may tax all places of amusement, it may not tax only
venues that feature adult-oriented entertainment, such as erotic dancing.

In the present case, the privilege tax would apply only to patrons of adult-oriented
establishments and is not a generally applicable tax, such as a state or local sales tax. The proposed
legislation would not create a fee to be utilized for defraying the cost of administrating the Adult-
Oriented Establishment Act. Instead it would impose a tax limited to the exercise of First
Amendment rights and based on the content of the expression. In light of the foregoing authortties,
it is our opinion that a cowt would find this state privilege tax imposed only on aduli-oriented
establishments for the entry of each customer to be unconstitutional.

ROBERT E. COOPER, JR.
Attorney General and Reporter

CHARLES L, LEWIS
Deputy Attorney General
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STEVEN A. HART
Special Counsel

Requested by:

The Honorable Mike Turner
State Representative

37 Legislative Plaza
Nashville, TN 37243-0151
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UNITED STATES DISTRICT COURT
DISTRICT OF NEVADA

L

DEJA VU SBHOWGIRLS OF LAS VEGAS, L.L.C. }
d/b/a DEJA VU SHOWGIRLS; LITTLE )
DARLINGS OF LAS VEGAS, LL.C. d/b/a )
LITTLE DARLINGS; K-KEL, INC. d/b/a )
SPEARMINT RHINO GENTLEMAN’S CLUB; )
OLUMPUS GARDEN, INC. d/b/a OLYMPIC )
GARDEN; SHAC, LL.C. d/b/a SAPPIIRE,; )
THE POWER COMPANY INC.,, d/b/a CRAZY )
HORSE TOO GENTLEMEN’S CLUB )
D. WESTWOOD, INC. d/b/a TREASUR_ES ) 2:06-cv-0480-RLH-RJJ

and D.I FOOD AND BEVERAGE OF )

LAS VEGAS, LL.C, d/b/a SCORES, )

- )

)

)

)

)

)

)

)

)

)

)

Plaintiff(s),

ORDER
(Motion to Dismiss—#12)

vs.
NEVADA DEPARTMENT OF TAXATION,
NEVADA TAX COMMISSION and NEVADA
STATE BOARD OF EXAMINERS,

Defendant(s).

Before the Court is Defendants” Motion to Dismiss Amended Complaint (#12,
filed May 10, 2006). Plaintiffs’ Opposition (#16) was filed June 5, 2006. Defendants’ Reply
(#17) was filed June 14, 2006.

The Motion will be granted.

BACKGROUND
This suit arises from a statute enacted by the Nevada Stﬁte legislature, 20™ Special

Session, in 2003, which, inter alia, replaced the casino entertainment tax with a tax on all live

|
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entertainment. The provisions of the live entertainment tax were placed in Chapter 363A of the
Nevada Revised Statutes (“NRS™) and were further amended by the Nevada State Legislature in
2005.

Plaintiffs, who operate establishments at which “live performance dance entertajn-
ment” is provided, contend that the Live Entertainment Tax violates their rights under the First and
Fourteenth Amendments of the United States Constitution as a restraint on speech and a violation
of substantive due process. They seek declaratory relief concerning the constitulionality of the tax
and their non-obligation to pay it, and seek an injunction against its enforcement and seek damages
under 42 U.8.C. §1983, including a refund of taxes paid.

Defendants” Motion to Dismiss challenges this Court’s jurisdiction, invoking 28
U.5.C, §1341 (the “Tax Injunction Act” or “TIA™), which states that “[t]he district courts shall not
enjoin, suspend or restrain the assessment, levy or collection of any tax under State law where a
plain, speedy and efficient remedy may be had in the courts of such State.” Defendants also
contend, based upon the pleadings and requirements of the Tax Injunction Act, that Plaintiffs have
failed to state a claim upon which relief can be granted. See Fed. R. Civ. P. 12{b)(1) and (6).

STANDARD OF REVIEW

Rule 8 (Fed. R. Civ. P.) requires every cotnplaint to contain “a short and plain
statement of the grounds upon which the court’s jurisdiction depends.” Local Rule LR 8-1
requires that, “The first allegation of any complaint . . . shall state the statutory or other basis of
claimed federal jurisdiction and the facts in support thereof, Federal courts are courts of limited
Jurisdiction. They have no mherent or general subject matter jurisdiction. They can adjudicate

only those cases which the Constitution and Congress authorize. These are usually only those

1

The Live Entertainment Tax applies to cerlain gaming and non-gaming facilities, NRS
368A.060 AND 368A200. The Depariment of Taxation administers the tax with respect to enntles
without gaming licenses. The Gaming Commission administers the tax with regard to gaming
licensees.
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which involve a federal question, the United States is a party or where there is diversity of
citizenship and certain criteria are met. Kokkonen v. Guardian Life Ins. Co., 511 U.8. 375 (1994).
The Plaintiffs bear the burden of proof by a preponderance of evidence that federal subject-matter
Jurisdiction exists. Mortensen v. First Federal Sav. and Loan Ass'n, 549 F.2d 884, 891 (3™ Cir.
1977).

Rule 12(b)(6) of the Federal Rules of Civil Procedure provides that a court may
dismiss a complaint for “failure to state a claim upon which relief can be granted.” “[A] complaint
should not be dismissed for failure to state a claim unless it appears beyond doubt that the plaintiff
can prove no set of facts in support of his claim which would entitle him to relief.” Conley v.
Gibson, 355 U.S. 41, 45-46 (1957); see also Yamaguchi v. U.S. Dept. of the Air Force, 109 F.3d
1475, 1481 (9th Cir. 1997). All factual allegations set forth in the complaint “are taken as true and
construed in the light most favorable to [pllaintiffs.” Epstein v. Washington Energy Co., 83 F.3d
1 136; 1140 (9th Cir. 1999). Dismissal is appropriate “only if it is clear that no relief could be
granted under any set of facts that could be proven consisteﬁt with the allegations.” Hishon v.
King & Spalding, 467 U.S. 69, 73 (1984); see also McGlinchy v. Shell Chem. Co., 845 F.2d 802,
810 (9th Cir. 1988).

DISCUSSION

The United States Supreme Court has held, in a fairly recent decision, that the Tax
Injunction Act “shields state tax collections from federal-court restraints,” and “was desiened
expressly to restn'cf the junisdiction of the district courts of the United States over suits relating to
the collection of State taxes.” Hibbs v. Winn, 542 U.S. 88, 104 (2004).

Drawing a clear distinction betwéen tax credits (over which the district courts have
Jurisdiction) and actions seeking to avoid payment of taxes or to otherwise interfere with state tax
collection, Hibbs took great pains to reaffirm a long line of its decisions which denied jurisdiction

to U.5. district courts in cases where the purpose of the suit was to avoid the payment of taxes—

“usually on constitutional grounds—or seek a refund for taxes eilready paid. See e.g., Rosewell v.

3
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LaSalle Nafional Bank, 451 U.S. 1011 (1981) (two-year delay of tax refund was still a plain,
speedy and efficient remedy to preclude federal district court jurisdiction under Tax Injunction
Act); Fair Assessment in real Estate Association, Inc. V. McNary, 454 U.S. 100 (1981) (comity
and TIA barred taxpayers’ suit for damages under §1983); California v. Grace Brethren Church,
457 U.S. 393 (1982) (TIA prohibits federal district court from enjoining or declaring unconstitu-
tional state tax laws where plain, speedy and efficient remedy available); National Private Truck
Council, Inc. v. Oflahoma Tax Comm’n, 515 U.S. 582 (1995) (district court cannot enjoin,
suspend or restrain the assessment or collection of taxés under State law, where plain, speedy and
efficient remedy may be had in State courts).

The Ninth Circuit likewise has held that the Tax Injunction Act barred federal court
consideration of a complaint involving the constitutionality of California Proposition 13. Marvin
F. Poer and Company, v. Counties of Alameda, 725 F.2d 1234 (1984). In that case, the Circuit
Court stated that, “federal courts have generally dismissed cases in which plaintiffs have sought
both injunctive or declaratory relief and a refund or damages.” Citing Bland v. MecHann, 463 F.2d
21 (5th Cir. 1972, cert. denied, 410 U.S. 966); City of Burbank v. State of Nevada, 548 ¥.2d 708
(9™ Cir. 1981); and Dillon v. State of Montana, 634 F.2d 463 (9™ Cir. 1980).

The Hibbs Court went to significant lengths to explain that it responds to State
governments’ need to assess and collect taxes as expeditiously as possible with a minimum of
preenforcement judicial interference and the legal right that the disputed taxes be determined in a
suit for refund. 542 1.8, at 103. The Cowrt also noted that two of the purposes of the Act was to
eliminate disparities between large out-of-state corporations and in-state taxpayers in what their
remedies should be; and, to stop taxpayers, with the aid of a federal injunction, from withholding
large sums thereby disrupting state government finances. Id. at 104, The Tax Injunction Act was
“shaped by state and federal provisions barring anticipatory actions by taxpayers to stop the tax
collector from initiating collection proceedings,” training “its attention on taxpayers who sought to

avoid paying their tax bill by pursuing a challenge route other than the one specified by the taxing

4
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authority.” Jd. at 104-105. The Court noted that “federal-court relief would have operated to
reduce the flow of state tax revenue,” and acknowledged that “the principal purpose of the TIA
was to ‘limit drastically’ federal-court interference with ‘the collection of [state] taxes.” Jd. at
105-106.

Plaintiffs” Opposition attempts to argue that First Amendments rights enjoy a

special protection from improper taxation, fee assessment or licensing requirements. They cite
‘cases in support of this argument, including Supreme Court cases. This Court does not question
the decisions in those cases, but they are inapposite to the jurisdictional issue here. In their lead-
off case, they cite Fair Assessment in real Estate Ass’n, Inc. v. MceNary, which the Hibbs case cites
as noted above. However, this case is contrary to Plaintiffs’ argument. In McNary, the dismissal
on jurisdictional grounds was affirmed.

The other cases cited either do not address taxation collection issues, or they
invelve cases where the proper jurisdictional route was taken, i.e., they were pursued through State
courts, up through State Supreme Courts and then to the Supreme Court of the United States.
Those cases adopted the procedure mandated by the Tax Injunction Act!

Another argument attempted by Plaintiffs is that there is no retnedy in the State
céurts. This argument is based upon NRS 368A.280(1), which states:

No injunction, writ of mandate or other legal or equitable process may issue in any
suit, action or proceeding in any court against this state or against any officer of this
State to prevent or enjoin the collection under this chapter of the tax inposed by
this chapter or any amount of tax, penalty or interest required to be collected.

First, it should be noted that the foregoing statute does not preclude a taxpayer from
pursuing the established procedures for contesting a tax or seeking a refund.

Second, the language of the statute does not, as Plaintiffs suggest, preclude judicial
recourse in the State court. It merely prevents a preemptive sirike, that Is an action to enjoin the
collection of the taxes. It does not prevent a judicial challenge either to the collection of the tax or

the constitutionality of the statute authorizing the tax. Indeed, the Nevada Supreme Court, in a

5
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case inﬁolving a sfatute which precluded any suit whatever unless an administrative claim had
been filed, held thaf notwithstanding the statute, the California corporation could bring the suit to
challenge the tax. State v. Scotsman Mfg. Co. Inc., 109 Nev, 252, 849 ).2d 317 (1993). This
decision sirongly suggests that declaratory relief is available in State court notwithstanding NRS
368A.280(1).

At any rate, Plaintiffs have not alleged in their complaint, with specific facts, that
there exists no “plain,” speedy or efficient remedy available under the faws or through the courts of
the State of Nevada. Accordingly, Plaintiffs have neither established jurisdiction nor stated a
claim upon which rel.ief can be granted by this Court. This case clearly is a case designed to enjoin
or restrain the assessment or collection of a tax under a State law and further secks darnages,
including a refund of taxes. It clearly falls within the purpose of the Tax Injunction Act and
removes this Court’s jurisdiction.

Defendants also argue that they are not “persons” for the purposes of Section 1983
and therefore no claim under that section can lie against them. Almough the Court need not
address this argument, it notes that the assertion is correct. _

Defendé.nts also argue that they are immune from this suit pursuant to the provi-
sions of the Eleventh Amendment of the Constitution. In this case the State of Nevada has not
waived its Eleventh Amendment Iinmunity, nor is such a waiver alleged or pled. Nor do Plaintiffs
allege that Congress has abrogated the State’s Eleventh Amendment immunity under these
circumstances. This is clearly a suit against the State of Nevada and its agencies.

For 2ll the foregoing reasons, the Court finds that Defendants’ Motion to Dismiss

has merit and must be granted.
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IT IS THEREFORE ORDERED that Motion to Dismiss Amended Complaint

o 4,/%&

(#12) is GRANTED.
Dated: July 25, 2006.

ROGER L, HUNT
Uniteq Sgates District Judge
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FILED

NOT FOR PUBLICATION MAY 20 2008
MOLLY C. DWYER, CLERK
UNITED STATES COURT OF APPEALS U.S. COURT OF APPEALS

FOR THE NINTH CIRCUIT

DEJA VU SHOWGIRLS OF LAS No. 06-16634
VEGAS, L.L.C., dba Deja Vu Showgirls;
et al., D.C. No. CV-06-00480-RLH

Plaintiffs - Appellants,
MEMORANDUM "
v.

NEVADA DEPARTMENT OF
TAXATION; et al.,

Defendants - Appellees.

Appeal from the United States District Court
for the District of Nevada
Roger L. Hunt, District Judge, Presiding

Submitted May 15, 2008"
San Francisco, California

Before: O’SCANNLAIN and HAWKINS, Circuit Judges, and SELNA ™, District
Judge.

This disposition is not appropriate for publication and is not precedent
except as provided by 9th Cir. R. 36-3.

&k

The panel unanimously finds this case suitable for decision without
oral argument. See Fed. R. App. P. 34(a)(2).

ak

| The Honorable James V. Selna, United States District Judge for the
Central District of California, sitting by designation.
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Deja Vu appeals from the district court’s judgement which dismissed a 42
U.S.C. § 1983 challenge to Nevada’s Live Entertainment Tax, on the grounds that
the Tax Injunction Act, 28 U.S.C. § 1341 (“The district courts shall not enjoin,
suspend or restrain the assessment, levy or collection of any tax under State law
where a plain, speedy and efficient remedy may be had in the courts of such
State.”), deprived it of jurisdiction.

Deja Vu has failed to establish that there is any defect in the Nevada court
and administrative system which deprives it of “a plain, Speedy and efficient
remedy;’ to challenge Nevada’s Live Entertainment Tax. See Rosewell v. LaSalle
Nat’l Bank, 450 U.S. 503 (1981). Therefore, the district court did not have
jurisdiction.

Under the circumstances, we need not reach the state sovereign immunity

issue.

AFFIRMED.
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Attorneys At Law

Elizabeth M. Ghanem ; ‘ Diana L Suallivan
eghanem{@gs-lawyers.com o dsulfivan@gs-lawyers.com

February 27, 2007

VIA FACSIMILE (775) 684-2020

AND OVERNIGHT COURIER
Nevada Department of Taxation
Attn: Michelle Jacobs
.1550 Coltege Parkway
Carson City, Nevada 89706

Re:  Claim for Ref’uud ~ Nevada Tax on Live Entertainment
- Taxpayer: K-Kel, Ine: :
Tax Period: January 2004

Dear Ms. Jacobs:

Pleasc be advised that the undersigned represents K-Kel, Inc. (“Taxpayer”), and this
correspandence should be considered as the Taxpayer’s formal claim for refund pursuant to N.R.S. §
368A.260 regarding taxes paid under the State of Nevada's Tax cn Live Entertainment (N.R.S. §
368A.010 ez seq., and somotimes referred to herein as “Chapter 368A™). This letter {s being sent pursuant
to directions from Deputy Attorney General Dennis Belcourt, who iy Iepresenting the Stite and the
. applicable agencies in pending legal actions concerning the Tax on Live Entertainmant,

' Pursuant hereto, the Taxpayer heréby demands a refund of any and all Live Entertainment Taxes
paid for thie reporting period of January 2004; together with the statutory interest provided for by N.R.S. §
3684.270. ) _ . y o

According to our zecords, the Taxpayer paid a total of '
S @100 Dollars (SO via check #{Pfor this reporting period, and demnnd is hereby
inadg for full refund of that amount. - . :

This claim for refiund is made ‘on‘ two grounds. First, the Nevada Tax on Live: Entertainment is
unconstitutional. Second, the Taxpayer is exempt from paying this tax pursuant to the provisions of

© NR.S. § 368A.200(5)(). These matters are discussed in detail below.,

1 Nevida’s Live Entertainment Tox is g Facially Unconstitutional Direct Tax on the
Exercise of Constitutonal Freedoms, - :

Chapter 3684 imposes a direct tax specifically upon “live entertainment.” And, “live -
entertainment” is. protected expression under the First Amendment, See, -e.g., Schad v, Borough
of Mt. Ephraim, 452 U.S. 61, 65-66, 101 5.Ct. 2176, 68 L.Ed.2d 671 (1981) (“Entertainment, as
well as political and ideological speech, is protected; motion pictures, programs broadcast by
radio and telcvision, and live entertainment, such s musical and dramatic works, fall within the
First Amendment guarantee. . ) (emphasis added); Winters v, New York, 333 U.S.507, 510, 68
8.Ct. 665, 92 L..Ed.2d 840 (1948) (raere entertainment, in-and-of itself i considered protected .
expreseion under the First Amendment); Doran v. Salem Inu, Ine, 422 U8, 922, 532, 95 S.Ct.
2561, 45 L.Ed.2d 648 (1975) (ande dancing); Ward v. Rock Agajnst Racism, 491 U.S. 781, 790,

-~

Corrected Appellants' Appendix Page 1303




Nevada Department of Texation
February 27, 2007
Pape 2 -

109 8.Ct. 2746, 105 L.Ed.2d 661 (1989) (rock music) and Zacchini v, §cripts-Howard
Broadeasting Co., 433 U.S. 562, 578, 97 S.Ct. 2849, 53 L.Ed.2d 965 (1977) (human cannonbail
performance) (“. . .entertainment itself can be important news.”). See also Yirgisia v. Black, 538
U.8. 343, 358, 123 S.Ct. 1536, 155 L.Ed.2d 535 {2003) (“the First Amendment affords protection
to symbolic or expressive conduct as well as actual speech™). Consequently, Chapter 368A
imposes a tax directly and specifically upon activity protected by the First Ameadment.'

Moreover, the Taxpayer asserts that the Nevada Tax on Live Enterainment is facially
unconstitytional * Accordingly, the claims of this Taxpayer can be grounded — in the first instance
— on the fact that the tax at issue applies generally to “live entertainment.”® But there is far Inore
that demonstrates the invalidity of Chapter 368A.

, While the statute is a selective tax only upon protected expression —and at that only upon
onc form of entertainment (applying only to that which is “live™) ~ it does not even tax that
particular mode of expression in a unified and even fashion. This is because a wide variety of
“live entertainment” is specifically and statatorily exempted from the scope of tax. The
exemptions as contained in N.R.S. § 368A.200(5), include but are not limited fo the following:

& Any hoxing contest or exhibition governed by the provisions of Chapter 467
of the Nevada Revised Statutes (c)

$ Live enfertainment in 2 non-gaming facility with a maximum seating capacity
of less than 200 (d) L .

% Live entertainment that is provided at a trade shu{v {2

5 Music performed by in‘us_icians who move constantly through the andience if
1o other form of live entertainment is afforded to the patrons (h) '

$ ‘Live entertainment proviﬁcd in the common area of a shapping mall (j) .-

' Because the Federal Constitution represents the “floor™ level of protections that can be afforded
under the State Constitution (see 8.0.C., Ing. v. Mirage Casino-Hotel, 117 Nev. 403, 414
€2004)), Chapter 368A also imposes a direct tax upon expression protected under Article L97,of
the Nevada Constitution.” o ’

* The burden on protected activity here is, ijldeed, far—reaching, and includes music, vocals,
dancing, acting, drama, and comedy. N.R.S, § 368A.000.

*  Wevertheless, the particnlar expression presented by the Taxpayer also receives constitutional
protections. The Taxpaycr presents exotic dancing at its establishment, which is a form. of
expression that falls within the scope of the liberties afforded by the First Amendment. See, ¢, 2.
Barnes v. Glen Theatrg, Inc., 501 U.S. 560, 565, 111 S.Ct. 2456, 115 L.EA.24 504 {1991} (nude
dancing receives protections under the Constitution); City of Erie_v: Pap’s AM, 5298, 277,
289, 120 S.Ct. 1382, 146 L.Ed.2d 265 (2000) (same). See also Schad, 452 U.8. at 65-66 (“Nor
may an entertainment program be prohibited solely because it displays the nude human figure,
‘[NJudity alone’ does not place otherwise protested material outside the mantle .of the First
Amendment. . . . Furthermore, . . . mude dancing is not without its First Amendment protectionis
from official regulation™). - - :
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$ Live entertainment that is incidental to an amusement ride, emotion simulator
or similar digital, electronic mechanical or electromechanical attraction 8}

5 Live entertainment that is provided to the public in ar outdoor area, without
any requirements for the payment of and admission charge or the purchase of any
food, refreshments or merchandise (m)

$ An outdoor cozncert ()

$ Race events at a racetrack in the.state is part of the NASCAR. Nextel Cup
Series, or its suecessor racing series, and all races associated therewith (o)

% Live entertainment provided in a restaurant which is incidental to any other

- activities conducted in the restaurant or which only serves as ambiance so long as
there is no charge to the patrons for that éntertainment ). . ‘

Those are not; however, all of the exenﬁ:tions. The definition of “live entertainment”
under N.R.S. § 368A.050(b) excludes, among other things: : :

§ Instrumental or vocal musit in a restaurant, lounge or similar area if the music
does not routinely rise to the volume that interferes with cagual conversation and
if such music would not generally cause patrons to watch as well as listen (1)

$ Performances at certain licens'ed gaming  establishments where the
“performers stroll continuously throughout the facility” (3) -

- % Performances in certain areas of certain licensed gaming establishments
“which enhance the theme of the establishment or attract patrons to the areas of
the performances, as long as any seating provided in the immediate area of the
performers is limited to seating at slot machines or-gaming tables” (4)

3 Entgrtéihmeut provided by patrons. (6)

"And, of course, even the amount of the tax is not consistently assessed against those
forms of entertainment that do not fall within one of the numerous exceptions. There is a higher
rate of tax assessed agaiitst those establishments with 2 seating capacity of less than' 7,500
persons, than applies to facilities with seating capacities over that number. NR.S. § 368A.200(1).
For all of these reasons, Chapter 368A clearly represents a-differential tax upon expressive
activities. ' ’ -

With these various factors in mind, the unconstitutionality of Chapter 368A is preordained
by established Supreme Court precedent. In Mingeapolis Star v. Minnesota Comm’r of Rey.
460 U.8. 575, 103 8.Ct. 1365, 75 L.Ed.2d 295 (1983), the High Court was asked to consider the
constitutionality of a “use tax” levied against paper and ink used by nowspapers. Noting the

“[d]ifferential taxation of the press,” the Court commented that it could not “countenance such
treatment unless the State asserts a counterbalancing interest of compelling importance that it
cannot achieve without differential taxation,” Id. af 586 (emphasis added).. Then, in Arkansas
Writers’ Project, ne. v. Ragland, 48] U.S. 221, 231, 107 8,Ct. 1722, 95 L.Ed2d 209 (1987}, the

. ‘Court, in invelidating a discriminatory tax tpon certain magazines, observed that “, . the Siate
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must show that its regulation is necessary to serve a compelling Siate interest and is narrowly
drawn to achieve that end.” (Emphasis added). And,- under strict scrutiny, narrow tailoring
requircs that the government choose the least restrictive (of First Amendment EXpressiol) means
. Possible to effectnate the governmental interest involved.$

Most impartantly, is the simple fact that such differential taxes uporn First Amendment
activities are “presumed unconstitutional” Minneapolis Star, 460 U.S. at 586 {emphasis
added). See also Simon & Schuster v. Crime Victims Bd., 502 U S. 105, 115, M2 8.Ct, 501,
116 L.Ed.2d 476 (1991) (“A statute is Presumptively ineonsistent with the First Amendment if it
imposes a financial burden on speakers because of the comtent of their speech™) (emphasis
added). * ' : ' '

Utilizing these standards, it is clear that Chapter 368A is blatantly, and Jacially,
unconstitutional under the First Amendment, '

. The Supreme Court dealt with the issue of taxing First Amendment rights in the case of
Murdack v. Pennsylvania, 319 U.S. 105, 63 5.Ct, 870, 87 LEd, 1292 (1943). The case dealt
with a city ordinance that required those wha wished to canvas or solicit to pay a license fes of
$1.50 per day or $7.00 for one week. Id. at 106. The Supreme Couit stated that, in regard to
First Amendment freedoms, “it could hardly be denied that a tax laid specifically on the exercise
of those freedoms would be unconstimtional. Yet the license tax- praposed by this ordinance is in
substance just that.” Xd. at 108, In the case of the Nevada Tax on Live Entertainment, there is not

‘gven the pretext of a license involved, as it is merely a direct imposition of a tax on First
Amendment freedoms.

The Supreme Court noted in Murdock that freedom of speech is “available fo all, not
merely to those who can pay their own way,” and that “the power to tax the exercise of privilege
is the power to control or suppress its enjoyment . . . those who can tax the exercise of this [First
Amendment freedom] can make its exercise so costly as to deprive it of the resources necessary
Jor its meaintepance.” ¥d- at 111-12. The Court flatly stated that “a srate may nof impose u
charge for the enjoyment of ¢ right granted by the federal constitution.” 1d: at 112 (emphasis
‘added). ‘This is because “the power to impose a license tax on the exercise of these freedoms is

See, e.g., Sable Communications of California, fnc. v. F.C.C., 492 U.S. 115, 126, 109 §.Ct.
2829, 106 L.Ed.2d 93 (1989) (narrow tailoring requires that the govemment choose the “least -
restrictive means to further the articnlated interest). We assnme that the governmenta) interest is
raising taxes, which the State previousty had accomplished without infringing on First
Amendment constitutional tights of expression when the tax was -directed against gambling
casinos. See also United States v, Playboy Entertainment Group, Ine., 529 U.S, 803, 816-17,
120 S.Ct. 1878, 146 L.Ed:2d 365 (2000) (“When the Govemment restricts speech, the
Government bears the burden.of proving the constitutionality of - its actions. . . . [TThe
Government bears the burden of identifying a substantial interest and justifying the challenged.
restriction . ... The breadth of this content-based restriction of speech imposes an especially
heavy burden on the Government to explain why a less restrictive provision would not be ag
effective ... . (citations deleted)), See also Minneapolis Star, 460 U.S. at 585 (the government
must assert “a counterbalancing interest of cempelling importance. that it cannot achieve without
differential taxation™). Nevada cannot do that here.

Corrected Appellants' Appendix Page 1306




Nevada Depastment of Taxation
Febroary 27, 2007
Page 5

indeed as potent as the power of censorship which this court has repeatedly struck down.” Id. at
113. These principles were reaffirmed in the cases of Minneapelis Star and Ragland.’

2. Nevada’s Live Entertainmént Tox is an Unconstitutional Differential Tax on First
Awmendment Freedoms.

Chapter 268A. is also unconstitutjonal because it treats certain live entertaimment facilitics
differeatly than other arusements and other providers of live entertainment. Nevada s unable to
assert an overriding government inferest for this disparate treatment, and the statute must,
therefore, fail. ' ' '

The Supreme Court has plainly stated “that differential taxation of First Amendment
speakers is constitationally suspect when it threatens to suppress ‘the expression of partienlar
ideas or viewpoints.” Leathers v. Medlock, 499 U.8. 439, 447, 111 S.Ct. 1438, 113 L.Ed.2d 494

“(1991), citing Minneapolis Star, 460 U.S. at 585; and Gresjean v. American Press Co., 297
U.S. 233, 244-240, 56 S.Ct, 444, 80 L.Ed. 660 (1936). This is because selective taxation is a
“powerful weapon” to suppress the speaker or viewpoint selected. Minreapolis Star, 460 1.8, at

385, citing Railway Express Agency v. New York, 336 1.8, 106, 112-113, 69 S.Ct, 463, 93

- L.Ed. 533 (1949) (Jackson, J., coneurring).

As stated above, Chapter 368A not only singles out. live entertainrwent, but also
- discrizninates among providers of live entertainment. First, it discriminates on the basis of the
size of the facility, It excludes small facilities with a maximum occupancy of less than iwo
hundred (200) persons. N.R.S. §§ 368A.200(5)(d)(c). Those not excluded .on the basis of size are
then taxed at different rates according to their size, with the smaller venues paying the higher rate.
NR.S. § 368A.200(1). The smaller venues are further taxed on their- food, refreshment, and
merchandise sales, while the larger venmes are not, Id. This scheme, like that in Minneapolis
Stay, impermissibly discriminates aniong businesses on the basis of their size. Minneapolis Star,
460 U3, at 591-92. The statute offers no rationale to jistify this disparate treattnent. :

3 While Supreme Court precedent clearly establishes the invalidity of the Live Entertainment
Tax, lower court decisions further exemplify this point. In the case of Fernandes v. Limwer,
663 F.2d 619 (5" Cir. 1981), the Court thére was dealing with a $6.00 daily fee roquired of -
anyone cxercising First Amendment rights in the Dallas/Ft. Worth airport. Id. at 632. The court
noted that “exaction of fees for the privilege ‘of exercising First Amendment rights has been
condemned by the Supreme Court. . .were states permitted to tax First Amendment activities, the
evential résult might be the total suppression of all those voices whase pockets are not so deep.
‘[Flreedom of speech. . .[must be] available to all, not merely to those who can pay their own
way.” Murdock v. Pennsylyania 319 U.S. 105, at 111" Id. at 632. See also Ameriean Target
Advertising, Yne, v. Giani, 199 F.3d 1241 (10" Cir. 2000), where the court there examined a
statute that required the posting of a bond in the amount of $25,000.00 before persons or entities
" could engage in First Amendrment activities. The coust upheld a $250.00 annual regisiration fee
because it determined that “the fee does no more than defray reasonable administrative costs.” Id.
"at 1249. But in terms of the requirement-of posting a bond in the amount of $25,000.00, the court
determined that this “imposes a sizeable price tag upon the enjoyment of a guaranteed freedorn. .
the chilling financial reality of the bond ‘unnecessarily interfer[es] with First Amendment
freedoms,” . . .. and is therefore unconstitutional, . . .» Id, at 1249, (internal cite omitted); and

Joelner y. Village of Washington Park, 1L, 378 F.3d 613, 628 (7™ Cir. 2004).
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Second, the statute discriminates among fypes of live entertainment. Most notably, the
Stalute exempts certain sporting venues such as boxing and NASCAR races. NR.S. 83
368A.200(5)(c) and (0). These exemptions impermissibly discriminate among speakers on the
basis of the content of the entertainment. It demonstrates a preference for family entertainment,
which is clearly evident from the legisiative history: “It eliminates sporting events, which are
family oriented. We believe those are attended by local families, and eliminating this would help
to get a second NASCAR race, an all-star haskethall game, and a baseball team.” ASSEMBLY
COMMITTEE ON COMMERCE AND LABGR OF NEVADA, 73d Sess. 17-18 (2005},

For obvious reasons, taxes such as this, which discriminate on the basis of the content of
the speech, trigger heightened scrutiny under the First Amendment, Leathers, 499 U.S. at 447,
Further, the fact that Chapter 368A singles out live entertainment venues and discriminates
among them distingnishes Chapter 368A from a generally applicable amuscment tax, See,
generally, American Multi-Cinemsa, Ine, v. City of Warrenville, 748 N.E.2d 746, 321
Tl App.3d 349 (2001). - ) '

These modes of discrimination among taxpayers are presumptively invalid and, to sustain
- constitutional muster, require a compelling governmental justification, Leathers, 499 U.8. at
- 446-47; Minneapolis Star, 460 U.8. at 592-93. The government's interest in collecting revenues
- camnot sustain Chapter 368A, because the State mmst show that the fax is necessary fo serve a
compelling state interest which could not be achieved without differential taxation. Minneapolis
Star, 460 US. at 586 Defendants cammot assert a compelling reason for taxing live
enterfainment differently from other forms of entertainment or for the differential taxation of live
entertainment based on the-size of the facility or whether the facility meets Defendants® unilateral
designation of “family-oriented.” Therefore, Chapter 368A is unconstitutional.

3. The Taxpayer is exempt from tueation prrSuant lo the provisions of N.R.S, §
3684.200(5). . . _

As stated above, Chapter 368A contains niimerous exemptions to the Live Entertainment
Tax, one of which involves “live entertainment that the State js prohibited from taxing under the
Constitution, laws or treatises of the United States or Nevada Constitutions.” NR.S. §°
.368A.200(5)(a). Here, for the reasoms as set forth in the two sabsections immediately above, the -
State of Nevada is, in fact, precluded from directly taxing “live entertainment” in general.
Accordingly, the Taxpayer is exempt for having to pay the Live Entertainment fax pursnant to the
exemption as set forth in N.R.S. § 368A.200(5)a).

. For the reasons that I have set forth above, the Taxpayer is entitled to a total refund of all

Live Entertainment Taxes paid, together with appropriate inferest, and tequests immediate

payment of the samie, If there is any further information that you need in order to be able o
complete the processing of this Claim for Refund, please do not hesitate to contact me directly.

Sincerely, -

GHANEM & SULLIVAN, LLP
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STATE OF NEVADA

DEPARTMENT OF TAXATION RENO OFFICE
4600 Kietzke Lans
Web Site: hitp:litax.state.nv.us Buikiing L, Svite 235
1550 Gollege Perioway, Suite 115 Reno, Nevada 39502 |
LEVEE D Garson City, Nevada 89706-7937 Phene: (775) 688-1285
JIM CIBEONS Fhong: {775) 5842000 Fax; {775)684-2020 . Fax (773) 6B8-1303
OVEITOY
- HENDERSON OFFICE
THOMAS R. SHEETS
Chair, Novada Tax Commission LAS VEGAS OFFICE 2550 Paset Verde Parkway Suite 180
DINO DIGIANNG Grani Sawyer Gffice Buikiing, Sulte 1300 Henderson, Nevads 89074
555 E. Weshingion Aveme Phone:(702) 4882300

Exetufive Director
: Las Viegns, Nevaila, 89701 Fax: {702} 486.3377
Phone: (7023 486-2300 Fax: {702) 486-2373 .

CERTIFIED MAIL: 7005 1820 0003 8673 2851
April 3, 2007

K-KEL INC
SPEARMINT RHINO

15423 E VALLEY BLVD

CITY OF INDUSTRY CA 91746

Dear Sir:
Re: Live Entertainment Tax Claim for Réfund

I am in receipt of a letter from Ghanem & Sullivan, Attorneys at Law, dated February 27, 2007, requesting a
- refimd of Live Entertaintuent Taxes paid by K-KEL Inc, for the period ending January, 2004,

Nevada Revised Statutes (NRS) Chapter 368A. requires a business to Pay an excise lax on admission to arry
Tacility in this State where live entertainment is provided. NRS 368A.060 defines a Tacility and NRS 368A099
defines live entertainment. Based on the Department’s interpretation of the law as it currently exists, Olympus
Garden, Inc. falls within the purview of this statute and is required to pay the live entertainment excise tax.

; As I find no basis in law that would preclude K-KEL, Inc., DBA Spearmint Rhino, from its obligation to pay this
tax, I must deny your request for refond.

Aftex reviewing the enclosed information, should you disagree with this decision, you may appeal it to the Nevada
Tax Commission, pursuant to NRS 360.245, by filing a written notice of appeal with the Department within thirty
days of service of this leter. : '

Dino DiCianno
. Executive Director

Enclosures: NRS 360.245 ' ' i

cc: Ghanem & Sullivan, LLP
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JiM GIBBONS
Governor

THOMAS R. SHEETS
Chair, Mevada Tax Commission

DIRO DICIANNO
Execufive Direcfor

March 21, 2008

Diana L. Sullivan
Ghanem Sullivan

STATE OF NEVADA

DEPARTMENT OF TAXATION

Wab Site: hitp:/itax.state.nv.us
1550 College Parkway, Suite 115
_Carson City, Nevada B3708-7837
Phone: {775} 664-2000 Fax; (775) 684-2020

LAS VEGAS OFFICE
Grant Sawyer Offica Building, Suita 1300
555 E, Washington Avenus
1as Vogas, Nevada, 89101
Phone: {T02) 486-2300 Fax: (702) 486-2373

930 South Fourth Sireet, Suite 210

Las Vegas, NV 89101

Re: K-Kel, Inc.

RENO OFFICE
4800 Kielzke Lane
Buiding L, Suile 235
Reno, Nevada 89502
Phone: (775) 888-1295
Fax: (775) 688-1303

HENDERSON OFFICE
2590 Paseo Verde Parkway Suite 180
Henderson, Mevada 83074
Phone:{702) 480-2300
Fax: (702} 486-3377

Request for Refund of Live Entertainment Tax
Dear Ms. Sulljvan:

This letier is sent to acknowledge receipt of the notice of appeal filed on behalf of the above-referenced taxpayer
(hereinafter “Taxpayet™) in response to the Department’s letter, dated February 5, 2008, denying Taxpayer’s claim for
refund. Taxpayer had requested a refund of Live Entertainment Tax for the period of December 2004.

This letter is also sent to notify Taxpayer that the Department will hold Taxpayer's case in abeyance pending the
outcome of the case known as K-Kel, Inc., d/b/a Spearmint Rhino Gentlemen’s Club, et al. vs. Nevada Department of
Taxation, et al,, Case No. A554970, currently pending in the District Cowrt, Clark County, as the issues in both cases
are substantially similar.

In the meantime, should Texpayer decide to discontinue its pursuit of a refund, please withdraw the appeal in writing,
Should you have any questions, please call me at (775) 684-2070.

Sincerely,

-

L™

Christopher G. Nielsen
Deputy Executive Director
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STATE OF NEVADA

DEPARTMENT OF TAXATION 4900 Kieke Lane
Weh Site; http:/itax.state.nv.us Bullding L, Suile 235
¢ I&GmneggpPaﬂcway. Suite 115 PFP']‘?““; Nevada aggfggs
Er Garsan City, Nevada 89706-7937 F;;-‘-‘- (;75' )53523-1-303
JiM GIEBONS Phone: (775} 6842000 Fax; (775) 684-2020 @
THOMAR B o s HENDERSON OFFICE
Ghair, N?;ada 2“3"' C;"c’)m’“f"" Grant BawL:: S'ESQ ELEEFHEESUHB 1300 250 Eﬁﬁﬁ&gﬁ:’iﬂ:ﬁ:&‘f éﬁ?ﬂe 1%
BROREER £ Wostgon e Pronair e
Phone: {r02) 486-2300 Fax: {702} 486-2373
' gl
October 12, 2007 E “‘E E gy IE ],F
0CT 1 57007 |}
’ Lood
Bradley Shater, Esq. CERTIFIED MAIL 7003 1680 0001 3683 7108 o l;
Shafer and Associales By AF© ,
3800 Capital City Blvd., Ste 2
Lansing, Michigan 48906
. Dianna L. Sullivan, Esqg. CERTIFIED MAIL 7003 1680 0001 3683 8538
Ghanem & Sullivan
- 8861 W. Sahara Ave., Ste 120
Las Vegas, Nevada 89117
IN THE MATTER OF: The Appeal of Olympic Gardens, Inc., D.I. Food & Beverage of Las

Vegas, Shag, LLC, D. Wesiwood, Inc., K-Kel, Inc., The Power Co., Inc.
(“Appellants”} from the Department of Taxation’s Denial of their refund
request pursuant to NRS 368A.260 ' - -

The above matter came before the Nevada Tax Commission (“the Comimission™) for hearing on
August 6, 2007.  Bradley Shafer, Esq. and Dianna Suilivan, Esq. appeared on behalf of Appellants.
-Senior Deputy Attorney General David J. Pope and Deputy Attorney General Dennis Belcourt appeared
on behalf of the Department of Taxation (“the Department”),

The Commission herehy makes the following Findings of Fact, Conclusions of Law and
Decision. -

FINDINGS OF FACT

1. Appeliants, as providers of live entertainment, are or have been taxpayers Lnder NRS

chapter 368A, through which is imposed the Live Entertainment Tax (“LET”).

2. Appellants filed timely requests for refunds pursuant to NRS 368A.260 for the tax
periods of January, February 2004, March 2004 and April 2004, claiming that the LET is
Tacially unconstitutional, that it unconstitutionally targets them or their message, and that
they are entitled to refunds for the taxes paid by them, pursuant to NRS 368A.200(5)(a).
The Department denied Appellants’ requests,

Appeliants fited timely appeals from the Department’s denials of their refund reguests.

- . Inthis appeal, Appellants contend that a tax on live entertainment is per se

- unconstitutional, that the LET is rendered unconstitutional by the number.of statutory
exemptions, which Appellants claim make the tax one targeted at live adult
entertainment, and that the legislative record shows an intent fo tax based on content, to
the detfriment of providers of live adult entertainment. - '

6. If any Finding of Fact is more property classified as & Conelusion of Law, then it shall he

desmed such. - '

s
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CONCLUSIONS OF LAW

NRS 368A.200(5)(a) exempts from the live entertainment tax “(Dive entertainment that
this State is prohibited from faxding under the Constitution, laws or freaties of the United
States or the Nevada Constiution.”

Entertainment can be a form of speech protected under the Flrst Amendment of the
United States Constitution and Arficle |, section 2 of the Nevada Constitution.

The United States and Nevada Constitutions do not forbid taxatlon of live entertainment
as such.

NRS 368A.090 contains a definition of live entertainment. Regulations and an
amendment to NRS 368A.090 define what is not live entertainment.

NRS 368A.200, as Initially enacted in 2003 and as amended in 2005 and 2007, contains
exemptions from the live entertainment tax.

A tax that targets a small group of speakers may violate the United States and Nevada
constitutional protections against infringement of speech.

The live entertainment tax under NRS chapter 3684 is an exiension of the former casino
entertainment tax (NRS chapter 463). It is imposed on an array of types of
entertainment, both at licensed gaming establishments and other locations. It therefore
does not target a small group of speakers.

A tax that constitutes a "regulation of speech because of disagreement with the
message which it conveys” may violate the United States and Nevada constitutional
protections against infringement of speech. Ward v. Rock agajrist Racism, 491 U.S. 781
791 (1988).

The definition in NRS 368A.090, the exemptions in NRS 388A.200, and other provisions
of NRS chapter 368A delineating the scope of the tax are reasonable classifications for
tax purposes and do not appear o be aimed at any message that may be contained in
the entertainment by Appeliants or any other speakers. See Madden v. Keniucky, 309
U.S. 83, 87-88, 60 S.Ct. 406, 408 (1940) {providing, “[i]n taxation, even more than in
other fields, legislatures possess the greatest freedom in classification™.

Mention by legistators of taxability of live adult entertainment under a proposed bill that
was subsequently enacted does not prove that the bill was enacted because of
disagreement with the message provided by live adult entertainment.

Statements by legislatars with respect to a bill that would have taxed live adult
enfertainment as a separale class, where the bill did not pass, does not prove the intent
of a separate bill that did not select live aduit entertainment.

If any Conclusion of Law is mare properly classified as a Finding of Fact, then it shall be
deemed such.

1

DECISION

After due deliberation, and based on the foregoing, the Commission denied the appeal.

EC

SSION:

DINO BICIANO
Executive Director
Nevada Department of Taxation

David Pope, Sr. Deputy Attorney General
Dennis Belcourt, Deputy Attermey General
Taxpayers {via regular mail)
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CRDR :
CATHERINE CORTEZ MASTO CLERK OF THE COURT
Altorney General _
BLAKE A. DOERR '
Senior Deputy Attorney General , \

Nevada State Bar #8001

555 E. Washington Ava., Suite 3900
Las Vegas, Nevada 89101 '
(702) 486-3420

(702) 486-3416 fax

bdoerr@ag.nv.gov

Attorneys for the Nevada Defendants

DISTRICT COURT
CLARK COUNTY NEVADA

DEJA VU SHOWGIRLS OF LAS VEGAS,
LLC, divla D&ja Vu Showgirls, LITTLE
DARLINGS OF LAS VEGAS, LLC d/b/a
Little Darlings, K-KEL, INC., d/b/a
Spearmint Rhino Gentlemen's Club,
OLYMPUS GARDEN, INC,, d/b/a Olympic

Case No. A533273
Dept. No. IX

Garden, SHAC, LLC, d/b/a Sapphire, THE
POWER COMPANY, INC,, d/b/a Crazy
Horse Too Gentlemen’s Club, D.
WESTWOOD, INC,, d/b/a Treasures, and
D.I. FOOD & BEVERAGE OF LAS VEGAS,
LLC, d/b/a Scores,

Plaintiff(s),

ORDER DENYING MOTION TO DISMISS
WITHOUT PREJUDICE

~ Date of Hearing: July 31, 2008
Time of Hearing; 9:00 a.m.

VS,

NEVADA DEPARTMENT OF TAXATION,
NEVADA TAX COMMISSION, NEVADA
STATE BOARD OF EXAMINERS, and
MICHELLE JACOBS, in her official
capacity only,

Defendants,

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
}
)
)
)
)
)
)
)
)
)

' DEFENDANTS‘ MOTION TO DISMISS came on for hearing on July 31, 2008;
David J. Pope, Senior Deputy Attorney General, and Blake A. Doerr, Deputy Attorney
Genaeral, appeared on behalf of the Defendants’

Diana Sullivan, Esq, and Bradley J, Shafer. Esq.‘appeéred on behaif of the Plaintiffs:
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The Caurt having considered the papers and pleadings as weli as the oral a’rgumshi
hereby orders: : |

DEFENDANTS MOTICN TO DISMISS ls DENIED without pre}udic.

IT 1S SO ORDERED.

DATED this@ay of December, 2010,

Respectfully subinifted:

CATHERINE CORTEZ MASTO
Attorney General .

M? ~TTN

~T i}

By: L)’Z- ‘ ' /V&_/{’w’“'
Blake A. Doarr i
Senicr Depuly Aftorney General

2.
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Attorney Genersl's Office

5§55 E. Washington. Suit: 3900

Las Vegas, NV K101

Electronically Filed
12/10/2010 08:41:23 AM

ORDR .
CATHERINE CORTEZ MASTO (ﬁ;‘ b kﬁ*‘“‘-—
Attorney General

BLAKE A. DOERR CLERK OF THE COURT
Senior Deputy Attorney General

Nevada State Bar #9001

555 E. Washington Ave., Suite 3900

Las Vegas, Nevada 89101

(702) 486-3095

(702) 486-3416 fax

bdoerr@ag.nv.gov

Attorneys for the Nevada Defendants

DISTRICT COURT
CLARK COUNTY NEVADA

DEJA VU SHOWGIRLS OF LAS VEGAS,
LLC, dibfa Déja Vu Showgirls, LITTLE
DARLINGS OF LAS VEGAS, LLC d/bla
Little Darlings, K-KEL, INC., d/bfa
Spearmint Rhino Gentlemen's Club,
OLYMPUS GARDEN, INC., d/b/a Olympic
Garden, SHAC, LLC, d/b/a Sapphire, THE
POWER COMPANY, INC., d/bfa Crazy
Harse Too Gentlemen's Club, D. :
WESTWOOD, INC., d/bja Treasures, and
D.l. FOOD & BEVERAGE OF LAS VEGAS,
LLC, d/bja Scores,

Plaintiff(s},

Case No. A533273
Dept. No. IX

ORDER DENYING MOTION FOR SUMMARY
JUDGMENT WITHOUT PREJUDICE

VS,

NEVADA DEPARTMENT OF TAXATION,
NEVADA TAX COMMISSION, NEVADA
STATE BOARD OF EXAMINERS, and
MICHELLE JACOBS, in her official
capacity only,

Date of Hearing: November 13, 2008
Time of Hearing: 9:00 a.m.

Defendants.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

DEFENDANTS' MOTION FOR SUMMARY JUDGMENT came on for hearing on
November 13, 2008;

David J. Pope, Senior Deputy Attorney General, and Blake A. Doerr, Deputy Attornay
General, appeared on behalf of the Defendants; William J. Brown, Esg. and Bradley J.

Shafer, Esq. appeared on behalf of the Plaintiffs;

-1-
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The Caurt having considerad tha papers and pleadings as well as the orat argument
and finding that material issues of fact exist, hereby orders:

DEFENDANTS MOTION FOR SUMMARY JUDGMENT is DENIED without prejudice.

IT 1S 80 ORDERED.

DATED this ‘fg day of December, 2010,

’{:fi”wg@fw 2 %@-ﬁ

Jonnifer Togliatt
Uj?s PRIC {Q GOURT JUDG/EJ

Respectfully submitted:
CATHERINEE CORTEZ MASTO
Attarney General .

Y .

By ;‘;\:{‘( ”")‘gf{- "‘} i Eetoar

Blake A, Doerr 7 )
Senior Deputy Attcrney Genetal

2-
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MINUTES OF THE MEETING
OF THE
ASSEMBLY COMMITTEE ON COMMERCE AND LABOR

Seventy-Third Session
May 16, 2005

The Comrnittse on Commerce and labor was called to order at 2:09 p.m., on
Monday, May 16, 2005. Chairwoman Barbara Buckley presided in Room 4100
of the Legislative Building, Carson City, Nevada, and, via simultaneous
videoconference, in Room 44086 of the Grant Sawyer State Office Building,
Las Vegas, Nevada. Exhibit A is the Agenda. All exhibits are available and on
file at the Research Library of the Legislative Counsel Bureau.

COMMITTEE MEMBERS PRESENT:

Ms. Barbara Buckley, Chairwoman
Mr. John Gceguera, Vice Chairman
Ms. Francis Allen

Mr. Bernie Anderson

Mr. Morse Arberry Jr.

Mr. Marcus Conkiin

Mrs. Heidi S, Gansert

Ms. Chris Giunchigliani

Mr. Lynn Hettrick

Ms. Kathy McClain

Mr. David Parks

Mr. Richard Perkins

Mr, Boh Seale

Mr. Rod Sherer

COMMITTEE MEMBERS ABSENT:

None

GUEST LEGISLATORS PRESENT:

Senator Michael Schneider, Clark County Senatorial District No. 11
Senator Dennis Nolan, Clark County Senatorial District No. 9
Senator Dean Rhoads, Northern Nevada Senatorial District
Senator Dina Titus, Clark County Senatorial District No. 7
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STAFF MEMBERS PRESENT:

Brenda J. Erdoes, Legislative Counsel
Diane Thornton, Committee Policy Analyst
Russell Guindon, Deputy Fiscal Analyst
Vanessa Brown, Committee Attaché

OTHERS PRESENT:

Dino DiCianno, Deputy Director, Nevada Department of Taxation

Bobbette Bond, M.P.H., Government and Community Affairs Manager,
Culinary Workers Health Fund

Jack Jeffrey, Legislative Advocate, representing Southern Nevada
Building and Construction Trades Counci}

Bob Ostrovsky, Legislative Advaocate, representing Employers Insurance
Company of Nevada

Nancyann Leeder, Nevada Attorney for Injured Workers, Nevada
Department of Business and Industry

Valerie Rosalin, Director, Consumer Health Assistance, Office of the
Governor

Robin Drew, Private Citizen, Las Vegas, Nevada

Jim Nadeau, Legislative Advocate, representing the Nevada Association
of Realtors

Charlie Mack, Owner and Broker, Mack Realty Commercial Specialists,
Las Vegas, Nevada; and President, Nevada Real Estate Commission

Buffy Dreiling, Legal Counsel, Nevada Association of Realtors, Reno,
Nevada

Gail Anderson, Administrator, Real Estate Division, Nevada Department of
Business and Industry

Joseph Johnson, Legislative Advocate, representing Independent Power
Corporation, Reno, Nevada; and representing the Toiyabe Chapter
of the Sierra Club

Bill Bible, President, Nevada Resort Association, Las Vegas, Nevada

Denis Neilander, Chairman, Nevada State Gaming Control Board

Terry Graves, Legislative Advocate, representing The Beach Night Club,
Las Vegas, Nevada

Don Logan, President and General Manager, Las Vegas 51s Baseball Ciub,
Las Vegas, Nevada

Joe Brown, Legislative Advocate, representing Las Vegas Motor
Speedway, Las Vegas, Nevada

Chris Powell, General Manager, Las Vegas Motor Speedway,. Las Vegas,
Nevada
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Scott Sherer, Legislative Advocate, representing Paramount Parks,
Las Vegas, Nevada

Tayior Dew, Magical Hula Girls, Las Vegas, Nevada

Billy Johnson, Vice President and Chief Operating Officer, Las Vegas
Wranglers, Las Vegas, Nevada

Richard Clauser, Naturist Society and The Naturist Action Committee

Sabra Smith-Newby, Legisiative Advocate, representing The City of
Las Vegas, Las Vegas, Nevada

Allen Lichtenstein, General Counsel, American Civil Liberties Union,
Nevada

Don Soderberg, Chairman, Public Utilities Commission of Nevada

Jon Wellinghoff, Legislative Advocate, representing MGM/Mirage, Power
Light Corporation, and Freus Corporation, Las Vegas, Nevada

Michael Yackira, Executive Vice President and Chief National Officer,
Sierra Pacific Resources, Nevada Power, and Sierra Pacific Power
Company, Nevada

Adriana Escobar-Chanos, Consumer Advocate and Chief Deputy Attorney
General, Bureau of Consumer Protection, Office of the Attorney
General, State of Nevada

Mark Russell, Chairman, Nevada Renewable Energy and Conservation
Task Force

Tim Carison, Member, Renewable Energy Task Force

Fred Schmidt, Legislative Advocate, representing ORMAT, Sparks,
Nevada

Dan Schochet, Vice President, ORMAT, Sparks, Nevada; and Geothermal
Member, Nevada Renewable Energy Task Force

Robert Tretiak, Business Development Officer, International Energy
Conservation, Las Vegas, Nevada

‘Chairwoman Buckley:
[Called the meeting to order. Roll called.] I'll open the hearing on S.B. 483.

Senate Bili 483. Establishes joint and severable liability for payment of certain
taxes, interest and penalties administered by Department of Taxation.

(BDR 32-394)

Dino DiCianno, Deputy Director, Nevada Department of Taxation:

Senate Bill 483 is brought to you on behalf of the Department of Taxation. The
bill moves the provisions with respect to responsible party determinations from
the sales tax provisions found in S.B. 372 and S.B. 374, and includes them into
NRS [Nevads Revised Statutes] 360, which are the general administrative
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Assemblyman Seale:
Are there other states on the West Coast that have an exemption on this kind of

equipment as well?

Senator Rhoads:
I'm sure there are, but LCB [Legislative Counsel Bureau] staff would have to tell

you that.

Chairwoman Buckley:
Thanks for that. We’ll close the public hearing on S.B. 398 and open the

hearing on S.B. 247.

Senate Bill 247 (1st Reprint): Revises provisions govemning tax on live
entertainment. {BDR 32-680)

Senator Dina Titus, Clark County Senatorial District No. 7:

The tax package from the 2003 Legislative Session included the entertainment
tax, which quickly proved a bookkeeping nightmare. It also failed to generate
the revenue we had anticipated and it didn't adequately bring in a group some
of us intended to be covered, which are the striptease clubs that have
proliferated, primarily in southern Nevada. It did, however, introduce us to the
touring hula girls who are constantly before us and were helpful in bringing
some of the problems with the original bill to our attention. For those reasons,
I've introduced S.B. 247 as a reform of the entertainment tax.

The amended bill sets up parailel entertainment taxes, a live entertainment tax,
and an adult entertainment tax. The live entertainment tax applies only to
non-restricted gaming facilities. It's administered by the Gaming Control Board
and exempts sporting events that occur in non-restricted gaming facilities,
keeping the same tax that was in place before, at 10 percent on admission,
drinks, food, and souvenirs,

The adult entertainment tax in Section 11 provides a tax at 10 percent on
everything in non-restricted gaming and non-gaming facilities that offer live
adult entertainment, which is defined in Section 8 of the statute. It would be
administered by the Department of Taxation and it does not include houses of

prostitution.

This eliminates seating requirements, which were problematic in the original bill.
It eliminates sporting events, which are family oriented. We believe those are
attended by local families, and eliminating this would help to get a second

Corrected Appellants' Appendix Page 1325




Assembly Committee on Commerce and Labor
May 16, 2005
Page 18

NASCAR race, an ail-star basketball game, and a baseball team. It also
eliminates taverns and restaurants that have occasional entertainment on
weekends such as a piano player or a small band. It will do a better job of
capturing adult live entertainment because it eliminates that 300 seating
requirement. This is an industry that should pay its fair share because it does
put additional burdens on society in terms of law enforcement and alcohol
regulation. Because these people don't pay workers’ comp or any benefits, their
employees often become a burden on social services of the state, so it's only
fair they shouid contribute.

[Senator Titus, continued.] An amendment (Exhibit D} is being brought forward

by the Nevada Resort Association and others who would like us to put in
statute the regulations that have worked over the last 18 months. The

Tax Commission did a good job of working those out, so we don’t want to start’
that process all over again. | support putting those regulations in the statute; it's

a good amendment. There’s also an amendment (Exhibit E} to clarify that

mechanical rides like you find in the “Star Trek Experience” would not be

considered live entertainment. | don’t have any problem with that amendment,

either,

There was some testimony on the Senate side by a group of naturists. | thought
that meant people who hiked and picked flowers, but in the old days you called
them nudist colonies. Certainly the intent of the live entertainment tax was not
to get nudist colonies, but to get striptease clubs. If there’s some way you can
accommodate them, that is fine too.

If you are going to consider amendments to this bill, you might also consider
amending the provision that's the severability clause. The clause says that if
some part of this is found to be unconstitutional, it goes back to the old
entertainment tax. We don’t want that to happen, so it should be written to say
if something is found unconstitutional the other part of the tax in this new bill
would stand.

Chairwoman Buckley:

My biggest concern with the bill is its constitutionality. We already had an
Assembly bili we passed that exempts the Star Trek ride. Now someone is
claiming the free pens they give you at a convention should be taxed, so we put
that in there. We clarified the stroiling and the hula girls, and | don’t think
anyone opposes the Resort Association language {Exhihit D). We can clarify that
wasn’t the intent and everyone supports that. A lot of that was already in the
Assembly bill that we sent to Ways and Means. I'm concerned that if we just
put live adult entertainment, that might be held unconstitutional. | wonder if a
better approach might be to pick out a few more things like the racetrack and
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sporting events, but to delineate all those separate ones and leave it like that.
We could fix and refine the language to make sure we’re more careful and more
able to describe things that might be caught up rather than to put into our
statute the phrase “adult entertainment,” which puts a big red flag on it for the
courts. What are your thoughts on that?

Senator Titus:

At one time, the brothels were included, so that would be broader. You can
make the argument that this is a special kind of business that poses special
kinds of social problems and therefore you can attach them. It's worth doing,
and if an elected court in the state wants to challenge it, that’s fine. None of
the parts of the Constitution are absolute and they're all subject to
interpretation. They interpreted the property tax we recently passed as maybe
constitutional, and we can see how flexible the Constitution is in Nevada. | think
'it’s worth the chance to put it in there.

Chairwoman Buckley:

| wonder if we could do it in a way that's a little broader but gets at the
problems so we would avoid losing the revenue. We're getting the most
revenue from aduit entertainment clubs, which is $6 million dollars, the highest
amount paid under the live entertainment tax. The next one is race tracks at
$1.5 million, but everything else pales in comparison to how much they're
bringing in now, and | would hate to give them back their $6 million. Perhaps
with the severability clause, but I hate to bring back anything we might want to
fix now in terms of getting them excluded from the bill. It sounds like the goals
are pretty much the same,

Senator Titus:
I agree with that. The 300-seat requirement has kept a lot of those clubs from

paying. if you decide to amend this and do something with it, be sure to keep
that in mind because that’s where a lot of the revenue is. The Fiscal Division in
the Senate argued that if you eliminate some of the family-oriented businesses
like NASCAR and you take out the 300-seat at the same time, that will more
than make up for any lost revenue.

" Chairwoman Buckley:
Could staff obtain the fiscal information on the live entertainment tax for the

Committee members? It can’t be by business, but it can be by group and you
can distribute that to the entire Committee. Senator Titus, we thank you for
your testimony. We don’t have a problem with the Star Trek amendment
{Exhibit E); we already approved codifying the definitions.
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Bill Bible, President, Nevada Resort Assaciation [NRA], Las Vegas, Nevada:
You’ve seen the proposed amendment {Exhibit D} which codifies some of the
existing regulations resolved in a lot of work between the Department of
Taxation, the Tax Commission, the Gaming Control Board, and the Nevada
Gaming Commission to resolve the less-than-perfect bill that emerged from the
2003 Legislative Session. We had a concern if S.B. 247 inciuded or excluded it
from taxation, and it doesn’t exclude them, but we have a problem in outdoor
venues in Laughlin and northern Nevada. Clearly in an outdoor venue, if you
have some type of entertainment function that would be subject to the live
entertainment tax and you pay a live admission fee, that becomes a taxable
event. You also have a number of activities that take place with a band where
there’s no admission charge. Typically, those events have been excluded from
taxation through some of the regulatory structure, but it would be helpful if we
had a specific amendment that indicated that in an outdoor venue there would
be no applicability of tax unless there's actually an admission charge. This
created a two-part threshold which is an admission charge, and the other being
llve entertainment present.

Chalrwoman Buckley:
That’s current law?

Bill Bible: .

That’s current law through interpretation. This was a very complicated bill and
we spent a lot of time debating and refining the various points of the various
regulatory bodies, which is why we want to codify some of those existing
regulations. That would at least provide additional clarity, principally in northern
Nevada, but to some extent in Laughlin, where we have outdoor events on a

seasonal basis.

Denis Neilander, Chairman, Nevada State Gaming Control Board:

There are a number of exemptions we’ve created through the rule-making
process, and if the Committee chooses to codify those, that would be
appropriate. Mr. Bible mentioned the situation with outdoor venues, and most of
them have been exciuded from the tax because they fit under one of these
other exemptions in the amendment. There is no one particular provision that
just addresses outdoor venues and there could be an open question about
whether or not it's a taxable event even if you don‘t have an admission charge.
The intent has been to focus on venues where there are no admission charges,
and that would be an appropriate amendment. There are amendments that are
currently in S.B. 392, which hasn’t come over yet, but if you choose to process
this legislation, the Board would be able to provide you with those amendments.
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[Denis Neilander, continued.] The original legislation housed the regulation
authority with the Board instead of the Nevada Gaming Commission, and that
was an oversight. While the Board adopted the regulations, we did it together
with the Commission and the Nevada Tax Commission, so that would go back
to the way we do rulemaking, which is to say the Nevada Gaming Commission
does it. :

There is a provision in the existing law that requires you to place funds in a
certain trust account and you’ll hear from the Department of Taxation and us.
That’s not necessary, we’ve never required it before, and it would be a simple
repeal of that provision.

You can read certain provisions that require the taxes be paid on a cash basis
within the month they're collected, but it's probably more appropriate to give
licensees the option of paying on either an accrual or cash basis. Right now, we
do allow licensees to pay some of those taxes on an accrual basis, so we give
them the option.

Assemblyman Anderson:

| can think of several events that take place outside in my community because
of the redevelopment agency. Are you saying within an outdoor area you have
one part of it with a separate entry which requires an admission fee, compared
to something that is provided free of charge to everyone who's at the event? If
it's part of Reno’s ArtTown and if you had to come into idylwild Park to see the
entertainment show, you’d have to pay for it, but if you stand on the river, you
don‘t have to pay for it? So if you can stand outside and see it, you don't have
to pay for it, but if you enter into a special area where you have designated
seating, you do have to pay for it, and therefore it's subject to the
entertainment tax?

Bill Bible:
That’s correct. In outdoor venues, mostly in northern Nevada or Laughlin, there

has been some difficulty in the interpretation of the statute. If you conceptualize
with the Rib Cook-Off, you have a “village” sponsored by the Sparks Nugget,
and maybe two other licensees. In order to get into that village, you have to go
through a gate to control access and pay an admission fee. There is live
entertainment present, so that is subject to tax. In a different situation in the
parking lot of the Hilton during Hot August Nights, there are vending stands, a
bandstand, and sales of food and beverages. There was an argument that this
would be subject to an entertainment tax because you could hear and see the
live entertainment even though you did not pay an admission fee. Because of
the way the existing regulations were interpreted by the Nevada State Gaming
Controi Board, they did not choose to apply the tax, but it was their legal
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construction of some of the language that was adopted through the
rule-making process, so we want to codify it to make it clear that in an outdoor
venue, unless there’s restricted access and someone is charged an admission
price, there is no applicability of the tax.

Assemblyman Anderson:
If we were to take the Candy Dance in Genoa and it had music and there was

an admission charge, then it would—

Bill Bible:

Under this proposal, the Candy Dance will no longer be a valid example because
that’s not a licensed gaming premise. If that was a licensed gaming premise, if
you had to pay an admission fee and there was live entertainment, everything
from the food, beverages, merchandise, and the admission fee wouid be subject
to the entertainment tax.

Assemblyman Anderson:

The Rib Cook-Off, because it’'s put on by the Nugget, fits into the scenario, as
does the Big Easy, which is put on by the Silver Club. But Hot August Nights
doesn’t because it's not put on by a casino?

Bill Bible:

It's not necessarily who sponsors, but who has control of the property and
what are considered the premises of the establishment, With the Rib Cook-Off,
part of that is done within the property controlled by the City of Sparks, but
they’ve agreed to allow the Nugget and the sponsoring entities control over that
particular property. It becomes a technical issue as to the applicability of the
tax. If you think about them within the parking lot of the Hilton, or the parking
lot of the Atlantis across Virginia Street, those are considered part of the
premises of licensed gaming establishments, even though they're not within the
confines of the buildings.

Assemblyman Anderson:
This bill doesn’t change when we are taxing those entertainments and when we

aren’t?

Bill Bible:
This will clarify the existing tax and make it abundantly clear that those outdoor
venues, unless there is an admission charge and live entertainment, don’t have

applicability with the tax.
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Chairwoman Buckley:

I'm going to ask our staff to do a comprehensive document combining these
proposed amendments, the ones we already approved, the clarifications on
further exempting some of the folks from the live entertainment tax, and
prepare it for our Ways and Means staff. We should not just say only the adult
entertainment tax, but look at all the ones we want to exempt and pass it out
that way. We really get into constitutional trouble. | don’t have a problem with
any of these amendments, including the one from the nudist colony (Exhibit D).
| don’t think the current term was intended to sweep into this. If we could list
all the exemptions, we can re-refer this to Ways and Means, which has our
other live entertainment bill. The Chairman of Ways and Means can identify
fiscal impact. Most of these things we’ve identified are de minimus and can be
' passed. At some point with the larger ticket items, there might be a concern,
but we should list and price them all and re-refer it to Ways and Means and
have all the bills in one Committee. is this exempted, Brenda?

Brenda Erdoes:
I don’t believe it is exempted at this time. We might need to ask Mark [Stevens,

Fiscal Division] if he's going to declare this eligible for exemption.

Chairwoman Buckiey:

What about the other bill that Mr. Parks presented testimony on? That's
definitely exempted, so maybe we can exempt this one, too, if Mark is willing to
look at it. The same Issues are with the Assembly committee bill, so we could
combine them all after we price them all and figure out which way we’re going
to go. Why don’t we refer without recommendation, get the complete list, and
then we’ll see those members in Ways and Means or on the Floor as we put
them a!l together so we don’t delay it.

Assemblywoman Giunchigliani:
Il email Mark to see if this will qualify for an exemption at the same time.

Assemblyman Anderson:

| appreciate the fact that we want to move with some speed and dispatch, but
if we don't have it exempt ahead of time, we'll have a problem, and we need at
least a couple of the amendments for clarity.

. Chairwoman Buckley:
We'll hold it to Wednesday or Fnday, but in the meantime I'd ask staff 1o go

ahead and work on that list,
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Assembiyman Perkins:

If there’s a problem with an exemption, you can always refer it back to
Committee, and if you hold onto it until Wednesday or Friday and you can’t get
the exemption, then we’ll have other issues. As Ways and Means looks at the
bills collectively to see what we want to do with the live entertainment tax in
the state, it's best to remove that without recommendation. if it's not
exemptible, then we can refer it back to Commerce and Labor and we’ll deal
with it here,

ASSEMBLYWOMAN GIUNCHIGLIANI MOVED TO RE-REFER
SENATE BILL 247 TO THE ASSEMBLY COMMITTEE ON WAYS
AND NIEANS

ASSEMBLYMAN ANDERSON SECONDED THE MOTION,

Senator Titus:

There are a number of people who made a special trip up here to testify in favor
of the hill. Would you let them come forward and put it on the record to make
their trip worthwhile?

Chairwoman Buckley:
Of course.

Terry Graves, Legislative Advocate, representing The Beach Night Club,
Las Vegas, Nevada:

We participated extensively during the interim hearings with the Tax
Commission and the Gaming Commission on formulating the regulations. | did
not have a chance to see what NRA [Nevada Resort Association] was proposing
in that amendment (Exhibit D}, but we certainly helped craft that. On the Senate
side, we were supportive of Senator Titus's bill to try to clean up the live
entertainment tax, and we appreciated her efforts.

Don Logan, President and General Manager, Las Vegas 51s Baseball Club,
Las Vegas, Nevada:
We're the enly professional team that’s survived in Las Vegas for 23 years. We
do provide the best fun, family-oriented entertainment in southern Nevada. The
explosive growth and changes that have taken place down there make it more
and more difficult each year, and the entertainment tax is one added burden
that fell in our lap inadvertently last time. Unfortunately, we've had to pay the
bil, and not having to do it would make it that much easier. Our margins
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continue to shrink, and for us to provide entertainment with something real and
wholesome in Las Vegas, it would help us.

Joe Brown, lLegislative Advocate, representing Las Vegas Motor Speedway,
Las Vegas, Nevada: .
In my 40 years practicing law in Las Vegas, the term “entertainment capital”
has been based on bringing tourists to Nevada and attracting them any way
possible. We then get taxes from them by room taxes, sales taxes, gasoline
taxes, gaming taxes, and every other way you can take money from their
wallets. A few years ago, some people invested millions of dollars in a
speedway and it’s not the largest event in Nevada every year. '

Chris Powell, General Manager, Las Vegas Motor Speedway, Las Vegas,

Nevada: _
I'm here in support of S.B. 247. The Las Vegas Motor Speedway provides an
enormous contribution- to Nevada‘’s economy. The implementation of the live
entertainment tax has proven to be unduly burdensome to our business, The
passage of S5.B. 247 not only will enhance our business, but it will put us back
on an equal playing field with other speedways in an increasingly competitive
environment. We've not vyet received comparable numbers for the
2005 NASCAR Weekend; the 2004 Weekend put more than $142 million into
Nevada’s economy. That's a one-time expenditure that did not just affect
Las Vegas Motor Speedway, but also gaming, hotels, restaurants, taxicabs, and
retail shops. Furthermore, we employ roughly 2,500 people during the course of
the weekend in March.

NASCAR’s growth over the years has been astounding. These events routinely
draw 100,000 to 175,000 people at various events across the country. Several
members of the Legislature were in attendance at our March event. In the past
year, speedways in the Los Angeles and Phoenix markets have been awarded
with a second annual NASCAR event, an event that has put millions of dollars
into their communities. A second date in Las Vegas, possibly in the fail, would
be worth hundreds of millions of dollars to our state each year and would yield
_ much more to our economy than the current live entertainment tax.

Occasionally we have issues where an event might get rained out, yet we've
already paid the tax on it. As we sit here right now, there are ticket agents at
the speedway who are putting numbers into computers, selling tickets, and
entering in renewals for next year’s event. f one day gets rained out and we
have to refund money, the tax we are paying for next March’s event is being
paid at the end of this quarter, so it gets unwieldy. A lot of our tickets are tied
to food, so the food is not taxed, but the ticket is. Another issue is a ticket may
say $49, but because of our ticketing system, a $49 ticket has to be advertised
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at the total price of $51.45, which is above that $50 threshold that any retailer
wants to be below.

Chairwoman Buckley:
Could you tell us if the other states where other tracks are have any sort of tax?

Chris Powell:

The two markets that in the last 12 months have been awarded second
NASCAR dates per year are in California in Arizona. They don’t have an
admissions tax.

Chairwoman Buckley:
What about ones with the first race? How does it compare to any one? Are
there other places?

Chris Powell:
I'm just speaking to states whose speedways have recently been given second

dates.

Chairwoman Buckley:
What other states have speedways with a tax?

Chris Powell:
Texas has some type of tax, but it’s not just an admissions tax, it's everything

involved in that category.

Chairwoman Buckley:
So it's more extensive than ours. The most convincing thing is last year it raised

$1.5 miilion?

Chris Powell: o

According to the Las Vegas Convention and Visitors Authority, which intercepts
customers throughout the course of the event weekend, those three days in
March pumped $142.5 million inte the economy.

Chairwoman Buckley: :
I’'m saying that last year, the tax only rose. What you paid was relatively smali,
which means it doesn’t affect the budget much; so I'm trying to make a point

“for you.
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Scott Sherer, Legisiative Advocate, representing Paramount Parks, Las Vegas,
Nevada:

| appreciate your comments regarding the Star Trek amendment (Exhibit E). If

this bill is processed in this fashion with regard to the effective date, it might

make sense to make these exemptions that are being added effective upon

passage and approval so they would be part of the chapter as it exists on

June 30, 2005, if in fact there is any ruling on the unconstitutionality.

Chairwoman Buckley:
Let’s move to Las Vegas.

Taylor Dew, Magical Hula Girls, Las Vegas, Nevada:

Lines 21 through 24 state “this bill provides that if the provisions of this bill
concerning the tax on adult entertainment are held to be unconstitutional, the
tax and all forms of live entertainment will be reinstated as currently set forth in
provisions in NRS 368A." If this is removed, I’'m in favor of this bil.

Billy Johnson, Vice President and Chief Operating Officer, Las Vegas Wranglers,
Las Vegas, Nevada:

If you think the Speedway had a relatively small total in tax, wait until you hear
about ours. Don Logan of the 51s was right when he said that they are the only
franchise in Las Vegas to make it in 20 years. We're relatively new at two years
old, going into our third season. That's a factor that we looked at when we
decided to put a minor league hockey team in Las Vegas. That history in
Las Vegas has been very difficult.

Our business in minor league sports tends to be fragile. In hockey, we only have
36 dates, which means we're effectively closed 11 months out of the season,
so we have to capture our revenues in order to survive in a brief period of time.
We only have 36 three-hour opportunities to do that. Most of our customers are
famities who want affordable entertainment. That’s how we thrive and that's
-why we're fragile as a business. The tax last year meant we had to charge and
pass that tax on to our customers. Oftentimes, families buy four to six season
tickets at $144 for a family of four, and one season ticket holder told me last
season when the tax was appiied, “That's basically an electric bill for me for
one month.” We're here to represent our contingency of families in Las Vegas
who are looking for something to do with quality time with their kids, friends,
and families, to preserve that and increase our chances of surviving.

Chairwoman Buckley: :
Thank you, and good luck with the Wranglers. For those of us with children
~ who want more options, we do appreciate you, so thanks very much.
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Richard Clauser, Naturist Society and The Naturist Action Committee:

We've changed the terms of what we call ourselves. “Colonies” doesn’t fit
anymore, so we call ourselves resorts and groups. We are not opposed to the
adult entertainment tax. If you look at nudist people, probably 95 percent
wouldn’t go to an adult entertainment place. Our concern js that the definition
of “adult entertainment” is so broad that it would encompass a lot of activities
of a nudist group or resort. Our activities are family-oriented and are no different
than if you went to a clothed resort; our patrons simply don’t have clothes on,
Our concern is that it's so broad that we need to better define what constitutes
“adult entertainment.” | realize there are constitutional issues if yYou narrow it
down too much, but it's so broad it could be onerous on some of these small
groups, and some are trying to help and doing good things. The Tahoe area
naturists are always out there helping with causes around the Lake, and if they
have a fundraiser this could conceivably apply, and that’'s what our concern is.

Sabra Smith-Newby, Legislative Advocate, represenﬁng the City of Las Vegas,
Nevada:
I'm in support of this bill.

Allen Lichtenstein, General Counsel, American Civil Liberties Union, Nevada:
We’re here to talk about the lack of constitutionality in this bill. This isn’t a new
issue for the courts. | dealt with an issue similar to this about 10 years ago as it
related to a Clark County ordinance. The aduit entertainment tax specifies a
particular type of expressive content, and the courts have been very reluctant to
allow that. It doesn’t mean that adult entertainment venues are free from a
general applicability tax, but taxing one particular type of content is not
acceptable, and the courts have been clear about that, One possible exception
in that is if taxes or fees can be specifically related to administrative costs for
checking working cards, et cetera. This is not a revenue-neutral tax. It is not to
relieve the state of certain burdens; the only exception might be to cover
administrative costs. There is ample case law that proves this.

If this is passed in its current form, someone will challenge it. We at the ACLU
[American Civil Liberties Union] don't involve ourselves in adult entertainment,
but we would certainly lend our hand in opposing this. If it is dressed up
differently, the impact is still to burden one particular type of business involving
one type of content. That fact would weigh on the federa!l court, which would
likely turn it down. The federal courts have dealt with these issues before, and
we're sure this would fall as it has in other states.

Chairwoman Buckley:
I'll close the public hearing on S.B. 247. This bill is eligible for an exemption. ['d
like to have the opportunity to work out the language of NRS 545, some more
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Assembly Committee on Commerce and Labor
May 16, 2005
Page 29

exemptions, and have our Fiscal staff price it out. There are a lot of changes
that will cost the state relatively little. Some changes will cost nothing at all,
and that has to be part of the discussions of the money Committees.

ASSEMBLYMAN ANDERSON MOVED TO RE-REFER
SENATE BILL 247 WITHOUT RECOMMENDATION TO THE
ASSEMBLY COMMITTEE ON WAYS AND MEANS,

ASSEMBLYWOMAN GIUNCHIGLIANI SECONDED THE MOTION.
THE MOTION CARRIED. {Mr., Arberry and Mr. Perkins were not

present for the vote,)

Chairwoman Buckley:
We'll open the hearing on S.B. 188.

Senate Bill 188 {1st Reprint): Makes various changes relating to energy.
(BDR 58-364)

Don Soderberg, Chairman, Public Utilities Commission of Nevada {PUC):

Senate Bill 188 is a product of discussions that have gone on for 11 months,
bringing together people involved in Nevada’s energy business, energy
regulation, and people with- overall interest in how we are doing things. We
weren’t going to get together and talk about a number of regulatory issues, but
we wanted to proactively address some of our bigger problems. One individual
who participated in this group from the beginning was the late Richard Burdett,
who was the Governor’s Energy Advisor. Prior to that, he worked with us at the
Commission. Mr. Burdett continually reminded us that we are spending about
$3 billion a year in fossil fuels. This $3 billion for the most part is going out of
the state. We kept asking ourselves what we can do about that, and we looked
at the renewable portfolio standard, which was put together by the Legislature
in past sessions, to reduce our dependence on fossH fuel to generate electricity.
In Nevada, we're not doing a very good job of conservation.

We are called the Saudi Arabia of renewable energy in Nevada, Unfortunately,
the Western United States, in which we are a leader when it comes to growth,
is also the Saudi Arabia of energy waste, because over the last 295 years since
the last oil crisis, we've last the art of conserving. It's not something that is
part of our daily lives and it's looked at from a dolfar-and-cents point of view in
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Deja Vu, et al. v. Nevada Department of Taxati

on

Spreadsheet of LET Collections by Taxpayer Group

Taxpayer Groups FY04 FY05 FYO06 FYO07 FYo8 FY09
10% LET payers

Gentlemen's Club $  3,001,494.94 5,036,608.82 [ $§  5441,714.56 | $ 6,880,235.73 7,193,498.60 6,812,760.62

Agents and Managers for Artists, Athletes, Entertainers, and Other Public Figures $ 1,945.17 - J - $ - -

All Other Miscellaneous Store Retailers (except Tobacco Stores) 20,720.90 19,277.17 -

Caterers $ - - 28121418 - 150.00

Civic and Social Organizations

Corporate, Subsidiary, and Regional Managing Offices $ 11,528.35 1344470 | $ 77,185.89 | $ - $ -

Cosmetics, Beauty Supplies, and Perfume Stores 1,655.37 .

Drinking Places (Alcoholic Beverages) 5 48,020.54 968,956.07 1,118434.14 [ $ 1,220,534.24 1,096,763.03 1,145,338.40

Electronic Shopping $ - 618.60 - - 38.50

Fine Arts Schoals $ 1,300.20 1,237.05 1,169.20 900.17 | § 774.60 | §

Fitness and Recreational Sports Centers 2,683.50 982.20 | § 1,123.30 | ¢

Food Service Contractors 5,271.44 18,017.16

Fuil-Service Restaurants 3 677717 1% 58,516.30 21,812.05 - 173.50 4,312.99

Gift, Novelty, and Souvenir Stores $ - $ - - 293.80 125.11 3,338.09

Hotels (except Casino Hotels) and Motels 1,405.46 7,088.44 -

Independent Artists, Writers, and Performers $ - $ - $ - - 100.00 -

Lessors of Nonresidential Buildings (except Miniwarehouses) 73,418.34

Motion Picture and Video Production 3 2,400.78

Musical Groups and Artists $ 21,011.88{ $ 479418318 74,782.08 | § 61,02046{ $ 26655953 1,921.00

Other Direct Selling Establishments $ 302.58

Other Spectator Sports )} -

Promoters of Performing Arts, Sports, and Similar Events without Facilities $ 39,176.58 77,738.74 113,704.49 202,196.66 46,142.18 | $ 60,816.68

Recreational Goods Rental $ 12,872.10 7,625.10 9,666.50 | $ 8,193.10 390569 % -

Sound Recording Studios 6,875.00 3,726.30 3,570.00 -

Sporting and Athletic Goods Manufacturing -

Sporting Goods Stores - $ - ¥
ports and Recreation Instruction J 6,802.27 1% 4,002.73 §
ports Teams and Clubs ] -

Theater Companies and Dinner Theaters $ - $ 18752218 2,389.63 [ $ 141,5693.95 339,214.97 1 $ 159,338.03

Unclassified $ 142,348.10 1 $ 397,063.17 18 8,267.96 | $ - - 1S

Subtotal of All 10% LET payers collected by the Departmen

This document was prepared pursuant to an Report and Recommendations of Bonnie Bulla, Discovery Commissioner. This is not an official document of any agency of the State of Nevada.
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5% LET payers

Spreadsheet of LET Collections by Taxpayer Group

Department Total LET Collected
Total Gaming LET Collections
Total LET (Gaming + Department)

Gentlemen

This document was prepared pursuant to an Report and Recommendations of Bonnie Bulla, Discovery Commissioner. This is not an official document of any agency of the State of Nevada,

FY04 FY0S FY06 FY07 FY08 FY03
Administration of General Economic Pragrams $ 99,75747 1% 211,19441($ 279,560.21
Agents and Managers for Artists, Athletes, Entertainers, and Other Public Figures 3 30,287.051 $ 24,708.62 20,738.94
All Other Miscellaneous Store Retallers {except Tobacco Stores) 10,660.65 6,422.75
Cosmetics, Beauty Supplies, and Perfume Stores 654,447.45 1,141,170.90 1,405,014.45 1,544,053.37 309,355.08 255,347.93
Drinking Places {Alcoholic Beverages) 49,363.85 - - - - -
Gift, Novelty, and Souvenir Stores 29,945.81 101,543.05 91,936.57 81,820.89
Jewelry, Watch, Precious Stone, and Precious Metals 19,806.90
Lessors of Nonresidential Buildings (except Miniwarehouses) 2,080.00 1,426.57
Musical Groups and Artists $ - $ 335.00| $ 34133173 38,002.17 41,312.53 20,945.87
Other Spectator Sports 48,278.03 13,963.05 k
Promoters of Performing Arts, Sports, and Similar Events with Facilities $ 390,840801% 680,924.43 49562624 [ $ 743,093.21 460,512.11 400,102.70
Promoters of Performing Arts, Sports, and Similar Events without Fa 99,852.91 17,049.32 -
Racetracks 3 29068218 4,655.45 45460913 5,495.81 3,468.95 743.75
Sound Recording Studios 3.277.50 3,086.25
Sporting and Athletic Goods Manufacturing 10,045.85 12,316.00 |
Sports Teams and Clubs 3 4,557.50 5,982.25 6,209.00 6,568.00 7,422.75 5,749.50
Unclassified $ 39,055.69

's Clubs as % of Total Collected per FY[

Page 1340 |
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facility where live entertainment is provided, and the
Department maintains that the LET is a generally applicable

content neutrel tax that presents no danger of suppressing

: parxticular ideas.

As such, the LET is subject to a rational basis
review and passes constitutional muster because it's a
reasonable means of raising revenue.

It's also important to mention NAC 368A.170 which
regquires that if it is determined that a refund is
appropriate in this case, that the taxpayer would first have
to establish that any amounts of the refund could be or have
been actually refunded to the patrons of the taxpayer, and
there has been no indication in this case that there is any
dbility of the taxpayer to refumd that money to the patrons.

With that, the Department has nothing further.

MR. SHAFER: Tﬁank you, Mr. Chairmam and Members
of the Commission. X guess I want to go back in regard to
sanething that you said at the very end when you were talking
to me about possibly supplementing the record, and T would
just like to go through very briefly what we had discussed
off the record a few moments ago, and that is the fact that
Mr. Pope and I were having a discussion at approximately 3:30
eastern time Friday afternoon in regard to whether the
Commission had in front of it the original version of the

statute becanse the current version is different, the

CAPITOL REP ORéI'ERS {775) 882-5322
0
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Wetlaw,
NV ADC 36BA.170 Page 1
NAC 36BA.170

Nev. Admin. Code ch. 3684, s. 170

NEVRADA APMINISTRATIVE CODE
CHAPTER 36824, TAX ON LIVE ENTERTAINMENT
ADMINISTRATION OF TAX BY DEPARTMENT OF TAXATION
~ Current through August 1, 2007, Supplement 2007-2

NAC 388A.170 Over-collection of tax: Duties of taxpayer and Department. (NRS -
360.090, 36B8A.140)

1. As used in this section, "ower-collection" means any amount collected as a tax
on live entertainment that i1s exempt from taxation pursuant to subsection 5 of NRS
3682.200, or any amocunt in excess of the amount of the applicable tax as computed
in accordance with subsections 1 to 4, inclusive, of NRS 3688 .20GG.

2. 2ny over-collection must, if possible, be refunded by the taxpayer to Lhe pat-
ron from whom it was collected. :

3. A taxpayer shall:

(a} Use all practical methods to determine any amount to be refunded pursuant
to subsection 2 and the name and address of the rerson to whom the refund is to
be made.

(b) within 60 days after reporting to the Department that a refund must be
made, make an accounting to the Department of all refunds paid. The accounting
must be accompanied by any supporting documents required by the Department.

4. Tf a taxpayer ig unable for any reason to refund an over-collection, the tax-
payer shall pay the over-collection to the Department.

5. If an audit of a taxpayer reveals the existence of an over-collection, the De-
. partment shall:

{a) Credit the over-collection toward any deficiency that results from the
audit, if the taxpayer furnishes the Department with satisfactory evidence that
the taxpayer has refunded the over-collection as required by subsection 2.

{b} Within 60 days after receiving notice from the bepartment that a refund
must be made, seek an accounting of all refunds paid. The accounting must be
accompanied by any supporting documents regquired by the Department.

{Added to NAC by Tax Comm'n by R212-03, eff. 12-4-2003}
NAC 368A.170, NV ADC 368A,170

NV ADC 368A.170
END OF DOCUMENT

© 2007 Thomson/West. No Claim to Orig. US Gov, Works.
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DOCKET NO, 06-16634

UNITED STATES COURT OF APPEALS
FOR THE NINTH CIRCUIT

DEJA VU SHOWGIRLS OF LAS VEGAS, L.L.C., d/b/a DEJA VU
SEHOWGIRLS; LITTLE DARLINGS OF LAS VEGAS, L.L.C,, d/b/a LITTLE
DARLINGS; K-KEL, INC. d/bfa SPEARMINT RHINO GENTLEMAN'S
CLUB; OLYMPUS GARDEN, INC. d/bfa OLYMPIC GARDEN; SHAC,
L.1.C. d/h/a SAPPHIRE; THE POWER COMPANY, INC., d/b/a CRAZY
HORSE TOO GENTLEMEN’S CLUB; D. WESTWOOD, INC. d/bia
TREASURES; and D.I. FOOD AND BEVERAGE OF LAS VEGAS, L.L.C.,
d/b/a SCORES.

Appellants,

.

NEVADA DEPARTMENT OF TAXATION, NEVADA TAX COMMISSION,
and NEVADA STATE BOARD OF EXAMINERS,

Appellees,

ON APPEAL FROM THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEVADA

APPELLEES® ANSWERING BRIEF

CATHERINE CORTEZ MASTO
Attorney General
DENNIS BELCOURT
Deputy Attorpey General
Nevada Bay No. 2658
555 E. Washington Ave, #3900
Las Vegas, Nevada 89101
- (702) 436-3594
ttorneys for Appellees
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California . Grace Brethwen Church, 457'U.S. 393, 417, 102 8.Ct. 2498,
2312,2513 (1982).

Tt 18 clear, therefore, that Nev. Rev, Stat. Chaptar 368A confers vpon
the taxpayer a plain remedy in the form of the right to bring an action in
state district court upon denjal of a claim for refind by the NTC. The
District Court properly rejected the Clubs® efforts to nullify Nev, Rev. Stas. §
3684.290-.300 through a misinterpretation of Nev. Rev. Stat. § 368A 280,
E.R. 47. The District Court further noted that the Nevada Supreme Court
had specifically recognized a judicial remedy in the face of paralle] language
in Nev. Rev. Siat, Chapters 372 and 374. State, Nevada Dept. of Taxation v,
Scotsman Mfg. Co., Inc., 109 Nev. 252, 849 P.2d 317 (1993), B.R. 48."

Scoisman involved an action for declaratory rslief by a taxpayer
challenging application of the sales tax to it. The varions components of the
sales tax in Nevada are governed by procedures set forth in Nev. Rev. Stat.
.Ch.apters 372 and 374, which contained provisions with respect to judicial
review that are almost identical to those in Nev. Rev. Stat, Chapter 368A..
For exampls, Nev. Rev. Stat. § 372.670 and Nev, Rev. Siaf, § 374.675,
applicable to the sales taxes, and Nev. Rev. Stat, § 368A.280(1), applicable
to the Live Entertaimﬁent tax, are substantially identical:

7 Bven if Seofsman is merely persuasive, not determinative, of the State
cowrt’s interpretation of Nev. Rev. Stat. § 368A.280(1), it should carry
sufficient weight against the Clubs’ tmproven arguments concerning the Jack
of aremedy. Cf Franchise Tax Board v. Alcan Aluinum Limited, 493 U.S,
331, 341, 110 S.Ct. 661, 667(1990)(Supreme Court declined to assume that
California court would not afford opportunity to seck relief, noting
California imtermediate appellate decision supportive of such an

opportunity).

14
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Sales Tax

‘Nev. Rev. Stat. § 372.670: “No injunction, writ of mandate or other

legal or equitable progess may issue in any suit, action or proceeding
in any court against this State or against any officer of the State to
prevent or egjoin the collection under this chapter of any tax or any
amownt of tax required 10 be collected.”

Sales Taxes

Nev. Rev, Stat. § 374.675: “No injunction or writ of mandate or other
legal or equitable process shall issue jn any suit, action or proceeding
m any court against the State, a county, any officer thereof to prevent
or enjoin the collection under this chapterof any tax or any amount of
tax required to be collected,”

Live Entertainment Tax

Newv. Rev. Stat. § 368A.280(1): “No injunction, writ of mandate or
other legal or equitable process may issue in any suit, action or
proceeding in any cowrt against this State or against any officer of the
State to prevent or enjoin the collection under this chapter of the tax

_imposed by this chapter or any amount of tax, penalty or interest
required to be collected.”

Applying the sales tax law to the matter before it, the Nevada
Supreme Couxrt in Seotsman found not only that the taxpayer was entitled to
challenge the Constitutionality of the tax as applied to it, but, under tha
cireumstances, it conld do so without having exhausted administrative
remedies. Id. at 255-6, 849 P.2d at 320-1.

‘The Clubs take the position that Nev. Rev. Stat, § 368A.280(1) should
be construed to bar any judicial remedy for taxpayers. In doing so, the
Clubs do not harmonize Nev. Rev. Stat. § 368A.280(1) with the remedy
clearly laid out in Nev. Rev. Stat. § 368A.290, they do not distinguish
Scotsman, and they do not cite any other Nevada legal authority in support

15
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parties involving the same issues of law or fact’” Appellant’s Opening
Btief, p. 30, citing Matthews v. Rodgers, 284 1.8, 321, 530, 52 8.Ct. 217,
291 (1932). On the contrary, under Nav. Rev. Stat. Chapter 3684, the Clubs
could file requests for refimds for ihe periods going back over the entire span, |
of time at issue herein, and if denfed, could proceed to judicial review
thereon. Prospectively, there is nothing hindering consolidations. In the
event that the NTC® decides that the Live Bntertainment Tax is
unconstitutional, that would be determinative as to Plaintiffs and sirmilarly
situated taxpayers, obviating finther litigation. See Ney. Rev. Stat.
§ 360.291(1){a) and (g) (Tequiring prompt refunds and copsistent treatment
taxpayers).’
Hypothetical concemns about the state administrative remedy under
Nev. Rev. Stat, Chapter 368A disappear in light of Scotsman, supra, which
the District Court found to be avthority for a direct action to the state district
court in the case of a challenge to the sales tax on Federsl constitutional
grounds. B.R. 47-48. If the remedy of a refund action directly brought in
state district court is available under Nevada’s sales tax provisions, it is
available under Nev, Rev, Stat, Chapter 368A, which is in parl materia, with
its virtually identical refund provisions. State, Division of Insurance v,
State Frarm Munal Auto Fusurance Co., 116 Nev, 290, 294, 995 P.2d 482,

? While the taxpayer may seek judicial review of decisions by the Nevada
Tax Commission, the Department may not. Nev. Rev. Stat. § 360,245(5),

* The Clubs raise a concem that each will be required to file a separate
lawsuit. That, too, is unsubstantiated. Nevada’s permissive joinder rules are
the same as the Federal. Compare NRCP 20 and FRCP 20. Moteover, the
Clubs point to no caselaw that for a state law procedure to be efficient, there
must be permissive joinder at either the adminisirative level or the court
level.

20
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employee of the state, the claim for damages against that person in her
official capacity would nevertheless be barred under that same provision
as well as by the Eleventh Amendment, which precludes damage actions
against the state in Federal district court without copsent or abro gation by
Congress. Hans v. Louisiana, 134 U.S. 1, 10 S.Ct. 504 (1890), cited in
Pennhurst State School and Hospitgl v, Halderman, 465 U.S. 89, 98, 104
5.Ct, 900, 906 (1984); Atascadero Siate Hospital v. Scemlon, 473 U.8.
234, 237-41, 105 B.Ct. 3142, 3145.6 (1985)(superseded by statute on
other grounds). The State of Nevada has specifically retained Fleventh
Amendment immunity by statute, Nev, Rev. Stat. § 41.031(3). Cenr
Reserve Life Ius. Co. of North America v, Siruve, 852 .24 1158, 1160 (9%
Cir, 1988).
VIIL.
CONCLUSION

Without so much as an attempt at testing the refund procedives under
Nev. Rev. Stat. Chapter 368A, the Clubs filed this action in U.S. District
Couwrt, Disirict of Nevada. The Clubs failed to plead, in a short and plain
statement, that these procedures were not plain, not speedy, or not efficient,
They offer as argument on this appeal only speculative bases for concluding
that the procedures are deficient. These speeulative bases are insufficient;
they do not give any convineing reason for deubting that the Nevada district
court will entertain the Clubs’ arguments in a speedy or efficient manner,
Cf. Franchise Tax Board v. Alean Aluminum Limited, supra, 493 U.S. at
341, 110 8.Ct. at 667. Measuring the procedures agatnst case law
interpreting and applying the Tax Injunction Act, 28 U.S.C.A. § 1341, these
procedures are in fact not wanting. Therefore, it is respectfully submitted

25
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that the decision of the District Contt, the Fonorable Roger Hunt presiding,

should be upheld.

el
Dated this > day of January, 2007.

Raespectfully submitied
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STATEMENT OF RELATED CASES
(Ninth Circuit Rule 28-2.6)

Appellees and their counsel are unaware of any cages presently
pending in this Court which are related to this one within the meaning of
Ninth Circnit Rule 28-2.6.

e |
DATED THIS > day of January, 2007.
Respectfully submitted,
CATHERINE CORTEZ MASTO VY v 8

Nevaﬁ omey Gen 2 A{
By {] Gf/ffb{ ~
ennis L. Belcowmt
Nsvada State Bar # 2658
eputy Attomey General
555 E. Washington Ave #3900
Las Vegas, §910
© 702-436-3326
Attorneys for Nevada De artment
of Taxation, the Nevada Tax :

Comtission, and the Nevada
Board of Examiners
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the taxes back to the people who paid them. I actually
intended to address that first but they have not raised that
in this preséntation, 50 am T to assume that I do ndt have to
address that?

MR. POPE: To the extent that the tax isg
applicable it's to be collected from the patrons of the
gentlemen's clubs, and in fact, there is to be an accounting
or shauld have been an accounting by the gentlemen's club Six
days after they indicated that they were entitled to a
refund.

T think tha.t_ they may have some approach to that
and it may lead to further argument, so T think it's still an
issue that is applicable and we'll ha\;;e to address.

CHATRMAN SHEETS: You ought to go ahead and "
address that, then.

MR. SHAFER: Thank you, Mr. Chairman. T think we
are basically in the pbsition where this NAC has never been
utilized before because I think these are the first appeals
éf the live entertaimment tax, and as I read this and all the
NACs, all regulations are in our materials as I see it, it -
only applies when there is a determination of an over
collection, number one, and T thiﬁk what we're here to
determine is whether we're entitled to a refund as opposed to
what happens with that refund.

And to the extent that a refund is ordered, a

CAPITOL REPORTERS (775) 882-5322
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reversal is ordered by this Commission, I think we can
address that issue, it would be appropriate to address that
issue at that time if the Department still took that
position.

However, in an effort just to make sure that I
had an eppropriate record, what I @&id and I gave this to
Mr. Belcouwrt this morning, I have prepared affidavits on
behalf of four of the clients in the time period that we had
for the taxpayers, in the time period we had that talks about
the fact that the tax is taken out of the receipts of the
business for the admissions which, depending upon the way the
tax operates and the definition of admission, algo includes
merchandise, food and refreshments.

Now, I guess what the Commission, I'm sorry, what
the Department would say is that if a cﬁstomar buys
Coca-Cola, for us to get a refund of this tax, we have to get
the nome and address of avery person buying a Coca-Cola or a
beer coming in the facility and I don‘t think any of vou in
your real life experiences have ever had anytime where you
went to buy foed and drink_ and had to ine your name and
address, and that doesn't heppen here.

What the affidavits say is that none of the
facilities have raised their admission fees in oxder to -
recoup the tax, the tax merely is deducted out of the general

receipts of the business and it's the businesses® money that

CAPITOL REPORTERS (775) 882-5322
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we're trying to get back.

Now, irrespective of the fact that I don't
believe this NAC even applies in fhese proceedings, you can
take that representation of me as a ma;:ter of fact. I can
submit the affidavits or T can put on one or two witnegses to
talk about that, and 1'd defer to the Commission how they
want to handle that.

MR. POPE: May I respond?

CHAIRMAN SHEETS: A1l right.

MR. POPE: First of all, I would object even if
it's just for the record to the extent that we Just got thease
affidavits today and I'd object to the affidavits as well as
any testimony.

CHAIRMAN SHEETS: Just to cut this short, we're
going to accept couﬁsel‘s representations with respect to the
matter. That will solve the issue of the affidavits. We
don't need testimony from the witnesses today . '

And if as a result of the Commission's action
this were to become an issue, we can come back another time

and we can talk about this, even whether it's applicable or

mot. So let’s not get caught up in a side issue. Let's talk

about what we’re really here to talk about this momming.
MR. FOPE: So further comments should be reserved
for another time on that issue?

CHATRMAN SHEETS: That's right. If this becomes

CAPITOL REPORTERS (775) 832-5322 -
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‘on the dancers either. We have to pay the tax. We're the

way with --
MEMBRER BARENGO: We're not regulating the dancers
here.

ME. SHAFER: WNo, I understand, but Yyour tax isn't

ones paying the tax.

MEMBER BARENGO: You collect the tax.

MR. SHAFER: I think we're paying the tax.

MEMBER BARENGO: You collect it from the person
that seeks admission.

MR. SHAFER: Well, you can go through those
gymastics, but the charges as I pointed out at the very
introduction of my presentation, we have not increased amny of
our' fees in order to collect that tax. That tax is coming
out of what would be the profits of the establishments.

MR. POPE: Chairman Shéets, may I make a quick
comment to that?

CHATRMAN SHEETS: Sure. Go ahead.

MR. POPE: 1 know we've reserved time to argue
this, but the law does require that that admission charge be
collected from the patrbns and T pelieve it also requires
that if it's included in the ticket or included in the
admission charge, then there has to pe some notification of
that.

To the extent that it's not included as was

CAPITOL REPORTERS (775) 882-5322
74

Corrected Appellants' Appendix Page 1364




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

- 25

stated here today, that it's just being paid on behalf of the
patrons, then I think it's difficult to say that the patrons
aren't paying it even though they don’t know that Ehey are
not. The law requires that it's being collected from the
patrons and the appellants are payving it on behalf of the
patrons.

MR. SHAFER: And because of our size we're also
paying it on food, beverage and merchendise as well, and like
I said at the begimning of my presentation, I'm sure you have
not been in a store in your entire life where someone asked
you your name or address to buyy a Coca-Cola, nor do I
believe you've ever for the purchase of a Coca—Coia gotten a
segregated tax bill for it.

CHAIRMAN SHEETS: Commissioner Bersi.

MEMBER BERSY: Mr. Shafer, I wasn't going to ask
this question, but you are relying on legislative history a
lot to make your points in youf argument, and T notice in
your Mimmeapolis Star case, the United States Supreme Court
said we don't want to, and it's not our intent to, infringe
on the motives of the Minnesota legislature because the
illicit intent, and I think I'm getting this pretty close,
the illicit intent of the legislature is not the sine gua non
of a violation of the first amendment, so what do you make of
that?

MR. SHAFER: Right, but respectfully I believe

CAPITOL REPORTERS (775) 882-5322
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problem with the legislature expanding their tax base.

In light of all that, reading the cases, the
portions that I read from the cases, as well as reading tha
portions of the briefs I referred to, I would move that, I
hope I get this correct here, I would move that we deny the
refund claims: isn't that correct?

It would be a motion to deny the taxpayers' claim
for refund.

CHATRMAN SHEETS: 1t's a motion to deny the
taxpayers' appeal of the Hearing Officer's decision or the
Department's denial, I'm sorry.

MEMBER KELESTS: It would be a motion to uphold
the Department's denial of the taxpayers' claims of refund.

CHAIRMAN SHEETS: There's a motion to uphold the
Department's denial of the taxpayvers' refund. Is there a
second? |

MEMBER LAMBERT: Second.

CHATRMAN SHEETS: There's a motion and a second.
Any discussion?

MEMBER TURNER: Mr. Chair, I would put one

 additional comment on the record. Counsel for the taxpavers,

Mr. shafer, arqued that this is really a tax that's heing
absorbed by the businesses he represents.
It is a pass-through tax, and the businesses if

the tax did not exist could reduce what they're charging to

CAPITOL REPOR;['ERS {775) 882-5322
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their customers by the amount of the tax and have the same
bottom line today .

Even though we didn't deal with this really in
any depth during the course of our discussions with the
Attorney General'*s office or the Caxpayers' counsel, I would
find in addition that a refund to the taxpayers being the
clients of Mr. Shafer at this point in time would constitute
an unjust enrichment at the same time.

CHATIRMAN SHEETS: There's a motion and a second.
Further discussion? I guess before we vote, I Jjust want to
say a couple things and I'1] let Commissioner Barengo speak
too.

The Commission appreciates the depth of the
materials that were provided to it and we appreciate the
arguments you've made today. This is the first time since
I've been on the Commission that T believe the Commission
finds itself as a defendant in a lawsuit already filed
attacking the same law that we are being asked to now
administratively decipher.

Not that that has made any difference to the
Chairman or I think to any other Commissioner, but it is a
unigue situation to be put into, to be a named defendant in a
lawsuit and then after the fact be asked to make a
deteznﬁnation about the underlying law.

There might have been a different way to do this,

CAPITOL RE.PORQT?,ERS (775) 882-5322
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