107

.CHAPTER VI-FINAL CLAUSES

" Article 37

“The Corveation shall be open for signature by the Statm wluch were Members
of the Hague Conference on Private Intemational Law at the time Of ‘its Fourteenth
Session.

. It shall be ratified, accepted or approved and the instruments of catific: ication,

acceptance or approval shall be deposited with the Ministry of .Foreign Affairs of the. .
Kingdom of the Netherlands.

Article 38 ' o
Any other State may accede to the Convcnnon T

Thc instrumeat of accession shall be dcposxtcd thh the Mxmstqr of Foreign’
Affairs of the Kingdom of the Ndhcdands )

Thc Convcntxon shall eater into force for a State acceding to it on the first day
of the third caleadar month after the deposit of its instrument of accession.

State and such Contracting States as will have declared their acceptance of the accession. - ‘
Such a declaration will also have to be made by any Member State ratifying, acccpung

or a.pprovmg the Convention after an

accession. Such declaration shall be deposited at the Ministry of Foreign Affairs of the

Kingdom of the Nethedands; this Ministry shall forward: through diplomatic channels,
" a certified copy to each of the Contracting States.

The Convention will enter into-force as-between the acceding State-and-the State . .

that has declared its acceptance of the accession-on the first.day of the,third calendar .
month after the deposit of the declaration of acceptance.
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Any State may, at :he time of signature, ratification, acccptancc approval or
accession, declare that the Convention shall -extend to all the territories for the
international relations of which it is responsible,-or to one or more of them. Such a
dcclaratnon shall take effect at the time the Convcnuon cntcrs into force for that State.

Such declaration, as well as any subscqucm extension, shall be notified to the
Ministry of Foreign Affairs of the Kingdom of the Netherlands.
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Article 40

If 2 Contracting State has two or more territorial units in which dlffcrcm systems
of law arc applicablé in relation to matters dealt with in this Convention, it may at-the
time: of signature, .ratification, acceptance, approval or accession declace that this
Conveation shall extend (o all its teeritorial units or only to onc or moie of them and
may modify this declaration by submittifig another declaration at any Gme. -

Any such declaration shall be notified to the mxmsu'y of Forcxgn Affaics of the
Kingdom of the Netherlands and shall state expressly the territorial units to which the
Convention applics.

Article 41
Where 2 Contracting state has-a system of govemment under which exccutive,

_ judicial and lchslatxvc powecs arc distributed between ceatral and other authorities within

that State, its signature or ratification, acceptance or approval gf or accession to this
Convention, or its making of any declaration in teams of Aricle 40 shall carry no
implication as to the internal distribution of powers within that State.

Article 42 . _

Any State may, not later than the time of ratification, acceptance, approval or
accession, or at the time of making-a declaration in terms of Article 39 or 40, make onc,_
or both of the reservations provided for in Article 24 and Article 26, third paragraph.
No other reservation shall be pcmuucd

. Any State may at any time withdraw a reservation it has made. The wuhdrawal
shall be notified to the Mxmstxy of Foreigu Affairs of the Kingdom of the Netherlands.

The reservation shall cease 10 have effect on the first day of the third calendar
month after the notification referred to in the preceding paragraph.

Article 43

The Convention shall enter into force on the first day of the third calendar month
after the deposit of the third instrument of ratification, acceptance, approval or accession
referred to in Articles 37 and 38

Thcrcaﬂcr thc Convcnuon shall enter -into force— - T

" 1. for each Sate ratifying, accepting,” approvmg or acccdmg to it Subscqucnd)’ v
on the first day of the third calendar month after the deposit of its instrument of
ratification, acceptance, approval or accession;
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2. for any (cmlory or territorial unit to which the Convention has been extended
in conformity with Article 39 or 40, on the first day of the third calendar month afier
the notification referred to in that Article.

~ Article 44
The Convention shall remain in force for five years from the date of its cn.Lry
into force in accordance with the first paragraph of Article 43 even for States which
subsequently have ratified, accepted, approved it or acceded to it. If there has been no
denunciadon, it shall be renewed tacitly every five years. .

Any dequnciation shall -be notified to the Ministry of Forcign-Affairs.of .the.

Kingdom of the Netherlands at least ‘six. months before the expiry+dfxthésfivezyear:;

period. It may be limited to certain of the teritorics or teritorial ‘units to which the
Convention applies. * The denunciation shall have cffect only as regards the Sate which
has notified it. The Convention shall remain in force for the other Contracting States.

Article’45

The Ministry of Foreign. Affaics of the Kingdom of the Netherlands shall noufy
the States Membecs of the Conferenace, and the States which have acccdcd in accordance
with Article 38, of the following—

I. the signatures and r'auﬁcatxons acceplances and approvals referred o in

Antucle 37;
2. the accessions referred (o in Article 38;
3. the date on which the Convention enters into force in
accordance with Artcle 43;
4. the extensions referred to in Articlé 39;
5. the declarations referred to in Articles 38 and 40;
6. the reservations referred to-in Article 24 and Article 26,
third paragraph,: and-the withdrawals.referred to in Article 42;
7. the denunciations referred to in Article 44.

In witness whereof the undersigned, being duly authorized thereto, have signed
this Convention.

Done at The Hague, on the 25th day of October 1980 in the Enghsh and French
languages, both texts being ‘equally authentic, in a single copy which shall be dcpqsncd
in the archives of the Government of the Kingdom of the Netherlands, and of which 2
certified copy shall be sent, through diplomatic channels, to each of the States Members

of the Hague Conference on Private International Law at the date of its Fourteenth
Session. .
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addressed as follows:

Joseph F. Dempsey, Esq.
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520 S. Fourth Street, Suite 360

Las Vegas, NV 89101
(Counsel for Real Party in Interest)

Hon. Cynthia Diane Steel
Family Court, Dept. G
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. United S' Depariment of State

Washington, D.C. 20520

UNITED STATES CENTRAL AUTHORITY
HAGUE CONVENTION ON THE CIVIL ASPECTS OF
INTERNATIONAL CHILD ABDUCTION
Office of Children's Issues, Room L127
Bureau of Consular Affairs
Department of State
Washington, D.C. 20037
TEL: (202) 736-7000

8382~ 21C-10-0¥SL NSN

Aausbyridegy
C

(06-2) 66 INHOd TYNOLILO

- FAX: (202) 663-2674
November 7, 2000

The Honorable Judge Cynthia Dianne Steel

District Court Judge

FAX: (702) 455-2394
: RE: Cisilie Vaile v. R. Scotlund Vaile

NOUyHISIHHNGY §IDIAUIS WHINID ~, 1016605

Dear Judge Steel:

As you may know, on April 1, 1989, the 1980 Hague Convention on the Civil Aspects
of International Child Abduction (“Convention™) entered into force between the United
States and Norway. The [ntemnational Child Abduction Remedies Act, 42 U.S.C. §
11601-11610 (1988) (“ICARA") implemented the Convention in the United Sta:es. U.S.
Department of State regulations implementing the Convention and ICARA can be found
at 22 C.F.R Part 94. The Convention is available at S1 Fed. Reg. 10503 (1986), and is a
treaty of the United States within the meaning of Article II of the Constitution.

Pursuant to 22 C.F.R § 94.2, the U.S. Department of State, Office of Children’s
Issues, performs the functions of the Central Authority for the United States under the
Convention. By agreement between the National Center for Missing & Exploited
Children (“National Center”) and the U.S. Central Authority, applications secking the
return of or access to children abducted to the United States are processed by the: National
Center.

We write to inform you that Ms. Cisilie Vaile has submitted an application fcr the
return of her daughters, Kaia and Kamilla with the U.S. Central Authority under the
Hague Convention. We draw your attention to certain important articles of the
Convention. Article 11 of the Convention requires the judicial or administrative
authorities of contracting states to “act expeditiously in proceedings for the return of
children.” In addition, *...judicial or administrative authorities of the Contracting state to
which the child has been removed or in which it has been retained shall not decide on the
merits or rights of custody until it has determined that the child is not to be returaed
under this Convention or unless an application under this Convention is not lodged within
a reasonable time following receipt of the notice” (Article 16).
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We also invite your attention to Article 17 which provides that “the sole fact “hat a
decision relating to custody has been given in or is entitled to recognition in the requested
State shall not be a ground for refusing access to a child under this Convention, but the
judicial or administrative authorities of the requested State may take account of the
reasons for that decision in applying this Convention.”

Finally, pursuant to Article 12 of the Convention, if a petition is filed within a year of
a child’s wrongful removal or retention, courts “shall order the return of the child
forthwith.” Furthermore, even if more than one year has elapsed from the time of the
wrongful removal or retention, courts “shall order the return of the child unless it is
demonstrated that the child is now settled in its new environment”. ‘

Please find attached a legal analysis of the Hague Convention published in the Federal
Register on March 26, 1986 (Vol. 51, No. 58) and a copy of the explanatory report of
Elias Perez-Vera. The Perez-Vera report is recognized by the Hague Conference: on
Private International Law as the official history and commentary on the Convention and
is a source of background on the meaning of its provisions.

This letter should not be construed by the court as constituting an opinion of the
United States, the Department of State or of the National Center regarding the merits of
the case. Our purpose is solely to apprise you of the Convention and of the request
pursuant thereto and to request expeditious consideration as required by Aurticle 11
of the Convention. Should you have any questions or need additional information,
please do not hesitate to contact Sara Bresnick at the National Center 888-246-21532, or
write to 699 Prince Street, Alexandria, VA 22314.

Sin(c’er/ely,
Maryg Marshall

Director
United States Central Authority

Enclosures:
1. U.S. implementing legislation
2. Perez-Vera Report
3. Convention and legal analysis

cc: Mr. Joseph F. Dempsey, Esq.
FAX: 702-388-2514

Mr. Marshal Willick, Esq.
FAX: 702-438-5311



Public Law 100-300
100th Congress
(H.R. 3971, 29 Apr 1988]

- 42 USC 11601 et seq
An At

INTERNATIONAL CHILD ABDUCTION
REMEDIES ACT (ICARA)

To establish procedures to implement the Coavention on the Civil Aspects of
IntcmznonalChﬂdAbducuon "done at The Hague oa October 25, 1980, and for other purposes.

Be it cnacted by the Senate and House of chmcutanvcs of the United States of
America in Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the “International Child Abduction Remedies
Act”. "

SEC. 2. FINDINGS AND DECLARATIONS (42 USC 11601]

(2) Findings.—The Congress makes the following fm_dings: ) .
(1) The international abduction or wrongful retention of children is

harmful to their well-being.
(2) Persons should not be permitted to obtain custody of children by

v  virtue of their wrongful removal or reteation.

~_(3) International abductions and retentions of children are increasing,
and only ‘concerted cooperation pursuant to an mtcmatlonal agrecment can

cffccuvcly combat this problem.

- (4) - The - Conveation ;on .the Civil Aspccts .of Intcmauonal Child
Abduction, done at The Hague on Octobcr 25, 1980 cstabhsha legal nghts and
procedures for the prompt return of chxldrcn who have bccn wrongfully removed
or rcta.mcd as wcll as for securing the cxcrcxsc of v1snauon nghts Children
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who are wrongfully removed or retained within the meaning of the Convention

- .are to be promptly returned unless one of the narrow exceptions set forth in the

Convention applics. The Convention provides a sound treaty framework to help
resolve the problem of intemational abduction and retention of chxldrcn and will

deter such wrongful removals and retentions.

(b) DECLARATIONS. -The Congress makes the following declarations:

(1) It is the purposc of this Act to ‘cstablish proccdurcs for the
implementation of the Conveation in the United States.

(2) The provisions of this Act are in addition to and not in licu of the
provisions of the Convention.

(3) In enacting this Act the Congress recognizes-

(A) the intemational character of the Conveation; and

(B) the need for uniform intemnational intecpretation of the Convention.

(4) The Convention and this Act empawer courts in the United States to
determine only rights under the Convention and not the merits of any undcrlymg

child custody claims.
SEC. 3. DEFINITIONS. [42 USC 11602]

For the purposes of this Act-

(1) the term “applicant® means any person who, pursuant to the
Convention, files an application with the United States Ceatral Authority or a
Central Authority of any other party to the Convention for the return of a child
alleged to have been wrongfully removed or retained or for arrangements for
organizing or securing the effective exercise of rights of access pursuant

to the Conventon;
(2) the term "Convention® means the Convention on thc Civil Aspects

of International Child Abduction, done at The Hague on October 25, 1980;
.- (3) the term "Parent Locator Service™ means the service established by
Lhc Secrc(a:y of Health and Human Services under scchon 453.of the Social .

Security Act (42 U.S.C. 653);
4) thc tcmi 'Pctmoncr means any person who, 1 accordancc with this
Act, files a pctmon in court scclcmg relief under the Convention;
(5) the term pcrson includes any individual, institution, or other Icgal :
entity or other legal entity or body;
(6) the term rcspondcm means any person agamst whose interests 2
petition is filed in court, in accordance with this Act, which seeks relief under

the Convention;
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). thc term “rights of access™ means visitation rights;
(8) the term “Statc® means any of the several States, the District of

Columbia, and any commonwealth, tcmto:y, or possession of the United States;

and ,
(9) the term "United States Central Authority” means the agency of the

Federal Government designated by the President under section 7(3)
SEC. 4. JUDICIAL REMEDIES. {42 USC 11603]

(2) JURISDICTION OF THE COURTS.-The courts of the States and
the United States district courts shall have concurrent orginal jurisdiction of
actions arising under the Convention.

(b) PETITIONS.-Any person secking to initiate judicial proceedings
under the Convention for the return of a child or for arrangements for
organtzing or sccurmg the effective exercise of rights of access to a child may
do so by commencing a civil action by filing a petition for the relief sought in
any court which has jurisdiction of such action and which is authorized to
cxercise its Junsdxcnon in the place where the child is located at the time the

petition is filed.

(c) NOTICE.-Notice of an action brought under subsection (b) shall be
given in accordance with the applicable law governing notice in interstate child
custody proceedings.

(d) DETERMINATION OF CASE.-The court in which an action is
brought under subsection (b) shall decide the case in accordance with the
Convcnuon

\q‘»‘ e
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© BURDENS OF PROGF. DA pcuuoncr in an 1 action brought under

subsection (b) shall cstablxsh bya prcpondcrancc of thc cvxdcncc-

(A) in thc case of an action for thc rctum of a chxld that thc chxld has o

been wrongfully removed or retained within the meaning of the Couvcnuon ‘and
(B) in the case of an action for arrangements for organizing or securing
the effective exercise of rights of access, that the petitioner has such rights.

~ (2) In the case of an action for the return of a child, a respondent who
opposes the return of the child has the burden of establishing-

113




114

(A) by clear and convincing cvidence that one of the exceptions set forth

in article 13b or 20 of the Convention applics; and
(B) by a preponderance of the evideace that any other cxccptxon set fonh

in article 12 or 13-of (hc Conveation apphcs -

(f) APPLICATION OF THE CONVENTION.—For purposes of any
action brought under this Act-

(1) the term “authorities”, ‘as used in article 15 of the Convention to
refer to the authorities of the state of the habitual residence of:a child, includes

courts and appropriate government agencies;

(2) the terms 'mougﬁl removal or retention” and “wrongfully removed
or retained®, as used in the Conveation, include 2 removal or retention of a child

before the eatry of a custody order regarding that child; and
(3) the term “commencement of proceedings®, as used in article 12 of

the Conveation, means, with mpcct to the return of a child located in the
United States, the filing of a pctmon in accordance with subsection (b) of this

section.

(g) FULL FATTH AND CREDIT.-Full faith and credit shall be accorded
by the courts of the States and the courts of the United States to the judgment
of any other such court ordering or denying the return of a child, pursuant to the
Convention, in an action brought under this Act.

(h) REMEDIESUNDER THE CONVENTIONNOTEXCLUSIVE.-The
remedies established by the Convention and this Act shall be in addition to
remedies available under other laws or international agreements.

" SEC. 5. PROVISIONAL REMEDIES. [42 USC 11604]

(a) AUTHORITY OF COURTS.-In furtherance of the ochcuvcs of
article 7(b) and other | prowsnons “of the Convention, and subject to the provisions
of subsection (b) of this section, any court exercising jurisdiction of an action
brought under section 4(b) of this Act may take or cause to be taken measures
under chcral or St.atc law, ‘as appropriate; 6 protect the well-being of the child .
involved or to prcvcnt the further rcmovaJ or concea]mcnt before the final -

disposition of the pcunon




(b) LIMITATION ON AUTHORITY .-No court exercising Jumdlwon
of an action brought under section 4(b) may, under subsection (g) of this section,
‘order a child removed from a person having physical control of the child unless
the applicable requiremeants of State law are satisfied.

" 'SEC. 6. ADMISSIBILITY OF DOCUMENTS. [42 USC 11605]

With respect to any application to the United States Central Authont}a orany ..
petition to a court under section 4, which seeks relief under the Convention, or ...
any other documents or information included with such application or pctmon.
or provided afier such submission which relates to the applmnon or petition,.
as the case may be, no authentication of such application, pcuuon, document,
or information shall be required in order for the application, petition, document,
or information to bc admissible in court.

SEC. 7. UNITED STATES CENTRAL AUTHORITY [42 USC 11606]

. () DESIGNATION.-The President shall designate a Federal agency to

serve as the Central Authority for the United States under the Convention.

(b) FUNCTIONS.-The functions of the United States Ccntml Authority
are those ascribed to the Central Authority by the Convention and this Act.

(c) REGULATORY AUTHORITY.-The United States Central Authority
is authorized to issuc such regulations as may be necessary to carry out its
functions under the Convention and this Act.

(d) OBTAINING INFORMATION FROM PARENT LOCATOR
¥SERVICE. The United States Central Authority may, to the extent authorized by
the Socxal Sccunty Act, obtmn mformauon from thc Parcnt Locator Service.

PESTUE e

SEC. 8. COSTS AND FEES [42 usc 11607]

(2) ADMMS‘I‘RATIVE cosrs -No dcpartmcnt . agency, oOr
mstmmcnta]xty of the Federal Government or of any State or local government
may xmposc on an applicant any fee in relation to the administrative processing

of apphcatlons submmcd undcr the’ Couvcnuon

(b) COSTS INCURRED IN CIVIL ACTIONS -(I) Peuuoncrs may be




116

required to bear the costs of legal counsel or advisors, court costs incurred in
connection with their pcﬁtxous and travel costs for the return of the child

involved afid any accompanymg persons, except as provxdcd in paragraphs (2)
and (3). |

(2) Subject to paragraph (3), legal fees or court costs incurred in
connection with an action brought under section 4 shall be bome by the
petitioner unless they are covered by payments from Federal State, or local legal

assistance or other programs.

(3) Any court ordering the remim of a child pursuant to an action
brought under section 4 shall order the respondent to pay necessary cxpenscs
incurred by or on behalf of the petitioner,including court costs, legal fees, foster
home or other care during the course of proceedings in the action, and
transportation costs related to the return of ‘the child, unless the respondent

establishes that such order would be clearly inappropriate.

SEC.9. COLLECTION, MAINTENANCE, AND DISSEMINATION
OF INFORMATION. [42 USC 11608]

(a) IN GENERAL.-In performing its functions under the Convention,
the United States Central Authority may, under such conditions as the Central
Authority prescribes by regulation, but subject to subsection (c), receive from
or transmit to any department, agency, or instrumentality of the Federal
Government or of any State or foreign government, and receive from or transmit
to any applicant, petitioner, or respondent, information necessary to locate a
child or for the purpose of otherwise implementing the Convention with respect
to a child, except that the United States Central Authority-.

D méy receive such information from a Federal or State department,
agency, or instrumentality only pursuant to apphcablc Federal and State statutes;

and
(2) may transmit any information received undcr this subscctxon

noththstandmg any prowsxon of law other than this Act.

(b) REQUESTS FOR INFORMATION -Regquests for information under
this section shall be submitted in such manner and form as the United States
Central Authority may prescribe by regulation and shall be accompanied or
supporied by such documans as the United States Central Authority may
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require.

- (c) RESPONSIBILITY OF GOVERNMENT ENTITIES. -thncvcrany
dcpartmcnt agency, or instrumeatal of the United States or of any State receives
a request from the United States Central Authority for information authorized to
be provided to such Central Authority under subséctiod (g), the head of such
+department; agency, or instrumentality shall promptly cause a search to be made
-of the files and records maintained by. such dcpartmcnt agency, or
instrumentality in order to determine whether the. information requested .is..
contained in any such files or records. If such search discloses the information ..
requested, the head of such department, agency, or instrumentality shall
immediately transmit such information to the United States Ceatral Authority,
except that any such information the disclosure of which-

(1) would adversely affect the national security interests of the United
States or the law enforcement interests of United States or of any State; or

(2) would be prohlbxtcd by section 9 of title 13, United States
enforcemeant Code;

shall not be transmitted to the Central Authority. The head of such
department, agency, or instrumentality shall, immediately upon completion of
the requested search, notify the Central Authority of the results of the search,
and whether an exception set forth in paragraph (1) or (2) applies. In the event
that the United States Central Authority receives information and the appropriate
Federal or State depantment, agency, or instrumentality thereafter notifies the
Ceatral Authority that an exception set forth in paragraph (1) or (2) applies to
that information, the Central Authority may not disclose that information under
subsection (a).

.. (d) INFORMATION AVAILABLE FROM PARENT LOCATOR
SERVICE. -To the cxtent that mformamn w}uch the United States Central -
Authority is authorized to obtmn under the | provxsxons of subsection (c) can be -
obtained through the Parent Locator Service, the United States Central Authority
shall first seek to obtain such mformatxon from the Parcnt Locator Service,
before rcqucstmg such information directly under the provisions of subsection
(c) of this section.

(¢) RECORDKEEPING.-The United States Central Authority shall maintain

appropriate records concerning its activities and the disposition of cases brought
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to its attention.

SEC. 10. mmcmcy COORDINATING GROUP. {42 USC 11609

The Sccrctary of State, the Secretary of Health and Human Setvices, and
the Attorney General shall designate Federal cmployc& and may, from time to -
time, designate pnvatc citizens to scrve on an mtcragcncy coordinating group
to monitor the operation of the Convention and to” provide-advice.on its
implementation to the .United States Central Authority and other Federal
agencies. This group shall meet from time to time at the -request of the United
States Central Authority. The agency in which the United States Central
Authority is located is authorized to reimburse such private citizens for travel
and other expenses incurred in participating at mectings of the interagency
coordinating group at rates not to exceed those authorized under subchapter 1 of
chapter 57 of title 5, United States Code, for employees of agencies.

SEC. 11. AGREEMENT FOR USE OF PARENT LOCATOR

'SERVICE IN DETERMINING WHEREABOUTS OF PARENT OR

CHILD.
Section 463 of thc Social Security Act (42 U,S.C. 663) is

amended-
(1) by strikang “under this section” in subscctmn (b) and inserting "under

subsection (a)";

(2) by eriking “under this section™ where it first appears in subsection
(c) and inserting “under subsection (a), (b), or (¢)°; and

(3) by adding at the cad the following new subsection:

"(¢) The Secretary shall eater into an agreement with the Central
Authority designated by the President in accordance with section 7 of the
International Child Abduction Remedies Act, under which the services of the
Parent Locator Service established under section 453 shall be made available to
such Central Authonty upon its request for the | purpose of locating any parent
or child on behalf of an applicant to such Central Authority within the meaning
of section 3(1) of t.hat Act Thc Parent Locator Service shall charge no fces for

services rcqucstcd pursuant to, lh:s subsccuon .
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SEC. 12. AUTHORIZATION OF APPROPRIATIONS. {42 USC 11610]

There are authorized to be appropriated for each fiscal year such sums
as may be necessary to carry out the purposes of the Convention and this Act.

Approved April 29, 1988. '
LEGISLATIVE HISTORY-H.R. 3971:

HOUSE REPORTS: No. 100-525 (Comm. on the Judiciary).
CONGRESSIONAL RECORD, Vol, 134 (1988)

Mar. 28, considered and passed House.

Apr, 12, considered and passed Senate, amended.

Apr. 25, House concurred in Senate amendment.

.
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DEPARTMENT OF STATE 1 Relations to which the Convention was o‘:e. Washihgton. D.C. 20520

[Public Notice 857) .

Hague International Chiid Abduction
Convention; Text and Legal Analysis

On October 30, 1985 President Reagan
sent the 1980 Hague Convention on the
Civil Aspects of Internationa! Child
Abduction to the U.S. Senate and
recommended that the Senate give early
and favorable consideration 1o the
Convention and accord its advice and
consent to U.S. ratification. The text of -
the Convention and the President’s
Letter of Transmittal, as well as the
Secretary of State’s Letter of Submittal -
to the President, were published shortly
thereafter in Senate Treaty Doc. 99-11.
On January 31, 1986 the Department of
State sent to Senator Lugar. Ckairman of
.the Senate Committee on Foreign

referred. a detailed Legal Analysis of the
Convention designed to assist the
Committee and the full Senate in their
consideration of the Convention. 1t is
believed that broad availability of the
Letters of Transmittal and Submittal, the
English text of the Convention and the

Legal Analysis will be of considerable” -

help also to parents. the bench and the
bar, as well as federal, State and local
authorities, in understanding the
Convention, and in resorting to or
implementing it should the United States
ultimately ratify it, Thus, these
documents are reproduced below for the
information of the general public.
Questions concerning the status of
consideration of the Convention for U.S.
ratification may be addressed to the
Office of the Assistant Legal Adviser for
Private Intemnational Law. Department

{telephone: (202) 653-9851). Inquiries on
the action concerning the Convention
taken by other countries may be
addressed to the Office of the Assistant

Legal Adviser for Treaty Affairs,

Department of State (telephone: (202)
£47-8135). Questions on the role of the
federal government in the invocation

* and implementation of the Convention

may be addressed to the Office of
Citizens Consular Sevices, Department
of State (telephone: (202) 847-3444).
Peler H. Pfund, ' )

Assistant Legal Adviser for Private
International Law.

Appendices:
A—Letlers of Transmittal and Submittal
from Senste Treaty Doc. 98-11
B—English text of Convention
C—Legal Analysis
BILLING CODE 4710-08-K
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Appendix C—Legal Analysis of the
Hague Convention on the Civil Aspec
of International Child Abduction

Introduction

The Hague Convention on the Civil
Aspects of international Child
Abduction consists of six chapters
containing forty-five articles. While not
formally incorporated into the
Convention. a model form was prepared
when the Convention was adopted by
the Hague Conference on Private
International Law and was
recommended for use in making
application for the return of wrongfully
removed or retained children. A copy of
that form is annexed to this Legal
Analysis. (The form to be used for the
return of children from the United States
may seek additional information.)

Table of Contents

To facilitate understanding of the
Convention by the Senate and the use
and interpretation of the Convention by
parents, judges. lawyers and public and
private agency personnel, the articles
are analyzed and discussed in the
following categories:

I. Children Protected by the Convention
(Preamble, Article 1)

A. Age (Articles 4. 36, 18, 29, 34.13)
E. Residence (Article 4)
C. Timing/cases covered [Article 35)
D. Efiect of custody order concernng the
chilé
1. Existing custody orders (Articles 17, 3)
2. Pre-decree removals or retentions
(Articie 3)
Il. Conduc! Actioncbie Under the Convention

A. International “chil¢ abduction™ not
criminal: Hague Convention
distinguished from extradition treaties
{Article 12)

E. “Wrongiul removal or retention” (Aricies
1.3, 5{a))

1. Holders of rights protected by the
Convention [i.e.. with respect to whom
the removal or retention is w-ongn.])

{a) "Person. institution or other body™
(Article 3(a). (b))

(b) “Jointly or alone™ (Article 3{a). (b))

2. Defined

{a) Breach of “custody rights™ (Articles
3(a). 5{a)} T

{b) “Custody rights” determined by law of
child's habitual residence (Artxcles a(a)
31, 32.33)

(c) Sources of “Custody nghu (Article 3.
last paragraph) .

‘L. Operation of law [Articles 3., 15)

ii. Judicial or administrative decision
{Article 3)

il Agreement having legal effect {Article 3)

(d) “Actually exercised" {Articles 3(b). 5
8{c). 13)

Il Judicial Proceedings for Return of the
Child

A. Right to seek return (Articles 29. 12. 34. 8)

'B. Legal advice and costs [Articles 25. 2. 42)
ts

C. Pieading requirements (Articles 8. 24)

D. Admissibility of evidence [Articles 30. 23)

E. Judicial promptitude/status report (Article
11)

F. Judicial notice {Article 14) :

G. Court defermination of “wrongfulness”
[Articles 15, 3, 11, 12, 14)

H. Constraints upon courts in requested
states in making substantive custody
decisions {Article 16}

" L. Duty to return not absolute

1. Temporal qualifications

{a) Article 4

(b} Article 35

. {c) Article 12 .

2. Article 13 limitations on return obligation

(a) Legisiative history {Articles 13, 20)

(b} Non-exercise of custody rights (Articles
13(a). 3(b))

(c) Grave risk of harm/intolerable situation
{Article 13(b})

(d) Child's preference [Article 13)

(e) Role of social studies

3. Article 20

4. Custody order no defense to return
(Articie 17)

J- Return of the child (Article 12)

1. Return order not on custody merits

{Article 19)
. 2. Costs, fees and expenses shxfted to
- abductor {Article 28)

IV. Central Authority
(Articles 1. 10. 21)

A. Establishment of Central Authority
. (Article §) -
E. Duties {Article 7)
C. Other Tasks (Articles 8. 8. 10. 11. 13, 21, 25,
27, 28)
1. Processing applications (Articles 8. S. 27,
28)

2. Assistance in connection with judicial
proceedings
(2) Request for status repor: {Acticle 11)
(b} Social studies/background reports
{Article 13)
(c) Determination of “wrongiuiness”
{Articie 15)
(2) Costs (Article 26). reservation (Anticles
42, 22)
V. Access Rights—Article 21
A. Remedies for breach [Articles 21. 12)
B. Defined {Anicie 5{b))
C. Procedure for obtaining reiief (Articies 21.
8.7)
D. Alternative remedies {Articies 18. 29, 34}

VI. Miscellaneous and Final Ciouses
A. Article 36

B. Articles 37 and 38

C. Articles 42. 43 and 44

D. Acticles 39 and 40

E. Article 21

F.-Articie 45

Annexes

—Recommended Return Application Form
—Bibliography

Guide to Terminology Used in the Legal
Analysis

“Abduction™ as used in the
Convention title is not intended in a
criminal sense. That term is sherthand

fo phrase “wrongful removal or
retention™ which appears throughout the
text. beginning with the preambular
lenguage and Article 1. Generally
speaking, “wrongful removal” refers to
the taking of a child from the person
who was actually exercising custody of
the child. *"Wrongful retention” refers to
the act of keeping the child without the
.consent of the person who was actually
exercising custody. The archetype of
this conduct is the refusal by the
noncustodial parent to return a child at
the end of an authorized visitation
period. “Wrongful retention” is not
intended by this Convention to cover
refusal by the custodial parent 1o permit
visitation by the other parent. Such
obstruction of visitation may be -
redressed in accordance with Article 21.

The term “abductor” as used in this

analysis refers to the person alleged to
have wrongfully removed or retained a
child. This person is also referred to as
the "alleged wrongdoer” or the
“respondent.”

The term “person” as used in this
anaiysis includes the person. institution
or other bodyv who {or which) actually
exercised custody prior to the abduction
and is seeking the child's return. The
“person” seeking the child's return is
also referred to as “applicant” and
“petitioner.”

The terms “court” and “judicial
authority” are used throughout the
analvsis to mean both judicial and
administrative bodies empowered to
make decisions on petitions made
pursuant to this-Convention. “judicial
decree” and “couwrt order” likewise
include decisions made by courts or
administrative bodies.

“Country of origin™ and “requesting *
couny refer to the child's country
(“Siate™) of habitual residence prior to
the wrengful removal or retention.
*Country addressed™ refers 1o the
country (“State”) where the child is
located or the country to which the child
is believed to have been taken. It is in
that country that a judicial or
administrative proceeding for return
would be brougm

*Access rights” correspond to
“visitation rights.”

References to the “reporter” are to
Elisa Perez-Vera. the official Hague
Conference reporter for the Convention.
Her explanatory report is recognized by
the Conference as the official history
and commentary on the Convention and
is & source of background on the
meening of the provisions of the
Convention available 1o all States
becoming parties to it. It is referred to
herein as the “Perez-Vera Report.” The
Perez-Vera Report appears in Actes et

>
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documents de lo Quatorzieme Sessi
(1980). Volume III. Child Abduction,
edited by the Permanent Bureau of the
Hague Conference on Private
International Law, The Hague,
Netherlands. (The volume may be
srdered from the Netherlands ;
Government Printing and Publishing
Office, 1 Christoffel Plantijnstraat. Post-
box 20014,2500 EA The Hague,
Netherlands.)

1. Children Protecled by the Convention

A fundamental purpose of the Hague
Convention is to protect children from
wrongful international removals or

retentions by persons bent on cbtaining

their physical and/or legal custody.
Children who are wrongfully moved
from country to country are deprived of
the stable relationships which the
Convention is designed promptly to
restore. Contracting States are obliged
by Article 2 to take all appropriate

measures to implement the objectives of -

the Convention as set forth in Article 1:
{1} To secure the prompt return of
children wrongfully removed to or
retained in any Conrracting State: and
(2) to ensure that rights of custody and
of access under the law of one
Comracung State are effectively
respected in other Contracting States.
While these objectives are universal in
their appeal. the Convention does not

. cover all children who might be victims

of wrongful takings or retentions. A
threshold inquiry, therefore. is whether
the child who kas been abducted or
retained is subject 1o the Convention's
provisions. Only if toe child falls within
the scope of the Convention will the
administrative and judicial mechanisms

..of the Convention 2ppiy.

i Age

The Convention applies oniy 10
children under the age of sixteen {15).
Even if a child is under sixteen at the
time of the wrongiu! removal or
retention as well 2s when the
Convention is invoked. the Convention
ceases tc apply when the child reaches
sixteen. Article 4.

Absent action by governments to

expand coverage of thé Conventionto '~

children aged sixieen and above -
pursuant to Article 36, the Convention

itself is unavailable as the legal vehicle -
Jfor securing return of & child sixteen or

older. However, it does not bar return of
such child by other means.

Articles 18, 29 and 34 make clear that
the Convention is a nonexclusive
remedy in cases of international child

abduction. Article 18 provides that the -

Conventicn does not limit the power o.
a judicial authority-to order feturn of @ *
child at any tlme. presumab‘\' under

other laws, procedures or comity,

irrespective of the child's age. Article 29
permits the person who claims a breach
of custody or access rights. as defined
by Articles 3 and 21, to bypass the
“ Convention completely by invoking any
applicable laws or procedures to secure
the child's return. Likewise, Articie 34
provides that the Convention shall not
restrict the application of any law in the

-State addressed for purposes of
obtaining the child's return or for
organizing visitation rights. Assuming

. such laws are not restricted to children

_ under sixteen, a child sixteen or over

may be returned pursuant to their
provisions.

Notwithstanding the general
application of the Convention to
children under sixteen, it should be
noted that the wishes of mature children
regarding their return are not ignored by
the Convention. Article 13 permits, but
does not require. the judicial authority
to refuse to order the child returned if
the child "objects to being returned and
has attained an age and degree of
maturity at which it is appropriate to
take account of its views.” The role of
the child's preference in return
proceedings is discussed further at
I1LY{2)(d). infra.

B. Residence

In order for the Convention to apply
the child must have been “habitually
resident in 2 Contracting State
immediately before any breack of
custody or access rights.” Article 4. In
practical terms, the Convention may be
invoked oniy where the child was
habituzliy resident in & Contracting
State and taken to or retained in another
Contracting State. Accordingly. child
abduction and retention cases are
actionzble under the Convemtion if they
are international in nature (as opposed
to interstate), and providec the
Convention has entered into force for
both countries involved. See discussion
of Articie 38, VLB. Jnfra.

To iliustrate, take the case of  child
abducted to California from his home in

New York. The Conventicn could not be .
...invoked to secure the return of such .

“child. This is true even if one of the
child's parents is an American citize

™ and the other a foreign national. T1e
"Uniform Child Custody Jurisdiction Act
(UCC)A) and/or the Parental
denappmg Prevention Act (PKPA),

- "domestic state and federal law,

= respechvelv. would govern the return of .
- '"the child in question. If the same child

were removed from New York to

- Canada, applicafion under the -
“Convention could be made to secure tne
*°child's return provided the Conveation”
had emered into force both for the

‘d States and the Canadian

province to which the child was taken.
An alternative remedy might aiso lie
under other Canadian law. If the child
had been removed from Canada and
taken to the United States, the aggrieved
custodial parent in Canada could seek
to secure the child’s return by
petitioning for enforcement of a
Canadian custody order pursuant to the
UCCJA. or by invoking the Convention,
or hoth.

C. Timing/Cases Covered

Article 35 stales that the Convention
shall apply as between Contracting
States only to wrongful removals or

__retentions occurring after its entry into

force in those States. Following a strict
interpretation of that Article. the
Convention will not apply to & child
who is wrongfully shifted from one
Contracting State 10 another if the
wrongful removal or retention occurred
before the Convention's entry into force
in those States. However, under & liberal
interpretation Article 35 couid be
construed to cover wrongful removal or
retention cases which began before the
Convention took effect but which
continued and were ongoing after its
entry into force.

D. Effect of Custody Order Concerning
the Child
1. Existing Custody Orders

Chiléren who otherwise fall within the
scope of the Convention are not
auiomatically removed from its
protections by virtue of & judicial
decision ewarding custody to the
alleged wrongdoer. This is true whether
the decision as to custody was made, or
is entitlec to recognition. in the State to
which the child has been taken. Under
Ariicle 17 that Siate cannot refuse to
retwrn 8 caild solely on the basis of &
court order awarding custody to the
alleged wrongdoer made by one of its
own courts or by the courts of another
county. This provision is intended to
ensure, inter alic, that the Convention

. takes precedence over decrees made io
" favor of abductors before the court had -

notice of the wronghxl removal or
‘retention.

-Thus, under Artxcl= 17 the person who -
wronoxu]l} removes or retains the child -
in a Contracting State cannot insulate .
the child from the Convention's return
..provisions merely by obtaining a
custody order in the country of new .
residence. or by seeking there to enforce
.anather coun'ry's order. Nor may the

_alleged wrongdoer rely upon & stale

' “decree awardng him or her custocy, the
provisions of which have been
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.seeks restoration of the factual status

derogated from subsequently by
agreement or acquiescence of the
parties, to prevent the child’s return
under the Convention. Article 3.

it should be noted that Article 17 does
permit a court to take into account the
reasons underlying an existing custody
decree when it applies the Convention.

II. Pre-Decree Removals or
Retentions

Children who are wrongfully removed
or retained prior to the entry of a
custody order are protected by the
Convention. There need not be a
custody order in effect in order to
invoke the Convention's relurn
provisions. Accordingly, under the
Convention a child will be ordered
returned to the person with whom he or
she was habitually resident in pre-
decree abduction cases as well as in
cases involving violations of existing
custody orders.

Application of the Convention to pre-
decree cases comes to grips with the
reality that many children are ebducted
or retained long before custody actions
have been initiated. In this manner a
child is not prejudiced by the legal’
inaction of his or her physical custodian,
who may not have anticipated the

- abduction. and the abductor is denied

any legal advantage since the child is
subject to the return provisions of the
Convention.

The Convention’s treatment of pre-
decree abduction cases is
Gistinguishable from the Council of
Europe’'s Convention on Recognition and
Enorcement of Decisions Relating to the
Custody of Childrer. adopted in
Strasbourg, France in November 1879
{"Strasbourg Conventior™). and from
domestic law in the Urited States.
specifically the UCCJA and the PKPA.
ali of which provide for eziorcement of
custody decrees. Although the UCCJA
and PKPA permit enforcement of a
decree obtained by & parent in the home
siate after the child has been removed
from that state, in the absence of such
decree the enforcement provisions of
those laws are inoperative. In contrast -
to the restoration of the Jega/ status quo ~
ante brought about by application of the
UCCJA., the PKPA, and the Strasbourg
Convention, the Hague Convention

guo ante and is not contingent on the
existence of a custody decree. The
Convention is premised upon the notion
that the child should be promptly
restored to his or her country of habitual -
residence so that a court there can -~ = >
examine the merits of the custody -

dispute and award custody in the child's”
best interests.

i?re-decree abductions are discussed

in greater detail in the section dealing
with actionable conduct. See
ILB(2)(c)(i).

11. Conduct Actionable Under the
Convention

" A. “International Child Abduction” not

Criminal: Hague Convention

- Distinguished From Extradition Treaties

Despite the use of the term
“abduction” in its title, the Hague
Convention is nol an extradition treaty.
The conduct made actionable by the
Convention—the wrongful removal or
retention of children—is wrongful not in
a criminal sense but in a civil sense.

The Hague Convention establishes
civil procedures to secure the return of
so-called “abducted" children. Article
12. In this manner the Hague Convention
seeks 1o satisfy the overriding concern
of the eggrieved parent. The Convention
is not concerned with the question of
whether the person found to have
wrongiully removed or retained the
child returns to the child's country of
habitual residence once the child has
been returned pursuant to the
Convention. This is in contrast to'the
criminal extradition process which is
designed to secure the return of the
fugitive wrong-doer. Indeec. wher the
fugitive-parent is extradited for trial or
to serve a criminal sentence. there is no
guarantee that the abducted child will
ajso be returned.

While it is uncertain whether criminal
extradition treaties will be rovtinely
invoked in international custody cases
between countries for which the Hague
Convention is in force, nothing in the
Convention bars thei- application or
use.

B. Wrongful Removal or Retention

The Convention's first stated
objective is 10 secure the prompt retumn
of children who are wrongfully rexoved
from or retained in any Contracting

tate. Article 1(a). {The second stated

- objective, i.e.. to ensure that rights of

custody and of access under the law of

‘one Contracting State are-effectively

exercised in other Contracting States
{Article 1(b)). is discussed under the
heading “Access Rights." V.. infrc.) The

:-remova!l or retenfion must be wrongiul
. within the meaning of Article 3.as = = _
- further clarified by Article 5(a). in order
“to trigger the return procedures )
-"established by the Convention. Article 3

provides that the removal or retention of
a child is to be considered wrongful
where: G ‘
“{a) it is in breach of custody rights -
attributed to a'person, &n institution or
another body. either jointly or alone. under

" invoke the Convention to secure the -

the.)f the State in which the child was
habitually resident immediately before the
removal or retention: and {b} at the time of
the removal or retention those rights were
actually exercised, either jointly or alone. or
would have been so exercised bu! for the
removal or retention.

This Article is a cornerstone of the
Convention. It is analyzed by examining
two questions: :

1. Who holds rights protected by the
Convention (or, with respect to whom is
the removal or retention deemed to be
wrongful?); and o

2. What are the factual and legal
elements of a wrongful removal or
relention?

1. Holders of Rights Protecied by the
Convention

{a) “Persor. institution or other body"™.
While the child is the ultimate
beneficiary of the Convention's judicial

. and administrative machinery. the

child's role under the Convention is
passive. In contrast, it is up to the
“persor. institution or other body”
{nereinafter referred to simply as “the
person”}) who "actually exercised”
custody of the child prior to the
abduction. or who would have exercised
custody but for the abduction. to invoke
the Convention to secure the child's
returr. Article 3 (a). {b). It is this person
who holds the rights protected by the
Convention and who has the right to
seek relief pursuant to its terms.

Since the vast majority of abduction
cases erises in the context of divorce or -
separation. the person envisioned by
Articie 3(z) most often will be the child’s
parent. The npical scenario would
involve one parent taking a child from
one Contracting State to another
Contracting S:ate over objections of the
parent with whom the child had been
living. .

However, there may be sitvations in

-which a person other than  biological
parent has actuzlly been exercising
custody of the child and is therefore
eligible to seek the child's return

. pursuant to the Convention. An example =

would be a grandparent who has had -
physical custody of a child following the -

_ death of the'parent with whom the child
~ .had been residing. If the child is .y« ;-
“subsequently removed from the custody - * - . -
" of the grandparent by the surviving . = -

parent, the aggrieved grandparent could

child's return. In another situation. the
child may be in the care of foster -
parents. If custody rights exercised by

the foster parents are breached. for - .
instance, by abduction of the child by its
biological pa.ent. the foster parents
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could invoke the Convention to secure
the child's return.

In the two foregoing examples (not
intended to be exhaustive) a family
relationship existed between the victim-
child and the person who had the right
to seek the child's return. However,
institutions such as public or private
child care agencies also may have
custody rights the breach of which
would be remediable under the
Convention. If a natural parent
relinquishes parental rights to a child
and the child is subsequently placed in -
the care of an adoption agency, that
agency may invoke the Convention to
recover the child if the child is abducted
by its parent(s).

(b} “Jointly or alone” Arhcle 3 (a) and
{b) recognize that custody rights may be

- held either jointly or alone. Two

persons, typically mother and father,
can exercise joint custody, either by
court order following & custody
adjudication. or by operation of law
prior to the entry of a decree. The
Convention does not distinguish
between these two situations, as the
commentary of the Convention reporter
indicates: .

Now, from the Copvention's standpoint, the
removal of a child by one of the joint holders
without the consent of the other, is wronghul,
and this wrongiuiness derives in this
particular case. not from some action in
breach of a particular law, but from the fact
that such action bas disregarded the rights of
the other parent which are also protected by
law. and has interfered with their normal
exercise. The Convention's tue nawre is
revealed most ciearly in these situatons: it is
not concerned with establishing the person 1o
wnom custody of the child will belong at
some point in the future, nor with the
situations in whick it may prove necessary to
modify a decision awarding joint custody on
the basis of facts which have subaeouenm
changed. It seeks. more simpliy. 10 prevent
later decisior: o= the matier being infivenced
by 2 change of cirtumsiances brought about

frough unilateral action by one of the
parties. Perez-Vers Repo... paragapki 71 at
437348,

Article 3(a] ensures the application of
the Convention to pre-Gecree
abductions, since it protecis the rights of -
a parent who was exercising custody of
the child jointly with the abductor at the
time of the abduction., bejore the ..
issuance of a custody decree.

2. “Wrongful Removal or Retention™”
Deﬁned :

The obligation 1o return an abducted
child to the person entitled to custody
arises only if the removal or the

retention is wrongful within the meamno

‘of the Convention. To be considered *
wrongful, certain factual and legal
elements must be present.

{a) Breach of “custody rights”. The
removal or retention must be in breach
of “custody rights,” defined in Article
5(a) as “rights relating to the care of the
person of the child and. in particular, the
right to determine the child's place of
residence.”

Accordingly, a parent who sends his
or her child to live with a caretaker bas
not relinquished-custody rights but
rather has exercised them within the
meaning of the Convention. Likewise, a
parenl hospitalized for a protracted
period who places the child with
grandparents or other relatives for the
duration of the iliness has effectively
exercised custody.

(b) “Custody rights" determined by
low of child’s habitual residence. In
addition to including the right to
determine the child's residence (Article
5(a)). the term “custody rights" covers a
collection of rights which take on more
specific meaning by reference to the law
of the country in which the child was
habitually resident immediately before
the removal or retention. Article 3(a).
Nothing in the Convention limits this
“law" to the internal law of the State of

. the chiid's habitual residence.

Consequently, it could include the laws
of another State if the choice of law
rules in the State of habitual residence
0 indicate.

If a country bas more than one
territorial unit, the babituzl residence
refers to the particular territorial unit in
which the child was resident, and the
applicable laws are those in effect in
that territorial unit. Article 31. In the
United States. the law in force in the
siate in which a child was habitally
resident {as possibly preempted by
ifederal legisiahon enactec in connection

7ith U.S. ratification of the Convention)
would be applicable for the
determination as to whether 2
or retention is wrongful.

Articles 32 and 32 also contol.
respecuvely, how and whether the
Convention applies in States with more
than one legal system. Perez-Vera
Report. paragraphs 141 and 142 at 470.

-(c) Sources of “custody rigiits".
Although the Convention does ot -
exhaustively list all possible sources *
from which custody rights may derive. it
does identify three sources. Accordmg
to the final paragraph of Articie 3,
custody rights may arise: (1) by~ .
operation of law; {2) by reasonof a
judicial or administrative decision: or (3)
by reason of an agreement having legal
elfiect under the law of that State. 7~

i. Custody rights arising by operation
of Jaw. Custody rights which arise by
operation of law in the State of babitual .

rernoval

residence are protected: they need not

be conferred by court order to fall

within the scope of the Convention. .
Article 3. Thus, a person whose child is
abducted prior to the entry of e custody

-order is not required to obtain & custody

order in the State of the child's habitual
residence as a prerequisite to invoking
the Convention's return provisions.

In the United States, as & general
proposition both parents have equal
rights of custody of their children prior
to the issuance of 8 court order
allocating rights between them. If one
parent interferes with the other's equal
rights by unilaterally removing or
retaining the child abroad without
consent of the other parent, such
interference could constitute wrongful
conduct within the meaning of the
Convention. (See excerpts from Perez-
Vera Report quoted st ILB.1{b), supro.}
Thus, & parent left in the United States
after a pre-decree sbduction could seek
return of a child from & Contracting
State abroed pursuant to the
Convention. In cases involving children
wrongfully brought 10 or retained in the
United States from a Contracting State

" abroad prior 1o the entrv of a decree, in

the absence of an agreement between
the parties the question of wrongfulness
would be resolved by looking to the law
of the child's country of habiwal
residence.

Although a custody decree is not
needed to invoke the Convention, there
are two situaticns in which the
eggrieved parent may nevertheless
berefit by securing & custody order,
assuming the courts can bear swxftly ]
petition for custody. First, to the extent
that an award of custody to the left-
behind parent {or other person) is based
in pa=t vpon an express finding by the
court that the cniid’'s removal or

_retention was wrongiul within the

mezaing of Articie 3, the applicant
anticipates 2 possible request by the
judicial authority applying the
Conventioz, pursuant to Article 15, for a
court determination of wrongfulness.
"This may accelerate disposition of &
return petition under the Convention.
Second, a person outside the United

. States who obtains & custody decree

from & foreign court subséquent to the - -
" child's abduction. after notice and )

. opportunity to be heard have been -

" accorded to the absconding parent, may -
be able to invoke either the Convention =

* or the UCCIA. or both, to'secure the -~,~';u i

child's return from the United States. -
The UCCJA may be preferable masmuch
as its enforcement provisions are not .
subject to the excephons comamed in ..
the Convention. * T

ii, Custodv rights arising by reqqu af
Jjudicial or “administrative ‘decision.
Custody rights embodied in judicial or
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administrative decisions fall within thetd) “Actually exercised”, The- rﬁost ”

Convention's scope. While custody
determinations in the United States are
made by state courts, in some

. Contracting States, notably the

Scandinavian countries, administrative
bodies are empowered to decide matters
relating to child custody including the
allocation of custody and visitation
rights. Hence the reference to
“administrative decisions™ in Article 3.
The language used in this part of the

"Convention can be misleading. Even

when custody rights are conferred by
court decree,. technically speaking the
Convention does not mandate
recognition and enforcement of that
decree. Instead, it seeks only to restore
the factual custody arrangements that
existed prior to the wrongful removal or
retention (which incidentally in many
cases will be the same as those
specified by court order).

Finally, the court order need not have
been made by & court in the State of the
child's habitual residence. It could be
one originating from a third country. As
the reporter points out. when custody
rights were exercised in the State of the

- child's habitual residence on the basis of

e foreign decree, the Convention does
not require that the decree have been
formally recognizec. Perez-Vera Report,
paragraph 69 at 447,

ili. Custody rights crising by reason of .

agreement havmg lega] effect Parties
who enter into & private agreement
concerning a child's custody bave
recourse under the Conventon if those -
custody rights are breached. Article &
Thbe only limitatior is that the agreement
have legal efiect under the law of the
child's habitual residence.

Comments of the United States with
respect to ianguage cantained in an
earlier draft of the Convention (J.e. that
the agreement “have the force of law™)
shed some hght on the mezning of the
expression “an agreement having legal
effect”. In the US. view, the provision
should be interpreted expanswel) to
cover more than only those agreements
tbat have been’ mcorporated iner,_ .. -
referred to in & custody judgment. Actés‘ st
et documents de lc Quatorzieme '
Sessior, (1980) Volume III. Child _
Abduction, Comments of Governments .
at 240. The reporter's observations =
affirm & broad mte—pretahon of thxs
provision: * - - -

As regards the deﬁmnon ofan agreemem ,

"which has “legal efiect” in terms of 2

particular lew, it seems that there must be .
included within it any sort of agreement . -
which is not prohxbned by such 8 law and
which may provide & basis for presennng a’
legal claim to the competent authorities.
Perez-Vera Report, paragraph 70 at 447,

predictable fact pattern under the
Convention will involve the abduction
of & child directly from the parent who
was actually exercising physical
custody at the time of the abduction.
To invoke the Convention, the holder
of custody rights must allege that he or

- she actually exercised those rights at the
- time of the breach or would have

exercised them but for the breach.
Article 3(b}. Under Article 5. custody

.rights are defined to include tbe right to

determine the child's place of residence.
Thus, if & child is abducted from the
physical custody of the person in whose
care the child has been entrusted by the
custodial parent who was “actually

.exercising™ custody, it is the parent who

placed the child who may make
application under the Convention for the
child's return.

Very little is required of the applicant
in support of the allegation that custody
rights have actually been or would have
been exercised. The applicent need only

provide some preliminary evidence that .

he or she actually exercised custody of
the child. for instance, took physical
care of the child. Perez-Vers Report,
paragraph 73 at 448. The Report points
out the informal nature of the pleading
and proof requirements; Article 8(c}
Imerely requires a statement in the
epplication to the Central Authority as
to “tbe grounds on which the applicant's
Zl:’axm for return of the child is based.”

In the scheme of the Convention it is
presumed that the person who bas
custody actually exercised it Articie 13
places on the alieged abductor the
burden of proving the nopexercise of
custody rights by the applicant as an
exception to the return obligation. Here,
agair. the reporter's comments are
insightful:

Thus. we may conclude that the t.
Conventior. taken as a whole. is built upon .
the tacit presumption that the person who has
care of the child acmally exercises custody .
over it. This ides has 1o be overcome by
discharging the burden of proof which has

- shifted. as is normal with any presumption

{i.e. discharged by the “abductor” if he
wishes 10 prevent the return of the child) -
Perez-Vera Repon paragraph 73 at 449. .

m. ]uchcml Proceedmgs for Return of

CChd G e,
A RightTo See.k Retum B

When & person's custodv nghts have
been breached by the wrongful removal
or retention of the child by another. he
or she can seek return of the child
pursuant to the Convention. This right of
return is the core of the Convention. The

Convention establishes two means by '~

which the child may be returned. One is

thid:rect application by the

aggrieved person to a court in the
Contracting State 1o which the child has
been taken or in which the child is being
kept. Articles 12, 29. The other is through
application to the Central Authority to
be established by every Contracting
State. Article 8. These remedies are not
mutually exclusive; the aggrieved person
may invoke either or both of them.

. Moreover, the aggrieved person may

also pursue remedies outside the
Convention. Articles 18, 29 and 34. This
part of the report describes the
Convention's judicial remedy in detail.
The administrative remedy is discussed
in IV, infra.

Articles 12 and 29 euthorize any
person who claims e breach of custody
rights within the meaning of Article 3 to
apply for the child's return directly to
the judicial authorities of the
Contracting State where the child is
located.

A petition for return pursuant o the
Convention may be filed any time after
the child bas been removed or retained
up until the child reaches sixteen. While
the window of time for filing may be
wide in a particular case without threat
of technically losing rights under the
Conventior, there are numerous reasons
to commence a return proceeding
promptly if the likelinood of a voluntary
return is remote. The two most crucial
reasons are to preclude adjudication of
"custody on the merits in a country other
than the child's habitual residence (see
discussion of Article 16. infre) end to
maximize the chances for the child's
return by reducing the alleged
abductor’s opportunity to establish that
the child is settled in & new environment
(see discussion of Article 12 infro).

A petition for return would be made
directly to the appropriate corst in the
Contracsng State where the child is
located. I the return proceedings are
commenced less than one vear from the

-date of the wrongful removal or

retention. Article 12 requires the court to
order the return of the child forthwith. If
the refurn proceedings are commenced a

*~ year or more after the alleged wrongful

removal or retention, the court remains
obligated by Article 12 to order the child
returned unless it is demonstrated that
the child is settled in its new
environment. .

Under Article 29 a person is not
precluded from seeking judicially-
ordered return of a child pursuant to
Jaws and procedures other than the
Convention. Indeed. Articles 18 and 34
meake clear that nothing in the
Convention limits the power of a court
to return a child at any time by applying
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other laws and procedures conducive to
that end.

Accordingly. a parent seeking return
of a child from the United States could -
petition for return pursuant to the
Convention, or in the alternative or
additionally, for enforcement of &
foreign court order pursuant to the
UCC]JA. For instance, an English father
could petition courts in New York either
for return of his child under the
Convention and/or for recognition and
enforcement of his British custody
decree pursuant to the UCCJA. If he
prevailed in either situation, the
respective court could order the child
returned to him in England. The father in
this illustration may find the UCCJA
remedy swifter than invoking the
Convention for the child’s return
because it is not subject to the
exceptions set forth in the Convention,
ciscussed at IIL1., infrc.

" B. Legal Advice and Costs

Article 25 provides for the extension
of legal aid and advice to foreign
applicants on the same basis and
subject only to the same eligibility

" requirements es for nationals of the

country in which that aid is sought.

Article 26 prohibits Central
Autnorities from charging applicants for
the cost and expenses of the
proceedings or. where applicable, those
arising from the participatior of legal
counsel or advisers. This provision will
be of no belp to an applicant howeve:r,
if the Conracting State in question has
made a reservation in accordance with
Ardcles 26 and 42 declaring that it shall
not be bound 1o assume any costs
resulting from the participation of legal
counsel or advisers or from court
proceecings. except insofar as those
costs may be covered by its system of
legal aid and advice.

1t is expected that the United States
will enter 2 reservation in accordance
with Articles 26 and 42. This will place
at least the initial burden of paying for
counsel and legal proceedings on the
applicant rather than on tire federal
government. Because the reservation is
nonreciprocal, use of it willnot . ...
automatically operate to deny - : :
applicants from the United States iree \

-legal services and judicial proceedings -
in other Contracting States. However, if -.the State. Moreover. under Article 23, no_

the Contracting State in which the child
is located has itself made use of the
reservation in question. the US. . .
applicant will not be eligible for cost- .

free legal representation and court - ..

proceedings. For more information on -

costs, including the possibility that the

. C. Pleading Requirements v

 The Convention does not expressly
set forth pleading requirements that
must be satisfied by an applicant who
commences & judicial return proceeding.
In contrast. Article 8 sets forth the basic
requirements for an application placed
_before a Central Authority (discussed
‘TV.C(1). infra) for the return of the child.
Since the objective is identical—the
child's return—whether relief is sought
through the courts or through
intercession of the Central Authority. it
foliows that a court should be provided
-with at least as much information as &
Central Authority is to be provided in a
return application filed in compliance
with Article 8. To ensure that all
necessary information is provided. the
applicant may wish to append to the
petition to the court a completed copy of
the recommended model form for return
of a child {see Annex A to this analysis).
In addition to providing the
information set forth in Article 8, the
petition for return should allege that the
child was wrongfully removed or
retained by the defendant in violation of
custody rights that were actually being
exercised by the petitioner. The petition
should state the source of the custody
rights, the date of the wrongful conduct,
and the child's age at that time. In the
praver for relieZ, the petitioner should
reguest the child's return and an order
for payment by the abducting or
retaining parent of all fees and expenses
incurred to secure the child’'s return.
Any return petition filed in a court in
the United States pursuant to the
Convention must be in Engiish. Aay
person in the United States who seeks
return of e chiid from e foreign court

mus: likewise follow the reguirements of

the foreign stzte regarding tanslation of
legal documents. See Perez-Vera Report,
paragraph 132 at page 467.

D. Admissibility of Evidence

Under Article 30, any application
submitted to the Central Authority or

e ,_petxhon submitted to the )udxcxal .
", "suthorities of a Contracting State. and "

. eny documents or information appenoed
- thereto, are ammssxble m the courts of

. egalization or similar formalitiés may
"“be required. However, ‘authentication of
. private documents may be requlred
According to the official report, “any .
_requirement of the internal law of the _
.- authorities in guestion that copies or .

. private documents be authenticated

petitioner’s costs may be levied on the ..« remains outside the scope of this -
abductor if the child is ordered returned, provision.” Perez-Vera Report,

 seelllj2and IV,C (d) of this analysis. ..

... paragraph 131 at page 467, ... . . ...

E. JuCicial Promptitude/Status Report

Once an application for return has
been filed. the court is required by
Article 11 “to act expeditiously in
proceedings for the return of children.”
To keep matters on the fast track,
Article 11 gives the applicant or the
Centra] Authority of the requested State
the right to request a statement from the
court of the reasons for delay if a
decision on the application has not been
made within six weeks from the
commencemen! of the proceedmgs

F. Judicial Notice

In ascertaining whether there has
been & wrongful removal or retention of

- 8 child within the meaning of Article 3,
“Article 14 empowers the court of the

requested State to take notice directly of
the law and decisions in the State of the

-child's habitual residence. Standard

procedures for the proof of foreign law

. and for recognition of foreign decisions

would not need to be followed and
compliance with such procedures is not
to be required.

G. Court Determmat:on of
“Wrongfulness”

Prior to ordering & child returned
pursuant to Article 12. Article 15 permits
the court to request the applicant to
obtain from the authorities of the child's
State of habitual residence a decision or
other determination that the alleged
removal or retention was wronghul
within the meaning of Article 3. Article
15 does not specify which “authorities”
may render such e determinatior. It
therefore could include agencies of
government (e.g.. slate attorneys
general) and courts. Central Authorities
shall assist applicants to obtain such a
decision or determinatior. This request
may only be made where such a .
decision or determination is obtainable
in that State. ‘

This latter point is particularly
important because in some countries the

. absence of the defendant-abductor and

child from the forum makes it legaliy
unpossxble to proceed with an action for
__custody brought by the left-behind .
-parent. If an‘adjudication in such an .
action were & prerequisite to obtaining &

. determination of wrongfulness, it would
.be impossible for the petitioner to "

.comply with an Article 15 request. For’

this reason & request for a decisionor "

determination on wrongfulness can not
be made in such circumstances

_consistent with the limitation in Artu:le
~15.Even if local law permxts an

adjudication of custody in the absence

--.of the child and ueienaant {i.e. post- .
abduction) or would otherwise allow 8 o
_ petitioner to obtain a determination of .-
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wrongfulness. the provisions of Article
15 will probably not be resorted to
routinely. That is so because doing so
would convert the purpose of the
Convention from seeking 1o restore the
factual status quo prior to an abduction
to emphasizing substantive legal
relationships.

A further consideration’in deciding
whether to requesi an applicant to
comply with Article 15 is the length of
time it will take to obtain the required
determination. In countries where such
a determination can be made only by a
court, if judicial dockets are seriously
backlogged. compliance with an Article
15 order could significantly prolong
disposition of the return petition, which
in turn-would extend the time that the
child is kept in a state of legal and
emotional limbo. If “wrongfulness™ can
be established some other way. for
instance by taking judicial notice of the
law of the child's habitual residence as
permitted by Article 14, the objective of

. Article 15 can be satisfied without
further prejudice to the child's welfare

or undue delay of the retwrn proceeding.

This would also be consistent with the
Convention's desire for expeditious
judicial proceedings as evidenced by
Article 11.

In the United States. a left-behind

parent or other claimant can petitior for

custody after the child has been
removed from the forum. The right of

action is conferred by the UCCJA.-which

in many states also directs courts o
hear such petitions expeditiouslv. The

result of such proceeding is a temporary

or permanent custody determination
allocating custody and visitation rights,
or joint custody rights, between the
parties. However, a custody
determination on the merits that makes
no reference 1o the Convention may not
by itself satisfv an Article 15 request by
a foreign court for a determination as to
the wrongfulness of the conduct within
the meaning of Articie 3. Therefore. to
ensure compliance with a possxble
.Article 15 request the parent in the
United States would be well-advised to
request an explicit finding as to the
wrongfulness of the alleged: removal or

retention within the meaning of Article 3

in addition to aeekxng custody.

tiois 0y Pl adl 1.!'

H. Constraints Upon Courtsin’ «- ...

Custody Decisions ~ ; -~ <.+ -

Article 16 bars a court in the country
to which the child has been taken or in -
which the child has been retained from
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returned under the Convention, or it
becomes evident that an application
under the Convention will not be
forthcoming within a reasonable time
following receipt of the notice.

A court may get notice of 8 wrongful
removal or retention in some manner
other than the filing of a petition for
return, for instance by communication
from & Central Authority. from the
aggrieved party {either directly or
through counsel}, or from a court ina
Contracting State which has stayed or
dismissed return proceedings upon
removal of the child from that State.

No matter how notice may be given,

“once the tribunal has received notice. a
- formal application for the child's return

pursuant to the Convention will
normally be filed promptly to avoid &
decision on the merits from being made.
If circumstances warrant a delay in
filing a return petition, for instance
pending the outcome of private )
negotiations for the child’s return or
interventions toward that end by the
Central Authority, or pending
determination of the location of the
child and alieged abductor, the
aggrieved party may nevertheless wish
1o notify the court as to the reason(s) for
the delay so that inaction is not viewed
as 2 failure to proceed under the
Conventior.

I Duty To Return not Absolute

The judicial duty to order return of a
wronghully removed or retained child is
not absolute. Temporal qualifications on
this duty are set forth in Articles 12. 4
and 33. Additionally, Articles 13 anc 20

set forth grounds upon which retwn may

be deniec.
1. Tempora] Qualifications

Acrticles 4, 35 and 12 place time
limitations on the return obligation.
(a) Arucle <. Pursuant to Acticie 4. the

. Convention ceases to apply once the

child reaches age sixteen. This is true
regardiess of when return proceedings
were commenced and jrrespective of
their status at the time of the child's

psxxteenth birthday. See L.A.. supre.

{b) Article 35. Arhcle 35 limits

- application of the Convention to

- wrongiul removals or retentions

“occurring after its entry into force

Reguested States in Makmg Substanbve ’between the two relevant Contracting -

States But see1.C..suprg. -~ °

5% +..(c) Article 12. Under Article 12, the

-court is not obligated to return a child

"~ “when return proceedings pursuant to the

‘-Convention are commenced & year or

considering the merits of custody claims -7 “more after the alleged removal or =~ ©

once it has received notice of the
removal or retention of the child. The -
constraints continue either until it is

_ determined that the child is not to be

retention and it is demonstrated that the
child is settled in'its new environment.
*‘The reporter indicates that “(T)he -
provision does not state how this fact is

- ~had met the burden of proof.

to be proved, but it would seem logical
to regard such & task as falling upon the
abductor or upon the person who
opposes the return of the child . . .’
Perez-Vera Report, paragraph 109 at
page 459.

If the Convention is to succeed in
delerring abductions, the alleged
abductor mus! not be accorded
preferential treatment by courts in his or
her country of origin. which, in the
absence of the Convention, might be
prone to favor “home forum” litigants.
To this end. nothing less than
substantial evidence of the child's
significant connections to the new
country is intended to suffice to meet
the respondent's burden’of proof.
Moreover. any claims made by the
person resisting the child’s return will be
considered in light of evidence
presented by the applicant concerning
the child's contacts with and ties to his
or her State of habitual residence. The
reason for the passage of time. which
may have made it possible Jor the child
to form ties to the new country, is also
relevant to the ultimate disposition of
the return petition. If the alleged
wrongdoer concealed the child's.
whereabouts from the custodian
necessitating a long search for the child
and thereby delaved the commencement
of a return proceeding by the applicant.
it is highlv questionable whether the
respondent should be permitled to
benefit from such conduct absent strong
countervailing considerations.

2. Article 13 Limitations on the Return
Obligation

[a} Legisiative history. In drafting
Articles 13 and 20. the representatives of
countries participating in negotiations
on the Convention were aware that any,
exceptions had to be drawn very
narrowly lest their application
undermine the express purposes of the
Convention—to efiect the prompt return
of abducted children. Further, it was
generally believed that courts would
understand and fulfill the objectives of

_the Convention by narrowly mterpreung
- the exceptions and allowing their use ~ "2~

only in clearly meritorious cases, and
only when the person opposmg relum

Importantly. a finding that one or more °

- of the exceptions provided by Articles
" 13 and 20 are applicable does not make

refusal of a return order mandatory. The
courts retain the discretion to order the

" child returned even if they consider thal :
~-one or more of the exceptions applies.: -

Finally. the wording of each exception

~>represents 8 compromise t0 Y #RaT ¥

accommodate the different legal systems

and tenets of family law in efiect in the
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countries negotiating the Convention,
the basic purpose in each case being to
provide for an exception that is
narrowly conatrued.

(b) Non-exercise of custody rights.
Under Article 13(a), the judicial
authority may deny an application for
the return of a child if the person having
the care of the child was not actually

exercising the custody rights at the time - .

of the removal or retention. or had
consented to or acquiesced in the
removal or retention. This exception
derives from Article 3(b) which makes

" the Convention applicable to the breach

of custody rights that were actually
exercised at the time of the removal or
retention, or which would have been
exercised but for the removal or
retention.

The person opposing return has the
burden of proving that custody rights
were not actually exercised at the time
of the removal or retention. or that the
applicant had consented to or
acauiesced in the removal or retention.
The reporter points out that proo! that
custody was not actually exercised does
not form an exception to the duty to
return if the dispossessed guardian was
unable to exercise his rights precisely
because of the action of the abductor.
Ferez-Vera Report. paragraph 115 at
page 461.

The applicant seeking return need
only allege that he or she was actually
exercising custody rights conierred by
the law of the country in which the child
was habitually resident immediately
beiore the removai or retentior. The
statement woulc normally include a
recitation of the circumstances under
which physical custody had been
exercised, J.e.. whether by the holder of
these rights, or by a third person on
behali of the actual holder of the
custody rights. The applicant would
appenc copies of any-relevant legal
documents or court orders to the return
application. See IIL. C., supra. and
Article 8.

(c) Grove risk of harm/intolerable
situation. Under Article 13(b). a court in

must show that the risk to the child is
grave, not merely serious.

A review of deliberations on the
Convention reveals that “intolerable
situation™ was not intended to
encompass return to a home where
money is in short supply, or where
educational or other opportunities are.

more limited than in the requested State. -
An example of an “intolerable situation”
is one in which 8 custodial parent
sexually abuses the child. If the other
parent removes or retains the child to .
safeguard it against further
victimization, and the abusive parent
then petitions for the child’s return
under the Convention, the court may
deny the petition. Such action would
prolect the child from bein,g returned to

n “intolerable situation” and subjected
to 8 grave risk of psychological harm.

(d) Child's preference. The third,
unlettered paragraph of Article 13
permits the court to decline to order the
child returned if the child objects to
being returned and has attained an age
and degree of maturity at which it is
appropriate to take account of the
child's views. As with the other Article -
13 exceptions to the return obligatior.
the application of this exception is not
mandatory. This discretionerv aspect of
Article 13 is especially important
because of the potential for
brainwashing of the child by the alleged
abductor. A child's objection to being
returned may be accorded little if any
weight if the court believes that the
child’s preference is the product of the
abductor parent's undue influence ove:
the child.

(e) Role of social studies. The final
paragraph of Article 13 requires the
court. in considering a respondent’s
assertion that the ¢hild should not be
returnec. to take into account -
information relating to the child's social
background provided by the Cental
Authority or other competent authority

in the child's State of habitual residence.

This provision has the dual purpose of
ensuring that the court has a balanced

- record upon which to determine whether

 the child is to be returned. and

its discretion need not order a child -~

returned if there is a grave risk that *
return would expose the child to
ph_vsical harm or otherwise place the -

This provision was not intended to be
used by defendants as a vehicle to
litigate (or relitigate) the child's best
interests. Only evidence directly

. establishing the existence of & grave risk

that would expose the child to ph\'sxcal
or emotional harm or otherwise place

the child in an'intolerable sithation’is “* ==

material to the court's determination.
The person opposing the child's return

-

.-

“preventing the ebductor from obtéining.

an unfair advantage through his or her
own forum selection with resulting

~ ready access to evidence of the child's -
child in an intolerable situation. S

'

living condmons in that x’omm
3. Article 20

~ Article 20 limits the retum obhgahon
of Article 12. It states: “The return of thev

~child under the provisions of Article 312

““may be refused if this would not be -
: penmtted by the fundamental prmcxpleks

* of the Tequested State relatmg to the “*~
protection of human nghts and
fundamental freedoms.”
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The best explanation for this unique
formulation is that the Convention might
never have been adopted without it. The
negotiating countries were divided on
the inclusion of a public policy
exception in the Convention. Those
favoring a public policy exception
believed that under some extreme

- circumstances not covered by the
exceptions of Article 13 a court should
be excused from returning & child to the
country of habitual residence. In
contrast, opponents of & public policy

. exception felt that such an exception

could be interpreted so broadly as to
undermine the fabric of the entire
Convention. .

A public policy clause was
nevertheless adopted &t one point by a
margin of one vote. That clause
provided: “Contracting Stales may
reserve the right not to return the child
when such returm would be manifestly
incompatible with the fundamental
principles of the law relating to the
family and children in the State
addressed.”.To prevent imminent
collapse of the negotiating process
engendered by the adoption of this
clause, there was a swift and
determined move to devise e different
provision that could be invoked on the
rare occasion that return of & child
wouid utterly shock the conscience of
the count or ofiend all notions of due
process. »

‘The resulting language of Article 20
bas no known precedent in other
international sgreements to serve es a .
guide in its interpretation. However, it
should be emphasized that this
exceptior. like the others, was intended
to be restictively interpreted and
eppiied. and is not to be used, for
example. as & vehicie for litigating
custody on the merits or for passing
judgment on the political system of the
country from which the child was
removed. Two characterizations of the
efiect 1o be given Article 20 are recited
below {or iliumination.

The following explanation of Article
20 is excerpted from paragraph 118 of
~ the Perez-Vera Report at pages 461-2:

~1t is significant that the possibility,

. acknov.lenged in-erticie 20, that the child

_ may not be returned when its return ‘would
-“< not be permitted by the fundamental
* principles of the requested State relating to

“the protection of human rights and -
fundamental freedoms' has been placed in
the last article of the chapter: it was thus

.. intended to emphasize the always clearly N

:z exceptional nature of this provision's -
apphcanon. As for the substance of this

x.prnv:snon two comments only are required.
“Firstiy. even if its literal meaning is strongly

_reminiscent of the terminology used in
international texts concerning the protection



Federal Register [ Vol. 51, No. 58 / Wednesday. March 26, 1986 / Notices

10511 ..

of human nghts this pamcular rule is not ‘authority concernegd shall order the

directed at developments which have
occurred on the international level. but is
concerned only with the principles accepted
by the law of the requested State, either
through genera! international law and treaty
law, or through internal legislation.
Consequently, 80 as to be able to refuse 10
return a child on the basis of this article, it
will be necessary to show that the
fundamental principles of the requested State
concerning the subject-matter of the
Convention do not permit it: it will not be -
sufficient to show merely that its retumn
would be incompatible, even manifestly

* incompatlible, with these principles. Secondly,

such principles must not be invoked any
more frequently, nor must their invocation be
more readily admissible than they would be
in their application to purely internal matters.
Otherwise, the provision would be
discriminatory in itself, and opposed to one
of the most widely recognized fundamental
principies in internal laws. A study of the
case lav of different countries shows that the
appiicaticn by ordinary judges of the laws on
humar rights and fundamental freedoms is
undertaken with & care which one must
expect to see maintained in the international
situations which the Convention has in view.

AE. Anton, Chairman of the
Commission on the Hague Conference on
Private International Law that drafied
the Convention. explained Article 20 in
his article, *The Hague Convention on
International Child Abduction.” 30
L.C.L.Q. 537, 551-2 (July, 1981), as
foliowss:

1ts acceptance may in part have been due
to the fact that it states & rule whch many
States would have been bound to apply in
2ny event for examaple. by reason of the
terms of their constitutions. The reference in
this provision to "the fundamental principies
cf the requested State™ make it ciear that the
reference is not one to international
conventions or declarations concerned with
the protection of human rights and
fundamental freedoms which have been
ratfied or accepted by Contracting States. It
is rather to the fundamental provisions of the
law of the requested State in such matters

. If the United Kingcdom dezides to ratify

the Hague Covention. it will. of course. be for
the impiementing legislation or the courts to
specify what provisions of United kingdom
{aw come within the scope of Article 20. The
Article, however, is merely permissive and it
is to be hoped that States will exercise
restraint in avaxhng memselves of it.

4. Custody Order no Defense to Remrd

SeelDa. suprc. for dlscus.'s'zon of ... “

Article17. . ... .05

J. Return of the Chl]d o

Assuming the court has determined.
that the remova! or retention of the chxld

was wrongful within the meaning of the .

Convention and that no excentmns to
the return obhga‘uon have been -
satisfactorily established by the E
respondert, fq:h.le 12 provides that “the

return of the child forthwith.” The
Convention does not technically require
that the child be returned to his or her
State of habitual residence. although in
the classic abduction case this will
occur. If the petitioner has moved from
the child's State of habitual residence
the child will be returned to the
petilionet, not the State of habitual
residence.

1. Return Order not on Custody merits

Under Article 19, a decision under the
Convention concerning the return of the
child shall not be taken 1o be a
determination on the merits of any
custody issue. It follows that once the
factual status quo ante has been
restored. litigation concerning custody
or visitation issues could proceed.
Typically this will occur in the child's
State of habitual residence.

2. Costs, Fees and Expenses Shifted to
Abductor

In connection with the return order,
Article 26 permits the court to direct the
person who removed or retained the
child 1o pay necessary expenses
incurred by or on behalf of the applicant
to secure the child's return. including
expenses, costs incurred or payments
made for locating the child. costs of
legal representation of the applicant.
and those of returing the chilc. The
purposes underlyving Asticle 26 are to

.restore the applicant to the financial

. position he or she would have been in
had there been no removal or retention,
as well as to deter such conduct from
happening in the first place. This fee
shifting provision has counterparts in
the UCCJA (sections 7(g). 8(c}. 15(b))
and the PKPA (28 U.S.C. 1738A note).
IV. Central Authority

In addition to creating & judicial
remedy for cases of wrongiul removal
and retention. the Convention reguires -
each Contracting State to establish a
Centeral Authority (hereinafier “CA™)
with the broad mandate of assisting

.. applicants to secure the return of their

ceanT " children or the effective excercise of

their visitation rights. Articles 1, 10, 21"

_ The CA is expressly directed by Article
" 10 to take all appropriate measures to

obtain the voluntary return of chxldren

- The role of the CA with respect to

visitation rights is discussed in V., infra.
A Establishment of Central Authoirty
- Article 6 requires each Comractmg

‘ discharge the duties enumeratedin
A.'ncles 7,8,10,11,15.21,26.27, and 28. ...

In France, the Central Authority is
_located within the Ministry of Justice.

‘State to designate a Central Authority to .

Switzerland has designated its Federal
Justice Office as CA, and Canada has
designated its Department of Justice.
However, each Canadian province and
territory in which the Convention has
come into force has directed its
Attorney General to serve as local CA for
cases involving that jurisdiction.

In the United States it is very unlikely

"that the volume of cases will warrant

the establishment of a new agency or
office to fulfill Convention :
responsibililies. Rather, the duties of the
CA will be carried out by an exisling
agency of the federal government with
experience in dealing with authorities of
other countries.

..The Department of State's Office of
Citizens Consular Services (CCS} within
its Bureau of Consular Affairs will most
likely serve as CA under the Hague
Conventicn. CCS presently assists
parents here and abroad with child
cusiody-related problems within the
framework of existing laws and
procedures. The Convention should
systematize and expedite CCS handling
of requests from abroad for assistance
in securing the return of children
wrongfully abducted 1o or retained in
the United States, and will provide
additional tools with which CCS can
help parents in the United States who
are seeking return of their children from
abroad.

The establishment of an interagency
coordinating body is envisioned to
assist the State Departmnent in executing
its functions as CA. This body is to
include representatives of the
Departments of State, justice. and
Health and Human Services.

In addition to the mandatory
esiablishment of 2 CA in the national
government, Contacting States are free
to appoint simiiar entities in political
subdivisions throughout the country.
Rather than mandating the
establishment of a CA. in every state, it
is expected that state governments in
the Unitec States will be requested on 2
case-by-case basis to render specified
assistance, consistent with the

* “Convention. aimed at resolving - - -

" “international custody and visitztion
disputes with regard to children located

; ,thhm their )\msdxcnon A

B Duues "'~-‘ IR AN

Article 7 enumerates the ma]omjv of
the tasks to be carried out either directly
by the CA or through an intermediary.

- TheCAi is to take “all appropriate

_measures” to execute these

“responsibilities. Although they are free

. to do so, the Convention does not
obligate Contracting States to amend
their internal laws to discharge
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Convention tasks more efficaciously.
See Perez-Vera Reporl. paragraph 63 at
page 444.

The following paragraphs of
subsections of Article 7 of the
Convention are couched in terms of the
tasks and functions of the United States
CA. The corresponding tasks and
functions of the CA's in other States
party to the Convention will be carried
out somewhat differently in the context
of each country’s legal system.

Article 7(a). When the CA in the
United States is asked to locate e child
abducted from a foreign contracting
State to this country. it would utilize all
existing tools for determining the

whereabouts of missing persons. Federal

resources aveilable for locating missing
persons include the FBl-operated
National Crime Information Center
{NCIC) computer {pursvan! to Pub. L.~
No. §7-292, the Missing Children Act),
the Federal Parent Locator Service
{pursuant to section © of Pub. L. No. 96—
611, the Parental Kidnapping Prevention
Act) and the National Center for Missing
and Exploited Children. If the abductor's
location is known or suspected. the
relevant state’s Parent Locator Service
or Motor Vehicle Bureau and the
Internal Revenue Service, Attorney
General and Secretery of Education may
be requested to conduct field and/or
record searches. Also-at the state leve!,
public or private welfare agencies can
be called upon to verify discreetly any
address information about the abductor
that may be discovered

Article 7(b). To prevent further harm
to the chil€. the CA would normally call
upon the state welfare agency to take
whatever protective measures are
appropriate and available consistent
with that state’s child abuse anc neglect
laws. The CA. either directly or with the
help of state authorities. may seek a
writien agreemesnt from the ebductor
{and possibly from the appiicant as
well) not to remove the chiid from the
jurisdjction pending procedures aimed
at return of the child. Bonds or other
forms of security may be required.

Article 7(c). The CA. either directiy or
through local public or private . .
mediators. attorneys. social workers, or
other professionais. would attempt to .
develop an agreement for the child's
voluntary return and/or resolution of

other outstanding issues. The obligation

of the CA to take or cause 1o be taken
all appropriate measures to obtain the
voluntary return of the child is so
fundamental a pupose of this
Convention 'thal it is restated ir Arncle
10. However overtures ) secure the
voluntary return of a child inay not be'*“

advisable if advance awareness by the™ ™

abductor that the Convention has been

invoked is likely to prompt furthér fiight |

and concealment of the child. If the CA
and state authorities are successful in
facxluatmg 8 voluntary agreement
between the parties, the applicant would
have no need to invoke or pursue the
Convention's judicial remedy.

Article 7(d}. The CA in the United

" States would rely upon court personnel
" or social service agencies in the child's

state of habitual residence to compile
information on the child's social
background for the use of courts

- considering exceptions to a return
- petition in another country in which an -

abducted or retained child is located.
Sec Article 13.

- Article 7(e). The CA in the United
States would call upon U.S. state
authorities to prepare {or have prepared)
general statements about the law of the
state of the child's habitual residence for
purposes of application of the
Convention in the country where the
child is located. J.e.. to determine
whether a removal or retention was
wrongful.

Articles 7 {f} and (g). In the United
States the federal CA will not act as
legal advocate for the applicant. Rather,
in concert with state authorities and
interested family law attorneys, the CA,
through state or local bodies, will assist
the applicant in identifving competent
private legal counsel or. if eligible. in
securing representation by a2 Legal Axd
or Legal Services lawyer. In some state
however, the Anornev General or local
District Attorney may be empowered
under state law to.intervene on behalf of
the applicant-parent to secure the child's
return.

In some foreign Contracting States.
the CA may act as the legal
representative of the applicant for all
purposes under the Convention.

Asticle 28 permits the CA to require
writlen authorization empowering it to
act on behalf of the applicant. or to
designate a representative.to act in such

' capacity.
Article 7(h). Travel arrangements for

the return of a child from the United

.. States would be made by the CAorby -
. state authorities closest to the case in
" cooperation with the petitioner and/or

interested foreign authorities. If it is
necessary to provide shorl-term care Ior
the child pending his or her return, the -

" CA presumably will arrange for the

temporary placement of the child in the k
o e .- Consistent with the spirit of the . ..-

'care of the person designated for that -
purpose by the applicant. or, failing that, -

. Tequest local authorities to appointa -

guardlan foster parent. etc. The costs of +

’-transportmg the child are borne by the ..,

**applicant unless the court, pursuant t6

~ Article 26, orders the wrongdoer to pay-

" cases in which its assistance has been
sought. 1t will maintain files on the
procedures followed in each case and
the ultimate disposition thereof,
Complete records will aid in
determining how frequently the
Convention is mvoked and how well ii
is ‘working. -

C Other Tasks
1. Processing Applicatioris.

Article 8 sets forth the required
contents of a return application
submitted to a CA., all of which are
incorporated into the model form
recommended for use when seeking e
child's return pursuant to the -
Convention {see Annex A of this
analysis). Article 8 further provides that
an application for assistance in securing
the return of & child may be submitted to
a CA in either the country of the child's
habitual residence or in any other -
Contracting State. If & CA receives an
application with respect to a child
whom it believes to be located in
another Contracting State, pursuant to
Article 8 it is 1o transmit the application
directly to the appropriate CA and
inform the requesting CA or applicant of
the transmittal.

1t is likely that an applicant who
knows the child's whereabouts can .
expedite the return process by electing -
to file a return application with the CA
in the country in which the child is
-located. The applicant who pursues this
course of action may also choose to file
& duplicate copy of the application for
information purposes with the CA in his
or her own country . Of course. the
apphcan may prefer to apply directly to

. the CA in his or her own country even
when the abductor's location is known,
and rely upon tbe CA to transfer
documents and communicate with the
foreign CA on his or her beball. An
applicant who does not know the
whereabouts of the chilé will most likely
file the return application with the CA in
the child's State of habitual residence.

...Under Article 27; 8 CA may reject an

RO Y

.- application if “it is manifest that the .-+

requirements of the Convention are not

». fulfilled or that the applicationis .~.
-+ otherwise not well founded.”.The CA 2

» :must promptly inform the CA in the -

. requesting State, or the applicant <

directly, of its reasons for such rejection.

Convention and in the absence of any
.prohibition on doing sc. the applicant -

. should be allowed to correct the deiects - '

2 and refile the apphcahom

™ "Under Article' 26,3 ‘CA may require "
the apphcant to fm'msh a wrmen o

me?(i}. The CA will monitor ali

e
RRES MK
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authorization erﬁpowering it to act on
behalf of the applicant, or designating a
representative so to act.

2. Assistance in Connection With
Judicial Proceedings

(a) Request for status report. When an
action has been commenced in court for
the return of a child and no decision has
been reached by the end of six weeks,
Article 11 authorizes the applicant or the
CA of the requested State 1o ask the
judge for a statement of the reasons for
the delay. The CA in the country where
the child is located may make such a
request on its own initiative, or upon
request of the CA of another Contracting
State. Replies received by the CA in the
requested State are to be transmitted to
the CA in the requesting State or
directly to the applicant, depending
upon who initiated the request.

(b) Social studies/background reports.
Information relating to the child's social
background collected by the CA in the
child's State of habitual residence
pursuant 1o Article 7(d) may be
submitted for consideration by the court
in connection with a judicial return
proceeding. Under the last paragraph of
Article 13, the court must consider home
studies and other social background
reports provided by the CA or other .
competent authorities in the child's
State of habitual residence.

{c) Determinction of “wrongfulness”.
If 2 court requests an 2pplicant to cbtain
a determination from the authorities of
the child's State of habitual residence
that the removal or retention was
wrongful. Central Authorities are to
assist applicants. so far es practicable,
to obtain such a determination. Article
13. ’

{d) Cos?s. Under Article 26, each CA
bears its own costs in applving the
Convention. The actua) operating
expenses under the Convention will
vary from one Contracting State to the
next depending upon the volume of
incoming and outgoing requests and the
number and nature of the procedures

. available under internal law to carry out

specified Conventiontesks. .. ... .. .
- Subject to limited exceptions noted in -
the next paragraph., the Central -
Authority and other public services are
prohibited from imposing any charges in
relation to applications submitted under
the Convention. Neither the applicant -+,
nor the CA in the requesting State may
be required to pay for the services
rendered directly or indirectly by the CA
of the requested State. Y

The exceptions relateto : -. -~ -~
transportation and legal expensesto ...
secure the child's return, With respect to .
wransportation, the CA in the requested
State is under no obligation to pay for

the child's return. The applicant cen .
therefore be required to pay the costs of
transporting the child. With respect to
legal expenses. if the requested State

enters a reservation in accordance with -

Articles 26 and 42, the applicant can be
required to pay all costs and expenses
of the legal proceedings, and those -
arising from the participation of legal
counse! or advisers. However, see 111. ] 2
of this analysis discussing the
possibility that the court ordering the
child's return will levy these and other
costs upon the abductor. Even if the
reservation under Articles 26 and 42 is
entered. under Article 22 no security,
bond or deposit can be required to
guarantee the payment of costs and
expenses of the judicial or
administrative proceedings falling
within the Convention.

Under the last paragraph of Article 26
the CA may be able to recover some of
its expenses from the person who
engaged in the wrongiul conduct. For
instance. a court that orders a child
returned may also order the person who
removed or retained the child to pay the

expenses incurred by or on behalf of the .

petitioner, including costs of court
proceedings and legal fees of the
petitioner. Likewise, a court that issues
an order concerning visitation may
direct the person who prevented the
exercise of visitation rights to pay
necessary expenses incurred by or on

- benalf of the petitioner. In such cases,

the petitioner could recover his or her
expenses, and the CA could recover its
outlzvs on behali of the petitioner.
including costs associated with. or
pavments made for, Jocating the child
and the legal representation of the
petitione:.

V. Access Rights—Article 21
A. Remedies for Breach

Up to this point this anelysis has
focussed on judicial and acminisative
remedies for the remova!l or retention of
children in breach of custody rights.
"Access rights,” which are synonymous
..with “visitation rights”, are also .
:protected by the Convention, but to a

lesser extent than custody rights. While
. the Cenvention preamble and Article

.~1(b} articulate the Convention objective
- - of ensuring that rights of access under

+the law of one state are respectec in .
. other Contracting States, the remedies

-+ .. for breach of access rights are those

“enunciated in Article 21 and do not
..include the return remedy provided by
LArticle12. - . A ~

B. Defined

" Article 5(b) defines “access rights” as

including “the right to take & child for a

26,4386 [ Notices

limited period of time to & place other
than the child's habitual residence.”

A parent who takes g child from the
country of its habitual residence to
another country party to the Convention
for a summer visit pursuant to either a
tacit agreement between the parents or
8 court order is thus exercisinghisor
her access rights. Should that pereat {ail
to return the child at the end of the
agreed upon visitation period, the
retention would be wrongful and could
give rise to a petition for return under
Article 12. If, on the other hand. a
custodial parent resists permitting the
child 1o travel abroad to visit the
noncustodial parent, perhaps out of fear
that the child will not be returned at the
end of the visil. this interference. with
access rights does not constitute a
wrongful retention within the meaning
of Article 3 of the Conventior. The
parent whose access rights have been
infringed is not entitled under the
Convention to the child's “return,” but
may request the Central Authority to
assist in securing the exercise of his or
her access rights pursuant to Article 21,

Article 21 may also be invoked &s a
precautionary measure by a custodial -
parent who anticipates a problem in
getting the child back at the end of a
visit abroad. That parent may apply to
the CA of the country where the child is
to visit the noncustodial parent ior steps
to ensure the return of the child at the
end of the visii—for example. through
appropriate imposition of a performance
bond or other security.

C. Procedure for Obtcining Relief

Procedurally Article 21 authorizes a
person compiaining of. or seeking to
prevent. a breach of access rights to
apply to the CA of a Contracting Staie in
the same way as & person seeking retwn
of the chilé. Toe application would
contain the information describec in
Article 8, except that infcrmation
provided under paragraph (c) would be
the grounds upon which the claim is
made for assistance in organizing or

securing the efiective exercise of rights - -

‘of access. '

Once the CA receives such
.application, it is to take all appropriate
measures pursuant to Article 7 to

" promote the peaceful enjoyment of '

access rights and the fulfiliment of any
conditions to which the exercise of
those rights is subject. This includes

_initiating or facilitating the institution of
“proceedings, either directly or through

intermediaries, to organize or protect

" access rights and to secure respeci for . .

conditions to which these rights are
subject.

10513 ©
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If legal proceedings are instituted in .

* the Contracting Stale in which the
noncustodial parent resides, Article 21

may not be used by the noncustodial
parent to evade the jurisdiction of the
courts of the child’s habitual residence,
which retain authority o define and/or
condition the exercise of visitation
rights. A parent who has & child abroad
for e visit is not to be allowed to exploit
the presence of the-child as a means for
securing from the CA (or court) in tha!
country more liberal visitation rights
than those set forth in a court order
agreed upon in advance of the visit.
Such result would be tantamount to
sanctioning forum-shopping contrary 1o
the intent of the Convention. Any such
application should be denied and the -
parent directed back to the appropriate
authorities in the State of the child's
habitual residence for consideration of
the desired modification. Pending any
such modification, once the lawful
visitation period has expired, the
custodial parent would have the right to
seek the child's return under Articie 3.

The Perez-Vere Report gives some
limited guidance es to how CA's are 1o
cooperate to secure the exercise of
access rights:

. it would be advisable that the child's
name not appear on the passport of the
holder ol the right of access. whilst in
‘ransirontier’ access cases it would be
sensible for the bolder of the access rights to
give an underiaking to the Central Autnority
of the chiid's habiual residence to return the
child on a particular date ang to indicate also
the places where he intends te stay witk tae
chiid.-A copy of such an tndertaking would
then be sent to the Cenxs! Authority of the
habitual residence of the holder of the access
rights. as well as to the Centrsl Authority of
the State in which he has stated his intention
¢of staying with the child. This would enabie
the authorities to know the wheresbouts of
the child at any time and 10 se! in motion
proceedings for bringing about its rene. as
so0n 2s tne stated time-limit hes expired. Of
course. none of the measures could by itself
ensure that access rights are exercised
properly, but in any event we believe that
this Report can go no further: the specific
measures which the Central Autnonues
concerned are abje-to take will depend on the
circumstances of each case and on the
capacity to act enjoved by each Cental
Authority. Perez-Vera Repoﬂ paragraph 128
&t page 466.

D. Alternative Remedies

in addition to or in lien of invoking -
Article 21 to resolve visitation-related
problems, under Articles 18, 20 and 34

an aggrieved parent whose access nghts.

have been violated may bypass the CA °

and the Convention and apply directly

to the judicial authorities ofa .
Contracting State for relief under other
applicable laws.

Federal Register | . 51, N 3

In at least one case it is [oreseeable
that a parent abroad will opt in favor of
local U.S. law instead of the Convention.
A noncustodiel parent abroad whose
visitation rights are being thwarted by
the custodial parent resident in the
United States could invoke the UCCJA

. to seek enforcement of an existing

foreign court order conierring visitation
rights. Pursuant to section 23 of the
UCC]A. a state court in the United
States could order the custodiel parent
to comply with the prescribed visitation
period by sending the child to the parent
outside the United States. This remedy
is potentially broader and more
meaningful than the Convention remedy,

“ since the latter does not include the right

of return when a custodial parent
obstructs the noncustodiel parent’s
visitation rights. i.e.. by refusing to allow
the other parent 1o exercise those rights.
It is possible that & parent in the United
States seeking to exercise access rights
with regard 1o a child habitually
resident abroad may similarly find
greater relief under foreign law then
under the Convention.

V1. Miscellaneous and Final Clauses
A. Article 36

Articie 36 permits Contracting States
to limit the rescictions to which a
chiid’s return may be subject under the
Conventior. J.., expand the return

"obligation or cases to which the

Convention will apply. For instance. two
O: more counries may agree to extend
coverage of the Convention to children
beyond their sixteenth birthdays. thus
expanding upor Article 4 Or, countries
may agree o apply the Convention
retroactively 10 wrongful removal and
retention cases arising prior to its enTy
into force for those countries. Such
agreement would remove any ambiguity
concerning the scope of Article 35. The
Department of State is not proposing
that the Urited States make use of this
Article.

E Articles 37 anc 38
Chaple' V1 of the Hague Convention

‘.consxsts of nine final clauses concerned
" with procedural aspects of the treaty,. -

mos! of which are self-explanatory.

Article 37 provides that states which
were members of the Hague “Conference "

~on Private Interpational Law at the time

:of the Fourteenth Session [October 1980}
... may sign and become patties to the . .
Convention by ratification. acceptance .

-or approval. ngmﬁcantl) ‘under Article

“"38 the Convention is open to accession

by non-member States, but enters into
force only between those States and
member Contracting States which

" Convention. Article 38.
C. Articles 43 and 44

. In Article 43 the Convention provides
that it enters into force on the first day
of the third calendar month after the
third country has deposited its
_:instrument of ratification, acceptance,

» approval or accession. For countries that

become parties to the Convention
subsegquently, the Convention enters
into force on the first day of the third

. calendar month following the deposit of -
- the instrument of ratification. Pursuant

to Article 43, the Convention entered
into force on December 1, 1883 among
France. Portugal and five provinces of
Ceaneada. and on january 1. 1984 for
Switzerland. As of January, 1988 it is in
force for ell provinces and territories of
Canade with the exception of Alberta,
the Northwest Territories. Prince
Edward Islend and Sasketchewan.

The Convention enters into force in

’ ratifving countries subject to such -

declarations or reservations pursuant to
Articles 39, 40. 24 and 286 (third
paragraph) as may be made by each
ratifving country in accordance with
Article 42.

The Convention remeins in force for
five vears from the date it first entered
into force (i.e.. December 1. 1983), and is
renewed tacitly every five years absent
denunciations notified in accordance
with Article 44
D. Aruicles 39 and 40

Article 38 euthorizes a Contracting
State to declare that the Convention
extends to some or all of the territories

. for the conduct of whose international

relations it is responsible.

Under Articie 40. countries with two
or more tectitorial units having different
svstems of Jaw reiative to custody and
visitation rights may declare that the
Convention extends to all or some of
them. This federal state clause was
included at the reguest of Canada to
take account of Canada’s special
constitutional situation. The Department

- -- of State is not proposing that the United
““"States make use of this provmon._Thus.

*if the United States ratifies the
Convention, it would come into force

" throughout the United States as the
supreme law of the land in every state
‘and other ;unscucnon.

E AHJJB a..

Amcle §1is another provxsxon
inserted at the request of one country,

““and is best understood by reciting the

reporter's explanatory comments:

Finally a word should be said on Article 41.

since it contains & wholly novel provision in

spec!ncauy accept their accession to the
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Hague Conventions. It also appears in the
other Conventions sdopted at the Fourteenth
Session. i.e.. the Convention on International

_ Access to Justice, at the express request of

the Australian delegation.

This article seeks to make it clear that
ratification of the Convention by a State will
carry no implication as to the internal
distribution of executive, judicial and
legisiative powers in that State.

This may seem self-evident, and this is the
point which the head of the Canadian
delegation made during the debates of the
Fourth Commission where it was decided to
insert such a provision in both Conventions
(see P.~v. No. 4 of the Plenary Session). The -
Canadian delegation. openly expressing the
opinion of a large number of delegations,
regarded the insertion of this article in the
two Conventions as unnecessary.
Nevertheless, Article 41 was adopted, largely
to satisfy the Australian delegation. for which
the absence of such a provision would
apparently have created insuperable
constitutional difficulties. Perez-Vera Report,
paragraph 149 at page 472.

F. Article 45

Article 45 vests the Ministry of
Foreign Affairs of the Kingdom of the
Netherlands, as depository for the
Convention, with the responsibility to
notify Hague Conference member States
and other States party to the Convention
of all actions material to the operation
of the Convention.

Anpex A

The followiﬁg mode! form was
recommended by the Fourteenth Session
of the Hague Corference on Private
Intern:ational Law (1980) for use in
making applications pursuant to the
1980 Hague Convention on the Civil
Aspects of International Child
Abduction for the return of wrongfully
removed or retained children. The
version of the form to be used for
requesting the return of such children
trom the United States will pmnablv
seek additional information. in
particular to help authorities in the
United States in efiorts to find a child
whose whereabouts are not knewn to
t'ne applicam
Request for Return

Hague Convenuon of ..5 October 1980 on .
the Civil Aspects of lmemauonal Child -
Abduction.

Reguesting Central Authority or Applicant

Requested Authonty
Concemns the following child: -
who will attain the age of 16 on
16—,
Note.~The followmg parbcu'larx should be
completed msofar as possxble '

R e

l—ldenmy of the Child and its Parents
1 Child

Name and first names

Date and place of birth

Passport or identity card No.. if 8n¥...ccoueeeeece

Description and photo. if possible (see
annexes)

2 Parents 1

21 Mother: v

Name and first names.....

Date and place of birth

Nationality

Occupation

Habitual residence

Pasasport or identity card No.. if any.....u....

2.2 Father:

Name and first names

Date and place of birth

Nationality

Occupation

Habitual residence

Passport or identity card No.. if any .

2.3 Date and place of marriage...ermccesenas

ll—Requesting Individual or Institution {who

actually exercised custody before the
removal or retention) '
3 Name and first names

Nationality of individual applicant.............
_Occupation of individual apphcant—........

Address

Passport or identity card No.. if 80Yecsennee

Relation to the child
Name and address of legal adviser. if
any
Ili—Place Where the Child Is Tnought To Be
41 Information concerning the person
alleged to have removed or retained the
child
Name and firs: names
Date and place of birth. if known.—e-...... -
Netionality. if known
Occupation
Last known address
Passport or identty card No.. if 8y cvcmneee
Description ané photo. if possible (see
annexes)
42 Address of the child
4.3 Other persons who might be abie
to supply additional information
reiating to the whereabouts of the
child
IV—Time. Place. Date and Circumstances.of
the Wrongiul Removal or Retention

PRrpve S

-V—Factual or Legal Grounds ]usufymg the ..

Reqwsl

- VI—Civil Proceedings in  Progress

' VIl-Chllu Is To Be Returned To U

VIii—Other Remarks

IX—List of Documents Attached*

Date
Place

- Signature and/or stamp of the requesting

Central Authority or applicant
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Crouch. R.E.—Effective Measures Against
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international d'enfants. du 25 octobre 1980:
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internationales Recht (1981}. p. 119.

Dver, A—International child abduction by
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International Chilé Abduction Comes to
Caneda: 4 Can. }. Fam. L. [1963). p. 5.
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-Address
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" b. Proposed arrangemems for return of
the ¢-ml¢l L B

*E£.§. Certified copy of relevant decision or
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. or affidavit as to the applicable law: infcrmation

relating to the social background of the child:
authonzation empowering the Central Aulnorny 10

. act on behalf of applicant.



10516 Federal Regist%\L_ol. 51. No. 58 / Wednesday. March 2642986 / Notices
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Der Uniform Child Custody Jurisdiction Act—
Rechtsvergleichende Betrachtungen zu
1nternationalen Kindesentfuehrengen, Verlag -
fur Standesamtswesen, Frankfurt am Main, ‘
1982. : .
Morgenstern, B.R.—The Hague Convention
on the Civil Aspects of International Child
Abduction: The Need for Ratification: 10
N.CJ. In'l L & Com. Reg. {1985). p. 463.
Reymond. P.H.—Convention de La Haye et
Convention de Strasbourg. Aspects
comparatifs des conventions concernant
'enlevement d'un enfant par I'un de ses
parents; Revue de droit suisse 1981, p. 328.
Schulman, }.—cf. Hoff, P.
Vink. E.LM.—Enkele civielrechtelijke
aspecten van de internationale ontvoeringen
van kinderen door een van de ouders: Leiden,
mai 1981. o )
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Westbrook. G.R.—~Law and Treaty .
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[FR Doc. 86-6485 Filed 3-25-86: 8:45 am]
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| Titte or Percant of
Name relationship pag‘efm?s?p
Fiobert W. { Lmited Partner...... 1.562
Hughes. !
Chiis Hante .......... ! Limited Panner..._. 294
Kenneth P | Limtted Partner...... 2.00
DeAngetis. - |
Jesepn C. ; Limited Partner...... 1.00
Arggeona. |
Petar T Flawn......! Limited Partner...._ .500
Fiobert W. Foss...| Linvted Partner__ 177
Jettery C. Garvey. Limited Partner...... 7.537

The Licensee will retain its present
name and location.

Matters involved in SBA's
consideration of the Application include
the general business reputation and
character of the proposed owners and
management, and the probability of
successful operations of the new
company under their managenment
including profitability and financial
soundness in accordance with the Small
Business Investment Act and the SBA
Rules and Regulations.

Notice is further given that any person
may, not later than 30 days from the
date of publication of this Notice, submit
written comments on the proposed SBIC
to the Deputy Associate Administrator
for Investment, Small Business
Administration, 1441 L Street, NW.,
Washington. DC 20416.

A copy of the Notice shall be

published in a newspaper of general
circulation in Austin, Texas.
(Catalog of Federal Domestic Assistance
Program No. 59.011, Small Business
Investment Companies)

Dated: june 17. 1988.

Robert G. Lineberry,
Deputy Associate Administrator for
Investment.

{FR Doc. 88-14303 Filed 8-23-88: 8:45 am]
BiLLING COOE 8025-01-M

DEPARTMENT OF STATE
[Public Notice 1067)

Hague Convention (Muitilateral Treaty)
on international Child Adduction

Enters Into Force on July 1, 1988

The 1980 Hague Convention on the
Civil Aspects of International Child
Abduction will enter into force for the
United States oh July 1. 1988. From that
date on the Convention will be in force
between the United States and the
following countries already parties to it:
Australia, Canada. France, Hungary.
Luxembourg. Portugal. Spain.
Switzerland and the United Kingdom.
" The Convention provides for the ..
prompt retirn of children abducted to.
or wrongfully retained in. a country

when both that country and the country
of the child's habitual residence are
parties to the Convention and for so
long as the child is under age 16. The
return obligation, which is subject to
certain limited exceptions. applies
whether or not there is an outstanding
custody decree for the child and
regardless of the child's nationality.

The U.S. Central Authority under the
Convention, which will provide limited
assistance to those seeking to avail
themselves of the Convention benefits
and screen incoming requests from other
countries, will be located in the State
Department's Bureau of Consular
Affairs. Additional information
concerning the Canvention, including a
guide for child abduction victims and
advice about prevention, may be
requested by telephoning (202) 647-3666
or writing to the following address:
Office of Citizens Consular Services
{CA/OCS/CCS]), U.S. Department of
State, Washington, D.C. 20520.
Regulations setting out the procedures
that will be followed by the U.S. Central
Authority are being published in the
Federal Register of June 23, 1988 and in
22 CFR Part 84.

The United States ratified the
Convention subject to two reservations
that require the translation into English
of return requests and accompanying
documents addressed to the United
States and specify that the United States
will not be bound to assume the costs
arising from court proceedings and use
of legal counsel. In order to provide for
the uniform and effective
implementation of the Convention in the
United States, Congress enacted the
“International Child Abduction
Remedies Act”, Pub. L. No. 100-300,
which deals primarily with requests for
the return of children from the United
States and which addresses such
matters as the courts having jurisdiction
to hear return requests in the United
States, venue, the burden of proof to be
met by the petitioning parent and the
respondent, and certain functions of the
U.S. Central Authority.

The certified English text of the Hague
Convention, certain other documents.
and the lengthy legal analysis of the
Convention that was before the Senate
Foreign Relations Committee during its

-deliberations on the Convention, may be

found in the notice of the Department of
State in the Federal Register of March

26, 1988 (Vol. 51, No. 58) at pages 10494 .

to 10516. That notice constitutes the only
official U.S. Government publication of
the English text of the Convention
cutrently available.

.- Information about present and future
“countries party to the Convention may -

be obtained from the U.S. Central
4]

T

Authority. above. and from the
Department's Office of Treaty Affairs at
(202) 647-1736.

Peter H. Pfund, -

Assistant Legal Adviser for Privote
International Low.

June 21, 1988.
[FR Doc. 8614334 Filed 6~23-8A: 8:43 am|
BILLING CODE 4710-08-M :

DEPARTMENT OF TRANSPORTATION
Coast Guard
{CGD 88-045])

Meeting of the Training and
Qualifications Working Group for the .
Subcommittee on Yapor Control,
Chemical Transportation Advisory
Committee

AGERCY: Coast Guard, DOT.
Achon: Notice of meeting.

SUMMARY: Pursuant to section 10{a)(2) of
the Federal Advisory Committee Act
(Pub. L. 92-483; 5 U.S.C. App. I}. notice is
hereby given of a meeting of the
Training and Qualifications Working
Group for the Subcommittee on Vapor
Control of the Chemical Transportation
Advisory Committee {CTAC). The
Subcommittee is considering
requirements for tank vessels and
waterfront facilities which use vapor
control systems. The purpose of the
working group is to develop
recommended standards for the training
and qualifications of personnel involved
in the loading of tank vessels with vapor
control systems in use. The meeting will
be held on Thursday. July 21. 1988 in
Room 1303, U.S. Coast Guard
Headquarters, 2100 Second Street, SW..
Washington, DC. The meeting is
scheduled to begin at 8:00 a.m. This will
be the initial organizational meeting of
the working group.

DATE: Attendance is open to the public.
Members of the public may present oral
statements at the meetings. Persons
wishing to present oral statements
should notify the Executive Director of ..
CTAC no later than the day before the
meeting. Any member of the public may
present a written statement to the
Subcammitiee st any ime.

FOR FURTHER INFORMATION CONTACT:
Lieutenant Commander R.H. Fitch. U.S.
Coast Guard Headquarters {C-MTH-1).
2100 Second Street SW., Washington.

" “DC 20593-0001. (202) 267-1217,
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PUBLIC LAW 100-300—APR. 29, 1988 102 STAT. 437

Public Law 100-300
100th Congress
An Act

To eatablish procedures to imp! t the Convention on the Civil Aspects of Interna-
tional Child Abduction, done at The Hague on October 25, 1980, and for other
purposes.

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the "International Child Abduction
Remedies Act''.

SEC. 2. FINDINGS AND DECLARATIONS.

(a) FinDiNGs.—The Congreas makes the following findings:

(1) The international abduction or wrongful retention of chil-
dren is harmful to their well-being.

(2) Persons should not be permitted to obtain custody of
children by virtue of their wrongful removal or retention.

(3) International abductions and retentions of children are
increasing, and only concerted cooperation pursuant to an inter-
national ageement can effectively combat this problem.

(4) The Convention on the Civil Aspects of International Child
Abduction, done at The Hague on October 25, 1980, establishes

leﬁal rights and procedures for the egrompt. return of children
who'h

"have been wrongfully removed or retained, as well as
for securing the exercise of visitation rights. Children who

are wrongfully removed or retained within the meaning of -

the Convention are to be promptly returned unless one of the

narrow exceptions set forth in the Convention applies. The'
Convention provides a sound treaty framework to help resolve’
the problem of international abduction and retention of chil-:
dren and will deter such wrongful removals and retentions. -

(b)  Decrarations.—The Congress makes the . following
declarations: . .
(1) It is the purpose of this Act to establish procedures for the
implementation of the Convention in the United States.

(2) The provisions of this Act are in addition to and not in liet:

of the provisions of the Convention.
(3) In enacting this Act the Congress recognizes—

(A) the international character of the Convehtion; and -

(B) the need for uniform international interpretation of
the Convention.
(4) The Convention and this Act empower courts iri the United
States to determine only rights under the Convention and not
the merits of any underlying child custody claims.

SEC. 3. DEFINITIONS.
For the purposes of this Act—

(1) the term “applicant” means any person who, pursuant to

the Convention, files an application with the United States

Apr. 29, 1988
{H.R. 3971)

International
Child Abduction
Remedies Act.
42 USC 11601
note,

. 42 USC 11601.

42 USC 11602,
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Appendix A

LETTER OF TRANSMITTAL

. Tie Winre Houar, October 50, 1985.
To the Senate of the United States:

With a view to receiving the advice and consent of the Sennte to
ratification, [ tranamit herewith a certified copy of the Hngue Con-
vention on the Civil Aspecta of International Child Abduction,
adopted on October 24, 1980 by the Fourteenth Senmion of the

Hague Conference on Private Internantional Law and opened for -

signature on October 25, 1980, : .

e Convention is designed to secure the prompl return of chil-
dren who have been ahducted from their country of habitunl resi-
dence or wrongfully retained outside that country. It also seeks to
facilitate the exercise of visitation righta ncroes internationnl bor-
ders. The Convention reflects a worldwide concern about the harm-
ful effects on children of parentnl kidnapping and a strong desire
to fashion an efTective deterrent to such conducl. .

The Convention's appronch to the problem of internationnl child
abduclion is a simple one. The Convention is designed promplly lo
reatore the factun! situntion that existed prior to n child's removal
or retention. It does not seek to settle diaputes nbout legal custody
rights, nor does it depend upon the exintence of court orders ns a
condition for returning chiYgren. The international nbduclor is
denied legnl advantage from the abduction to or retention in the
country where the child is located, as resort to the Convention is to
effect the child's swilt return to hia or her circumatancesa before the

“sbduction or retention. In moat cnses this will menn return to the
country of the child’s hnbitlual regsidence where any dispute nbout
custody rights can be heard and settled.

The Convention calls for the establishment of n Centrnl Author-
ity in ever?' Contracting State to nasist applicants in securing the
return of their children or in exercising lrmir custody or visitation
ri?hm. and Lo coopernte nnd coordinate with their counterpnrts in
other countries toward these ends. Moreover, the Convention estab-
lishes a.judicinl remedy in wrongful removal or retention cnnes
‘which permils an nggrieved parent to seek n court order for the
prompt return of the child when voluntary ngreement cannot be
.achieved. An aggrieved pnrent mny pursue {mlﬁ of these courses of
action or geek a judicinl remedy directly without involving the Cen-
tral Authority ol"the country where the child in locnted.

" The Convention would represent an important addition to the
State and Federal lnws currently in effect in the United States that
. are designed to comhnl parental kidnapping—apecifically, the Uni-
form Child Cur;tod?' Juriadiction Act now in effect in every State in
the country, the Parental Kidnapping Prevention Act of 1980, the
1982 Missing Children Act and the Klisaing Children’s Assistance

. and streamlined procedures for the prompt return of international-

. congressionnl initiatives dealing with the problem of intentabeq

2

Act. It would significantly improve the chances a parent in the
United States hns of recovering a child from a foreign Contracting
State. It also provides r clearcut method for parents abroad to
apply for the return of children who have been wrongfully taken to
or retained in this country. In short, by establishing a legal right

ly abducted children, the Convention should remove many of the
uncertainties and the legal difficulties that now confront parents in
internationnl child abduction caees.

Federal legislation will be submitted to provide for the smooth
implementation of the Convention within the United States. This
legislation will be consistent with the spirit and intent of recent

child abduction and missing children,

United States ratification of the Convention is supported by the
American Bar Aasociation. The authorities of many States have in-
dicated a willingness to do their part to assist the Federal govern-
ment in carrying out the mandates of the Convention.

I recommend that the Senate give early and favorable consider-
ntion to the Convention and accord its advice and consent to ratifi-
cation, subject to the reservations described in the accompanying
report of the Secretary of State.

RonaLD ReAGAN.
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LETTER OF SUBMITTAL

DepanrtmenT OF STATE,
o « Washington, October 4, 1985,

' The Parswpene, 7 L

" The White House. b : '
. Tux Preainent: 1 have the honor to submit Lo you the lagua
" Convontion on the Civil Anpects of International Child Abduction
..with_the recommendation that it be tranamitted to the Sennta for
* its advice and consent to ratificntion.

The Convention was adopled on October 24, 1980 nt the Four.

: teenth Seesaion of the Ilngue Conference on ['rivate Internntional
. Law .in Plenary Seasion hy unanimous vote of twenly-three

member states of that orﬂnnlmtion. The Convention wna opened for
" signatura on ,October 25, 1980, at which time it was aigned by
- Canada, France, Greece and Swilzerland. It waa aigned on behnlf of
_, the United Stotes on December 23, 1981, and hoa nlso heen nigned
“ by, Belgium and Portugnl. The Conventlon Ia In force for France,
: Portugal, Switzerland and most parta-of Canadn,
_._The _Convention stemmed from a proposal firnl advanced at n
" Hoague Conference, Specinl Commirsion meeting in 1976 that the
i’ Conference;frepﬁre,n.lrentyweoponaive to the global problem of
“international child abduction..The overriding objective wnnr to spnre
‘children the delrimental.emotional effects nsnocinted with transna-
:’Ition’nlipn‘rentnl kidnapping. . s . .

i The Convention. entablishes' n system of adminintrative and legal
“protedures to bring,.nbout the prompt return of children who nre
‘wrongfully removed.lo or retnined.in a Contracting State. A remaov-
,al or; retention is wrongful within the menning of the Convention if
‘it violntea custody, rights that.are defined In an ngreoment or court
‘ordef, or. that arine gvy,o rration of law, provided these righta nre
actiinlly; exercised .(Article 3), Le., custody haa not In effect been
*nbandoned. The, Convention npplies to abductions that occur both
“before and nfter issunnce of custody decreen, na well na nbductiona

:byhn)joint custodian (Article 3). Thus, a custody decree Ia nol n pre- -
. requ

site to invoking the Convention with n view to securing the

_child’s return. By promptly. restoring the status quo ante, subject to

‘exprena requirements and exceptiona, the Convention sceka {o deny
.the,abductor legnl advantagn In the country to which the child has
been tnken, 88 the courts o? that country nre under a trenty obliga-
tion;lo.return the child - without conducting legn! proceedings on
the merits of the underlying conflicting custody claima.

_ Ench jcountry muuheatnl.js_inh at lenst one nationnl Central Au-
thority primarily to process’ incoming and oulgoing requesta for ns-
sistance in securing the return of a child or ﬁle exercise of viailn.
tion,rights (Article 6). In the United Slates the Central Authority

A T : BTN b} '

- ond coordinate arrangementa for the child’'s return travel (Article

. reached nn sge or degree of maturity making it appropriate to con-

- lenser extent. than custody righta (Article 21). The remedies for

ia Lo be located in an exialing agency of the federal government
which will, however, need to rely on state and local facilities, in-
cluding the Federal Parent Locator Service and the private bar, in
carrying oul the mensures listed in Article 7 of the Convention.
These measures include bent efforls to locate abducted or retsined
children, explore poaaibilities for their voluntary return, facilitate
provision of legal nervices in connnction. with judicial proceedings,

.

Articles 11-17 nre the mnjor provisione governing legal proceed-
ings for the return of nn abducted child. Under the Convention, if a
proceeding is brought lees than a year from the date of the removal
or relention and the court finde lf‘:at the conduct was wrongful, the
court is under a treaty obligation to order the child returned.
When proceedings are brought a year or more afler the date of th
removal or retention, the court is still obligaled to order the chi,‘
returned unless the person resisting return demonstrates that t
child in settled in the new environment (Article 12),

Although the Convenlion ceases to apply as soon aa a child
reaches sixteen years of nge (Article 4), it Sm not limit the power
of approYriate authoritiea to order the return of an sbducted or
wrongfully retained child at any. time pursuant to other lawn or -
procedures that may make return in the absence of a treaty obliga-
tion posaible (Article 18). . ;

Articles 13 and 20 enumerate thore exceptional circumstances
under which the court is not obligated by the Convention to order
the child returned. The Vervon opposing return of the child bears
the burden of proving that: (1) cuatody rights were not actually
being exercised at the time of the removal or .retention by the
person seeking return or the person seeking return had consented
to or subsequently acquiesced in the removal or retention; or (2)
there is a grave risk that return would expoae the child to physical
or paychological harm or:otherwine place the child in an intoler-
able situation. A court also hes discrelion to refuee to order a child
returned if it finda that the child objects to being returned and has

sider his or her views (Article 13). A court may alro deny a request
to return a child if the return would not be permitted the fu
damental principles of the requeated State relating to the pro
tion of humnan rights and fundamental freedoms (Article 20).
Unlena one of the enumerated exceptions to the return obligation is
deemed to apply, courts in Contracting States will be under a
treaty obligation to order a child returned. ‘
Visitation rights are also protected by the Convention, but to a

breach of the “accean righta™ of the non-custodjal parent do not in-
clude the return remedy provided bz' Article 12. However, the non-
custodial parent may nppfy.to the Central Authority under Article
21 for "organizing or securing the effective exercise of rights of
nccess.” The Central Authority is Lo promote the peaceful enjoy-
ment of these rights. The Convention is supportive of the exercise
of visitation righta, ic.. visita of children with non-custodial par-
enta, by providing for the prompt return of children if the non-cus-

————
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todinl pnrent ahould acek to retain them beyond the end of the visi.
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tation period. In this wany the Convention arcka to nddresn the .

major concern of n custodinl parent about permitting a child to
vinit the non-custodinl parent abrond.

If the Convention machinery succeeda in rapidly restoring chil-
dren to their pre-abduction or pre-retention circumatnnces, it will
have the desirable effect of deterring parentnl kidnapping, as the
legal.and other incentives for weongful removal or retention will
have been eliminaled. Indeed, while it I8 hoped that the Conven-
tinn will be effective in returning children in individual canca, the
full extent of ils succens may never by quantifinble as nn untold
number of potential parental kidhappings mny have beon deterred.
. 'This,country’s participation In the devclormanl of the Conven-
tion wan a logicnl extension of U.S. membership in the lingue Con-
ferencn on Private International Law and bipnrtiann domestic con-
cern,with interstate parental kidnapping, n phenomenaon with roota
in the high U.S. divorce rate and mobility of the ropnlnlion. In re-
agonue.to the public outcry over parental kidnn r ng, nll states nnd
the District of Columbin enncted the Uniform gm« Custody Juris.
diction Act (UCCJA), and Congress haa enncted the Parental Kid.
napping Prevention Act (PKPA), the Misaing Children Act, and the
Misqing Children’s ;Assistince sAct. Thene statutes nddresa nlmoat
exclunively problems. nssocinted with inter-stnte pnrental kidnap-
ping.;The Convention will expand the remedien available lo victims
of parental kidnapping from or to the United States. .
“The, Convention will be of greant assistance to pnrents in the
United States whosee children sre wrongfully taken to or retained
in other Contracting States. Such persons now have no choice but
to’ utilize. laws_and procedures applicnble to recognition and en.
forcement of foreign custody decrees in the country in which the
child, is located. It is often neceasary to retain a foreign lnwyer and
to ﬂpEIy,or.renpply,‘l’or} custody to a foreign court, which typicnlly
riw‘t e U.S. petitioner ‘ngainat the abducting pnrent who mny have
1is or, her, origina in that foreign country and mny thun have the
benefit of defending. the custody suit in whnt may be a friendly
forum. The Convention, will be-especinlly meaningful to parents
whoee children are nbducted before U.S. custody ordera have been
issued because return proceedings under the Convention are not
contingent upon the existence of such orders.

At;any'riven;lime;during the pnst severn! yeam, about half of
the several hundred requests to the Depnartment of State for nanint.
ance in recovering children taken out of the United States have in.
volved ahductions to countries. which participnted in the prepnra.
tion and negotiation of the Hn‘fu Convention. This suggests that
U.S. ratification of the Conventlon, and ils ultimate rntification by
many of ,those other countries, ia likely to benelit n aubatantinl
number of . future victim children and pnarents reniding in the
United States.,, ...~

K '«),.‘, p v ‘:‘v,z R .
For parents residing ‘outside, the United Stntes whore children

have been wrongfully inken to or retnined in thia country, the Con-
vention will likewise serve an.a vehicle for prompt return. In such
cases, involving viololions of: existing forcign court orders, the
victim parent oulside the United States mny cither invoke the Con-
vention or seek return of the child in connection with an nction for
recognition of the foreign custody decree pursuant to the UCCJA

6

or other available means. The Convention will be expecially advan.
tngeous in pre-decree abduction cases where no court order exists
that may be enforced under the UCCJA.

The Convention has received widespread support. The Secretary
of State’'s Advisory Committee on.Private International Law—on
v:'hich ten major national legal organizations interested in interna-
tional efforta to unily private law are represented—has endorsed
the Convention for U.S. ratification. The House of Delegates of the
Am'erican Bar Associntion adopted a resolution in February, 1981
urging U.S. signature and ratification of the Convention, U.S. rati-
fication is also supported by the Department of Justice and the De-
partment of Health Services. In reply to a State Department letter
mq_uirmg whether and how the states of the United States could
araist in implementing the Convention if it were ratified by the
Ur_nto.rl States, officials of many states welcomed the Convention in
principle and expreesed general willingnees to cooperate with th
federal Central Authority in its implementation.

The Department believes that federal legislation will be needed
fully to give effect to various provisions te}‘tho Convention. Draft
legislation is being prepared for introduction in both houses of Con-
greea. The United Stales instrument of ratification would be depos-
ited only after eatisfactory legislation has been enacted. -’

1 recommend that the United States enter two reeervations at

" the timé of deposit of its instrument of ratification, both of which

nre speciﬁcnll.y permitted by the Convention. L -
(1) The United States should enter a reservation to ensure that
nll documents sent to the U.S. Central Authority in a foreign lan-

gunge are accompanied by a translation into English. The reserva-
tion should read: . ~

__ Pursuant to the second paragraph of Article 24, and Ar-
ticle 42, the United States makes the following reserva-
tion: All applications, communications and other docu-
menls sent to the United States Central Authority should
be accompanied by their translation into English. '

{2) The second reservation should read:

Purguant to the third paragraph of -Article 26, the
Uniled States declares that it will not be bound to assume
nny costs or expenses resulting from the participation of
!egnl counsel or advisers or from court and legal proceed-
ings in connection with efforts to return children from the
United States pursuant to the Convention except insofar
as those costs or expenses are covered by a legal aid pro-
gram,

1t is hoped that the Sensate will promptly consider this Conven-
tion and give its advice and consent to its ratification by the
United Slates.
Respectfully submitted,
Grorce P. Snurrz.
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Appendix_ B ‘

CONVENTION ON THECIVIL ASPECTS OF INTERNATIONAL
CHILD ABDUCTION

The States signaiory 1o the present Convention,

Firmly convinced that the interests of children are of
paramount |mpm’uncc in matiers rcl.lung to lhc:r cusmd»

Desiring to protwet children internationally from the
harmful effects of their wrongful removal or retention and
w establish procedures 1o ensure their prompt return to the
State of their habiual residence. as wcll as to secure

‘protection for rights of access.

Have resolved (o conclude a Convention to this effect. and
have agreed upon the following provisions —

CHAPTER 1 = SCOPE OF THE CONVENTION

Arucle |
The abjects ol the present Convention are —

¢ 10 secure the prompt retum of children wrongtully
removed 10 or rewained in any Conracting State: and

b 10 ensure that rights of custody and of access under the
law of one Contracting State are effectively rtsPccxcd in the
other Contracuing Smes

Article 2

Contracting States shall take all appropriate measures to
secure within their temritones the 1mplementation of the
objects of the Convention. For this purpose they shall use
the most expeditious procedures available.

Article 3

The removal or the retention of 2 child is 10 be considered
wrongful where — -

¢ itis in breach of rights of cusiody auributed to a persorn.,
an insutuuon or any other body. either jointly or alone.
under the law of the State in which the child was habitually
resident lmncdxazcw before the removal or retention: and

b a1 the ume of removal or reiention those rights were
actually exeraisec. entner jointly or alone.. or would have
been 50 exertised but for the removal or retenuon.

The rights of custody mentioned in sub-paragraph a above.
may arise in parucuia— by operation of iaw or by reason of a
|ud|cxal or administative decision, or by reason “of an apree-
ment having legal efiect under the l2w of that State.

Ariicle 4
The Convention shall apply to any child who was habitually

resident in a Contracung State immediately before any -

breach of custody or access rights. The Convention shall
ccase 10 apply when the child attains the age of 16 years.

Article 5 .
For the purposes of this Convention —

a ‘rights of custody’ shall include rights rclaung to the care
of the person of the child and, in particular, the right 10
determine the child’s place of residence:

b ‘rights of access’ shall include the right 10 take a child for
a limued period of time 10 2 place other than the child's
habitual residence.

CHAPTER 1l — CENTRAL AUTHORITIES

Ariicle 6
A Contracting State shall designaic a Central Authority to

" discharge the duties which are imposcd by the Convention

upon such authorities.

Federal States, States with more than one sysiem of law or
States having autonomous territorial organizations shall be
frec 1o appoint more than one Central Authority and to
specify the territonial extent of their powers. Where a State’
has appointed more than one Central Authomy. it shall
designate the Central-Authority 1o which apphcanons may
be addressed for transmission 1o the appropriate Central
Authority within that State.

Arucle 7

Central Authorities shall co-operate with each other and
promote co-Operation amongst the competent authorities in
their respective States 10 secure the prompt return ol
children and 10 achieve the other objects of this Convention.

In panicular. either directly or through any intermediary.
they shall 1ake all appropriate measures —

¢ 1o discover the whereabouts of 2 child who has been
wrongfully removed or reiained:

b 10 prevent further harm to the child or prejudice to
interesied panies by taking or causing 10 be taken
provisional measures:

¢ 10 secure the voluntary retermn of the child or te bring
about an amicable resolution of the issues:

d 1o exchange. where desirable. information relating 10 the
social backvround of the child:

¢ o provide informauion of a general character as to the
law of their State i connection with the appl:cauon of the
Conventiorn:
J 1o initiate or facilitate the instittion of judicial or ad-
ministrauve proceedings with a view to obuaining the return
of the child and. in 2 proper.case. to make arrangements for
organizing or secunng the effective exercise of nghts of
access:

where the circumsiances so require. to provide or
facilitate the provision of lzgal aid and advice. mcmdmz the
panticipation of legal counsel and advisers; |5 o sl oo
h 10 provide such administratve arrangements as may be
necessary and appropnalc 10 secure lhe safe retumn o{ 1hc_
child: :
i 10 keep cach other informed with respect 1o the opcrnuon
of this Convention and. as far-as possibie. to eliminate any
obstacles to its application.
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CHAPTER 111 — RETURN OF cuu_onw.

Article 8
Any person. institution or other body claiming that a child

has been removed or retained in breach of custody righis-

may apply cither 10 the Central Authority of the child’s
habitual residence or to the Central Authority ol any other
Contracting State for assistance in securing the return of the
child.

The application shall contain —

a information concerning the identity of the applicant. of -

the child and of the person alleged 10 have removed or
retained the child:

b where available. the date of birth of the child:

¢ the grounds on which the applicant’s claim for return of
the child is based: -

d all available information relating to the whereabouts of
the child and the identity of the person with whom the child
is presumed to be.

The application may be accompanied or supplemented
by -

e an authenticated copy of any relevant decision or
agreement:

[ a cenificate or an aflidavit emanaung from 2 Central
Authority. or other competent authority of the State of the

child’s habitual residence. or from a qualified person. con-
terning the relevant law of that State:

£ any other relevant document.

Article 9

If the Central Authority which teceives an application
referred to in Article 8 has reason to believe that the child is
i another Contracting State. it shall directly and without
delay transmit the appiication 10 the Central Authoruy of
that Contracting State and inform the requesting Central
Authority. or the applicant. as the case may be.

Arncle 70
The Central Authority of the Stare where the child is shall

take or cause 1o be taken all appropriate measures in order

to obtain the voluntary return of the child.

Anrticle 1 .

Toe judicial or administrative authorities of Contracting
States shali act expeditiously in procesdings for the return of
children.

- If the judicial or administrative authority concerned has not

reached 2 decision within six weeks from the date of
commencement of the proceedings. the applicant or the
Central Authority of the requested State. on ils owa

initiative -or if .asked by the Central Authority of the
requesting State. shall have the right 1o request a statement ™~

of the reasons for the delay.-If 2 reply is received by the
Central Authonity of the requesied State. that Authority
shall transmit the reply 1o the Central Authority of the

. Tequesting State. or 10 the applicant. as the case may be.

Article 2 == -0 0 nat

Where a child has been wrongfully removed or retained in
terms of Article 3 and. at the date of the commencement of

the procccdingsgrc the judicial or administrative
authority of the Coniracung State where the child is. a

peniod of less than one year has elapsed from the date of the
wrongful removal or retention, the authority concerned
shail order the retumn of the child forthwith.

The judicial or administrative authority, even where the
proceedings have becn commenced afier the expiration of
the period of onc year referred 1o in the preceding
paragraph, shall also order the return of the child. uniess it is
demonstrated that the child is now seitied in its new en-
vironment.

Where the judicial or administrative authority in the .
requested State has reason 1o believe that the child has been
taken 10 agother Siale. it may siay the proccedings or
dismiss the application for the return of the child.

Arsicle 13
Notwithstanding the provisions of the preceding Article, the

. judicial or administrauve authority of the requested State is

" not bound 1o order the return of the child if the person,

-~

institution or other body which opposes its return establishes
that—

a the person. institution or other body having the care of
the person of the child was not actually exercising the cus-
tody nghts at the ume of removal or retention, or had con-

_seated 10 or subsequently acquiesced in the removal or

retention; or

b there is a grave risk that his or her return would expose
the child to physical or psychological harm or otherwise
place the child in an intolerable sitvation.

The judicial or administrative authority may also refuse 1o
order the return of the child if it finds 1hat the child objects
10 being returned and has atained an age and degree of
matunty at which it is appropnate (0 1ake account of its
views, .
In considenng the circumstances veferred 10 1n this Article,
the judicial and administrauve authorities shall take inte
account the information relating 10 the social background of
the child provided by the Central Authority or other
competent authory of the child’s habitual residence.

Anticle 14

‘In. ascenaining whether there has been a wrongful removal
or reention within the meaning of Anucle J. 1he judicial or
administrauve authoriues of the requested State may laie
pouce directly of the law of. and of judicial or admintsirauve
decisions. formally recognized or not in the Siaie of the
habitual residenc: of the child, without recourse 40 the
specific procedures for the proof of that law or jor the
reeognition of forzign decisions which would otherwise be
appiicable.

Anicle 15

The judicial or administrative authoriues of a Coniracung
State may. prior 10 the making of an order for the return of
the child. request -that the applicant wbiain -from ‘the
authorities of the State of the habriual residence of the child
a decision or other deierminauon that the removal or
retention was wrongful within the meaning of Article 3 of
the Convention. where such 2 decnion or determinanon
may be obtained 1n that Swate. The Central Authonues of
the Contracting Swnes shall so far as practicabie assisi
appiicants 10 obtain such a decision or determination
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Article 16 t

After receiving notice of » wrongful removal or retention of
a child in the sense of Article 3. the judicial or administrative
authorities of the Contracting State to which the child has
been removed or in which it has been retained shall -not
decide on the merits of rights of custody until it has been
determined that the child 1s not to be returned under this
Convention or unless an application under this Convention
is not lodged within a reasonable time following receipt of
the notice.

Article 17

The sole fact that a decision relating to custody has been
given in or is entitled 10 recognition in the requested State
shall not be a ground for refusing 10 rewwrn a child under this.
Convention. but the judicial or administrative authorities of
the requested State may take account of the reasons for that
decision in applving this Coovention.

Article 18

The provisions of this Chapier do not limit the power of a
judical or administrative authonity 1o order the return of the
child at any ume.

Article 19

A decision under this Convention concerning the return of
the child shall not be 1waken 10 be a determinauon on the
merits of any custody issue.

Arucle 20

The rewrn of the child under the provisions of Article 12
may be refused if this would not be permitted by the fun-
damental principles of the requesied State relating 10 the
protection of human nights and fundamental freedoms.

CHAPTER IV — RIGKTS OF ACCESS

Aricle 21

An application to make arrangements for organizing or
securing the effective exercise of nghts of access may be
presented 1o the Cemiral Authoniues of the Contracung
Siates in the same way as an application for the rewrn of a
child.

The Central Authorities are bound by the obligations of
cc-operation which are set forih in Article 7 10 promote the
peaceful enjovment of access rights and the fulfilment of
any condiuons to which the exercise of those rights may be
subject. The Central Authonities shall take steps 1o remove.
as {ar as possible. all obstacies 10 the exercise of such rights.
The Central Authonties. either directly or through -
intermedianies. may ininate or assist in the institution of
proceedings with 2 view 10 organizing or protecting these
rights and securing respect for the conditions 1 which the
exercise of these rights may be subject.

R i R AT

CHAPTER ¥V — GENERAL PROVISIONS -

Ariicle 22 "7

- No s:ci:fitlv. bond onfcposu however described. shall be

required 10 guarantee the pavment of costs and expenses in
the judicial or administrative proceedings falling within the
scope of this Convention., _ . ,

Ariicle 23

No legalization or similar formality may be required in the
coniext of this Convention.

Aricle 24 '

Any ipplicalion. communication or other document sent to
the Central Authority of the requested State shall be in the
original language. and shall be accompanied by a trans-
lauon inlo the official language or one of the official
languages of the requesied State or. where that is not [easi-
bie. 2 translation into French or English.

However, 2 Contracting State may. by making a reservation
in accordance with Article 42, object to the use of either
French or Enghsh. but not both. in any application,
communication or other document sent to its Central
Authonity.

Article 2§

Nationals of the Contracting Siates and persons who are

habitually resident within those States shali be entitled in .

matiers concerned with the application of this Convention
to legal a1d and advice in any other Contracting State on the

" same conditions as if they themselves were nauonals of and

habitually resident in that State.

Arucle 26

Each Central Authority shall bear its own cosis in applying
this Convention.

Central Authonuies and other pubhic services of Contracting
States shall not impose any charges in relation to appli-
cations submitted under this Convention. In particular, they
may not reguire any pavment from the applicant towards
the costs and expenses of the proceedings or. where appli-
cable. those arising from the participation of legal counsel or
advisers. However, they may require the pavment of the
cxpenses incurted or 10 be incurred in implemenung the
rewrn of the child.

However. 2 Contracling State may. by making a reservation,
in accordance with Anicle 42, declare that it shall not be
bound 1o assume any costs refested to in the preceding
paragraph resuluing from the panicipation of legal counsel
or advisers or from count proceedings. except insofar as
those costs may bhe covered by its system of legal aid and
advice.

Upon ordering the retern of a child or issuing an order
conczrning nghts of access under this Convention. the
‘judicial or administrative authonties may. where appro-
prate. direct the person who removed or retained the child.
or who prevented the exercise of nghts of access. 10 pay
neesssary expenses incurred by oron behalf of the applicant.
including travel expenses. any costs incurred or payments
made for locating the child. the costs of iegal representation
of the applicant. and those of returning the child.

“Article 27 -

When itis manifest that the requirements of this Convention
are not fulfilled or-that the apphcation is otherwise not well
founded. a Central Authonty is not bound 1o accept the

application. In that case, the Central Authority shall
forthwith inform the applicant or the Central Authonty’

through which the application was submitted. as the case
may be. of its reasons. . o

Ariicle 28 . . .. S L
A Cenual Authority may require that the application be
accompanied by a written authorization empowenag it 1o
act on behalf of the applicant. or to designaie a
representative 50 10 act. <
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Arucle 29 ' -

Thus Convention shall not preciude any person. insutution
or body who claims that there has been a breach of custody
or access rights within the meaming of Articie 3 or 21 from
applying directly to the judicial or administrative authorities
of a Contracting State. whether or not under the provisions
of this Convention.

Article 30

Any application submitied to the Central Authorities or
directly 10 the judicial or administirative authonties of a
Contracting State in accordance with the terms of this
Convention. together with documents and any other infor-
mation appended thereto or provided by a Cenatral
Authority. shall be admissible in the courts or administrative
authorities of the Contracting States

Article 31

In relation to a State which in mauers of custody of children
has two or more systems of law applicable in difTerent ter-
ritonal units —

e any reference 10 habuual residence in that State shall be
construed as referring 10 hahitual residence in 2 termmitonal
unit of that State:

b any reference 10 the law of the Suate of habiwal
residence shall be construed as refernng to the law of the
territonal unit in that State where the child habitually
resides.

Article 32

In relation 1o a State which in mauters of custody of children
has two or more systems of law applicable to different cate-
gories of persons. any reference to the law of that State shall
be construed as referning to the legal sysiem specified by the
law of that State.

Article 33

A State within which different territorial units have their
own rules of law in respect of custody of children shall not be
bound 10 apply this Convention where 2 State with 2 unified
svstem of law would not be bound 1o do so.

Arucle 34

This Convention shall take priority in maters within 1s
scope over the Convention of 5 October 1961 concerming the
powers of authorines and the low applicabie in respect of the
protection of minors. as between Parties 1o both Conven-
tions. Otherwise the present Convenuon shall not restrict
the application of an intemnatonal instrument in force be-
tween the State of ongin and the State addressed or other
law of the State addressed for the purposes of obtaining the
retern of a child who has been wrongfully removed or
retained or of organizing access nghts. '

- o e - L. -y
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Article 35 - 7 - o
This Convention shall apply as between Contracting States
only to wrongful removals or reiendons occurning after its
entry into force in those States.

- Where a declaration has been made under Anticle 39 or 40,

the reference in the preceding paragraph to a Contracting
State shall be taken 10 refer 10 the lesritorial unit or units in
reiation 1o which this Convenuon apphes.

Article 36 ‘

Nothing in this Convention shall prevent two or more Con.
tracting States. in order 10 limt the restrictions 10 which the
teturn of the child may be subject. from agrecing among
themselves to derogate from any provisions of this Conven.
tion which may imply such a restriction.

CHAPTER VI — FINAL CLAUSES

Article 37

The Convention shall be open for signature by the Staus
which were Members of the Hague Conference on Pavaie
International Law at the time of us Fourteenth Session.

It shall be ratified. accepied or approved and the
instruments of ratification. acceptance or approval shall be
deposited with the Ministry of Foreign Affairs of the
Kingdom of the Netherlands. ’

Article 38 .

Any other Stale may accede to the Convention.

The instrument of accession shall be deposited with the
Ministry of .Foreign Affairs of the Kingdom of the
Netherlands.

The Convention shall enter into force for a State acceding to
it on the first day of the third calendar month after the
deposit of fts instrument of accession.

The accession will have effect only as regards.the relations
between the acceding State and such Contracting States as
will have declared their acceptance of the accession. Such a
declaration will also have 10 be made by any Member State
ratifving. acczpting or approving the Convention afier an
accession. Such dectaranon shall be deposited at the Min.
istrv of Foreign AfTairs of the Kingdom of the Netherlands:
this Ministry shall forward. through diplomanc channels. 2
ceriified copy 10 cach of the Contracuing Suates.

The Conveation will enter inwo force as betwesn the
acceding State and the State that has declared its acceptance
of the accession on the first dav of the third calendar month
after the deposit of the declaration of acceplance

Article 39

Any Stare may. at the ume of signatre. satiiication,
acceptance. approval or accession. declare that the
Convention skall extend to 2l the termitones for the inter-
nadonal relauons of which it is responsibie. or 1o one or more
of them. Such 2 declaration shall take effect at the ume the
Convenuon enters ato force for that State. )
Such declaration. as well asany subsequent exiension. shall
bc notified 10 the Minisiry of Foreign Affairs of the
Kingdom of the Netheriands. :

Arucie 40

If a Conitracting State has two or meore territurial units an
which different svsiems of law are applicabiz in seiauon 10
matiers dealt with in this Convention. it may at the ume of
signature. ratification. acceptance. approval or accession |
declare that this Convention shall entend 10 all i1s temiorial
units or only to one or more of them and may modify this
declaration by submitting another declaration at any nme.

Any such declaration shall be nouified 1o the Minstry of
Foreign Affairs of the Kingdom of the Netherlunds and
shall state expressiy the terntorial units to which the Con-
veniion applies.
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Article 41 . l

Where 2 Contracnng State has a system of government
under which executive, judicial and legislative powers are
distributed between central and other authorities within_that
State, its <1gnatu re or ratification, acceptance of approvil of,
or accession to this Convention. or its making of any decla-
ration in terms of Ariicle 40 shall carry no implication as to
the internal distribution of powers within that State.

Article 42

Any Statc may. not later than the time of ratification.

acccpxancc approval or accession, or at the time of making a
declaration in terms of Article 39 or 40. make one or both of
the reservations provided for in Article 24 and Article 26,

third paragraph. Noother reservation shall be permitied.

Any State may at any ume withdraw a reservation it has
made. The withdrawal shall be notified 1o the Ministry of
Foreign Affairs of the Kingdom of the Netherlands.

The reservation shall cease 1o have effect on the first day of
the third calendar month after the notification referred to in
the preceding paragraph.

Article 43

The Convention shall enterinto force on the first day of the
third calendar month afier the deposit of the third
instrument of ratification. acceptance, approval or accession
referred to in Articles 37 and 38.

Thereafier the Convention shall enter into force ~

I for each Suaie raiifying. “accepting, approwng or
acceding to it subsequently. on the first day of the third
calendar month after the deposit of its sirument of
ratification. accepiance. approval or accession:

2 for. any temitory or territorial unit 1o which the
Conveniion has been extended in conformity with Anticle 39
or 40, on the first day of the third calendar ‘month after the
notification referred 1o in that Article.

Article 44

The Convention shall remain in force for five vears from the
date of its entry into force in accordance ‘with the first
“paragraph of Anticle 43 even for States which subsequently
have raufied. accepted. approved it or acceded 10 it.

If there has been no denunciaton. it shall be renewed tacitly
every five years.

Any denunciation shall be notified 10 the Minstry of Foreign
Affairs of the Kingdom of the Netherlands at least six
months before the expin of the five year period. It may be
bmited 10 cenamn of the ternitories or termitorial units 10
which the Convention applies.

The dznunciation shall have effect only as regards the State
which has nctified it. The Convention shall remain in force
for the other Comramno States.

Article 35 -

The Minisiry of Foreign Affairs of the Kingdom of the
Netherlands™ shall nouf\ the States Members of the
Conference, and the States which have acceded in
accordance with Article 38. of the following ~

I the signawres and ratifications. acceptances and
approvals referred 10 in Article 37:

2 the accessions referred 10 in Article 38:
3 the date on which the Convennon enters into foree in

accordance with Article 43;

4 the ex|cnsinn.‘crycd 10 in Article 39:

5 the declarations referred 10 in Articles 38 and 40;

6 the resenvations referred 0 in Anticle 24 and Article 26.
third paragraph. and the withdrawals referred 10 in Arucle

7 the denunciations referred to in Article 44.

In witness whercofl the undersigned. being duly authorized
thereto, have signed this Convention. ‘

Done at The Hague. on the 25th day of October. 1980. in the
English and French languages. both texis being - equally
authentic. in a single copy which shall be deposited in the
archives of the Government of the Kingdom of the Nether.
lands. and of which a certified copy shall be sent. through
dipiomaiic channels. 10 each of the States Members of the
Hague Conference on Private Internauonal Law at the date
of 11s Founteenth Session.

BILLING CODE 4710-06~C
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Jurisdiction in Child Custody and Abduction Cases:
A Judge's Guide to the UCCJA, PKPA, and”
. Hague Child Abduction Convention

Foreword : -
. . ' This unique volume is the first
Hundreds of child custody cases are fought comprehensive study of jurisdiction in child
across state and national borders every year. custody and abduction cases specifically

Some involve child abduction. Others are the
consequence of pareats moving with their - -
children to differeat states or countries following
the breakup of their relationships. Very often
courts in different states — or countries —
exercise custody Jurisdiction and issue conflicting
orders, raising questions about which order is
enforceable.

Litigating custody and pursuing appeals in
two different forums can leave pareats
emotionally and financially exhausted. Worse,
children are subjected to long periods of
uncertainty and the emotional trauma of being the
objects of these prolonged conflicts.

The administration of justice is greatly

" enhanced when judges have a clear understanding

of the complex state, federal and international
laws applicable to litigation pending before them.
Despite its obvious importance, ongoing judicial
education in every aspect of the court’s
jurisdiction is often difficult, if not impossible. I
am surc that most judges would agres that having
all of the necessary information available prior to
rendering a decision from the beach would be the
ideal. However, whea considering whether to
exercise jurisdiction in an interstate child custody
or abduction case all of the necessary information
is rarely presented or even available within the
state. During heightened litigation, often
involving pro se litigants, it is often difficult to
frame the right questions in order to obtain the
information critical to a proper determination.
The availability of a handy reference book, to
assist the judge in sorting through applicable
statutes and ever-changing case facts is an
invaluable aid.

designed for use by the judiciary from the bench.
Comprehensive yet succinct, the beach book is a
valuable resource for judges faced with
deciphering the requirements of the Uniform
Child Custody Jurisdiction Act (UCCJA), the
federal Parental Kidnapping Prevention Act
(PKPA), and the Hague Convention of the Civil
Aspects of International Child Abduction
(Convention), amidst burgeoning cascloads,
limited resources and parties deep in the
emotional throes of custody litigation.

However, in order for a beach book to be
helpful it must be useable. A judge should be
able to perusé it at his or her leisure for detailed
understanding or, be able to flip it open, amidst
arguments of counsel if need be, and locate
information quickly and easily. This well-crafted
bench book is designed to assist judges to do just
that.

The UCCJA and the PKPA were enacted to -
prévent jurisdictional gridlock in child custody
and abduction cases, and to facilitate interstate
eaforcemeat of custody and visitation decrees.
The United States ratified the Hague Conveation
on the Civil Aspects of International Child
Abduction (Conveation), which requires the
prompt retum of children who have been
wrongfully taken or kcpt abroad. Federal ~
legislation, the International Child Abduction
Remedies Act (ICARA), provxdm procedures for
unplanmhng the Convenuon in thxs oountry

J udgw havc a cntlcal fole in makmg thw:
laws work. Yet rmch conducted by the -
Amcrmn Bar Assocxatxon found that many
judges have not apphed these laws correctly orat
all. Lack of knowledge was identified as 2 key



reason.! The Obstacles Report recommended
continuing education for judges and !awym on
the UCCJA, PKPA, Hague Conveation and
ICARA.? Collaborative cfforts between judges’
organizations and the ABA were suggested to
disseminate information about these laws to the

' legal community.® This Journal issuc

implements these recommendations. It is the
product of a successful collaboration between the
ABA Center on Childrea aid the Law and the
National Council of Juvenile and Family Court

Judgm

Another cffort is underway to improve the
handling of interstate child custody and visitation
cases. The National Coafercace of '
Commissioners on Uniform State Laws
(NCCUSL) is in the process of revising the
UCCJA. The Uniform Child Custody Jurisdiction
and Enforcement Act (UCCIEA), as the draft bill
is mﬂcd,makumcUCCJAoonswtanthhthc

. PKPA, establishes a uniform procedure for

expedited interstate eaforcement of custody and
visitation orders, clarifies some UCCJA
provisioas to better reflect the drafter’s original
intent, and codifies good practice.

The National Council of Juvenile and Family
Court Judges and the ABA have been involved,
in an advisory capacity, with the NCCUSL
committee that is drafting the UCCJEA. The
UCCIJEA is scheduled for its second reading in
July 1997. It is difficult to determine how long it
will take the 50 states to enact the UCCIEA once
it is available for adoption, presumably in 1998.
In the interim, the imperative remains for judges
to accurately and efficieatly apply the existing
stamtmasﬂlcywcm mtendedtobcused.'ﬂus :
bench book wdl ass:st Judgw to fulﬁll thxs
mandate] T . " -

It is' a book for all Judgw whcthcr on the
family court, the juvenile bench, ‘or a court of -
genceral jurisdiction, who preside over any civil
case involving child custody The UCCJA and

.PKPAappIytoabroad rangcof oustody
. prooocdmgs and not solely when custody isat

P T R IG 1' HEHEI :;:mqt;r B85 {191 i:‘ =iy

issuc in proceedings for divorce or separation. -
The book should be consulted routinely whenever
custody is at issue. This book does not cover
how judges should decide the merits of a custody
dispute once it is determined they have
jurisdiction.

For those judges who are already
knowledgeable about the intricacies of the
UCCIA, PKPA and the Hague Conveation, a
review of the bench book will provide solid
cvidence that thousands of other judges will soon
join the ranks of the well-informed. The rest of
us, still struggling to make scase of the UCCJA

et al, will welcome this beach book with open
arms confident that much needed help has
arrived.

The authors have made a valuable
contribution to the library of judicial resources
that improve the courts’ ability to administer
justice. It is a privilege to be associated with this
publication.

Janice Brice Wellington
.Board of Trustees

National Council of Juvenile

and Family Court Judges



Chapter7 : .

Draftmg the Custody Order

Summary

. ‘This chapter outlines provisions that should
be included in custody orders to aid interstate
enforcement. Whea there is risk of child
abduction, the court should include preveative.

- measures in the custody order. This chapter also

helps judges ideatify farnilics at risk for child
abduction, and suggests appropriate safeguards
to put in the order..

CHECKLIST

1. What should be included in every custody
“order?

®  Jurisdiction.
The legal basis for Junsdxcuon
The factual basis for jurisdiction

u  Parties

®  Noticcand opportnmty to be heard

M Specific cistody and visitation rights, with
supporting facts -

M. Peaalties for violating the provisions of the
order

What optional provisions should be included
in the custody order to prevent abduction?

X Supervised visitation -
X Restrictions on removing the child from the

state or the country
u Postmgofabond

- ™ Limitations of" aoows tothe child's passport

" “Mirror image™ order from a foreign court
n 'Notlﬁmtxon of school pcrsonncl and other
individuals. -

2. What risk factors for abduction should

} pr Ompt the court to order preventwe v
mcasurts? : )

e 4-.L OM"—"-:‘F‘fGV“

M VNGO Tz _,;"j‘ ST
o J

. ™ Prior threat of or actual abduction

Distrust due to belief abuse has occurred
Paranoid or sociopathic parent _

End of mixed culture marriage

m  Disenfranchised parcnts with fanuly/socxal
support S

X Likely degree of dxfﬁculty to secure a
olnld's return. -

-Apphcablc statutes
FEDERAL

PKPA 28 US.C. § 1738A
STATE

UCCIA §3
UCCJA § 10
UCCIA § 12

What should be included in every custody
- order?

A well drafted custody order should inform
the parties of their rights and obhgatxons about
custody of the child and contain provisions that
will facilitate enforcement and deter violations.
The following provisions should be included in
every well structured custody order. -

Statement of jurisdiction
Clearly detail the basis for exercising

jurisdiction in every custody order. This simple -
step will facilitate interstate cnforoemcnt and

. reduce the chances of it being modified

unpropcrly by a sister, state.

If thls is the cluld‘s homc statc say so and
statc the facts that support this conclusion. With

---.this mformatxon in thc order anothcr court can

7-1

docxdc whcthcr or not it must bc enforood or
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accorded full faith and credit or whether it can be .

modified according to provisions of the UCCJA
and PKPA. This information also helps a court
decide whether the jurisdictional determination is
res judicata with respect to the parties, aocordmg
toUCCIA §12.

The Full Faith and Credit clause of Article
IV of the U.S. Constitution, and its implementing
statute, 28 U.S.C. 1738, forbid F2 to recxamine
a jurisdictional issue decided in F1, if the law of
F1 would forbid an F1 court to re-examine it and
Fl pmvxdcd due process.

Example 1. This court has home state
jurisdiction to determine custody in accordance
with PKPA, 28 U.S.C.-§ 1738A(c)2)XA) and
UCCIA § 3(aX1).! The court finds that [name of
state] is the “home state™ within the meaning of
UCCIA § 2(5) and PKPA, 28 US.C.

1738A(bX4). The court should then st forth
jurisdictional facts that support the conclusion of
law, including the length of time the child has
resided in the state. Example: The parties
presented evidence to establish jurisdiction and

the court finds that the child has lived in this state |

for four years and three moaths consecutively
with his natural pareats. This state is, therefore,
the child's home state.

Example 2. This court has significant
connection jurisdiction to determine custody in
accordance with PKPA, 28 US.C. §
1738A(cX2XB) and UCCJA § 3(a)(2), the court
having found that oo other state has “home state™

jurisdiction within the meaning of UCCJA § 2(5) .

and PKPA, 28 U.S.C. 1738A(b)(4) [or that the
child’s “homé state™ has deferred to this court].
Thc court should sct forth the Junsdlctxonal
facts that support the conclusxon of law,
mcludmg the lmgth of txmc thc cluld has resided
in the state and avaxlabxhty of ¢ evidencé'in the
state. Example: The parties pmcated cvidence

- to establish junsdlctxon and the court finds that
. the chxld was bom in Fl whcrc shc lived for threc

.months “with her natural pamnts “The parents
subsequently moved to F2 (this statc) where the

child lived for five months prior to the time gy,
action for custody was filed. The child %

 to reside here with her mother. The father alg, .

resides here as do the child's paternal .
grandparents. The child, therefore, had ng h
state when this action was ﬁled »

The court further finds that it was in the
child's best interest for this court to assume
jurisdiction because the child and her parents
have significant connections with the state anq
there is available in this state substantia] cvidence
concerning the child's present dnd future care,
protection, training, and personal rclatxonsiups

In these examples, the court states a
conclusion of law, f.e., that it had jurisdiction . -
pursuant to a specific section of the PKPA and
UCCIJA, and the court states the jurisdictional
facts that support the conclusions of law.

Parties

The order should state that all persons
required to be joined as parties and eatitled to
notification of the custody proceedings under
UCCJA § 4 and § 10 were joined and properly

notified. Most often the individuals included here

will be grandpareats claiming visitation rights -
pursuant to statcstamtxorapcrsonwhohas
physwal custody of the chxld. .

UCCIJA § 10 requires any person, not a party
to & custody proceeding, who has physical
custody of the child or who claims to have
custody or visitation rights with the child, be
joined as a party and notified both of the joinder
and the proceedings. Section 4 requires

. notification and opportunity to be heard be given
- to the contestants, any pareat whosc parental

rights have not previously been terminated, and
any person who has physxcal custody of the child.

These requirements cxxst to prcvcnt or -
minimize relitigation of custody and visitation
issues by pooplc with lcgmmatc clmms If: the

state recognizes grandparent visitation rights,
grandparents who intend to make claims should



do so at the same time the parcats’ rights are
bcingdctcnnincdsothwciﬁsu&ccanbemolvcd
at onc time. ﬂhsnsuhportantbmuscMUmc
custody and visitation issues arcmhtxgatcd, the
child is put through the stréss of new -
proceedings. Therefore, make sure all persons
thlcgmmatc custody claims litigate or get the
opportumtytolmgatc them atonctxmc :

When information showing people with-
custody claims were properly notified and joined

is included in the order, the possibility that any of

these persons could successfully collaterally |
attack the decree is reduced.

Example. All persons required to be joined
as parties and notified under UCCJA § 10 and
§4and §28U.S.C. § 1738A(c) were ordered
joined and were duly notified of the proceedings

andofbcmgjomcdasapany

The following persons were ordered joined as
parties and were notified of the joinder.
Notification was by registered mail, return
receipt requested and retumed on the date which
follows cach name (or otherwise served in
accordance with UCCJA § 5).

M Maternal grandparents X/X/XX;
X Paternal grandpareats X/X/XX;
™ Notice and opportunity to be heard -

Notice and opportunity to be heard

Both the UCCJA and PKPA require
reasonable notice and opportunity to be heard be
provided to contestants, pareats whose rights
have not beer terminated and pérsons with
physical custody 6f the child before making child
custody determinations. These basic elements of
d“° Pprocess are critical if a multmg orderis to

be tecognized and enforced or given full fanh and
°"°dlt by courts in other jurisdictions.

In addmon, UCCIJA § 12 notes the res

" Judicata effect of orders cntcred when the parties
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have bocn properly notified and given an

opportunity to be heard. . For these reasons, the
custody order should address these issues. It
should state: s

x how service of process occurred ;
X  how much notice of the proceedings the
party received, and

- B what opportumty the party had to be heard.

By mcludmg this mforma,non in the order,

. the judge enhances the probability the order will

be recognized or given full faith and credit in
another jurisdiction. If a party seeks to enforce
the order at a later time and in a different state,
the order itsclf demonstrates that the other party
was given adequate notice and opportunity to be
heard. This makes possible the caforcement
court's application of res fudicata to issues of
law and fact decided by the issuing court.

Example. The party was accorded full due
process in that he was served with process |
according to the law of this state and the law of
the state where he was located (if not within the
jurisdiction) and was givea ample notice of the

" proceedings and a full opportunity to be heard.

The party was personally served with the
complaint in this-action pursuant to (list
appmpriatcstamtotydtaﬁons,whichmaybc §5
of the UCCJA) with return of service dated ____
and filed with the courton ____ Thcparty
received notice of the wstodyhmnngon
which was (20) days in advance of the scheduled
hearing. The party was present for the hearing at
which he was represented by cotinsel and fully
partlcxpatodmxt ’

Notc thc cxample states both ﬁndmgs of fact

_and conclusions of law. The findirigs of fact
support the conclusion that the party's due

proccss nghts were protected



Specifying custody and visitation n‘gﬁts

Clearly state the custody and visitation rights
of cach party. This includes grandparents’ if
they have been granted visitation. If custody and
visitation rights are clearly established, thea
partics caanct allege a violation from lack of
understanding. For example, if a court awards

“rcasonable visitation™ to a parent, the question
of what is “reasonable™ may become the subject
of post-judgment litigation. The original fact-

}_-vﬁndcnsmthcbstposmontodcﬁncwhat
* ‘reasonable visitation® means in concrete terms,

and should do so in the court order. The decree
will be easier to eaforce in another jurisdiction
because its terms are precise. Even when pareats
appear to be working together amicably, it is
wise to include specific terms in case the
relationship deteriorates.

The need for precision and clarity about the
rights of the pareats with respect to the child is
greater today than ever before, as states adopt
new terminology to describe the parent~child
relatioaship that may be unfamiliar to courts in
sister states. For instance, the terms “custody
and visitation™ have beea replaced in some states
by “parenting responsibilities,” “parenting
plans,” “parental functions,” “parenting time,”
“primary carctaker,” etc. The language of

. pareat-child relationships will continue to evolve

and eaforcement problems will likely result if
orders are left vague. Judges can minimize
caforcement problems by spelling out whea and
with whom the child is to be at all times. This
will help a court in another jurisdiction
implement the plan as it was meant t6 be-
implemented.

~ Restrictions on access to the c}{i'ld in

'_dpmeStic violence cases

~ If the case involves 3 battered spouse or
abused child or'if oné party has threatened or
harassed another, and as a result, the court
intends to permit only supervised visitation, the
court should clearly state this in the order. The
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order should recite the facts that support the
decision to restrict visitation. The order shoyyg
include specific provisions for the drop-off ang
pick-up of the child to prevent confrontationg
between the abused'and abusive parent. Thig
information will be useful to any court asked to
modify the existing decree. For example, if a
panysocks to modify the decree in anoﬁxcrsta;c
the judge in the second state would know of the
abuse or harassmeat problem by reading the
decree, which could have a significant impact o
how the judge would handle the matter, Becayse
the order shows that the issues of abuse or
harassment were already litigated by the parties,
the finding of fact would not be subject to
challenge.

Orders for joint custody

A decision to award joint custody is a .
substantive one, and therefore, beyond the scope
of this manual: However, whea considering such
an award, the judge is encouraged to consider it
in terms of whether it would encourage
violations, and the subsequent need for
enforcement actions. For example, the judge
should be reluctant to order joint custody if the
parents appear. unable to work cooperatively. If
there is a history of, or the poteatial for, child
abuse, spouse abuse, or parental kidnapping, the
court should have reservations about the
appropriateness of joint custody.? In addition, if
the pareats are not in agreement on joint custody
and they do not live in geographical proximity to
one another, the court should give serious
thought to whether joint custody would be
appropriate.* Whea these conditions are present,
the likelihood of one party violating the decree
increases substantially. Tf joint custody is
ordcrcd, “the order should clearly xdenufy

- mxdcntxal arrangcmcnts for the child at all times.

: Penaltles for vnolatmg the provnsnons of

the order

In every state, a party who violates a custody‘

.order can be hcld in oontunpt In addmon cvery



statc has enactod criminal custodial interference
statutes, and many states have made these laws
applicable to interference with visitation as well.*

- ‘The court order should state that violating the

custody or visitation provisions of the order
could result in the violator being held in
contempt. It should also state the violator could
face criminal charges under state and federal law.

By including this information, the court puts
both partics on notice of the possible )
consequences of violating the decree,

Examplc. A party who violates the
provisions of this order may be held in contempt
of court and punished accordingly.

Violation of the provisions of this order
could subject the violator to criminal prosecution
pursuant to (insert state statute) and penalties of
(state the possible penalties) in accordance with
(insert state statute).

What safeguards can the court include in
the custody order to reduce the risk of
abduction?

The court should seriously consider a party’s
concern that the other parent will abduct the
child, particularly if threats to abduct have been
made. The court should assess the level of
abduction risk, the likelihood of the child being
returned promptly if the child were abducted, and
the harm the child would likely incur if abducted.
Six profiles of abduction risk, with specific
preveative measures suited to each, follows this
%:m'a'\’l discussion of preveation. See pages 7-

to 7-16. '

Inmsm mwhxch thcrcls ahlgh nskof
abduction and a low likelihood of recovery,
combined with a substantial negative impact on
the child should an abduction occur, the court
should order ‘the most stnngcnt and restrictive
Preventive measures. In cases in which there is a
low risk of abduction with a high likelihood of

Tecovery, less restrictive measures may be -
wamntcd.“ R A, v el L i
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combination to reduce thc nsk of abduction
mcludc ' .

supervised visitation ©

removal restrictions

bonds '

passport restrictions

“mirror image” orders

notifying schools of custody orders.

Supervxscd visitation

‘Some situations will warrant supervised (or -
*monitored™) visitation orders, such as where an
abduction has already occurred,® or threats to
abduct the child have been made. The court can
order that supervised visitation take place at the
home of the custodial parent or at another
designated location. There miay be a supervised
visitation center available for this purpose.

The person responsible for supervising the visits
may be a law enforcement officer, a social
worker, a clergyman, relative, or other person
designated by the court.

Example. The mother shall have supervised
visitation with the child on altemating Saturdays
from noon to six o'clock. Visits are restricted to
father's house. Visits are to be supervised at all
times by the deputy sheriff.

. Restrictions on removing the child from
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the state or the country

"When pareats reside in different states or
different countries or have the intention of doing
50, the possibility that one parent will abduct the
cluld to the other statc or nation or refuse to
return the chxld aﬁcr a visit always exists. If the
judge conclud&s tlw nsk of this is more than -
minimal bascd on cwdcncc introduced in the
custody proceedmg, the judgc ‘should consider
“enjoining thi:"b’arent from removing the child
from the state or nation’ thhout thc written

consent of the othér party or prior onsént of the



court. -

A provision in the custody order restricting
the right of a parent to remove the child from the
state or country will enable the other parent to

preveat issuance of a passport for the minor child

pursuant to federal regulations. 22 C.F.R. 51.27
Sec “Passport Restrictions,” infra.

Bond requirements

If flight is a serious concem, the judge must

consider ordering the parent to post a bond. The -

bond would be forfeited to the lefi-behind parent
to cover caforcement and recovery costs, if the’
parcat violated the custody decree by removing
the child from state or country. Posting a
substantial bond can deter removal of the child.
Boads may also be required to encourage
compliance with visitation orders.*

Example. The father is ordered to post a
cash bond in the amount of {$5000] with the
court. This bond shall be subject to forfeiture to
the mother in the event that the father removes
the child from the country without securing
advance written permission from the mother or
the court. -

Passport restrictions -

Ifﬁxmisaﬁskoncpamtwillmnowtﬁc
child from the United States, the judge should

. consider passport restrictions. This could be

dode by ordering one parent to surreader the
child’s passport to the other parent, or by
enjoining one or both parcnts from applymg for a
passport for the child?_ o
Fedcral regulatxons govcmmg passport '

apphcatxons for mmoxs are found at 22 CF.R."
51.27, thn custody isin d1sputc the
rcgulanons provxdc that thc Dcpartmcnt of State
may deny issuance of a passport for a'minor
child ifa custody order has been ﬁlod with thc '
Dcpartmcnt wluch (A) grants sole custody to the
objecting parent or ('B) stabhshw Jomt legal
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custody; or (C) prohxbtts the child’s travel
without pcmussxon of both parcats or the court,
or (D) requires written permission of both
parents or the court for important decisions, Ty,
State Dcpar(mcnt rescrves the right to Wlthhold
passports for minor children untxl the custody
conflict is resolved by an appropriate court, and
may issue a passport notwithstanding the
restrictions noted above if compelling -
humanitarian or cmctgcncy reasons exist,

'Ithtathcpamnmtmﬂacccptacourt
order from a state court in the U.S. as well as’

from a foreign court in the child’s “home state”
or country of habitual resideace. In cases
involving joint lcgal custody, writtea permission
of both parents is required before a passport will
be issued for a child unless the court spocxﬁw
otherwise.

The clearer the court order, the easier it is for
the State Department to comply with the court’s
intent regarding passport issuance; thereby
safeguarding against the child’s rcmoval &om the
country.

Restricting access to passports is not fail safe
in the case of children and pareats with dual
nationality. ‘Foreign embassics and consulates
are not required to comply with a U.S. court
order forbidding the foreign national parent from
obtaining a passport for himselfherself and the
children, although some countries will comply -
voluntarily. The court should consider additional
safeguards in dual citizenship cases.

For instance, the court may order the foreign
parent to advise his/her consulate in writing as to
any court restrictions on obtaining original or
replacement passports.for the parent and child,
and to obtain a written acknowledgment from the
consulate, addressed to the court, evidencing that
the foreign parent has neither applied for nor
received passports for lumclﬂhcrsclf orthe”
child. . D

Example. Surrmdcnng passport - The
father is hereby ordered to surrender the child's



rt to the mother prior to visitation with the
child. The visitation schedule shall not take
cffect until after the passport is surrendered. The
mother shall provide the father with a written
reccipt for the passport and is ordered to retain
the passport in a secure location. The mother is
also required to file an Acknowlcdgmcnt of

Receipt of Passport with the court, with a copy

provided to the father. “This Acknowledgment
shall inform the court of the datc the passport
was_surkrmdAcmdi ,

“Mirror image” orders

The court may direct a parent who lives (or
is likely to live) abroad to obtain an order from a

court in the foreign country recognizing the
jurisdiction of the U.S. court, and agrecing to
caforce the order should that be necessary. The
state court may require the parent to obtain such
a “mirror image™ order from a foreign court
before the child is permitted to travel abroad to
visit.

Example. Before the child is permitted to
travel overseas to visit the mother, the mother
shallobtamanordcrfromambunalm[ ]
[specify the country]. The order shall recognize
the continuing jurisdiction of this court over child
custody matters, and shall recognize an -
obligation to eaforce the order of this court in the
cvent the mother refuses to retur the child at the
cad of the lawful visitation period.

Notification of school personnel and other
xndwlduals , .

When custody prooocdmgs arc hostile and.
there are mtncuons on'aceess to the chxld by one
party, thc couxt slzpuld consxder requiring that
school personnel and Certain individuals be -
mformcd of the rwtncuons If, for cxamplc a
mother i 1s grantcd vxsxtatxon only in the’ prescnce
of the fathcr the court should consxdcr ordcnng
the father to noufy school personnel 6f the court
order and its restrictions. Sumla.rly. grand-
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parcats and other relatives or child care providers

- should be informed of the. contents of the order,

If they know of the restrictions on access to the
child by the mother, they are less likely to allow
the mother unsupervised contact with the child.
Finally, by requiring a parent to notify these
people, the court may deter anyone who might
assist the mother in abducting the child, becausc
they might be subject to oontempt 10

Exs.mplc The custodial parent is ordcred to

provide a copy of this order to the followmg
individuals:

The principal of the child's school;
The child's teacher;
The driver of the child's bus;
The child's maternal and paternal
grandpamts

x The chxld's maternal and paternal aunts
and uncles;

®  The child's after school day care
provider.

Alternatively, the court may admonish the
custodial pareat to. provide copies of the custody
order to the noted individuals.

SAMPLE CUSTODY ORDER!

[Provisions to be included in every
custody order] ‘

Tt is ordered adjudged and decreed that:

~ Jurisdiction

[Home State Jurisdiction]

This court has home state jurisdiction to
determine custody pursuant to the Uniform Child
Custody Jurisdiction Act (UCCIA) ,

§ 3(a X1) and oonsxstently with the Pamntal
Kidnapping Prevention Act (PKPA) 28 uUsS. C

L§ 1738A(c)(2 )A). . The court finds that ______

is the childs “home state™ within the meaning sning of
UCCIJA § 2(5) and PKPA, 28 US.C.
1738A(b)(4).



The partics preseated evidence to establish
jurisdiction and the court finds that the ¢hild has
lived in this state for four years and three months
consecutively with his natural pareats
immediately before the commencement of this
proceeding. This state i is, thcrcforc the child's
home state.

[Significant connection jurisdiction when

_there is no home state]

This court has jurisdiction to determine
custody pursuant to UCCJA § 3(a)(2) and
consistently with the PKPA, 28 U.S.C.

§ 1738A(cX2)XB), the court having found that no
other state has jurisdiction as the child’s “home
state™ within the meaning of UCCJA

§ 2(5) and PKPA, 28 U.S.C. § 1738A(X4).

The parties preseated evidence to establish
jurisdiction. The court finds that the child was
born in F1 where she resided for three moaths
with her natural pareats. The parents then
moved to (this state) where the child lived for five
moaths prior to the time this action for custody
was filed. The child continues to live here with
her mother. The father also resides here as do
the child's paternal grandpareats. The child,
therefore, had no home state when this action was
commenced. The court finds that it is in the
child's best interest for this court to assume

. jurisdiction because the child and her parents -

have significant connections with the state and
there is available in this statg substantial evidence
concerning the child's preseat and fiture care, -
protection, training, and personal relationships.

[Emergency jurisdiction] 12

'I‘hc court has cmcrgency Jjurisdiction.
pursuant to UCCJA § 3(a)(3) because the c}uld is
physically prwent in this staté ‘and has beea’™
[abandoned, Subjected fo ot threatened with *
mistreatment or abuse, or is othérvise neglected
(f: dcpcndcnt] [Court should sct forth supportmg

ots]
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[Last resort (vacuum) jurisdiction]'

" This state has jurisdiction to make a child °
custody determination under UCCIA § 3(2)(4),
and consistently with PKPA, 28US.C. ,

738A(c)(2)(D), because [it appears that no
other state has jurisdiction under UCCJA § 3 or
continuing jurisdiction under PKPA, 28 U.S.C.
1738A(d)] or [another state has declined to
exercise jurisdiction because this State is the
more appropriate forum to determine custody}
andxt:smthcchxld'sbwtmtcmtthatﬁuscoun
assume jurisdiction.

[Declining jurisdiction on inconvenient

forum grounds]

State the basis of the court's junsdxcuon
Sec above. 'Ihmadd.'l‘hccourtﬁndsthatﬂus
state is an inconvenicat forum under UCCIA
§ 7. The court further finds that {insert name of
state] is a more appropnatc forum to determine
custody because [insert reasons, refecring to
factors set forth in § 7(c)]. Accordingly, this
court [dismisses] [stays] this proceeding. If,
however, [insert name of state] declines to
exercise jurisdiction over custody of the subject
child, this court shall exercise jurisdiction and
determine custody. [If the forum is clearly
inappropriate the court can order the petitioner to
pay the costs of the proceedings, and necessary
travel and other expeases, including attorneys’
fees, incurred by other parties or their witnesses.
Payment is to be made to the clerk of the court
for remittance to the proper party.]

[Declining jurisdiction based on
petitioner's unclean hands]

, Declmmg ]unsdxctxon to makc an initial
custody determmatxon Thts court declines to

PN ﬁ'\ TN RSN vt 8 g («
exercise junsdxctron to thake an initial custody ™ .

determination because pctruorfer Ha?@?o‘n’g"fu lly
taken the child from another statc or has engagod
in similar rcprchcnsxblc conduct [Court should

dmcnbc the conduct that supports ‘the docxsxon to
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Jecline Junsdxctxon ] ' - -

Declining modnﬁcauon ]unsdnctxon. This

. wmdodumtomodlfyacustodydocmcnmdc

by [insert name of State] because petitioner,
unilaterally and without conseat [improperly
removed the child from the physical custody of
person catitled to custody]{improperly - -
retained the child after a visit or other temporary
;quuxshmmt of physical custody] [violated a
provision of the custody decree]. [Court should

sct forth supporting facts.]

Attorneys’ fees. The court orders petitioner
to pay nomsarytravcl and other expenses,
including attomeys' fecs, to respoadeat and
(insert names of witnesses], incurred in
conncction with this proceeding.

Parties

All persons required to be joined as partics
t to UCCIA § 10 were ordered joined and

were duly notified of the proceedings and of
being joined as a party. The following persons
were ordered joined as parties and were notified
of the joinder. Notification was by registered
mail, return receipt requested, and returned on
the date which follows cach name (or otherwise
scmx_! in accordance with UCCJA § 5):

M Maternal grandpareats X/X/XX;
X Paternal grandparents X/X/XX.

Notice and opportunity to be heard

The party was accorded full due processin -

that he was served with process in accordance
with thc law of this state (thc law of the state -

where hc wg’s:lf\éc;g\mg") and was giveq dmple v ..
noticé Of the prpmdmgs and a full opportumty Sani

tobehear'd “

R

Th° Party was pcrsonally scrved thh the - -
°°mplamt in tlus(gfu?n pursuant to (list statutory
°“au0ﬂ, Wluch" ybe§s ofthc UCCJA) with s

retum of service datod ___~ ahd filed with the -

court on _____. The party received notice of the
custody hearing on ___which was (20) days in
advance of the scheduled hearing. The party was
preseat for the hearing, where hc was represented
by counsel. SO

Custody and visitation

Mother is awarded primary custody of the
child and shall provide primary residence for the
child. The father shall have visitation with the
child at his residence every other weekend -~
beginning (insert date). Visitation with father
shall begin at 2:30 p.m..on Friday and shall end
at 7:30 p.m. Sunday cvening. The father shall
have visitation from July 1 at 2:30 p.m. until July
31at7:30 pm. Mother shall have unlimited -
telephone access with the child in July. The
child shall altemate the following holidays with

cach pareat:

1. New Year's Eve and Day
2. {[Passover](Easter]

3. Memorial Day Weekend
4. Fourth of July Weekend
5. Labor Day Weekend

6. Thanksgiving

7. [Christmas][Chanukah]

The child shall spead bolidays 1, 2, 4, and 6
with the mother in odd-numbered years and with
the father in even-numbered years. The child will
spead holidays 3, 5,-and 7 with the mother in
even-numbered years and with the father in odd-
numbered years. '

Pareats may alter this schedule temporarily
upon mutual agreement. They shall puteach
agreement for a temporary change in writing and
shall both sign it. Note: Temporary changw are
not enforceable; however, comphancc witha
temporary change that has been put in wntmg
and agreed to by the parties cannot serve as thc
basis for a ﬁndmg of contcmpt :

Grandparent vxsxtatxon (l) Matcmal ]
grandparents are hereby awarded visitation nghts ‘
as follows. Visitation shall occur one weekend -



per month beginning Saturday at 1:00 p.m. and
cnding Sunday at 1:00 p.m. This visit shall
occur on the first weekend of the moath the child
would normally spend with the mother unless that

weckend coincides with a holiday, in which case, -

it shall be the next weekend the child is scheduled
to spend with the mother.

(2) Paternal grandpareats are hercby
awarded visitation rights as follows. - Visitation
shall occur one weekend per moath beginning
Saturday at 1:00 p.m. and ending Sunday at 1:00
p.m. This visit shall occur on the first weckend
of the moath that the child would normally spead
with the Father unless that weekend coincides
with a holiday, in which case, it shall be the next
woekend the child is scheduled to spead with the
father. .

[Optional provisions][‘Mother’ should be
substituted for ‘father’ as appropriate]

1.- Restrictions on movement - The father is
prohibited from removing the child from this
country for any reason unless he first obtains the
express writtea consent of the mother or receives
advance permission from the court,

2. Surrcader of passport - The father is
hereby ordered to surrender the child's passport
to the mother prior to the first visitation with the
child. The visitation schedule shall not take

effect until after the passport is surrendered. The

mother shall provide the father with a written
receipt for the passport and is ordered to retain
the passport in a secure location. The mothes is
also required to file an Acknowledgment of

Receipt of Passport with the court, with a copy -

provided to the father.” This Acknowledgment
shall mfonnthcoourtofthcdatcthatthc
pa.ssport was  sutréndered. [The court may order
the passport surrendered to the court, to.an

attomey, to the court clerk, etc.; instead of to the

other parent. The court may dispense with the
requirement that the parent file an
Aclmowlodgi’n"é&t with the coutt, if this is too .

burdmsomc *Tlus paragraph would bc modxﬂod o

accordmgly 1

3. Posting of bond - The father is ordered ¢,

post a cash bond in the amount of [$5000] with
the court. This bond shall be forfeited to the

mother if the father removes the child from [the

state] [the counuy] without securing advancc .

written permission from the mother or the court o

Notify school personnel gnd,mdividuals

.The custodial pareat is reqixired to provide a
copy of this order to the following individuals:

The principal of the child's school;
The child's teacher;
The driver of the child's bus;

®  The child's matemal and paternal
grandpareats;

™ The child's maternal and patemnal aunts
and uncles; :

®  The child's after school day care
provider.

Violating the terms of the order

A party who violates the provisions of this
order may be held in contempt of court and
pumshcd accordingly. A violation of the
provisions of this order may subject the violator.

law.
RISK PROFILES OF ABDUCTION

Six profiles of abduction risk have been
identified in the receat groundbreaking research
on “Prevention of Pareat and Family Abduction
through Early Identification of Risk Factors."”
The profiles are descriptive of abductorsand
must be used with caution as predxetxvc device.

The court should consxdcr the rwsonablcnws of B
the parent’s concem about the abductxon, any . ;
 previous threats or actua] abductlons or custody -

violations, the dcgrcc of social support for the
person who may abduct, and the person’s
catrenchment in the commumty The court

should hear cvxdcncc xcgardmg specific planmhg .

activities, such as changmg jObS applymg for
passports, etc., because ¢ any pla.nnmg activities
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to criminal prosccunon under state and federal
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u whcathcmhasbcmapnordlrmafor

actual abduction

® when a parent is suspicious and distrustful

ductobchcfabuschasocwmdandhassocxal
.g;pportforthcbchcfs

= wbmapamttsparanmdorsoctopaduc

m when onc or both pareats are foreigners
Ieodingambcbd-culmrcmarﬁagc‘

® when the pareats are disenfranchised but
. have family/social support. :

The six profiles of abduction risk, discussed

l Profile 1. When there has been 2 prior
threat of or actual abduction.

l Whea pareats have made credible threats to

abduct a child or have a history of hiding the -
. child, withholding visitation, or snatching the
child back and forth, there is obviously great
distrust and a heightened risk of custody
~violation. This profile of abduction risk is

uma]ly combined with one or more of the other
profiles, and in such instances other underlying

psychological and social dynamics need to be

understood and addressed. General indicators of

imminent threat of flight with the child where

other risk factors are also preseat are: (1) when a

pamnnsununployed.homclwsandthhout

emotional or financial ties to the area, and/or (2)

* when they have divulged plans to abduct and
hawthcmourmtosumvcmhxdmgorﬁxc
+ support of extcaded kin and undcrground

There arc a numbcr of ‘specific measures that

‘ggdﬁcanﬂy increase the risk detcmuned by thc

Profile 2. When a pafent is sugpicious
and distrustful due to belief abuse has

‘occurred and has social support for these

- beliefs.

Families that meet this criterion are

. characterized by one of the pareats having a

fixed belief that the other parent is dangerous to
the child (cither abusive, molesting or neglectful)
without there being sufficient substantiating

. evidence for the court to take action on these

mnbctakmwhmﬁxcrctsnnnunmtﬂlrato:a RS

- history of prior abduction. “The safeguards
identified carlier in this chapter should be
included in the order in tlmc cases.

l networks to kecp themselves’ lnddcn

allegations. Morcover, the pareat is supported in
these beliefs by an extended family or social
network which can collude in a child abductxon in
order to "protect the’ chxld."

First, order that a prompt, careful and
thorough investigation of the allegations be
undertaken. During this investigative stage,
precautions need to be taken to ensure that there
is no ongoing abuse, or, alternatively, to protect
an innocent parcat from further allegations.
Such precautions may include supervised
visitation, especially if the child is very young,
clmrly frightened, or distressed and symptomanc :
in response to visits.

Along thhthc investigation, the alleging
pareat should be shown how to respond to the
child and how to make accurate observations
without confounding the evaluation process.
Whenever possible, the concemned extended kin

. and other social support persons are also

involved in this intervention. All relevant
professionals involved with the family should be
authorized by the pareats to talk with onc another
so that they can support the family cohesively
during the evaluation process and not incite -
anxiety with dxscrcpant, premature conclusxons

As thc data about the allcgauons and the
child's symptomatxc behamor are asscmbled by
the mthxgatmg prof&smnals (prcfcrably with
expertise in both child abuse and the dynamics of
highly conflictual divoroing families), there
should be a carcﬁ.ll sifting through of the



significantly increase thc risk determined by the
profile.

The six profiles of abduction risk, discussed
below, are:

| whcnthcrchasbomapnorﬁumtofor

actual abduction
® when a parent is suspicious and dxstmstful

ductobchcfabuschasocmnedandhassocxal

- support for the belicfs

m  when a parent is paranoid or sociopathic -
n .when one or both pareats are foreigners
ending a mixed-culture marriage

m  when the parents are dxsenﬁ-anchxscd but
have family/social support. :

Profile 1. When there has been a prior .
threat of or actual abduction.

Whea pareats have made credible threats to
abduct a child or have a history of hiding the
child, withholding visitation, or snatching the
child back and forth, there is obviously great
distrust and a heightened risk of custody
violation. This profile of abduction risk is
usually combined with one or more of the other
profiles, and in such instances other underdying

: psychologlmlandsocxaldyna:mmncodtobc
understood and addressed. General indicators of -

imminent threat of flight with the child where
other risk factors are also present are: (1) when a
pareat is unemployed, homeless and without
emotional or financial ties to the area, and/or (2)
when they have divulged plans to abduct and -
have the resources to survive in hiding or the
support of extended kin and underground
networks tokeep thcmsclvw ludden

“r(\ FoRets Cew

There arc a number of specific mcasures that

can be taken whcn there is imminent threat or a
history of pnor abducuon ‘The safeguards -
identified carlier in this chaptu' should be
included i in thc order in thm cascs

Profile 2. When a pareht is suspicious
and distrustful due to helief abuse has
occurred and has social support for these

behefs

Families that mect thls cntcnon are
characterized by one of the pareats having a
fixed belief that the other parent is dangerous to
the child (cither abusive, molesting or neglectful)
without there being sufficient substantiating
evidence for the court to take action on these
allegations. Moreover, the parent is supported.in .
these beliefs by an extended family or social
network which can collude in a child abduction in
order to "protect the child."

Fust, order that a prompt, careful and
thorough investigation of the allegations be
undertaken. During this investigative stage,
precautions need to be taken to easure that there
is no ongoing abuse, or, altematively, to protect
an innocent pareat from further allegations.
Such precautions may include supervised
visitation, especially if the ¢hild is very young,
clearly frightened, or distressed and symptomatic
in response to visits.

Along with the investigation, the alleging
parent should be shown how to respond to the
child and how to make accurate observations
without confounding the evaluation process.
Whenever possible, the concerned exteaded kin
and other social support persons arc also
involved in this intervention. All relevant
“ professionals involved with the family should be
authorized by the pareats to talk with one another
so that they can support the family cohesively
during the evaluation process and not incite
anxiety with dxscrepant, premature conclusxor}s

el [PTRY SO

As the data about the allegations and the
child's symptomatic bchawor are assembled by
the mthxgatmg profmsxonals (prcfcmbly with -
expertise in both child abuse and the dynamics of
highly conflictual dworcmg families), ‘there
should be a careful sifting through of the



cvidence for a differential diagnosis and reasoned

conclusions. All of thesc are to be sharedina
timely manner with both pamnts and i tmportant
suppomvc othcrs » , v

In some rare cases, &specxally where there is
severe psychopathology in both pareats or their
extended families, the child can be placed in the
temporary carc of a neutral third party with
supervised visitation to both pareats. This may

~ help sortoutwhoorwhatlsﬁ:chngthccxtmncly ,

troubling, pcrsxstmt claims of abuse.

Unsubstantiated allegations of abusc are
usually not equivalent to proof of innocence of
the accused. Rather, a huge degree of mistrust -
and anger is oftea the legacy of unprovea
accusations, which can shadow the fragmented
divorced family for years, putting the child at risk
for continued emotional, if not physical, abuse.

A structure for rebuilding trust between pareats

and ensuring protection of the child needs tobe .

put into place for the long term in these families.

This structure includes one or more of the
following: (1) mandated counscling for on¢ or
both pareats to casure appropriate pareating
practices where there has beea poor judgment or
unclear boundaries on the part of a pareat; (2)
appointment of a special master (coparcating
coordinator and arbitrator) to help parents
communicate and reality-test their distrust of one
another, to monitor the situation and make
necessary decisions in an ongoing way; (3)
provision of long-term therapy for the child
-which offers a safe place for the child to sort
tluoughﬁlclrrmhsucfmandphobxasandto
disclose abuse should it occur or recur; and (4)
appomtmcntofaguardxanadhtuntompmmt
the cluld m any ongomg lmgatwn
Proﬁles 3 and 4 When a parent is e
paranond or socxopathlc G

' These two profiles of abductxon—nsk requxrc
similar kinds of response by the family courts.
Although only a small pcrwntage of parents fit

these proﬁlw, these parents present the greatest
potential risk of harm to the child. .

In the case of the paranoid profile, parents
hold markedly irrafional or psychotic delusjons
that the other parent will definitely harm them
and/or the child. Believing themselves to be
betrayed and exploited by their ex-partner, these
parcats urgently take what they consider to be
necessary measures to protect themselves and t.hc
child. ,

The psychotic parent does not perceive the
child as a separate other person, but rather he or
she is either expericaced as fused with the self as
a victim (in which casc they take unilateral
measures to rescue their offspring), or the child is
viewed as part of the hated other (in which case

- the child can be precipitously abandoned or even
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destroyed). In general, the marital separation and
the instigatioa of the custody dispute triggers an
acute phase of danger, which can mount to the
threat not only of abduction but also of
murder/suicide.

In the case of the sociopathic parent, he¢ or
she usually has a long history of flagrant
violations of the law and coatempt for any
authority, including that of the legal system.
Relationships with other people are self-serving,
exploitive, and highly manipulative. These
people are also likely to hold exaggerated beliefs
about their own superiority and eatitlement and
are highly gratified by being able to exert
unilateral powet and control over others. As
thhtimparanmdpcrsonalxty they are unable to
perceive their children as having separate needs
or rights so that their offspring are often used
blatantly as instrumeants of revenge, punishment,
or trophies in thcxr fight with the ex-partner. The

sociopathic pamnt bchcvw that domestic vxolcncc
and child abduouon can bc perpetmtod thh
impunity. = .

To thc cxtcnt that a parcnt meets cxthcr the
-criteria for paranoid psychosis or severe
sociopathic personality disorder, traditional



therapy or mediation is an inappropriate and
possibly dangerous interveation. . The family
court needs to have mechanisms and procedures

to protect the child in cases where there is serious
delusional thinking or dangerous socxopathy in
one of the pareats. If the disturbed person is the
noacustodial parent, visitation should be
supervised in a facility with high security, and -
the other parent should be counseled about how
todcwscasafetyplanforthcmsclvwandﬂxc '
child for all othcr times.

V’nsitaﬁ_onwid:thcchildmayncodtobc ,
suspended if there are repeated violations of the
visitation order; if the child is highly distressed
by the coatact; or if the parent uses his or her
time with the child to denigrate the other pareat,
obtain information about the other pareat's
whereabouts, or transmit messages of physical
harm, death threats or child abduction.

Reinstatement of access to the child may be
permitted after clear conditions are met by the
offcnding pareat, and upon careful evaluation
and recommendation by a designated ageacy
(child protective or family court services). If the
evaluation determines that reinstatement of
parcat-child contact is appropriate, any "in
person" contact should typically begin with
supervised visitation, preferably in the presence
of a meatal health professional.

If the disturbed person is the custodial or
primary care person for the child, extreme care
needs to be taken in order that the litigation and
cvaluation process docs not precipitate abduction
or violence. The family court may need to obtain

. anunergmcypsyduamcscmng andusc

the temporary mnoval of the ¢hild to thc other

-~ pareat, or to a third d party, while a more -

comprehensive psychxainc a.nd custody
cvaluation is being “undertaken.” In thm )
emergency situations there needs to be some
waiver of confidentiality permissible that will
allow all relevant profwsxonals to sharc ‘
mformanon about thc ; case w1th onc anothcr The

Sewiiar v,q;.q un

psychotic parent may need legal representation
and an attorney for the child may also need to be
appointed in any subsequent litigation.

Where thcrc is blatant disregard of custody
orders and violations of restraining ordersbya -
sociopathic pareat, the court should prosecute,
fine or impose jail time to send a clear message
that it will not tolerate contempt of its authority.

A coparenting coordinator with arbitration

powers (as stipulated by parents and ordered by
the court), who is prepared to testify in court,

may be needed over the longer term to monitor -
the family situation for any further threat of
abuse or abduction. Only whea these control
mechanisms are in place can it be expected that
counseling and therapy for the child will be
beneficial. '

Profile 5: When one or both parents are
foreigners ending a mlxed-culture
marriage. :

Parents who are citizens of another country
(or who have dual citizenship with the U.S.) and
also have strong ties to their extended family in
their country of origin have long been recognized
as abduction risks. The risk is especially acute at
the time of pareatal separation and divorce, when
they feel cast adrift from a mixed-culture
marriage and need to return to their ethnic or
religious roots for emotional support and to
reconstitute a shaken self-identity. Often in
reaction to being rendered helpless, orto the
msultoffoclmgrqoctcdanddxswdcdbythccx—
spouse, a pareat may try to take unilateral action
byrcmmmgmth&xcchxldtothw&mxlyof
origin. This sawayofumstmgthatthelr
cultural identity be gwm prcetmnmt status in the
child's upbnngmg : e

Cultumlly sensitive counscling that will
discern and address these underlying = ;.2:...
psychological dynamics is needed to help thcsc
pareats settle their internal conflicts. They also
“have to bc rcmmded of the chxld's necd for both
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 parcats, and how it is important to provide
opportunities for the child to appreciate and
intcgrate his or her mixed wltural and/or racial
1dentm<s e

Often the parent will have idwlizcd their own
culture, childhood and family of origin, and may
need to be encouraged to adopt a more realistic
perspective. It may also be necessary to provide
the homesick pareat with alternative emotional
- support and financial assistance to stay in the
arca; or to help them make a custody plan that
allows for visiting their homeland with the child,
with the approval of the other pareat.

If their country of origin is not a party to the
Hague Coavention on the Civil Aspects of
International Child Abduction, the stakes are
particularly high, as recovery can be difficult, if
not impossible. One possible solution is for the
pareats to file the same custody agreement
(which also specifies jurisdictional authority) in
- both the U.S. courts and those of the other
country, to increase the likelihood the order will
be eaforced in both-countries. A number of other
coatrols can also be put in place as precautions
(such as holding passports and posting bonds), as
discussed carlier in this chapter.

Profile 6: When the pa_rents are
disenfranchised but have family/social
support.

A large group of poteatial abductors are
parcats who feel diseafranchised by the judicial -
system. Many of these pareats are cconomically
indigeat and poorly educated. They lack

" knowledge of custody and abduction laws and
cannot afford legal representation or

. psychologncal counseling.” Those. ‘who have

. _cxtmdcd famxly or othcr - social, emotional and

- economic support in‘driother geographical -

,_commumty may bc abduction risks. Many
pareats "do not access the court systcm, because
they can’t afford to, they are unaware of the need

. o, 0r “they | do not bclxcvc it is responsive to their

abi Cd it

values or their plight. Pareats belonging .to

certain cthnic, religious, or cultural groups that

hold views about child rearing contrary to the
prevailing custody laws (emphasizing the rights

. of both parents regardless of gender) often prefer
seeking resolution of custody disputes outside the
courts, sometimes by abducting or snatching

- back and forth. :

Parents having had a transient unmarried
relationship oftea view the child as the property
of the mother and are supported in this belicf by
extended family. Finally, victims of domestic
violence are at risk for abducting, especially
when the courts and community have failed to
take the necessary steps to protect them from -
abuse or to hold the abuser accountable. In these
cases, the violent partners may be successful in
obscuring the facts about the abuse and in
activating the abduction laws to regain control of
 their victims." . .

Of all the profiles of risk, these
disenfranchised parents have the best prognosis
for an cffective preventive interveation, limited:

- only by the lack of resources in the community
available to help them. First, they need legal
counseling and advocacy, i.e., access to
information and education about custody and
abduction laws, and about the rights of both
pareats cven where there has beea no marriage or
sustained relationship betweea them. If unable to
afford representation in court, they need a
user-friendly court system, a cooperative clerical
staff, and support persons who will accompany
them through the legal process and languagc
translanon services. '
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. Second, they need access to. aﬁ'ordable

. _psychological « counseling scmcec for themsclvcs

and their childrea that will hclp thcm managc
their emotional dxstrss and vulncrabxhty and
_strengthen their pareating capacities at the time
of separation and divorce. . Third, they need

-+ family advocates who can help them bndgc the
cultural, economic and logistical chasms to other
community resources, such as domestic violence



services, substance abuse monitoring and -,
counseling, training and employment
opportunities, and mental health services.
Finally, important members of their informal

extended social networks may need to be included |

in any bricf intervention in order to guide their
cfforts to support and protect the disenfranchised
family, fractured by separation and divorce, over
the long-term process of abduct.lon prevention

and famxly mtructunng

Likehhood of retum

Ifa chlld is abducted. how likely is it tha.t the
child will be promptly recovered and returned
and that the court order will be promptly
caforced? By considering the obstacles to the
location, recovery and return of the child,'* the
court can assess the likelihood of the child being
returned promptly, if abducted. Preventive
measures are especially needed when, in the event
of an abduction, numerous difficult obstacles
exist to the prompt location, recovery, and return
of the child.

Obstacles are greater when the abduction is
to or from a state or country not covered by laws
which would facilitate the apprehension of the
abductor and the recovery of the child.

If the state’s criminal custodial interference
statute would not apply to the case in the event of
an abduction, it preseats a major obstacle.

" Examples: Soon after the court awards the
pareats joint custody, the father disappears with
the child. An abduction by a joint custodial
parent is not a criminal violation under the state's
law. An unwed fathér, with no custody order,
tries to Iomtc his child.: Precustodial abductions

‘are not a cnmmal violation under the state's law.

-

Bmusc criminal custodial mtcrfcrcncc isa
j‘!"usdcmmor offcnsc in this state, law .=
enforcement makes fio effort to locate thc child.

The courts in thc state' in which the child resides

~ claims ot t6 have jurisdiction in the criminal

‘ Custodxal interference éase bcmusc the retention
AN e wkir
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of the child after a visitation took place in
anothcr state.

If the state does not have ﬂaggmg statutm“
that mandate that birth and school records of
missing children be flagged and that law
enforcement be notified if an abductor requests
the records, it can present an obstacle to locating
the child.

. Ifan mtcmatxonal abduction i is suspected,
chances for return of the child are better if the
country is a party to the Hague Convention on
the Civil Aspects of International Child
Abduction. Howeve, if the application of the
Hague Conveation has not led to prompt returns
in other cases, the seeming advantage of the
Convention may be lost, presenting an additional
obstacle.

If the country is not a party to the Hague

- Convention, the child may never be returned,

although this varies somewhat depending on the
country. Countries with family laws that have a
strong religious base and give preferential rights
to one geader over another, such as Islamic
countries, are the most problematic. No
abducted children have beea retumed from some
of these countries. In other cases, for instance
Jordan, retumns to the U.S. have only beea
possible with the highest level of diplomacy and -
particularly heinous circumstances surrounding
the abduction, such as the case in which the
father murdered the mother and abducted the two
children from New Jerscy. He was tried in
Jordan for the murder charge, and the c!uldrcn
were returned to thc U.S.

If there is no a:tradmon trcaty covcnng
criminal custodmal mtcrfcmcc cases with a
part:cular oount.ty or the statc xs unwxllmg to pay
" for extradition, 'the obstaclcs to recovcnng the .
child are great.’ It is also an obstacle when there
is an extradition ttmty, but the actual practlcc is

‘ not to cxtradxtc
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If the courts in the country to whlch the child

-
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is likely to be abducted do not provide the left-
behind parent an equal chance at custody, then
the child may not be returned. For example, the
courts may be hostile to American pareats or
may not give cqual rights to women in custody
disputes.

If citizenship laws in a pareat's home country
provide that person, and perhaps the children,-
with dual citizenship, the parent can obtain a
passport cven if a U.S. passport has been denied.

When local law enforcement agencies are not
pro-active, they become obstacles to locating,

. recovering, and retuming the child. - According to

rescarch, this continues to be a problem in
communities across the Uriited States. Obstacles
cxist when local law enforcement delay or refuse
to take missing child reports or to eater missing
children and their abductors into the National
Crime Information Ceater (NCIC), despite the
mandate of the National Child Search Assistance
Act. Additional obstacles exist whea local law
caforcement delay or refuse to proceed with
investigations as to the whereabouts of pareatally
abducted childrea or to obtain Unlawful Flight to

Avoid Prosecution (UFAP) warrants when feloay -

charges exist and the abductors are suspected of
having left the state. Further obstacles exist if
local law eaforcement avoid involvement in the
civil eaforcement of child custody orders, when
directed to do so by the court.

Obstaclmarcmorc likclytomstwhmthc
abduction is premeditated and well-supported or
when the left-behind parent has few resources.

Whea an abduction is methodically planned and -~ -

resources exist to sustain it, it becomes more

difficult to locate and recover the child. The lcft~ L

s oo

behind parent is handicappéed if he of she cannot
afford to bring an enforcement action (possibly

hire a private investigator, or to cover trave! -
expenses related to recovery and return. If thc
left-behind parent needs to take time off work due
to stress and recovery efforts, financial resources
and stability may be further diminished.
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Potential harm to the child

Clearly it is not in the best interests of
children to be abducted. However, the degree of
harm that a child may cxperience in an abduction
depends on numerous variables. These include
the relationship of the child to the abducting
parent, the consequences of the rupture of the
relationship of the child with the left-behind
parent, the degree of stability or lack thereof

| provided by the abducting parent, the dcgrec of

- involving attomeys in two states or Lcountries), to o

familiarity or lack thereof of the new
surroundings, etc.

At the least harmful level, the abduction may
bcc:q:cnmwdasarclomnouthatwtso&‘a
child’s rclatxonshxp with a pareat who was
abusive and requires the child to adjust to new
peers, school, and community. The most harmful
situations involve abductions by parents who are
severely disturbed and abusive, including those
who may kill the child and themselves. In some
cases,!? child protective services in a new state
have placed abused children in foster care, not -
knowing that the other parent has been searching
for them.

Conclusion
There are no precise predictive measures that

can determine for certain that a specific pareat
will abduct his or her child. However, preventive

_measures should be granted when a risk for
..abduction exists. More restrictive preveative

measures may be warranted whea the risk for
abduction is higher, whea obstacles to recovering

- the child would be difficult to overoome, or when

the conditions of the abduction are likely to be

. particularly harmful to the child.



- Endnotes

1. The court should msa-t appropriate UCCIJA state law citation here, and in-all other places whcrc rcfercncc is made to
the Uniform Act. ,

2. " Some statu, by statutc permit gmndpamts to sock visitation, cxtha— in divorce or custody proceedings between
pareats or through independent aclions. See Patricia HofT et al, NATIONAL CENTER ON WOMEN AND FAMILY LAW, INTERSTATE
CHILD CUSTODY DISPUTES AND PARENTAL KIDNAPPING: Poucv PRACTICE AND LAW S2-3 to S2-4 (Supp. 1990).

3. See the Modcl Joint Custody Statute adopted by the American Bar Association in 1989, whxch states "{jjoint custody
is inappropriate in cases in which spousc abusc child abuse, or parental hdnappmg is likely to occur.*

4 H§Xo) ,

s. % Sce Patnm Hoﬁ‘ ctal, N.mowu. CENTER ON WOMEN AND FAMILY LAW INTERSTATE Cm Cvsrom' stwrss AND

P.mnrm,l(mma Poucv PrACTICE ANDLAW S8-14 - S8-16 (Supp. 1990).

6. wSec.c.g Brewington v, Scrrato, 336 S.B.2d 444 (N.C. Ct App. l985)(cthupbcldscvcmmtncuoasonvmtauon.
- in custodial perent's home — based oa trial court's specific findings of fact that the noa-custodial pareat had previously taken
the child to Texas under false pretenses and refused to retum the child to North Carolina ), Frenke v, Frenke, 496 N.Y.S. 2d
SZI(A.DJqu.l%)@a&&:m@mbbcmpamedpmdmgbwmgmdmmofwbdh«wp«mcdw
unsupervised visitation nsmchdd'sbs!mtawtmhght of prioc abdudzonandchﬂd‘smmllmgnw to attend unsupervised

visits).

1. Seeeg. People, Beach, 194 Cal App. 3d 955,240 Cal. Rptr. 50 (CL. App. 1987) (threatencd abduction from state

sullicient for exercise of emergency jurisdiction and *no removal from state® order); Mitchell v, Mitchell, 311 S.E2d 456 (Ga.
1984) (restrictions on removal of children from country upheld based on findings that father would have no means of enforcing
Geocgia order if mother took children to United Arab Emirates, but restrictions on removal from state violated state case law);
Soltanich v, King, 826 P2d 1076 (Utah Ct. App.1992) (risk of flight to Iran warrants order restricting father from removing
child from the country.).

g See, eg. Rayford v, Rayford, 456 So. 2d 833 (Ala. Civ. App. 1984) (trial court required noncustodial father to post
$5000 bond to insure his compliance with visitation orders where the father had violated a visitation order and concealed the
children for three years), Bullard v, Bullard, 647 P.2d 294 (Haw. Ct. App. 1982) (court upheld order mqmnng father to execute
$2500 bond conditioned on the retum of the child to Hawaii after visitation, while noting that bond ts are viewed

' Mthdxs[avormddmuldonlybc:mposcdxfthcmxswbdmm&dmoodmuthcwdamllbcmhtod.);gl_dy_cﬂ_!‘ﬁs&

523 So. 24 464 (Ala. Civ. App. 1988) (Trial court was justified in forfeiting father’s bond due to his failure to comply with
pnorcwrtordasmqumnnghxmtopostancwboudtog\mantccmplmnccvaththcpmto:das)

-9, See.e.g..ﬁ_tghg__l_z._hﬁ@gﬂ,BllSEldﬁé(Ga.1984)(I‘bccourtcujomcdbo¢hpamntsﬁompmamgor

applymgforpmtsforthcchddmmthommcwnumagmmtormcoth«yamt);mmm__&wgms
N.W.2d 10 (Minn. Ct App. l992)(mo(hcrdxmdcdtotdmnchﬂd'spasspoﬂmdfalhcx‘pmhibttcdﬁ'omapplymgfora
replacement passport without mother's written consent. The father was a national of the U.S. and Syria and had family ties in
Saudi Arabia.). Requests to prevént issuance of a passport, accompanied by a copy of the court order, should be sent to the U.S.

3, maee o

e Dcparhncntot‘Sta(c.OmecofPaspoﬂScmcs i 19th Street, N.W,, Suxle260 quhmgton,DC 20522-6705

Tclephone—(202)955—0377 Fax—(202)95$-0230

10. See, c.g onwealth ex rel. Zaubi v_ Zaubi, 423 A.2d 333 (Pa. 1981) (Grnndpaxmts cxted for contemp( for
”3‘5‘“18 their son in thwarting a court order), Hendershot v, Hadlan, 248 S.E2d 273 (W Va.. 1978) (patemal gmndparcn!s
held in contempt for aiding their son in violating a court order). T e e T T e e DL

. This sample order is not intended to be comprehensive. lt doa howcvcr contam cxmnplcs of the types of provisions
discussed above. :
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12. If emergency jurisdiction is founded on the child being abandoned, or threatened with or subjected to mistreatment of
abuse, the order should also state that *jurisdiction is exercised consistently with PKPA, 28 U.S.C. 1738A(cX2)XC)." An orde,
based on emergency jurisdiction should be temporary, for a specified short period of time, and should direct the petitioner to
petition for custody in & court with jurisdiction to make or modify permanent orders. :

13. This section is by Dr. Janet Johnston and Dr. Lindz Girdner, based on their rescarch entitled "Prevention of Parent
and Family Abduction through Early Identification of Risk Factors,” funded by the Office of Juvenile Justice and Delinquency .
Prevention under grant number 92-MC-CX-0007, awarded to the American Bar Association Fund for Justice and Education and
carried out collaboratively by the ABA Center on Children and the Law and the Wallerstein Center on the Family in Transition,
Copies of the final research report will be available in 1997 through the Juvenile Justice Clearinghouse at 1-800-638-8736 or
from Dr. Linda Girdner at 202-662-1722.

14 See Chapter 9 for further discussion of domestic violence.
15. This sectioa is by Dr. Linda Girdner, based primarily on Final Report: Obstacles to the Recovery and Retum of
Pearentally Abducted Children, eds. Linda Girdner and Patricia Hoff (Washington,-D.C.: United States Department of Justice,
OJIDP 1993). The work was carried out by the ABA Center on'Children and the Law under cooperative agreement number 90-
MC-CX-K001 awarded to the ABA Fund for Justice and Education. The Research Summary, Final Report, and Appendices are
available from the Juvenile Justice Clearinghouse at 1-800-638-8736. :

16. About half of the states have statutes requiring a missing child's school records and/or birth cettificate be flagged.
Flagging statutes aid in locating an abducted child by requiring that law enforcement be notified whenever a request for a
missing child's school record or birth certificate is made.
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.2 Rappon de Ia Commission spéciate. Nos Je1 73 15, 7

Rapport explicatif de Explanatory Report by
Mlle Elisa Pérez-Vera ) Elisa Pérez-Vera

TRANSLATION OF THE PERMANENT BUREAU
Introduction Introduction

U Conclusions des travaux de la Conférence de La Haye de
droit international privé

17 La Convention sur les aspects civils de I'enlévement in-
ternational d’enfants a éié adoptée en séance pléniére le 24
octobre 1980 par la Quatorzi¢me session de la Conférence
de La Haye de droit international privé. 4 I'unanimité des
Etats présents.! Le 25 octobre 1980, les délégués signerent
I'Acte final de la Quatorziéme session contenant le texte de
la Convention et une Recommandation qui contient la for-
mule modeéle & utiliser pour les demandes de retour des
enfants déplacés ou retenus illicitement.

A ceute occasion, la Conférence de La Haye s'est écartée de
sa pratique. les projets de Conventions adoptés au cours de
la Quatorziéme session ayant éié ouverts 4 la signature des
Etats immédiatement aprés la séance de cldture. Quatre
Etats ontsigné la Convention 4 cette occasion (le Canada, la
France, la Gréce et la Suisse). de sorte qu'elle porte la date
du 25 octobre 1980.

2 Encequiconcerne le point de départ des travaux qui ont
abouti 4 I'adoption de la Convention. ainsi que les conven-
tions existantes en la matiére ou ayant un rapport direct
avec elle, nous renvoyons a introduction du Rapport de la
Commission spéciale.”

3 LaQuatorziéme session de la Conférence, qui a siégé du
6 au 25 octobre 1980. a confié I'¢laboration de 1a Convention
d sa Premi¢re commission. dont le Président était le
professeur A. E. Anton (Rovaume-Uni) et le Vice-président
le doyen Leal (Canada): I'un et l'autre avaient déja éié
respectivement  Président et Vice-président de la
Commission spéciale. D'autre part, le professeur Elisa
Pérez-Vera a é1é confirmé dans ses fonctions de Rapporteur.
M. Adair Dver. Premier secrétaire au Bureau Permanent,
qui avait élaboré d'importants documents pour les travaux
de la Conférence. a é1é chargé de la direction scientifique du
secrétariat.

4 Au cours de treize séances. la Premiére commission a
procédé & une premiére lecture de I'avant-projet élaboré par
la Commission spéciale. Simultanément, elle a nommé un
Comité de rédaction qui. au fur et 2 mesure de la pro-

1 Results of the work of the Hague Conference oa private
international law

1 The Convention on the Civil Aspects of International
Child Abduction was adopted on 24 October 1980 by the
Fourteenth Session of the Hague Conference on private
international law in Plenary Session, and by unanimous vote
of the States which were present.! On 25 October 1980. the
delegates signed the Final Act of the Fourteenth Session
which contained the text of the Convention and a
Recommendation containing the model form which is to be
used in applications for the return of children who have
been wrongfully abducted or retained.

On this occasion, the Hague Conference departed from its
usual practice, draft Conventions adopted during the
Fourteenth Session being made available for signature by
States immediately after the Closing Session. Four States
signed the Convention then (Canada. France, Greece and
Switzerland), which thus bears the date 25 October 1980.

2 As regards the starting point of the proceedings which
resulted in the adoption of the Convention, as well as the
matter of existing conveations on the subject or those
directly related 10 11, we shall refer to the introduction to the
Report of the Special Commission.”

3 The Fourteenth Session of the Conference, which took
place between 6 and 25 October 1980. entrusted the task of
preparing the Convention 10 its First Commission. the
Chairman of which was Professor "A. E. Anton (United
Kingdom) and the Vice-Chairman Dean Leal (Cagada).
who had already been Chairman and Vice-Chairman
respectively of the Special Commission. Professor Elisu
Pérez-Vera was confirmed in her position as Reporter. Mr
Adair Dyer, First Secretary of the Permanent Bureau. who
had prepared important documents for the Conference
proceedings. was in charge of the scientific work of the
secretarial. ~

4 1n the course of thirteen sittings, the First Commission
gave a first reading to the Preliminary Draft drawn up by the
Special Commission. Al the same time, it named the
members of a Drafting Commitiee which drafied the text

' Allemagne, Australie. Autriche, Belgique. Canada. Danemark, Espagne. Etais-
Unis, Finlande. France. Gréce, irdande. Japon. Luxembourg, Norvége. Pays-Bas.
Portugal, Royaume-Uni, Sudde, Suisse. Tchécoslovaquic. Venezuela et Yougoslavie.
Les Représentants de la République Arabe d'Egypre. d'lsraél et de ['lualie. quoique
ayant pris unc pan active aux travaux de la Premitre commission. n'ont pas participé
au vote. Le Marox, le Saint-Sidge et I'Union des Républiques Socialistes Soviétiques
ont envoyé des observateurs. Au cours des travaux, la Premiére commission a égale-
ment disposé du concours précieux des observatewrs du Conseit de I'Europe, du
Commonwealth Sccretariat et du Service Social Intemational.

' Australia, Austria, Belgium, Canada, Czechoslovakia, Denmark, Finland, France.
Germany, Greece, Ireland, Japan. Luxemburg. Netherlands, Norway. Porugal.
Spain, Sweden, Switzerland, United Kingdom. United Stwates. Venezuela and
ugostavia. . Ll
Representatives of the Arab Republic of Egypt. Israel and lhialy did not participate in
the vote, despite having played an active part in the proceedings of the First
Commission. Moroceo, the Holy See and the Union of the Soviet Sociatist Republics
sent observers. In the course of the proceedings. the First Commission also had atits
disposal the invaluable assistance of observers from the Courxil of Europe. the
Commonwealth Secretariat and Intemational Social Service.
* Report of the Special Commission, Nos3and 7w 15,
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gression des travaux, a mis le.lcs au point.* Sept autres
séances ont été consacrées 4 la discussion du texte préparé
par le Comité de rédaction,! ainsi qu'a celle des clauses
visant I'application de la Convention au regard des Etats 3
systémes juridiques non unifiés (eApplication Clauses») et
de la formule modéle? rédigées par des Comités ad hoc.S Les
clauses finales, suggérées par le Bureau Permanent, ont été
incorporées dans I'avant-projet établi par le Comité de
rédaction.

It Objet et plan du présent Rapport

5 Le Rapport explicatif d'un texte destiné i devenir du
droit positif, C’est-d-dire d’un texte qui devra &tre invoqué et
appliqué, doit remplir au moins deux objectifs essentiels.
D’une part, le Rapport doit mettre en relief aussi fidélement
que possible les principes quisont 4 la base de 1a Convention
et, quand cela s’avére nécessaire, I'évolution des idées qui
ont conduit & consacrer de tels principes parmi les options

.existantes. [l ne s'agit certes pas de faire état d'une maniére
exhaustive des positions adoptées tout au long du processus
d’¢laboration de la Convention, mais le point de vue retenu
par celleci sera parfois plus facile 4 comprendre s'il est
confronté & d'autres idées avancées.

Or, éant donné que I'avant-projet de Convention préparé
par la Commission spéciale a obtenu un large appui’ et que.
par conséquent, le texte définitif maintient I'essentiel de la
structure etdes principes fondamentaux de I'avant-projet. le
présent Rapport {inal reprendra, surtout dans sa premiére
partie, certains passages du Rapport de la Commission
spéciale préparé en avril 1980 2 l'intention de la Quator-
zi¢me session.?

6 Ce Rapport final doit remplir aussi un autre objectif:
fournir & ceux qui auront a appliquer la Convention un
commentaire détaillé de ses dispositions. Ce commentaire
€tant en principe destiné a éclairer la teneur littérale des
dispositions conventionnelles, nous nous préoccuperons
beaucoup moins d’en retracer la genése que d'en préciser le
contenu.

7 Des considérations précédentes nous pouvons conclure
que les deux objectifs envisagés sont nettement dilférenciés
et que les méthodes mémes d'analyse utilisées pour
atteindre I'un et l'autre ne peuvent pas étre identiques.
Toutefois, la référence dans les deux cas & un texte unique.
celui de la Convention, impliquera certaines redites. qui
nous semblent inévitables. En dépit de ce risque e étant
donné le double objectif souligné, nous avons divisé le
Rapport en deux parties: la premiére est consacrée 4 I'étude
des principes généraux qui inspirent la Convention: la
seconde est destinée a I'examen du texte article par article.

.8 Finalement, comme le soulignait en 1977 le professeur
von Overbeck? il semble ‘opportun de rappeler que ce
Rapport a été établi, 4 I'issue de la Quatorziéme session. &

partir des procés-verbaux et des notes du Rapporteur. [i n'a

concurrently with progress of the main proceedings.?
Seven other sittings were devoted to a discussion of the text
prepared by the Drafting Committee,! as well as of clauses
relating to the application of the Convention to States with
non-unified legal systems (‘Application Clauses’) and of the
model form® drafted by ad hoc Committees® The final
clauses had been suggested by the Permanent Bureau and
were incorporated into the preliminary draft Convention
drawn up by the Drafting Committee. ~

1§ Aim and structure of this Report

5 The Explanatory Report on a text which is destined to
become positive law, thatis to say a text which will require to
be cited and applied, must fulfil at least two essential aims.
On the one hand, it must throw into relief, as accurately as
possible. the principles which form the basis of the Con-
" vention and, wherever necessary, the development of those
ideas which led to such principles being chosen from
amongst existing options. It is certainly not necessary to take
exhaustive account of the various attitudes adopted
throughout the period during which the Convention was
being drawn up. but the point of view reflected in the Con-
venuon will sometimes be more easily grasped by being set
opposite other ideas which were put forward. ‘
Now, given the fact that the preliminary draft Convention
prepared by the Special Commission enjoyed widespread
support” and that the final text essentially preserves the
structure and fundamental principles of the Preliminary
Draft, this final Report and in particular its first part. repeats
certain passages in the Report of the Special Commission
prepared in April 1980, for the Fourteenth Session.®

6 - This final Report must also fulfil another purpose, viz. to
supply those who have to apply the Convention with a
detailed commentary on its provisions. Since this commen-
tary is designed in principle to throw light upon the literal
terms of these provisions. it will be concerned much less with
tracing their origins than with stating their content accu-
rately.

7 We can conclude from the foregoing considerations that
these two objectives must be clearly distinguished and that
even the methods of analysis used cannot be the same for
each of them. Nevertheless, the need to refer in both cases o
the one text, that of the Convention, implies that a certain
amount of repetition will be necessary and indeed inevi-
table. Despite this risk and in view of the emphasis which is
placed on a double objective. the Report has been divided
into two parts, the first being devoted to a study of the
general principles underlying the Convention, the second
containing an examination of the text. article by article.

8 Finally. as Professor von Overbeck emphasized in 1977.¢
-it would be as well 1o remember that this Report was
prepared at the end of the Fourteenth Session, from the
.. procés-verbaux and the Reporter's notes. Thus it has not

wite
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donc pas été approuvé par | férence et il est possible
que, malgré les efforts faits par le Rapporteur pour rester
objectif, certains passages répondent & une appréciation
partiellement subjective.

Premiére partie — Caractéres généraux de 1a Convention

9 La Convention refléte, dans son ensemble, un
compromis entre deux conceptions, partiellement dif-
férentes, du but & atteindre. On pergoit, en effet, dans les
travaux préparatoires, la tension existant entre le désir de
protéger les situations de fait altérées par le déplacement ou
le non-retour illicites d'un enfant et le souci de garantir

. surtout le respect des rapports juridiques pouvant se trouver

4 la base de telles situations. A cet égard, I'équilibre consacré
par la Convention est assez fragile. D'une part, il est clair
que la Convention ne vise pas le fond du droit de garde
(article 19): mais d’autre part il est également évident que le
fait de qualifier d'illicite le déplacement ou le non-retour
d'un enfant est conditionné par l'existence d'un droit de
garde qui donne un contenu juridique a la situation
modifiée par les actions que I'on se propose d'éviter.

I OBJET DE LA CONVENTION

10 Le titre de ce chapitre fait allusion tant au probléme
auquel répond la Convention. qu'aux objectifs qu'elle a
adoptés pour lutter contre le développement des enléve-
ments. Aprés avoir abordé ces deux points. nous traiterons
d’autres questions connexes qui nuancent sensiblement la
portée des objectifs visés: il s'agit en particulier de
l'importance accordée & I'intérét de I'enfant et des excep-
tions possibles au retour immédiat des enfants déplacés ou
retenus illicitement.

A Délimitation du sujet

11 En ce quiconcerne la délimitation du sujet.! nous nous
limiterons & rappeler trés brievement que les situations
envisagées découlent de l'utilisation de voies de fait pour
créer des liens artificiels de compétence judiciaire inter-
nationale, en vue d’obtenir la garde d’un enfant. La diversité
des circonstances qui peuvent concourir dans un cas
d’espéce fait échouer toute tentative d"établir une définition
plus précise d'un point de vue juridique. Cependant, deux
€léments se font jour de fagon inéluctable dans toutes les
situations examinées et confirment la caractérisation
approximative que I'on vient d’ébaucher.

12 En premier lieu, dans toutes les hypothéses nous nous
trouvons confrontés au déplacement d’un enfant hors de son

" milieu habituel, ot il se trouvait confié & une personne

physique ou morale qui exergait sur lui un droit légitime de

- garde. Bien entendu, il faut assimiler & une telle situation le

refus de réintégrer I'enfant dans son milieu. aprés un séjour

4 I'éranger consenti par la personne qui exerqgait la garde. .

Dans les deux cas, la conséquence est en effet la méme:
I'enfant a été soustrait 2 l'environnement familial et social
dans lequel sa vie se déroulait. D ailleurs, dans ce contexte.
peu importe 1a nature du titre juridique qui était 4 1a base de

P oty g

been approved by.Confcrcncc, and it is possible thay,
despite the Rapporter’s efforts 1o remain objective, certain
. passages reflect a viewpoint which is in part subjective.

First Part — General characteristics of the Convention

9 The Convention reflects on the whole a compromise
between two concepts, different in part. concerning the end
to be achieved. In fact one can see in the preliminary
proceedings a potential conflict between the desire 1o
protect factual situations altered by the wrongful removal or
retention of a child, and that of guaranteeing. in particular,
respect for the legal relationships which may underlie such
situations. The Convention has struck a rather delicate
balance in this regard. On the one hand. it is clear that the

" Convention is not essentially concerned with the merits of
custody rights (article 19), but on the other hand it is equally
clear that the characterization of the removal or retention of
a child as wrongful is made conditional upon the existence
of a right of custody which gives legal content 10 a situation
which was modified by those very actions which it is in-
tended to prevent.

| OBJECTOF THECONVENTION

10 The title of this chapter alludes as much 10 the problem
addressed by the Convention as to the objectives by which it
seeks 1o counter the increase in abductions. After tackling
both of these points, we shall deal with other connected
questions which appreciably affect the scope of the Con-
vention's objectives, and in panticular the importance which
has been placed on the interest of the child and on the
possible exceptions to the rule requiring the prompt return
of children who have been wrongfully removed or retained.

A Definition of the Convention’s subjeci-matier

11 With regard 10 the definition of the Convention’s sub-
ject-matter.!Y we need only remind ourselves very briefly
that the situations envisaged are those which derive {rom the
use of force to establish artificial jurisdictional links on an
international level, with a view (0 obtaining custody of a
child. The variety of different circumstances which can
combine in a particular case makes it impossible to arrive at
a more precise definition in legal terms. However. two ele-
menis are invariably present in all cases which have been
examined and confirm the approximate nawre of the
foregoing characterization.

Firstly, we are confronted in each case with the removal
_ from its habitual environment of a child whose custody had
‘been entrusted to and lawfully exercised by a natural or
legal person. Naturally, a refusal to restore a child w0 its own
: environment after a stay abroad to which the person
exercising the right of custody had consented must be put in
the same category. In both cases, the outcome is in fact the
same: the child is taken out of the family and social en-
vironment in which its life has developed. What is more, in
this context the type of legal title which underlies the
exercise of custody rights over the child matiers little, since

v v

19 Voir notamment Questionnaire et Rapport mr _l'f:ilé;'e_:nnenl international d'un en- o r
_..0ne parent, prepared by Mr Adair Dyer, Prel.

Jomt rr un de ses pareas, &1abli par M. Adair Dyer, Doc. prél. No 1,200t 1977, supra.
. 18-25 (cité par la suite, sRapport Dycre). et Rapport sur I'avant-projet de
oln’vzcn:l’xgn adopté par la Commission spéciale. Doc. prél. No 6, mai 1950
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supra, .

2 See in panticular the Questionnaire and Reg::l on international child abduction by
Y . . No |, August J977.m£ra. pp. 18-25

" (hereafier referved to as the *Dyer Report'), and the Report on the preliminary draft
Convention, adopied by the Special Commission, Prel. Doc. No 6, May 1980. supra.

-pp V2, . ) o —_—
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I'exercice du droit de garde personne de enfant: de ce
point de vue, I'existence ou 'absence d’une décision relative
a la garde ne change en rien les données sociologiques du
probléme. oL

13 Ensecond lieu, la personne qui déplace I'enfant (ou qui
est responsable du déplacement, quand I'action matérielle
est exécutée par un tiers) a Pespoir d'obtenir des autorités du
pays ot I'enfant a €6 emmené le droit de garde sur celui-ci.

Il s’agit donc de quelqu’un qui appartient au cercle familial

de 'enfant, au sens large du terme; en fait, dans la plupart
des cas, la personne en question est le pére ou la mére.

14 1l est fréquent que la personne qui retient I'enfant es-
saie d’obtenir qu'une décision judiciaire ou administrative
de I'Etat de refuge 1égalise la situation de fait qu'elle vient de
créer; mais si elle n’est pas siire du sens de la décision. il est
aussi possible qu’elle opte pour I'inactivité, laissant ainsi

Finitiative 4 la personne dépossédée. Or, ménie si cette der- .

niére agit rapidement, c'est-i-dire méme si elle évite la
consolidation dans le temps de la situation provoquée par le
déplacement de l'enfant, I'enleveur se trouvera dans une
position avantageuse, car C'est lui qui aura choisi le for qui
va juger de I'affaire, un for que, par principe. il considere
comme le plus favorable 4 ses prétentions.

15 En conclusion, nous pouvons affirmer que le probléme
dont s'occupe la Convention — avec tout ce qu'implique de
dramatique le fait qu'il concerne directement la protection
de I'enfance dans les relations internationales — prend toute
son acuité juridique par la possibilité qu'ont les particuliers
d’établir des liens plus ou moins artificiels de compéience
judiciaire. En efTet. par ce biais. le particulier peut altérer la
loi applicable et obtenir une décision judiciaire qui lui soit
favorable. Certes, une telle décision, surtout quand elle
coexiste avec d'autres décisions de contenu contradictoire
rendues par d'autres fors, aura une validité géographique-
ment restreinte, mais en tout état de cause elle apportera un
litre juridique suffisant pour «légaliser» une situation de fait
qu’aucun des systémes juridiques en présence ne souhaitait.

B Les objectifs de la Conveniion

16 Les objectifs de la Convention, qui apparaissent dans
I'article premier, pourraient étre résumés comme suit: étant
donné qu’un facteur caractéristique des situations consi-
dérées réside dans le fait que I'enleveur prétend que son
action soit légalisée par les autorités compétentes de 'Etat
de refuge, un moyen cfficace de le dissuader est que ses
actions se voient privées de toute conséquence pratique et
juridique. Pour y parvenir, la Convention consacre en tout
premier lieu, parmi ses objectifs, le rétablissement du stane
quo, moyennant le eretour immédiat des enfants déplacés
ou retenus illicitement dans tout Etat contractants, Les dil-
ficultés insurmontables rencontrées pour fixer conven-
tionnellement des critéres de compétence directe en la
mati¢re'! .ont en effet conduit au choix de cette voie qui.

" bien que détournée, va, dans la plupart des cas. permettre

1

' que la décision finale sur la garde soit prise par les autorités

* de la résidence habituelle de I'enfant, avant son déplace-

R By ISR N
EERDVRRY B 23 °% v £ 36 T Vo 3 P B

ment. . : : p
17 Drailleurs, bien que I'objectif exprimé au point b, «faire

respecter effectivement dans les autres Etats contractants les

- whether or not a ‘wn on custody exists in no way alters

the sociological realities of the problem.

Secondly, the person who removes the child (or who is
responsible for its removal, where the act qf removal is
undertaken by a third party) hopes to obtain a right of
custody from the authorities of the country to which the

“child has been taken. The problem therefore concerns a

person who, broadly speaking, belongs to the family circle of
the child; indeed, in the majority of cases, the person con-
cerned is the father or mother. '

14 It frequently happens that the person retaining the
child tries to obtain a judicial or administrative decision in
the State of refuge, which would legalize the factual situ-
ation which he has just brought about. However, if he is
uncertain about the way in which the decision will go, he is
just as likely to opt for inaction, leaving it up to the dis-
possessed party to take the initiative. Now, even if the latter
acts quickly, that is to say manages to avoid the con-
-solidation through lapse of time of the situation brought
about by the removal of the child. the abductor will hold the
advantage, since it is he who has chosen the forum in which
the case is to be decided. a forum which, in principle. he
regards as more favourable 10 his own claims.

15 To conclude. it can firmly be stated that the problem
with which the Convention deals — together with all the
drama implicit in the fact that it is concerned with the
protection of children in international relations — derives all
of its legal importance from the possibility of individuals
establishing legal and jurisdictional links which are more or
less artificial. In faci, resorting to this expedient. an in-
dividual can change the applicable law and obtain a judicial
decision favourable to him. Admittedly. such a decision.
especially one coexisting with others to the opposite effect
issued by the other forum. will enjoy only a limited
geographical validity, but in any event it bears a legal title
sufficient to ‘legalize’ a factual situation which aone of the
legal systems involved wished to see brought about.

B The objectives of the Convention

16 The Convention’s objects. which appearin article I.cun
be summarized as follows: since one {actor characteristic of
the situations under consideration consists in the fact that
the abductor claims that his action has been rendered lawful
by the competent authorities of the State of refuge. one
effective way of deterring him would be to deprive his
actions of any practical or juridical consequences. The
Convention, in order to bring this about. places at the head
of its objectives the restoration of the starus quo. by means of
“the prompt return of children wrongfully removed to or

_retained in any Contracting State’. The insurmountable

difficulties encountered in “establishing, ~ within the
framework of the Convention, directly applicable jurisdic-
tional rules!! indeed resulted in this route being followed
which, although an indirect one, will tend in most cases 10
allow a final decision on custody 1o be taken by the authori-
ties of the child’s habitual residence prior to its removal.

17 . Besides, although the object stated in sub-paragraph b.
1o ensure that rights of custody and of access under the law

R SR LA

'' Une teilc option a &t rejetée au cours de la premiére téunion de b Commussinn

speciale. Cf Conclusions des di de la Commissi iale de mars 1979 sur e

kidna;;:n# légal, é1ablies par le Burcau Permanent. Doc. prél. No . juin 1979, supru.
P 165164,

A s

"' Suwch an apuon was rejected in the course of the first meetng of the Special
Commission. 2‘[ Conclusions drawn from the discussions of the Special Commissics: t/
Murch 1979 on legal kidnapping, prepared by the Permancat Bureau. Prel. Doc. No 5.
June 1979, supra. pp. 163-164.
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droits de garde et de visite ant dans un Etat con-
tractant», présente un caractére autonome. sa connexion
téléologique avec I'objectif «retour de I'enfants n'en est pas
moins évidente. En réalité, on pourrait estimer qu'il ne s"agit
que d’un seul objectif considéré & deux moments différents:
tandis que le retour immédiat de I'enfant répond au désir de
rétablir une situation que 'enleveur a modifiée unilatérale-
ment par une voie de fait, le respect effectif des droits de

.garde et de visite se place sur un plan préventif, dans la

mesure ol ce respect doit faire disparaitre I'une des causes
les plus fréquentes de déplacements d’enfants.

Or, puisque la Convention ne précise pas les moyens que
chaque Etat doit employer pour faire respecter le droit de

_ garde existant dans un autre Etat contractant, il faut con-

clure qu'exception faite de la protection indirecte, qui
implique I'obligation de retourner I'enfant 4 celui qui en
avail la garde, le respect du droit de garde échappe presque
entitrement au domaine conventionnel. Par contre, le droit
de visite fait 'objet d'une régulation incompléte certes, mais
indicative de l'intérét accordé aux contacts réguliers entre
parents et enfants. méme quand Ja garde a été confide a un
seul des parents ou 4 un ters.

18 Si on admet le bien-fondé des considérations
précédentes, il faut en conclure que toute tentative de
hiérarchisation des objectifs de la Convention ne peut avoir
qu’une signification symbolique. En effet, il semble presque
impossible d'établir une hiérarchisation entre deux objectifs
qui prennent leurs racines dans une méme préoccupation.
Car, en définitive. il revient & peu prés au méme de faciliter
le retour d'un enfant déplacé ou de prendre les mesures
nécessaires pour éviter un tel déplacement.

Or, comme nous le verrons par la suite, I'aspect que la
Convention a essayé de régler en profondeur est celui du
retour des enfants déplacés ou retenus illicitement. La
raison nous semble évidente: c'est aprés la retenue illicite
d'un enfant que se produisent les situations les plus
douloureuses. celles qui. tout en exigeant des solutions par-
ticulitrement urgentes. ne peuvent pas étre résolues de
facon unilatérale par chaque sysieme juridique concerné.
Prises dans leur ensemble. toutes ces circonstances justifient
4 notre avis le développement que la réglementation du
retour de 'enfant regott dans la Convention et en méme
temps accordent. sur le plan des principes. une certaine
priorité & I'objectif visé. Ainsi donc. bien qu'en théorie les
deux objectifs mentionnés doivent étre placés sur un méme
plan. dans la pratique c'est le désir de garantir le rétablisse-
ment de la situation aliérée par l'action de I'enleveur qui a
prévalu dans la Convention.

19 ~Dans un dernier effort de clarification des objectifs de
la Convention, il convient de souligner qu'ainsi qu'il résulte
en particulier des dispositions de son arucle premier, elle ne
cherche pas & régler le'probiéme de 'auribution du droit de
garde. Sur ce point. Ie principe non explicite sur lequel
repose la Convention est que la discussion sur le fond de

_ l'afTaire, c’est-a-dire sur le droit de garde contesté, si elle se

produit, _devra ' &ure engagée devant les autorités

compétentes de I'Etat o l'enfant avait sa “résidence

habituelle avant son déplacement; et cela aussi bien si le
déplacement a eu lieu avant qu'une décision sur la garde ait
€1é rendue — situation dans laquelle le droit de garde violé
s'exerqait ex lege — que si un tel déplacement s'est produit
en violation d'une décision préexistante.

"C “Imporiance accordée d l'intérét de I'enfant

20 Avant tout, il est nécessaire de justifier les raisons qui
nous aménenl 3 insérer 'examen de ce point dans le con-

_ texte des considérations sur Fobjet de la Convention. Elles

apparaissent clairement si I'on considére, d’une part que

of one Conlractin’lc are cffectively respected in the’
other Contracting States’ appears to stand by itself, jis

" teleological connection with the ‘return of the child® object is

no less evident. In reality, it can be regarded as one single
object considered at two different times; whilst the prompt
return of the child answers to the desire to re-establish a
situation unilaterally and forcibly aliered by the abductor,
effective respect for rights of custody and of access belongs
on the preventive level, in so far as it must lead to the

“disappearance of one of the most frequent causes of child

abductions. .
Now, since the Convention does not specify the means to be
employed by each State in bringing about respect for rights
of custody which exist in another Contracting State, one
must conclude that, with the exception of the indirect means
of protecting custody rights which is implied by the
obligation to return the child to the holder of the right of
custody, respect for custody rights falls almost entirely
outwith the scope of the Convention. On the other hand,
rights of access form the subject of a rule which, although
undoubtedly incomplete, nevertheless is indicative of the
interest shown in ensuring regular contact between parents
and children. even when custody has been entrusted 10 one
of the parents or to a third party.

18 If the preceding considerations are well-founded. it
must be concluded that any attempt 10 establish a hierarchy
of objects of the Convention could have only a symbolic
significance. In fact. it would seem almost impossible to
create a hierarchy as between two objects which spring from
the same concern. For at the end of the day, promoting the
return of the child or taking the measures necessary to avoid
such removal amount to almost the same thing.

Now, as will be scen below, the one matter which the Con-
vention has tried to regulate in any depth is that of the return
of children wrongfully removed or retained. The reason for
this seems clear: the most distressing situations arise only
after the unlawful retention of a child and they are situations
which, while requiring particularly urgent solutions. cannot
be resolved unilaterally by any one of the legal systems
concerned. Taken as a whole. all these circumstances justify,
in our opinion. the Convention's development of rules for
regulating the rewrn of the child. whilst at the same ume
they give in principle a certain priority to that object. Thus.
although theoretically the two above-mentioned objects
have to be placed on the same level. in practice the desire to
guarantee the re-establishment of the siarus quo disturbed
by the actions of the abductor has prevailed in the Conven-
tion.

19 In a final attempt to clarify the objects of the Conven-
tion, it would be advisable to underline the fact that. as is
shown particularly in the provisions of article 1. the Con-
vention does not seek to regulate the problem of the award
of custody rights. On this matier, the Convention rests
implicitly upon the principle that any debate on the merits
of the question, ie of custody rights. should take place
before the competent authorities in the State where the child
had its habitual residence prior toits removal: this applies as
much 10 a removal which occurred prior to any decision on
custody being taken — in which case the violated custody
rights were exercised ex lege — as 10 a removal in breach of a
pre-existing custody decision.

© C - Importance attached 1o the interest of the child

20 Above all, one has to justify the reasons for including
an examination of this matter within the context of a con-
sideration of the Convention's objects. These reasons will

* appear clearly if one considers. on the one hand, that the

430 Rapport Pérez-Vera

.. Pérez-Vera Report



I'intérét de I'enfant est souvcn.oqué 4 ce sujet, et d'autre
part que I'on pourrait argumenter que I'objectif conven-
tionnel touchant au retour de I'enfant devrait toujours étre
subordonné 4 la prise en considération de son intérét.

21 A cet égard, il a é1¢ 4 juste titre mis en relief que «la
norme juridique reposant sur «l'intérét supérieur de I'en-
fants est, & premiére vue, d'une telle imprécision qu'elle
ressemble davantage 4 un paradigme social qu'a une norme
juridique concréte. Comment étoffer cette notion pour
décider quel est T'intérét final de Venfant sans faire des
suppositionsquine prennent leur source que dans le contexte
moral d'une culture déterminée? En introduisant’le mot
«final» dans I'équation, on fait aussitdt naitre de sérieux
probiémes, puisque I'énoncé général de 1a norme ne permet

. pas de savoir clairement si «l'intéréts de I'enfant qu'il faut-

protéger est celui qui suit immédiatement la décision, ou

-celui de son adolescence. de son existence de jeune adulte. de

son ige mir ou de sa vicillessen 1

22 Doautre part. on ne doit pas oublier que C'est en in-
voquant «l'intérét supérieur de I'enfants que souvent, dans
le passé, les juridictions internes ont accordé finalement la
garde en litige 4 la personne qui l'avait déplacé ou retenu
illicitement. Il a pu se trouver que cette décision soit la plus
juste: nous ne pouvons cependant pas ignorer le fait que le
recours, par des aulorités internes. @ une telle notion
implique le risque de traduire des'manifestations du parti-
cularisme culturel, social, etc.. d'une communauté nationale
donnée et donc, au fond. de porter des jugements de valeur
subjectifs sur I'autre communauté natonale d'ou I'enfant
vient d'étre arraché.

23 Pour les motifs invoqués. parmi d"autres. la partie dis-
positive de la Convention ne contient aucune allusion ex-
plicite & I'intérét de 'enfant en tant que critére correcteur de
l'objectif conventionnel qui vise 3 assurer le retour immédiat
des enfants déplacés ou retenus illicitement. Cependant. il
ne faudrait pas déduire de ce silence que la Convention
ignore le paradigme social qui proclame la nécessité de
prendre en considération lintérét des enfants pour régler
tous les problemes les concernant. Bien au contraire. dés le
préambule, les Etats signataires déclarent étre «profondé-
ment convaincus que l'intérét de Penfant est d’une impor-
tance primordiale pour toute question relative & sa garden:
C’est précisément dans cetie conviction qu'ils ont élaboré la
Convention. «désirant prowéger I'enfant. sur le plan inter-
national. contre les effets nuisibles d'un déplacementou d'un
non-retour iflicitess.

24 Ces deux paragraphes du préambule reflétent assez
clairement quelle a éi¢ la philosaphie de la Convention & cet
¢gard. philosophie que I'on pourrait définir comme suit: la
lutte contre la multiplication des enlévements internatio-
naux d'enfants doit toujours &tre inspirée par le désir de

protéger les enfants. en se faisant I'interpréte de leur véri-
“table intérét. Or, parmi les manifestations les plus objectives

de ce qui constitue 'intérét de I'enfant figure le droit de ne
pas étre déplacé cu retenu au nom de droits plus.ou moins
discutables sur sa personne. En ce sens. il est souhaitable de
rappeler la-Recommandation 874 (1979) de I'Assembiée

‘parlementaire du Conseil de I'Europe dont l¢ premier

principe général dit que «les enfants ne doivent plus étre
considérés comme la propriété de leurs parents. mais étre
reconnus comme des individus avec leurs droits et leurs
besoins propres».!3 . et '

_own rights and needs’.

interests of the chilgoftcn invoked in this regard, and on
the other hand, that it might be argued that the Conven-
tion’s object in securing the return of the child ought always
to be subordinated to a consideration of the child’s interests.

. 21 In this regard, one fact has rightly been highlighted, viz.

that ‘the legal standard ‘the best interests of the child" is at
first view of such vagueness that it seems to resemble more

_closely a sociological paradigm than a concrete juridical

standard. How can one put flesh on its bare bones without
delving into the assumptions concerning the ultimate inter-
ests of a child which are derived from the moral framework
of a particular culture? The word ‘ultimate’ gives rise to
immediate problems when it is inserted into the equation
since the general statement of the standard does not make it
clear whether the ‘interests’ of the child to be served are
those of the immediate aftermath of the decision, of the
adolescence of the child, of young aduithood, maturity,
senescence or old age’.?? T ' B

22 On the other hand, it must not be forgotten that it is by
invoking ‘the best interests of the child® that internal juris-
dictions have in the past often finally awarded the custody in
question to the person who wrongfully removed or retained
the child. It can happen that such a decision is the most just,
but we cannot ignor the fact that recourse by internal
authorities to such a nodon involves the risk of their ex-
pressing particular cultral, social etc. attitudes which
themselves derive from a given national community and
thus basically imposing their own subjective value judg-
ments upon the national community from which the child
has recently been snaiched.

23 For these reasons, among others, the dispositive part of
the Convention contains no explicit reference to the inter-
ests of the child to the extent of their qualifying the Con-
vention's stated object, which is to secure the prompt return
of children who have been wrongfully removed or retained.
However, its silence on this point ought not to lead one 10
the conclusion that the Convention ignores the social
paradigm which declares the necessity of considering the
interests of children in regulating all the problems which
concern them. On the contrary, right from the start the
signatory States declare themselves to be ‘firmly convinced
that the interests of children are of paramount importance
in matters relating to their custody"; itis precisely because of
this conviction that they drew up the Convention, ‘desiring
to protect children internationally from the harmful effects
of their wrongful removal or retention’.

24 These two paragraphs in the preamble reflect quite
clearly the philosophy of the Convention in this regard. It
can be defined as follows: the struggle against the great
increase in international child abductions must always be
inspired by the desire to protect children and should be
based upon an interpretation of their true interests. Now,

-the right not to be removed or retained in the name of more

or less arguable rights concerning its person is one of the
most objective examples of what constitutes the interests of
the child. In this regard it would be as well to refer to
Recommendation 874(1979) of the Parliamentary Assembly
of the Council of Europe. the first general principle of which
states that ‘children must no longer be regarded as parents’
property, but must b.elgecognised as individuals with their

*2 Rapport Dyer.supra. p. 22-23.

't Asscmblée partementaire du Comerl de FEurape Méme Session andinaice. Re-
commandation relative d une Chaeie curapéenne des drans de Uentant. Texte adopié e 4
wciohre 1979,

' Dyer Report, supra. pp. 22-23 Co :

' Parliamentary Assembly of the Council of Europe. 3ist Ordinary Session.
Recummendution an a European Charier an the Righis of the Child. Text adopied on
2 October 1979,
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_ consacrée 2 I’étude de ce pr

' Rapport Dyer, supra_p. 21.

En effet, comme I'a soulign’)ycr, dans la littérature

¢me, «l'opinion qu'on y
trouve le plus souvent exprimée est que la véritable victime
d’un «enlévement d’enfant» est 'enfant lui-méme. C'est lui
qui patit de perdre brusquement son équilibre, c’est lui qui
subit le traumatisme d’étre séparé du parent qu'il avait
loujours vu & ses cdtés, c’est lui qui ressent les incertitudes et
les frustrations qui découlent de la nécessité de s’adapter &
une langue étrangére, & des conditions culturelles qui ne lui
sont pas familiéres, & de nouveaux professeurs et 4 une
famille inconnuen 4

25 Il est donc légitime de soutenir que les deux objectifs de
la Convention — I'un préventif, l'autre visant la réinté-
gration immédiate de Venfant dans son milieu de vie
habituel — répondent dans leur ensemble 4 une conception
déterminée de «l'intérét supérieur de I'enfants. Cependant,
méme dans l'optique choisie, il fallait admettre que le
déplacement d'un enfant peut parfois étre justifié par des
raisons objectives touchant soit & sa personne, soit 4 I'en-
vironnement qui lui était le plus proche. De sorte que la
Convention reconnait certaines exceptions 4 I'obligation
générale assumée par les Etats dassurer le retour immédiat
des enfants déplacés ou retenus illicitement. Pour la plupart,
ces exceptions ne sont que des manifestations concrétes du
principe trop imprécis qui proclame que !'intérét de I'enfant
est le critére vecteur en 1a matiére.

26 Drailleurs, la réglementation du droit de visite répond
aussi au souci de fournir aux enfants des rapports familiaux
aussi complets que possible, afin de favoriser un
développement équilibré de leur personnalité. Pourtant, ici
encore les avis ne sont pas unanimes, ce qui met une fois de
plus en relief le caractére ambigu du principe de U'intérét de
I'enfant. En effet, 4 I'encontre du critére admis par la Con-
vention, certaines tendances soutiennent qu'il est préférable
pour I'enfant de ne pas avoir de contacts avec ses deux
parents quand le couple est séparé de jure ou de facto. A cet
%gard, la Conférence a été consciente du fait qu'une telle
solution peut parfois s'avérer la plus souhaitable. Tout en
sauvegardant la marge d’'appréciation des circonstances
concrétes inhérente 4 la fonction judiciaire, la Conférence a
néanmoins préféré I'autre option et la Convention fait pré-
valoir sans équivoque I'idée que le droit de visite est la
contrepartie naturelle du droit de garde: contrepartie qui.
par conséquent, doit en principe étre reconnue a celui des
parents qui n'a pas la garde de I'enfant.

D Exceptions a I'obligation d'assurer le retour immédiar des
enfants

27 Etant donné que le retour de I'enfant est en quelque
sorte I'idée de base de la Convention, les exceptions &
'obligation générale de l'assurer constituent un aspect
important pour en comprendre avec exactitude la poriée. I
ne s'agit évidemment pas d’examiner ici en déuail les dis-
positions qui établissent ces exceptions, mais d’en esquisser
le rdle, en insistant particuliérement sur les raisons qui ont
déterminé leur inclusion dans la Convention. De ce point de

“vue, nous pouvons distinguer des exceptions basées sur trois

justifications différentes.

28 Dr'une par, l'article 13a reconnait que.les autorités
Judiciaires ou administratives de I'Elat requis ne sont pas

In fact, as Mr Dycr’mphasizcd. in the literature devoted
10 a study of this problem, ‘the presumption generally stated
is that the true victim of the ‘childnapping’ is the child
himself, who suffers from the sudden upsetting of his
stability, the traumatic loss of contact with the parent who
has been in charge of his upbringing, the uncertainty and
frustration which come with the necessity to adapt to a
strange language, unfamiliar cultural conditions and un-

known teachers and relatives’.!

25 Iuis thus legitimate to assert that the two objects of the
Convention — the one preventive, the other designed to
secure the immediate reintegration of the child into its
habitual environment — both correspond to a specific idea
of what constitutes the ‘best interests of the child’. However,
even when viewing from this perspective, it has to be
admitied that the removal of the child can sometimes be
justified by objective reasons which have to do either with its
person, or with the environment with which it is most closely
connected. Therefore the Convention recognizes the need
for certain exceptions to the general obligatioas assumed by
States to secure the prompt return of children who have
been unlawfully removed or retained. For the most pan,
these exceptions are only concrete illustrations of the overly
vague principle whereby the interests of the child are stated
10 be the guiding criterion in this area.

26 What is more, the rule concerning access rights also
reflects the concern to provide children with family
relationships which are as comprehensive as possible, so as
to encourage the development of a stable personality.
However, opinions differ on this, a fact which once again
throws into refief the ambiguous nature of this princCiple of
the interests of the child. In fact, there exists a school of
thought opposed 1o the test which has been accepted by the
Convention, which maintains that it is better for the child
not to have contact with both parents where the couple are
separated in law or in fact. As to this, the Conference was
aware of the fact thatsuch a solution could sometimes prove
to be the most appropriate. Whilstsafeguarding the element
of judicial discretion in individual cases, the Conference
nevertheless chose the other alternative, and the Convention
upholds unequivocally the idea that access rights are the
natural counterpart of custody rights, a counterpart which
must in principle be acknowledged as belonging to the
parent who does not have custody of the child.

D Exceptions to the duty 1o secure the prompi return of
children

27 Since the return of the child is to some extent the basic
principle of the Convention, the exceptions to the general
duty to secure it form an important element in understand-
ing the exact extent of this duty. It is not of course necessary

10 examine in detail the provisions which constitute these

exceptions. but merely to sketch their role in outline, while
at the same time stressing in particular the reasons for their
inclusion in the Convention. lg'rom this vantage point can be
seen those exceptions which derive their justification from
three different principles. B :

28 On the one hand, article 13a accepts that the judicial or
administrative authorities of the requested State are not

¥ Dyer Report. supra. p. 21
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tenues d’ordonner le rctou’l'cnfant lorsque le deman-

deur n'exergait pas de fagon effective, avant le déplacement
prétendiment illicite, la garde qu'il invoque maintenant, ou
lorsqu'il 2 donné son accord postérieur_a I'action qu'il
attaque désormais. Il s’agit par conséquent des situations
dans lesquelles, ou bien les conditions préalables au
déplacement ne comportaient pas 'un des éléments essen-
tiels des relations que la Convention entend protéger (celui
de I'exercice effectif de la garde), ou bien le comportement
postérieur du parent dépossédé montre une acceptation de
la nouvelle situation ainsi créée, ce qui la rend plus dif-
ficilement contestable.

29 Drautre part, les alinéas 15 et 2 du méme article 13
retiennent des exceptions s'inspirant clairement de la prise
en considération de I'intérét de 'enfant. Or,"comme nous
lavons signalé auparavant, la Convention a donné un con-
tenu précis & cette notion. Ainsi, I'intérét de enfant de ne
pas étre déplacé de sa résidence habituelle, sans garanties
suffisantes de stabilité de la nouvelle situation, céde le pas
devant I'intérét primaire de toute personne de ne pas étre
exposée 4 un.danger physique ou psychique, ou placée dans
une situation intolérable.

30 De surcroit, la Convention admel auss: que 'avis de
I'enfant sur le point essentie! de son retour ou de son non-
retour puisse &tre décisif, si d’aprés les autorités compétentes
il a atteint un dge et une marurité suffisante. Par ce biais, la
Convention donne aux enfants la possibilité de se faire
l'interpréte de leur propre intérét. Evidemment, cette dis-
position peut devenir dangereuse si son application se tra-
duit par des interrogatoires directs de jeunes qui peuvent,
certes, avoir une conscience claire de la situation, mais qui
peuvent aussi subir des dommages psychiques sérieux s'ils
pensent qu'on les a obligés & choisir entre leurs deux
parents. Pourtant, une disposition de ce genre était indis-
pensable étant donné que le domaine d'application de la
Convention ratione personae s'étend aux enfants jusqu'a
leur seiziéme anniversaire; il faut avouer que serait dif-
ficilement acceptable le retour d'un enfant, par exemple de
quinze ans, contre sa volonté. D"ailleurs, sur ce point précis.
les efforts faits pour se mettre d’accord sur un 4ge minimum
4 partie duquel l'opinion de I'enfant pourrait éire prise en
considération ont échoué. tous les chiffres ayant un carac-
tere artificiel, voire arbitraire: il est apparu préférable de
laisser I'application de cette clause 4 la sagesse des autorités
compétentes.

31 En troisiéme lieu. il n'existe pas d’obligation de [aire
revenir I'enfant quand. aux termes de l'article 20, ceci «ne
serait pas permis par les principes fondamentaux de I'Etat
requis sur la sauvegarde des droits de I'homme et des
libertés fondamentaless. Nous nous trouvons ici devant une
disposition peu habituelle dans les conventions concernant

* le droit international privé et dont la portée exacte est dif-
ficile & établir. En renvoyant au commentaire de 'article 20

pour tenter d'y parvenir. il nous parait surtout intéressant ici

. ‘d’en considérer I'origine. Or cetie régle est le produit d'un

compromis entre délégations favorables et délégations con-

public.- "% ¢ :
Une telle possibilité a été largement débatue au sein de la

_ Premiére commission, ‘sous des formules différentes. -
" Finalement, aprés quatre scrutins négatifs et par une seule

voix de différence, la Commission a admis la possibilité de
rejeter la demande en retour de I'enfant. avec mention d'une

__réserve faisant état de I'exception d'ordre public sous une

formule restreinte’en relation avec le droit de la familie et de
I'enfance de I'Etat requis. La réserve prévue était formulée
litéralement comme suit: «Contracting States may reserve
the right not to return the child when such return would be
mam‘f;:lly incompatible with the fundamental principles of the

bound to ordcr,rctum of the child if the person re-
questing its return was not actually exercising, prior to the
allegedly unlawful removal, the rights of custody which he
now seeks to invoke, or if he had subsequently consented to
the act which he now seeks to attack. Consequently, the

‘situations envisaged are those in which either the conditions

- prevailing prior to the removal of the child donotcontainone

of the elements essential to those relationships which the

Convention seeks to protect (that of the actual exercise of

custody rights), or else the subsequent behaviour of the

dispossessed parent shows his acceptance of the new situ-

ation thus brought about, which makes it more difficult for -
him tochallenge.

29 On the other hand, paragraphs 1b and 2 of the said
article 13 contain exceptions which clearly derive from a
consideration of the interests of the child. Now, as we
pointed out above, the Convention invests this notion with
definite content. Thus, the interest of the child in not being
removed from its habitual residence without sufficient guar-
antees of its stability in the new environment, gives way
before the primary interest of any person in not being
exposed to physical or psychological danger or being placed
in an intolerable situation.

30 In addition, the Convention also provides that the
child’s views concerning the essential question of its return
or retention may be conclusive, provided it has, according to
the competent authorities, attained an age and degree of
maturity sufficient for its views to be taken into account. In
this way, the Convention gives children the possibility of
interpreting their own interests. Of course, this provision
could prove dangerous if it were applied by means of the
direct questioning of young people who may admittedly
have a clear grasp of the situation but who may also suffer
serious psychological harm if they think they are being
forced to choose between two parenis. However, such a
provision is absolutely necessary given the fact that the
Convention applies, ratione personae, 1o all children under
the age of sixieen; the fact must be acknowledged that it
would be very difficult to accept that a child of, for example,
fifieen years of age, should be retrned against its will.
Moreover, as regards this particular point, all efforts 1o
agree on a minimum age at which the views of the child
could be taken into account failed. since all the ages sug-
gested seemed artificial, even arbitrary. It seemed best 10
leave the application of this clause to the discretion of the
competent authorities.

31 Thirdly, there is no obligation to return a child when, in
terms of article 20, its returmi ‘would not be permitted by the
fundamental principles of the requested State relating to the
protection of human rights and fundamental freedoms’.
Here, we are concerned with a provision which is rather
unusual in conventions involving private international law,

* and the exact scope of which is difficult to-define. Although
" we shall refer to the commentary on article 20 for the pur-

_traires  P'inclusion dans la Convention d'une clause d'ordre - F
R . R - tion of a *public policy’ clause.” -

pose of defining such ‘scope, it is particularly interesting to
consider ‘its ongins here. This rule was the result of a
compromise between those delegations which favoured, and
those which were opposed to, the inclusion in the Conven-

The inclusion of such a clause was debated at length by the
First Commission, under ‘different formulations. Finally,

" after four votes against inclusion, the Commission accepted.

'

by a majority of only one, that an application for the return
of a child could be refused, by reference to a reservation
which took into account the public policy exception by way
of a testrictive formula concerning the laws governing the
family and children in the requested State. The reservation

rovided for was formulated exactly as follows: ‘Contract-
ing States may reserve the right not to return the child when

-such return would be manifestly incompatible with the
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law relating to the family ar‘ildren in the State ad-
dressed».'® En adoptant ce texte, on ouvrait une bréche
grave dans le consensus qui avait présidé fondamentalement
Jusqu'alors aux travaux de la Conférence; c'est pourquoi,
conscientes de ce qu'il fallait trouver une solution largement
acceptable, toutes les délégations se sont engagées dans cette
voie qui constituait le chemin le plus sir pour garantir la
réussite de la Convention.

© 32 'Le point débattu était particuliérement important, car

il reflétait en partie deux conceptions partiellement dif-
férentes de I'objectif de la Convention en matiére de retour
de l'enfant. En effet, jusqu'ici le texte élaboré par la
Premiére commission (en accord avec I'avant-projet préparé
par la Commission spéciale) avait limité les exceptions pos-
sibles au retour de I'enfant i la considération des situations
de fait et de la conduite des parties ou & une appréciation
spécifique de Iintérét de l'enfant. Par contre, la réserve
qu'on venait d'accepter impliquait qu'on admeuait la
possibilité de refuser le retour d’un enfant sur la base
d’arguments purement juridiques, tirés du droit interne de
I'Etat requis. Droit interne qui aurait pu jouer dans le con-
texte de la disposition transcrite, soit pour «évaluer» le titre
invoqué par le parent dépossédé, soit pour apprécier le
bien-fondeé juridique de I'action de I'enleveur. Or, de telles
conséquences aliéraient considérablement un édifice con-
ventionnel construit sur I'idée qu'il fallait éviter le
détournement, par voies de fait, de la compétence normale
des autorités de la résidence habituelle de I'enfant.

33 Dans cette sitvation, I'adoption par une majorité'¢
rassurante de la formule qui figure 4 I'article 20 de la Con-
vention représente un louable effort de compromis entre les
différentes positions, le rle accordé 4 la loi interne de I'Etat
de refuge ayant considérablement diminué. D’une part. la
référence aux principes fondamentaux concernant la
sauvegarde des droits de ['homme et des libertés fon-
damentales porte sur un secteur du droit ot il existe de
nombreux compromis internationaux. D autre part, la regle
de larticle 20 va également plus loin que les formules
traditionnelles de la clause d*ordre public en ce quiconcerne
le degré d'incompatibilité existant entre le droit invoqué et
I'action envisagée: en effet, pour pouvoir refuser le retour de
I'enfant en invoquant le mouf qui figure dans cette dis-
position. l"autorité en question doit constater non seulement
Iexistence d'une contradiction. mais aussi le fait que les
principes protecteurs des droits de I'homme interdisent le
retour demandé.

34 Pour clore les considérations sur les problémes traités a
cet alinéa. il semble nécessaire de souligner que les excep-
tions de trois types au retour de ['enfant doivent étre
appliquées en tant que telles. Cela implique avant tout
qu’elies doivent &tre interpréiées restrictivement si 'on veut
éviter que la Convention devienne lettre morte. En effet, la

-,.Convention repose dans sa totalité sur le rejet unanime du

.- autorités .de

cen oy

- phénoméne des déplacements illicites d’enfants et sur la

conviction que la meilleure méthode pour les combatire, au
niveau international, est de ne pas leur reconnaitre des
conséquences juridiques. La mise en pratique de cetie

-méthode exige que les Etats signataires de la Convention

soient convaincus de ce qu'ils appartiennent, malgré leurs
différences. 4 une méme communauté juridique au sein de
laquelle les autorités de chaque Etat reconnaissent que les
I'un d’entre_cux ~— celles de la résidence

STalds A

.

fundamental princi‘)flhe law relating to the family and
children in the State addressed’.’® The adoption of this text
caused a serious breach in the consensus which basically had
prevailed up to this point in the Conference proceedings.
That is why all the delegations, aware of the fact that a
solution commanding wide acceptance had to be found,
embarked upon this road which provided the surest guar-
antee of the success of the Convention.

32 The matter under debate was particularly important

since to some extent it reflected two partly different concepts
concerning the Convention’s objects as regards the return of
the child. Actually, up to now the text drawn up by the First
Commission (like the Preliminary Draft drawn up by the
Special Commission) had limited the possible exceptions to
the rule concerning the return of the child to a consideration
of factual situations and of the conduct of the parties or to a
specific evaluation of the interests of the child. On the other
hand. the reservation just accepled implicitly permitted the
possibility of the return of a child being refused on the basis
of purely legal arguments drawn from the internal law of the
requested State, an internal law which could come into play
in the contextof the quoted provision either to ‘evaluate’ the
right claimed by the dispossessed parent or to assess whether
the action of the abducior was well-founded in law. Now,
such consequences would alier considerably the structure of
the Convention which is based on the idea that the forcible
denial of jurisdiction ordinarily possessed by the authorities
of the child’s habitual residence should be avoided.

33 In this sitwation, the adoption by a comforting
majority'® of the formula which appears in article 20 of the
Convention represents a laudable attempt to compromise
between opposing points of view, the role given to the in-
ternal law of the State of refuge having been considerably
diminished. On the one hand, the reference to the fun-
damental principles concerning the protection of human
rights and fundamental freedoms relates to an area of law in
which there are numerous international agreements. On the
other hand. the rule in article 20 goes further than the
traditional formulation of ‘public policy® clauses as regards
the extent of incompatibility between the right claimed and
the action envisaged. In fact, the authority concerned. in
order 10 be able 1o refuse 10 order the return of the child by
invoking the grounds which appear in this provision, must
show not only that such a contradiction exists, but also that
the protective principles of human rights prohibit the return
requested.

34 To conclude our consideration of the problems with
which this paragraph deals, it would seem necessary 10
underline the fact that the three types of exception to the
rule concerning the return of the child must be applied only
50 far as they go and no further. This implies above all that
they are to be interpreted in a restrictive fashion if the
Convention is not 10 become 2 dead letter. In fact, the
Convention as a whole rests upon the unanimous rejection
of this phenomenon of illegal child removals and upon the
conviction that the best way to combat them at an inler-
national level is to refuse to grant them legal recognition. The

.practical application of this principle requires ‘that the

signatory States be convinced that they belong, despite their
differences. to the same legal community within which the
authorities of each State acknowledge that the authorities of

_oneof them — those of the child's habitual residence — are in

41 Voir P..v.No 9 et Doc. trav, connexes,: ;.- . i e B
1 Le texte 3 &1¢ adopit par 14 suffrages positifs. 6 négatifs ¢t 4 absientions, voir P.-v.

No 3.

. 1% See P..v. No 9 and associated W\‘rkinf Ducuments.
16 The text was adopted with 14 votes in fa

vour. 6 against and 4 abstentions, see P.ov.
No 13,
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habituelle de I'enfant — son.principc les micux placées
pour statuer en toute justice sur les droits de garde et de
visite. De sorte qu'une invocation systématique des excep-
tions mentionnées, substituant ainsi au for de la résidence de
Penfant le for choisi par I'enleveur, fera s’écrouler tout
P'édifice conventionnel. en le vidant de I'esprit de confiance

“mutuelle qui I'a inspiré. ' :

Il NATURE DE LA CONVENTION

A Une convention de coopération entre autorités

35 En délimitant les buts poursuivis par les Etats con-
tractants, les objectifs d’'une convention en déterminent en
demier ressort la nature. Ainsi, 1a Convention sur les aspects

- - - civils de I'enléevement international d’enfants est avant tout

une convention qui cherche 4 éviter les déplacements in-
ternationaux d'enfants en instituant une coopération étroite
entre les autorités judiciaires et administratives des Etats
contractants. Une telle collaboration porte sur les deux
objectifs que nous venons d’examiner, d'une part 'obten-
tion du retour immeédiat de I'enfant dans le milieu d'ou il a
€1é éloigné, d"autre part le respect effectif des droits de garde
et de visite existant dans un des Etats contractants.

36 Cetie caractérisation de la Convention peut aussi étre
effectuée A travers une approche négative. Ainsi, nous
pouvons constater avant tout qu'il ne s'agit pas d’une con-
vention sur la loi applicable i la garde des enfants. En effet.
les références faites au droit de I'Etat de'la résidence
habituelle de I'enfant ont une portée restreinte, puisque le
droit en question n’est pris en considération que pour établir
le caractére illicite du déplacement (par exemple. a l'article
3). En second lieu, 1a Convention n'est pas non plus un traité
sur la reconnaissance et I'exécution des décisions en matiére
de garde. On a sciemment évité cette option. qui a pourtant
suscité de longs débats au sein de la premiére réunion de Ia
Commuission spéciale. Etant donné les conséquences sur le
fond de¢ la reconnaissance d'une décision étrangére. ceue
institution est normalement entourée de garanties et d’ex-
ceptions qui peuvent prolonger la procédure. Or. en cas de
déplacement d'un enfant, le facteur temps prend une
importance décisive. En effet, les troubles psychologiques
que l'enfant peut subir du fait d'un tel déplacement
pourraient se reproduire si la décision sur son retour n’était
adoptée qu aprés un certain délai.

37 Une fois acquis que nous nous trouvons devant une
convention axée sur I'idée de coopération entre autorités. il
faut préciser qu'elle n'essaie de régler que les situations
entrant dans son domaine d'application et touchant deux ou
plusieurs Etats parties. En effel, I'idée dune convention

2. quniversalistes (c'est-3-dire dont le domaine s'applique a

toute espéce inlernationale) est difficile 3 soutenir en dehors
desconventions en mati¢re de loi applicable. En ce sens, nous

: - devons rappeler que les systémes prévus, qu'il s'agisse du

-7~ retour des enfanis ou d'assurer l'exercice effectif du droit de
- visite, sappuient largement sur une coopération entre les
- "Autorités centrales reposant sur des droits et des devoirs

réciproques. De méme, quand des particuliers s’adressent

directement aux autorités judiciaires ou administratives .
:d'ur Etat contractant en invoquant la Convention, I'appli-
- cation des bénéfices conventionnels répond aussi i une idée _
* - de_réciprocité qui exclul en_principe son extension aux

e,

Par ailleurs, bien que la Convention n’aueigne la pléniude
de ses objectifs qu'entre les Etats contractants, les autorités

de chacun de ces Etats ont parfaitement le droit de s"inspirer

W i

R o

“-on the concept of reciprocity which in principle
being extended io nauonals of third countries. ™

principle best pl‘o decide upon questions of custody

and access. As a result, a systematic invocation of the said '
exceptions, substituting the forum chosen by the abductor

for that of the child’s residence, would lead to the collapse of

the whole structure of the Convention by depriving it of the

spirit of mutual confidence which is its inspiration.

11 NATURE OF THE CONVENTION

A A convention of co-operation among authorities

35 Bydefining the ends pursued by the Contracting States,
a convention’s objects in the final analysis determine its
nature. Thus, the Convention on the Civil Aspects of In-
ternational Child Abduction is above all a convention which
seeks 1o prevent the international removal of children by
creating asysten of close co-operation among the judicial
and administrative authorities of the Contracting States.
Such collaboration has a bearing on the two objects just
examined. viz. on the one hand. obtaining the prompt return
of the child to the environment from which it was removed.
and on the other hand the effective respect for rights of
custody and access which exist in one of the Contracting
States.

36 Thisdescription of the Convention can also be drawn in
a negative way. Thus. it can be said at the outset that the
Convention is not concerned with the law applicable to the
custody of children. In fact, the references to the law of the
Siate of the child’s habitual residence are of limited
significance, since the law in question is taken into con-
sideration only so as 10 cstablish the wrongful nature of the
removal (see, for example. article 3). Secondly. the Con-
vention is certainly nol a treaty on the recognition and
enforcement of decisions on custody. This option. which
gave rise to lengthy debates during the first meeting of the
gpcciul Commission. was deliberately rejecied. Due to the
substantive conseguences which flow from the recognition
of a foreign judgment. such a treaty is ordinarily hedged
around by guarantees and exceptions which can prolong the
proceedings. Now. where the removal of a child is con-
cerned. the time factor is of decisive importance. In fact. the
psvchological problems which a child may suffer as a resultol
its removal could reappear if a decision on its return were to
be taken only after some delay.

37 Once it is accepted that we are dealing with a conven-
tion which is centred upon the idea of co-operation amongst
authorities. it must also be made clear that it is designed to
regulate only those situations that come within its scope and
which involve two or more Contracting States. Indeed, the
idea of a “universalist’ convention (i.e. a convention which
applies in every international case) is difficult to sustain
outwith the realm of conventions on applicable law. In this
regard, we must remember that the systems which have
been designed either 1o return children or to secure the
actual exercise of access rights. depend largely on co-
operation among the Central Authorities, a co-operation
which itself rests upon the notion of reciprocal rights and

.duties. In the same way. when individuals, by invgl':irllg' the
. -provisions of the Convention. apply directly to the judicial
- or administrative authorities of a Contracting State. the

applicability of the Convention's benefits will itself depend
l : excludes its

What is more, although the Convention attains its ob{'eCl.i\fcs
in full only as among the Contracting States, the authorities
in each of those States have the absolute right to be guided
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des dispositions convcntionn.pour traiter d autres situa-
tions similaires.

B Caraciére autonome de la Convention -

38 Axée comme elle I'est sur la notion de coopération
entre autorités, en vue d'atteindre des objectifs précis. la
Convention est autonome par rapport aux conventions
existantes en matiére de protection des mineurs ou relatives
au droit de garde. Ainsi, 'une des premiéres décisions prises
par la Commission spéciale a éié d'orienter ses travaux dans
le sens d’une convention indépendante, plutdt que déla-
borer un protocole 4 la Convention de La Have du 5 octobre
1961 concernant la compétence des autorités et lu loi applicable
en matiére de protection des mineurs, Dans cette méme
optique, elle ne pouvait pas non plus s'en tenir aux modéles
proposés par les conventions sur la reconnaissance et
I'exécution des décisions en matiére de garde, y compris celui
de la Convention du Conseil de I'Europe.!7..

39 Cette autonomie ne signifie pas que les dispositions
prétendent régler tous les problémes posés par les enléve-
ments internationaux d'enfants. Bien au contraire, dans la
mesure o0 les objectifs de la Convention. quoique
ambitieux, ont une poriée trés concréte, le probléme de fond
du droit de garde se situe hors du domaine d'application de
la Convention. Elle est donc appelée 4 coexister inévitable-
ment avec les régles sur [a loi applicable et sur la recon-
naissance et I'exécution des décisions étrangéres de chaque
Etat contractant, indépendamment du fait que leur source
soit interne ou conventionnelle.

Drautre part, méme dans son domaine propre. la Conven-
tion ne prétend pas éwre appliquée de fagon exclusive: elle
désire, avant tou, la réalisation des objectifs conventionnels
et reconnait donc explicitement la possibilité d'invoquer.
simultanément 4 la Convention. toute autre régle juridique
qui permette dobienir le retour d'un enfant déplacé ou
retenu illicitement. ou l'organisation d'un droit de visite
(article 34).

C  Rapporis avec d'uutres conventions

40 La Convention se présente comme un instrument
devant apporter une solution d'urgence, en vue d'éviter la
consolidation juridique des situations, initialement iilicites.
provoquées par le déplacement ou le non-retour d'un en-
fant. Dans la mesure o elle n'essaie pas de trancher sur le
fond des droits des parties. sa compatibilité avec d'autres
conventions s'impose. Néanmoins. une tetle compatibilié

‘ne pouvail ére obienue qu'en assurant lapplication

prioritaire des dispositions susceptibles de fournir une
solution d’urgence et. dans une certaine mesure, provisoire.
C'est en effet aprés le retour de I'enfant & sa résidence
habituelle que devront étre soulevées, devant les tribunaux

- compétents, les questions relatives au droit de garde. A ce

sujet, I'article 34 déclare que edans les matiéres auxquelles
elle s"applique, la Convention prévautsur la Convention du §
octobre 1961 concernant lu compétence des autoriés et lu loi
applicable en matiére de protection des mineurs. entre les
Etats ‘parties ‘aux deux Conventionss. Dcailleurs. étant
donné qu'on a essayé d'éviter que l'on puisse ajourner I'ap-
plication des dispositions conventionnelles en invoquant des
dispositions qui touchent le fond du droit de garde. le

~-principe incorporé a I'article 34 devrait s’étendre & toute

POORE AT E Daud 15 } T30 ey o
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by the provision,hc Convention when dealing with
other. similar situations. .

B The autonomous nature of the Convention

38 The Convention, centred as it is upon the notion of
co-operation among authorities with a view 1o attaining its
stated objects, is autonomous as regards existing conven-
tions concerning the protection of minors or custody rights.
Thus. one of the first decisions taken by the Special
Commission was to direct its proceedings towards the
drawing up of an independent Convention, rather than the
preparation of a protocol to the Hague Convention of 5
Ociober 1961 concerning the powers of authorities and the law
applicable 10 the protection of minors. Seen from this per-

. spective, the Convention could not possibly be confined

-

within the framework provided by the conventions on the
recognition and enforcement of custody decisions, including
that of the Council of Europe Convention.'

39 This autonemous character does not mean that the
provisions purport-to regulate all the problems arising out of
international child abductions. On the contrary. 10 the ex-
tent that the Convention’s aims, although ambitious. are
given concrete expression, the basic problem of custody
rights is not to be found within the scope of the Convention.
The Convention must necessarily coexist with the rules of
each Contracting State on applicable law and on the recog-
nition and enforcement of foreign decrees, quite apart from
the fact that such rules are derived from internal law or from
treaty provisions. .
On the other hand, even within its own sphere of appli-
cation, the Convention does not purport to be applied inan
exclusive way. It seeks, above all, to carry into effect the
aims of the Convention and so explicitly recognizes the
possibility of a party invoking, along with the provisions of
the Convention, any other legal rule which may allow him to
obtain the return of a child wrongfully removed or retained.
or {0 organize access rights (articie 34).

C  Relations with other conventions

40 The Convention is designed as a means for bringing
about speedy solutions so as to prevent the consolidation in
law of initially unlawful factual situations. brought about by
the removal or retention of a child. In as much as it does not
seek to decide upon the merits of the rights of parties. its
compatibility with other conventions must be considered.
Nonetheless. such compatibility can be achieved onlv by
ensuring that priority is given to those provisions which are
likely 10 bring about a speedy and. to some extent. tempo-
rarv solution. In fact it is only after the return of the child to
its habitual residence that questions of custody rights will
arise before the competent tribunals. On this point. article
34 states that *This Convention shall take priority in mauers
within its scope over the Convention of 5 October 1961 con-
cerning the powers of authorities and the law applicable in
respect of the protection of minors. as between Parties 10 both
Conventions." Moreover, since one is trying 10 avoid delays
in the application of the Convention's provisions caused by
claims concerning the merits of custody rights, the principle
in article 34 ought to be extended 1o any provision which has
a bearing upon custody rights, whatever the reason. On the

“other hand, as has just been emphasized in the preceding

7 lis'agitde la Convention curapé sur larec

e et 'exécunion des décistony

* en matiere de garde des enfants et sur le rétoblissement de lo garde des enfunts, adoptéc

par le Comité des Ministres du Conseil de I'Europele 30 novembre 1979 ¢t ouverte 4 la
e des Etats bres. au Luxembourg, le 20 mai 1980.

" The European Canvention on Recognition and Enforcement of Decisions Concern-
g Custudy of Children and an Restoration of Cusiody of Children, adopied by the
Commutiee of Ministers of the Council of Europe on J0 November 1979 and opened
for signing by the Member Siates at Luxemburg on 20 May 1980

436 . Rapport Pére:-Vera

Pérez-Vera Report



.

1A Finstar de Fanticle 39 de la Conventia

disposition portant sur le droi! garde, quelle qu'en soit la

- source. Par contre, comme nous venons de le souligner au

paragraphe précédent, les parties peuvent faire appel 4
toute régle qui facilite la réalisation des objectifs conven-
tionnels. !

D Ouverture de la Convention aux Etats non-membres de la
Conférence de La Haye

41 Sur ce point aussi, la Convention s'est manifestée en
tant que Convention de coopération, en déterminant son
caractére semi-ouvert. En principe, tout Etat pourra adhérer
4 la Convention, mais son adhésion «n‘aura d’effet que dans
les rapports entre 'Etat adhérant et les Etats contractants
qui auront déclaré accepter cette adhésiona (article 38). En
agissant de la sorte, les Etats contractants ont cherché a
maintenir I'équilibre nécessaire entre le désir d'universa-
lisme et la conviction qu'un systéme de coopération n'est
efficace que lorsqu'il existe entre les Parties un degré de
confiance mutuelle suffisant.

Plus encore, le choix du systéme de I'acceptation explicite de
Padhésion par chaque Etat membre, afin que celle-ci
devienne effective a leur égard.'8 de préférence au systeme,
plus ouvert, qui entend que I'adhésion produit ses effets sauf
dans les ragporls avec 'Etat membre qui s’y oppose dans un
délai fixé,"™ montre I'importance accordée par les Etats a la
séiection de ses cocontractants dans la matiére qui fait
['objet de la Convention.

1l INSTRUMENTS D'APPLICATION DE LA CONVENTION

A Les Auiorités centrales

42 Une convention de coopération comme celie qui nous
occupe peut en principe s'onenter dans deux directions dif-
férentas: imposer la coopération directe entre les autorités
internes compétentes dans le domaine d application de la
Convention. ou baser son action sur la création d'Autorités
centrales dans chaque Etat contractant, en vue de coordon-
ner et de canaliser la coopération souhaitée. L avant-projet
mis au point par la Commission spéciale consacrait assez
netiement le choix fait en faveur de la deuxiéme option et la
Convention elle-méme continue a étre batie, dans une large
mesure, sur l'intervention et les compétences des Autorités
centrales.

43 Néuanmoins. ['admission sans équivoque de |la
possibilité reconnue aux particuliers de s'adresser directe-
ment aux autorités judiciaires ou administratives
compétentes dans I'application de la Convention (article
29). accroit I'importance du devoir qui est fait a celles-ci de
coopérer, & tel point qu'on pourra qualifier de «systéme

mixtes le systéme suivi par la Convention du fait qu'en’

marge des obligations des Autorités centrales, il en introduit
d’autres qui sont propres aux autorités judiciaires ou ad-
ministratives. . o :

44 - Drailleurs, ce serait une erreur de prétendre construire
une convention pour lutter contre les enlévements interna-
tionaux d'enfants sans tenir compte du rdle important joué
par les autorités judiciaires ou administratives internes dans

" toutes les questions concernant la protection des mineurs.

PN PR TN

paragraph, the pa'n!_ may have recourse 10 any rule which
promotes the realization of the Convention's aims.

D Opening of the Convention 1o States not Members of the
Hague Conference

41 On this point also, by virtue of the decision that it be of
a ‘semi-open’ type. the Convention is shown t0 be one of
co-operation. In principle, any State can accede 1o the °
Convention, but its accession ‘will have effect only as
regards the relations between the acceding State and such
Contracting States as will have declared their acceptance of
the accession® (article 38). The Contracting States, by this
means. sought 10 maintain the requisite balance between a
" desire for universality and the belief that a system based on
co-operation could work only if there existed amongst the
Contracting Parties a  sufficient degree of mutwal con-
fidence.
What is more. the choice of a system based on the express
acceptance of accession by each Member State. by which
such acceptance becomes effective as amongst themselves. '
in preference to a more open system by which accession has
effect except as regards Member States which raise objec-
tions thereto within a certain period of time.'® demonstrates
the importance which the States attached 1o the selection of
their co-signatories in those questions which form the sub-
ject-mauer of the Convention.

111 INSTRUMENTS FOR APPLYING THE CONVENTION

A The Ceniral Authorities

42 A convention based on co-operation such as the one
which concerns us here can in theory point in two different
directions: it can impose direct co-operation. among
competent internal authorities. in the sphere of the Con-
vention’s application. or it can act through the creation of
Central Authorities in each Contracting State. so as 10 €o-
ordinate and ‘channel’ the desired co-operation. The
Preliminary Draft drawn up by the Special Commission
expressed quite clearly the choice made in favour of the
second option. and the Convention itself was also built in
large measure upon the intervention and powers of Central
Authonties.

43 Nevertheless. the unequivocal acceptance of the
possibility for individuals to apply directly to the judicial or
administrative authorities which have power to apply the
provisions of the Convention (article 29), increases the
importance of the duty of co-operation laid upon them. so

. much so that the system adopted by the Convention could

" be characterized as a ‘mixed system’, due to the fact that.
aside from the duties imposed upon the Central Authorities,

it creates other obligations which are peculiar to judicial or

administrative authorities.

44 What is more. it would be a mistake to claim to have
constructed a convention to counter international child ab-
duction without taking account of the important role played

_ by the internal judicial or administrative authorities in all

:matters concerning the protection of minors. In this context.

n sur l'ohtention des preuves 6 léiranger en

matiére crerle ou commerciale, du 18 mars 1970, voic P.-v. No l!.w o

' Systéme consacré, parmi d'autres, dans la Convention rtendunt & fuciliter l'uccés

néuer;n‘ammul & lu justice. adopté également au cours de la Quatorziéme session de la
onférence. ’

. B As n ancle 3 Aol"‘lhc» Cﬁ;;\vﬁi;;ﬁ oj‘l-ll March 1970 on llu;'- Tuking of Evidence

Abroad in Cixil or Commerciul Matiers, sce P.-v. No 13. )
1 The system adopted. among others. by the Convention on Internativnal Access 1
Justice. 3lso adopied duriag the Fourtcenth Session of the Conference.
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Dans ce contexte, 1a référence lux autorités administratives
doit étre comprise comme le simple refiet du fait que, dans
certains Etats membres de la Conférence. cette tiche est
confiée & des autorités d'une telle nature. tandis que dans la
plupart des systémes juridiques la compéiencé en la matiére
appartient aux autorités judiciaires. Somme toute, c’est aux
autorités chargées & Pintérieur de chaque Etat de statuer sur
la garde et la protection des enfants que la Convention
confie le soin de trancher les probleémes posés, qu'il s'agisse
du retour d'un enfant déplacé ou retenu illicitement, ou de
T'organisation de I'exercice du droit de visite. Ainsi, la Con-
vention fait sienne l'exigence de sécurité juridique qui ins-
pire dans ce domaine tous les droits internes. En effet,
quoique les décisions sur le retour des enfants ne préjugent
pas du fond du droit de garde (voir article 19), elles vont
largement influencer la vie des enfants; 'adoption de telles
décisions. la prise d'une semblable responsabilité doivent
obligatoirement revenir aux autorités qui sont normalement
compétentesselon le droit interne. ‘

45 - Cependant. dans ses grandes lignes et dans une large
majorité des cas. I'application de 1a Convention dépendra
du fonctionnement des instruments qu'elle-méme instituera
i cette fin, c'est-a-dire des Autorités centrales. En ce qui
concerne leur réglementation par la Convention, la
premiére remarque & faire est que la Conférence a eu
conscience des différences profondes existant dans V'orga-
nisation interne des Etats membres: c'est ta raison pour
laquelle la Convention ne précise point quelles doivent étre
la structure et la capacité d'action des Autorités centrales.
deux aspects qui seront nécessairement régis par la loi in-
terne de chaque Etat contractant. L'accepiation de cette
prémisse se traduit dans la Convention par la recon-
naissance du fait que les tiches assignées en particulier aux
Aulorités centrales pourront éire accomplies soit directe:
ment par elles-mémes, soit avec le concours d'un inter-
médiaire (arucle 7). Il est évident. par exemple. que la
localisation d’un enfant peut requérir I'intervention de la
police: de méme. I'adoption de mesures provisoires ou
T'introduction de procédures judiciaires sur des rapports
privés peuvent tomber hors des compétences susceptibles
d’étre dévolues aux autorités administratives par certaines
lois internes. Néanmoins. dans tous les cas. 'Autorité cen-
trale reste le destinataire des obligations que la Convention
lui impose. en tant que «monteur» de la coopération voulue

“pour lutter conire les déplacements illicites d'enfants.

D'autre part, c'est encore pour tenir compte des particu-
lanités des différents systémes juridiques que la Convention
admet que I'Autorité centrale pourra exiger que la demande
qui Jui est adressée soit accompagnée d'une autorisation
«par.écrit lui donnant le pouvoir d’agir pour le compte du
demandeur, ou de désigner un représentant habilité 4 agir
en son nomn» (article 28).

46 Par ailleurs. la Convention. suivant iine tradition bien
¢tablie de la Conférence de La Have.® dispose que tant les

Etats fédéraux que les Etats plurilégislatfs ou ayant des

“organisations territoriales autonomes sont libres de désigner

plus d'une Autorité centrale. Pourtant. les problémes cons-
latés dans I'application pratique des conventions qui pré-

- -voient I'existence de plusieurs Autorités centrales sur le ter-

ritoire d'un ‘seul Etat. ainsi que. tout particuliérement, les
caractéristiques spéciales de la matiére qui fait I'objet de la

“présente Convention. ont amené a2 Conférence, suivant le

.

references to admi&ativc authorities must be understood
as a simple reflection of the fact that, in certain Member
States, the task in question is entrusted to such authorities,
while in the majority of legal systems jurisdiction belongs to
the judicial authorities. In fine, it is for the appropriate
authorities within each State to decide questions of custody
and protection of minors; it is to them that the Convention
has entrusted the responsibility of solving the problems
which arise, whether they involve the return of a child
wrongfully removed or retained or organizing the exercise
of access rights. Thus, the Convention adopts the demand
for legal certainty which inspires all internal laws in this
regard. In fact, although decisions concerning the return of
children in no way prejudge the merits of any custody issue
(see article 19), they will in large measure influence
children’s lives; such decisions and such responsibilities
necessarily belong ultimately to the authorities which

ordinarily have jurisdiction according to internal faw.

45 However, the application of the Convention, both in its
broad outline and in the great majority of cases, will depend
on the working of the instruments which-were brought into
being for this purpose, i.e. the Central Authorities. So far as
their regulation by the Convention is concerned. the first
point to be made is that the Conference was aware of the
profound differences which existed as regards the internal
organization of the Contracting States. That is why the
Convention does not define the structure and capacity 1o act
of the Central Authorilies, both of which are necessarily
governed by the internal law of each Contracting State.
Acceptance of this premise is shown in the Convention by its
recognition of the fact that the 1asks specifically assigned to
Central Authorities can be performed either by themselves,
or with the assistance of intermediaries (article 7). For
example, it is clear that discovering a child’s whereabouts
may require the intervention of the police: similarly. the
adoption of provisional measures or the institution of legal
proceedings concerning private relationships may fall
outwith the scope of those powers which can be devolved
upon administrative authorities in terms of some internal
laws. Nonetheless, the Central Authority in every case
remains the repository of those duties which the Convention
imposes upon it, to the extent of its being the ‘engine” for the
desired co-operation which is designed to counter the
wrongful removal of children. On the other hand. 1t1s so as
10 take account of the peculiarities of different legal systems
that the Convention allows a Central Authority to require
that applications addressed 1o it be accompanied by a
‘wrilten authorization empowering it to act on behalf of the
applicant. or 1o designate a representative so 1o act’ (article

28).

46 In other respects, the Convention follows a long-esta-
blished tradition of the Hague Conference.* by providing
that States with more than one system of law or which have
autonomous territorial organizations. as well as Federal
States, are free to appoint more than one Central Authority.
However, the problems encountered in the practical appli-

* cation of those Conventions which provide for several Cen-

tral Authorities within the territory of a single State. as well
as, in particular, the special characteristics of the subject-

. matter of this Convention. led the Conference to adopt the

wext previously established by the Special Commission and

"™ Par excmple. ¢f Varticle 18, wraisieme alinés de la Convention relative & li signifi-

cation ef lu aotification & éteunger des uctes Judicmmx o1 extedjuciciaires en maticre
civile ou commerciale. Ju 15 novembee 1965, 1d les articles Y4 e1 $ de la Convention sur
Vabtention des prewves it Uérranger en matidre civile ou commerciale, du 18 mars 1970

‘™ Compare. for example. article 18(3) of the . anvention of 1S November 1965 on the

Service Abraad of Judicial and Extrajudicial Documients in Civil or Commercial Mat-
ters. Also, articiés 24 and 25 of the Convention of 18 March 1970 on the Tuking uf
Evidence Abroad in Civil or Commercial Maners
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en avant vers une sorte de «,archisation» des Autorités  take a step (owan&ating a sort of ‘hierarchy’ of Central
centrales dans ces Etats. En effet, en nous limitant au  Authorities in those States. In fact, by confining our dis-
deuxiéme aspect mentionné, si la personne qui a déplacé ou  cussion to the latter point, we can see that if the person
retenu un enfant se sert de l'extréme facilité des responsible for the removal or retention of a child avails
communications & l'intérieur d'un Etat, le demandeur ou  himself of the excellent means of communication within a
PAutorité centrale de I'Etat requérant pourraient étre con-  particular State, the applicant or Central Authority of the
traints de répéter plusieurs fois leur demande en vue d'ob-  requestingState could be forced to re-apply several times in
tenir le retour de I'enfant; de surcroit, il existe la possibilité =~ order to obtain the return of the child. Moreover, it is still
que, méme en ayant des raisons sérieuses de croire que  possible that,‘even if there are valid reasons for believing
I'enfant se trouve dans un Etat contractant. on ignore quelle  that the child is in 2 Contracting State. the territorial unit of
est 'unité territoriale de sa résidence. the child’s residence will be ignored.

47 Pour fournir une solution & ces situations et 4 d'autres 47 The Convention supplies a solution to these and other
similaires, la Convention prévoit que les Etats qui éta- situations by providing that States which establish more
blissent plus d'une Autorité centrale, désigneront than one Central Authority should at the same time
simultanément «l'Autorité centrale 4 laquelle les demandes  designate ‘the Central Authority to which applications may
peuvent étre adressées .en vue de leur transmission 4 be addressed for transmission to the appropriate Central

__T'Autorité centrale compétente au sein de cet Etat» (article  Authority within that State’ (article 6). The matter is
6). La question est importante, du fait que la Convention = important, because the Convention imposes a time-limit
limite, dans le temps. I'obligation imposée aux autorités  upon the duty of judicial or administrative authorities in the
judiciaires ou administratives de I'Etat requis. en ce qui ~ requested State for the prompt return of the child:?! a mis-
concerne le retour immédiat de 'enfant;?' unc erreur dans  taken choice as to the requested Central Authority could
le choix de I'Autorité centrale requise peut donc avoir des  therefore have decisive consequences for the claims of the
conséquences décisives pour les prétentions des parties. Or.  parties. Now, so as to prevent a factor which was not
pour éviter qu'un facteur non prévu par la Convention en  provided for in the Convention modifying the Convention’s
modifie I'application normale, il faudra que cette sorte de  normal application, this type of *super-Central Authority’
«super Autorité centrales, envisagée 4 ['article 6. adopte une  envisaged in article 6 will have 10 adopt a positive approach.
autitude active. En effet, puisqu'elle devra servir de pont  As a matter of fact. if it is to act as a bridge between on the
entre I'Autorité centrale de son propre Etat qui est one hand the Central Authority of its own State which has
compétente dans chaque cas d'espéce d'une part. et les jurisdiction in each particular case. and on the other hand
Autorités centrales des autres Etats contractants d'autre  the Central Authorities of the other Contracting States. it
part, elle se verra contrainte de choisir entre procéder 4 la  will find itself obliged 10 choose between proceeding to
localisation de I'enfant pour pouvoir transmettre I'affaire & locate a child in order to transmit the matier to the appro-
I'Autorité centrale adéquate, ou transmettre unc copie de la  priate Central Authority, and transmitting a copy of the
demande 3 toutes les Autorités centrales de I'Etat. ce qui  application to all the Central Authorities of the State con-
provoquera inévitablement une multiplication des services  cerned. which would inevitably cause a great increase in
bureaucratiques. Mais il est hors de doute qu'une telle  administrative duties. However it is undoubtedly the case
Autorité centrale jouera un réle fondamental dans U'appli-  thatsuch a Central Authority will play a fundamental role in
cation de la Convention quant aux rapports qui affectentles  the application of the Convention in regard to relations
Etats susmentionnés. affecting the aforementioned States.

B Lu formule modéle B The model form

48 Suivant en cela la décision prise par la Commission 48 Following the decision taken by the Special
spéciale lors de sa seconde réunion. la Quatorziéme session  Commission at its second meeting, the Fourteenth Session
de la Conférence a adopté. en méme temps que la Conven-  of the Conference adopted simultaneously with its adoption
tion, une Recommandation qui incorpore une formule of the Convention. a Recommendation containing a model
modéle pour les demandes en vue du retour des enfants  form for applications for the rewurn of children wrongfully
déplacés ou retenus illicitement. A son sujet. il convient de  removed or retained. Two comments are appropriate here.
faire deux remarques. La premiére concerne la valeur  The first concerns the legal force of this Recommendation.
juridique de la Recommandation en question: pour I'éta-  Indrawing it up. it seemed advisable to have recourse to the
blir. il semble souhaitable de recourir au droit général des  general law governing international organizations. Now.
organisations internationales. Or. dans cette optique. une  viewed from this perspective. a recommendation is in sub-
recommandation est en substance une invitation non con-  stance a non-obligatory invitation addressed by one inter-
traignante adressée par une oi'ganisaliqn ‘internationale & national organization to one. several or z_m Member States.
un. plusieurs ou tous les Etats membres. Par conséquent. les  Consequently. States are not strictly required to make use of
Etats ne sont pas tenus stricto sensu d'utiliser la formule  the model form contained in the Recommendation: indeed.
. modéle contenue dans cette Recommandation; on a méme . the Commission took care to avoid presenting the foal'm;as an
soigneusement évité de la présenter comme une annexe a la_;_annex 1o the Convention.” " - 7 " . :
JConvention. .. . i, Lo TITITETT e e e e L
Les motifs en sont évidents. Avant tout, étant donné I'ab: The reasons for this are clear. Most importantly. given the
sence d’expérience internationale préalable dansle domaine  lack of prior international experience in this field. it can well
_couvert "par la Convention, .on ‘peut penser qu'aprés be imagined that after a number of years, the practical
-quelques années l'application pratique des dispositions  application of the Convention's provisions will result in-

B Cf infra. commeniaire de Farticle 12 de ta Convention. ™ -~ s N Cf infra. the commemary on arucle 12 of the Convention
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conventionnelles améne 4 ller I'introduction de cer-
taines modifications dans la formule adoptée. Or, il semble
préférable de ne pas soumettre une éventuelle révision du
texte aux formalités qu’exigerait le droit international public
en matiére de révision des traités internationaux. On peut
d’ailleurs soutenir qu'en marge d'une future action con-
certée de la Conférence sur ce point, I'adaptation de la
formule recommandée aux Etats pourra aussi étre I'oeuvre
des contacts bilatéraux entrepris par les Autorités centrales,
en exécution de l'obligation générale visée & P'article 7,
alinéa 2, letire i. '

Drautre part, une conséquence directe de la décision de ne
pas rendre obligatoire I'emploi de 1a formule modéle est que
la Convention contient une énumération des données que
doit nécessairement inclure toute demande adressée 4 une
Autorité centrale (article 8).

- 49 La deuxiéme remarque porte sur le domaine d'appli-

cation et sur la teneur de la formule recommandée. En effet,
bien que la Convention régle aussi des aspects importants
concernant le droit de visite, la formule proposée se limite a
offrir une requéte modéle en vue du retour de I'enfant. Ceci
montre la polarisation de l'intérét de la Conférence sur la
solution des problémes posés aprés le déplacement de I'en-

fant, tout en mettant en relief l'originalité de la voie choisie

pour y parvenir. C'est justement parce que cette voie est
nouvelle qu'on a cru souhaitable d'insérer une indication
concernant son mode d'utilisation.

50 Quant a la teneur de la formule, elle développe trés
justement les éléments exigés par la Convention: pourtant,
nous voudrions attirer I'attention sur deux points mineurs.
D'abord, sur la mention «date et lieu du mariages des
parents de I'enfant concerné: dans la mesure ou elie n'est
pas suivie, entre parenthéses, de 'expression «s'il y a licun, il
semble qu'on donne un (traitement exceptionnel et dis-
criminatoire 4 la situation des enfants natwrels. Dailleurs,
I'absence de cetie méme expression & coté de la référence a
la date et au lieu de naissance de I'enfant s’accorde mal avec
la précision dont fait preuve sur ce point I'article 8 de la
Convention, quand il ajoute en se référant a la date de
naissance. «s'il est possible de se la procurers.

51 Drautre part. on constate un manque de concordance
entre le texte franqais et le texte anglais. du point de vue des

arenseignements concernant la personne dont il est allégué -

qu’elle a2 enlevé ou retenu I'enfants. A cet égard. il semble
préférable de suivre le texte anglais. plus complet. surtout en
ce qui concerne la mention de la nationalité du prétendu
enleveur, un ¢lément qui sera parfois décisif dans la locali-
sation de I'enfant.

IV STRUCTURE ET TERMINOLOGIE

A _ Lastructure de la Convention

32 Lesarticles 1, 2, 3 et S définissent le domaine d'appli-

cation matériel de la Convention, en précisant ses objectifs
‘et les conditions requises pour pouvoir ‘considérer que le
déplacement ou le non-retour d'un ‘enfant sont ‘illicites.
L'article 4 sattache au domaine d'application personnel de

la Convention, tandis que Farticle 35 détermine son appli-

cation dans le temps. Les articles 6 et 7 sont consacrés a la
création des Aulorités Centrales et & leurs obligations. Les

“articles 8, 27 et 28 se ‘référent 4 la saisine des Autorités
centrales et aux documents qui peuvent accompagner ou _

compléter une demande qui leur aurait é1é présentée. Les
articles 9 4 12 et 14 4 19 traitent des différentes voies ins-
taurées pour obtenir le retour d'un enfant, ainsi que de la
portée juridique d'une décision & cet effet. Les articles 13 et
20 s'occupent des exceptions a I'obligation générale de

renvoyer l'enfant. L'article 21 établit les devoirs spécifiques

certain modifica to the present form being (hough"
advisable. Now, it seems better not to subject future revi-
sions of the text to the formalities required by public in-
ternational law for the revision of international treaties.
Besides, it could be said, in connection with any future
concerted action by the Conference in this regard, that
adaptation of the form which was recommended to States
should also be a matter for bilateral negotiations between
‘Central Authorities, in imolementation of their general
‘obligation contained in article 7(2)(i).

On the other hand, a direct consequence of the decision not
to make the use of the model form obligatory is the cata-
logue of, .details which every application to a Central
Authority must contain (article 8). : :

49 The second comment bears upon the sphere of appli-
cation and the terms of the recommended form. Although
the Convention also governs important matters concerning
access rights. the model form proposed is merely a model
application for the return of the child. This demonstrates the
concentration of interest within.the Conference on the
resolution of problems arising out of the removal of a child,
whilst at the same time throwing into relief the novelty of the
means chosen to resolve them. It is precisely because the
means are new that it was thought advisable to include some
indication of the way in which they should be used.

50 The actual terms of the form narrate precisely those
points required by the Convention itself. We should how-
ever like to draw attention to two minor points. Firstly. the
phrase *date and place of marriage’ of the parents of the
child in question: in as much as it is not followed. in
parentheses. by the words ‘if any”, it would seem to treat
natural children in an exceptional and discriminatory
fashion. Moreover, the absence of the same phrase
alongside the reference to the date and place of birth of the
child compares badly with the precision shown by article 8
of the Convention which adds. referring 10 the date of birth.
the words "where available”.

51 Secondly, there is an inconsistency between the French
and English texts regarding the “information concerning the
person alleged 1o have removed or retained the child’. It
would be advisable to follow the English text here. since 1tis
more comprehensive, especially as regards its reference to
the nationality of the alleged abductor. a fact which will
sometimes prove decisive in efforts to locate the child.

{v STRUCTURE AND TERMINOLOGY

. A The structure of the Convention

52 Articles 1,2, 3and 5 define the Convention's scope with
regard 1o its subject-matter, by specifying its aims and the
* criteria by which the removal or retention of a child can be
® *régarded as"wrongful. “Atticle”4 concerns thé”persons to
whom the Convention applies. while article'35 determines
its temporal application. Articles 6 and 7 are devoted o the
creation of the Central Authorities and their duties. Articles
'8, 27 and 28 are concerned with applications to Central
" *Authorities and the documents which may accompany or
_ supplement an application to them. Articles 9 to 12. and 14
to 19. deal with the varous means established for bringing
about the return of a child, as well as the legal significance of
a decree 1o that effect. Articles 13 and 20 concern the ex-
ceptions 10 the general rule for the return of the child.
Article 21 lays down the specific duties which the States
have taken upon themselves with regard to access rights.
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assumés par les Etats 4 I'éga droit de visite. Les articles
22 4 26 €1 30 (ainsi que les articles 27 et 28 susmentionnés)
s'occupent de certains aspects techniques concernant la

rocédure et les frais qui peuvent découler des demandes
introduites par I'application de la Convention. Les articles
29 et 36 refletent le point de vue non exclusif qui a présidé a
I'élaboration de la Convention en précisant. d'une part
I'action directe possible des particuliers devant les autorités
judiciaires ou administratives des Etats contractants, hors du
cadre des dispositions conventionnelles. et d"autre part la
faculié reconnue aux Etats contractants de déroger conven-
tionnellement aux restrictions auxquelles le retour de I'en-
fant peut éure soumis d'aprés la présente Convention. Les
articles 31 4 34 ont trait aux Etats plurilégislatifs et aux
rapports avec d'autres conventions. Finalement, les articles
37 a 45 contiennent les clauses finales. '

B Terminologie utilisée par la Convention

53 Selon une tradition bien établie de 1a Conférence de La
Haye. la Convention a évité de définir les termes utilisés.
saufl ceux contenus & l'article 5 sur les notions de droit de
garde et de droit de visite. indispensables pour établir le
domaine d’application maiériel de l1a Convention. Ceci sera
examiné dans son contexte. Nous voulons simplement
considérer ici un aspect qui concerne la terminologie et qui
mérite, & notre avis. un bref commentaire. 1l sagit du
manque de concordance entre le titre de la Convention et la
terminologie utilisée dans son texte. En effet. tandis que le
premier emploie l'expression «enlévement international
d’enfantse, les dispositions conventionnelles ont recours 3
des périphrases ou. en 10us cas. & des ournures moins évo-
catrices. telles que «déplacements ou ¢non-retours. Llex-
plication est directement en rapport avec la délimitation du
domaine de la Convention. Sur ce point. comme nous
I'avons souligné ci-dessus {voir Nos 12 4 16). une étude du
sujet dont s’occupe la Convention met en relief§ qu'en ce qui
concerne aussi bien les rapports normalement existants
entre «enleveurs et «enfants que les intentions du premier,
nous sommes fort loin des délits visés sous les dénomi-
nations d«enlévements. «kidnappings ou  «secuestros.
Comme on est fort éloignés des problémes propres au droit
pénal.on a doncévité d'utiliser dansle texte de la Convention
des appellations pouvant avoir une signification équivoque.
Par contre. on a cru souhaitable de retenir le terme d'wen-
levement» dans le titre de fa Convention. étant donné son
emploi habituel par les «mass-median et son retentissement
dans l'opinion publique. Néanmoins. pour éviter toute
équivoque, ce méme uire précise. comme le faisait déja le
titre de I'avant-projet. que la Convention n'a pour objet que
de régler les caspects civilse du phénoméne visé. Si tout au
long de ce Rapport nous employons de temps en temps des
“expressions telles qu'«enievements ou ¢enleveurs. comme
on les trouve d'ailleurs dans la formule modéle. ¢"est parce
quelles permettent parfois une rédaction plus aisée: mais il
“faudra en tout état de cause les entendre avec les nuances

¥
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Deuxiéme partic — Commentaire des articles de la
Convention

CHAPITRE PREMIER — CHAMP D'APPLICATION DE LA
CONVENTION

54 Lechapitre premier définit le domaine d'application de

cernées (domaine d'application rarione materiae e\ ratione

*+:que comporie leur application au probléme spécifique dont -

- la Convention quant 4 la matiére et aux personnes con- Is 1 - Perso eE RN
scope ratione materiae and ratione personae). However, so as

Articles 22 to 26 ‘0 (like the aforementioned articles 27
and 28) deal with certain technical matters regarding
proceedings and the costs which can result from” appli-
cations submitted pursuant to the provisions of the Con-
vention. Articles 29 and 36 reflect the *non-exclusive’ view
which prevailed during the preparation of the Convention
in stating. on the one hand, that applications may be
submitted directly by individuals to the judicial or adminis-
trative authorities of the Contracting States, outwith the
framework of the provisions of the Convention, and on the
other hand that Contracting States have the acknowledged
right to derogate by agreement from the restrictions which
the present Convention allows to be imposed upon the return
of the child. Articles 31 10 34 refer to States with more than
one system of law and to the Convention’s relations with
other conventions. Lastly, articles 37 to 45 contain the Final
Clauses. '

B Terminology used in the Convention

53 Following a long-established tradition of the Hague
Conference, the Convention avoided defining its terms. with
the exception of those in article 5 concerning custody and
access rights, where it was absolutely necessary 1o establish
the scope of the Convention's subject-matter. These will be
examined in their context. At this point we wish merely to
consider one aspect of the terminology used which in our
opinion merits a brief comment. It has 1o do with lack of
correspondence between the title of the Convention and the
terms used in the text. Whilst the former uses the phrase
‘international child abduction’, the provisions of the Con-
vention avail themselves of circumlocutions or at any event
of less evocative turns of phrase, such as ‘removal’ or
‘retention’. The reason for this is quite in keeping with the
Convention's limited scope. As was stressed above (see Nos
12 10 16). studies of the topic with which the Convention
deals show clearly that, with regard both to the relationship
which normally exists between "abductor® and ‘child” and 10
the intentions of the former. we are far removed from the
offences associated with the terms ‘kidnapping’. ‘enléve-
ment or secuesiro’. Since one is far removed {rom problems
peculiar to the criminal law, the use in the text of the Con-
vention of possibly ambiguous terms was avoided.

On the other hand. it was felt desirabic to keep the term
‘abduction’ in the title of the Convention, owing 10 its
habitual use by the ‘mass media’ and its resonance in the
public mind. Nonetheless, so as to avoid any ambiguity, the
same title. as in the Preliminary Draft, states clearly that the
Convention only aims o regulate the ‘civil aspects’ of this
particular phenomenon. If, in the course of this Report.
expressions such as ‘abduction’ or ‘abductor are used from
time 10 time, and one will find them also in the model form.
that is because they sometimes permit of easier drafting: but

-at all events. they will have 1o be understood to contain

nuances which their application to the specific problem with
which the Convention deals may call for. =~ .
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Second Part — Commentary on the specific articles of the
Convention ) 4

CHAPTER ONE ~ SCOPE OF THE CONVENTION

54 The first chapter defines the scope of the Convention as
regards its subject-matter and the persons concerned (its
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personae). Cependant, pour a’ une perspective globale
du domaine conventionnel, il faut considérer aussi I'article
34 sur les relations avec d'autres conventions, I'article 35
concernant son domaine d'application dans.le temps et les
articles 31 & 33 qui ont trait 4 I'application de'la Convention
dans les Etats plurilégislatifs.

A rticle prémier — Les objectifs de la C oﬁ vention

~a Observations générales

55 Cet article expose en deux paragraphes les objectifs
conventionnels que nous avons traités assez largement dans
la premiére partie de ce Rapport. Il est donc évident que
I'absence de parallélisme entre le titre et le contenu de la
Convention va plus loin que la question purement ter-
minologique.* De toute fagon. il faut reconnaitre que les
termes employés dans le titre, malgré leur manque de
rigueur juridique. ont un pouvoir évocateur et une force qui
autirent I'attention. ce qui est l'essentiel.

56 En ce qui concerne la nature des espéces réglées, une
rernarque de portée générale s'impose. Quoique la Con-
vention n'inclue aucune disposition proclamant le caractére
international des situations envisagées, une telie conclusion
découle ausst bien du titre que des divers articles. Or, dans le
cas présent. le caractére international provient d’une situa-
tion de fait, & savoir de la dispersion des membres d'une
famille entre différents pays. Une situation purement in-
terne lors de sa naissance peut donc tomber dans le domaine
d’application de la Convention par le fait. par exemple.
qu'un des membres de la famille se soit déplacé 4 I'étranger
avec I'enfant. ou du désir d'exercer un droit de visite dans un
autre pays ol réside la personne qui prétend avoir ce droit.
Par contre. la différence de nationalité des personnes con-
cernées n'implique pas nécessairement que nous soyons
devant un vas d'espéce international auquel la Convention
doive sappliquer. bien qu'i} s"agisse d’un indice clair d'une
internationalisation possible. au sens ot nous I"avons décrit.

b Lenrea

57 L'objectif d'assurer le retour immédiat des enfants
déplacés ou retenus illicitement a été déja longuement
présenté. Dailleurs. la Quatorziéme session n’a changé en
rien la teneur litérale de la formule élaborie par la
Commission spéciale. Nous ne ferons donc ici que deux
bréves considérations d’éclaircissement relatives & son
libellé. La premiére concerne la caractérisation des
comportements que I'on voudrait éviter par la réalisation de
cet objectif. En résumé comme nous le savons déja, il s"agit
de toute conduite qui altére les rapports familiaux existant

avant ou aprés toute décision judiciaire, en utilisant un en- -

fant, transformé par ce fait en instrument et principale vic-
time de la situation. Dans ce contexte, la référence aux
enfants eretenus illicitement» entend couvrir les cas ou

'enfant qui se trouvait dans un lieu autre que celui de sa ., ,

résidence habituelle — avec le consentement de la personne
qui exergait normalement sa garde — n'est pas renvoyé par
la personne avec laquelle il s¢journait. C'est la situation type
qui se produit quand le déplacement de I'enfant est la con-
séquence d'un exercice abusif du droit de visite.

to have an overal'urc of the Convention’s scope, one
must consider also article 34 which deals with the Conven.
tion’s relationship with other conventions, article 35 which
concerns the Convention's temporal application, and art-
cles 311033 which relate tothe application of the Convention
in States with more than one legal system.

Article | — The aims of the Convention
a General observations

55 Thisarticle sets out in two paragraphs the objects of the
Convention which were discussed in broad termsin the first
part of this Report. It is therefore clear that the lack of
correspondence between the title and the specific provisions
of the Convention is more than merely a matier of ter-
minology.® In any event. it must be realized that theterms

- used in the title, while lacking legal exactitude, possess an

evocative power and force which atiract attention, and this
is essential.

56 As for the nature of the matiers regulated by the Con-
vention. one general comment is required. Although the
Convention does not contain any provision which expressly
states the international nature of the situations envisaged.
such a conclusion derives as much from its title as from its
various articles. Now. in the present case, the international
nature of the Conveation anses out of a factual situation,
that is o say the dispersal of members of a family among
different countries. A situation which was purely internal to
start with can therefore come within the scope of the Con-
vention through, for example. one of the members of the
family going abroad with the child. or through a desire to
exercise access rights in a country other than that in which
the person who claims those rights lives. On the other hand.
the fact that the persons concerned hold different
nationality does not necessarily mean that the international
type of case to which the Convention applies automatically
will arise. although it would clearly indicate the possibility
of its becoming “international” in the sense described.

b Sub-paragrapha

57 The aim of ensuring the prompt return of children
wrongfully removed or retained has already been dealt with
at tength. Besides. the Fourteenth Session in no way altered
the literal meaning of the wording devised by the Special
Commission. Thus only two brief points by way of expla-
nation will be put forward here. The first concerns the char-
acterization of the behaviour which the realization of this
objective seeks to prevent. To sum up, as we know, the
conduct concerned is that which changes the family
relationships which existed before or after any judicial deci-

sion, by using a child and thus turning itinto an instrument

and principal victim of the situation. In this context, the
reference to children *wrongfully retained’ is meant to cover
those cases where the child. with the consent of the person
who normally hascustody. is in a place other than its place of
habitual residence and is not returned by the person with
whom it wasstaying. Thisis the typicalsituation which comes
about when the removal of the child results from the
wrongful exercise of access rights.

¥ Voir sur ce point Rappan de la Commission spéciale. No 52.

* Sec the Report of the Special Commussion, No 32
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58 En second lieu, le texte commenté précise que les en-
fants dont on essaie d'assurer le retour sont ceux qui ont été
déplacés ou retenus «dans tout Etat contractants. Une telle
précision a une double signification. D'une- part, en ce qui

cconcerne la disposition contenue 4 I'article 4, elle délimite le.

domaine d’application ratione personae de la Convention
aux enfants qui, ayant leur résidence habituelle dans un des
Etats contractants, sont déplacés ou retenus sur le territoire
d’un autre Etat contractant. *** - o :
59 Maisces quelques mots ont aussi une signification toute
différente. En effet, par ce biais. I'objectif de la Convention
examinée, considéré en soi ou par rapport 4 la disposition de
I'article 2, devient général, c'est-a-dire applicable 4 tous les
enfants qui, dans les conditions décrites, se trouvent dans un

Etat contractant. Pourtant, il y aura toujours une différence
- dans la situation juridique entre les enfants qui avaient leur

tésidence habituelle, avant le déplacement. dans un autre
Etat contractant et les autres enfants. Ainsi. la situation des
premiers devra &tre résolue par application directe des dis-
positions conventionnelles. Par contre, I'obligation des Etats
envers les autres sera plus nuancée. dans la mesure od elle
découlerait (abstraction faite de la législation interne) du
devoir consacré par l'article 2. qui pourrait étre décrit comme
celui de prendre les mesures appropriées pour éviter que
leurs territoires ne se convertissent en lieux de refuge
d’éventuels «enleveurss.

¢ Leureb

60 L'objectif conventionne] visé & ce sous-alinéa a €t
clarifié dansla rédaction qu'il a reque lors de la Quatorziéme
session.?? En ce qui concerne son domaine. il est maintenant
manifleste que les situations considérées sont les mémes que
celles auxquelles sapplique la Convention. c'est-a-dire les
situations 1nternationales qui metient en relation deux ou
plusieurs Etats contractants. La précision n'est pas super-
flue, surtout si I'on tient compte du fait que le texte de
I'avant-projet permettait d'autres interprétations. notam-
ment la référence @ des situations internes.

6! Quant i savoir quelle est la portée quon a voulu don-
ner 3 Pobjectif qui y est consacré. il s'impose de faire une
distinction entre droit de garde et droit de visite. En ce qui
concerne le droit de garde, on peut dire que la Convention
n’a pas essavé de le développer de maniére autonome. C'est
donc dans l'obligation générale exprimée dans I'anticle 2.

.ainsi que.dans la régulation du retour de I'enfant — basée,

comme nous le verrons dans le cadre du commentaire 2
I'article 3. sur le respect d'un droit de garde effectivement
exercé et auribué par le droit de I'Etat de la résidence
habituelle — qu'on doit trouver la suite de la disposition qui
nous occupe i cet égard. Par contre. le droit de visite a eu un
sort plus favorable et les bases sur lesquelles doit se cons-
truire son respect effectif apparaissent fixées, au moins dans
leurs grandes lignes, dans le contexte de I'article 21.

Article 2 — Obligation générale des Etais contractants
BAMTIER S B I -

62 Enéuroite relation avec les objectifs vastes et souples de

Tarticle 1. cet article consacre une obligation générale de

comportement des Etats contractants; il s’agit donc d’une

--obligation qui, 4 I'encontre des obligations de résuliat, nor- -
- malement ‘inclues dans une convention, n'exige pas de

58 Secondly, the gtates clearly that the children whose
return it is sought to secure are those who have been removed
to, or retained in, ‘any Contracting State’. This wording is
doubly significant. On the one hand, the provision in article 4
limits the scope of the Convention ratione personae to those
children who, while being habitually resident in one of the
Contracting States, are removed to or retained in, the ter-
ritory of another Contracting State. :

59 But these same words also have 2 quite diferent mean-
ing. In fact, through this formulation this particular objectof
the Convention, whether considered in its own right or in
relation to article 2, becomes indirectly a general one,
applicable to all children who, in the circumstances set forth,
are in any Contracting State. However, there will always be
a difference between the legal position of those children
who, prior to their removal, were habitually resident in
another Contracting State, and that of other children. The
position of the former will have to be resolved by the direct
application of the provisions of the Convention. On the
other hand., the duty of States towards the other children is
less clear (leaving aside provisions of internal law) in so far
as it derives from the obligation stated in article 2. which
could be described as a duty to take appropriate measures to
prevent their territory being turned into a place of refuge for
potential ‘abductors’.

¢ Sub-paragraphb

60 The aim of the Convention contained in this sub-para-
graph was clarified in the course of drafting at the
Fourteenth Session.?? So far as its scope is concerned. it is
now clear that the situations under consideration are the
same as those to which the Convention applies. that is to say
international situations which involve two or more Con-
tractine States. It should not be thought that precision in this
matier is unnecessary, especially when one considers that
the text of the Preliminary Draft allowed of other interpre-
wations. and in particular a reference 10 internal situations.

61 As for knowing the desired meaning of the aim stated
therein. it is necessary to draw a distinction between custody
rights and access rights. With regard to custody rights. it can
be said that the Convention has not attempted to deal with
them separately. It is thus within the general obligation
stated in article 2. and the regulation governing the return of
the child — which is based, as we shall see in the commentary
on article 3. upon respect for custody rights actually
exercised and attributed under the law of the child’s
habitual residence — that one must look in order to find the
consequences of the provision which concerns us here. On
the other hand. access rights are treated more favourably.
and the foundations upon which respect for their effective
exercise seem fixed. at least in broad outline. within the

" context of article 21.

Article 2 — General obligation of Coniracting Staies

62 Clasely related to the objects stated in broad and flex-
ible fashion in article 15 is the fact that this article sets forth

- a general duty incumbent upon Contracting States. ftis thus

a duty which, unlike obligations to achieve a result which
-are normally to be found in conventions, does not require

2 ¢f. Working Document No 2 (Pruposal of the Umited Kingdum delegationt and
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réalisations concrétes, mais ” simplement I'adoption
d'une attitude déterminée en vue d'aboutir & de telles réali-
sations. Dans le cas présent, I'attitude, le comporiement
demandé aux Etats se traduit par le f2it de prendre «toutes
les mesures appropriées pour assurer, dans les limites de leur
territoire, la réalisation des objectifs de la Convention». La
Convention essaic ainsi, tout en sauvegardant le caractére
self-execuring de ses autres articles, d’encourager les Etats
contractants & s'inspirer de ces normes pour résoudre les
situations similaires 4 celles dont elle s'occupe, mais ne ren-
trant pas dans son domaine d'application ratione personae
ou ratione temporis. D'une part, cela doit conduire 4 une
considération attentive des normes conventionnelles quand
I'Etat envisagera une modification de sa législation interne
en matiére de droits de garde ou de visite; d"autre part.
I'extension des objectifs de la Convention 4 des cas non
couverts par ses dispositions devrait influencer I'action des
tribunaux et se traduire par une diminution du jeu de I'ex-
ception d’ordre public au moment de se prononcer sur des
relations internationales tombant hors du domaine d appli-
cation de la Convention. '

63 De plus. dans sa derniére phrase, l'article précise une
des mesures envisagées. en soulignant limportance

-accordée par la Conférence 4 {'utilisation de procédures

rapides dans les affaires concernant les droits de garde ou de
visite. Pourtant. cette disposition n'impose pas aux Etats
Tobligation d’adopter dans leur loi interne de nouvelles
procédures: lu concordance ¢tablie entre le texte frangais et
le texte anglais cherche justement & éviter une telle inter-
préiation, que le texte frangais original rendait possible. Elie
se limite donc d demander aux Etats contractants d'utiliser.
dans toute question concernant la matiére abjet de la Con-
vention. les procédures les plus urgentes figurant dans leur
propre droit.

2

Article 3 — Le caractére illicite d'un déplacement ou d'un
non-retour

a  Observativns générales

64 L'ensemble de I'article 3 constitue une disposition clé
de la Convention. puisque de son application dépend le
déclenchement des mécanismes conventionnels en vue du
retour de Penfunt: en effer. la Convention n'impose
Fobligation de retourner l'enfant que lorsqu'il y a eu un
déplacement ou un non-retour considérés par elle comme
illicites. Or. en précisant les conditions que doit réunir une
situation pour que son altération unilatérale puisse éure
qualifiée dillicite. cet article met indirectement en relief les
rapports que la Convention entend protéger: ces rapports
sont basés sur un double éiément: primo, I'existence d'un
droit de garde attribué par I'Etat de la résidence habituelle
de I'enfant: secundo. 'exercice effectif de cette garde. avant
le déplacement. Examinons de plus prés la teneur des con-
ditions mentionnées.

i

! jf:ridiquc

Cleir s e b R

65 En ce quiconcerne I'élément des situations visées qu'on

pourrait appeler juridique. ce que la Convention se propose

-de défendre ce sont les relations qui se trouvent déja

protégées, au moins par I'apparence d'un titre valable sur le
droit de garde. dans I'Eiat de la résidence habituelle de
I'enfant; c'est-a-dire par le droit de I'Etat ot ces relations se
déroulaient avant le déplacement. L'affirmation antérieure
exige certaines précisions sur deux points. Le premier aspect
que nous devons considérer a trait au droit dont la violation
détermine I'existence d'un déplacement ou d’un non-retour
illicites. au sens de la Convention. 1i s'agit, comme nous
venons de le dire. du droit de garde;"en effet, bien qu'au

that actual results b ieved but merely the adoption of an
attitude designed to lead to such results. In the present case,
the attitude and behaviour required of States is expressed in
the requirement to ‘take all appropriate measures (o secure
within their territories the implementation of the objects of
the Convention’. The Convention also seeks, while
safeguarding the ‘self-executing’ character of its other
articles. to encourage Contracting States to draw inspiration
from these rules in resolving problems similar to those with
which the Convention deals, but which do not fall within its
scope ratione personae or ratione temporis. On the one hand,
this should lead to careful examination of the Convention’s
rules whenever a State contemplates changing its own in-
ternal laws on rights of custody or access; on the other hand,
extending the Convention's objects to cases which are not
covered by its own provisions should influence courts and be
shown in a decreasing use of the public policy exception
when questions concerning international relations which are
outwith the scope of the Convention fall 1o be decided.

63 Moreover, the last sentence of the anticle specified one
of the particular means envisaged. while stressing also the
importance placed by the Convention on the use of speedy
procedures in matiers of custody or access rights. However,
this provision does not impose an obligation upon States to
bring new procedures into their internal law, and the corre-
spondence now existing between the French and English
texts rightly seeks to avoid such an interpretation. which the
original French text made possibie. 1t is therefore limited to
requesting Contracting Stales, in any question concerning
the subject-matier of the Convention. to use the most ex-
peditious procedures available in their own law.

Article 3 — The unluwful nature of a removal or retention

u  General observations

64 Article 3 as a whole constitutes one of the key provi-
sions of the Convention. since the setting in motion of the
Convention's machinery for the return of the child depends
upon its application. In fact. the duty to rewrn a child arises
only if its removal or retention is considered wrongful in
terms of the Convention. Now. in laying down the con-
ditions which have 1o be met for any unilateral change in the
status quo 10 be regarded as wrongful. this article indirectly
brings into clear focus those relationships which the Con-
vention seeks to protect. Those relationships are based upon
the existence of two facts, firstly. the existence of rights of
custody attributed by the State of the child’s habitual
residence and. secondly. the actual exercise of such custody
prior 10 the child's removal. Let us examine more closely the
import of these conditions.

b The ju’r:"dical element

’65. As fc;r what could be termed the juridical clement

present in these situations. the Convention is intended to

.defend those relationships which are already protected, at

any rate by virtue of an apparent right to custody in the State
of the child's habitual residence, i.e. by virtue of the law of
the State where the child’s relationships developed prior to
its removal. The foregoing remark requires further expla-
nation in two respects. The first point 1o be considered con-
cerns the law, a breach of which determines whether a
removal or retention is wrongful, in the Convention sense.
As we have just said, this is a matter of custody rights.
Although the problems which can arise from a breach of
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cours de la Quatorzi¢me session les problémes pouvant
dériver de la violation d’un droit de visite, surtout quand le
titulaire de la garde déplace I'enfant & I'étranger, aient été
soulevés, l'opinion majoritaire a é1¢ qu'on ne peut pas
assimiler une telle situation aux déplacements illicites qu'on
essaie de prévenir.2! : '

Cetexemple, et d’autres similaires o la violation du droit de
visite altére profondément I'équilibre de la situation établie

- parune décision, sont certes la preuve de ce que les décisions

sur la garde des enfants devraient toujours &tre susceptibles
de révision. Mais ce probleme échappe 4 Ieffort de
coordination entrepris par la Conférence de La Haye; on
aurait abouti & des résultats contestables si, & travers une
€gale protection accordée aux droits de garde et de visite.
I'application de la Convention avait conduit, au fond, 4 la
substitution des titulaires de I'un par ceux de l'autre.

66 La deuxitme question & examiner se référe au droit
choisi pour évaluer la validit initiale du titre invoqué. Nous
ne nous arréterons pas ici sur le concept de la résidence
habituelle: i} s’agit en effet d’'une notion familiére 4 la Con-
férence de La Haye. ol elle est comprise comme une notion
de pur fait. qui différe notamment de celle de domicile.
Dalleurs. le choix du droit de la résidence habituelle en
tant que critére déterminant de la légalité de la situation
violée par I'enlévement est logique. En fait, aux arguments
qui ont agi en faveur de lui accorder un rdle prééminent en
matiére de protection des mineurs. comme dans la Con-
vention de La Haye de 1961. vient s*ajouter la propre nature
méme de la Convention, ¢'est-a-dire sa poriée limitée. En ce
sens. il faut faire deux considérations: d'une part. fa Con-
vention n'essaie pas de régler définitivernent la garde des
enfants. ce qui affaiblit considérablement les arguments
favorables a la loi nationale: dautre part, les normes con-
ventionnelles reposent. dans une large mesure. sur I'idée
sous-jacente qu'tl existe une sorte de compétence naturelle
des tribunaux de la résidence habituelle de I'enfant dans un
litige relatif a sa garde.

Dans une perspective différente. nous devons aussi atlirer
I"atiention sur le fait que la Convention parle du «droit» de
I'Etat de la résidence habituelle. s'écariant ainsi de la
tradition bien établie par les Conventions de La Have sur la
loi applicable, élaborées a partir de 1955. qui soumettent la
réglementation du sujet dont elles s’occupent 4 une loi in-
terne déterminée. Certes. dans ces cas, le terme de «loin doit
éuwre compris dans son sens le plus large. celui qui recouvre
aussi bien les régles écrites et coutumiéres — quel qu'en soit
le rang — que les précisions apportées par leur interprétation
Junisprudentielle. Cependant, I'adjectif «internes implique
Fexclusion de toute référence aux régles de conflit de la loi
désignée. Donc. si la Convention a abandonné la formule
traditionnelle pour parler du «droit de la résidence
habituelles, la différence ne saurait &tre purement termino-
logique. En effet. comme le montrent les travaux prépa-
ratoires.®® dés le début, I'intention a é1é d'élargir davantage
Févemuail des dispositions qui doivent &tre prises en con-

- sidération dans ce contexte. En fait, il y a méme eu, au cours
--de la_Quatorziéme session, une proposition tendant & ex-_ ..

; nspliciter dans cet article que la _référence au droit de la _.Session .that  this article should ‘make it clear that the

résidence habituelle s'étend a ces normes de droit interna-

_tional privé: si la proposition a été rejetée, c'est parce que la
. Conférence é1ait convaincue qu'une telle inclusion était .
superflue et s'avérait implicite du moment que le texte

-access rights, cs;gly where the child is taken abroad by
its custodian, were raised during the Fourteenth Session, the
majority view was that such situations could not be put in
the same category as the wrongful removals which it is
sought to prevent.?

This example, and others like it where breach of access
rights profoundly upsets the equilibrium established by a
judicial or administrative decision, certainly demonstrate
that decisions concerning the custody of children should
always be open (o review. This problem however defied all
efforts of the Hague Conference to co-ordinate views
thereon. A questionable result would have been attained
had the application of the Convention, by granting the same

~degree of protection to custody and access nghts, led

ultmately to the substitution of the holders of one type of
- right by those who held the other.

66 The second question which should be examined con- -
cerns the law which is chosen to govern the initial validity of
the claim. We shall not dwell at this point upon the notion of
habitual residence, a well-established concept in the Hague
Conference, which regards it as a question of pure fact,
differing in that respect from domicile. Moreover, the choice
of the law of habitual residence as the factor which is to
determine the lawfulness of the situation flouted by the
abduction is logical. In actual fact, to the arguments in
favour of its being accorded a pre-eminent role in the
protection of minors, as in the Hague Convention of 1961.
must be added the very nature of the Convention itself, viz.
its limited scope. In this regard, two points must be made: on
the one hand, the Convention does not seek to govern
definitively questions concerning the custody of children, a
fact which weakens considerably those arguments favouring
the application of national law; on the other hand, the rules
of the Convention rest largely upon the underlying idea that
there exists a type of jurisdiction which by its nature belongs
1o the courts of a child’s habitual residence in cases involving
its custody.

From a different viewpoint. our atiention should also be
drawn to the fact that the Convention speaks of the ‘law’ of
the State of habitual residence, thus breaking with a long-
established tradition of Hague Conventions on applicable
law since 1955, which refer to a panticular internal law to
govern the matters with which they deal. Of course. in such
cases. the word ‘law” has to be understood in its widest sense,
as embracing both written and cusiomary rules of law -
whatever their relative importance might be — and the in-
terpretations placed upon them by case-law. However. the
adjective ‘internal’ implies the exclusion of all reference 10
the conflict of law rules of the particular legal system.
Therefore, since the Convention has abandoned its
traditional formulation by speaking of ‘the law of the
habitual residence’, this difference cannot be regarded as

- just a matter of terminology. In fact. as the preliminary

proceedings of the Commission demonstrate,® it was in-
tended right from the start 1o expand considerably the range
of provisions which have 1o be considered in this context.
Actually, a proposal was made during the Fourteenth

reference 1o the law of the habitual residence extends also to
the rules of private international law. The fact that this
proposal was rejected was due to the Conference’s view that
its inclusion was unnecessary and became implicit anyway

“2°Cf Doc. trav. No ${Proposition de la d¢l¢gation canadicnne) et P.-v. No 3.

B (S le Rappont de la Commission spéciale, No 62, supra.p. W.
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n'exclut ni directement ni i!rectcmcm les régles en_

question 2t

67 Les considérations antérieures nous montrent que

I'invocation du droit de la résidence habituelle de I'enfant
est aussi large que possible. De méme, les sources dont peut
découlerle droit de garde qu’on essaie de protégersont toutes
celles qui peuvent fonder une réclamation dans le cadre du
systéme juridique en question. A cet égard, l'alinéa 2 de
I'article 3 considére certaines — les plus importantes sans
doute — de ces sources, mais en soulignant la nature non
exhaustive de I"énumération; cet alinéa dispose en effet que
«le droit de garde visé en a peut notamment résulter. . .»,en
soulignant de la sorte I'existence possible d’autres titres non
considérés dans le texte. Or, comme nous le verrons dans les
paragraphes suivants, les sources retenues couvrent un vaste
éventail juridique: la précision de leur caractére partiel doit
donc étre surtout comprise comme favorisant une interpré-
tation souple des concepts employés, qui permette d'ap-
préhender le maximum dhypothéses possibles.

-

68 Lapremitre dessources i laquelleI'article 3 fait allusion
est la loi, quand il dit que la garde peut «résulier d’une
attribution de plein droits. Cela nous améne a insister sur
Fun des traits caractéristiques de cette Convention.
nommément son applicabilité & la protection des droits de
garde exercés avant toute décision en la matiére. Le point est
important, car on ne peut pas ignorer que, dans une pers-
pective statistique, les cas ol I'enfant est déplacé avant
qu'une décision concernant sa garde n'ait été prononcée
sont assez fréquents. D'ailleurs, dans de telles situations. les
possibilités existantes. en marge de la Convention. pour le
parent dépossédé de récupérer I'enflant sont presque nulles.
saufl s'il recourt & son tour A des voies de fait toujours per-
nicieuses pour I'enfant. A cet égard. en introduisant ces cas
dans son domaine dapplication. la Convention a progressé
de maniére significative dans la solution des problémes réels
qui échappaient auparavant. dans une large mesure. aux
mécanismes traditionnels du droit international prive.
Quant a savoir quel est, sclon la Convention, le systéme
juridique qui peut attribuer le droit de garde qu'on désire
protéger. il nous faut en revenir aux considérations
développées au paragraphe précédent. Ainsi donc. la garde
ex lege pourra se baser soit sur la loi interne de I'Etat de la
résidence habituelle de I'enfant, soit sur la loi désignée par
les regles de conflit de cet Etat. Le jeu de la premiére option
est parfaitement clair; en ce qui concerne la seconde. elle
impliquerait, par exemple, que le déplacement par son pére
[rangais d'un enfant naturel ayant sa résidence habituelle en
Espagne oG il habitait avec sa mére, tous les deux étant aussi
de nationalité frangaise, devrait étre considéré comme
illicite au sens de la Convention, par application de la loi
frangaise désignée comme compétente par la régle de conflit
espagnole en matire de garde et indépendamment du fait
que I'application de la loi interne espagnole -aurait
vraisemblablement conduit 2 une autre solution.

. 69 La deuxigme source du droit de garde, retenue &

"~ Tanticle 3, est l'existenice d’une décision judiciaire ou ad-

“ministrativé. “Etant “"donné ‘que la ‘Convention n'ajoute

aucune précision sur ce point, il faut considérer, d'une part
que le mot «décision» est utilisé dans son sens le plus large.
de maniére 4 embrasser toute décision ou élément de déci-
sion (judiciaire ou administrative) concernant la garde d'un

once the text neit ’recxly nor indirectly excluded the
rules in question.?¢

67 The foregoing considerations show that the law of the
child’s habitual residence is invoked in the widest possible
sense. Likewise, the sources from which the custody rights
which it is sought to protect derive, are all those upon which
a claim can be based within the context of the legal system
concerned. In this regard. paragraph 2 of article 3 takes into
consideration some — no doubt the most important — of
those sources, while emphasizing that the list is not
exhaustive. This paragraph provides that ‘the rights of cus-
tody mentioned in sub-paragraph a above may arise in
particufar’, thus underlining the fact that other sorts of rights
may exist which are not contained within the text itself.
Now, as we shall see in the following paragraphs. these
sources cover a vast juridical area. and the fact that they are
not exhaustively set out must be understood as favouring a
flexible interpretation of the terms used. which aliows the
grealest possible number of cases to be brought into con-
sideration.

68 The first source referred to in article 3 is law, where itis
stated that custody 'may arise . . . by operation of law’". That
leads us 10 stress one of the charactenistics of this Conven-
tion, namely its application 1o the protection of custody
rights which were exercised prior to any decision thereon.
This is important. since one cannot forget that. in terms of
statistics. the number of cases in which a child is removed
prior to a decision on its custody are quite frequent.
Moreover. the possibility of the dispossessed parent being
able to recover the child in such circumstances. except
within the Convention's framework. is practically non-exis-
tent, unless he in his turn resorts 1o force, a course of action
which is always harmful to the child. In this respect. by
including such cases within its scope. the Convention has
taken a significant step towards resolving the real problems
which in the past largely escaped the control of the
traditional mechanisms of private international law.

As for knowing the legal system which, according to the
Convention. is to atiribute the custody rights. which it is
desired 1o protect. it is necessary 10 go back 1o the consider-
ations developed in the previous paragraph. Thus. custody
ex lege can be based either on the internal law of the State of
the child's habitual residence. or on the law designated by
the conflict rules of that State. The scope of the first option is
quite clear: the second implies. for example. that the
removal by its French father of a child born out of wedlock
which had its habitual residence in Spain where it lived with
its. mother. both mother and child being of French
nationality. should be considered wrongful in the Conven-
tion sense. by means of the application of French law
designated as applicable by the Spanish conflict rule on
questions of custody. quite independently of the fact that

~ application of internal Spanish law would probably have led
to a different result.

69 The second source of custody rights contained in article

+ 3 is a judicial or administrative decision. Since the Conven-
“tion does not expand upon this. it must be deemed. on the
- one hand. that the word *decision’ is used in its widest sense.

and embraces any decision or part of a decision (judicial or
administrative) on a child's custody and, on the other hand.
that these decisions may have been issued by the courts of

.3 Cf. Doc.wrav. No 2 Proposal of the Unied ngd;)m d;le;alfon) et P-v.No2.
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enfant: d'autre part que les décisions visées peuvent avoir
é1é rendues aussi bien par les tribunaux de I'Etat de la
résidence habituelle de I'enfant que par ceux d'un Etat
tiers.® Or. dans cette dernitre hypothése. c'est-d-dire
lorsque le droit de garde s'exercait dans I'Etat de la
résidence habituelle de I'enfant sur la base d'une décision
¢étrangére. la Convention n'exige pas qu'elle ait été for-
mellement reconnue. En conséquence, il doit suffire aux
effets considérés que la décision soit telle au regard du droit
de I'Etat de la résidence habituelle, c’est-a-dire. en principe.
qu'elle présente les caractéristiques minima pour pouvoir
déclencher une procédure en vue de son homologation ou
de sa reconnaissance:®® interprétation large qui se trouve
daifleurs confirmée par la teneur de Particle 14 de la Con-
vention.

70 Finalement. le droit de garde peut découler. d'apres
Farticle 3. «d’un accord en vigueur selon le droit de cet
Etats. En principe. les accords envisagés peuvent étre de
simples transactions privées entre les parties. au sujet de la
garde des enfants. La condition d'&tre «en vigueur» selon le
droit de I'Etat de la résidence habituelle, a été introduite au
cours de la Quatorziéme session en substitution de
I'exigence d'avoir «lorce de lois. qui figurait dans l'avant-
projet. La modification répond 4 un désir de clarification.
mans aussi d'assouplissement. autant que possible. des con-
ditions posées & ['acceptation d’un accord en tant que source
de 1a garde protégée par la Convention. Sur le point précis
de savoir ce qu'est un accord «en vigueur» selon un droit
déterminé. il nous semble que 'on doive inclure sous cette
appellation tout accord qui ne soit pas interdit par un tel
droit et qui puisse servir de base A une prétention juridique
devant les autorités compétentes. Or. pour en revenir au
sens large que la notion «droit de I'Etat de. la résidence
habituelle de I'enfants a requ dans cet article 3. le droit en
question peut étre aussi bien la loi interne de cet Etat que la
loi désignée par ses régles de conflit: le choix entre les deux
branches de I'option appartient aux autorités de I'Etat con-
cerné. quoique 'esprit de la Convention semble incliner
pour celle qui. dans chaque cas d'espece. légitime la garde
effectivement exercée. Dlautre part. la Convention ne
précise point les conditions de fond ou de forme que ces
accords doivent remplir: elles changeroat done selon la
teneur du droit impliqué.

71 Tout en ajournant I'étude de la personne qui peut éire
titulaire d'un droit de garde au commentaire de larticle 4
sur le domaine d'application ratione personue de la Con-
vention. il convient d'insister ici sur le fait qu'on s'est pro-
posé de protéger toutes les modalités d'exercice de la garde
d'enfants. En effet. aux termes de article 3. le droit de garde
peut avoir éié auribué. seul ou conjointement. d la personne
qui demande qu'on en respecte l'exercice. Il ne pouvait en

. ére autrement & une époque ou les légisiations internes

introduisent progressivement la modalité de la garde con-
jointe. considérée comme la mieux adaptée au principe
général de la _non-discrimination & raison du sexe.

-.Drailleurs, 1a garde conjointe n’est pas toujours une garde ex
- lege. dans la mesure ot les tribunaux se montrent de plus en

plus favorables. si les circonstances le permettent. 4 partager
entre les deux parents les responsabilités inhérentes au droit
de garde. Or. dans l'optique adoptée par la Convention. le
déplacement d'un enfant par I'un des titulaires de la garde

the State of the c'Ns habitual residence as well as by the
courts of a third country.?” Now, in the latter case, that is to
say when custody rights were exercised in the State of the
child’s habitual residence on the basis of a foreign decree,
the Convention does not require that the decree had been
formally recognized. Consequently. in order to have the
effect described. it is sufficient that the decision be regarded
as such by the State of habitual residence, i.e. that it contain

_in principle certain minimum characteristics which are

necessary for setting in motion the means by which it may be
confirmed or recognized.?® This wide interpretation is
moreover confirmed by the whole tenor of article i4.

70 Lastly. custody rights may arise according to article 3.
“bv reason of an agreement having legal effect under the law
of that State™. In principle. the agreements in question may
be simple private transactions between the parties concern-
ing the custody of their children. The condition that they
have ‘legal effect’ according 10 the law of the State of
habitual residence was inserted during the Fourteenth
Session in place of a requirement that it have the *force of
law", as stated in the Preliminary Draft. The change was
made in response 10 a desire that the conditions imposed
upon the acceptance of agreemients governing matlers of
custody which the Convention seeks to protect should be
made as clear and as flexible as possible. As regards the
definition of an agreement which has “legal effect’ in terms
of a particular law, it seems that there must be included
within it any sort of agreement which is not prohibited by
such a law and which may provide a basis for presenting a
le2al claim to the competent authorities. Now:, (0 go back to
the wide interpretation given by article 3 to the notion of “the
faw of the State of the child’s habitual residence’. the law
concerned can equally as well be the internal law of that
State as the luw which is indicated as applicable by its
conflict rules Itis for the authorities of the State concerned
10 choose between the two alternatives. although the spiritof
the Convention appears to point 1o the choice of the one
which. in each particular case. would recognize that custody
had actually been exercised. On the other hand. the Con-
vention does not state. in substance or form. the conditions
which these agreements must fullil. since these will change
according 1o the terms of the law concerned.

71 Leaving aside a consideration of those persons who can
hold rights of custody. until the commentary on article 4
which concerns the scope of the Convention ratione per-
sonae. it should be stressed now that the intention is to
protect all the ways in which cusiody of children can be
exercised. Actually. in terms of article 3. custody rights may
have been awarded to the person who demands that their
exercise be respected. and 10 that person in his own right or
jointly. It cannot be otherwise in an era when types of joint
custody. regarded as best suited to the general principle ol
sexual non-discrimination. are gradually being introduced
into internal law. Joint custody is. moreover. not always

" custody ex lege. in as much as courts are increasingly show-
-ing themselves 10 be in favour. where circumstances permit.

of dividing the responsibilities inherent in custody rights
between both parents. Now. from the Convention's stand-
point. the removal of a child by one of the joint holders
without the consent of the other. is equally wrongful. and

3 Cette interprétation $appuic sur ks travaux qui ont conduit i I'adoption d'un
texte, similaire 4 I'actuel. au sein de la Commission spéciale. Voir Rapporn de b
Commission spéciale. No 63, supra, p. 191-192.

 Sur 'iniérét de ce que fa Canvention inclue un tel cas. vair Ie Duc. v No 38
«Document de clarification présenté par la délégativa italicnnes.

% This interpretation is bused upon the deliberatuns of the Special Commission

which led 10 its adupting a similaf text to the curreat one. See Repart af the Special
Commission, No 64, supru, pp. 191-192. ) .

S See Working Document Nu 38, ‘Dwcument de clunfication perésemié par la
délégation itahenne”, far the demrability of including such 3 case in the Cunvention.
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conjointe, sans le consentement de -['autre titulaire, est
également illicite: ce caractére illicite proviendrait. dans ce
cas précis. non pas d’une action contraire 4 la loi, mais du
fait qu'une telle action aurait ignoré les droits de I'autre
parent. également protégé par la loi, et interrompu leur
exercice normal. La véritable nature de la Conveation
apparait plus clairement dans ces situations: elle ne cherche
pas & éwablir & qui appartiendra dans I'avenir la garde de
I'enfant. ni s'il s’avérera nécessaire de modifier une décision
de garde conjointe rendue sur la base de données qui ont été
altérées par la suite: elle essaie plus simplement d'éviter
qu'une décision ultérieure & cet égard puisse étre influencée
par un changement des circonstances introduit unilatérale-
ment par I'une des parties.

¢ Lélément de fait

72 Le deuxiéme élément qui caractérise les rapports
protégés par la Convention est que le droit de garde. qu'on
prétend violé par le déplacement. ait é1é exercé de facon
effective par son titulaire. En effet. du moment qu'on a
choisi une approche du sujet conventionnel s’écartant de la
pure et simple reconnaissance internationale des droits de
garde aitribués aux parents. la Convention a mis I'accent sur
la protection du droit des enfunis au respect de leur
équilibre vital: cest-a-dire du droit des enfants a ne pas voir
altérées les conditions affectives. sociales. etc.. qui entourent
leur vie. & moins qu'il n'existe des arguments juridiques
garantissant la stavilit¢ d'une nouvelle sitwation. Cette
approche est reflétée dans la limite du domaine d'appli-
cation de la Convention aux droits de garde effectivement
exercés. De plus. une telle conception se trouve justifide
dans le cadre des relations internationales par un argument
complémentaire, touchant au fait que, dans ce contexte. il
est relativement fréquent qu'il existe des décisions con-
tradicroires peu & méme de servir de base a lz protection de
1a stabilité de la vie d'un enlant.

73 En réalité. cette conception a éé a peine contesté..
Pourtant. plusicurs propositions® ont été présentées en vue
de supprimer de larticle 3 toute référence a Iexervice
effectif de fa garde: la raison en était que. par ce hiais. on
imposait au demandeur le furdeau dune preuve sur un
point qui serait parfois difficile a éuablir. La situation
semblait encore plus compliquée si on tenait compte du fait
que Particle 13 consacré aux exceptions possibles
lobligation de faire retourner l'entant exige. de «l'enleveurs
ceute fuis. la preuve que fa personne dépossédée n'exergail
pas effectivement la garde qu'elle réclame maintenant. Or.
cestjustement en rapprochant les deux dispositions que 'on
fait apparaitre nettement la vérituble nature de la condition
prévue d larticle 3. En effet. cette condition, en délimitant le
domaine d'application de la Convention. n'exige du
demandeur qu'une premiére évidence du fait qu'il exergait

. réellement les soins *sur la personne de l'enfant; cette

circonstance doit étre. en général. assez facile & éablir.
Drailleurs. le caractére non formel de cette exigence est mis

en relief & Tarticle 8 lorsque. parmi les données que doit -
-*contenir la demande introduite auprés des Autorités cen-
““trales. il indique simplement sous ¢ «les motifs sur lesquels

se base le demandeur pour réclamer le retour de enfanta.

Par contre. I'article 13 de la Convention (12 de 'avant-
projet) nous place devant un.véritable fardeau de la preuve
a la charge de «i'enleveurs: c’est en effet lui qui doit établir.

this wrongfulness dcrgin this particular case, not from
some action in breach of a particular law, but from the fact
thatsuch action hasdisregarded the rights of the other parent
which are also protected by law, and has interfered with their
normal exercise. The Convention’s true nature is revealed
most clearly in these situations: it is not concerned with
establishing the person to whom custody of the child will
belong at some point in the future, nor with the situations in
which it may prove necessary to modify a decision awarding
joint custody on the basis of facts which have subsequently
changed. It seeks, more simply, to prevent a later decision on
the matter being influenced by a change of circumstances
broughtabout through unilateral action by one of the parties.

¢ The factual element

72 - The second element characterizing those relationships
protected by the Convention is that the custody rights which
it 1s claimed have been breached by the child’s removal were
actually exercised by the holder. In fact, as soon as an
approach to the subject-matter :of the Convention was
adopted which deviated from the pure and simple interna-
tional recognition of custody rights atributed to parents.
the Convention put its emphasis on protecting the right of
children 1o have the stability which is so vital 10 them
respected. In other words. the Convention protects the right
of children not to have the emotional. social etc. aspects ol
their lives altered. unless legal arguments exist which would
guarantee their stability in a new situation. This approach is
reflected in the scope of the Convention, which is mited to
custody rights actually exercised. What is’ more. such a
notion is justified within the framework of international
relations by a complementary argument which concerns the
fact that contradictory decisions arise quite frequently in
this particular context. decisions which are basically of little
use in protecting the stability of a child’s life.

73 Actually, this idea was not opposed o any extent.
However. several proposals™ were put forward for the
deletion from article 3 of any reference to the actual exercise
of custody rights. The reason for this was that its retention
could place on the applicant the burden of proving a point
which would sometimes be difficult 1o establish. The situ-
aton became even maore complicated when account was
taken of the Fact that article 13, which concerns the possible
exceptions to the obligation to order the return of the child.
requires the “abductor’ this time to prove that the -dis-
possessed party had not actually exercised the custody rights
he now claims. Now. it is indeed by considering both provi-
sions together that the true nature of the condition set forth
in article 3 can be seen clearly. This condition. by defining
the scope of the Convention. requires that the applicant
provide only some preliminary evidence that he acwally
took physical care of the child. a fact which normally will be
relatively easy to demonstrate. Besides. the informal nature
of this requirement is highlighted in article 8 which simply
includes. in sub-paragraph ¢, ‘the grounds on which the

-applicant’s claim for return of the child is based’. amongst

the facts which it requires 10 be contained in applications to
the Central Authorities. :

On the other hand. article 13 of the Convention (12 in the
Preliminary Draft) shows us the real extent ofthe burden of

_proof placed upon the ‘abductor': it is for him 1o show. if he

= Cf Doc. trav. No | (Proposal u‘:h& Unuied Siutes delegation) et No 10 (Proposal of
the Finnish delegation). ainsi que le P.-v. No 3

= (f. Working De s Nos 1 (Propasal of the United States delegation) and 10
(Propasal of the Finnish delegation), and also £.ov. No 3. s
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pour éviter le retour de I'enfant, que le gardien n'exergait pas °

effectivement le droit de garde. Done, nous pouvons en
arriver 4 la conclusion que 'ensemble de la Convention est
construit sur la présomption non explicite-que celui qui a le
soin de la personne de I'enfant en exerce effectivement la
garde: cette idée devra &tre détruite en vertu de 'inversion
du fardeau de la preuve qui est le propre de toute pré-

soitrenvoyé). - 1 . e

somption, (par «l'enleveur» s'il veut éviter que I'enfant ne

74 Cependant, la Convention inclut expressément dans le
domaine qu'elle entend protéger la situation qui se pose
quand la garde n’a pas pu devenir effective 4 cause précisé-
ment du déplacement de I'enfant: c'est en ce sens que se
prononce le dernier membre de phrase de la lettre b de
I'article 3. En théorie, I'idée sous-jacente s'accorde parfaite-
ment avec I'esprit qui inspire la Convention: c'est donc d’un
point de vue pratique qu'on peut se demander si un tel ajout
était nécessaire.3° Dans cette optique. les hypothéses que
cette précision essaie de protéger visent deux situations type
possibles. dont l'une rentrerait clairement dans le domaine
d’application de la Convention, tandis que 'autre. 4 défaut
de cette norme, exigerait vraisemblablement une interpré-
tation trop forcée de ses dispositions. 11 s’agit, d’une part. des
cas soulevés lorsqu’une premiére décision sur la garde est
mise en échec par le déplacement de I'enfant: or, dans la
mesure ol une tetle décision suit, dans un délai raisonnable.
la rupture de la vie familiale commune, on peut considérer
que le ttulaire de la garde I'avait exercée au préalable et
qu'en conséquence la situation décrite remplit toutes les
conditions que fixe le domaine d"application conventionnel.
Pourtant. si nous nous plagons devant une décision sur la
garde. rendue par les tribunaux de la résidence habituelle de
enfant. qui modifie une décision précédente et dont
I'exécution est rendue impossible par I'action du ravisseur. il
peut se trouver que le nouveau titulaire de la garde ne l'ait
pas exercée dans un délai étendu: les difficuliés qu'on ren-
contrerait dans de telles situations. et peut-étre dans d'autres
non visées dans ces lignes. pour invoquer la Convention sont
évidentes. En conclusion, et quoiqu'il faille s"auendre & ce
que le jeu de cette disposition ne soit pas fréquent. nous
devons conclure que son inclusion dans la Convention peut
sTavérer utile.

Artcle 4 — Domaine d'upplication ratione personae

75 Cet article ne concerne que le domaine d'application
ratione personae de lu Convention par rapport aux enfants
protégés. Pourtant dans un souci de systématisation. nous
traiterons aussi dans son contexte les autres aspects du pro-
bléme. c’est-3-dire les titulaires possibles des droits de garde
et de visite et les personnes qui pourraient étre considérées
comme eenleveurss. aux termes de la Convention,

a  Les enfanus protégés

76 La Convention s"appliqué aux cﬁfénfs'igés demoinsde, .
n -seize ans qui avaient sleur résidence habituelle dans un Etat

contractant immédiatement avant P'atteinte aux droits de
garde ou de visites. En relation avec I'exigence concernant
la résidence habituelle, il faut revenir aux considérations
€mises sur la nature de la Convention, qui aboutissent 4 la
conclusion qu'une convention de coopération entre

i

wishes 1o prevent the return of the child, that the guardian
had not actually exercised his rights of custody. Thus, we
may coaclude that the Convention, taken as a whole, is built
upon the tacit presumption that the person who has care of
the child actually exercises custody over it. This idea has to
be overcome by discharging the burden of proof which has
shifted. as is normal with any presumption (i.e. discharged
by the ‘abductor’ if he wishes to prevent the return of the
child). S . .

74 .However, there is expressly included amongst the mat-
ters which the Convention is intended to protect the situ-
ation which arises when actual custody cannot be exercised
precisely because of the removal of the child: that is the
situation envisaged in the last aliernative set out in article 3b.
Theoretically, the underlying idea is perfectly in keeping
with the spirit of the Convention. and it is therefore from a
practical point of view that it may be wondered whether
such a provision needed 0 be'added.* From this viewpoint.
the hypothetical situations which this provision is designed
to protect are of two types. one of which falls clearly within
the scope of the Convention. while the other. failing this
rule. would probably require 100 strained an interpretation
of its provisions. On the one hand. there are cases where an
initial decision on custody is rendered worthless by the
removal of the child. In so far as such a description follows
the disruption of normal family life after a reasonabie lapse
of time. the holder of the rights could be regarded as having
exercised them from the outset. so that the situation
described fulfils all the conditions laid down within the
scope of the Convention. However. if a decision on custody
by the courts of the child’s habitual residence is considered.
which modifies a prior decision and cannot be enforced
because of the action of the abductor. it could be that the
new holder of the right to custody has not exercised it within
the extended time-limit. The difficulties which would be
encountered in seeking 1o apply the Convention to such
situations and perhaps to others not herein mentioned. are
obvious. To conclude. although this provision must not be
expected to come into play very often. it has 0 be said
finally that its inclusion in the Convention might prove to be
useful.

Article 4 = Convention’s scupe ratione personae

75 This article concerns only the Convention’s scope
ratione personge as regards the children who are 10 be
protecied. However, for the sake of completeness. we shall
also deal with the other aspects of the problem in their
proper context. that is to say those potential holders of
custody and access rights and those who could be regurded
as "abductors’. within the terma of the Convention,

a The children protected

76 _ The Convention applies to children of less than sixteen

years of age, who were ‘habitually resident in a Contracting

State immediately before any breach of custody or access
rights’. As regards the requirement that they be habitually
resident, reference must again be made to those consider-
ations previously expressed about the nature of the Con-

vention. which lead to the conclusion that a convention

.. ™ ¢f Dac wav.No1 (Proposal of the United Kingdom _dqle:;aljo;i) €les débats surce

pointaux P.-v.NosJet 1. .
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| 3 Cf Working Document No 2( Propusalufthe United Kingdom delegauan)and the

dehate on this pointin P.-v. Nos Jand 13.
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autorités ne peut atteindre tout!on efficacité que si les
rapports visés se produisent entre Etats contractants.

77 L'dge limite pour I'application de la- Convention
souleve deux questions importantes. La premiére, la
question de I'dge stricto sensu, a éié A peine débatiue. La
Convention retient I'age de seize ans, consacrant ainsi une
notion d'enfant plus restrictive que celle admise par d’autres
Conventions de La Haye.3! La raison découle des objectifs
conventionnels eux-mémes; en effet. une personne de plus
de seize ans a en général une volonté propre qui pourra
difficilement étre ignorée, soit par I'un ou Tl'autre de ses
parents, soit par une autorité judiciaire ou administrative.

Quant 4 la déiermination du moment ot cet 4ge interdit
I'application de la Convention, celle-ci, parmi les diverses
options possibles, retient la plus limitative; en conséquence,
aucune action ou décision basée sur les dispositions con-
ventionnelles ne peut étre adoptée & I'égard d'un enfant
aprés son seiziéme anniversaire.

78 Le deuxiéme probléme a trait 4 la situation des enfants
dgés de moins de seize ans qui ont le droit de fixer leur lieu
de résidence. Compte tenu du fait que ce droit fait en
général partie du droit de garde, une proposition a été faite
dans le sens de la non-application de la Convention dans de
tels cas.3? Cependant, cette proposition a éié rejetée sur la
base de divers arguments, parmi lesquels on peut citer: 1) la
difficulté de chotsir le systeme juridique qui devrait con-
sacrer l'existence d'une telle possibilité, étant donné qu'il
existe au mains {rois possibilités qui sont. respectivement. la
loi nationale. la loi de la résidence habituelle avant le
déplacement et la loi de I'Etat de refuge: 2) la limitation
excessive que cette proposition apporterait au domaine
dapplication de 1a Convention, par rapport notamment au
droit de visite: 3) le fait que la faculié de décider du lieu de
résidence d'un enfant n'est qu'un élément possible du droit
de garde qui n'en épuise pas le contenu.

Drautre part, la décision prise 4 cet égard ne peut pas étre
isolée de la disposition de I'article 13, alinéa 2. qui donne la
possibilité aux autorités compétentes de tenir comple de
Fopinion de Penfant sur son retour. dés qu’il auteint un age
et une maturité suffisants: en effet. cette norme permettra
aux autoniés judiciaires ou administratives. quand il sera
question du retour d'un mineur ayant capacité de décider
sur son lieu de résidence. de considérer que Vopinion de
I'enfant est toujours déterminante. On peut arriver ainsi &
I'application automatique d'une disposition faculiative de la
Convention. mais une telle conséquence semble préférable
i la réduction globale du domaine d application de la Con-
vention. '

b Les titulaires des droits de garde 1 de visite

79 Les problémes soulevés & cet égard par l'un et Fautre
des droits visés sont nettement différents. D'abord. en ce qui
concerne le droit de visite, il est évident que par la nature

~méme des choses, ses titulaires seront toujours des personnes

physiqués. “dont "la"'détérmination “dépendra de la loi
appliquée & I'organisation de ce droit. En principe. ces per-
sonnes appartiendront 4 la proche famille de enfant, et il
sagira normalement soit du pére. soit de la mére.

based on co-opcratio‘ong authorities can only become
fully operational after the relationships envisaged come into
‘existence as among Contracting States.

77 The age limit for application of the Convention raises
two important questions. Firstly, the matter of age in the
strict sense gave rise to virtually no dispute. The Convention
kept the age at sixteen, and therefore held to a concept of
‘the child’ which is more restrictive than that accepted by
other Hague Conventions.3' The reason for this derives
from the objects of the Convention themselves; indeed, a
person of more than sixteen years of age generally has a_
mind of his own which cannot easily be ignored either by
one or both of his parents, or by a judicial or administrative
authority.

As for deciding upon the point at which this age should
exclude the Convention’s application, the most restrictive of
the various options available was retained by the Conven-
tion. Consequently, no action or decision based upon the
Convention’s provisions can be taken with regard 10 a child
after its sixteenth birthday.

78 The second problem deals with the situation of children
under sixteen years of age who have the right to choose their
own place of residence. Considering that this right to choose
one’s residence generally forms part of the right to cusiody. a
proposal was put forward to the effect that the Convention
should not apply in such cases.3 However, this proposal was
rejected on various grounds, inter alia the following: (1) the
difficulty of choosing the legal system which should
determine whether such a possibility exists. since there are at
least three different laws which could be applicable, namely.
national law, the law of habitual residence prior 10 the
child’s removal, and the law of the State of refuge: (2) the
excessive restriction which this proposal would place upon
the scope of the Convention, particularly with regard to
access rights: (3) the fact that the right to decide a child’s
place of residence is only one possible element of the right o
custody which does notitself deprive it of all content.

On the other hand, the decision taken in this regard cannot
be isolated from the provision in article 13, second para-
graph. which allows the competent authorities 10 have
regard 1o the opinion of the child as w its return, once it has
reached an appropriate age and degree of maturity. Indeed.
this rule leaves it open to judicial or administrative
authorities. whenever they are faced with the possibility of
returning a minor legally entitled to decide on his place of
residence. to take the view that the opinion of the child
should always be the decisive factor. The point could
therefore be reached where an optional provision of the
Convention becomes automatically applicable. but such a
result seems preferable to an overall reduction in the Con-
vention's scope.

b The holders of custodr and access rights

79 The problems raised by both of these rights in this
regard are quite different. Firstly. as regards access rights. it

' -is obvious, by the very natwre of things. that they will always
' -be held by individuals, whose identity will depend on the

“law which ‘applies to the organizing of these rights. These

““persons will as a rule be close relatives of the child. and

normally will be either its father or mother.

** Parexemple: Convenuan sur ks b applicabie aux obligations alimenmaires envers kes |

s F_or example: Convention a_f 24 October 1956 un the Law kpplir«blc 10 Mantenunce

enfunts, du 24 uciobre 1956 (article premicr): Convemtion concernant lu rec ¢
et lexécution des décisons en maniere d'obligutions alimenidires envers ks enfams, du
1S aveil 195&article premier). Convention concernant lu compétence des autarnés et la
e applicable en maticre de pratection des mincurs, du § ociobre 1961 tanticle 12)
Convention toncernani la mnyémm- des awitorités. la loi applicable et la reconnaiv
sunce des décisions en awtiére d'udaption. du 13 nuvembre 1968 (anicle premier).

¥ Cf Do traz. No 4 (P ition de la délég helgelet Pov. No 4.

I 1 Respeet of Children (atticle 1): Convention of 15 April 1958 on the
Recugniniun and Enfurcement of Decisions Reluting 1o Mainienunce Obligatiuns in
Respect of Children (article 1): Coavention of S Octoher 1961 Concerning the Powers of
Authonues und the Law Applicabie in Respect of the Protection of Minors (anticle 12):
Convention u{ 15 Navember 1965 on Jurisdiction, Applicable Law and Recugnition of
Decisions Reluting to Aduptions (anicle 1),

B ([ Working Document No 4 (Praposition de la délégation helge) and P.-v. No 4.
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80 Par contre, des personnes morales peuvent aussi &tre
titulaires d’un droit de garde, au sens de la Convention. A
cet égard, larticle 3 considére la possibilité de I'auribution
du droit de garde 3 «une institution ou tout autre orga-
nismen, en utilisant sciemment une expression vague et large.
Eneffet, au cours de la Quatorzi®me session, I'inclusion dans
le domaine conventionnel des hypothéses ot la personne de
I'enfant est confiée A une institution a é1€ acceptée sans
débats. Or,étantdonné qu'ily a desorganismesautres que les
institutions qui ont 4 leur charge les soins de certains enfants,
on a élargi 'expression utilisée pour y faire rentrer aussi bien
lesorganismes ayant une personnalité juridique que ceux qui
sont liés & I'organisation étatique et dépourvus d’une per-
sonnalitéindépendante. = '

¢ Les éventuels «enleveursy

81 La Convention ne contient aucune disposition expresse
4 ce propos. Néanmoins, de I'ensemble du texte, nous
pouvons déduire deux remarques qui éclairent cet aspect
relatil au domaine d'application ratione personae de la
Convention. La premiére concerne les personnes physiques
qui peuvent étre responsables du déplacement ou du non-
retour d’un enfant. Sur ce sujet, la Convention maintient le
point de vue adopté par la Commission spéciale de ne pas
altribuer de telles actions exclusivement 4 des parents.®®
L'idée de famille étant plus ou moins large selon les dif-
férentes conceptions culturelles, il est préférable de s'en
tenir 4 une vue large qui permette, par exemple. de qualifier
d’enlévement d'enfant. au sens de la Convention, les
déplacements faits par un grand-pére ou un pére adoptif.

82 La deuxiéme remarque a trait & la possibilité de ce
qu’une «institution ou tout autre organismen agisse comme
senleveurs. A cet égard, il est difficilement imaginable
qu'un organisme quelconque puisse déplacer, par la force
ou par la ruse, un enfant d’un pays étranger vers son propre
pays. D'autre part, si un enfant a éié confié, par une décision
Judiciaire ou administrative (c'est-d-dire, au cas d"un place-
ment forcé de I'enfant), 4 un tel organisme dans le paysde sa
résidence habituelle. le parent qui prétend obtenir la
Jouissance effective d'un droit de garde sur celui-ci aura peu
de chance de pouvoir invoquer la Convention. En effet. du
fait que les organismes visés exercent en principe leurs
compétences, abstraction faite de [P'éventuelle recon-
naissance de 'autorité parentale.™ une telle prétention ne
rentrerait pas dans le domaine conventionnel. puisque la
garde au sens de la Convention appartiendrait 4 Forganisme
en question.

Article 5 — De certaines expressions wiilisées dans la
Convention

- 83 - Suivant une tradition bien établie de la Conférence de

La Haye, la Convention ne définit pas les concepts
Juridiques dont elle se sert. Pourtant, dans cet article. elle
précise le sens dans lequel sont utilisées les notions de droit
de garde et de droit de visite, étant donné qu’une interpré-
tation incorrecte de leur portée risquerait de comprometire
les objectifs conventionnels.

84 En ce qui concerne le droit de garde, la Convention se
limite & souligner qu'il comprend «le droit portant sur les
soins de la personne de I'enfants, en marge dés mécanismes

80 On the othc:ﬂd. legal persons can also, in terms of
the Convention, hold rights of custody. Article 3 envisages
the possibility of custody rights being attributed to ‘an in-
stitution or any other body’, and is expressed in deliberately
vague and wide terms. In fact, during the Fourteenth
Session, the inclusion within the scope of the Convention of
situations in which the child is entrusted to an institution
was not challenged. Now, since there are bodies other than
institutions which have children in their care, the term used
was extended so as to apply equally to those bodies with
legal personality and to those which, as an arm of the State,
lack separate personality. :

¢ The potential ‘abductors’

81 The Convention contains no express provision on this
matter. Nevertheless, two comments may be drawn from the
text as a whole, which shed light upon this question in
relation to the Convention’s scope ratione personae. The first
concerns the physical persons who may be responsible for
the removal or retention of a child. On this, the Convention
upholds the point of view adopted by the Special
Commission bgr not attributing such acts exclusively to one
of the parents.?? Since the idea of ‘family’ was more or less
wide, depending on the different cultural conceptions which
surround it. it was felt better to hold a wide view which
would. for example, allow removals by a grandfather or
adoptive father 10 be characterized as child abduction, in
accordance with the Convention’s use of that term.

82 The second comment relates to the possibility of an
‘institution or any other body’ acting as an ‘abductor’. In this
regard, it is difficult to imagine how any body whatever
could remove, either by force or by deception, a child from a
foreign country 10 its own land. On the other hand, if a child
were entrusted, by virtue of a judicial or administrative
decision (i.e. compulsory placement of the child) to such a
body in the country of its habitual residence, the parent who
sought to obtain the actual enjoyment of custody rights
would stand little chance of being able to invoke the provi-
sions of the Convention. In fact, by virtue of the fact that
such bodies would as a rule exercise jurisdiction, except as
regards the possible recognition of parental authonty?
such a claim would not come within the scope of the Con-
vention. since custody, in the sense understood by the Con-
vention. would belong 1o the body in question.

Article S — Certain terms used in the Convention

.83 The Convention, following a long-established tradition

of the Hague Conference, does not define the legal concepts
used by it. However, in this article, it does make clear the
sense in which the notions of custody and access rights are
used. since an incorrect interpretation of their meaning
would risk compromising the Convention’s objects.

84 As regards custody rights, the Convention merely
emphasizes the fact that it includes in the term ‘rights relat-
ing 1o the care of the person of the child, leaving aside the

M Unc approche plus restrictive se trouvait initialement dans le Rapport Dyer. cité

M voir sur ce point. Cour internationale de Justice. Arrét du 28 novembre 1958,
Aflfaire refative 4 l'application de la Convention de 1902 pour régier la tutelle des
mineurs. Recueil des arréis 1958, p. 55 et suiv. P v e

- 3 A more restrictive approach wastobe found injtially in the Dyer Re

supra, intitulé Rapport sur l'enlévement international d'un enfont par ua de ses parents. . { 7 x N :
" ot 41 A 3¢ Seethe Judgmentofthe Imgma_lioulCoun of Justice, dated 28 November 1958, on

.referred to

At Tde

above, d Report on inter I child abduction by one parent. "

the case concerning the appl of the Co ion of 1902 for regulating the
guardianship of minors, ICJ Reports 1958.p. S5 et seq
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~ possibles de protection de sc‘ns. Il s’agit donc d’une

notion  plus restrictive” que celle de protection des
mineurs» 3> malgré les tentatives faites au cours de la
Quatorziéme session pour introduire I'idée de «protections,

en vue surtout de couvrir les cas des enfants confiés a des

institutions ou organismes. Mais, tous les efforts faits pour
préciser la notion de droit de garde par rapport  ces situa-
tions ayant échoué, il faut s’en tenir au concept générique
mentionné ci-dessus. La Convention essaie de le préciser en
mettant en relief, comme indice des «soins» dont il s"agit, le
droit de décider du lieu de résidence de 'enfant. Cependant,
lorsque I'enfant, quoique mineur du point de vue juridique,
a la faculté de fixer lui-mé&me son lieu de résidence, le
contenu du droit de garde sera déterminé en fonction des
autres droits portant sur sa personne.

D’autre part, bien que dans cet article rien ne soit dit sur la
possibilité que la garde soit exercée par son titulaire seul ou
conjointement, il est évident que cette possibilité est en-
visagée. En effet, une régle classique du droit des traités
exige que Pinterprétation de ses termes soit effectuée dans
son contexte et en tenant compte de I'objet et du but du
traité;® or, la teneur de I'article 3 ne laisse pas de doute sur
linclusion de la garde conjointe parmi les situations que la
Convention entend protéger. Quant & savoir quand existe
une garde conjointe, c’est une question qui doit étre
déterminée dans chaque cas d'espéce & la lumiére du droit
de la résidence habituelle de I'enfant,

85 Quantaudroitde visite, la lettre b de cet anticle se limite
a signaler qu'il comprend «le droit d’emmener I'enfant pour
une période limitée dans un lieu autre que celui de sa
résidence habituelles. L'intention de la Convention n'est
évidemment pas d'exclure toutes les autres modalités du
droit de visite; plus simplement, elle a voulu souligner que
cette notion s'étend aussi au droit dit d’hébergement,
manifestation du droit de visite que la personne qui a la
garde de l'enfant redoute spécialement. De plus, étant
donné que cette norme explicative ne qualifie point ce «lieu
autren ot I'enfant peut étre emmené, il faut conclure que le
droit de visite, selon 1a Convention. inclut également le droit
de visite transfrontiére.

86 Une proposition a éié faite en vue d'inclure dans cet
article une définition des autorités judiciaires ou adminis-
tratives visées tout au long des normes conventionnelles.??
Les difficultés rencontrées tant pour la localisation d'un
point de vue systématique que pour trouver une rédaction
large qui.englobe toutes les hypothéses possibles ont con-
seillé sa non-inclusion. Or il est clair qu'il sagit, comme nous
I'avons déja souligné,3® des autorités compéientes pour
décider soit de la garde. soit de la protection des enfants,
d'apres la loi interne de chaque Etat contractant. D'ailleurs,
c'est_justement en raison des différences entre ces lois que
I'on ‘parle toujours des autorités ejudiciaires ou adminis-
tratives», en vue de recouvrir toutes les autorités ayant
compétence en la matiére, sans égard A la qualification

" juridique qu'elles regoivent danschaque Etat. - :

CHAPITRE 11 — AUTORITES CENTRALES

WIS TS ;
‘., - t. BT LA

Article 6 — Création des Autorités centrales

87 . Le role joué par les Autorités centrales, piéces clés dans

possible ways of .ecting the child’s property. It is
therefore a more limited concept than that of ‘protection of
minors’35 despite attempts made during the Fourteenth
Session 1o introduce the idea of ‘protection’ so as to include
in particular those cases where children are entrusted to
institutions or bodies. But since all efforts to define custody
rights in regard to those particular situations failed, one has
to rest content with the general description given above. The
Convention seeks to be more precise by emphasizing, as an
example of the ‘care’ referred to, the right to determine the
child’s place of residence. However, il the child, although
still 2 minor at law, has the right itself to determine its own_
place of residence, the substance of the custody rights will
have 1o be determined in the context of other rights con-
cerning the person of the child. ~

On the other hand, although nothing is said in this article .
about the possibility of custody rights being exercised singly
or jointly, such a possibility is clearly envisaged. In fact, a

“classic rule of treaty law requires that a treaty's terms be

interpreted in their context and by taking into account the
objective and end sought by the treaty* and the whole
tenor of article 3 leaves no room for doubt that the Con-
vention seeks to protect joint custody as well. As for knowing
when joint custody exists, that is a question which must be
decided in each particular case, and in the light of the law of
the child’s habitual residence.

85 As regards access rights, sub-paragraph & of this article
merely points out that they include ‘the right to take a child
for a limited period of time 10 a place other than the child’s
habitual residence’. Clearly, therefore, it is not intended that
the Convention exclude all other ways of exercising access
rights. Quite simply, it seeks to emphasize that access nights
extend also to what is called ‘residential access’, that aspect
of access rights about which the person who has custody of
the child is particularly apprehensive. Moreover, since this
explanatory provision In no way qualifies this “other place’
to which the child may be taken. one must conclude that
access rights. in terms of the Convention, also include the
right of access across national frontiers.

86 A proposal was made to include in this article a
definition of the judicial or administrative authorities men-
tioned throughout the Convention’s rules.3" The difficulties
encountered as much in reaching a systematic viewpoint on
this as in devising a definition wide enough 0 encompass all
possible contingencies made for its exclusion. Now. as was
mentioned earlier,3® it is clear that these are the authorities
who have the power, according to the internal law of each
Contracting State, to determine questions concerning a
child’s custody or protection. Besides. it is precisely because
of differences amongst these laws that reference is always
made to ‘judicial or administrative’ authorities. so as 10
embrace all authorities which have jurisdiction in the mat-
ter, without regard to their legal characterization in each

“State.w 7 .

CHAPTER Il — CENTRAL AUTHORITIES |

Article 6 — Creation of Central A uthorities

87 The role played by the Central Authorities, crucial

3 Voir par exemple la Convents

b ggph‘cab ¢ en matiere de protection des mineurs, du 5 octobre 1961.
En ce sens, T'article 31, alinéa premier, de la Convention de Vienae sur le droit des

Lraités du 23 mai 1969.
31 Voir Doc. trav. No 7 (Proposal of the United Siates delegation) ¢t P.-v. Nos 4 et 14.

3% Voir supra No 45.

on concernant la compétence des autorités et ki lot

© 3 See. (ot ‘exampic, the Convention of § October 1961 cancerning the puners of
“* quthorities and the ap{licnblc law in respect of the protectiva of minors.

% See anticle 31(1) of the Vienna Convention of 23 May 1969 on the law of treaties.

3 See Working Document No 7 (Proposal of the United States delegation} and F.ov
Nosdand 14,
3 Sec supra. No 45
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I'application de la Convenuion, a déja éié longuement
Erésc:nté:.’9

n ce qui concerne les Etats susceptibles de désigner plus
d’une Autorit¢ centrale, c'est I'idée .que le cntére
déterminant 4 cet effet devait &tre I'existence de plusieurs
organisations territoriaies en mati¢re de protection des
mineurs qui a prévalu. En conséquence, on a ajouté aux
hypothéses des Etats fédéraux et plurilégislatifs le cas des
- Etats «ayant des organisations territoriales autonomesn, ex-
pression qui doit étre interprétée dans un sens large. '

Article 7 — Obligations des Autorités cenirales

88 Cetarticle résume le role des Autorités centrales dansla
mise en oeuvre du systéme instauré par la Convention.
L'article est structuré en deux alinéas, dont le premier,
rédigé en termes généraux, établit une obligation globale de
coopération, tandis que le second énumére, delaleureaala
lettre i, quelques-unes des principales fonctions que les
Autorités centrales doivent remplir. Tous deux sont le
résultat du compromis entre, d'une part les délégations qui
désiraient des Autorités centrales fortes avec des
compétences d’action ct d'initiative amples et d’autre part
les délégations qui envisageaient lesdites Autorités comme
de simples mécanismes administratifs pour faciliter I'action
des parties. Or, puisque ces diverses attitudes reflétaient la
plupart des profondes différences existant entre les systémes
représentés i la Conférence, la solution a retenir devait étre
souple, de maniére & permettre 4 chaque Autorité centrale
d’agir selon le droit dans lequel elle est appelée a s'insérer.
Donc, bien que la Convention précise les principales
obligations confiées 4 la charge des Autorités centrales, elle
laisse 4 chaque Etat contractant la détermination des me-
sures appropriées pour les exécuter. D ailleurs, ¢’est dans ce
sens qu'il faut interpréter la phrase qui introduit le second
alinéa, et qui spécifie que les Autorités centrales doivent
remplir les fonctions énumérées «soit directement, soit avec
le concours de tout intermédiairen: c’est & chaque Autorité
centrale de choisir entre I'une ou l"autre option en fonction
de son propre droit interne et dans I'esprit du devoir général
de coopération que lui impose le premier alinéa.

89 Comme nous venons de le dire, la norme insérée dansle
premier alinéa énonce I'obligation générale de coopérer des
Autorités centrales, en vue d'assurer 'accomplissement des
objectifs de la Convention. Une telle coopération doit se
développer 4 deux niveaux: les Autorités centrales doivent
d’abord coopérer entre elles; mais, de surcroit. elles doivent
promouvoir la collaboration entre les autorités compétentes
pour les matiéres visées dans leurs Etats respectifs. La
réalisation effective de cette promotion dépendra dans une

large mesure de la capacité d'action que chaque droit in-

“terne accorde aux Autorités centrales. -.-: . e

factors as they axg the application of the Convention, has
already been dealt with at length.®® :
As for those States which may appoint more than one Cen-

~tral Authority, the idea which prevailed was that the

determining factor should be the existence of several ter--
ritorial organizations for the protection of minors. Thus
there was added to those cases of Federal States and States
with more than one system of law that of States ‘having

_ autonomous territorial organizations’, a term which is (o be

“interpreted broadly.

Article 7 — Obligations of Central Authorities

88 This article surnmarizes the role played by Central
Authorities in bringing into play the system established by
the Convention. The article is structured in two paragraphs,

_ the first of which, drafied in general terms, sets out an

S e R e R T e e Ll
90 Les fonctions détaillées au deuxiéme alinéa essaient de

suivre, dans leurs grandes lignes, les différents stades de
Tintervention des Autorités centrales dans un cas type de

", déplacements d'enfants. Néanmoins, il est évident que ceite

* énumération 'n'est pas exhaustive: par ‘exemple. puisque
lintervention des Autorités centrales exige qu'elles aient été
saisies au préalable, soit directement par le demandeur. soit
par I'Autorité centrale, d'un autre Etat contractant, dans la
seconde hypothése, I'Autorité centrale initialement saisie de

(et

~Central Authorities. .. = i

overall duty of co-operation, while the secondlists, from
sub-paragraphsato i, some of the principal functions which
the Central Authorities have to discharge. Both result from a
compromise between, on the one hand, those delegations
which wanted strong Central Authorities with wide-ranging
powers of action and initiative, and on the other hand those
which saw these Authorities as straightforward adminis-
trative mechanisms for promoting action by the parties.
Now, since these diverse attitudes reflected most of the deep
differences which existed amongst the systems represented
at the Conference, the ultimate solution had to be flexible,
and such as would allow each Central Authority to act
according to the law within which it has to operate.
Therefore, although the Convention clearly sets out the
principal obligations laid upon the Ceatral Authorities, it
lets each. Contracting State decide upon the appropriate
means for discharging them. And it is in this sense that the
sentence occurring at the beginning of the second paragraph
must be understood, which states that the Central Authori-
ties are to discharge their listed functions ‘either directly, or
through any intermediary’. It is for each Central Authority
to choose one or the other options, while working within the
context of its own internal law and within the spirit of the
general duty of co-operation imposed upon it by the first
paragraph.

89 Aswe have just said, the rule in the first paragraph sets
out the general duty of Central Authorities to co-operate, so
as to ensure the Convention's objects are achieved. Such
co-operation has to develop on two levels: the Central
Authorities must firstly co-operate with each other; how-
ever, in addition, they must promote co-operation among
the authorities competent for the mauers dealt with within
their respective States. Whether this co-operation is
promoted effectively will depend to a large exient on the
freedom of action which each internal law confers upon the

90 ~The funcuions listed in the second paragraph seek to
trace. in broad outline, the different stages of intervention

by Central Authorities in the typical case of child removal.
‘Nonetheless, it is clear that this list is not exhaustive. For
“example.” since ‘the “intervention of Central ‘Authorities

"necessarily depends on their having been initially seized of

the matter, either directly by the applicant or by the Central
Authority of a Contracting State, then in the latter case the
Central Authority initially seized will have to send the

e

® Vo supra N 83 3 48, R R O S

& See supra, Nos 43 1048,
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I'affaire devra transmettre lagandc 4 I'Autorité centrale
de I’Etat ot I'on suppose que I'enfant se trouve. Or, cette
obligation n'est pas précisée & I'article 7, mais plus tard, dans
le contexte de I'article 9. D’autre part, il est évident aussi que
les Autorités centrales ne sont pas tenues de remplir, dans
" chaque cas d’espéce, toutes les obligations énumérées dans
cetarticle; en effet, ce sont les circonstances du cas précis qui
vont déterminer les démarches & faire par les Autorités

- centrales: par exemple, on ne peut pas soutenir qu'une .

Autorité centrale quelconque soit tenue de localiser» Pen-
fant quand le demandeur sait avec exactitude ot se trouve
celui-ci.

91 En plus de la localisation de I'enfant, chaque fois que
cela s’avére nécessaire (letire a), I'Autorité centrale doit
prendre ou faire prendre toute mesure provisoire qui semble
utile pour prévenir de «nouveaux dangers pour I'enfant ou
des préjudices pour les parties concernées (lettre b). La
rédaction de ce sous-alinéa met 4 nouveau en relief un fait
souligné auparavant: la capacité d'agir des Autorités cen-
trales peut varier d’'un Etat 4 un autre. Quant au fond, les
mesures provisoires qui ont été envisagées se centrent tout
pariiculiérement sur I'idée d'éviter un nouveau déplace-
ment de I'enfant.

92 . La lettre ¢ consacre le devoir des Autorités centrales
d’essayer de trouver une solution extrajudiciaire  ['affaire.
En ¢ffet, d’aprés I'expérience évoquée par certains délégués,
le nombre de cas qu'il est possible de résoudre sans avoir
besoin de recourir aux tribunaux est considérable. Mais,
encore une fois, c’est I'Autorité centrale qui, dans ces étapes
précédant une éventuelle procédure judiciaire ou adminis-
trative, dirige I'évolution du probiéme: donc c'est 4 elle de
décider & quel moment les tentatives faites, soit pour assurer
la aremise volontaires de I'enfant. soit pour faciliter une
«solution amiable», ont échouées.

93 La lettre 4 porte sur les échanges d'informations
relatives a la situation sociale de I'enfant. L'obligation & cet
effet est subordonnée au critére des Autorités centrales
impliquées dans chaque cas d’espéce. En effet, l'introduc-
tion du membre de phrase «si cela s’avére utile» montre que
I'on n’a pas voulu imposer une obligation rigide sur ce point:
la possibilité qu'il n’existe pas d’informations a fournir, ainsi
que la peur qu'elles puissent étre employées dans le cadre
d'une tactique dilatoire des parties. sont quelques-uns des
arguments qui ont conseillé cette attitude. D'autre part,on a
rejeté une proposition rendant possible que certaines infor-
mations soient transmises & condition qu'elles restent con-
fidenticlles.+°

94 L'obligation faite aux Autorités centrales de fournir des
informations sur le contenu du droit dans leur Etat pour
I'application de la Convention apparait 3 la lettre e. Ce
devoir couvre notamment deux aspects: d’une part dans le
cas ou le déplacement s’est produit avant qu'il n’y ait eu une
décision sur la garde de I'enfant. I'Autorité centrale de I'Etat
de la résidence habituelle de I'enfant pourra produire une

_ . attestation sur le contenu du droit de cet Etat, en vue de
- Fapplication de la , Convention: d'autre part, FAutorité .

.centrale devra renseigner les particuliers sur le fonctionne-
-ment de la Convention et des Autorités centrales, ainsi que

sur les procédures -possibles & suivre. Par contre, la .

possibilit¢ d'aller plus loin, c'est-a-dire d'obliger les
Autorités centrales 2 donner des conseils juridiques sur des
cas concrels, n’est pas envisagée dans cette norme.

application to thcgtral Authority of the State in which
the child is thought to be. Now, this obligation is not spelied
out in article 7, but later, in the context of article 9. On the
other hand, it is also clear that the Central Authorities are
not obliged to fulfil, in every specific case, all the duties
listed in this article. In fact, the circumstances of each par-

- ticular case will dictate the steps which are to be taken by the

Central Authorities; for example, it cannot be maintained

.that every Central Authority must discover the whereabouts

of a child when the applicant knows full well where it is.

91 In addition to finding the whereabouts of the child,
where necessary (sub-paragraph a), the Central Authority
must take or cause to be taken any provisional measures
which could help prevent *further harm to the child or prej-
udice tointerested parties’ (sub-paragraph b). The drafting of
this sub-paragraph clearly brings out once again a fact which
was emphasized above, namely. that the ability of Central
Authorities to act will vary from one State to another.
Basically, the provisional measures envisaged are designed in
particular to avoid another removal of the child.

92 Sub-paragraph ¢ sets out the duty of Central Authori-
ties to try to find an extrajudicial solution. In actual fact. in
the light of experience as spoken to by some delegates, a
considerable number of cases can be settled without any
need 10 have recourse to the courts. But, once again, it is the
Central Authorities which, in those stages preceding the
possible judicial or administrative proceedings. will direct
the development of the problem; it is therefore for them to
decide when the attemplts to secure the ‘voluntary return’ of
the child or 1o bring about an ‘amicable resolution”. have
failed. '

93  Sub-paragraph drelates 10 the exchange of information
about the social background of the child. This duty is made
subject to the criteria adopted by the Central Authorities
involved in a particular case. Indeed, the insertion of the
phrase ‘where desirable’ demonstrates that there is no wish
to impose an inflexible obligation here: the possibility of
there being no information to provide, as well as the fear
that reference 1o this provision might be used by the parties
as a delaying tactic, are some of the arguments which
prompted this approach. On the other hand. a proposal
which would have made the transmission of certain infor-
mation conditional upon its remaining confidential. wus
rejected. O

94 The obligation laid upon Central Authorities to provide

information on the content of the law in their own States for

the application of the Convention appears in sub-paragraph
e. This duty applies in particular 10 two situations. Firstly,
where the Temoval occurs prior to any decision as lo the
custody of the child, the Central Authority of the State of the
child's habitual residence is to produce, for the purposes of
the Convention’s application, a certificate on the relevant
law of that State. Secondly, the Central Authority must

_inform the individuals about how the Convention works and
 about the Central Authorities; as'well as about the proce-
dures available. On the other hand. the possibility of going

further, by obliging the Central Authorities to give legal
advice in individual cases, is not envisaged by this rule.

*? Vour Dox. trav. No 9(Propusal of the United Kingdom delegation) et Pov. No 5.

W See Working Document No 9 (Propusal of the United Kingdum delegastien) and
P.-v.No 5.
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95 Quand il est nécessaire, pour obtenir le retour de I'en-
fant, de faire intervenir les autorités judiciaires ou adminis-
tratives de I'Etat ot il se trouve, I'Autorité centrale doit

.introduire elle-méme — si cela est possible-selon son droit

interne — ou favoriser P'ouverture d’une procédure;
obligation qui s’étend aussi aux procédures qui s’avérent
nécessaires pour permetire I'organisation ou [I'exercice

_ effectif du droit de visite (lettre f).

96 Dans les cas o I'Autorité centrale ne peut pas saisir
directement les autorités compétentes dans son propre Etat,
elle doit accorder ou faciliter au demandeur I'obtention de
I'assistance judiciaire, aux termes de I'article 25 (letire g). I
convient de préciser trés britvement que I'expression «le cas
échéants dans ce sous-alinéa fait référence a la carence de
ressources économiques du demandeur, sur la base des
critéres établis par la loi de I'Etat o cette assistance est
sollicitée; clle ne fait donc pas allusion 4 des considérations
abstraites sur la convenance ou non de I'octroyer.

97 Auterme du processus suivi parce paragraphe, la lettre
hinclut, parmi les obligations des Autorités centrales la mise
en oeuvre des mesures administratives nécessaires et
opportunes dans chaque cas d’espéce, pour assurer le retour
sans danger de I'enfant.

98 En dernier lieu, la lettre i énonce une obligation des
Aulorités centrales qui ne concerne pas directement les
particuliers mais la Convention elle-méme: il sagit du
devoir de «se tenir mutuellement informées sur le fonc-
tionnement de la Convention et. autant que possible. de
lever les obstacles éventuellement rencontrés lors de son
applicationn. Cette obligation devra jouer & deux niveaux
complémentaires: d'une part. sur le plan des relations bi-
latérales entre Etats parties & la Convention: d'autre part. au
niveau muhilatéral. en participant le cas échéant aux
commissions réunies & cet effet par le Bureau Permanent de
la Conférence de La Haye.

CHAPITRE 111 — RETOUR DE L'ENFANT

Ariicle 8 — La saisine des Autorités cenirales

99 Draprés le premier alinéa. une demande en vue d'ob-
tenir le retour d'un enfant peut étre adressée 2 toute
Autorité centrale qui. dés lors. sera tenue par toutes les
obligations conventionnelles. Cela signifie que le deman-
deur est libre de saisir I'Autorité centrale qu'il estime la plus
adéquate: néanmoins. pour des raisons d'efficacité, une
mention expresse de 'Autorité centrale de la résidence
habituelle de I'enfant est faite dans le texte — mention qui ne
doit pourtant pas &tre interprétée comme signifiant que les

demandes adressées aux autres Autorités centrales de-

‘vraient étre exceptionnelles.
100 Erant donné que l'uiilisation de la formule modéle est

. 'simplement recommandée. il était indispensable d'inclure nth )
" dans le texté de la Convention les éléments que doit contenir * ‘elements “which ‘any application submitted w a Central

une demande introduite devan{ une Autorité centrale pour
éire recevable, ainsi que les documents facultatifs qui
peuvent accompagner ou compléter une telle demande. Les
¢léments que doit contenir toute demande adressée & une

. Autorité centrale, dans ce contexte, sont énumérés au

“deuxiéme alinéa de l'article 8. Il s’agit notammeni des don-
“nées qui permetient I'identification de I'enfant et des parties
concernées, ainsi que de celles qui peuvent aider & localiser *

I'enfant (lettres a, b et d). En ce qui concerne I'information
sur la date de naissance de I'enfant, la Convention signale
qu’elle sera apportée seulement «s'il est possible de se la
procurers. Par cette précision, on a entendu favoriser I'ac-
tion du demandeur qui ignore une telle circonstance; il

95 When it is necessary, in order to obtain the child's
return, for the judicial or administrative authorities of the
State in which it is located to intervene, the Central
Authority must itself initiate proceedings (if that can be
done under its internal law) or facilitate the institution of
proceedings. This duty also extends to proceedings which
prove to be necessary for organizing or securing the effective
exercise of rights of access (sub-paragraph /).

96 ‘Where the Central Authority is not able to apply
directly to the competent authorities inits own State. it must
provide or facilitate the provision of legal aid and advice for
the applicant, in terms of article 25 (sub-paragraph g). It is
appropriate to point out here very briefly that the phrase
‘where the circumstances so require’ in this sub-paragraph
refers to the applicant’s lack of economic resources, as
determined by the criteria laid down by the law of the State
in which such assistance is sought, and that it daes not
therefore refer to abstract considerations as to the con-
venience or otherwise of granting legal aid.

97 Following the method adopted by this paragraph.
sub-paragraph h includes among the Central Authorities’
obligations the bringing into play in each case of such ad-
ministrative arrangements as may be necessary and appro-
priate 1o secure the safe return of the child.

98 Finally, sub-paragraph i sets forth an obligation on the
part of Central Authorities which does not directly concern
individuals but only the Convention itsell. It is the duty “to
keep each other informed with respect to the operation of
the Convention, and. as far as possible. to eliminawe any
obstacles o its application. This obligation is to operate on
two complementary levels. firsily at the level of bilateral
relations between States which are Party to the Convention.
and secondly on a multilateral level. through participating
when required in commissions called for this purpose by the
Permanent Bureau of the Hague Conference.

CHAPTER Il — RETURN OF THE CHILD

Article 8 — Applications v Central Authurities

99 la terms of the first paragraph. an application for the
return of a child can be addressed to any Central Authority
which, from that point. will be bound by all the abligations
laid down by the Convention. This demonstrates that the
applicant is free to apply to the Central Authority which in
his opinion is the most appropriate. However. for reasons of
efficiency. the Central Authority of the child’s habital
residence is expressly mentioned in the text. but this must
not be understood as signifying that applications directed to

-« other Central Authorities are 10 be regarded as exceptional.

100 Since use of the model form is merely recommended.
it was necessary to include in the text of the Convention the

Authority must contain in order to be admissible. as well as
the optional documents which may accompany or supple-
ment such an application. The elements which every appli-
cation 1o a2 Central Authority must contain, i this context,
are those listed in the second paragraph of article 8. In
particular, they are facts which allow the child and interest-
ed parties to be identified, such as those which may be able

10 hélp in locating the ¢hild (sub-paragraphs a. b. and d). As

.regards information on the child's date of birth. the Con-
vention makes it clear that this should be supplied only
‘where available'. This provision is intended 10 favour action
by an applicant who is ignorant of such a fact but who will,
however, always have 10 supply precise information on the

oI
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devra pourtant toujours fourn's indices exacts sur I'age
de I'enfant, étant donné que le contenu de T'article 4 de la
Convention peut déterminer le rejet de sa demande aux
termes de I'article 27.

De plus, il faut que la demande contienne «les motifs sur
lesquels se base le demandeur pour réclamer le retour de
I'enfants (letire ¢). Ceci est une exigence logique, qui per-
metira d'ailleurs I'application de I'article 27 concernant la
faculté qu'ontles Autorités centrales de rejeter les demandes
manifestement non fondées. Les motifs invoqués doivent,
en principe, se référer aux deux éléments, juridique et de
fait, retenus a Tarticle 3. Or, puisque I'élément juridique
peut notamment s’appuyer sur le contenu du droit de la
résidence habituelle de I'enfant, sur une décision ou sur un
accord, on aurait pu songer i exiger un soutien
documentaire 2 ce stade initial. Pourtant, la Convention a
choisi une voie différente et place cette preuve parmi les
documents qui, d'une maniére ‘facultative, peuvent
accompagner ou compléter la demande. La raison en est que
I'obtention des documents en question sera parfois difficile;
de plus. elle peut exiger un temps précieux pour une loca-
lisation rapide de I'enfant. Diailleurs. chaque fois que
I'Autorité centrale réussit & obtenir la remise voloniaire de
l'erifant ou une solution amiable de ['affaire, ils peuvent
apparaitre comme accessoires.

101 En ce sens, les deux premiéres lettres du troisiéme
alinéa concernant la documentation facultative qui peut
accompagner. ou compiéter 4 un moment uliérieur, la
demande. se référent aux documents qui sont 2 la base de la
réclamation en retour de I'enfant. A cet effet, il faut
souligner d’abord que 'exigence que ies copies de toute
décision ou tout accord soient authentifiées ne s‘oppose pas
4 la disposition de larticle 23, d’aprés laquelle «aucune
légalisation ni formalité similaire ne sera requise dans le
contexte de la Convention». Il s’agit simplement de vérifier
des copies ou des documents privés 3 'origine pour en
garantir la concordance avec les originaux et en assurer, par
ce biais, la libre circulation.

En second licu. la preuve du contenu du droit de I'Etat de la
résidence habituelle de l'enfant peut &tre établie soit parune
altestation. soit par une déclaration avec affirmation. c’est-
a-dire moyennant des documents incorporant des décla-
rations solennelles qui engagent la responsabilité de leurs
auteurs. Quant a savoir qui peut produire lesdites décla-
rations, la Convention a choisi une formule large. qui doit
faciliter la tiche du demandeur (lettre f). Ainsi, en plus des
Autorités centrales et des autres autorités compétentes de
I'Etat de la résidence habituelle de I'enfant, elles peuvent
¢maner de toute personne qualifiée — par exemple. d'un
notaire, d'un avocat ou d'institutions scientifiques.

Dautre part. il convient de souligner que dans une phase
ultérieure, c'est-d-dire quand les autoritds judiciaires ou
administratives de I'Etat de refuge sont appelées & inter-

~ venir, celles-¢ci peuvent demander. selon article 15, 1a pro-

duction de certains des documents considérés comme
facultatifs au moment de la saisine des Autorités centrales.
Finalement. la Convention admet la possibilité que la
demande soit accompagnée gu complétée par «tout autre
document utiles (leure g). En principe, étant donné que la
demande est introduite par le gardien dépossédé, c’est lui
qui pourra apporter ces documents complémentaires. Ce
qui n'empéche pas que, si la demande est transmise & une
autre Autorité centrale, I'Autorité centrale initialement
saisie puisse accompagner la demande notamment des in-
formations relatives & la situation sociale de I'enfant —si elle
en dispose et les considére utiles -, en verw de la fonction
que lut atiribue larticle 7, alinéa 24.
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age of the child, sin’ provisions of article 4 may result in
his application being rejected. in terms of article 27.

Moreover, the application must contain ‘the grounds on
which the applicant’s claim for return of the child is based’
(sub-paragraph ¢). This requirement is logical, in that it
allows the application of article 27 concerning the right of
Central Authorities 10 reject applications which are clearly
not well-founded. The grounds must in principle refer to the
two elements, legal and factual, contained in article 3. Now,
since the legal element in particular may depend on the
provisions of the law of the child’s habitual residence, or
upon a decision or agreement, it might have been expected
that documentary support would be required at this initial
stage. However, the Convention chose to follow a different
route and placed this evidence amongst those documents
which may, optionally, accompany or supplement the
application. The reason for this is that obtaining the docu-
ments in question is sometimes difficult and, what is more,
.could take up precious time better spent in speedily discov-
ering the whereabouts of the child. Moreover, whenever a
Central Authority succeeds in bringing about the voluntary
return of the child or an amicable resolution of the affair,
such requirements may seem merely accessory.

101  Understood thus. the first two sub-paragraphs of the
third paragraph. dealing with the optional provision of
documents which may accompany or supplement appli-
cations. are seen lo refer to documents which are fun-
damental 10 a claim for the return of the child. It must be
emphasized firstly that the requirement that copies of any
decision or agreement be authenticated in no way con-
tradicts the provision in article 23 that ‘no legalization or
similar formality may be required in the context of this
Convention”. It is simply a matter of verifying what were
originally copies or private documents 50 as to guarantee
that they correspond to the originals and thus to secure their
(ree circulation.

Secondly. proof of the substantive law of the State of the
child's habitual residence may be established by either cer-
tificates or affidavits. that is to say documents which include
solemn statements for which those who make them assume
responsibility. As regards those persons who may adduce
such statements. the Convention chose to define them
widely. a fact which must make the task of the applicant
easier (sub-paragraph /). Thus. they may emanate from any
qualified person — for example. an auorney, solicitor, or
barrister or research institution — as well as from the Central
Authorities and the other competent authorities of the State
of the child’s habitual residence.

On the other hand. it should be stressed that at a later stage,
when the judicial or administrative authorities of the State
of refuge have been called upon 10 intervene, they may, in

~ terms of article 15, request the production of certain docu-

ments which were considered to be optional at the time of
application to the Central Authorities.

_Lastly, the Convention acknowledges that the application
may be accompanied or supplemented by ‘any other

“relevant document’ (sub-paragraph g). In theory, since it is
‘the dispossessed guardian of the child who brings the
application, it is for him 1o provide these supplementary
documents. This does not preclude the Central Authority to
“which the application was originally made, where the
-application is sent to another Central Authority, from
accompanying the application by, inter alia, information
.concerning the social background of the child (if it has such
information at its disposal and considers it to be useful), by

. virtue of the task laid upon it by article 7, paragraph 2.
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Article 9 — Transmission de la !emande a PAutorité centrale
de 'Etat oii se trouve l'enfant

102 Une conséquence directe de la liberté dont jouit le
demandeur de s’adresser 4 I'Autorité centrale de son choix
est obligation qui pése sur celle-ci de transmetire la
demande a ' Autorité centrale de I'Etat ot elle a des raisons
de penser que 'enfant se trouve; obligation qui va aussi se
présenter quand P'Autorité centrale qui connait d’'une
affaire par une autre Autorité centrale arrivera 4 la con-
clusion que I’enfant se trouve dans un pays différent. Il s"agit
12 d’une fonction qui vient compléter le cadre esquissé a
Particle 7, puisqu’elle est en rapport direct avec I'obligation
de coopérer entre Autorités centrales qu'établit le premier
alinéa dudit article.

Or, si le sens de I'article 9 est clair, sa rédaction n’en est pas
trés heureuse. «L’Autorité centrale requéranter a laquelle

cet article se référe existe seulement lorsque la demande .

introduite conformément a ["article 8 a éié transmise 4 une

- autre Autorité centrale aux termes de I'article 9 lui-méme.

En conséquence. l'obligation d'informer une «Autorité
centrale requérante» n'existe que lorsque la demande a éié
transmise & une troisiéme Autorité centrale, I'enfant ne se
trouvant pas dans I'Etat de la deuxiéme Autorité centrale
saisie. Par contre, I'obligation de transmettre une demande
en vertu de cet article incombe A roure Autorité centrale.
indépendamment du fait qu'elle soit premiére saisie ou
saisie par l'intermédiaire d’une autre Autorité centrale, en
raison du fait que cette disposition doit étre interpréiée
comme s'appliquant aux deux hypothéses qu'elle a I'inten-
tion de couvrir.

Article 10 — La remise voloniaire de I'enfant

103 La fonction des Autorités centrales visée a I'article 7,
alinéa 2¢ de «prendre toutes les mesures appropriées pour
assurer la remise volontaire de I'enfaats, trouve a cet article
un traitement préférentiel qui met en relief I'intérét accordé
au recours  cette voie, Dans le texte de 12 Convention. on a
supprimé le membre de phrase qui introduisait. dans
I'avant-projet, cette disposition et gui situait dans le temps
(«avant I'ouverture de toute procédure judiciaire ou admi-
nistratives) I'obligation qu'elle incorpore. Laraison enétaitla
difficulté éprouvée par certains syst¢émes juridiques pour
accepter qu'une autorité publique, telle que I'Autorité cen-
trale, puisse agir avant {'introduction d’'une demande auprés
des autorités compétentes; la teneur de la disposition con-
ventionnelle n’empéche pas que les Autorités centrales des
autres Etats agissent de la sorte. D’autre part. il ne sera jamais
question d'une obligation rigide. dans un double sens: d'une
part, les efforts pour la remise volontaire de I'enfant peuvent
se poursuivre aprés la saisine des autorités judiciaires ou
administratives s'ils ont commencé avant: d'autre part, dans

¢ ;.]a mesure ou l'initiative en vue du retour de 'enfant ne se .
* transfert pas a ces autorités, c'est I'Autorité centrale qui doit

décider si les tentatives en vue de Lel objectif ont échoué.

Drailleurs, il est entendu que les démarches visées dans cet . he m , LY e
‘ intended to prejudice the efforts of Central Authorities to

article ne doivent pas préjuger de I'action des Autorités
centrales pour empécher un nouveau déplacement de I'en-
fant, selon 'article 7, alinéa 2b.

Article' 1] = L'utilisation des procédures d'urgence par les
autorités judiciaires ou administratives -

¥ P
“

: 104 L'importance du facteur temps dans toute la matiére

Article 9 — Trans!zssion of the application to the Central
Authority of the Stale where the child is located

102 A direct consequence of the applicant’s right 1o apply
to the Central Authority of his choice is the duty imposed on
the latter to transmit the application to the Central
Authority of the State in which it has reason 10 belicve the
child is located; this duty arises also when the Central
Authority which is informed of a case by another Central
" Authority reaches the conclusion that the child is in fact
located in a different country. This is a task which supple-
ments the framework of duties outlined in article 7. since it
relates directly to the duty of co-operation amongst Central
Authorities established by the first paragraph of that article.

Now, although the meaning of article 9 may be clear. it has
not been very artfully drafted. The ‘requesting Central
Authority" to which this article refers exists only where the
application submitted in accordance with article 8 has been
transmitted to another Central Authority in terms of article 9
itself. Consequently, the duty to inform a “requesting Cen-
tral Authority’ exists only when the application has been
transmitted 1o a third Central Authority, the child ncibeing
located in the State of the second Central Authority ie which
the applicalion was sent. Buton the gthC(hand, the duty to
transmit an application in terms of this article devolves upon

“any’ Central Authority, independently of the fact that it was
seized of the matter either directly or through the interven-
tion of another Central Authority. since this provision must
be understood as applying to both of the cases it is meant 0
cover.

Article 10 — Voluntary return of the child

103 The duty of Central Authorities, stated in article
7(2)(¢), to ‘take all appropriate measures to secure the
voluntary return of the child’, is given preferential treztment
in this article, which highlights the interest of the Conven-
tion in seeing parties have recourse 1o this way of proceed-
ing. The phrase ‘before the institution of any legal or ad-
ministrative proceedings’ which preceded this provision in
the Preliminary Draft. and restricted the duty included
within it to a particular point in time. was deleted frem the
text of the Convention. The reason for this deletion ts the
difficulty experienced by some legal systems in accepling
that a public authority, such as a Central Authority. could
act before an application had been brought beforz the
competent authorities; however. the whole tenor of the
provision shows that the Central Authorities of other States
are not precluded from acting in that way. On the other
hand, it is in no way an inflexible obligation, for two
reasons: firstly, efforts to secure the voluntary return of the
child which were begun prior to the referral of the matter 10
the judicial or admunistrative authorities may be pursued
thereafter, and secondly. in so far as the initiative for the
return of the child has not been transferred io those
.authorities, it is for the Central Authority to decide whether
“the attempts 1o achieve this objective have failed.
Moreover, the measures envisaged in this article are not

prevent further removals of the child. pursuant to article
1(2)(0).

“Article 11 — The use of expeditious procedures by judiciul or
- administrative authorities - . -

el e B S
DR

104 The importance throughout the Convention of the

~"~apparait de 'nouveau dans ‘cet article.*Si I'article 2 de la -~ time factor appears again in this article, Whereas article 2 of

" Convéntion ™~ impose~aux “Etats’ ‘toniraciants T'obligation “"the Convention imposes upon Contracting States the duty to
... dutiliser des procédures d'urgence le premier dlinéa de cet - use expeditious procedures, the first paragraph of this article
 *gjticle teproduit €EuE obligation d Iégard des adioriies de ¥ festates the Obligation.'this time with egard to thé duthori-
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I'Etat ol I'enfant a é1¢ emmené €t qui doivent statuer sur la
remise de celui-ci. L'obligation considérée a un double
aspect: d'une part, l'utilisation des procédures les plus
rapides connues par leur systéme juridique; d’autre part le
traitement prioritaire, dans toute la mesure du possible, des
demandes visées.

105 Dans son désir de pousser les autorités internes 4
accorder une priorité maximum aux problémes soulevés par
les déplacements internationaux d'enfants, le deuxiéme
alinéa &ablit un délai non contraignant de six semaines,
aprés lequel le demandeur ou I'Autorité centrale de I'Etat
requis peuvent solliciter une déclaration sur les motifs du
retard. De plus quand I"Auforité centrale de I'Etat requis
aura requ la réponse. elle aura 4 nouveau une obligation de
renseignement, soit envers ['Autorité centrale de I'Etat
requérant. soit envers le demandeur, si c’est lui qui I'a
directement saisie. En somme, I'importance de cette dis-
position ne peut pas &tre mesurée par rapport & l'exigibilité
des obligations qu'elle consacre, mais par le fait méme
qu'elle attire I'attention des autorités compétentes sur le
caractére décisif du facteur temps dans les situations con-
cernées et qu'elle fixe le délai maximum que devrait prendre
I'adoption d’une décision 4 cet égard.

Articles 12 er 18 — Obligation de retourner 'enfant

106 Ces deux articles peuvent étre examinés ensemble car,
malgré leur nawre différente. ils présentent un certain
caractére complémentaire.

Larticle 12 constitue une piéce essentielle de la Convention.
étant donné que c'est lui qui précise les situations dans
lesquelles les autorités judiciaires ou administratives de
I'Etat ol se trouve l'enfant sont tenues d'ordonner son
retour. C'est pourquoi il convient de souligner, une fois
encore, que la remise non volontaire d'un enfant sappuie.
d"aprés la Convention. sur une décision adoptée par les
autorités compétentes & cet égard dans I'Eiat requis; en
conséquence, l'obligation de retour dont traite cet article
s'impose auxdites autorités. A cet effet, I'article distingue
deux hypothéses: la premiére concerne le devoir des
autorités lorsqu'elles ont é1é saisies dans le délai d'un an
aprés le déplacement ou le non-retour illicites d'un enfant
fa seconde a trait aux conditions qui entourent ce devoir
quand 'introduction de la demande est postérieure au délai
susmentionné.

107_ Dans le premier alinéa, Iarticle apporte une solution
unique au probléme soulevé par la détermination de la
période pendant laquelle les autorités en question doivent
ordonner le retour immédiat de I'enfant. Le probiéme est
important car, dans la mesure o le retour de I'enfant est
envisagé dans son intérét, il est certain que lorsque I'enfant
estintégré dans un nouveau miliey, son retour ne devrait se
produire qu'aprés un examen du fond du droit de garde —ce

qui nous situe en dehors de I'objectif conventionnel. Or, les

difficultés que rencontre toute tentative de traduire le critére
de l'intégration de I'enfant sous forme d'une norme objec-

tive ont conduit 3 la fixation d'un délai, qui est peut-étre

arbitrairé, mais qui Constitue la emoins mauvaise» réponse
"aux soucis exprimés sur ce point. -

108 Dans F'approche adopiée, il a {allu affronter une plu-
ralité de questions: primo, le moment & partir duquel
commence le délai: secundo, I'extension du délai; tertio, le
moment d'expiration du délai. En ce qui concerne le
premier point, c'est-d-dire la déiermination du moment ou
commence & courir le délai, I'anticle se référe au déplace-

.~ ment ou non-retour illicites; la_concrétisation de la date

-décisive en cas de non-retour devant étre entendue comme .
., celle & laquelle I'enfant aurait dd étre remis au gardien, ou d |
- laquelle le titulaire de la ga

ties of the State to wh!x the child has been taken and which
are to decide upon its return. There is a double aspect to this
duty: firstly. the use of the most speedy procedures known to
their legal system; secondly, that applications are, so far as
possible, to be granted priority treatment.

105 The second paragraph, so as to prompt internal
authorities to accord maximum priority to dealing with the
problems arising out of the international removal of chil-
dren, lays down a non-obligatory time-limit of six weeks,
after which the applicant or Central Authority of the request-
ed State may request a statement of reasons for the delay.
Moreover, after the Central Authority of the requested State
receives the reply, it is once more under a duty to inform, a
duty owed either to the Central Authority of the requesting
State or 10 the applicant who has applied to it directly. In
short, the provision's importance cannot be measured in
terms of the requirements of the obligations imposed by it,
but by the very fact that it draws the attention of the
competent authorities to the decisive nawre of the time

- factor in such situations and that it determines the

maximum period of time within which a decision on this
matter should be taken.

Articles 12 and 18 — Duty 10 return the child

106 These two articles can be examined together since they
complement each other 10 a certain extent. despite their
difTerent character. _

Article 12 forms an essential part of the Convention.
specifying as it does those situations in which the judicial or
administrative authorities of the State where the child is
located are obliged to order its return. That is why it is
appropriate to emphasize once again the fact that the
compulsory return of the child depends. in terms of the
Convention, on a decision having been taken by the
competent authorities of the requested State. Consequently.
the obligation to return a child with which this article deals ts
laid upon these authorities. To this end, the article highlights
wwo cases: firstly, the duty of authorities where proceedings
have begun within one year of the wrongful removal or
retention of a child and, secondly. the conditions which
atach 1o this duty where an application is submitted after
the aforementioned time-limit.

107 In the first paragraph. the article brings a unique
solution 10 bear upon the problem of determining the period
during which the authorities concerned must order the
return of the child forthwith. The problem is an important
one since. in so far as the return of the child is regarded as
being in its interests. it is clear that after a child has become
settled in its new environment, its return should take place
- only after an examination of the merits of the custody rights

" exercised over it = something which is outside the scope of

the Convention. Now, the difficulties encountered in any
attempt 1o state this test of ‘integration of the child’ as an
objective rule resulted in a time-limit being fixed which.
“although perhaps arbitrary. nevertheless proved to be the
~tJeast bad" answer 10 the concerns which were voiced in this
regard.
108 Several questions had to be faced as a result of this
approach: firstly, the date from which the time-limit was 10
begin o run; secondly, extension of the time-limit: thirdly.
the date of expiry of the time-limit. As regards the first point,
ie. how to determine the date on which the time-limit
should begin to run. the article refers to the wrongful
. remoyval or retention. The fixing of the decisive date in cases

..of wrongful retention should be understood as that on which

the child ought to have been retumned to its custodians or on

rde a refusé son consentement 4, -which the holder of the right of custody refused 1o agree to
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un prolongement du séjour !c I'enfant dans un autre lieu
que celui de sa résidence habituelle. En second lieu, la con-
sécration d’un délai unique d’un an, abstraction faite des

_difficultés rencontrées dans la localisation de I'enfant, cons-

titue une amélioration substantielle du systéme prévu dans
Particle 11 de I'avant-projet élaboré par la Commission
spéciale. En effet, par ce biais on a clarifié I'application de la
Convention, en éliminant les difficultés inhérentes & la
preuve des éventuels problémes suscités par la localisation
de I'enfant. Troisiémement, en ce qui concerne le terminus
ad quem, I'article retient le moment de I'introduction de la
demande, au lieu de la date de la décision, le retard possible
dans I'action des autorités compétentes ne devant pas nuire
aux intéréts des parties protégées par la Convention.

En résumé, chaque fois que les circonstances que nous
venons d'examiner se trouvent réunies dans un cas d’espéce,
les autorités judiciaires ou administratives doivent ordonner
le retour immeédiat de l'enfant, sauf si elles constatent
I'existence d’une des exceptions prévues par la Convention
elle-méme.

109 Le deuxiéme alinéa. répond & la nécessité, ressentie
tout au long des travaux préparatoires,*! d'assouplir les
conséquences de 'adoption d'un délai rigide passé lequel la
Convention ne pourrait pas étre invoquée. La solution
finalement retenue’® étend nettement le domaine d'appli-
cation de la Convention en consacrant, pour une période
indéfinic. une véritable obligation de retourner l'enfant. De
toute fagon. on ne peut pas ignorer qu'une telle obligation
disparait si on arrive 2 établir que «l’enfants’est intégré dans
son nouveau milieur. La disposition ne précise point qui
doit prouver cette circonstance; pourtant, il semble logique
de penser qu'une telle tiche incombe & I'enleveur ou & la
personne qui s’oppose au retour de I'enfant, tout en sauve-
gardant I'éventuel pouvoir d’appréciation des autorités in-
ternes 4 cet égard. En tout cas, la preuve ou la constatation
du nouvel enracinement de I'enfant ouvre la porte a la
possibilité d'une procédure plus longue que celle visée au
premier alinéa. En définitive, tant pour ces raisons que du
fait que le retour se produira toujours, par la nature méme
des choses. beaucoup plus tard qu'un an aprés I'enlévement,

la Convention ne parle pas dans ce contexte de retour

«immédiats. mais simplement de retour.

110 Un probléme commun aux deux situations examinées
est la détermination du liew ol il faut retourner I'enfant. A
cet égard, la Convention n'a pas retenu une proposition
tendant & préciser que le retour se ferait toujours vers I'Etat
de la résidence habituelle de I'enfant avant son déplace-
ment. Ceries. une des raisons sous-jacentes 2 I'idée de
retourner I'enfant est le souci d'éviter que la compétence
«naturelles des tribunaux de I'Etat de sa résidence ne soit
bafouée par une voie de fait; néanmoins, llinclusion d’une
.. telle précision dans le texte de la Convention en aurait rendu
:-T'application inutilement rigide. 'En effet, nous ne devons
pas ignorer que ce qu'on entend protéger en luttant contre
les enlévements internationaux d'enfants, ¢'est le droit de

~.." ceux-ci & ne pas &tre écartés d'un certain milieu qui, parfois,
, ..sera fondamentalement familial. ,Or, si le demandeur
. n'habite plus PEtat de la résidencé habituelie antérieure au

déplacement, le retour de I'enfant dans cet Etat poserait des
_ problémes pratiques difficiles & résoudre. Le silence de la
. Convention sur ce point doit donc &tre interprété comme
permettant aux autorités de I'Etat de refuge de renvoyer

an extension of l&ild's stay in a place other than that of
its habitual residence. Secondly, the establishment of a
single time-limit of one year (putting on one side the diffi-
culties encountered in establishing the child’s whereabouts)
is a substantial improvement on the system envisaged in
article 11 of the Preliminary Draft drawn up by the Special
Commission. In fact, the application of the Convention was
thus clarified, since the inherent difficulty in having to prove
the existence of those problems which can surround the
locating of the child was eliminated. Thirdly, as regards the
terminus ad quem, the article has retained the date on which
proceedings were commenced, instead of the date of decree,-
so that potential delays in acting on the part of the
competent authorities will not harm the interests of parties
protected by the Convention.’

To sum up, whenever the circumstances just examined are
found to be present in a specific case, the judicial or ad-
ministrative authorities must order the return of the child
forthwith, unless they aver the existence of one of the ex-
ceptions provided for in the Convention itself.

109 The second paragraph answered to the need, felt
strongly throughout the preliminary proceedings,*! 1o lessen
the consequences which would flow from the adoption of an
inflexible time-limit beyond which the provisions of the
Convention could not be invoked. The solution finally
adopted*? plainly extends the Convention's scope by
maintaining indefinitely a real obligation to return the child.
In any event, it cannot be denied that such an obligation
disappears whenever it can be shown that ‘the child is now
settled in its new environment’. The provision does not state
how this fact is to be proved, but it would seem logical 10
regard such a task as falling upon the abductor or upon the
person who opposes the return of the child, whilst at the
same time preserving the contingent discretionary power of
internal authorities in this regard. In any case, the proof or
verification of a child’s establishment in a new environment
op=ns up the possibility of longer proceedings than those
envisaged in the first paragraph. Finally, and as much for
these reasons as for the fact that the return will, in the very
nature of things, always occur much later than one year after
the abduction, the Convention does not speak in this context
of return ‘forthwith® but merely of return.

110 One problem common 10 both of these situations was
determining the place to which the child had to be returned.
The Convention did not accept a proposal to the effect that
the return of the child should always be to the State of its
habitual residence before its removal. Admittedly, one of
the underlying reasons for requiring the return of the child
was the desire to prevent the ‘natural’ jurisdiction of the
courts of the State of the child's residence being evaded with
impunity, by force. However, including such a provision in
- the Convention would have made its application so inflex-
“ible as to be useless. In fact, we must not forget that it is the
right of children not to be removed from a particular en-
vironment which sometimes is a basically family one, which
‘the fight against international child abductions secks to
protect. Now, when the applicant nolonger lives in what was
‘the State ‘of the child's habitual residence “prior to its
removal. the return of the child to that State might cause
practical problems which would be difficult to resolve. The
Convention's silence on this matter must therefore be
understood as allowing the authorities of the State of refuge

** Vour Rappun de la (“\mm,s“oq spéciale No 92,
*? Voir Doc. trav. No 23 (P de la délegati

de la République féderale
d’Allemagne). et Pov. Nos T et 0.

41 gee Repori of the Special Commission. No 92. e )
2 See Wming Docu't:\enl No 25 (Proposal of the delegation of the Federal Republic
of Germany)and P.-v. Nos Tand 10.
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I'enfant directement au dcma&r, sans égard au lieu de la
résidence actuelle de celui-ci.

111 Le troisi¢me alinéa de T'article 12 introduit une idée
tout 2 fait logique, inspirée par des soucis d'économie
procédurale, en vertu de laquelle les autorités qui con-
naissent d’une affaire peuvent suspendre la procédure ou
rejeter la demande, lorsqu’elles ont des raisons de croire que
I'enfant a &¢ emmené dans un autre Etat. Les moyens par

* lesquels elles peuvent arriver 4 une telle conviction ne sont

pas envisagés dans l'article; ils dépendront par conséquent
du droit interne de I'Etat concerné.

112 "Finalement, l'article 18 signale que rien dans ce
chapitre ne limite le pouvoir de I'autorité judiciaire ou ad-
ministrative saisie d’ordonner le retour de Penfant 4 tout
moment. Rédigée sur la base deI'article 15 de I'avant-projet,
cette disposition, qui n'impose aucune obligation, souligne
la nature non exhaustive, complémentaire, de la Conven-
tion. En effet, elle autorise les autorités compétentes &
ordonner le retour de I'enfant en invoquant d'autres dis-
positions plus favorables 4 ce but. Ceci peut surtout se pro-
duire dans les situations envisagées au deuxiéme alinéa de
I'anticle 12, c’est-d-dire quand, du fait que 'autorité a été
saisie aprés que se soit écoulé plus d'un an depuis le
déplacement. le retour peut &tre refusé si I'enfant s'est in-
1égré dans son nouveau milieu social et familial.

Articles 13 et 20 — Exceptions possibles au retour de 'enfant

113 Dans la premiére partie de ce Rapport nous avons
commenté longuement la justification, I'origine ct fa })onéc
des exceptions consacrées dans les articles examinés.** Nous
nous limiterons ici A faire quelques considérations sur sa
tencur littérale. En termes généraux, il convient d'insister
sur le fait que les exceptions visées dans les deux articles en
question ne sont pas d’application automatique, en ce sens
qu'elles ne déterminent pas inévitablement le non-retour de
I'enfant; parcqntre, la nature méme de ces exceptions est de
donner aux juges la possihilité — non pas de leur imposer
I'obligation — de refuser le retour dans certaines circons-
tances. :

114 En ce qui concerne l'article 13, le paragraphe intro-
ductif du premier alinéa met en relief que le fardeau de la
preuve des circonstances énoncées aux sous-alinéas a et b est
a la charge de celui qui s'oppose au retour de I'enfant,
¢’est*d-dire 4 une personne, institution ou organisme qui
peut parfois ne pas coincider avec I'enleveur. La solution
retenue se limite certes 4 préciser une maxime générale de
droit, selon laquelle celui qui invoque un fait (ou un droit)
doit le prouver; mais en adoptant cette optique, la Conven-
tion a entendu équilibrer la position de la personne

- "dépossédée par rapport 4 Penleveur qui, en principe, a pu -

choisir le for de sa convenance.

. 115 . Les exceptions retenues 2 1a lettre a Sodt ¢tablies en

raison du fait que la conduite du prétendu gardien permet

" de douter de T'existence d'un déplacement ou d’un non-

retour illicites. au sens de la Convention. D'une part, il s’agit
des situations o celui qui avait le soin de la personne de

Penfant n'exergait pas effectivement le droit de garde &

I'époque du déplacement ou du non-retour. La Convention

to return the child ’lly to the applicant, regardiess of the
latter’s present place of residence.

111 The third paragraph of article 12 introduces a per-
fectly logical provision, inspired by considerations of
procedural economy, by virtue of which the authorities’
which are acquainted with a case can stay the proceedings or
dismiss the application, where they have reason to believe
that the child has been taken to another State. The reasons
by which they may come to such a conclusion are not stated
in the article, and will therefore depend on the internal law

of the'State in question. -

112 Finally, article 18 indicates that nothing in this chapter
limits the power of a judicial or administrative authority to
order the retumn of the child at any time. This provision,
which was drafted on the basis of article 15 of the
Preliminary Draft, and which imposes no duty, underlines
the non-exhaustive and complementary nature of the Con-
vention. In fact, it authorizes the competent authorities to
order the return of the child by invoking other provisions
more favourable to the attainment of this end. This may

- happen particularly-in the situations envisaged in the second

paragraph. of article 12, i.e. where, as a result of an appli-
cation being made to the authority after more than one year
has elapsed since the removal, the return of the child may be
refused if it has become settled in its new social and family
environment.

Articles 13 and 20 — Possible exceptions to the return of the
child .

113 In the first part of this Report we commented atlength
upon the reasons for, the origins and scope of, the exceptions
contained in the articles concerned.*? We shall restrict
ourselves at this point to making some observations on their
literal meaning. In general, it 15 appropriate to emphasize
that the exceptions in these two articles do not apply
automatically, in-that they do not invariably result in the
child’s retention; nevertheless, the very nature of these ex-
ceptions gives judges a discretion — and does not impose
upon them a duty — to refuse 10 return a child in certain
circumstances.

114 With regard to article 13, the introductory part of the
first paragraph highlights the fact that the burden of proving
the facts stated in sub-paragraphs a and b is imposed on the
person who opposes the return of the child, be he a physical
person. an institution or an organization, that person not
necessarily being the abductor. The solution adopted is
indeed limited to stating the general legal maxim that he
who avers a fact (or a right) must prove it, but in making this
choice. the Convention intended to put the dispossessed
person in as good a position as the abductor who in theory
has chosen what is for him the most convenient forum.-

115 The exceptions contained in a arise out of the fact that
the conduct of the person claiming to be the guardian of the

“child raises doubts as to whether a wrongful: removal or

retention, in terms of the Convention, has taken place. On
the one hand, there are situations in which the person who
had the care of the child did not actually exercise custody
rights at the time of the removal or retention. The Conven-

43 Voir supra Nos 28 2 3§
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n’inclut pas une déﬁnitiog ce qu'il faut entendre par
«exercice effectifs de la garde, mais cette disposition se
référe de fagon expresse au soin de la personne de I'enfant;
donc, si I'on en compare le texte avec celui de la définition
du droit de garde contenue 2 l'article 5, on peut conclure
qu'il y a garde effective quand le gardien s’occupe des soins
de la personne de l'enfant, méme si, pour des raisons
plausibles (maladie, séjour d’études, etc.), dans chaque cas
concret, enfant et gardien n’habitent pas ensemble. II s’en-
suit que la détermination du caractére effectif ou non d’une
garde doit étre établi par le juge d’aprés les circonstances qui
entourent chaque cas d’espéce.

Drailleurs en mettant en relation ce paragraphe avec la
définition du déplacement ou du non-retour illicites de
I'article 3, il faut conclure que la preuve que la garde n'était
pas effective ne constitue pas une exception 4 I'obligation de
retourner I'enfant lorsque le gardien dépossédé n’exergait
pas de fagon effective son droit & cause précisément de
I'action de I'enleveur. En effet, la délimitation des situations
protégées, contenue a I'article 3, préside toute la Convention
et on ne peut interpréter aucun de ses articles en con-
tradiction avec cette délimitation.

D’autre par, la conduite du gardien peut aussi altérer la
qualification de I'action du ravisseur, au cas ot il aurait
consenti ou acquiescé postéricurement au déplacement qu’il
combat maintenant. Cette précision a donné la possibilité de
supprimer toute référence a I'exercice de «bonne foi» du
dron de garde, en évitant simultanément que la Convention
puisse &tre utilisée comme instrument d'un emarchandage»
possible entre les parties. -

116 Les exceptions consacrées & la lettre b concernent des
situations dans lesquelles I'enlévement international d'un
enfant s'est vraiment produit. mais ot le retour de I'enfant
serait contraire a son intérét. tel qu'il est apprécié dans ce
sous-alinéa. Chacun des termes employés dans cette dis-
position refléte un délicat compromis atteint au cours des
travaux de la Commission spéciale et qui s’est maintenu
inchangé; en conséquence, on ne peut pas déduire, a con-
trario, des interprétations extensives du rejet, au cours de la
Quatorziéme session. des propositions tendant a inclure une
allusion expresse 4 l'impossibilité d'invoquer cette exception
lorsque le retour de I'enfant pourrait nuire & ses perspectives
économiques ou éducatives.™

117 1l n’y a rien & ajouter aux commentaires déja faits sur
le deuxieme alinéa de cet anicle (notamment, supra No 31).

Quant au troisieme alinéa, il contient une disposition de
nature trés différente: il s'agit, en effet, d’une disposition
procédurale qui vise. d'une part, 4 équilibrer la charge de la
preuve imposée 4 la personne qui s‘oppose au retour de
I'enfant et dautre pan, & renforcer 'utilité des informations
fournies par les autorités de I'Etat de la résidence habituelle
de Fenfant. De telles informations, qui peuvent émaner soit
-4+ 2de ;.I'Autorité ;:centrale, -:soit .de itoule autre autorité
compétente. peuvent en particulier &re précieuses pour
permettre aux autorités requises de constater 'existence des

- .circonstances & la base des exceptions visées aux deux

-+ -premiers alinéas de cet article.

118 La possibilité reconnue & larticle 20 de ne pas
‘retourner un enfant quand cé retour ene serait pas permis

par les principes fondamentaux de I'Etat requis sur la

sauvegarde des droits de I'homme’ et des libertés fon-

damentaless. a éé placée significativement dans le dernier

tion includes n’ﬁnition of ‘actual exercise’ of custody,
but this provision expressly refers to the care of the child.
Thus, if the text of this provision is compared with that of
article 5 which contains a definition of custody rights, it can
be seen that custody is exercised effectively when the cus-
todian is concerned with the care of the child’s person, even
if, for perfectly valid reasons (illness, education, etc.) in a
particular case, the child and its guardian do not live
together. It follows from this that the question of whether
custody is actually exercised or not must be determined by
the individual judge, according to the circumstances of each
particular case. .
Moreover, by relating this paragraph to the definition of
wrongful removal or retention in article 3, one must con-
clude that proof that custody was not actually exercised does
not form an exception to the duty to return the child if the
" dispossessed guardian was unable actually to exercise his
rights precisely because of the action of the abductor. In
fact, the categorization of protected situations, contained in
article. 3, governs the whole Convention, and cannot be
contradicted by a contrary interpretation of any of the other
articles.
On the other hand, the guardian’s conduct can also alter the
characterization of the abductor’s action, in cases where he
has agreed to, or thereafter acquiesced in, the removal
which he now seeks to challenge. This fact aliowed the
deletion of any reference to the exercise of custody rights ‘in
good faith’, and at the same time prevented the Convention
from being used as a vehicle for possible ‘bargaining’ be-
tween the parties.

116 The exceptions contained in b deal with siwations
where international child abduction has indeed occurred,
but where the return of the child would be contrary o its
interests, as that phrase is understood in this sub-paragraph.
Each of the terms used in this provision is the result of a
fragile compromise reached dunng the deliberations of the
Special Commission and has been kept unaltered. Thus it
cannot be inferred, a contrario, from the rejection during the
Fourteenth Session of proposals favouring the inclusion of
an express provision stating that this exception could not be
invoked if the return of the child might harm its economic or
educational prospects,*! that the exceptions are to receive 2
wide interpretation.

117 Nothing requires to be added to the preceding
commentary on the second paragraph of this article (notably
in No 31, supra.
The third paragraph contains a very different provision
which is in fact procedural in nature and seeks on the one
hand to compensate for the burden of proof placed on the
person who opposes the return of the child, and on the other
. hand (o increase the usefulness of information supplied by
the authorities of the State of the child’s habitual residence.
Such information, emanating from either the Central
_Authority or any other competent authority, may be parti-
cularly valuable in allowing the requested authorities to
determine the existence of those circumstances which
underlie the exceptions contained in the first two para-
_ graphs of this article. PO
118 It is significant that the possibility, acknowledged in
- article 20, that the child may not be returned when its return
‘would not be permitted by the fundamental principles of
the requested State relating to the protection of human
rights and fundamental freedoms’ has been placed in the

“ Voir Doc. war. No 12 (Proposal of the United Staies delegation) ¢t No 42 (Propo-

sition de la déiégation hellenque). ainsi que le P.ov. No §.

4 Sec Working Documents Nos 12 (Proposat of the United States delegation) and 42
(Praposition de la délégation hellénique). and alse P.-v. No 8. . .
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article du chapitre; on a vm.ouligncr de la sorte le
caractére nettement exceptionnel que doit toujours revétir
son application. Quant 4 savoir quel est le contenu de cette
disposition, nous nous limiterons 4 faire deux remarques: en

remier lieu, méme si sa teneur littérale rappelle fortement
a terminologie des textes internationaux en matiére de
protection des droits de ’homme, cette norme ne vise pas les
développements atteints sur le plan international; par
contre, elle ne concerne que les principes admis dans le droit
de I'Etat requis, soit par voie de droit international général
ou conventionnel, soit par voie législative interne. En con-
séquence, pour pouvoir refuser un retour sur la base de cet
article, il sera nécessaire que les principes fondamentaux en
la matiére acceptés par I'Etat requis ne le permettent pas; il
ne suffit pas que le retour soit incompatible, ou méme
manifestement incompatible avec ces principes. En second
lieu, Pinvocation de tels principes ne devra en aucun cas
étre plus fréquente ni plus facilement admise qu’elle ne le
serait pour régler des situations purement internes. Le con-
traire serait discriminatoire en soi, c’est-a-dire opposé 4 I'un
des principes fondamentaux les plus généralement reconnus
dans les droits internes. Or, I'étude de la jurisprudence des
difféerents pays montre que Tapplication par le juge
ordinaire de la législation concernant les droits de 'homme
et les.libertés fondamentales se fait avec une prudence qu'il
faut s’attendre 4 voir maintenue 3 I’égard des situations
internationales que vise la Convention.

Article 14 — Assouplissement de la preuve du droit éiranger

119 Du moment que la Convention fait dépendre le
caractére illicite d'un déplacement d’enfants du fait qu'il se
soit produit en violation de 'exercice effectif d'un droit de
garde attribué par le droit de la résidence habituelle de
I'enfant, il est évident que les autorités de I’Etat requis de-
vront prendre ce droit en considération pour décider du
retour de I'enfant. En ce sens, la disposition incluse dans
I'anicle 13 de l'avant-projet,*® d’aprés laquelle ces autorités
«tiendront compte» du droit de la résidence habituelle de
I'enfant pouvait &tre considérée comme superflue.
Cependant, une telle disposition, d’une part, soulignait bien
qu'il ne sagissait pas d'appliquer un droit, mais de l'utiliser
comme instrument dans I'appréciation de la conduite des
parties; d’autre part, dans la mesure ot elle était applicable
aux décisions qui pouvaient étre i la base du droit de garde
violé, elle faisait apparaitre la Convention comme une sorte
de lex specialis, d’aprés laquelle les décisions visées auraient
eu dans I'Etat requis un effet indirect qui ne pouvait pas étre
conditionné par l'obtention d'un exequatur ou de toute
autre modalité de reconnaissance des décisions étrangéres.

" Puisque le premier aspect découlait nécessairement d'autres
- dispositions conventionnelles, la teneur actuelle de I'article

14 s’occupe seulement du second. L'article se présente donc
comme une disposition facultative concernant la preuve du
droit de la résidence habituelle de P'enfant, en vertu de
laquelle I'autorité saisie «peut tenir compte directement du

_.droit et des décisions judiciaires ou administratives
reconnues formellement ou non dans I'Etat de la résidence
‘habituelle de 'enfant, sans avoir recours aux procédures

last article of the ch. - it was thus intended (o emphasize
the always clearly exceptional nature of this provision’s
application. As for the substance of this provision, two
comments only are required. Firstly, even if its literal
meaning is strongly reminiscent of the terminology used in
international texts concerning the protection of human
rights. this particular rule is not directed at developments
which have occurred on the international level, but is con-
cerned only with the principles accepted by the law of the
requested State, cither through general international law
and treaty law, or through internallegislation. Consequently,
50 as 10 be able 1o refuse to return a child on the basis of this
article. it will be necessary to show that the fundamental
principles of the requested State concerning the subject-
matier of the Convention do not permit it; it will not be
sufficient to show merely that its return would be incompat-
ible. even manifestly incompatible, with these principles.
Secondly. such principles must not be invoked any more
frequently, nor must their invocation be more readily
admissible than they would be in their application to purely
internal matters. Otherwise, the provision would be dis-
criminatory in itself, and opposed to one of the most widely
recognized fundamental principles in internal laws. A study
of the case law of different countries shows that the appli-
cation by ordinary judges of the laws on human rights and
fundamental freedoms is undertaken with a care which one
must expect 10 see maintained in the international situations
which the Convention hasin view.

Article 14 — Relaxation of the requirements of proof of foreign
law

119 Since the wrongful nature of a child’s removal is made
to depend. in terms of the Convention, on its having occurred
as the result of a breach of the actual exercise of custody
rights conferred by the law of the child’s habitual residence. it
is clear that the authorities of the requested State will have to
take this law into consideration when deciding whether the
child should be returned. In thissense, the provision in article
13 of the preliminary draft Convention,*> that the authorities
‘shall have regard to' the law of the child’s habitual residence.
could be regarded as superfluous. However, such a provision
would on the one hand underline the fact that there is no
question of applying that law, but merely of using itasa
means of evaluating the conduct of the parties, while on the
other hand. in so [ar as it applied 1o decisions which could
underlie the custody rights that had been breached. it would
make the Convention appear 1o be a sort of lex specialis.
according to which those decisions would receive effect in-
directly in the requested State, an effect which would not be
made conditional on the obtaining of an exequatur or any
other method of recognition of foreign judgments.

‘Since the first aspect of article 14 necessarily derives {rom

other provisions of the Convention, the actual purport of
article 14 is concerned only with the second. The article

- therefore appears as an optional provision for proving the

law of the child's residence and according to which the
authority concerned ‘may take notice directly of the law of,

.and of judicial or administrative  decisions, formally

recognized or not in the State of habitual residence of the
child. without recourse to the specific procedures for the

4 See Report of the Special Commission. Nos 102-103.
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spécifiques sur la preuve d’droi( ou pour la recon-

‘naissance des décistons étrangdres qui seraient autrement

applicabless. Il n'est pas nécessaire d'insister sur I'impor-
tance pratique que cette norme peut avoir pour aboutir aux

. décisions rapides qui sont 4 la base du mécanisme conven-

tionnel.

B

Article 15 ~ Possibilité de demander une décision ou une
atltestation des autorités de lu résidence habituelle de | ‘enfant

120 Cet article répond aux difficultés que les autorités
compétentes de I'Etat requis peuvent éprouver 2 statuer sur
la demande en retour de l'enfant sans étre certaines de
I'application au cas d'espéce du droit de la résidence
habituelle de celuici. Si tel est le cas, les autorités en
question peuvent demander «la production par le deman-
deur d’une décision ou d'une attestation émanant des
autorités de I'Etat de la résidence habituelle de I'enfants. A
ce propos, nous ferons seulement deux remarques. La
premiére concerne la nature non contraignante de la
pétition, en ce sens que le retour de 'enfant ne peut pas étre
conditionné par son accomplissement; une telle conclusion
s'impose en effet au vu tant de 1a teneur litiérale de Farticle
(qui parle de «demander» et non pas d'«exiger») que de la
possibilité, reconnue par la méme disposition, du fait que
I'obtention des documents sollicités ne soit pas possible dans
I'Etat de la résidence de I'enfant. Or, sur ce dernier point.
'obligation que l'article impose aux Autorités centrales
d’assister le demandeur pour obtenir la décision ou aues-
tation doit faciliter sa tache, étant donné que I'Autorité
centrale peut produire une attestation concernant son droit
en matiére de garde. selon larticle 8f. En second lieu. le
contenu de la décision ou attestation doit porter sur le
caractére illicite, au sens de la Convention, du déplacement
ou du non-retour; cela signifie, & notre avis, que 'une ou
l'autre devra se prononcer sur les deux éléments retenus a
article 3. et donc constater que le déplacement a inter-
rompu une garde effective et légitime prima facie. d'aprés le
droit de la résidence habituelle de I'enfant.

Article 16 — Prohibition de statuer sur le fond du droit de
garde

121 En vue de (aciliter la réalisation de I'objectif conven-
tionnel relatif au retour de I'enfant, cet article essaie déviter
qu'une décision sur le fond du droit de garde ne soit prise
dans I'Eat de refuge. Dans ce but, il interdit aux autorités
compétentes de cet Etat de statuer sur ce point, si elles sont
informées que I'enfant concerné a été déplacé ou retenu
illicitement, selon la Convention. Cetie prohibition dispa-

proof of that law t‘lhc recognition of foreign decisions
which would otherwise be applicable’. There is no need to
stress the practical importance this rule may have in leading
to the speedy decisions which are fundamental 1o the
working of the Convention.

Article 15 — The possibility of requesting a decision or other
. determination from the authorities of the child’s habitual
residence

120 This article answers to the difficulties which the
competent authorities of the requested State might ex-
perience in reaching a decision on an application for the
return of a child through being uncertain of how the law of
the child’s habitual residence will apply in a particular case.
" Where this is so, the authorities concerned can request ‘that
the applicant obtain from the authorities of the State of the
habitual residence of the child a decision or other
determination’. Only two comments will be made here. The
first concerns the voluntary nature of the request. in the
sense that the return of the child cannot be made conditional
upon such decision or other determination being provided.

" This conclusion arises in fact as much from the actual terms

of the article (which speaks of ‘requesting” and not *requir-
ing’) as from the fact acknowledged in the same provision.
that it may be impossibie 10 obtain the requested documents
in the State of the child's residence. Now, with regard to this
last point. the duty which the article places upon Central
Authorities 10 help the applicant obtain the decision or
determination must make his task easier, since the Central
Authority can provide a certificate concerning its relevant
law in terms of article 8(3)(/). Secondly, the contents of the
decision or certificate must have a bearing upon the
wrongful nature, in the Convention sense, of the removal or
retention. This means, in our opinion. that one or the other
will have to contain a decision on the two elements in article
3. and thus establish that the removal was in breach of
custody rights which. prima fucie, were being exercised
legitimately and in actual fact. in terms of the law of the
child’s habitual residence.

Article 16 — Prohibition aguinst deciding wpon the mrits of
custody rights

121 This article, so as 10 promote the realization of the
Convention’s objects regarding the return of the child. seeks
1o prevent a decision on the merits of the right to custody
being taken in the State of refuge. To this end. the
competent authorities in this State are forbidden to ad-
judicate on the matter when they have been informed that
the child in question has been. in terms of the Convention.

“'raftra: lorsqu'il sera établi quil n'y a pas licu de renvoyer 2t wrongfully removed or retained. This prohibition will dis-

i

Penfant, d’aprés la Convention; ou lorsqu'une période
raisonnable ne se sera pas écoulée sans qu'une demande en
application de la Convention ait été introduite. Les deux

circonstances qui peuvent mettre fin au devoir consacré .

dans cet article sont trés différentes, tant par leur jus-
tification que par leurs conséquences. En effet, il est ab-
solument logique de prévoir que I'obligation cesse dés qu'on

constate que les conditions pour un retour de I'enfant ne .
sont pas réunies, soit parce que les parties sont arrivées d une |
_solution amiable, soit parce qu’il y a lieu d’apprécier une des

exceptions prévues aux articles 13 et 20; de surcroit, dans de

7 iels cas, la décision sur le fond du droit de garde réglera

I'affaire de fagon définitive.

~ Par contre, étant donné que «'informations sur laquelle on

peut justifier une prohibition de statuer doit procéder, soit

" ‘appear when it is shown that, according to the Convention.

it is not appropriate 10 return the child. or where a reason-
able period of time has elapsed without an application
under the Convention having been lodged. The two sets of
circumstances which can put an end to the duty contained in
the article are very different, both in the reasons bch.md
them and in their consequences. In fact, it is perfectly logical
to provide that this obligation will cease as soon as 1L 1S
_established that the conditions for a child's return have not

“‘been met, either because the parties have come to an ami-

cable arrangement or because it is appropriate to consider

- on -the ;eXceplions ,provided for in articles 13 and 20.

Moreover, in such cases, the decision on the merits of the
custody rights will finally dispose of the case.

On the other hand, since the ‘notice’ which may justify the
prohibition against deciding upon the merits of the case

de Tintroduction d'une demande en retour de I'enfant, - must derive either from an application for the return of the
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directement par le dcmandcur..m d'une communication
officielle de I'Autorité centrale du méme Etat, il est difficile
d'imaginer que les cas od l'information n’est pas suivie
d'une demande ne seraient pas compris dans la premiére
hypothése. Drailleurs, si de telles situations existent,
I'ambiguité de l'expression «période raisonnabler peut
conduire 4 I'adoption d’une décision avant I'expiration de la
période d'un an. retenue 4 larticle 12, alinéa premier: or,
dans un tel cas. la décision adoptée coexisterait avec
I'obligation de retourner I'enfant, d'aprés la Convention,
posant ainsi un probléme dont traite I'article 17.

Article 17 — Existence d'une décision relative a la garde dans
U'Erat requis : :

122 La genése de cet article montre clairement l'objectif
qu'il poursuit: la Premidre commission a initialement
adopté une disposition qui donnait prioriié absolue 4 I'ap-
plication de la Convention, en faisant prévaloir I'obligation
de retourner I'enfant sur toute autre décision relative 4 la
garde, rendue ou susceptible d'étre reconnue dans I'Etat
requis. En méme temps, elle a accepté la possibilité d'une
réserve qui aurait permis de refuser ce retour, quand il se
serait avéré incompatible avec une décision existant dans
PEtat de refuge. antérieure 4 «l'enlévements.t® Le texte
actuel est donc le produit d’'un compromis en vue d’éliminer
une réserve dans la Coavention, sans en diminuer le degré
d'acceptabilité par les Etats.*” En ce sens. on a remanié la
disposition originale en soulignant que ne fera pas obstacle
au retour de I'enfant la seule existence d'une décision, et en
donnant la possibilité au juge de prendre en considération
les motifs de cette décision pour décider sur la demande de
retour.

123 La solution incorporée dans l'article s’accorde par-
faitement au but conventionnel de décourager les éventuels
enleveurs qui ne pourront protéger leur action ni par une
décision emorten. antérieure au déplacement. mais jamais
exéculée, ni par une décision obtenue postérieurement et
qui sera. dans la plupart des cas. entichée de fraude. Par
conséquent. l'autorité compétente de I'Etat requis devra
considérer la demande de retour comme la preuve de ce
qu'un élément nouveau est intervenu, qui Foblige & remettre
en question une deécision non effective, ou adoptée sur la
base de cniéres abusifs de compétence. ou encore ne
respectant pas les droits de défense de toutes les parties
concernees. Drailleurs. élant donné que la décision sur le
retour de 'enfant ne concerne pas le fond du droit de garde.
les motifs de la décision qui pourront étre pnis en considé-
ration se limitent 4 ce qui concerne «lapplication de la Con-
vention». Quant  la situation provoquée par une décision
rendue par les autorités de I'Etat de la résidence habitwelle
de I'enfant avant son «enlévements, accordant la garde &

- .T'wenleveurs. elle Serait normalement résolue par lappli-
" cation de I'article 3 de la Convention. puisque I'existence du’

droit de garde réclamé doit étre apprécié selon le droit dudit
.Etat, BRI :

Article 19 — Poriée des décisions sur le retour de l'enfant

124 Cette disposition exprime I'idée qui se trouve & la base

méme de loute la Convention; en fait. nous nous en sommes

-

child which is subm’ directly by the applicant, or from
an official communication from the Central Authority of the
same State, it is difficult to see how cases in which the notice
is not followed by an application would not be contained
within the first hypothesis. Moreover, if such situations do
exist, the ambiguity in the phrase ‘reasonable time’ could
lead to decisions being taken before the period of one year,
contained in article 12, first paragraph, hasexpired: insuch a
case. this decision would coexist alongside the duty to return
the child, in accordance with the Convention, thus giving rise
to a problem which is dealt with in article 17. :

Article 17 — The existence of a decision on custody in the
requested State

122 The origins of this article clearly demonstrate the end
pursued. The First Commission initially adopted a provision
which gave absolute priority to the application of the Con-
vention, by making the duty to return the child prevail over
any other decision on custody, which had been issued or was
likely to be issued in the requested State. At the same time, it
accepted the possibility of a reservation allowing the return
of the child to be refused, when its return was shown 1o be
incompatible with a decision existing in the State of refuge,
prior to the ‘abduction’.*¢ The current text is therefore the
result of a compromise which was reached in order to
eliminate a reservation in the Convention, without at the
same time reducing the extent of its acceptability to the
States.*? In this way, the original provision was recast by
emphasizing that the sole fact that a decision existed would
not of itself prevent the return of the child, and by allowing
judges to take into consideration the reasons for this deci-
sion in coming to a decision themselves on the application
for the child’s return. . ‘
123 The solution contained in this article accords perfectly
with the object of the Convention. which is to discourage
potential abductors. who will not be able to defend their
action by means either of a ‘dead” decision taken prior to the
removal but never put into effect. or of a decision obtained
subsequently, which will. in the majority of cases. be vitiated
by fraud. Consequently. the competent authority of the
requested State will have 10 regard the application for the
child's return as proof of the fact that a new factor has becn
introduced which obliges it 1o reconsider a decision which
has not been put into effect. or which was taken on the busis
of exorbitant grounds of jurisdiction. or else failed 1o have
regard to the right of all the parties concerned 10 state their
case. Moreover. since the decision on the return of the child
is not concerned with the merits of custody rights. the
reasons for the decision which may be taken into consider-
ation are limited to those which concern “the application of
the Convention™. A situation brought about by a decision
issued by the authorities of the State of a child’s habitual
= residence prior to its "abduction” and which granted custody
to the ‘abductor’. would normally be resolved by applying
article 3 of the Convention. since the existence of a claimed
_ right to custody must be understood in accordance with the
law of that State.

Article 19 — Scope of the decisions on the return of the child

124 This provision expresses an idea which underlies the
whole of the Convention: as a matter of fact. in this Report

¢ Dac. trav, No 53, paragraphe 2(Proposal of the United Kingdom delegation). No 32.
anticle XG (Proposal of the Netherlands delegation) et No 19 (Proposal of the Japanese
del:f".'ion). ainsique Pov.Nolz, -~ = - oo o ol
! Voir Doc. trav. No 77 (Proposition du Président, appuyée par le Rapporteur et fes
. 8¢1égations de la République fédérale d'Allemagne, ge I'Australie. J:: Canada. de

'« 'TEspagne, Ue la Finlande, de la France. de I'ldande. du Royaume-Uni ¢t de 1a Suisse)

. etle Pov, Ng 17..
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“ Working Documents Nos 53, piugrapﬁ 2 (Proposal of the"U;:,i;c:!’ (}iing.don:
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" of the Japanese delegation), as well as P..v. No [2.
7 See Working D t No 77 (Proposal of the Chairman, supporied by the
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déja occupé A plusieurs reprises dans ce Rapport, en ce qui
concerne tant sa justification que son commentaire. Cet
article se limite A préciser la portée du retour de I'enfant que
la Convention essaie de garantir; un retour qui, pour pouvoir
&tre simmédiats ou «rapides, ne doit pas préjuger du fond du
droit de garde et qui cherche précisément 4 éviter qu'une
décision ultérieure sur ce droit puisse &tre influencée par un
chanfemcm descirconstances, introduit unilatéralement par
une des parties. ' L : (

CHAPITRE IV — DROIT DE VISITE

Article 21

125 Avantiou, il s'impose de reconnaitre que lu Conven-
lion n'essaic pas d'établir une réglementation exhaustive du
drott de visite, ce qui aurait sans doute débordé les objectifs
conventionnels. En effet, méme si I'attention prétée au droit
de visite répond 4 la conviction qu’il doit &tre le corollaire
normal du droit de garde. au niveau des buts de la Con-
vention il suffisait d'assurer la coopération des Autorités
centrales en ce qui concerne. soit son organisation, soit la
protection de son exercice effectif. Par ailleurs le temps
particuliérement court que lui a consacré la Premiére
commission est peut-étre le meilleur indicatif du haut degré
de consensus atleint 4 son égard.

126 Comme nous venons de lindiquer, Varticle repose
dans son ensemble sur la coopération entre Autorités cen-
trales. Une proposition visant a introduire, dans un nouvel
alinéa. la seule compétence en matiére de droit de visite tant
des autorités que de la foi de I'Etat de la résidence habituelle
de I'enfant a é1é rejetée & une large majorité.’$ L'organi-
sation et la protection de I'exercice effectif du droit de visite
sont donc toujours envisagées par la Convention comme
une fonction essentielle des Autorités centrales. En ce sens.
le premier alinéa consacre deux points importants: d'un coté
la liberté des particuliers pour saisir I'Autorité centrale de
leur choix: de I'autre caté. I'objet de la demande adressée 3
I'Autorité centrale peut étre. sont I'organisation d’un droit de
visite. C'est-d-dire son établissement, soit la protection de
I'exercice d'un droit de visite déja déterminé. Or. surtout
quand la demande vise I'organisation du droit prétendu. ou
lorsque son exercice se heurte 4 I'opposition du titujaire de
la garde. le recours a des procédures légales s'imposera trés
fréquemment: 4 cet effet, le troisieme alinéa de l'article
envisage la possibilité pour les Autorités centrales d’entamer
ou de favoriser de telles procédures. soit directement, soit
par des intermédiaires.

S D e NELISL L Yl ATRLTIST AR ILTASNL LI AL L
127 Les problémes abordés au deuxiéme alinéa sont de
nature trés différente. 11 s'agit d'assurer I'exercice paisible
du droit de visite sans qu'il mette en danger le droit de garde.
Dans ce sens. celte disposition contient des éléments
importants pour atteindre ce but. Au centre méme de la
solution esquissée, il (aut situer, une fois encore. la coopé-
ration entre Autorités centrales, une coopération qui vise tant
4 faciliter I'exercice du droit de visite qu'a garantir l'ac-
complissement de toute condition & laquelle un tel exercice
SEFAILSOUMIS. = = v o sl e o ,

we have already been concerned on several occasions as
much with the reasons for it as with commenting upon it,
This article is restricted 10 stating the scope of decisions
taken regarding the return of the child which the Conven-
tion seeks to guarantee, a return which, so as to be
*forthwith’ or *speedy’. must not prejudge the merits of cus-
tody rights: this provision seeks to prevent a laler decision
on these rights being influenced by a change of

. circumstances brought about by the unilateral action of one
. of the parties. :

CHAPTER IV — RIGHTS OF ACCESS

Article 21

125 Above all, it must be recognized that the Convention
does not seek 10 regulate access rights in an exhaustive
manner: this would undoubtedly go beyond the scope of the
Convention's objectives. Indeed, even if the attention which
has been paid 1o access rights results from the belief that
they are the normal corollary of custody rights, it sufficed at
the Convention level merely to secure co-operation among
Central Authorities as regards either their organization or
the protection of their actual exercise. In other respects. the
best indication of the high level of agreement reached
regarding access rights is the particularly short amount of
time devoted 1o them by the First Commission.

126  Aswe have just pointed out. the article as a whole rests
upon co-operation among Central Authorities. A proposal
which sought to insert a provision in a new paragraph that
both the authorities and the law of the State of the child’s
habitual residence should have exclusive jurisdiction in
questions of access rights. was rejected by a large majority.*§
The organizing and securing of the actual exercise of access
rights was thus always seen by the Convention as an essen-
tial function of the Central Authorities. Understood thus,
the first paragraph contains two important points: in the
first place. the freedom of individuals 1o apply to the Central
Authority of their choice. and secondly the fact that the
purpose of the application 1o the Central Authority can be
either the organization of access rights. i.c. their establish-
ment. or the protection of the exercise of previously

determined access rights. Now, recourse to legal proceed-

ings will arise very frequently. especially when the appli-
cation seeks to organize rights which are merely claimed or
when their exercise runs up against opposition from the
holder of the rights of custody. With this in view. the article’s
third paragraph envisages the possibility of Central
Authorities tnitialing or assisting in such proceedings. either
directly. or through intermediaries. -

127 The nature of the problems tackled in the second
paragraph is very different. Here it is a question of securing
the peaceful enjoyment of access rights without endungering
custody rights. This provision therefore contains imporiant
elements for the aitainment of this end. Once again. co-
operation among Central Authorities is placed. of necessity.
in the very centre of the picture. and it is a co-operation
designed as much Lo promote the exercise of access rights as

1o guarantee the fulfilment of any conditions to which their

exercise may be subject. v

** Voir Doc. trav. No 31 (Proposal of the Danish delegation) ¢t P.v. No 13.

* See Working Document No 31 (Propasal of the Danish delegation) snd P.-v.
No 13 .
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Parmi les moyens concrets d assurer I'exercice du droit de
visite, I'article 21 en retient seulement un, lorsqu’il signale
que I'Autorité centrale doit essayer que «soient levés, dans
toute la mesure du possible. les obstaclesde nature 4 s’y
opposer»: obstacles qui. notamment. peuvent étre légaux ou
dérivés d’éventuelles responsabilités de type pénal. Le reste
est laissé 4 la coopération entre Autorités centrales, consi-

- dérée comme la meileure méthode pour obtenir que les

conditions imposées 4 I'exercice du droit de visite soient
respectées. En effet. ce respect constitue, pour le titulaire de
la garde. la seule garantie qu'un tel exercice ne serait pas
niuisible & ses propres droits.

128 Sur la question de savoir comment les Autorités cen-
trales vont organiser cette coopération cn vue d'assurer le
caractére «innocents de I'exercice d'un droit de visite, la
Convention ne donne pas d'exemples. car ils auraient pu
étre interprétés restrictivement. On peut donc mentionner. &
titre purement indicatil. comme le faisait le Rapport de

" Favant-projet.¥? qu'il convient d'éviter que 'enfant figure

sur le passeport du titulaire du droit de visite et. en cas de
visite «transfronti¢res. qu'il serait judicieux que celui-ci
prenne 'engagement, devant I'Autorité centrale de I'Etat de
la-résidence habituelle de I'enfant. de le renvoyer 3 une date
précise cn indiquant le ou les endroits ou il a Fintention
d’habiteravec I'enfant. Une copie d’un tel compromis serait.
par la suite. transmise tant 4 I"Autorité centrale de la
résidence habituelle du titulaire du droit de visite. qu°a celle
de IEtatou il a déclaré qu'il séjourncerait avec I'enfant. Cela
permettrait de connaitre d tout moment la localisation de
Fenfant et de déclencher la procédure pour assurer san
retour. dés 'expiration du délai fixé. Evidemment. aucune
des mesures avancées ne peut. a elle seule. assurer I'exercice
correct du droit de visite: de toute fagon nous ne croyons pas
que ce Rapport puisse alier plus loin: les mesures concreétes
que pourront prendre les Autorités centrales impliquées
dépendront des circonstances de chaque cas d’espéce et de
la capacité d"agir reconnue i chaque Autorité centrale.

CHAPITREV — DISPOSITIONS GENERALES

129 Ce chapitre contient une série de  dispositions
hétérogénes en raison de la matiére dont elles s'occupent,
mais qu'it fallait tratter en dehaors des chapitres précédents.
Il Lagu. d'une part de certaines dispositions procédurales
commniunes iux procés visant tant le retour de 'enfant que
lorganisation du droit de visite: d'autre part de la
réglementation des problémes posés par I'application de la
Convention dans les Etats plurifégistatifs, ainsi que de ses
relations avec d’autres conventions et de son domaine

d'application ratione temporis.

Article 22 — «Cautio judicatum solvis

PR

~-§30 Suivant une tendance marquée en faveur de lu sup-
“pression conventionnelle des mesures procédurales dis-

criminatoires envers les étrangers. cet article déclare quau-
cune caution. qu'aucun dépdt. sous quelque dénomination
que ce soit. ne peut étre impaosé dans le contexte de la

Of all the specific ways of securing the execise of access
rights. article 21 contains only one. where it points out that
the Central Authority must try ‘to remove, as far as possible,
all obstacles to the exercise of such rights’, obstacles which
may be legal ones or may originate in possible criminal
fliability. The rest is left up to-the co-operation among Cen-
tral Authorities. which is regarded as the best” means of
ensuring respect for the conditions imposed upon the
exercise of access rights. In fact. such respect is the only
means of guaranteeing to the custodian that their exercise
will not harm his own rights.

128 The Convention gives no examples of how Central
Authorities are to organize this co-operation so as to secure
the ‘innocent’ exercise of access rights. since such examples
could have been interpreted restrictively. Mention could
however be made purely indicatively asin the Report of the.
preliminary draft Convention.™ of the fact that it would be
advisable that the child’s name not appear on the passport
of the holder of the right of access. whilst in ‘transfrontier’
access cases it would be sensible for the holder of the access

-rights 1o give an undertaking to the Central Authority of the

child’s habitual residence to return the child on a particular
date and to indicate also the places where he intends to stay
with the child. A copy of such an undertaking would then be
sent to the Central Authority of the habitual residence of the
holder of the access rights. as well as to the Central
Authority of the State in which he has stated his intention of
staying with the child. This would enable the authorities to
know the whereabouts of the child at any time and to setin
motion proceedings for bringing about its return. as soon as
the stated time-limit has expired. Of course. none of the
measures could by itsell ensure that access rights arc
exercised properly. but in any event we believe that this
Report can go no further: the specific measures which the
Central Authorities concerned are able to take will depend
on the circumstances of each case and on the capacity to act
enjoyed by each Central Authority.

CHAPYER V — GENERAL PROVISIONS

129 This chapier contains a series of provisions which
differ according 10 the topics with which they deal. and
which had to be dealt with outside the framework of the
foregoing chapters. On the one hand. there are cerain
procedural provisions common both 1o the proceedings for
the return of the child and to the organization of access
richts. and on the other hand there are provisions for
regulating the problems arising out of the Convention’s
application in States with mare than one system of law, as
well as those which concern its relationship with other

:...conventions and its scope ratione temporis. . i

Article 22 — *Cautio judicatum solvi®

130 Following a marked tendency to favour the deletion
from the Convention of procedural measures which dis-
criminated against foreigners. this article declares that no
security. bond or deposit. however described. shall be
required within the context of the Convention. Two short

¥ Vair Rapport d¢ la Commussion speciale. No 110, - e

+ Sec Report of the Special Commissien. No 110.

466 Rapport Pérez-Vera

Pérez-Vera Report



.

Convention. Le texte mérite !ux brefs commentaires. Le
premier concerne le domaine d’application ratione personae
de la prohibition consacrée; sur ce point, la solution retenue
est largement généreuse, comme ['exigeait_une convention
construite sur I'idée sous-jacente de la protection des en-
fant’® En second lieu, la caution ou dépdt dont sont
exonérés les étrangers sont ceux qui, dans cgaque systéme
juridique et sous différentes dénominations, visent a
garantir qu'ils respecteront le contenu des décisions en ce
qui concerne le paiement des frais et dépens découlant d'un
procés. Dans un souci de cohérence. l'article précise que la
régle joue seulement par rapport aux «procédures

- judiciaires ou administratives visées par la Conventions, en

évitant une formule plus large qui aurait pu étre interpréiée
comme s'appliquant. par exemple aux procés visant
directement la détermination du fond du droit de garde.
D'autre part. il se déduit clairement de ce qui précéde
qu’elle n'interdit pas d’autres cautions ou dépdts possibles
exigés, notamment les cautions imposées en vue de garanltir
l'exercice correct d'un droit de visite.

Article 23 — Exemption de légalisation

131 Cet article reproduit & la lettre le texie de Iarticle
paralléle de I'avant-projet. qui se limitait 4 exprimer dans
une disposition séparée une idée contenue dans toutes les
Conventions de La Haye, impliquant la transmission de
documents entre Etais contractants. 1l se déduit de sa
rédaction ouverte qu'il n'interdit pas seulement les «léga-
lisations diplomatiquess, mais toute autre exigence de ce
genre: cependant, reste en dehors de cette disposition
I'exigence possible d'authentification des copies ou docu-
ments privés, selon la loi interne des autorités concernées.

Article 24 — Traduction des documents

132 En ce qui concerne les langues 3 utiliser dans les
relations entre  Autorités centrales. fa Convention a
maintenu la solution retenue dans avant-projet. en vertu
de laquelle les documents ser