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A That's correct.

Q You denied any knowledge that Mr. Malone was
involved in any crimes?

A That's correct.

Q Okay. And according to what you're testifying to
now, all those are lies?

A Yes.

Q Okay. So they're talking to you on the way to
Choices and they get you out of Choices; correct?

A That's what they told -- that's what they tell me.

They went inside, I stayed in the car. They said they talked

to the counselor and they said that it was taken care of.

Q Okay. So you never got out of the car. They toock
care of that Choices because they needed to keep talking to
you; correct?

A Correct.

Q Okay. And during this first statement that you'd
given to the police would it be fair to say that they're

applying some pretty fair pressure on you --

A Yes.

Q -— regarding this case?

A They are. Yes, that's correct.

Q I mean, they knew that you knew something, and they

wanted you to give it to them; right?

A Yes.
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But you looked at them and you lied to them?
Yes.

Okay. And they also talked to you that you have a

choice whether you can be in a position of a witness or a

suspect.
A
Q

witness,
A

Q

Do you remember that?
Yes.

Okay. It's always better to be in the position of a

as opposed to a suspect; correct?

Yes.

Okay. And they told you per their conversations,

things go bad, you could become a suspect in this case; right?

A

Q

Yes.

Because at that point in time you were still not

under arrest; right?

o @ O >

Correct.
And you told them you'd rather be a witness?
Actually, I believe I did say that, yes.

Okay. And as you were having the conversaticn with

them and you were making all these denials of knowledge, they

told you to stop bullshitting them; correct?

A

Q

A

Q

Yes.
But you kept lying to them?
Yes.

And you continue lying to them throughout that

entire statement that you gave to them?
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A The first statement, yes.

0 Okay. Because you didn't want to go to jail?

A Yes.

Q You didn't want to admit anything to them that would

make you go to jail?

A Yes.

Q And when they asked you point blank, what do you
know about the murders, you said, I don't really know
anything.

A That's correct.

0 And when they put more pressure on you after that
about saying that their flags were going up and they knew you

knew stuff, you still didn't tell them about the murders, did

you?

A No.

Q You still didn't tell them about McCarty's
involvement?

A No.

Q Or what you claim Mr. Malone's involvement is in it?

A No.

Q Okay. They actually were changing subjects, talking

about picking up Romeo at the Sportsman's, things of that
nature?
A I don't recall exactly what the whole conversation

was.
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0 Would it be fair to say you weren't answering their
questions directly?
A Yes.
0 And they put more pressure on you during that

conversation; correct?

A Yes.

0 And they were asking you about where to locate
Romeo?

A Yes.

0] And you didn't give them any of that information?

A No.

Q You told them you hadn't seen them for a little bit
of time?

A That's correct.

Q Okay. But you were -- but that's not true; right?

A No.

Q You're actually in almost daily contact with him?

A That's correct.

Q You either see him every day or talk to him on the
phone?

A Yes.

Q Okay. And when they were asking you about the

girls, you kind of denied any knowledge about even knowing
these girls at that point in time?

A Actually, vyes, at first, because they asked for
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them, like I said, by their given names, and I don't know
given names. |

Q All right. ©Now, let's talk about -- a little bit
about that car usage. Told police that you would be swapping

cars in and out?

A That's correct.

Q The green Alero for the white Honda; right?

A That's correct.

Q And at that point in time you had like temporary

tags on your white Honda?

A That's correct.

Q Because you're trying toc get it smogged?

A Right.

) And you said there was some issues with the exhaust
on it?

A That's correct.

Q Right. So when you weren't able to drive that car

you'd switch it out and drive the cother car; correct?
A No. I would drive the white car, he would drive the

green car.

Q But you would switch out cars?
A Sometimes, yes.
Q Sometimes. Okay. And that was during this April,

May time frame of 20067

A Actually -- well, April and May, and January,
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February, and March, as well.

Q Okay. So throughout the whole time that you had
lent the car to Mr. McCarty from December of '05 you would
regularly switch out vehicles with him?

A I wouldn't say regularly, but on occasion, yes.

Q Now, you told the police originally in your
voluntary statement, the first one at 6:30, that you had
actually seen Romeo, Christina, and Domenic. Do you recall
that?

A Seen them when, where? I don't recall exactly what
you're talking about, sorry.

Q You -- I think you told them you saw them on Friday
and Saturday.

A That might be true. 1I'd have to see the statement.

0 That's when like you were picking them up from the

Sahara. Remember that?

A Okay. I might have said that. Again, I don't
recall.
0 And they asked you specifically what day it was that

you picked them up from Sahara, and you kept assuring them
that you're pretty sure it was Friday.

A That's correct.

Q And they were trying to get you to say like another
day, but you weren't wavering from Friday, you were saying

you're pretty sure it was Friday; correct?
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Pretty sure it was Friday, yes. That's what I said.
And they asked you if Romeo was a pimp point blank?
I think they did. I'm not sure.

And you said, I don't know.

o o P 0 w

That could be correct. Once again, I don't know.
Q That's different from what you testified today,

though, isn't it?

A I don't believe so. I don't think —-
Q On direct testimony didn't you call --
A -- I ever said Romeo was a pimp today.

THE COURT: Hang on.

BY MR. CANO:
Q -— Mr. McCarty a pimp?

THE COURT: Hang on. Let Mr. Cano finish his
question and he'll let you finish your answer.

You guys are starting to talk over each other again,
okay. So let's -- Mr. Cano, re-ask the qguestion.

MR. CANO: Thank you, Your Honor.

BY MR. CANO:

Q On direct testimony didn't you call Mr. McCarty a
pimp?

A I do not believe I called him a pimp, no.

Q Okay. On direct testimony didn't you say that

Victoria was working for him?

A Yes, I did.
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Q In prostitution?
A Actually, no. Mr. Lalli asked me when I said
turning tricks if that meant prostitution. I never said Mr.

McCarty was a pimp.
Q OCkay. So are you testifying right now that Mr.

McCarty is not a pimp?

A I did not say that, either. Once again, you're
putting words in my mouth. I never said he wasn't a pimp,
either. I only answered his direct question that answered

[sic] me and that was it.

Q You're very precise at that, to only answering the
direct questions; correct?

A Yes, sir.

Q Okay. You actually told the police that to your

knowledge Victoria was his girl?

A Yes.

Q Meaning his girlfriend?

A Yes.

Q Okay. And then after they were talking to you about

Mr. McCarty being a pimp or whatnot they were putting more
pressure on you, telling them -- to tell them the truth, come
on, tell us what's really going on?

A Yes, they did.

Q Do you recall that? And you kept lying to them?

A Yes.
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right?
A

Q

eye and the face throughout this two-hour interrogation and

lie to them question after questicon after question?

A

answered now about five times, looking them in the eye.

BY MR. CANO:

AR O R O o N L C

Q
concerned
regarding

A

Q

during that first interview the topic of whether or not this
case was a death penalty case or there was -- could be a death

sentence on this case came up?

95

You didn't tell them about anything that you knew;

That's correct.

So you were able to look at them kind of like in the

No.

MR. LALLI: Objection, Your Honor. Asked and

THE COURT: Sustained.

They asked you who was dead?

I believe so, ves.

You said, I don't know.

That's correct.

That was a lie?

No. That was the truth.

Would it be fair to say that you were pretty

at that point in time during that first interview
your involvement in this case?

Yes.

Fair to say that when you were talking to the police
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I believe so.

Okay. 8o you were aware of the severity of that

case; correct?

- o D o .

Q

Yes, sir.

Sc at that point in time they leave; right?
That's correct.

They finish talking to you?

Yes.

Fair to say you thought that was a close one, they

didn't arrest you?

A

S o B N

0
officers,

A

Q

came. Do

her.

Yes.

But then they came back?

Yes.

Things changed when they came back, didn't they?
Yes.

Okay. When they came back there wasn't just two

was it?

No. I don't think so.

I think originally there was a female detective that
you remember her?

She was in the ride to Drug Court. Yes, I remember

Okay. And another gentleman with her; correct?

Yes.

Those two detectives came back the second time?
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A That's correct.
o) And then there was another detective, Detective

Collins that came?

A I believe so. Three of four of them. I'm not sure
exactly.
Q Okay. But three of them at least have this

conversation with you the second time?

A That's correct.

Q Al]l right. And that was just several hours after
the first conversation?

A Yes, sir.

Q Now, fair to say that through that second interview

the tone was different?

A Yes.
Q They knew that you were more involved in this
case —--
A That's correct.
0 -—- than you were letting on?
A Yes.
Q But initially you weren't being honest with them?
A No.
] So you kept lying to them even after the second time

they came?
A Yes.

Q Okay. And then they told you a little story. Do
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you recall that little story they talked to you about?

A Not exactly.

Q They told you, do you know where Romeo is right now?
A I don't recall that.

Q That he was in jail?

A They did tell me he was in jail, yes.

Q Okay. And they told you a little story about what

they believed happened here?

A I believe so. They did, yes.

Q About that you and D-Roc and Victoria and Christine

drove up to the Sahara Hotel to pick up Romec and Red?

A Okay. It sounds right.

Q Okay. And that these girls were in the front seat,

everybody else was in the backseat. Do you remember that?
A Vaguely. I'm not sure.

Q Okay. Then they tell you -- and they said, hey,

tell me if we've got this wrong along the way. Because he's

telling you the story; right?

A I believe he did say something to that effect, yes.

Q Okay. And then that they went and they ended up
going back to the Sportsman's a little bit after that

incident. Do you remember that?

A I'm not sure.
Q After picking them up from the Sahara?
A No. I don't remember that.
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Q Would it help to refresh your reccllection if I
showed you that statement?
A Yes.
MR. CANO: Page 28, Counsel
BY MR. CANO:
Q Why don't you go ahead and read from line 14 down to

yourself. Page 28 is right down here. Dces that help?

A I recall them saying that, ves. But —-
Q Did that help refresh your recollection?
A Yeah, a little bit.

0 Okay. So they told you that, you know, everybody

went back down to the Sportsman's Pub; right?

A That's correct. That's what they said.

Q And that was in the green car?

A Yes.

Q And you agreed with that?

A I don't know if I agreed with it or not. I doubt I
did, because we didn't go back to the Spertsman's. So if

you'd show me the transcript again.
0 Would it help to refresh your recollection if I
showed you your answer?
A Yes.
THE COURT: Same page, Counsel?
MR. CANO: Same page.

THE COURT: All right. Thank you.
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BY MR. CANO:

Q Very last line at the bottom of the page.

A Well, all I said was okay in response to his
guestion, okay. He's telling me the story. T didn't say that
~- whether his story was correct or not.

Q Okay. And they kept going on with this little story
about driving down Boulder Highway and --

MR. LALLI: Your Honor, I'm going to object at this
point as to what the pclice said. That's hearsay. Detective
Collins is going to be here. Mr. Cano can ask Detective
Collins what he said. But at this point it's hearsay.

MR. CANO: It goes to the effect on the listener and
his response to it, and it goes to his credibility, Your
Honor.

THE COURT: I'm going to sustain the objection.

BY MR. CANO:
Q All right. Now, Detective Collins is telling you

this story; correct?

A I believe so. I'll take your word for it.
Q About what he believes happens in this case?
A Like I said, I didn't see on there if it said that

was Collins talking. So I'll just take your word for it. I'm
not sure.
Q Okay. One of the detectives were telling you a

story as to what they believe happened in this case.
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Yes.
Correct?
Correct.

And it came to a point in time when they had you

taking the girls from the South Cove with Domonic.

(ORI A o S C

Cove that
A
Q

A

Q

Okay. I remember that, yes.

And you told him, no, no, that's not what happened?
Yes.

So you didn't like that story?

No.

Because if you had taken the girls from the South
would have meant you were involved in the murders?
I guess so.

Right?

Like I said, I guess so.

Okay. So they kept talking to you about your

involvement in that case; correct?

A

Q

them.

Yes.

And they were telling you that Romeo flipped on

MR. LALLI: Objection. Hearsay.

THE COURT: Sustained.

BY MR. CANO:

Q

friend or

All right. Was it your impression that your best

one of your close friends, Romeo, had told the
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police you were involved in this case?

MR. LALLI: Objection. Hearsay. Calls for
speculation.

MR. CANO: Goes to his impression, Your Honor, what
he -- his belief was from the conversation of the police.

MR. LALLI: Relevance.

THE COURT: Well, for various reasons I'm going to
sustain the objection. It does call for speculation, hearsay.
BY MR. CANO:

Q All right. What was your impression after the

conversation with the police of Romeo's involvement in this

case?

MR. LALLI: Objection. Hearsay. Calls for
speculation.

MR. CANO: I'm asking for his impression, Your
Honor.

MR. LALLI: Unless he spoke to Romeo about it, it's
going to be hearsay, because he learned it from somebody else.
THE COURT: I'm sustaining the objection.

MR. CANO: All right.

THE COURT: Someone would have had to tell him
something for him to have that impression, which is calling
for hearsay.

BY MR. CANO:

Q Would it be fair to say after the conversation
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regarding the story of what the police believed happen your
story started changing?

A Yes, it did.
Q And it started changing because you were trying to

emphasize to the police that you were not involved in the

murders.
A That's correct.
Q Let's talk a little bit about your relationship with

Romeo, okay.
A All right.
0 You said you had [unintelligible] for two or three
years.
Yes.
Him and his wife, actually; right?
That's correct.
Children, too?
Yes.
You had known him for four or five years --
Yes.

-—- at that point in time?

- G R A O L S © R

That's correct.

Q All right. You had gotten him a job where you
worked over at Creel Printing?

A That's correct.

Q You used drugs with him?

Verbatim Digital Reporting, LLC ¢ 303-798-0890

2588




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

A O S R R o B oI ©

Q

104

Yes.

You'd used cocaine with him?

No.

Marijuana?

Yes.

Methamphetamine?

No.

You would sell drugs with him?

Yes.

You would actually let him drive your car?
Yes.

Because you knew he needed it for his family?
That's correct.

You would actually -- actually, he bailed ydu out

jail one time.

A

T don't recall that.

MR. CANO: Court's indulgence, Your Honor.

BY MR. CANO:

0

Would it help to refresh your recollection if you

looked at your statement that you gave to the police?

A

Counsel.

Sure.
MR. CANO: The first voluntary statement, page 35,

Actually 34 and 35.

BY MR. CANO:

Q

Just to put it in perspective, why don't you read
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to yourself, starting down here. This is 34, this is 35.

A

(O A ol A o 2 - )

Okay.

Did it help refresh your recollection?
Uh-huh.

So he bailed you out of jail.

Actually he didn't, but I did say that, yes.
He did not bail you out of jail, then?

No.

But you told that to the police?

Of course. Yes.,.

So one of the other lies that you told the police,

then, I guess.

b

L @]

much?

N O R

Q

you know,

A

Just another lie in the statement -- already said.

And were you staying out with him every day pretty

Pretty much every day, yeah.

Talked to him every day?

Yes.

Okay. When you would hang out you'd be with him,
an hour or two, fair to say?

Sometimes an hour or two, sometimes four or five.

Just depends.

Q

Okay. Actually, because of his situation, you knew

he needed a vehicle, you actually went out and purchased the

white Honda?
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A That's correct.

Q And you were going to give him that.

A Yes.

Q Because you had actually I guess got him a rental

car; right?

A Yes.

Q And it was cheaper to buy a car than to him keep
renting a car?

A That's correct.

Q All right. 8So it was that kind of a close
relationship that you had with him that you would kind of

extend your credit for him and purchase him things?

A That's correct.

Q QOkay. Fair to say you guys were best friends?

A Yes.

0] Okay. And fair to say you trusted him?

A Yes.

Q And after you had a conversation with the police,

the second one I'm talking about, the later one --

a Okay.

Q -- after you had a conversation with the police fair
to say that you stopped trusting him?

A That's correct.

Q And because of that broken trust between you and

him, fair to say that the police suspected you were deeply
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involved in this case?

A I assume that's fair to say.
MR. LALLI: I'm going to object and -- it calls for
speculation.

THE COURT: Mr. Cano?
MR. CANO: Well, I'll rephrase.
THE COURT: I'm going to sustain the objection.
BY MR. CANO:
Q Fair to say after that broken trust is when you
started talking to police about your involvement in this case?
A Yes, that's correct.
Q Now, you -- I want to ask you a question. Did you

ever hear anybody call you White Boy?

A Yes.

Q Where would they call you White Boy at?

A A lot of different places.

Q Did they call you White Boy at the Sportsman's?

A They might have.

0 They might have? Did anybody refer to you as White

Boy, as opposed to a nickname?

A Well, actually one of the investigators told me that
was the nickname they called me. They asked me i1f I knew
that.

Q And is it?

A It is now. Not then it wasn't.
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Q OCkay. You were called White Boy from pecple that

you sold drugs to?

A Yes.
Q Okay. And people that you would deal drugs with?
A Yes.
Q Okay. Now, let's go back to that statement, the

second statement after things have changed. You started
telling the police about how you —- Mr. McCarty had told you
lots of things regarding this case; correct?

A That's true.

Q Fair to say that the majority of information that

you gathered from this case was from Mr. McCarty?

A That's true.

¢} You didn't know Domonic very long at that point in
time?

A No. I didn't know him that long, no.

Q I think you told the police you had known him maybe

a couple weeks.
A Actually, I think at that time it was a couple

months, but vyes.

Q But you told the police a couple weeks?

A I believe I might have said a couple weeks,

Q Okay. But it was more than that?

A Probably about two months, something like that.
Q So that was another lie you teld the police?
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A Yeah. ©Once again, as I already stated, I lied all

through Statement 1.

talk

Q Okay. I'm talking about the second statement.

A And I already told you --

Q You lied in the second one, too; right?

A At the beginning, yes, I did. I told you that.

Q Okay. And vou told the police you didn't really

to Domonic much.

A Not too much, no.

Q Okay. You don't really hang out with him?

A No.

Q Okay. Fair to say that your relationship with Romeo

was a lot closer than your relationship with Domonic?

A That's true.

Q Okay. And that the only person who admitted to you

of killing anybody came from the mouth of Mr. McCarty?

told

A That's correct.

Q Now, in the second voluntary statement --

A Okay.

Q -- when you're supposedly telling the truth now, you
the police that D-Roc had used his fists.

A I don't recall that.

Q You don't recall that?

A No, I don't.

0 Help refresh your recollection if I showed you that?
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A Yes.
MR. CANO: Court's indulgence.
Page 35 of the second statement, Counsel.
If I could approach, Your Honor.
THE COURT: Yes.

BY MR. CANO:

Q Read line 16 to yourself. Page 35 is right here.
A Okay.

Q Does that help refresh your recollection?

A Yes.

Q S0 you told the police that D-Roc used his fists?
A I told him I believed he used his fists --

Q Okay.-

A -- to beat them up and leave them in the desert.

Q And then they asked another question, whether they

used anything to beat these girls up, and you said no, no
weapons were used?
A That's correct.
0 Okay.
MR. LALLI: Where, Counsel?
MR. CANO: He answered the question. He -- but it's
on page 45, actually, of his statement.
BY MR. CANO:
Q But then at a later time you told the police that T

guess a rock was used; correct?
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A Yes.

Q And a golf club?

A That's correct.

0 And a knife?

A Yes.

0 Now I want to talk a little bit about this working

relationship you guys had.

A Okay.

Q And when I mean "you guys," I'm referring to
specifically yourself, Romeo, and Domonic, okay?

A Okay.

Q All right. PFair to say that you consider yourself I

guess a drug dealer; correct?

A Yes.

Q And that you considered Romeo to be a drug dealer?
A Yes.

Q Okay. And you knew Domonic to sell drugs, as well?
A That's correct.

Q You were introduced to Domonic through Romeo?

A That's correct.

Q And that was at the Sportsman's?

A I believe so.

Q Had you been anywhere else with Domonic, other than

the Sportsman's?

A He's been to my house with Mr. McCarty before. As
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I've said, I've driven him to his house. So, I mean, we met a

few other places besides the Sportsman's.

0] Well, you named two. Is there anywhere else?

A Like I believe we were at Denny's together, you know
what I mean. I don't -—- can't tell you all of them. I don't
remember.

Q All right. 1I'm talking about selling drugs, though.

A Those weren't all just selling drugs. Mostly
selling drugs at the Sportsman's.

Q Okay. That's [unintelligible] relationship here,
okay. In direct testimony you described you guys --
yourselves -- you know when I'm talking yourselves I'm talking
about Mr. Malone, Mr. McCarty, and yourself, as like
independent drug dealers?

A Yes.

Q Independent meaning what you sold was for yourself,

your own profit?

A Correct.

Q Is that a fair description?

A Yes.

Q Okay. When you sold the drugs that you had, whether

it be methamphetamine or cocaine, you would not give your
money to Domonic?
A No.

Q Potentially you might give your money to Mr.
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McCarty?
A No. No.
Q But vyou didn't. Okay. So the drug business was

completely independent, every person for themselves?

A Correct.

Q But you also said that you associated together.
A Correct.

0 I guess safety in numbers?

A Correct.

Q But that was so that in case there was a drug

transaction that may have gone awry, if there were more people
around, hopefully that situation wouldn't come up. Would that

be a fair statement?

A That'd be a fair statement.

Q Like safety in numbers?

A Yes.

Q Okay. You wouldn't pay Mr. McCarty if a drug

transaction went awry and he was there to assist you, would
you?

A No.

Q Okay. And you wouldn't pay Mr. Malone any money if
a drug transaction went awry and he was there to assist you,
would you?

A No.

Q Okay. And there were no drug actions during the
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went awry?

A

Q

that situation never came up?

A

Q

guys just

but were not really associated with each other?

A

A ol R .

Q
proceeds f
A
Q
of his pro
A
Q
A
Q
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A
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No.

Okay. So even though there was safety in numbers,

Correct,
So it would be a fair description to say that you

more or less hung out and sold drugs independently

Right.

Yes?

Yes.

Now, Mr. Malone, you didn't know him to be a pimp?
No.

Okay. And you never knew him to give you any

rom prostitution; correct?

No.

As a matter of fact, Mr. Malone never gave you any
ceeds whatsoever?

That's correct.

Either be it from drugs or anything else?

Correct.

And, to your knowledge, you never knew him to do
Romeo, either?

Correct.
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Q Now, prior to the girls missing, I guess, oOr
sometime during that week would it be fair to say that you
told the police that you were looking for these girls?

A Yes, I believe I did say that.

Q Okay. And I think you said that you were looking
for them on Saturday, Sunday, and Monday.

A I believe so.

Q Okay. And when you said "we," you're referring to
yourself and Mr. McCarty?

A I was referring to all three of us, actually, but
yes.

Q Okay. And so -- and that was prior to the girls

being found?

A That's correct.

Q Okay.

A I believe so at this --

Q Well, I'm asking you was that prior --

A I think -- I think I'm following your gquestions
correctly, yes. So yes.

Q Did you try to give the inference that after the

girls had disappeared that you were looking for them, as well?

A Which time?

Q Well, were you looking for them more than one
occasion?

A Yes.
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Q On how many occasions were you looking for these
girls?

A Twice.

Q Twice?

A Twice.

Q Ckay. So one would be after the Hard Rock
situation?

A That was the second time.

Q That was the second time. And you were looking for

them prior to the Hard Rock situation?
A That's correct.
Q And you say "we." You mean yourself, Mr. Malone,

and Mr. McCarty?

A That's correct.

Q On both occasions?

A Correct.

Q Okay. So after the Hard Rock situation Mr. McCarty

enlisted your aid in helping him try to find Victoria?
A I would not say that, no.
o) Well, you were with them.

A No, I wasn't with them like that after the Hard Rock

situation.
Q Answer my question, sir.
A I just did.

Q After the Hard Rock —--
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LALLI: He just -- I object, Your Honor. He

the question. This is argumentative, answer my

just answered it.
CANO: He did not,

Your Honor. It was

to my question.

LALLI: No.

COURT: Okay. Well, then --

CANO: I'll ask the question again.

COURT: Right. We'll bring that up and say,

move to strike as nonresponsive, so we —-—

MR. CANO: Yes, Your Honor.
THE COURT: So, sir, listen to this next question,
okay.
BY MR. CANO:
Q After the Hard Rock situation --
A Okay.
Q -— you just stated you went to look for the girls.
A No, I didn't.
MR. LALLI: Objection. Assumes facts not in
evidence. That's not what he said.

MR.

memory as to what he said, Your Hcnor,

CANO: You know, it's going to be the jury's

but that's my

recollection of what he just testified to about two minutes

ago.

THE

COURT: All right. Well, I'm going to sustain
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the cbjection. If he said that two minutes ago, the jury will

have that in their notes or their recollection, but --

MR. CANC: Okay.

THE COURT: -- I think it's apprcpriate to sustain

the objection at this point to this questicn.

BY MR. CANO:

Q You stated you looked for these girls on two
occasions.

A Correct. I said they were missing on two occasions.

Q Okay.

A I never -~

C You went looking for these girls on two different
occasions?

A I never actually went and looked for anybody on any
occasion.

Q So you were just asking about the missing girls, but

you never went looking for them?

A More -- more like I was told about the missing girls

and we conversated about it. I never actually went physically

looking for anybody.
Q I see.
MR. CANO: Court's indulgence, Your Honor.
Okay. Page 144 of the preliminary hearing,
BY MR. CANO:

Q Do you remember the preliminary hearing?
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Yes, vaguely I do.
Back in Henderson?

Yes. Vaguely.

(O A & B

And you were sworn to tell the truth. You were
asked the question, "Okay. I wrote down and you said, 'We'd
been asking questions for three days at the Sportsman's about
the girls.'" Answer, "Yeah. We asked other people if they
were missing. Other people didn't talk about them missing.™
So you were at the Sportsman's, asking questions

whether these girls were missing?

A Yes.
0 Okay. So then you were out looking for them?
A No. I didn't actually go out anywhere and look for

anybody, once again.

Q Is the Sportsman's your home?

A No.

Q Okay.

A I had a room there, though.

Q Now, in that second interview, the 10:00 p.m. one --
A Okay.

Q ~- be fair to say that the police were talking to

you again about being a suspect or witness?
A Yes.
Q They brought that up again from -- they brought it

up in the first one, as well as in the second?
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A Yes.

Q Okay. And you told them, I'm not a suspect?

A Probably did.

Q Okay. You told him, I'll be a witness?

A I probably stated that, as well.

Q Okay. But when you told them, I'l]l be a witness,

that was after you had already been arrested on this case?
A I don't think I was arrested at that point yet. I'm
not sure, though.
MR. CANO: Court's indulgence, Your Honor.
THE COURT: All right.

BY MR. CANO:

Q Do you recall being arrested at some point in time?

A At the end of that -- at the end of that second
interview.

Q Okay. Would it help to refresh your recollection as

to when you told them you'd be a witness?
A Sure.

MR. CANO: If I could approach, Your Honor.
THE COURT: Yes.
MR. CANO: Page 76, Counsel.
MR. LALLI: I'm sorry. What page?
MR. CANO: Page 76.
MR. LALLI: Thank you.

BY MR. CANO:
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Q Page 76. I want you to read the bottom, line 16, to

yourself, please.

A This right here?

Q You know, you could -- actually line 12, probably

start reading right there.
A Okay.
MR. CANO: And then page 88, Counsel.
THE WITNESS: Page 887

BY MR. CANO:

Q Yes.

A Okay. Yes.

Q Does that help refresh your recocllection?

A Uh-huh.

o) Okay. So on page 76 you were being told you were
being arrested and you were actually read your Miranda rights?

A That's correct.

Q And [unintelligible] page 88 you said, "I'll testify
-— I'1l1l testify whatever"”"; correct?

A Correct. Q

0 Okay. So you would do anything you could to try to
stay out of jail?

A Yes.

Q Do you remember the police talking to you about your

involvement in this case?

A Can you clarify that, please?
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Q Sure. Talking to you about you being an accessory.
A Yes, I do recall something to that effect.

Q Right. And they asked you to fill in the blanks.

Q Okay. Yes, I do remember that.

Q And what were the blanks that you filled in?

A "After the facts."”

Q Okay. So they said, accessory, and you filled in,

"After the fact"?

A That's correct.

Q Okay. And would it be fair to say that you admitted
to the police that you lied because you wanted to cover up
Romeo's invelvement in this case?

A Yes.

Q And you weren't happy after they put those cuffs on

you and took you away, were you?

A No. ©Of course not.

Q Because you knew how serious this case was?

A Yes.

Q And originally they were charging you with murder?
A Yes.

Q Two counts of murder.

A That's correct.

Q Along with kidnapping?

A Yes.

Q Along with pandering?
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A

Q

A

Yes.

Along with I think --

Assault with grievous bedily harm, robbery with a

deadly weapon, conspiracy to commit all that,

couple others.

Q

O A & B

Conspiracy in connection with everything; correct?

Something to that nature, yes.

Fair to say about 1like 16, 17 charges?

I believe it was 16.

Okay. And you knew that you were in trouble at this

point in time?

A

Q

Department, they booked you into custody, you made quite a bit

Yes.

Now, while you're taken to the Henderson Police

of phone calls from there?

A

O A G 2 N & R &

Yes.

You called bail bonds people?

Yes.

Got a hold of an attorney, actually?
Yes.

You called your brother?

Yes.

Eventually you spoke to your father?
Yes.

Be fair to say you made at least 10,

Verbatim Digital Reporting, LLC ¢ 303-798-0890

and maybe a

123

12 phone calls

2608



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

124
from the jail?
A Probably at least that.
Q Okay. Fair to say that you were very anxious about

your situation?

A I guess I would say that, yes.

Q Were you upset about being in jail?

A Yes.

Q Were you scared about being in jail?

A I wasn't scared about being in jail, no.

Q Okay. Were you scared about this case and the
charges?

A Yes.

Q And were you desperate to try to get out of the
situation?

A I guess you would say that's a fair statement.

Q Okay. You spoke to your brother about gathering

money so that he could pay for an attorney?

A That's correct.

Q Okay. You spoke to him whether or not he had
discussed this case with your parents?

A I believe I did ask him that, vyes.

Q Do you remember telling him that you had some stuff
in your room that you wanted him to get rid of, as well?

A No. That's not the words I used.

0 What were the words that you used?
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A I believe I told him, if I told you flush everything

you know what I'm talking about. He said yes.

Q Okay. So you wanted him to get rid of some type of
evidence?
A I guess I could call it evidence, yes.

MR. CANO: I don't know if you wanted to do the
lunch hour break, or if I'm going to keep continuing on, Your
Honor.

THE COURT: No. Keep going. We'll take a break
about noon.

BY MR. CANO:

0 All right. I want to talk to you a little about
your second statement when you started telling the truth,
okay.

A Okay.

Q Do you recall telling the police that, "They said
they got rid of everything"?

A I believe so.

Q QOkay. And then when they asked you where it was you

said, "Somewhere out that way. I mean, they didn't tell me

exactly."
A I probably said that.
Q But that wasn't true?
A No.
Q You also told them that, "They said they drove
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farther out and got rid of the stuff and drove over here."”

A Excuse me?

Q You said -- you also told the police that, "They
drove out further and got of if the stuff and then drove
here."

A You're going to have to clarify that. Drove out
farther where, and where is here?

Q That's the statements that you told the police when
they were asking you about the weapons or whatever they were

getting rid of.

A I don't recall saying they drove here. Not to my
knowledge.

0 Would it refresh your recollection of I showed
you --

A Yes.

Q -- your statement?

MR. CANO: Page 51, Counsel.
THE WITNESS: Which statement is this?
BY MR. CANO:
Q The second statement. Does that refresh your
recollection?
A Uh~huh.
So you told them they drove to you?

It looks -~ yes, I said that.

o F 0

And then they asked you, "They drove out further and
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got rid of the stuff?" You responded, "Towards the lake, I
guess."
A Uh-huh.
THE COURT: Is that a yes?
THE WITNESS: Yes. Sorry.
THE COURT: Okay. Thank you.
BY MR. CANO:
Q And you said, "That's the only thing in that
direction"?
A That's correct.

0] Okay. And you told them they told you that

information?
A That's correct.
Q So you're implying to the police that you weren't

out there with them; correct?

A That's correct.

Q And this is when you're supposed to be telling them

the truth?

A Actually, I think I'm just starting to tell them
truth.

Q But that wasn't true?

A No.

Q And you actually said, "That's pretty the whole

story"; correct?

A Yes, I did say that.
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Q And then you said -- you actually told them that you

met up with them ocut there by the Railroad Pass Casino.

A That's correct.
Q But then later, on page 55, you tell the police,
"The only thing I didn't tell -- I didn't say -- I didn't

really meet them at the Railrcad Pass."

A I guess I said that. I don't recall.

Q You don't recall? Would it help to refresh your
recollection?

A Sure.

MR. CANO: OQkay. If I can approach, Your Hcnor.
THE COURT: Yes.
MR. CANO: Page 55, Counsel, line 20.
THE WITNESS: Okay.
BY MR. CANO:

Q Sco on page 51 you're telling them, that's the whole
truth, then on page 55 you're telling them that you didn't
really meet them at the Railroad Pass?

A Actually, on page 51 I told them that was the whole
story, not the whole truth. And on page 55 I did say I didn't
meet them at Railroad Pass, I met them just past that, the
spot where we were parked on the side of the road where you I
showed you where the evidence is at.

Q So on page 55 you did tell them that you lied about

not [sic] meeting them at Railroad Pass?
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A That's correct.
Q And this is after you're telling them the whole
story?

A After I supposedly told them the whole story.

Q Now, you also told the police that you'd never been
alone with D-Roc in the car.

A Yes, I did tell them that.

Q But then I guess you've testified that you did drive
him home alone.

A Yes.

Q Now -- so I guess that wasn't true, what you told
the police, that you hadn't been alone with the car with Mr.

Malone; correct?

A Correct. As I stated, we were lying through that
whole —-- that whole statement. So, yes, that was a lie.
Q Now, you said you went home and you wanted to turn

off the alarm.

A Yes.

Q Because you had left at 1:30 in the morning?

A Yes.

Q And that was after you got a phone call from Mr.
McCarty?

A Yes.

Q To come out, to meet him?

A That's correct.
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Q And when you got that phone call from Mr. McCarty he
actually called you a couple times?

A Yes, sir.

Q You testified that you didn't -- that the first time
you said you weren't going to go out there; correct?

A Yes, sir.

Q And about 10, 15 minutes later you decided to go out

to meet him?

A That's correct.

Q And your main concern at that point in time was your
car?

A Yes.

Q Okay. And according to your testimony you knew that

Mr. McCarty had the girls with him?
A Yes.
Q But the fact that he had the girls with him wasn't

your concern, your car was your main concern?

A Yes.

Q So you left at, you said, 1:30 in the morning.
A Around there.

o] Okay. And you went out to meet Mr. McCarty?
A Yes.

Q And you were in communications with him

telephonically on the way out there to meet him?

A Yes.
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Q And you family -- you didn't wake up your father at

1:30 in the morning and tell him you were leaving?

A No.

0 Or your mother?

A No.

Q Or your brother?

A No.

Q Or your son?

A No.

) Nobody in the house knew that you left?

A No.

Q But you wanted to get back to your house prior to

your alarm going off?

A Well, yes.

Q Because you didn't -- you didn't want the alarm to

wake up anyone else in the house.

A Correct.
0 Because then they would know that you weren't there.
A It wasn't -- it wasn't the fact that they would know

I wasn't there. Just that I didn't want to wake everybody
else in the house. That's common courtesy.

Q But if you weren't there to turn off your alarm,
then the whole family would know you had been missing?

A I wouldn't say I was missing. I'm regularly not

home all the time.
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Okay. The question was, i1f you weren't there to

turn off the alarm, the family would know that you were not

there.

alarm got

went

LORE- S & B

ORI S o T S

Yeah, they would know I wasn't there.

And you didn't want that to happen?

No.

So went home to turn off that alarm, make sure that
turned off; right?

Yes.

And then you went about your business; correct?
Yes.

And you said you took Mr. Malone to his home.

Yes.

And then after you took Mr. Malone home you said you

to go pick up your friend Lenny?

(O A o R 2 S © B R & R

Correct.

Because you take Lenny to work every day.
Yes.

Where does Lenny live?

Off of Alta and Antelope.

Alta and Antelope?

Yes.

Okay.

Actually Rainbow, like right past Rainbow.

Okay. What streets did you take to get there?

Verbatim Digital Reporting, LLC ¢ 303-798-0890

2617




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

133
A That morning I believe I went straight down Lake
Mead. I don't think I went back to the freeway. I think I
went straight down Lake Mead all the way to Rainbow, and then

down Rainbow to Alta, then down Alta to Antelope.

Q And at one point in time you actually called Lenny?

A I might have. I don't know.

Q To let him know you were coming to pick him up:
right?

A I don't know if I did or not.

Q You may have called him, though?

A I may have called him.

0 And you dropped off Mr. Malone over on Martin Luther
King?

A Actually, I dropped him off on I think it's -~ I

don't know the actual name. I think it's Bartlett or

something. It's like two or three streets north of Lake Mead

on MLK.
) Okay. But on MLK?
A Yeah,
Q And you're supposed to get to work before

5:00 o'clock?
I believe it was, yeah, 5:00 to 5:00, so --
That was your work hours?

5:00 a.m. to 5:00 p.m. is the work schedule.

o »r 0O ¥

Okay.
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THE COURT: Excuse me, Mr. Cano. It sounds like
you're going to a different area right now.

So, ladies and gentlemen, let's take our lunch
break. I have a hearing at 1:00 o'clock unrelated to this
case that I have to resolve. It'll only take about 15
minutes, but let's come back at 1:30 so you don't have to wait
out there. So we'll recess until 1:30.

During this recess it is your duty not to converse
among vyourselves or with anyone else on any subject connected
with this case, or to read, watch, or listen to any report of
or commentary on the trial by any person connected with the
trial or by any medium of infeormation, including, without
limitation, newspaper, television, radio, or the Internet.
You're not to form or express an opinion on any subject

connected with this case until this matter is submitted to

you.
We'll see you back at 1:30.
(Court recessed at 12:00 p.m. until 1:35 p.m.)
(In the presence of the jury)
THE MARSHAL: All right. You may be seated, ladies
and -—- I'm missing somebody. You may be seated. Make sure

your cell phones are turned off. 1I’11 be right back.
(Pause in the proceedings)
THE COURT: All right. Mr. Herb, do you understand

you are still under oath?
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THE WITNESS: Yes, sir.
THE COURT: All right. Go ahead, Mr. Cano.
MR. CANO: Thank you, Your Honor.
BY MR. CANO:
Q Do you recall on your second statement you gave to
the police on May 25th, that you told them that you received a
phone call from Mr. McCarty around 8:00 o'clock, 9:00 o’clock?
A Yes.
Q Okay. And at that point in time, you told the
police that Mr. McCarty indicated to you that he had the girls

with him?

A Not at 8:00 o’clock, I didn't.

Q Okay. Would it help to refresh your recollection --
A Sure.

Q -- if I showed you your statement?

MR. CANO: Pages 38 and 39, counsel, of the second
statement.
BY MR. CANO:
0 And the bottom of 21 on 38, down there. Or

actually, maybe 17, until the top of page 39.

A Okay, I've read it all.

Q Did that help to refresh your recollection?

A That refreshes my memory.

Q Okay. So, you told the police initially, at 8:00
o'clock, when you -- 8:00 or 9:00 o’clock when received that
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phone call from Mr. McCarty --
Okay.
-— that he wanted vyou to come ocut and play, correct?

That’s correct.

(SR S O R

And that you told the police that at that point in
time, he indicated to you that he had the girls with him?
That’s not correct.

That’s not what you told the police?

That’s not what I told the police.

oo o0

Okay. Question, "Yeah, he said he had the girls"™ --
okay, hold on. Let me back up here a little bit.

Question, on page 38, "He did? About" -- guestion,
"He did? How about before 1:30, did you talk to them?"

Answer, "Probably 8:00 or 2:00 o'clock at night,
maybe. I was there writing sentences all night, had to write
sentences for the drug court; 3,000."

Question, "8:00 o’'clock, had to write sentences for
drug court?"”

Answer, "Say, I will never use drugs again. I was
sitting right there on the couch, writing them all night long.
My parents here, right there watching TV with this."

Question, "He called, wanting to talk to you. What
did he say to you —-- what did he say to you, you know, before
they went out and did this?”

Answer, "He said the first time he called me, they
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Question, "Yeah, he said he had the girls?"
Answer, "Yeah."

Question, "Did he say he had the girls?"

Answer, "Yeah, he said he had the girls with them.”

That’s what the statement --

That’s what you told the police, correct?

Keep reading the statement, and you’ll see it says

-- he asked me again, and I say at 1:30 --

Q
A

think the

context.

Mr. --

-—- he called me -- let me finish answering --
MR. CANO: Non-responsive, Your Honor.

THE WITNESS: -- your question.

THE COURT: Well, hang on.

MR. CANO: I'm going to ask to strike.

MR. LALLI: Your Honor --

THE COURT: Well, hang on. Actually, it's -- I
witness is saying that that answer is out of
That he --

THE WITNESS: Thank you.

MR. LALLI: That is what he's saying.

THE COURT: Okay.

MR. LALLI: And if you read on on that page --

THE COURT: Well, I'm going to -- I'm going to let

him testify. Because if he's saying it's out of context,
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mean, we have to give the complete picture to the jury. Go
ahead, sir.

THE WITNESS: Like I was saying, keep reading where
you were reading at, you'll see where it says, at 1:30, he
called me and had the girls. At 8:30, he called me and said,
am I going to come out and play. The last sentence on that
page that you're reading right now.

BY MR. CANO:

o) You told the police that at the first call, Mr.
McCarty indicated he had the girls with him?

A I said at the first call. But keep reading where
you're reading at.

Q My question to you --

A Keep going down.

0 My question to you =--

A I'm answering your question.

THE COURT: All right. Hang on, hang on. Ask the
next --

BY MR. CANO:

Q My question to you -- and listen to my question very
carefully.
A I did.
THE COURT: Sir, hang on. Let's -- go ahead, Mr.

Cano.

BY MR. CANO:
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u told the police that when you received the first

call from Mr. McCarty, he indicated to you he had the girls

with them?

MR.

LALLI: I'm going to object, Your Honor. That's

not what this page says. That's not --

MR

MR

. CANO: 1It's completely what this page says.

. LALLI: -- what it says, and that's what this

witness is saying.

THE COURT: Okay. First off, one at a time. Mr.

Lalli was speaking. Let me see the statement. Which page are

you on? For
page 38, 39,
context. Mr.
TH
MR.
MR
to page 41,

the record, it's on page 39. I'm going to read

and 40 to make sure I understand the proper
Lalli -- can you put it on the static, please?

E CLERK: Yes, Judge.

LALLI: Especially if you --

(Bench conference)

THE COURT: All right. Here. Here.

TH

MR,

. LALLI: Your Honor, if -- especially if you go
it -=— I'm not sure how far the Court [inaudible].
E COURT: I didn't go to 41. I did not.

LALLI: I mean, it clarifies the fact that he

has two phone calls, one about 8:00 or 9:00 o'clock. And then

he has one at 1:00 —-

MR.

MR.

CANO: Keep your voice down.

LALLI: I'm sorry. Or 1:30, and that's the
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conversation that he says Mr. McCarty tells him he's got the
girls.

MR. CANO: And my question was to him, at 8:00 =-- he
told them in the first call that he told the police that he
had the girls with them. That was my question, and that's
what that page reflects. Then he clears it up later as a
different question.

THE COURT: I'm going to allow the question. I'm
going to instruct the jury that -- I'm assuming on redirect,
you're going to -- I don't want to talk for you. But I'm
assuming you were going to address this issue. And I'll say
it will be up to the jury to put it in the proper context.

MR. LALLI: But he doesn't -- he doesn't say at 8:00
o'clock, I was with the girls -- or McCarty says —-

THE COURT: Well, he can just ask him question by
guestion, whatever. But I'm going to say that, you know, I'm
going to let the jury decide what the proper context is.

Okay?

MR. LALLI: Okay.

(Bench conference ended)

THE COURT: Ladies and gentlemen, as you know, there
was an objection here by the State on this particular issue.
I'm going to leave it up to the jury to put the proper context
of the various questions and answers. That will be your job.

Go ahead, Mr. Cano.

Verbatim Digital Reporting, LLC ¢ 303-798-0890

2625




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

141
MR. CANO: Thank you.

BY MR. CANO:

Q So, in your statements to the police, you told them
at one point in time, that Mr. McCarty indicated to you -- and
this is regarding the 8:00 or 9:00 o'clock phone call -- Mr.

McCarty indicated to you that the girls were with him?

A No, I did not.
Q Okay. ©So, you're saying that the transcript here is
wrong?

MR. LALLI: I object to the transcript being wrong,
Your Honor. That's not what the --
THE COURT: I'm going to --
MR. LALLI: -- transcript says.
THE COURT: I'm going to sustain the cobjection.
Again, 1it's up to the jury to decide the proper context.
MR. CANO: Okay.
BY MR. CANO:
Q When you were asked regarding the phone call about
8:00 or 9:00 o'clock by the police, you respond to them when
they asked you, "They had the girls?" You responded, "Yes?"
A No, I did not.
Q Okay. Would it be fair to say that at some point
later, you indicated to them that -- Mr. McCarty indicated to
you the girls were with them at 1:307

A At 1:30, vyes.
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Q Okay. Despite the fact that you told the police at

8:00 or 9:00 o'clock, the girls were with him?

A I did not tell the police that, once again.

Q Okay. Let's go through this again then. You were
asked -- okay. "He did? How about before 1:30? Did you talk
to them?"

Answer, "Probably 8:00 or 9:00 o'clock at night,
maybe. I was there, writing sentences all night long. Had to
write sentences for drug court; 3,000."

Question, "8:00 o'clock, had to write sentences for

drug court?”

Answer --
A That was a question?
Q Say, I will never --

MR. CANO: Your Honor, I'm going to ask the Court
to, you know, address him regarding --

THE WITNESS: You're losing me.

MR. CANO: =-- his commentary.

THE WITNESS: I don't have a copy of this transcript
to look at. I can't --

THE COURT: Do you have an extra copy so he can
follow along, or does someone have an extra copy he can follow
along?

MR. CANO: I did not bring an extra copy --

THE COURT: Okay.
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MR. CANO: -- for him, Your Honor.

MR. LALLI: Your Honor, I would also interpose an
objection. It's improper for counsel tc just start reading a
transcript. I mean, if there's a question, he can ask the
question. But it's improper for counsel to just start reading
a transcript.

THE COURT: I wait for the objections.

MR. LALLI: Okay.

THE COURT: CQkay?

MR, LALLI: Well, I'm going to interpose an
objection at this point, Your Honor.

THE COURT: Okay.

MR. CANO: Your Honor, this is proper impeachment.
He denied that he made the statement, he denies that that's
what the statement says.

THE COURT: All right. I think he's already done
that, hasn't he?

MR. CANO: Yes, and I'm just clarifying for the
record, Your Honor.

THE COQURT: Well, he -- well, I think his answer was
later or the next page, he talks about a different time.
That's his answer. I'm not -- whether it's true or not,
that's his answer, correct?

MR. CANO: Well, Your Honor, I think that's what

you're reading into the context of this. I think his answer
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was saying that he did not tell them at 8:00 o'clock or 9:00
o'clock that Mr. McCarty indicated he had the girls with him.
That's what his answer was.

THE CQURT: Okay.

MR. CANO: And in his statement to the police, he
told them that during that phone call at 8:00 or 9:00 o'clock,
that he had the girls with him.

MR. LALLTI: Your Honor --

THE COURT: Well, you can show him that, and you can
—-- and he can read it. You can show him that and say, "Does
it say that?" And if he says "no" or "yes" --

MR. CANO: Okay.

THE COURT: -- then we go from there.

MR. CANO: 1If I can approach, Your Honor?

THE COURT: Yes.

MR. CANO: All right.

THE COURT: So, just listen to the question very
carefully sir, okay?

BY MR. CANO:

Why don't we follow along together, Mr. McCarty?

A I'm not Mr. McCarty.
Q OCh, I'm sorry. Mr. Herb.
THE COURT: Well, counsel, I don't want -- Mr. Cano,

I don't want either counsel to hover over a witness --

MR. CANO: I'm trying to stay out of --
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THE COURT: -- whether it's defense or State.

MR. CANO: I only have one statement, Your Honor.
Where would you like me to stand, sir?

THE COURT: TIs it just two pages? Can we get them
copied real quick here?

MR. LALLI: Your Honor, they can --

THE COURT: Do you have an extra copy?

MR. LALLI: They can use --

THE COURT: Do you have a hard copy, Mr. Lalli?

MR. LALLI: -- my statement. My statement's going
to have notes and highlights on it, but they're welcome to use
my statements.

THE COURT: Okay. Well, if you don't have an
objection.

MR. CANO: Well, if I could just see his statements
first, Your Honor.

THE CLERK: Judge, put it on the overhead.

THE MARSHAL: Put it on the overhead, and that
way -—-

MR. LALLI: Well, it's --

THE MARSHAL: -- everybody can see it.

MR. LALLI: Well, it's not --

THE COURT: No, it's not coming in.

MR. LALLI: ~- an exhibit.

THE CLERK: Okay.
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MR. DiGIACOMO:

MR. LALLI:
statement.

THE COURT:
want you to divulge

MR. LALLI:
Honor.

THE COURT:

MR. LALLI:
THE COURT:
and then Mr. Cano,

MR. CANO:

THE COURT:

(Pause in the proceedings)

THE COURT:

our court

monitor.
MR. CANO:
THE COURT:
monitor, so she can
MR. CANO:
THE COURT:
courtroom.
MR. CANO:

if you can give your copy -—-

staff here that Mr.

146

Can't we --
If I can just show Mr. Cano my
Sure. I mean, if you have -- I don't

your work product if it --
It's more highlights than notes, Your

Okay. Well, do you have any objection
No.

-- or giving -- give Mr. Cano that one,
Yeah, that's fine.

-- to the witness.

Okay.

Actually, I was just advised by

Cano, you can put it on the
Okay.

And it will only show up on Mr. Herb's
cut it off --

Okay.

other monitors around the

-—- from the

Fair enough, Your Honor.
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MR. DiGIACOMO: Don't counsel table keep theirs

though, in this process?

THE COURT: You can put it on counsel table's as

well? Yes, but the jury will not see it on their two
monitors, correct?

THE CLERK: Yes, Judge.

THE COURT: Okay. If you can center that a little

bit to the right. Mr. Cano, is there a —-

MR. CANO: TI can't -- I don't have a way of --
THE COURT: -- did you try the focus button?
MR. CANO: -- seeing. I'd have to —--

THE COURT: Yeah.

MR. CANO: -- look at the monitor.

THE COURT: Or, can you see the focus? Because
a little blurry on my screen as well.

MR. CANO: Is that better, Your Honor?

THE COURT: Can you see it, Mr. Herb?

THE WITNESS: Yes, [inaudible].

THE COURT: Okay. Go ahead.

MR. CANO: Is that better?

(Pause in the proceedings)

MR. CANO: Is that better?

THE COURT: Can you read it, Mr. Herb?

THE WITNESS: Um-hum.

THE COURT: COkay.
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THE WITNESS: Yes, sir.
BY MR. CANO:
Q You were asked -- at the bottom of page 38, line
you were asked a question, "He did? How about before 1:307?
A Excuse me, one second. I need to -- I can't read
the bottom of that page where you're talking about. It onl
goes down to 20 on mine.
THE COURT: Right there is fine.
THE WITNESS: There you go. Thank you.
BY MR. CANO:
Q On line 23, you were asked a question, "He did?
about before 1:30, did you talk to them?"

Answer, "Probably, about 8:00 or 9:00 o'clock at
night maybe. I was here writing sentences all night. I ha
to write to sentences for drug court; 3,000."

THE COURT: And if you can push it down, because
we're into the next --

MR. CANO: Okay.

THE COURT: Okay. Just -—- there you go.

THE WITNESS: Okay.

BY MR. CANO:

0 That was your response to the police to that
question, correct?

A Yes.

Q Okay. You were also asked, "8:00 o'clock, had to
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write sentences for drug court?"

Your response was, "Say I will never use drugs
again. And I was sitting right there on the couch, writing
them all night long. My parents here, right there watching TV
with this.”

That was your response to that question, correct?

A Yes.

0 You were asked, "He called, wanting to talk to you.
What did he say to you, you know, before they went out and did
this?"

Answer, "He said the first time he called me they
were on the freeway, I think he said on their way out there.”

That was your response to that question, correct?

A I believe so. But this question is in response to
the 1:30 time here on the first page you showed.

Q Mr. Herb, my question was, that was your response to
the previous question, correct?

A Yes.

Q The next question, "Yeah, he said he had the girls?"”
Your response to that question was, "Yeah."

THE COURT: Well, read the whole -- read the whole
answer.

MR. CANO: I did, Your Honor.

THE COURT: ©Oh, I'm sorry.

MR. CANO: To line 11.
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THE COURT: ©Oh, I was locking at line 12. 12 and
13.
MR. CANO: Okay.
THE COURT: Go ahead, I'm sorry.
BY MR. CANO:
Q That was your response to that answer, correct?
A Yes.
Q Question, "Did he say he had the girls?"

Answer, "Yeah, he said he had the girls with him,"

and then there was something inaudible.

A Um-hum.

Q That was your response to that answer?
A That question, vyes.

0 Yes. Okay.

MR. LALLI: Counsel can't stop there.

MR. CANO: Yes, I can. You can do what you --

THE COQURT: Okay.

THE WITNESS: It is —-

MR. CANO: -- want on redirect.

THE COURT: OQkay. I'm going to let you go
[inaudiblel].

THE WITNESS: [Inaudible].

MR, CANO: [Inaudible] --

MR. LALLI: Your Honor, he takes it out of

THE MARSHAL: Guys, come on. One at a time.
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THE COURT: Okay.
MR, LALLI: Your Honor, I cbject. 1It's taking the
statement out of context.
THE COURT: Well, whether —-
MR. CANO: How is it taking it out of context, Your
Honor?
THE COURT: Whether it does or doesn't, Mr. Lalli,
I'm going to allow you to go on redirect.
MR. LALLI: Very well, Your Honor.
THE COURT: And if you --
MR. LALLI: That's fine.
THE COURT: 1If it's out of context --
MR. LALLI: Understood. We'll do it on redirect.
That's fine.
THE CCURT: Okay.
MR. LALLI: Thank you, Your Honor.
BY MR. CANO:
0 So, those were your answers to the police on May
25th, correct?
A Yes.
THE COURT: Well, it's -—-
BY MR. CANO:
0 And the later —-—
THE COURT: To be fair, I think to that point —-

MR. CANO: To that point.
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THE COURT: -- those are his answers.
MR. CANO: Yes.
THE COURT: Okay.
BY MR. CANO:
0 At a later point in time, you told them that you
received a phone call at 1:307?
A I told them the same thing at that time as well.
THE COURT: Sir, listen to the question.
BY MR. CANO:
Q Listen to the question I'm asking yocu, Mr. Herb. At
a later point in time during your conversation with the
police, you told them that you received a phone call at 1:307
A Yes, I did.
Q Okay. And during that phone call, you said you
received that from Mr. McCarty?
A Yes.
Q And during that phone call, you indicated that he
indicated he had the girls with them at that point in time?
A Yes.
Q Okay. Now, do you recall testifying earlier that
you said after the disposal of the weapons, you stopped over

at a gas station, a 76 gas station —-

A Yes, I do.
Q -- on direct testimony?
A Yes.
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Q And you testified that Mr. McCarty washed his hands
with a bottle of water that you gave him?

A That's correct.

Q Okay. At a previous trial, when asked regarding
that gquestion, you never indicated that he washed his hands
with a bottle of water?

A I believe I did. I'm not following.

Q Okay. Would it help to refresh your recollection if
I showed you that?

A Yes. Yes, it would.

MR. CANO: It's preliminary hearing, page 30.

MR. LALLI: Is he talking about the prior trial, or
the preliminary hearing?

THE COURT: Actually, I think your question was at
the trial, and now you're showing him --

MR. CANO: Okay.

THE COURT: -- preliminary hearing. So, let's reask
the question.

MR. CANO: All right, let me ask the question.
BY MR. CANO:

Q At a preliminary hearing, you never -- when you were
asked about that question, you never said that Mr. McCarty
washed his hands of blood?

A I don't know. On that, I'm not sure.

Q Okay. Would it refresh your recollection if you saw
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your statement?
A Sure. Yes, it would.

THE COURT: I'm sorry, counsel. Is this the
statement to the police, or is this the preliminary hearing
testimony?

MR. CANO: His response -- his testimony at the
preliminary hearing.

THE COURT: Okay. All right. I Jjust wanted to make
sure --

MR. CANO: Page 30, counsel.

THE COURT: -- everyone understood.

BY MR. CANO:

o) Go ahead and read it to yourself, starting on line
10.

A Okay. Okay.

Q Okay. Did that help to refresh your recollection?

A Yes.

Q At the preliminary hearing, when asked regarding

what happened at the [inaudible], you did not indicate that
Mr. McCarty washed his hands with a bottle of water?

A No, I did not.

Q Okay. Do you recall the questions that you were
asked regarding Corrina and Lynn?

A Excuse me?

Q Do you recall the questions asked to you on direct
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examination regarding Corrina and Lynn-?
A Oh, yeah. Sorry.
Q Okay. You were asked, who was present when the

situation regarding what happened to the girls was discussed.

A Okay.

Q And you responded that you were present, correct?
A Yes.

Q That Lynn was present?

A I think that's what I said, yes.

Q That Corrina was present?

A Um-hum.

Q That Mr. McCarty was present?

A Yes.

0 And that Mr. Malone was present?

A Yes.

Q Was there anyone else that was present?
A I don't recall. I don't think so.

Q Okay.

A Not that I recall.

Q All right. And during that conversation, you
indicated on direct testimony that Mr. McCarty and Mr. Malone

were talking to you regarding their involvement in the

situation?
A Yes.
Q Okay. And you indicated that Mr. McCarty was
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talking to you about some type of alibis?
A Okay. Yes.
Q Okay. And I believe you said Mr. Malone was talking

about something to that nature as well?

A I believe so, yes.

0] Okay. And that Mr. Malone participated in this
conversation?

A Yes.

0 Okay. Do you recall at the preliminary hearing when

you testified regarding that situation, you indicated that Mr.
Malone didn't say anything?

A I don'’t recall.

Q Would it help to refresh your recollection if I
showed you your transcript?

A Sure. Yes, it would.

Q Okay.

MR. CANO: And counsel, this is preliminary hearing,

page 38, 39.

BY MR. CANO:

Q That's page 38.

A Okay.

Q Does that refresh your recollection?

A Yes.

Q Okay. When you were asked regarding who said what,

and what happened during that conversation, you actually
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A

Q

relationships here --

A

Q

You're familiar with Red?

A
Q
A
Q
A
Q
A

Q

Sportsman's?

A

Q

her drugs from Mr. McCarty?
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Okay. Yes, I did in that statement.

Okay. I want to talk to you a little bit about some

Okay.

-—- amongst some of the players that we have here.

Yes.

But you didn't know her real name?
No.

You just knew her by Red?

Yes.

Okay. You knew that Red sold drugs?
Yes.

And you knew this because you saw her do this at the

Yes.

Okay. Did -- to your knowledge, did Red get any of

From Mr. McCarty, no. Not that I know of.

Okay. Did you ever give any drugs to Red?

No.

Okay. Do you know a person by the name of Trey?
I don't know.

You don't know? Or you —-
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I don't know.
-- you do know?
I don't know.
You do not know a person named Trey?

I do not know a person named Trey.

ORI A ol A C

Okay. Would there be any reason why your father
would know a person named Trey?
A I don't know.

MR. LALLI: Objection, assumes facts not in
evidence.

MR. CANQO: That's completely in evidence. They
asked that from his father, Your Honor.

THE COURT: Well it's his --

MR. LALLI: His testimony was he didn't -- he did
not know a person -- the name Trey did not ring a bell to him.
He wasn't sure about‘that.

MR. CANO: No. The father's testimony said he was
familiar with that name. He doesn't know if he met the
person.

THE COURT: But also you're asking him why his
father -- you're asking him to speculate. 5o, I'm going to
sustain the objection.

BY MR. CANO:
0 Do you know Victoria's cell number?

A No. Not to —-
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Did you ever call -~
I don't remember.
Did you ever call Victoria on her cell phone?
I don't recall. 1It's possible.

How would you call her on her cell phone if you

didn't know her number?

A

I said I don't know her number now. I thought

that's what you asked me. I do not remember the number.

Q

bR ORI S R

Q

So, you did know her number?

I probably did. I don't know.

Okay. And you do -- you did know Victoria, correct?
Yes.

And you knew Victoria sold drugs?

Yes.

And you know that she got some cof those drugs that

she sold from Mr. McCarty?

M

- CH S - O R o

That's correct.

And you yourself had given her some drugs to sell?
Actually, I didn't give her any drugs.

Okay. You knew a person named Black?

I've heard the name. I don't know the person.

Did you know Christina to be known as "Island girl?"
No,

Did you ever give drugs to Christina to sell?

No, I don't believe I gave her any to sell.

Verbatim Digital Reporting, LLC 4 303-798-0890

2644




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

160

Q Did you sell drugs to Christina?
A I believe I have, yes.
Q Did you know that Mr. McCarty ever -- if -- to your

knowledge, do you know if Mr. McCarty ever gave Christina
drugs to sell?

A I do not know.

Q During the time frame in question, we're talking May

of 2006, you were working at Creel Printing, correct?

A That's correct.

Q On that Wednesday, May 15th, you didn't go to work?
A Actually, I did go to work.

Q You did go to work?

A Yes, I clocked in. And then I believe I clocked out

right after that.
Q So, to your knowledge, you believe you clocked in,

and you clocked right back out?

A I believe so.

Q Okay.

A It was like -- I'm not sure.

Q Would it help to refresh your rececllection if you

saw a time sheet from your work over at Creel?
A Yes, it would.
MR. CANO: I don't know if you have this, counsel.
MR. LALLT: Yes.

MR. CANO: May I apprecach, Your Honor?
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Q

sir?

(OIS &

work,

THE COURT: Yes.
THE WITNESS: No. According to that, I didn't.
CANO:

Does that help to refresh your recollection now,

Yeah.

So, on Wednesday, May 17th, you didn't go to work
Apparently not.

Okay. But on Thursday, May 18th, you did go to

and I think as you indicated, you clocked in, and you

clocked out?

A

That's possible. I don't remember looking at the

date on that one. But I did on the one you seen.

Q
showed

A

BY MR.

(OB A o L ©.

Would it help to refresh your recollection if I
you this again?
Sure.
MR. CANO: If I could approach again, Your Honor.
THE COURT: Yes.
THE WITNESS: Okay.
CANO:
Did that help to refresh your recollection?
Yes.
You clocked in at 4:387
Yes.

Clocked out at 5:14 a.m.?
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that morning?

A

Q

A

Q

working there, I believe it was in 2003, correct?

A

Q

A

Q
policies,

A

Q
works?

A

Q

you received these procedures and policies, correct?

A

Q
A
Q
A
Q
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Yes.

So, you went to work for approximately 45 minutes

That's correct.
Or maybe even a little bit less?
Something like that.

Okay. Now, when you went to Creel -- you started

2004, I believe.

QOkay.

April 2004.

2004. You -- they gave you their procedures and
correct?

That's correct.

And the procedures and policies of how the company

Yes.

All right. You had to sign off on some forms that

Yes, that's correct.

Actually, you did drug testing?
They didn't drug test.

They didn't drug test?

No.

Okay. 8o, you never took a drug test from Creel?

Verbatim Digital Reporting, LLC ¢ 303-798-0890

2647



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

163

A Not to my knowledge -- my memory, no.
Q Did you remember signing off on any forms saying
that they had like a zero tolerance —-- zero tolerance policies

regarding drugs or drug usage?

A I don't remember. But most likely, yes.
Q Okay.
A That's pretty standard for any employer.

MR. CANO: Court's indulgence, Your Honor.
THE COURT: Sure.
BY MR. CANO:
Q Part of the policies and procedures were if you got
injured on the job, to report those injuries, correct?
A Yes.
Q And you didn't report any injuries to your job at
Creel Printing?
A No.
Q Okay. The day that you interviewed with the police
back on May 25th, you had an injury to your hand, correct?
A That's correct.
Q They even indicated to you that you had a cut on
your hand?
A Yes.
Q Okay. Now, earlier on direct testimony, you were
asked by Mr. Lalli whether or not you had inflicted any

injuries on Victoria Magee in this case, correct?
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A I believe so.

0 And you denied that?

A Yes.

0 Okay. If you had admitted that, would it be fair to

say that you would have been held responsible for her death?

A I don't know.

Q Okay. But you never -- okay. And you also denied
any injuries to Charlotte Combado, correct?

A Yes.

Q But if you would have admitted that to police, that
you hurt them or injured them out in the desert, fair to say
that you would have been liable for her death as well?

A Yes.

Q Now, you said before that your freedom was very,
very important to you, correct?

A Yes.

Q OCkay. And you realize that in this case, you were

originally charged with murder counts?

A Yes.

Q Along with conspiracy to commit murder counts?
A That's correct.

Q Along with a robbery count?

A Yes.

Q Kidnapping counts?

A Yes.
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Q Battery with substantial bodily harm, things of that
nature, correct?
A Yes.
Q But as a result of your ccoperaticon in this case,
you actually pled guilty to something substantially less than

what you were originally charged with, correct?

A Yes.

Q You actually pled guilty to accessory after the
fact?

A That's correct.

Q Okay. Kind of like how you filled in the words to
the police, after the fact, correct?

A Yes.

Q And that charge that you plead guilty to, it's a

felony, correct?

A Yes.
Q So, that would have been your third felony, correct?
A Yes.

Q And that charge that you pled guilty to, there is a
penalty between one and five years?
A That's correct.

Q And that charge that you pled guilty to also is

probationable?
A That's correct.
Q So, you could potentially get probation resulting
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A That's correct.

Q Okay. And you haven't been in custody since about

maybe three months after this incident; is that a fair

statement?
A That's correct, yes.
Q So, sometime in, I don't know, the summer, July,

August, somewhere around there, you were released from

custody?

A Well, I was released from county jail on house
arrest.

Q Okay. You were released from county jail on house

arrest sometime in that summer, July or August?

A End of September.

Q September?

A The end of August, halfway -- and most of September,

until I went to the first sentencing date.

Q Okay. And at that point in time were you released

from house arrest?

A Yes.

Q Okay. So, we're talking at the end of September,

early October, you were no longer on house arrest?

A That's correct.
Q Okay. And since that point in time,

in custody on this case?
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A That's correct.

Q You've been able to spend time with your family?

A That's correct.

Q You've been able to spend time with your son?

A Yes.

0 Your father and your mother?

A Yes.

Q As well as your brother?

A Right.

Q Okay. You haven't been sitting in jail, in custody?
A No.

Q You haven't been shackled and taken into courtrooms

for whatever reasons, in shackles, correct?
A No.
0] Okay. You haven't had to sit for the last five
years and eat food that they would feed you at the jail?
A No, I didn’'t.
Q Okay. You've been able to go cut and eat whatever
food you want?
A That's correct.
MR. LALLI: I'm going to object as to relevance at
this point, Your Honor.
THE COURT: I think it's a little cumulative at this
point. I'm going to sustain the objection.

BY MR. CANO:
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Q So, it's fair to say that you've been free for the
last five years?
MR. LALLI: Objection, asked and answered.
THE COURT: Sustained.
BY MR. CANO:
0 And in order to maintain that freedom, you had to

testify for the State in this case?
A That's correct.

MR. CANO: No further questions at this time.

THE COURT: All right. Any redirect?

MR. LALLI: Yes, Your Honor. We may already have
this in evidence. But if not, I would like to mark this, the
Agreement to Testify. I think it's in evidence.

(Pause in the proceedings)
MR. CANO: If we could approach, Your Honor.
THE COURT: All right.
(Bench conference)

MR. CANO: He's going to try to admit the Agreement
to Testify at this point in time. I'm going to be objecting
to that. I think it's -- he's trying to vouch for the
witness. Because I know -- if I can anticipate his argument,
I think contained in there is like whether or not he's going
to testify truthfully or not. I don't think it's proper for
him to admit that Agreement to Testify.

MR. LALLI: A couple of things. Number one,
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whenever you have a witness that testifies pursuant to an
Agreement to Testify, the statute requires that the agreement
be admitted into evidence, and that the jury be allowed
inspect it.

Number two -- and I have Sessions, if the Court
would like to see 1t. But when defense counsel attacks the
credibility of a witness based upon that agreement, we are
allowed to enter the entire unredacted agreement, including
the portion that discusses their requirement to testify
truthfully. And so that's what I'm going to do pursuant to
the statute, and pursuant to Sessions.

THE COURT: Anything else?

MR. CANO: If the Court is going to allow him to
introduce it, I would suggest that we redact the part about
him testifying truthfully as to what his understanding is on
it.

MR. LALLI: Well, based upon --

THE COURT: I'm going to overrule the objection.

MR. LALLI: Thank you.

(Bench conference ended)
REDIRECT EXAMINATION
BY MR. LALLI:
Q Mr. Herb, I wanted to talk to you first about your
obligations in this case, pursuant to the agreement that you

entered with the State of Nevada, okay?
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A All right.

MR, CANO: Your Honor, I'm going to object at this
point in time, pursuant to the conversation we had at the
bench.

THE COURT: All right.

MR. LALLI: Your Honor --

THE COURT: I'm going to overrule the objection.

MR. LALLI: Thank you. And I would just note for
the record the Sessions case, Your Honor.

BY MR. LALLI:

Q There was an agreement, a written agreement that was
prepared, and signed by you and your attorney, as well as I
believe Mr. DiGiacomo, on behalf of the State; is that
correct?

A I believe that's correct.

MR. LALLI: May I approach the witness, Your Honor?

THE COURT: Yes.

BY MR, LALLI:

Q I'm going to show you what we've marked as State's
proposed Exhibit No. 222. Just have a look at that, Mr. Herb,
if you would. You don't have to read it, but just kind of
thumb through it. And my question is going to be whether that
appears to be a fair and accurate copy of the agreement signed
by you, your attorney, and a representative of the State of

Nevada?
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A Yes, it is.
MR. LALLT: Your Honor, I would move for the
admission of that exhibit.
MR. CANO: Objection, Your Honor.
THE COURT: All right. It will be admitted.
(State's Exhibit 222 is admitted)
BY MR. LALLI:
Q The agreement requires certain things of you; is

that true?

A That's correct.

0 One of those is an obligation to be truthful?

A That's correct.

Q And it says, "Abiding all else, it is understocod

that this agreement requires from Donald J. Herb an obligation
to do nothing other than to tell the truth.”

A That's correct.

0 Is that what it says?

A Yes, it is.

Q And whc determines under this agreement whether

you've been truthful?

A To my knowledge, the Court.

Q The Judge does?

A Yes.

Q So, that's not something that the State can do, or

anybody else can do; it's up to His Honor to determine whether
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MR. CANQO: Objection as to speculation, Your Hono
MR. LALLI: Your Honor, that's what the agreement
says.
THE COURT: 1I'm going to overrule --
MR. LALLI: It's not speculation.
THE COURT: I'm going to overrule the objection.

BY MR. LALLI:

Q I just want to go back and clarify a few things with

you.

During cross-examination, Mr. Cano asked you some
questions about the girls being missing. And you had made
some reference to, there were two times when the girls were

missing. Do you recall that?

A Yes, I do.

Q Were the girls missing on more than one occasion?

A Yes, they were.

Q What was the first occasion that the girls were
missing?

A The first occasion, I would -- to my knowledge,

would be that Friday, Saturday, and Sunday, the three days
prior to -- or four days prior to the incident in question.

Q So, that wasn't related to their ultimate
disappearance and being found dead?

A No.
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Q S0, there were actually two times. This trial is
about the second occasion; is that true?
A That's correct.
Q Mr. Cano asked you about some of the statements that

you had made to the police. Do you recall those questions?

A Yes,

Q Specifically, he had asked you about the point in
time in your second statement to the police when you tell the
police that you would provide them with information, with
truthful information about what had occurred out on the
evening when you show up to that area in Henderson; do you
recall that?

A Yes.

Q Do you remember -- do you remember what you told the
police at that point with respect to your involvement, or lack

of involvement? Do you remember exactly what you said?

A No, I do not.

Q Would it refresh your recollection to review your
statement?

A Yes, it would.

MR. LALLI: Mr. Cano, it's the second statement, and
it's page 88.
BY MR. LALLI:
Q What I'd like you to do, Mr. Herb, is start reading

to yourself at page 11.
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:\ 112

Q Line 11, I'm sorry. I'm on page 88. And read down.
What are you telling the police at that point with respect to
your involvement in murders?

A I tell them, "I didn't kill anybody. 1I'll testify,
whatever, but I didn't murder anybody."

Q So, you're telling them, "I'll testify, I didn't
murder anybody," correct?

A That's correct.

Q And what is the question that preceded that
statement? "What we've established, we've established that
you kind of helped them out a little bit?" That's the

question, correct?

A Yes, that's the question.

Q And the answer is, "Right."”

A Yes.

Q So, you made it pretty clear to the police that you

weren't responsible for murdering anybody?

A That's correct.

Q Mr. Cano asked you questions about conversations you
had with family members, bail bondsmen, several individuals
while you were in custody at the Henderson Police Department.
Do you remember --

A Yes.

0 ~- that?
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A Yes, I do.
Q And Mr. Cano asked you about a conversation that you

had with your brother about getting rid of some evidence?

A Yes.

0 Do you remember that conversation?

A Yes, I do.

Q Can you explain to the jury what you were talking
about?

A I was telling my brother to flush the drugs that he

had in his car down the toilet.

Q Whose drugs were those?
A Mine.
Q The drugs that you used during this period of time

to sell to other individuals?

A Yes, that's correct.
o] What was your concern in getting rid of the drugs?
: Just that they would come search the house for

evidence in the murder case, and they would find the narcotics
and charge me for that.

Q Who's they?

A The police.

Q So, you —-- your concern was that the police come
back, they're going to find your drug stash?

A That's correct.

Q And you were telling your brother, get rid of the
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drug stash, basically?

A That's correct.

Q Was that evidence related in any way to the murder
of Victoria Magee or Christina Combado?

A No, it was not.

Q There were a lot of questions related to the
telephone calls, and the sequence of telephone calls that you
had with Jason McCarty. Do you remember those questions?

A Yes, I do.

Q In the transcript of that second statement that you

gave to the police?

A Yes.

0] Do you remember that?

A Yes, I do.

Q Explain to the jury how that transcript reads with

respect to the times.

A It starts out at the top of the page, before the
page he showed me, they're asking me about the 1:30 phone
calls. And I'm telling them about the 1:30 phone calls, and
how many there are. Then I'm not sure if it's the same
detective, or another detective jumps in with the thing about
-— something about 8:30. I tell him I talked to him at 8:30.

And at the bottom of the second page, he referred to
it -- tells right on there, at 8:30, I said he called me and

asked if I was going to come out to play. I said, no, I have
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to write sentences.

It was -- they're asking about two different phone
conversations. And the line that he was taking out of context
was talking about the 1:30 conversation. The first time he
called me at 1:30, not the first time he called me at 8:30.

Q So, you explained to the police that the call when
Mr. McCarty tells you that the girls are with him, that's
clearly the conversation that you have with him at 1:00 or

1:30 in the morning?

A That's correct.

Q You make it pretty clear for them, don't you?

A Yes, I do.

Q Mr. Cano also asked you about your testimony from
the preliminary hearing with respect to alibis. Do you recall
that?

A Yes.

Q Do you remember having a discussion with Domenic

Malone with respect to an alibi?

A Yes, out at the side of the road by the Hoover Dam
area, where we got rid of the evidence at.

Q Do you recall whether you testified about that at

the preliminary hearing?

A I do not recall.
QO Would it refresh your recollection to review the
transcript?

Verbatim Digital Reporting, LLC ¢ 303-798-0890

2662




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

178
A Yes, it would.
MR. LALLI: Preliminary hearing, page 36. May I
approach the witness?
THE COURT: Yes.

BY MR. LALLI:

Q If you would read to yourself line 23 on that page.

A Okay.

0 Did you in fact testify about Mr. Malone and an
alibi?

A Yes, I did.

Q And what he told you?

A Yes, I did.

Q What did you say?

A I said exactly what I just said, that he was -- his

wife was at home, she was going to say he was home with her
all night.

Q He told you that his wife was going to be his alibi?

A That's correct.

Q And you testified to that at the preliminary
hearing?

A That's correct.

Q You didn't say that Mr. Malone was asleep?

A I believe I said he was asleep at a conversation at
the Sportsman's, is what Mr. —-- was —-

Q Correct.
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A -- referring to.
Q Correct. But with respect to Mr. Malone talking
about an alibi, he told you that?
A Yes.
Q And you testified to that at the preliminary
hearing?
A Yes, I did.
MR. LALLI: Your Honor, that concludes redirect.
THE COURT: Any recross?
MR. CANO: O©h, yeah.
RECROSS-EXAMINATION
BY MR. CANO:
Q Let's talk a little bit about your Agreement to
Testify.
A All right.
Q Prior to your Agreement to Testify, you're in
custody at the Henderson Police Department jail?
A That's correct.
0 Prior to that, you're trying to contact your family
to try to get yourself an attorney?
A That's correct.
Q And at that point in time, you requested the
assistance of an attorney?
A Oh, excuse me?

Q At that point in time while you're in custody in
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jail and making phone calls to your family, you had already
requested the assistance of an attorney?

A That's correct.
0 And the police were not allowed to talk to you at

that point in time?

A That's correct.

Q Okay. And so you did get the assistance of an
attorney?

A Actually, I hired my own. But yes, I did.

0 Okay. And that person happened to be Mr. Durham

[phonetic]?

A That's correct.

Q Okay. And with Mr. Durham's assistance, you were
able to negotiate yourself plea negotiations, correct?

A Yes. He negotiated me a plea agreement. That's
correct.

Q And also as part and parcel of that plea

negotiation, you also signed an Agreement to Testify, correct?

A That's correct.

Q You signed that Agreement to Testify on July 19th of
'067?

A I believe so. I'm not exactly sure of the date.

MR. CANO: If I could approach, Your Honor?
THE COURT: Was there a stipulation, State? Do you

know the date it was signed?
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MR. LALLI: That sounds

agree that it

THE COURT: Okay. All right.
MR. CANO: All right.
MR. LALLI: That was the date.

BY MR. CANO:

Q On the 19th, you signed

A Okay.
Q According to the State,
the 19th, you signed an Agreement

disagree with that?

A No. I was just waiting
guestion.

Q Okay.

A That's correct.

Q And that was on the 19th as well?

A Yes, it was, I believe.

o) And it was in conjunction with this Agreement to
Testify, correct?

A Yes.

0 All right. So, you had

you ever got up to testify at the preliminary hearing?

A That's correct.
Q Okay. Now,

about the girls at 8:30,

was signed on that date.

And you also signed a Guilty Plea Agreement?

if you had told the police that you knew

that would have made you more

181

right, Your Honor. We'll

Thank you.

an Agreement to Testify?

they agree with us that on

to Testify. Would you

for you to ask me a

your deal in place before
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involved with this case than if you had learned about them

being with Mr. McCarty and Malone at 1:30;

statement?
MR. LALLT:
gquestion.
THE COURT:
MR. CANO: Okay.

BY MR. CANO:

Q If you told the police that you knew that the girls

were with McCarty and Mr. Malone at 8:30,

you more involved in this case,

with Mr. McCarty or Malone at 1:30 in the morning?

MR. LALLTI: I'm going to object --

THE WITNESS: I don't know.

MR. LALLI: =-- as to --

THE COURT: Hang on, sir.

MR. LALLI: -- the nature of the question, Your
Honor. What date are we talking about? When? During what
conversation?

THE COURT: So, foundation?

MR. LALLI: The question is vague.

THE COURT: Foundation? All right, I'm going to
sustain the objection.
BY MR. CANO:

Q During the conversation that you had with the police

I'm going to object to the nature of the
It's compound and confusing.

Restate your question,

182

is that a fair

Mr.

Cano.

that would have made

than as opposed to them being
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on May 22nd -- I mean, May 25th, the second one, of 2006.
A Okay.
Q If you had told the police that you knew that the

girls were missing since 8:30 p.m., as opposed to 1:30 a.m.
the following day, that would have made you a little bit more
involved in this case, correct?

A I believe so. But once again, you confuse me with
your question. You Jjust —-

Q So, your answer is, you believe so?

A Hold on. Can I finish what I was saying, please?

THE COURT: No. He said, "I believe so, but I'm
confused by the question." I think that --

MR. CANO: Okay.

THE COURT: -~ was his answer. So, if he's —-

MR. CANO: All right, well let me see if I can't
clarify the question.
BY MR. CANO:

Q On May 25th at 10:00 p.m. when you're talking to the
police for the second time --

A All right.

Q -— if you had admitted to them that you had known
about the girls being with Mr. McCarty and Mr. Malone at 8:30
in the evening, that would have made your involvement in this
case greater?

MR. LALLI: I'm going to object.
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THE WITNESS: I don't think so.
MR. LALLI: That calls for --
THE COURT: Hang on, sir.
MR. LALLI: -- speculation.
THE COURT: I'm going to sustain the objection.
BY MR. CANO:

Q When you get off that stand, you're going to be able
to be free and walk out c¢of this courtroom, aren't you?

A I don't know. I can't say I'll be free, but I'll be
able to walk out of this courtroom until I go to sentencing,
yes.

Q All right. And you haven't been sentenced until you
finish testifying, correct?

A That's correct.

Q And you expect that you're going to get probation
for your cooperation in this case?

A I would hope so, but I don't expect anything.

MR. CANO: Nothing further, Your Honor.
THE COURT: Anything further?
FURTHER REDIRECT EXAMINATION
BY MR. LALLI:

Q Have you ever been promised prebation by either Mr.
DiGiacomo or myself?

A No, I have not.

MR. LALLI: Nothing else.
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THE COURT: Any on that issue, Mr. Cano?

MR. CANO: Nothing, Your Honor.

THE COURT: Any questions by any of the jurors?

Yes.

THE MARSHAL: Yes.

THE COURT: We have a question or two, a couple.
Counsel, approach.

(Bench conference)

THE COURT: We're waiting for the two gquestions,
maybe three. And this is it for today? We have three. Maybe
four. I don't know if I understand the first question. Maybe
you guys will understand, but I don't.

MR. CANO: As to the first one, I think it's

speculative. As to the second cone, I have no objection.

MR. LALLI: We have no objection to that.
MR. CANO: But it goes to [inaudible] else's intent.

THE COURT: Let me look at it. The problem is, the

way the question is written makes it -- our constraints are I
can't change the question. It says, "To your knowledge, was
the intent always to murder?" I don't think it's appropriate

for me to ask that question. And it says, "Where did you get
your drugs that you would sell?" Any objection to that
question?

MR. LALLI: No.
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THE COURT: Okay, I'll ask that one. Was there any

emotions for --

MR. LALLI: Okay, no objection.

MR. CANO: [Inaudible] his demeanor?

MR. LALLI: Or did he say anything about it
[inaudible].

MR. CANO: [Inaudible] expressing emotions.

THE COURT: 1I'll ask it as is. Here's the next o
There's three parts to this gquestion. Actually, it's --
Cliff, for —- we have a note here from Juror No. 1l4. And i
not clear to me as whether or not the top question has been
x'd out or not.

JUROR NO. 14: Yeah, it [inaudible]. I decided I
didn't —-

THE COURT: Okay. Do you --

JUROR NO. 14: -- want to ask it.

THE COURT: No, it's up to you.

(Bench conference ended)
" THE COURT: Do you want that question asked?

JUROR NO. 14: Sure. Ask it.

THE COURT: Okay.

JUROR NO. 14: Let's clarify.

THE COURT: All right.

(Bench conference)

THE COURT: I wonder if he wants us to read them
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that order. Okay.

MR. DiGIACOMO: [Inaudible].

UNKNOWN MATLE SPEAKER: [Inaudible].

THE COURT: Okay. All right.

(Bench conference ended)

THE COURT: 1Is that it?

MR. LALLI: Yeah, no objection.

THE COURT: Okay. All right. All right, sir, we
have a couple gquestions by some of our jurors for you. As
had previously mentioned before that I have to make a legal

determination as to whether or not all the questions can be

answered. And one of the questions, I'm not going to ask t
witness.

"Sir, where did you get your drugs that you would
sell?"”

THE WITNESS: From some people I know in town.

THE COURT: "On your way home with Mr. Malone in
car, did he express any emotions about what had happened wi
the girls in the desert?"

THE WITNESS: No.

THE COURT: "What did McCarty say his reason was
leaving your car in Arizona?"

THE WITNESS: He said they were leaving town, the
weren't coming back. They were just going to leave it righ

there. He didn't really give me another reason besides tha
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THE COURT: "Why did you drive out to get your green
car alone?"” And in parenthesis, "Without a second driver.”

THE WITNESS: Oh, because I was going to leave the
white car there and get the green car.

THE COURT: "Why after knowing the girls were dead
did you still follow them and'help get rid of evidence?"

THE WITNESS: At the time, I thought they were my
friends, so I was just helping them out. There wasn't any —-
I don't know what you call it, like motive for helping them or
anything like that. Just, they asked me to help, I helped
them.

THE COURT: Any follow up by the State?

MR. LALLI: Just two areas.

FURTHER REDIRECT EXAMINATION

BY MR. LALLI:

Q Mr. Herb, why would you exchange out -- or why would
you want to exchange out the white car for the green car?

A Because the white car doesn't mean anything to me.
It's paid for, it's a piece of junk. But the green car is
more lmportant. I'm making payments on it. That's on my
credit report and all that. Sc, I need the green car more

than I need the white car.

0 It had more value to you?
A Yes.
Q With respect to who you -- who you were buying drugs

Verbatim Digital Reporting, LLC ¢ 303-798-0890

2673




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

189
from at this period of time, did you know an individual by the

name of Ramaan Hall?

A No.

Q Trevon Hall?

A Not to my knowledge.

Q Trey?

A No.

Q Trey Black?

A No.

Q Assuming I'm talking about all of those names being

associated with the same person, did you ever purchase drugs
from that individual?
A No.
Q All right. Thank you.
MR. LALLI: Nothing else.
THE COURT: Anything further, Mr. Cano?
MR. CANO: Yeah.
FURTHER RECROSS-EXAMINATION

BY MR. CANO:

Q So, the green car -- the green Alero had more value
to you than what had happened out -- to the girls in the
desert?

MR. LALLI: Objection, Your Honor.
THE COURT: 1It's sustained.

MR, CANO: Nothing further, Your Honor.
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THE COURT: Any additional question by any of the
jurors? No additional questions.,

Thank you, sir, for your testimony. You are
excused.

THE WITNESS: Thank you, Your Honor.

THE COURT: Ladies and gentlemen, due to the
scheduling issues, as well as the length of Mr. Herb's
testimony today, I think we are done for the day; is that
correct, State and defense?

MR. LALLI: That's correct, Your Honor.

MR. PIKE: Yes, Your Honor.

THE COURT: Okay.

MR. CANO: Yes, Your Honor.

THE COURT: Usually, I try to give you a better idea
of the time frame. But we just -- things went a little faster
than expected. And so we're going to adjourn for the evening,
and we're going to have you come back tomorrow at 10:00
o'clock.

So during this -- and again, we do expect to leave
no later than 5:00 tomorrow. Maybe earlier, but no later than
5:00 tomorrow. And if it does look like we will go past that,
I will tell you as soon as possible. But right now, 10:00
o'clock to 5:00 o'clock for tomorrow. And I will tell you,
probably Wednesday, we will adjourn at 3:30 as opposed to

5:00. Wednesday, more than likely, 3:30.
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Ladies and gentlemen, during this recess, it is your
duty not to converse among yourselves, or anyone else on any
subject connected with the trial, or to read, watch or listen
to any report of or commentary on the trial by any person
connected with the trial, or by any medium of information,
including without limitation, newspaper, television, radio, or
the Internet. You are not to form or express an opinion on
any subject connected with this case until this matter is
submitted to you.

And one other thing, ladies and gentlemen.
Initially, when you were called for jury service, we advised
you that this trial should take approximately six weeks. The
attorneys have told me that they are right on schedule for
this case, if not a little ahead of schedule. But things
change, but we are on schedule. All right? Have a good
evening.

(Jury recessed at 2:37 p.m.)
(Outside the presence of the jury)

THE COURT: Mr. Cano, it may have been you, or
perhaps Mr. Lalli. On one of the juror's questions that you
-- it may have been you, or Mr. Lalli. So, one of you may
have wanted one of the questions that the Court did not give.
I'm not sure. Was that you, Mr. Cano, or?

MR. CANO: Yeah, that was Mr. Lalli.

THE COURT: Okay. Do you want to put that on the
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record, Mr. Lalli?

MR. LALLI: Well, we didn't oppose it. It's not --
I don't gquibble with the Court's ruling on that.

THE COURT: Okay.

MR. LALLI: If the Court wants to make a record on
it, I mean we're -- certainly, we don't oppose that. But I'm
not going to quibble over which questions the Court has
decided are appropriate or are not.

THE COURT: I'll just put it on the record. It was
from Juror number 10. "To your knowledge, was the intent
always to murder the two girls?"

And the Court felt that that was not an appropriate
question because it would call for speculation of this
witness. 8o, I did not ask that question.

MR. LALLI: And I would just say that we do not
necessarily disagree with the Court's analysis on that, Your
Honor.

THE COURT: All right. And I will need --

MR. CANO: Nor do we, Your Honor.

THE COURT: Okay. Great. Okay. And I will need --
before this case is submitted to the jury, and the Agreement
to Testify, I'll need to personally review that, because I do
need to see if there's any irrelevant information contained
within the Agreement to Testify.

MR. LALLI: Your Honor, on that point, Mr. Cano had
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interposed an objection, and had requested that the
information related to the truthfulness requirement be
removed. And in response to that, I would just c¢ite the Court

to Sessions vs. State, which is cited at 111 Nevada 328. It

is a 1995 case.

And it talks about the District Court's discretion
to allow information regarding the requirement of truthfulness
in response to a defense attack on the witness's credibility
attributed to the plea agreement, which was precisely what Mr.
Cano did on cross-examination of Mr. Herb.

So, in response to that, we included the portion on
truthfulness in the Agreement tc Testify. And that was based
upon Sessions.

THE COURT: And I think that's found —-

MR. CANO: And --

THE COURT: -- in head note 4 of Sessions. Yes, Mr.
Cano?

MR. CANO: Yes, Your Honor. And as I think State ——
the State, and I think the Court might agree, it's at the
Court's discretion. Our position is that that section of
agreement is witness vouching. That's improper. That's why
we asked that it be redacted.

THE COURT: Okay. All right. Thank you. Anything
else before tomorrow at 10:007?

MR. DiGIACOM(O: Only =~ I talked to Mr. Pike.
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Because we're moving along so fast, we have our DNA expert,
who's unavailable until Friday. We think that Gerry Collins,
our last witness, will be on the stand on Thursday afternoon.

I think that the defense has agreed that if that
happens, and he's still on the stand Thursday afternoon, that
we can call the DNA expert Friday morning, and then go back to
-— Detective Collins is the last witness, because Detective
Collins will be very lengthy. And the analyst is from Bexar
County, Texas. So, he's going to fly in late Thursday,
testify Friday, and then we can get him out back on a plane
for the weekend.

THE COURT: 1Is that correct, Mr. Pike?

MR. PIKE: That's correct, Your Honor. And I
believe at that point in time, all of the exhibits that will
be relevant to the testimony will have been admitted. If
they're not, they'll be admitted for purposes of the testing
that was done on them. So, I think that that would keep us on
schedule, as well as aveoid additional expense to the State.
And it does not prejudice the defense case in any way, so.

THE COURT: I appreciate the accommodation between
the parties on this particular issues. And the parties were
going to exchange jury instructions today or tomorrow?

MR, PIKE: - We had two secretaries call in sick, and
we only have four. And so I went in during the lunch break,

since we had an additional half hcour. I put in a couple more.
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I will send them to the Court before 5:00 o'clock tonight, as
well as email them to the prosecuting attorneys.

THE COURT: And is there some way -- this is
directed to both sides -- that State, when you lcocok at the
defendant's, if you can just email my law clerk again, CC the
defense, as far as saying, we object to instruction 1, 7, and
9, whatever it may be, or the one dealing -- you know,
somehow, identify the cnes you object to. And Mr. Pike, you
do the same, so I can start looking at it and looking at the
case law that you've cited.

MR. LALLI: We'll do that, Your Honor.

MR. PIKE: Thank you. And I think we're both
operating off of the Court's instructions from the previous
trial. I have a proposed Verdict form. Should I include that
in the proposed?

THE CQURT: Yes, please.

MR. PIKE: Thank you.

THE COURT: Well, I mean, you know, please make your
objection, because you know, the Supreme Court could say the
instruction I gave is wrong, so.

MR. PIKE: Right. And I anticipate making the
objections contemporaneous with the decision, and then the
Court will go through each of the proposed ones, and we'll
follow the format that I've done with Your Honor before.

THE COURT: I don't assume anything. Okay.
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MR. PIKE: Okay.

MR. DiGIACOMO: Judge, I have a question about
Wednesday. You said you wanted to finish about 3:30 on
Wednesday?

THE COURT: Right.

MR. DiGIACOMO: Assuming our schedule holds, that
will be two witnesses. We have the expert, the cell phone
expert that we both want. 5o, we're going to call them. And
then there's somebody else that has to go up on Wednesday. I
can't remember. Oh, the fingerprints. And so are you
planning on starting at 9:307?

THE COURT: 9:30 on Wednesday.

MR. DiGIACOMO: So, basically 9:30 to 11:30. All
right. That should be plenty of time to get those two
witnesses done and then we'll have some on --

THE COURT: When you said 11:30 -- you said 9:30 to
11 -~

MR. DiGIACOMC: 9:30 -- I'm sorry. 9:30 to 3:30.

THE COURT: Yes.

MR. DiGIACOMO: We should have that time, with an
hour and 15 minutes for Charlie for lunch, we should be
perfect.

(Pause in the proceedings)
MR. CANQO: Your Honor, just for the Court, I have a

couple appearances in the morning, but they should be done
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THE

COURT: Do you think T should contact them,

do you think you have enough time?

MR.

THE

MR.

MR.

THE

(Court recessed at 2:43 p.m.,

CANO: No, we'll have plenty of time.
COURT: If you ever need me, I'll do it.
CANO: All right. Thanks, Your Honor.
PIKE: Thank you.

COURT: Thank you.

(Pause in the proceedings)

Tuesday, January 24, 2012, at 10:00 a.m.)

* * * * *
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LAS VEGAS, NEVADA, MONDAY, JANUARY 23, 2012, 9:22 A.M,

hope your weekend was pleasurable. We're going to start up

today.

your name for the record.

D-o-n-a-1-d. Middle name, J-a-y. Last name, H-e-r-b.

BY MR. LALLT:

i O R N &

Q

recent job?

A

Q

A

(Court was called to order)
(In the presence of the jury)

THE COURT: Good morning, ladies and gentlemen. I

And State, please call your next witness.
MR. LALLI: Your Honor, the State calls Donald Herb.
DONALD JAY HERB, STATE'S WITNESS, SWORN

THE CLERK: Please be seated. And state and spell

THE WITNESS: My name is Donald Jay Herb.

THE COURT: Go ahead, State.
MR. LALLI: Thank you, Your Honor.

DIRECT EXAMINATION

Mr. Herb, how old are you?
I'm 35.

Do you work?

Right now, no.

What have you -- what is your -- what was your most

I worked for Southwest Linen Company.
What did you do for Southwest Linen?

Basically, an engineer and maintenance.

Verbatim Digital Reporting, LLC ¢ 303-798-0890
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Q So, you're in between jcocbs right now?

A Yes, sir.

Q I want to direct your attention to May of 2006.
Were you living in Las Vegas at the time?

A Yes, I was.

Q Where did you live?

A At my parents' house.

Q Who are your parents?

A Kelly and Jay Herb.

Q Okay. Do you recall the address that you were
staying at?

A 140 Sirnoble Street.

Q Can you explain for our jury approximately where
that is in Las Vegas®?

A Off of Charleston and Nellis, on the east side of
Las Vegas.

Q And if you could just slow down just a little bit so
that the jury can hear you and understand what you're saying.

Back in May of 2006, did you own any vehicles?

A Yes, I did.

Q Can you describe those for us?

A I had a green Oldsmobile Alero, I believe it was a
2002, 2003. And I had a white four-door 1993 Honda Accord.

Q I'm going to show you what has been admitted as
State's Exhibit No. 69. Do you recognize that vehicle?

Verbatim Digital Reporting, LLC ¢ 303-798-0890
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4

A Yes, that's my Alero.

Q And what about State's Exhibit 1537

A That's my Honda Accord.

Q Now, I'm going to talk about the Alero. When
approximately did you get this vehicle?

3 I believe it was in the summer of 2005. I'm not
exactly sure.

Q All right. Sometime certainly before May of 20067

A Yes.

Q In that time frame, the May, April of 2006, who was
driving this Alero?

A Mainly, my friend, Mr. McCarty, was driving the
Alero.

0 Who is Mr. McCarty?

A Jason McCarty, the co-defendant in this trial.

0 You said that he was a friend of yours?

A Yes, he was.

Q Can you explain to the jury how it is that Mr.
McCarty was driving the green Alero?

A At this time, I was on =-- or Jjust getting off house
arrest. And so I wasn't allowed to leave the house, except
for to go to work or anything. So, I let Mr. McCarty use the
car so he could take his kids to school and pick them up, take
care of whatever other business he needed to take care of.

Q When approximately did you give —-- or allow Mr.

Verbatim Digital Reporting, LLC ¢ 303-798-0890
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5
McCarty to use your Alero?
A It started in December of 2005.
Q S0, he had had it exclusively through May? Or
describe for the jury how that worked,
A I would say —-- I wouldn't say exclusively. I used

the car every now and then when I needed it. But for the most
part, he had it day and night for approximately two to three
months, including that time frame.

Q Explain for the jury -- I'm going to show them
State's Exhibit 153. When did you obtain this white wvehicle?

A I believe I bought the Accord in January or February
of 2006.

Q Why did you get that vehicle?

A At the time, Mr. McCarty was renting a vehicle in my
name so that he could drive around. And so, I told him it
would be cheaper for me to purchase the Accord for $1,000 or
$1,500, and just pay me the rental fee every week until the
car is paid off. That way he wouldn't have to have anything
rented in my name.

Q In April and May of 2006, who was driving the white
vehicle?

A Mainly, I was.

Q Had you been off of house arrest at that time?

A I believe I got off house arrest the first week in

May.

Verbatim Digital Reporting, LLC ¢ 303-798-0890
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Q Where was the white vehicle housed?
A At my house.
Q You described for us essentially giving Mr. McCarty

one vehicle, and purchasing another vehicle, really for him,
Can you explain for the jury your relationship with Mr.
McCarty?

A Prior to this time, we had been roommates for
approximately two to three years, from I believe about
sometime in 2001 until about 2003, 2004. I was placed on
probation, so I moved back to my parents' house. And that's
where I was living probably about a year prior to the time —-—

this time frame here,

Q Did you and Mr. McCarty work together?
A I did get him a job where I worked.

Q Which was where?

A At Creel Printing Company.

Q Where is Creel Printing Company?

A At that time it was 6330 West Sunset, I believe.

Like Sunset and Rainbow, Sunset and Jones, right there.

Q What did you do at Creel Printing?

A I ran a perfect binder.

0] With respect to Mr. McCarty, was he known by another
name in -- amongst your circle of friends?

A His street name was Romeo.

Q Romeo?

Verbatim Digital Reporting, LLC ¢ 303-798-0890
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A Yes.

Q Were you known by a nickname amongst your circle of
friends?

A As far as I know, they just called me by my name, or

my first initial, D.

0 Did Romeo, or Mr. McCarty, did he have any physical
disabilities?
A He had cerebral palsy. So his -- I forget which

arm. I believe it was his left arm, the tendon in his arm is
no gooed. So, he would have the arm in this position, and --
0 And for the record, you've just held your wrist kind

of down, putting --

A Correct.
0 -— your arm at your chest; is that correct?
A Correct.

MR. CANO: Your Honor, I'm going to object as to his
conclusion as to the medical. He's not an expert in that
area. I ask that it be stricken.

THE COURT: So, more an objection on foundation
perhaps?

MR. CANO: Yes, Your Honor.

THE COURT: Okay.

MR. LALLI: Okay.

THE COURT: You can lay the foundation.

BY MR. LALLI:

Verbatim Digital Reporting, LLC ¢ 303-798-0890
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Q Over the course of living with Mr. McCarty, I think
you said two years?

A Yes, sir.

Q Did you have the opportunity to observe the
condition of his arm?

A Yes.

0 You're not a medical docteor. So, I mean, you can't

say if there was a tendon issue with it. - But you knew that he

suffered from cerebral palsy?

A Yes, sir.
Q Okay. Did Mr. McCarty have any difficulty walking,
or did he walk -- was his walking impaired in any way from his

cerebral palsy?

A I would say not really. His left leg would drag
sometimes, you know, once in a while. Like he had a heavy
foot once in a while if he got tired or whatever.

0 As a result of the cerebral palsy?

A To my knowledge, yes.

Q Okay. Did you know an individual by the name of
Domonic Malone?

A Yes, I do.

Q How did you know Mr. Malone?

A I met Mr. Malone -- Malone through Mr. McCarty. He
introduced us.

Q Where?

Verbatim Digital Reporting, LLC ¢ 303-798-0890
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9
A I believe the first time was the Sportsman's. I
can't say for sure.
Q What was the relationship between Mr. McCarty and
Mr. Malone?
A To my knowledge --
MR. CANO: I'm going to object as to foundation,
Your Honor.
THE COURT: Sustained.
BY MR. LALLI:
o) Have you ever observed the two of them interact?
A Yes.
Q Had you alsc interacted with Mr. Malone?
A Yes.
0 Based upon those interactions, what was the nature
of the relationship between Mr. McCarty and Mr. Malone?
A They would hang out at the Sportsman's together, and
do whatever it is they did there at the Sportsman's.
Q Was Mr. Malone known by another name in -- amongst
your friends?
A Yes, he was known by D-Roc.
Q Do you see Mr. Malcone in the courtroom?
A Yes, sir. He's sitting at this table to my left in
the center with the glasses on.
MR. LALLI: Your Honor, may the record reflect that
the witness has identified the defendant?
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THE COURT: Yes, it will.

BY MR. LALLI:

Q Mr. Herb, did you know an individual by the name of
Melissa Estores, or a woman known as Red?

A Yes.

0 How did you know Red?

A I met her in the Sportsman's as well, through Mr.
Malone.

0 What was the nature of the relationship between Red
and the --

MR. CANO: Objection as to foundation again, Your
Honor.

MR. LALLI: Did you --

THE COURT: I'm going to sustain the objection.

BY MR. LALLT:

Q Did you see Red and the defendant interact together?
A Yes.

Q On more than one occasion?

A Yes.

Q What -- based upon what you observed, and things

that the defendant told you what was the relationship between
Red and the defendant?

MR. CANO: Your Honor, I'm going to object as to the
hearsay.

MR. LALLI: It's on --
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MR. CANO: As to what he was told by Mr. Malone.

MR. LALLI: 1It's a -—- first of all, I'm not
eliciting any hearsay. Number two, if I choose to, it's a
statement of a party opponent and an exception to the hearsay
rule.

THE COURT: I'm going to overrule the objection.
BY MR. LALLI:

Q Based upon what you personally observed and what the
defendant told you, what was the nature of the relationship
between the defendant and Red?

A To my knowledge, Red was his girlfriend, or one of

the females that he had a relationship with,

Q Did you know a young woman by the name of Victoria
Magee?

A Yes.

Q How did you know her?

A I met her through Mr. McCarty.

Q What was the nature of the relationship between

Victeoria and Mr. McCarty?

A She was Mr. McCarty's girlfriend, and she worked for
him.

Q What did she do for Mr. McCarty?

A She would turn tricks or sell dope.

0 When you say "turn tricks," are you referring to
prostitution?
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A Yes.

Q So, she would prostitute herself, and proceeds would
go back to Mr. McCarty?

A Yes.

Q You also said that she would sell drugs?

A Yes.

Q For whom?

A For Mr. McCarty and myself.

Q And for you, as well?

A Yes.

Q At any point, did you and Mr. McCarty discuss
Victoria Magee and where she would live?

A At the time, we discussed that they were going to
move to the Oasis Motel. She was going to live with Mr.
McCarty.

Q Where had she been previous to staying at the Oasis?

A To my knowledge, she was in the Sportsman's.

Q Where is the Oasis located?

A Las Vegas Boulevard and, I believe, it's St. Louis.

0 Would it be near the -- roughly near the
Stratosphere?

A Yes.

Q And so, Mr. McCarty teld you that he was going to
move Victoria to the Oasis?

. That's correct.
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0 For what purpose?

A Well, it's a different type of clientele on Las
Vegas Boulevard. 1It's still a track for prostitution and drug
sales, but it's more of an upscale clientele, I guess you
would say.

Q Did you know a young lady by the name of Christina

or Christine Combado?

A Yes.
Q Who was that?
A Another young lady that hung would with Red and

Victoria that I met through Mr. McCarty and Mr. Malone.

Q What was the nature of her relationship with Mr.
McCarty and Mr. Malone?

A At the time, I believe she was trying to start
working for I guess the three of us, you know, selling drugs
like the other two were. And she said she doesn't really
prostitute, but she does what's known as a trick roll, where
it's like, rob the John's.

0 When you say she would work for the three of you,
can you explain that relationship for the jury?

A Well, she wasn't really -- I wouldn't say she was a
girlfriend to any of us, but she would hang cut with us. And
if she knew somebody that needed some drugs or -- and or a ——
you know, a trick or whatever, she would pass on the

information or make the arrangements.
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Q And I guess the relationship that I'm -- that I'm --
that I would like you to explain to the jury is the
relationship that you had with Mr. McCarty and Mr. Malone in
terms of people working for you. Can you describe that for
us?

A Well, basically, to my knowledge, the three of us
decided that we were mainly by ourselves in the Sportsman's,
so that we would -- I guess you would ¢all c¢lick together, or

hang out together for more of a protection, to have a group,

instead of being one —-- you know, being an individual by
yourself.
Q And what was the -- I mean, what was the purpose of

this relationship? What would you do, what was your business?
A Well, we would sell drugs. You know, hang out and
drink in the bar.
Q Back in May of 2006, do you remember giving members

of law enforcement Romeo's cell phone number?

A I believe so.

Q Was that number 237-33087?

A Yes.

Q Do you recall what your cell phone number was at the
time?

A Not off the top of my head. I believe it was a 408

number, but I'm not sure.

Q Did you tell the police that your cell phone number
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A
Q
A
Q

which was

- ©

Q
Christine
up?

A
evening.

Q

A

the street from the Oasis Motel, right there by the

Stratosphere.

Q

O A oI B e
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That sounds correct.

Do you recall your home phone number at the time?

I believe that was 453-9274,

I want to direct your attention to May lé6th of 2006,
a Tuesday.

Okay.

Do you remember that day?

Vaguely. Not specifically.

Do you recall at some point, Romeo, D-Roc and

coming to your house in the green Alero to pick you

I do recall that. Mid to early afternoon, early

Where did you -- did you eventually go somewhere?

When we left my house, we went to the Denny's across

What vehicle were you in?

The green Alero.

Do you recall who was driving?

On the way there, I was driving.

On the way from your house to the Denny's?
Yes.

Where did you go after you went to the Denny's?
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A At the Denny's, Mr. McCarty and Red stayed there,
and we went back to my house.

Q So, at some point, you meet up with Red?

A Yeah, we met up with Red and -- down there by the
Denny's. We were in the parking lot, we seen the police roll
by. We all got in the car, myself, Mr. Malone, and Christina
and Victoria. And then we leave and go to my house. Mr.
McCarty goes to meet Red down there in that same area.

0 When you're talking about this area, what's over
there? You talked about a Denny's. What area of Las Vegas
are we talking about?

A By Las Vegas Boulevard, right by the Stratosphere on

the Strip.
Q The Oasis Hotel?
A Yes.
Q S50, you leave Romeo and Red there and the rest of

you go somewhere else?

A Yes, we went back to my house.

Q Why do you go back to your house?

A I had to go pick something up and make a delivery to
cne of my clients.

¢} What did you pick up?

A Cocaine.
0 And you at this time had stored that cocaine at your
house?
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A Yes.
Q At some point later that same evening, did you

receive a phone call from Romeo?

A Yes, I did.
Q Tell us about that call. What was he asking for?
A He just called me and asked if I was coming out to

play tonight.

Q I want to back up a little bit. Earlier in that
evening, did he ask you to come pick him up at a hotel?

A Actually, yes. They called and said -- him and Red
called and said they were at the Sahara Hotel at the valet

entrance off of Paradise, will I come get them.

Q Where were you when you received that phone call?

A I believe I was at the 7-Eleven on Tropicana and
Nellis.

Q So, what did you do upon receiving that phone call

from Romeo?

A We proceeded to drive to the Sahara Hotel and pick
up Romeo and Red.

o] Where do you go after you pick Romeo and Red up from

the Sahara?

A Went back to my house.

Q Do you recall who was with you at that point?

A Oh, we were all in the car at that point.

Q When you say "we were all," can you explain who was
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in the car for the jury?

A I was driving. I believe Mr. Malone, Christina, Red
were in the backseat. And Romeo and the other lady were up
front, in the front passenger seat.

Q Where do you go?

A We go to my house.

Q What happens when you get to your house?

A They drop me off. I tell them -- I go in the house.

And they leave and said they were going out.

Q Did you go out with them?

A No.

Q All right. Now, I want to move to May 17th of 2006,
a Wednesday. Were you —-- did you attend Drug Court on that
day?

A Yes, I did.

Q Can you explain for the jury what Drug Court is?

A Drug Court is a program they put you in when you
have drug related offenses. And it's basically like a rehab

program where they test you three times a week, and they try

to keep -- to help you stay clean.
Q Why were you in Drug Court?
A Because I had a couple of drug cases for possession

of cocaine and methamphetamine.
0 Have you, in fact, been convicted of drug offenses?

A Yes, I have.
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Q Cn May 15th of 2006, were you adjudged guilty of
possession of controlled substance, a felony?

A Yes.

Q And on February 24th of 2005, were you adjudged
guilty of possession of controlled substance, a felony?

A Yes.

Q And so as part of your sentence on, I believe it was

the earlier, the —-

A The second case.

Q -—- 2005 case --

A The second case.

Q Okay. Oh, it was the second case. You were —-

A 2006.

Q -- attending Drug Court?

A Yes.

Q Were -- do you recall -- do you recall getting in

trouble by Judge Lehman that night?
A Yes, 1 do.
Q Explain to the jury what happened. Judge Lehman

presides over Drug Court?

A That's correct.
0] Or at the time he was; is that correct?
A That's correct.

0 And what did you do that caused Judge Lehman to

become annoyed with you?
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A I tested positive on two drug tests that previous
Friday and that Monday.
Q So, what happened as a result of that?
A He ordered me to, I believe it was four weekends in

jail; 3,000 sentences, "I will not do drugs, drugs are bad,"
or something to that effect. And he sent me to Relapse, which
means you have to go to like extra Drug Court classes every

day of the week because you tested positive.

Q S0, he actually ordered you to write sentences?

A Yes, sir.

0 3,000 sentences?

A I believe it was 3,000 sentences.

Q When you attended Drug Court, was it in the morning,

in the day, or in the evening, do you recall?

A It was in the afternoon. I believe it usually
starts around 1:30. And then it just depends on -- you go in
order of seniority. So, if you're new to Drug Court, you
might be there for a few hours. If you're farther along,

you'll be quick,.

Q Were there times that you attended Drug Court in the
afternoon?

A Yes.

Q Were there times that you attended Drug Court in the

evening as well?

A Yes.
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Q Now, on that same day, at some point, do you make

your way to the Sportsman's?

A Yes.

Q Do you know two individuals, Corrina and Lynn?
A Yes, I do.

Q Who are Corrina and Lynn?

A Two yocung ladies that lived together in the

Sportsman's and are, I guess, girlfriends. And we used to
stay at their apartment, and sell drugs from their apartment,

and hang out there when we were at the Sportsman's.

0 When you say "we," who are you referring to?
A Myself, Mr. McCarty, and Mr. Malone,.
Q Were -- you said that Corrina and Lynn had a

relationship between themselves?

A Yes, sir.

Q How were they referred to by the other people in the
Sportsman's?

A The lesbians.

Q So, if somebody is referring to the lesbians' house
or the lesbians, they're talking about Corrina and Lynn?

A Yes, most likely.

Q Do you recall a conversation that you heard at
Corrina and Lynn's on that day about the girls being missing?

A Yes.

Q Explain -- tell the jury what you heard.
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Q Okay. On that afternoon, Mr. McCarty and Mr. Malone
told me that they had dropped the girls off at the Hard Rock
Hotel the night before, that Tuesday night, to go to work.
And once they dropped them off, the girls disappeared and
never came back. They didn't know where they were at, they
hadn't heard from them.

0 Was there any discussion about money, or money being
owed?

A I was told that the girls were given approximately
5300 in dope, and that they were supposed to be out selling
dope and turning tricks. And when they disappeared, they

didn't come back with any money, or any drugs, or anything

else.
Q Who was telling you this?
A Mr. McCarty and Mr. Malone.
0 Both of them together?
A Yes, sir.
Q Do you recall their demeanor or their affect when

they were telling you this? Were they angry, were they calm,
were they, who cares? I mean, can you give us some sense of
what you recall?

A I guess I would say mainly irritated. I wouldn't
say completely mad or, you know, screaming or yelling or
anything. But they seemed agitated that this had happened.

Q At some point that evening, do you return to your
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parents’' house?
A Yes.
Q Do you recall that evening watching television with

your dad?

A Um-hum. Yes, I -—-

Q Is that yes?

A -- do. Yes, sir.

Q Describe that evening for us as best you recall.

A I remember getting back to the house. I heated up a

plate of food and I sat down. I think my dad was already in
the middle of watching a TV show. I don't know, like just 15
minutes into it or something of that nature. I sat down to
eat and I was writing my sentences. And we just watched TV
and talked back and forth about the shows we were watching.

Q You were writing the sentences that Judge Lehman had
ordered you to write?

A Yes, sir.

Q Do you recall receiving a phone call from Jason

McCarty that evening?

A Yes.
Q Tell us what you remember about that phone call?
A To my knowledge, once again, he asked, was I coming

out to play tonight. I told him, no, I'm not coming out, I'm
writing sentences.

Q Do you remember about what time that phone call was?
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A I believe about 8:30 at night, somewhere right

around there.

Q And the call was to ask if you would come out and
play?

A Yes, sir.

Q What -- I mean, how did you take that? What did

that mean?

A Just, am I going to come hang out. Am I going to,
you know, go to the Sportsman's and drink or sell drugs, or
whatever that night.

0 What did you tell him?

A I told him, no, I can't, I have to write sentences
for Drug Court.

Q Tell us what else happens that evening?

A After that I write sentences until about 11:00
o'clock. My father goes to bed, and then I go upstairs and go
to bed probably around 11:30, 12:00 o'clock.

Q And then what happens?

A Then, I receive a phone call at about 1:00, 1:30 in
the morning from Mr. McCarty. He tells me they found the
girls, that they're on the freeway on the way to a spot where
they put in some work, did I want to come out there.

Q Okay. Let's back up just a little bit. He said
that he was on the freeway going to a spot where they had put

up some work?
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A Putting in some work, yes.
Q Put in some work. What did that mean?
A To me, that meant that they were referring to the

spot where they had told me about, where they had taken Red
before and beat her up.

Q So, let's back up even more. At some point, was
there a discussion where you learned that Red had been taken
out to the desert and beaten up?

A Yes.

0 Who told you that?

A Mr. McCarty and Mr. Malone were both there. I
believe Mr. McCarty was the one that actually told me.

Q When was that?

A I don't recall exactly. I can't really say for
sure.

Q Was it within a day or two? Was it a week earlier?
Can you give us some --

A I'd probably say a couple days earlier, prior to
this.

Q So, you had learned that Red had been taken out to
an area in the desert and beaten up?

A Yes, sir.

Q And you took the conversation that you had with Mr.
McCarty as telling you that the girls had been found and they

were going out to that same location?
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A Correct.

0 What did he -- why was he calling you and telling
you that?

A He said to me that he knew I was upset, as well,

about the drugs being missing or whatnot, that I might want to
see them get beat up or whatever, or I think the words he used

were "dealt with."

Q Were you upset?
A Not really.
Q And what else happened? What was your response to

him at asking you if you wanted to come out there?
A I told him, no. That it was 1:30 in the morning,
and I was getting ready to go to work soon and I can't come

out there.

o) Did that conversation eventually conclude?
A Yeah.
Q Was -- were there more conversations that you had

with Mr. McCarty?
A Yes, sir.
Q ' Was there a conversation that you had with respect

to your vehicle?

A Yes, there was.
Q Tell us about that conversation.
A Mr. McCarty called me back, told me they were going

to leave my car across the Hoover Dam in Arizona, and either
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ship it back on a flatbed truck or I could come and pick it

up.
Which car?

A The green Alero.

0 The one that he would drive during this period of
time?

A Yes.

o) Were you concerned about that?

A Yes.

o) Why?

A It was a new car. I was still making payments on
it. I told him he wasn't taking it anywhere across state
lines.

Q So, what happened?

A I eventually decided to go pick it up.

0 So, you make the decision to leave your parents'
house?

A Yes.

Q Tell us what you did.

A I left my parents house, I can't say for sure, about
1:30, 1:45, somewhere in there. I went to the gas station on

the corner of Charleston and Nellis, stopped and got gas. Got
on the 95 freeway, headed southbound, where I proceeded to
have two or three more phone calls with Mr. McCarty to get

directions exactly to where they were at.

Verbatim Digital Reporting, LLC ¢ 303-798-0890

2512




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

28

Q I want to talk about getting gas. Where did you get
gas?

A There's a Terrible's Gas Station on the corner of
Charleston and Nellis, the northwest corner.

Q Explain for the jury what you did when you went
there.

A I pulled up to the gas pump, got out of the car,
walked inside. I believe I purchased $10 in gas, I think, I'm
not sure. Walked back out, pumped the gas, and left.

Q So, you actually went into the store portion of that
Terrible's, or --

A Yes, sir.

Q What car were you driving?

A The white Accord.

Q I'm going to show you State's Exhibit 153. That's
the vehicle that you were driving?

A Yes, sir.

0 What was the -- what was the condition of the motor
of this wvehicle at the time?

A It ran. But because it was more set up toward like
a racing car because, you know, around that time that's what
was big. The exhaust had a -- it would puff like black or
gray smoke sometimes. And it would not -- sometimes it
wouldn't start right and it would stall out.

0 Did you have any concerns about this car making it
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out to where Mr. McCarty eventually indicated to you that he
was?

A No.

Q But there were some mechanical issues, I guess it's
fair to say, with the vehicle?

A Yes.

Q Okay. Do you remember how long you were at that

Terrible's for?

A No, I don't.

Q Just long enough to get gas?

A Yes.

Q Okay. Now, you mentioned that there were other

conversations that you had with Mr. McCarty that evening,
explaining to you where he was; is that correct?

A That's correct.

Q Explain for the jury kind of how that happened.
Explain those telephone calls.

A Well, he called me. He told me they were at —-- I
believe it was Exit 76A, out there by Wagonwheel. So, when I
got out there, I didn't see the exit he was talking about. I
had exited on the next exit. There was a 76 Station right
there.

Q So, you passed the exit?

A Yes. I'm talking to Mr. McCarty on the phone. He's

telling me, you know, you passed it, you need to turn around
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and come back. So, I basically get to Railroad Pass, the
Railroad Pass Casino out there, go in that casino, turn
around, come back. I get off the freeway again at Exit 76 --
one of the Exit 76's, either A or B, I forget. And then get
back on the freeway going southbound again, and I make the
first right turn.

He calls me when I'm back on the freeway, because we
had hung up, and says, "I think I see your highlights right
now. Make this right turn, I see you." I make a right turn
on the access road, and pull and park right there where Mr.
McCarty instructs me to.

Q Describe that area for us.

A When I first made the right turn onto the street,
I'd say it goes about, maybe 30 yards, and curves to the
right. There's a construction trailer right there on the
right hand side. It looked like they were starting to build
another housing project or whatever. On the other side of the
street was a desert lot, where it looked like they were
starting to flatten out the land. And they had like a pile of
dirt where they were moving the dirt out of the way, off to
the left.

Q I'm going to show you State's Exhibit number 39. Do
you recognize that?

A Yes, that's the construction trailer right there.

Q So, when you pull to the area that Mr. McCarty
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directs you to, you're in the area of this construction
trailer?

A Yes, sir.
Q And I'm going to show you State's Exhibit No. 43.

Do you recognize that?

A That's the dirt lot across the street from the
trailer.
Q Do you eventually pull your car in, the white

vehicle, and stop in that area?

A Yes, sir. I turned that right corner where that
fire hydrant is at, I flip a U-turn, and park right in front
of the fire hydrant right there on the corner.

Q Describe for us what's going on as you're sitting
there, parked at that location.

A I'm just sitting there waiting on them. It's pitch
black at night. Mr. McCarty calls me back again. He tells
me, "Do you realize that you're not involved in a beating this

time? You're involved in two murders now."

Q He told you that, "Now you're involved in two
murders?"
A That's what he said to me, yes.

Q And this is Mr. McCarty talking?
A Yes. He also tells me -- I forget, there's a little
bit of conversation in there. And then he tells me, "She's

dead.” I'm like -- and he doesn't tell me who, or what. He
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just says, "She's dead.™ 8o I'm like, "Okay." You know, I'm
telling him, "Hurry up, let's go. You guys -- you know,
you're out there taking forever. I don't even know what

you're doing. But hurry up, let's get out of here.”

I hear Mr. Malone's voice in the background. He

tells Mr. McCarty, "She's not dead yet." Mr. McCarty tells
him, "Hit her with a club or something." And I hear Mr.
Malone say, "The club's broken, we only brought one.”™ Mr.

McCarty then says, "Just hit the bitch in the head with a
rock. Let's go." And that was the end of that conversation.
Q So, as you're on the phone with Mr. McCarty, he's

having a conversation with Mr. Malone?

. That's correct.
Q How long did that conversation occur?
A I'd probably say it was about -- I would actually

say 1t was about four or five conversations, lasting anywhere
from five to eight minutes apiece, something right around
there. Not very long.

Q So, what happened after the conversation where he's
talking about hitting her with a rock, or hitting her in the
head, or words to that effect?

A We hang up again. And then Mr. McCarty calls me
back probably about five minutes later. He asks me, can I see
the trunk lights or the taillights from the green Alero, that

they're cleaning up, they're be out in a minute. And then
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they proceed to pull out that desert lot right there, where
you can see the -- and pull out in front of me and tell me to
follow him.

Q Could you —-- when he asked you, could you see the
headlights, could you see where he was?

A No, I couldn't.

0] But at some point, what do you see? What's the
first thing you see of another vehicle out there?

A I see their headlights pulling ocut towards me, as I
said, right where I put that green line. They pulled out

right there.

Q What happens when they get to that point?
A They pull up right in front of me and they say,
"Follow me.”"” And they wave me on. And I proceed to -- they

pulled out on the freeway and I followed behind them.

0 When you say "they," who was talking to you?

A Mr. McCarty was in the driver's seat, waving me on.
Mr. Malone was in the passenger seat.

Q So, when they're -- when someone is saying "follow
me,"” it's Mr. McCarty who's saying that?

A Right.

Q Where do you gc when they ask you to follow them?

A We proceed south on the 95 freeway. We go through
Boulder City. And then drive through Boulder City, and then

we drive up towards Hoover Dam, past the Hacienda Hotel and
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Q During the course of driving out there,

conversation between you and Mr. McCarty?

A I don't believe on the drive there, no.

Q So, you're just following them basically?

A Yes.

Q At some point, do you stop?

A Yes. We -- as soon as we passed the Hacienda Hotel

and Casino out there,

and flip a U-turn and park on the shoulder of the road there.

Q Can you describe that area?

A On the one side, on the -- well, on the south side

of the street,

culvert, with some rocks and dirt,

I guess I would say,

right out there.

And on the side of the street we parked on there's a
hill, looking similar to this hill right here,

barbed wire fence and some signs that say like,

to Hoover Dam,
And —-.

Q All

MR.

THE

BY MR. LALLI:

Q Mr.

so many miles back to Las Vegas,

right.
LALLT:

COURT:

Herb,

May I approach the witness, Your Honor?

Yes.

I'm going to show you two photos.
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170, the other is 179. Do you recognize what's depicted in
those photos?
A Yes, sir. This is the culvert with the overpass and

the guardrail --

Q And --

A -- on the south side of the street.

Q And you're referring to 17972

A And then the picture on top there is the one where

we parked -- that's the side of the street we parked the cars

on, with the signs.

Q And you're referring to 1707?
A That's correct.
Q With the exception of the vehicle that's shown in

170, are those fair and accurate depictions of that area of
Clark County near the Hoover Dam?
A Yes, they are.
MR. LALLI: Your Honor, I'd move for the admission
of State's proposed 170 and 179.
MR. CANO: No objection, Your Honor.
THE COURT: All right. They will be admitted.
(State's Exhibits 170 and 179 are admitted)
THE COURT: You may publish.
BY MR. LALLI:
Q Mr. Herb, with respect to 170, can you explain for

the jury what that is?
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A That's a picture of the side of the road where we
parked the cars at, where some of the evidence was getting
[sic] rid of. The Lake Mead information sign was actually
right in front of me. That's where I parked the white car,
and the green Alero was parked right behind me, by that sign
right there.

0 What are we seeing in State's Exhibit 1797

A That's the overpass and the guardrail with the rocky
culvert there, on the other side of the street from the last
picture.

Q So, you indicated for the jury that you in the white
car, and Mr. Malone and McCarty in the green car, stopped in
this area. Describe for us what happened when you got there.

A Once they pulled in behind me, Mr. Malone and Mr.
McCarty got out of the car. They popped the trunk on the
Alero. And they went back to the Alero, and Mr. Malone
proceeded start pulling some rocks out of the car, and
throwing them over this guardrail on that side by the street.

Q Okay. What -- describe the rocks. I mean, were
they big boulders, small? Give us a sense of --

A I would say, not boulder -- like giant boulders, but
you know, nice sized rocks.

Q And you're indicating something about --

A Takes like two hands to hold. I don't know how you

would judge that.
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Q Maybe ten inches? Your hands were about maybe ten
inches apart?

A Maybe. Possibly about that, eight to ten inches
about.

Q And where were these rocks coming from?

A Out of the trunk of the Alero.

Q Do you recall how many rocks Mr. Malone was
removing?

A No, not exactly. I would say probably about three.
But I'm not positive.

Q What was he doing with the rocks?

A He was throwing them over the guardrail that you see
in this picture here.

Q What was Mr. McCarty doing?

A He walked up to the Accord, and was talking to me in
the window, telling me to get out the car. And I was like,
"No, I'm just going to sit right here."™ He said, "Stop acting
like a bitch and get out the car." So, I got out the car and

talked to him.

He told me that Mr. Malone had wanted to kill me as
well, because I was a loose end. But that he had talked him
out of it, because he said I was down for them, I was a rider,
I wasn't going to tell on them or snitch or anything. And
then, I walked to the trunk of the Alero with Mr. McCarty. He

proceeded to take I guess what looked like a serrated edge,
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wood-handled steak knife out of the trunk.
Q When you say "he", who are you referring to?
A Mr. McCarty. And he walked into the desert in the

other picture on the other side of the street behind the hill.
And I couldn't see him. He was gone for, I don't know, five
to eight minutes, something of that nature.
Mr. Malone handed me the copper head of a golf club,

it looked like a putter, and told me to get rid of this. I
told him I was not touching it. I wasn't putting fingerprints
on anything. He grabbed what looked like a white camisole
shirt or cloth out of the trunk, wrapped it around the golf
club head and handed it to me and said, "Here, get rid of it."

Q So, you're describing a different area? Not over

the guardrail area, but an area --

A No.

0 -- on the other side of the other side --

A Right behind this, yes.

0 --of the road?

A It was to the right of this picture you're showing

me Nnow.
MR. LALLI: May I approach?
THE COURT: Yes.
BY MR. LALLI:
Q Mr. Herb, I'm going to show you what we've marked as

State's proposed 177 for identification purposes. Is that
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what the other side of the street looks like?

A

Q

a

Yes, it is.
Is that a fair and accurate depiction?
Yes, it is.

MR. LALLI: Your Honor, move for the admission of

State's proposed 171.

MR. CANO: No objection, Your Honor.
THE COURT: It will be admitted.

(State's Exhibit 171 is admitted)

BY MR. LALLT:

Q So, let's back up a little bit. You had talked
about Mr. McCarty taking a knife; is that correct?

A That's correct.

Q Did you see where Mr. McCarty went with the knife?

A He walked off -- in this picture here, he walked off
in the desert this way, out here. There's like a -- there's a

three-strand cor four-strand barbed wire fence out there. And

a good section of it is down where you can walk through it, or

even drive a car through it. They walked up that way and went

behind this hill you see up here. And I didn't see what he

did after that.

Q

- © R

Out in the desert, and he took this knife with him?
Yes, he did.
When he came back, did he have the knife with him?

No, he didn't.
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Q Now, you indicated that the defendant handed vyou a

golf club? Or a --

A That's correct.
Q Describe for us what you did with that.
A I walked off in this same direction out in the

desert, and threw it towards the barbed wife fence, off to the
left.
Q Do you have a discussion about clothing, and

clothing that the girls were wearing?

A Yes.
Q What do you remember of that?
A I remember Mr. McCarty and Mr. Malone telling me

they were going to burn the clothes.

Q Whose clothes?

A The girls' clothes.

Q Where does this -- where do you have this
conversation?

A I believe the first time, we were out here on the

side of the road.
Q While you were out there in that location, do you

have a discussion about alibis?

A Yes, we do.
0 Explain for the jury that discussion.
A Mr. McCarty asked me to say that he was at my house

all night long with me. I told him that my parents wouldn't
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lie for him. They wouldn't even lie for me. So, he said he
would figure out another alibi.

Q So, he wanted you to -- or your parents to say that
he, Mr., McCarty, had been with them for the evening?

A Correct.

Q And you told him that wasn't going to work?

A No, that wasn't going to work at all.

Q So, what did he say he would do as a result of that?

y:\ He said he would figure something else out. He
didn't say at that time.

Q What about the defendant, Mr. Malone? Was there any
discussion of alibi with him?

A Yes, there was.

Q What do you recall of that?

A Mr. Malcne made the comment that his wife would be
his alibi. She would say he was with her all night.

A How long do you recall being out in this desert area
that evening?

A Probably -- maybe 20, 30 minutes.

Q At some point, do you both -- all three of you
actually, get back in your vehicles and start heading back to

Las Vegas?

A Yes, we do.
Q Explain for us who gets in which vehicle.
A I'm in the Accord. Mr. Malone and Mr. McCarty are
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still in the Alero.

Q Where do you go?

A We drive back to the freeway entrance. We get a
little lost at first, then we get on the freeway, headed back
to town. And we get off the freeway, I believe it was right
there by 76A again, that 76 Station, I mentioned earlier, and
we stopped right there.

Q What happens at the 76 Station?

A I believe Mr. Malone throws a grocery bag tied in a
knot into a dumpster right there. Mr. McCarty asked me to go
get a bottle of water from the store so that he can wash his
hands off.

Q Let me just stop there for a second. You indicated

that Mr. Malone threw something away?

A Yes.
Q Did you see -- did you see what it was that he had?
A I did not see what was in the bag. It was like a

Smith's grocery bag, like double-bagged and tied in a knot,
and he threw it in the dumpster.

Q Where did he get it from?

A Out of the Alero.

Q Do you know where, with more specificity? Was it in
the trunk? Was it in the --

A I'm not positive.

Q So at some point, he gets cut of the Alero, and he's
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got this bag with him?

A Um-hum.

Q Is that yes?

A Yes,

Q And he throws it where?

A In the dumpster right there at the 76 Station.

Q You indicated that Mr. McCarty asked you to do
something?

A At that time, Mr. McCarty asked me to go in the
store, buy a bottle of water so he can wash his hands off. T

do that for him. When I come back out, he tells me that he
needs money to change the tires on the Alero so that the tires
don't match the tire prints at the crime scene.

Q With respect to Mr. McCarty washing his hands off,
did you see his hands?

A Somewhat. It was pretty dark out there, but you
could still see.

Q What did you see?

A He had some blood splatter on his hands. Not a lot.
When he rinsed it off, it fell on his shoes.

Q At -- what fell on his shoes?

A The water drops and the blood drops fell on his --
he had some white tennis shoes on.

Q You talked about a conversation regarding tires?

A Yes, sir.
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Who was a participant in that conversation?
Myself and Mr. McCarty.

Tell us about that conversation.

= CE S o

As I stated, he said that we needed to change the
tires on the Alero so that the tire prints wouldn't match the

tire tracks in the desert at the crime scene.

Q So, what did he want you to do?
A He wanted me to give him the money to purchase new
tires.
So, what happened?
A I gave him $200 to purchase the new tires, and to

get a new pair of shoes and some clothes to match what he had

on.
Q Where -- did you produce some money right then?
A Yes.
Q So, you had $200 on your person?
A Oh, yes.
Q And you gave it to Mr. McCarty?
A That's correct.
Q You said that he wanted clothing to match. Just,

explain that for us.

a Because he was wearing a poleo shirt and some blue
jeans. And I think the shoes were white, and I believe they
had red trim on them. You know, like red little trim on them,

shoe lace trim and all that. And because the blood spattered
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on the clothes, so he needed a new outfit.

Q You said that he was concerned with the clothing
matching. Explain that for us.

A Just having the same -- basically the same outfit.
That way they can't say that whatever clothes that witnesses
seen him in or what might have ycu, that they can't say he g
rid of that outfit, he don't have it anymore.

0 How was Mr. Malone dressed?

A At that time -- at the start of the night, I belie
he was wearing some black, long shorts, like I guess you cal
them Bermuda shorts, like down past your knee a little bit.
And he had on some -- I think they were work boots, or like

construction boots of some kind. And he had a -- I want to

45

ot

ve

1

say a white long-sleeved shirt, and another shirt over the top

of that.
o) What color was the shirt on top?
A I think it was black. I'm not positive though.
Q And at the time that you were having this

conversation with Mr. Malone and Mr. McCarty at this gas

station, how is Mr. Malone dressed?

A I believe at this time, he had no shirt on at all.
Q What had happened to his shirt?

A I can't say for sure.

0O But his shirt was off?

A Yes.
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Do you know why?
Not to my knowledge, no.
What happens next, after you have these discussions
tires on the vehicle, Mr. Malone is throwing
away? What happens -- what happens next?

After that point, Mr. McCarty asked me to give Mr.

Malone a ride home. And Mr. McCarty takes the Alero, and says

he's going back to the Sportsman's. He leaves --

Q
A
Q

A

Do you actually see Mr. McCarty leave?
Yes.
So, now what happens with you and Mr. Malone?

Mr. Malone and myself get into the white car. It

doesn't want to start right away, it takes a few minutes to

start. And then myself and Mr. Malone drive back to my house,

because T

had my alarm clock on because I was golng to work in

the morning. So, I get to my house. I go turn the alarm

clock off.
Q
inside to
with you?
A
Q

A

Q

Come back out, and take Mr. Malone to his house.
When you go back to your house, and you need to go

turn your alarm clock off, does Mr. Malone go in

No.
Where does he --
He stays in the white car.

How long do you -- so, how long are you -- describe

for us what happens when you're inside; how long you're there,

Verbatim Digital Reporting, LLC ¢ 303-798-0890

2531




10

11

1z

13

14

15

16

17

18

19

20

21

22

23

24

25

47
what do you do, that sort of thing.

A I was probably there maybe five minutes. I run
upstairs. My alarm clock's going off already, I turned it
off. I'm already pretty much dressed. I can wear what I have
on at work, so I don't have tec change clothes or anything like
that. Then I go back to the car, and take Mr. Malone to his
house,

Q Was anyone awake in your house?

A Not yet. They were just starting to wake up to get

ready for work. So, no. No one was awake yet.

Q S50, you indicate that you take Mr. Malone to his
house?

A That's correct.

Q Where approximately was that?

A Off of Lake Mead and Martin Luther King.

Q Do you actually drive up to his house?

A Yes.

Q And do you remember what his house looked like?

A It looks like a small, one-story apartment complex.
Like duplexes almost, you know, like apartment homes.

Q What happens when you get to Mr. Malone's house?

A I pulled up right in front. There's a dumpster
right here against the building, close tco the street. He
throws the bag in that dumpster, and then he goes in the

house. I leave, and go to McDonald's right down the corner.
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Q With respect to the bag that you see Mr. Malone
throw away, tell us about that. Where did that come from?

A He had got that out of the green car, and brought it
with him in the white car. BAnd to my knowledge, he had said
it was his shoes, that he was throwing -- getting rid of his
shoes.

Q What kind of shoes did he have on as he's sitting in
your car?

A I believe they were some sort of sandals or
flip-flops, something. I don't remember exactly.

Q But he indicated that there were shoes in the bag?

A Yeah, the work boots, I assume. I didn't actually
see inside the bag, so I can't say for sure.

Q So, you don't actually know what he was throwing

away, other than what he was telling you?

A Correct.

Q He threw these things away there at his apartment
complex?

A That's correct.

You indicate that you go to McDecnald's?

Yes.

Where is the McDonald's located?

Right on the corner of MLK and Martin Luther King.

Where do you go from there?

- OB D © I @

I go to Rainbow and Alta to pick up my friend Lenny,
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who I give a ride to work every day.
Q Where do you go after you get Lenny?
A We go to work at Creel Printing.
Q All right. When -- after this happened, do you

learn that Mr. McCarty is beaten up?

A Yes.

Q How do you learn that?

A From Mr. McCarty.

Q Where are you when you learn that?

A I believe I was at my house when he first told me
about it.

Q Is -- was he at your house also? Or —-

A No, he was on the phone.

0 So, he explains to you that he had been beaten up?

A Actually, I think what he told me was he had been

jumped at the Sportsman's.

0] You mentioned Corrina and Lynn?
A Yes.
Q Were -- was there ever any conversation about

Corrina and Lynn related to the evening that you had met Mr.
McCarty and Mr. Malone in the desert, and gone out to Boulder
City?

A Not at that time. Not at that time or prior to that
time, no.

Q At some peoint thereafter, is there some discussion
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about Corrina and Lynn?
A Yes.
0 And an alibi?
A Yes. They were going to be Mr. McCarty's new alib

since I couldn't be his alibi.
Q Explain how that came about. Where were you when

you learned that?

A We were there at —-
Q Where are you getting that information from?
A We were at Corrina and Lynn's house. Mr. McCarty

had teld me that the girls were going to be his new alibi.
They were going to say he was there, and that he had kept
telling them what times to say and everything so they'd have
the time frames right and all that.

Q Were you -- so, you're having this conversation wi

Mr. McCarty?

50

i,

th

A That's correct.

Q And where are you when you're having this
conversation?

A We're at Corrina and Lynn's house.

Q Are Corrina and Lynn present?

A I believe so.

0] And so Mr. McCarty's having a conversation with
them?

A He was actually having a conversation with me. They
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were just in the room.

Q And he was talking about the girls being his alibi?

A That's correct.

Q At some point, are you at Corrina and Lynn's
apartment with both Mr. McCarty and Mr. Malone, where they
kind of talk about what happened to the girls?

A Yes.

0 When was that?

A I believe that was a couple days ~- I want to say
like Thursday or Friday. It was a couple days after the
incident.

Q You indicate that Mr. Malone and Mr. McCarty are

both present?

A That's correct.

Q Who else was present?

A I believe Corrina and Lynn were both there.
Q Explain that conversation -- describe that

conversation for us.

A Basically, we were just discussing what's going on.
And we were telling each other not to talk about it on the
cell phones, or in the cars, or anywhere else.

Q Who's saying that?

A Myself, Mr. McCarty, and Mr. Malone.
Q You were all saying, "Let's not talk about this?"
A Right.
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0 And what else is being discussed?

A They're discussing some other alibis. And they're
also discussing —- he was saying that he had changed the
tires, and that he was going to -- because he had beaten up,

he had paperwork from the ambulance driver saying that he was
beat up and he was bloody. That that was going to be his
alibi, that he had gotten beat up, that's why his clothes were
blocdy, and he was with the girls at their house.

Q Who was saying that?

A Mr. McCarty.

Q Was there any discussion about what had happened to
the girls, how Mr. McCarty and Mr. Malone had encountered the
girls, or where they had encountered the girls?

A The only thing I was told to my knowledge was they

found the girls, had called them, and they were at some

guy's ——

MR. CANO: Your Honor, if we can get a little
clarification --

THE WITNESS: -- house named Black.

MR. CANO: -- as to who's speaking.

THE COURT: I agree. Go ahead.
MR. LALLI: We will.
THE COURT: All right.

BY MR. LALLI:

Q So, you were about to say that they had found the
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girls somewhere. Where?

A At some guy named Black's house, down on Fremont
Street.

Q Who was telling you this?

A Mr. McCarty.

Q Was Mr. Malone present?

A He was there, vyes.

Q S0, Mr. McCarty's doing the talking?

A That's correct.

Q And they -- he told yocu that they had found the

girls at some guy named Black's apartment?

A Yes.

Q Do you know Black?

A No.

Q Do they describe what happened to the girls when

they were out in that desert area?

A No, they do not.
Q Was there any talk about clothing?
A The only other talk about clothing at that time was

that they had said they took the girls' clothes from them so

they couldn't leave the desert.

Q Who said that?
A I believe Mr. McCarty said that as well.
Q The girls' clothing was taken so that they couldn't

leave the desert?
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A That's correct.
] How would that work?
A They were out there naked, so that they would just

be out there for a while. They couldn't, you know, go
anywhere or get help, I guess.

Q Now, at some point, the fact that these girls'
bodies were discovered out in the desert in Henderson, was
that a matter of something in the news?

A Yes. There was a -- I believe the news —- that
weekend after the incident, my first weekend in jail, the news
made a mention that they had found two females, or two girls
out in the desert. They didn't say who, or when, or any of
that. Just that they had found two females in the desert.

Q After that story is on the news, do you have a
discussion with Mr. McCarty and Mr. Malone about the fact that
it was reported on the news?

A I do. I don't remember if Mr. Malone was there or
not. I think he was. But I did have a conversation with Mr.
McCarty about this, yes.

Q Where were you when you were having the discussion?

A I was just getting -- I think he was picking me up
from getting released from county jail, from my weekend in
jail.

0O And what sort of a conversation is it?

A Just I believe he said -- he picks me up. And he
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says scmething to the effect of, "Did you hear the girls were
found?" And I was like, "Huh?" He's like, "Yeah, like 1t was
on the news. The girls were found." And that's all the

information. They didn't really give any other information.

Q At some point, are you contacted by members of law
enforcement?

A Yes.

Q Where?

A They come to my house, actually.

Q Your parents' house?

A Yes, my parents' house.

Q Do you recall who came?

A I don't know their names, but it was two detectives
from Henderson.

Q Do you remember when it was?

A I believe the first time was early in the afternoon,
1:00 or 2:00 o'clock, something of that nature. I don't
remember exactly.

0 Was it a week after this happened, two weeks after
this happened?

A I believe it was a week, week and a half.

Q So, what happens when the detectives come to your
parents' house?

A They question me for about two hours. Their initial

statement to me i1s they want to question me about a beating,
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or an assault case of some nature. And they start to ask me
if I know the girls. And they ask me by their government --

by their full names, and I don't know their full names. So, I

was just -- you know, I don't know them. And I didn't really
cooperate with them at all at first. I was like, I don't know
anything.

Q You said you didn't cooperate with them. Why didn't

you cooperate with them?
A Just because in the nature of my business and what

we used to do then, you don't talk to the police.

Q Did you, in fact, deny knowing anything? Flat out
just --

A Yes.

0 -- just lie to them, and say, "I don't know anything

about this," at some point?

A Yes.
0 Do the police have another ¢onversation with you?
A Yes. Actually, they leave. And they come back I

want to say about three hours later, and question me again for
another two or three hours.

Q And what happens at that point?

A After that I start to give them a little more
information. And then they -- after that conversation for
three hours, they arrest me as an accessory.

Q They arrest you?

Verbatim Digital Reporting, LLC ¢ 303-798-0890

2541




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

57

A Yes.

Q And you said as an accessory?

A Yes.

Q Do you know if -- is that the charge they told you

that they were arresting you for, or were you actually
arrested for more serious charges than that?

A Initially, they arrested me for all the charges that
the defendant is charged with -- or was charged with at the
time. I don't know, you know. And they charged me with
everything.

Q And what happens?

A They take me to jail. I contact my lawyer. I guess
the police -~ or the DA and the lawyer communicate. And then
my lawyer talks to me, and tells me to cooperate.

Q With who?

A And that's what I do.

Q The police?

A Yes.

Q Do you eventually cooperate with the police?

A Yes, I do.

Q Did you -- in cooperating with the police, did you

take them somewhere?
A Yes, I do.
Q Where were you —-- let's talk about that. Where were

you when you took the police somewhere? Obviously, you were
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with them. But at the time just immediately prior to that,
where were you?

A I was in Henderson County Jail.

Q So, you're sitting in jail. Your lawyer has told
you, you know, cooperate with the police. So, what happens?
What do you do?

A They put me in chains and in the back of the car,
and I proceed to take the police out to this location here,
the two pictures you just showed me.

Q So, right now, you're looking at State's Exhibit
number 171. You take them out to this area of the desert in
Boulder City, or Jjust beyond Boulder City?

A Yes, sir.

Q What happens when you get out there?

A They ask me to basically tell him what you asked me
to describe, you know, what happened here. And theylleave me
in the car, and they proceed to walk around that area, looking

for evidence.

0 How many police officers are out there, do you
remember?
A There was, I believe, three total.

Do they find any evidence?

Q

A Yes, they do.

Q What do they find?
A

One officer goes to the other side of the street
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with the overpass, where the rocks and stuff are at. They
find a shaft of a golf club, and they find what appears to be
some rocks with blood spots on them. The other detective
walks out on this side, goes up by the fence, and sees where
the gold or copper putter's head of the golf club is at, and
ties a white handkerchief to the fence to mark the spot.

Q Where do you go after being out there?
A They take me back to Henderson Jail.
Q Do you eventually -- you had talked about accesscory.

Do you eventually enter a plea --

A Yes.

0 -— of guilty?

A That's correct.

Q And as part of your plea, do you have any agreement

with respect to your responsibility in this case?

A To my knowledge, the agreement was that I have to
testify to the truth here and, you know, full cooperation.
And then if T do that, my probation -- at the time I was on
probation -- were reinstated. And then the State would retain

the right to argue at my sentencing.

Q So, what did you plea to?

A Accessory to murder after the fact.

Q Is that a felony?

A Yes, it is.

Q Have you been sentenced in that case yet?
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A No, I have not.

Q So, at the conclusion of this trial, you will be
sentenced?

A That's correct.

Q Did you ever beat or harm Melissa Estores, Red?

A No.

Q Were you responsible for any injury inflicted upon

Victoria Magee?
A No.
Q Christine Combado?
A No.
0 You did, however, assist McCarty and Malone in

disposing the implements that were involved in their murders?

A That's correct.
Q And for that, you've entered a plea of accessory?
A That's correct.

MR. LALLI: Your Honor, that concludes direct
examination.

THE COURT: Mr. Cano, before you start -- I'm
assuming you're doing the cross, let's take a quick recess at
this point.

MR. PIKE: Thank you, Your Honor.

THE COURT: Ladies and gentlemen, during this
recess, it is your duty not to converse among yourselves, or

with anyone else on any subject connected with this case., or
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to read, watch or listen to any report of or commentary on the
trial by any person connected with the trial, or by any medium
of information, including without limitation, newspaper,
television, radio, or the internet. You are not to form or
express an opinion on any subject connected with this case
until this matter is submitted to you.

We'll see you back in a few minutes.

THE MARSHAL: All rise for the jury.

(Jury recessed at 10:36 a.m.)
(Outside the presence of the jury)

MR. DiGIACOMO: Judge, I don't think the witness has
[inaudible] up or down.

THE WITNESS: Um-hum.

MR. DiGIACCOMO: Oh, have you? Okay, he has.

THE WITNESS: The bailiff took care of that when he
seen me in the hallway.

THE COURT: Okay. All right. Counsel, I forgot, I
have a 1:00 o'clock hearing in this courtroom here on a --
obviously, an unrelated matter. And so whenever we take the
lunch break, we won't come back until 1:30.

MR. CANO: Okay.

THE COURT: I'm assuming the hearing's going to take
15 minutes, but I don't want to cut it too short. So,
whenever we take the break, we're going to come back at 1:30.

All right? See you back in a few minutes.
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(Court recessed at 10:37 a.m. until 10:46 a.m.)
(In the presence of the jury)

THE COURT: Mr. Herb, do you understand you're still
under oath?

THE WITNESS: Yes, sir.

THE COURT: All right. Go ahead, Mr. Cano.

MR. CANO: Thank you, Your Honor.

CROSS-EXAMINATION
BY MR. CANO:
Q Mr. Herb, if I understood your direct examination

here, I guess you're a liar?

A I'm a liar?

Q Well, you lied to the police; right?

A Yes, I did.

Q Okay. You also have two prior convictions?

A Yes.

0 The fist one you picked up, it was in 2004, I think
or 200572

A Yes.

0 Right? And that was for possession of a controlled
substance?

A Correct.

Q When you're put on probation that time, it was for a

significant amount of years, I think up to five years;

correct?
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A At first it was three years.
Q Okay. Up to three years? And you had to sign terms
and conditions of probations?
A That's correct.
Q Do you remember gecing into the probation
officer's --
MR. LALLI: Objection, relevance.
MR. CANO: It goes with credibility, Your Honor.
THE COURT: I'm going to go ahead -- I'm going to
allow it. Go ahead, Mr. Canco.
BY MR. CANO:
Q Do you remember you had to sign a sheet that you

would agree to follow certain rules while you're on probation?

4 That's correct.
Q Right. Part of those rules were that you were not
supposed to participate -- or have in your possession any kind

of narcotics?
A That's correct.
Q Right? Also, that you're not supposed to consume

any kind of narcotics?

A That's correct.

Q Or alcohol?

A I could have alcohol the first time.
0 I'm sorry?

A I was allowed to have alcohol --
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A -- the first probation.

Q But part of the conditions you were -—- you're not
supposed to have -- consume or to have any possessions of
narcotics; correct?

A That's correct.

Q But you did actually have narcotics in your
possessions at a later point in time?

A That's correct.

Q And got wviolated for that probation; correct?

A Correct.

Q All right. So that wasn't being very honest with
the probations office, was it?

A T don't understand the question.

Q Well, you didn't go to your probation officers and

tell them, hey, I'm selling drugs?

A He never asked.

Q He never asked. So you didn't volunteer that?

A No.

Q Okay. But you did get arrested for another crime,

again selling narcotics?
Not selling, nc. Possession.
For possession of narcotics; correct?

Correct.

(O & B,

Okay. And that was your second conviction of '06;
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A That's correct.

Q And again, under that arrest you were given
probation?

A Correct.

Q You had to sign that form again?

A Correct.

Q That you did like on the first probation?

A Correct.

Q Again, saying that you weren't going to consume
alcohol?

A Correct.

Q Right? You weren't going to associate with people

that were committing crimes?

A Correct.

Q You weren't going to have in possession narcotics?
A Correct.

0 You weren't going to consume any narcotics?

A Correct.

0 Okay. But you were doing all those things during

the time period between April and May of 2006; correct?
A That's correct.
Q Okay. That wasn't being very honest with the
probation officers, as well?

A Once again, they never asked any of that.
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0 QOkay.

A They never asked for -- I never lied to any of them.

0 But you never told them, either?

A No.

Q Now, as a condition of your probation on the second
felony that you picked up, you had your Drug Court?

A That's correct.

Q Okay. Part of the Drug Court -- Drug Court you said
was like a rehabilitation type of --

A Basically, yeah.

Q -- type of a program; correct?

A Correct.

Q Run by the courts?

A Actually, it's run by Choices.

Q It's run by Choices, but in associations with the
court. Judge Lehman presides over the Drug Court?

A Correct.

Q Right? Part of the terms and conditions of being in
that program is you're not supposed to consume narcotics?

A That's correct.

Q Not supposed to have those in your possession, as
well?

A That's correct.

0 But you were -- you had them in your possessions and
you were consuming them during that time period?

Verbatim Digital Reporting, LLC ¢ 303-798-0890

2551



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

A No, I wasn't consuming them. I had them in my

possession, yes.

Q You said you had -- had two dirty UA’'s.

A Correct.

0 Do you remember that?

A Yes, I do.

Q So what were the dirty UA's for, cocaine?

A Sacking cocaine, yes.

0 And?

A Sacking cocaine.

Q Sacking cocaine. So --

A When you bag up cocaine and get it on your hands it

soaks into your blood system, you still test positive. It

doesn't mean I was using drugs.

Q Okay. But you tested positive for cocaine twice
though?

A Correct.

Q Okay. And that was against the rules of the Drug

Court programs?

A Yes, it was.

Q Fair to say that selling drugs is against the spirit

of being in the Drug Court program?

A Yeah. I would say that, yes.

Q All right. So that's kind of being dishonest with

the Drug Court program?
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Once again, I don't see the correlation. They never

asked me 1f I'm still selling drugs. They only test me and

ask i1f I'm doing drugs. I never lied to them either.

Q You didn't lie to them, because they didn't ask you?

A Correct.

Q Okay. So it's not a lie if they don't ask you the
questions?

A Yeah. I never told them I wasn't, so that's not a
lie.

Q All right. Now, you were dealing crack; right?

A Yes.

Q You were dealing powder cocaine, as well?

A Yes.

Q Were you dealing meth?

A Yes.

Q You're dealing marijuana?

A Yes.

Q Okay. You were using drugs, as well?

A No.

0] No? Do you remember testifying at preliminary
hearing in Henderson?

A Yes.

0 Do you remember getting up on the stand just like

you did ri

A

ght now?

Yes.
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Q Held out your hand and said you're going to tell the
truth and nothing but the truth?
A That's correct.
Q Okay. And at that preliminary hearing you're asked

--— and you swore to tell the truth at that preliminary
hearing; correct?

A Uh-huh.

Q Like you did today?

A Yes.

MR. CANO: And that's preliminary hearing, page 46,

counsel of the preliminary hearing.
BY MR. CANO:

Q You were asked question, "When is the last time you

ingested drugs?" Answer, "Probably about two weeks prior to

the incident in guestion."” "What kind of drugs were they?"
"Cocaine."”
A That's the two drug tests I tested positive for. I

already told you that.

Q Okay. But you were asked what you ingested, and you
said, cocaine.

A Okay.

Q Okay. That's a little bit different than what you
just testified to right now, isn't it?

A A little bit. I never -- I didn't use the word,

ingested. I don't believe T used ingested in there either.
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That was your question, not mine.

Q You -- no. The guestion was asked to you what you
ingested. And you said, cocaine?

A That's true, yes.

Q Okay. And you were also drinking alcohol during
that time period?

A No. They breathalyze in Drug Court, as well.

THE COURT: Sir, wait for the next question, okay.

BY MR. CANO:

Q Okay. Were you also taking marijuana-?
A No.
0 No®?

MR. CANO: Court's indulgence, Your Honor.

BY MR. CANO:

0 Do you remember testifying at a previous trial?
A Yes.
Q Where you got up there and put your hand up and said

you were going to tell the truth just like you did today?
A Yes.
Q Okay.
MR. CANO: Page 66 of the second transcript of the
previous trial, counsel.
BY MR. CANO:
Q You were asked, question, "Were you using

marijuana?”" Answer, "Yes."
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A Was I using marijuana when? You're not being —--

that's a vague question, can you explain it further, please.

0 Where you were asked at the trial during this time
period --

A I was asked at the trial, was I smoking —--

Q -- if you were using mariijuana.

THE COURT: Hang on, hang on. Sir, sir, hang on.
Hang on, hang on. Let Mr. Cano finish the question and he'll
let you finish your answer. Then we'll go to the next
question, okay.
BY MR. CANO:
Q And let me put into context for you. The time of
the --
MR. CANQ: We'll go back to page 65, counsel.
BY MR. CANO:
Q At the time of the -- when this event was occurring,

does that put it more in perspective for you?

A When these events -- okay.

0 When the event was occurring, April, May of 2006.
Okay?

A Okay.

Q "Were you a drug dealer?" Answer, "Yes." "Were you
using cocaine?"™ Answer, "Yes." "Were you using marijuana?"
Answer, "Yes." "And were you drinking alcochol? Answer,

IlYes . "
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A Okay. I'm going to answer that, I don't recall.

Q Okay. But that's obviously different than what you
just testified to today, correct, that you weren't drinking
and you weren't using marijuana?

A I guess according to that transcript, yes. But

once, you know, like I said --

Okay.
A —-— I've been drug tested three times a week in Drug
Court.
0 The answer -- you answered the question.
A I didn't test positive.
Q It's different from what you answered today?
A Yes.
0 Okay. And you were sworn to tell the truth when you

testified at that previous trial; correct?
A Correct.
Q All right. ©Now, you also said that Romeo would sell

drugs, but he would use your meth; correct?

A He would use my meth?
Q Your methamphetamines, your meth, your drugs.
A As ingest himself or use to sell? Would you please

verify that question, as well, please.
0 Use to sell.
A Yes, he would.

Q Okay. All right. And you alsc said that you would
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go to the Sportsman's almost every day?

A That's correct.

Q And that you were selling drugs pretty much every
day?

A That's correct.

Q Okay. And you said that you -- that you knew Lynn

and Corrina?

A Yes.

Q And that you'd go to their apartments practically
every day?

A Yes.

Q And that's where you would be selling drugs out of,

their apartment?

A Yes.

Q Okay. And that you'd sell to them --

A Yes.

Q -- drugs almost every day?

A That's correct.

0 About 20 to $40 worth?

A That's correct.

Q Okay. The girls, Lynn and Corrina, they would smoke
crack?

A Yes.

Q Almest every day?

A Yes.
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marijuana?

A

LGOI &

Okay. I think you said that Corrina would also use

Yes.
Almost every day? Drink alcohol?
That's correct.

All right. And Lynn, the same thing, she would

smoke crack?

(ORI ORI S - O © T

these people that were consuming drugs,

your proba

A

(ORI AR O S S

That's correct.

Almost every day?
That's correct.

And marijuana, as well?

Yes.

Almost every day? And also drink almost every day-?

Yes.
Okay. And you were in this environment; correct?
Correct.

And being in this environment selling drugs with

tion?

Yes.

The terms and conditions of your probation?
That's correct.

Okay. And you never told your probation officers
No.

~— that you were in this environment?
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A No.

Q Even though you signed a form that said that you
knew you're not supposed to be in this environment?

A Yes.

Q Okay. So you wouldn't say that's being dishonest
with them, would you?

A No, not really.

Q Now, if got arrested on any of these violations that
you were committing on almost an everyday basis you'd go to

jail, wouldn't you?

A Yes.

Q And potentially go to prison?

A Yes.

Q For violating the conditions of probations?
A That's correct.

Q And you didn't want any of that, did you?
A No.

Q Okay. You don't like jail?

A No.

Q And you don't like prison either?

A No.

Q All right. Now, as a mater fact, I think yvou value

your freedom quite a bit, don't you?
A Yes.

Q You had a conversation with that regarding your
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freedom with the police officers, didn't you?

A Yes, I believe so.

Q All right. Where you told them your freedom was
everything to you?

A Yes.

Q And it's like the most important thing that you have
-- that you can have?

A Yes.

0 QOkay. Now, you were living with your parents at the
time; right?
That's correct.
Over on Sirnoble?
Yes.
Okay. Living at the house with your father?
Uh-huh.
Harold Herb?
Yes.
Your mother, Kelly?
Yes.
Your brother, Dave?
Yes.
Your son, Brendan?
Yes.

Okay. But your father has adopted your son now?

- o S~ o R T o B o B T o B T © -

That's correct.
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Q Okay. And while you were at that residence you we
selling out of that residence?
A Actually, not out the residence, but I did have th

in that location, yes.

Q You did have drugs at that location?

A Yes,

Q Okay. With your nine-year-old son there?

A Yes.

Q Okay. And your parents there, as well?

A Yes.

o) You didn't tell your parents yocu had drugs at that

location, did you?

A No.

Q You didn't tell your parents that you were selling
drugs, were you?

A No.

Q You didn't tell them what you were doing on a
practically almost everyday basis as far as going to the
Sportsman's and selling drugs, did you?

A No.

Q Okay. Would you say that was not being dishonest

with them?

A No.
0 Because they didn't ask I guess; right?
A Correct.
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Q Okay. You were worried about your Drug Court
situation, because you didn't want to get too many violations,
right, at Drug Court?
A That's correct.
Q Because if you fail Drug Court, that would have been

a violation of your probation; correct?

A That's correct.

Q So if you fail Drug Court, you would have gone to
prison --

A That's correct.

Q —-— potentially; right?

A Yes, sir.

Q Okay. As a matter of fact you had that -- the first
time you spoke to the police -- do you remember, you spoke to

them twice?

A That's correct.

Q And that was on May 25th?

A Yes.

Q Okay. While we're talking about that, let's talk

about the statements that you gave. There were those two
recorder statements that you gave; correct?

A Yes, sir.

Q All right. You also testified at a previous
preliminary hearing; right?

A That's correct.
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Q And a previous trial; correct?
A That's correct.
0 And you also I guess had a conversation with the

police while you were taking them out to where the weapons
were located?

A I would imagine so, yes.

Q Okay. Well, you had to tell them how to get there,
didn't you?

A Yes.

0] All right. So I imagine there was some conversation
in the car?

A Yes.

Q Okay. And so you had a chance to review your
previous statements that you gave to the police before your

testifying today?

A I haven't reviewed them in a while, so --

Q Have you had that opportunity to review them?

A Yes, I have.

Q Okay. And who were you -- who gave those to you?
A The district attorney did.

Q Which one?

A I believe Mr. Lalli did.

Q I'm sorry. Mr. who?

A Mr. Lalli.

Q Mr. Lalli? Okay. Did you have an opportunity to

Verbatim Digital Reporting, LLC ¢ 303-798-0890

2564




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

discuss with him your testimony?

A

Q
A
Q
A

Q

Yes.

Okay. Prior to your preliminary hearing?
Yes.

Ckay. And prior to your trial?

Yes.

Okay. Would it surprise you to know that Mr. Lalli

was not even on this case at the preliminary hearing?

A

Q

this case

Actually, that's true. That's true, he was not.

Okay. Now, you also went to their office to discuss

with them; correct?
Yes.

You went there actually with you're parents one

Yes,

Okay. In total, how many hours do you think you've

spent discussing this case with the district attorney's

coffice?

A

At -- on all different -- from prelim and all the

things from back then?

Q

A
Q
A
Q

From everything, yeah.

I can't really say.

Fair to say about maybe four to six hours?
Yeah, at least four to six hours.

Okay. At least. So maybe even more?
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A Maybe a little bit more than that.

0 More than that, okay. Now, Let's talk a little bit

about that first contact you had with the police, okay?

A Okay.

Q That was on May 25bth; correct?

A Yes.

Q And according to what you testified to earlier, y
were aware of the girls' disappearance from previous week?

A Yes.

Q All right. And you never —-- saying that that
happened on that Wednesday or Thursday evening, that date,
l6th or the 17th -- the 17th or the 18th, you never went to

the police and called them to let them know you had

information regarding this case, did you?

A Now.
Q Not on the 17th?
A No.
@] Not on the 18th?
A No.
Q Not on the 19th?
A No.
Q Not on the 20th?
A No.
Q Not on the 21st?
A No.
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Q

And actually, you said you went to jail I think on

that weekend?

A

i o R A oI

Q
officers,

A

(ORI A o N e

Yes.

Right?

That's correct.

So that would have be the 19th, Friday?

I believe so.

Until like Sunday?

Yes.

You know, the 21st? So you're surrounded by
correction officers, access to police; correct?
Correct,

For that entire weekend?

Yes.

You're on 24-hour lockdown?

Well, not 24-hour lockdown, but --

You were in custody for 24 hours a day?

Yes.

82

And you never talked to the police regarding any of

these incidences?

A

Q
either?
A

Q

No.

Okay. And you never talked to them on the 2nd

No.

Or the 23rd?
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A No.

Q Or the 24th-®

A No.

Q It wasn't until they actually came to you that you

wanted to talk to them; correct?

83

A Correct.

Q All right. And then they came to you twice?

A Yes.

Q Came to you one time -- I think you said it was like
1:00 or 2:00 in the afternoon?

A Something like that, yes.

Q Okay. But would it surprise you the transcript said
about 6:30 in the evening-?

A Well, that might have been true. I don't know
exactly what time it was.

Q Okay. And then they came later around 10:00
o'clock?

A OCkay. That sounds all right.

Q All right. And you said each one of those
interviews took a couple hours?

A Yes, sir.

Q Okay. Now, your first -- your first interview with
them, they came to you -- and at that point in time, according

to your direct testimony, you already had knowledge of the

crimes; correct?
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A Yes.

Q They came to you to discuss these crimes?

A Yes.

0 And you looked at them and you lied to them?

A Yes.

Q They asked you specifically if you were involved in

this case?
A Yes.
0 And you looked at them and you lied to them and said

you weren't?

A That's correct.

Q QOkay. They asked you -- and at this point in time
you knew how serious this case was. Fair to say that?

A Yes.

Q Okay. I mean, they had ceased your cars; right?

A Yeah. In between -- after the -- I think after the
first time -- the first —--

Q The first time; right?

A -— interview. Yeah.

Q They had ceased your cars and they wanted to look

inside your cars; right?

A Well, they didn't actually cease them, they asked if
they can have them. I surrendered them. But they took them,
yes.

Q Okay. Well, they took them that day; right?
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A Yes.

Q As a matter of fact, they wanted to talk to you so
much that they gave you a ride to Drug Court that day?

A Yes, they did.

Q Right? Because they told you, hey, you're free to
go, you're not under arrest at this point in time; right?

A Correct.

Q So you're like oh, if that's the case I've got to go

to Drug Court; right?

A Yes.

Q But they didn't let you go asset that point in time,
did they?

A No, they didn't.

Q They said, hey, why don't we take you to Drug Court;
right?

A Yes.

Q Okay. This is real important that we talk to you?

A That's correct.

Q Right? And then they sit in the car and they drive
you up to Drug Court?

A Yes.

Q Correct? Because they want to talk to you regarding
this case?

A That's correct.

¢] And asking you questions along the way to Drug
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Court; right?

A That's correct.

Q And as you -- they were asking you questions along
to the Drug Court, you were being dishonest with them?

A I can't say.

Q Well, you --

A I don't remember the conversation. So I can't tell
you if I was being dishonest or not.

Q Well, would it be fair to say that the first
statement that you gave to the police you didn't have any

knowledge of involvement in this case?

A That's correct.

Q You denied any knowledge of anything that happened
to Red?

A That's correct.

Q You denied any knowledge of anything that happened

to Victoria?
A That's correct.
Q You denied any knowledge of anything that happened

to Christina?

A That's correct.

Q You denied any participation in any crimes?

A That's correct.

Q You denied any knowledge that Mr. McCarty was

involved in any crimes?
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