10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

53

any genetic human DNA from the hair.

Q Can you explain to the jury why that might happen?

A Well, two reasons. There may have been some
material on the hair that to me appeared to be a root
material, but it was some other form of debris, not an actual
root, so it wouldn't have human DNA. Or it could've been root
material that had just degraded to the point that a genetic
profile was not able to be developed.

Q Let's talk about your Item 1l1(e), which was a tape
lift from the rear driver's-side floorboard. Did you observe
-- or did you analyze this particular 1ift?

A Yes, sir, I did.

Q What, if anything, did you find there?

A My notes reflect that there was a large mass of

apparent brown long hair.

Q A large mass?

A That's what my notes state; ves, sir.

Q What did you do when you observed this large mass of
hair?

A I performed DNA analysis on two of the hairs that

root ends had been observed.

Q Were you able to obtain a genetic profile from those
root hairs?

A Yes, sir, I was.

Q Did you compare it against the known DNA profiles
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submitted to you in this case?
A Yes, sir, I did.
Q What, if anything, did you find?
A Melissa Estores was not excluded as a donor of the

DNA removed from those two hairs.

Q FEarlier in ycur testimony you talked about
statistics, and statistical probabilities of being able to
include or, I guess, include individuals in a genetic profile.
Do you remember that?

A Yes, sir.

Q Can you explain to our jury how the statistical
data, how does that -- how does that provide us insight with
respect to the likelihood that somebody's -- including or
excluding somebody as a donor of biological material?

A What we do is we supply -- we perform statistics
based on the genetic profile. The populations have been
screened to see how rare, how common certain of these markers
are, what are called alleles, the different forms of the
genetic markers.

So based on these known frequencies, we can then
determine how rare or how common an observed genetic profile
would be in a theoretical population. So what we can do is
basically state how often would we expect to find this profile
to be found one time in a certain population.

Q Can you give the jury some sense of the magnitude of
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the numbers that we're dealing in --

A Um —-

Q -— and how that would relate to, for example, the
earth's population?

A Would you like me to actually apply the statistics,
or —-

Q Sure, sure, if you could.

A Sure. For the items, the hair that was removed from
11 (e), the probability of observing this profile in a
population was in the -- for the Caucasian population it was

expected to be found once in a population of 3.58 times 10 to
the 13th, or that's 35.8 trillion.

Q 35.8 trillion?

A You weould expect to find it once in a population of

35.8 trilliocn.

Q What is the population of the earth?

A I believe the recently -- the estimate is now 7
billion.

Q So in the population of the earth, since the number

you've just cited to us is larger than that, you'd expect to
find that genetic profile one time on our planet?

A In my opinion, yes, sir, that's correct.

Q Do you have an opinion as to who the donor of that
genetic profile is?

A Yes, sir, I do.
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Q What's your opinion?
A Based on the rarity of the profile, my opinion is
that Melissa Estores was the donor of the DNA on the hairs.
Q I want to talk to you about your Item 11(f), which

is a tape 1lift from the rear passenger's-side floorboard. Did

you analyze that 1lift for any DNA material?

A 11(£)7

Q Yes, sir.

A Sorry, again, I apologize.

Q That's okay.

A Yes, sir, I did.

Q What, if anything, did you find on your Item 11 (f)?

A I saw —-- observed many brownish-red hairs is what my
notes state. I did perform DNA analysis on one of the hairs.

Q So you were able to find a root?

A What appeared to be a root; yes, sir.

Q And were you able to extract a genetic profile from
that?

A No, sir, I was not. The —-- no human DNA was

detected on the hair removed from 11 (f).

Q I'd like to move to your Item No. 4. There's been
testimony from Jennie Ayers regarding the impounding of a golf
club shaft which she identified as Item 1369-5-5. And for the
benefit of the jury, I'm going to show them State's Exhibit

194.
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What was your Item No. 47

My Item 4 was a broken golf club shaft.
How -- did you analyze the shaft?

Yes, sir, I did.

How did you analyze it? What did you do to it?

L & T o B

I did two forms of analysis on the golf club shaft.
I observed some reddish-brown soiling near the broken end of
the shaft, which did test positive for the possible presence
of blood.

I also swabbed the grip area to look for any
possible nucleated epithelial cells, but no nucleated
epithelial cells were observed.

0] So just for the non-golfers, when you talk about a
grip, it's that portion of the golf club that I've just zoomed

in on, in this exhibit it's the far right portion?

A Yes, sir, that's correct.

Q Yéu talked about epithelial cells.

A Yes, sir.

Q What are those?

A Epithelial cells are simply skin cells. The

exterior of our skin is actually made up of dead cells.
They're cells that have lost their nuclei. 8o they are not a
good source for nuclear DNA. However, there can be times when
nucleated cells could be transferred onto an item. So if we

see nucleated cells, then we can perform DNA analyses on it.
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Q Why did you choose to look for skin cells on the
grip portion of this golf club shaft?
A Looking for if somebody had been handling something

for a long period of time, maybe some of those nucleated cells

had been transferred.

Q What did you find when you analyzed this?
A I did find non-nucleated cells, what we'd
characterize as, you know, regular skin cells, but no -- none

of the nucleated cells that a genetic profile could be
developed from.

Q So you're not able to take the types of material
that you found to the level to cbtain a genetic profile?

A No, sir, that's correct.

Q Now, I think you also testified to analyzing the
other end of the shaft.

A Yes, sir, I did.

Q What did you find?

A Possible blood was swabbed from the -- near the

broken end of the shaft.

Q What did you after you reached that conclusion?

A The sample was retained for future DNA testing.

Q And did you eventually test it?

A Yes, sir, I did.

Q What, if anything, did you find-?

A On the -- the swabbing from the broken golf club, I
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was able to develop a genetic profile.
Q Was that a complete profile?
A It was not a complete profile.
Q What happens when you get an incomplete profile?
A There is -- we have a threshold that's required for

us to be able to utilize the data conclusively, either to
include or exclude. And so we look at 13 different regions
for short tandem repeats, each one being independent.

We attempt to develop a profile at each of those 13
independent regions. However, there are times that we may not
be able to get all 13. Maybe we'll get 7, we'll get 8, we'll
get 11, however it may be.

We can still utilize the data that is -- meets our
threshold level, that meets our level of acceptance. We do
not then use the data that's not. So we can still include or
exclude, but what it does affect is the rarity of the
calculated statistics, because we're not utilizing all of the
regions for comparison.

Q Did you compare the partial genetic profile that you
obtained from the golf club shaft against Donald Herb, Jason
McCarty and Domonic Malone?

A Yes, sir, I did.

Q What, if anything, did you find-?

A On the swabbing from the golf club shaft, Donald

Herb, Jason McCarty and Domonic Malone were all excluded as
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potential sources.

Q Did you compare the profile, the partial profile
against Christine Combado, Victoria Magee and Melissa Estores?

A Yes, sir, I did.

Q What, if anything, did you find there?

A I found that Victoria Magee and Melissa Estores were
both excluded as a source of the genetic material on the golf
club shaft, and that Charlotte Combado was not excluded.

0 I'd like to talk to you about your Item No. 3, which
was a golf club head that we are seeing State's Exhibit 192.

Did you receive an Item No. 37?

A Yes, sir, I did.

Q What was it?

A My Item 3, was identified as a putter head.
0 So a specific type of golf club?

A Yes, sir.

Q And are we seeing a putter head there?

A Yes, sir, we are.

Q Did you analyze the putter head, the golf club for

the presence of any DNA?

A Yes, sir, I did.
Q How did you analyze it? What did you do?
A The first thing was visually I examined the putter

head and I did notice some reddish-brown, what I termed as

speckling and soiling on the shaft near the hosel.
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Q Where -- what's the hosel of this club? You can
actually take your finger and actually draw on your monitor
there.

A The hosel of a club would be this portion where the
shaft marries to the club.

Q So you found some speckling that appeared possibly

to be blood?

A Yes, sir, I did.

Q Did you analyze any other areas of this golf club?

A That was the only portion that I tested chemically.
Q And what did you find when you analyzed that portion

of the hosel further?

A It did test positive for the possible presence of
blood.

Q Were you able to obtain a genetic profile from that
blood?

A Yes, sir, I was.

Q Was it a complete profile?

A No, sir, it was not.

Q Were —-- did you compare that profile against the DNA
-- the known sample of Donald Herb, Jason McCarty and Domonic
Malone?

A Yes, sir, I did.

Q What, if anything, did you find?

A On the -- the putter head, I was not able to include
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nor exclude either -- the three suspects.

Q You could not include them or exclude them?
I could not, no, sir.
You sald that there was a partial profile?
Yes, sir, that's correct.

Why could you not include or exclude them?

b OB T ©

At one genetic marker I had a very weak signal of a
Y chromosome. So essentially I was -- I was showing that

there was data from -- that there was a minor contributor of
male DNA, but I don't know who that male contributor was. 8o
and since I could not exclude any man from being a potential

source inside that mixture as a minor profile.

Q Any man anywhere?
A That's correct. If —-
Q So you and I -- you can't exclude you or me from

that genetic profile?

A That's correct.
Q Okay. When -- what is a mixture?
A A mixture is just a genetic sample that has more

than one contributor of DNA in it.

Q Was the profile that you obtained from the hosel of
this golf club, was that, in fact, a mixture-?

A It appears that it was, but a very minor mixture.
Again, I have one genetic marker that appears to be male. But

from all of the other material I'm not seeing a third -- or a
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second individual, just at this one marker.

Q Now, so you were talking about this being a mixture
and a very limited amount of male DNA in it. With respect to
the majority of the profile that you obtained, do you know
whether it was male or female?

A Yes, sir. The major donor was female,

Q Did you compare that profile against Victoria Magee,
Christine Combado and Melissa Estores?

A Yes, sir, T did.

0] What, if anything, did you find?

A Victoria Magee and Melissa Estores were both
excluded as a source of the genetic material identified on the
putter head.

Q What about Christine Combado?

A Ms. Combado was not excluded as a donor of the DNA
identified on the putter head.

0 With respect to this genetic sample, did you run any
numbers, or obtain any frequency data?

A Yes, sir, I did.

Q What did you find when you did that?

A On the -- the swabbing from the putter head in which
Charlotte Combado was not excluded, I performed —- I
célculated statistics, and we calculate those statistics based
on four ethnicities. For a Caucasian population you would

expect to find the profile once in a population of 543
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billion.
o) Billion?
A Billion, with a "b".
Q So do you have an opinion, based upon the population

of the earth, as to whose blood was on the hosel of this golf

club?
A Yes, sir.
Q What's your opinion?
A My opinion is that based on the rarity of the

profile, I would state that Charlotte Combadoc was the donor of
the DNA identified on the putter head.

0 I'd like to talk to you about one last item, which
is your Item 5(a). We've had testimony about a knife that was
covered in this case. And I'm going to show the jury State's
Exhibit 195. Can you explain for us, Mr. Reat, what your Item

No. 5(a) was?

A My Item 5(a) was a knife.

Q Did you also receive an Item 5(b)?

A Yes, sir, I did.

Q There was testimony from Jennie Ayers regarding a

piece of hair that was associated with this knife. Let's talk
about the hair. What was your Item 5(b)?

A My Item 5(b) was identified as hair removed from
knife blade.

Q Did you perform any analysis on the hair?
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A I did not.

Q With respect to the knife itself, Item 5(a), did you
perform any analysis?

A I did.

Q What did you do?

A I did two forms of analysis. I did sece
reddish-brown soiling on both sides of the blade, so that was
tested for the possible presence of blood and it was positive.

Q If you could stop there, I'm going to go to Exhibit
No. 196. And if we zoom in on here, this material we're
seeing on the tip of the blade, is that the reddish-brown
substance that you're talking about?

A Yes, sir, that's correct.

Q So if we go back now to the knife, Exhibit 195. You
tested that substance. What, if anything, did you find?

A It tested positive for the possible presence of
blood.

Q You mention that you conducted two types of tests on
the knife. What was the other test that you performed?

A I swabbed the handle, again, looking for the
presence of nucleated epithelial cells, but none could be
found.

Q With respect to the blade of the knife and your
positive test for blood, what did you do with that sample?

:\ I then performed a DNA analysis on the material that
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was swabbed from the knife blade.
Q What did you find?
A I found that Donald Herb, Domonic Malone and Jason

McCarty were excluded as sources of the DNA on the knife, as

were Charlotte Combado and Melissa Estores.

Q All those folks were excluded?

A Yes, sir, that's correct.

Q What about the known sample from Victoria Magee?

A Victoria Magee, we were not able to exclude her as a

source of the DNA on the swabbing from the knife.

Q Did you run any statistical analysis on the
frequency of the genetic profile you obtained from that blood?

A Yes, sir, I did.

Q What did you find?

A I found that this profile was expected to be found,
again, just in terms of a Caucasian population, it was
expected to be found once in a population of 526 billion.

Q So based upon that and the population of the earth,
do you have an opinion as to whose blood was on the tip of

that knife?

A Yes, sir.
Q What's your opinion?
A Again, based on the rarity of this profile my

opinion is that the DNA on the swabbing from the knife came

from --
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Q Victoria Magee?
A Sorry, yes. Yes, thank you. Victoria Magee.
MR. LALLI: Your Honor, that concludes direct
examination.
THE COURT: All right. Cross?
MR. PIKE: Thank you, Your Honor.
CROSS-EXAMINATION

BY MR. PIKE:

Q Good morning, sir.
A Good morning.
Q After your first attempt with the computer, do you

want to go back to paper right away?
A It would be a lot easier.
Q Okay. I had a few questions to ask you. You

indicate that you work for Bexar Labs?

A It's pronounced Bexar, yes, sir.

Q Bexar, I'm sorry. I'm sorry. There's a silent "x"
in it?

A A silent "x", yes, sir.

Q Okay. Is that peculiar to Texas?

A It originated from -- it was Bejar, with a "J", so

it's a Spanish derivation.
Q Okay. Thank you. I wondered about that. You do a
fair amount of work for the Henderson Police Department, don't

you?
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A We've done some work. I couldn't say exactly how
much work we've done for Henderson.

o) During the time frame that you were involved with
doing the actual physical testing of the items that were
submitted to you, would you say that you did it on an
infrequent, or frequent basis for the Henderson Crime Lab?

A For me, I would state infrequently. I can only
recall maybe this case and one, maybe two others, that I've
performed.

o] And correct me if I'm wrong, but the process is that
you receive items to be tested in sealed evidence bags by
Fed Ex or UPS?

A By some form of courier, ves, sir.

Q And that's to preserve the chain of custody so that
there isn't any question about when it was sent and when it
was delivered, and who got it, and then it's returned the same
way?

A Yes, sir, that's correct.

Q And when you go through and performed -- when you
perform a DNA extraction, you try not to tamper with any other
possible evidentiary values that may have -- that that item
may_have?

| A Yes, sir, that's correct.
Q And that's a long way of saying, you don't just swab

the whole thing, you just try and be detailed in where you
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swab it, to obtain what you think you can process and get DNA?

A For the most part, yes, sir. If something were
submitted for the laboratory just for a general screening,
say, Jjust somebody had handled it, we may swab quite a bit of
it to try to get as much material as we can. But if we see a
stain, we try to be very specific on where -- where we take
the material from.

Q For instance, on Exhibit No. 53-A, a cigarette butt,
based upon your training -- and I assume you have some
cross-training with other -— with other CSA's, or with CSA's
on —- on the collection of different types of evidence, like
fingerprints, or footprints. And so when something is given
to you, you generally have a feel that -- whether or not it
might be processed at a later time?

A We -- only within our laboratory, it's just
dependent on what has been requested in terms of what they
would like us to perform on the analysis -- or the sample. We
do not perform crime scene work, so any work that would'wve
been subsequent to its submission we're generally unaware.

And so it's just basically whatever is being
requested of us to do.

Q Okay. So you're not aware if it's been processed
for fingerprints or not processed for fingerprints?

A That's correct.

Q And you don't know whether it's going to be
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processed for fingerprints or not going to be processed for
fingerprints?

A Yes, sir, that's also correct.

0 So, on State's Exhibit 194, and that is the -- the
golf club shaft that you were -- that the testing was
performed upon, you -- you have no knowledge, independent
knowledge of whether or not that had been processed for
fingerprints along the metal area, or whether it had not?

A I don't believe so. I can refer to my notes real
quick.

Q And while you're referring to your notes, could you
check and see if you were requested to not interfere with the
metal shaft in order to allow for such fingerprint testing?

A I don't see any -- anything in my notes to reflect
had it been processed for fingerprint. A lot of times we may
see blackish powder, or something along those lines, that
would indicate that it may have been -- that it may have been
screened for fingerprints. But again, that's just more of an
observational thing.

In terms of any —--

Q And just specifically, in reference to the
fingerprints.

A I don't believe -- I'm looking at the -- I don't --
I don't have any knowledge of -- that the -- of a request

being made to not disturb anything on the shaft.
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Q Thank you. And I think as you indicated during the
short questioning since I've been up here, that you receive it
and the request is basically, here, here's the known DNA.
Check these items, and does it match any of them.

A That's essentially what it comes down to, yes, sir.

Q And that's what you were asked to do in this -- in
this case?

A Yes, sir, that's correct.

Q And specifically you were only asked to examine a
certain number of items. Could you look at your notes and
tell me specifically the items that you were requested to
examine?

A All of the material had been submitted for -- to the
laboratory. There was a letter that did have some specific
requests.

Q Which is specifically the items that you were
requested to examine?

A Yes, sir. We were asked to examine the golf club,
and the knife, cigarette butts, as well as it's called a
tissue, fingernail scrapings, and then hairs and fibers.

Q The items that you've tested to -- testified to

today? Except, I don't think you testified about the tissue

paper?
A That's correct. Yes, sir.
Q Everything else that you've testified about are all
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the items that were given to you to test?
A Yes, sir, that's correct.
Q All right. And the request for the -- to test the

-— the condom, when did you perform the testing on the condom?
A The condom was submitted in 2008. So I tested it in
-— well my report was dated July 15th of 2008, so in and
around that date.
Q And you indicated that -- during your testimony,

that latex, the latex of the condom had started to

disintegrate?

A That's correct. Yes, sir.

Q Do you believe that that disintegration may have
affected your ability to have obtained a -- a viable DNA
sample?

A It's possible. I can't say one way or the other.

It just made it difficult to -- to process.
Q And unlike -- well, unlike beef jerky, latex doesn't

cure and stay fresh?

A That's correct. It does start to break down as it's
dried.

Q Is -- would it be a better practice had —-- for a
latex item to be processed as soon as possible after it is
collected?

A It would've prevented possible further degradation

of the latex; yes, sir, that's correct.
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Q Now, when you're going through and looking at DNA,
and in particular, mixed DNA, when did you start testifying as

an expert?

A My first testimony, I believe, was maybe in 2000.
Q Okay. So you've been at this about 12 years now?
A Yes, sir.

0 And the technology of DNA identification is an

evolving science?

A Yes, sir, it is.

0 In fact, the -- now you can just look for that one
root and extract the DNA and that wasn't always possible?

A That's correct; yes, sir.

Q In fact, it's gotten to the point where smaller and
smaller amounts of biological matter are needed in order to
extract DNA and make either inclusion or exclusions?

A Potentially, that's correct; yes, sir.

Q And you anticipate that that science is going to
continue to advance?

A More than likely; yes, sir.

Q As you're going through that and -- well let me
rephrase 1t as a question.

There is research ~- to your knowledge, is there
research -going on at this time to determine or to develop
scientific ways to draw DNA out of non-nucleated cells?

A There have been a lot of work with what are called
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-— it's -- a lot of times it's termed "touch samples,"
basically, just very low, low level amounts of DNA. But it
hasn't been widely accepted in the forensic community as of
yet. But it is ongoing, yes, sir.

Q And time will tell?

A We'll have to see; yes, sir.

Q As you're going through and doing the process that
you're doing -- that you do in this case, you often use

machines?

A Yes, sir, that's correct.
Q And the machines are the ones —-- are the items that
actually break down the DNA -- or the bioclogical matter and

then they generate a report showing the alleles?

A That's correct. There are multiple instruments that
may be used, the last one being a genetic analyzer which is
what helps us to determine what the profile is; yes, sir.

Q And a profile, when I was trying to describe it, my
hand went up and down like that. Could you describe when you
look at a profile you have a -- like a graph in front of you.
What does a profile look like, what's an allele and how do you
compare the two?

A Sure. The -- what's being referred to is what's
called an electropheragram. When DNA is run on a genetic
analyzer, it -- we use a process called capillary

electrophoresis, whereby DNA is separated out based on its
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size. Small fragments of DNA run faster than larger
fragments. And as they do, they are detected. And when they
are detected by a laser excites them, and then if it gives off
light from a tab that we've placed on it, a CCD camera will
record this fluorescence. We've seen a blip of light,
essentially.

So it looks similar to what you might think of as an
EKG, essentially. It's a line, and you'll see a blip. Okay?
A line and then a blip. And each time that we see a blip,
basically that's showing that DNA has just passed the window,
been excited by a laser and picked up by a CCD camera.

Q Thank you. It kind of looks like one of those
heartbeat machines --

A That's correct.

Q -— in a hospital. In going through and doing the
processing, you have to have knowledge about how potential DNA
or biological material may find its way into an area.

A Potentially, vyes, sir.

Q And oftentimes you're asked to extract biological

material from clothing, for instance?

A Possibly, yes, sir.

Q Tee-shirts, pullover shirts?

A Yes, sir.

Q And if someone pulls -- takes a tee-shirt off and

pulls it up over their head, it makes contact with their skin
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and with their hair?
A Yes, sir.
Q And there's a possibility that cells -- epithelial

cells and/or hair, biological material, may embed itself or
pass by contact from the person to the shirt?

A That's possible; yes, sir.

Q And, in fact, in your experience you've actually
processed clothing and obtained DNA from it?

A I have; yes, sir.

Q You were never asked to process any items of

clothing in this case, were you?

A No, sir, I was not.

Q You were never asked to process any shoes?

A No, sir, I was not.

Q Shoes can be a source of DNA, can't they?

A They could.

Q Have you ever processed a shoe and obtained DNA from
them?

A I have.

Q In going through the analysis, you can also

sometimes take DNA from an item of jewelry?

A Potentially, vyes, sir.

Q Because necklaces are worn around the neck; is that
correct? We're on a recording system so I ~-

A Yes, sir.
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o] -— apologize. And earrings also?
A Yes, sir.
Q Because not only are they actually inserted through

the skin, but then there's touch DNA from the backing material

that holds the post onto it?

A There could be, yes, sir.

Q Do you know what that's called?
A The --

Q The back part of an earring?

A I do not know what that's called.
Q Okay.

MR. LALLI: You can enlighten us, Mr. Pike.

MR. PIKE: Well, it's like the hosel of the golf
club, but I'm not -- it's the post and the shaft.
BY MR. PIKE:

Q And so anyway, and similarly you were not asked to
process any items of personal grooming such as a toothbrush or
a hairbrush?

A No, sir, I was not.

Q And those are items that also come into contact with
-- with the human body, the toothbrush with saliva, and the

hairbrush with hair, that may cause a transference of DNA

material?
A That's correct.
Q So when -- and sometimes when you brush your hair
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you will remove cells and you'll remove -- I want to say the
root, but you're using a different term.

A A follicular tag.

0] Ckay. Follicular tab?

A Tag.

Q Tag.

A T-a-g. Yes, sir.

Q Ckay. And the tag then being the portion of the
skin?

A Yes, sir, if it was forcibly removed; yes, sir.

Q And this doesn't -- and you can't form an opinion as

to whether or not it was forcibly removed from a person
pulling out their own hair, brushing their hair toco hard, or
removed by somebody else?

A That's correct.

0 And when you're processing these items, do you take
photographs of the items along various stages of the
processing?

A Generally, no. Generally, our notes are just in a
written form. There have been rare occasions where based on
the uniqueness of an item, or needing to document something
photographically, I have. But for the vast majority it's just
written in the -- in our notes.

Q buring the time that you were -- are you still

processing items for the Henderson Police Department, or do
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A I'm not aware, at least in terms of serology DNA,
don't know if we've had anything from Henderson Police
Department in some time.

Q During -- as a result of your involvement in the
processing of this, do you know whether or not that Bexars
Labs were on contract with the Henderson Police Department,
if they were paid on a piece by plece analysis?

A Which laboratory? My laboratory?

0 Your laboratory. Did I pronounce it wrong again?

A I'm sorry. Yeah. We are a -- we are a fee for

service laboratory. And so based on the tests that we perform

and the number of tests a bill will be issued. 8o we're not

-- the contract is essentially that they're asking us that
work be done, and we say that we'll work it based on our
standard operating procedures.

And based on the type of work that we do, we then
issue a bill.

Q So on the shaft you tested two parts of the shaft

Would you generate two different fees from that, or just from

the one part?
A I'd have to go back and look. At -- the way our

billing has changed over time, currently now I believe it

would only be one fee. But at that point in time it may have

been two.
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Q Do you know what approximately the fee is to
process, let's say, the golf club, the shaft, at that time?
A I believe the processing fee would've been roughly

about $35, which it would've been billed. And then probably
another additional $35 for the presumptive analysis. But

again, I can't recall exactly the value.

Q And under 100 bucks to process one item around that
time?

A Around that time, just for the processing, not for
DNA.

Okay. Well, how much was the DNA test?

A DNA costs are then more of around $400 to $500 per
sample.

0 And going through the process that you have, suffice
it to say that with that one -- with the exception of that one

mixed item on the golf club --

A Yes, sir.

Q -- shaft -~ excuse me -- no, it was actually on the
hosel.

A The head of the golf club; yes, sir.

Q The head of the golf c¢lub. Okay. There was no male

DNA extracted from any of the other items except for the known
items?
A That's correct; yes, sir.

MR. PIKE: Court's indulgence.
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Nothing further.

THE COURT: Any redirect?

MR. LALLTI:
THE COURT:

do have a question.

No,

Your Honor.

Any questions by any of the

All right.

jurors?

The Marshal will pick up the

question.

Counsel,

approach,

Sir,

in our jurisdiction we allow jurors to ask

guestions

of witnesses.

THE WITNESS:

Sure.

THE COURT:

UNKNOWN MALE SPEAKER:

THE COURT:

is accredited.

(Bench conference)
Is Collins [inaudible].

[Inaudible].

They just want to know if his clime lab

MR. DiGIACOMO: Yeah. Yeah, I know [inaudiblel].
MR. PIKE: Okay. That's fine.
MR. LALLI: No objection.

We

(End of bench conference)

THE COURT: Sir, the question from our juror is, "Is

your crime lab accredited?"

THE WITNESS: Yes, sir, we are. We were accredited

in 1998, We are accredited by the American Society of Crime

Laboratory Directors, Laboratory Accreditation Board. We've

held that accreditation, again, since 1998. We are also

accredited by the Texas Department of Public Safety.
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THE COURT: All right. Any follow-up by the State?
MR. LALLI: No, Your Honor.
THE COURT: By the defense?
MR. PIKE: Thanks.
RECROSS-EXAMINATION

BY MR. PIKE:

Q That accreditation, that's available nationwide?
A Yes, sir, it is.
Q And that accreditation means that you maintain your

equipment to certain standards?

A Yes, sir.

Q You maintain the training of your individual
technicians?

A Yes, sir, that's correct.

Q And you also have to have a certain amount of

continuing education each year?
A For a DNA analyst, yes, that's correct.
Q Thank you.

MR. PIKE: Nothing further.

THE COURT: All right. Any other additional
questions? All right. Thank you, sir, for your testimony.
You are excused.

Who will be handling Detective Collins for both
sides?

MR. LALLI: Mr. DiGiacomo.
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THE COURT: Will you two approach, please?

THE WITNESS: Thank you.

THE COURT: Gentlemen? Thank you.

(Bench conference)

THE COURT: Since we do need a bathroom break for
just 10 minutes, I mean, it's 10 minutes to 12:00. We should
probably break for lunch now so we'll --

MR. DiGIACOMO: That's [inaudible]. That'd be
great.

THE COURT: Let's take an hour and a half lunch.

MR. DiGIACOMO: Yeah, particularly since I have to
[inaudible] through those phone calls. So if I did that now,
they're going to be asleep before they get to [inaudible].

THE COURT: That's right. Try to lighten -- lighten
that up.

MR. DiGIACOMO: I'm almost there.

MR. PIKE: And we're letting -- and I'm not

objecting to any of the leading or anything. I'm just --

MR. DiGIACOMO: [Inaudible] .
MR. PIKE: -- [inaudible]. ©Oh, I know. No. And
we're -—- we're pretty smooth. We've already discussed some of

the areas so that we know --
THE COURT: Okay.
MR. PIKE: -- where we're going to go. And I think

so that we can finish him today.
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THE COURT: All right. Okay.

MR. DiGIACOMO: I think we'll get done with him
[inaudible].

{End of bench conference)

THE COURT: Ladies and gentlemen, since we've been
going for awhile we're going to take a break, but we're so
close to the lunch hour. So we're going to take our lunch
break right now. It's 11:40. And so let's come back at 1:00
o'clock for our lunch break.

So during this lunch recess, it is your duty not to
converse amongst yourselves or with anyone else on any subject
connected with this trial, or to read, watch, or listen to any
report of or commentary on the trial, by any person connected
with the trial, or by any medium of information, including
without limitation, newspapers, television, radio or Internet.
You're not to form or express an opinion on any subject
connected with this case until the case is finally submitted
to you.

We'll see you back at 1:00 o'clock.

(Court recessed at 11:39 a.m. until 1:02 p.m.)
(In the presence of the jury)
(Pause in the proceedings)

THE MARSHAL: Please remain seated and come to

order. Department 17 of the Eighth Judicial District is again

in session. The Honorable Judge Michael Villani presiding.
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Let's make sure our cell phones are turned off, please.
THE COURT: Sir, do you understand you're still
under oath?
THE WITNESS: Yes, Your Honor.
THE COURT: All right. Go ahead, Mr. DiGiacomo.
MR. DiGIACOMO: Thank you, Judge. May I approach?
THE COURT: Yes.
GERARD COLLINS, STATE'S WITNESS, PREVIOUSLY SWORN
DIRECT EXAMINATION (RESUMED)
BY MR. DiGIACOMO:

Q Detective, during the course of the investigation,
did you issue a number of subpoenas to identify various phone
numbers to various telephones in this case?

A Yes, I did.

Q I'm showing you what's been marked as State's
proposed Exhibit No. 254, which is a list of phone numbers and
the perscon who is in possession of that particular phone.

MR. DiGIACOMO: I believe it's -- admissibility is
stipulated between the parties, myself, and Mr. Pike, Judge.
So, I'd move to admit 254.

MR. PIKE: That’s correct, Your Honor.

THE COURT: All right. It will be admitted.

(State's Exhibit 254 admitted)
BY MR. DiGIACOMO:

Q Appears to be an accurate list, essentially, a
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collation of that data that you collected?

A Yes, it does.

Q In addition, I'm going to show you what's been
marked as State's proposed Exhibits 255 to 261. Do those just
appear to be an additional area of photographs that have both
the red and the yellow towers, so both AT&T and Sprint Nextel
on them?

A Yes.

MR. DiGIACOMO: Move to admit 255 to 261.
MR. PIKE: No objection, Your Honor.
THE COURT: They will be admitted.
(State's Exhibits 255 to 261 are admitted)
THE CLERK: 254 also?
MR. DiGIACOMO: What?
UNKNOWN FEMALE SPEAKER: He said 255.
MR. DiGIACOMO: 255 to 26l.
THE CLERK: And 2547
MR. DiGIACOMO: And [inaudible].
BY MR. DiGIACOMO:

0 I think yesterday, Detective —— it's kind of late in
the afternoon for doing cell phone records, but essentially
where we were at is we were still in Tuesday. Tuesday
morning, Mr. McCarty's phone was down by the Sportsman's and
it eventually moved up by the Oasis in the morning, and then

we had gone through some more.
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And I think the last place you left off is that all
three phones now, Mr. Malone's, Mr. Herb's, and Mr. McCarty's,
somewhere around 8:00 p.m., 8:30 p.m., were all generally in
the same area of Mr. Herb's home. So, what I'm going to do is
skip now —-- do you still have Exhibit 234 in front of you?

A Yeah, I've got it right here.
Q What I'd ask you to do is go to May 16th of 2006.

MR. DiGIACOMO: And Judge, I assume I can publish
255 through --

THE COURT: Yes.

MR. DiGIACOMO: -- 261 as well?

BY MR. DiGIACOMO:

Q And I'm going to ask you about a series of calls
between -- or involving Mr. McCarty's, Rome's, and Mr. Herb's
cell phones between 9:44 and 10:00 p.m. Are there a series of

calls made by those two phones?

A On the 16th?

Q On the 16th, between 9:44 and 10:00 p.m.

A Yes, there are.

0 And I'm going to put up on the aerial here State's

Exhibit No. 259. And a little bit hard for me to read from

back here, but my finger is on top of the Oasis Motel; is that

correct?
A Yes.
Q And my -- the other finger, that's the Stratosphere?
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A Yes.

Q Ckay. Between 9:44 and 10:00 p.m., the cell tower
that Mr. McCarty's cell phone is hitting off of is Western; is
that correct?

A Yes.

Q Okay. And the cell tower that Mr. Herb's cell phone

is hitting off of is Oakey [phonetic]?

A Yes.
Q And then, I want you to go down just after 10:00
p.m. —-- somehow, I just lost my place -- but just after 10:00

p.m., there's a single phone call at 10:01 p.m. by Mr.
Malone's cell phone; is that correct?

A Yes.

0 Can you tell the ladies and gentlemen of the jury

what cell tower that phone was hitting off of?

A Off the Chapman [phonetic].

] Chapman, where my finger is on State's Exhibit No.
2592

A Yes.

0 And jump forward a little bit. At 2:16 p.m. —— I'm

sorry, 10:16 p.m., is Mr. Malone's phone no longer on Chapman,
but down by the South Cove Apartments at Bruce Temp
[phonetic]?

MR. PIKE: 1Is that by a Direct Connect or a

telephone?
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MR. DiGIACOMO: Telephone call -
MR. PIKE: Thank you.
MR. DiGIACOMO: -- at 10:16 p.m.
THE WITNESS: Yes, it is off of Bruce Temp.
BY MR. DiGIACOMO:

Q It's off Bruce Temp, which is the tower that's next
to the South Cove; is that correct?

A Yes.

Q And then by 10:20, it's now back hitting over on the
tower called Sahara?

A Yes.

Q At 10:24, Mr. McCarty's cell phone, four minutes
after the one that Mr. Malone's is over by Sahara, where is
that located at?

A Western.

Q Western? So, it's still down by the Oasis, although

Mr. Malone's pheone is no longer on this map; is that correct?

A Correct.
Q At 10:58 p.m., Mr. McCarty's phone is indicated at a
tower -- that I don't have in my hand right now. I'll skip

forward for us.
At 11:24 p.m., Mr. McCarty's cell phone is pinging
off of which cell tower?
A Nellis.

Q This one isn't as close up. But State's Exhibit
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No. 258, I'm going to zoom in for the ladies and gentlemen of
the jury so they can see. At 10:58, Mr. McCarty's phone is
pinging off a tower near Donny Herb's house at 140 Sirnoble;

is that correct?

A What time again?
Q What was the time I just -- oh, sorry. 11:24.
A 11:24 it's at Nellis Boulevard tower. It begins at

Nellis Boulevard tower.
Q Begins at the Nellis Boulevard tower. And it
actually ends at the Bonanza tower; i1s that correct?
A Yes.
0 Okay. So, it's on --
MR. PIKE: Excuse me, counsel. That's 11:24 p.m.,
correct?
MR. DiGIACOMO: Yeah.
MR. PIKE: Okay.
BY MR. DiGIACOMO:
Q On Tuesday night. So, it's actually on either side
of Donny Herb's house at that time?
A Yes.
Q After 11:24, at 11:37, does Mr. McCarty's cell phone

make a phone call?

A Yeah, it makes an outbound call.
Q And what's the tower that it hits?
A East Las Vegas.
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Q S0, it's now down at the Sportsman's, or near the
Sportsman's?

A Yes.

Q At 12:31 a.m., what's the tower that it hits off of?

A 12:31 a.m., it's Green Valley. This is on the 17th
now, we're talking?

Q Yes, it's 12:31 a.m. on the 17th.

A Okay. Yeah, that's -- it hits -- it begins off of
Green Valley.

Q And where does it end?

A It ends off of Whitney Ranch.

Q Now, we're on State's Exhibit 256. It goes from the
Green Valley one to the Whitney Ranch one?

A Yes.

Q The next phone call is at 1:02 a.m. What is the
tower it hits off of?

A Railroad Pass.

Q And is that the one that my finger is pointing to,

next to one of the towers near the location where the victims

were found?

A Yes.

Q After —- at 1:03 a.m., what's the tower it hits?

A The Wagonwheel.

Q The one on the other side of where the victims are?
A Yes.
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Q

indicated where my finger is, which is northeast of the Hard

At 1:13, there is a Direct Connect. Where is that

That is at Pacific.
So, back north?

Yes.

And then by -- at 1:22, it hits off of which tower?

East Las Vegas.
So, back near the Sportsman's?

Yes.

And then by 2:06, what's the tower that it hits off

Boulevard Mall.

Going back to State's No. 258. Boulevard Mall is

Rock Casino; is that correct?

A

i S T &)

0
McCarty's

A

Q

off of?

Yes.

2:07, it hits off the Boulevard Mall, again?
Yes.

2:07, it hits off the Boulevard Mall, again?
Yes.

And at 2:24, there's a Direct Connect off of Mr.
phone that hits at the tower called Hard Rock?

Yes.

By 3:03 a.m., where is Mr. McCarty's phone hitting
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A Las Vegas. East Las Vegas.

Q East Las Vegas? So, the one near the Sportsman's?
A Yes.

Q Then at ~- jump down to 4:17 a.m. The -- Mr.

McCarty's cell phone makes a call and it hits off what tower?

A East Tropicana.

Q East Tropicana? And then at 4:31 a.m., Mr.

phone makes a call. What tower did that hit off of?

A Callaway [phonetic].

Q Callaway? And then at 4:32, Mr. McCarty's cell
phone hits off a tower. Where does it hit?

A Paradise.

Q Between -- Callaway is on this side of the airport;
is that correct? On the south side of the airport? Do you
need to look at this --

A Yeah, I may have to locok at that, yeah.

0 —-— close up? Callaway and Paradise.

A Yeah, it's on the east side of the airport. Excuse
me. Would that be -- that's the south side.

0 The south side?

A The south side of the airport.

Q Generally, in the area where the -- where the

pass—-through underneath the airport is that takes you out to

where you come up Paradise Rcocad to the Hard Rock?

A Yes. That's right around that area, yeah.
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Q And so at 4:31, D-Roc hits off Callaway. And 4:32,
Mr. McCarty hits off of the Paradise?

A Yes.

0 We're going to jump forward a period in time here.
Now, I want to go to the daytime, Wednesday during the day.
At 11:59, does Mr. McCarty make a cell phone call; 11:59 a.m.?

A I'm sorry?

Q 11:59 on Wednesday, May 17th, is there a cell phone

call by Mr. McCarty?

A 11:597

Q I'm sorry, 11:49.

A Okay. There was an outbound phone call at 11:49.

Q And it begins on the Western tower? Oops.

A Yes.

Q Back up. And at 11:50, Domonic Malone's phone makes

a cell phone call that begins on one tower. What tower is

that?
A Circus Circus.
Q And ends on what tower?
A Western.
Q Jump forward to later in the day. At 1:02 p.m.,

does Mr. McCarty make a cell phone call to an individual that
you were able to identify as an Erion Robinson?
A Yes.

Q And at the time he made that phone call, where was
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he at? Or where was the phone at, I guess I should say?

A The tower that activated was East Las Vegas.

Q East Las Vegas?

A Yes.

Q And at 1:03, does Mr. McCarty -- or I'm sorry, Mr.
Malone make two phone calls to Erion Robinson?

A Yes.

Q And the last tower that he hits on the 1:03 phone
calls, what tower is that?

A East Las Vegas.

Q Jump forward to 1:21 p.m. and 1:26 p.m. At 1:21
p.m., does Mr. Malone make a phone call?

A Yes. Or he receives a phone call.

Q He receives a phone call. And what tower is he
hitting off of?

A East Las Vegas.

Q And at 1:26 p.m., does Mr. McCarty make a phone call
-~ or have a phone call?

A He receives a phone call, also from the Fast Las
Vegas tower.

Q So, both phones are hitting off that tower at the
Sportsman's?

A Yes.

Q At 1:44 p.m., does Mr. -- I'm sorry, Mr. Herb make a

phone call?
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A He has an inbound call.

Q And that particular inbound call, can you tell me
what tower he's hitting off of?

A He's hitting off of Stewart.

Q The one next to his house?

A Yes.

Q Jump to 4:54 p.m. During the course of your
investigation, did you learn -- or I guess Correna testified

that she was taken to her work at the Roadrunner. Do you know

generally in the Valley where the Roadrunner Casino is?

A Yes.

Q And where is that?

A It's at Major and Boulder Highway, up in Henderson.
Q And for those of us who don't know Major and Boulder

Highway that well, can you tell the ladies and gentlemen of
the jury generally where on Boulder Highway that is? Is it

south of Tropicana?

A It's —- yeah, it's well south of Tropicana.
Q Okay.
A In fact, you continue on, and you get into

Henderson. And you continue south, past Lake Mead. And then
you continue south, past Basic Road off of Boulder Highway.

And then a little further south is Major, the cross-street of
Major. And it's on the southeast corner of that intersection,

up into like a strip mall area.
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So, it is -- if you were to -—— if Correna was to go

to work going down Boulder Highway,

Boulder Highway?

A
Q
A

Q

Yes.

At 4:54, does Mr. McCarty's phone make a phone call?

At 4:54, he receives a phone call.

Phone call. Okay. And at 4:55,

make a phone call?

A

Q

Yes.

And are they both hitting off a tower known as Sky

Time [phonetic]l?

A

Q

Yes.

Is Sky Time basically along Boulder Highway as you

head south from the Sportsman's?

A

Q

Yes.

Jump to 7:18 p.m. on Wednesday.

receive an inbound phone call?

A

Q

A

Q

Yes.
Where is he at?
East Las Vegas.

S0, near the Sportsman's?

Sportsman's?

A

Q

A

Yes.
Qkay.

I'm sorry.

Yes?

does Mr.

Does Mr.

Near the
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Q And at 8:08, does Mr. Malone's make an outbound cell
call?
A Yes, he does. And his is at the Sportsman's also,

East Las Vegas.

Q East Las Vegas tower?
A Yes.
Q Jump to -- well, let me ask you this. At 8:27 --

yeah, 8:27, does Mr. Herb's phone activate from some sort of
callr

A He gets an inbound call, yes.

Q And that particular inbound call, where is he

hitting off at 8:27 at night?

A At Stewart.
Q S0, out by his house?
A Which is out by his house, vyes.

Q At 9:27 p.m. and 9:45 p.m., do both Mr. McCarty's
and Mr. Malone's cell phones activate?
Yes, direct calls, Direct Connect calls.
And are both of those on the same tower?
Yes.

And what tower 1is it?

L O T © I

East Las Vegas by the Sportsman's.
Q And then between 9:45 and 9:51, are there a series
of Direct Connect calls involving Domonic Malone's cell?

A Yes.
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Q In each and every one of those, is he hitting off
the tower by the Sportsman's?
A Yes.
Q Ms. Phillips also indicated that she had been picked

up around 10:00 o’clock from the Roadrunner Casino after she
got off work. At 9:52, does Mr. McCarty's cell phone activate
on an inbound call?

A Yes.

Q And at 9:53 p.m., does Mr. Malone's phone have an
outbound call?

A Yes.

Q And are both those calls at least begun on the
Silver Bowl tower?

A Yes.

Q And does Mr. Malcne's phone call actually end of the

Sky Time tower?

A Yes.

Q Once again, heading south on Boulder Highway?

A Yes.

Q I want you to jump to 11:56 p.m. on Wednesday night,

shortly before the early morning hours of Wednesday morning.

At 11:56 p.m., does Mr. Malone's phone activate?

A Yes,
0 And what tower is he off of?
A East lLas Vegas.
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The Sportsman's?

By the Sportsman's, yes.

And does Mr. McCarty's phone activate at midnight?
Yes, it does.

And what tower is he at?

East Las Vegas by the Sportsman's.

Now, I'm going to jump forward to a series of

connections between 12:35 and 12:59 a.m.

260.

MR. DiGIACOMO: And for the record, I've now put up

BY MR. DiGIACOMO:

0 On 260, does that arrow -- the green arrow indicate
the South Cove Apartments?

A Yes.

0 And does that yellow arrow indicate the South Bruce
Temp cell tower?

A Yes.

Q And you verified the location of that cell tower?

A Yes, I did.

Q You had contact with Sarah Matthews in this case,
correct?

A Yes, I did.

Q And so the ladies and gentlemen of the jury know
essentially where we're at, as Sarah Matthews had -- or
indicated to the jury that she saw Mr. Malone and Mr. McCarty
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at the South Cove when the girls were taken, correct?

A Yes.

Q At 12:35 a.m. through 12:39 a.m., are there -- 1, 2,
3, 4, 5 —— six Direct Connect activations on Domonic Malone's
cell?

A Yes, there are.

Q And those six Direct Connects, are they all at the
same tower?

A Yeah, the South Bruce Temp.

Q Okay. He's activating off the tower at the South
Cove Apartments?

A Yes, near the South Cove. Yeah.

Q In addition, at 12:59, does Mr. McCarty's cell phone
make an outbound call?

A Yes.

Q And can you tell the ladies and gentlemen of the
jury what tower he's hitting off of?

A The same tower, Bruce Temp, near the South Cove.

0 Now, I'm going to go to a series of calls generally

from that particular spot. At 1:08 a.m., is there an outbound

call from Mr. McCarty's cell phone to Donald Herb's cell

phone?
A Yes.
And at this point, where does that phone call begin?
A It begins at the Lear Standards [phonetic] tower.
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Q So, the one that's essentially along I-93 or 515, as
you head -- I guess that's east and south on 95 -- or on 5157
A Yeah, near that area.
Q Okay. And when Mr. Herb answers that phone, where

is his location?

A He's pinging off the Stewart tower.
Q So, he's over by his house?
A Over by his house, yes.

MR. DiGIACOMO: Can I have the Court's indulgence
for just a moment, Judge?
BY MR. DiGIACOMO:
Q I guess I don't have a picture of this. But that

1:08 phone call, when it ends, from Mr. McCarty's cell phone,

what's his -- what's the cell tower name?
A Mount Vista [phonetic].
Q Mount Vista? Do you know where Mountain Vista is in

the Valley?

A Yeah. The Mountain Vista tower is west of 95, right
around the eastern -- or I should say the northernmost part of
Henderson, and where Las Vegas kind of like meet up at the
border. So, probably around -- right around, I believe, Trop,

Trop and Mountain Vista in that area.

0 So —--
A Maybe a little south of that.
Q That 1:08 phone call, Mr. McCarty's cell phone
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anyways, it began at the tower that was just down 95 from the
Bruce Temp, and it ended south in the Valley, if you were

going down 95, down by Tropicana somewhere?

A Yes.
Q By 1:41 a.m., can you tell the ladies and gentlemen
of the jury what tower Mr. McCarty was hitting off of -- his

phone was hitting off of?
1:417

1:41 a.m.

West Boulder.

And that phone call, who was that phone call to?

A S

Donny Herb's cell.

Q I guess it was actually an inbound call from Donny
Herb's cell; is that correct?

A Yes.

Q And where is Mr. Herb's cell?

A He's at the Stewart tower, over by his house.

Q Still by his house?

A Yes.
0 1:46 a.m., where is Mr. -- does Mr. McCarty make an

outbound call to Donny Herb's cell?

A Yes.

Q And where is Mr. McCarty's cell?

A It's pinging off of Wagonwheel tower.
Q And where is Donny Herb's cell?
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A It's still at Stewart.

Q At 1:46, where is Mr. McCarty's cell phone -- does
he make a call -- or does he receive a call I guess -- no, he
makes a call. Makes a call to Donny Herb's cell?

A What time is this again?

Q 1:46 a.m,

A Didn't we just do that one before?

Q I thought we just did 1:41. Did I just do 1:467

MR. PIKE: You did 1:46, yeah.
THE WITNESS: Yeah, because I said Wagonwheel.
BY MR. DiGIACOMO:
0 Oh, okay. Let me ask you, during the course of your

investigaticn, did Mr. Herb provide you information that he
stopped at an AM/PM at Charleston and Nellis to get gas on his

way out there?

A Yes.

Q Ultimately, was that video reviewed?

A Yes.

Q And was Mr. Herb seen with the white Honda on that

video about 1:40 in the morning?

A Yes, he was.

Q Jump down to 1:54 a.m. Are there -- well, at 1:54,
it's an outbound; at 1:55, it's an inbound call to Donny
Herb's cell from Mr. McCarty's phone?

A Yes.
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Q And where is Mr. McCarty's phone?

A Wagonwheel.

Q And where is Donny Herb's cell?

A Donny Herb's phone call from 1:56 a.m.?

Q Yeah, 1:56 —-- yeah, both 1:56 on this records.

A He's at Tropicana and Mountain Vista.

0 S50, now he's south of his house, south down 957

A Yes.

Q 2:04 a.m., does Jason McCarty make an outbound call
to Donny Herb's cell?

A Yes.

Q And at 2:04 a.m., where is Mr. McCarty's cell?

A He's at Wagonwheel.

Q So, he's at Wagonwheel. And where does Mr. Herb's
cell phone ping off of?

A He's pinging off the Gibson Road [phonetic] tower.

Q So, still now even farther socuth on 957

A Yes.

Q Now, there is a series of calls between McCarty's
cell and Donald Herb's cell between basically 2:11 a.m., all
the way through 3:13 in the morning.

A Okay.

Q I'm not going to make you go through all of those.
But essentially, from those phone calls, do those two cell
phones head out to the -- towards the lake, and then
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eventually head back from the lake?
A Yes.
Q Eventually, from 3:13, to about 3:27 in the morning,

do those phones start heading north towards the Royal
Sportsman's Manor?

A Yes.

Q At 3:38, does Mr. McCarty's cell phone make an
outbound call to Donald Herb's phone?

A Yes.

Q And at that point, is his phone pinging off the

Royal Sportsman's’s tower —-- the East Las Vegas tower?
A Yes, it is.
Q At 4:20 in the morning, does Donald Herb make a

phone call?

A Yes, an outbound phone call.

Q And by 4:20, Donald Herb is hitting on the way out

-— I guess that's --

A That's --

Q -- I-95, heading out towards the western part of the
Valley?

A Yes.

Q I want you to jump forward to early evening of May

18th of 2006, at 7:46 p.m. At 7:46 p.m., does Mr. Malone's
cell phone make a phone call?

A He gets an inbound call.
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A

107

Right. He receives a phone call. And what tower is

East Las Vegas by the Sportsman's.

At 7:47 p.m., does Mr. McCarty receive a phone call?
Yes.

What tower is he on?

Las Vegas.

East Las Vegas?

East Las Vegas.

S50, within a minute of each other, both those phones

Yes.

At 8:17 p.m., do both Mr. Malone's and Mr. McCarty's

Yes.

Is it the same tower?

East Las Vegas.

It's the Sportsman's tower again?

Yes.

At 8:40 and 8:41 -- well 8:40, I guess, does Mr.
phone, make a Direct Connect?

Yes.

And at 8:41, does Mr. Malone's phone make a Direct

Yes.
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Q And are they both at the Sportsman's, East Las Vegas
tower?

A Yes.

Q At 8:41 and 8:43, do both those phones make a Direct
Connect?

A Yes.

Q And are they both at the Sportsman's’s tower?

A Yeah, same tower,

Q Detective, I'm going to move on from the cell phone

records at this point, and ask you some questions about --
after getting these tower records and reviewing them, I think
you indicated that Mr. McCarty and Mr. Malone were charged
with a series of crimes, and Mr. Herb was charged with

accessory to commit murder?

A Yes.

Q At some point, do you decide to do some forensic
testing?

A Yes.

Q Let's talk a little bit about what you had to

compare. And Mr. Herb had already provided you his buccal
swab from his interview; is that correct?

A Yes, he did.

Q And did you eventually get a search warrant to
obtain Mr. Malone's and Mr. McCarty's buccal swabs?

A Yes.
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0] Did you receive from an investigator in my office
Melissa Estcres' buccal swabs?
A Yes.
Q And did you have buccal swabs for the known DNA of
the victims, Victoria and Christine?
A Yes.
Q What is it that you decided to do DNA testing on?
A We decided to do DNA testing on -- or I decided to
do --
MR. PIKE: Objection, Your Honor. The use of the
term "we." They -- the question was, what did you decide.
MR. DiGIACOMO: TI'll rephrase.
THE COURT: Okay.
THE WITNESS: I corrected myself. I said, "I
decided.”
THE COURT: Okay.
MR. PIKE: Okay.
THE COURT: Okay. So, what did you --
MR. PIKE: Sorry, I didn't hear it.
THE COURT: What did you do directly, Detective?
THE WITNESS: The testing I did on it was I tested
the -- I had the golf club head tested, the shaft tested, and

the knife that we recovered tested. Anything that had blood
on it, we had tested.

BY MR. DiGIACOMO:
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Q Now, prior to sending off the golf club for testing,
had the shaft of the golf club -- and T believe it was -- Kent

Timothy had testified it was on 9/4 of 2006. Did you send off
the DNA testing after September 4th of 20067

A Yes.

Q Did you initially decide to test any of the clothing

that was located?

A Clothing located where? At the crime scene?

Q Yeah, did you initially decide to =-- that's a fair
question. Did you -- let me ask you this. Were there any
clothing -- you said that there was clothing located

throughout kind of the desert area over a period of time. And
that's the clothing I'm talking about.

Either the desert area down by where the weapons
were recovered, or the clothing which was somewhere within the
radius of the crime scene. There was clothing collected from
various areas in the desert; is that a fair characterization?

A Yes.

0 Did you initially decide to test that clothing for
any sort of DNA analysis?

A No.

0 Why not?

A Well, because they had been checked for blood.
There wasn't any blood on it. They were out in the -- it

seemed like they had been out in the desert for a long time.
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Also, in our investigation, we never really was able to kind
of like attach the clothing to the investigation, as far as
the victims or anything like that. I mean, it didn't appear
to have anything to do with the investigation.

0 You also know that there was a condom located
outside the scene, or at least photographed somewhat away from

the scene, but still in the desert area out there?

A Yes.

Q Did you do any DNA testing initially on the condom?
A No.

Q Why not?

A For the same reasons. It had been out in the desert

-- it appeared to have been out in the desert for a while.
And there really wasn't any indication that it was -- through
our investigation, there really wasn't any indication that it

was inveolved in the investigation.

Q At some point in time, was the condom tested?

A Yes.

Q Why was the condom tested?

A Because the defense asked to have it tested.

Q Likewise, did the defense request that the clothes

be checked for blood?

A Yes.,
Q And did you confirm that no blood was found on those
clothes?
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A Yes.

Q Now, Detective -- I believe I forgot to grab this
before we started. Based upon your investigation, did you
believe that the victims had been killed sometime in the early
morning of May 18th of 20067

A Are you saying towards the end of the investigation,
or at the beginning when I went out to the scene?

No, as you sit here today.

A As I sit here today? Yeah, in the early morning
hours.

Q Did you recover -- and I think you've testified
previously that you recovered the cell phone records from
Victoria Magee's phone, or at least the phone number that you

had for Victoria?

A Yes.
Q And I'm going to put on the overhead State's
proposed Exhibit No. 236 -- or sorry, Exhibit No. 236, and ask

you 1if these are the records that we've added the fifth column
on so they can all be seen on one page-?
A Okay.

MR. PIKE: That is correct, Your Honor. They didn't
come in that form. We agreed that it would be easier for
demonstrative purposes to have that done, and we stipulated to
their admission.

THE COURT: All right.
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BY MR. DiGIACOMO:
Q On May 17th of 2006, at 11:40 p.m., was there an

inbound call to Victoria Magee's phone from 458-7071°7

A Yes.

Q So, someone from the Sportsman's called her phone at
11:40 p.m.?

A Yes.

Q Is it your belief that she was taken from the South

Cove sometime between 12:35 and 12:597

MR. PIKE: Objection as to relevance, Your Honor.
His belief is irrelevant.

MR. DiGIACOMO: 1I'll rephrase.

THE COURT: Okay. Thank you.
BY MR. DiGIACOMO:

Q During the course of your investigation, did the

evidence indicate that they were taken from the South Cove
between 12:35 and 12:59 --

MR. PIKE: Objection, Your Honor, misstates the

evidence. The -- Ms. Matthews says that her recollection was

at 8:30. So --

MR. DiGIACOMO: Her recollection is that's the first

time she had contact with Mr. Malone. But I'm asking him,

during the course of his investigation, is that approximately

the time he believes they were taken from the South Cove.

MR. PIKE: Again, Your Honor, his belief as to what
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occurred is irrelevant. And we'd just ask -- objection.

THE COURT: On the question of his belief --

MR. DiGIACOMO: I'll rephrase it.

THE COURT: -- I'm going to sustain the objection.
BY MR. DiGIACOMO:

Q When you put all your evidence together, does the
evidence indicate that they were taken between 12:35 and 12:59
at the South Cove Apartments?

MR. PIKE: Objection, Your Honor, speculation. Not
an expert in reconstruction, time frames. Lack of foundation.

MR. DiGIACOMO: He's a homicide detective. 1It's his
investigation.

THE COQURT: Restate your question again, Mr,
DiGiacomo.

MR. DiGIACOMO: Does the course of your
investigation indicate that they were taken from the South
Cove between 12:35 and 12:59 p.m.?

MR. PIKE: I'd object, Your Honor. Again, it's --
he can say —- I believe a proper question would be, you were
acting on the belief that this occurred, whether factually it
happened, whether it did not, whether it's supported by any of
the evidence. That would be a permissible question. But
not --

THE COURT: Do you want to ask that question, Mr.

DiGiacomo? Because there won't be an --
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MR. DiGIACOMO: I think I got --

THE COURT: -- objection to it.
MR. DiGIACOMO: -~ objected to, do you believe. So,
I thought that was the same question.
BY MR. DiGIACOMO:
Q Do you believe that they were taken from the South

Cove between 12:35 and 12:59.

MR. PIKE: Objection. Again, he's asking for him to
state that -- based upon that belief -- you know,

is irrelevant. He can say what he saw, he can saw what he

observed, he can do everything else. But his belief is

irrelevant.

MR. DiGIACOMO: Well, it's either -- it's his

belief, or it's his review of the investigation that indicates

that fact. TIt's cone or the other. I got objected to "on

belief"”, so I went to "indicate."™ He objected, said, ask him
if he believes. I ask him if he believes, and he objects
again. I mean, I don't know how to respond at this point.

THE COURT: Okay. Mr. Pike, let's just clarify your

objection for either question.

MR. PIKE: Can we approach with this?
can --

THE COURT: Sure.

MR. PIKE: -- finish this up here.

(Bench conference)
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MR. DiGIACOMO: I'm going to ask him a series of
questions about 12:35, the early morning hours. And then I'm
going to ask him about Victoria Magee's phone records. That's
all [inaudible] we've already told them [inaudible].

MR. PIKE: No, I just -- I didn't know where you
were going. Because you know --

MR. DiGIACOMO: We're not going to do anything
[inaudible].

MR. PIKE: -- [inaudible]. Yes, you were. No. If
you're just saying that based upon your investigation, you
examined these time frames and this is what you saw, then T
don't have a problem with that. If you were concentrating on
a specific area. But if you're not saying —-

THE COURT: Okay. All right.

MR. PIKE: -~ your belief is [inaudible]-—-

THE COURT: Okay.

MR. DiGIACOMO: Okay.

(Bench conference ended)

THE COURT: All right. Detective, I think we have a
new question for you.

THE WITNESS: Okay.

MR. PIKE: Thank you. We hashed it out, Your Honor.
BY MR. DiGIACOMO:

Q You were working under a theory that they were taken

between 12:35 and 12:59 p.m. from the South Cove Apartments?
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A Yes.

Q And freom there, they were driven south on 95 out to
the desert, where they ultimately were killed?

A Yes.

Q And then from there, the weapons were taken out
towards the lake, and tossed by the Hacienda?

A Yes.

Q Let's go back to Ms. Magee's cell phone records.
Based upon that belief, do you believe by the next phone call
after 11:40 p.m., that was inbound from the Sportsman's, that
by 6:35 p.m., any outbound phone calls were not made by her?

A Yes, absclutely not.

Q And the 6:35 outbound phone call is to her phone
number, indicating potentially somebody trying to access the
voice mail?

A I think so, yes.

0 There's another cone at 8:14 p.m., which is outbound
to her phone number?

A Yes.

Q And then, obviously, if she is deceased by 6:24 p.m.
on the 18th, on the 1%th it ain't her using that phone, right?

A Absolutely not.

Q Okay. 9:29 a.m., there's an outbound call to Mr.
McCarty's cell phone? It doesn't appear to connect. But at

9:30, there's another one for at least three seconds to Mr.
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McCarty's cell phone?
A Yes.
Q In your experience, would the individual -- would

Mr. McCarty, if he's in possession of his cell phone, would he
be using a phone to call his own cell phone?

A No.

Q At 9:31 a.m., for 60 seconds, there's an outbound
phone call to the Sportsman's’s?

A Yes.

Q And the only other two outbound phone calls are at
9:41 a.m. on the 19th, there's an outbound phone call to Mr.
McCarty's cell?

A Yes.

Q And 11:49 a.m., there's an outbound phone call to

702-638-8005. Are you familiar with that particular phone

number?

A I believe that's Mr. Malone's home phone number.

Q That's this defendant, Domonic Malone's, home phone
number?

A Yes.

MR. DiGIACOMQO: I have nothing further, Judge.
THE COURT: Mr. Pike?

MR. PIKE: Court's indulgence.

THE COURT: Sure.

(Pause in the proceedings)
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MR. PIKE: Court's indulgence. If I can have just a

minute to set up.
THE COURT: Sure.
CROSS-EXAMINATION

BY MR. PIKE:

Q Good afternoon, Detective.
A Good afternoon.
Q We've had occasion to meet pricr to today. And I'm

going to be asking you a few questions in reference to the
investigation, and some of the information that was as a
result of that investigation.
Let me start with your training as a detective.
long have ycu been a detective?
A About 18 vyears.
] And as part of your training to be a detective,

are trained in various investigative techniques; is that

correct?
A Yes.
Q Do you attend special training in reference to

interrogation of witnesses and or suspects?

A Yes.
Q What sort of training have you received?
A I received the REIT [phonetic] investigative

training techniques.

Q Is that spelled R-E-A-T, for the record?
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A I believe it's R-E~I-T, or it might be R-E-A-T. I'm
not sure what the spelling is. And then various homicide
investigation conferences where that subject was touched upon.

Q And as part of your training in that investigative
technique or in how to interrogate people, you are advised
that it's permissible to sometimes raise your voice, certainly
you can't threaten anybody physically. But you can raise your
voice; is that correct?

A Yeah, you can raise your voice.

Q You can raise your voice. You can occasionally -- 1
guess the term has been, good cop, bad cop. Is that a
permissible investigative technique?

A Yeah, it's a technique.

Q You can try to make people feel comfortable or
uncomfortable, depending upon what circumstances may generate
the most amount of information, or what you believe may help
generate the most amount of information from that individual?

A That's a technique too, yes.

Q For instance, if somebody's in handcuffs, waiting
for you to take the handcuffs off and get them comfortable,
get them some water; and similarly, if someone's starting to
get agitated, you could put them in handcuffs maybe to try and
calm them down?

A Yes.

Q During the course of this investigation, you went

Verbatim Digital Reporting, LLC ¢ 303-798-0890

3326




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

121

over to talk with a lot of individuals at locations that were
heavily invelved in drug trafficking?

A Yes.

Q Would it be fair to say that people that are
involved in drug trafficking, or selling and using drugs, are
pretty much committing a felony every day?

A You could say that, yes.

Q And so anybody that you're interviewing, say over at
the Sportsman's Manor, they're going to be suspicious because
you're a detective?

A They're going to be suspicious of me?

Q Well, they're going to be -- that's —-

A They certainly will be.

Q They're going to be apprehensive; is that a better
word?

A Yes.

Q Okay. You're going over there and you're
interviewing people, and you're identifying yourself as a law

enforcement representative and that you're part of an

investigation?
A Yes.
Q As is the rest of your team?
A Yes.
Q You're the lead detective in this case?
A Yes.
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Q And as a result of that, responsibility is attached
to that job, doesn't it [sic]?

A I'm sorry.

Q That's a bad question. L et me ask it over. As
lead detective, you have certain responsibilities, different
from other detectives?

A Yes.

Q You supervise the investigation, make assignments,

you're responsible for all the records of the investigation?

A What do you -- define, I'm responsible for all the
records.
0 Okay. Well, to court, you've brought with you a

basket full of notebooks and other items.

A Right.

Q That would be called the case file?

A That's my working case file.

Q That's your working case file?

A Yes.

0 The other detectives have their own working case
file?

A Some might keep their own records for their own
personal -- whatever it is. But if they have any records that
go —-- it should end up in this case file. 1It's put into

records. And then once it gets to records, it comes back to

me .
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Q And you keep an ongoing record -- at the Henderson
Police Department, you actually maintain the records in a
chronological order a lot of times so that you can access
other detectives' reports along with your reports?

A Well, the -- when -- in our system, when a report is
written, it's written directly into the case file. Okay?
That's the way our software is set up. So, the other
detectives that are working with me, they have access to my
report, to the case file report. So, when they submit
something, it's authorized -- or I should say it's approved by
the sergeant, but it's directly into the case file.

Q Okay. And that's how you maintain the records, so
that you can keep them to this file and generally in some sort
of order?

A As far as the police reports, yes.

Q The other reports that are generated, they may
either be kept by yourself or somebody else? Such as
surveillance tapes or surveillance records, you may collect
those, but you may obtain the assistance of another detective
in reviewing those?

A Yes.

Q And, in fact, that happened in this case with
surveillance from the Spcortsman's Manor and from the AM/PM?

A Yes.

Q Now, you did go and attempt to get surveillance
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videos from the Hard Rock Hotel and Casino, didn't you?
A Yes.
0 And what day did you ask -- or specifically, what

surveillance tapes did you ask for from the Hard Rock Casino?
A Well, the detectives that went out there to get

them, I told them I wanted for the days basically between --

on Monday and -- I believe I told them Monday and Thursday.
Q And did you receive those surveillance tapes or
videos?
A Well, they ended up being the wrong tapes. They

didn't -- they didn't —-
Q When you say the wrong tapes, what do you mean, the

wrong tapes? The wrong day?

A They weren't --

Q The wrong -—-

A They weren't the proper days that we wanted.
0] Did you go back and get the proper days?

A No, they didn't have them.

0 How long did you wait before you viewed those

videotapes and before you went back and they no longer had

them?

A I don't think it was too long of a period. I would
have to look at something to refresh -- I want to say maybe
about -- maybe about a week, but I'm just guessing at that
peoint.
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Q Okay. And going back through the -- would it be
fair to say that if you believe that any of these people --
any of the suspects or people that you arrested or
subsequently charged in this case were at a location, you
would go to that location to determine whether or not there
were surveillance cameras available?

A As best as we could from the information we got,
yves.

0 Okay. And did you -- you got the videotape -- or

excuse me, the surveillance from the AM/PM. Was there a 76

Station that you were looking for to get -- obtain videos?
A A 76 Station?
Q Yeah. Or were you looking for -- let me ask it this

way, rather than just a specific 76 Station. For the night of
-— early morning hours of the 18th rather, did you go to any
specific gas stations or mini-marts that sold gas to look to
determine whether or not there were any surveillance videos of
Mr. Herb buying water?

A Buying water? No.

Q Yeah. Okay. But if Mr. Herb -- if you had reason
to believe he had made a purchase besides just the gas that
evening at another location, you would have gone to that
location and attempted to obtain the video from there?

A Yes.

Q And similar to that, you actually went to the
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Roadrunner that you've discussed, and you looked for videos of
the individuals that you believe may have been witnesses, or
may have been involved, or may have been suspects at the
Roadrunner Casino?

A Yes.

Q Were you able to find any video -- any relevant

video surveillance on the date of the 17th or the 18th of May

of 20067
A At the Roadrunner?
Q Yes.
A No.
Q You were able to subsequently obtain video

surveillance at the Roadrunner of some of the individuals that
were involved in this case on a different day, however?

A Yes.

6] Okay. Do you recall the individuals in that
surveillance tape?

A I believe Mr. McCarty was on the tape. Are we

talking about the one on the 24th?

Q That’s correct.
A I believe Mr. McCarty was in the tape.
Q If I was to suggest to you -- was it Mr. McCarty,

Herb, and Correna?
A Yes.

Q And so you were going through. And, in fact, as
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part of your investigation, you more familiarized yourself
with the locations and the cell site information -- you went
through a process of self-education where you obtained the
cell site locations, went to them, viewed them, and started
hunkering down with the phone records?

A Yes.

Q And you were the one that -- or excuse me, let me

ask, were you the one that requested the phone records?

A From the phone companies?

Q Yes.

A Yes.

Q And you could do that by a number of different ways.

You could issue a subpoena, or you could obtain a search
warrant to obtain the records; is that correct?
A Yes.
Q In fact --
MR. PIKE: May I approach the witness, Your Honor?
THE COURT: Yes.
BY MR. PIKE:
Q I'm showing you State's Exhibit 232. Do you

recognize that?

A Yes.
Q Okay. And what is it?
A It's a return from a subpoena request for telephone

number 237-3308, which is Mr. McCarty's phone number.
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Q Okay. Thank you. And pursuant to your request, you
were obtaining —-

A It's upside-down.

Q Thanks. Sorry.

MR. DiGIACOMO: I apologize. And just to correct
that both --

MR. PIKE: That is both.

MR. DiGIACOMO: -- Mr. McCarty, and then Mr. Malone
is on there, too. Both returns are on that one document.

MR. PIKE: That is correct. That is correct.
BY MR. PIKE:

Q And in reference to your investigation, you were
looking not only for the date and time of the call, but also
the duration and the cell towers that were associated with it?

A Yes.

Q Because you knew when you requested this that this
was going to be an archival search? You were going to
investigate something that had happened in the past?

A Yes.

Q Sometimes, you have an active search, where you're
going out and looking for somebody, or you're attempting to
track down an individual; is that correct?

A Yes.

Q And so you received trainihg on various ways to

locate and apprehend suspects, or find witnesses, and you have
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different ways that you look tc find individuals?

A Well, when you say training, I mean --

Q Just general training? Let me ask more
specifically. You're out looking for somebody. You can call
-— if you have their phone number, you can call their phone
number and say, where are you, I'd like to come talk to you.

And that's one way that you could find a witness --

A Yes.

0 -- or a suspect, isn't it?

A Yes.

Q Another way would be to say, okay, I've got their

address, this is where they live or this is where they work,

I'm going to go over there and wait for them. Another

technique?

A Right.

0 In the technological age, if you know that they have
an OnStar, you could actually -- given the right

circumstances, you could contact OnStar and you could locate
where their car is at and you could follow that car -- or find
that car, and find them that way?

A That's another technique, yes.

Q Similarly, if somebody has a cell phone that is
active, there is a process called pinging, where you can go to
the provider and say, I need to find the location of this

phone, or the cell tower, so that you could have a radius to
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look. And there is a process whereby that phone can be
located without it actually ringing or a call being made to it
that is discernible by the person, or anybody around the

phones. Are you familiar with that?

A I've heard of that.

Q Okay. Have you ever used 1it?

A Me personally, no.

0 On the 20th, you became aware that -- you went to

the location where the two bodies were located of these young

womern?
A Yes.
Q Started your investigation. And do you recall when

you first had the name Victoria Magee?

A That would have been after we talked to Red. So, it
would have been the following day.

Q On the 21st?

A Yes. The full name, Victoria Magee, vyes.

Q Did she -- that's hearsay. Sorry. Based upon the
fact of having her name and the availability of search
warrants is -- was there available to you an opportunity to
issue a search warrant to different local providers, cell
phone providers, to determine whether or not a Victoria Magee,
in fact, did have a cell phone?

A Well, you could -- you could do that. You would

have to hit every cell phone provider.
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Q And there 1s approximately five cell phone providers
in the Las Vegas area, or fewer?
A No.
Q Dc you know?
A Oh, no. You can't go -- you cannot go directly to

the providers in town here. You have to send them off to

their national offices.

0 And you can do an urgent --

A Their clearing houses.

Q -- basis, and have them respond quickly by fax?
A Well, it all depends what -- what they consider

urgent and what we consider urgent are two totally different

things.

Q Okay. And you can give reasons why you believe it's
urgent. In fact, during the time when vou were obtaining
these records, you would often -- or you could say, urgent, I

need to locate this person because this individual is still
being sought? |

A Well, I'm not quite sure exactly what you're asking
me. Because if you're saying I can go in and declare an
emergency, and say I need this information, cell phone
companies rarely will accept that. There has to be an actual
emergency, like somebody's in the -- like there was a
kidnapping ongoing. There is life and limb at jeopardy here.

I mean, they don't consider an investigation for a
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homicide an emergency situation, unless you can show somebody
is in imminent jeopardy, or there's some exigent circumstances
why you would need to find the phone right then and there.

Q Exigent circumstances. And what you may believe are
exigent circumstances and what they may believe are exigent
circumstances may never coincide?

A Correct.

Q Just like the phone company saying, I'll be there

sometime between 4:00 and next Thursday?

A Right.

Q Had you ~- if you had the opportunity, and had the
phone company responded to you and provided you the name -- or
the cell phone -- I'm getting ahead of myself.

Let me just ask this gquestion. You obtained records
for Victoria Magee that showed that was her name, and you had
those records. And it looks like you got them on, what date?

Is that the date you received them?

A 6/16.

Q Do you recall that, or do you know?

A I —- is this a fax date on it? Or -~

0 It's at the top. If I can show you —-

A Was this a --

Q -— this, maybe you can look through it --

A Was this a faxed one?

Q -- and see. It's hard to do it off the screen. Or
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does it not show the date that you got it?

A It doesn't show the date I -- unless that -- I don't
believe that's the date that I received them. That might be
the date they were prepared by the phone company.

Q Okay. Thank you. And for the record, the date that
you were pointing to was the 6/16 date that was in the upper
left hand corner?

A Yes.

Q And the response to this -- or these records are
different than some of the records that you received for some
of the other phones that you were requesting, because I don't
see the cell tower locations on that?

A That's just basically subscriber information. And
that's from a subpoena, not a search warrant.

Q Okay. And you —-- or in this archival search, you're
seeing how important cell towers can be?

A Yes.

Q So, it would be beneficial for location purposes to
know where each of those calls were on Victoria's phone, from
which cell sites, and to determine whether they matched up to
any other individual, similar to the exercise that we just
went through?

A Yes.

Q The cell phone with that number, did you ever

recover that cell phone?
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A No.

Q Do you know when the -- do you know when the -- that
phone was turned off and could no longer be used?

A No.

Q You did however find a number of cell phones at the
location at the South Cove in apartment number 21772

A Yes.

Q How many cell phones did you find there?

A I believe I -- oh, three or four.

Q If I suggested to you that you found four cell
phones, would that refresh your recollection?

A Yeah, that would.

Q Two of them you found to have active numbers?

A Yes.

Q And as part of your investigation, you called the
number on -- you were able to establish the phone numbers, and
called the numbers; is that correct?

A I established the numbers. I tracked down the
owners —-- I tried to track down the owners.

Q Okay. And you found the owner of those cells?

A Yes.

Q One was in Mesquite?

A Yes.

Q Where was the other one located?

A I'd have to -- I'd have to look at a report for
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that --
Q Okay.
A -— to refresh myself.
Q Rather than have you dig through your file, how
about if I --
A Thank you. Thank you very much.
Q If T approach you with your search warrant return,
would that refresh your recollection?
A Yes.
Q All right, let's do that.
MR. PIKE: May I approach the witness —-
THE COURT: Yes.
MR. PIKE: -- Your Honor?
(Pause in the proceedings)
THE WITNESS: This is the search warrant return.
BY MR. PIKE:
Q Right. Does that refresh your recollection as to
the two -- or the four phones?
A Yes.
Q Okay. Does it refresh your recollection regarding--
A The owners of the phone?
Q —-— the investigation of the owners? Yes.
A No, 1t doesn't.

Q Okay. You indicated that you turned the cell phones

that you located over to some other guys, I think was the term
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that you used. Did you ever retain an expert to examine any
of the phones to determine whether or not any evidence could

be retrieved from them?

A An expert?

Q Yes.

A No, 1 never retained an expert. No.

Q Okay. You are aware that there are individuals

that, similar to Bexar Labs, are experts in the processing of
cellular telephones in retrieving information from both
passive memory, as well as SIM cards?

A Sure. Two of the phones didn't have SIM cards
though, so we couldn't get anything from them.

Q Well, you couldn't. But you didn't hire an expert
to go in to determine what could be obtained from those
phones?

A Well, T was told you couldn't get anything out of it
if it didn't have a SIM card.

Q Well, who told you that?

A The people that work on our phones at our
department.
Q Okay. So, you didn't hire a forensic specialist to

go in and extract that information?

A Because I was told that it couldn't be done
without --
Q No, that's a yes or no.
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Q

No.
Okay, you were told. You didn't try?
Correct.

Okay. And did you issue a subpoena or a search

warrant to the wvarious cell phone providers to locate the

cellular telephone records of Charlotte? Did you issue a

subpoena --

- o T © AR © R

Q

No.

-- to them and say --

To Charlotte Combado?

Yeah.

Which phone?

The phone number, her name.
What phone number? What name?

Her social security number. You didn't go out

looking for it, did you?

A

Q

A

She -- there was no indication --

Yes or no, Detective?

There was no indication she had a phone throughout

the investigation.

it.

Q
A

She went by the nickname of Island Girl.

Okay.

And you had a cell phone that had "Island Girl"™ on

With no SIM card.
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Q Absolutely. And if I tell you I don't have a phone,
or you talk to three or four of my acquaintances and they tell
you I don't have a phone, you could go to the different phone
companies here locally, Sprint or AT&T, and issue a subpoena
for, do you have records for a cellular telephone call under

the name of Randall Pike to see if I had a cell phone?

A Okay.

Q You could do that, couldn't you?

A Yes, I could do that.

Q And you could have done this with Charlotte Combado

or Charlotte Fountain?
A Yeah, but I didn't see any reason to.
Q OCkay. And --
MR. PIKE: Court's indulgence. I'm sorry.
THE COURT: Sure.
(Pause in the proceedings)
BY MR. PIKE:

Q You had available to you all of the items that were
impounded by the CSA's in this case; is that correct?

A Yes.

Q You had the -- all of the items that were impounded
at the search warrants that were issued at various locations
in this case?

A Yes.

Q And it was you that made the determination initially
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which items were going to be sent to be examined?

A Yes.

Q And in going through, did you attend the search
warrants that were -- as they were being processed?

A Not all of them.

Q Not all of them? Did you attend the search warrant
that was conducted at apartment number 2227

A The corner one, I was there for part of it, yes.

Q Okay. It had initially begun by -- with a number --

with other detectives. And then were you called in to attend?

Or did you --

A I showed --

Q -— were they -- were —-

A I showed up.

Q You showed up? When you showed up to that location,
the apartment was -- was it in a clean condition, or was it in

a disheveled condition?

A It was messy. It was kind of disheveled, yeah.

Q And there was a woman that was in there. Do you
remember her?

A I remember her, yes.

Q Do you remember what her name was?

A No, not right off the top of my head.

Q Do you remember she was a slight woman, and that as

part of the evidence that you were going to impound from that
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location, you impounded the blouse that she was wearing?
A Yeah. She was wearing some clothes that she said
belonged to the -- possibly belonged to the victim.
Q Which victim, Victoria or Charlotte?
A I can't remember that.
Q She also —-- as a result of that same conversation,

you also had her empty the purse that she had and leave the
purse, because it was identified as one of the girls'?

A Okay. Yes.

Q And so that area had been lived in -~- or excuse me,
you wouldn't have any personal knowledge as to whether or not
it was being lived in by another woman. But there was a woman
in there that had one of the victim's purses, and one of the

victim's blouses?

A Yes.
Q Did you remove any jewelry from her?
A I didn't. And I don't believe —— I don't remember

if anybody else did.

0 And it was during that search warrant that the area
was being processed, wasn't 1it?

A Yes.

0 The CSA was there and that's when the CSA took the
pictures and impounded the cigarettes and various other items
for processing?

A Yes.
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Q And you chose specifically those cigarette butts to
be processed because it's a good source of DNA?

A Cigarette butts are a good source of DNA, yes.

Q There was another item that was sent out for
processing, and that was a tissue with blood on it?

A Yes.

Q And you chose to have that examined also?

A Yes.

0 You received the reports on that?

A Yes.

Q And that -- did that come back as male or female
blood, do you know?

A I know it didn't come back any match for us, so —-
on our people, but.

Q Okay. So, you don't recall, but you know it --

A I don't recall.

Q -— did not come back as a match on any of the known
exemplars that you submitted to them?

A Correct.

Q And in going through the telephone calls that were

made, you became aware that there were different types of
calls. There were Direct Connects, and that there were calls
that were direct —-- or were regular phone calls between
different providers?

A Yes, sir.
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providers?

A

Q

that was put together by you and Mr. DiGiacomo with the

highlighted numbers. And you went through and basically

compiled t
A
Q
to that --
you can 1lo

each other

relationship between them. Would it be fair to say that Jason

McCarty us

A
0
A
0
sorry -— f
calls Vict

A

Q

he's calli
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And those are different because Direct Connects
done between two different providers, they are the

ders. And then the calls can connect to different

Yes.

And we've stipulated to the admission of the chart

he calls of Mr. McCarty, Mr. Malone and Donald Herb?

Yes.

And to make them more understandable, and gecing out
one of the things about the calls is that sometimes
ok at the calls and say, you know, those people call

an awful lot and you can see that there may be a

ed his phone a lot?

He used it often.

140 times a day. That's pretty often, isn't it?
Some people use it more. He used it often.

And looking here on May the 16th from 4:19 -- ocops,
rom 4:19 at the beginning, through to about 4:23, he
oria's cell about how many times?

Ten.

And that same day, between 4:28 and 4:50, you can —-

ng her a lot?
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A Yes. Often.

Q 4:51 to 5:107

A Yes.

Q That's all -- the only person he's calling. And it
goes on, and on, and on.

A Well, you have other calls for Herb and --

Q Okay, well --

A -— [inaudible].

o) —— here we do.

A Yeah.

0 We finally, after a few --

A But yes, he's calling --

0 He finally calls his wife, too. Wasn't that -- and
he starts to call Donald Herb's cell and -- or excuse me.

You're also putting in here calls that were made by Mr. Herb's
cell? ©So, if this --

A Yeah.

Q If the fjury is going through the reading this, it
will show actually who's making the call by looking at this
second column from the right. And this is -- and the person
on the right is the person that's receiving the call?

A It -- no, well, if you look at 6/17, the ones that
you pointed out for Mr. Herb, those are outgoing phone
calls —-

Q Right.
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A -- from McCarty's phone.

Q They're outbound from McCarty's —-- oh, you're
talking about these two up here?

A No, I'm talking about the three that you were
saying.

o) Okay. These three, those are outbound calls from
Coronado Ranch, and those are made from which phone?

A Well, which -- which records are these?

Q These are the records that you prepared that have
been admitted into evidence. They just don't -- that's the

color coding that was —-

A Okay, yeah. Mr. Herb made an outbound phone call.

Q Okay.

A And he was at Coronado Ranch at 6:17.

Q Okay, great. So, we're all on the same page.

A Right. Yes.

Q These are the callers, and these are the recipients?
A Yes.

Q Okay. So, these calls from McCarty's cell to

Victoria Magee's cell, one after the other, after the other,

after the other --
MR. DiGIACOMO: I apologize —-
THE WITNESS: Yes.
MR. DiGIACOMO: -- counsel.

MR. PIKE: Okay. Yes?
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MR. DiGIACOMO: It depends on if it says inbound or
outbound, who the caller is.

MR. PIKE: Okay. All right, I'm sorry. Inbound,
outbound, over here.

BY MR. PIKE:

Q And you've put here whether it's a Direct Connect?
A Yes, for the Direct Connect calls.
Q Okay. You were able to determine that at least on

May 16th at the time of 5:51 a.m., there's an outbound call

from Mr. McCarty over to Ramaan Hall, Trey Black's cell phone?

A Is this the 16th up here?

Q Right. This one.

A Yeah. If that's the 16th, because I can't see the
leth on it.

THE COURT: Mr. Pike, if you can —-

MR. PIKE: Oh, I'm sorry.

THE CQOURT: There you go.

THE WITNESS: There we go, yeah. On the 16th,
outbound, at 5:51 a.m., from Mr. McCarty to Mr. Hall's cell
phone.

BY MR. PIKE:

0 And you can tell whether or not it connects -- or
whether or not there is any communication done by the amount
of seconds during the --

A Right. It's showing .28.
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Q So, in the
number of calls that

relationship and how

A Yes, those
for. Yes.

Q And sometim
from a phone -- ocne c

next call from that t
person that is using
another?
A If you have
Q Right. And
It's here, this phone
this tower. And here

another tower?

A Yes.

Q So, from that --

A It will show that.

0 From that here you can show that that phone is

moving in that area,

another direction?

A Yes.

Q It doesn't
making the call, just

A Yeah. The

or it's stationary,

v
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records, you're locking not only for the

were made, but the times, the
often those calls are made?

are some of the things we were looking

es based upon the time between a call
all from a telephone to another ~-- to the
elephone, you can generally tell that the

that phone has moved from one location to

the cell tower information.
that's what this is to demonstrate.
is making a call at -- and it pings to

it is a few minutes later, pinging to

or it's moving in

tell you who's holding the phone, who's
that that phone is at that location?

records are for the phone itself, not for
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the owner.

Q All right. Additionally, it could show you that a
person who has a phone may have knowledge of a telephone
number that would be important, such as if you get a number of
calls from Victoria's cell to Ryan Parker's [phonetic]
address, then you would know that at least whoever was using
that phone knew Mr. Parker's telephone number?

A You're going to have to repeat that, because that --

MR. DiGIACOMO: And I apologize.

THE WITNESS: -- was a little confusing.

MR. DiGIACOMO: 1It's David Parker.

MR. PIKE: Thank you. I'm mixing up Noe and Parker.

BY MR. PIKE:

0 Do you know Mr. David Parker?
A Yes.
0 Okay. Mr. Parker was called, and came and testified

that he went over to pick up Red, Victoria, and Charlotte?

A Yes.

Q And that call -- the calls that got him to come over
were made from whose cell phone?

A I believe they were made from Victoria's cell phone.

0 So, at that point in time, you believe that Victoria
or someone who was with her, either Red or Charlotte, was
calling Mr. Parker, he came and got them, they went over to

his house? That's -- based upon your knowledge, that's a fair
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assumption?
A Yes.
Q And so if prior to that time there was a call from
Mr. -- from any of the other individuals' cells indicating

that they had called Mr. Parker, that would indicate that they

knew that telephone number also?

A From another person --

Q Yeah, another person's cell.

A Yeah, vyou would think so.

0 Or it may be the same person calling off of a

different cell. But whoever had that cell phone knew that

number and called them?

A Yeah, I suppose that's possible. Yes.
Q And if in an archival search such as you did in this
case, there is no way to go through and say that once a -- if

a phone is not making phone calls, you can't say where that

phone is at, can you?

A Correct.
Q S0 -- and going back specifically to the 18th --
well, you don't have these in front of you. Let me -- do you

recognize this? Well, Let me get this out of the way. This
is part of the exhibit that we've been talking about with the
telephone calls, the use of the Direct Connect, and on May
18th of 2006, at approximately 12:35 in the morning, a.m.

A Okay.
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Q Mr. DiGiacomo went over this with you. Mr. Malone's
cell is being used for Direct Connect calls at that time. Mr.
McCarty's cell is being used for an outbound call at that
time.

A At 11:59.

Q 11:59, okay. BSo, that shows the area where those
prhones are at during that period of time. And then as they
start to move from that location, we go to 1:03 -- or excuse
me. Let me do this this way.

THE COURT: Actually, Mr. Pike --

MR. PIKE: Yeah.

THE COURT: -- let's take a break, since you're
going to a new area right now.

MR. PIKE: All right. Thank you, Your Honor.

THE COURT: Ladies and gentlemen, during this

recess, it is your duty not to converse among yourselves, or

with anyone else on any subject connected with this case. Or
to read, watch or listen to any report of or commentary on the
trial by any person connected with the trial, or by any medium
of information, including without limitation, newspaper,
television, radio, or the Internet. You are not to form or
eXpress an opinion on any subject connected with this case
until this matter is submitted to you.

We'll see you after the break.

(Court recessed at 2:39 p.m. until 2:52 p.m.)
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(In the presence of the Fjury)
(Pause in the proceedings)

THE MARSHAL: Please remain seated and let's come to
order. Make sure your cell phones are turned off. We're back
in session.

THE COURT: Detective, do you understand you're
still under cath?

THE WITNESS: Yes, Your Honor, I do.

THE COURT: All right. Go ahead, Mr. Pike.

MR. PIKE: Okay.

BY MR. PIKE:
Q Detective, I had an opportunity to show you the
calls made on May 18th at 12:35 a.m. Do you have the exhibit,

and are you reviewing that at the same time?

A I've got Exhibit 234 -- State's Exhibit 234.
Q That’s correct. Okay. But I want to direct your
attention to it. It appears on the six calls that are from

that time and through the 12:39 time, that the first two have
the same time, the second two have the same time, and the
third two -- the third couplet have the same time, showing the
same amount of time.
Is that -- were there only three calls, or were
there actually six calls? Or can you recall?
A I'm thinking that maybe there were three calls.

Q Okay. And then going through, you've taken an
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opportunity to take a number of maps, and not only have an

overview map of the whole valley to show where the cell towers

are, but also, because
proximity, to separate
And if there

"Downtown, " that would

the cell tower that says "Downtown" on that? You've --

A Yes.

Q You've [inaudible] -~

A Yes.

Q -- that? So, for the orientation purposes? And you

put "Hush Puppy” on one. There's two Hush Puppy restaurants
in town. But you identified this as being the Hush Puppy

that's over on Charleston and Rainbow, right near there?

A Yes.

6] So, if it says "Hush Puppy," it's that one, and

would not be down on Nellis?

A Yes. Down where?

Q Down on Nellis?

A No.

Q Okay. Similarly, the GLIT or GULAC [phonetic], I

believe just an abbreviation of Glitter Gulch, that would be
down near the Fremont Street area?
A We're not looking at a call?

] No, no. We're just looking at the map here.

151

sometimes they're in very close
them out a little bit.
is a telephone call that says

be on State's No. 257, that would be
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A Okay.

o) Okay.

A Glitter Gulch?

0] Yes.

A Yes, Fremont Street area.

Q Okay. And these are identified after local
landmarks. And similarly, the Moulin Rouge?

A Yes.

Q So, that would be to the north and to the west of
the Scuth Bruce Temp?

A Yes.

Q And the -- similarly, in State's Exhibit 110, that
shows an Owens cell site. Do you see -- locate where that is

it? Maybe I'll just point to it.

A Right where your finger is, yeah.

Q Right, okay. And that's closest to 1165
Blankenship?

A It's in the vicinity, vyes.

0 In the vicinity? Okay. Thank you very much,
Detective.

MR. PIKE: I don't have any further questions.
THE COURT: Any redirect?
MR. DiGTACOMO: A little bit.

REDIRECT EXAMINATION

BY MR. DiGIACOMO:
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0 There were some questions asked to you about video
by Mr. --
MR. PIKE: Pike.
BY MR. DiGIACOMO:
Q —-- Pike. Do you recall those?
MR. DiGIACOMO: Thanks, Randy. It's been a long
one.
BY MR. DiGIACOMO:
Q Do you recall the questions being asked about
various video places?
A Yes.
Q Okay. There were efforts made to get the Roadrunner

video from, you know, as far back as you could, up until a
particular date, once you learned about the Roadrunner and
that there was relevant information about it, correct?

A Yes.

Q Okay. But the only video you have is from the 24th.
It's not like there is video from the 17th that doesn't

corroborate any witness or anything like that?

A The only video we have is the 24th.

Q Is the only thing that was available to you?

A Yes.

Q Mr. Pike asked about the Hard Rock Casino. And I

don't know if it was his question or the answer, suggested

that somehow there was a police mistake as it related to the
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Hard Rock Casino. Now, as a police officer, with a major
hotel, do you have the ability to go in there and demand them
to provide you anything immediately?

A We have to have a subpoena, some type of subpoena.

0 All right. And in this particular case, is
Detective Hosaka a fellow homicide detective with you?

A Yes.

Q And Detective Hosaka, on the 22nd of May, made the
request from the Hard Rock Casino for the particular dates
between Tuesday, Wednesday and Thursday, correct?

A Yes.

Q By the time the Hard Rock Casino got back to you,
they provided the wrong dates?

A They were the wrong dates, yes.

Q And by the time you realized that, the Hard Rock

Casino no longer had the videotape?

A Right.

Q Likewise, you made efforts to get video from the
Sahara?

A Yes.

Q And, in fact, there was a request made and the video

was provided to you, correct?
A Yes.
Q And when you went to open it, you couldn't view the

video, so it was taken back to the Sahara-?
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A We couldn't -- we just couldn't open the files. So

we toock it back to the Sahara and then they couldn't open the

files.
Q And ultimately had no other originals to provide?
A No. Or yes, no other originals.
Q So, there are things that are outside the control of

the police as it relates to investigations, correct?

A Yes.

Q You have to rely upon sometimes other people doing
things, and there's nothing you can do about that?

A Correct.

Q Mr. Pike asked you questions about Victoria's cell
phone. Now, you know, maybe guys like you and I have our
phone and our proper address on our =-- with the cell phone
company. But in your experience, is it possible to buy a
phone from 7-Eleven and put Mickey Mouse's name as a
subscriber on it?

A Yes.

Q Mr. Pike put in front of you Victoria Magee's cell
phone records. You learned that phone number from one of the
witnesses, I'm assuming?

A Yes.

Q Okay. And then you made a request, and the request
came 1in that that was Victoria Magee's cell phone?

A Yes.
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Q Had you made a request to the company Sprint Nextel
for Victoria Magee, you would have gotten a return back that

sald Victoria Magee with a P.0O. Box in Irvine, California,

correct?
A Right.
Q And you would have gotten a return back for I guess

every Victoria Magee in the country?

A Well, they probably would have asked me, which one
do you want?

Q And you would have to have some sort of identifying
information to make that conclusion, correct?

A Absolutely.

Q Now, in this particular case, the phone that was in
the possession of Mr. Malone was actually in the name of
Trevon Hall, correct?

A Yes.

0 The phone that was in possession of Sarah Matthews
was actually in the name of Domonic Malone, correct?

A Yes.

Q Mr. McCarty's phone was actually in the name of
Jason McCarry (phonetic) —-

Yes.
~— in this particular case?

Yes.

LG 2 & 4

And so there was a number of phones under a number
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of names, and what you had to do was establish who actually
was in possession of that phone?

A Yes.

Q So, merely requesting information on a particular
name may not provide ycu anything?

A Correct.

Q During the early course of the investigation —-

you're aware cof Detective Craig Ridings, correct?

A Yes.

0 He's another homicide detective that worked with
you?

A Yes.

Q And early on he made efforts to ping the phone of

Victoria Magee to see it's location; is that correct?
A Okay, yes.
0 Okay.
MR. PIKE: Objection, he's just agreeing with him.
He doesn't have any personal knowledge of that.
MR. DiGIACOMQ: All right. Well, I'll rephrase.
THE COURT: Okay. So, I'm going to sustain the
objection.
BY MR. DiGIACOMO:
Q On the phone records that you received, you made a
request for phone records from June 16th of 2006, correct?

A Yes.
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Q And they gave you records up until June 16th of
20067

A Yes.

Q And the last phone call on those records is on May
19th of 20067

A Yes.

Q And you didn't even know the bodies -- you hadn't
even seen the bodies until May 20th of 2006, correct?

A Yes.

Q In order to ping a phone, does it have to be working
and on?

A Yes, it has to be activated.

Q Mr. Pike kept saying to you, did you retain an
expert to look at the phone -- the phones. Now, Henderson is

a fairly large police agency, correct?

A We're a city of almost 300,000 people.

Q How many police officers?

A We're about -- total sworn for the police -- or
should I say the police department, excluding the jail,
probably about -- almost 300. 280, 285, right around there.

Q And I'm assuming there's a whole lot of other
support personnel that are also hired by your agency as well?

A Oh, yeah. Secretaries.

Q Do you have a department there who have specialized

knowledge in looking into cell phones and what information can
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be gathered from cell phones, and researching cell phones that
are collected during the course of your investigations?

A Yes, we do.

Q And are those the individuals that you provided
these cell phones to, to see if they could get any information
on Victoria Magee's phone?

A Yes.

Q Or sorry, Charlotte Combado's phone. I apologize.
Did you give that phone that says "Island Girl" -- and did you
hear that her nickname was Island Girl from any witness that
you recall?

A I'd heard it. I'd heard that name come up, but I
can't remember exactly when during the investigation it came
up .

0 Okay. But you gave the phone that said "Island
Girl"™ and "Christina" to those people who are experts at the
Henderson Police Department to looking into that information?

A Yes.

Q There were questions asked to you about Rosalyn
Carter [phonetic] about clothes and purse. By the time you
get to 222, is this the 21st or the 22nd, scmewhere in that
range?

A Yeah, I believe it was Monday.

Q Monday the 22nd?

A Second.
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Q When you get there, there's a -- or when Henderson
gets there, there is somecone living in the apartment, correct?

A There's somebody in there, yes.

Q And there is an interview conducted with that
particular individual; is that correct?

A Yes.

Q And based on the information that was provided, you
learned that some of Christina's clothes and her purse
happened to be inside this apartment?

A Yes.

Q And so you -- or do you know whether or not those
were the clothes she was wearing the night she was killed, or
that just because she happened to be living in that apartment,

some of her clothes were inside that apartment?

A The clothes just happened to be inside that
apartment.

Q And so based upon that, you collected those items?

A Yes.

Q Lastly, do you still have 234 in front of you,
counsel?

A Yes, sir.

Q Or Detective?

A Thank you. Yes, sir.

Q Let me go back to State's Exhibit number 257. Mr.

Pike ended his cross-examination referencing certain cell
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towers that occur on Mr. McCarty's phone between 1:01 a.m.
and --
MR. DiGITACOMO: I think it's 1:08 a.m., counsel.
BY MR. DiGIACOMO:
0 And I want to start actually a phone call before,

which is at 12:59 a.m. And that's actually a phone call by

Mr. McCarty's phone, an outbound phone call by Mr. McCarty'
phone. So, at 12:59, he's at the Bruce Temp.
A I just want to reconfirm this is the 18th that we
talking about.
Q Yeah. 12:59, May 18th, as the girls are taken ou
of the South Cove.
A Okay.
Q The Bruce Temp, next tower two minutes later is
Downtown. The next tower =--
MR. DiGIACOMO: I believe counsel, because I don'
have it in front of me, is going to be the Moulin Rouge.
MR. PIKE: That’s correct.
BY MR. DiGIACOMO:
Q And then after the Moulin Rouge, I think there's

that connects to the Spaghetti Bowl as well. And from the

Moulin Rouge Spaghetti Bowl, which is right in this general
area from one of the other maps, it's going to hit the Glit
Gulch. And then by 1:08, it's going to be hitting off Lear

Steads [phonetic].
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If you were to leave the South Cove Apartments,

head right, or up Fremont Street, how would you get onto Route

95, or to 5157

A If you left the South Cove, you would head north on

Fremont Street. Then you would come to Las Vegas Boulevard

and turn right. And then you would Jjust merge right onto
North —-- or excuse me, 95 South.
0] And I believe it's approximately nine minutes

between Bruce Temp, down to the time it hits Lear Steads,

the general range. Does that sound about reasonably correct

if you were take that route from South Cove, hang a right,

down to Las Vegas Boulevard, hang another right. Head up

95, and then jump on the 95, and then have to head back south

down to Lear Steads. Does that sound about a generally
reasonable time period for that to occur?
A Yes. Yes, it does.
MR. DiGIACOMO: Nothing further, Judge.
THE COURT: Anything further, Mr. Pike?
MR. PIKE: Thanks.
RECROSS-EXAMINATION

BY MR. PIKE:

Q You've been in Las Vegas in the Henderson area for a

long period of time?
A Yes.

Q You're familiar with the roadways?
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A I hope I am.
Q Did you work your way up from being a patrol
officer, or did you come here as a detective?
A Well, when I was a patrol officer, we were only
58,000 people.
Q Oh, okay. Then you're familiar, at that time with

58,000 pecople, that the main route between downtown area was
the Boulder Highway, and Fremont Street runs right into the
Boulder Highway, doesn't it?

A Yes.

0 You turn right out of the South Cove Apartments
right here, and you see State Route 582. That's Fremont
Street, and it takes you right directly to Boulder Highway,
and it would take you right directly to the Sportsman’s Manor,
wouldn't it?

A Yeah, that's one way. Yes.

Q Okay. In fact, that used to be the only way before
they built the freeway?

A Yes, you're correct.

Q You were asked some questions about following up,
because sometimes information that you receive is inaccurate
or mistaken, or somebody makes a mistake. That's not uncommon
as a detective to have to go back and go to businesses a
couple of times to make sure that you get the correct records?

A Sometimes, yes.
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Q And similarly, with the investigation, sometimes,
you have to subpoena records more than one time to expand the
time frame? For instance, early on, you would sometimes just
request records between the 15th and the 20th. As the
investigation extended, you would request them for a longer
period of time?

A Okay.

Q So, you made a couple of different requests from the
cell phone providers in this case in order to expand your
knowledge and database so that you could put together this
exhibit for the jury? Is that yes?

A Yes.

Q Okay. Similarly, while business records will remain

static and not change, sometimes witness statements to you

change?
A I'm sorry, sometimes what?
Q Sometimes witness statements to you change?
A Sometimes.
o) So, you need to keep track of some of the witnesses?
A Sometimes, yes.
Q Sometimes, if they're homeless, you'll have to help

them get someplace to stay?
A All depends on the circumstances.
Q Did you assist Red -- or Melissa Estores in sticking

around sco you could interview her again and again?
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MR. DiGIACOMO: Objection Judge. Beyond the scope,
and somewha£ cumulative of Red's cross-examination.

THE COURT: It is beyond the scope. 1I'll sustain
the objection.

MR. PIKE: All right. I don't have any further
questions. Thank you.

THE COURT: Anything further by the State?

MR. DiGIACOMO: No, Judge.

THE COURT: Any additional questions by the jurors?
We do have a couple questions. Counsel, approach.

{(Bench conference)

THE COURT: It's our same juror.

MR. PIKE: 1It's Juror 14.

MR. CANO: [Inaudible].

THE COURT: Pardon?

MR. CANO: At least we know she's paying attention.
That's good.

MR. DiGIACOMO: Do you —-- are you keeping a running
tally?

THE COURT: Pardon?

MR. DiGIACOMO: Do you keep a running tally up here?
[Inaudible].

THE COURT: Well, we have a couple questions.
[Inaudible].

MR. DiGIACOMO: Okay, that's fair.
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UNKNOWN MALE SPEAKER: [Inaudible].

THE COURT: All right.

MR. PIKE: Okay.

THE COURT: All right. I'm not going to -- I'm
actually -- x'd out all the other ones.

MR. PIKE: Now, I assumed this was just going to be
limited to cross -- or re -- re-questioning, and when contact
was made [inaudible].

THE COURT: Pardon?

MR. PIKE: He's --

THE COURT: DiGiacomo. You've got to pay attention.

MR. DiGIACOMO: I know [Inaudible].

MR. PIKE: He's -- no.

MR. DiGIACOMO: [Inaudible].

MR. PIKE: ©No, I don't. I just want to make sure.
Because he's got a warrant out for his arrest [inaudible]
trying to bring him in on this case. And they've arrested him
[inaudible] testify. I'm not going to get into that, I don't
think that opens the door for it.

MR. DiGIACOMO: [Inaudible].

THE COURT: We'll see how the gquestions go.

MR. DiGIACOMO: Okay.

THE MARSHAL: She said it's just the top for number
14.

THE COURT: Yeah, yeah. Is this your last witness
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for the day?

MR. CANO: [Inaudible].

MR. DiGIACOMO: [Inaudible].

THE COURT: ©No, gentlemen, is this your last witness
for the day on the case?

MR. LALLI: [Inaudible].

THE COURT: Okay.

MR. LALLI: We run a tight ship here.

THE COURT: All right.

MR. LALLI: We're ahead of schedule and under
budget. [Inaudiblel}.

THE COURT: And then do you guys have any witnesses
for today, or do you want to start on Monday? I don't even
know if you're calling one. But I need to give him the Carter
instruction.

MR. CANO: All right, we'll do that.

MR. PIKE: We'll do that. And then if we can take
like a 20-minute break, let us talk to our client. And
then [inaudible].

THE COURT: Okay. All right, okay.

(Bench conference ended)

THE COURT: Detective, we have a couple gquestions
from our jurors. One gquestion is, "Was Ramaan Hall ever
questioned?”

THE WITNESS: Ramaan Hall?
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THE WITNESS: Yes.

THE COURT: Okay.

THE WITNESS: Yes, he was.

THE COURT: All right. The next question is, "Wh
is the next phone call or Direct Connect made by Domonic
Malone's cell phone after the one at 2:39 a.m. that was off
the South Bruce Temp tower by the South Cove Apartments?”

THE WITNESS: The next one?

THE COURT: Next call after -- or at 12:39.

THE WITNESS: Mr. Malone's cell phone activated a
7:36 a.m. on May 18th, 2006. Do you want the tower
information?

THE COURT: Well, if that's the answer to the
question, that's all —-

THE WITNESS: OQkay.

THE COURT: -- I can ask right now. And the
attorneys may have a follow up question. Mr. DiGiacomo, do
you have any follow up?

FURTHER REDIRECT EXAMINATION

BY MR. DiGIACOMO:

Q At what tower?

A The tower at 7:36 a.m. was the Owens tower.

Q The one next to the 1156 Blankenship, Mr. Malone'
home?
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A Yes.

Q Mr. Hall, you said he provided a statement, correct?
A Yes.

Q And you were involved in the last trial in this

particular case?
A Yes.,
Q And he testified at that last trial?
MR. PIKE: Objection, Your Honor.
THE COURT: I'm sorry?
MR. PIKE: Objection, Your Honor. OQutside the scope
of the question.
MR. DiGIACOMO: I'm asking —-
THE COURT: Restate your question, restate your
question.
BY MR. DiGIACOMO:
Q Mr. Hall testified at the last trial?
THE COURT: Now, was that your question?
MR. DiGIACOMC: Yeah.
BY MR. DiGIACOMO:
Q Did Mr. Hall testify at the last trial?
MR. PIKE: Objection, Your Honor. Irrelevant.
MR. DiGIACOMO: They're asking him if he's a
witness --
MR. CANO: Speculation.

MR. DiGIACOMO: -~ in the case.
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THE COURT: Okay. Well, they asked, was he ever

Is that correct, Detective?

THE WITNESS: He has been gquestioned. Yes, sir.
THE COURT: Okay-

MR, DiGIACOMO: Thank you.

THE COURT: All right. Mr. Pike?

FURTHER RECROSS-EXAMINATION

In order to question him, did you ever have to issue
for his arrest to have him come in?

In order to question Mr. Hall?

Yes.

Did I issue a warrant for his --

Yes.

No.

Do you know where Mr. Hall is today?

No, I don't know where he is today.

Thank you.

THE COURT: Anything further by the State?

FURTHER REDIRECT EXAMINATION

Is he a suspect in this case?

No, he's not a suspect in the case.
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MR. DiGIACOMO: ©Nothing further, Judge.

THE COURT: All right. On that last guestion?

MR. PIKE: Okay. No.

THE COURT: Any additional questions by the jurors?

No, no additional questions. Thank you, Detective,
for your testimony. You are excused.

Next witness for the State?

MR. DiGIACOMO: Judge, with the right to confirm
with the clerk that all the -- everything we've offered has
been admitted and we're both on the same page as to that,
otherwise, the State would rest.

THE COURT: Okay. The State has rested.

Ladies and gentlemen, we're going to take a recess
at this time.

So, during this recess, it is your duty not to
converse among yourselves, or with anyone else on any subject
connected with this case. Or to read, watch or listen to any
report of or commentary on the trial by any person connected
with the trial, or by any medium of information, including
without limitation, newspaper, television, radio, or the
Internet. You are not to form or express an opinion on any
subject connected with this case until this matter is
submitted to you.

We'll see you back in a few minutes.
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panel.

State had offered that pleading as an exhibit.

(Jury recessed at 3:21 p.m.)

COURT:

There was an issue on the Agreement to Testify.

did, Mr. Lalli?

MR. LALLI:

THE COURT: Okay. I
pending,

was going to excise any language of the agreement.

MR.

THE

MR.

MR.

Court had already ruled on that.

a pending decision on my part as to whether or not I

don't think that was --

THE
MR.
THE
-- because I
And so I said
being excised.
MR.
THE

Because —-

MR.

CANO: Yes, Your Honor.

COURT: Was that you? Okay.

CANO: Yes. Well --

LALLI: I'm sorry, Your Honor. I thought the
I don't think there -~ I

COURT: No, I think I said —-

LALLI: -- pending.

COURT: -- I was going to review -- see what was

had not read the agreement at the time. Okay?

that it would be admitted, subject to anything

CANO: I believe that's correct, Your Honor.

COURT: Okay. And anything further, Mr. Cano?

CANO: No. Like I said, we —- our [inaudible]

We're outside the presence of the jury

I did, Your Honor.

172

The

I believe you

think there was something
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is what it is, it's vouching for the credibility of their
witness by admitting all the truthfulness part of it. They
went into that, I believe, in their examination, if I'm not
mistaken.

And we would ask that if that's going to be
submitted to them, that that part be redacted from the
Agreement to Testify.

THE COURT: O©Okay. And I have the Sessions case in
front of me. And it says, "When our trial courts allow juries
to inspect a co-defendant's written plea agreement, it must
excise provisions requiring truthful testimony, and declaring
the agreement void when perverted by false testimony, unless
admitted in response to attacks on the witness's credibility
attributed to the plea agreement."

And so I think you've sufficiently -- or you -- I
shouldn't say it that way, but you attacked Mr. Herb's
credibility during your cross-examination. And I'm reading

Sessions then to tell me that I may allow the entire agreement

to go in.

And so I'm going to -- I don't know whaﬁ number this
is. I think it's -- actually, I do. It's 225. It will be
admitted.

(State's Exhibit 225 admitted)
MR. LALLI: Thank you, Your Honor.

THE COURT: All right. Anything -- now, you're
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going to -~- you need about 20 minutes; is that correct? Or --

MR. DiGIACOMO: Well, you want --

MR. CANO: Do you want me to --

MR. DiGIACOMO: Do you want to do the canvass of --

THE COURT: Yeah, I'll do that --

MR. PIKE: Do the canvass, and then —-

MR. DiGIACOMO: -- the defendant?

THE COURT: -- in just a minute here.

MR. CANO: You want to do the canvass now?

MR. PIKE: -- give us about five minutes -- 5, 10

minutes. We've been meeting with Mr. Malone throughout the
trial and before, so.

MR. DiGIACOMO: There is also one other issue, which
is the stipulation between us on the phone numbers. When Mr.
Pike put it on the overhead, I —-- or Victoria Magee's phone
number on the overhead, I realized that her name is spelled
wrong. S0, we're going to replace that particular exhibit
with the corrected version. Obviously, we're not arguing
today, so we'll do it on Monday. Ms. Magee's name is spelled
wrong, and that's exhibit number --

THE COURT: COkay.

MR. PIKE: And that's by -- yeah, that's correct.
We actually put that together -- Mr. DiGiacomo and I put that
together. So, it came in by stipulation, and I'll put it on.

THE COURT: Gentlemen, on Exhibit 256 -- excuse me,
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225, the Agreement to Testify, I thought I was given a copy of
the exhibit. I had highlighted certain lines in there. So,
we'll need to have -- I'll just have my clerk recopy it and
put a new sticker exhibit tag, okay, Carol?

MR. DiGIACOMO: Okay.

THE COURT: Mr. Malone, under the Constitution of
the United States of America and the Constitution of the State
of Nevada, you may not be compelled to testify in this case.
Do you understand that, sir?

THE DEFENDANT: Yes, sir.

THE COURT: Okay. You may at your own request give
up this right and take the witness stand and testify. If you
do, you will be subject to cross-examination by one of the
deputy district attorneys. And anything you may say, either
on cross-examination or direct examination will be the subject
of fair comment when the district attorneys speak to the jury
in their final arguments. Do you understand that, sir?

THE DEFENDANT: Yes, sir.

THE COURT: All right. If you choose not to
testify, the Court will not permit the District Attorneys to
make any comments to the jury because you have not testified.
Do you understand that, sir?

THE DEFENDANT: Yes, sir.

THE COURT: TIf you elect not to testify, the Court

will instruct the jury, but only if your attorney specifically
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requests, as follows -- and I would instruct them as follows:
"The law does not compel a defendant in a criminal case to
take the stand and testify. And no presumption may be raised,
and no inference of any kind may be drawn from the failure of
a defendant to testify."

I will give that instruction, or a similar
instruction requested by your attorneys.

Do you understand that, sir?

THE DEFENDANT: Yes, sir.

THE COURT: Okay. Do you have any questions about
these rights?

THE DEFENDANT: May I confer with my attorney real
quick?

THE COURT: I'm sorry?

THE DEFENDANT: May I confer with my attorney —-

THE COURT: Sure.

THE DEFENDANT: -- real quick?

(Pause in the proceedings)

THE DEFENDANT: Okay. No, sir. Yeah, I understand.

THE COURT: Okay.

MR. PIKE: Your Honor, there is one additional
thing. And I hate to interrupt the Court, but --

THE COURT: Go ahead.

MR. PIKE: -- because of -- once a defendant waives

his right to not testify, and does testify at a trial, that is
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a right that 1s forever waived. 1In the event that he was to
come back for a second trial, the State would have a right to
publish his testimony in the event that he did not testify
that time. And I always caution my clients concerning that.
It's not a part of the canvass, but it's something I like to
inform the Court, because that is the understanding that we
have.

THE COURT: Does the State concur with that
statement?

MR. LALLI: Yes.

THE COURT: All right.

MR. LALLI: Yes, we do.

THE COURT: And do you understand that, Mr. Malone?

THE DEFENDANT: Yes, sir.

THE COURT: Okay. And I'm going to inquire from
you, Mr. Malone, as well as your attorneys, if you have any
felony convictions over the last ten years, and your attorneys
have not sought to exclude that conviction coming before the
jury, I advise you that if you take the stand and testify, if
your attorneys don't ask this question, or perhaps the
District Attorneys will ask in the presence of the jury, and
they'll be permitted to ask if you've ever been convicted of a
felony, what was the felony, and when did it occur. However,
they may not go into the details of the felony. Do you

understand that, sir?
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THE DEFENDANT: Yes, sir.

THE COURT: Okay. And you've discussed all these
rights with your attorneys?

THE DEFENDANT: Yes, sir. They've been meeting with
me, sir. Yes, sir.

THE COURT: Great. That's their job. All right,
sounds good. And how much time do you need, Mr. Cano, Mr.
Pike?

MR. CANO: Give us about 10, 15 minutes tops.

THE COURT: Sure.

MR. PIKE: Thank you.

THE COURT: So, Cliff, have me come in first before
the jury does so we can —-

THE MARSHAL: Okay.

THE COURT: -- meet with counsel.

(Court recessed at 3:27 p.m. until 3:40 p.m.)
(Outside the presence of the jury)

THE MARSHAL: All right. Let's come to order,
please.

THE COURT: Outside the presence. Where are we at,
defense?

MR. PIKE: Your Honor, we've gone over the
admonishment that the Court has provided to Mr. Malone. And
at this time, Mr. Malone will exercise his right to not

testify --
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MR. PIKE:
close our case.

THE COURT:

MR. CANO:

MR, PIKE:

THE COURT:

Okay.

-— in this matter.

All right,
We rest.
We rest.

All right. Okay.

to do any closing today, that's for sur

MR. PIKE:

No. S0 —--

MR. DiGIACOMO: No. I mean,

them in --

THE COURT:

Right.

MR. DiGIACOMO: Finish it out

THE COURT:
State and defense?

MR. LALLT:
or the first close --

THE COURT:

MR. LALLTI:
hour and-a-half.

THE COURT:

MR. LALLT:
hour, but.

THE COURT:

MR. PIKE:

How long do you e

Well, I would ima

Close, rebuttal.

—-— to be anywhere

Okay.

And I would hope

And then -- then,

Mr. Cano.

179

And the defense will

Well, we're not going

e. Okay.

we may as well bring

and then --

xpect your closing,

gine my first close --

between an hour and an

that it's closer to an

who's doing the --
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MR. DiGIACOMO: -- defense?

MR. CANO: Are you going to let us both do it, or
just one?

THE COURT: This isn't the penalty phase, is it?

MR. CANO: No.

THE COURT: Okay.

MR. CANO: We could always ask, so. Myself.

THE COURT: No, I mean about how long?

MR. CANO: Oh, I don't know.

THE COURT: I'm not going to stop you. I'm just --

MR. CANC: No, no, no.

THE COURT: -- trying to schedule here.

MR. CANO: Not more than two hours.

THE COURT: Okay.

MR. DiGIACOMO: And then, 20 minutes. Maybe 30 at
most.

THE COURT: ©Okay. Why don't we have them come back
at 12:30? BAnd in the morning, we'll hash out the jury
instructions, give you an hour and a half or so to change any
-— your Power Points, or whatever, and —-

MR. PIKE: That would be fine.

THE COURT: Because I mean, I don't know if you want
your closing and then take a lunch break, and then --

MR. CANC: No, I'd rather just --

THE COURT: Yeah.
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MR. CANO: -- blow straight through.

MR. LALLI: I'm -- I would -- if it's possible --

MR. CANO: Maybe take a break in between the
closings.

MR. LALLI: -- my druthers would be -- it's only --
it's not even 4:00 o’clock yet, would be to hammer out as much
on the jury instructions tonight as we can. Because I have —--
my —— I can tell the Court, same as from last time, my power
point 1s jury instruction-intensive.

That's what I'm doing, is explaining the law to the
jury, and then applying the facts to that law. So, my
druthers would be to get through as many of the instructions
tonight as possible. And then if we need to finish up on
Monday, then do it.

THE COURT: I -- to be honest with you guys, and T
hope I'm always honest with you guys, because of my other work
that I have to do, I have not had an opportunity to review the
objections and the citations to the instructions you guys are
objecting to.

MR. CANO: Okay.

THE COURT: And so I want to make sure I make the
right decision on the instructions.

MR. PIKE: And -~

THE COURT: We cculd start earlier, you know, 8:30

on Monday.
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MR. PIKE: That would -- the Court's pleasure. I'm
here, and I'll be here.

THE COURT: TI'll review them all weekend, and we
can, you know, probably hammer them out in an hour I would
think.

MR. CANO: We probably could. I don't think we've
got to get in that much earlier. But if they need more time
to work on their Power Points. I mean, I'm assuming, more
than likely -- obviously, the Court's going to make the ruling
on the instruction [inaudible]. But I --

THE COURT: I wouldn't -- ckay.

MR. CANO: -- assume they're not going to be too
dissimilar from the ones last time.

THE COURT: In your Power Point, I would just insert
everything, and then it's easier to delete versus to insert
last minute.

MR. PIKE: And I did -- and actually --

MR. LALLI: It doesn't work that way.

THE COURT: Oh, it doesn't?

MR. LALLI: It doesn't work that way.

MR. PIKE: Well, based upon the instructions that
were given at the last trial, I keyed in my objections to both
the number of those from the previocus trial, and the opening
statement. So, there aren't -- there aren't a large number of

objections. I think the --
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THE COURT: Well, you submitted me a six-page --

MR. PIKE: -- basic {[inaudible] --

THE COURT: -- brief on your objections.

MR. LALLI: 15 pages.

MR. PIKE: Well, yeah. But I want --

MR. DiGIACOMO: That was for the record.

MR. PIKE: You know, you want me to --

THE COURT: Right.

MR. PIKE: -- do it this way. But --

THE COURT: For the record, I have to read the
record, ckay?

MR. PIKE: I appreciate that.

THE COURT: And also, to tell you the truth, I
thought, because you guys had talked about perhaps we would
finish up on Monday. So, that's why --

MR. PIKE: We just —-

THE COURT: -- you know, I didn't expect it to be
this fast.

MR. PIKE: Well, you know, once we reached the point
where we were going to stipulate to the custodian of records,
and identifying phone numbers, we cleared off common witnesses
that we had that were six, or seven, or eight --

THE COURT: Oh, no, I'm not faulting anyone.

MR. PIKE: -- people long. Yeah, no.

THE COURT: I'm just saying that's why --
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MR. CANO: Yeah, we're ahead of schedule.

THE COURT: -- I wasn't ready.

MR. PIKE: No, we're —-

MR. CANO: I agree. I mean, we should just hash out
the instructions Monday morning, argue in the afternoon.

MR. PIKE: Yeah. We're trying not to waste the
jury's or the Court's time. So, we appreciate it.

THE COURT: Okay. And I understand, Mr. Lalli.
Unfortunately, like I said, I thought you guys were going to
finish Monday, so then I was planning to spend all weekend
reviewing the instructions so I would be ready to go, but.

MR. LALLI: Understood. And that's -- I'm sure that
will work, Your Honor.

THE COURT: All right. Let's --

MR. PIKE: And I'll -~

THE COURT: Actually, if we do it at 9:00, will that
give you enough time to change any Power Points?

MR, LALLI: 1I'll work -- you know, I'll work with
whatever schedule the --

THE COURT: Yeah. Let's come back at 9:00 o’clock.
So, we'll need Mr. Malcone here at 9:00, okay, on Monday. And
hopefully, we can just has it out in about an hour. And then
we'll have —-~- we'll tell the jury to come back -- well, if we
have them come back at 1:00, is that enough time?

MR. CANO: O©Oh, I think that --
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DiGIACOMO: With the breaks, I think --
CANO: -- should be more than enough time.
DiGIACOMO: -- we're going to have them after

point. And we don't know if they're going to

LALLI: Do you want to just have them come back

DiGIACOMO: I mean, we have so much —-

LALLI: Tuesday morning, and we'll just go

DiGIACOMO: -- extra time, we could have them
Tuesday.

LALLI: And then just could --

PIKE: Well --

LALLI: -- start -- instruct Tuesday morning,

run right through it.

DiGIACOMO: And be done. And then you —-

PIKE: Well --

DiGIACOMO: If -- even if there's a short break,
st take a late lunch, and you could feed them
ere. The problem with doing it after lunch is
two breaks after the arguments, if you do any
tever like that. And now we're pushing up

The jurors --

COURT: Yeah.
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DiGIACOMO: -- with their daycare. So, why

just be dark on Monday
structions?

COURT: All right, Tuesday at 10:00 then. We

break at lunch. Which is fine I guess, you know.

DiGIACOMO: Oh, that's right. You have 10:00

LALLI: That's fine.

DiGIACOMO: That's fine. Yeah. I mean, it will

COURT: Tt weculd give you guys more opportunity

DiGIACOMO: There will be a break.

COURT: -- for your argument.

DiGIACOMO: There will be Charlie's, and then it
COURT: Okay.

DiGIACOMO: And that will go a lot smoother I

than trying to cram it, if we talk too long.

COURT: Okay. So, just sc I'm clear. We're

out the instructions between ourselves Monday.

DiGIACOMO: Yes.

COURT: Tuesday, they come back at 10:00. 1I'll

ructions, you do your arguments, so we'll have

And we'll provide them -- okay.
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MR. PIKE: Thank you.
THE COURT: All right?
MR. CANO: Can we come back -- since we're going to

do that, can we come back Monday at 10:00, as opposed to 9:007

THE COURT: Mr. Cano, anything for you, okay?

MR. CANC: Thank you.

(Pause in the proceedings)

THE COURT RECORDER: Off the record?

THE COURT: No, we're going to bring the jury in.

MR. DiGIACOMO: No, we got to bring the jury in.

THE COURT RECORDER: 0Oh, that's right.

THE MARSHAL: Ready?

(Pause in the proceedings)

THE MARSHAL: Officers and members of the Court,
Department 17 jurors.

(Jury reconvened at 3:48 p.m.)
(Pause in the proceedings)

THE MARSHAL: All right, you may be seated, ladies
and gentlemen. Let's make sure our cell phones are turned
off, please.

THE CQURT: All right. Welcome back, ladies and
gentlemen. The State has rested. Defense, are you going to
be calling any witnesses?

MR. PIKE: Thank you, Your Honor. The defense will

not be calling any witnesses at this time, and the defense
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rests.

THE COURT: All right. Ladies and gentlemen, both
sides have rested. As I advised you before, at the end of the
trial, I would read to you the jury instructions, which are
the law that applies to this particular case.

We will be hashing out those instructions on Monday,
s0 we're going to give you Monday off, have you come back on
Tuesday, 10:00 o’cleck. And Tuesday, closing arguments will
commence. All right? We are, as you can tell, ahead of
schedule, well ahead of schedule on this case.

And so we're going to see you back at 10:00. Please
get a good night's sleep on Monday night, because Tuesday will
be a long day for you. Okay? And we will continue to take
breaks as necessary. And we will provide your lunch for you
on Tuesday. Okay?

Ladies and gentlemen, during this weekend recess
through Tuesday, you are ordered not to discuss -- it is your
duty not to converse among yourselves, or with anyone else on
any subject connected with this case, read, watch or listen to
any report of or commentary on the trial by any person
connected with the trial, or by any medium of information,
including without limitation, newspaper, television, radio, or
the Internet. You are not to form or express an opinion on
any subject connected with this case until this matter is

submitted to you.
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We will see you Tuesday at 10:00. Have a good
weekend.
(Jury recessed at 3:50 p.m.)
THE COURT: I'm sorry, counsel, I'm writing so many
things down. We're coming back Monday at 10:00, right?
MR. CANO: Yes.
MR. PIKE: Yes, Your Honor. Thank you very much,
Your Honor.
THE COURT: All right. Have a good weekend.
MR. LALLI: Thank you, Your Honor.
MR. CANO: You too, as well.
(Court recessed at 3:51 p.m., until the following day,

Monday, January 30, 2012, at 10:00 a.m.)

* * * * *
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Attorneys for Defendant . DEPUT

DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,
Plaintiff,

CASE NO. C224572
DEPT. NO. XVii

PTATY
Points and Authotitles

L

DATE:
) TIME: 8:30 A.M.
POINTS AND AUTHORITIES IN OPPOSITION TO THE INTRODUCTION OF THE NON-
TESTIFYING CO-DEFENDANT’'S RECORDED TELEPHONE CALL

COMES NOW, the Defendant, DOMONIC MALONE, by and through his attorneys,
DAVID M. SCHIECK, Special Public Defender, CHARLES A. CANO, Deputy Special Public |
Defender and RANDALL H. PIKE, Deputy Special Public Defender and respectfully files the

VS,

)

)

) ,

; 08£224572 2 ™
DOMONIC MALONE, ;

Defendant.

within opposition to the admission of the hearsay recording.
FACTS
The State alleges that the telephone call made on June 8, 2006 by co-defendant
McCarty is admissible in the present case upon the theory that it is either (1) a statement
made by a co-conspirator during the course of the conspiracy and/or that under the provisions

of NRS 51.069, would allow for the “credibility of the declarant” may be attacked or supported.”
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POINTS AND AUTHORITIES

—

During the examination of Donald Herb, Counsel for the Defendant was attempting to
elicit the impact that the Detective’s interrogation had upon him. During the interrogation, it
was the detective that was spinning the version that "somebody’s singing something, who
knows” and “Somebody got to be talking because I'm here.” (P.30). The Detective further
continues his interrogation saying “How do you D-Rock didn't’ give me the story?” A, “l don't”.
Q. “How do you know he's not flipping on me? A.“ldon't" (See statement attached hereto

as Exhibit A).

e R - - N I~ T ¥ TR~ S S

Counsel had an obligation to seek the impact that this interrogation technique had upon

the then suspect, Donald Herb. The examination of the witness did not elicit any hearsay

—_
o

statements specifically (note the numerous objections by the State on page 100, 101 and

i
[am—y

10 sustained by the Court) Accordingly, without the actual introduction of any hearsay

—
N

statement, the application sought by the State is not allowed under their proposed theory.

—_—
S W2

NRS 51.069 provides that:

-
L

1. 1. When a hearsay statement has been admitted in evidence, the credibility of the declarant
may be attacked or supported by any evidence which would be admissible for those purposes if the
declarant had testified as a witness.

—
~ N

2. Evidence of a statement or conduct by the declarant at any time, which is inconsistent with the
declarant’s hearsay statement, is not subject to any requirement that the declarant must have been
afforded an opportunity to deny or explain.

[
Do oo

| 3. If the party against whom a hearsay statement has been admitted calls the declarant as a witness,
the party may examine the witness on that statement as if the witness were under cross-examination.

[ B
- O

The specific declaration is not articulated in the State’s presentation. Is the hearsay

[\
3]

the detectives “story” to Donald Herb? If so, the testimony elicited was solely to serve as a

b
tad

basis for cross examination of the detective’s investigative technique and it’s effect on the listener

[N I (]
[V I N

and not for the truth of the matter asserted, accordingly it is not hearsay within the parameters of

)
[=

NRS 51.035. See also Wallach v. State, 106 Nev. 470, 796 P.2d 224, 1990 Nev. LEXIS 90

[ (]
-

(1990)."[A] statement merely offered to show that the statement was made and the listener was

[
Q0
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affected by the statement, and which is not offered to show the truth of the matter asserted, is
admissible as non-hearsay." Wallach v. State, 106 Nev. 470, 473, 796 P.2d 224, 227 (1990) v. State,

106 Nev. 470, 473, 796 P.2d 224, 227 (1990) as cited by Grosjean v. Imperial Palace, Inc., 212 P.3d

1068, 1077 (Nev. 2009)

THE RECORDED TELEPHONE CALL WAS NOT IN THE FURTHERANCE OF A
CONSPIRACY

Under NRS 51.035 (3)(e) the hearsay rule does not require exclusion of statements made by a
co-conspirator of a party during the course of and in furtherance of the conspiracy. For NRS
51.035(3)(e) to apply, the existence of the continued existence of a conspiracy must be established by
independent evidence. Carr v, State, 96 Nev. 238, 607 P.2d 114 (1980). While a prima facie
showing of the conspiracy is sufficient under the authority of Goldsmith v. Sheriff, 85 Nev. 295,
304, 454 P.2d 86 (1969) In the present case, the facts as presented pprovidesufficient independent
evidence that the conspiracy, if one existed, between the parties had ended.

The defense further contends that under the rule of Foss v. State, 92 Nev. 163, 547 P.2d 688

(1976) as reviewed in Crew v, State, 100 Nev. 38 (19 84) although the duration of a conspiracy is not
limited to the commission of the principal crime, but extends to affirmative acts of concealment, the
language contained within the recording appears nothing more than the wailing and gnashing of teeth
of Romeo as he laments his betrayal by his long time friend “White boy.” There was no plan to
destroy evidence, or even harm White boy, which may be considered such evidence. Leaving him

alone did nothing to further the alleged conspiracy.
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. DONALD HERB DR #03—_.3 . MAY 2§, 2006; 10:00 P.M.

Page 3
1 STATE QF NEVADA) DATE: 05/25/06 1 investigating a beating. Okay? You kitow a girl named Red?’
12 . .- 85 HENDERSON coawe e 0w -3 - DONALD HERB:. Yeah, W . R
3 COUNTY OF CLARK) TIME: 10:00 p.m. : 3 DETECTIVE COLLINS: Okay. And she was beat up
4 ) . 4 pretty bed. Okay? )
5 : L] DONALD HERB: Okay,
6 This taped imerview of DONALD HERB, date of birth 12/08/76, 6 DETECTIVE COLLINS: Ard s0 I'm ~ s0 I'm investigating
7 did hereby take placs outside 140 Sir Noble, Las Vegas, Nevada, 7 that. And the thing -~ the thing about it -~ the thing -- I think that your
8 reference DR #06-11513. B green car was used. Okay? '
9 9 DONALD HERB: Okay. -
10 Person present during this interview is DONALD HERB. Persons 10 DETECTIVE COLLINS: 1 don't think you -- 1 don't think
11 conducting the interview and tape recording are DETECTIVE GERARD |11 you wese there. Okay? But the thing about it s, and I'm uying to put
12 COLLINS and DETECTIVE MARK HOSAKA of the Henderson Police | 12 2 couple things mgether, alt right, and I was wondering if you can
13 Departmemt. Abo present is DETECTIVE FELICIA BENJAMINS. . |13 help me out. Can you help me out?
14 Transgription of taped siziement by Mona Shietd Payne of | WRITE 14 DONALD HERB: I'll try.
15 tanscription, inc. 15 BY DETECTIVE COLLINS:
16 16 Q. Okay. First of.all, et me just get a litte mformation from
17 . 17 you. Okay. What's — what's your name?
18 (Inawdible statements due 0 clandestine audio recording 18 A Domld,
19 and background noise.) 19 @ Denald.
0 DETECTIVE HOSAKA: AHl right. It's 25th of May, 2004, 20  A. Hetb, H-E-R-B,
21 about 2200 hours. We're at 140 -- what's that? 21 @ VWhat's - what's your middle name?
22 DETECTIVE COLLINS: Is this the same cars that wers 22 Ay
23 here? - 23 o Jay. Is that ~
24 DETECTIVE HOSAKA: Yeah. 24 A J-AY.
_}}_S " DETECTIVE COLLINS: {Insudible) first, you can just 25 Q J-A-Y.AndUt's H, what?
1 Page?2 Page 4
1 imroduce e, 1 A E-HERSB.
2 DETECTIVE HOSAKA: Olay. 2 @ H-E-R-B. Okay. Aud what's your date of birth, Donmle?
3 (Knock on door.) .3 A 1278176, ‘ '
4 DETECTIVE HOSAKA: We'll see If we can get with 4 o 12/8/76. Okay. And your soctal number?
5 Donnic again, Got upstirs light on. Hey, Donale? Hey, Detective 5 A 50~
6 Hosaka. Hey, we have s couple more questions just to kind of follow 6 q 530.
7 up. and it’s not going o take that much drae. Is & all right we talk © T a -2
8 you? 3 o 2.
9 DONALD HERB: Hold on, (inaudible) grab nty shocs. 9 A -26%
10 DETECTIVE BENJAMINS: It's oksy, puppics. All right. 10 2638, Okay. You live beve?
1l DETECTIVE HOSAKA: Let moe get og ¢his side. Do you i1 A Yes, sin
12 want - do you want him out, or do you want us to go in? Gerry, do 12 ¢ 1407
13 you want him out, or do you want us to go in? He's probably putting 13 A Ub-huh, Sir Noble,
14 the dogs up right now, Cool, thanks, man. Oh, You can atep up. 14 Q. Sir Noble?
15 He - 15 A SIR,N-O-B-L-E.
16 DETECTIVE COLLINS: (Inaudible.) 16 @ Why does this address sound — I've beett on this street for
17 DETECTIVE HOSAKA: Yeah, we just talk -- 1 guess that 17 some reason.
18 ‘way - you allowsd o smoke in the house? Not — 18 A Yeah.
19 DONALD HERB: No, ‘ 19 Q. Idm't keow why,
20 DETECTIVE BENJAMINS: .. reaily. Okay. That's cool. 20 A There's some guys that live here. The police are always
2l DETECTIVE COLLINS: You're Donnle? 21 here investigating them —
n DONALD HERB: Yes, sir, - 22 @ Really?
23 DETECTIVE COLLINS: Donnie, I'm Detective Collins. 23 . - for something, I—Idon't know sbout Henderson
24 How you doing? Okay? I got » couple questions because here's the 24 Police, but Metro's been there a lot.
25 whole thing. This - I'S tell you what I'm investigating. Okay? I'm 25 q ReaBy? Okay, This s Las Vegas- Do you know what the _
i WRITE transcription, inc. (702) 450-3350 : Page 2 - Page 4
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DR #0’ 513

. . MAY 25, 2006; 10:00 P.M.

DONALD BERB
Page 5 Page 7
1 zipis bere? 1 were -- when everybody was here.
-2 A B9AL0; R 7 S L L Ao @ Washe bere: when the ~ when the cops showed up?
3. q B0, Oluy This yoir mom snd dad's boase? 3 A He was here right before they showed up. They. went
4 A Yes. 4 looking for him while they wexe nlting.-
5 Q. Okay. Are they bero right new? 5 DETECTIVE COLLINS: You guys didn't get him?
6 A No. 6 DETECTIVE HOSAKA: No.
7 @ And wint's the telephone number? 7 DETECTIVE BENJAMINS: No.
B A 453 8 BY DETECTIVE COLLINS:
5 q 45 9 o Okay, So anyways, my undersianding is that Romeo has
10 A -9, 10 been driving your car.
11 @ 9274. Andif I need to get @ hold of you again, what's I A Yo, sir.
12 your cell? You got a cell phone umber? 12 o Ohy?udhwlonghshcbendﬂvlngmcw?
13 A Oh, yesh. 408 - 13 A Abﬁut two months.
14 o 408 14 o About two monthe?
1S A 2845 15 . Maybea lede longer.
16 Q. 2845. Okay. Is this your cell phone? 16 ‘. Now, did you let hbm drive your car?
17 A Ya. ' 17 A Yeah.
18 @ Okay. One of them Traclones? 18 ¢ Why?
19 & No. 19 A He was takiug bis kids back and forth to sehool and take
20 o HR'tareal cell phone? 20 care of hix business.
21 A It's prepaid, but it's a real phane. 21 g Okay. What car were you deiving?
22 G- Ob, yeah? Okuy. And let we see what else 1 need. And 22 A The white Honda Accord. .
23 are you working? : 23 ¢ White Honds Accord, Okey, That ~ that ons — that one's
24 A Yes. 24 gone, right?
25 @ Where do you work? 25 A They took 'em buth, yeah,
. Page Page 8
[ A Creel printing. 1 @ Okay. All right. And my understanding, okay, b that the
2 q Gottompelift, Zwencnrmlau.ﬂqM?Whmﬂdhahhglthﬁ?
3 A CREBEEL 3 A Lastnight
4 o CR- 4 g Lastoigin?
5 A E-E-L, Priniing. $ A Uh-huh, He bad it today, wd, for a tide while, but he
6 o Yeah Where's that? 6 brought It back tast night.
7 A Rainbow and 215. I'll give you the cxact sddress if you 7 @ Okay, And 50 you said be had i because he was taking
8 want. 8 s Jids 1o and from schoot —
9 Q@ No, that's all right. Rainbow and 2157 9 A Yes, b
10 A Uhdwh, 10 q - andallchat?
11 @ Isthere a wark pumber? 11 A. Thathe - ‘cause they move around s kot So he would
12 A There's a main mumber, 735-8161. 12 ke his kids to school In the moring, and then pick e up in the
13 @ Okay. 73581617 13 afernoon -
14 A Ub-huh, 14 @ Allright,
I3 Q. Okay. AU right, Just need you to clear up (asudiblc). My 15 A ~take etnmhmmomshmu:orwhemerdwymdcd
16 understanding bs that, and [ haven't — baven't - still irying to 16 w go.
17 find — do yoo know where thiy guy named Romeo is? 17 Q. Okay. It was a time last week ~ nhy.lmm:ureil’
18 A No,ldow't. ] thought they had ‘em. [ don't know. 18 tt was Tuesday or Wednesdsy, I'm not sure, Okuy? But did you
19 DETECTIVE BENJAMINS: No. 19 have — when Romeo had the <ar, olay, these last two mouths, okay,
20 BY DETECTIVE COLLINS: 20 did you have the car at any tine without Romeo?
2l @ Weasln't got — nobody got (faudibe). I'm looking for 21 A No.
22 bim. V'm ~ ' 22 o Isit possible - ke is It -
23 A Yeud? 23 A Once or rwice in the last couple duys whea I §0 - when
24 Q- looking for him, 24 Fuke £t 10 work ‘canse [ need that car insicad of the white car.
25 A, Ihaven'tzeen him, Came:rlhrmmedaywhenm - 125 @ lnu;ehueouphd-m
i WRITE transcription, inc. (702) 450-3350 Page 5 - Page 8
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DONALD HERB DR #06‘;»13 ‘ . MAY 28, 2006; 10:00 P.M.
’ Page 9 ’ . Page 11
1 A Yeah 1 A --think it's Saint Louis and --
.2 .QOkay. Last week, did you bave theccar withow Roweo? ... |.2 . @ Ul . 50 - - . .
3 . ldontihink s0, . 3 A - Luas Vegas Boulevard, something like that.
4 o No? Okay. I think it was « I think it was Tuesday or 4 . @ Do you know how = do you know how -~ hew he got
3 Wedmesday, I'm not quite sure, but did yoo « did you go to the 3 down there? No¥
6 Sehars Hotel? 6 A Well, he was with vy @t first
7 A Yes, Udd. 7 o Righ
8 ¢ Okay. 8§ A - and then we went down there. He got out dhe car. We
9 A ldon'tknow if it was Tuesday or Wednesday. I thought 9 all did at the Denny’s walking around -~ .
10 it was earlier than that, but. 10 q Okey.
il @ Okay, Well, I'm not sure of the day. This iy what I'm 11 A~ to meet Red and Vicioria,
12 trying ~ thess ~ these are a couple things I'm trying to figure out. 12 @ Okuy. 'Cause yoo ~
13 A, Think it was Friday or Samurday that I did that. " {13 A We went back to the car.
14 q You mean this past Friday or Saturday? 14 @ kwasyon-
i5 A No. This past Friday [ was — this past Saturday, I was in 13 A Me, D-Rock, Christine and Romeo a¢ first.
16 jail on the weekend. Talking the week before that. 16 o Okay, okny.
17 Q. Ohb, okay. The week before. Okay. And did you go pick 17 A Came -- they came and picked mc up and my car. Romeo
18 up Romeo? : 18 was driving. _ A
19 A Yezah, and Red. : 19 @ Okay. So then you went and dropped Romeo off down .
20 @ Okay. And who? ) 20 there. '
2] A And Red. 21 A, Yesh, we went down ihere. They got out the car.
22 o Red. Okay, Red. All right. That's the ghl. 22 Victoria and Red walked up ~
23 A That'sihe girl. Yeah, that's what she goes by, That's the 23 @ Ub-huh, )
24 only name T know, ' . ) 24 A~ and we got back in the car —
. |25 o Okay. Aud which car did yon have? 25 q Righ,
’ Page 10 Page 12
1 A The green car. I A Red ind Romeo stayed down there. .
2 Q How did you get the green car? 2 o Righ ‘
3 A They came and picked me up. 3 A, We cams back over here.
4 Q. Whoddr 4 q. Right. '
5 A, Romeo, D-Rock and Christine. 5 A And then they called me and sald they're st Sahars, at the
6  Romeo, D-Rock and Chyistine, they came to pick you up 6 valet in the back on Paradise, come pick --
7 that day? 7 @ Where~
8 A Uhhuh 8 A ~wsup
9 q Okay. ] 9 Q Where wera -~ when — when you guys lefi, when you
10 A Probably like, I don't know, it wes in the cveningtime. I'm 10 guys leR Rowuco and all that -
11 not sure when, Probably 3:00 or 6 o'clock. 11 A Uhhuh
12 o How dd - how did Romeo get separated from you? 12 @ - where &id you guys go?
13 Because didn't you guys go back to ~ - 13 A D-Rock, Christine and I, we came back here. | had to
14 A We went downtown — 14 come back to my house.
15 q Yeah? : 15 @  Okay.
16 A, -- going to meet Vicworia. 16 A And then they caled and said, okay, come pick us up,
17 o Rigm _ 17 we're at Sahara, So we ail went back 10 Sahara, picked him and Red
18 . [ think Red was down there in the room that they had. 18 up. ’
19 o Right. ' 19 g How - how long was that?
20 a.. And we went down there. We got out the car. 20 A Maybe -- we were away from him and Red for nmybe 45
21 @ Where dowmtown was It? 2] minuwes --
22 A 1don't know. Think it's the Oasls - - 22 q Yeh?
23 o Okay. 23 A, -~ maybe an hour the ougest.
24 A - bt was right there by White Cross Road on — 24 Q. Okay. And 50 you — you went down to Sahara and plcked
25 o Yesh 25 them up? ‘
: i WRITE transcription, inc. (702) 450-3350 Page 9.- Page 12
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DR #1’ 1513

. MAY 25, 2006; 10:00 P.M.

| WRITE transcription, inc.

DONALD HERB
Page 13 Page 15
I A Yes,sir I Q Okay. Whnwuthenmumﬂhtyoumetupwhhany
2. @ Okay.-And-whenyoa gt to-the Sabars; you picked up: 2ol them? R
3 who again? 3 A The next day, ] scen Romeo, and I think D-Rock was
4 A Redand - 4 there,
5 o Red 5 Q@ Where?
6 A - Romeo. 6 A They came over — they came and picked me up. 1 think
T @ Okay. And so who was in the car with you when you 7 diey were at the Sportsman's or something like that.
8 went to pick ‘em wp? 8 @ Bath of them came to pick you up?
9 A Atthal time, it was mé, D-Rock, Christine and Victoria. 9 A Pretty surc was both. ] know Romeo did.
10 Q. Okay. So then six of you ended up ku the car. 10 o Okay, What car?
11 & Yes. 11 A They had the green car.
12 Q Okay. So in the car when you guys left the Sahara, & 12 Q. Okay. So what else — whut'd you do ~ what'd you do
13 vway — who was drlving? 13 when they came and picked you up?
14 A Iwasdriving. 14 A We went back to the Sportsman to hang out.
1§ @ You were driving. Okay, 8o there was yoie. There was 1S @ Okay.
16 D-Rock. There way Chirfstina. What'y -~ 16 & Anddzenwwmdmnfmldontevenknowhowlm
17 A, Yictora. 17 & couple howrs, and then § come back home.
18 o Victerh. 18 @ How did you get home?
19 A Red and Romeo, 19 A ‘They dropped me off at the house.
20 @ Olay. And who was fn the passenger's seat with you? 20 q They dropped you off at the house? And so was D-Rock
21 A Set how did we got in? Red and Christine were in the 21 aud - and Romeo that dropped you off at the bouse?
22 back in their seat. 22 A Righ
23 Q. Redand Christine? 23 @ Okay. And what time was that they drnpped youolfat
24 A Yes. Christine - Christine was sitting -- no, Red was 24 the houge?
25 sinting on Christine's lap. 25 A 900 0r 10 o'clock mmybe.
’ . Page 14 Page 16
1 g Red was siiting on Christioe's lap? O, okay. So they 1 g 9800 10 o'clock? Okay. Aod do you kuow where thay
2 doubled up in the seat? 2 were golng? Did they say where they were going?
3 A Yah 3 A No. I figured they — he was taking D-Rock horne and 1
4 Q Okay. Yeu guys get stopped? 4 don'timow. He was going back o Sporuman's, 1 gucss,
5 A No 5 q Oy Did you bear anything about — about Romeo
6 @ Youdidn't get stopped? 6 geiting his ass kicked? _
7 & No, The windowr are pretry dark, 50 - 7 A Yeah. Ithink that was Tuesday or Wednesday of last
8 q Oh, are they? 8 week.
9 A —atnightso, 9 o Wasthat~
10 @ Al right. What thue was that that you picked them wp 10 A That was at the Sportsman's af like —
11 from? 11 q Wn!hl-—mﬂ.ktmea;hywtlﬂa.'l‘lnn(gbuhlhe
12 A. Picked them probably around 3:00 or 9:00 1 think. 12 got his ass kicked, was that the might before you guys picked him up
13 ¢ Ub-huh, §:00 or 9:007 {13 at the Sahara or was - .
14 A 800 or9e'clock. 14 A Na, that was afeer,
15 @ Inthe evening? 15 @ - itright sfter that® It was the night sfer?
16 & Yah _ . 16 A lchink it was the night ar two afer.
1T  q. Okay. And where did yeu go when ~ when — 17 @ Thecight or two aRer?
I8 A We came here. They dropped me off ut my house, 18 A Couple nights I shink. I'm -- I‘m pretty fire we went o
19 o Okay. 19 Sahara Friday or Sarday.
20 A Then they all left, 20 q Okay.
21 Q. They all lelt? Okay. Do yeu know where they went? 21 & 1do. May - might have been Sanrday then. He got beat
22 A Na. - 22 up on Tuesday 1 think.
23 Q. Yoo don't have any idea what they were poing to do? 23 Q. On, yealt?
24 A No. Probably going tc heng out, I don't know what 24 A That's whathe rald.
25 they're going to do- 35 o Mr'llhl-bﬂyon-lﬂdmauhimwhuhzloldynu
(702) 450-3350 Page 13 - Page 16
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DONALD HERB DR #06/‘,;»13 . MAY 25, 2006; 10:00 P.M.

_ Page 17 . Page 19
[ that? I @ Sowhat'd you do ~ what'd you do after you — after you
.2 A lsgenhim —1didn't even know it happensed. Themthe . . 2 leh the, Spartsman? ' . :
3 next day, Jate in the afternoon -- |3 A Come back home.
4 qQ Ukiwh . 4 . @ Come back honre? Okay. And was there snybody in the
5 A - hecame and got me, and that's when he 10ld me that 5 white car with yu? .
6 three guys -- 6 A Oneof the nights D-Rock was with me. | dropped him off,
7 @ Came and got you? . 7 @ Where'd you drop hkim off?
8 A - jumped ~ yeah, he come and got me. 8 A Letmesee. Up close w Northiown, 1 think.
9 Q. Where'd you guys go? . 9 Q. Close io Nosthtown?
I0 A, Back to Sporsman. 10 a. By Lake Mead and Martin Luther King.
11 @ Back to the Sportsman? 11 g What was up there?
12 A, That's pretty much where we bang out ar every night, 12 A Hedidn't say: Somebody - some girl's house he wanted
13 ¢ Yesh. Okay. And go back a little bit. The night after 13 w go to, I guess, : .
14 Sahara, okay ~ ' 14 o ADright.
15 A Okny. 15 A !dropped him off up there and came back.
16 g - yonwent down to the Sportsman with him, right? 16 @ How mony times you been up therc?
17 A Uhhwh, 17 A Justonge, .
18 @ And you said he came back here, they dropped you back 18 Q. Just onre? That was the only time?
19 off - 19 A Uh-huh -
20 A Uhhuh 20 o Okny. And when you dropped lim up - up - what day
2] Q. - at sbout 10 o'clock yon sald? 21 way that? Was that last week or?
22 A Something like that gms. 22 A Yeab, ¥ was last week.
23 @ What did you do afier you got bere? 23  Q Ob, yesh, was last week 'cause you safd it was lost week.
24 A Watched a fitle TV, went 0 bed. : ] 24 A Yeah
. 125 Q. Was anybody bere? 23 q Okay. So what day was that about?. Was thet — wes that
b Page 18 ' Poge 20
1 A My parcuts and my brother, laherlhnlﬂﬂmtyonumwwtmth&hnorbdmmt?
2 o Yeah? Your pareuts and your brother were here? 2 A That was after the night we went % Sahara,
3 A And my son and the whole family was here, 3 o After the night you went to Sahara. Was that ~ wus that
4 @ Youpgetason? ' 4 after the time that you heard fhat — that Romec got bis ase kicked, or
S5 A Yeh 5 waa that before the time you heard thet Romeo go by sss kicked?
6 q . Howold s your sour? 6 A Think that was right before.
T A Nipe years old, : 7 4. Right before?
8 @ Oh, reslly. Gb. You got & wife? 8 A Theday before, 1 think.
9 4. No, we're separated right now. 9 Q. Right before? The day belore?
10 Q OB, you're separated right now? That's (00 bad. 50 10 A Theday before. Not right ~ the night -- "cause the night,
11 anyways, so that night you got here about 10 o'clock. Okay? And 11 I didn’c hear about it “til the next day.
12 then when was the next time that you saw D-Rock? 12 o Rgh
13 A Maybe two days later, two or three days later. . £3 A Solthink it was the night before. & had to be the night
14 . Aundbow did you — why did yon see im? What were the 14 before.
15 circumstances of that meeting? 15 aq Yeah?
16 A Justa casual meeting a1 Sportsman's, I think it was. 16 A And1don't know what they did then, and then [ talked o
17 o AttheSporsown.  And you drove down io the 17 Romeo. '
18 Sportsman? 18 o Now, wheu you got  let me ask you a question. When
19 A, That night T probably think § did with the whie car, 19 you — when yon had D-Rock with you and the night that you dropped
20 q  With the whit car? Okay. And hew long did you stay 20 bizm off at the howse, you guys went to the Sportsman? ‘
21 dowm there? 21 A We were come ~
22 A Couple bours. ‘ : 22 Q. Before you dropped him off at —~
23 @ Coupls bours? 23 A Yeah, before we dropped him off.
24 A, Usually only stay for a few hours. I got to go work and 24 @ - upthere, you went to Sportsman's?
25 get up st 3:30 in the maming aad go to work. 25 A Right , 7
" i WRITE transcription, inc. (702) 450-3350 Page 17 - Page 20

3181




- DONALDHERB DR #06!13

) . MAY 25, 2006; 10:00 P.M.

Page 2}
. So did he ride in the car down thexe with you?

> ©

To the Sporisman?

No.

Whers - did you pick him up thers?

No — ycah, I pick him up there. Him and Romeo were

> L ?

the

PR TN N
4

Q. Hbn and Rowmeo were there, Okay. Romeo had the preen
9 car, right?
10 a. Righe
11 o Okly.mwwnmwem-udlhukoekmdlnud

[2 aride?

13 A Basically, he's, "I need a ride up there.”

14 o Okay.

15  a. [ was coming 1o go home, 30 I figured I'm going this way.
16 Q And this wes, agaln, at what tme?

17  A. That was probabty Hike 10 o'clock at night.

18 q At10o'dlock at night?

19 A, 10:00 or 11:00, something like that.

20 o Okay. .

21 4. 1oced o be here by 11 o'clack at the very latwst, got o
22 get some sleep.

23 @ Yesh. Okay. What was the ~ .
24 DETECTIVE COLLINS: I know we talked about what time

. TTQ.W_....._ e e e B B

Page 23
1 A Monday, Tuesday and Wednesday, yesterday,
-4 v-Q-So.it-wasm't nuy tine last-week? Did you switch-out cars’
3 last week? .

4 A Nah, 1don't think so. I think he had the white car one
S dme —

6 o Did-

7 A —’'cause | left it down there, but he took it to his mom's

8 house and parked it 2s far as [ know. -

9 Q Well, when was that?

10 A Maybe Friday, Thursday or Friday.

11 g Yan that aRter he got his nsy kicked or before?

12 A That way after.

13 Q. After be got bis aw kicked that he had the white car?
14 A Think so. :
15 o Sobe took it = he took the white car down &g kis mom’s?
16  A. Yeah. That's where I -

17 o Olwy.

18 A -- (inaudible) o get i¢ from today.

19 Q. 8o where was the green car?

20 . He stili bad it. He had ~ be came here and picked me up

21 two days, took me to work, snd then -~ where did be go? Thursday?
22 Wednesday, Thursday? One of them two days, he came, he picked
2 mcup'uusc[n:ed-!ncad-udﬂmcur‘uuulh:dﬁlo_.—‘

24 @ Which car?

25  A¢ —inthe afternoon. The green car, 1 noeded that back

|25 e car — what wan the confusing parc aben tho ear?

. Page 22
1 DETECTIVE BENJAMINS: Switching.
2 DETECTIVE HOSAKA: Switching.
3 BY DETECTIVE COLLINS:
4 Q. Did you guys switch carv at any thne?
5 A Jumt this last week.
6 Q Just this last week?
T A, Probably last two or three daya,
8 o Tell me about switching the cars,
© A, Because my white car doesn't have any registration.
10 o Right '
11 a. It bas a 30-day on it and expired on the 18th.
12 o Righ. :
13 A. So[Idon't like driving it too much if I can help it
14 q. Right.
15 . So1 would take that car to the Sportsman’s ~
i6 q Yeah ) .
17 A - pitk up the green ¢ar and go to work —
18 ¢ Right.
19 A - and tken come back and meet him up, switch up cars

20 again 'cause he doesn't - he won't drive tse white car right now
21 ‘cause it doesn't have registration.

22 o How many - how many times did ~ how many times did
23 yen do that fust woek?

24 a.. That's just this [ast couple days of this week.

25 Q. Ob, this one?

. Page 24
1 ‘cause I had to go to drug count and see my PO, stuff like that.
2 @ Olay.
3 A AndIdon't want to drive that other car.
4 o Wha day was that?
5 A [belicve it wax Wednesday or Thursday.
6 o Wednesday or Thursdiy?
7 A And became here -
8§ @ Uhiuh
9 A Hepicked me up in the green car.
10 @ Okay.
11 A, He wok me o work ~
12 ¢ Right. .
13 A —'and then Be came back and picked me up from work.
14 q Okay,
15 A Then we switched out cars. I wok the green car to drug
16 court -- :
17 «q. Yeah

18 A, ~and then aftey that was done, [ came back and got the
19 white car - )

20 ¢ Rigit.

2] . —‘cause I can — I'll drive it more than he will because 1
22 have insurance.

23 q He camo buck where?

24 A He was st the Sparisman every week,

25 Q At the Sportamum. And what time was that about?

i WRITE transcription, inc.
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1  a. Let's ses, drug court lets aut at 7:00, 8 o'clock depending l q —downmt 15th and Fremont?
< | 2-onwhichday.~om- o san v e e s e e oo 20K oNorNever-beeo to South-Cove: - - A EEEAE
|3 o Yeah 3 Q. Okay. Is k passitle that ot South Cove you guys went up '
4 A Soithed o be 8:30, 9 o'clock. : 4 10 samebody's room and ~ and et with two girls?
5 q Soyouwent down to the Sportsman's Iu the whdte car, 5 a No
6 . Right 6 ¢ Oky?
7 Q. Okay. Yeah, ‘cause that would make sense berause 7 A Did not happen.
B people saw you down at the Sportswian's in 2 white car. Okay. 8§ «q Ilhwm‘blelhtywkﬂwuhﬂntmﬂrkmdmlm
9 Now, when you got to the Sportsmanp bn the white car, did you 9 into the green car and then drove away?
10 change out cars ot that time? 10 a. Did not happen.
11 A Did we chenge back? No. I think I brought the white cay 11 @ Is ¥ possible that you could be on tape at South Cove
12 home. i o {12 und :
13 . Isthat the night that you gave D-Rock a ride? 13 A No, notatall. I've never been ta South Cove,
14 A Might — thae migha have been all the yame day. 14 q Okay, Is it possible that you could have left Sowth Cove
15 . It might have been all the same day. See, now, that's the 15 with the two girls and driven up to @ place in Hendersou, okay, and
16 confusing part because — because peaple said they saw that you 16 came to & desert area and stopped with the two girls in the car?
17 came in the white car, okay, but then you switched — they saw you 17 A No, motarall. ' _
18 in the white car, bit them a [ew minutes later, they saw you and 18 Q. lsit possible that yox guys got ot of ihe car, took the
19 B-Rock in a green cor. Yeah, 19 two girls out of the car, beat the hell out of them, killed them and leit
20 A (lnaudidle.) 20 them theve? '
21 qQ Yeah, yeab. 21 A No, notatall,
22 A Inever been in the green car with D-Rock by myself ever, 122 Q. Okay. And then Is it possible th you guys leave there
93 @ Ub-huh. I'm tell thit — that's what they'ro saying. Okay? 23 and drive back down to the Sportsman's pub {lnaudible), okay, snd Is
24 So I meun that's where the switch comes In, and we're not -~ we're 24 it possible that you could have given the cav back to — to Romeo and
/|25 not sure about ihe switch. T rmean k's Hie ~ . |25 10l bt 1f they ask you abot tise cars, tell em we awitched tbe cars
Page 26 Page 28
| A ldowtkmow. _ 1 aiter this (lugudible)?
2 g You'vencver been in — you've never been in the green car 2 A No,mtatall,
3 with D-Rock by yourseif? 3 Okay. 'm going to tell you right now, you can elther by
4 A Ycah, by myself. There's always becn someone else with 4 a witoees or you can be & suspeet. Wit do you want o be?
5us 5 A I'd rather be a whness, but [ - [ ~
6 q Really? 6 qQ Okay.
7 A Asfaraslknow. 7 A - never did any of that. Never been to South Cove or any
8 .qQ. Asfar st youknow? What if I tell ~ okay. All right. Let 8 of that.
9 me ask — Jot me ask you this. If T tell you we got you ou tape, you 9 Q. Do you kinow where « do you know where D-Rock is right
10 and D-Rock getting in the green car - ’ 10 now?
11 A Well, then obviously you have it — 11 A No, Idon't.
12 q Okay. 12 q He'sinjafl
13 A, - ‘cause you abviously have it if it's on tape. : 13 A. Okay,
14 o Okay. 14 Q. You know where Romeo Is right now? He's In jall. Okay?
15 A Justtrying to - 15 Let me tell you @ story, Okay? Let me tell you s story. You tell me
16 o Sohit- 16 how accarote I'm going. Okay? You, D-Rock, Victeria-and Christine
17 A - think when it was. 17 drive to Sahars Hotel and you pick up Romeo and Red. You get in the
18 Q. kit possible that you got knto the green car with Rack 18 car. You're driving, Okay? Two girls in the frout seat, the rest are
19 that night and probably teok him hame? 19 1n the back. You drive over here. Okay? You get out and you ge ln
20  a. Might have been. 20 che honse becanse you got 10 2o to work. Okay? They leave. But
21 Q. Yeah? 21 you know whut happens when they leave? And tefl me if I'm wrong.
22 A It was possible. 22 Okay? Tell me if I got it wrong. They end up driving back to the
23 Q. Okay. I's i possible before you brought hiu home that you 23 Sports pub, Sporisman’s pub, and then they leave a little bit after
24 made 2 stop at South Cove Apartments —~ 24 that. This is In the green car. Okay?
25 & No. 25 A Okay. .
i WRITE transcription, inc. (702) 450-3350 Page 25 - Page 28
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1 @ And while going up, driving down Boulder Bighvay aud ull
zmmmmmmmmmomtmum.umnm

3 Let me finish.

4 a (Inaudidle.) _

S . D-Rocksturts beating on Red. They end up driving to a

6 remote Wocation. Everybody gets out of the car, and D-Rock beats the
7 shit out of Red, beots her senseless, okay, because apparemly, people
B are suying that she pwed D-Rock some money. D-Rock wants to get
O his money. But then they all get baek (o the car, and they all drive
10 hack down to the Sportsman. Okay? And then from ths Sportsman,
11 they decide we'va going to the Hard Rock. They go to the Hard Rock,
12 and they leave the girls off there.

13 A Olay.

14 q. Andthey leave the girls off there becouse the girls have

15 got to make some money. Okay? And then they leave. Well, what
16 happens is the girls disappear. Okay? And after the girls disappear,
17 they show up back at South Cove the following night,

18 A Okay.

19 @ Okay? About, yeah, roughly 10:00, 10:30 at night, just

20 abont the ime thai you and D-Rock pult in to the pub, okay, the

21 Sportsman's pub, in the white car. Okay?

Page 31
1 a Idon't-
2 @ How- ,
k| = but I -+ I can il you honestly I've never been to the
4 South Cove. | did not mke him to South Cove i% & green car and pick
5 up eny girls; did not happen, Did not happen.

6 @ How cau we prove thal you didn't do 4? How can we R
7 prove that you didn't do it? Where were ya at that thne?

8 . Here

9 @ Withyour parents?

10 A Ubhuh

11 q. Did you swap up cors with ~ with Romeo that night?

12 A No. I'had the white car that night. They had the green

13 car the whole night, I'm preny sure.

14 o You're preity sure. }

15 A "Canso I hed the white car here. T was at home with my

16 parenw. They had the green car. Evcryﬂnmgclscyoumdls-

17 . What aight —

18 A - probably right on the point.

19 @ What night did — why? How ~ how - why am I on point?
20 & I mean it sound exactly right about them taking Red out

21 there and beating her up.

4 bustardly deed.
5 A. No.
6 @ Okay, What have I got wrong?

7 . The partof me and D-Rock going to the South Cove. I
8 ain‘t been (o the South Cove.

9 o Tellme who be went with.

10 A The only person I know he would go with is Romeo. 1
11 never been there. | guarantee that, never been to South Cove.

12 @ Tell me - tell me who he went with.

13 A 1t'd have 1o be Romeo. It's the only person 1 know of thit
14 he woukl go with,

15 @ No.Igan tell you're scared.

16 A Ofcourse.

17 Q. Now, how do you kmow ~ see.l-—lwamloknuwwhat
18 happened at the scene, Now, remember, T got two in Jafl right oow,

22 A What'd1do? 22 ¢ How do you know that?
23 o Mywhﬂ:uﬁmwﬁhm&l{m'umt& 23 A Because they told me.
24 white car now, and you've got the green car, and yov and D-Rock go |24 o Whio told you?
{25 back 10 South Cove, go lnto the 2: wc%menat, inka the girls out ~ 25 & D-Rock.
“ . Page 30 Page 32
1 A Everything sounds good 't you get to thal part right 1 o D-Rocktold you?
2 there. ) 2 A Aud Ro' - they were both there,
3 q - drive all the way up to Henderson again and do the 3 @ Soit stunds to reason that be would trust you, D-Rock

4 would trust yeu.

5 A Some -~ what ] understand, he thinks ['m a loose end.

6 That's what I was wld.

7 @ He's probably thinking so right mow.

8 A Thathe wanted to come get me "cause 1 knew too much.

9 @ He probably thinking se right now. Maybe that's why he's
10 switching on you. Maybe that's why he's saying —~ telling me 2 story.
11 Okay? Now, you know what happens when people jo like this? Like
12 1said, we're giving you your one chance, Witoess or suspect. 'Cause
13 right now, I am leavihag towards the fact that you are probably a
14 smspect and think you're a suspect, and 1 know you're a suspect.

15 A 1amnotususpect.

16 o Okay? 'mreafly - I really - _

17 A I'Dl be a-witness. hrnnmasuspect 1 did not go to the

18 South Cove.

19 and U somebody's singing something, who knows. 19 o Well, who did go dawn at the South Cove?
20 A Okay. 20 A Romeoand D,
21 g Okay? Somebody got to be tatking because I'm here. 21 @ Remeoand D?
22 A Right ' ' 22 A D-Rock.
23 Q. How do you know D-Ruck didu't give me the story? 73 q How do you loww that?
24 A ldont 24 A That's what they said.
25 o Howdoywlmwh'lnumppingoume? 25 . That's what they sald?
i WRITE transcription, inc (702) 450-3350 Page 29 - Page 32
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1 A, They seid they picked the girls up at some guy's room at
_-2.the South Cove, and they all left togeiher arm and-arm, dke cverything - . |

3 was great.

4 g Yemh?

5 a That's what happened.

6 q Now, who said thot te you?

7  a. Romeo ind D-Rock.

8 @ They both told you that?

9 A Uhdwmh

10 ¢ Whea did they tell you tha?

11 A The day after it happensd,

12 q. Theday afer It happened?
13 a I'm not sure exactly what day itis. My days are kind of
14 fuzzy bat -

15 q Okay.

16 A - the day after it happened, they told me that -- that they

17 picked them up from some guy's house and that Red waa st with
18 the guy, bul they picked up Victoria and Christine ondy.

19 @ Thet Red was still with what guy?

20 A Whatever room they were in, [ guess. That name Black,

21 the guy y'sll were talking about carller.

22 g Okay. Now, repeat that part again, about Red being with
23 Black. Say thot again. .

24 A They said Red was siill with Black but they picked up

'; 25 Victoris and Chyistine. They were :-3ing ta.pick up Red, too, but Red

Page 35
1 @ Tohey said they killed 'em?
w2 & Nob.--not really, dide’t: Weas implied: Didn't ask me --
3 say who kilted 'em. :
4 . g What did they say they &id to them before they killed 'em?
5 A They just said they best "em up and left ‘em there.
6 @ Yeah? Did they soy — did shey say what they did to them
7 before they left them there?
8 A No. They just said they beat ‘cm up real bad and left “em
9 there. [ think they messed "em up taking their clothes off, leaving 'em
10 azked or something like that, talking sbout 1 woulda't want w sex it.
11 1 was like, “All right, 1 don't want to be involved.”
12 qQ Why'd they take their clothes ofT?
13 A Iguessit's supposed to be yo they couldn't come bark in
14 town right away or something. 1don't know, (ircomprehensible).
15 q Andsodld they say bow they beal ‘em up?
16 A 1 think Rome sald that D-Rock used his fist. T don't know.
17  q@. I'Dtell you what, you want to ~ yon want te prove to me
18 that you're rot invelved In thiy? '
19 A Yeh
20 @ You do? That you really do? Okay.

21 DETECTIVE COLLINS: You got a Buc® kit? You got »
22 Buc' kit?

23 DETECTIVE BENJAMINS: (tnaudiblc.)

24 DETBECTIVE HOSAKA: What do you need?

25 DETECTIVE COLLINS: A Buccal swab? .

' Page 34

't there.

D they know where Red was?

As far a5 | know, no.

Okay. And where did they go after that?

That | don't know. I wasn't with ‘em.

They didn's tell ya?

No. ’ .

8 @ Coms sn, man, You — I know you're lying to ma right

9 now. Now 1 know you're iying ta me. Tell me the truth.
10 A From wbat ] understand, they ok "em out there where
11 they beat her up at.

-y Gh W bW N
?p?p?pg

12  q Now, why should 1 belizve you and not them?

13  A. Idon't know. 'Causc it's tuth, and [ was here.

14 Q. Your mem snd dad were here?

15 a. My brother and my son.

6 @ What day did this happen? You got ~-

17 A Maybe that was Tuesday. It was Tuesday night.

18 @ Youdon't know?

19 A Notpositive. Was Tuesday or Wednesday, I know that

20 much, but I don's remember exactly what day.

Page 36
1. DETECTIVE HOSAKA: Got ons,
2 BY DETECTIVE COLLINS:
3 «@ WhatI'dlike you to do (inaudible), He's going to get 8
4 Buccal awab.

5 A (oaudible)
6 {(Verbinge becomes inaudible dus to Detsctive Hosaks
7 moving tse recorder away from the imterview location.)

8 BY DETECTIVE COLLINS:
9 @ (Inaudible)

10 A (Insudible.)

11 @ ' (loandbis) they're dead.

12 A Well, lunderstand that, but I .- T didn’t know the whole
I3 version (lnaudible) ~

14 q O, no, no, 0o,

15 A — (inaudible).

16 o You'reright. All murders are (inaudible),

17 A That's why I'm asking. What makes the death penaity?
18 o (uandible) How do I kaow all three (lnaudible)?

19 A (Ihawdidk) not lying.

20 qQ How (inaudible)? ] want you — I really want you

21 o Whwt did they say they did to ber? 21 {tneudible). | really want (maudible).

22 A They said they beat 'emup. 22 A, (Inaudible)

23 o With what? 23 q. Jesns Christ (inaudible).

24 A They didn't tell me that. They said they beat "em up real 24 A [don't even know (inauditle). 1 have no -- I have no

25 good. 25 reason to hurt them at all, |
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[ @ Whywould Romeo, though ~ why would Romeo lie about 13.000.
‘2 thin? Wi weuld be want to-He abont you? - R o+ 20 g So'clock. Had to-write sentences for drug court? -

3 . A (Inaudible } wouldn't believe that he would do it. 3 A Say)will never use drugs ever again, and I was siting

4 g Well, let me ask you this. You tell me how can we prove 4 right there on that couch writing 'em all night long. My parents biere
5 that Romeo (inaudible) instead of you? How can we prove that? He 5 right there watching TV with this.

6 must huve told you how he did it. I know (inaudible). 6  Hecollwd wanting to talk to you. What did be say, you

7 . They called me on my ccll phone. 7 know, before they went ont and did this?

B . They called you on the - what -~ 8 A He sald - the first time he called me, they were on the

% A (Insudible) el 'em —~ 9 freeway, § think he said, on the way out there.
10 @ ~timee ' 10 @ Yeah Hesaid he bad the grbs?
11 A, - where [ was at, though. 11 A Yah

12 @ (lusudhle) what time wos thas? 12 @ Did he say he had the girls?

13 A Probably like 1:30. 13 A, Yeah, he said be had the gitls with him (inaudible).

14 Q. Inthe moriing, sfter they A 18? 14 g And they were going out there. Did you ask him what

1S . ldon'tknow if while they (inzudible). |15 they were going 1o do? '

16 . Whik they were deing i, (tnsudible)? 16 A (Inaudible) what they were doing.

17 A [think. I'm not sure. They called me and said they were 17 q What tiae wai (fuaudible)?

18 owt somewhere, if I want to come pick up my car, 8y were leaving 18 . (Inaudible.) ‘

19 town, if | want to come pick up my car. 19 ¢ Youcaled bim or be culled you?
20 Q What time was that? 20 A He called me.
21 & Like 1:30 in the moming. . 21 @ He called you. ,
22 o Whe called? . 22 A Probably about 1:00 or 1:30 (inaudible).. At 8:00 or
23 A Romes. _ 23 9 o'clock when I alked 1 him — I chink it was 8:00 or 9 o'clock —~ be
24 q Roweo did, Whose phone was (his? " |24 was usking what I was doing, if [-was going o come out and play or

125 . A Hisphone. 25 not.
\ Page 38 Page 40

| Q How do you imow that? . 1 o Well, that's - that's what 1~ that's what I'm askiog.

2 A 'Cause his phone mumber (inzudible). 2 Becavse ut about 1:30, be called you, right, and he told you that -
1 o Are'y-wmthuywuenpumqmnmm | 2 that we're way out ln Henderson? Now, you said they called und said

4(lmdue)r1beynﬂlhl:mw-ymmhumdcm?0hy. 4 that they were on the highway?
5 And they sald they were still theve, way out there in Henderson, says 5 A Onthe bighway out towards Henderson. It was like 1:00,

6 man, come pick up your ear? , 6 1:30, and I called him back.
7 A (Inaudible) he told me was leaving own. 7 @ Did you azk him where they were?
8 q Okay. 8 A Natexactly, no. §just -~ 1 just said - 'cause he told me in
9 A Romeo told me ke was leaving town, do I want to pick up ' 9 my csr. He wuid, “I'm on the freeway heading sowth toward Railroad
10 my car at Smietine or, yeah, Suteline, they was going to drive it 10 Pass.”
11 there, do I want to come pick cup. . 11 ¢ Okay
12 o You've saying that it's ~ it's about 1:307 ] 12 A And Isaid, "Okay, I'll cal) you back.”
13 A Yes.sin 13 o Allrght '
14 o Didyou make any other phone calls? When he called you, 14 A [call I think I calied him back five — five minutes, five,
15 did you make phone calls? 15 wen minutes later,
16 A He left (inzndible). . 16 q Yeah,
17 q ©Oh, e (nandible) a few times? How many tines would 17 A And he said they were out there somewhere by
18 you say? At right aroynd 1:307 1B cnit — some exit, 56 or something like that.
19 A Abeut 1:30 until 3 o'clock (inawlible) wouldn't say why 19 q Right.
20 he was lzaving. say [ have to leave tight now. 20 A And said, “T'm out here. Jf you want 10 come get your
21 @ And did he answer cvery thne? 21 car, come geth."
22 A Yah ' 22 Q. Now, before 1:30, when did you ta% to him?
23 @ Hedid. How about before 1:30, did you talk to them? 23 A I think [ talked w him around B:00 or 9 o'clock when t got
24 A Probably B:00 or 9 o'clock at sight maybe. [ was hete 24 home from — '
25 writing scatences all night. Had to write sentruces for drug court, 25 o Didyon-
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Page 41 : Page 43

1 A —drugcoun. | the scene, whers they were and all that, be sald they beat 'em and

2 - @ Didbecallyouor youcellbim? ¢ - i ¢ - 1 2R uulnthdum,oh?,dldyoutn&tohlmmw!luugmmth ’
3 A Ibelieve he calied me. 3 phoge?

4 . Okny. And what did he tel ya? 4 - A ]think £ couple times, make sure they bring my car back.

5 A Heasked If I was going o come out and play or not. 5 Q And~

6 Said, “No, I'm writing sentences. 1'm not coming out.” 6 . Twold him be couldn't go - he couldn't drive to Stateline,

7  Q Where did be say be was? ) 7 he couldn't ke my car o Californiz or zny of that and send it back

B A Arthattime, he didn't tell me where he was, 8 'cause I need that car )

9 o Ckay. Okay. What - what'd he say to you to come oot 9 @ Right. So when did you get your cor back?

10 and play? Say - what'd he say? 10 A Just the other night. He still had it thr whole time.
11 A That'y exactly what he said, "Are you golng 1o come out 11 o Oh. S0 you let kim keep the car?

12 and play wnight?” You kaow, am I golng 10 come hang out, am 1 -, |12 A He utill had it since he - since that happened.

13 going - : 13 @ Okay. So now Sunday morning, okay ~

14 q Right. {4 A (Inaudible.)

15 A -rto Sportsman, 15 o Okay. Go abead, Suniday morning, okay, whea you fouod ‘
16 o Andyon smaid no? lﬁmth:glrumdnd ~ or when did you find out the girls were dead?
17 A Yeah, Feaid 0o, [ had to write sentences. 1 had to be done 17 A (Inaugdible} Sunday night (inzudible).
1B by - ‘ I8 @ He told you they were dead?

19 @ How many tnes did he call you after that, before 1:30? 19 A Yeah, (inaudible). And then he asked me if I've boen
20 A Before 1:307 20 watching the news —
21 q Yeah 21 @ Yesh

22 A Hedidn'teall me back before — after that untll around 22 A — o see if there's anything mentioned about k.

23 1:00 in the momlag. They said they had the girls. 23 Q He was concerned shout it?

24 o 1:00 in the morning. , 24 & {Incomprehensible.)

425 o Said (ingompsetensibz: iy ng, “We have the girls. 25 ©. Letme ask youx question, another ane. D-Rock, did yau

. Page 42 Poge 44
1 We're headed out there.” 1 talk to hixy alter this?
2  q Yesh, Okay. And when be told you to come pick up his 2 A No, just Rome. _
3 truck — 1 mean come and plek up your car, If you wanted to pick tup | 3 Q. Justl!m.l-hvemnenb-lluhahuthen?
4 qud all that, did he xay, okay, where the girls were? 4 A A couple of dmes.
5 A No. 5 Q- Couple times. And whut did be — did he say auything to
6 @ Hedidn't? Did you ask bim? 6 you?
7 A Hesaid the — I mean aside from fact they beat 'em up and 7 A Notreally,
8 lcft "em in the desert, Thar's alf [ knew. 8§ q No? You snd D-Rock pretty tigh?
19 o Saythetagain. 19 A Notetall Idon't even know him. Just met him.
10 a. He said they beat ‘et up and left ‘em in the desert, 10 o Realy?
11 @ Rameo told you that? * 1l A. Through Romeo,
12 A, Romeo said that. 12 4. How'd you meet him? Through Romeo. Through Romeo.
13 o What'd ke say about the clothes? |13 Rowes says you and D are pretty tight.
14 A He sald they mok their clothes. 14 a No. '
I5 @ Oh, that was alter, though, That was when you talked 19 IS Q. No? Not at all?
{6 him the next day, or did he tell you that on the phone? 16 A Notatal. J met him through Romen.
17 A Think thet wax the next day. He didu't say that on the 17 o Oksy. But him nnd l!.om D-Rock and Romieo are
L8 phone. He said they took their clothes and left them ot there 30 they 18 pretty tight?
19 wouldn't be able to come back -- 19 & Ydon't really know.
20 q That's- 20 q. You don't know?
21 A - that chey couldn's -- they couldn’t [eave e desent 21. A Couldn't el you, | haven't seen D-Rock before
22 naked or -~ 22 unt -- until recently —
23 @ That's when you saw him? 23 Q. Okay.
24 A That's when Isaw him. : 24 A —and I've been with Romeo for about four or five years.
25 @ Oksy. Now, when be was talking to yeu, you know, at 25 q Okay. ‘
i WRITE transcription, inc. (702) 450-3350 _ Page 41 - Page 44

3187




DR #01.;.513

DONALD HERB

MAY 25, 2006; 10:00 P.M.

Page 45
A. Soldan't - [ can'y say they're tight.
Q. When did you-meet D-Rock? When would you say?
A. Probably about two weeks, three weeks ago.
Q. Two or three weeks age. Okay, And let's see here. The
3 last time that you talked to him oc the phone after they (nouditde) up
§ in Henderson, okay, what was the conversation?
7 A Well, wha they were doing, if he was leaving or not.
8 Q. Ob, ckuy. But they never mentioned anything about the
9 girls?

|
2
3
4

[0 A No. They weren't arourd anymore,

11 Q. They weren't arowmd avymore,

12 a. They left 'em in the devert.

13 @ And that's what be sald; he said he just IeR e in the

14 desert?
15 A Beat' upundleﬂ ‘em in the desert, beat "em up bad.
16 That's what he said,

17 @ Oh, and beat “em up bed. Okay. Andd!du'lnythy
18 used anything?

I9 A No _

20 Q. No? When you got your car back, did yua look In your
21 car?

22 A Notrclly,

23 o qumdeammuﬂlooﬂhu-wbmwhhﬂﬂm
24 don't know what's in the trunk. Why did you make that commen?
25 A They asked -- ‘cayzs (hoy “"edmlfhehndsmﬂ‘ fthe .

Page 47
1 A Ye.
2 Q. You know they go out and they do thivse two girls. Okay?
3 Thvey kil these two girls. And he brings the car back. This is the car
4 that they hod. Picked up the girls, put in the car, 0ok "ew to where
Stheyhﬂed'un.mdihnumbuk,pnyouheklhﬂm,md,m
6 took K back. The anuurng thing s you dido't even look iy K.

7 A Hesald he cleaned it up,

8 @ And you believe him?

9 A Yeh

{0 Beciuse be's a good friend of yours -

11 A (Inaudible.)

12 @ ~ and be wouldn't — he wouldn't fuck you over?

13 A Notatall. Least 1 didn"e think he would.

14 @ Not ke ha's done tonigie, wllmluuylyunwuthem

15 that went out there.

16 A No.ldldn'tzooutthm 1 promise you that.

17 Q. Aad 50 now you got that car. Now you're gaing to be

I8 driving im (hat car, afl sight, and you're driving along. The sun'y

19 shining. You'rs having a great time. You're going to work. You're
Nmmywmwh.uﬁngﬂmwkﬂmm
21 got  Wéile dupe on ya, Okay? 'Cause I know you do ~ If you hang
ﬂmm.mlkmwywdnlbpu

23 A Idon't. Not anymore.

24  q Iknow. lmlmemldon'lemllmdonrmlmmd
25mlmmmm:,bm‘kmwhsnymmowﬂuﬂmpdh

PR

. Page 46
] left stif 8t my house, like bis clothes and stuff like that, and they
2 asked. I sald, *No. He's got stuff in the trunk. 1 don't know what
3 all's in theré™ 1 don't g0 In vy trunk. T have 1o reason to. T know
4 his baby's car scat wes in there, blanken, whatever.

5 @ Okay. Let me ask you a pretty sbvious question. Okny?
6 Bo you knew they did sumething to the girls.

7 A Ukbuh

8 o ABright. And then you know that they were dead. Okay?
9 Number ons, why didn't you call the police?

10 A, Idida'twent to get involved,

11 q Clmy.

12 A He had already told me D-Rock said § was a lishility.

13 q. Did - D-Rock told you that?

14 A. Rome wM me D-Rock said that, that he wanicd to do me

13 the same way.

16 @ Really?

17 nuhelhonghllwulooceend *Cause he told me he
18 told D-Rock that I wasn't.

19 Q Yeid ‘
20 A Bucldon't know if thar acrually happened or not, That's

21 just what he told me.
22 Q. Andthen ~ I'm stlll stuck on one problem, stuck on one
23 problem. S you -- he's got thi