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SANTORO, DRIGGS, WALCH,
KEARNEY, HOLLEY & THOMPSON
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JEFFREY R. ALBREGTS, ESQ.
Nevada Bar No. 0066

SANTORO, DRIGGS, WALCH,
KEARNEY, HOLLEY & THOMPSON
400 South Fourth Street, 3™ Floor

Las Vegas, Nevada 89101

Phone: (702) 791-0308

Fax: (702) 791-1912
jalbregts@nevadalirm.com

Attorneys for Plaintiff
Circle Consulting Corporation

DISTRICT COURT

Electronically Filed
03/27/2012 10:24:05 AM

A b s

CLERK OF THE COURT

CLARK COUNTY NEVADA

* X K

IRA AND EDYTHE SEAVER FAMILY TRUST,
IRA SEAVER and CIRCLE CONSULTING

CORPORATION,

Plaintiffs,
vs.

LEWIS HELFSTEIN, MADALYN HELFSTEIN,
SUMMIT TECHNOLOGIES LLC, UI SUPFLIES,
UNINET IMAGING, INC,, NESTOR SAPORITI,

and DOES 1 through 20, and ROES entities 21 through

40, inclusive,
Defendants.

AND ALL RELATED MATTERS
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CASENO.:  A587003
DEPT.NO.: XI

PLAINTIFFS’ ERRATA
TO COMPLAINT

Plaintiffs, and each of them, hereby file this Errata to their Complaint on file herein to

correct and/or amend their third cause of action for breach of fiduciary duty to also allege that

claim against defendants Ul Supplies, Uninet Imaging, Inc. and Nestor Saporiti, and each of
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SANTORO, DRIGGS, WALCH,
KEARNEY, HOLLEY & THOMPSON

them, pursuant to this Court’s instruction and order in open court at the conclusion of plaintiffs'
case at trial on Wednesday, March 21, 2012,
Dated this %%ay of March, 2012,

SANTORO, DRIGGS, WALCH,
KEARNEY, HOLLEY & THOMPSON

JEFFREY "“ , ESQ.
Nevada Ba .’ .
400 South Fourth Street VThird Floor

Las Vegas, Nevada 89101
Attorneys for Plaintiff
Circle Consulting Corporation

CERTIFICATE OF MAILING
[ HEREBY CERTIFY that, on the AZ{M 'Z’ L"/”/Lday of March, 2012 and pursuant to NRCP

%
5(b), I deposited for mailing in the U.S. Mail a true and correct copy of the foregoing

PLAINTIFFS’ ERRATA TO COMPLAINT, postage prepaid and addressed to:

Michael Lee, Esq. Mr. Ira Seaver

LAW OFFICE OF MICHAEL B. LEE 2407 Ping Drive

2000 South Eastern Avenue Henderson, NV 89074
Las Vegas, NV 89104 In Proper Person

Attorneys for Defendants

%A%r

Aﬁ eyhployee ST o) DRIGGS, WALCH,
KEARNEY, HOLLEY & THOMPSON
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o|| GARY E. SCHNITZER, ESQ. (NSB 395)
MICHAEL B. LEE, ESQ. (NSB 10122) Jaw 9 1l 502
3|| KRAVITZ, SCHNITZER, S04
4 4 SLOANE & JOHNSON, CHTD. T
8985 S. Eastern Ave., Suite 200 Mot P72
’ c <
5|| Las Vegas, Nevada 89123 LERK or T.‘TE‘EEL‘TI?F'
Telephone:  (702) 222-4142
6j! Facsimile:  (702)362-2203 L=
Attorneys for Defendants Ul Supplies, ggggggma
T\ Uniner Imaging and Nestor Suporiti
9 CLARK COUNTY, NEVADA
10 IRA AND EDYTHE SEAVER FAMILY Case No. A587003
11|| TRUST, IRA SEAVER, CIRCLE
CONSULTING CORPORATION Dept. No. XI
12
Plaintiff,
13
14
LEWIS HELFSTEIN, MADALYN DEFENDANTS Ul SUPPLIES,
15 HELFSTEIN, SUMMIT LASER UNINET IMAGING AND NESTOR
PRODUCTS, INC., SUMMIT SAPORITI’S FIRST AMENDED
16 TECHNOLOGIES LLC, Ul SUPPLIES, ANSWER TO COMPLAINT,
17 UNINET IMAGING, INC., NESTOR COUNTERCLAIM, AND CROSS
SAPORITI and DOES 1 through 20, and CLAIM
181{ ROE entities 21 through 40, inclusive,
19 Defendants.
20
UI SUPPLIES, UNINET IMAGING, INC,,
21|| NESTOR SAPORITI
22 .
Counter-Claimants
23 VvS.
24 IRA AND EDYTHE SEAVER FAMILY
95 TRUST, IRA SEAVER, CIRCLE
- . CONSULTING CORPORATION; and ROE
.26 CORPORATIONS 101-200.
27 Counter-Defendants @ECE}VE@
28 AN 19 2019
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UI SUPPLIES, UNINET IMAGING AND

NESTOR SAPORITI
DEFENDANTS UI SUPPLIES,
Cross-Claimants UNINET IMAGING AND NESTOR
SAPORITI’S FIRST AMENDED
Vs. ANSWER TO COMPLAINT,
COUNTERCLAIM, AND CROSS
LEWIS HELFSTEIN, MADALYN CLAIM

HELFSTEIN, SUMMIT LASER
PRODUCTS, INC., SUMMIT
TECHNOLOGIES LLC,

Cross-Defendants

COMES NOW, DEFENDANTS Ul SUPPLIES, UNINET IMAGING AND
NESTOR SAPORITI, (“Defendants™), by and through their attorneys, the law firm of
Kravitz, Schnitzer, Sloane & Johnson, Chtd., and hereby submit their Answer to Complaint
(“Answer”) as follows:

1. Defendants state that they do not have sufficient knowledge or information
upon which to base a belief as to the truth of the allegations contained herein and upon
said ground deny each and every allegation contained in Paragraph 1.

2. Defendants admit that Defendant Ul Supplies is a New York Corporation;
that Defendant UniNet Imaging Inc. is a California Corporation with its principal place of
business in Los Angeles County; and that Defendant Nestor Saporiti is a resident of the
State of California, but deny the remaining allegations contained in Paragraph 2.

3. Defendants state that they do not have sufficient knowledge or information
upon which to base a belief as to the truth of the allegations contained herein and upon
said ground deny each and every allegation contained in Paragraph 3.

1177
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General Definitions:

4, Defendants state that they do not have sufficient knowledge or information
upon which to base a belief as 1o the truth of the allegations contained herein and upon
said ground deny each and every allegation contained in Paragraph 4.

Agreements:

5. Defendants state that they do not have sufficient knowledge or information
upon which to base a belief as to the truth of the allegations contained herein and upon
said ground deny each and every allegation contained in Paragraph 5.

6. Defendants state that they do not have sufficient knowledge or information
upon which to base a belief as to the truth of the allegations contained herein and upon
said ground deny each and every allegation contained in Paragraph 5.

7. Defendants state that they do not have sufficient knowledge or information
upon which to base a belief as to the truth of the allegations contained herein and upon
said ground deny each and every allegation contained in Paragraph 7.

8. Defendants admit that an Agreement was entered into by the Helfstein
Defendants on behalf of Summit, and Saporitt on behalf of Ul and Uninet, but deny the
remaining allegations contained in Paragraph 8.

General Allepations:

9. Defendants deny each and every allegation contained in Paragraph 9.

10.  Defendants state that they do not have sufficient knowledge or information
upon which to base a belief as to the truth of the allegations contained herein and upon
said ground deny each and every allegation contained in Paragraph 10.

111/
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1 11, Defendants state that they do not have sufficient knowledge or information

2 -upon which to base a belief as to the truth of the allegations contained herein and upon

i said ground deny each and every allegation contained in Paragraph 11.

5 12.  Defendants deny each and every allegation contained in Paragraph 12.

6 13. Defendants deny each and every allegation contained in Paragraph 13.

7 Specific Allegations:

8 14.  Defendants state that they do not have sufficient knowledge or information
13 upon which to base a belief as to the truth of the allegations contained herein and upon
11 said ground deny each and every allegation contained in Paragraph 14.

12 15.  Defendants state that they do not have sufficient knowledge or information
13]| upon which to base a belief as to the truth of the allegations contained herein and upon
1441 said ground deny each and every allegation contained in Paragraph 15.
15 10. Defendants deny each and every allegation contained in Paragraph 10.
i: 17.  Defendants deny each and every allegation contained in Paragraph 17.
18 18.  Defendants deny each and every allegation contained in Paragraph 8.
19 19, Defendants deny each and every allegation contained in Paragraph 19.
20 20.  Defendants state that they do not have sufficient knowledge or information
21 upon which to base a belief as to the truth of the allegations contained herein and upon
22 said ground deny each and every allegation contained in Paragraph 20.
Zi 21.  Defendants state that they do not have sufficient knowledge or information
g5|| upon which to base a belief as to the truth of the allegations contained herein and upon
26| said ground deny each and every allegation contained in Paragraph 21.
27(| 1111
28
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22, Defendants deny each and every allegation contained in Paragraph 22.
23.  Defendants deny each and every allegation contained in Paragraph 23.

FIRST CAUSE OF ACTION

BREACH OF CIRCLE CONSULTING CONTRACT

24, Defendants reassert and reallege all of their answers contained in
Paragraphs 1 through 23 as though fully set forth herein.

25. Defendan;s deny each and every allegation contained in Paragraph 25.

26.  Defendants deny each and every allegation contained in Paragraph 26.

27.  Defendants deny each and every allegation contained in Paragraph 27.

SECOND CAUSE OF ACTION

BREACH OF SUMMIT TECHNOLOGIES FORMATION AGREEMENT

28.  Defendants reassert and reallege all of their answers contained in
Paragraphs | through 27 as though fully set forth herein.

29.  Defendants state that they do not have sufficient knowledge or information
upon which to base a belief as to the truth of the allegations contained herein and upon
said ground deny each and every allegation contained in Paragraph 29.

30. Defendants state that they do not have sufficient knowledge or information
upon which to base a beliel as to the truth of the allegations contained herein and upon
said ground deny each and every allegation contained in Paragraph 30.

THIRD CAUSE OF ACTION

BREACH OF SUMMIT TECHNOLOGIES OPERATING AGREEMENT

31. Defendants reassert and reallege all of their answers contained in

Paragraphs | through 30 as though fully set forth herein.
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32. Defendants state that they do not have sufficient knowledge or information
upon which to base a belief as to the truth of the allegations contained herein and upon
said ground deny each and every allegation contained in Paragraph 32.

33.  Defendants state that they do not have sufficient knowledge or information
upon which to base a belief as to the truth of the allegations contained herein and upon
said ground deny each and every allegation contained in Paragraph 33.

FOURTH CAUSE OF ACTION

BREACH OF FIDUCIARY DUTY

34.  Defendants reassert and reallege all of their answers contained in
Paragraphs | through 33 as though fully set forth herein.

35.  Defendants state that they do not have sufficient knowledge or information
upon which to base a belief as to the truth of the allegations contained herein and upon
said ground deny each and every allegation contained in Paragraph 35.

36.  Defendants state that they do not have sufficient knowledge or information
upon which to base a belief as to the truth of the allegations contained herein and upon
said ground deny each and every allegation contained in Paragraph 36.

FIFTH CAUSE OF ACTION

PROMISSORY ESTOPPEL

37.  Defendants reassert and reallege all of their answers contained in
Paragraphs 1 through 36 as though fully set forth herein.

38.  Defendants deny each and every allegation contained in Paragraph 38.

39. Defendants deny each and every allegation contained in Paragraph 39,

1117
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SIXTH CAUSE OF ACTION

UNJUST ENRICHMENT

(By all Plaintiffs against the Uninet Defendants)

40. Defendants reassert and reallege all of their answers contained in
Paragraphs | through 39 as though fully set forth herein.

41.  Defendants deny each and every allegation contained in Paragraph 41.

42.  Defendants deny each and every allegation contained in Paragraph 42,

SEVENTH CAUSE OF ACTION
ACCOUNTING

43.  Defendants reassert and reallege all of their answers contained in
Paragraphs 1 through 42 as though fully set forth herein.

44.  Defendants state that they do not have sufficient knowledge or information
upon which to base a belief as to the truth of the allegations contained herein and upon
said ground deny each and every allegation contained in Paragraph 44.

45.  Defendants state that they do not have sufficient knowledge or information
upon which to base a belief as to the truth of the allegations contained herein and upon
said ground deny each and every allegation contained in Paragraph 45,

EIGHTH CAUSE OF ACTION

DECLARATORY RELIEF

{By Plaintiffs against All Defendants)
406, Defendants reassert and reallege all of their answers contained in
Paragraphs 1 through 45 as though fully set forth herein.

47. Defendants deny each and every allegation contained in Paragraph 47.
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1 NINTH CAUSE OF ACTION
2 BREACH OF IMPLIED COVENANT OF GOOD FAITH AND FAIR DEALING
z (By Plaintiffs against All Defendants)
5 48.  Defendants reassert and reallege all of their answers contained in
6 Paragraphs 1 through 47 as though fully set forth herein.
7 49, Defendants admit each and every allegation contained in Paragraph 49.
x 8 50.  Defendants admit each and every allegation contained in Paragraph 50.
? 5t. Defendants deny each and every allegation contained in Paragraph 51.
i(l) 52.  Defendants deny each and every allegation contained in Paragraph 52.
12 53.  Defendants deny each and every allegation contained in Paragraph 53.
13 TENTH CAUSE OF ACTION
14 ALTER EGO
15 (By Plaintiffs against All Defendants)
i: 54,  Defendants reassert and reallege all of their answers contained in
18 Paragraphs | through 53 as though fully set forth herein.
19 55.  Defendants state that they do not have sufficient knowledge or information
20{| upon which to base a belief as to the truth of the allegations contained herein and upon
21| said ground deny each and every allegation contained in Paragraph 55.
22 56.  Defendants state that they do not have sufficient knowledge or information
Zi upon which to base a belief as to the truth of the allegations contained herein and upon
| 95 said ground deny each and every allegation contained in Paragraph 56.
26 57. Defendants state that they do not have sufficient knowledge or information
27| upon which to base a belief as to the truth of the allegations contained herein and upon
28
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: 1 said ground deny each and every allegation contained in Paragraph 57.

2 58. Defendants deny each and every allegation contained in Paragraph 58.

z 59. Defendants deny each and every allegation contained in Paragraph 59.

5 60.  Defendants deny each and every allegation contained in Paragraph 60.

6 6l. Defendants deny each and every allegation contained in Paragraph 61.

7 AFFIRMATIVE DEFENSES

8 First Affirmative Defense

’ Plaintiffs’ Compliant fails to state a claim for which relief may be granted.
i(: Second Affirmative Defense
12 Plaintiffs, through its acts and omissions, have waived its right to prosecute its
18|| claims against Defendants.
14 Third Affirmative Defense
15 Plaintiffs, by and through their acts and omissions, are estopped from prosecuting
16 their claims against Defendants.
17
18 Fourth Affirmative Defense
19 Plaintiffs’ claims are barred by the Doctrine of Novation.
20 Fifth Affirmative Defense
21 Plaintiffs’ claims are barred by the Doctrine of Accord and Satisfaction.
22 Sixth Affirmative Defense
;i Defendants allege that the Complaint and each and every cause of action stated
25 therein fails to state facts sufficient to constitute a cause of action, or any cause of action,
26{| asagainst Defendants.
271 1117
28
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1 Seventh Affirmative Defense
2 Defendants are informed and believe and thereon allege that Plaintiffs’ alleged
i damages, if any, were and are, wholly or partially, contributed or proximately caused by
5 Plaintiffs’ recklessness and negligence, thus barring or diminishing Plaintiffs’ recovery
. 61| herein according to principles of comparative negligence.
7 Eighth Affirmative Defense
-8 Defendants are informed and believe and thereon allege that the Complaint and
. 9 each and every cause of action contained therein is barred by the applicable Statutes of
i(l) Repose, such that the Complaint and each and every cause of action contained therein is
12 time-barred.
13 Ninth Affirmative Defense
14 Defendants are informed and believe and thereon allege that as to each alleged
15 cause of action, Plaintiffs have failed, refused and neglected to take reasonable steps to
i: mitigate their alleged damages, if any, thus barring or diminishing Plaintiffs’ recovery
18 herein.
19 Tenth Affirmative Defense
20 Defendants are informed and believe and thereon allege that the Complaint and
21}| each and every cause of action contained therein is barred by the applicable Statutes of
22 Limitation.
23
04 Eleventh Affirmative Defense
25 Defendants are informed and believe and on that basis allege that Plaintiffs have
96|| failed to join all necessary and indispensable parties to this lawsuit.
27(1 1117
28
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1 Twelfth Affirmative Defense
2
Defendants are informed and believe and thereon allege that the injuries and
3
damages of which Plaintiffs complain were proximately caused by, or contributed to, b
4 b Yy
5 the acts of other Third-Party Defendants, Defendants, persons and/or other entities, and
6|| thatsaid acts were an intervening and superseding cause of the injuries and damages, if
7 any, of which Plaintiffs complain, thus barring Plaintiffs from any recovery against
8 Defendants.
9
Thirteenth Affirmative Defense
10
11 It has been necessary for Defendants to retain the services of an attorney to defend
12 this action and it is entitled to a reasonable sum as and for attorneys' fees.
13 Fourteenth Affirmative Defense
14 Defendants are informed and believe and thereon allege that the claims of
15 Plaintiffs are reduced, modified and/or barred by the Doctrine of Unclean Hands.
16
Fifteenth Affirmative Defense
17
18 Defendants are informed and believe that the Plaintiffs lack standing to assert one
19| or more of the claims made in its Complaint, such that it may not recover damages for
20| said claims, thereby barring or diminishing Plaintiffs’ recovery herein.
21 Sixteenth Affirmative Defense
22 In further answering, Defendants state that Plaintiffs' claims are barred by the
23
doctrine of laches.
24
95 Seventeenth Affirmative Defense
| 26 In further answering, Defendants state that Plaintiffs fail to state a claim upon
27|] which relief may be granted.
28
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Eighteenth Affirmative Defense

In further answering, Defendants state that Plaintiffs' Claims are barred because of
lack of jurisdiction over the subject matter of the action.

Nineteenth Affirmative Defense

In further answering, Defendants state that Plaintiffs' Claims are barred because of

lack of jurisdiction over the person.

Twentieth Affirmative Defense

In further answering, Defendants state that venue is improper.

Twenty-First Affirmative Defense

In further answering, Defendants state that Plaintiffs' Claims are barred because of

insufficiency of process.

Twenty-Second Affirmative Defense

In further answering, Defendants state that Plaintiffs' complaint is wholly
insubstantial, frivolous, and not advanced in good faith.

Twenty-Third Affirmative Defense

In further answering, Defendants state that the alleged agreement is contrary to the
statue of frauds, and therefore unenforceable.

Twenty-Fourth Affirmative Defense

In further answering, Defendants state that Plaintiffs waived any right to payment

they may have had under the alleged agreement.

Twenty-Fifth Affirmative Defense

In further answering, Defendants state that if there was an agreement between

Plaintiffs and Defendants, Plaintiffs breached the agreement, therefore, Plaintiffs are not

Page 12 of 34
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1 entitled to prevail in this action.
2 Twenty-Sixth Affirmative Defense
i Pursuant to N.R.C.P. 11, as amended, all possible affirmative defenses may not
5 have been alleged herein insofar as sufficient facts were not available for responding
6| party after reasonable inquiry upon the filing of the answering Defendants' Answer to
7!| Plaintiffs’ Complaint, and therefore Defendants reserve the right to amend their Answer
8 to allege additional affirmative defenses, if subsequent investigation so warrants.
) o WHEREFORE, These Answering Defendants request for relief and pray for
i;) judgment against Plaintiffs, and each of them, as follows:
12 a. That Plaintiffs take nothing by way of the Complaint on file herein;
: 13 b. For reasonable attorneys’ fees and costs of suit incurred herein; and
I 14 c. Such other and further relief the Courl may deem just and proper.
E 15 COUNTER CLAIM
| i: COMES NOW, Counter-Claimants Ul SUPPLIES, UNINET IMAGING AND
f 18 NESTOR SAPORITI, (“Counter-Claimants™), by and through their attorneys, the law
! 19 firm of Kravitz, Schnitzer, Sloane & Johnson, Chtd., and hereby files this Counter-Claim
E 201{] as follows against Counter-Defendants IRA AND EDYTHE SEAVER FAMILY TRUST,
21| RA SEAVER, CIRCLE CONSULTING CORPORATION:
22 1. At all times relevant herein, IRA AND EDYTHE SEAVER FAMILY
:i TRUST (“Seaver Trust™), is organized pursuant to the laws of the State of Nevada, [RA
95 SEAVER (“Ira Seaver”) is a resident of the State of Nevada. CIRCLE CONSULTING
26{| CORPORATION (“Circle Consulting”) is a Nevada Corporation whose principal place of
27!! business is Clark County, Nevada (collectively “Counter-Defendants™).
28
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2. At all times relevant herein, NESTOR SAPORITI was and is a resident of
California, Ul SUPPLIES is and was a New York Corporation, and UNINET IMAGING
is and was a California Corporation (collectively “Counter-Claimants™),

3. Upon information and belief, Circle Consulting entered into a consulting
agreement on or about September 1, 2004, for the exclusive performance of services at
the request for Summit Technologies LLC (“Summit”) (the “Consulting Agreement).

4, Upon information and belief, the Consulting Agreement contained a
provision stating that Ira Seaver was to exclusively perform services at the request of
Summit and required to honor restrictive covenants related to non-competition, non-
disclosure of non-public information and trade secrets, and confidentiality.

5. However, this Consulting Agreement contained an express provision that
it was unassignable. A waiver of this provision required a written writing by Circle
Consulting, through Ira Seaver, and Summit.

6. No written modification of the anti-assignment provision of the Consulting
Agreement was executed.

7. Thus, the Consulting Agreement is and was unassignable based on its
plain language.

8. Tra Seaver and Circle Consulting violated the Consulting Agreement
through the actions of Ira Seaver through Ira Seaver’s engagement of activities that
violated the restrictive covenants of the Consulting Agreement.

9. Counter-Defendants do not have a right 1o assert claims against Counter-
Plaintiffs as a matter of law since the Consulting Agreement is unassignable. However,

in the alternative, assuming that the Consulting Agreement is assignable, Counter-
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Defendants breached that agreement.

FIRST CLAIM FOR RELIEF
(Breach of Contract)

10, Counter-Claimants repeat and reallege their allegations in Paragraphs |
through 9, inclusive, as if fully set forth at this point and incorporates them herein by
reference.

1. The Consulting Agreement provided various obligations and terms of
dealings between the Helfstein Defendants (defined by Counter-Defendants” Complaint)
and Counter-Defendants.

12. Counter-Defendants breached the terms of the Consulting Agreement by
IRA SEAVER’s action and conduct,

13.  Asadirect and proximate result of the foregoing, Counter-Claimants have
been damaged in an amount in excess of $10,000.00, said amount to be determined at
trial.

14, In order to prosecute this action, Counter-Claimants have had to retain
attorneys to represent them, and they are entitled to fair and reasonable attorneys’ fees,
expenses, and costs associated with enforcing the Consulting Agreement,

SECOND CLAIM FOR RELIEF
{Breach of the Covenant of Good Faith and Fair Dealing)

15.  Counter-Claimants repeat and reallege their allegations in Paragraphs |
through 14, inclusive, as if fully set forth at this point and incorporates them herein by
reference,

16.  Each contract in Nevada carries with it the duty of good faith and fair

dealing.
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17.  Asaresult of Counter-Defendants’ actions, they breached their obligations
of good faith and fair dealing toward Counter-Claimants with respect to the Consulting
Agreement.

18.  Asadirect and proximate result of the foregoing, Counter-Claimants have
been damaged in an amount in excess of $10,000.00, said amount to be determined at
trial.

19.  Asaresult of Counter-Defendants’ breach of good faith and fair dealing,
Counter-Claimants have had to retain attorneys to represent them, and they are entitled to
fair and reasonable attomeys’ fees, expenses, and costs associated with enforcing the
Consulting Agreement.

THIRD CLAIM FOR RELIEF
.(Unjust Enrichment)

20. Counter-Claimants repeat and reallege their allegations in Paragraphs 1
through 19, inclusive, as if fully set forth at this point and incorporates them herein by
reference.

21 Counter-Defendants have a contractual duty to, among other things, deal
honestly, fairly, confidently, and professionally with Counter-Claimants. Counter-
Defendants also have a duty to comply with the Consulting Agreement and their dealings
with Counter-Claimants.

22.  Counter-Defendants refused to comply with the Consulting Agreement
and perform as specified.

23.  Counter-Defendants breached and/or failed and refused to comply with
their aforementioned duties and obligations under the Consulting Agreement. As such,

Counter-Defendants have been unjustly enriched.
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24, As a direct and proximate result of the foregoing, Counter-Claimants have
been damaged in an amount in excess of $10,000.00, said amount to be determined at
trial.

25. In order to prosecute this action, Counter-Claimants have had to retain
attorneys to represent them, and they are entitled to fair and reasonable attorneys’ fees,
expenses, and costs associated with enforcing the Agreement.

WHEREFORE, Counter-Claimants pray for judgment against Counter-
Defendants as follows:

1. For this Court to declare the Consulting Agreement terminated based on
IRA SEAVER’S default of his obligations.

2. For this Court to declare that Counter-Defendants are in material breach
for their failure ofthc; Consulting Agreement based IRA SEAVER'’S violations of the
restrictive covenants.

3. For breach of contract damages as requested above;

4, For damages associated with breach of the covenant of good faith and fair

dealings as stated above;

5. For damages associated with unjust enrichment as stated above;

6. For attorneys’ fees and costs incurred herein;

7. For exemplary damages; and

8. For such other and further relief as the Court may deem just and proper.

CROSS-CLAIM
COMES NOW, the Defendants, Ul SUPPLIES, UNINET IMAGING, INC,,

NESTOR SAPORITI (collectively referred to as “Cross-Claimants™), by and through
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1 their counsel of record, Gary E. Schnitzer, Esq. and Michael B. Lee, Esqg. of the law firm
2 KRAVITZ, SCHNITZER, SLOANE & JOHNSON, CHTD., and hereby file their Cross-
i Claim against Defendants, LEWIS HELFSTEIN, MADALYN HELFSTEIN, SUMMIT
5 LASER PRODUCTS, INC., SUMMIT TECHNOLOGIES LLC (collectively referred to
61| as“Cross-Defendants™), as follows:
7 1. At all times relevant herein, IRA AND EDYTHE SEAVER FAMILY
8 TRUST ("Seaver Trust™), is organized pursuant to the laws of the State of Nevada. IRA
J SEAVER (“Ira Seaver”) is a resident of the State of Nevada. CIRCLE CONSULTING
i(l) CORPORATION (“Circle Consulting”) is a Nevada Corporation whose principal place of
12 business is Clark County, Nevada (collectively “Counter-Defendants™).
1% 2. At all times relevant herein, NESTOR SAPORITI was and is a resident of
14|| california, Ul SUPPLIES is and was a New York Corporation, and UNINET IMAGING
15 is and was a California Corporation.
i: 3. On or about March 30, 2007, Cross-Defendants and Cross-Claimants
18 entered into the AGREEMENT FOR PURCHASE AND SALE OF ASSETS by and
19|| between UL SUPPLIES, INC. and SUMMIT TECHNOLOGIES, LLC. (“Sales
20| Agreement”).
21 4. During the negotiations of the Sales Agreement, Cross-Claimants
22 expressly stated to Cross-Defendants that they did not want to assume the Consulting &
zz Non-Competition Agreement between Summit Technologies, LLC and Circle Consulting
95 Corporation (**Consulting Agreement).
26 S. In turn, Cross-Claimants and Cross-Defendants executed “Exhibit E” the
27| Sales Agreement that expressly provided that, “CONSULTING AGREEMENTS WITH
28
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IRA SEAVER AND LEWIS HELFSTEIN NOT BEING ASSUMED.”
6. Cross-Claimants relied on this provision in entering the Sales Agreement.
7. However, Plaintiffs IRA AND EDYTHE SEAVER FAMILY TRUST,
IRA SEAVER, CIRCLE CONSULTING CORPORATION (“Plaintiffs") have instigated
litigation against Cross-Claimants attempting to enforce the Consulting Agreement
against them.

FIRST CLAIM FOR RELIEF
(Breach of Contract)

8. Cross-Claimants repeat and reallege their allegations in Paragraphs 1
through 7, inclusive, as if fully set forth at this point and incorporates them herein by
reference.

9. The Sales Agreement provided various obligations and terms of dealings
between Cross-Defendants and Cross-Claimants.

10.  Cross-Defendants breached the terms of the Sales Agreement by exposing
Cross-Claimants to alleged damages claimed by Plaintiffs related to the Consulting
Agreement.

11.  Asadirect and proximate result of the foregoing, Cross-Claimants have
been damaged in an amount in excess of $10,000.00, said amount to be determined at
trial.

12, [n order to prosecute this action, Cross-Claimants had to retain attorneys 1o
represent them, and they are entitled to fair and reasonable attorneys’ fees, expenses, and
costs associated with enforcing the Consulting Agreement,

1

1111
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1 SECOND CLAIM FOR RELIEF

9 (Breach of the Covenant of Good Faith and Fair Dealing)

3 13.  Cross-Claimants repeat and reallege their allegations in Paragraphs |

4 through 12, inclusive, as if fully set forth at this point and incorporates them herein by

5 reference.

6

14, Each contract in Nevada carries with it the duty of good faith and fair
7

8 dealing.

9 15.  Asaresult of Cross-Defendants’ actions, they breached their obligations
10|} of good faith and fair dealing toward Cross-Claimants with respect to the Consulting
11 Agreement.

12 . . . .

16, Asadirect and proximate result of the foregoing, Cross-Claimants have
13
14 been damaged in an amount in excess of $10,000.00, said amount to be determined at
15 trial.
16 17.  As aresult of Cross-Defendants’ breach of good faith and fair dealing,

17]| Cross-Claimants have had to retain attorneys to represent them, and they are entitled to

18 fair and reasonable attorneys’ fees, expenses, and costs.
19
THIRD CLAIM FOR RELIEF

20 {Unjust Enrichment)
21 18. Cross-Claimants repeat and reallege their allegations in Paragraphs 1
22 through 17, inclusive, as if fully set forth at this point and incorporates them herein by
23

reference.
24
95 19. Cross-Defendants have a contractual duty to, among other things, deal

96| honestly, fairly, confidently, and professionally with Cross-Claimants. Cross-Defendants

271! also have a duty to comply with the Sales Agreement and the representations made

28
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1 surrounding those dealings with Cross-Claimants.
2 20.  Cross-Defendants did not comply with their duties under the Sales
z Agreement nor with their underlying representations made as to the Consulting
5 Agreement.
| 6 21, Cross-Defendants breached and/or failed and refused to comply with their
l 711 aforementioned duties and obligations under the Sales Agreement. As such, Cross-
8 Defendants have been unjustly enriched.
9 22.  Asadirect and proximate result of the foregoing, Cross-Claimants have
1(1) been damaged in an amount in excess of $10,000.00, said amount to be determined at
12 trial.
1% 23. In order to prosecute this action, Cross-Claimants have had to retain
14 attorneys to represent them, and they are entitled to fair and reasonable attorneys’ fees,
15 expenses, and costs associated with enforcing the Agreement.
16 FOURTH CLAIM FOR RELIEF
17 (Fraud)
18 24, Cross-Claimants repeat and reallege the allegations contained in
19 Paragraphs 1 through 23, above, as though fully set forth herein.
Z(l) 25. Through the Sales Agreement Cross-Defendants explicitly stated that
99 “CONSULTING AGREEMENTS WITH IRA SEAVER AND LEWIS HELFSTEIN
9231] NOT BEING ASSUMED.”
24 26.  Cross-Claimants relied on this statement in entering the Sales Agreement.
25 27.  Inthe alternative, if the Consulting Agreement was assigned to Cross-
26 Claimants, the representations mentioned above were false when Cross-Defendants made
z; them, in that the Consulting Agreement was allegedly assigned to Cross-Claimants.
Page 21 of 34
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1 28. In the alternative, if the Consulting Agreement was assigned to Cross-
2 .
Claimants, Cross-Defendants knew the representations were false when made, or made
3
4 the representations mentioned above with a reckless disregard for their truth or falsity, in
5 that the Consulting Agreement was assigned to Cross-Claimants although Cross-
6|1 Defendants explicitly represented that it would not be.
7 29. In the altemative, if the Consulting Agreement was assigned to Cross-
8 Claimants, Cross-Defendants made the representations mentioned above with the intent
9
and for the purpose of deceiving Cross-Claimants and to induce Cross-Claimants into
10
11 relying on the representations.
12 30.  Inthe alternative, if the Consulting Agreement was assigned to Cross-
13{| Claimants, Cross-Claimants, in reliance on the representations mentioned above, were
14| induced to enter into the Sales Agreement by Cross-Defendants.
M
15 31.  Inthe alternative, if the Consulting Agreement was assigned to Cross-
16
Claimants, Cross-Claimants's reliance on the representations mentioned above was
17
18 reasonable under the circumstances in that the Sales Agreement clearly specified that the
| 19 Consulting Agreement would not be assigned to Cross-Claimants.
f 20 32. As a direct and proximate result of Cross-Defendants’ fraud, Cross-
|
' 21| Claimants have su ffered, and will continue to suffer, monetary loss and injury.
| jury,
22 33. As a direct and proximate result of the foregoing, Cross-Claimants have
23 _ ‘
been damaged in an amount in excess of $10,000.00, said amount to be determined at
24
trial.
25
26 34, In order to prosecute this action, Cross-Claimants have had to retain
2711 attorneys to represent them, and they are entitled to fair and reasonable attorneys’ fees;
28
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1 namely, attomneys’ fees, expenses, and costs associated with defending against Cross-

2 Defendants’ fraud.

’ FIFTH CLAIM FOR RELIEF

4 {Fraudulent Misrepresentation)

5 35.  Cross-Claimants repeat and reallege the allegations contained in

: Paragraphs | through 34, above, as though fully set forth herein.

8 36.  Inthe altemnative, if the Consulting Agreement was assigned to Cross-

gl| Claimants, Cross-Defendants made a false representation with knowledge or belief that
10{| their representation was false or that they have an insufficient basis of information for
11 making the representation. Cross-Defendants intended to induce Cross-Claimants to act
12 on the misrepresentation regarding the non-assignment of the Consulting Agreenent to
ii have them enter into the Sales Agreement. Cross-Claimants have been damaged as a
15 result of relying on the misrepresentation by Cross-Defendants.
16 37.  Inthe altemnative, if the Consulting Agreement was assigned to Cross-
17|| Claimants, during the negotiations for the Sales Agreement, Cross-Defendants submitted
18 information to Cross-Claimants that set forth false, fraudulent, incomplete and/or
19 misleading information concerning material facts about the Consulting Agreement.
z(l) 38.  Inthe alternative, if the Consulting Agreement was assigned to Cross-
99 Claimants, the representations mentioned above were false when Cross-Defendants made
23|11 them, in that Cross-Defendants knowingly induced Cross-Claimants’ reliance in
24 executing the Sales Agreement premised on the representation that the Consulting
25 Agreement would not be assigned to Cross-Claimants.
:;5 39. In the alternative, if the Consulting Agreement was assigned to Cross-
98 Claimants, Cross-Defendants knew the representations were false when made, or made
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the representations mentioned above with a reckless disregard for their truth or falsity, in

that Cross-Defendants sought to induce Cross-Claimants into entering the Sales

Agreement.

40. In the alternative, if the Consulting Agreement was assigned to Cross-
Claimants, Cross-Claimants, in reliance on the representations mentioned above, were
induced into executing the Sales Agreement,

41, [n the altemative, if the Consulling Agreement was assigned to Cross-
Claimants, Cross-Claimants’ reliance on the false representations mentioned above was
reasonable under the circumstances, in that the false statements were made by Cross-
Defendants in a manner that explicitly stated the Consulting Agreement was not being
assigned to Cross-Claimants.

42, Cross-Defendants induced Cross-Claimants into executing the Sales

Agreement.

43,  Asadirect and proximate result of Cross-Defendants' fraudulent

misrepresentation, Cross-Claimants suffered, and will continue to suffer, monetary loss

and injury.

44,  Asadirect and proximate result of the foregoing, Cross-Claimants have

been damaged in an amount in excess of $10,000.00, said amount to be determined at

trial.

45. In order to prosecute this action, Cross-Claimants have had to retain
attorneys to represent them, and they are entitled to fair and reasonable attorneys' fees;
namely, attorneys' fees, expenses, and costs associated with prosecuting an action for

Cross-Defendants' fraudulent misrepresentation.
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1 SIXTH CLAIM FOR RELIEF
2 (Intentional Misrepresentation)
3 46,  Cross-Claimants repeat and reallege the allegations contained in
4 Paragraphs 1 through 45, above, as though fully set forth herein.
5 47, [n the alternative, if the Consulting Agreement was assigned to Cross-
6
Claimants, Cross-Defendants assert a false representation with the knowledge or belief
7
3 that it is false or without sufficient foundation regarding the non-assignment of the
g|| Consulting Agreement.
10 48.  Inthe altermnative, if the Consulting Agreement was assigned to Cross-
11 Claimants, Cross-Defendants intended to induce Cross-Claimants into executing the
1 : . .
2 Sales Agreement by representing that the Consulting Agreement was not being assumed
13
by Cross-Claimants.
14
15 49, In the alternative, if the Consulting Agreement was assigned to Cross-
16} Claimants, the representations mentioned above were false when Cross-Defendants made
17} them, in that Cross-Defendants knowingly induced Cross-Claimants’ reliance in
18 executing the Sales Agreement.
19 . . .
50. [n the alterative, if the Consulting Agreement was assigned to Cross-
20
21 Claimants, Cross-Defendants made the representations mentioned above with the intent
29 and for the purpose of deceiving Cross-Claimants and to induce Cross-Claimants into
23| relying on the representations.
24 51. In the alternative, if the Consulting Agreement was assigned to Cross-
25 Claimants, Cross-Claimants, in reliance on the representations mentioned above, were
26(f i
induced into executing the Sales Agreement.
27
11
28
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52. In the alternative, if the Consulting Agreement was assigned to Cross-
Claimants, Cross-Claimantg’ reliarice on the false representations mentioned above were
reasonable under the circumstances, in that the false statements were made in the Sales
Agreement with the express statement that “CONSULTING AGREEMENT WITH IRA
SEAVER AND LEWIS HELFSTEIN NOT BEING ASSUMED.”

53. Asadirect and proximate result of Cross-Defendants' fraud, Cross-
Claimants suffered, and will continue to suffer, monetary loss and injury.

54. As a direct and proximate resull of the foregoing, Cross-Claimants have
been damaged in an amount in excess of $10,000.00, said amount to be determined at
trial.

55, In order to prosecute this action, Cross-Claimants have had to retain
attorneys 1o represent them, and they are entitled to fair and reasonable attomeys' fees;
namely, attorneys' fees, expenses, and costs associated with prosecuting an action for
Cross-Defendants' fraud.

SEVENTH CLAIM FOR RELIEF
(Negligent Misrepresentation)

50. Cross-Claimants repeat and reallege the allegations contained in
Paragraphs | through 55, above, as though fully set forth herein.

57.  Cross-Defendants owed a duty of due care to Cross-Claimants to exercise
that degree of skill normally expected of skilled professionals particularly where they
knew that their representations would form the basis for Cross-Claimants’ reliance.

58. The Sales Agreement explicitly states that “CONSULTING
AGREEMENT WITH IRA SEAVER AND LEWIS HELFSTEIN NOT BEING

ASSUMED.” Cross-Claimants justifiably relied on this language and are exposed to
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litigation and potential damages caused to them by their justifiable reliance upon the
information. Cross-Defendants failed to exercise reasonable care or competence in
obtaining or communicating information regarding the non-assignment of the Consulting
Agreement,

59.  Inthe alternative, if the Consulting Agreement was assigned to Cross-
Claimants, Cross-Defendants, in promoting the Sales Agreement, recklessly disregarded
the potential assignment of the Consulting Agreement, and otherwise failed to exercise
the degree of care, skill, and competence which should be exercised by Cross-Defendants.

60.  Inthe alternative, if the Consulting Agreement was assigned to Cross-
Claimants, as a result, Cross-Defendants’ failure to exercise their duty of care, they
recklessly misrepresented the non-assignment of the Consulting Agreement.

61. Cross-Defendants were aware that their representations would be relied
upon by Cross-Claimants in their business dealings regarding the Sales Agreemenl.
Cross-Claimants relied upon the Cross-Defendants’ representation that the Consulting
Agreement was not being assigned to Cross-Claimants.

62.  Inthe altemnative, if the Consulting Agreement was assigned to Cross-
Claimants, Cross-Defendants’ representations were seriously flawed as a result of Cross-
Defendants’ negligence.

63.  Cross-Claimants relied on Cross-Defendants’ representations in executing
the Sales Agreement.

64.  Cross-Claimants suffered actual damages as a result of entering into the

Sales Agreement based upon their reliance upon the reckless and grossly negligent

misrepresentations of Cross-Defendants.
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1 65. In the alternative, if the Consulting Agreement was assigned to Cross-
2 Claimants, if Cross-Defendants reasonably and properly performed their duties and
z correctly, Cross-Claimants would not be exposed to potential liability to Plaintiffs for the
5 Consulting Agreement.
6 66.  Cross-Defendants are liable for all losses to Cross-Claimants as a result of
7|| the above-mentioned violations of their dutics and gross negligence.
8 67. As a direct and proximate result of Cross-Defendants' actions, Cross-
) Claimants have suffered, and will continue to suffer, monetary loss and injury.
i;} 68.  As adirect and proximate result of the foregoiné, Cross-Claimants have
12 been damaged in an amount in excess of $10,000.00, said amount to be determined at
13}| trial.
14 69. In order to prosecute this action, Cross-Claimants have had to retain
15 attorneys to represent them, and they are entitled to fair and reasonable attorneys' fees;
i: namely, attorneys' fees, expenses, and costs associated with prosecuting an action for
18 Cross-Defendants' negligence.
19 EIGHTH CLAIM FOR RELIEF
(Breach of Express and Implied Warranties)
;(1) 70. Cross-Claimants repeat and reallege the allegations contained in
99 Paragraphs ! through 69, above, as though fully set forth herein.
23 71, Cross-Claimants are infornied and believe and thereon allege that pursuant
24| to the Sales Agreement between Cross-Claimants and Cross-Defendants, it impliedly and
25 expressly warranted that the “CONSULTING AGREEMENTS WITH IRA SEAVER
: 26 AND LEWIS HELFSTEIN NOT BEING ASSUMED.”
27
98 111
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1 72, Further, the Sales Agreement provides that “All representations and
2
warranties by Seller in this Agreement . . . are, to the best of Sellers [sic] knowledge, true
3
4 and correct in all material respects on and as of the Closing Date, as through such
’ 5 representations and warranties were made on as of that date.”
6 73.  Similarly, the Sales Agreement provides *“All necessary and consents of
7 any parties to the consummation of the transactions contemplated in this Agreement, or
8 otherwise pertaining to the matters covered by it, will have been obtained by Seller and
9
delivered to Buyer.”
10
11 74. Cross-Claimants relied upon these warranties and believed that the
12|| Consulting Agreement was not being assigned to them.
13 75.  Cross-Claimants are informed and believe and thereon allege that Cross-
14 Defendants, and each of them, breached the Sales Agreement based on the allegations by
15 TP . .
Plaintiffs in the underlying action,
16
76.  As aproximate result of the breach of express and implied warranties by
17
I8 Cross-Defendants, Cross-Claimants allege that they will suffer damages in a sum equal to
19|| any sums paid by way of settlement, or in the alternative, judgment rendered against
20|} Cross-Claimants in the underlying action based upon Plaintiffs’ Complaint.
ymng
21 77.  The breach(es) of the aforementioned warranties by each Cross-Defendant
22 . . : .
was and is the actual and proximate cause of damages to Cross-Claimants in excess of
23
$10,000.00.
24
25 78. In order to defend this action, Cross-Claimants have had to retain attorneys
96|| to represent them, and they are entitled to fair and reasonable attomneys' fees; namely,
27 attomeys' fees, expenses, and costs associated with defending this action.
28
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NINTH CLAIM FOR RELIEF
(Implied Indemnity)

79. Cross-Claimants refer to and incorporate herein by reference Paragraphs 1
through 78 as though fully set forth herein.

80.  Cross-Claimants are informed and believe and thereon allege that Cross-
Claimants entered into written, oral and implied agreements with the Cross-Defendants.

81.  Byreason of the foregoing, if Plaintiffs recover against Cross-Claimants,
then Cross-Claimants are entitled to implied contractual indemnity from Cross-
Defendants, and each of them, for injuries and damages sustained by Plaintiffs, if any, for
any sums paid by way of settlement, or in the alternative, judgment rendered against
Cross-Claimants in the underlying action based upon Plaintiffs’ Complaint or any claims
filed.

82, In order to defend this action, Cross-Claimants have had to retain attorneys
{o represent them, and they are entitled to fair and reasonable attorneys’ fees; namely,
attorneys' fees, expenses, and costs associated with defending this action.

TENTH CLAIM FOR RELIEF
(Equitable Indemnity)

83. Cross-Claimants refer to and incorporates herein by reference Paragraphs
1 through 82 as though fully set forth herein.

84.  Cross-Claimants are informed and believe and thereon allege that the
claims alleged by Plaintiffs in their Complaint involve damages, if any, caused by Cross-
Defendants.

85. In equity and good conscience, if Plaintiffs recover against Cross-

Claimants herein, then Cross-Claimants are entitled to equitable indemnity,
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1 apportionment of liability, and contribution among and from the Cross-Defendants
2 according to their respective faults for the injuries and damages allegedly sustained by
i Plaintiffs, if any, by way of sums paid by settlement, or in the alternative, judgment
5 rendered against Cross-Claimants based upon Plaintiffs’ Complaint.
6 86.  In order to defend this action, Cross-Claimants have had to retain attorneys
7\ 1o represent them, and they are entitled to fair and reasonable attorneys' fees; namely,
8 attorneys' fees, expenses, and costs associated with defending this action.
9 ELEVENTH CLAIM FOR RELIEF
10 (Apportionment)
11 87.  Cross-Claimants refer to and incorporate herein by reference Paragraphs 1
12 through 86 as though fully set forth herein.
ii 88.  Cross-Claimants arc entitled to an apportionment of liability among Cross-
15 Defendants, and each of them.
16 89. [n order to defend this action, Cross-Claimants have had to retain attorneys
17| to represent them, and they are entitled to fair and reasonable attorneys' fees; namely,
18 attorneys' fees, expenses, and costs associated with defending this action.
19 TWELFTH CLAIM FOR RELIEF
20 (Equitable Estoppel)
21 90. Cross-Claimants refer to and incorporate herein by reference Paragraphs 1
22 through 89 as though fully set forth herein.
zi 91.  Cross-Defendants were apprised of the fact that Cross-Claimants did not
95 want to assume the Consulting Agreement. Thus, during the negotiations surrounding the
26|| formation of the Sales Agreement, Cross-Defendants represented to Cross-Claimants that
27| they were not assigning the Consulting Agreement to Cross-Claimants.
28
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1 92, Cross-Defendants intended that these statements induce Cross-Claimants
2 into entering the Sales Agreement. Cross-Defendants entered into the Sales Agreement
i with the belief that the Consulting Agreement was unassignable. However, Cross-
5 Claimants relied on this information to their detriment as Plaintiffs are alleging that the
6|| Consulting Agreement was assigned through the Sales Agreement.
7 93.  Cross-Defendants are liable for all losses to Cross-Claimants as a result of
8 the above-mentioned representations.
9 94,  Asadirect and proximate result of Cross-Defendants' inducement, Cross-
i(l) Claimants have suffered, and will continue to suffer, monetary loss and injury.
12 95. As a direct and proximate result of the foregoing, Cross-Claimants have
18|| been damaged in an amount in excess of $10,000.00, said amount to be determined at
14{| trial.
15 96.  Inorder to prosecute this action, Cross-Claimants have had to retain
1: attorneys to represent them, and they are entitled to fair and reasonable attorneys' fees;
iS namely, attorneys' fees, expenses, and costs associated with prosecuting an action for
19 Cross-Defendants’ representations.
20 PRAYER FOR RELIEF
21 WHEREFORE, Defendants/Cross-Claimants, Ul SUPPLIES, UNINET
22 IMAGING, INC., NESTOR SAPORIT], pray for judgment as follows:
Qi 1. For damages associated with breach of contract;
25 2. For damages associated with breach of the covenant of good faith and fair
26 dealing;
27 3. For damages associated with unjust enrichment;
28
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1 4. For damages associated with fraud;
2
5. For damages associated with fraudulent misrepresentation;
3
4 6. For damages associated with intentional misrepresentation;
.5 7 For damages associated with negligent misrepresentation;
6 8. For damages associated with breach of express and implied warranties;
7 9. That liability be bome directly on Cross-Defendants who should
8 indemnify and hold Cross-Claimants harmless for any of Cross-Defendants’ acts and
9
Plaintiffs’ alleged resulting injuries.
10
11 10. For apportionment;
12 11.  For damages associated with equitable estoppel;
13 12.  For reasonable attoreys’ fees and costs incurred in this action; and
14 13.  For such other and further relief as this Court may deem just and proper
15 under the circumstances.
16 v
DATED this _* _day of January, 2010.
17
18 KRAVITZ, SCHNITZER SLOANE,
19 & JOHNSON, CHTD.
" Wl
21 GARY E. SCHNITZER, ESQ. (NSB 395)
99 MICHAEL B. LEE, ESQ. (NSB 10122)
8985 S. Eastern Avenue, Suite 200
23 Las Vegas, Nevada 89123
Telephone:  (702) 222-4142
24 Facsimile:  (702) 362-2203
25 Attorneys for Defendants/Cross-Claimants
UI Supplies, Uninet Imaging and Nestor
26 Saporiti
27
28
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1 CERTIFICATE OF FACSIMILE AND MAILING
2 .
I HEREBY CERTIFY that on this day of January, 2010, | faxed and placed a
3
4 copy of the foregoing DEFENDANTS Ul SUPPLIES, UNINET IMAGING AND
5 NESTOR SAPORITI’S FIRST AMENDED ANSWER TO COMPI AINT,
6|1 COUNTERCLAIM, AND CROSS CLAIM in the United States mail, postage pre-paid,
7|| and addressed as follows:
8 Jeffrey R. Albregts, Esq. (NBN 0066) Byron L. Ames, Esq. (NBN 7581)
91| SANTORO, DRIGGS, WALCH, Jonathan D. Blum, Esq. (NBN 9515)
KEARNEY, HOLLEY & THOMPSON THARPE & HOWELL
10§| 400 South Fourth Street, Third Floor 3425 CIliff Shadows Parkway, Suite 150
Las Vegas, Nevada 89101 Las Vegas, Nevada 89129
| Tel:  (702) 791-0308 Tel:  (702) 562-3301
12 Fax: (702) 791-1912 Fax: (702) 562-3305
jalbregts@nevadafinn.com bames(tharpe-howell.com
13}| Antorneys for Plaintiffs jblum@tharpe-howell.com
Attorneys for Plaintiffs
14
15
o Kbtz g
17 An employee of KRAVITZ, SCHNITZER,
18 SLOANE, & JOHENSON, CHTD.
19 e , : .
O\ges\DATAVSaporiti adv Seaver\Pleadings\Answer to Complaint - 002 - 11172009 (First Amended).wpd
20
21
22
23
24
25
26
27
28
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BYRON L. AMES, ESQ. Frre D
2 || Nevada Bar No.: 7581 "
. 6 VINCENT J. KOSTIW, ESQ. M 3
3 | Nevada Bar No.: 8535 4 s3py 0
" | THARPE & HOWELL 3
4 || 3425 CIiff Shadows Pkwy., Suite 150
Las Vegas, Nevada 89129 ‘”//Z@f
5 [l (702) 562-3301 CLERK ox iz ,,,
Fax: (702) 562-3305 V Couz)
6 || bames@tharpe-howell.com
vkostiw@tharpe-howell.com
7 It Attorneys for Plaintiffs, IRA AND EDYTHE SEAVER
FAMILY TRUST, IRA SEAVER, CIRCLE CONSULTING CORPORATION
8
' DISTRICT COURT
9
CLARK COUNTY, NEVADA
10
11 | IRA AND EDYTHE SEAVER FAMILY )
TRUST, IRA SEAVER, CIRCLE ) ﬁ?’dﬁ \7
12 CONSULTING CORPORATION, ) Case No.:
)
13 Plaintiffs g Department: v / I
14| v g
15 LEWIS HELFSTEIN, MADALYN ) ARBITRATION EXEMPTION CLAIMED:
HELFSTEIN, SUMMIT LASER ) ACTION FOR DECLARATORY RELIEF,
16 I PRODUCTS, INC., SUMMIT ) AND PROBABLE JURY VALUE IN
TECHNOLOGIES LLC, UI SUPPLIES, ) EXCESS OF $50,000.00.
17 || UNINET IMAGING, INC., NESTOR )
SAPORITI and DOES 1 through 20, and )
18 ROE entities 21 through 40, inclusive, )
)
19 Defendants. ;
20
71 COMPLAINT
22
COME NOW Plaintiffs, IRA AND EDYTHE SEAVER FAMILY TRUST, IRA SEAVER,
23
CIRCLE CONSULTING CORPORATION (“Plaintiffs”) by and through the law firm of THARPE
24
& HOWELL, and hereby sue the Defendants for damages arising out of a series of commercial
25
transactions arising out of the transfer of property and other rights to Summit Technologies LLC. and
26
their subsequent transfer of property and other rights to UI Supplies and Uninet Imaging, Inc.
RECEI¥ED
APR 0 3280119
GLERRX OF THE §8¢AT
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THARPE & HOWELL
3425 Cliff Shadows Parkway

Suite 150
Las Vegas, Nevada 89129

S

W N W

10
11
12
13
14
15

17
18
19
20
21
22
23
24
25
26
27
28

Parties:
Plaintiffs:

1. Ira and Edythe Seaver Family Trust (“Seaver Trust™), is organized pursuant to the
laws of Nevada (“Seaver Trust”). I[ra Seaver (“Ira Seaver”) is a resident of the State of Nevada.
Circle Consulting Corporation (“Circle Consulting”) is aNevada Corporation whose principal place
of business is Clark County, Nevada.

Defendants:

2. Defendant Lewis Helfstein (“Lewis Helfstein) isaresident of New York. Defendant
Madalyn Helfstein (“Madalyn Helfstein”) is a resident of New York . Defendant Summit Laser
Products Inc. (“Summit Laser”) is a New York Corporation. Defendant Summit Technologies, LLC.
(“Summit”) is a New York Limited Liability Company. Defendant Ul Supplies (“UI") is a New
York Corporation. Defendant UniNet Imaging Inc.(“Uninet”) is a California Corporation with its
principal place of business in Los Angeles County. Defendant Nestor Saporiti (“Saporiti”) is a
resident of the State of California.

3. That the true names, identities or capacities, whether individual, corporate, associate,
or otherwise of the defendants, DOES 1 through 20, and ROE entities 21 through 40, are unknown
to the Plaintiffs, who therefore sues said Defendants by such fictitious names. Plaintiffs are
informed and do believe, and thereupon alleges, that each of the Defendants designated herein as
DOE is responsible in some manner for the events and happenings herein referred to. That Plaintiffs
will ask leave of this Court to amend this Complaint to insert the true names and capacities of said
Defendants DOES 1 through 20, and ROE entities 21 through 40, when same have been ascertained

by Plaintiffs, together with appropriate charging allegations, to join in this action.

General Defipitions:

4, Plaintiffs Ira Seaver and Circle Consulting are collectively referred to as the “Circle
Consultants.” Defendants Lewis Helfstein, Madalyn Helfstein and Summit Laser are collectively
referred to as the “Helfstein Defendants.” Defendants Ul, Uninet, and Saporiti are collectively

referred to as the “Uninet Defendants.” Seaver Trust, Ira Seaver and Circle Consulting are
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THARPE & HOWELL
Suite 150
Las Vegas, Nevada 89129

3425 Cliff Shadows Parkway

collectively referred to as the “Plaintiffs.”
Agreements:

5. On or about August 12, 2004, the Helfstein Defendants entered into an agreement with
Ira Seaver to form Summit with the Helfstein defendants maintaining management and control of
Summit but obtaining the approval from Ira Seaver for decisions concerning the capital structure of
Summit. In addition, Ira Seaver and/or the Seaver Trust was to receive $6,700 per month in
distributions from Summit subject to a $55,000 pre-tax profit; that Summit would enter into a
Consulting Agreement with Ira Seaver for an annual fee of $120,000 paid bi-monthly, with annual
$5,000 increases. Summit Formation Agreement - Exhibit “1.”

6. On or about September 1, 2004 the Helfstein Defendants entered into an Operating
Agreement with, among others, the Seaver Trust for the operation of Surnmit asa New York Limited
Liability Company. Summit Operating Agreement — Exhibit “2.” The Operating Agreement
provides for Summit’s maintaining records and providing an accounting, including providing
quarterly reports to its members. The Operating Agreement provides for obtaining 75% of its
members’ consent for changes in its capital structure. The Operating Agreement provides for
distribution of profits and net cash flow — 65% to Summit Laser and 35% to The Seaver Trust. The
Operating Agreement provides for consulting services and fees paid to Circle Consulting and Ira
Seaver of $120,000 per year with $5,000 annual increases and health insurance. The Operating
Agreement provides for the Helfstein defendants’ management and control of Summit,

7. On or about September 1, 2004, a Consulting, Non-Competition and Confidentiality
Agreement was entered into by Lewis Helfstein on behalf of Summit, and Ira Seaver, individually
and as President of Circle Consulting. The consulting agreement included, among other things,

payment of $125,000 per year paid monthly, with annual $5,000 increases; reimbursement of
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expenses, and; payments based on sale of laser printer chips. In exchange, Ira Seaver was to
exclusively perform services at the request of Summit, and Ira Seaver was to comply with
enumerated non-compete, non disclosure, and confidentiality obligations. Circle Consulting
Agreement — Exhibit “3.”

8. On orabout March 27,2007, an Agreement wasentered into by the Helfstein Defendants
on behalf of Summit, and Saporiti on behalf of Ul and Uninet. Under the Agreement, the Uninet
Defendants acquired certain assets and contract benefits, including rights and obligations to the
Circle Consulting Agreement. Summit Asset Sale Agreement (unsigned copy) — Exhibit “4.”

General Allegations:

9. The allegations in this complaint are based on the information and belief of the Plaintiffs,
Plaintiffs reserve their rights to amend the complaint as additional information is obtained through
investigation and discovery.

10. The Helfstein Defendants, Summit Laser, and Summit were acting on behalf of, and as
agents of each other; they acted in the course and scope of authority granted to the others and, that
such actions were ratified by each of them such that each should be. bound by the actions of the
others.

1. The Helfstein Defendants operated, managed and controlled Summit as their alter ego,
by among other things, co-mingling of funds, facilities, equipment and other assets of Summit,
creating and operating Summit as a mere shell, a disregard for corporate record-keeping, accounting
and other formalities, such that there is a unity of interest and ownership between Summit and the
Helfstein Defendants that the separate personalities do not really exist and an inequitable result will
occur if the acts in question are treated as those of Summit alone.

12. The Uninet Defendants were acting on behalf of, and as agents of each other; they acted

UIS 000021




THARPE & HOWELL

3425 Cliff Shadows Parkway

Suite 150
Las Vegas, Nevada 89129

[\

[ - L NV R O W

I I T S T S T T T S o S i GO
T B - P e = T R S L ¥ N Ut S R

in the course and scope of authority granted to the others and, that such actions were ratified by each
of them such that each should be bound by the actions of the others.

13, Saporiti operated, managed and controlled Uninet and Ul as his alter ego, and that
Uninet operated, managed and controlled Ul as its alter ego, by among other things, co-mingling of
funds, facilities, equipment and other assets of Ul and Uninet, that Ul and Uninet were mere shells,
that there was a disregard for corporate record-keeping, accounting and other formalities such that
there is a unity of interest and ownership between Ul, Uninet and Saporiti such that the separate
personalities do not really exist and an inequitable result will occur if the acts in question are treated
as those of Ul and/or Uninet alone.

Specific Allegations:

14.  Inorabout 2004 the Helfstein Defendants induced the Plaintiffs to enter into a series of
contracts, including those set forth in this complaint, that effectively led to the Plaintiffs transferring
all of their interests in and to National Data Center Inc., and Lasarstar Distribution Company Inc. to
the Helfstein Defendants for the purpose of starting a new company, Summit Technologies, LLC.
Summit was to be managed by the Helfstein Defendants. In exchange for entering into the
aforementioned agreements, the Plaintiffs were to receive from Summit scheduled cash distributions,
payments for consulting, and payments for the sale of computer chips. In addition, it was agreed that
the Helfstein Defendants would not relinquish control of the company without the approval of the
Plaintiffs’ or the re-purchase of the Plaintiffs interest.

15.  The Helfstein Defendants, while in control of Summit, operated it in a careless and
negligent manner, and in a manner intended to benefit the Helfstein Defendants personally. This
included their manipulating the activities of the company, as well its books and records. The

Helfstein Defendants and defendant Summit failed and refused to pay, or cause Summit to pay, the
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Plaintiffs any of the scheduled cash distributions or payment for sales of computer chips. In
addition, The Helfstein Defendants and defendant Summit failed and refused to pay, or cause
Summit to pay Circle Consulting pursuant to the terms of the Circle Consulting Agreement,

16.  The Helfstein Defendants, without obtaining approval from the Plaintiffs, entered into
the Summit Asset Sale Agreement wherein The Helfstein Defendants would sell, transfer and assign
certain assets of Summit to the Uninet Defendants, including Uninet’s assumption of certain
contractual rights and obligations of Summit. In exchange, Uninet provided a cash payment and
other consideration to Summit, and, entered into an agreement with Lew Helfstein whereby the
Uninet Defendants would pay Lewis Helfstein as a consultant,

17. As part of the Summit Asset Sale Agreement, the Uninet Defendants, as successor in
interest to Summit, assumed certain contractual rights and obligations of Summit, including the
consulting agreement between Circle Consulting and Summit. The Uninet Defendants took actions
and made representations to Ira Seaver and the trade that they obtained the rights to the Circle
Consulting Agreement, and that Circle Consulting and Ira Seaver were bound by it. In reliance on
the actions, representations and requests of the Uninet Defendants, Circle Consulting and Ira Seaver
complied with their obligations under the Circle Consulting Agreement. Circle sent invoices and
statements for work performed to the Uninet Defendants, who did not object, but simply failed to
respond.

18.  The Plaintiffs have fully performed and satisfied all of their obligations under the
agreements entered into 'with the Defendants, including the Summit Formation Agreement, the
Summit Operating Agreement and the Circle Consulting Agreement. However, the Defendants, and
each of" them, have breached the aforementioned agreements.

19.  The Plaintiffs have suffered damages that include, among other things, their failure to
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receive distribution payments pursuant to the Summit Formation Agreement and Summit Operating
Agreement, and failure to receive payments for consulting services or payment for sales of computer
chips from either Summit or the Uninet Defendants.

20.  The Helfstein Defendants breached the Summit Formation Agreement by failing, among
other things, to pay, or to have Summit pay, Ira Seaver $10,000 per month for any assets that
exceeded liabilities; failing to pay or have Summit pay Ira Seaver $6,700 per month in distributions
from Summit subject to a $55,000 pre-tax profit; and, failing to pay or have Summit pay Circle
Consulting the annual fee of $120,000 with annual $5,000 increases.

21.  The Helfstein Defendants and Summit breached the Summit Operating Agreement by
among other things, self dealing with respect to the assets and operations of Summit; failing to
properly maintain books and records or to provide an accounting of its financial activities; failing
to provide quarterly reports to its members; failing to obtain the consent of 75% of its members for
the asset sale to the Uninet Defendants; failing to distribute money as provided for under the
agreement; failing to pay the Circle Consultants $120,000 per year with $5,000 annual increases,
failing to pay for computer chips that were sold, and failing to provide health insurance,

22. The Uninet Defendants, breached the Circle Consulting Agreement by, among other
things, failing to pay the Circle Consultants $125,000 per year paid monthly, with annual $5,000
increases; reimbursement of expenses; and payments based on sale of laser printer chips.

23.  Plaintiffs are informed and believe, and herein allege that all relevant times the
Defendants, and each of them, acted with malice against Plaintiff’s that justifies the imposition of
punitive damages. This includes, but is not limited to, their acting with the intent to harm the
Plaintiffs by, among other things, secretly and purposely depriving Plaintiffs of contract benefits in

complete disregard for their contractual and other legal obligations to the Plaintiffs, as well as

UIS 000024



THARPE & HOWELL
3425 Cliff Shadows Parkway

Suite 150
Las Vegas, Nevada 89129

X 3 N R WN

O

10

12
13
14
15
16
17
18
19
20
21
2
23
24
25

27
28

intentionally exploiting the Plaintiffs property, assets, relationship and name for their own benefit.

FIRST CAUSE OF ACTION -

BREACH OF CIRCLE CONSULTING CONTRACT

(By Plaintiffs Circle Consulting and Ira Seaver against All Defendants)

24, Plaintiffs reincorporate paragraphs 1 through 23 as herein alleged.

25.  Plaintiffs Circle Consulting and Ira Seaver entered into the Circle Consulting
Agreement with the Helfstein Defendants and Summit. The Uninet Defendants, as successors in
interest to Sumimit, assumed the rights and obligations to the Circle Consulting agreement.

26.  Plaintiffs have performed all conditions, covenants and promises required on their
part to be performed in accordance with the terms and conditions of the Circle Consulting
Agreement and/or any non-performance is excused. This includes, but is not limited to,
satisfying all terms and conditions of the Circle Consulting Agreement with respect to all of the
Defendants.

27. The Helfstein Defendants and Summit, as well as their successors in interest the
Uninet Defendants, breached the agreement by failing to make payments as provided for under
the agreement. As a result of Defendants’ breach, Plaintiffs have been damaged in an amount in
excess of $10,000.00.

SECOND CAUSE OF ACTION

BREACH OF SUMMIT TECHNOLOGIES FORMATION AGREEMENT

(By Plaintiff Ira Seaver and the Seaver Trust and against Defendants Lewis Helfstein and
Madalyn Helfstein)

28.  Plaintiffs reincorporate paragraphs 1 through 27 as herein alleged.
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29.  Ira Seaver, on behalf of himself and the Seaver Trust entered into the Summit
Formation Agreement with the Helfstein Defendants. Ira Seaver and the Seaver Trust performed
all conditions, covenants and promises required on their part to be performed in accordance with
the terms and conditions of the Summit Formation Agreement and/or any non-performance is
excused.

30.  The Helfstein Defendants breached the agreement by amongst other things, failing to
seek authorization from Summit’s members for the Summit asset sale to Uninet, failing to make
payments and/or causing Summit to make payments as provided for under the Summit Formation
Agreement. As a result of Defendants’ breach, Plaintiffs have been damaged in an amount in
excess of $10,000.00,

THIRD CAUSE OF ACTION

BREACH OF SUMMIT TECHNOLOGIES QPERATING AGREEMENT

(By all Plaintiffs and against the Helfstein Defendants and Summit.)
31.  Plaintiffs reincorporate paragraphs 1 through 30 as herein alleged.
32.  The Plaintiffs entered into the Summit Operating Agreement with the Helfstein
Defendants and Summit. The Plaintiffs have performed all conditions, covenants and promises
required on their part to be performed in accordance with the terms and conditions of the Summit

Operating Agreement and/or any non-performance is excused.

33.  The Helfstein Defendants and Summit breached the agreement by failing to perform
under the agreement, including, but not limited to the making of payments to the Plaintiffs as
provided for under the agreement. In addition, neither Summit nor the Helfstein Defendants
obtained authorization from Ira Seaver for changes to the capital structure of Summit. As a result

of Defendants’ breach, Plaintiffs have been damaged in an amount in excess of $10,000.00.
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FOURTH CAUSE OF ACTION

BREACH OF FIDUCIARY DUTY

(By Plaintiffs Ira Seaver and the Seaver Trust against the Helfstein Defendants)

34.  Plaintiffs reincorporate paragraphs | through 33 as herein alleged.

35, Asamember and manager of Summit, Defendant Lew Helfstein and the Helfstein
Defendants had a fiduciary duty toward other members of Summit, including Ira Seaver and the
Seaver Trust. This duty includes, amongst other things, a duty to manage and operate Summit in
the best interests of all of its members; to operate the company in a professional and non-
negligent manner; to provide full and complete and regular accountings; and to pay the

company’s obligations to its other members pursuant to the Summit Operating Agreement.

36.  Plaintiff is informed and believes and herein alleges that amongst other things, Lew
Helfstein breached his fiduciary duties to Summit’s members, including Ira Seaver, by failing to
manage and operate Summit in the best interest of all of its members, including Ira Seaver; by
failing to operate the company in a professional and non-negligent manner; by failing to provide
full and complete and regular accountings; and by failing to pay the company’s obligations to its
other rﬁembers pursuant to the Summit Operating Agreement. As a result of Lew Helfstein and
the Helfstein Defendants breach of their fiduciary obligation, Ira Seaver has been damaged in an
amount in excess of $10,000.00.

FIFTH CAUSE OF ACTION

PROMISSORY ESTOPPEL

(By Plaintiffs Circle Consulting and Ira Seaver against the Uninet Defendants)
37.  Plaintiffs reincorporate paragraphs 1 through 36 as herein alleged.

38.  The Uninet Defendants made express and implied representations to induce Circle

10
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Consulting and Ira Seaver to believe that the Uninet Defendants has acquired rights to the
consulting agreement between Circle Consulting and Summit. This included, but was not limited
to, that Ira Seaver was to make himself available to consult with the Uninet Defendants, to
refrain from competing or taking actions adverse to the Uninet Defendants’ interest, and that
Circle Consulting was to comply with the non-compete and confidentiality provisions of the
Circle Consulting Agreement.

39.  Circle Consulting and Ira Seaver, in reliance on the express and implied
representations of the Uninet Defendants, fully complied with their obligations under the Circle
Consulting Agreement. However, the Uninet Defendants failed and refused to compensate Circle
Consulting and Ira Seaver as required under the Circle Consulting Agreement. As a result of the
above actions by the Uninet Defendants, Plaintiffs Circle Consulting and Ira Seaver have been
damaged in an amount in excess of $10,000.00.

SIXTH CAUSE OF ACTION

UNJUST ENRICHMENT

(By all Plaintiffs against the Uninet Defendants)

40.  Plaintiffs reincorporate paragraphs 1 through 39 as herein alleged.

41.  The Uninet Defendants obtained a variety of goods, services, rights and other
property directly and indirectly from the Plaintiffs for which the Plaintiffs were not compensated
for, but which the Defendants used, sold and/or otherwise exploited for their own interests. This
includes, but is not limited to the Uninet Defendants using intellectual property of the Plaintiffs,
as well as capitalizing on their relationship with the Plaintiffs and their use of Plaintiffs’
property.

42.  No attempt has been made by the Uninet Defendants to compensate the Plaintiffs,

11
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As a result, the Uninet Defendants have been unjustly enriched. As a result of the above actions
by the Uninet Defendants, Plaintiffs have been damaged in an amount in excess of $10,000.00.

SEVENTH CAUSE OF ACTION

ACCOUNTING
(By the Seaver Trust and Ira Seaver against Summit and the Helfstein Defendants)

43.  Plaintiffs reincorporate paragraphs 1 through 42 as herein alleged.

44. A fiduciary relationship existed between the Seaver Trust and Ira Seaver, and
Summit and the Helfstein Defendants. This relationship arouse out of, among other things,
Defendants’ membership in, and management responsibilities of Summit which required them to
fully account for Summit’s activities, assets, and its financial condition.

45, Summit and the Helfstein Defendants breached their fiduciary obligations by not
operating and managing Summit properly, and by failing to properly account for and report on its
financial conditions. As a result, a full and complete accounting of its activities is required in
order to ascertain its true financial condition.

EIGHTH CAUSE OF ACTION

DECLRATORY RELIEF
(By Plaintiffs against All Defendants)

46. Plaintiffs reincorporate paragraphs 1 through 45 herein alleged.

47.  Anactual controversy exists amongst and between all of the Plaintiffs and all of the
Defendants (the “Parties”) with respect to the rights, duties and obligations of the Parties under
the Summit Operating Agreement, the Circle Consulting Agreement, and the Summit Asset Sale
Agreement. A declaration of rights and obligations is necessary to eliminate controversies and

lack of certainty.
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NINTH CAUSE OF ACTION

BREACH OF IMPLIED COVENANT OF GOOD FAITH AND FAIR DEALING

(By Plaintiffs against All Defendants)

48.  Plaintiffs reincorporate paragraphs 1 through 47 herein alleged.

49.  That the Implied Covenant of Good Faith and Fair Dealing exists in every Nevada
contract.

50. That the Implied Covenant of Good Faith and Fair Dealing forbids arbitrary, unfair
acts by one party that disadvantage the other.

51.  That the acts of the Defendants have been arbitrary and unfair,

52.  That the acts of the Defendants have disadvantaged the Plaintiffs.

53.  That the Plaintiffs are entitled to damages in excess of $10,000.00.

TENTH CAUSE OF ACTION

ALTER EGO
(By Plaintiffs against All Defendants)

54.  Plaintiffs reincorporate paragraphs | through 53 herein alleged.

55. That the Helfstein Defendants and the Summit Defendant are influenced and
governed by each other and are so intertwined with one another as to be factually and
legally indistinguishable,

56.  That the Helfstein Defendants and the Summit Defendant have such a unity of
interest and ownership in one another, that they are inseparable from each other.

57.  That under the circumstances, the adherence to a fiction of separate entities would
sanction fraud and/or promote injustice.

58.  That the Saporiti Defendant and the Uninet and Ul Defendants are influenced and
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governed by each other and are so intertwined with one another as to be factually and
legally indistinguishable.

59.  That the Saporiti Defendant and the Uninet and Ul Defendants have such a unity of
interest and ownership in one another, that they are inseparable from each other.

60.  That under the circumstances, the adherence to a fiction of separate entities would
sanction fraud and/or promote injustice,

61.  That the Plaintiffs are entitled to damages in excess of $10,000.00,

RELIEF REQUESTED
FIRST CAUSE OF ACTION — BREACH OF CIRCLE CONSULTING AGREEMENT

1. Payment of fees due under the agreement.
2. Payment of pre-judgment interest.
3. Payment of contractual attorney fees and costs.

SECOND CAUSE OF ACTION — BREACH OF SUMMIT FORMATION AGREEMENT

1. Payment of compensation due under the Summit Operating Agreement.
2. Payment for the sale of computer chips.

3. Payment under the Circle Consulting Agreement.

4. General damages.

THIRD CAUSE OF ACTION - BREACH OF THE SUMMIT TECHNOLOGIES

OPERATING AGREEMENT
1. Payment of compensation due under the Summit Operating Agreement.
2. Payment for the sale of computer chips.
3. Payment under the Circle Consulting Agreement.
14

UIS 000031



THARPE & HOWELL
3425 Cliff Shadows Parkway
Suite 150
Las Vegas, Nevada 89129

N4 O W A W N

x

‘

4. General damages.
5. Attorney fees and costs

FOURTH CAUSE OF ACTION - BREACH OF FIDUCIARY DUTY

1. Payment of compensation due under the Summit Operating Agreement.
2. Payment for the sale of computer chips.

3. Payment under the Circle Consulting Agreement.

4. General damages.

S, Punitive damages.

FIFTH CAUSE OF ACTION - PROMISSORY ESTOPPEL
1, Payment of fees due under the Circle Consulting Agreement

SIXTH CAUSE OF ACTION - UNJUST ENRICHMENT

1. An Accounting,
2. Appraisal.
3. Payment of value received.

SEVENTH CAUSE OF ACTION - ACCOUNTING
1. An Accounting of the financial books and records of Summit.
EIGHTH CAUSE OF ACTION - DECLARATORY RELIEF
1. A declaration of the rights and duties of Circle Consulting and Ira Seaver as well as
all of the Defendants with respect to the Circle Consulting Agreement.
2. A declaration of the rights, duties and obligations of the Helfstein Defendants and
Summit under the Summit Operating Agreement.

NINTH CAUSE OF ACTION - BREACH OF IMPLIED COVENANT OF GOOD FAITH AND
FAIR DEALING

1. General Damages.

15
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2. Special Damages.
3. Payment of Attorney Fees and Costs,
TENTH CAUSE OF ACTION - ALTER EGO
1. A declaration that the entity Defendants are the Alter Ego of the individuals that

control them.

FOR ALL CAUSES OF ACTION

1. Attorney fees and costs as provided for by contract and statutes;

2. Pre-judgment interest;

3. Any other relief the Court deems appropriate.

DATED thiﬁ day of M 2009
THARPE AND HO
By:
BYRONE-AMESESO—

Nevada Bar No. 7581

VINCENT J. KOSTIW, ESQ.

Nevada Bar No. 8535

3425 Cliff Shadows Pkwy., Suite 150

Las Vegas, NV 89129

702.562.3301

Attorneys for the Plaintiffs

IRA AND EDYTHE SEAVER FAMILY TRUST
IRA SEAVER,

CIRCLE CONSULTING CORPORATION

16
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suMMI. Laser.‘Products Ine.

95 0rvﬂlé DrivOZa o htth/www summlﬁaser com

Bohemlz, NY 11716 Telephone (800) 221-3516
U.S.A. Fax (888) 7919188
" August 13,2004

Thig letter is binding agreemenit- be(ween Lewis Helfgtein. (LH), Madalyn Helfstein (MH)
and Ira Seaver and any company-or trust formed by him (IS), for the formation of a new business
entity, Summiit Technologies, LLC (LLE).“MH owis all the outstanding sharés-of Summiit Laser
Products, Inc. (Summit), a New York S-Cotpdration. IS owns all the outstanding shares of
Nationa] Data Ceater, Inc. a: Califérnia S; Corporation doing business es Graphic Technologios
Corp (NDC) and Lagerstar Distribufion Goip. (LDC) a Nevada S Cotporation.

A. Formation of the LLC: i

1. A new company named Summit Technologies LLC has been formed. MH will cause
Surimitto transfer all it assets and fiubilities to that entity for 6500 units out of a total of
10,000 units. MH shall provide appropriate-corporate resolutions to establish the transfer
and MH will warrant that she hashe authority to make such transfers

2. 18 will transfer $200,000 of NDC accounts receivable to the LLC for 3500 units of the
LLC. IS shall provide appropriate torporate resolutions to esteblish the transfer and IS
will warrant that }io has-the suthority to inake-such transfers.

3. 1S shall causé the balance of NDC assets and liabilitiés to be transferred as enumerated
in Schedule A attached, (All attichmenits-are made a-part hereof.). To the extent that the
net assets transferred shall excéed the liabilities, the-LLC shall incroase the amount to be
paid 10 IS in his consulting agreement at a rate of $10,000 per month without interest.
LH will plcdga his new interekt in LDC to IS until the fiill amount of the “excess equity
paymcnl’ is prid. The LLC will acquire-all NDC assets and assume liabilities which are
listed in & separats “Accounts. Payable Schedule”. The LLC waives the bulk sales notice
provisions of the California UCC,

4. The operating agreenent will ¢all for, amongwther things;

a. thatall corpomwdoclsxons witly the éxception of those enumerated in Sect 6.1
of the LLC operating agreement, shall be made by the majority owner of the
LLC.

b, The items in ScheduleB and C shall become part of the operating agreement
and shall not be iméhded mthputmnsent of all members,

c. IS’s 35% menthership mtcmt “shall ngt be-dihited for any reason to less then
25% and IS shallnéver be-Tequited to guarantee or indemnify any
indebtedness of the LLC,

d. LH shall not relinquish:¢ontrol of Summlt without IS approval or the
repurchase of 2500 unit of the LLC, from IS, whichever shall occur first.

e. All future equity disttibutions shall be caleulated s ifthe LLC is treated as a
Sub-chapter S.corpofation. An aniniis] Schedule of the Capital Account
changes shall be provided to €ach member.

IS 0000003
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£ Aninitial management cominitteeshall be established for the LLC consisting
- oft LH, IS; Steven HochﬁMaxk Qdoiber-Thomas and Michas] Josiah. This
group ghall be: rcspunsxblefdr the-day to- dzy operetion of the LLC.

5. The 36,700 per motith distribution; $71S, will bc‘pmd §0 lonig as'the LLC is experiencing
a monthly profit (EBTDA) in ‘excessiOf $55H Per inonth,

6. At the time-of the merger, the LLCghall establish-a nes line of credit with-its’ Bank.
The LLC shall pay off the-existinig} btk loans-of NDC- and purghase a certain note that
NDC has with Coates Blectrographic.Corp..in hig amount of $543,715, The LLC will
reduce the amotint of the note by 50%b phr@dfﬂxe cohsidetation for the assets. The
LLC will modify the note so as ot fake;ziy sotion to colleot until Jan 3; 2006. The
LLC shall tiold IS, His wife and of'a st established: byhnn, individuslly.and as an
officer and diretor 6f NDC, hariiifeséftony thepaymiet of the note.” In the event NDC
rectives commissions from Coates’ Eiectmgmplnw, the LLC may make claims for
repayment of the notes to the crtentof the commissions.

B. Summit Laser

After this transaction the shareholders of Summit will enter.into a shareholders agreement,
whereby, MCT, SH,-and MY will be permitfed 0. buy into the corporation-snnually, in the
following proportions: each will have the 1ight to-own 23%of Summit over aten year period. This
will cquate to 15% of the L1.C. The shamholdm will agrée that the Helfstein famnly will control
the Board of Directors, so long as either LH orMH hat anyliability on the company’s bank line of
credit.

C.  Laserstar (LDC)

LDC shall remain & separate Company owned 35% by 1S and 65% by LH. LH shall purchase his-:

65% for $10,000. LH acknowledges that LDC will have nicgligible book value at the time of the
purchase. IS shall be respousible for 100% ofdll-clainis made against LDC prior to LH’s purchas,
Tt shall contract with the LLCo provide chips on'a netvostbasis, LLC wilkhave the rights to all
prchsse all LDC’s prodnction-on an exclisive:babis: The direct g¥penses of LD shall be billed to
LLC. All products soldto LLC shall be Bt LDC‘S direkt-cost of thateridls: LH and IS shall sell
this company.to the LLC gs part of their buy ‘selli dgreemeiits, The-price shall be included in the
emount agreed upon in Schedule D:

D.  Consulting Agreement;

The LLC shall entér into a consulting agreement-withIS, “This.agreement'shall be for the
exclusive services of IS for 10 years at-an:annial’rate as ifidjcated in Schedule B: The agreement
shall call for an annual fes of $120,000,paid bi fonthly, The LLE will gross up thepaymenits to
cover the employer portion of FICA. The iigrestnent ékidll have.appropriate:non disclosure and
non competition clauses; and shalt contai the following languags with roference to IS’s duties
and responsiblhues “IS'shall provide existing toner lending formulas and expeitise while
continuing to improve existing formulations anttresearching formulations:for new toner printing
devices. Superviging the research and dwelopment of chxp technblogy as it related to torier
printing devices.” (fra, I would 5till welcome.you cxpandmg or-clarify this d¢fihition), This
agreement will have Nevada as the jurisdiction, and shall mclude ‘health insurance for IS and his
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dependants, cellular service and up to $500per. moth: for avéhicle arrdtaasonable insurance on
the vehicle, The cmwnl&ngshull cxwtptcompcbhvc aohvztyﬁw:&: the. Pollowing entities:
Tangerine Express, Raven Iidustries; uid bommissioiis o Cotés Eleétrographics. This
agreement shall bind the LL.C as to° this actiVity, The LLC has-easbling finguage at Sect 6.7.1:

E."  Chip Incentives:

The LLC will pay an incentive to EDC bas¢diipon chip.and reset sales. LEC will pay 20 cents for
each chip and 08 cents'for resets the compﬁnyhas mnnufactured and sold-up:t0-40,000 per month,
and 08 cents for cach one sold thereafter., These:shall be:aii avefage profit; by fhe LLC, of at least
$1.50 on each chip o $1:00. for*reset fortibifiicentive to be paid. 'I'hemonthlypmﬁt ghall be
based-upon the average-of profit for-the:previsys caleridi mofith. This paymient will'be made to
LDC. LDG shisll be responsible for. mcmﬁﬁ@meﬁmployees uged to develop:such chips and their
yar ond bomises if sopaid. The'LLC willigy aivintentive toS bised-upon chip-and reset sales.
LLC will pay 05 conts for each:chip-and 02isents for Feseis:the company has manufactured and
s0ld up t0-40,000 per month; and 02 cerits fdfigach ohe sofd theréafier. There.&hiall be an average
profit, by the LLC, of at ledst $1.50 on%ch*shlp or$1.00 for reset for the incentive to bo paid,
‘The monthly profit shall be based. apoi the: avdngo of profit forthe previous calendar month, This
payment will be made to IS, The LLC will sitiys:caloulate chip sales first for both LDC and IS,

F. Buy Out and Life Insurance

The three junior sharcholders in Simmiit Laserwxll be buying out 2 largs share of Madalyn
Helfstein's shares in Summit, This: will:akcwycm and ig to.commence in-2005. At the end of
this period the LLC stall buy.out LH shiaré ofEDC, the price of thik buy back shall be included in
the last annual payment of $120;000. “Whsifthat biry out is-completed; thenthey will purchase
2500 unit of IS’s in the-LLC and all 6fEDC At the-time this combined: buyout commences, 1S’s or
his Corporation will cease to eam the distributidn ort that 2500.units and. {hat shall go to the junior
shareholders of Summit. This buy out will bn'for $900,000 paid out for.10.years at $90,000 per
year inoromentally, plus any Incresse in IS‘s”AﬁJusted Cap:tal Account”iit-excess of $200,000
over the same ten year period: Within 12/mpiithis of e final $90,000 payient these three
sharcholders will buy. out-the-temuifing: 1,6&01m1t8ﬁum18\for$250 000'plusany jncreass in JS's
“Adjusted Capital Avcount” in-enéess of $200,000;4:dt5 inthide sl provsions-of Sphedute D, in
the event-of any incosistincies-tien- Schednle Diconttols, | 'I‘hmﬁa'thcy will purchese MH's 20%
of Summit for a lump sum of $250,000. 'rhcywm have 24 manths.front the last payment to IS to
complete this transaction with MH, I1S:will agree iii:the ¢vent ofhis death to léavs his interest in
the LLC to his wifc, snd his interest in IDC to B HIlel‘agmcm the event of his death to leave
his interest in LDC mlnsmfc,MH The catnpanymﬂpmchasctwn life.insurance on MH and
IS's wife in an amount equal to their total biry out sionaits, Seid Insurance to fund a fina) buyout
in the event of the death of eithér person ofitheir or théir spouses interest.

At the time of the initial and ﬁnal IS buy.outjany.increage.in his capital account as defined in the
buy out agreoment to be calculated-ag if tHe LLC was a sub chapm § corporation, shall be paid on
a one tenth annual basis. The same provigioh wilkapply to MH at the time of the final buy out,
and extend for S years.
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Payments under all buy out agreements shall liiited to distribution that are subject to bank
covenants and reduced by 50% for taxation ol the distribnitions.

Life insurance in the amount of $500,000 shail be purchased on eich junior sharcholder _
(MJ,SH,MCT) to be peid to their estate to cover-all interest they will have in Sutmit or the LLC.
. The emount of insurance on these shareholders:may b¢ increased as the Board of Directors of

Summit so determines.
G. Leases:

1S will enter into a lease for the-CA property:withenew LLC. This lease shall-be for 10 years with
a 10 option. Lease for building shall be.for-apfifoximatély 13,000:5q, f of fiver space and
approximately 2,000 5q. ft. loft space. This inchides the catire rear section:of the main building as
well a5 approximately 40% of the-front warehioiss section. A floor planmust be provided, NDC
Has two leases that will not be assumed by the'LLC for loédtions in Soranton PA-and Miami FL.

H.  Jurisdiction and Accounting:

All LLC agreements shall have an arbitration provision. Jurisdietion forthis agreement will be in
New York. The shareholders agree that GAAP will be used for all financial calculations required

in the agreement.
L Disclosure:

The only kitigation pending against NDC; Suminit or LDC-is a suit brought by Static Control
Corp. for copyright infringement. Both IS and LH are aware of this fitigation. The suit shalt
remain against NDC and Summit respectively.  There atc ho-other pending actions or government
claims against either party. NDC shall provideLLC with copies of aflleases:and other contracts
binding GTC. Both parties will give indemnity:clause to the LLC with 1egards to any tex liabilitics
of their respective companies and a warranty-as to fll disclosuie of accounts payable.
H  Disclosure of Confidential Information:
NDC will be providing Summit with it’s customer list. Inthe event that Summit, LH and MH fail
to finalize this transaction then they agree notio sell-or solicit any NDC customer on.the provided
list, which Summit hes not sold within 18 honths. This prohibition shal} last for a period of 2
month from termination of negotiations.. .

This document Lcttcr of understanding between the parties is herby exccuted on the date listed,

Date: *

72

Acl&:ow!edged by: Edythe T. Seaver
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Schedule A
TRANSFER AND VALUE OF NDC ASSETS:
A. See Exhibit 1 for an outline of the asset and liability transfer.
B. Definitions: .

1. Reduction mechanism: At thé time of Closing, a Schedule of Inventory, Accounts
Receivable and Fixed Assets; w111 bo prapared. In 120 days a-schedule of
uncolledted Actounts recewablé willbe prepared and thén 60-days later a schedule -
of unsaleable inventory prcpardd “Thiese amountswill be deducted from the
“Excess Inventory-amount swed'to IS in the consulting agreement,

2. Fixed Assets: Vatucd-at book.

3. Collestable Accounts Receivable: The value of all accounts receivable collected
within 120 days of the transfer.

4. Saleable Inventory: The currentinarket value of all inventory sold within six
months of transfer. (With an-$30,0600 exclusion for small parts and gores)

C. Summit shall have a net equity of $3%0{000 at the time of transfer. IS has the nght to have
Summits assets vatued in & similar marmer.

Schedule B Salaries of Executives and Consultant Fees for 2004
Management:

Steven Hecht $145,000

Mark Camber Thomas:$115,000

Mike Josisk $105,000

Consulting:
Lewis Helfstein §105,000
Ira Seaver $120,000
. These salarles shall increase $5,000 eachi yeat, so long a5 the compeny has met all its’ bauk
loan requirements.

Schedule € Annual Distributions Subjete-to:the terms of the LLC agreement and the
Bank Loan Agreement

Subject to the operating, agreement and. bank. loausy Dixhibutlonsshan be-made as-follows:

Mininmum Not Profit after tax | Msocdnmom Net profit after tax { - P ge Distribution of this segrment
$100,000 $300,000° . | . . 50%
$300,001 $600,0000 5%
$600,001 . + . 100%

Schedule D Buy Out Provisions (Attached)
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Schédulé D
BUY OUT of Ira Seaver's Intstest iri SUMMIT TECHNOLOGIES LLC

INITIAL POSITION 35%, 3500 Units

Membership Interestand Distributions réduced to 1000 uriits and 10% of Net Profits
at beginning of first payout year

Buy- Ouit'2500 units. to Comnience 12 month after-Mddalyh Helfstaln inltial buyout
from ‘Summit completed.

To the extent that the maribérs "adjusted capital account” exvoeds: $200,000, then
one tanth.of that excess shall be pdld atnually in monthly:Installinents, in addition.to
payrents.sat forth below. The balaficedire on the sale‘shall bergectred by the 2500
membeyshlp shares In the férm of-a- ptédga agreeinent.

Annual-payments shall-be.pald out.of cash’ ‘dishursements: from:the-LLC, reduced by
50% estimated taxes payable by ths: purchaslng metbers oh the distibutions.

Year Total
1 30,000 All interest in LBC
1 60,000
2 80,000
3 80,000
4 80,000
5 80,000
6 80,000
7 90,000
8 90,000
80,000
10 90,000
Totals 900,000

©

Memibership Interest &ind Distributions-rédiced to 1000 units and 10% of Not Profits
at beginning of first payout year,

ira Seaver will sell-the balance.of his 1000 unlts for:$250,000, plus the increase in
ira's capital account, computed from:the-data ofpurchase of the. 2500, membarship
sHares dbove. .Such amounts will be-paid 42 months dfter the final payment of the
2600 membiership shares.
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ASSET AND LIABILITY TRANSFER: * EXHIBIT 1

Jund Book Valus “Ba¥aa Trangaction
- NDG' . - for Tux:Purposes
Curpeut :
Cash in Bank - Wells Fargo 7,007 7,007
Accounts Recaivable 772,354 772354
(A?R exchanged for 3500 unls {200,000) (200,000) -
Inventory - GTC a7 128 971,128
Assetwid (50,000} {50,000)
TOTAL Current Assats 1,500,489 . 1,500,489
Flxed Azsoty . .
Equipmént & Fumiture 353,582 353,682
Accumulated Depreciation {256;623) (258,623)
Sofiware Comblned 58,847 58,847
TOTAL Fixed Asssts 155,708 165,706
Other Asgels
Prepaid Assets 54,597 54,597
TOTAL Other Assets 54,597 54,597
TOTAL Assets 1,710,752 1,710,792
Current Lisbilitles
Accounts Payable 701,258 701,258
TOTAL Curment Liabiliies 701,258 701,258
Loug-Teriji Iigbilities
First Regjional-Bank Loan 48,000 48,000
First Federal Note 233,333 233,333
Cosates:Note 553,716 276,858
TOTAL Long-Term Liabllities 835,048 §58,181
TOTAL Liabilities 1,538,306¢ 1,259,449
ull
Common Stock 1,500
Retained Eamings 582,888 451,344
Current Year {159,802)
TOTAL Equity 424 486 424,485 Sub total 481,344
) . ' Léss.Coates wid (276,858)
TOTAL Liabillies AND Equity 4’1’-,'960',792' | - Excgss Equity 174488
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LIMITED LIABILITY COMPANY OPERATING AGREEMENT
OF
SUMMIT TECHNOLOGIES, 1L1.C
LIMITED LIABILITY COMPANY
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Limited Liability Company Operating Agreement
of
SUMMIT TECHNOLOGIES, LLC

This Limited Liability Company Operating Agreement of the above, a limited liability

company organized pursuant to the New York Limited Liability Company Law, is entered into
and shall be effective as of the Effective Date, by and among the Company and the persons
executing this Agreement.

ARTICLE }
DEFINITIONS

For purposes of this Agreement (as defined below), unless the context clearly indicates

otherwise, the following terms shall have the following meanings:

1.1

1.2

1.3

1.4

1.5

1.6

1.7

1.8

Act. The New York Limited Liability Company Law and all amendments to the Act.

Additional Contribution. An additional Capital Contribution payable by the Members to
the Company pursuant to Article VIE

Additional Contribntion Shave. A Mewmber's proportionate share of an Additional
Contribution, (i) equal to the product of (A) such Member's Initial Sharing Ratio (set
forth in Schedule A to this Agreement) and (B) such Additional Contribution or (ii) as
otherwise agreed by the Mcmbers under Section 7.2,

Agreement. This Limited Liability Company Operating Agreement including all
amendments adopted in accordance with the Agreement and the Act.

Articles. The Articles of Organization of the Company, as amended from time to time,
and filed with the Department of Statc of New York.

Assipnee. A tansferee of a Membership Interest who has not been admitted as a
Substitute Member. . .

Bankrupt Person, A Person who; (1) has become the subject of an Order for Relief
under the United States Bankruptcy Code by voluntary or involuntary petition, or (2) has
initiated, either in an original Proceeding or by way of answer in any stare insolvency or
receivership Proceeding, an  action for liquidation, arrangement, composition,
readjustment, dissolution, or similar relief.

Business Day. Any day other than Saturday, Sunday or any legal holiday observed in the
State of New York.
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1.9

110

11

112

1.13

1.14

115

1.16

1.17

118

1.19

1.20

1.21

1.2

123

Capital Account. The account maintained for a Member or Assignee determined in
accordance with Article VI, :

Capitat Contribution. Any contribution of Property or services made by or on behalf of
a Member or Assignee.

Commitment. The Capital Contributions that a Member is obligated 10 make, including
a Member's Initial Capital Contribution and any Additional Contribution Share of a
Member. )

Company. The company named at begiming of this Operating Agreement, a linited
liability company formed under the laws of New York, and any suceessor limited liability
company.

Default Interest Rate. The prime rate published by the Walt Street Joumal for the last
Business Day on which 2 Commitment is payable.

Delinquent Member. A Member who has failed to meet the Commitment of that
Member.

Disposition (Dispose).. Any sale, assignment, cxchange, mortgage, pledge, grant,
hypathecation, or other transfer, absolule or as securily or encumbrance (including
dispositions by operation of law).

Dissociation, Any action which causes a Person to cease to be 2 Member as described in
Article X1 hereof.

Dissolntion Eveut, An event, the occurrence of which will result in the dissolution of the
Company under Article X1I.

Distribution, A transfer of Property to a Member on account of a Membership Interest
as deseribed in Article VI

Effective Date. The date of filing of the Articles of Organization or such other date as
set forth in the Articles of Organization.

Tax Year and Accounting Method: The tax year of the LLC shall be Jan 1 1o December
31. The LLC shall use the accrual methed of accounting.

Initial Capital Contribution. The Capital Contribution agreed to be made by the
Members as described in Article VL

Initia] Membership Interest. The Initial Membership Interest set forth in Schedule A.

Initin] Sharing Ratio. The Initial Sharing Ratio set forth in Schedule A.
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1.24

125

1.26

1.27

1.28

1.29

1.30

1.3%

1.32

1.33

1.34

Management Right. The right of 2 Member to panticipate in the management of the
Company, to vote on any matter, and to grant or to withhold consent or approval of
actions of the Company.

Member. A Corporation whose Shareholders have approved the Membership of the

Corporation, and where individual actions are indicated or defined, the Shareholders -

themselves shall be considered Members with regards to actions and responsibilities
define herein and Persons-becoming a Member, and 2 Substitute Member.

Membership Interest. The rights of a Member to Distributions (liquidating or
otherwise) and allocations of the profits, losses, gains, deductions, and credits of the
Company, and, to the extent permitted by this Agrezment, to possess and exescise
Management Rights.

Net Cash Flow. With respect to any fiscal period of the Company, all revenues of the
Company during that period decreased by (a) cash expendinures for operating expeanses,
{(b) capital expeaditures limited to $50,000 annvally, to the extent not made from
reserves, {c) reserves for contingencies and working capital, established in such amounts
as the Members may detzrmine, (d) repayment of principal on any financing and (¢)
taxes.

Organization. A Person other than a natural person, including without limitation
corporations (both non-profit and other corporations), partnerships (both limited and
general), joint ventures, limited liability companies, business trusts and unincorporated
associations, but the term does not include joint tenancies and tenancies by the entirety,

Person. An individual, trust, estate, or any Organization permitted to be a member of a
limited liability company under the laws of the Statc of New York.

.

Principal Office. The Principal Office of the Company set forth in Section 2.6.

Proceeding. Any administrative, judicial, or other adversary proceeding, including
withont limitation litigation, arbitration, administrative adjudication, mediation, and
appeal or review of any of the foregoing.

Property. Any property, real or personal, tangible or intangible, including money, and
any legal or equitable intefest in such property, but excluding services and promises to
perform services in the foture.

Schedule A. Schedule A to this Agreement setting forth the mame, address, Initial
Capital Contribution, mumber of Units, Initial Membership Interest and Initial Sharing
Ratio of each Member, and the Member designated as the Tax Matters Partner:

Sharing Ratio. With respect to any Member, as of any date, the ratio (expressed as a
percentage) of (i) such Member's Capital Contribution to (i) the aggregate Capital
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Contributions of all Members, or such other ratio as shall be agreed by all Members from
time to time. The Initial Membership Interest and Sharing Ratio of each Member is set
forth in Schedule A hereof, and Schedule A shall be amended as necessary to conform to
any changes thereof agreed to by the Members. In the event all or any portion of a
Membership Interest is transferred in accordance with the terms of this Agreement, the
transferee shall succeed to the Membership Interest and Sharing Ratio of the transferor to
the extent it relates to the transferred Membership Interest,

1.35 Substitute Member. An Assignee who has been admmcd to all of the rights of
membership pursuant to Section 10.3 of the Agreement.

1.36  Tax Characterization and Additional Tax Terms, It is intended that the Company be
characterized and treated as a parmership for, and solely for, federal, state and local
income tax purposes. For such purpose, (i) the Company shall be subject to all of the
provisions of Subchapter K of Chapter 1 of Subtitle A of the Code, (li) all references 10 a
"Partoer,” 1o "Partners™ and to the "Partnership” in this Apreement (including the
provisions of Section 7.4 and the provisions of Article VIII) ard in the provisions of the
Code and Tax Regulations cited in this Agreement shall be deemed to refer to a Member,

the Members and the Company, respectively. In addition, the following terms shall have
the following meanings:

1.36.1 Profits and Losses shall mean, for each Fiscal Year, an amount equal to the
Company's taxable income or loss for such Fiscal Year, determined in accordance with
Section 703(a) of the Code (for this purpose, all items of income, gain, loss, or deduction
required to be stated scparately pursuant to Section 703(a)(1} of the Code shall be
included in taxable income or loss), with the following adjustments:

1.36.1.1 Any income of the Company that is exempt from federal income tax and
not otherwise taken into account in computing Profits or Losses pursuant to this
Section 1.36(i) shall be added to such taxable income or loss;

1.36.1.2 Any expenditures of the Company described in Section 705(2)(2)(B) of the
Code or treated as Section 705(a)(2){B) of the Code expenditures pursuant to
Section 1.704-1(b)(2)(iv){(D) of the Tax Regulations, and not otherwise taken into

account in computing Profits or Losses pursuant to this Section 1.36(), shall be
subtracted from such taxable income or loss;

1.36.13 Notwithstanding any other provisions of this definition, any items which
are specxally allocated pursuant to Sections 84 or 85 shall not be taken into
account in computing Profits or Losses,

The amounts of the items of Partnership income, gain, loss, or deduction available to be specially
allocated pursuant to Sections 8.4 or 8.5 shall be determined by applying rules anatogous
to those set forth in clauses (i) through (iil) above.
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1.36.2 Tax Repulations shall mean the federal incore tax regulations promulgated by the
United States Treasury Department under the Code as such Tax Regulations may be
amended from time to time. All references herein to a specific section of the Tax
Regulations shall be deemed also to refer to any corresponding provision of succeeding
Tax Regulations.

1.37  Unit. One of the One Thousand units of Membership Interest that are authorized to be
issued under this Agreement. Each Unit represents 2 Membership Interest with an Initial Sharing
Ratio of onc tenth of percent { 0.1%), subject to adjustment as provided herein. A Unit is
divisible into fractional parts. References to Units herein shall be solely for the purpose of
certificating the Membership Interests authorized hereunder. Voting, the granting or withholding
of consents or approvals, and allocation of Profits and Losses and Distributions shall be made

pursuant to the applicable provisions of this Agreement without reference to the number of Units
held by Members.

ARTICLE I
_FORMATION

2.1 Organization., The Members hereby organize the Company as a New York
limited liability company pursuant to the provisions of the Act.

2.2 Agreement. For and in consideration of the mutual covenanis herein contained
and for other good and valuable consideration, the receipt and sufficiency of which is hereby
acknowledged, the Members executing the Agreement hereby apree to the terms and conditions
of the Agreement, &s it may from time to time be amended, It is the express intention of the
Members that the Agreement shall be the sole source of agreement of the partics, and, except to
the extent a provision of the Agreement expressly incorporates federal income tax rules by
referepee to sections of the Code or Tax Regulations or is expressly prohibited or ineffective
under the Act, the Agreement shall gover, ever when inconsistent with, or different than, the
provisions of the Act or any other law or rule. To the extent any provision of the Agresment is
prohibited or ineffective under the Act, the Agreement shall be deemed to be amended to the least
extent necessary in order to make the Agrecment effective under the Act. In the event the Act is
subsequently amended or interpreted in such a way to make any provision of the Agreement that
was formerly invalig valid, such provision shall be considered to be valid from the effective date
of such interpretation or amendment.

2.3  Name. The name of the Company is the name set forth at the beginning of this
Operating Agreement, and all business of the Company shall be conducted under that name.,

24 Tem. The Company shall be dissolved and its affairs wound up in accordance
with the Act and the Agreement on December 31, 2054 unless the term shall be extended by
amendment to the Agreement and the Articles, or unless the Company shall be sooner dissolved
and its affairs wound up in accordance with the Act or the Agreement.
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2.5  Registered Agent and Office. The registered agent for the service of process and
the registered office shall be that Person and location reflected in the Schedule A.. The
Members, may, from time to time, change the registered agent or officc through appropriate
filings with the Department of State of New York. In the event the registered agent ceases to act
as such for any reason or the registered office shall change, the Members shall promptly
designate a replacement registered agent or file a notice of change of address as the case may be.

26  Principal Office, The Principal Office of the Company shatl be located at:
The place designated in Schedule A

2.7  Publication. Within 120 days aficr the Effective Date, the Members shal] cause a
notice containing the substance of the Articles, in the form required by the Act, to be published

once in cach week for six successive weeks in two newspapers of the county in which the
Principal Office is located,

ARTICLEN
PURPOSE; NATURE OF BUSINESS

The business purpose of the Company is to engage in any and all business activities
permitted under the laws of the State of New York, This activity shall include the Distribution of
Supplies and Cartridges for printess.

The Company shall have the authority to do all things necessary or’ convenient to
accomplish its purpose and operate its business as described in this Article Il The Company
exists only for the purpose specified in this Article 1N, and may not conduct any other business
without the unanimous consent of the Members. The authority granted to the Mcmbers

hereunder to bind the Company shall be limited to actions necessary or convenient to this
business.

ARTICLE IV
ACCOUNTING AND RECORDS

4.1 Records to be Maintained, The Company shall maintain the following records at
the Principal Office:

4.1.1 a current list of the full name sct forth in alphabetical order and last known
mailing address of each Member, together with the information set forth on Schedule A
relating to each Member's Initial Capital Contribution, number of Units, Membership
Interest and Sharing Ratio; ’

4.1.2 a copy of the Articles apd all amendments thereto, together with executed copics

of any powers of attorney pursuant 10 which the Asticles or any such amendment has been
executed;
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4.13 acopy of the Company's federal, state and local income or information tax returns
and reports for the three most recent Fiscal Years;

4.1.4 acopy of this Agreement including all amendments thereto; and

4.1.5 the Company's books and records, including financial statements of the Company,
which shail be open to inspections by the Members or their agents at reasonable times.

4.2 Reports to Members. The Company shall provide reports, including a balance
sheet, statement of profit and loss, and a statement of cash flows, at least quarterly to the
Members and changes in Members' accounts, annually; at such time and in such manner as the
Members may determine reasonable.

43  Tax Returns and Reports, The Members, at Company expense, shall prepare
and timely file income tax returns of the Company in all jurisdictions where such filings are
required, and the Company shall prepare and deliver to each Member, within ninety (50) days
after the expiration of each Fiscal Year, and at Company expense, all information returns and
reports required by the Code and Tax Regulations and Company information necessary for the
preparation of the Members' federal income tax returns.

ARTICLEV
NAMES AND ADDRESSES OF MEMBERS

The names and addresses of the Members are as stated on Schedule A.

ARTICLE VI
. RIGHTS AND DUTIES OF MEMBERS

6. Management Rights, Management of the Company shall be divided into two
categories: Members Rights and Managers Responsibilities. Any matter that requires the vote or
consent of the Members shall be decided by the Members holding at least a majority of the
Moembership Interests except for the following:

6.1.1 The contro] of the Majority Member, Summit Laser Products, Inc. cannot be
changed without the consent of 75% of the Members,

6.1.2 The annual compensation of all Managers, Executives and Consultants is
established in Schedules B and C, except for $5,000 per year increases, and
canpot be changed without unanimous consent of all Members.

Payment of Bonuses may be authorized with the consent of at least 75% of all
Members, for Managers, Executives and Consultants, only if such bonuses are
given proportionately to all Members or their designess in ratio to their respective
Membership Interests.  If a Member is not a Manager, Executive or Consultant,
their proportionate share of Bonuses shall be paid as an additional Membership
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Distribution 10 such Member not receiving a proportionate share of Bonuses. In
the event a Membership Interest is owned by a Corporate Member, such
Corporate Member's percentage of Executive Bonuses may be paid ss directed by
such Corporate Members.

6.1.3 Any changes to the capital structure of the LLC will require consent of 75% of the
Members.

6.1.4 There shall only be one class of units issued unless agreed to by all Members.

6.1.5 In the event of the death of Lewis Helfstein, thrn the terms of Schedute D
shall supercede all other management rights.

6.2 Members Rights and Obligations Subject to the Sect, 6.1.1 and 6.1.2 any other matter that
requires the vote or consent of the Members shall be decided by the Members holding at teast a
.majority of the Membership Interests

6.2.1, any amendment to the Agreement or to the Anticles; except for changes to
the capital structure of the LLC

6.2.2. the sale of Com;.;a}ii,' Property other than in the ordinary course of busincsé;
6.2.3. the merger o;- .con;(;lidation of the Company with any other Person;

6.2.4. the continuation of the Company afier a Dissolution Event;

6.2.5. the borrowing of funds or the pledging, mortgaging or otherwise
encumbering of any Company Property, except in the ordinary course of
business, Except as provided herein, each Member or a shareholder of a
Member agrees 1o execute any and all documents, including personal
guarantees or indemnifications for the purpose of obtaining credit or bank
loans on behalf of the LLC. This shall include their spouse if necessary.
Any such person who fails to comply with this provision will forfeit their
interest in the LLC or Member, Ira Seaver, his spouse or any
trust formed by him or any company owned by him is
exempt from this provision.,

6.2.6 the admission of a new Member;

6.2.7 the requircment that Additional Contributions be made, Except that in any
eveat the membership percentage owned by Ira Seaver shall not falf below
25% without his consent or by the terms of a buy sell agreement.

6.2.8 the making of any elections or decisions related to the Tax Code or
Regulations or accounting practices.

6.2.9 the lending of money, investment and reinvestment of the Company's
funds, and receipt and holding of Property as security for repayment;
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6.2,10 the appointment of all Managers, The Members shall establish a
Schedule B which has designated the Chief Executive Officer and all
Managers, and have the right at any lime to dismiss, or replace any
Executive or Manager or add to the schedule.
6.2  Authority of Managers to Bind the Company.

- 6.3.1 Only the Chiefl Executive Officer of the Company shall have the authority to bind
the Company in any contract that exceed I month. His authority shall include:

{a) the institution, prosecution and defense of any Proceeding in the Company's name;

(b} the entering into of contracts and guaranties which run no losger then two years,
which incurs liabilities; other then borrowing of money, issuance of notes, bonds,
and other obligations, and the securing of any of its obligations by mortgage or
pledge of any of its Property or income;

{c) engaging accountants and attorneys or other professionals.

(d) te purchase of lability and other insurance to protect the Company’s business and
property;

6.3.2  Subject to Section 5.1, 6.2 and 6.3.1, all other Managers have the power, on
behalf of the Company, to do all things necessary or convenicnt to carry out the business and
affairs of the Company (as described in Article Iif), including, without limitation:

(a) the conduct of the Company's business, the maintenance of Company offices, and

, records .

(b) the hiring and appointment of cmployces of the Company, the defining of their
duties and the establishment of their compensation;

{£) The establishing of guality control and development protocols;

6.4  Liability of Members. No Member or Manager shall be liable as such for the
liabilities of the Company, ’

6.5 Indemnmification. A Member shafl indemnify the Company for any costs or
damages incurred by the Company as a result of any unauthorized action by such Member.

6.6  Representatiops and Warranties, Each Member, and in the case of a trust or
other extity, the person(s) exceuting the Agreement on behalf of the entity, hereby represents and
warrants to the Company and cach other Member that: (a) if that Member is an entity, it has
power 10 eater into the Agreement and to perform its obligations hereunder and that the person(s)
executing the Agreement on bebalf of the entity has the power to do s0; and (b) the Member is
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acquiring its interest in the Company for the Meanber's own account as an investment and
without an intent to distribute the interest. The Members acknowledge that their interests in the
Company have not been registered under the Securities Act of 1933 or any state securities laws,
and may not be resold or transferred without appropriate registration or the availability of an
exemption from such requirements.

6.7  Conflicts of Interest.

6.7.1 A Member shall not bc entitled to enter into transactions that may be
considered to be competitive with the Company, it being expressly understood that Members may
eater into transactions that are similar to the transactions into which the Company may enter.
Notwithstanding the foregoing, Members shall account to the Company and hold as trustee for it
any Property, profit, or benefit derived by the Member, without the consent of all of the other
Members, in the conduct and winding up of the Company business or from a use or appropriation
by the Member of Company Property including information developed exclusively for the
Company and opportunities expressly offered to the Company. Notwithstanding anything to the
contrary, the Company can enter into a separate agreement with' a Member to exempt certain
activity which otherwise may be deemed to be a conflict of interest,

6.7.2 A Member does not violate a duty or obligation to the Company mercly
because the Member's conduct furthers the Member's own interest. A Member may lend money
to and transact other business with the Company. The rights and obligations of a Member who
lends money to or transacts business with the Corpany are the same as those of a person who is
not a Member, subject to other applicable law. No transaction with the Company shall be
voidable solely because a Member has a direct or indirect interest in the transaction if the
transaction is fair and rcasonable to the Company.

6.8  Member's Standard of Care. Each Member shall discharge the Member's dulies
to the Company and the other Mcmbers in good faith and with that degree of care that an
ordinarily prudent person in a similar position would use under similar circumstances. In
discharging ils duties, a Member shall be fully protected in relying in good faith upon the records
required to be maintained under Article IV and upon such information, opinions, reports or
statements by any Person as to matters the Member reasonably believes are within such other
Person's professional or expert competence and who has been sclected with reasonable care by or
on behalf of the Company, including information, opinions, reports or statements as to the value
and amount of the assets, lisbilities, profits or losses of the Company or any other facts pertinent

1o the existence and amount of assets from which Distributions to Members might properly be *

paid. The Company shall indemnify and hold barmless each Member against any loss, damage
or expense (including attorneys’ fees) incurred by the Member as a result of any act performed or
omitted on behalf of the Company or in furtherance of the Company's interests without,
however, relieving the Member of liability for failure to perform his or her duties in accordance
with the standards set forth herein. The satisfaction of any indemnification and any holding
harmless shall be from and limited to Company Property- and the other Members shall not have
any personal liability on account thereof.
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ARTICLE VI
CONTRIBUTIONS AND CAPITAL ACCOUNTS

7.1 Initia} Contributions. Each Member shall make the Initial Capital Contribution
described for that Member on Schedule A at the time and on the terms specified in Schedule A
and shall perform that Member's Commitment, and shall receive the mmber of Units of
Membership Interest and Sharing Ratio described for that Member on Schedule A. The
Company shall issue certificates representing the Units subscribed for by the Members, No

Member shall have the right to withdraw or be repaid any Capital Contribution except as
provided in the Agreement.

7.2  Additional Contributions, In addition to the Initial Capital Contributions, the
Members shall make such Additional Contributions (in accordance with their respective
Additional Contribution Shares) as shall be determined with the consent of & majority of the
Members. Upon the unanimous agreement of the Members, the Members shall make such
Additional Contributions in accordance with such agreement. In the event the IRA and
EDYTHE SEAVER FAMILY TRUST does not make it’s proportionate share of Additional

Contributions, his Percentage Interest can be reduced to no Jess than a 25% Membership Interest,
subject to his buy out agreement.

7.3  Enforcement of Commitments, In the event any Member (2 Delinquent Member) fails
to petform the Delinquent Member's Commitment, the other Members shall give the Delinquent
Member a notice of such failure. If the Delinquent Member fails to perform the Commitment
(including the payment of any costs associated with the failure and interest at the Default Interest
Rate) within ten Business Days of the giving of such notice, the other Members may take such
action as they deem appropriate, including but not limited to enforcing the Commitment in the
court of appropriate jurisdiction in the state in which the Principal Office is located or the state of
the Delinquent Member's address as reflected in the Agreement. Each Member expressly agrees
to the jurisdiction of such courts but only for purposes of such enforcement. In no event shall
IRA AND EDYTHE SEAVER FAMILY TRUST owncrship percentage be reduced below 25%,
subject to his buy ont agreement

7.4  Capital Account, A separate capital account shall be maintained
for each Member,

741  Each Member's Capitat Account will be increased by:

(i) the amount of cash contsibuted by such Member to the Company;

(i) the Gross Asset Value of mil. personal, tangible and intangible property (other than
cash) contributed by such Member to the Company pursuant to Schedule [insert when
schedules are finalized];

(iii) allocations to such Member of Profits and other items of income or gain allocated
pursuant to Article VIII; and
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(iv}) the amount of any liabilities of the Company assumed by such Member or liabilities of
the Company that are secured by any property distributed to such Member.

7.4.2 Each Member’s Capital Account will be decreased by:
() the amount of cash distributed to such Member by the Company;

(ii) the Gross Asset Value of real, personal, ﬁngible and intangible propesty (other
than cash} distributed to such Member by the Company;

(iif) allocations to the Member of Losses and other items of deduction, loss or
expense allocated pursnant to Article VITI; and

(iv) the amount of any liabilities of such Member assumed by the Company or

liabilities of the Company that arc secured by any property contributed by such
Member.

74.3 In determining the amount of any linbility for tax purposes, Section 752(c)
of the Code and eny other applxcable provisions of the Code and Treasury Regulations will
apply.

144 In the event of a sale or exchange of all or part of an Interest, the Capital
Account of the Transferor shall become the Capital Account of the Transferee to the extent
it relates to the Interest so Transferred fn accordance with Treasury Regulations Section
1.704-1(®)(2)GAv)(D.

74.5 The manner jn which the Capital Accounts are ta be maintained pursuant
to this Section 7.4 is intended to comply with the requirements of Section 704(b) of the
Code and the Treasury Regulations promulgated thereunder, including Treasury
Regulations Section 1.704-1{b)(2)(iv), and shall be interpreted consistently therewith. If
the manncr in which the Capital Accounts are to be maintained pursuant to this Article
VII is required to be modified to comply with Section 704(b) of the Cede and the
Treasury Regulations thereunder, then, the method in which Capital Accounts are
maintained shall be modified to the minimum extent required fo comply with such
provisions and regulations.

7.5  No Obligation to Restore Deficit Balance. Except as required by law, no Member shall
be required to restore any deficit balance in its Capital Account.

7.6  Withdrawal; Successors. A Member shall net be entitled to withdraw any part of its
Capital Account or to receive any distribution from the Company, except as specifically provided
in the Agrecment or their respective buy sell agreement, and no Member shall be entitled to make
any capital contribution to the Company other than the Commitments. Any Member, including
any additional or Substitute Member, who shall receive an interest in the Company er whose
interest in the Company shall be increased by means of a transfer 1o it of alf or part of the
interest of another Member, shall have a Capital Account with respect to such interest initially
equal to the Capital Account with respect to such interest of the Member from whom such
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interest is acquired except as otherwise required to account for any step up in basis resulting from
a termination of the Company under Section 708 of the Code by reason of such interest transfer.

7.7 Interest, No Member shall be entitled to interest on such Member's Capital
. Contribution or on any Profits retained by the Company.

7.8  Investment of Capital Contributions. The Capital Contuributions of the
Members shall be invested in demand, moncy market or time deposits, obligations, securities,
investments or other instruments constituting cash equivalents, until such time as such funds shall
be used for Company purposes. Such investments shall be made for the benefit of the Company.

7.9  No Personal Liability. No Member shall have any personal liability for the
repayment of any Capital Contributions of any Member.

ARTICLE vIO
ALLOCATIONS AND DISTRIBUTIONS

8.1  Profits and Losses. Profits and Losses, and each item of Company income, gain,
loss, deduction, credit and tax preference with respect thereto, for each Fiscal Year (or shorter

period in respect of which such items are to be allocated) shall be allocated among the Members
as provided in this Article VIII.

82  Profils. After giving effect to the special allocations set forth in Sections 8.4 and
8.5, Profits for any Fiscal Year shall be allocated in the following order of priority:

8.2.1 First, to the Members, if any, who reccived any allocation of Losses under
Section 8.3(c), in proportion to (and to the cxtent of) the excess, if any, of @) the
cumulative -Losses allocated to such Members pursuant to Section 8.3(c) for all prior

Fiscal Years, over (ii) the cumulative Profits allocaied to such Members pursuant to this
Section 8.2

(=) for all prior Fiscal Years;

(t)  Second, to the Mcmbers, in proportion to (and to the extent of) the excess, if any,
of (i) the cumulative Losses allocated to each Member pursuant to Section 8.3(b) hereof
for alt prior Piscal Years, over (ii) the cunmlative Profits allocated 10 each Member
pursuant to this Section 8.2(b) for all prior Fiscal Years;

() Third, to the Menbers, in proportion to (and to the extent of) the excess, if any,
of (i) the cumulative Losses allocated to each Member pussusnt to Section B.3()(iD

hereof for all prior Fiscal Years, over (if) the cumulative Profits allocated to such
Member pursuant to this Section 8.2(c) for all prior Fiscal Years;

(@  Fourth, the balance of the Profits remaining, if any, among the Members, pro
raia, in proportion to their respective Sharing Ratios on the first day of business §5/35.
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8.3  Losses. After giving effect to the special allocations set forth in Sections 8.4 and
8.5, Losses shall be allocated as set forth in Section 8.3(a), subject to the limitation in Section
8.3(b) below, and, if applicable, as provided in Section 8.3(c).

8.3.1 Losses for any Fiscal Year shall be allocated in the following order of priority:

8.3.1.1 first, to the Members in proportion to and to the extent of the excess, if
any, of (A) the cumulative Profits allocated to each such Parmer pursuant to
Section 8,2(d) hereof for all prior Fiscal Years, over (B) the cumulative Losses

altocated o such Partnér pursuant to this Section B.3@)@ for all prior Fiscal
Years; and

8312 the balance, if any, among the Members in proportion to their respective
Sharing Ratios. .

8.3.2 The Losses allocated pursuant to Section 8.3(a) hereof shall not excesd the
maximur amount of Losses that can be 5o allocated without causing any Meruber to have
an Adjusted Capital Account Deficit at the end of any Fiscal Year. In the event some, but
not all, of the Members would have Adjusted Capital Account Deficits as a consequence
of an allocation of Losses pursuant to Section 8.3(z) hereof, the limitation set forth in this
Section 8.3(b) shall be applied on a Member by Member basis so as to allocate the

maximum permissible Losses to the Members under Section 1.704-1(b)(2Xii)(d) of the
Tax Regulations.

8.3.3 In the event that there are any remaining Losses in excess of the limitations set
forth in Section 8.3(b), such remaining Losses shall be allocated amoog the Members in
proportion to their respective Sharing Ratios on the first day of business 65/35.

8.4  Specinl Allocations. The following special allocations shall be made in the
following order:

8.4.1 Minimum Gain Chargeback. Except as otherwisc provided in Section
1.704-2(f) of the Tax Regulations, notwithstanding any other provision of this Article VI, if
there is 2 net decrease in Partnership Minimum Gain during any Fiscal Year, each Member shall
be specially allocated jtems of Company income and gain for such Fiscal Year (and, if necessary,
subsequent Fiscal Years) in an amount cqual to such Member's share of the net decrease in
Partnership Minimum Gain, determined in ‘accordance with Section 1.704-2() of the Tax
Regulations. Allocations pursuant 10 the previous sentence shall be made in proportion to the
respective amounts required 1o be allocated to each Member pursuant thereto. The items to be so
allocated shall be determined in accordance with Sections 1.704-2(f)(6) and 1,704-2()(2) of the
Tax Regulations. This Section 8.4(s) is intended to comply with the mininmm gain chargeback
requirement in Section 1.704-2(f) of the Tax Regulations and shall be interpreted consistently
therewith,

8.4.1 Partner Minimum Gain Chargeback. Except as otherwise provided in
Section 1.704-2()) of the Tax Regulations, notwithstanding any other provision of this Article
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VI, if there is a net decrease in Partner Nonrecourse Debt Minimum Galn attributable 102
Partner Nonrecourse Debt during any Fiscal Year, each Member who has a share of the Partner
Nonrecourse Debt Minimum Gain attributable to such Pariner Nonrecourse Debt, determined in
accordance with Section 1.704-2(3)(5) of the Tax Regulations, shall be specially allocated jtems of
Company income and gain for such Fiscal Year (and, if necessary, subsequent Fiscal Years) in
an amount equal to such Member's share of the net decrease in Pariner Nonrecourse Debt
Minimum Gain attributable to such Partmer Nonrecourse Debt, determined in accordance with
Section 1.704-2(i)(4) of the Tax Regulations. Allocations pursuant to the previous seatence shall
be made in proportion to the respective amounts required to be allocated to each Member
pursuant thereto.  The items o be so allocated shall be determined in accordance with Sections
1,704-2(3)(4) and 1.704-2()(2) of the Tax Regulations, This Section 8.4(b) is intended to comply
with the minimum gain chargeback requirement in Section 1.704-2(i)(4) of the Tax Repulations
and shall be interpreted consistently therewith. .

8.4.2 Qualified Income Offset. In the event any Member unexpectedly receives
any adjustments, allocations, or distributions described in Section 1.704-1(b)(2)(Ti)(d)(4), Section
1.704-1)(2)(i)d)(S), or Section 1.704-1(b)2)GNA)G) of the Tax Repulations, items of
Company income and gain shall be specially allocated to the Member in an amount and manner
sufficient to climinate, to the exjent:required by the Tax Regulations, the Adjusted Capital
Account Deficit of the Member as quickly as possible, provided that an allocation pursuant to this
Section 8,4(c) shall be made only, if and.to the extent that the Member would bave an Adjusted
Capital Account Deficit after all other allocations provided for in this Article VI have beea
tentatively made as if this Section 8.4(c) were not in this Agreement, '

8.4.3 Gross Income Allocation. In the event any Member has a deficit Capital
Account at the end of any Fiscal Year which is in excess of the sum of the amounts such Member
is deemed to be oblipated to restore pursuant to the penultimate sentences of Sections
1.704-2(g)(1) and 1.704-2()(5) of the Tax Regulations, each such Member shall be specially
allocated items of Company income and gain in the amount of such excess as quickly as possible,
provided that an allocation pursuant to this Section 8.4(d) shall be made only if and to the extent
that such Member would have a deficit Capita! Account in excess of such sum after all other
allocations provided for in this Article VIII have been made as if Section 8.4(c) and this Section
8.4(d) were not in this Agrecment. *

8.4.5 Nonrecourse Deductions. Nonrecourse Deductions for any Fiscal Year
shall be specially allocated among the Members in proportion to their Sharing Ratios.

8.4.6 Parmer Nonrecourse Deductions. Any Partner Nonrecourse Deductions for
any Fiscal Year shall be specially allocated to the Member who bears the economic risk of loss
with respect to the Partner Nonrecourse Debt to which such Partner Nonrecourse Deductions are
attributable in accordance with Section 1.704-2(i)(1) of the Tax Regulations,

8.4.7 Mandatory Allocations Under  Section  704(c) of the Code.
Notwithstanding the foregoing provisions of this Section 8.4, in the event Section T04(c) of the
Code or Section 704(c) of the Code principles applicable under Section 1.704-1(b)(2)Gv) of the
Tax Regulations require allocations of Profits or Losses in a manner different than that set forth
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above, the provisions of Section 704(c) of the Code and the Tax Repulations thereunder shall
control such allocations among the Members. Any item of Company income, gain, loss and
deduction with respect to any property (other than cash) that has been contributed by a Member
to the capital of the Company or which has been revalued for Capital Account purposes pursuant
to Section 1,704-)(b)2)(iv) of the Tax Regulations) apd which is required or permitted to be
allocated to such Member for income tax purposes undey Section 704(c) of the Code so as to take
into account the variation between the tax basis of such property and its fair market value at the
time of its contribution shall be allocated solely for income tax pwrposes in the manner so
required or permitted under Section 704(c) of the Code using the “traditional method” described
io Section 1.704-3(b) of the Tax Regulations; provided, however, that curative allocations
consisting of the special allocation of gain or loss upon the sale or other disposition of the
contributed property shalt be made in accordance with Section 1.704-3(c) of the Tax Regulations
to the extent necessary to eliminate any disparity, to the extent possible, between the Members'
book and tax Capital Accounts attributable to such property; further provided, however, that any
other method allowable under applicable Tax Regulations may be used for any contribution of

propeity as to which there is agreement between the contributing Member and the other
Members,

8.5  Curative Allocations. The allocations set forth in Sections 8.4 (a) through (g)
(the "Regulatory Allocations™) are intended to comply with certain requirements of the Tax
Regulations, It.is the intent of the Members that, to the extent possible, all Regulatory
Allocations shall be offset either with other Regulatory Allocations or with special allocations of
other items of Company income, gain, loss, or deduction pursuant to this Section 8.5.
Therefore, notwithstanding any other provision of this Article VI (other than the Regulatory
Allocations), the Members shall make such offsetting special allocations of Company income,
grin, loss, or deduction in whatever mamner it determines appropriate so that, after such
offsetting allocations are made, each Member's Capital Account balance is, to the exient
possible, equal to the Capital Account balance such Member would have had if the Regulatory
Allocations were not part of this Agreement and all Company jtems were allocated pursuant 1o
Sections 8.2 and 8.3, The Members (i) shall take into account future Regulatory Allocations
under Sections 8.4(a) and 8.4(b) that, although not yet made, are likely to offset other Regulatory
Allocations previously made under Sections 8.4(e) and 8.4(f) and (i) may reallocate Profits and
Losses for prior open years (or items of gross income and deduction of the Company for such
years) among the Members to the extent it is not possible to achieve such result with allocations
of items of income (including gross incoms) and deduction for the current year and future years.
This Section 8.5 shall control notwithstanding any reallocation or adjustment of taxable income,
taxable foss, or items thereof by the Internal Revemue Service or any other taxing authority,

8.6  Other Allocation Rules.

8.6.1 For purposes of determining the Profits, Losses, or any other item
aliocable to any period (including allocations to take into account any changes in any Member's
Sharing Ratio during a Fiscal Year and any transfer of any interest in the Company), Profits,
Losses, and any such other item shall be determined on a daily, monthly, or other basis, as
determined by the Members using any permissible method under Section 706 of the Code and'the
Tax Regulations thercunder.
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8.6.2 The Members are aware of the income tax consequences of the allocations
made by this Article VIIT and hereby agree to be bound by the provisions of this Article VI in
reporting their shares of Company income and loss for income tax purposes.

8.6.3 Solely for purposes of determining a Member's propartionate share of the
"excess nonrecourse lisbilities” of the Partnership within the meaning of Section 1.752-3(a)(3) of
the Tax Regulations, the Members' interests in Company Profits are in proportion to their
Sharing Ratios. . '

8.6.4 To the extent permitted by Section 1.704-2(h)(3) of the Tax Regulations,
the Members shall endeavor to treat distributions of Net Cash Flow as having been made from
the proceeds of @ Nonrecourse Liability or a Pariner Nonrecourse Debt only to the extent that
such distributions would cause or increase an Adjusted Capital Account Deficit for any Partner.

8.6.5 Except as otherwise provided in this Article VII, an allocation of
Company Profits or Losses to a Member shall be treated as an allocation to such Mcmber of the

same share of each item of income, gain, loss and deduction taken into account in computing
such Profits or Losses.

8.6.6 For purposes of determining the character (as ordinary income or capital
gain) of any Profits allocated to the Members pursuant to this Article VI, such portion of Profits
that is treated as ordinary income attributable to the recapmre of depreciation shall, to the extent
possible, be allocated among the Members in the proportion which (i) the amount of depreciation
previously allocated to each Member bears 1o (ii) the total of such depreciation allocated to all
Members. This section 8.6(f) shalf not alter the amount of allocations among the Members
pursuant to this Article VIII, but merely the characler of income so allocated.

8.6.7 Except for, arrangements expressly described in this Agreement, no
Member shall eater into (or permit any Person related to the Member to enter into) any
arrangement with respect to any liability of the Company that would result in such Member (or &
person related 10 such Member under Section 1,752-4(b) of the Tax Regulations) bearing the
economic tisk of loss (within the meaning of Section 1.752-2 of the Tax Regulations) with
Tespect 10 such Hisbility unless such arrangement has been approved by all Members. To the
exient a Member does not guarantee the repayment of any Company indebtedness under this
Agreement, the indebtedness should be allocated for purposes of Code Section 752 to those
guarenicing Members.

8.7  Distribution of Net'Cash Flow,

8.7.1 Amounts and Timing. Net Cash Flow shall be distributed to the Members in
proportion to their respective shares of Profits allocated to each of them for such: period (and
prior periods) under Section 8.2, to the extent that such amounts have not been distributed
previously under this Section 8.7. Such distributions, shall be made within 90 days of the end of

cach Fiscal Year to those persons recopnized on the books of the Company as Members or as
Assigness on the last day of such Fiscal Year.
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8.7.2 Amomts Withheld. Al amounts withheld pursuant to the Code and Tax
Regulations or any provision of any state or local tax law with respect to any payment,
distribution, or allocation to the Company or the Members shall be treated as amounts distributed
to the Members pursuant to this Section 8.7 for all purposes under this Agreement. The
Members are authorized to withhold from distributions, or with respect to allpcations, to the
Members and to pay over to sny federal, state, or local government any amounts required 1o be
so withheld pursuant to the Code and Tax Regulations or any provisions of any other federal,
state, or local law, and shall allocate any such amonnts to the Members with respect 1o which
such amount was withheld,

8.7.3 Draws for Payment of Estimated Taxes. The Company may pay to cach
Member a quarterly draw, not to exceed the amount reasopably necessary to provide for payment
by the Members of any federal, state and local estimated taxes with respect to Profits aliocated to
the Members pursvant to this Article VIII, and each such draw, if any, shall be treated as a loan
from the Company to each Member receiving such draw and shall be deerned repaid by reducing
the amount of each subsequent distribution to the Member receiving such draw pursuant to the
provisions of Schedule C. All equity calculations shall be made as if the company was a Sub §
corporation and an anoual accounting of any difference between this calculation and the
members” capital account shall be provided. '

ARTICLE IX
TAXES

9.1  Tax Matters Partner. The Member designated as such on Schedule A shall be
the Tax Matters Partner of the Company pursuant to Section 6231(a)(7) of the Code. Such
Member shall not resign as the Tax Matters Member unless, on the effective date of rsuch
resignation, the Company hag designated another Member as Tax Matters Member and such
Member has given its consent in writing to its appointment as Tax Matters Member., The Tax
Matters Member shall receive no additional compensation from the Company for its services in
that capacity, but all expeases incurred by the Tax Maners Member in such capacity shall be
borne by the Company. The Tax Matters Member is authorized to employ such accountants,
attomeys andagenrsasit,inilssolediscrcﬁon,ductminmisneccssaryLooruscﬁxlinthc
performance of its dutics. In addition, such Member shall serve in a similar capacity with respect
to any similar tax related or other election provided by state or local laws. The Tax Matters
Partner shall cause to be prepared and shall signalltaxmmrmofmcCompanyandmonitmany

governmental tax authority in any audit that such authority may conduct of the Company's books
and records or other documents.

9.2
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Mandatoery Section 754 Election. Upon a iransfer by a Member of an interest in the
Company, which transfer i3 permitted by the terms of this Agresment, or upon the death of.a
Member or the distribution of any Company Property to one or more Members, the Members,
upon the request of one or more of the transferees or distributees, shall canse the Company to file
an ¢lection on behalf of the Company, pursuant to Stction 754 of the Code, to cause the basis of
the Company's property to be adjusted for federal income tax purposes in the manner prescribed
in Section 734 or Scction 743 of the Code, as the casc may be. The cost of preparing such
clection, -and any additional accounting expenses of the Company occasioned by such election,
shall be bomne by such transferees or distributets. )

ARTICLEX
TRANSFER OF MEMBERSHIP INTEREST

10.1 Compliance with Securities Laws. No Unit of Membership Interest has been
registered under the Securities Act of 1933, as amended, or under any applicable state securities
laws. A Member may not transfer (a transfer, for purposes of this Agreement, shall be desmed
to include, but not be limited to, any sale, transfer, assignment, pledge, creation of a security
interest or other disposition) all or any part of such Member’s Units of Membership Interest,
except upon compliance with the applicable federal and state securities laws. The Members shall
bave no obligation 10 register any Member's Units of Membership Interest under the Securities

Act of 1933, a5 amended, or under any applicable state securities laws, or to make any exemption
therefrom availabk to any Member.

102 Transfer of Economic Interest. The right to.receive allocations of Profits and
Losses and to receive Distributions may not be transferred in whole or in part unless the
following terms and conditions have been satis{ied:

The transferor shall have:
(a) assumed all costs incurred by the Company in connection with the transfer;

(b) furnished the Company with a written opinion of counscl, satisfactory in form and
substance to counsel for the Company, that such transfer complies with applicable federal
and siate securities laws and the Agreement and that such transfer, for federal income tax
purposes, will not causc the termination of the Company urder Section 708(b) of the
Code, cause the Company to be treated as an association taxable as a corporation for
income tax purposes or otherwise adversely affect the Company or the Members; and

(c) complicd with such other conditions as the Members may reasonably require from
time to time,

Transfers will be recognized by the Company as effective only upon the close of business on the
last day of the caleadar month following satisfaction of the above conditions. Any transfer in
contravention of this Asticle X and any transfer which if made would cause 3 termination of the
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Company for federal income tax purposes under Section 708(b) of the Code shall be void ab
initio and incffectual and shall not bind the Company or the other Members.

103  Transfer of Membership Interest and Admission of Substitute Member,
Except for the right to receive allocations of Profits and Losses and to receive Distributions, a
Membership Interest of any Member may not be transferred in whole or in part, and a transferee

shall not have a right to hecome a Member unless the following ttrms and conditions have been
satisfied: )

10.3.1 A majority of the Members shall have consented in writing o the transfer and
substitution, which consent may be not arbitrarily withheld by any such Member;

10.3.2 The transferce shall have assumed the cbligations, if any, of the transferor to the
Company, including the obligation to fulfill the pro rata portion of the transferor's then
existing or subsequently arising Commitment allocable to the transferred Unit of
Mecmbership Interest or portion thereof; and

10.3.4 The transferor and the transferee shall have complied with such other
requirements as the non-transferring Members may reasonably impose, including the
conditions that (he transferee: ‘

10.3.4.1 adopt and approve in writing all the terms and provisions of the
Apgrecment then in effect; and

10.3.4.2 pay such fees as may be reasonablc to pay the costs of the
Company in effecting such substitution,

104 Status of Traosferee. A transferee of a Unit of Membership Interest who is not a
Substitute Member shall be entitled only to receive that share of Profits, -Losses and
Distributions, and the return of Capital Contribution, to which the transferor would otherwise be
entitled with respect 1o the interest transferred, and shall not have the rights of 2 Member of the
Company under the Act or this Agreement inchuding without Jirmitation the right to obtain any
information on account of the Company's transactions, to inspect the Company's books or to vote
with the Members on, or to grant or withhold consemts or approvals of, any matter, The
Company shall, however, if a transferee and transferor jointly advise the Company in writing of
a trensfer of the Unit of Membership Interest, fumish the transferee with pertinent tax
information at the end of each Fiscal Year. .

10.5 Death, Dissolution, Bankruptcy or Incompetency of a Member. Upon the
death, dissolution, adjudication of bankruptcy or adjudication of incompetency of a Member,
such Member's successors, executors, administrators or legal representatives shall have all the
rights of a Member (except as provided by Ihe last sentence of this Section 10.5) for the purpose
of settling or managing such Member's estate, including such power as such Member possessed
to substitute a successor as a transferer of such Member's interest in the Company and to join
with such transferee in making the application to substitute such transferes as a Member.
However, such successors, executors, administrators or legal representatives will not have the
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right to become a Substitute Member in the place of their predecessor in interest unless all of the
other Members shall so consent as provided in Section 10.3(a) hereof,

10.6 Dispositions not in Compliance with this Article Void, Any attempted
Disposition of a Unit of Membership Interest, or any part thereof, not in compliance with this
Article shall be void ab initio and ineffectual and shall not bind the Company.

10.7 Family and Affiliate Transfers, The Membership Interest of any Member may
be wansferred without the prior written consent of all Members, “upon consent of the
Managers, which shall not be unreasonably withheld, by the Member (§) by inter vivos gift or
by testamentary transfer to any spouse, child or grandchild of the Member; or to a trust for the
benefit of the Member or such spouse, child or grandchild of the Member; or (i) to any
Affiliate of the Member; it being agreed that in executing this Agreement, each Member has
consented to such transfers.

ARTICLE X1
DISSOCIATION OF A MEMBER

111  Dissociation. A Person shall cease to be a Member upon the happening of any of
the following events:

11.2.1 the withdrawal of a Member;
11,2.2 the bankruptcy of a Member;

11.2.3 in the case of a Member who is a natural person, the death of the Member or the
catty of an order by a court of competent jurisdiction adjudicating the Member
incompedent to manage the Member's personal estate;

11.2.4 in the case of 2 Member that is a trust or who is acting as a Member by virte of

being a trustee of a trust, the termination of the trust {but not merely the substitution of a
new trustee);

11.2.5 in the case of a Member that is a separate Organization other than a corporation,
the dissolution and commencement of winding up of the separate Organization;

11.2.6 in the case of a Member that is a corporation, the filing of a certificaie of
dissolution, or its equivalent, for the corporation or the revocation of its charter: or

11.2.7 in the case of a Member that is an estate, (he distribution by the fiduclary of the
estate's cntire interest in the Company.

112 Rights of Dissociating Member. Dissociating Members shall have only those
rights specifically set forth in a separate buy sell agreement made among the Members. Any
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amounts due a dissociating Member shall be reduced by any damages sustained by the Company
as a resuit of the Member's Dissociation.

ARTICLE XI1
DISSOLUTION AND WINDING UP

12.1 Dissclution. The Company shall be dissolved and its affairs wound up, upon the
first 1o ocour of any of the following events (each of which shall constitute a Dissolition Event):

12.1.1 the expiration of the term of the Agreement, unless the Company is continued
with the consent of al} of the Members;

12.1.2 the unanimous written consent of all of the Members:

12.1.3 at any time when there is but one Member, the Dissociation of such Member, or
the transfer of all or part of the Membership Interest of such Member and the admission
or attempted admission of the transferes of such interest as a Substitute Member.

122 Effect of Disoluﬂoln. Upon dissolution, the Company shall not be terminated
and shall continue until the winding up of the affairs of the Company is completed and a
certificate of dissolution has been issued by the Secretary of State of New York.

12.3  Distribution of Assets on Dissolution. Upon the winding up of the Company,
the Members acting together or such Person(s) designated by the Members represepting at least a
majority of the Members' Sharing Ratios) shall take full account of the assets and lisbilities of the
Company, shall liquidate the asscis (unless the Members determine that a distribution of any
Company Property in-kind would be more advantageous to the Members than the sale thereof) as
promptly as is consistent with oblaining the fair value thereof, and shall apply and distribute the
proceeds therefrom in the following onder:

12.3.1 first, to the payment of the debts and liabilities of the Company to creditors,
including Members who are creditors, to the extent permitted by law, in satisfaction of

such debts and liabilities, and to the payment of necessary expenses of liquidation;

12.3.2 second, to the setting up of any reserves which the Members may deem necessary
or appropriate for any anticipated obligations or contingencies of the Company arising out
of or in connection with the operation or business of the Company. Such reserves may be
paidovcrbytthcmbcrswanmnwagmtoruusweselxwdbytthunbmmbe
-disbursed by such escrow agent or trustes in payment of any of the aforementioned
obligations or contingencies and, if any balance remains at the expiration of such period
as the Members shall decm advisable, shall be distributed by such escrow agent or trustee
in the manner hereinafier provided;

12.3.3 then, to the Members in accordance with positive Capital Account balances taking
into account al! Capital Account adjustments for the Company's taxable year in which the
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liquidation occurs. Liquidation proceeds shall be paid within 60 days of the end of the
Company's taxable year in which the liquidation occurs. Such distributions shall be in

cash or Property (which nced not be distributed proportionately) or partly in both, as
determined by the Members.

If at the time of liguidation the Members shall determine that an immediate sale of some

or all Company Property would cause undue loss to the Members, the Members may, in
order to avoid such loss, defer liquidation,

124 Winding Up and Filing Articles of Dissolution. Upon the commencement of the
winding up of the Company, articles of dissolution shall be delivered by the Company to the
Secretary of State of New York for filing, The anicles of dissolution shall set forth the
information required by the Act. The winding up of the Company shall be completed when all
debts, liabilities, and obligations of the Company bave been paid and discharged or reasonably
adequate provision therefor has been made, and all of the remnining Property of the Company
has been distributed to the Members,

. ARTICLE XX
MISCELLANEOUS

13.1 Notices. Notices to the Company shall be sent to the Principal Office of the
Company. Notices to the Members shall be sent to their addresses set forth on Schedule A. Any
Member may requirc notices to be sent to a different address by giving notice to the other
Members in accordance with this Section 13.1. Any notice or other communication required or
permitied hereonder shall be in writing, and shall be deemed to have been given with receipt
confirmed if and when delivered personally, given by prepaid telegram or mailed first class,
postage prepaid, delivered by courier, or sent by facsimile, 10 such Members at such address.

132" Headings. All Article and section headings in the Agreement are for convenience
of reference only and are not intended to qualify the meaning of any Article or section.

13.3 Entire Agreement. This Agrecment together with the schedules and appendices
attached hereto constitutes the eatire agreement between the parties and supersedes any prior
agrecment or understanding between them respecting the subject matter of this Agrecment.

13.4 Binding Agreement. The Agreement shall be binding upon, and imure to the
bepefit of, the parties hereto, their successors, heirs, legatees, devisees, assigns, legal
representatives, executors and administrators, except as otherwise provided herein.

13.5 Saving Clause. If any provision of this Agreement, or the application of such
provision to any Person or circumstance, shall be held invalid, the remainder of this Agreement,
or the epplication of such provision to Persons or circumstances other than those as to which it is
held invalid, shall not be affected thereby. If the operation of any provision of this Agreement
would contravene the provisions of the Act, such provision shall be void and insffectual.
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13.6 Counterparts. The Agreement may be executed in several counterparts, and all
so executed shall constimie onc agreement, binding on all the parties hereto, even though all
parties arc not signatory to the original or the same counterpart. Any counterpart of the
Agreement shall for all purposes be deemed a fully executed instrument.

13.7 Governing Law. The Agreement shall bc governed by and construed in
accordance with the laws of the State of New York.

13.8  No Membership Intended for Nontax Purposes. The Members have formed the
Company under the Act, and expressly do not intend hereby to form a partnership, either general
or limited, under the New York Partnership Law. The Members do not intend to be partners one
to another, or partners as o any third party. To the extent any Member, by word or action,
represcals to another person that any Member is a partner or that the Company is a partnership,
the Member making such wrongful representation skall be liable to any other Members who incur
personal liability by reason of such wrongful representation,

13.9  No Rights of Creditors and Third Parties under Agreement. The Agreement is
entered into among the Company and the Members for the exclusive benefit of the Company, its
Members, and their successors and assignees, The Agreement is expressly not intended for the
benefit of any creditor of the Company or any other Person. Except and only 1o the extent
provided by applicable statute, no such creditor or any third party shall have any rights under the
Agreement or any agreement between the Company and any Member with respect to any Capitat
Contribution or otherwise.

13.10 General Interpretive Principles. For purposes of this Agreement, except as
otherwise expressly provided or unless the context otherwise requires:

(@  the terms defined in this Agreement include the plural a5 well as the singolar, and
the use of any gender herein shall be deerned 1o include the other gender;

(b)  accounting terms not otherwisc defined herein have the meanings given to them in
the United States in accordance with gencrally accepted accounting principles;

(&)  references berein to “"Sections”, “paragraphs”, and other subdivisions without
reference to a document are to designated Sections, paragraphs and other subdivisions of
this Agreement;

(@  arcference to a paragraph without further reference to a Section is a reference to
such paragraph as contained in the same Section in which the reference appears, and this
rule shall also apply to other subdivisions;’

® the words "herein®, "hereof”, “hereunder” and other words of similar import refer
1o this Agreement ag a whole and not to any particular provision; and

63 the term “include” or “including® shall mean without limitation by reason of

enumeration.
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IN WITNESS WHEREOF, the parties hereto have hereunto set their hands and seals as

of the Effective Date,

Summit Laser Products, Inc

o2 plofr=

By: Lewis Helfstein, Presidént

Ira and Edythe Seaver Family Trust

oo G Trushet

By: Ira Seaver, Co-Trustee

Sepiember 1, 2004

By: Edy

-y

Seavet, Co-Trustee
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SCHEDULE A
CAPITOL CONTRIBUTIONS

Name and Addyess of Mcmber Value of initial | No. of Units | Initial Membership Interest
capitol Contribution . and Sharing Ratio
Summit Laser Products, Inc. $340,000* 6,500 65%
95 Orville Drive, Bohemia, NY .
(Ira Seaver Trust) $560,000%* 3,500 35%
* Consists of all Summit Laser Products, Inc Assets and Liabilities’
** Consists of Accounts Receivable
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SCHEDULE B
EXECUTIVE SALARIES AND CONSULTANT FEES
Management: 2004
Steven Hecht $145,000
Mark Camber Thomas $115,000
Mike Josish $115,000
Consulting: 2005

Lewis Hel{stein $110,000
Ira Seaver $120,000

These salaries shall increase $5,000 each year, so long as the company bas met all its® bank
loan requiremeats.

All Managers and Consultants listed in Schedule B shall be provided health insurance by the
LLC, so long as they are employed or have any equitable interest in the LLC.
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Annual Distributions are Subject to the terms of the LL.C agreement and the
Baunk Loan Agreement.

Subject to the operating agreement and bank loans, Distributions shall be

made as follows:

SCHEDULE C
ANNUAL DISTRIBUTION

Minimum Net Maximum Net Percentage Distribution of
Profit aftertax profit after tax this segment
$100,000 $300,000 50%
$300,001 $600,000 75%
$600,001 + 100%
28
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CONSULTING & NON-COMPETITION AGREEMENT

This AGREEMENT, dated as of September 1, 2004, is made between Summit
Technologies, LLC (“Company™), a New York limited liability corporation and Circle Consulting

Corporation (“Consultant”), a Nevada corporation, having a place of busi{less at 2407 Ping Drive,

Henderson, NV 89074,

WITNESSETH:

WHEREAS, the Company has, pursuant to a certain Agreement of
Contribution doted ScptemberY,QZO%: acquired certain assets of National Data Center, Inc.
{(“NDC") and,

WHEREAS, the principal of Consultant is thoroughly familiar with the
business operations of NDC; and

WHEREAS, as a condition of contribution of the business and assets of

, NDC to the Company, the Company agreed to retain the services of the Consultant fora

fixed fec over a period of time and the Consultant has agreed to render such services to the
Company; and

WHEREAS, the Company wishes to retain Consultant to render such services
to the Company and its affiliates and the Consultant wishes to render such services, all on the

terms and conditions hercinafler set forth;

NOW, THEREFORE, the partics hereto agree as follows:
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1. Engagement,

The Company hereby engages Consultant and Consultant’s hereby accept
such engagement upen the terms and conditions hereinafier set forth.
2. Term.

The Consultant will be bound by this on the date first above written and
payment pursuant to this agreement shall commence Jan 1, 2005 and shall continue
until December 31, 2014, unless otherwise terminated pursuant to Section 9.

3. Compensation.

3.1 For all services rendered and covenants given by Consultant under this
Agreement, the Company shall pay Consultant an initial annual fee of $125,000, paid
monthly. The payment shall be increased by the Federal Employment tax expense as
indicaled in Schedule A. This fee shall be increased $5,000 each year, beginning on
January 1, 2006, and annually on January 1 cach year thereafler.

3.2 In addition to the annual fee, the consultant will be reimbursed by the
LLC for certain other reasonable expenses, including cell phone usage, auto,
insurence and medical coverage. ,

3.3 In addition to the above, LLC will pay Consultant 05 cents for each chip
and 02 cents for rescts the company has manufactured and sold up to 40,000 per
month, and 02 cents for cach one sold thereafter, There shall be an average profit, by
the LLC, of.at lcast $1.50 on cach chip or $1.00 for reset for the incentive to be paid.
The monthly profit shall be based upon the average of profit for the previous calendar
month. This payment will be made to Consultant quarterly. The LLC will calculate
chip sales first, arriving at maximum units of 40,000 per month, in caleulating

payments.
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3.4 Additional payments. A payment of ten thousand dollars per month shall

be made until a total of § is made.

4. Services to be Rendered.

Consultant shall be engaged in rendering consulting services to the Company
and to the Managers of the Company, in connection with the operations the business
acquired by the Company from NDC, including improvcmcpt on existing
formulations and developing new formulations for new toner printing devices, Also
included shal be the supervision , research and development of microchip technology
as it relates to toner printing devices.

The Consultant has entered into an agreement with Ira Seaver for his
exclusive service for a term to run concurrent with this Agreement and will furnish
the services of Ira Seaver to perform the services required by this contract.

5. Extent of Services,

Consultant, shall from time to time, make available to the Company, the
Consultant’s employees, including its President, Ira Seaver on an exclusive basis, to
the extent reasonably necessary to enable Consultant to render the services required
hereby. Consultant and its employces, if any, shall devote such portion of their
business time, attention, and cnergies to the business of the Company and its affiliates
25 shall be necessary to render services hereunder, as determined by Consultant in its
reasonable discretion.

6. Disclosure of Information.

Consultant, recognizes and acknowledges that the trade secrets of the

Company and ils affiliatcs and their proprietary information and procedures, as they

may exist from time to time, are valuable, special, and unique assets of the
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Co.mpany’s business, access to and knowledge of which are essential to performance
of the Consultant’s duties hereunder, Except to the extent required in order for the
Consultant to carry cut and perform the terms of this Agreement, Consultant, will not,
at any time during the term of this Agreement disclose, in whole or in part, such
secrets, information or processes to any person, firm, corporation, association or other
entity for an.y reason or purposc whatsoever, nor shall they make use of any such
property their own purposes of benefit of any firm person or corporation, or other
entity (except the Company) under any circumstances during the term of this
Agreement; provided, that these restrictions shall not apply to such secrets ,
information, and processes which are in public domain (provided that Consultant was
not responsible, directly or indirectly, for such secrets, information or processes
entering the public domain after the date hereof without the Company’s written
consent). Consultant agrees to hold as the Company’s property, all memorande,
books, papers, letters, and other data, and all copies thercof and there from, in any
way relating to the Company’s business and affairs, whether made by him or
otherwise coming into his possession, and on termination of hig employment, or on
demand of the Company, at any time, to deliver the same to the Company.

7. 7. Agreement id Competition.

7.1 Consultant acknowledges and agrees that during the term of this
Agreement, it will not in any way, directly or indirectly, whether for its account or for
the account of any.other person, firm, or company engage in, represent, furnish
consulting services to, be employed by, or have any interest in (whether as owner,
principal, dircctor, officer, pariner, agent, consultant, stockholder, otherwise) any

business which manufacturers, sells or distributes parts and supplies for the
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remanufacturing of business machine toner cartridges in competition with the
Company or refills business machines toner cartridges. Further, Consultants shall
knowingly induce or attempt to induce any person or entity which is a customer of the
Company or any of its subsidiaries at any time during the term of this Agrecment to
cease doing business, in whole or in part, with the Company or such subsidiary, or
solicit or endeavor to cause any employee of the Company or its subsidiaries to leave
the employ of the Company or such subsidiary.

For the sole purposes of Sections 6 and 7 of this Agrecment, the term
“Consultant” shall include Consultant, and Ira Seaver individually, and any other
person who hereafier renders scrvices to the Company on behalf of Consultant.
Consultant agrees that the covenant set forth in this Section 7 is reasonable with
respect to its duration, geographic area and scope. 1f any particular portion of this
Section 7 deemed amended to reduce in scope and/or duration the portion thus
adjudicated to be invalid or unenforceable to the extend necessary to render it valid or
enforceable, such amendment to apply only with respect to the operation of this
Scction 7 in particular jurisdiction(s) in which adjudication is made.

7.2 The Consultant is cxempt with regards to this paragraph for the following
activity: Consulting with Tangerine Express, so long as their activity remain on the
retail level, Raven Industries, Laserstar Distribution Corporation and the collecting of
commissions from Coates Toner manufacturers,

8. Remedies by Company,

1f there be a breach or threatened breach o'f any provision(s) of Sections 6 or 7

of this Agreement the Company should be entitled to seek temporary and permanent

injunctive relief restraining Consultant from such breach without the necessity of
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proving actual damage. Subject to the payment obligations set forth in Section 3
hereof, which are unconditional, nothing herein shall be construed as prohibiting the
Company from pursuing a claim for monetary damages resulting from such breach or
threatened breach, or other relief. Any claim by the Company alleging any violation
or breach by the Consultant under Sections 6 or 7 hereof shall be brought by way of &
separate action, and not by way of offset or counterclaim as to the monies due or
payments required to be made to the Consultant under this Agreement.
Notwithstanding the foregoing, in the event the Company obtains a money judgment
against consultant or Seaver for a breach of section 6 or 7 hereof, and such judgment
is not bonded, vacated or the enforcement thereof otherwise stayed, then such
judgment may be satisfied by way of offset against the monies to be paid to
Consultant hereunder, to the extent of such money judgment. The restrictions and
covenants contained in Sections 6 and 7 hereof, shall be jpso facto, null and void, in
the event of uncured defoult, beyond any applicable grace periods, on the part of the
Company herein.

9. Terminatioin:

4

9.1. Disability: The Company may terminate Consultant’s contract upon the
total disability of Ira Seaver. Ira Seaver shall be deemed 10 be totaily disabled if (i)
he is unabie to perform his duties under this Agreement by reason of mental or
physical illness or accident for a period of ninty (90) consecutive days or (ii) he is
unable to perform his duties under this Agreement by reason of mental or physical
illness or accident for one hundred twenty (120) day§ in any twelve (12) month
period, or (iii) Ira Seaver files an application for to receive permanent disability

benefits. Upon termination by reason of the Ira Seaver’s disability, the
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Corporation's sole and exclusive obligation will be to pay the Consulting fee fora6
month period from the original date of disability. In the event, within 24 months of
disability, Ira Seaver can resume his duties then the termination shall be void and
the Consultant will not receive compensation for four month.

9.2. The Company may terminate this contract in the cvent of Ira Seaver's
death during the term of this Agreement. The Company's sole and exclusive '
abligation will be to pay the Consulting fee for a period of 6 months from the date
of his death, plus the amounts set forth in Section 3.4 above.

10.  Assignment,

This Agreement may not be nssigned by any party hereto.
1. Notices.

Any notice required or permitted to be given under this Agreement shall be
sufficient if in writing and sent by registered or certified mail, return receipt
requested, or by overnight (next weckday) delivery via FedEx, U.P.S. or Airborne
Express to the respective party at:

If to Consultant;

Ira Seaver
2407 Ping Drive
Henderson, NV 89074
with a copy to:
Irwin Groner
21021 Ventura Blvd. Suite 200
Woodland Hills, CA 91364
If to the Company: )
Summit Technologies
95 Orville Drive

Bohemia, NY 11716

with a copy to:
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Lewis Helfstein
10 Meadowgate East
St. James, New York 11780

Notices delivered by Federal Express, U.P.S. or Airborne Express delivery
service shall constitute dclivc.ry as'of the next day of the dispatch. Notices sent by
hand shall be deemed effective upon delivery by hand as of the next business day
after dispatch. Notices sent by hand shall be deemed effective upon delivery and
notices sent by registered or certified matl, return receipt requested shall be deemed
effective five days afler mailing, Either party may change its address by notice given
in nccordance with this Section. All such notices shall be deemed made regardless of
whether or not the intended recipient refuses or fails to accept delivery thereof.

12, Waiver or Breach.

A waiver by cither party of a breach of any provision of this Agreement by the
other party shall not be effective unless in writing and shall not operate or be
construed as a waiver of any other or subsequent breach by the other party.

13.  Entire Apreement. ’ ’

" This instrument contains the entire agreoment of the parties. It may be
changed only by agreement in writing signed by the party against whoh enforcement
of any waiver, change, modification, extension or discharge is sought.

14.  Governing Law. '

_ The agreement shall be governed by and construed in accopdance with the

laws of the State of Nevada, If any provision of this agreement shall be

unenforceable or invalid, such unenforceability or invalidity shall not affect the

remaining provisions of this agreement. In the event of any action, proceeding or
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counterclaim brought by either party hereto in connection with or arising under this
Agrcement, the parties hereby agree to waive tria] by jury in any such action or
proceeding.

15.  Binding Effect,

Upon execution and delivery of this Agreement, this Agreement shall be
binding upon and inure to the benefit to tl}c parties hereto and their respective heirs,
executors, administrators, successors, and permitted assigns.

16.  Counterparts,

This Agreement may be executed in one or more counterparts, each of which
shall be decmed to be an original and all of which taken together shall constitute one
and the same agreement,

17.  Altorney’s Fees,
In the cvent that either party to this Agrecment commences a litigation
to enforce its rights hercunder, the prevailing party in any such party shall be entitled to
reimbursement by the other party of (he reasonable fees and expenses of the prevailing

party’s altorneys.

IN WITNESS WHEREOF, the partics hereto have executed this Agreement

as of the day and year first above written,

THE COMPANY
Summit Technologies, LLC

L4

o =Bt

Lewis B, Helfstein, Tax Méhager
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CONSULTANT

By‘:/@‘

Ira Seaver, President

The.undersigned acknowledges the applicability of and agrees to be bound

individually to the provisions of Sections 6, 7 and 8 above.

Ira Seaver

10
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AGREEMENT FOR PURCHASE AND SALE OF ASSETS
by and between
UI SUPPLIES, INC. and
SUMMIT TECBNOLOGIES, LLC

This agreement is made as of March 30, 2007, at Bohemia, New York, among Ul
Supplies, Inc. (“Buyer”), a New York Corporation, and Summit Technologies, L1C, a New
York Limited Liability Company having its principal office at Bohemia, New York (“Seller),

5.. Sale and Purchase of Assets

a The Assets: Subject to the tenms and conditions in this Agreement, Seller agrees
1o scll, assign, transfer, convey, and deliver to Buyer, and Buyer agrees to purchase, all of
Seller's tangible and intangible property, wherever located, including all unknown and
contingent rights, Seller’s corparate name, goodwill, insurance and other contract benefits,
intellectual propesty rights, phone numbers, internet domain names and registrations, software
programs, such invesitory as provided herein, equipment, furniture and machinery, and all other
tangible asscts used in Seller’s business (collectively, the “Acquired Assets™), and a complete
and accurate list of all of the Acquired Assets is contained and listed in Exhibit A attached.
Expressly excluded from the Acquired Assets purchased by Buyer under this Agreement are all
accounts receivable of Scller (the “Accounts Receivable™),

b. Collection of Accounts Recefvable: Upon the closing of the sale of the Acquired
Assets (the “Closing™), Seller shall retain all Accounts Receivable, Both Buyer and Seller
acknowledge that after the Closing, Buyer will be selling to customers (each, an “Account
Debtor Customer”) who, as of the day of Closing (the “Closing Pate™}, will continue to owe
Seller monies against Accounts Receivable. Buyer agrees that all monies collected from an
Account Debtor Customer shall go to the Seller first, until such Account Debtor Customer's
liability to Seller is satisficd. In the event thal any payment received by Buyer from an Account
Debtor Customer exceeds the unpaid balance of the Account Receivable owed by the customer
to Scller, the entire payment shall be deposited in Buyer's account, and, within three (3) business
days of clearance of said funds, Buyer shall deposit the portion due to Seller to Seller's
designated account. Upon payment in full of all monies due from an Account Debtor Customer
to Seller, all subsequent payments by such customer shall be deposited into Buyer’s account,
Buyer shall have the obligation to collect and deposit into Seller’s sccount monies received from
Seller’s Account Debtor Customers for the first 100 days after the Closing Date (the “Collection
Period™). During the Collection Period, Buyer shall deliver to Seller weekly written reports to
Selier accounting for all monies received by Buyer from each Account Debtor Customer of
Seller and the amount deposited in Buyer's designated account. On or before the 110th day afier
the Closing Date, Buyer shall give written notice to Seller of the outstanding balance due on all
Accounts Recejvable of Stller, as of the 100th day afier the Closing Date (the “100 Day

3
c:\DOCUME~1\AEIVAZ-1\LOCALs~!\TmWwwbu\Smk_uu_Nouce_p&ﬂm.doc \ Guaranty

18000153

UlS 000089




Report™. Until the later of: () the 110th day after the Closing Date, (i) the date on which
Seller receives notice that Buyer does not elect 10 purchase the Accounts Receivable, and (fii) the
closing of Buyer's purchase of the Accounts Receivable, Seller shall have the right, with not less
than 24 hours notice to Buyer, to inspect Buyer’s books and records regarding the Accounts
Receivable and payment history of Seller’s Account Debtor Customers, If, after the 100th day
after the Closing Date, a balance is still owed to Seller, by any customer of Seller, Buyer shall
not make any further sales of product to such customer, until the later of: (f) the Accounts
Receivable due to Seller from said customer have been paid in full; and (ii) the closing of the
sale of such Accounts Receivable to Buyer, as provided herein. Commencing on the 111th day
efier the Closing Date, Seller shall have the right to pursue collection of any Account Receivable
owed to Seller by any cusiomer of Seller whose accounts are not purchased by Buyer, pursuant
to this Agreement. For the three month period following the 110th dey afier the Closing Date,
Buyer, and any of its affiliates, subsidiaries or divisions shall not seli any products to any
customer of Setler from whom an Account Receivable balance is owed to Seller, unless such
balance is paid in full prior to the expiration of said three month period. If Buyer deems not to
extend credit to any customer of Seller, Buyer may not sell any products to such customer fora
period of three years from any of Buyer's branches. The partics may enter into separate
agreements on specific accounts which will then not fall under the terms of this section.
Failure to comply with this provision shall be deemed a material default under this Agreement.

c. Purchase of Accounts Receivable: Within ten (10) days afier the 100 Day
Report is due to be delivered to Seller under Article 1.2, Buyer shall notify Seller of its intent to
purchase any or all of the remaining Accounts Receivable of Seller, and shall specify the name
of each account being purchased, and the outstanding balance of each such account. The
purchase price for each account shall be the unpaid balance of the Account Receivable of the
Sciler at the time of the Purchase, unless agreed otherwise by Seller and Buyer. Payment for ali
Accounts Receiveble being purchased by Buyer from Seller shall be made in full within ten (10)
days afier Buyer’s statement of intent to purchase the Accounts Receivable. Upon payment in
full for any Account Receivable of Seller, Seller shall no longer have the right to collect said
account, and Buyer shall have the exclusive right to collect said Account Receivable. Buyer
shall have no recourse against Selier for the unpaid balance of any Account Receivable sold by
Seller 1o Buyer or for any expenses of collection. Seller makes no representation s to the
collectability of any Accounts Receivable of Seller. Buyer shall hold harmless and indemnify
Seller from and against all liabilities, claims, causes of action, costs and expenses, including
yeasonable attorneys fees, arising from the collection of any Account Receivable sold by Seller
to Buyer.

d. Returns
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6.. Purchase Price and Payment for Aeguired Assets

a Non-Inventory Acquired Assets: In consideration for the sale and transfer of
the Acquired Asscts, cxclusive of Scller’s inventory, including work in process, if any
(collectively, the “Inventory™), Buyer hereby agrees to pay Seller an aggregate of $250,000 es
“follows:

i On the Closing Date, Buyer will pay by wire transfer to Seller, the sum of
$50,000;
ii, On the Closing Date, Buyer will deliver 10 Seller a duly executed

promissory note (in the form attached as Exhibit B), dated as of the Closing Date,
in the principal amount of $200,000 payable in four payments of $50,000 (the
“Note™); first payment to bé made 60 days after the Closing Date; sccond

. payment to be made 90 days afier the Closing Date; third payment to be made 360

" days afier the Closing Date; snd last payment to be made 720 days afler the
Closing Date.

b. Allocation of Non-Inventory Purchase Price: The purchase price for the non-
Inventary Acquired Asscts shall be allocated as follows:

L Good will and intangible Acquired Assets — $150,000;

ii. Manufacturing equipment — $80,000; and
il Other tangible Acquired Assets —~ $20,000,
c. Inventory Purchase: Buyer shall purchase certain of Seller’s Inventory on the
Closing Date under the following terms and conditions:
i Seller has provided the Buyer with a current list of Seller’s Inventory.
Buyer has indicated those items that he deems are not current Inventory (the
. “Excluded Inventory "), and the Excluded Inventory shall not be part of the

Acquired Asséts. Buyer agrees to provide Seller with suitable warchouse space
for the Excluded Inventory for six (6) months after the Closing Date, a1 no cost to
Seller, Buyer shall allow Seller access to the Excluded Inventory during regular
business hours,

ii. The remaining Inventory (the “Sold Inventory™) shall be valued at
Seller's cost as of the Closing Date, and shall be purchased by Buyer. The
purchase price of the Sold Inventory shall be 90% of said value. The Buyer shall

- transfer this amount by wire transfet into Seller’s designated account on the
Closing Date.

d. Default on Note Payments: If any payment due under the Note is not
made timely, then, upon ten (10) days written notice from Seller to Buyer of such default, and
the balance due under the Note shall immediately be deemed to be due and payable in full,
together with interest thereon from the dats of default at the rate of nine (9%) percent per annum.

5
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Seller shall be entitled to immediately take any action against Buya, or Guarantor without
further notice.

e. Event of Defanlt: A fmlm by Buyer to timely make any payment duc under the
Note shall be deemed an event of default under this Agreement (“Event of Default™), A failure
by Buyer to timely perform any obligation under this Agreement, other than timely payment of
the Note, and any .other agreements entered into by Buyer in connection with this Agreement,
which default remaing uncured after ten (10) days notice from Seller to Buyer, shall be. deemed
an Event of Default. Upon the occurrence of an Event of Default, the balance then due under the
Note shall be due and payable in full, together with interest thereon at the rate of nine (9%)
percent per annum, from the date of the Event of Default

7.. Liabilities and Sales Tax

a It is understood that, except as otherwise expressly provided in this Agreement,
Buyer is not assuming any of Seller's liabilities or obligations. Provided Buyer performs all of
itg obligations under this Agreement, Seller agrees to pay any sales or use taxes arising from the
sale of Acquired Assets and sold Accounts Receivable under this Agreement,

. b. Specifically, Buyer expressly excludes (1) any taxes, including income, sales, and
use taxes imposed on Seller because of the sale of its assets and business; (2) any liabilities or
expenses Seller incurred in negotiating and carrying out its obligations, or its dissolution and
liquidation, under this Agreement (including sttomey fees or accountant fees); (3) any
obligations of Seller under any employee agreement or any other agreements relating to
employee benefits that Seller has with any of its employees; (4) any obligations incurred by
Seller prior to the Closing Date; (5) any liabilities or obligations incurred by Seller in violation
of, or as a resull of Scller's violation of, this Agreement; (6) any obligations or liabilities of
Seller under any environmental laws; and (7) any obligations or liabilities of Seller for, or arising
out of, any proceeding pending against Seller, or any tortious, unlawful fraudulent conduct on
the part of Seller (collectively, the "Excl'udcd Obligations"),

c. Buyer shall have the right to withhold from the purchase price any amounts
necessary 1o provide for the payment of any seles or use taxes arising from the sale of the
Acquired Assets or sold Accounts Receivable that Scller does not pay and for which Buyer has
become legally obligated to make such payments. Within five (5) days after delivery to Buyer of
proof of payment by Seller, for such obligations, or delivery to Buyer of & duly executed release
or satisfaction of such legal obligation of Buyer, Buyer shall deliver to Seller all amounts
withheld from the purchase price under this Article 3.3.

d. Seller will pay all sales, use, and similar taxes arising from the transfer” of the
Acquired Assets (other then taxes on a party’s income), Buyer will not be responsible for any
business, occupation, withholding, or similar tax, or any taxes of any kind incurred by Seller
related to any period before the Closing Date.

e. Seller agrees to indemmify and hold Buyer harmless from and against the
Excluded Obligations, all liabilities for any taxes for which Seller is responsible under this

Agreement, and all liabilities, claims, causes of aciion, costs and expenses, including reasonable
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attomneys fees, arising from the Excluded Obligations and any taxes for which Seller is
responsible under this Agreement.

f. Accounts Pavable: Scller shall remain responsible for all accounts payable due to
vendors from Seller as of the Closing Date. Effective on the Closing Date, Buyer shall change
the format of purchase érders coming from the Summit and Laserstar facilities 1o clearly indicate
that the purchase is being made by an entity other than Seller or Summit Laser Products, Inc,
(“Loser™)

8.. Lease

a. Buyer and Seller acknowledge that Seller’s existing use and occupancy of its
premises, located at 95 Orville Dr, Bohemia, NY 11716 (the “Premises™), is under a leass (the
“Lease™), dated 12/12/2000, from Reckson FS Limited Partnership (“Landlord™), as landlord, to
Laser, as tenant, an accurate and complete copy of which has been supplied to Buyer, and the
Lease will be assigned by Laser, and assumed by, Buyer, effective as of, and for all liabilities
and obligations arising as of and afler, the Closing Date, subject to landlord’s consent, Buyer
and Seller shall use best efforts to obtain Landlord’s written consent for said assignment and
assumption, provided however, that Seller and Laser shall not be required 1o incur any cost in
obtaining said consent. Any security deposit available shall inure to the benefit of the Buyer.

b. Buyer hercby agrees to hold harmless and indemnify Seller from and against al
liabilities, claims, causcs of action, costs and expenses, mcludmg reasonable attomeys fees,
incurred afier the Closing Date in connection with and/or arising from the Lease, any obligations
due under the Lease, and/or use, occupancy, and/or possession of the Premises by Buyer and/or
any other person or entity prior to the date of Closing Date.

9.. Other Oblipations

a Attached as Exhibit C is a list of Seller’s insurance policies, carriers, types of
insurance, account numbess, coverage, and premivms. There shall be an adjustment at Closing
for all insurance premiums paid by Seller for the period afier the Closing Date. Buyer also
agrees to assume and discharge, in due course, the following obligations as may arise and
becomé due on and after the date of this Agrecment: (1) premiums payable on Seller’s insurance
policies, listed in Exhibit E, for coverage on and afler the date of this Agreement, and (2) the
employment of, and salaries and compensation duc (consistent with prior rates and practices) to,
all employces of Seller. It is undesstood that Seller and Buyer have prorated all of the expenses
attributable (o said obligations and have adjusted the purchase price of the Acquired Assels
purchased in this Agreerment accordingly.

b, Buyer hereby agrees to indemnify and hold Scllcr harmless from and agamst all
liabilities, claims, canses of action, costs and expenses, including reasonable attorneys fees,
arising from any obligation assumed by Buyer under Article 5.1, and/or any failure of Buyer 10
timely pay any obligation assumed by Buyer under Article 5.1,

10.. Seller’s Representations, Warranties, ynd Covenants: Seller represents, wamrants, and
covenants to Buyer as follows:
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a. Approval, Authority, and Ownership: All member approvals required for
Seller to enter into this Aprecment and sell the Acquired Assets have been duly obtained, and
Seller has full power, authority, and ownership to enter into this Agreement and to effectuste all
of the transactions contemplated, without any conflict with any other restrictions or limitations,
whether imposed by or contained in Seller’s management agreement or by or in any law, legal
requirement, agreement, or otherwise;

b. Absence of Changes in Seller’s Business: Except for payroll, Since Jan 1, 2;007,
there has not been, to Seller's knowledge, any:
i Transaction by Seller except in the ordinary course of its business as
conducted on that date;

il. Material adverse change in the financial condition, liabilities, assuts,
business, or results of operations, or prospects of Seller;

i, Destruction, damage, or loss of any asset of Seller (insured or uninsured)
that materinlly and adversely affects the financial condition, business, results of
operations, or prospects of Seller;

iv. Revaluation or write-down by Seller of any of its assets; except for
inventory.

v. As of March 1,2007 there has been no increase in the salary or other
compensation payable or to become payable by Seller to any of its officers,
directors, or employees or declaration, payment, or obligation of any kind for
payment, by Seller, of a bonus or other additional salary or compensation 1o any
such person;

vi. Sale or transfer of any asset of Seller, except in the ordinary course of
business;

vii,  Amendment or termination of, or any selease or waiver granted with
respect to any contract, agreement, or license to which Seller is a party, except in
the ordinary course of business;

vili.  Loan or advance by Seller to any person other than ordinary advances to
employees for travel expenses made in the ordinary course of business, or any
guaranty by Seller of any loan, debt, or other obligations of another person;

ix. Encumbrance of any asset or property of Seller;

X. ‘Waiver or release of any right or claim of Seller, except in the ordinary
course of business;
xi. Commencement of, or notice or threat of commencement of, any

Procecding against Seller or the business, assets, or affairs of Seller;

xii.  Union organizing cfforts, labor sirike, other labor trouble, or claim of
wrongful discharge, employment discriminstion, sexual harassment, retaliatory
termination, or other unlawful labor practice or action;
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xiil.  Agreement by Seller o do any of the things described in the preceding
clauses (a) through (1); or

xiv.  Other event or condition of any character that has or might reasonably
have @ material adverse effect on the financial condition, business, results of
operation, assets, liabilities, or prospects of Seller.

Condition of Acquired Assefs: All of the fixed assets and equipment transferred
undcx this Apreement are being sold “as is”, “where is”, subject to normal wear and tear, with no
representation or warranty as to their condxtlon or fitness for any particular purchase. All of
Scller's intangible rights, to Seller’s knowledge as of the date of this Agrcement, are solely and
exclusively owned by Seller without any infringement on any rights of others.

d. Existing Relationships: Seller does not know of any plan or intention of any of
Seller’s employces, material suppliers, or customers to sever relationships or existing contracts
with Seller or to take any other action that would adversely affect the business of Seller,

e Distributions and Compensation Payments: Since March 1, 2007, Seller has
not increased, or agreed to any increase in, any salaries or compensations paid or payable to any
of its directors, employees, or consultants,

f. Claims and Litigation: There are no lawsuits, threats of litigation, claims, or
other demands aﬁ'ccung or :nvolvmg Seller or its business, known to Seller as of the date of this
Agyeement, arising or accruing before the date of this Agreement, except the action entitled
“ACM Technologies v. Summit Technologies LLC",

2 Seller’s Knowledge and Disclosure: Seller does not know, or have reason to
know, of any matters, occurrences, or other information that has not been disclosed 10 Buyer and
that would materially and adversely affect the Acquired Assets purchased by Buyer or its
conduct of the business involving such Acquired Assets. Moreover, no representation or
warranty by Seller in this Agreement, or any documents furnished to Buyer by Seller, contains or
will contain any untrue statement of a material fact, or omit to stale a material fact necessary to
make the statements contained in these sources accurate.

h. Reat: The obligations of Laser under the Lease, shall be paid in full for the period
through and including the Closing Date.

i Tax Returns and Audits/Books and Records:

i. Tax Filings. As of the Closing Date, within the times and in the manner
prescribed by law, Seller shall have filed al) federal, state, and local tax retums
required by law and have paid in full all taxes, assessments, penalties, and interest
due and payable, including all sales, use, and similar taxes, and all payrol] and
withholding taxes or similar payments then required to be withheld and paid by
Seller to any tax authority. There are no present disputes about taxes of any nature
between Seller on the one hand, and any tax authority, on the other, Neither the
Internal Revenue Service nor any other tax authority has audited, or is in currently
auditing, any tax return of Seller. No state or other jurisdiction {including any
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local govemmental authority) with which Seller has not filed tax retums has
asserted that Seller is subject to taxation by such jurisdiction. No tax authority has
imposed or asseried any encumbrances on any of the assets or properties of Seller,
other than liens on real property for texes that are not yet due.

il Books and Records of Seller. Buyer agrees to hold Seller’s books and
records (the “Records™), at the Premises, at no cost to Seller, until the earlier of:
(i) seven (7) years after the Closing Date, and (i) the date that Buyer vacates the
Premises, Buyer will maintain the Records in the same order and manner as
presently maintained by Scller and shall allow Seller access to said Records
during regular business hours. Buyer shall give Seller 30 days written notice and
an.opportunity to retrieve the Records, prior to removal of any such Records from
the Premises or destruction of such Records.

11.. Seller Cooperation / Non-Corapete: Seller agrees and covenants as follows:

a Name Change: Seller warrants that it has granted 1o Buyer the exclusive right in
perpetuity to use its name, “Summit Technologies”, as part of Buyer's name for and in
connection with all business of whatever kind and character conducted previously by Seller, that
it has not granted and will not grant to any other person the right to use, and that it will not itself
in the future use the name Summit Technologies as part of any trade name. On Buyer's request,
Seller will undertake to change its corporate name to a dissimilar name, and agrees to provide
Buyar, if Buyer so requests, the Certificate of Amendment to affect such name change in order to
peanit Buyer to substitute that name for jts own by a simultancous filing with the New York
Secretary of State or by other protective actions.

b. Cooperation: Seller agrees to cooperate with Buyer, and on Buyer's reasonable
request, 1o execute all documents and take all actions as arc reasonably necessary to perfect and
implement Buyer’s full ownership of the Acquired Assets purchased under this Agreemen, to
protect the good will transferred, and to prevent any distuption of Buyer’s business relating to
any of Seller’s employees, supplicrs, customers, or other business relationships, provided that
Seller shall have no obligation to commence or prosecute or defend any litigation, arbitration or
proceeding, and shal) not be obligated to incur expenses in excess of $5000 in compliance with
this Article 7.2. The parties expressly agree that the Seiler shall have no obligation to Buyer for
any claims erising out of Intellectual Property, including but not limited to Copyright,
Trademark, or Patents actions made against the Buyer or Seiler afier the date of closing.

c Non-competition: Seller will not, for a five (5) year period from the Closing
Date, directly or indirecily, engage in or perform for, or permit its name to be used in connection
with, or camry on, or own any part of any business similar to the activities, operations, and
business involving the assets sold under this Agrezment, s conducted by Seller as of the date
hereof.

d. Title to Acquired Assets: Seller has good and marketable title in and to all of the
Acquired Assets free and clear of sll encumbrances, except 85 set forth in Exhibit F attached.
e Customers and Sales: Exhibit D attached i3 a correct and current list of all

customers of Seller, as of the date of Closing,, together with summarics of the sales made to each
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customer during Seller’s most recent fiscal year. Except as indicated in Exhibit G, Seller’s
officers, directors, and shareholders have no informetion, and are not awarc of any facts,
indicating that any of these customers intends to cease doing business with Seller or materially
alter the amount of the business such customer is presently doing with Seller.

f. Employment Contracts and Benefits: Exhibit E attached is a list of all of
Seller’s employment .contracts, collective bargaining agreements, and pension, bonus, profit-
sharing, stock option plans, or other agreements providing for employee remuneration or
benefits. To the best of Seller’s knowledge, as of the date of this Agreement, Seller is not in
default under any of these agreemeants, nor has any event occurred that with notice, lapse of time,
or both, would constitute a defanlt by Seller of any of these agreements. Seller’s obligations
under these agreements shall cease as of the Closing Date, and Seller makes no representation as
to the assignability of such agreements.

g Insuranee Policies: As of the date of this Agreement, Seller is not in default with
respect to payment of premiums on any policy of insurance listed on Exhibit C attached, and
there is no claim pending under any such policies, as of the date of this Agreement.

h. Compliance with Laws: To Seller’s knowledge, Seller has complied in all
material respects with all federal, state, and local stattes, laws, and regulations (including any
applicable building, zoning, envxromncmal laws, or other law, ordinance, or regulation) affecting
the business or properties of Seller or the operation of its business. Seller has not received any
notice asserting any violation of any statute, law, or regulation that has not been remedied before
the date of this Agreement,

i, Agreement Will Not Caunse Breach or Violatlon: The execution, delivery, and
performance of this Agreement by Seller and the consummation of the transactions contemplated
by this Agreement will not result in or constitute any of the following: (a) a default or an event
that, with notice, lapse of time, or both, would be a default, breach, or violation of the
management agreement of Seller or any lease, license, promissory note, conditional sales
contract, commitment, indenture, or other agreement, instrument, or arrangement o which Seller
is a party or by which any of them or any assets or propertics of any of them is bound; (b) an
event that would permit any party to terminate any agreement to which Seller is a party or is
bound or to which any of Seller’s assets is subject or fo accelerate the maturity of any
indebteduess or other obligation of Seller; or {c) the creation or imposition of any encumbrance
on any of the properties of Seller.

iz Authority and Consents: Seller has the right, power, legal capacity, and
authority to enter into and perform its obligations under this agreement (including the sale of the
Acquired Assels to Buyer) and no approvals or consents of any persons other than Seller is
necessary in connection with the sale of the Acquired Assets to Buyer and the performance by
Selles of its obligations under this Agreement, The execution, delivery, and performance of this
Agreemient by Seller and the consummation of the transactions contemplated have been duly
awthorized by all necessary action on the part of Seller.

11
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k Personnel: Exhibit F attached is a list of the names and addresses of all
employees, agents, and manufacturer’s representatives of Seller, as of the date of this
Agreement, stating the rates of compensation payable to each.

1. Full Disclosure: To the best of Seller’s knowledge, none of the representations
ond warranties made by Seller in this Agrecment, or in any certificate or memorandum fumished
or to be furnished, contains or will contain any untruc statement of a material fact, or omits to
state a material fact necessary to prevent the statements from being misleading.

12.. Buyer’s Representations, Warranties, and Covenants, Buyer represents and wasrants to
Seller as follows:

8. Statements Correct and Complete: All statcments contained in this Asticle §
are correct and complete as of the date of this Agreement, and will be correct and complete as of
the Closing Date (as though made then and as though the Closing Date wers substituted for the
date of this Agreement throughout this Article 8).

b. Organization of Buyer: Buyer is a corporation, duly organized, validly existing,
and in good standing under the laws of the State of New York.

c Authorization of Transaction: Buyer has full power and authority to execute
and deliver this Agreement and the other documents in connection with the transaction
contemplated hereunder and to perform its obligations hereunder and thercunder,  This
Agreement and the other documents constitute valid and legally binding obligations of Buyer,
enforceable in accordance with their terms and conditions.

d. Future Performance: Buyer will make all payments and perform all such
actions as required of it by this Agreement and the other documents,

e Non-Contravention: Neither the exccution nor the delivery of this Agreement or
any of the other documents or the consummation of the transsctions confernplated hereby or
thereby will (a) violate any constitution, Jaw, statute, regulation, order or other restriction of any
governmental entity to which Buyer is subject or any provision of the certificate of
incorporation, bylaws or other organizational documents of Buyer or (b) (i) conflict with or
result in a breach of the terms, conditions or provisions of, (i) constitute & defoult under, (i)
result in the creation of any lien or encumbrance upon Buyer's assets pursuant to, (iv) given ooy
third party the right to modify, terminate or accelerate any obligation under, (v) result in a
violation of or under, or (vi) require any notice under any contract to which Buyer is a party or
by which it is bound or to which any of its assets is subject (or will result in the imposition of
any lien or encumbrance upon any of its assels),

f. Broker: No broker, finder or other person scting under Buycr s authority (or the
authority of any affiliate of Buyer) is cntitled to any broker's commission or other fec in
connection with the transactions contemplated by this Agresment for which Seller could be
responsible.

g Disclosure: The representations and warranties contained in this Article 8 do not
contain any untrue statement of the facts or omit to state any fact necessary in order to make the
statements and information contained in this Article 8 not misleading.
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h. Sufficient Funds: Buyer has available to it sufficient funds to consummate the
transactions contemplated hereby, and reasonably expects to have sufficient funds available to it
to make ail payments due 1o Seller under this Agreement after the Closing Date.

i, Due Diligence: Buyer hag fully investigated the existence and condition, as of
the date of this Agreement, of the Acquired Assets, and has had full access to the Acquired

Assets to perform all due diligence that it deems appropriate in connection with the transactions -

contemplated by this Agreement, and Buyer acknowledges that it is purchasing the Aciquired
Assets “as is” and “where is”, subject to normal wear and tear, without representation or
warranty as to the condition and/or fitness of the Acquired Assets for any particular purpose.

} Retirement Benefits:  Buyer and Seller both acknowledge that Madalyn Helfstein
owns 100% of Summit Laser Products, Inc, which in turn owns 65% of Seller and has control of

_the Scller. As an inducement to conclude this transaction, the Buyer agrees to continue the

Insurance benefits that Medalyn Helfstein has received from the Scller, including Medical
Insurance, until such time as she becomes cligible for Medicare benefits,

13.. Closing

a, Thbe Closing will take place at the offices of P&M, 675 Old Country Road,
Westbury, New York 11590, at 10:00 a.m. loczl time, on March 30, 2007, or at such other time
and place as Buyer and Seller may agreein writing.

b. At the Closing, Seller must deliver or cause to be delivered to Buyer:

i Assignments of all personal property leases of Seller, as lessee, properly
cxccuted and acknowledged by Seller;

i, An assignment to Buyer of the Lease, duly executed by Laser;
i A bill of sale for the Acquired Assets, duly exceuted by Seller;

iv. Certified resolutions of Seller, in form satisfectory to counsel for Buyer,
authorizing the execution and performance of this Agreement and all actions to be
taken by Seller under this Agrecment;

v, A certificate execuled by the managing member of Seller, certifying that
all Seller's representations and warranties under this Agreement are true ag of the
Closing Date, as though each of thosc representation and warranties had been
made on that date; and

vi. An opinion of Scll'cr's counsel, dated as of the Closing Date, as provided
for in this Agreement.

c. Simultaneously with the consummation of the transfer, Seller through its officers,
agents, and employees, will put Buyer into full possession and enjoyment of all Acquired Assets
to be conveyed and transferred under this Agreement.

d. At the Closing, adjusiments shall be made to the purchase price for: (i) all
insurance premiums paid by Seller for the period afier the Closing Date, and (ii) all rent,
13
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additional rent, and wutilities paid by Seller and/or Laser, in connection with the Lease of the
Premises, for the period afler the Closing Date.

e At the Closing, Buyer must deliver or causc to be delivered to Sciler the
following:
’ i A wire transfer, to such account as Seller shall designate, in the amount of
$50,000;

ii. Buyer's duly exccuted promissory note, dated as of the Closing Date, in
the principal amount of $200,000, in the form of Bxhibit B hereto;

ili. A wire transfer, to such account as Seller shall designate, in an amount
cqual to the purchase price for the Sold Inventory;

iv. An opinion of Buyer's counsel, dated as of the Closing Date, as provided
for in this Agreement;

v. Certified resolutions of Buyer’s board of directors and shareholders, in
form satisfactory to counsel for Seller, anthorizing the execution and performance
of this Agreement and all actions to be taken by Buyer under this Agreement and
any other documents to be delivered in connection with this Apreement (the
“Transaction Documents”);

vi, A certificate duly exccuted by Buyer's President, certifying that all
Buyer's representations and warranties under this Agreement are true as of the
Closing Date, as though each of those representations and warranties had been
made on that date; and

vii.  The Corporate Guranty executed by Uninet Imaging, Inc. in the form of

Exhibit G attached,
14.. Conditions Precedent To Buyer’s Pe
a. The obligations of Buyer to purchase the Acquired Assels under this Agreement

are subject to the satisfaction, at or before the Closing, of all the conditions set out below in this
Anticle 10,

b. All representations and warranties by Seller in this Agreement, or in any written
statement that will be delivered to Buyer by Seller under this Agreement are, to the best of
Sellers knowledge, true and correct in all material respects on and as of the Closing Date, as
though such representations and warranties were made on and as of that date.

c. On or before the Closing Date, Scller will have performed, satisfied, and
complied in all material respects with all covenants, agreements, and conditions that it is required
by this Agreement to perform, comply with, or satisfy, before or at the Closing.

d. During the period from the execution of this Agreement to the Closing Date, there
will not have been any material adverse change in the financial condition or the results of
operations of Seller, and Seller will not have sustained any material loss or damage to jts insured
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or uninsured assets thet materially affects its ability to conduct its business or the value of the
Acquired Assets to be purchased by Buyer under this Agreement at the Closing.

c. Buyer will have received from Seller’s counsel, an opinion dated ss of the Closing
Da!c, in form and substance satisfactory to Buyer and its counsel, that:

i Seller is a limited liability company duly formed, validly existing, and in
good standing under the laws of New York, and has all requisite power to own its
propettics as now owned and operste its business and has the power and authority
to execule, dclwa, and perform. its obligations under this Agreement and to
consummate the transactions contemplated.

ii. The Agreement has been doly and validly authorized, executed, and
delivered by Seller, and is valid and binding against it and is enforceable against
Seller in accordance with its terms, except es limited by bankruptoy and
insolvency laws and by other laws and equitable principles affecting the rights of
creditors generally.

i, Neither the execution or delivery of this Agreement nor the
consummation of the transactions contemplated by this Agreement will constitute
a default or an event that would—with notice, lapse of time, or both-—constitute a
default under, or violation or breach of, Seller’s membership sgreement or
bylaws, or, to the best of counsel’s knowledge, of any indenture, license, lease,
franchise, encumbrance, instrument, or other agreement to which Seller is 2 party
or by which it may be bound.

f No proceeding before any governmental authority pertaining to the transactions
conlemplated by this Agreement or to its consummation, or that couid reasonably be expected to
have a material adverse effect on Seller, any of its busmcsscs, assets, or financial conditions, or
the Acquired Assets will have been instituted or threatened before the Closing Date.

g The execution, delivery, and performance of this Agreement by Seller, and the
consummation of the transactions contemplated will have been duly authorized, and Buyer will
have received copies of all resolutions of the members of Seller, and minutes pertaining to that
authorization, certified by their respective secretaries,

h All necessary agreements and consents of any parties to the consummation of the
transactions contemplated in this Agreement, or otherwise pertaining to the matters covered by
it, will have been obtained by Seller and delivered to Buyer.

-

I Seller shall have deliversd to Buyer all Transaction Documents and taken all
actions required to be delivered or taken by Seller under this Agreement, as of the Closing Date,
The form and substance of all certificates, instruments, opinions, and other Transaction
Documents delivered to Buyer under this Agreement must be satisfactory in all reasonable
respects to Buyer ang its counsel.

15.. Conditions Precedent to Sellex’s Performance

15
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a, The obligations of Seller to sell and deliver the Acquired Assets under this
Agresment are subject to the satisfaction, at or before the Closing, of all the conditions set out
below in this Article 11,

b. All representations and warranties by Buyer in this Agreement or in any written
statement that will be delivered to Seller by Buyer under this Agreement must be true and correct
in all material respects on and as of the Closing Date, as though such representations and
warranties were made on and as of that date.

¢ On or before the Closing Date, Buyer will have performed, satisfied, and
complied in all material respects with all covenants, agreements, and conditions that it is required
by this Agreement to perform, comply with or satisfy, before or at the Closing.

d. During the period from the execution of this Agreement to the Closing Date, there

will not have been any material adverse change in the financial condition or the results ‘of
operations of Buyer, and Buyer will not have sustained any material loss or demage to its assets
that materially cffects ts ability to fully perform its obligations under this Agreement at the
Closing and thereafler.

c. Seller will have reccived from Buyer’s counsel an opinion, dated as of the Closing
Date, in form and substance satisfactory to Selter and its counsel, that:

i. Buyer is a corporation duly formed, validly existing, and in good standing
under the laws of the State of New York, and has all requisite corporate power
and authority to execute, deliver, and perform its obligations under this
Agreement, and to consummate the transactions contemplated.

ii. The Agreement has been duly end validly authorized, executed, and

delivered by Buyer, and is valid and binding against it and is enforceable against

Buyer in accordancs with its terms, cxcept as limited by bankruptcy and

insolvency laws and by other laws and equitable principles affecting the rights of |
« creditors generally. ’

iii. Neither the execution nor delivery of this Agreement, nor the
consummation of the transactions contemplated by this Agreement will constitute
a default or an event that would-with nofice, lapse of time or both-constitute a
default under, or violation or breach of, buyer’s atlicles of incorporation or
bylaws, or, to the best of counsel’s knowledge, of any indenture, license, lease,
franchise, encumbrance, instrument or other agreement to which Buyer is a party
or by which it may be.bound. .

f. No proceeding, before any guvcmmcnlal authority pertaining to the transactions
contemplated by this Agreement or to its consummation, or that could reasonably be expected 10
have a material adverse effect on Buyer, any of its businesses, assets or financial conditions, will
bave been instituted or threatened before the Closing Date,

g The exccutions, delivery, and performance of this Agreement by Buyer, and the
consummation of the transactions contemplated will have been duly authorized, and Seller will
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have received copies of all resolutions of the board of directors of Buyer, and minutes pertaining
to that authorization, certified by their respective secrctarics.

h. All necessary agreements and consents of any parties to the consummation of the
transactions contemplated in this Agreement, or otherwise pertaining to the matters covered by
it, will have been obtained by Buyer and delivered to Seller.

i Buyer shall delivet to Seller all Transaction Documents and have taken all actions
required to be delivered or taken by Buyer under this Agreement, as of the Closing Date. The
form snd substance of all certificates, instruments, opinions, and other Transaction Documents
delivered to Seller under this Agreement must be safisfaclory in all reasonable respects to Seller
and its counsel. .

16.. Arbitration

a Any controversy or claim arising out of or relating to this Agreement, or its
. breach, shall be settled by binding arbitration in accordance with the commercial rules of the
American Arbitration Association, and judgment on the award rendered by the arbitrator(s) may
be entered in any court having jurisdiction. The venve of any arbitration shall be Nassau County,
New York.

17.. Notices

a. All notices, demands or other communications to be given or delivered mder 1his
Agreement shall be in writing and shall be personally delivered or, if mailed, sent to the
following relevant address or to such other address as the recipient party may have indicated to
the sending party in potice given pursuant to this Arficle 13.1:

i IF TO SELLER:
Lewis Helfstein
10 Meadawgate East
St. James, NY | 178Q

with a copy to:

Pryor & Mandelup, L.L.P.
675 Old Country Road
Westbury, New York 11550
Attn: A. Scott Mandelup, Esq.
Fax: (516) 333-7333

fi. IF TO BUYER:
U1 Supplies, Inc.
95 Orville Drive
Bohemia, New York 11716
Fax:

17
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i1, IF TO UNINET;
Uninet Imaging, Inc.
11124 Washington Boulevard
Culver City, Cal. 90232

b Any such notice shall be deemed given as of the date it is personally delivered or
sent by fax or e-mail to the recipient, or one (1) business day aRer being sent to the recipicnt by
reputable overnight courier service (charges prepaid), or four (4) business days afier being
mailed to the recipient by certified or registered mail, refurn reccipt requested, and postage
prepaid.  If any time period for giving notice or taking action expires on a day which is a
Saturday, Sunday or legal holiday in the State of New York (any other day being a “business
day™), such time period shall automatically be extended to the next business day immediately
following such Saturday, Sunday or legal holiday. -

18., Construction
a Except as otherwise provided herein:

i. Entire Agreement, This Agreement covers the eatire understandings of
Buyer and Seller regarding its subject matter, and supersedes all prior agreements
and understandings, and no modification or amendment of its texms or conditions
shall be effective unless in writing and signed by Buyer and Seller;

ii. Successors and Assigns. This Agreement shall inure to the benefit of,
and is binding on, the respective successors, assigns, distributees, heirs, and
personal representatives of Buyer and Seller;

iii. Headings. This Agreement shall not be interpreted by reference to any of
its titles or headings, which are inserted for purposes of convenience only;

iv.  Waiver and Release. This Agreement is subject 1o the waiyer and
release of any of its requirements, as long as the waiver or release is in writing
and signed by the party to be bound, but any such waiver or releass shall be
construed narrowly and shall not be considered a waiver or release of any further,
similar, or related requirement or occurrence, unless expressly specified, and no
waiver by any party of any default, misrepresentation or breach of wamanty,
covenant or agreement made or to be performed hereunder, whether intentional or
not, shall be deemed to extend to any prior or subsequent default,
misrepresentation or breach of warrénty, covenant or agreement made or to be
performed hereunder or affect in any way any rights arising by virtue of any prior
or subsequent such occurrence;

V. Governing Law and Venue. This Agreement is mede in, and shall be
construed under, the substantive laws of the State of New York, exclusive of
choice of Jaw principles. Nassau County, New York shall be the sole venue for
any action or arbitration brought pursuant to this agreement
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vi. Counterparts. This Agreement may be executed in one or more
counterparts, each of which shall be deemed an original, but all of which,
together, shall be deemed to constitute one and the same Agreement;

vii,  Severability. Any term or provision of this Agreement that is invalid or
menforceable in any situation in any jurisdiction shall not affect the validity or
enforceability of the remaining terms and provisions hereof or the validity or
enforcesbility of the offending term or provision in any other situation or any
other jurisdiction if such invalidity or unenforceability dozs not destroy the basis
of the bargain between Buyer and Seller;

vii. Expenses. Except as provided hesein, each of Buyer and Seller will bear
their own costs and expenses (including legal fees and expenses) incurred in
comnection with this Agreement and the transactions contemplated hereby;

ix. Construction. The parties have participated jointly in the negotiation end
drafting of this Agreement, and in the cvent an ambiguity or question of intent or
interpretation arises, this Agreement shall be construed as if drafied jointly by the
Buyer and Seller, and no presumption or burden of proof shall arise favoring or
disfavoring any party by virtue of the authorship of any of the provisions of this
Agrecment;

x. Exceptions. The word “including” shall mean “including without
limitation”, and nothing in any schedule or exhibit attached hereto shall be
deemed adequate to disclose an exception 1o & representation or warranty made
herein, unless such schedule or exhibit identifies the exception with particularity
and describes the relevant facts in detail;

xi.  Incorporation of Exhibits. The exhibits and any other documents
znnexed to this Agreement are incorporated herein by reference and made a part
hereof;

xii., WAIVER OF JURY TRIAL. EACH OF THE PARTIES HERETO
KNOWINGLY, VOLUNTARILY, AND INTENTIONALLY WAIVES ANY
RIGHTS IT MAY HAVE TO A TRIAL BY JURY IN RESPECT TO ANY
LITIGATION BASED HEREON OR ARISING OUT OF, UNDER OR IN
CONNECTION WITH THIS AGREEMENT OR ANY EXHIBIT OR
OTHER DOCUMENT ANNEXED HERETO, OR ANY COURSE OF
CONDUCT, COURSE OF DEALING OR STATEMENTS (WHETHER
VERBAL OR WRITTEN) RELATING TO THE FOREGOING, AND THIS
PROVISION IS A MATERIAL INDUCEMENT FOR THE PARTIES
HERETO TO ENTER INTO THIS AGREEMENT;

xifi. Termination of Coveniants, Representafions, and Warranties. The
covenants, representations, and wamanties made by Seller and/or Buyer in
Articles 6 and 7, shall terminate as of the Closing, and Buyer shall have no right
to seek indemnification based on a breach of a representation and/or warranty

19
CADOCUME~TAEIVAZ~ 1L OCALS~1\Tomp\X Pyrpwh e\Summ_Mig, Notico_03-27-07.doc \ Guamnty

15000169

UIS 000105



made by Seller hertin or in any other document entered into by Seller in
connection herewith; and

%iv. No Impediment to Liquidation. Nothing herein shall be deemed or
construed so as to limit, restrict or impose any impediment to Seller’s right to
liguidate, dissolve, and wind up it affairs and to cease all business activities and
operations at such time as Seller may determine following the Closing.

IN WITNESS WHEREOF, the partics have executed this Agreement as of the day and
year first written above. . '

SELLER:
Dated: Boherin, New York
March __, 2007 Summit Technologies LLC
By: .
Lewis B. Helfstein, Managing Member
BUYER:
Dated: ____,New York
Maych ___, 2007 UI Supplies, Inc.
By:
Nestor Saporiti, President
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EXHIBIT G
GUARANTEE of UNINET IMAGING, INC,

GUARANTEE, dated as of March 30, 2007, by UniNet Imaging, Inc., a California corporation
having an office at 11124 Washington Boulevard, Culver City, Cal. 90232 (“Guarantor”), to
Summit Technologies LLC, a New York limited liability company, having an address at 10
Meadowgate East, St. James, New York 11780 ("Summit"). !

WITNESSETH:

WHEREAS, concurently herewith, Summit is selling certain business assets to Ul
Supplies, Inc. (“UT"), having an addsess at 95 Orville Drive, Bohemia, New York 11716,
pursuant to an Agreement for Purchase of Assets, dated s of March 30, 2007 between Sumnmit,
as seller, and UL, as buyer (the “Agreement”), and

WHEREAS, the sale of assets by Summit to Ul under the Agreement is being closed
concurrently herewith; and

WHEREAS, a portion of the purchase price under the Agreement is being paid by Ul's
delivery, concurrently herewith, to Summit’s attomey, as escrow ageat, of a promissory notc (the
“Note™) payabie 1o Summit, in the amount of $200,000; and

WHEREAS, in consideration of Summit's sale of assets to Ul, Ul has agreed to perform
cevtain other obligations provided for in the Agreement, and has delivered, concurrently
herewith, to Summit's sttomey, as escrow agent, an affidavit of confession of judgment (the
“Judgment™), in the amount of $100,000, as collateral security for UI's obligations under the
Note; and . ‘

WHEREAS, in order 1o induce Summit to enter into and perform the Agreement,
Guarsntor has agreed to give this Guaranty of payment of the obligations of Ul under the
Agreement, the Note, and the Judgment;

NOW THEREFORE, in consideration of Ten Dollars, and other good and valugble
consideration, the receipt and sufficiency of which hereby are acknowledged, QGuarantor agrees
as follows! .

1. Guarantor does hereby unconditionally goaranty to Surmmit the due and
punctual payment of: (a) all principal and interest evidenced by the Agreement, all extensions,
rencwals or refinancings thereof, whenever due and payable, all expenses of collection of the
amounts due under the Agreement; and of enforcement of the same and of this Guaranty,
including reasonable attorneys' fees (each, an “Obligation”, and collectively the “Obligations”).
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2. This Guaranty is irrevocable, continuing, indivisible and unconditional and,
except as otherwise provided herein, may be proceeded upon immediately after failure by Ul to
pay any of the Obligations, end/or upon the occurrence of an “Event of Default”, as defined in
the Agreement, without any prior action or proceeding against UL, The Guarantor hereby
consents to and waives notice of the following, none of which shall affect, change or discharge
the liability of the Guarantor hereunder: (8} any change in the terms of 2ny agreement between
Ul and Summit; and (b) the acceplance, alteration, release or substitution by Summit of any
security for the Obligations, whether provided by the Guarantor or any other person.

3. Guarantor hereby expressly waives the following: (a) acceptance and notice of
acceptance of this Guaranty by Summit; (b) notice of extension of time of the paymeat of, or
renewal or altesation of the terms and conditions of, any Ohligations; (c) notice of any demand
for payment, {d) notice of default or nonpayment as to any Obligations; (¢) all other notices to
which the Guarantor might otherwise be entitled in connection with this Guaranty or the
Obligations of UY hereby guaranticd; and {f) trial by jury and the right thereto in any action or
proceeding of any kind or nature, arising on, under or by reason of, or relating in any way to, this
Guaranty or the Obligations.

4. Guarantor has not and will not set up or claim any defense, counterelaim, set-
off or other objection of any kind o any suit, action or proceeding at law, in equity, or otherwise,
or to any demand or claim that may be instituted or made under and by virtue of this Guaranty.
All remedies of Summit by reason of or under this Guaranty are scparate and cumulative
remedies, and it is agreed that no onc of such remedics shall be deemed in exclusion of any other
remedies available to Summit.

5. Guarantor represenis and warrants that the Guarantor has full power and
authority 1o execute, deliver and perform this Guaranty, and that neither the execution, delivery
nor performance of this Guaranty will violate any law or regulation, or any order or decree of
any court or governmental authority, or will conflict with, or result in the breach of, or cofistitute
a default under, any agrecment or other instrument to which the Guarantor is a party or by which
Guarantor may be bound, or will result in the creation or impasition of any lien, claim or
encumbrance upon any property of Guarantor.

6. This Guaranty may not be changed or terminated orally. No modification or
waiver of any provision of this Guasanty shall be cffective unless such modification or waiver
shall be in writing and signed by Summit, and the same shall then be effective only for the period
and on the conditions and for the specific instarices and purposes specified in such writing. No
course of dealing between Guarantor and Summit in exercising any rights or remedies hereunder
shall operate as a waiver or preclude the exercise of any other rights or remedies hereunder.

7. This Guaranty shall be construed in sccordance with, and govemed by, the
substantive laws of the State of New York, exclusive of choice of law principles. No invalidity,
imegularity, illegality or unenforceability of any Obligation shall affect, impair or be a defense to
the enforceability of this Guaranty. Notwithstanding the invalidity, irregularity, illegality or
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nenforceability of any Obligation of Ul to Summit, this Guaranty shall remain in full force and
effect and shall be binding in accordance with its terms upon Guarantor and the heirs, executors,
administrators, sucoessors and assigns of Guarantor.

. 8. This Gudranty shall be binding upon and inure to the benefit of Summit md its
respective heirs, executors, administrators, successors and assigns. .

IN WITNESS WHEREOF, Guarantor has given and excouted this Guaranty as ofthe
date first above written.

In the presence oft
UniNet Imaging, Inc,
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JEFFREY R. ALBREGTS, ESQ./NBN 0066
jalbregts@nevadafirm.com

COTTON, DRIGGS, WALCH,
HOLLEY, WOLOSON & THOMPSON
400 South Fourth Street, Third Floor
Las Vegas, Nevada 89101

Telephone:  (702) 791-0308
Facsimile: (702) 791-1912
Attorneys for Plaintiffs

Ira and Edythe Seaver Family Trust and
Circle Consulting Corporation

Electronically Filed
05/21/2012 02:51:00 PM
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CLERK OF THE COURT

DISTRICT COURT

CLARK COUNTY, NEVADA

IRA AND EDYTHE SEAVER FAMILY
TRUST, IRA SEAVER, CIRCLE
CONSULTING CORPORATION,

Plaintiffs,
V.

LEWIS HELFSTEIN, MADALYN
HELFSTEIN, SUMMIT LASER PRODUCTS,
INC., SUMMIT TECHNOLOGIES LLC, Ul
SUPPLIES, UNINET IMAGING, INC,,
NESTOR SAPORITI and DOES 1 through 20,
and ROE entities 21 through 40, inclusive,

Defendants.

Case No.:. AS587003
Dept. No.: Xl

NOTICE OF ENTRY OF
FINDINGS OF FACT AND
CONCLUSIONS OF LAW

AND RELATED CLAIMS

PLEASE TAKE NOTICE that FINDINGS OF FACT AND CONCLUSIONS OF LAW

in the above-entitled matter were filed and entered by the Clerk of the above-entitled Court on

the 18" day of May, 2012, a copy of which is attached hereto.

DATED this _#{ day of May, 2012,

07650-03/889105

COTTQN, DRIGGS, WALCH,
HOLLEY\ WOLOSON & THOMPSON

JEFFREY ‘\ i \:\1 S, ESQ./NBN 0066
400 South FRUNNISIrdt Third Fioor

Las Vegas, Naghda 89101

Attorneys for Plaintiffs

Ira and Edythe Seaver Family Trust and

Circle Consulting Corporation
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CERTIFICATE OF MAILING ‘
o
[ HEREBY CERTIFY that, on the 2214 day of May, 2012 and pursuant to NRCP !

5(b), | deposited for mailing in the U.S. Mail a true and correct copy of the foregoing NOTICE
OF ENTRY OF FINDINGS OF FACT AND CONCLUSIONS OF LAW, postage prepaid

and addressed to:

Michael Lee, Esq. Mr. Ira Seaver

LAW OFFICE OF MICHAEL B. LEE 2407 Ping Drive

2000 South Eastern Avenue Henderson, NV 89074
Las Vegas, NV 89104 In Proper Person

Attorneys for Defendants

Fnia Mt Mg

xS e/nployee of COTTON, DRIGGS, WALCH, I

HOLLEY, WOLOSON & THOMPSON
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CLERK OF THE COURT

DISTRICT COURT
CLARK COUNTY, NEVADA

IRA AND EDYTHE SEAVER FAMILY | Case No.: 09 A 587003
TRUST, IRA  SEAVER,  CIRCLE | . No: XI
CONSULTING CORPORATION, Pt- INO.:

FINDINGS OF FACT AND
CONCLUSIONS OF LAW

Plaintiff,

Date of Trial: March 19, 2012
Vs,

Time of Trial: 1:00 p.m.

Ul SUPPLIES, Ul TECHNOLOGIES,
UNINET IMAGING, INC., NESTOR
SAPORITI and DOES 1 through 20, and ROE
entities 21 through 40, inclusive; DOES I
through X, inclusive; and ROE BUSINESS
ENTITIES I through X, inclusive,

Defendants.

This cause came on regularly for a bench trial beginning on March 19, 2012 and
continuing day to day, based upon the availability of the Court and Counsel, until its completion
on April 25, 2012; Plaintiff IRA SEAVER (“Seaver”) appearing in proper person; Plaintiffs IRA
AND EDYTHE SEAVER FAMILY TRUST (“Trust”), and CIRCLE CONSULTING
CORPORATION (“Circle”) by and through Jeffrey R. Albregts, Esq. (Trust, Seaver, and Circle
are sometimes collectively referred to as “the Plaintiffs”) and Defendants Ul SUPPLIES, Ul
TECHNOLOGIES,' UNINET IMAGING, INC. (“UniNet"), NESTOR SAPORITI (“Saporiti”)
appearing by and through their attorneys Michael Lee, Esq. and Gary Schnitzer, Esq.; (Ul

Supplies, UT Technologies, UniNet and Saporiti are sometimes collectively referred to as “the Ul

! The Court granted a motion to add UI Technolopies as a defendant during trial.

Page 1 of 15

UIS 000003



R e - e N~ YL ” , S -V UL I N ]

10

12
13
14
15
16
17
18
19
20
21
22

23

24
25
26
27
28

Defendants”).? Plaintiffs Complaint® asserts ten causes of action: (1) Breach of Circle
Consulting Contract (against all Defendants); (2) Breach of Summit Technologies Formation
Agreement (against Helfstein Defendants Only); (3) Breach of Summit Technologies Operating
Agreement (against Helfstein Defendants and Summit Only); (4) Breach of Fiduciary Duty
(against Helfstein Defendants Only)*; (5) Promissoty Estoppel (against UniNet Defendants
Only); (6) Unjust Enrichment (against UniNet Defendants Only); (7) Accounting (against
Summit and Helfstein Defendants Only)’; (8) Declaratory Relief (against All Defendants); (9)
Breach of Implied Covenant of Good Faith and Fair Dealing (against All Defendants)®; and (10)
Alter Ego (against All Defendants)’, During trial the Court permitted amendment to add a claim
for breach of fiduciary duty against the Ul Defendants.

The Court having read &e pleadings filed by the parties, listened to the testimony of the
witnesses, reviewed the evidence introduced during the trial, considered the oral and written
arguments of counsel, and with the intent of deciding all claims before the Court pursuant to
NRCP 52(a) and 58. The Court makes the following findings of fact and conclusions of law:

FINDINGS OF FACT
1. On or about August 12, 2004, Lewis Helfstein (“Helfstein”)® on behalf of Summit

* The Court dismissed the Counterclaim at the close of the counterclaimants’ case, as no
evidence of damages was presented,

* No ruling in this case is intended to be determinative of any issue related to the Helfstein
Defendants, as they did not participate in this trial. The Helfstein Defendants include LEWIS
HELFSTEIN, MADALYN HELFSTEIN, and SUMMIT TECHNOLOGIES LLC.-

# The court permitted amendment of this claim during trial to include the UI Defendants.

5 The Court granted an NRCP 52c motion on this issue as the accounting was accomplished
through discovery as part of these proceedings.

8 The Court granted dismissal of the tortuous claims for breach of the covenant of good faith and
fair dealing.

" The Court granted dismissal of this claim against the Ul Defendants and UniNet.

8 On November 23, 2009, Plaintiffs executed a voluntary dismissal of the Helfstein Defendants
after reaching a settlement of $60,000. While Plaintiff and the Helfstein Defendants have
resolved their claims in this matter, but Plaintiff rescinded their Settlement Agreement with them
on or about January 20, 2011, because of information Mr. Conant discovered. Based on the
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Laser Products, Inc. and Tra and Edythe Family Trust entered into an operating agreement to
form Summit Technologies (“Summit”) with the Helfstein Defendants maintaining management
and control of it but requiring them to also obtain Seaver’s approval for decisions regarding its
capital structure of Summit,

2. The Operating Agreement with the Plaintiffs for the operation of Summit as a
New York limited liability company which provided, among other things, that it would maintain
records and provide accountings to its members including providing quarterly reports; that 75%
of the members’ consent would be necessary to change its capital structure; for distribution of
profits and net cash flow of 65% to Summit Laser Products and 35% to the Seaver Trust; and for
health insurance,

3. In September 2004, Summit entered into a Technology License Agreement with
LaserStar Distribution Corporation, another entity controlled by the Plaintiffs, for the “codes and
programs for laser cartridge chips.” The license period was for 10 years. '

4, In September, 2004, a consulting, noncompetition and confidentiality agreement
was entered into by Helfstein on behalf of Summit, and Seaver individually and as president of
Circle. Seaver, by way of Circle, and Helfstein, by way of LBH Enterprises agreed to consulting
agreements in licu of salary. The Consulting Agreement contained obligations related to
nondisclosure of confidential information and an agreement not to aid combetition. It also
contained a specific term as to assignment stating that “[t]his Agreement may not be assigned by

any party hereto.” (“Anti-Assignment Clause”)’

stipulation of the parties, this trial concerns only the monies due and owing from the Ul
Defendants to the Plaintiffs. The claims of the UI Defendants against the Helfstein Defendants
are slayed by Nevada Supreme Court entered on 10/19/2010 in Case no. 56383.

? That agreement provides in pertinent part:

6. Disclosure of Information.

Consultant recognizes and acknowledges that trade secrets of the Company and its affiliates and
their proprietary information and procedures, as they may exist from time to time, are valuable,
special and unique assets of the Company’s business, access to and knowledge of which are
essential to performance of the Consultant’s duties hereunder.. . . Consultant will not at any
time during the term of this Agreement disclose in whole or in part, such secrets, information or
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UIS 000005




O e 3 Y S W) —

NN O DN N NN —
LN T N VO N A . A - T = - v sl S el =

s Among other things, the Circle Consulting Agreement provided for payments of
$125,000 per year on a monthly basis with annual $5,000 increases; reimbursement of expenses;
and payments based on sale of laser printer chips.

6. Seaver was required to exclusively perform services at the request of Summit as
well as comply with the noncompete, nondisclosure and confidentiality provisions of that
agreement.

7. On or about August 1, 2005, Helfstein, as the managing member of Summit,
notified Seaver he was suspending the consulting fee payments for the Circle Consulting
Aprcement based on Summit’s insufficient cash flow,

8. ‘After Helfstein suspended the consulting fee payments, Seaver stopped
performing consulting services,

9. In late 2006, Seaver suffered an injury that required surgery which prevented him
from consulting for an extended period.

10.  Inlate 2006, Helfstein and Steven Hecht, the Chief Financial Officer and
President of Summit (“Hecht”), began soliciting offers to sell Summit or Summit’s assets.
Summit had a large bank loan and various creditors that Summit could not afford to pay.

11.  Sometime in October 2006, Helfstein approached Saporiti about purchasing

processes to any person, firm corporation, association or other entity for any reason or purpose
whatsoever, nor shall they make use of any such property for their own purposes of (sic) benefit
of any firm person or corporation, or other entity (except the Company) under any circumstances
during the term of this Agreement; provided that these restrictions shall not apply to such secrets,
information, and processes which are (the) in public domain. . .

1. Agreement not to Aid Competition

7.1 Consultant acknowledges and agrees that during the term of this Agreement, it will not in any
way, directly or indirectly, ... engage in represent, furnish consulting services to, be employed
by, or have any interest in . . . any business which manufactures, sells or distributes parts and
supplies for the remanufacturing of business machine toner cartridges in competition with the
Company or refills business machine toner cartridges.

* * *

7.2 The Consultant is exempt with regards to this paragraph for the following activity:

Consulting with Tangerine Express, so long as their activity remains on the retail level, Raven
Industries...
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Summit’s assets after unsuccessfully approaching approximately three or four other buyers.

12,  After some exchange of information and discussions with key personnel, in early
February 2007, Saporiti indicated that he would form UI Technologies and Ul Supplies to
purchase the assets of Summit

13, Saporiti informed Hecht and Helfstein that he did not want to assume the current
Circle Consulting Agreement,

14.  Atsome point in time Seaver became aware that the Ul Defendants did not want
to assume the current Circle Consulting Agreement,

15.  Helfstein attempted to negotiate a new global agreement for Seaver and himself.
This called for Seaver to receive approximately 35% of whatever Helfstein negotiated for
himself through LBH Enterprises.

16.  Seaver was aware of the attempt to negotiate a separate consulting and non-

- competition agreement, but his relationship and the trust between Seaver and Helfstein had

deteriorated. .

17.  Seaver was concerned that the payments would flow through Helfstein, which
could have been usurped by Helfstein’s estate in the event of Helfstein’s death,

18.  Asaresult, Seaver asked the Ul Defendants for a consulting agreement separate
from Helfstein's.

19.  Saporiti stated that he was interested in working with Seaver.

20.  Hecht attempted to negotiate language that was acceptable to Seaver in terms of
both compensation and the scope of the non-competition provision.

21.  Eventually, Saporiti’s newly created companies, UI Technologies and Ul
Supplies, entered into a transaction that was characterized as an Asset Purchase of Summit, As
part of the transaction no specific intellectual property rights that were being transferred or being
assigned were identified. Certain accounts receivable, contracts and cash were not transferred as
part of the transaction.

22.  The Helfstein Defendants also entered into an agreement with UI Technologies,

Inc. for the purchase of all of the assets of LaserStar Distribution Corporation. As part of the
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transaction no specific intellectual property rights that were being transferred or being assigned
were identified.

23. After agreeing to the initial terms, Helfstein drafted the Asset Purchase
Agreement which was reviewed by counsel for the Ul Defendants.

24, Hecht negotiated portions of the agreement on behalf of the UI Defendants prior
to the closing of the transaction. '

25.  Ultimately, Seaver refused to enter into the offered replacement consulting
agreement because it did not have a sufficient “carve out” to the non-compete that would allow
him to operate pre-existing ventures (Tangerine Express'' Raven Industries'?, etc.”), and it had
insufficient compensation with a payout over three years.

26.  None of the pre-existing ventures as performed during the period of the Circle
Consulting agreement prior to the acquisition by UI Technologies and UI Supplies are a violation
of the noncompetition provisions of that agreement,

27.  Seaver received notice regarding a meeting about the sale proceeding on March
27,2007, for a meeting that same day. The Notice of Meeting of Members specifically stated
that a special meeting would be held on March 27, 2007 for the purpose of: (1) Authorizing the
Company to enter into and perform the Agreement for Purchase and Sale of Assets By and
Between Ul Supplies, Inc. and Summit Technologies, LLC, dated as of March 30, 2007, for sale
of substantially all of the assets of the company (the “Sales Agreement™); and (2) Authorizing
Summit Laser Products, Inc., as member and manager of the Company, by its president,
Helfstein, or any other office thereof, to execute and deliver any and all documents and to take

such further action as may be desirable, from time to time, in furtherance of the Sales

' 1t is unclear from the testimony and the evidence admitted during trial when the transaction
closed. The dates on documents admitted in evidence, where dated, are inconsistent.

" Tangerine is an office supply business operated by Seaver’s wife, Edythe.

2 Seaver sold his interest in Raven, a toner manufacturer, in 1999. He had a S-year
nondisclosure agreement and an 8-year payout from the sale.

13 Seaver also rents space to Static Control on a month-to-month basis in Camarillo, CA.
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Agreement,

28.  On or about March 27, 2007, Helfstein called Seaver and informed him that
Summit was lucky that UI wanted to purchase its assets because the company was
haemorrhaging money, putting pressure on Seaver to agree to a replacement consulting
agreement.

29.  Seaver still refused because he did not like the terms of the new consulting
agreement. ‘

30,  When Seaver refused to negotiate or execute a replacement consulting agreement,
Helfstein decided to go forward with the sale.

31.  Helfstein represented to Saporiti that Summit did not need Seaver’s approval to
execute the Asset Purchase Agreement, and he would personally indemnify the Ul Defendants
for any judgment Seaver might receive as it related to the sale.

32, Seaver was not involved with the decision or subsequent negotiations for the sale
of Summit’s assets.

33.  Saporiti relied upon Helfstein to document the transaction.

34, In late March or early April, 2007, U and Summit entered into the Asset
Purchase Agreement. Helfstein informed U that he was the majority owner of Summit with
authority to enter into the Asset Purchase Agreement for Summit,

35.  The Ul Defendants never formally assumed the Circle Consulting Agreement.
The Asset Purchase Agreement was not conditioned on the Ul Defendants having consulting
agreements with either Helfstein or Seaver.

36.  Atsome point in time, Seaver was informed that the Circle Consulting Agreement
terminated after the execution of the Asset Purchase Agreement, However, inconsistent
information was provided to Seaver on issues related to his health insurance and the Ul
Defendants’ position on his continuing obligations under the Circle Consulting Agreement.

37.  Seaver's acquiescence to comply with the terms of the Circle Consulting
Agreement based upon the representations by the Ul Defendants of his continuing obligation to

not compete was his consent to the assumption of that agreement.
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38.  Priorto April 2007, Seaver received health insurance benefits through the
Consulting Agreement from Summit. However, after the closing of the Asset Purchase
Agreement, those benefits terminated. Prior to terminating his benefits, Ul extended the term of
those benefits and permitted Seaver to remain on its health insurance until Seaver obtained
replacement coverage through Tangerine, with Seaver reimbursing the UI Defendants for those
costs.

39.  After April 2007, Hecht who was the former President of Summit and became a
director of UI Technologies and General Manager of Summit Technologies a division of UniNet
Imaging'* asked Seaver not to contact any Ul and/or former Summit employees working for Ul
because of his lack of a non-compete/confidentiality agreement. Seaver acknowledged that he
was not allowed to interfere with UI’s business by communicating with its employees.

40. Joseph Cachia, former VP of Operations of Summit who became a director of UI
Technologies and VP of Operations of UI Supplies, informed Seaver that the former employees
were forbidden to speak with him about UI business, as he did not have a non-compete
agreement. Seaver acknowledged that he understood this instruction.

41.  Representatives of the Ul Defendants made representations to Seaver that the Ul
Defendants held and owned the rights to the Circle Consulting Agreement and that Seaver was
bound by it to the extent of the nondisclosure and noncompetition provisions.

42.  While UniNet characterized the transactions as an Asset Purchase, it represented
the transaction to the industry as a merger in a press release, which also appeared on the Ul
Defendant’s website for most of the trial.'*

43.  UniNet began invoicing for Summit Technologies prior to the effective date of the
transaction. The invoices on several occasions identified the invoicer as “Summit Technologies,
a division of UniNet”,

44, Summit’s business continued after the transaction as a “division of UniNet”,

Y Ex. 227

15 The press release was removed from the Ul Defendants company website during the trial.
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45, The Ul Defendants, as successors-in-interest to Summit, also assumed certain
other contractual obligations and rights of Sumumit, but claim those obligations due and owing
from Summit to Seaver were not included.

46,  Helftein claims he drafted Exhibit “E” to address the two consulting agreements
that HelfStein and Seaver had with Summit after Seaver refused to agree to a replacement
consulting agreement. Exhibit “E” of the Asset Purchase Agreement specifically set forth that
“CONSULTING AGREEMENTS WITH IRA SEAVER AND LEWIS HELFSTEIN NOT
BEING ASSUMED.” Helfstein claims to have created Exhibit “E” as & part of the original
Asset Purchase Agreement to insure that the previous consulting contracts would not be enforced
against Ul

47.  While the UI Defendants claim that an Exhibit “E” disclaiming responsibility for
the consulting agreement with Seaver was included as part of the transaction the evidence
supporting this contention lacks credibility.'¢

48.  The subsequent conduct and actions of the UI and Helfstein Defendants, however,
do not correspond or support the assertion on their part that the Circle Consulting Agreement
was not assumed because the Ul Defendants made representations to Seaver that they held and
owned the rights to the Circle Consulting Agreement and that he was bound by it insofar as he
could not compete with them nor disclose any information they deemed confidential.

49.  Seaver on behalf of Circle sent invoices and statements to the UI Defendants for
the monies due to them under the Circle Consulting Agreement to which the UI Defendants did
not respond. ‘

50.  The UI Defendants touted and publicized their purchase of Summit along with its
intellectual property technology and other proprietary information which it possessed as a result

of the past efforts and work of Seaver, and continued to do so until shortly before the conclusion

16 During the original motion to dismiss, it came to the Court’s attention that there were
significant issues about the existence of the proffered Exhibit “E”, Trial Exhibit 207, documents
an additional occasion where the agreement was not provided. The testimony and evidence
taken together leads the Court to the conclusion that Exhibit “E” was not created and executed at
the time of the closing of the transaction.
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of trial,

51.  Seaver and Circle honored their obligations under the Circle Consulting
Agreement with Summit —irrespective of the Ul Defendants’ claims that they did not assume
the same—by not competing with the UI Defendants as well as keeping all information they
deemed confidential, confidential, !’

52.  Seaver and Circle detrimentally relied on the representations related to the
obligations under the Circle Consulting Agreement in not competing with the UI or Helfstein
Defendants although they did not receive compensation for such,

53, Seaver testified that counsel for the Ul Defendants informed him that he could not
engage in a business venture with Static Control; as a result of that positio‘n Seaver did not accept
the position with Static Control and suffered a financial loss.

54.  Plaintiff’s expert, Rodney Conant testified, based upon his review of the books
and records of Summit show that Seaver,ias a consequence of honoring the Circle Consulting
Agreement with Summit Technologies, lost income (along with his family Trust and Circle
Consulting) in the total amount of $3,792,570.00.

55.  No expert damages testimony was presented by the UI Defendants.

56.  There is not a special relationship between Plaintiffs, individually or collectively,
and the UI Defendants, individually or collectively, requiring the UI Defendants to protect
Plaintiffs.

57.  Ifany findings of fact are properly conclusions of law, they shall be treated as if
appropriately identified and designated.

CONCLUSIONS OF LAW

L. Seaver did not breach his obligations under the Circle Consulting Agreement.
Seaver did not compete with Summit although he had a relationship with Tangerine Express,

received payments from a prior sale of an interest in Raven Industries, and rented space to Static

' Seaver testified he originally was informed by Hecht that he could not compete with the Ul
Defendants because of his prior agreement. He was later informed he could not take a position
with Static Controls by counsel for the Ul Defendants.
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Control.
2. Given the representations by representatives of UI Technologies and UI Supplies,

including counsel, the Ul Defendants are estopped form arguing that the Circle Consulting
Agreement was not assumed as a result of the transaction.

3. Four elements comprise the theory of promissory estoppel: (1) the party to be
estopped must be apprised of the true facts; (2) he must intend that his conduct be acted upon, or
must act so that the other party asserting estoppel has the right to believe it was so intended; (3)
the party asserting the estoppel must be ignorant of the true state of facts; and (4) he must have
relied to his detriment on the conduct of the party to be estopped. Pink v. Busch, 100 Nev. 684,
689, 691 P.2d 456, 459 (1984) (citation omitted). The doctrine of promissory estoppel also
requires reliance that is foreseeable and reasonable. American Sav. & Loan Ass'n v. Stanton-
Cudahy Lumber Co., 85 Nev. 350, 359, 455 P.2d 39, 41 (1969).

4, The facts here support a claim for promissory estopbel. Here, Plaintiffs justifiably
relied upon the representations of the Ul Defendants of the obligations remaining under the
Circle Consulting Agreement including the obligations not to compete, and not to disclose
confidential information. Plaintiffs have established that the Ul Defendants made false or
misleading misrepresentations regarding the continuation of the Consulting Agreement,

5. The Court finds for Plaintiffs, and against the Ul Defendants on the claim for
promissory estoppel.

6. Seaver was not involved with the negotiations and lacks any personal knowledge
to offer an opinion on these negotiations. While Helfstein, Hecht, and Saporiti are the persons
qualified to provide “extrinsic evidence to determine the parties’ intent, explain ambiguities, and
supply omissions,” Ringle v. Bruton, 120 Nev. 82, 93, 86 P.3d 1032, 1039 (2004), their
statements when taken with the inconclusive documentary evidence are not credible. Given the
lack of credibility of Helfstein and Hecht, the Court does not find the explanation related to the
Exhibit “E” provided by those persons of assistance in making this determination,

7. A de facto merger occurs where the parties have essentially achieved the result of

a merger although they do not meet the statutory requirements for de jure merger. Village
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Builders v. US Laboratories, 121 Nev. 261 (2005). The factors to be weighed by the court in
determining whether a de facto merger exists are: (1) whether there is a continuation of the
enterprise; (2) whether there is a continuity of shareholders; (3) whether the seller corporation
ceased its ordinary business operations; and (4) whether the purchasing corporation assumed the
seller’s obligations. Here after weighing the factors, the Court concludes that UI’s acquisition of
Summit is a de facto merger.

8. After Seaver refused to enter into a new consulting agreement, Helfstein
unilaterally decided to proceed with the Asset Purchase Agreement without an agreement in
place for Seaver. Helfstein communicated to Saporiti that he did not need Seaver’s consent to
the sale since Summit’s operating agreement provided him with authority to sell as the managing
member.

9. As the Court has found that the acquisition of Summit’s assets was a de facto
merger on the facts of this case, the Court finds in favor of Plaintiffs on the first cause of action
for Breach of Circle Consulting Contract and finds against the UI Defendants,

10.  The Ul Defendants’ representations to Seaver that he could not work for a
competitor is evidence of a breach of the implied covenant of good faith and fair dealing. The
Court finds for Plaintiffs on the claim for breach of the implied covenant of good faith and fair
dealing against the Ul Defendants,

11. “ “The doctrine of unjust enrichment or recovery in quasi contract applies to
situations where there is no legal contract but where the person sought to be charged is in
possession of money or property which in good conscience and justice he should not retain but
should deliver to another [or should pay for]." * Leasepartners Corp. v. Robert L. Brooks Trust
Dated Nov. 12, 1975, 113 Nev. 747, 942 P.2d 182, 187 (1997) {quoting 66 Am.Jur.2d Restitution
§ 11 (1973)). An unjust enrichment claim is “not available when there is an express, written
contract, because no agreement can be implied when there is an express agreement.” Id

12. Here, given the Couwrt’s determinations on the other claims, Plaintiffs cannot
prevail on the altemnative claim for unjust enrichment.

13, The Court does not find that Plaintiffs have unclean hands in this matter by
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pursuit of this lawsuit against the Ul Defendants. While the Ul Defendants argue that certain
evidence illustrates that Plaintiffs attempted to manufacture evidence to bolster this action, the
Court does not find this, taken in conjunction with the evidence presented at trial, as credible.

14.  District courts have the discretion to determine if the alter ego doctrine applies in
a case. LFC Mhktg. Group, Inc. v. Loomis, 116 Nev. 8§96, 904, 8 P.3d 841, 846 (2000). The
requirements for finding alter ego, which must be established by a preponderance of the
evidence, are: (1) The corporation must be influenced and governed by the person asserted to be
its alter ego; (2) There must be such unity of interest and ownership that one is inseparable from
the other; and (3) The facts must be such that adherence to the fiction of separate entity would,
under the circumstances, sanction a fraud or promote injustice. Ecklund v. Nevada Wholesale
Lumber Co., 93 Nev. 196, 197, 562 P.2d 479, 479-80 (1977) (citations omitted). However, that *
‘[t]he corporate cloak is not lightly thrown aside’ and that the alter ego doctrine is an exception
to the general rule recognizing corporate independence.” Loomis, 116 Nev. at 903-04, 8 P.3d at
846 (quoting Baer v. Amos J, Walker, Inc., 85 Nev. 219, 220, 452 P.2d 916, 916 (1969)).

15.  Here, Saporiti complied with all of the corporate formalities in forming Ul
Supplies and Ul Technologies to purchase the assets of Summit, There is no evidence that
Saporiti, UniNet, UI Technologies and UI Supplies, in any combination, are inseparable.
Furthermore, there is no evidence that the recognizing Ul Technologies and UI Supplies as
separate legal entities would have any promotion of fraud or injustice, Saporiti legally formed
Ul Supplies and Ul Technologies to purchase the assets of Summit. He signed the Asset
Purchase Agreement on behalf of Ul Supplies and Ul Technologies.

16.  Despite the intertwining of the operations of the UI Defendants, Plaintiffs have
not provided sufficient evidence to demonstrate that UI Supplies and UI Technologies were an
alter ego of either Saporiti or UniNet.

17. While the Ul Defendants assumed the Circle Consulting Agreement through their
action and accomplished a de facto merger of Summit with UI Technologies and UI Supplies, the
Ul Defendants did not have a special duty to protect Plaintiffs from Helfstein, Hecht, or Summit,

Under the common law, there is no duty to control the conduct of a third party to prevent him
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from causing harm to another person, unless a special relationship exists.

18.  Here, there was not a special relationship between Plaintiffs and the Ul

Defendants as recognized by the common law.

19.  Two categories of damages which the Court believes are appropriate for award

consistent with this decision are:

Lost Opportunity'® $469,450.92
Loss of Health Insurance Premiums'® $ 96.146.52
TOTAL $565,597.44

20.  If any conclusions of law are properly findings of fact, they shall be treated as if
appropriately identified and designated.

JUDGMENT IS ENTERED AS FOLLOWS: Plaintiffs take judgment in the sum of
$565,597.44 on the claims for breach of contract, breach of the covenant of good faith and fair
dealing and promissory estoppel;

.ot

'8 The Court has used Mr. Conant’s figures but has made an adjustment. His figures on Exhibit
“BB”show Due 4/1/07 through 12/31/10 $ 353,135.74
Due 1/1/11 through 12/31/14 ___328.419.34
$ 681,555.08
The Court only awards Lost Opportunity damages in the amount of $469,450.92 through 5/31/12
($353,135.74 + $116,315.18) as the remainder of the damages have not yet been incurred and
may be sought if a continuing breach of the agreement occurs.

' The Court has used Mr. Conant’s figures but has made an adjustment. His figures on Exhibit
“L” show Due 4/1/07 through 12/31/10 §  74,865.00
Due 1/1/11 through 12/31/14 60,089.00
$ 134,954.00
The Court only awards Loss of Health Insurance Premiums as damages in the amount of
$96,146.52 through 5/31/12 ($74,865.00 + $21,281,52) as the remainder of the damages have not
yet been incurred and may be sought if a continuing breach of the agreement occurs.
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JUDGMENT IS FURTHER ENTERED AS FOLLOWS: Plaintiffs may make a
motion for attorneys’ fees, if appropriate, and demand costs as provided for under the Nevada
Rules of Civil Procedure, the Nevada Revised Statutes, and any other application rule, statute, or

contract,

Dated this 17™ day of May, 2012.

Gonzalez
urt Judge

izab
Distr1

Certificate of Service

1 hereby certify that on or about the date ﬁ]ﬁgj., this document was copied through e-mail,
or a copy of this Order was placed in the attorney’s folder in the Clerk's Office or mailed to the
proper party as follows:

Jeffrey R. Albregts, Esq. (Cotton, Driggs, et al)
Michael B Lee, Esq.

Gary E Schnitzer, Esq. (Kravitz Schnitzer, et al)
M. Ira Seaver

2407 Ping Drive
Henderson, Nevada 89074

\___/V Dan Kutinac
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Pending and prior proceedings in this court. List the case name and docket number of all appeals
or original proceedings presently or previously pending before this court which are related to this
appeal:

Helfstein v. Ul Supplies, Case No. 56383

Pending and prior proceedings in other courts. List the case name, number and court of all
pending and prior proceedings in other courts which are related to this appeal (e.g., bankruptcy,
consolidated or bifurcated proceedings) and their dates of disposition:

N/A.

Nature of action. Briefly describe the nature of the action, including a list of the causes of action
pleaded, and the result below:

This action arises out of a dispute related to a consulting agreement between Circle
Consulting Corp. and Summit Technologies in 2004. In 2007, Summit sold substantially all of
its assets to Ul Technologies (“UIT”) and Ul Supplies (“UIS”), but a dispute arose over
whether the consulting agreement was included in the sale.

On April 3, 2009, Ira and Edythe Seaver Family Trust, Ira Seaver, and Circle
Consulting Corporation (“Plaintiffs”) filed a Complaint against the Helfstein Defendants and
the Ul Defendants, asserting ten causes of action: (1) Breach of the Circle Consulting Contract
(against all Defendants); (2) Breach of Summit Technologies Operating Agreement (against
Helfstein Defendants only); (3) Breach of Summit Technologies Operating Agreement (against
Helfstein Defendants and Summit Only); (4) Breach of Fiduciary Duty (against Helfstein
Defendants only — amended at trial to include Ul Defendants); (5) Promissory Estoppel (against
UniNet Defendants only); (6) Unjust Enrichment (against UniNet Defendants only); (7)
Accounting (against Summit and Helfstein Defendants only — dismissed at the close of
Plaintiffs’ case); (8) Declaratory Relief (against All Defendants); (9) Breach of Implied
Covenant of Good Faith and Fair Dealing (against all Defendants — tortious breach of the
covenant of good faith and fair dealing dismissed at the close of Plaintiffs’ case); and (10) Alter
Ego (against all Defendants — dismissed as to Ul Defendants at the close of Plaintiffs’ case).

On May 21, 2012, the District Court entered findings of fact and conclusions of law,
finding in favor of Plaintiffs on the claims for promissory estoppel, breach of contract, and
breach of the implied covenant of good faith and fair dealing for damages, as of May 31, 2012,
of $565,597.44. Defendants then filed a Motion to Alter or Amend or, in the Alternative, For
Satisfaction of Judgment Based on Settlement With Summit Technologies (“Motion to Alter or
Amend”) based on a prior settlement agreement. In the motion, Defendants contended that a
prior settlement agreement entered into by UIS’s and UIT’s predecessor-in-interest necessarily
satisfied the judgment in light of the court’s finding that UIS and UIT merged with its
predecessor. The district court heard the motion on July 10, 2012, and determined that an
evidentiary hearing would be necessary to resolve the dispute. Accordingly, the court granted
the parties additional discovery and set an evidentiary hearing for a date to be determined in the
future. A status check on the readiness of the issue is set for September 20, 2012.



9.

10.

11.

12.

13.

Prior to the July 10 hearing, Plaintiffs attempted to execute against accounts held by
parties that Defendants claim are not included in the findings of fact and conclusions of law.
Accordingly, Defendants filed claims of exemption pursuant to NRS 21.112 and a Motion (1)
For Order Clarifying that UniNet and Nestor Saporiti Have no Liability Pursuant to this Court’s
Findings of Fact and Conclusions of Law, (2) to Strike Writs of Execution and Garnishment,
and (3) For Order Returning Funds to UniNet and Ul Supplies (“Motion to Clarify”). A
hearing on this motion is currently scheduled for August 30, 2012.

Issues on appeal. State concisely the principal issue(s) in this appeal:

In light of the ongoing post-judgment activity in this case, it is difficult to identify the issues on
appeal. The Notice of Appeal concerns the May 21, 2012 findings of fact and conclusions of
law, from which Appellants filed post-judgment motions that are still pending, including the
Motion to Clarify the judgment and an evidentiary hearing stemming from the Motion to Alter
or Amend. As to the findings, Appellants contend that two of the parties (UniNet and Mr.
Saporiti) are not judgment debtors pursuant to a determination by the court that no alter ego
theory allowed Respondents to claim liability against the aforementioned defendants.
Appellants also believe there is an issue regarding whether a prior settlement satisfied the
judgment. As the district court has not yet decided those issues, they form the basis of
Appellants’ appeal. A determination on those issues during one of the upcoming hearings
could significantly alter the relevant issues before this court.

Pending proceedings in this court raising the same or similar issues. If you are aware of any

proceeding presently pending before this court which raises the same or similar issues raised in

this appeal, list the case name and docket number and identify the same or similar issues raised:
None.

Constitutional issues. If this appeal challenges the constitutionality of any statue, and the state, any

state agency, or any officer or employee thereof is not a party to this appeal, have you notified the

clerk of this court and the attorney general in accordance with NRAP 44 and NRS 30.130?

N/A X Yes No

Other issues. Does this appeal involve any of the following issues? _No .
Reversal of well-settled Nevada precedent (on an attachment, identify the case(s))
An issue arising under the United States and/or Nevada Constitutions
A substantial issue of first-impression
An issue of public policy
An issue where en banc consideration is necessary to maintain uniformity of this court’s
decisions
A ballot question

Trial. If this action proceeded to trial, how many days did the trial last? 6
Was it a bench or jury trial? Bench trial




14.

15.

16.

17.

18.

19.

20.

Judicial disqualification. Do you intend to file a motion to disqualify or have a justice recuse
him/herself from participation in this appeal. If so, which Justice? No

Date of entry of written judgment or order appealed from 05/21/12. See Exhibit 1. Attach a
copy. If more than one judgment or order is appealed from, attach copies of each judgment or order
from which an appeal is taken

@) If no written judgment or order was filed in the district court, explain the basis for seeking
appellate review:
N/A

Date written notice of entry of judgment or order served 5/21/12. See Exhibit 1 above. Attach a
copy, including proof of service, for each order or judgment appealed from.

@) Was service by delivery or by mail/electronic/fax __ X (specify).

If the time for filing the notice of appeal was tolled by a post-judgment motion (NRCP 50(b),
52(b), or 59),
@) Specify the type of motion, and the date and method of service of the motion, and the

date of filing. N/A .
NRCP 50(b) Date served By delivery___ or by mail__ Date of filing
NRCP 52(b) Date served By delivery___ or by mail__ Date of filing
NRCP 59 Date served By delivery___or by mail__ Date of filing
Date notice of appeal was filed 06/15/12
@) If more than one party has appealed from the judgment or order, list the date each notice

of appeal was filed and identify by name the party filing the notice of appeal:

Specify statue or rule governing the time limit for filing the notice of appeal, e.g., NRAP 4(a),
NRS 155.190, or other NRAP 4(a) .

Specify the statute or other authority granting this court jurisdiction to review the judgment or
order appealed from:

NRAP 3A(b)(1)__X NRS 155.190 (specify subsection)
NRAP 3A(b)(2) NRS 38.205 (specify subsection)
NRAP 3A(b)(3) NRS 703.376

Other (specify)

Explain how each authority provides a basis for appeal from the judgment or order:



a. “An appeal may be taken from the following judgments and orders of a district court in a
civil action:
(1) A final judgment entered in an action or proceeding commenced in the court in which
the judgment is rendered.”
21. List all parties involved in the action in the district court:
Plaintiffs: Ira and Edythe Seaver Family Trust, Ira Seaver, Circle Consulting Corporation
Defendants: Ul Supplies, Ul Technologies, UniNet Imaging, Inc., and Nestor Saporiti
Defendants VVoluntarily Dismissed by Plaintiffs and Stayed Third Party/Crossclaim Defendants:
Lewis Helfstein, Madalyn Helfstein, Summit Laser Products, Inc., and Summit Technologies,
LLC
22. Give a brief description (3 to 5 words) of each party’s separate claims, counterclaims, cross-
claims or third-party claims, and the trial court’s disposition of each claim, and how each claim
was resolved (i.e., order, judgment, stipulation), and the date of disposition of each claim.
Attach a copy of each disposition.
Plaintiffs’ Claims
(1) Breach of Circle Consulting Contract (against all Defendants)
Judgment for Plaintiffs by way of de facto merger.
(2) Breach of Summit Technologies Formation Agreement (against Helfstein Defendants Only)

Judgment for Defendants.

(3) Breach of Summit Technologies Operating Agreement (against Helfstein Defendants and
Summit Only)

Not considered.

(4) Breach of Fiduciary Duty (against Helfstein Defendants Only — amended at trial to include
Ul Defendants)

Judgment for Ul Defendants; no findings as to Helfstein Defendants.
(5) Promissory Estoppel (against UniNet Defendants Only)
Judgment for Plaintiffs.

(6) Unjust Enrichment (against UniNet Defendants Only)



Judgment for UniNet Defendants based on finding that a written contract existed.

(7) Accounting (against Summit and Helfstein Defendants Only — dismissed at the close of
Plaintiffs’ case)

Judgment for Defendants pursuant to NRCP 52(c) after close of Plaintiffs’ case in chief.
(8) Declaratory Relief (against All Defendants)

No findings.
(9) Breach of Implied Covenant of Good Faith and Fair Dealing (against All Defendants)

Dismissal of tortious breach of the covenant of good faith and faith dealing after close
of Plaintiffs’ case in chief.

(10) Alter Ego (against All Defendants)

Judgment for Defendants.
Ul Defendants’ Counterclaims
(1) Breach of Contract

Dismissal of breach of contract counterclaim after close of Defendants’ case in chief.
(2) Breach of Covenant of Good Faith and Fair Dealing

Dismissal of breach of contract counterclaim after close of Defendants’ case in chief.
(3) Unjust Enrichment

Dismissal of breach of contract counterclaim after close of Defendants’ case in chief.
Ul Defendants’ Cross-Claims
(1) Breach of Contract

Stayed and shifted to arbitration in New York.
(2) Breach of the Covenant of Good Faith and Fair Dealings

Stayed and shifted to arbitration in New York.

(3) Unjust Enrichment



Stayed and shifted to arbitration in New York.
(4) Fraud

Stayed and shifted to arbitration in New York.
(5) Fraudulent Misrepresentation

Stayed and shifted to arbitration in New York.
(6) Intentional Misrepresentation

Stayed and shifted to arbitration in New York.
(7) Negligent Misrepresentation

Stayed and shifted to arbitration in New York.
(8) Breach of Expressed and Implied Warranties

Stayed and shifted to arbitration in New York.
(9) Implied Indemnity

Stayed and shifted to arbitration in New York.
(10) Equitable Indemnity

Stayed and shifted to arbitration in New York.
(11) Apportionment

Stayed and shifted to arbitration in New York.
(12) Equitable Estoppel

Stayed and shifted to arbitration in New York.

23. Did the judgment or order appealed from adjudicate ALL the claims alleged below and the
right and liability of ALL the parties to the action below:

Yes X No

24. If you answered “No” to the immediately previous question, complete the following:



€)] Specify the claims remaining pending below:

(b) Specify the parties remaining below:

() Did the district court certify the judgment or order appealed from as a final judgment
pursuant to NRCP 54(b):

Yes No X

(d) Did the district court make an express determination, pursuant to NRCP 54(b), that there
is not just reason for delay and an express direction for the entry of judgment:

Yes No X

25. If you answered “No” to any part of question 25, explain the basis for seeking appellate review
(e.g., order is independently appealable under NRAP 3A(b)):

Although the district court did not specifically certify its May 21, 2012 findings of fact and
conclusions of law as final, the findings appear to constitute a final appealable determination. However,
there are pending post-trial motions such that the appealable issues are currently in limbo. Those motions
are the Motion (1) For Order Clarifying that UniNet and Nestor Saporiti Have no Liability Pursuant to this
Court’s Findings of Fact and Conclusions of Law, (2) to Strike Writs of Execution and Garnishment, and
(3) For Order Returning Funds to UniNet and Ul Supplies, and the Motion to Alter or Amend or, in the
Alternative, For Satisfaction of Judgment Based on Settlement With Summit Technologies based on
Plaintiffs” settlement with Summit Technologies, LLC. Because the district court found that Ul Supplies,
Inc. and Ul Technologies, Inc. were the successors-in-interest of Summit Technologies, LLC and Summit
Laser Products, the settlement agreement and the voluntary dismissal inured to the benefit of Ul Supplies,
Inc. and Ul Technologies, Inc. under the plain language of the settlement documents.

As such, the outcome of the evidentiary hearing related to the rescission of the Summit Settlement
could potentially raise additional appellate issues that the Ul Defendants will need to clarify in the future.
Currently, the Ul Defendants assert that the district court made several errors in both findings of fact and
the application of law in the underlying trial. The findings of fact by the district court contain several
incongruous findings that conflict with the basis for judgment.

26. Attach file-stamped copies of the following documents:

¢ The latest-filed complaint, counterclaims, cross-claims, and third-party claims

¢ Any tolling motion(s) and order(s) resolving tolling motion(s)

e Orders of NRCP 41(a) dismissals formally resolving each claim, counterclaims, cross-claims
and/or third-party claims asserted in the action or consolidated action below, even if not at issue
on appeal

¢ Any other order challenged on appeal

¢ Notices of entry for each attached order

See attached Exhibits 2-4.
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