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IN THE SUPREME COURT OF THE STATE OF NEVADA

In Re: Manhattan West Mechanic’s
Lien Litigation

APCO CONSTRUCTION, A NEVADA
CORPORATION; ACCURACY
GLASS & MIRROR COMPANY,
INC.: BUCHELE, INC.; BRUIN
PAINTING CORPORATION;
CACTUS ROSE CONSTRUCTION;
FAST GLASS, INC.; HD SUPPLY
WATERWORKS, LP; HEINAMAN
CONTRACT GLAZING; HELIX
ELECTRIC OF NEVADA, LLC;
INTERSTATE PLUMBING & AIR
CONDITIONING; SWPPP
COMPLIANCE SOLUTIONS, LLC;
AND WRG DESIGN, INC.,

Petitioners,
VS.

THE EIGHTH JUDICIAL DISTRICT
COURT OF THE STATE OF
NEVADA, IN AND FOR THE
COUNTY OF CLARK; AND THE
HONORABLE SUSAN SCANN,
DISTRICT JUDGE,

Respondents,

and

SCOTT FINANCIAL
CORPORATION, A NORTH
DAKOTA CORPORATION;

AHERN RENTALS, INC.;: ARCH
ALUMINUM AND GLASS CO.:
ATLAS CONSTRUCTION SUPPLY,
INC.: BRADLEY J. SCOTT;
CABINETEC, INC.: CELLCRETE
FIREPROOFING OF NEVADA, INC.;
CAMCO PACIFIC CONSTRUCTION
CO., INC.; CLUB VISTA FINANCIAL
SERVICES, LLC: CONCRETE
VISIONS, INC.; CREATIVE HOME
THEATRE, LLC; CUSTOM SELECT
BILLING, INC.; DAVE PETERSON
FRAMING, INC.: E&E FIRE
PROTECTION, LLC; EZA, P.C.;
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FERGUSON FIRE AND
FABRICATION, INC.: GEMSTONE
DEVELOPMENT WEST, INC..;
GRANITE CONSTRUCTION
COMPANY:; HARSCO
CORPORATION; HYDROPRESSURE
CLEANING; INQUIPCO; INSULPRO
PROJECTS, INC: JEFF HEIT
PLUMBING, CO. LLC: JOHN DEERE
LANDSCAPE, INC.: LAS VEGAS
PIPELINE, LL.C; NEVADA PREFAB
ENGINEERS; NOORDA SHEET
METAL COMPANY; NORTHSTAR
CONCRETE, INC.; PAPE MATERIAL
HANDLING: PATENT
CONSTRUCTION SYSTEMS:
PROFESSIONAL DOOR AND MILL
WORKS, LLC; READY MIX, INC.;
RENAISSANCE POOLS & SPAS
INC.; REPUBLIC CRANE SERVICE,
LLC: STEEL ENGINEERS, INC.:
SUPPLY NETWORK, INC.;
SUNSTATE COMPANIES, INC.;
THARALDSON MOTELS 11, INC.;
THE PRESSURE GROUT
COMPANY; TRI CITY DRYWALL,
INC.; UINTAH INVESTMENTS, LLC;
AND ZITTING BROTHERS
CONSTRUCTION, INC.,

Real Parties in Interest

SCOTT FINANCIAL CORPORATION’S SUPPLEMENTAL
AUTHORITIES IN SUPPORT OF ANSWER TO JOINT PETITION FOR
WRIT OF MANDAMUS OR PROHIBITION

HUTCHISON & STEFFEN, LLC.

Mark A. Hutchison (4629)
Michael K. Wall (2098)
Peccole Professional Park
10080 Alta Drive, Suite 200
Las Vegas, Nevada 89145

Attorneys for Scott Financial Corporation




.
1)
L
A
8
i
8!

HUTCHISON

A PROFESSIONAL LLC
PECCOLE PROFESSIONAL PARK

1O08Q WEST ALTA DRIVE, SUITE 200
LAS VEGAS, NV 89145

O 0 ~3 & Wwn S W N

[N T NG B NG T NG S NG S NG R NG T N T N S e e T e W o S S S S S SY
O I N W B W N =oYYUY —, o

SCOTT FINANCIAL CORPORATION’S SUPPLEMENTAL
AUTHORITIES IN SUPPORT OF ANSWER TO JOINT PETITION FOR
WRIT OF MANDAMUS OR PROHIBITION

Pursuant to NRAP 31(e), real party in interest Scott Financial Corporation
respectfully requests that this Court consider in resolving this petition the case of
Caterpillar Financial Services v. Peoples National Bank, 710 F.3d 691 (7th Cir.
March 4, 2013). A copy is attached for the Court’s convenience.

Caterpillar Financial was decided by the Seventh Circuit after the
Answer in this matter was filed, and contains language that is directly relevant to
the issues presented in this petition.

NRAP 31(e) states:

(e) Supplemental Authorities. When Pertinent and significant

authorities come to a party’s attention after the party’s brief has been

filed, but before a decision, a party may promptly advise the

Supreme Court by filing and serving a notice of supplemental

authorities, setting forth the citations. The notice shall provide

references to the page(s) of the brief that is being supplemented.

The notice shall further state concisely and without argument the

legal proposition for which each supplemental authority is cited.

The notice may not raise any new points or issues. Any response

must be made promptly and must be similarly limited.” If filed less

than 10 days before oral argument, a notice of supplemental

authorities shall not be assured of consideration by the court at oral

argument; provided, however, that no notice of supplemental

authorities shall be rejected for filing on the ground that it was filed

less than 10 days before oral argument.

Although NRAP 31(e) specifically applies to the briefs in appeals, Scott
Financial submits in this instance—where a petition for a writ has been accepted
and fully briefed—the rule should apply to the Answer filed by Scott Financial.
Therefore, Scott financial brings Caterpillar Financial to the Court’s attention
for consideration.

Caterpillar Financial contains a comprehensive discussion of the issue of
complete versus partial subordination, and discusses the policy considerations
that support adoption of the partial subordination approach. Further, the Seventh
Circuit identifies partial subordination as the majority view in the nation. The

discussion can be found at pages 693 to 694 of the opinion.

-3 -
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This discussion is relevant to the arguments in the Answer to the Petition

regarding the difference between complete and partial subordination at page 19

of the Answer, and to the policy arguments in the Answer at pages 21 through

29.

DATED this 2| day of May, 2013.

HUTCHISON & STEFFEN, LLC.

///J/// ///

MarkA Hutchlson (4629)
Michael K. Wall (2 098

10080 West Alta 11ve Suite 200
Las Vegas, NV 89145

Tel: 02) 385-2500

Fax: (702)385-2086

Attorneys for Scott Financial Corporation
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CERTIFICATE OF SERVICE
I certify that I am an employee of HUTCHISON & STEFFEN, LLC and
that on this date SCOTT FINANCIAL CORPORATION’S
SUPPLEMENTAL AUTHORITIES IN SUPPORT OF ANSWER TO
JOINT PETITION FOR WRIT OF MANDAMUS OR PROHIBITION

was filed electronically with the Clerk of the Nevada Supreme Court, and
therefore electronic service was made in accordance with the master service list
as follows:

Glenn Meier
Wade Gochnour
David Dachelet
David Johnson
Beau Sterlin
Richard Pee
Martin Little
Jeffrey Albregts
R. Reade
Michael Gebhart
Jennifer Lloyd
Brian Berman

J. Jones

Reuben Cawley
Gwen Mullins
Donald Williams
Keith Gregory
Eric Dobberstein
Philip Varricchio
Stven Morris
Mark Ferrario

2

DATED this @ day of May, 2013.

: L@n & Steffen; LLC
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CERTIFICATE OF MAILING

Pursuant to NRAP 25(b), I certify that I am an employee of HUTCHISON

he-N o

& STEFFEN, LLC and that on this @day of May, 2013, I caused the
document entitled SCOTT FINANCIAL CORPORATION’S
SUPPLEMENTAL AUTHORITIES IN SUPPORT OF ANSWER TO
JOINT PETITION FOR WRIT OF MANDAMUS OR PROHIBITION, to be

served as follows:

X by placing same to be deposited for mailing in the United
States Mall, in a sealed envelope upon which first class
postage was prepaid in Las Vegas, Nevada; and/or

O pursuant to NRCP 5(b)(2)(D), to be sent via facsimile; and/or

O pursuant to EDCR 8.05(a) and 8.05(f), to be electronically
served through the Eighth Judicial District Court’s electronic
filing system, with the date and time of the electronic service
su‘?&tituted for the date and place of deposit in the mail;
and/or

0 via electronic mail;

to the attorneys listed below at the address, email, and/or facsimile number
indicated below:

The Honorable Susan W. Scann

Department 29, Eighth Judicial District Court
330 S. Third Street

Las Vegas, NV 89101




West Law

710 F.3d 691, 80 UCC Rep.Serv.2d 53
(Cite as: 710 F.3d 691)

United States Court of Appeals,

Seventh Circuit.
CATERPILLAR FINANCIAL SERVICES COR-
PORATION, Plaintiff-Appeliee,

V.

PEOPLES NATIONAL BANK, N.A., Defend-
ant—Appellant.

No. 12-2854.
Argued Jan. 23, 2013.
Decided March 4, 2013.

Background; Plaintiff secured creditor brought ac-
tion alleging defendant secured creditor converted
the proceeds of sales of collateral to which plaintiff
had superior secured claim. The United States Dis-
trict Court for the Southern District of Illinois, G.
Patrick Murphy, J., 2012 WL 2520922, granted
judgment for plaintiff and awarded it damages of
$2.4 million plus prejudgment interest. Defendant
appealed.

Holdings: The Court of Appeals, Posner, Circuit
Judge, held that:

(1) plaintiff's interest in collateral was not purchase
money security interest, but

(2) any superior interest in collateral held by de-
fendant as result of subordination agreement with
senior lender was not enforceable against plaintiff.

Affirmed.
West Headnotes
[1] Secured Transactions 349A €146

349A Secured Transactions
349ATIT Construction and Operation
349A1II(B) Rights as to Third Parties and
Priorities
349Ak145 Conflicting Security Interests,
Priorities Among
349Ak146 k. Purchase money security

Page 1

interests. Most Cited Cases

Under Illinois law, plaintiff secured creditor
did not acquire purchase money security interest in
collateral with priority over earlier secured interest
held by defendant secured creditor that allegedly
converted proceeds of sales of collateral, since col-
lateral was not newly purchased when plaintiff
provided financing, but, rather, debtor exercised
right to purchase the collateral under lease, and
plaintiff did not obtain assignment of purchase
money security interest held by original lenders.
S.H.A. 810 TLCS 5/1-203(b)(4), 5/9-103(a)(2),
(H)(3), 5/9-310(c), 5/9-324(a).

[2] Estoppel 156 €5074(1)

156 Estoppel
156111 Equitable Estoppel
156111(B) Grounds of Estoppel

156k73 Clothing Another with Apparent

Title or Authority
156k74 Real Property
156k74(1) k. In general. Most Cited

Cases

Secured Transactions 349A €512

349A Secured Transactions
349A1 Nature, Requisites, and Validity
349AT(A) Nature and Essentials
349Ak11 Property and Rights Subject to
Security Interest
349Ak12 k. Title or interest of debtor.
Most Cited Cascs
Under Ilinois law, where the true owner of
property allows another to appear as the owner of
or to have full power to dispose of the property, so
that a third party is led into dealing with the appar-
ent owner, the true owner will be estopped from as-
serting that the apparent owner did not have the
title, and therefore the apparent owner will be
treated as having rights in the collateral, thus en-
abling him to create security interests in it.

© 2013 Thomson Reuters. No Claim to Orig. US Gov. Works.
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[3] Secured Transactions 349A €212

349A Secured Transactions
349AT Nature, Requisites, and Validity
349AI(A) Nature and Essentials
349Ak11 Property and Rights Subject to
Security Interest
349Ak12 k. Title or interest of debtor.
Most Cited Cases
Under Iilinois law, although prior lender had
transferred title to borrower's equipment to affili-
ated “special purpose” entity in order to shield the
assets from other creditors, subsequent lender could
obtain security interest in equipment since transfer
of title was not disclosed publicly and assets them-
selves were not transferred.

[4] Secured Transactions 349A €147

349A Secured Transactions
349A11I Construction and Operation
349ATII(B) Rights as to Third Parties and
Priorities
349Ak147 k. Agreements affecting prior-
ity. Most Cited Cases

Secured Transactions 349A €170

349A Secured Transactions
349A1V Rights and Liabilities of Parties
349Ak170 k. Conversion or injury to collat-

eral. Most Cited Cases

Under Illinois law, any superior interest in col-
lateral held by defendant secured creditor as result
of subordination agreement with senior lender was
not enforceable against plaintiff secured creditor
that otherwisc had priority over defendant, absent
security agreement authenticated by debtor that
provided description of collateral of which senior
lender purportedly took possession, and thus de-
fendant converted the proceeds of sales of collateral
by withholding proceeds from plaintiff. S.H.A. 810
ILCS 5/9-203(L)Y3XA), 5/9-315(a)(2),
5/9-322(b)(1).

[5] Interest 219 €239(2.20)

Page 2

219 Interest
219111 Time and Computation
219k39 Time from Which Interest Runs in
General
219k39(2.5) Prejudgment Interest in Gen-
eral
219k39(2.20) k. Particular cases and
issues. Most Cited Cases
Under Illinois law, plaintiff secured creditor
was entitled to prejudgment interest on damages
awarded as result of defendant secured creditor's
conversion of sales of collateral in which plaintiff
held superior interest, from date on which defend-
ant sold collateral and pocketed the proceeds.
S.H.A. 735 ILCS 5/2-1011(a).

*692 Daniel D. Doyle, Lathrop & Gage, LLP,
Clayton, MO, for Plaintiff-Appellee.

Evie S. Horn, Crain Miller & Wernsman, Centralia,
L.

Before POSNER and WILLIAML*S, Circuit Judges,
and NORGLE, District Judge.

FN* Hon. Charles R. Norgle of the North-
ern District of Illinois, sitting by designa-
tion.

POSNER, Circuit Judge.

This diversity suit governed by Illinois law pits
the financing arm of Caterpillar, the well-known
manufacturer of tractors and a variety of other in-
dustrial equipment (and much else besides), against
Peoples National Bank, which operates in southern
Illinois and eastern Missouri, Caterpillar accuses
the bank of having converted the proceeds of sales
of collateral to which Caterpillar had a secured
claim superior to the bank's secured claim. After a
bench trial the district judge granted judgment for
Caterpillar and awarded it damages of $2.4 million
plus prejudgment interest of a shade less than 2 per-
cent per annum. The bank's appeal presents a vari-
ety of issues of secured-transactions law.

© 2013 Thomson Reuters. No Claim to Orig. US Gov. Works.
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In 2006 a coal-mining company in southern
Illinois named S Coal borrowed some 37 million
from Caterpillar secured by the coal company's
mining equipment. The company was also indebted
to Peabody Energy Corporation, for an earlier loan,
and at Peabody's request S Coal transferred title to
the same equipment, subject to Caterpillar's secur-
ity interest in it, to an affiliate of Peabody. The af-
filiate was a “special purpose” entity. Its raison
d'étre was by holding the title to the equipment to
try to keep the equipment from being seized by
creditors (other than Peabody) of S Coal, which
was known to be in a parlous financial state.

Two years later, in 2008, Peoples National
Bank lent S Coal $1.8 million secured by the same
mining equipment that secured Caterpillar's loan.
(So the same equipment was now collateral for
loans from Peabody, Caterpillar, and the bank.) The
bank filed a financing statement covering this col-
lateral. In its pre-loan investigation the bank dis-
covered an earlier, recorded financing statement
which said *693 that S Coal had given Peabody a
security interest in all of the coal company's assets.
The bank wanted its security interest to have prior-
ity over Peabody's. It therefore negotiated an agree-
ment with Peabody subordinating the latter's claim
to the bank's claim. But the bank did not obtain a
copy of a security agreement between S Coal and
Peabody for Peabody's loan to S Coal—and a secur-
ity interest is not enforceable unless “the debtor has
authenticated a security agreement that provides a
description  of  the collateral.” UCC §
9-203(b)(3)(A).

S Coal defaulted on its various loans, and the
bank and Caterpillar found themselves fighting
over the same pool of assets—S Coal's mining
cquipment—that secured their loans. The bank
managed to obtain possession of the assets and told
Caterpillar it would try to sell them for $2.5 mil-
lion. Caterpillar did not object. But it reserved the
right to sue the bank unless the bank handed over
the proceeds of the sale to Caterpillar; for Caterpil-
lar claimed that its security interest was senior to

Page 3

the bank's. The bank sold S Coal's equipment for
$2.5 million but kept back $1.4 million to cover
what the coal company owed it. It sent a check for
the remaining $1.1 million to Caterpillar. Caterpil-
lar neither cashed the check nor returned it to the
bank.

When two or more secured creditors claim con-
flicting security interests in the same collateral, the
creditor who filed his financing statement carlier
normally has the senior claim. UCC § 9-322(a)(1).
(Illinois law governs because S Coal, the debtor, is
located there, see UCC § 9-301(1), but the relevant
provisions of the Iilinois commercial code are
identical to those of the Uniform Commercial Code,
so we won't bother to cite the Illinois code.) Cater-
pillar's financing statement dates to 2006, two years
before the bank filed its own financing statement
covering the same equipment. The bank's claim of
priority over Caterpillar derives from its dealings
with Peabody, for remember that S Coal's indebted-
ness to Peabody preceded Caterpillar's 2006 loan.
The bank argues that in connection with that in-
debtedness Peabody had obtained a security interest
in all of S Coal's assets, that the security interest
had been perfected by a financing statement signed
in 2005, and therefore that Peabody had priority
over Caterpillar's security interest in the same
equipment. The bank further and critically argues
that Peabody transferred its secured interest in the
equipment (a secured interest senior to Caterpil-
lar's) to the bank in 2008 by agreeing to subordinate
the loans it had made to S Coal to the bank's loans,
enabling the bank to step into Peabody's shoes and
obtain priority over Caterpillar.

Had it not been for the subordination agree-
ment, Peabody's claim to a security interest in S
Coal's assets would have had first priority by virtue
of the 2005 financing statement, Caterpillar second
priority by virtue of its 2006 financing statement,
and the bank third priority by virtue of its 2008 fin-
ancing statement., Courts disagree on how a subor-
dination agreement affects priorities if the agree-
ment does not say. Some cases, opting for what is

© 2013 Thomson Reuters. No Claim to Orig. US Gov. Works.
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called “complete subordination,” drop the subordin-
ating creditor to the bottom of the priority ladder.
See, e.g., AmSouth Bank, NA. v. J & D Financial
Corp., 679 50.2d 695 (Ala.1996) (per curiam). That
would make the order of priority in this case Cater-
pillar, bank, Peabody. But that would benefit a non-
party to the subordination agreement
(Caterpillar)—and why would the parties to the
subordination agreement, who did not include
Caterpillar, want to do that?

The majority approach to subordination agree-
ments, which goes by the name “partial subordina-
tion,” simply swaps the priorities*694 of the parties
to the subordination agreement—a swap that would
make the order in this case the bank, Caterpillar,
Peabody—thus leaving nonparties unaffected by it.
See, e.g., In re Batterton, No. 00-80181, 2001 WL
34076431 (Bankr.C. DI Apr. 5, 2001) (Ilinois
law); Duraflex Sales & Service Corp. v. W.ILE.
Mechanical Contractors, 110 F.3d 927, 935 (2d
Cir.1997y; ITT Diversified Credit Corp. v. First
City Capital Corp., 737 S.W.2d 803, 804
(Tex.1987); 2 Grant Gilmore, Security Interests in
Personal Property § 39.1, pp. 1020-21 (1965);
George A. Nation III, “Circuitry of Licns Arising
from Subordination Agreements: Comforting Unan-
imity No More,” 83 B.U. L.Rev. 591, 597-603
(2003); 1 Barkley Clark & Barbara Clark, The Law
of Secured Transactions Under the Uniform Com-
mercial Code § 3.10[2], p. 3-76 (3d ed.2012). The
bank would prefer “partial subordination” because
that would put it ahead of Caterpillar, and we can't
think why Peabody would have insisted on com-
plete subordination, had it been consulted on the
matter. It wanted the bank's loan to go through, as
that would bolster S Coal, which was Peabody's
debtor. And in either case—whether subordination
was partial or complete—Peabody would be in last
place.

Caterpillar was not consulted about whether
subordination of Peabody to the bank would be par-
tial or complete. It didn't have to be. Under com-
plete subordination, it would benefit; the priority of
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its security interest would rise from second to first.
Under partial subordination, no matter how large
the bank's loan Caterpillar's security interest would
be unaffected. The “partial” in “partial subordina-
tion” denotes the fact that the parties to a subordin-
ation agreement swap places in the priority ladder
only to the extent of the smaller of the swapping
parties' loans. If, for example, Peabody had been
owed $1 million by S Coal, the subordination
agreement would have given the bank first priority
only with respect to the first $1 million of the
bank's $1.8 million loan. The order of priority
would then be bank ($1 million), Caterpillar ($7
million), bank ($.8 million), Peabody ($1 million),
The amount subordinated is limited to the amount
that the creditor having priority over the nonparty
was owed before he swapped places with a junior
creditor. In the real as distinct from the hypothetical
case, S Coal owed Peabody at least $4 million,
which was much more than the bank's loan, and so
the bank was able to move into first place for its en-
tire loan without hurting Caterpillar.

[1] But this conclusion reckons without Cater-
pillar's argument that the security interest it ac-
quired in S Coal's equipment in 2006 was a pur-
chase money security interest: “an obligation ... in-
curred as all or part of the price of the collateral or
for value given to enable the debtor to acquire
rights in or the use of the collateral if the value is in
fact so used.” UCC § 9-103(a)(2). Such a security
interest enjoys priority even over earlier security in-
terests in the same property, UCC § 9-324(a); 4
James J. White & Robert S, Summers, Uniform
Commercial Code § 33-4, pp. 330-40 (6th
¢d.2010), such as Peabody's, and therefore over the
priority of the bank as Peabody's successor. A pur-
chase money security interest does not encumber
existing property of the debtor, but new property.
New property increases the debtot's assets and so
reduces rather than increases the risk that the debtor
will default on its earlier debts. In re Howard, 597
F.3d 852, 857 (7th Cir.2010). So the earlier credit-
ors are not harmed by the latecomer's obtaining pri-
ority over them in the new property.

© 2013 Thomson Reuters. No Claim to Orig. US Gov. Works.
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The argument fails in this case because the
equipment of S Coal that Caterpillar financed in
2006 was not newly purchased *695 equipment. S
Coal had obtained it by leases that entitled the coal
company to purchase the equipment for a nominal
sum after completing specified payments. Thus the
“lessors,” though nominally owners, were actually
lenders. Caterpillar's loan enabled S Coal to com-
plete the payments and thus obtain title. The loan
just replaced the financial lease. The UCC treats the
two types of financing as equivalents. UCC §
1-203(b)(4); cf. Public Hospital of Town of Salem
v. Shalala, 83 F.3d 175, 178 (7th Cir.1996).

It's true that before the refinancing of the
lessors' loans by Caterpillar, the lessors had a pur-
chase money security interest because the leases
had enabled S Coal to acquire the equipment; “a
purchase-money security interest does not lose its
status as such, even if ... the purchase-money oblig-
ation has been ... refinanced.” UCC § 9-103(f)(3).
But the lessors did not refinance their loans. A new
lender—Caterpillar—came along and replaced the
lessors, and in such a situation the new lender can
preserve his predecessor's priority only by obtain-
ing an assignment of the predecessor’s security in-
terest, Lewiston State Bank v. Greenline Equipment,
L.L.C, 147 P.3d 951, 955 (Utah App.20006); see
also UCC § 9-310(c); In re Trejos, 374 B.R. 210,
215-16 (9th Cir. BAP 2007). Otherwise other cred-
itors might not realize that the new lender had pre-
served his predecessor's priority—that another
creditor had stepped into that previous creditor's
shoes. Without an assignment the previous credit-
or's loan would appear to have been repaid and his
security interest therefore extinguished. Caterpillar
didn't obtain an assignment of the lessors' purchase
money security interest, so it didn't inherit as it
were the priority of that security interest.

[21[3] Another losing argument by Caterpillar
relates to the special purpose entity that Peabody
formed to hold title to its collateral, that is, to S
Coal's assets. Caterpillar argues that the bank could
not have obtained a security interest in those assets
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because they no longer belonged to S Coal but in-
stead to the special purpose entity. But the location
of title is not determinative of the power to create a
security interest. Title to S Coal's assets was, as we
said, transferred to Peabody's special purpose entity
only in order to shield the assets from creditors of S
Coal, other than Peabody itself. The transfer of title
was temporary, until S Coal repaid Peabody. And
the assets themselves, as distinct from title to them,
were not transferred: S Coal needed them, and con-
tinued to use them, to operate its coal-mining busi-
ness; the special purpose entity was forbidden to
use, transfer, or encumber them unless S Coal de-
faulted. And neither the creation of the special pur-
pose entity nor the transfer to it of title to S Coal's
assets was disclosed publicly. ©“ ‘[W]here the true
owner of the property allows another to appear as
the owner of or to have full power to dispose of the
property, so [that] a third party is led into dealing
with the apparent owner,’ the true owner will be es-
topped from asserting that the apparent owner did
not have the title,” and therefore the apparent own-
er will be treated as having “rights in the collater-
al,” thus enabling him to create security interests in
it. In re Pubs, Inc, 618 F.2d 432, 439 (7th
Cir.1980) (Illinois law); see also Midwest Decks,
Inc. v. Butler & Baretz Acquisitions, Inc., 272
I App.3d 370, 208 Ill.Dec. 455, 649 N.E.2d 511,
516 (1995); In re Standard Foundry Products, Inc.,
206 B.R. 475, 479 (Bankr.N.D.I11.1997).

[4] So far we have seen Caterpillar's arguments
for priority over the bank falling like ninepins. But
the bank's argument for priority encounters a great-
er obstacle—in fact an insurmountable one.

*696 If Peabody had a security agreement with
S Coal, it hasn't surfaced in this litigation. Peabody
did not produce any such agreement in response to
the bank's subpoena, and the bank dropped the mat-
ter; for example it made no effort to obtain a copy
from S Coal. It is of course possible, and in fact
very likely, that Peabody had such an agreement
with S Coal; its financing statement says so. But re-
member that a security interest is not enforceable
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unless “the debtor has authenticated a sccurity
agreement that provides a description of the collat-
eral.” UCC § 9-203(b)(3)(A). The bank can't prove
that S Coal, the debtor, did that for Peabody. And
even if there was a security agreement, we can't as-
sume that the collateral it described, if it did de-
scribe collateral, included the specific equipment
that the bank took possession of in 2009 to satisfy
its loan.

The bank invokes a “composite document the-
ory” as authority for substituting for the missing se-
curity agreement two other documents: the finan-
cing statement that recites the existence of such an
agreement, and the subordination agreement. The
bank derives the composite document theory from
In re Numeric Corp., 485 F.2d 1328, 1331 (lst
Cir.1973), which has been followed in Illinois and
elsewhere. See Turk v. Wright & Babcock, Ltd., 174
I App.3d 139, 124 Ill.Dec. 102, 528 N.E.2d 993,
994--95 (1988);, Helms v. Certified Packaging
Corp., 551 F.3d 675, 681-82 (7th Cir.2008)
(Illinois law); In re Bollinger Corp., 614 F.2d 924,
927 (3d Cir.1980). We have no quarrel with the the-
ory, or with its application in Numeric. A financing
statement contained a description of collateral, and
although there was no separate security agreement a
resolution of the debtor's board of directors stated
that the debtor was conveying a security interest in
the assets described in the financing statement. The
resolution’s authenticity was not in question and the
court held that the two documents—the financing
statement and the resolution—between them satis-
fied the two purposes of section 9-203(b): to
provide an exact description of the collateral and
“to serve as a Statute of Frauds, preventing the en-
forcement of claims based on wholly oral represent-
ations.” 485 F.2d at 1331.

The composite proposed by Peoples National
Bank comports with neither purpose. The financing
statement subjects “all equipment” of S Coal to the
security agreement but leaves unclear whether the
description in the missing security agreement was
as general, or whether instead it itemized equip-
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ment in which Peabody was acquiring a security in-
terest. There was only one description in Numeric
—the one in the financing statement. If there were
two descriptions in the present case, the one in the
missing security agreement is controlling. For as
we have twice pointed out, a security interest is en-
forceable only if the debtor has authenticated a se-
curity agreement that provides a description of the
collateral. The financing statement does not create
the security interest. It only places other creditors
on notice of it. If Peabody's financing statement
lists any equipment not specified in the security
agreement, Peabody had no security interest in that
equipment that it could subordinate to the bank's se-
curity interest, thus enlarging the bank's interest.

As for the Statute of Frauds function of requir-
ing a written security agreement, also emphasized
in Numeric, nothing in our case corresponds to the
directors' resolution in that case. Remember that the
required signature (or a directors' resolution con-
ceded to be an authentic verification of the com-
pany's execution of an agreement to vest a creditor
with a security interest) is that of the debtor, in this
case S Coal. There is no signature, directors' resolu-
tion, or equivalent indication *697 of S Coal's de-
cision to convey a security interest to Peabody—or
rather no contemporaneous indication. The subor-
dination agreement itself, signed by S Coal, states
that Peabody has a security interest in S Coal's as-
sets. But signed as it was three years after Pe-
abody's loan to S Coal, it indicates only that S Coal
believed that it had created a security interest at that
carlier time.

So because of the missing security agreement
between S Coal and Peabody, Caterpillar's security
interest in the equipment was prior to the bank's,
which was derivative from Peabody's. And Cater-
pillar's security interest, with its priority, continued
imto the proceeds when the bank sold the equip-
ment. UCC §§ 9-315(a)(2), 9-322(b)(1). Caterpil-
lar refused to cash the bank's check for a portion of
those proceeds, fearing that doing so would be con-
strued as a waiver of any objection to the bank's
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claim to have a superior security interest. UCC §
3311 IFC Credit Corp. v. Bulk Petroleum Corp.,
403 F.3d 869, 873 (7th Cir.2005) (Illinois law), and
McMahon Food Corp. v. Burger Dairy Co., 103
F.3d 1307, 1312~13 (7th Cir.1996) (ditto). The fear
was well founded because written on the check was
“Satisfaction of subordinate security interest.”

So Caterpillar was out $2.4 million of the $2.5
million sale proceeds (the other $100,000 was for a
piece of equipment not covered by Caterpillar's se-
curity interest). The bank had no right to those pro-
ceeds. It converted them—the counterpart in tort
law to theft in the criminal law. The damages awar-
ded Caterpillar were therefore proper. They would
have been lower had the $1.1 million check that the
bank sent Caterpillar been a cashier's check rather
than, as it was, a personal check. Wang v. Marcus
Brush Co., 354 TLApp.3d 968, 291 1ll.Dec. 130,
823 N.E.2d 140, 142 (2003). For a cashiet's check
is the equivalent of cash, whereas a personal check
is just a promise of payment. The bank did not, by
writing the check, give Caterpillar a dime, or give
up a dime.

[5] The award to Caterpillar of prejudgment in-
terest (from the date on which having sold the
equipment the bank pocketed the proceeds, that be-
ing the date on which the tort was committed) was
also proper. Illinois law authorizes prejudgment in-
terest when the loss for which the plaintiff is seek-
ing redress is a dollar amount known or easily cal-
culable. National Union Fire Ins. Co. v. American
Motorists Ins. Co., Nos. 11-2500, 112533, 2013
WL 516283, at *4 (7th Cir. Feb. 13, 2013) (Illinois
law); Santa’s Best Craft, LLC v. St. Paul Fire &
Marine Ins. Co., 611 F.3d 339, 355 (7th Cir.2010)
(ditto). If that condition is satisfied, the debtor can
stop the running of interest by depositing with the
court the exact amount he'll have to pay if found li-
able. Residential Marketing Group, Inc. v. Granite
Investment  Group, 933 F.2d 546, 549 (7th
Cir.1991); Empire Gas Corp. v. American Bakeries
Co., 840 F.2d 1333, 1342 (7th Cir.1988). For when
a party deposits money with the court “the clerk
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shall deposit that money in an interest bearing ac-
count.... When a judgment is entered as to the dis-
position of the principal deposited, the court shall
also direct disposition of the interest accrued to the
parties as it deems appropriate.” 735 ILCS
5/2-1011{a). The deposit thus ensures that the
plaintiff will be compensated for the time value of
money should he be found to be owed that money,
so that the judgment will “make [the] deprived
plaintiff whole.” PPM Finance, Inc. v. Norandal
USA, Inc., 392 F.3d 889, 895 (7th Cir.2004).

AFFIRMED.

C.A.7 (111.),2013.
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