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9 IN THE SEVENTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
10 IN AND FOR THE COUNTY OF EUREKA
11

KENNETH F. BENSON, an individual,

12 | DIAMOND CATTLE COMPANY, LLC, a
Nevada Limited Liability Company, and

13 || MICHEL AND MARGARET ANN
ETCHEVERRY FAMILY, LP, a Nevada PETITION FOR JUDICIAL REVIEW
14 || Registered Foreign Limited Partnership,

15 Petitioners,
16 V.

17 § STATE ENGINEER, OF NEVADA,
OFFICE OF THE STATE ENGINEER,
18 || DIVISION OF WATER RESOURCES,
DEPARTMENT OF CONSERVATION
19 | AND NATURAL RESOURCES,

20 Respondent.
21
22 COME NOW Petitioners KENNETH F. BENSON, DIAMOND CATTLE COMPANY,

23 I LLC, and MICHEL AND MARGARET ANN ETCHEVERRY FAMILY LIMITED
24 || PARTNERSHIP (collectively referred to herein as “Petitioners™), by and through their attorneys

25 | of record, Schroeder Law Offices, P.C., and file and petition this Court for judicial review.

26 4 111
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Petitioners petition and allege as follows:
JURISDICTION AND PARTIES

1. Kenneth F. Benson (“Benson”) is a water right holder in Diamond Valley,
Nevada.

2. Diamond Cattle Company, L1.C (“Diamond Cattle™), a Nevada limited liability
company, is an agricultural operator in Diamond and Kobeh Valley, Nevada, whose managing
members include Mark and Martin Etcheverry. Martin Efcheverry is a general partner in Michel
and Margaret Ann Etcheverry Family LP.

3. Michel and Margaret Ann Etcheverry Family EP (“Etcheverry LP”), a foreign
limited partnership registered in Nevada, is a landowner and water right holder in Kobeh Valley,
Nevada, and in Diamond Valley, Nevada.

4. Respondeni NEVADA STATE ENGINEER (“STATE ENGINEER”) is an agent
of the State of Nevada who, together with the Office of the State Engineer, Division of Water
Resources, Department of Conservation and Natural Resources, regulates the water use in the
State.

5. A Notice of this Petition has been or will be served on the Nevada State Engineer
and on all persons affected by permits issued in relation to Ruling #6127 of the State Engineer
pursuant to NRS 533.450(3).

6. This Court has jurisdiction to address this petition under NRS 533.450 and NRS
233B.

7. Venue is proper under NRS 533.450. The Applications are appurtenant to lands
in BEureka County.

8. Petitioners have exhausted their administrative remedies.

REQUEST FOR CONSOLIDATION
9. Petitioners seek to have this action consolidated with Case Nos. CV 1112-165,

CV 1112-164, CV 1108-155, CV 1108-156, and CV 1108-157.
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10. Petitioners submitted briefing that relates to the agency errors as stated and
alleged herein on January 13, 2012 within the Petitioners Kenneth F. Benson, Diamond Cattle
Company LLC, and Michel and Margaret Ann Etcheverry Family LP’s Opening Brief filed
under consolidated Case Nos. CV 1112-165, CV 1112-164, CV 1108-155, CV 1108-156, and
CV 1108-157.

DECISIONS

11.  Between May of 2005 and June of 2010, numerous applications to appropriate
underground water and to change the point of diversion, place of use. and/or manner of use were
filed by Idaho General Mines, Inc. and Kobeh Valley Ranch LLC (collectively herein the -
"Applications™). The Applications filed by Idaho General Mines, Inc. were thereafter assigned to
Kobeh Valley Ranch LLC (the "Applicant"). The Applications were filed for a proposed
molybdenum mine, known as the Mount Hope Mine Project, requiring underground water for
mining and milling and dewatering purposes.

12. The Applications, a combination of applications for new appropriations of water
and applications to change the point of diversion, place of use, and/or manner of use of existing
water rights, requested a total combined duty under all of the Applications of 11,300 acre feet
annually (afa).

13. Public administrative hearings were held on the Applications before the STATE
ENGINEER on December 6, 7, 9, and 10, 2010, and May 10, 2011.

14, OnJuly 15,2011, the STATE ENGINEER issued Ruling 6127 granting the
majority of the Applications subject to certain terms and conditions.

15. On August 11, 2011, Petitioners filed their Petition for Judicial Review
challenging Ruling 6127, designated Case No. CV-1108-157, before this Court.

16.  On December 1, 2011, the STATE ENGINEER issued the following permits to
the Applicant: 72695, 72696, 72697, 72698, 73545, 73546, 73547, 73548, 73549, 73550, 73551,
73552, 74587, 75988, 75989, 75990, 75991, 75992, 75993, 75994, 75995, 75996, 75997, 75998,
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75999, 76000, 76001, 76002, 76003, 76004, 76005, 76006, 76007, 76008, 76009, 76745, 76746,
76989, and 76990.

17. On December 13, 2011, the STATE ENGINEER issued the following permits to
the Applicant: 76802, 76803, 76804, 76805, 79911, 79912, 79913, 79914, 79915, 79916, 79917,
79918, 79919, 79920, 79921, 79922, 79923, 79924, 79925, 79926, 79927, 79928, 79929, 79930,
79931, 79932, 79933, 79934, 79935, 79936, 79937, 79938, 79939, 79940, 79941, and 79942.

18. On December 14, 2011, the STATE ENGINEER issued Permit 78424 to the
Applicant.

19. On December 30, 2011, Petitioners filed a Petitionfor Judicial Review on permit
72695, 72696, 72697, 72698, 73545, 73546, 73547, 73548, 73549, 73550, 73551, 73552, 74587,
75988, 75989, 75990, 75991, 75992, 75993, 75994, 75995, 75996, 75997, 75998, 75999, 76000,
76001, 76002, 76003, 76004, 76005, 76006, 76007, 76008, 76009, 76745, 76746, 76989, 76990,
76802, 76803, 76804, 76805, 79911, 79912, 79913, 79914, 79915, 79916, 79917, 79918, 79919,
79920, 79921, 79922, 79923, 79924, 79925, 79926, 79927, 79928, 79929, 79930, 79931, 79932,
79933, 79934, 79935, 79936, 79937, 79938, 79939, 79940, 79941, 79942, and 78424, designated
Case No. CV-1112-165, before this Court.

20. On January 12, 2012, Petitioners filed a First Amended Petition for Judicial
Review in Case No. CV-1112-165.

21. On January 4, 2012, the STATE ENGINEER issued Amended Permits 76008,
76802, 76803, 76804, 76805, and 78424. These permits are collectively referred to herein as
“Permits.”

AGENCY ERROR(S)

22. The terms and conditions in the Permits issued by the STATE ENGINEER are
different from and/or inconsistent with Ruling 6127 issued by the STATE ENGINEER.
/17
/17
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1 23.  The STATE ENGINEERs actions in issuing Permits with a total combined duty
2 || in excess of the total combined duty of 11,300 afaappreved by the STATE ENGINEER in
3 Ji-Ruling 6127 1s arbitrary and capricious.
4 24.  The STATE ENGINEER manifestly abused his discretion by failing to include in
5 | the permit terms for Permits 76008, 76802, 76803, 76804, 76805, and 78424 a requirement that
6 || any excess water produced pursuant to those permits that is not consumed within the Diamond
7 | Valley Hydrographic Basin must be returned to the Diamond Valley groundwater aquifer, a
8 | permit term which the STATE ENGINEER explicitly stated and required in Ruling 6127.
9 25. The STATE ENGINEER s issuance of the Permits with the allowance that the
10 | Applicant can divert additional water upon a showing that the additional diversion will not
11 | exceed the consumptive use s inconsistent with Ruling 6127 that limited all changes of irrigation
12 | rights to their respective consumptive uses.
13 1 26. The action of the STATE ENGINEER by issuing the Permits with terms and
14 || conditions different from and/or inconsistent with Ruling 6127 is arbitrary and capricious,
15 || contrary to and affected by error of law, without any rational basis, beyond the legitimate
16 || exercise of power and authority of the STATE ENGINEER, and has resulted in a denial of due

17 || process to Petitioners, all to the detriment and damage of Petitioners.

18 REQUEST FOR RELIEF
19 WHEREFORE, Petitioner requests judgment as follows:
20 1. The Court to vacate and remand the Amended Permits numbered: 76008, 76802,

21 || 76803, 76804, 76805, and 78424 to the STATE ENGINEER with instructions to deny the

22 || underlying applications; and

23 4 /171
24 011/
25 4 /17
26 || /11
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1 2. Award such other and further relief as seems just and proper.
2 Pursuantto NRS 233B:133(4), a hearing is requested in this matter.
3
4 | DATED this 1% day of February, 2012. SCHROEDER LAW OFFICE, P.C.
5 CQﬂm Q g A
. Laufa A. Schroeder, NSB #3595
Therese A. Ure, NSB #10255
7 Cortney D. Duke, NSB #10573
440 Marsh Ave.
8 Reno, NV 89509
(775) 786-8800
9 FAX: (877) 600-4971
10 Email: counsel@water-law.com
Attorneys for the Petitioners
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AFFIRMATION

Pursuant to NRS 239B.030, the undersigned does hereby affirm that the preceding

PETITION FOR JUDICIAL REVIEW does not contain the social security number of any

person.

DATED this 1* day of February, 2012.
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8 INTHE SEVENTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
9 INAND FOR THE COUNTY OF EUREKA

KENNETH F.BENSON, an individual,

I DIAMOND CATTLE COMPANY, LLC, a
Nevada Limited Liability Company, and

12 | MICHEL AND MARGARET ANN
ETCHEVERRY FAMILY, LP, a Nevada FIRST AMENDED PETITION FOR
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16 §f STATE ENGINEER, OF NEVADA,
OFFICE OF THE STATE ENGINEER,
17 § DIVISION OF WATER RESOURCES,
~DEPARTMENT OF CONSERVATION
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21 COME NOW Petitioners KENNETH F. BENSON, DIAMOND CATTLE COMPANY,
22 L LLC, and MICHEL AND MARGARET ANN ETCHEVERRY FAMILY LIMITED
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Petitioners petition and allege as follows:
JURISDICTION AND PARTIES

1. Kenneth F. Benson (“Benson”) is a water right holder in Diamond Valley,

' Nevada.

2. Diamond Cattle Company, LLC (“Diamond Cattle”), a Nevada limited liability
company, is an agricultural operator in Diamond and Kobeh Valley, Nevada, whose managing
members include Mark and Martin Etcheverry. Martin Etcheverry is a general partner in Michel
and Margaret Ann Etcheverry Family LP.

3. Michel and Margaret Ann Etcheverry Family LP (“Etcheverry LP”), a foreign
limited partnership registered in Nevada, is a landowner and water right holder in Kobeh Valley,
Nevada.

4. Respondent NEVADA STATE ENGINEER (“STATE ENGINEER”) is an agent
of the State of Nevada who, together with the Office of the State Engineer, Division of Water
Resources, Department of Conservation and Natural Resources, regulates the water use in the
State.

5. A Notice of this Petition has been or will be served on the Nevada State Engineer
and on all persons affected by permits issued in relation to Ruling #6127 of the State Engineer
pursuant to NRS 533.450(3).

6. This Court has jurisdiction to address this petition under NRS 533.450 and NRS
233B.

7. Venue is proper under NRS 533.450. The Applications are appurtenant to lands
in Eureka County.

8. Petitioners have exhausted their administrative remedies

REQUEST FOR CONSOLIDATION
9. Petitioners seek to have this action consolidated with Case Nos. CV 1112-164,

CV 1108-155,CV 1108-156, and CV 1108-157.
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DECISIONS

10. Between May of 2005 and June of 2010, numerous applications to appropriate
underground water and to change the point of diversion, place of use, and/or manner of use were
filed by Idaho General Mines, Inc. and Kobeh Valley Ranch LLC (collectively herein the
"Applications™). The Applications filed by Idaho General Mines, Inc. were thereafter assigned to
Kobeh Valley Ranch LLC (the "Applicant"). The Applications were filed for a proposed
molybdenum mine, known as the Mount Hope Mine Project, requiring underground water for
mining and milling and dewatering purposes.

11. The Applications, a combination of applications for new appropriations of water
and applications to change the point of diversion, place of use, and/or manner of use of existing
water rights, requested a total combined duty under all of the Applications of 11,300 acre feet
annually (afa).

12.  Public administrative hearings were held on the Applications before the STATE
ENGINEER on December 6, 7, 9, and 10, 2010, and May 10, 2011.

13. On July 15, 2011, the STATE ENGINEER issued Ruling 6127 granting the
majority of the Applications subject to certain terms and conditions.

14. On August 11, 2011, Petitioners filed their Petition for Judicial Review
challenging Ruling 6127, designated Case No. CV-1108-157, before this Court.

15. On December 1, 2011, the STATE ENGINEER issued the following permits to
the Applicant: 72695, 72696, 72697, 72698, 73545, 73546, 73547, 73548, 73549, 73550, 73551,
73552, 74587, 75988, 75989, 75990, 75991, 75992, 75993, 75994, 75995, 75996, 75997, 75998,
75999, 76000, 76001, 76002, 76003, 76004, 76005, 76006, 76007, 76008, 76009, 76745, 76746,
76989, and 76990.

16. On December 13, 2011, the STATE ENGINEER issued the following permits to
the Applicant: 76802, 76803, 76804, 76805, 79911, 79912, 79913, 79914, 79915, 79916, 79917,
11/
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79918, 79919, 79920, 79921, 79922, 75923, 79924, 79925, 79926, 79927, 79928, 79929, 79930,
79931, 79932, 79933, 79934, 79935, 79936, 79937, 79938, 79939, 79940, 79941, and 79942.

17. On December 14, 2011, the STATE ENGINEER issued Permit 78424 to the
Applicant. All of the permits issued on December 1, 2011, December 13, 2011, and Zecember
14, 2011 are collectively referred to herein as "Permits”.

AGENCY ERROR(S)

18. The terms and conditions in the Permits issued by the STATE ENGINEER are
different from and/or inconsistent with Ruling 6127 issued by the STATE ENGINEER.

19.  The STATE ENGINEER's actions in issuing Permits with a total combined duty
in excess of the total combined duty of 11,300 afa approved by the STATE ENGINEER in
Ruling 6127 is arbitrary and capricious.

20. The STATE ENGINEER manifestly abused his discretion by failing to include in
the permit terms for Permits 76005, 76006, 76008, 76009, 76802, 76803, 76804, 76805, and

| 78424 a requirement that any excess water produced pursuant to those permits that is not

consumed within the Diamond Valley Hydrographic Basin must be returned to the Diamond
Valley groundwater aquifer, a permit term which the STATE ENGINEER explicitly stated and
required in Ruling 6127.

21. The STATE ENGINEER's issuance of the Permits with the allowance that the
Applicant can divert additional water upon a showing that the additional diversion will not
exceed the consumptive use is inconsistent with Ruling 6127 that limited all changes of irrigation
rights to their respective consumptive uses.

22. The STATE ENGINEER's issuance of the Permits with an approximately 90,000
acre place of use is contrary to the substantial evidence in the record and is thus arbitrary and
capricious and constitutes an abuse of discretion.

/1
/17
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23. The substantial evidence in the record established that the change applications for
certain water rights were forfeited; thus, the STATE ENGINEER's issuance of those Permits is
contrary to the substantial evidence.

24. The action of the STATE ENGINEER by issuing the Permits with terms and
conditions different from and/or inconsistent with Ruling 6127 arearbitrary and capricious,
contrary to and affected by error of law, without any rational basis, beyond the legitimate
exercise of power and authority of the STATE ENGINEER, and have resulted in a denial of due
process to Petitioners, all to the detriment and damage of Petitioners.

REQUEST FOR RELIEF

WHEREFORE, Petitioner requests judgment as follows:

1. The Court remand Permits numbered: 72695, 72696, 72697, 72698, 73545,
73546, 73547, 73548, 73549, 73550, 73551, 73552, 74587, 75988, 75989, 75990, 75991, 75992,
75993, 75994, 75995, 75996, 75997, 75998, 75999, 76000, 76001, 76002, 76003, 76004, 76005,
76006, 76007, 76008, 76009, 76745, 76746, 76989, 76990, 76802, 76803, 76804, 76805, 79911,
79912, 79913, 79914, 79915, 79916, 79917, 79918, 79919, 79920, 79921, 79922, 79923, 79924,
79925, 79926, 79927, 79928, 79929, 79930, 79931, 79932, 79933, 79934, 79935, 79936, 79937,
79938, 79939, 79940, 79941, 79942, and 78424 to the STATE ENGINEER with instructions to
deny the underlying applications; and
11/

171
11/
I
/17
/11
/17
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1 2. Award such other and further relief as seems just and proper.

2 Pursuant to NRS 233B.133(4), a hearing is requested in this matter.

4 || DATED this 12th day of January, 2612. SCHROEDER LAW OFFICE, P.C.

Laura A. Schroeder, NSB #3595
6 Therese A. Ure, NSB #10255
440 Marsh Ave.

Reno, NV 89509

8 (775) 786-8800

FAX: (877)690-4971

9 Email: counsel@water-law.com
Attorneys for the Petitioners
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1 AFFIRMATION
2 Pursuant to NRS 239B.030, the undersigned does hereby affirm that the preceding
3 || FIRST AMENDED PETITION FOR JUDICIAL REVIEW does not contain-the social security
4 || number of any person.
5
6 || DATED this 12th day of January, 2012. SCHROEDER LAW OFFICE, P.C.
7 e
8 Laura A. Schroeder, NSB #3505
9 Therese A. Ure, NSB #10255
440 Marsh Ave.
10 Reno, NV 89509
(775) 786-8800
11 FAX: (877) 600-4971
12 Email: counsel{@water-law.com
Attorneys for Pelitioners
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CERTIFICATE OF SERVICE

I hereby certify that on the 12 day of J anuary, 2012, I caused a copy of the foregoing:

following parties:

Karen A. Peterson

Allision, Mackenzie, Pavlakis, Wright &
Fagan Ltd.

P.O. Box 646

Carson City, NV 89701

Ross E. de Lipkau, Esq.

Michael R. Kealy, Esq.

Parsons, Behle & Latimer

50 West Liberty Street, Suite 750
Reno, NV 89501

Theodore Buetel, Esq.

Eureka County District Attorney
701 South Main Street

P.O. Box 190

Eureka, Nevada 89316

Dated this 12" day of January, 2012.

Page 1- CERTIFICATE OF SERVICE

 FIRST AMENDED PETITION FOR JUDICIAL REVIEW to be served by US Mail on the

Dale E. Ferguson, Esq.
Gordon H. DePaoli, Esq.
Woodburn and Wedge
6100 Neil Road, Ste. 500
Reno, NV 89511

Bryan L. Stockton, Esq.

Nevada Attorney General’s Office
100 North Carson Street

Carson City, NV 89701

Nevada State Engineer
901 South Stewart Street
Carson City, NV 89701
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THERESE A. URE, NSB# 10255

Schroeder Law Offices, P.C.

440 Marsh Avenue

Reno, NV 89509

PHONE (775) 786-8800; FAX (877) 600-4971
counsel{@water-law.com

Attorneys for Protestant Kenneth F. Benson,
Diamond Cattle Company LLC, and Etcheverry
Family LP

440 Marsh Avenue
Reno, NV 89509
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IN THE SEVENTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF EUREKA

KENNETH F. BENSON, an individual,
DIAMOND CATTLE COMPANY, LLLC, a
Nevada Limited Liability Company, and
MICHEL AND MARGARET ANN
ETCHEVERRY FAMILY, LP, a Nevada PETITION FOR JUDICIAL REVIEW
Registered Foreign Limited Partnership,
Petitioners,

V.

STATE ENGINEER, OF NEVADA,
OFFICE OF THE STATE ENGINEER,
DIVISION OF WATER RESOURCES,
DEPARTMENT OF CONSERVATION
AND NATURAL RESOURCES,

Respondent.

COMES NOW, Petitioners, KENNETH F. BENSON, DIAMOND CATTLE
COMPANY, LLC, and MICHEL AND MARGARET ANN ETCHEVERRY FAMILY
LIMITED PARTNERSHIP (collectively referred to herein as “Petitioners”™), by and through their
attorneys of record, Schroeder Law Offices, P.C., and petitions and alleges as follows:

/17
/17

Page 1 - PETITION FOR JUDICIAL REVIEW

440 Marsh Avenue

Reno, NV 89509
PHONE (775) 786-8800 FAX (877) 600-4971

Docket 61324 Document 2012-25168

SCHROEDER
"LAW GFFICES, P.C_




10
11
12

13-

14
15
16
17
18
19
20
21
22
23
24
25

26

JURISDICTION AND PARTIES

1. Kenneth F. Benson (“Benson”) is awater right holder in Diamond Valley,
Nevada.
2. Diamond Cattle Company, L.L.C (“Diamond Cattle™), a Nevada limited liability

company, is an agricultural operator in Diamond and Kobeh Valley, Nevada, whose managing
members include Mark and Martin Etcheverry. Martin Etcheverry is a general partner in Michel
and Margaret Ann Etcheverry Family LP.

3. Michel and Margaret Ann Etcheverry Family LP (“Etcheverry LP”), a foreign
limited partnership registered in Nevada,-is a landowner and water right holder in Kobeh Valley,
Nevada.

4. Respondent NEVADA STATE ENGINEER (“State Engineer”) 1s an agent of the

State of Nevada who, together with the Office of the State Engineer, Division of Water

- Resources, Department of Conservation and Natural Resources, regulates the water use in the

State.

5. A Notice of this Petition has been or will be served on the Nevada State Engineer
and on all persons affected by Ruling #6127 of the State Engineer pursnant to NRS 533.450(3).

6. This Court has jurisdiction to address this petition under NRS 533.450 and NRS
233B.

7. Venue is proper under NRS 533.450. The Applications are appurtenant to lands
in Eureka County.

DECISIONS

8. Between May 3, 2005 and June 15, 2010, numerous applications to appropriate
underground water and to change the point of diversion, place of use and/or manner of use
within the Kobeh Valley (139) and Diamond Valley (153) Hydrographic Basins, Lander County
and Eurcka County, Nevada, were filed by Idaho General Mines, Inc. and Kobeh Valley Ranch

LLC (collectively referred to herein as the “Applications”). The Applications filed by Idaho
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1 || General Mines, Inc: were thereafter assigned to Kobeh Valley Ranch LLC (the “Applicant”). The

2 || Applications were filed for deveiopment of a proposed molybdenum mine known as the Mount

3 |\ Hope Mine Project requiring underground water for mining, milling and dewatering purposes.

9. The subject Applications request a total combined duty of 11,300 acre feet

5 || annually (afa).

N e e N e

10

10. On October 13-17, 2008, an administrative hearing was held before the State

Engineer that resulted in the issuance of Ruling #5966 on March 26, 2009. Ruling #5966 was
appealed to this Court in Case Nos. CV 0904-122 and CV 0904-123. This Court entered its

decision on Aprit-21, 2010 vacating Ruling #5966 and remanding the matter for a new hearing.

11. Benson timely filed protests on Applications 79934, 79935, 79936, 79937, 79938,

11 || and 79939, and participated in the administrative hearing.

12 Applicant’s Based on CFS Requested | AFA Requested | Applicant’s Point
Application Changes to by Applicant by Applicant of Appropriation
13 Application .
79934 76745 1.22 819.24 Well 206
14 79935 76990 0.76 322.5 Well 206
79936 75990 1.0 272.64 Well 206
15 79937 75991 1.0 723.97 Well 206
79938 74587 1.0 723.97 Well 206
16 79939 73547 1.0 723.97 Well 206
17 Total: 5.98 3586.29 . ]
18

i2. Martin Etcheverry on behalf of himself, the Michel and Margaret Ann Etcheverry

19 Family LP, and the Diamond Cattle Company, LLC, and as a witness for Eureka County,

20 testified at the administrative hearing on December 9, 2010, in opposition to the Applications.

21
22
23
24
25

26
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13.  Attral, Martin Etcheverry testified at length as to the draw down of streams,

creeks and wells as a direct result of the Applicant’s water availability testing.

14. Etcheverry LP, the landowner to real property with water rights of use, has
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entered into a long term lease agreement with Diamond Cattle to operate the farming and

ranching operation. This lease includes long term rights to the United States, Department of
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_Interior, Bureau of Land Management grazing preferences in the Roberts Creek Allotment. The
- grazing-preference is an integral and indispensible part of the farming and ranching operation.
 Etcheverry LP is opposed to the Applications.

15.  Diamond Cattle, an entity whose members include Mark and Martin Etcheverry,
operates the grazing permits, farming, and livestock operations of Etcheverry LP 1n Kobeh
Valley, and 1s opposed to the Applications. During the administrative hearing on December 9,
2010, Martin Etcheverry testified as to the Applications’ affects on Diamond Cattle interests.

16. A public administrative hearing was held on December 6, 7, 9, and 10, 2010, with
one additional day on May 10, 2011.

17. On July 15, 2011, the State Engineer issued Ruling #6127 granting the majority of
the Applications subject to certain terms and conditions.

18. This petition is filed with this Court on the grounds that Petitioners, who are
landowners-and/or agricultural producers in Eureka County with interests in the rights of use to
ground water, as well as holders of property interests in ground water rights, are aggrieved by
State Engineer Ruling #6127.

GENERAL ALLEGATIONS

19. The State Engineer’s Ruling #6127 is arbitrary, capricious and an abuse of
discretion and/or exceeds his statutory authority in one or more of the following ways:

A. Failing to consider and address substantial evidence on the impacts of
granting the Applications on existing water rights, including but not
limited to failing to address Applicant’s diversions from Well 206,
being approximately 75 feet from Petitioner Etcheverry L.P and
Diamond Cattle’s Roberts Creek Ranch. Applicant’s own witnesses
testified to ‘dewatering’ the carbonate aquifer upon which Petitioners
rely for their irrigation, stock and domestic water uses.

/11
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Determining that impacts from Applicant’s pumping to existing rights
can be adequately and fully mitigated by the Applicant is contrary to
the evidence presented by existing water right holders that such
impacts could not be mitigated.

Failing to adequately address the statutorily required elements for an
interbasin transfer of water and the substantial evidence submitted
regarding such elements.

Determining that Applicant’s groundwater model was suitable to
forecast impacts on the proposed water use.

Relying on a mitigation plan yet to bé drafted to address impacts to
existing rights and potential future impacts.

Approving the place of use requested was contrary to the substantial
evidence on the record given that the actual well locations for the
Mount Hope Mine Project are not known.

Ruling #6127 approved Applications for certain water rights that had
been forfeited.

The record did not support findings and determinations made by the
State Engineer in Ruling #6127 that changed the perennial yields of
certain basins as there is no evidence in the Record that the Applicant
can capture the perennial yield of the Kobeh Valley Hydrographic
Basin and thus would be taking water from the basin’s storage, which
is contrary to the State Engineer’s precedent and determinations
regarding perennial yield. |

Failing to allow for the incorporation and consideration of the USGS
study as to the ground water flow between the seven hydrographic

basins that encompass the Diamond Valley Flow System.
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20.  The substantial rights of Petitioners have been prejudiced because Ruling #6127

- of the State Engineer violates statutory provisions, is in excess of the statutory authority of the

State Engineer, is clearly erroneous in view of the reliable, probative and substantial evidence on
the whole record and is characterized by an abuse of discretion.
21. Ruling #6127 of the State Engineer is arbitrary and capricious, contrary to and

affected by error of law, without any rational basis, violated Petitioners’ due process rights, is

I beyond the legitimate exercise of power and authority of the State Engineer and is without

consideration of all the facts and circumstances and the entire record as a whole.

22. Petitioner Benson has exhausted his administrative remedies.

23. Petitioners Diamond Cattle and Etcheverry LP have exhausted their
administrative remedies by participating via testimony of Martin Etcheverry in opposition to the
Applicant at the administrative level, and are aggrieved parties pursuant to NRS 533.450(1).

WHEREFORE, Petitioners request relief as follows:

1. Granting judicial review of the State Engineer Ruling #6127 issued on July 15, 2011;

2. Vacating and setting aside the State Engineer Ruling #6127 issued on July 15, 2011;

3. For the costs of suit herein incurred;

4. For reasonable attorney fees; and

-5. For such other and further relief that this Court deems just and proper.

Pursuant to NRS 233B.133(4), a hearing is requested in this matter.

DATED this 10" day of August, 2011. SCHROEDER L7/W OFFICE, P.C.

aura A. Schroeder, NSB #3595
Therese A. Ure, NSB #10255
440 Marsh Ave.

Reno, NV 89509

(775) 786-8800

Email: counsel@water-law.com
Attorneys for the Petitioners
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1 AFFIRMATION
2 Pursuant to NRS 239B.030, the undersigned does hereby affirm that the preceding
3 | PETITION FOR JUDICIAL REVIEW does not contain the social security number of any
4 || person.
5
6 | DATED this 10" day of August, 2011. SCHROEDER LAW OFFICE, P.C.
7 J/Wm ﬂf\b
8 Laura A. Schroeder, NSB #3595
9 Therese A. Ure, NSB #10255
44() Marsh Ave.
10 Reno, NV 89509
(775) 786-8800
1 Email: counsel{@water-law.com
12 Attorneys for Petitioners
13
14
15
16
17
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IN THE OFFICE OF THE STATE ENGINEER

OF THE STATE OF NEVADA

IN THE MATTER OF APPLICATIONS 72695,

72697, 72698, 73545, 73546, 73547,
73550, 73551, 73552, 74587, 75988,
75991, 75992, 75993, 75994, 75995,
75998, 75999, 76000, 76001, 76002,
76005, 76006, 76007, 76008, 76009,
76485, 76486, 76744, 76745, 76746,
76804, 76805, 76989, 76990, 77171,
77525, 77526, 77527, 77553, 78424,
79913, 79914, 79915, 79916, 79917,
79920, 79921, 79922, 79923, 79924,
79927, 79928, 79929, 79930, 79931,
79934, 79935, 79936, 79937, 79938,

73548,
75989,
75996,

76003,

76483,
76802,
77174,
79911,
79918,
79925,
79932,
79939,

72696,
73549,
75990,
75997,
76004,
76484,
76803,
77175,
79912,
79919,
79926,
79933,
79940,

79941, AND 79942 FILED TO APPROPRIATE OR TO
CHANGE THE POINT OF DIVERSION, PLACE OF
USE AND MANNER OF USE OF THE PUBLIC
WATERS OF UNDERGROUND SOURCES WITHIN
THE KOBEH VALLEY (139) AND- DIAMOND
VALLEY (153) HYDROGRAPHIC BASINS, LANDER
COUNTY AND EUREKA COUNTY, NEVADA.

GENERAL

1

A i i i i S N N N N

RULING

#6127

Applications 72695 thru 72698 were filed on May 3, 2005, by Idaho General

Mines, Inc., later assigned to Kobeh Valley Ranch, LLC, to appropriate 22.28 cubic feet

per second (cfs) each of underground water for mining and milling and dewatering

purposes. The project is further described as the mining and processing of molybdenum

ore at the proposed Mount Hope Mine. The applications were protested by David A.

Stine (Conley Land and Livestock, LLC), Eureka County and Lloyd Morrison.'
Applications 73545 thru 73552 were filed on December 5, 2005, by Idaho

General Mines, Inc., later assigned to Kobeh Valley Ranch, LLC, to appropriate 22.28 cfs

each of underground water for mining, milling and dewatering purposes. The project is

further described as the mining and processing of molybdenum ore at the proposed

! File Nos. 72695 thru 72698, official records in the Office of the State Engineer.

Exhibit 1
Page 1 0f 42



Ruling

Page 2

Miourt Hope Mine: The applications were protested by David A. Stine (Conley Land and
Livestock, LLC), Fureka County and Lloyd Morrison.”

Application 74587 was filed on August 2, 2006, by Idaho General Mines, Inc.,
later assigned-to Kobeh Valley Ranch, LLC, to appropriate 22.28 cfs of underground
water for mining, milling and dewatering purposes. The project is further described as
the mining and processing of molybdenum ore at the proposed Mount Hope Mine. This
application was not prote:sted.3

Applications 75988 thru 76004 were filed on June 29, 2007, by Kobeh Valley
Ranch, LLC, to change the point of diversion, place of use and manner of use of Permit
54093, Permit 54094, Permit 60281, Permit 60282, Permit 60283, Permit 60284, Permit
60285, Permit 60286, Permit 72580, Permit 72581, Permit 72582, Permit 72583, Permit
72584, Permit 72585, Permit 72586, Permit 72587, and Permit 72588. The proposed
manner of use is mining and milling purposes. The project is further described as the
mining_and processing of molybdenum ore at the proposed Mount Hope Mine. The
applications were protested by Eureka County.*

Applications 76005 thru 76009 were filed on June 29, 2007, by Kobeh Valley
Ranch, LLC, to change the point of diversion, place of use and manner of use of Permit
57835, Permit 57836, Permit 57839, Permit 57840 and Permit 66062, respectively. The
proposed manner of use is for mining, milling and dewatering purposes, The project is
further described as the mining and processing of molybdenum ore at the proposed
Mount Hope Mine. The applications were protested by Eureka County.”

Applications 76483 thru 76486 were filed on November 14, 2007, by Kobeh
Valley Ranch, LLC, to change the point of diversion, place of use and manner of use of
Permit 10426 Certificate 2782, Permit 18544 Certificate 6457, Permit 23951 Certificate
8002 and Permit 23952 Certificate 8003, respectively. The proposed manner of use is for
mining and milling purposes. The project is further described as the mining and
processing of molybdenum ore at the proposed Mount Hope Mine. The applications

were protested by Eureka County.6

? Fite Nos. 73545 thru 73552, official records in the Office of the State Engineer.
* File No. 74587, official records in the Office of the State Engineer.

* File Nos. 75988 thru 76004, official records in the Office of the State Engineer.
* File Nos. 76005 thru 76009, official records in the Office of the State Engineer.
% File Nos. 76483 thru 76486, official records in the Office of the State Engineer.
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Applications 76744, 76745,- and 76746 were filed on-February 13, 2008, by
Kobeh Valley Ranch; LL.C, to change the potnt of diversion, place of use and manner of
use of portions of Permit 13849 Certificate 4922, Permit 35866, and Permit 64616,
respectively. The proposed manner of use is for mining and milling purposes. The
project is further described as the mining and processing of molybdenum ore at the
proposed Mount Hope Mine. Application 76744 was protested by Cedar Ranches, LLC,
and Eureka County and Applications 76745 and 76746 were protested by Cedar Ranches,
LLC, Eurcka County and Lander County.’

Applications 76802; 76803, 76804 and 76805 were filed on March 11, 2008, by
Kobeh Valley Ranch, LLC, to change the point of diversion of Applications 76005,
76006, 76007, and 76009. The proposed manner of use is for mining, milling and
dewatering purposes. The project is further described as the mining and processing of
molybdenum ore at the proposed Mount Hope Mine. The applications were protested by
Eureka County.®

Applications 76989 and 76990 were filed on April 23, 2008, by Kobeh Valley
Ranch, LLC, to change the point of diversion, place of use and manner of use of Permit
9682 Certificate 2780 and Permit 11072 Certificate 2880, respectively. The proposed
manner of use is for mining and milling purposes. The project is further described as the
mining and processing of molybdenum ore at the proposed Mount Hope Mine. The
applications were protested by Eureka County.”

Applications 77171, 77174 and 77175 were filed on June 20, 2008, by Kobeh
Valley Ranch, LLC, to change the point of diversion of Applications 76003, 76485 and
76484, respectively. The proposed manner of use is for mining and milling purposes.
The project is further described as the mining and processing of molybdenum ore at the
proposed Mount Hope Mine. The applications were protested by Eurcka County.’®

Applications 77525, 77526 and 77527 were filed on October 23, 2008, by Kobeh
Valley Ranch, LLC, to change the point of diversion of Applications 75990, 75996 and
75997 (portion), respectively. The proposed manner of use is for mining and milling

purposes. The project is further described as the mining and processing of molybdenum

? File Nos. 76744, 76745, and 76746, official records in the Office of the State Engineer.

¥ File Nos. 76802, 76803, 76804 and 76805 , official records in the Office of the State Engineer
? File Nos. 76989 and 76990, official records in the Office of the State Engineer.

1 File Nos. 77171, 77174 and 77175, official records in the Office of the State Engineer.
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ore at the proposed- Mount Hope Mine. The applications were protested by Eureka
County."

Application 77553 was filed on November 3, 2008, by Kobeh Valley Ranch,
LLC, to change the point of diversion of a portion of Application 75997. The proposed
manner of use is for mining and milling purposes. The project is further described as the
mining and processing of molybdenum ore at the proposed Mount Hope Mine. The
application was protested by Enreka County.12

Application 78424 was filed on April 30, 2009, by Kobeh Valley Ranch, LLC, to
change the point of diversion of Application 76803. The proposed manner of use is for
mining, milling and dewatering purposes. The project is further described as the mining
and processing of molybdenum ore at the proposed Mount Hope Mine. The application
was protested by Eureka County. "

Applications 79911 thru 79942 were filed on June 15, 2010, by Kobeh Valley
Ranch, LLC, to change the point of diversion, place of use and/or manner of use of
Applications 73551, 73552, 76004, 72695, 76003, 72696, 75997, 72697, 75988, 75996,
75999, 75989, 76989, 75995, 72698, 76000, 76002, 73545, 75992, 75993, 75994, 75998,
73546, 76745, 76990, 75990, 75991, 74587, 73547, 74587, 76746, 76001. The proposed
manner of use is for mining and milling purposes. The project is further described as the
mining and processing of molybdenum ore at the proposed Mount Hope Mine. The
applications were protested by Eureka County, Lloyd Morrison, Baxter Glenn Tackett
(79914, 79918, 79925), and Kenneth Benson (79934, 79935, 79936, 79937, 79938,
79939) 1

1L

Applications 72695 thru 72698 and Applications 73545 thru 73552 were timely

protested by the following Protestants and on the following summarized grounds:

David Stine (Conley Land and Livestock, LLC, as Successor)'?
o The basin is fully appropriated and the applications would substantially over-
appropriate the basin.
* Kobeh Valley provides recharge to Diamond Valley and therefore, Diamond
Valley water levels will decrease at an accelerated rate.

Y File Nos. 77525, 77526 and 77527, official records in the Office of the State Engineer.
© File No. 77553, official records in the Office of the State Engineer.

“* File No. 78424, official records in the Office of the State Engincer.

" File Nos. 79911 thru 79942, official records in the Office of the State Engincer.
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e The applications list dewatering as a manner of use, but the points of diversion are
at least 7 miles-from the pit location. Applicant should specify actual points of
diversion for dewatering.

s The mine site straddles Kobeh Valley and Diamond Valley and dewatering may
involve an interbasin transfer of groundwater.

+ Any application approved should be assigned a temporary status.

Eureka County

o Perennial Yield - The basin is fully appropriated and the applications would
substantially over-appropriate the basin.

Impact to existing rights in Kobeh Valley, Pine Valley and Diamond Valley.

¢ Place of use is listed as 90,000 acres and is inconsistent with stated purpose.

¢ The points of diversion are within Basin 139 and the place of use includes Basins
153 and 53; Applicant has not shown compliance with NRS § 533.370(6)
(Interbasin transfers).

o There is no unappropriated water at the proposed source of supply, the proposed
use conflicts with or will impair existing rights and protectable interests in
domestic wells and threatens to prove detrimental to the public interest.

¢ Applicant has failed to provide the State Engineer with all relevant information
required by statute.

Lloyd Morrison
» Perennial Yield - The basin is fully appropriated and the applications would
substantially over-appropriate the basin.
¢ Over-pumping in Kobeh could stop underground recharge of Diamond Valley.

1.
Applications 75988 thru 76009 were timely protested by Eureka County on the
following summarized grounds:**

* Perennial Yield - The basin is fully appropriated and the applications would
substantially over-appropriate the basin.

Direct conflict with forfeiture provisions of Nevada water law.

* The points of diversion are within basin 139 and the place of use includes basins
153 and 53; Applicant has not shown compliance with NRS § 533.370(6).

* There is no unappropriated water at the proposed source of supply, the proposed
use conflicts with or will impair existing rights and protectable interests in
domestic wells and threatens to prove detrimental to the public interest.

* Applicant has failed to provide the State Engineer with all relevant information
required by statute.

e Kobeh Valley may provide underflow to Diamond VaHey and sustained pumping
in Kobeh will likely reduce that amount and affect prior existing water rights held
by Eureka County and others.

» Applicant lacks ability to finance the proposed works.

* Any application approved should be assigned a temporary status.

» Only consumptive portion of base rights should be subject to change.
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Iv.
Applications 76483 thru 76486 were timely protested by Eureka County on the
foilowing summarized grounds:®

o Perennial Yield - The basin is fully appropriated and the applications would

substantially over-appropniate the basin.

Direct conflict with forfeiture provisions of Nevada water law.

Impact to existing rights in Kobeh Valley, Pine Valley and Diamond Valley.

The points of diversion are within basin 139 and the place of use includes basins
153 and 53; Applicant has not shown compliance with NRS § 533.370(6).

e Applicant has failed to provide the State Engineer with all relevant information
required by statute.

o Kobeh Valley may provide underflow to Diamond Valley and sustained pumping
in Kobeh will likely reduce that amount and affect prior existing water rights held
by Eureka County.

» Apphcant lacks ability to finance the proposed works.

Any application approved should be assigned a temporary status.
Only consumptive portion of base rights should be subject to change.

V.
Applications 76744, 76745, and 76746 were timely protested by the following
Protestants and on the following summarized grounds:’
Eureka County

e Perennial Yield - The basin is fully appropriated and the applications would
substantially over-appropriate the basin.

¢ Direct conflict with forfeiture provisions of Nevada water law.
Impact to existing rights in Kobeh Valley, Pine Valley and Diamond Valley.

e The points of diversion are within basin 139 and the place of use includes basins
153 and 53; Applicant has not shown compliance with NRS § 533.370(6).

¢ Applicant has failed to provide the State Engineer with all relevant information
required by statute. .

¢ Kobeh Valley may provide underflow to Diamond Valley and sustained pumping
in Kobeh will likely reduce that amount and affect prior existing water rights held
by Eureka County.

» Applicant lacks ability to finance the proposed works.

* Any application approved should be assigned a temporary status.

¢ Only consumptive portion of base rights should be subject to change.

Cedar Ranches, LLLC

* There is no geologic and/or hydrologic evidence that the quantity of water exists
in the mine region.
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= New geologic data shows that eastern: great basin carbonate aquifer ground-water
system of Kobeh, Biamond, and Pine Valleys and other valleys of the region are
interconnected.

e Water mining in Kobeh Valley will aggravate the over allocation of water permits
in Diamond Valiey.

Lander County (76745 and 76746 only)

o Perennial Yield - The basin is fully appropriated and the applications would
substantially over-appropriate the basin.

o Direct conflict with forfeiture provisions of Nevada water law.
Impact to existing rights in Kobeh Valley, Pine Valley and Diamond Valley.
The points-of diversion are within basin 139 and the place of use includes basins
153 and 53; Applicant has not shown compliance with NRS § 533.370(6).

o Applicant has failed to provide the State Engineer with all relevant information
required by statute.

¢ Kobeh Valley may provide underflow to Diamond Valley and sustained pumping

in Kobeh will likely reduce that amount and affect prior existing water rights held

by Eureka County.

Applicant lacks ability to finance the proposed works.

Any application approved should be assigned a temporary status.

Only consumptive portion of base rights should be subject to change.

Inter-basin and Inter-County transfer as proposed should be carefully examined.

VI
Applications 76802, 76803, 76804 and 76805 were timely protested by Eureka
County on the following summarized grounds:®

e Perennial Yield - The basin is fully appropriated and the applications would

substantially over-appropriate the basin.
Direct conflict with forfeiture provisions of Nevada water law.
Impact to existing rights in Kobeh Valley, Pine Valley and Diamond Valley.

¢ The points of diversion are within basin 139 and the place of use includes basins
153 and 53; Applicant has not shown compliance with NRS § 533.370(6).

» Applicant has failed to provide the State Engineer with all relevant information
required by statute.

e Kobeh Valley may provide underflow to Diamond Valley and sustained pumping
in Kobeh will likely reduce that amount and affect prior existing water rights held
by Eureka County.

Applicant lacks ability to finance the proposed works.

e Any application approved should be assigned a temporary status.

Only consumptive portion of base rights should be subject to change.
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VIIL
Applications 76989 and 76990 were timely protested by Eureka County on the
following summarized grounds:’

e Perennial Yield - The basin is fully appropriated and the applications would
substantially over-appropriate the basin.

s Direct conflict with forfeiture provisions of Nevada water law.

Impact to_existing rights in Kobeh Valley, Pine Valley and Diamond Valley.
The points of diversion are within basin 139 and the place of use includes basing
153 and 53; Applicant has not shown compliance with NRS § 533.370(6).

» Apphicant has failed to provide the State Engineer with all relevant information
required by statute.

» Kobeh Valley may provide underflow to Diamond Valley and sustained pumping
in Kobeh will likely reduce that amount and affect prior existing water rights held
by Eureka County.

e All applications filed for this project cannot be approved as the aggregate is
greater than 16,000 afa.

o Applicant lacks ability to finance the proposed works.

e Any application approved should be assigned a temporary status.

¢ Onlyconsumptive portion of base rights should be subject to change.

VIIL

Applications 77171, 77174, 77175, 77525, 77526, 77527, 77553 and 78424 were
timely protested by Eureka County on the following summarized grounds:'%!!%!?

e Perennial Yield - The basin is fully appropriated and the applications would
substantially over-pump the basin.

e Existing USGS reports suggests that Kobeh Valley may provide underground
flow to Diamond Valley and affect existing municipal rights.

-~ Impact to existing stockwater and irrigation rights in Kobeh Valley and domestic
wells in Diamond Valley.

» Effective monitoring and mitigation plan is necessary prior to development of any
water and Eureka County should be involved in additional study, modeling and
plan.

e Impacts associated with sustained pumping at the proposed points of diversion are
unknown.

* The points of diversion are within basin 139 and the place of use includes basins
153 and 53; Compliance with the requirements of NRS § 533.370(6) must be met.

* All applications filed for this project cannot be approved as the aggregate is
greater than 11,300 afa the Applicant is seeking.

¢ Applicant lacks ability to finance the proposed works.

¢ Any application approved should be assigned a temporary status.
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Only consumptive portion of base rights should be subject to change.
-Any protest hearings to be held should be in Eureka.

s The Applicant’s groundwater model—is-not technically adequate and cancot be
used as a basis to approve the applications.

» The point of diversion for Application 77553 is 1,500 feet west of the boundary
between Kobeh Valley and Diamond Valley. The proposed location may suggest
significant secondary permeability exists in the rocks at this locale; the well may
intercept flow from Kobeh Valley to Diamond Valley.

s Hydraulic properties of the proposed point of diversion are not known.

Further applications for the mines project should not be considered until the
USGS study is complete and additional data and analysis is complete.

IX.
Applications 79911 thru 79942 were timely protested by Eureka County and
Lloyd Morrison on the following summarized grounds:'*

» Perennial Yield - The basin is fully appropriated and the applications would
substantially over-pump the basin.

e Existing USGS reports suggests that Kobeh Valley may provide underground
flow to Diamond Valley and effect existing municipal rights.

o Impact to existing stockwater and irrigation rights in Kobeh Valley and domestic
wells in Diamond Valley.

» Effective monitoring and mitigation plan is necessary prior to-development of any
water and Eureka County should be involved in additional study, modeling and
plan.

e There are other pending applications to appropriate water and the applicant must
withdraw these applications or a decision rendered on these applications prior to
mling,

* Not all of the proposed points of diversion have been explored. Impacts
associated with sustained pumping at the proposed points of diversion are
unknown,

* The applicant must prove that pumping will not impact any of the sources
contributing to Pete Hanson Creek and Henderson Creek.

® The proposed place of use is larger than the mine’s Plan of Operations project
boundary.

e Further applications for the mines project should not be considered until the
USGS study is complete and additional data and analysis is complete.

* Propagation of the cones of depression from pit dewatering in Diamond Valley
must be determined.

¢ The points of diversion are within basin 139 and the place of use includes basins
153 and 53; Compliance with the requirements of NRS § 533.370(6) must be met.

* Kobeh Valley may provide underflow to Diamond Valley and sustained pumping
in Kobeh Valley will likely reduce that amount and affect prior existing water
rights held by Eureka County.

¢ All applications filed for this project cannot be approved as the aggregate is
greater than 11,300 afa the Applicant is seeking.
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Applicant lacks ability to finance the proposed works.

Any application approved-should be assigned a temporary status.

Only consumptive portion of base rights should be subject to change.

Any protest hearings to be held should be in Eureka.

The applicant holds notices filed with the BLM associated with water supply
exploration activities within Diamond Valley.

e Monitoring, Management and Mitigation Plan must be developed prior to

approval.
e The State Engineer should conduct a full and fair hearing.

Forfeiture of existing rights.

X.
Applications 79934 thru 79939 were timely protested by Kenneth F. Benson on
the following summarized grounds:'®

s Forthcoming USGS studies could indicate a greater contribution from Kobeh
Valley to Diamond Valley. Possible flow of 10,000 to 12,000 acre-feet annually,
if substantiated, would diminish the water balance and the mining project
applications could not be supported.

XL
Applications 79914, 79918 and 79925 were timely protested by Baxter Glenn
Tackett on the following summarized grounds:'®

e In summary, I protest the Application based on an ill conceived interbasin transfer
of water, an erroneous definition of beneficial use of those waters and
consumption for beneficial use in Kobeh Valley, and the very real potential that
artesian flows in both Kobeh Valley and Antelope Valleys will be adversely
affected.

e Protestant is owner and operator of Hot Springs Ranch in Antelope Valley and is
concerned that artesian flows will be affected.

XII.

The applications at issue represent an attempt by the Applicant to procure
sufficient water for a proposed molybdenum mine to be located near Mount Hope,
approximately 25 miles northwest of the Town of Eureka, Eureka County, Nevada. The
applications are a combination of new appropriations of water and change applications
for existing water rights. The Applicant has amended its original request of 16,000 afa
and is now requesting a total combined duty of 11,300 acre-feet annually (afa). The

¥ File Nos. 79934 thru 79939, official records in the Office of the State Engineer.
6 File Nos. 79914, 79918 and 79925, official records in the Office of the State Engineer.
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Applicant is Kobeh Valley Ranch, LLC; a company formed by General Moly, Inc. to
handle, hold and control the water rights for the project.

On October 13-17, 2008, the State Engineer held an administrative hearing in the
matter of applications filed to appropriate or change underground water to support the
Mount Hope mining project. Some of the applications were approved and others were
denied by State Engineer’s Ruling No. 5966, issued March 26, 2009. The ruling was
appealed to district court in accordance with NRS § 533.450. The Seventh Judicial
District Court vacated Ruling No. 5966 in its Order entered April 21, 2010.
Subsequently, change Applications 79911 thru 79942 were filed on applications subject
to State Engineer’s Ruling No. 5966. The State Engineer held a new administrative
hearing on December 6, 7, 9 and 10,2010, that included the additional Applications.

After all parties were duly noticed by certified mail, a public administrative
hearing was held in Carson City, Nevada starting on December 6, 2010, in the matter of
the above-referenced applications before representatives of the Office of the State
Engineer.!’” Protestant Benson filed a Motion to adopt the previous record from the
hearing of October 13-17, 2008, and the motion was unopposed. "

On May 10, 2011, an additional day of hearing was held to consider additional
information regarding specific water usage at the proposed mining project. All parties
were notified and additional testimony and exhibits were admitted as part of the record.”®

FINDINGS OF FACT
I
STATUTORY STANDARD TO GRANT

The State Engineer finds that NRS § 533.370(1) provides that the State Engineer
shall approve an application submitted in the proper form, which contemplates the

application of water to beneficial use if the applicant provides proof satisfactory of his
intention in good faith to construct any work necessary to apply the water to the intended

beneficial use with reasonable diligence, and his financial ability and reasonable

'7 Exhibits and Transcript, public administrative hearing before the State Engineer, December 6,7, 9, 10,
2010, official records in the Office of the State Engineer (Hereafter, Transcript, December 2010 and
Exhibits, December 2010).

"® Exhibit No. 13, December 2010.

" Exhibits and Transcript, public administrative hearing before the State Engineer, October 13-17, 2008,
official records in the Office of the State Engineer (Hereafter, Transcript, Qctober 2008 and Exhibits,
October 2008).

° Transcript, May 10, 2011, and Exhibit Nos. 2, 3, 4 and 5.
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expectation actually to construct the work and apply the water to the intended beneficial

use with reasonable diligence.

1L
APPLICATIONS SUBMITTED IN PROPER FORM

The protests allege that the applications should be denied because they fail to
adequately describe the proposed points of diversion and place of use. The application
form used by the Division of Water Resources (Division) requires a description of the
proposed point of diversion by survey description and the description must match the
illustrated point of diversion on the supporting map. If and when a well is drilled, it must
be within 300 feet and within the same quarter—quarter section as described or an
additional change application is required. Prior to an application being published, the
Division reviews incoming applications and maps to ensure statutory compliance. Any
application or map that does not meet the requirements for acceptance and that cannot be
corrected during the review process is rejected and returned for correction with time
limits for the applicant to re-submit. The State Engineer finds that the Applicant has met
the requirements for describing the points of diversion and place of use on the application
forms and supporting maps. The State Engineer finds that all applications subject to this
ruling have been submitted in the proper form.

I1I.
FINANCIAL ABILITY, BENEFICIAL USE AND
REASONABLE DILIGENCE

Nevada water law requires the State Engineer to consider whether the Applicant
has an intention in good faith to construct the work necessary to place any approved
water to beneficial use. The Applicant also must show that it has the financial ability and
reasonable expectation to construct the work necessary to apply the water to its beneficial
use.”!

The chief financial officer of General Moly, Inc. stated that the total expenditure
of funds required for the project is $1,154,000,000. The Applicant has expended about
$163,000,000 on such things as buying equipment, hydrology, drilling, engineering,
permitting, land and water rights. General Moly, Inc. will provide 80% of the funding
and partner POSCO, a Korean steel producer, will provide the remaining 20%. General

Moly Inc. has arranged much of its financing through its Hanlong transaction. The

2'NRS § 533.370(1)(c).
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Hanlong transaction includes a $665,000,000 bank loan from a Chinese bank sourced and
fully guaranteed by Hanlong Group. 1t also includes an $80,000,000 purchase of 25% of
General Moly’s fully diluted shares, a $20,000;000 bridging loan from Hanlong Group,
and a molybdenum supply agreement. Hanlong is a private Chinese company
headquartered in Sichaun Province in China with experience in mining projects. The
financial ability of the Applicant is further detailed in the Applicant’s financial exhibit
and testimony.22

The State Engineer finds the evidence presented demonstrates that the Applicant
has a reasonable expectation of financial ability to construct the work and apply the water
to the intended beneficial use with reasonable diligence.

1v.
STATUTORY STANDARD TO REJECT

The State Engineer finds that NRS § 533.370(5) provides that the State Engineer
shall reject an application and refuse to issue the permit where there is no unappropriated
water in the proposed source of supply, or where the proposed use conflicts with existing
rights or with protectable interests in existing domestic wells as set forth in NRS §
533.024, or where the proposed use threatens to prove detrimental to the public interest.

V.
UNAPPROPRIATED WATER - PERENNIAL YIELD

Nevada Revised Statute § 533.370(5) provides that the State Engineer must reject
an application where there is no unappropriated water in the proposed source of supply.
In determining the amount of groundwater available for appropriation in a given
hydrographic basin, the State Engineer relies on available hydrologic studies to provide
relevant data to determine the perennial yield of a basin. The perennial yield of a
groundwater reservoir may be defined as the maximum amount of groundwater that can
be salvaged each year over the long term without depleting the groundwater reservoir.
Perennial yield is ultimately limited to the maximum amount of natural discharge that can
be salvaged for beneficial use. The perennial yield cannot be more than the natural
recharge to a groundwater basin and in some cases is less. If the perennial yield is
exceeded, groundwater levels will decline and steady-state conditions will not be
achieved, a situation commonly referred to as groundwater mining. Additionally,

withdrawals of groundwater in excess of the perennial yield may contribute to adverse

*2 Exhibit No. 37 and Transcript, pp. 27-36, December 2010.
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conditions such as water quality degradation, storage depletion, diminishing yieid of
wells, increase in cost due to increased pumping lifts, and land subsidence.”

The perennial yields of hydrographic basins that are part of interbasin flow systems
are often difficult to establish, and in the past, groundwater has sometimes been double
counted, so that the sum of the perennial yields of the basins in the flow system is more than
the sum of either the evapotranspiration (ET) discharge or natural recharge of the basins in
the flow system. Such is the case with the Diamond Valley grbundwater flow system. The
Diamond Valley flow system is comprised of seven hydrographic basins: Monitor Valley
South, Monitor Valley North, Kobeh Valley, Antelope Valley, Stevens Basin, Pine Valley,
and Diamond Valley.?* Diamond Valley is the terminus of the groundwater flow system.
Groundwater flows from South Monitor Valley to North Monitor Valley, then to Kobeh
Valley, and finally to Diamond Valley. Groundwater from Antelope Valley may flow to
Kobeh Valley and then to Diamond Valley. Groundwater from Stevens Basin flows to
Diamond Valley and/or Antelope Valley. Groundwater from the Garden Valley area, a part
of the Pine Valley Hydrographic Basin, flows to Diamond Valley.”> Monitor Valley,
Antelope Valley, Kobeh Valley and Diamond Valley lose much of their annually recharged
groundwater to ET, and the actual amount of subsurface flow between basins is uncertain.
Previous publications have estimated the amount of subsurface flow,”**"” and the
Applicant has also provided estimates of subsurface interbasin flow between selected
basins.”” While the estimated amount of subsurface interbasin flow may be uncertain or
disputed, there is general agreement on the direction of flow. Figure 1, shown on page 16,
shows basin water budgets and interbasin flows as estimated in the Reconnaissance Series
reports, and for reference, also shows interbasin flow as computed by the Applicant's
groundwater flow model. Monitor Valley South provides an estimated 2,000 afa of
subsurface inflow to Monitor Valley North, which in turn supplies 6,000 afa of subsurface
inflow to Kobeh Valley. The Applicant estimated 1,370 to 1,680 afa of subsurface flow

B State Engineer's Office, Water for Nevada, State of Nevada Water Planning Report No. 3, p. 13, October
1971.

¥ Exhibit No. 10, October 2008.

 Exhibit No. 13, October 2008.

 Exhibit No. 17, October 2008.

7 Exhibit No. 16, October 2008

3 Exhibit No. 134, December 2010.

* Exhibit No, 39, Tables 3.5-2 and 4.1-13, December 2010.
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from Nerthern Monitor Valley to Kobeh Valley.>® Subsurface flow from Kobeh Valley to
Diamond Valley was estimated by Harrill to be less than approximately 40 af2>' The
Applicant estimated 1,100 to 1,600 afa of subsurface flow from Kobeh to Diamond
Valley.’ 2 As can be seen from Figure 1, the established perennial yields of Monitor Valley
North and South, and Kobeh Valley exceed both the recharge and the ET. In
Reconnaissance Report 30, Rush and Everett recognize that substantial development in
one of the basins counld affect the yields of adjacent basins. The Applicant's groundwater
flow model simulates ET, and ET for each basin has been tabulated in its exhibit.**
However, those tabulations do not represent the result of a specific study whose goal was to
re-estimate groundwater ET, and will not be used in place of the existing published water
budgets from the reconnaissance reports.

To resolve these issues with interbasin flow and to establish safe and conservative
perennial yields in these basins, the perennial yield of each of the basins will be equal to the
basin's groundwater ET. In this way, subsurface flow into or out of a basin will not be
included in its perennial yield and there will be no double counting. Water that flows in the
subsurface from Kobeh Valley to Diamond Valley, however much that may be, will not be
part of Kobeh Valley's perennial yield. The State Engineer hereby establishes the perennial
yield of the following six basins in the Diamond Valley Flow System as follows:

Perenmial Yield (acre-feet)

Basin - .
Previous Revised

Monitor Valley, Southern Part - Basin 140B: 10,000 9,000
Monitor Valley, Northern Part - Basin 140A: 8,000 2,000
Kobeh Valiey, Basin 139: 16,000 15,000
Antelope Valley, Basin 151: 4,000 4,000
Stevens Basin, Basin 152: 100 100
Diamond Valley, Basin 153: 30,000 30,000

3 Exhibit No. 39, Table 4.1-13, December 2010,

3! Exhibit No. 13, October 2008.

32 Exhibit No. 39, Table 4.1-13, December 2010,

% Exhibit No. 17, p. 26, October 2008

* Exhibit No. 39, Table 4.1-12, December 2010.
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Prior to the administrative hearing, the Applicant-acquired nearly all of the exisiing
groundwater rights within the Kobeh Valiey Hydrographic Basin, excepting approximately
1,100 afa. The Applicant has filed new applications and change applications seeking a total
corabined duty of 11,300 afa fiom Kobeh Valley. If the subject applications were to be
approved, the total committed groundwater resources in Kobeh Valley would be
approximately 12,400 afa, which is less than the revised perennial yield of 15,000 afa. The
State Engineer finds that there is sufficient water within the perennial yield of Kobeh Valley
to satisfy the water appropriation requirements of the project. The State Engmeer finds that
no new appropriation of underground water-is-sought within Diamend Valley.

VI
CONFLICT WITH EXISTING RIGHTS OR DOMESTIC WELLS

All of the Protestants raised the issue of potential conflicts with existing rights or
domestic wells. They allege there could be potential impacts to water rights in Diamond
“Valley due to a reduction of subsurface flow from Kobeh Valley to Diamond Valley or
due to drawdown from pumping. These potential impacts were evaluated by the
Applicant in both its testimony and the groundwater flow model.*®* In Reconnaissance
Series Report No. 6,°® Eakin suggests minimal subsurface flow from Kobeh to Diamond
Valley through the narrow alluvium-filled gap at Devil's Gate. Harrill suggests 40 afa
through the same gap.” Rush and Everett concur on the minimal flow through Devil's
Gate, and go on to state that flow from Kobeh to Diamond Valley through the carbonate
bedrock is possible, but found no evidence to suggest such flow occurs.®® Tumbusch and
Plume did not provide a revised estimate of subsurface flow from Kobeh to Diamond
Valley, but did pointedly recognize the potential for flow in the carbonate bedrock as
evidenced by fault structures with solution cavities in carbonate outcrops at Devil's
Gate.”?

The Applicant used Darcy's Law to develop a conceptual estimate of interbasin
flow, and estimated 50 to 290 afa of subsurface flow from Kobeh Valley to Diamond
Valley at Devil's Gate through alluvium and carbonate bedrock.®’ Its witnesses further
estimated 810 to 1,050 afa of deep flow in bedrock from Kobeh Valley to Diamond

% Exhibit No. 39, December 2010.

¢ Exhibit No. 16, p. 18, October 2008.

57 Exhibit No. 13, pp. 21-23, October 2008.

8 Exhibit No. 17, p. 16, October 2008.

% Exhibit No. 10, p. 13, October 2008.

0 Exhibit No. 39, Table 4.1-13, December 2010,
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Valley in the area north of Whstler Peak.*! Next, they developed a numerical
groundwater flow model to simulate both pre-development steady state conditions as well
as the effects of pumping on groundwater levels and interbasin flow. With the
groundwater flow model, it was estimated that pre-development flow was 1,583 afa from
Kobeh to Diamond Valley.*? For the present-day conditions, the model indicates water
table drawdown due to agricultural pumping in Diamond Valley has increased inflow
from Kobeh Valley to 2,001 afa,* which is estimated to further increase to 2,365 afa in
year 2055 without any mine pumpage. For its predictive analyses, the Applicant
completed multiple model simulations. A 'no action' alternative simulated continued
agricultural pumping through year 2105. The Applicant’s ‘cumulative action’ alternative
simulated continued agricultural pumping as in the 'mo action' alternative, but also
simulated the pumping of 11,300 afa in Kobeh and Diamond Valley for the 44-year mine
life ending in 2055. The net effect of the mine's pumping on groundwater levels and
interbasin flow is then computed as the difference between the two model
simulations.*** The analyses of the future effects of pumping, by the Office of the State
Engineer, used both the Exhibit No. 39 report as well as the computer model. The model
results show a 15 afa increase in subsurface flow from Kobeh to Diamond Valley as a

% The small increase in

result of the mining project and its associated pumping.
interbasin flow was explained as the net of a 40 afa increase in Kobeh to Diamond Valley
flow at the site of the open pit due to dewatering, partially offset by a 25 afa decrease in
Kobeh to Diamond Valley flow along the basin boundary at Whistler Mountain.*’

Water level drawdown due to simulated mine pumping is thoroughly
documented.*® Predicted drawdown due to mine pumping at the nearest agricultural well

in Diamond Valley is estimated to be less than two feet at the end of mine life. However,

*! Exhibit No. 39, Table 4.1-13, December 2010.

2 Exhibit No. 39, Table 4 1-13, December 2010.

3 Exhibit No. 39, Table 4.4-4, December 2010.

* Exhibit No. 39, pp. 177-178, December, 2010.

* There is a discrepancy in the naming of the alternatives. In Exhibit No. 39, pp. 177-178, the scenario that
includes mine pumping is called ‘cumulative action', however, the model files that simulate mine pumping
are named 'base case'.

*5 Exhibit No, 39, Table 4.4-5 and 4.4-6, December 2010.

' Transcript, pp. 308-309, December 2010.

“ Exhibit No. 39, Figures 4.4-12 to 4.4-17, and groundwater flow model data files, December 2010.
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additional drawdown at that same location-due solely to continuing agricultural pumping
in Diamond Valley is predicted to be about 90 feet.*’

The model structure and simulation results were addressed by Protestant Eureka
County's expert witnesses. Witness Bugenig testified that the model's predictive
estimates of proposed mine pumping on Kobeh to Diamond Valley subsurface flow was
at least approximately accurate.’ ® Witness Oberholizer authored a May 2010 report in
which the model was described as not having fatal flaws,” but in a November 2010
report she expressed concern that the model may not be accurate enough to be used as a
predictive tool.> Ms. Oberholtzer testified that calibration issues in Diamond Valiey
raised concem and the model had limited abilities as a predictive tool.>> In general, the
expert witnesses brought forward by Protestant Eureka County testified that the model
has shortcomings, but failed to present convincing evidence that the model predictions
are not substantially valid.

Because the groundwater flow model is only an approximation of a complex and
partially understood flow system, the estimates of interbasin flow and drawdown cannot
be considered as absolute values. However, the modeling evidence does strongly suggest
that the proposed mine pumping under these applications will not measurably decrease
subsurface groundwater flow from Kobeh to Diamond Valley and will not cause
significant water level decline (less than 2 feet over entire mine life) at the points of
diversion under existing water rights in Diamond Valley. The State Engineer finds the
Applications will not conflict with existing rights in Diamond Valley by reducing the
subsurface interbasin flow into the Diamond Valley hydrographic basin. Groundwater
drawdown in Diamond Valley is not unreasonable at the locations of existing water rights
and domestic wells, and meets the statutory requirements of NRS § 534.110. The State
Engineer finds the applications will not conflict with existing rights or the protectable
interest in domestic wells in Diamond Valley.

The Applicant's groundwater flow model indicates water level decline attributable
to these applications is significant in the well field area in Kobeh Valley and at the open

pit mine. The Applicant's water level drawdown maps only show drawdown of ten feet

* Exhibit 39, Groundwater flow model output data, December 2010
*® Transcript, p. 686, December 2010.

5! Exhibit No. 402, Deceraber 2010.

52 Exhibit No. 503, December 2010.

53 Transcript, pp. 619-621, December 2010.
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or morf:,54 although the data files contain detailed information on drawdown to the
fractions of a foot.>® Many of the Protestants argued that water level declines of less than
ten feet can cause impacts to surface waters in springs and streams, both in the mountains
and on the valley floors. They point out that the model predicts drawdown -of the water
table below Henderson and Vinini Creeks and along the lower reaches of Roberts Creek.
Since Henderson Creek is included in the Pete Hanson Creek Decree, they argue that
these applications should be denied because they would conflict with existing rights. The
Applicant's expert witnesses argue that these mountain springs and streams are not
hydrologically connected to the saturated aguifer.’® They argue that an unsaturated zone
lies between these springs and streams and the aquifer; therefore, the relative level of the
water table, so long as it is disconnected from the surface water feature, is immaterial,
and no amount of decline in the water table could affect surface flows. This argument of
the Applicant's expert witnesses is technically sound and is accepted by the State
Engineer. In the testimony of Katzer, he refers to water levels in wells adjacent to
Robert's Creek that demonstrate a disconnection between Robert's Creek and the
groundwater aquifer that would prevent any decrease in stream flow due.to the proposed
pumping.”’ However, similar data is not available for Henderson and Vinini Creeks.
Nevertheless, in the Henderson Creek area, Mr. Katzer argues that springs and
streamflow are simply runoff from precipitation and draining of saturated soil, and are
not directly connected to the groundwater aquifer. He argues that they are perched
waters and similar to the Robert's Creek argument, could not be affected by a lowered
water table. Mr. Katzer was asked about the depth to the water table relative to
Henderson Creek and he stated that lower parts of Henderson Creek are probably close to
the water table, but it would require drilling of monitor wells to know for certain.® As
discussed above, the only way groundwater pumping could affect streamflow would be if
the water table was in direct contact with the stream bed. It is important to note here that
predicted groundwater level decline along Henderson Creek due to future agricultural

pumping in Diamond Valley is greater than the predicted water level decline due to

** Exhibit No. 39, Figures 4.4-12 to 4.4-16, December 2010.

** Exhibit No. 30, groundwater flow model digital data, December 2010.
% Testimony of Katzer and Smith, Transcripts, December 2010.

37 Exhibit No. 38, pp. 3-4, December 2010.

% Transcript, pp. 213-214, December 2010,
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proposed mine pumping.”’ The Statc Engineer accepts the expert opinions of the
Applicant that mine pumping is unlikely to affect streamflow in Roberts, Henderson or
Vinini Creck and finds that the applications will not conflict with existing rights on those
streams. However, because there are uncertainties with respect to the complex
hydrogeology of the area and the ability of a model to accurately simulate future effects
of pumping, the State Engineer will require a substantial surface and groundwater
monitoring program to establish baseline groundwater and stream flow conditions to
improve the predictive capability of the model and to increase the ability to detect future
changes in the hydrologic regime.

Protestant Eureka County presented a comprehensive case with numerous
witnesses and accompanying exhibits. In the 2008 hearing, Eureka County focused much
of its argmment on potential conflicts with Diamond Valley water rights. In the 2010
hearing, Eureka County stressed conflicts with existing rights in Kobeh and Pine Valleys.
As discussed above, the State Engineer has found the applications will not conflict with
existing rights in either Diamond or Pine Valley. Eureka County witnesses included the
owners of the three largest ranches in the well field area in Kobeh Valley. Wimesses
included Martin Etcheverry, owner of the Roberts Creek Ranch, Jim Etcheverry, owner
of the 3-Bar Ranch, and John Colby, owner of the MW Cattle Company and the Santa
Fe/Ferguson grazing allotment. Those three ranchers utilize available surface waters
across the grazing allotments and own a variety of surface and groundwater rights in
Kobeh Valley. The groundwater flow model predicts water table drawdown at the end of
mine life of three feet or more in the general area of Kobeh Valley north of U.S. Highway
50 and east of 3-Bars Road. This includes the well field area, where drawdown is
extensive. Drawdown of ten feet or less extends westerly to the Bobcat Ranch and
southerly to the Antelope Valley boundary. Water rights that could potentially be
impacted are those rights on springs and streams in hydrologic conmection with the water
table. That would include valley floor springs. Testimony from the Applicant's expert
witnesses Katzer and Childress argue that faults at the base of the Robert's Mountains act
as barriers to hydrologic flow and that surface water rights in the Roberts Mountains will

0

not be impacted by proposed mine pumpage.®® There was no expert testimony or

%% Exhibit No. 39, Groundwater flow model output data, December 2010.
 Transcript, pp. 169-177 and 227-260.
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evidence submitted that indicates surface water rights in the Simpson Park Mountains
would be impacted by the proposed applications. In Eureka County's Exhibit Nos. 526,
527, 529 and 530, numerous spring and stream water rights are shown. Water rights that
could potentially be impacted are those rights on the valley floor where there is predicted
drawdown of the water table due to mine pumping. The Applicant recognizes that certain
water rights on springs in Kobeh Valley are likely to be impacted by the proposed
puxmping.m’62 These springs produce less than one gallon per minute and provide water
for livestock purposes.®* The State Engineer finds that this flow loss can be adequately
and fully mitigated by the Applicant should predicted impacts occur. To ensure funding
exists for any required future mitigation, including mitigation after the cessation of active
mining activities, the Applicant must demonstrate the financial capability to complete any
mitigation work necessary in a monitoring, management, and mitigation plan. This
monitoring, management, and mitigation plan must be approved by the State Engineer

prior to diverting any water under these applications.

VIL
PUBLIC INTEREST

Nevada Revised Statute § 533.370(5) provides that the State Engineer must reject
an application if the proposed use of the water threatens to prove detrimental to the public
interest. The State Engineer has found that the Applicant has demonstrated a need for the
water and a beneficial use for the water and it does not threaten to prove detrimental to
the public interest to allow the use of the water for reasonable and economic mining and
miliing purposes as proposed. The Applicant has acquired about 16,000 afa of existing
water rights within Kobeh Valley and requires 11,300 afa for its project. The Applicant
has confirmed its commitment to developing this project, has demonstrated the ability to
finance the project, and will be required to monitor any groundwater development.
Water level drawdown due to simulated mine pumping is thoroughly documented.®
Predicted drawdown due to mine pumping at the nearest agricultural well in Diamond
Valley is estimated to be less than two feet at the end of mine life. In regards to the

mmportance of mining, Protestant Eureka County testified that mining is a life blood of

® Transcript, pp. 163 and 187, December 2010.

2 Exhibit No. 39, pp. 189-190, December 2010,

3 Exhibit No. 116, Appendix B, October 2008.

% Exhibit No. 39, Figures 4.4-12 to 4.4-17, and groundwater flow mode] data files, December 2010.
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Eureka County65 and that Eureka County has and always will be a mining and agricultural
county.®® In addition, Protestant Eureka County indicated that the mine will provide an
economic benefit in the form of increased employment and tax revenue for the county.®’
The State Engineer finds under these facts and circumstances the proposed use of the
water does not threaten to prove detrimental to the public interest.

VIIIL.
STATUTORY STANDARD FOR INTERBASIN TRANSFERS

Nevada Revised Statute provides that in determining whether an application for
an interbasin transfer of groundwater must be rejected, the State Engineer shall consider:
(a) whether the applicant has justified the need to import the water from another basin;
(b) if the State Engineer determines a plan for conservation is advisable for the basin into
which the water is imported, whether the applicant has demonstrated that such a plan has
been adopted and is being effectively carried out; (c) whether the proposed action is
environmentally sound as it relates to the basin from which the water is exported; (d)
whether the proposed action is an appropriate long-term use, which will not unduly limit
the future growth and development in the basin from which the water is exported; and (¢)
any other factor the State Engineer determines to be relevant. NRS § 533.370(6).

The Applicant is requesting an interbasin transfer of groundwater from both
Kobeh Valley and Diamond Valley to a place of use that includes portions of the Kobeh
Valley, Diamond Valley and Pine Valley Hydrographic Basins.

IX.
OTHER RELAVANT FACTORS

In Diamond Valley, the Applicant has acquired existing water rights and the water
sought for transfer in this ruling totals about 616 afa (about 385 afa when adjusted for
consumptive use reduction). This water is primarily needed to account for inflow of
water into the mine pit. All applications in Diamond Valley (Applications 76005-76009,
76802-76805, and 78424) seck to change existing water rights acquired by the Applicant,
no new water appropriations are being sought within the Diamond Valley Hydrographic
Basin. Whether the groundwater is fully developed under the existing water rights or
under the proposed changes to point of diversion, place of use and manner of use, there

would be no increase in demand on the groundwater resource in Diamond Valley.

¢ Transcript, p. 715, December 2010.
 Transcript, p. 438, October 2008.
®7 Transcript, pp. 438-439, October 2008.
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A review of the Diamond Valley Hydrographic Basin shows that there are more
committed groundwater rights in the form of permits and certificates than the estimated
perennial yield of the basin, while the Kobeh Valley Hydrographic Basin has ecxcess
groundwater available for this project. Unless additional restrictions are put in place
through permit ferms, a situation could exist where water from an over-allocated basin
could be exported to a basin that is under-allocated and the State Engineer finds that this
would be contrary to the proper management of the Diamond Valley Hydrographic
Basin’s groundwater resource at this time. The State Engineer finds that any permit
issued- for- the mining project- with a point of diversion within the Diamond Valley
Hydrographic Basin must contain permit terms restricting the use of water to within the
Diamond Valley Hydrographic Basin and any excess water produced that is not
consumed within the basin must be returned to the groundwater aquifer in Diamond
Valley. The State Engineer finds that any approval of Applications 76005-76009, 76802-
76805, and 78424 will restrict the use of any groundwater developed to within the
Diamond Valley Hydrographic Basin; therefore, there will be no interbasin transfer of
water allowed and NRS § 533.370(6) will not be applicable to these applications.

X.
NEED TO IMPORT WATER

The interbasin transfer criteria were adopted in 1999. The impetus for the
legislation was the proposed transfer of groundwater from rural hydrographic basins in
eastern Nevada to the greater Las Vegas area to meet anticipated municipal growth;
however, there is no exclusionary language for other manners of use. The requirements
of NRS § 533.370(6) along with other statutory criteria are addressed in the following
sections.

The groundwater developed for the project will come primarily from a well field
located within Kobeh Valley. The mine project area straddles the basin boundary
between Diamond Valley and Kobeh Valley and the proposed place of use also
encompasses a small portion of Pine Valley. The Applicant presented evidence of its
water requirements necessary to operate the project. Water use estimates were made for

the operation of the mill and other ancillary uses such as dust control and potable water

Exhibit 1
Page 24 of 42



Ruling

Page 25

supply.®® The maximum water demand for the project is estimated at 7,000 ggm or about
11,300 afa, which is the amount of water requested by the Applicant.*”

The Mt. Hope mine straddles the Diamond Valley - Kobeh Valley basin
boundaries. The amount of water needed-to dewater the pit is less than ten percent of the
amount needed for the entire mining operation. Most of the groundwater will be used in
the mine's milling circuit. The mill is to be located within Diamond Valley and the
tailings storage facility is to be located within Kobeh Valley. Water in the tailings
facility will then evaporate from the tailings, be recycled back to the mill, or permanently
stored in the tailings facility. A review of the Kobeh Valley Hydrographic Basin shows
that there is sufficient unappropriated groundwater to satisfy the demands of the mining
project without exceeding the perennial yield of Kobeh Valley. The State Engineer finds
that the Applicant has justified the need to import water to Diamond Valley from points
of diversion located within the Kobeh Valley Hydrographic Basin.

XI.
PLAN FOR CONSERVATION OF WATER

If the State Engineer determines a plan for conservation is advisable for the basin
into which the water is imperted, the State Engineer shall consider whether the applicant
has demonstrated that such a plan has been adopted and is being effectively carried out.
Since July 1, 1992, water conservation plans are required for any supplier of municipal
and industrial water uses based on the climate and living conditions of its service area.”
The provisions of the plan must apply only to the supplier’s property and its customers.
The Applicant is not a municipal supplier of water, there are no municipal and industrial
purveyors in Kobeh Valley or Pine Valley and the Applicant does not own or control the
municipal water supply to the Town of Eureka in Diamond Valley or any other municipal
or quasi-municipai water supply. Eureka County has a water conservation plan on file in
the Office of the State Engineer for the Town of Eureka Water System, Devil’s Gate GID
District #1 and District #2, and Crescent Valley Town Water System.” The Applicant

68 Transcript, pp. 564-571, October 2008; Exhibit Nos. 105, 108 and 112, October 2008.

® Transcript, p. 106, December 2010.

NRS § 540.131.

! Eureka County - Joint Water Conservation Plan for Town of Eureka Water System, Devil’s Gate GID
District #1 and District #2, and Crescent Valley Town Water System, official records in the Office of the
State Engineer.
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will use proven molybdenum mining_and milling technologies that will conserve water
through reuse and recyvcling methods.”

The State Engineer has considered this statufory provision and hereby determines
that requiring additional pians for water conservation 1s not necessary.

XI1.
ENVIRONMENTALLY SOUND

The interbasin transfer statute requires a determination of whether the use of
water as proposed under the applications is environmentally sound as it relates to the
basin from which the water is exported. The words. environmentally-sound have intuitive
appeal, but the public record and discussion leading up to the enactment of NRS §
533.370(6)(c) do not specify any operational or measureable criteria for use as the basis
for a quantitative definition. This provision of the water law provides the State Engineer
with no guidance as to what constitutes the parameters of “environmentally sound;”
therefore, it has been left to the State Engineer’s discretion to interpret the meaning of
environmentally sound.

The legislative history of NRS § 533.370(6){(c) shows that there was minimal
discussion regarding the term environmentally sound. However, the State Engineer at
that time indicated to the Subcommittee on Natural Resources that he did not consider the
State Engineer to be the guardian of the environment, but rather the guardian of the
groundwater and surface water. The State Engineer noted that he was not a range
manager or environmental scientist. Senator Mark A. James pointed out that by the
language ‘environmentally sound’ it was not his intention to create an environmental
impact statement process for every interbasin water transfer application and that the State
Engineer’s responsibility should be for the hydrologic environmental impact in the basin
of export.”

The State Engineer finds that the meaning of ‘environmentally sound’ for basin of
origin must be found within the parameters of Nevada water law and this means that
whether the use of the water is sustainable over the long-term without unreasonable
impacts to the water resources and the hydrologic-related natural resources that are

dependent on those water resources. The State Engineer finds that in consideration of

” Transcript, p. 118, December 2010.
7> Nevada Legislature Seventicth Session, Summary of Legislation, Carson City, Nevada: 1999, Web, Mar.
2, 2011. http://www.leg state.nv.us/Division/Research/Library/LegHistory/I Hs/1999/SB108,1999 pdf.
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whether a proposed project is environmentally sound there can be a reasonable impact on
the hydrologic related natural resources in the basin of origin.

Existing water rights in Kobeh Valley, not owned or controlled by the Applicant,
total around 1,100 afa, and if the water for_the project is approved the committed
groundwater resource from the basin would be about 12,400 afa, which is far less than
the perennial yield of the Kobeh Valley Hydrographic Basin. A review of records in the
Office of the State Engineer show that there are 71 water-righted springs within the
Kobeh Valley Hydrographic Basin. Of these 71 water rights, 29 are un-adjudicated
claims of reserved water right filed by the United States Bureau of Land Management
(BLM). The BLM was a protestant to the initial applications in this matter, but withdrew
its protests after reaching a stipulation on monitoring, management and mitigation with
the Applicant. The State Engineer finds that none of the remaining water rights are
owned by any of the Protestants in this matter. Most of the remaining springs are either
located far away from the proposed well sites or will not be affected due to topography
and geology. However, the Applicant’s groundwater model does indicate that there may
be an impact to several small springs located on the valley floor of Kobeh Valley near the
proposed well locations. These small springs are estimated to flow less than 1 gallon per
minute.” Because these springs exist in the valley floor and produce minimal amounts of
water, any affect caused by the proposed pumping can be easily mitigated such that there
will be no impairment to the hydrologic related natural resources in the basin of origin.
The monitoring, management and mitigation plan will allow access for wildlife that
customarily uses the source and will ensure that any existing water rights are satisfied to
the extent of the water right permit.

The State Engineer finds that the Applicant is only requesting 11,300 afa for its
mining project, which when combined with other existing water rights is less than the
perennial yield of the Kobeh Valley Hydrographic Basin. The State Engineer finds that
prior to the October 2008 hearing, the Applicant had acquired about 16,000 afa of
previously permitted or certificated groundwater rights within the Kobeh Valley
Hydrographic Basin. The State Engineer finds that the required monitoring, management

and mitigation plan, that must be approved prior to the pumping of water for the project,

7 Exhibit No. 116, Appendix B, October 2008.
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will ensure that the proposed interbasin transfer of groundwater from-the Kobeh Valley
Hydrographic Basin remains environmentally sound throughout the iife of the project.

: X111
LONG-TERM USE OF THE WATER AND FUTURE GROWTH AND
DEVELOPMENT IN THE BASIN OF ORIGIN

Nevada has been known for containing vast deposits of minerals located
throughout the state and mining has been a predominant economic force in Nevada since
before statehood. Due to the availability of those mineral deposits, mining is cne of the
larger industries in Nevada and has traditionally provided many high-paying jobs for
local communities and has contributed to the communities in other ways such as
investing in infrastructure and services for those communities. It has had such an impact
that the Nevada legislature declared mining and related activities to be recognized as a
paramount interest of the state.”> Mining operations are highly regulated by numerous
governmental entities at the state and federal levels, including but not limited to
regulation by Congress, the Secretary of Agriculture, the Secretary- of the Interior, the
United States Bureau of Land Management, the United States Forest Service, and the
Nevada Department of Conservation and Natural Resources, which includes the Nevada
Division of Environmental Protection, the Nevada Division of Minerals and the Nevada
Division of Water Resources.

‘The proposed mining project is located within Eureka County. Eureka County’s

protest states in part:

Eureka County recognizes that the custom and culture of mining is part of
its history and appreciates the role mining plays in its local and regional
economy. Eureka County welcomes new opportunity for mining in its
communities as long as mine development is not detrimental to existing
economic or cultural activity. This protest is aimed at ensuring that any
development of water resources in Kobeh Valley is conducted in full
accordance with Nevada law, the Eureka County Master Plan and related
ordinances, and does not unduly threaten the health and welfare of Eureka
County citizens.”®

Protestant Eureka County presented testimony that there could potentially be
mining-related projects and other activities in Kobeh Valley as an example of future

growth that may occur in Kobeh Valley; however, no water right applications have been

" NRS § 37.010 (D(1).
7 Exhibit No. 509, December 2010.
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filed on these potential projects.77 Protestant Eureka County also argues that the
population of southern Eureka County may increase from 940 to over 2,000, although
that includes an estimated 700 people from the mine assuming the Mount Hope project
proceeds as planned.”® A review of pumpage records submitted to the Office of the State
Engineer shows that the Town of Eureka currently reports a usage of about 175 afa out of
about 1,226 afa of available water rights.”” It should be noted that there are no permitted
municipal or quasi-municipal water users in the basin of origin, Kobeh Valley. The only
existing groundwater uses permitted at this time in Kobeh Valley are mining and milling,
irrigation, and stock watering.

The State Engineer finds that the water sought for appropriation in Kobeh Valley
is less than the estimated perennial yield of the basin; therefore, sabstantial water remains
within the basin for future growth and development. The State Engineer finds that the
project will not unduly limit the future growth and development in the Kobeh Valley
Hydrographic Basin. The State Engineer finds that the proposed mining project is the
type of future growth and development that would be anticipated in this area of Nevada.
The State Engineer finds that mining provides an economic base for Eureka County.

XIv.
FORFEITURE

The Applicant has filed applications to change existing water rights. Once a
certificate of appropriation for groundwater is issued, the owner is subject to the
provisions of NRS § 534.090, which provides in part that the water right may be subject
to forfeiture after five consecutive years of nonuse. ¥

Protestant Eurcka County provided testimony and evidence regarding the alleged
forfeiture of the following water right certificates; note, the associated change
application(s) is in parentheses: Certificates 2780 (App. 76989, 79223), 2880 (App.
76990, 79935), 2782 (App. 76483), 6457 (App. 76484, 77174), 8002 (App. 76485,
77175), 8003 (App. 76486) and 4922 (App. 76744). The certificates are associated with

three separate areas:

T Transcript, pp. 749 and 750 and Exhibit No. 531, December 2610

™ Transcript, pp. 703 and 704, December 2010.

79 See, Permit No. 76526, total combined duty of water not to exceed 1,226.22 afa, official records in the
Office of the State Engineer.

% NRS § 534.090.
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1. Bartine a k.a. Fish Creek Ranch

a. Certificate 2780 (Permit 9682)

b. Certificate 2880 (Permit 11072)

2. Willow ak.a. 3F Ranch
a. Certificate 2782 (Permit 10426)
b. Certificate 6457 (Permit 18544)
c. Certificate 8002 (Permit 23951)
d. Certificate 8003 (Permit 23952)

3. Bean Flat a.k.a. Damele Ranch
a, Certificate 4922 (Permit 13849)

All certificates were issued for irrigation and/or domestic purposes and the

testimony and evidence indicates extensive periods of non-use.

The Division has

conducted crop inventories in Kobeh Valley and records from those pumpage inventories

from 1983 to 2007 were introduced at the hearing.*! The following is a summary of the

crop inventories that are available. There is no inventory data for any omitted years in

the following Table 1.

Ranch & Cert./Yesar | 1984 | 1985 | 1986 | 1993 | 1995 | 1998 | 2002 | 2003 | 2004 | 2005 | 2006 | 2007 | 2008 | 2010
Bartine Cert, 2780 6554 | 6554 15 | 58.5
Bartine Cert. 2880 20 20 20 20 0 0 45 45
Willow Cert. 2782 0 0 0
Willow Cert. 6457 0 0 0 0 0 0 0
Willow Cert. 8602 0 0 0 0 0 0 0 0
Willow Cert. 8003 0 0 0

Bean Flat
Cert. 4922 0 0 [} 0

Table 1. Crop inventory summary (acres).

For the Bartine a.k.a. Fish Creek Ranch, the crop inventories indicate some usage

of water in recent years. The Protestant has argued that the water is not used for active

irrigation, rather the water flows uncontrolled from artesian wells on an area of pasture

land and no crop has been planted and/or harvested; therefore, this use should not be

counted as beneficial use as noted on the crop inventories.

81 Exhibit No. 29, October 2008.

There was substantial
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testimony stating that there was no irrigation of a crop on the prope:rty,82 but most of the
witnesses appeared to agree that there was some artesian flow of water on the property.
Certificate 2780 indicates that the proposed works include an artesian well, supporting
structures and a small ditch. Certificate 2880 indicates that the proposed works consists
of a groundwater well providing water to ditches. Both certificates irrigate the same
acreage being 65.54 acres of land and are supplemental to each other by place of use.
The crop inventories credit the entire acreage as irrigated pasture grass from an artesian
well in 2006 and 2007, as seen in Table 1. The Protestant makes an argument that the
artesian flow does not comply with the intent of the Certificates, does not constitute a
beneficial use of water, and does not meet the definition of irrigate or irrigation water.
However, because the Protestant’s evidence of non-use conflicts with the 2006 and 2007
crop inventories, which show use on the entire place of use of 65.54 acres, and substantial
use in 2008 and 2010, the State Engineer finds that there is not clear and convincing
evidence of forfeiture for Certificates 2780 and 2880.

For the Willow Ranch, ak.a. 3F Ranch, four witnesses testified that there has
been no water use or irrigated land under the certificates, since the carly 1980s, or at least
1989.% The witnesses consist of a resident who has hauled hay in the general area for 32
years and had assisted in harvesting crops on the ranch in 1980, a long-time resident that
drove the area at least once a month between 1994-2003, the current Chairman of the
Eureka County Board of Commissioners who was also the County Assessor for thirty
years and visited the properties every five years as Assessor, and the Public Works
Director for Eureka County who is a long-time resident and for a seven-year period was
road superintendent. The available crop inventories corroborate the testimony of the
witnesses as illustrated in Table 1. A review of the record shows no evidence was
provided at the administrative hearing as to water use on the ranch from at least 1989 to
2010.

The evidence demonstrates that the water represented by Certificates 2782, 6457,
8002, and 8003 has not been placed to beneficial use for a period of time in excess of

more than the statutory five-year period necessary to work a forfeiture. The State

2 Transcript, pp. 117, 118, 401, 423 and 484, October 2008.
® Transcript, pp. 113-114, 402, 422, 423 and 485, October 2008.

Exhibit 1
Page 31 of 42



Ruling
Page 32

Engineer finds that the water under Certificates 2782, 6457, 8002 and 8003 is subject to
forfeiture.

For Bean Flat, ak.a. Damele Ranch, the crop inventories show no water use in
2006, 2007, 2008 and 2010.** Aerial photos from 1954, 1975 and 1981 compared to
Google Earth today show no differences in the area and it appears the area has not
changed significantly since at least 1954.%> The Protestant’s witness concluded thét his
review of the crop inventories and aerial photos show no beneficial use of water on this
property.®® The former Eureka County Assessor also testified that during his assessment
duties he-had never seen any water used for irrigation purposes at the ranch.®’ The
evidence demonstrates that the water represented by Certificate 4922 (Permit 13849) has
not been placed to beneficial use for more than the statutory five-year period necessary to
work a forfeiture. The State Engineer finds that the water under Certificate 4922 is

subject to forfeiture.

XV.
CROP CONSUMPTIVE USE

The State Engineer defines the consumptive use of a crop as that portion of the
annual volume of water diverted under a water right that is transpired by growing
vegetation, evaporated from soils, converted 1o non-recoverable water vapor, or
otherwise does not return to the waters of the state. Consumptive use does not include
irrigation inefficiencies or waste. The net irrigation water requirement of a crop is equal
to the consumptive use of the crop less the amount of effective precipitation that falls on
the crop. Therefore, the net irrigation water requirement is the amount of the crop's
consumptively used water that is provided by the water right, and is the quantity
considered under NRS § 533.3703 in allowing for the conmsideration of a crop's
consumptive use in a water right transfer.

The State Engineer’s consumptive use estimate for the Kobeh Valley and
Diamond Valley Hydrographic Basins is based on the Penman-Monteith short reference
evapotranspiration and dual-crop cocfficient approach for estimating crop

evapotranspiration, similar to methods described by the American Society of Civil

% Crop/pumpage/well measurement data for Kobeh Valley (139), official records in the Office of the State
Engineer.

5 Transcript, pp. 169-170 and Exhibit No. 29, October 2008.

% Transcript, p. 171, October 2008.

¥ Tramscript, p. 424, Ociober 2008.

Exhibit 1
Page 32 of 42



Ruling

Page 33

Engineers,®® Food and Agriculture Organization of the United Nations,®” and Allen et al.,
(2005).%® Net irrigation water requirement estimates for each of Nevada's Hydrographic
Basins are listed in the Evapotranspiration and Net Irrigation water Requirements for
Nevada.®® For Kobeh Valley, the State Engineer finds that the net irrigation water
requirement of both alfalfa and highly-managed pasture grass is estimated to be 2.7 feet
per year. For Diamond Valley, the State Engineer finds that the net irrigation water
requirement of both alfalfa and highly-managed pasture grass is estimated to be 2.5 feet

per year.

XVIL
GEOLOGIC ARGUMENT OF CHAMBERLAIN

Dr. Chamberlain is Protestant Cedar Ranches, LLC (Cedar), and testified on his
own behalf and as the expert witness for Lloyd Morrison at the October 2008 hearing.
Dr. Chamberlain was qualified as an expert in geology and as a petroleum geologist for
the purposes of the 2008 hearing. Cedar Ranches is a Protestant to change Apphcations
76744, 76745, and 767467in Kobeh Valley. The crux of ‘this Protestant’s argument was
that the existing published geologic data is not adequate and without an accurate geologic
model it is impossible for the Applicant to develop a hydrologic medel of the area.”? A
computer slide presentation was submitted in support of the Protestant’s geologic theory
and a shortened version of the presentation was given at the hearing.93 The Protestant
provided an exhibit for the December 2010 hearing, but as the Protestant did not appear
at that hearing, the exhibit was not offered or admitted.

A review of the prior hearing testimony shows that the Protestant did a substantial
amount of work as a petroleum geologist for the Placid Oil Company.®® The Protestant
also formed the Cedar Stratigraphic Corporation to generate geologic data for oil

companies to use in their exploration programs.®

8 State Engineer’s Office, The ASCE Standardized Reference Evapotranspiration Equation, 2005,
% State Engineer’s Office, Crop Evapotranspiration: Guidelines for Computing Crop Water Requirements,
FAO Irrigation and Drainage Paper No_ 56, 1998.
* State Engineer’s Office, Allen, R.G., Pereira, L.S., Smith, M., Raes, D, and Wright, 1L, FAO-56 Dual
Crap Coefficient Method for Estimating Evaporation from Soil and Application Extensions, Journal of
Irrigation and Drainage Engineering, 2005, pp. 131(1), 2-13.

Evaporranspirarion and Net Irrigation water Requirements for Nevada, Huntington and Allen, 2010,
available ouline at http://water.nv.gov/mapping/et/et_general.cfm
* Transcript, p. 54, October 2008,
% Exhibit Nos. 75 and 84, October 2008; Transcript, pp. 49-93, October 2008
* Transcript, p. 57, October 2008.
% Transcript, p. 53, October 2008.
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The Protesiant presented the_results of some of the geological-studies-he has
completed over the years; however, most of the studies were outside of the project area at
issue in this case and their relevance appears tenucus at best.”® One of his major points is
that there is a hydrologic connection between Diamond Valley and-Kobeh Valley, and
that pumping in Kobeh Valley could impact water levels in Diamond Valley. The
Protestant concluded by stating, “.. .this presentation establishes that an accurate geologic
model is critical for the applicants to create an accurate hydrologic model...” and “[aln
accurate hydrologic model is necessary because the geology demonstrates there are huge
horizontal and vertical conduits for the transfer of water from Diamond Valley to Kobeh
Valley.””’ The existence of a hydrologic connection between Kobeh and Diamond
Valleys, or between_numerous other basins in the Diamond Valley Flow System, is
generally accepted by hydrologists and the State Engineer. The Protestant provided
documents stating, “Neither the State Engineer nor the BLM have the knowledge or
necessary data to make major responsible resource or land use decisions concerning the
castern Great Basin Aquifer.” *® “The State of Nevada has yet to conduct a detailed and
accurate State Geological Survey for proper land and resource decisions can be made.””’
“Meanwhile, Cedar Strat has already initiated a proprietary Great Basin Geological
Survey that can be used for land and resource decisions and natural resource
exploration.”® “Cedar Strat’s Great Basin Geological Survey has been recently valued
at more than $850 MM but it has only begun the work that needs to be done.”'"*

The State Engineer finds the Protestant did not appear at the hearing on remand to
support his protest. The State Engineer finds the basin and range extensional tectonics in
the Great Basin is widely accepted by the scientific community in every peer-teviewed
publication analyzed by the Office of the State Engineer and cannot be discounted based
on this lone Protestant’s contrary interpretation. The State Engineer finds that the
Protestant is not an expert in hydrology or hydrogeology and any testimony or evidence

provided by the Protestant in those areas of study carry no weight. The State Engineer

% Exhibit Nos. 75 and 84, October 2008; Transcript, pp. 49-93, October 2008,
9 Transcript, p. 92, October 2008.

8 Exhibit No. 75, October 2008.

 Exhibit No. 75, October 2008.

% Exhibit No. 75, October 2008.

1% Exhibit No. 75, October 2008.
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finds that the Protestant failed to provide substantial evidence and testimony in support of

his protests.

XVil.
OTHER PROTEST ISSUES

Nevada Revised Statute § 533.370(5) provides that the State Engineer shall reject
an application where the proposed use conflicts with existing water rights. Witnesses
testified to their various concerns primarily related to their respective water righis,
business, farming, ranching and county interests.

The Eureka Producers- Cooperative withdrew all protests prior-to the remand
hearing after reaching an agreement with the Applicant in August 2010. Lander County
did not present a case at the December 2010 hearing. Tim Halpin, Lloyd Morrison and
Cedar Ranches were represented by one attorney and presented a joint case at the 2008
hearing. Tim Halpin reached an agreement with the Applicant and withdrew his protests
prior to the December 2010 hearing. Cedar Ranches did not attend the December 2010
hearing and did not present a case on remand.

Protestant Tackett attended the December 2010 hearing and indicated in
testimony that he owns Klobe Hot Springs in the Northern part of Antelope Valley, south
of Kobeh Valley, and expressed concern that the entire Diamond Valley flow system was
not studied in its entirety. He asked that the Klobe Hot Springs be part of any monitoring
efforts to protect his existing rights.’? The State Engineer finds that the entire flow
system has been considered, specifically in ‘Findings Section V.’ of this ruling, and a
monitoring, management and mitigation plan will be required. The State Engineer finds
that the predicted groundwater drawdowns in the area of Klobe Hot Springs 1o be
minimal to non-existent and no affects on the Hot Springs area are predicted.'®®

Lloyd Morrison testified on his own behalf and raised concerns over impacts to
his existing water rights. His property is located on the west side of Diamond Valley and
is one of the closest properties to the proposed mine pit. He believes that a concise
monitoring, management and mitigation plan must be in place before the permits are
granted.'™ The State Engineer finds that an approved monitoring, management and

mitigation plan will be required prior to diversion of water for the project. The State

"2 Transcript, pp. 814-830, December 2010.
193 Exhibit No. 39, Figures 4.4-12 to 4.4-16, December 2010.
% Transcript, pp, 428-430, December 2010.
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Engineer has previously found, based on the scientific evidence, that there will be an
impact of less than 2 feet on the water table at Mr. Morrison's welis in Diamond Valley
due to the mine's proposed pumping. The State Engineer finds that this amount of
drawdown over the 44-year life of the mine is not unreasonable and will not conflict with
the Protestant’s existing water rights.

Protestant Benson, through witness and son Craig Benson, offered testimony that
the water level has been falling at a fairly steady rate of decline in Diamond Valley at the

Benson agricultural properties.'® He asked that the State Engineer consider impacts to

106

the entire flow system and to existing rights in Diamond Valley.” The State Engineer

finds that the entire flow system and impacts to existing rights are addressed throughout
this ruling. Protestant Benson personally testified at the hearing of October 13-17, 2008,
and again at the December 2010 hearing. Protestant Benson indicated that the water level
in one of his wells has dropped 69 feet over a period of 49 years or about 1.4 feet per
vear.'”” The State Engineer finds that water level decline at Mr. Benson's well is due to
agricultural pumping within Diamond Valley, and has found earlier in this ruling that
there will not be unreasonable impacts to his water rights due to proposed mine pumping,

Protestant Conley testified that he acquired his property in Diamond Valley in
2007 and the water level has declined about two feet per year since that time.'®®
Protestant Conley also believes pumping under these applications will have an adverse
tmpact on his existing water rights. This claim is based on his belief in a hydrologic
connection between Kobeh Valley and Diamond Valley. Protestant Conley stated that he
believed the mine project should have acquired water from active water permits in
Diamond Valley.'” The Applicant has acquired 16,000 afa of existing water rights in
Kobeh Valley and is seeking to develop 11,300 afa of water from the Kobeh Valley
aquifer. The Applicant has also acquired substantial amounts of existing groundwater
rights within Diamond Valley. A review of the record shows that the Applicant has
Jjustified the need for 11,300 afa of water from Kobeh Valley. The committed resources
of the Kobeh Valley Hydrographic Basin are well below the estimated perennial yield,
including the changes and appropriations sought by the Applicant in this ruling. The

' Transeript, pp. 771-772, December 2010,
"% Transcript, p. 778, December 2010.
7 Transcript, p. 796, December 2010.
"8 Transcript, p. 432, December 2010.
109 Transcript, p. 437, December 2010.
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scientific evidence, including hydrologic studies and groundwater modeling, estimated-
future effects and this evidence shows that no unreasonable impacts will occur. The State
Engineer finds that the applications will not conflict with the Protestant’s existing water
rights.
XVIIL

Protestant Fureka County, through its closing brief, requests that the applications
filed by the Applicant be denied because the proposed use or change conflicts with
existing rights, a mitigation plan to prevent impacts to existing users has not been
provided, the applications propose an interbasin transfer but the applicant has failed to
provide evidence to satisfy the statutory requirements for the State Engineer to grant an
interbasin transfer, there is a lack of water available to appropriate, and there is a lack of
specificity in the applications. However, Protestant Eureka County also spoke in favor of
mining,

In its protest, Eureka County states,

Eureka County recognizes that the custom and culture of mining is part of
its history and appreciates the role mining plays in its local and regional
economy. Eureka County welcomes new opportunity for mining in its
communities as long as mine development is not detrimental to existing
economic or cultural activity. This protest is aimed at ensuring that any
development of water resources in Kobeh Valley is conducted in full
accordance with Nevada law, the Eureka County Master Plan and related
ordinances, and does not unduly threaten the health and welfare of Eureka
County citizens.'™®

In testimony, the Eureka County Natural Resource Manager indicated that Eurcka
County did not want to kill the project but wanted it done right.'"’ He indicated that the
monitoring, management and mijtigation plan was very important and that Eureka County
wants full participation in developing the plan.!"? In testimony, the Chairman of the
Eureka County Board of Commissioners confirmed that to his knowledge no one
representing Eureka County has ever directed its consultants, employees or attorneys to

113

try and kill the mine project.’ ~ The Chairman indicated that it was his understanding that

Eureka County had to protest to maintain standing with the State Engineer and if there is

"0 Exhibit No, 509, December 2010.

! Transcript, p. 755, December 2010.
Y2 Transcript, p. 756, December 2010.
3 Transcript, p. 714, December 2010.
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not a settlement with the Applicant that the County would be denied the right to
participate in a monitoring, management and mitigation-plan.’* The Chairman testified
that mining is a life blood of Eureka County115 and that Eureka County has and always
will be a mining and agricultural county.''® In addition, the mine will provide an
economic benefit in the form of increased employment and tax revenue for the county.'"’

While substantial evidence exists that pumping 11,300 afa of water from Kobeh
Valley, which is considerably less than the revised and more conservative perennial yield
of 15,000 afa, can be safely carried out, the only way to fully ensure that existing water
rights are protected is by closely monitoring hydrologic conditions while groundwater
pumping occurs. The State Engineer has wide latitude and broad authority in terms of
imposing permit terms and conditions. This includes the authority to require a
comprehensive monitoring, management and mitigation plan prepared with assistance
from Eureka County.

The State Engineer finds that a monitoring, management and mitigation plan
prepared with input from Eureka County must be approved by the State Engineer prior to
pumping groundwater for the project.

CONCLUSIONS
L

The State Engineer has jurisdiction over the parties and the subject matter of this
118

action and determination.
1L

The State Engineer is prohibited by law from granting an application to

appropriate or change the public waters where:''?

A. there is no unappropriated water at the proposed source;

B. the change conflicts with existing rights;

C. the proposed change conflicts with protectable interests in existing
domestic wells as set forth in NRS § 533.024; or

D. the proposed use or change threatens to prove detrimental to the public
interest.

'™ Transcript, p. 714 and pp. 716-717, December 2010.
> Transeript, p. 715, December 2010,

1 Transcript, p. 438, October 2008,

Y7 Transcript, pp. 438-439, October 2008.

8 NRS Chapters 533 and 534.

"NRS § 533.370(5).
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The evidence and testimony show that select springs on the floor of Kobeh Vealley
and one domestic well near Roberts Creek may be impacted by the proposed pumping in
Kobeh Valley; however, any impacts can be detected and mitigated through a
comprehensive monitoring, management and mitigation plan. The State Engineer has
found that the domestic well and spring flow reduction can be adequately and fully
mitigated by the Applicant should impacts to existing rights or the domestic well occur.
To ensure fanding exists for any required future mitigation, including mitigation after the
cessation of active mining activities, the Applicant must demonstrate the financial
capability to complete any mitigation work necessary in a monitoring, management, and
mitigation plan prior to pumping groundwater for the project.

Based on substantial evidence and testimony, and the monitoring, management
and mitigation plan requirement, the State Engineer concludes that the approval of the
applications will not conflict with existing water rights, will not conflict with protectable
interests in existing domestic wells as set forth in NRS § 533.024, and will not threaten to
prove detrimental to the public interest.

Iv.

The State Engineer concludes the Applicant provided proof satisfactory of its
intention in good faith to construct any work necessary to apply the water to the intended
beneficial use with reasonable diligence, and its financial ability and reasonable
expectation actually to construct the work and apply the water to the intended beneficial
use with reasonable diligence.

V.

The State Engineer concludes that based on the findings the Applicant meets the
additional statutory criteria required for an interbasin transfer of water from Kobeh
Valley under NRS § 533.370(6); therefore, the applications filed within Kobeh Valley can
be considered for approval. The State Engineer concludes any groundwater developed in
Diamond Valley will be limited to use within Diamond Valley; therefore, the interbasin

transfer statute is not applicable to these applications.
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Concerns were raised at the administrative hearing that the State Engineer had not
provided notice under NRS § 534.090 that the water right might be subject io forfeiture.
Nevada Revised Statute § 534.090 provides:

For water rights in basins for which the State Engineer keeps pumping
records, if therecords of the State Engineer indicate at least 4 consecutive
years, bt less than S consecutive years, of nonuse of all or any part of such a
water right which is governed by this chapter, the State Engineer shall notify
the owner of the water right, as determined in the records of the Office of the
State Engineer, by registered or certified mail that he has 1 year after the date
of the notice in which to use the water rights beneficially and to provide
proof of such use to the State Engineer or apply for relief pursuant to
subsection 2 to avoid forfeiting the water right.

The argument was raised that the State Engineer was required to notify the holders
of the possible forfeiture one year before comumencing the forfeiture proceeding. The
statutory language quoted above was added to NRS § 534.090 in 1995 as Assembly Bill
435, which became effective on July 1, 1995. Accordingly, any water right for which there
was more than five consecutive years of complete or partial non-use on the effective date of
the notice provision, July 1, 1995, is not entitled to notice by the express terms of the statute.
As to Certificates 2782, 4922, 6457, 8002, and 8003, the water rights had not been used for
more than five consecutive years before the notice provision was epacted in 1995.
Therefore, the holders of the water right were not entitled to notice of possible forfeiture.
Such an interpretation is clear from the express provisions of the statute. The plain language
of the statute lends itself to only one possible interpretation: any certificated underground
water right or portion of water right that had not been put to beneficial use for five years or
more when the notice provision became effective is not entitled to notice. The Applicant’s
argument can only be accepted if the phrase “but less than 5 consecutive years” is ignored.

Such an interpretation would not only be inconsistent with the express language of
NRS § 534.090, but would give retroactive effect to the statute when the legislative history
clearly intended the notice provision not apply retroactively. According to Assemblyman
Neighbors, one of the sponsors of Assembly Bill 435, “there are not retroactive provisions in

[A.B. 435}.”120 In testimony regarding A.B. 435, the State Engineer stated, “this office has

120 Hearing on A.B. 435 before the Senate Committee on Natural Resources, 1995 Leg., 68" Sess. 2 (June
7, 1995).
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taken the position that if 5 years have already past [sic], those non-users of water nights are
_not to be notified. Under the measure, it is only the ones where 4 years ot non-use of water

rights have occurred, but not yet 5.°'2! The reason A.B. 435 was not applied to existing
—tights that had not been usedfor five years or more was that such a requirement would have

placed a tremendous burden on the Office of the State Epgineer. The State Engineer
commented that “‘probably 4,000 water rights in the state . . . are subject to forfeiture.”' %

Accordingly, the Legislature understood from one of the drafters of A.B. 435 that
the notice provision was not intended to be applied in situations where five years of non-use
had already occurred prior to the enactment of the law and thereby resurrect rights that were
already subject to forfeiture. Generally, a statute will only be interpreted to have prospective
effect unless there is 2 clear expression of legislative intent that it applies retroactively.'??
Here not only has the Legislature not stated an intention that the notice provision of NRS §
534.090(1) apply retroactively, they specifically indicated in both the language of the statute
and the legislative history that the notice provision was not intended to be retroactive.

The State Engineer concludes that since more than five consecutive years of non-use
of water under Certificates 2782, 4922, 6457, 8002, and 8003, had passed prior to the
enactment of the notice provision of NRS § 534.090, he was not required to provide one-
year notice as set forth in NRS § 534.090.

VIL

The State Engineer concludes, based on the revised perenmal yield of Kobeh Valley
compared to committed resource, that the actual withdrawal of groundwater within the basin
is well below the perennial yield and water is available for appropriation for the temporary
manner of use contemplated under these applications.

VIIL

The protests of Eureka County and Benson cite that further applications for the
mining project should not be considered until a United States Geological Survey (USGS)
study i1s completed. There is nothing in Nevada water law that requires or compels
applications to be held for an indefinite period of time while a third party not associated

with the project completes a study of the area. The State Engineer concludes there is

"2l 14 at Sess. 4.
"2 Ibid.
'8 See, Nevada Power Co. v. Metropolitan Development Co., 104 Nev. 684, 686, 765 P.2d 1162 (1988).
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sufficient existing hydrologic information.to proceed with these applications and this
protest issue does not provide valid grounds for denial of the applications.
RULING

Certificates 2782, 4922, 645778002 and 8003 are hereby declared forfeit;
therefore, Applications 76483, 76484, 76485, 76486, 76744, 77174 and 77175 are
denied. The remaining protests are overruled and Applications 72695, 72696, 72657,
72698, 73545, 73546, 73547, 73548, 73549, 73550, 73551, 73552, 74587, 75988, 75989,
75990, 75991, 75992, 75993, 75994, 75995, 75996, 75997, 75998, 75999, 76000, 76001,
76002, 76003, 76004, 76005, 76006, 76007, 76008, 76009, 76745, 76746, 7680276803,
76804, 76805, 76989, 76990, 77171, 77525, 77526, 77527, 77553, 78424, 79911, 79912,
79913, 79914, 79915, 79916, 79917, 79918, 79919, 79920, 79921, 79922, 79923, 79924,
79925, 79926, 79927, 79928, 79929, 79930, 79931, 79932, 79933, 79934, 79935, 79936,
79937, 79938, 79939, 79940, 79941 and 79942 are hereby granted subject to:

1. BExisting rights;

2. Payment of the statutory permit fees;

3. A monitoring, management, and mitigation plan prepared in cooperation with
Eureka County and approved by the State Engineer before any water is
developed for mining;

4. All changes of irrigation rights will be limited to their respective consumptive
uses;

5. No export of water from the Diamond Valley Hydrographic Basin;

6. A total combined duty of 11,300 afa.

ECRTINY
b

.-“".w‘ T .
Respectfull subqﬁtc@&“w o
53 ‘

- ]?g» T
JASONKINGPE: . fo

v v

State Engineer % *, -
A -

Dated this _15th day of ) = 5
July 2011 T

El
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exploration drilling, dust suppression and environmental mitigation.™ Because KVR
provided evidence thal some water would be pul {0 beneficial use upon the entire
90,000 acre mine site as described on its applications, the Court finds that substantial
evidence supports the State Engineer's determinzgfion thal KVR's applications
adequately describe place of use. The Court concludes that the Stale Engineer did not
abuse his discretion by approving the applications without restricting the place of use

by Bureka County regarding the sufficiency of

[N

The second izzue ral

*’:’?

e
KVR's applications is that KVR was unable fo identify all the well ltocations for the

project.  Eureka County references that testimony of KVR's hydarogeologist Jack

i@

Childress that the specific location of KVR's production wells is not know.”” KVR's
model report stated as well that *. . [tlhe exact number, locations, well depths, and well
pumiping rates have a degree of urncertainly which will remain until production wells are
constructed and actual pumping rates determined.”® Eureka County contends that
because onily 44 percent of the proposed production wells have a known location,
leaving 56 percent unknown, the impacts of pumping from the unknown 58 percent are
unknown to KVR or the State Engineer. Eureka County argues that the State Engineer
is therefore making a decision on potential impacts from production well pumping
without any impact information from the unknown well sites and that his decision is
therefore arbitrary, capricious and not based upon substantial evidence

The administrative record shows that KVR described the location of sach

proposed point of diversion by survey description on its applications and supporting

SR at 92.20-25 93 1-23, 135:5-16,
" ROA Vol 1l at DOOZ5E0

EROA Vol VI at 001364-65.

Docket 61324 Document 2012-25168




e tha exact number, localion, weil depins and pumping rates of production

Tl wells ars uncertain, the Siate Engineer-may by regulztion grant some leeway in wherg

%

“ i the wells are finally located as ong as the drill site i1s not mere that 300 feet from the
iocation of the existing point of diversion described in the permit and within the same

4

_ I quarter-guarter section as described in the permit.® The State Enginser stated these

5

utgtion and none arg

Q}

¢ | parameters in his Ruling.® The Court is unaware of any law or reg

7 1 cited by the parties, that reguire KVR to actually drill, construct, ana test all proposad

8 production wells before filing an application 1o appropriate water. Given the uncertainty

TIES

of whether groundwafer appiications for projects as large as the Mount Hope Min

Project will be granted, recuiring KVR or any entity in a similar situation 1o locate, drill,

12 construct, and (est production wells prior o submitting an application to appropriate, will

L. FAPE

FAPEZ
DHETRICT JUDGE
P ANTH BURERR LOUM

ECE NEVADRA

% 12 | be cost prohibitive and severely limit the development of such projects. Surely the law

AN
1

14 0 does not intend that result,

o
L
k.

5 “ . . « « .
15 The Court concludes that the Siale Engineers responsibility is limited o

¥

reviewing the well locations described in the applications o determine whether the

applicalions are sufficient as to form and content. The Court finds that the State

Engineer's finding that KVR's zpplications met the reguirements for describing the

20 1| proposed points of diversion is supported by substantial evidence.

£

YR at 99891023, 1943-44 ard 2156 admitfed gt the hes ring 28 exhibits 21258, 42, and 99-125,
ONAC 534.300(4).

O Ruling #6127 at 12
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E. Whether the State Engineer's Reliance On KVR’'s Mode!l Was An Abuse
Of Discretion.

Eureka County next contends that in determining potential impacts from
KVR's groundwater pumping, the State Engineer’s reliance on KVR's computer mode!

was an abuse of discrefion

15
W

1

In support of its applications, KVR developed a computerized groundwater
flow model to estimate the potential water table drawdown by its proposed pumping and
presented the resulis to the State Engineer in a comprehensive report™ The record

shows that both the model and the report are based on substantial resear

o3
=
-t
5
I
w
ol
=

&

it
o

the geology and hydrogsology of the area and b

&

ve been through saveral updates
based on test drilling, pear-review and collaboration, and refinements.” KVR's expert
estified that a model is designed to predict drawdown on a regional basis and is not
internded to be an exact calculator.™ Eureka County was the only Petifioner o present
expert witness testimony about KVR's model. Eureka County's expert reported that

there ware no “fatal flaws” in the model, but lestified that the model's prediclive
capability was limited.® Eureka County’s expert, however, also testified that her primary
concerns had been largely rectified by later modeling work and that she could be wrong

about the ct of her remaining concerns.™ This witness also stated in her report that

there is a degree of uncertainty with the use of any model becauss they are

¥R al2854-25, 28@‘1 <18, 27319-28, e7516-25, 275:1-8, 277:15-25, 288:2-6. Thiz peer- fmf
Fureia Qo nty and BLM and KVR's expert hydrogeologist '*f‘d grouncwater modaier testifisdd
the latest version of the r‘“oﬁe! over a thousand times. R g st 293:13-20.

R.oat 618:20-25, 81916, 18-25, 62001-20.

P
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simplifications of complex natural systems.” The State Enginesr noted this inherent
uncertainty and =il concludad that BEureka County's expert witness failed to show that

the model's results were not substantially valid ™ This determination is supported by

% «.,

. other evidence in the record, as discussed above in Seclion I{A), and is within an area
g | of the Stale Engineer’s specialized knowledge and experience. Based on the foregoing

& | evidence, the Court finds that the State Engineer did not abusa his discretion by relving
i part on the model to analyze the potential drawdown in Diamond Valley, Kobeh

Vailey, end the Roberts Mountains that could be caused by KVR's pumping

T

Eureka County aiso contends that displaying the model results with ten-

i)
(9]
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e
2
(3

do? Rk A BB s B N R BRSNS G

Ny 3 11 foot drawdown contours caused the State Engineer {o disregard or minimize impacis {0
] ; : y water sources that may ocour where there is less that ten feet of drawdown.™ KVR's
N - e
3 e L
23 1 wilness testified that they were ot relying solely on the ten-fool drawdown coniour to
L b
: i 14 ; w5 R b Nk I " £ Lot
; = evaluale impacizs™ In addition, the State Enginesr did rot imit his review of polential
‘ £ 15

S impacts 1o areas within the fen fool drawdown contour, but instead recognized that

onotential impacts could occur to valley floor sources In direct contact with the

groundwater aquifer and clese o KVR's production welle”  Eureka County iiself

presented evidence to the Slate Engineer that showed the area in which the model

(:}

20 | predicted five feet of drawdown to occur.”® Therefore, there is evidence in the racord to

o

o
2
U

" Eureka County Onening Br. gt 25-26, Benson/Eicheverry Opening Br. at 34 n. 12,

25 51 —
YR at 156:17-18
26 o
TR, at 3583

[

R.at 3275-76,
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show that the State Engineer did consider potential impacts of less that ten feet. Taking

these factors into considerations, the Courd concludes fhat it is not an abuse of

I groundwater data-based on tan foot

record shows that the model was appropriately calibrated in Kobeh Valley, especially on
the valley floor where the only poteniial impacts would occur.™ Eurska County relies on
a statement from the State Enginesr's staff regarding a calibration failure as fo the
Model's simulation of the predicted drawdown in Diemord Valley from existing
agricultural pumping.  KVR's expert testified that the model's calibration level in
Diemond Valley was not a failure and did not affect simulated drawdown in Kobeh
Valley”™  As discussed above in Section 1I{A), other evidence established that the

sy o ioRg

; . G v : Bt ppebomioma  op pfomm 1ars R P
impacts to Diamond Valley and the Roberts Mountaing surface waler sources were

m
&
[
-
o

unlikely and this evidence is sufficient o support the State Engineer's conclusion that
these sources were unlikely to be impacted. Petitioners have not met their burden to
show that the State Engineer's decision was not supported by subsiantial evidence

Moreover, the State Engineer’s acceptance of the model is supporied by the review and
approval of the model by BLM's stalf hydrologist and its independent third-party

reviewer and by the testimony of Eureka County's expert witness.”™ Petitioners did not

present a compeling groundwater model,

Smoat 3421114, 2791, 289:0, 635.15-22.
Roat 401 15.21, 4201824, 4253°8-20, £24°6-04
R al 1080-81: 107:12-17, 108.1-4, 342:7-10, 343:2-5, 346.25, 347.1-10,

<30




The model's predictions are supported by other evidence in the recard.

L Petitioners agree that there are several accepiable means to eslimate polential

“ | drawdown from groundwater pumping.”™ USGS reports from 1262 to 2006 conclude that
3 g ]
only refatively small amounts of groundwaler flow from Kobeh Valley to Dizmond
4
. Valley.® This bupp@rts the model’'s prediction that granting the applications will not
g || measur ably impact water sources in Diamond Valley. KVR's expert withesses also
7 described three other regsons why pumping in Kobeh Valley would not affect Diamond
) 8 Valley waler levels. First, groundwater levels in Kobeh Valley are roughly 100 feet
: 9
; higher than those in Diamond Valley and have not lowered despite fifty years of
; i

. G

pumping above the perennial yield in that basin.™ Second, the geologic structures

R

jatet
i

separating the valleys are not very permeable.™

T OSLIDR

Third, there is a groundwater flow

barrier between Kobeh Valley and Diamond Valley preventing pumping in Koben Valley

DAN L, PAVEZ

5 ey

from influencing any subsurface groundwater flow to Diamond Valley. ™

FAA TR R S A R dd BAS LTANE & BRI & el Rl RN &

Accordingly, the Slate Engineer's conclusions regarding the model are

Sl st

based on experl testimony, other evidence In the record, his credibility findings, and the

11”";

absence of contradiclory evidence from Petitioners Al of this evidence is sufficient

to overcome Petitioner's assertion that the State tngineer’s reliance on the model was

20
?:! GE . -
; R at 600:18-20, 602.22-25, 603:1-17.
YA o
2009 R. &t 1023, 852, 854, 676.
231 R a168.1-15, 215:12:25. 216:1, 242:1-16: 2009 R Tr Vol. IV at 685:13-25.
249 m 4651725, 169.1-25, 170:1-2, {citing Low, 1982 Geology of Whistler Mountain, R at 3108-3252),
’(:} i) " e g gy o e e T .
23 199 2009 R Tr. Vol IV at 796.10-25, 707.14-25, 798 1-6.
26

haing used as part of the srvivormental review
LI for that purpese. K et 108081, 1071217,
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Y Additionally, the evidence also s 3owmd that this rmf}d@s
proces m‘r t @ & was approved by the
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unreascnabie. Based on the above, the Court finds that the State Engineer's ultimate
determinations regarding the tack of conflicts are supported by the model and other

substantial evidence and this Court will net substitute its judgment for that of the State

~F. Whether The State Engineer's Determination That Unappropriated Water
In Kobeh Valley Is Available For KVR’s Mine Project Is Supported by

Substantial Evidence.
Eureka County next contends that the Stale Engineer erred in determining

the perennial vield of Kobeh Valley and that the evidence is insufficient to show that

there is unappropriated water available {o satisfy the water appropriation requirements

for KVR's Project. Specifically, Eureka County argues that because the State Enginser
failed {0 account for the uncaptured evapotranspiration™ in his evaluation of how much
water is available in Kobeh Valley for appropriation, his determination that 15,000 afa is
the perennial vield of Kobeh Valley is overstated and in error. Eureka County contends
that due to this error and KVR's staled intent that it will initilly capture no
evapolranspiration and will only caplure approximately 4000 afa of the
evapotranspiration in Kobeh Valley at the end of the 44 yvear mine life, an overdraft or
groundwater mining situation will be created.
:

Nevada law requires the Stale Engineer o reject an application “where
there Is no unappropriated water in the proposed source of supply”™™  The State
Engineer determines the amount of groundwater available for appropriation in any given

hydrographic basin by determining the perennial vield of the basin and the total amount

102 Evapolranspirgtionis defined by the Siat [r‘gmz =r 55 [Uhe process by which planis take in water throug!
their roots and then give if off through the leaves 2 hy«pm fuct of respiration; the fQ;)S of water o tha
atmosphers from the earih's swface by evaporation ar *§ hy transpirstion through plants.”
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of existing rights.”™ The perennial yield is:

the maximurm amount of groundwealer that can be salvaged
gach year over the {:zemg term withoul depleting  the
groundwalter reservolr. Perennial vield is ultimately limited to
the maximum amount of nalural discharge that can be
szivaged for beneficial use. The perennial yield cannot pe
more than the natural recharge o a groundwater basin and
in some cases is less. I the perennial yield is exceeded,
groundwater levels will decline and steady-state conditions
will not be achi mma a situation commonly referred o as
groundwater mining. ™

The State Engineer also considers in determining perennial yield, the natural discharge
from a groundwater basin, including evapotranspiration.’
Eureka County's challengs to the Slate Engineer's perennial vield finding
appears to be premised on an immediale recovery expectation, that unless the pumping
1 any given basin immediately prevents an equal amount of groundwater from being
discharged through evapotranspiration, the appropristion of any greundwater would
exceed the perennial year and is not therefore authorized by law.
KVR responds that capturing groundwaler naturally discharged through
evapoiranspiration is a long term process that would require pumping for 100-150 vears

oo &

before an equal volume of evapotranspiration could be captured,” ontrary 1o Eureka

County's position, Eureka County’s own expert appears {0 have accepled the long term

process premise by testifying that it would take at least 50 vears o capture groundwater

ety

R, at 3584,
% ROA Vol XVl at 003584
® Jd. &t 003585,
"R at 3584, 1088-90; 2009 Tr. Vol X at 10.8-16, R at 1090,

ey
- e
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haing discharged naturally.'™
NRS 533 .370(2) requires the State Engineer lo determine whether there is

unappropriated weler. Here, the Stele Dnginesr found that KVR's Froject will require

11.300 afa annually, that the perennial vield of Kobeh Valley is 15,000 afa; and that the
total volume of existing rights is 1,100 afa, leaving the ning 13,800 afa more tha
enough to satisfy KVR's request for 11,300 afa.’™ The Court is unaware of any

requirement that in determining perennial vield, the State Engineer deduct from the
available perennial yield, naturally discharged groundwater that is not immediately
saivaged or capiured by the approprigtor al the proposed place of diversion. The Court
is likewise unawars of any reguirement that KVR capiure the full amount of
svapotranspiration within the 44 year life of the mine in order to appropriate the
requested groundwaler.  The Courl defers to the Slale Enginesr's experlise in
determining the perennial vield of any water basin in Nevada {o the end that all water
basins in Nevada remain in balance and to the further end that the scarce water
resources in Nevada are preserved, protected and wisely used for the benefit of all of its
citizens. The Court declines to impose Eureka County's formula of calculating perennial
eld and therefore finds and concludes that the State Engineer's determination of
perennial yield in Kobeh Valley is supported by substantial evidence.
Eureka County’s allegation that KVR's pumping will creals an “overdraft or
constitute groundwater mining” is contrary to basic hydrogeclogy and Nevada's

established practice of allowing appropriators to use transitional storage {o caplure the

R, 8t 570.8416.

P Eureka County's expert agreed that the natural discharge from Kobeh Valley was approximately 18,000
afa, No condrary evidence was presented. 2008 R Tr. Vol T at 185.1-3.
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perennial vield and ignores the statutory concept of “reasonable lowering” of the water
table”™  Transitional storage is the volume of groundwater in an aquifer that can be
vsed during the ftransition period betwsen natural eg ‘ dibrium  (groundwater is
discharged solely by evapotranspiration of subsurface outflows) and pumping
equilibrium (groundwater is discharged solely by pumping and all evapotraspiration has

ceased).”” The use of transitiona! storage is a matter of physics and is usen In the

mh

development of any well in any groundwater basin. Eureka County also ignores the fact
that some transitional storage must always be used to withdraw groundwater from a

U natural and  artificial discharges

m

basin and, instead, asserl that the fotal of
{evapotraspiration and pumping) cannct exceed the perennial yield, at any fime. This
position, however, would effectively preohibit the State Engineer from graniing any
groundwater rights in any basin in Nevada because, as stated above, no groundwater
can be developad without using iransitional storage until the pumping equilibrium is
reached. The Court concludes that the State Engineer did not abuse his discretion and
that his determination regarding water availeble for appropriation is supported

substantial evidence.

G. Whether The State Engineer Abused HMis Discretion In Revising The
Perennial Yield Of Three Basins.

Eureka County contends that the State Engineer improperly revised the
perennial yield of Monitor Valley, Southern Part, from 10,000 afa to 9.000 afa, Monitor
Valley, Northemn Part, from 8,000 afa to 2,000 afa, and Koebeh Valley from 16,000 afa

to 15,000 afa. Eureka County maintains that no information was presented or discussed

U008 R T Vol IV at 808:23-25, 809:1-4; Tr. Vol V at 809:2-4, 24-28, 921:9-12; R. at 358488, 1080,
2039822, ;«-U-l 125

19

CUR. at 1089 (citing USGS reports); 2008 R Vol IV at 825:20-24; 2008 R Vol V at 80824

i)
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by any party during the administrative hearing concerning these revisions and therefore
the change is not supported by the record.

NRS 533.070(2) requires the State Engineer to determine the perennial
vield of any given basin to determine the availability of unappropriated water. In this
‘matter, the State Engineer was apparently concerned that the original 16,000 afa
perennial vield estimate for Kobeh Valley was prone to double counting (when the
perennial vield of all basins in a flow system exceed their combined evapotranspiration
or recharge rates) bacause a part of that amount was estimated subsurface inflow from
other basins.”? The State Engineer apparently believed that limiting the perennial yield
1o the natural discharge rate (15,000 afa) was the conservalive approach and ensured
Kobeh Valley would not be depleted over the long term.”

From a procedural standpoint, it does not appear that the Nevada

)
|
¥

Administrative Procedures Act, cited by Eureka County as support for its challenge

requires the State Engineer to notify any existing or unidentified future appropriator of
his intent to revise perennial yield determinations in the subject basins.  NRS
533.070(2) specifically provides the authority to the State Engineer o determine water
availability in any given basin and he does so by estimaling perennial yield. After
evaluating the svidence presented al the administrative hearing which included Eureka

County's expert withess, the State Engineer determined the perennial yield of Kebeh

Valley to be 15,000 afa.' The evidence of record and the State Engineer's thought

YR at 35R5-86

"R at 3586 (because the State Engineer aciuaily lowered the perennial yield determination for Kobeh

Valley, the Court is puzzied by Eureka County's complaint.)

YR et1271, 14683, 1497, 2000 R, at 878 {2006 USGS Report of the Diamond Valley Flow Syster), 1081
{1964 USGS Reconnaissance Seres Report No. 301

-
-3y




processes in determining Kobeh Valley's perennial vield are supported by substantial

avidence-and the Court so finds,

(:‘ » - » -

" H. Whether The State Engineer's Determination That The Requirements For

3 An Interbasin Transfer Of Water Had Been Met Is Supported By Substantial

Evidence.

4

;5 In his Ruling, the Siate Engineer exprassly acknowledged that KVR was

g | requesting an interbasin transier of groundwater with a point of diversion in Kobeh

7 Valley and a place of use in Diamond Valley.'™ In determining whether an application
» | foran interbasin transfer of water must-be rejected, NRS 533.070(3) requires the State
Engineer to consider five factors: (1) whether the applicant has justifisd the need {o

import water from another basin; (2) if the State Engineer determines that a pian for
conservation of water is advisable for the basin into which the waler is {o be imported,

whether the applicant has demonstrated that such a plan has been adopted and is being

JULM AL A AL L A

effectively carried out; (3) whether the proposed action is environmentally sound as it

VN LT

relzfes (o the basin from which the waler is exported, (4) whether the proposed action is

flh’

an appropriate long term use which will not unduly limit the future growth and

b

development in the basin from which the water is exported; and (5) any other factor the

State Engineer determines o be relevant.

20 1. Interbasin Transfer To Pine Valley.
21 - . 0
Eureka County first challenges the uss of imported Kobeh Vailey water in
20
Pine Valley on the grounds that the State Engineer did not consider all of the factors
23
2 reguired under NKS 533.370(3}). The State Engineer and KVR both conceds that the

55 || permits should be restricted to prohibit use of imported water in Pine Valley and

Y ROA Vol XV at 6003594




‘

sordingly, i is so ordered

i 2. Whether Granting KVR's Applications Was Environmentally Sound
5 As To Kobeh Valley.
3 In determining whether 1o approve an interasin transier of groundwater,

4 | the State Engineer is required to consider whether such transfer is “environmentally

sound as it relates to the basin from which the waler is exported.” The Slate
6 « - & < i3 - 5
Engineer has interpreted the phrase “environmentally sound” within the parameters of
8 Nevada water iaw to mean “whether the use of waler is sustainable over the long-term
;j ,, g || without unreasonable impacts to the water resources and the hydrologic-related natural
o < 10 | resources that are dependant on those waler resources.”’”  In applying this definition
S <
~0E.52 11 e T N PR
e of "environmentaily sound” to the proposed inlerbasin transfer of water from Koebeh
o vE poE
- kg 17
ST ED Valley to Diamond Valley, the State Engineer used the perennial vield and amount of
Ak &
wf B ER I
= . s existing rights to determine there would be 2,600 afa available for future appropriation if
i i £
”* i
% i 15 KWR's applications were granted.”™  The State Enginesr also considered pofential

16 || impacted springs and the necessity of a 3M Plan.” The State Engineer corcluded that
because only a few minor springs located on the valley floor could potentially be

impacted by mine pumping and because any such impacts could be fully mitigated.

there would be no impairment to the hydrologic related natural resources in Kobeh

20

5y | Valley. ™

22

230 NRS 533 370(3)(c).
2807 R aas97.

251 s g g as08

26 153




Eureka County contends that the State Engineer's definition and
11 application of the statutory term “environmentally sound” is too narrow and that more

5 H

than a simple review of impacts to existing water rights and discussion of a 3M Plar

-

is

necessary for a proper determination of whether the proposed interbasin transfer_of
Iy prop

water is “environmentally sound.” Eureka Counly argues that the Slate kngineers

n

“anvironmentally sound” analysis is nothing more than g reiteration of his analysis of

[e2

npacts to existing rights made pursuant to NRS §33.370(2).

.

in support of its argument, Eureka County peints lo legislative testimony

Ay

jeie

( £3
o

enate il 108 in th

o

given regarding interbasin water transfers.  In discussing

Nevada Legislative Session, Stale Water Planner Naomi Duerr referenced an excerpt

SR UL QOURE

2.4

€x

from a Draft Nevada State Water Flan as follows:

Nevada has many threaterned and ends ﬁgered species and
unique ecosystems, and has lost much of s wetland
environments,  Protection of water quality and recreation
opportunities depend in large part on waler availability.
Because the water needs for these beneficial uses of water
have not been adequately guantified and few water rights
have been oblained to support them in the past, a thorough
evaluation of the potential @nvimﬂmemtal impacts must
precede any large scale water transfer. ™

AR JULALCIAL

minY i

Eureka County also references the {estimony of its withess, Rex Masseay,
y ¥

20 I who testified that Kobeh Valley supports important outdoor recreation rescurces and

210 activities such as camping, fishing, hiking, bik urting and wildlife viewing and that
22 o - , . 120 . .
these activities provide social and economic benefits. = Further evidence provided at

23

| the hearing shows that a potential drawdown of water on Roberts Mountain could resuilt
24
25
26 ||z

Ses Mirutes For Feh 10, 19949, Benaie Commy. on Naturel Res. &t 6-8

O ROA Voi. IV 21 000695




in reduced spring and surface flows negatively affecting wet meadows and associate

s

wildlife habital and could further affect a potential Lahontan Culthroat Trout recovery

- project on Henderson and Vinini Creek,"™ Eureka County contends that because the
3

State Engineer failed o consider or discuss the impacts of mine pumping on these
4
. important issues, his determination that the proposed interbasin transfer of water |

6 | “environmentally sound” is arbitrary, capricious and not based upon substantial

7 evidence,

~ 8 In his discussion of whether the interbasin transfer of water from Kobeh
> 9

5 2 Valley 1o Diamond Valley is “environmenially sound” and what that tarm means, the
- . 10

Zay S Stale BEngineer stated in his Ruling that “the public record and discussion leading up o
sggeas 1

ESEEE , . - . (

S50 27 o | the enactment of NRS 533.370(3)(c) do not specify any operational or measurable
} ZE - . . « o s e 1A ; » .

Sl gs 13 criteria for use as the basis for a quantitive definition,”* and that “this provision of water
-y e

2, 3

L 140 faw provides no guidance as o what constitutes the parameters of "environmentally

sound.”™ In support of the State Engineer's conclusion that he was left o determine

VHITE PINE

>
o
Ll
i

the interpretation of “environmentally sound,” the Stale Enginesr references the

testimony of Senator Mark James concerning the interbasin transfer statute wherein

enator James “pointed out that by the language ‘environmentally sound’ it was not his

20 1 intention to create an environmental impact statement process for every interbasin water

21 . . ) R
=4 transfer application and that the State Engineer's responsibility should be for the

hydrologic environmental impact in the basin of export,” =
23
2412 ROA Vol Vi at 001066: Vol. IV &t 00736-37
25 1 ...
o0 R 413507,
26 (52

T
9 R at 3597-08
-4~
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The legislative hisfory of the interbasin transfer statute supports the Slate
Engineer’s position that the meaning of the term "environmentally sound” was left to his
discretion.™  While not minimizing the imporfance of Eureka County's environmental
impact concems of the proposed interbasin transfer, the Court concludes that the Siate
Engineer's interpretation of the interbasin transfer criteria is reasonable and should be
afforded deference. Because the Stale Engineer determined that potential impacts to
springs in Kobeh Valley could be mitigated, he concluded there would be no
unreasonable impairment to the tiydrologic related natural resources in Kobeh Valley.
The Court therefore concludes that the State Engineer applied the correct standard in
determining the interbasin transfer of water from Kobeh Valley to Diamond Valley was
environmentally sound and concludes further that the State Engineer’s finding is
supported by substantial evidence,

3. Whether The Proposed Action Is An Appropriate Long-Term Use

That Will Not Unduly Limit Future Growth And Deavelopment In Kobeh

Valley.

In determining whether to approve an interbasin transter of water, the
State Enginesr must also consider “whether the proposed action is an appropriate long-
term use which will not unduly limit the future growth and development in the basin from
which the water is exported,”™®

The State Engineer determinad that the proposed action would not unduly

imit future growth and development of Kobeh Valley. Based on the evidence

7 1t would seem to the Court that the Nevada Legislalure purposely iefl the interpretation of the term
“environmentally sound” {o the Siate Engineer as the Nevada Legistature could have, hut chosze notlo, supply

its own definition

8 -
25 R, et 2593
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presented, the State engineer delermined that subsiantial water would still be availsble
to satisfy significant future growth-and that the proposed action is the type of growth
expected in the area, which is supporied by Eureka County's evidence of several

3

potential mining projects in the County-™ The State Engineer's Ruling shows that 2,600

a

afa of Kobeh Valley's perermial vield will be available for future growth after granting

KVR's applications,

b

Fetitioners did not dispute this finding on appeal. Instead, Pelifioner
Eureka County asserts that granting the applications would prevent the maximum
development of residential property in Kobeh Valley bazed on testimony that as many
as 2,988 residential ot could be created in Kobeh Valley if gll private land In the valley
was subdivided info 2.5-acre lots. The Court finds that this tastimony is not suppaorted
by evidence as the likelihood or feasibility of such growth was contradictsd by the
tastimony of the Eureka County public works direcior who stated that the County has

enough water rights to mest anticipated future growth for 20 years.™™ Further, testimony

from Eureka County's socioeconomic consultant about fuiure growih in Kobeh Valiey

o
o
72]
49

was contradicted by his own testimony that Euwrska Counly's non-mining
population was stable and unlikely to grow.™ The Court concludes that the State
Engineer's determination that granting the applications would not restrict future growth

and development is supported by subsianiial evidence.

At 3600, 747.1-25, 748:1-7, 3527-35.

SUm 43588

42
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4. Whether The State Engineer Erred By Failing To Find The Bartine
Ranch Water Rights Were Subject To Forfeiture.

Eureka County next contends that the State Engineer should have
forfeited all of KVR's existing certificated groundwater rights at the Bartine Ranch or
alteratively, should have forfeited all but those which are appurtenant to 85.54 acres. '™
Eureka County points out that the Bartine Righis were issued for irrigation to be
completed utilizing artesian wells and the supporting structures, a small ditch and a
groundwater well with ditches."“Eureka County asserts that although the artesian wells
had provided natural drainage, no irrigation had occurred on the Bartine Ranch for more
that five years.

in support of its argument, £ureka County offered the testimony of Eureka
County Commission Chairman James lthurralde and Mr. Damale who both testified that
neither had seen irrigation on the Bartine Ranch.™™ Several other witnesses also
testified that no irrigation had ccecurred on the Bartine Ranch although the artesian wells
provided a flow of natural drainage.”™ FEureka County's expert witness testifiad that at
least €5 acres at the Bartine Ranch had been irrigated and Eurska County's public
works director testified that he had observed agricultural activity at the Bartine Ranch

during the last five years.™

4 KVR Filed change applications for Certificates 2780 (App. 76989, 79223) 2880 (App. 76990, 70935).
7 ROA Vol XVII at 003602,

P CV0004 ROA Tr. Vol. 3 at 407-19-24, 408:15-18, 423:9-19, 459:10-21, 484:1-18.

7 CV0904 ROA Tr. Vol 1 &t 117:7-25, 118:1-7, Vol. 2 at 4017-18,

£

R at 564117419, 565:18-21, 522:12-19.
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Nevada law provides that the fallure {o put a certified groundwater right 1o

beneficial use for five consecutive vears causes a forfeiture of the unused portion of the

rights.”™  The party asserting forfeiture bears the burden of proving non-use by clear

P

and convincing evidence.'™ The Nevada Supreme Court has never addressed the
issue of what beneficial use is necessary to avoid forfeiture.
In reviewing the Barting Ranch water forfeiture issue, the Slate Enginssr
=1

recogrized that while there was some evidence of non-use of Bartine waler, based upon

the record as a whole, there was not clear and convineing evidence of forfeiture.™ In

reaching his conclusion, the Stale Engineer noted that both Bartine Certificates irrigate
the same acreage being 65.54 acres of land and are supplemental to each other by

place of use.”™ The Siate Engineer also found that crop inventories and records from

pumpage invenitories intreduced at the administrative hearing indicated Bartine wale

03

usage in recent years.”™ The Siate Engineer also heard testimony from Eureka
County's public works director that he had observed agricultural activity on the Bartine
roperty within the last five years.

Although Eureka Counly does not dispute the accuracy of the crop
inventories, it contends that they only evidence the natural flow of water from the

artesian wells, which it argues is not a beneficial use sufficient to defeat a forfeiture

claim. Eureka County cites courl decisions from the intermediate appellate courts of

NES 5340801}
Y Trwen of Fureka, 108 Nev. at 169, 826 P 2d at 952

YR at 3601-02.

N




Rl TE A 8 R WS EARNLEI . LA A NI b RN L

f—

[}

BAPEZ

AN L.

Cregon and New WMexico for the proposition that artesian flow is not a beneficial use.
The Court concludes that these two cases do not mandate the result asseried by Eureka
County. In Staate v. Newman, an Oregon Administralive Law Judge ("ALJ") found that
although petitioners had ditches on theirland, those ditches “were in disrepair” and that
most of-the irrigation on the land was betier understood as “subirrigation,” or "naturally
oocurring subsurface sespage and capillary action.”™ The ALJ held that “subirrigation”

Py

did not amount (o bensficial use, ™

s

Here, there is no evidence of “subirrigation use” &
the Bartine Ranch and the crop inventories show some water was used o Irrigate
pasture grass.

Under the New Mexico case ciled by Eureka County, running water over
land on which crops grow qualifies as “beneficial use.”™ Here, the State Engineer
fourd™ and Eureka County admits™ that the Barting water rights were perfected for

irrigation using artesian weils and dilchas and the State Engineer expressly found that
“there was some ariesian flow of water on the property.”™ The Court concludes that the

use of the water under the Barline Ranch waler rights is g beneficial use because the

waler was used “for the purpose for which the right [was acquired or claimed.”

* usg P.2d 439, 440 (Or. Ct. App. 1989) (quotation marks omitted).

Yk st 441 {emphasis arded),

Martnez v. Molermett, 801 P 2d 745, 750 (N WM. CL App. 199*%) “hensficial use” for purposes of
sstablishing priority dates because “dleary. wowing crops constitutes a bu wftolal use of waler™)

1Y

R, oat 3802

0 Eureka County Opening Br. at 40, 11, 6-8

Fureka County Opening Br. at 40 {citing the testimony of Mr. Damsle, i which he
nage of the two artesian wells™y

UNRS 534 0890{1); see aiso Slaafs, 888 P .2d a1 441 ("The use must be what is permilied in the waler right
el ‘

B
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Eureka County argues thal even if the crop inveniories and evidence of
artesian flow irmgating pasture grass is sufficient to overcome a forfelture claim, then the
State Engineer should have forfeited that portion of the Bartine Ranch water rights that
were not used within the acreage specifiad on the crop inventories. A review of the crop
inventories show that while they specify the number of acres irigated, they do not show
which acres.”™ Because waler rights are appurtenant to the land on which they were
placed to beneficial use, a claim of forfeiture regquires a showing of which land was no

irrigated for five consecutive ye Here, the Stale tngisser did not have evidencs

before him to determine which acres were not irrigated under the Barting Ranch water

rights, and therefore, he could not determine which righls were unussd., Because
Eureka County had the burden to prove forfeiture by clear and convincing evidence and
failed o present any evidence specifically idenlifying the acres that it claimed hac not
been iirigated, the Court concludes that the State Engineer's decision not o forfeit any
of the Bartine Ranch water rights is supporied by the record and is not arbifrary,
capricicus, or an abuse of discretion.

J. Whether The State Engineer Violated The Provisions Of NRS 533.325 By
Acting On Change Applications Pending New Appropriations.

Eureka County and Conley-Merrison next challenge the authority of the
State Engineer {o review applications to appropriate and applications to change their
points of diversion in a single proceeding. The challenge is 1o thirteen of the eighty-
eight applications addressed in the State Engineer's Rulin

The State Engineer accepted, noticed, reviewed, and acted on KVR's

cations to appropriate (e, new appropriatio i companying changs
applicati { e { ations) and their accompanying g

i
[
L
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ey
=
t
N
o
§
(o]
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applications in the same proceeding and in the sequential order Iin which they were filed.

1 For the first time on appeal, Eureka County and Conley-Moriison argue that a change
application may not be filed, noticed, considered or approved in the sams proceeding as

3 v - « - - . z 5
the underlying application to appropriate it seeks to changs. The Court concludes that

4

; Nevada's water law statutes do not prohibit the State Engineer from accepting, noticing

g | reviewing, and acting on application {o change pending applications to appropriate in

7 | the same proceeding and the Siate Engineer's decision {0 do so in this case is not

. 8 arbitrary and capricious or conirary {o law.
As a preliminary maiter, the Courl concludes that Bureka County and
< 10
: Conley-Morrison are barred from raising this issue on appeal because they failed to do
11
15 | 80 below. lssues a parly could have raised in an administrative proceeding shoulc not

13 || be considered for the first time in an original procseding before the district court. ™

DAN L. PAPEYZ

14 1| Raising issues for the first time in a petition for appeliate review undermines the

15 efficiency, fairness and integrity of the procseding before the State Engineer.™

B N I F L7 S SR NS LS LN S

PRTIEN

Petitioners conlend that the Court should forgive their walver because, as
a general matter, courts may hear "question]s] of law” on appea! that were not raised

below.”™ In deciding whether to forgive a party's waiver, however, the courts have

20 | noted that such forgiveness should be withheld when the lower court is not given “the

2Ll mpportunity to comrect possible errors,”™ or when forgiving waiver would upset
22
23 oe
Y See Stale Bd, Of Equalization v, Barts, 124 Nav 612,621, 188 P 301082, W 194
54 rez”w m‘ aam Mrat e daucz mzfs is iy meu‘ fcs the fef;ﬂ,«m nefcam ihe & W*:; aliy

:’% 18 . . e e
o N Ses Schuck v, Signature Flight Support of Nev., Inc., 126 ey, |, 245 P 3d 54

Bunker v. Labor and Indus. Review Conun'n, 850 N.W . 2d 864, 868 (Wis. 2002).
BN Nevads Powsr Co. v, Hageerty, 115 Nev. 353, 365 1. 9, 888 P.2d 870, 78 (1999},

47




principles of “judicial economy.”’™ Had Petitioners given the State Engineer an

11 opportunily to address their argument about change applications, the Siate Engineer

o

21 could have easily avoided the issue by modifving the process by which he granted the
3 I ) H H PPt
applications, although, as noted below, he was nol required to do so. Inlight of these
4
. considerations, the Courl declines 1o address an argument Petitioners could have
a
¢ || presented to the Stale Engineer, especially where Petitioners were unable to describe
]
7 1 at oral argument any injury they have suffered as a result of the manner in which the
. 8 || State Enginesr proceeded.
“ E
2 5 9 o i o :
4 s Additionally, in the protests that Eureka County and Morrison filed with the
- S I0
Zq. B State Engineer, they expressly requasted the State Engineer act on the applications o
sdgenz 11
3 oy M o 5 D YN i RS TR FOES [
N R appropriate prior 1o the changs applications, which is exactly what the Slate Enginesr
- T £
“ e 8]
2 o [ . . . . .
3 9% 13 i did inthis case. The State Engineer granted the applications and issued the permits in
X £ 14 | the seguence in which they were filed. Accordingly, not only did Eureka County and
i , 9 .
; =I5 | Morrison fail to raise the issue before the State Engineer, they actually requested the

take the action that they now complain of on appeal. in Nevada, the

oy
ag}
c’D
9
bl
Y]
;z

doctrine of invited error does not allow a party to complain on appeal of errors which

that party itself induced or provoked the hearing officer or opposing party 1o commit.™

20 Regardless of Petitioners’ failure to raise this issue below, the Court
< concludes that it lacks meril. In Petilioners’ view, NRS 533.325 prohibits an applicant
from filing, and the State Engineer from accepting, noticing, reviewing, and acting on an

application to change a pending application to appropriate. By its terms, howsver, the

(24

Clark Co. Sch. Dist. v, Richardson Corsiy, Ine., 123 Mev, 382, 388, 168 P.3d 87, 01-02 (2007}, Pearson
. Pearson, 110 Nev, 283, 297, 871 P.2d 343, 3486 (1084




s

statute doss nol expressly speak {o the order in which the Stale Enginesr may grant

e o

1 plicalions fo appropriate or applications to change. The provision on applications o

NRES B33.325, simply requires that 2 person receive a permit hefore

{ad

“performing any work in connection” with the appropriation of water or with a ¢change in

. place of diversion, manner of use, or nature of use. And the provision on change
¢ I applications, NRS 533.345, merely mandates that the change application contain

7 | enough information for the State Engineer to have a “full understanding of the proposed

Q k13 2 3 (3 . . "
’ . & change” Neither provision mandates the manner or order in which the State Engineer
3 must perform his duties.
: . 1o
: Y The State Engineer interprets the statute as allowing him to accept, notice
; 22 U
13 gz review, consider and sequentially grant epplications {o appropriate and their related
b PR T S ?: 12
3o ot 5§ e L3
dzfbdu o ) ) ¢ ‘ o
t<ue e 13 || change applications during the same proceeding and then sequentially issue permits in
y = Z
. i
: ¢ 14} the same order. In so doing, the original application is granted first and then is
» ¥
{ 215 : Feot i
; = 2 | superseded by the later granted change application. The permils are then issued

B

accordingty. The Court sees no reason to disturb the State Engineer’s application of the

statute. The State Engineer's interpretation is reasonable and entitled to deference. ™

Further, public policy counsels in favor of the State Engineer's
20 1 interpretation.™ The process of reviewing an application is a lengthy one and approval

3 H . . N i
21 1 often takes several years. Where, as here, the applicant discovers that the locations at

22 . . . "

which it originally sought to appropriate water are impractical, it does not make sense to
23
24 52 o . - .

Pyramid Lake, 112 Nev, at 747, 2«?8 2 ar TO0 {1896} ("An agency charged with the duty ¢

o sring &n actis impliedh fmmmd with power to consirue L as a necessary precedent o adminisirative
25 EEore) .

© Desort Valloy Water Co. v. State, 104 Nev. 718, 720, 760 P 2d 886, 887 (1888 ' The words of the staivte

should be construed inlight of the policy and spint of the law, and the ;ntarpretat on made should aveld absurd

results™).
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require the zpplicant o either file a new application fo appropriate, thereby risking it

1 oricrity under the old application, or await approval of s original apphcation to

appropriate before filing an application (o change. Adopling either requirement would
3 3 & < “ . . g & w

iead to delay and waist limited state resources. Petitioners offer no reason to belisy
4
. i that such an arduous process makes sense and are unable to identity any harm they

g | have suffered as a result of the manner in which the State Engineer granted KVR
7 i change applications.™ Here, the State Engineer granted the applications in the order

in which they were filed and issued permits on the applications 1o appropriate prior {o

; - g
the applications to change. Accordingly, the Court concludes that the Stale Engineer

did not exceed his authority by accepting, noficing, reviewing, and acling on the

applications in seguence in the same proceeding

DR B N BCER EF B & LA M 8,

%5 o ;5 13 K. Whether The State Engineer's Acceptance Of KVR’s Inventory Was An
8 5 Abuse Of Discretion.

: w14
I; 15 NRE 533.364(1) requires the State Engineer to complete an inventory
) B prior to the approval of an application for an interbasin transfer of more that 250 zore-

feet of groundwater from a basin that has not previously been inventorizd.  This

reqguireament

m

oplies o any inlerbasin groundwaler transfer that was noliced for a

hearing on or after July 1, 2009.7%° The statute requires the inventory to include three

20
21 items:
27 (a) The total amount of surface ">’af€'f and groundwater appropriated in
accordance with a decreed, certified or permitted right;
23
, (by  An estimate of the amount and location of all surface water and
@ . . L . .
24 groundwater that is available for appropriation in the basin; and
25
 Apr 3, 2012 Oral Arg. Tr &t 17:18-23, 116:16-23
BTONRS 533.364(2)a)

i d




s3] L& R [&%) N

md

%

.
3
ik

frim
[y

-
S

ot
[ ]

WHITE RINE, L

-
(831

5]
o

-

I}
L

SLINTT
< W oo

{“«
L
3
ey

LCZ}
—
M:“«*‘*
53 xif

{c The name of sach owner of record set forth in the rmm
Office of the State Engineer for each dicreed, certified or permitt
the basin

The statute expressly staies that the State Engineer is not required to iriligte or

complete a determination of surface or groundwater rights or {o “otherwise quantify any

vested claims.”™  The inventory statute does not contemplate any sort of adversarial

hearing in conjunction with the inventory process. The statutorily. required inventory is a

ministerial task that must be completed before the State Engineer approves an

application involving an interbasin trapsfer greater than 250 acre-fest. Ones an
inventory is completed, the Siste Engineer may approve any number of interbasin
transfers without conducting new inventories. The estimate of the total amount of
groundwater available for appropriation is only a one-lime estimate and does not affec
the obligation of the State Engineer o determine whether waler is available fo

appropriation for each appiication submitied to him. The statute only requires that the

State Engineer complete the inventory within one year of its commencement and before

approval of an interbasin transfer,™®

Eureka County asserts that the Slale Engineer violated its due process
rights by not holding a hearing and allowing the County to examine wilnesses, and that

the inventory was inadequate. Respondents counter that nothing in NRS 533.364(1)

requires the State Engineer to provide nolice and an opportunity to comment or provide

a hearing on the inventory. KVR asserts that the inventory met the statutory

requirements.  Additionally, KVR argues that the State Engineer's acceptance of the

152
]

EONRS 533 364{4)
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WHITE BINE,

inventory is not an appealable decision under NRS 533:.450 and that kEureka County
failed 1o file and serve ils petlitions for judicial review within the statutory appeal period.
Because the latier two arguments are jurisdictional, the Court will discuss them first.

The inveniory recuired under NRS 533.364(17) is a listing of the decreed

certited and permitied rights, the names of water users holding those rights, and an

estimate of the water available for appropriation in a parficular basin.  The inventory is

0

not required to contain any findings or determinations of the State Engineer. The
inventory is a list of names and water rights and an estimateof the total amount of water
available for approprizfi n Kobeh Valley. The names of the individuals and entiifies
that hold decreed water rights in the basin are matters of public record. NRS
533.364{1)}{b}s plain terms require only that the State Engineer provide an “estimate” of
the water available for appropriation. When the Nevada Legislalure uses unambiguous
terms, the Court will not give those terms anvihing other than their customary
meaning. "™  The word “estimate” suggests flexibility and discretion.  The Nevada

4

Legislziure confirmed thet was s intent when i explained that o used th

b

term
“estimate” fo require the State Engineer to take "a snapshot in time” of the water
available for appropria within a basin.™

NRES 533.450 permits judicial review only of an “order or decision of the
State Engineer . . . affecting [a] person's interests.”™ The completion and accepiznce

of a statutorily required inventory is not an “order or decision” subject fo judicial review

" See e, Madera v. State Indus. ins. Sys., 114 Nev. 253, 257, 956 P.2d 117, 120 (1898); Desert Valley.
104 Nev, at 720, 766 P 2d at 887

% See Nevada Assembly Committes Minutes, Comm. on Gov't 4&“’"

irs,
of Pete Goicoeches, Member, Assembly Comm. On Gov't Alfairs) [(Mar

2009 Leg. 75th Sess. (Btatement
24

% NRS 533 364(4).




under NRS 833450, Thus, while the Sizle Engineer's Ruling approving KViR's

1 | applications can be challenged, the inventory itsell is not a separate “order or decision™

2\ of the State Engineer that can be independently challenged. Moreover, the acceptance
3 « "y oty ¥ e H P

of the inventory by the State Engineer does not affect any interest of Eureka County or
4
. the other Petitioners.  Therefore, the Court concludes that the State Engineers
3
6 acceptance of the invenlcry is not appealable
7 Fven if the State Engineers acceptance of the inventory is appealable

8 | Eureka County did not timely file and serve its petitions for judicial review. An appeal of

@
: 9 _— . ; t
3 a State Engineer order or decision must be filed and notfice served on the Slate
.10
. B Engineer within 30 days after the date of the order or decision.™ Here, the State
Lo 2 2 1
‘o Engineer's letter accepting the invertory is dated June 22, 2011, Accordingly. BEureka

s

13 | County should have filed and served its appeal by July 22, 2011, Eureka County filed

AN L. PA
STATE OF

14 1 ds petitions on August 8, 2011, and therefore, it was not timely filed under NRS

WHITE RIME, SO

15 533.450(1), (3). Relying on the APA, Eureka County argues that the appesl period does
not begin to run until the date the lefter was served. As siated above, the APA does not

apply to the State Engineer except for the adoption of his rules of practice,”™ so it is not

controlling here. Further, NRS 533,450 expressly states that the 30-day appeal period
o0 4 begins to run from the date of the order or decision. Additionally, Eureka County does

21 | not contest that NRS 533.450(1) requires that notice of the appeal be personally served

22 .. . , ,
on the State Engineer within the same 30-day period. Here, the record shows that
23
Eureka County served the State Engineer with its petition on August 9, 2011,
24
25 7

NRS 533.450(1)
€0 TR NRS 233B.039(1)).

See Natice of Pet. for Judicial Review filed Aug. 9, 2017 in Case No. OV 1108-155.

Ly
Lad
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Accordingly. evenr under the County's argument, it did not timely comply with NRE
Y ¥

Even assuming the State Engineer's acceptance of the inventory is an

appealable decision and Eureka County timely appeaied, the Court concludes that the

i“’.,

State Engineer did not violate Eureka County’s due process rights because the County

nad a full opportunity to challenge whether water was available for appropriation in
Kobeh Valley, which was a predicate finding fo the State Engineer's Ruling. Moreover,
Eureka County has not pointed fo any evidence in the record (o show that the inventory

is inconsistent with the finding of the State Engineer regarding water available for

appropriation.”” Eureka County fully participated in the proceedings below and in this
appeal and. therefore, was not denied any due process rights.  The Court also
concludes that the State Engineer’s finding of available water in Kobeh Valley

supported by substantial eviden

.. Whether The Permits As Issued Are Inconsistent And Contradictory To
Ruling #6127.

A portion of KVR's applications sought to change existing irrigation water
rights in Dieamond Valley. In the Ruling, the Stale Enginesr delermined that the
Diamond Valley permits must expressly restrict water use to within that basin.'™ As

required by the Ruling, the Diamond Valley permits, as amended, expressly restrict the
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place of use to_that basin.'™ Petitioners argue that the permits are ambiguous as to this

restrictiorr because the applications included places of use in Kobsh Valley and Pine

Valley and the permils state thal the "point of diversion and place of use are as

wiT4

described on the submitted application to support this permit.”"™  The Courl concludes

that the permits, as amended, are not ambiguous because, even thought they refer {o

el

the point of diversion and place of use described on the applications, the amended
permits clearly limit the place of use to Diamond Valley.

The Ruling alse stales that any unused waler pumped under the Diamond
Valley permits must be rsturned to that basin.'™ The express permit term in the
Diamond Valley permils restricling the place of use {o that basin necessarily includes

the reqguirement that any unused Diamond Valley water must be returned to that basin

Because KVR may not use Diamond Valley waler in another basin, discharging any

water to another basin without the right o use it thers would be an unlawiul wasle of
water. Further, the State Enginser's failure to include this restriction in the permit terms
s reasonable considering the record shows that KVR would consume all water
produced in Diamond Valiey in that basin.™™®

Petitioners Benson-Elcheverry asserl that the permils allow KVYR to divert

more than 11,300 afa. Her reviewing the permits the Court concludes that this

2

ot

hey clearly are limited to a total combined annual volume

L

assertion is incorrect because

175 b
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of 11,300 acre-feet.”” Benson-Etcheverry also argue that the permits to change

11 existing irrigation rights allow KVR to divert more that the consumptive use amount of
‘0 the existing right.  This assertion is also incorrect because while the permits were
3

approved for the full amount of the existing irigation water right, they expressly state
4
; that only the consumptive use amount of the existing right may be diverted "™ This

language is based on NRS 533.3703, which allows the Slale Engineer to consider the
£ b= e
7 | consumptive use amount of an existing water right and the consumptive use amount of

81 the proaposed change to determine if the change-complies with NRS 533.370(2). Here,

3 z KVE Is swilching from a use that is only partially consumptive (irigation) to one that is

g < 10

: fully consumptive (mining and milling). Accordingly, to avoid an increase in the amount
: i1

N = 40 of waler actually consumed by the water right, the State Enginesr is allowed {o limit the
T ot

3 z E b o o N 17N .
ja < 13 I proposad new use {o the consumptive use amount of the existing right.”™ The permits
yERE Za

- ¢ 140 also state that KVR may divert more water if it shows the State Engineer that the
1 = 5 " , o . : .

3 T 15 additional diversion is non-consumptive, but this language does not allow KVR to divert

more than the consumptive use amount.”™ Therefore, because the permit terms limit

KVR o the consumptive duty of the existing imigation walsr rights, the Court concludes

that Benson-Elcheverry's contention is incorrect.

20 Benson-Etcheverry argue that the Siate Engineer erred by not expressly
21 stating in the permits that the 3M Plan must be prepared with input from Fureka County
= as sef forth in the Ruling. The Court concludes that Benson-Etchevearry do not have the
241l 77 Seeeg, ROASE at 273-82, 430-661.

25 178
251 7 See e.g., ROA SE at 453.

26 ||

TR st 3603 NRS 533.3703.

Y Seee.g, ROA SE at 453
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standing 1o raise this issue because i affects kurska Counly only. Further, sven if

Benson-Etcheverry had standing, the Court concludes that the permits remain-subject to

62
s

the terms of the Ruling, and therefore, the failure to include this term in the permit
not an error.

H, Conley-Morrison Assignment Of Error.

A, Whether The State Engineer Violated The Provisions Of NRS 533.325 By
Acting On Change Applications Pending New Appropriations.

This issue was addressed by the Court supra in Section Il (J) pp. 46-50 of
the Court's Findings, Conclusions and Order. The conclusions and/or findings made

therein are hereby afiirmed and adopied as though fully set forth here. For the reasons

stated therein, the Court concludes that the State Engineer did nol exceed his zuthority
b

y accepling, noticing, reviewing, and acting on the applications in sequence in the

IV, Benson-Etcheverry Assignment Of Error,

A, Whether Ruling #6127 Was Arbitrary, Capricious, Not Supported By
Substantial Evidence, Contrary To Law, And Made Without Due Process of
Law.
Benson-Elcheverry assigns error {o issues previously discussed in this
Crder as follows: (1) KVR's applications conflict with existing rights; (2) State Engineer's
reliance on non-existent 3M Plan; (3) reliance on non-existent 2V Plan denies due
process rights: (4) applicaticns fail to adequately describe points of diversion and plac
of use; (5) interbasin transfer not environmentally sound, (6) determination that water
withdrawal from Kobeh Valley would not impact Diamond Valley rights; (7) reliance on
KVR's model; (8} place of use exceeds State Engineer's authority; (9) applications

delayed pending USGS Interbasin Water Flow Study.

S5
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With the exception of USGES Waler Flow Study Issue, each of Benson-
Etcheverrys claimed errors have been discussed, analyzed and ruled upon in the

oty segment of this Order. The Court therefore affirms and adopts those

N
o
]
i
e
o
O
)
.
B

findings as though fully set forth here.
B. Whether the State Engineer Should Have Delayed Consideration Of
KVR's Applications Pending Completion OFf A USGS Interbasin Water Flow
Study.
Benson-Eicheverry argus that the State Engineer should delay approval of
KVR's application until after completion of a USGS study regarding interbasin flows.
They allege that this study is currently scheduled to be published soma time in 2013
The Court concludes that the Stale Engineer's decision fo act on KVR's application is
supported by substantial evidence and nothing requires the State Engineer to posipone
action on KVR's applications in this case. The record shows that numerous USGS
reports from the 1840s to 2007 were submitted along with extensive testimony about the
findings made in those reports.”™ Further, KVR testified that it would incorporate any
future USGS or other data into the 3M Plan
FPublic policy also welghs In favor of the State Engineer's decision fo act
on KVR's applications instead of postponing action while awaiting a future USGS study.
The USGS s conlinuously studying waler resources in Nevada’s hydrographic basins.
The record shows that in 1983 this same issue was raised by citizens of Diamond Valley

as a reason for posiponing applications to appropriate in Kobeh Valley for the same

19 Benscn-Eicheverry Opening Br. at 32.

5, 875116, 657-1145, Rat 1754-11, 192:19-24, 215:17-20, 238.22-

“20 O‘?R Vol. IVat§72:10-2
4 ;:?pﬁ

25 31E12-18, 365.8-11, 38

YU R st 141158.24 1432410




mine.™ The State Engineer at that me acknowledged the citizens’ concerns about the
LI need for more hydrogeologic studies, but recegnized that such studies are expensive
¢ and time-consuming and would lead 1o delay of pending applicalions in every basin in
3 o e . N . .
the State.™ Accordingly, the Court concludes that the State Enginesrwas not required
4
" 1o postpone action on KVR's applications and finds that his decision not o postpone
6 action in this case is supported by substantial evidence.
7 The Court having considered, analyzed, discussed and issued its findings
. o 8 Il and conclusions as to ths issues raised in the respective Petitions For Judicial Review:
1 i3
) 59
3 and
4 - i ¥
i Good cause appearnng;
‘ -2 11
TwEEE iT IS HERERY ORDERED that Pefitioners raspeclive Pelilions For
WJ 5 v
bz b
1 % 8 13 1 Judicial Review are HEREBY DENIE
Y ig% N
: DATED this I day of Jame, 2012. ( \
SR Y \
; = . %L[? P f! , }
A\
DISTRICT JUDGE ' / \
|
i
z\.,\__//
20
21
22
23
24
25
2 oy
25 { YR &t 3080:2-13,
£
é % R, at 3057:5-24
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Case Nos,  CV 1108-155
i CV-1108-156
CWV-1108-157
CV-1112-164
3 Cv-1112-165
CV-1202-170

41 DeptNo. 2

5
g1 IN THE SEVENTH JUDICIAL DISTRICT COURT OF THE STATE OF
7 NEVADA, IN AND FOR THE COUNTY OF EUREKA
z a@ T A AR
3 1o
g g 0 EUREKA COUNTY, a political subdivision
J g of the State of Nevada,
ER AN 2 11 Petitioner,
Ng3ipd
2 j 5 f;f w12 V.
Jerfdy
2827252 141 STATE OF NEVADA, EX. REL., STATE
- - L4 ENGINEER, DIVISION OF WATER
5 z RESOURCES,
g £ 15
; £ 7 Respondent.
16
CONRLEY LAND & LIVESTOCK, LLC, a FINDINGS OF FACT, CONCLUSIONS
Nevada limited lability company, LLOYD OF LAW, AND ORDER DENYING
MORRISON, an individual, PETITIONS FOR JUDICIAL REVIEW
Petitioners,
20 Vv,
21 OFFICE OF THE STATE ENGINEER OF
o0 THE STATE OF NEVADA, DIVISION OF
WATER RESOURCES, DEPARTMENT OF
23 CONSERVATION AND NATURAL
RESOURCES, JASON KING, State
24 Engineer, KOBEH VALLEY RANCH, LLC,
- Real Party in Interest,
o Respondents.
26

Docket 61324 Document 2012-25168
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KENNETH F. BENSON, an individual,
DIAMOND CATTLE COMPANY, LLC, a
Nevada limited-liability company, and-
MICHEL and MARGARET ANN
ETCHEVERRY FAMILY, L.P, a Nevada
registered foreigndimited partnership,

Petitioners,
.

STATE ENGINEER OF NEVADA, OFFICE
OF THE STATE ENGINEER, DIVISION OF
WATER RESCOURCES DEFARTNENT OF
CONSERVATION AND NATURAL
RESCQURCES,

Respondent.

EUREKA COUNTY, a political subdivision
of the State of Revada,
Fetitioner,

.

STATE OF NEVADA, EX. REL., 8STATE
ENGINEER, DIVISION GF WATER
RESCQURCES,

Respondent.

KENNETH F. BENSON, an individual,
RIAMOND CATTLE COMPANY, LLC, a
Nevada limited lability company, and
MICHEL and MARGARET ANN
ETCHEVERRY FAMILY, LP, a Nevada
registered foreign limited parinership,

Petitioners,
v,

STATE ENGINEER OF NEVADA, OFFICE
OF THE STATE ENGINEER, DIVISION OF
WATER RESOURCES DEPARTMENT OF
CONSERVATION AND NATURAL
RESOURCES,

Respondent.
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KENKKNETH F. BENSON, an individual,
DIAMOND CATTLE COMPANY, LLC, a
Nevada limited liability company, and
MICHEL AND MARCGARET ANN
ETCHEVERRY FAMILY, LP, a Nevada
registered foreign limited partnership,

Petitioners,
v,

STATE ENGINEER OF NEVADA, GFFICE
OF THE STATE ENGINEER, DIVISION OF
WATER RESQURCES DEPARTMENT OF
CONSERVATION AND NATURAL
RESQURCES,

Respondent.

THIS MATTER is presently pending before the Court on Petitions for
Judicial Review filed by Eureka County, a political subdivision of the State of Nevada.
(hereafter "Eureka County™) in Case No. CV1108-1585, on August 8, 2011, and in Case
No. CV 1112-184, on December 29, 2011, and by a Petition For Writ Of Prohibition,”
Complaint, and Petifion For Judicial Review filad by Conley Land & Livestock, LLC, &
Nevada limited liability company; Lloyd Morrison, an individual, (herezfter "Conley-
Maorrison™) in Case No. CV 1108-158, on August 10, 2011, and by Petitions For Judicial
Review filed by Kenngth F. Benson, an individual; Diamond Cattle Company, LLC, a
Nevada limited liability company; Miche! and Margaret Ann Elcheverry Family, LP, a
Nevada registered foreign limited parinership, thereafter “Benson-Efcheverry’) in Case
No. CV-1108-157, on August 11, 2011, in Case No. CV-1112-185, on December 30,

2011, and a subsaquent Amended Petition in Case No. CV 1112-165, filed on January

Petitioners Conley-Morrison elected not to proceed with thelr Petition For Writ of Prohibition and to procesd
r»m! v ory their Pelition For Judicial Review. See Conley-Morrison's Jan. 13, 2012, Opening Br. at 5
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17, 2012, a Petition For Judicial Review filed in Case No. CV 1202-170. on
February 2, 2012, By stipulation of the parties and Order of the Court, all of the above-
referenced cases were consolidated for review and determination by the Court, end
additionally, Kobe Valley Ranch, LLC (hereafier "KVR") was allowed o intervene as a
Respondent. The Office of the State Engineer of the State of Nevada (hereafter “State
Engineer”) is likewise a Respondent to the Petition. The Respondents filed their

Answers to sald Pelitions and the caszes have been fully briefed by the parties. Cral

argument was neard on April 3. 2012 in Eureka District Court,  Eureka County is

Tr
o
puss
D

represented by Karen Peterson, Esq., and Eureka County District Attorney Tad Be

M

e,
¥

Coniey-Morrison is represenied by Gordon DePaoli, Esq. and Dale Fergusen Esq.
Benson-Eicheverry is represented by Laura Schroeder, Esq. and Therese Ure, Esq.
The State Engineer is represented by Senior Deputy Attorney General Bryan Stockion,
and KVR is represented by Ross E. de Lipkau, Esg., Jonhn R. Zimmerman, Esq., and
Francis M. Wikstrom, Esq.

The Courl having reviewed the Record on Appeal (ROA)” and having
considered the argumenis of the pariies, the applicable law and facts, and all papers
and pleadings in this matter, hereby makes the following findings of fact, conclusions of
faw, and judgment.
iy

FH

This includes the record on appeal dated Ociober 27, 2011 filed by the Siale Enginesr (hereinafier "R,
the record on appeal dated January 13, 2012 filed by Eureka County (hereinafter "EC ROA™, the
supplemental record on appeal dated January 13, 2012 filed by Eureka County (hereinafter "SROA™, and the
record on appes! dated February 3, 2012 filed by the Slate Enginesr (hereinafier "ROA SE™. Addil
this includes the record on appeal filed in consolidaiad cases OV 0804122 and CVDO0S-123, wh
ncorporated by reference in tm State Engineer’s proceedings below (hereinalier “2008 R or for ransoript
“2009 Tr. Vol Pageline”)
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FACTS AND PROCEDURAL HISTORY

The ROA in this matter shows that in 2005, General Moly, Inc. (hersafter

"GMIM acquired a leasehold interest in a proposed molybdenum mine located in Eureka

County, Nevada, commonly referred o as the Mount Hope Mine Project. GMI and iis

subsidiary, KVR, commenced a development plan for the g and began the permitting

process.  The mine is projected to be one of the largest primary molybdenum mines in

the world employing some 400 people and processing approximately 60,000 tons of ore
ner day. The expecied mine life is 44 years.

Eetween May, 2005 and June, 2010 and as a part of its development plan

KVR filed applicalions with the Siate Enginesr (o appropriale new groundwater or o

change the point of diversion, place of use and/or manner of use of exisling waler rights.

-

00 acre feet annually ("afa”) of

-4

.
b

he applications sought a combined duty of 1
groundwater for mining and milling purposes associated with the proposed mine project.

The waler requested in KVR's applicalions is localed in two hydrographic
basins, the Kobeh Valiey Hydrographic Basin (hereafier “Kobeh Valley") and thes
Diamond Valley Hydrographic Basin (hereafier "Diamond Valley”). Kobeh Valley is
located in Eureka County and Lander County, Nevada, and Diamond Valley is located
entirely within Eureka County, Nevada.

The initial thirteen applications were prolested by varicus entities and
individuals including Eureka County, Tim Halpin, and the Eureka Producers'
Cooperative. An administrative hearing {o consider KVR's applications was held hefore

the State Engineer on October 13-18, 2008, On March 26, 2009, the State Fngineer

issued Ruling #5266 granting therein a majority of KVR's applications subject to certain

A1
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terms and conditions, Eureka County, Tim Halpin and the Eureka Producers
Cooperative appezled Ruling #5966 to this Court by filing Petitions For Judicial Review.
Those Petitions ware heard and considered by this Court and on April 21, 2010, this
Court issued its Order vacaling Ruling #5966 and remanding the matter {o the State
Engineer for a new hearing.”

While these prior applications were pending before the Stale Engineer on
remand, KVR filed new change applications seeking ¢ change points of diversion and
expand place of use of the applications approved in Ruling #5966, As referred fo
above, the prior applications and the new change appiications were timely protested by
individuals and entities on various grounds. The Stale Engineer thereafier noticed and
held an administrative hearing on the applications on December 6-7, 2010 and on
Decamber 8-10, 2010.

By correspondence dated March 3, 2011 cent by {he Slale bEnginesr fo
KVR, the Stale tEngineer requested addiional information regarding the scope of the
interbasin transfer of waler and an inventory as required by NRS 533.364. Both KVR
and Eureka County provided responses to the Slate Engineer's request for additional
information.  Through correspondence dated April 20, 2011, the Siate Engineer
requested additional information from KVR as required by NRS 533.3684. Thereafter,
the State Engineer noticed an additional hearing day on May 10, 2011 {o discuss the
requesied information. On June 16, 2011, KVR provided its final, additional information
to the Stale Engineer conceming inventory.

On July 15, 2011, the State Engineer issued Ruling #6127 granting KVR's

; 53 Findings of F a,: Conclusions of Law and Order Granting Pets. For Judicial Review, Vacating Ruling
58, f!» nd Remanding Matter For New Hr'g, filed on Apr. 21, 2010

G-
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applicaticns in the order in which they wers filed” The applications were granted

1| subject to: (1) existing rights; (2) payment of statutory permit fees; (3) a monitoring,
5 A R .. o ol % . {
“ | management and mitigation plan prepared in cooperation with Eureka County and
3 :
approved by the Stale Engineer before any water (s developed for mining; (4) all
4
changes of irrigation rights will be limited fo their consumptive uses; (5) no export of
5
g | weler from Diamond Valley hydrographic basin; (8) a iotal combined duty of 11 200 afa.
7 Subsequent to granting the applications, the State Engineer aiso granied
8 1 the change applications which, when granted, modified the original applications to
.o | . ' S
s appropriate.  On December 1, December 11 and December 14, 2011, the Siste
10

Engineer issued the permils granted pursuant to Ruling #8127, Petifioners appeal

PAFEZ

4
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Ruling #6127 on mulliple grounds.

o

foorh
o

I

DISCUSSION

oo
il

o

g 1 I. Standard of Review

Nevada law allows every person feeling aggrieved by an order or decision

it

of the Siate Engineer fo have that matter reviewed on appeal.” On appeal, the State

R
e

Engineer's decision or ruling is prima facie correct, and the burden of proof is upon the

-
0

19 | person challenging the decision.” With regard to questions of fact, the reviewing court

20 1 must imit its determination to whether substantial evidencs in the record supports the

21
o S his i 1. the State Engines gra;":ie{f spplications 72605, 72680, 72687, 72605, 73545, 753548, ?3547.
~ 73548, 35@9 T3R50, 73551, 73552, \ :"SC’S’;Q 75390, 75041, 759 G2 7RG, TH004, 7R0G6

) 75097, 75998, 75999, 76000, 76001, . 76004, 76603,?GOQQ,?66@?,?6008x7600@g76” 5

23 768023/560¢178u01,768033JQ&891(CSQO,ff1?1,77523<77529Q7752?.??553,?u4241 78941, 79912

79913, 79914, 79915, 79918, 79917, 79918, 79918, 7@g2@ ?9@21§?9922:?9§23,79@24§79925,79926

24 11 79927, 70928, 79920, 70050, TU931, 70032, 79933, 79934, 7UU25, 79036, 70037, 79938, 70939, 79040,
| 70041 and 79942

76 5

i

NS BEE.A50(1).

Y ONRS 533.450(10).
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State Engineer's decision.” The court may not pass upon the credibility of witness 88,
! 3 i |2

[

reweigh the evidence, nor substitute ifs judgment for that of the Siale Engineer.
Substantial evidence has been defined as “that which a reasonable mind might ascept
as adequate to support a conclusion.”

Unless the decision of an administrative agency is found to be arbitrary or

capricicus, such decision generally will not be disturbed on appeal’® A decision is
regarded as arbitrary or capricicus if it is "baseless or despotic” or evidences “a sudden
turn of mind without apparent motive; a freak, whim, mere fancy.™’

Because the Stale Engineer is autherized by Nevada law fo decide and
regulate the appropriation of water, "that office has the implied powsr to construe the
State’s water law provisions and great deference should be given to the State
Engineer's interpretation when it is within the language of those provisions.""” However,
a reviewing court is not competled to defer to the State Engineer’s interpretation of a
regulation or siatute if the plain language of the provision requires an allernative

interpretation.”

Ffown of Eureka v. State Engineer, 108 Nev. 163, 165, 826 P.2d 948, 949 (1992) (citing Revert
v. Ray, 85 Nev, 782, 786, 603 P.2d 282, 264 (1979)).

" Revert, 95 Nev. 782 at 7ab, 803 P 20 &l 284 {citing N Las Vegas v, Pub. Serv. Comnin, 83 Ney, 278, 4249,

City of Reno v, Estate of Wells, 110 Nev. 1218, 1222, 885 P 2d 545, 548 (1084),

Y United States v, Alpine Land & F 1470, 1474 (. Nev. 1996)

10 Nev. gl 1222, B85 P 2d at 548 {olting Tty Council v, frvine, 102 Nev. 277, 278-79,

O

* Anderson Family Assocs. v. Slate
States v, State Enginesr, 1".? MNev. 585

En " 124 Nev, 182, 180, 179 P3¢ 1201, 1203 (2008}, United

ngine
5‘3 27 P.3d 51, 532001,
¥ Anderson Fa nmily Assocs., 124 Nev at 186, 179 P 3d at 12056

8-
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H Bureka County's Assionment Of Error

A, Whether KVR's Applications Conflict With Existing Rights Or Protectable
Interssts In Domestic Welis,

F

Eureka County first contends in its appeal that the Slate Engineer acted
arbitrarily and capriciously and in violation of NRS 533.370(2) in granting KVR's
applications because said grant would conflict with existing water rights or protectable

interasts In domestic wells, in support of its argument, Lbureka County poinis to the

estimony and evidence admiited and considered by the State Enginser during the

administrative hearing showing that springs in Kebeh Valley would be adverssly

affected by mine pumping. Specifically, Eureka County references the testimony of
KVR's hydrology experts, Terry Katzer and Dwight Smith, both of whom acknowledged

adverse sffects to stock watering wells in Kobeh Valley by mine pumping.

The ROA reflects that both Terry Katzer and Dwight Smith acknowledged
during their testimony that existing permit Spring #721, also known as the Elcheverry
Mud Spring, g low flow spring used by wild horses and cattle, would be impacied by
mine pumping and that a high probability existed that Mud Spring would cease to flow.
Dwight Smith testified further that Lone Mountain Spring which is located near KVR's
proposed well field would also potentially cease to flow.

Evidence of other potential conflicts with existing water rights were alsc
presented during the administrative hearing. Martin Etcheverry, owner and operator of
the Rober's Creek Ranch, testified that pump tesis completed by KVR dropped by half
the water flowirg from Nichols Spring and that the Spring had not recovered some two
and a half years later. Eureka County's expert witness, Dale Bugenig, summarized in

his report that the expected 10 foot drawdown contour caused by mine pumping would

0.
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exiend Into the headwaters of Henderson Cresk which would impact existing rights o
water in Henderson Cresk as defined in the Peie Hanson Creek Decraa,

In his Ruling, the State Engineer determined ihat the water rights that
might potentially be impacted by KVR's pumping are those that exist on the valley floor
of Kobelt Valley within the predicted water level drawdown area.” The State Engine

,

found, however, that only two springs were likely to be affected by KVR's pumping,™

and that those springs could be adeguately and fully mitigated because they produce
leas that a gallon/minute, were for stockwaiering uses, and exist on the valiey floor. The

svidence supporting this finding is the fesiimony of KVR's expert wilnesses and the

owners of the potentially impacted water rights and amount and use of those potentially
impacted water sources.”” As to other springs and stockwatering wells on the Kcbeh
Valley floor that might polentially be affected, the Siate Engineer conditioned his
approval on the submission and approval of a monitoring, management, and mitigat
plan ("3M Plan”) that will carefully monitor them and require mitigation if they are in fact
impacted.”” Thera is nothing in the record to suggest that these other springs or wslls

«Il

are unique or that mit on would not be possible and the uncertainty of any impacts

supports the State Engineer's decision (o protect rights to these sources through the

development and implementation of an approved 3M Plan

© The two spri g:; specifically identified a3 likely 1o be impacted by KVR's pumping ars Mud Springs and
Lone Mountain Sp ing, which are subjectto water righis held by the Elcheverrys and BLE. R 21 15568, 3522

{identified as wat& right No. "EIW} 2008 R st 3682 37 0 (BLM stipulation). Tha record shows that
tcheverrys did not file a protest against the granting of these zppiications and BLM withdrow Its protest,
"R, at 1379, 1445, 1519, 1735-36, 1012, 314:3-B, 454:20-25, 455.1-8, 471:75-25, 472:1, 483.8-13.

YR a4t 3502-03, 3508, 3610, 3612,

10
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Eureka County argues that ihe State Engineer failed fo consicer the axtent

e

T the weater rights on the two springs likely to be impacted, which according o Eureka
g

(D

County were granied for more than a few gallons/minute. The Court finds that the State
Engireer did not ignore or fail o consider the extent of water rights on these sources,
but instead recognized the evidence that these springs actually produce less water than
is specified in the water right.’® Further, even though the evidence showed that these
springs may produce less than that of the applicable waler righi, the Slale Engineer
corcluded in the Ruling thal KVR would be required to fulfill each waler right to the
axtent of each right.™®

Al the hearing before the State Engineser, KVR's experts testified that there
were several techniques available to mitigate any loss from these springs and wells,
including despening the impacted stockwatering wells, piping water from KVR's
distribution system to the spring area,”™ and adjusting the volume or rate of water
pumped from each of KVR's production welis.”’ The three Kobeh Valley ranchers called
by zureka County as witnesses ezch conceded that mitigation of their valley floor water
rights was possible.”  Eurska County implicitly acknowledged that mitigation could

avoid conflicts with existing water rights by resolving any impacts fo water sources

at 1735-36. Diher evidence in the record shows that these springs were gry &t one point intime. K. at

Foal 5598,
R at 206:10-12, 484:20-25, 4551-8, 471:13-20, 483:11-19, 403:6-13

Mot 314:3-8, 2008 K Tr. Vol IV a1 783145,
“ Eureka County called John Colby (MW Catile Campany), James Etcheverry (on behalf of 3-Bar Rarch),
and Martin Etcheverry {on behaif of the Elcheverry Family Limited Partnershin as owner of Roberis Creek
Ranch) None of the ranchers had protested the applications and only one appealed the Ruling {Eicheverry

Family Limited Partrership). R.at 4542025, 455:1-8, 471.15-25, 493:8-13

-
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under a proposed 3M -Plan®® The Court concludes that the State Engineer's
determination is reasonable, within his field of experiise, and supporied by substantial
evidence in the record.

Eureka- County also argues that pursuant to NRS 533.35370{(Z) and
notwithstanding evidsnce of mitigation polential, the State Engineer is not authorized to
order mitigation of impacts and must deny any applications that could potentially impact
an existing water right. The Court concludes that NRS 533.570(2) does not prevent the
Slate Engineer from granting applications that may impact existing rights if the existing
right can be protecied through mitigation, thus avoiding a conflict with existing rights.

Nevads is one of the driest states in the entire couniry and i is likely that the

I

development of any fulure water nights in Kobeh Valley or for that matier in any other

focation in the Stale of Nevada will have some potential impact on existing water rights

because each new deveicpmeant will necessarnily have 1o uss some transitional siorags

)
{*)

and lower the groundwater table fo capture the perennial vield.® The Court concludes
Nevada law allows the State Engineer to grant subsequent applications even if they may
impact existing rights so long as those existing righis can be made whole through

mifigation.  NRIS BE3.370(2) requires the State bngineer to deny a water right

z@‘

3

application if there is no water available for appropriation in the basin or if the proposed
use conflicts with existing rights. The statute does not regquire the State Engineer {o
deny applications that may impact certain water sources, i the applicant can

successfully mitigate those impacts. NRS 534.110(5) states that "[tlhis section does not

TR Et 232122, 658712, 728°7-11, 3286, 722:16-25, 7234414,

F.oat 204:15-22, 357:21-25, 358:1-11, 35681117, 1088-90.
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iowered at the point of diversion of a prior appropriator, so long as any proteciable

orevent the granting of permits o applicants later in time on the ground that the

diversions under the proposed later appropriations may cause the water level 1o be

oy

interests in existing domestic wells as setforth in NRS 533,024 and the rights of holders

of existing appropriations can be satisfied under such express conditions.” Nothing in

&3]
(.O

33

£ ,,H

Nevada's water law statutes (NRS Ch. 34 prohibits the Slate Engineer from

expressiy conditioning approval of a permil on the submission and approval of a
e

ion plan to protect the rights of prior appropriators. The Nevada Federal District

Court - interpreting Nevada law — has held that the State Engineer "has the Inherent
authority fo condition his aporoval of an application to appropriale based on his
statutory authority to deny applications if they impair existing water rights.”™

Eureka County's interpretation of NRS 533.370(2) advocates a "no impact
rule” which would essentially prevent the Stale Enginesr from allowing the perennial
vield of any Nevada basin to be developed and used by new groundwater applicants
because any new pumping would necessarily draw down the waler table which 18 almost

3

partain to impact other groundwater uses to some degree. Under

i

ureka County's
inferpretation that an impact is necessarily a conflict, no new applications could be
approved even if the resulling impacts o existing rights could be fully mitigated so that
existing users would receive the full measure of their water rights.  In view of the
legislative expressions in NRS 533.024(1)(b), 534.110(4}-(5), and 533.370(2), the Court
concludes Eureka County's stetutory interpretation of NRS 533.370(2) would create a

naar impossibility for the future development of any new groundwater in the State of

Alpine Land & Reservoir Co., 318 F. Supp. at 1478

13-
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Nevada contrary 1o legisialive intent and public policy. The Court concludes that NRS
533.370(2) does not require the Slale Enginesr 10 deny an application if any potential

impacts to existing righis can be mitigated and therefors the State Engineer did not act

arbifrarily, capriciousty, or in violation of Nevada law in conditionally approving KVR's

pplicat
The State Engineer also determined that pumping groundwater in Kobeh
Valley would not conflict with existing rights or domestic wells in Diamond V B
J > b=

KVIR's expert wilnesses lesiified that pumping groundweater in Kebeh Valley would not
affect Diamond Valley water levels. These experis testified that the groundwater levels
in Koben Valley are roughly 100 feet higher than those in Diamond Valley and have not
lowered in response o significant agricultural pumping and water level deciines in

Diamond Valley.? KVR's experts also testified that there is a groundwater flow barrier

stween Kobeh Valley and Diamond Valley.™ Thesa expert conclusions are supported
by several USGS™ reports in the record that conclude, based on the area’s geology and
hydrogeclogy, that the subsurface flow of groundwater from Kobeh Valley to Diamond

3(}

Valley through the alluvium s minimal.”™ and there is no evidence that subsurface

groundwater from the deeper carbonate aquifer is flowing from Kobeh Valley fo

R at 18811415, 215:12-25, 2167148, 242°4-14, 310:9-11: 2000 R. Tr. Vol. IV at B85:13-25. 787.14-25
798:1-6.
TR 121881415, 215 12-25, 216:1-6, 242 4-14; 2000 R, Tr. Vol. IV at 685:20-25, 796.17-24

United States Geological Survey

R, at 3588, One USGS scientist estimated the flow at less than 40 acre-feet annually (fa) through the
alluvium inthe Devil's Gate area. 2008 R Vol Vi al 854,

[,




PAFEZ

LN
HSTREDT JUIDGE

DEFARTMENT 2
PHELINGOLN AND EURELS COUNTIES

ook
La2

BTATE OF NEVADA

AN
PP g
N

[

e
=
ot
Rt
Rl
o
iy
i
-
s
e
g
s
3
%
I
i
sk
1
d
«l
D
bl
ek
it
<
s
x5
pa
,.,
Es

Wi

(R

Diamond Valey. Another report showed that the geological structure separating the
two valleys is rot very permeable. ™ Lastly, KVR's groundwater flow medel showed that
KVR's pumping would not adversely affect Diamond Valley water levels™  This
contradicts Petitioner's asserticn that the State Engineer did not properly take into
account the effect of Kobeh Valley pumping on Diamond Valley.™
The Court finds that this evidence is sufficient to convince @ reasonable

nind that these appiications would not conflict with existing rights or domestic wells In

Diamond Valley, and therefore, the State Engineer’s finding in this regard is supported

by substantial evidence.

o

T
H

he State Engineer likewise determined thatl pumping groundwater in

Kobeh Valley would not conflict with existing rights on Roberts, Henderson, or Vinini

%

Creeks. The evidence before the State Engineer was thal water resourcas in, o
originating from, the surrounding mountain ranges would not be affected by KVR's
pumping because those sources were nol hydraulically connected to the groundwater
aquifer ™ KVR's expert witnesses testified that the flow of those surface water sources
was purely dependent on precipitation, snowmell, and climatic conditions™ and that

groundwater pumping in Kobeh Valley would not affect stream flow in Roberts,

2009 R Vol Vi at 676, 852; 2009 R. Tr. Vo, IV at 796°10-24, 797-14-24; R at 215:20-25,
R, at 168:17-25, 169:1-25, 170:1-2 {citing Low, Dennis James, 1982 Geoloay of Whistler Mountain: R, at
3100-3252).

' R at 310:9-11, 3589-90

ORab 38982, 171817, T2 241, 2425, 17512, 18T 2125, 188112 (Boberts Creek), 181.3-25, 1821
18, (Mend wr on Craek), 189:12-14 (Vindni Creek), 183:18-258 184.2-7, 18918-21 {Pete Hansor Creek), 1050~
1093, 241:18-25, 248:8-13, 34 11-5 (area mouwntain creeks in general)

om st 180:20-25, 182:12-14, 188 21-25, 305214, 312:12-15
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Henderson, or Vinini Creeks because the primary water source for those creeks is not
hydraulically connected 1o the Kebeh Valley groundwater aquifer.” No contrary expert
testimony was presented by Petitioners. The Court finds that the evidence is sufficient
to convince a reasonable mind that these applications would not conflict with existing
rights on Roberts, Henderson, or Vinini Creeks, and therefore, the Stale Engineer’s
finding in this regard is supporied by substantial evidence.

B. Whether The State Engineer Violated Nevada Law By Conditioning The
Approval of KVR's Applications On A 3M Plan Yet To Be Developed.

Eureka County next coniends that the State Engineer’s reliance on a
future monitoring, management and mitigation plan in approving KVR's applications
violates Nevada law. Eureka County argues that because a 3M Plan was not presented
or reviewed at the administrative hearing, neither Eureka County nor any of the cther
protestants were given the opportunity to assess or challenge the plan. Eureka County
offers as well that because no 3M Plan is vet in existence, there is no evidence in the
record to support the State Engineer’s conclusion that a 3M Plan will effectively mitigate
impacts to existing water rights. Eureka County concludes that because the record is
barren of any details of a 3M Plan, the State Enginser's reliance on the yet o be
developed plan in approving the applications is arbitrary, capricious and in viclation of
Nevada law

In support of its argument, Eureka County cites the Nevada Supreme

Court's decision in City of Reno v. Citizens For Cold Springs.” In City of Reno, the city

4 R, at 3591-82, 170:3-8, 187:21-25, 1881 (Roberts Creek), 181.18-23 (Henderson Creek), 18912-17

(Viniri Creek), 169:18-21 (Pete Hanson Creek), 172:25, 1731 2, 179:4-8, 186:18-25 (area mountain creeks
in genma
426 Nev. | 236 P.3d 10 (2010)
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was required by its own municipal code to make a finding “regarding plans to supply
adequate waler services and infrastructure to support the proposed development”
before adopling a master plan amendment and a zoning ordinance.™ Unlike the
municipal code at issue in that case, the Nevada water law statutes require no such
prerequisite with regard 1o a mitigation plan. Further, the respondents in Cify of Reno
argued that the city violated NRS 278.0282(1), which states that “before the adoplion or

. each governing body . . . shall submit the proposed

B

amendment of any master plan
plan or amendment o the regional planning commission.”™  Much like the State
Engineer did here, the cily conditionally approved the master-plan amendments,
exprassly staling that the amendments would not “become effective” until the Regional
Planning Commission approved the amendments.”’  The court affirmed the City's
actions, holding that the City did not violate NRS 278.0282 by conditionally approving
amendments to the Reno Master Plan prior 1o submitting the amendments to the
Regional Planning Commission for review because the master-plan amendments would
only become effective after approval by the Regional Planning Commission. Similatly,
KVR's applications were conditionally granted upon the approval of a 3M Plan fo be
fater submitted to and approved by the State Engineer with input from Eureka County.™
The Court concludes that there is nothing in the State Engineer’s enabling

legislation or the State Engineer’'s policies that preclude him from granting applications

Fd at 17 {discussing former Reno Municipal Code §18.06 404{d)(13{b)).
g at 16,
L

The Court has considered other cases clied by Eureka County in support of their argument and finds that
these cases are not on point and are not persuasive in the instant matter. See San Joaguin Raptor Rescue
Canter v. County of Merced, 1449 Cal. App. 4th 645(2007), 3. Fork Band Council of W, Shoshone v, United

States DO 588 F.3d 718, 727 (9th Cir. 2009),

17
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contingent upon his subsequent review and approval of a 3M Plan to monitor, manage,
and mitigate any impacts (o prior appropriators.  In the absence of such an express
prohibition, and the Petitioners’ failure o overcome the presumption that the Slate
Engineer's interpretation of a stafute is correct,™ the Court will defer to the State
Engineer’s interpretation and administration of the statute. ™

Eureka County also argues that in administrative proceedings before the
State Engineer, the State Engineer is required to provide all parties a full opportunity to
be heard in compliance with basic notions of fair play and due process.” FEureka
County complains that, by the State Engineer's reliance on a 3M Plan that is yet
undeveloped and not part of the administraiive record, the due process righis of all of
the protesiants were violaled. In this regard, Eureka County’s argument appears to he
twotcld: (1) that the Stete Engineer relied upon a non-existent 3M Flan as a basis t©
grant KVR's applications; and {2) that Eureka County and other protestants had no
opporiunity to assess, challenge or otherwise be heard on the merits of a 3 M Plan.®

In Mathews v. Eldridge,” the United States Supreme Court held that due

process is satisfied by giving both parties "a meaningful opportunity to present their

* See Anderson Family Assoc., 124 Nev. at 188, 179 P.3d at 1203 (recognizing that the State Engineer "has
the implied powerto construe the state’s water law provisions and great deference should be given to the
State Engineer's interpretation when it is within the language of thase provisions”™); see also United Stafes.
v. State Engineer, 117 Nev. &t 589, 27 P.3d at 53, Pyramid Lake Paiute Tribe v. Washoe County, 112 Nev,
43, T47-48, 918 P.2d 697, 700 (1998}, Sfate v. Morros, 104 Nev. 709, 713, 760 P.2d 263, 266 {19338).

M Morros, 104 Nev. at 713, 766 P 2d at 266,

“ Revert, 95 Nev. at 787, 603 P.2d at 264,

Enghsh v. City of Long Beach, 35 Gal. 155,
and County Emp. Ret. Sys., 114 Cal. App. 2d
Trustees of Feoria Counfy, 22 111 App. 24 23

158, 217 P.2d 22, 24 (1950} Corcoran v. San Francisco City
738, 745, 251 P.2d 59,63 (19 ) Welch v. County Bd. of Sch.
1,236, 160 N.E.2d 505, 507 ( App. Ct1959)

424 U.5.319, 334, 96 5. Ct. 893, 47 L. Ed. 2d 18 (1976).
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case.” Due process, “unlike some legal rules, is not & technical conception with a fixed
content unrelated to time, place and circumstances.” Rather; “due process is flexibie
and calls for such procedural protections as the particular gifuation demands.”™ The

Nevada Supreme Court has recognized that due process means that “interested parties

are given an ‘opportunity to be heard at a meaningful time and in a meaning

manngr.”

I the instant matter, the Slate Engineer's determination to grant KVR's
applications and permils and condition pumping on his later approval of a 3M Plan is not
inconsistert with basic notions of faimess and a full opportunity to be heard.

Eureka County's meaningful opportunity o participaie in and be heard in
the development of a 3M Plan is expressly set forth in Ruling #6127.°" 1t must be clear
that in order to develop an effective 3M Plan sufficient o meet the Siate Enginser's

approval, KVR, Eureke County, and other interested parties must have sufficient time to
identify the scope of the impacts of mine pumping and to determine how best to mitigate

0 existing rights. The input of Eureka County will obviously be of the most

i
T
&4
&
iy
o

valuable assistence in developing the 2M Plan and that input will be given at the most
meaningful time, during the actual development of the Plan. In the event Eureka County
or other interested persons "fesl aggrieved” by the State Engineer's determination of the

sufficiency of the 3M Plan, the matter may be appealed to district court™ This entire

faar] I . s 3 4 P g~ 1 -~ IR s
 Burfeigh v, State Bar of Nevada, 88 Ney. 140, 145, 843 P.2d 1201, 1204 (1882}
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L0 P30 1033, 1041 (2010) (cuoting Mathews, 424

7 NRS 533 450(1)
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range of participaticn by Eureka County in developing the 3M Plan satisfies ail dus
process afforded by law. The Court therefore concludss that Petitioners’ due process
rights were not viclaled by the State Engineer's approval of the applications subject to
approval of a 3M Plan
The State Engineer granted KVR's applications upon evidence before him

that unappropriated weter was available in Kobeh Valley and that the water could be
appropriated and used by KVR in a mining project without conflict fo existing righis
beczuse exisling rights could be made whole through mitigation. The key to protecting

existing rights will be the 8M Plan which will first serve 1o [dentify impacis and the axtant

¥
3

of those impacts, and second, to develop and impilament mitigation efiorts «
impacted existing rights are made whole. As inferred from the record, test pumping and
analysis of pumping data, as it relates to impacts to existing rights, obviously takes time
to complete. That data will form the basis of a 3M Plan ultimately submitted {o the Sizate

Engineer for approval. The specifics of a 3M Plan not known at the time of the hearings
vill be made known after the dafa is collected and analyzed with input from Eureka
County. The Plan will be submitted to the State Enginesr in all transparency and the
State Engineer must approve the 3M Plan before production pumping is allowed. In the
Courl’s view, that developrental sequence does not viclate the due process rights of

Eureka County or other Pelitioners and the Court so finds.

C. Whether Substantial Evidence Supports The State Engineer's
Determination That A Mitigation Plan Will Be Effective.

Eureka Counly next argues that assuming arguendo that the Stale
Engineer is allowed {o conditionally grant KVR's applications based upon the fulure

drafting of a 3M Plan, there s insufficient evidence in the record (o establish that any

90




1

proposed mitigation would be effectiv Eureka County maintains that because KVR
provided only "minuscule and cursory” information to the State Engineer as to what
mitigation measurss would be undertzken, whether or not such mitigation would be

effective is speculative at best and that the information is insufficient to support the

£

State Engineer’s conclusions

{)

Eureka County points o evidence it presenied at the hearing that suggests
mitigation would be ineflective. Mr. Garaveria, a rancher operating near the proposed
well fleid, testified that in previous experiences where mining operations supplied water
for livestock and wildlife, the water froze in the troughs in cold months and weas
unavailable for the animals. Other ranchers testified that It was essential that stock

waler be disbursed to avoid over-grazing near a single source. Witness John Colby,

prasident of MW Cattle Company, testified that when catile have traveled far to water

P

Ed

caives suffer weight loss which in fum harms business,

boXd

@

sources "o gel a drink” th
Eureka County argues as well that because mitigation efforts may require approval from

the federal government, the provisions of the National Environmental Policy Act
("NEPA") may further complicate the mitigation plan. Finally, Eureka County argues that
KVR's track record in actually implementing mitigation has been poor to date as KVR
failed to mitigate known impacts fo Nichols Spring caused by its test pumping. Eureka
County maintains that at the administrative hearing it produced “a wealth of evidence”
detailing extreme challenges faced by KVR in mitigating impacts to existing rights while
KVR produced no evidence on planned mitigation measures. Eureka County concludss

that the State Engineer's findings on the effectiveness of mitigation to be arbitrary and

capricious and not based on subsiantial evidence.
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KVR counters that substantial evidence supports the Sisle Engineer's
conclusion that any impacts o the water rights to springs and stockwatering wells
iocated on the floor of Kebeh Valley could successfully be mitigated to avoid conflicts (o
those prior rights. KVR recounts the testimony of its experts that the only springs likely
to be impacted near KVR's production wells are Mud Springs and Lone NMountain

Spring.”™ which produce less that one gelion per minute and which apparently have run

dry 2i times.™ KVR's experis testified that any impacts to any stockwatering springs or
wells could be fully mitigated thus fully avoiding conflicts with existing rights.” KVR also

references its mitigation plan entered info with the BLM, the owner of Z2 springs in

Kobeh Valley, which describes potential mitigation meas that KVR would undertake
to meet BLM needs.”™ KVR also argues that because only 1,100 afa of existing rights in

Kobeh Valley are not owned or controlled by KVR, the mitigation requiremants it would
have to undariake would be limited.™

Commenting further on the effectiveness of a miligation plan, KVR
discounts the testimony of Kobeh Valley rancher John Colby regarding dispersed water

saurces avallable for cattle because NMr. Colby was dascribing water sources in the

Simpson Park Mountains which will not be impacted by mine pumpin

| R a2l 1871018, 3555411,

R, st 1379, 1735-368, 1445

o
L

cat 314:3-8, 185:14-7, 2061012,
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Regarding whether Roberts Creek will be affected by mine pumping, KVR

ey
u‘lwwll

contends that Pelitioners did nol provide any expert testimony that Roberts Cresk:

be affectad by mine pumping while KVR's experts testified that because Roberts Crask
ki W

was not hydraulicaily connecled to the groundwaler aguifer, Roberts Creek was unlik

io be affected by mine pumping.”™ Additionally, Martin Etcheverry testified that he could

e
u}g He

springs that are tributaries to Roberts Creek,™

63
D
-

NEEVEEE L

o impac

Well #206 and its possible impacts to Nichols Spring,

o

Concerning KVR's

to KVR, Martin Etcheverry concedead that any loss of flow to Nichols Spring

could be mitigated by a substitute supply of water®’

tanks supplied and installed by KVE at various places on the floor of K

would mitigate impacts to his other water sources.™

Although conflicting evidence was presented at the administrative hearing

regarding whether mitigation efiorts by KVR would be sflective, the Siaste Engineer
fove R o ¥

found that potential impacts {o existing water rights in Kobeh Valley could be mitigated.

Supporting the State Engineer’s finding was the testimony of KVRK's experts and

concession by Pelitioners that mitigation was possible for the potentially affecied

-
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existing rights. It is not the function of the Court to reweigh the svidence s

State Enginser's findings or substitute its judgment for that of the State Engineer. The

Court therefore finds that sufficient evidence was presented to convince a reasonable

mind that any polential impacts caused by mine pumping o exisling rights can be fully

<25, 1851012

Fooal 3591-82, 17 V817, 172211, 2425, 17312, 18721
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miticated.  The Court therefore concludes the. State Engineers delermination is
supporied by substamtial evidence,

0, Whether KVR’s Applications Are Defective InForm And Content.

!

Under Nevada law, any person sesking 1o appropriate public walers, or to
change the place of diversion, manner of use or place of use of waler already

i

appropriated, must first make application to the State Engineer for 2 parmit to do s’

.vh

fion of

&
.m

Such applications must contain “[a] substantially accurate description of the ioc
the place at which the water is to be diverted from its source . .. “.* and must further *

. ba accompanied or followed by such maps and drawings and such other data as may

be prescribed by the State Engineer . " Both new appropriation applications and
change applications ara uirad by the State Enginger to describe the proposed place

of use by legal subdivision.”™ These descriptions must maich the diversion point and

&7

sy

place of use shown on the supporting maps.”™” Nevada law reqguires the Slale Engineer
1o address all of the crucial issues necessary for a full and fair determination of a

nending application,” including ideniifying the place of use and point of diversion. A

A

)]
b
1)
i

decision by the State Engineer that fails (o approprately address crucial s

connected with an application may constitute a manifest abuse of discretion.®

“ NRS 533.325
& NRS 533,335(5).
 NRS 533.350.

%% B st 3583
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Tl at 787, 603 P.2d at 265
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Eureka County maintains that KVR's applications are defective because
(1) the applications fail to accurately describe the place of use; and (2) KVR is unable o
identify all well locations for the project. Regarding the first issue, KVR's applications
identify the place of use as a 90,000 acre area.”” KVR’s plan of operations identifies the
area where the mine will be located and where the water will be put fo beneficial use {0
be approximately 14,000 acres.”” Eureka County maintains that KVR provided no
adeqguate reason supporting a 80,000 acre place of use determination and that the sole
rea aoh for requesting an additional 76,000 acres was to prevent a “hardship” to KV
having to re-apply for a change application in the event place of use needed o
expand.”

In its response, KVR points {o the adminisirative record showing that its
applications comply with Nevada law by describing the place of use by legal subdivisic
and by further depicting the place of use on an accompanying map.” KVR presented
evidence that shows that its Project is a large mine and that the water sought o be
appropriated would be used within the entire mine site.”® KVR concedes that while most

of the water will be put to beneficial use within the 14,000 acre plan of operations

boundary,” some water will be used outside the plan of operations houndary for

~

7 ROA Vol. | at 000133,

s

7

" ROA Vol | at 000093-94,

s

° R at 999-1023, 1943-2294.

* R, at 144:14-19, 861:9-14.

R, at §57:25, 858:1-5, 948, 1003, 1187.
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INTHE SEVENTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF EUREKA

FUREKA COUNTY, a political subdivision of
the Sate of Nevada,

Petitioner,

VS

THE STATE OF NEVADA, EX. REL,
STATE ENGINEER, DIVISION OF WATER
RESOURCES,

Respondent.

CONLEY LAND & LIVESTOCK LLC, a
Nevada limited lability company; LLOYD
MORRISON., an individual,

Petitioners,

VS

THE OFFICE OF THE STATE ENGINEER
OF THE STATE OF NEVADA, DIVISION
OF WATER RESOURCES., DEPARTMENT
OF CONSERVATION AND NATURAL
RESOURCES, JASON KING, STATE
ENGINEER, KOBEH VALLEY RANCH,
LLC, REAL PARTY-IN-INTEREST

Respondents.

POH20020/48532-4644-5295 1
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Case No. CV1108-136
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~ OF THE STATE ENGINEER, DIVISION OF

KENNETH F. BENSON, an individual;
DIAMOND CATTLE COMPANY, LLC, a Case No. CV1108-157
Nevada limited liability company; MICHEL | Dept. No. 2
AND MARGARET ANN ETCHEVERRY
FAMILY, LP, a Nevada registered foreign
limited partnership,

Petitioners,
Vs

STATE ENGINEER OF NEVADA, OFFICE

WATER RESOURCES, DEPARTMENT OF
CONSERVATION AND NATURAL
RESOURCES,

Respondent.

EUREKA COUNTY, a political subdivision of
the State of Nevada, Case No. CV1112-164

Petitioner, Dept. No. 2

VS

THE STATE OF NEVADA, EX. REL.,
STATE ENGINEER, DIVISION OF WATER
RESOURCES,

Respondent.

KENNETH F. BENSON, an individual;
DIAMOND CATTLE COMPANY, LLC, a Case No. CVIT12-165
Nevada limited liability company; and Dept. No. 2
MICHEL AND MARGARET ANN
ETCHEVERRY FAMILY, LP, a Nevada
registered foreign limited partnership,
Petitioners,
&

STATE ENGINEER OF NEVADA, OFFICE
OF THE STATE ENGINEER, DIVISION OF
WATER RESOURCES, DEPARTMENT OF
CONSERVATION AND NATURAL
RESOURCES

Respondents.

NOTICE OF ENTRY OF FINDINGS OF FACT,
CONCLUSIONS OF LAW, AND ORDER DENYING
PETITIONS FOR JUDICIAL REVIEW

TO: ALL PARTIES IN INTEREST

YOU AND EACH OF YOU are hereby notified that on June 13, 2012, the Honorable Dan

L. Papez entered a Findings of Fact, Conclusions of Law, and Order Denying Petitions for

16620.029/4832-4646-5295.1 -2 -
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Judicial Review. A copy of the Findings of Fact, Conclusions of Law, and Order Denying
Petitions for Judicial Review is attached hereto.

AFFIRMATION

Pursuant io NRS 239B.030, the undersigned hereby affirms that this document does not

contain the Persenal Information, as defined by NRS 603A.040, of any person.

e Tl ) I o
Dated: N8 s .20 J#_ PARSONS BEHLE & LATIMER
; 2 ¢ ,"‘\

-

L o

/ j Y fﬁl .
:;,»/ 7/”, v /_;;“’/— flg{;/ P o1 .
By: //«,/{/g = f/ i

Ross E. de Lipkau, NSB No. 1628
John R. Zimmerman, N8B No. 9729
50 West Liberty Street, Suite 750
Reno, NV 89501

Ph: 775.323.1601

Em: rdelipkau@parsonsbehle.com

Francis M. Wikstrom, Pro Hac Vice

UT Bar No. 3462

201 South Main Street; Suite 1800

Salt Lake City, UT 84111

Ph: 801.532.1234

Em: fwikstrom{@parsonsbehle.com
ecf{@parsonsbehle.com

Attorneys for Respondent
Kobeh Valley Ranch, LLC
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CERTIFICATE CF SERVICE

Pursuant to NRCP 5(b), I hereby certify that I am an employee of Parsons Behle &

Latimer, and that on this _‘f{ day of June, 2012, I served a true and correct copy of the foregoing

NOTICE OF ENTRY OF FINDINGS OF FACT, CONCLUSIONS OF LAW, AND

ORDER DENYING PETITIONS FOR JUDICIAL REVIEW via U.S. Mail, at Reno, Nevada,

in a sealed envelope, with first-class postage fully prepaid and addressed as follows:

Theodore Beutel, Esq.

EUREKA COUNTY DISTRICT ATTORNEY
701 S. Main Street

PO Box 190

Eureka, NV 89316

Email: tbeutel.eccda@eurekanv.org

Attorneys for Eureka County

Karen A. Peterson, Esq.

ALLISON & MACKENZIE

402 N. Division Street

Carson City, NV 89702

Email: kpeterson@allisonmackenzie.com

Attorneys for Eureka County

Theresc A. Ure, Esq.
SCHROEDER LAW OFFICES, P.C.
440 Marsh Avenue

Reno, NV 89509

Email: therese(@water-law.com

Attorneys for Benson, Diamond Cattle
Company, and Etcheverry Family

16620.027/4831-2454-9898 1

Bryan L. Stockton,

Senior Deputy Attorney General
NEVADA ATTORNEY GENERAL’S OFFICE
100 North Carsoir Street

Carson City NV 89701

EMail: bstockton@ag.nv.gov

Attorneys for Nevada State Engineer

Gordon H. DePaoli, Esq., and

Dale E. Ferguson, Esq.

WOODBURN AND WEDGE

6100 Neil Road; Suite 500

PO Box 2311

Reno, NV 89505

EMail: gdepaoli@woodburnandwedge.com

Attorneys for Conley Land & Livestock, and
Morrison

YQML&L@ML

Emﬁloyee of Parsons Behle & Latimer




IN THE SUPREME COURT OF THE STATE OF NEVADA

INBICATE FULL CAPTION:

EUREKA CO}JNTY, a political subdivision of No. 61324 Electronically Filed
the State of Nevada; KENNETH F. BENSON, Aug 10 2012 08:33 a.m.

individually, DIAMOND CATTLE DOCKETING SW[&TMdeeman
COMPANY, LLC, a Nevada Limited Liability CIVIL APEleslt.sf Supreme Court
Company; and, MICHEL AND MARGARET

ANN ETCHEVERRY FAMILY, LP, a Nevada
Registered Foreign Limited Partnership,
Appellants,

V.

THE STATE OF NEVADA STATE
ENGINEER; THE STATE OF NEVADA
DIVISION OF WATER RESOURCES; and,
KOBEH VALLEY RANCH, LLC, a Nevada
Limited Liability Company,

Respondents.

GENERAL INFORMATION

All appellants not in proper person must complete this docketing statement. NRAP 14(a). The
purpose of the docketing statement is to assist the Supreme Court in screening jurisdiction,
classifying cases for en banc, panel, or expedited treatment, compiling statistical information
and 1dentifying parties and their counsel.

WARNING

This statement must be completed fully, accurately and on time. NRAP 14(c). The Supreme
Court may 1mpose sanctions on counsel or appellant if it appears that the information provided
1s incomplete or inaccurate. Id. Failure to fill out the statement completely or to file 1t in a
timely manner constitutes grounds for the imposition of sanctions, including a fine and/or
dismissal of the appeal.

A complete list of the documents that must be attached appears as Question 26 on this docketing
statement. Failure to attach all required documents will result in the delay of your appeal and
may result in the imposition of sanctions.

This court has noted that when attorneys do not take seriously their obligations under NRAP 14
to complete the docketing statement properly and conscientiously, they waste the valuable
judicial resources of this court, making the imposition of sanctions appropriate. See KDI Sylvan

Pools v. Workman, 107 Nev. 340, 344, 810 P.2d 1217, 1220 (1991). Please use tab dividers to
separate any attached documents.

Docket 61324 Document 2&)192‘5%%%/30/11



1. Judicial District Seventh Department 2-

County FEureka County Judge Dan L. Papez

District Ct. Case No. CV 1108-157, CV 1112-165, and CV 1202-170

2. Attorney filing this docketing statement:

Attorney Therese A. Ure & Laura A. Schroeder Telephone 775-786-88G0—

Firm Schroeder Law Offices, P.C.

Address 440 Marsh Avenue
Reno, NV 89509

Client(s) Kenneth F. Benson; Diamond Cattle Co., LLL.C, Michel & Margaret Ann Etcheverry
Family, LLP ("Kenneth F. Benson et al.")

If this i1s a joint statement by multiple appellants, add the names and addresses of other counsel and

the names of their clients on an additional sheet accompanied by a certification that they concur in the
filing of this statement.

3. Attorney(s) representing respondents(s):

Attorney Bryan L. Stockton Telephone 775-684-1228

Firm Nevada Attorney General's Office

Address 100 North Carson Street
Carson City, NV 89701-4717

Client(s) State Engineer , State of Nevada, Division of Water Resources

Attorney Ross E. de Lipkau Telephone 775-323-1601

Firm Parsons Behle & Latimer

Address 50 W. Liberty Street, Suite 750
Reno, NV 89501

Client(s) Kobeh Valley Ranch, LL.C

(List additional counsel on separate sheet if necessary)



4. Nature of disposition below (check_all that apply):

[l Judgment after bench trial M Dasmaissal:

[1 Judgment after yury verdict ["1 Lack of jurisdiction

[1 Summary judgment [7] Failure to state a claim

[] Default judgment [ Failure to prosecute

[] Grant/Demial of NRCP 60(b) relief [T Other (specify):

] Grant/Denial of injunction M Divorce Decree:

[[] Grant/Denial of declaratory relief ] Original [ Modification
Review of agency determination [ Other disposition (specify):

5. Does this appeal raise issues concerning any of the following?

[7] Child Custody
[l Venue

[1 Termination of parental rights

6. Pending and prior proceedings in this court. List the case name and docket number
of all appeals or original proceedings presently orpreviously pending before this court which
are related to this appeal:

This case has not previously been before the Nevada Supreme Court.

7. Pending and prior proceedings in other courts. List the case name, number and
court of all pending and prior proceedings in other courts which are related to this appeal
(e.g., bankruptey, consolidated or bifurcated proceedings) and their dates of disposition:

The following cases were consolidated in the Seventh Judicial District Court for the County
of Eureka, and are currently appealed to this court in Supreme Court No, 61324:

- Eureka County v. State of Nevada, ex. rel., State Engineer, Division of Water Resources,
CV 1108-155, June 13, 2012.

- Conley Land & Livestock, LI.C; Lloyd Morrison v. The Office of the State Engineer of the
State of Nevada, CV 1108-156, June 13, 2012.

(See Attached Supplement to Docketing Statement)



8. Nature of the action. Briefly describe the nature of the action and the result below:

Between 2005-2010 Kobeh Valley Ranch ("KVR") filed numerous water use applications to
appropriate water and change water use rights. After administrative hearing, the State
Engineer 1ssued Ruling No. 5966, which was appealed, reversed and remanded by the
Seventh Judicial District Court on due process grounds in Case Nos. CV0904-122 and -123.
On remand, after additional administrative hearing, the State Engineer issued Ruling No.
6127 on July 15, 2011. Appellants filed petitions for judicial review with the Seventh
Judicial District Court and oral argument was held before the court on April 3, 2012. The
district court affirmed the State Engineer's Ruling No. 6127 and the State Engineer's
1ssuance of water use permits, denying the petitions for judicial review. Appellants now
appeal the district court's demal to the Nevada Supreme Court.

9. Issues on appeal. State concisely the principal issue(s) in this appeal (attach separate
sheets as necessary):

1) The State Engineer found that KVR’s applications would conflict with existing water
rights on the floor of Kobeh Valley, including Appellants’ existing water rights, and thus the
State Engineer committed a legal error by granting KVR’s applications. The district court
erred by affirming the State Engineer’s decision and denying Appellants’ petitions for
judicial review.

2) The State Engineer found that KVR’s applications would lower the static water level at
the appropriators' points of diversion, but erred by granting the applications without
complying with the statutory requirement to make findings that the lowering 1s reasonable,
and that the existing rights can be satisfied under express conditions. The district court
erred by affirming the State Engineer’s ruling and denying Appellant’s petitions for judicial
review.

(See Attached Supplement to Docketing Statement)

10. Pending proceedings in this court raising the same or similar issues. If you are
aware of any proceedings presently pending before this court which raises the same or
similar issues raised in this appeal, list the case name and docket numbers and identify the

same or similar 1ssue raised:

The consolidated cases outlined in Question No. 7 herein raise the same or similar issues
and were all appealed to this Court under Supreme Court No. 61324.



11. Constitutional issues. If this appeal challenges the constitutionality of a statute, and
the state, any state agency, or any officer or employee thereof 1s not a party to this appeal,
have you notified the clerk of this court and the attorney general in accordance with NRAP 44

and NRS 30.130?
X< N/A
[1Yes
[] No

If not, explain:

12. Other issues. Does this appeal involve any of the following issues?

[ Reversal of well-settled Nevada precedent (identify the case(s))
<X An issue arising under the United States and/or Nevada Constitutions
[] A substantial issue of first impression

[] An 1ssue of public policy
An issue where en banc consideration is necessary to maintain uniformity of this

~ court's decisions

If so, explain: This appeal alleges, in part, a due process violation under the United
States Constitution. See Question #9 herein, Issue #3.

13. Trial. If this action proceeded to trial, how many days did the trial last?

Was it a bench or jury trial? N/A: oral argument only

14. Judicial Disqualification. Do you intend to file a motion to disqualify or have a
justice recuse him/herself from participation in this appeal? If so, which Justice?

No



TIMELINESS OF NOTICE OF APPEAL

15. Date of entry of written judgment or order appealed from Jun 13, 2012

If no written judgment or order was filed in the district court, explain the basis for
seeking appellate review:

16. Date written notice of entry of judgment or order was served Jun 14, 2012

Was service by:
[1 Delivery

X Mail/electronic/fax

17. If the time for filing the notice of appeal was tolled by a post-judgment motion
(NRCP 50(b), 52(b), or 59)

(a) Specify the type of motion, the date and method of service of the motion, and
the date of filing.

1 NRCP 50(b) Date of filing

[ NRCP 52(b) Date of filing

[[1 NRCP 59 Date of filing

NOTE: Motions made pursuant to NRCP 60 or motions for rehearing or reconsideration may toll the
time for filing a notice of appeal. See AA Primo Builders v. Washington, 126 Nev. , 245
P.3d 1190 (2010).

(b) Date of entry of written order resolving tolling motion

(c) Date written notice of entry of order resolving tolling motion was served

Was service by:
("] Delivery

1 Mail



18. Date notice of appeal filed Jul 12, 2012

If more than one party has appealed frem the judgment or order, list the date each

notice of appeal was filed and 1dentify by name the party filing the notice of appeal:
- Eureka County, Nevada, July 10, 2012

19. Specify statute or rule governing the time limit for filing the notice of appeal,
e.g., NRAP 4(a) or other

NRAP 4(a)

SUBSTANTIVE APPEALABILITY

20. Specify the statute or other authority granting this court jurisdiction to review
the judgment or order appealed from:

(a)
7 NRAP 3A(b)(1) ] NRS 38.205
[] NRAP 3A(b)(2) % NRS 233B.150
"] NRAP 3A(b)(3) [T NRS 703.376

] Other (specify)

(b) Explain how each authority provides a basis for appeal from the judgment or order:

NRS 233B.150 provides: "An aggrieved party may obtain a review of any final judgment of
the district court by appeal to the Supreme Court. The appeal shall be taken as in other civil
cases." Here, Appellants petitioned the district court for judicial review of an administrative
ruling. Appellants' petitions were denied by the district court and are thus "aggrieved."
Appellants now appeal the district court's final judgment denying their petitions to the
Nevada Supreme Court.



21. Last all parties involved in the action or consolidated actions in the district court:
(a) Parties:
Kenneth F. Benson; Diamond Cattle Co., LL.C; Michel and Margaret Ann
Etcheverry Family, LP; Eureka County, Nevada; Conley Land & Lavestock, LLC;
Lloyd Morrison; State of Nevada, State Engineer, Division ¢f Water Resources;
Kobeh Valley Ranch, LLC-

(b) If all parties in the district court are not parties to this appeal, explain in detail why
those parties are not involved in this appeal, e.g., formally dismissed, not served, or
other:

Conley Land & Lavestock, LLC and Lloyd Morrison are not parties to this appeal
because they did not file notices of appeal and they are not respondents.

22. Give a brief description (3 to 5 words) of each party's separate claims,
counterclaims, cross-claims, or third-party claims and the date of formal
disposition of each claim.

Benson/Diamond Cattle/Etcheverry/Eureka County/Conley/Morrison: State Engineer
Ruling No. 6127 and the 1ssuance of water use permits should be reversed. Denied by
district court on June 13, 2012.

State Engineer/Kobeh Valley Ranch: State Engineer Ruling No. 6127 and the 1ssuance
of water use permits should be affirmed. Granted by district court on June 13, 2012.

23. Did the judgment or order appealed from adjudicate ALL the claims alleged
below and the rights and liabilities of ALL the parties to the action or consolidated
actions below?

Xl Yes
M No

24. If you answered "No" to question 23, complete the following:

(a) Specify the claims remaining pending below:
N/A



(b)-Speciiy the parties remaining below:
N/A

ey Did the district court certify the judgment or order appealed from as a final judgment
pursuant to NRCP 54(b)?

1 Yes
(7] No

(d) Did the district court make-an express determination, pursuant to NRCP 54(b), that
there 18 no just reason for delay and an express direction for the entry of judgment?

M Yes
1 No

25. If you answered "No" to any part of question 24, explain the basis for seeking
appellate review (e.g., order is independently appealable under NRAP 3A(b)):
N/A because #24 1s N/A

26. Attach file-stamped copies of the following documents:

e The latest-filed complaint, counterclaims, cross-claims, and third-party claims

e Any tolling motion(s) and order(s) resolving tolling motion(s)

e Orders of NRCP 41(a) dismissals formally resolving each claim, counterclaims, cross-
claims and/or third-party claims asserted in the action or consolidated action below,
even if not at 1ssue on appeal
Any other order challenged on appeal
Notices of entry for each attached order



VERIFICATION

I declare under penalty of perjury that I have read this docketing statement, that
the information provided in this docketing statement is true arnd complete to the
best of my knowledge, information and belief, and that I have attached all required
documents to this docketing statement.

Kenneth F. Benson et al. Schroeder Law-Offices, P.C.

Name of appellant Name of counsel of ecord

Aug 9, 2012 i vj/ ‘””’

Date Signature of counsel of record
NSB# /0255

Multnomah County, Oregon
State and county where signed

CERTIFICATE OF SERVICE

I ceriify that on the 9th day of August ,2012 , T served a copy of this

completed docketing statement upon all counsel of record:

[ 1 By personally serving it upon him/her; or

By mailing 1t by first class mail with sufficient postage prepaid to the following
address(es): (NOTE: If all names and addresses cannot fit below, please list names
below and attach a separate sheet with the addresses.)

Bryan L. Stockton, Attorney for Nevada State Engineer

Ross E. de Lapkau, Attorney for Kobeh Valley Ranch

John R. Zimmerman, Attorney for Kobeh Valley Ranch

Francis M. Wikstrom, Attorney for Kobeh Valley Ranch

Karen A. Peterson, Attorney for Eureka County

Jenmifer Mahe, Attorney for Eureka County

Theodore Beutel, Attorney for Eureka County

Dale E. Ferguson, Attorney for Conley Land & Livestock and Lloyd Morrison
Gordon H. DePaoli, Attorney for Conley Land & Livestock and Lloyd Morrison
William E. Nork, Settlement Judge

Dated thas  9th day of August, ,2012

i [

Signature




SUPPLEMENT TO DOCKETING STATEMENT (CIVIL APPEAL)
3. Attorney(s) representing respondent(s) (continued)
Additional Counsel

Attorney:  Francis M. Wikstrom Telephone: 801-532-1234
Firm: Parsons Behle & Latimer
Address: 201 South Main Street, Suite 1800
Salt Lake City, UT 84111
Client(s): Kobeh Valley Ranch, LI.C

7. Pending and prior proceedings in other courts (continued)

- Kenneth F. Benson; Diamond Cattle Co. LL.C; Michel and Margaret Ann
Etcheverry Family LLP v. State Engineer of Nevada, CV 1108-157, June 13, 2012.

- Eureka County v. State of Nevada, ex. rel., State Engineer, Division of Water
Resources, CV 1112-164, June 13, 2012.

- Kenneth F. Benson; Diamond Cattle Co. LL.C; Michel and Margaret Ann
Etcheverry Family L.P v. State Engineer of Nevada, CV 1112-165, June 13, 2012.

- Kenneth F. Benson; Diamond Cattle Co. LLL.C; Michel and Margaret Ann
Etcheverry Family P v. State Engineer of Nevada, CV 1202-170, June 13, 2012.

9. Issues on appeal (continued)

3) The State Engineer must limit its decision to the evidence in the record. Here,
the State Engineer’s reliance on a mitigation plan that was not entered in the record
in approving KVR’s applications was an error that denied Appellants their due
process right to address the mitigation plan at hearing. The district court erred by
denying Appellants’ petitions for judicial review and holding that Appellants’ due
process rights were not violated because Eureka County (a different party) would
be given the opportunity to participate in development of the mitigation plan.

4) The State Engineer found that the 90,000 acre place of use described in KVR’s
applications was proper, although KVR’s plan of operations identifies only a
14,000 acre place of use for mining purposes, because KVR proposed to use water
outside the 14,000 acre boundary for dust control and environmental mitigation
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purposes. It was an error of law for the State Engineer to approve the proposed
place of use, and it was an error for the district court to deny Appellants’ petitions
for judicial review, because the applications and permits at issue do not allow KVR
to use water for dust suppression or environmental mitigation purposes (they are
_limited to mining; milling and dewatering).

5) KVR conceded that Ruling No. 6127 requires that all permits contain the
condition that excess Diamond Valley water must be returned to the groundwater
aquifer in Diamond Valley, and KVR does not object to that term being added to
the permits. The district court erred by denying Appellants’ petitions for judicial
review and affirming the State Engineer’s issuance of permits that failed to include
that condition, especially when the parties agreed on that issue.

Certificate of Service (continued)

The completed docketing statement was served upon all counsel of record by
mailing it by first class mail with sufficient postage prepaid to the following
addresses:

Karen A. Peterson
Jennifer Mahe

402 North Division Street
Carson City, NV 89703

Bryan L. Stockton
100 North Carson Street
Carson City, NV 89701-4717

Ross E. de Lipkau

John R. Zimmerman Theodore Beutel
50 W. Liberty Street, Suite 750 701 South Main Street
Reno, NV 89501 PO Box 190

Francis M. Wikstrom
201 South Main Street, Suite 1800
Salt Lake City, UT 84111

Dale E. Ferguson

Gordon H. DePaoli
Woodburn and Wedge
6100 Neil Road, Suite 500
Reno, Nevada 89511
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Eureka, NV 89316

William E. Nork, Settlement Judge
825 W. 12th Street
Reno, NV 89503



