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of 11,300 acre-feet."’” Benson-Etcheverry also argue that the permits to change

L | existing irrigation rights allow KVR to divert more that the consumptive use amount of

2 the existing right. This assertion is also incorrect because while the permits were
] approved for the full amount of the existing irrigation water right, ’they expressly state
. that only the consumptive use amount of the existing right may be diverted."® This
6 || language is based on NRS 533.3703, which allows the State Engineer to consider the
7 || consumptive use amount of an existing water right and the consumptive use amount of
81 the proposed change to determine if the change complies with NRS 533.370(2). Here,
? KVR is switching from a use that is only partially consumptive (irrigation) to one that is
i(l) fully consumptive (mining and milling). Accordingly, to avoid an increase in the amount
12 of water actually consumed by the water right, the State Engineer is allowed to limit the

DEPARTMENT 2
WHITE PINE, LINCOLN AND EUREKA COUNTIES

13 | proposed new use to the consumptive use amount of the existing right."® The permits

DAN L. PAPEZ

DISTRICT JUDGE
STATE OF NEVADA

14 | also state that KVR may divert more water if it shows the State Engineer that the

15 additional diversion is non-consumptive, but this language does not allow KVR to divert

:
O
5
3
&)
:

more than the consumptive use amount.'® Therefore, because the permit terms limit
KVR to the consumptive duty of the existing irrigation water rights, the Court concludes

that Benson-Etcheverry's contention is incorrect.

20 Benson-Etcheverry argue that the State Engineer erred by not expressly

21 stating in the permits that the 3M Plan must be prepared with input from Eureka County

2z as set forth in the Ruling. The Court concludes that Benson-Etcheverry do not have the

23

24 1 "7 See e.g., ROA SE at 273-82, 430-661.
25 || V78 gee e.g., ROA SE at 453.

26 | 179 R at 3603; NRS 533.3703.

80 See e.g., ROA SE at 453,
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standing to raise this issue because it affects Eureka County only. Further, even if
Benson-Etcheverry had standing, the Court concludes that the permits remain subject to
the terms of the Ruling, and therefore, the failure to include this term in the permits is
not an error.

lll. Conley-Morrison Assignment Of Error,

A. Whether The State Engineer Violated The Provisions Of NRS 533.325 By
Acting On Change Applications Pending New Appropriations.

This issue was addressed by the Court supra in Section 1l (J) pp. 46-50 of
the Court’'s Findings, Conclusions and Order. The conclusions and/or findings made
therein are hereby affirmed and adopted as though fully set forth here. For the reasons
stated therein, the Court concludes that the State Engineer did not exceed his authority
by accepting, noticing, reviewing, and acting on the applications in sequence in the
same proceeding.

IV. Benson-Etcheverry Assignment Of Error.

A. Whether Ruling #6127 Was Arbitrary, Capricious, Not Supported By
Substantial Evidence, Contrary To Law, And Made Without Due Process of

Law.

Benson-Etcheverry assigns error to issues previously discussed in this
Order as follows: (1) KVR's applications conflict with existing rights; (2) State Engineer’s
reliance on non-existent 3M Plan; (3) reliance on non-existent 3M Plan denies due
process rights; (4) applications fail to adequately describe points of diversion and place
of use; (5) interbasin transfer not environmentally sound; (6) determination that water
withdrawal from Kobeh Valley would not impact Diamond Valley rights; (7) reliance on
KVR's model; (8) place of use exceeds State Engineer's authority; (9) applications

delayed pending USGS Interbasin Water Flow Study.
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With the exception of USGS Water Flow Study Issue, each of Benson-
1 | Etcheverry’s claimed errors have been discussed, analyzed and ruled upon in the

2 Fureka County segment of this Order. The Court therefore affirms and adopts those

’ findings as though fully set forth here.
B. Whether the State Engineer Should Have Delayed Consideration Of

5 KVR’s Applications Pending Completion Of A USGS Interbasin Water Flow
6 Study.

7 Benson-Etcheverry argue that the State Engineer should delay approval of
8 KVR’s application until after completion of a USGS study regarding interbasin flows.
° They allege that this study is currently scheduled to be published some time in 2013.""
1(1) The Court concludes that the State Engineer’s decision to act on KVR's application is
12 || supported by substantial evidence and nothing requires the State Engineer to postpone

DEPARTMENT 2
WHITE PINE, LINCOLN AND EUREKA COUNTIES

13 || action on KVR's applications in this case. The record shows that numerous USGS
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14 reports from the 1940s to 2007 were submitted along with extensive testimony about the

15
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findings made in those reports."® Further, KVR testified that it would incorporate any

future USGS or other data into the 3M Plan.'®®

Public policy also weighs in favor of the State Engineer’s decision to act

on KVR'’s applications instead of postponing action while awéiting a future USGS study.
20 || The USGS is continuously studying water resources in Nevada’s hydrographic basins.

21 | The record shows that in 1983 this same issue was raised by citizens of Diamond Valley

22
as a reason for postponing applications to appropriate in Kobeh Valley for the same
23
24
25 ®1 Benson-Etcheverry Opening Br. at 32.
26 822009 R. Vol. IV at 872:10-22, 874:1-25, 875:1-16, 657-1115, Rat 175:4-11, 192:19-24, 215:17-20, 239:22-

25, 319:12-18, 365:8-11, 384:11-13, 398:3-6.
83 R at 141:15-21, 143:2-10.
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mine.’®® The State Engineer at that time acknowledged the citizens’ concerns about the
need for more hydrogeologic studies, but recognized that such studies are expensive
and time-consuming and would lead to delay of pending applications in every basin in
the State.™®® Accordingly, the Court concludes that the State Engineer was not required
to postpone action on KVR's applications and finds that his decision not to postpone
action in this case is supported by substantial evidence.

The Court having considered, analyzed, discussed and issued its findings
and conclusions as to the issues raised in the respective Petitions For Judicial Review;
and

Good cause appearing;

IT IS HEREBY ORDERED that Petitioner's respective Petitions For
Judicial Review are HEREBY DENIED.

DATED this ’6.{“‘2 day of Juns, 2012.

N

DISTRICT JUDGE

184 R, at 3030:2-13.
85 R at 3057:5-24.
-59-

JA6944



FiLED

JuL 102012

Eygelin Cﬁﬂ&ty Cle
By, : '

IN THE SEVENTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF EUREKA

EUREKA COUNTY, a political
subdivision of the State of Nevada,

Petitioner, Case No.: CV1108-155
Dept. No.: 2

VS.

THE STATE OF NEVADA, EX. REL,,

STATE ENGINEER, DIVISION OF
WATER RESOURCES, and KOBEH
VALLEY RANCH, LLC, a Nevada
limited liability company,

F-Mail Address: law@allisnnmackenzie.com

402 North Division Street, P/0. Box 646, Carson City; NV 89702
Telephone: (775) 687-0202 Fax: (775)-882-7918

ALLISON, MacKENZIE, PAVLAKIS, WRIGHT & FAGAN, LTD.
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Respondents. /
EUREKA COUNTY,
a political subdivision of the State of Nevada,
Petitioner, Case No.: CV1112-164
V8. Dept. No.: 2

THE STATE OF NEVADA, EX. REL.,
STATE ENGINEER, DIVISION OF
WATER RESOURCES, and KOBEH
VALLEY RANCH, LLC, a Nevada
limited liability company,

Respondents. /

NOTICE OF APPEAL
NOTICE IS HEREBY GIVEN, that EUREKA COUNTY, a political subdivision of the State

of Nevada, Petitioner above-named, by and through its counsel, ALLISON, MacKENZIE,
PAVLAKIS, WRIGHT & FAGAN, LTD. and THEODORE BEUTEL,. ESQ., the EUREKA

RECEIVED
JUL 102012 -1-
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F-Mail Address: Taw@allisonmackenzie.com

402 North Division Street, P.O. Box 646, Carson City, NV 89702
Telephone: (775) 687-0202 Fax: (775).882-7918

ALLISON, MacKENZIE, PAVLAKIS, WRIGHT & FAGAN, LTD.

1] COUNTY DISTRICT ATTORNEY, hereby appeals to the Supreme Court of Nevada from the final
Findings of Fact, Conclusions of Law, and Order Denying Petitions for Judicial Review entered in
this action on the 13 day of June, 2012.

DATED this ___‘_Q__ day of July, 2012.

ALLISON, MacKENZIE, PAVLAKIS,
WRIGHT & FAGAN, LTD,

KAREN A. PETERSON, ESQ.

Nevada State Bar No. 0366

JENNIFER MAHE, ESQ.

Nevada State Bar No. 9620

402 North Division Street

Carson City, NV 89703

Telephone: (775) 687-0202

Facsimile; (775) 882-7918

-and-

EUREKA COUNTY DISTRICT ATTORNEY
701 South Main Street

13 P.O. Box 190
Eurcka, NV 89316
14 Telephone: (775)237-5315

Facsimile; (775) 237-6005

y 1 f ;\T\fﬂ
{f‘}rH AARE
16 C LV el
By:

17 THEODORE BEUTEL, ESQ.
Nevada State Bar No. 5222

Attorneys for Petitioner,
19 EUREKA COUNTY
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ALLISON, MacKENZIE, PAVLAKIS, WRIGHT & FAGAN, LTD.
402 North Division Street, P.O. Box 646, Carson City, NV 89702

Telephone: (775) 687-0202 Fax: (775) 882-7918

F-Mail Address lawi@allisonmackenzie.com
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SEVENTH JUDICIAL DISTRICT COURT
COUNTY OF EUREKA, STATE OF NEVADA

AFFIRMATION
Pursuant to NRS 239B.030

The undersigned does hereby affirm that the preceding document, filed in case
numbers: CV1108-155 and CV1112-164

v Document does not contain the social security number of any person

-OR-
O Documenit contains the social security number of a person as required by:
o A specific state or federal law, to wit:

(State specific state or federal 1a’W)

=)~

o For the administration of a public program
-or-

0 For an application for a federal or state grant

»01‘-
o Confidential Family Court Information Sheet
(NRS 125.130, NRS 125.230 and NRS 125B.055)

Date: July{© , 2012.

EUREKA COUNTY DISTRICT ATTORNEY
701 South Main Street

P.O. Box 190

Eureka, NV 89316 ‘

Telephone: (775) 237-5315

Facsimile: (775)237-6005

By: 4%&“&

THEODORE BEUTEL, ESQ.
Nevada State Bar No. 5222

Attorneys for Petitioner,
EUREKA COUNTY
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ALLISON, MacKENZIE, PAVLAKIS, WRIGHT & FAGAN, LTD.

402 North Division Street, P:O, Box 646, Carson City, NV 89702

Telephone: (775) 687-0202 Fax: (775)882-7918

F-Mail Address iawiallisanmackenzie com

k.

CERTIFICATE OF SERVICE

‘ ____ Pursuant to NRCP Rule 5(b), I hereby certify that I am an employee of ALLISON,
MacKENZIE, PAVLAKIS, WRIGHT & FAGAN, LTD., Attorneys at Law, and that on this date I
caused the foregoing docuiment to be served to all parties to this action by:

v Placing a true copy thereof in a sealed postage prepaid envelope, first class mail, in
the United States Mail in Carson City, Nevada [NRCP 5(b)(2)(B)]

Via electronic transmission

Hand-delivery [NRCP 5(b)(2)(A)]

Bryan L. Stockton, Esq.
Attorney General’s Office
100 North Carson Street
Carson City, NV 89701

Ross E. de Lipkau, Esq.

John R. Zimmetman, Esq,
Francis Mark Wikstrom, Esq.
Parsons Behle & Latimer

50 West Liberty Street, Suite 750
Reno, Nevada 89501

Laura A. Schroeder, Esq.
Therese A. Ure, Esq. _
Schroeder Law Offices, P.C.
440 Marsh Avenue

Reno, Nevada 89509

Gordon H. DePaoli, Esq.
Dale E. Ferguson, Esq.
Woodburn and Wedge
6100 Neil Road, Suite 500
Reno, NV 89511

Alan K. Chamberlain
Cedar Ranches, LLC
948 Temple View Drive
Las Vegas, NV 89110

B.G. Tackett
915 L Street, Suite C, Box 319
Sacramernito, CA 95814

Gene P. Etcheverry

Lander County

315 South Humboldt Street
Battle Mountain, NV 89820

DATED this 10" day of July, 2012,

ANCY FON 'JFNOT |
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ALLISON, MacKENZIE, PAVLAKIS, WRIGHT & FAGAN, LTD.

402 North Division Street, P.O. Box 646, Carson City, NV 89702

Telephone: (775) 687-0202 Fax: (775) 882-7918

E-Mail Address: law@allisonmackenzie.com
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CERTIFICATE OF SERVICE

: Pursuant to NRCP Rule 5(b), I hereby certify that I am an employee of ALLISON,
MacKENZIE, PAVLAKIS, WRIGHT & FAGAN, LTD., Attorneys at Law, and that on this date 1

caused the foregoing document to be served to all parties to this action by:

v Placing a true copy thereof in a sealed postage prepaid envelope, first class mail, in
the United States Mail in Carson City, Nevada [NRCP 5(b)(2)(B)]

Via electronic transmission

o Hand-delivery [NRCP 5(b)(2)(A)]
Bryan L. Stockton, Esq.

Attorney General’s Office

100 North Carson Street

Carson City, NV 89701

Ross E. de Lipkau, Esq.

John R. Zimmerman, Esq.
Francis Mark Wikstrom, Esq.
Parsons Behle & Latimer

50 West Liberty Street, Suite 750
Reno, Nevada 89501

Laura A. Schroeder, Esq.
Therese A. Ure, Esq.
Schroeder Law Offices, P.C.
440 Marsh Avenue

Reno, Nevada 89509

Gordon H. DePaoli, Esq.
Dale E. Ferguson, Esq.
Woodburn and Wedge
6100 Neil Road, Suite 500
Reno, NV 89511

Alan K. Chamberlain
Cedar Ranches, LLC
948 Temple View Drive
Las Vegas, NV 89110

B.G. Tackett
915 L Street, Suite C, Box 319
Sacramento, CA 95814

- Gene P. Etcheverry

Lander County
315 South Humboldt Street
Battle Mountain, NV 89820

DATED this 10™ day of July, 2012.

A
/(ANCY FONCJ

4-
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i SCHROEDER LAW OFFICES, P:C.
: ,INevada State Bar #3 ’59’5

{| Reno; ..evadd 89569 1515

: PHONE (775) 786-8800; FAX: (877): 600-4971
4 | counsel@water-law.com.

.Attomeys fm the P 'ztzonef $ I\ mmtle Benson,

Michel and Margu., ei'A}m f,hever: y Family LP

not contain the social security

5

6

7 it Affirmation; This document does
8 | number of any person.

. :

IN THE SEVENTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

10 IN AND FOR. THE COUNTY QOF EUREKA
11
12 | EUREKA COUNTY; 2 political subdivision of . _
the State of Nevada, Case No.: CV1108-155

13 | o
o Petitionier, Case No.: CVI112-164
14 .

’ V8. Dept, No.: 2
15 _

STATE OF NEVADA, EX. REL., STATE :
16 | ENGINEER, DlVISION OF WATER RESOURCES,

17 | Respondént.

| CONLEY LAND & LIVESTOCK, LL.C, a Nevada,

19 1 Limited Liability Company, ILOYD MORRISON Case No,: CV1108-156
, an individual, :
20 o Dept. No.: 2
Pétitionets, '

OFFICE OF THE STATE ENGINEER OF THE.

23 || STATE OF NEVADA, DIVISION OF WATER

I RESOURCES, DEPARTMFNT OF

24 CONSERVATION AND NATURAL RESOURCES,
JASON KING, STATE ENGINEER, KOBEH

25 | VALLEY RANCH, LI.C, Real Pariy in Interest,

R S b v ey e

X

26 | Respondents.

ORGSO TAY }

Page 1- PETITIONERS BENSON; DIAMOND CATTLE CO., AND ETCHEVERRY FAMILY LP’S NOTICE
OF APPEAL

ST o ) . 440 Marsh Avenue
) ESEE@E?EE., Reno, NV 89508

PHONE (775) 786-8800 FAX (877) 600-4971
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KENNETH F. BENSON, an individual, DIAMOND
CATTLE COMPANY, LLC, a Nevada Limited
Liability Company, and MICHEL AND
MARGARET ANN ETCHEVERRY FAMILY, LP a
Nevada Registered Foreign Limited Partnership,

Petitioners,
vs.
STATE ENGINEER, OF NEVADA, OFFICE OF
THE STATE ENGINEER, DIVISION OF WATER
RESOURCES, DEPARTMENT OF
CONSERVATION AND NATURAL RESOURCES,

Respondent.

Case No.: CV1188-157
Case No.: CV1112-165—
Case No.: CV1202-170

Dept. No.: 2

NOTICE OF APPEAL

Notice is hereby given that Petitioners Kenneth F. Benson (“Benson”), Diamond Cattle

Company, LLC (“Diamond Cattle”), and Michel and Margaret Ann Etcheverry Family, LP

(“Etcheverry”), collectively referred to herein as “Petitioners,” by and through their attorneys of

record, Schroeder Law Offices, P.C., hereby appeals to the Supreme Court of Nevada from the

Findings of Fact, Conclusions of Law, and Order Denying Petitions for Judicial Review, entered

in this action on the 13th day of June, 2012.
DATED this 11th day of July, 2012.

SCHROEDER LAW OFFICES, P.C.

. |fine

Laura A. Schroeder, NSB #3595

Therese A. Ure, NSB #10255

440 March Ave., Reno, NV 89509

Phone: (775) 786-8800

Email: counsel@water-law.com

Attorneys for the Petitioners Kenneth F. Benson,
Diamond Cattle Company, LLC, and

Michel and Margaret Ann Etcheverry Family

LP

{PO226604; 1165.00 TAU }

Page 2- PETITIONERS BENSON, DIAMOND CATTLE CO., AND ETCHEVERRY FAMILY LP’S NOTICE

OF APPEAL

J SCHROEDER
A AW OFFICES, P.C.

440 Marsh Avenue
Reno, NV 89509
PHONE (775) 786-8800 FAX (877) 600-4971
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STATE OF NEVADA

DEPARTMENT OF CONSERVATION AND NATURAL RESOURCES

DIVISION OF WATER RESOURCES

In the Matter of Application Nos.:

70181, 70819,
70824, 70825,
72697, 72698,
73549, 73550,
75980, 75981,
75986, 75987,
75992, 75993,
75998, 75999,
76004, 76005,
76364, 76365,
76744, 76745,

70820, 70821,
70826, 70827,
73545, 73546,
73551, 73552,
75983, 75983,
75988, 75989,
75994, 75995,
76000, 76001,
76006, 76007,
76483, 76484,
76746, 76802,

70822,
72695,
73547,
74587,
75984,
75990,
75996,
76002,
76008,
76485,
76803,

70823,
72696,
73538,
75979,
75985,
75991,
75997,
76003,
76009,
76486,
76804,

76805, 76989 and 76990 to appropriate the
public waters of an underground source
within Kobeh Valley Hydrographic Basin
(#139) , Diamond Valley Hydrographic Basin
(#153) and Pine Valley Hydrographic Basin

(#053) .

VOLUME

Reported by:

I - TRANSCRIPT OF PROCEEDINGS

PUBLIC HEARING

MONDAY, OCTOBER 13, 2008

CARSON CITY, NEVADA

CAPITOL REPORTERS

Certified Shorthand Reporters

BY: MARY E. CAMERON, CCR, RPR
Nevada CCR #98

410 East John Street, Ste. A

Carson City, Nevada 89706

(775) 882-5322

CAPITOL REPORTERS (775) 882-5322

Capitol Reporters

1

(775) 882-5322
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private property. It's just not a good deal and we are going
to be dried up and I don't know what we're going to do after
that.

One thing I wanted to ask. What is the law, you
probably can't tell me now, what is the law that protects
private property when someone comes in within feet of your
private property to drill a well? Do they have the right to
come within feet of your private property? I don't know.

I'd like to have that answered. Can you answer
that?

HEARING OFFICER WILSON: We generally do not
answer any public comment questions. Deputy State Engineer
King, would you like to say something?

MR. KING: We're guided by the statutes and one
of the many criteria we have to look at when we're deciding
whether to approve or deny an application is whether or not
approving an application will have an adverse impact on
existing water rights. It doesn't get into any sphere of
influence or anything like that.

Will this new appropriation if we permit it, is
it going to injure existing water rights. It is a mandate to
us that we have to protect existing rights.

HEARING OFFICER WILSON: I'll just add, there's
nothing in our water law about where you can drill a well.

MR. ETCHEVERRY: If it's within feet of private

Capitol Reporters 1 (775) 882-5322

40
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MR. ETCHEVERRY: No, these are in Kobeh Valley.
I wouldn't be so concerned if all these wells were spread out
within 25, 30 miles of us, but when you have six wells right
on top of you it's like a knife about ready to come and stab
you.

MR. FELLING: Mr. Etcheverry, in the Roberts
Creek area, do you have groundwater rights in that area at
all?

MR. ETCHEVERRY: Yes, we do, right next to the
headquarters, right there we have a stockwater well.

MR. FELLING: In the area of Roberts Creek and
where your home ranch is I guess or your home, you said you
had rights on 100 springs, or you were worried about 100
springs. Do you have rights on those springs?

MR. ETCHEVERRY: Well, we have rights. In our
name?

MR. FELLING: Claims of vested rights?

MR. ETCHEVERRY: Yes, we do. I don't know
exactly how many, but I know there's over 100 springs in
there.

HEARING OFFICER JOSEPH-TAYLOR: Is that on a
grazing allotment or on private property?

MR. ETCHEVERRY: Both, the majority on the
grazing.

HEARING OFFICER WILSON: Thank you, sir.

Capitol Reporters 14 (775) 882-5322

2

JA6954



STATE OF NEVADA

DEPARTMENT OF CONSERVATION AND NATURAL RESOURCES

DIVISION OF WATER RESOURCES

In the Matter of Application Nos.:

70181, 70819, 70820,
70824, 70825, 70826,
72697, 72698, 73545,
73549, 73550, 73551,
75980, 75981, 75983,
75986, 75987, 75988,
75992, 75993, 75994,
75998, 75999, 76000,
76004, 76005, 76006,
76364, 76365, 76483,
76744, 76745, 76746,

70821,
70827,
73546,
73552,
75983,
759889,
75995,
76001,
76007,
76484,
76802,

70822, 70823,
72695, 72696,
73547, 73538,
74587, 75979,
75984, 75985,
75990, 75991,
75996, 75997,
76002, 76003,
76008, 76009,
76485, 76486,
76803, 76804,

76805, 76989 and 76990 to appropriate the
public waters of an underground source
within Kobeh Valley Hydrographic Basin
(#139), Diamond Valley Hydrographic Basin
(#153) and Pine Valley Hydrographic Basin

(#053) .

VOLUME IV - TRANSCRIPT OF PROCEEDINGS

PUBLIC HEARING

THURSDAY,

Reported by:

OCTOBER 16, 2008

CARSON CITY, NEVADA

CAPITOL REPORTERS

Certified Shorthand Reporters

BY: MARY E. CAMERON, CCR, RPR
Nevada CCR #98

410 East John Street, Ste. A

Carson City, Nevada 89706

(775) 882-5322

CAPITOL REPORTERS (775) 882-5322

Capitol Reporters 6

54 (775) 882-5322
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stated, I was contacted in January of last year by General
Moly, agreed to go to work for them. Through the period of
March of last year --

Q. Excuse me. Let's identify the slide with the
number 18 in the lower right-hand corner.

A. Okay. The narrative originally was numbered
numbers 1 through 28 but I inserted Dr. Chamberlain's
excerpts and that changed the numbering, so now this is
number 18. Do you want copies of this? I have them. I have
14 copies.

HEARING OFFICER WILSON: I can read fine on the
screen for myself.

MR. MILLER: I'd like to have a copy actually.

MR. FELLING: If we're going to refer to these
slides by number, then if we want to go back and question it,
it might be easier if we had copies.

THE WITNESS: I apologize. These copies were
made back in Blue Diamond, and as I mentioned, they're
numbered 1 through 28 and some of those because of the nature
of power point and graphics they don't show up, but today I
will change that numbering system, so I have to inconvenience
you by changing the numbers down at the bottom. This is .
slide number two of my original which is now slide number 18
that's shown above.

Overall my objective was to assist in the

Capitol Reporters . (775) 882-5322

29
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development of a water supply for the mine. Now, based on a
lot of experience in Nevada, it's one thing to go get that
water. It's another thing to get that water without
unacceptable levels of adverse impacts.
BY MR. De LIPKAU:

Q. How much water were you seeking?

A. 11,000 plus acre feet. By plus I mean
11,300 acre feet. Like I say, it's one thing to get that
water. You can go out and drill a well in the ground and
start pumping it and then you can spend the next decade of
your life fighting over the impacts of it.

Knowing that that's the situation I try to do my
best to see to it that all those considerations are taken
into account up front so that when you put those production
wells in the ground you've got a reasonable certainty of how
that well and that well field is going to respond.

Now, of course you can't state with absolute
scientific certainty how it's going to perform until the
wells are in the ground, the lines are all hooked up and
you've gone into production. At that point you can measure
the performance of the well field through long-term
monitoring and you can measure the impacts of it.

So part of the overall objective was to make sure
that there were options available for down the road. Ten

years from now if an impact shows up, Tom Buqo is not going
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qualified several times before in hydrogeology. I'll note
the Sandy Valley hearing in December 2001 and the Nye County
hearing June’l3th, 2006. I'm sure there's probably a couple
others. Welcome again.

THE WITNESS: Thank you.

THOMAS K. BUQO
called as a witness on behalf of the
Applicant, having been first duly sworn,

was examined and testified as follows:

DIRECT EXAMINATION
BY MR. De LIPKAU:
Q. Please state your full name.

A. Thomas K. Bugo, B-U-Q-0.

Q. What is your business address?
A. 4 Private Road, Blue Diamond, Nevada, 89004,
Q. How many times have you appeared before the

Nevada State Engineer?

A. I believe this is my sixth time.

Q. And how long have you been working in the field
of hydrogeology?

A. For 30 years.

Q. What percent of that time has been spent in the

state of Nevada?
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A. Well, I graduated from the University of Arizona.
My first job was in Silver Peak, Nevada, and from there I
traveled around a bit and I came back to Nevada in 1985 and
have been here ever since.

Q. Has your work involved water right and
hydrogeology issues in the state of Nevada since
approximately 19857

A. Yes; it was.

Q. Are you employed as an independent contractor by
Eureka Moly?

A. Yes, I am.

Q. Approximately when did your employment start?

A. I received a phone call in January 2007 from then
Idaho General Mines, Inc., and they asked me if I would like
to work with them on their water project.

Q. And what duties were assigned to you initially?

A. It was a review of past studies that had been
done. They wanted me to take a look at it, a critical look
at it, and after that we as a team decided that additional
information was necessary. So we enlarged the team, expanded
the work effort. So it required a lot of duties.

It was coordination of people, and by people I
mean various contractors, coordinating the hydrogeologists
that sit on the well rigs, the people that do the aquifer

test analyses. I worked with Interflow in the development of
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the modeling and my responsibility was to develop the
conceptual model.

Q. Let's concentrate then on your specific duties.

A. Okay. My specific duties were to see to it that

the water wells, the best targets for groundwater exploration

were identified, drilled, tested and sampled.

Q. Did you in fact do that?

A. Yes, and we are continuing to do that even as we
speak.

Q. Is the task complete?

A. No, it is not. We are currently completing the

second phase of exploration and the testing portion of that
should be completed around Thanksgiving.

Q. Of this year?

A. Of this year, yes.

Q. In your opinion, when will all of the wells be
spotted, if that's the correct word?

A. I think probably about spring of next year.
We're taking a phased approach. I think Mr. Bugenig
characterized it as an area approach and I agree with that
characterization. It's a phased approach where first we
identified the target areas for exploration.

I worked with the mine geologist, and General

Moly had already identified targets out there, so I worked

with them, took a look at those. Some of them I wasn't so
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Flow from groundwater mounds is generally radial
in each direction. Some of the flow from the groundwater
mound over Mount Hope moves to the east into Diamond Valley,
some of it moves south or southwest into Kobeh Valley, some
of it will move to the north into Pine Valley.

The map on the right, figure 18, this is cropped
and modified from the USGS report Tumbusch and Plume, 2006,
and as they show here and I think this is a reasonable
interpretation, groundwater flow is generally from the upland
areas towards the axis of the valley and a component of flow
as they show out through the Devil's Gate area.

Springs are an important consideration because
they tell you things about the hydrogeologic conditions and
you also don't want to dry up springs when you're developing
water. Mr. Etcheverry I think said there's 100 springs in
the Roberts Mountains and I think he's absolutely correct.

I know there's a lot of small springs and seeps.
This map should be labeled as slide number 32 and this shows
the location of springs as plotted on topographic maps, 1 to
24,000 scale. I plotted this up, overlaid it on to a
topographic base. What we noticed is there are numerous
springs in the Roberts Mountains area, lots and lots of them.
\ There's also springs over on the valley floor.
These are geothermal springs, many of them. There's small

springs and seeps in the Whistler, there's springs that I
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don't depict on this but they occur along the western most
floor of Diamond Valley, some of which I understand have
dried up. There's a number of springs and seeps that used to
be along the southern most part of the playa in Diamond
Valley and springs along here.

I think Dr. Chamberlain owns one of those springs
that has subsequently dried up, but one of the things that
was mostly interesting to me was spring lines. Spring lines
typically occur where you have a contact between two
different types of rocks that's a linear contact. The water
flows through the permeable rock, it hits it and pops up to
the surface. So we see a number of springs lines like that.
These are up in the mountain block.

Then we also have spring lines down where the
mountains meet the valley floor where the rocks in the
mountains are transmitting enough water that the valley fill
is not capable of accepting it all. So whether there's clay
sediments down there or whatever, and you'll get lines like
this on the valley floor where the water pops up to the
surface and comes out as a spring.

You see this all over the wet regions of White
Pine County, Eureka County, Elko County, there's spring lines
in some cases that go 80, 90, 100 miles in length and they
have literally dozens and dozens of springs. We have nothing

of that scale here.
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storage. I don't believe it's mining water as long as you're
keeping it underneath the perennial yield, or more
accurately, the recharge coming into that basin if you don't
agree with the perennial yield.

Q. I don't know how familiar you are with this
document. If you don't know the answer to the next question,
just tell me. Does the model depict all the areas in Kobeh
Valley where ET might occur?

A. I don't know.

Q. Going to figure 17, though, of your report which

is on page, slide whatever is easiest for you?

A. I have it.

Q. It's slide 31. You've got groundwater levels
there?

A. Yes.

Q. It shows groundwater levels less than 50 feet

below land surface over a large portion of Kobeh Valley. Do
you see that?

A. Yes.

Q. And do you believe the water level you base this
figure on reliably depicts the water level?

A. One of the most difficult things to map is depth
to groundwater and that's why I labeled this the approximate
depth to groundwater. The data is not perfect.

You had head differences in wells. Sometimes
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when you drill a well deeper the head will be higher than if
you were to drill a shallower well, so depth to water that
you measure in a well is not always an accurate
representation of the depth to water below land surface that
a plant that's going to evapotranspire is going to depend on.
I don't know if that makes sense to you or not.

I believe it's a reasonable approximation of the
depth to water based upon the well log data that I had

available.

Q. You put it in your report so you must think

that's accurate; is that correct?

A. Yes. It's a reasonable approximation.
Q. Were you here during Mary Tumbusch's testimony?
A. Yes, I was.

Q. And she testified that they had found a highly
fractured I guess area at the USGS well near Devil's Gate?

A. I don't recall that, but I'm not saying that she
didn't.

Q. Oh. I don't know if the next -- I was just going
to ask you if that would change your interpretation of your
geology?

A. No, it wouldn't change my interpretation. I'd
want to know if the fractures were open and what the fracture
apertures were, were they big fractures, was there 20, that

sort of thing, but it still wouldn't change my interpretation
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of 11,300 acre-feet.'”” Benson-Etcheverry also argue that the permits to change

1 || existing irrigation rights allow KVR to divert more that the consumptive use amount of

21 the existing right. This assertion is also incorrect because while the permits were
3 approved for the full amount of the existing irrigation water right, they expressly state
: that only the consumptive use amount of the existing right may be diverted."® This
6 || language is based on NRS 533.3703, which allows the State Engineer to consider the

7 || consumptive use amount of an existing water right and the consumptive use amount of

81 the proposed change to determine if the change complies with NRS 533.370(2). Here,

d KVR is switching from a use that is only partially consumptive (irrigation) to one that is
10
0 fully consumptive (mining and milling). Accordingly, to avoid an increase in the amount
12 of water actually consumed by the water right, the State Engineer is allowed to limit the

DISTRICT JUDGE

DEPARTMENT 2
WHITE PINE, LINCOLN AND EUREKA COUNTIES

13 || proposed new use to the consumptive use amount of the existing right."”® The permits

DAN L. PAPEZ
STATE OF NEVADA

14 || also state that KVR may divert more water if it shows the State Engineer that the

15 1 additional diversion is non-consumptive, but this language does not allow KVR to divert

O
5
G
A
2
%
m
B

more than the consumptive use amount.”® Therefore, because the permit terms limit
KVR to the consumptive duty of the existing irrigation water rights, the Court concludes

that Benson-Etcheverry’s contention is incorrect.

20 Benson-Etcheverry argue that the State Engineer erred by not expressly

21 stating in the permits that the 3M Plan must be prepared with input from Eureka County
22

23

as set forth in the Ruling. The Court concludes that Benson-Etcheverry do not have the

24 1 177 gep e.g., ROA SE at 273-82, 430-661.

25 | 178 gee 6.g., ROA SE at 453,

26 || 179 & 4t 3603; NRS 533.3703.

180 gee e.g., ROA SE at 453.
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standing to raise this issue because it affects Eureka County only. Further, even if
Benson-Etcheverry had standing, the Court concludes that the permits remain subject to
the terms of the Ruling, and therefore, the failure to include this term in the permits is
not an error.

ll. Conley-Morrison Assignment Of Error.

A. Whether The State Engineer Violated The Provisions Of NRS 533.325 By
Acting On Change Applications Pending New Appropriations.

This issue was addressed by the Court supra in Section 1l (J) pp. 46-50 of
the Court’s Findings, Conclusions and Order. The conclusions and/or findings made
therein are hereby affirmed and adopted as though fully set forth here. For the reasons
stated therein, the Court concludes that the State Engineer did not exceed his authority
by accepting, noticing, reviewing, and acting on the applications in sequence in the
same proceeding.

IV. Benson-Etcheverry Assignment Of Error.

A. Whether Ruling #6127 Was Arbitrary, Capricious, Not Supported By
Substantial Evidence, Contrary To Law, And Made Without Due Process of

Law.
Benson-Etcheverry assigns error to issues previously discussed in this
Order as follows: (1) KVR’s applications conflict with existing rights; (2) State Engineer's
reliance on non-existent 3M Plan; (3) reliance on non-existent 3M Plan denies due
process rights; (4) applications fail to adequately describe points of diversion and place
of use; (5) interbasin transfer not environmentally sound; (6) determination that water
withdrawal from Kobeh Valley would not impact Diamond Valley rights; (7) reliance on

KVR’s model; (8) place of use exceeds State Engineer's authority; (9) applications

delayed pending USGS Interbasin Water Flow Study.
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With the exception of USGS Water Flow Study Issue, each of Benson-

1 || Etcheverry’s claimed errors have been discussed, analyzed and ruled upon in the

2 Eureka County segment of this Order. The Court therefore affirms and adopts those
3 findings as though fully set forth here.
B. Whether the State Engineer Should Have Delayed Consideration Of

5 KVR’s Applications Pending Completion Of A USGS Interbasin Water Flow

6 Study.

7 Benson-Etcheverry argue that the State Engineer should delay approval of
E o 8 KVR’s application until after completion of a USGS study regarding interbasin flows.
o % 12 They allege that this study is currently scheduled to be published some time in 2013.""
é Nu % é 11 The Court concludes that the State Engineer’s decision to act on KVR’s application is
2 % g % % E 12 || supported by substantial evidence and nothing requires the State Engineer to postpone
égégéé 13 || action on KVR's applications in this case. The record shows that numerous USGS
E %’ 14 reports from the 1940s to 2007 were submitted along with extensive testimony about the
g g 15 findings made in those reports.' Further, KVR testified that it would incorporate any

future USGS or other data into the 3M Plan.'®?

Public policy also weighs in favor of the State Engineer’s decision to act

on KVR’s applications instead of postponing action while awaiting a future USGS study.

20 || The USGS is continuously studying water resources in Nevada’s hydrographic basins.

21 The record shows that in 1983 this same issue was raised by citizens of Diamond Valley
22

as a reason for postponing applications to appropriate in Kobeh Valley for the same
23
24

25 181 Benson-Etcheverry Opening Br. at 32.

182 9009 R. Vol. IV at 872:10-22, 874:1-25, 875:1-16, 657-1115, Rat 175:4-11, 192:19-24, 215:17-20, 239:22-

26 25, 319:12-18, 365:8-11, 384:11-13, 398:3-6.

183 R, at 141:15-21, 143:2-10.
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mine.’® The State Engineer at that time acknowledged the citizens’ concerns about the
need for more hydrogeologic studies, but recognized that such studies are expensive
and time-consuming and would lead to delay of pending applications in every basin in
the State.'™ Accordingly, the Court concludes that the State Engineer was not required
to postpone action on KVR's applications and finds that his decision not to postpone
action in this case is supported by substantial evidence.

The Court having considered, analyzed, discussed and issued its findings
and conclusions as to the issues raised in the respective Petitions For Judicial Review;
and

Good cause appearing;

IT IS HEREBY ORDERED that Petitioner's respective Petitions For
Judicial Review are HEREBY DENIED.

DATED this ]6'H_2 day of June, 2012.

N

DISTRICT JUDGE

!

184 R. at 3030:2-13.

185 R at 3057:5-24.
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KENNETH F. BENSON, an individual,
DIAMOND CATTLE COMPANY, LLC, a
Nevada limited liability company, and
MICHEL AND MARGARET ANN
ETCHEVERRY FAMILY, LP, a Nevada
registered foreign limited partnership,

Petitioners,
V.

STATE ENGINEER OF NEVADA, OFFICE
OF THE STATE ENGINEER, DIVISION OF
WATER RESOURCES DEPARTMENT OF
CONSERVATION AND NATURAL
RESOURCES,

Respondent.

THIS MATTER is presently pending before the Court on Petitions for
Judicial Review filed by Eureka County, a political subdivision of the State of Nevada,
(hereafter “Eureka County”) in Case No. CV1108-155, on August 8, 2011, and in Case
No. CV 1112-164, on December 29, 2011, and by a Petition For Writ Of Prohibition,’
Complaint, and Petition For Judicial Review filed by Conley Land & Livestock, LLC, a
Nevada limited liability company; Lloyd Morrison, an individual, (hereafter “Conley-
Morrison”) in Case No. CV 1108-156, on August 10, 2011, and by Petitions For Judicial
Review filed by Kenneth F. Benson, an individual; Diamond Cattle Company, LLC, a
Nevada limited liability company; Michel and Margaret Ann Etcheverry Family, LP, a
Nevada registered foreign limited partnership, (hereafter “Benson-Etcheverry”) in Case
No. CV-1108-157, on August 11, 2011, in Case No. CV-1112-165, on December 30,

2011, and a subsequent Amended Petition in Case No. CV 1112-165, filed on January

1 Petitioners Conley-Morrison elected not to proceed with their Petition For Writ of Prohibition and to proceed
solely on their Petition For Judicial Review. See Conley-Morrison's Jan. 13, 2012, Opening Br. at .

3
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17, 2012, and a Petition For Judicial Review filed in Case No. CV 1202-170, on
February 2, 2012, By stipulation of the parties and Order of the Court, all of the above-
referenced cases were consolidated for review and determination by the Court, and
additionally, Kobe Valley Ranch, LLC (hereafier "KVR") was allowed to intervene as a
Respondent. The Office of the State Engineer of the State of Nevada (hereafter “State
Engineer’) is likewise a Respondent to the Petition. The Respondents filed their
Answers to said Petitions and the cases have been fully briefed by the parties. Oral
argument was heard on April 3, 2012 in Eureka District Court. Eureka County is
represented by Karen Peterson, Esq., and Eureka County District Attorney Ted Beutel.
Conley-Morrison is represented by Gordon DePaoli, Esq. and Dale Ferguson Esq.
Benson-Etcheverry is represented by Laura Schroeder, Esq. and Therese Ure, Esq.
The State Engineer is represented by Senior Deputy Attorney General Bryan Stockton,
and KVR is represented by Ross E. de Lipkau, Esq., John R. Zimmerman, Esq., and
Francis M. Wikstrom, Esq.

The Court having reviewed the Record on Appeal (ROA),? and having
considered the arguments of the parties, the applicable law and facts, and all papers
and pleadings in this matter, hereby makes the following findings of fact, conclusions of
law, and judgment.

111

111

2 This includes the record on appeal dated October 27, 2011 filed by the State Engineer (hereinafter “R."),
the record on appeal dated January 13, 2012 filed by Eureka County (hereinafter "EC ROA"), the
supplemental record on appeal dated January 13, 2012 filed by Eureka County (hereinafter “SROA"), and the
record on appeal dated February 3, 2012 filed by the State Engineer (hereinafter "ROA SE"), Additionally,
this includes the record on appeal filed in consolidated cases CV 0904-122 and CV0904-123, which was
incorparated by reference in the State Engineer's proceedings below (hereinafter “2009 R.” or for transcripts
“2009 Tr. Vol. Page:line”).

4
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FACTS AND PROCEDURAL HISTORY

1 The ROA in this matter shows that in 2005, General Moly, Inc. (hereafter
2 “GMI") acquired a leasehold interest in a proposed molybdenum mine located in Eureka
j County, Nevada, commonly reférred to as the Mount Hope Mine Project. GMI and its
. subsidiary, KVR, commenced a development plan for the mine and began the permitting
6 II process. The mine is projected to be one of the largest primary molybdenum mines in
7 | the world employing some 400 people and processing approximately 60,000 tons of ore
8 per day. The expected mine life is 44 years.

19 Between May, 2005 and June, 2010 and as a part of its development plan,
0

KVR filed applications with the State Engineer to appropriate new groundwater or fo

change the point of divérsion, place of use and/or manner of use of existing water rights.

DEPARTMENT 2
WHITE PINE., LINCOLN AND EUREKA COUNTIES

DAN L. PAPEZ
DISTRICT JUDGE
STATE OF NEVADA
—

N

13 || The applications sought a total combined duty of 11,300 acre feet annually (“afa”) of

14 | groundwater for mining and milling purposes associated with the proposed mine project.

g
o
5
;
A
2
2
a
2,
:
>
a

15 The water requested in KVR's applications is located in two hydrographic
basins, the Kobeh Valley Hydrographic Basin (hereafter “Kobeh Valley”) and the

Diamond Valley Hydrographic Basin (hereafter “Diamond Valley”). Kobeh Valley is

Jocated in Eureka County and Lander County, Nevada, and Diamond Valley is located

20 || entirely within Eureka County, Nevada.

21 The initial thirteen applications were protested by various entities and
22 individuals including Eureka County, Tim Halpin, and the Eureka Producers’
z Cooperative. An administrative hearing to consider KVR'’s applications was held before
25 the State Engineer on October 13-18, 2008. On March 26, 2009, the State Engineer

26 || issued Ruling #5966 granting therein a majority of KVR's applications subject to certain

JA6890
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terms and conditions. Eureka County, Tim Halpin and the Eureka Producers'
Cooperative appealed Ruling #5966 to this Court by filing Petitions For Judicial Review.
Those Petitions were heard and considered by this Court and on April 21, 2010, this
Court ‘issued its Order vacating Ruling #5966 and remanding the matter to the State
Engineer for a new hearing.®

While these prior applications were pending before the State Engineer on
remand, KVR filed new change applications seeking to change points of diversion and
expand place of use of the applications approved in Ruling #5966. As referred to
above, the prior applications and the new change applications were timely protested by
individuals and entities on various grounds. The State Engineer thereafter noticed and
held an administrative hearing on the applications on December 6-7, 2010 and on
December 9-10, 2010.

By correspondence dated March 3, 2011 sent by the State Engineer to
KVR, the State Engineer requested additional information regarding the scope of the
interbasin transfer of water and an inventory as required by NRS 533.364. Both KVR
and Eureka County provided responses to the State Engineer's request for additional
information.  Through correspondence dated April 20, 2011, the State Engineer
requested additional information from KVR as required by NRS 533.364. Thereatfter,
the State Engineer noticed an additional hearing day on May 10, 2011 to discuss the
requested information. On June 16, 2011, KVR provided its final, additional information
to the State Engineer concerning inventory.

On July 15, 2011, the State Engineer issued Ruling #6127 granting KVR’s

% See Findings of Fact, Conclusions of Law and Order Granting Pets. For Judicial Review, Vacating Ruling
#5966, And Remanding Matter For New Hr'g, filed on Apr. 21, 2010.

-6-
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o

applications in the order in which they were filed.* The applications were granted
subject to: (1) existing rights; (2) payment of statutory permit fees; (3) a monitoring,
management and mitigation plan prepared in cooperation with Eureka County and
approved by the State Engineer before any water is developed for mining; (4) all
changes of irrigation rights will be limited to their consumptive uses; (5) no export of
water from Diamond Valley hydrographic basin; (6) a total combined duty of 11,300 afa.

Subsequent to granting the applications, the State Engineer also granted
the change applications which, when granted, modified the origi'nal applications to
appropriate.  On December 1, December 11 and December 14, 2011, the State
Engineer issued the permits granted pursuant to Ruling #6127. Petitioners appeal
Ruling #6127 on multiple grounds.

DISCUSSION

I. Standard of Review

Nevada law allows every person feeling aggrieved by an order or decision
of the State Engineer to have that matter reviewed on appeal.® On appeal, the State
Engineer's decision or ruling is prima facie correct, and the burden of proof is upon the
person challenging the decision.® With regard to questions of fact, the reviewing court

must limit its determination to whether substantial evidence in the record supports the

“n his ruling, the State Engineer granted applications 72695, 72696, 72697, 72698, 73545, 73546, 73547,
73548, 3549, 73550, 73551, 73552, 74587, 75988, 75989, 75990, 75991, 75992, 750893, 75994, 75996,
75997, 75998, 75999, 76000, 76001, 76002, 76003, 76004, 76005, 76006, 76007, 76008, 76009, 76745,
76802, 76803, 76804, 76805, 76989, 76990, 77171, 77525, 77528, 77527, 77553, 78424, 79911, 79912,
79913, 79914, 79915, 79916, 79917, 78918, 79919, 79920, 79921, 79922, 79923, 79924, 79925, 79926,
79927, 79928, 79929, 79930, 79931, 79932, 79933, 79934, 79935, 79936, 79937, 79938, 79939, 79940,
79941 and 79942.

5 NRS 533.450(1).

5 NRS 533.450(10).
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State Engineer’s decision.” The court may not pass upon the credibility of withesses,
reweigh the evidence, nor substitute its judgment for that of the State Engineer.®
Substantial evidence has been defined as “that which a reasonable mind might accept
as adequate to support a conclusion.”®

Unless the decision of an administrative agency is found to be arbitrary or
capricious, such decision generally will not be disturbed on appeal.’® A decision is
regarded as arbitrary or capricious if it is “baseless or despotic” or evidences “a sudden
turn of mind without apparent motive; a freak, whim, mere fancy.”"

Because the State Engineer is authorized by Nevada law to decide and
regulate the appropriation of water, “that office has the implied power to construe the
State’s water law provisions and great deference should be given to the State
Engineer’s interpretation when it is within the language of those provisions.”™” However,
a reviewing court is not compelled to defer to the State Engineer’s interpretation of a
regulation or statute if the plain language of the provision requires an alternative
interpretation.*®

111

” Town of Eureka v. State Engineer, 108 Nev. 163, 165, 826 P.2d 948, 949 (1992) (citing Revert
v. Ray, 95 Nev. 782, 786, 603 P.2d 262, 264 (1979)).

® Revert, 95 Nev. 782 at 786, 603 P.2d at 264 {citing N. Las Vegas v. Pub. Serv. Comimi'n, 83 Nev. 279, 429,
P.2d 66 (1967)).

¢ City of Reno v. Estate of Wells, 110 Nev. 1218, 1222, 885 P.2d 545, 548 (1994).
'° United States v. Alpine Land & Reservoir Go., 919 F. Supp. 1470, 1474 (D. Nev. 196).

V' Estate of Wells, 110 Nev. at 1222, 885 P.2d at 548 (citing City Council v. Irvine, 102 Nev. 277, 278-79,
721 P.2d 371, 372 (1986)).

'2 Anderson Family Assocs. v. State Engineer, 124 Nev. 182, 186, 179 P.3d 1201, 1203 (2008); United
States v. State Engineer, 117 Nev. 585, 589, 27 P.3d 51, 53 (2001).

3 Anderson Family Assocs., 124 Nev. at 186, 179 P.3d at 1203.

8-
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II. Eureka County’s Assignment Of Error

A. Whether KVR's Applications Conflict With Existing Rights Or Protectable
Interests In Domestic Wells.

Eureka County first contends in its appeal that the State Engineer acted
arbitrarily and capriciously and in violation of NRS 533.370(2) in granting KVR’s
applications because said grant would conflict with existing water rights or protectable
interests in domestic wells. In support of its argument, Eureka County points to the
testimony and evidence admitted and considered by the State Engineer during the
administrative hearing showing that springs in Kobeh Valley would be adversely
affected by mine pumping. Specifically, Eureka County references the testimony of
KVR's hydrology experts, Terry Katzer and Dwight Smith, both of whom acknowledged
adverse effects to stock watering wells in Kobeh Valley by mine pumping.

The ROA reflects that both Terry Katzer and Dwight Smith acknowledged
during their testimony that existing permit Spring #721, also known as the Etcheverry
Mud Spring, a low flow spring used by wild horses and cattle, would be impacted by
mine pumping and that a high probability existed that Mud Spring would cease to flow.
Dwight Smith testified further that Lone Mountain Spring which is located near KVR’s
proposed well field would also potentially cease to flow.

Evidence of other potential conflicts with existing water rights were also
presented during the administrative hearing. Martin Etcheverry, owner and operator of
the Robert’s Creek Ranch, testified that pump tests completed by KVR dropped by half
the water flowing from Nichols Spring and that the Spring had not recovered some two
and a half years later. Eureka County's expert witness, Dale Bugenig, summarized in

his report that the expected 10 foot drawdown contour caused by mine pumping would

-9
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extend into the headwaters of Henderson Creek which would impact existing rights to
water in Henderson Creek as defined in the Pete Hanson Creek Decree.

In his Ruling, the State Engineer determined that the water rights that
might potentially be impacted by KVR’s pumping are ;chose that exist on the valley floor
of Kobeh Valley within the predicted water leve! drawdown area.'® The State Engineer
found, however, that only two springs were likely to be affected by KVR's pumping,'®
and that those springs could be adequately and fully mitigated because they produce
less that a gallon/minute, were for stockwatering uses, and exist on the valley floor. The
evidence supporting this finding is the testimony of KVR’s expert witnesses and the
owners of the potentially impacted water rights and amount and use of those potentially
impacted water sources.’® As to other springs and stockwatering wells on the Kobeh
Valley floor that might potentially be affected, the State Engineer conditioned his
approval on the submission and approval of a monitoring, management, and mitigation
plan (“3M Plan”) that will carefully monitor them and require mitigation if they are in fact
impacted.” There is nothing in the record to suggest that these other springs or wells
are unique or that mitigation would not be possible and the uncertainty of any impacts
supports the State Engineer's decision to protect rights to these sources through the

development and implementation of an approved 3M Plan,

" R. at 3593.

% The two springs specifically identified as likely to be impacted by KVR'’s pumping are Mud Springs and
LLone Mountain Spring, which are subject to water rights held by the Etcheverrys and BLM. R. at 1556, 3522
(identified as water right No. 12748), 2009 R. at 3692-3710 (BLM stipulation). The record shows that
Etcheverrys did not file a protest against the granting of these applications and BLM withdrew its protest.

'® R, at 1379, 1445, 1519, 1735-36, 206:10-12, 314:3-8, 454:20-25, 455:1-8, 471:15-25, 472:1, 493:8-13.
7 R. at 3592-93, 3598, 3610, 3613.

-10-
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Eureka County argues that the State Engineer failed to consider the extent
of the water rights on the two springs likely to be impacted, which according to Eureka
County were granted for more than a few gallons/minute. The Court finds that the State
Engineer did not ignore or vfail fo bonsider the extent of water rights on these sources,
but instead recognized the evidence that these springs actually produce less water than
is specified in the water right."® Further, even though the evidence showed that these
springs may produce less than that of the applicable water right, the State Engineer
concluded in the Ruling that KVR would be required to fulfill each water right to the
extent of each right.*

At the hearing before the State Engineer, KVR's experts testified that there
were several techniques available to mitigate any loss from these springs and wells,
including deepening the impacted stockwatering wells, piping water from KVR's
distribution system to the spring area,® and adjusting the volume or rate of water
pumped from each of KVR’s production wells.?* The three Kobeh Valley ranchers called
by Eureka County as witnesses each conceded that mitigation of their valley floor water
rights was possible.”? Eureka County implicitly acknowledged that mitigation could

avoid conflicts with existing water rights by resolving any impacts to water sources

'8 R. at 1735-36. Other evidence in the record shows that these springs were dry at one point intime. R. at
1445,

9 R. at 3508.

20 R. at 206:10-12, 454:20-25, 455:1-8, 471:13-20, 483:11-19, 493:6-13.

" R. at 314:3-8, 2009 R. Tr. Vol. IV at 783:1-5.

2 Eyreka County called John Colby (MW Cattle Company), James Etcheverry (on behalf of 3-Bar Ranch),
and Martin Etcheverry (on behalf of the Etcheverry Family Limited Partnership as owner of Roberts Creek
Ranch). None of the ranchers had protested the applications and only one appealed the Ruling (Etcheverry
Family Limited Partnership). R. at 454:20-25, 455:1-8, 471:15-25, 493:8-13.

-11-
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under a proposed 3M Plan.*®* The Court concludes that the State Engineer's
determination is reasonable, within his field of expertise, and supported by substantial
evidence in the record.

Eureka County also argues that pursuant to NRS 533.370(2) and
notwithstanding evidence of mitigétion potential, the State Engineer is not authorized to
order mitigation of impacts and must deny any applications that could potentially impact

an existing water right. The Court concludes that NRS 533.370(2) does not prevent the

State Engineer from granting applications that may impact existing rights if the existing

right can be protected through mitigation, thus avoiding a conflict with existing rights.
Nevada is one of the driest states in the entire country and it is likely that the
development of any future water rights in Kobeh Valley or for that matter in any other
location in the State of Nevada will have some potential impact on existing water rights
because each new development will necessarily have to use some transitional storage
and lower the groundwater table to capture the perennial yield.* The Court concludes
Nevada law allows the State Engineer to grant subsequent applications even if they may
impact existing rights so long as those existing rights can be made whole through
mitigation.  NRS 533.370(2) requires the State Engineer to deny a water right
application if there is no water available for appropriation in the basin or if the proposed
use conflicts with existing rights. The statute does not require the State Engineer to
deny applications that may impact certain water sources, if the applicant can

successfully mitigate those impacts. NRS 534.110(5) states that “[{}his section does not

2 R, at 2321-22, 658:7-12, 728:7-11, 3296, 722:16-25, 723:4-14.
24 R. at 204:15-22, 357:21-25, 358:1-11, 359:11-17, 1088-90.

-12-
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prevent the granting of permits to applicants later in time on the ground that the
diversions under the proposed later appropriations may cause the water level to be
lowered at the point of diversion of a prior appropriator, so long as any protectable
interests in existing domestic wells as set forth in NRS 533.024 and the rights of holders
of existing appropriations can be satisfied under such express conditions.” Nothing in
Nevada's water law statutes (NRS Ch. 533-534) prohibits the State Engineer from
expressly conditioning approval of a permit on the submission and approval of a
mitigation plan to protect the rights of prior appropriators. The .Nevada Federal District
Court —~ interpreting Nevada law — has held that the State Engineer “has the inherent
authority to condition his approval of an application to appropriate based on his
statutory authority to deny applications if they impair existing water rights.”?®

Eureka County's interpretation of NRS §33.370(2) advocates a “no impact
rule” which would essentially prevent the State Engineer from allowing the perennial
yield of any Nevada basin to be developed and used by new groundwater applicants
because any new pumping would necessarily draw down the water table which is almost
certain to impact other groundwater uses to some degree. Under Eureka County’s
interpretation that an impact is necessarily a conflict, no new applications could be
approved even if the resulting impacts to existing rights could be fully mitigated so that
existing users would receive the full measure of their water rights. In view of the
legislative expressions in NRS 533.024(1)(b), 534.110(4)-(5), and 533.370(2), the Court
concludes Eureka County's statutory interpretation of NRS 533.370(2) would create a

near impossibility for the future development of any new groundwater in the State of

2 Alpine Land & Reservoir Co., 919 F. Supp. at 1479.

-13-
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Nevada contrary to legislative intent and public policy. The Court concludes that NRS
533.370(2) does not require the State Engineer to deny an application if any potential
impacts to existing rights can be mitigated and therefore the State Engineer did not act
arbitrarily, capriciously,} or in violation of Nevada law in conditionally approving KVR'’s
applications.

The State Engineer also determined that pumpihg groundwater in Kobeh
Valley would not conflict with existing rights or domestic wells in Diamond Valley.?®
KVR's expert witnesses testified that pumping groundwater in Kobeh Valley would not
affect Diamond Valley water levels. These experts testified that the groundwater levels
in Kobeh Valley are roughly 100 feet higher than those in Diamond Valley and have not
lowered in response to significant agricultural pumping and water level declines in
Diamond Valley.” KVR’s experts also testified that there is a groundwater flow barrier
between Kobeh Valley and Diamond Valley.*® These expert conclusions are supported
by several USGS? reports in the record that conclude, based on the area's geology and
hydrogeology, that the subsurface flow of groundwater from Kobeh Valley to Diamond
Valley through the alluvium is minimal,*® and there is no evidence that subsurface

groundwater from the deeper carbonate aquifer is flowing from Kobeh Valley to

% R at 3590.

%7 R. at 168:1-15, 215:12-25, 216:1-6, 242:4-14, 310:9-11; 2009 R. Tr. Vol. IV at 685:13-25, 797:14-25,
798:1-6.

2 R, 1 at 68:1-15, 215:12-25, 216:1-6, 242:4-14; 2009 R. Tr. Vol. IV at 685:20-25, 796:17-24.
2 United States Geological Survey.

%0 R, at 3588. One USGS scientist estimated the flow at less than 40 acre-feet annually (afa) through the
alluvium in the Devil's Gate area. 2009 R. Vol. VI at 854,

-14-
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Diamond Valley.*" Another report showed that the geological structure separating the
two valleys is not very permeable.® Lastly, KVR’s groundwater flow model showed that
KVR's pumping would not adversely affect Diamond Valley water levels.®®  This
contradicts Petitioner's assertion that the State Engineer did not properly take into
account the effect of Kobeh Valley pumping on Diamond Valley.*

The Court finds that this evidence is suificient to convince a reasonable
mind that these applications would not conflict with existing rights or domestic wells in
Diamond Valley, and therefore, the State Engineer’s finding in this regard is supported
by substantial evidence.

The State Engineer likewise determined that pumping groundwater in
Kobeh Valley would not conflict with existing rights on Roberts, Henderson, or Vinini
Creeks. The evidence before the State Engineer was that water resources in, or
originating from, the surrounding mountain ranges would not be affected by KVR’s
pumping because those sources were not hydraulically connected to the groundwater
aquifer.®® KVR’s expert witnesses testified that the flow of those surface water sources
was purely dependent on precipitation, snowmelt, and climatic conditions® and that

groundwater pumping in Kobeh Valley would not affect stream flow in Roberts,

31 2009 R. Vol. VI at 676, 852; 2009 R. Tr. Vol. IV at 796:10-24, 797:14-24; R. at 215:20-25.

%2 R, at 168:17-25, 169:1-25, 170:1-2 (citing Low, Dennis James, 1982 Geology of Whistler Mountain; R. at
3109-3252).

% R at31 0:9-11, 3589-90.
3 Benson/Etcheverry Opening Br. at 30-34.

% R, at 3591-92, 171:8-17, 172:2-11, 24-25, 173:1-2, 187:21-25, 188:1-12 (Roberts Creek), 181:3-25, 182:1-
18, (Henderson Creek), 189:12-14 (Vinini Creek), 183:19-25, 184:2-7, 189:18-21 (Pete Hanson Creek), 1090-
1093, 241:16-25, 246:8-13, 341:1-5 (area mountain creeks in general).

% R. at 180:20-25, 182:12-14, 188:21-25, 325:2-14, 312:12-15.
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Henderson, or Vinini Creeks because the primary water source for those creeks is not
hydraulically connected to the Kobeh Valley groundwater aquifer.¥” No contrary expert
testimony was presented by Petitioners, The Court finds that the evidence is sufficient
to convince a reasonable mind that these appliéations would not conflict with existing
rights on Roberts, Henderson, or Vinini Creeks, and therefore, the State Engineer's
finding in this regard is supported by substantial evidence.

B. Whether The State Engineer Violated Nevada Law By Conditioning The
Approval of KVR’s Applications On A 3M Plan Yet To Be Developed.

Eureka County next contends that the State Engineer’s reliance on a
future monitoring, management and mitigation plan in approving KVR's applications
violates Nevada law. Eureka County argues that because a 3M Plan was not presented
or reviewed at the administrative hearing, neither Eureka County nor any of the other
protestants were given the opportunity to assess or challenge the plan. Eureka County
offers as well that because no 3M Plan is yet in existence, there is no evidence in the
record to support the State Engineer's conclusion that a 3M Plan will effectively mitigate
impacts to existing water rights. Eureka County concludes that because the record is
barren of any details of a 3M Plan, the State Engineer’s reliance on the yet to be
developed plan in approving the applications is arbitrary, capricious and in violation of
Nevada law.

In support of its argument, Eureka County cites the Nevada Supreme

Court’s decision in City of Reno v. Citizens For Cold Springs.®® In City of Reno, the city

5 R. at 3591-92, 170:3-8, 187:21-25, 188:1 (Roberts Creek), 181:19-23 (Henderson Creek), 189:12-17
(Vinini Creek), 189:18-21 (Pete Hanson Creek), 172:25, 173:1-2, 179:4-8, 186:19-25 (area mountain creeks

in general).
3 126 Nev. , , 236 P.3d 10 (2010).
-16-
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was required by its own municipal code to make a finding “regarding plans to supply

1 || adequate water services and infrastructure to support the proposed development”

2 pefore adopting a master plan amendment and a zoning ordinance.® Unlike the
3 municipal code at issue in that case, the Nevada water law statutes réquire no such
:‘: prerequisite with regard to a mitigation plan. Further, the respondents in City of Reno
6 | argued that the city violated NRS 278.0282(1), which states that “before the adoption or

7 || amendment of any master plan . . . each governing body . . . shall submit the proposed

8 | plan or amendment to the regional planning commission.”® Much like the State

9 .

Engineer did here, the city conditionally approved the master-plan amendments,
10
1 expressly stating that the amendments would not "become effective” until the Regional
1o || Planning Commission approved the amendments.!  The court affirmed the City’s

DEPARTMENT 2
WHITE PINE, LINCOLN AND EUREKA COUNTIES

13 || actions, holding that the City did not violate NRS 278.0282 by conditionally approving

DAN L. PAPEZ
DISTRICT JUDGE
STATE OF NEVADA

14 | amendments to the Reno Master Plan prior to submitting the amendments to the

15 Regional Planning Commission for review because the master-plan amendments would

b
2
0
3
b
A
2
3,
8
P,
xy
g

only become effective after approval by the Regional Planning Commission. Similarly,
KVR's applications were conditionally granted upon the approval of a 3M Plan to be

later submitted to and approved by the State Engineer with input from Eureka County.®

20 The Court concludes that there is nothing in the State Engineer’s enabling

2l legislation or the State Engineer’s policies that preclude him from granting applications

22
23 % 1d. at 17 (discussing former Reno Municipal Code §18.06.404(d)(1)(b)).
40
. at 16.
o4 Id. at
41
25 Id.

26 “2 The Court has considered other cases cited by Eureka County in support of their argument and finds that

these cases are not on point and are not persuasive in the instant matter. See San Joaquin Raptor Rescue
Center v. County of Merced, 149 Cal. App. 4th 645 (2007); S. Fork Band Council of W. Shoshone v. United
States DO/, 588 F.3d 718, 727 (9th Cir. 2009).

-17-
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contingent upon his subsequent review and approval of a 3M Plan to monitor, manage,
and mitigate any impacts to prior appropriators. In the absence of such an express
prohibition, and the Petitioners’ fallure to overcome the presumption that the State
Engineer’s interpretation of a statute is correct,”® the Court will defer to the State
Engineer’s interpretation and administration of the statute.**

Eureka County also argues that in administrative proceedings before the
State Engineer, the State Engineer is required to provide all parties a full opportunity to
be heard in compliance with basic notions of fair play and due process.® Eureka
County complains that, by the State Engineer's reliance on a 3M Plan that is yet
undeveloped and not part of the administrative record, the due process rights of all of
the protestants were violated. In this regard, Eureka County's argument appears to be
twofold: (1) that the State Engineer relied upon a non-existent 3M Plan as a basis to
grant KVR'’s applications; and (2) that Eureka County and other protestants had no
opportunity to assess, challenge or otherwise be heard on the merits of a 3 M Plan.*®

In Mathews v. Efdridge,* the United States Supreme Court held that due

process is satisfied by giving both parties “a meaningful opportunity to present their

43 See Anderson Family Assoc., 124 Nev. at 186, 179 P.3d at 1203 (recognizing that the State Engineer “has
the implied power to construe the state’s water [aw provisions and great deference should be given to the
State Engineer's interpretation when it is within the language of those provisions”); see also United States.
v. State Engineer, 117 Nev. at 589, 27 P.3d at 53; Pyramid Lake Paijute Tribe v. Washoe County, 112 Nev.
743, 747-48, 918 P.2d 697, 700 (1996); State v. Morros, 104 Nev. 708, 713, 766 P.2d 263, 266 (1988).

4 Morros, 104 Nev. at 713, 766 P.2d at 266.

% Revert, 95 Nev. at 787, 603 P.2d at 264.

4% English v. City of Long Beach, 35 Cal. 155, 168, 217 P.2d 22, 24 (1950); Corcoran v. San Francisco City
and County Emp. Ret, Sys., 114 Cal. App. 2d 738, 745, 251 P.2d 89, 63 (1952}, Welch v. County Bd. of Sch.
Trustees of Peoria County, 22 1Il. App. 2d 231, 236, 160 N.E.2d 505, 507 (lll. App. Ct. 1959).

47424 U.S. 319, 334, 96 S. Ct. 893, 47 L. Ed. 2d 18 (1976).
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case.” Due process, “unlike some legal rules, is not a technical conception with a fixed
content unrelated to time, place and circumstances.”® Rather, “due process is flexible
and calls for such procedural protections as the particular situation demands.”® The
Nevada Supreme Court has recognized that due process means that “interested parties

are given an ‘opportunity to be heard at a meaningful time and in a meaningful

manner.”°

In the instant matter, the State Engineer's determination to grant KVR’s
applications and permits and condition pumping on his later' approval of a 3M Plan is not
inconsistent with basic notions of fairness and a full opportunity to be heard.

Eureka County's meaningful opportunity to participate in and be heard in
the development of a 3M Plan is expressly set forth in Ruling #6127.%" It must be clear
that in order to develop an effective 3M Plan sufficient to meet the State Enginser's
approval, KVR, Eureka County, and other interested parties must have sufficient time to
identify the scope of the impacts of mine pumping and to determine how best to mitigate
impacts to existing rights. The input of Eureka County will obviously be of the most
valuable assistance in developing the 3M Plan and that input will be given at the most
meaningful time, during the actual development of the Plan. In the event Eureka County
or other interested persons “feel aggrieved” by the State Engineer’s determination of the

sufficiency of the 3M Plan, the matter may be appealed to district court.? This entire

B 1.
* Burleigh v. State Bar of Nevada, 98 Nev. 140, 145, 643 P.2d 1201, 1204 (1982).

S0 J.D. Consir. v. IBEX Intl Corp., 126 Nev. , , 240 P.3d 1033, 1041 (2010) (quoting Mathews, 424
U.S. at 333).

51 Ruling #6127 at 42.
52 NRS 533.450(1).
-19-
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range of participation by Eureka County in developing the 3M Plan satisfies all due

1|l process afforded by law. The Court therefore concludes that Petitioners’ due process

2 rights were not violated by the State Engineer's approval of the applications subject to
3 approval of a 3M Plan.

5 The State Engineer granted KVR'’s applications upon evidence before him
6 || that unappropriated water was available in Kobeh Valley and that the water could be

7 | appropriated and used by KVR in a mining project without conflict to existing rights
8 | because existing rights could be made whole through mitigation. The key to protecting
existing rights will be the 3M Plan which will first serve to identify impacts and the extent
of those impacts, and second, to develop and implement mitigation efforts to ensure

impacted existing rights are made whole. As inferred from the record, test pumping and

DEPARTMENT 2
WHITE PINE. LINCOLN AND EUREKA COUNTYIES

13 || analysis of pumping data, as it relates to impacts to existing rights, obviously takes time

DAN L. PAPEZ
DISTRICT JUDGE
STATE OF NEVADA
[ou
N

14} to complete. That data will form the basis of a 3M Plan ultimately submitted to the State

15 Engineer for approval. The specifics of a 3M Plan not known at the time of the hearings

:
$
-1
=
:
e,
é
o
4]
)

will be made known after the data is collected and analyzed with input from Eureka

County. The Plan will be submitted to the State Engineer in all transparency and the

State Engineer must approve the 3M Plan before production pumping is allowed. In the
20 || Court’s view, that developmental sequence does not violate the due process rights of

21 | Eureka County or other Petitioners and the Court so finds.

22
C. Whether Substantial Evidence Supports The State Engineer's
23 Determination That A Mitigation Plan Will Be Effective.
24 Eureka County next argues that assuming arguendo that the State
25
Engineer is allowed to conditionally grant KVR's applications based upon the future
26

drafting of a 3M Plan, there is insufficient evidence in the record to establish that any

220-
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proposed mitigation would be effective. Eureka County maintains that because KVR
1 | provided only “minuscule and cursory” information to the State Engineer as to what

2 mitigation measures would be undertaken, whether or not such mitigation would be

3 effective is speculative at best and that the information is insufficient to support the
. State Engineer's conclusions.
6 Eureka County points to evidence it presented at the hearing that suggests
7 | mitigation would be ineffective. Mr. Garaventa, a rancher operating near the proposed
8 I well field, testified that in previous experiences where mining operations supplied water
J for livestock and wildlife, the water froze in the troughs in cold months and was
1? unavailable for the animals. Other ranchers testified that it was essential that stock
12 water be disbursed o avoid over-grazing near a single source. Witness John Colby,

DISTRICT JUDGE
DEPARTMENT 2
WHITE PINE, LINCOLN AND EUREKA COUNTIES

13 | president of MW Cattle Company, testified that when cattle have traveled far to water

DAN L. PAPEZ
STATE OF NEVADA

14 | sources “to get a drink,” the calves suffer weight loss which in turn harms business.

50 Eureka County argues as well that because mitigation efforts may require approval from

g
S
3
7
A
5
2
B,
5

the federal government, the provisions of the National Environmental Policy Act

(“NEPA") may further complicate the mitigation plan. Finally, Eureka County argues that

KVR’s track record in actually implementing mitigation has been poor to date as KVR
20 || failed to mitigate known impacts to Nichols Spring caused by its test pumping. Eureka

21 County maintains that at the administrative hearing it produced “a wealth of evidence”

22 detailing extreme challenges faced by KVR in mitigating impacts to existing rights while
23

KVR produced no evidence on planned mitigation measures. Eureka County concludes
24
25 that the State Engineer's findings on the effectiveness of mitigation to be arbitrary and

26 || capricious and not based on substantial evidence.

-21-
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KVR counters that substantial evidence supports the State Engineer's
1 | conclusion that any impacts to the water rights to springs and stockwatering wells

2|l Jocated on the floor of Kobeh Valley could successfully be mitigated to avoid conflicts to

] those prior rights. KVR recounts the testimony of its experts that the only springs likely
5 to be impacted near KVR's production wells are Mud Springs and Lone Mountain
6 Spring,®® which produce less that one gallon per minute and which apparently have run
7 || dry at times.% KVR's expetts testified that any impacts to any stockwatering springs or
b o 8 Il wells could be fully mitigated thus fully avoiding conflicts with existing rights.*® KVR also
§ g J references its mitigation plan entered into with the BLM, the owner of 29 springs in
g Ny § ; : Kobeh Valley, which describes potential mitigation measures that KVR would undertake
S %g g g g 12 || to meet BLM needs.®® KVR also argues that because only 1,100 afa of existing rights in
ég § § g % 13 || Kobeh Valley are not owned or controlled by KVR, the mitigation requirements it would
E g 14 || have to undertake would be limited.”
g § 15 Commenting further on the effectiveness of a mitigation plan, KVR

discounts the testimony of Kobeh Valley rancher John Colby regarding dispersed water
sources available for cattle because Mr. Colby was describing water sources in the

Simpson Park Mountains which will not be impacted by mine pumping.®®

20
21

22 || S8R, at 187:10-16, 355:5-11.
23 || 5% R, at 1379, 1735-36, 1445.
24 1| 85 R 4t 314:3-8, 108:4-7, 206:10-12.

25 1 56 5009 R. at 3703-04.
26

57 R. at 3598.

58 R. at 463:21-25, 466:5-19.
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Regarding whether Roberts Creek will be affected by mine pumping, KVR
contends that Petitioners did not provide any expert testimony that Roberts Creek would
be affected by mine pumping while KVR’s experts testified that because Roberts 'Creek
was not hydraulically connected to the groundwater aquifer, Roberts Cregk was unlikely
to be affected by mine pumping.®® Additionally, Martin Etcheverry testified that he could
see no impact to the springs that are tributaries to Roberts Creek.®

Concerning KVR's Well #206 and its possible impacts to Nichols Spring,
according to KVR, Martin Etcheverry conceded that any loss of flow to Nichols Spring
could be mitigated by a substitute supply of water.®' Mr. Etcheverry testified that water
tanks supplied and installed by KVR at various places on the floor of Kobeh Valley
would mitigate impacts to his other water sources.®

Although conflicting evidence was presented at the administrative hearing
regarding whether mitigation efforts by KVR would be effective, the State Engineer
found that potential impacts to existing water rights in Kobeh Valley could be mitigated.
Supporting the State Engineer's finding was the testimony of KVR’s experts and
concession by Petitioners that mitigation was possible for the potentially affected
existing rights. It is not the function of the Court to reweigh the evidence supporting the
State Engineer’s findings or substitute its judgment for that of the State Engineer. The
Court therefore finds that sufficient evidence was presented to convince a reasonable

mind that any potential impacts caused by mine pumping to existing rights can be fully

% R. at 3591-92, 171:8-17, 172:2-11, 24-25, 173:1-2, 187:21-25, 188:1012.
80 R. at 458:4-6, 458:14-20.

8 R, at 455:1-7.

62 R. at 454:20-25.
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mitigated. The Court therefore concludes the State Engineer's determination is
supported by substantial evidence.

D. Whether KVR's Applications Are Defective In Form And Content.

Under Nevada law, any person seeking to appropriate public waters, or fo

change the place of diversion, manner of use or place of use of water already
appropriated, must first make application to the State Engineer for a permit to do so.%

Such applications must contain “[a] substantially accurate description of the location of
the place at which the water is to be diverted from its source . . . “ %% and must furf[her ‘L
. be accompanied or followed by such maps and drawings and such other data as may
be prescribed by the State Engineer . . ."® Both new appropriation applications and
change applications are required by the State Engineer to describe the proposed place
of use by legal subdivision.®® These descriptions must match the diversion point and
place of use shown on the supporting maps.®” Nevada law requires the State Engineer
to address all of the crucial issues necessary for a full and fair determination of a
pending application,® including identifying the place of use and point of diversion. A
decision by the State Engineer that fails to appropriately address crucial issues

connected with an application may constitute a manifest abuse of discretion.®

& NRS 533.325.

8 NRS 533.335(5).

85 NRS 533.350.

% R. at3583.

57 R. at 3583.

8 Revert, 95 Nev. at 787, 603 P.2d at 264.
8 |4, at 787, 603 P.2d at 265.

24
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Eureka County maintains that KVR’s applications are defective because
1l (1) the applications fail to accurately describe the place of use; and (2) KVR is unable to

2 identify all well locations for the project. Regarding the first issue, KVR's applications -

3 identify the place of use as a 90,000 acre area.”” KVR's plan of operations identifies the
5 area where the mine will be located and where the water will be put to beneficial use to
g | be approximately 14,000 acres.” Eureka County maintains that KVR provided no
7 | adequate reason supporting a 80,000 acre place of use determination and that the sole
8 | reason for requesting an additional 76,000 acres was fto prevent a "hardship” to KVR in
J having to re-apply for a change application in the event place of use needed to
10

expand.”

In its response, KVR points to the administrative record showing that its

DEPARTMENT 2
WHITE PINE, LINCOLN AND EUREKA COUNTIES

13 || applications comply with Nevada law by describing the place of use by legal subdivision

DAN L. PAPEZ
DISTRICT JUDGE
STATE OF NEVADA
ot
N

14 | and by further depicting the place of use on an accompanying map.” KVR presented

151 evidence that shows that its Project is a large mine and that the water sought to be

|
:
O
$
i
n
2
=
;
=

o

appropriated would be used within the entire mine site.”* KVR concedes that while most

of the water will be put to beneficial use within the 14,000 acre plan of operations

boundary,”® some water will be used outside the plan of operations boundary for

22 | 7 ROA Vol. I at 000133.

23 1 M.

24 || 7 ROA Vol.1at 000093-94,

25 || 7 R, at999-1023, 1943-2294.

26 || TR, at 144:14-19, 861:9-14.

™ R. at 857:25, 858:1-5, 949, 1003, 1187.

-25-

JA6910




g
o
3
B
O
1
<
g
Q
=3
=
1]
)

DAN L. PAPEZ
DISTRIGY JUDGE

From:Eureka Clerk

DEPARTMENT 2
WHITE PINE., LINCOLN AND EUREKA COUNTIES

STATE OF NEVADA

o A~ W N

23
24
25
26

05/( 7012 15:57 #789 P.027/060

{ 7752376015

exploration drilling, dust suppression and environmental mitigation.”® Because KVR
provided evidence that some water would be put to beneficial use upon the entire
90,000 acre mine site as described on its applications, the Court finds that substantial
evidence supports the State Engineer's determination that KVR's applications
adequately describe place of use. The Court concludes that the State Engineer did not
abuse his discretion by approving the applications without restricting the place of use.

The second issue raised by Eureka County regarding the sufficiency of
KVR's applications is that KVR was unable to identify all the well locations for the
project. Eureka County references that testimony of KVR's hydrogeologist Jack
Childress that the specific location of KVR'’s production wells is not know.” KVR's
model report stated as well that “. . .[t]he exact number, locations, well depths, and well
pumping rates have a degree of uncertainty which will remain until production wells are
constructed and actual pumping rates determined.””® Eureka County contends that
because only 44 percent of the proposed production wells have a kr_xown location,
leaving 56 percent unknown, the impacts of pumping from the unknown 56 percent are
unknown to KVR or the State Engineer. Eureka County argues that the State Engineer
is therefore making a decision on potential impacts from production well pumping
without any impact information from the unknown well sites and that his decision is
therefore arbitrary, capricious and not based upon substantial evidence.

The administrative record shows that KVR described the location of each

proposed point of diversion by survey description on its applications and supporting

8 R. at 92:20-25, 93:1-23; 135:5-16.
7 ROA Vol. Il at 000250,
78 ROA Vol. Vii at 001364-65.
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maps.” While the exact number, location, well depths and pumping rates of production
wells are uncertain, the State Engineer may by regulation grant some leeway in where
the wells are finally located as long as the drill site is not more that 300 feet from the
location of the existing point of diversion described in the permit and within the same

quarter-quarter section as described in the permit.®® The State Engineer stated these

parameters in his Ruling.®" The Court is unaware of any law or regulation and none are

cited by the parties, that require KVR to actually drill, construct, and test all proposed
production wells before filing an application to appropriate water. Given the uncertainty
of whether groundwater applications for projects as large as the Mount Hope Mine
Project will be granted, requiring KVR or any entity in a similar situation to locate, drill,
construct, and test production wells prior to submiiting an application to appropriate, will
be cost prohibitive and severely limit the development of such projects. Surely the law
does not intend that result.

The Court concludes that the State Engineer's responsibility is limited to
reviewing the well locations described in the applications to determine whether the
applications are sufficient as to form and content. The Court finds that the State
Engineer’s finding that KVR’s applications met the requirements for describing the
proposed points of diversion is supported by substantial evidence.

Iy

11

™ R. at 999-1 023, 1943-44 and 2156 admitted at the hearing as exhibits 21-25, 42, and 99-125.

8 NAC 534.300(4).

81 Ruling #6127 at 12.
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E. Whether the State Engineer’s Reliance On KVR’s Model Was An Abuse
Of Discretion.

Eureka County next contends that in determining potential impacts from
KVR'’s groundwater pumping, the State Engineer's reliance on KVR's computer model
was an abuse of discretion.

In support of its applications, KVR developed a computerized groundwater
flow model to estimate the potential water table drawdown by its proposed pumping and
presented the results to the State Engineer in a comprehensive report.** The record
shows that both the model and the report are based on substantial research regarding
the geology and hydrogeology of the area and have been through several updates
based on test drilling, peer-review and collaboration, and refinements.®® KVR’s expert
testified that a model is designed to predict drawdown on a regional basis and is not
intended to be an exact calculator.?* Eureka County was the only Petitioner to present
expert withess testimony about KVR's model. Eureka County’s expert reported that
there were no “fatal flaws” in the model, but testified that the model's predictive
capability was limited.®® Eureka County's expert, however, also testified that her primary
concerns had been largely rectified by later modeling work and that she could be wrong
about the effect of her remaining concerns.®® This witness also stated in her report that

there is a degree of uncertainty with the use of any model because they are

82 R at 1132-1752.

B R at 265:4-25, 269:11-15, 273:19-23, 275:16-25, 275:1-9, 277:15-25, 288:2-6. This peer-review included
Eureka County and BLM and KVR's expert hydrogeologist and groundwater modeler testified that he had run
the fatest version of the model over a thousand times. R. at 293:13-20.

8 R. at 265:22-25, 266:5-6, 301:24-25, 302:1-3.

8 R. at 2841, 620:1-20.

% R. at 618:20-25, 619:1-6, 18-25, 620:1-20.
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simplifications of complex natural systems.®” The State Engineer noted this inherent
uncertainty and still concluded that Eureka County’s expert witness failed to show that
the model's results were not substantially valid.®® This determination is supported by
other evidence in the record, as discussed above in Section lI(A), and is within an area
of the State Engineer’s specialized knowledge and experience. Based on the foregoing
evidence, the Court finds that the State Engineer did not abuse his discretion by relying
in part on the model to analyze the potential drawdown in Diamond Valley, Kobeh
Valley, and the Roberts Mountains that could be caused by KVR’s pumping.

Eureka County also contends that displaying the model results with ten-
foot drawdown contours caused the State Engineer to disregard or minimize impacts to
water sources that may occur where there is less that ten feet of drawdown.® KVR's
withess testified that they were not relying solely on the ten-foot drawdown contour to
evaluate impacts.®® In addition, the State Engineer did not limit his review of potential
impacts to areas within the ten foot drawdown contour, but instead recognized that
potential impacts could occur to valley floor sources in direct contact with the
groundwater aquifer and close to KVR's production wells.”' Eureka County itself
presented evidence to the State Engineer that showed the area in which the model

predicted five feet of drawdown to occur.®? Therefore, there is evidence in the record to

¥ R. at 3208.

88 R. at 3590.

8 Eureka County Opening Br. at 25-26; Benson/Etcheverry Opening Br. at 34 n. 12,
% R. at 156:17-19.

¥ R. at 3593.

92 R. at 3275-76.
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show that the State Engineer did consider potential impacts of less that ten feet. Taking
these factors into considerations, the Court concludes that it is not an abuse of
discretion to allow the reporting of modeled groundwater data based on ten foot
drawdown contour lines.

Eureka County also asserts that the model was poorly calibrated. The
record shows that the model was appropriately calibrated in Kobeh Valley, especially on
the valley floor where the only potential impacts would occur.®® Eureka County relies on
a statement from the State Engineer's staff regarding a calibration failu.re as to the
Model’'s simulation of the predicted drawdown in Diamond Valley from existing
agricultural pumping. KVR’s expert testified that the model's calibration level in
Diamond Valley was not a failure and did not affect simulated drawdown in Kobeh
Vallej94 As discussed above in Section ll(A), other evidence established that the
impacts to Diamond Valley and the Roberts Mountains surface water sources were

unlikely and this evidence is sufficient to support the State Engineer’'s conclusion that

these sources were unlikely to be impacted. Petitioners have not met their burden to

show that the State Engineer’s decision was not supported by substantial evidence.

Moreover, the State Engineer's acceptance of the model is supported by the review and
approval of the model by BLM's staff hydrologist and its independent third-party
reviewer and by the testimony of Eureka County’s expert witness.” Petitioners did not

present a competing groundwater model.

93 R. at 342:11-14, 279:1, 289:9, 685:15-22.
% R. at 401:15-21, 420:18-24, 423:8-20, 424:6-24.
%5 R.at 1080-81; 107:12-17, 108:1-4, 342:7-10, 343:2-5, 346:25, 347:1-10.
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The model’s predictions are supported by other evidence in the record.
Petitioners agree that there are several acceptable means to estimate potential
drawdown from groundwater pumping.®® USGS reports from 1962 to 2006 conclude that
only relatively small amounts of groundwater flow from Kobeh Valley to Diamond
Valley.®” This supports the model's prediction that granting the applications will not
measurably impact water sources in Diamond Valley. KVR’s expert witnesses also
described three other reasons why pumping in Kobeh Valley would not affect Diamond
Valley water levels. First, groundwater levels in Kobeh Valley are roughly 100 feet
higher than those in Diamond Valley and have not lowered despite fifty years of
pumping above the perennial yield in that basin.®® Second, the geologic structures
separating the valleys are not very permeable.®® Third, there is a groundwater flow
barrier between Kobeh Valley and Diamond Valley preventing purﬁping in Kobeh Valley
from influencing any subsurface groundwater flow to Diamond Valley.'®

Accordingly, the State Engineer's conclusions regarding the model are
based on expert testimony, other evidence in the record, his credibility findings, and the
absence of contradictory evidence from Petitioners.’  All of this evidence is sufficient

to overcome Petitioner's assertion that the State Engineer’s reliance on the model was

% R, at 600:18-20, 602:22-25, 603:1-17.

7 2009 R. at 1023, 852, 854, 676.

% R at 168:1-15, 215:12-25, 216:1, 242:1-16; 2009 R. Tr. Vol. IV at 685:13-25,

% R, at 168:17-25, 169:1-25, 170:1-2, (citing LLow, 1982 Geology of Whistler Mountain, R. at 3109-3252).
"% 2009 R. Tr. Vol. IV at 796:10-25, 797:14-25, 798:1-6.

107 Additionally, the evidence also showed that this model! is being used as part of the environmental review
process for the Mt. Hope Project and was approved by the BLM for that purpose. R. at 1080-81; 107:12-17,
108:1-4, 342:7-10, 343:2-5, 346:25, 347:1-10.
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unreasonable., Based on the above, the Court finds that the State Engineer’s ultimate
determinations regarding the lack of conflicts are supported by the model and other
substantial evidence and this Court will not substitute its judgment for that of the State
Engineer.

F. Whether The State Engineer’'s Determination That Unappropriated Water
In Kobeh Valley Is Available For KVR’s Mine Project Is Supported by
Substantial Evidence.

Eureka County next contends that the State Engineer erred in determining
the perennial yield of Kobeh Vailey and that the evidence is insufficient to show that
fhere is unappropriated .water available to satisfy the water appropriation requirements
for KVR's Project. Specifically, Eureka County argues that because the State Engineer
failed to account for the uncaptured evapotranspiration’ in his evaluation of how much
water is available in Kobeh Valley for appropriation, his determination that 15,000 afa is
the perennial yield of Kobeh Valley is overstated and in error. Eureka County contends
that due to this error and KVR's stated intent that it will initially capture no
evapotranspiration and will only capture approximately 4,000 afa of the
evapotranspiration in Kobeh Valley at the end of the 44 year mine life, an overdraft or
groundwater mining situation will be created.

Nevada law requires the State Engineer to reject an application “where
there is no unappropriated water in the proposed source of supply.”'® The State
Engineer determines the amount of groundwater available for appropriation in any given

hydrographic basin by determining the perennial yield of the basin and the total amount

102 Evapotranspiration is defined by.the State Engineer as “[t]he process by which plants take in water through
their roots and then give if off through the leaves as a by-product of respiration; the loss of water to the
atmosphere from the earth’s surface by evaporation and by transpiration through plants.”

93 NRS 533.370(2).
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of existing rights.’® The perennial yield is:

the maximum amount of groundwater that can be salvaged
each year over the long term without depleting the
groundwater reservoir. Perennial yield is ultimately limited to
the maximum amount of natural discharge that can be
salvaged for beneficial use. The perennial yield cannot be
more than the natural recharge to a groundwater basin and
in some cases is less. If the perennial yield is exceeded,
groundwater levels will decline and steady-state conditions
will not be achieved, a situation commonly referred to as
groundwater mining."®

. The State Engineer also considers in determining perennial yield, the natural discharge

froma groundwater basin, including evapotranspiration.'®®

Eureka County's challenge to the State Engineer's perennial yield finding
appears to be premised on an immediate recovery expectation, that unless the pumping
in any given basin immediately prevents an equal amount of groundwater from being
discharged through evapotranspiration, the appropriation of any groundwater would
exceed the perennial year and is not therefore authorized by law.

KVR responds that capturing groundwater naturally discharged through
evapotranspiration is a long term process that would require pumping for 100-150 years
before an equal volume of evapotranspiration could be captured."” Contrary to Eureka
County’s position, Eureka County's own expert appears to have accepted the long term

process premise by testifying that it would take at least 50 years to capture groundwater

10 R at 3584,

195 ROA Vol. XVill at 003584,

198 jd. at 003585.

97 R, at 3584, 1088-90; 2009 Tr. Vol. IX at 10:9-16; R. at 1090.
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being discharged naturally.'®

NRS 533.370(2) requires the State Engineer to determine whether there is
unappropriated water. Here, the State Engineer found that KVR's Project will require
11,300 afa annually, that the perehvnial yield of Kobeh Valley is 15,000 afa, and that the
total volume of existing rights is 1,100 afa, leaving the remaining 13,900 afa more than
enough to satisfy KVR's request for 11,300 afa.'® The Court is unaware of any
requirement that in determining perennial yield, the State Engineer deduct from the
available perennial yield, naturally discharged groundwater that is not immediately
salvaged or captured by the appropriator at the proposed place of diversion. The Court
is likewise unaware of any requirement that KVR capture the full amount of
evapotranspiration within the 44 year life of the mine in order to appropriate the
requested groundwater. The Court defers to the State Engineer's expertise in
determining the perennial yield of any water basin in Nevada to the end that all water
basins in Nevada remain in balance and fo the further end that the scarce water
resources in Nevada are preserved, protected and wisely used for the benefit of all of its
citizens. The Court declines to impose Eureka County's formula of calculating perennial
yield and therefore finds and concludes that the State Engineer's determination of
perennial yield in Kobeh Valley is supported by substantial evidence.

Eureka County’s allegation that KVR’s pumping will create an "overdraft or
constitute groundwater mining” is contrary to basic hydrogeology and Nevada's

established practice of allowing appropriators to use transitional storage to capture the

08 R at 570:8-19.

109 Eureka County’s expert agreed that the natural discharge from Kobeh Valley was approximately 16,000
afa. No contrary evidence was presented. 2009 R. Tr. Vol. | at 185:1-3.

-34-

JA6919




+  From:Eureka Clerk K 7752376015 06/1{ 012 16:02 #789 P.036/060

perennial yield and ignores the statutory concept of “reasonable lowering” of the water
1} table."® Transitional storage is the volume of groundwater in an aquifer that can be

2 used during the ftransition period between natural equilibrium (groundwater is

3 disoharg’éd solely by evapotranspiration of subsurface outflows) and pumping
: equilibrium (groundwater is discharged solely by pumping and all evapotraspiration has
¢ | ceased)."" The use of transitional storage is a matter of physics and is used in the
7 | development of any well in any groundwater basin. Eureka County also ignores the fact
8 | that some transitional storage must always be used to withdraw groundwater from a
J basin and, instead, assert that the total of all natural and artificial discharges
i;) (evapotraspiration and pumping) cannot exceed the perennial yield, at any time. This
12 position, however, would effectively prohibit the State Engineer from granting any

DISTRICT JUDGE

DEPARTMENT 2
WHITE PINE, LINCOLN AND EUREKA COUNTIES

13 || groundwater rights in any basin in Nevada because, as stated above, no groundwater

DAN L. PAPEZ
STATE OF NEVADA

14 | can be developed without using transitional storage until the pumping equilibrium is

15| reached. The Court concludes that the State Engineer did not abuse his discretion and

&
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A
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that his determination regarding water available for appropriation is supported by

substantial evidence.

G. Whether The State Engineer Abused His Discretion In Revising The
Perennial Yield Of Three Basins.

20
" Eureka County contends that the State Engineer improperly revised the
2o || perennial yield of Monitor Valley, Southern Part, from 10,000 afa to 9,000 afa, Monitor

23 || Valley, Northern Part, from 8,000 afa to 2,000 afa, and Koebeh Valley from 16,000 afa

24 1 10 15,000 afa. Eureka County maintains that no information was presented or discussed
25
26

"9 2009 R. Tr. Vol. IV at 808:23-25, 809:1-4; Tr. Vol. V at 909:2-4, 24-25, 921:9-12; R. at 3584-85, 1090,
203:18-22, 204:1-25.

" R, at 1089 (citing USGS reports); 2009 R. Vol. IV at 825:20-24; 2009 R. Vol. V at 909:2-4,

-35-

JA6920




7752376015 06/1 012 16:03 #789 P.037/060

o

“  From:Eureka Clerk

by any party during the administrative hearing concerning these revisions and therefore

1 # the change is not supported by the record.

2 NRS 533.070(2) requires the State Engineer to determine the perennial
’ yield of any given basin to determine the availability of unappropriated water. In this
: matter, the State Engineer was apparently concerned that the original 16,000 afa
6 || perennial yield estimate for Kobeh Valley was prone to double counting (when the

7 || perennial yield of all basins in a flow system exceed their combined evapotranspiration
81 or recharge rates) because a part of that amount was estimated subsurface inflow from
other basins."”? The State Engineer apparently believed that limiting the perennial yield
to the natural discharge rate (15,000 afa) was the conservative approach and ensured

Kobeh Valley would not be depleted over the long term.™®

DAN L. PAPEZ
BISTRICT JUDGE

DEPARTMENT 2
WHITE PINE, LINCOLN AND EUREKA COUNTIES

13 From a procedural standpoint, it does not appear that the Nevada

STATE OF NEVADA
—
N

141 Administrative Procedures Act, cited by Eureka County as support for its challenge,

15 requires the State Engineer to notify any existing or unidentified future appropriator of

b
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his intent to revise perennial yield determinations in the subject basins. NRS
533.070(2) specifically provides the authority to the State Engineer to determine water

availability in any given basin and he does so by estimating perennial yield. After

20 || evaluating the evidence presented at the administrative hearing which included Eureka
21 County's expert witness, the State Engineer determined the perennial yield of Kobeh

Valley to be 15,000 afa." The evidence of record and the State Engineer’s thought

24 11 192 3 ot 3585-86.

251 13k ot 3586 (because the State Engineer actually lowered the perennial yield determination for Kobeh
Valley, the Court is puzzled by Eureka County's complaint.)

YR at 1271, 1463, 1497, 2009 R. at 678 (2006 USGS Report of the Diamond Valley Flow System), 1091
(1964 USGS Reconnaissance Series Report No. 30).
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processes in determining Kobeh Valley's perennial yield are supported by substantial
evidence and the Court so finds.

H. Whether The State Engineer’'s Determination That The Requirements For
An Interbasin Transfer Of Water Had Been Met Is Supported By Substantial
Evidence.

In his Ruling, the State Engineer expressly acknowledged that KVR was
requesting an interbasin transfer of groundwater with a point of diversion in Kobeh
Valley and a place of use in Diamond Valley."™ In determining whether an application
for an interbasin transfer of water must be rejected, NRS 533.070(3) requires the State
Engineer to consider five factors: (1) whether the applicant has justified the need to
import water from another basin; (2) if the State Engineer determines that a plan for
conservation of water is advisable for the basin into which the water is to be imported,
whether the applicant has demonstrated that such a plan has been adopted and is being
effectively carried out; (3) whether the proposed action is environmentally sound as it
relates to the basin from which the water is exported; (4) whether the proposed action is
an appropriate long term use which will not unduly limit the future growth and
development in the basin from which the water is exported; and (5) any other factor the
State Engineer determines to be relevant.

1. Interbasin Transfer To Pine Valley.

Eureka County first challenges the use of imported Kobeh Valiey water in
Pine Valley on the grounds that the State Engineer did not consider all of the factors
required under NRS 533.370(3). The State Engineer and KVR both concede that the

permits should be restricted to prohibit use of imported water in Pine Valley and

115 ROA Vol. XVIil at 0003594,
-37-
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accordingly, it is so ordered.

2. Whether Granting KVR’s Applications Was Environmentally Sound
As To Kobeh Valley.

In determining whether to approve an interbasin transfer of groundwater,
the State Engineer is required to consider whether such transfer is “environmentally
sound as it relates to the basin from which the water is exported.”'®  The State
Engineer has interpreted the phrase "environmentally sound” within the parameters of
Nevada water law to mean “whether the use of water is sustainable over the long-term
without unreasonable impacts to the water resources and the hydrologic-related natural
resources that are dependant o.n those water resources.”""” In applying this definition
of “environmentally sound” to the proposed interbasin transfer of water from Kobeh
Valley to Diamond Valley, the State Engineer used the perennial yield and amount of
existing rights to determine there would be 2,600 afa available for future appropriation if
KVR'’s applications were granted.'® The State Engineer also considered potential
impacted springs and the necessity of a 3M Plan."® The State Engineer concluded that
because only a few minor springs located on the valley floor could potentially be
impacted by mine pumping and because any such impacts could be fully mitigated,

there would be no impairment to the hydrologic related natural resources in Kobeh

120

Valley.

8 NRS 533.370(3)(c).
"7 R, at 3597,

M8 R. at 3508,

119 Id.

120 Id.
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Eureka County contends that the State Engineer's definition and
application of the statutory term “environmentally sound” is too narrow and that more
than a simple review of impacts to existing water rights and discussion of a 3M Plan is
necessary for a proper determination of whether the'proposed interbasin transfer of
water is “environmentally sound.” Eureka County argues that the State Engineer's
“environmentally sound” analysis is nothing more than a reiteration of his analysis of
impacts to existing rights made pursuant to NRS £33.370(2).

In support of its argument, Eureka County points to legislative testimony
given regarding interbasin water transfers. In discussing Senate Bill 108 in the 1999
Nevada Legislative Session, State Water Planner Naomi Duerr referenced an excerpt
from a Draft Nevada State Water Plan as follows:

Nevada has many threatened and endangered species and

unique ecosystems, and has lost much of its wetland

environments. Protection of water quality and recreation

opportunities depend in large part on water availability.

Because the water needs for these beneficial uses of water

have not been adequately quantified and few water rights

have been obtained to support them in the past, a thorough

evaluation of the potential environmental impacts must

precede any large scale water transfer.’®

Eureka County also references the testimony of its witness, Rex Massey,
who testified that Kobeh Valléy supports important outdoor recreation resources and
activities such as camping, fishing, hiking, biking, hunting and wildlife viewing and that

these activities provide social and economic benefits."? Further evidence provided at

the hearing shows that a potential drawdown of water on Roberts Mountain could result

121" See Minutes For Feb. 10, 1999, Senate Comm. on Natural Res. at 6-9.
22 ROA Vol. [V at 000695.
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in reduced spring and surface flows negatively affecting wet meadows and associated
wildlife habitat and could further affect a potential Lahontan Cutthroat Trout recovery
project on Henderson and Vinini Creek.'® Eureka County contends that because the
State Engineer failed to consider or discuss the impacts of mine pumping on these
important issues, his determination that the proposed interbasin transfer of water is
“environmentally sound” is arbitrary, capricious and not based upon substantial
evidence.

In his discussion of whether the interbasin transfer of water from Kobeh
Valley to Diamond Valley is “environmentally sound” and what that term means, the
State Engineer stated in his Ruling that “the public record and discussion leading up to
the enactment of NRS 5383.370(3)(c) do not specify any operational or measurable
criteria for use as the basis for a quantitive definition,”* and that “this provision of water
law provides no guidance as to what constitutes the parameters of ‘environmentally
sound.”® In support of the State Engineer’s conclusion that he was left to determine
the interpretation of “environmentally sound,” the State Engineer references the
testimony of Senator Mark James concerning the interbasin transfer statute wherein
Senator James “pointed out that by the language ‘environmentally sound’ it was not his
intention to create an environmental impact statement process for every interbasin water
transfer application and that the State Engineer's responsibility should be for the

hydrologic environmental impact in the basin of export.”'*®

23 ROA Vol. VI at 001066; Vol. [V at 00736-37.
124 R, at 3597.

125 Id.

28 R at 3597-98.
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The legislative history of the interbasin transfer statute supports the State
Engineer’s position that the meaning of the term “environmentally sound” was left to his
discretion.'” While not minimizing the importance of Eureka County’s environmental
impact concerns of the proposed interbasin transfer, the Court concludes that the State
Engineer's interpretation of the interbasin transfer criteria is reasonable and should be
afforded deference. Because the State Engineer determined that potential impacts to
springs in Kobeh Valley could be mitigated, he concluded there would be no
unreasonable impairment to the hydrologic related natural resources in Kobeh Valley.?
The Court therefore concludes that the State Engineer applied the correct standard in
determining the interbasin transfer of water from Kobeh Valley to Dfamond Valley was
environmentally sound and concludes further that the State Engineer's finding is

supported by substantial evidence.

3. Whether The Proposed Action Is An Appropriate Long-Term Use
That Will Not Unduly Limit Future Growth And Development in Kobeh
Valley.

In determining whether to approve an interbasin transfer of water, the
State Engineer must also consider “whether the proposed action is an appropriate long-
term use which will not unduly limit the future growth and development in the basin from
which the water is exported.”'®®

The State Engineer determined that the proposed action would not unduly

limit future growth and development of Kobeh Valley. Based on the evidence

1271t would seem to the Court that the Nevada Legislature purposely left the interpretation of the term
“environmentally sound” to the State Engineer as the Nevada Legislature could have, but chose notto, supply
its own definition.

28 R, at 3598.

129 NRS 533.370(3)(d).
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presented, the State engineer determined that substantial water would still be available

1 | to satisfy significant future growth and that the proposed action is the type of growth

2 expected in the area, which is supported by Eureka County’s evidence of several
3

potential mining projects in the County.'® The State Engineer's Ruling shows that 2,600
4
6 afa of Kobeh Valley's perennial yield will be available for future growth after granting

131

6 I| KVR's applications.
7 Petitioners did not dispute this finding on appeal. Instead, Petitioner

8 || Eureka County asserts that granting the applications would prevent the maximum

? development of residential property in Kobeh Valley based on testimony that as many
10
1 as 2,988 residential lots could be created in Kobeh Valley if all private land in the valley
12 | was subdivided into 2.5-acre lots. The Court finds that this testimony is not supported

DISTRICT JUDGE
DEPARTMENT 2
WHITE PINE, LINCOLN AND EUREKA COUNTIES

13 | by evidence as the likelihood or feasibility of such growth was contradicted by the

DAN L., PAPEZ
STATE OF NEVADA

14 | testimony of the Eureka County public works director who stated that the County has

15 enough water rights to meet anticipated future growth for 20 years.™ Further, testimony
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from Eureka County's socioeconomic consultant about future growth in Kobeh Valley

was contradicted by his own testimony that Eureka County’'s non-mining base

population was stable and unlikely to grow.”™ The Court concludes that the State
20 | Engineer's determination that granting the applications would not restrict future growth

21 4 and development is supported by substantial evidence.
22

23

24 || 130 R 4t 3600, 747:1-25, 748:1-7, 3527-35.
25 || 131" R at 3588,
26 )| 192 R a4t 526:8-11,

133 R, at 700:22-25, 701:10.
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4. Whether The State Engineer Erred By Failing To Find The Bartine
Ranch Water Rights Were Subject To Forfeiture.

Eureka County next contends that the State Engineer should have
forfeited all of KVR's existing certificated groundwater rights at the Bartine Ranch or
alternatively, should have forfeited all but those which are appurtenant to 65.54 acres,™*
Eureka County points out that the Bartine Rights were issued for irrigation to be
completed utilizing artesian wells and the supporting structures, a small ditch and a
groundwater well with ditches."*Eureka County asserts that although the artesian wells
had provided natural drainage, no irrigation had occurred on the Bartine Ranch for more
that five years.

In support of its argument, Eureka County offered the testimony of Eureka
County Commission Chairman James Ithurralde and Mr. Damale who both testified that
neither had seen irrigation on the Bartine Ranch."® Several other witnesses also
testified that no irrigation had occurred on the Bartine Ranch although the artesian wells
provided a flow of natural drainage.” Eureka County’s expert witness testified that at
least 65 acres at the Bartine Ranch had been irrigated and Eureka County's public
works director testified that he had observed agricultural activity at the Bartine Ranch

during the last five years.'®

134 KVR Filed change applications for Certificates 2780 (App. 76989, 79223) 2880 (App. 76990, 79935).

135 ROA Vol. XVIII at 003602.
136 50904 ROA Tr. Vol. 3 at 407:19-24, 408:15-18, 423:9-19, 459:10-21, 484:1-18.

137 5\0904 ROA Tr. Vol. 1 at 117:7-25, 118:1-7; Vol. 2 at 401:7-18.

138 R at564:17-19, 565:19-21, 522:12-19.
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Nevada law provides that the failure to put a certified groundwater right to
beneficial use for five consecutive years causes a forfeiture of the unused portion of the
rights.™®® The party asserting forfeiture bears the burden of proving non-use by clear
and convincing evidence.'® The Nevada Supreme Court has never addreésed the
issue of what beneficial use is necessary to avoid forfeiture.

In reviewing the Bartine Ranch water forfeiture issue, the State Engineer
recognized that while there was some evidence of non-use of Bartine water, based upon
the record as a whole, there was not clear and convincing evidence of forfeiture.’*' In
reaching his cbnclusion, the State Engineer noted that both Bartine Certificates irrigate
the same acreage being 65.54 acres of land and are supplemental to each other by
place of use."? The State Engineer also found that crop inventories and records from
pumpage inventories introduced at the administrative hearing indicated Bartine water
usage in recent years.'® The State Engineer also heard testimony from Eureka
County’s public works director that he had observed agricultural activity on the Bartine
property within the last five years.

Although Eureka County does not dispute the accuracy of the crop
inventories, it contends that they only evidence the natural flow of water from the
artesian wells, which it argues is not a beneﬁciél use sufficient to defeat a forfeiture

claim. Eureka County cites court decisions from the intermediate appellate courts of

138 NRS 534.090(1).

190 Town of Eureka, 108 Nev. at 169, 826 P.2d at 952.
1 R. at 3601-02.

142 Ruling #6127 at 31.

143 44, at 30.
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Oregon and New Mexico for the proposition that artesian flow is not a beneficial use.
The Court concludes that these two cases do not mandate the result asserted by Eureka
County. In Sfaats v. Newman, an Oregon Administrative Law Judge (“ALJ") found that
although petitioners had ditches on their land, those ditches “were in disrepair’ and that
most of the irrigation on the land was better understood as “subirrigation,” or "naturally
occurring subsurface seepage and capillary action.”™** The ALJ held that “subirrigation”
did not amount to beneficial use.® Here, there is no evidence of “subirrigation use” at
the Bartihe Ranch and the crop inventories show some water was used to irrigate
pasture grass.

Under the New Mexico case cited by Eureka County, running water over
land on which crops grow qualifies as “beneficial use.”"*® Here, the State Engineer
found™” and Eureka County admits™® that the Bartine water rights were perfected for
irrigation using artesian wells and ditches and the State Engineer expressly found that
“there was some artesian flow of water on the property.”**® The Court concludes that the
use of the water under the Bartine Ranch water rights is a beneficial use because the

water was used “for the purpose for which the right [wa]s acquired or claimed.”®

4 988 P.2d 439, 440 (Or. Ct. App. 1999) (quotation marks omitted).
45 1d. at 441 (emphasis added).

Y8 Martinez v. McDermett, 901 P.2d 745, 750 (N.M. Ct. App. 1995) (finding “beneficial use” for purposes of
establishing priority dates because “[c]learly, growing crops constitutes a beneficial use of water”).

47 R, at 3602.
8 Eureka County Opening Br. at 40, 11, 6-8.

19 R. at 3602; see also Eureka County Opening Br. at 40 (citing the testimony of Mr, Damele, in which he
noted the “natural drainage of the two artesian wells”).

%0 NRS 534.090(1); see also Staats, 988 P.2d at 441 (“The use must be what is permitted in the water right
itself").

_45.

JA6930




From:Eureka Clerk / 7752376015 06/1( 012 16:08 #789 P.047/060

Eureka County argues that even if the crop inventories and evidence of
1 || artesian flow irrigating pasture grass is sufficient to overcome a forfeiture claim, then the

21 state Engineer should have forfeited that portion of the Bartine Ranch water rights that

3 were not used within the écreage specified on the crop inventories. A review of the crop
: inventories show that while they specify the number of acres irrigated, they do not show
¢ || which acres.”™ Because water rights are appurtenant to the land on which they were
7 1| placed to beneficial use, a claim of forfeiture requires a showing of which land was not
8 Il irrigated for five consecutive years. Here, the State Engineer did not have evidence
2 before him to determine which acres were not irrigated under the Bartine Ranch water
i? rights, and therefore, he could not determine which rights were unused. Because
12 Eureka County had the burden to prove forfeiture by clear and convincing evidence and

DEPARTMENT 2
WHITE PINE, LINCOLN AND EUREKA COUNTIES

13 || failed to present any evidence specifically identifying the acres that it claimed had not

DAN L. PAPEZ
DISTRICT JUDGE
STATE OF NEVADA

14 || been irrigated, the Court concludes that the State Engineer’s decision not to forfeit any
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151 of the Bartine Ranch water rights is supported by the record and is not arbitrary,
capricious, or an abuse of discretion.

J. Whether The State Engineer Violated The Provisions Of NRS 533.325 By
Acting On Change Applications Pending New Appropriations.

Eureka County and Conley-Morrison next challenge the authority of the

20
o1 State Engineer to review applications to appropriate and applications to change their
on |t Points of diversion in a single proceeding. The challenge is to thirteen of the eighty-

23 || eight applications addressed in the State Engineer’s Ruling.

24 The State Engineer accepted, noticed, reviewed, and acted on KVR’s
25
26

applications to appropriate (i.e. new appropriations) and their accompanying change

81 2009 R. at 2106-59.
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applications in the same proceeding and in the sequential order in which they were filed.
For the first time on appeal, Eureka County and Conley-Morrison argue that a change
application may not be filed, noticed, considered or approved in the same proceeding as
the underlying application to appropriate it seeks to change. The Court concludes that
Nevada's water law statutes do not prohibit the State Engineer from accepting, noticing,
reviewing, and acting on application to change pending applications to appropriate in
the same proceeding and the State Engineer's decision to do so in this case is not
arbitrary and capricious or contrary to law.

As a preliminary matter, the Court concludes that Eureka County aﬁd
Conley-Morrison are barred from raising this issue on appeal because they failed to do
so below. lssues a party could have raised in an administrative proceeding should not
be considered for the first time in an original proceeding before the district court.'®2
Raising issues for the first time in a petition for appellate review undermines the
efficiency, faimess and integrity of the proceeding before the State Engineer.'®?

Petitioners contend that the Court should forgive their waiver because, as
a general matter, courts may hear "question[s] of law” on appeal that were not raised
below.”™ In deciding whether to forgive a party’s waiver, however, the courts have
noted that such forgiveness should be withheld when the lower court is not given “the

opportunity to correct possible errors,""® or when forgiving waiver would upset

153 See State Bd. Of Equalization v. Barta, 124 Nev. 612, 621, 188 P.3d 1092, 1098 (2008) (“Because judicial
review of administrative decisions is limited to the record before the administrative body, we conclude that
a party waives an argument made for the first time to the district court on judicial review”) (footnote omitted).
¥4 See Schuck v. Signature Flight Support of Nev., Inc., 126 Nev. , , 245 P.3d 542, 544 (2010).

85 Bunker v. Labor and Indus. Review Comm'n, 650 N.W.2d 864, 869 (Wis. 2002).

158 Nevada Power Co. v. Haggerty, 115 Nev. 353, 365 n. 9, 989 P.2d 870, 878 (1999).
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principles of “judicial economy."’®® Had Petitioners given the State Engineer an
opportunity to address their argument about change applications, the State Engineer
could have easily avoided the issue by modifying the process by which he granted the
applications, although, as noted below, he was not required to do so. In light of these
considerations, the Court declines to address an argument Petitioners could have
presented to the State Engineer, especially where Petitioners were unable to describe
at oral argument any injury they have suffered as a result of the manner in which the
State Engineer proceeded.

Additionally, in the protests that Eureka County and Morrison filed with the
State Engineer, they expressly requested the State Engineer act on the applications to
appropriate prior to the change applications, which is exactly what the State Engineer
did in this case. The State Engineer granted the applications and issued the permits in
the sequence in which they were filed. Accordingly, not only did Eureka County and
Morrison fail to raise the issue before the State Engineer, they actually requested the
State Engineer take the action that they now complain of on appeal. In Nevada, the
doctrine of invited error does not allow a party to complain on appeal of errors which
that party itself induced or provoked the hearing officer or opposing party to commit.*’

Regardless of Petitioners’ failure to raise this issue below, the Court
concludes that it lacks merit. In Petitioners’ view, NRS 533.325 prohibits- an applicant
from filing, and the State Engineer from accepting, noticing, reviewing, and acting on an

application to change a pending application to appropriate. By its terms, however, the

'ST Clark Co. Sch. Dist. v. Richardson Constr. Inc., 123 Nev. 382, 388, 168 P.3d 87, 91-92 (2007); Pearson
v. Pearson, 110 Nev. 293, 297, 871 P.2d 343, 345 (1994),
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statute does not expressly speak to the order in which the State Engineer may grant
applications to appropriate or applications to change. The provision.on applications to
appropriate, NRS 533.325, simply requires that a person receive a permit before
“performing any work in connection” with the appropriation of water or with a change in
place of diversion, manner of use, or nature of use. And the provision on change
applications, NRS 533.345, merely mandates that the change application contain
enough information for the State Engineer to have a “full understanding of the proposed
change.” Neither provision mandates the manner or order in which the State Engineer
must perform his duties.

The State Engineer interprets the statute as allowing him to accept, notice,
review, consider and sequentially grant applications to appropriate and their related
change applications during the same proceeding and then sequentially issue permits in
the same order. In so doing, the original application is granted first and then is
superseded by the later granted change application. The permits are then issued
accordingly. The Court sees no reason to disturb the State Engineer's application of the
statute. The State Engineer’s interpretation is reasonable and entitled to deference.’®

Further, public policy counsels in favor of the State Engineer's
interpretation.™ The process of reviewing an application is a lengthy one and approval
often takes several years. Where, as here, the applicant discovers that the locations at

which it originally sought to appropriate water are impractical, it does not make sense to

%8 See Pyramid Lake, 112 Nev. at 747, 918 P.2d at 700 (1996) (“An agency charged with the duty of
administering an act isimpliedly clothed with power to construe it as a necessary precedent to administrative
action”).

159 Desert Valley Water Co. v. State, 104 Nev. 718, 720, 766 P.2d 886, 887 (1988) (“The words of the statute
should be construed in light of the policy and spirit of the law, and the interpretation made should avoid absurd
results”).
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require the applicant to either file a new application to appropriate, thereby risking its

1| priority under the old application, or await approval of its original application to

2 appropriate before filing an application to change. Adopting either requirement would
3 .
lead to delay and waist limited state resources. Pstitioners offer no reason to believe
4
5 that such an arduous process makes sense and are unable to identify any harm they
6 I| have suffered as a result of the manner in which the State Engineer granted KVR's
7 | change applications.” Here, the State Engineer granted the applications in the order
b o 8 | in which they were filed and issued permits on the applications to appropriate prior to
- E 9 .
8 § the applications to change. Accordingly, the Court concludes that the State Engineer
H e 10
EM Eé 1 did not exceed his authority by accepting, noticing, reviewing, and acting on the
Loopss
;E g 62 g 12 || applications in sequence in the same proceeding.
&2,
% ZhE3% 13 K. Whether The State Engineer’s Acceptance Of KVR’s Inventory Was An
oo zh .
2, 3 Abuse Of Discretion.
E ¥o14
& E 15 NRS 533.364(1) requires the State Engineer to complete an inventory
= i
8 ¥

ptior to the approval of an application for an interbasin transfer of more that 250 acre-
feet of groundwater from a basin that has not previously been inventoried. This

requirement applies to any interbasin groundwater transfer that was noticed for a

hearing on or after July 1, 2009."" The statute requires the inventory to include three

20
items:
21
29 (a) The total amount of surface water and groundwater appropriated in
accordance with a decreed, certified or permitted right;
23
(b)  An estimate of the amount and location of all surface water and
24 groundwater that is available for appropriation in the basin; and
25
26

60 Apr. 3, 2012 Oral Arg. Tr. at 17:19-23, 116:16-23.
81 NRS 533.364(2)(a).
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() The name of each owner of record set forth in the records of the

Office of the State Engineer for each d3creed, certified or permitted right in

the basin.
The statute expressly states that the State Engineer is not required to initiate or
complete a determination of surface or groundwater rights or to “otherwise quantify any
vested claims.”’® The inventory statute does not contemplate any sort of adversarial
hearing in conjunction with the inventory process. The statutorily required inventory is a
ministerial task that must be completed before the State Engineer approves an
application involving an interbasin transfer greater than 250 acre-feet. Once an
inventory is completed, the State Engineer may approve any number of interbasin
transfers without conducting new inventories. The estimate of the total amount of
groundwater available for appropriation is only a one-time estimate and does not affect
the obligation of the State Engineer to determine whether water is available for
appropriation for each application submitted to him. The statute only requires that the
State Engineer complete the inventory within one year of its commencement and before
approval of an interbasin transfer.'®

Eureka County asserts that the State Engineer violated its due process

rights by not holding a hearing and allowing the County to examine witnesses, and that
the inventory was inadequate. Respondents counter that nothing in NRS 533.364(1)
requires the State Engineer to provide notice and an opportunity to comment or provide
a hearing on the inventory. KVR asserts that the inventory met the statutory

requirements. Additionally, KVR argues that the State Engineer's acceptance of the

162 Id.
8% NRS 533.364(4).
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T

inventory is not an appealable decision under NRS 533.450 and that Eureka County
failed to file and serve its petitions for judicial review within the statutory appeal period.
Because the latter two arguments are jurisdictional, the Court will discuss them first.

The ini)entory required under NRS 533.364(1) is a listing of the decreed,
certified and permitted rights, the names of water users holding those rights, and an
estimate of the water available for appropriation in a particular basin.  The inventory is
not required to contain any findings or determinations of the State Engineer. The
inventory is a list of names and water rights and an estimate of the total amount of water
available for appropriation in Kobeh Valley. The names of the individuals and entities
that hold decreed water rights in the basin are matters of public record. NRS
533.364(1)(b)'s plain terms require only that the State Engineer provide an “estimate” of
the water available for appropriation. When the Nevada Legislature uses unambiguous
terms, the Court will not give those terms anything other than their customary
meaning.”® The word “estimate” suggests flexibility and discretion. The Nevada
Legislature confirmed that was its intent when it explained that it used the term
“estimate” to require the State Engineer to take “a snapshot in time" of the water
available for appropriation within a basin.'®®

NRS 533.450 permits judicial review only of an “order or decision of the
State Engineer . . . affecting [a] person’s interests.”'® The completion and acceptance

of a statutorily required inventory is not an “order or decision” subject to judicial review

184 See e.g., Madera v. State Indus. Ins. Sys., 114 Nev. 253, 257, 956 P.2d 117, 120 (1998); Desert Valley,
104 Nev. at 720, 766 P.2d at 887.

185 See Nevada Assembly Committee Minutes, Comm. on Gov't Affairs, 2009 Leg. 75th Sess. (Statement
of Pete Goicoechea, Member, Assembly Comm. On Gov't Affairs) (Mar. 24, 2009).

165 NRS 533.364(4).
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under NRS 533.450. Thus, while the State Engineer's Ruling approving KVR's
applications can be challenged, the inventory itself is not a separate “order or decision”
of the State Engineer that can be independently challenged. Moreover, the acceptance
of the inventory by the State Engineer does not affect any interest of Eureka County or
the other Petitioners. Therefore, the Court concludes that the State Engineer’s
acceptance of the inventory is not appealable.

Even if the State Engineer's acceptance of the inventory is appealable,
Eureka County did not timely file and serve its petitions for judicial review. An appeal of
a State Engineer order or decision must be filed and notice served on the State
Engineer within 30 days after the date of the order or decision.”™ Here, the State
Engineer’s letter accepting the inventory is dated June 22, 2011. Accordingly, Eureka
County should have filed and served its appeal by July 22, 2011. Eureka County filed
its petitions on August 8, 2011, and therefore, it was not timely filed under NRS
533.450(1), (3). Relying on the APA, Eureka County argues that the appeal period does
not begin to run until the date the letter was served. As stated above, the APA does not
apply to the State Engineer except for the adoption of his rules of practice,' so it is not
controlling here. Further, NRS 533.450 expressly states that the 30-day appeal period
begins to run from the date of the order or decision. Additionally, Eureka County does
not contest that NRS 533.450(1) requires that notice of the appeal be personally served
on the State Engineer within the same 30-day period. Here, the record shows that

Eureka County served the State Engineer with its petition on August 9, 2011.1%°

%7 NRS 533.450(1).

188 NRS 233B.039(1)(j).

189 See Notice of Pet. for Judicial Review filed Aug. 9, 2011 in Case No. CV 1108-155.
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Accordingly, even under the County’s argument, it did not timely comply with NRS
533.450(3) and the Court lacks jurisdiction to consider the State Engineer's acceptance
of the inventory.

Even assuming the State Engineer's acceptance of the inventory is an
appealable decision and Eureka County timely appealed, the Court concludes that the
State Engineer did not violate Eureka County's due process rights because the County
had a full opportunity to challenge whether water was available for appropriation in
Kobeh Valley, which was a predicate finding fo the State Engineer's Ruling. Moreover,
Eureka County has not pointed o any evidence in the record to show that the inventory
is inconsistent with the finding of the State Engineer regarding water available for
appropriation.”® Eureka County fully participated in the proceedings below and in this
appeal and, therefore, was not denied any due process rights. The Court also
concludes that the State Engineer's finding of available water in Kobeh Valley is
supported by substantial evidence.'

L. Whether The Permits As Issued Are Inconsistent And Contradictory To
Ruling #6127.

A portion of KVR's applications sought to change existing irrigation water
rights in Diamond Valley. In the Ruling, the State Engineer determined that the
Diamond Valley permits must expressly restrict water use to within that basin."? As

required by the Ruling, the Diamond Valley permits, as amended, expressly restrict the

0 See R. at 3588, 2594
7 See supra, §§ F, G.
Y2 R, at 3595.
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place of use to that basin.’® Petitioners argue that the permits are ambiguous as to this
restriction because the applications included places of use in Kobeh Valley and Pine
Valley and the permits state that the “point of diversion and place of use are as
described on the submitted application to support this permit.*'”*  The Court concludes
that the permits, as amended, are not ambiguous because, even thought they refer to
the point of diversion and place of use described on the applications, the amended
permits clearly limit the place of use to Diamond Valley.

The Ruling also states that any unused water pumped under the Diamond
Valley permits must be returned to that basin.'® The express permit term in the
Diamond Valley permits restricting the place of use to that basin necessarily includes
the requirement that any unused Diamond Valley water must be returned to that basin.
Because KVR may not use Diamond Valley water in another basin, discharging any
water to another basin without the right to use it there would be an unlawful waste of
water. Further, the State Engineer’s failure to include this restriction in the permit terms
is reasonable considering the record shows that KVR would consume all water
produced in Diamond Valley in that basin."®

Petitioners Benson-Eicheverry assert that the permits allow KVR to divert
more than 11,300 afa. After reviewing the permits the Court concludes that this

assertion is incorrect because they clearly are limited to a total combined annual volume

'3 ROA SE at 273-82, 342-81, 430-37.
74 See e.g., ROA SE at 373.

73 R. at 3595,

76 R, at 871:5-14.
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CHRONOLOGICAL APPENDIX TO

APPEAL FROM JUDGMENT

DOCUMENT DATE VOL JA NO.
Petition for Judicial Review 08/08/2011 1 01-06
Notice of Verified Petition for Writ of 08/10/2011 1 07-08
Prohibition, Complaint and Petition for
Judicial Review
Verified Petition for Writ of 08/10/2011 1 09-59
Prohibition, Complaint and Petition for
Judicial Review
Summons and Proof of Service, Kobeh | 08/11/2011 1 60-62
Valley Ranch, LLC
Summons and Proof of Service, Jason 08/11/2011 1 63-65
King
Affidavit of Service by Certified Mail 08/11/2011 1 66-68
Notice of Petition for Judicial Review 08/11/2011 1 69-117
Summons and Proof of Service, Kobeh | 08/15/2011 1 118-120
Valley Ranch, LLC
Summons and Proof of Service, Jason 08/15/2011 1 121-123
King
Summons and Proof of Service, The 08/17/2011 1 124-128
State of Nevada
First Additional Summons and Proof of | 08/17/2011 1 129-133
Service, State Engineer, Division of
Water Resources
Order Allowing Intervention of Kobeh | 09/14/2011 1 134-135

Valley Ranch, LLC, to Intervene as a
Respondent
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Dismiss and Opposition to Request for
Writ of Prohibition

DOCUMENT DATE VOL JA NO.
Partial Motion to Dismiss, Notice of 09/14/2011 1 136-140
Intent to Defend
Order Allowing Intervention of Kobeh | 09/26/2011 1 141-142
Valley Ranch, LLC, as a Party ‘
Respondent
Answer to Verified Petition for Writ of | 09/28/2011 1 143-149
Prohibition, Complaint and Petition for
Judicial Review by Kobeh Valley
Ranch, LLC
Answer to Petition for Judicial Review | 09/29/2011 1 150-154
by Kobeh Valley Ranch, LLC
Answer to Petition for Judicial Review | 09/29/2011 1 155-160
by Kobeh Valley Ranch, LLC
Order Directing the Consolidation of 10/26/2011 1 161-162
Action CV1108-156 and Action No.
CV1108-157 with Action CV1108-155
Summary of Record on Appeal 10/27/2011 | 2-26 163-5026
Request for and Points and Authorities | 11/10/2011 27 5027-5052
in Support of Issuance of Writ of
Prohibition and in Opposition to
Motion to Dismiss
Order Setting Briefing Schedule 12/02/2011 27 5053-5055
Reply in Support of Partial Motion to 12/15/2011 27 5056-5061

JAKAP\F12EUREKA01.6127.APX. WPD 4




Summary of Record on Appeal --
CV1108-155

DOCUMENT DATE VOL JA NO.
Kobeh Valley Ranch’s Reply to 12/15/2011 27 5062-5083
Conley/Morrison’s Request for and
Points and Authorities in Support of
Issuance of Writ of Prohibition and in
Opposition to Motion to Dismiss
Kobeh Valley Ranch’s Joinder in the 12/15/2011 27 5084-5086
State of Nevada and Jason King’s
Partial Motion to Dismiss
Petition for Judicial Review 12/29/2011 27 5087-5091
Petition for Judicial Review 12/30/2011 27 5092-5097
Summons and Proof of Service, The 01/11/2012 27 5098-5100
State of Nevada
First Additional Summons and Proof of | 01/11/2012 27 5101-5103
Service, State Engineer, Division of
Water Resources
First Amended Petition for Judicial 01/12/2012 27 5104-5111
Review
Opening Brief of Conley Land & 01/13/2012 | 27 5112-5133
Livestock, LLC and Lloyd Morrison
Petitioners Kenneth F. Benson, 01/13/2012 27 5134-5177
Diamond Cattle Company, LLC, and
Michel and Margaret Ann Etcheverry
Family LP’s Opening Brief
Eureka County’s Opening Brief 01/13/2012 27 5178-5243
Eureka County’s Summary of Record 01/13/2012 28 5244-5420
on Appeal - CV1112-0164
Eureka County’s Supplemental 01/13/2012 | 29-30 | 5421-5701
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DOCUMENT DATE VOL JA NO.
Order Granting Extension 01/26/2012 31 5702-5703
Answer to Petition for Judicial Review | 01/30/2012 31 5704-5710
Answer to First Amended Petition for 01/30/2012 31 5711-5717
Judicial Review
Supplemental Petition for Judicial 01/31/2012 | 31 5718-5720
Review
Petition for Judicial Review 02/01/2012 | 31 5721-5727
Summary of Record on Appeal 02/03/2012 31 5728-5733
Record on Appeal, Vol. I, Bates 02/03/2012 31 5734-5950
Stamped Pages 1-216
Record on Appeal, Vol. 11, Bates 02/03/2012 32 5951-6156
Stamped Pages 217-421
Record on Appeal, Vol. 111, Bates 02/03/2012 33 6157-6397
Stamped Pages 422-661
Answer to Petition to Judicial Review 02/23/2012 34 6398-6403
Answering Brief 02/24/2012 34 6404-6447
Respondent Kobeh Valley Ranch, 02/24/2012 34 6448-6518
LLC’s Answering Brief
Reply Brief of Conley Land & 03/28/2012 | 34 6519-6541
Livestock, LLC and Lloyd Morrison
Petitioners Kenneth F. Benson, 03/28/2012 34 6542-6565
Diamond Cattle Company, LLC, and
Michel and Margaret Ann Etcheverry
Family LP’s Reply Brief
Eureka County’s Reply Brief 03/28/2012 34 6566-6638

JAKAP\F12EUREKAO01.6127. APX.WPD




Proceedings

DOCUMENT DATE VOL JA NO.
Transcript for Petition for Judicial 04/03/2012 | 35 6639-6779
Review
Corrected Answering Brief 04/05/2012 35 6780-6822
Findings of Fact, Conclusions of Law, 06/13/2012 36 6823-6881
and Order Denying Petitions for
Judicial Review
Notice of Entry of Findings of Fact, 06/18/2012 | 36 6882-6944
Conclusions of Law, and Order
Denying Petitions for Judicial Review
Notice of Appeal 07/10/2012 36 6945-6949
Petitioners Benson, Diamond Cattle 07/12/2012 36 6950-6951
Co., and Etcheverry Family LP’s Notice
of Appeal
Excerpts from Transcript of 10/13/2008 36 6952-6964
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ALPHABETICAL APPENDIX TO

APPEAL FROM JUDGMENT

DOCUMENT DATE VOL JA NO.
Affidavit of Service by Certified Mail | 08/11/2011 1 66-68
Answer to Verified Petition for Writ of | 09/28/2011 1 143-149
Prohibition, Complaint and Petition for
Judicial Review by Kobeh Valley
Ranch, LLC
Answer to Petition for Judicial Review | 09/29/2011 1 150-154
by Kobeh Valley Ranch, LLC
Answer to Petition for Judicial Review | 09/29/2011 1 155-160
by Kobeh Valley Ranch, LLC
Answer to Petition for Judicial Review | 01/30/2012 | 31 5704-5710
Answer to First Amended Petition for | 01/30/2012 31 5711-5717
Judicial Review
Answer to Petition to Judicial Review | 02/23/2012 | 34 6398-6403
Answering Brief 02/24/2012 | 34 6404-6447
Corrected Answering Brief 04/05/2012 | 35 6780-6822
Eureka County’s Supplemental 01/13/2012 | 29-30 | 5421-5701
Summary of Record on Appeal -
CV1108-155
FEureka County’s Summary of Record | 01/13/2012 | 28 5244-5420
on Appeal - CV1112-0164
Eureka County’s Opening Brief 01/13/2012 | 27 5178-5243
Eureka County’s Reply Brief 03/28/2012 | 34 6566-6638
Excerpts from Transcript of 10/13/2008 36 6952-6964

Proceedings
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DOCUMENT

DATE

VOL

JA NO.

Findings of Fact, Conclusions of Law,
and Order Denying Petitions for
Judicial Review

06/13/2012

36

6823-6881

First Additional Summons and Proof
of Service, State Engineer, Division of
Water Resources

08/17/2011

129-133

First Additional Summons and Proof
of Service, State Engineer, Division of
Water Resources

01/11/2012

27

5101-5103

First Amended Petition for Judicial
Review

01/12/2012

27

5104-5111

Kobeh Valley Ranch’s Reply to
Conley/Morrison’s Request for and
Points and Authorities in Support of
Issuance of Writ of Prohibition and in
Opposition to Motion to Dismiss

12/15/2011

27

5062-5083

Kobeh Valley Ranch’s Joinder in the
State of Nevada and Jason King’s
Partial Motion to Dismiss

12/15/2011

27

5084-5086

Notice of Verified Petition for Writ of
Prohibition, Complaint and Petition for
Judicial Review

08/10/2011

07- 08

Notice of Petition for Judicial Review

08/11/2011

69-117

Notice of Entry of Findings of Fact,
Conclusions of Law, and Order
Denying Petitions for Judicial Review

06/18/2012

36

6882-6944

Notice of Appeal

07/10/2012

36

6945-6949

Opening Brief of Conley Land &
Livestock, LLC and Lloyd Morrison

01/13/2012

27

5112-5133
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DOCUMENT

DATE VOL JA NO.
Order Allowing Intervention of Kobeh | 09/14/2011 1 134-135
Valley Ranch, LLC, to Intervene as a
Respondent
Order Allowing Intervention of Kobeh | 09/26/2011 1 141-142
Valley Ranch, LLC, as a Party
Respondent
Order Directing the Consolidation of 10/26/2011 1 161-162
Action CV1108-156 and Action No.
CV1108-157 with Action CV1108-155
Order Setting Briefing Schedule 12/02/2011 | 27 5053-5055
Order Granting Extension 01/26/2012 | 31 | 5702-5703
Partial Motion to Dismiss, Notice of 09/14/2011 1 136-140
Intent to Defend
Petition for Judicial Review 08/08/2011 1 01-06
Petition for Judicial Review 12/29/2011 27 5087-5091
Petition for Judicial Review 12/30/2011 27 5092-5097
Petition for Judicial Review 02/01/2012 | 31 5721-5727
Petitioners Kenneth F. Benson, 01/13/2012 27 5134-5177
Diamond Cattle Company, LLC, and
Michel and Margaret Ann Etcheverry
Family LP’s Opening Brief
Petitioners Kenneth F. Benson, 03/28/2012 34 6542-6565
Diamond Cattle Company, LLC, and
Michel and Margaret Ann Etcheverry
Family LP’s Reply Brief
Petitioners Benson, Diamond Cattle 07/12/2012 36 6950-6951

Co., and Etcheverry Family LP’s
Notice of Appeal

J\KAP\F12EUREKAO01.6127. APX.WPD
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Valley Ranch, LLC

DOCUMENT DATE VOL JA NO.
Record on Appeal, Vol. II, Bates 02/03/2012 | 32 5951-6156
Stamped Pages 217-421
Record on Appeal, Vol. I, Bates 02/03/2012 31 5734-5950
Stamped Pages 1-216
Record on Appeal, Vol. III, Bates 02/03/2012 | 33 6157-6397
Stamped Pages 422-661 ,
Reply in Support of Partial Motionto | 12/15/2011 | 27 5056-5061
Dismiss and Opposition to Request for
Writ of Prohibition
Reply Brief of Conley Land & 03/28/2012 | 34 6519-6541
Livestock, LLC and Lloyd Morrison
Request for and Points and Authorities | 11/10/2011 27 5027-5052
in Support of Issuance of Writ of
Prohibition and in Opposition to
Motion to Dismiss
Respondent Kobeh Valley Ranch, 02/24/2012 | 34 6448-6518
LLC’s Answering Brief |
Summary of Record on Appeal 10/27/2011 | 2-26 163-5026
Summary of Record on Appeal 02/03/2012 | 31 5728-5733
Summons and Proof of Service, Kobeh | 08/11/2011 1 60-62
Valley Ranch, LLC
Summons and Proof of Service, Jason | 08/11/2011 1 63-65
King
Summons and Proof of Service, Jason | 08/15/2011 1 121-123
King
Summons and Proof of Service, Kobeh |-08/15/2011 1 118-120

JAKAP\F12EUREKAO01.6127.APX.WPD 11




Prohibition, Complaint and Petition for
Judicial Review

DOCUMENT DATE VOL JA NO.
Summons and Proof of Service, The 08/17/2011 1 124-128
State of Nevada
Summons and Proof of Service, The 01/11/2012 | 27 5098-5100
State of Nevada
Supplemental Petition for Judicial 01/31/2012 | 31 5718-5720
Review
Transcript for Petition for Judicial 04/03/2012 | 35 6639-6779
Review
Verified Petition for Writ of 08/10/2011 1 09-59

JAKAP\FI2EUREKAO01.6127. APX. WPD 12




CERTIFICATE OF APPENDIX (NRAP 30(g)(1)

In compliance with NRAP 30(g)(1) I hereby certify that this Appendix

consists of true and correct copies of the papers in the District Court file.

DATED: December 21, 2012. /s/ KAREN A. PETERSON
KAREN A. PETERSON, NSB #366
ALLISON, MacKENZIE, PAVLAKIS,
WRIGHT & FAGAN, LTD.
P.O. Box 646
Carson City, NV 89702

Attorneys for Appellant,
EUREKA COUNTY
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DAN L. PAPEZ
DISTRICT JUDGE

DEPARTMENT 2
WHITE PINE, LINCOLN AND EUREKA COUNTIES

STATE OF NEVADA
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Case Nos. CV 1108-155
CV-1108-156
CV-1108-157
CV-1112-164
CV-1112-165
CV-1202-170

Dept No. 2

NO,_

FILED
JUN 13 2012

IN THE SEVENTH JUDICIAL DISTRICT COURT OF THE STATE OF

NEVADA, IN AND FOR THE COUNTY OF EUREKA

* ¥ 3k Kk K

EUREKA COUNTY, a political subdivision
of the State of Nevada,
Petitioner,

V.

STATE OF NEVADA, EX. REL., STATE
ENGINEER, DIVISION OF WATER
RESOURCES,

Respondent.

CONLEY LAND & LIVESTOCK, LLC, a
Nevada limited liability company, LLOYD
MORRISON, an individual,

Petitioners,
V.

OFFICE OF THE STATE ENGINEER OF
THE STATE OF NEVADA, DIVISION OF
WATER RESOURCES, DEPARTMENT OF
CONSERVATION AND NATURAL
RESOURCES, JASON KING, State
Engineer, KOBEH VALLEY RANCH, LLC,
Real Party in Interest,

Respondents.

FINDINGS OF FACT, CONCLUSIONS

OF LAW, AND ORDER DENYING
PETITIONS FOR JUDICIAL REVIEW

JA6823
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DISTRICT JUDGE
DEPARTMENT 2
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KENNETH F. BENSON, an individual,
DIAMOND CATTLE COMPANY, LLC, a
Nevada limited liability company, and
MICHEL and MARGARET ANN
ETCHEVERRY FAMILY, LP, a Nevada
registered foreign limited partnership,

Petitioners,

V.

STATE ENGINEER OF NEVADA, OFFICE
OF THE STATE ENGINEER, DIVISION OF
WATER RESOURCES DEPARTMENT OF
CONSERVATION AND NATURAL
RESOURCES,

Respondent.

EUREKA COUNTY, a political subdivision
of the State of Nevada,
Petitioner,

V.

STATE OF NEVADA, EX. REL., STATE
ENGINEER, DIVISION OF WATER
RESOURCES,

Respondent.

KENNETH F. BENSON, an individual,
DIAMOND CATTLE COMPANY, LLC, a
Nevada limited liability company, and
MICHEL and MARGARET ANN
ETCHEVERRY FAMILY, LP, a Nevada
registered foreign limited partnership,

Petitioners,
V.

STATE ENGINEER OF NEVADA, OFFICE
OF THE STATE ENGINEER, DIVISION OF
WATER RESOURCES DEPARTMENT OF
CONSERVATION AND NATURAL
RESOURCES,

Respondent.

JA6824




KENNETH F. BENSON, an individual,
DIAMOND CATTLE COMPANY, LLC, a
Nevada limited liability company, and
2 MICHEL AND MARGARET ANN
ETCHEVERRY FAMILY, LP, a Nevada
3 registered foreign limited partnership,

Petitioners,
V.
5
6 STATE ENGINEER OF NEVADA, OFFICE
OF THE STATE ENGINEER, DIVISION OF
7 WATER RESOURCES DEPARTMENT OF
CONSERVATION AND NATURAL
g 8 RESOURCES,
& i
5 g 9 Respondent.
o
3 ; 10
W
§E§~ 2g 11 THIS MATTER is presently pending before the Court on Petitions for
Q<3 Eqi
Wz Z
g . E E S8 120 judicial Review filed by Eureka County, a political subdivision of the State of Nevada,
S zZrhgH
<28¢x 13
am ° Zh (hereafter “Eureka County”) in Case No. CV1108-155, on August 8, 2011, and in Case
i 14 ‘
z
E & 5 No. CV 1112-164, on December 29, 2011, and by a Petition For Writ Of Prohibition,’
> 2
7 g

Complaint, and Petition For Judicial Review filed by Conley Land & Livestock, LLC, a
Nevada limited liability company; Lloyd Morrison, an individual, (hereafter “Conley-

Morrison”) in Case No. CV 1108-156, on August 10, 2011, and by Petitions For Judicial

Review filed by Kenneth F. Benson, an individual; Diamond Cattle Company, LLC, a

20 '
Nevada limited liability company; Michel and Margaret Ann Etcheverry Family, LP, a

21

29 Nevada registered foreign limited partnership, (hereafter “Benson-Etcheverry”) in Case

23 || No. CV-1108-157, on August 11, 2011, in Case No. CV-1112-165, on December 30,

24 || 2011, and a subsequent Amended Petition in Case No. CV 1112-165, filed on January
25
26

' Petitioners Conley-Morrison elected not to proceed with their Petition For Writ of Prohibition and to proceed
solely on their Petition For Judicial Review. See Conley-Morrison’s Jan. 13, 2012, Opening Br. at 5.

-3-
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17, 2012, and a Petition For Judicial Review filed in Case No. CV 1202-170, on

1 | February 2, 2012. By stipulation of the parties and Order of the Court, all of the above-

2 |l referenced cases were consolidated for review and determination by the Court, and
3 additionally, Kobe Valley Ranch, LLC (hereafter “KVR") was allowed to intervene as a
: Respondent. The Office of the State Engineer of the State of Nevada (hereafter “State
6 Engineer’) is likewise a Respondent to the Petition. The Respondents filed their
7 | Answers to said Petitions and the cases have been fully briefed by the parties. Oral
8 || argument was heard on April 3, 2012 in Eureka District Court. Eureka County is
9 represented by Karen Peterson, Esq., and Eureka County District Attorney Ted Beutel.
1(1) Conley-Morrison is represented by Gordon DePaoli, Esq. and Dale Ferguson Esaq.

12 Benson-Etcheverry is represented by Laura Schroeder, Esq. and Therese Ure, Esq.

DAN L. PAPEZ
DISTRICT JUDGE
DEPARTMENT 2
WHITE PINE, LINCOLN AND EUREKA COUNTIES

13 || The State Engineer is represented by Senior Deputy Attorney General Bryan Stockton,

STATE OF NEVADA

14 | and KVR is represented by Ross E. de Lipkau, Esq., John R. Zimmerman, Esq., and

15§ Francis M. Wikstrom, Esq.

H
5
O
O
8
F
&)
W
<
9
:
>
%

The Court having reviewed the Record on Appeal (ROA),? and having
considered the arguments of the parties, the applicable law and facts, and all papers

and pleadings in this matter, hereby makes the following findings of fact, conclusions of

o0 I law, and judgment.

210 171
220 4y
23

24 2 This includes the record on appeal dated October 27, 2011 filed by the State Engineer (hereinafter “R.”),
the record on appeal dated January 13, 2012 filed by Eureka County (hereinafter “EC ROA"), the
25 supplemental record on appeal dated January 13, 2012 filed by Eureka County (hereinafter “SROA”), and the
record on appeal dated February 3, 2012 filed by the State Engineer (hereinafter “ROA SE”). Additionally,
26 | this includes the record on appeal filed in consolidated cases CV 0904-122 and CV0904-123, which was
incorporated by reference in the State Engineer's proceedings below (hereinafter “2009 R.” or for transcripts
“2009 Tr. Vol. Page:line”).

-4-
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DAN L. PAPEZ
DISTRICT JUDGE

DEPARTMENT 2
WHITE PINE, LINCOLN AND EUREKA COUNTIES

STATE OF NEVADA
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FACTS AND PROCEDURAL HISTORY

The ROA in this matter shows that in 2005, General Moly, Inc. (hereafter
“GMI") acquired a leasehold interest in a proposed molybdenum mine located in Eureka
County, Nevada, commonly referred to as the Mount Hope Mine Project. GMI and its
subsidiary, KVR, commenced a development plan for the mine and began the permitting
process. The mine is projected to be one of the largest primary molybdenum mines in
the world employing some 400 people and processing approximately 60,000 tons of ore
per day. The expected mine life is 44 years.

Between May, 2005 and June, 2010 and as a part of its development plan,
KVR filed applications with the State Engineer to appropriate new groundwater or to
change the point of diversibn, place of use and/or manner of use of existing water rights.
The applications sought a total combined duty of 11,300 acre feet annually (“afa”) of
groundwater for mining and milling purposes associated with the proposed mine project.

The water requested in KVR’s applications is located in two hydrographic
basins, the Kobeh Valley Hydrographic Basin (hereafter “Kobeh Valley”) and the
Diamond Valley Hydrographic Basin (hereafter “Diamond Valley”). Kobeh Valley is
located in Eureka County and Lander County, Nevada, and Diamond Valley is located
entirely within Eureka County, Nevada.

The initial thirteen applications were protested by various entities and
individuals including Eureka County, Tim Halpin, and the Eureka Producers’
Cooperative. An administrative hearing to consider KVR’s applications was held before
the State Engineer on October 13-18, 2008. On March 26, 2009, the State Engineer

issued Ruling #5966 granting therein a majority of KVR's applications subject to certain

JA6827
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o

terms and conditions. Eureka County, Tim Halpin and the Eureka Producers’

1 | Cooperative appealed Ruling #5966 to this Court by filing Petitions For Judicial Review.

2 I Those Petitions were heard and considered by this Court and on April 21, 2010, this
3 Court issued its Order vacating Ruling #5966 and remanding the matter to the State
; Engineer for a new hearing.® -

6 While these prior applications were pending before the State Engineer on
7 | remand, KVR filed new change applications seeking to change points of diversion and
8 | expand place of use of the applications approved in Ruling #5966. As referred to
J above, the prior applications and the new change applications were timely protested by
I(l) individuals and entities on various grounds. The State Engineer thereafter noticed and
12 held an administrative hearing on the applications on December 6-7, 2010 and on

DAN L. PAPEZ
DISTRICT JUDGE
DEPARTMENT 2
WHITE PINE, LINCOLN AND EUREKA COUNTIES
STATE OF NEVADA

13 || December 9-10, 2010.

14 By correspondence dated March 3, 2011 sent by the State Engineer to

g
3
5
B
(a]
i
a
B
:
>
7

15 KVR, the State Engineer requested additional information regarding the scope of the
interbasin transfer of water and an inventory as required by NRS 533.364. Both KVR

and Eureka County provided responses to the State Engineer's request for additional

information. Through correspondence dated April 20, 2011, the State Engineer
20 (| requested additional information from KVR as required by NRS 533.364. Thereafter,

21 || the State Engineer noticed an additional hearing day on May 10, 2011 to discuss the

22 requested information. On June 16, 2011, KVR provided its final, additional information
zj to the State Engineer concerning inventory.

o5 On July 15, 2011, the State Engineer issued Ruling #6127 granting KVR's
26

% See Findings of Fact, Conclusions of Law and Order Granting Pets. For Judicial Review, Vacating Ruling
#5966, And Remanding Matter For New Hr'g, filed on Apr. 21, 2010.

-6-
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applications in the order in which they were filed.* The applications were granted
subject to: (1) existing rights; (2) payment of statutory permit fees; (3) a monitoring,
management and mitigation plan prepared in cooperation with Eureka County and
approved by the State Engineer before any water is developed for mining; (4) all
changes of irrigation rights will be limited to their consumptive uses; (5) no export of
water from Diamond Valley hydrographic basin; (6) a total combined duty of 11,300 afa.

Subsequent to granting the applications, the State Engineer also granted
the change applications which, when granted, modified the original applications to
appropriate. On December 1, December 11 and December 14, 2011, the State
Engineer issued the permits granted pursuant to Ruling #6127. Petitioners appeal
Ruling #6127 on multiple grounds.

DISCUSSION

|. Standard of Review

Nevada law allows every person feeling aggrieved by an order or decision
of the State Engineer to have that matter reviewed on appeal.® 1 On appeal, the State
Engineer’s decision or ruling is prima facie correct, and the burden of proof is upon the
person challenging the decision.® With regard to questions of fact, the reviewing court

must limit its determination to whether substantial evidence in the record supports the

4 In his ruling, the State Engineer granted applications 72695, 72696, 72697, 72698, 73545, 73546, 73547,
73548, 3549, 73550, 73551, 73552, 74587, 75988, 75989, 75990, 75991, 75992, 75993, 75994, 75996,
75997, 75998, 75999, 76000, 76001, 76002, 76003, 76004, 76005, 76006, 76007, 76008, 76009, 76745,
76802, 76803, 76804, 76805, 76989, 76990, 77171, 77525, 77529, 77527, 77553, 78424, 79911, 79912,
79913, 79914, 79915, 79916, 79917, 79918, 79919, 79920, 79921, 79922, 79923, 79924, 79925, 79926,
79927, 79928, 79929, 79930, 79931, 79932, 79933, 79934, 79935, 79936, 79937, 79938, 79939, 79940,
79941 and 79942.

5 NRS 533.450(1).

& NRS 533.450(10).
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State Engineer's decision.” The court may not pass upon the credibility of witnesses,
reweigh the evidence, nor substitute its judgment for that of the State Engineer.?
Substantial evidence has been defined as “that which a reasonable mind might accept
as adequate to support a conclusion.”

Unless the decision of an administrative agency is found to be arbitrary or
capricious, such decision generally will not be disturbed on appeal.’ A decision is
regarded as arbitrary or capricious if it is “baseless or despotic” or evidences “a sudden
turn of mind without apparent motive; a freak, whim, mere fancy.”"

Because the State Engineer is authorized by Nevada law to decide and
regulate the appropriation of water, “that office has the implied power to construe the
State’s water law provisions and great deference should be given to the State
Engineer’s interpretation when it is within the language of those provisions.”"?> However,
a reviewing court is not compelled to defer to the State Engineer’s interpretation of a
regulation or statute if the plain language of the provision requires an alternative

interpretation.™

Iy

" Town of Eureka v. State Engineer, 108 Nev. 163, 165, 826 P.2d 948, 949 (1992) (citing Revert
v. Ray, 95 Nev. 782, 786, 603 P.2d 262, 264 (1979)).

8 Revert, 95 Nev. 782 at 786, 603 P.2d at 264 (citing N. Las Vegas v. Pub. Serv. Comm’n, 83 Nev. 279, 429,
P.2d 66 (1967)).

° City of Reno v. Estate of Wells, 110 Nev. 1218, 1222, 885 P.2d 545, 548 (1994).
1% United States v. Alpine Land & Reservoir Co., 919 F. Supp. 1470, 1474 (D. Nev. 1996).

" Estate of Wells, 110 Nev. at 1222, 885 P.2d at 548 (citing City Council v. Irvine, 102 Nev. 277, 278-79,
721 P.2d 371, 372 (1986)).

12 Anderson Family Assocs. v. State Engineer, 124 Nev. 182, 186, 179 P.3d 1201, 1203 (2008); United
States v. State Engineer, 117 Nev. 585, 589, 27 P.3d 51, 53 (2001).

'3 Anderson Family Assocs., 124 Nev. at 186, 179 P.3d at 1203.
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ll. Eureka County’s Assignment Of Error

1 A. Whether KVR’s Applications Conflict With Existing Rights Or Protectable
Interests In Domestic Wells.

Eureka County first contends in its appeal that the State Engineer acted

arbitrarily and capriciously and ‘in violation of NRS 533.370(2) in granting KVR’s
applications because said grant would conflict with existing water rights or protectable
interests in domestic wells. In support of its argument, Eureka County points to the

testimony and evidence admitted and considered by the State Engineer during the

O 00 ~N O O b~ W

administrative hearing showing that springs in Kobeh Valley would be adversely

10 | affected by mine pumping. Specifically, Eureka County references the testimony of

£ 4

2 g

S 3

B g

Eny 3 g

g Ej § ;’ LE s KVR's hydrology experts, Terry Katzer and Dwight Smith, both of whom acknowledged

J%0EZE 10

g ; E € % o adverse effects to stock watering wells in Kobeh Valley by mine pumping.

A<285% 13

P, " : % @ ” The ROA reflects that both Terry Katzer and Dwight Smith acknowledged
z ,

g E 15 during their testimony that existing permit Spring #721, also known as the Etcheverry

& S

Mud Spring, a low flow spring used by wild horses and cattie, would be impacted by

mine pumping and that a high probability existed that Mud Spring would cease to flow.

Dwight Smith testified further that Lone Mountain Spring which is located near KVR's

proposed well field would also potentially cease to flow.

20

21
oo || presented during the administrative hearing. Martin Etcheverry, owner and operator of

Evidence of other potential conflicts with existing water rights were also

23 || the Robert’'s Creek Ranch, testified that pump tests completed by KVR dropped by half

24 | the water flowing from Nichols Spring and that the Spring had not recovered some two
25

26

and a half years later. Eureka County’s expert witness, Dale Bugenig, summarized in

his report that the expected 10 foot drawdown contour caused by mine pumping would
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extend into the headwaters of Henderson Creek which would impact existing rights to

1 || water in Henderson Creek as defined in the Pete Hanson Creek Decree.

2 In his Ruling, the State Engineer determined that the water rights that
3 might potentially be impacted by KVR’'s pumping are those that exist on the valley floor
: of Kobeh Valley within the predicted water level drawdown area.” The State Engineer
6 || found, however, that only two springs were likely to be affected by KVR's pumping,*
7 | and that those springs could be adequately and fully mitigated because they produce
8 | lessthata gallon/minute, were for stockwatering uses, and exist on the valley floor. The
7 evidence supporting this finding is the testimony of KVR’s expert witnesses and the
1? owners of the potentially impacted water rights and amount and use of those potentially
12 impacted water sources.'® As to other springs and stockwatering wells on the Kobeh

DAN L. PAPEZ
DISTRICT JUDGE
DEPARTMENT 2
WHITE PINE, LINCOLN AND EUREKA COUNTIES

13 || Valley floor that might potentially be affected, the State Engineer conditioned his

STATE OF NEVADA

14 | approval on the submission and approval of a monitoring, management, and mitigation

15 plan (“3M Plan”) that will carefully monitor them and require mitigation if they are in fact

<
S
5
~
=
2]
)
§
o)
2,
T
=
Z
i)
>
n
A

impacted.!”” There is nothing in the record to suggest that these other springs or wells
are unique or that mitigation would not be possible and the uncertainty of any impacts

supports the State Engineer's decision to protect rights to these sources through the

20 || development and implementation of an approved 3M Plan.

21

22

14
R. at 3593.
23

® The two springs specifically identified as likely to be impacted by KVR’s pumping are Mud Springs and
24 Lone Mountain Spring, which are subject to water rights held by the Etcheverrys and BLM. R. at 1556, 3522
(identified as water right No. 12748), 2009 R. at 3692-3710 (BLM stipulation). The record shows that
25 Etcheverrys did not file a protest against the granting of these applications and BLM withdrew its protest.

26 || 16 R at 1379, 1445, 1519, 1735-36, 206:10-12, 314:3-8, 454:20-25, 455:1-8, 471:15-25, 472:1, 493:8-13.

7 R. at 3592-93, 3598, 3610, 3613.
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Eureka County argues that the State Engineer failed to consider the extent

1 || of the water rights on the two springs likely to be impacted, which according to Eureka

2 County were granted for more than a few gallons/minute. The Court finds that the State
3 Engineer did not ignore or fail to consider the extent of water rights on these sources,
. but instead recognized the evidence that these springs actually produce less water than
6 || is specified in the water right.”® Further, even though the evidence showed that these
7 || springs may produce less than that of the applicable water right, the State Engineer
8 || concluded in the Ruling that KVR would be required to fulfill each water right to the
? extent of each right."

i? At the hearing before the State Engineer, KVR's experts testified that there

12 || were several techniques available to mitigate any loss from these springs and wells,

DISTRICT JURGE

DEPARTMENT 2
WHITE PINE, LINCOLN AND EUREKA COUNTIES

13 || including deepening the impacted stockwatering wells, piping water from KVR's

DAN L. PAPEZ
STATE OF NEVADA

14 || distribution system to the spring area,® and adjusting the volume or rate of water

15 pumped from each of KVR’s production wells.?' The three Kobeh Valley ranchers called

2
S
5
=
2
a)
]
g
a
=X
2
&

by Eureka County as witnesses each conceded that mitigation of their valley floor water

rights was possible.?? Eureka County implicitly acknowledged that mitigation could

avoid conflicts with existing water rights by resolving any impacts to water sources

20

21 8 R. at 1735-36. Other evidence in the record shows that these springs were dry at one pointin time. R. at
27 1445.

23 ¥ R. at 3598.

o4 0 R, at 206:10-12, 454:20-25, 455:1-8, 471:13-20, 483:11-19, 493:6-13.

o5 2! R. at 314:3-8, 2009 R. Tr. Vol. IV at 783:1-5.

26 22 Eyreka County called John Colby (MW Cattle Company), James Etcheverry (on behalf of 3-Bar Ranch),

and Martin Etcheverry (on behalf of the Etcheverry Family Limited Partnership as owner of Roberts Creek
Ranch). None of the ranchers had protested the applications and only one appealed the Ruling (Etcheverry
Family Limited Partnership). R. at 454:20-25, 455:1-8, 471:15-25, 493:8-13.
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under a proposed 3M Plan.?®* The Court concludes that the State Engineer's

1 || determination is reasonable, within his field of expertise, and supported by substantial

2 | evidence in the record.
3 Eureka County also argues that pursuant to NRS 533.370(2) and
: notwithstanding evidence of mitigation potential, the State Engineer is not authorized to
6 order mitigation of impacts and must deny any applications that could potentially impact
7 || an existing water right. The Court concludes that NRS 533.370(2) does not prevent the
8 | State Engineer from granting applications that may impact existing rights if the existing
9 right can be protected through mitigation, thus avoiding a conflict with existing rights.
icl) Nevada is one of the driest states in the entire country and it is likely that the
12 development of any future water rights in Kobeh Valley or for that matter in any other

DEPARTMENT 2
WHITE PINE, LINCOLN AND EUREKA COUNTIES

DAN L. PAPEZ
DISTRIGT JUDGE
STATE OF NEVADA

13 || location in the State of Nevada will have some potential impact on existing water rights
14 | because each new development will necessarily have to use some transitional storage

150 and lower the groundwater table to capture the perennial yield.** The Court concludes

g
3
3
5
o
o }
5
)
:
>
h

Nevada law allows the State Engineer to grant subsequent applications even if they may

impact existing rights so long as those existing rights can be made whole through

mitigation. NRS 533.370(2) requires the State Engineer to deny a water right
20 || application if there is no water available for appropriation in the basin or if the proposed

21 | use conflicts with existing rights. The statute does not require the State Engineer to

22 deny applications that may impact certain water sources, if the applicant can
23

successfully mitigate those impacts. NRS 534.110(5) states that “[t]his section does not
24
25
26

B R at 2321-22, 658:7-12, 728:7-11, 3296, 722:16-25, 723:4-14,
24 R at 204:15-22, 357:21-25, 358:1-11, 359:11-17, 1088-90.
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prevent the granting of permits to applicants later in time on the ground that the

1} diversions under the proposed later appropriations may cause the water level to be

2 lowered at the point of diversion of a prior appropriator, so long as any protectable
3

interests in existing domestic wells as set forth in NRS 533.024 and the rights of holders
4
5 of existing appropriations can be satisfied under such express conditions.” Nothing in

6 | Nevada's water law statutes (NRS Ch. 533-534) prohibits the State Engineer from
7 | expressly conditioning approval of a permit on the submission and approval of a

8 mitigation plan to protect the rights of prior appropriators. The Nevada Federal District

g8

@ % ’ Court — interpreting Nevada law — has held that the State Engineer “has the inherent
éﬁh%é 1(1) authority to condition his approval of an application to appropriate based on his
g % é é g E 12 statutory authority to deny applications if they impair existing water rights.”*

ég E §' g E 13 Eureka County’'s interpretatiorl of NRS 533.370(2) advocates a “no impact
E % 14 | rule” which would essentially prevent the State Engineer from allowing the perennial
E § 15 yield of any Nevada basin to be developed and used by new groundwater applicants

because any new pumping would necessarily draw down the water table which is almost
certain to impact other groundwater uses to some degree. Under Eureka County’s

interpretation that an impact is necessarily a conflict, no new applications could be

20 | approved even if the resulting impacts to existing rights could be fully mitigated so that

21 existing users would receive the full measure of their water rights. In view of the

2
2 legislative expressions in NRS 533.024(1)(b), 534.110(4)~(5), and 5633.370(2), the Court
23
0 concludes Eureka County's statutory interpretation of NRS 533.370(2) would create a

o5 || near impossibility for the future development of any new groundwater in the State of

26

% Alpine Land & Reservoir Co., 919 F. Supp. at 1479.

13-
JA6835




Nevada contrary to legislative intent and public policy. The Court concludes that NRS

1 || 533.370(2) does not require the State Engineer to deny an application if any potential

2 impacts to existing rights can be mitigated and therefore the State Engineer did not act
3 arbitrarily, capriciously, or in violation of Nevada law in conditionally approving KVR'’s
: applications.

6 The State Engineer also determined that pumping groundwater in Kobeh

7 || Valley would not conflict with existing rights or domestic wells in Diamond Valley.?®

8 | KVR's expert withesses testified that pumping groundwater in Kobeh Valley would not

H 0
g % ? affect Diamond Valley water levels. These experts testified that the groundwater levels
g Ny § § i(l) in Kobeh Valley are roughly 100 feet higher than those in Diamond Valley and have not
E % § g é E 12 lowered in response to significant agricultural pumping and water level declines in
*gg E é g E 13 || Diamond Valley.?” KVR's experts also testified that there is a groundwater flow barrier
E % 14 | between Kobeh Valley and Diamond Valley.®® These expert conclusions are supported
g g 15 by several USGS® reports in the record that conclude, based on the area’s geology and

hydrogeology, that the subsurface flow of groundwater from Kobeh Valley to Diamond
Valley through the alluvium is minimal,® and there is no evidence that subsurface

groundwater from the deeper carbonate aquifer is flowing from Kobeh Valley to

20

21

22 % R, at 3590.

B g at 168:1-15, 215:12-25, 216:1-6, 242:4-14, 310:9-11; 2009 R. Tr. Vol. [V at 685:13-25, 797:14-25,
798:1-6.

24

25 28 R. 1 at 68:1-15, 215:12-25, 216:1-6, 242:4-14; 2009 R. Tr. Vol. |V at 685:20-25, 796:17-24.

26 2 United States Geological Survey.

%0 R. at 3588. One USGS scientist estimated the flow at less than 40 acre-feet annually (afa) through the
alluvium in the Devil’'s Gate area. 2009 R. Vol. VI at 854.
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Diamond Valley.*' Another report showed that the geological structure separating the

1 || two valleys is not very permeable.® Lastly, KVR's groundwater flow model showed that

2 I KVR's pumping would not adversely affect Diamond Valley water levels.® This
3 contradicts Petitioner's assertion that the State Engineer did not properly take into
: account the effect of Kobeh Valley pumping on Diamond Valley.**

6 The Court finds that this evidence is sufficient to convince a reasonable

7 | mind that these applications would not conflict with existing rights or domestic wells in

Diamond Valley, and therefore, the State Engineer’s finding in this regard is supported

? by substantial evidence.

1(1) The State Engineer likewise determined that pumping groundwater in
12 Kobeh Valley would not conflict with existing rights on Roberts, Henderson, or Vinini

DISTRICT JUDGE
DEPARTMENT 2
WHITE PINE, LINCOLN AND EUREKA COUNTIES

13 || Creeks. The evidence before the State Engineer was that water resources in, or

DAN L. PAPEZ
STATE OF NEVADA

14 || originating from, the surrounding mountain ranges would not be affected by KVR'’s

H
2
O
b
E
a
<
9
o
5
m
2

15 pumping because those sources were not hydraulically connected to the groundwater
aquifer.*® KVR'’s expert witnesses testified that the flow of those surface water sources

was purely dependent on precipitation, snowmelt, and climatic conditions®® and that

groundwater pumping in Kobeh Valley would not affect stream flow in Roberts,

20
21

31 2009 R. Vol. VI at 676, 852; 2009 R. Tr. Vol. IV at 796:10-24, 797:14-24; R. at 215:20-25.

32 R, at 168:17-25, 169:1-25, 170:1-2 (citing Low, Dennis James, 1982 Geology of Whistler Mountain; R. at
22 || 3109-3252).

23 [ * R.at310:9-11, 3589-90.

24 || 34 Benson/Etcheverry Opening Br. at 30-34.

25 || *° R, at3591-92, 171:8-17, 172:2-11, 24-25, 173:1-2, 187:21-25, 188:1-12 (Roberts Creek), 181:3-25, 182:1-
18, (Henderson Creek), 189:12-14 (Vinini Creek), 183:19-25, 184:2-7, 189:18-21 (Pete Hanson Creek), 1090-
26 1093, 241:16-25, 246:8-13, 341:1-5 (area mountain creeks in general).

% R, at 180:20-25, 182:12-14, 188:21-25, 325:2-14, 312:12-15.
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Henderson, or Vinini Creeks because the primary water source for those creeks is not
1 || hydraulically connected to the Kobeh Valley groundwater aquifer.”” No contrary expert

2 testimony was presented by Petitioners. The Court finds that the evidence is sufficient

3 to convince a reasonable mind that these applications would not conflict with existing
: rights on Roberts, Henderson, or Vinini Creeks, and therefore, the State Engineer’s
6 finding in this regard is supported by substantial evidence.

7 B. Whether The State Engineer Violated Nevada Law By Conditioning The
2 Approval of KVR’s Applications On A 3M Plan Yet To Be Developed.

9 Eureka County next contends that the State Engineer’'s reliance on a

10 || future monitoring, management and mitigation plan in approving KVR's applications

k- 0
%L
o 5
O 8
6
BNy &g .
angtas 11 || violates Nevada law. Eureka County argues that because a 3M Plan was not presented
D LDzl
ez i
g ; E’ i % ° 12 or reviewed at the administrative hearing, neither Eureka County nor any of the other
OQ2Zelhigr
A<?ag= 13
50° % o protestants were given the opportunity to assess or challenge the plan. Eureka County
T y 14
z " 5 offers as well that because no 3M Plan is yet in existence, there is no evidence in the
> t
A 3

record to support the State Engineer’s conclusion that a 3M Plan will effectively mitigate
impacts to existing water rights. Eureka County concludes that because the record is

barren of any details of a 3M Plan, the State Engineer’s reliance on the yet to be

developed plan in approving the applications is arbitrary, capricious and in violation of

20
21

Nevada law.

29 In support of its argument, Eureka County cites the Nevada Supreme

23 || Court's decision in City of Reno v. Citizens For Cold Springs.* In City of Reno, the city

24

25 || & R. at 3591-92, 170:3-8, 187:21-25, 188:1 (Roberts Creek), 181:19-23 (Henderson Creek), 189:12-17
(Vinini Creek), 189:18-21 (Pete Hanson Creek), 172:25, 173:1-2, 179:4-8, 186:19-25 (area mountain creeks
26 in general).

% 126 Nev. , , 236 P.3d 10 (2010).
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was required by its own municipal code to make a finding “regarding plans to supply

1 | adequate water services and infrastructure to support the proposed development”

2 before adopting a master plan amendment and a zoning ordinance.®* Unlike the
3 municipal code at issue in that case, the Nevada water law statutes require no such
5 prerequisite with regard to a mitigation plan. Further, the respondents in City of Reno
6 || argued that the city violated NRS 278.0282(1), which states that “before the adoption or
7 || amendment of any master plan . . . each governing body . . . shall submit the proposed
8 plan or amendment to the regional planning commission.” Much like the State
? Engineer did here, the city conditionaliy approved the master-plan amendments,
i(l) expressly stating that the amendments would not “become effective” until the Regional
12 Planning Commission approved the amendments.*’ The court affirmed the City'’s

DAN L. PAPEZ
DISTRICT JUDGE

DEPARTMENT 2
WHITE PINE, LINCOLN AND EUREKA COUNTIES

13 || actions, holding that the City did not violate NRS 278.0282 by conditionally approving

STATE OF NEVADA

14 | amendments to the Reno Master Plan prior to submitting the amendments to the

15 Regional Planning Commission for review because the master-plan amendments would

H
3
O
5
3
A
=
5
=
4

only become effective after approval by the Regional Planning Commission. Similarly,
KVR's applications were conditionally granted upon the approval of a 3M Plan to be

later submitted to and approved by the State Engineer with input from Eureka County.*

20 The Court concludes that there is nothing in the State Engineer’s enabling

2l legislation or the State Engineer’s policies that preclude him from granting applications

22

23 % 1d. at 17 (discussing former Reno Municipal Code §18.06.404(d)(1)(b)).
40

o4 Id. at 16.
41

25 Id.

26 42 The Court has considered other cases cited by Eureka County in support of their argument and finds that

these cases are not on point and are not persuasive in the instant matter. See San Joaquin Raptor Rescue
Center v. County of Merced, 149 Cal. App. 4th 645 (2007); S. Fork Band Council of W. Shoshone v. United
States DO/, 588 F.3d 718, 727 (9th Cir. 2009).
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contingent upon his subsequent review and approval of a 3M Plan to monitor, manage,

1 I and mitigate any impacts to prior appropriators. In the absence of such an express

2 prohibition, and the Petitioners’ failure to overcome the presumption that the State

3 Engineer's interpretation of a statute is correct,”® the Court will defer to the State

: Engineer's interpretation and administration of the statute.**

6 Eureka County also argues that in administrative proceedings before the

7 | State Engineer, the State Engineer is required to provide all parties a full opportunity to

8 | be heard in compliance with basic notions of fair play and due process.*® Eureka

J County complains that, by the State Engineer's reliance on a 3M Plan that is yet

i(l) undeveloped and not part of the administrative record, the due process rights of all of
12 the protestants were violated. In this regard, Eureka County’s argument appears to be

DISTRICT JUDGE

DEPARTMENT 2
WHITE PINE, LINCOLN AND EUREKA COUNTIES

13 || twofold: (1) that the State Engineer relied upon a non-existent 3M Plan as a basis to

DAN L. PAPEZ
STATE OF NEVADA

14 I grant KVR’s applications; and (2) that Eureka County and other protestants had no
15

2
S
g
3
A
2
g
=
2

opportunity to assess, challenge or otherwise be heard on the merits of a 3 M Plan.*®
In Mathews v. Eldridge,*” the United States Supreme Court held that due

process is satisfied by giving both parties “a meaningful opportunity to present their

20 || 43 gee Anderson Family Assoc., 124 Nev. at 186, 179 P.3d at 1203 (recognizing that the State Engineer “has
21 the implied power to construe the state’s water law provisions and great deference should be given to the

State Engineer’s interpretation when it is within the language of those provisions”); see also United States.
v. State Engineer, 117 Nev. at 589, 27 P.3d at 53; Pyramid Lake Paiute Tribe v. Washoe County, 112 Nev.
22 743, 747-48, 918 P.2d 697, 700 (1996); State v. Morros, 104 Nev. 709, 713, 766 P.2d 263, 266 (1988).

23 | 4 pMorros, 104 Nev. at 713, 766 P.2d at 266.

24 1| % Revert, 95 Nev. at 787, 603 P.2d at 264.

25 4 English v. City of Long Beach, 35 Cal. 155, 158, 217 P.2d 22, 24 (1950); Corcoran v. San Francisco City

26 and County Emp. Ret. Sys., 114 Cal. App. 2d 738, 745, 251 P.2d 59, 63 (1952); Welch v. County Bd. of Sch.
Trustees of Peoria County, 22 Ill. App. 2d 231, 236, 160 N.E.2d 505, 507 (lll. App. Ct. 1959).

47 424 U.S. 319, 334, 96 S. Ct. 893, 47 L. Ed. 2d 18 (1976).
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case.” Due process, “unlike some legal rules, is not a technical conception with a fixed

1 || content unrelated to time, place and circumstances.”*® Rather, “due process is flexible

2 and calls for such procedural protections as the particular situation demands.”*® The
3 Nevada Supreme Court has recognized that due process means that “interested parties
: are given an ‘opportunity to be heard at a meaningful time and in a meaningful
6 || manner.”®

7 In the instant matter, the State Engineer's determination to grant KVR’s

8 applications and permits and condition pumping on his later approval of a 3M Plan is not

J inconsistent with basic notions of fairness and a full opportunity to be heard.
10
» Eureka County’s meaningful opportunity to participate in and be heard in
1o || the development of a 3M Plan is expressly set forth in Ruling #6127.%" It must be clear

DAN L. PAPEZ
DISTRICT JUDGE

DEPARTMENT 2
WHITE PINE, LINCOLN AND EUREKA COUNTIES

13 || that in order to develop an effective 3M Plan sufficient to meet the State Engineer’s

STATE OF NEVADA

14 || approval, KVR, Eureka County, and other interested parties must have sufficient time to

15 identify the scope of the impacts of mine pumping and to determine how best to mitigate

g
0
7
A
.|
3
9
2
2,
L
fon)
Z,
I
>
1
n

impacts to existing rights. The input of Eureka County will obviously be of the most
valuable assistance in developing the 3M Plan and that input will be given at the most

meaningful time, during the actual development of the Plan. In the event Eureka County

20 || or other interested persons “feel aggrieved” by the State Engineer’'s determination of the

21 sufficiency of the 3M Plan, the matter may be appealed to district court.** This entire

22
48
23 Id.
o4 S Burleigh v. State Bar of Nevada, 98 Nev. 140, 145, 643 P.2d 1201, 1204 (1982).
50 J.D. Constr. v. IBEX Int'l Corp., 126 Nev. , , 240 P.3d 1033, 1041 (2010) (quoting Mathews, 424
25
U.S. at 333).
26

51 Ruling #6127 at 42.

52 NRS 533.450(1).
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range of participation by Eureka County in developing the 3M Plan satisfies all due
process afforded by law. The Court therefore concludes that Petitioners’ due process
rights were not violated by the State Engineer's approval of the applications subject to
approval of a 3M Plan. |

The State Engineer granted KVR’s applications upon evidence before him
that unappropriated water was available in Kobeh Valley and that the water could be
appropriated and used by KVR in a mining project without conflict to existing rights
because existing rights could be made whole through mitigation. The key to protecting
existing rights will be the 3M Plan which will first serve to identify impacts and the extent
of those impacts, and second, to develop and implement mitigation efforts to ensure
impacted existing rights are made whole. As inferred from the record, test pumping and
analysis of pumping data, as it relates to impacts to existing rights, obviously takes time
to complete. That data will form the basis of a 3M Plan ultimately submitted to the State
Engineer for approval. The specifics of a 3M Plan not known at the time of the hearings
will be made known after the data is collected and énalyzed with input from Eureka
County. The Plan will be submitted to the State Engineer in all transparency and the
State Engineer must approve the 3M Plan before production pumping is allowed. In the
Court's view, that developmental sequence does not violate the due process rights of
Eureka County or other Petitioners and the Court so finds.

C. Whether Substantial Evidence Supports The State Engineer's
Determination That A Mitigation Plan Will Be Effective.

Eureka County next argues that assuming arguendo that the State
Engineer is allowed to conditionally grant KVR’s applications based upon the future

drafting of a 3M Plan, there is insufficient evidence in the record to establish that any
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proposed mitigation would be effective. Eureka County maintains that because KVR
1 | provided only “minuscule and cursory” information to the State Engineer as to what
2 mitigation measﬁres would be undertaken, whether or not such mitigation would be
3 effective is speculative at best and that the information is insufficient to support the
5 State Engineer’s conclusions.
6 Eureka County points to evidence it presented at the hearing that suggests
7 || mitigation would be ineffective. Mr. Garaventa, a rancher operating near the proposed
81 well field, testified that in previous experiences where mining operations supplied water
? for livestock and wildlife, the water froze in the troughs in cold months and was
N 1(1) unavailable for the animals. Other ranchers testified that it was essential that stock
%éé 12 water be disbursed to avoid over-grazing near a single source. Witness John Colby,
A B

STATE OF NEVADA

13 || president of MW Cattle Company, testified that when cattle have traveled far to water

14 | sources “to get a drink,” the calves suffer weight loss which in turn harms business.

15

SEVENLH JUDICIAL DISTRICT COURT
WHITE PINE, LINCOLN AND EUREKA COUNTIES

Eureka County argues as well that because mitigation efforts may require approval from
the federal government, the provisions of the National Environmental Policy Act

(“NEPA”) may further complicate the mitigation plan. Finally, Eureka County argues that

KVR’s track record in actually implementing mitigation has been poor to date as KVR
20 || failed to mitigate known impacts to Nichols Spring caused by its test pumping. Eureka

21 County maintains that at the administrative hearing it produced “a wealth of evidence”

22 detailing extreme challenges faced by KVR in mitigating impacts to existing rights while
23

KVR produced no evidence on planned mitigation measures. Eureka County concludes
24
05 that the State Engineer’s findings on the effectiveness of mitigation to be arbitrary and

26 | capricious and not based on substantial evidence.

21-
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KVR counters that substantial evidence supports the State Engineer's

1 || conclusion that any impacts to the water rights to springs and stockwatering wells

2 located on the floor of Kobeh Valley could successfully be mitigated to avoid conflicts to
3 those prior rights. KVR recounts the testimony of its experts that the only springs likely
: to be impacted near KVR’s production wells are Mud Springs and Lone Mountain
6 Spring,®® which produce less that one gallon per minute and which apparently have run
7 || dry at times.®* KVR'’s experts testified that any impacts to any stockwatering springs or
8 Il wells could be fully mitigated thus fully avoiding conflicts with existing rights.*® KVR also
3 references its mitigation plan entered into with the BLM, the owner of 29 springs in
1(1) Kobeh Valley, which describes potential mitigation measures that KVR would undertake
1o || to meet BLM needs.®® KVR also argues that because only 1,100 afa of existing rights in

DAN L. PAPEZ
DISTRICT JUDGE
DEPARTMENT 2
WHITE PINE, LINCOLN AND EUREKA COUNTIES

13 | Kobeh Valley are not owned or controlled by KVR, the mitigation requirements it would

STATE OF NEVADA

14 || have to undertake would be limited.®”

15

Commenting further on the effectiveness of a mitigation plan, KVR

SEVENTH JUDICIAL DISTRICT COURT

discounts the testimony of Kobeh Valley rancher John Colby regarding dispersed water

sources available for cattle because Mr. Colby was describing water sources in the

Simpson Park Mountains which will not be impacted by mine pumping.®®

20
21

22 || 53 R, at 187:10-16, 355:5-11.

23 || 54 R, at 1379, 1735-36, 1445,

24 Nl 55 R 4t 314:3-8, 198:4-7, 206:10-12.
25

26

% 2009 R. at 3703-04.

5 R. at 3598.

58 R. at 463:21-25, 466:5-19.

22
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Regarding whether Roberts Creek will be affected by mine pumping, KVR

1 || contends that Petitioners did not provide any expert testimony that Roberts Creek would

2l pe affected by mine pumping while KVR's experts testified that because Roberts Creek
3 was not hydraulically connected to the groundwater aquifer, Roberts Creek was unlikely
: to be affected by mine pumping.*® Additionally, Martin Etcheverry testified that he could
¢ || see no impact to the springs that are tributaries to Roberts Creek.®®
7 Concerning KVR's Well #206 and its possible impacts to Nichols Spring,
. . 8 | according to KVR, Martin Etcheverry conceded that any loss of flow to Nichols Spring
§ %; 91l could be mitigated by a substitute supply of water.’’ Mr. Etcheverry testified that water
§§§~ §§ 1(1) tanks supplied and installed by KVR at various places on the floor of Kobeh Valley
= R W .
; E Z g 2 E P would mitigate impacts to his other water sources.®
g E E § g E 13 Although conflicting evidence was presented at the administrative hearing
E % 14 | regarding whether mitigation efforts by KVR would be effective, the State Engineer
g l'é; 150 found that potential impacts to existing water rights in Kobeh Valley could be mitigated.

Supporting the State Engineer’s finding was the testimony of KVR's experts and

concession by Petitioners that mitigation was possible for the potentially affected

existing rights. It is not the function of the Court to reweigh the evidence supporting the
20 || State Engineer's findings or substitute its judgment for that of the State Engineer. The

21 || Court therefore finds that sufficient evidence was presented to convince a reasonable
22
23

mind that any potential impacts caused by mine pumping to existing rights can be fully

24 | 99 R ot 3501-02, 171:8-17, 172:2-11, 24-25, 173:1-2, 187:21-25, 188:1012.
25 || 60 R 4t 458:4-6, 458:14-20.
26 || o1 R gt 455:1-7.

62 R. at 454:20-25.

23
JA6845




DAN L. PAPEZ
DISTRICT JUDGE
DEPARTMENT 2
WHITE PINE, LINCOLN AND EUREKA COUNTIES

H
:
O
5
:
A
2
14
5
Laax]
e
[—q
Z
Aal
>
A

STATE OF NEVADA

O 00 ~N O

10
11
12
13
14
15

20
21
22
23
24
25
26

mitigated. The Court therefore concludes the State Engineer's determination is
supported by substantial evidence.

D. Whether KVR’s Applications Are Defective In Form And Content.

Under Nevada law, any person seeking to appropriate public waters, or to
change the place of diversion, manner of use or place of use of water already
appropriated, must first make application to the State Engineer for a permit to do s0.5
Such applications must contain “[a] substantially accurate description of the location of
the place at which the water is to be diverted from its source . . . “,°* and must further “ . .
. be accompanied or followed by such maps and drawings and such other data as may

8% Both new appropriation applications and

be prescribed by the State Engineer . .
change applications are required by the State Engineer to describe the proposed place
of use by legal subdivision.®® These descriptions must match the diversion point and
place of use shown on the supporting maps.®” Nevada law requires the State Engineer
to address all of the crucial issues necessary for a full and fair determination of a
pending application,® including identifying the place of use and point of diversion. A

decision by the State Engineer that fails to appropriately address crucial issues

connected with an application may constitute a manifest abuse of discretion.®

8 NRS 533.325.

4 NRS 533.335(5).

% NRS 533.350.

% R. at 3583.

7 R. at 3583.

® Revert, 95 Nev. at 787, 603 P.2d at 264.
 Id. at 787, 603 P.2d at 265.
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Eureka County maintains that KVR’s applications are defective because
(1) the applications fail to accurately describe the place of use; and (2) KVR is unable to
identify all well locations for the project. Regarding the first issue, KVR's applications
identify the place of use as a 90,000 acre area.”” KVR's plan of operations identifies the
area where the mine will be located and where the water will be put to beneficial use to
be approximately 14,000 acres.”" Eureka County maintains that KVR provided no
adequate reason supporting a 90,000 acre place of use determination and that the sole
reason for requesting an additional 76,000 acres was to prevent a “hardship” to KVR in
having to re-apply for a change. application in the event place of use needed to
expand.”

In its response, KVR points to the administrative record showing that its
applications comply with Nevada law by describing the place of use by legal subdivision
and by further depicting the place of use on an accompanying map.” KVR presented
evidence that shows that its Project is a large mine and that the water sought to be
appropriated would be used within the entire mine site.”* KVR concedes that while most
of the water will be put to beneficial use within the 14,000 acre plan of operations

boundary,”® some water will be used outside the plan of operations boundary for

% ROA Val. | at 000133,

" .

2 ROA Vol. | at 000093-94.

3 R. at 999-1023, 1943-2294.

4 R. at 144:14-19, 861:9-14,

™ R. at 857:25, 858:1-5, 949, 1003, 1187.
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exploration drilling, dust suppression and environmental mitigation.”® Because KVR
provided evidence, that some water would be put to beneficial use upon the entire
90,000 acre mine site as described on its applications, the Court finds that substantial
evidence supports the State Engineer's determination that KVR's applications
adequately describe place of use. The Court concludes that the State Engineer did not
abuse his discretion by approving the applications without restricting the place of use.

The second issue raised by Eureka County regarding the sufficiency of
KVR's applications is that KVR was unable to identify all the well locations for the
project. Eureka County references that testimony of KVR's hydrogeologist Jack
Childress that the specific location of KVR’s production wells is not know.”” KVR’s
model report stated as well that “. . .[tlhe exact number, locations, well depths, and well
pumping rates have a degree of uncertainty which will remain until production wells are
constructed and actual pumping rates determined.”” Eureka County contends that
because only 44 percent of the proposed production wells have a known location,
leaving 56 percent unknown, the impacts of pumping from the unknown 56 percent are
unknown to KVR or the State Engineer. Eureka County argues that the State Engineer
is therefore making a decision on potential impacts from production well pumping
without any impact information from the unknown well sites and that his decision is
therefore arbitrary, capricious and not based upon substantial evidence.

The administrative record shows that KVR described the location of each

proposed point of diversion by survey description on its applications and supporting

78 R, at 92:20-25, 93:1-23; 135:5-16.
T ROA Vol. Il at 000250.
78 ROA Vol. VI at 001364-65.

-26-

JA6848




maps.”® While the exact number, location, well depths and pumping rates of production

1 || wells are uncertain, the State Engineer may by regulation grant some leeway in where

21 the wells are finally located as long as the drill site is not more that 300 feet from the
3 location of the existing point of diversion described in the permit and within the same
: quarter-quarter section as described in the permit®*® The State Engineer stated these
6 || parameters in his Ruling.®' The Court is unaware of any law or regulation and none are
7 || cited by the parties, that require KVR to actually drill, construct, and test all proposed
8 production wells before filing an application to appropriate water. Given the uncertainty
o of whether groundwater applications for projects as large as the Mount Hope Mine
1(1) Project will be granted, requiring KVR or any entity in a similar situation to locate, drill,
12 construct, and test production wells prior to submitting an application to appropriate, will

DAN L. PAPEZ
DISTRICT JUDGE
DEPARTMENT 2
WHITE PINE, LINCOLN AND EUREKA COUNTIES

13 || be cost prohibitive and severely limit the development of such projects. Surely the law

STATE OF NEVADA

14 || does not intend that resuilt.

15

The Court concludes that the State Engineer’s responsibility is limited to

SEVENLIH JUDICIAL DISTRICT COURT

reviewing the well locations described in the applications to determine whether the

applications are sufficient as to form and content. The Court finds that the State

Engineer’s finding that KVR's applications met the requirements for describing the

20 | proposed points of diversion is supported by substantial evidence.

21 0 gy
22 111/
23
24

25 | 79 R at 999-1023, 1943-44 and 2156 admitted at the hearing as exhibits 21-25, 42, and 99-125.

26 i a0 NAC 534.300(4).

81 Ruling #6127 at 12.

27~
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E. Whether the State Engineer’s Reliance On KVR’s Model Was An Abuse
Of Discretion.

Eureka County next contends that in determining potential impacts from
3 | KVR's groundwater pumping, the State Engineer’s reliance on KVR'’s computer model

4 | was an abuse of discretion.

> In support of its applications, KVR developed a computerized groundwater
6

flow model to estimate the potential water table drawdown by its proposed pumping and
7
g presented the results to the State Engineer in a comprehensive report.?* The record

g | shows that both the model and the report are based on substantial research regarding

10 || the geology and hydrogeology of the area and have been through several updates

H 0

5

-

5 <

By g 11

2 8 ; LE < based on test drilling, peer-review and collaboration, and refinements.* KVR’s expert

o E Z 5 12

5 ; E £z 0 testified that a model is designed to predict drawdown on a regional basis and is not

n<e8ge 13

2, " % ’ 1 intended to be an exact calculator.®* Eureka County was the only Petitioner to present
z

E ; 15 expert witness testimony about KVR’'s model. Eureka County's expert reported that

> £

m I

7 S

there were no “fatal flaws” in the model, but testified that the model's predictive

capability was limited.?* Eureka County’s expert, however, also testified that her primary

concerns had been largely rectified by later modeling work and that she could be wrong

about the effect of her remaining concerns.®® This witness also stated in her report that

20

21 there is a degree of uncertainty with the use of any model because they are
22 || 82 R gt 1132-1752.

23 8 R, at265:4-25, 269:11-15, 273:19-23, 275:16-25, 275:1-9, 277:15-25, 288:2-6. This peer-review included
24 Eureka County and BLM and KVR’s expert hydrogeologist and groundwater modeler testified that he had run

the latest version of the model over a thousand times. R. at 293:13-20.

25 fl 84 R 4t 265:22-25, 266:5-6, 301:24-25, 302:1-3.

26 || 85 1 412841, 620:1-20.

8 R. at 618:20-25, 619:1-6, 18-25, 620:1-20.
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simplifications of complex natural systems.®” The State Engineer noted this inherent
I uncertainty and still concluded that Eureka County’s expert witness failed to show that
? the model’s results were not substantially valid.®® This determination is supported by
’ other evidence in the record, as discussed above in Section ll(A), and is within an area
5 || of the State Engineer's specialized knowledge and experience. Based on the foregoing
6 || evidence, the Court finds that the State Engineer did not abuse his discretion by relying
71 in part on the model to analyze the potential drawdown in Diamond Valley, Kobeh
8 Valley, and the Roberts Mountains that could be caused by KVR's pumping.
12 Eureka County also contends that displaying the model results with ten-
11 foot drawdown contours caused the State Engineer to disregard or minimize impacts to

12 || water sources that may occur where there is less that ten feet of drawdown.®*® KVR's

DAN L. PAPEZ
DISTRICT JUDGE

DEPARTMENT 2
WHITE PINE, LINCOLN AND EUREKA COUNTIES

13 || witness testified that they were not relying solely on the ten-foot drawdown contour to

STATE OF NEVADA

141 evaluate impacts.® In addition, the State Engineer did not limit his review of potential

15
impacts to areas within the ten foot drawdown contour, but instead recognized that

&
o
O
5
3
A
]
g
=
A

potential impacts could occur to valley floor sources in direct contact with the

groundwater aquifer and close to KVR’s production wells.’’ Eureka County itself

presented evidence to the State Engineer that showed the area in which the model

20 || predicted five feet of drawdown to occur.®? Therefore, there is evidence in the record to

21

220 & R. at 3298.

B e R. at 3590.

24 1 as Eureka County Opening Br. at 25-26; Benson/Etcheverry Opening Br. at 34 n. 12.
S0 wg at 156:17-19.

26

% R. at 3593.

92 R. at 3275-76.
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show that the State Engineer did consider potential impacts of less that ten feet. Taking
these factors into considerations, the Court concludes that it is not an abuse of
discretion to allow the reporting of modeled groundwater data based on ten foot
drawdown contour lines.

Eureka County also asserts that the model was poorly calibrated. The
record shows that the model was appropriately calibrated in Kobeh Valley, especially on
the valley floor where the only potential impacts would occur.®® Eureka County relies on
a statement from the State Engineer’s staff regarding a calibration failure as to the
Model's simulation of the predicted drawdown in Diamond Valley from existing
agricultural pumping. KVR’s expert testified that the model’'s calibration level in
Diamond Valley was not a faildfe and did not affect simulated drawdown in Kobeh
Valley.** As discussed above in Section lI(A), other evidence established that the
impacts to Diamond Valley and the Roberts Mountains surface water sources were
unlikely and this evidence is sufficient to support the State Engineer’s conclusion that
these sources were unlikely to be impacted. Petitioners have not met their burden to
show that the State Engineer’s decision was not supported by substantial evidence.
Moreover, the State Engineer’s acceptance of the model is supported by the review and
approval of the model by BLM's staff hydrologist and its independent third-party
reviewer and by the testimony of Eureka County's expert witness.*® Petitioners did not

present a competing groundwater model.

% R. at 342:11-14, 279:1, 289:9, 685:15-22.
% R. at 401:15-21, 420:18-24, 423:8-20, 424:6-24.
% R.at 1080-81; 107:12-17, 108:1-4, 342:7-10, 343:2-5, 346:25, 347:1-10.
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The model’s predictions are supported by other evidence in the record.

1 || Petitioners agree that there are several acceptable means to estimate potential

2 drawdown from groundwater pumping.®® USGS reports from 1962 to 2006 conclude that

3 only relatively small amounts of groundwater flow from Kobeh Valley to Diamond

. Valley.®” This supports the model’s prediction that granting the applications will not

6 measurably impact water sources in Diamond Valley. KVR's expert witnesses also

7 || described three other reasons why pumping in Kobeh Valley would not affect Diamond

8 Valley water levels. First, groundwater levels in Kobeh Valley are roughly 100 feet

3 higher than those in Diamond Valley and have not lowered despite fifty years of

icl) pumping above the perennial yield in that basin.®® Second, the geologic structures
12 || separating the valleys are not very permeable.®*® Third, there is a groundwater flow

DAN L. PAPEZ
DISTRICT JUDGE
DEPARTMENT 2
WHITE PINE, LINCOLN AND EUREKA COUNTIES
STATE OF NEVADA

13 || barrier between Kobeh Valley and Diamond Valley preventing pumping in Kobeh Valley

14 | from influencing any subsurface groundwater flow to Diamond Valley.'®

15

Accordingly, the State Engineer's conclusions regarding the model are

SEVENLH JUDICIAL DISTRICT COURT

based on expert testimony, other evidence in the record, his credibility findings, and the

absence of contradictory evidence from Petitioners.”™ Al of this evidence is sufficient

to overcome Petitioner’s assertion that the State Engineer’s reliance on the model was

20

21 | e R. at 600:18-20, 602:22-25, 603:1-17.
22 | 97 5009 R at 1023, 852, 854, 676.

23

% R.at 168:1-15, 215:12:25, 216:1, 242:1-16; 2009 R. Tr. Vol. IV at 685:13-25.
24 1| 0 R at 168:17-25, 169:1-25, 170:1-2, (citing Low, 1982 Geology of Whistler Mountain, R. at 3109-3252).

25 |l 100 2009 R. Tr. Vol. IV at 796:10-25, 797:14-25, 798:1-6.

26 || o1 Additionally, the evidence also showed that this model is being used as part of the environmental review
process for the Mt. Hope Project and was approved by the BLM for that purpose. R. at 1080-81; 107:12-17,

108:1-4, 342:7-10, 343:2-5, 346:25, 347:1-10.
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unreasonable. Based on the above, the Court finds that the State Engineer’s ultimate

1 || determinations regarding the lack of conflicts are supported by the model and other

2 substantial evidence and this Court will not substitute its judgment for that of the State
3 ,
Engineer.
4
F. Whether The State Engineer’s Determination That Unappropriated Water
5 In Kobeh Valley Is Available For KVR’s Mine Project Is Supported by
6 Substantial Evidence.
7 Eureka County next contends that the State Engineer erred in determining
81 the perennial yield of Kobeh Valley and that the evidence is insufficient to show that
9
there is unappropriated water available to satisfy the water appropriation requirements
10
11 for KVR’s Project. Specifically, Eureka County argues that because the State Engineer

12 | failed to account for the uncaptured evapotranspiration'®® in his evaluation of how much

DAN L. PAPEZ
DISTRICT JUDGE

DEPARTMENT 2
WHITE PINE, LINCOLN AND EUREKA COUNTIES

13 || water is available in Kobeh Valley for appropriation, his determination that 15,000 afa is

STATE OF NEVADA

141 the perennial yield of Kobeh Valley is overstated and in error. Eureka County contends

15 that due to this error and KVR's stated intent that it will initially capture no
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evapotranspiration and will only capture approximately 4,000 afa of the
evapotranspiration in Kobeh Valley at the end of the 44 year mine life, an overdraft or

groundwater mining situation will be created.

20 Nevada law requires the State Engineer to reject an application “where
21 there is no unappropriated water in the proposed source of supply.”'® The State
22 Engineer determines the amount of groundwater available for appropriation in any given
zj hydrographic basin by determining the perennial yield of the basin and the total amount
25

102 Evapotranspirétion is defined by the State Engineer as “[t]he process by which plants take in water through
26 their roots and then give if off through the leaves as a by-product of respiration; the loss of water to the
atmosphere from the earth’s surface by evaporation and by transpiration through plants.”

103 NRS 533.370(2).

-32.

JA6854




of existing rights.'® The perennial yield is:

1 the maximum amount of groundwater that can be salvaged
» each year over the long term without depleting the
groundwater reservoir. Perennial yield is ultimately limited to
3 the maximum amount of natural discharge that can be
salvaged for beneficial use. The perennial yield cannot be
4 more than the natural recharge to a groundwater basin and
in some cases is less. [f the perennial yield is exceeded,
5 groundwater levels will decline and steady-state conditions
6 will not be achieved, a situation commonly referred to as
groundwater mining.'®
7
8 The State Engineer also considers in determining perennial yield, the natural discharge
K 0
& = from a groundwater basin, including evapotranspiration.'
5 oz 2
O 0
3 ; 10 Eureka County's challenge to the State Engineer's perennial yield finding
1 N u ﬁ <
g ':L: § ; E g 11 appears to be premised on an immediate recovery expectation, that unless the pumping
RS
S -4de 25 12 in any given basin immediately prevents an equal amount of groundwater from bein
L ERE °
Q<20
ke ©Eh discharged through evapotranspiration, the appropriation of any groundwater would
E d 14
z
g 415 exceed the perennial year and is not therefore authorized by law.
8 :

KVR responds that capturing groundwater naturally discharged through
evapotranspiration is a long term process that would require pumping for 100-150 years

before an equal volume of evapotranspiration could be captured.'” Contrary to Eureka

County's position, Eureka County’s own expert appears to have accepted the long term

20

01 process premise by testifying that it would take at least 50 years to capture groundwater

22
23

24 || 104 R at 3584.

25 || 19 ROA Vol. XVill at 003584,

26 (| 198 g at 003585,

97 R. at 3584, 1088-90; 2009 Tr. Vol. IX at 10:9-16; R. at 1090.
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being discharged naturally.'®®

1 NRS 533.370(2) requires the State Engineer to determine whether there is
2 unappropriated water. Here, the State Engineer found that KVR's Project will require
3 11,300 afa annually, that the perennial yield of Kobeh Valley is 15,000 afa, and that the
: total volume of existing rights is 1,100 afa, leaving the remaining 13,900 afa more than
6 | enough to satisfy KVR's request for 11,300 afa.'® The Court is unaware of any
7 I requirement that in determining perennial yield, the State Engineer deduct from the
" o 8 || available perennial yield, naturally discharged groundwater that is not immediately
é % 1(9) salvaged or captured by the appropriator at the proposed place of diversion. The Court
§E§N§§ . is likewise unaware of any requirement that KVR capture the full amount of
;fgggg 12 evapotranspiration within the 44 year life of the mine in order to appropriate the
égéggé 13 | requested groundwater. The Court defers to the State Engineer's expertise in
E é 14 | determining the perennial yield of any water basin in Nevada to the end that ail water
5 % 15 basins in Nevada remain in balance and to the further end that the scarce water

resources in Nevada are preserved, protected and wisely used for the benefit of all of its

citizens. The Court declines to impose Eureka County's formula of calculating perennial

yield and therefore finds and concludes that the State Engineer's determination of

20 | perennial yield in Kobeh Valley is supported by substantial evidence.

2l Eureka County’s allegation that KVR’'s pumping will create an “overdraft or
22

constitute groundwater mining” is contrary to basic hydrogeology and Nevada’s
23
o established practice of allowing appropriators to use transitional storage to capture the
25

%6 108 R, at 570:8-19.

0% Eyreka County's expert agreed that the natural discharge from Kobeh Valley was approximately 16,000
afa. No contrary evidence was presented. 2009 R. Tr. Vol. | at 195:1-3.
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perennial yield and ignores the statutory concept of “reasonable lowering” of the water
table.'® Transitional storage is the volume of groundwater in an aquifer that can be
used during the transition period between natural eduilibrium (groundwater is
discharged solely by evapotranspiration of subsurface outflows) and pumping
equilibrium (groundwater is discharged solely by pumping and all evapotraspiration has
ceased).""! The use of transitional storage is a matter of physics and is used in the
development of any well in any groundwater basin. Eureka County also ignores the fact
that some transitional storage must always be used to withdraw groundwater from a
basin and, instead, assert that the total of all natural and artificial discharges
(evapotraspiration and pumping) cannot exceed the perennial yield, at any time. This
position, however, would effectively prohibit the State Engineer from granting any
groundwater rights in any basin in Nevada because, as stated above, no groundwater
can be developed without using transitional storage until the pumping equilibrium is
reached. The Court concludes that the State Engineer did not abuse his discretion and
that his determination regarding water available for appropriation is supported by
substantial evidence.

G. Whether The State Engineer Abused His Discretion In Revising The
Perennial Yield Of Three Basins.

Eureka County contends that the State Engineer improperly revised the
perennial yield of Monitor Valley, Southern Part, from 10,000 afa to 9,000 afa, Monitor
Valley, Northern Part, from 8,000 afa to 2,000 afa, and Koebeh Valley from 16,000 afa

to 15,000 afa. Eureka County maintains that no information was presented or discussed

110 2009 R. Tr. Vol. IV at 808:23-25, 809:1-4; Tr. Vol. V at 909:2-4, 24-25, 921:9-12; R. at 3584-85, 1090,
203:18-22, 204:1-25.

" R. at 1089 (citing USGS reports); 2009 R. Vol. IV at 825:20-24; 2009 R. Vol. V at 909:2-4.
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by any party during the administrative hearing concerning these revisions and therefore
the change is not supported by the record.

NRS 533.070(2) requires the State Engineer to determine the perennial
yield of any given basin to determine the availability of unappropriated water. In this
matter, the State Engineer was apparently concerned that the original 16,000 afa
perennial yield estimate for Kobeh Valley was prone to double counting (when the
perennial yield of all basins in a flow system exceed their combined evapotranspiration
or recharge rates) because a part of that amount was estimated subsurface inflow from
other basins.” The State Engineer apparently believed that limiting the perennial yield
to the natural discharge rate (15,000 afa) was the conservative approach and ensured
Kobeh Valley would not be depleted over the long term.""

From a procedural standpoint, it does not appear that the Nevada
Administrative Procedures Act, cited by Eureka County as support for its challenge,
requires the State Engineer to notify any existing or unidentified future appropriator of
his intent to revise perennial yield determinations in the subject basins. NRS
533.070(2) specifically provides the authority to the State Engineer to determine water
availability in any given basin and he does so by estimating perennial yield. After
evaluating the evidence presented at the administrative hearing which included Eureka
County’s expert witness, the State Engineer determined the perennial yield of Kobeh

Valley to be 15,000 afa." The evidence of record and the State Engineer's thought

"2 R, at 3585-86.

3 R. at 3586 (because the State Engineer actually lowered the perennial yield determination for Kobeh
Valley, the Court is puzzled by Eureka County’s complaint.)

4R, at 1271, 1463, 1497, 2009 R. at 678 (2006 USGS Report of the Diamond Valley Flow System), 1091
(1964 USGS Reconnaissance Series Report No. 30).
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processes in determining Kobeh Valley's perennial yield are supported by substantial

1 } evidence and the Court so finds.

2 H. Whether The State Engineer’s Determination That The Requirements For
3 An Interbasin Transfer Of Water Had Been Met Is Supported By Substantial
Evidence.

4
5 In his Ruling, the State Engineer expressly acknowledged that KVR was
6 || requesting an interbasin transfer of groundwater with a point of diversion in Kobeh
7 || Valley and a place of use in Diamond Valley."® In determining whether an application
81 for an interbasin transfer of water must be rejected, NRS 533.070(3) requires the State

9
Engineer to consider five factors: (1) whether the applicant has justified the need to

10
1 import water from another basin; (2) if the State Engineer determines that a plan for

12 || conservation of water is advisable for the basin into which the water is to be imported,

DAN L. PAPEZ
DISTRICT JUDGE
DEPARTMENT 2
WHITE PINE, LINCOLN AND EUREKA COUNTIES

13 || whether the applicant has demonstrated that such a plan has been adopted and is being

STATE OF NEVADA

14 effectively carried out; (3) whether the proposed action is environmentally sound as it

15

relates to the basin from which the water is exported; (4) whether the proposed action is

SEVENTH JUDICIAL DISTRICT COURT

an appropriate long term use which will not unduly limit the future growth and

development in the basin from which the water is exported; and (5) any other factor the

State Engineer determines to be relevant.

20 1. Interbasin Transfer To Pine Valley.

21 Eureka County first challenges the use of imported Kobeh Valley water in
22 Pine Valley on the grounds that the State Engineer did not consider all of the factors
o4 required under NRS 533.370(3). The State Engineer and KVR both concede that the

o5 || permits should be restricted to prohibit use of imported water in Pine Valley and

26

115 ROA Vol. XVIii at 0003594,
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accordingly, it is so ordered.

1 2. Whether Granting KVR’s Applications Was Environmentally Sound
5 As To Kobeh Valley. .
3 In determining whether to approve an interbasin fransfer of groundwater,

4 | the State Engineer is required to consider whether such transfer is “environmentally

> sound as it relates to the basin from which the water is exported.”'®  The State
6

Engineer has interpreted the phrase “environmentally sound” within the parameters of
7
3 Nevada water law to mean “whether the use of water is sustainable over the long-term

g | without unreasonable impacts to the water resources and the hydrologic-related natural

10 || resources that are dependant on those water resources.”""” In applying this definition

N w <
gg; g 10 of “environmentally sound” to the proposed interbasin fransfer of water from Kobeh
TS E AT
,;_I,%E o Valley to Diamond Valley, the State Engineer used the perennial yield and amount of
<uad& 13
n =
- ’ 14 existing rights to determine there would be 2,600 afa available for future appropriation if
15 || KVR's applications were granted.'® The State Engineer also considered potential

WHITE PINE, LINCOLN AND EUREKA COUNTIES

B
5
0
O
5
:
A
]
5
:
>
%

impacted springs and the necessity of a 3M Plan.””® The State Engineer concluded that
because only a few minor springs located on the valley floor could potentially be

impacted by mine pumping and because any such impacts could be fully mitigated,

there would be no impairment to the hydrologic related natural resources in Kobeh
20

V -120
21 alley

22

23 Il 116 NRs 533.370(3)(c).

24 | 17 R 4t 3507,
25

8 R, at 3598.
26 19 4y
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{ i
Eureka County contends that the State Engineer's definition and
1 |l application of the statutory term “environmentally sound” is too narrow and that more
2 than a simple review of impacts to existing water rights and discussion of a 3M Plan is
3
necessary for a proper determination of whether the proposed interbasin transfer of
4 .
5 water is “environmentally sound.” Eureka County argues that the State Engineer’s
6 “environmentally sound” analysis is nothing more than a reiteration of his analysis of
7 || impacts to existing rights made pursuant to NRS 533.370(2).
E 0 8 In support of its argument, Eureka County points to legislative testimony
-} E 9
S § given regarding interbasin water transfers. In discussing Senate Bill 108 in the 1999
3 < 10
E N, B 2 91 Nevada Legislative Session, State Water Planner Naomi Duerr referenced an excerpt
nhfrEg
; 5 f i 2 z 1o || froma Draft Nevada State Water Plan as follows:
d0ESG
O>E& 0w
LE) E 'g a § < 13 Nevada has many threatened and endangered species and
2 e unique ecosystems, and has lost much of its wetland
E y 14 environments. Protection of water quality and recreation
& E 15 opportunities depend in large part on water availability.
2 z Because the water needs for these beneficial uses of water
@ have not been adequately quantified and few water rights
have been obtained to support them in the past, a thorough

evaluation of the potential environmental impacts must
precede any large scale water transfer.'”’

Eureka County also references the testimony of its witness, Rex Massey,

20 || who testified that Kobeh Valley supports important outdoor recreation resources and

21 | activities such as camping, fishing, hiking, biking, hunting and wildlife viewing and that

22
these activities provide social and economic benefits.”® Further evidence provided at
23
s the hearing shows that a potential drawdown of water on Roberts Mountain could result
2 : .
25
26

121 see Minutes For Feb. 10, 1999, Senate Comm. on Natural Res. at 6-9.
122 ROA Vol. IV at 000695.
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in reduced spring and surface flows negatively affecting wet meadows and associated
wildlife habitat and could further affect a potential Lahontan Cutthroat Trout recovery
project on Henderson and Vinini Creek.' Eureka County contends that because the
State Engineer failed to consider or discuss the impacts of mine pumping on these
important issues, his determination that the proposed interbasin transfer of water is
“environmentally sound” is arbitrary, capricious and not based upon substantial
evidence.

In his discussion of whether the interbasin transfer of water from Kobeh
Valley to Diamond Valley is “environmentally sound” and what that term means, the
State Engineer stated in his Ruling that “the public record and discussion leading up to
the enactment of NRS 533.370(3)(c) do not specify any operational or measurable
criteria for use as the basis for a quantitive definition,”'?* and that “this provision of water
law provides no guidance as to what constitutes the parameters of ‘environmentally
sound.”® In support of the State Engineer’s conclusion that he was left to determine
the interpretation of “environmentally sound,” the State Engineer references the
testimony of Senator Mark James concerning the interbasin transfer statute wherein
Senator James “pointed out that by the language ‘environmentally sound’ it was not his
intention to create an environmental impact statement process for every interbasin water
transfer application and that the State Engineer's responsibility should be for the

hydrologic environmental impact in the basin of export."'?

23 ROA Vol. VI at 001066; Vol. IV at 00736-37.
124 R, at 3597.

12'5 Id.

126 R, at 3597-98.
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The legislative history of the interbasin transfer statute supports the State

1 || Engineer’s position that the meaning of the term “environmentally sound” was left to his

2 discretion.'” While not minimizing the importance of Eureka County’s environmental
3 impact concerns of the proposed interbasin transfer, the Court concludes that the State
. Engineer’s interpretation of the interbasin transfer criteria is reasonable and should be
6 afforded deference. Because the State Engineer determined that potential impacts to
7 || springs in Kobeh Valley could be mitigated, he concluded there would be no
b " 8 Il unreasonable impairment to the hydrologic related natural resources in Kobeh Valley.'?®
§ § J The Court therefore concludes that the State Engineer applied the correct standard in
g Ny § é i? determining the interbasin transfer of water from Kobeh Valley to Diamond Valley was
§%§§§§ 12 environmentally sound and concludes further that the State Engineer's finding is
gg g § g g 13 || supported by substantial evidence.
E % 14 3. Whefher The Proposed Action Is An Appropriate Long-Term Use
& u That Will Not Unduly Limit Future Growth And Development In Kobeh
§ ’§ 15 Valley.

In determining whether to approve an interbasin transfer of water, the
State Engineer must also consider “whether the proposed action is an appropriate long-

term use which will not unduly limit the future growth and development in the basin from

20 || which the water is exported.”'?

21 The State Engineer determined that the proposed action would not unduly
22

23

limit future growth and development of Kobeh Valley. Based on the evidence

24 27 1t would seem to the Court that the Nevada Legislature purposely left the interpretation of the term
05 “environmentally sound” to the State Engineer as the Nevada Legislature could have, but chose not to, supply
its own definition.

26 |l 128 ot 3508,

129 NRS 533.370(3)(d).
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presented, the State engineer determined that substantial water would still be available
to satisfy significant future growth and that the proposed action is the type of growth
expected in the area, which is supported by Eureka County’s evidence of several
potential mining projects in the County.'® The State Engineer’s Ruling shows that 2,600
afa of Kobeh Valley's perennial yield will be available for future growth after granting
KVR’s applications. '

Petitioners did not dispute this finding on appeal. Instead, Petitioner
Eureka County asserts that granting the applications would prevent the maximum
development of residential property in Kobeh Valley based on testimony that as many
as 2,988 residential lots could be created in Kobeh Valley if all private land in the valley
was subdivided into 2.5-acre lots. The Court finds that this testimony is not supported
by evidence as the likelihood or feasibility of such growth was contradicted by the
testimony of the Eureka County public works director who stated that the County has
enough water rights to meet anticipated future growth for 20 years.' Further, testimony
from Eureka County’s socioeconomic consultant about future growth in Kobeh Valley
was contradicted by his own testimony that Eureka_ County’'s non-mining base
population was stable and unlikely to grow.”™ The Court concludes that the State
Engineer's determination that granting the applications would not restrict future growth

and development is supported by substantial evidence.

180 R. at 3600, 747:1-25, 748:1-7, 3527-35.
¥ R. at 3588.

132 R, at 526:8-11.

133 R, at 700:22-25, 701:10.
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4. Whether The State Engineer Erred By Failing To Find The Bartine
Ranch Water Rights Were Subject To Forfeiture.

Fureka County next contends that the State Engineer should have
3 | forfeited all of KVR’s existing certificated groundwater rights at the Bartine Ranch or

4 | alternatively, should have forfeited all but those which are appurtenant to 65.54 acres."**

5| Eureka County points out that the Bartine Rights were issued for irrigation to be
6
completed utilizing artesian wells and the supporting structures, a smali ditch and a
7
8 groundwater well with ditches.'**Eureka County asserts that although the artesian wells
K 0
§ E g (| had provided natural drainage, no irrigation had occurred on the Bartine Ranch for more
O ]
3 ; 10 || thatfive years.
N w E <
% E‘; 8y E ?% 11 In support of its argument, Eureka County offered the testimony of Eureka
™ " ‘é‘ Z E 12
15820 County Commission Chairman James Ithurralde and Mr. Damale who both testified that
REZhA%E 13
Q 299 -
S e y neither had seen irrigation on the Bartine Ranch.”® Several other witnesses also
z
E " testified that no irrigation had occurred on the Bartine Ranch although the artesian wells
£ e 15 ,
m I
7 2

provided a flow of natural drainage.® Eureka County’'s expert witness testified that at

least 65 acres at the Bartine Ranch had been irrigated and Eureka County’s public

works director testified that he had observed agricultural activity at the Bartine Ranch

during the last five years."®

20
21

22

23 || '3 KVR Filed change applications for Certificates 2780 (App. 76989, 79223) 2880 (App. 76990, 79935).

24 | "3 ROA Vol. XVIil at 003602.

25 || 1% cv0904 ROA Tr. Vol. 3 at 407:19-24, 408:15-18, 423:9-19, 459:10-21, 484:1-18.
26 || "7 c\0904 ROA Tr. Vol. 1 at 117:7-25, 118:1-7; Vol. 2 at 401:7-18.

138 R at564:17-19, 565:19-21, 522:12-19.
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Nevada law provides that the failure to put a certified groundwater right to

1|l beneficial use for five consecutive years causes a forfeiture of the unused portion of the

2 rights.”® The party asserting forfeiture bears the burden of proving non-use by clear
3 and convincing evidence.'™ The Nevada Supreme Court has never addressed the
: issue of what beneficial use is necessary to avoid forfeiture.

6 In reviewing the Bartine Ranch water forfeiture issue, the State Engineer

7 | recognized that while there was some evidence of non-use of Bartine water, based upon

141

8 || the record as a whole, there was not clear and convincing evidence of forfeiture. In

9
reaching his conclusion, the State Engineer noted that both Bartine Certificates irrigate
10 ’
1 the same acreage being 65.54 acres of land and are supplemental to each other by
12 | place of use.'? The State Engineer also found that crop inventories and records from

DISTRICT JUDGE
DEPARTMENT 2
WHITE PINE, LINCOLN AND EUREKA COUNTIES

13 || pumpage inventories introduced at the administrative hearing indicated Bartine water

DAN L. PAPEZ
STATE OF NEVADA

14 || usage in recent years."® The State Engineer also heard testimony from Eureka

15 County’s public works director that he had observed agricultural activity on the Bartine
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property within the last five years.
Although Eureka County does not dispute the accuracy of the crop

inventories, it contends that they only evidence the natural flow of water from the

20 || artesian wells, which it argues is not a beneficial use sufficient to defeat a forfeiture

21\ claim. Eureka County cites court decisions from the intermediate appellate courts of
22

23 || 13 NRS 534.090(1).

24 | "% Town of Eureka, 108 Nev. at 169, 826 P.2d at 952.

25 || 141 R 4t 3601-02.

26 || 122 Ruling #6127 at 31.

143 1d. at 30.
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Oregon and New Mexico for the proposition that artesian flow is not a beneficial use.
The Court concludes that these two cases do not mandate the result asserted by Eureka
County. In Staats v. Newman, an Oregon Administrative Law Judge (“ALJ") found that
although petitioners had ditches on their land, those ditches “were in disrepair” and that
most of the irrigation on the land was better understood as “subirrigation,” or “naturally
occurring subsurface seepage and capillary action.”™* The ALJ held that “subirrigation”
did not amount to beneficial use.' Here, there is no evidence of “subirrigation use” at
the Bartine Ranch and the crop inventories show some water was used to irrigate
pasture grass.

Under the New Mexico case cited by Eureka County, running water over

"4 Here, the State Engineer

land on which crops grow qualifies as “beneficial use.
found™ and Eureka County admits™® that the Bartine water rights were perfected for
irrigation using artesian wells and ditches and the State Engineer expressly found that
“there was some artesian flow of water on the property.”’* The Court concludes that the

use of the water under the Bartine Ranch water rights is a beneficial use because the

water was used “for the purpose for which the right [wa]s acquired or claimed.”®

144 988 P.2d 439, 440 (Or. Ct. App. 1999) (quotation marks omitted).
45 19, at 441 (emphasis added).

146 pMartinez v. McDermett, 901 P.2d 745, 750 (N.M. Ct. App. 1995) (finding “beneficial use” for purposes of
establishing priority dates because “[c]learly, growing crops constitutes a beneficial use of water”).

T R, at 3602.
48 Eureka County Opening Br. at 40, 11, 6-8.

149 R, at 3602; see also Eureka County Opening Br. at 40 (citing the testimony of Mr. Damele, in which he
noted the “natural drainage of the two artesian wells”).

150 NRS 534.090(1); see also Staats, 988 P.2d at 441 (“The use must be what is permitted in the water right
itself”).
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Eureka County argues that even if the crop inventories and evidence of
artesian flow irrigating pasture grass is sufficient to overcome a forfeiture claim, then the
State Engineer should have forfeited that portion of the Bartine Ranch water rights that
were not used within the acreage specified on the crop inventories. A review of the crop
inventories show that while they specify the number of acres irrigated, they do not show
which acres.”™ Because water rights are appurtenant to the land on which they were
placed to beneficial use, a claim of forfeiture requires a showing of which land was not
irrigated for five consecutive years. Here, the State Engineer did not have evidence
before him to determine which acres were not irrigated under the Bartine Ranch water
rights, and therefore, he could not determine which rights were unused. Because
Eureka County had the burden to prove forfeiture by clear and convincing evidence and
failed to present any evidence specifically identifying the acres that it claimed had not
been irrigated, the Court concludes that the State Engineer’s decision not to forfeit any
of the Bartine Ranch water rights is supported by the record and is not arbitrary,
capricious, or an abuse of discretion.

J. Whether The State Engineer Violated The Provisions Of NRS 533.325 By
Acting On Change Applications Pending New Appropriations.

Eureka County and Conley-Morrison next challenge the authority of the
State Engineer to review applications to appropriate and applications to change their
points of diversion in a single proceeding. The challenge is to thirteen of the eighty-
eight applications addressed in the State Engineer’s Ruling.

The State Engineer accepted, noticed, reviewed, and acted on KVR's

applications to appropriate (i.e. new appropriations) and their accompanying change

181 2009 R. at 2106-59.
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applications in the same proceeding and in the sequential order in which they were filed.
For the first time on appeal, Eureka County and Conley-Morrison argue that a change
application may not be filed, noticed, considered or approved in the same proceeding as
the underlying application to appropriate it seeks to change. The Court concludes that
Nevada's water law statutes do not prohibit the State Engineer from accepting, noticing,
reviewing, and acting on application to change pending applications to appropriate in
the same proceeding and the State Engineer's decision to do so in this case is not
arbitrary and capricious or contrary to law.

As a preliminary matter, the Court concludes that Eureka County and
Conley-Morrison are barred from raising this issue on appeal because they failed to do
so below. Issues a party could have raised in an administrative proceeding should not
be considered for the first time in an original proceeding before the district court.’®
Raising issues for the first time in a petition for appellate review undermines the
efficiency, fairness and integrity of the proceeding before the State Engineer."?

Petitioners contend that the Court should forgive their waiver because, as
a general matter, courts may hear “question[s] of law” on appeal that were not raised
below.”™ In deciding whether to forgive a party’s waiver, however, the courts have
noted that such forgiveness should be withheld when the lower court is not given “the

opportunity to correct possible errors,”™® or when forgiving waiver would upset

153 See State Bd. Of Equalization v. Barta, 124 Nev. 612, 621, 188 P.3d 1092, 1098 (2008) (“Because judicial
review of administrative decisions is limited to the record before the administrative body, we conclude that
a party waives an argument made for the first time to the district court on judicial review”) (footnote omitted).
%4 See Schuck v. Signature Flight Support of Nev., Inc., 126 Nev. , , 245 P.3d 542, 544 (2010).

55 Bunker v. Labor and Indus. Review Comm’n, 650 N.W.2d 864, 869 (Wis. 2002).

158 Nevada Power Co. v. Haggerty, 115 Nev. 353, 365 n. 9, 989 P.2d 870, 878 (1999).
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principles of “judicial economy.””®® Had Petitioners given the State Engineer an
1 | opportunity to address their argument about change applications, the State Engineer
21 could have easily avoided the issue by modifying the process by which he granted the
3 applications, although, as noted below, he was not required to do so. In light of these
. considerations, the Court declines to address an argument Petitioners could have
6 presented to the State Engineer, especially where Petitioners were unable to describe
7 || at oral argument any injury they have suffered as a result of the manner in which the

8 | State Engineer proceeded.
? Additionally, in the protests that Eureka County and Morrison filed with the
i(l) State Engineer, they expressly requested the State Engineer act on the applications to
12 appropriate prior to the change applications, which is exactly what the State Engineer

DISTRICT JUDGE
DEPARTMENT 2
WHITE PINE, LINCOLN AND EUREKA COUNTIES

13 || did in this case. The State Engineer granted the applications and issued the permits in

DAN L. PAPEZ
STATE OF NEVADA

14 || the sequence in which they were filed. Accordingly, not only did Eureka County and

15 Morrison fail to raise the issue before the State Engineer, they actually requested the

B
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State Engineer take the action that they now complain of on appeal. In Nevada, the
doctrine of invited error does not allow a party to complain on appeal of errors which

that party itself induced or provoked the hearing officer or opposing party to commit.’’

20 Regardless of Petitioners’ failure to raise this issue below, the Court

21 | concludes that it lacks merit. In Petitioners’ view, NRS 533.325 prohibits an applicant

22 from filing, and the State Engineer from accepting, noticing, reviewing, and acting on an
23 '

application to change a pending application to appropriate. By its terms, however, the
24
25
26

157 Clark Co. Sch. Dist. v. Richardson Constr. Inc., 123 Nev. 382, 388, 168 P.3d 87, 91-92 (2007); Pearson
v. Pearson, 110 Nev. 293, 297, 871 P.2d 343, 345 (1994).
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statute does not expressly speak to the order in which the State Engineer may grant

15

superseded by the later granted change application. The permits are then issued

1 || applications to appropriate or applications to change. The provision on applications to
2 appropriate, NRS 533.325, simply requires that a person receive a permit before
3
“performing any work in connection” with the appropriation of water or with a change in
4
. place of diversion, manner of use, or nature of use. And the provision on change
6 || applications, NRS 533.345, merely mandates that the change application contain
7 || enough information for the State Engineer to have a “full understanding of the proposed
- o 8 change.” Neither provision mandates the manner or order in which the State Engineer
5 £ 9
8 5 must perform his duties.
3 < 10
E Ny é < 1 The State Engineer interprets the statute as allowing him to accept, notice,
hWRoeEs
;E;gg% 1o || review, consider and sequentially grant applications to appropriate and their related
JEiZa
ég 'g & § = 13 | change applications during the same proceeding and then sequentially issue permits in
E Y 14 | the same order. In so doing, the original application is granted first and then is
g
£ 5

accordingly. The Court sees no reason to disturb the State Engineer’s application of the

statute. The State Engineer’s interpretation is reasonable and entitled to deference.™®

Further, public policy counsels in favor of the State Engineer's
20 || interpretation.’®® The process of reviewing an application is a lengthy one and approval

21 |l often takes several years. Where, as here, the applicant discovers that the locations at
22

23

which it originally sought to appropriate water are impractical, it does not make sense to

24 %8 See Pyramid Lake, 112 Nev. at 747, 918 P.2d at 700 (1996) (“An agency charged with the duty of
05 administering an act is impliedly clothed with power to construe it as a necessary precedent to administrative
action”).
26 Il 159 pocert Valley Water Co. v. State, 104 Nev. 718, 720, 766 P.2d 886, 887 (1988) (“The words of the statute
should be construed in light of the policy and spirit of the law, and the interpretation made should avoid absurd
results”).
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require the applicant to either file a new application to appropriate, thereby risking its
priority under the old application, or await approval of its original application to
appropriate before filing an application to change. Adopting either requirement would
lead to delay and waist limited state resources. Petitioners offer no reason to believe
that such an arduous process makes sense and are unable to identify any harm they
have suffered as a result of the manner in which the State Engineer granted KVR's
change applications.'® Here, the State Engineer granted the applications in the order
in which they were filed and issued permits on the applications to appropriate prior to
the applications to change. Accordingly, the Court concludes that the State Engineer
did not exceed his authority by accepting, noticing, reviewing, and acting on the
applications in sequence in the same proceeding.

K. Whether The State Engineer's Acceptance Of KVR’s Inventory Was An
Abuse Of Discretion.

NRS 533.364(1) requires the State Engineer to complete an inventory
prior to the approval of an appli_cation for an interbasin transfer of more that 250 acre-
feet of groundwater from a basin that has not previously been inventoried. This
requirement applies to any interbasin groundwater transfer that was noticed for a
hearing on or after July 1, 2009."®" The statute requires the inventory to include three
items:

(a) The total amount of surface water and groundwater appropriated in
accordance with a decreed, certified or permitted right;

(b) An estimate of the amount and location of all surface water and
groundwater that is available for appropriation in the basin; and

180 Apr. 3, 2012 Oral Arg. Tr. at 17:19-23, 116:16-23.

181 NRS 533.364(2)(a).
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(c) The name of each owner of record set forth in the records of the
Office of the State Engineer for each d3creed, certified or permitted right in

1 the basin.
2 The statute expressly states that the State Engineer is not required to initiate or
j complete a determination of surface or groundwater rights or to “otherwise quantify any
. vested claims.”® The inventory statute does not contemplate any sort of adversarial
6 | hearing in conjunction with the inventory process. The statutorily required inventory is a
7 | ministerial task that must be completed before the State Engineer approves an
8 application involving an interbasin transfer greater than 250 acre-feet. Once an
7 inventory is completed, the State Engineer may approve any number of interbasin
icl) transfers without conducting new inventories. The estimate of the total amount of
12 groundwater available for appropriation is only a one-time estimate and does not affect

DISTRICT JUDGE
DEPARTMENT 2
WHITE PINE, LINCOLN AND EUREKA COUNTIES

13 | the obligation of the State Engineer to determine whether water is available for

DAN L. PAPEZ
STATE OF NEVADA

14 || appropriation for each application submitted to him. The statute only requires that the

15 State Engineer complete the inventory within one year of its commencement and before

&)
3
:
a
-
5
9
[a)
2
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7

approval of an interbasin transfer.'®®
Eureka County asserts that the State Engineer violated its due process

rights by not holding a hearing and allowing the County to examine witnesses, and that

20 || the inventory was inadequate. Respondents counter that nothing in NRS 533.364(1)

el requires the State Engineer to provide notice and an opportunity to comment or provide

22

a hearing on the inventory. KVR asserts that the inventory met the statutory
23
o requirements. Additionally, KVR argues that the State Engineer's acceptance of the
25
26

162 Id.

163 NRS 533.364(4).
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inventory is not an appealable decision under NRS 533.450 and that Eureka County

1 || failed to file and serve its petitions for judicial review within the statutory appeal period.

2 | Because the latter two arguments are jurisdictional, the Court will discuss them first.

3 The inventory required under NRS 533.364(1) is a listing of the decreed,
: certified and permitted rights, the names of water users holding those rights, and an
6 estimate of the water available for appropriation in a particular basin.  The inventory is

7 | not required to contain any findings or determinations of the State Engineer. The

8 |l inventory is a list of names and water rights and an estimate of the total amount of water

? available for appropriation in Kobeh Valley. The names of the individuals and entities
10

that hold decreed water rights in the basin are matters of public record. NRS
11
12 533.364(1)(b)’s plain terms require only that the State Engineer provide an “estimate” of

DEPARTMENT 2
WHITE PINE, LINCOLN AND EUREKA COUNTIES

13 || the water available for appropriation. When the Nevada Legislature uses unambiguous

DAN L. PAPEZ
DISTRICT JUDGE
STATE OF NEVADA

14 || terms, the Court will not give those terms anything other than their customary

S
5
5
a
|
=
=
:
>
&

15 | meaning.®™ The word “estimate” suggests flexibility and discretion. The Nevada
Legislature confirmed that was its intent when it explained that it used the term

“estimate” to require the State Engineer to take “a snapshot in time” of the water

available for appropriation within a basin.'®®

20 NRS 533.450 permits judicial review only of an “order or decision of the

21 | state Engineer . . . affecting [a] person’s interests.”"® The completion and acceptance
22
23

of a statutorily required inventory is not an “order or decision” subject to judicial review

24 || 184 geee.g., Madera v. State Indus. Ins. Sys., 114 Nev. 253, 257, 956 P.2d 117, 120 (1998); Desert Valley,
o5 || 104 Nev. at 720, 766 P.2d at 887. ‘

26 8% See Nevada Assembly Committee Minutes, Comm. on Gov't Affairs, 2009 Leg. 75th Sess. (Statement
of Pete Goicoechea, Member, Assembly Comm. On Gov't Affairs) (Mar. 24, 2009).

88 NRS 533.364(4).
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under NRS 533.450. Thus, while the State Engineer's Ruling approving KVR's
1 || applications can be challenged, the inventory itself is not a separate “order or decision”

2 1 of the State Engineer that can be independently challenged. Moreover, the acceptance

3 of the inventory by the State Engineer does not affect any interest of Eureka County or
. the other Petitioners. Therefore, the Court concludes that the State Engineer’s
6 acceptance of the inventory is not appealable.

7 Even if the State Engineer's acceptance of the inventory is appealable,
8 Il Eureka County did not timely file and serve its petitions for judicial review. An appeal of
d a State Engineer order or decision must be filed and notice served on the State
i(l) Engineer within 30 days after the date of the order or decision.”” Here, the State
12 Engineer’s letter accepting the inventory is dated June 22, 2011. Accordingly, Eureka

DEPARTMENT 2
WHITE PINE, LINCOLN AND EUREKA COUNTIES

13 || County should have filed and served its appeal by July 22, 2011. Eureka County filed

DAN L. PAPEZ
DISTRICT JUDGE
STATE OF NEVADA

14 || its petitions on August 8, 2011, and therefore, it was not timely filed under NRS

15 533.450(1), (3). Relying on the APA, Eureka County argues that the appeal period does

K
2
]
3
b
a
2
=
o
=
:
>
7

not begin to run until the date the letter was served. As stated above, the APA does not

apply to the State Engineer except for the adoption of his rules of practice,’ so it is not |

controlling here. Further, NRS 533.450 expressly states that the 30-day appeal period

20 | begins to run from the date of the order or decision. Additionally, Eureka County does

21 | not contest that NRS 533.450(1) requires that notice of the appeal be personally served

22 on the State Engineer within the same 30-day period. Here, the record shows that
23

Eureka County served the State Engineer with its petition on August 9, 2011.'%
24

25 87 NRS 533.450(1).
26 || 168 NRS 233B.039(1)()).

169 see Notice of Pet. for Judicial Review filed Aug. 9, 2011 in Case No. CV 1108-155.
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Accordingly, even under the County’s argument, it did not timely comply with NRS

1 | 533.450(3) and the Court lacks jurisdiction to consider the State Engineer’s acceptance

2| ofthe inventory.

3 Even assuming the State Engineer's acceptance of the inventory is an
: appealable decision and Eureka County timely appealed, the Court concludes that the
6 State Engineer did not violate Eureka County’s due process rights because the County
7 I had a full opportunity to challenge whether water was available for appropriation in
8 | Kobeh Valley, which was a predicate finding to the State Engineer's Ruling. Moreover,
? Eureka County has not pointed to any evidence in the record to show that the inventory
i? is inconsistent with the finding of the State Engineer regérding water available for
12 appropriation.’”® Eureka County fully participated in the proceedings below and in this

DISTRICT JUDGE

DEPARTMENT 2
WHITE PINE, LINCOLN AND EUREKA COUNTIES

13 || appeal and, therefore, was not denied any due process rights. The Court also

DAN L. PAPEZ
STATE OF NEVADA

14 | concludes that the State Engineer's finding of available water in Kobeh Valley is

15 supported by substantial evidence.’
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L. Whether The Permits As Issued Are Inconsistent And Contradictory To
Ruling #6127,

A portion of KVR’s applications sought to change existing irrigation water

rights in Diamond Valley. In the Ruling, the State Engineer determined that the
20

21
oo || required by the Ruling, the Diamond Valley permits, as amended, expressly restrict the

Diamond Valley permits must expressly restrict water use to within that basin.' As

23
24

25 |l 170 gee R, at 3588, 2594.

26 || 171 g supra, §§ F, G.

172 R, at 3595.
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place of use to that basin."® Petitioners argue that the permits are ambiguous as to this

1 | restriction because the applications included places of use in Kobeh Valley and Pine

2 Valley and the permits state that the “point of diversion and place of use are as
3

described on the submitted application to support this permit.”'”*  The Court concludes
4
5 that the permits, as amended, are not ambiguous because, even thought they refer to

6 the point of diversion and place of use described on the applications, the amended

7 I permits clearly limit the place of use to Diamond Valley.

8 The Ruling also states that any unused water pumped under the Diamond
? Valley permits must be returned to that basin.'® The express permit term in the
i(l) Diamond Valley permits restricting the place of use to that basin necessarily includes
12 the requirement that any unused Diamond Valley water must be returned to that basin.

DISTRICT JUDGE
DEPARTMENT 2
WHITE PINE, LINCOLN AND EUREKA COUNTIES

13 || Because KVR may not use Diamond Valley water in another basin, discharging any

DAN L. PAPEZ
STATE OF NEVADA

14 || water to another basin without the right to use it there would be an unlawful waste of

150 water. Further, the State Engineer’s failure to include this restriction in the permit terms

M
3
O
g
A
A
)
5
)
0
2,
I
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Z
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>
7

is reasonable considering the record shows that KVR would consume all water

produced in Diamond Valley in that basin.'"®

Petitioners Benson-Etcheverry assert that the permits allow KVR to divert

20 | more than 11,300 afa. After reviewing the permits the Court concludes that this

21 || assertion is incorrect because they clearly are limited to a total combined annual volume
22

23

24 1| 173 ROA SE at 273-82, 342-81, 430-37.
25 || 174 gee e.g., ROA SE at 373,
26 | 175 & 4t 3505

78 R, at 871:5-14.
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