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IN THE SUPREME COURT OF THE STATE OF NEVADA

EUREKA  COUNTY, A POLITICAL
SUBDIVISION OF THE STATE OF
NEVADA; KENNETH  F. BENSON,
INDIVIDUALLY; DIAMOND  CATTLE
COMPANY, LLC, A NEVADA LIMITED
LIABILITY COMPANY; MICHEL AND
MARGARET ANN ETCHEVERRY FAMILY,
LP, A NEVADA REGISTERED FOREIGN
LIMITED PARTNERSHIP,

Appellants,
V.

THE STATE OF NEVADA State Engineer;
THE STATE OF NEVADA DIVISION OF
WATER  RESOURCES; AND KOBEH
VALLEY RANCH, LLC, A NEVADA
LIMITED LIABILITY COMPANY,

Respondents.
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1 Respondent, Kobeh Valley Ranch, LLC, (“KVR”) hereby opposes the
2
Motion to Consolidate filed by Appellants, Kenneth F. Benson, Diamond Cattle
3
4 | Company, LLC, and Michel and Margaret Ann Etcheverry Family, LP, (“Benson-
5 | Etcheverry”) on May 22, 2013. The new appeal recently filed by Benson-
6
Etcheverry should not be consolidated with this appeal because the cases involve
7
g | two separate judgments by two different district court judges on related, but
9 1 distinctly different issues. Although this Court has inherent authority to control its
10
. docket, NRAP 3(b)(2) applies only to separate appeals from a single judgment.
12 | Further, NRCP 42(a) offers no guidance because the two appeals involve different
13| issues and different facts.
14
s In this appeal, Appellants seek review of the June 13, 2012 judgment entered
16 | by District Court Judge Dan L. Papez denying their petitions for judicial review of
171 State Engineer Ruling 6127 and the permits granted thereunder. The issues in this
p g
18
appeal are:
19 | PP
20 1. Did the District Court and the State Engineer correctly
determine that there are no conflicts with existing water rights if
21 potential impacts can be avoided by means of conditional
22 approval of the applications?
23 2 Does the State Engineer have authority to grant groundwater
24 permits conditioned on mitigation requirements to prevent
55 potential impacts from conflicting with existing water rights?
26 . . "
3. Does the State Engineer have authority to conditionally approve
27 groundwater permits subject to his future approval of a
28 .
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monitoring, management, and mitigation plan (“3M Plan”)
which must occur before any water may be developed under the
permits?

4. Did the State Engineer appropriately consider whether
transferring groundwater from Kobeh Valley for use in
Diamond Valley was “environmentally sound” for Kobeh
Valley?

5. Were the place of use and the uses of the water properly
described and approved by the State Engineer?

6. Did the State Engineer err by not including all restrictions from
the Ruling in the permits themselves?

The voluminous record for this appeal includes evidence from two hearings before
the State Engineer in 2008, 2010, and 2011.
In Benson-Etcheverry’s newly-filed appeal, they seek to reverse the May 15,
2013 judgment of Senior District Court Judge J. Charles Thompson denying their
petition for judicial review of the State Engineer’s separate approval of the 3M
Plan. The issues in Benson-Etcheverry’s appeal have not yet been docketed but,
based on briefing and arguments in the District Court, they will involve the
following:
1. Whether the 3M Plan approved by the State Engineer for
KVR’s water rights complies with NRS 533.370(2) and Ruling

61277

2. Whether the State Engineer’s approval of the 3M Plan is a
delegation of authority?

3. Whether the State Engineer’s approval of the 3M Plan is
rulemaking?
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4. Whether the 3M Plan contains express conditions under NRS
534.1107

5. Whether the 3M Plan approved by the State Engineer is vague,
ambiguous, arbitrary, capricious, or an abuse of discretion?

Although the 3M Plan is related to the underlying Ruling 6127 and permits, the
issues are decidedly different and the critical record on appeal will be the discrete
facts relating to the submission and approval of the 3M Plan.

Moreover, there is no identity of parties in the two appeals because Eureka
County, a party to this appeal, did not appeal the 3M Plan. And this appeal
includes eleven amici curiae who have filed two amicus briefs.

This appeal has been fully briefed and is ready for review by the Court. No
judicial economy will result from putting this appeal on hold while the parties
participate in the settlement conference program and brief the new appeal. This
appeal involves important issues and resolution should not be delayed to await
Benson-Etcheverry’s new appeal. Accordingly, the motion to consolidate should

be denied.
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1 DATED: May 2,5 ,2013. PARSONS BEHLE & LATIMER
2
3 By: % . 4 e
4 oss E. de Lipkey{f:(sa.
V Bar No. 1628
S John R. Zimmerman, Esq.
6 NV Bar No. 9729
50 W. Liberty St., Suite 750
7 Reno, NV 89501
8 Telephone: 775.323.1601
Em: rdelipkau@parsonsbehle.com
9 Em: jzimmerman@parsonsbehle.com
10
Francis M. Wikstrom, Esq.
11 Pro Hac Vice
12 Utah Bar No. 3462
201 South Main St., Suite 1800
13 Salt Lake City, UT 84111
14 Telephone: 801.532.1234
Em: fwikstrom@parsonsbehle.com
15 ecf@parsonsbehle.com
16
Attorneys for Respondent
17 Kobeh Valley Ranch, LLC
18
19
20
21
22
23
24
25
26
27
28 s
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1 CERTIFICATE OF SERVICE

Pursuant to NRAP 25(d), I hereby certify that I am an employee of Parsons
4 | Behle & Latimer, and that on this é day of May, 2013, I served a true and
> | correct copy of the foregoing document, OPPOSITION TO APPELLANTS
KENNETH F. BENSON, DIAMOND CATTLE COMPANY, LLC, AND
¢ | MICHEL AND MARGARET ANN ETCHEVERRY FAMILY, LP’S

9 | MOTION TO CONSOLIDATE, to be served on the following parties as outlined

10

below:
11

12 | Via Court’s Eflex Electronic Filing System:
Jessica Prunty

Dana Walsh

Gary Kvistad

I5 | Bradford Jerbic

16 | Daniel Polsenberg

13
14

17 Bradley Herrema

Michael Pagni
18 Jeffrey Barr

19 | Debbie Leonard
20 | Laura Schroeder
51 | Josh Reid
Theodore Beutel
Karen Peterson
23| Bryan Stockton
24 | Therese Ure

25 | Francis Flaherty

22

26 Paul Taggart
Michael Rowe
27 Gregory Walch

28
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James Erbeck

2 | Jennifer Mahe

3 | Dawn Ellerbrock
Neil Rombardo

s | By U.S. Mail Only:

6 | William E. Nork, Settlement Judge
825 W. 12" Street
Reno, NV 89503

8 AOLARG e

Employee of Parsons Behle & Latimer
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