O &0 N & »n KW NN =

N (\®) (\®) [\®] [\ N N N p— [a— — — — p— fum—ry — [a— —
~ (@)Y W SN W [\®] — [an) O (o) ~ (@)Y W H W [\ — o

28

Gordon Sliver
Attorneys At Law
Ninth Floor
3960 Howard Hughes Pkwy
Las Vegas, Nevada 89169
(702) 796-5555

KEITH MATHAHS, S.Ct. No.
Petitioner,

VS.

HONORABLE VALERIE ADAIR, v
EIGHTH JUDICIAL DISTRICT COURT JUDGE,

Respondent
/

STATE OF NEVADA,

Real Party in Interest .
/

APPENDIX
VOLUME 2
IN SUPPORT OF PETITION FOR WRIT OF MANDAMUS

GORDON SILVER

MICHAEL V. CRISTALI, ESQ. STEVEN WOLFSON, ESQ.

Nevada Bar No. 6266 Nevada Bar No. 1565

Email: meristalli@gordonsilver.com Clark County District Attorney

EUNICE M. MORGAN, ESQ. MICHAEL STRAUDAHER

Nevada Bar No. 10382 Nevada Bar No. 8273

Email: emorgan@gordonsilve.com 200 Lewis Avenue

3960 Howard Hughes Pkwy., 9" Floor Las Vegas, Nevada 89155

Las Vegas, Nevada 89169 (702) 671-2500

(702) 795-5555

Counsel for Petitioner Keith Mathahs Counsel for State of Nevada

RICHARD A. WRIGHT, ESQ. CATHERINE CORTEZ MASTO, ESQ.

Nevada Bar No.0886 Nevada Bar No. 003926

300 South 4™ Street, #701 Nevada Attorney General

Las Vegas, Nevada 89101 100 N. Carson Street

(702) 382-4004 ~ Carson City, Nevada 89701-4717
(775) 684-1112

Counsel for Defendant Dipak Desai : Counsel for Respondent

1of4
103451-001/1613289.doc



mailto:mcristalli@gordonsilver.com
mailto:emorgan@gordonsilve.com

Gordon Sliver

- VS S S |

O o« 3 O W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Attorneys At Law

Ninth Floor

3960 Howard-Hughes Pkwy
Las Vegas, Nevada 89169

(702) 796-5555

FREDERICK A SANTACROCE, ESQ.
706 South Eighth Street

Las Vegas, Nevada 89101

(702) 598-1666

Counsel for Defendant Richard Lakeman

103451-001/1613289.doc

2 of 4




28

Gordon Silver
Attorneys At Law
Ninth Floor
3960 Howard Hughes Pkwy
Las Vegas, Nevada 89169
(702) 796-5555

ALPHABETICAL INDEX OF PETITIONER’S APPENDIX VOLUME 2

5
e G e

Reporter’s Transcript of Proceedings — Grand Jury - 03/11/2010 0310-0324
Volume 1

Reporter’s Transcript of Proceedings — Grand Jury — 03/11/2010 0325-0327
Volume 1-A

Reporter’s Transcript of Proceedings — Grand Jury — 03/18/2010 0328-0332
Volume 2

Reporter’s Transcript of Proceedings — Grand Jury — 04/22/2010 0333-0334
Volume 4

Reporter’s Transcript of Proceedings — Grand Jury — 04/29/2010 0335-0346
Volume § .

Reporter’s Transcript of Proceedings — Grand Jury 05/06/2010 0347-0349
Volume 6 '
Reporter’s Transcript of Proceedings — Grand Jury — 05/13/2010 0350-0351
Volume 7

Reporter’s, Transcript of Proceedings — Grand Jury — 05/20/2010 0352-0354
Volume 8

Reporter’s Transcript of Proceedings — Grand Jury — 06/03/2010 0355-0359
Volume 10

Reporter’s Transcript of Proceedings 05/10/2010 0360-0401
Reporter’s Transcript of Proceedings 05/22/2010 0402-0416
Verification of Defendant Keith Mathahs 07/20/2012 0417

30f4
103451-001/1613289.doc




W £ w S}

O 0 Y

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Gordon Silver
Attorneys At Law
Ninth Floor
3960 Howard Hughes Pkwy
Las Vegas, Nevada 89169
(702) 796-5555

CERTIFICATE OF SERVICE

. h
The undersigned, an employee of Gordon Silver, hereby certifies that on the Z 0 day of
July, 2012, she served a copy of Defendant, Mathaths’ Appendix, Volume 2, in Support of

Petition for Writ of Mandamus, by placing said copy in an envelope addressed as follows:

HONORABLE JUDGE VALERIE ADAIR
Eighth Judicial District Court

Department XXI

Clark County Regional Justice Center

200 Lewis Avenue

Las Vegas, Nevada 89155

STEVEN B. WOLFSON
District Attorney

MICHAEL STRAUDAHER .
Chief Deputy District Attorney
200 Lewis Avenue

Las Vegas, Nevada 89155

CATHERINE CORTEZ MASTO, ESQ.
Nevada Attorney General

100 N. Carson Street

Carson City, Nevada 89701

RICHARD A WRIGHT, ESQ.
300 South 4" Street, #701

Las Vegas, Nevada §9101
Counsel for Desi

FREDERICK A. SANTACROCE, ESQ.
706 South Eighth Street

Las Vegas, Nevada 89101

Counsel for Lakeman

Myra Hydd) an employeelof
GORDON SILVER

4of4
103451-001/1613289.doc




#
.
B

H
H

W ® A s W N =

N AN NN NN e e ke R e s b
m“mub—oumummth‘:g

o B N A W N

0RO R N RN R e e ke ke R e
P AWK MmO B O 9 e @ NP D

EIGHTH JUDICIAL, DISTRICT CCURT
CTARK GOUNTY, NEVADR

BEFORE THE GRAND SURY IMPAKELED BY THE AFORESAID

T GUPY

s

Taken at Las Vegas, Naveda
Thuxsday, March 11, 2010
8:33 a.m.

THE STRIE OF NEVALR,
Plaintiff,
vI. '

DIPAK KANTTIAL DESAY, ROMALD
ERNEST I2KEMAN, KEITH H. MATHAHS,

Dofendants,

e Ao st et e st s

REFORTER'S TRANSCRIPT OF PROCEEDINGS

WILE 1

Reported by: Denette L, Antonacci, C.C.R. No. 222

DTEX OF WITNESSES

ELADIO CARRERA 28

-

W o d@m kW N

=]

i1
15
16
17
18
19
20
21

[N

A
25

W DNV R U e W N

S2PURRERBEESELRIURBES

GRMND JURGRS PRESENT Cf MARCH 131, 2010

PAM YOONG, Forepersch

JOSEFA WILYOUGHRY, Deputy Foreperson

LOUISE TMIGA, Secretary

SHELLEY SALRMANOUFQULUS, Assistont Secretary

cocnce s FILED
JUN 08 200

LISA (AP
St

CHRISTINE LYCHALS
MIES PARKER
YOLANDA PAMIER
. BIANCA ROBERSCN
BOB ROSE
STEVE SHLUKER
ALICE SZURAN
MICHAEL THOMPSON
. T URREAN
PNNE ZARATE

Also present at tha st of the Grand H
e ot T R
Deputy District Attomeys

INDEX OF EXHIBITS

Grand_Jury Exhibits Identified
1 - PROPFOSED INDICTMENT 5
2 - INSTRUCTICNS 7

0310



TSR T S R

VO © 2 A W N -

BNONORN RN N N R e e el - s
U‘hUNHOWG\lO\U’IhGNHO

O @ Ny e W -

R I N R R N N R R I I Sy e
Moa W NP O W NN WO

29

EXAMINATION

BY MR. MITCHEIL:;

Q.  Sir, what is your professien?

A, I am a medical doctor, a
qgastroenterologist.

Q.  ¥would you please outline your professional
background as far as your academic —

A. headamic background, 1 attended Rio Grande
Clty High School in Rio Grande City, Texas. I gracuated
in 1972. 1 thereafter attended the University of Texas
at Austin in Austin, Texas. I graduated in 1976 with a
B.A. in zoology. Thereafter I went to Scuthwestemn
Medical School in Dallas, Textas, and that was from 1976
to 1980. I gradnated with a medical degree. I did a
ong year internship in internal medicire at 5t. Paul
Medical Center in Dallas, Texas. I did a two year
residency in internal medicine at St. Paud Medical
Center in Dallas, Texas, that ended in 1983. I dida
two year fellowship in gastroentarclogy at Maricopa
Mxdical Center in Phoenix, Arizona from 1983 to 1985,

Q. Thank yoa. So your specialty as a medical
doctor 1s what?

A, Gastroenterology-

Q. Kow long have you been practicing in Las

31

A, Yes, X did.

Q. When was that?

A. It was in the 1980s. It was, initially I
met him at an Indian restaurant in about 1987. I had
gone there to hava dinner and saueane paid for my meal,
I asked the waiter who had paid for it and he polnted
out Dr. Desai and I went over and said thank you to him.
when I initially came to L3s Vegas I worked with
Physicians Medical Center, Dr. Sol Schol, Dr. Frank
Nemec was a gastroenterologlst affiliated with that
group and I way working with Dr. Nemec ocut of his
office, Dr. Nemec left that practice I elieve in 1987
and he joined Dr. Desali's practice and afrer a pericd of
time Dr. Nemec called me and invited me to came
interview with them for an ewployment opeortunity and 1
did meet Dr. Desai again at that point. ’

Q. Olay. Eventually did you go to work for
Or. Desai?

A. Yes, I was an ewployee physiciar for a

‘pe:iod of time.

Q. Did that relationship, that professicnal
relationship as an enployee physician change at same
point?

A. Yes, T becamg a partner In the practice in
about 1990, 1991.
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Vegas?

A, X came 1o Lag Vegas in 1985 at the
conolusian of my training and I have been in Las Vags
gince that tire.

Q. Now before we get into anything more dbout
your mectical practioce, you have been granted immnity in
thia matter in order to testify for the State; is that
right?

A, That's my understanding, yes.

Q. And 90 thera 13 an agreement between you
and our affice that you ara not going to be prosecuted
in this matter in which you're testifying: is that
right?

A, Yes, that is carrect.

Q. And your only cbligation under this
agreerent 13 to tell the truth in your testimony; is
that right?

A. Yes.

Q. Okay. Now the exparience you got when you
cama to Las Vegas, you Set up your practice here and
this is whare you've practiced medicine ever since you
got ogt of medical school and finished your residency?

A. Yes, this is where I've been all along.

Q. Did you mest a Dr. Dipak Desal at same
point?

O @ s W N

Q. Okay, And up through 2007 did you remain
in that capacity as a pa:thet in the practice with Dr.
Desai? '

A, I remained a partner in that practice,
however «iy role was diminished at the end of 2006 wherg
T was macde percentage wise in temms of the profit and
loas of the business lsss of a partner. And that had to
do with withdrawal from night call responsibilities,
that's what that coincided with. .

Q. Okay. So when you decided at the end of
'06 not to be on call for night availabillty Fhen your
percentage take in the partnership was diminished
samewhat?

A. Yes, it went from 10 pervent to
6.4 percent.

Q. Wnose declsion wag that?

A That was Or. Desai's.

Q. Fram the very begimning through the tine
that you no longer warked with Desai was he over you in
that you were subordinata to him in sgre way?

A. Yes, he was the managing partner for all
the businesses affiliated with Gastroenterolegy Center
of Nevada, so of courss Gastro Center, andhe.uas the
boss, sveryone alse was subcrdinate ta him.

Q. Okay. I'm going to ask you a little bit
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about that business entity that you worked for. What
w3 the name of the business that you first cama to work
for? And explain 1f it changed at scme point and how
meny businesses were owned and run by Desal.

A. . Gastreenterology Center is the business I
avéto wark for. Thare were multiple revisions over
the years of the Gastroenterology Cemter and of course
that was over a 20 year period of time, That had to do
with new doctors coming into the practica in part, also
it had to do with efforts that Desai mada in ardar to
protect his position as the manager of the business,
There were other businesses, specificallymemwasan‘
Endloscopy Center of Nevada in the 19%s, it went through
unkil 2002. At that tims the Endoscapy Center of Nevada
was closed and it was supplanted by the Sndosoopy Canter
of Scuthern Nevada. There was an Endoscopy Center of
Southarn Nevada 2, also known as the Desart Shadow
Bndloscopy Center. That was located on Burmham. I don't
know the exact dates on that one but it was frem about
2000 to about 2008. Also there was a new centexr on
Cquendo and Rainbow that had bean started I believe in
2006, 2007, and that one never really got going because
it was closad down shortly after it was started. I
don't lawmmhabwtthatmeﬁecauserxasnevez
involved in that cne. Also there was a business that

Q. Okay. Now explain what gastroenterology
is, )

A. 1t is the trestment, diagnosis and
treaurent of diseases of the gastrointestinal or
digestive track.

Q. Okay. And when you do the actual procedure
what i3 £t? What are those procedures that you do?
Explain what your physical action is in doing cne of
those procecures,

A. We do endoscopic exams. An endoscope is an
instrument that has a fiber bundle within it, it’s
flexible and it's covered with an impexmeable sheath.

At the end of it i3 a video chip which basica]ly
functions as a carera. The back end of the andoscopa
plugs into a ccoputer processer which recreates an image
and colorizes it and displays it on 8 television rwonitor
and what we do i3 examine the upper gastrointestinal
wract, to do that we would pass a socpe through the
mouth to look at the escphagus, the stamch, the first
part of the small intesting, duodenum. We also do
ooloncacopies where a different instrurent but similar
design is passed through the rectum andt throughout tie
large bowel to examine it. If we find abnomalities we
can take tissue sarples, biopsies, if we find polyps
genarally we can remove them right through the soope ‘at
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was being set up at CQentennial Hospital by Dr, Desat and
a couple of the other doctora. I don't think that one
ever got off the growrd elther but that wasg gupposed to
be a business that would provide hospitalists to
Centennial Hospital, in othar wards doctors who would
take care of patients at that facility, That one
practice would have been cutsice the realm of
gastrcenterology. Dr. Desai was involved in many other
ventures, real estate ventures being prowinent among
m-.

Q.  Okay.

A. Ard I can tell you the names of same of

Q. That's fine.

A Okay. .

Q. Now the businass entity where yau did most
of your work up through 2007, what was that ane; is that
the Endoscopy-Center of Southern Nevada?

A, There were two. I did patient consultation
and follow-up at the Gastroanterology Center of Mevada,
I did endoscopic prooedures at the Endascopy Center of
Southern Nevada.

Q. Those both are located in Clark County?

A Both axe at 700 Shadew Lane, Gastro was
Suite 1057, Endo wa3 Suite 1658.

36

the time of the procedure.

Q. Okay. IS there some sort of mechanism
that's part of this instnment that you’re using that
can actuwdlly snatch tissue when you identify something
that you wWant to test or look at?

A, Yes, there i3. It i3 called the channel of

] the endescope and basically it is a hollowed chammel

that runs the entire length of the instrument. Through
that channel you can pass a long higpsy forcsp, the
forcep is actually a long wire with a pinch mechznism at
the end of it and a handle an the back end which
activates the pinchers to ¢pen or ¢lose, or you can pass
a snare, a snare s a wire device that's sheathed in

plastic, it's pagsed through the chamnels — the end of .

the, at the end of the davica, the share can be
protruded, it foums a small lasso and you can use that
to grasp polyps, you them pass an electrical current
through that wire devica in order to cut and axmqulate
tissua. .

Q. Okay. And this is your specialty, right?

A, Yes, that is correct,

Q. Okay. Now when sarebody recaives an
andoscopy procedurs or a colonoscopy procedre, are they
sedaced?' .

A Yes, they are seclated,
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Q. And if you were to place an average time on
what {t takes you to co a colonoscopy, let's say an
unremarkable colonoscopy, what woeuld you say is your
averaga time to do that procedure?

A, At least 20 minutes,

Q. . And explain vhat portion of it takes what
amount of tima and, you know, what you do at the
beginning of it and what you & at the end.

A, Specific to colonosoopy, initially
interview the patient and examine them and look at their
medical history, they are then sedated by the
amesthetist or anesthesiologist, the colonoscope is

"] passed through the rectum into tha large intestine.

Q. That's done by you —

A, Yes, that's correct.

Q.  — that part right there?

Al It takes a varishle length of time to
acoarplish that because there are multipla factors that
oate into play: The quality of the bowel preparation,
same pecple do clean their howels out very well, othery
are pretty cavalier about it the amatamy of the large
intestine itself, some pecple have a lot more bowel than
others, their bowels are longer, they may have a lot of
berds or tuxns in the bowel and there may be other
carplicating factors. Once the end of the bowel is

39
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Q.  Now during this procedure that you're
follewing wheze you're watching clesely the monitor
you've got. somebody by you that's assisting you doing
sarething else; is that correct?

Al Yes, a technician.

Q. Okay. What is the technician doing?

A. ‘They do several things. Vhen a third hand
is needed they will be called upin to hold a soope while
1 manipulate the instrument, The instrurent has two
wheels, an up and dovn control and a right and left
control, That is one way of controlling the direction
that the tip of the Instrument is deflected. RAnother is
by torquing the shaft of the instrument either right ar
left. Sometlmes two hands 18 not sufficient to
accarplish the control necessiry and the technician
would be called vpon to hold the scope in a stable
ﬁosmm. Alse when it is necessary to do a biopsy or
sane other therapeutic intervention such as a
polypectany thay would be called upon to gat the
equipment necessary for that procecuxe. So what they
will do is they will pick it up, hand the end of the
polypectomy snare davice or hand the end of the biopsy
device to the cperator, tc the doctor, who would then
pass it down the channel of the scope. They may be
asked to withdraw the device once it hag beer used,
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reached then the scrpe is withdeawm carefully leoking
for any lesions that might be.present within the bowel.
Any abnormalities are then treated aither by bicpsy for
diagnosis ar in the case of a polyp which is amenable to
removal with a snare, removal of the polyp and recovery
of the tissue for analysis. .

Q. Okay. When you're inserting the scope into
the bowel are you watching the procedure on the monitor,
the TV monitor a9 you're doing that?

A. Yes. You're pretty such fixated on the
monitor the whole time, The reascn for that being that
You have to be vexy careful sbout advancing or
withdrawing the scope bacause of the risk of bowel
parforation. It's not difficult to push a scope through
the bowel wall 20 you have to maintain constant
surveillance in order to prevent that frem happening or
to lessen that risk. Also you'ra looking for any
lesions that might be thers, you don‘t want to
miss sorething, From time to time, at least my routine,
my practice was to lcok at the patient and see how they
ware doing and to look at the vital sign monitors and
they would typically be heoked uwp to an BSG rmonitor that
tells you about tha heart rate, they would be hooked up

to a pulse adreter that tells you the oxygen content of

the blocd.
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although sametimes the doctor doea that, sametimes rthe
technician will do that,

Q. Now while all these things are happening to
the patient is the patient aware of any of this?

A. Theoretically no, they're asleep.

Q. And vho is monitoring the sedation aspect
of the patient while you're doing your procedure?

R. Yes. The anesthetist or thev
anasthesiologist.

Q. what is'the difference there?

A. An anesthetist is a nurse, a registered
nurse with advanced training and registered nurses with
advanced training would be nurse practitioners or CREs
depending on what they do, Nurse practitioners deal
more with clinical medicine, treazing patients, whereas
a (R specializes in anesthesia services, or an
anesthesiologist of course,

Q. A a (R, that stands for?

A.  Certified registered rurse anesthetist,

Q How much training and, specialized training
does a CRMA have? )

A I don't know exactly. I would think sbout
two years cr so after nursing school.

Q. Okay. So would that mean they have
typically a bachelox's degrea in nursing and then two
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years of specialized training?

A. I believe you get a bachelor of science
degress in mursing and then you get an advanced nursing
degree.

Q.  So they would have maybe the equivalent of
what wa would call a master's degree becansa it's two
years beyoxd a college degree?

A. I think that's falr encugh to say.

Q. Okay. An anesthesiologist in turn is what?

A An anesthesiologist is a medical doctor or
a DO, They wauld have gone through four years of
medical school and then they would have dope a residency
in anesthesiology, typically about three years.

Q. Ckay. So whether it's a CRMA, ocartified
registered nursa aneathetist, or an anesthesiologist
with an actual medical degree, they are considered
spacialists beth of which can & the sedation agpect'of
this procedure while you're doing your thing?

A. Yes.

Q.  Now working there at the Endoscopy Center
ofSwt!_rem}hvada. did you -- who ran the Endoscopy
Center of Scuthem Nevada?

A, Dr, Desal was the medical director.

Q. Okay. Did he share authority with anybady
or was he pretty much the sole person in charge?

43

Q. So were you ever in charge of supervising
the CRNAS or instructing them on procedures that you
wanted them to follow generally as part of the clinice?

A. Mo, that was a role that Dr. Desal played.

Q. During the time that you were doing a
procechire is the CRNA there during the entire time that
you are there?

A. Yes. ¥ell, they somstimes precede me into
tha room. Sametimes 1'll get there before they get
there. So thers may ba initially a pericd of time whare
one or the other is in the roaun but not both
simaltanecusly. But as the procedure i3 starting and
throughout the duration of the procedure, yes, both are
in the voam,

Q. Okay. Now even though you're nct in charge
of the CRVAI, not supervising them, can you explain what
it is they do from start to finish in a typical
procedure?

A, Yes. They interview the patient, they ask
partinent medical, they ask questions pertinemt to the
medical history as far as what their concerns are, they
prepare the medications to be administered to the
medication, they may or may not start an IV access at
that time, it's possible it would have been started in
the pre-op area, if not thea the CRMWA will start the IV,
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A, No, he was the person in charge.

Q.  All right, And did he employ
anesthesiologists or CRAs to do the sedation aspect of
these procedires while you did, while the doctors did
the actual colenoscopy or endoscopy?

A. e enployed and supervised the CRNAS,

Q. Okay, ¥hen you say that he supervised tha
CRAs, to what extent did ha supervisa tham?

A, Ha would employ them, he would meet with
them and review their procedures and cbviously at times
he was pregent in the clinic and looking at the
cperation to see how it functiooed.

Q. ¥Was Dr. Desai a gastroenterologist himself?

Y Yes, he is a gastroenternlogist.

Q- % ho did procadures there at the Endoscopy
Center of Southern Nevacda as well?

A, Yes, he did.

Q. So the extent of his supexvisica would
consist of doing procedures in the presenca of a CFRNA
and then mesting with them in meatings whers he would -
instruct them or do whatever he did: is that right?

Al Yes, that is correct.

Q. Were you ever in these meetings that Dr.
Desal would have with CRNAs?

A. Yo.

44
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they adrinister medication to sedate the patient and
they infomm the doctor of whan the patient is adequately
sedated 30 that the procedure may comrernce, they monlitor
the patient throvghout the procedure, in particular they
monitor the vital signs and overall patient status.

Q. And 1'm going to ask you to bk up a
little bit, You mentioned that they may start the IV or
it may be started by somebody e€lsa in the pre-op area?

A. Yes. Gemerally they were started in the
pre-cp area but every now ard then a patient would get
back to the procedure roan and didn't have an IV because
it hadn't been started in the pre—op area or because it
vas a difficult stick and the CRVMA might have more
facllity with starting an IV $o that would be the
situation whare that would cocur.

Q. Would it ever be sarebody ¢lse who gtarted
the IV?

A. Yes, generally a nurse would have started
it in the pre-op area.

Q. Okay. MNow the purpose of the IV is %o
facilitate the actual sedative going into the body to
put the person under?

A, Yes. The IV, and actually it was an
intravarous catheter, not fluids running througn it, but
the purpose of the intravencus catheter was to allow
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Q. What about the bite blocks?

A, Bite blocks also oame in reusable and
disposable varieties.

Q. Okay, If you reuse it co you sanitize it
somehow before it's rensed?

A. Yea.

Q. How 1s that done?

A. It must be mamually cléaned and then it is
treated with a disinfecting sclution.

0. Okay. And if it's not that kind that can
be reused it's just thrown in tha trash?

A. They were n cccasion reused at the
Endoscopy of Southern Nevada.

Q. Even the kind that were not supposed to be?

A. That's correct.

Q.  ¥as that with your approval ar somebody
elsa's?

A, That was Dr. Desai's instruction. That
ocourred for a pericd of time. Dr. Carzol was very
upset about the reuse of these as were the other
doctars. Dr. Carrpl took it Up with Dr. Desal and the
practice stopped.

Q. You became aware of the practice after the
fact or vere you aware it was golng an during that?

A, I wag aware 1t was going on, Nona of us
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the Health District.

Q. Okay. And why would you do that in my
hypothetical?

A, Rypothetically because it is a practice
‘that puts patlents at risk. .

Q. All right. And the risk that they are
exposed to becausas of that practice would be what?

A. frimarily infection.

Q. Okay. If you ware gware that syringes were
being reused for more than cne patient what would have
bean your reaction?

A If I were aware of the fact that syrirges
were being used in an inappropriate fashion, that means
anything not consisteat with aseptic technique, I would
have talked to the individual about stopping that
activity, whoever it may have been, that was engaging in
it and I would have reported it to managemant of the
facility.

Q. Ware you 'aver, during the time you were
working at the Bndescopy Center of Southern Nevada,
aware that syringes were being reused for more than ane
patient?

A, No, I was not,

Q. Ad the risk of reuse of syringes, would
that be the same risk that reuse of propofol vials woulc
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were happy about it and Dr, Carzol put a stop to it.

Q- Even whan dispasable items were being
reused were they being cleaned in same way before they
were reused or what was the practice that De. Carrol
cbjected to so much?

A. The rause of the bite blacks because even
though 1t's nat a risky thing my understanding 6f FDA
requlations is that if a madical device doas not invade
the body tissue such as a bita block of course, it's not
actually piercing the skin or the surfaces of the
gastrointestinal track., it may be cleaned, sterilized
and reused if necessary. Generally though it's not. a
practice that i9 carried, that is followed in the
commudty and they are generally disposed of immediately
after vse. .

Q. Were you ever aware as a doctor any palicy
or practice of reusing propofol vials for more than cne
patient?

A. No.

Q. If you had been aware that that was
happening would you have voiced an cbjection? ”

A. T would have reported it.

Q. And to wham wanld you have reported it?

A. T would have regorted it to management, fto
Dr. Desal, and if necessacy T would have reported itjto

60.

entail?

A Both could result in a similar cutcome and
that would be an infection being passed fram cne patient
to a subsequent patient.

Q. Okay. You mentioned that while the
procedure is going on that a (FNA 1s keeping a record of
scmething, that they're writing something down. What fa
it. that they're writing down during 3 procedure?

A, An anesthesia record ard what an anesthesia
record doauments i vital signs so there is a

‘| documentation of patlent status prior to, during and

immediately after the procedure. Sametimes that's
extendad out into tha recovery area. They would also
docurent administration of wedication, times and
quantities of medication administered.

Q.  Would they also keep track of how long the
procechire lasted from start to finish?

A. They keep an anesthesia time and that is
the time that they start Lntezac:_.tng with the patient to
the time that they end their interaction with the
patient.

Q. Okay.

A I don't know that they would specifically
note the actual pro¢egure itself. Although sametimes I
suppose they do procedure started, procedure ended might
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be notad on a chart.

Q. Bt primarily they are charting their om.
interaction with the patient?

A, Their own time, yes.

Q. When thay start interviewing them to the
time that they leava their aide to care back to the
procadure roo?

Al Yes.

Q. Okmy. And if anything irregular happens
they need to write that down; is that right?

A. Yes, they do.

Q. If sonebxody's blood pressure spikes or if
their heart vate splkes or anything lika that, that
needs to be noted by the CRWA?

A. Yes.

Q. fhy is it inportant to keep an accurate
record even atter the fact of how a patient meacted to
the propofol and the sedation during the procedure, how
is that infommation vsed?

A. I'm not sure I understand your question.

Q. Okay. let me give you a hypotherical. 1f
sawebody is coning in to receive say a ovionoscopy —

A, hehuh.

0. - but they hava already bad a colonoscopy

in the past, would the recond kept by the CRNA ever be
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things of that naturs can be entered ahead of thee and
typically are.

Q. But vital signs?

A. Vital signs, you reccrd an initial set of
vital signs, vital signs through tha procedure and
enxding, and recovery vital signs.

Q. Okay. So none of thcse things could be
filled out on a chart ahead of time, nothing like that?

A. You woild have no way of knowing what
samebody's blood pressure would be in the future so no
you wouldn’t £111 that in ahead of time.

Q. And what if the ratiomale for deing such a
thing was used that i: saves time to fill ocut tha vital
signg ahead of time, would that be a good reason to ¢o
i '

A, No.

Q. And the danger to the patfent in doing it
would be what?

A, fell, you're cbvicusly putting misleading
infometion or incorrect information on the chart.

Q. Okay. Information upon which a subsequentc
doctor may be relying on?

A. Yes.

Q. Now when you worked at the Endoscopy Center
during the years that you've testified to, did the
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consulted of the pricy colenoscapy in doing the
subsequant calonoscopy?

A If it were avallable, yes, but thoy would
look for things like drug allergies, they would like to
ses what medications and what quantity of medication had
been aduinistersd provicusly, they would want to know if
there had been any advarse reaction to the medications
that were used, cbviously if there were they might pick
a different agent.

Q. Oky. So would it be fair to say that it
iam:anglyinpartanttolmepamtamzﬂaofm
the patient reacted to the propofol or whataver was
usad?

A Yes.

Q. In fact it is maclical infoomation about
that own patient’s tolerance to propofol; is that right?

A. To propofol or whatewpr anssthetic agent or
vhatever medication was employed, yes.

Q.  Okay. Given that fact would it be ever
ccnsistent with good medical practice to pre~£111 out a
chart by the CRNA before tha procedure actually took
place?

A. Cartain infommation might be entered ahead
of time, for example kncwr drug allergies would be
entered, patient age, indication for the procedure,

54

Endoscopy Center typically handle what you would
charactexize as a large case load, medium size case
load, small case oad?

A. It wa9 a vary heavy case lox.

Q. Okay. And what does that mean in terms of
raw nurbers? How many patients say would the center see
in a typlcal day? v

A, Screwhere between 60 to 70, 70 beirg an
especially sy day.

Q. And i3 that actual nurber of patients
receiving a procedure, an endoscopy or colanos

A Yes. . :

Q. So that’s one place handling €0 to 70
pecple that are all going through the procedure that yos
already described?

A. Yes.

Q. Amd you know that that is hesvy in
camparison with othars, with other like centers in town
or natiomwida or what are you oxparing to?

A. I campare that to what a perxson can do
carfortebly and do well. There ware same igsues, for
exanple Or. Desai would insist on scheduling the first
four patients at 7:00 a.m. and that immediately would
cause a backlog because there were only two procedure
roams S0 there would only be two 7:00 a.m, patients you
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could treat at that time, the other two would have to
sit arid vait. I would say that the volume was probably
pushing pecple to thelir limdt in tems of what they
ocould do.

Q. Were you in favor of lessening the patient
load?

A. Yes.,

Q. Did you ever express that to Dx, Desal
during the time you worked?

A, Yes. And it also carried over into the
gastroenterology sida too bacause I would be glvea say
four hours to see patients and I would be overbooked,
Many times I vould go to Audrey who was Tonya Rushing's
assistance and who oversaw the office downstairs and I
would say Awdirey, listen 15, 16, 17 patients I can do in
four hours but more than that is not, Fudrey would make
adjustments fn my schecnle to limit it to those mmbers
and then Dr. Desai would at some point come down, talk:
to the secretaries Individually and ask them to acd more
patients on becauss he didn't think those nubers were
adequate.

- Q. And to back up, you mentioned a Tonya
Rushing. Who was Tonya Rushing?

A Tonya wag listed as the chief operations
officer. She was an employee of Dr. Desal and the

Q. Okay. Did he have cerplete authority over
her? X

A. Yes, ha did.

Q. How would you characterize the way he nsed
her as a subordinate?

A. T think ha was a bit overbearing, at times
he' was lnappropriate, he would refer to her as the RE ar
tha Royal Bitch, I don't know why, he would use her to
help organize social events such as his danghter's
werkiing reception, such as political fundraisers, which
wag prebably outside the realm of her job description,
S0 he used her to accamplish just about every task that
w25 nacessary and I know she worked very long hours.

Q. Did she have to da uncamfortable things
aside fram the cnes you've already —

A, Yes. Whenever sameone needed to be fired
fram the business, an enployes, even thaugh that
dacigion would have been made by Dz, Degal, he would
have Tonya do that for hir.

Q. Now you mentioned that Dr. Desal would come
down and give you more patlents after you had already
arranged to have less because he said that they, that
the nurber that you had gotten lessened was inadaquate,
What did inadequate mean?

A. He was very focused on productivity of
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Gastroenterology Center of Nevada, She was in charge of
tuman resouroes, management, in othar words looking
after the enployees, making sure they were doing their
Job as needed. She was also in charge of billing, and
by that I mean processing billings that wers submdtted
to her. So she basically had several groups of pecple,
sha had the people on the fourth floor of tha 700
building who did the billing, thers wers the clinical
pacple on the first floar who did patient intake, took
down insurance infommation, collected copays, showed the
patients back, took their vital signs, thoso would be
medical assigtants, thers were the pecple in the
Endosoopy Center who would submit their billings, those
of course would go to. the fouxth floor for processing.

Q. Ckay. So all these pecple wera supervised
by Tonya Rushing?

A. By Tonya Rushing and by Audrey, and I'm
hlanking on Audrey's last nome. Audrey was her
assistant, but Modeey only looked-at the frent desk to
make sure the secretaries ware doing what they were
supposed to be doing there.

Tonya Rushing not a doctor herself?
Mo, she's not a clinical person.
Q. Ckay. And vham did she answar to?
A. D, Desal.

re

individual physicians.

Q. And why did productivity benefit him or why
did he care sbout that?

A.  Because of the bottam line, the income to
tha practioce.

C. %0 was that an erphasis of his was
maximizing the profits of the -

A. Ha was vary comcerned with that, yes.

0, Okay. Is that the justification that was
used for the heavy patient lcad?

A. I would say yes. Cbviously you know
patients do need to be seen but he based that on
physiclan productivity,

Q. Okay. bid he express his desire to ses as
many patients as possible?

A. Yes, many times.

Q. Okay. And what would be the setting in
vhich hoc would expross thic wich?

Al th, he would stop me, an individual doctor,
and say look, you're mot. seeing encugh patlents, you
need to adkd more te your schedule.

Q. Okzy.

A, In temns of the endoscopic procecures very
frequently he would barate ma for being too slow in
doing proceduves, he would tell me that I neeced to pick

£
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up my spead in texns of doing procedires. He also
equated self-confidencs with speed telling me that if 1
wasn't doing procedures as fast as he was or as fast as
sanecne else was that there wag a problem with my self-
oconfidence and that I needed to work on that.

Q. Okay. When he would criticize you {n that
way would that alter the way you did your job?

A. Mo, 1 told him I would take as long as
necessary to do a procecdurs aaplstely and safely. And
the same was true for patient consultation.

Q. Okay. The danger in seoing too many
patients in a day vas what to you, why would you resist
his —

A, Because you might miss samething that would
be important to the welfare of a particular patient by
not spending enough tima taking a histary, by not
spending enough time doing a procedure.

Q. Okay. Did your reaction to Dr. Pesal’s
urging to go faster, did it end up being reflected in
the amount of money you wera paid?

A I know he paid bomses to same doctors and
I don't know what the rationale for that was but I do
believe it did affect it to some extent.

Q. And what was the effect on you?

A, The effect was I took hame less meney than

1

doirg a procecire on a patient, the CRNA was Ronald
Lakeman, I went through the usual sequence of events,
monitor, looking st the patient, looking at tha vital
signs, ard it semed to me the patient wasg
uncamfortable. I asked Ron, Mr. Lakeman, if it wexe
possible, if it were safe to give the patient more
medication and he said yes, and 1 said wall ¢ould we
please give the patient more medication, and he satd
that Dr. Desai didn't want them giving more than

200 milligrams of propofol to the patients. And so I
said to him Ron, it doesn’t matter what Dr, Dessi wants,
do vhat's right for the patient. And he did, he gave
the patient more medication at that point.

Q- But be wag refraining fram giving him more
prior to that because of what he reported to be Dr.
Desai’s instructions?

A, Yes,

Q.  Okay. The name Ronald Lakeman that you
mentioned just now, he is a CRNA?

A, He ia a CRNA.

Q. Are you famlliar with a Keith Mathahs?

A, Yes, he's a CRNA also.

Q. Okay, 50 Lf the proposed Indictment in
this matter has Dr. Desai's nave and Keith Mathahs and
Ronald Lakeman, that's one doctor and two CRMAs; is that
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say for mample doctors who were receiving bonuses ox
doctors who had a larger percentage of the Gastro Center
ownership.

Q.  Wers these decisions on how nuch money you
madaandhmmmmxeyoﬂudoctomm?esolely
decisions of Dr. Desai?

A Yes. .

Q.  Now did the dynamic that you deseribed
strain your relaticnship with Dr. Desai?

A. Yes, it did.

Q. Wag it a preblem that was ongoing over a
nurber of years?

A. Yes, it was,

Q.  Fould he mention your slowness in doing
procecures in front of cther doctors?

A, Yes, he did.

0. On how many occasions?

A. Hope than one, multiple cccasions.

Q. You've mentioned that you would not be in
the meetings that Dr. Desai would have with the CRAs so
You didn't know What he would say to them, But did you
ever becoie incirectly sware of instructions that
appeared to have been given to them by him that you
didn"t agree with? )

A, Yes. There was one cccasion where 1 was

A..  Yes, that is corract.

Q. Okay., Did you vork with those CRWAS curing
your time at the Endosoopy Osnter of Southem Nevad&?

A Yes, I worked with both of them as well as
others.

Q.  All right, With raspect to what cther
doctors are doing while you're working, are you able to
tell what other doctors are doing when you're doing a
procedure yourself?

A. ¥hen I'm physically in the procedure roam?

Q. Right.

A, Ko, 1 don't lnow what's hagpening cutside
the procedure rocm. ’

Q. Al rcight. and there are two procedure
rocms? .

A. Yes,

Q. S0 typically when you were doing a
procedure would there be ancther doctor in ascther

procedure roam —
A Yes.
Q. — doing their own procedure?

Al: right. And that would go the same way
a3 you described it went with you, the other doctor has
a CRWA with them and a tech?
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A. Yes, an identical set up. 1 Al Very moch 20, ;
Q. Okay. So if you're slower or faster than 2 Q. So during this meeting Wio else vas present :
anybody else you wouldn't necessarily know it: is that 3 [ when he urged the uaing of less propofal and the ;
right? ) 4 | hastening of procedures therselves?
A. 1t was brooght to my attention miltiple 5 A. It was a general meeting whers all tha :
times, 6 | doctors who were affiliated with the group were present.
Q. Okay. And Dr. Desai would tell you that 7 Q. Okay. When he epressed those opinions or
you were Slower than other pecple? 8 | that directive or whatever you would characterize it as
A. Yes. 9 {did you follow his instruction or his urging to use less
Q. Did the Endoscopy Centexr of Southem Nevada 10 | propofol? H
make a lot of money? i1 A, No. And case in point being that one :
A. Yes. 12 | pacticular case whare Mr. lakewan had said enough and
Q.  ¥ere you awora of any other methods that 13 jthat's cur directiva, and I said no, that's not
were suggestad by Dr. Desai to enhance the bottem line, 14 | acceptable.
the profit margin of the Endascopy Center? 15 Q. Okay. Bid it surprise you that Dr. Desai
A. Yos. At a meeting in 2007 he discussed 16 | said in a meeting that he actually wanted to use less
limiting use of propofol in order to do two things, 17 | propofol?
enhance patient, or shorten I should say, patient 18 A. No, because he was a skinflint, he was vexy
turnover tire because they wouldn't ba sleepy for quite 19 | stingy.
1as long and also the fact that less propofol would be 20 Q. Did you observe the reactions of other :
used resulting in a net savings. 21 | doctors at the tire when he sald that? !
Q. 1s propotol expensive? 2 A, Not that I zecall but I'm sure most of them
A. Mot in my cpinton, 23 | didn't think a lot of that suggestion,
Q. Okay. ™Md it appear that ha thought it was 24 Q. Did he suggest an altermative to using as
too expensive? ‘ 25 fmach propofol as had been --
75 76
A Yes, he said that a strategy had been 1 Q. Okay. So saline could never acocrplish the
recommended to him by Dr. Nayyar, Dr. Nayvar was a 2 | save thing as propofol?
doctor vho worked with the group, Dr. Mayyar would treat 3 A. No. ;
patients at the VA, saretimes during the procedure 4 MR, MITCHELL: Just 3 moment. :
apparently patients would be awke enough to request 5 We'll take a break now I believe. .
aditionsl medicaticn and rather than give them more 6 THE EOREPERSCN: Fifteen minute break.
propofol the anesthetist or anasthesiolegist would give 7 (Recess.}
them saline and Dr. Desai suggested that that was 8 MR. MITCHELL: Back on the recomd. {
samething that would be, that could save the practice a 9 e should make it & motter of record that :
lot of money and he held Dr. Mayyar up as an example of 10 } since Dr. Carrol has been testifying he's had the
sarecne Who was working to improve the profitability of 11 | acoarpanimant of Tam Pitaro his lawyer sitting next to
the practice. 12 { him in the proceedings and Tam Pitaro has been present
Q. Now he was quoting Dr. Nayyar at this 13 | throughcut, as well as Mike Staudahar of the District
meeting but Dr. Nayyar did not say this? 14 {Attomey's office with me. :
A. No, Dr, Nayyar did not say that, that was a 15 Q. Dr. Carrol, you mentioned the scheduling
quote attributed to Dr. Nayyar by Dr. Desai. 16 | and how that was under the control of Dr, Desai. When ’ !
Q. S0 he was recamending this supposedly 17 {he would talk to you about shortening your procecures
efficient VA practice of using saline instead of N 18 |would he give you a suggasted time how long he thought .
propofol? 19 [ they shcuid take?
A. Yes.. 20 A. No, he didr't give a specific parameter.
Q. And saline is not a pain killer; 13 that 21 Q. Were there othera that had authority to do
correct? 22 | samething in Dr. Desai’s absence?
A, Ne, not at all, it's salt water if you wiil 23 A.  ‘Theoretically Dr. Carro:, who was the
matched to the body's chamical cotposition, but not a 24 | non-cperations manager of the Endoscopy Canter of
pain killer, definitely not. 25 | Southemn Meveda as opposed ©0,0r, Desal, whe was the :
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A, Dipak Desat,

Q. Dipak Desai. Olay. At this meeting that
you attended was Dipak Desai there?

A, Yes, he was.

Q- And did it appear to you that he was fully
in charge even though he had this — :

A. Yes, he waa.

Q. Okay. Mrarasywcuxldseqdidany
other members of that executive camittes exarciss any
power or autharity?

A, No one had any constructive power.

Q, Okay, Now was there a time when Dr. Desal
clalmed to be physically disabled in same way and unable
to nn the Endoscopy Center?

A, Ha never claimed to be unable to run the
business, any aspect of it, He was disabled for a
period of time after having suffered a stroke ardt he had
problems with one of his arms and hands in terms of
strength or sensation, I don't know specifically what it
was, but: far a short period of time he was not abie to
o endoscopic exams. He recovered campletely from that
and returned to doing his duties corpletely,

Q. fihen was that that he hed this stroke if
you could estinate? |

A. If T could estimate I'd say 2006 perhsps.

83

samehow that Dr. Carrol would not be the successor to
Dr, Desal in running the clinic?

A. Dr. Desal ~ Dr. Carrol would have
succeeded Dr. Desai at the Endoscopy Center of Scuthern
Nevada. At one time an election was held with the
doctors of the group, that election was to elect a
person to head Gastroenterology Center of Navada and the
practice as a whole as the CEO or medical director upon
Dr, Desal's retirement and Dr. Sharma was alected to
that role.

Q. Se Dr, Desai had made it clear that he
eventually was going to retixe at same point?

A. It wasn't clear in the sense that no
timetable had been set for that, howaver cbviously
everyone retires sooner or later and T think he wanted
to have a plan of succession in place for that
eventuality.

Q.  Okay. Was it understood that when he
retired he was going to relinquish a financizl stake in
the business or was he just going to retire as the guy
in charge of every day?

A. My assumption i that he weuld have ‘been
bought out of the business. There were clauses in the
contract that included a formula for determining how
much of & buy out =hould coour based on accounts
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Q. Oy, When he was oot actively doing the
procedures because of his teoporary disahility did
sanehody take over managemant of the Endoscopy Center of
Southarmn Nevada?

A.  Dr, Carrol had sare role during that time,

Q. What was that rola?

A, That role was management in general,
howaver that was still followed very clasely by Dr,
Desal, he kept an eye on things even though he was
purportedly disabled.

Q; Ard how did you knew that Dr, Desal was
still basically running the show?

AL It seeved that Carrol had moved to lessen
the matber of procedures but eventually it weat back up
again. Also Desai was very much in evidence at the
office, it wasn't like he was staying hame, he did come
into work."

Q. Okay. So even though Dr. Carrol had this
title of non-operations manager, there was little
apparent authority that went with that title? .

A. He was a figurehead and I think that the
position was created in order to hold Dr. Carrol's
ambitions in check a hit. So, you kiow, want to make
tha quy feel important, give him a title, right?

Q. Did there come a time when it was decided

84

recelvesble, There was also a formula for determining
how & buy cut would cccur based on ruvber of units owned
at the endoscopy centers and there were the three
facilities that were present,

Q. While you worked there did that ever
happen, did Dr. Desal ever relingquish any role at all?

A. Oh, no, not at all.

Q. Now you allwded to an incident where you
faund out that Dr. Carrol didn't really have much
authority at all. Was that the one that you have just
described ox was that a different ome?

A, Yes, this was after the Bureau of Licensing
and Certification had investigated the centers. They
had drawn up a 1ist of problems to be addressed, a plan
Of correction had heen put togethar I assume by the
govertments of the canter, I assume specifically br.
Cesai and Dr. Carrol, that had bean accepted by the
bureau and that was then put into effect at the centers,
COne of tha CR®s3, a lady named Linda Hubbard who I
happened to be uorkingwithatr.ha:pointﬁminton»
procedure roam, there was a second CRMA that walked in,
and during a casual conversation between the two of them
1 overheard Linda telling the othsr TR, and I believe
that was Vincent Micne, M-I-O-N-£, she nede the
exclamation, well, should I cut my wrists now, and Vince

VUGN TSR S




W D N W N

NN ~N e 2 e ey e e
RRRPRNEBBGTSLSREER R ES

VRNV e WwN -

P - R B S SR R S o)
W O AN E WS RO

20

93

practice,

Q. Okay. And ultimetaely that would be to
wham?

A That, waunld benefit I assume evaryone in the
practice.

© 0. A vho would decide what happened with
that money that came in?

A,  Dr. Desal would.

Q. Okay, Moo in beling paid by the Endoscopy
Center did you know how mch other doctors were making
in relationship to your salary?

A. I knesw that other doctors mada a little bit
wore than I did after, during 2006 and 2007 based on the
gastroenterology porticn of it. That based on
percentage of ownership, my 6.4 percent as compared to
say Dr, Carrol’s or Dr, Wahid's 10 pexcent. Dr. Desai
w3s also a partnex of course but his percentage was
larger, it was 20 percent of the Gastroenterology
Center. In addition to that Dr Desai or his management
campany would be pald a fee for managing the Gastro
Center and for managing the Endoscopy Center.

Q- Okay. %as there scmathing called a CHRA

Al Yes, it was a Wells Forgo acoount.
Q. And what was the CRA fund?
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to begin with was being generated by CRs?

A. Yes,

Q. 8ut it was being used to give bonuses to
selected individuals, whoever Desal decided was worthy
of that; is that right?

A. My understanding is that =ame of it was
used to that end, saretimes funds would be transferred
frem that account into the general accounts of the
Gastro Centex and then eventually distributed to
partners based on thelr cwnership percentages.

Q.  Okay. Just a movent here.

With respect to controllirg or enhancing
the botton line, the profit margin, can you think of any
cther examples wharxe Dr. Desal oomplained about too much
©oSt or reccrmended same adjustment to the way things
were being done to save a little bit of mney or a lot
cf money?

' A. Yes. At one time he was pacing the floor
in the recovery area of the Endoscopy Center of Southern
Nevada ard he was yelling at the nurses that they were
using too much tape to secure IV lines to patieats’ aoms
and that they were costing him money oy doing so.

Q. Is this tape that is used to tape the IV
1line to the amm, is it wildly expensive?

A It's all relative I guess. Perhaps to Or.

O @ NN s W N e

BREEBGEEBENRGRLRESD

23
24
25

U @O ~N e W N

\NN'quuuui—-wHw»—wH»—-
B & W PO WO N n A wn D

A, My understanding and belief is that all
moneys generated by the anesthesiology services provided
by the CRNAs would flow into that CRWA fund initially.

Q. Okay. And then Dr, Desal would detemnine
who got paid cut of that?

A. Yas.

Q.  And did you ever ask Dz. Desal about why he
vag paying you or anybody else any particular amount of
mney? Did you ever have a conversation about that with
him?

A. Yas. This occurved because at ane of the
group meetings he mentioned that he had paid certain
boouses to certain individsals and nothing was menticned
in tems of amounts of the bonuses nor the reeiplents.
Ab his digeretion. I later asked him abeut that and he
told me that that wasn't any of my business and he used
colorful language in telling me that, ard he told me
that I had no right to question his motives for what he
did because what he did was for the benefit of the group
and that was all that I neaded to be aware of,

Q. The awount that was pald out of that CRMA
fund depended on how much revenve the CR®S were
generating; is that right?

A I'm sorry?

Q. T mean the money that was in the CRA fund
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Desal it seemed so. No, it's not an expensive item at
all.

Q. But you specifically remember him
cavplaining sbout too mich tape being used?

A, Too much tape and they were costing him
money, yes.

Q Was Dr. Dasal a wealthy man?

A He claimed to be worth fram iSO to
§200 million.

Q. 0id he boost about that?

A. Yes, he was very proud of that, he bragged
about it constantly. In fact there was a very ugly, in
my opinion, episode that occutred at the 2005 American
College of Gastroenterology meeting that was held here
in Las Vegas. I believe it was at the Venetian, UDr.
Desai -came up to me, invited me to ¢o have lunch with
him and I said fine and we went to, the Vemetian has
these cut — well, they're not cutdoors, they’re indoors
but they've got these areas where they have restaurants
that have like a patio cutside, and we were sitting at
one of those tables, there was a man who practices now 1
believe in Massachusetts named Charles Cohan, Charles
bad been. a gastroenterologist here In las Vegas for a
period of time and at one time he had conplained about
Dr.. Desal's medical practices, specifically I think he
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I should have been more involved in the franagerent of.
They aleo assessed a fine of $10,000 to reinburse them
for the cost of their investigation. 5o in total it wag
525,000.

Q. This is the last question. For me. Yo
mentioned when Dr. Sood tried to take action to try to
expel Dr. Desal, what happehed to Dr, Sood as a result
of that effort?

A. He was remcowed Eram the grogp. ‘Tha reason
for his removal apparently was that several patients
whan he treated at the Desert Shadow Endoscopy Oenter,
which 13 also called Endoscopy Center of Stuthemn Nevads
2, had suffered perforations of the bowel and that Dr.
Socod had sent them to the hospital emergency rocm for
treatment bot had refused to attend ths patients himself
personally. That was the reascn that was glven for his
firing. I assume there is sore element of truth to that
but I also now that Dr. Desai had a burning hatred for
Dr. Sood after the attempt to put Desal cut of the
practice and that he was looking for any reasen to get
rid of Sood at that point,

Q.  And 1t was Dr, Desal who made the decision
to fire him; is that correct?

A.  Yes. He got approval for the group based
on the patient management issues, the high rate of
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eventually it became avatlable in single use vials only.
BY MR. MITCRELL:

Q. Wnen do you think that happened?

A.  Wnhen did that change oocur with the
manufacturer? I don't know-

Q. Was that a change that was made public so
that every doctor knew that that change had bean made?

A. No, no, it was not widely disseminated
information.

Q. Okay. Did the Endoscopy Center have 8
rule, whether followad or not, that propofol was
supposed to be single uge only?

A. There was a rule, a very specific rule that
was put in place in the policies and procedures manual
and I believe that was put in there in Janwary or so of
2008 ard that would have postdated the investigation by
the Bureau of Licensing and Qertification., But prior to
that there was no specific fule in place.

"Q.  Now if those rules had come cut regarding
propofol, that it was only supposed to be single uss,
would that be samething that the CRNAS would be
primarily in charge of?

A. Yes, they were handling the medications,
they were handling tha vials, they would ba well aware
of it in my cpinion.
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omplications which wad, L1f in fact the infommation we
were given correct, it's more than it should have been
and certainly more than anyona else had experiencad, but
really I think it was a personal verdotta by Dr. Desai
against Dr. Sood for the most part.

Q. Did you know vhether the information you
were provided was truae?

A, .No, wa waren't given documentation of that,

MR, MITCHELL: I hava no further questions,
1f the marbars of tha Grand Juxy have any questions,
THE FOREPERSON: Are there any questions?
Okay. Down there.
BY A OUROR:

Q. When you were talking originally in the
tegiming earlier on this morning you were talking about
they had different types of multi-usg vials, different
medicines that were allowed o be milti-nsed with new
syringes, right?

A Saline which was used to flush the IV 1lines
was a mulel-use vial.

Q. Ckay. Somy questicn was are there any
nulti-use vials of propofol?

A, My understanding ls that at one time therg
were multi-use vials of propofol but because of concerns
over bacterial colonization of propufol as a drug
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Q. Would it be marked on the container of

A. Yes, single use only. Generally those ars,
MR, MITGHELL: Okay. '
BY A JURCR:

Q. So in addition to that drug, to your
knawledge 1S At safe to say they wers reusing needles
and syringes as well?

2. I don't hxve knowladge of reuse of needles
I have seen allegations to that aeffect at
I don't have personal knowledge of that.

Q. Did they have any patients that ever
ocrplained about Dr. Desai's -— apparently it seems like
he was a fast performer of these procedures, Did any,
were you aware of any patient caplaints about any of
his procecures on them, first hand that you know of?

A, Fatients would have been asleep so I don't
imow that they would have had an appreciation for the
length of time a procedure took. There was one patient
in wham it was quite apparent that he missed a ocolon
cancer and that wag a medical doctor named Rafael
Capiello, R-A~F-A-E~L, C-A-P-I-E-L-L-0, and Copiello had
been my patient, he got his procedure cone by Dr. Desaf,
he came back to see me, and I forget whather it was pain
or anemia but there was sawething, he had same finding,

or syringes.
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Q. Thank you.
BY A JUROR:

Q. First in regarda to the propofol single use
vials, Lf a new syringe was used ewery time then that
wouldn’t expose an infection ar wouldn't cause an
infection between patientss correct?

A. If a new syringe and needle had been used
widy time that medlestion was withdrewn Cran the vial
theoretically no it should not have occurzed,

Q. In regards to a milti-use versus a single
usa vial, isn't the difference just a preservative that
inhibits bacterial growth?

A. Yes, but propofol is kind of funny and I
don't know Lf they can put the same presepvatives in it
because of the way the medication is as they do in other
things. And that's ane of the problems with it is it
can became colonized with bacteria, the bacteria will
grow in the propofol, produce taxins, and then should
samecne be injected with that, either another patient or
even the same patient, those toxding can cause a fever in
that individual and can cause them to get sick.

Q. So is the —

MR, MITCHELL: I just nead to intercede
samething here. There will be subsequent testimony on
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Q. Okay. Was saline gver used instead of
propofol for patlents?

A, Not to my knowledge.

Q. Okay. And the 15 minute increment use for
insurance billing, was that an insurance requirement or
samething that Dr. Desai -- )

A. ¥o, no, those T think are standards that
are in place for insurance billing and every
anesthesiolegist or anesthetist uses units and that’'s
just a standard for their industry, their specialty.

Q.  Ckay. And my -~ okay, second to last
question is was the propofol drawn, did you ever witness
the CRNA drawing the propofol or was that always drawn
before?

A I don't Jvow exactly what they would do but
1 did at times soe them withdrawing fram a bottle which
would be just prior to the case.

Q. Okay, And you had no, you did not know
whether that had been —

A. No, I don’t know if that had bebn used
before or not.

Q. And then there was a policy or procedure
mapual in reqards to, wou laxw, use of items and hew to
draw the medications and stuff like that?

A, Th-auh.

W D e W N e

NN RN N R R e s e 2 s e b e
O & W R B 0 VW @ v n o W R O

W o®mE N ne W

A RN RY R OAY e R e e e e s
wauhwoqummhuﬁuo

122

another day about tha actual tracing of the cause and
wa'll have experts to deal with that specifically. So
1f that helps we'll deal with the actual transmission of
Hepatitis C with other witnesses.

BY A JUROR:

Q. Well, I dmn't know, in regards to a single
use vial deesn't it expire onca the rubber stoppar has
been breached; {sn't it just an expiration?

A Yey, once it's breachied that constitutes a
use of it, so yes, the single v9e, it has been used.

Q.  So it can be punctured ance or it has to be
used within like five hours of being punctured?

A. It can be punctured mitiple times. 1
don't know wat time frame it can bs used and reused., I
don't have the answer to that.

Q. And was the CR% always the person that
administexed the propofol?

A, Yes, CRNA.

©.  And the 200 milligram limit of the
propofol, was that a safety or a financial concern?

A. It was stated as both by Dr. Desal. My
quess it was probably the latter.

Q. Ckay. And how many mls of propofol is
200 milligrams?

A, Twenty mls,

Q. Ard that was written. And so thay would
not follow the policy and procedures maruwal at times?

A, From my reading of the policy and procedure
manual, which I read it initially back in 2002 I believe
and subsequently to that a couple of timgs, there really
weren't any things that weren't standard in that manual.
I do know that & speciﬂc propofol policy was generated
after thess problans came to light and that was placed
in the manual as an addendum. :

Q. So were there vertal directions that were
contrary to the policles and procedures manual?

A. I think that's the crux of the matter here
and I have no personal knowledge of that. But if there
were devistions from the standards it would have been
sareore whe perhaps did that omally or verbally.

Q. And the only person who would have
influenca for those —

A.  The only person I think could have done
that would have been Desai. )

THE FOREPERSON: Anybody else? All rigae,
BY A JURCR:

Q. Uld you see in all those years that you
were working with or did you have any imowledge of any
pecple deviating from the, fraw the manual, oparating
without. gloves? ‘
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A. Well, only he can answer his motivation and
methods but I see why you wauld say that.

THE FOREPERSON: Okay. We have ancther
question over here.
BY A JUROR:

Q. Yes. You were talking about the
20-milliliter versus 50-milliliter, When you're in the
purchasing business would it be cost effective to buy
the larger quantities varsus ths smller?

A. 1 actually locked at that at <ne time and
it geemed to me that milligram per milligram it wasn't
moch difference batween a 200-mi)ligrem or 20 mdl vial
and a 500-milligram or 50 mdl vial, 'They're roughly
about the save. )

Q. O@y. The next questicn is, is there a, I
know you can't be specific, but is there a guideling or
33y 3 single use that falls samewhere in that frame of .
that's the amount you would nommally use on a patient is
200; would you nommally use that amount or would sane
instances you exceed it?

A. I would say most patients typically require
150, 200, 250 milligrams. There is a wide variable in
temns of what an individual can tolerate, and in scme
cases verxy large quantities of medicacion are necessary.
I have seen four or 500 milligrams given. Michsel

131

‘management that took care of thasa things.

THE FOREPERS(N: Are there any further
questions from the jury?

MR. MITCHELL: I do have one more.

THT FOREPERSON: Okay.

MR, MITCGHELL: That's been raised here.

Q. You 33id that you didn't sucoutb to the
suggestion that Dr. Desai was always giving you to speed
up or to do anything better than, the way he liked.
Althougn you didn't succund to that pressure did yoeu
feel pressurized nevertheless?

A, Yes, I felt preasured ncnetheless.

THE FOREPERSON: Yes.
BY A JURDR:

Q. Are you familiar with anybody else, be it
tha nurses or one of the anesthesioclogists or one of the
other doctors who was pressured and succurbed to doing
what they shonld maybe not have done?

A. I wouldn't say sucoumb to it. I will tell
you Dr. Mukherjee tcld me that Dr. Desai was very
concarmed let's say about his speed of doing procedures.
Anxd Dr. Mukherjee’s corment was I speak slowly, I nove
slowly, and I do endoscopies slowly and nothing he says
is going to make me change my ways.

THE. FOREPERSON: Yes.
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Jackaon died of a 25-milligram cverdose Supposadly so 1
oaan there's just a huge variation.

Q. ' Chay.

BY MR, MITCHELL:

Q. Sir, if you've got scmebody that is baing
trested and 20 mls has already boen used up and it looks
1ike they need more, then wauld the procedure be to open
a second 20-milliliter vial?

A. Yes. Presambly so. Again I don't know
that things couid have, might have happenad that 1 was
not aware of, but yes,

Q. ALl right. Now if there was an attempt by
the Endosoopy Center to use 50-milliliter vials so that
when they were done with one patisnt and 20 mls had cnly
been vsed they could use the rest of it in thereen a
second patient, that would be outside your knowledge?

A, It would be cutgida my knowledge, yes.

0. Okay. And you don't know Af that decision
was ever made to do things that way?

A. No, I don't Jnow of any decision to do that
and I would never hawe condoned that, I don't think
that's appropriate.

Q. And that was not your area of
responsibility?

A No, that would have been CRNA and
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BY A JUROR:

Q. Back to the billing for the anesthesia, the
15 minute increments. Theoretically more than eight
hours could have been billed in a day; correct?

A, Yes, that seems to ba the case,

Q. And that would have been athical or
unethical?

A. T think you have to look at it as to how
it's structured on tha face of it. Of course it looks
unethical, but a patient in the Tecovery room is stild
the zesponsibility of tha anestherist or
anesthesiologist and he may start a new cas2 at that
time. Really I don't think they should be doing that
ut there would ba same overlap that could be explained
on that basis. 1 have sare concerns about that, yes.

Q.  Okay.

THE fOREPERSON: Are there any further
questions? Okay.

By law, these proceedings are secret and
you are prohibited frem disclosing to anyone anything
that has transpired before us, including evidence and
statements presented to tha Grand Jury, any event
occurring or statement made in the presence of the Grand
Jury, and informaticn cbtained by ths Grand Jury.

© Fallure to oatply with this adronition is 3
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driving in that type of condition.

So when I found an opportinity in the
esouth, I was interested in that.

Q. Vhen you cane into the practice, did you
Lomediately -- when you care to town, did you have your
job already?

A. Mo, Ididrot. I came totown. I'dhad
an interview with Dr. Desai, ard I met -- I went to ae
of the cther offices at Shadow Lane, I believe, ard I
talked to Dr. Carral, I met Dr. Masn. I met the
practice manager, as well, Tonya Rushing, ard I was
there for about 24 howrs, and then I came home.

Ard probably within the next two to four
weeks after that ig when I called back just to see how
thirgs were, and then they offered me a jcb at that
point in time.

Q. At that point, did you then go to work for
then? .

A. No, That would bave been in about three,
four months before the end of the year. That might
have heen about September/Octcber of 2002, ard then I
might have aignad the coatracts around say
Noweber/December.

And because I was oaning from Canada, I
had to core down here and get wy social security munber

n

procadures at thelr cutside office, ard then they would
have clinic patients in the aftemcn, 80 [ wuld &
that during the daytime, and then go to Nexth Vista
Hospital during the evening.

And then subsequect to that, so in 2005
omards, I began working at Sunrise Hospital, which was
a full day. Because it's a laxger hospital, thers is a
larger patient load, 80 most days I was at just Sunrise
Fospital. '

Q.  So beside your hospital wark at Sunrise
and North Vista ard you said where else?

A.  The Veterans Clinic.

Q. Veterans Qlinic, and those are facilitles,
carrect? They are not -- they are not endosaopy
centers that are tied in any way to Desai?

A. No. The Veterans Clinic was omned by the
V.A., hut it did have endoscopy facilities, and we did
¢o procedures there, bt it was nn by the V.A,

Q.  Right.

But it's rot -- it wasn‘t a Desai-type
¢linic?

A, o, .

Q" 5o it sounds like you're pretty much
clinic ar hospital based at this point?

A. ¥o.
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and £ind a place to live axd thirgs like that that I
didn‘t bave before. And s0 that process took ahout
three months,

At least, not befare March, before I wes
ahle to gtart working, And aven when I was abls to
start warking, vith getting privileges at the hospitals
and insurance companies, I started warking
predoninantly ar Narth Vista initially, and then over a
pericd af about maybe three or four or five months, I
slowly began having privileges at other hospitals, so I
began warking more reqularly.

Q. Now, in the practice that you wexe
invelved with, dovicusly you're working fox Dr. Desai.
Is be the main pexson?

A, Yes,

Q.  Now, was it a hospital-baged or

| clindc-vesed practice that you vere inwilved with

initially?

A, My fixst ymar was clinic based. I was
working out of North Vista Hospital in the evenings amt
doing the consults and the in-patient procedures.

And during the daytime, they had a clinic
that they worked out of For the Veterans Hospital., And
that wag by Pecos and Plamingo.

So in the mornirg, they would have

2

Q. Ym‘remtzeailyg:\ingintoﬂterﬂnsccpy
centers o anything like thac?

Al I would go to the endoscopy centers maybe
once a week during the sumertime when pecple, doctars
were away and sort of fill in maybe three hours at a
time, or two-and-a-half hours at a time once a week
during say three ar four months of sumrer when other
doctars are away for a couple weeks at a time.

There are pericds of time where they might
have scheduled me bo go ance or twice a week for two o
three months at a time to help aut.

But because my day-to-day wark was
typiczlly Sinrise Hospital, which is a full day in
irself, I wasn't scheduled to work at the clinies or
endoscopy centers an a regular kasis.

Q. MNow, were you actually doing
enfoacopy-type procedures in the hospitais?

A. Tes.

Q. So you are doing those at Sunrise ard the
V.A. Clinic and so forth; is that right?

A. Yes.

Q.  Wen you went and relieved pecple,
doctars, ar did your ane day a week or 50 in one of the
clinics, and vhen I 53y the clinics, I'm talking about
Desal's endoscopy clinfes, did you @0 to a particular
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e ar did you go betwaen them?

A. 1 went betwoen them. I -- they -- whenl
first started, they had a smell facility at Shacdow
Lare. They -- over the first year I uas there, they
expardad to the larger facility, and so initially I was
going to shadow Lane wore.

But then as time progressed, they opened
up another facility by Bumham Avenue, ard so in the
lagt year or two of practice, I began going to thar
facility more often.

Q. Oay. But prirarily yox focus was an the
Shadow Lane facility?

A.  Initially, yes.- )

Q.  Now, when you're going there ard doing
procedures in the endoscopy center, and I'1l just use
the Shadw Lare as an exanple. You go there. You do
this one or two days a week. You said you were
relievirg pecple, correct?

A, Correct.

Q. When you're at the Shadow Lane facility,
are you seeirg patients, or are you doing endoscepy
procedures or a combination of the two?

A.  Doing procedures.

Q. 50 you just went to those -- the emdoscopy
centeys actually to do procedures?

15
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endoscopies at the Shadow Lan= facility?

A, Two.

Q. Would you go into just ane room or would
you go between the two rotms?

A.  Most of the time, T would stay in one
roon. At the erd of the cay, sametimes if I was
called -- most of the times I was thexe in the morning
between 7:30 and 10:00 or 7:30 axd 10:30.

Tsolated cases T would go there in the
aftemoon to halp someona finish up 1€ they had
sarething else to go to. So at the erd of the day,
like 4:00 o'clock, 4:30 bire, X would be -- goirg
bebween two rooms was not unusual.

Q. Okay. 5o that was scmething that happened
regularly then? You might -- you would stay in cne
voam primerily, but then you would necessarily ge to
the other roam for --

A.  For a couple of cages just to finish up
the day, yes.

Q. S0 it was not umisual that a doctor would
go [rom ong roam to the other even an the same day?

A, Not unusual, not samething that went on
for org, but not wwsual.

Q.  Now, did at any time when you were at the
Shadow Lane clinic, and cbviously you've been working
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A. Correct.
1f I did clinics, I resenber doing
clinics, I might have dme less than foxr ar five
clinics total ever at the Shadow laps clinic.

Q. day. Soim it fair to sgy that your
involverent, when you went to thoee clinics, was just
bagically on the endoscopy side?

A, Yes.

Q.  hen you vere at the erdoscopy sida,
cvicualy you had been in the hospitals doing
work as well, correct? :

A. Yes,

Q.  then you went into the facility at Shadow
Lane and you weze dolng endoscopies, was that a place
where Dr., Desai vas doing procedures? '

A. AR the clinice, yes.

Q.  Did you rotice a difference in the runber
of patients that was rolling through say the clinic,
endoscogy center ab Shadow Lam: versus the hospital
settinmgs you worked at?

A.  'There was a larger volure at the clinic
than at the -- what you would see at the hospital,

Q. Significantly larger?

A.  Significantly larger.

Q. How many rooms were available for

16

in the hospital and you're doing procedures at the
hogpital, did it kind of suprise you the level or the
nurber of procedures that were going on at the Shadow
Lane clinie? .

A. It did initially, but you hear that there
is a certain volume that goes an thers, 5o you're
prepaved for it. And then whan you come cut of
training, you don't really know what to expect, whether
it's from a hospital facility or a surgery center,

It's definitely more than what I might
egpect, but I don't particularly remesber having any
preoxceived nocions of what would be normal or vhat
would be abnozmal. '

Q. Ckay. S0 you come ast of your training
ard this 19 the first experience you have bere locally;
is that xight?

A, Yes.

Q. Now, couple things, and I'm going to -- I
want. to get into ncw jusc ask you same questions abost
the procedures themselves. The nes you do,

Before I get to that, were you aware of
other doctors that did procedures as well? Did you
ever step in and vatch them do procedures, for exanple,
ar were you @ware of what they were doing at the
facility?
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patient would stay in the room for several mimttes to
have vital signs recorded, to ensure the patient is
stable and well before he or she would be moved out.
That would take 3 few minutes. We had a series of vital
signs that needed to be retorded before a patfent left
the room. And then the next patient would came in.

Q. So wa're talking three to five minutes on
elther end?

A.  Yes, I would say that's reasonable,

Q. And then tha procedure times, and I'm
talking about insertion and withdrawal, maybe irrigation
and polyps, on average ten plus minutes for the
procedure itself?

A.  For the colonoscopies. For tha ugper
endoscopies it could be less.

Q. Sure. Now let’s go back a little bit to
you coming into the practice. You sajd that you
interviewed with Desai as well as others; correct?

A. That's correct.

Q. Did you ever have a meeting with Dipak
Desai where he cutlined his philoscghy for the group so

.to speak or what he wanted you to do or not do or

anything like that?
A, Well, when I first arrived there he
interviewed me, he told ma I would work hard, I had no

23

A, I'm sorxy?

Q. when did yon actually leave the practice?

A. In 2008.

Q.  ¥Was that after the events —

Al Yes.

Q. — that you're here testifying about today?

A. Correct,

Q. From the time you cama until the time you
left did the nurber of doctors expand or contract?

A. Expanded,

0. At the tine you left what was the number of
dectors roughly within the practice?

A. Fourteen.

Q. #Who at that time was in charge?

A Dr. Dosal.

Q. Was there anybody relegated to secandary
authority at that time when he was present in the group?

A, No.

'Q. As far as — and we will get — there were
times I assume that he was either out of town or
incapacitated.

A. Carrect.
Q.  We'll get to that in just a minute.
But as far as from the beginning tims when
you first entered the group until the time that you
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problem with that, he told me it was a busy practice, it
was expanding and that it would be tough work and hard

lang work, but I had no problem with that, Moving my

family out fram the east o the vest sight unseen, new

place, I was ready to do the wark, whatever {t was,

Q. Did you have a idea of how the hierarchy
was within the group, who w3 in charge, who was second
in cormand, that kind of thing?

A. Yes, it was clear to me that Desal was in
charge, it was his practice., At that time there were
only a few others, There was Ur. Carrera, Or. farls and
Dz, Sharma were the only other anes there at that time,
I was the sixth person into the gwaup. Dr. Sood care on
at the same time as ma and ha was tha Fifth.

Q.  So at ths time limited nuber of doctors in
that particular group?

A. Yes.

Q. Ard at, that point yeu said Desal was the
clear leader or the guy in charge?

A, ' Absolutely, yes.

Q.  Has anybody elsa dalagated to other
authority within the group at that time?

A No.

Q. Now over time — and you left the practice
at what time?

24

exited the group after thess events took place, did the
leader of the group evar really change?

A, No, the leader of the group newer changed.
There did come a time if I remawber correctly in 2006
where Or. Desal was seriously cantemplating retirement
and he told us that and he was considering who should
take over the group if he wera to retire. There was a
vote within the doctors at the time as to who would
Succeed him if he retired and that vote took place and
Dr. Shamma was considersd the person who would most
likely take over if he retired. .That's the only changa
I ever saw.

Q. Were you considered also for that role at
any time?

A. Yes, I w39 considered for that. ODr. Shamma
and I were both considered for that because we were
diligent and conscientious, worked hard, the group
recognized that, but the group declded that Shamma would
be 2 better person overall to manage the group.

Q. You mentioned group. Are you talking about
tha entire group at this paint?

2. Yes.

Q. Were there individiala at various clinics
who, the person that was primarily at that clinic
though?
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felt timid. So I left the office, but I believed to the
best of my knowledge that actually we wars able to
succeed in keeping the numbers down because Jeff Krueger
Iﬂnnk‘netwithhimﬂ\enmdayorﬂ\edayaftetam
$aid no, we cannot go back to this.

Q. Without getting into what Jeff Krueger
sald, were you aware that he met with Desai later an?

A. I believe I remenbar that.

Q. Fnd based an that conversation did you also
haw.a a conversation with Jeff Krueger about that lssue?

A. After?

Q. After your meeting with Desai.

A. I don't pemember that. I mey have had
words with him. I don‘t remenber having a foxmal
meeting with him. )

Q. You mentioned a rumber, I think 64 after
that; correct? ‘

A.  Correct. What had been arranged or
undexstood was there was never to be more ever than 64
on schedule.

Q. ¥as that your understanding of what the
results of whatever meetings took place after your
rebuoke by Dr, Desai?

Al Yes.

Q. So 64 is the new nurber, not 60, 64, not

39

A. It was, it went well. The patients were
happler. The patients, we had almost if I recall no
camplaints fran patients about wait times. Staff was
much happier sbout the way the schedule was set up, it
was much better and patients were happler, they didn't,
they weren't waiting too long, the staff felt better how
the schedule went, they weren't wocking avertime all the
time. I thought and even Tonya Rushing told me that it
was going moch better. '

Q, So the new mmber is 64. After a couple of
weeks Desal 1sn't doing procedures but he has come back
into the office?

A, Correct.

Q. Is he seeing patients at this point?

A. To the best of my recollection be is
starting to see some patients on a limited basis,

Q. Now did the 64 nurbex hoid?

A, Mo, it didn't,

Q. Can you tell us about that?

A. Ra 1 wag doing cases and others vere doing
cases we started to notice that patients were coming ir
for thelr procedures with their instructicns and their
scheduled times on their instruction sheet but they
weren't an the actual printed schedule for that day.
Which was edd. And as that was begirning to occur tha
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clearly 75; is that right?

A.  That's right.

Q. Or more?

A. Or nore.

Q. As far as Desal's role at that point, he
came back to the office you sald a couple weeks after
his stroke and had this conversation with you, then did
he Qo back hame or go to rehabilitation or sawething
along those lines?

A. What happened after that, he was not doing
precechires but. he had made a relatively quick recovery
and it was now undexstood that he was back in his role
as the leader and that he was back to make decisions.
Ha woaild even start to see patients on the medical side
but he was not ready to do procedures, So it was much
aarue.::ﬂunwhadwt.

Q. So how long were you in the role of person
in charge before he assumed that role again?

A. I weuld say two weeks.

Q. So for the two week period that you were in
charge you decreased the patient volues?

A. Correct.

Q. As far as the patients themselves, the
staff, yourseilf, the doctors, how was it going during
that tima?

40

mmber of patlents actually ooming in for their
prooadures on the schedule was more than 64.

Q. So if I understand you correctly you got a
schedle that has a maximm of 64 patients and then
patients are showing up with an actual scheculed time,
paperwork that ssys I've been schechuled for this date
and this time and they weren't an your schedule?

A. Correct.

Q. Was this just one or twa patients or was it
more than that?

A, It was more than that, It was many
patients like that over the days.

Q. Did that give you same concern?

A, That was concerning.

Q. Did you leamn or look into that sitvation?

A Idid, I went to Audrey who was a peracn
1o helps schedule and I asked I thought there was a
limit to this.

Q. A without getting intc what Audrey
actually said to you, based on that coaversation did you
have a belief that someone was involved with the
increase in patients? '

A, I had a belief, yes.

Q. Who was that persen?

A. Dr. Desai.
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Q. Wag that ap active change based on your

A, Yes.

Q. A direct. order or words fram Desai?

A, That was my belief, yes.

Q.  And you were seeing the resudts of those
increase in patients; correct?

A. Yes.

Q. Did at any time you get the impressioca that
it was just an employee that decidad to do.this cn their
own?

A. Never.

Q. Eventually did the rumbers go back up to

]what they had been before Desai left?

A. Eventually nurbars started to creep wp into
the high €0s or low 70s to the best of my recollecticn.

Q. Is that where they stayed or did they
ocontinue to iach up?

A, I think that's where they stayed. ‘Thore
would be times when the patient schedule would reflect
75 or 75 for the day. And again we alvays had
cancellations, I believe the average, the actual mrber
of procedures was much less than that per day.

Q. But certainly higher than what you had felt
was n-aasonable when you took over?

43

day. I never did that.

Q.  But ha was doing that?

A, He did that frequently.

Q. Did you feel pressured to try and meet that
even though you didn't do 1t?

A. Sure I felt pressured becouse hs was coming
iIn and demanding that. Again I would never do that
because patients weren't ready for that, they weren't
there to have a procedure, they weren't expecting that,
Patients need to have sameons to drive them hame after
sedation, they had usually eaten lunch or breakfast and
it wasn't appropriate to do that.

Q. Was that a, did that appear to be a concem
to him bzsed on your chservations of what he did?

A. No.
Q. He lust wanted the numbers?
A. Correct.

Q. So even if you had cancellations dropping
it down off the number that were scheduled that day he
was trying to prop those numbers back up; is that fair
to say?

A. That's fair to say.

Q. When did he fully take back over meaning he
wag doing endascopy procedures as well as seceing
patients in the clinic and running things?
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Al Yes.

Q. Now as far as your role, did Desai ccme to
you at same point and say you know what, I'm ready to
take over again, you're not making decisions anymore;
how did you tramsition out of yaur pasitian?

A.  There was no conversation like that. It
was understood, he wag back ¢n the premises, After he
aaid that to me, you don't make decisicns without going
through me first, I understood that I was no onger
tmaking deciaions, )

Q. Were there any times when Desal was working
in tha clinic that ha would go across to the medicine
sideotminqsamdswﬂmtiwmtmuemth
over to the clinic far procedures?

A. Yes, he did that many times. He would came
over to the medical side where we had eight or nine
medical rooms where we were seeing patients and he would
either knock or sametimes not knock, and say I was in a
roam with a patient interviewing the patient, he would
enter the rocm and say to me wa need Five or six more
EGDs, the upper sccpes, today. For same reason the case
loxd wag decreasad or too many cancellations, be would
usually be upset and angry abaut that and would ask me
to make sure that I'm looking at patients and see if I
could get any patients to have their soopes dona that

42
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A. ¥hen he came back, and I told you about
that meeting he had with me about two weeks later, he
started to see patients. He still had some effects of
the stroke and he didn't physically feel ready to do
oolonoscopies. He felt savewhat physically ready to do
upper endoscopies 90 he started doing same of those here
and therw. Because again like I told you they're nuch
eagier to do technically. But he, 1 remember him
exercising to try to strengthen his right am which had
been affected by the stroke and I remenber to the best
of my recollection he was fully back doing procecures
probably within five to six weeks frcm that meeting
where he told us that he would be ocut for three to six
months.

Q. This stroke that he had, did it ever affect
his speech at all?

A. I never saw that personally.

G Did it ever affect his ability based on
conversations —— jet me strike that and I*ll ask it,
taybe too much of a multi-part question.

You had conversations with himr correct?

A, Correct.
Q. Following the stxoke?
A. Coxrrect.

Q. When you talked with him did he appear

0331
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try to appeal such a decision. So this was arcanged for
Desai to go down with attorneys from Lewis and Roka to
try £o get our llcense back. You may rewember even
newspapex articles akout it. Desal wanted me to help
him go down there and in a roan just like this talk to
them about getting cur license back. Now we were
getting ready to go down there and I sald that I was
afraid to go, I didn't want to go cown there because I
knew the media would ba down there, there would be
television camras, and I was cowardly, I don't know,
tut I was afraid to go down there and T sald this to
Uesal befors we left, and he said I need you to help me
do this, he said to ms that wa need a white guy to go
down there to be with him, that that would halp,

Q. He said a white quy?

A. Yes.

0. And, you were it?

A, That was it.

Q. Going back to Starbucks. Yo yelated a
conversation you had with Dr. Desai there. Do you
recall that?

Al Yes.

Q. At any time during that conversation,
during the time you were with him in Starbucks, did the
conversation turn to him telling you about salling the

O T N AV e w N e
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Q. And that his word was tha word so to speak
in the entire organization?

A, Yes.

Q.  Were you ever concerned about him being
vindictive or ooncerned for yourself in stepping uvp or
speaking vp dgainst him?

A. Yes.

Q. and can you explain to us why?

A. Well, in my experience there ha's a very
powerful, strong leader, great business reputation, been
on the Board of Medical Examiners, I remember though
there were many events where he would yell and be angry
at me ar others.

1 remember him berating Dr. Carrerz over a
vacation request, but not just sinply saying we can't
acoommodate this vacation request, literally yelling at
him at the top of his lungs that he cannot have this,
he's affecting the practice.

2 remember getting called for jury duty and
walking toward this facility and Desai calling me on my.
cell and saying what's going on, why are you not at
wozk, and 1 said D, you kowvw 1'm here at jury duty, you
can't just write a letter, you have to cave here to be
excused, and he yelled at me on the phone and said
you're more interested in helping, being part of the
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Pﬁctlceorhispatmdalsalaofthepzacum?

A. Yes.

Q.  Can you tell us about that?

A. During this conversaticn where I was just
trying to get some erctional.support through all of this
he did say to me that ha has no ego, that he has, he's
not hothered by all this, he has no ego, and that this
has cost him $100 million, He sald that it cost him a
hundred million dollars bacause certain bank stocks that
ha owned had plumeted, certain other investments that
he had plumeted, but he also said to me that the
practioa, T lost samething like $46 millicn because of
the price that would have been paid for the sala of the
endoscopy.  And 1 dlién’t, none of the partrers knew that
there was even a sala for this practica but he sald that
he had lost money because the sale didn't ¢o through.

Q. So ha tells you that he was planning to
sell the practice then?

A Right, yes.

Q. For that amount of money?

A.  COorrect.

[oN You had mentioned at times you were, you
know that: he hact essential s2y over everything at the
facilities; correct?

A, Correct..

116

jury system than being here at wark.

He, there was a lawsuit that came whea 1
wag an arployee physician about a conplication from a
procedure, and T wasn't named in that lawsuit because I
was not a partner, and ha sat me down in the rocm and I
thought he was going to ask me about the case and what I
thought of it, but he said many of the quys in the grovp
think that you had scwething to do with this, that you
got this lawsuit against us. I didn't know what to say.
It was crazy that be was intimating that I scmehow
manipulated other pecple to bring a lawsuit against our
owh practicae,

Sa these kinds of things occurred. So I
was afraid of him. And he also made us sign certain
documents that would not allow us to practice if we ever
wanted to leave, it would force us to leave town for a
period of time.

Q. What about the other employees, did you
ever sge or get a feeling that any of the enployees ware
pressu~ed or coerced to do things that he wanted done,
implement his policies to the things that he was saying
had to happen in the practice?

A, Yes, I revember him going to the area whers
the schedulers were and the phone cperators were and
pushing for more cases to be scheduled or looking at the
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xmething about, okay, belng medica) director and this
would be your, he just gave ma like not definite aurbers
but anmywhere from five to $10,000 per sonth being the
madical director of Spanish Hills Surgery Center.

Q. fihen you're talking about he, are you
talking about Dr, Desai?

A. Only Dr. Desai, I never talked to anybody
else. So I told that’s what it should contain, that
letter. I did not make a copy. So when he interviewed
me it was already after almost a year and a half after
this incident,

Q. fhen you say he now you're talking about
the detective?

A, The detective, yeah. So I forgot more like
exactly what =~ I did not read it and then but I thought
it should contain what we talk, like me and Dr. Desai,
about Spanish Hills Surgery Center, being the medical
director of the Spanish Hills Surgery Center, and
amership and patn, that's it.

Q. If Dr. Desal had said to you that I'm going
to serd over an agreement that I want you to sigm so
that you can be a supervisor for tha (RS doing
anesthesia at any location, if you had maliu_ad that
would you have signed the agreement?

A. No, npever.

9%
patients?
A. Newer.
Q. Would you ever do that?
A. No.

Q. If a doctor that you worked with, a
referring v'ioc:or that you worked with told you he wanted
you, *he or she wanted you to do that, would you do that?

A. No.,

Q. ¥hy not?

A. Because it's not standard of care. Even —
I don't know, it's beyond my fmagination using a dirty
syringe on samebody else.

Q. What about propofol, the drug propofol, are
you familiar with that drug?

A Yes, I am,

Q. Have you used it many times?

Thousands, hundreds ard thousands of times.

Q. So over your career lots and lots of time?

A. Yes, sir.

Q. Single use or multi-use vials?

A. Single use.

0. Ail of them?

Yas.
Q. What is the reason for that do you know?
A, It was avallability in the operating roam,
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Q Did you realize at any time that he wanted
you to supaervise any (RMAs at any tima, he baing Dx.
Desai?

A. I'm sorry, repeat your question please.

Q Bad question. Did you know at any time
whether Or. Desal wanted you to supervise CRMA9 at any
location?

A, He never expressed it. I do not know what
wag he thinking, but we never even talked about
anesthesia so if be was thinking I would supervise I do
not know, but we never talked abogt it.

Q. Okay. I'mgoing 1o mowe on to a little bit
of a different area then, Ong of tha reasons I provide
this to the Grand Jury and I asked you the questions
about. it i3 because the State &5 under an affirmative
chligation if we know anything that tends to show, point
awsy fran sarebody’s guilt or whatever we have to
provide that information as well. So that’s the purpase
of this being offered at this point and to allow you to
explain it. But I want to ask you same specifics about
your own pecsonal use of anesthesia, in anesthesia
regarding equipment and supplies and things like that.
Okay?

"A. Okay.
Q. Have you ever reused syringes between

Usually they have those smell vials and you use what is
thexe in the operating rocm.

Q.  Ever any issue of contamination of vials
that you're concerned about?

A. Ko,

Q. Why not?

Al Because to begin with the whole vial is
gone on one particular patient and secondly sometimes,
you know, same patients need more, you may have to use
two vials,

Q. What about in a situation where you had a
big vial that you didn't use 511 of the propafol, what
world you do with the rest of it?

A. Either you throw it or — there are two
ways. This question was asked earlier also. If you
have a big vial you tzu:u. if you're drawing syringes
again it has nothing to do with this particular case,
it's comron sense thing, you can draw like, lot's say
you have, what, SOCC vial, you can draw thaa in like two
or three different syringes, and now all those syringes
are Clean, 1 can use an on you, Itz.nuseanepn
myself, because those, sc it is not the size of vial, it
18 the aseptic technique that $s important.

Q. Let's talk about aseptic technique for a
marent. Is it standard of care or proper technicue to
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A I'm directar of ¢operations for Health Care
Partners. We are a third party adiministtator for
Pacific Care. We pay thelr claims.

Q. Now Pacific Care is what, an insurarce
camparny?

A, Pacific Care is a HD. ¥We pay the RO
claims. It's an insurance cowpany far B products.
They have both a camercial and senier product.

Q. Can you tell us what the commercial product
is called?

A, It's Pacific Care Corwercial.

Q.  What is the senlor called?

Secure Horizon.

Q. If we see something callad Secure Horizon
that is in fact Pacific Care?

A, That is Pacific Care.

Q. Newt divecting your attention to — well,
before I do that let me ask you just a covple more
predicate guestions regarding what, your corpany does.

You say you take in claims and so forth and
then pay those claims?
I A. Yes, sirx.

Q.  How does that work? I mean you're sitting
in your office or your company 1s and how does a claim
oare in, how does it get processed and then paid?

11

Grand Jury Exhibit Number 35. It's 3 six-page document.
So if you ars referring to this deaurent during your
testimony and you're referring to a specific page I ask,
that you identify which page of the exhibit you're
referring to. Fair enough?

A, Yes.

Q. I'mgomgtohardmatt_:oywa:daskym
to fiip through it generally at this time and just tell
me 1f you recognize the doamrent itself ox serley of
document I guess.

A Yes, I do. )

Q. Okay, What are those serles of documents?
let's start off with page 1, what is it?

A. That's a HCVA 1500, it's the name of the
claim fomm that providers submit claims for professional
gervices.

Q. Is that the claim that was submitted for
that patient fer the date of the 21st of Se¢pterdber of
20072 o

A, Yes, it is.

Q. Carpany received that. Did your campeny
process that claim?

A. Yes, we did.

Q. After the claim was processad did you
actually make a payment on that claim as it was
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A. Tha provider submits the claim via mail, we
receive hard copy claims, and then we process those
claima, wa taks them in, date stamp them and then put
them through a camputer adjudication system that pays
the claim,

Q. And when you pay the claim ¢o you pay it
back to that provider that sent it to you originally?

A That's correct,

Q. I'm going to direct your attention to
specific instances lovolving two patients. let's start
off with one, I believe it's a Secure Horizom product,
it was an indivicsal by the name of Rudolfo Means.

A, Yes.

Q. Is that one of the individuals that your
carpany dealt with as far as dealing with the claim and
payment for a claim? ’

A Yes.

Q. Specifically I'm going to direct you to a
time pericd of September 21st of 2007, a claim regarding
that day. Did you have a chance to review any
information in your company pertaining to that claim?

A, Yeos, I have.

Q. New I'm going to be showing you same
documents specifically related to that particular person
ard that particular ciaim. 'They have been marked as

12

subnitted to u?

A. Yes, weo did.

Q. And do you have other documents that show
what payment wag made on that claim?

A. Yes.

Q. And you're referring now to another page of
the document?

A, To page 2 of the exhibit, explanation of
benefits.

Q. And how fruch noney was pald on that
particular claim?

A. $131.20.

Q. Now the amount that was actually submdtted
as a bill was greater than that was it not?

A. Yes, it was.
Q. ¥hat was the amount submitted initially?
A. $560.

Q. I'm going to take this claim fomm fram you
for a marent. and the associated document and I'm going
to Jdisplay them for the Grand Jury and I'm going te ask
you sare specifics about what we're looking at.

' New at the top of the form it says 15C0
insurance claim form. Is this where you get your
desigration of the HCVA 150062

A, Yes, it is.
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and I know you're familiar with them too so I'm just
golng to kind of xun through the fomn.

I3 this in fact, this is the flrst page of
Grand Jury Exhibit Nutber 37, is this what you just
designated as tha 1500 claim fomm?

Al Yes, it is.

Q. Whose name is on the form?

A. Stacy Hutchison.

Q. I'm going to move down the form to 1
believe it's box 24, that colum or that xow goling
acrosgs, do you see that?

A. Yes, 1 do.

Q. Cate of service ia?

A, 9/21/2007. .

Q. I'm looking at box D. Does that have a
procecure code in 1t?

A. Yes.

Q. What kind of code i that?

A, It's an anesthesia procedure code.

Q. For a2

A. For a colonascopy.

Q. If we move acrass to the charge forvthat,
how mich was billed to your cawpany for that service?

A. $560.

Q. And what was the number of minutes or

43

Q. For Stacy Hatchisom?

A. Yes.

Q. We go down to that same line in box 24, it
says date of service on this particular one was 9/28 of
'07; is that right?

a. Yes, it is.

Q. Same type of procedure, an endosoopy typa
procedure?

Al It's an endosoopy type procedure, yes.

Q. Under the billed amount the charge that was
submitted to you? :

A, §560.

Q. Now here I note that instead of 31 minutes
it appears to be 32 minutes; is that correct?

A, Yes, it is.

Q. Is that what you refer to as saretimes
variation in the amcunt of time that is submitted to
you?

A, Yes.

Q. If scmebody submitted a lower bill to you,
for exarple like two minutes, would typically the amount
billed under section € be charged at a lower amount?
Would that typically show up as a billed amount which
would be lower?

A. It should be because if it's a ten minute
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whatever that are ware listed there?

A. The mwber of mimites for this precedurs
that he billed us for were 31 minutes.

Q. Doea that, do those mumbers vary, I mean
charges and miautes and 5o forth vary on typical charges
that ccma in for procedures?

AL Yes, they can vary.

Q. Moving to the bottem, box 30, what is the
entity that submitted this claim fomm to you?

A, Endoscopy — well, Ron Lakeman 18 the
entity that sunmitted it. And he perfomed it at the
Endoscopy Qenter of Scuthern Nevada.

Q. Is that located at a particular addreas
indicated on that fom?

A. Yes.

Q. What {s it?

Al 700 shadow Lana.

Q. Hera in Las Vegas?

A. Yes, here in las Vegas.

Q. So if I understand you correctly that’s the
form that you get?

A. Yes, it is.

Q. Okay. Now on page 2 of this decument still
says, it’s still ancther one of these HCVA 1500 forms?

A, Yesg, it {s.

44

or two minute procedure then yes the dollar should be
lower.

Q.  Okay, Now on the bottom, and I know that
the CRNA here s Linda Hubbard T think you designated
box 33:; correct?

A Yes.

Q. Does it still come from the Endoscopy
Center of Southern Nevada?

A. Yes, it doss.

Q. Now moving to what you daescribed as the
explariation of benefits form for tha procedure for Stacy
Rutchison on I think it's the 2lst., And I'l1 200m in on
that a little bit because I know it's hard to read.

Is that the proocedure —— based on the
explanation of benefits the payment for that procedure
on the 21st?

A.  Yes. HNo, that's the bill charge
highlighted there, $560. And if you go over —

Q. Undes the column irdicating, and it's hard
to read but it says description, what is described
there?

A. Anasthesia 1ntwt:ina] endoscony.

Q. Now I'm golng to take you down to the lower
right hand corner cf the section where the billing
occurs, Do you see a dollar amount there?
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A, Yes.

Q. What. 49 that dollar amount?

A, Are you speaking of the very last colum?

Q. Yes. ’

A. That is the allowed amount, the amount we
paid on this particular claim which is $90.

Q. I want to talk about that far just a
minute. Now $90 as you say the amount you actually
paid: correct?

A, Yes,

Q. Now before we go any further with that I
want to 9o to the next page which is ancther FOB fom 1
think; correct?

A. Yes, it is.

Q. Andﬂ'vedateonﬂiisoneischeZBthof_

A, Yes,

Q. Descripticn?

A, Anesthesia upper gastrointestinal,
Q. Same dollar amount billed?

A. Sama dollar amount billed.

Q. But you pay the same amount) is that

A. Yes, we did. -
Q. Still §907

17

Q. But is it important to get accurate
information?

A, Absolutely,

Q. In sam respects does, at tha end of 3 -- 1
assume that you, you sald the contracted amount or
sarething along those lines; is that right?

A, Yes, it's a contracted amount.

Q. I know you're probably not involved in the
actual contract negotiations; i1s that right?

A. No, I'm not.

Q. But is it your understanding or do you have
Jmowledge of the fact that what a provider basically
eventually says is what work they had to put in over a
pexiod of years or over a period of a year for certain
services, that that might factor into what they contract
out latexr on for how much you pay them? )

A. Rbsolutely, the history of claims is looked
at to renegotiate contracts.

Q. So when you say history of claims, is that
stuff that is, or infonmtion that is contained on the
1500 claim fomn itself?

A. Yes, it is.

Q. So if somebody was doing a procadure for
example that was caly taking two minutes but they kept
sutmitting bills for 30 or 31 or 32 minutes or something
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A.  Yes.

Q. In tha payment, I know that the amount that
was submitted to you vas for either 32 or I think it
. .

A.  Thirty-one.

Q. Thixty-cng minutes, 31 or 32 minutes, and
the billed avount was 560 ¢n both of thase, but you paid
the sage amcunt on both; ia that cogrect?

A Yes, it is.

Q. If they had bliled, ar if they had billed
out, I don't ko, $120 for ten minutes of anesthesia
time, how much would you have paid?

A, ¥e would have still paid $90.

0. 50 are you telling us that you paid a flat
amount; of §90 regardless of what was billed to you?

A Yes, we did.

Q. Sodid it matter how many minutes were
placed in the boxes?

A, It stil) matters but it wouldn’t have in
regard to the payment cut the door it would not have
changed it.

Q. $o the dollar amount coming back to the
Endoscopy Center would not have changed regardless of
what they put in?

A.  Correct.

48

along those lines, when it came to negotiate would that
go into, ba a factor, at least considered in whether or
Aot to raise the reinbursement or lower the
reirbursement?

A, Yes, it would.

Q. Okay. Now beside those two, ar that
patient, was there ancther one that you 'dealt with
beside Miss or Mr. Hutchison?

R. Yes, there i3 a third.

Q. And who was that?

A. It*s ~— I need to pull this pame cut. It's
Carcle Grueskin.

Q. I'm showing you is what i3 marked as Grand
Jury Exhibit 36. Just flip through both pages of it and
tell me if ym recognize what's there.

A. Yes, I do.

Q. What is that docment?

A It is the claim fomn again on a HCVA 1500,
iz is the explanation of benefits that we gencrate at
the time of making the payment.

Q. Qkay.

A.  And this ane looks a little bit different
because this is one of our Senior Dimension menbers, the
explanation of benefitg.

Q. Got it. And I'11 ask you about that in

0338
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Q. And ladies and gentlemen of the Grand Jury,
the next portion of what he's abaut to say will probably
be a hearsay statement. It is not offered for the truth
of the matter asserted. We'll get to supporting that at
a later time. I'm just having you at this time hear it
for the context to show you why he went to the next
step.

Go ahead.

A. May I ask you a gquestion?

Q. Point of clarification you can ask tut ywu
can't ask me a questicn.

a. Point of clarification. Would it be
appropriate to actually try to recall the conversation
that my sttorney hod with me?

. Q. You can do that if it it's appropriate to
basically explain why you went and did the next step.

A, Okay. So my attomney was explaining to me
about the deposition and he said that there had came a
strange moment. in the deposition about the timing of the
anesthesia record and that there had been maybe a policy

‘| of 30 minute timing on the anesthesia record.

Q. Now before you go any further, wag there a
policy to your knowlecye sboit anything related to the
time on anesthesia records?

A, No,

S1

or a week and a half later the attomey for the
plaintiff in that case had submitted a request to the
practice for all the endoscopy records for all the
patients who had had a procedure on that day 16 2005
that Mr. Rexford had his procednre. And he also
requested every single anesthesia record sheet from that
day. )

Q. Now befare you go any further, that's the
request, we're talking about an event that occurred in
2005. Do you know when in 20057

A. January of 2005. .

Q. So January of 2005 and you kixmw the events
that we'rs ralking asout here relate to July 25th and
Septenber 21st of 2007; correct?

A.  September 2st, July 25th.

Q. Did I say it wrong?

Yeah, you got it backwards.

Q. I'm sorry, July 25th, September 2lst, of
2007,

A, Right.

Q. Go on.

A. 1 went to Desai’s office again and I had
told him that this request had came in and it was
suggesting that maybe there was a billing issve here
with the timing and I said is there a billing problem
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Q. Was that swprising to you?

A.  Very.

Q. Based on that infoomation you had what did
you do next?

A I went to Dr, Desai’s office whera he was
and 1 had told him about the conversarion that just took
place. '

Q. So tha very things that you just told the
Grand Jury you actually told to Dr. Desai?

A, Yes, I did.

Q. Go forvard and tell us what his response
was to that.

A. 1 had asked him about that, 1 told him
abaut tha convarsation and he told me that there was no
billing issue at all.

Q. S0 you raised the issue of the 30 minute
time period or the 30 minute plus time pericd and he
discounts it 8o to speak?

A.  Yes, he said there is no billing issua,

Q. Was that as far a9 it went?

A, At that time, yes. I took it that that was
corvect,

Q.  What was the next thing related to this
that happened?

A. To the best of my recollection abaut a week

52

here, he said there is no billing fraud.

Q. He sald the vord fraud?

A He said the word fraud.

Q. Is no billing fraud his words?

A, His words, ves.

Q. Had you said billing fraud?

A. I don't remenber saying fraud. 1 remarber
8aying is there a billing issue here, is there a billing
problern, 1 don't remember using the word fraud to the
best of my recollection.

Q.  WVere you concemned by the request that came
in based on what had happened ir the deposition?

A, Yes,

Q. After he says that to you any further
questions or convarsation about that issve?

A. No, I again took it fram him that there
was no billing fraud or fssue.

Q. So at this point you've raised this issue
to him twice?

A, Correct.

Q. Did he tell you at any time that he would
look into it, he would check on it, anything like that?

A. No,

Q. Did he seem surprised when you came in and
talked to him?
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You are advised that yeu are here today to
give testimony in the investigation pertaining to the
offenses of perfamance of act in reckless disregard of
persons or property, criminal neglect of patlents,
insurance fraud, cbtaining money undsr false pretenses,
and racketeering, involving Dipak Kantilal Desai, Ronald
Ernest Lakeran and Keith H, Mathahs.

Do you understand this advisement?

THE WITNESS: Yes.

THE FUREPERS(N: Okay. Please state your
first and last nanes spelling both for the record.

THE WITNESS: Patricia Gonzalez.
B-A-T-R-I-C-I-A, Gonzalez, G-O-N-2-A-1~E-2.

THE FOREPERS(N: Thank you.

PATRICIA GONZALEZ,
having been first duly sworn by the Foreperson of the
Grand Juxy to testify to the truth, the whole truth,
and pothing but the truth, testified as follows:

EXAMINATICN

BY MR. STAUDAHER:
Q. Miss Gonzalez, what <o you do for a living?
A. I do contracting for Blue Cross Blue
Shield. I'm the director of network managemant.

55

that pertain to him. Is that okay?

A. Yes.

Q. Showing you what has been previously marked
as Grand Jury Exhibit Number 31. It's a three page
doament. dJust flip through that if you would and tell
me if you recognize the fomms that are oontained in that
exhibit.

A Yes.

Q. How I will display those momentarily here
but before we do that I wanted to ask you a couple of
things. The first page of that exhibit is a certain
type of foom. that do yoa call that fom?

A HCVA 1500,

Q. Is that typically the type of informaticn
that, or claim twpe infommation that is submitted to
your corpany for payment for services rendered to a
mamber?

A. Yes.

Q. And you said Mr. Ziyad was a member of Bloe
Cross Blue Shield: is that right?

A. Yes. )

Q. This first page of the exhibit that's being
digplayed before the Grand Jury right now, is that the
form that was submitted for Sharrieff Ziyad on the date

in question?
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Q. In your job at Blue Cross Blue Shield do
you deal or have access to claim forms, payment, EOB
forms and things lilue that?

A. Yes.

Q. And just as we go forward on this if you
can let me finish my question before you answer that
will help the court rxeporter because sha's taking down
tha words and it's difficult for her to take it down if
we're talking ower each other.

A I understand.

Q. In that process of doing that work I assume
you see that kind of form, you look at the claims,
things 1like that; is that right?

A.  Correct.

Q. I'm going to divect your attention to three
specific patients and ask if they are assoclated in any
way with your insurance corpany Blua Cross Blue Shield
az far as matbars? The first ona being Patty Aspinwall.

A, Yes, .

Q. The seocnd being Kenneth Rubino.

A. Yes. . :

Q.  And the third being Sharrieff Ziyad.
A. . Yes,

Q. I'm going to start off with Sharrieff 2iyad
and ask you same questions about him and same claims

56

Al Yes,

0. And if we go down a little bit we can sse
the date I believe on box 24, line 1, do you see that?

A. Yes.

Q. hat. 19 the datae that the service was

rendered on this particular procedure?

A. 7/25 of *07.

Q. Okay. And if we go across to colum D
there iﬁ a procedure code listed there. Do you know
what that's for?

A. Yes,
Q. And shat is that?
A. Colonoscopy.

Q. The anesthesia for it a I assume?

A, Yes, the anesthesia for a colonoscopy.

Q. If wa move acress to column F there is a
dollar amount. listed. What is that dollar amount?

A, $560.

Q- A as far as the dollar awunt is
concermed, what 18 that? Is that how much is actually
submitted by the entity to your insurance cowpany for
billing purposes?

A That is correct.

Q. The ctarga s0 to speak?

A.  Yes, the billed charges.
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Q. T note that on the next colum there is a
nacbar 8; is that eorrect?

A, Correct.

Q. Typically on procedures that are cone, the
anesthesia portion of procedures, do they get billed cut
In mdnutes or in units?

A, In minutes. )

Q. And do you know what the differenca is
between minutes and units?

A. Yes.

Q. Go ahead.

Al Every 15 minutes equals one unit,

Q. Asfarasabasemnbm:otmitsdoyou
start off with, for an endoscopy type procedure is there
a base that you starxt with?

A. Yes.
Q. What is the base?
A. Five.

Q. The base of five and then aiditional time
would then be added to that base of five in the temm of
increments of 15 minutess is that correct?

A. That is earrect.

Q. So if therg was eight units billed would
that be three units on tep of the bass?

’ A.  Yes,

59

and then we'll care back to the other one because I
think it's a little bit easier to read. This is really
snall. I} try to zoam in a'little bit,

First of all what are we looking at? What
form ls this?

A. This is the explanation of payment.

Q. And I'm geing to, T just zoamed into the
portion of the line which is entitled anesthesia which
is tha top line of the two., the next line down is
totals. Do you see what it said we paid at the top of
that column?

A. Yes.

Q. Is that what you actuslly paid on this
particular claim?

A. Yes.
Q. What 1s the dollar amount that you paid?
A. $206.82.

Q. And that's on a charge of 5560 for what
apoears Lo be eight wiits; s that correct?

A, Correct. .

Q. Now I'mgoing to flip back t0 the preceding
page, a little bit easier to read. Does it have the
same informetian on Ac?

A. Yes.

Q. On the left hand side of the colum it says
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Q. For a total of eight?

A. Correct.

Q.  We see the muber 8 in that cesignation.
Do you know if that was suhmitted as eight units or
minutes? I'm not asking hw you interpret it at this
point but how you believe it was submitted based on the
dollar amount you see billed for it.

AL Right, eight units,

Q. Looking at the bottom of the screen, I
think we're on boxes, both in box 32 and 33, there are
providers and lccations of service; is that correct?

A, That is correct.

Q. And who are, vho Ls designated as the
provider who performed the serviee?

A.  On box 33 Ron Liclman (sie).

Q. lakeman?
A, Yes.
Q.  And the location where the service took

A, Tha Endoscopy Center of Seuthern Nevada.

Q.  Ts that on 700 Shadow Lane in Lag Vegas?

A. Yes, that i3 correct.

Q. And T'm going to tumm to the next page.
Actually the next two pages have I think simdlar
information on them., I°'1l turn to the last page 3 first

anesthesia under description?

A. Carrect.

Q. Billed charge is 5607

A. Yes.

Q.  And it says service pald is $206.02?
A Correct ,

Q. Is that what ywu actually paid for the
anesthesia billed to you at 560 cn this particular -
patient?

Al Yes.

Q. I'm geing to show. you same others (n just a
nmentb‘nmaaft:hathhnslwantedtoaskywls
this. If you recaived a payment, your oconpany, if you
received a billed amount mimute wise for services, for
anesthesia that were let's say the 31 minvtes, yu said
already that that would be considared eight units; is
that correct?

A, Yes, that is correct.

Q. Ifwuhadaclaimuznsinﬂatsaywaszz
minu‘;.es, hos many units would that be?

A, Seven.

Q. Would you pay a lesser amount on that claim
than you would cn a 31 mimute submitted bili?

A. Yes.

G. Would that relate to the fact that you're
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Q. when they were no longer taking care of the
patients that they shouldn't been recording?

A, That is correct.

Q. Did you ever get any impression fram any
souxcs that that was not the way it should be done?

A. Yes.

Q. And you sald you got an impression that wag
not to be done that way?

A.  Maybe I misunderstood.

Q. Bad question., Did wou ever get the
impression fram any scurce that recording it, recording
the anesthesia time froam start to stop contact, that is
was the way it was supposed to he dana?

A, Yes, I got that information.

Q. Now after — let's go back ln time a hit to
that time that you see the anesthesia record already
filled cut before you start a procedure.

A. Okary.
Q. Are you with me?
A. Yes.

Q. ¥hat did you do when you saw that?

A I asked the CRVA why did he do that, why
was he recording this time before I aven started the
procecura. He said well, we were told it has to be 30
minutes ar we wouldn't get aid. T said who told you

Q. Did he acloiowledge that that had been done

ot 1035t like that?

A. Yes.

Q. Did he agree at that time with you to
change the practice to put down the correct timg?

A Did Dr. Desai?

Q. Yes.

A. Yes.

Q. So he adopted what the parson, the
anesthesia CRMA you talked to was saying?

A. Correct. ‘

Q. Essentially you confronted him with that
information?

A. I confronted him with that infoumtion.

Q. Now you're in the roam, he agrees to, okay.
fram this point forward we'll put down the correct time;
is that fair to say?

A. That's my impression, yes.

Q. Any other conversations about that with

A, welZ, he told me, he said specifically, but
con't tell, don't go to the CRNRs yourzelf, go to Tonys
Rushing and ask her to make this change.

Q. N did you go to Tonya fushing?

A, Yes, I called her immediately.
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that ha said

anybody's name.

Q.

gentlemen, is not offered for the truth of the matter,

It*s just to

about and what cores next.,

to who that person was?

A,

he was the manager of the group.

Q.
ut?
A.

down in his office, heart sort of pounding, and I said
to him aitting right next to him, the end tima has to ba
the end time, it has to be changed., He sort of agreed
with me and sald ckay, 1 understand, and he gawe me

instructions
Q.

I'm asking you sbout that this right ntw, this little

conversation

corroborative of what you heard from the nurss, did he

act surprised vhen you walked in there and talked about
the times for exanple?

A

you Xnow who said that, but he didn't say
And again that statement, ladies and

give you context about what ha's testifying
Did at any time you have an impressicn as
MWy impression was it wes Dr. Desai because
What did you do at‘ce; that Infommation care

I went to Dr, Desal's offioce again, I sat

on what, to do.
Okay. Now I just want to, the reason that

you're having with Dr, Desai, was that

No, he wasn’t surprised.

Q.

of the CRNAs?

A.
Tonya on the

that she must meet with every CRMA, that there 15 an
issue about the times they're recording and that the end
time has to be the end time, I told her that I just met
with D and he agread, that she must meet with them and
tall them that the end times mst be the carrect end
times. She sounded shocked about this and sald she
would. Now to the best of my recollection I think I did
9o upstairs with ane of the CRMAI to Tonya's office, sat

him down ardd

tha conversatian.

Q.
infommation?

Al

Q.

impression that she had any before knowledge that this
was being done this way?

A.
of that.

Q.
about?

A,

Did you go at any time up with her with any

To the best of my recollection I called
phona frem the Endoscopy Canter, I told her

1 did leave the office, I did not stay for
You said that she acted surprised by this
Qorrect,

¥hen you say surprised, did you have any
My impression was that she had nc knowlerdge
Did she understand \nhatbym vere talking

Yes.
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try to appeal such a decision. So this was arranged for
Desaj to go dovn with attorneys from Lewis and Roka to
try to get our licemss back. You may remember even
newspapex articles about it. Desal wanted ma to help
him go dewn there and in a roam just like this talk to
them about getting our license back. Now we were
getting ready to 9o down there and I said that I was
afraid to go, I didn't want to go down there because I
knew the media would be down there, there would ba
television careras, and I was cowardly, I ddn't inow,
but. I was afraid to go down there and I said this to
Desal before we left, and he sald I need you to help me
<o this, he said to me that we need a white guy to go
down there to be with him, that that would help.

Q. He said a white quy?

A. Yes.

Q. And you were it?

A, That was it.

Q. Going back to Starbucks. You rtelated a
conversation you had with Dr, Desai there. [o you
recall that?

A, Yes.

Q. AL any timé during that conversation,
cduring the time you were with him in Starucks, qid the
conversation turm to him telling you about selling the
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Q- And that his word was the word so to speak
in the entire organization?

A. Yes.

Q. Were you ever 'concemed about him being
vindictive or concermned for yourself in stepping up or
speaking up against him?

A, Yes.

Q. And Gan you explain to us why?

A. well, in my experience r_heze he's a vexy
powerful, strong leader, great business reputation, been
on the Board of Medical Examiners, I remewber thaugh
there were many events where he would yell and be angry
&t me or others.

I remember him berating Dr. Carrera over a
vacation reguest, but not just simply saying we can’t
acoemnodate this vacation request, literally yelling at
him at the top of his lungs that he cannot have this,

‘Ine’s affecting the practics.

I remenber getting called for jury duty and
walking toward this facility and Desai calling me on my
cell and saying what's going on} why are you not at
wozk, and I said D, yobu know I'm here at jury duty, you
can’t just write a letter, you have to came here to be
excused, and he yelled at e on the phone and said
you're more interested in helping, being part of the
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practica or his potential sale of the practice?
’ A. Yes.

Q.  Can you tell us about that?

A. Buring this conversation where I was just
trying. to get some emotional support through all of this
he did say to mo that he has no ego, that he has, he's
nct bothered by all this, he has no ego, and that this .
has cost him $100 millicn. He said that it cost hima
hundred millicn dollars because certain bank stocks that
he owned had plumeted, certain other investments that
he had plumeted, but he also said to me that the
practice, I lost sarething like $46 million because of
the price that would have been paid for the sale of the
endoscopy. And I didn't, nono of the partners knew that
there was even a sale for this practice but he said that
he had lost monoy because the sale didn't go through,

Q. So he tells you that ha was planning to
sell the practice then?

A, Right, yes,

Q. For that amount of money?

A. Coxrect.

Q. You had mentioned at times you were, you
know that he had essential say over everything at tha
facllities; corvect? '

A. Correct.

116

Jury system than being here at work.

He, there was a lawsuit that coma wheq I
was an employee physician about a conwplication from a
procedure, and T wasn't named in that lawsuit because I
was not a partner, and he sat me down in the room and I
thought he was going to ask me about the case and what I
thought of it, but he said many of the quys in the group
think that you had samething to do with this, that you
got this lawsuit against us. I didn't know what to say.
It was crazy that he was intimating that I somehow
manipulated other people to bring a lawsuit against our
own practice.

So these kirds of things ococcurred., So I
was afraid of him. And he also made us sign cartain
documents that would not allow us to practice if we ever
wanted to leave, it would force us to leave town for a
pericd of time.

Q. #hat about the other employees, did you
ever see or get a feeling that any of the employees were
pressured or coerced to do things that he wanted dons,
implement his policies to the things that he was saying
had to happen in the practioce? .

A. Yes, I remenber him going to the area where
the schedulers were and the phone operators were and
pushing for more cases to be scheduled or looking at the

5
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roam?

A. Right.

Q. And T wouldn't want you to speculata as to
how, what he brought with him or dida't hring with him
or whatever, but at least we have the (RNA, if I
understand you correctly, wa have the CR® where the
source patient originates and infected patients after
that in that same roam?

A Yes.

Q. And then wo have around the time that the
Infection start in the secand roam we have evidence that
shows that Mr, Mathahs is the CGRWA that moves to that
roan at least for a period of tima?

A, That's oorrect.

Q. Ncw was there any indication that he in
fact had been involved in any way with Stacy Hutchison's
procedure?

A, . Nct according to the records. And the
recoruds that I used were the ones that were generated
and gigned off on in the procedure files.

Q.  But you said not according to the recards.
Did you have any other source of ‘infommstion that led
you to a different conclusion?

A, One of the depositions I read in the civil
litigation that's going on.
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Q. Is that correct?

A. Yes.

Q. So we at least have moverent and infections
follow fram thereon after?

A. Yes.

Q. And if I reed to leave this up here I can.
But I'm talking about the exhibit again, Exhibit 42 if
you still need to refer to that.

But the pstients that follow in that rpoom,
the second roam, those patients, the anesthesiologist or
the anesthesla person, the nurse anesthetist at least of
record for those three procectires was who?

A. Ronald Lakeman.
Q. So Mr. Mathahs at least according to the
records had returned back to his room at same point?

Yes, but he shows up again.

Go ahead.

A, We were told that they covered each cther
for lunch.

Q. Okay. And agaln that's not offered for tre
trath of the matter.

Based on that infommaticn did you see
anything that reflected that kind of thing in the
resords that you reviesed?

A. Well, Keith Mathahs is in this room, in
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Q. &nd I don't want to get into specifics
about what other pecple sald, but were you able to
followup on any information based on any depcsition
that you read? .

A. Wall, the information that I got made this
a little clearer for wa.

Q. Okay.

A. The person that was deposed sald that when
they started the cowputer—genarated report they had a
drep down 1ist and they would click off who was in the
roan and I noticed on save of these reports that the
person that was listed on the report was not tha person
who signed off.

Q. And ladies and gentlewen of the Grand Jury,
that information is not offered for the truth of the
matter and X would ask you not to consider that hearsay
'statermt in your deliberation, just for why this
individml, this particular witness was analyzing the
things as she did in this particular case,

That being said, did you, you cbvicusly had
indication that at least right at tha time that Stacy
Hotchisen's procedura is either finished or sametime
within the procedure that Mr. Mathahs moves from the
rocm he was in to the secad procedure room?

A Yes. - .
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oo 1 until noon, about noon, 11:57, when Ronald
Lakeman tock this procecire andt thea Kaith Mathahs is
back. BAnd then in the other rocm Keith Mathahs shows wp
for this procedure after Stacy Hutchin -~ Renate
Blemings at 20:13, then he ccme9 back again at 11:34.

Q. Did that lock Like it was arcund a lunch
break then? .

A, That's what it icoked like to me.

Q. S0 the prior time when he's actually moved
over Lo that roam you don't know why he came over?

A, No.

Q. And he'a only over there for one recorded
procedure; is that rignt?

A. Yes.

Q. And that procedure immediately follows
Stacy Hutchison's procedurs?

A. Yes.

Q. So you don't know if he came in there
before Stacy Hutchisen or during the procecure at all?

A No.

Q. Any other informatica related to Ehis
exhibit?

A. On my camrents, the last colum, I call it
oamment, and that's what I use far myself to make rotes
or to notice sarething that is interesting. So we have

s
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THE WITNESS: Yes, I <.
THE FOREFERS(N: Thank you., You may be

THE WITNESS: Thank you,

THE FORECERS(N: You're weloome.

MR, STAIDAHER: One second ladies and
gentlemen.

ladies and gentlemen, that concludes it.
Thank you for amming over, I will have one witness
after — they are going to present that case, o it's
probably going to be about two hours for tham to present
it, 1 believe they're coming back at 1:30 or '
thereabouts. I know we went over a little bit so I'1)
let you decide when you want to come back. I know it's
an inmportant case for them, They anticipate two hours.
I have one witness who is relatively short like the
morning witness after that so we should ba finished
relatively early. So I know they'll be back have at
1:30.

{Recess. )

(Juror Agnes Parker exits the proceedings.)

MR, STAUDRHER: ladies and gentlemen of the
Grand Juxy, we’'re back in case O9BGJO49A-C, Dipak
Kantilal Ehsai, Ronald Ernest Lakeman, Keith H, Mathahs,
State versus those individuals. We have ona additiconal)
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THE WITNESS: First name i Joanne,
J-O-A-N-N-E, last name Samg, S-A-M-S.

THE FOREPERSON: Thank you.

THE WITRESS: You're welcare.

JOANNE SAMS,

having been first duly sworn by the Foreperson of the
Grand Jury to testify to the truth, the wwle truth,
and nothing but the truth, testified as follows:

EARMINATION

BY MR. STAUDAHER:

Q. Miss Sams, what do you do for a living?

A. I'm a certified oxier for the Veterans
Administration.

Q. What do you do as a ooder for them?

A. What [ do is I take medical doamentation
and I tumn it into codes for billing and for reporting
purposes.

Q. Okay, In that process do you receive foms
called HCVA 1509 forms from different providers?

A. Yes, sir.

Q. Do you take the information off that form
and then base ~— I assume that's a claim coming in;
correct?
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wltness to provide to you after you had your break
earlier today. I'll call that witness in riow,

THE FOREPERS(Nt Please raise your right
hand, Thank you,

You cio solemly swear tha testimony you are
about €o give upon the Lrwestigation now pending before
this Grand Jury shall be the truth, the whole truth, and
nothing but the truth, so help you God?

THE WIDMESS: Yes, ma‘am. -

THE FOREPERSON: -Thank you. Yo may be
seated.

‘THE WITNESS: Thank you,

THE FOREPERSCN: You are advised that you
are hare today to give testimony in the investigation
pertaining to the offenses of perfommemos of act in
xeckless disregard of persons or property, criminal
neglect of patients, insurance fraud, cbtaining money
under falsae pretenses, and racketesring, involving Dipak
Kantilal Desai, Ronmald Ermest Lakeman and Keith H.
Mathahs.

Do you understand this scvisement?

THE WITNESS: Yes, ma'am.

THE FOREFERSON: Could you please state
both your first and last names spelling them for the
record.
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A. Yes, sir.

Q. Do you then fommulate what you would
reinburse hased off that claim?

A, That's correct.

Q. Ard then go through the process of actvally
paying ocut the vendor?

A. And validating that the ccdes ave verified
by the docurentation submitted.

Q. Okay. I'm going to show you what has been
marked as Grand Jury Exhibit Nurber 44, ask you to just
flip through that docurent and tall me if you recognize
ic.

A. Yes, I do recognize this.

Q. Look at all the pages. I think thare are
five or six pages.

A. Yes.

Q. Five page document.

A. Yes, sir.

Q. what is thia document, ma'am?

A. This is a sanple of a HCVA 1500 foom.

Q. Page 1.

A. Page 1. Pags 2 is a payment history for a

Q. And who is that veteran?
A. Michael Washington.
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Third page is the cperative report for a
procedure perfoomed on Michael at the endoscopic center,
The fourth page ia a spreadshest that I created that
provides a description of services and definitions of
what the modifiers on the claim form and the time
irdlicated on the ¢laim fom as well. Tha fifth page is
an overview, it's an expanded view of the claims history
from page 3.

Q.  OCkay. So the first page, this HCVA form is
not. filled cut; is that correct?

A. That's correct. )

Q. In this particular case were you able to
find the actnal form that was sutmitted on that claim?

A, No, we were not.

Q. Do you noorally get claim formg like this?

A. Yes, we do.

Q. Now you had said that the sucoeeding pages
of this exhibit though contain infonmotion that's in
your camputers that was basically inputted frem that
infaration fam?

A. That's correct, yes.

Q. Is that correct?

A. Yes, sir.

Q. So even though you don't have the actual
HCVA form yoxt have the information that was inputted

158

the procedurs?

A. Dr. Desai.

Q. Dipak Desai?

A. Dipak Desai, yes.

Q. Who wag the individual who perfomed the
anesthesia services?

A. Anesthesla was provided by Ronald Lakeman,
CR®A.

Q. What procedure was performed?

A. A colonoscopy.

Q. What was the procedure cate?

A, 2/25/2007.

Q. Now beside that infoumtion on the
cperative report, you mentioned on page 4 that this was
infommetion pertaining to this specific claim is that
correct? ’

A, Tnat's correct.

Q. What information 13 on that page?

A. The CT cocde which {s the procedure coda,
tha description of that code, the medifiers that the
provider billedt us with the anesthesia time and the
units billed. )

Q. Okay. I'tm going to display this for the
Grand Jury £o that we know what we're talking about as
we follow along.
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from the form?

A Absolutely, that's correct.

Q. Have you gane back and looked at this
informstion to sea if it conformed or if it matched this
cperative report that was provided as well?

A Yes, I have.

Q. Does {t?

A, Yes, it does, it does match.

Q. 1 notice on page 3 of this document there
s an oparative report fram the Endoscopy Center of

{ Scuthem Nevada; is that correct?

A. Yes.

Q. I'11 show it to you right here. And again
we're still locking for the record at Exhibit 44,

Is that a requirement fron the Vaterans
Mministration that they provide an operative report of
the procedure cone and the dates and times and all that
stuff assocciated with {t?

A. Yes, it's for continuity of care and to
volidate that the services were in fact rendered to a
particular patient, yes,

Q. Who was the information pertaining to on
that particular form?

A This is for the patient Michael Washington,

Q. Who was the doctor who actually perfommed

160

I'm golng to go back to page — we'll stact
off with page 1. And this is just, I think you said
just the blank —

A. It's the sarple fom, yes, sir.

qQ, Page 2. And I note that up in the left
hand corner, upper left hand comer is Michael
Washingten's name; is that correct?

A, That's correct.

Q. Wnat is the infommation on this form
showing us?

Al It 13 showing ug, the first enctry is the
surgical center that they billed for the services, for
the use of their facility, vender identified as
Endoscopic Center of Southern Mevada. The second entry
is the vendor, the Gastroenterolcgy Center, it is an
office call, the date of service is 2/1/08.

Q. And I think what I'd like to do is nove
down to the actual date for the procedure,

A. The /252

Q. Yes, the 7/25 date.

A. The highlighted 7/25/Q7 is the, 00810 is
the anesthesia code, .

0. For what?

A. Far the colonoscopy perfoomed on that day.

Q. Let's move to che next page. I know you've
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LAS VEGAS, NEVADA, THURSDAY, MAY 6, 2010

LI 2 AN

LisA BRENSKE,
having bean firzst duly sworn to faithfully
and accurately transcribe the following
procaedings to the best of har ability.

MR. STAUDAHER: On the record again in the
case of state of Nevada versus Dipak Kantilal Desai,
Ronald Emest Iakeman and Xeith H. Mathahs, grand jury
case nurber 098GI04%A through C.

ladies and gentlemen, as in the previous
presentations that have been before zhe Grand Jury I
have to tell you two things or I hawe to at least
discuss two issues with you, First of all for those of
you who were not kere during any porzion of the prior
vrooeedings it is incumbent upon you prior to
deliberating -~ and you will not be asked to deliverate
teday -~ but prior to deliderating in order to
deliberate all of you must have read all the
transcripes or been present for the entirety of the |
Grand Jury proceeding. Is that understood?

THE JURY MEMBERS: Yes.
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Q.  Would ywu consider him a micromanager of
the practice at all?

A. Yes.

Q. And you Xnow what I ;mean by that?

A. " He's ir every detail.

Q. Yes. Is that a fair assessment?

A, Yes.

Q. 1 amgoing to ask you same guestions about
e specific things. Was there ever a discussion, I'm
talking about specific discussions or commmications or
interactions with Dr. Desai on this, was there ever an
issue shout the use of alcohol wipes for exarple?

A, He would always tell me not to use so many
aleohol wipes or not to use another alaohol wipe.

Q.  What are you using them for, what's the
purpose?

A, If you're putting in an IV, you are going
to clean the patient's skin vigorously with an alcohol
wipe and if you're wiping off a port or a kottle or

samething,

Q.  So it was for aseptic technique
essentially? '

A. Yes,

Q.  Trying to prevent infection?
A. Trying to'pnevem: infection. Bacteria

n

zient.

Q. If I understand you correctly, just so I
know what these are for the Grand Jury, are they a
square-type pad that is plastic on one side and
absorbent on the other side?

A. Yes.

Q.  What was the issue related to those?

A.  Ee thought we were using too meny of those
so he would have sareone cut them in haif with the
scissors so he could use less.

Q. What abouz propofol, the drug?

A.  Well, I mean you krew that -- he would say
he didn't want you to use a lot, just saretimes he'd
tell you how much to use on each patient, but he didn't
want you to use a lot on each petient. You knew that
that was a cost issue.

Q.  Was there any issue about wasting that
drug?

A. I con't remenber him ever telling me to --
he would say don’t waste it but not to reuse it and if
he did, I don't know if anyone would listen to that,

Q.  Was there pressure not to waste the drug?

A, Yes.

Q. Now, did you feel comfartable if you were
in a room and let's say you had a 500C bostle of the
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Q.  He was saying you shouldn't use so many of
those?

A, Yes.

Q.  Are they big expensive items?

A.  That's what I said to him. I said it's
just penries. And I would laugh,

Q.  Did that seem to matter though?

A. Yo,
Q. To him?
A Yo

Q. ¥hat about rasks and gowns, things lixe
that?

A,  He would not like us using & lot of any
resks or gowns and there was one physician who tsed to
use them every time ard he would always —

Q. When you say "he", are you talking about
Dr. Desai?

A.  Dr. Desai would always kind of reprimang
him for that.

Q.  Are these gowns that would get stuff on
them like fecal raterial and things like that?

A, Yes, that's why that doctor used them.

Q. Wt abaut things called Clux?

A, Chux, blue pads that they put under the

drug and you hadn't done your five syringe thing that
you talked about and you drew up some and you never
re-entered the bottle, you use it on a patient and
gosh, there's 30 or 43CCs left, would you feel
comfortzble while he Was in the room discarding that?

A. o,

Q.  What would you do typically if you were in
a sitvatior: like that?

A If T had to disregard it I would do iz
after he ieft the room.

Q. Is that because you didn't want him to see
you discard it?

A, Yes.

Q. What about bite blocks?

A, Iritially when I worked there he would
reuse bite tlocks, I think they did the whole time, I
don't know if that ever changed, but they would wash
them or sterilize them, the techs would be in charge of
that. But they were reused,

Q. They would go into the room where tha
soopes were and be cleaned?

A, Washed, cleaned,

Q. And then what accut forceps, I'm talking
about disposabie typs forceps?

A.  Again during the first years of my
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didn't on an average?

A. I tried to keep the peace with him, I
tried not to, you know, go against what he said, He
was very intimidating ard he was brutal and he was just
a difficit pers:n to work with. But you try to &
your best and take care of the patients first and I
would say that that's what I tried to do. And that's
why T always didn't enjoy working there,

THE FOREPERSON: Lisa.
BY A JUROR:

Q. Vere you aware that CRWs are required to
be supervised by a medical doctor that is on site ard
available during procedires?

A, ¥ell, I believe there's scmething calied
captain of the ship doctring where the doctor in the
facility is ir charge, whether they were all MDs
perfoming the procedures, it's either an MD or a
surgecn and that I think satisfies that requirement.

Q.  And at this facility that you worked at as
a CRNA was there an MD anesthesiologist cn site
supervising the CRMAs?

A, No, not always. RActually I've worked in
other states and it's -- each state can have their own
rules regarding that and in California we could work
incependently, Of course like I said there is an MD

a3

pressure is dropping, then I can't give them more, even
if they are moving, Or if something — if their vital
signs are changing, then I can't give them more, tut in
those situations if I've made my assessrent that's why
T vanted to give the patlent more.

Q. You said then Jr. Desai, for exanple, is
the M) supervising you at this poirt, correct?

A, Right.

Q. Aud if the ¥D that's supervising you said
do not give a patient more oropofol, then since he's
the docter we should listen to the doctor or ~ because
he may have a medical reason, correct, other ihan cost?

A, Agein, if I'm the one that assessed the
patient and spent 50 nuch time with a preop intexrview
ad if I'm the one watching the patient during tha
procedure while he's watching the scope and the carers
and the video ard lookirg at the patient's colon, then
I'm the one -~ I'm there for the patient. I've rade my
assessrent. I'm in this pesition and I kave chis -~

M3, STAUDAHER: Iet me interrupt and asi
one additional follaw-up and maybe it'll help with
that.

BY MR. STAUDAHER:

Q. If you follow the advice and give

additional anesthetic, at that poirt does that mean the
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performing the procedure ir the room with you, but we
cculd wozk independently in California and in New York.
T don't know € the laws have changed since I've been
practicing there, but — and also in las Vegas.
Q.  So Dr. Desai, other than the cost of the

progofol, he may have a good reascn for not letting you -

inject a patient with more propofol, correct? There

could be redical reasons that he said do not infect the

patient?

A, Weli, I would never touch a patient, go
near a patient, put an IV in a patient without talking
to them, getting a history, finding out what
medications they're on, what underlying conditions that
they have, what diseases they have, how they've reacted
to anesthesia in the past.  take vital signs before
1'm monitoring them, during the procedure I at least
have oxygen tubing on them and I'm adrinistering oxygen
and I wouldn't — that’s what I've spent all thess
years learning and doing. S0 7 wouldn't be there
unless I wes taking all this into eccount before I
wanted to give a patient rore medication. And if a
patient is moving and they're corplaining and shey're
starting to speak and conpiain that sarething hurts,
I'n there as the patient's advocate and I am taking
into account all these conditions. If their blood

84

vatient Is going to be in the room longer?

A.  Yeah, it would take longer.

Q. 5o the patient's goirg to at least be
anesthetized to scme degree ard it'il take longer for
them to recover and leave the roaw; is that correct?

A.  Pefinitely. And I think that was why he
didn't want, 12 to give nore because it would take
longer and then time is money.

Q. Let's follow up with that. In the
‘ngtances when he.said he didn't want you to give more,
did he ever woice a medical reason for not doing that?

A, No, because -- no. If there vere medical
reasons :'d be sware of it too. If a patient is
debilitated or frail and, you knew, it's cliear you're
just going o give a little bit, but then I woulde't be
wanting to give the patient more in that case. I rean
I'm talzing aboct a healthy individual who is ciearly
uncanfortable.

BY A JURCR;

Q.  We can't read Or. Desai's mind to know
whether or waether or not that was the case, correct?

A, Yeah, I can't argue with chat statemert.
BY MR. STAUDAHER:

Q. let me follow up one last thing on that.
0id you ever see Dr. Desai himself give propofol to a
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Also present at the of the Grand :
pm a mcp?st Jury:
Deputy District Attormey

Pam Weckerly,
Deputy District Attormey

LAS VEGAS, NEVADA, MAY 13, 2010

b e s e s

LANETTE L. ANTCNACCI,
having been first. duly swom to faithfully
and accurately transcribe the following
proceedings to the best of her ability.

MR, STAJDAHER: Ladies and gentlemen of the
Grand Jury, my name is Michael Staudaher. I'm the
deputy district attormey, or cne of them, assignes to
prosecute the case of State of Nevada versus Dipak
Kantilal Desai, Ronald Ermest Lakeman and Xeith .
Mathahs. This is the continuation of the Grand Jury
presentation in Grand Jury case nurber 08GJO49A~C.
Fresent in the Grand Jury beside myself is chief ceputy
district attorrey in the Lback of the courtroam, if you
could please stand up and give your name for the record
and spell it for us.

MS. WECKEPLY: Hi. My name is Pam Weckerly
and I work for the District Attorney's Office as well.
W-E~C-K-E-R-L~-Y.

MR. STAUDAHER: And with that we'll call
our first witness. .

THE FCREPERSON: Would you raise your right
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that's pretty much the standard practica to do it
immediately after the procedure.

Q. We were talking about time frames. So how
much would that add? Because we were trying to narrow
down how much time a procedure takes. S0 you went
through the actual procegure. Now the paperwork part of
it {5 going to take another mimite or two for you to do
that part of the paperwork or how long do you think it
takes?

A. Probably two or three minutes to enter in
the data and to print it cut and do anymore tasks that
that patient needs to hawe. But the rate limiting step
between these procedures is not me generating the
report, it's the staff gatting the patfent out, cleaning
the room, and it takes at least eight minutes from when
the last patient left the rocm before the next patient
is gven allowed in the mm:seym.havetohave,
because of cur concerns regarding blood born
transmission of infections you need to meke sure that
all the syringes have been disposed of, that theya's
nothing left, there’s one last check of the room before
the next patient evan comes in to mzke absolutely
certain there isn‘t an inadvertent reuse of a syringe or
propofol or an instrurent or a biopsy forceps, and it
also helps to make sure we don't have any oconfugion with

51

recormended to reuse syringes, reuse needles, but we've
heard testimony where a 50, that you‘d te able to take
maybe five cifferent individual withdrewals and be able
to use those on individual patients. Would that be
scmething that you would recantend, would concern you,
what?

p. % I have seen in the hospital where
anesthesiologists will pre-load syringes and then use
those syringes throughout the day. They'l) have a whole
bag full of these syringes and then use it for the
patients throoghout the day. So that, yes, 1 have seen
that ckne.

Q. 1s that mare common in the hospital than a
cutpatient setting or is it the same?

A. I think it's the same, T have seen
anesthesiologists come to the facility with multiple
preloadad gyringes. Now you have to urderstand that
since this whole thing happensed we've sll changed our
protacols ard I think there has been a high sensitivity
towards, you know, these types of errors and mistakes so
that practice 1s no longer done even ir the hospital.

Lo X Teday?

A, Carrect. Bt it was comon to pre-load the
syringes, yes, I wuld say that was a cowon practice.

Q. Thank you.
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pathology specimens. 1f you start having a bunch of
different patient bottles ficating around people start
gatting confused. So everything is put away before the
next. patient is even allowed in the room and thera's, wa
push our staff to be as efficlent as possible but wa
can't gat it done less than eight mimtes. And that's
with two gquys. If it's only one technician it's going
to b a little longer. So tha baest you can do is eight
minutes from when the last patient left before the nexc
patient can even get in the room, So we have more than
enough time to do cur procadure and that's genarally, I
c&rpletewpm:exepuzt, I usually 9o in and talk
about the findings with the patient I had done before,
they're now fully recovered and can remerbar what I'm
talking about, and then by the time I'm done talking to
that patient I can return to the room and the naxt
patient i3 ready.

Q. méy. One other questien. In your
practice, your specific practice, do you hava CtRs-or
who does the anesthesia?

A. We have both CRNAs and anesthesiclogists,
Eighty percent of our procedures are dome by CR@s.

0.  #e've had same previous testinonies fram
them. Is it acceptable in your practice, say, we talked
about the 50 on the propofol, if, I Ynow it's noc

52

THE FOREPERSQN: RAny further questions?
BY A JUROR:

Q. We had testimomy that in same cases there
was, because of speed thers was a splatter, in pulling
oct the endoscope there might be same mess on the aprons
or on the floor or whatever. Is that common?

A. Yes, it is. You know these are dirty
procechires. A lot of the patlents have inadequate
preps. Yeah, I mean it’s fairly comon.

BY THE FOREPERSON:

0. I have a question about, a cauple questions
about the cognitive impact. You described how not only
the disease Hepatitis C can brxing on cognitive
deficlencias but also the side effects of sume of the
meds. Involving the meds, vhen they are finally off the
meds do their cognitive abilities return to previous
lavels?

A, Yes.

Q. Okay. Lf they are having the cognitive
deficiencies due to the toxins ia the blood can that be
corrected if they raspond to the medication?

A, Just as a point of clarification, tha only
time you see cognitive impaizment due to Hepatitis C,
not the treatmant, is either early on with an acute
Hepatitis C where the patients are dél.icims in the same

SXTRRES
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later that we would get cut,
Q. As far as the patients themsalves having

me, how 1long, when weuld thasa kind of end

during the cay?

A I don't remerber.

Q. To the best of your estimate or
recollection,

A. 4:00 or 4:30 maybe.

Q. But before S o'clock typically? The
patients I'm talking about.

A I'm not certain. I can't remenber. But if
Yyou want me to guess,

Q. Well, I'mrot asking you to guess per se.
But you worked there at the facility for a number of
months doing these procecdures; correct?

A. Years ago.

Q. I know, It was back in 2007,

A. Un-huh.

Q. And it spilled over into 2008.

A. Right.

Q. So a couple of years ago; ocorrect?
19 that right?

A. That's right.
Q. So the best of your recollection when you
wero getting off at the day, whether it was at 5 o'clock

47

A, No.

Q. Were you focused primarily on your
paperwork at that time?

Al That's right, yes.

Q. Who was the one in charge of the facilities
to the best of your knowledge?

A, Dr. Desai.

Q. Was he just one of the pecple in charge or
was he the quy that really called the shotg?

A, It was Dr. Desai-

Q. Was that mede pretty clear to you?

A, Yes.

Q. And you say that with emphasis. Who made
it clear t¢ you or did he. ever talk to you about this?

A. He did not talk to me about it, but it was
wvery camon knowledge that he was the one in chargs and
watch ot for him,

0. Wag there ever lssues that you came across
about wasting supplies or rather not wasting materials,
supplies, things like that?

A. Yes. .

Q. Was that general kncwledge a3 well that you
didn't want to do that kind of thing?

A. Yes,

Q. Was there a reason why?

[ O e b 2 e e e e
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or 6 o'clock, cbvlcusly the patients would be dons at
that potnt? ‘

A, Yas.

Q.  And they had been done basad on your
statement for abcut an hour; is that correct?

A. Yes.

Q.  And you said that sometimes you would get
off later in the day but typically it was mostly around
5 o'clock you thought; is that right?

A 1 beliave,

Q. Now let's go back to the propofol use. You
sai.dthatdezewe:etmmymsaw'itmvetmnmnto
room curing’ the end of the day if ane romm had some left
and the other roam still had patients going on; correct

A. Yes. .

Q. Bosids the fact that you didn't, I assume
you weren't looking to ses if these were full vials or
partial vials or anything like that?

A. That's correct, yes. )

Q. Did you ever see any propofol or any
syringes reused on patients in the procedure rooms whan
you ware there?

A, No.

Q. Were you looking at what was going on with
what the murse anesthetist may or may not be daing?
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A. I was told because it would make Dr. Desai
mad,

0. And ladles and gentlemen, I'm going to ask
you to disregard that statement. It was a hearsay
statefment at this point.

You didn'*t hear this from Dr. Desai I
agsume; correct?

A, I ¢id not.

Q. Was it general knowledge that you did not
want to though waste material arcund Dr. Desai?

A, At all.

Q. At all. Okay. Now can you think of any
specific ingtances of items that you Ynew that were, I
don't knew, sort of cost—cutting issues in the facility?

A. Yes.

Q. Can you tell us about those?

a. I was cautioned about the amount of tape
that I was using, to make sure that I didn't use any
more than necessary.

Q. Was that samething that would be of concern
to you if Dr. Desai happened to be there and you were
taping down an IV site for example?

A. Yeah. I just watched myself ail the time,
not just when he wag there becauss I had Leen told that.

Q. 30 your belief was that you had to watch

H
H
1
!
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three surgical trays, they'll have three units {n there,
Q 1 s00. 50 the noxt box over is line 24, it
looks like 3G Ls that carrect?

A. Correct.
Q. And 1t's entitled anesthasia time?
A, Correct.,

Q. what is the time in that wipdow?

A.  Thirty-one minutes.

Q. And then anything el$e rolated to that
lipe?

A, o,

Q. Mo i3 these an indication on this form,
and I'm going to zoam back out, as to where tha
procedure took place?

A, Yes, Box rutber 32 13 whera the sarvicesa
ware rendered which would be the Endoscopy Center of
Southem Navada.

Q. Located on 700 Shadow Lane?

A.  Oorrect.

Q. Does it indicate who the provider of the
services was?

A. It dees. Box 33 is the servicing physiclan
30 this would be, or the CRA in this case which was Ron
lakemen,

Q.  Now beside this form. is that the general

115

insurance cutpany.

A. Yes.

Q. Bill gets muamitted, they're the primary -
payer; correct?

A, Corroct.

Q. Thare souldn't be a secondary payer in that
case; 18 that righz?

A, That's correct,

Q. 1t that same person walked through the door
of & doctor and they had two difZerent insurances, maybe
thelr o4n frem thelr ewployment and maybe their
spousa’s, they were onvered under that policy as well,
and they had two jnsurance campanies paying for things
that needed to be done, would there b2 a primary and
secondary payer in that case?

A. There would, The easlest way I know to
erplain this, as an exarple my daughter hag two
{ngurances, one under me, one under her father. Ve
submit the claims under my insurance, my insurance pays,
the portion that my insuzance does rot pay hen gets
suonitted with our explanation of benefits under her
father's insurance and then they make a detemdnation of
vhat they're going to pay of that leftover. So that way
if we can get things covered at a hundred percent if
next be.
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infoomtion that is submitted to you Zor the claim?

A. Yos.

Q. So this doesn't indicate anywhera on here
that pagnent was actually made?

A Mo

Q. The thinga that we looked at, for emarple
the charges were in erzor or the minute time was in
error, would that be scmething that would kick out the
claim and not allew it to be pald if it w3y a problem?

A If we know it, es,

Q. Now let’'s talk about that for just a
minute, W#e'll get to the reimbursement amunt. Rut
befare wa go on and even get {nto the further cocuments
were YCu the primexy, yous company, wes it the primary
provider or primary insuzance payer on this particular
casa?

A, Yes, it was.

0. What is tha difference between a primary
Fayer and a secondary payer?

A.  The primary meyer is going to be the
insurance company that is initially responsible fer the
medical claimg that coma in. And generally thay will
pay either all or 8 portian thereof, the claim,

Q. 5o if T hawe, for exampla let's just take
the average person walks in and they have a single

116

Q. So in this particular case we have a 5560
charge: is that correct?

A.  Yes, that"s carrect,

a, 8o if trere {s t{wo payers In this
particular case, and we'll get to the actua) dollar
amount. in Just a morent, bt for illustration purpose
let's say your entity decided tc pay 5250 of that,

A. Okay.
c. You pay that amount of moncy?
A Correct.

¢.  7here would be, in this case it would be,
what, 200, no, $330 that had not been paid?

A, Correct.

Q.  So of tha $330 would that then get
suwmitzed to the second payer?

A Correct.

Q. . Ad then they would moke whatever payrent
they were going to Kaks on that amomnt?

A, Oorrack.

Q. And then the patient would be responsibie
for the remaxnder?

A. Coarrect.

Q. So in that case, is that what hagpened in
this particular case?

A. I do rot lnow what the secondary insurance .
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shows that if proper cleaning is not done that it is a
source of contamination, So we met with our Olyvpus
rep -- and when I say "we”, Tonya Rushing -- I
shouldn't say speaking for the company, but Tenya
Rushing and myself initially met with the Olympus rep
ard then Tonya Rushing established a contract with
Olympus to provide us with biopsy forceps and smares o
be set up as a par or set up for delivery, Svery
15%0 of the ronth we would get so many cases of these
supp_ies in which were all disposable biopsy forceps
and stuff,

Q. 5o the foroeps that you were talking to
him about, were those disposable ones that were being
reusery?

A.  Correct.

Q.  When yoa confronted him about that did he
ever say anything like okay, okay, anything iike that,
or make any kind of acknowledgment that he wouldn't o
it in the furare?

A, Itoldhim-- 1 said he cannot ask the
staff to reuse these instrumerts and that they will
come to me and alert me to this so to stop immdiately,
And when T informed the technician at that time teo,
with Katie Maley there also, was that the technician,
even if instructed to, to rot reuse it, to take it

that I've gained past my employment there ~-

Q. I amgoing to ask you not to go into that,
Just things that you directly chserved or that you knew
at the time.

A, Okay.

Q. Did you feel that cost was an issue with
Or. Desai as far as how nuch t_h'ir.gs cost or how ruch
roney was being spent on patient care or whatever in
the facility?

A, Yes.

Q. Would you classify Dr. Desai as beirg an
easy going person or demanding cr how?

A, Very demending. Very controliing.

G.  Intimidating a- all?

A, Very irtimidating.

Q. And I am not just talking about the staff,
to other physicians as well, did you ever notice that?

A. Yes,

Q.  Was there ever any issue of {rying to
flush propofol fram that liztle heplock that may have
gotten caught dewn there with saline syringes durirg
procedures?

A. Yes.

Q.  And was Desai invoived in that?

A, Dr, Desai and Jr. Mayyar.
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directly To the Sharps container and dispose of it
after the case,

Q. Sodid Desai at least ackiowledge that ne
wouldn't do this 3n the future?

M. That's vhat he said. Okay, ckay, I won't
do that,

Q.  Was that in relation to the bite blocks as
well? i
A, Correct,

Q. 5o you asked him about both of those
ltems?

A.  Correct.

Q. As far as the items themselves, whether
they be Chux or bite blocks or forcsps, was there a
general feeling that Desai was concerned about saving
money in the practice?

A, Absolutely,

Q. Was that part of the reason why you
believe or he told you that he wanted the cost
breakdown of what it actually cost for each partion of
the procedure? o

A. T really didn't question him as to why or
question why he was asking for it. I could assure that
he wes trying to do a cost breakdown. And through
experience now that I've gaired and knowledge and staff

36

Q. What do you mean by their involvement?

A,  Well, there was a discussion that they
were talking to the CRNAs asking them after the initlal
propofol administration to follow that with a saline
£lush.

Q. And was that instituted sort of across the
board or how did that go?

A, It was verbalized to the CRNRs by Dr.
Desai and Dr. Nayyar.

Q. So he was directly involved in that then?

A.  Correct. '

Q.  Let's move away from that for a moment. I
want to get into same issues of billing and anesthesia
records anc things like that. Did you have any
interaction with or deal with the anesthesia recovds
after procedures were done?

A, After the procedure was cmvpieted the (R®
would present the anesthesia record that they used
during the procedure to the nurse in the room.

Q- Would that b2 you If you were iz the roam?

A, I was ir the roam, yes.

Q. What would you do with: that?

A. I would take it and put it with the chart
and I would transfer the amount of medicaticn
administered during the prooecure ontc my record.
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' 71
business, if you don't £'n like it, then you know what,
it's ny company.  Get Katie, get Jeff and then they
would bring Katie in there, And most of the time he
would never really yell too much at Jeff, but mostly at
Katie because he always thought that she was txying to
spend money and she was the director of nursing.

Q.  So any time money was involved was Desal
involved?

A.  Oh, yeah.

Q. HNow, let's talk about money for a minute
and you've mentioned the (R@ acoount. Did you end up
yourself with a business related to billing for CRKA
anesthesia tire?

A, VYes, I did.

Q.  Can you tell us about how that happened
and how you got involved with it?

A.  Yes. Dr. Desai had a friend named Rebecca
Caty who had a billing corpany and he was very wnhappy
with the other two billing carpenies that we had prior
o Kealth Care Business Solutions being formed, he
came, he spoke to me, he said Rebecca knows how to do
anesthesia billing, this is what she does for Or, Nemec
and I want you and her to team up and develop a billing
company because he said he trusted me and he knew That
1 wenldn't cverlook stuff and make sure things didn’t

79

manager system and he had a billing manager named Ida
Hansen that would help me set it up and through his
medical manager -~ because we already had a medical
manager for the practices and for the endoscopies and
everything. So it was just set up as a differen: data
base in his system. Pnd in 20 days I found a little
two-roam place, hire¢ sawe billers, I hired Ida Hansen
to help teach them haw to bill and do the CRNA billing.
So yes, I did.

€. Had you ever done the billing yourself?
A, No.

Q. So you just ran the business or owmed it?
A, Yes.

Q. Now, typically on an aneschesia billing
business, I mean how do you make vour money?

A, We make it as a percentage of whatever we
collect,

C.  So if you collact a hundred del:ars on
sanething, you as the billing company get a percentace
of thaz? :

A, Correc:.

Q.  And what is the gereral parcentage?

. Iz can range — we started at 9 percen:, I
think we went up to 10 percent.

Q. Tell me how it works, For anesthesia,
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get missed, to start a billing conpany for that, And
5o iritially Rebecca and him made 3 contract, Fealth
Care Business was formed with Rebecca as 10 percent, me
as 90 percent and we just formed this billing oompany
ard it just went to her office where she already had
existing billers.

Q.  Sono the office whete it was dore, that
was your dusiness essentially, correct?

A, It was my business, Her enployees and her
location initially.

Q. You said initially., Did that change?

A.  Yes, it did.

Q. What happened?

A, About two years or a yw into it, I can't
remenber the exact dates, Rebecca emailed me, said that
she was going under scme styass, scme staffing issues
and she would no longer be sble to perfom the
anesthesia billing for Health Care Business Sclutions
CRMA acoounts.

Q.  And so did you take it over corpletely at
that point?

A, Tt took me about 20 days, 3J days because
I talked to Dr. Desai and he said you better find a
place, you vstter find enployees, I want you to finish
this billing, So he said that we could use his redical

8

le:'s talk about that.

A.  Specifically — because T still have that
congany. So specifically for Dr. Desai's account the
cash and everything would o to Dr. Desai's billing
office at his office at 700 Shadow Lane, Ida Hansen and
their billers would do all of the deposits of the
checks, copy all the EOBs and averything, bag them up.
I had employed a runner that would came to the office
and pick up the daily patchies, ocopies of the checks so
they car apply the checks to the accounts and chen at
the end of the month we would tally it our, he would
get a report of hos many charges, how many write-offs,
how fuch we collected. So if we collecteq a hundred
theusand dcllars and we got 10 percent of a hundred
thousand deliars.

Q.  So the office where this was cone, is this
where you kept your office?

k. Yes, I opened up mine pefore it was
Rebecca’s cffice over off of Sunset and then T opened a
litzie cne off of Smoke Ranch.

Q.  Soduring the day that's where you
typically would be?

k. No. I was at gastro.

Q.  They're not located rext to ead: other?

h.  Ch, no. Gastro was on 700 Shadow Lane and

g
i
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"
then we had six different locations and mire was just
over on 700.

Q.  So primarily where did you spend your
time?

A, During the days I always spent my time at
gastro.

0. Did you work for Desai at night as well?

A, If there was a party or a dinner or a P.R.
piece or public relations piece, yes.

Q.- So during the day if T wnderstand you
correctly your business is kind of running with the
peaple that you've staffed it with and you are at
Desai's clinics?

A,  Correct.

Q. Were you still doing the same type of joo
with Desai that you did before?

A.  Fromwhen I first injtially stacted?

Q.  No. After you became kind of the o<fice
person, the personal assistant, that kind of
individual,

A.  Yeah, I've always done that,

Q.  Soas {ar as the day to cay operations
have you ever done the billing yourself all the way
through frem start to finish from taking the anesthesia
record all the way through the forms to actually

83
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where he was talking about it or being talked to about
it?

A. 1 believe I was present when I think it.
was Jeff spoke to him about it.

C. ‘then that happened what was his response
or what did he do or say as & result of that?

A. I can't remember.

Q. Has he surprised or shocked by what they
were telling him?

A. No.

) C.  Did it have to do with the things that you
had mentioned or at least there was an acknowledgrent
that he understood or he acknowledged what they were
talking about?

A.  If I had to interpret facizl or whatever,
prooably. He knew everything chat wen: on.

Q. Now, with regard :c other charting issues
were there sver times when, for exanple, on the
aresthesia records and things that information was left
03f, start cixes, stop tires, vital sigrs, whatever it
was, on anesthesia records by the CRAS?

A, Yeah.

Q. What would happen to a chart with missirg
information?

B.  Youmean if we gor it at the billing
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billing it cut to getting the money back, have you ever
walked through that whole process yourself?

A. Ne, T don't have to,

-~ Q. So you enployed people to do that?

A.  Uh-huh,

Q. Now, let's talk about charting and
records, for exatple, in the practice asd I'm not
talking about at your business but within the
gastroenteroliogy center.

A, In the gastro or the endoscopy?

Q. We'll talk about each cne. Let's ralk
endoscopy first. Were you awaze at any time that there
was any kind of an issue with regard to precharting of
times on anesthesia records?

A,  Or anesthesia records, no.

Q, What about other records?

A, There was a time I want to say 2006 or
something Zike that that it was brought to my attention
by either a narse or savebody that the mursing — they
were doing precharting and I believe Jeff and Katie was
taken care of right away and ! believe that was done at
the direction of Or. Desai,

Q. Did you ever talk to him goout that issue?

A, Me directly I don't helieve so.

Q.  Were you present when that was discussed

84

office?

Q. Yes.

A, It would go back to the endoscopy center
the next day when the runner had to — because they
would crre every day, core over, they'd bring an
envelope and it would sey rissirg and it wouid be
highlighted and it would oc back downstairs or to
Jesert Springs, the front cffice of the endoscopy wnit
would prll the chary, give it to the (WA,

Q. Wuld you ever be directly involved in
that process?

A 1 could be.

Q.  As far as the actual handing the things to
the anesthesia people, the CRNAs?

k. Ch, yeah,

Q.  New, ¢id you ever direct them to fabricate
information on those charte?

Ao Mo,

Q. New, leb's talk about that for a minute.

| e talked about same of the precharting issues, that's

aot what I'm referring to at this point ar least with
regaxd to the nurses and Or. Cesai aid that
interaction. let's move forvard in time a little bit.
Do you remember the Rexford iawsuit?

k. Yes, L de.
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that drug?

A. I can't say that I'm aware of rhat.

Q.  After Dr. Desai had the stroke that
happened befare the cutbreak oocurred but there was a
second stroke that he had later on; do you recall char?

A, Yes.

Q. Iet's take it step by step. After the
clinics clased did you ever do any work for Dr. Desai?

A.  Ivas in charge — because we got
everybody — we closed down the clinics and we had a
satellite cffice over off of Redwood to finish closing
everything down, closing the vendors, everything that I
could possibly get closed down and go over to storage
and measwhile over at the Redwood Ida ard the billers
were still billing ard collecting whatever they
possibly could to pay the bills,

Q.  So how long did you continue to have same
association with Dr. Desai as far as his business is
concemed?

A I believe I was the last one to tie it all
. .

Q. hen did you finally leave?

A, Just 2009,

MR, STAUDAHER: I have nothing further
from this witness, ladies and gentlemen.

13

Q.  How did you feel about that, that you were
taking money in that regard?

A.  Truthfully I felt horrible. I mean the
vhole thing — I felt used if you want to know the
truth, I felt betrayed and I felt horrible. Not only
am I the administrator but I'm also a patient and so is
my family mewbers.

THE FOREPERSIN: Any other questions?

BY A JURR:

Q. Did you have any icea that you were
overbilling in the beginning till you got that meeting?

A, No, but I sheuid have, 1 should have.

THE FOREPERSON: Any other questions?

By law these proceedings are secret and
you are proaibited from disclosing to anyone anything
that has transpired before us, including evidence and
statements presented to the Grand Jury, any event
occurring or statement made in the presence of the
Grard Jury, and information cbzzined by the Grand Jury.

Failure to caiply with this agmnition is
a gross risdemeanor punishable by a ear in the Clark
County Detention Center and a $2,000.00 fire. In
additior, you may be held in ocontempt of court
punishable by an acdditional §500.00 fine and 25 days in
the Clark County Detention Center.
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THE FOREPERSON: Any questions?
BY A JURCR:

Q. When did you hire your first attorrey and
why?

A, Upon the inwestigation Mr. Charies Kelliy
actually was the gastroenterology center enployees
attomey but all the employees had been gore, Dr.
Desai gave me the money because he told me that I would
need a criminal attomey. So never being ia this
position before I hired Mr. Kelly.

© Q. With the money that Dr. D gave you?
A, Correct. He gave Mr, Kelly the recainer.
THE ECREPERSON: Any ocher questions?

Q.  How are billing corpanies paid?

A, All billing — I shouldn't say all. Most
billing companies get paid on a percentage of whatever
they collect for whatewer specialty cr practice. It
car vary from 5 to 10 depending an how old the accounts
are and scme -- I still have a conpany naw 5o I charge
higner for large amounts,

Q. So you benefited then fram having the time
element longer thus a higher billing than what was
actually done; is that correct?

A. Yes, sir.

104

Do you understand this adronizion?

THE WIINESS: Yes.

THE FOREPERSON: You ray be excusec.

MR, STAUDAHER: ILadies and gentlemen of
the Grand Jury, that concludes the presentation in this
case. At this point we are going :o take & brezk. 1
know that you have to redeliberate or we have to
deliberate on another matter that is unrelated to the
endesocpy case.  After that we can have a short break,
but T would ask you to review any infommaticn that you
need to have because we are going to submit it to you
Sor deliberation this evening. You can tell aie vhen I

.| care back from the break on the other matter whether or

not you need additicnal time. I don't vant to
shortchange anybody sc if there's any additional time
you need o review transcripts or any evidence ~ and 1
know you've done this in the past ~- but if you need
additional time we can put this off and let you
deliberate on another occasion. So at this point we
are going to go off the recoxd for you to ées® with the
other matter and then wa’ll be back on the record in
our case.

(Off the record from 4:35 to 5:17.;

MR, STRUDAHER: Back on the record i case
aumber 09BGJ049A “hrough C.
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LAS VEGAS, NEVADA, THURSDAY, MAY 10, 2012, 11:16 A.M.
* *x * % *

THE COURT: All right. We are -- and Dr. Desai is
present and we have a jdinder filed as well. And this is the
timelfor thé hearing on the habeas petition, as well as the
motion to dismiss. |

And I have viewed everything, and just'a couple of
preliminary comments, I guess,. which may or may not help to
focus and direct the arguments. I have read everything with
reépect to the issues as to the sufficiency of the evidence
that were raised by way of the petition., I believe that those
matters have to be raised by way of petition, and I'm
concerhed that, in fact, they are timé—barred.

With respect to the issues regardihg the pleading in
the amended indictment and the sufficiency of the notice and.
what have .you, I agree that those could be raised by way of a
motion to dismiss and so the Court is comfortable entertaining
argument on that.

However, as I said, in terms of sufficiency of the
evidence with respect to the presentation beforé the grand
jury, I think that that has to be raised.by way of petition,
and I don’'t see a justification for being outside the window
that the defense has given. So that’s where we are.

Mr. Wright, if you want to address the timing issue
as to the sufficiency you may do so. As I said, you know, I
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think you can raise the other claims by way of a motion to

dismiss and so I'm perfectly comfortable hearing and

" litigating that portion of your argument at this time.

" MR. WRIGHT: Okay. I'll -- I’ll start on the
timeliness or the time frame for the writ.
THE COURT: Right. Which, again, only, in my view,

concerns the evidence and the sufficiency there before the

grand jury.

MR. WRIGHT: Well, the --

THE COURT: Nét -- and obviously we can consider
that separatély as it goés to.the notice and whether or not
the State needs to amend, and if théy do need to amend,
whether or not they should be given.that opportunity. So
that’s a different issue and we certainly can look to the

transcript for that issue.

MR, WRIGHT: Okay. On the timeliness I think it was

just laid out and the Court can rule on it. I'm not going to

belabor it. The indictment, I think, was June 4th the way I

recall it. By June-22nd I had discussed with Mr. Staudaher an

extension of time to file a writ. And I talked to him June

22, 2010, I think, and he agreed to an extension of about 60

déys which I confirmed to him by email. And then on June 22nd

Dr. Desai was referred to competency court.
THE COURT: Right. And that --
MR. WRIGHT: And pursuant --
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THE COURT: -- stayed everything.

MR. WRIGHT: -- to statute, the way I read it,

“everything is suspended as to him.

THE COURT: And I agree.

MR. WRIGHT: Okay. And then he remained in
competency éourt, oh -- or -- or he remained suspended, for
lack of a better word, the proceedings against him until he
was adjudicated competent. .That was February 2nd, I think,
this year.

THE COURT: Right.

MR. WRIGHT: And then, to me, if you add the 60 days

that was agreed to end of February 2nd because he was

unavailable, and then I came before this Court, I think around
March 2nd, or March, it took a month. Judge Mosley retired =--

THE‘COURT: Right.

MR. WRIGHT: -- and it was reassigned. And I told
the Court I'd be filing writs and motions to this mess because
théy had not been filed in a couple of weeks; and I filed it-
in a couple of weeks. S0 I -- and -- and I raised it with
Judge Mosley on a couple of occasions just to confirm that I
wasn’t doiné the writ and everything was stayed as to Dr.
Desai. |

THE COURT: Are you saying you confirmed it with
Judge Mosley that you didn‘’t have an obligation to count the
days from the time Dr. Désai was returned from mental heélth
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court -- I'm sorry, was found competent?

Because I would count that that would be the date
that we would start counting, regardless of thé fact that
Judge Mosley was retiring and you knew the case had to be
assigned because régardléss of where the case was assigned,
you knew that you were going to be filing a writ.

So, to me, you look to the day that Dr. Desai was
found -- when the case again begins, for lack of a better’
word, when Dr, Desai is found to be competent even though you
knew Judge Mosley wouldn’t be hearing it. To me, that has no
impact on the timing. You agree?

MR. WRIGHT: Yeah.

THE COURT: Okay. All right. So basically what
you’re saying is you started counting the 60 days and you felt
that the 60 days would begin anew based on your discussions
with.Mr. Staudaher. Is that essentially what you’re saying?

MR. WRIGHT: Correct. When I spoke with him I said
about 60 days.‘ That’s what I said in my email. He agreed
with that and he says he wouldn’t be a stickler about it.

THE COURT: Mr. Staudaher, do you want to respond on
the --

MR. STAUDAHER: Certainly, Your Honor.

THE COURT: -- timing issﬁe?

MR. STAUDAHER: On the timing issue. To -- to a
large degree he is correct that back then he had asked me
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early on for some additional time. I'agreed to that. I said
I wouldn’t -- I wouldn’t be -~ you knpw, give him a hard time
about that.

However, what he failed to mehtion is that we were
in court when he raised the issue of staying the entire case.
And I -- it was the State’s position at that time that even
though he -- or Dr. Desai was going to go up to Lake’s
Crossing potentially, orlat least we wefe going to shift it
over to éompetency court before that ever was contemplated,
that that was not a reason to stay a determination of whether
or not there was probable cause at the grand jury.

I made it very clear that at that point that I felt
that we should be going fofwafd.' I did not extend any
additional 60-day window or say that he could then have his 60
days start when he returned once a determination was made in
competency court. At that peint I felt that we should go
forward.

He was successful before Judge Mosley in having the
entirety of the case stayed, but I don’t think there was any
question that I wanted it to move forward within that window
and that‘I wasn’f sa&ing that I would give him two years and
then give him another 60 days or 70 days or whatever he
wanted.

After Dr. Desai was returned from Lake’s Crossing,
he never contacted me again to ask me for any extension or to
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have a specific date by which he -- he could reply. I would
not at that time granted that given the time period in
question that we had gone through up to that point and at
least where we had been in the case.

So I think that he is correct at the time that

.things started that .there was an offer of an extension for a

period of time, but that long expired and ceftainly I believe
he was aware of it in court when we discussed the matﬁer.

THE COURT: All right.

Mr. Wright, anything else on that point?

MR. WRIGHT: No.

THE COURT: All right. It seems to me that given
the history of the case and the fact that there was no further
communication between the defense and the State when Dr. Deéai
was returned from competency court granting another extension
of 60 days, and based on the fact that an objection had been
made by the State in front of Judge Mosley and the State had
indicated their desire to go forward with adjudicating ﬁhe
issue of the sufficiency of the evidence and the presentation
before the grand jury, it seems to me that at thét point it
would’ve been clear that the time started rﬁnning, the 21 days
from the time that Dr. Desai was returned and found to be
competent in front of Judge Mosley.

And we’re not talking about a week of time here,
just a few days difference. It was a relatively substantial
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amohnt of time between when thevwrit was filed aﬁd -- it's not
one or two days or three days is what the Court’s sayiﬁg. So

I think that in view of the history of the case as I |
undérstand it, it seems that you largely agree on what
happened.

I think it is time-barred as to, again, the one
issue that would’ve had to be raised by petition. =~ With
respect to the other issues, as I said at the outset, you can
bring those by way of a motion to dismisé at any time. So the
Court is perfectly comfortable hearing thosé issues and
entertaining argument and ruling on that today.

MR. WRIGHT: Okay.

THE COURT: All right? So you may prdceed, this
being your motion,

MR. WRIGHT: Okay. Going forward it really doesn’t
change my motion. I mean, because the State, as I read their

reply, concedes that -- talking about the criminal negligence

.counts, that the only two there was evidence of would be

number one and number two, and the other five allegations
there was no evidence of.

THE COURT: Right. And that’s -~ I guess I had a
question for the State. I mean, it -- and I'm sorry to cut
you off, but -- and I -- I think I alluded to this when we
were first'in here on this on the charging. It seemea pretty
clear that it was the use of the propofol that led to the
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infection and that was the.theory'and everything.

| So why in the charging document -are we getting into
all of these other things? I mean, wasn’t the State pretty
much aware of what the theory of transmission was? And so why
are we adding all of these other things to potentially create
confusion?

MR. STAUDAHER: 1It’'s not -- the reason that the
other areas were added, Your Honor, is not to create confusion
specifically, but because --

THE COURT: Well, I know that wasn’t the intent, but
I think that may be the result.

MR. STAUDAHER: Well --

THE COURT: And I --

MR. STAUDAHER: -- in a large part I will tell the
Court that predominantly we believe the mode of transmission
in this case came through the syringes, needleé, propofol,
that -- that mode. We believe there’s support fbr that.
That’s what the conclusions of the CDC were.

However, in going through the case beforehand,
the -- how the case was at least initially brought to
authorities and how the case was actually investigated
thereafter, there were other areas of potential transmission
that the CDC and the health disfrict investigated.

Now, they concluded at the time that those were not
valid means of transmission because it did not cover all of
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the patients in question. The issue is whether or not some of
the -- séme of the patients, I think, at least from the
defense, because there Has been a telegraphing at some point
early on of where the defense would be from the civil side of
things.

And part of it was, hey, look, it wash't the
propofol, it was these other forms of transmission. 2And
because they were the other forms of transmission, despite
what the health district said, we think we can prove that.
This all came from essentially the civil -- civil litigation
that’s going on.

THE COURT: Right. Because obviously the drug
manufacturers who are involved in --

MR. STAUDAHER: Correct.

THE COURT: -- trying the cases that have gone to
trial in the civil arena are going to say that because, you
knoﬁ, they’re going to try to deflect transmission away from
anything involving the propofol.

MR. STAUDAHER: Correct. And so because there were
other areas tested or other potential areas of transmisSidn,
all of it goes to the underlying conduct and how the pressure

under all these actors were playing at the time, how they were

‘affected and how they treated patients and the -- and the

‘mechanism, the sort of cattle car mentality that was going on

within the clinic relates to those other areas that were

JRP TRANSCRIPTION
10

0369



W N

o NN o s

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

potential;

And because there were other potential modes of
transmission that were actually investigated, that were used
as a defense, that we believe that regardless of what it ends
up being, we-think we know which one it is and we think we can
prove that.

But if the defensé was successful at arguing that,
hey,lit was not this, it was another method, it does Hot
negate the fact that the reason that we’re here is because of
what was going on in Qeneral in the eclinic, and that’s where
the racketeering charge comes in. It was an economic
motivation to do things within the clinic to make.money at the
expense of the -- of the insurance companies and that the
result was harm to the patienfs, which was foreseeable.

So in this instance those alternatives are pled
because they are -- they are essentialiy putting the defense
on notice that, hey, look, this is what we think it is, but if
you believe and if you thinkvyou’re going to try and confuse
the jury by arguiﬁg it’s something else, you’re on notice that
ény one of these things, it doesn’t matter which one it is, we

don’t have to prove one or the other specifically, we Jjust

"have to prove one, that you’re on notice of each one that we

think is proper.
THE COURT: I mean, I guess one of the things, you
know, the defense has to be prepared to defend --
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MR. STAUDAHER: Certainly.

THE COURT: -- against all of these things. And in
each of the criminal neglect counts you’re talking about
different patients. And so, you know, it iooks like, well,
it’s -- the syringes in everything.and/or the needles, but
then are you also saying, well, for everYbody it could’ve been

the forceps or it could’ve been the bit blocks as well? Or

what -- what is the State saying?

MR. STAUDAHER: Well, again --

THE COURT: You know what I'm saying? Because, you
know, maybe you could>have na;rowed it down according to each
patient. Well, in this patient forceps were used, in this
patient, you know, a bit block was used in addition. Do you
undersﬁand what I'm aéking?

MR. STAUDAHER: Exactly. It’'s -- it'sbnot just that
we’re saying that in every‘single patient all of those things
happened. Obviously they did not.

THE COURT: Right. .

MR. STAUDAHER: But in -- in a sense every patient
that comes through, séme of them had some of those things
added to them and some of them did not.

However, putting -- the purpose of the charging
document is to put the defense on notice of the potential
areas ﬁhat the State may try fo bring forth evidence to -
support the -- the elements of the crimes charged and the
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factual averments that we put in to show that is to put them
on notice of things that they might have to defend, not just
with one patient, but with-multiple patients. Clearly a bit
block was not used on a person who just had a colonoscopy.

THE COURT: Right.

MR. STAUDAHER: But one who used —-- who had an upper
endoscopy and a colcnoscopy or just an upper endoscopy had a .
bite block used. -It’s to put those patients on notice, or not
the patients, but the defendant on notice of what he is
potentially exposed to as far as the facfual basis under which

the State intends to prove the elements of the crimes charged.

Not specifically saying that this particular
method -- and that;s why, Your Honor, even in -~ I know that
counsel has an argument about the methods unknown for the --
as a —-—- as an averment, so to speak. Although, the Supreme
Court haé said in éertain instances, and we believe thisvis
one of those, where that is appropriate you can do that.
That’s not an end all for the State. I mean, if the Court
felt that that was something that needed to be withdrawn or
struck, we don’t have an opposition to that necessarily.

The issue is to put them on notice that we believe
essentially that the environment that was essentially put
forth by this man with his staff in this pafticular case
caused the harm and that these are the things that are
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essentially the facts that go to support that. This whole

mentality of action and harm against the patients which

resulted -- which the harm which resulted was due to what they

were doing in the clinic and why.

THE COURT: All right. Thank you.

Mr. Wright?

MR. WRIGHT: Yes, Your Honor. I -- I think his
explanation explains the deficiency in the indictment about
leaving them -- allowing them to switch theories as the case
evolves. Either thgy -- they -- and I say they, the grand
jury found somethin§ happenéd, and that is their case, meaning
the grand jury’s, and that is the limits of the case or they
don't.

vae never heard of the theory where the State is
saying I don’'t have evidence to support certain allegations,
but in the events it pops up or ﬁhe defense cbntends it, I'm
going to throw it into the indictment anyway even though we
contend it didn’t occur that way.

That’s like I'm charged with murder and they’re
going to séy but if this guy is going to say someone else did
it, I'm going to charge him with aiding and abetting even
though there'é no evidence of that.

THE COURT: Well, I don’t think that’s what the
State is saying. I think what the State is conceding is they
used sort.of -- I don’t Qant to say stock language, but they
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used the same pleading language for each patiént even though
they recognized that some patients, by way Qf whatever
procedure was performed wouldn’t have had .all of the same
toois. |

But it’é their -- and they kind of expect that
everybody would be of a mutual understanding as to that
because for certain,procedures, such. as a colonoscopy, you’re
going to be using 'different -- you’re not going to use a bite
block as Mr. Staudaher pointed out just a moment ago.

MR. WRIGHT: All of them were colonoscopies.

THE COURT: I'm sorry?

MR. WRIGHT: All of them wefe colonoscopies.

MR. STAUDAHER: Actually, some patients had --

THE COURT: Dual.

MR. STAUDAHER: ~-- upper endoscopies as well.

MR. WﬁIGHT: One the day before where it wasn’t a
transmission.

THE COURT: .Well, in any event, so I don’t -- I
think that’s what, you know, he’s sayihg. And he’s cbnceding
that, well,vthey could’ve maybe pled ﬁhis in a tighter fashion
in terms of only referring to those instrumentalities that
were actually used on specific patients. But I don’t think
they’re saying they willy-nilly are going to be changing their
theory. '

And I think what the State is saying is that there
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was a —-- according to them there was a pattern in practice of
insufficient sterilization and negligent thingsvregarding not
just the vials, but regafdiné forceps and the bite blotks and
other things in this as part of a money saving scheme, if you
will.

‘Is that essentially, Mr. Staudaher, your argument?

MR. STAUDAHER: It is, Your Honor. It goes -- it’s
not just to say that the -- that thelactual negligent act was
a specific act of -- of propofol reuse or needle reuse or
syringe reuse or bite block reuse or whatever.

It’s to say that the reason under the negligence
portion of this that we have a transmission céused by, let’s
say, the propofol in this case, that the reason that that’s
such an issue is because of all of this other action that was
going on within the clinic that essentially set up a
circumstance by which that would’ve happened.

And it shows essentially giving the defense notice
that we're going to -- we intend to raise these other issues

to show what the atmosphere was, what the actions and

inactions that were taken by their staff were which all led to

what happened to these patients, and that this man, Desai,
orchestrated and, through his nurses that are charged in this
case, actually caused harm to those patients.

THE COURT: I think what they're trying to say, Mr.
Wright, is that it’s a part of a pattern in practice of
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neglect of, you know,

standard procedures that cut across

patients and -- and that that’s what this is all evidence of.

That it wasn’t an isolated thing, that this was, as Mr.

Staudaher said, the atmosphere and the pattern and the

practice of -- of essentially neglecting sanitary procedures

and -- and their standard of care and what they needed to do

to preclude transmission from patient to patient.

Is that what you’re saying, Mr. Staudaher?

MR. STAUDAHER: Yes, Your Honor, and I think --

THE COURT: All right.

MR. STAUDAHER: -- that’s a fair characterization.

THE COURT: I'm sorry?

MR. STAUDAHER: I think that’s a fair
characterization.

THE COURT: All right. Mr. Stau -- I'm sorry, Mr.

Wright, continue.

things --

MR.

THE

MR.
THE
MR.
THE
MR.

admissibility

WRIGHT:
COURT:
WRIGHT:
COURT:
WRIGHT:
COURT:

WRIGHT:

I just tried to focus on some of the

Okay.
~- the Court --

Well, we aren’t arguing --
~-- noted. Yes.

I'm sorry.
Go ahead.

We aren’t arguing about the

of evidence by which -~
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THE COURT: No, I understand.

MR. WRIGHT: ~- they may prove their case. We’re
arguing about -~ I mean, to me, the -- the entire.case.falls
on one sentence of 173.075. The indictment.must be a plain,
concise, and definite written statement of the essential facts
constituting the offense charged. What does definite meané.
Clearly defined, precise, having fixed limits, and certain.

‘If -~ if you read count one, start with it, the
racketeering indictment, see if that is a definite fixed

céertain giving notice as to what the two predicate acts .are

"within that 35-month period. There has to be two predicate

acts, they have to be pled, that means by element, like one of
the elements of -- of [indecipherable] under false pretenses
is in excess of $250. The element isn’t-even pled.

And then if the elements were pled in count one, you
then have to allege the facts definitely, what date, what
patient, what amount of money. Not during 35 months there
were two. And I'm being genérous by saying I'm relying on
their response to presume that .the two.predicate acts were
obtaining money-under false:pretenses and insurance fraud. I
don’t see that in that indictment.

That’s not a plain, concise statement of the
elements of a RICO count with the two predicate acts pled out
and it is not a definite statement, meaning precise, limiting,
giving me notice of which billing, which patient. We are
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speculating in here. The Court and the State have been
spgculating about which the grand jury found. It isn’'t --

THE COURT: I haven’t speculated about anything, Mr.
ﬁright. '

MR. WRIGHT: I thought when you were saying I think
fhe State is saying this or fhat -

THE COURT: Oh, I'm saying the State is saying --

MR. WRIGHT: That’s --

THE COURT: ~-- that Mr. Staudaher’s --
MR. WRIGHT: -- speculating to me.
THE COURT: -- argument are =-- no, I'm saying let me

make sure I understand the State’s argument.

MR. WRIGHT: Okay. |

THE COURT: I -- I already said I'm not -- you know,
in terms of, again, the evidence for each count( I've already-
said, you know, with respect to whether or nof the counts can
be amended, that’s something we need to consider. With
respect to whether or not the proof was sufficient, that’s --
I've already found that to be time-barred. So I haven’t said
anything to indicate -~

MR. WRIGHT: Okay.

THE COURT: -- that I'm speculating as to what the
grand jury found or didn't find. What I'm saying is I
understand what Mr. Staudaher --

MR. WRIGHT: Okay.
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THE COURT; -- and the.State’s argument is, that
they are pleading this as part of an overall pattern and
practice to show negligent care of these patients that
resulted in the infection and that’s why they’ve pled it the
way they have.

MR. WRICHT: Okay. I -- I withdraw the speculating
of the Court.

In count one, by necessity one would have to
speculate as to what the -- which predicate acts offenses they
are talking about, which patient, which billing, which amount

of money, which is over $250, which one do I -- which am I

" defending against?

THE COURT: Well, Mr. Wright, isn’t it fair to
assume that the insurance fraud is -all of the counts that are
pled in the indictment? Because you can read the indictment
as a whole. And, you know, to me --

MR. WRIGHT: Only if you —-

THE COURT: -- it’s pretty clearly referring to
counts two, count five of insurance fraud that do set that
out.

MR.  WRIGHT: Well, then why does it say for 35
months when those all occurred on two specific dates? And
you’re telling me what you’re sure the grand jﬁry found when
they didn’t incorporate by reference any other count.

THE COURT: Well, Mr. Wright --
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MR. WRIGHT: I don’t know.

THE COURT: ~- what I'm telling you is what I think
a reasonable person reading this indictment would believe
they’re talking about for insurance fraud, that they’re
talking about the insurance fraud counts that have actually
been pled here.

To me, a reasonable person looking at this would
say, well, okay,; they’re saying that the pattern and practice
of RICO is insurance fraud. So what insurance fraud are we
talking abqut? It’'s the insurance fraud that’s pled actually
here‘in the indictment in the subsequent pages.

I don’t think I need to infer anything about what
the grand jury may or may not have thoﬁght. I think, you
know, again, a reasonable person reading this, to me, that’s
what that -- that would mean and suggest.

‘ MR. WRIGHT: Well, if that’s what it means and
suggests undér 173.075 they’re supposed to incorporate by
reference. Because each count stands on its own unless it is
incorporated. You’re to take this and lay out 28 counts as 28
separate indictments unless I incofporate by reference the
other counts, and I'm alloﬁed to do that if I plead it. And
it has not been pled and the grand jﬁry did not so find.

When we -- when we go to -- when I start --

THE COURT: Well, Mr. Wright, certainly you’re not
suggesting that in the insurance fraud that, well, maybe it’s
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d counts five, but not, you know, a subsequent

t - 12 of insurance fraud. I mean, to me, it

know, whatever count ~-- whatever insurance fraud
WRIGHT: Read -- read count one to the exclusion
counts --

COURT: ©No, I understand what you’re saying.

WRIGHT: Okay.
COURT: It doesn’t —--

WRIGHT: And then what —-—

COURT: -- specifically say --
WRIGHT: -- am I to conclude?
COURT: -- as more specifically alleged'in count

or instance.

WRIGHT: Correct.

COURT: . It clearly --

WRIGHT: That’s what you’re allowed to plead.

COURT: It clearly does not say that. You’re

WRIGHT: Okéy. Right. I understand it’s 35
time frame in the racketeering count. And S0
-— I read that and -- and I've read it over and
start taking any indictment and dissect it by the
try to figure out what is my client charged wifh
because they have charged'in this principal,

JRP TRANSCRIPTION
22

NP

0381



14
15
16
17
18
19
20
21
22
23
24
25

accomplice, aider and abettor, liability, plus conspirator.
Which is he.and what act am I defending against in count one?

And so in count one is Dr. Desai the principal,
aider and abettor, cdnspirator, and what did he do, on which
acts for the two predicate acts? Two that I have to have
notice of and should’ve been pled in -— in the racketeering
count. I don’t know whét they are and I can’t find any way of
learning it.

And I'm supposed to -- this is a pretrial motion to
dismiss indictment. I'm not even to look at the grand jury
transcript to learn it because that’s irrelevant. 1It’s either
on the face of the pleading or it isn’t, and I don’t see it.

When I move to the 14 criminal negligence counts,

I -- I have the same problem manifestly when I charted out,

figuring out, okay, take a criminal negligence, a given

patient on a given date, and the criminal negligence means I

had to have done some act, me, meaning the defendant, and it
had to have been negligent to such a degree that it’s beyond
the pale of what an ordinary person would do in the
circumstances and I.was conscious of all of that and
consciously disregard it knowing there was a risk of life
anyway. I mean, that’s essentially what the offenses are.

And so I think, okay, what -- whaf did Dr. Desai do?
If you start with count four} is he a principal? I mean,
because éomeone has to be a principal if there’s aiders and
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abettors. You cannot have an aider and abettor without a
principal. The principal need not be convicted. He could've
died or he could’ye been unknown. Or unless it’s a corporaté
entity where you can mix and match the elements, you have to
have a principal.

I read count four and try to figure out who’s the
principal the State is alleging in there? Is it Mr. Lakeman,.
Mr. Mathahs, and Dr. Desai is an aider and abettor? That’s
whaf_Ms. Weckerly in her response, the return to the
pleadings, said we’re contending that Mathahs, the way I read
the response, and Lakeman injected the propofol, double --
double dipping of the vial, and that was the proximate cause,
and Dr. Desai is an aider and abettdr.

The amazing part is I had read count four over and
over and there -- the State is doing in their response exactly
what they’re prohibited from doing in an indefinite
indictment. They are changing theories from what the grand
jury found. If you read the indictment, count four of the
acts, that the negligent acts are all listed.

And trying to figure out who is the principal, who
is the aider and abetter, I think we ended up understanding
that only -~ I'm on page 8 of my petition. I mean, on page 8
I.laid out the eight acts of negligence that came out of count
four. And so I -- I think the State conceded that there was
only.evidence on number one and number two, and not three
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through seven, and of course eight is the mystery one.

But if I read one and ﬁwo, and the way I had read
it, the act isn’t injecting propofol. The only éct alleged is
directly or indirectly instructing employees to do it, or
number two, creating an.employment envirénmént where they were
pressured to do it. Okay. That’s what the grand jury alleges
is the offense, the negligent act.

Well, who would’/ve instructed employees or.created
the environment? I thought they were alleging Dr. Desai was
the principal, they, meaning the grand jury, and then '
instructed or had created this negligent environment and
Lakeman and Mathahs were aiders and abettors.

| But now the state in their response say, no,
we're -- we’'re charging injectién by Mathahs and Lakeman and
aiding and abetting by Desai. In a criminal medical
negligence, neglect of patients counts, there is no act
alleged of injection of the propofol, nowhere in the eight
unless that’s one of the unknown methods.

And the whole purpose of having a definite certain
indictment so I know if I’h defending an aider and abettor or
a conspirator or a pfincipal, it’s so that they can’t waffle
and switcﬁ theories.and so that I can prepare to defend the
case. I read fhis over and over} these counts, and I can’t
determine the -- I think I can determine the acts the State is
now contending, meaning the -- the two propofol allegations}
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and the others were -- I don’t even know what you’d call them.
Accusations for which the evidence refuted them is
what those accusations are. But then when you get to the
catchall unknown means, I mean, that's impossible to me on a
criminal negligeﬁce count because a crimihal negligence is
saying you, Mr. Defendant, engaged in a negligent act which
you knew you were doing that act, knew it was beyond the pale
of standard practice, and you were able to reasonably foresee
that death could come from it and you did that unknown act.
How - how can you defend that? How can the State
bring a case of unknown act? How -- how do we know what the
grand jury found? By reading the indictment. And so they

found an unknown act. Where did they find one and two, or

"number sik? This goes to the issue of trying to salvage this

indefinite pleading.
Can we simply read the -- ask the State what —— what

do you all really intend to do, and strike things as

vsurplusage? Not without going back to the grand jury.

That’é -~ that’s what the case is. Once —-- once the State
opted to go and present the-case to the grand jury, that was
their choice. They could’ve done it by prelim. We could've
argued about it in justice court. The court could’ve said I
find this, this, this, and this, bind it over and that’s the
information.

But they went the grand jury route. They don't get

JRP TRANSCRIPTION
26

0385



Bw N

A W\

10
11
12
13
14
15
16
17
18
19

20

21
22
23
24
25

to change the document.- This isn’t an issue of erroneous
omission of a citation which we can correct by amendment under
paragraph three of 175 - or 173.075. That -- in fact, the
indictment we have is an amended indictment because it was
amended becausé of -- properly because of mis-—- either date
or citation or something.

THE COURT: Right.

MR. WRIGHT: But on those negligence counts, I -- I
don’t know how. 1If this was an information, different story.
But this is a grand jury indictment and are Nevada‘Supreme
Court cases, just like the U.S. Supreme Court cases, due
process, the right, to me, have the case specifically,
definitively pled, and then only tried on'what the grand jury
found and to be locked into that.

And this idea that we don’t want to.get.locked in so
we’re just going to throw everything in, plus unknown, and if
something pops up during the trial, then that’s what we’ll
utilize, that violateé due process. And in my opinion, one
plus the -- count one blus‘the 14 counts of criminal

negligence are defiéient, and I can‘t even tell if I'm an

“aider and abettor or principal or conspirator.

Thank you, Your Honor.

THE COURT: All right. State?

MR. STAUDAHER: TI’ll go back in, I think, the order
that Mr. Wright had some of his arguments. The first one
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related to the racketeering if you do go to count one, and I
will concede that there is not relation back to the specific
counts. - I think that that is certainly something that counsel
is correct on. The Court has even pointed fhat out.

However, on -- if the Court goes to the second page
of the indictment, which is the racketeering count, on both
lines 13 and 14 the State does specifically put in that
racketeering count the two predicate crimes that we’re talking
about, insurance fraud and obtaining money under false
pretenses.

Clearly from the indictment as a whole, the actual
obtaining money under false pretenses and insurance fraud that
are referred to in the racketeering count are the ones that
were pled. Certainly at this point, if the Court and counsel
wishes to, we can certainly move to ameﬁd to refer back to the
specific ones that we’re referring to, but it’s not to say
that they were not included in here.

In éddition, on page, I believe it is 25 of the
return by the State, the actual transcript of the testimony --
or of the instruction to the grand jury pertaining to the
predicate crimes and the racketeering count is laid out.

It is, I believe, completely clear from that fhat
the grand jury had to, as a first step in even makihg a
determination as to whether they were going to consider
racketeering as a possibility, that they had to find, one,
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that there were two acts, separate acts, meaning an obtaining
money under false pretenses or a racketeering or an insurance
fraud act, that we had shown them evidence of those or

multiple acts of, one, insurance fraud, or two, obtaining

‘money under false pretenses or combinations thereof.

If, and only if, those factual information -- or

that factual information came before the grand jury and they

"found that there was probable cause on those two specific

predicate crimes did they ever even get to the analysis of the
racketeering. And clearly they’re instructed on that not
once, not twice, but multiple times and throughout the
entirety of the presentation. At almost every instance, and
there were multiple presentationéj

As I -- as I think the Court is aware, they’re -~
the grand jury is asked specifically about any questions they
have regarding the racketeering accounts, regarding the law,
regérding anything that was presented to them. They were
provided with the entirety of the statutes, of each one of.the
charged statutes in this case, as well as'had specific
instruction on them, and not only were those specific
enumerated crimes listed in the racketeering account, but they

were directly, specifically instructed on finding -- of

findings of those two crimes before they could even get to the

racketeering account.
Now, with regard to whether or not Dr. Desail is a
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principle or an aider and abettor or conspirator, he’s all of
those. It depends on what aspect of the case you’re talking
about.

I mean, the fact that he is potentially directing
someone to then tell staff to do a certain act or emails are
sent out or saying that they“aré going tb get the times for
various anesthesia record times and other things by taking a
certain time, subtracting certain number of minutes to get to
the next tiﬁe, adding é certain number of minutes to get to
the next time in a memo form in his practice, even if he was
not the one who actually physically ofﬁered that, does not
mean that he ‘is not involved in the process. -

He is the one who was running the show. He was the
one who was directing certain people. The fact that we have a
nurse or someone down in the trenches actually doing a
procedure who may or may not have heard him come in and
directly claim we’re going to commi£ fraud tdday, I want you
to reuse propofol today on that particular occasion doesn’t
mean that, one, it didn’t happen earlier, or, two, didn’t
happen through other people.

He is an aider and abettor, he is a principal, he is
a conspirator in these crimes. And the reason that all three
are alleged is because we are required to do so if we are
going to proceed under one or_more‘of those theories.

His crimes are not clean crimes in the sense ~- and
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when I say that, his crimes are not something where he walks
into a convenient store, we’ve got him on video pulling out a
gun and robbing the attendant. These.are'something -- these
are crimes where the activity, his specific role in each
overlaps with other persons, with the way his -- his setup was
in the organization, and how patients were treated.

Because of that, he is all of those things, and
that’s why he is charged in varioué counts with either aiding
and abetting or conspiring or as a principal. The way that we
lay out those factual averments for those various crimes are
important and we feel that they can be supported, but they are
to put the defense on notice of what crimes he has -- or at
least the defendant is subject to in this particular case.

'Now, I think that there was one other issue. He had
mentioned that if we -- for some reason, if the Court felt
that we needed to strike certain portions of -- of the crimes,
to take surplusage out, which would be a request of the
defense, the State can’t just} you know, . laterally do that.

That has to be the defensé asking for certain things
to be removed if we got to that stage. That is not something
that’s required to go back to the grand jury. That is
something the Court cah do, the counsel and the State can do
in agreement without going back to the grand jury because
there;s no additional facts or circumstances that are being
alleged.
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There’s no additional crimes that are being
proffered in the case against the defendant in all of these
caseé whether we refer back to crimes that are already pled in
this case in the facketeering count to make it hore defined
for counsel despite the fact that they are in the racketeering
count in the first place} none of that adds to, alters,
enhances one of the pled crimes in this particular case.

We’'re not adding anything, we’re not enhancing
anything, hence, there is no reason to go back before the
grand jury. There is only a reason to amend if that is the
order of the Court to do so. And we éhould have leave of the
Court to amend if, in fact, we need to do so on any one or
multiple counts.

| . THE COURT: All right. Thank you.

Mr. Wright, anything else?

MR. WRIGHT: Yes. As I understand it, if I want a
clear, plain,_definite indictment of the allegation I'm
supposed to say, State, flesh it out for me. We’ll be happy »
to amend it, and we, the prosecutors, will plug in the way we
want to do it. That -- that isn’t what is the posture of this
case. This is an indictment by the grand jury.

For all I know from the confusing evidence that was
presented, the grand jurors all agree with number eight, that
in an unknown manner people got hepatitis, and so,'therefore,
we're indicting.because clearly it happehed at the clinicé on
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those dates, but we don’t know how it happened, so it’s an
unknown.

That’s not surplusage; that is what the grénd jury
found. How do we know that? Itfs in the indictment. This
isn’t something about the State getting to clean it up. The
State is going to the transcript and talking about the
evidence. The cases that I cited state you look at the face
of the indictment. Where on -- I agree this isn’t a clean,
simple case like a guy going into a liquor store because that
can be pled and I'm on notice.

When it’s not a clean, clear case, factually and by

theory of liability, it’s all the more reason for clear

pleading as opposed to saying, well, you’re evérything.
You’re an aider and abettor, you're a principal, you’re a
cohspirator for our theories. Where are the facts pled in the
indictment, not the evidence presented to the grand jury, in
the indictment on each of those as to my cliént? They’re not
there.

Thank you.

THE COURT: All right. Anything else, Mr.
Staudaher?

MR. STAUDAHER: No, Your Honor.

THE COURT: All right. I agree with the defense in
one respect, thatjthis could’ve been pled better. It could’ve
been pled tighter. Given the fact that the State knew what it
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was going to be.presenting to the grand jury and I don’t think
they had to plead tﬁis, you know, well, it could’ve been
something else, it could’ve been this or that, particularly
when they knew for certain patients, as the Court pdinted out
at the beginning, you know, bite blocks-weren’t even used. So
why not plead it in a cleaner fashion, more specifically
directing the information to those particular pafients.

However, the standard here is notice pleading and
whether a person of ordinary intelligence could read this and
understand what the allegations are that the State is making.
While agréeing that the pleading could’ve certainly been much
tighter, it could’ve been much better, the Court does find
that the State has met statutory, as well as constitutional
notice requirements. |

With réspéct to the racketeering and the obligation
on count number one to incorporate by reference, they
should’ve done that. However, the grand jury did find
probable cause as to the subsequent counts of insurance fraud.
And for that reason I don’t think it’s reasonable to assume,
well, they may have found this one is a predicate act but not
that one is a predicaté act. That just doesn’t make any
sense. ‘

I mean, I think, Mr. Wright, you make a good point.
You know, again, they could’ve been more specific with the
dates and whatnot. But looking at the totality of the
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indictment, notwithstanding that deficiency, I think that it’s
clear what they’re charging. ‘

And the reason I said, well, they did find probable
cause for the other counts of insurance fraud, if the Court
were to order them tg amend to incorporate by reference, 1
don’t think this is one of those situations where we would
have to conjecture aslto what the grand jury’s finding was or
where they found evidence. |

And I agfee with you, Mr. Wright, we can’t do that.
We can't -- if it.requires the Court to go back and try to
conjecture what was the grand jury thinking, that would be
inappropriate. In this casé, théugh,_I don’t think it’'s
reasonable to think, well, maybe they found this one was a
predicate act, but not that one Qas a predicate act. And so,
you know, there’s -- they found insurance fraud on numerous
counts. ‘

And for that reason, again, I think that they’ve met
their burden with respect to the notice and the indictment.
So it's denied on the motion to dismiss grounds; As I said,
on the petition grounds, I think that that was time-barred,
and so that is denied as well on that reason without
considering the sufficiency of the evidence and other things
that, as I've said, had to be raised by way of petition and
could not be raised by way of motion to dismiss.

Mr. Wright?
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MR, WRIGHT: Yes. I'm not going to argue with you,
I just want to make clear on the record on the unknown, on the
criminal medical -- on the criminal neglect of patienﬁs, I
mean, to me it’s also =-- it’s not only procedural due process,
it’s substantive due procéss. I don’t believe I can charge
someohe with a crime, an unknowing act of negligence. And so
I just don’t know how you can scope around that with due
process substantive -- substantively as well as =--

THE COURT: No, I --

MR. WRIGHT: -- procedurally.

THE COURT: -- understand what you’re saying.
You’ re saying, well, what if the grand jury didp’t find that
the means of transmission was through.one or more of these
methods charged, meaning the reuse of the propofol without
observing appropriate sanitory =-- sanitary, excuse me,
measures, or reusing the, you know, bite blocks or what have
you, that they just said, well, there was transmissiqn,
therefore, it had to have been.

Mr. Staudaher, finally on the record do you want to

say anything regarding that? Again, you know --

MR. STAUDAHER: Well, I know that we don’t get into
the factual iSsues, but there were -- there was a lot of
testimony and a lot of evidence presented to the grand jury.

Again, we’ve offered to -- if counsel feels that he
doesn’t want to haQe to deal with that at trial, to strike
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that particular portion out of those counts, that unknown, but
we feel that the grand jury had, based on the evidence
presented to them, and at least the way it was pled for -- f§r
different factual averments that we were seeking to go forward
on, -that there was plenty of evidence presented tovthem, and
we believe that their findings were -- were a result of that.

I don’t think that there’s-any basis to think that
anybody who came in and testified said that, you know, we just
knoh‘what happened kind of thing.

THE COURT: Right, or that the grand jury said,
well, it must’ve been this. I mean, I think if you look at
the transcript and everything, it was very clear what the
State was presenting and -- and what they wanted the grand
jury to find.

MR. STAUDAHER: And there was not a single question
from a grand juror that indicated that there was some
confusion on that point as well. And the grand jury asked a
number of questions throughout the presentations.

THE COURT: And I understand, Mr. Wright, you’re
saying is that -- you know, that that forces us to conjecture
into what the minds of the grand jury may have been. 1Is that
essentially what you want to say --

MR. WRIGHT: Yeah, what I'm saying --

THE COURT: -- without just sayiﬁg} well, obviously
there was abundant evidence and so it had to have been -- had
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to have been through one or more of the devices that they
presented evidence on, specifically the propofol.

MR. WRIGHT: Well, I understand the State is saying

there was sufficient evidence before the grand jury to charge

that it was unknown methods. And that’s exactly my point.

You can’t charge an unknown criminal negligence act count.

And the State is saying there was sufficient
evidence therebto support it. And, of course, they keep
acknowledging we can’t look at the transcripts, we can’t talk
about the evidence that was there, but in the courtroom
between the Judge and the prosecutor we talk about the
abundaﬁce of eﬁidenpe that was'before the grand jury, which is
exactly what we cannot do, but that’s What we’ve done here.

And so what -- what’s clear from looking at the
indictment is thaf there’s a substantive charge of negligence
by unknown means. I think that violates due.process.

THE COURT: All fight. Thank you.

MR. WRIGHT: Thank you.

THE COURT: Mr. --

' MR. STAUDAHER: Just one last --

THE COURT: You indicated you were -- ‘

MR. STAUDAHER: -- point on that -- on that. I know
that we’re short on time, but I --

THE COURT: Well, we’re not short on time. I have
all day.
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MR. STAUDAHER:_ As far as that issue, that single
issue there, it’s not just that with regard to the counts
where -- where there is én unknown element there, it is the
contention of the State the -~ what was presented not only to
the grand jury in the evidence, and I'm not talking about that
specifically} but what’s averred in the actual pleading itself
that it was essentially the hegligehce results from what the
actual atmosphere that was created by this -- by this man and

how he conducted his operation, which leads into all of the

things that came before the grand jury. That’s -- that’s the

issue.

‘And because of that atmosphere, it sets up the fact
that you can have people that cut corneré_and do things that
create risk and that that is known by the defendant based on
the evidence that came in. |

So the information is there to show that we’ve

got -- we’re pleading by the staff being pressured by the

general atmosphere of the -- of the organization, how they ran

patients through the clinic, what risks wére put upon the
patients, and then we end up with patients being harmed aé a
result.

And we believe we have presented evidence that shows
what -- how that transmission occurred, but we also feel that
it’s not the transmission by itself that is the negligent act.
It is all the accoutrements around that actual transmission
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act that are part of what is charged in this case.

THElCOURT: All right. And just a final comment
from the Court. I think it’s obvious that they’re charging
that these people were infected as a result of their treatment
at the. facility and as a result of the facility’s ongoing
failure and disregard of appropriate medical and sanitary
practices. And I think that that’s quite obvious.

They’ re not -- you know, it’s not an inference,
well, this person was treated there and had hepatitis, and
then you were treated and you got hepatitis, therefore, it
must'ﬁe been. I mean, I think it’s quite clear from the
indictment itself tﬁat it is as a direct fesult of this
pattern and practice according to the State that was in place
at the time. These patients were treated at the_facility that
caused the infection. ‘

And so reading the totality of the negligence counts
I think clearly puts the defendant on notice as I said before,
and I don’t think creates the opportunity for the fact finder
in this case, the grand jury to have made some sort of
conjecture, oh, well, we don’t‘know what it is, it must’ve
been something.

So if you read it in the totality, it was the
failure to utilize accepted practices and the disregard of
patienﬁ safety and whatnot that the State is alleging
permeated, if you will, the facility. So for that reason I
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think that the pleading does not violate substantive due
process requirements either.
And I believe that that covers everything. Thank

you.
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LAS VEGAS, NEVADA, TUESDAY, MAY 22, 2012, 9:57 a.M.

THE COURT: State versus Ronald Lakeman, who joiﬁed
in the motion, and Keith Mathahs, who —- whose motion this is.
It is the defendant's motion to dismiss, and we do have the
defendants for Mathahs present. All right. ' I've reviewed
everything. i

MR. CRISTALLI: I understand, and I know that the
Court has an understanding on the arguments. Whether or not
the Court agrees with the arguments are another story in its
entirety.

THE COURT: Well, I mean, I would agree with
you on —— I mean, I've already said I think it could have been
pled much better. And I think that, you know, I think in a
way it's a more compelling argument as to your client than it
is to Dr. Desai. You know, the State doesn't really try to
distinguish why the argument appliés to the nurse clients, you
know. |

Here's the thing. I mean, as I understand it. I
mean, basically they're saying, oh, well, it's all part of a
conspiracy, so everybody's on the hook for everything,

MR. CRISTALLI: Right. And that's the only way that
they obviously can make the case the way that they have
pled it. So we understand that that's certainly the argument
that they're going to continue to foster.

I mean, first of all, if we just look at the

KARR REPORTING, INC.
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racketeering charge first and foremost as it's pled in the
indictment, if you look at the unlawful acts as it's
articulated in the NRS 207.400, it says, "It is unlawful for a
person who has with criminal intent received any proceeds
derived, directly or indirectly, from racketeering activity'to
use or invest, whether directly or indirectly, any part of the
proceeds, or the proceeds derived from the investment or use
thereof, in the acquisition of." _

Okay. In the indictment, it doesn't have that final
portion of the language contained in the statute, Judge. It
just says, To use or invest, whether directly or indirectly,
any part of the proceeds. The important part of that is, if
you continue on, after the acquisition of it says, "Number 1.
Any title to or any right, interest or equity in real
property; or Number 2. Any interest in or the establishment
or operation of any enterprise."

I think on its face the way that the racketeering
charge is pled in the indictment, number one, is deficient
because it doesn't properly put fdrth all of the language
contained within the statute, which they absolutely have to
do.

But if you do read on, as the language is contained
in the NRS 207.400, it fails miserably as it relates to
Mr. Mathahs, because they cannot squeeze Mr. Mathahs or the

conduct alleged against Mr. Mathahs into the elements of that
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racketeering statute.

So on its face, just looking at the racketeering,
forget about the predicate acts, the_ﬁay it's pled it's
deficient. And if it's not deficient andvit'becomes
inclusive, it still fails. Because they can't make the case
as it relates to Mr. Mathahs with regard to those particular
elements.

THE COURT: Well, let's.set aside two issues. 1
mean, right now we're on a motion to dismiss. We're looking
at the sufficiency of a pleading. We're not loocking at well,
what did they prove and did they prove everything at the grand
jury. Because that, you know — ”

MR. CRISTALLI: I understand.

THE COURT: -- that horse has left the barn. That
was already, you know, that you —- that was a different judge,
but that was, you know, denied.

So all we're looking at, not whether or not they ¢an
prove it or not. We can't look at that. All we can look at
is well, what do they have to prove. Are they alleging
sufficiently putting him on notice as to what they have to
prove? And obviously, you know, if they go forward with their
case in chief and at the conclusion of that they don't have
any evidence and they haven't met thet, then you move, you
know, you caﬁ make a motion to dismiss at that time.

So let's, you know —— I mean, and again, just to

KARR REPORTING, INC.
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reiterate, we have to focus on not what they're able to prove
or not what evidence they presented, but just on the
sufficiency of the pleading. And you know, I think we all
kind of bring inté oﬁr analysis of that what we already know,
what we know everybody's role is.

And but, YOu know, really it's ﬁotice and, you know,
are they putting him -- is this sufficient to tell him what
they need to prove. And you know, again, if they don't
prove it, if they don't present any evidence of that, forget
prove it beyond a reasonable doubt, but if there is no
evidence then, you know, the time at the conclusion of their
case in chief, you know, is to move for dismissal.

MR. CRISTALLI: And I understand that, and that was
the secondary paft of my argument. But it doesn't
eliminate —— if we're just talking about on its face, in the
four corners of the indictment, if you lock at the statute, if
you lobk at NRS 207.400, if you look at how it's pled in the
indictment, there is a significant omission withvregard.to a
portion of the unlawful provision as it relates to
racketeering under A.

Okay. It stops.when it goes to whether directly or
indirectly any part of the proceeds,land it does not go on to
include or the proceeds derived from the investment or use
thereof, in the acquisition of, "Number 1, any title to or any

right, interest or equity in real property, or Number 2, any
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interest in or the establishment or operation of any
enterprise.”

The failure or the omission as it relates to fhe
content of that statute certainly is a problem as far as our
ability to defend against the charges alleged against
Mr. Mathahs. It doesn't exist. They didn't put it in the
content.

Whether or not you want to assume that it's in there,
and you don't want to then go into an analysis and say, oh, my
gosh, how does this apply.to Mr. Mathahs, it doesn't really
seem to based on the theory of prosecution by the State, based
on his involvement in the centers. But just on its face, the
language and the omission of pertinent portions of the statute
is material to our ability to defend.

" And certainly that should have been presented in its
entirety in front of the grand jury. Just not a portion of

it, but in its‘entirety, I mean, the grand jury has to make a

determination as to a racketeering charge against Mr. Mathahs.

They'd have to be informed as it relates to the entirety of
the law, and not to mention the fact that we have to within
the indictment understand what we're being chargéd with, and
it's not clear.

‘That's just on racketeering. Not talking about the
predicate acts right now. I do have some things to say about

that, if you want me to continue.
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THE COURT: Well, I mean, you know, I read
everything. I understand what your arguments are. I mean,
again -- oh, go ahead.

MR. CRISTALLI: As far as the fraud, I mean, you have
insurance fraud. Not talking about what happened during the
course of the grand jury and the evidence présented, but the
individuals that Mr. Mathahs treated who are in the
indictment, or who he biiled are in the indictment are one,
two, three people; Miana [phonetic], Rubino [phonetic] and
Rivera [phonetic].

The other counts.for which he's charged with as it
relates to fraud are Counts 1, 2, 3, 4, 5, 7, 8, 9, 13, 14,
15, 16, 21, 22, 23, 24, 25, 26 and 27. He never treated or
billed for any of those patients, yet he's charged in the
fraud as it relates to them. I mean, certainly there's
nothing contained within the indictment to suggest why we're
charged with that, with those charges.

There's no information contained within the
indictment to put us on notice to defend against as it relates
to the evidence when it comes in with regard to the billing
frand. What am I going to do when they get up there? Sit on
my hands, say we didn't treat them? I would assume that's
what I'm going to do. |

THE COURT: I would assume so. I mean, here's the

thing. You know, had this been, you know, more specifically

KARR REPORTING, INC.
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so and so treated this patient on this day and by using the
Propofol, you know, by re-using it thereby infected him, blah,
blah, blah, yes. And I said that last time.

The thing is, I mean, I think what they're — I mean,
isn't — to me it's relatively clear. No, we don't know from
the indictment all of that. But it's relatively clear on the
theories of liability, to me, that what they're saying is they
were all part of-this overall over-reaching conspiracy
where -— and I get it, you know, you're saying, well, what's
the benefit.

I mean, to me that goes to their defense, that they
don't prove an individual benefit to either of —- either your
client or Mr. Santacroce's client. But I mean, if you read,
doesn't it put you on notice that this is their idea, that
they're a part of this conspiracy with Dr. Desai that they'll
make for the clinic extra money to -- by, you know,lre—using
this stuff, or double dose, dduble—dipping, I guess, if you
will.

MR. CRISTALLI: The unfortunate part of this is that
there is —— this is — and this is, you know, ignoring the big
huge elephant in the room, is that we know why they're here

and sitting here. It's not because they engaged in some type

of conspiracy or racketeering organization with Mr. Mathahs.

It's because Keith Mathahs treated the source patient

on the day in question. That's why they're there. I mean, we

KARR REPORTING, INC.
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know that. The physicians that profited millions of dollars
in this organization or associated organizations are not here.
They didn't treat the source patient.

As far as the fraud is conéerned, there is a‘numbef
of fraud charges contained in this indictment that we don't
believe have been pled with particularity, and we don't
believe that they should be alleged against Mr. Mathahs. Why
is he being charged with a myriad of counts as it relates to
patients he never even saw or billed? I mean, and I
understand it's a little more tenuous in terms of the fraud
argument, and we'll switch gears.

Because the reason why we're here, as far as my
representation of Mr. Mathahs, is because of the fact he
treated the source patient. ‘That's why we're here. So the
biggest and most important thing for us is we need to know
what the jury returns a verdict on. Okay. If it's an adverse
verdict. We need to know what the grand jury made a
determination on as it relates to evidence with regard to the
injury counts. We don't know that. Even if you —— we don't
know that.

Okay. If the theory against Mr. Mathahs is that he
re-used Propofol inconsistent with aseptic techniques, which -
ultimately caused the infections associated with these days in
question, or this day in question -- there's another day that

he's being charged which he wasn't even on, as far as the
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infection counts were concerned. But then they should plead
that. They should plead it that way.

I should know from the grand jury that the grand jury
reviewed that evidence as it relates to the Propofol charge,
related to the Propofol allegations, and we should have an
indictment that the jury will read and look at as it relates
to those allegations. And then when they come back with a
verdict on a concise and properly pled indictment, then we are
then on notice of what the returned verdict is for.

The way that it's pled now, and it's stipulated by
the State, because they made the argument because they have to
as it relates ﬁo Desai on the injury counts, that this is
not —— there's a myriad of alternative theories, becéuse we
need it to be that way in case the jury doesn't believe that
Desai knew what happened as far as the contamination was
concerned on that date.

S0 we need to make it look like there's a myriad of
problems associated with this organization, which led to
aseptic techniques within the organization. But in reality,
as the charge and the theory of the case goes for Mr. Mathahs

and Mr. Lakeman, is that there was —— there was a failure to

-use aseptic techniques as it related to the Propofol on that

day in question, which led to an infection. That's it.
Why do I have to defend against bite block

allegations? Why do I have to defend about scope allegaticns?
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Why do I have to defend against hours being too long and too
arduous? Why do I have to defend about there was a policy and
procedure in place to cut corners, when I represent a salaried
employee who at the time -- who's 76 years of age now, at the
time was only a part—time‘employee?

THE COURT: Well, I think that's your best argument,
truthfully, Mr. Cristalli. But you know, I mean, I think,
again, getting to what they're putting him on notice of, to me
it's pretty clear that they're saying —-

I mean, it's just like, you know, you can take it in
a simple case of a robbery or something like that, where
everybody wears masks and they're linked to the robbery but,
you know, it's never quite established who was who, you know,
who's wearing which mask so to speak. But we know they were
all part of it. Maybe somebody's a getaway driver. Maybe
somebody, you know, is the lockout person. Somebody's
actually doing it.

And fhe State doesn't —— you know, to look at it in a
simple thing, I think maybe that's what they're saying. You
know, this is complicated. But the idea is that they're all
involved in this conspiracy, and sometimes it's your client
that's using the unsanitéry.practices. And sometimes, you
know, it's_another employee who's using the unsanitary
practices. It was part of the culture of that organization.

And I think some of the thing —— I mean, I think

KARR REPORTING, INC.
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'you've made —- like I said, I think your best point is it's so

broad that, you know, do you have to separate each and every
thing. I think some of the things that you're saying really
don't go to the sufficiency éf the pleading. They go to- your
defense. '

You know, why would he be involved in this
conspiracy. He's a part-time 76-year-old salaried employee.
That goes to the defense and what you want to introduce to the
jury. Why is he doing this when he's not making any money,
you know.. I mean, that's all defense issues. That's not
stuff that they, as you know, they need to plead, you know.

MR. CRISTALLI: No. But we shouldn't ignore it
either. We shouldn't live in a bubble on it.

THE COURT: Well, I'm just saying, you know ——

MR. CRISTALLI: We have to look at it in its
entirety, I think.

THE COURT: Does the State want to respond?

MR. STAUDAHER: Your Honor, I thinkbthat we made our
arguments last time. We also believe that all the arguments
that have been made now were essentially made last time, and
my argument that he joined in. So T think he's actually
precluded from bringing those»baék before the Court. And even
though —

THE COURT: Well, I don't think —- I mean, he can

join in the other motion and say he agrees with that and he

KARR REPORTING, INC.
12




Sw N e

o 0 3 S W;

10
11
12

13

14
15
16

17

18-

19
20
21
22
23
24
25

thinks it ought to be dismissed, aﬁd he's entitled to bring
separate and unique arguments for his own client —-

MR. STAUDAHER: But I haven't heard it.

THE COURT: -- even though it was a joinder.

Well, I've heard different arguments. You know, with
all due respect to the State, I've heard different arguments
from Mr. Cristalli today about, you know, the unique position
and that, you know, Dr. Desai is kind of the umbrella of this
thing but, you Rnow, he wants to focus just on the patients
that his client actually handled. I mean, I think those are
different arguments.

But I think, you know, again, some of this goes to
proof issues. You know, is the Stéte going to be able to
prove that this was all a big conspiracy involving nurses who
apparently had no financial motivation. Are they really
conspiring to be part of this whole agreement. , Are they
really aiding and abetting and encouraging other people to —-
because that's what you pled, to observe less tﬁan anfiseptic
practices.

And those to me are proof issues which again, you
know, that's already been ruled on by a different judge. And
so I think a lot of this goes to well, how believable is the
theory with respect to, you know, what we're dealing with
today, Mr. Cristalli's client.

You know, they can throw out just factually, which
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isn't really what we're dealing with, well, maybe he did it to
make his employer happy. Maybe he did it so he'd continue to
work and work the shifts he wanted to work.

I mean, there's a lot of motivations people may have
to engage in a conspiracy which méy.seem, you know, not that
great to us, but that to the person, you know, they feel that
that is of benefit to them even though they're not making
millions of dollars like the physician, Dr. Desai, allegedly
was making.

So I think a lot of‘this goes to proof issues, which
the State, they pled it. Now they got to prove it this way.
And I think just on the issue of the sufficiency of the
notice, could it have been better? Certainly. I think
they've met the threshold. And so, Mr. Cristalli, it's denied
as to your claim as well the joinder is denied.

MR. CRISTALLI: Yes. |

THE COURT: All right. Thank you.

MR. CRISTALLI: Thank you, Your Honor.

MR. STAUDAHER: [Inaudible] Mr. Santacroce
[inaudible]?

THE COURT: Right. Exactly. To my knowledge that
would be the only joinder that was filed.

(Hearing concluded at 10:17 a.m.)
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