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IN THE SUPREME COURT OF THE STATE OF NEVADA

IN THE MATTER OF AMENDMENTS ADKT 0478

TO SCR 210 REGARDING MINIMUM

CONTINUING LEGAL EDUCATION

REQUIREMENTS AND MAKING FILED

MANDATORY CONTINUING LEGAL |

EDUCATION IN SUBSTANCE ABUSE, NOV 14 2013

ADDICTIVE DISORDERS AND/OR

MENTAL HEALTH ISSUES. - CL%E SEMECD
H}&F DEPUTY CLERK

ORDER SCHEDULING PUBLIC HEARING
AND REQUESTING PUBLIC COMMENT

On January 10, 2013, this court entered an order amending
Supreme Court Rule (SCR) 210. On August 29, 2013, the Board of
Continuing Legal Education filed a motion for clarification, a copy of
which is attached as Exhibit A.

The Nevada Supreme Court will conduct a public hearing on
the motion for clarification on Thursday, December 5, 2013, at 1:30 p.m. in
the Nevada Supreme Court Courtroom, 200 Lewis Avenue, 17%* Floor
(Regional Justice Center), Las Vegas, Nevada. The hearing will be
videoconferenced to the Nevada Supreme Court Courtroom, 201 South
Carson Street, Carson City, Nevada.

Further, this court invites written comment from the bench,
bar and public .regarding the amendments to SCR 210, which were
enacted on January 10, 2013. An original and 8 copies of written
comments are to be submitted to: Tracie K. Lindeman, Clerk of the

Supreme Court, 201 South Carson Street, Carson City, Nevada 89701 by

/3-3H95
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5:00 p.m., November 27, 2013. Comments must be submitted in hard-copy
format. Comments submitted electronically will not be docketed. Persons
interested in participating in the hearing must notify the Clerk no later

than November 27, 2013.

Hearing date: December 5, 2013, at 1:30 p.m.
Supreme Court Courtroom
200 Lewis Avenue, 17t Floor
Regional Justice Center
Las Vegas, Nevada

Comment deadline: November 27, 2013, at 5:00 p.m.
Supreme Court Clerk’s Office
201 South Carson Street
Carson City, Nevada 89701

DATED this /5 day of November, 2013.

Cokusiy o,
J

cc:  Alan Lefebvre, President, State Bar of Nevada
Kimberly Farmer, Executive Director, State Bar of Nevada
Clark County Bar Association
Washoe County Bar Association
Administrative Office of the Courts
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IN THE SUPREME COURT OF THE STATE OF NEVADA

IN THE MATTER OF AMENDMENTS TO SCR 210 ADKTNo, 0478
REGARDING MINIMUM CONTINUING LEGAL EDUCATION IR.2)

REQUIREMENTS AND MAKING MANDATORY CONTINUING.
LEGAL EDUCATION IN SUBSTANCE ABUSE, ADDICTIVE AUG 2 9 2[]13
DISORDERS AND/OR MENTAL HEALTH ISSUES.

| MOTION FOR CLARIFICA TION PEUEROTY GBRC .
The State of Nevada Board of Continuing Legal Education (CLE Board)

hereby seeks clarification from: the Supreme Court of Nevada regardmg the recent,
'amendment to SCR 210 enacted in ADKT 478 The amendment requlres that, of thel
mandatory CLE hours that attorneys are requlred to complete, at least 1 hour vevery 3
vy'ears slrall_ be exclusively in the area of substance abuse, addictive disorders and/or

mental health issues that impair professional competence.' In re: Amendments to '

'Specifically, as a result of the amendment, SCR 210(2) now reads as follows::
: 2. Credit hours. B

(a) Subject to the carry forward provisions of subparagraph (b), a minimum

-of twelve (12) hours of accredited educational activity, as defined by the regulations

-adopted by the board, must be completed by December 31 of each year. Of the
twelve (12) hours, at least two (2) shall be exclusively in the area of ethics and -
professional COnduct At least one (1) hour every three (3) years shall be
exclusively in the area of substance abuse, addictive disorders and/or mental health
issues that impair professional competence.

(b) Any attorney subject to these rules who completes more than twelve (12) -
hours of accredited educational activity in any calendar year may carry forward up -
two twenty (20) hours of excess credit and apply the same to the attorney’s general
educational requirement for the next two (2) calendar years. Likewise, any attorney
subject to these rules who completes more than two (2) hours of ethics and
professronal conduct credit in any calendar year may carry forward up to four (4)
hours of excess credit and apply the same to the attorney’s ethics and professronal
conduct educational requirement for the next two (2) calendar years. ’

SCR 210(2) (emphasis added). For ease of reference this will be referred to as the .. |
“substance abuse’” CLE requirement.
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SCR 210 re: CLE Requirements, ADKT No. 478 (Order Amending Supreme Court

Rule 210, January 10, 2013). The amendment became effective 30 days from the
sourt’s Tanuary 10, 2013, order amending the rule. /d.

Implementation of thé rule amendment has resulted in confusion, for several
reasons. One area of confusion has to-do with the I-hour-eVery#S—.years-
Tequirement. This is the first time Nevada has implemented a CLE requirement that
is not an annual requirement. Although some states Vhéve multi-year reporting |
vpferiods with multi-year CLE requirements,” and some states have annual repsfting |
periods with annual CLE requirements,” because -of this recent rule‘amen‘drri‘erit
Nevada 1s now one of only two jurisdictions to intermingle a non-annual, mulﬁ-yeaf |
substance abtise CLE requirement against an annual reporting period.4 Att_er_npt,i'ng |

to implement the new multi-year substance abuse CLE requirement against the

“These states are typically ones with large attorney populations, such as California, which
has 178,924 active bar members. http://members.calbar.ca.gov/search/.demographics.aspx

 (last visited August 1, 2013). California attorneys are required to complete a total of 25

hours of CLE every 3 years, and are divided into 3 compliance groups which report in .
al‘tsrnaUng years during the 3-year cycle. http:/mcle.calbar.ca.gov/MCLE.aspx (last -
visited Aug. 1, 2013). By contrast, Nevada has just 8,472 active members.

https://www.nvbar. org/sites/default/files/Annual%20Report%202012. pdf (last visited Aug.
1,2013).

These states are typically ones with smaller attorney populations, such as Kansas whmh .

has 10,600 active members. https:/www. clereg.org/MCLE_Book/ViewBook.asp - (last
visited Aug. 7, 2013). Kansas attorneys are required to complete a total of 12 hours of
CLE annually. http://www ksbar. org/"cle (last visited Aug. 7, 2013).

*The other jurisdiction is South Carolma S.C. App Ct.Rule 408(a)(2)(amended Jan. 1, 2013)
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existing annual reporting period/annual CLE requirements has. proven. to be an .

administrative headache for CLE Board staff.

The CLE Board is currently in the process of replacing its - anthuated
computer system; Major upgrades include replacing all hardware, as well as _the"old'} '

database used for tracking attorneys’ CLE compliance. Even with the new- system, .- |

;however; staff has been informed by the vendor 1n charge of'the Compgter/dataﬁése )

upgrade (whose specialty. is setting up databases for .CLE5 re’gulatorvs)(-:»t‘h»aﬁt.;@én"’a' ) '7
'niew, state~of~the-art computer system cannot readily.,accyo}rnrnodate} a multlyear
vsxib_stance‘abusﬁe CLE requirement superimposed upon an annual reﬁgrt'ihgipe‘ﬁod. -
The reason for this is Athat there is little. precedent'to follow, because a ,simifla'r"CLEf
sichemeris‘ rare in other jurisdictions:  as noted, most other states _eithér. haye,"al__li .
annual repdrtir;_lg period with annual CLE requirements, or a ml‘llti-yea’r_'v'report'ir;g -
périod with multi-yeér CLE requirements, not a combination. As a cthéquénéé,_~g,'
even with the installation of the new computer system (e.lntic'ipate‘d to haﬁpcn this
fall), CLE Board staff will be required .to manually ffack »at.torncy‘ compliance Witﬁ :
the new rule. With approximately 8,500 active Nevada lawyers to "ké_e.'p':' tre;ck of, .
tﬁis is a daunting task. Implementation of a manual tracking systemvis.inéfiﬁéienta, as :

it-runs contrary to the purpose for purchasing a new computér system, which is to |

streamline office operations in tracking attorneys’ CLE compliance. It also will: 1

réquirean inordinate number of staff hours, possibly _r_equiring the CLE Bqard.to e |

hire additional staff. :
- - ' ADKT 0478 Exhibit A Page 3
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Another area of confusion has to do with when the new 1-hour-every—3-years
substance abuse requirement becomes effective. Because the Court’s January 10,
2‘013, order amending the rule stated that it became effective 30 days from the date
of the order, CLE Board staff has interpreted the rule to mean that currenﬂy aéti\}e
attorneys must earn a substance abuse CLE credit in 2013, and again in 2'016,‘ 2019,
2022, etc. The reasoning is that any other interpretation would effectively make thé. |
rule not effective in 2013, which arguably appears contrary to the Court’s order. By»
contrast, however, some currently active attorneys have interpreted thé rule tb rneén,_,
tﬁat they have up to 3 years, beginning in 2013, to earn their first substance abuse
credit, and thus object to staff’s interpretation. By this reasoning, such attorneYs
ccé)uld earn their substance abuse CLE credit any time in the years 2013, 2014, or
2015, to be in compliance with the new rule. And if a currently active éttomey
eérns it in 2014, he or she would have until the end of 2017 to complete it the next
vtifne; similarly, if earned in 2015, he or she would have until 2018 to complete it
again; etc. So essentially, fhe debate revolves around when the 3-year clock starts .
ticking: isitin the year 2013, or is it in the three-year range of 2013 to 2015?5

Additionally, some attorneys who promptly complied with the substance

°As noted previously, compliance with the new substance abuse CLE requirement will
have to be tracked manually. How tracking will be accomplished, however, will depend .
on when the clock for active attorneys starts. Completion of the new database has. thus
been deferred pendmg the Court’s resolution of this issue.

ADKT 0478 Exhibit A Page 4
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| abuse CLE requirement and already completed it in 2013 have expresséd concern

that if the rule is interpreted to not be effective until later, whether they will be
denied credit for 2013. They fear that they will effectively be “punished” for having
promptly complied with the rule.’® Others have wondered if it is the Court’s ”

intention to divide attorneys into compliance groups (as California has done), such |

| that a third would have to comply in one year, a third the following year, and a third

the year after that.

Another area of confusion is that the new rule amendment is silent as to the
carry-forward requirement.  Prior to the amendment, when Nevada had Eoth an
annual reporting period and annual CLE requirements for all CLEs, the rules
ailowed attorneys to carry forward up to two years’ worth of excess CLE credits.- In
1ts original petition to the court seeking addition of substance abuse to the CLE
réquirements, the State Bar had requested not only that the court implvement. an
annual 1-credit substance abuse requirement, but also that the substance abuse é'redit
be exempt from the carry-forward provisions. The State Bar’s petition contembléted

that the requirement would be an annual requirement: and its,‘ proposed.‘;}_-_rule

| amendmént spgﬁciﬁcally excluded the requirement from the rule’s cérry—forwé.rd

6Similarly, what would become of an attorney who completed 36 hours of CLE (30 general
and 6 ethics credits, which, pursuant to SCR 210(2)(b) can be carried forward up to 2
years) in 2013 prior to the effective date of the amendment: would the amendment apply

retroactively to them, such that they would have to complete a 37% credit to be in
compliance? | |

ADKT 0478 Exhibit A Page 5
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‘ provisions.” The State Bar’s proposal was that, unlike general or 'ethics credits (for

which excess credits can be carried forward up to two years) a smgle substance
abuse CLE credit would be required every single year. Thus, under the State Bar’s
original proposal, if an attorney earned more than one hour of substance abuSe CLE
in a year, presdmably it could have carried over as a general or ethics vcredit, but not
as a substance abuse CLE credit. In enacting the 1-hour-every-3-years requirement,
the court appears to have. rejected the State Bar’s proposed annual requirement.

What is not as clear, however, is what the court’s intentions were vis-a-vis the carry-

forward requirement.

The petition proposed to amend SCR 210(2) as follows:
2. Credit hours.

(a) Subject to the carry forward provisions of subparagraph. (b) a
minimum of twelve (12) hours of accredited educational activity, as defined
by the regulations adopted by the board, must be completed by December 31
of each year. Of the twelve (12) hours, at least two (2) shall be exclusively
in the area of ethics and professional conduct and one (1) shall be
exclusively in the area of substance abuse, addictive disorders and/or mental
health issues that impair professional competence.

(b) Any attorney subject to these rules who completes more than
twelve (12) hours of accredited educational activity in any calendar year may
carry forward up to twenty (20) hours of excess credit and apply the same to
the attorney’s general educational requirement for the next two (2) calendar
years. Likewise, any attorney subject to these rules who completes more
than two (2) hours of ethics and professional conduct credit in any calendar
year may carry forward up to four (4) hours of excess credit and apply the

same to the attorney’s ethics and professional conduct educational
requirement for the next two (2) calendar years. An attorney subject to these-
rules may not carry forward excess credits which fulfill the one (1) credit
hour required in the area of substance abuse, addictive disorders and/or
mental health issues that impair professional competence.

In re: Amendments to SCR 210 re: CLE Requirements, ADKT No. 478 (Petltlon filed
Aug. 29,2012) at 2. '

ADKT 0478 Exhibit A Page 6
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A further area of confusion has to do with what type of credit the substa:iég' |
abuse requirement qualifies for, general or ethics, becausé the amendmént is rsiléﬁt:g |
1n this regard. However, under existing CLE Board Regulations, “[t]he p‘fev,en@ic)n,‘
detection, and treatment of substance abuse” qualifies as éthiés and J-pvro'fe:séioné;l-fj
conduct under SCR 210(2)(a). CLE Board Regulation 19(1)(3). Some; “have
questioned wh&her the' Court intended the new substance abuse CLE requirement to- :
be (1) a substitute for, or (2) in addition to, the existing réquiremé_nt that attorneys - V'
complete 2 hours of ethics annually.

“Another ‘area in need of clarification is how the new substance abusé rule
applies to new admittees.  Currently, new admittees are -exempt 'fromj.vCLE
r¢quirements in the‘ year they are admitted, plus the first full calendar year
thereafter. SCR 214(1)(a). Thus, a question has arisen, does the 3-year period begiﬁ

to run at the time of their admission? Or at the time their. exemption from CLE

expires? Depending on their date of admission and the court’s interpretation of the

effective-date issue, new admittees could be given from as little as just over 1 year,
to nearly 5 years, from the time of their admission to complete their first substance

abuse CLE requirement. Thus, the Court’s intention regarding new admittees needs |

ADKT 0478 Exhibit A Page 7
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to be made clearer.®

- Because of the confusion involved, CLE Board staff had suggested allowing |

penalty. Such.a “soft” start would alse permit the CLE Board addition,aﬁl‘time to
implemerrt a tracking system, because wrth the existing computer system'.'-i.t 1s Inot
possible to differentiate the substance abuse CLE requirement. It is antieipated that
the new database will be in place by 2014 and, pending the Court’s respovrise to this |
motion, fully operational prior to the 2015 compliance year. This means that while
the new substance abuse requirement would be given a “soft” start i'nitially,.:as ‘of
2616 it could be tracked as a separate requirement. | |

| VvHowever, it is not clear whether, or which of, the interpretations stated above -
are consistent with (or a correct interpretation of) the new rlrle. Clarification IS
therefore needed, to understand the Court’s intentions and to eonﬁrm Which of the -
various interpretations are correct.

CONCLUSION:

The CLE Board is tasked w1th fac111tat1ng compliance with and making

recommendations to the Nevada Supreme Court concerning the Court s rules - |

pertaining to CLE. SCR 208(6), (8). Howe\jer, additional guidance is needed in

8Slmrlarly, a question arises as to when the clock starts runxring to -complete the new
substance abuse CLE requirement for attorneys who transfer from inactive to active status:
date of transfer, calendar year of transfer or first full calendar year following transfer”

ADKT 0478 Exhibit A Page 8
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~order to carry out the task of facilitating compliance with the new substance abuse

CLE r’equirefnént. .

~ The intent and purpose of the rule amendment are laudable, as there is ‘_

evidently a need for attorney education and awareness surrounding issues pertaining

to substance abuse, addictive disorders, and mental health issues that" impair 1

| professional competence. However, administration and enforcement of the new rule, -

have proven to be a difficult task.

As can be seen from the above discﬁssioﬁ, the CLE B.oard and staff a.re 1n :
need of clariﬁ(;ation and guidance in completing their charged task of enfor‘.c'err'lent a
aﬁd administration of the new substance abuse CLE requirement. Imp‘ositién- otx‘;a

multi-year substance abuse CLE requirement against an o‘the'rwise; annual CLE

eaming-and-reporting scheme has led'to'.multiple aspects of confhsio_rx-and.cOnﬂiqtf' 1
régarding its interpretation.and implementation. It is therefore-requestéd'that the

court advise the CLE Board as to the correct interpretation of the new rule and to - |

provide clarification and guidance regarding the correct implementation and

administration of the new rule.

Respectfully submitted this ,22‘:1 dayof (Zf%ﬂ ,2013.

' Harriet E. Cummipks, CLE Board Chair - -
arNo. 4097 .
457 Court Street, 2° floor:

Reno, NV 89501

(775) 329-4443
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I hereby certify that I deposited for mailing a true and correct copy of |

CERTIFICATE OF MAILING

the attached Motion for Clarification, postage pre-paid, addressed to:

Tracie Lindeman, Supreme Court Clerk
201 S. Carson Street
Carson City, NV 89701

Nevada Supreme Court Justices
201 S. Carson Street
‘Carson City, NV 89701

Kim Farmer, Executive Director, State Bar of Nevada

600 E. Charleston
Las Vegas, NV 89104

Alan Lefebvre, State Bar 2013-2014 President
400 S. Rampart Blvd. #400
Las Vegas, NV 89145

Dated this_ &~/ dayof A«A/\Uh‘f ,2013.

Signed:

T B —

Laura Bogden, Employee of the CLE Board |
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