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CLARK COUNTY, NEVADA 
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p 16 CAM coNsuLTING INC., a Nevada 

corporation; ANGELO CARVALHO, an 
individual; IANEL RENNIE Aka JANEL 

Plaintiff 
VS. 

17 

Consolidated with Case No,: A653029 

CASHMAN EQUIPMENT COMPANY, a 	I CASE NO.: A642583 
Nevada corporation, 

23 

18 CARVALHO, an individual; WEST EDNA 	I CASE APPEAL STATEMENT 
ASSOCIATES, LTD., dba MOJAVE 

19 ELECTRIC, a Nevada corporation; WESTERN 
SURETY COMPANY, a surety; THE 

20 
WHITING TURNER CONTRACTING 
COMPANY, a Maryland corporation; 
FIDELITY AND DEPOSIT COMPANY OF 

22 MARYLAND, a surety; DOES 1 - 10, inclusive; 
and ROE CORPORATIONS 1 - 10, inclusive; 

24 

25 

26 

27 

28 

Defendants. 

AND ALL RELATED MATTERS. 

Plaintiff, CASHMAN EQUIPMENT COMPANY ("CASHMAN"), by and through its 

counsel of record, PEZZILLO ROBINSON, hereby submits the following Case Appeal Statement: 
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Name of appellant filing this case appeal statement: CASHMAN EQUIPMENT COMPANY. 

2. 	Identify the judge issuing the decision, judgment, or order appealed from: Hon. Rob Bare 

Identify each appellant and the name and address of counsel for each appellant: CASHMAN 
EQUIPMENT COMPANY do Jennifer R. Lloyd-Robinson, Esq., Pezzillo Robinson, 6725 
Via Austi Pkwy., Suite 290, Las Vegas, NV 89119, 

4. 	Identify each respondent and the name and address of appellate counsel, if known, for each 
respondent (lithe name of a respondent's appellate counsel is unknown, indicate as much and 
provide the name and address of that respondent's trial counsel): WEST EDNA 
ASSOCIATES, LTD., dba MOJAVE ELECTRIC, do Brian Boschee, Esq., Cotton, Driggs, et 
al., 400 S. 4' 1' St., 3' i  Fl., Las Vegas, NV 89101. 

In 	5. 	Indicate whether any attorney identified above in response to question 3 or 4 is not licensed to 
practice law in Nevada and, if so, whether the district court granted that attorney permission to 
appear under SCR 42 (attach a copy of any district court order granting such permission): Not 
applicable in this matter. 

6. Indicate whether appellant was represented by appointed or retained coljnsel in the district 
court: Retained counsel. 

7. Indicate  whether appellant is represented by annointed or retained counsel on appeal: 
Retained counsel. 

17 

18 
	8. 	Indicate whether appellant was granted leave to proceed in forma pauperis, and the date of 

entry of the district court order granting such leave: Not appearing in forma pauperis. 
19 

20 	9. 	Indicate the date the proceedings commenced in the district court (c.g., date comRlaint, 
indictment, information, or petition was filed): The initial complaint was filed on June 3, 
2011. 

22 

10. 	Provide a brief description of ther 	 the  district court including  
the type of judgment or order being appealed and the relief granted by the district court: 
Plaintiff filed action alleging breach of contract, lien foreclosure and associated claims 
seeking payment for equipment supplied to the New Las Vegas City Hall Project. Defendants 
filed a Motion to Procure Codes seeking a preliminary injunction from the Court requiring 
Cashman to start up the equipment even though Cashman has not received payment for the 
equipment from the party with which it contracted. The Court granted the Motion and issued 
the preliminary injunction without making the required findings in support. 
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11. Indicate whether file case has reviousl been the st__ `e0of -iamti,g)or ori inal writ 
proceeding in the Supreme  Court ansLif so, the caption and Supreme Court docket number of 
the prior proceeding:  Not applicable in this matter. 

12. Indicate whether this appeal involves child custody or visitation:  Not applicable in this matter. 

13. If this is a civil ease,  i_Atheate whether this aDpeal involves the possibilityof settlement: 
Appellant believes settlement is a possibility. 

DATED: September 17, 2012 

By: 

PEZZILLO ROBINSON 
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10 
fermi fe 	loyd-Robinson, Esq. 
Neva4rar No. 9617 
Marisa L. Maskas, Esq. 
Nevada Bar No. 10928 
6725 Via Austi Parkway, Suite 290 
Las Vegas, Nevada 89119 
Attorneys „for Plaint g 
Cashnzan Equipment Company 
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6 Fax: 702 233-4252 
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8 Attorneys for Plaintiff, 

Cashman Equipment Company 

CAM CONSULTING INC., a Nevada 
corporation; ANGELO CARVALHO, an 
individual; JANEL RENNIE aka JANEL 
CARVALHO, an individual; WEST EDNA 
ASSOCIATES, LTD., dba MOJAVE 
ELECTRIC, a Nevada corporation; 
WESTERN SURETY COMPANY, a surety; 
THE WHITING TURNER CONTRACTING 
COMPANY, a Maryland corporation; 
FIDELITY AND DEPOSIT COMPANY OF 

AMERICA, a surety; 
DOES 1 - 10, inclusive; and ROE 

24 CORPORATIONS 1 - 10, inclusive; 

CASHMAN EQUIPMENT COMPANY'S 
OPPOSMON TO MOTION FOR 
SUMMARY JUDGMENT OF SURETY 
PAYMENT AND LICENSE BOND 
CLAIMS AND COUNTERMOTION FOR 
SUMMARY JUDGMENT 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

CASHMAN EQUIPMENT COMPANY, a 
	

Case No.: A642583 
Nevada corporation, 	 Dept. No.; 32 

Plaintiff, 
Consolidated with Case No.: A653029 

MARYLAND, a surety; TRAVELERS 	DATE: OCTOBER 15, 2012 
CASUALTY AND SURETY COMPANY OF 'FIME: 9:00 AM 

25 	
Defendants. 

26 
AND ALL RELATED MATTERS. 
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CASHMAN EOUIPMENT COMPANY'S OPPOSITION TO MOTION FOR 
SUMMARY JUDGMENT OF' SURETY PAYMENT AND LICENSE BOND CLAIMS  

2 
	 AND COUNTERMOTION FOR SUMMARY JUDGMENT 

COMES NOW, CASHMAN EQUIPMENT COMPANY (-Cashman"), and submits 

the following Opposition to Defendants' Motion for Partial Summary Judgment and 

Countermotion for Summary Judgment of WEST EDNA ASSOCIATES, LTD., dba 

MOJAVE ELECTRIC's claims against Cashman and for judgment in favor of Cashman on its 

Claims against the Payment Bond and Lien Release Bond. This Opposition and 

Countennotion are supported by the following Memorandum of Points and Authorities, the 

Affidavit of Shane Norman, the Exhibits attached hereto and the Court's file herein. 

DATED: September 19, 2012 
	

PEZZILLO ROBINSON 

By:  /s/ Jennifer Lloyd-Robinson 
Jennifer R. Lloyd-Robinson, Esq. 
Nevada Bar No. 9617 
Marisa L. Maskas, Esq. 
Nevada Bar No 10928 
6725 Via Austi Parkway, Suite 290 
Las Vegas, Nevada 89119 
Attorneys for Plaintiff, 
Cashman Equipment Company 

MEMORANDUM OF POINTS AND AUTHORITIES  

I. 

INTRODUCTION  

Defendants, WEST EDNA ASSOCIATES, LTD., dba MOJAVE ELECTRIC 

("Mojave"), WESTERN SURETY COMPANY ("Western"), THE WHITING TURNER 

CONTRACTING COMPANY ("Whiting"), TRAVELERS CASUALTY AND SURETY 

COMPANY OF AMERICA ("Travelers") and FIDELITY AND DEPOSIT COMPANY OF 

MARYLAND ("Fidelity") (hereinafter collectively "Defendants") have submitted a Motion 

for Summary Judgment which must be denied, as it is unsupported by admissible evidence, is 
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partially based upon Nevada law that does not apply to Cashman's payment bond claim, and 

misrepresents the facts. Instead, judgment should be granted in favor of Cashman and against 

Whiting, Fidelity and Travelers on Cashman's payment bond claim as the actual undisputed 

1 facts supported by admissible evidence, when analyzed in light of the requirements set forth 

in the payment bond demonstrate that Cashman is entitled to prevail. 

	

6 	The background of this matter has been well documented throughout the course of this 

7 litigation. This case revolves around the amounts due and owing Cashman for equipment sold 

8 to CAM CONSULTING, INC. ("Cam"). See Exhibit "1," Affidavit of Shane Norman The 

9 equipment was supplied to the New Las Vegas City Hall project (the "Project"). Id. Whiting 

10 was the General Contractor for the Project, and Whiting entered into a subcontract with 

11 Mojave. See Exhibit "3," Whiting/Mojave Contract. The Project was a private construction 

12 project, not a public works project, as it was privately owned. See Exhibit "2." 

	

13 	After Cashman failed to receive payment for the equipment provided to the Project, 

14 Cashamn recorded a mechanic's lien against the Project, a remedy which is unavailable to 

15 claimants on public works projects. Sec Exhibit "4," Mechanic's Lien. Thereafter, Mojave 

16 posted a Lien Release Bond, which by operation of law releases the lien from the property and 

17 serves to secure the lien claim. See Exhibit "5." Cashman also made a claim on the private 

18 Payment Bond obtained by Whiting for the Owner of the Project, from Fidelity & Travelers, 

19 Bond No. 8997023/105375118 (the "Payment Bond") for the amount due and owing. See 

20 Fxhibit "6," Payment Bond and Exhibit -7," Payment Bond Claim. The Owner is identified 

21 in the Payment Bond as QH Las Vegas LLC. See Exhibit -6." LAW TIC Successor LLC and 

22 FC/LW Vegas LLC are affiliates of the Owner as is Forest City Commercial Management 

23 Inc. (hereinafter collectively referred to as "Owner"). See Exhibit "18." 

	

24 	NRS 339.015 et seq., the statutes governing public works payment bonds, does not 

25 apply to Cashrnan's claim against the private Payment Bond at issue in this matter, as this was 

26 a private, not public, Project. The Payment Bond states "the Contractor and the Surety, 

27 

28 
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1 jointly and severally, bind themselves.. .to the Owner to pay for labor, materials and 

2 equipment furnished for use in the performance of the Construction Contract, which is 

3 incorporated herein by reference." See Exhibit "6", ¶ 1. The Owner of the Project is 

4 identified as QH Las Vegas, LLC. Id. at p. 1. The Owner is not identified as the City of Las 

5 Vegas, as would be the case if this were a public works project. Defendants offer no 

6 evidence in support of their assertion that this project should be governed by NRS 339.105 et 

7 seq., because none exists. The fact that subsequent to construction the Project was transferred 

8 to the City of Las Vegas, does not retroactively make the Project a public project, no matter 

9 the number of times Defendants claim it should be treated as such. The terms and conditions 

10 of the Payment Bond govern claims against the Payment Bond, and all arguments offered by 

11 Defendants in reliance upon NRS 339.015 et seq. and the Miller Act must be disregarded as 

11 they are inapplicable to the facts of this matter. 

13 	Further, Defendants repeatedly do not comply with NRCP 56 and EDCR 2,21(c) as 

14 they have failed to support many of their factual assertions with any admissible evidence, 

15 requiring denial of the Motion. Defendants' claims that Cashman failed to comply with the 

16 notice requirements and that Cashman's notice was untimely are supported by no evidence. 

17 Defendants include the Declarations of Roxanne Kasten for Travelers, and Susan Getz for 

18 Fidelity; however the relevant statements included in the each Declaration are made "upon 

19 information and belief'. Affidavits in support of summary judgment motions shall be made 

20 on personal knowledge. See NRCP 56(e). Statements made upon information and belief are 

21 not admissible and are expressly prohibited with regard to motions for summary judgment. 

22 See Gunlord Corp. v. Bozzano, 95 Nev. 243, 245 (1979) (papers which do not comply with 

23 NRCP 56(c) are deemed legally insufficient.) Defendants have not submitted admissible 

24 evidence in support of the allegations used in seeking judgment, therefore judgment cannot be 

25 granted. 

26 

27 

28 
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2 
	

STATEMENT OF UNDISPUTED FACTS  

	

3 
	

1. 	The Las Vegas City Hall project (the "Project") was a constructed on privately 

4 owned property at the time of construction. See Exhibit "2." 

	

5 
	

2. 	The Project was owned by P Q Las Vegas, LLC from December 2009 until 

6 February 17, 2012, when the building was transferred to the City of Las Vegas, Nevada. Id. 

	

7 	3. 	Cashman contracted with Cam to supply equipment to the Project. See 

8 Exhibit 1 '1" and Exhibit "8," Credit Application. 

	

9 	4, 	Cashman was not paid for the equipment it supplied to the Project. See Exhibit 

	

10 	.1  !, 

	

11 	5. 	Cashman is currently owed $755,893.89 for equipment supplied to 

12 incorporated into the Project. Id. 

	

13 	6. 	Cashman invoiced Cam for the equipment supplied on February 1, 2012 and 

14 March 25, 2012. See Exhibits "1" and "13. "  

	

15 	7. 	The equipment Cashman supplied to the Project required certain start up 

16 functions that was to be performed well after the equipment is delivered to the Project. See 

17 Exhibit "1." 

	

18 	8. 	Cashman's work on the Project was not complete at the time the equipment 

19 was delivered. 

	

20 	9. 	Cashman served a "Preliminary Notice" to Mojave and the Owner on April 20, 

	

21 	2011. See Exhibit - 11." 

	

22 	10. 	Cashman flied its Complaint on June 3,2011. 

	

23 	11. 	Cashman recorded its Notice of Lien on June 22, 2011, which was served upon 

24 Cam, Mojave, Whiting and the Owner. See Exhibit "4." 

	

25 	12. 	On June 24, 2011, Cashman instructed its attorneys to serve a Claim on 

26 Payment Bond to Whiting Turner Contracting Company. See Exhibit 1" and "6." 

27 

28 
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13. Cashman was not aware of the existence of the Payment Bond at this time, but 

wanted to preserve any claim it may have should a Payment Bond later be discovered. Id. 

14. An Amended Complaint was filed on July 25, 2011, to include a lien 

4 foreclosure claim. 

	

5 	15. 	On September 8, 2011„ Mojave, as Principal, obtained a Bond for Release of 

6 Mechanic's Lien from Western Surety Company (hereinafter "Lien Release Bond"). See 

7 Exhibit "5." 

	

8 	16, 	Cashman filed its Second Amended Complaint on September 30, 2011. 

	

9 	17. 	On March 6, 2012, Defendants first served Cashman with a copy of the 

10 Payment Bond. See Exhibit "9," Defendants Supplemental Disclosure of Documents. 

	

11 	18. 	On March 19, 2012, Cashman moved to amend its complaint in order to 

12 include a claim on the Payment Bond. 

	

13 	19. 	At the time the Motion to Amend was filed, Fidelity was already a party to his 

14 matter, represented by the law firm of Cotton, Driggs, et al. 

	

15 	20, 	Cashman's Motion was granted on May 7, 2012, and the Third Amended 

16 Complaint was filed on May 24, 2012. 

	

17 	21. 	Cashman obtained Default Judgments aga nst Cam and Caryalho, filed on 

18 September 11, 2012. See Exhibit -10." 

19 

20 
ARGUMENTS AND AUTHORITIES 

21 

	

22 
	A. 	Standard for Motion for Summary Judgment  

	

23 
	Defendants' Motion must be denied as the facts material to Cashman's claims and 

24 supported by admissible evidence require that judgment be entered in favor of Cashman on its 

25 Claim against the Payment Bond. Summary judgment is only appropriate when "the 

26 pleadings, depositions, answers to interrogatories, admissions, and affidavits, if any, that are 

properly before the court demonstrate that no genuine issue of material fact exists, and the 

-6- 
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15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

moving  party  is entitled to judgment as a matter of law." Wood v. Safewa y, Inc., 121 Nev. 

2 724, 731, 121 P,3d 1026, 1031 (2005); see also Mar grave V. Dermody  Properties, Inc., 110 

3 Nev. 824, 827, 878 P.2d 291, 293 (1994) ;  and NRCP 56. A factual dispute is genuine when 

4 the evidence is such that a rational trier of fact could return a verdict for the nonmovin g  party . 

Wood v. Safewa y, Inc., 121 Nev. 724, 121 P.3d 1026 (2005). Summary  judgment is 

appropriate when, as a matter of law, there is no genuine issue as to any  material fact. NRCP 

56(c); Prostack v. Songailo, 97 Nev. 38, 40, 623 P.2d 978 (1981); see also Barr v. Gaines, 

103 Nev. 548, 549, 746 P.2d 634, 635-36 (1987) (summar y  judgment is appropriate where 

only question is one of law). 

here, Defendants' motion must be denied as the undisputed facts re garding  the 

Payment Bond requirements establish that Cashman is entitled to jud gment on its Payment 

Bond claim. Even if the Court does not find that Cashman is entitled to jud gment at this time, 

Defendants' Motion must be denied as the y  failed to submit to the Court admissible evidence 

in support of their factual alle gations and rely  upon law that has no application to Cashman's 

claims, as this Project was private at the time of construction and therefore is not subject to 

the Nevada statutes governin g  public works projects (NRS Ch. 339). 

B. 	Defendants' Request for Summary Jud2ruent Relatine to Cashman's Payment 
Bond Claim Must Be Denied.  

I. The Payment Bond Issued b y  Fidelity  and Travelers is a Private Bond, and  
Therefore NRS Ch. 339 et se q . Does Not Appl y .  

Cashman is a proper claimant on the Pa yment Bond as it was obtained for the benefit 

of potential claimants who did not receive pa yment for work performed on the Project. See 

Exhibit "6." NRS 339.015 et se q ., the statutes governing  payment bonds for public works 

projects, does not appl y  in this matter, and Defendants reliance upon the statutor y  

requirements contained therein is in error and misrepresents the governing  law to this Court, 

All arguments made b y  Defendants in reliance upon the statutor y  requirements of MRS 

28 
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1 Chapter 339 must be disregarded, as the Project at issue is a private project and NRS Ch. 339 

2 is only applicable in matters involving public works projects. 

The title of NRS Ch. 339: is "CONTRACTORS' BONDS ON PUBLIC WORKS". 

4 (Emphasis added). NRS 339.025(1) states: 

5 	 Before any contract 	exceeding $100,000 for any project for the 
6 new construction, repair or reconstruction of any public building or 

other public work or public improvement of any contracting body 
is awarded to any contractor, the contractor shall furnish to the 
contracting body the following bonds which become binding upon 
the award of the contract to the contractor... 

9 

II) 
(Emphasis added). 

NRS 339.015(2) defines "Contracting Body" as "the State, county, city, town, school 
11 

district, or any public agency of the State or its political subdivisions which has authority to 
12 

contract for the construction, alteration or repair of any public building or other public work 
13 

or public improvement." 
14 

Here, the Project was private construction. As set forth in the Payment Bond, Whiting 
15 

contracted with Q H Las Vegas, LLC for the construction of the Project. See Exhibit "6." 
16 

Defendants claim that the Project had "public and private components", however they fail to 
17 

provide any evidence in support of this allegation, therefore it must be disregarded by the 
18 

Court. See Motion at p. 8, In, 6. As NRS 339.025(1) requires that the contracting body be a 
19 

state agency, and the Owner of the Project was a private entity, there can be no argument that 
20 

this was anything but a private. Project. The Payment Bond does not reference that it was 
21 

issued pursuant to NRS Chapter 339 and specifically designates the Owner of the Project as 
22 

QII Las Vegas, LLC, not a state agency. The Payment Bond also includes its own terms and 
23 

conditions, which differ from the requirements NRS Chapter 339. Therefore, Cashman's 
24 

claim on the Payment Bond is governed solely by the terms of the Payment Bond and all 
25 

reference to NRS Chapter 339 by Defendants must be disregarded. 
26 

27 

28 
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2. Cashman Has Complied with the Requirements of the Payment Bond, or is 
Excused from Compliance under its Terms. 

As discussed above, the Project was private at the time of construction, and was later 

transferred to the City of Las Vegas. See Exhibit "2." As such, Cashman need only comply 

with the provisions of the Payment Bond in order to enforce its claim against the Bond. 

The relevant portions of the Payment Bond are expressly stated as follows: 

4. 	The Surety shall have no obligation to Claimants under this 
Bond until; 

1 

2 

3 

4 

5 

6 

7 

8 

21 

`)2 

23 

24 

25 

26 

27 

28 

41. 	Claimants who do not have a direct contract with the 
Contractor: 

1. Have furnished written notice to the Contractor and 
sent a copy, or notice thereof, to the Owner, within 90 
days after having last performed labor or last furnished 
materials or equipment included in the claim stating, 
with substantial accuracy, the amount of the claim and 
the name of the party to whom the materials were 
furnished or supplied or for whom the labor was done 
or perforrned; and 

2. Have either received a rejection in whole or in part 
from the Contractor, or not received within 30 days of 
furnishing the above notice any communication from 
the Contractor by which the Contractor has indicated 
that claim will be paid directly: and 

3. Not having been paid within the above 30 days, have 
sent a written notice to the Surety (at the address 
described in Para. 12) and send a copy, or notice 
thereof, to the Owner, stating that a claim is being 
made under this Bond and enclosing a copy of the 
previous written notice furnished to the Contractor. 

5. 	If a notice required by Paragraph 4 is given by the Owner 
to the Contractor or to the Surety, that is sufficient 
compliance. 

(Emphasis added). 

-9- 
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Cashman complied with Section 4.2.1. Cashman timely sent notice of its claim when 

2 it served on Whiting, the general contractor, its Notice of Claim on Payment Bond on June 24, 

3 2011, See Exhibit "7". The notice is timely as Cashman's work on the Project was not 

4 complete at delivery of the equipment, as Defendants now allege in this Motion for the first 

5 time. Defendants have maintained in their initial Motion for Summary Judgment, filed on or 

6 about March 9, 2012, and in their Motion to Procure Codes, filed on or about July 18, 2012, 

7 that Cashman's work included startup of the equipment provided to the Project. The notice 

8 under Section 4.2.1 is required to be sent within 90 days after having last furnished materials 

9 or equipment. Cashman had not completed its work at the time the equipment was delivered, 

1 	Defendants cannot in good faith claim that Cashman's time to assert its claim began upon last 

11 delivery as Defendants have been repeatedly arguing in various forms that Cashman still 

12 needs to complete its work and that Cashman's failure to start up the equipment is causing 

13 irreparable harm. If Cashman's work was complete, as Defendants now claim, in late March 

14 2012, then there would be no need for the preliminary injunction Defendants were so eager to 

15 obtain. Further, the testimony offered by Defendants as to this allegation is only given 'upon 

16 information and belief" and therefore cannot be considered by the Court. 

17 	The earliest date under Which Cashman could be said to have completed its work 

18 would have been the date at which payment failed and Cashman was relieved of any further  

19 duty to perform due to the nonpayment. The initial payment from Carvalho was received on 

20 April 26, 2011, and Cashman received notice of that payment was stopped on that check on 

21 May 4, 2011. See Exhibit "14". Therefore, the notice required under Section 4.2.1, was 

22 required to be served by August 2, 2011, ninety days from the date Cashman was excused 

23 from further performance under its agreement with Cam. As Cashman served its notice on 

24 June 24, 2011, the notice required by Section 4.2.1 was timely, even though Cashman was not 

25 aware whether a payment bond was required for this Project, given that it was not public 

26 works, See Exhibit "1", 

27 

28 
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Cashman also sufficiently complied with Section 4.2.3 of the Payment Bond. The 

2 notice required by Section 4.2.3 does not have to be made within a specific time, it simply 

3 states that notice must be provided to the Surety and the Owner that claim is being made on 

4 the Payment Bond after 30 days have passed from the notice sent to the general contractor. 

5 Fidelity and the Owner had notice that Cashman had not been paid and that Cashman had 

6 initiated a claim on the bond as early as August 8, 2011, as evidenced by correspondence 

7 from Todd M. Touton, attached hereto as Exhibit "18". In that correspondence, Mr. Touton 

8 demands that Cashman withdraw any bond claim it initiated. Mr. Touton makes this demand 

9 on behalf of Whiting, Fidelity and the Owner. Mr. Touton later confirms his representation of 

10 these parties in subsequent correspondence dated August 25, 2011. See Exhibit "19". By 

11 requesting that the bond claim be withdrawn, the Owner and Fidelity acknowledge that they 

12 had actual notice of Cashman's claim on the Payment Bond satisfying the requirements of 

13 Section 4.2.3. 

14 	Further, immediately upon receiving the Payment Bond in Whiting's disclosures on 

15 March 6, 2012, Cashman sought leave of the Court to amend its Complaint to include a claim 

16 on the Payment Bond. See Exhibit "9." The Motion to Amend was served on counsel for 

17 Fidelity in this matter providing additional notice under Section 4.2.3 that Cashman was 

18 asserting a claim against the Bond. See Exhibit "20," Certificate of Mailing for Motion to 

19 Amend. It is important to note that Cashman did not know whether a Payment Bond had been 

20 obtained by Whiting on the Project, until the disclosure as part of this litigation, See Exhibit 

21 "1." However, as Cashman sought to pursue all remedies potentially available to it, Cashman 

22 determined to send notice of its claim to Whiting on June 24, 2011, in case a payment bond 

23 was in effect, concerning the amount owed to Cashman for equipment supplied on the Project. 

24 See Exhibits "I" and "6." As such, should the Court determine an issue exists as to whether 

25 Cashman complied with Section 4.2.3, Defendants should not be rewarded for their failure to 

26 provide the Payment Bond to Cashman and allowed to claim that Cashman did not provide a 

27 
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notice they intentionally, the requirement for which they intentionally withheld from 

Cashman. 

Cashman's sufficient compliance with Section 4.2.3 is also satisfied based upon 

4 Section 5 of the Payment Bond, Section 5 provides that if the Owner of the Project gives 

5 notice to the general contractor or the Surety of a notice required by Section 4, that 

6 requirement is deemed satisfied. The Owner of the Project gave notice to Whiting that 

7 Cashman was asserting a claim for amounts owed for equipment supplied to the Project, 

8 giving rise to "sufficient compliance" as set forth in Section 5. See Exhibit "16," email dated 

9 July 7, 2011 between Owner representatives concerning communications with Whiting. 1  

10 	Further, Whiting has produced emails ranging in date from May thru July 2011, 

11 evidencing that Whiting was made aware of the fact that Cashman was not paid for the 

12 equipment. See Exhibit "21." An email dated July 5, 2011 was sent to the Owner 

13 representative, David Phillips, which included a copy of the Payment Bond claim. Id. As 

14 evidenced by these emails, all parties involved, including Mojave, Whiting and the Owner, 

15 were aware and had actual notice of Cashman's claim on the Payment Bond and its 

16 mechanic's lien against the Project. Id. 

17 	Finally, Cssfirnan is a claimant under the terms of the Payment Bond. As NRS Ch. 

18 339 does not apply, as explained above, Defendants' arguments as to Cashman being a fourth 

19 tier contractor are not valid. The Court need only look to the Payment Bond to determine 

20 whether Cashman is a claimant. The Payment Bond provides in Section 15.1 the definition of 

21 a claimant under the bond, which includes "all other items for which a mechanic's lien may 

22 be asserted in the jurisdiction where the labor, materials or equipment were furnished." 

23 Pursuant to NRS 108.2214, a lien claimant is "any person who provides work, material or 

24 

25 
1  This email demonstrates that all parties were aware of Cashman's claims and the status thereof If the Court 

26 

	

	finds that actual notice is insufficient, Cashman is in the process of conducting additional discovery on this issue, 
precluding judgment from being entered in favor of Defendants. especially in light of the genuine issue this 

27 raises as to whether Section 5 of the Payment Bond has been satisfied and considering that discovery is ongoing. 

28 
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I equipment with a value of $500 or more to be used in or for the construction, alteration or 

repair of any improvement, property or work of improvement." As Cashman supplied 

3 equipment in an for the construction of this Project that was valued at more than $500, 

4 Cashman is a lien claimant under NRS 108.2214 and is therefore a Claimant under the 

5 Payment Bond pursuant to Section 151 

6 	Finally, Defendants argue that Cashman failed to mitigate its damages by putting its 

7 insurance carrier on notice of Carvalho's acts. It is unclear how this argument is relevant to 

8 this instant Motion; however the entire argument must be disregarded as no evidence is 

9 offered in support of its allegations, only statements made upon information and belief by 

10 counsel. A Motion for Summary Judgment must be based upon admissible evidence, not 

11 unsupported allegations of counsel. 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 /// 

25 

26 

27 

28 
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C. 	Defendants' Request for Summary Judgment: Relating to Whiting's License 
Bond Claim is Moot.  

Cashman will voluntarily dismiss the claim asserted against Whiting's contractor's 

license bond (Fidelity License Bond No. 9045603). 

IV. 

CONCLUSION 

For the foregoing reasons, Cashman respectfully requests that the Court deny 

Defendants' Motion for Summary Judgment of Surety Payment and License Bond Claims, 

and instead enter judgment in favor of Cashman as set forth below, 

/// 

/II 

II/ 
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CASHMAN EQUIPMENT COMPANY'S COUNTER-MOTION 
FOR SUMMARY JUDGMENT ON ITS PAYMENT BOND  

AND MECHANIC'S LIEN CLAIMS  
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A. 	Cashman is Entitled to Summary Judgment on its Claim against the Payment Bond as 
the Undisputed Facts Establish that Cashman is Owed $755,893.89 for Equipment 
Supplied to the Project and Cashman Perfected its Claim on the Payment Bond.  

Summaty judgment is appropriate against Defendants Whiting, Travelers and Fidelity 

on Cashman's claim against the Payment Bond obtained for this Project. Defendant Whiting, 

the general contractor for the Project, obtained the private Payment Bond on or about 

November 5, 2009. See Exhibit "6." Defendants admit the validity of the Payment Bond and 

its applicability to this Project. See Declaration of Susan Getz and Declaration of Roxanne H. 

Kasten attached to Defendants' Motion. Cashman supplied equipment to the Project and 

failed to receive payment for the equipment. See Exhibit "1". Cashman asserted a claim on 

the Payment Bond on June 24, 2011. See Exhibit "7." As addressed above, summary 

judgment is appropriate when "the pleadings, depositions, answers to interrogatories, 

admissions, and affidavits, if any, that are properly before the court demonstrate that no 

genuine issue of material fact exists, and the moving party is entitled to judgment as a matter 

of law." Wood v. Safeway, Inc., 121 Nev. 724, 731, 121 P.3d 1026, 1031 (2005), 

Cashman complied with the requirements to assert a claim on the Payment Bond, as 

set forth above in Cashman's Opposition to Defendants' Motion. To briefly restate, Cashman 

is a proper claimant on the Payment Bond and provided the notices required to establish 

entitlement to claim on the Payment Bond. Section 15.1 of the Payment Bond provides that a 

claimant includes "all other items for which a mechanic's lien may be asserted in the 

jurisdiction where the labor, materials or equipment were furnished." As Cashman is entitled 

to hold a mechanic's lien under NRS 108.2214, Cashman is a claimant under the Payment 

Bond. 

Cashman complied with Section 4.2.1 of the Payment Bond, as Cashman timely sent 

notice of its claim when it served on Whiting, the general contractor, its Notice of Claim on 

-14- 
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Payment Bond on June 24, 2011. Ste Exhibit "7". The service of this Notice is undisputed 

2 and relied upon by Mojave in its Motion. Cashman's notice is timely as Caslunan's work on 

3 the Project was not complete at delivery of the equipment, but at the earliest would have been 

4 complete on the date at which payment failed and Cashman was relieved of any further duty 

5 to perform due to the nonpayment, which was May 4, 2011. Therefore as Cashman's notice 

6 of its claim was served on June 24, 2011 before the expiration of 90 days, its notice of claim 

7 complied with Section 4.2.1. 

8 	Section 4.2,3 was substantially complied with as it is established that Fidelity and the 

9 Owner had actual notice that Cashman had not been paid and that Cashman had initiated a 

10 claim on the bond as early as August 8, 2011. See Exhibit "18". Cashman also provided 

11 notice sufficient to comply with 4.2.3 when it sought to amend its complaint after being 

12 provided with a copy of the Payment Bond by Whiting. See Exhibit "20". Further, pursuant 

13 to Section 5, it is believed that the Owner of the Project gave notice to Whiting Turner that 

14 Cashman was asserting a claim for amounts owed for equipment supplied to the Project, 

15 giving rise to "sufficient compliance" with Section 4. See Exhibit "16". 

16 	It is undisputed that Cashman supplied equipment to the Project, has not been paid for 

17 that equipment and is owed $755,893.89. See Exhibit "1". Therefore, as Cashman has 

18 satisfied the requirements to making a claim against the Payment Bond and has established 

19 the amount owed for equipment supplied to the Project, summary judgment should be granted 

20 in favor of Cashman and against Defendants Whiting, Travelers and Fidelity in the amount of 

21 $755,893.89. 

22 
23 B. 	Cashman Perfected its Mechanic's Lien against the Project and is Entitled to Summary  

Judgment Against the Lien Release Bond.  

24 	Summary judgment should also be granted in favor of Cashman on its claim against 

25 the Lien Release Bond. Based on the evidence set forth herein, there is no dispute that: (1) 

26 Cashman provided equipment to Cam for use on the Project; (2) the equipment provided by 

27 

28 
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1 Cashman was incorporated into the Project; (3) Cashman was not paid for the equipment; (4) 

2 Cashman is owed the principal amount of $755,893.89 for the equipment; (5) Cashman 

3 perfected its mechanic's lien claim; and (6) Cashman is entitled to recover on its mechanic's 

4 lien claim against the Lien Release Bond. Therefore, Cashman is entitled to summary 

5 judgment against the Lien Release Bond posted by Defendant Mojave, as principal, and 

6 Defendant Western, as surety, for the undisputed amount owed to Cashman, $755,893,89, and 

7 is entitled to an award of interest, fees and costs pursuant to MRS 108.2421(6). 

	

8 	1. 	Cashman's Mechanic's Lien Claim is Governed by NRS 108.221 et seq.  

	

9 	Summary judgment should be awarded in favor of Cashman on its mechanic's lien 

10 claim against the Lien Release Bond, issued to Mojave by Western, as Cashman perfected its 

11 mechanic's lien against the Project at issue and has not been paid in full for the equipment it 

12 provided to the Project. In Nevada, the purpose of the mechanic's lien statutes "is to secure 

13 payment to those who peiform labor or furnish material to improve the property of the 

14 owner." Crestline Investment Group, Inc, v. Lewis, 119 Nev. 365, 368, 75 P3d 363, 366 

15 (2003). As addressed above, summary judgment is appropriate when "the pleadings, 

16 depositions, answers to interrogatories, admissions, and affidavits, if any, that are properly 

17 before the court demonstrate that no genuine issue of material fact exists, and the moving 

18 party is entitled to judgment as a matter of law." Wood v. Safeway, Inc., 121 Nev. 724, 731, 

19 121 P,3d 1026, 1031 (2005). The evidence in this matter establishes that judgment should be 

20 granted in favor of Cashman on its mechanic's lien claim. 

	

21 
	The requirements to hold a mechanic's lien are set forth in NRS Chapter 108. A lien 

22 claimant is defined as "any person who provides work, material or equipment with a value of 

23 $500 or more to be used in or for the construction, alteration, or repair of any improvement, 

24 property or work of improvement." NRS 108.2214. Pursuant to NRS 108.222, a lien 

25 claimant has a lien upon the property and any improvements for which the work, materials 

26 and equipment were furnished or to be furnished, where there is an agreed upon price, for "the 

27 unpaid balance of the price agreed upon for such work, material or equipment... whether 

28 
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proceedings, and any other amounts as the court may find to be 
justly due and owing to the lien claimant. 

2. Cashman Perfected its Mechanic's Lien and Is Entitled to Judgment  

Cashman is a proper lien claimant, as defined in NRS 108.2214, as it contracted with 

Cam to provide equipment to the Property for an amount greater than $500.00. See Exhibit 

- 1." Cashman provided the equipment pursuant to the terms of its contract with Cam. Id. 

7 Invoices for the equipment were issued on February 1, 2011 and March 25, 2011 for amounts 

8 owed under the Contract. Id. Cashman served its Notice of Right to Lien on April 20, 2011 

9 to both the Owner and Mojave, pursuant to NRS 108.245. See Exhibit "11." On April 26, 

10 2011, Cashman received a check from Cam to pay the amount owed, however Cam stopped 

11 payment on that check. See Exhibit "1" and "14." Despite efforts to collect the amount owed 

12 from Cam, Cashman did not receive payment. Id. Cashman recorded its Notice of Lien 

13 against the Project on June 22, 2011in accordance with NRS 108.226, and served its lien on 

14 the Owner on June 29, 2011 as required per NRS 108.227(1). See Exhibit "4," The lien was 

15 recorded for the amount owed, determined as provided by NRS 108.222. Cashman then 

16 commenced foreclosure proceedings within six months of recording the lien as required by 

17 NRS 108.233(1) by riling n Amended Complaint on July 25, 2011. Mojave and Western 

18 subsequently posted a Lien Release Bond, Bond No. 58685401 ("Lien Release Bond"), 

19 pursuant to NRS 108.2415 on September 13, 2011, See Exhibit "5." 

20 
	It is undisputed that Cashman provided equipment to the Project and is owed 

21 $755,893.89. Cashman substantially complied with the statutory requirements that are to be 

22 followed in order to maintain and enforce a mechanics' lien in Nevada. Cashman sent all 

23 notices required to be sent by NRS 108.221 et seq., as set forth herein. The Nevada Supreme 

24 Court in Hardy Companies, Inc. v. SNMARK. LLC, 245 P.3d 1149, 1155(2010) stated —This 

25 court has repeatedly held that the mechanic's lien statutes are remedial in character and should 

26 be liberally construed; that substantial compliance with the statutory requirements is sufficient 

27 

28 
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10 

11 

1/ 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

to perfect the lien if the property owner is not prejudiced.' quoting Las Vegas Plywood v. D 

2 & 0 Enterprises, 98 Nev. 378, 380, 649 P.2d 1367, 1368 (1982). 

Cashman perfected its mechanic's lien claim by substantially complying with the 

4 requirements of NRS 108.221, et seq. as set forth herein; therefore Cashman is entitled to 

judgment in the amount of $755,893.89 against the Lien Release Bond, Bond No. 58685401, 

6 plus interest at the maximum statutory rate allowed, through the date that judgment is entered 

7 by this court, attorneys' fees, costs and post-judgment interest on the total amount of the 

judgment at the statutory rate, pursuant to NRS 1081421(6). 

iv. 

CONCLUSION 

Based on the foregoing, Cashman respectfully requests that the Court grant its request 

For Summary Judgment in favor of Cashman and against Defendants on its payment bond 

claim and on its mechanic's lien claim. 

DATED: September 19, 2012 
	

PEZZILLO ROBINSON 

By:  /s/ Jennifer Lloyd-Robinson . 
Jennifer R. Lloyd-Robinson, ail. 
Nevada Bar No. 9617 
Marisa L. Maskas, Esq. 
Nevada Bar No. 10928 
6725 Via Austi Parkway, Suite 290 
Las Vegas, Nevada 89119 
Attorneys for Plaintiff, 
Cashman Equipment Company 
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AFFIDAVIT OF sHANg, NORMAN IN SUPPORT OF OPPQS1TION TO 
MOTION FOR SUMMARY JUDGMEN: SURETY PAYMENT AND LICENSE BOND 

L S AND D 	 FOR AMMAN 	 MARY JUDGMENT 

STATE OF NEVADA 
) $s. 

COUNTY OF CLARK 

I, Shane Norman, having been duly sworn and under the penalty of perjury do hereby state: 

1. 	I am personally knowledgeable about the facts contained herein and am competent I. 

1 

2 

3 

4 

5 

6 

7 
8 testify. 

2. 1 am the Credit Manager at CASHMAN EQUIPMENT COMPANY ("Cashman") an< 

am authorized to make this Affidavit. 

3. Cashman is a Nevada corporation authorized to conduct business in Clark County 

Nevada. 

4. Plaintiff and Defendant CAM CONSULTING, INC. ("Cam") entered into fir 

agreement (the "Contract") in which Plaintiff agreed to sell to certain equipment to Cam foi 

incorporation into the City Hall project in the. City of Las Vegas (the "Project"). See Exhibit "8," z 

true and correct copy of the Credit Application, attached hereto. 

5. The total cost of the equipment was $755,893.89 and Defendant Cam agreed to pay this 

amount to Plaintiff. 

6: 	The equipment supplied to the Project required certain start-up functions that would no 

occur until the Project neared completion. 

7. Cashman delivered the equipment to the Project as requested. 

8. Invoices for the equipment supplied were issued on February 1, 2011 and March 25 

2011, See Exhibit "13," a true and correct copy of the Invoices, attached hereto. 

9. Defendant Cain failed to provide payment to Cashman. 

10, 	AS a result of nonpayment, Cashman filed the instant litigation to collect the amounts 

due. 

11. 	Cashman served a preliminary notice to Mojave and the owner, P Q Las Vegas, r,Lc o 

April 20, 2011. See Exhibit "IL' a true and correct copy of the Preliminary Notice, attached hereto. 

JA 0000724 



4 	13. 	This check received from Cam was returned to Cashman as unpaid on May 4, 2011, as 

5 Cam stopped payment on the check shortly after issuing it to Plaintiff. Id. 

14. Due to Cain's Breach of Contract in failing to pay Cashman as required, Cashman was 

excused from completing its work under the Contract. 

15. Cashman recorded its Notice of Lien on June 22, 2011, which was served upon Cam, 

Mojave, Whiting Turner Contracting Company and FC/LW Vegas, LLC. See Exhibit "4," a true and 

correct copy of the Notice of Lien, attached hereto, 

16. On Rine 24, 2011, 1 instructed our attorneys to serve a Claim on Payment Bond t 

Whiting Turner Contracting Company. See Exhibit "7," a true and correct copy of the Payment Bon 

Claim, attached hereto. 

17. I was not aware that there was a payment bond procured by THE WHITING TURNER 

CONTRACTING COMPANY ("Whiting") at this time. Id. 

18. T only became aware of the existence of a payment bond on March 6, 2012, when 

Cashman's attorneys received a copy of the payment bond procured by Whiting from Whiting's 

attorneys. 

19. Cam purchased the equipment from Cashman, 

20. Cam was not an agent of Cashman. 

21. Cashman understood that Cam was supplying the equipment to Mojave. 

22. Mojave refused to issue a joint check to Cam and Cashman, despite Cashman's request 

that it do so. 

6 

7 

8 

9 

10 

19  
L ii 

 12 

13 

I 014  
g>°  9/ 15 

16 

17 

18 

19 

21 

22 

23 

24 

25 

26 

27 

28 

1 	12. 	On April 26, 2011, Cashman was presented with a check from Cam in the amount a 

2 $755,893.89. See Exhibit "14," a tile and correct copy of the check received from Cam, attachei 

3 hereto. 
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FURTHER YOUR ARRANT SAYETH N 4 GHT. 

5 

Date 
Shane Norman 
Credit Manager 

Cashman Equipment 

6 

7 

ShaVeNorma 

-3- 
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10 

t § 4  11 
4,4.2 g 
Ea 12 

c1/4, 13 

4,;4› tfri 5  15 

16 

17 

8 II Subscribed and sworn to before me , 
this 1(If  day  of ..u5sple- 

Notary Public in and for said count y  and state 

NOTAPY PUBLP 
STATE OF NEVADA 

County of CM* 

No: 12450- 1 	S JOHNSON 
Aopo41Irti ..... . aviree Deo 6, 2015 

, 2012. 

23. 	Cashman included the re quired language in it Unconditional Waiver and Release wit 

2 I the understanding  that if the payment it received failed, the Release would be unenforceable. Se 

3 Exhibit "15," a true and correct cop y  of the Uncondliional Release, attached hereto. 
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Affix R.P.T:1'.: ILE-X- eM 

• RECORDING REQUESTED IW AND 
MIEN RECORDED RETURN TO: 
City of Las Vegas 
elo Office of Business Development 
400 Stewart Avenue, 2nd Floor 
Las Vegas, Nevada 89101 
Attn: Director 

loot 201202170001875 
Fees: $0.00 WC Fee: $0.00 
RPTT: $0.00 Ex: #002 
0211712012 11:16:14 AM 
Receipt 0: 1070223 
Requester: 
FIRST AMERICAN TITLE HOWARD 
Recorded By: KOP Pgo: 5 

DEBBIE CONWAY 
CLARK COUNTY RECORDER 

MAIL TAX STATEMENTS TO: 
City of Las Vegas 
do Office of Business Development 
400 StoWnIt Avenue, 2nd Floor e 

1..as Vegas, Nevada 89101 
Attn: Director 

APNs: /39-3v° 2.°/ - 6  LL 
3g6 OS-9- Ss 

(Space above Ito for Reeorder's use  only) 	  

GRANT, BARGAIN AND SALE DEED 

PQ LAS VEGAS, 1.1C, a Delaware limited liability, : company, as "GRANTOR," do hereby 

Grant, Bargain, Sell and Convey to the CITY OF LAS VEGAS, NEVADA, a political subdivision of 

the State of Nevada, as "GRANTER" the real property located in Cotifity of Clark, State or Nevada 

bounded and described as follows: 

See Exhibit "A"  attached hereto and incorporated herein by this reference; 

Together with all and singular she tenements, hereditaments and appurtenances ihereunto 

belonging or otherwise appertaining. 

SUBJECT TO 

I. 	General taxes for the current fiscal tax year not yet due and payable. 

2. 	All matters of record. 

(Signahire Page Pollowsj 

4109/0,226v1 12409 
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SUBCONTRACT 

THE NVIIITING-TURNER CONTRACTING COMPANY 

' 	Address Reply to 
	6720 Via Aug! Parkway, Suite 300 

Las Vegas, NV 89119 

Phone: 702-650-0700 

Fax: 701-650-2650 

SUI3C0NTRACTNO. 	1260D-266.  

SUBCONTRACT FOR 	Electrical, Fite Marra, and Low Voltage 

SUBCONTRACTOR 
Address 

Remittance Address 

Mojave Biectric 
3755 W. Ilaclereta Avenue 

Las Vegas, NV 89118 

(r) 702-798-2970 

(E) 702-798-7912 
some as above 

License II 19512 

OWNER 

PROJECT 

QH Les Vega; LLC 

50 Publics Square, Suite 1005 

Cleveland, 01144113 

City of Les Vegas New City Vail 

495 Main Street 
Las Vegas, NV 89191 

ills agreement, made this 	Ilth 	day of February 	 ,2010. ,by and between 

Mojave Electric 

hercinsfler called the Subcontractor, and T1D1 WIRTINCI-TURNER CONTRAefING COMPANY, of Baltimore 

Maryland, with its principal office located at 300 liaeLloppa. Road, Baltimore, Maryland, a kitty corporate oldie State 

of Maryland, hereinafter celled the Contractor, 
WITNEISSETH, that the Subcontractor and Contractor for the consideration hereinafter named, agree as 

follows: 

ARTICLE 1, DREINMONS- 
(a) As used herein, the following terns shall have the meanings indicated: 	- 

"Architect” or "Engineer" miens the architect or engineer directing the work as agent.of the Owner, or any 

other person authorized by the Oenetal Contract to direct or pass upon any matter or thing connected with the 

performance of the General Contract. 
"Contract Documents" means (a) the General Contract, (b) all general, supplementary and other conditions 

applicable to the Project, (c) the Drawings and Specifications, and (d) all belleline and addenda Issued In connection 

with the Project. 
"Drawings and Specifications" means the drawings and specifications described in Article 2 hereof, and all 

addenda andfor revisions thereto. 
"General Contract" means the contract executed or to be executed by the Owner and the Contractor in 

connection with the construction of the Preterit and any amendments thereto. 

8C1 

Rev. 12/08 

Initialed 11,y; 
Connecta:12 Subcontractor 

wi-com01 
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Rev. i2/111 

Initiated by 
Contractor: 

SC 

Where the contract entered into between Owner and Contractor is a Conensetion Management Agreement, 

the term 'Contractor" shall be deemed to mean "Construction Manager". 

"Subcontract" meana this document and all of the Contract Documents which shall be made a part of this 

SubcontruCt and are incorporated herein by reference, 

(b) Where the term "Contractot" is umd in the Specificatiorri, insofar as It luie application to the work 

.requlred to ho done by the Subcontractor BS provided herein, it shall be deemed tbr the purposes hereof to refer to the 

Subcontractor, The term 'Contractor or "Oenersil Contractor" when used in the Contract Documents shall be deemed 

to make reference to the Subcontractor insofar as II has application to the work covered by this Subcontract. The term 

"Subcontractor" may be referred to as "it" whether Subcontractor Is incorporated or not. 

ARTICLE 2. SCOPE OF WORK--The work to be performed and materials to be furnished by the Subcontractor are 

as specified in Article 3 hereof and in accordance with Drawings and Specifications prepared by NA 6rehitectin -e 

dated "Exhibit C Document  to dated 11-24-09" 	s  and as 

set parth in Exhibit R. 

ARTICLE 3. PROVISION Or LABOR AND MAXERIALS-- 

(a) The Subcontractor agrees to knish and pay for nil labor and supervision, tools, apparatus, supplies, 

equipment, and services, and else to furnish, deliver, install, and pay for ell materials necessary lbr the petforniance 

and completion of the work described under the Scope of Work, free from all claims and liens of materialmen, 

suppliers, laborers, truckers, subcontractors, and others making olaims through the Subcontractor. All ouch work eliall 

be d. one to the salisthetion of the Owner. the Architect and/or Bngineer, and the Contractor in accordance with the 

Contract Documents, Subcontractor egrees to submit daily work reports and monthly progress reports mid schedule 

updates upon request by the Contractor. The Subcontractor agrees that with respect to the Scopri of Work hereunder it 

will stand in the Contractor's shoes with respect to the Contractor's obligations to the OF ■lier Under the Contract 

Documents and will perform all work end-obligations as set forth on the Contract Documents to the satisfaction of the 

Owner. At all times that Subcontractor tins personnel at the Project site, it shall also have present an authorized 

representative or Subcontractor who shall supervise and direct Subcontractoris personnel and be responsible for their 

actions. Such representative shelf be authorized to net on behalf of the Subcontractor and communications to such 

representative shell be binding upon Subcontractor. 
(b) In the event any deviations from the Contract Documents ate incorporated in urty shop drawing of or by the 

Subcontractor, suith deviations and the reasons theretbre shall be fiilly explained in writing by separate letter to 

Contruotor and Owner at the time the shop drawings are eubmitted to the Contractor and Owner. Failure to so specify 

and explain any such deviation will automatically void any inadvertent approval of the sonic by the Contractor, 

Arch Renee Engineer end/or Owner. 
(c) The Subcontractor represents and warrants that it is an expert in the particular line or lines of work herein 

contracted to be done and that it is competent to know whether the materials, methods mid apparatus specified for thie 

work are sufficient and suitable to secure the results contemplated by the Contract Docements, The Subcontractor ball 

be responsible for fulfilling the requIretnents of the Contract Documents, Subcontractor agrees to cooperate in currying 

out Contractor's quality assurance program including, but not limited to, furnishing necessary, documentation and 

hellitating inspections and rmality cheeks. 
(d) In the event that Subcontractor employs union labor the Subcontractor agrees to be bound by the terms and 

pnovisions of the agreement establishing the Impartial jurisdictional Disputes Board, any such successor Board, or any 

subsequent method reed to be empleyere and the unions affiliated with the Building and Construction Trades 

Deparhnent, AFL-CIO, fbr lire settlement ofjurlsdietionall disputes. The Subcontractor also agrees that arty essisonnents 

of disputed work shall be made in accordance with any agreement of record between the disputing trades, or any 

published decision of record complied and publisher] by the i3ufiding and Construction Trades Department, AFL-CIO 

in !Agreements and Deeisions Rendered affecting the Building industry. 

ARTICLEt 4.1)111,1GBNY PERItORMANCE- 
(a) Subcontractor agrees to commence, pursue diligently and complete the work in such sequence and order and 

according to such schedules as Contractor shall eelablish from time to time during the course of the work, arid shall 

perform the works° as not to delay any other trades or contractora, time being a ithe essence of this Subcontract. Any 

written dates furnished by the Subcontractor and approved by Contractor arid Owner ihr delivery of materials, samples, 

shop drawings, etc., shall become a part of this Subcontract. Subcontractor shall filmich information requested by th.e.. 

Contractor in connection with monitoring sad updating the Project schedule and shall inunediately notify Contructor in 

moiling of uny interruption of the work or late delivery which causes or may cause a delay in Subcontractor's 

performance. bro extension or completion date shall be permitted unless approved In writing by the Contractor and 

Comer, and Subcontractor shall be responsible.for any losses or penalties Incurred by Contractor as a result of delays in 

completing Subcontractor's work. If Contractor determines that the Subcontractor is behind 3chedu1e or will not be able 

to maintain the schedule, Subcontractor shell submit a remedial plah to recover, shall work overtime, shift work, or 

work in an altered sequerice, if deemed necessary, in the judgment of the Contractor to maintain the progress of the 

work. Any such overtime, acceleration, shift or altered sequence work required to maintain progress or to complete the 

work on a timely basis shell beat Subcontractor's expense and shall not entitle Subcontractor lo an extension oflime or 

additional compensation. Contractor may supplement Subcontractor's forces, at Subcontractor's Owns°, if deemed 

necessary by the Contractor to tnaintain the Project schedule. Subcontractor shall be liable to Ole Contractor 1hr any 

delay or damages, Including consequential or liquidated damages, threatened or assessed against the Contractor to the 

extent caused by the Subcontraotor. 
(b) To the fullest extent permitted by applicable law, Contractor shall have the tight at any limo to delay or 
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auspend The work or any part thereof without incioring liability therefore. An extension of time shall bo the sole and 

exclusive remedy of Subcontractor for any delays or suspensions sufftred by Subcontractor, but only to the extent 

that a time cxtenslon is obtained front the Owner, end Subcontractor shall have no right to beak or recover from 

Contractor any damages or losses, whether direct or indirect, arising from or rotated to any delay or acceleration to 

overcome delay, and/or any impact or °Met of such delays on the Work. 

(c) Subcontractor shall cooperato fully with Contractor In pioviding airomptly any Information requested by 

Contractor In connection with preparation of schoilotes for the Project, including, but not limited to, detailed 

intimation concornIng the sequence, beginning and ending dates or activities, cost breakdowns related to such 

activities, and any information requested Mr Critical Path Method scheduling Word for the Project, Tha coats of all 

such activities on the part of Subcontractor are Included in the Subcontract Amount. 

(d) In the event or any dispute under this Subcontract or as to the work to be performed, Subcontractor shall 

continue to diligently perform the work et directed by Contractor without interruption, deficiency or delay. 

ARTICLE S. PAYMENT-- 
(a) Payment of amounts due under the Subcontract, shall be made as follows: Thu Contractor shall, pay to the 

Subcontractor an amount equal to niaety percent (9055) or such highor percentago at required by applicable, law of the 

value of the work performed by the Subcontractor as determined by the Architect mid approved by the Contractor 

during any chtendar month within fifteen (15) days after payment therefor has been received by the Coot/actor Um the 

Owner, or within such shorter period specified by applicable law, statute or regulation. Tito Contractor shall be Under 

no obligation to make arty payment to the Subcontractor except to the extent that the Contractor has recoivorl Maids 

from Om OW1181 for the work invoiced by the Subcontractor; that is to say, the Subcontractor ghall not be entitled to 

payment if fbr any WO; the °Mei falls to pay the Contractor in accordance with the General Contracts, such 

payment from the Owner being a condition precedent to any obligation of Contractor to Subcontroctor. Retainagoond 

any othcr balance of the Connect Amount shall be payable fifteen (15) days or within such shorter period a pecified by 

applicable law, after the work under this Subcontract has ham completed and mcop led by the Owner, Architect, and 

Contractor and fhl lowing approval by the Architect oftho final application for payment, and settlement or all claim; if 

any, under this Agreement, provided That Subcontractor has fully perlbrmect all of its obligations hereunder, The 

Contractor is hereby authorized to deduct and ofilet from any payment an amount equal to any and all sums or 

obligations owing by the Subcontractor to the Contractor and costs necessary to complete the work to be performed 

under this Subcontract, and any arid all claims liquidated or unilquidetcd, by tire Contractor against tho Subcontractor, 

arising hereunder, under any other contract or agrecmcnt between the Subcontractor and tho Contractor or from ony 

other liability or obligation of the Subcontractor to the Contractor whether under this Subcontra 

at such othertlmo as provided in the Contract Documents so as to enable the Controotor to timely 	o I Owner 
[IT 	th, or 

(b) The Subcontractor agrees to submit to The Contractor applications for payment by Ilio 

for payment. As a condition precedent to the payment of any application, the Subcontractor shall (1Ufoduec  waivers 

ofmechanics lien rights and claim releases in The form requ red by Contractor by Subcontractor an all persons 

supplying labor or materials to the Subc.ontroctor on the Project through the period covered by the application, 01 (2) 

exhibit such other evidence as the Contractor luny requiro that aunts for all labor tad material have been paid. Any 

payments made by Contractor to Soboontractor ace to be held in trust by Subcontractor the the payment any 101V4r 

tier Subcontractor or supplier, The Contractor shall have (ho right to contact Subcontractor's suppliers and 

subcontractors of any tier, di/color Indirect, to determine the current status of indebtedness and Subcontractor 

authorizes them to provide such information. Contractor in Its discretion may make checks payable jointly to 

Subcontractor and the supPiler or subconhacaor or directly to the supplier or subcontractor fin the amount °film 

Sobconta actor. 
-(0 Payment by the Contractor to the Subcontractor or for its account shall not Int deemed 'o be an admission or 

approval by the Contractor of the sufficiently of the work covered by the payment. 

(d) Notwithstanding any oilier provisions of this Agreement, Contractor shall be under no obligation to make any 

payment to the Subcontractor under any provision hereof forcept to the extant that Contractor lies received fiords from 

Owner paymont by Owner being a condition precedent to payment of the Subcontractor. Notwithstanding the 

foregoing, nothing in this Subcontract shall be construed to prohibit Subcontractor from pursuing its rights, if any, to a 

mechanic's lien or statutory bond claim in the event that non-payment of the Subcontractor was caused by the failure 

of the Owner to pay Contractor amounts legally due. Subcontractor further agrees that, prlor to °itemising its rights or 

filing any claims, If any, against the Contractor or any surety for nonpayment caused by the failure of the Owner to 

pay Contractor amounts legally due, Subcontractor sholl first timely exercise and exhaust any rights and remedies that 

may exist with respect to enforcing a mechanic's lion on the Project. 

(a) Contractor may apply any payments, otherwise due Subcontractor hereunder to any other indebtedness, 

liability or obligation of Subcontractor to Contractor whother under this Subcontract or nay other agreement or 

circumstance, 

5 

ARTTCL 6, ADDITIONAL OR OMITTED WORK-- 

(a) In the event that the Contractor dhotis Subcontractor to perform additional work, Subcontractor agrees that it 

wilt promptly perform and diligently complete such work whether or not Contractor and Subcontractor have agreed on 

tho cost of such work Subcontractor shall submit to Contractor a lump sum proposal for such work, which proposal 

shall loclude a detailed cost breakdown for each component (ISOM work, Indicating both quantities and unit poets, and 

such proposal shall be submitted to Contactor not later nom 7 days after Contractor directs Subcontractor to perform 

extra or additional work or such lessor period if required by the Contract botwecn Owner and Contractor. if a lump 

sum price or unit price for the additional work clarinet be agreed upon, or Subcontractor fails to submit such proposal 

within 7 days After Contractor directs Subcontractor to perform extra or additional work, Subcontractor agrees to do the 

work on the basis of its actual cost phia percontago feet for ovechcod and profit as set forth lit Article 11:t. 'rho 

Conhactor shall not be liable for payment Rai any additional work performed by the Subcontractor unless such work is 

first expressly authorized by the Contractor In writing and payment is made by the Owner to the Contractor for such 
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extra work, payment by Owner to Contractor being a condition precedent lbr Contractor to pay Subcoutractor Ibr sitel 

work. Both authorization in welling by this Contractor arid actual payntent by the Owner to the Contractor ihr such extra 

work shall be conditions precedent to Cootraclois obligation to pay Subcontractor for such additional work. Any 

additional compensatton or time to be given to Subcontractor shall be set forth in it contract supplement and shall 

=Istituto a full arid final equitable adjustment of compensation, time or any other alleged entitlament, known or 

unknown, arising in connection with the facts and circumstances described in and which gave rise to such contract 

supplement and Subcontractor waives all damages, direct, indirect and consequential, relating to such facts and 

circumstances, inoludhig, but not limited to, impact, reduced productivity, interference by other trades, lack of 

coordination of the work by Contractor, inefficiencies, acceleration, details, extended overhead, diminishcd bonding 

capacity or lost profits. 
• (b) In the event that the Subcontractor potful -rig any such authorized additional work oo an actual cost plus basis, 

It shall Amish coal day to the representative of the Contractor, duplicate payroll sheets, Ilmesheets, material tickets, 

equipment charges, and a statement or slips for all oilier charges, retaining a copy of each thereof, and securing on each 

thereof the signature of the duly accredited repossentattvo of If in Contractor. Such signed copies of payroll sheets, 

tioneshects, material tickets, steloments and slips shall accompany the application few payment. 

(o) Should the Contractor during the exectitloit of this Contract require the Subcontractor to omit any work 

embraced within the tonna of this Subcontract, said omission being 1hr the account of the Owner, the Contractor, or any 

other subcontractor on the work, the Subcontractor agrees to omit such work, tutd the Contractor will dectoct from any 

monies due the Subcontractor the vnlue ofsuch omitted work as reasonably determined by Contractor. 

(d) in the event of any dispute, controversy, or claim for additional componsetion or time extensions, except for 

payment kir mere or additional work expressly directed by Contractor in accopeanee with Section 6 (a) of this 

Subcontract, the compensetion fbr which shalt be fully and finally governed by Section 6 (a) of this Subcontract and fin 

which no further claim can or shall be mode, notice in writing shall be given to the Contractor no later times seven 0) 

days following the occurrence on which such claim is based, unless the notice provision in the General Contract 

between the Owner and Contractor is less than seven (7) days, in which case, Subcontractor shall give notice: to 

Contractor within 2 days less than the time required for Contractor to give noticc In the Outer according to the irotioe 

provision in the General Contract, Such notice shell describe the dispute, controversy or claim in detail so as to allow 

Contrautor to review Its merits. Such notice shell also provide detailed info rmatien to substantiate such claim Including 

supporting documentation nod calculationsand including arty Information requested by Coutractor, Any claim not 

presented within such timo period shall ha d ieenicd waived by Subcontractor. 

(e) If the Subcontractor shall make any claim against the Contractor for extra work or additional compensation 

ibr which the Owner or its agerits may be lioble t  the Contractor may present such dab or claims to the Architect 

and/or Owner for determination and decision provided (I) such claim is not, in tba judgment of the Contractor, made in 

bad faith, (2) Subcontractor has given notice in accordance with Article 6 (d) and in the form required by the General 

Contrast, and has resented the claim to Contractor within the time regatta by Article 6 (d), (3) Subcontractor boa 

both requested in writing that Contractor present the claim and has Agreed In writing, on terms satisfactory to 

Contractor, to pay all costa of Contractor In pre.tenting and pursuing such claim. Further, if Contractor requires that 

Subcontractor oxecute a liquidating agreement or similar agreement orr terms satisfactory to Contractor further 

memorializing the understanding of the parties In connoction with the presentation of suchollume, Subcontractor shall 

oxecuto such agreement as a precondition for Contractor to submit such claim. Presentation of the claim by Contractor 

shall not ha constiiied as an acknowledgment of the validity thercof, or a waiver of any right of the Contractor, and 

such action shall be without prejudicc to its rights. If the claim is presented by the Contractor to tho okrchitect and the 

Owner, the decision of the Arelittect and/or Owner shall be lioal and binding upon the Subcontractor to the sumo extent 

and pu oso that it is final and binding on the Contractor. i. 
( No additional time or compensation orill be allowed for weather dehlyri or difficulties or inconveniences 

arising from mud, dust, water, ice, snow, wiod, haat or cold or eimillar natural or physical conditions unless permitted 

under the Gummi Contract and a claim therefore Is Made as set forth in Section 6(a). Contractor assumes no 

responsibility for material roceived, unloaded or stored for or by Subcontractor. Materiels, tools, supplies, equipment, 

eta, belonging to or leased to Subcontractor are its responsibility and no claim fbr mieshig or stolen property will be 

allowed, Contractor shall not be required to provide hoisting facilities or immoraly power, water or heat unless 

otherwise provided herein. . 

(g) Contractor may direct Subcontractor to work overtime or premium time and Subcontractor shall comply with 

suoh direction. If approved in ndvance in writing by Contractor's authorized reprosentativo, Subcontractor may be 

reimbursed for such sserk.but only for 1110 diareeme between regular time end overtime for direct payroll cost and the 

related payroll taxes, insurance, and benefits, anti shall not be entitled to any additional compensation for ovethead or 

profit or for inefficieneios or declines in productivity or other impacts. Subcontractor shall be responsible for tire costs 

of overtime work caused by tailor° of Subcontractor to provide sufficient manpower, maintain the progress of the 

Work, or otherwise meet its obligations hereunder. 

ARTICLB 7. DEFAULT — 
(a) In the event the Subcontractor shall. in the judgment of the Contractor, (1) bor.onie unable to NIGH its 

financial obligation, become Insolvent, or file Or have filed egainst it any petition in bankruptcy, make an assignment 

for the bencilt of creditors, or commence OF have commenced ap,ofttst it or enter into any other proceeding Or 

arrangement for relief of debtors, reorganization or deferral or discharge of debts, (2) fait to pay, when dim, for 

materials, supplies, labor, taxes, or other items purcha sed or used in connection with the work, (3) fail to pursue the 

work in accordance with this Subcontract and the schedules established by the Contractor, (4) Mil to supply a 

sufficienoy of properly skilled supervisors, workmen, or of materials, tools, equipment, or supplies of the proper quality 

(including failure occasioned by a strike, picketing, boycott, or other cessation of work by Subcontractor's employees), 

(5) interfere with or disrupt, or threalon to interfere with or dIsrupt the operatioris of the Contractor, the Owner, or any 

other laborer, matetielmen i  aupplier, subcontractor, or other person working on the job, whether by reason of any labor 

dispute, picketing, boycotting, or by any other reason, (6) violate any applicable laderal, state, or local laws or 



regulations, (7) advise Contractor or demonstrate to Contractor that Subcontractor will be unable to timely and 

adequately peribrrn any of its obligations under this Subcontract, or (8) commit any other breach of this Subcontract, 

then any such event shall immediately with no Anther action or notice required on the port of the Contractor, constitute 

a default by the Subcontractor under this Subcontract, and any such event shall be deemed to be a breach of this 

Subcontract. The Contractor will give the Subcontractor written notice of stead .. Upon receipt of such notice, 

Subcontractor shall have two (2)days in which to cure any such &hull provided, however, that If. in Airs judgment of 

the Contractor, such default cannot be cured within a two CI) day period after such notice, or Subcontractor has advised 

Contractor or Contactor has otherwise determined that Subcontractor is unable to cure or remedy s-aid default, the 

Contractor will notify the Subcontractor of default but the Subcontractor will not have any right to cure such default 

ohd the subcontractor may ho terminated Immediately. In the event of a heat for which them is no right to aura as 

provided hereinobove, or in the event of the expiration of the 2sday cure period set forth hereinabove without all such 

defaults having been fully cured, the Contractor may terminate this Subcontract, take possession of al I or any materials, 

fabricated items wherever located, supplie.s, equipment and tools pertaining to the Project whether on the Project site, 

fn the Subcontractor's premises or in transit, and may make independent arrangements for completion of the work. 

Subcontractor grants to Contractor a right of entry into any premises owned or leased by Subcontractor for the 

foregoing purposes. The amount of completion cost, tos well as any other costs, damages, or expenses, Including 

Contractor's legal foes and expense. Incurred sea result of such default shall he charged against ony unpaid balance duo 

to the Subcontractor under dos Agreement or under any other agreement between Contractor end Subcontractor; and, if 

arid total costs t  damages or comma shall exceed the balance duo, the Subcontractor egress to pay the ailment of said 

excess Immediately upon demand of the Contractor. The materials, supplies, equipment and tools taken by the 

Contractor may be used in completing the Project and may be incorporated into the improvements being constracted. 

With respect to any of such items incorporated into the Project, or consumed in the job, the net teasonable value of the 

sauce as of the date of taking shall be taken into account in the calculation of the aforcoutd total completion costs, 

damages, and expenses. With respect to any such items which are not so incorporated or consumed, or whioh have a 

oalvago value, the Contractor may, at its option (1) assume title to the same or any part of the sail -to, as of the date of 

default and trim into account the not reasonable value thereof as atilt, date of taking in limo ostentation of the total 

comp/diet) cost, damages, and expenses or (2) return the same to Subcontractor and lake into accouat the net 

reasonable value of the use thereof by Contractor in The calculation of the soid total completion cost, damages, and 

expenses 
(b) In add Won to, and not in substitution of the remedies herein above specified, Cootractor may immediately, in 

the event of default or Mum of Subcontractor to perform its obligations hereunder, provido or arrange for such 

workmen and materials necessary to continuo and complete the work contracted for hereunder for the account of the 

Subcontractor and at Subcontractor's coat and expense, and apply any and all Binds due or to become due to the 

Subcontractor thereto, all without terminating, rescinding or voiding this Subcontract or releasing the Subcontractor 

from any liability hereunder or from any damages mooed by Subcontractor's White to perform. 

(a) In the event of a default by the Sobcontractor under this Subcontract, all sums and obligations owing to the 

Contractor by the Subcontractor in arty right or capacity, whether under this Subcontract or otherwise, immedietely 

shall become due and payable to the Contractor. 

(d) In the event the Contractor dors not terminate this Subcontract, but assents to delayed completion of the work 

by the Subcontracto,. such assent shall not be construed as a waiver of the Subcontractor's obligation to reimburse the 

Contractor for any costs, damages, or expenses Incurred as a moult of such delay; and all Nth costs, damages, and 

expenses shall be paid or reimbursed to Contractor upon demand. 

(0) In the event that Contractor wrongfully exercises any of its rights under this Article 7, Subcontraetods sole and 

exclusive remedy shall be payment of the Subcontract Amount for the portion of the Subcontract performed by 

Subcontractor, and Subcontractor hereby waives any and all other riglrs, claims and remedies under this Subcontract 

and/or at law. 

ARTICLE 8. RELEASES OE CLAMS AND WA1VAlit LTENS- 

Subcontractor agrees to provide to Contractor, and to provide mid obtain (tom its subcontractors and suppliera of all 

tiers, executed releases of claims and/or waivers of liens and lien rights In the Conn requited by Contractor and at welt 

times as may be requested by Contractor. Subcontractor shall hold all monies paid by Contractor in trust fbr the 

payment of lower tier subcontractors and suppliers, promptly apply all payments made hereunder to Subcontractor's 

cost for labor and materials for tho Project, and aholl further take any and All necessary actions to keep the Project free 

and clear of all claim: for liens and any arid all claims against Contractor or Owner or any hoods posted by either of 

them in connection with the Project. In the event that any person furnishing labor or materials to the Subcontractor files 

a notice of intent to place a lion on the Project or files a lien on the Project or files a notice of claim or makes a claim 

against the Contractor or Owner or any bonds posted by either of them in connection with the Ptojett, Subcontractor 

shall promptly but in no event later than OM time required for a release bond to be posted under the Ocneret Contract 

take all necessary stops to have such notice or lien or claim withdrawn, including, if requested by Contractor, the 

posting of a bond. In the event that Subcontractor does not fulfill its obligations under this Article 8, Contoutor miry 

take all actions which it deems reasonable or necessary to proteet the Project Item liens and claims and the costs n f any 

such actions including the cost of posting a release bond and attorney's fees, shall be deducted font moutons payable 

by Contractor to Subcontractor -under this Agreement or any other agreement or eircumstanee. Subcontractor shalt 

ramein liable in the avant that monies payable to it are insufficient to pay any damages or expenses arising font such 

liens. 

ARTICLE 9. MISCELLANEOUS
(a) The Subcontractor shell not sublet, assign or transfer this Contract Or any part thereof, cir the money duo or to 

become due under it, without the written consent of Contractor; and any assignment or transfer without such coment 

shall be void. Subcontractor hereby assigns to Contractor, upon termination of this Subcontract for any reason prior to 

its complete performaoce, ell of sUbcontractor's rights in end to any agreements or purchase orders for labor or 
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mriterlale, equipment or services related to the Project, as well as any shop drawings, plaits, spetificatinns, or other 

documents prepared by or on behalf of the Subcontractor and such assignment shall create no rights in any other person 

unless accepted by Coatractor. Contractor may assign this Subcontract, including but not limited to the Owner, the 

Owner's lender, or other entities as required by the Owner, to another contractor upon koninotion of the Gerrard 

Contractt  or to any other persons or entities as required by the General Contract. 

(ii) The Subcontractor shall not cause any unnecessary baerference with or delay to the Contractor or to other 

subcontractors on said Project and shall repair promptly and be responsible for all damego done to the work of the 

Contractor or other subcontractors by Subcontractor, its agents, employees, subcontractors, or suppliers. Subcontractor 

shalt ho directly responsible to the Contraater or other subcontractors whose work Is so damaged. The Contractor shall 

be responsible to the Spbcontractor for physical damage to Subcontractor's work only if such damage is directly and 

proximately caused by the sole negligence of the Contractor. 
(o) The Subcontractor shall clean up end remove daily from the job site dirt, trash and debris arising horn its work 

as ditected by the Contractor. In the event the Subcontractor hits to clean op and remove such dirt, trash and debris, the 

Contractor rnay, at its discretion, arrange for the same at Subcontractor's expense. 

(d) To the fullest extent pennitted by applicable law. Subcontractor agrees to defend, indemnify and hold harmless 

the Contraetor and/or Owner, thcirofticers, director:, agents and employees, from and egainst any and rill claims, suits, 

liens, judgments, damages, kisses and expenses, including, but not limited to, attorney's fees, arising to whole or m part 

arid In any manner from the acts or omissions of the Subcontractor, its officers, directors, agents, employees or 

subcontractors, in the performance of this Contract, regardless of whether such lieu, claim, suit, judgment damage, loss 

or expense is caused in part by a party indemnified hereunder Nothing herein shall be construed to require 

Subcontractor to indemnify Contractor and Owner end/or their respective officers, directors, agents and employees 

from the sole negligence of Contractor or Owner, antVar their respective officers, directors, agents anti employees. 

The Subcontractor shall defend and beer all costs of defending any actions or proceedings biouglit against the 

Contractor entlfor Owner, their officers, directors agents and employees, arising in whole or in part out of any such 

acts or omissions, provided, however, that the Contractor and/or Owner shall have the right to approve counsel to 

conduct such defense. Nothing herein shall be a/milord to create 21 n indemnity obligation prohibited by applicable law 

or to waive Subcontractor's rights against any other subcontractor or supplier which may have contributed to causing 

the injury or damage. In claims against tiny person or entity Indemnified under this Section by art employee of the 

Subcontractor or Sub-Subcontractors, anyone directly or Indirectly employed by any of them or earn° for whose ads 

they may be liable, the intientnification obligation under this Section shall not be limited by a limitation in amount or 

types of damages, compensation or benefits payable by or for the Subcontractor or Sub-Subcontractors under workers 

compensation acts, disability benefits, acts or other employee benefit acts. 

(s) Subcontractor acknowledges that, beforo executing this Agreement, it has carefilly examined this Agreement, 

the Contract Documents and the Project site, has made such investigation of the Work required to be done and the 

material required to be fbmisheti and, based upon such examination and investigation, Subcontractor represents that it 

hilly understands and can perferm all requirements of the Contract Docurneeta 

(f) With regard to the subject matter of thie Subcontract; (1) Subcontractor shall have no greater rights andfor 

remedies against Contractor with respect to arty matter {including, but not limited to, omissions, alterations, extra work 

and addittonnt compensation) than Contractor has against Owner pursuant to the Contract Documents; (2) 

Subcontractor assumes all obligations, ditties and responsibilities by which Contractor Is bound to Owner pursuant to 

the Contract Documents; (3) Subcontractor shall bc bound to Contractor to the samo extent that Contractor is bound to 

Owner by all of the terms, provisions and conditions act forth in the Contract Documents,. and (4) Owner shall have all 

rights and remedies against Subcontractor that Owner has against Contractor pursuant to the Contrast Deouments. 

(g) The Contractor shall have the right at any time, and for any or no reason, including for conve.nience, to 

terminate this Subcontract and requite the Subcontractor to :ease work thereon. The Subcontractor, in such event, shall 

be entitled to further payment only as provided in Article $. The Subcontractor agmes to be bound by any and all 

provisions in the General Contract respecting renegotiation as well as termination for any reason. 

(11) Subcontractor agrees to clearly note on each payment cheek to, and related invoice of, its aubconiractors and 

material suppliers which exceed One 'thousand Dollars ($1,000.00), as being for work or materials provided pursuant 

to this Agreement for this Project, by name, all to be subject to Contractor's inspection upon =quest. Subcontractor also 

agrees to submit promptly to Contractor, upon request, the name, address and telephone number of each subcontractor 

or supplier of any tier, to Subcontractor fbr labor, materials, or equipment used on this Project. contractor may contact 

any such subcontractors and suppliers and Subcontractor authorizes them to provide Contractor whit any requested 

information 
(i) The Subcontractor warrants its workmanship and materials furnished neallist any defects, faults or damages 

arising therefrom during the period of construction and for uppriod of one year from the date of final completion of the 

Project (or forsuch longer period of time as may bc required herein or by the Contract Documents). The Subcontractor 

shall remedy such dotlative workmanship, material, or damages at the request ofthe Contractor, at times convenient to 

the Owner, anti to the satisfaction of Owner, Architect and Contractor. 
(I) Subcontractor shall comply with all applicable federal, stnie, and local laws and regulations by which it is 

honed and shall perform this Subcontract in strict conformity with applicable laws, codes, ordinances, rules, regulations 

and requirements of Federal, Static, County and Municipal authorities and of the National lloard of Fire Underwriters 

and any local fire Underwriters and any local fire insurance exchange now or hereafter in effect. In the event of any 

discrepancy between the present requirements of such laws or authorities and the provisions of this Subcontract, the 

former shall govern, and the Subcontractor shall perform tho work as required thereby at no extra cost, Should the 

Subcontractor Incur additional costs because of any future change in such requirements, additional compensation 

therefor shall be subject to Articles $ and 6 hereof. If the Subcontractor perfbons any work or Is etherwiso in violation 

of any such laws, codes, ordinances, rules, regulations or requirements, it shall bear all costs arising or resulting 

therefrom. 
(k) Subcontractor shell be represented on the job site during the course of its work by qualified, MI-time 

supervisors acceptable to Contractor, The Contractor shall have the right to require at any or all progress meetings, 
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whether called by the Owner, the Con trattor, or others, the presence of a representative of the Subcontractor authorized 
to act le its behalf Ali work hereunder shall be performed by persons well qualified and ex petienced in the kind of 
work to be perfinened and licensed as required by law. Sulmontractor shall enforce discipline and good order among its 
employees, suppliers, and subcontractors engaged in the work. Contractor may requite Subcontractor to remove from 
filo project any such empleyee.s suppliers, or subcontractors or others employed on the work that Contractor may deem 
incompetent, unproper, or a hindrance to progress of any work on the Project, whereupon any such employee, supplier, 
or subcontractor shall be so removed and shall not again be employed on any part of the work without written consent 
of the Contractor. 

(I) The Subcontractor agrees that it shalt not engage in discriminatory employment peactices in violetIon of any 
Federal, Slate, or local law or Owner requirentents regarding employment discrimination, including any order or 
regulation of any ligeney militarized to enforce any such law. To the extent applicable, the Subcontractor agrees to 
comply with Title VII of the Civil Rights Mt of 1964, Executive Order 11246, and all addttional orders, regulations, 
amendments, eta, pertaining therete e  including certification of nomsegregated facilities. The Subcontractor agrees to 
furnish tuck additional information, certifications, and policies as may be required by the Contract Documents. The 
Sebtootractor: agrees to comply with all applicable rules, regulations and relevant orders of the Secretary of Labor 
Issued plummet to the Rehabilitation Act ofle73, the Vieloent Yea Veterans Readjustment Assisteners Mt of 1974, and 
the Ameri CO es With Disabilities Act of 1990. 

(me Subcontractor shall comply with ell applicable federal, state and local laws, regulations and orders relating to 
occupational safety and health, and related procedures e,stablithed by Contracroi and shall, to the extent permitted by 
taw, Indemnify and hold Contractor and.Owner, their dftectors, officers, Detente and empleyees, lint inlets from any and 
all liability, public or private, penalties, contractual or otherwise, losses, damages, costs., attorney's fees, expensce, 
aallaaS of action, claims or judgments resulting front a claim filed by anyone in connection with the aforementioned 
acts, or any vile, regulation or order prointrIgated thereunder, arising out of this Agreement or any subcontract 
hereunder. Subcontractor bother agrees in the event of a claim of violation of' any such laws, regulations, orders or , 
procedures arising out of or in any way connected with the performance of this Agreement. Contractor may 
Immediately take whatever action is deemed necessary by Contractor to remedy the claim of violation. Any and all 
costs or expenses paid or incurred by Contractor in taking such action shall be borne by Subcontractor, and may be 
deducted by Coutmetor from any payments due Subcontractor. Subcontractor shell have the pijmary respunsibiley to 
safeguard and protect its employees on the Project from injuries as well as any other persons or property which could 
be affected by Subcontractor's operations On the Project. In addition but not In substitution fbr Subecreteactoes primary 
responsibility for safety, the Subcontractor agrees to W comply with all safety mks end reguletions and work 
praotice.s and procedures established by the Contractor an or the Owner; (2) take ell necessary steps to promote safety 
and health on the job site; (3) cooperate with Contractor and other contractors In preventing and eliminating safety and 
kettith hazards; (4) train, instruct and provide Adequate supervision to assure that ite employees are aware of, and 
comply with, applicable Federal and State earety and health laws, etandards, regulations and rules, safe and healthild 
work practices and all applicable safety rules, regulations, and work practices end procedures of the Contractor; (5) nut 
create any !mends or expose any or its emeloyee; employees of the Contractor Or employees of contractors to any 
hazards; (6) immediately abate all !wads within its control regardless of whether it created such Ward; and (7) whore 
the Subcontractor 19 ware of the existence of a hazard .mot within its central, notify the Contractor of the hazard av well 

as warn exposed persons to avoid the hazard. 
(n) in the event of variatione, conflicts. ambiguities or Inconsistencies betweea or among the terms, provisions or 

conditions of this Subcontract and any other Contract Documents, the terms, provisions and conditions which grant 
greater rights or remedies to Contractor or impose higher standards with regard to the obligations, responsibilities and 
scope of work of the Subcontractor shall conhrl. Notwithstanding any other provisions of this Subcontract or of the 
Contract Doeumente, no provision hereof shell oe construed to permit Subcontractor to pursue against the Contractor 
rights and remedies available to the Owner against the Contractor in the General Contract unless such rights rind 
remedies are specifically and explicitly made available to the Subeoetmeter.herein. In particuler, dispute hereunder 
shall not be resolved by arbitretion, but rather shall be resolved by litigation unless Contractor directs Subcontractor in 
writing to arbitrate a specific dispute. In the event that rubel -Won is provided in tee‘Gencral Contract for .disputes 
beteveen Owner and Contractor or Contractor otherwlee eliomes, at its sole discretion to submit a matter to arbitration, 
Subcontractor agrees upon request of Contractor, to submit any disputes as determined by Contractor in its sole 
discretion, to tobitralion and, if necessary, consolidation of said disputes with any arbitration or administrative 
proceedings between Contractor and Omer or any other party. 

(a) The Subcontractor agrees to provide and fernieh prior to commencing work, cedifieates in duplicate of 
insurance covering its work under this Contract for Workees Compensation, General Liability Insurance to include 
Earthy lejuty and Property Damege Insolence, and other insurance with limits and coverages as set forth in the 
Contract Documents or iii Exhibit A attached hereto, whichever is greater. All policies of insurance shalt be Irt 

"occurrence" form and with companies and in amounts acceptable to the Contractor, and shall not be subject to 
modifications or cancellation during the terms of the work hereunder without thirty (30) dos prior written notice to the 
Contractor by certified or regtstered mail, Subcontractor will not change or terminate said polletes without the written 
consent of the Contractor. The Subeentseetor accepts exclusive liability ibr contribution lax or premiums tbr 
Unemployment Compensation, Social Security, Withholding Tax and Worker's Compensation. 

(p) The Subcontractor agrees to furnish a bond guaranteeing its pet - romance o f this Subcontract, and tee payment 
of its subcontractors and suppliers, if so requested by the Contractor, in amount and form and With such surety as are 
acceptable to the Contractor. The cost of tho bond shell be paid by Subeontractor unless otherwise provided herein. 
Subcontractor shall be deemed not to have provided a bond meeting the requirements of this Subcontract in the event 
that the bond is conditioned upon the payment anion ice due Subcontractor Mewl/kern an escrow agent or other third 
party who will disburse payment to subcontractors, material suppliers or other creditors of the Subcontractor. 

(q) The Subtontraetor understands and emcee that it shall not deal decay with representatives of the Owner, but 
shell handle nil matters connected with this Subcontract, the work, or the furnishing of the materials or payment 
therefor, exclusively through the Contractor, unless otherwise directed in writing by the Contractor. 
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(r) This Subcontract shall be governed by the laws of the State of Ichiryland, without regard to prinoiples bf 

conflict of Jaws. Any action or snit arising hereunder shall be brought in the jurisdiction where Contractor's principal 

office is located without regard to principles of conflict of laws or forum non conveniens. In the orient of litigation 

between them, Contractor and Subcontractor waive trial by jury, If requested by Contractor, Subcontractor ogrees lo 

submit any disputa under this Subcontmct to arbitration under the Constructlon Industry Rohm of the American 

Arbitration ASSOCIRLIOn, of pursuant to any Arbitration procedure and rules governing the (3enereI Contract, if any. 

(a) Neither party hereto may waive or release any nf its rights under this Agreement except in writing, The waiver 

by either party hereto of any breach of any provision of this Subcontract shall not be construed a; or constitute, a 

continuing waiver, or a waiver of.any other breach of any provision of this Subcontract. 

(t) If any provision of this Agreement is held by a Court of competentjurisdicl ion. or arbitrator(s) to to invalid or 

unenferceablo, whether iii whole or in part, such provision shall be ioeffectivc only to that extent without invalidating 

or rendering unenforceable any valid portions of the provision andfor any other provision of this Subrontrriet 

_(u) 'the Partite agree that they have both bad the opportunity to obtain the assistance of counsel in reOeiving the 

terms of this Subcontract prior to execution, and as such this Subcontract shall be construed neither against nor or in 

Ewer of either party, but shall be construed in a neutral mariner. 

(v) Owner shall be considered a third party beneficiary of all rights under the Contract, but not the obligations. 

Subcontractor shall have no rights or claims directly against Owner except to the extent of any merhanio's lien rights 

available by statute. All other legal or equitable claims by Subcontractor, including claims against Owner of qua-atom 

merult or imiust enrichment, are hereby waived and released. This Subcontract and the exhibits ethic:hest hereto and 

incorporated by reference herein nontain the entire agreement of the parties With respect to the subject wetter of this 

Agreement, and supersede all prior negotiations, agreements and understandings 'with respect thereto. Ibis Subcontract 

may be amended only In writing signed by both Contractor and Subcontractor. 

ART1CLE 10. SUBCONTRACT AMOUNT—The Contractor igrees to pay the Subcontractor for the performance of 

its work hereunder the following son, or sums, which shall unless otherwise specified, include sill taxes, insurance 

premiums, charges for'permIts and all other Res end charges, and shall be Stro and bindiag on the Subcontractor for 

the work and not conditioned upon a firm completion date or on any labor Increases or material escalation costs which 

might occur during the course of construction: TEN MILLION NINE HUNDRED NINETY-SIX THOUSAND SIX 

HUNDRED SIXTY-NINE DOLLARS   — 410,969,669 

Percentage fees for overhead and profit for extra work, subject to the provisions of Article 6 hereof, shall be: ,Jira Ibr 

work performed by Subcontractor's own forces end _1% for work performed by its subcontractors and suppliers. Sub-

subcontractor shall likewise be entitled to ,  I We for work performed by their own forr-es end 5. 0.4 for work performed 

by their contractors and suppliers, No fr.o will he allowed on overtime premiums. Such percentages include all office 

overhead and supervision above the ibteman level. 

ARTICLE IL CONTRACT ALTERATIONS AND OMISSIONS—Any terms and conditions, to the extent Inserted 

or added PA plot of an exhibit hereto by Contractor into this Subcontract are hereby acknowledged by both parties to 

form a part of this Subcontract. In the event any terms and conditions are ioserted or added as part of an exhibit hereto 

by Subcontractor, such terms mut conditions shall only become part of tills Subcontract If, and only if, cacti such term 

or condition is Initialed by both Parties. In the event of conflict betweert any such properly added terms and conditions, 

and the standard terms in Ws Subcontract, the added terms and conditions shall prevail. In the event any such changes 

to this Subcontract form, including alterations and omissions noted thereon, are inconsistent with the requirements of 

the second sentence of Article 3(a), the requirements a film second sentence of Article 3 (a) shall prevail in all respects, 

IN WITNESS WHEREOF, the parties hereto have executed this Agreement the day and year first Above 

written. 

Trey Nelson, President 

MITEDHAlat AIM TIM 

DATE: 	9.4HO  

sIGNATURia 

l'aul i5s.kuiiktkaic4  President  	 
PRINTEID NAME &HO TITIA 
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UST OREX1fIR1TS  

Tire Exhibits listed below are hereby incorporated into this Subcontract: 

Exhibit A—Insurance 
Exhibit13— Scope of Work 

&Wilt c- Document Log dated "11/24/09" 

Exhibit - Project Schedule dated 92/17/09" 

Exhibit E High Rise Pi re Protection RepOrt dated "09/04/09" 

Bxhibit P Geotechnical Reports 
Geote clinical Results Report dated JO/03/2008 , 

PV 

 

The Lateral Load Analysis dated 07/2012009 

Asphalt Pavement Design Am I dated 02106/2009 

Permanent Dewatering Syetem Evaluation dated 06/11/2009 

Environmental Sampling Results dated 074/2009 

Environmental Sampling Results Borehole El dated 0712012009 

R-Valec Report dated 11/10109 

It-Value NDOT Approval Letter dated I 1/25/09 	• 

Exhibit Cl • Asbestos Survey dated 10/25/2007 

Exhibit fl-Block C Asbestos Survey dated 12118/09 

Exhibit I - Project Manual 
LEBO Program 
Site Specific Safety Pregrant 

Staging and Logistics 
Project Specifio Quality Control Program 

WT Procedure:it and Standard Ponns 

Diversity Supplier Information 

ExhibitK -Leber Rotas 

Exhibit L - Work Continuation Agreement -Pending 

Exhibit M -Letter of Asant -Pending 

Initiated ayr—OV"  
Connector. 	_ Subcontractor: 
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EXImar A 

. DISURANCe 

GENERAL INSURAMR,  MUM= 

Prior to commencement of goy work on the Project, Subcontractor shall, at its own expense, maintain, during the 

term of this Subcontract and any extensions therenf, tho following insurance in the (bons and with limits to satlstSr both 

the requirements listed on Ns Exhibit A and those specified by the Subcontract end/or any other applicable Contract 

Dam menle. 

All insuranoc polieles must be from insurers authorized to conduct busineas within the state(s) where Ilia project is 

Merited. The insurance companies mustalso have a Beats Rating of at karst "A-" and a Nanette' size of "Class VW' or 

better. Subcontractor ahafl disclose and shall be responsible for payment of any dedortibtes or self insured retention 

under these policies. 

YORKERS C LHAPENSATiON Alq 

$1,000,000 each occuerence for bodily injuoi and property damage 

$1,000,000 each incident Dv personal and advertising Wiry 

$2,000,000 products-completed operations agoregate 

$2,000,000 general aggregate 

The neural aggregate limit shall apply separetely to each proeal. The oroducia riaLsoipy feted 0.pasilioni 

coverage is to be maintained for a period of at Jeastjso w ng _the completion of thin work. The Whiting-

Turner Contracting Company  is to beineludeteelotafiattlalinaorod- 

The contractual liability *overage shall include protection for the subcontractor from claims arising out of the 

liability assumed under the indemnification piovislons or the Subcontract. There shell be no separate exclusion for 

liability arising out of explosion, collapse and underground hazards (XCU) or subsidence, if the scope of 

subcoutractora work involves digging, excavation, grading, or use of explosives. 

HUSINS,SS 	MOM,PoLIAMLIMMIStANCA 

This insurance shall apply to any auto, including all owned, hired end non-ovmed vehicles, to a combined single 

limit of at least $1,000,000 each accident. For those subcontractors subject to the Motor Carrier Act of 1980, the Motor 

carrier Act endorsement MC-90 should be attached to the policy, with a primary limit of at least $1,000,000 each 

aceddent. 
Any statutorily required No-Paull" benefits and onlnsured/underIns-ured motorists' coverage should be included. 

Any dedtiotible entice this polio) ,  must be disclosed and will be fully usurped by the subcontractor. 

IIMDRELTAINMES/1141311,11IINSISANM 

This insurance must e rovIde coverage in excess (Slim limits of employers' liability, commercial general liability 

and business automobile liability. The policy should provide ibr a limit of at least $311004)0q  eneli.occurremec and a 

$5,600,000 aggregate and Ineiude coverage as broad as the primary insurance. 

CERTIF.  filapaDjUllS12MN,CMPIM10 111h115. 

Prior to commencing work and throughout the Subcontract term and any extensions thereof, as a material term of 

the Subcontract, Subcontractor shall provide Whiting-Turner with certificates of insurance using the ACORD form or 

its equivalent executed by a duly authorized representative of each insurer and with copies of arty necessary riders or 

endorsements attached, in a form reasonably acceptable to Whiting-Tomer, evidencing that Subcontractor's insurance 

coverage is in compliance with the insurance requirements set forth in this Exhibit A and in the Contraet Doeunientl 

SCIO 

This insurance will pay the subcontmetor's obligations under appropriate worker's compensation Fistula, 

including federal benefits under the U.S. Longshore and Harbor Workers Compensation Act, the Federal Employers' 

Liability Act and dusk= Act, covering all employees who perform any of the obligations of the Subcontractor under 

this Subcontract 

Employers liability coverage shall provIde limits of 'd least $500,000 each accident for bodily injury and $500,000 

each employee for disease. 'The policy limit for disease shall beat least $00,000. 

For Connecticut projects, Subcontrataor hereby agrees that Whiting-Mil -11er is reimbursing Subcontraelor a 

sufficient amount as payment for the IA/wirers Compensation Premium thr Its workers on this Project. 

amatigjaatALGAMMIoaalitlIENNSIBla10 

This insurance musk be written on an "occurrence" basis, responding to claims arising out of occurrences which 

take place during the polity period,. The commercial general liability form should provide limits of at least the 

following: 

Rev, 12/08 
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All insurance peticies shall be endorsed to provido at least 60 days prior written notice to WhilingilIrmer of 

cancellation, nomrenewal i  andlor material change of any insurance provided pursuant to this Exhibit A. The thllowIng 

wording Or similar wording) "endeavor to" and "Ind failure to mail such notice shalt impose no obligation of liability 

of any kind upon the company, its agents or representatives", in the Certificate of Insurance or elsewhere shall not 

relieve the Subcontractore or Insurer of this notice obligation. 

Milting-Turner, the Owner and other entities as may be reasonably requested shall he named as art additional 

insured under the Commercial General Liability, Auto Liability and Umbrella &ma Liability policies of insurance, 

end special policies listed below If applicable, per standard ISO endowment forms 2010 07104 ) for ongoing 

operatkins and 2037 (07104) for products/completed operations or their equivalent. Coverages shall be meinteined by 
o 

Subcontractor for iteelfend for the edditIonal insureds for a period of at least to yearOfellhAviog  the completion f the  

work or for such longer period as acquired by the Contract Documents. Such insurance shell Include cross-liability 

coverage as provided under standard ISO farms separation of Insured clause. It is expressly agreed and understood by 

end between Subcontractor and Whiting-TUrner that the Insurance afforded the additional insureds shalt be the primary 

insurance and that any other insurance carried by Whiting-Turner shall be excess of all other insurance carried by the 

Subcontractor and shall not contribute with the Subcontractor's insurance. Subcontractor flutlier agrees to provide 

endorsements on its Insurance policies which shall slate the foregoing and to provide the following language on its 

insurance certificate to acknowledge compliance with these requirements; however, Subcontractor's failure to provide 

such endorsements or acknowledgement shall not 'act Subcontractor's agreement hereunder: 

"}Yhtting-711rner, the Owner and (other requested entitles) ai'e Additional Insured's under these (lability 

Insurance policies en a primary and nowcontributory basis and such coverage shall comply with the provisions of 

standard ISO diltiOMMEM Jonas CO 21110 (07M) for ongoing operations and CO 2037 (07/)4) for completed 

operations, or their equivalent_ A waiver of subrogation in favor of the above fisted parties droll apply to all policies 

required under this Subcontract " 

WALUR.O.FIQUOMISON 

Subcontractor hereby waives all rights of subrogation against Owner, Whitiug•Tumer, the Architect and its 

consultaots, and any of Subcontractor's sub•eontractors and consultants, and their respeotive trustees, directors, 

officers, employees and ugents for recovery of damages to the extent those damages are covered by any insurance 

policies the Subcontractor is required to maintain as set forth herein. SubconIntetor agrees to obtain, at its own cost, 

and deliver to Whillog-rurner copies of any endorsements necessary to provide such a waiver under the applicable 

insurance coverage. 

suazukcayslagEgdealaake 

1. Mold/Fungi — If the scope of Subcontractor's work involves lire construction of the building envelope (skin, 

windows, roof, fleshings, ete4, plumbing systems or RVAC systems, or could cause or contribute to weter Intrusion or 

the development of "mold", 'fungi" or "bacteria", the Subcontractor's' general liability policy Shall not contain any 

exclusion for such exposures. If Subcontractor's general liability policy excludes such overeat), then Contractor may 

require the Subcontractor to carry Pollution Liability insurance with mold specifically endorsed ite a pollutant. 

2. Pollution— tithe scope of services or work tinder this Subcontract could resort in a potential environmental hazard, 

including but not limited to transportation, handling or abatement or hazardous substances, or involve work such as 

demolition, earthwork, or utilities that could result in a potential environmental exposure, Subcontractor shall purchase 

and maintain Po Hut ion Liability Insurance witioh shell be on an occurrence basis with a limit, as required by contractor, 

which shall be not less than S2,004,000 per alaim. If Subcontractor can only provide this Insurance on a "claims 

made" basis, such policy shall provide an "additionni reporting period" endorsement providing coverage fbr at least 

two years beyond project completion or such longer period of time as specified in the contract documents, 

3. Blasting — It the scope of the Subcontractor's wink Involves any blasting operations. Subcontractor agrees to 

provide specific evidence, to the satisfaction of Contractor, that the insurance policy covets such operations, 

4. Professiopat 	— If the scope of Subcontractor's work involves the per forntorice of any design/engineering as 

part of Its scope of work, and Subconiractora general liability policy excludes such coverage, Subcontractor and 

engineers working under Me Subcontractor shall each have Professional Liability coverage with limits as required by 

Contractor, which shall eot be loss than • S2M per claim or the value of tho Subcontract, whichever is greater. Unless 

otherwise agreed to by contractor, this policy shall provide an "additional reporting period" endorsement providing 

coverage for at least two years beyond project completion or such longer period of time as specified in the contract 

documents. 
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SXHIBIT B 

SCOPE OF *OX 

The work to be performed and materials to be furnished by the Subcontractor, as Specified in Article 3 

hereof and in accordance with Drawings and Specifications prepared by JivfA Architects (refer to Drawing 

and Specification Log) acid Whiting-Turner's direetion, are outlined as follows: 

,0.1 GENERA& REQUIRFMENTS 

I. The scope of work shall conform to plans and specifications and is to include all design services, labor, 

supervision, insurance, bonds, taxes, material, fabrication, delivery, installatioe, tools, trucking, 

equipment, layout, shop drawings, submittals, unloading, scaffolding, ladders, hoisting, trensportation, 

permits, engineering, necessary drawing reproduetion (as established by Contractor), incidentals, 

support functions and other items or services necessary for, related to, rind reasonably incidental to the 

proper execution and completion of the work. 

2. Subcontractor shall provide all submittals Six (6) Original eopies, coordination drawings, shop 

drawings, pertinent manufacturers data, MSDS sheets (for ALL 'material), mock-ups, samples, as-

builea (in reproducible form), procurement log (tied into schedule), etc. required to complete the work 

as specified by the Contract Documents. Submittals shall be coordinated to allow ample limo for 

review, approval, fabrication and delivery prior to and in accordance with the construction schedule. 

All submittal data shall be received within fifteen (15) days of notice to proceed and/or contract date, 

whichever is sooner.' Failure to provide such information in the time frame specified could result in 

consequential damages and/or default, 

3. Prior to the commencement of work, subcontractor shall furnish a certificate of insurance naming 'The 

Whiting-Turner Contracting Company"; "Livework, LLC"; "Q1-I LAS Vega; LLC"; "PQ Las Vegas, 

LI.C"; Forest City Commercial Construction Co, Inc."; "Forest City Enterprises, Inc. and their 

subsidiaries end affiliates": "The City of Las Vegas," Tlkus Manfredi Architects"; and IIVIA 

Architecture, as additional insured. The coverage's shall ,neat or exceed those specified in Whiting-

, Turner's Exhibit A. Subcontractor shall require each sub-subcontractor to have the insurance coverage 

required by Exhibit A. Subcontractor shall furnish Whiting-Turner evidence thereof before each sub-

subcontractor commences any work. 

4. Subcontractor shall submit schedule of -values for approval prior to issues= of first invoice. This 

schedule of values will be used for progress billing. 

5. Original invoices are to be submitted by the 1st of each month for work completed thmegh tho and of 

the month. Invoices to be noterizeci and submitted on Whiting-Turner's modified AIA 0702 and 0703 

forms. No FAX copies shall be accepted. "Pencil  Azov" sopy due no Mfg than the 25 t1  _ofthe moth, 

Wig=  of hem gye to bo mayMcd2LIAA2cAinvoIce. Union subcontractors shall submit monthly 

-verification of current trust fend payment. If invoices are not received by the due date, that invoice 

shall not be processed till the next billing cycle. In addition, each subcontractor shall submit monthly 

certified payroll including the zip code o f the employee's residence. 

6. Subcontractors shall he responsible for their own worker transportation and parking. Subcontractor 

shall abide by the parking roles established by Whiting-Turner. Further, QosS_.ierkiJQt 

guerepteecl.  Be advised that public roadways may be the only parking available. 

7. Subcontractor shall perform daily and final clean up of debris for all work performed under this 

contract lit order to meet the jobsite cleanliness guidelines set forth by Whiting-Turner. Dumpsters will 

be provided by Whiting-Turner. This clean up shall be performed often enough to ensure no other 

trades are hampered by debris and / or debris anuses a safety situation. Should subcontractor fail to 

clean work areas on a daily basis, Whiting-Turner will issue one final written notice only, giving the 

subcontractor 24 hours notice to remedy the problem. Failure to rad the requirements within the 24 

hours provided shall constitute Immediate default of contract. The area will then be cleaned by , 

alternate methods and all costs will be forwarded to subcontractor. Should the area be occupied by 

multiple subcontractors, the cost shall be pro-rated based on manpower on project site. 



49. Subcontractor shall prOVidC 130cent-try traffic control, flagmen, delineators, signage, do. as necessary 
when Subcontractor's work impacts on-site or off-site vehicular or pedestrian traffio flow.. 

O. Subcontractor is made aware that this project has a diversity program. It is this subcontractors 
responsibility to make opportunities available for these firms. Subcontractor shall be expected to utilize 
1VfBE / \VBE / DBE vendors and suppliers where possible end provide backup of efforts made to 
obtain diversity and a monthly report on actual cost expended. 

51. Subcontractor is made aware that Ibis project will fall under prevailing wages requirements. As such, 
subcontractor shall be required to submit certified payroll for duration of the project. Subcontractor 
shall submit all payroll for the month by the 5th day of the following month. 	. 

52. Subcontractor is made aware that this project is to follow the Leadership in Energy bud Environmental 
Design (LERD) construction oriteria based on L13ED fbr New Construction, Version 2.1 The project 
goal is to obtain a LEW Silver rating. Subcontractors shall be required -to fully comply with the LEED 
requirements for the project. 

53. Subcontractor must provide a MED submittal form for each product used or installed on-site. This 
submittal shall contain the manufacturer's location, location of product extraction or harvest, cost of 
material, post-cOnsUrner and pre-industrial recycle bontent (including) product rialn to vett', and 
MSDS if applicable along with other data as requested. All subcontractors shall comply with the 
specified LIM] requirements identified irt the specifications for which they are responsible. Strict 
adherence to the specifications Is required, as varying products or materials could result in the project 
felling to get the desired certifications. 

54. Subcontractor must be in compliance with WhIting-Tumeen Indoor Air Quality (IAQ)Plan per MED-
NC Version 2.2 Credit Ii.Q-Pl. This Includes protecting absorptive rnatotials from moistere damage, 
and meeting or exceeding the SMACNA. IAQ Guidelines of Occupied 13trildings under construetion, 
1995, Chapter 3. 

55. Whiting-Turner will provide co-mingle recycling bins for use by the Subconiractor. Reeyeled waste 
materials shall include, hut are net limited to, all wood products, cardboard, Paper, metal, gypsum, 
carpet, paint, glass, rigid foam insulation and plastic. Separate bins will be provided for concrete and 
CM recycling_ Subcontractor must remain in compliance of the Whiting-Tamer's Construetion 
Waste Management plan per LEED-NC Version 2.2 Credit MR-2.2. 

56, Subcontractor shall submit the VOC content of all paints, coatings, adhesives and sealants used inside 
the building (defined as inside the weatherproofing system end applied en-site) to allowable standards 
provided by LED-NC Version 2.2 Credits 2Q-4.2. 

57. Subcontractor understands that all floors may be worked .  on simultaneously. Subcontractor shall be 
responsible for having sufficient manpower to complete work concurrently, in multiple areas as 
required. Subcontractor shall include any end all nccesiary remobilizadons required to successfully 
complete this work 

58, Change order Pricing and Processing 
Definitions: 
A. Overhead: Any office labor, management labor, estimating, secretarial, accounting, etc_ above 

working foreman- Materials considered overhead are items such as but not limited to copy 
machines, phones, fax machines and alt items associated with office work. 

B. Pront; ktee for svork performed as percentage of cost of work, No fee shall be attributed to 
overhead. 

C. .Small tools: (Value less than $300.00) shall be considered overhead -unless specific tasks 
require equipment / tools be purchased to accomplish such work at which time they will 
become property of the Owner. 

E. romance: 
Liability insurance, health Insurance for office staff, automobile and equipment insurance, 
theft insurance, builder risk iosuranco shall be considered overhead. 

Y. Bond Cosh Shall be attributed to the change order pricing based on submitted bond rate at bid 
submission and contract award, 
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59. Labor; 

k Final bids should contemplate that a contractor doing work onsitc, or a - subcontractor being 

utilized to do work onsitc, must be party to a local labor agreement with the constrnetioo 

union that represents the trade(s) that it will employ on the project, Such labor agreement 

must contain a no strike clause applicable to the project and a method for adjosting employee 

work disputes without work disruption. Any exceptions to this requirement must be specific 

and approved in writing by Paul Schmitt, Whiting-Turner prior to final bid submittal, 

B. Final bids should -contemplate that any party working onsite (either as a contractor or 

subcontractor) who has a collective bargaining relationship with a labor organization is 

responsible for MI costs and contingencies emaciated with that relationship including any 

costs related to or resulting from contract terms or contract renegotiations between it and the 

relevant labor organiaatioti. By way of example only, these costs could include wage and 

benefit adjustments as a result of renegotiations, expenses of further negotiations, or other 

costs required by any negotiated work practices with the relevant labor organization. 

C. Final bids should contemplate that a Project Labor Agreement applicable to this project may 

be agreed to with unions in tho Southern Nevada Building Trades Council, and if such 

agreement is in place, contractors on this project utilizing trades represented by that Council 

will be expected to sign the agreement. If such an agreement is negotiated, it may include 

hiring priorities for candidates in certain city wards of highest unemployment. It will not 

adjust the cement wage and benefit packages paid employees under current collective 

bargaining agreements. It may also contain a work continuation commitment whereby the 

employees agree to work, and the contractors agree not to lock out, during any future labor 

negotiations provided the contractors agree to make pay raises retroactive to the time of prior 

contract expiration. Details out that status of these mattert may be obtained by contacting Paul 

Schmitt, Whiting-Tumer prior to fitial bid submittal. 

It, Final bids should contemplate that if a -Project Labor Agreement is not agreed to that all 

contractors must nevertheless make every affirmative effort to proeuro and hire candidates for 

this project who reside in the areas of highest unemployment, Wards 1,3 and 5 of Las Vegas, 

and that such employee origins will be measured and monitored throughout the project. The 

geographical boundaries of the Wards are available front the city. 

SP,WIEW SOW OF WORK 

1, The scope of work shall conform to plans and specifications and is to include furnishing material, . 

fabrication, layout, shop drawings ., submittals, necessary drawing reproduction, delivery, scaffolding, 

ladders, hoisting, bracing, shoring, unloading, installation, toots, trucking, transportation, permits, 

equipment, labor, supervision, insurance, taxes, incidentals, engineering and support functions 

=misery for or related to proper'execution and completion of the Electrical scope of work, whetitdr 

temporary or permanent, including other sections as they apply to this work in accordance with all 

drawings, specifications, addenda, general conditions, requirements, and other related documents as 

indicated herein. 

2. Subcontractor understands this specific scope of work is meant only to ne_sist the subcontractor. 

Subcontractor is ultimately responsible for all Electrice I on the project plans and specifications. 

3. Subcontractor understands this project is registered under LBBD version 2.2 and is pursuing a LBW 

Silver Certification. Subcontractor further understands all requirements in purchasing, materials, 

certifications, insiallation methods, and procedures required by LED version 2,2 and agrees to 

actively pursue all available credits. Subcontractor has included' all costs associated with achieving 

these credits. In the event achievement of a LEED credit is in jeopardy duo to this Subcontractor's 

negligence, Subcontractor shall be responsible for all costs associated with the remediation necessary 

to achieve said credit, 

4. Subcontractor has reviewed the documentation requirenients as detailed in the contract documents and 

has included all costs associated with timely submission of all documents. 
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5. Subcontractors systems, materials, equipment, and installation methods shall be in accordance :with all 

USD requirements per the Contract Documents, including but not limited to, erosion/sedimentation 

control, building commissioning, construction waste management, recycled content, regional materials, 

low emitting materials, FSC certified woods, no urea-formaldehyde products, construction indoor air 

quality management, etc. • 

6. Subcontractor must sort trash anti debris beforo placing in Whiting-Turner trash dumpsters as noted in 

the LEBD recycling plan for reuse and recycling of all debris. This includes reporting (on a monthly 

basis) ofall recycled/reused/local material and/or equipment installed to date relative to project totals. 

7. Subcontractor understands the oxlating site and soil conditions as indicated in the attached 

Geotechtticol Report. 	- 

S. Subcontractor shall include ail costs required to meet the attached project schedule. 

9. Subcontractor must provide barricades an necessary to prevent construction debris altd or activities 

from endengerIng the building during installation of work performed under this Subcontract. 

Subcontractor shall obtain all hot work permits and provide all Ike watch for its own welding and 

cutting operations. 

10. Subcontractor shall provide all shoring and bracing required far these installations including 

engineering, governing agency, approvals, shoring materials and placement, daily shoring safety 

inspections, and shoring dismantle in this Subcontract. Subcontractor agrees to multiple shoring 

mobilizations if required. Shoring and bracing shall romain in place until the stricture can bo 

supported as designed. 

11. Subcontractor's proposal is based on the current OSHA Stendards of Fall Protection. This will be a 

100% tie-off project. -It Is understood that the safety rails provided by tho'Contractor arc not to be 

utilized as a tie off point. 

12. Subcontractor shall provide protection when working near, below or above project access points and 

other trades as it pertains to this scope of work. 

13. Subcontractor shall he respoesible; for nil scraping and patching cost of lireprootiog material when 

installing work covered under this Subcontract and/or fixing any damages caused by this 

Subcontractor. Subcontractor understands that the iimproofing Subcontractor will be the only one 

allowed to perform patchwork do to warranty issues. MI costs for patchwork for work covered under 

this Subcontract will be forwarded tolhis Subcontractor. 

14. Subcontractor shall include all task lighting required for work covered under this Subcontract, 

15. Subcontractor shall verify all benchmarks, layout, subcontractor provided surveying, approved shop 

drawings, etc. prior to commencement of installation. Subcontractor shall coordinate with other 

Subcontractors' work that interface.% with this Subcontractor's work including, but not limited to, 

embeds, box-outs, penctintiona, electrical, structural supports, lighting, etc. Contractor's supervision 

shall assist and enforce all coordination between Subcontractors. 

16. Subcontractor must provide a prior 48-hour written notice and coordination to - Contractor stating that 

tire Subcontractor will be using a crane and/or the crane pad on.first, second shift, third shift and or 

overtime. In the event of crane shared use, ail paperwork for shared use of other Subcontractor's 

cranes on site shell be the responsibility of this Subcontractor and the Stibcontractorwhich has priority 

use of that crane. Contractor shall not be responsible for any damage/accidents arising from such nse. 

Subcontractor understands, that due to its own negligence, any cost associated with lack of waivers, 

crane damage, crane repairs, additional crane mobilizations and demobilizations, first, second, third 

shift and or overtime to maintain the project schedule of other trades, will he the responsibility of this 

Subcontractor. 

17. Subcontractor understands and shall include all cost to meet the provisions stated in the attached high 

rise fire protection report for City of Las Vegas New City Hall for this scope of work. 

18. Subcontractor understands that all seismic e;nneetions/ ancberago will bo a deferred submittal to the 

City of Las Vegas Iluilding Department and flay and all costs associated with these will be the 

Initial tA by 
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4 
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6 

7 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

Finally, upon information and belief, Cashman also failed to obtain property loss or a 

criminal policy to protect itself from any party absconding with its funds. I8  Rather than seek out 

the appropriate relief from insurance or the perpetrator, Cashman continues to reach for 

Mojave's pockets and chase causes of action without any substantial evidence. Consequently, 

Cashman should be held responsible for the attorney's fees paid. Cashman perpetually holds the 

entire project hostage, because it will not complete the work agreed to without additional 

payment and without a supportable claim. Rather than work with the City to complete the City 

Flail and keep its patrons safe, Cashman would rather bold out for its money, despite the fact that 

Mojave has bonded around the work to be performed, outside of the Lien. 

Obviously, Cashman considers itself first and foremost and will stop at nothing to force 

Mojave and the City's hands. 

III. CONCLUSION 

Cashman's Lien must be expunged as it has not completed the work and has not properly 

served its Pre-Lien pursuant to Nevada law. Alternatively, the Lien should be reduced to reflect 

118 

20 

21 

22 

23 

24 

25 

26 

-)7 

28 

" To date, this testimony has noi yet been confirmed despite numerous attempts. Cashman has agreed to provide a 
third PIVIK for this information, 
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actual and lienable work performed in the amount of $329.00. The current Lien is excessive and 

Defendants are entitled to attorney's fees and costs incurred in bringing this motion under NRS 

	

3 	108.2275(6)(a) and (b). 

	

4 	Dated this J 7914  day of September, 2012. 

	

S 
	

COTTON BRIGGS, WALCH, 
HOLLEY, WOLOSON & THOMPSON 

	

7 
	

BRIAN W. BOSCHEE, ESQ. 
Nevada Bar No. 7612 

	

8 
	

SHEMILLY A. BRISCOE, ESQ. 
Nevada Bar No. 9985 

	

9 
	

400 South Fourth Street, Third Floor 
Las Vegas, Nevada 89101 

10 
Attorneys for Defendants West Edna, Ltd, dba 

	

11 
	

Mojave Electric, Western Surety Company, The 
Whiting Turner Contracting Company and 

	

12 
	

Fidelity and Deposit Company of Maryland, 
Travelers Casualty and Surety Company of 

	

13 
	

America, Counterclaimant and Crossclaimant 
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21 
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23 

14 
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3 

1 CERTIFICATE OF MAILING 

I HEREBY CERTIFY that, on the /721  day of September, 2012 and pursuant to 

NRCP 5(b), 1 deposited for mailing in the U.S. Mail a true and correct copy of the foregoing 

MOTION TO EXPUNGE OR REDUCE MECHANICS LIEN, postage prepaid and addressed 

to: 

6 

7 

9 

10 

11 

11 

13 

14 

15 

Jennifer R. Lloyd-Robinson, Esq. 
Marisa L. Maskas, Esq. 
PEZZILLO ROBINSON 
6725 Via Austi Parkway, Suite 290 
Las Vegas, Nevada 89119 
Attorneys for Plaintiff 

Edward Coleman, Esq. 
COLEMAN LAW ASSOCIATES 
8275 S. Eastern, Suite 200 
Las Vegas, Nevada 89123 
A ttorneys for Defendant Jane! Rennie aka Jane! Carvalho 

Keen L. Ellsworth, Esq. 
ELLS WORTH & BENNION, CHTD. 
777 N. Rainbow Blvd., Suite 270 
Las Vegas, Nevada 89107 
Attorneys for Element Iron and Design 

mployee of Cofton, Driggs, Waleh, 
olley, Woloson & Thompson 

it) 
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Dated: June 21, 2011 	 Cashm4n Equipment Company 

; Credit Manager 

AI% 139-34-311-0,21. 

Recording Requested By: 
Jennifer R. Lloyd-Robinson, Esq, 
Pezzillo Robinson 
6750 Vis Austi Parkway, Suite. 170 
Las Vegas, Nevada 89119 

!nett!: 201106220002156 
Fees: $10,00 
WC Fee: $0.00 
06122/2011 10:62:02 AM 
Receipt #: 820247 
Requester: 
PEZZILLO ROBINSON 
Recorded By: MBH Pp: 2 

DEBBIE CONWAY 
CLARK COUNTY IRE CORCER 

NOTICE or LLEX 

The undersigned, Cashman Equipment Company ("Lien Claimant"), claims a lien upon 

the property described in this notice for work, materials, or equipment furnished or to be 

furnished for the Improvement of the property: 

1. 	The amount of the original contract is; $755,893.89. 

2, The total ?mount of all additional or changed work, materials and equipment, if 
any, is: $0. 

3, The total amount of all payments received lo date Is: $0. 

4, The amount of the lien, after deducting all just credits and offsets, Is: 
. $755,893.89. 

5, The name of the owner, if Imown, ofthe property is:PC/LW Vegas LLC and 
LWTIC Successor LLC, care of Forest City Enterprises. 

6, The name ofthe person by whom the Lien Clainaaot was employed or to whom 
the Lien Claimant furnished or agreed to furnish work, materials or equipment is: 
Call", Consulting, Inc. 

7, A brief statement of the terms of payment of the Lien Claimant's contract is: Lien 
Claimant was to he paid upon delivery. 

R. 	A description of the property to be charged with the lien is: 518 S. 	St., LDS 

Vegas, Nevada, Assessor's Parcel Number 139-34-311-021. 

CASH027 

JA 0000632 



JA 0000633 



JA 0000634 



JA 0000635 



JA 0000636 



JA 0000637 



JA 0000638 



JA 0000639 



JA 0000640 



JA 0000641 



JA 0000642 



JA 0000643 



JA 0000644 



JA 0000645 



JA 0000646 



JA 0000647 



KEITH LOZEAU - 9/4/2012 

5 (Pages 14 to 17) 

Page 14 

	

1 	into sales? 

	

2 	A. I believe it was 1995. 

	

3 	Q. Okay. And then when you came back in '99, were you 

	

4 	again a sales rep or — 

	

5 	A. I HMS -- 

	

6 	Q. Okay. 

	

7 	A. —yes. 

	

8 	Q. Okay, And you've had Mal until about sit years 

9 ago? 

	

10 	A. Correct. 

	

11 	Q. Which would be 2006, 2007, sometime in there? 

	

12 	A, Yes. 

	

13 	Q. With respect to your current job, does your current 

	

14 	job require any of your, [guess, technical background or your 

	

15 	background as a technician? Does that come into play with 

18 what you do now? 

	

17 	A. Yes, 

	

18 	Q. Okay. How so? 

	

19 	A. What we do is.- the products and services that we 

	

20 	sell -- everything is a very technical sale, so it is 

	

21 	tremendously helpful to be able to fall back on that 

	

22 	background and have an understanding when I have somebody 

	

23 	telling me something in the field that they have going on that 

	

24 	I -- I have a reasonable knowledge of the challenges that they 

	

25 	have and what they need to do to fix them. 
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1 	into that. And so they're not unfortunately universal to 

	

2 	every project. 

	

3 	Q. Okay. Well, I guess what I'm -- what I'm wondering, 

	

4 	specifically with respect to this project, my understanding is 

	

5 	that — that there Is some concerns or some issues with -- 

	

6 	with getting this.- at this stage, like tomorrow, getting 

	

7 	this stuff started up and installed and running with these 

codes today. Could you — could you explain to me what — if 

	

9 	you know, what your concerns are with respect to that? 

	

10 	A. Only to the extent that we (indicating) discussed it 

	

11 	on the phone, and there's — there's two — 

	

12 	MS. ROBINSON: I'm going to object — 

	

11 	Q. (BY MR. BO-SCHEE) I don't want to know anything - I 

	

14 	don't want to know anything you discussed with Jennifer. I 

	

15 	don't want to know anything that — any attorney/client 

	

1 6 	COMMUlliCatiOa. 

MS. ROBINSON: And I'm going to ohjecl to the form 

	

18 	of your question. Maybe its a little vague. ifyou can 

	

19 	rephrase. "issues." I don't know. 

	

20 	MR. BOSCHEE: I'm sure — okay, Concern was the 

	

21 	real was the word I was looking at 

	

22 	Q, (BY MR. BOSCHEE) You guys have some — you guys 

	

23 	have some codes that are required to, as I understand it, get 

	

24 	the stuff over at City Hall up and mincing, correct? 

	

25 	A. Typically, yes- 
711.1M11141414996,fth.J11,0,,,Km1.11170.11.0010.11WIMAIMAI 
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1 	Not to mention, prior to the sale I can have a 	 1 

	

2 	discussion with architects and engineers and contractors and 	2 

	

3 	those kinds of things and talk them through what they're 

	

4 	buying, why they're buying it and what we're going to have 	4 

	

5 	to — what challenges and opportunities we'll face during 	5 

	

6 	installation and start-up. 	 6 

	

7 	Q. Okay. With respect to specifically the City Hall 	 7 

	

II 	project and that's pretty much what we're going to be 	 8 

	

9 	talking about today. 	 9 

	

10 	A. Uh-huh, 	 10 

	

11 	Q. — do you have a general familiarity with the 	 11 

	

12 	start-up -- well, your word -- start-up, installation, oh, 	 12 

	

13 	requirements for — for what's going on over there right now? 	1,3 

	

14 	A. Yes, 	 14 

	

15 	Q. Okay. And what I'm thinking of specifically are 	15 

	

16 	there's some codes that counsel and I art still — stiU 	 16 

	

17 	arguing about a little bit with the judge. But there's some 

	

18 	codes that are — as I understand, are required to gel things 	10 

	

19 	up and running over there- Do you have a familiarity with 	19 

	

20 	that? 	 20 

	

21 	A. Generally speaking, yes. And the reason I say 	 21 

	

22 	generally Speaking l6— 	 22 

	

23 	Q. That's fine, 	 23 

	

24 	A. — each municipality has their own rules and 	 24 

	

25 	regulations. And then sometimes the design engineer has input' 25 

Paget 1• 

Q. Okay. 

A. And I say typically because! have no direct 

knowledge of the status of the equipment, what's been done, 

what's not been done — 

Q. RighL 

A. -- and what they're requiring. 

Q. Well, going back in time, assuming.- I don't want 

to say assuming but — you guys at some point stopped working 

on this project for -- because of nonpayment, correct? 

A. Correct. 

Q. At that point before anything else had happened, you 

guys had some codes that would have been used to get the OW 

started, Installed, and running, correct? 

A. Codes can have two different definitions. 

Q. Tell me what they are. You're the technical guy nod 

I'm not. 

A. So there's there's — there's National Electrical 

Code and fire protection codes. 

Q. Sure. 

A. And those are -- those are code requirements that 

are regulations, laws. And then there's codes that arc 

associated with communication protocols that we use for the 

equipment to be able to talk to each other. So there's I'm 

not sure which codes it is thatthey're asking about. That's 

where I'm at. I'm not sure -- I'm not sure what's holding 
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1 	know that he had that. 

	

2 	Q. Do you have an understanding as to whether a 

	

3 	conversation along those lines took place? 

	

4 	A. I don't know. 

Q. Keith would be the person that would have had 

	

6 	that conversation? 

	

7 	A. Yes. 

	

8 	Q. Did you ever have any conversations with 

	

9 	Mojave regarding -- I mean, obviously before the 

	

10 	unfortunateness, we'll call it. But did you ever have 

	

11 	any conversations with Mojave about the use of CAM on 

	

12 	this project, you personally? 

	

13 	A. No. 

	

14 	Q. You have Worked with disadvantaged business 

	

15 	owners before, though; correct? 

	

16 	A. Yes. 

	

27 	Q. Ilow often? 

	

18 	A. It's not a common occurrence, but It is often 

	

19 	enough to where it does happen on an occasional basis. 

	

20 	How's that for a lack of better specificity? it 

	

21 	happens. And -- and and it does work. 

	

22 	Q. What types of projects generally have you guys 

	

21 	worked with this type of minority contractor or 

	

24 	disadvantaged business owner? 

	

26 	A. Federal projects often associated with the 
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1 	military or, you know, federally funded, you know, 

	

2 	municipal projects, that kind of thing. 

	

3 	Q. Sure, Which again would make sense — 

	

4 	A. Yes. 

Q. -- because thoseare where the requirements 

6 come from? 

	

7 	A. Yeah. 

	

8 	Q. Have you ever worked with a disadvantaged 

	

9 	owner, minority contractor on a private project, not a 

	

10 	Public Works or federal project? 

	

11 	A. Well, you should know that many of our 

	

12 	contractors that are really good customers are already 

	

13 	designated as minority contractors. 

	

14 	Q. Oh, okay. 

	

le 	A. They are owned by a woman or they're owned by 

	

16 	a minority or they have been disadvantaged in some way, 

17 shape, or form. 

	

18 	Q. Okay. 

	

19 	A. So we deal with them on a regular basis_ 

	

20 	Q. Okay. 

	

21 	A. And but not specifically for in behalf of 

	

22 	this purpose here. Does that make sense? 

	

23 	Q. It does. You have customers that are 

24 deemed — 

	

25 	A. That are designated, yes. 

8 (Pages 26 to 29) 

=71 
Q. — disadvantaged business owners for other 

	

2 	reasons, but not necessarily -- they're direct 

	

3 	customers, You haven't used them in a situation like 

	

4 	this, where an existing customer kind of pulls someone 

	

5 	in -- 

	

6 	A. Right. 

	

7 	Q. — and slots them in? 

	

8 	Have you ever encountered this type of an 

	

9 	issue, and, again, this type or issue what we are 

	

10 	talking about in this lawsuit, with a disadvantaged 

	

11 	business owner's failure to pay. 

	

12 	A. No, net that I ea n recall. And never of 

	

11 	this —definitely never this level of, I guess, high 

	

14 	volume. How is that? 

	

15 	Q. Certainly nothing that resulted in litigation? 

	

16 	A. I wouldn't say that. 

	

17 	Q. Okay. 

	

18 	A. I wouldn't go that far. Again, we have quite 

	

19 	a few customers; there are customers that don't pay us, 

	

20 	for whatever reason. We do take them down the legal 

	

21 	path. 

	

22 	Q. Okay. 

	

23 	A. And some of those customers are designated as 

	

24 	minority owned, disadvantaged in some way, shape, or 

	

25 	form. 

Page 29 

Q. But those would be, again, like we were just 

	

2 	classifying, those are more of a direct relationship, 

not a situation like this? 

	

4 	A. Not — not-- not one that was presented to us 

at the time of— you know, that was inserted in kind 

	

6 	of the last minute like this. 

	

7 	Q. So CAM enters the equation at the 11th hour. 

	

8 	Obviously you guys had some dealings with them because 

	

9 	you are invoicing them directly? 

	

10 	A. Uh-huh. 

	

11 	Q. How would you elassify your dealing? Describe 

12 for me what your dealings were like with CAM. 

	

13 	A. Well, honestly, not that I haven't been honest 

	

14 	previously, I guess, but-- 

	

15 	Q. Thank you for clarifying that. 

A. Our our — now, were talking about the 

17 truth. Our dealings with CAM were limited, because n c 

	

18 	mainly dealt with Mojave directly. 

	

19 	Q. Okay. 

	

20 	A. And Mojave, in my estimation, in my several 

	

21 	phone calls and my contact with them, were 

	

22 	basically her name was Francis at Mojave, Francis 

	

23 	McCombs. And she was quite close with Angelo Carvalho, 

	

24 	and she was the one that generally conversed with him. 

	

25 	Q, Okay. 
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LAS VEGAS, NEVADA, THURSDAY, AUGUST / 6, 2012; 

	

2 	 943 A..M. 

(In an off-the-record discussion hold prior to the 

	

5 	conunencernent of the deposition proceedings, counsel 

	

6 	ag:reed to waive the court reporter requirements under 

	

7 	Rule 30(1)(4) of the Nevada Rules of Civil Procedure.) 

Whereupon, 
9 

SHANE NORMAN, 
11 having been first duly sworn to testify to the huh, 
1.2 the whole truth and nothing but the truth, was examined 

	

13 	and testified as follows: 
14 

	

15 
	

EXAMINATION 
16 BY MR BOSCHBE 

	

17 
	

Q. Good morning, could you please state and spell 

	

18 
	

your last Ii210 e for the record? 

	

19 
	

A. Shane Norman, S-b-a-n-e, N-o-r-m-a-n, 

	

20 
	

Q. And you are appearing today pursuant to a 

	

21 	request we made of your counsei for the person most 

	

22 
	

knowledgeable from Cashman Equipment.; is that correct? 

	

23 
	

A. That is true. 

	

24 
	

Q. My name is Brian Roaches. I'm counsel for a 

	

25 
	

bunch of the defendants, particularly Mojave, Whiting 
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/ 	Turner, in the litigation filed in District Court- Go 
2 ahead, I'm sorry. 

	

3 	A. Are you representIng Mojave and Whiling Turner 
4 and Forest City? 

	

5 	Q. Well, WlUiting Ttlrner, Mojave — 

	

6 	MS. BRISCOE: Fidelity_ 
MR, BOSCHEE: Fidelity. I'm hying to think 

	

B 	of all of the sureties. 

	

9 	MS. ROBINSON: All the sureties_ 
10 BY MR. BOSCHEE: 

	

11 	Q. All the sureties. 

	

12 	MS. BRISCOE: Not Forest City. 

	

13 	MR. BOSCHEE; No. 

	

14 	MS. ROBINSON: Forest City is out because Of 

	

15 	the lien release. 
16 BY MR. BOSCHEE: 

	

17 	Q. Right. And P.m not representing CAM or the 	3 

18 Cal-vellum. They have separate counsel, Mr. Coleman. 

	

29 	A. Sure_ 

	

20 	MR.. COLEMAN: I represent Jariel Rennie. 

	

21 	THE WITNESS: Okay. 

	

22 	MS. ROBIN SON: But not Angelo Carvalho. 

	

23 	MIL COLEMAN. No. 

	

24 	MR, BOSCHBE! Right 

	

25 	\ 
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1 BY MR. BOSCHEE: 

	

2 	Q. And 	here for the deposition today that is 

	

3 	regarding the litigation that's been filed in the state 

I court I'm sure you are fairly familiar with_ Let me 
5 ask you right out of the gate, have you been deposed 
6 before? 

	

7 	A. No. 

	

8 	Q. I'm Sony. Let me give you a quick rundown of 
9 what we're going to do today. It's actually pretty 

10 simple. I'm assuming that you're represented by 
11 counsel, Ms. Robinson? 

	

12 	A. Yes. 

	

13 	Q. You may have gone through the ground rules 
14 with her before this, but let me just run through a few 
15 things. I'm going to ask you some questions. You are 
16 gobs g to provide answers, and the court reporter is 

	

1'7 	going to transcribe them. I don't want you to guess at 
18 anything. If there's something that you don't know or 

	

19 	something you don't you understand, just tell me_ 
20 There's a good cha ace that's going to happen. Just 
21 tell me, and I will do my best to clarify. And if you 
22 don't know, you don't know. That said, I am entitled 
23 to your best recollection of what you do remember about 

	

24 	the events that we're going to talk about So to the 
25 ertent that you remember something I am entitled to 

372.1:0=1,2e.;444=r0...~1 
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1 that Do you understand that? 

	

2 	A. 1.1h-huh. 

	

3 	Q. The oath that you just took form the court 

	

4 	reporter is the same oath that you would take in a 

	

5 	court of law. I think actually you may have just taken 

	

6 	last week in another hearing. It carries with it the 

	

7 	same duties and penalties that the oath would take in 
8 court. Do you understand that? 

	

9 	A. Yes. 

	

10 	Q. I'm going to do my best to get a complete 

	

11 	transcript of the proceedings today, so it's important 
12 that when I'm asking questions you not talk, and when 
13 you are answering my questions, I not interrupt you, 

	

14 	because the court reporter can't transcribe us both 
15 talking at the same time. Okay? 

	

1 6 	Also, the court reporter needs audible answers 

	

17 	so yes, no, or whatever. But like head nods and 

	

1 8 	shaking your head no, she can't transcribe that so. Do 
19 you understand that? 

	

90 	A. Yeah. 

	

21 	Q. That ideally will VT us a clear record. 

	

22 	Also, this is not meant to be an endurance 

	

2 3 	contest by any stretch of the imagination. 	do my 

	

24 	best to get us out of here as efficiently as possible. 

	

:5 	But if you need to take a break, get some water, get 
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1 	something to drink, get a cookie, go to the restroom, 
2 whatever you need to do, just let me know and we will 
3 take a quick break and go off the record. I don't want 
4 you to, you know, be uncomfortable because we're 
5 putting y ou through the grinder here. This is not to 
6 be that. Okay? Do you understand? 

	

7 	A. Okay, yes. No water boarding. Got you. 

	

8 	Q. Exactly. 

	

9 	Are you currently taking any medication that 
10 will impede your ability to testify? 

A. No. 

	

12 	Q. Is there any other reason why you wouldn't be 
1 1  able to give your best testimony today? 

	

14 	A. No. 

	

15 	Q. There's also going go to be times when counsel 
16 or the other, I don't know about Mr. Coleman, but your 
17 counsel may make an objection. I may make an objection 
19 if Mr. Coleman is asking questions. Let the objection 
19 play out But unless your counsel instructs you not to 
2 0 answer, most likely we'll be making the objection for 
21 the record, and you will still have to answer the 
22 question after the objections are finished Okay? 

	

23 	A. Okay. 

	

24 	Q. CooL I think that's about the end of time 
25 intro ducto7 boring stutt 
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1 	Did you do anything to prepare for the 
2 deposition this morning? 

A. Not necessarily for this one, no. 

	

4 	Q. When you say "not necessarily for this one," 
5 did you review anything for anything else in the case? 

	

6 	A. Well, we were in court last week, and we have 
7 CAM/Angelo Carvaiho stuff going on as well, so — 

	

'3 	Q. Right. And just so — I iasow what you are 
9 talking about, but I want to make sure that we have a 

10 clear record of what y ou are talking about. The 
11 proceeding in court last week was a prove-up hearing on 
12 some damages against CAM and Carealho; correct? 

	

23 	A. Yes. 

	

14 	Q. And you reviewed some documents in conjunction 
15 with that hearing? 

	

16 	A. Uh-huh. 

	

17 	Q. What did you review? 

	

18 	A. Some documents, I mean, time lines, you know, 
19 looked at the invoices, that kind of thing. 

	

20 	Q. Do you remember specifically any other 
21 documents that you looked at? 

	

22 	A. I —I have a three ring binder with probably 

	

23 	about 300 pages in it, so 

	

24 	Q. Okay. 

	

25 	A. — just thumbed through them ail. 
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1 Q. 	I'm sure the ans-wer to this is yes because 1 A. 	Fifteen years. 
2 I've seen hundreds and hundreds of pages of documents 2 Q. 	And briefly, I mean, real Reader's Digest, I 
3 for these. Of all the documents that you reviewed for '. , mean, as brief as you can, give me your educational 
4 that hearing and then I would assume kind of spill ever 1  background. 
5 into today, that's all stuff that's been produced in 5 A 	I graduated in finance from Utah State 
6 this litigation; correct? 6 University 15 years ago or so. I graduated from the 
7 A. 	Yes. 7 graduate school of Credit and Finance Management at 
8 Q. 	Other than counsel, did you talk to anybody , 	8 Dartmouth about two years ago. And I'm a certified 
9 about the -- let's start with the prove-up hearing on . 	9 credit executive, which is the highest of three 

70 Friday, did you talk to anyone about that? 10 certifications for credit managers. 
11 A. 	My attorney. 11 Q. 	When did you get that certification? 
12 Q. 	Other than your attorney? 12 A. At the same time I graduated from the graduate 
13 A. No. 13 school. 
14 Q. 	Did you talk to anybody about your deposition 14 Q. 	So within the last couple of years? 
15 today, about what — you know, the subjects you were 15 A. 	Yeah. It's probably been two years now. 
16 going to testify about or anything? 15 Q. 	The specific date is not important I just 
17 A. 	Yeah. Other than my attorney, no. 17 kind of want to get a general idea. 
18 Q. 	Other than the documents you looked at for the 18 Walk me through, I have a pretty good idea, 

9 prove-up hearing, did you look at anything else in 19 but, again, for the record and just so we're clear, 
20 preparation for the deposition today, in the last flee 20 what are your job responsibilities as a credit manager 
21 days, I guess it has been? 21 for Cashman? 
22 A. 	No. I haven't reviewed the file. 22 A. 	Extending lines of credit, maintaining those 
23 Q. 	Well generally, what I'm going to be asking 23 lines of credit, collecting on receivables, reminding 
24 you about, I'm sure you know, is the questions about 24 customers who forget or fail to pay us, working out 
25 the CI 	Hall , ro'ect, .eneralit — 	 ._ 	.. 	. 25 corn . Heated deals, includirsi4E1 issues. I also — . 	 .......a.m. 

Pace 11 PaQe 	1 

1 A. Sure. 1 provide or facilitate retail financing options for our 
2 Q. — and kind of how this whole thing 2 customers who are purchasing our equipment 
3 transpired. But first, I just want to get a little bit 3 Q. Okay. 
4 of background with Cashman. What is your position with 4 A. Posting cash, a little bit of treasury 
5 Cashman? 	 , 5 management I have also been on the strategic planning 
6 A. My title is credit manager. 6 committee for our company. 
7 Q. I'm going to refer to your company as Cashman 7 Q. What is the strategic planning that you do 
8 going forward so I don't have to say the whole thing 8 with your company? What do you do in conjunction with 
9 out_ How long bare you been the credit manager? 9 that? 

1 0 A. Six and a half years. 10 A. What our company is going to look illte in ten 
11 Q. Did you have any positions with Cashman prior 11 years, what we want to be, 
12 to that? 12 Q. How many people are on that committee? 
13 A. No. 13 A. The executive level, 10 or so. 
14 Q. Did you work as a credit manager with any 14 Q. Including you? 
15 other company prior to coming to Cashman? 15 A. Actually, I'm — i'm not on that committee 
26 A. Yes- 16 now. I was as of three months ago. 
17 Q. Who was that? 17 Q. Did you step down from the committee? 
13 A. Komatsu Equipment Company. Spelled, le A. They decided to do it in a different fashion, 
19 K-o-m-a-t- s-u. 19 the president, so I'm out. How's that? 
20 Q. How long did you work there? 20 Q. They decided to take the executive in a 
21 A. Three years. 21 different direction? 
22 Q. How long — and I'll say construction 22 A. Yes. 
23 industry, generally, but you have been a credit manager 23 Q. 	I like that. 	 I 
2 4 in the construction industry, how long have you been in 24 So over the entire six-plus years you have 
25 this field? 	 ' 25 worked as a credit manager for Cashman, those job 
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1 	responsibilities have remained fairly static? They 
2 have been what you have done? 

	

3 	A. Yes. 

	

4 	Q. I guess -- I'm trying to think of a good way 

	

5 	to say this. City Hall project, I'm going to refer to 

	

6 	construction project You understand what I'm saying 

	

7 	when I say construction project? 
A. Yes. 

	

9 	Q. How many projects like that have you been 

	

10 	involved in in Las Vegas in the six and a half years 
11 with Cashman? 

	

12 	A. That's difficult to answer. 

	

13 	Q. Okay. 

	

19 	A. Every single one of our customers has anywhere 

	

15 	between one and, I don't know, 100 jobs at any one 

	

16 	given time. And we have 2000-plus active customers. 

	

17 	Q. Okay. 

	

18 	A. And so I'm involved in, you know, the credit 

	

1 9 	and finance side of things, not necessarily associated 

	

20 	with the job and project funding. For instance, like a 
21 Mojave or Whiting Turner, that I'm involved in 

	

22 	entertaining the, you know, credit perils of our 

	

23 	customers as opposed to their jobs, So a lot- 

Page 16 

Q. How about Whiting Turner? 

	

2 	A. Whiting Turner is a direct customer of ours as 
3 well, but not — not anywhere to the Mojave volume 

	

4 	levels. 

	

5 	Q. Fair to say that a company like Whiting Turner 
6 is maybe one step removed and you deal with more like 

the Mojaves and then they deal with Whiting more? 

	

8 	A. That is a fair statement, yes. 

	

9 	Q. And I'm going to ask we will get into more 

	

10 	detail on this later, but how about CAM, before this 
11 project, have you ever dealt with them before? 

	

12 	A. No. 

	

13 	Q. How about Angelo Carvalho, have you ever dealt 
14 with any entities that he was involved in before? 

	

15 	A. No. 

	

16 	Q. Or him personally? 

	

17 	A. No. 

	

18 	0. He had personally never been a customer? 

	

19 	A. No. 

	

20 	Q. And I'm paraphrasing a little bit, but 

	

21 	obviously we had a situation with this project. 

	

22 	A. That's an understatement 

	

23 	Q. I think that's a fair statement, but there was 

I 24 an issue where there was a payment made and then 

	

25 	obviously you guys didn't get paid. Have you ever had 
Q. Yes. 

25 
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1 	Q. Let me see if I can clarify that. I think I 
2 know what you are saying, and I probably asked a bad 

	

3 	question knowing what your company does, basically. 

	

4 	But whereas a lot of contractors and subcontractors 

	

5 	kind of deal project to project, you guys deal snore 
6 with customers who are working on different projects 

	

7 	all over the place. Is that a fair representation? 

	

9 	A. That is a fair statement 

	

9 	Q. And many of those customers work on projects 

	

10 	in Las Vegas; is that right? 

	

11 	A. Yes. 

	

22 	Q. How many — well, has Mojave Electric been a 
13 customer of Cashman's? 

	

14 	A. Yes. 

	

15 	Q. On how many projects would you say? 

	

1 6 	A. 1 -- — I couldn't tell you. Mojave has 

	

17 	been a long-standing prominent customer of ours on the 

	

16 	power generation side of our business for a long time. 

	

19 	Q. Quite a few? 

	

20 	A. Yes. 

	

21 	Q. In fact, you have worked with Mojave Electric, 

	

22 	I mean, from the finance and credit side a number of 

	

23 	times in the last six and a half years; is that fair to 

	

24 	say? 
A Oh, yes.  
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1 that type of problem with Mojave on any other project 
2 in all the times they bad been a customer of yours? 

	

3 	A. No. 

	

4 	Q. Were you having — 

	

5 	A. Well, let me— let me — let me restate that. 

	

6 	Q. Sure. 

	

7 	A. We have never bad a Mojave check bounce. 

	

8 	Q. Okay. 

	

9 	A. Lersjust say that, not clear the bank. 

	

10 	Q. How about a situation like this? And, again, 

	

11 	very specifically like this where, you know, materials 
12 are supplied, Mojave pays somebody, and then you guys 
13 are left kind of holdiug the bill, has anything like 
14 that that you can recall ever happened? 

	

15 	A. With Mojave, no. 

	

16 	Q. How about Whiting Turner? 

	

17 	A. No. 

	

18 	Q. So with respect to a situation like what 
19 happened here, this is kind of the first lime that 
20 that's ever happened with Mohave as a customer fair? 

	

21 	A. Fair. 

	

22 	Q. Now on this project, as I understiod it, 
23 Cashman had a contract directly with CAM; is that 

	

24 	right? 

	

25 	A. IT — that's not a clear and concise yes or no 
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1 because that's debatable. 1 Q. Okay. 
-, Q. Well, I guess I'll let you go ahead — I'm not 2 A. So — so, yes, Mojave referred CAM Consulting 

trying to trick you- 3 and introduced us. How's that? 
4 A. Bight 4 Q. So, again, just trying to get to the bottom of 
5 Q. Explain to me what your understanding of the 5 this, it s your understanding that NI ojave wanted to use 
6 relationship between Cashman and CAM and then 6 CAM Consulting; correct? 
7 ultimately Mojave was? 7 A. Yes. 
8 A. Initially, our quotes mud the job that we 8 Q. And that the disadvantaged business OWrier that 
9 quoted that we provided all the information was 9 they wanted to use was CAM and they introduced CAM, 1 
0 directly to Mojave_ I don't know exactly how long that 10 guess it was Keith, with your company? 

11 process was, but it was greater than six months, 11 A. Lib-huh. 
Q. Okay. 12 Q. And that's how CAM got involved? 

13 A. In preparation for the project coming up. We 13 A. Yes. 
34 obviously won the bid. I don't know at what point in 14 Q. Do you know why Mojave or anyone on that 
15 time, but it is my understanding that just before 15 project would have wanted to use a disadvantaged 
16 invoicing CAM, Angelo Carvalho came up as a result of 16 business owner? 
17 Mojave demanding that we utilize a din dva rota ged 17 A. 1—I don't know specifically why Mojave 

8 business owner to route the transaction between us and . 	18 .  wanted to, but I do know there are federally mandated 
19 Mojave due to federally mandated statutes of using 19 statutes of— tied with monetary funds from the 
20 disadvantage business owners or minority owned owners. 20 federal government that mandates a certain percentage 
21 Q. Let me fellow up on something. You j ust 21 ,of jobs to be done with disadvantaged business owners 
22 indicated that Mojave demanded that CAM be used 22 or minority owned businesses. 
23 A. 	(Witness nods.) 23 Q. 	So getting back to, I just want to clarify 
24 Q. What is your basis for that statement, that it 24 this. I don't want to beat a dead borse, but when you 
25 was a Mo are demand? 	 ,,..e......e........ • 25 said that Mojave wanted to use a disadvanta ed busieess 
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1 A. Mojave did not want us to invoice these 1 owner, do you have any independent knowledge as to 
2 directly. They wanted us to route it through another 2 whether that was something that Mojave wanted to do or 
3 entity. 3 if that was something that somebody up the chain needed 
4 Q. Do you have any understanding, independent 4 to do and requested of Mojave? 
5 understanding, as to bow CAM gel involved in this 5 A. I don't have any direct knowledge of that 
6 project in the rust place? 6 Q. It's just when the need for disadvantaged 
7 A. I do. Keith Linea n, who alga works for 7 business owner arose, from wherever it arose from 
8 Cashman Equipment Company, Was referred to him by 8  wherever, Mojave recommended CAM and then they 
9 someone at Mojave. I don't knew who that is. 9 introduced CAM to you? 

10 Q. So let mejust clarify, because maybe I didn't 10 A. Yes. 
11 understand what you said, and that's very likely. It's 11 Q. Again, that was the rust time you had ever 
12 your understanding that CAM was referred to Mojave for 12 worked with CAM or Angelo Carvallice correct? 
13 use on this project? 13 A. Correct 
14 M. ROBINSON: I think that misstates. 14 Q. You didn't play any part in the selection of 
15 Objection 15 CAM as the disadvantaged business owner? 
16 BY MR_ BOSCHEE: 16 A. I did not 
17 Q, That's why I Said — I didn't understand what 17 Q. With respect to the requirement for the 
18 you said. Could you — 10 disadvantaged business owner, did you guys have any 
19 A. Let me — lei toe — let me clarify. 19 role in that process at all, other than Mojave 
20 Q. Sure. 20 Introduces CAM to you and then you guys use theni? Did 
el A Mojave requested that we Ilse a third-party 21 you interview CAM? 
22 disadvantaged business owner. They suggested CAM 22 A. Keith Lozeau is more knowledgeable about that 

3 Consulting, as they had been using them themeelves as 23 Q. Okay. 
24 well as a couple other vendors had been using them to 24 A. But, yes, Keith Lozeau did meet with Angelo 	i 

i 
25 deal with Mojave's project directly. 25 Carvalbo al one point in time. 	 ...I 

i 
— 
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1 	Q. Well, given that -- and maybe this would be 
something more directed to you as kind of the finance 

	

3 	business guy -- 

	

4 	A. Sure. 

	

5 	Q. — given that you have a long-standing 
6 relationship with Mojave. 

	

7 	A. 1.311-huh. 
Q. And so I'm guessing you guys doing business 

5 arid invoicing Mojave wasn't anything to give you any 

	

10 	heartburn; correct? 

	

11. 	A. No. 
Q. But now you got this third party intermediary, 

13 this disadvantaged business owner kind of coming In the 

	

14 	middle of that relationship, and you are going to be 
15 invoicing them. Did you have any did you run any 
16 kind of credit check on CAM? 

	

17 	A. 3 did. 

	

10 	Q. And what did that turn up? 

	

19 	A. Limited credit information. 

	

20 	Q. I'm not a credit guy. You are going to have 
21 to tell me what that means. 

	

22 	A. Well, I'm -- I'm likely not at liberty to 

	

23 	discuss his credit 

	

24 	Q. l understand. 

	

25 	A. — powers. 
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1 	Q. I understand. 

	

2 	A. However, there was not much credit infornaation 
3 where with — to make a good credit decision based on 

	

4 	that. I would liken it to — his business credit was a 
5 fellow coming out of college- You have no real 
6 history. 

	

7 	Q. You hope not anyway. 

	

8 	A. Yeah. 

	

9 	Q. I think I did, unfortunately. 

	

10 	A. How about high school? 

	

11 	Q. But did you guys have any — were there any 
12 criteria that you had or that Cashman had when looking 
13 at CAM as to, Okay. Yes, we're comfortable 
14 using — you know, invoicing them and then getting paid 
15 ultimately by Mojave? Did you have any criteria that 
16 you were looking at and said, Yes, they are okay. Or 
17 No, they are not okay? 

	

1g 	A. Yes, I do have criteria. 

	

19 	Q. What are they? 

	

20 	A. Well, they're written now, but before, it was 
21 just my experience. And again, it's— the criteria is 
22 that you have a reasonable, acceptable set of credit 
2 3 information on your business that — that would merit 
24 that type of transaction. 

Q. Did CAM?  
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A. No. 

	

2 	Q. Is the reason that that unwritten criteria 

	

3 	became a written criteria? Is !tat least in part due 

	

4 	to this situation? 

	

5 	A. No. 

	

6 	Q. It was just something that you guys felt that 
7 it would probably be good to put on pen to paper? 

	

8 	A. Yeah. 

	

9 	Q. Given the paucity we will say of information, 
10 of credit information of CAM, did this cause you any 
11 concern about entering into this arrangement where you 
12 were invoicing them instead of Mojave? 

	

13 	A. Yes. 

	

14 	Q. Did you discussion those concerns with Mojave? 

	

15 	A. No. I discussed them with Keith, our liaison 
16 to Mojave. 

	

17 	Q. What was the substance of those conversations? 

	

18 	A. I'm concerned. 

	

19 	Q. I'm looking more for — I kind of got Mat 

	

20 	A. Yeah, I'm concerned. I mean, that was what it 
21 boiled down to, I'm concerned, But because of our 
22 long-standing relationship with Mojave and because the 
23 fact that we hadn't, like we mentioned before, hadn't 

	

24 	had any other issues and the money was still coining 
25 from Mojave and the units were being delivered as we 
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1 spoke and it was required of us to Invoice them, we 
2 went ahead and did what we did. 

	

3 	Q. And maybe I'll end up having to talk to Keith 
4 about this at some point, hid when you expressed your 
5 coneerin to Keith, what did he respond? I mean, what 
6 did be say? Did he just kind of blow it off and say, 
7 No. Mojave is a good customer. We can do this. Did 
Et he echo your concerns? 

	

9 	A. Yes, be echoed my concerns. However, again, 

	

10 	it really fell back to the strength of our relationship 
11 and the credit promise of Mojave. 

	

12 	Q. Sure. 

	

13 	Did you or Keith ever have this conversation 
14 with Mojave that you know of where you discussed in 
15 particular your concerns wtth CAM's lack of credit to 
16 Mojave and a conversation along the lines of, I guess 
17 what I am looking for, Is there someone else we can use 
18 or some other disadvantaged business owner that we can 

	

19 	use because wejust don't have a lot of credit on these 
20 guys and we are not really comfortable with It? Did 
21 that conversation ever take place? 

	

22 	A. Not directly with Mojave that I had. 

	

23 	Q. Okay. 

	

24 	A. If Keith had it, that would be a 

	

25 	different — that would be a question for him. I don't 

14 
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Page 26 

know that be had that. 1 

Page 28 

Q. 	-- disadvantaged business owners for other 
2 Q. Do you have an understanding as to whether a 2 reasons, but not necessarily — they're direct 
3 conversation along those lines took place? 3 customers. You haven't used them in a situation like 
4 A. I don't know. 4 this,. where an existing customer kind of pulls someone 
5 Q. Keith would be the person that would have had 5 in — 
6 that conversation? 6 A. 	Right, 
7 A. Yes. 7 Q. 	-- and slots them in? 
8 Q. Did you ever have any conversations with 8 Have you ever encountered this type of an 
9 Mojave regarding — I menu, obviously before the 9 issue, and, again, this type of issue what we are 

10 unfortunateness, we'll call it. But did you ever have 10 talking about in this lawsuit, with a disadvantaged 
1 any conversations with Mojave about the use of CAM on 11. business owner's failure to pay. 

12 this project, you personally? 12 A.. 	No, not that I can recall. And never of 
13 A. No. 13 this -- definitely never this level of, I guess, high 
i 4 Q. You have worked with disadvantaged business 14 volume. How is that? 
15 owners before, though; correct? 7_5 Q. 	Certainly nothing that resulted in litigation? 
16 A. Yes. 16 A. 	I wouldn't say that. 
17 Q. How often? 17 Q. 	Okay. 
18 A. It's not a common occurrence, but it is often 18 A. 	I wouldn't g,e that far. Again, we have quite 
19 enough to where it does happen on an occasional basis. 19 a few customers; there are customers that don't pay us, 
20 How's that for a lack of better specificity? It 20 for whatever reason. We do take them down the legal 
21 happens. And — and—and it does work. 21 path. 
22 Q. What types of projects generally have you guys 22 g Okay. 
23 worked with this type of minority contractor or 23 A. 	And some of those customers are designated as 

4 d I ss d va nta g e d business owner? 24 minority owned, disadvantaged in some way, shape, or 
25 A. 	Federal 'rejects often associated with the . 	 . 	_ 25 ...., form  

Page  27 Pe 29 1 

military or, you know, federally funded, you kno 1 1 Q. But those would be, again, like we were just 	1 
municipal projects, that kind of thing. 2 classifying, those are more of a direct relationship, 	i 

Q. Sure, Which again would make sense— 3 I not a situation like this? 
,l A. Yes, 4 A. Not— not— not ens that was presented to us 	1 
5 Q. — because those are where the requirements ..., at the time of — you know, that was inserted In kind 
5 come from? 6 of the last minute like this. 
7 A. Yeah. 7 Q. So CAM enters the equation at the 11th hour. 	, 
8 Q. Have you ever worked with a disadvantaged 8 Obviously you guys had some dealings with them because 
9 owner, minority contractor on a private project, not a 9 you are invoicing them directly? 

10 Public Works or federal project? 10 A. Uh-huh. 
11 A. Well, you should know that many of our 11 Q. How would you classify your dealing? Describe 
12 contractors that are really good customers are already 12 for me what your dealings were like with CAM. 
13 designated as minority contractors. 13 A. Well, honestly, not that' .  haven't been honest 
14 Q. Oh, okay. 14 previously, I guess, but — 
15 A. They are owned by a woman or they're owned by 15 Q. Thank yen for clarifying that. 
16 a minority or they have been disadvantaged in sonic way, 16 A. Our — our — now, we're talking about the 
27 shape, or form. 17 truth. Our dealings with CAM were limited, because we 
18 Q. Okay. 18 mainly dealt with Mojave directly. 
79 A. So we deal with them on a regular basis_ 19 Q. Okay. 
20 Q. Okay. 20 A. And Mojave, in my estimation, in my several 
21 A. And — but not specifically for in behalf of 1 phone calls and my contact with them, were 
22 this purpose here. Does that make sense? 22 basically — her name was Francis at Mojave, Francis 

3 Q. if does. You have customers that are 23 McCombs. And she was quite close with Angelo Carvalhe, 
24 deemed — 24 and the was the one that generally conversed with him_ 
25 
-----... 

A. 	That are designated, yes. 25 Q. Okay. 	 i 
i _i 
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Page 30 

	

1 	A. And yeah. So our dealings weren't 
2 necessarily directly with CAM. They were Ail] 

	

3 	primarily with Francis -- 

	

4 	Q. Okay. 

	

5 	A. -- though we had the ability to talk to him, 
6 although he was difficult to get ahohl of for some 

	

7 	other reasons we can probably get into later. 

	

8 	Q. I will represent to you that he's still 

	

9 	difficult to get a hold of in certain instances.. 

	

10 	A. Well, I think when exactly where he is now. 

	

11 	Q. Well, actually, yes and no. 

	

12 	So how many direct interactions would you say 

13 you had with Angelo or anybody at CAM? 

	

14 	A. I met with him twice personally. 

	

25 	Q. Okay. 

	

16 	A. Most of the — and — and via phone was less 

	

17 	than five times. 

	

18 	Q. What were the occasions that you had to meet 
19 with him personally? 

	

20 	A. Well, the first one was to exchange the check 
21 for release. And then the second one was at his home 
22 to have him write me another check as the first one was 

	

23 	stop paid. 

	

24 	Q. Let's talk about that. I figured you were 
_.2;;.5......7.oing to get Into that mat's why I pulled that 

Page 31 

	

1 	exhibit out. 

	

2 
	

Mk. BOSCHEE: III mark this as Exhibit 1. 

	

3 
	

(Exhibit! marked.) 
4 BY MR. BOSCHEE: 

	

5 
	

Q. Go ahead and take a look at that I'll 
6 represent to you. this is a check in the amount of 
7 5755,893.89 dated April 29,2011, looks like from CAM 
a Consulting to Cashman Equipment Do you recognize this 
9 check? 

	

10 
	

A. Yes 

	

11 
	

Q. Let's talk about it for a second. You said 
just a few minutes ago that this was the cheek that you 

13 exchanged with Angelo for the unconditional lien 

	

14 	release; correct? 

	

15 
	

A. Yes. 

	

16 
	

Q. We will look at that in a few minutes, but my 

	

17 	question being the unconditional lien release was 

	

18 
	

signed and notarized by you, I believe, on April 26th, 

	

19 
	

Does that ring a bell? 

	

20 
	

A. Yes. 

	

21 
	

Q. And you provided that to Canaille on — was it 
22 on that date? 

	

2 3 
	

A. I don't know that it Was the 26th exactly, but 

	

24 	It is a couple of days before this — 

	

25 
	

Q. Okay. 
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1 	A. 	check_ 

	

2 	Q. Well, I guess that's really my question. 

	

:3 	Canaille gave you a postdated check; right? 

	

4 	A. Yes. 

	

5 	Q. Did he tell you why be needed to do that? 

	

6 	A. Well, to clarify, I did not realize that he 
7 had given me a postdated check- 

	

8 	Q. Oh, okay. 

	

9 	A. Not until subsequently. However, he did state 
10 that he wanted me to hold on 'to the check for two days 

	

11 	to give it time to clear. Because in the past, with 
12 such big balances, his bank has held on to the funds 
13 and wouldn't release them to him. And frankly, that 

	

19 	makes sense. 

	

15 	Q. It does. I understand that 

	

16 	A. That's — that's a common occurrence. 

	

1.7 	Q. 

	

18 	IsRlitgfialtirly common, I guess common is 
19 probably the wrong word, but would you say it's fairly 
20 common for you guys to get a check and then have 
21 someone ask you to hold it for a day or two for that 
22 reason? 

	

23 	A. It is some somewhat common. 

	

24 	Q. It didn't alarm you that Angelo asked you to 

	

25 	hold on to this check for a couple days? 

Page 33 

A. No. Retold me that there was nothing in his 
2 bank account, other than the check that he 
3 received — was receiving from Mojave at the same time 
4 from the same meeting thatI met him and that be bac 

5 yet to deposit it, and then the bank would hold on to 

6 It and then it would take a day or two for the bank to 
7 release the funds or make— or or — I guess I 

don't know if release the funds is right, but to make 
9 them available- Flow's that? 

	

10 
	

Q. Yes. That's understandable. 

	

11 
	

A. And that is— and that is a common 
12 occurrence. 

	

13 
	

Q. I understand vrhat you're saying. A lot of 
14 banks— I know Wells Fargo does the same thing. Or if 
15 you put too much money ie the bank, they're only going 
16 to release a portion of It immediately — 

	

17 
	

A. Exactly. 

	

16 
	

Q. — and make you sit for a couple of days. 

	

19 
	

Let me ask you this, though. Did it concern 
20 you that Angelo Carvalho told you when he got his check 
21 that this was the only money in CAM Consulting's bank 
22 account? 

	

23 
	

A. No. 

	

24 
	

Q. That didn't concern you? 

	

25 
	

A. No. And the reason why Is because I knew 

LITIGATION SERVICES & TECHNOLOGIES - (702) 648-2595 

JA 0000572 



SHANE NORMAN - 8/16/2012 

10 (Pages 34 to 37) 

Page 34 Page 36 

1 Mojave was paying him a larger portion than what this 1 on this check to give payment to Keith theoretically or 
2 check was and that he was solely a pass-through source. 2 to pay it some other way? 
3 It didn't surprise me at all that he didn't really have 1 A. 	I — I — I don't know about the last part, 
4 any — enough — enough money to — you know, for this 4 hut, yes, he was unsure of where his first check was is 
5 check to clear, to clarify. 5 his story. 
6 Q. What made you think Mojave was paying more 6 Q. 	Interesting. Okay. Mr. Caronlho is an 
'7 than the S755,893? 7 interesting guy. 
8 A. 	Well, because there were several other vendors B Do you have an understanding of when Mojave 
9 involved. 9 paid CAM? 

10 Q. Okay. 10 A.. Yes. That same day that CAM paid me. 
11 A. 	I wasn't the only vendor that met with him 11 Q. A few days earlier or a few days before The 
12 that day, from what I understand. 12 29th — 
13 Q. So you understood that Mojave wrote CAM a 13 A. 	Yes. 
14 larger check than this, and this was just him payln,g 14 Q. 	-- or a couple of days? 
15 your portion of that? 15 And you said its not uncommon for you guys to 
16 A. 	Yes. 16 hold on to a check for a couple of days to let it clear 
17 Q. 	Did Carvalho tell you that? 17 a bank; correct? 
18 A. 	Yes. 18 A. 	For the bank to release the funds, yes. 
19 Q. 	Off the top ef your head, I mean, do you 19 Q. Well, yes, right That's not uncommon? 
20 remember what other vendors were there that day? 20 A. 	It's not uncommon. 
21 A. 	f do. Well, I don't — I can't vouch for them 21 Q. 	Accepting a postdated check in a situation 
22 actually tieing there. 22 like this Is not something that would necessarily cause 
23 Q. 	I understand. 23 you any angst? 
24 A. 	But I do know that he did write — or — or 24 MS, ROBINSON: I think: that misstates previous 
25 receive 	a anent for two other vendors. One was QED 

	

...... 	, 	. 	_. 	,... 	., 	,... 	. 	, 	.. ..,..-. 	.... 25 testa-ion 	0 action. 

Pa ge 35 Page 37 

: and The other one was— [would he guessing, 111 1 THE WITNESS: Well -- 	 . 
2 recollect correctly, it's Consolidated 'Electrical 2 BY MR_ BOSCHEEt 
3 Systems, but— 3 Q. 	Thot's fine. 
4 Q. And if it's not, don't worry. I'm not going 4 A. Again, I did not know tt was a postdated 
5 to impeach you with time of all things. That's fine. 5 check, so I didu'l knowingly accept a postdated cheek 
6 A. That can be verified through Angelo Carvalho's 6 However, he did ask we to hold on to the check for a 
7  bank statements. 7 couple of days. 
8 Q. Sure. B Q. You guys dom't — I mean, I say you guys, but 
9 So obviously this check has a stop payment on 9 Cashman, it's not a standard business practice to 

i 0 it — 1 0 accept postdated checks, is It? 
11 A. Yes. 11 A. Not a standard. I — I wouldn't— I wouldn't 
12 Q. — correct? 12 Fay that, no. 
13 Who requested that? How did this become a 13 Q. Okay. 
14 stop payment situation? Walk me through that process. 14 A. We have lots of checks. I mean, most 
3.5 A. Well, I know for a fact that Angelo Camilho 3 5 everybody pays us with checks, sending Them directly to 
16 did It, because he mid me himself when I met with him 16 ow lockbox. Those Are obviously not postdated because 
37 the second time at his home. 17 those are automatically posted into our — when we do 
38 Q. Why? 18 accept payments from customers and sometirn eson 
19 A. He said that Keith Lozeau had called him 3. 9 OCaltSkittS, they ask us to hold onto the check for a 
20 asking him for payment, who also, again, works for 20 couple days. It's not uncommon. 
21 Cashman, and Keith did not realize Thai I had picked up 21 Q. SO on the 26th or 27th of April, you have an 
22 this check. 22 understanding that Mojave has written a check to CAM., 
?a Q. So Carvalho's story was that someone else at 23 money is in the bank, Carvalho asks you to hold on to 
21 Cashman had asked him for payment and didn't realtze 24 this particular cheek for a couple of days so the bank 
25 that you had gotten this check, so he stopped payment 25 will release the funds? 
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1  A. And — and that was told to us by Francis 1 A. Uh-huh. 
2 McCombs at Mojave- 2 Q. — did he do anything to try to make this 
3 Q. 	Okay. 3 good? I mean what — 
4 A. 	Arid so when he finally came back into town is 4 A. Well — 
5 when we had that first meeting. 5 Q. Because I have read somewhere, either in a 
6 Q. Okay. 6 declaration of yours or in something that you went with 
7 A. 	And then he stated in that meeting that he was 	. 7 him to the bank. Was that during this meeting or a 
a going to be gone for another 45 days starting the day 9 different meeting? 
9 after. 9 A. Weil, I need to clarify quite a bit of that 

10 Q. 	So then at that point he's back, but he's 10 Q. Okay. 
11 leaving again. You at this point know there's a 11 A. And— and — and if you don't mind, 
12 problem? 12 .lennifer — she can obviously object to me saying more 
13 A. Yes. 13 or toss than I ought to, but we should probably back up 
14 Q. 'What did you do? Or what was the next thing 14 to how I got the second meeting to happen. 
15 you did? 15 q Sure. 
16 A. 	Well, we -- we attempted to get ahold of him 16 A. So, again, not able to contact him, no this, 
27 on his e-mail address, because he was fairly good about 17 no that, and that drags on for several weeks. I can't 
18 returning mails, even in spite of him being overseas, 1 8 you exactly how many weeks it was afterwards. But 
19 allegedly, is what he told us. And we were unable 19 in my research in trying to find him, I find him, I 
20 to -- we tried phone calls, we tried him directly via 20 find his name listed with another company that was 
22 e-inall, we tried Mojave. it wasn't working. 21 recently formed in California with another businessman 
e2 Q. 	Generally, when you have a creditor or 22 who does glazing, which is glass buildings. 
23 situation like this that fails to fund -- 23 Q. Right 
24 A. Uh-huh. 24 A. And he hash's own company, and they formed 
25 Q_ 	- do you ouyshave a 	rocedure for de-alin 

7 .. 	, '''• a — a — again, a disadvantaged business toeether with 

Page 4J Page 45 

1 with that? 1 Angelo being one of the owners, with the idea that they 
2 A. 	Well, we contact the customer directly to try 2 could run federally — you know, for the some purposes 
3 and make good on it 3 of this. I got ahold of several folks within that 
4 Q. 	Sure. So that's the ideal situation. Then 4 company who then finally referred me to the owner, of 
5 when you have a situation like that whire the guy is whom I spoke with h who happened to be in Vegas, who 
6 off traversing whatever, do you have kind of a backup? 6 happened to have just met with Angelo Carvalho the day 
7 Do you have another -- like a secondary, Okay. We 7 before. And this Is the same time when Angelo has gone 
8 can't get ahoid of the customer. Now what? 8 dark and supposedly overseas. 
9 A. 	As far as a 'mitten policy, no. 9 So I meet— I — I go to his house the next 

10 Q. 	But as the credit manager for Cashman. do you 10 morning, and about 8:00 o'clock or so I start knocking 
11 have something that you typically do when a situation 11 for about 20 minute; and he finally answers the door. 
12 arises like this? 12 And he states that be had just got in at I:00 or so in 
13 A. 	Well, this is not a typical situation, to be 13 the morning at Nellis from another assignment overseas. 
14 honest with you. We don't have checks of this 14 He does make out another check at my behest, and this 
15 magnitude bounce that I can ever recall. Or bounce, I 15 is when be tells rue that he put the stop payment on it 
16 guess that's not the right word. Or stop payment 16 for whatever reason — 
17 Become nonsufficient — or non — don't yield funds. 17 Q. Okay. 
18 How's that? That's probably the best word. That's 18 A. — for the reason I mentioned prior. And he 
19 what we did is we rent alter -- directly after Angelo 19 eves me another check, after a half hour of him 
20 Carvalho and tried to get Mojave to put a stop payment 20 humming. I then go down to Nevada State Bank, of which 
21 on their check to him. 21 that's the bank that It was written on. 
22 Q: 	But by the time you did that, it was too late, 22 Q. Yes. 
23 wasn't it? 	 1 23 A. Yes. And ask them to make it a bank check so 
24 A. 	Yeah. They said it wasn't possible. 21 that the funds would be guaranteed to u; and they 
25 Q. 	Nos.!' In this second meeting with Carvalho -- 25 could take the funds out of his account immediately so 	• .„___ 
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Page 5:0 Page 52 	1 
I 

1 	aware of. I 	A. 	Yes. 	 1 
2 	Q. 	Do you always request a joint check? 2 	Q. And you did that even though you had limited 
3 	A. 	No. 3 	credit information on CAM and they asked you to hold 
4 	Q. 	I was going to say, In situations where 4 	the check for a couple of days? 
5 	they're dealing with you as a customer, I wouldn't 5 	A. Yes. 
6 	think it would be necessary. 6 	Q. You still did have any issue giving them the 
7 	A. 	No, we don't really have to have that I ? 	unconditional lien release? 
8 	mean, there's not a real good reason for it But in 8 	A. Well, if— if —you may not be aware, and 
9 	this case, there was a very good reason. 9 	obviously you are fairly aware of what releases mean or 	: 

10 	Q. 	Well, when did you request the joint check? 10 	don't mean, and — and then there is always — it's 
11 	A. Before we were paid — or before we were 11 	debatable and arguable, but from ray understanding and 	, 
12 	attempted to be paid. How's that? 12 	education, that if a check does not clear, then the 
] 3 	Q. 	Before that first meeting where lie handed you 13 	lien release becomes invalid. 
14 	the check? 14 	Q. Okay. 
15 	A. 	Yes. Well, Francis had asked us to sign an 15 	A. So based on my — and, again, you know, 
16 	unconditional release prior to actually having the 16 	obviously you guys can debate that until kingdom come, 
17 	money or the payrment, which we objected to and said 17 	but my education, that's what that tells me. So 1 am 
18 	we'd only do it as long as we. had the check. 18 	not as concerned about signing an unconditional release 
19 	Q. 	That's where I groess Fro haying 2 little bit 19 	in riccepting 2 check, because I believe, and that's 
20 	of disconnect So Francis wants you guys to sign an 20 	what nay education tells me, that if that check does not 
21 	unconditional final lien; correct? 21 	clear for whatever reason that my release I have given 
22 	A.. Well, and -- and the reason was because Mojave 22 	out is voided_ 
23 	was under the gun to get paid themselves, and Angelo 23 	Q. Do you guys use conditional releases? 
24 	was nowhere to be found, so he couldn't sign any 24 	A. We use conditionals and unconditionals. 
25 	releases himself. So they were havino . roblems vettino 25 	C 	Okay. 

il=6,470.1.1.7541 .111.1.3334dt.a.1,euns.rwzrrp 
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1 	paid — well, I guess I shouldn't state what I assume. 1 	A. 	Conditionals are used prior to receiving the 
2 	Q. Right. 2 	check — 	 . 
3 	A. 	But, generally, that's the reason for that, 

but — 
3 	Q. 	Right 
6 	A. — to they know how much to write the check 	, 

5 	Q. 	But they asked you for an unconditional final 5 	for, basically. 
6 	lien release, which you ultimately signed? 6 	Q. 	Well, that was my question, I guess. Given 
7 	A. 	I — I don't know if it was an unconditional 7 	That you weren't going to be able to put this money in 1 
8 	final but an unconditional progress at the — the 8 	your account for a handful of days, why didn't you give. 
9 	least. 9 	a conditional release pending the money actually 

10 	Q. And your position is, Well, we are not going 10 	hitting your bank account and then give the 
11 	to do that until we have a check; correct? 11 	unconditional? 
12 	A. 	Correct. 12 	A. 	Because of the reason I previously stated. 
13 	Q. 	But Mojave refused to give you a joint check? 13 	Generally, it's — Its-- it's a map check for 
14 	A. Yes. Francis McCombs at Mojave. 14 	a -- an unconditional final. 1 
15 	Q. 	Why did you issue the unconditional Hen 15 	Q. 	I understand. But this was a little — but 
15 	release when you didn't have a joint check that you had 1 6 	this situation was a little bit unique in that you have 	1 
17 	asked for? 17 	got this kind of Intermediary between you and your 	1 
18 	A. 	Well, because I had this check. 18 	client that you hadn't really worked with before. Did 	i 

19 	Q. So you getting the check from CAM was enough 1 9 	you guys consider using a conditional lien release for 
20 	for you to hand over the lien release? 20 	that reason? 	 i. 

21 	A. 	Yes. 21 	A. 	No. We based our — our— my assurances on 
I 2 	Q. That gave you enough comfort? 22 	your client's, you know, credit perils and the fact 

23 	A. Yes. 23 	that they have never bounced a check to anybody. 	. 
24 	Q. Why Is that? is it because you knew Mojave 24 	Therefore, there was no reason th at their funds would 
25 	had tendered the funds? 25 	not be good. 
.„...,....---- 	 -............—........4.....—,—,.,.....— ---=.4— ........---..m. 
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1 	Q. Now, you may not know the answer to the 

	

2 	question, and if you don't that's fine. I would think 	2 

3 you might, but do you guys have insurance for this type 	3 

	

4 	of thing? 	 4 

	

5 	A. Loss and fraud? 	 5 

	

6 	Q. Yes. 	 6 

	

7 	A. I believe we do have Insurance for — I don't 	 7 

8 know about fraud, but — but loss, we are fully 	 8 

	

9 	insured. 	 9 

	

10 	Q. So did you at any point alert your carrier 	 10 

11 about these events? 	 11 

	

12 	A. [don't know that we have. 	 12 

	

13 	Q. Okay. 	 13 

	

14 	A. Again, that's — that's our CFO's 	 14 

	

15 	responsibility. 	 15 

	

16 	Q. Mrbn is your CFO? 	 16 

	

17 	A. His name is Lee Vanderpool. At the time it 	

1 

17 

18 was Jim Moore. 

	

19 	Q. But as the finance guy, would they let you 

you know, three 	

1 

	

21 	got a loss, and a good sized loss, 

	

20 	know if they — in a situation like this where you've 	20 

	

22 	quarter of a million dollar loss. 

	

23 	A. Very significant 

j....,  

	

29 	Q. Exactly. If they did contact 3our insurance 	24 

25 carrier......2(1==.16.e„....le rocesg ooirto on there to 	25 
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A. Yes. 

MR BOSCHEE Can we take a quick three-minute 

break? 

MS. ROBINSON: Sure. 

(A short break was taken) 

MR. BOSCHEE: Back on the record. 

BY MR. BOSCHEE: 

Q. You understand that you are still under oath? 

A. lb. 

MR, BOSCHEB: For the record, Mr. Coleman has 

decided to leave us, so he is no longer part of the 

deposition. And, therefore, an guessing he will not 

be asking any questions at the conclusion of my 

questions. 

BY MR. BOSCHEE: 

Q. Back to Angelo, at this point, you know the 

money isn't in the bank account. It has been 

transferred to — apparently by somebody to a Wells 

Fargo account Did he tell you anything about that 

Wells Fargo account? Did he represent anything at that 

time about what that account was? 

A. I — I can read you the text 

Q. No. I mean, if you can recall, you recall. 

It's not — 

A.. Ob. no. I have been saving this text for a 

1 

41••■•••14 
Faci e 

	

1 	try to recoup some or all of It, that's something they 

2 would let you know, wouldn't they? 

A. Yes, And, therefore, again, I mill state for 

sure that we that we have.filed a claim or not 

I —I— to my knowledge,I don't believe we have. 

	

6 	Q. Okay. And — 

	

7 	A. And, again, you are saying a locc I mean — 

	

8 	Q. This is a little bit different than a loss. I 

9 understand that 

	

10 	A. This is — yeah. 

	

11 	Q. This is fairly fairly darn variety fraud. 

	

12 	But that said, the best to your knowledge, 

13 whether a claim has been filed or not, your insurance 

I 4 	carrier hasn't done anything with respect to this or 

15 you would probably know about that right? 

	

16 	A. 1— I would — again, I have — I don't know. 

17 1 don't know that we have filed a claim. I don't know 

19 That we have not filed a claim. lfyou are asking nay 

	

1 9 	best judgment, I don't believe we have filed one. 

Q. I guess my last question, though, was more 

along the lines of you don't know if a claim was filed. 

22 But if a claim had been filed and the Insurance carrier 

23 had done something, kicked some money in or something, 

24 that would be something, as a finance guy, you would 

	

25 	get notice of, wouldn't you?  
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1 	really long time. I would really like to get it off my 

2 phone. 

	

3 	Q. Okay. 

	

4 	A. All right Here. Hang on a second. It's 

5 going to take a minute for me to find it There it is. 

6 Okay. And 1-- any news — okay. May 19th, Could you 

7 meet at the bank in the morning? May 19th, Mojave 

8 didn't do anything wrong. It's on my end. There was a 

9 transfer into another bank, and I am waiting for an 

10 answer. I do know it is a Wells Fargo account. And 

11 then there's several texts from me trying to get more 

	

12 	information after that and nothing. 

	

13 	Q. Nothing? 

	

14 	A. So that's the extent of what I know about the 

15 Wells Fargo account. 

	

16 	Q. And that was pretty much the last 

17 communication you had with him, the voicemail, the 

	

18 	text, and then the brief conversation; correct? 

	

19 	A. Yes. 

	

20 	Q. Prior to filing the complaint, what steps did 

21 Cashman take to try to get this money back from 

	

22 	Canaille'? 

	

23 	A. I filed a — a — a complaint I don't know 

	

24 	howl would classify it as a — a complaint or a notice 

	

25 	at the bad check division down In the basement of the 
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1 	courthouse over there. 

	

2 	Q. Okay. 

	

3 	A. And then put in the notices and whatnot and 

	

4 	flied that there with the DA's office. 

	

5 	Q. We talked about it briefly in the last hour, 

	

5 	but what has transpired with that effort from the had 

	

7 	ehecit division? 
A. Well, they went through the procedures and 

	

9 	issued a — a warrant, and he didn't show and one thing 

	

10 	led to another. We confirmed several times that he was 

	

11 	not in the military from a third-party source, and then 
12 Jennifer had something going on to where she would 

	

13 	check periodically and then the — the Most recent one 

	

14 	popped up that he was and — rather he re-enlisted or 

	

13 	however that works, but he was In New Jersey, was it? 

	

16 	MS, ROBINSON: I think so. 

	

17 	THE WITNESS: And she tracked down his 

	

18 	commanding officer, and he was extradited — I don't 
19 }mow if extradited is the right word, but he was sera 
20 here. And — I don't know what all the proper legal 
21 words aye, but from what I understand, he is now on 
22 house arrest 
23 BY MR. BOSCIME: 

	

24 	Q. He came back on a bus as I understand it, 
25 which was probably a lot of fun. 

Page 59 

	

1 	So the had check diaision has followed through 
2 to the point where now he is on house arrest, and 

	

3 	that's as far as it has gone with them., as far as you 
d know? 

	

il 	A. I did testify in front of a grand jury a 
6 couple of weeks ago. 

	

7 	Q. Do you know what that proceediag was for? 

	

8 	A. For — for — in efforts to -- for the case. 
Q. Let me clarify that. Was that an indictment 

	

10 	hearing or was that a formal sentencing hearing, do you 
11 recall, do you know? 

	

12 	A. There wasn't any sentencing goltig on. 

	

13 	Q. Okay. 

	

14 	A. It was the grand jury doing — I— I don't 

	

15 	know. I testified in front of them. I — I just 

	

16 	assumed that it was for the final purposes. I'm sure 

	

17 	Jennifer can — 

	

18 	Q. Yes, it's fine, I'm not going to throw a 
19 hunch of legal terms at you. I mean, I may not even 

	

20 	nriderstand, 

	

21 	A Oh, try me. 

	

22 	Q. But did it seem more of like a preliminary 

	

23 	hearing or was it more on the merits? 

	

24 	MS. ROBINSON. Pm going to object Asked and 

	

25 	answered_ It's a grand jury, so it's for the purposes  
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of charging, I believe. I'm not going to testify to 
2 that 

BY MR, BOSCHEE: 
Q. Well, that's what 1 was going to say. I don't 

5 know. Where I was going with that is do you know if he 
6 was actually formally at this point been charged? 

A. I — I don't know the answer to that 

	

6 	Q. Ail you know is you testified before the grand 
g jury and that was that? 

	

10 	A. Yeah. 

	

11 	Q. I want to go back to the City Hall project, 
12 and Ian going to recover some of the things we talked 

	

13 	about a little bit. I'm going to try not 10 repeat 

	

19 	myself, hut] want to kind of establish a little bit of 

	

15 	a timeline. 

	

16 	A.. Yes. 

	

17 	Q. So you talked a little bit earlier about you 
18 did a credit check on CAM. Do you remember that? 

	

19 	A. I did. 

	

0 	Q. Okay. 

	

21 	A. I mean, I do remember. 

	

22 	Q. Weil, I'm going to put a document En front of 
23 you and see if this refreshes your recollection. 

	

24 	A. I don't remember what I found. 

	

25 	MR BOSCHEE: This will be Exhibit 2, PE 

Pacie 

1 just throw Mr. Coleman's copy in the pile 
(Exhibit 2 marked.) 

3 BY MR. BOSCHEE: 
Q. Take a second and skim through this and the 

5 next page. Do you recognize this document? 

	

6 	A. I do. 
Q. is this the application that was submitted to 

8 you by CAM? 

	

9 	A. Yes. 

	

10 	Q. Would this have been the document that you 
11 would have reviewed? When I my you, you personally or 
12 someone on your eta with respect to determining CAM's 

	

13 	creditworthiness? 
A. Yes. 
Q. Now, fairly standard practice to accept a 

credit application like this from a potential customer; 
17 correct? 

	

18 	A. Yes. 

	

9 	Q. And then typically, depending on what happens 
20 with your credit check, then you follow it up with 

	

21 	sending out invoices to the new client; correct? Or to 
22 the, I guess, prospective client? 

	

93 	A. It 	mean, I would follow up sending 

	

24 	invoices for or — or— or goods and services if 
25 I — I don't know. You probably ought to restate that 
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1 	question a little bit 

	

2 	Q. Sure. An application for credit is given to 
3 you? 

	

4 	A. Right 
Q. You run the credit check; right? 

	

6 
	

A. Right 

	

7 
	

Q. Whether, you know, assurances or good credit 
or otherwise, you determine to proceed forward with 
this potential customer? Let's assume that; correct? 

	

10 
	

A. Okay. 

	

11 
	

MS. ROBIN SON Con 1 object? Are you asking 

	

12 
	hypothetically or are you asking specifically about 

13 CAM? 

	

14 
	

MR, BOSCHEB• Hypothetically 

	

15 
	MS ROBINSON: Okay. 

BY MR. BOSCFIEE: 

	

17 
	Q. And after that, you would begin invoicing the 

client; correct? 

	

19 	A. if-- if — if I yes. I mean, once — once 

	

20 
	

the account is established, then — then providing 

	

21 	goods and services followed up by invoices is generally 
22 how that works. 

	

23 
	

Q. Sure. Let me ask you this: Between the 

	

24 	application for credit and the invoicing for goods and 

	

25 
	services when you set up the account as you said, is 

141M1 

Page 63 

1 there any other documentation between you and the 

	

2 	client, typically? 

	

3 	A. Well, yes. And it realty depends upon hat 
4 type of transactions we're doing. 

	

5 	Q. Sure. How about with this transaction, was 
6 there any-thing else between the application for credit 

and your invoicing CAM? 

	

5 	A. Well, there was quite a bit of documentation 
9 between us and Mojave leading up to this because Those 

10 were — that's— that's the reason for the 

	

11 	application. 

	

12 	Q. Sure. 

	

13 	A. So there was quite a bit of documentation, of 
14 which I'm pretty sure you guys have. 

	

15 	Q. Yes. Audi guess that's what I'm — and I'm 
16 not really talking about that. I know that there was a 
17 lot of COMMUlliCatiOn a nd  documentation betWeeo yourself 
18 and Mojave. I'm talking, Okay. Mojave — you know, 
19 cat out of the hag. We need to use this disadvantaged 
20 owner. Here's CAM Consulting. You have CAM submit 
21 this credit application, they do, and then between this 
22 time and the time you start actually invoicing CAM, was 
23 There any other documentation that you recall entering 
24 into between Cashman and CAM? 

A. As far as any more credit agreements or any  
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more other agreements, not that I'm aware of. 

	

2 	Q. So basically this and then the invoices was 
3 the agreement that you had with CAM; right? 

	

4 	A. Again, — I mean, this— this is the 
5 agreement' have with CAM and they signed, and really 

	

6 	this is an application for credit and it lists terms 
7 and conditions. But as far as an agreement whether or 

	

8 	not to bill or not to bill him was — was a different 

	

9 	decision. Does that make sense? 

	

10 	Q. It does. But I guess what I am asking 

	

11 	is— so let's follow up on that It was a different 
12 decision. When you my that, what do you mean by that? 

	

13 	A. Well, what I mean by that, that that 
14 transaction was, you know, kind of a Mojave 

	

15 	Instigated— our based on our relationship with 
16 Mojave to proceed with the, you know, the Invoicing of 
17 CAM. 

	

18 	Q. Sure. 

	

19 	A. This— this didn't really tell us that it's 
70 okay to invoice CAM, not necessarily. This is 
21 just— how do you say, a formality. 

	

22 	Q. That — 

	

23 	A. So we can get the customer up in the system 

	

24 	and bill It to the right name, 

	

25 	Q I think we're talking around each other 
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1 because I think we're basically saying the same thing. 
You've got a good relationship with Mojave, you haven't 

3 had any problems? 

	

4 	A.. Well, I — 

	

5 	Q. Well, y ou haven't had problems like this? 

	

6 	A. None of this— none of this magnitude. 

	

7 	Q. Haven't had a bounced check, I think was your 
8 testimony earlier? 

	

9 	A. YES, 

	

10 	Q. CAM comes in, fills out the credit 
11 application, Based upon your relationship with Mojave 
12 and to some Went this credit application, you set CAIVI 
13 up in the system for an account; correct? 

	

14 	A. Well, define account. 

	

15 	Q. W ell, you tell me what you did. You get the 
16 application for credit. How did you start invoicing 
17 that? 

	

18 	A. I would be happy to. 

	

19 	Q. Sure. 

	

20 	A. We set them up with an account number. We did 
21 not give them a charge account meaning we re re okay with 
22 collecting the money after the fact We wanted our 

	

23 	money as— as close to delivery as possible. 

	

g 	Q. Right Okay. 

	

25 	A. So— 
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1 
	

Q. We'll get into that, too. Because In this 

	

2 	case, the money didn't come as close to delivery as I'm 

	

3 
	sure you guys would normally like. But there VMS no 

4 other paperwork filled out by CAM? 
A. Not that I'm aware of. 
Q. Before you started invoicing them? 

	

7 
	

A. I — welt, I mean, If there were any other 
purchase orders issued, I'm not aware of it- 

	

9 
	

Q. I understand that. But between you guys, they 

	

10 
	

fill this out, you give them an account number, and you 

	

11 	start invoicing them? 

	

2.2 
	

A. Right. 
Q. Done. Okay. 

	

14 
	

Let's talk about the invokes and some of the 

	

15 
	

tinting issues that have flowed from that 

	

16 
	

MQ BOSCHEE7 Well mark this as 

	

17 
	

Exhibit -- collectively these documents as Exhibit 3. 

	

le 
	

(Exhibit 3 marked) 
19 BY MR. BOSCHEE: 

	

20 
	

Q. Take a second and skim through them if you 

	

21 	want to. I think it's Cash 003 through Cash 00 -- I 

	

22 
	think we stopped at 8. It Is some Invoices and I want 

	

23 
	

to say a couple of bills of lading, 	tell you most 

	

24 	of my questions will be about the invokes, 

	

25 
	

A. Okay. 
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1 	Q. Do you recognize these documents? 

	

2 	A. I do. 

	

3 	Q. The first two pages of this eppear to 
4 be— well, let me stop there. Let me ask you another 

	

5 	question that just popped into my head. 

	

6 	For this project, did Cashman ever enter into 
'7 a contract directly with Mojave? 

A. We had quoted them, and they had accepted the 

	

9 	quote_ 

	

20 	Q. Right 

	

11 	A. So I guess you could call that a contract of 

	

12 	some sort. 

	

13 	Q. Written contract? 

	

11 	A. Yeah. I think there wee written stuff signed 
15 by both parties. 

	

16 	Q. I guess what I am saying is you didn't have a 
17 contractor/subcontractor signed contract You did this 
16 'typical quote them, they accept kind of your standard 
19 practice with Mojave; correct? 

	

20 	A V et.  

	

21 	Q. I guess I'm wondering, there's not some 
22 written document out there between you and Mojave that 

	

23 	I haven't seen in this litigation, is there? 

	

24 	A. Not that I am aware of. 

	

25 	Q. A subcontractor agreement or some type of a 

18 (Pages 66 to 69) 
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1 supply agreement or anything? 

	

2 	A. No. There's no master a weement that I am 
3 aware of. 

Q. Let's take a look at the first invoke. It 

	

5 	looks like it's dated February I, 2011. And letal 
6 amount of equipment, this one looks like It's 

	

7 	5598,3 — I'm sorry, 5598,936.26; is that right? 

	

8 	A. That's what I read at well. 

	

9 	Q. And then the next invoice on CASH005, same 

	

10 	date on the invoice, 2/1/11, and this is for 

	

11 	5156,627.92. And then right after that, there's a, you 
12 know, smaller one it looks like from March for 5329.71; 

	

13 	is that right? 

	

14 	A. Thar s what I read_ 

	

15 	Q. 'What wa s the scope of work that Cashman agreed 
16 to with respect 'to this project? 

	

1'7 	A. How— what do you naean by that? 

	

18 	Q. Well, what were you guys doing? Were you 

	

19 	supplying materials? 

	

20 	A. We supplied these Items here. They are for 
21 backup electrical power sources and systems for 
22 obviously — for the project 

	

23 	Q. And I know there was some disagreement 
apparently last week and on Friday about this- Did the 
scope of your work, to your understandine include 

• 	 ardek...V........mmmouramomme ,  
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1 	installation of anything? 

	

2 	A. Yes. That was to he part of it, installation 

	

3 	and startup. 

	

4 	Q. And that was part of what was billed for on 

	

5 	these invoices. 

	

6 	A. Yes. Now -- now, keep in mind, the 

	

7 	installation is not something that you jut do in one 

	

8 	day. 

	

9 	Q. I understand. 

	

10 	A. I mean, it happened from start to not quite 

	

11 	finish. 

	

12 	Q. If you know, when did you start well, I'll 

	

13 	represent to you the three invokes, the three sets of 
invoices that we just looked at, you know, we can break 

	

15 	out the calculator if you want, but it totaled 

	

16 	5755,893.89. 

	

17 	A. Yeah, it should. 

	

18 	Q. There aren't any other invoices for work or 
19 materials that you are aware of that were provided, are 
20 there? 

	

2 1 	A. Not that I'm aware of. 

	

22 	Q. I only ask that because that was the same 
23 amount that you were supposed to be paid; right? 

	

24 	A. Yes. 

	

25 	Q. When did you guys start delivering and 
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1 	the specifics and startup, I'm slot a power generation 

	

2 	person. I don't know what that all entails. But 

	

3 	suffice it to say, to — to make it workable and 

	

4 	functionable according to all the -- the codes or the 

	

5 	building codes. 

	

6 	Q. And I wasn't looking for the technical specs 

	

7 	that Keith might be able to give me. I was looking 

8 for you've used the word "startup" a handful of 

9 times. I just wan to make sure the record is clear for 

10 a layperson reading it, what you mean by startup when 

	

11 	you are referring to that, and I think you just 

12 answered it. 

	

13 	A. Yeah. And that process generally happens 

	

14 	toward the latter part of the project. 

	

15 	Q. And some of that still needs to be completed; 

16 correct? 

	

17 	A. Yes. 

	

10 	Q. Now, at some point after all this 

	

15 	unfortunateness happens, you guys did leave the 

20 project; correct, Cashman? You stopped working? 

	

21 	A. Again, I don't know -- I mean, we did not 

	

22 	finish and complete. 

	

23 	Q. Right 

	

24 	A. Everything that the startup, if that makes 

	

25 	sense. I don't I don't linou What point at what 
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2 	point that was or what that even actually means, but, 

2 yes, we did not come back and finish everything. 

Q. And that may be a better question for Keith, 

	

4 	but I Just wanted to kind of get to my next thing. 

	

5 	Do you recall retching a demand or any kind 

6 of communication from Mojave to come back and finish up 

7 what was still left to be dope? 

	

8 	A. I believe you guys sent some legal 

9 correspondence, demanding that we do that. 

	

10 	Q. Okay. 

	

11 	A. Do — is that the tan? 

	

12 	Q. Well, 	represent to you that I think you 

13 got it from both Mojave and perhaps oar office- 

	

14 	A. Okay, 

	

15 	Q. But you recall recehing a demand request from 

16 Mojave to finish up; right? .  

	

17 	A. Yes. 

	

1.8 	Q. You didn't do that; right? 

	

19 	A. No. 

	

20 	Q. You didn't go back there after receiving that 

21 demand, did you? 

	

22 	A. Not that I am aware of, no, 

	

23 	Q. Do you recall in the demands that you received 

24 Mojave having Issues with the quality or functioning of 

25 the materials that had been provided by Cashman? 
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3. 	A. I don't — I don't reeall those documents 

	

2 	stating anything like that Not that they didn't, I 

3 just — Oust haven't seen them or reviewed them in 

	

4 	the recent past. 

	

5 	Q. Do you ever recall, either from our office or 

6 directly from Mojave — and this may come directly from 

7 Mojave— requesting a repair of any of the materials, 

8 any of the equipment that Cashman had provided? 

	

9 	A. I don't recall. 

	

10 	Q. Would that be something that Keith might be 

11 better — would he have handled that or would that be 

12 something that you dealt with? 

	

13 	A. No. That probably would have been him, 

	

14 	but— primarily. However, all It would take is simply 

18 reviewing the document, and! could answer the 

	

16 	question. 

	

17 	Q. Well, let's talk about the 	some point 

18 when the payment wasn't made, you guys decided that 

19 going the mechanic's hen route is what needed to 

20 happen; correct? 

	

21 	A. Yeah, absolutely. 

	

22 	Q. We mall mark the next one in line. And, 

	

9 3 	again, I suspect— I don't know, but this may 

	

24 	be — you may or may not have any recollection of any 

	

25 	of this. 

Page 85 

MR. BOSCHEE. This is Exhibit 5, I believe, 
(Exhibit 5 marked.) 

3 BY MR BOSCHEE: 

	

4 	Q. Take a look Otitis docunaent it's entitled 

	

5 	notice of right to lien. It's typically referred to as 

6 prelien notice. Do you recognize this document? 

	

7 	A. I do. 

	

8 	Q. It says it was prepared by CMA Forms Filing 

9 Service- Does that ring a bell? 

	

10 	A. Yes. 

	

11 	Q. Is that something that you guys use a lot? 

	

12 	A. Yes, 

	

13 	Q. This Wasn't something that was prepared 

14 by — and I don't want to know any communications, per 

	

15 	se. This wasn't anything that was prepared by counsel, 

16 was it? 

	

17 	A. No. 

	

18 	Q. it's not something that you Would typically 

	

19 	hire your attorney to put together, is it? 

	

20 	A. As much as we love her, no, She's too 

	

21 	expensive. 

	

22 	Q. Exactly. I was going to say that's not just a 

	

23 	Jennifer issue. 

	

24 	To the hest of your understanding and 

	

25 	recollection, is this the only prelieu notice that you 
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Q. But you still included It in your notice of 

	

2 	lien? 

	

3 	A. Yes. 

	

4 	Q. Do you have an intention to perform those 
5 services at some point? 

	

6 	A.. Yes. 

	

7 	Q. When? 

	

8 	A. When we're paid. 

	

9 	Q. Okay. 

	

10 	A. Did you expect that? 

	

11 	Q. I did expect that 

	

12 	And to the extent, if for whatever reason you 

	

13 	guys don't get paid as a result of this lawsuit or 
19 hopefully for everybody Mr. Camillo winning the 

	

15 	lottery, those services aren't going to be performed 
16 until you actually get the money; right? You are not 

	

17 	going to go back out there, other than what the court 
18 apparently ordered you to do on Friday, but you aren't 
19 going to go out there and perform additional services 

	

20 	on this project, are you, Until you get this money? 

	

21 	A. That is our plan, yes. 

	

22 	Q. Okay. 

	

23 	A. Unless other legal ramifications present 

	

24 	th closet -yes. 

	

25 	Q. I understand. 
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1 	Do you have anything else you want to tell me 
2 about the amount of the lien, the $756,03•g9 that you 
3 believe, other than what we just talked about, you have 
4 no other issues viith the amount, do you? 

	

5 	A. No, It's the sum of invoices that we have 
6 given. 

0. Well, around the same time, I thinkyou guys 
served, if Pm not mistaken, a notice to the general 

9 contractor; correct? I'm going to show it to 3rou. I'm 
10 just asking. 

	

11 	 (Exhibit 7 marked.) 
12 BY MR_ BOSCHEE: 

	

13 	Q. I will represent to you that I'm fairly 

	

19 	certain that that's Jennifer's signature on the bottom 
15 of the page, having seen it a couple of times, but have 
15 you seen this document before? 

	

17 	A. Yeah. 

	

16 	Q. Do you recognize It? 

	

19 	A. Uh-huh. 

	

20 	Q. This is a true and correct copy of the 90 ..day 
21 notice that was sent to Whiting Turner; is that right? 

	

22 	A. I believe so, yes. 

	

23 	Q. And was this notice sent in an effort to 
24 preserve a claim against Whiting surety? 

	

25 	A. Yes, 
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Q. Date on the notice June 24, 2011, is that 
2 accurate, to the best of your knowledge? 

	

3 	.4- Yes. 

	

4 	Q. No other notices were served before this date, 
5 were they? 

	

6 	Jef,.. I don't know that to be true. 

	

7 	Q. Have you seen any? 
A. Not that I am 2ware of 

	

9 	Q. In fact, this is the only 90 day notice to the 

	

1 0 	general that you have ever actually seen; is that 

	

11 	correct? 

	

12 	A. Yes. 

	

13 	Q. And -- disregard that I was going to ask a 

	

14 	bad question and I'm not going to. 

	

15 	A. Thank goodness. 

	

1 6 	Q. Exactly. I have asked plenty of bad ones 

	

17 	already. 

	

18 	You have and, again, I'm going to try to 

	

19 	steer this away from legal conclusions as best I can, 

	

20 	but Cashman has brought a claim in this lawsuit for 
21 fraudulent transfer against Mojave. Do you have an 

	

22 	understanding of that, that that claim has been 

	

23 	asserted? 

	

24 	A- Yes. 
Factually, what Is 	here 
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1 	right now, your understanding, what factual basis do 

	

2 	you have for asserting that claim? 

	

.5 	A. Would you like me to answer that? 

	

4 	MS. ROBINSON: No. You can answer it to the 

	

5 	best of your knowledge, 
6 BY MR. BOSCHEE: 

	

7 	Q. To the best of your knowledge. 

	

8 	MS. ROBIN SON: But if you don't have a clear 
9 understanding — 

10 BY MR, BOSCHEE: 

	

11 	Q. And then 	follow-up with some other 

	

12 	questions as to elements if you don't 

	

13 	A. There were checks cut back to Angelo Carvalho 

	

14 	in significant amounts that we believe some or those 

	

15 	funds should have been ours, if not all of them. 

	

15 	Q. Checks cut to Carvalho or checks from 

	

17 	Carvaltio? 

	

18 	A- Checks cut from Carvalho back to Mojave, 

	

1 9 	Q. Those were two checks, if memory serves; 

	

20 	correct? 

	

21 	A. (Witness nods.) 

	

22 	Q. Right around the same dates were talking 

	

23 	about, end of April? 

	

24 	A. Yes, yes. 

	

25 	Q. What investigation have you done with respect 
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to those checks and the job that they came from, if 

any? 

A.. 1- we were limited to what Mojave has 

supplied us. 

Q. Do you have an understanding as to what job 

they relate to? 

A. Again, our information directly comes from 

Mojave. 

Q. What has Mojave told you about those checks? 

li_ They said they were in relation to something 

else. 

Q. Anotherjob? 

A. Yes. 

Q. Who told you that, Francis again? 

A. No. That came from a.- I don't recall when 

1 	

1 

1 	2 

- 	3 
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. 11 

2.2 

13 

14 

. 15 

Page 96 

flag goes up. And so at some point, you or somebody 

else contacts Mojave and says, Hey, what's up with 

this? 

A. Yeah. And we have not really gotten a clear 

response as to what it really is. 

Q. 	When you say "we haven't got a clear detail," 

what response have you gotten? 

A. 	Based on - again, if my recollection serves 

me well, and it's secondhand. 

Q. 	I understand. And Keith - I maybe have to 

ask him about that. 

A. 	No. It's Keith and my president -- 

Q. 	Sure, 

A. 	- that it was - was not related to this job, 

which we don't entirely feel is true. 

16 we got that information. There was- there was a 16 Q. Why not? 

17 meeting between our president and Keith Lozeau and an , 17 A. 	Well -- 

18 owner of Mojave. I forget what his name is right off 18 Q. 	I mean, what is the basis for your belief? 

19 the bat 15 A. 	Again, the timing of the checks. I mean, that 

20 Q. Troy Nelson? 20 he wrote those checks upon receiving his check from 

21 A. I believe K was with Troy and Brian Bugles-  21 Mojave. 

22 (phonetic). There were several things that came out of 22 Q. Okay. 

23 that meeting. It could have been - resulted from that 23 A. 	All one check., from what I understand, in 

24 meeting. There was also - = 24 that -- in that instance, and he didn't have enough 

25 I. While you have oot that in your train of 25 money to 	ay him until he uot his check from Mot22.,...... 
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thought, what else came out of that meeting, ifyou 1 which was- I mean, there's- there's a - there's a 	 i 

2 recall? 2 kind of a series of check that come into CAM prior to 
I 

3 A. That we didn't receive payment 3 that. But this was the big one, and this is the time 

1 4 Q. Obviously. 4 that be paid it back, which we feel was - tlmhig meant 
il 

5 A. So not much. 5 that that was really our money from Mojave, 	 g 

6 Q. I think we will all a gre,e on that point, but 6 Q. But you testilled earlier that you have an 	 i 

7 anything else? What else did you guys talk about 7 understanding that Mojave wrote a check in the amount 

8 during that meeting? 8 greater than the amount that was owed to Cashman to 	, 

9 A. j was not present. I Was Out On vacation, so 9 Carvalbo at that point; right? 
1 10 I was not there, 10 A. Yes. 	 A 

12 Q. 	But you are fairly certain that these tyro 11 Q. So at least theoretically, he could have had 
1 

12 checks came up in that meeting? 12 enough money to pay It back lithere was money owed to 	1 

3  A. Yes. 13 Mojave. He could have paid both of you, theoretically; 

14 Q. Have you personally bad any conversations with 14 1 right? 	 I 
15 anybody at Mojave about these two checks? 15 A. Well, he should have been able to pay a U of 	 ! 

16 A. No, I have not. 16 us theoretically, yes. 

17 Q. And the entire source of your information 17 Q. This other job that Mojave articulated or told 

38 regarding these two checks and why they were paid comes 18 you or indicated that this money was for, have you guys 

19 from what you've gleaned from Mojave; correct? 19 looked into that job at all? Have you done any 

20 A. Well, the way when about the cheeks is Angelo 20 independent investigation? 

21 Carvalho's bank records. 21 A. We - we don't Icnow what job that is. We 

22 Q. Right 22 don't have any details that I'm aware of. 

23 A. So that's- that's where that is. 23 Q. Mojave never told you vrhatjob it was? 

24 Q. So you get the bank records from Camellia and 24 A. I - I don't - I don't know. 

25 you see these checks going hack to Mojave and a red 25 Q. Okay. 

. ..,......__—_..tem..-- . 	 —. . 
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1 	A. I do. 

	

2 	Q. Couple of just cleanup that I probably know 
3 the answers to but you talked about the fact that you 
4 did not set up a charge account with CAM. Do you 

	

5 	remember talking about that? 

	

6 	A. I did. 

	

7 	Q. What is a charge account? 

	

8 	A. Something where you buy now, pay later. 

	

9 	Q. And you buy now, pay later, how exactly is 

	

10 	that different than the arrangement you did set up with 
11 CAM? 

	

12 	A. 'Well, we didn't never receive the money. 

	

13 	Q. I understand. 

	

19 	A. So it ended up being that way, but that's not 
15 the way it was Intended. 

Q. It was intended to be relatively Immediate 
27 payment? 

	

10 	A. Yes. 

	

9 	Q. Why didn't you set up the charge account with 
20 CAM? 

	

21 	A. I didn't feel they had enough credit to open 

	

22 	up a S755,000 line of credit for a brand new customer I 

	

23 	have never heard of before with limited credit 

	

24 	information. 

	

25 	Q. Sure, But setting up a charge account 

Page 103 

wouldn't have really benefited Cashman in this 

	

2 	situation? 

	

3 	A. It -- it wouldn't have changed what the 

	

4 	outcome would have — well, would have, should have, 

	

5 	could have, but it wouldn't have had any bearing or 
6 what happened. 

	

7 	Q. In an effort in trying to avoid another 
deposition and maybe get away with this With a 

9 subpoena, do you know who your insurance carrier is? 

	

10 	A. No. 

	

11 	Q. Okay. 

	

12 	A. Well, I mean I — I know who our agent is. 

	

13 	It's Jenkins Athens. 

	

14 	Q. But you don't know who you are insured with? 
15 Because we would send a subpoena to them asking them 
1 6 for the claim information, but if you don't know, you 

	

17 	don't know. 

	

18 	A. If you would like a written statement from my 
19 CFO, we could do that. 

	

20 	Q. Or we could send something over. 

	

21. 	MS. ROI3INSON: Send a request over. 
22 BY MR. BOSCHEE. 

	

23 	Q. We'll send a request over. I was just hoping 

	

24 	you might know off the top of your head, so we could 

	

25 	send a subpoena out to the insurance, but It's fine. 
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That's not the end of the world either. 

	

2 	Other than that, the last question I always 

	

3 	ask, and your counsel is almost certainly going to 

	

4 	object because Brian always objects, are there any 

	

5 	other topics that you are planning to testify about in 

6 this case that we have not discussed today at this 
deposition? 

	

8 	MS. ROBINSON: Fm going to object that that's 
9 not really a question, but go ahead. 

	

10 	THE WITNESS: I — I — I mean, I don't know. 
11 We just take it day by day. 
12 BY MR BOSCHEE: 

	

13 	Q. I understand that. But I guess what I am 

	

14 	saying is are there any other areas of knowledge or 
15 information that you have that you are planning to 

	

16 	relate to the Court or testify about at trial in this 

	

17 	case that we have not discussed at this deposition 
18 today? 

	

19 	A. I think our deposition has been fairly full 

	

20 	bodied, but I -- I don't know -- I don't know what else 

	

21 	I could testify to. I mean, there's probably some 

	

22 	little things here and there, but I don't -- I 
23 couldn't — 

	

24 	Q. But no major topic areas, though? 

	

25 	A. Well, we discussed the nonpayment and how that 
MIOIMINIMUNIWO 
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came about and that kind of stiff. So, I mean, there 

	

2 	are probably a lot of other aspects to the case, but 

	

3 	none that I'm -- 

	

4 	Q. I just wanted to make sure — 
A. Unless you have anything specifically you 

6 would like to add or whatever, but -- 

	

7 	Q. No. We have gotten -- I mean, there are a lot 

	

8 	of specific things that [may need information from 
9 other folks about, but I just wanted to make sure there 

10 was no other broad topics that you are like, Oh, well, 

	

11 	actually, I know all this stuff about this other area. 
12 I just want to make sure we have covered everything. 

	

13 	A. 'Welk like I said, there's a lot of aspects to 

	

14 	the case, 

	

15 	Q. Sure. 

	

16 	A. Butt can't I can't say whether we have 

	

17 	covered them all or not. I guess that's your opinion. 

	

16 	MR BOSCHEE: Okay. I have no further 
19 queslions. Your counsel may ask you questions, butt 
20 doubt it. 

	

21 	MS. ROBINSON: No questions. 

	

22 	MR BOSCHEE: Okay. 

	

23 	(Thereupon, the deposition concluded at 

	

24 	71:52 a.m.) 
25 
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3 	I, Michelle R. Ferreyra-Marez, a Certified Court 
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NOTC 
Jennifer R. Lloyd-Robinson, Esq. 
Nevada Bar No. 9617 
Marisa L. Maskas, Esq. 
Nevada Bar No. 10928 
PEZZILLO ROBINSON 
6725 Via Austi Parkway, Suite 290 
Las Vegas, Nevada 89119 
Te1; 702 233-4225 
Fax: 702 233-4252 
jrobinson@p-zzillorobinson.com   
mmaskasgpezzil lo rob nson.com   
Attorneys for Plaintiff 
Cashman Equipment Company 

Electronically Filed 
09/13/2012 04:24:40 PM 
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CLERK OF THE COURT 

10 
	 DISTRICT COURT 

11 	 CLARK COUNTY, NEVADA 

12 
CASHMAN EQUIPMENT COMPANY, a 

	
CASE NO.: A642583 

Nevada corporation, 	 DEPT.: 	32 

Plaintiff, 
VS. 
	 Consolidated with Case No.: A653029 

CAM CONSULTING INC., a Nevada 
corporation; ANGELO CARVALHO, an 
individual; JANEL RENNIE aka JANEL 	NOTICE OF APPEAL 
CAR VALHO, an individual; WEST EDNA 
ASSOCIATES, LTD„ dba MOJAVE 
ELECTRIC, a Nevada corporation; WESTERN 
SURETY COMPANY, a surety; THE 
WHITING TURNER CONTRACTING 
COMPANY, a Maryland corporation; 
FIDELITY AND DEPOSIT COMPANY OF 
MARYLAND, a surety; DOES 1 - 10, inclusive; 
and ROE CORPORATIONS 1 - 10, inclusive; 

24 

25 

26 

27 

28 

Defendants. 

AND ALL RELATED MATTERS. 

Comes Now, Plaintiff, CASHMAN EQUIPMENT COMPANY ("CASHMAN"), by and 

through its counsel of record, PEZZILLO ROBINSON, and hereby gives notice that CASHMAN, 

19 

20 

21 

22 

23 

JA 000 10 



pursuant to NRAP 3A(b)3) and NRAP 4, files this Notice of Appeal, appealing to the Nevada 

2 Supreme Court from the Order Granting Counterclaimants' Motion for Mandatory Injunction to 

3 Procure Codes, entered in this matter by the Honorable Judge Rob Bare on or about August 10, 2012 

4 anti noticed on August 13, 2012, See Exhibit "1", attached hereto. 

DATED: September 13, 2012 
	

PEZZILLO ROBINSON 

7 

By: 	  
Jennifer 	obinson, Esq. 
Nevada 	r No. 9617 
Maris 	askas, Esq. 
Nevada State Ear No. 10928 
6725 Via Austi Parkway, Suite 290 
Las Vegas, Nevada 89119 
Attorneys for Plaintiff; 
Cashman Equipment Company 
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CERTIFICATE OF SERVICE 

The undersigned, au employee of the law firm of PEZZII;LO ROBINSON, hereby certifies 

that on September  13  , 2012, a true and correct copy of the foregoing document, NOTICE OF 
4 

APPEAL, was served by placing said copy in an envelope, postage fully prepaid, in the U.S. Mail at 

6 Las Vegas, Nevada, said envelope(s) addressed to: 

TO 

Brian Boschee, Esq. 
Shemilly Briscoe, Esq. 
SANTORO, DRIGGS, ET AL. 
400 S. 4111  St•, ri  Fl. 
Las Vegas, NV 89101 
Attorneys for Whiting Turner Contracting, 
Mojave Electric LV, LLC, Western Surety Company 
And Fidelity and Deposit Company ofMary/and 

Edward S. Coleman, Esq, 
COLEMAN LAW ASSOCIATES 
8275 S. Eastern Avenue, Suite 200 
Las Vegas, Nevada 89123 
Attorneys for Janet .Rennie aka Jane/ Carvalha 
and Linda Dugan 

Keen L. Ellsworth, Esq. 
ELLSWORTH, BENNION & ERICSSON, CHTD. 
777 N Rainbow Blvd., Ste, 270 
Las Vegas, NV 89107 
Attorneys for Element Iron and Design 
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08/13/2012 01:47:33 PM 

1 NOTC.  
BRIAN W. BOSCHEE, ESQ. 

2 Nevada Bar No 7612 
E-mail: bboschee@nevadatirtmeom  

3 SHEMILLY A, BRISCOE, ESQ, 
Nevada Bar No. 9985 

4 E-mail: SBriscoe@nevadafirin.com  
COTTON, DRIGGS, WALCH, 

5 }TOLLEY, WOLOSON 8c. THOMPSON 
400 South Fourth Street, 'Third Floor 

6 Las Vegas, Nevada 89101 
Telephone: 702/791-0308 

7 	Facsimile: 	702/791-1912 

CLERK OF THE COURT 

Attorney for Defendants West Edna, Ltd,, dba Mojave Electric, Western Surety Company, The 
Whiting Turner Contracting Company and Fidelity and Deposit Company of Maryland, 
Travelers Casualty and Surety Company opmerica, Counterclaimant and Crossclaimant 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

CASHMAN EQUIPMENT COMPANY, a 
Nevada corporation, 	

Case No: 	A642583 
Plaintiff, 	 Dept No,: 	32 

v. 

CAM CONSULTING, INC,, a Nevada 
corporation; ANGELO CARVALTIO, an 
individual; JANEL RENNIE aka JANEL 

	
NOTICE OF ENTRY OF ORDER 

CARVALHO, an individual; WEST EDNA 
ASSOCIATES, LTD. dba MOJAVE 
ELECTRIC, a Nevada corporation; WESTERN 
SURETY COMPANY, a surety; THE WHITING 
TURNER CONTRACTING COMPANY, a 
Maryland corporation; FIDELITY AND 
DEPOSIT COMPANY OF MARYLAND, a 
surety; TRAVELERS CASUALTY AND 
SURETY COMPANY OF AMERICA, a surety; 
DOES 1-10, inclusive; and ROE 
CORPORATIONS 1 - 10 inclusive; 

Defendants. 

AND RELATED MA'TTER  S. 

YOU, and each of you, will please take notice that an Order Granting Counterclaimants' 

Motion to Procure Codes hi the above entitled matter was filed and entered by the Clerk of the 

above-entitled Court on the 10 th  day of August, 2012, a copy of which is attached hereto 
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4 

I 	Dated this 

2 

3 

day of August, 2012, 

COTTON, DRIGGS, WA1,CH, 
HOLLEY, WOLOSON & THOMPSON 

BRIAN W. BOSCHEB, ESQ. 
Nevada Bar No. 7612 
SHEMILLY A. BRISCOE, ESQ. 
Nevada Bar No. 9985 
400 South Fourth Street, Third Floor 
Las Vegas, Nevada 89101 

Attorneys jr Defendants West Edna, La, dba 
Mojave Electric, Western Surety Company, The 
Whiting Turner Contracting Company and 
Fidelity and Deposit Company of Maryland, 
Travelers Casualty and Surety Company of 
America, Counterclaimant and Crossclaintant 
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CERTIFICATE OF IVIAIVING  

2 	I HEREBY CERTIFY that, on the /'day of August, 2012 and pursuant to NRCP 

3 5(b), I deposited for mailing in the U.S. Mail a true and correct copy of the foregoing NOTICE 

4 OF ENTRY OF ORDER, postage prepaid and addressed to: 

5 
Jennifer R. Lloyd-Robinson, Esq. 

6 Marisa L. Maskas, Esq. 
pEzzino ROBINSON 

7 6725 Via Austi Parkway, Suite 290 
Las Vegas, Nevada 89119 
Attorneys for Plaintjff 

9 Edward Coleman, Esq. 
COLEMAN LAW ASSOCIATES 

10 	8275 S. Eastern, Suite 200 
Las Vegas, Nevada 89123 

11 Attorneys for Defendant Janet Rennie aka Janel Camillo 

12 	Keen L. Ellsworth, Esq. 
ELLS WORTH & BENNION, CHM 

13 777 N. Rainbow Blvd., Suite 270 
Las Vegas, Nevada 89107 

14 Attorneys for Element Iron and DesignAttorneys for 

15 

Aniniployee of Cottoellriggs, Waleh, 
Woloson & Thompson 
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1 ORDR 
BRIAN W. BOSCHEE, ESQ. 

2 Nevada Bar No. 7612 
bboscheeignevaclafIrni.com 	 CLERK OF THE COMO 

3 SHEM1LLY A. BRISCOE, ESQ. 
Nevada Bar No, 9985 

4 	E-mail: SBriscoe@nevadafirm.com  
COTTON, DRIGGS, WALCH, 

5 HOLLEY, WOLOSON & THOMPSON 
400 South Fourth Street, Third Floor 

6 	Las Vegas, Nevada 89101 
Telephone: 702/791-0308 

7 	Facsimile: 	702/791-1912 

8 Attorneys for Dclendants West Edna, Ltd., dba Mojave Electric, Western Surety Company, The 
Whiting Turner Contracting Company and Fidelity and Deposit Company of Matyland, 

9 Travelers Casualty and Surety Company of America, Counierclaimant and Crossclaimant 

10 

CAM CONSULTING, INC., a Nevada 
corporation; ANGELO CAR VALHO, an 
individual; JANEL RENNIE aka JANEL 
CARVALHO, an individual; WEST EDNA 
ASSOCIATES, LTD. dba MOJAVE 
ELECTRIC, a Nevada corporation; WESTERN 
SURETY COMPANY, a surety; THE WHITING 
TURNER CONTRACTING COMPANY, a 
Maryland corporation; FIDELITY AND 
DEPOSIT COMPANY OF MARYLAND, a 
surety; TRAVELERS CASUALTY AND 
SURETY COMPANY OF AME,R1CA, a surety; 
DOES 1-10, inclusive; and ROE 
CORPORATIONS 1-10 inclusive; 

FINDINGS OF FACT AND 
CONCLUSIONS OF LAW BASED UPON 
COUNTERCLAIMANTS MOTION TO 
TO PROCURE CODES 

Defendants. 

AND RELATED MATTERS. 

Counterclaimants' Motion for Mandatory Injunction to Procure Codes on Order 

Shortening Time or in the Alternative Application for Writ of Possession, having been heard by 

the Court on August 3, 2012 at 9:00 a.m.; Brian Boschee, Esq. and Shemilly Briscoe, Esq., 

appearing on behalf of Counterclaimants WEST EDNA ASSOCIATES, LTD„ dba MOJAVE 
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DISTRICT COURT 

CLARK COUNTY, NEVADA 

CASHMAN EQUIPMENT COMPANY, a 
Nevada corporation, 	

Case No.: 	A642583 
Plaintiff; 
	

Dept. No.: 	32 

V . 

	 (Consolidated with Case No. A653029) 
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1 ELECTRIC("Mojave"), WESTERN SURETY COMPANY, THE WHITING TURNER 

2 CONTRACTING COMPANY ("Whiting") and FIDELITY AND DEPOSIT COMPANY OF 

3 	MAYRLAND's (hereinafter collectively Counterclaimants); Jennifer Lloyd-Robinson, Esq., 

4 appearing on behalf of Plaintiff; CASHMAN EQUIPMENT COMPANY("Cashman"). The 

5 Court having reviewed the Motion )  Opposition and Reply briefs, and having heard argument and 

6 	being fully advised, the Court concludes as follows: 

7 	 FINDINGS OF FACT 

8 I. 	On or about February 11, 2010, Mojave entered into a Construction contract with 

9 Whiting to construct the New Las Vegas City Hall Project. 

10 
	

2. 	The scope of Mojave's work partially included bringing power to the Project and 

11 
	obtaining the equipment to consolidate the different electrical systems. 

12 
	

3. 	The equipment was delivered by Caslunan and was installed on the Project, but 

13 
	

the. accompanying codes for the switehgear were not provided. 

14 
	

4. 	The Building Automated System for City Hall is n.ot Filly functional without the 

15 	codes. 

	

6 	5. 	Cashman refused to produce the code information based upon the underlying pay 

I 7 dispute with CAM, as CAM failed to pay Cashman for the equipment. 

	

1 8 	6. 	Without the codes, the City Hall has an incomplete operating system which 

	

1 9 	prevents the City from completion of the project. 

	

20 	 CONCLUSIONS OF LAW 

	

2] 	THE COURT FINDS: 

	

22 
	

I. 	Counterclaimants have shown, through declarations and other evidence, that 

	

23 	potential immediate and irreparable injury, loss and/or damage will occur to the City without an 

	

24 	injunction; 

	

25 	2. 	The instant Order is appropriate considering public policy issues to protect City 

26 from future equipment issues; 

	

27 	3. 	The City will suffer irreparable harm if Plaintiffs are net mandated in this Order 

	

28 	as requested by the Plaintiffs. 

- 2 - 
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1 	5. 	The balance of hardships weighs in favor of the City. 

	

2 	6. 	Plaintiffs merit protection due to the ongoing dispute in the form of n separate 

	

3 	bond in the amount of $200,000.00. 

	

4 
	

ORDER 

	

5 	1111 	 1111111 1:11111.1:1 ..1/1111 ,111 

6 DECREED that Counterclaimants Motion to Procure Codes is GRANTED IN PART AND 1 

7 DENIED IN PART; 

11 IS FURTHER ORDERED Cashman Equipment Company install the switehgear codes 

	

9 	on the City Hall Project; and 

IT IS FURTHER ORDERED that pursuant to NRCP 65(c), before any injunctive relief, 

I 	as stated herein, shall become effective and enforceable, Defendant shall post a bond or cash 

	

12 	set:linty with the Clerk of this Court in the amount of $200,000.00. 

IT IS FURTHER ORDERED that Counterclaimants Motion for a Writ of Possession is 

DENIED as MOOT. 

IT IS SO ORDERED. 

Dated this 	/0  	day of August, 2012, 

District Court Judge 

Respectfully submitted by: 

COTTON, DRIGGS„ WALCH, 
HOLLE,Y, WOLOSON & THOMPSON 

L26144-0-120 	 
SHEMILLY. A, BRISCOE, ESQ. 
Nevada Bar No. 9985 
400 South Fourth Street, Third Floor 
Las Vegas, Nevada 89101 
,litorite.ys for Defendants West Edna, Ltd., 
dba Mojave Electric, Western Surety Company, 
The Whiting Turner Contracting Company and 
Fidelity and Deposit Company ofillatyland 
Travelers Casualty and Swety Company of 

27 America, Counterclaimant and Crossciannom 

28 
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MOT 
BRIAN W. BOSCHEE, ESQ. 
Nevada Bar No. 7612 

bboschee@nevadafirm.com  
SHEMILLY A, BRISCOE, ESQ. 
Nevada Bar No. 9985 
E-mail: SBriscoe@nevadafirtn.com  
COTTON, DRIGGS, WALCH, 
HOLLEY, WOLOSON & THOMPSON 
400 South Fourth Street, Third Floor 
Las Vegas, Nevada 89101 
Telephone; 	702/791-0308 
Facsimile: 	702/791-1912 

Qgx. 
CLERK OF THE COURT 

Attorneys for Defendants. West Edna, Ltd., dba Mojave Electric, Western Surety Company, 7he 
Whiting Turner Contracting Company and Fidelity and Deposit Company of Matyland, 
Travelers Casualty and Surety Company ofAmerica, Counterclaimant and Cro,ssclaimant 

10 
DISTRICT COURT 

11 
OUNTY, NEVADA 

12 
CASHMAN EQUIPMENT COMPANY, a 

13 	Nevada corporation, 

CAM CONSULTING, INC., a Nevada 
corporation; ANGELO CARVALHO, an 
individual; JANEL RENNIE aka JANEL 
CARVALHO, an individual; WEST EDNA 
ASSOCIATES, LTD. dba MOJAVE 
ELECTRIC, a Nevada corporation; WESTERN 
SURETY COMPANY, a surety; THE WHITING 
TURNER CONTRACTING COMPANY, a 
Maryland corporation; FIDELITY AND 
DEPOSIT COMPANY OF MARYLAND, a 
surety; TRAVELERS CASUALTY AND 
SURETY COMPANY OF AMERICA, a surety; 
DOES 1-10, inclusive; and ROE 
CORPORATIONS 1-10 inclusive; 

24 
AND RELATED MATTERS. 

25 
MOTION TO EXPUNGE OR REDUCE MECHANIC'S LIEN 

26 
COMES NOW, Defendant/Counterclaimant WESTERN SURETY COMPANY, 

27 
("Western"), a surety, and WEST EDNA ASSOCIATES, LTD. dba MOJAVE ELECTRIC, a 

15775-72/945694 

8 

9 
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Nevada corporation, (Mojave")' by and through their attorneys of record, Brian W. Boschee, 

2 Esq. and Shernilly A. Briscoe, Esq. of the law firm of COTTON, DR1GGS, WALCH, HOLLEY, 

3 WOLOSON & THOMPSON, move this Honorable Court to expunge, or drastically reduce, the 

4 Notice of Lien recorded by Cashman Equipment Company ("Plaintiff' or "Cashman") on June 

	

5 	22, 2011, as Instrument No 201106220002156 of the Official Records of Clark County, Nevada 

("the Lien"), attached as Exhibit "A," In addition, pursuant to NRS 108.2275(6) (a) and (b), 

	

7 	Western seeks an award of attorney's fees and costs incurred for bringing this Motion as the Lien 

	

S 	was recorded without reasonable cause and is excessive. This Application is based upon NRS 

	

9 	108.2275, the Exhibits, the attached Memorandum of Points and Authorities, the papers 

	

10 	previously filed with the Court in this matter, and any oral argument the Court entertains during 

	

11 	the hearing on this matter. 

	

12 	 MEMORANDUM OF POINTS AND AUTHORITIES  

	

13 	 L 	Introduction  

	

14 	In Nevada, to avoid the need for injunctive or declaratory relief, the legislature adopted 

	

15 	NRS 108.2275, providing a statutory right to expunge or reduce a frivolous or excessive lien at a 

	

16 	hearing to be held no less than 15 and no more than 30 days after a motion is filed. In this matter, 

17 Cashman recorded the Lien against the Property, and Mojave obtained a Bond from Western 

I S Surety to release the Property from said Lien. A.ccording to Cashman's Lien, the amount due is 

19 $755,891.89 or the total amount of the contract. However, Cashman's work has not been 

70 completed on the project, and more importantly, a lien for this amount was not properly stated by 

Cashman. Specifically, Cashman failed to timely serve a Notice of Right to Lien ("Pre-Lien") 

	

22 	pursuant to NRS Chapter 108.245 in March of 2011 and instead served it in April of 2011. A 

	

23 	Pre-Lien covers costs included in a proper lien for the preceding 31 days. As a result, the only 

	

24 	costs documented by Cashman that are covered by the lien statute occurred in March of 2011, in 

the amount of $329.00. Therefore, the claim amount of Cashman's Lien is completely 

	

Jo 	unsupported by the facts of this ease and the lien should be expunged or reduced to reflect the 

Western Surety Company is seeking relief due to the Bond which has taken the place of the Owner's rights to the 
Property. Mojave is also a movant due to its payment of the legal fees and the bond in this litigation. 

- 2 - 
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11 

proper sum. Further, Defendants are entitled to an award of fees and costs for bringing this action 

2  and the fees and costs incurred to date based upon the Lien claim. Cashman has maintained this 

action without proper support and made every step of the litigation costly to Defendants. The 

4 	Court must preserve the parties' rights under the law and expunge Cashman's Lien. 

IL 	Statement of Facts 

The facts are undisputed that FC/LW Vegas LLC and LWTIC Successor LLC, care of' 

7 	Forest City Enterprises, is the owner of certain real property (the "Property's) located at 518 S. 1 St  

	

8 	St., Las Vegas, Nevada. Whiting Turner Contracting Company, Inc. is the prime contractor on 

	

9 	the City Hall Construction Project (the "Project") that is located at the Property and the subject 

	

10 	of this action. Cashman entered into an agreement whereby Caslunan was to provide electrical 

generator equipment which Mojave Electric would install on the Project. Cashman delivered the 

12 majority of the equipment and Mojave paid CAM Consulting, Co. ("CAM") a minority 

	

13 	contractor, who was to in turn make immediate payment to Cashman. Instead of the traditional 

	

14 	transaction, CAM absconded with the funds, and Cashman has brought the pending action to 

	

15 	recover payment for the equipment. 

	

16 	According to its documents and testimony, Cashman delivered the materials in January 

	

17 	and February of 2011, 2  Cashman then served its Notice of Right to Lien or Pre-Lien notice on 

	

18 	April 20, 2011.3  Cashman recorded a mechanic's lien against the Property on June 22, 2011 in 

	

19 	the amount of 755,893.89 as Instrument No. 201106220002158. 4  The Owner required that 

	

20 	Mojave obtain a Release Bond to release the Property from said lien, because Mojave had 

	

21 	contracted to keep the property free of encumbrances. Mojave did record a bond of release from 

22 Western Surety for one and half times the amount of Cashman's lien as NRS Chapter 108 

	

23 	requires. 5  

24 
2  See COD invoices for the equipment dated January 31, 2011 and February I. 2011 in the amount of $755,564.18 

	

25 	attached as Exhibit C. See also, deposition testimony of Keith Lozeau attached as Exhibit D, p, 58-59. 

I  See Exhibit B Pre-Lien Notice; gee also Deposition of Cashman PINK Shane Norman attached as Exhibit E p.85, 
tracl 86 LL 1-8, 

	

27 	' See Exhibit A. 

	

28 
	

See Exhibit F. 

- 3 - 
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According to Cashman's Lien, the amount due for work performed is $755,893.89 which 

	

2 	is equal to the total amount of Cashman's contract. 6  However, Cashman admitted in its 

	

3 	deposition, the Project work has not been completed as of date 7  and, more importantly, the Lien 

	

4 	was not properly secured by Cashman. Specifically, Cashman failed to timely serve a Notice of 

	

5 	Right to Lien pursuant to NRS Chapter 108. 245 to cover the vast majority of the cost included 

	

6 	in the Lien. 8  The total amount of $755,564.18 was incurred by Cashman on January 31, 2011 and 

	

7 	February 1, 2011, several months before the Pre-Lien notice was properly served. 9  Therefore, the 

	

• 	amount of Cashman's Lien is completely unsupported by the facts of this case, and the Lien 

9 should be expunged or reduced to reflect the proper sum demonstrated of $32931 for an invoice 

	

] 0 	in March of 2011. 1°  Further, the Court must order the Bond be released by Western, because the 

lien is not valid, and Cashman should be ordered to pay all fees and costs incurred by Plaintiffs 

	

') 	in bringing this Motion. 

	

13 	 III. 	Argument  

	

14 	A. Cashman's Pre-Lien Notice Fails to Support its Lien 

	

15 	NRS Chapter 108 provides the statutory framework governing the recording and 

	

16 	enforcement of mechanics liens. The statutes are in derogation of the common law and therefore, 

	

17 	must be strictly construed by the court: 

	

18 	 The mechanic's lien is a creature of statute, unknown to the 
common law. Strict compliance with the statutes creating the 

	

19 	 remedy is therefore required before a party is entitled to any 
benefits occasioned by its existence ...If one pursues his statutory 

	

20 	 remedy.. he implies full compliance with statutory prerequisites 
giving rise to the cause of action.' 

21 

6  See Deposition of Cashman PMK Shane Norman attached as Exhibit E p. 87, L. 25 through 91 L. 6; 3ee a/S0 
Notice of Lien attached as Exhibit A. 

	

23 	7 ,id 

	

24 	See NRS 108.245, "[a] lien claimant who is required by this section to give a notice of right to lien to an owner and 
who gives such a notice has a right to lien for materials or equipment furnished or for work or services performed in 
the 31 days before the date the notice of right to lien is given and for the materials or equipment furnished or for 
work or services performed anylime thereafter until the completion of the work of improvement." Cashman's Pre 
Lien wasn't served until April 20th or approximately 2 months later. 
9 See COD slips attached as Exhibit C; see also testimony of Keith Lozeau admitting the timing of the work and 

	

27 	timing of the notice. 

LO  Exhibit C. 
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I 	Schofield v. Copeland Lumbar Yards, Inc., 101 Nev. 83, 84, 692 P. 2d 519, 520 (1985)(quoting 

	

2 	Fisher Bros, Inc. v. Harrah Realty Co., 92 Nev. 65, 545 P. 2d 203 (1976)). Furthermore, the 

	

3 	claimant bears the burden of proving the amount of the lien claim. Sherman Gardens Co. v.  

	

4 	Longley, 87 Nev. 558, 566, 491 P. 2d. 48,54 (1971). Based on the foregoing, Cashman bears the 

	

5 	burden of proving to the Court that the amount of its Lien is not excessive and lienable under 

6 Nevada law. Cashman cannot meet this burden. 

	

7 	First, the purpose of the Pre-Lien notice requirements provided by NRS 108.245 is to put 

8 the owner on notice of work and materials furnished by third persons with whom the owner has 

	

9 	no direct contact. Matter of Stanfield, 6 B.R. 265, 269 (Bankr.D.Nev.1980). Nevada Statutes 

	

10 	requires that all persons who desire to claim a lien in accordance with the statutes must provide a 

Notice of Right to Lien to the owner at any time after the first delivery of material or first 

	

12 	performance of work. NRS 108.245.  The lien claimant must give such a notice for materials or 

	

13 	equipment furnished or for work or services performed in the 31 days before the date the  

	

14 	notice in order to include those amounts within its mechanic's lien. Id. Cashman did not serve its 

	

15 	Pre-Lien until April 20, 2011 and the Owner Forrest City had no knowledge of Cashman's work 

	

16 	on this project as a sub-subcontractor to Mojave. 

	

17 	Therefore, as a matter of law, Cashman's failure to timely serve its Pre-Lien notice 

	

18 	invalidates the Lien and defeat its lien claims. Also, Cashman's Lien is grossly exaggerated and 

	

19 	is not in good faith. The burden of establishing good faith in filing a lien claim that is grossly 

20 exaggerated is upon the claimant. R&L Supply. LTD v. Evangelical Lutheran Good Samaritan  

	

21 	Society., 462 N.W. 2d 515, 518 (1990); See also Legge industries v. Joseph Kusner Hebrew 

22 Academy/JKHA, 756 A. 2d 608 (NJ. Supr. 2000) ("a willful overstatement connotes an intent to 

	

23 	recover that to which the claimant knows he is not entitled; in other words, a claim made in bad 

	

24 	faith"). NRS 108.2275(1) states the procedure for an owner to challenge an excessive or 

	

25 	frivolous lien and authorizes the Court to expunge a lien if the lien is frivolous or made without 

	

26 	reasonable cause. 

	

27 	Western asserts that the amount of work or materials supplied by Cashman has a value of 

	

28 	considerably less than the approximate $755,893.89 claimed, in the approximate amount of 

- 5 - 
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I 	$329.17_ 11  Cashman has admitted that the work is incomplete and there have been multiple 

	

2 	motions filed related to that work, 12  Where there is a willful exaggeration in the amount of 

	

3 	the lien, the entire lieu is forfeited. Goodman v. Del-Sa-Co Foods, Inc.,  257 N.Y.S. 2d 142, 

	

4 	143 (N.Y. App. 1965). Caslunan's Lien is overstated. See also Wolters Village Management Co.  

	

5 	v. Merchants and Planters National Bank of Sherman,  223 F.2d 793, 801-802 (5th Cir. 1955) 

	

6 	(where lien claims included a substantial amount of work never performed it was invalid); 

	

7 	Wigham Excavating Co. v. Colorado Federal Savings and Loan Assn.,  796 13,2d 23, 25 (1990) (a 

	

8 	lien statement which included amounts not due to construction efforts was a fraudulent lien 

	

9 	statement which required forfeiture). 

	

10 	In summary, Cashman has improperly liened for work that remains unperformed and for 

	

11 	amounts that fall outside of its allowable costs pursuant to the Pre-Lien notice that was untimely 

	

12 	served. As a result, Cashman's lien should be expunged and the Bond lien released. 

	

13 	 B. 	Defendants are entitled to an Award of Fees and Costs 

	

14 	NRS 108.2275 governs the procedure by which the party seeking the expungement or 

	

15 	reduction may obtain relief for fees if the lien is frivolous or excessive_ NRS 1.082275(6) (a) and 

	

16 	(b) direct that the court will award "costs and reasonable attorney fees to the applicant for 

	

17 	bringing a motion." Because Caslunan's Lien should be expunged or in the least drastically 

	

18 	reduced, Defendants are entitled to an award of fees and costs for bringing this action and the 

	

19 	fees and costs incurred to date based upon the Lien claim. This entire litigation has been 

20 predicated upon the Lien, and Mojave has been forced to exhaust vast resources to bond the 

	

21 	Property and the work separately to the tune of almost $1.5 million dollars when Cashman did 

	

22 	not fulfill the statutory requirements to form the basis of the Lien and has known that all along. 

	

23 	As a result, Mojave has been forced to fight this litigation brought in bad faith and 

	

24 	Cashman has continuously played on this Court's heartstrings while conveniently ignoring its 

	

25 	failures to protect itself with common sense measures and compliance with statutory 

26 
I  $329.17 is the amount of the sole invoice disclosed that falls within the dates of the Pre-Lien service coverage by 

	

27 	law in March 2011; Exhibit C. 

	

28 
	

12  See Deposition of Cashman PMK Shane Norman attached as Exhibit E, p. 87, L. 25 through 91 L. 6. 
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I requirements to secure its Lien. Aside from its failure to handle the Pre-Lien in accordance with 

NRS 108.245, Cashman has also failed to handle its transactions appropriately across the board 

on this Project. Notably, the PMKs for Cashman made admissions that Cashman did not 

4 complete proper due diligence on CAM Consulting Inc. ("CAM")) 3  In fact, once they realized 

that Angelo Carvalho had virtually no credit history whatsoever, Cashman did not open a credit 

() account with him or complete any proper background checking." 

	

7 	Q. 	But now you got this third party intermediary, this disadvantaged business owner 

	

8 	kind of coming in the middle of that relationship, and you are going to be invoicing them. Did 

you have any -- did you run any kind of credit check on CAM? 

A. 	I did. 

And what did that turn up? 

A. 	Limited credit information. 

I'm not a credit guy. You are going to have to tell me what that means. 

A. 	Well, Pm -- I'm likely not at liberty to discuss his credit -- 

Q. 	I understand. 

A. 	However, there was not much credit information where with -- to make a good 

	

17 	credit decision based on that. I would liken it to -- his business credit was a fellow coming out of 

	

18 	college. You have no real history..., 

	

19 	Q. 	But did you guys have any -- were there any criteria that you had or that 

n Cashman had when looking at CAM as to, Okay. Yes, we're comfortable using -- you know, 

21 invoicing them and then getting paid ultimately by Mojave? Did you have any criteria that you 

were looking at and said, Yes, they are okay. Or No, they are not okay? 

A. 	Yes, I do have criteria. 

Q. 
	What are they? 

A. 	Well, they're written now, but before, it was just my experience. And again, it's - 

- the criteria is that you have a reasonable, acceptable set of credit information on your 

" See Exhibit E, p. 22-24. 
14 
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1 	Counterclaimants and stated that they would not complete the work and that the Court had not 

	

-) 	ordered such rclief. 4  As a result, competing orders were submitted and this issue was again 

	

3 	revisited at the prove up hearing related to the default judgment of Angelo Carvalho on August 

	

4 	10, 2012. The Court reheard argument related to the inefficiency of the bond and refusal to 

	

5 	install by Cashman. The Court again  ordered that the injunction was appropriate, the bond was a 

	

6 	reasonable amount and that the install should be completed despite potential warranty issues 

	

7 	(which are only speculative at this point). 5  

	

8 	Despite these orders, the PMKs for Cashman, Keith Lozeau and Shane Norman, stated 

9 plainly in their respective depositions, that Cashman would not complete the work without 

	

10 	payment.6  Mr. Lozeau also testified as to the actual work required to complete the startup 

11requested: 

—we have two stages to start up, basically. We have a technician 
that goes out and verifies that the installation is correct and 
everything was done correctly. He verifies wiring and -- basically 
verifies Mojave's work and makes sure that it's done to the factory 
standard. And the second part of startup is actually physically 
starting to energize equipment, make equipment work, activate the 
electronics, physically start running equipment, setting up controls, 
adjusting controls, doing different things. And it all -- there's a 
checklist that we have to do on all the pieces of equipment. And 
that would be the generators, the switchgear, the transfer switches 
and the Mitsubishi UPS that are -- that we have checklists from the 
factories that tell us the things that have to be done. And we go 
through those checklists. And it's basically just verifying that 
everything is operating correctly and there's no there's no defects 
in materials of workmanship at that point. And then when we're 
done performing those checklists, the customer signs a document 
that they've received the equipment, it's in good running order, and 
it now has a viable factory warranty. 

Q. And those protocol codes that we talked about earlier, about a 
half hour ago, that's part of that startup process as well, isn't it? 

A. That would have been part of that process, yes. 7  

4 These arguments are pursuant to discussion with counsel, but were also argued in open court at the prove up 
hearing, 

5  See Minute Order dated August 3, 2012. 
6 See Deposition of Keith Lozeou (attached as Exhibit "2"), p. 64-65, 11. 23-25 and 1-2; p. 79, II. 9-14. See also, 
Deposition of Shone Norman (attached as Exhibit "3"), p. 89,11. 21-25; p. 90,11. 1-8. 

7 
Id, p. 48-49,11. 9-25, 1-9. 
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The testimony demonstrates that the process is simple, straightforward. The deposition 

2 	also clarified that the work will cost Cashman approximately $30,000 at most with a $5,000- 

3 	$6,000 varianee. 8  Lozeau aptly refers to the above work as the "fine tuning of the project. It 

4 also remains undisputed that Mojave has already paid in full for this work and received an 

5 	unconditional release.' °  

6 
1. STANDARD FOR RECONSTDERATION 

EDCR 224 permits the Court to rehear and reconsider a matter previously decided when 

there is a "reasonable probability that the court may have arrived at an erroneous conclusion or 

overlooked some important question necessary to a full and proper understanding of the case." 11  

ln a concise and non-argumentative manner, such petition should direct attention to some 

controlling matter which the court has overlooked or misapprehended." 12  "A party seeking 

reconsideration of a ruling of the court,. -must file a motion for such relief within 10 days after 

service of written notice of the order or judgment unless the time is shortened or enlarged by 

order." See E.D,C.R. 2.24(b). 

H. ARGUMENT 

A. Cashman's Motion is Improper and Unnecessary 

Contrary to Cashman's assertions, this Motion is brought only because Cashman does not 

agree with the Court's ruling. Counterclaimants have met the burden, and shown: 1) the 

reasonable probability of success based upon the purpose of the equipment, the potential public 

safety issues and the inability of parties to replace the system without start up, 13  2) irreparable 

harm to the parties who cannot close the project and liability impacts faced by 

23 

Id., p. 57,11. 2-3. 

1°  Id., p_ 37,11. 7-17. See Deposition of Shane Noniron, p. 51, 11. 24-25 and p_ 52, 1.1. 

State v. Fitch, 68 Nev. 422.233 P. 2d 1070, 1072 (1951); accord, Moore v. Cay of Las Vegas, 92 Nev. 402, 551 P. 

2d 244,246 (1976) (citing Geller v McCown, 64 Nev. 102, 178 P. 2d 380, 381 (1947)). 

Mailer of Ross, 99 Nev. 657, 668 P. 2d 1089 (1983), 

Motion for in/unction, p. 7-8. 
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Counterclaimants: 4  3) balance of hardship due to the failure of operations in the BAS System: 5  

and 4) that Mojave bonded around the entire lien in the amount of $1.2 million, and this work 

	

3 	specifically for $200,000 although it already paid for the work. The facts are specific as to the 

	

4 	failure of Cashman to startup the equipment and the potential dangers that face the parties 

	

5 	(including Cashman) without startup. 

	

6 	Furthermore, Cashman nitpicks the language of the bond and order when these 

	

7 	typographical issues could easily have been resolved by counsel had it been brought to Mojave's 

	

8 	attention by email or telephone call. As discussed below, this injunction was appropriate and 

	

9 	entered after careful consideration of the facts by this Court. Cashman's unsupportable position 

	

10 	to avoid this work despite the Court Order is contemptuous and should be recognized as a 

	

11 
	

desperate and unjustifiable attempt to garner more security and extort more money and time from 

	

12 
	

Counterclaimants. 

	

13 
	1. Counterclaimants Clearly Showed a Likelihood of Success on the Merits and 

The Bond Entered was More than Sufficient to Cover the Work to Be Performed 
14 

Counterclaimants' success on the merits is assured due to the plain facts operating here. 
15 

As explained in the prior briefing and hearing, the City Hall Building Operating System ("BAS") 
16 

is not fully operable and the inhabitants of the building remain at risk as long as the startup is 

	

17 	
incomplete. 16  Specifically, the BAS System controls the HVAC for the City Building as well as 

18 
other electrical operations necessary to the health and welfare of the inhabitants. Despite 

19 
Cashman's misguided allegations, a step-by-step instruction manual is not required to understand 

20 
that the startup is important, and that an equipment failure would subject all of the parties to 

21 
unnecessary litigation. In fact, Cashman President Keith Lozeau states that the "codes—the 

	

22 	
protocols—the communication protocols for the equipment would be absolutely required." 17  The 

Project cannot be closed as it stands, and the electrical systems must be brought into compliance 
24 

with the overall project design. Cashman is the only party who possesses the necessary codes and 
25 

14 Id.,  p. 8-9.  

	

""6 	
Is  Id, p_ 9-10, 

	

27 
	

16  See Declarations attached to the Motion for Injunction. 

	

28 
	See Deposition of Keith Lozeou, p. 18, II. 2-11. 
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knows how to complete the work and avoid any catastrophic failures.' Therefore, a reasonable 

2 	likelihood of success can easily be shown. 

	

3 	Mojave has gone to great expense and headache to find a contractor who could start the 

	

4 	equipment, without success. Neither Mojave, nor Whiting, nor the City can replace the entire 

	

3 	system due to the time, expense, and unique nature of the equipment and all of these parties are 

	

6 	irreparably harmed by Cashman's failure to complete. °  Other less obvious impacts previously 

	

7 	reported to the Court include: costs to extend and maintain insurance perpetually, inspections and 

	

8 	testing related to the issues, and duplicitous litigation. 20 

	

9 	Cashman now argues that Mojave must deal directly with CAM due to the contract at 

	

10 	issue and Mojave's "failure to issue a joint check"- a mantra counsel keeps reciting in every 

	

11 	paper. However, this argument fails based upon the evidence, because it was never contemplated 

	

12 	that CAM would complete the install, nor does CAM have the capability to do so as the minority 

	

13 	contractor. Cashman was well aware of its obligations when it met with Mojave to discuss the 

	

I -I 	contract and the use of a minority contractor. 2I  Further, Cashman has testified that Mojave never 

has issued a joint check on any project, and that it is customary that a joint cheek is not issued on 

	

1 o 	any project that includes a minority contractor. 22  This testimony completely deflates Cashman's 

	

17 	repeated assertions that Mojave acted recklessly or negligently, and instead shows that 

	

18 	everything Mojave did on this project was status quo, and Angelo Carvalho acted independently 

	

19 	to Cashirnan's detriment. Cashman also does not dispute that payment was made in full by 

20 Mojave.23  And while Mojave does not agree with Carvalho's course of action, 24  Cashman must 

	

21 	acknowledge an obligation to the safety of the public. Mojave must get this project completed 

22 

1 8  See Motion for Injunction, p. 8-9. 

K  See Motion for Injunction, p. 9. 

	

24 	20 Id.  

	

25 	See Deposition of Keith Lozeau, p. 30,11. 1-9. 

Id,, p. 39-40, II. 17-25; p. 41,11. 6-10; see also Deposition ofShane Norman, p. 49, 11. 21-25. 

See Deposition ofiCeith Loseau, p, 37, II, 7-17. 

	

27 	
Lozeau testifies multiple times as to the good business relationship with Mojave, "Mojave had been a tremendous 

	

28 
	business pariner...I didn't want to see them get hurt either." P.44, 11. 14-22. 
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and allow the payment issues to be appropriately sorted through this litigation. 

2 	Notably, Cashman has testified that it possesses a specific checklist that outlines the work 

3 	to be performed and that, if paid, Cashman could easily complete the work at very little cost with 

4 	two men over a 14-day period with a potential $5,000-$6.000 variance. 23  Keith Lozeau stated 

5 	that the sole reason for not completing the work was payment and he had no technical concerns 

6 	about completion: 

7 	 Q. 	If Cashman has to go in and provide those protocol codes 
at this stage in the game, does that -- what concerns would you 

8 	 have about doing that today? 

9 
	

A. 	Concerns? None from a technical standpoint.  

10 
	

Q. 	Okay. 

11 
	

A. 	I mean there's no physical 	 why we 	be able 
to do that. It's just -- it's proprietary information. 

12 
Q. 	You haven't been paid? 

13 
A. 	Correct. 

14 
Q. 	Okay. But from an actual just going in there and putting the 

there's no real issue there, you just don't want to do it because you 

injunction is appropriate. 

2 I 	The Mojave bond of $200,000 is sufficient to cover any unknown issue that might be 

22 encountered here. Arguments to the contrary do not have a valid basis because Cashman 

-)3 admitted the cost to complete the work is minimal. Further, Counterclaimants have every 

24 motivation to complete the work and bring the building into compliance. The equipment is in 

25 	operation, but just not fully functional because the final steps must be completed. Any argument 

26 that Mojave would harm the equipment or cause a dysfunction for Cashman lacks common 

27 	25 .m., p. 85,11. 9-18 and p. 86, 1L6-19, 

28 
	2b Id , p. 79,11. 9-25 and p. 50, IL 1-7 
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1 	sense, because this only increases Counterclaimants' already exorbitant costs to resolve the issue. 

	

2 	Finally, the Order entered for the injunction as well as the bond was prepared in haste due 

3 to the exigency of the issue, but was reviewed by Cashman's counsel, who conveniently did not 

	

4 	dispute that language cited in its Motion. This Order language can be easily amended to include 

5 the term "likelihood of success" should the Court require such an amendment. Moreover, 

6 Mojave can make any editorial changes to the Bond in order to effectuate the Court's Order and 

	

7 	had counsel brought this issue to the forefront, it could have been easily resolved. Cashman's 

	

8 	arguments on this point are with an obvious intention to revive issues already determined by this 

	

9 	Court and do not serve as a basis to deny relief. 

	

10 	In sum, the law and evidence for an injunction was provided and repeated herein, and the 

	

11 	Court discussed the issues at length during the first hearing and follow up hearing. Accordingly, 

	

12 	Cashman fails to show a clear error occurred and its Motion is improper. 

	

13 	2. Counterclaimants Are Entitled To An Award Of Attorney's Fees For Having To 
Oppose Cashman's Frivolous Motion 

14 

	

15 
	Cashman has made no attempt to resolve the simple typographical issues and has failed to 

16 provide any new facts or arguments. The Motion was brought for the sole purpose to delay these 

17 proceedings and to avoid completing the work. An award of attorneys' fees as sanctions under 

	

18 
	EDCR 7.60 is appropriate here because a prevailing party is entitled to attorneys' fees where 

	

19 
	"[a]n attorney or a party without just cause: presents to the court a motion or an opposition to a 

20 
motion which is obviously frivolous, unnecessary and unwarranted." 27  

Not only are there no grounds that support granting reconsideration, 28  Cashman misstates 

	

22 
	the Court's ruling and reargues the same issues already covered by the prior pleadings and 

	

23 
	hearings. All of Cashman's arguments were previously briefed and rejected by this Court. 

	

')4 
	Further, both of Cashman's PMKs admitted in their respective depositions that Cashman would 

	

25 
	never complete the work29  without payment. Cashman has made every step of this litigation 

	

26 	
EDCR 7.60(4)(b)(1). 

	

27 	" Frivolous claims are greatly discouraged by the Court. See, e.g., NRCP 11, NRS 18.010. 

	

28 
	

29  See Deposition of Keith Lozeau, p. 64-65,11. 23-25 and 11. 1-2; p. 79, 11. 9-14; p. 79-80. 
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I 	more difficult and expensive than necessary for all parties involved. The Motion is completely 

	

2 	frivolous and without merit. Accordingly, Counterclaimants respectfully request an award of 

	

3 	attorneys' fees for having to oppose this Motion. 

	

4 	 IV. Conclusion 

	

5 	As the Court can plainly see from this Opposition, Counterclaimants' Motion for 

	

6 	Injunction was submitted with ample support and the Court had the opportunity to review the 

	

7 	elements required for an injunction prior to making a determination as to whether the 

	

8 	Counterclaimants were entitled. The Court made the sound decision that the Plaintiff was entitled 

	

9 	to injunctive relief, that they showed a likelihood of success and a potential for harm to the City 

	

10 	and the parties. That decision was neither clearly erroneous nor miscommunicated, yet all parties 

	

11 	are forced to again revisit this issue. Plaintiff has presented no new facts or arguments to warrant 

	

12 	reconsideration. Further, new evidence highlights Cashman's bad faith and determination to 

	

13 	avoid completing any work despite the order. Thus, the instant Motion should be denied in its 

	

14 	entirety and attorney's fees should be issued to Mojave. 

	

15 
	

Dated this 
	

day of September, 2012. 

	

16 
	

COTTON, DRIGGS, WALCH, 
HOLLEY, WOLOSON & THOMPSON 

11/2frat?-e&--" 
BRIAN W. DOSCHEE, ESQ. 
Nevada Bar No. 7612 
SHEMILLY A. BRISCOE, ESQ. 
Nevada Bar No. 9985 
400 South Fourth Street, Third Floor 
Las Vegas, Nevada 89101 

Attorneys for Counterclaimants West Edna, 
Ltd., dba Mojave Electric, Western Surety 
Company, The Whiting Turner Contracting 
Company and Fidelity and Deposit Company of 
Maryland, Travelers Casualty and Surely 
Company opmerica, Counterclaimant and 
Crossclaitnant 

7'6 

27 

28 
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CLERK OF ME COURT 

Defendants. 

AND RELATED  MATTERS. 

Electronically Filed 

07/18/2012 09:19:32 AM 

0008 
BRIAN W. BOSCHEE, ESQ, 

2 Nevada Bar No. 7612 
E-mail:hboschee@nevadafirm.com  

3 SHEN/IILLY A. BRISCOE, ESQ. 
Nevada Bar No. 9985 

4 	E-rnail:sbriscoe@nevadafirm.com  
COTTON, DRIGGS, WALCH, 

5 HOLLEY, WOLOSON & THOMPSON 
400 South Fourth Street, Third Floor 

6 	Las Vegas, Nevada 89101 
Telephone: 702/791-0308 

7 	Facsimile: 	702/791-1912 

8 Attorneys for Defendants West Edna, Ltd., dba Mojave Electric, Western Surety Company, The 
Whiting Turner Contracting Company and Fidelity and Deposit Company of Maryland, 
Travelers Casualty and Surety Company of America, Counterclaimant and Crossclaimant 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

CASHMAN EQUIPMENT COMPANY, a 
Nevada corporation, 

Plaintiff;  

Case No.: 	A642583 
Dept, No,: 	32 
(Consolidated with Case No. A653029) 

I 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

V. 

CAM CONSULTING, INC., a Nevada 
corporation; ANGELO CARVALHO, an 
individual; JANEL RENNIE aka JANEL 
CARVALOO, an individual; WEST EDNA 
ASSOCIATES, LTD. clba MOJAVE 
ELECTRIC, a Nevada corporation; WESTERN 
SURETY COMPANY, a surety; THE WHITING 
TURNER CONTRACTING COMPANY, a 
Maryland corporation; FIDELITY AND 
DEPOSIT COMPANY OF MARYLAND, a 
surety; TRAVELERS CASUALTY AND 
SURETY COMPANY OF AMERICA, a surety; 
DOES 1-10, inclusive; and ROE 
CORPORATIONS 1-10 inclusive; 

COUNTERCLAIMANTS' MOTION FOR 
MANDATORY INJUNCTION TO  
PROCURE CODES ON ORDER 

SHORTENING TIME OR IN THE 
ALTERNATIVE APPLICATION FOR 

WRIT OF POSESSION  

COMES NOW, Counterclaimants WEST EDNA ASSOCIATES, LTD. dba MOJAVE 

27 ELECTRIC, a Nevada corporation ("Mojave"), WESTERN SURETY COMPANY, 

28 ("Western"), a surety, THE WHITING TURNER CONTRACTING COMPANY, (Whiting"), 
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TRAVELERS CASUALTY AND SURETY COMPANY OF AMERICA, ("Travelers") a 

2 surety, and FIDELITY AND DEPOSIT COMPANY OF MARYLAND, ("Fidelity") 

	

3 	(Collectively 'Counterclaimants"), by and through their attorneys of record, Brian W. Boschee, 

4 Esq., and Shemilly A. Briscoe, Esq. of the law firm COTTON, DRIGGS, WALCH, WOLOSON, 

5 HOLLEY & THOIVIPSON, move this Honorable Court, pursuant to NRCP 65(b) for a 

6 Mandatory Injunction ("Motion") against Plaintiff CASHMAN EQUIPMENT COMPANY 

	

7 	("Cashman") to procure codes related to the switchgear equipment or, in the alternative, apply to 

	

8 	the Court for a Writ of Possession. 

	

9 	Specifically, the Plaintiffs request that this Court enter an order requiring Cashman to: 

	

10 	1. 	Provide and reinstall the codes for the parallel Switehgear that interface with the 

	

11 	Building Automated System ("BAS") as their Agreement provides; and 

	

12 	2. 	Restraining Cashman, their employees, agents, and affiliated companies from re- 

	

13 	entering the Project and tampering any further with the equipment and codes. 

	

14 	Counterclaimants request that the Court enter an Order Shortening Time for a hearing on 

	

15 	the instant Motion on the grounds that immediate relief is required to prevent further irreparable 

16 harm to the Counterclaimants and the City of Las Vegas. The City will not deem the project 

	

17 	complete until the codes are entered; thus the project is paralyzed. This Motion and Request for 

18 an Order Shortening Time is made based on NRCP 65, EDCR 2.26, NRS 31.850, the pleadings 

	

19 	on file herein, the Declarations attached hereto, and the Points and Authorities set forth below. 

	

20 	Dated this leday of July 2012. 

COTTON, DRIGGS, WALCH, 
HOLLEY, WOLOSON &THOMPSON 

(A 67,f=4-0,6c, 
BRIAN W. BOSCHEE, ESQ, 
Nevada Bar No, 7612 
SHEMILLY A. BRISCOE, ESQ. 
Nevada Bar No. 9985 
400 South Fourth Street, Third Floor 
Las Vegas, Nevada 89101 
Attorneys for Plaintiffi. 
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ORDER SHORTENING TIME  

Good cause appearing therefore: 

IT IS HEREBY ORDERED that the foregoing Counterclaimants' Motion for Mandatory 

Injunction to Procure Codes on Order Shortening Time or, In fhe Alternative, Application for 
big 145  

, 2012 at the hour of Cf:00  

051liori SkIll 19e- gad by 
kf;ig_ir c. 

9 rcl 
Writ of Possession shall be heard on the  ki 	day o 

in Department ?2 of the above-entitled Court. AIN OP 

31°1/41  PAtE'2D(?-2nuf wit/ ftuf  keNi 	Roo E 
JUDGE, DISTRICT COUr.  DEPARTMENT 32 OC 	 rep 1 4 61\ .1/40■  

‘oe kA.LecOONI 	2-0 it-, 	DISTRICT COURT JUDgt 

With 
 

AFFIDAVIT 	 "v4eir5 	 h" q €11 " r§' A FIDA 	F S 	LLY A. DRISCO SQ..SURS JANT T EDCR 2.26  

STATE OF NEVADA 
SS: 

COUNTY OF CLARK 

SHEIvIILLY A BRISCOE, ESQ., having been duly sworn and under all penalties of 

perjury, deposes and says: 

1. I am an attorney duly licensed to practice law in the State of Nevada, I am a 

member of the law firm of Cotton, Driggs, Watch, 	Woloson & Thompson, counsel for 

the Counterclaimants in the above-entitled matter. I have personal knowledge of all matters 

contained herein and am competent to testify thereto. 

2. The Counterclaimants bring this Motion for Mandatory Injunction to Procute 

Codes on Order Shortening Time or, in the alternative, Application for Writ of Possession (the 

"Motion"). The Motion is based upon the declarations of the factual assertions of Mojave 

(Exhibit "A") and Whiting (Exhibit "B"), as well as the attached exhibits. 

3. As set forth in the Motion, Cashman has intentionally withheld vital codes that 

have rendered the HAS at the City Hall Project useless_ Cashman's actions have halted 

completion on the City Hall Project, due to the potential failure to diagnose utility issues without 

the codes. 

4. As set forth in the Motion. Cashman is in breach of their agreement and are 

holding the codes hostage. These codes are unique and cannot be acquired any other way. 
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POINTS AND AUTHORITIES  

	

2 	 L INTRODUCTION  

3 The City of Las Vegas is the owner of real property where the New City Hall Project 

	

4 	("City Hall" or "Project") is currently under construction. Whiting is the Prime Contractor for 

5 the Project and entered into an agreement with Mojave to provide electrical work and equipment 

6  to City Hall. Mojave entered into a subcontract with CAM agent of Cashman, whereby 

7 Cashman would provide electrical equipment for City Hall in exchange for Mojave's payment. 

8 Mojave properly and timely provided payment in full to CAM, and Cashman released the 

9 equipment, but CAM failed to remit its payment to Cashman. 

	

10 	Part of the equipment provided by Cashman was switchgear for City Hall. The 

	

ii 	switchgear requires codes that permit communication between the electrical systems and the 

	

12 	building's overall control and communication system, or RAS. Cashman has refused to provide 

	

1, 	the codes due to the litigation, and this failure prevents completion of the Project. Further, there 

	

1 4 	is the potential for unknown malfunctions with the equipment which has caused overall Project 

	

IS 	paralysis. 

	

16 	Absent injunctive relief from the Court, the City Hall Building Management has not 

	

17 	ability to monitor and maintain the systems. Cashman is fully aware of this fact and in a position 

	

18 	to extort the disputed funds due to the necessity of the unique codes. These tactics are 

19 unnecessary and unreasonable when Mojave has fully bonded around Cashman's mechanic's 

	

20 	lien, preserving Cashman's ability to obtain payment. Further, Counterclaimants have diligently 

	

21 	attempted to resolve the issue and mitigate damages another way with new contractors and 

	

22 	material suppliers, demand letters and subpoenas, without success. Thus, Counterclaimants 

	

23 	respectfully request immediate injunctive relief to permit the job completion. Cashman must be 

	

24 	compelled to provide the required codes for the switchgear at the project site. The codes are 

	

25 	unrelated to the dispute between the parties. Conversely, if the Court is uncomfortable with a 

	

26 	mandatory injunction, the Court should issue a writ of possession to obtain the codes. 

27 

28 
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IL STATEMENT OF FACTS'  

On or about February 11, 2010, Mojave entered into a Construction contract with 

Whiting to construct the New Las Vegas City Hall Project. The scope of Mojave's work partially 

included bringing power to the Project and obtaining the equipment to consolidate the different 

5 electrical systems. Mojave subcontracted with CAM CONSULTING INC. (CAM") on behalf 

6 of CASHMAN EQUIPMENT COMPANY, ("Cashman") to obtain electrical equipment and the 

	

7 	codes required to activate the equipment ("Agreement"), Mojave paid in full for the Agreement, 

8 but a dispute regarding payment arose between CAM and Cashman when Angelo Carvalho 

	

9 	allegedly absconded with the money and failed to pay Cashman. That dispute is the subject of 

	

10 	this action. 

	

11 
	

Cashman refused to complete its work, and Mojave was forced, at great expense, to 

	

12 	obtain new subcontractors to finish in an effort to avoid any delay. Now, Cashman is steadfastly 

	

13 	refusing to produce the code information based upon the underlying pay dispute with CAM, and 

14 thus, Cashman is wrongfully detaining the subject codes to hold Counterclaimants and the City 

	

15 	hostage. Specifically, the Project includes a Building Automated System ("BAS") which 

16 monitors all a the electrical functions of the Hall including the power and HVAC systems, In 

	

17 	order for the BAS to function, codes are required within the switchgear which allows transfer of 

	

18 	information between the equipment and the BAS. Without the codes, the City Hall has an 

	

19 	incomplete operating system which prevents the City from completion of the project. 

	

20 	Despite requests by Counterclaimant and Counterclaimants' Counsel, Cashman has 

	

21 	refused to provide the pertinent codes. 2  As a result, Counsel attempted to subpoena the codes 

22 from CAT, a material supplier of Cashman, but was informed instead that CAT provided the 

	

23 	codes to Cashman with the equipment and no longer had possession of the codes. 3  Short of 

	

24 	replacement of the entire system, the BAS is not operational and the public can not be permitted 

1 The factual assertions made in this Motion are supported by the Declarations of Brian Bugni (Exhibit "A"), and 
Paul Schmitt (Exhibit "B"). 
2 See Letter of Request from Attorney Briscoe and Lotter of Refusal from Attorney Robinson attached as Exhibit 
,fic, ” 

3 See Declaration of Shcmilly Briscoe pursuant to EDCR 2.26. 

25 

27 

28 
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1 
	entry into the City Hall. Thus, Cashman has knowingly and intentionally caused the project to 

	

2 	cease in an effort to obtain payment. 4  Cashman's conduct is in direct irreparable harm to City 

	

3 	Hall, because there is no other way to obtain the unique codes and the project remains 

	

4 	incomplete. Further, Cashman has no justification for withholding the codes when full payment 

5 has been made, and Mojave has bonded around Cashman's mechanic's lien. Cashman's conduct 

6 is simply an attempt to hold the Project hostage over the money purportedly owed from 

7 Defendant Carvalho. 

	

8 	 TILLEGAL ARGUMENT 

a. Immediate Injunctive Relief is Proper and Necessary 

	

10 	The Nevada Supreme Court has held that injunctive relief is available where: (1) the 

	

i i 	party seeking such relief enjoys a reasonable likelihood of success on the merits, and (2) the 

	

12 	party's conduct to be enjoined, if permitted to continue, will result in irreparable harm for which 

	

13 	compensatory damages are an inadequate remedy. See, Dixon v. Thatcher, 103 Nev. 414, 415, 

	

14 	742 P.2d 1029, 1029 (1987); Sobel v. Capital Management Consultants, Inc., 102 Nev. 444, 446, 

	

15 	726 P.2d 335, 337 (1986). The Court may also consider two additional factors: (1) the relative 

	

16 	interests of the parties—how much damage the plaintiff will suffer if injunctive relief is denied 

	

17 	versus the hardship to the defendant if injunctive relief is granted, and (2) the interest the public 

	

18 	may have in the litigation, if any. See Home Finance Co. v. Balcom, 61 Nev. 301, 127 P.2d 389 

	

19 	(1942), 

	

2 0 	Mandatory injunctions are affirrnative orders that are sanctioned to accomplish the 

	

21 	restorations of status quo. Leonard v. Stoebling, 102 Nev. 543, 550-551, 728 P. 2d 1358, 1363 

	

22 	(1986); see also City of Reno v. Matl ev, 79 Nev. 49, 61, 378 P. 2d 256, 262 (1963). In this case, 

	

23 	all of these factors weigh in favor of granting a Mandatory Injunction, because the Project will 

24 remain incomplete until the code information is provided by Cashman. As a result, the City Hall 

	

25 	cannot be utilized moving forward, 

26 HI 

27 

	

28 
	4 

See Exhibit "C." 
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1 
	

b. There is Reasonable Probability that Counterclaimants will Prevail on the 
Merits 

2 
For purposes of obtaining a preliminary injunction, a plaintiff need only show a 

3 
reasonable probability of success on the merits. See Sobel,  102 Nev. at 446, 726 P.2d at 337; 

4 
Rhodes Mining Co. v. Belleville Placer Mining Co.,  32 Nev. 230, 106 P.2d 561, 562 (1910). In 

5 
the present case, the evidence demonstrates that Counterclaimants will succeed on the merits of 

6 
its claims. Cashman has willfully sabotaged the project by withholding critical information 

required for its completion. The system as designed is not fully operable. 

Caslunan has any number of means at their disposal if they believe that they have not 
0 

been paid for services and materials provided for the Project, and they are pursuing those means 
10 

in this action. Mojave has bonded around Cashman's mechanic lien fully securing  payment 
I 

options upon this Court's decision. The codes required enable the installed equipment and 
12 

prevent public health and safety issues. Sabotaging construction of the project is unnecessary and 
13 

creates a hardship for no reason. 
14 

c. Counterclaimants will be Irreparably Harmed if Injunctive Relief is not Granted 
15 

A plaintiff must show that irreparable harm for which compensatory damages is an 
16 

inadequate remedy... Danberg Holdings Nevada, LLC, v. Dnuglas County and its Bd. Of County  
17 

Com'rs,  115 Nev. 129, 978 P.2d 311(1999); Dixon v. Thatcher,  103 Nev. 414, 742 P. 2d 1029 

(1987). In the present case, Counterclaimants and the City will be irreparably harmed if Cashman 
19 

is permitted to retain the code components in breach of the parties' Agreement. 
20 

First, the codes are the only way to link the BAS to the remaining electrical systems in 

compliance with the overall project design. Therefore, to avoid any maintenance issues, the City 

cannot close the project without the codes. In addition, other impacts likely to add additional 
23 

costs that cannot be presently quantified include without limitation: 

1. Costs to extend and maintain insurance; 
25 

2. System testing schedules coordinated with Clark County and outside consultants 
26 

must be rescheduled and inspectors may not be available on an expedited basis; 
21 

3. Cost of a new switchgear system with new codes at approximately $180,000.00; 
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4. Damages, additional charges and potential change orders due to "defaults" other 

2 
	 parties may claim result from delays in completion of the job. 

	

3 
	

In sum, Counterclaimants cannot complete the Project and these issues could result in 

	

4 
	

duplicitous disputes that will create litigation burdens on all parties, the City, and this Court for 

no purpose. Any payment at issue in the dispute has been secured by a mechanic's lien bond and 

Cashman has no justification for withholding the equipment. 

	

7 
	

Therefore, given the irreparable harm that is occurring, and will continue to occur so long 

	

8 
	as Cashman's intentional conduct is not curbed by this Court through injunctive relief, 

	

9 
	

Counterclaimants respectfully submit that injunctive relief is proper and necessary at this stage. 

	

10 
	

d. The Balance of Hardships and Weighing the Public's Interest Greatly Favors 
Issuance of Injunctive Relief 

To determine whether to grant injunctive relief, the court must examine the relative 
12 

hardships of the parties. Home Finance Co. v. Baleom, 61 Nev. 301, 127 P. 2d 389 (1942); see 
1 3 

also, Ottenheimer v. Real Estate Division, 91 Nev. 338, 535 P. 24 1284 (1975). Maintaining the 
1-1 

status quo by ordering the codes turned over in this case will not be a hardship on Cashman. 
I 

Cashman has no use for the codes outside of the City Hall. Moreover, Cashman still has the 
16 

ability to pursue any monetary claims it may have without affecting the closure of the Project. 
17 

The mechanic's lien Cashman recorded has been bonded. 
18 

The City and Counterclaimants will suar irreparable harm if injunctive relief is not 
19 

granted by the Court Without the codes, the BAS system is not fully operational. Cashman is the 
20 

only party who has possession of the codes and replacement of the system will cost hundreds of 

	

21 	
thousands of dollars? Therefore, the City cannot complete the Project and cannot afford to 

22 
replace it with different functional equipment. 

23 
Given that the balance of hardships weighs dramatically in favor of Counterclaimants, 

24 
and given the lack of any risk to Cashman, the granting of injunctive relief at this time is both 

25 
proper and necessary. 

26 

	

27 	
5 The exact replacement cost cannot be determined at this time, but estimates have been in the neighborhood of 

	

28 
	

$200,000_ 
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e. An Additional Bond Should Not be Required. 

	

2 	There is an existing bond in place around the mechanic's lien for this matter that protects 

	

3 
	

the parties' interests. Accordingly, Cashman will suffer absolutely no harm, monetary or 

	

4 	otherwise, if injunctive relief is issued. Cashman can still pursue any and all rights they believe 

5  are available to them to obtain payment of the sums allegedly owed in any number of forums that 

	

6 	will not irreparably harm the City Hall Project. Conversely, Counterclaimants are presently 

7 suffering immediate and ongoing irreparable harm, because they are unable to complete the 

	

8 	Project. In light of those circumstances, if this Court grants the instant request for injunctive 

9 relief and requires the posting of a bond, Counterclaimants respectfully request that such a bond 

10 be de rainimus and reasonable. 

	

11 	E. IN THE ALTE1R1ATIVE OF MANDATORY INJUNCTION, PLAINTIFFS 
SHOULD SHOW CAUSE WHY A WRIT OF POSSESSION SHOULD NOT 

	

12 	 ISSUE FOR THE CODES 

If the Court is not inclined to issue a mandatory injunction, Counterclaimants seek delivery 

14 of the codes pursuant to NRS 31.840 a seq. NRS 31.840 provides that Counterclaimants may 

	

15 	claim the delivery of the subject property by applying for an order to show cause. 

	

16 	 NRS 31.840 Delivery may be claimed before answer. Except as 
provided in NRS 179.1171, the plaintiff in an action to recover the 

	

1 1 	 possession of personal property may, at the time of issuing the 
summons, or at any time before answer, claim the delivery of such 

	

I X 	 property to him as provided in this chapter. 

	

19 	NRS 31.850 requires Counterclaimants to file an affidavit with certain information before 

	

20 	the Court can issue the order to show cause. Counterclaimants have filed the Declaration of 

Brian Bugni as Exhibit "A" in Support of Application which contains the information required -21 

by NRS 31.850. 6  Once the Court is satisfied that the declaration meets the requirements of NRS 

3 
6 NRS 31.850 Requisites ofaffidavit by plaintiff. Where a delivery is claimed, an affidavit shall be made by the 
plaintiff, or by someone in his behalf, and filed with the court showing: 

I. That the plaintiff is the owner of the property claimed (particularly describing it), or is lawfully entitled to the 

	

-)5 	possession thereof. 
2. That the property is wrongfully detained by the defendant. 

	

26 
	

3. The alleged cause of the detention thereof according to his best knowledge, information and belief 
4. That the same has not been taken for a tax, assessment or fine pursuant to a statute, or seized under an 

	

27 	execution or an attachment against the property of the plaintiff, or, if so seized, that it is by statute exempt from such 
seizure. 

	

28 	5. The actual value of the property. 
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1 	31.850, the Court shall issue an order directed to Cashman to show cause why the property 

	

2 	should not be taken from Cashman and delivered to the Counterclaimants. The contents of the 

	

3 	order to show cause arc set forth in NRS 31.853. 

	

4 	At the hearing upon the order to show cause, NRS 31.863 states that the Court "shall 

	

5 	consider the showing made by the parties appearing, and shall make a preliminary determination 

	

6 	which party, with reasonable probability, is entitled to possession, use, and disposition of the 

	

7 	property pending final adjudication of the claims of the parties." If the Court determines, with 

	

8 	reasonable probability, that the Counterclaimants arc entitled to possession of the property, the 

	

9 	Court may then issue a writ of possession, MRS 31.863. 

	

10 	As indicated in the Declaration of Brian Bugni, Counterclaimants have a security interest 

11 in the subject equipment and are entitled to possession thereof because Mojave has issued full 

112 payment for the equipment, and has further bonded around Cashman's mechanic's lien. 

13 Counterclaimants believe the subject equipment is being wrongfully detained by Cashman, likely 

I 

 

	

4 	somewhere on its premises. Counterclaimants would request the Court order Cashman to appear 

	

1'5 	at a hearing to show cause why a prejudgment writ of possession should not issue. The clear 

	

16 	language of NRS 31.840-853, in combination with the Declaration of Brian Bugni, provides 

	

17 	ample grounds upon which the Court may issue the order to show came and, after the hearing, 

	

1 8 	the prejudgment writ of possession directing the delivery of the codes. 

F. CONCLUSION 

	

1 () 	Cashman is in breach of its Agreement, and Counterclaimants are being held hostage 

21 front completion of the City Hall Project. Counterclaimants respectfully request a mandatory 

injunction on shortened time enjoining further delay of the Project and mandating procurement 

of the switchgcar codes in order to complete the Building Automated System arid complete the 

City Hall. in the alternative, if the Court is not comfortable with an injunction, Counterclaimants 

23 have met the requisites of NRS Chapter 31 and submit an application for writ of possession to 

26 obtain the codes. The Project has been bonded by Mojave, and there are no grounds for Cashman 

27 

28 

'17 

(continued) 
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6 II 

to hold the codes going forward. 

Dated this 	(44' day of July, 2012. 

COTTON, DRIGGS, WALCH, 
HOLLEY, WOLOSON & THOMPSON 

4 

Nevada Bar No. 7612 
7 
	

SHEMILLY A. BRISCOE, ESQ. 
Nevada Bar No. 9985 
400 South Fourth Street, Third Floor 
Las Vegas, Nevada 89101 

Attorneys for Defendants, Counterclaimants and 
10 
	

Crosselaimants 

11 

12 

13 

14 

15 

16 

17 

IS 

19 

20 

21 

22 

'7 4 

7,5 

26 

:27 

?8 
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that the following assertions are One to the best of my knowledge: 

1. I am the Vice President of Defendant WEST EDNA ASSOCIATES, LTD. dba 

MOJAVE ELECTRIC ("MOJAVE") 

2. I make this Declaration in support of Counterclaimants' Motion for Mandatory 

Injunction to Procure Codes or, in the alternative, Application for Writ of Possession. 

6 	3. 	On or about February 11, 2010, Mojave entered into a Construction contract with 

7 THE WHITING TURNER CONTRACTING COMPANY ("Whiting"), to construct the New 

	

8 	Las Vegas City Hall Project ("City Hall"). 

	

9 	4. 	The Project includes a Building Automated System which monitors all of the 

	

10 	electrical functions of the Hall including the power and HVAC systems. 

	

11 	5. 	In order for the Building Automated System ("BAS") to function, codes are 

12 required within the switchgear which allows transfer of information between the equipment and 

	

13 	the BAS. 

	

14 	6. 	Mojave subcontracted with CAM CONSULTING INC. ("CAM") on behalf of 

15 CASHMAN EQUIPMENT COMPANY, ("Cashman") to provide the codes at the time the 

	

16 	overall electrical equipment was obtained for City Hall ("Agreement"). 

	

17 	7. 	Mojave paid in full for the Agreement, but a dispute regarding payment arose 

18 between CAM and Cashman, 

	

19 	8. 	Cashman refused to complete its work and recorded a mechanic's lien. 

	

20 	9. 	Mojave bonded around the mechanic's lien to secure any payment related to the 

	

21 	dispute and release the property where the project was located. 

	

22 	10. 	Cashman is steadfastly refusing to produce the codes based upon the underlying 

23 pay dispute with CAM, and thus, Cashman is wrongfully detaining the subject codes to hold 

24 Defendants and the City hostage. 

	

25 	11. 	Our counsel requested the codes directly from Cashman, and we have requested 

26 the information but Cashman has refused to provide the codes. 

	

27 	12. 	Counsel attempted to subpoena the codes from CAT, a material supplier of 

28 Cashman, but was informed that CAT provided the codes to Cashman with the equipment and no 

JA 0000525 



6 



JA 0000527 



JA 0000528 



JA 0000529 



JA 0000530 



JA 0000531 



JA 0000532 



JA 0000533 



JA 0000534 



JA 0000535 



JA 0000536 



JA 0000537 



JA 0000538 



KEITH LOZEAU - 9/4/2012 

Page 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

CASHMAN EQUIPMENT COMPANY, a Nevada 
corporation, 

Plaintiff, 

vs. 

) Case No. 
) 
) A642583 

CAM CONSULTING, INC., a Nevada 
corporation; ANGELO CARVALHO, an 
individual; JANEL RENNIE aka JANEL 
CARVALHO, an individual; WEST EDNA 
ASSOCIATES, LTD. dba MOJAVE ELECTRIC, 
Nevada corporation; WESTERN SURETY 
COMPANY, a surety; THE WHITING TURNER 
CONTRACTING COMPANY, a Maryland 
corporation; FIDELITY AND DEPOSIT 
COMPANY OF MARYLAND, a surety; 
TRAVELERS CASUALTY AND SURETY COMPANY 
OF AMERICA, a surety; DOES 1-10, 
inclusive; and ROE CORPORATIONS 1-10, 
inclusive; 

Defendants. 

DEPOSITION OF PERSON MOST KNOWLEDGEABLE OF 
CASHMAN EQUIPMENT COMPANY 

KEITH LOZEAU 

Las Vegas, Nevada 
Tuesday, September 4, 2012 

REPORTED BY: Tammy M. Breed, CCR NO. 305 
JOE NO.: 164929 

LITIGATION SERVICES EL TECHNOLOGIES - (702) 648-2595 
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KEITH LOZEAU - 9/4/2012 

2 (Pages 2 to s) 

Page 2 

DEPOSITION OF PERSON MOST KNOWLEDGEABLE OF CAS 
2 EQUIPMENT COMPANY, KEITH LOZEAU, taken at 400 South Fourth 

	

3 	Street, Les Vegas, Nevada, on Tuesday, September 4, 2012, at 

	

4 	9:30 am., before Tammy M. Breed, Certified Court &Intim. in 

	

5 	and for the State of Nevada. 
6 
7 APPEARANCES: 

	

13 	For the Plaintiff, 

	

9 	JENNIFER R. ROBINSON, ESQ 
Pezinllo Robinson 

	

10 	6750 Via Allan Parkway 
Suite 170 
Las Vegas, Nevada 5913 
(702)273-4225 

	

12 	jrobinsonOpe22i1lorobinson.com  
15 

	

19 
	

For the Defendants: 

	

is 
	

BRIAN W BOSCHEE, ESQ. 
SHEMILLY A BRISCOE, ESQ .  

	

i6 	Cotton. Driggs. Walsh. Holley 
Woloson & Thompson 

	

17 	400 South Fourth Street 
Third Flom 

	

i t 	Las Vegas, Nevado 59101 
(702) 791-0305 

	

19 	hboseheee evadafirm corn 
SBriscoe@nevadafinn.com  

21 
22 
25 
24 

25 
12=1.:41XVIEnaturmwatakica.nsraJaffET'Vaakar.‘....-a.c.,,.. ..:tgat a ,  
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1 	 INDEX 
2 WITNESS: KEITH LOZEAU 
3 EXAMINATION 	 PAGE 

	

4 	BY: Mr. Boschee 	 4 
5 
6 

	

8 	 EXHIBITS 
9 EXHIBIT 	 PAGE 

	

10 	Exhibit 1 Notice of 30(BX6) Deposition of 	9 
Person Most Knowledgeable of 

	

11 	Cashman Equipment Company 

	

12 	Exhibit 2 Letter from Jennifer R. Robinson, 	10 
Esq., Dated 8/31112 

Exhibit 3 Stop Payment on a check to Cashman 35 

	

14 	Equipment to the amount of 
5755,89319,Dated 4/29/11, Bates 

	

15 	CASH014 

	

16 	Exhibit 4 Application For Credit, Bates 	51 
CASH001 to 002 

Exhibit 5 Invoices and Bill of Lading, Bates 	54 

	

in 	CASH003 to 008 

	

19 	Exhibit 6 Subcontractor's Daily Log, The 	60 
Whiting-Turner Contracting Company, 

	

20 	Bates WTC00070 to 71 
21 
22 
23 
24 
25  
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Las Vegas, Nevada; Tuesday, September 4, 2012 

	

2 
	

9:30 am, 

	

3 	 -o0o- 
4 Whereupon -- 

	

5 
	

KEITH LOZEAU 

	

6 
	

having been first duly sworn to testify to the truth, was 
examined and testified as follows: 

	

9 
	

EXAMINATION 
10 BY MR. BOSCHEE: 

	

11 
	

Q. Can you please state your full name for the record? ? 

	

12 	A. Keith Daniel Lozeau. 

	

13 	Q. You'd better spell the last name for the court 

	

14 	reporter. 
A. Yes, L-0-i-E-A-1.1. 

	

16 	Q. You ever been deposed before, Keith? 

	

17 	A. No. 
I 11 	Q. This is the first time? 

	

19 	A. Yes, sir. 

	

20 	Q. Great. I'll run through a couple of ground rules 

	

21 	with you. I'm sure you talked about this with your counsel 

	

22 	but -- and you are represented by counsel, is that correct, 

	

23 	Jennifer — 

	

24 	A. Uh-hub- 

	

25 	Q. — Robinson's here? 
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1 	A. Yes. 
2 	Q. First, the oath you just took from the court 
3 	reporter Is the Slime oath you take in a Court Of law. it 
4 	carries with it the same obligations and penalties that the 
5 	oath would lake in court. So I just want to make sure you 
6 	understand that before we get started. Okay? 
7 	A. Yes, sir. Yep. 
S 	Q. Okay. You're not going to Le able to remember 

9 	everything that I ask you about today, I'm sure, and I don't 

10 	want you to guess at anything. I don't want you speculating 
11 	or guessing at the questions rm asking. But I am entitled to 
12 	your best recollection. So to the extent that you remember 
15 	anything related to the questions I've asked, I'm entitled to 
14 	know that, but don't guess at something. If you don't know, 

25 	you don't know, just let me know that. Okay? 
16 	A. Okay. 
17 	Q. The court reporter is going to make a transcript 

10 	about what we're talking about today, my questions and your 

19 	answers. Couple things related to that. I will do my best 
20 	not to ask a follow-up question while you're still answering, 
21 	if you would do me the same courtesy of not answering when I'm 
22 	asking a question. She can't transcribe us both talking at 
23 	the same time. Okay? 
24 	A. Understood. 
25 	Q. Along the same lines, your lawyer may object, may 
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1 	A. Likely so. 

	

2 	Q. Okay. I'm going to mark the next — keep that in 

	

3 	front of you. 

	

4 	A. Okay. 

	

5 	Q. I have another exhibit that I just received this 

	

6 	morning. I'm literally going to ask you one question. 

	

7 	(Exhibit No. 2 marked.) 

Q. (BY MR DOSCHEE) Okay, I don't Wow that you've 

actually seen this letter before. You may have. 

	

10 	A. Nape. 

	

11 	Q. Okay. My question to you is, without golog hack to 

	

12 	items three and four in your — in the deposition notice, 

	

23 	relates to insurance policies and insurance claims basically. 

	

14 	My underatauding from this letter is that you are not the 

	

15 	person most knowledgeable from Cashman nets insurance-related 

	

16 	issues; is that correct? 

	

17 	A. That is correct. 

	

18 	Q. Just to save us some time because I've now deposed 

	

19 	two folks over at Cashman and I don't want to have to keep 

	

20 	doing this, do you happen to know off the top of your head who 

	

21 	I would need to talk about insurance-related issues, who that 

	

22 	person might be? 

	

23 	If you don't know, you don't know, That's fine. 

	

24 	Pm just trying to save everybody a little bit of time going 

	

25 	forward. 
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A. There's one of two people. 

	

2 	Q. Okay. 

	

3 	A. And the only reason ! say It's one of two people Is 

4 we had some turnover. Our previous CFO would have been the 

	

5 	person. 

	

6 	Q. Uh-hah. 

A. Our new CFO was not present when all this happened. 

	

S 	Q. Okay. 

A. So his name is Lee Vanderpool. The president of the 

10 company Is Mike Pack, and Mike at the end of the day might be 

	

11 	the best person to discuss insurance and that kind of 

	

12 	Q. Mike Pack was the CFO at the time? 

	

13 	A.. No, he is president 

	

14 	0, Okay. 

	

15 	A. And he has been president throughout, 

	

16 	Q. Who was the CFO at the time? 

	

17 	A. Jim Moore, 

	

18 	Q. Jim Moore. 

	

19 	A. And quite frankly, I'm not sure Jim Moore would be 

	

20 	OVSlinbie to be deposed or not because he has terminal cancer. 

	

21 	Q. That would probably be no. 

	

22 	A. Yes. 

	

23 	Q. Okay. [assume — is that why he left the company? 

	

24 	A. That is. 

	

25 	Q. Okay. 

( Pages 10 to 13) 
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1 	A. So I'm sorry to just give kind of an obtuse answer, 

	

2 	but that's — that's the situation. 

	

3 	Q. No, that that stinks. Okay. 

	

4 	Well, it could be it could be something where 

5 counsel may pick up the phone and ask a question or two and 

	

6 	get to the bottom of this, but I don't want — I'm certainly 

	

7 	not going to drag him hi for that. 

	

8 	Okay. But other— other than the insurance, who we 

9 may need to talk to Mike or Lee about, you're good to go on 

	

10 	everything else in the depo — in Exhibit I there? 

	

11 	A. Yes, sir. 

	

12 	Q. What is your positiou With Cashman? 

	

13 	A. I am the sales and rental manager of the power 

	

14 	division. 

Q. Okay. And how long have you had that position? 

	

16 	A. Six years. 

Q. Okay. Did you have a different position with the 

	

15 	company prior to that? 

	

19 	A. I wasjust a sales rep. 

	

20 	Q. Okay. What are your — as — as manager of the 

	

21 	power division, what are your job responsibilities with filet 

	

22 	position for the last six years or so? 

	

23 	A. All of our account managers statewide report to me, 

	

24 	and basically I'm responsible for growing our sales and rental 

	

25 	business. 
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1 	Q. Okay. How long have you been employed with Cashman 

	

2 	overall? 

	

3 	A. Sorry, I have to think because I left for two years. 

	

4 	Overall about 19 years. 

	

5 	Q. Well, walk me through that. You started with 

6 Cashman when? 

	

7 	A. '91. Left 	'97. 

6 

	

9 	AC); COakmay; back in '99. Been with them ever since 

	

10 	Q. What did you do with them from '91 to '97? 

	

11 	A. I was a technician for a good part of the time, and 

	

12 	when I left! Was a salesperson. 

	

13 	Q. What were your job responsibilities as technician? 

	

14 	Walk me through a typical day In the life of a Cashman 

	

15 	technician. 

	

16 	A. Okay. We repair anything that we sell, and that's 

	

17 	primary Caterpillar products but there — there's some other 

	

28 	products associated with that too. I worked on generators, 

	

19 	electrical equipment, engines, some machinery. You know, the 

	

20 	idea was to get things running before warranty repairs, 

	

21 	startups, those kind of things. 

	

22 	Q. Okay. And that was what you did before you become a 

	

23 	sales rep? 

	

24 	A. Yes, sir. 

	

25 	Q. Okay. And when did you kind of transition from tech 
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1 	into sales? 	 1 	into that. And so they're not unfortunately universal to 

	

2 	A. I believe it was 1995. 	 2 	every project. 

	

3 	Q. Okay. And then when you came back in '99, were you 	3 	Q. Okay. Well, I guess what I'm what I'm wondering, 

	

4 	again a sales rep or — 	 4 	specifically with respect to Om project, my understanding is 

	

5 	A. 1 was — 	 5 	that that there is some concerns or some issues with — 

	

6 	Q. Okay. 	 6 	with getting this — at this stage, like tomorrow, getting 

	

7 	A. 	yes. 	 7 	this stuff started up and installed and running with these 

	

6 	Q. Okay, And you've had that until about six years 
	a 	codes today. Could you — could you explain to me what — If 

	

9 	ago? 
	

9 	you know, what your concerns are with respect to that? 

	

10 	A. Correa.. 	 10 	A. Only to the extent that we (indicating) discussed it 

	

11 	Q. Which would he 1006, 100, annetime in there? 
	

11 	on the phone, and there's — there's two -- 

	

12 	A. Yes. 	 12 	MS, ROBINSON: I'm going to object -- 

	

1:5 	With respect to your current job, does your current 
	

13 	Q. (BY MR. BOSCHEE) I don't want to know anything-1 

	

14 	job require any of your, I guess, technical background OF your 
	

14 	don't want to know anything you discussed with Jennifer. I 

	

I 	background as a technician? Does that come into play with 
	

15 	don't want to know anything that — any attorney/client 

16 what you do now? 
	

16 communication. 

	

17 	A. Yes, 	 MS, ROBINSON: And I'm going to object to the form 

	

le 	Q. Okay, How so? 
	

18 	ofyour question. Maybe it's a little vague. Tryon can 

	

19 	A. Whaftwe do is — the products and services that we 
	

19 	rephrase. Issues,' I don't know. 

	

20 	sell everything is a very technical sale, so it is 
	 20 	MR, BOSCHBE: 	SOTO okay. Concern was the 

	

21 	tremendously helpful to be able to fall hack on that 
	

21 	real — was the word] was looking at. 

22 background and have an understanding when 11 have somebody 22 	Q. (BY MR. BOSCHEE) You guys have some — you guys 

	

23 	telling me something in the field that they have going onthat 
	

23 	have some codes that are required to, as understand it, get 

	

24 	I I have a reasanable knowledge of the challenges that they 
	24 	the stuff over at City Hall up and running, correct? 

	

25 	have arid what they need to do to fix them. 	 25 	A. Typically, yes. 
ilialWAVS74191====. 
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1 	Not to mention, prior to the sale can have a 

	

2 	discussion with architects and engineers and contractors and 

	

3 	those kinds of things and talk them through what they're 

	

4 	buying, why they're buying it, and what we're going to have 

	

5 	to — what challenges and opportunities we'll face during 

	

6 	installation and start-up. 

	

7 	Q. Okay. With respect to specifically the City Hall 
project — and that's pretty in 	what we're going to be 

	

9 	talking about today. 

	

10 	A. 1.1-huh, 

	

11 	Q. — do you have a general familiarity with the 

	

12 	start-up well, your word — start-up, installation, ah, 

	

13 	requirements for — for what's going ou over there right now? 

	

14 	A. Yes. 

	

16 	Q. Okay. And what I'm thinking of specifically are -- 

	

16 	there's some codes that counsel and [are 	— still 

	

17 	arguing about little bit with the judge. But there's some 

	

18 	codes that are — as I understand, are required to get things 

	

19 	up and running over there. Do you have a familiarity with 

	

20 	that? 

	

21 	A. Generally speaking, yes. And the reason I say 

	

22 	generally speaking is- 

	

23 	Q- That's fine. 

	

24 	A. 	each municipality has their own rules and 

	

25 	regulations. And then sometimes the design engineer has input 

1 	Q. Okay. 
2 	A. And I say typically because I have no direct 
3 	knowledge of the statist of the equipment, what's been done, 
4 	what's not been done — 
S 	Q. Right 
6 	A. — and what they're requiring. 
7 	Q. Well, going hock in time, assuming —I don't want 
8 to say assuming but— you guys at some point stopped working 
5 	on this project for — because of nonpayment, correct? 

10 	A. Correct 
11 	Q. At that point before anything else had happened, you 
12 	guys had some codes that would have been used to get the stuff 
13 	started, installed, and running, correct? 

14 	A. Codes can have two different definitions. 
15 	Q. Tell me what they are. You're the technical guy and 
16 I'm not 
17 	A. So there's —there's — there's National Electrical 
18 	Code and fire protection codes. 
19 	Q. Sure. 
20 	A. And those are — those are code requirements that 
21 	are regulations, laws. And then there's codes that are 
22 	associated with communication protocols that we use for the 
23 	equipment to be able to talk to each other. So there's — I'm 
34 	not sure which codes It is that they're asking shout That's 
25 where I'm at. I'm not sure —I'm not sure what's holding 
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would do something like this. 

	

2 	Q. Okay. We'll get to this in a minute smell but — 

	

3 	you did supply an unconditional lien release in exchange for 

	

4 	— not a joint check, but the cheek from CAM, correct? 

	

5 	A. I don't know. I wasn't there. 
Q. That wasn't you? 

	

7 	A. That wasn't me. 

	

0 	Q. Do you have an understanding as to whether that 

	

9 	happened? I mean I don't — we talked to Shane about this at 

	

10 	length but... 

	

11 	A. I don't know. 

	

12 	Q. Okay, In the absence of a joint cheek, are you 

	

13 	aware of any other precautions that you guys undertook at that 

	

14 	point? 

	

15 	A. Again, as far as I know the project was liened or 

	

16 	preliened. 

	

17 	Q. Okay. 

	

38 	A. Which, you know, usually is security enough on a 

	

19 	government project that you're going to get paid. 

	

20 	Q. Sure, 

	

21 	And a lot of these are these are probablygoing 

	

22 	to be pretty quick questions because I talked to Shane about 

	

23 	them a little bit, but you may have — there were a couple 

	

24 	things that he wasn't able to identify. He said you might 
25 know. 

0.21=47.1111•1.,  
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1 	A, Okay, 

	

2 	Q. Are you familiar with the steps that Cashman has 

	

3 	taken subsequent to the two bounced checks to obtain funds 
4 from Mr. Carvalho? 

	

5 	A. You know, from a very high level, I know that! 

	

6 	personally went and knocked on his door one day. Shane and I 

	

7 	both knocked on his dour one day. We tried some very direct 

	

8 	things to try and physically collect money. Not to threaten 

	

9 	the guy, but to you know compel him to pay. And those were 

	

10 	obviously unsuccessful. 

	

11. 	But other than that when it reached the point of 

	

12 	where it was beginning to become apparent that there was 

	

13 	something not right, the first thing I did when I got hack 

	

14 	from vacation is I heard about this, and I sent an equail to 

	

1-5 	Pete and I said should we be considering you guys stop payment 

	

16 	on his check, because we're — and — and he had chatted his 

	

17 	e-mail address, he changed his phone number. All the 

	

18 	information that I had on him from his business card that he 

	

19 	gave me in our initial meeting was all invalid. 

	

20 	Q. Just so we're clear, when you say Pete, you mean 

	

21 	Pete Fergen? 

	

22 	A. Pete Fergen. Yep. 

	

23 	And so I e-mailed Pete and said, you know, we're 

	

24 	trying to reach him_ We're not able to reach him. He's not 

	

25 	answering his phone. He's not answering his e-mails. Now it 

Page 44 

	

a 	turned out that he had changed his phone numbers and e-mails 

	

2 	and I didn't know that, That's why he wasn't responding. UM, 

	

3 	well,! think. 

	

4 	But I did at that point ask Pete, do you guys want 

	

5 	to consider stopping payment on your check? And that was -- 

	

6 	that was the first thing that came to my mind is Hails guy 

	

7 	is going to scamper, you know, maybe we can do something real 

	

8 	quick to protect Mojave. 

	

9 	Q. Okay. 

	

10 	A. And so -- arid I don't know we never verbally had 

	

11 	a conversation about it, and so I don't know what they talked 

	

12 	about internally — 

	

13 	Q. Okay. 

	

14 	A. — with that. But that WAS — I mean it WAS — at 

	

15 	that point I was still in the mode of it's not too late, let's 

	

16 	see if we can do something to protect us both. Mojave had 

	

17 	been a tremendous partner to us for years. I didn't want to 

	

18 	see them get hurt either. 

	

19 	So — and at that point that's what it—it was 

	

20 	starting to look like because of this — you know, this guy 
21 was going to skip away with our money and go lay on a beach in 

	

22 	Tahiti. So that was -- that was step one. 

	

23 	And then we had some follow-up discussions. Pete 

	

24 	got us some updated contact information. And that WAS when 

	

25 	Shane and I started to get sort of aggressive with — with 
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1 	trying to chase him down and collect the money. Aod it really 
2 did — you know, he told us some stories about being deployed 
3 in Afghanistan and coming back in the middle of the night anti 

	

4 	all kinds of other craziness. And we didn't his stories 

	

5 	were just plausible enough to be believable that the reason 
6 why he was having these delays — the reason he stopped 
7 payment on the check WAS because we were smiting him e-mai 

	

8 	concerned about the funding of the check and all kinds of 

	

9 	other things. 

	

10 	It was really-- at that point it seemed very 

	

11 	plausible that everything was just sort of n honest mistake 

	

12 	and as soon as we got him face to face AMi at a financial 

	

11 	institution he would be able to get us a check legitimately, 

	

14 	get us paid, and all those other things. And that's what 
15 Shane attempted to do by going down to his bank with him wiii 
16 the second check 

	

17 	Q. Right. 

	

18 	A. And then— and then he bailed at the last minute, 
19 is my understanding. And that WAS when — that was when the 

20 game WAS really afoot. 

	

21 	Q. Okay. Other than the e-mail with Pete Fergen, did 
22 you have any follow-up conversations with folks at Mojave 

	

23 	about, okay, this guy doesn't have any money in his bank 
24 account. He's skipped off with the funds. What can we do? 

	

25 	A. I don't recall 
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1 	Q. Okay. 

	

2 	A. I should, but I don't. 

	

3 	Q. Did you have any meetings with anybody at Mojave 

	

4 	about this issue? 

	

5 	A. I did not. 

	

6 	Q. Okay. Do you have any understanding — other than 

	

7 	Shane, do you have any understanding as to whether anybody 

	

8 	else at Cashman did, had meetings with Mojave? 

	

9 	A. The only meeting we had with tvlojave that I recall 

	

10 	specifically was — now Shane was loving discussions and those 

	

11 	kinds or things, and I'm sure you've got a record of those. 

	

12 	The only other meeting that we had was when we were 

	

13 	a good hit of the way down the road and we had told them that 

	

14 	we Weren't going to perform startup on the equipment and those 

	

15 	kinds of things and things were starting to get sort a messy, 

	

16 	I sent an e-mail to Brian and to Troy, And I said, you know, 

	

17 	we've done a lot of projects together over the years — and I 

	

la 	caret remember the exact words in my e-mail. I'm sure we 

	

19 	could find 
But the gist of it was, we've done a lot of projects 

	

21 	over the years, we've had a lot of challenges, and we've 
22 always been able to overcome them, can we get a few minutes of 

	

23 	your time to sit dawn and discuss this and see If there's some 

	

24 	place we can find some common ground and get this thing moving 

	

25 	forward. 
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1 	And I mean Troy called me within ten minutes of me 

	

2 	hitting the send button on the e-mail. He said, "Absolutely. 

	

3 	Come on down. Let's talk about it," 

	

4 	And I went down there with my boss, Joel Larson, and 

	

5 	Mike Pack, our president. And we met with Brian Bugney 

	

6 	(phonetic) and with Troy Nelson, and we discussed the 

	

7 	situation where It was and what we could do to get things 
8 moving forward again somehow. And there really wasn't a whole 

	

9 	lot of resolution in that meeting. mean certainly Mojave 

	

10 	had their stance and we had ours, and I don't think we really 

	

11 	made a lot of progress there. 
Q. Wen, let's walk through that a little bit. Let's 

— I want to follow up on that meeting because 	may have 

	

14 	heard something different about that meeting. 

	

15 	But when you say Mojave had their stance and we had 

	

16 	our steam specifically what do you mean by that? 

	

17 	A. You know, they wanted us to perform startup, and 

	

la 	Mike basically told them that we would be glad to perform 
19 startup if they would cut us a check for $755,000 we were owed 

	

20 	and we would perform startup, 

	

21 	Q. Okay. So at that point Cashman had not performed 

	

22 	the startup? 

	

23 	A. That is correct. 

	

24 	Q. Okay. Maybe getting back into the technician days. 

	

25 	what was required at that point in time to perform startup, if 

you recall? 
A. You know, at that stage of the game it was still 

pretty early on Mojave would — to kind of step through at a 

real high level, Mojave would perform installation, which 

Involves putting the equipment in place, hooking it up, 
verifying wiring, doing One different things against the 
schematics that we provided them. It's a pretty 
straightforward deal baom their standpoint. 

And then we have we have two stages to startup, 
basically. We haves technician that goes out and verifies 

that the installation is correct and everything was done 
correctly. He verifies wiring and — basically verifies 
Mojave's work and makes sure that it's done to the factor 
standard. 

And the second part of startup is actually 

physically starting to energize equipment, make equipment 
work, activate the electronits, physically Start running 
equipment, setting up controls, adjusting controls, doing 
different things. And it all— there's a cheeldiat that we 
have to do on all the pieces of equipment. And that would be 

the generators, the switchgear, the transfer switches and the 
Mitsubishi UPS that are — that we have checklists from the 
factories that tell us the things that have to be done. 

And we go through those cheeldists. And it's 
basically just verifying that everything is operating 

,....4.-VW41..0wommulcamsmarir,g—...,Grazacarecastr.ce.e-nmaaw. 
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correctly and there's no — there's no defects in materials of 
workmanship at that point. And thee when we're done 
performing those checklists, the customer signs a document 
that they've received the equipment, it's in good running 
order, and It now has a viable factory warranty. 

Q. And those protocol codes that we talked about 
earlier, about a half hour ago, that's part of that startup 
process as well, isn't it? 

A. That would have been part of that trocess, yes. 
Q. Energizing and all that — 

Uh-huh. 
Q. — okay. 

And that's and none of that, the inspection of —
of the installation or the energizing startup, any of that, 

that hadn't been done when you had the meeting with Mojave, 

correct? 
A. No. 
Q. As to the equipment? 
A.. No. 
Q. As I understand it, and correct me if I'm wrong 

about this, but the equipment was delivered, but before you 
guys could go back and inspect anything or do any of the 
startup, you know, the energizing or anything, this — this 
check issue happened, and that was pretty much where you guys 

stopped doing anything, correct? 

1 

2 
3 

4 
5 

7 

a 
9 
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1 
	

of Lading first Bills of Lading, you see at the top there 

	

2 
	

it says — the date on there is 1/17/11. Does that comport 

	

3 
	generally with your recollection atm hen most of this 

	

4 
	equipment was delivered? January, early February of 2011? 

	

5 
	

A. Without having my calendar in front of me it seems 

right. 
Q. Okay. The reason I ask — and then we'll move on to 

the next because the first two invoices which constitute, 

	

9 
	you know, the majority — it's actually the first three pages 

	

10 	of this exhibit, you've got the first invoice there for 

	

11 
	

598,936.26? 

	

12 
	

A. Uh-huh. 
Q. And then the 156,627.92. And they're both dated 

	

14 
	

February of 2011, February 1st o12011. Again, does that 
comport generally with your understanding of when this 

	

16 
	equipment was delivered to the site? 

	

17 
	

A. The February 1st date or the January 17th? 

	

18 
	

Q. Well, either one. I mean I guess — let me ask you 

	

19 
	

a better question. 

	

20 
	

A. Because we have two different things here. 

	

21 
	

Q. Sure. 

	

22 
	

A. The January 17th I'm going to say is probably the 

	

23 
	

date that the equipment left the factory, and then the 

	

24 
	

February 1st date is probably pretty close to when the stuff 

	

25 
	actually arrived on the site. 
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1 	Q. Okay. 

	

2 	A. Does that make sense? 

	

3 	Q. Yeah, and that's what I was going to ask you? 

	

4 	A. Okay. 

	

5 	Q. The Bill of Lading is probably when the stuff 

	

E 	leaves. And then sometime before February 1st is when the 

	

7 	equipment arrives on the site, because then you send the 
invoice out because the equipment's been delivered — 

	

.s 	A. That is correct. 

	

10 	Q. — correct? 

	

11 	Okay. So that's most of it, it looks like. And 

	

12 	then I've got another one that's the fourth page in. It looks 

	

13 	like some miscellaneous logs essentially were — were 

	

14 	delivered for $329.71, it looks like March 25, 2011. Do you 

	

15 	have a specific recollection of that? 

	

16 	A. I have no idea. 

	

17 	Q. Okay. But per your understanding, almost all of the 

	

18 	equipment, other than maybe these lugs, all of that stuff was 

	

19 	delivered to the site a little bit before February 1st, 2011; 

	

20 	is that right? 

	

21 	A. Yes. 

	

22 	Q. Okay. Sitting here—and if you add I'll 

	

23 	represent to you if you add the three invoices up — we talked 

	

24 	about this earlier. I did the math, and I'm not very good at 

	

25 	this, but I'm guess — it comes out to 755,893.89. Do you 

1 
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have an understanding of whether Cashman delivered any 

materials or did any additional work on — on the City Rail 

project after the -- you know, after March of 2011? 
4 A. The only thing that I know oils we have a — we 
5 	have a factory project manager for paralleling gear 
6 	specifically who visited the site sometime after this, just to 

review the installation and those kinds of things. And I 
don't remember the specific date. 

Q. When you say after this? 
A. Right. 
Q. Is that after the installation or after delivery? 
A. Afterdelivery. 
Q. Okay. Would it have been short a■ after the 

delivery? 
A. Pretty shortly. 
Q. 	introduce another exhibit. This might help. 

(Exhibit No.6 marked.) 
Q. (BY MR BOSCREE) Exhibit 6,! will represent is — 

is what appear would be my client's daily log. 
A. Okay. 
Q. Okay. This is the last if you take a look— and 

we've got son m — we've got Mile dates on here. And it's got, 

(as read): Description of work performed. It's kind of hard 

to read. And this goes into —this is that right — this is 
between, if you look at the dates, January 20th, January 21st, 

Page 6: 

after the Bill of Lading, but before the invoice. 
2 
	

January 21st, this is the last record that my client 
3 
	

has of Cashman actually being onsite. Do you have any 
4 	understanding or documentation that Cashman was onsite after 
5 
	

this, after January 21st? 
t5 
	

A. [don't because that gentleman doesn't work for 
7 
	

Cashman, he works for the factory. 
a 
	

Q. Okay. 
9 
	

A. So I and [couldn't tell you what the date was. 
I couldn't tell you what the date wits. 

11 
	

Q. Okay. 
2 
	

MS. ROBINSON: Can you clarify who you mean by "my 
13 
	client"? 

14 
	

MR. B OSCitEE: Oh, I'm sorry. 
15 
	

MS. ROBINSON: Who you're identifying, because you 

16 
	

have so many. 
17 
	

MR, BOSCIEE: I understand, 
18 
	

You've got — what you've got here is a — is a 
15 
	

Whiting-Turner document [ believe this was actually filled 
20 
	out by Mojave_ 

21 
	

MS_ ROBINSON: Oh, 
22 
	

MR. BOSCHEE: By the subcontractor, And the reason 
23 
	

I say that is because its a Subcontractor's Daily Log, and it 
4 
	says, (as read): Trade, Mojave. 

25 
	

Q. (BY MR. BOSCHEE) So someone from the factory came 
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1 	A. Pete Fergen. 

	

2 	Q, What did Pete tell you? 

	

3 	A. He said first he was going to tontact some 
	 3 

	

4 	neighboring CAT dealers to see if they could get one of them 
	

4 

	

5 	to do it. And then — and that was sort of the end of our 
	5 

	

6 	conversation in that regard because it— because the 
	 6 

	

7 	understanding is that only an authorized Caterpilar dealer 
	

7 

	

8 	can start this equipment up. 	 8 

	

9 	Q. Okay. 	 9 

	

10 	A. So I — when — when we started hearing rumors that 
	

10 

	

ii 	maybe there was an independent company out there starting i 11. 

	

12 	up, I WaS not aware that theywe're looking at hiring an 
	12 

	

13 	independent. 	 13 

	

14 	Q. Okay. When you are talking to Pete and had the 

	

15 	meeting with Brian and Troy I want to be— I want to be 
	15 

	

16 	clear about this SO I — SO I 1010W. There was no dispute that 
	

16 

	

17 	you guys weren't — that you weren't paid, that CAM's check 17 

	

16 	bounced. Why were they asking you — or what were they 
	18 

	

19 	communicating to you that they want — as a reason to go out 15 

	

20 	there and finish the job? 
	 20 

	

21 	A. You know, our discussions at that pointwere 
	21 

	

22 	basically it needs to be done. 	 22 

	

23 	Q. Okay. 	 23 

	

24 	A. They have obligations to Whiting-Turner. Whiting- 	24 

	

25 	Turner has obligations to the owner- And they you know, it 25 
_ _•=5,mmeale:074.219kVi lift.“-I,OZALLIVIEW.1101160 . 
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Q. Understand. And Pm not going to have you look at a 

document that you haven't seen. 
Were you — did you play any part in — in the lien 

process in terms of getting the process started or anything 

else, or was that all Shane? 
A. Pretty much all Shane. The only thing -- the only 

part of that process that our department has is we provide lb 

customer with a form to fill out with the prelien information 

so we have all the interested parties' information and those 

kinds of thing. Other than that, I — after that, it's pretty 

much Shane's department's — 

Q. Okay. 
A. 	rodeo. 
Q. Okay. The lien's dated April 26th, 2011 and signed 

under a notary. Do you have any reason to dispute that date 

as the lien date? I mean does that comport with your 

understanding fwhen you guys liened the project — or I 

mean — 
MS. ROBINSON: I'm going to — 

Q. (BY MR BOSCEUEE) — gave the liaise— gave the 

release? Because we're going to lookat the Right to Lien ie 

a second. 
A. I guess I have no comment. 
Q. Okay. 
A. I don't know. 
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1 	needed to be done. 
Q. Okay. During those meetings, those communications, 

did they articulate to you that, well, we did pay. We paid 

	

4 
	

CAM, so the work needs to get done and you guys need to figur 

5 OW what to do with CAM? Was part of the rationale, if you 

	

6 	will? 
A. I'm not sure if that was specifically spoken -- 

Q. Okay. 

	

9 
	

A. — but 1 — that was certainly the implication. 
Q. Okay. And sitting here right now — again we talked 

	

11 
	about this earlier— but you don't — you don't have any— 

	

12 
	you don't dispute that Mojave paid CAM, do you? 

	

13 
	

A. I — without having direct knowledge of it, I don't 

	

14 
	necessarily dispute it. 

	

15 
	

Q. Okay. And we talked earlier, you didn't actually do 

	

16 
	

the exchange, but there was an unconditional lien release 

	

17 
	provided for this work, correct? 

	

18 
	

A. I — it looks like you have it there so I'm — 

	

19 
	

Q. I do. Pm going to show it to you. 

	

20 
	

A. I've never —I've not seen it. 

	

22. 	Q. You've never seen it? 

	

22 
	

A. I have not. 

	

23 
	

Q. Okay. 

	

24 
	

A. I don't — that's a Shane Norman — that's his 

	

25 
	

department and their function that takes care of that 

	

1 	Q. You just don't know? 

	

2 	A. Right. 
Q. Okay. Well, let's take a look. Maybe you don't — 

	

4 	maybe you don't know this, I've gat a Notice of Right to Lieu. 

5 Have you ever seen that document before? 

	

6 	A. I have not. 

	

7 	Q. Did you provide any equipment — any equipment? Veit 

	

8 	did provide equipment. 

	

9 	Did you provide the information with respect to 

	

10 	getting that process started, the Right to Lien? 

	

11 	A. Again — 

	

12 	MS. ROBINSON-  I object, he—asked and answered 

	

13 	MR. BOSCHEE: Weil, he said he — 

	

14 	Q. (BY MR. BOSCHEE) He (sic) said that your company 

	

S 	provided some information with respect to the release and -- 

	

16 	and the lien itself. The prelien information — 

	

3.7 	A. Right 

	

18 	Q. — like what did you — what did you provide in 

	

19 	terms of the prelien? 

	

20 	A. The prelien is essentially — I haven't seen the 

	

1 

 ' 21 	form in 9 while, to tell you the truth. But the last time I 

	

22 	saw it, it's basically a list of the interested contractors on 

	

23 	the job, the owner, names, addresses, contacts. There's 

	

' 24 	really not much else to it. 

	

25 	Q. And you didn't — you've never actually Seen the — 

LITIGATION SERVICES & TECHNOLOGIES - (702) 648-2595 

JA 0000556 



JA 0000557 



JA 0000558 



1 

2 

3 

4 

5 

'7 

9 
10 
11 

12 

13 

4 
15 
36 

17 

18 
19 

KEITH LOZEAU - 9/4/2012 

21 (Pages 78 to 81) 

10 

11. 

12 

13 

14 

15 

16 

17 

la 

9 

20 

21 

22 

23 

24 

25 

4 

6 

7 

9 

2 

Page '78 

Q. Uh-huh. 

	

2 	A. And Brian and Troy basically just didn't say 

	

3 	anything. 

	

4 	Q. They didn't deny them? They didn't tell say they 

	

5 	were for another job? They didn't say anything? 

	

6 	A. They didn't acknowledge. 

	

7 	Q. Did they just sit there silently and nut say 

	

8 	anything about that question? It's a pretty loaded question. 

	

9 	I mean I -- they didn't say a word? 
A. They did not say a word. 

	

ii 	Q. Did either of them say, well, we're just not going 

	

3-2 	to talk about that or were just not going to address that, 

	

13 	that's apples and oranges, or I mean they literally didn't say 

	

14 	anything? 

	

15 	A. They did not acknowledge it. 
Q. I'm just imagining Troy Nelson sitting in a room not 

	

17 	saying anything upon a question like that. I'm having a hard 

	

18 	time reconciling that hut.. 

	

19 	A. He's not the kind of guy to hold back on something. 

	

20 	And that was why it was sort of noteworthy. That's why I 

	

21 	remember it specifically is you know, Tray's not — well, 

	

22 	you know him. He's — he's not a — he's not somebody who's 

	

23 	not a forthcoming person. And that was — that's why it 

	

24 	sticks in my mind, because it was so out of character. 

	

25 	Q. Weil, did you or Mike follow up with any questions 
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1 	about those checks after the non-response? 

	

2 	A. No. We moved unto talking about other things 

	

3 	relative specifically to this project 

	

4 	Q. Like what? 

	

5 	A. How do we go forward? 
Q. And at that point you reached an impasse because 

	

7 	there was no way to go forward? 

	

8 	A. That is correct_ 

	

9 	Q. You guys, as I understand it — as I understand the 

	

10 	topic, Mojave wants you to go forward because it needs to get 

	

11 	done. You guys aren't going to go forward do the ins — or do 

	

12 	the checklist and then do the startup, provide the codes, 

	

13 	because you weren't paid, correct! 

	

14 	A. Correct. 

	

15 	Q. Okay. You're a tech guy, so I'm going to ask you a 

	

16 	little bit of a technical question. And we're still arguing 

	

17 	about this with the judge a little bit but... 

	

18 	If Cashman has to go in and provide those protocol 

	

19 	codes at this stage in the game, does that — what concerns 

	

20 	would you have about doing that today? 

	

21 	A. Concerns? None from a technical standpoint. 

	

22 	Q. Okay. 

	

23 	A. I mean there's no physical reason why we wouldn't be 

	

24 	able to do that. It's just — it's proprietary information, 

	

ZS 	It's privileged and — 
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Q. You haven't been paid? 
A. Correct. 
Q. Okay. But from 20 actual just going in there and 

putting the codes in and getting the stuff communicating. like 

physically there's no real issue there, you just don't want to 

do it because you haven't gotten paid, right? 
A. That is correct. 

MR. BRISCOE: Let me take two minutes, review my 
notes, and we might be able to get you out of here pretty 

quick, 
THE WITNESS: Okay. 

(A brief recess HIS taken.) 
BOSCHEE: Back on the record Well be quick. 

THE WITNESS: No problem, I appreciate it. 

Q. (BY MR. BOSCHEE) You understand you're still under 
oath? 

A. Yes, sir. 
Q. Factory guy came out and inspected the site at some 

point. You don't know — we don't have dates, that's fine. 

Did he ever provide you a report that you recall? 
A. Not us. 
Q. Okay. Who did he provide It to? 
A. Beek to the factory. 
Q. Okay. Did you ever have a conversation with the 

factory guy about what he saw out there or anything like that" 

Page 81 

A. Had a conversation with him, it was — you know, it 

was basically, the equipment is installed. il looks like it's 
being installed correctly. But that was it was still very 
early — 

Q. Men. 
A — stages, so there wasn't anything really done yet. 

It was more — honestly, I think he wanted a weekend in Vegak. 

So— I hate to say it but... 
Q. I can't hale him for tha t- 

Dial it was early on in the process. He just went 
out, looked at it, said things are going smoothly, chow? 

A. Right. 
Q. When you talked to Pete initially about CAM and he 

said they were working on other jobs with CAM, did he tell you 

what other jobs they were working on with him? 

A. He did not. 
Q. Okay. But you knew that they were working — you 

knew that Pete was working on at least a couple other jobs 

with CAM before that meeting, right? 

A. Yes. 
Q. The meeting — the one meeting with all three of 

them? 
A. Right_ Yes. 
Q. Okay. And did he articulate any problems that they 

had had with CAM on any other projects? 
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A. No, he did not. 
Q. Did he talk about any-- any money that was due and 

owing on those other jobs diens that meeting? 
A. We did not even -- didn't have that In depth ofa 

discussion. 
Q. Didn't get to that. Okay. 

We talked about the fact that you haven't seen the 
prelien notice and you haven't even seen the lien, per se, but 
one thing that Shane did identify you as knowing is, who's 
going to figure out the amount of the mechanic's lien. Would 
that be you or would that be someone else at Cashman that 
would determine the amount that C.ashman's going to lien for 

A. It would be probably somewhat of a joint discussion. 
Q. Okay. 
A. Certainly myself and the account manager on the job 

have the most direct knowledge of what work — what costs go 
into the total makeup of the job, if that's — I think that's 
what you're asking. 

Q. Well, I am, and that's why — I guess what I'm 
getting at it is, okay, we've got a $755,893.89 lien on this 
project. Did you participate in coming to that number? 

A. Yes. 
Q. Who else participated in coming to that number? 
A. My account manager. 
Q. And so who did you provide that number to? I mean  

	

1 	Q. Uh-huh. 

	

2 	A. 	and everything is ready and everything that 

	

3 	Mojave did was done correctly and all those other things, you 

	

4 	know, a typical time frame for a project like this would be 
5 two weeks. 

	

6 	Q. Okay. 

	

7 	A. Maybe three_ 

	

8 	Q. Two to three weeks. 

	

9 	Would that he the same as had —I mean, lees say 

	

10 	CAM's doesn't--lets say he's got sufficient funds back in 

	

11 	the day and you guys had gone out and done the inspection when 

	

12 	— when Mojave called, and the startup. Would that time frame 

	

13 	be the same at that point as it is now, or would it take a 

	

19 	little longer or shorter? 

	

15 	A. Hard to say. Likely longer, only because — if 

	

16 	you've ever been on a construction site, It's kind of a mad 

	

17 	house. And there's people running all over the place and 

	

18 	doing different things and everything gets sort of fragmented. 

	

19 	And there's probably — there probably would have been days i 

	

20 	there where we would not be able to get our work done. 
So we would soy, you know something, where you are 

	

22 	with your situation, we can't get any work done today so we're 

	

23 	not going to have a technician out there. So if the— the 

	

24 	time — the total time frame should be the same. Well, 

	

25 	shouldn't say that. The net time frame would be the same. 

2 

3 

4 

6 

7 

9 

10 

11 

12 
13 
14 
is 
16 
17 
18 
19 
20 
21 
22 
23 
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1 	obviously you didn't see the lien, you didn't see the prelien, 

	

2 	but the information was provided to somebody. Who did you 
I 	provide that to? 

	

4 	A, Within Cashman? 

	

5 	Q. Yeah. Right. 

	

6 	A. In other words, for them to be able to generate that 
7 paper? 

	

8 	Q. Right. 

	

9 	A. Shane. 

	

10 	Q. Oh. 

	

11 	A. And I'm going to guess that he just did it off the 

	

12 	invoice — 

	

13 	Q. Okay. 

	

14 	A. — or invoices. 

	

15 	Q. Sure. 

	

16 	But you were involved in coming up with the number? 

	

17 	A. Ve,s, sir. 

	

in 	Q. Okay. Let's say a 755,893.89 bowl of gold coins 

	

19 	fell in your lap today and you were able to go out and 

	

20 	complete the project, get the inspection and the startup done. 
21 How much time would that take? 

	

22 	A. Difficult to say without having a knowledge of the 

	

23 	condition of the site. Now, I'm assuming that it's pretty 

	

24 	late in the construction stages. So assuming that everything 

	

25 	is — the table is set, so to speak — 

Page 85 

1 	The total would probably be something longer, maybe four 
2 weeks. 
3 	Q. Sure. 
4 Were kind of talking about the same thing. if it 
5 	would take you 14 days, and right now you could do :t 14 
6 	consecutive days, back a -- you know, a year ago it would have 
7 maybe taken you 14 days with breaks? 
E 	A. Correct. 
9 	Q. Okay. How much expense would—would — ballpark 

10 would Cashman incur on that process? 
11 	A. You ICAO IV,. it depends a lot on how much is done 
12 	correctly at the site. 
13 	Q. Right 

14 	A. It can vary pretty widely. I — man, I don't recall 
15 how much we had in there for startup. 

16 	Q. Okay. 
17 	A. I mean we can take a literal sense out and — two 
it 	guys for 14 days and do the math al $110 an hour — 
19 	Q. Sure. 
20 	A. — and come up with a number. But that's just the 
21 	— that's just the man hours. It doesn't count if we had to 
22 	purchase any materials or anything. So I don't —I don't 
23 	think I can answer that accurately. 
24 	Q, So you don't know what the hard cost would be 
26 	because it would depend on whether everything was installed 
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1 	Q. But nobody from Caterpillar or Mitsubishi could do 

	

2 	anything with the protocol codes? That's something that you 

	

3 	guys would have to do, because De you said earlier, I think 

	

4 	its proprietary? 

	

5 	A. Correct. 

	

er 	Q. All right. And the other kind of question I had — 

it's kind of random— when you say the factory guy, which 

	

41 	factory? 

	

9 	A. We have several involved. What — carry a couple of 

	

10 	different terms. Their official name at this point is 

	

11 	Caterpillar Switchgear. It use to be known as Intelligent 

12 Switchgear Organization. And then it was known as CAT IS 

	

13 	(phonetic) for awhile during a transition period. But their 

	

14 	official title now is Caterpillar Switchgear. 

	

15 	Q. Okay. 

	

16 	A. And it's a division of Caterpillar. And they 

	

17 	have — they have their own people that go out and do site 

	

18 	inspections and project management and those kinds of things 

	

19 	It's a very — very technical business that most dealers don't 

	

20 	have the real ability to support, so they have factory folks 

	

21 	that help out. 

	

22 	Q. Okay. That was — that was where I was going. I 

	

23 	wasn't sure where-- which of the factories he came from. 

	

24 	 We talked about a lot of subjects today and a lot of 
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1 	involvement with the City Ball project and specifically 

	

2 	relating to your dealings with Mojave Electric that I did mot 2 

	

3 	ask you about today, but that you feel are important to my 

	

4 	understanding of what — what the dynamic here is, issues 

going forward? 

A. No. 

	

7 	MS. ROBINSON: Object, form of the question. 

	

8 	THE WITNESS: No. 

	

9 	 BOSCHEE: Okay, I don't have any further 

	

10 	questions. 

	

11 	I'm assuming Jennifer doesn't have any questions? 

	

12 	MS. ROBINSON: No. 

	

13 	(Signature requested.) 

	

14 	(The proceedings concluded at 11:36 a_m.) 
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3 	I. Tammy M. Breed, CSR No. 305, Certified 

	

4 	Reporter, certify: 

	

5 	That the foregoing proceedings were taken before me 

6 at the time and place therein set forth, at which time the 

7 witness was put under oath by me; 

That the testimony of the witness, the 

9 questions propounded, and all objections and statements made 

	

10 	at the time of the examination were recorded stenographicall)' 

11 by me and were thereafter transcribed; 

	

12 	That the foregoing is a true and correct transcript 

	

13 	of my shorthand notes so taken. 

	

19 	I further certify that I am not a relative or 

	

15 	employee of any attorney of the parties, nor financially 

	

16 	interested in the action. 

	

17 	I declare under penalty of pc/jury under the laws of 

	

1B 	Nevada that the foregoing is true and correct. 

Dated this 5th day of September, 2012. 
20 

21 

22 

23 

TAMMY M. BREED, C.C.R. No 305 
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