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89C092174 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

Felony/Gross Misdemeanor 	COURT MINUTES 	 April 25, 2012 

89C092174 	 The State of Nevada vs Roy D Moraga 

April 25, 2012 	8:30 AM 	Status Check 

HEARD BY: Cadish, Elissa F. 

COURT CLERK: Keith Reed 

RECORDER: Jessica Kirkpatrick 

REPORTER: 

COURTROOM: RJC Courtroom 15B 

PARTIES 
PRESENT: 	Ferreira, Amy L. 	 Attorney 

State of Nevada 	 Plaintiff 

JOURNAL ENTRIES 

- Court stated findings noting after the change of venue the Deft's case was calendared in Department 
V on a civil calendar in error, and was then recalendared in Department VI and ORDERED, Deft's 
Pro Per Motion for Judicial action GRANTED; matter set for hearing regarding the Deft's Petition For 
Writ Of Habeas Corpus; state's response to be filed by June 13th; Deft's Motion For Appointment Of 
Counsel CONTINUED. 

NDC 

7-16-12 HEARING: DEFT'S PETITION FOR WRIT OF HABEAS CORPUS...DEFTS EXPARTE 
MOTION FOR APPOINTMENT OF COUNSEL 

CLERK'S NOTE: The above minute order has been distributed to: Roy D. Moraga #31584, Love Lock 
Correctional Center, 1200 Prison Road, Love Lock NV. 89419 
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89C092174 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

Felony/Gross Misdemeanor 	COURT MINUTES 	 July 16, 2012 

89C092174 	 The State of Nevada vs Roy D Moraga 

July 16, 2012 8:30 AM 	All Pending Motions 

HEARD BY: Cadish, Elissa F. 

COURT CLERK: Keith Reed 

RECORDER: Jessica Kirkpatrick 

REPORTER: 

COURTROOM: RJC Courtroom 15B 

PARTIES 
PRESENT: 	Rinetti, Dena I. 	 Attorney 

State of Nevada 	 Plaintiff 

JOURNAL ENTRIES 

- HEARING: DEFT'S PETITION FOR WRIT OF HABEAS CORPUS...DEFT'S EXPARTE MOTION 
FOR APPOINTMENT OF COUNSEL 

In the absence of the Deft., Court advised there will not be any argument. Court stated findings and 
ORDERED, Deft's Petition For Writ of Habeas Corpus and Exparte Motion For Appointment of 
counsel DENIED. 

NDC 

CLERK'S NOTE: The above minute order has been distributed to: Roy D. Moraga #31584, Ely State 
Prison, POB 1989, Ely Nv., 89301 
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89C092174 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

Felony/Gross Misdemeanor 	COURT MINUTES 	 August 27, 2012 

89C092174 	 The State of Nevada vs Roy D Moraga 

August 27, 2012 	8:30 AM 	Motion 

HEARD BY: Cadish, Elissa F. 

COURT CLERK: Keith Reed 

RECORDER: Jessica Kirkpatrick 

REPORTER: 

COURTROOM: RJC Courtroom 15B 

PARTIES 
PRESENT: 	Rinetti, Dena I. 	 Attorney 

State of Nevada 	 Plaintiff 

JOURNAL ENTRIES 

- In the absence of the Deft., Court noted there will not be any argument. Court stated findings noting 
the Deft. is seeking reconsideration of the ruling of July 16th due to his absence and ORDERED, 
Deft's Pro Se Motion For Reconsideration DENIED; there was no argument in the Deft's absence, and 
no basis for reconsideration. 

NDC 

CLERK'S NOTE: The above minute order has been distributed to: Roy D. Moraga #31584. Love Lock 
Correctional Center, 1200 Prison Road, Love Lock Nv. 89419 

PRINT DA 1E: 11/09/2012 	 Page 51 of 51 	Minutes Date: 	January 11, 1990 



Plaintiff(s), Case No: C092174 
Dept No: VI 

vs. 

ROY D. MORAGA, 

Defendant(s), 

Certification of Copy and 
Transmittal of Record 

State of Nevada i 

County of Clark -f 

Pursuant to the Supreme Court order dated September 28, 2012, I, Steven D. Grierson, the Clerk of the 
Court of the Eighth Judicial District Court, Clark County, State of Nevada, do hereby certify that the 
foregoing is a true, full and correct copy of the complete trial court record for the above referenced case. 
The record comprises six volumes with pages numbered 1 through 1316. 

STATE OF NEVADA, 

SS: 

now on file and of record in this office. 

IN WITNESS THEREOF, I have hereunto 
Set my hand and Affixed the seal of the 
Court at my office, Las Vegas, Nevada 
This 9 day of November 2012. 

Steven D. Grierson, Clerk of the Court 
_ 	. - 



ROY D. MORAGA, 
Appellant(s), 

VS. 
Case No: C092174 
SC No:-61734 

IN THE SUPREME COURT OF THE STATE OF NEVADA 

STATE OF NEVADA, 
Respondent(s), 

RECORD ON APPEAL 
VOLUME 

6 

ATTORNEY FOR APPELLANT 
ROY D. MORAGA # 31584 
PROPER PERSON 
1200 PRISON RD. 
LOVELOCK, NV 89419  

ATTORNEY FOR RESPONDENT 
STEVEN B. WOLFSON, ESQ. 
DISTRICT ATTORNEY 
200 LEWIS AVE. 
LAS VEGAS, NEVADA 89101 



C092174 STATE OF NEVADA vs. ROY D. MORAGA 

INDEX  

VOLUME: 	PAGE NUMBER:  

1 	1 - 220 

2 	221 - 441 

3 	442 - 662 

4 	663 - 882 

5 	883 - 1101 

6 	1102 - 1320 



89C092174 	The State of Nevada vs Roy D Moraga 

INDEX 
PAGE 

VOL 	DATE 	PLEADING 	 NUMBER: 

6 	01/10/2006 	AFFIDAVIT IN SUPPORT OF MOTION FOR LEAVE TO 	1117 - 1120 
PROCEED IN FORMA PAUPERIS AND FOR APPOINTMENT 
OF COUNSEL 

3 	10/03/1991 	AFFIDAVIT IN SUPPORT OF MOTION FOR WITHDRAWAL 442 - 442 
OF ATTORNEY OF RECORD AND TRANSFER OF RECORDS 

4 	03/05/1996 	AFFIDAVIT IN SUPPORT OF MOTION FOR WITHDRAWAL 757 - 758 
OF ATTORNEY OF RECORD AND TRANSFER OF RECORDS 

4 	02/20/1996 	AFFIDAVIT IN SUPPORT OF MOTION TO PROCEED IN 	702 - 704 
FORMA PAUPERIS 

4 	03/11/1996 	AFFIDAVIT IN SUPPORT OF MOTION TO PROCEED IN 	764 - 766 
FORMA PAUPERIS 

3 	10/03/1991 	AFFIDAVIT IN SUPPORT OF OF REQUEST TO PROCEED IN 443 - 445 
FORMA PAUPERIS 

4 	02/20/1996 	AFFIDAVIT OF DEFENDANT 	 705 - 706 

4 	03/11/1996 	AFFIDAVIT OF PETITIONER 	 767 - 768 

6 	01/10/2006 	AFFIDAVIT OF PETITIONER 	 1121 - 1122 

5 	04/30/1998 	AFFIDAVIT OF ROY D. MORAGA 	 887 - 888 

5 	09/27/2004 	AFFIDAVIT OF ROY D. MORAGA 	 1061 - 1062 

1 	06/13/1990 	AMENDED INFORMATION 	 118 - 121 

3 	11/13/1991 	AMENDED JUDGMENT OF CONVICTION (JURY TRIAL) 	461 - 463 

4 	07/31/1992 	ANSWER IN OPPOSITION TO MOTION FOR RETURNING 	670 - 680 
SEIZED PROPERTY 

4 	10/29/1996 	CASE APPEAL STATEMENT 	 859 - 861 

5 	06/15/1998 	CASE APPEAL STATEMENT 	 910 - 911 

5 	09/28/1998 	CASE APPEAL STATEMENT 	 947 - 948 

5 	02/18/2004 	CASE APPEAL STATEMENT 	 1044 - 1045 

6 	02/10/2005 	CASE APPEAL STATEMENT 	 1102 - 1103 

6 	03/02/2007 	CASE APPEAL STATEMENT 	 1214 - 1216 

6 	03/05/2007 	CASE APPEAL STATEMENT 	 1219 - 1220 

6 	09/18/2012 	CASE APPEAL STATEMENT 	 1317- 1318 
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VOL 	DATE PLEADING 
PAGE 

NUMBER: 

472 - 472 

1030 - 1036 

707 - 711 

1063 - 1069 

446 - 447 

1123 - 1124 

1201 - 1206 

833 - 838 

1275 - 1281 

12 - 14 

42 - 66 

146 - 147 

41 - 41 

89C092174 	The State of Nevada vs Roy D Moraga 

INDEX 

7 	11/09/2012 

5 	02/25/2002 

5 	01/17/1997 

4 	08/05/1996 

1 	12/28/1989 

3 	01/27/1992 

1 	06/27/1990 

3 	11/13/1991 

3 	02/13/1992 

4 	10/07/1996 

5 	06/13/1998 

5 	09/22/1998 

6 	02/10/2005 

7 	11/09/2012 

3 	02/20/1992 

5 	02/09/2004 

4 	02/20/1996 

5 	09/27/2004 

3 	10/03/1991 

6 	01/10/2006 

6 	02/08/2007 

4 	09/06/1996 

6 	08/13/2012 

1 	01/09/1990 

1 	03/15/1990 

1 	07/07/1990 

1 	03/13/1990 

CERTIFICATE OF COPY AND TRANSMITTAL OF RECORD 

CERTIFICATE OF INMATE'S INSTITUTIONAL ACCOUNT 

CERTIFICATE OF MAILING 

CERTIFICATE OF MAILING OF MOTION TO WITHDRAW AS 
COUNSEL 

CRIMINAL BINDOVER 

CRIMINAL SETTING SLIP 

DESIGNATION OF RECORD ON APPEAL 

DESIGNATION OF RECORD ON APPEAL 

DESIGNATION OF RECORD ON APPEAL 

DESIGNATION OF RECORD ON APPEAL 

DESIGNATION OF RECORD ON APPEAL 

DESIGNATION OF RECORD ON APPEAL 

DESIGNATION OF RECORD ON APPEAL 

DISTRICT COURT MINUTES 

EX PARTE APPLICATION FOR PREPARATION OF 
TRANSCRIPTS 

EX PARTE MOTION FOR EXCESS FEES 

EX PARTE MOTION FOR FEES FOR EXPERT SERVICES 

EXTRAORDINARY WRIT OF MANDAMUS 

FINANCIAL CERTIFICATE 

FINANCIAL CERTIFICATE 

FINDING OF FACT AND CONCLUSIONS OF LAW 

FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER 

FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER 

INFORMATION 

INSTRUCTIONS TO THE JURY 

JUDGMENT OF CONVICTION (JURY TRIAL) 

JURY LIST 

968 - 968 

886 - 886 

830 - 830 

1-11  

469 - 469 

140 - 141 

464 - 465 

471 - 471 

849 - 850 

907 - 908 

944 - 945 

1104 - 1105 
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3 	10/03/1991 

4 	02/20/1996 

4 	03/05/1996 

4 	03/11/1996 

5 	02/25/2002 

6 	01/10/2006 

4 	08/26/1993 

PAGE 
NUMBER: 

85- 117 

712 - 726 

31 - 34 

1075 - 1082 

1169 - 1173 

1221 - 1222 

905 - 906 

791 - 794 

448 - 448 

727 - 727 

759 - 759 

769 - 769 

969 - 971 

1125 - 1126 

683 - 693 
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1257 - 1270 

996 - 1006 

667 - 669 

770 - 773 

89C092174 	The State of Nevada vs Roy D Moraga 

VOL 	DATE 

1 	06/04/1990 

4 	02/20/1996 

1 	02/05/1990 

5 	10/18/2004 

INDEX  

PLEADING  

MOTION AND NOTICE OF MOTION TO AMEND 
INFORMATION 

MOTION AND NOTICE OF MOTION TO COMPEL, 
PRODUCTION OF SEMAN AND BLOOD 

MOTION AND NOTICE OF MOTION TO ENDORSE NAMES 
ON INFORMATION 

MOTION AND ORDER FOR FAILURE TO PROSECUTE AND 
REINSTATE MOTION TO VACATE AND/OR AMEND 
JUDGMENT 

MOTION FOR LEAVE TO PROCEED IN FORMA PAUPERIS 

MOTION FOR LEAVE TO PROCEED IN FORMA PAUPERIS 

MOTION FOR LEAVE TO PROCEED IN FORMA PAUPERIS 

MOTION FOR LEAVE TO PROCEED IN FORMA PAUPERIS 

MOTION FOR LEAVE TO PROCEED IN FORMA PAUPERIS 

MOTION FOR LEAVE TO PROCEED IN FORMA PAUPERIS 
AND FOR APPOINTMENT OF COUNSEL 

MOTION FOR LEAVE TO PROCEED IN FORMA PAUPERIS; 
AFFIDAVIT IN SUPPORT OF REQUEST TO PROCEED IN 
FORMA PAUPERIS; MOTION FOR AMENDED JUDGMENT 
OF CONVICTION TO INCLUDE JAIL TIME CREDITS AND 
AFFIDAVIT OF PETITION 

6 	02/22/2006 	MOTION AND ORDER TO TRANSPORT AND PRODUCE 
INMATE FOR HEARING 

6 	03/05/2007 	MOTION FOR APPOINTMENT OF COUNSEL ON APPEAL 

5 	06/01/1998 	MOTION FOR ENLARGEMENT OF TIME 

4 	04/11/1996 	MOTION FOR EXTENSION OF TIME TO FILE 
SUPPLEMENTAL POINTS AND AUTHORITIES 

08/06/2012 	MOTION FOR RECONSIDERATION 

12/16/2003 	MOTION FOR RELEASE OF DNA EVIDENCE UNDER 
NEVADA OPEN RECORDS ACT 

07/21/1992 	MOTION FOR RETURNING SEIZED PROPERTY 

03/11/1996 	MOTION FOR RETURNING SEIZED PROPERTY 

3 
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INDEX  
PAGE 

VOL 	DATE 	PLEADING 	 NUMBER: 

3 	01/02/1992 	MOTION TO APPOINT COUNSEL FOR APPEAL 	 466 - 468 

5 	04/30/1998 	MOTION TO MODIFY OR IN THE ALTERNATIVE CORRECT 889 - 890 
ILLEGAL SENTENCE 

5 	02/25/2002 	MOTION TO PRESERVE EVIDENCE AND ORDER 	 972 - 980 

5 	08/06/1998 	MOTION TO STRIKE 	 918 - 924 

2 	09/26/1991 	MOTION TO TRANSFER SENTENCING BACK TO 	 439 - 441 
DEPARTMENT VII 

5 	10/31/2002 	MOTION TO VACATE AND/OR AMEND JUDGMENT 	982 - 987 

4 	04/09/1996 	MOTION TO WITHDRAW AS COUNSEL 	 785 - 788 

4 	08/02/1996 	MOTION TO WITHDRAW AS COUNSEL 	 826 - 829 

5 	10/19/2004 	NEVADA SUPREME COURT CLERK'S CERTIFICATE 	1083 - 1088 
JUDGMENT - AFFIRMED 

6 	09/13/2007 	NEVADA SUPREME COURT CLERK'S CERTIFICATE 	1241 - 1248 
JUDGMENT - AFFIRMED 

4 	10/30/1995 	NEVADA SUPREME COURT CLERK'S CERTIFICATE 	698 - 701 
JUDGMENT - DISMISSED 

5 	04/30/1999 	NEVADA SUPREME COURT CLERK'S CERTIFICATE 	949 - 951 
JUDGMENT - DISMISSED 

5 	06/01/1999 	NEVADA SUPREME COURT CLERK'S CERTIFICATE 	952 - 959 
JUDGMENT - DISMISSED 

5 	06/01/1999 	NEVADA SUPREME COURT CLERK'S CERTIFICATE 	960 - 967 
JUDGMENT - DISMISSED 

6 	05/02/2005 	NEVADA SUPREME COURT CLERK'S CERTIFICATE 	1113 - 1116 
JUDGMENT - DISMISSED 

3 	10/04/1991 	NEVADA SUPREME COURT CLERK'S CERTIFICATE 	454 - 458 
JUDGMENT - REMAND 

1 	06/27/1990 	NOTICE OF APPEAL 	 142 - 143 

3 	10/30/1991 	NOTICE OF APPEAL 	 460 - 460 

4 	09/27/1996 	NOTICE OF APPEAL 	 847 - 848 

5 	06/13/1998 	NOTICE OF APPEAL 	 909 - 909 

5 	09/22/1998 	NOTICE OF APPEAL 	 946 - 946 
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INDEX 
PAGE 

VOL 	DATE 	PLEADING 	 NUMBER: 

5 	02/17/2004 	NOTICE OF APPEAL 	 1038 - 1039 

6 	02/10/2005 	NOTICE OF APPEAL 	 1106 - 1106 

6 	03/02/2007 	NOTICE OF APPEAL 	 1217 - 1218 

6 	09/17/2012 	NOTICE OF APPEAL 	 1312 - 1316 

6 	02/22/2006 	NOTICE OF CHANGE OF ADDRESS 	 1174 - 1174 

6 	02/13/2007 	NOTICE OF ENTRY OF DECISION AND ORDER 	 1207 - 1213 

6 	08/21/2012 	NOTICE OF ENTRY OF FINDINGS OF FACT, CONCLUSIONS 1282 - 1289 
OF LAW AND ORDER 

4 	04/17/1996 	NOTICE OF ENTRY OF ORDER 	 796 - 799 

4 	09/20/1996 	NOTICE OF ENTRY OF ORDER 	 839 - 846 

4 	10/28/1996 	NOTICE OF ENTRY OF ORDER 	 851 - 858 

5 	05/29/1998 	NOTICE OF ENTRY OF ORDER 	 901 - 904 

5 	07/07/1998 	NOTICE OF ENTRY OF ORDER 	 914 - 917 

6 	04/08/2005 	NOTICE OF ENTRY OF ORDER 	 1109 - 1112 

5 	02/26/2002 	NOTICE OF HEARING - CRIMINAL 	 981 - 981 

3 	10/03/1991 	NOTICE OF MOTION MOTION FOR WITHDRAWAL OF 	449 - 453 
ATTORNEY OF RECORD AND TRANSFER OF RECORDS 

4 	03/05/1996 	NOTICE OF MOTION MOTION FOR WITHDRAWAL OF 	760 - 763 
ATTORNEY OF RECORD AND TRANSFER OF RECORDS 

1 	06/29/1990 	ORDER 	 144 - 145 

1 	08/02/1990 	ORDER 	 148 - 149 

4 	08/17/1992 	ORDER 	 681 - 682 

6 	03/30/2005 	ORDER 	 1107- 1108 

3 	02/10/1992 	ORDER APPOINTING COUNSEL 	 470 - 470 

6 	03/23/2007 	ORDER DENYING DEFENDANT'S MOTION FOR 	 1239 - 1240 
APPOINTMENT OF COUNSEL 

5 	06/30/1998 	ORDER DENYING DEFENDANT'S MOTION FOR 	 912 - 913 
ENLARGEMENT OF TIME 

5 	01/07/2004 	ORDER DENYING DEFENDANT'S MOTION FOR RELEASE 	1028 - 1029 
OF DNA EVIDENCE UNDER NEVADA OPEN RECORDS ACT 
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NUMBER: 

1319 - 1320 

899 - 900 

942 - 943 

459 - 459 

988 - 988 

1037 - 1037 

1162 - 1162 

437 - 438 

1186- 1187 

1188 - 1189 
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1167- 1168 
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VOL 	DATE 

6 	10/05/2012 

5 	05/28/1998 

5 	08/27/1998 

3 	10/23/1991 

5 	11/21/2002 

5 	02/11/2004 

6 	01/12/2006 

2 	09/13/1991 

6 	04/21/2006 

6 	05/05/2006 

6 	06/05/2006 

4 	08/27/1996 

6 	01/27/2006 

3 	02/20/1992 

3 	02/20/1992 

3 	02/20/1992 

3 	02/20/1992 

3 	02/20/1992 

3 	02/20/1992 

2 	01/09/1991 

1 	06/13/1990 

INDEX  

PLEADING  

ORDER DENYING DEFENDANT'S MOTION TO RECONSIDER 

ORDER DENYING DEFENDANT'S PRO PER MOTION TO 
MODIFY OR IN ALTERNATIVE CORRECT ILLEGAL 
SENTENCE 

ORDER DENYING DEFENDANT'S PRO PER MOTION TO 
STRIKE 

ORDER FOR APPOINTMENT OF COUNSEL 

ORDER FOR APPOINTMENT OF COUNSEL FOR POST-
CONVICTION RELIEF 

ORDER FOR PAYMENT OF EXCESS FEES 

ORDER FOR PETITION FOR WRIT OF HABEAS CORPUS 

ORDER FOR PRODUCTION OF INMATE 

ORDER FOR PRODUCTION OF INMATE ROY D. MORAGA, 
BAC # 31584 

ORDER FOR PRODUCTION OF INMATE ROY D. MORAGA, 
BAC # 31584 

ORDER FOR PRODUCTION OF INMATE ROY D. MORAGA, 
BAC # 315M 

ORDER FOR TRANSCRIPTS 

ORDER GRANTING DEFENDANT'S PRO PER MOTION FOR 
LEAVE TO PROCEED IN FORMA PAUPERIS AND ORDER 
DENYING DEFENDANT'S PRO PER MOTION FOR 
APPOINTMENT OF COUNSEL 

ORDER RE: PREPARATION OF TRANSCRIPTS 

ORDER RE: PREPARATION OF TRANSCRIPTS 

ORDER RE: PREPARATION OF TRANSCRIPTS 

ORDER RE: PREPARATION OF TRANSCRIPTS 

ORDER RE: PREPARATION OF TRANSCRIPTS 

ORDER RE: PREPARATION OF TRANSCRIPTS 

ORDER RELEASING EVIDENCE 

ORDER TO AMEND INFORMATION 

473 - 474 

475 - 476 

477 - 478 

479 - 480 

481 - 482 

483 - 484 

435 - 435 

122 - 122 
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NUMBER: 

39 - 40 

800 - 801 

436 - 436 

728 - 748 

1127 - 1161 

75 - 84 

71 - 74 

485 - 485 

486 - 486 

487 - 487 

488 - 488 

489 - 489 

694 - 694 

1007 - 1007 

789 - 790 

795 - 795 

831 - 831 

1023 - 1027 

1290 - 1297 

1190 - 1198 
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VOL 	DATE 

1 	02/15/1990 

4 	04/17/1996 

2 	01/09/1991 

4 	02/20/1996 

6 	01/10/2006 

1 	05/16/1990 

1 	03/15/1990 

3 	02/26/1992 

3 	02/26/1992 

3 	02/28/1992 

3 	03/02/1992 

3 	03/02/1992 

4 	08/27/1993 

5 	12/17/2003 

4 	04/09/1996 

4 	04/15/1996 

4 	08/05/1996 

5 	01/05/2004 

6 	 08/28/2012 

6 	 05/24/2006 

INDEX 

PLEADING 

ORDER TO ENDORSE NAMES ON INFORMATION 

ORDER TO WITHDRAW AS ATTORNEY OF RECORD 

PETITION FOR RELEASE OF EVIDENCE 

PETITION FOR WRIT OF HABEAS CORPUS (POST-
CONVICTION) 

PETITION FOR WRIT OF HABEAS CORPUS (POST-
CONVICTION) 

PRE-SENTENCE INVESTIGATION REPORT (UNFILED) 
CONFIDENTIAL 

PROPOSED VERDICT 

RECEIPT OF COPY 

RECEIPT OF COPY 

RECEIPT OF COPY 

RECEIPT OF COPY 

RECEIPT OF COPY 

RECEIPT OF COPY 

RECEIPT OF COPY 

RECEIPT OF COPY AND CERTIFICATE OF MAILING 

RECEIPT OF COPY OF MOTION FOR EXTENSION OF TIME 
TO FILE SUPPLEMENTAL POINTS AND AUTHORITIES 

RECEIPT OF COPY OF MOTION TO WITHDRAW AS 
COUNSEL 

REPLY TO STATE'S OPPOSITION TO DEFENDANT'S 
MOTION FOR RELEASE OF DNA EVIDENCE UNDER 
NEVADA OPEN RECORDS ACT 

REPLY TO STATE'S OPPOSITION TO PETITIONER'S MOTION 
FOR RECONSIDERATION 

REPLY TO STATE'S RESPONSE AND OPPOSITION TO 
MOTION TO DISMISS PETITION FOR WRIT OF HABEAS 
CORPUS (POST-CONVICTION) 

5 1099 - 1101 01/05/2005 	REPLY TO STATE'S RESPONSE TO EXTRAORDINARY WRIT 
OF MANDAMUS AND MOTION TO DISMISS 

7 
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INDEX 
PAGE 

VOL 	DATE 	PLEADING 	 NUMBER: 

4 	01/13/1997 	REPORTER'S TRANSCRIPT OF APRIL 17, 1996 	 862 - 866 

4 	01/13/1997 	REPORTER'S TRANSCRIPT OF AUGUST 12, 1996 	 867 - 871 

4 	01/13/1997 	REPORTER'S TRANSCRIPT OF AUGUST 21, 1996 	 872 - 875 

1 	01/24/1990 	REPORTER'S TRANSCRIPT OF DECEMBER 26, 1989 	 15 -30 

3 	03/04/1992 	REPORTER'S TRANSCRIPT OF FEBRUARY 15, 1990 	 490 - 491 

1 	02/12/1990 	REPORTER'S TRANSCRIPT OF JANUARY 11, 1990 	 35 - 38 

6 	03/12/2007 	REPORTER'S TRANSCRIPT OF JANUARY 23, 2006 	 1223 - 1226 

5 	05/04/2004 	REPORTER'S TRANSCRIPT OF JANUARY 5, 2004 	 1046 - 1052 

4 	01/13/1997 	REPORTER'S TRANSCRIPT OF JULY 15, 1996 	 876 - 877 

4 	01/13/1997 	REPORTER'S TRANSCRIPT OF JULY 19, 1996 	 878 - 882 

1 	06/13/1990 	REPORTER'S TRANSCRIPT OF JUNE 13, 1990 (UNFILED) 	123 - 139 

6 	03/12/2007 	REPORTER'S TRANSCRIPT OF JUNE 26, 2006 	 1227 - 1233 

1 	10/11/1990 	REPORTER'S TRANSCRIPT OF MARCH 12, 1990 	 150 - 220 
(CONTINUED) 

2 	10/11/1990 	REPORTER'S TRANSCRIPT OF MARCH 12, 1990 	 221 - 264 
(CONTINUATION) 

3 	03/27/1992 	REPORTER'S TRANSCRIPT OF MARCH 12, 1990 	 520 - 657 

2 	10/11/1990 	REPORTER'S TRANSCRIPT OF MARCH 13, 1990 	 265 - 387 

2 	10/11/1990 	REPORTER'S TRANSCRIPT OF MARCH 15, 1990 	 388 - 434 

5 	01/13/1997 	REPORTER'S TRANSCRIPT OF MARCH 6, 1996 	 883 - 885 

3 	04/14/1992 	REPORTER'S TRANSCRIPT OF MARCH 7, 1990 	 658 - 662 

4 	04/14/1992 	REPORTER'S TRANSCRIPT OF MARCH 9, 1990 	 663 - 664 

5 	05/14/2004 	REPORTER'S TRANSCRIPT OF MAY 11, 1998 	 1057 - 1060 

5 	05/04/2004 	REPORTER'S TRANSCRIPT OF NOVEMBER 13, 2002 	 1053 - 1056 

3 	03/04/1992 	REPORTER'S TRANSCRIPT OF OCTOBER 11, 1991 	 492 - 494 

3 	03/04/1992 	REPORTER'S TRANSCRIPT OF OCTOBER 14, 1991 	 495 - 499 

3 	03/04/1992 	REPORTER'S TRANSCRIPT OF OCTOBER 21, 1991 	 500 - 511 

3 	03/04/1992 	REPORTER'S TRANSCRIPT OF OCTOBER 9, 1991 	 512 - 514 

3 	03/04/1992 	REPORTER'S TRANSCRIPT OF SEPTEMBER 23, 1991 	515 - 519 
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4 	05/26/1992 

6 	08/28/2012 

4 	09/29/1993 

5 	11/27/2002 

6 	03/16/2007 

5 	12/26/2003 

6 	02/27/2006 

4 	04/01/1996 

INDEX  

PLEADING  

REQUEST FOR RECORDS 

REQUEST TO FILE EXHIBIT 1 

SECOND AMENDED JUDGMENT OF CONVICTION (JURY 
TRIAL) 

STATE'S OPPOSITION TO DEFENDANT'S MOTTO TO 
VACATE AND/OR AMEND JUDGMENT 

STATE'S OPPOSITION TO DEFENDANT'S MOTION FOR 
APPOINTMENT OF COUNSEL 

STATE'S OPPOSITION TO DEFENDANT'S MOTION FOR 
RELEASE OF DNA EVIDENCE UNDER NEVADA OPEN 
RECORDS ACT 

STATE'S OPPOSITION TO DEFENDANT'S MOTION FOR 
TRANSPORT 

STATE'S OPPOSITION TO DEFENDANT'S MOTION TO 
COMPEL PRODUCTION OF SEMAN AND BLOOD, PETITION 
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STATE OF NEVADA, 

vs. 

ROY D. MORAGA, 

Defendant(s), 

Plaintiff(s), 

) 
) Case No: C92174 
) Dept No: VIII 
) 
) 
) 
) 
) 
) 
) 

S12 

Respondent 
David Roger, District Attorney 
200 S. 3rd  St. 
Las Vegas NV 89101 
(702) 455-4711 
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Appellant/Proper Person 
Roy D. Moraga #31584 
P.O. Box 1989 
Ely, NV 89301 

ASTA 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

FILED 
2005 FEB ID P 2: 48 

CASE APPEAL STATEMENT 

1, Appellant(s): ROY D. MORAGA 

2. Judge: LEE A. GATES 

3. All Parties, District Court: 

Plaintiff, THE STATE OF NEVADA 

Defendant(s), ROY D. MORAGA 

4. All Parties, Appeal: 

Appellant(s), ROY D. MORAGA 

Respondent, THE STATE OF NEVADA 

5. Appellate Counsel: 
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By: 

• 
6. District Court Attorney, Appointed 

7. On Appeal, N/A 

8. Forma Pauperis, Granted 

9. Date Commenced in District Court: 12/28/89 

Dated This 10 day of February 2005. 

Shirley B. Parraguirre, Clark County Clerk 

Robin J. Mills, Dikaty clerk 
200 South Third Sire 
PO Box 551601 
Las Vegas, Nevada 89155-1601 
(702) 455-4409 
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Ho 3U 12 2 rh 715 

• 

ORDD 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

Case No. C92174 

Dept. VIII 

ORDER 

Hearing Date: January 31, 2005 
Hearing Time: 9:00 am. 

-1- 7S15 

• ORIGINAL 	• 
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24 
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ROY D. MORAGA, 	 ) 
) 

Petitioner, 	) 
) 

vs. 	 ) 
) 
) 

JACKIE CRAWFORD, et al., 	 ) 
) 

Respondents. ) 
) 

	  ) 

MORAGA's proper person Motion For Order For Failure To Prosecute and Reinstate 

Motion To Vacate and/or Amend Judgment came on for hearing on January 31, 2005. In 

addition, MORAGA's proper person Extraordinary Writ Of Mandamus also came on for 

hearing at the same time on January 31, 2005. MORAGA, in proper person, was not present, 

being an inmate in the custody of the Nevada Department of Corrections, at Ely State Prison, 

Ely, Nevada. Respondents were represented by legal counsel, BRIAN SANDOVAL, Attorney 

General of Nevada, by his Deputy, D, Greg Whicker. Upon reviewing the Motion and 

pleadings and papers on file herein, the Court finds and rules as follows: 

For the reasons set forth in State's Response To Extraordinary Writ Of Mandamus, 

MORAGA is not entitled to relief he requests. Now therefore, 

IT IS HEREBY ORDERED that Defendant's Motion For Order For Failure To Prosecute 

is DENIED; and 

1107 



1 fr  • 
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!STRICT COURT JUDGE \* 

Submitted this ay of March, 2005 by: 

1 

2 

3 

4 

5 

6 

7 

8 

9 
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12 

13 

14 

15 
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17 
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24 

25 

26 

27 

28 

IT IS FURTHER ORDERED that MORAGA's Extraordinary Writ of Mandamus is also 

DENIED. 

DATED this  c °1  day of  L-'41 XAA.C.K 	, 2005. 

BRIAN SANDOVAL 
Attorney Ge 

By: 
e ..0 L. Hulse 

Senior Deputy Attorney General 
Nevada Bar No. 3778 
555 East Washington, Ave. #3900 
Las Vegas, NV 89101 
(702) 486-3420 
Attorneys for Plaintiff 

-2- 
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ORIGINAL 
NEO 
BRIAN SANDOVAL 
Attorney General 
By: RENE L. HULSE 
Senior Deputy Attorney General 
Criminal Division 
Nevada Bar No. 3778 
555 E. Washington Avenue, Suite 3900 
Las Vegas, Nevada 89101 
(702) 486-3420 

Attorney for Respondents 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

* * * 

ROY D. MORAGA, 	 ) 	CASE NO.: C92174 
) 
) 

Petitioner, 	) 	DEPT. NO.: VIII 
) 

vs. 	 ) 
) 
) 

JACKIE CRAWFORD, et al. 	 ) 
) 
) 

Respondents. 	) 
	 ) 

TO: ROY D. MORAGA, Petitioner; 

PLEASE TAKE NOTICE that an ORDER was entered in the above-entitled action on 

the 30th  day of March, 2005, a copy of which is attached hereto. 

DATED this  Sti--  day of April, 2005. 

BRIAN SANDOVAL 
Attorney General 

By: 
RENE L. HULSE 
Senior Deputy Attorney General 

-1- 
S9 

NOTICE OF ENTRY OF ORDER 
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CERTIFICATE OF MAILING 

I hereby certify that I am an employee of the Office of the Attorney General of the State 

of Nevada and that on the  'Cgr  \  day of April, 2005, I served the foregoing NOTICE OF ENTRY 

OF ORDER by mailing a copy thereof addressed to: 

Roy D. Moraga, #31584 
Ely State Prison 
P. 0. Box 1989 

Ely, Nevada 89301 

;DCNi ■\,., (I)-143L)t--  
An Employee of the Office of the Attorney General 
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ORDD 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

Case No. C92174 

Dept. VIII 

ORDER 

Hearing Date: January 31, 2005 
Hearing Time: 9:00 a.m. 
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• 	• 
1: 1 1. Liu 

M e 30 12 29 PH 105 

CL. 

ROY D. MORAGA, 	 ) 
) 

Petitioner, 	) 
) 

vs. 	 ) 
) 
) 

JACKIE CRAWFORD, et al., 	 ) 
) 

Respondents. ) 

	 )

) 

MORAGA's proper person Motion For Order For Failure To Prosecute and Reinstate 

Motion To Vacate and/or Amend Judgment came on for hearing on January 31, 2005. In 

addition, MORAGA's proper person Extraordinary Writ Of Mandamus also came on for 

hearing at the same time on January 31, 2005. MORAGA, in proper person, was not present, 

being an inmate in the custody of the Nevada Department of Corrections, at Ely State Prison, 

Ely, Nevada. Respondents were represented by legal counsel, BRIAN SANDOVAL, Attorney 

General of Nevada, by his Deputy, D. Greg Whicker. Upon reviewing the Motion and 

pleadings and papers on file herein, the Court finds and rules as follows: 

For the reasons set forth in State's Response To Extraordinary Writ Of Mandamus, 

MORAGA is not entitled to relief he requests. Now therefore, 

IT IS HEREBY ORDERED that Defendant's Motion For Order For Failure To Prosecute 

is DENIED: and 

-1- 
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Submitted this 	ay of March, 2005 by: 

BRIAN SANDOVAL 
Attorney Ge 

By: 
e ..e L. Hulse 

Senior Deputy Attorney General 
Nevada Bar No. 3778 
555 East Washington, Ave. #3900 
Las Vegas, NV 89101 
(702) 486-3420 
Attorneys for Plaintiff 

• 	• 
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28 

IT IS FURTHER ORDERED that MORAGA's Extraordinary Writ of Mandamus is also 

DENIED. 

DATED this622q  day of 74 ar-d"--- 	, 2005. 

A. dkit§ 

DISTRICT COURT JUDGE 

-2- 
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Frci • 
Supreme Court No. 4lig5 2 3 50 PM '05 

f5e4z 
District Court Case No. C0921 7e 

CLERK 

ROY D. MORAGA, 
Appellant, 

vs. 
THE STATE OF NEVADA, 
Respondent. 

IN THE SUPREME COURT OF THE STATE OF NEVADA FILED 

CLERK'S CERTIFICATE 

STATE OF NEVADA, ss 

I, Janette M. Bloom, the duly appointed and qualified Clerk of the Supreme Court of the State of 
Nevada, do hereby certify that the following is a full, true and correct copy of the Judgment in this 
matter. 

JUDGMENT 

The court being fully advised in the premises and the law, it is now ordered, adjudged and decreed, 
as follows: "ORDER this appeal DISMISSED." 

Judgment, as quoted above, entered this 1st day of April, 2005. 

IN WITNESS WHEREOF, I have subscribed my name and affixed 
the seal of the Supreme Court at my Office in Carson City, 

Nevada, this 26th day of April, 2005. 

Janette M. Bloom, Supreme Court Clerk 

By: 
Chief 	puty Clerk 

JUDGMENT ENTERED 

MAY 10 Z005 

CE-02 
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No. 44685 

LE D  

, 	J. 

SUPREME COURT 

OF 

NEVADA 

(0) I947A 
0S-12:01.44-c10 

IN THE SUPREME COURT OF THE STATE OF NEVADA 

ROY D. MORAGA, 
Appellant, 

vs. 
THE STATE OF NEVADA, 
Respondent.  

ORDER DISMISSING APPEAL 

APR 0 1 2005 

JANETTE &LOOM 
CLERK QLSU REmE CO 

BY 
E -17.-MTY-CLEFIK 

This is a proper person appeal from a decision of the district 

court to deny a "motion and order for failure to prosecute and reinstate 

motion to vacate and/or amend judgment" and a motion for transport of 

prisoner. Eighth Judicial District Court, Clark County; Lee A. Gates, 

Judge. 

Our review of this appeal reveals a jurisdictional defect. The 

right to appeal is statutory; where no statute or court rule provides for an 

appeal, no right to appeal exists.' No statute or court rule provides for an 

appeal from a decision denying the aforementioned motions. Accordingly, 

we 

ORDER this appeal DISMISSED. 

	 , 	J. 
ROSp 

\J Q " 	
, 	J. 

Gibbons 

'Castillo v. State,  106 Nev. 349, 792 P.2d 1133 (1990). 
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cc: 	Hon. Lee A. Gates, District Judge 
Roy D. Moraga 
Attorney General Brian Sandoval/Carson City 
Clark County District Attorney David J. Roger 
Clark County Clerk 

SUPREME COURT 

OF 
NEVADA 

(0) 1947A 

2 



ROY D. MORAGA, 
Appellant, 

vs. 
THE STATE OF NEVADA, 
Respondent. 

Supreme Court No. 44685 

District Court Case No. C092174 

• 
IN THE SUPREME COURT OF THE STATE OF NEVADA 

REMITTITUR 

TO: Shirley Parraguirre, Clark County Clerk 

Pursuant to the rules of this court, enclosed are the following: 

Certified copy of Judgment and Opinion/Order. 

Receipt for Remittitur. 

DATE: April 26, 2005 

Janette M. Bloom, Clerk of Court 

Chief DeOuty Clerk 

cc: Hon. Lee A. Gates, District Judge 
Attorney General Brian Sandoval/Carson City 
Clark County District Attorney David J. Roger 
Roy D. Moraga 

RECEIPT FOR REMITTITUR 

Received of Janette M. Bloom, Clerk of the Supreme Court of the State of Nevada, the 

v2 et 3  . 

NORRETA CALDWEI.T  
County Clerk 

By: 

REMITTITUR issued in the above-entitled cause, on 

b5-04,,7L+2 
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AFF 
Roy Moraga 
Inmate No. 31584 
Ely State Prison 
P.O. Box 1989 
Ely, NV 89301 
In Proper Person 
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CLARK COUNTY, NEVADA 

ROY D. MORAGA, 

Petitioner, 

vs. 

E.K. McDANIEL, et al., 

Respondents. 

CASE NUMBER: C92174 
DEPARTMENT: VIII 

AFFIDAVIT IN SUPPORT OF MOTION  
FOR LEAVE TO PROCEED IN FORMA 
PAUPERIS AND FOR APPOINTMENT 
OF COUNSEL  

8 EIGHTH JUDICIAL DISTRICT COURT 

I, Roy D. Moraga, being first duly sworn, depose and say that I am the petitioner in the above 

entitled case; that in support of my request to proceed without being required to prepay fees, costs, or 

give security therefor, I state that because of my poverty I am unable to pay the costs of said proceeding 

or to give security therefor, and that I believe I am entitled to redress. 

I further swear that the responses which I have made to the questions and instructions below 

relating to my ability to pay the cost of proceeding in this Court are true: 

1. 	Are you presently employed? Yes 	No 7 

a. 	If the answer is yes, state the amount of your salary or wages per month 

and give the name and address of your employer. 

/V1i4  

Stt 
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• 	• 
1 	b. 	If the answer is no, state the date of your last employment and the amount 

• 2 	 of the salary and wages per month which you received. 

3 	 lYS9  

4 

5 

6 2. 	Have you received within the past twelve months any income from a business, profession 

7 	or other form of self-employment, or in the form of rent payments, interest, dividends, 

8 	or other source? 

9 	Yes 	No  yr--  

10 	a. 	If the answer is yes, describe each source of income, and state the amount 

11 	 received from each during the past twelve months. 

12  

13 

14 

15 3. 	Do you own any cash or checking or savings account (include any funds in prison 

16 	accounts)? Yes 	 No 	 

17 	a. a. 	If the answer is yes, state the total value of the items owned. 

18  

19 

20 

21 4. 	Do you own any real estate, stocks, bonds, notes, automobiles, or other valuable property 

22 	(excluding ordinary household furnishings and clothing)? Yes 	 No 

23 	a. 	If the answer is yes, describe the property and state its approximate value. 

24 	 iV/A  

25 

26 

27 

28 

2 
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462/—ELRoy °raga 
Inm te No. 31584 
Rowlyloraga 
Inny'ite No. 31584 
Ely State Prison 
P.O. Box 1989 
Ely, NV 89301 
In Proper Person 

• 	• 
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28 

5. 	List the persons who are dependent upon you for support and state your relationship to 

those persons. 

I understand that a false statement or answer to any questions in this affidavit will subject me to 

penalties for perjury. 

Dated this  di ,d.,4  day of January, 2006. 

3 
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• 	• 
CERTIFICATE OF SERVICE  

The undersigned hereby certifies that he is a person of such age and discretion as to be competent 

to serve papers. 

That on January yth, 2006, he served a copy of the foregoing by personally mailing said copy 

to: 

E.K. McDaniel 
Ely State Prison 
P.O. Box 1989 
Ely, Nevada 89301 

Clark County District Attorney 
Regional Justice Center 
200 Lewis Ave. 
Las Vegas, Nevada 89155 
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CASE NO. offal /  

r  
uO RI  ,o6  

IN THE LTAktry JUDICIAL DISTRICT ODURT FOR THE SATE OF NEVADA 

IN AND FOR THE COUNTY OF eljfkic  

IN THE MATTER OF 

D 

# 3/53y 

ON MOTION FOR LEAVE TO PROCEED 

IN FORMA PAUPERIS  

I hereby certify that the Petitioner herein has the sum of 

Og 	on acqpunt to his credit at the institution 
where he is confined. I further certify that Petitioner likewise 

has the following securbi_ties to his credit according to the 

records of said institution: 

DATED this42te!day of  dea.nthket?..- 	, 

8g  24 
ta A ul 
UJ 	25  

UJ 	t: 26 
Cu) 
cr .4c 	27 

0 
0 28 

Byry#66* a p,o- --IT& 11  
Nevada Department of Corrections 
Inmate Services Accountant 
Authorized Officer of Institution 
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CERTIFICATE OF SERVICE  

The undersigned hereby certifies that he is a person of such age and discretion as to be competent 

to serve papers. 	 . 

That on January WA,  2006, he served a copy of the foregoing by personally mailing said copy 

to: 

E.K. McDaniel 
Ely State Prison 
P.O. Box 1989 
Ely, Nevada 89301 

Clark County District Attorney 
Regional Justice Center 
200 Lewis Ave. 
Las Vegas, Nevada 89155 
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MOT 	 ORIGINAL 
Roy Moraga 
Inmate No. 31584 
Ely State Prison 
P.O. Box 1989 
Ely, NV 89301 
In Proper Person 

EIGHTH JUDICIAL DISTRICT COURT 

CLARK COUNTY, NEVADA 
/ 23--°1-e  

ROY D. MORAGA, 

Petitioner, 

vs. 

E.K. MeDANTEL, et al., 

Respondents. 

CASE NUMBER: C92174 
DEPARTMENT: VIII 

MOTION FOR LEAVE TO PROCEED 
IN FORMA PAUPER'S AND FOR 
APPOINTMENT OF COUNSEL  

COMES NOW, the Petitioner, in proper person, pursuant to N.R.S.§12.015, and respectfully 

moves this Honorable Court for an Order granting Petitioner leave to proceed in the above-entitled 

action in forma pauperis, without requiring Petitioner to pay or provide security for the payment of costs 

of prosecuting this action. Petitioner's affidavit in support of this request and financial certificate is 

attached hereto. 

Petitioner further requests that counsel be appointed to represent him in this proceeding pursuant 

to NRS 34.750 and 34.820. 

Dated this  q m day of January, 2006. 

RoyMoraga 
Inm:tte No. 31584 
Ely State Prison 
P.O. Box 1989 
Ely, NV 89301 
In Proper Person 
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CERTIFICATE OF SERVICE  

The undersigned hereby certifies that he is a person of such age and discretion as to be competent 

to serve papers. 

That on January /ilk  2006, he served a copy of the foregoing by personally mailing said copy 

to: 

E.K. McDaniel 
Ely State Prison 
P.O. Box 1989 
Ely, Nevada 89301 

Clark County District Attorney 
Regional Justice Center 
200 Lewis Ave. 
Las Vegas, Nevada 89155 
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CLEAw  

IN THE EIGHTH JUDICIAL DISTRICT COURT OF THE 

STATE OF NEVADA IN AND FOR THE COUNTY OF CLARK 

Roy Moraga 
Inmate No. 31584 
Ely State Prison 
P.O. Box 1989 
Ely, NV 89301 
In Proper Person 

hi 

ROY D. MORAGA, 	 ) 
) 

Petitioner, 	) 
) 

vs. 	 ) 
) 

PETITION FOR WRIT OF HABEAS 
CORPUS (Post-Conviction) 
(NRS 34.720, et seq.) 

Case No. C92174 
E.K. McDANIEL, et al., 	 ) 	Dept. No. 8 

) 
Respondent. 	) 

	  ) 

INSTRUCTIONS: 

(1) This petition must be legibly handwritten or typewritten, signed by the petitioner and 
verified. 

(2) Additional pages are not permitted except where noted or with respect to the facts which you 
rely upon to support your grounds for relief. No citation of authorities need be furnished. 
If briefs or arguments are submitted, they should be submitted in the form of a separate 
memorandum. 

If you want an attorney appointed, you must complete the Affidavit in Support of Request 
to Proceed in Forma Pauperis. You must have an authorized officer at the prison complete 
the certificate as to the amount of money and securities on deposit to your credit in any 
account in the institution. 

(4) 	You must name as respondent the person by whom you are confined or restrained. If you are 
in a specific institution of the department of prisons, name the warden or head of the 
institution. If you are not in a specific institution of the department but within its custody, 
name the director of the department of prisons. 

35 

0 
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• 	• 
(5) You must include all grounds or claims for relief which you may have regarding your 

conviction or sentence. Failure to raise all grounds in this petition may preclude you from 
filing future petitions challenging your conviction and sentence. 

(6) You must allege specific facts supporting the claims in the petition you file seeking relief 
from any conviction or sentence. Failure to allege specific facts rather than just conclusions 
may cause your petition to be dismissed. If your petition contains a claim of ineffective 
assistance of counsel, that claim will operate to waive the attorney-client privilege for the 
proceeding in which you claim your counsel was ineffective. 

When the petition is fully completed, the original and one copy must be filed with the clerk 
of the state district court for the county in which you were convicted. One copy must be 
mailed to the respondent, one copy to the attorney general's office, and one copy to the 
district attorney of the county in which you were convicted or to the original prosecutor if 
you are challenging your original conviction or sentence. Copies must conform in all 
particulars to the original submitted for filing. 

(7)  

2 
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PETITION 

1. Name of institution and county in which you are presently imprisoned or where and how you 
are presently restrained of your liberty: ELY STATE PRISON, ELY, NEVADA. 

2. Name and location of court which entered the judgment of conviction under attack: 
EIGHTH JUDICIAL DISTRICT COURT OF NEVADA, 
COUNTY OF CLARK, LAS VEGAS, NEVADA. 

3_ 	Date of judgment of conviction: July 7, 1990 

4. Case Number: C92174 

5. (a) 	Length of sentence: 
Count I (Burglary): 	To ten years. 
Count II (Burglary): 	To ten years, consecutive to Count I 
Count III (Sexual Assault): Life with possibility of parole, consecutive to 

Count II 
Count IV (Sexual Assault): Habitual criminal with three prior felony 

convictions in 1977, 1983 and 1988, life without 
possibility of parole, consecutive to Count III. 

(b) 	If the sentence is death, state any date upon which execution is scheduled for? N/A 

6. Are you presently serving a sentence for a conviction other than the conviction under attack 
in this motion: No. 

If "YES", list crime, case number and sentence being served at this time. N/A 

7. Nature of offense involved in conviction being challenged: Two counts of burglary and 
two counts of sexual assault. 

8. What was your plea? Not guilty. 

9. If you entered a guilty plea to one count of an indictment or information, and a not guilty plea 
to another count of an indictment or information, or if a guilty plea was negotiated, give 
details: N/A 

10. If you were found guilty after a plea of not guilty, the finding was made by a jury or judge - 
without a jury? Jury. 

11. Did you testify at trial? Yes. 

3 
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12. 	Did you appeal from the judgment of conviction? Yes. 

	

13. 	If you did appeal, answer the following: 

FIRST DIRECT APPEAL 
a. Name of Court: Nevada Supreme Court 
b. Case Number: 21488 
c. Result: Judgment affirmed, remanded for re-sentencing 
d. Date of Result: September 17, 1991 

DIRECT APPEAL FOLLOWING RE-SENTENCING 
a. Name of Court: Nevada Supreme Court 
b. Case Number: 22901 
c. Result: Judgment affirmed 
d. Date of Result: October 4, 1995 

(Attach copy of order or decisions if available) 

14. 	If you did not appeal, explain briefly why you did not: N/A 

15. 	Other than a direct appeal from the judgment of conviction and sentence, have you 
previously filed any petitions, applications or motions with respect to this judgment in any 
court, state or federal? Yes. 

16. 	If your answer to No. 15 was "yes," give the following information: 

(a) 	As to any petition, application or motion, give the same information: 
1. Name of court: Eighth Judicial District Court of Nevada, County of Clark 
2. Nature of proceeding: Petition for Writ of Habeas Corpus (Post-

Conviction) 
3. Grounds raised: 

A. VIOLATION OF FOURTH AND FOURTEENTH AMENDMENT OF THE 

UNITED STATES CONSTITUTION, ILLEGAL DETAINMENT AND 

VIOLATION OF DUE PROCESS. PETITIONER WAS ARRESTED ON 

DECEMBER 5, 1989 AND WAS UNNECESSARILY DETAINED FOR 210 

HOURS WITHOUT BEING BROUGHT BEFORE A MAGISTRAl'E. NOT 

UNTIL DECEMBER 14, 1989 WAS PETITIONER BROUGHT IN PERSON 
BEFORE A JUDGE AT THE INITIAL ARRAIGNMENT WITHOUT A 

PROBABLE CAUSE HEARING. 

B. ILLEGALLY ADJUDICATED HABITUAL CRIMINAL. STATE FAILED TO 

PROVE BEYOND REASONABLE DOUBT THAT PETITIONER'S 

SENTENCE SHOULD BE ENHANCED PURSUANT TO STATE LAW. NOT 

ALL OF THE CERTIFIED COPIES OF THE CONVICTIONS SUBMITTED 

4 
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TO THE DISTRICT COURT WERE THOSE OF PETITIONER. TRIAL 

JUDGE WENDELL DID NOT INTEND FOR PETITIONER'S SENTENCE TO 

RUN CONSECUTIVELY. 

C. INEFFECTIVE ASSISTANCE OF TRIAL COUNSEL. FAILURE TO FILE 

MOTION TO SUPPRESS EVIDENCE (REGARDING PERSONAL PROPERTY 

TAKEN PRIOR TO ARREST). 

D. INEFFECTIVE ASSISTANCE OF TRIAL COUNSEL. FAILURE TO 

INVESTIGATE AND TO QUESTION WITNESSES AND CALL WITNESSES 

TO TRIAL. 

E. DURING PETITIONER'S TESTIMONY, TRIAL COUNSEL ALLOWED THE 

COURT TO BE MISLED BY QUESTIONS PETITIONER DID NOT 

UNDERSTAND. AT NO TIME DID PETITIONER INTEND THAT HE 

CLAIMED TO HAVE HAD SEXUAL INTERCOURSE WITH THE VICTIM 

BY "INSERTING HIS PENIS IN HER VAGINA." AT TIME OF TRIAL TIIIS 

QUESTION WAS NOT DEFINED THE SAME TO PETITIONER AS IT WAS 

TO VICTIM. 

F. AT TIME OF TRIAL PETITIONER HAD ONLY AN EIGHTH GRADE 

EDUCATION AND SEXUAL INTERCOURSE HAS A DIFFERENT MEANING 

TO MANY PEOPLE. WHEN VICTIM WAS ASKED THE SAME QUESTION, 
THE COURT MADE HER MEANING CLEAR TO JURY AND COURT. 

G. VIOLATION OF FOURTH AND FOURTEENTH AMENDMENTS, ILLEGAL 

DETAINMENT AND VIOLATION OF DUE PROCESS. PETITIONER WAS 

ARRESTED DECEMBER 5, 1989 AND WAS NOT BROUGHT BEFORE A 

MAGISTRATE OR JUDGE UNTIL DECEMBER 14,1989 FOR 210 HOURS, 

THUS VIOLATING THE 72-HOUR PERIOD PROVIDED FOR IN 

NEVADA'S STATUTE FOR A PROBABLE CAUSE DETERMINATION. 

H. PETITIONER WAS ILLEGALLY ADJUDICATED AS A HABITUAL 

CRIMINAL IN THAT THE STATE FAILED TO PRODUCE PROOF THAT 

PETITIONER HAD THREE VALID, PRIOR FELONY CONVICTIONS. 
TRIAL COUNSEL FAILED TO OBJECT TO CERTIFIED COPIES OF 

PETITIONER'S OTHER CONVICTIONS. 

I. PETITIONER'S RIGHT TO COUNSEL IS GUARANTEED BY THE SIXTH 

AMENDMENT OF THE UNITED STATES CONSTITUTION. INEFFECTIVE 

ASSISTANCE OF COUNSEL: 

TRIAL COUNSEL FAILED TO OBJECT TO THE STATE'S CONDUCT J. 



WHEN THE STATE VIOLATED ITS OWN INITIAL APPEARANCE 

STATUTE. 

K. TRIAL COUNSEL WOULD NOT INVESTIGATE PETITIONER'S CASE AND 

WOULD NOT QUESTION WITNESSES ON PETITIONER'S BEHALF. 

L. TRIAL COUNSEL DID NOT ADEQUATELY CROSS-EXAMINE WITNESSES 

AND ALLOWED PETITIONER TO BE MISLED IN ESSENTIAL QUESTIONS 

WHICH HAD SUBSTANTIAL AND INJURIOUS EFFECT IN DETERMINING 

THE JURY'S VERDICT. 

M. TRIAL COUNSEL TOLD PETITIONER HE WAS GOING TO PRISON 

REGARDLESS OF WHETHER HE WAS INNOCENT OR NOT. 

N. TRIAL COUNSEL REFUSED TO FILE A MOTION TO SUPPRESS 

EVIDENCE. 

0. PETITIONER HAD INFORMED THE LOWER COURT THERE WAS A 

CONFLICT OF INTEREST BETWEEN HIM AND TRIAL COUNSEL. 

PETITIONER ATTEMPTED TO HAVE TRIAL COUNSEL REMOVED BY 

MOTION TO COURT BUT THE COURT STILL APPOINTED MR. 

HILLMAN TO REPRESENT PETITIONER ON APPEAL. 

P. APPELLATE COUNSEL APPEALED ONLY ONE ISSUE 

Q. MORAGA IS ENTITLED TO AN EVIDENTIARY HEARING ON HIS 

PETITION BASED ON THE POINTS RAISED IN MR. MORAGA 'S PRO PER 

PETITION AND THE POINTS RAISED IN THIS SUPPLEMENT. 

R. MORAGA WAS HELD FOR 210 HOURS WITHOUT BEING BROUGHT 

BEFORE A MAGISTRATE FOR A PROBABLE CAUSE DETERMINATION. 

S. MORAGA RECEIVED INEFFECTIVE ASSISTANCE OF COUNSEL IN 

VIOLATION OF THE SIXTH AND FOURTEENTH AMENDMENTS: 

T. TRIAL COUNSEL FAILED TO OBJECT TO CERTIFIED COPIES OF 

MORA GA 'S OTHER CONVICTIONS THAT CONTAINED ERRORS ON THE 

FACE OF THE DOCUMENTS. 

U. TRIAL COUNSEL FAILED TO FILE A MOTION TO SUPPRESS THE 

WARRANTLESS SEARCH THAT LED TO THE DISCOVERY OF TIIE 

APARTMENT KEY. 
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V. TRIAL COUNSEL FAILED TO INTERVIEW WITNESSES THAT WERE 

LISTED BY MORAGA AND TO CALL SUCH WITNESSES TO TESTIFY AT 

TRIAL CONCERNING THE LACK OF SEXUAL ABILITY OF MORAGA 

WHILE INTOXICATED. THESE WITNESSES COULD HAVE TESTIFIED 

THAT THEY HAD SEEN MORAGA AND HAWK ENGAGED IN MAKING 

OUT WHEN THEY FIRST MET. WITNESSES COULD TESTIFY TO THE 

NATURE AND EXTENT OF MORAGA 'S KNEE INJURY WHICH 

REQUIRED HIM TO WHERE A BRACE AND THAT HE COULD NOT HAVE 

POSSIBLY PERFORMED THE PHYSICAL ACTS DESCRIBED BY HAWK 

AT TRIAL. 

W. TRIAL COUNSEL FAILED TO PREPARE MORAGA TO TESTIFY AND 

DISCUSS THE TYPES OF QUESTIONS THAT WOULD BE ASKED OF HIM. 

MORAGA, A MAN OF LIMITED EDUCATION, DID NOT UNDERSTAND 

SEX TO NECESSARILY INCLUDE PENILE PENETRATION AND HE 

THEREFORE ANSWERED THE QUESTIONS PUT TO HIM 

INAPPROPRIATELY. MORAGA DID NOT UNDERSTAND WHEN 

QUESTIONED WHETHER HE WOULD HAVE SEX WITH A WOMAN 

WITHOUT HER PERMISSION AND THEREFORE ANSWERED THE 

QUESTION IN SUCH A FASHION AS TO ADMIT THE COMMISSION OF 

TIIE CRIME CHARGED. 

X. TRIAL COUNSEL FAILED TO HAVE DNA TESTING PERFORMED ON 

THE SEMEN AND BLOOD SAMPLES TO ESTABLISH THAT NIORAGA 

WAS NOT THE SOURCE OF THE SEMEN FOUND IN VAGINAL VAULT OF 

THE ALLEGED VICTIM. 

4. Did you receive an evidentiary hearing on your petition, application or 
motion? No 

5. Result: Petition denied 
6. Date of Result: July 19, 1996 
7. If known, citations of any written opinion or date of orders entered pursuant 

to such result: Findings of Fact. Conclusions of Law and Order 

(b) 	As to any second petition, application or motion, give the same information: 

1. Name of court: United States District Court (CV-N-03-0220-LRH(RAM)) 
2. Nature of proceeding: Fourth Amended Petition for Writ of Habeas 

Corpus by a Person in State Custody Pursuant to 28 U.S.C. §2254 
3. Grounds raised: 

I. 	After Mr. Moraga's Original Sentence Was 
Vacated, Mr. Moraga Was Re-sentenced to a 
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Greater Amount of Time in Violation of His Rights 
to Due Process and Freedom from Cruel and 
Unusual Punishment under the Fifth and 
Fourteenth Amendments to the United States 
Constitution. 

Mr. Moraga's Sentencing as an Habitual Criminal 
Denied Him His Due Process Rights under the 
Fifth and Fourteenth Amendment to the United 
States Constitution. 

The Reasonable Doubt Instruction Given During 
the Trial Improperly Minimized the State's 
Burden of Proof. As a Result, Mr. Moraga's 
Conviction and Sentence Are Invalid under the 
Federal Constitutional Guarantees of Due Process, 
and a Fair Trial under the Fifth, and Fourteenth 
Amendments to the Constitution. 

IV. Insufficient Factual Support Existed to Support a 
First Degree Murder Conviction in Violation of 
Mr. Moraga's Fifth, Sixth and Fourteenth 
Amendment Rights. 

V. Defense Counsel's Numerous Failures Prior to and 
During Trial Denied Mr. Matylinsky His Right to 
the Effective Assistance of Counsel in Violation of 
the Sixth and Fourteenth Amendments to the 
United States Constitution. 

A. Failure to investigate witnesses; 
B. Failure to prepare Mr. Moraga for testimony; and 
C. Failure to test blood and semen. 

4. Did you receive an evidentiary hearing on your petition, application or 
motion? No. 

5. Result: Returning to state court to present claims found to be 
unexhausted by the federal court. 

6. Date of Result: Order administratively closing case entered November 15, 
2005. 

7. If known, citations of any written opinion or date of orders entered pursuant 
to such result: November 15, 2005. 
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As to any third or subsequent additional applications or motions, give the same 
information as above, list them on a separate sheet and attach. N/A 

(d) 	Did you appeal to the highest state or federal court having jurisdiction, the result or 
action taken on any petition, application or motion? Yes 
(1) First petition, application or motion? Notice of Appeal of Petition for Writ 

of Habeas Corpus (Case No. 29321) 
Citation or date of decision: April 19, 1999 

(2) Second petition, application or motion? N/A 
(3) Third or subsequent petition, application or motion? N/A 

If you did not appeal from the adverse action on any petition, application or motion, 
explain briefly why you did not. (You must relate specific facts in response to this 
question. Your response may be included on paper which is 8 1/2 by 11 inches 
attached to this petition. Your response may not exceed five handwritten or 
typewritten pages in length.) N/A 

17. Has any ground being raised in this petition been previously presented to this or any other 
court by way of petition for habeas corpus, motion, application or any other post-conviction 
proceeding? If so, identify: 

Which of the grounds is the same: Ground One 
The proceedings in which these grounds were raised: Petition for Writ of Habeas Corpus 
tiled in the United States District Court. 
I am raising these grounds because: Appellate counsel failed to adequately raise this 
claim in terms of a constitutional violation and it has been found to be unexhausted by 
the federal court. 

18. If any of the grounds listed in Nos. 23(a), (b), (c) and (d), or listed on any additional pages 
you have attached, were not previously presented in any other court, state or federal, list 
briefly what grounds were not so presented, and give your reasons for presenting them. (You 
must relate specific facts in response to this question. Your response may be included on 
paper which is 8 1/2 by 11 inches attached to this petition. Your response may not exceed five 
handwritten or typewritten pages in length. N/A 

19. Are you filing this petition more than 1 year following the filing of the judgment of 
conviction or the filing of a decision on direct appeal? If so, state briefly the reasons for the 
delay. (You must relate specific facts in response to this question. Your response may be 
included on paper which is 8 1/2 by 11 inches attached tot his petition. Your response may 
not exceed five handwritten or typewritten pages in length.) The federal court has found 
this ground to be unexhausted and has afforded me the opportunity to return to state 
court to exhaust this claim. 

9 
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20. Do you have any petition or appeal now pending in any court, either state or federal, as to the 

judgment under attack? Federal post-conviction proceeding has been administratively 
closed pending exhaustion of claims asserted in this petition and return to the United 
States District Court. 
If yes, state what court and the case number. United States District Court for the District 
of Nevada, CV-N-03-0220-LRH(RAM) 

21. Give the name of each attorney who represented you in the proceeding resulting in your 
conviction and on direct appeal: 
At Preliminary Hearing, Trial and Direct Appeal: Roger R. Hillman 
On Direct Appeal Following Re-Sentencing: Mark B. Bailus 

22. Do you have any future sentences to serve after you complete the sentence imposed by the 
judgment under attack? No. 

23. State concisely every ground on which you claim that you are being held unlawfully. 
Summarize briefly the facts supporting each ground. If necessary, you may attach pages 
stating additional grounds and facts supporting same. 

GROUND ONE 

AFTER MR. MORAGA'S ORIGINAL SENTENCE WAS 
VACATED, MR. MORAGA WAS RE-SENTENCED TO A 
GREATER AMOUNT OF TIME IN VIOLATION OF HIS 
RIGHTS TO DUE PROCESS AND FREEDOM FROM CRUEL 
AND UNUSUAL PUNISHMENT UNDER THE FIFTH AND 
FOURTEENTH AMENDMENTS TO THE UNITED STATES 
CONSTITUTION. 

After his conviction, the trial court sentenced Mr. Moraga to one term of life without 

parole. Although Mr. Moraga was convicted on four different counts, based on the prosecutor's 

recommendation, the judge imposed the habitual criminal enhancement and gave one overarching 

sentence. Following his conviction, Mr. Moraga appealed the conviction on the basis that he felt 

there was insufficient evidence to support the guilty verdict. He did not raise an issue with regard 

to the sentence structure. 

Nevertheless, in its order of remand, the Nevada Supreme Court held sua sponte that there 
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was a problem with his sentence. The court indicated that the district court did not have the 

authority to impose one sentence where there were multiple offenses. The case was remanded for 

a new sentencing. Despite numerous requests for a remand to the trial judge who actually heard the 

case, a new judge re-sentenced Mr. Moraga. Instead of one sentence of life without, Mr. Moraga 

received consecutive sentences of ten years, ten years, life with parole and life without parole. 

Mr. Moraga had a due process right under the Fifth and Fourteenth Amendments and a right 

under the to not be punished vindictively simply because he had challenged his conviction. This 

significantly harsher sentence was imposed solely to punish Mr. Moraga for exercising his right to 

an appeal. Mr. Moraga should not have received a more severe sentence because he appealed the 

judgment in his case. 

CONCLUSION  

WHEREFORE, petitioner prays that the court grant petitioner a hearing regarding the 

issues raised in this brief and grant relief to which he may be entitled in this proceeding. 

EXECUTED at ELY, Nevada on this  di th  day of January, 2006. 

Ii  p ..dleAK 04 I I -e• 

Ro f.  Moraga 
Inmate No. 31584 
Ely State Prison 
P.O. Box 1989 
Ely, NV 89301 
In Proper Person 
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VERIFICATION 

Under penalty of perjury, the undersigned declares that he is the petitioner named in the 

foregoing petition and knows the contents thereof; that the pleading is true of his own 

knowledge, except as to those matters stated on information and belief, and as to such matters he 

believes them to be true. 

77744 604,--  

R061. MOR#  AGA 
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CERTIFICATE OF SERVICE BY MAIL 

1, ROY D. MORAGA, hereby certify pursuant to N.R.C.P. 5(b), that on this Vi day of 

January, 2006, I mailed a true and correct copy of the foregoing PETITION FOR WRIT OF 

HABEAS CORPUS addressed to: 

E.K. McDaniel 
Ely State Prison 
P.O. Box 1989 
Ely, Nevada 89301 

Clark County District Attorney 
200 S. Third Street 
Las Vegas, Nevada 89155 
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IN THE SUPREME COURT OF THE STATE.OF.NEVADA 

	

_ kly D. MORAGA, 	' 	, 	.' - • ' . '.) 
, ) . 	. 	' Appellant,. 

. 	. 
) 

. 1 
THE STATE OF NEVADA,... 

Respondent. 	')  

• 
No.. 21488 	... 

' 

FILEIEF 
 AUG 2.7.T991 

rir 

ORDER OF REMAND  

This is an appeal from a judgment of conviction 

pursuant to a jury verdict of two counts of burglary and two 

.counts of sexual assault in violation of NRS 200.364, 200.366 

and 205.060. The district court .adjudicated appellant a 

habitual criminal and sentenced him to a single term of life 

'imprisonment in the Nevada State Prison without the possibility 

of parole. 

Appellant's sole contention on appeal is that the 

evidence presented at trial was insufficient tä support the 

jury's finding of guilt. Our review of the record on appeal, 

however, reveals sufficient evidence to establish guilt beyond 

a reasonable doubt as determined by a rational trier of fact. 

See.Wilkins v. State, 96 Nev. 367, 609 P.2d 309 (1980). 

In particular, we note that the victim's daughter 

testified that on December 5,'1989,.she discovered that her. 

Watch, apartment key, and some .other items were missing. She 

had heard a noise the night before. •  The same day, appellant' • 

gave the daughter's watch to his ex-girlfriend as a present.: A 

key to the apartment was found' among appellant's belongings. 

Although the victim had locked the door to the apartment, later - , -  

that day .  the victim saw appellant standing in her bedroom 
• • 

• 

halluran. ■• • 
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the- apartment. This evidence supports the conclusion that 

appellant twice entered the , apartment, once with intent to 

commit larceny, once with intent .  to commit the felony of sexual .  

assault. 

. In addition, we note that the victim testified that 

when she.woke'up and sew appellant-in her bedroom hallway, she 

screamed out the bathroom window for help. Appellant grabbed 

her mouth and threw her an the bed. Following a struggle, 

appellant inserted hie penie into her vagina against her will. 

After she showered, he again threw her on the bed and inserted 

his penis into her vagina against her will. Medical evidence 

revealed the presence of semen and sperm in her vagina. The 

victim immediately called for help. Appellant bragged about 

his deeds to a worker at the apartment complex as he left. 

This evidence eupports the conclusion that appellant twice 

subjected the victim to sexual penetration against her will. , 

The jury could reasonably infer from the evidence, 

presented that appellant committed two counts of burglary and 

two counts of sexual assault. It is for the jury to determine 

the weight and credibility to give conflicting testimony, and 

the jury's verdict will not be disturbed on appeal where, as 

here, substantial evidence supports the verdict. See Bolden v. 

State, 97 Nev. 71, 624 P.2d 20 (1981). 

Finally, we note that appellant's sentence is 

erroneous. Appellant was convicted of four separate offenses 

(in addition to which he was adjudicated a habitual criminal), 

yet he received a single sentence. Although the district court 

has discretion to dismiss a count of habitual criminality, see 

NRS 207.010(4), the district court does not have discretion to 

impose but one sentence for multiple primary offenses. Cf. 

Barrett v. State, 105 Nev. 361, 775 P.2d 1276 (1989). Our 
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defendant is convicted, there shoUld be a. corresponding . 	. 

sentence. 'Accordingly, we remand this case to the district' 
• " 

• 1 . 

, • 	 , 	 • 

• : ' 

court ,for reeentencing of appellant. 	 . 	 . 
- 	. 	 . 	. ., • . 	. 

' .. • It is so ORDERED. ' 

, 

Ros 

Steffen 

You 
J . 

:•. 

cc: Hon. Michael J. Wendell, District Judge 
Hon. Frankie Sue Del Papa, Attorney General 
Hon. Rex Bell, District Attorney 
Morgan D. Harris, Public Defender 
Loretta Bowman, Clerk 
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ROY D. MORAGA, 

Appellant, 

vs. 

THE STATE OF NEVADA, 

* Respondent. 

No. 22901 

FILED 
OCT 04 1995 
JANETTE M. BLOOM 

CLERK Of SUPFiEME COURT 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

IN THE SUPREME COURT OF THE STATE OF NEVADA 

BY 
OEPUTTC1ERK 

ORDER DISMISSING APPEAL 

This is an appeal from a judgment of conviction, 

pursuant to a jury verdict, of two counts each of burglary and 

sexual assault. At appellant's sentencing hearing, the district 

court adjudicated him a habitual criminal and, as a result,• 

sentenced him to a term of life in the Nevada State Prison without 
- 

the possibility of parole. The habitual criminal adjudication was 

based on three prior felony convictions: (1) a 1977 conviction for 

aggravated assault in Arizona; (2) a 1983 conviction for attempted 

aggravated assault in Arizona; and (3) a 1988 conviction for third 

degree burglary in Arizona. 

Appellant points out that two of the prior convictions 

list the name "Roy Daniels Moraga" and that the other lists the 

name "Roy Daniel Moraga" and asserts that the state presented 

convictions that may not apply to him. Appellant, however, failed 

to object to these prior convictions on the basis of identity. 

"(A]n unexcused failure to object in the trial court to the 

State's failure to make an affirmative showing of the validity of 

the prior convictions relied upon to enhance a penalty under NRS 

207.010 preclude[s] the raising of this objection for the first 

time on appeal." Saymon v. State, 94 Nev. 370, 372, 580 P.2d 943, 

944 (1978)(citing Thomas v. State, 93 Nev. 565, 571 P.2d 113 

(1977)). 

Moreover, we conclude that the state adequately proved 

that appellant received the three prior convictions. See NRS 
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Steffen 

• J. 

• J. 

• 	• • 
207.010; Jackson V. State, 97 Nev. 179, 625 P.2d 1165 (1981). 

The prior convictions presented by the state do not, on their 

face, "raise a presumption of constitutional infirmity," and the 

district court was entitled to use these convictions for sentence 

enhancement purposes. McAnulty v. State, 108 Nev. 179, 181, 826 

P.2d 567, 569 (1992). Accordingly, we 

ORDER this appeal dismissed. 

cc: Hon. Jack Lehman, District Judge 
Hon. Frankie Sue Del Papa, Attorney General 
Hon. Stewart L. Bell, District Attorney 
Cherry, Bailus & Kelesis 
Loretta Bowman, Clerk 
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alum 
sTEWART L. BELL 
DISTRICT ATTORNEY 
Nevada Bar 4000477 
200 S. Third Street 
Las Vegas, Nevada 89155 
(702)455-4711 
Attorney  for Plaintiff 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

THE STATE OP NEVADA, 	 ) 

Plaintiff, 

-vs- 	 Case No.. 	C92174 
) 	Dept. No. 	X 

ROY NIORAGA, 	 ) 	Docket 
4938554 	 ) 

De fendatu(s). 

FINDINGS OF FAcr, CONCLUSIONS OF 

LAW AND ORDER 

DATE OF HEARING: 7/19/96 

TIME OF HEARING: 9:00 A.M. 

THIS CAUSE Iming  come on for hearin g  before the Honorable Jack Lehman, District Jud ge, 

on the 19th day  ofJuly, 1996, the Petitioner not bein g  present, represented b y  DAVID SCIIIECK, ESQ., 

the Respondent being  represented by  STEWART L. BELL, District Attorne y, by  and through VICKI 

J. MONROE, Deputy  District Attorney, and the Court having considered the nuttier, includin g  briefs, 

transcripts, arguments of counsel, and documents on file herein, now therefore. the Conn makes the 

following  findings of fact and conclusions of law: 

FINDINCtS DY FACT 

1. 	Defendant was arrested for the December 5. 1989. sexual assault and rape of a woman 

in her home. Defendant plead not guilty and a jury trial was had wherein Defendant was found guilty 

28 

11.;t411  
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• 
Of two counts of Burglary and two counts of Sexual Assault. Thereafter on June 30, 1990, Defendant 

was sentenced to life in the Nevada State Prison without the possibility of parole after being 

adjudicated a habitual criminal. Defendant's direct appeal to the Nevada Supreme Court was denied 

on August 27, 1991. llowever, the Court remanded Defendant's case to the District Court for 

resemencing. The Supreme Court concluded that the District Court had erroneously imposed one 

sentence for multiple offenses. 

2. 	On October 21, 1991, Defendant was resentenced in Department X of the Eighth 

Judicial District to ten years for each of the Burglary counts. to run consecutive to each other, and 

consecutive to a sentence of life imprisonment without the possibility of parole for Count 111 - Sexual 

Assault. Defendant was adjudicated a habitual criminal as to Count IV and sentenced to another 

consecutive term of life imprisonment without the possibility of parole. Defendant then appealed the 

second sentencing, specirteally contesting the validity of the judgments of conviction used to 

adjudicate him a habitual criminal. The Nevada Supreme Court denied the same on October 4, 1995. 

3. On December 5, 1939, between the hours of 1:30 a.m. and 5:30 a.m.. Defendant 

entered the victim's residence located at 1000 Dumont, Apartment 227. Las Vegas. Once inside. 

Defendant took a woman's Seiko watch and approximately $25 from a coffee table in the living room, 

an unknown amount of cash from the victim's bedroom dresser, and a key to the apartment which was 

laying on a table near the front door. Defendant then left the apartment. At approximately 7:30 a.m., 

Ike victim returned to find the items missing. Las Vegas Metropolitan Police were contacted and a 

wpm of the entry submitted. 

4. Approximately noon of the same day, the victim (a 46 year-old female) was awakened 

by Defendant knocking at her front door. After informing Defendant that he had awakened her and 

asking him to leave, the victim returned to her room. Almost two hours later, the victim was 

awakened by a noise, only to find Defendant outside her bedroom on the stairs. Defendant grabbed 

the victim and after a brief struggle, the victim was able to momentarily free herself. However, 

Defendant regained his hold and pushed the victim down the stairs. Thereafter Defendant raped the 

victim, instructed her to shower and raped her again. When Defendant exited the room, the victim 

contacted her daughter and requested her to contact the police. 
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5. 	Around 2:15 p.m., MUM detained Defendant at in the 900 block of Sierra Vista and 

alter a positive identification by the victim, he was arrested and transported to the Clark County 

Detention Center. 

II 

CONCLUSIONS OF LAW 

6. 	Defendant, for the first time in his collateral attack. challenges the length of dine he 

7 was incarcerated before he was brought before a magistrate. Specifically. after remaining silent on 

8 the issue in appealing from two judgments of conviction, Defendant now alleges that he was 

9 incarcerated soIlit 210 hours before his initial arraignment, and that no probable cause determination 

10 , was made. Defendant did not preserve this issue below or raise it in his direct appeal and as such, 

11 it has been waived. NRS 34.810(1) provides in pan: 

The court shall dismiss a petition if the court 
determines that: 
. . . 
(b) The petitioner's conviction was the result of a trial 

14 11 	 and the grounds for the petition could have been: 

(1) Presented to the trial court; 

1611 	 (2) Raised in a direct appeal or a prior 
petition for a writ of habeas corpus or 

17 	 post-conviction relief; or 

13 1 	 (3) Raised in any other proceeding that 
the petitioner has taken to secure relief 

19 II 	 from his conviction and sentence, 
unless the court finds bath cause for 

20 II 	 the failure to present the grounds and 
actual prejudice to the petitioner. 

NRS 34.310(3) imposes the burden upon she defendant of proving specific facts that 

denton.strate good cause for his failure to present such a claim in earlier proceedings and of showin3 

actual prejudice to the defendant. Accordingly. the waiver of claims doctrine mandates the dismissal 

or Defendant's instant claim. Klinniel v. Warden.  101 Nev. 6, 692 P.2d 1282 (1985); Bolden  

Stitt. 99 Nev, 181, 659 P.2d 886 (1983). Defendant's Petition is barren as to why his allegations 

surroundin probable cause determination were not raised in either of his direct appeals. 

7. 	Defendant took the stand at trial and offered a defense. or -COMM" to the charees ;4 
28 

-3- 
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Sexual Assault. An excerpt from his offered testimony is as follows: 

PROSECUTOR: 	Basically, Mr. Moraga, what you are saying to 
us is you arc really confirming everything 
everybody already testified to. You are just 
saying that the sex Ilia( happened between you 
and Ms. I lawk was with her consent: is that 
right? 

DEFENDANT: 	That's right. (3 ROA 550), 

8. Any issues of identification that DNA testing might hope to resolve has been rendered 

moot by offering the defense of "column to the sexual assault. Moreover. Defendant has Waived 

this issue by (1) not preserving it below and (2) not raising the identification in his direct appeal 

pursuant to NRS 34.510. 

9. Nor was Defendant's counsel ineffective for not testing DNA evidence at the time of 

trial. In Peopic v. Kaurish. 802 l'2d 278. 298 (Cal. 990),' a habeas petitioner claimed 

inelTective representation because his counsel failed to independently test dried stains on 

impounded clothing. Counsel therein did not know that a time limit existed Ibr testing the 

material, such that the test results would be reliable: counsel admitted that he did not learn of the 

time limit until one year alter the clothing was impounded. As such, the integrity of any future 

testing %vas jeopardiied. The Calilbmin Supreme Court reamed to find any prejudice inured to 

that defendant. The Court noted that more was required than speculation that timely testing 

would have shown a favorable result: there must have been a reasonable probability that such 

evidence would be produced. Kaurisb„ at 298. No such reasonable probability can be gleaned 

front the record herein. 

10. In his last appeal from the judgment of conviction entered on remand, Defendant 

specifically challenged the validity of his habitual criminal status. The Nevada Supreme Court 

specifically denied his contentions and in a Order Dismissing Appeal. affirmed the District court's 

conclusion that Defendant was a habitual criminal and the State had met its burden beyond a 

reasonable doubt. As such, that Order becomes the law of the case and forecloses Defendant's 

successive attempt it relief on this issue. Ball vSiaLe, 91 Nev. 314. 535 P.2d 797 (1975). 

cert denied. Kautish v. California, 502 U.S. 837, 112 S.Ct. 121 (1990). 

-4- 
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Defendant duplicates his complaints surrounding his adjudication as a habitual criminal. The Supreme 

Court confirmed  i1at adjudication and, therefore, the Supreme Court's ruling, issued on Defendant's 

direct appeal, became the law of this case and forecloses Defendant's ability to revive this claim. 

11. The United States Supreme Court has clearly established the appropriate test for 

determining whether a defendant received constitutionally defective counsel. A defendant's burden 

is two-fold. First, a convicted defendant must show that his Counsel's performance was objectively 

deficient such that counsel was not functioning as the 'counsel' envisioned by Sixth Amendment 

guarantees. Second, the defendant must show that the deficient performance prejudiced the defendant 

in a way that effectively deprived him of a fair trial. Strieklanshing ria, 466 U.S. 668, 687, 

104 S.Ct. 2052, 2064 (1984). Defendant is unable to show any prejudice inured by his assertion that 

his trial counsel should have moved to suppress a key that was found as the result of a warrantless 

4;earch. Defendant cannot show that the outcome of his trial would have been different with the 

suppression of the house key. 

CONCLUSION 

Based on the forgoing Findings of Pact and Conclusions of Law, Defendant's Petition for Writ 

of Habeas Corpus (Post -Conviction) is DENIED. 

ORDER 

THEREFORE. IT IS I IERIMY ORDERED that the Petition Itir Post -Conviction Relief shall 

be, and it is, hereby 
./7c-1 1  

DATED this  r\ini 	 . day or August., 1996... 

11 

2 1  

23 k. 
sTnwART L. 13ELL 
DisTRicr ATTORNEY 
Nevada liar f;000-177 

15 

13Y  11r,  
KI J. lvlObilt0Li 

Deputy District Attorney 
Nevada Bar #003776 
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RECEIPT OF rOPY  

RECEIPT OF COPY of the above and Ibregoinu Findings ol .  Fact is hereby acknowledged this 

& day ocAugnst, 1996. 

David M. Schierl: 
NITORNIEY FOR DEFENDANT 
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ORDR 
sTEwART L. BELL 
DISTRICT ATCORNEY 
Nevada Bar #000477 
200 S. Third Street 
Las Veaus, Nevada 89155 
(702) 4`5•5-4711 
Attorney tbr Plaintiff 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

THE STATE OF NEVADA, 

PlaincUl 

-vs- 

ROY D. MORAGA, 
#0938554 

Defendant. 

ORDER DENYING DEFENDANT'S PRO PER MOTION TO MODIFY 
OR IN TtlE ALTERNATIVE TO CORRECT ILLEGAL SENTENCE 

DATE OF HEARING: 05/11198 
TIME OF HEARING: 9:00 A.M. 

THIS MATTER having come on for hearing before the above entitled Court on the 11th 

day of May, 1998, the Defendant not being present, and not represented by counsel, the Plaintiff 

being represented by STEWART L. BELL, District Attorney, through ROBERT J. DASKAS. 

Deputy District Attorney, and the Court having heard the arguments of counsel and good cause 

appearing therefor. 

// 

// 

II 

/1 

// r 

FIL l 

110 28 9 aiu All to 

Case No, C92174 
Dept No. VIII 
Docket 	M 
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IT IS HEREBY ORDERED that tlw Defendant's Pro Per Motion to Modify or in the 

Alternative Correct Illegal Sentence, shall be, and it is denied. 

DATED this  s.:0  day of May, 1998. 

4 

DI STRICT JUDali 
6 

7 

8II STEWART L. BELL 
DISTRICT ATTORNEY 

9 II Nevada Bar tif}00477 

10 

11 	13 

12 

13 

14 

15 

16 

17 

18 . 

19 

20 

A 
'eputy District Altor6ey 
evada Bar #004963 

1 

24 
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ROY D. MORAGA, 

Appellant, 

vs. 

No. 33099 

FILED 
THE STATE OF NEVADA, 

Respondent. 

ORDER DISMISSING APPEAL 

MAR 02 1919 

JAHEITE M. BLOOM 
CLci Ca:a= 
Y 	•  

SF DEPUTY CLEPS 

J. 

J. 

IN THE SUPREME COURT OF THE STATE OF NEVADA 

This is a proper person appeal from an order of the 

district court denying appellant's motion to strike. Appellant 

filed a motion to correct an illegal sentence in the district 

court. The state filed an opposition, and the district court 

denied the motion. Appellant then filed a motion to strike the 

state's opposition. The district court denied the motion to 

strike, and this appeal followed. 

Our review of this appeal reveals a jurisdictional 

defect.. The right to appeal is statutory; where no statute or 

court rule provides for an appeal, no right to appeal exists. 

Castillo v. State, 106 Nev. 349, 792 P.2d 1133 (1990). No 

statute or court rule provides for an appeal from an order 

denying a motion to strike. Accordingly, we conclude that we 

lack jurisdiction to consider this appeal, and we 

ORDER this appeal dismissed. I  

J. 
Maupin 

T54?-dirL  

Becker 

cc: Hon. Lee A. Gates, District Judge 
Hon. Frankie Sue Del Papa, Attorney General 
Hon. Stewart L. Bell, District Attorney 
Roy 0. Moraga 
Shirley Parraguirre, Clerk 

IWe have considered all proper person documents filed or 
received in this matter, and we conclude that the relief 
requested is not warranted. 

■ e•-••11 
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No. 29321 

FILED 
APR 20 1999 

IN.THE SUPREME COURT OF THE STATE OF NEVADA 

Cgar-V-1 
• ROY MORAGA, 

Appellant, 

VS. 

THE STATE OF NEVADA, 

Respondent. 
' 

ROY 0. MORAGA, 

'Appellant, 

- . 	- 
THE STATE OF NEVADA, 

- 
Respondent. 

No. 32542 

ORDER DISMISSING APPEALS 
• 

. Docket No. 29321.is.an . appeal from a.district court 
. 	. 

order denying appellant's post-conviction petition fora writ of 

habeas corpus. Docket No. 32542 is,a proper person appeal from 

,a district court order denying appellant's motion to modify or 

correct an illegal sentence. 	We elect to consolidate these 

appeals for disposition. NRAP 3(b). 

On July 7, 1990, the district court convicted 

appellant, pursuant to a jury verdict, of two counts of burglary 

and 040 counts of sexual assault. The court sentenced appellant 

to life without the possibility of parole. On direct appeal,_ 

this court upheld appellant's conviction but remanded to the 

district court for resentencing on the ground that the district 

court had failed to sentence appellant for each of the four 

primary offenses. 1  Moraga v. state, Docket No. 21488 (Order of 

Remand, August 27, 1991). 

mn 
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a consecutive term of life with the possibility of parole for 

one of the counts of sexual assault. The court also adjudicated 

appellant as a habitual criminal, sentencing him to a 

consecutive term of' life without the possibility .of parole for 

the second count of sexual assault. This court dismissed 

appellant's appeal from the amended judgment of conviction. 2  

Moraga V. state, pocket No. 22901 (Order Dismissing Appeal, 

October 4, 1995). 

On February 20, 1996, appellant filed a proper person 

post-conviction petition for a writ of habeas corpus in the 

district court. Appellant subsequently obtained counsel 

represent him, and counsel filed supplemental documents in 

support of appellant's petition. 'The state opposed appellant's 

petition, . and the district court denied the petition. 

Appellant's .  subsequent appeal is . docketed in this court as 

Docket No. 29321. 

On April 30, 1998, appellant filed a proper person 

motion to modify or correct an illegal sentence in the district 

court. - . The state opposed appellant's motion. 	The district 

court summarily denied the motion. 	Appellant's subsequent 

appeal is docketed in this court as Docket No. 32542. 

Appellant's Habeas Corpus Petition  

Appellant claims that the district court should have 

held an evidentiary hearing on several claims that he presented 

in his habeas corpus petition. See Hargrove v. State, 100 Nev. 

498, 686 P.2d 222 (1984) (stating that a defendant pursuing 

post -conviction relief is entitled to an evidentiary hearing if 

he or she alleges a claim supported by sufficient factual 

allegations that, if true, would entitle the defendant to 
•• • 	.1=1, ....tea.. 	 Arw.tmllant"e 
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First, appellant claims that he was not taken before a 

magistrate for a timely probable cause determination after his 

arrest.. 'See NRS 171.178; Powell v. State, 113 Nev. 41, 930 P.2d 

1123 (1997). We conclude that the district court" properly 

rejected appellant's claim because appellant failed to allege 

sufficient facts to support a showing of prejudice or cause for 

his failure to previously raise this claim. See NRS 

34.810(1)(b), (3); see also Strickland v. Washington, 466 U.S. 

668 (1984); Powell,  113 Nev. 41, 930 P.2d 1123; Huebner v. 

State, 103 Nev. 29,731 P.2d 1330 (1987). 

' Next, 	appellant claims that his counsel was 

ineffective for failing to object to certified copies of prior 

convictions that were introduced .  by the state in seeking 
. 	, 

appellant's adjudication as a habitual criminal. 	In his 

petition, appellant:explained that inconsistencies in these 

documents revealed that the prior convictions did not all 

pertain to the same individual. 

. • e agree with the state that this claim is effectively 

precluded by the doctrine of the law of the case. See Hall 

State, 91 Nev. 314, 535 P.2d 797 (1975). 	On appeal from the 

amended judgment of conviction, appellant pointed out that two 

of the prior convictions named "Roy Daniels Moraga" and the 

third listed "Roy Daniel Moraga." Appellant claimed that all of 

the prior convictions might not apply to him. This court noted 

that appellant's counsel had failed to make an appropriate 

objection, but this court further . concluded: 	[1]tie state 

adequately proved that appellant received the three prior 

convictions. The prior convictions presented by the state do 

not, on their face, 'raise a presumption of constitutional 

infirmity.' and the district court was entitled to use these 

1156 



evidence of the victim's apartment key, which was seized from 

appellant. Appellant failed to support this claim with 

sufficient, factual allegations that demonstrate that police 

obtained the key as a result .of an illegal search or seizure. 

See Hargrove v. Stite, 100 Nev. 498, 686 P.2d 222 (1984). 

Additionally, appellant's counsel in the district court and on 

appeal 'has failed to articulate any valid basis for suppression 

of the evidence. Finally, even assuming that counsel would have 

been successful in a, motion to suppress the key, we do not 

perceive any prejudice to appellant in light of the persuasive 

evidence of his guilt; See Strickland v. Washington, 466 U.S. 
- 	. . 

668 (1984). 	Accordingly, appellant was not entitled to an 

evidentiary hearing.on,this.  claim .nor is he entitled to relief 

as acmatter of law, which-he also.requests.- 	• . . 

Appellant also claims that his counsel did not 

interview witnesses to. prepare for trial. Appellant claims that 

if counsel had done so, he would have uncovered evidence to show 

that appellant had been seen "making .  out" with the victim when 

they first met .  and that appellant.  was incapable of sexual 

intercourse while intoxicated. .Appellant failed, however, to 

name the witnesses who would have. allegedly supported these 

-allegations. Thus, we conclude that appellant failed to support 

his claim with sufficient supporting factual allegations to 

warrant an evidentiary hearing. See Hargrove v. State, 100 Nev. 

496, 686 P.2d 222 (1984)'.-  

Next, appellant claims that his counsel did not 

properly prepare him for questioning at the trial. Appellant 

complains that he "did not understand sex to necessarily include 

penile penetration and therefore he answered questions 

inappropriately" and that he "did not understand when questioned 
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the meaning of "sex" and that he admitted to having consensualJ 

sexual intercourse with the victim. 

Appellant next claims that his counsel failed to 

request testing of blood and semen samples to ascertain whether 

appellant had sexual intercourse with the victim. We perceive 

no prejudice to appellant, even assuming that counsel acted 

unreasonably in failing to obtain testing of the samples. See 

Strickland v. Washington, 466 U.S. 668 (1984). 

Finally, appellant claims that the reasonable doubt 

instruction in this case, which was based on the former version 

NRS 175.211,- was constitutionally deficient. See 1967 Nev. 

Stat., ch. 523, 5 194, at 1427-28. .Appellant acknowledges that 

he failed to raise this claim below. Nevertheless, appellant 

claims that the error is of constitutional magnitude, and he 

requests. this court to consider it. We decline to consider 

appellant's Claim because of his failure to raise it below and 

the absence of plain constitutional error. See Ramirez v. 

Hatcher, 136 F.3d 1209 (9th Cir. 1998), cert. denied, 119 S.Ct. 

415 (1998); Davis v. State, 107 Nev. 600, 606, 817 P.2d 1169, 

1173 (1991). 

Appellant's Motion to Correct or Modify an Illegal Sentence  

The district court has authority to grant a motion to 

correct an illegal sentence or a motion to modify a sentence 

only if the sentencing court misapprehended a material fact 

about the defendant's criminal record that worked to the 

defendant's extreme detriment or if the defendant's sentence is 

facially illegal. See Edwards v. State, 112 Nev. 704, 707-06, 

918 P.2d 321, 323-24 (1996). A sentence is facially illegal if 

the sentence exceeds the statutory maximum or if the sentencing 

court otherwise lacked jurisdiction to impose the sentence. Id.  
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was aware that it had discretion not to adjudicate appellant as 

a habitual criminal after the state produced _proof of 

appellant's prior convictions. 

We conclude' that the district court did not err in 

denying appellant's motion because his claim fell outside the 

very narrow scope of issues cognizable in a motion to correct an 

illegal sentence or a motion to modify a sentence. There is 

nothing in the record to suggest that the sentencing court 

relied on misinformation about .  appellant's criminal record or 

that the court lacked jurisdiction to Impose the sentences in 

the instant case._ As noted above, the state produced proper 

proof of appellant's prior convictions before the court 

adjudicated appellant as a habitual criminal. Further, 

appellant's sentences were within statutory limits. 

Conclusion  

Having reviewed the records on appeal and for the 

reasons set forth .above, we _conclude that appellant is not 

entitled to relief in these matters. Accordingly, we 

ORDER these appeals dismissed.' 

J. 
maupin 

TIP jt 

ec1X5C--  

cc: Hon. Jack Lehman, District Judge 
Hon. Lee A. Gates, District Judge 
Attorney General 
Clark County District Attorney 
State Public Defender 
Roy D. Moraga 
Clark County Clerk 
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DISTRICT COURT 
CLARK COUNTY, NEVADA 

THE STATE OF NEVADA, 

-VS- 
Case No. 	C92174 
Dept No. 	VIII 

Defendant. 

ORDER DENYING DEFENDANT'S MOTION FOR RELEASE OF DNA EVIDENCE 
UNDER NEVADA OPEN RECORDS ACT 

DATE OF HEARING: 115/04 
TIME OF HEARING: 9:00 A.M. 

THIS MATTER having come on for hearing before the above entitled Court on the 

5th day of January, 2004, the Defendant not being present, represented by CHRISTINA 

HINDS, Esq., the Plaintiff being represented by DAVID ROGER, District Attorney, through 

ERIC JORGENSON, Chief Deputy District Attorney, and the Court having heard the 

arguments of counsel and good cause appearing therefor, 

I// 

ROY D. MARAGA, 
#938554 

PAWPDOCS\ORDRWORDR1907\907221301.doc 
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IT IS HEREBY ORDERED that the Defendant's Motion for Release of DNA 

Evidence Under Nevada Open Records Act, shall be, and it is denied. 

DATED this  7  day of January, 2004. 

c7r,(..., a corcx,, 
DISTR1 1 JUDGE 

DAVID ROGER 
DISTRICT ATTORNEY 
Nevada Bar #002781 

eputy District Attorney 
Nevdda Bar #001802 

mf 

PAWPDOCSSORDMFORDR1907190722001.doc 
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VS. 

E.K. MCDANIEL, 
Respondent, 

ao) 
flpirt 
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PPOW 
F.: 11  P, 	717 
1.1  

DISTRICT COURT 	ZUGh JA11 12 i A 11: 38 

CLARK COUNTY, NEVADA 

ROY D. MORAGA, 

Petitioner, 
Case No: C92174 
Dept No: 8 

ORDER FOR PETITION FOR 
WRIT OF HABEAS CORPUS 

Petitioner filed a petition for writ of habeas corpus (Post-Conviction Relief) on 

January 10, 2006. The Court has reviewed the petition and has determined that a response would assist 

the Court in determining whether Petitioner is illegally imprisoned and restrained of his/her liberty, and 

good cause appearing therefore, 

IT IS HEREBY ORDERED that Respondent shall, within 45 days after the date of this Order, 

answer or otherwise respond to the petition and file a return in accordance with the provisions of NRS 

34.360 to 34.830, inclusive. 

IT IS HEREBY FURTHER ORDERED that this matter shall be placed on this Court's 

Calendar on the  p I  day of  nil a rc..J 	, 200  6  , at the hour of 

CI 	o'clock 	a.m./pontp7for further proceedings. 

0.  C ERK 

C25 

26 

28 

District Court Judge 
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OPPS 
DAVID ROGER 
Clark County District Attorney 
Nevada Bar #002781 
TALEEN R. PANDUKHT 
Chief Deputy District Attorney 
Nevada Bar #005734 
200 Lewis Avenue 
Las Vegas, Nevada 89155-2212 
(702) 671-2500 
Attorney for Plaintiff 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

THE STATE OF NEVADA, 

Plaintiff, 	 CASE NO: C92174 

-vs- 	 DEPT NO: VIII 

ROY D. MORAGA, 
#0938554 

Defendant. 

STATE'S OPPOSITION TO MOTION FOR APPOINTMENT OF COUNSEL 

DATE OF HEARING: 01/23/06 
TIME OF HEARING: 9:00 AM 

COMES NOW, the State of Nevada, by DAVID ROGER, District Attorney, through 

TALEEN R. PANDUKHT, Chief Deputy District Attorney, and hereby submits the attached 

Points and Authorities in Opposition to Defendant's Motion for Appointment of Counsel. 

This opposition is made and based upon all the papers and pleadings on file herein, 

the attached points and authorities in support hereof, and oral argument at the time of 

hearing, if deemed necessary by this Honorable Court. 

I- 

II 

// 

// 

ECEIVED 
Si2 N I 9 7006 

MTV CLERK 
PAWPDOCSIOPPIFOPP1907190722002.doc PAWPDOCSIOPPIFOPP1907190722002.doc 
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POINTS AND AUTHORITIES  

STATEMENT OF THE CASE  

On December 5, 1989, Defendant, Roy Moraga, was arrested for the sexual assault 

and rape of a woman in her home. Defendant pled not guilty and a jury trial was had 

wherein Defendant was found guilty of two (2) Counts of Burglary and two (2) Counts of 

Sexual Assault. On June 30, 1990, Defendant was sentenced to life without the possibility of 

parole after being adjudicated a habitual criminal. Defendant's direct appeal was denied on 

August 7, 1991. However, the Court remanded Defendant's case to the District Court for re-

sentencing. The Supreme Court concluded that the District Court had erroneously imposed 

one sentence for multiple offenses. 

On October 21, 1991, Defendant was re-sentenced to ten years for each of the 

Burglary counts (Counts I-II), to run consecutive to each other. Defendant also received a 

consecutive term of life imprisonment with the possibility of parole after five years for 

Count III — Sexual Assault. Defendant was adjudicated a habitual criminal as to Count IV 

(Sexual Assault) and sentenced to a consecutive term of life imprisonment without the 

possibility of parole. An Amended Judgment of Conviction was filed on November 13, 

1991. Defendant appealed the second sentencing. The Nevada Supreme Court denied the 

same on October 4, 1995. 

On February 20, 1996, Defendant filed a post-conviction petition for a writ of habeas 

corpus. On September 6, 1996, the District Court denied Defendant's petition. On April 30, 

1998, Defendant filed a motion to correct an illegal sentence. On May 20, 1998, the District 

Court denied Defendant's motion, and Defendant appealed the denial of both the petition and 

the motion. On April 20, 1999, the Nevada Supreme Court denied Defendant's appeals. 

On December 16, 2003, Defendant filed a motion in District Court for the release of 

DNA evidence. On January 7, 2004, the District Court denied the motion and Defendant 

appealed. The Nevada Supreme Court treated the motion as a successive writ of petition for 

habeas corpus. On September 20, 2004, the Nevada Supreme Court denied Defendant's 

appeal. The Supreme Court found that Defendant's motion was procedurally barred and 

2 	 PAWPDOCS\OPP1FOPP1907190722002.doc 
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Defendant failed to demonstrate good cause and prejudice. 

On January 12, 2006, Defendant filed another petition for writ of habeas corpus. On 

January 10, 2006, Defendant filed the instant Motion for Appointment of Counsel. The State 

responds as follows_ 

ARGUMENT 

I. 
DEFENDANT IS NOT ENTITLED TO 
APPOINTMENT OF AN ATTORNEY 

In Coleman v. Thompson, 501 U.S. 722 (1991), the United States Supreme Court 

ruled that the Sixth Amendment provides no right to counsel in post-conviction proceedings. 

In McKague v. Warden, 112 Nev. 159, 912 P.2d 255 (1996), the Nevada Supreme Court 

similarly observed that "[t]he Nevada Constitution...does not guarantee a right to counsel in 

post-conviction proceedings, as we interpret the Nevada Constitution's right to counsel 

provision as being coextensive with the Sixth Amendment to the United States 

Constitution." 

NRS 34.750 provides, in pertinent part: 
"[a] petition may allege that the Defendant is unable to 

pay the costs of the proceedings or employ counsel. If the court 
is satisfied that the allegation of indigency is true and the petition 
is not dismissed summarily, the court may appoint counsel at the 
time the court orders the filing of an answer and a return. In 
making its determination, the court may consider whether: 

(a) The issues are difficult; 
(b) The Defendant is unable to comprehend the 
proceedings; or 
(c) Counsel is necessary to proceed with 
discovery." 

(emphasis added). Under NRS 34.750, it is clear that the court has discretion in determining 

whether to appoint counsel. McKague specifically held that with the exception of NRS 

34.820(1)(a) [entitling appointed counsel when petition is under a sentence of death], one 

does not have "[a]ny constitutional or statutory right to counsel at all" in post-conviction 

proceedings. Id. at 164. The Nevada Supreme Court has observed that a Defendant "must 

show that the requested review is not frivolous before he may have an attorney appointed." 

Peterson v. Warden, Nevada State Prison, 87 Nev. 134, 483 P.2d 204 (1971) (citing former 

PAWPDOCS OPMFOPP1907190722002.doc 
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DAVID ROGER 
Clark County District Attorney 
Nevada Bar #002781 

BY 
ALEEN R. PANDUKHT 

Chief Deputy District Attorney 
Nevada Bar #005734 
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statute NRS 177.345(2)). 

Defendant fails to meet the threshold showing that his third successive Petition for 

Writ of Habeas Corpus will not be dismissed summarily as it is procedurally barred. 

Defendant also has not demonstrated that his contentions have any merit from which he 

would benefit by having the assistance of an attorney. The presence of an attorney will not 

advance Defendant's successive frivolous attempts to seek meritless relief. Defendant is not 

entitled to the appointment of counsel. The Court should exercise its discretion to deny 

Defendant's motion. 

CONCLUSION  

For all the foregoing reasons, Defendant's Motion for Appointment of Counsel should 

be denied. 

DATED this  / 	/6) ((day of January, 2006. 

Respectfully submitted, 

CERTIFICATE OF MAILING  

I hereby certify that service of the above and foregoing was made this 18th day of 

January, 2006, by depositing a copy in the U.S. Mail, postage pre-paid, addressed to: 
ROY MORAGA, #31584 
ELY STATE PRISON 
P.O. BOX 1989 
ELY, NEVADA 89301 

BY M. Warner 
ecretary for tiS'— w:Tutstt - 7Attorney's 

mmw/SVU 

4 	 PAWPDOCSNOPPIFOPP1907190722002.doc 
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THE STATE OF NEVADA, 

Plaintiff, 

Case No. 	C92174 
Dept No. 	VIII 

-VS- 

ROY D. MORAGA, 
#0938554 

Defendant. 

ORDR 
DAVID ROGER 
Clark County District Attorney 
Nevada Bar /4002781 
TALEEN R. PANDUKHT 
Deputy District Attorney 
Nevada Bar #005734 
200 Lewis Avenue 
Las Vegas, NV 89155-2212 
(702) 671-2500 
Attorney for Plaintiff 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

ORDER GRANTING DEFENDANT'S PRO PER MOTION FOR 

LEAVE TO PROCEED IN FORMA PAUPERIS AND ORDER 

DENYING DEFENDANTS PRO PER MOTION FOR 

APPOINTMENT OF COUNSEL 

DATE OF HEARING: 1/23/06 
TIME OF HEARING: 9:00 A.M. 

THIS MATTER having come on for hearing before the above entitled Court on the 

23rd day of January, 2006, the Defendant not being present, In Proper Person, the Plaintiff 

being represented by DAVID ROGER, District Attorney, through TRACEY J. BRIERLY, 

eDeputy District Attorney, and the Court having heard the arguments of counsel and good 

cause appearing therefor, 

/// 

NWPDOCS\ORDR\FORDR1907190722002.doc 
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• 
IT IS HEREBY ORDERED that the Defendant's Pro Per Motion for Leave to 

Proceed in Forma Pauperis, shall be, and it is GRANTED. 

IT IS HEREBY ORDERED that the Defendant's Pro Per Motion for Appointment 

of Counsel, shall be, and it is DENIED. 

DATED this  2?   day of January, 2006. 

ç L 

DIST C JUDGE 	
AC 

DAVID ROGER 
DISTRICT ATTORNEY 
Nevada Bar #002781 

jah&A, Po aqjg  
TALEEN R. PANDUKHT 
Deputy District Attorney 
Nevada Bar #005734 

ct/SVU 

PAWPDOCSIORDR\FORDR1907190722002.doc 
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02/27/2006 01:46:02 PM 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

CASE NO: C92174 

DEPT NO: VIII 

r3 • 
OPPS 
DAVID ROGER 
Clark County District Attorney 
Nevada Bar #002781 
Deputy Name 
Deputy District Attorney 
Nevada Bar #00Deputy Bar 
200 Lewis Avenue 
Las Vegas, Nevada 89155-2212 
(702) 671-2500 
Attorney for Plaintiff 
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THE STATE OF NEVADA, 

Plaintiff, 

-V S— 

ROY D. MORAGA, 
#0938554 

Defendant. 

STATE'S OPPOSITION TO DEFENDANT'S MOTION FOR TRANSPORT 

DATE OF HEARING: 03/22/06 
TIME OF HEARING: 9:00 AM 

COMES NOW, the State of Nevada, by DAVID ROGER, District Attorney, through 

TALEEN R. PANDUKHT, Chief Deputy District Attorney, and hereby submits the attached 

Points and Authorities in Opposition to Defendant's Motion for Transport. 

This opposition is made and based upon all the papers and pleadings on file herein, 

the attached points and authorities in support hereof, and oral argument at the time of 

hearing, if deemed necessary by this Honorable Court. 

// 

// 

// 

// 

H 
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• 	• 
POINTS AND AUTHORITIES  

STATEMENT OF THE CASE  

On December 5, 1989, Defendant, Roy Moraga, was arrested for the sexual assault 

and rape of a woman in her home. Defendant pled not guilty and a jury trial was had 

wherein Defendant was found guilty of two (2) Counts of Burglary and two (2) Counts of 

Sexual Assault. On June 30, 1990, Defendant was sentenced to life without the possibility of 

parole after being adjudicated a habitual criminal. Defendant's direct appeal was denied on 

August 27, 1991. However, the Court remanded Defendant's case to the District Court for 

resentencing. The Supreme Court concluded that the district court had erroneously imposed 

one sentence for multiple offenses. Remittitur was issued on September 17, 1991. 

On October 21, 1991, Defendant was resentenced to ten years for each of the 

Burglary counts (Counts I-11), to run consecutive to each other. Defendant also received a 

consecutive term of life imprisonment with the possibility of parole after five years for 

Count HI — Sexual Assault. Defendant was adjudicated a habitual criminal as to Count IV 

(Sexual Assault) and sentenced to a consecutive term of life imprisonment without the 

possibility of parole. An Amended Judgment of Conviction was filed on November 13, 

1991. Defendant appealed the second sentencing. The Nevada Supreme Court denied the 

same on October 4, 1995. Remittitur issued on October 24, 1995. 

On February 20, 1996, Defendant filed a post-conviction petition for a writ of habeas 

corpus. On September 6, 1996, the district court denied Defendant's petition. On April 30, 

1998, Defendant filed a motion to correct an illegal sentence. On May 20, 1998, the district 

court denied Defendant's motion, and Defendant appealed the denial of both the petition and 

the motion. On April 20, 1999, the Nevada Supreme Court denied Defendant's appeals. 

On December 16, 2003, Defendant filed a motion in district court for the release of 

DNA evidence. On January 7, 2004, the district court denied the motion and Defendant 

appealed. The Nevada Supreme Court treated the motion as a successive writ of petition for 

habeas corpus. On September 15, 2004, the Nevada Supreme Court denied Defendant's 

appeal. The Supreme Court found that Defendant's motion was procedurally barred and 
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• 
Defendant failed to demonstrate good cause and prejudice. On November 15, 2005, 

Defendant's federal Petition for Writ of Habeas Corpus was denied and remanded for failure 

to exhaust his claims in state court. 

On January 10, 2006, Defendant filed a Petition for Writ of Habeas Corpus. On 

February 22, 2006, Defendant filed the instant motion. The State responds as follows. 

ARGUMENT  

I. 

DEFENDANT HAS NOT ESTABLISHED SUFFICIENT GROUNDS 
TO JUSTIFY AN ORDER TO PRODUCE THE PRISONER. 

A defendant must be present at those hearings in which the Court deems it necessary 

to expand the record. See Gebers v. State, 118 Nev. 500 (2002). In the instant matter, 

Defendant has not shown, nor is there is any need, for the court to receive evidence or take 

testimony from any party before ruling on Defendant's petition. In addition, there is no need 

for Defendant to testify and present evidence, because all of Defendant's factual and legal 

allegations are contained in the petition he filed on January 10, 2006. Therefore, there is no 

justification for an order to produce Defendant for the hearing scheduled for March 29, 2006. 

CONCLUSION  

For all the foregoing reasons, Defendant's Motion for Transport should be DENIED. 

DATED this  27th day of February, 2006. 

Respectfully submitted, 

DAVID ROGER 
Clark County District Attorney 
Nevada Bar #002781 

BY  /s//TALEEN R. PANDUKHT 
TALEEN-R. PANDUKHT 
Chief Deputy District Attorney 
Nevada Bar #005734 
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• 	• 
CERTIFICATE OF MAILING  

I hereby certify that service of the above and foregoing was made this 27th day of 

February, 2006, by depositing a copy in the U.S. Mail, postage pre-paid, addressed to: 

ROY D. MORAGA, #31584 
NSP 
P.O. BOX 607 
CARSON CITY, NEVADA 89702 

BY M. Warner 
m-dar t71-7-7317ney s 

mmw/SVII 
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RSPN 
DAVID ROGER 
Clark County District Attorney 
Nevada Bar #002781 
TALEEN R. PANDUKHT 
Chief Deputy District Attorney 
Nevada Bar #005734 
200 Lewis Avenue 
Las Vegas, Nevada 89155-2212 
(702) 671-2500 
Attorney for Plaintiff 

• 
ELECTROIOICALLY FILED 

02/27/2006 02:05:06 PM 
• 

E-FILE LITE 
RIGINAL 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

THE STATE OF NEVADA, 

Plaintiff, 	 CASE NO: C92I74 

-vs- 	 DEPT NO: VIII 

ROY D. MORAGA, 
#0938554 

Defendant. 

STATE'S RESPONSE AND MOTION TO DISMISS PETITION FOR WRIT 
OF HABEAS CORPUS (POST-CONVICTION) 

DATE OF HEARING: 03/29/06 
TIME OF HEARING: 9:00 AM 

COMES NOW, the State of Nevada, by DAVID ROGER, District Attorney, through 

TALEEN R. PAN DUKHT, Chief Deputy District Attorney, and hereby submits the attached 

Points and Authorities in Response to Defendant's Petition for Writ of Habeas Corpus (Post-

Conviction) and in Support of the State's Motion to Dismiss. 

This response and motion to dismiss is made and based upon all the papers and 

pleadings on file herein, the attached points and authorities in support hereof, and oral 

argument at the time of hearing, if deemed necessary by this Honorable Court. 

// 

// 

// 

// 
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POINTS AND AUTHORITIES  

STATEMENT OF THE CASE  

On December 5, 1989, Defendant, Roy Moraga, was arrested for the sexual assault 

and rape of a woman in her home. Defendant pled not guilty and a jury trial was had 

wherein Defendant was found guilty of two (2) Counts of Burglary and two (2) Counts of 

Sexual Assault. On June 30, 1990, Defendant was sentenced to life without the possibility of 

parole after being adjudicated a habitual criminal. Defendant's direct appeal was denied on 

August 27, 1991. However, the Court remanded Defendant's case to the District Court for 

resentencing. The Supreme Court concluded that the district court had erroneously imposed 

one sentence for multiple offenses. Rernittitur was issued on September 17, 1991. 

On October 21, 1991, Defendant was resentenced to ten years for each of the 

Burglary counts (Counts 1-11), to run consecutive to each other. Defendant also received a 

consecutive term of life imprisonment with the possibility of parole after five years for 

Count III — Sexual Assault. Defendant was adjudicated a habitual criminal as to Count IV 

(Sexual Assault) and sentenced to a consecutive term of life imprisonment without the 

possibility of parole. An Amended Judgment of Conviction was filed on November 13, 

1991. Defendant appealed the second sentencing. The Nevada Supreme Court denied the 

same on October 4, 1995. Remittitur issued on October 24, 1995. 

On February 20, 1996, Defendant filed a post-conviction petition for a writ of habeas 

corpus. On September 6, 1996, the district court denied Defendant's petition. On April 30, 

1998, Defendant filed a motion to correct an illegal sentence. On May 20, 1998, the district 

court denied Defendant's motion, and Defendant appealed the denial of both the petition and 

the motion. On April 20, 1999, the Nevada Supreme Court denied Defendant's appeals. 

On December 16, 2003, Defendant filed a motion in district court for the release of 

DNA evidence. On January 7, 2004, the district court denied the motion and Defendant 

appealed. The Nevada Supreme Court treated the motion as a successive writ of petition for 

habeas corpus. On September 15, 2004, the Nevada Supreme Court denied Defendant's 

appeal. The Supreme Court found that Defendant's motion was procedurally barred and 
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• 
Defendant failed to demonstrate good cause and prejudice. On November 15, 2005, 

Defendant's federal Petition for Writ of Habeas Corpus was denied and remanded for failure 

to exhaust his claims in state court. 

On January 10, 2006, Defendant filed the instant Petition for Writ of Habeas Corpus. 

The State responds as follows. 

ARGUMENT 

I. 

DEFENDANT'S PETITION IS T1ME-BARRED 

NRS 34.726 provides: 

(1) 	Unless there is good cause shown for delay, a petition that 
challenges the validity of a judgment or sentence must be filed within 1 year of 
the entry of the Judgment of conviction or, if an appeal has been taken from the 
judgment, within 1 year after the Supreme Court issues its remittitur. For the 
purposes of this subsection, good cause for delay exists if the petitioner 
demonstrates to the satisfaction of the court: 

(a) That the delay is not the fault of the petitioner; and 
(b) That dismissal of the petition as untimely will unduly prejudice 

the petitioner. 

Defendant's Amended Judgment of Conviction was filed November 13, 1991. The 

Nevada Supreme Court issued its remittitur from Defendant's direct appeal of the Amended 

Judgment on October 24, 1995. The instant Petition was filed on January 10, 2006. Thus, 

pursuant to NRS 34.726(1), Defendant's Petition was untimely filed. See Downing v. State, 

Docket No. 42905 (Order of Affirmance, August 23, 2004), where the Nevada Supreme 

Court found Defendant's third Petition for Writ of Habeas Corpus similarly untimely 

("Appellant filed his petition more than six years after this court issued the remittitur from 

his direct appeal."). Defendant provided no justification for the delay, and he fails to show 

that he will be prejudiced if this Petition is dismissed. Due to the fact that Defendant filed 

his Petition more than ten years after the Nevada Supreme Court's issuance of its remittitur 

from his direct appeal of his amended judgment of conviction and failed to show good cause 

for his failure to abide by the statute, his Petition must be dismissed. Pellegrini v. State, 117 

Nev. 860, 34 P.3d 519, 525 (2001). 
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• 	• 
The Nevada Supreme Court has stated that to establish good cause, a defendant must 

demonstrate that some impediment external to the defense prevented him from complying 

with the procedural bar that has been violated. Lozada v. State,  110 Nev. 349, 353, 871 P.2d 

944, 946 (1994). The Court reaffirmed this holding in Crump v. Warden,  113 Nev. 293, 

934 P.2d 247 (1997). The Court went on to say that once the State has raised procedural 

grounds for dismissal, the burden then falls on the defendant "to show that good cause exists 

for his failure to raise any grounds in an earlier petition and that he will suffer actual 

prejudice if the grounds are not considered." Id. at 302, 934 P.2d at 253 (citation omitted). 

The Court explained that in order to establish prejudice, the defendant must show "not 

merely that the errors of trial created possibility of prejudice, but that they worked to his 

actual and substantial disadvantage, in affecting the state proceedings with error of 

constitutional dimensions." Id. (citing Hogan v. Warden,  109 Nev. 952, 960, 860 P.2d 710, 

716 (1993). 

Defendant alleges no circumstances or justification for his non-compliance with the 

procedural bar which would amount to good cause. Defendant's sole allegation supporting 

the timeliness of his Petition is the federal court's alleged affording of the opportunity to 

exhaust claims presented in federal court. However, remand from federal court to exhaust 

state remedies is not good cause to overcome state procedural bars. See Shumway v. Payne, 

223 F.3d 982, 988-989 (9th Cir. 2000). Defendant also fails to establish actual prejudice. 

Pursuant to NRS 34.726, Defendant's Petition should be dismissed. 

DEFENDANT'S PETITION IS SUCCESSIVE AND DEFENDANT 
FAILS TO DEMONSTRATE GOOD CAUSE 

Defendant's instant Petition should be dismissed pursuant to NRS 34.810 as it is 

successive. Pertinent portions of NRS 34.810 state: 

2. A second or successive petition must be dismissed if the judge or 
justice determines that it fails to allee new or different grounds for relief and 
that the prior determination was on tae merits or, if new and different grounds 
are alleged, the judge or justice finds that the failure of the Defendant to assert 
those grounds in a prior petition constituted an abuse of the writ. 
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• 	• 
3. Pursuant to subsections 1 and 2, the petitioner has the burden of 

pleading and proving specific facts that demonstrate: 

(a) Good cause for the petitioner's failure to present the claim or for 
presenting the claim again; and 

(b) Actual prejudice to the petitioner. 

Defendant filed his initial Petition on February 20, 1996. The Petition was denied on 

the merits and the denial affirmed by the Nevada Supreme Court on April 20, 1999. 

Consequently, the instant Petition filed on January 10, 2006 is a successive petition. To 

avoid the procedural default under NRS 34.810, Defendant has the burden of pleading and 

proving specific facts that demonstrate both good cause for his failure to present his claim in 

earlier proceedings and actual prejudice. NRS 34.810(3); Hogan v. Warden, 109 Nev. 952, 

959-60, 860 P.2d 710, 715-16 (1993); Phelps v. Director, 104 Nev. 656, 659, 764 P.2d 

1303,1305 (1988). 

In order to show good cause, Defendant has the burden of demonstrating that there 

was an impediment external to the defense which prevented him from complying with the 

state procedural default rules. Lozada v. State, 110 Nev. 349, 353, 871 P.2d 944, 946 

(1994). Good cause for the delay is defined as "a substantial reason; one that affords a legal 

excuse." Colley v. State, 105 Nev. 235, 236, 773 P.2d 1229, 1230 (1989). In order to 

establish prejudice, a petitioner must demonstrate that the alleged errors worked to his actual 

and substantial disadvantage. Hogan, 109 Nev. at 959, 860 P.2d at 716. 

Defendant has failed to make such a showing of either good cause or prejudice in his 

Petition. Defendant's allegation concerning the federal court's remand to exhaust claims is 

insufficient to establish good cause. Remand from federal court to exhaust state remedies is 

not good cause to overcome state procedural bars. See Shumway -v. Payne,  223 F.3d 982, 

988-989 (9th Cir. 2000). In addition, no prejudice is demonstrated by Defendant. 

Defendant's Petition should be dismissed pursuant to NRS 34.810. 

/1 
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• 	• 
DEFENDANT'S PETITION IS PRECLUDED BY 

LACHES UNDER NRS 34.800 

NRS 34.800 creates a rebuttable presumption of prejudice to the State if "[a] period 

exceeding five years between the filing of a judgment of conviction, an order imposing a 

sentence of imprisonment or a decision on direct appeal of a judgment of conviction and the 

filing of a petition challenging the validity of a judgment of conviction...." The statute also 

requires that the State plead laches in its motion to dismiss the petition. NRS :34.800. The 

State pleads ladies in the instant case. 

Defendant's Amended Judgment of Conviction was filed November 13, 1991. The 

Nevada Supreme Court issued its remittitur from Defendant's direct appeal of the Amended 

Judgment on October 24, 1995. The instant Petition was filed on January 10, 2006. Since 

over ten (10) years have elapsed between the remittitur from Defendant's direct appeal of the 

amended judgment of conviction and the filing of the instant Petition, NRS 34.800 directly 

applies in this case. 

NRS 34.800 was enacted to protect the State from having to re-prove matters that 

have become ancient history. In Groesbeck v. Warden,  100 Nev. 259, 260, 679 P.2d 1268, 

1269 (1984), the Court explained: "The lengthy passage of time between conviction and a 

subsequent challenge is a factor which by itself unduly works to the advantage of a felon 

belatedly seeking relief from conviction. Memories of the crime may diminish and become 

attenuated. The facts and circumstances of the offense may be impossible to reconstruct." 

All of the concerns that the Court expressed in Groesbeck  are issues in this matter where 

more than ten years have passed between the underlying conviction and the filing of this 

petition- witnesses may have left the area, memories may have faded — any number of 

material issues may be harder to prove. At this date the State is severely prejudiced by 

Defendant's delayed claims presented in his Petition. 

I- 

II 
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• 
Defendant's Petition, therefore, should be dismissed. 

CONCLUSION  

For all the foregoing reasons, Defendant's Petition for Writ of Habeas Corpus (Post-

Conviction) should be DISMISSED. 

DATED this  27th  day of February, 2006. 

Respectfully submitted, 

DAVID ROGER 
Clark County District Attorney 
Nevada Bar 14002781 

BY /s//TALEEN R. PANDUKHT 
TALEEN R. PANDUKHT 
Chief Deputy District Attorney 
Nevada Bar #005734 

CERTIFICATE OF MAILING 

I hereby certify that service of the above and foregoing was made this 27th day of 

February, 2006, by depositing a copy in the U.S. Mail, postage pre-paid, addressed to: 

ROY D. MORAGA, #31584 
NSP 
P.O. BOX 607 
CARSON CITY, NEVADA 89702 

BY M. Warner 
ecretary for 	 s Office 

mmw/SV U 
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OPI 
DAVID ROGER 
Clark County District Attorney 
Nevada Bar #002781 
TALEEN R. PANDUKHT 
Chief Deputy District Attorney 
Nevada Bar #005734 
200 Lewis Avenue 
Las Vegas, Nevada, 89155-2211 
(702) 671-2500 
Attorney for Plaintiff 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

) 
Plaintiff, 	 ) 

) -vs- 
Dept No. 	VIII 

ROY D. MORAGA, 
#0938554 

) 

Defendant. 
	  ) 

ORDER FOR PRODUCTION OF INMATE 
ROY D. MORAGA, BAC #31584 

DATE OF HEARING: 05/01/06 
TIME OF HEARING: 9:00 A.M. 

TO: BILL DANAT, Warden, Nevada State Prison 

TO: Bill Young, Sheriff of Clark County, Nevada 

Upon the ex parte application of THE STATE OF NEVADA, Plaintiff, by DAVID 

ROGER, District Attorney, through TALEEN R. PANDUKHT, Chief Deputy District 

Attorney, and good cause appearing therefore, 

IT IS HEREBY ORDERED that BILL DANAT, Warden of Nevada State Prison shall 

be, and is, hereby directed to produce ROY D. MORAGA, defendant in Case No. C92174, 

on a charge of Sexual Assault wherein THE STATE OF NEVADA is the Plaintiff, inasmuch 

PAWPDOCS\ORDRWORDR1907190722003.doc 
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Case No. 	C92174 
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• 	• 
as the said defendant is currently incarcerated in the Nevada State Prison located in Carson 

City, Nevada, and his presence will be required in Las Vegas, Nevada, commencing on 

05/01/06, at the hour of 9:00 o'clock A.M. and continuing until completion of the 

prosecution's case against the said Defendant. 

IT IS FURTHER ORDERED that Bill Young, Sheriff of Clark County, Nevada, shall 

accept and retain custody of the said defendant in the Clark County Detention Center, Las 

Vegas, Nevada, pending completion of said matter in Clark County, or until the further 

Order of this Court; or in the alternative shall make all arrangements for the transportation of 

the said defendant to and from the Nevada Department of Corrections facility which are 

necessary to insure the defendant's appearance in Clark County pending completion of said 

matter, or until further Order of this Court. ,. 

DATED this 	/  day of Ap41(2006. 

DAVID ROGER 
Clark County District AttorneyV/  
Nevada Bar #002781 

TALEEN R. PANDUKHT 
Chief Deputy District Attorney 
Nevada Bar #005734 
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OP! 	 , 
DAVID ROGER 
Clark County District Attorney 
Nevada Bar #002781 
TALEEN R. PANDUKHT 
Deputy District Attorney 
Nevada Bar #005734 
200 Lewis Avenue 
Las Vegas, Nevada 89155-2211 
(702) 671-2500 
Attorney for Plaintiff 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

THE STATE OF NEVADA, 

Plaintiff, 

-VS- 

ROY D. MORAGA, #0938554 

Defendant. 

ORDER FOR PRODUCTION OF INMATE 
ROY D. MORAGA, BAC #31584 

DATE OF HEARING: 5/31/06 
TIME OF HEARING: 9:00 A.M. 

TO: DWIGHT W. NEVEN, Warden of the High Desert State Prison; 

TO: Bill Young, Sheriff of Clark County, Nevada 

Upon the ex parte application of THE STATE OF NEVADA, Plaintiff, by DAVID 

ROGER, District Attorney, through TALEEN R. PANDUKHT, Deputy District Attorney, 

and good cause appearing therefor, 

IT IS HEREBY ORDERED that DWIGHT W. NEVEN, Warden of the High Desert 

State Prison shall be, and is, hereby directed to produce ROY D. MORAGA, in Case No. 

C92174, wherein THE STATE OF NEVADA is the Plaintiff, inasmuch as the said ROY D. 

MORAGA is currently incarcerated in the High Desert State Prison located in Indian 

Springs, Nevada and his presence will be required in Las Vegas, Nevada commencing 

PAWPDOCS\ORDR1FORDR1907196011104.doc 
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on 5/31/06, at the hour of 9:00 o'clock A.M. and continuing until completion of the 

prosecution's case against the said Defendant. 

IT IS FURTHER ORDERED that Bill Young, Sheriff of Clark County, Nevada, 

shall accept and retain custody of the said ROY D. MORAGA in the Clark County Detention 

Center, Las Vegas, Nevada, pending completion of said matter in Clark County, or until the 

further Order of this Court; or in the alternative shall make all arrangements for the 

transportation of the said ROY D. MORAGA to and from the Nevada State Prison facility 

which are necessary to insure the ROY D. MORAGA's appearance in Clark County pending 

completion of said matter, or until further Order of this Court. 

DATED this  y  day of May, 2006. 

DIS 	T JUDGE 

DAVID ROGER 
DISTRICT ATTORNEY 
Nevada Bar #002781 

BYOAA.' C.,4; C fk1-4:1t 
TALEEN R. PANDUKHT 
Deputy District Attorney 
Nevada Bar #005734 
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CLARK COUNTY, NEVADA 

CASE NUMBER: C92174 
DEPARTMENT: 8 

ROY D. MORACIA, 

REPLY TO STATE'S RESPONSE AND 
OPPOSITION TO MOTION TO  
DISMISS PETITION FOR WRIT OF 
HABEAS CORPUS (POST- 
CONVICTION) 

Hearing Date: 	May 31, 2006 
Time of Hearing: 9:00 a.m. 

OPPS 
Roy Moraga 
Inmate No. 31584 
High Desert State Prison 

In Proper Person 

Petitioner, 

VS. 

E.K. McDANIEL, et al., 

Respondents. 
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Petitioner, Roy D. Moraga, in proper person, opposes the motion to dismiss Petitioner's petition 

for writ of habeas corpus (post-conviction). This opposition is based upon the attached points and 

authorities and all pleadings and papers on tile herein. 

Dated this rat rday of May, 2006. 

-o) 	—17o r al a 
Inniafe No. 31584 

In Proper Person 
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• 	• 
POINTS AND AUTHORITIES  

PROCEDURAL HISTORY 

Mr. Moraga was arrested on December 5, 1989. Pursuant to an Information filed on January 9, 

1990, Mr. Moraga was charged with two counts of burglary and two counts of sexual assault. Deputy 

Public Defender Roger R. Hillman was appointed to represent Mr. Moraga. 

A three-day jury trial commenced on March 12, 1990. The jury found Mr. Moraga guilty of all 

four counts. At the June 13, 1990 sentencing hearing, Mr. Moraga was adjudged a habitual criminal, 

and Mr. Moraga was sentenced to a term of life without the possibility of parole. 

On a timely direct appeal of the judgment of conviction, attorney Hillman raised one issue, 

namely, THE EVIDENCE ADDUCED AT TRIAL WAS INSUFFICIENT TO SUSTAIN A VERDICT OF GUILTY. The 

Nevada Supreme Court sua sponte remanded the case to district court for resentencing noting that Mr. 

Moraga had received a single sentence for four offenses. Mr. Moraga was resentenced on October 21, 

1991to two, consecutive ten-year terms (burglaries), a consecutive term of life with the possibility of 

parole (sexual assault), and a consecutive life without the possibility of parole (habitual criminal). 

On appeal of the Amended Judgment of Conviction filed on November 13, 1991, Mr. Moraga 

raised the following claim on direct appeal: STATE FAILED TO PROVE BEYOND A REASONABLE DOUBT 

THAT APPELLANT'S SENTENCE SHOULD BE ENHANCED PURSUANT TO THE HABITUAL CRIMINAL STATUTE. 

The Nevada Supreme Court dismissed the appeal on October 4, 1995. 

Mr. Moraga mailed on February 12, 1996 a proper person Petition for Writ of Habeas Corpus 

(Post-Conviction) which was filed on February 20, 1996. Mr. Moraga filed a proper person 

Supplemental Brief and Points and Authorities in Support of Petition for Writ of Habeas Corpus on 

February 20, 1996. David M. Schieck was retained by Mr. Moraga to represent him on post-conviction. 

Mr. Schieck, on June 13, 1996, filed a Supplemental Points and Authorities in Support of Petition for 

Writ of Habeas Corpus. A post-conviction hearing was held on July 19, 1996. Mr. Moraga was not 

present at the hearing but was represented by Mr. Schieck. The court denied the petition. 

On Mr. Schieck's withdrawal from the case, the court appointed Richard Palma of the Special 

Public Defender's Office to represent Mr. Moraga on appeal of his post-conviction. Mr. Palma filed an 

2 
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Opening Brief with the Nevada Supreme Court. 

On August 30, 1998, Mr. Moraga filed a proper person Motion to Modify or in the Alternative 

Correct Illegal Sentence with the Eighth Judicial District Court Clerk on April 30, 1998. The court 

denied Mr. Moraga's motion, finding that the motion lacked legal foundation as an examination of the 

record showed four prior convictions which satisfies the criteria for habitual criminal status. The court 

further found that defendant had exhausted the argument in appeals, all of which were denied. Mr. 

Moraga filed a proper person Notice of Appeal on the Eighth Judicial District Court's denial of his 

motion to correct illegal sentence which would later be docketed under Case No. 32542 of the Nevada 

Supreme Court. 

On April 19, 199 , the Nevada Supreme Court issued Order Dismissing Appeals under Case No. 

29321 (post-conviction appeal) and Case No. 32542 (appeal on denial of motion to modify or correct 

illegal sentence). Remittitur issued on May 18, 1999. 

On February 5,2002, Mr. Moraga filed a proper person Motion to Preserve Evidence and Order 

with the Eighth Judicial District court. Attorney Cristina Hinds was appointed to represent Mr. Moraga. 

Ms. Hinds filed a Motion for Release of DNA Evidence Under Nevada Open Records Act on December 

16, 2003. Ms. Hinds argued at the hearing on the motion on Mr. Moraga's behalf. The court denied the 

motion. The denial of the motion was appealed to the Nevada Supreme Court. The Nevada Supreme 

Court denied the appeal. 

Mr. Moraga filed his first pro se Petition for Writ of Habeas Corpus with the United States 

District Court on September 14, 1999 under Case No. CV-N-99-507-DWH (RAM). Following 

appearance by various attorneys on his behalf and the filing of three supplements to his petition, on 

November 3, 2003, the Law Offices of the Federal Public Defender was appointed to represent Mr. 

Moraga in federal court. Counsel filed a Fourth Amended Petition and following briefing, the United 

States District Court found Mr. Moraga's mixed petition contained exhausted and unexhausted claims. 

Pursuant to an order issued by the United States District Court, counsel's motion for a stay and abeyance 

was granted to allow Mr. Moraga the opportunity to exhaust his unexhausted claims in state court. This 

matter follows. 

3 

1192 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

• 
ARGUMENT 

GROUND ONE: AFTER MR. MORAGA'S ORIGINAL SENTENCE WAS 
VACATED, MR. MORAGA WAS RE-SENTENCED TO A GREATER AMOUNT 
OF TIME IN VIOLATION OF HIS RIGHTS TO DUE PROCESS AND FREEDOM 
FROM CRUEL AND UNUSUAL PUNISHMENT UNDER THE FIFTH AND 
FOURTEENTH AMENDMENTS TO THE UNITED STATES CONSTITUTION. 

Mr. Moraga is entitled to litigate this petition and the claim as pled in his currently pending 

petition for writ of habeas corpus. Mr. Moraga's petition is not procedurally barred, as he has 

demonstrated good cause and will be unduly prejudiced from the denial of this petition. Mr. Moraga 

concedes that the petition is successive; however, as he has shown adequate cause for failure to present 

this claim until now and obvious actual prejudice that would ensue should he not be allowed to litigate 

these claims. Pursuant to Nev. Rev. Statute §34.810(3), a petitioner may overcome a successive petition 

with proof of specific facts that demonstrate good cause for the petitioner's failure to present the claim 

previously and actual prejudice would unduly prejudice the petitioner should he not be allowed to 

present the claim. Finally, pursuant to NRS § 34.800, Mr. Moraga can rebut the presumption of 

prejudice raised as the State has plead laches. 

A. 	Mr. Moraga Has Demonstrated Good Cause 

The Nevada Supreme Court has determined good cause exists when an impediment external to 

the defense prevented the petitioner from complying with state procedural rules. Harris v. Warden, 114 

Nev. 956 (1998); Pellegrini v. State, 117 Nev. 860, 886-87 (2001); Lozada v. State, 110 Nev. 349, 353 

(1994). An impediment external to the defense may be illustrated by a showing "that the factual or legal 

basis for a claim was not reasonably available to counsel, or that some interference by officials' made 

compliance impracticable." Murray v. Carrier, 477 U.S. 478, 488 (1986)(citations omitted). 

Failure of appellate counsel to raise this claim in an adequate manner violated Mr. Moraga's 

constitutional right to effective assistance of appellate counsel. In the context of procedural default, 

ineffective assistance of appellate counsel can be used to excuse a claim's procedural default only if the 

claim of ineffectiveness is, itself exhausted. Mr. Moraga filed a timely petition for post-conviction relief 

on the Amended Judgment ofConviction and therefore his claim of ineffective assistance of counsel was 

properly presented to this Court. If that claim had merit, the denial of relief by this Court would 

4 
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• 
constitute an impediment external to the defense that would excuse Mr. Moraga's default in presenting 

the same claim in a successive petition. Lozada v. State,  110 Nev. 349, 353 (1994). A defendant must 

demonstrate that counsel's performance fell below an objective standard of reasonableness and that 

counsel's errors were so severe that they rendered the jury's verdict unreliable. Strickland v.  

Washington,  466 U.S. 668 (1984). Here, counsel had no tactical or strategic justification within the 

range of reasonable competence for their failure to properly represent Mr. Moraga by properly raising 

this claim. Mr. Moraga was prejudiced by his lawyer's performance. A reasonable likelihood exists that 

but for his lawyer's deficient performance, Mr. Moraga would have had a more favorable outcome on 

appeal. 

On appeal from the initial Judgment of Conviction and the sentence imposed by the trial court 

of one term of life without parole, the Nevada Supreme Court sua sponte held there was a problem with 

Mr. Moraga's sentence. The case was remanded for a new sentencing. Although numerous requests had 

been made for a remand to the original trial judge, a new judge resentenced Mr. Moraga. Mr. Moraga's 

sentence was changed from one life without sentence to consecutive sentences of ten years, ten years, 

life with parole and life without parole for the four counts on which he was convicted. 

Thereafter, court appointed attorney Bailus filed Appellant's Opening Brief on October 5, 1992 

challenging the Amended Judgment of Conviction. Under Nevada Supreme Court Case No. 22901. The 

brief raised one issue: STATE FAILED TO PROVE BEYOND A REASONABLE DOUBT THAT APPELLANT'S 

SENTENCE SHOULD BE ENHANCED PURSUANT TO THE HABITUAL CRIMINAL STATUTE. Appellate counsel 

failed to identify the instant claim and failed to present the claim as a constitutional violation. 

Further, as a pro se litigant, Mr. Moraga is entitled to the benefit of any doubt as to "good cause." 

Mr. Moraga attempted to litigate issues he identified which were filed in his February 12, 1996 post-

conviction petition and in his supplemental brief. Mr. Moraga then retained David M. Schieck to 

represent him on post-conviction. Mr. Schieck filed supplemental points and authorities in support of 

the post-conviction petition. Again, the instant claim was not identified and counsel failed to present 

the claim as a constitutional violation. 

A post-conviction hearing was held on July 19, 1996. Mr. Moraga was not present at the hearing. 

The hearing consisted of thc judge's recital of the petition claims followed by the court's ruling denying 
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the petition. Mr. Moraga's retained counsel did not attempt to make a record or argue the claims in the 

petition. 

Counsel Richard Palma was appointed to represent Mr. Moraga on the appeal of his post-

conviction. Appellate counsel failed to identify this claim and present it as a federal violation. 

Counsel's failures have actually and substantially disadvantaged Mr. Moraga. Counsel's failures 

may be "imputed to the state." Coleman v. Thompson, 501 U.S. at 753-54 (ineffectiveness of counsel 

in violation of the Sixth Amendment can constitute the type of "external impediment" that satisfies the 

'cause' requirement because the Sixth Amendment itself requires that responsibility for the default be 

imputed to the State) quoting Murray v. Carrier, 477 U.S. at 488. "Where a petitioner defaults a claim 

as a result of the denial of the right to the effective assistance of counsel, the State, which is responsible 

for the denial as a constitutional matter, must bear the cost of any resulting default and the harm to state 

interests that federal habeas review entails." Id. at 2566-67. 

In Coleman, the Court emphasized agency law principles. As a matter of "well-settled principles 

of agency law," a principal may not be held liable for the acts of an agent when the agent breaches the 

relationship or acts outside the scope of the agency relationship. Id. If an attorney is acting outside the 

scope of the agency relationship, a client is not bound by the attorney's acts. See Jamison v. Lockhart, 

975 F.2d 1377, 1380 (8th Cir. 1992) (quoting Coleman, 501 U.S. at 754). Therefore, if an attorney is 

not "acting," or failing to act in furtherance of the litigation," a petitioner does not have to "bear the risk 

of attorney error." Coleman, 501 U.S. at 753 (quoting Carrier, 477 U.S. at 488). 

Counsel's failures clearly meet the Strickland v. Washington, 466 U.S. 668 (1984) test for 

establishing ineffective assistance of counsel. But for counsel's inadequate representation of Mr. 

Moraga, there is a reasonable probability that the outcome would have been different. 

The ineffective assistance of appellate counsel constituted a factor external to the defense which 

impeded Mr. Moraga's ability to comply with state procedural rules. Under Coleman, defense counsel's 

inactions must be deemed something external to Mr. Moraga and thus "cause." "Prejudice" as used in 

the procedural default context equates to a "harmful error" concept. $ee Brecht v. Abrahamsom, 113 

S.Ct. 1710 (1993); Kotteakos v. United States, 328 U.S. 750 (1946). The incompetence of Mr. Moraga's 

• counsel is Mr. Moraga's cause to surmount any default; that Mr. Moraga was prejudiced by counsel's 
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• 
errors is obvious from the State's attempts to deny Mr. Moraga any meaningful review of his 

constitutional grounds for relief. 

B. Mr. Moraga Will Be Unduly Prejudiced From Denial Of This Petition  

Mr. Moraga adequately demonstrates prejudice as the failure to consider this claim would 

amount to a "fundamental miscarriage ofjustice." Pellegrini v. State,  117 Nev. 860 (2001). This claim 

demonstrates the violation of Mr. Moraga's right to due process when the Nevada Supreme Court sua 

sponte remanded the case for resentencing. After failed attempts to remand the case back to the original 

trial judge, a new judge resentenced Mr. Moraga to a harsher sentence. Mr. Moraga had a due process 

right under the fifth and Fourteenth Amendments to not be punished vindictively simply because he had 

challenged his conviction. This harsher sentence was imposed to punish Mr. Moraga for exercising his 

right to an appeal. Mr. Moraga should not have received a more severe sentence because he appealed 

the judgment in his case. 

C. Mr. Moraga Can Easily Rebut the Laches Presumption. 

"Laches is an equitable doctrine. Its application must be considered on the facts of each case, 

based upon the reasonableness of the party's behavior under the circumstances." Strahan v. Blackburn, 

750 F.2d 438,441 (5 Th  Cir)(citations omitted); see also, Jessup v. United States Parole Comm.,  889 F.2d 

831, 834 (9Th  Cir. 1989). The mere passage of time has affected neither the state's ability to respond to 

Mr. Moraga's allegations. Mr. Moraga's delay in filing the current petition was reasonable in light of 

the circumstances and is not within his control. The state has not shown that any transcripts, records, 

evidence, and witnesses are unavailable. The state has not been and is not prejudiced by any delay in 

the filing of Mr. Moraga's petition. 

Other than stating that ten years have elapsed since the date of judgment, the state provides no 

specifics as to why the doctrine of laches should specifically apply to the instant matter. While asserting 

that in "many cases" evidence "has been lost or destroyed because of the lengthy passage of time," A 

general allegation that memories may have faded or that memories of the crime may be diminished is 

insufficient to support a finding that the state has been prejudiced. NRS § 34.800 creates a "rebuttable 

presumption" of prejudice to the state, not an insurmountable one. 
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EXECUTED at ELY. Nevada on this /2 ST- day  of May, 2006. 

22Z02._fAite—,_  
. Moraga 

:te No. 31584 
High Desert State Prison 
P.O. Box 650 
Indian Springs, NV 89070-0650 
In Proper Person 

Ro 

8 

1197 



• 	a 
1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

CERTIFICATE OF SERVICE 

The undersigned hereby certifies that he is a person of such age and discretion as to be 
competent to serve paper§. 

That on May #2/ 5;  2006, he served a copy of the foregoing by personally mailing said copy 
to: 

E.K. McDaniel 
Ely State Prison 
P.O. Box 1989 
Ely, Nevada 89301 

Clark County District Attorney 
Regional Justice Center 
200 Lewis Ave. 
Las Vegas, Nevada 89155 
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OPI 
DAVID ROGER 
Clark County District Attorney 
Nevada Bar #002781 
TALEEN R. PANDUKHT 
Deputy District Attorney 
Nevada Bar #005734 
200 Lewis Avenue 
Las Vegas, Nevada 89155-2211 
(702) 671-2500 
Attorney for Plaintiff 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

THE STATE OF NEVADA, 

Plaintiff, 

-vs- 

ROY D. MORAGA, #0938554 

Defendant. 

ORDER FOR PRODUCTION OF INMATE 
ROY D. MORAGA, BAC #31584 

DATE OF HEARING: 6/26/06 
TIME OF HEARING: 9:00 A.M. 

TO: DWIGHT W. NEVEN, Warden of the High Desert State Prison; 

TO: Bill Young, Sheriff of Clark County, Nevada 

Upon the ex parte application of THE STATE OF NEVADA, Plaintiff, by DAVID 

ROGER, District Attorney, through TALEEN R. PANDUKHT, Deputy District Attorney, 

and good cause appearing therefor, 

IT IS HEREBY ORDERED that DWIGHT W. NEVEN, Warden of the High Desert 

State Prison shall be, and is, hereby directed to produce ROY D. MORAGA, in Case No. 

C92174, wherein THE STATE OF NEVADA is the Plaintiff, inasmuch as the said ROY D. 

MORAGA is currently incarcerated in the High Desert State Prison located in Indian 

Springs, Nevada and his presence will be required in Las Vegas, Nevada commencing 

RECEIVED 

JUN 05 ZOS 

UUUNTY GLERK 

CASE NO: C92174 
DEPT NO: VIII 
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on 6/26/06, at the hour of 9:00 o'clock A.M. and continuing until completion of the 

prosecution's case against the said Defendant. 

IT IS FURTHER ORDERED that Bill Young, Sheriff of Clark County, Nevada, 

shall accept and retain custody of the said ROY D. MORAGA in the Clark County Detention 

Center, Las Vegas, Nevada, pending completion of said matter in Clark County, or until the 

further Order of this Court; or in the alternative shall make all arrangements for the 

transportation of the said ROY D. MORAGA to and from the Nevada State Prison facility 

which are necessary to insure the ROY D. MORAGA's appearance in Clark County pending 

completion of said matter, or until further Order of this Court. 

DATED this 	day of June, 2006. 

DISTRICT JUDGE 

DAVID ROGER 
DISTRICT ATTORNEY 
Nevada Bar #002781 

BY 
TALEER R. PANDUKHT 
Deputy District Attorney 
Nevada Bar #005734 
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ORDR 
DAVID ROGER 
Clark County District Attorney 
Nevada Bar #002781 
TALEEN R. PANDUKHT 
Chief Deputy District Attorney 
Nevada Bar #005734 
200 Lewis Avenue 
Las Vegas, Nevada 89155-2212 
(702) 671-2500 
Attorney for Plaintiff 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

THE STATE OF NEVADA, 

Plaintiff, 

-VS- 

ROY D. MORAGA, 
#0938554 

Defendant. 

FINDINGS OF FACT AND CONCLUSIONS OF LAW 

DATE OF HEARING: 06/26/06 
TIME OF' HEARING: 9:00 AM 

THIS MATTER having come on for hearing before the Honorable Lee Gates, District 

Judge, on the 26th day of June, 2006, the Pro Per Petitioner being present, the Respondent 

being represented by DAVID ROGER, District Attorney, by and through SUMMER 

TANASI, Deputy District Attorney, and the Court having heard the arguments of counsel 

and taking the matter under advisement until July 6, 2006, the Court makes the following 

findings of fact and conclusions of law: 

// 

// 

// 

/I 
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• 
FINDINGS OF FACT 

1. On December 5, 1989, Defendant, Roy Moraga, was arrested for the sexual assault 

and rape of a woman in her home. 

2. The Defendant pled not guilty and a jury trial was had wherein the Defendant was 

found guilty of two (2) Counts of Burglary and two (2) Counts of Sexual Assault. 

3. On June 30, 1990, the Defendant was sentenced to life without the possibility of 

parole after being adjudicated a habitual criminal. 

4. The Defendant's direct appeal was denied on August 27, 1991. However, the 

Court remanded the Defendant's case to the District Court for resentencing. The Supreme 

Court concluded that the district court had erroneously imposed one sentence for multiple 

offenses. 

5. Remittitur was issued on September 17, 1991. 

6. On October 21, 1991, the Defendant was resentenced to ten years for each of the 

Burglary counts (Counts I-II), to run consecutive to each other. The Defendant also received 

a consecutive term of life imprisonment with the possibility of parole after five years for 

Count III — Sexual Assault. The Defendant was adjudicated a habitual criminal as to Count 

IV (Sexual Assault) and sentenced to a consecutive term of life imprisonment without the 

possibility of parole. 

7. An Amended Judgment of Conviction was filed on November 13, 1991. 

8. The Defendant appealed the second sentencing. The Nevada Supreme Court 

denied the same on October 4, 1995. 

9. Remittitur issued on October 24, 1995. 

10. On February 20, 1996, the Defendant filed a post-conviction petition for a writ of 

habeas corpus. 

11. On September 6, 1996, the District Court denied the Defendant's petition. 

12. On April 30, 1998, the Defendant filed a motion to correct an illegal sentence. 

13. On May 20, 1998, the District Court denied the Defendant's motion and the 

Defendant appealed the denial of both the petition and the motion. 
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14. On April 20, 1999, the Nevada Supreme Court denied the Defendant's appeals. 

15. On December 16, 2003, the Defendant filed a motion in district court for the 

release of DNA evidence. 

16. On January 7, 2004, the district court denied the motion and the Defendant 

appealed. The Nevada Supreme Court treated the motion as a successive petition for writ of 

habeas corpus. 

17. On September 15, 2004, the Nevada Supreme Court denied the' Defendant's 

appeal. The Supreme Court found that the Defendant's motion was procedurally barred and 

the Defendant failed to demonstrate good cause and prejudice. 

18. On November 15, 2005, the Defendant's federal Petition for Writ of Habeas 

Corpus was denied and remanded for failure to exhaust his claims in state court. 

19. On January 10, 2006, the Defendant filed a Petition for Writ of Habeas Corpus. 

20. On February 27, 2006, the State filed a Response and Motion to: Dismiss the 

Petition for Writ of Habeas Corpus, in which it affirmatively pled !aches. 

21. The Defendant's Petition is time barred. 

22. The Defendant's Petition is successive. 

23. The Defendant has failed to set forth good cause for the late filing of a successive 

petition. 

24. The Defendant has not overcome the statutory presumption that the late filing of 

the instant petition has prejudiced the State. 

CONCLUSIONS OF LAW  

1. NRS 34.726 provides: 

(1) 	Unless there is good cause shown for delay, a petition that 
challenges the validity of a judgment or sentence must be filed within 1 year of 
the entry of the „judgment of conviction or, if an appeal has been taken from the 
judgment, within 1 year after the Supreme Court issues its remittitur. For the 
purposes of this subsection, good cause for delay exists if the petitioner 
demonstrates to the satisfaction of the court: 

(a) That the delay is not the fault of the petitioner; and 
(b) That dismissal of the petition as untimely will unduly prejudice 

the petitioner. 

ii 
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2. The Nevada Supreme Court has stated that to establish good cause, a defendant 

must demonstrate that some impediment external to the defense prevented him from 

complying with the procedural bar that has been violated. Lozada v. State, 110 Nev. 349, 

353, 871 P.2d 944, 946 (1994). The Court reaffirmed this holding in Crump v. Warden, 113 

Nev. 293, 934 P.2d 247 (1997). The Court went on to say that once the State has raised 

procedural grounds for dismissal, the burden then falls on the defendant "to show that good 

cause exists for his failure to raise any grounds in an earlier petition and that he will suffer 

actual prejudice if the grounds are not considered." Id. at 302, 934 P.2d at 253 (citation 

omitted). The Court explained that in order to establish prejudice, the defendant must show 

"not merely that the errors of trial created possibility of prejudice, but that they worked to his 

actual and substantial disadvantage, in affecting the state proceedings with error of 

constitutional dimensions." Id. (citing Hogan v. Warden, 109 Nev. 952, 960, 860 P.2d 710, 

716 (1993). 

3. Remand from federal court to exhaust state remedies is not good cause to overcome 

state procedural bars. See Shumway v. Payne, 223 F.3d 982, 988-989 (9th Cir. 2000). 

4. Pertinent portions of NRS 34.810 state: 

2. A second or successive petition must be dismissed if the judge or 
justice determines that it fails to allege new or different grounds for relief and 
that the prior determination was on the merits or, if new and different grounds 
are alleged, the judge or justice finds that the failure of the Defendant to assert 
those grounds in a prior petition constituted an abuse of the writ. 

3. Pursuant to subsections 1 and 2, the petitioner has the burden of 
pleading and proving specific facts that demonstrate: 

(a) Good cause for the petitioner's failure to present the claim or for 
presenting the claim again; and 

(b) Actual prejudice to the petitioner. 

5. To avoid the procedural default under NRS 34.810, Defendant has the burden of 

pleading and proving specific facts that demonstrate both good cause for his failure to 

present his claim in earlier proceedings and actual prejudice. NRS 34.810(3); Hogan v. 

Warden, 109 Nev. 952, 959-60, 860 P.2d 710, 715-16 (1993); Phelps v. Director, 104 Nev. 

656, 659, 764 P.2d 1303,1305 (1988). 
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• 	• 
6. In order to show good cause, defendant has the burden of demonstrating that there 

was an impediment external to the defense which prevented him from complying with the 

state procedural default rules. Lozada v. State, 110 Nev. 349, 353, 871 P.2d 944, 946 

(1994). 

7. Good cause for the delay is defined as "a substantial reason; one that affords a legal 

excuse." Colley v. State, 105 Nev. 235, 236, 773 P.2d 1229, 1230 (1989). 

8. In order to establish prejudice, a petitioner must demonstrate that the alleged errors 

worked to his actual and substantial disadvantage. Hogan, 109 Nev. at 959, 860 P.2d at 716. 

9. NRS 34.800 creates a rebuttable presumption of prejudice to the State if "[a] period 

exceeding five years between the filing of a judgment of conviction, an order imposing a 

sentence of imprisonment or a decision on direct appeal of a judgment of conviction and the 

filing of a petition challenging the validity of a judgment of conviction...." The statute also 

requires that the State plead laches in its motion to dismiss the petition. NRS 34.800. 

10. NRS 34.800 was enacted to protect the State from having to re-prove matters that 

have become ancient history. In Groesbeck v. Warden, 100 Nev. 259, 260, 679 P.2d 1268, 

1269 (1984), the Court explained: "The lengthy passage of time between conviction and a 

subsequent challenge is a factor which by itself unduly works to the advantage of a felon 

belatedly seeking relief from conviction. Memories of the crime may diminish and become 

attenuated. The facts and circumstances of the offense may be impossible to reconstruct." 

1/ 

If 

// 

// 

// 

// 

I- 

1/ 

// 
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ORDER 

THEREFORE, IT IS HEREBY ORDERED that the Petition for Writ of Habeas 

Corpus (Post-Conviction) shall be, and is, hereby DISMISSED. 

DATED this 	day of February, 2007. 

DAVID ROGER 
DISTRICT ATTORNEY 
Nevada Bar #002781 

Byjaitbyt,  ea/A codititsfr 
TALEEN R. PANDUKHT 
Chief Deputy District Attorney 
Nevada Bar #005734 

mmw/SVU 
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DISTRICT COURT 

CLARK COUNTY, NEVADA 

• ORIGINAL 

NOED 
FILED 

FEB 13 9 43 IA 07 

CPI... 
CLERK 	. . 

ROY D. MORAGA, 

Petitioner, 

vs. 

THE STATE OF NEVADA, 

Respondent, 

Case No: C92174 
Dept No: VIII 

NOTICE OF ENTRY OF 
DECISION AND ORDER 

PLEASE TAKE NOTICE that on February 8,2007, the court entered a decision or order in this matter, 

true and correct copy of which is attached to this notice. 

You may appeal to the Supreme Comt from the decision or order of this court. If you wish to appeal, yoi 

must file a notice of appeal with the clerk of this court within thirty-three (33) days after the date this notice i 

mailed to you. This notice was mailed on February 13, 2007. 

CERTIFICATE OF MAILING 

I hereby certify that on this 13 day of February 2007,  I placed a copy of this Notice of Entry of Decision 

and Order in: 

The bin(s) located in the Office of the County Clerk of 
Clark County District Attorney's Office 
Attorney General's Office — Appellate Division 

IZI The 'United States mail addressed as follows: 
Roy D. Moraga # 31584 
P.O. Box 650 
Indian Springs, NV 89070 

1,Joixf4 
i J. Wendel, Deputy Clerk 
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ORDR 
DAVID ROGER 
Clark County District Attorney 
Nevada Bar #002781 
TALEEN R. PANDUKHT 
Chief Deputy District Attorney 
Nevada Bar #005734 
200 Lewis Avenue 
Las Vegas, Nevada 89155-2212 
(702) 6'71-2500 
Attorney for Plaintiff 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

THE STATE OF NEVADA, 

Plaintiff, 

-VS- 

ROY D. MORAGA, 
#0938554 

Defendant. 

FINDINGS OF FACT AND CONCLUSIONS OF LAW 

DATE OF HEARING: 06/26/06 
TIME OF HEARING: 9:00 AM 

THIS MATTER having come on for hearing before the Honorable Lee Gates, District 

Judge, on the 26th day of June, 2006, the Pro Per Petitioner being present, the Respondent 

being represented by DAVID ROGER, District Attorney, by and through SUMMER 

TANASI, Deputy District Attorney, and the Court having heard the arguments of counsel 

and taking the matter under advisement until July 6, 2006, the Court makes the following 

findings of fact and conclusions of law: 

// 

// 

// 

// 

// 
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FINDINGS OF FACT 

1. On December 5, 1989, Defendant, Roy Moraga, was arrested for the sexual assault 

and rape of a woman in her home. 

2. The Defendant pled not guilty and a jury trial was had wherein the Defendant was 

found guilty of two (2) Counts of Burglary and two (2) Counts of Sexual Assault. 

3. On June 30, 1990, the Defendant was sentenced to life without the possibility of 

parole after being adjudicated a habitual criminal. 

4. The Defendant's direct appeal was denied on August 27, 1991. However, the 

Court remanded the Defendant's case to the District Court for resenteneing. The Supreme 

Court concluded that the district court had erroneously imposed one sentence for multiple 

offenses. 

5. Remittitur was issued on September 17, 1991. 

6. On October 21, 1991, the Defendant was resentenced to ten years for each of the 

Burglary counts (Counts 	to run consecutive to each other. The Defendant also received 

a consecutive term of life imprisonment with the possibility of parole after five years for 

Count III — Sexual Assault. The Defendant was adjudicated a habitual criminal as to Count 

IV (Sexual Assault) and sentenced to a consecutive term of life imprisonment without the 

possibility of parole. 

7. An Amended Judgment of Conviction was filed on November 13, 1991. 

8. The Defendant appealed the second sentencing. The Nevada Supreme Court 

denied the same on October 4, 1995. 

9. Remittitur issued on October 24, 1995. 

10. On February 20, 1996, the Defendant filed a post-conviction petition for a writ of 

habeas corpus. 

11. On September 6, 1996, the District Court denied the Defendant's petition. 

12. On April 30, 1998, the Defendant filed a motion to correct an illegal sentence. 

13. On May 20, 1998, the District Court denied the Defendant's motion and the 

Defendant appealed the denial of both the petition and the motion. 
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14. On April 20, 1999, the Nevada Supreme Court denied the Defendant's appeals. 

15. On December 16, 2003, the Defendant filed a motion in district court for the 

release of DNA evidence. 

16. On January 7, 2004, the district court denied the motion and the Defendant 

appealed. The Nevada Supreme Court treated the motion as a successive petition for writ of 

habeas corpus. 

17. On September 15, 2004, the Nevada Supreme Court denied the Defendant's 

appeal. The Supreme Court found that the Defendant's motion was procedurally barred and 

the Defendant failed to demonstrate good cause and prejudice. 

18. On November 15, 2005, the Defendant's federal Petition for Writ of Habeas 

Corpus was denied and remanded for failure to exhaust his claims in state court. 

19. On January 10, 2006, the Defendant filed a Petition for Writ of Habeas Corpus. 

20. On February 27, 2006, the State filed a Response and Motion to Dismiss the 

Petition for Writ of Habeas Corpus, in which it affirmatively pled laches. 

21. The Defendant's Petition is time barred. 

22. The Defendant's Petition is successive. 

23. The Defendant has failed to set forth good cause for the late filing of a successive 

petition. 

24. The Defendant has not overcome the statutory presumption that the late filing of 

the instant petition has prejudiced the State. 

CONCLUSIONS OF LAW  

1. NRS 34326 provides: 

(1) 	Unless there is good cause shown for delay, a petition that 
challenges the validity of a judgment or sentence must be filed within 1 year of 
the entry of the judgment of conviction or, if an appeal has been taken from the 
judgment, within 1 year after the Supreme Court issues its remittitur. For the 
purposes of this subsection, good cause for delay exists if the petitioner 
demonstrates to the satisfaction of the court: 

(a) That the delay is not the fault of the petitioner; and 
(b) That dismissal of the petition as untimely will unduly prejudice 

the petitioner. 

II 
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2. The Nevada Supreme Court has stated that to establish good cause, a defendant 

must demonstrate that some impediment external to the defense prevented him from 

complying with the procedural bar that has been violated. Lozada v. State, 110 Nev. 349, 

353, 871 P.2d 944, 946 (1994). The Court reaffirmed this holding in Crump v. Warden, 113 

Nev. 293, 934 P.2d 247 (1997). The Court went on to say that once the State has raised 

procedural grounds for dismissal, the burden then falls on the defendant "to show that good 

cause exists for his failure to raise any grounds in an earlier petition and that he will suffer 

actual prejudice if the grounds are not considered." Id. at 302, 934 P.2d at 253 (citation 

omitted). The Court explained that in order to establish prejudice, the defendant must show 

"not merely that the errors of trial created possibility of prejudice, but that they worked to his 

actual and substantial disadvantage, in affecting the state proceedings with error of 

constitutional dimensions." Id. (citing Hogan v. Warden, 109 Nev. 952, 960, 860 P.2d 710, 

716 (1993). 

3. Remand from federal court to exhaust state remedies is not good cause to overcome 

state procedural bars. See Shumway v. Payne, 223 F.3d 982, 988-989 (9th Cir. 2000). 

4. Pertinent portions of MRS 34.810 state: 

2. A second or successive petition must be dismissed if the judge or 
justice determines that it fails to allege new or different grounds for relief and 

- that the prior determination was on the merits or, if new and different grounds 
are alleged, the judge or justice finds that the failure of the Defendant to assert 
those grounds in a prior petition constituted an abuse of the writ. 

3. Pursuant to subsections 1 and 2, the petitioner has the burden of 
pleading and proving specific facts that demonstrate: 

(a) Good cause for the petitioner's failure to present the claim or for 
presenting the claim again; and 

(b) Actual prejudice to the petitioner. 

5. To avoid the procedural default under NRS 34.810, Defendant has the burden of 

pleading and proving specific facts that demonstrate both good cause for his failure to 

present his claim in earlier proceedings and actual prejudice. NRS 34.810(3); Hogan v. 

Warden, 109 Nev. 952, 959-60, 860 P.2d 710, 715-16 (1993); Phelps v. Director, 104 Nev. 

656, 659, 764 P.2d 1303,1305 (1988). 
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6. In order to show good cause, defendant has the burden of demonstrating that there 

was an impediment external to the defense which prevented him from complying with the 

state procedural default rules. Lozada v. State, 110 Nev. 349, 353, 871 P.2d 944, 946 

(1994). 

7. Good cause for the delay is defined as "a substantial reason; one that affords a legal 

excuse." Colley v. State, 105 Nev. 235, 236, 773 P.2d 1229, 1230 (1989). 

8. In order to establish prejudice, a petitioner must demonstrate that the alleged errors 

worked to his actual and substantial disadvantage. Hogan, 109 Nev. at 959, 860 P.2d at 716. 

9. NRS 34.800 creates a rebuttable presumption of prejudice to the State if "[a} period 

exceeding five years between the filing of a judgment of conviction, an order imposing a 

sentence of imprisonment or a decision on direct appeal of a judgment of conviction and the 

filing of a petition challenging the validity of a judgment of conviction...." The statute also 

requires that the State plead lathes in its motion to dismiss the petition. NRS 34.800. 

10. NRS 34.800 was enacted to protect the State from having to re-prove matters that 

have become ancient history. In Groesbeck v. Warden, 100 Nev. 259, 260, 679 P.2d 1268, 

1269 (1984), the Court explained: "The lengthy passage of time between conviction and a 

subsequent challenge is a factor which by itself unduly works to the advantage of a felon 

belatedly seeking relief from conviction. Memories of the crime may diminish and become 

attenuated. The facts and circumstances of the offense may be impossible to reconstruct." 

I- 

II 

// 

// 

// 

// 

// 

// 

// 
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ORDER  

THEREFORE, IT IS HEREBY ORDERED that the Petition for Writ of Habeas 

Corpus (Post-Conviction) shall be, and is, hereby DISMISSED. 

DATED this 	day of February, 2007. 

....... ■ 

	

Or 	/IMF  

	

6 	'  

DAVID ROGER 
DISTRICT ATTORNEY 
Nevada Bar #002781 

B Y4ditieL PO4 ditatiA5/  
ALEEN R. PANDUKHT 

Chief Deputy District Attorney 
Nevada Bar #005734 

mmw/SVU 
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DISTRICT COURT 

CLARK COUNTY, NEVADA 

ROY D. MORAGA, 	 ) 
) 

Petitioner, 	) 
) 

v. 	 ) 
) 

THE STATE OF NEVADA, et al., ) 

Case No. C92174 
Dept. No. 8 
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ASTA 
Roy D. Moraga 
Inmate #31584 
Ely State Prison 
P. 0. Box 1989 
Ely, NV 89301 

In Proper Person 

) 
Respondent. 	) 

	 ) 

CASE APPEAL STATEMENT 

I. 	Name of petitioner filing this case appeal statement: 

Roy D. Moraga 

2. Identify the judge issuing the order appealed from: 

Honorable Lee A. Gates, Dept. 8, Clark County District Court. 

3. All parties to the proceedings in the district court: 

Roy D. Moraga, Petitioner; The State of Nevada, Respondent. 

4. All parties involved in this appeal: 

Roy D. Moraga, appellant; The State of Nevada, appellee. 

5. Set forth the name, law firm, address and telephone number of all counsel on appeal and 

party or parties whom they represent: 

David Roger 
Clark County District Attorney 
200 Lewis Avenue 
Las Vegas, NV 89155-2212 
Counsel for the State of Nevada 

ECEIVED 

AR 0 2 2007 

C OF THE COURT 
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• 
1 	Roy D. Moraga 

Inmate # 31584 
2 	Ely State Prison 

P. 0. Box 1989 
3 	Ely, NV 89301 

In proper person 
4 

5 6. 	Whether petitioner/appellant was represented by appointed or retained counsel in the 

6 	district court: 

7 	Mr. Moraga appeared in the instant case in proper person. He requested, but was denied, 

8 	appointment of counsel. 

9 7. 	Whether petitioner/appellant is represented by appointed or retained counsel on appeal: 

10 	Mr. Moraga has not been appointed counsel on the appeal of this case and is filing, concurrent 

11 	with the filing of the instant Notice of Appeal and Case Appeal Statement, a Motion for 

12 	Appointment of Counsel on Appeal. 

13 8. 	Whether petitioner/appellant was granted leave to proceed in forma pauperis, and the date 

14 	of entry of the district court order granting such leave: 

15 	a) 	With respect to his Motion for Leave to proceed in Forma Pauperis and Petition for Writ 

16 	 of Habeas Corpus (Post-Conviction) filed on January 10,2006, Mr. Moraga was granted 

17 	 in forma pauperis pursuant to a January 23, 2006 hearing, at which he was not present. 

18 	 The court's granting of the in forma pauperis motion is reflected in its court minutes and 

19 	 in the January 23, 2006 hearing transcript which has been ordered for transcription. 

20 9. 	Date proceedings commenced in the district court (e.g., date complaint, indictment, 

21 	information or petition was filed): 

22 	a) 	Petition for Writ of Habeas Corpus filed February 20,1996. 

23 	b) 	Petition for Writ of Habeas Corpus filed January 10, 2006. 

Dated thisRe/A day of  re14c/./.4/71  	, 2007. 24 

25 
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28 

P 
ROY P'. MORAGA 
In PI:per Person 
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CERTIFICATE OF SERVICE 

The undersigned hereby certifies that he is a person of such age and discretion as to be competent 

to serve papers. r, 

That on t E 	6 	, 2007, he served a copy of the foregoing by personally 

mailing said copy to: 

David Roger 
Clark County District Attorney 
Regional Justice Center 
200 Lewis Avenue 
Las Vegas, Nevada 89155 

Clerk of the Court 
Eighth Judicial District Court 
Regional Justice Center 
200 Lewis Avenue 
Las Vegas, NV 89155 

E. K. McDaniel, Warden 
Ely State Prison 
P. 0. Box 1989 
Ely, NV 89301 

ROY70. MORAGA, Petitioner 

OMO NICHkases - openlMoraga\pld\Sth 3131CaseAppealStmt.wpd 

4 
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FILED 

HAR 2 6 g5 

TH`li COURT 

ROY D. MORAGA, Case No. C92174 
Dept. No. VIII 

• 
NOAS 
Roy D. Moraga (#31584) 
Ely State Prison 
P.O. Box 1989 
Ely, NV 89301 
In Proper Person 

IN THE EIGHTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA 

IN AND FOR THE COUNTY OF CLARK 

Petitioner, 
NOTICE OF APPEAL 

vs. 

STATE OF NEVADA, et al., 

Respondent. 

NOTICE IS HEREBY GIVEN that the Petitioner, Roy D. Moraga, appeals to the Nevada 

Supreme Court from the Findings of Fact, Conclusions of Law and Order, entered and served in this 

action on the 13 th  day of February, 2007. 

day of Dated this 2007. 

By: I/ Y-
ROY1i MORAGA 
In P er Person 

4=CEIVED 

AR 02 2007 

OF THE COURT 
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CERTIFICATE OF SERVICE 

The undersigned hereby certifies that he is a person of such age and discretion as to be competent 

to serve papers. 

That on reL1 d374-A  , 2007, he served a copy of the foregoing by personally mailing 

said copy to: 

Clerk, Eighth Judicial District Court 
Regional Justice Center 
200 Lewis Avenue, r Floor 
Las Vegas, NV 89155 

David Roger 
Clark County District Attorney 
Regional Justice Center 
200 South Lewis Avenue 
Las Vegas, NV 89155 

E. K. McDaniel, Warden 
Ely State Prison 
P. 0. Box 1989 
Ely, NV 89301 

2 
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_ 	=CO'JTZT 

STATE OF NEVADA, 

vs. 

ROY D. MORAGA, 

Defendant(s), 

Plaintiff(s), 

) 
) Case No: C92174 
) Dept No: VIII 
) 
) 
) 
) 
) 
) 
) 

ASTA 

• 	• 
ORIGINAL 	- 

1001 MAR -5 1 P 12: 01.1 

DISTRICT COURT 

CLARK COUNTY, NEVA_DA 

CASE APPEAL STATEMENT 

1. Appellant(s): ROY D. MORAGA 

2. Judge: LEE A_ GATES 

3. All Parties, District Court: 

Plaintiff, THE STATE OF NEVADA 

Defendant(s), ROY D. MORAGA 

4. All Parties, Appeal: 

Appellant(s), ROY D. MORAGA 

Respondent, THE STATE OF NEVADA 

5. Appellate Counsel: 

Appellant/Proper Person 
Roy D. Moraga #31584 
P.O. Box 1989 
Ely, NV 89301 

Respondent 
David Roger, District Attorney 
200 Lewis Ave. 
Las Vegas, NV 89101 
(702) 671-2700 
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By: 

6. District Court Attorney, Appointed 

7. On Appeal, N/A 

8. Forma Pauperis, Granted 

9. Date Commenced in District Court: December 28, 1989 

Dated This 5 day of March 2007. 

Charles J. Short, Clerk of the Court 

Robin J. Mills, PeputyNclerk 
200 Lewis Ave 
PO Box 551601 
Las Vegas, Nevada 89155-1601 
(702) 671-0512 
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MOT 
Roy D. Moraga 
Inmate # 31584 
Ely State Prison 
P. 0. Box 1989 
Ely, NV 89301 
In Proper Person 
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CLARK COUNTY, NEVADA 

3,)`Yeli  

CASE NUMBER: C92174 
DEPARTMENT: 8 

ROY D. MORAGA, 

Petitioner, 

; 

3 

FILED 

tiAR 5, 9, oh faill 

CPA 1(2.C---  
CLERK

,c COURT 

EIGHTH JUDICIAL DISTRICT COURT 
8 

9 

10 

11 

12 

13 

14 

vs. 

THE STATE OF NEVADA, et al., 

Respondents.  

MOTION FOR APPOINTMENT OF 
COUNSEL ON APPEAL  

15 

16 

17 

18 

19 

20 

21 

22 

COMES NOW, the Petitioner, in proper person, and respectfully requests that he be appointed 

counsel to represent him on appeal of these proceedings pursuant to NRS 34.750 and 34.820. 

Dated this 42aday of  fek7/4/7  , 2007. 

'GA 
In • 'per Person 

24 

25 
3-J V",  7, rn26 

q 
r: 27 
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CERTIFICATE OF SERVICE 

The undersigned hereby certifies that he is a person of such age and discretion as to be competent 

to serve papers. r, 

That on  t--e„4. 	71-4 	, 2007, he served a copy of the foregoing by personally 

mailing said copy to: 

David Roger 
Clark County District Attorney 
Regional Justice Center 
200 Lewis Avenue 
Las Vegas, Nevada 89155 

Clerk of the Court 
Eighth Judicial District Court 
Regional Justice Center 
200 Lewis Avenue 
Las Vegas, NV 89155 

E. K. McDaniel, Warden 
Ely State Prison 
P. 0. Box 1989 
Ely, NV 89301 
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DISTRICT COURT 

CLARK COUNTY, NEVADA 

THE STATE OF NEVADA, 	) 
) 

PLAINTIFF, 	) 
) 

VS. 	 ) 	CASE NO: C092174 
) 

ROY MORAGA, 	 ) 
) 

DEFENDANT. 	) 
) 

REPORTER'S TRANSCRIPT 

OF 

DEFT'S PRO PER MOTION FOR LEAVE TO PROCEED IN FORMA 
PAUPERIS AND FOR APPOINTMENT OF COUNSEL 

BEFORE THE HONORABLE JUDGE LEE A. GATES 
DISTRICT COURT JUDGE 

DEPARTMENT VIII 

DATED MONDAY, JANUARY 23, 2006 

FOR THE PLAINTIFF: TRACEY BRIERLY, ESQ. 

REPORTED BY: SONIA L. RILEY, CCR NO. 727 

UNCERTIFIED ROUGH DRAFT TRANSCRIPT 

i? Ii 29 At) '07 

CLERK 	
• 
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APPEARANCES: 

FOR THE PLAINTIFF: 

TRACEY BRIERLY, ESQ. 
DISTRICT ATTORNEY'S OFFICE 
200 Lewis Avenue 
Las Vegas, Nevada 89155 
(702) 671-2501 

DEFENDANT NOT PRESENT 

* * * * * 

UNCERTIFIED ROUGH DRAFT TRANSCRIPT 
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LAS VEGAS, NEVADA; MONDAY, JANUARY 23, 2006 

PROCEEDINGS  

* * * * * * * * * * 

THE COURT: Roy Moraga. 

Defendant's Pro Per Motion for Leave to 

Proceed Informa Pauperis is granted, and since this 

is his third or fourth successive petition, the 

Court is going to deny the appointment of an 

attorney. 

Send a copy of the minute order to the 

defendant. 

(WHEREUPON, THE PROCEEDINGS WERE 

CONCLUDED.) 

* * * * * * * * * * 

UNCERTIFIED ROUGH DRAFT TRANSCRIPT 
3 
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REPORTER'S CERTIFICATE 

STATE OF NEVADA) 
:SS 

COUNTY OF CLARK) 

I, SONIA L. RILEY, CERTIFIED COURT 

REPORTER, DO HEREBY CERTIFY THAT I TOOK DOWN IN 

STENOTYPE ALL OF THE PROCEEDINGS HAD IN THE 

BEFORE-ENTITLED MATTER AT THE TIME AND PLACE 

INDICATED, AND THAT THEREAFTER SAID STENOTYPE NOTES 

WERE TRANSCRIBED INTO TYPEWRITING AT AND UNDER MY 

DIRECTION AND SUPERVISION AND THE FOREGOING 

TRANSCRIPT CONSTITUTES A FULL, TRUE AND ACCURATE 

RECORD TO THE BEST OF MY ABILITY OF THE PROCEEDINGS 

HAD. 

IN WITNESS WHEREOF, I HAVE HEREUNTO 

SUBSCRIBED MY NAME IN MY OFFICE IN THE COUNTY OF 

CLARK, STATE OF NEVADA. 

SONIA L. RILEY, CCR 727 

UNCERTIFIED ROUGH DRAFT TRANSCRIPT 
M. 

4 
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I 'I 29  411 '07 DISTRICT COURT 

CLARK COUNTY, NEVADA 

THE STATE OF NEVADA, 	) 
) 

PLAINTIFF, 	) 
) 

VS. 	 ) 	CASE NO: C092174 
) 

ROY MORAGA, 	 ) 
) 

DEFENDANT. 	) 
) 

REPORTER'S TRANSCRIPT 

OF 

ARGUMENT: PETITION FOR WRIT OF HABEAS CORPUS 

BEFORE THE HONORABLE JUDGE LEE A. GATES 
DISTRICT COURT JUDGE 

DEPARTMENT VIII 

DATED MONDAY, JUNE 26, 2006 

FOR THE PLAINTIFF: SUMMER TANASI, ESQ. 

FOR THE DEFENDANT: IN PROPRIA PERSONA 

25 REPORTED BY: SONIA L. RILEY, CCR NO. 727 

SONIA L. RILEY, INC. (702) 526-1298 
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APPEARANCES: 

FOR THE PLAINTIFF: 

SUMMER TANASI, ESQ. 
DISTRICT ATTORNEY'S OFFICE 
200 Lewis Avenue 
Las Vegas, Nevada 89155 
(702) 671-2501 

FOR THE DEFENDANT: IN FORMA PAUPERIS 

* * * * * 

SONIA L. RILEY, INC. (702) 526-1298 
2 
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LAS VEGAS, NEVADA; MONDAY, JUNE 26, 2006 

PROCEEDINGS  

* * * * * * * * * * 

THE COURT: State of Nevada vs. Roy D.  

Moraga. 

All right, sir. This is your motion. 

THE DEFENDANT: What motion? 

THE COURT: Don't you have a petition for 

writ? 

You're Moraga? 

THE DEFENDANT: Yes. 

THE COURT: Roy D.? 

THE DEFENDANT; Yes. 

THE COURT: This is the time for your 

argument on your petition. That's why you're here. 

THE DEFENDANT: Okay. Well, I thought the 

State went first. 

THE COURT: What now? 

THE DEFENDANT: I thought the State went 

first. 	I didn't know. 

THE COURT: You go first. You're the one 

who is filing this claiming your rights have been 

violated. 

THE DEFENDANT: None of my attorneys have 

done any motions for me. 

SONIA L. RILEY, INC. (702) 526-1298 
3 
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THE COURT: You're representing yourself. 

THE DEFENDANT: When I was represented on 

my petition, the ineffective assistance of counsel, 

I tried to get them to bring in issues on my 

habitual criminal, and they wouldn't do it. I've 

tried everything from doing motions myself, and the 

Court still denied me. Then not too long ago in 

2004, I did a motion to vacate my judgment of 

conviction, and again your Honor -- 

THE COURT: Have you ever thought maybe it 

didn't have any merit? 

THE DEFENDANT: They hired attorneys an my 

case, but they won't do anything for me. They just 

keep denying me. 

THE COURT: You know why they deny it, 

because it was denied before, because they found 

your petition didn't have any merit. It even went 

up to the Supreme Court, and you can't keep filing 

these successive petitions. 

THE DEFENDANT: Back at my direct appeal, 

the attorneys that they gave me refused to do 

anything I asked them, and when I filed my own 

motions, then the Court kept telling me, "Well, you 

have an attorney. That's what he's there for," but 

if he's not doing it, how am I going to get it in? 

SONIA L. RILEY, INC. (702) 526-1298 
4 
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How am I going to get any kind of action out of the 

Court when the attorneys won't file any motions for 

me? They just -- they just won't do it. Like I 

said, on my motion to vacate, you gave me Christina 

Hinds to do that motion, and she did some other 

thing -- Nevada Open Records Act -- and nobody asked 

her to do that, but she did it anyway, and they've 

been doing this for over 16 years, and I can't get 

anybody to do anything. 

THE COURT: Sixteen years, huh. When are 

you coming up for parole? Do you get parole? 

No. They gave me a 

habitual criminal on a misdemeanor and two felonies. 

That's life without, and they're trying to impose 

the new case law in 2001 saying that life without 

means life without. Shouldn't I be under the 

grandfather clause, because I was convicted back in 

'89? 

THE COURT: I agree. 

THE DEFENDANT: They're not doing it. 

They're refusing to let me go to parole, refusing me 

everything. I can't get any attorney to do anything 

for me. 	I've done everything I can, and I'm still 

getting denied. 

THE COURT: State? 

THE DEFENDANT: 

SONIA L. RILEY, INC. (702) 526-1298 
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MS. TANASI: Thank you, Judge. 

The Supreme Court issued its remittitur 

from the defendant's direct appeal of the Amended 

Judgment of Conviction in 1995. This petition was 

filed in 2006, therefore, the petition is time 

barred, Judge, by the law. Furthermore, remand from 

federal court is not good cause for the delay. The 

State would be severely prejudiced, Judge, if you 

would allow that. It doesn't give him a reason to 

overcome State procedural bars because of coming 

down from federal court. As your Honor already 

mentioned, this petition is successive. 	It was 

already denied back in 1996, now this is his next 

petition citing the same thing. That too should be 

denied, Judge. In this case, the State is pleading 

laches. Over ten years has elapsed between the 

first -- between the judgment of conviction filing 

and this instant petition, Judge, therefore, the 

State would be severely prejudiced by it, and we 

submit it on that and our written motion, Judge, 

which we have given to the Court. 

THE COURT: I'll take it under advisement. 

Thank you. 

(WHEREUPON, THE PROCEEDINGS WERE 

CONCLUDED.) 

SONIA L. RILEY, INC. (702) 526-1298 
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REPORTER'S CERTIFICATE 

STATE OF NEVADA) 
:SS 

COUNTY OF CLARK) 

I, SONIA L. RILEY, CERTIFIED COURT 

REPORTER, DO HEREBY CERTIFY THAT I TOOK DOWN IN 

STENOTYPE ALL OF THE PROCEEDINGS HAD IN THE 

BEFORE-ENTITLED MATTER AT THE TIME AND PLACE 

INDICATED, AND THAT THEREAFTER SAID STENOTYPE NOTES 

WERE TRANSCRIBED INTO TYPEWRITING AT AND UNDER MY 

DIRECTION AND SUPERVISION AND THE FOREGOING 

TRANSCRIPT CONSTITUTES A FULL, TRUE AND ACCURATE 

RECORD TO THE BEST OF MY ABILITY OF THE PROCEEDINGS 

HAD. 

IN WITNESS WHEREOF, I HAVE HEREUNTO 

SUBSCRIBED MY NAME IN MY OFFICE IN THE COUNTY OF 

CLARK, STATE OF NEVADA. 

NIA L. RILEY, CCR 72 

SONIA L. RILEY, INC. (702) 526-1298 
7 
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OPPS 
DAVID ROGER 
Clark County District Attorney 
Nevada Bar #002781 
TALEEN PANDUKHT 
Chief Deputy District Attorney 
Nevada Bar #005734 
200 South Third Street 
Las Vegas, Nevada 89155-2212 
(702) 455-4711 
Attorney for Plaintiff 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

THE STATE OF NEVADA, 

Plaintiff, 	 CASE NO: C092174 

-vs- 	 DEPT NO: VIII 

ROY MORAGA, 
# 0938554 

Defendant. 

STATE'S OPPOSITION TO DEFENDANTS MOTION FOR 

APPOINTMENT OF COUNSEL  

DATE OF HEARING: March 19, 2007 
TIME OF HEARING: 9:00 a.m. 

COMES NOW, the State of Nevada, by DAVID ROGER, District Attorney, through 

TALEEN PANDUKHT, Chief Deputy District Attorney, and hereby submits the attached 

Points and Authorities in Opposition to Defendants Motion to Appoint Counsel. 

This opposition is made and based upon all the papers and pleadings on file herein, 

the attached points and authorities in support hereof, and oral argument at the time of 

hearing, if deemed necessary by this Honorable Court. 

I/ 

II 

Il 

C3Prograrn FilesWeuvia.ComlDecument Conver1erktemp1175130-230215D0C 
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POINTS AND AUTHORITIES  

STATEMENT OF THE CASE  

On December 5, 1989, Defendant, Roy Moraga, was arrested for the sexual assault 

and rape of a woman in her home. The Defendant pled not guilty and a jury trial was had 

wherein the Defendant was found guilty of two (2) Counts of Burglary and two (2) Counts of 

Sexual Assault. On June 30, 1990, the Defendant was sentenced to life without the 

possibility of parole after being adjudicated a habitual criminal. 

The Defendant's direct appeal was denied on August 27, 1991. However, the Court 

remanded the Defendant's case to the District Court for re-sentencing. The Supreme Court 

concluded that the District Court had erroneously imposed one sentence for multiple 

offenses. Remittitur was issued on September 17, 1991. 

On October 21, 1991, the Defendant was resentenced to ten years for each of the 

Burglary counts (Counts I-II), to run consecutive to each other. The Defendant also received 

a consecutive term of life imprisonment with the possibility of parole after five years for 

Count 111 — Sexual Assault. The Defendant was adjudicated a habitual criminal as to Count 

IV (Sexual Assault) and sentenced to a consecutive term of life imprisonment without the 

possibility of parole. An Amended Judgment of Conviction was filed on November 13, 

1991. 

The Defendant appealed the second sentencing. The Nevada Supreme Court denied 

the same on October 4, 1995. Remittitur issued on October 24, 1995. On February 20, 1996, 

the Defendant filed a post-conviction Petition for Writ of Habeas Corpus. On September 6, 

1996, the District Court denied the Defendant's Petition. On April 30, 1998, the Defendant 

filed a Motion to Correct an Illegal Sentence. On May 20, 1998, the District Court denied 

the Defendant's Motion and the Defendant appealed the denial of both the Petition and the 

Motion. 

On April 20, 1999, the Nevada Supreme Court denied the Defendant's appeals. On 

December 16, 2003, the Defendant filed a motion in District Court for the release of DNA 

evidence. On January 7, 2004, the District Court denied the motion and the Defendant 

CAProZam Files1Neevia.Com1Document Converterltemp1175130-230215.DOC 

1235 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

• 
appealed. The Nevada Supreme Court treated the motion as a successive petition for writ of 

habeas corpus. On September 15, 2004, the Nevada Supreme Court denied the Defendant's 

appeal. The Supreme Court found that the Defendant's motion was procedurally barred and 

the Defendant failed to demonstrate good cause and prejudice. 

On November 15, 2005, the Defendant's federal Petition for Writ of Habeas Corpus 

was denied and remanded for failure to exhaust his claims in state court. On January 10, 

2006, the Defendant filed a Petition for Writ of Habeas Corpus. On February 27, 2006, the 

State filed a Response and Motion to Dismiss the Petition for Writ of Habeas Corpus, in 

which it affirmatively pled laches. The Petition was denied on July 06, 2006. 

On March 5, 2007, the Defendant filed the instant Motion for Appointment of 

Counsel on Appeal. The State responds as follows. 

ARGUMENT  

I. DEFENDANT IS NOT ENTITLED TO APPOINTMENT OF AN 
ATTORNEY 

In Coleman v. Thompson, 501 U.S. 722 (1991), the United States Supreme Court 

ruled that the Sixth Amendment provides no right to counsel in post-conviction proceedings. 

In AlcKague v. Warden, 112 Nev. 159, 912 P.2d 255 (1996), the Nevada Supreme Court 

similarly observed that "[t]he Nevada Constitution... does not guarantee a right to counsel in 

post-conviction proceedings, as we interpret the Nevada Constitution's right to counsel 

provision as being coextensive with the Sixth Amendment to the United States 

Constitution." 

NRS 34.750 provides, in pertinent part: 
"[a] petition may allege that the Defendant is unable to 

pay the costs of the proceedings or employ counsel. If the court 
is satisfied that the allegation of indigency is true and the petition 
is not dismissed summarily, the court may appoint counsel at the 
time the court orders the filing of an answer and a return. In 
making its determination, the court may consider whether: 

(a) The issues are difficult; 
(b) The Defendant is unable to comprehend the 
proceedings; or 
(c) Counsel is necessary to proceed with 
discovery." (emphasis added). 

CAPro3ram FilesINeevia.Com1Document Converter \temp1175130-230215.DOC 
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• 	• 
Under NRS 34.750, it is clear that the court has discretion in determining whether to 

appoint counsel. McKague specifically held that with the exception of NRS 34.820(1)(a) 

[entitling appointed counsel when petition is under a sentence of death], one does not have 

"rainy constitutional or statutory right to counsel at all" in post-conviction proceedings. Id. 

at 164. 

The Nevada Supreme Court has observed that a Defendant "must show that the 

requested review is not frivolous before he may have an attorney appointed." Peterson v. 

Warden, Nevada State Prison, 87 Nev. 134, 483 P.2d 204 (1971) (citing former statute NRS 

177.345(2)). The State submits that the appointment of counsel would be a waste of public 

funds to appoint counsel for an appeal of the Defendant's procedurally barred post 

conviction relief. As such, the Defendant has failed to make the requisite showing for the 

appointment of counsel and his request should be denied. 

CONCLUSION  

Based on the aforementioned arguments, the State respectfully requests that this court 

DENY Defendant's Motion for Appointment of Counsel. 

DATED this 16th  day of March, 2007. 

Respectfully submitted, 

DAVID ROGER 
Clark County District Attorney 
Nevada Bar #002781 

BY /s/ TALEEN PANDUKHT 
TALEEN PANDUKHT 
Chief Deputy District Attorney 
Nevada Bar #005734 
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CERTIFICATE OF MAILING  

I hereby certify that service of the above and foregoing was made this 16 th  day of 

March, 2007, by depositing a copy in the U.S. Mail, postage pre-paid, addressed to: 

ROY D. MORAGA, BAC#31584 
ELY STATE PRISON 
P.O. BOX 1989 
ELY, NV 89301 

hjc/SVU 

BY /s/ HOWARD CONRAD  
Secretary for the District Attorney's Office 
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ORDR 
DAVID ROGER 
Clark County District Attorney 
Nevada Bar #002781 
DANIELLE PIEPER 
Deputy District Attorney 
Nevada Bar #008610 
200 Lewis Avenue 
Las Vegas, NV 89155-2212 
(702) 671-2500 
Attorney for Plaintiff 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

THE STATE OF NEVADA, 
) 

Plaintiff, 	 ) 
) 

ROY MORAGA, 
#0938554 

) 
) Defendant. 	 ) 

	  ) 

ORDER DENYING DEFENDANT'S MOTION FOR 

APPOINTMENT OF COUNSEL 

DATE OF HEARING: March 19, 2007 
TIME OF HEARING: 9:00 A.M. 

THIS MATTER having come on for hearing before the above entitled Court on the 

19th day of March, 2007, the Defendant not being present, IN PROPER PERSON, the 

Plaintiff being represented by DAVID ROGER, District Attorney, through DANIELLE 

PIEPER, Deputy District Attorney, and the Court having heard the arguments of counsel and 

good cause appearing therefor, 

// 

// 

// 

// 

Case No. 	C092174 
Dept No. 	VIII 

PAWPDOCSIORDRWORDR1907190722007.doc 
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IT IS HEREBY ORDERED that the DEFENDANTS MOTION FOR 

APPOINTMENT OF COUNSEL, shall be, and is DENIED. 

DATED this  a. I  day of March, 2007. 

IS--TRIeT JUDGE 

DAVID ROGER 
DISTRICT ATTORNEY 
Nevada Bar #002781 

aA&IA,  190JYt CLIAV451-  
NIELLE PIEPER 

Deputy District Attorney 
Nevada Bar #008610 

hjc/SVU 
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Deputy Clerk 

IN THE SUPREME COURT OF THE STATE OF NEVADA 

ROY D MORAGA, 
Appellant, 

vs. 
THE STATE OF NEVADA, 
Respondent 

F I F 
Supreme Court No. 49049 

2001 SEP 1 3 'P 2: 1 3 
District Court Case No. C092174 

CLERK •".:F E COURT 

CLERK'S CERTIFICATE 

STATE OF NEVADA, ss. 

I, Janette M. Bloom, the duly appointed and qualified Clerk of the Supreme Court of the State of 
Nevada, do hereby certify that the following is a full, true and correct copy of the Judgment in this 
matter. 

JUDGMENT  

The court being fully advised in the premises and the law, it is now ordered, adjudged and decreed, 
as follows: "ORDER the judgment of the district court AFFIRMED." 

Judgment, as quoted above, entered this 16th day of August, 2007. 

IN WITNESS WHEREOF, I have subscribed my name and affixed 
the seal of the Supreme Court at my Office in Carson City, 

Nevada, this 11th day of September, 2007. 

Janette M. Bloom, Supreme Court Clerk 

RECE WED 

SEP 1 3 2007 

CLERK OF THL CuuHT 
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FILED 

No. 49049 

AUG 1 6 2007 

ROY D. MORAGA, 
Appellant, 

vs. 
THE STATE OF NEVADA, 
Respondent.  

ORDER OF AFFIRMANCE ' 	e181ART 
'i 1  )14  ' 1, 0 ,fa............ 

CT:PON 0 
BY 

MUM 

IN THE SUPREME COURT OF THE STATE OF NEVADA 

SUPREME COURT 

OF 

NEVADA 

(0) 1947A <Om 

This is a proper person appeal from an order of the district 

court dismissing appellant's post-conviction petition for a writ of habeas 

corpus. Eighth Judicial District Court, Clark County; Lee A. Gates, 

Judge. 

On July 7, 1990, the district court convicted appellant, 

pursuant to a jury verdict, of two counts of burglary and two counts of 

sexual assault. The district court sentenced appellant to serve a single 

term of life without the possibility of parole in the Nevada State Prison. 

On direct appeal, this court upheld appellant's conviction but remanded to 

the district court for resentencing on the ground that the district court 

failed to sentence appellant for each of the four primary offenses.' 

After resentencing, the district court entered an amended 

judgment of conviction. 2  The district court sentenced appellant to serve 

two consecutive terms of ten years for the burglary counts and a 

'Moraga v. State,  Docket No. 21488 (Order of Remand, August 27, 
1991). 

20n September 29, 2003, the district court entered a second 
amended judgment of conviction granting appellant with 180 days of 
credit for time served. 

RECEIVED 

SEP 1 32007 

CLERK OF THE COURT 
6 -7 - /a3 

1242 



2 

SUPREME COURT 

OF 

NorAbe 

(0) 1947A 

- 	 • 

• 	• 
consecutive term of life with the possibility of parole after five years for 

one of the sexual assault counts. The district court also sentenced 

appellant as a habitual criminal to a term of life without the possibility of 

parole for the remaining sexual assault count. This court dismissed 

appellant's appeal from the amended judgment of conviction. 3  The 

remittitur issued on October 24, 1995. 

On February 20, 1996, appellant filed a proper person post-

conviction petition for a writ of habeas corpus in the district court. 

Appellant, with the assistance of counsel, subsequently filed a supplement 

to the petition. The State opposed the petition and supplement. On 

September 6, 1996, the district court denied appellant's petition. This 

court affirmed the district court's order on appea1. 4  

On January 10, 2006, appellant filed a proper person post-

conviction petition for a writ of habeas corpus in the district court. The 

State opposed the petition arguing that the petition was procedurally time 

barred and successive. Moreover, the State specifically pleaded laches. 

Pursuant to NRS 34.750 and 34.770, the district court declined to appoint 

counsel to represent appellant or to conduct an evidentiary hearing. On 

February 8, 2007, the district court dismissed appellant's petition. This 

appeal followed. 

In his petition, appellant claimed that his constitutional due 

process rights were violated because his sentence after resentencing 

3Moraga v. State, 
October 4, 1995). 

4Moraga v. State, 
Appeals, April 20, 1999). 

Docket No. 22901 (Order Dismissing Appeal, 

Docket Nos. 29321, 32542 (Order Dismissing 
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exceeded his original sentence. Specifically, appellant alleged that the 

increased sentence was a result of vindictive punishment for challenging 

his convictions. 

Appellant filed his petition more than ten years after this 

court issued the remittitur from his appeal from the amended judgment of 

conviction. Thus, appellant's petition was untimely filed. 5  Moreover, 

appellant's petition constituted an abuse of the writ because appellant 

could have raised his claim in his prior petition. 6  Appellant's petition was 

procedurally barred absent a demonstration of good cause and prejudice. 7  

Good cause must be an impediment external to the defense. 8  In the event 

that good cause is not shown, a petitioner may be entitled to a review of 

defaulted claims if failure to review the claims would result in a 

fundamental miscarriage of justice. 9  A petitioner may meet this standard 

upon a colorable showing that he is actually innocent of the crime. 19  

Finally, because the State specifically pleaded laches, appellant was 

required to overcome the presumption of prejudice to the State." 

5See NRS 34.726(1). 

6See  NRS 34.810(2). 

7See NRS 34.726(1); NRS 34.810(1)(b); NRS 34.810(3). 

8See Lozada v. State,  110 Nev. 349, 353, 871 P.2d 944, 946 (1994). 

9See Mazzan v. Warden,  112 Nev. 838, 842, 921 P.2d 920, 922 
(1996). 

1U5 	v. State,  117 Nev. 860, 887, 34 P.3d 519, 537 (2001). 

"See NRS 34.800(2). 
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In an attempt to excuse his procedural defects, appellant first 

argued that he filed the untimely petition in an effort to exhaust his claim 

in state court. Exhausting state remedies does not constitute good cause 

to support the filing of an untimely petition. 

Second, appellant argued that his appellate counsel's failure to 

raise his claim on appeal from the amended judgment of conviction 

constituted an impediment external to the defense. Appellant failed to 

demonstrate that an impediment external to the defense prevented him 

from raising his claim within the statutory time period. Appellant's claim 

was reasonably available to him when he filed his first post-conviction 

petition for a writ of habeas corpus, and appellant failed to demonstrate 

that interference by officials prevented him from raising the claim in his 

first petition.i 2  

Third, appellant asserted that failure to consider his claim 

would result in a fundamental miscarriage of justice. Appellant's claim 

that his new sentence violated his due process rights lacked merit. In 

North Carolina v. Pearce, the United States Supreme Court held that 

"[cl]ue process of law, . . . , requires that vindictiveness against a defendant 

for having successfully attacked his first conviction must play no part in 

the sentence he receives after a new trial."" Unless the reason for 

increasing a sentence affirmatively appears on the record, a presumption 

arises that a greater sentence has been imposed for a vindictive purpose. 14 

12See Pellegrini, 117 Nev. at 887, 34 P.3d at 537. 

13395 U.S. 711, 725 (1969) overruled in part on other grounds by 
Alabama v. Smith, 490 U.S. 794 (1989). 

14Id. at 726. 

-w- 
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However, the presumption of vindictiveness does not apply where there is 

no reasonable likelihood of actual vindictiveness on the part of the 

sentencing authority, and in such a case the defendant must prove actual 

vindictiveness. 15  Here, there is no basis for a presumption of 

vindictiveness. Appellant did not successfully challenge his convictions, 

rather appellant's case was remanded because the district court 

erroneously sentenced appellant to a single sentence although appellant 

was convicted of four separate offenses. As this court noted in the order of 

remand, Nevada laws anticipate that a corresponding sentence be imposed 

for each offense a defendant is convicted of. 16  Appellant failed to 

demonstrate that the district court was acting vindictively when it 

imposed the new sentence on remand. Therefore, appellant failed to 

demonstrate that his due process rights were violated. Because 

appellant's claim lacked merit, appellant failed to demonstrate that a 

fundamental miscarriage of justice would result by failing to consider his 

claim. 

Finally, in response to the State's plea of laches, appellant 

claimed that the State would not be unduly prejudiced by the delay in 

filing his petition because the State cannot demonstrate that any 

transcripts, witnesses, evidence or records necessary for reviewing his 

claim are unavailable. Appellant further argued that the delay in filing 

his petition was not unreasonable because he was not responsible for the 

15Smith,  490 U.S. at 799-800. 

16Moraga v. State,  Docket No. 21488 (Order of Remand, August 27, 
1991). 
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delay. We conclude that this falls short of overcoming the presumption of 

prejudice to the State. 

Based upon our review of the record on appeal, we conclude 

that the district court did not err by dismissing appellant's petition, and 

we affirm the order of the district court. Having reviewed the record on 

appeal, and for the reasons set forth above, we conclude that appellant is 

not entitled to relief and that briefing and oral argument are 

unwarranted. 17  Accordingly, we 

ORDER the judgment of tb..P.44„stric.t--cow,,t AFFIRMED. 18  

Gibbons 

, 	J. 
Douglas 

V 

cc: 	Hon. Lee A. Gates, District Judge 
Roy D. Moraga 
Attorney General Catherine Cortez Masto/Carson City 
Clark County District Attorney David J. Roger 
Eighth District Court Clerk 

17See Luckett v. Warden, 91 Nev. 681, 682, 541 P.2d 910, 911 (1975). 

'8We have reviewed the document that appellant has submitted in 
proper person to the clerk of this court in this matter, and we conclude 
that no relief based upon that submission is warranted. 
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ROY D. MORAGA, 
Appellant, 

vs. 
THE STATE OF NEVADA, 
Respondent. 

Supreme Court No. 49049 

District Court Case No. C092174 

By: 

IN THE SUPREME COURT OF THE STATE OF NEVADA 

REMITTITUR  

TO: Charles J. Short, Clark District Court Clerk 

Pursuant to the rules of this court, enclosed are the following: 

Certified copy of Judgment and Opinion/Order. 

Receipt for Remittitur. 

DATE: September 11, 2007 

Janette M. Bloom, Clerk of Court 

Chief (Deputy Clerk 

cc: Hon. Lee A. Gates, District Judge 
Attorney General Catherine Cortez Masto/Carson City 
Clark County District Attorney David J. Roger 
Roy D. Moraga 

RECEIPT FOR REMITTITUR 

Received of Janette M. Bloom, Clerk of the Supreme Court of the State of Nevada, the 

REMITTITUR issued in the above-entitled cause, on 	SEP 13 2007  
BRANDI IMENDE1 

DatistY District Court Clerk 

z4-1858 ,4- 
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Electronically Filed 

05/1612012 11:42:27 AM 

RSPN 
STEPHEN B. WOLFSON 
Clark County District Attorney 
Nevada Bar #001565 
JAMES R. SWEETIN 
Chief Deputy District Attorney 
Nevada Bar #005144 
200 Lewis Avenue 
Las Vegas, Nevada 89155-2212 
(702) 671-2500 
Attorney for Plaintiff 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

THE STATE OF NEVADA, 	 ) 
) Plaintiff, 	 ) 	CASE NO: C-89-092174-1 
) -vs- ) 	DEPT NO: VI 
) ROY MORAGA, ) 

#0938554 	 ) 
Defendant. 	 ) 

	  ) 

STATE'S RESPONSE AND MOTION TO DISMISS DEFENDANT'S PETITION  

FOR WRIT OF HABEAS CORPUS (POST-CONVICTION)  

DATE OF HEARING: JULY 16, 2012 
TIME OF HEARING: 8:30 am 

COMES NOW, the State of Nevada, by STEVEN B. WOLFSON, District Attorney, 

through JAMES R. SWEETIN, Chief Deputy District Attorney, and hereby submits the 

attached Points and Authorities in Response and Motion to Dismiss Defendant's Petition for 

Writ of Habeas Corpus (Post-Conviction). 

This Response and Motion to Dismiss is made and based upon all the papers and 

pleadings on file herein, the attached points and authorities in support hereof, and oral 

argument at the time of bearing, if deemed necessary by this Honorable Court. 

// 

// 
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STATEMENT OF THE CASE  

POINTS AND AUTHORITIES  

An Information was filed on January 9, 1990 charging Roy Moraga (hereinafter 

"Defendant") as follows: Counts 1 and 2: BURGLARY (Felony- NRS 205.060) and Counts 

3 and 4: SEXUAL ASSAULT (Felony- NRS 200.364, 200.366). On March 15, 1990, a jury 

found Defendant guilty as charged on all counts. An Amended Information was filed on June 

13, 1990 wherein the State sought punishment as a habitual criminal based on Defendant's 

three prior felony convictions. 

In addition to a $20 Administrative Assessment Fee, Defendant was sentenced on 

June 13, 1990 to Life without the Possibility of Parole. The Judgment of Conviction was 

filed on July 7, 1990. 

Defendant filed a Notice of Appeal on June 27, 1990. The Nevada Supreme Court 

filed its Order of Remand for Re-sentencing on August 27, 1991. Remittitur issued on 

September 17, 1991. 

On October 21, 1991, Defendant was re-sentenced as follows: $25 Administrative 

Assessment Fee; Count 1: ten (10) years in the Nevada Department of Prisons (NDP); Count 

2: ten (10) years in NDP to run consecutive with count 1; Count 3: Life with the Possibility 

of Parole after five (5) years in NDP to run consecutive to count 2; and Count 4: habitual 

criminal treatment under NRS 207.010(2) to Life without the Possibility of Parole to run 

consecutive to count 3. The Amended Judgment of Conviction was filed on November 13, 

1991. Defendant was later given one hundred and eighty (180) days credit for time served. 

Defendant filed a Notice of Appeal from the Amended Judgment of Conviction on 

October 30, 1991. The Nevada Supreme Court filed its Order Dismissing the Appeal on 

October 4, 1995. Remittitur issued on October 24, 1995. 

On February 20, 1996, Defendant filed a Pro Per Petition for Writ of Habeas Corpus. 

The State filed its Opposition on April 1, 1996. Defendant filed a Supplemental Petition on 

June 13, 1996. The State filed its Opposition to the Supplement on June 27, 1996. Defendant 

filed a Reply on July 16, 1996. The district court filed its Findings of Fact and Conclusions 

Troam FilesNeevia.Com  \Document ConverLer\ temp \2974028-3511202.DOC 
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of Law Denying the Petition on September 6, 1996. Defendant filed a Notice of Appeal on 

September 27, 1996. 

Defendant filed a Motion to Modify Sentence or Correct Illegal Sentence on April 30, 

1998. The State filed its Opposition on May 8, 1998. The district court filed its Order 

Denying the Motion on May 28, 1998. Defendant filed a Notice of Appeal on June 13, 1998. 

The Nevada Supreme Court filed its combined Order of Affirmance of both the 

Petition for Writ of Habeas Corpus and the Motion to Modify Sentence on April 20, 1999. 

Remittitur issued on May 18, 1999. 

Defendant filed a Second Petition for Writ of Habeas Corpus on January 10, 2006. 

The State filed its Response and Motion to Dismiss on February 27, 2006. Defendant filed a 

Reply on May 24, 2006. The district court filed its Findings of Fact and Conclusions of Law 

denying the Petition on February 8, 2007. Defendant filed a Notice of Appeal on March 2, 

2007. The Nevada Supreme Court filed its Order of Affirmance on August 16, 2007. 

Remittitur issued on September 11, 2007. 

The instant Third Petition for Writ of Habeas Corpus was filed on November 4, 2011. 

The State's Response and Motion to Dismiss follows: 

ARGUMENT  

I. DEFENDANT'S PETITION IS TIME BARRED UNDER 

NEVADA REVISED STATUTE 34.726. 

Defendant's Third Petition for Writ of Habeas Corpus is time barred with no good 

cause shown for delay. Pursuant to NRS 34.726: 

1. 	Unless there is good cause shown for delay, a petition that 
challenges the validity of a judgment or sentence must be 
filed within 1 year of the entry of the judgment of 
conviction or, if an appeal has been taken from the 
judgment, within 1 year after the Supreme Court issues its 
remmitur. For the purposes of this subsection, good cause 
for delay exists if the petitioner demonstrates to the 
satisfaction of the court: 

(a) 	That the delay is not the fault of the 
petitioner; and 

Troam FilesNeevia.Com  \Document ConverLer\ temp \2974028-3511202.DOC 
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(b) 	That dismissal of the petition as untimely 
will unduly prejudice the petitioner. 

Defendant's petition does not fall within this statutory time limitation. The Supreme Court 

of Nevada has held that NRS 34.726 should be construed by its plain meaning. Pellegrini v.  

State,  117 Nev. 860, 873, 34 P.3d 519, 528 (2001). As per the language of the statute, the 

one-year time bar proscribed by NRS 34.726 begins to run from the date the judgment of 

conviction is filed or a remittitur from a timely direct appeal is filed. Dickerson v. State,  114 

Nev. 1084, 1087, 967 P.2d 1132, 1133-34 (1998). In the instant case, Defendant filed a 

direct appeal. Thus, the one-year time bar began to run from the date the Supreme Court 

issued Remittitur — September 17, 1991. The instant Petition was not filed until November 

4, 2011. This is over nineteen (19) years beyond the one year time frame. 

Additionally, the one-year time limit for preparing petitions for post-conviction relief 

under NRS 34.726 is strictly applied. In Gonzales v. State,  118 Nev. 590, 53 P.3d 901 

(2002), the Nevada Supreme Court rejected a habeas petition that was filed two days late 

despite evidence presented by the defendant that he purchased postage through the prison 

and mailed the Notice within the one-year time limit. 

Furthermore, the Nevada Supreme Court has held that the district court has a duty to 

consider whether a defendant's post-conviction petition claims are procedurally barred. State  

v. Eighth Judicial District Court,  121 Nev. 225, 112 P.3d 1070 (2005). The Court found that 

"[a]pplication of the statutory procedural default rules to post-conviction habeas petitions is 

mandatory," noting: 

Habeas corpus petitions that are filed many years after 
conviction are an unreasonable burden on the criminal justice 
system. The necessity for a workable system dictates that there 
must exist a time when a criminal conviction is final. 

121 Nev. at 231, 112 P.3d at 1074. Additionally, the Court noted that procedural bars 

"cannot be ignored [by the district court] when properly raised by the State." 121 Nev. at 

233, 112 P.3d at 1075. The Nevada Supreme Court has granted no discretion to the district 

courts regarding whether to apply the statutory procedural bars; the rules must be applied. 

TroAm FilesNeevia.Com  \Document ConverLer\ temp \2974028-3511202.DOC 
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In this case, Defendant filed the instant Petition for Writ of Habeas Corpus outside of 

the one-year time limit. Remittitur on Defendant's direct appeal issued on September 17, 

1991. Defendant did not file the instant Petition until November 11, 2011, which is over the 

one (1) year time prescribed in NRS 34.726. Absent a showing of good cause for this delay, 

Defendant's claim must be dismissed because of its tardy filing. 

II. DEFENDANT'S PETITION IS SUCCESSIVE 

Defendant's instant third Petition should be dismissed pursuant to NRS 34.810 as it is 

successive. Pertinent portions of NRS 34.810 state: 

2. A second or successive petition must be dismissed if the 
judge or justice determines that it fails to allege new or 
different grounds for relief and that the ,prior 
determination was on the merits or, if new and different 
grounds are alleged, the judge or justice finds that the 
failure of the Defendant to assert those grounds in a prior 
petition constituted an abuse of the writ. 

3. Pursuant to subsections 1 and 2, the petitioner has the 
burden of pleading and proving specific. facts that 
demonstrate: 

(a) Good cause for the petitioner's failure to present 
the claim or for presenting the claim again; and 

(b) Actual prejudice to the petitioner. 

NRS 34.810. The district court denied Defendant's first habeas petition on the merits on 

September 6, 1996. Notably, the Nevada Supreme Court subsequently affirmed the district 

court's denial of Defendant's Petition and remittitur issued on May 18, 1999. Defendant 

should have raised any and all grounds in his first petition and his failure to do so is an abuse 

of the writ as enunciated in NRS 34.810(2). Because Defendant's first petition was filed and 

decided on the merits, the instant petition is a successive petition pursuant to NRS 34.810(2). 

To avoid procedural default under NRS 34.810, Defendant has the burden of pleading and 

proving specific. facts that demonstrate both good cause for his failure to present his claims 

in earlier proceedings and actual prejudice. NRS 34.810(3); Hogan v. Warden,  109 Nev. 

952, 959-60, 860 P.2d 710, 715-16 (1993); Phelps v. Director,  104 Nev. 656, 659, 764 P.2d 

1303, 1305 (1988). As noted infra,  Defendant has not demonstrated any such good cause, 

TroaSm FilesNeevia.Com  \Document ConverLer\ temp \2974028-3511202.DOC 
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and consequently Defendant has not met that burden. Absent a showing of good cause, 

Defendant's petition should be dismissed pursuant to NRS 34.810. 

III. DEFENDANT HAS NOT SHOWN GOOD CAUSE FOR THE 

DELAYED FILING OF A SUCCESSIVE PETITION. 

In the instant Petition, Defendant has not established good cause for the delay in filing 

a late, successive Petition. "Generally, 'good cause' means a 'substantial reason; one that 

affords a legal excuse." Hathaway v. State, 119 Nev. 248, 252, 71 P.3d 503, 506 (2003) 

quoting Colley v. State, 105 Nev. 235, 236, 773 P.2d 1229, 1230 (1989). "In order to 

demonstrate good cause, a petitioner must show that an impediment external to the defense 

prevented him or her from complying with State procedural default rules." Hathaway, 71 

P.3d at 506 citing Pellegrini v. State, 117 Nev. 860, 886-87, 34 P.3d 519, 537 (2001); 

Lozada v. State,  110 Nev. 349, 353, 871 P.2d 944, 946 (1994); Passanisi v. Director, 105 

Nev. 63, 66, 769 P.2d 72, 74 (1989). An impediment external to the defense can be 

demonstrated by a showing "that the factual or legal basis for the claim was not reasonably 

available to counsel or that some interference by officials made compliance impracticable." 

Hathaway, 71 P.3d at 506. 

In this case, Defendant has not given any legally relevant excuse for failure to file his 

Petition in a timely manner. Defendant has not stated any facts that would show good cause 

for not filing his Petition in the required time frame. Instead, Defendant re-alleges the same 

argument that he was improperly adjudicated a habitual criminal. This argument was already 

rejected by the Nevada Supreme Court on appeal from the denial of his Motion to Modify 

Sentence/Correct Illegal Sentence. Order Dismissing Appeal, April 20, 1999, pg. 5. 

Defendant has also stated no facts that would show he would be in any way prejudiced by 

having to comply with the procedural time bar. In so much as Defendant may be claiming 

"actual innocence" as good cause, his bare allegation is not sufficient to meet the criteria set 

forth in Calderon v. Thompson, 523 U.S. 538, 559 (1998). Defendant must submit new 

evidence in his habeas proceeding in light of which no reasonable juror would have 

convicted him. Id. Id. In this case, Defendant has failed to include any new evidence to establish 
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his innocence. He merely recites the same arguments that his sentence is illegal, that have 

already been raised and rejected. Therefore, since the Defendant cannot show good cause or 

actual prejudice for failing to comply with the one year time limit and re-raising claims, the 

instant Petition should be dismissed. 

IV. DEFENDANT'S PETITION IS BARRED BY LACHES PURSUANT TO 

NRS 34.800 

NRS 34.800 creates a rebuttable presumption of prejudice to the State if "[a] period 

exceeding five years between the filing of a judgment of conviction, an order imposing a 

sentence of imprisonment or a decision on direct appeal of a judgment of conviction and the 

filing of a petition challenging the validity of a judgment of conviction...." The statute also 

requires that the State plead ladies in its motion to dismiss the petition. NRS 34.800. The 

State pleads laches in the instant case. 

As noted, supra,  remittittu-  on Defendant's Direct Appeal issued on September 17, 

1991. Since more than five (5) years have elapsed between the issuance of remittitur and the 

filing of Defendant's instant Petition, NRS 34.800 directly applies in this case. 

NRS 34.800 was enacted to protect the State from having to go back years later to re-

prove matters that have become ancient history. There is a rebuttable presumption of 

prejudice for this very reason and the doctrine of lanes must be applied in the instant matter. 

If courts required evidentiary hearings for long delayed petitions such as in the instant 

matter, the State would have to call and find long lost witnesses whose once vivid 

recollections have faded and re-gather evidence that in many cases has been lost or destroyed 

because of the lengthy passage of time. Based on the State's arguments above, this Court 

should summarily deny the instant petition according to the doctrine of laches pursuant to 

NRS 34.800, as the delay of more than five (5) years in filing is unexcused. 

// 

// 

// 

// 
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CONCLUSION  

For the foregoing reasons, the Defendant's late Petition for Writ of Habeas Corpus 

Post Conviction should be DISMISSED. 

DATED this 16TH day of May, 2012. 

Respectfully submitted, 

STEVEN B. WOLFSON 
Clark County District Attorney 
Nevada Bar #001565 

BY /s/ JAMES R. SWEETTN 
JAMES R. SWEETIN 
Chief Deputy District Attorney 
Nevada Bar #005144 

CERTIFICATE OF MAILING  

I hereby certify that service of the above and foregoing, was made this 16th day of 

May, 2012, by depositing a copy in the U.S. Mail, postage pre-paid, addressed to: 

ROY MORAGA, BAC#31584 
LOVELOCK CORRECTIONAL CENTER 
1200 PRISON ROAD 
LOVELOCK, NV 89419 

/s/ HOWARD CONRAD 
Secretary for the District Attorney's Office 

hjc/SVU 
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Electronically Filed 

08/0912012 09:05:57 AM 

OPPS 
STEVEN B. WOLFSON 
Clark County District Attorney 
Nevada Bar #001565 
JAMES R. SWEETIN 
Chief Deputy District Attorney 
Nevada Bar #005144 
200 Lewis Avenue 
Las Vegas, Nevada 89155-2212 
(702) 671-2500 
Attorney for Plaintiff 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

THE STATE OF NEVADA, 

Plaintiff, 

CASE NO: C-89-092174-I 

ROY MORAGA, 
#0938554 

Defendant. 

STATE'S OPPOSITION TO DEFENDANT'S MOTION TO RECONSIDER 

DATE OF HEARING: AUGUST, 27, 2012 
TIME OF HEARING: 9:00 AM 

COMES NOW, the State of Nevada, by STEVEN B. WOLFSON, Clark County 

District Attorney, through JAMES R. SWEET1N, Chief Deputy District Attorney, and 

hereby submits the attached Points and Authorities in Opposition to Defendant's Motion to 

Reconsider. 

This opposition is made and based upon all the papers and pleadings on file herein, 

the attached points and authorities in support hereof, and oral argument at the time of 

hearing, if deemed necessary by this Honorable Court. 

// 

/1 

// 

-VS- 

DEPT NO: VI 

...', 1-3-rograzli I iles'..Neevia.( 	 Convertelemp`,3272829-3N52.5S2.110( 
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POINTS AND AUTHORITIES  

STATEMENT OF THE CASE  

An Information was filed on January 9, 1990 charging Roy Moraga (hereinafter 

"Defendant") as follows: Counts 1 and 2: BURGLARY (Felony- NRS 205.060) and Counts 

3 and 4: SEXUAL ASSAULT (Felony- NRS 200.364, 200.366). On March 15, 1990, a jury 

found Defendant guilty as charged on all counts. 

In addition to a $20 Administrative Assessment Fee, Defendant was sentenced on 

June 13, 1990 to Life without the Possibility of Parole. The Judgment of Conviction was 

filed on July 7, 1990. 

Defendant filed a Notice of Appeal on June 27, 1990. The Nevada Supreme Court 

filed its Order of Remand for Re-sentencing on August 27, 1991. Remittitur issued on 

September 17, 1991. 

On October 21, 1991, Defendant was re-sentenced as follows: $25 Administrative 

Assessment Fee; Count 1: ten (10) years in the Nevada Department of Prisons (NDP); Count 

2: ten (10) years in NDP to run consecutive with count 1; Count 3: Life with the Possibility 

of Parole after five (5) years in NDP to run consecutive to count 2; and Count 4: as a 

habitual criminal under NRS 207.010(2) to Life without the Possibility of Parole to run 

consecutive to count 3. The Amended Judgment of Conviction was filed on November 13, 

1991. Defendant was later given one hundred and eighty (180) days credit for time served. 

Defendant filed a Notice of Appeal from the Amended Judgment of Conviction on 

October 30, 1991. The Nevada Supreme Court filed its Order Dismissing the Appeal on 

October 4, 1995. Remittitur issued on October 24, 1995. 

On February 20, 1996, Defendant filed a Pro Per Petition for Writ of Habeas Corpus. 

The State filed its Opposition on April 1, 1996. Defendant filed a Supplemental Petition on 

June 13, 1996. The State filed its Opposition to the Supplement on June 27, 1996. Defendant 

filed a Reply on July 16, 1996. The district court filed its Findings of Fact and Conclusions 

of Law Denying the Petition on September 6, 1996. Defendant filed a Notice of Appeal on 

September 27, 1996. 
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Defendant filed a Motion to Modify Sentence or Correct Illegal Sentence on April 30, 

1998. The State filed its Opposition on May 8, 1998. The district court filed its Order 

Denying the Motion on May 28, 1998. Defendant filed a Notice of Appeal on June 13, 1998. 

The Nevada Supreme Court filed its combined Order of Affirmance of both the 

Petition for Writ of Habeas Corpus and the Motion to Modify Sentence on April 20, 1999. 

Remittitur issued on May 18, 1999. 

Defendant filed a Second Petition for Writ of Habeas Corpus on January 10, 2006. 

The State filed its Response and Motion to Dismiss on February 27, 2006. Defendant filed a 

Reply on May 24, 2006. The district court filed its Findings of Fact and Conclusions of Law 

denying the Petition on February 8, 2007. Defendant filed a Notice of Appeal on March 2, 

2007. The Nevada Supreme Court filed its Order of Affirmance on August 16, 2007. 

Remittitur issued on September 11, 2007. 

Defendant filed a Third Petition for Writ of Habeas Corpus on November 4, 2011. 

The State filed a Response and Motion to Dismiss on May 16, 2012. Defendant's Petition 

was denied on July 16, 2012. Defendant filed the instant Motion to Reconsider on August 6, 

2012. The State's Opposition to Defendant's Motion to Reconsider follows. 

ARGUMENT  

I. DEFENDANT'S MOTION TO RECONSIDER IS NOT PROPERLY 

BEFORE THE COURT. 

Defendant's Motion to Reconsider is not properly before this Court and should be 

denied. The Eighth Judicial District Court Rules provide that "[n]o motion once heard and 

disposed of may be renewed in the same cause, nor may the same matters therein embraced 

be reheard, unless by leave of the court granted upon motion therefore, after such notice of 

such motion to the adverse parties." EJDCR 2.24(a). Defendant failed to obtain leave of the 

court to file this motion, and therefore, his motion should be denied 

Additionally, Defendant has not shown that the Court overlooked or misapprehended 

any material issue of fact or law; therefore, there is no reason for the Court to reconsider its 

denial of Defendant's late successive petition. See.  NRAP 40(a)(1). 

(nPrograul 	eevia.Conf,l)ocumerr Vriverter.remp3272S29-38625N2.1X X! 3 
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CONCLUSION  

Based on the foregoing arguments, the State respectfully requests this Honorable 

Court to deny Defendant's Motion. 

DATED this 9th day of August, 2012. 

Respectfully submitted, 

STEVEN B. WOLFSON 
Clark County District Attorney 
Nevada Bar #001565 

BY /s/ JAMES R. SWEETTN 
JAMES R. SWEETIN 
Chief Deputy District Attorney 
Nevada Bar #005144 

CERTIFICATE OF MAILING  

I hereby certify that service of the above and foregoing, was made this 9th day of 

August, 2012, by depositing a copy in the U.S. Mail, postage pre-paid, addressed to: 

ROY MORAGA, BAC#31584 
LOVELOCK CORRECTIONAL CENTER 
1200 PRISON ROAD 
LOVELOCK, NV 89419 

/s/ HOWARD CONRAD 
Secretary for the District Attorney's Office 

lij c/SVU 
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ORDR 
STEVEN B. WOLFSON 
Clark County District Attorney 
Nevada Bar #001516 
JAMES R. SWEET1N 
Deputy District Attorney 
Nevada Bar #005144 
200 Lewis Avenue 
Las Vegas, Nevada 89155-2212 
(702) 671-2500 
Attorney for Plaintiff 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

THE STATE OF NEVADA, 	 ) 
) Plaintiff, 	 ) 	CASE NO: 	C-89-092174- I 
) -vs- ) 	DEPT NO: 	VI 
) ROY D. MORAGA, ) 

#0938554 

Defendant. i 

FINDINGS OF FACT, CONCLUSIONS OF 

LAW AND ORDER 

DATE OF HEARING: July 16, 2012 
TIME OF HEARING: 8:30 A.M. 

THIS CAUSE having come on for hearing before the Honorable ELISSA F. 

CADISH, District Judge, on the 16th day of July, 2012, the Petitioner not present, the 

Respondent being represented by STEVEN B. WOLFSON, District Attorney, by and 

through DENA RINETTI, Chief Deputy District Attorney, and the Court having considered 

the matter, including briefs, and documents on file herein, without argument, now therefore, 

the Court makes the following findings of fact and conclusions of law: 

// 	 89C0921 -7 4 - - 	 - 
FFC0 

/1 	 Findings of Fact, Conclusions of Law and 193037 
// 	

1111 IF 1110[1 111111 	11.1 
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FINDINGS OF FACT 

1. An Information was filed on January 9, 1990 charging Roy Moraga (hereinafter 

"Defendant") as follows: Counts 1 and 2: BURGLARY (Felony- NRS 205.060) and 

Counts 3 and 4: SEXUAL ASSAULT (Felony- NRS 200.364, 200.366). 

2. On March 15, 1990, a jury found Defendant guilty as charged on all counts. 

3. An Amended Information was tiled on June 13, 1990 wherein the State sought 

punishment as a habitual criminal based on Defendant's three prior felony 

convictions. 

4. In addition to a $20 Administrative Assessment Fee, Defendant was sentenced on 

June 13, 1990 to Life without the Possibility of Parole. The Judgment of Conviction 

was filed on July 7, 1990. 

5. Defendant filed a Notice of Appeal on June 27, 1990. The Nevada Supreme Court 

filed its Order of Remand for Re-sentencing on August 27, 1991. Remittitur issued on 

September 17, 1991. 

6. On October 21, 1991, Defendant was re-sentenced as follows: $25 Administrative 

Assessment Fee; Count 1: ten (10) years in the Nevada Department of Prisons (NDP); 

Count 2: ten (10) years in NDP to run consecutive with count 1; Count 3: Life with 

the Possibility of Parole after five (5) years in NDP to run consecutive to count 2; and 

Count 4: habitual criminal treatment under NRS 207.010(2) to Life without the 

Possibility of Parole to run consecutive to count 3. 

7. The Amended Judgment of Conviction was filed on November 13, 1991. Defendant 

was later given one hundred and eighty (180) days credit for time served. 

8. Defendant filed a Notice of Appeal from the Amended Judgment of Conviction on 

October 30, 1991. The Nevada Supreme Court filed its Order Dismissing the Appeal 

on October 4, 1995. Remittitur issued on October 24, 1995. 

9. On February 20, 1996, Defendant filed a Pro Per Petition for Writ of Habeas Corpus. 

The State tiled its Opposition on April 1, 1996. Defendant filed a Supplemental 

Petition on June 13, 1996. The State filed its Opposition to the Supplement on June 

2 
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• 	• 
27, 1996. Defendant filed a Reply on July 16, 1996. The district court filed its 

Findings of Fact and Conclusions of Law Denying the Petition on September 6, 1996. 

Defendant filed a Notice of Appeal on September 27, 1996. 

10. Defendant filed a Motion to Modify Sentence or Correct Illegal Sentence on April 30, 

1998. The State filed its Opposition on May 8, 1998. The district court filed its Order 

Denying the Motion on May 28,1998. Defendant filed a Notice of Appeal on June 

13, 1998. 

11. The Nevada Supreme Court filed its combined Order of Affirmance of both the 

Petition for Writ of Habeas Corpus and the Motion to Modify Sentence on April 20, 

1999. Remittitur issued on May 18, 1999. 

12. Defendant filed a Second Petition for Writ of Habeas Corpus on January 10, 2006. 

The State filed its Response and Motion to Dismiss on February 27, 2006. Defendant 

filed a Reply on May 24, 2006. The district court filed its Findings of Fact and 

Conclusions of Law denying the Petition on February 8, 2007. Defendant filed a 

Notice of Appeal on March 2, 2007. The Nevada Supreme Court filed its Order of 

Affirmance on August 16, 2007. Remittitur issued on September 11, 2007. 

13. Defendant filed a Third Petition for Writ of Habeas Corpus on November 4, 2011. 

The State filed its Response and Motion to Dismiss on May 16, 2012. 

14. A hearing on the Petition was held on July 16, 2012. 

15. The Petition is time barred. 

16. Defendant filed his Petition outside of the one year time frame. 

17. The Nevada Supreme Court issued Remittitur on Defendant's direct appeal on 

September 17, 1991. Defendant's instant Petition was not filed until November 11, 

2011, 

18. The Petition is successive. 

19. Defendant has filed two previous Petitions for Writ of Habeas Corpus. 

20. Defendant has failed to establish good cause for the late filing of a successive 

Petition. 
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• 	• 
21. Defendant's claim of actual innocence is not good cause to overcome the procedural 

bars. 

22. Defendant is not entitled to appointment of counsel. 

23. The State has pled laches and Defendant has not overcome the statutory presumption 

that the lengthy delay in filing the instant petition has prejudiced the State. 

CONCLUSIONS OF LAW 

1. 	NRS 34.726(1) provides: 

1. Unless there is good cause shown for delay, a petition that 
challenges the validity of a judgment or sentence must be tiled 
within I year after entry of the judgment of conviction or, if an 
appeal has been taken from the judgment, within 1 year after the 
Supreme Court issues its remittitur. For the purposes of this 
subsection, good cause for delay exists if the petitioner 
demonstrates to the satisfaction of the court: 
(a) That the delay is not the fault of the petitioner; and 
(b) That dismissal of the petition as untimely will unduly 
prejudice the petitioner. . . 

(Emphasis added). 

2. NRS 34.810 states: 

2. A second or successive petition must be dismissed if the judge 
or justice determines that it fails to allege new or different 
grounds for relief and that the prior determination was on the 
merits or, if new and different grounds are alleged, the judge or 
justice finds that the failure of the Defendant to assert those 
grounds in a prior petition constituted an abuse of the writ. 

3. Pursuant to subsections 1 and 2, the petitioner has the burden 
of pleading and proving specific facts that demonstrate: 

(a) Good cause for the petitioner's failure to present the claim or 
for presenting the claim again; and 
(b) Actual prejudice to the petitioner. 	 • 

4. To avoid procedural default under NRS 34.810, Defendant has the burden of 

pleading and proving specific facts that demonstrate both good cause for his failure 

to present his claim in earlier proceedings and actual prejudice. NRS 34.810(3); 

Hogan v. Warden, 109 Nev. 952, 959-60, 860 P.2d 710, 715-16 (1993); Phelps v.  

Director, 104 Nev. 656, 659, 764 P.2d 1303, 1305 (1988). 
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5. "In order to demonstrate good cause, a petitioner must show that an impediment 

external to the defense prevented him or her from complying with the state 

procedural default rules." Hathaway v. State, 119 Nev. 248, 252, 71 P.3d 503, 506 

(2003); citing Pellegrini v. State, 117 Nev. 860, 886-87, 34 P.3d 519, 537 (2001); 

Lozada v. State, 110 Nev. 349, 353, 871 P.2d 944, 946 (1994); Passanisi v.  

Director, 105 Nev. 63, 769 P.2d 72 (1989). 

6. Such an external impediment could be "that the factual or legal basis for a claim 

was not reasonably available to counsel, or that 'some interference by officials' 

made compliance impracticable." Hathaway v. State, 119 Nev. 248, 252, 71 P.3d , 

503, 506 (2003); quoting Murray v. Carrier, 477 U.S. 478, 488, 106 S.Ct. 2639, 

2645 (1986). 

7. To find good cause there must be a "substantial reason; one that affords a legal 

excuse." Hathaway, 119 Nev. at 252, 71 P.3d at 506; citing Colley v. State, 105 

Nev. 235, 236, 773 P.2d 1229, 1230 (1989). 

8. In the absence of good cause, a petitioner may only defeat the procedural bars by 

showing a "fundamental miscarriage of justice." Pellegrini v. State, 117 Nev. 860, 

887,34 13 .3d 519, 537 (2001). 

9. In order to establish a claim of actual innocence, Defendant must submit new 

evidence in his habeas proceeding in light of which no reasonable juror would have 

convicted him. Calderon v. Thompson, 523 U.S. 538, 559 (1998). 

10. In McKague v. Warden, 112 Nev. 159, 912 P.2d 255 (1996), the Nevada Supreme 

Court observed that "[t]he Nevada Constitution...docs not guarantee a right to 

counsel in post-conviction proceedings, as we interpret the Nevada Constitution's 

right to counsel provision as being coextensive with the Sixth Amendment to the 

United States Constitution." 

11. NRS 34.750 provides, in pertinent part: 

[a] petition may allege that the Defendant is unable to pay the 
costs of the proceedings or employ counsel. If the court is 
satisfied that the allegation of indigency is true and the petition is 
not dismissed summarily, the court may appoint counsel at the 
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O 	 • 
time the court orders the filing of an answer and a return. In 
making its determination, the court may consider whether: 

(a) The issues are difficult; 

(b) The Defendant is unable to comprehend the proceedings; or 

(c) Counsel is necessary to proceed with discovery, 

(Emphasis added). 

12. The Nevada Supreme Court has observed that a petitioner "must show that the 

requested review is not frivolous before he may have an attorney appointed." Peterson 

v. Warden, Nevada State Prison,  87 Nev. 134, 483 P.2d 204 (1971) (citing former 

statute NRS 177.345(2)). 

13. The relevant portions of NRS 34.800 provide: 

(1) A petition may be dismissed if delay in the filing of the 
petition: 

(b) 	Prejudices the State of Nevada in its ability to conduct a 
retrial of the petitioner, unless the petitioner demonstrates that a 
fundamental miscarriage of justice has occurred in the 
proceedings resulting in the judgment of conviction or 
sentence... 

(2) A period exceeding five years between the filing of a 
judgment of conviction...and the filing of a petition challenging 
the validity of the judgment of conviction creates a rebuttable 
presumption of prejudice to the State. 

If 
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ORDER 

THEREFORE, IT IS HEREBY ORDERED that the Petition for Writ of Habeas 

Corpus (Post-Conviction) shall be, and is, dismissed. 

DATED this  I  day of August, 2012. 	 _ 

STEVEN B. WOLFSON 
DISTRICT ATTORNEY 
Nevada Bar #001565 

4.10;4117  
ENA RINETTI 
hief Deputy District Attorney 
evada Bar #009897 

NOTICE OF SERVICE  

I, HOWARD CONRAD,  hereby certify that the State forwarded a copy of these 

FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER on the 2nd day of 

AUGUST, 2012, to: 

ROY MORACiA, BAC#31584 
LOVELOCK CORRECTIONAL CENTER 
1200 PRISON All 
LOVELO ,NV 9419 

.—IPANAgeri 
91'cretary or t e Distriw' Attorney's 0 ice 

hjc/SVU 
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VS. 

Case No: 89C092174 
Dept No: VI 

Petitioner, 

BY : 

Heather Ungermann, Deputy C 

NEO 

Electronically Filed 
0812112012 02:10:17 PM 

(24x... 44- 
DISTRICT COURT 

CLARK COUNTY, NEVADA 

CLERK OF THE COURT 

ROY D. MORAGA, 

THE STATE OF NEVADA, 

Respondent, 

NOTICE OF ENTRY OF FINDINGS OF 
FACT, CONCLUSIONS OF LAW AND 
ORDER 

PLEASE TAKE NOTICE that on August 13, 2012, the court entered a decision or order in this matter, 

true and correct copy of which is attached to this notice. 

You may appeal to the Supreme Court from the decision or order of this court. If you wish to appeal, yo 

must file a notice of appeal with the clerk of this court within thirty-three (33) days after the date this notice i 

mailed to you. This notice was mailed on August 21, 2012. 

STEVEN D. GRIERSON, CLERK OF THE COURT 

CERTIFICATE OF MAILING 

I hereby certify that on this 21 day of August 2012,  I placed a copy of this Notice of Entry of Decision and 

Order in: 

The bin(s) located in the Office of the District Court Clerk of: 
Clark County District Attorney's Office 
Attorney General's Office — Appellate Division 

E1 The United States mail addressed as follows: 
Roy D. Moraga # 31584 
1200 Prison Rd. 
Lovelock, NV 89419 

Heather Ungermann, Deputy 
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ORDR 
STEVEN B. WOLFSON 
Clark County District Attorney 
Nevada Bar #001516 
JAMES R. SWEETEN 
Deputy District Attorney 
Nevada Bar #005144 
200 Lewis Avenue 
Las Vegas, Nevada 89155-2212 
(702) 6'71-2500 
Attorney for Plaintiff 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

THE STATE OF NEVADA, 	 ) 

Plaintiff, 	 CASE NO: 	C-89-092174-1 

-vs- 	 DEPT NO: 	VI 

ROY D. MORAGA, 	 / 
#0938554 

Defendant. 	i 

FINDINGS OF FACTS  CONCLUSIONS OF 

LAW AND ORDER 

DATE OF HEARING: July 16, 2012 
TIME OF HEARING: 8:30 A.M. 

THIS CAUSE having come on for hearing before the Honorable EL1SSA F. 

CAD1SH, District Judge, on the 16th day of July, 2012, the Petitioner not present, the 

Respondent being represented by STEVEN B. WOLFSON, District Attorney, by and 

through DENA RINETTI, Chief Deputy District Attorney, and the Court having considered 

the matter, including briefs, and documents on file herein, without argument, now therefore, 

the Court makes the following findings of fact and conclusions of law: 

89C0112174 - 
FFC0 
Findings of Fan, conclusions ol Lew and I 
1030375 

11111111111111111 
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5 	2. 

6 	3. 

7 
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9 	4. 

10 

11 

12 	5. 

13 

• 	• 
FINDINGS OF FACT  

An Information was filed on January 9, 1990 charging Roy Moraga (hereinafter 

"Defendant") as follows: Counts 1 and 2; BURGLARY (Felony- NRS 205.060) and 

Counts 3 and 4: SEXUAL ASSAULT (Felony- NRS 200.364, 200.366). 

On March 15, 1990, a jury found Defendant guilty as charged on all counts. 

An Amended Information was filed on June 13, 1990 wherein the State sought 

punishment as a habitual criminal based on Defendant's three prior felony 

convictions. 

In addition to a $20 Administrative Assessment Fee, Defendant was sentenced on 

June 13, 1990 to Life without the Possibility of Parole. The Judgment of Conviction 

was filed on July 7, 1990. 

Defendant filed a Notice of Appeal on June 27, 1990. The Nevada Supreme Court 

filed its Order of Remand for Re-sentencing on August 27, 1991. Remittitur issued on 

14 	September 17, 1991. 

15 	6. On October 21, 1991, Defendant was re-sentenced as follows: $25 Administrative 

16 	Assessment Fee; Count 1: ten (10) years in the Nevada Department of Prisons (NDP); 

17 	Count 2: ten (10) years in NDP to run consecutive with count 1; Count 3: Life with 

18 	the Possibility of Parole after five (5) years in NDP to run consecutive to count 2; and 

19 	Count 4: habitual criminal treatment under NRS 207.010(2) to Life without the 

20 	Possibility of Parole to run consecutive to count 3. 

21 	7. The Amended Judgment of Conviction was filed on November 13, 1991. Defendant 

22 	was later given one hundred and eighty (180) days credit for time served. 

23 	8. Defendant filed a Notice of Appeal from the Amended Judgment of Conviction on 

24 	October 30, 1991. The Nevada Supreme Court filed its Order Dismissing the Appeal 

25 	on October 4, 1995. Remittitur issued on October 24, 1995. 

26 	9. On February 20, 1996, Defendant filed a Pro Per Petition for Writ of Habeas Corpus. 

27 	The State filed its Opposition on April 1, 1996. Defendant filed a Supplemental 

28 	Petition on June 13, 1996. The State filed its Opposition to the Supplement on June 
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27, 1996. Defendant filed a Reply on July 16, 1996. The district court filed its 

Findings of Fact and Conclusions of Law Denying the Petition on September 6, 1996. 

Defendant filed a Notice of Appeal on September 27, 1996. 

10. Defendant filed a Motion to Modify Sentence or Correct Illegal Sentence on April 30, 

1998. The State filed its Opposition on May 8, 1998. The district court filed its Order 

Denying. the Motion on May 28,1998. Defendant filed a Notice of Appeal on June 

13, 1998. 

11. The Nevada Supreme Court filed its combined Order of Affirmance of both the 

Petition for Writ of Habeas Corpus and the Motion to Modify Sentence on April 20, 

1999. Remittitur issued on May 18, 1999. 

12. Defendant filed a Second Petition for Writ of Habeas Corpus on January 10, 2006. 

The State filed its Response and Motion to Dismiss on February 27, 2006. Defendant 

filed a Reply on May 24, 2006. The district court filed its Findings of Fact and 

Conclusions of Law denying the Petition on February 8, 2007. Defendant filed a 

Notice of Appeal on March 2, 2007. The Nevada Supreme Court filed its Order of 

Affirmance on August 16, 2007. Remittitur issued on September 11, 2007. 

13. Defendant tiled a Third Petition for Writ of Habeas Corpus on November 4, 2011. 

The State filed its Response and Motion to Dismiss on May 16, 2012. 

14. A hearing on the Petition was held on July 16, 2012. 

15. The Petition is time barred. 

16. Defendant filed his Petition outside of the one year time frame. 

17. The Nevada Supreme Court issued Remittitur on Defendant's direct appeal on 

September 17, 1991. Defendant's instant Petition was not filed until November 11, 

2011, 

18. The Petition is successive. 

19. Defendant has filed two previous Petitions for Writ of Habeas Corpus. 

20. Defendant has failed to establish good cause for the late filing of a successive 

Petition. 

3 
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21. Defendant's claim of actual innocence is not good cause to overcome the procedural 

bars. 

22. Defendant is not entitled to appointment of counsel. 

23. The State has pled lathes and Defendant has not overcome the statutory presumption 

that the lengthy delay in filing the instant petition has prejudiced the State. 

CONCLUSIONS OF LAW  

1. 	NRS 34.726(1) provides: 

1. Unless there is good cause shown for delay, a petition that 
challenges the validity of a judgment or sentence must be filed 
within I year after entry of the judgment of conviction or, if an 
appeal has been taken from the judgment, within 1 year after the 
Supreme Court issues its remittitur. For the purposes of this 
subsection, good cause for delay exists if the petitioner 
demonstrates to the satisfaction of the court: 
(a) That the delay is not the fault of the petitioner; and 
(b) That dismissal of the petition as untimely will unduly 
prejudice the petitioner. 

(Emphasis added). 

2. NRS 34.810 states: 

2. A second or successive petition must be dismissed if theludge 
or justice determines that it fails to allege new or different 
grounds for relief and that the prior determination was on the 
merits Or, if new and different grounds are alleged, the judge or 
justice finds that the failure of the Defendant to assert those 
grounds in a prior petition constituted an abuse of the writ. 

3. Pursuant to subsections 1 and 2, the petitioner has the burden 
of pleading and proving specific facts that demonstrate: 

(a) Good cause for the petitioner's failure to present the claim or 
for presenting the claim again; and 
(b) Actual prejudice to the petitioner. 	 - 

4. To avoid procedural default under NRS 34.810, Defendant has the burden of 

pleading and proving specific facts that demonstrate both good cause for his failure 

to present his claim in earlier proceedings 'and actual prejudice. NRS 34.810(3); 

Hogan v. Warden, 109 Nev. 952, 959-60, 860 P.2d 710, 715-16 (1993); Phelps v.  

Director, 104 Nev. 656, 659, 764 P.2d 1303, 1305 (1988). 
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• 	• 
5. "In order to demonstrate good cause, a petitioner must show that an impediment 

external to the defense prevented him or her from complying with the state 

procedural default rules." Hathaway v. State,  119 Nev. 248, 252, 71 P.3d 503, 506 

(2003); citing Pellegrini v. State,  117 Nev. 860, 886-87, 34 P.3d 519, 537 (2001); 

Lozada v. State,  110 Nev. 349, 353, 871 P.2d 944, 946 (1994); Passanisi v.  

Director,  105 Nev. 63, 769 P.2d 72 (1989). 

6. Such an external impediment could be "that the factual or legal basis for a claim 

was not reasonably available to counsel, or that 'some interference by officials' 

made compliance impracticable." Hathaway v. State,  119 Nev. 248, 252, 71 P.3d , 

503, 506 (2003); quoting Murray v. Carrier,  477 U.S. 478, 488, 106 S.Ct. 2639, 

2645 (1986). 

7. To find good cause there must be a "substantial reason; one that affords a legal 

excuse." Hathaway,  119 Nev. at 252,71 P.3d at 506; citing Colley v. State,  105 

Nev. 235, 236, 773 P.2d 1229, 1230 (1989). 

8. In the absence of good cause, a Petitioner may only defeat the procedural bars by 

showing a "fundamental miscarriage of justice." Pellegrini v. State,  117 Nev. 860, 

887,34 P.3d 519, 537 (2001). 

9. In order to establish a claim of actual innocence, Defendant must submit new 

evidence in his habeas proceeding in light of which no reasonable juror would have 

convicted him. Calderon v. Thompson,  523 U.S. 538, 559 (1998). 

10. In McKimue v. Warden,  112 Nev. 159, 912 P.2d 255 (1996), the Nevada Supreme 

Court observed that "[t)he Nevada Constitution.. .does not guarantee ,a right to 

counsel in post-conviction proceedings, as we interpret the Nevada Constitution's 

right to counsel provision as being coextensive with the Sixth Amendment to the 

United States Constitution." 

11. NRS 34.750 provides, in pertinent part: 

[a] petition may allege that the Defendant is unable to pay the 
costs of the proceedings or employ counsel. If the court is 
satisfied that the allegation of indigency is true and the petition is 
not dismissed summarily, the court may appoint counsel at the 
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time the court orders the filing of an answer and a return. In 
making its determination, the court may consider whether: 

(a) The issues are difficult; 

(b) The Defendant is unable to comprehend the proceedings; or 

(c) Counsel is necessary to proceed with discovery. 

• (Emphasis added). 

12. The Nevada Supreme Court has observed that a petitioner "must show that the 

requested review is not frivolous before he may have an attorney appointed." Peterson  

v. Warden, Nevada State Prison, 87 Nev. 134, 483 P.2d 204 (1971) (citing former 

statute NRS 177.345(2)). 

13. The relevant portions of NRS 34.800 provide: 
• 

(1) 	A petition may be dismissed if delay in the filing of the 
petition: 

(b) 	Prejudices the State of Nevada in its ability to conduct a 
retrial of the petitioner, unless the petitioner demonstrates that a 
fundamental miscarriage of justice has occurred in the 
proceedings resulting in the judgment of conviction or 
sentence... 

(2) 	A period exceeding five years between the filing of a 
judgment of conviction.., and the filing of a petition challenging 
the validity of the judgment of conviction creates a rebuttable 
presumption of prejudice to the State. 

// 

// 

// 

If 

/I 

// 

1/ 

// 

I-

1/ 
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• 
ORDER 

THEREFORE, IT IS HEREBY ORDERED that the Petition for Writ of Habeas 

Corpus (Post-Conviction) shall be, and is, dismissed. 

DATED this  I  day of August, 2012. 

/ 
DI 

STEVEN B. WOLFSON 
DISTRICT ATTORNEY 
Nevada Bar #001565 

DENA RIN 
hicf Deputy District Attorney 
evada Bar #009897 

NOTICE OF SERVICE 

I, HOWARD CONRAD,  hereby certify that the State forwarded a copy of these 

FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER on the 2nd day of 

AUGUST, 2012, to: 

ROY MORAGA, BAC#31584 
LOVELOCK CORRECTIONAL CENTER 
1200 PRISON S AD . 
LOVELO 	:9419 

Ptretary or t e I istri 	ttomey s - Ice Dfl 

hjc/SVU 
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STATE OF NEVADA, 

Plaintiff(s), 
Case No: 89C092174 
Dept No: VI 

vs. 

ROY D. MORAGA, 

Defendant(s). 

Electronically Filed 

09/18/2012 02:10:05 PM 

ASTA 

CLERK OF THE COURT 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

CASE APPEAL STATEMENT 

I. Appellant(s): Roy D. Moraga 

2. Judge: Elissa Cadish 

3. Appellant(s): Roy D. Moraga 

Counsel: 

Roy D. Moraga #31584 
1200 Prison Rd. 
Lovelock, NV 89419 

4. Respondent: The State of Nevada 

Counsel: 

Steven B. Wolfson, District Attorney 
200 Lewis Ave. 
Las Vegas, NV 89101 
(702) 671-2700 

5. Respondent's Attorney Licensed in Nevada: Yes 

6. Appellant Represented by Appointed Counsel In District Court: Yes 

-1- 

1317 



7. Appellant Represented by Appointed Counsel On Appeal: N/A 

8. Appellant Granted Leave to Proceed in Forma Pauperis: Yes, September 9, 1993 & 

January 23, 2006 

9. Date Commenced in District Court: December 28, 1989 

10. Brief Description of the Nature of the Action: Criminal 

Type of Judgment or Order Being Appealed: Writ of Habeas Corpus 

11. Previous Appeal: Yes 

Supreme Court Docket Number(s): 21488, 22901, 29321, 32542, 33099, 42828, 44685, 

49049 

12. Child Custody or Visitation: N/A 

Dated This 18 day of September 2012. 

Steven D. Grierson, Clerk of the Court 

ik I. AO 
Heather Ungermann, Depu . Jerk 
200 Lewis Ave 
PO Box 551601 
Las Vegas, Nevada 89155-1601 
(702) 671-0512 

-2- 
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CLERK OF THE COURT 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

Electronically Filed 

10105/2012 09:16:53 AM 

ORDR 
STEVEN B. WOLFSON 
Clark County District Attorney 
Nevada Bar #001565 
JAMES R. SWEETIN 
Chief Deputy District Attorney 
Nevada Bar #005144 
200 Lewis Avenue 
Las Vegas, NV 89155-2212 
(702) 671-2500 
Attorney for Plaintiff 

DISTRICT COURT 
8 

9 
CLARK COUNTY, NEVADA 

THE STATE OF NEVADA, 

Plaintiff, 

-vs- 
) 
) ROY MORAGA, 	 ) 	Dept No. VI 

#0938554 ) 
Defendant. 

ORDER DENYING DEFENDANTS 

MOTION TO RECONSIDER 

DATE OF HEARING: AUGUST 27, 2012 
TIME OF HEARING: 8:30 A.M. 

THIS MATTER having come on for hearing before the above entitled Court on the 

27TH day of August, 2012, the Defendant not being present, IN PROPER PERSON, the 

Plaintiff being represented by STEVEN B. WOLFSON, District Attorney, through KRISTA 

BARRIE, Deputy District Attorney, and the In the absence of the Deft., Court noted there 

will not be any argument, 

8 

11 

P: WPDOCS)ORDRIFORDR907% 90722008.doc 

Case No. 	C-89-092174-I 
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16 
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18 

19 

20 
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22 

23 

24 

25 

26 

27 

28 

Court stated findings noting the Deft. is seeking reconsideration of the ruling of July 

16th due to his absence and ORDERED, Deft's Pro Se Motion For Reconsideration 

DENIED. 
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10 
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2101INAL  
DISTRICT COB 

u-NLED IN OPEN COURT 
M 

CLARK COUNTY, NEVADAN 1 3 1997  19 

	

THE STATE OF NEVADA, 	) 
) 

	

Plaintiff, 	) 
) 

VS. 	
) 

) 

ROY D. MORAGA, 	 ) 
) 

Defendant. 	) 
) 
) 

	 ) 

BEFORE THE HONORABLE JACK LEHMAN, DISTRICT JUDGE 

WEDNESDAY, MARCH 6, 1996 

RECORDER'S TRANSCRIPT RE: 

DEFENDANT'S PRO PER PETITION FOR WRIT OF HABEAS CORPUS 

DEFENDANT'S PRO PER MOTION FOR FEES 
FOR EXPERT SERVICE 

DEFENDANT'S PRO PER MOTION TO COMPEL PRODUCTION 
OF SEMEN/BLOOD 

DEFENDANT'S PRO PER MOTION FOR LEAVE TO PROCEED 
IN FORMA PAUPERIS 

APPEARANCES: 

FOR THE STATE: 	CRAIG HENDRICKS, DDA 

FOR THE DEFENSE: 	DAVID M. SCHIECK, ESQ. 

RECORDER/TRANSCRIBER 
Sharleen Nicholson 
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LAS VEGAS, NEVADA: WEDNESDAY, MARCH 6, 1996 AT 9 A.M. 

THE COURT: Next is C92174. State of Nevada v. Roy D. 

Moraga. Let the record reflect the absence of the defendant 

who I guess is in Nevada State Prison. Mr. Schieck 

representing him; Mr. Hendricks for the State. 

It's my understanding you're requesting a 

continuance until the 13th. Is that right, Mr. Hendricks? 

MR. HENDRICKS: 	Since I don't have the file that's 

probably correct, Your Honor. 

MR. SCHIECK: 	Your Honor, if I could. 	I was just 

retained. Mr. Moraga filed all these motions in proper 

person. What I would like to do is file a supplemental 

pleading setting forth his contentions in a more concise 

manner. 

THE COURT: Sure. 

MR. SCHIECK: And then the State can respond to that. 

THE COURT: How much time do you want? 

MR. SCHIECK: If I could have 30 days to do that because 

I need to get all his files from him. 

THE COURT: Okay. Then I'll -- why don't I give you four 

weeks to do that and then give the State two weeks after that 

to respond. So we'll have the hearing in -- then if you want 

to say anything in court in response to what the State files, 

Mr. Schieck, you can do so. 

2 
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MR. SCHIECK: Thank you, Your Honor. 

THE COURT: We'll have the hearing in about six weeks. 

THE CLERK: April 17th, 9 a.m. 

THE COURT: Okay. That's it. 

MR. SCHIECK: Thank you, Judge. 

THE COURT: Alright. 

(Whereupon, the Court heard unrelated matters 

and the instant matter was continued to 

April 17, 1996 at 9 a.m.) 

* * * * * 

ATTEST: 	Full, true and accurate transcript. 

3 
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DISTRICT COURT 

FILED IN OPEN COURT 
CLARK COUNTY, NEVADAJAN 1 7 1997 	19 

—1:6:1E CLEAK- 

Deputy 
Plaintiff, 

CASE NO. C92174 
DEPT NO. X 
DOCKET K 

CERTIFICATE OF MAILING  

The undersigned transcriber/special recorder received the Request 

for Transcript on January 3, 1997. It contained incorrect information. 

A new request was received thereafter from the State Public Defender 

requesting transcription of the following proceedings: 

3/6/96 	-- 3 pages 	4/17/96 -- 5 pages 
7/15/96 -- 2 pages 	7/19/96 -- 5 pages 
8/12196 -- 5 pages 	8/21/96 -- 4 pages 

I do hereby certify that a true and accurate copy of the transcripts 

requested in the above-entitled case were transmitted to the Supreme 

Court on January 17, 1997. 

DATED tl)is 17th day of January, 1997. 

.011 
SHARLEEN NICHOLSON 
Transcriber/Special Recorder 

STATE OF NEVADA, 
BY BY 

vs. 

ROY MORAGA, 

Defendant. 
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ORIGINA I 
OPPS 
STEWART L. BELL 
DISTRICT ATTORNEY 
Nevada Bar 4000477 
200 S. Third Street 
Las Vegas, Nevada 89155 
(702) 455-4711 
Attorney for Plaintiff 

DISTRICT COURT  
CLARK COUNTY, NEVADA 

THE STATE OF NEVADA, 

Plaintiff, 

-vs- 

ROY D. MORAGA, 
40938554 

Defendant. 

STATE'S OPPOSITION TO DEFENDANT'S MOTION TO MODIFY 
OR IN THE ALTERNATIVE CORRECT ILLEGAL SENTENCE 

DATE OF HEARING: 05/11/98 
TIME OF HEARING: 9:00 A.M. 

COMES NOW, the State of Nevada, by STEWART L. BELL, District Attorney, through 

VICKI J. MONROE, Chief Deputy District Attorney, and files this State's Opposition to 

Defendant's Motion to Modify or in the Alternative Correct Illegal Sentence. 

Case No. 	C92174 
Dept. No. 	VIII 
Docket 
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This opposition is made and based upon all the papers and pleadings on file herein, the 

attached points and authorities in support hereof, and oral argument at the time of hearing, if 

deemed necessary by this Honorable Court. 
0  t-k 

DATED this  e —  day of May, 1998. 

Respectfully submitted, 

STEWART L. BELL 
DISTRICT ATTORNEY 
Nevada Bar #000477 

-2- 

CM J. MONROE 
Chief Deputy District Attorney 
Nevada Bar #003776 

STATEMENT OF FACTS  

On December 5, 1989, between 1:30 a.m. and 5:30 a.m., Defendant entered his victim's 

(a forty-six year old female) residence and stole a Seiko watch, $25.00 from the living room, an 

unknown amount of U.S. currency from the bedroom dresser, and a key to the apartment. The 

Defendant then left. The victim returned at 7:30 a.m. and discovered the items were missing. 

She contacted police and submitted a report. 

At approximately 12:00 p.m. the same day, the Defendant awakened the victim by 

knocking on her front door. She answered the door and told the Defendant to leave. Two hours 

later, the victim was awakened by a noise and found the Defendant standing outside of her 

bedroom. She screamed for help and the Defendant covered her mouth with his hand and threw 

her down on the bed. They struggled and the victim was able to free herself. However, the 

Defendant again restrained her and threw her down the stairs. He then forcibly inserted his penis 

into her vagina, instructed her to shower, and then forcibly inserted his penis into her vagina 

again. Thereafter, the Defendant left the residence. On his way out, he bragged about what he 

had just done to a worker at the apartment complex. The victim immediately called for help. 

Police found and detained the Defendant at 2:15 p.m. that day. Subsequently, the victim 

positively identified him as the man who broke into her apartment and raped her. Police arrested 
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the Defendant and transported him to the Clark County Detention Center. Thereafter, medical 

evidence revealed the presence of semen in the victim's vagina. 

During his interview, on May 9, 1990, at the Clark County Detention Center, the 

Defendant stated that he had done nothing wrong, the victim lied, and that he saw nothing wrong 

with forcing women to have sexual relations with him. He added, "I just roll over and do." He 

also acknowledged that he was a member of the Mexican Mafia gang. At trial, the Defendant 

pled not guilty to two counts of Burglary and two counts of Sexual Assault and offered a defense 

of consensual sex. The jury found the Defendant guilty of all counts. 

STATEMENT OF THE CASE  

On December 5, 1989, police arrested the Defendant for the crimes of Burglary and 

Sexual Assault. The Defendant pled not guilty to two counts of Burglary and two counts of 

Sexual Assault and a trial was held. On March 15, 1990, the jury returned a verdict of guilty and 

on June 30, 1990, the court adjudicated Defendant a habitual offender and sentenced him to life 

in prison without the possibility of parole. The Defendant appealed his conviction to the 

Supreme Court of Nevada and his appeal was denied on August 27, 1991. 

The Court also remanded the case to district court for resentencing because the Defendant 

had received an erroneous sentence. The Supreme Court stated that the Defendant was 

convicted of four separate offenses but only received a single sentence. The Court reasoned that 

although the district court had discretion to dismiss a count of habitual criminality, it did not 

have discretion to impose one sentence for multiple primary offenses. On October 21, 1991, the 

court resentenced Defendant as follows: Count I - ten years in the Nevada Department of 

Prisons; Count II - ten years in the Nevada Department of Prisons, sentence to run consecutive 

to Count I; Count III - life in the Nevada Department of Prisons with the possibility of parole 

after Defendant has actually served five years, sentence to run consecutive to Count II; Count 

IV - that on a motion by the State and granted by the Court to amend the Information to allege 

Defendant be treated as a Habitual Criminal pursuant to NRS 207.010(2), that he be sentenced 

/// 

/// 
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to life in the Nevada Department of Prisons without the possibility of parole, sentence to run 

consecutive to Count III. The second amended judgment of conviction was filed on September 

29, 1993. 

The Defendant appealed the second sentencing, specifically contesting the validity 

of the judgment of conviction used to adjudicate him a habitual criminal. The Supreme Court 

of Nevada denied Defendant's second appeal on October 4, 1995. 

Thereafter, the Defendant submitted a Petition in Support of Writ of Habeas Corpus. On 

July 19, 1996, the Court denied Defendant's petition. On April 30, 1998, Defendant filed a 

Motion to Modify or in the Alternative Correct Illegal Sentence in proper person. 

ARGUMENT  

DEFENDANT MAY NOT MODIFY OR CORRECT HIS SENTENCE AS 
HE DID NOT RECEIVE AN ILLEGAL SENTENCE. 

The Defendant argues that the court may have abused its discretion in adjudicating him 

a habitual offender if his prior convictions were non-violent and remote in time. First of all, 

Defendant fails to cite any authority for which this argument relies on. (Defendant's Motion, 

p. 2). Additionally, Defendant's criminal history reveals that on March 14, 1973, he was 

convicted of felony Burglary. On August 13, 1976, he was convicted of felony Aggravated 

Assault. On January 1, 1983, he was convicted of felony Attempt Aggravated Assault. On 

January 16, 1988, he was convicted again of felony Burglary. 

NRS 207.010 provides in pertinent part: 

Unless the person is prosecuted pursuant to NRS 207.012 or 
207.014, a person convicted in this state of (b) any felony, who has 
previously been three times convicted, whether in this state or 
elsewhere, of any crime which under the laws of the situs of the 
crime or of this state would amount to a felony is a habitual 
criminal and shall be punished for a category A felony by 
imprisonment in the state prison: 
(1) For life without the possibility of parole; 
(2) For life with the possibility of parole, with eligibility for parole 
beginning when a minimum of 10 years has been served ; or 
(3) For a definite term of twenty-five years, with eligibility for 
parole beginning when a minimum of 10 years has been served. 
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Clearly, The Defendant earned his status as a habitual offender_ An examination of his 

criminal record indicates that he had four prior felony convictions. As such, the Defendant is 

eligible for habitual criminal status under the statute. Additionally, felony Burglary and Assault 

can hardly be considered non-violent crimes. In fact, the Defendant's commission of a burglary 

in the instant case resulted in the repeated rape of a young woman. Hence, the Defendant's 

argument is seriously without merit. 

The Supreme Court of Nevada has held that a motion to modify a sentence is limited in 

scope to sentences based on mistaken assumptions about a defendant's criminal record which 

work to the defendant's extreme detriment. Ldvtards v. State,  112 Nev. 704, 918 P.2d 321 

(1996). See also State v. District Court,  100 Nev. 90, 677 P.2d 1044 (1984); The Pre-Sentence 

Report submitted by the Department of Parole and Probation accurately reflects Defendant's 

prior criminal record. Thus, the Defendant's sentence was not predicated upon any mistaken 

assumption regarding his criminal record. In fact, the Defendant does not contest this. 

Consequently, there exists no legal ground by which the Defendant may modify his sentence. 

Moreover, the court is without jurisdiction to modify sentence if a mistake or false 

assumption did not contribute to the Defendant's sentence. The Supreme Court of Nevada ruled 

that: 

If a sentencing court pronounces sentence within statutory limits, 
the court will have jurisdiction to modify, suspend, or other wise 
correct that sentence IF it is based upon materially untrue 
assumptions or mistakes which work to the extreme detriment of the 
defendant. 

atatistricA_Caut, 100 Nev. 90, 677 P.2d 1044 (1984). As previously illustrated, the 

Defendant's sentence was not based upon any untrue assumption or mistake regarding his 

criminal record. Additionally, the Defendant even admits to the events that unfolded regarding 

entering his victim's home and engaging in sexual intercourse with her. (3 ROA 550). Because 

Defendant's sentence was not based on erroneous information, the court lacks jurisdiction to 

modify sentence. 

The Supreme Court of Nevada also ruled that issues concerning the validity of a 

conviction or sentence must be raised in habeas proceedings. State v. Edwards,  112 Nev. 704, 
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918 P.2d 321, 324 (1996). The Court adopted the reasoning in State v. Meier, 440 N.W.2d 700, 

703 (N.D. 1989) stating that: 

We have observed that defendants are increasingly filing in district 
court documents entitled "motion to correct illegal sentence" or 
"motion to modify sentence" to challenge the validity of their 
convictions and sentences in violation of the exclusive remedy 
provision detailed in NRS 34.724(2)(b), in an attempt to circumvent 
the procedural bars governing post-conviction petitions for habeas 
relief under NRS chapter 34. We have also observed that the 
district courts are often addressing the merits of issues regarding the 
validity of convictions or sentences when such issues are presented 
in motions to modify or correct allegedly illegal sentences without 
regard for the procedural bars the legislature has established. 

N. Most, importantly, the Court ruled that if a motion to correct an illegal sentence or to modify 

a sentence raises issues outside of the very narrow scope of the inherent authority recognized in 

this Opinion, the motion should summarily be denied. N. In the case at bar, the Defendant 

previously submitted a Petition for Writ of Habeas Corpus which was denied on July 19, 1996. 

He cannot couch his arguments in a Motion to Modify or Correct Illegal Sentence to achieve 

now what he could not achieve before. Additionally, the Defendant already argued in one of his 

two appeals that the State failed to produce three valid prior felony convictions by which he 

could be considered a habitual offender. However, the Defendant lost this argument and both 

appeals were dismissed. To conclude, because the Defendant may not use the vehicle of a 

motion to supplement a habeas petition, his motion must therefore be denied. Even assuming 

arguendo that his motion is properly submitted, the Defendant's case fails on the merits. The 

court's classification of the Defendant as a habitual offender falls well within the parameters of 

NRS 207.010, as previously demonstrated. Thus, Defendant's sentence was correctly and justly 

imposed in accordance with the laws of Nevada. 

Furthermore, the State also submits that the Defendant's motion should not be reviewed 

on the merits based on the Doctrine of the Law of the Case. The Supreme Court of Nevada 

applied the doctrine in Hall v. State, 91 Nev. 314, 535 P.2d 797 (1975), whereby the defendant 

claimed on appeal that he entered into an involuntary plea. However, the same claim had 

previously been denied on a petition for post -conviction relief. The Court held that the first 

ruling became the law of case and the defendant could not later revive the issue. Additionally, 
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in Darnell v. State,  98 Nev. 518, 654 P.2d 1009 (1982), the Court held that the law of the first 

appeal is the law of the case on all subsequent appeals in which the facts are substantially the 

same. Also, in Bejarano v. State,  106 Nev. 840, 801 P.2d 1388 (1990), the defendant challenged 

a death penalty sentence pursuant to a petition for post-conviction relief. The Court noted that 

the same issue had been raised on direct appeal and in citing Nall,  held that the prior ruling 

represents the law of the case and will not be disturbed. W. at 841, 801 P.2d at 1389. Most 

recently, in Dawson v. State,  108 Nev. 112, 825 P.2d 593 (1992), the defendant renewed an 

argument on appeal that was also previously raised and denied in a petition for post-conviction 

relief. The Supreme Court would not address the issue again because it previously rejected 

defendant's argument as meritless. 

The foregoing authority controls the instant case. The Defendant contested the validity 

of his habitual offender status on appeal subsequent to his second sentencing. However, the 

Supreme Court denied his appeal. Thus, the Court's ruling became the law of the case and the 

Defendant cannot revive the issue under the guise of a motion to modify or correct illegal 

sentence. Consequently, his motion is without merit and a denial thereof is warranted. 

CONCLUSION 

The Defendant's motion to modify or correct illegal sentence lacks legal foundation and 

is seriously without merit. The Defendant contests the validity of the habitual offender status 

relied upon during sentencing. However, an examination of the Defendant's criminal record 

reveals that he satisfies the requisite criteria for habitual criminal status pursuant to NRS 

207.012. Thus, the Defendant received an appropriate sentence within the realm of the statute. 

Additionally, the Defendant has previously exhausted this argument in the form of appeals and 

a petition for post-conviction relief, which were all denied. The Defendant now submits a 

1/1 
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motion in another attempt to contest his sentence. His argument is belied by the record and has 

already been ruled upon numerous times. As such, the State respectfully requests denial of 

Defendant's motion. 

DATED this 	 '6: 	day of May, 1998. 

Respectfully submitted, 

STEWART L. BELL 
DISTRICT ATTORNEY 
Nevada Bar #000477 

By  1424 	021/141)-1/1  

--/CKI J. MONROE 
Chief Deputy District Attorney 
Nevada Bar #003776 

CERTIFICATL QF MAILING 
-/L 

I hereby certify that service of the above and foregoing was made this ) 	Day of 

May, 1998, by depositing a copy in the U.S. Mail, postage pre-paid, addressed to: 

ROY D. MORAGA BAC# 31584 
ELY STATE PRISON 
PO BOX 1989 
ELY, NV 89301 

Secretary for the District Attorney's Office 
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P!!FD 
Hy Zs 	49 411 '88 

ORDR 
STEWART L. BELL 
DISTRICT ATTORNEY 
Nevada Bar #000477 
200 S. Third Street 
Las Vegas, Nevada 89155 
(702) 455-4711 
Attorney for Plaintiff 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

THE STATE OF NEVADA, 

Plaintiff, 

-vs- 

ROY D. MORAGA, 
#0938554 

Defendant. 

ORDER DENYING DEFENDANT'S PRO PER MOTION TO MODIFY 
OR IN THE ALTERNATIVE TO CORRECT ILLEGAL SENTENCE 

DATE OF HEARING: 05/11/98 
TIME OF HEARING: 9:00 A.M. 

THIS MATTER having come on for hearing before the above entitled Court on the 11th 

day of May, 1998, the Defendant not being present, and not represented by counsel, the Plaintiff 

being represented by STEWART L. BELL, District Attorney, through ROBERT J. DASKAS, 

Deputy District Attorney, and the Court having heard the arguments of counsel and good cause 

appearing therefor, 

// 

// 

// 

// 

// 

// 	
. 	..‘ 

Case No. C92174 
Dept No. VIII 
Docket 	M 
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STEWART L. BELL 
DISTRICT ATTORNEY 
Nevada Bar #1100477 

B 41111a...fhAl — 
Etc% • . eicif 
t eputy District o ey 
■Tevada Bar #004963 

IT IS HEREBY ORDERED that the Defendant's Pro Per Motion to Modify or in the 

Alternative Correct Illegal Sentence, shall be, and it is denied. 

DATED this  a-0  day of May, 1998. 
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NEOJ 
STEWART L. BELL 
DISTRICT ATTORNEY 
Nevada Bar #000477 
200 S. Third Street 
Las Vegas, Nevada 89155 
(702) 455-4711 
Attorney for Plaintiff 

ORM441 
FILED 

itly 29 10 01 Am '38 

CLERK 
DISTRICT COURT 

CLARK COUNTY, NEVADA 

THE STATE OF NEVADA, 

Plaintiff, 

	

-vs- 	 Case No. 

ROY D. MORAGA 

	

#0938554 	

DDoepckt.eNt  o. 

Defendant. 

NOTICE OF ENTRY OF ORDER 

TO: ROY D. MORAGA, Defendant in proper person 

YOU WILL PLEASE TAKE NOTICE that an Order was entered in the above-entitled 

action, a copy of which is attached hereto. 

DATED this )- ('1,-14' day of May, 1998. 

STEWART L. BELL 
DISTRICT ATTORNEY 
Nevada Bar #000477 

BY 
THOMAS4OREO 
Chief Dep 	istrict Attorney 
Nevada Bar 02415 

C92174 
VIII 
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CERTIFICATE OF MAILING  

I preby certify that service of the NOTICE OF ENTRY OF ORDER was made 

the 02/  day of May, 1998, by depositing a copy in the U.S. Mail, postage prepaid, addressed 

to: 

ROY D. MORAGA #31584 
ELY STATE PRISON 
PO BOX 1989 
ELY, NV 89301 

BY 
Secretary for the District Attorney's Office 
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ORDR 
STEWART L. BELL 
DISTRICT ATTORNEY 
Nevada Bar #000477 
200 S. Third Street 
Las Vegas, Nevada 89155 
(702) 455-4711 
Attorney for Plaintiff 

FILED 
fita 28 9 148 i1`38 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

THE STATE OF NEVADA, 

Plaintiff 

ROY D. MORAGA, 
#0938554 

Defendant. 

ORDER DENYING DEFENDANT'S PRO PER MOTION TO MODIFY 
OR IN THE ALTERNATIVE TO CORRECT ILLEGAL SENTENCE 

DATE OF HEARING: 05/11/98 
TIME OF HEARING: 9:00 A.M. 

THIS MATTER having come on for hearing before the above entitled Court on the 11th 

day of May, 1998, the Defendant not being present, and not represented by counsel, the Plaintiff 

being represented by STEWART L. BELL, District Attorney, through ROBERT J. DASKAS, 

Deputy District Attorney, and the Court having heard the arguments of counsel and good cause 

appearing therefor, 

// 

// 

// 

// 

// 

// 

Case No. C92174 
Dept No. VIII 
Docket 	M 
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STEWART L. BELL 
DISTRICT ATTORNEY 
Nevada Bar #O0477 

.DA 
'eputy District AYtorfiey 
evada Bar #004963 

1 

2 
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IT IS HEREBY ORDERED that the Defendant's Pro Per Motion to Modify or in the 

Alternative Correct Illegal Sentence, shall be, and it is denied. 

DATED this  (9  day of May, 1998. 

" 
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heretofore filed with 

ectd/7ii  , Department Number vJfL,  on 

DATED this 714  day of Jlelvi4:.  

the Court in Case Number 

Docket Number ,A7  

, 1990. 

the Clerk of 

65ra*Kftru 
Petitioner/Appellant 
Ely State Prison 
P.O. BOX 1989 
Ely, Nevada 89301 
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DISTRICT COURT FILED 

N E 1 	56 
* * * * * 

CLARK COUNTY, 

lecz,z_12Zeigetra.eL. ,  
Petitioner, 

VS. 

ra 
Respondent. 

) 
) 
) 
) 
) CASE NO. e  (?c7Z I 7  
) 

) 	DEPT. NO. 	  
) 
) 	DOCKET NO. _Adr__ 

CLERK 

DESIGNATION OF RECORD ON APPEAL 

COMES NOW, 	  , Petitioner/Appellant 

in the above entitled matter and designates the following as the 

Record on Appeal. 

Each and every Document, Return, Pleading and Paper 
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CERTIFICATE OF SERVICE 

I ' Re511 	1V7/24 ,4 
Petitioner/Appellant in the above entitled matter, and that on the 

74  day of ..714wei.,  , 1991g, I served a true and correct copy of 

the foregoing NOTICE OF APPEAL and DESIGNATION OF RECORD ON APPEAL 

by mailing same to: 

Nevada State Supreme Court 
Supreme Court Building 
Capitol Complex 
Carson City NV 89710 

Clerk, of the District Court 
Eighth Judicial District Court 
200 South Third Street 
Las Vegas NV 89101 

District Attorneys' Office 
Clark County Courthouse 
200 South Third Street 
Las Vegas NV 89101 

hereby certify that I am the 
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District Court 
Clark, County, Nevada 

Case No. C 	Lk 

Department 	1.1 111—  

THE STATE OF NEVADA, 

VS. 

ROY D . MORAGA , 

Defendant(s), 

CASE APKAL STATEMENT  

1. Appellant(s): 	ROY D. MORAGA 

2. Judge:. LEE A. GATES, DISTRICT COURT JUDGE 

3. All Parties, District Court: 

Plaintiff, THE STATE OF NEVADA 

Defendant(s), ROY D. MORAGA 

4. All Parties, Appeal: 

Appellant(s), . ROY D MORAGA 

Respondent, THE STATE OF NEVADA 

5. Appellate Counsel: PROPER PERSON, P . 0 . BOX 1989 
ELY, NEVADA 89301 
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THE STATE OF NEVADA, Stewart L. Bell, District 

Attorney, 200 South Third Street, Las Vegas, Nevada 89155 (702) 455-4711, Counsel for 

Respondent 

6. District Court, APPOINTED 

7. On Appeal, N/A 

8. Forma Pauperis: N/A 

9. Date Commenced in District Court: 

DATED this—.1-5— day of June 1998 

LORETTA BOWMAN 
CLARK COUNTY CLERK 

December 29, 1989 

=EVE PORTER 
DEPUTY CLERK 
200 South Third Street 
PO Box 551601 
Las Vegas, Nevada 89155-1601 
(702) 455-4409 
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-VS- 

ROY D. MORAGA, 
#938554 

/61 

ORM!, 
ORDR 
STEWART L. BELL 
DISTRICT ATTORNEY 
Nevada Bar #000477 
200 S. Third Street 
Las Vegas, Nevada 89155 
(702) 455-4711 
Attorney for Plaintiff 

FILED 
AN 30 12 51 PH '31 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

I k 

THE STATE OF NEVADA, 

Plaintiff, 

Case No. C92174 
Dept No. XIII 
Docket 	G 

Defendant. 

ORDER DENYING DEFENDANT'S MOTION FOR ENLARGEMENT 
OF TIME 

DATE OF HEARING: 06/17/98 
TIME OF HEARING: 9:00 A.M. 

THIS MATTER having come on for hearing before the above entitled Court on the 17th 

day of June, 1998, the Defendant not being present, in proper person, the Plaintiff being 

represented by STEWART L. BELL, District Attorney, through ROBERT DASKAS, Deputy 

District Attorney, and the Court having heard the arguments of counsel and good cause 

appearing therefor, 

ii 
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BY 
ROBE 
Deputy 
Nevada 

ASKAS 
id Attorney 
004963 

1 IT IS HEREBY ORDERED that the Defendant's Motion for Enlargement of Time, shall 

-2- 
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3 
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be, and it is hereby DENIED. 

DATED this 	day of June, 119 

STEWART L. BELL 
DISTRICT ATTORNEY 
Nevada Bar #000477 

gmr 
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DATED this 

ORIGINAL 

THE STATE OF NEVADA, 

Plaintiff, 

NEOJ 
STEWART L. BELL 
DISTRICT ATTORNEY 
Nevada Bar #000477 
200 S. Third Street 
Las Vegas, Nevada 89155 
(702) 455-4711 
Attorney for Plaintiff 

-vs- 

ROY D. MORAGA 
#938554 

FILED 
JUL 7 

_ G 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

Case No. 	C92174 
Dept. No. 	XIII 
Docket 

Defendant. 
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NOTICE OF ENTRY OF ORDER 

TO: ROY D. MORAGA, Defendant in proper person 

YOU WILL PLEASE TAKE NOTICE that an Order was entered in the above-entitled 

action, a copy of which is attached hereto. 

day of July, 1998. 

STEWART L. BELL 
DISTRICT ATTORNEY 
Nevada Bar #000477 

By i----iyv v  
THOMAS . MOREO 
Chief De 	District Attorney 
Nevada ar #002415 
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CERTIFICATE OF MAILING  

I hereby certify that service of the NOTICE OF ENTRY OF ORDER was made 

the 7  day of July, 1998, by depositing a copy in the U.S. Mail, postage prepaid, addressed 

to: 

ROY D. MORAGA #31584 
P.O. BOX 1989 
ELY, NV 89301 

BY 
Secretary 
	jet Attomey,s Office  

gmr 
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FILED 
JON 30 12 51 PH 'V 

ric AZZ 4  

-VS- 

ROY D. MORAGA, 
#938554 

ORDR 
STEWART L. BELL 
DISTRICT ATTORNEY 
Nevada Bar #000477 
200 S. Third Street 
Las Vegas, Nevada 89155 
(702) 455-4711 
Attorney for Plaintiff 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

THE STATE OF NEVADA, 

Plaintiff, 

Case No. C92174 
Dept No. XIII 
Docket 	G 

Defendant. 

ORDER DENYING DEFENDANT'S MOTION FOR ENLARGEMENT 
OF TIME 

DATE OF HEARING: 06/17/98 
TIME OF HEARING: 9:00 A.M. 

THIS MATTER having come on for hearing before the above entitled Court on the 17th 

day of June, 1998, the Defendant not being present, in proper person, the Plaintiff being 

represented by STEWART L. BELL, District Attorney, through ROBERT DASKAS, Deputy 

District Attorney, and the Court having heard the arguments of counsel and good cause 

appearing therefor, 
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MARK GIBBONS 
DISTRICT JUDGE 

STEWART L. BELL 
DISTRICT ATTORNEY 
Nevada Bar #000477 

BY 
ROBEI_T 
Deputy Pist 
Nevada 

ASKAS 
id Attorney 
004963 

gmr 

IT IS HEREBY ORDERED that the Defendant's Motion for Enlargement of Time, shall 

be, and it is hereby D.,7. 

DATED this 	day of June, 1998. 
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Case No. 	C92174 
Dept. No. 	VIII 
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ORIGINAL 	FILED 
110G 17 11 42 AN '913 

• .■ 	 • 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

THE STATE OF NEVADA, 

Defendant. 

STATE'S RESPONSE TO DEFENDANT'S MOTION TO STRIKE 

DATE OF HEARING: 08/18/98 
TIME OF HEARING: 9:00 A.M. 

COMES NOW, the State of Nevada, by STEWART L. BELL, District Attorney, through 

VICKI J. MONROE, Chief Deputy District Attorney, and files this State's Response to 

Defendant's Motion to Strike. 

This response is made and based upon all the papers and pleadings on file herein, the 

attached points and authorities in support hereof, and oral ar gument at the time of hearin g, if 

deemed necessary by  this 1-1ziorable Court. 

DATED this  [ 7‘  day  of August, 1998. 

Respectfully  submitted, 

STEWART L. BELL 
DISTRICT ATTORNEY 
Nevada Bar #000477 

RSPN 
STEWART L. BELL 
DISTRICT ATTORNEY 
Nevada Bar #000477 
200 S. Third Street 
Las Vegas, Nevada 89155 
(702) 455-4711 
Attorney  for Plaintiff 

BY 
VIC 
Chief rreputy  District Atto 
Nevada Bar #003776 

925 



I 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

STATE'S RESPONSE TO DEFENDANT'S MOTION TO STRIKE 

STATEMENT OF ISSUES  

1. Whether The District Court Should Deny_ The Defendant's Motion To Strike Because 
The Method By Which The Defendant Is Utilizing To Challenge His Prior Sentence Is 
Improper. 

2. Whether The District Court Should Den The Defendant's Motion To Strike Because 
the Issues Raised Are Both Barred By The Doctrine Of Law Of The Case And Lack Merit. 

STATEMENT OF THE CASE  

Roy Moraga, hereinafter the defendant, was convicted on March 15, 1990, after a jury 

trial, of two counts of burglary and two counts of sexual assault. On June 30, 1990, the District 

Court adjudicated the defendant as a habitual offender and sentenced him to life in prison 

without the possibility of parole. After the defendant appealed his conviction to the Nevada 

Supreme Court, that Court affirmed the defendant's convictions. (Se& Exhibit 1, Supreme Court 

Opinion 8/27/91). However, the Supreme Court reversed the District Court's sentence as 

erroneous and remanded the case back for re-sentencing. (See Exhibit 1). 

On October 21, 1991, the defendant was resentenced in Department X of the Eighth 

Judicial District to ten (L0) years for each of the burglary counts, to run consecutive to each other 

and a consecutive sentence of life imprisonment with the possibility of parole for one of the 

sexual assault convictions. The District Court also adjudicated the defendant as a habitual 

offender as to the second conviction for sexual assault and sentenced him to a consecutive term 

of life imprisonment without the possibility of parole under NRS 207.010(2). The defendant 

then appealed the district court's sentence to the Nevada Supreme Court. The defendant 

challenged the district court's adjudication of him as a habitual offender. The defendant 

contended that the judgments of conviction used to adjudicate him as a habitual offender were 

invalid. On October 4, 1995, the Nevada Supreme Court denied the defendant's appeal. The 

Court found that the defendant's status as a habitual offender was sufficiently proved through 

evidence that the defendant had been convicted: 1) in 1977 for aggravated assault in Arizona; 

2) in 1983 for attempted aggravated assault in Arizona; and 3) in 1988 for third degree burglary 

in Arizona. (5.eg Exhibit 2, Supreme Court Order 10/4/95). 
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The defendant then filed a petition for habeas corpus seeking post-conviction relief. As 

part of that petition, the defendant argued, for the second time, that he was improperly 

adjudicated and sentenced as a habitual criminal. The District Court, Department X, denied the 

petition. Specifically, the Court ruled that the defendant was properly adjudicated and sentenced 

as a habitual offender and that his claim to the contrary was barred by the doctrine of law of the 

case. (ace Exhibit 3, District Court's Findings of Fact and Conclusions of Law 9/6/96). 

On April 30, 1998, now in Department VIII, the defendant filed a motion to modify or 

in the alternative to correct an illegal sentence. For the third time, the defendant included a 

challenge to his previous sentence of life in prison without the possibility of parole based on the 

District Court's prior adjudication of him as a habitual offender under NRS 207.010. On May 

20, 1998, this Court denied the defendant's motion. On August 6, 1998, the defendant filed the 

instant motion to strike. 

ARGUMENT 

THE DISTRICT COURT SHOULD DENY THE DEFENDANT'S MOTION TO STRIKE 
BECAUSE TILE METHOD BY WHICH THE DEFENDANT IS UTILIZING TO 
CHALLENGE HIS PRIOR CONVICTION IS IMPROPER 

The defendant has filed a motion to strike under the Nevada Rules of Civil Procedure. 

See  Nev. R. Civ. Pro. 12(f). The defendant's motion is convoluted. A plain reading of the 

document fails to reveal exactly what the defendant is attempting to strike. However, the most 

likely interpretation appears to be that the defendant's motion is yet another attack on the validity 

of his conviction as a habitual offender. 

The defendant's attempt to invoke the rules of civil procedure to invalidate his prior 

conviction as a habitual offender should be summarily dismissed. The procedural method by 

which the defendant has attempted to collaterally challenge his conviction is improper. NRS 

34.780 states that the Nevada Rules of Civil Procedure only apply to petitions for habeas corpus 

"to the extent that they are not inconsistent with NRS 34.360 to 34.830." In Iviazzan v. State, 

109 Nev. 1067, 1073, 863 P.2d 1035, 1038 (1993), the Nevada Supreme Court noted that a 

habeas corpus proceeding is unique as it is both a civil and criminal procedure. 
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Thus, the provisions of NRS 34.780 expressly limit the extent to 
which civil rules govern post-conviction habeas proceedings. We 
cannot turn to the rules of civil procedure for guidance when NRS 
Chapter 34 has already addressed the matter at issue. Therefore, 
the cited legislation does not nullify the fundamental proposition 
that habeas corpus is a special statutory remedy which, being 
neither civil nor criminal, is unique unto itself. 

A motion to strike is inconsistent with the procedures provided by Chapter 34 and as such 

is not a proper method by which to challenge a prior denial of a petition for post-conviction 

relief or, as in the instant case, a denial of a motion to correct an illegal sentence. Moreover, the 

defendant's motion does not comply with the rules of civil procedure. Rule 12(f) allows a 

motion to strike: 1) upon motion made by a party before responding to a pleading; 2) upon 

motion made by a party within twenty days after the service of the pleading upon him; or 3) upon 

the court's own initiative. None of the above are applicable to the instant scenario. The 

defendant is not responding to a pleading that has been filed by an opponent. Rather, he is 

invoking the rules of civil procedure in an attempt to have this Court review its prior order 

denying his request to reverse his prior adjudication as a habitual offender. A proper method to 

challenge this Court's prior order is either a motion to reconsider or an appeal to the Nevada 

Supreme Court. Neither of these appropriate options were utilized by the defendant. As such, 

this Court should summarily deny the defendant's motion. 

II 

THE DISTRICT COURT SHOULD DENY THE DEFENDANT'S MOTION 
BECAUSE THE ISSUES RAISED ARE BOTH BARRED BY THE DOCTRINE OF 
LAW OF THE CASE AND LACK MERIT 

The defendant challenges the validity of the district court's prior determination that 

the defendant was a habitual offender by arguing that a 1976 conviction for aggravated 

assault was invalid because of a deficient plea agreement and that a 1988 burglary conviction 

could not be used to enhance his sentence because it was a non-violent offense. 

The doctrine of law of the case prevents this Court from further considering the issue 

of the validity of the defendant's conviction and sentence as a habitual offender under NRS 

207.010. It has long been the rule in Nevada that "the law of a first appeal is the law of the 
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case on all subsequent appeals in which the facts are substantially the same." Hall v. State, 

91 Nev. 314, 315, 535 P.2d 797, 798 (1975) quoting, Walker v. State,  85 Nev. 337, 455 P.2d 

34 (1969); au aLio agjamiLLILIge, 106 Nev. 840, 801 P.2d 1388 (1990); Paine v. State, 

110 Nev. 609, 877 P.2d 1025 (1994). The Nevada Supreme Court has also previously held 

that: 

When an appellate court states a principle or rule of law 
necessary to a decision, the principle or rule becomes the law of 
the ease and must be followed throughout its subsequent 
progress, both in the lower court and upon subsequent appeal. 
Lo Sue v. State ex rel. Dqp't Hys. ,  92Nev. 529, 532, 554 P.2d 
258, 260 (1976). Upon remid, the lower court can take only 
such actions as conform to the judgment of the appellate 
tribunal. Id., 554 P.2d at 260. Therefore, in this dispute, the 
district court's remarks violated the law of the case and 
constituted reversible error. Id., 554 P.2d at 260. 

Wickliffe v. Sunrise Hospital, Inc.,  104 Nev. 777, 780, 766 P.2d 1322, 1324 (1989). 

The reasoning for this doctrine was enunciated by the Fifth Circuit; the doctrine "affords 

courts the security of consistency within a single case while at the same time avoiding the 

wastefulness, delay, and overall wheel-spinning that attends piecemeal consideration of 

matter which might have been previously adjudicated." U.S. v. Connell,  6 F.3d. 27, 30 (5th 

Cir. 1993). 

The defendant has failed to overcome application of this doctrine because the 

underlying facts on which the Nevada Supreme Court determined that the defendant's 

conviction was valid (in its decision on October 4, 1995) have not changed. (See  Exhibit 2). 

In that opinion, the Nevada Supreme Court considered the defendant's conviction and 

sentence on direct appeal. The Court concluded that "the State adequately proved the 

appellant received the three prior convictions." In addition, the defendant raised the exact 

same challenge in his initial petition for habeas corpus. The District Court specifically found 

that the defendant's conviction was valid. (see  Exhibit 3). Most recently, the defendant 

once again raised the argument in his motion to correct an illegal sentence. The defendant's 

claims were rejected for a third time, albeit now by Department VIII. Clearly, the 

defendant's claims should be once again summarily dismissed. See Hall v. State,  91 Nev. 
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314, 535 P.2d 797 (1975)("The doctrine of law of the case cannot be avoided by a more 

detailed and precisely focused argument subsequently made after reflection upon the 

previous proceedings."). 

Furthermore, the substance of the claims raised by the defendant lack merit. The 

defendant's claim that a 1976 conviction for aggravated assault in Arizona is invalid is a bare 

allegation unsupported by any facts. In Hargrove v. State,  100 Nev. 498, 686 P.2d 222 

(1984), the Nevada Supreme Court held that a post-conviction petition that was devoid of 

any specific facts did not entitle the petitioner to either an evidentiary hearing or any post-

conviction relief. In that case, the defendant's allegation that "certain witnesses could 

establish his innocence ... was not accompanied by the witness' names or descriptions of 

their intended testimony." J. at 502, at 225. Likewise, the instant motion does not contain 

any facts supporting the allegations contained therein. Moreover, a proper challenge to the 

validity of that conviction would be to file a petition for habeas corpus with the district court 

in Arizona responsible for convicting the defendant. 

The defendant's contention that his 1988 burglary conviction could not be properly 

utilized as a prior conviction for purposes of the habitual offender statute because it was a 

non-violent offense similarly is devoid of any merit. NRS 207.010 allows for the imposition 

of a sentence as a habitual offender based on a procedure whereby the district court fmds that 

a defendant has previously been convicted of three felonies. Sec  NRS 207.010(1)(b). There 

is no limitation in the statute that the felony must be a violent offense. Moreover, a review of 

the defendant's record reveals the fact that he has been convicted of numerous felonies that 

have, by their very nature, been violent offenses'. As such, the defendant's motion should be 

summarily rejected. 

I  These include a 1973 conviction for burglary in California, a 1977 conviction for aggravated assault in 

Arizona, a 1983 conviction for attempted aggravated assault in Arizona, a 1988 conviction for burglary in Arizona 

and the instant two convictions, in 1990 in Nevada, for burglary and two convictions for sexual assault out of 

which came the defendant's sentence as a habitual offender. 511 Pre-Sentence Report of 5/16/90. 
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CONCLUSION 

Based on the subsequent points and authorities, the State respectfully requests this 

Court deny the defendant's motion to strike. 
I 1)13—  DATED this day of August, 1998. 

Respectfully submitted, 

STEWART L. BELL 
DISTRICT ATTORNEY 
Nevada Bar #000477 

BY 
VICKI J. •NROE 
Chief D-. District Attorn 
Nevada 	#003776 

CERTIFICATE OF MAILING 
ti lt--  

I hereby certify that service of the above and foregoing was made this  't 	day of 

August, 1998, by depositing a copy in the U.S. Mail, postage pre-paid, addressed to: 

ROY D. MORAGA #31584 
P.O. BOX 1989 
ELY, NV 89301 

BY 
ttto 	A orney's Office 

secatri, 	,...„--theirrsin,,ct  

TF/gmr 
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IN THE SUPREME COURT OF THE STATE OF NEVADA 

) 
) 

Appellant, 	) 
) 

VS. 	 ) 

) 

THE STATE OF NEVADA, 	 ) 
) 

Respondent. 	) 
) 

ORDER OF REMAND 

This is an appeal from a judgment of conviction 

pursuant to a jury verdict of two counts of burglary and two 

counts of sexual assault in violation of NRS 200.364, 200.366 

and 205.060. The district court adjudicated appellant a 

habitual criminal and sentenced him to a single term of life 

imprisonment in the Nevada State Prison without the possibility 

of parole. 

Appellant's sole contention on appeal is that the 

evidence presented at trial was insufficient to support the 

jury's finding of guilt. Our review of the record on appeal, 

however, reveals sufficient evidence to establish guilt beyond 

a reasonable doubt as determined by a rational trier of fact. 

See Wilkins v. State, 96 Nev. 367, 609 P.2d 309 (1980). 

In particular, we note that the victim's daughter 

testified that on December 5, 1989, she discovered that her 

watch, apartment key, and some other items were missing. She 

had heard a noise the night before. The same day, appellant 

gave the daughter's watch to his ex-girlfriend as a present. A 

key to the apartment was found among appellant's belongings. 

Although the victim had locked the door to the apartment, later 

that day the victim saw appellant standing in her bedroom 

hallway. He then raped her twice. Appellant's fingerprints 

were found on a can of hairspray in the bathroom. Neither the 

victim nor her daughter had given appellant permission to enter 

ROY D. MORAGA, 
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the apz. ment. 	This evidence suppc—cs the conclusion that 

appellant twice entered the apartment, once with intent to 

commit larceny, -  once with intent to commit the felony of sexual 

assault. 

In addition, we note that the victim testified that 

when she woke up and saw appellant in her bedroom hallway, she 

screamed out the bathroom window for help. Appellant grabbed 

her mouth and threw her on the bed. Following a struggle, 

appellant inserted his penis into her vagina against her will. 

After she showered, he again threw her on the bed and inserted 

his penis into her vagina against her will. Medical 

revealed the presence of semen and sperm in her vagina. The 

victim immediately called for help. Appellant bragged about 

his deeds to a worker at the apartment complex as he left. 

This evidence supports the conclusion that appellant twice 

subjected the victim to sexual penetration against her will. 

The jury could reasonably infer from the evidence 

presented that appellant committed two counts of burglary and 

two counts of sexual assault. It is for the jury to determine 

the weight and credibility to give conflicting testimony, and 

the jury's verdict will not be disturbed on appeal where, as 

here, substantial evidence supports the verdict. See Bolden v. 

State, 97 Nev. 71, 624 P.2d 20 (1981). 

Finally, we note that appellant's sentence is 

erroneous. Appellant was convicted of four separate offenses 

(In addition to which he was adjudicated a habitual criminal), 

yet he received a single sentence. Although the district court 

has discretion to dismiss a count of habitual criminality, see 

NRS 207.010(4), the district court does not have discretion to 

impose but one sentence for multiple primary offenses. Cf. 

Barrett v. State, 105 Nev. 361, 775 P.2d 1276 (1989). Our 

criminal laws anticipate that, for each offense of which a 

2 

evidence 
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defendan'— is convicted, there'shou 	be a corresponding 

sentence. Accordingly, we remand this case to the district 

court for resentencing of appellant. 

It is so ORDERED. 

Mowbray 

p 	 4/ • 

J. 

• J• 
Steffen 

, J. 
You 

cc: Hon. Michael J. Wendell, District Judge 
Hon. Frankie Sue Del Papa, Attorney General 
Hon. Rex Bell, District Attorney 
Morgan D. Harris, Public Defender 
Loretta Bowman, Clerk 
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2 ) E X H &TA 0 ROY D. MORAGA, 

IN THE SUPREME COURT OF THE STATE OF NEVADA 

Appellant, 	) 
) 

vs. 	 ) 
) 

THE STATE OF NEVADA, 	 ) 
) 

Respondent. 	) 
	 ) 

ORDER DISMISSING APPEAL 

FILED 
OCT 04 1995 

By 

CLECETIIVAdrOURT 

This is an appeal from a judgment of conviction, 

pursuant to a jury verdict, of two counts each of burglary and 

sexual assault. At appellant's sentencing hearing, the district 

court adjudicated him a habitual criminal and, as a result, 

sentenced him to a term of life in the Nevada State Prison without 

the possibility of parole. The habitual criminal adjudication was 

based on three prior felony convictions: (1) a 1977 conviction for 

aggravated assault in Arizona; (2) a 1983 conviction for attempted 

aggravated assault in Arizona; and (3) a 1988 conviction for third 

degree burglary in Arizona. 

Appellant points out that two of the prior convictions 

list the name "Roy Daniels Moraga" and that the other lists the 

name "Roy Daniel forage" and asserts that the state presented 

convictions that may not apply to him. Appellant, however, failed 

to object to these prior convictions on the basis of identity. 

"(Ain unexcused failure to object in the trial court to the 

State's failure to make an affirmative showing of the validity of 

the prior convictions relied upon to enhance a penalty under MRS 

207.010 preclude[s] the raising of this objection for the first 

time on appeal." Baymon v. State, 94 Nev. 370, 372, 580 P.2d 943, 

944 (1978)(citing Thomas v. State, 93 Nev. 565, 571 P.2d 113 

(1977)). 

Moreover, we conclude that the state adequately proved 

that appellant received the three prior convictions. 511 NRS 
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207.010; 	Jackson V. State, 97 Nev. 179, 625 P.2o 1.165 (1981). 

The prior convictions presented by the state do not, on their 

face, "raise a presumption of constitutional infirmity," and the 

district court was entitled to use these convictions for sentence 

enhancement purposes. McAnulty v. State, 108 Nev. 179, 181, 826 

P.2d 567, 569 (1992). Accordingly, we 

ORDER this appeal dismissed. 

C. J. 
Steffen 

cc: Hon. Jack Lehman, District Judge 
Hon. Frankie Sue Del Pape, Attorney General 
Hon. Stewart L. Sell, District Attorney 
Cherry, Sinus & Kelesis 
Loretta Bowman, Clerk 
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ORDR 
STEWART L. BELL 
DISTRICT ATTORNEY 
Nevada Bar #000477 
200 S. Third Street 
Las Vegas, Nevada 89155 
(702) 455-4711 
Attorney for Plaintiff 

THE STATE OF NEVADA, 	 ) 
) 

Plaintiff, 	 ) 
) 

-vs- 	 ) 	Case No.. 	C92174 
) 	Dept. No. 	X 

ROY MORAGA, 	 ) 	Docket 
4938554 	 ) 

) 
) 

Defendant(s). 	 ) 
) 

	 ) 

FINDINGS OF FACT, CONCLUSIONS OF 

LAW AND ORDER 

DATE OF HEARING: 7/19/96 

TIME OF HEARING: 9:00 A.M. 

THIS CAUSE having come on for hearing before the Honorable Jack Lehman, District Judge, 

on the 19th day of July, 1996, the Petitioner not being present, represented by DAVID SCHIECK., ESQ., 

the Respondent being represented by STEWART L. BELL, District Attorney, by and through VICKI 

J. MONROE, Deputy District Attorney, and the Court having considered the matter, including briefs. 

transcripts, arguments of counsel, and documents on file herein, now therefore, the Court makes the 

following findings of fact and conclusions of law: 

FINDINGS OF FACT  

1. 	Defendant was arrested for the December 5, 1989, sexual assault and rape of a womaL 

in her home. Defendant plead not guilty and a jury trial was had wherein Defendant was found guilty 
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of two counts of Burglary and two counts of Sexual Assault. Thereafter on June 30, 1990, Defendant 

was sentenced to life in the Nevada State Prison without the possibility of parole after being 

adjudicated a habitual criminal. Defendant's direct appeal to the Nevada Supreme Court was denied 

on August 27, 1991. However, the Court remanded Defendant's case to the District Court for 

resentencing. The Supreme Court concluded that the District Court had erroneously imposed one 

sentence for multiple offenses. 

2. On October 21, 1991, Defendant was resentenced in Department X of the Eighth 

Judicial District to ten years for each of the Burglary counts, to run consecutive to each other, and 

consecutive to a sentence of life imprisonment without the possibility of parole for Count HI - Sexual 

Assault. Defendant was adjudicated a habitual criminal as to Count IV and sentenced to another 

consecutive term of life imprisonment without the possibility of parole. Defendant then appealed the 

second sentencing, specifically contesting the validity of the judgments of conviction used to 

adjudicate him a habitual criminal. The Nevada Supreme Court denied the same on October 4, 1995. 

3. On December 5, 1989, between the hours of 1:30 a.m. and 5:30 a.m., Defendant 

entered the victim's residence located at 1000 Dumont, Apartment 227, Las Vegas. Once inside, 

Defendant took a woman's Seiko watch and approximately $25 from a coffee table in the living room, 

an unknown amount of cash from the victim's bedroom dresser, and a key to the apartment which was 

laying on a table near the front door. Defendant then left the apartment. At approximately 7:30 a.m.. t 

the victim returned to find the items missing. Las Vegas Metropolitan Police were contacted and a 

report of the entry submitted. 

4. Approximately noon of the same day, the victim (a 46 year-old female) was awakened 

by Defendant knocking at her front door. After informing Defendant that he had awakened her and ' 

asking him to leave, the victim returned to her room. Almost two hours later, the victim was 

awakened by a noise, only to find Defendant outside her bedroom on the stairs. Defendant grabbed 

the victim and after a brief struggle, the victim was able to momentarily free herself. However, 

Defendant regained his hold and pushed the victim down the stairs. Thereafter Defendant raped the 

victim, instructed her to shower and raped her again. When Defendant exited the room, the victim 

contacted her daughter and requested her to contact the police. 
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5. 	Around 2:15 p.m., LVMPD detained Defendant at in the 900 block of Sierra Vista and 

after a positive identification by the victim, he was arrested and transported to the Clark County 

Detention Center. 

II 

CONCLUSIONS OF LAW 

	

6. 	Defendant, for the first time in his collateral attack, challenges the length of time he 

was incarcerated before he was brought before a magistrate. Specifically, after remaining silent on 

the issue in appealing from two judgments of conviction, Defendant now alleges that he was 

incarcerated some 210 hours before his initial arraignment, and that no probable cause determination 

was made. Defendant did not preserve this issue below or raise it in his direct appeal and as such, 

it has been waived. NRS 34.810(1) provides in part: 

The court shall dismiss a petition if the court 
determines that: 

(b) The petitioner's conviction was the result of a trial 
and the grounds for the petition could have been: 

(1) Presented to the trial court; 

(2) Raised in a direct appeal or a prior 
petition for a writ of habeas corpus or 
post-conviction relief; or 

(3) Raised in any other proceeding that 
the petitioner has taken to secure relief 
from his conviction and sentence, 
unless the court finds both cause for 
the failure to present the grounds and 
actual prejudice to the petitioner. 

NRS 34.810(3) imposes the burden upon the defendant of proving specific facts that 

demonstrate good cause for his failure to present such a claim in earlier proceedings and of showing 

actual prejudice to the defendant. Accordingly, the waiver of claims doctrine mandatos the dismissal 

of Defendant's instant claim. Kimmel v. Warden,  101 Nev. 6, 692 P.2d 1282 (1985); Bolden V.  

State, 99 Nev. 181, 659 P.2d 886 (1983). Defendant's Petition is barren as to why his allegations 

surrounding probable cause determination were not raised in either of his direct appeals. 

	

7. 	Defendant took the stand at trial and offered a defense of "consent" to the charges of 
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Sexual Assault. An excerpt from his offered testimony is as follows: 

PROSECUTOR: 	Basically, Mr. Moraga, what you are saying to 
us is you are really confirming everything 
everybody already testified to. You are just 
saying that the sex that happened between you 
and Ms. Hawk was with her consent; is that 
right? 

DEFENDANT: 	That's right. (3 ROA 550). 

8. Any issues of identification that DNA testing might hope to resolve has been rendered 

moot by offering the defense of "consent" to the sexual assault. Moreover, Defendant has waived 

this issue by (1) not preserving it below and (2) not raising the identification in his direct appeal 

pursuant to NRS 34.810. 

9. Nor was Defendant's counsel ineffective for not testing DNA evidence at the time of 

trial. In People v. Kaurish,  802 P.2d 278, 298 (Cal. 1990),' a habeas petitioner claimed 

ineffective representation because his counsel failed to independently test dried stains on 

impounded clothing. Counsel therein did not 'mow that a time limit existed for testing the 

material, such that the test results would be reliable: counsel admitted that he did not learn of the 

time limit until one year after the clothing was impounded. As such, the integrity of any future 

testing was jeopardized. The California Supreme Court refused to find any prejudice inured to 

that defendant. The Court noted that more was required than speculation that timely testing 

would have shown a favorable result: there must have been a reasonable probability that such 

evidence would be produced. Kturish, at 298. No such reasonable probability can be gleaned 

from the record herein. 

10. In his last appeal from the judgment of conviction entered on remand, Defendant 

specifically challenged the validity of his habitual criminal status. The Nevada Supreme Court 

specifically denied his contentions and in a Order Dismissing Appeal, affirmed the District Court's 

conclusion that Defendant was a habitual criminal and the State had met its burden beyond a 

reasonable doubt. As such, that Order becomes the law of the case and forecloses Defendant's 

successive attempt at relief on this issue. Nall v. _State,  91 Nev. 314, 535 Pid 797 (1973). 

cerr denied, ICauristry. California,  502 U.S. 837, 112 S.Ct. 121 (1990). 
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be, and it is, hereby denied. 

DATED this 	day of August, 1996. 

STEWART L. BELL 
DISTRICT ATTORNEY 
Nevada Bar #000477 
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Defendant duplicates his complaints surrounding his adjudication as a habitual criminal. The Supreme 

Court confirmed that adjudication and, therefore, the Supreme Court's ruling, issued on Defendant's 

direct appeal, became the law of this case and forecloses Defendant's ability to revive this claim. 

11. The United States Supreme Court has clearly established the appropriate test for 

determining whether a defendant received constitutionally defective counsel. A defendant's burden 

is two-fold. First, a convicted defendant must show that his counsel's performance was objectively 

deficient such that counsel was not functioning as the 'counsel' envisioned by Sixth Amendment 

guarantees. Second, the defendant must show that the deficient performance prejudiced the defendant 

in a way that effectively deprived him of a fair trial. Strickland v. Washington, 466 U.S. 668, 687, 

104 S.Ct. 2052, 2064 (1984). Defendant is unable to show any prejudice inured by his assertion that 

his trial counsel should have moved to suppress a key that was found as the result of a warrantless 

search. Defendant cannot show that the outcome of his trial would have been different with the 

suppression of the house key. 

CONCLUSION  

Based on the forgoing Findings of Fact and Conclusions of Law, Defendant's Petition for Writ 

of Habeas Corpus (Post-Conviction) is DENIED. 

ORDER 

THEREFORE, IT IS HEREBY ORDERED that the Petition for Post-Conviction Relief shall 

BY  itCe  
VI KI J. MO 

4 
 OE 

Deputy District Attorney 
Nevada Bar #003776 
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CLERK 
DISTRICT COURT 

CLARK COUNTY, NEVADA 

-VS- 

ROY D. MORAGA, 
#938554 

ORMAI, 
ORDR 
STEWART L. BELL 
DISTRICT ATTORNEY 
Nevada Bar #000477 
200 S. Third Street 
Las Vegas, Nevada 89155 
(702) 455-4711 
Attorney for Plaintiff 

THE STATE OF NEVADA, 

Plaintiff, 

Case No. C92174 
Dept No. -44:11.1- 
Docket 

Defendant. 

ORDER DENYING DEFENDANT'S PRO PER MOTION TO STRIKE 

DATE OF HEARING: 08/18/98 
TIME OF HEARING: 9:00 A.M. 

THIS MA1 -1ER having come on for hearing before the above entitled Court on the 18th 

day of August, 1998, the Defendant not being present, represented in proper person, the Plaintiff 

being represented by STEWART L. BELL, District Attorney, through LISA LUZAICH, Deputy 

District Attorney, and the Court having heard the arguments of counsel and good cause 

appearing therefor, 

// 

// 

// 

// 

// 

// 
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BY 1.0411111..gl■ P :40) 
LI A fet AICH 
Depu D strict Attorney 
Neva* a 1! ar #005056 
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28 

IT IS HEREBY ORDERED that the Defendant's Motion to Strike, shall be, and it is 

hereby DENIED. 

DATED this  -11-4-   day of August, 1998. 

-2- 

4010  

Or:4  
STRICT JUDG 

STEWART L. BELL 
DISTRICT ATTORNEY 
Nevada Bar #000477 

gnu 

P: WPDOCS ORDRIFORDR1909190921741.WPD 
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DISTRICT COURT 

CLARK COUNTY, Immo. 
FILED 
n 	it Is 

CLERK ) 
Petitioner, 	) 

) 
vs. 	 ) 	CASE NO. C (R. 1 7 41  

) 

,3i&i o/c A/e46e,A  . 	 ) DEPT. NO. AmmagmE.,A3  
) 

Resoondent. 	) 	DOCKET NO. 

DESIGNATION OF RECORD ON APPEAL 

COMES NOW,  PC y D. Mes) EA A 	, P•titioner/Appellant 

in the above entitled matter and designates the following as the 

Record on Appeal. 

Each and every Document, Return, Pleading and Paper 

heretofore filed with the Clerk of the Court in Case Number 

=M on...1•111•1•• 

17 41  Department Number V ztz  , on Docket Number 

DATED this 157%  day of Seeemier  199 . 

-2- 

r, 
(1) un 
on 

P 

/1/ 

'2*-1.1211Z(.14/  
Petitaxiser/Appellant 
Ely State Prison 

211 	 P.O. SOX 1969 
Ely, Nevada 89301 

22 

::1 /// 
rir 

, 
/// 
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CERTIFICATE OF SERVICE 

Re77 1J4 	01246  hereby certify that I am the 

1 

2 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

Petitioner/Appellant in tne above entitled matter, and that on the 

1544  day of 3 i..k."flie t4  1998, I served a true and correct copy of 
the foregoing NOTICE OF APPEAL and DESIGNATION OF RECORD ON APPEAL 

by mailing same to: 

Nevada State Supreme Court 
Supreme Court Building 
Capitol Complex 
Carson City NV 89710 

Clerk, of the District Court 
Eighth Judicial District Court 
200 South Third Street 
Las Vegas NV 89101 

District Attorneys' Office 
Clark County Courthouse 
200 South Third Street 
Las Vegas NV 89101 

-3- 
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.11■1•1■1•101MIND. 

ln 

CD 

/ 

1 

2 

3 

4 

5 

g 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

r23 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

* * 	* * 

go-i D. /40/i/e)5A  , 	 ) 

) 

Petitioner, 	) 
) 

vs. 	 ) 	CASE NO. 
) 

$t,if 	F JJeVACL4 	 ) DEPT. NO. 
) 

	Respondent. 	) 	DOCKET NO. 

NOTICE OF APPEAL  

Notice is hereby given that, ife,./ a /447e041J4  

Petitioner in the above entitled action, hereby appeals to the 

Supreme 	Court 	of 	Nevada 	from 	tile 	Order 

MeyhOlo 7; .3 ft -  Ke 	em d 
the  )81h  day of Auavest 	, 199g. 

DATED this  157A  day of SL:ee,t4dr,  199r. 

3034(a.  
Petitioner/Appellant 
Ely State Prison 
P.O. BOX 1989 
Ely, Nevada 89301 

/ / / 

/ / / 

• 

, entered in this action on 

1111 

-1- 
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Case No. C92174 

Department IV (C) 

) 

) 
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) 

ORIGINAL 
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District Court 

Clark, County, Nevada 

	

SEP 28 2 46 	'98 

(4, r 	k 

THE STATE OF NEVADA, 

Plaintiff, 

VS. 

ROY D. MORAGA, 

Defendant(s), 

CASE APPEAL STATEMENT 

1. Appellant(s): ROY D. MORAGA 

2. Judge: DON P. CHAIREZ 

3. All Parties, District Court: 

Plaintiff, THE STATE OF NEVADA 

Defendant(s), ROY D. MORAGA 

4. All Parties, Appeal: 

Appellant(s), ROY D. MORAGA 

/cat 
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15 

16 
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25 

26 

27 

28 

Respondent, THE STATE OF NEVADA 

5. Appellate Counsel: Proper Person, ROY D. MORAGA, P.O. BOX 1989, ELY 

STATE PRISON, ELY, NEVADA 89301, Appellant 

THE STATE OF NEVADA, Stewart L. Bell, District 

Attorney, 200 South Third Street, Las Vegas, Nevada 89155 (702) 455-4711, Counsel for 

Respondent 

6. District Court, APPOINTED 

7. On Appeal, N/A 

8. Forrna Pauperis: N/A 

9. Date Commenced in District Court: 12/28/89 

DATED thisday of September, 1998. 

LORETTA BOWMAN 
CLARK COUNTY CLERK 

ALAN CASTLE 
DEPUTY CLERK 
200 South Third Street 
PO Box 551601 
Las Vegas, Nevada 89155-1601 
(702) 455-4409 
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IN THE SUPREME COURT OF THE STATE OF NEVADA FILED 

LAC6 
1 	I 

1 	.a 

• 
ROY D. lvIORAGA, 
Appellant, 
vs. 
THE STATE OF NEVADA, 
Respondent. 

An 30 	3G PM 99 
3309e 

; 

District Court Case No. C92174 

çIJEPJçSERTIF1CATE  

STATE OF NEVADA, ss. 

Janette M. Bloom, the duly appointed and qualified Clerk of the Supreme Court of the 
State of Nevada, do hereby certify that the following is a full, true and correct copy of the 
Judgment In this matter. 

JUpGMENT 

The court being fully advised in the premises and the law, it is now ordered, adjudged and 
decreed as follows: "ORDER this appeal dismissed." 

Judgment, as quoted above, entered this 2nd day of March, 1999. 

IN WITNESS WHEREOF, I have subscribed my name 
and effaced the seal of the Supreme Court at my Office 
In Carson City, Nevada, this 30th day of March, 1999, 

Janette M. Bloom, Supreme Court Clerk 

By: 

Chiki Deputy Cliirk  
_ _qJ 

Jw 
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FILED 

No. 33099 

MAR 02 Ill) 

ROY O. MORAGA, 

Appellant, 

vs. 

THE STATE OF NEVADA, 

Respondent. 

J . 

J. 

• 	• 
IN THE SUPREME COURT OF THE STATE OF NEVADA 

ORDER DISMISSING APPEAL 

This is a proper person appeal from an order of the 

district court denying appellant's motion to strike. Appellant 

filed a motion to correct an illegal sentence in the district 

Court. The state flied an opposition, and the district court 

denied the motion. Appellant then filed a motion to strike the 

state's opposition. The district court denied the motion to 

strike, and this appeal followed. 

our review of this appeal reveals a jurisdictional 

defect. The right to appeal is statutory; where no statute or 

court rule provides for an appeal, no right to appeal exists. 

Castillo v. State, 106 Nev. 349, 392 P.2d 1133 (1440). No 

statute or court rule provides for an appeal from an order 

denying a motion to strike. Accordingly, we conclude that we 

lack jurisdiction to consider this appeal, and we 

ORDER this appeal dismi3sed. 1  

)7/644**1  
Maupin 

Agoati 

Becker 

cc:cc: Hon. Lee A. Gates, District Judge 
Hon. Frankle Sue Del Papa, Attorney General 
Ron. Stewart L. Bell, District Attorney 
Roy D. Moraga 
Shirley Parraguirre, Clerk 

We have considered all proper person documents filed or 
received in this matter, and we conclude that the relief 
requested is not warranted. 

fOr.ft 
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.1, 

REMITTITUR 

No. 33099 ROY D. MORAGA, 
Appellant 
vs. 
THE STATE OF NEVADA, 
Respondent. 

District Court Case No. C92174 

• 	• 
IN THE SUPREME COURT OF THE STATE OF NEVADA 

TO: Honorable Shirley Parraguirre, Clark County Clerk 

Pursuant to the rules of this court, enclosed are the following: 

Certified copy of Judgment and copy of Order. 

Receipt for Remittitur. 

DATE; March 30,1999 

cc: Hon. Lee A Gates, District Judge 
Hon. Frankle Sue Del Papa, Attorney General 
lion. Stewart L. Bell, District Attorney 
Roy D. Moraga 

RECEIPT FOR REM/TTITUR 

Received of Janette M. Bloom, Clerk of the Supreme Court of the State of Nevada, the 
APR 1 5 1999 REMITT1TUR issued in the above-entitled cause, on 	  

County Clerk 

Janette Bloom, Clerk of Court 

By: ctoef DermARNAlverisit  
Chief Deputy Clerk 



• 	• 
IN THE SUPREME COURT OF THE frOpriNEVADA 

ROY MORAGA, 
Appellant, 
vs. 
THE STATE OF NEVADA, 
Respondent. 

1 1 35 HI '55No. 29321 

District Court Case No. C92174 

CLERK'S CERTIFICATE 

STATE OF NEVADA, ss. 

I, Janette M. Bloom, the duly appointed and qualified Clerk of the Supreme Court of the 
State of Nevada, do hereby certify that the following is a full, true and correct copy of the 
Judgment in this matter. 

ADGMENT 

The court being fully advised in the premises and the law, it is now ordered, adjudged and 
decreed as follows: °ORDER these appeals dismissed,° 

Judgment, as quoted above, entered this 20th clay of April, 1999. 

IN WTNESS WHEREOF. I have subscribed my name 
and affixed the seal of the Supreme Court at my Office 
%Carson City, Nevada, this 18th day of May, 1999. 

Janette M. Bloom, Supreme Court Clerk 

By: 

iw 
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ROY MORAGA, 

Appellant, 

VS, 

No. 29321 

FILED 

1141EFCLERI IEFOEPV1V 

APR 201999 

Fre;filiall117  
THE STATE OF NEVADA, 

Respondent. 

ROY O. MORAGA, 

Appellant, 

vs. 

THE STATE OF NEVADA, 

Respondent. 

No. 32542 

• 
IN THE SUPREME COURT OF THE STATE OF NEVADA 

ORDER DISMISSING APPEALS 

Docket No. 29321 is an appeal from a district court 

order denying appellant's post-conviction petition for a Writ of 

habeas corpus. Docket No. 32542 is a proper person appeal from 

a district court order denying appellant's motion to modify or 

correct an illegal aentence. We elect to consolidate these 

appeals for disposition. NRAP 3(b). 

On July 7, 1990, the district court convicted 

appellant, pursuant to a jury verdict, of two counts of burglary 

and two counts of sexual assault. The court sentenced appellant 

to life without the possibility of parole. On direct appeal, 

this court upheld appellant's conviction but remanded to the 

district court for resentencing on the ground that the district 

court had failed to sentence appellant for each of the four 

primary offenses. Moraga v. State, Docket No 21488 (Order of 

Remand, August 27, 1991). 

After resentencing, the district court entered an 

amended judgment of conviction. The court sentenced appellant 

to two consecutive ten-year terms for the burglary offenses and 

'This court noted: 	"Although the district court has 
discretion to dismiss a count of habitual criminality, see NRS 
207.010(4), the district court does not have discretion to 
impose but one sentence for multiple primary offenses." 
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• 	• 
a consecutive term of life with the possibility of parole for 

one of the counts of sexual assault. The court also adjudicated 

appellant as a habitual criminal, sentencing him to a 

consecutive term of life without the possibility of Parole for 

the second count of sexual assault. This court dismissed 

appellant's appeal from the amended judgment of conviction. 2  

Moraga v. state, Docket No. 22901 (Order Dismissing Appeal, 

October 4, 1995). 

On February 20, 1996, appellant filed a proper person 

post-conviction petition for a writ of habeas corpus in the 

district court. Appellant subsequently obtained counsel to 

represent him, and counsel filed supplemental documents in 

support of appellant's petition. The state opposed appellant's 

petition, and the district court denied the petition. 

Appellant's subsequent appeal is docketed in this court as 

Docket No. 29322. 

On April 30, 1998, appellant filed a proper person 

motion to modify or correct an illegal sentence in the district 

court. The state opposed appellant's motion. The district 

court summarily denied the motion. 	Appellant's subsequent 

appeal is docketed in this court as Docket No. 32542. 

Appellant's Habeas Corpus Petition  

Appellant claims that the district court should have 

held an evidentiary hearing on several claims that he presented 

in his habeas corpus petition. See Hargrove v. State, 100 Nev. 

498, 686 P.2d 222 (1984) (stating that a defendant pursuing 

post-conviction relief is entitled to an evidentiary hearing if 

he or she alleges a claim supported by sufficient factual 

allegations that, if true, would entitle the defendant to 

relief). We disagree. We will address each of appellant's 

claims in turn. 

20n September 29, 1953, the district court entered a second 
amended judgment of conviction granting appellant 180 days 
credit for time served. 

2 

954 



• 	• 
First, appellant claims that he was not taken before a 

magistrate for a timely probable cause determination after his 

arrest. See NRS 171.178; Powell v. State, 113 Nev. 41, 930 P.2d 

1123 (1997). We conclude that the district court properly 

rejected appellant's claim because appellant failed to allege 

sufficient facts to support a showing of prejudice or cause for 

his failure to previously raise this claim. See NRS 

34.810(11(h), (3); see also Strickland v. Washington, 466 (.1.S. 

668 (1984); OWell, 113 Nev. 41, 930 P.2d 1123; Huebner v. 

State, 103 Nev. 29, 731 P.2d 1330 (1987). 

Next, 	appellant claims that his counsel was 

ineffective for falling to object to certified copies of prior 

convictions that were introduced by the state in seeking 

appellant's adjudication as a habitual criminal. In his 

petition, appellant explained that inconsistencies in these 

documents revealed that the prior convictions did not all 

pertain to the same individual. 

We agree with the state that this claim is effectively 

precluded by the doctrine of the law of the case. See Hall v. 

Stete, 91 Nev. 314, 535 P.2d 797 (1975). On appeal from the 

amended judgment of conviction, appellant pointed out that two 

of the prior convictions named "Roy Daniels Moragas and the 

third listed "Roy Daniel moraga," Appellant claimed that all of 

the prior convictions might not apply to him. This court noted 

that appellant's counsel had failed to make an appropriate 

objection, but this court further concluded: "[Me state 

adequately proved that appellant received the thtee prior 

convictions. The prior convictions presented by the state de 

not, on their face, 'raise a presumption of constitutional 

infirmity,' and the district court was entitled to use these 

convictions for sentence enhancement purposes." Hi:Iraqi' V. 

State, Docket No. 22901 (Order Dismissing Appeal, October 4, 

1995) (citations omitted). 

Appellant further claims that his counsel was 

ineffective for failing to file a motion to suppress the 

3 
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• 	0 
evidence of the victim's apartment key, which was seized from 

appellant. Appellant failed to support this claim with 

sufficient factual allegations that demonstrate that police 

obtained the key as a result of an illegal search or seizure. 

See Hargrove v. State, 100 Nev. 498, 686 P.2d 222 (1984). 

Additionally, appellant's counsel in the district court and on 

appeal has failed to articulate any valid basis for suppression 

of the evidence. Finally, even assuming that counsel would have 

been successful in a motion to suppress the key, we do not 

perceive any prejudice to appellant in light of the persuasive 

evidence of his guilt. See Strickland v. Washington, 466 U.S. 

668 (1984). Accordingly, appellant was not entitled to an 

evidentiary hearing on this claim nor is he entitled to relief 

as a matter of law, which he also requests. 

Appellant also claims that his counsel did not 

interview witnesses to prepare for trial. Appellant claims that 

if counsel had done so, he would have uncovered evidence to show 

that appellant had been seen 'making out" with the victim when 

they first met and that appellant was incapable of sexual 

intercourse while intoxicated. Appellant failed, however, to 

name the witnesses who would have allegedly supported these 

allegations. Thus, we conclude that appellant failed to support 

his claim with sufficient supporting factual allegations to 

warrant an evidentiary hearing. See Hargrove v. State, 100 Nev. 

498, 686 P.2d 222 (1984), 

Next, appellant claims that his counsel did not 

properly prepare him for questioning .at the trial. Appellant 

complains that he "did not understand sex to necessarily include 

penile penetration and therefore he answered questions 

inappropriately" and that he "did not understand when questioned 

whether he would have sex with a woman without her permission 

and therefore answered the question as to admit the commission 

of the crime charged erroneously." After reviewing appellant'a 

trial testimony, we conclude that appellant's claims are devoid 

of merit. Appellant's testimony demonstrated that he understood 

4 
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• 
the Meaning of "See and that he admitted to having consensual 

sexual intercourse with the victim. 

Appellant next claims that his counsel failed to 

request testing of blood and Semen samples to ascertain whether 

appellant had sexual intercourse with the victim. We perceive 

no prejudice to appellant, even assuming that counsel acted 

unreasonably in failing to obtain testing of the samples. See 

Strickland v. Washington, 466 U.S. 668 (19841. 

Finally, appellant claims that the reasonable doubt 

instruction in this case, which was based on the former version 

NRS 175.211, was constitutionally deficient. See 1967 Nev 

Stat., ch. 523, S 194, at 1427-28. Appellant acXnowledges that 

he failed to raise this claim below. Nevertheless, appellant 

claims that the error is of constitutional magnitude, and he 

requests this court to consider it. We decline to consider 

appellant's claim because of his failure to raise it below and 

the absence of plain constitutional error. See Ramirez v. 

Hatcher, 136 F.3d 1209 (9th Cir. 1998), cert. denied, 129 S.Ct. 

415 (1998); Davis v. State, 107 Nev. 600, 606, 817 P,2d 1169, 

1173 (1991). 

Appellant's Motion to Correct or Modify an Illegal Sentence 

The district court has authority to grant a motion to 

correct an illegal sentence or a motion to modify a sentence 

only if the sentencing court misapprehended a material fact 

about the defendant's criminal record that worked to the 

defendant's extreme detriment or if the defendant's sentence is 

facially illegal. See Edwards v. State, 112 Nev. 704, 707-08, 

918 P.2d 321, 323-24 (1996). A sentence is facially illegal if 

the sentence exceeds the statutory maximum or if the sentencing 

court otherwise lacked jurisdiction to impose the sentence. Id. 

at 708, 918 P.2d at 324. 

In his motion, appellant argued, pursuant to Clark v. 

State, 109 Nev. 426, 851 P.2d 426 (1993), that he was improperly 

adjudicated as a habitual criminal. Appellant specifically 

alleged that the record did not reflect that the district court 

5 
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• 	• 
was aware that it had discretion not to adjudicate appellant as 

a habitual criminal after the state produced proof of 

appellant's prior convictions. 

we conclude that the district court did not err in 

denying appellant's motion because his claim fell outside the 

very narrow scope of issues cognizable in a motion to correct an 

illegal sentence or a motion to modify a sentence. There is 

nothing in the record to suggest that the sentencing court 

relied on misinformation about appellant's criminal record or 

that the court lacked jurisdiction to impose the sentences in 

the instant case. As noted above, the state produced proper 

proof of appellant's prior convictions before the court 

adjudicated appellant as a habitual criminal. Further, 

appellant's sentences were within statutory limits. 

Conclusion 

Having reviewed the records on appeal and for the 

reasons set forth above, we conclude that appellant is not 

entitled to relief in these matters. Accordingly, we 

ORDER these appeals dismissed. 3  

)714014411.  
Maupin 

J . 

J . 

J. 
ecker 

cc: Hon. Jack Lehman, District Judge 
Hon. Lee A. Gates, District Judge 
Attorney General 
Clark County District Attorney 
State Public Defender 
Roy D. Moraga 
Clark County Clerk 

3We have considered all proper person documents filed or 
received in these matters, and we .conclude that the relief 
requested is not warranted. Further, we conclude that briefing 
and oral argument are unwarranted in appellant's proper person 
appeal. See Luckett v. Warden, 91 Nev. 681, 682, 541 P.2d 910, 
911 (1975T7—cert. denied, 423 U.S. 1077 (1976). 

6 
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IN THE SUPREME COURT OF THE STATE OF NEVADA 

ROY MORAGA, 
Appellant, 
vs. 
THE STATE OF NEVADA, 
Respondent. 

No. 29321 

District Court Case No. C92174 

REMITTITUR 

TO: Honorable Shirley Parraguirre, Clark County Clerk 

Pursuant to the rules of this court, enclosed are the following: 

Certified copy of Judgment and copy of Order. 

Receipt for Remittitur. 

DATE: May 18, 1999 

Janette Bloom, Clerk of Court 

hief Deputy Clerk 

cc: Hon. Jack Lehman, District Judge 
Attorney General 
Clark County District Attorney 
State Public Defender 

RECEIPT FOR REMITTMJR 

Received of Janette M. Bloom, Clerk of the Supreme Court of the State of Nevada, the 

REMITTITUR issued in the above-entitled cause, on  MAY 2 7 1999  

NONETA CALD WELL 

County Clerk 

By 



ROY D. MORAGA, 
Appellant. 
vs. 
THE STATE OF NEVADA, 
Respondent. 

JI.H I 	I 3S 	199  No. 32542 

4 :  

IN THE SUPREME COURT OF THE tretek,EJCip)NEVADA 

District Court Case No. C92174 

CLERK'S CERTIFICATE 

STATE OF NEVADA, as. 

I. Janette M. Bloom, the duly appointed and qualified Clerk of the Supreme Court of the 
State of Nevada, do hereby certify that the following is a full, true and correct copy of the 
Judgment in this matter. 

JUDGMENT 

The court being fully advised in the premises and the law, it is now ordered, adjudged and 
decreed as follows: "ORDER these appeals dismissed." 

Judgment, as quoted above, entered this 20th day of April, 1999. 

IN wrrNEss WHEREOF, I have subscribed my name 
and affixed the seal of the Supreme Court at my Office 
in Carson City, Nevada, thls 18th day of May, 1999. 

Janette M. 131oom, Supreme Court Clerk 

By: 	 a  

CIIPI Deputy Clerk 

ICE431 

iw 
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BY 

ROY MORAGA, 

Appellant, 

Vs. 

THE STATE OF NEVADA, 

Respondent. 

ROY D. MORAGA, 

Appellant, 

vs. 

THC STATE OF NEVADA, 

Respondent. 

No. 29321 

FILED 
APR 20 1999 
JAMIE 11 ALCOA 
RK 	PFIEME 

IE DE YCLERK  
No. 32542 

IN THE SUPREME COURT OF THE STATE OF NEVADA 

ORDER DISMISSING APPEALS 

Dotket No. 29321 is an appeal from a district court 

order denying appellant's post-conviction petition for a writ of 

habeas corpus. Docket No. 32542 is a proper person appeal from 

a district court order denying appellant's motion to modify or 

correct an illegal sentence. We elect to consolidate these 

appeals for disposition. NRAP 3(b). 

On July 7, 1990, the district court convicted 

appellant, pursuant to a jury verdict, of two counts of burglary 

and two counts of sexual assault. The court sentenced appellant 

to life without the possibility of parole. On direct appeal, 

this court upheld appellant's conviction but remanded to the 

district court for resentencing on the ground that the district 

court had failed to sentence appellant for each of the four 

primary offenses.' Moraga v. State, Docket No. 21488 (Order of 

Remand, August 27, 1991). 

After resentencing, the district court entered an 

amended judgment of conviction. The court sentenced appellant 

to two consecutive ten-year terms for the burglary offenses and 

'This court noted: 	"Although the district court has 
discretion to dismiss a count of habitual criminality, see NRS 
207.010(4), the district court does not have discreira to 
impose but one sentence for multiple primary offenses." 
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• 	• 
a consecutive term of life with the possibility of parole for 

one of the counts of sexual assault. The court also adjudicated 

appellant as a habitual criminal, sentencing him to a 

consecutive 

the second 

appellant's 

term of life without the possibility Of parole for 

count of sexual assault. 	This court dismissed 

appeal from the amended judgment of conviction. 2  

Koraga v. State, Docket No. 22901 (Order Dismissing Appeal, 

October 4, 1995). 

On February 20, 1996, appellant filed a proper person 

post-conviction petition for a writ of habeas corpus in the 

district court. Appellant subsequently obtained counsel to 

represent him, and counsel filed supplemental documents in 

support of appellant's petition. The state opposed appellant's 

petition, and the district court denied the petition. 

Appellant's subsequent appeal is docketed in this court as 

Docket Mo. 29321. 

On April 30, 1998, appellant filed a proper person 

motion to modify or correct an illegal sentence in the district 

court. The state opposed appellant's motion. The district 

court summarily denied the motion. 	Appellant's subsequent 

appeal is docketed in this court as Docket No. 32542. 

Appellant's Habeas Corpus Petition  

Appellant claims that the district court should have 

held an evidentiary hearing on several claims that he presented 

in his habeas corpus petition. See Hargrove v. State, 100 Nev. 

498, 686 P.2d 222 (1984) (stating that a defendant pursuing 

he 

post-conviction relief 

or she alleges a 

allegations that, if 

is entitled to an evidentiary hearing if 

claim supported by sufficient factual 

true, would entitle the defendant to 

relief). 	We disagree. 	We will address each of appellant's 

claims in turn. 

On September 29, 1993, the district court entered a second 
amended judgment of conviction granting appellant 180 days 
credit for time served. 

2 
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• 
First, appellant claims that he was not taken before a 

magistrate for a timely probable cause determination after his 

arrest. See NRS 171.178; Powell v. State, 113 Nev_ 41, 930 P.2d 

1123 (1997). We conclude that the district court properly 

rejected appellant's claim because appellant failed to allege 

sufficient facts to support a showing of prejudice or cause for 

his failure to previously raise this claim. See NRS 

34.810(1)(b), (3); sea also Strickland v. Washington, 466 U.S. 

668 (1984); Powell,  113 Nev. 41, 930 P.2d 1123; Huebner v. 

State, 103 Nev. 29, 731 P.2d 1330 (1987). 

Next, 	appellant claims that his counsel was 

ineffective for failing to object to certified copies of prior 

convictions that were introduced by the state in seeking 

appellant's adjudication as a habitual criminal. In his 

petition, appellant explained that inconsistencies in these 

documents revealed that the prior convictions did not all 

pertain to the same individual. 

We agree with the state that this claim is effectively 

precluded by the doctrine of the law of the case. See Nall v. 

State, 91 Nev. 314, 535 P.2d 797 (1975). On appeal from the 

amended judgment of conviction, appellant pointed out that two 

of the prior convictions named 'Roy Daniels Moraga" and the 

third listed "Roy Daniel Moraga." Appellant claimed that all of 

the prior convictions might not apply to him. This court noted 

that appellant's counsel had failed to make an appropriate 

objection, but this court further concluded: "(T]he state 

adequately proved that appellant received the three prior 

convictions. The prior convictions presented by the state do 

not, on their face, 'raise a presumption of constitutional 

infirmity,' and the district court was entitled to use these 

convictions for sentence enhancement purposes." Moraga v. 

State, Docket No. 22901 (Order Dismissing Appeal, October 4, 

1995) (citations omitted). 

Appellant further claims that his counsel was 

ineffective for failing to file a motion to suppress the 
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• 	• 
evidence of the victim's apartment key, which was seized from 

appellant. Appellant failed to support this claim with 

sufficient factual allegations that demonstrate that police 

obtained the key as a result of an illegal search or seizure. 

See Hargrove v. State, 100 Nev. 498, 686 P.2d 222 (1984). 

Additionally, appellant's counsel in the district court and on 

appeal has failed to articulate any valid basis for suppression 

of the evidence. Finally, even assuming that counsel would have 

been successful in a motion to suppress the key, we do not 

perceive any prejudice to appellant in light of the persuasive 

evidence of his guilt. See Strickland v. Washington, 466 U.S. 

668 (1984). Accordingly, appellant was not entitled to an 

evidentiary hearing on this claim nor is he entitled to relief 

as a matter of law, which he also requests. 

Appellant also claims that his counsel did not 

interview witnesses to prepare for trial. Appellant claims that 

if counsel had done so, he would have uncovered evidence to show 

that appellant had been seen "making out" with the victim when 

they first met and that appellant was incapable of sexual 

intercourse while intoxicated. Appellant failed, however, to 

name the witnesses who would have allegedly supported these 

allegations. Thus, we conclude that appellant failed to support 

his claim with sufficient supporting factual allegations to 

warrant an evidentiary hearing, See Hargrove v. State, 100 Nev. 

498, 686 P.2d 222 (1984). 

Next, appellant claims that his counsel did not 

properly prepare him for questioning at the trial. Appellant 

complains that he "did not understand sex to necessarily include 

penile penetration and therefore he answered questions 

inappropriately" and that he "did not understand when questioned 

whether he would have sex with a woman without her permission 

and therefore answered the question as to admit the commission 

of the crime charged erroneously." After reviewing appellant's 

trial testimony, we conclude that appellant's claims are devoid 

of merit. Appellant's testimony demonstrated that he understood 

4 
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the meaning of "sex" and that he admitted to having consensual 

sexual intercourse with the victim. 

Appellant next claims that his counsel failed to 

request testing of blood and semen samples to ascertain whether 

appellant had sexual intercourse with the victim. We perceive 

no prejudice to appellant, even assuming that counsel acted 

unreasonably in failing to obtain testing of the samples. See 

Strickland v. Washington, 466 U.S. 669 (1984). 

Finally, appellant claims that the reasonable doubt 

instruction in this case, which was based on the former version 

NS 175.211, was constitutionally deficient. See 1967 Nev. 

Stat., ch. 523, S 194, at 1427-28. Appellant acknowledges that 

he failed to raise this claim below. Nevertheless, appellant 

claims that the error is of constitutional magnitude, and he 

requests this court to consider it. We decline to consider 

appellant's claim because of his failure to raise it below and 

the absence of plain constitutional error. See Ramirez V. 

Hatcher, 136 F.3d 1209 (9th Cir. 1998), cert. denied, 119 S.Ct. 

415 (1998); Davis v. State, 107 Nev. 600, 606, 817 P.2d 1169, 

1173 (1991). 

Appellant's Motion to Correct or Modify  an Illegal Sentence 

The district court has authority to grant a motion to 

correct an illegal sentence or a motion to modify a sentence 

only if the sentencing court misapprehended a material fact 

about the defendant's criminal record that worked to the 

defendant's extreme detriment or J.' the defendant's sentence is 

facially illegal. See Edwards v. State, 112 Nev. 704, 707-06, 

918 P.2d 321, 323-24 (1996). A sentence is facially illegal if 

the sentence exceeds the statutory maximum or if the sentencing 

court otherwise lacked jurisdiction to impose the sentence. Id. 

at 708, 918 P.2d at 324. 

In his motion, appellant argued, pursuant to Clark v. 

State, 109 Nev. 426, 851 P.2d 426 (1993), that he was improperly 

adjudicated as a habitual criminal. Appellant specifically 

alleged that the record did not reflect that the district court 

5 
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was aware that it had discretion not to adjudicate appellant as 

a habitual criminal after the state produced proof of 

appellant's prior convictions. 

We conclude that the district court did not err in 

denying appellant's motion because his claim fell outside the 

very narrow scope of issues cogni2abla in a motion to correct an 

illegal sentence ox a motion to modify a sentence. There 

nothing in the record to suggest that the sentencing court 

relied on misinormation about appellant's criminal record or 

that the court lacked jurisdiction to impose the sentences in 

the instant case. As noted above, the state produced proper 

proof of appellant's prior convictions before the court 

adjudicated appellant as a habitual criminal. Further, 

appellant's sentences were within statutory limits. 

Conclusion 

Having reviewed the records on appeal and for the 

reasons set forth above, we conclude that appellant is not 

entitled to relief in these matters. Accordingly, we 

ORDER these appeals dismissed. 3  

J. 
Naupin 

er  

A—Clost - 

ecker 

cc; Ron. Jack Lehman, District Judge 
Hon. Lee A. Gates, District Judge 
Attorney General 
Clark County District Attorney 
State Public Defender 
Roy D. Moraga 
Clark County Clerk 

We have considered all proper person documents filed or 
received in these matters, and we conclude that the relief 
requested is not warranted. Further, we conclude that briefing 
and oral argument are unwarranted in appellant's proper person 
appeal. See Lockett v. Warden, 91 Nev. 681, 682, 541 P.2d 910, 
911 (1975), cart, denied, 423 U.S. 1077 (1976). 
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DATE: May 18, 1999 

Janette Bloom, Clerk of Court 

By 

S 	 o 
IN THE SUPREME COURT OF THE STATE OF NEVADA 

ROY D. MORAGA, 
Appellant, 
vs. 
THE STATE OF NEVADA, 
Respondent. 

No. 32642 

District Court Case No. C92174 

REMITTITUR 

TO: Honorable Shirley Parraguirre, Clark County Clerk 

Pursuant to the rules of this court, enclosed are the following: 

Certified copy of Judgment and copy of Order. 

Receipt for Remittitur. 

cc: 	Hon. Lee A. Gates, District Judge 
Attorney General 
Clark County District Attorney 
Roy D. Moraga 

RECEIPT FOR REMITTrTUR 

Received of Janette M. Bloom, Clerk of the Supreme Court of the State of Nevada, the 

REMITTITUR issued in the above-entitled cause, on  MAY 2 7 199 9  
NORRETA CALDWELL 

1:6atii 	County Clerk 
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28 

PLAINTIFF, 

) 
) 	CASE NO. 
) 	' 

Vs. 

Aar ..../4111,011 
Ins irt tiona 	ic=r'. Signature and Title 
Sourern Desert Co, eitional Center 
Post Office Box 20: 
Indian Springs, Nevada 89070 

Ala 
REVD III SER'02A1111 

FILED 

JUSTICE COURT, LAS VEGAS TOWNSHIP 
FEB 25 	11 AN '02 

CLARK COUNTY, NEVADA 

:Nee, 

CLERK 
R oy 	 /15A 

Cyt-)--C1 
-T7e,pf 

DEFENDANT, 

CERTIFICATE OF INMATE'S 
INSTITUTIONAL ACCOUNT 

I, The Undersigned, hereby certify that the Plaintiff, 

27/ /2-1,0R.VEA  

balance of 8.X7 	, and a non-accessible savings account 

, NDOP NO. 3/5 453-  y  , has an accessible. 

balance of 	Oo  

I furthar certify that said Plaintiff owes Departmental 

charges in the amount of $  YR, 	, and that he has no securiti 

ies tohis credit according to the records of the Southern 

Desert Correctional Center, Indian Springs, Nevada where he is 

confined. 

DATED this .,f9e  daY of 	 --34Wilft  	2002 
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DATED this ///7174 	day of edgi2a.- 

,7 -e.-- , 	1 
.. ;) 	1. 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

C) 	24 
0 '1 
C -rt 
M co t25 

C) 	1  1- 	M 

A 

NOOP NO. 3/56* 	SDCC . 
Post Office Box 208 
Indian Springs, Nevada 89070 

- In Propris Persona Aintfif 

F 	eD,t 4 
FEB 25 Wfillnq 

- 

CLERK -1  

DISTRICT COURT 

CLARK COUNTY, NEVADA 

Ray 'no RAGA 
P/AiArterf, 

VS. 

	

) 	CASE NO. 9,./79 

	

) 	DEPT NO. 

	

) 	DOCKET 
) 

	

) 	MOTION FOR LEAVE TO 

	

) 	PROCEED IN FORMA PAUPER'S  
) 

	

) 	Date of Hearing:  
) 

	

_) 	Time of Hearing: 

alooloversZE4sa?Amce Co..ipAwy 

oF NevAdA 

Defe&ttwt.  

COMES NOW the Plti'ff  

in and through his proper person, pursuant to NRS 12.015, and 

respectfully moves this Honorable Court for an Order granting 

//21.725r/wo  leave to proceed in forma pauperis in the above-

entitled action without requiring the prepayment of costs or 

provisions of security for costs and official fees, and costs of 

prosecuting this action. 

This Motion is made and based upon the above referenced 

Statute, attached Affidavit of AwIloP#5,04  and the accompanying 

Certificate of Inmate's Institutional Account. 

4)  v 
,4:01   - In Propria Persona 

' 	 ' 	 • ' 
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7 
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10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

22 

22 

24 

25 

26 

• • 

AFFIDAVIT OF IN SUPPORT OF MOTION 
FOR LEAVE TO PROCEED IN FORMA PAUPRRIS 

STATE OF NEVADA ) 
) as. 

COUNTY OF CLARK ) 

1, fe,Ny /1170746,,001 	, do hereby swear under penalty 

of perjury that the assertions of this affidavit are true, that: 

1. I am the P/Ai!,,I-K.re.  in the above-entitled action. 

2. I make this affidavit in support of my motion to proceed 

in the above-entitled action without being required to prepay 

fees, costs or give security therefor. 

3. Because of my poverty, I am unable to pay the costs of 

said proceedings or to give security to cover such costs or fees. 

4. I believe that I am entitled to the relief sought in the 

action filed herein. 

5. I am unemployed and confined in prison, and have been 

unemployed since my confinement in the Nevada State Prisons. 

6. I have not received within the 

months, nor do I anticipate receiving, any money from any of the 

following sources: business; rent payments; interests or 

dividends; pensions; annuities or life insurance payments; gifts 

or inheritance; or from any other source. 

7. Other than my prison commissary account, which currently 

has the balance reflected on the attached Certificate of Inmate's 

Institutional Account, I do not own any other cash, nor do I have 

any checking or savings accounts. 

8. 1 do not own any real estate, stocks, bonds, notes, 

automobiles or other valuable property. 

Past  LR hitpahs  ( 	 ) 

28 

- 2 - 
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25 
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27 

9. I also have the following persons dependent upon me for 

However because of my poverty I at unable to provide any support. 

10. I understand that a false statement in this affidavit 

will subject me to penalties for perjury. 

Further, your affiant sayeth naught. 

NDOP 460.3/5T' 4/ 
Post Office Box 208, SDCC 
Indian Springs, Nevada 89070 

- In Propria Persona 

EXECUTED this 4/74  day of Fe",e e-rry  , AWL 

at southern Desert Correctional Center, /Indian Springs, Nevada 

under penalty of perjury pursuant to the provisions of NRS 

208.165. 

NDOP'NO. 
Post Office Box 208, SDOC 
Indian Springs, Nevada 89070 

- In Propria Persona 

- 

' 	' 	- 	.7"`' 	 r"••••••■••••••.--• 	• 	-• 
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EMPLOYERS INSURANCE COMPANY 

OF NEVADA 

A Mirtual Company 

„ 

• 

1700 W. Charleston SouleVaid, P.O. Box 26929, Laa Vegas, Nevada 89126-0929 

January 29, 2002 

Roy Moraga 
#31584 
S.d.c.c Po Box 208 
Indian Springs, NV 89070 

Rc: Injured Worker: Roy Moraga 
Claim No.: 	19900682027 
Injured: 	11/09/1989 

Dear Mr. Moraga: 

The Employers Insurance Company of Nevada is in receipt of your letter of January 
22, 2002, regarding your claim and transportation to your appointments. 

I aware that due to your current situation you are not able to arrange for 
transportation. [refer you to you my letter of November 9, 2001, in which I 
recommended that you contact the prison infirmary to have them schedule 
your appointment. They will schedule your appointment and they will make 
the appropriate arrangements for your transportation. 

As there are many steps in scheduling your appointments, due to your 
incarceration. It is easier for the prison to schedule your appointments as well 
as make the appropriate custody arrangements for your appointments. 

The Employers Insurance Company of Nevada will authorize payment for any 
medical treatment that is required, pending prior approval. 

If you have any questions, please contact our customer service center at 1-888- 
682-6671. 

Sincerely, 

Curtiss Y. Lewis 
Claims Adjuster-704/ RM 
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emPLoveRs INSURANCE COMPANY 

OF NEVADA 

A Mutual Company 

1700 W. Charleston Boulevard, P.O. Box 26929,1,as Vegas, Nevada 89126-0929 

November 9, 2001 

Roy Moraga #31584 
S.D.C.0 P.O. Box 208 
Indian Springs, NV 89070 

Re: Injured Worker: 	Roy Moraga 
Claim No.: 	19900682027 
Injured: 	 11/09/1989 

Dear Mr. Moraga: 

Thank you for your recent letter regarding which benefits you are currently entitled. Be advised 
that you are only entitled to receive medical benefits, as you are currently incarcerated. 

NRS 616C.475 Amount and duration of compensation; limitations. 

2. Except as otherwise provided in NRS 616B.185 and 616E1186, an injured employee or 
his dependents are not entitled to accrue or be paid any benefits for a temporary total 
disability during the time the injured employee is incarcerated. The injured employee or 
his dependents are entitled to receive such benefits when the injured employee is 
released from incarceration if he is certified as temporarily totally disabled by a 
physician or chiropractor. 

As it relates to your surgery as recommended by Dr. James Manning. As you are currently 
incarcerated and due to security reasons I recommend that you contact the Prison Infirmary 
and have them schedule any medical appointments that you may need, including your surgery. 
For your convenience, Dr. James Manning office is located at 701 S. Tonopah, Las Vegas and 
the phone number is 388-1008. 

Please provide a copy this letter to the Infirmary Staff, for your file and the scheduling of your 
appointment. 

If you have any questions, please contact our customer service center at 1-888-682-6671. 

Sincerely, 

Curtiss Y. Lewis 
Claims Adjuster-701/ RM 

cc: 	Western States Contracting Inc Paper Mail 
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EMPLOYERS INSURANCE COMPANY 

OF NEVADA 

A Mutual Company 

1700 W. Charleston Boulevard, P.O. Box 26929, Las Vegas, Nevada 89126-0929 

January 29, 2002 

Roy Moraga 
#31584 
S.d.c.c Po Box 208 
Indian Springs, NV 89070 

Rc: Injured Worker: Roy Itiforaga 
Claim No.: 	19900682027 
Injured: 	11/09/1989 

Dear Mr. Moraga: 

The Employers Insurance Company of Nevada is in receipt of your letter of January 
22, 2002, regarding your claim and transportation to your appointments. 

I aware that due to your current situation you are not able to arrange for 
transportation. I refer you to you my letter of November 9, 2001, in which I 
recommended that you contact the prison infirmary to have them schedule 
your appointment. They will schedule your appointment and they will make 
the appropriate arrangements for your transportation. 

As there are many steps in scheduling your appointments, due to your 
incarceration. It is easier for the prison to schedule your appointments as well 
as make the appropriate custody arrangements for your appointments. 

The Employers Insurance Company of Nevada will authorize payment for any 
medical treatment that is required, pending prior approval. 

If you have any questions, please contact our customer service center at 1-888- 
682-6671. 

Sincerely, 
;2...  

Curtiss Y. Lewis 
Claims Adjuster-704/ EM 
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EMPLOYERS INSURANCE COMPANY 

c1F NEVADA 

A Waal Company 

1700 W. Charleston Boulevard, P.O. Box 26929, Las Vegas, Nevada 89126-0929 

November 9, 2001 

Roy Moraga. #31584 
S.D.C.0 P.O. Box 208 
Indian Springs, NV 89070 

Re: Injured Worker: 	Roy Moraga 
Claim No.: 	19900682027 
Injured: 	11/09/1989 

Dear Mr. IVIoraga: 

Thank you for your recent letter regarding which benefits you are currently entitled. Be advised 
that you are only entitled to receive medical benefits, as you are currently incarcerated. 

NRS 616C.475 Amount and duration of compensation; limitations. 

2. Except as otherwise provided in NRS 616B.185 and 616B.186, an injured employee or 
his dependents are not entitled. to accrue or be paid any benefits for a temporary total 
disability during the time the injured employee is incarcerated. The injured employee or 
his dependents are entitled to receive such benefits when the injured employee is 
released from incarceration if he is certified as temporarily totally disabled by a 
physician or chiropractor. 

As it relates to your surgery as recommended by Dr. James Manning. As you are currently 
incarcerated and due to security reasons! recommend that you contact the Prison Infirmary 
and have them schedule any medical appointments that you may need, including your surgery. 
For your convenience, Dr. James Manning office is located at 701 S. Tonopah, Las Vegas and 
the phone number is 388-1008. 

Please provide a copy this letter to the Infirmary Staff, for your file and the scheduling of your 
appointment. 

If you have any questions, please contact our customer service center at 1-888-682-6671. 

Sincerely, 

Curtiss Y. Lewis 
Claims Adjuster-701/ RM 

cc: 	Western States Contracting Inc 	Paper Mail 
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L.V.R 

CASE II: 89-C-092174 

DEPT VII 

ORIGINAL • 
FILED 

FED 26 10 Lis Ali 112 
STATE OF NEVADA 	) 

PLAINTIFF,) 

VS 

ROY D. MORAGA 	 ) 
DEFENDANT.) 

NOTICE OF HEARING-CRIMINAL 

The MOTION TO PRESERVE EVIDENCE AND ORDER previously set 3/11/2002, has been 
VACATED. 

I hereby certify that on February 26, 2002 

I placed a copy of NOTICE OF HEARING - CRIMINAL 

IN: 150 STEWART BELL 	 attorney's folder 
located in the Office of the County Clerk 

0, PRO PER 
The United States mails addressed as follows: 
ROY D. MORAGA #31584  
PO BOX 208  
INDIAN SPRINGS, NV 89070  

t 
IRLEY B TRIFIAGUIRRE 

- 10,14 4ht 	• 

Deputy County Clerk 
r.7  

1-2 

RECEIVED 

FEB 2 6 2002 

COUNTY CLERK 
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MOTN 
ROY DANIELS MORAGA #31584 
Southern Desert Correctional Center 	OCT 31 (0 ijii1 '62 
Post Office Box 208 
Indian Springs, Nevada 89070 

Defendant pro se 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

* * * 

THE STATE OF NEVADA, 	 ) 	Case No. C92174 
) 

Plaintiff, 	) 	Dept. No. VIII 
) 

vs. 	 ) 	Docket 	M 
/ 2_■ 

) 

ROY DANIELS MORAGA, 	 ) 
) 	Date of Hearing: 

Defendant. 	) 
	 ) 	Time of Hearing: 

MOTION TO VACATE AND/OR AMEND JUDGMENT  

COMES NOW the Defendant, ROY DANIELS MORAGA, pro se,  and 

pursuant to Warden v. Peters,  429 P.2d 549 (Nev.1967); FRCP Rule 

60(b)(4); NRCP 60(b)(3); and the Due Process and Double Jeopardy 

Clauses of the U.S. Constitution (5th and 14th Amendments), hereby 

moves this Honorable Court to vacate and/or amend the Amended 

Judgment of Conviction in the above-entitled case. 

This motion is made and based upon the papers and pleadings on 

file in this case and the attached Points and Authorities. 

DATED this  23A  day of October, 2002. 

Respectfully submitted, 

4)  4' 4 Roy g. Moraga #3 8 4 
‘224.44.f4S,  

Defendant pro se 
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POINTS AND AUTHORITIES  

STATEMENT OF FACTS  

On June 13, 1990, Defendant was convicted, pursuant to a jury 

verdict, of two counts of burglary and two counts of sexual assault. 

The district court adjudicated Defendant a habitual criminal and 

sentenced him to a single sentence of life without the possibility of 

parole. The Judgment of Conviction was filed on July 7, 1990. On 

direct appeal, the Nevada Supreme Court found that the sentence was 

erroneous, as Defendant should have received a sentence for each of 

his four convictions, and his case was remanded to the district court 

for resentencing. Moraga v. State,  Docket No. 21488 (Order of Remand, 

August 27, 1991). 

On October 21, 1991, Defendant was sentenced to two consecutive 

ten-year terms for the burglary offenses and a consecutive term of 

life with the possibility of parole for one of the counts of sexual 

assault. The court also adjudicated Defendant a habitual criminal, 

sentencing him to a consecutive term of life without the possibility 

of parole for the second count of sexual assault. For the reasons set 

forth below, the Amended Judgment of Conviction is void, and 

Defendant respectfully asks that it be vacated and/or amended. 

ARGUMENT 

In Warden v. Peters, 429 P.2d 549 (Nev. 1967) , the Nevada Supreme 

Court held: 

"..courts which make a mistake in rendering a 
judgment which works to the extreme detriment 
of the defendant will not allow it to stand 
uncorrected. In a situation such as this, 
where, as discussed below, the court has 
inherent power to reconsider a judgment for 
good cause shown, we hold that such an issue may 
be raised by a motion to vacate judgment." 

-2- 
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Id., 429 P.2d at 551. Also, Rule 60(b) of the Nevada Rules of Civil 

Procedure, which was modeled after Rule 60(b) of the Federal Rules of 

Civil Procedure, provides in pertinent part: 

On motion and upon such terms as are just, the 
court may relieve a party or his legal 
representative from a final judgment, order, or 
proceeding for the following reasons.... (3) the 
judgment is void.... 

NRCP Rule 60(b) (3 ) ; FRCP Rule 60(b)(4). The Nevada Supreme Court has 

held that relief from a void judgment should be sought in the trial 

court under the provisions of NRCP 60(b) rather than by an appeal. 

Osman v. Cobb, 360 P .2d 258 (Nev.  .1961 ) . Although motions pursuant to 

NRCP 60(b) are generally required to be made within a reasonable time 

and to be adjudicated according to the district court 's discretion, a 

moving party on a motion brought pursuant to NRCP 60(b)(3) is not 

required to make the motion within a reasonable time or to show 

existence of a meritorious defense, and the court has no discretion 

in adjudicating the motion. Garcia v. Ideal Supply Co.,  874 P.2d 752 

(Nev.1994). 

I 	DISTRICT COURT 'S IMPOSITION OF CONSECUTIVE SENTENCES UPON 
RESENTENCING UNCONSTITUTIONALLY INCREASED DEFENDANT S 
TERM OF IMPRISONMENT IN VIOLATION OF DUE PROCESS 

Generally, a defendant cannot be resentenced to a longer term of 

imprisonment without violating the Due Process Clause. See North 

Carolina v. Pierce,  395 U.S. 711, 721 (1969). A trial court may not 

impose a longer sentence to penalize the defendant for seeking a new 

trial, nor may a defendant be placed in "apprehension of ....a 

retaliatory motivation on the part of the sentencing judge." Id., at 

725. If a longer sentence is imposed at the resentencing, the reasons 

for the increased sentence must "affirmatively appear" on the 

-3-- 
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record, and these reasons "must be based upon objective information 

concerning identifiable conduct on the part of the defendant 

occurring after the time of the original sentencing proceeding." 

Id., at 726. See also Wasman v. United States, 468 U.S. 559, 570-72 

( 1984) (at second sentencing proceeding, court considered conviction 

between first and second sentencing in imposing a more severe 

sentence). In the instant case, Defendant's original sentence was a 

single sentence of life without the possibility of parole. Upon 

remand, the district court properly imposed sentences for each of 

Defendant's four convictions; however, by imposing them to run 

consecutively, the court improperly increased Defendant's term of 

imprisonment, and no reasons for the increased sentence 

"affirmatively appear" on the record. As such, and since there was no 

"identifiable conduct" on the part of Defendant "occurring after the 

time of the original sentencing proceeding" upon which to base an 

increase in Defendant's sentence, the subsequent increase violated 

the Due Process Clause of the U.S. Constitution. 

II. DISTRICT COURT'S IMPOSITION OF CONSECUTIVE SENTENCES UPON 
RESENTENCING INCREASED THE SEVERITY OF THE TOTAL 
SENTENCING PACKAGE IN VIOLATION OF DOUBLE JEOPARDY 

A court may increase the severity of a sentence when an 

appellate court finds the first sentence invalid. Nevertheless, the 

court may not increase the severity of the total sentencing package. 

See Stewart v. Scully, 925 F.2d 58, 65 (2nd Cir.1991) (double 

jeopardy barred modification of unlawful sentence of 10 to 20 years 

to 8 to 24 years because defendant had legitimate expectation of 

finality in maximum term) . If a defendant success-fully appeals part 

of a multi-count conviction, the court may increase the sentence for 

-4- 
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increase the sentence for the remaining counts but may not exceed the 

total original sentence or act vindictively. See, e.g., U.S. v.  

Pimienta-Redondo, 874 F .2d. 9, 16 (1st Cir.  .1989 ) (en banc) (on remand, 

trial court may increase sentence on one count after second count 

vacated because presumption of vindictiveness unwarranted because 

original sentence was not exceeded); U.S. v. Busic, 639 F.2d 940, 950 

(3rd Cir.1981) (on remand, trial court may increase sentence on some 

counts, knowing that other counts no longer available for 

sentencing, as long as possible maximum total sentence does not 

exceed original sentencing package); U.S. v. Lopez, 706 F .2d 108, 109 

(2nd Cir.1983) (per curiam) (defining "bright line rule" allowing 

courts to correct illegal sentences if no prejudice to defendant; no 

double jeopardy violation when defendant 's total sentencing 

package, including number of years, prospects for parole and 

calculation of "good time" remained unchanged because no prejudice 

resulted from resentencing). In the case at bar, Defendant had a 

legitimate expectation of finality in the maximum term of 

imprisonment originally imposed, and he was prejudiced by the 

Imposition of consecutive sentences that exceeded the total of the 

original sentence. A presumption of vindictiveness exists due to the 

increase in the overall length of Defendant's term of imprisonment 

without justification. As such, the unjustified increase 

constitutes a violation of the Double Jeopardy Clause of the U.S. 

Constitution. 

/ / / 

/1 / 

// / 
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WHEREFORE, based upon the foregoing, Defendant prays this 

Honorable Court VACATE the Amended Judgment of Conviction and Order 

that a new Amended Judgment of Conviction be filed wherein the 

sentences are imposed to run CONCURRENTLY. 

DATED this 2RA  day of October, 2002. 

Respectfully submitted, 

2 
I e, 	 

Roy 0. moraga #3 
Defendant pro se 

CERTIFICATE, OF MAILING  

I, ROY DANIELS MORAGA, do hereby certify that I mailed a true and 

correct copy of the foregoing MOTION TO VACATE AND/OR AMEND JUDGMENT 

to the following: 

DISTRICT ATTORNEY'S OFFICE 
200 South Third Street, Suite 701 

Post Office Box 552212 
Las Vegas, Nevada 89155-2212 

DATED this  2 a+1)  day of October, 2002. 

By:  777'7-7,  
oy, . Moraga #31 
Def ndant pro se  

-6- 

987 



2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

2(11  
CD 	LI.  
"1 	271 

--- 28 
IN4 

alc  

citrsTiN 
la  

A H 	, ESQ. 
Nevada Bar No. 7014 
525 S. Sixth Street 
Las Vegas, NV 89101 
(702) 940-1234 

lilt 4414 
FILED 

tIov 21 3 43 	1112 

f) J. E R 

IN THE EIGHTH DISTRICT COURT 
OF THE STATE OF NEVADA FOR THE COUNTY OF CLARK 

THE STATE OF NEVADA, 

Plaintiff 	 ) 
) 

vs. 	 ) 
) 

ROY D. MORAGA 	 ) 
) 

Defendant. 	 ) 
) 
) 

	 ) 

ORDER FOR APPOINTMENT OF COUNSEL 
FOR POST-CONVICTION RELIEF  

IT IS HEREBY ORDERED that CRIST1NA HINDS, ESQ. counsel for the Defendant, ROI 

D MORAGA, is appointed as of November 18 th, 2002 by virtue of this court to represent the ahoy 

defendant as the attorney of record for the Defendant's Post-Conviction relief pursuant to SCR 25 1  

(2)(f). 

Dated this  (  day of November, 2002. 

Respectfully Submitted, 

Page 1 of 1 

s 

ORDR 
CRISTINA HINDS, ESQ. 
Nevada Bar No. 7014 
525 S. 6 1" St. 
Las Vegas, Nevada 89101 
(702) 940-1234 
Attorney for Defendant 

CASE NO.: C092174 
DEPT. NO.: VIII 
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OPPS 
STEWART L. BELL 
Clark County District Attorney 
Nevada Bar #000477 
DOUGLAS HERNDON 
Chief Deputy District Attorney 
Nevada Bar 4004286 
200 South Third Street 
Las Vegas, Nevada 89155-2211 
(702) 455-4711 
Attorney for Plaintiff 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

THE STATE OF NEVADA, 

Plaintiff, 	 CASE NO: C92174 

-vs- 	 DEPT NO: VIII 

ROY D. MORAGA, 
40938554 

Defendant. 

STATE'S OPPOSITION TO DEFENDANT'S MOTIO TO VACATE 
AND/OR AMEND JUDGMENT 

DATE OF HEARING: 12/2/02 
TIME OF HEARING: 9:00 a.m. 

COMES NOW, the State of Nevada, by STEWART L. BELL, District Attorney, 

through DOUGLAS HERNDON, Chief Deputy District Attorney, and hereby submits the 

attached Points and Authorities in Opposition to Defendant's State's Opposition To 

Defendant's Motion To Vacate 

And/Or Amend Judgment. 

This opposition is made and based upon all the papers and pleadings on file herein, 

the attached points and authorities in support hereof, and oral argument at the time of 

hearing, if deemed necessary by this Honorable Court. 
k 

si4 
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POINTS AND AUTHORITIES 

STATEMENT OF THE CASE 

Roy Moraga, hereinafter Defendant, was convicted on March 15, 1990, after a jury 

trial, of two counts of burglary and two counts of sexual assault. On June 30, 1990, the 

District Court adjudicated the Defendant as a habitual offender and sentenced him to life in 

prison without the possibility of parole. After the Defendant appealed his conviction to the 

Nevada Supreme Court, that Court affirmed the Defendant's convictions. (See, Supreme 

Court Opinion 8/27/91). However, the Supreme Court reversed the District Court's sentence 

as erroneous and remanded the case back for re-sentencing. 

On October 21, 1991, the Defendant was re-sentenced in Department X of the Eighth 

Judicial District to ten (10) years for each of the burglary counts, to run consecutive to each 

other and a consecutive sentence of life imprisonment with the possibility of parole for one 

of the sexual assault convictions. The District Court also adjudicated the Defendant as a 

habitual offender as to the second conviction for sexual assault and sentenced him to a 

consecutive term of life imprisonment without the possibility of parole under NRS 

207.010(2). The Defendant then appealed the District Court's sentence to the Nevada 

Supreme Court. The Defendant challenged the District Court's adjudication of him as a 

habitual offender. The Defendant contended that the judgments of conviction used to 

adjudicate him as a habitual offender were invalid. 

On October 4, 1995, the Nevada Supreme Court denied the Defendant's appeal. The 

Court found that the Defendant's status as a habitual offender was sufficiently proved 

through evidence that the Defendant had been convicted: 1) in 1977 for aggravated assault in 

Arizona; 2) in 1983 for attempted aggravated assault in Arizona; and 3) in 1988 for third 

degree burglary in Arizona. (See, Supreme Court Order 10/4/95). 

The Defendant then filed a Petition for Writ of Habeas Corpus (Post-Conviction). As 

part of that petition, the Defendant argued, for the second time, that he was improperly 

adjudicated and sentenced as a habitual criminal. The District Court, Department X, denied 

the petition. Specifically, the Court ruled that the Defendant was properly adjudicated and 

2 	PAWPDOCS\OPPTOPP\Archive10091009217401.cloc 
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sentenced as a habitual offender and that his claim to the contrary was barred by the doctrine 

of law of the case. (See, District Court's Findings of Fact and Conclusions of Law 9/6/96). 

On April 30, 1998, in Department VIII, the Defendant filed a motion to modify or in 

the alternative to correct an illegal sentence. For the third time, the Defendant included a 

challenge to his previous sentence of life in prison without the possibility of parole based on 

the District Court's prior adjudication of him as a habitual offender under NRS 207.010. On 

May 20, 1998, this Court denied the Defendant's motion. 

On October 31, 2002, the Defendant filed the instant Motion to Vacate and/or Amend 

Judgment. 

ARGUMENT  

All post-conviction motions except proper motions to modify or to correct illegal 

sentences must be made through a Petition for Writ of Habeas Corpus pursuant to NRS 

34.735. Under NRS 176.555, a motion to correct an illegal sentence is limited to the "facial" 

legality of a sentence. Edwards v. State,  112 Nev. 704, 708, 918 P.2d 321 (1996). A 

sentence is facially illegal if it is at variance with the controlling sentencing statute or if the 

court acted without proper jurisdiction. Id. A motion to correct an illegal sentence 

"cannot...be used as a vehicle for challenging the validity of a judgment of conviction or 

sentence based on alleged errors occurring at trial or sentencing." Id. In Edwards,  the 

Nevada Supreme Court held that it lacked jurisdiction to entertain an appeal that, although 

styled as a motion to correct a sentence, in reality sought to challenge not the facial legality 

of the sentence but the evidence introduced during the sentencing hearing. Id, at 709. The 

present motion is not a proper motion to correct an illegal sentence because it does not attack 

a facially illegal sentence per Edwards.  

Furthermore, the doctrine of law of the case prevents this Court from further 

considering the issue of the validity of the Defendant's conviction and sentence as a habitual 

offender under NRS 207.010. It has long been the rule in Nevada that "the law of a first 

appeal is the law of the case on all subsequent appeals in which the facts are substantially the 

same." Hall v. State,  91 Nev. 314, 315, 535 P.2d 797, 798 (1975) quoting, Walker v. State, 

3 	PAWPDOCSIOPPTOPPIArchive10091009217401.doc 
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• 
85 Nev. 337, 455 P.2d 34 (1969); See also Bejarno v. State, 106 Nev. 840, 801 P.2d 1388 

(1990); Paine v. State, 110 Nev. 609, 877 P.2d 1025 (1994). 

When an appellate court states a principle or rule of law necessary to a decision, the 

principle or rule becomes the law of the case and must be followed throughout its subsequent 

progress, both in the lower court and upon subsequent appeal. LoBue v. State ex rel. Dep't 

Hwys.,  92 Nev. 529, 532, 554 P.2d 258, 260 (1976). Upon remand, the lower court can take 

only such actions as conform to the judgment of the appellate tribunal. Id., 554 P.2d at 260. 

The defendant has failed to overcome application of this doctrine because the 

underlying facts on which the Nevada Supreme Court determined that the Defendant's 

conviction was valid (in its decision on October 4, 1995) have not changed. In that opinion, 

the Nevada Supreme Court considered the Defendant's conviction and sentence on direct 

appeal. The Court concluded that "the State adequately proved the appellant received the 

three prior convictions." In addition, the Defendant raised the exact same challenge in his 

initial Petition for Writ of Habeas Corpus (Post-Conviction). The District Court specifically 

found that the Defendant's conviction was valid. Most recently, the Defendant once again 

raised the argument in his motion to correct an illegal sentence. The Defendant's claims 

were rejected for a third time, albeit now by Department VIII. Clearly, the Defendant's 

claims should be once again summarily dismissed. See, Hall v. State, 91 Nev. 314, 535 P.2d 

797 (1975)("The doctrine of law of the case cannot be avoided by a more detailed and 

precisely focused argument subsequently made after reflection upon the previous 

proceedings."). 

The Defendant's motion should also be barred by the equitable doctrine of laches. In 

determining whether lathes applies, this Court must look at several factors: "(1) whether 

there was an inexcusable delay in seeking relief; (2) whether an implied waiver has arisen 

from the defendant's knowing acquiescence in existing conditions; and (3) whether 

circumstances exist that prejudice the State." Hart v. State, 116 Nev. Adv. Op. 66, pp. 4-5, 1 

P.3d 969, 972 (2000). The Defendant in the present case challenges an Amended Judgment 

of Conviction that was filed on September 29, 1993. The Defendant's delay in raising the 

4 	P AWPDOCSIOPP FOPP \Arcliive100910092 I 74W .doc 
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current issue over nine (9) years after the Judgment of Conviction was filed is inexcusable 

and constitutes an implied waiver of the claim. 

Furthermore, the Defendant's claims are invalid on the merits. NRS 207.010 allows 

for the imposition of a sentence as a habitual offender based on a procedure whereby the 

district court finds that a defendant has previously been convicted of three felonies. See, 

NRS 207.010(1)(b). There is no limitation in the statute that the felony must be a violent 

offense. A review of the Defendant's record reveals the fact that he was previously 

convicted of at least three serious felonies. As such, the Defendant's motion should be 

summarily rejected. 

DATED this 	7  day of November, 2002. 

Respectfully submitted, 

STEWART L. BELL 
Clark County District Attorney 
Nevada Bar #000477 

CERTIFICATE OF MAILING  

I hereby certify that service of the above and foregoing was made this 	day of 

November, 2002, by depositing a copy in the U.S. Mail, postage pre-paid, addressed to: 

ROY DANIELS MORAGA #3I584 
S.D.C.C. 
P.O. BOX 208 
INDIAN SPRINGS, NV 89070 

BY: G. Reiger 
Secretary for the District Attorney's Office 

MILLER/gmr 
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CRISTINA HINDS, ESQ. 
Nevada Bar No. 7014 	 FILED 
525 S. 6th  St. 
Las Vegas, Nevada 89101 
(702) 940-1234 	 Juti I 	I 33 NI 113 
Attorney for Defendant 

IN THE EIGHTH DISTRICT COURC 	ic4"44-  
OF THE STATE OF NEVADA FOR THE COUNTVOF CLARK 

THE STATE OF NEVADA, 	 ) 
) 

Plaintiff 	 ) 
) 

vs. 	 ) 
) 

ROY D. MORAGA 	 ) 
) 

Defendant. 	 ) 
) 
) 

	  ) 

STIPULATION AND ORDER 

It is hereby stipulated and agreed to between Leon Simon, Esq. Deputy District Attorney and 

Cristina Hinds, Esq. that, Cristina Hinds, Esq. shall have up to and including the 4 th  day of August, 2003 

in which to file the Petition for Writ of Habeas Corpus (Post-Conviction) in the above-entitled case. The 

State shall have until the 18 th  day of September, 2003 in which to file a response. 

It is hereby requested that the oral argument currently on calendar for the 23' of July, 2003 

should be vacated and reset to a date and time convenient to the Court. 

Dated this the  Pty of June, 2003. 

ti 16'7  7111436 	 ,i`e14/ ffri/OW'.  
CristiniHinds, Esq. 	 Leon Simon, Esq. 

Deputy District Attorney 

I 

I I 

Page 1 of 2 

CASE NO.: C092174 
DEPT. NO.: VIII 

Attorney for Defendant 

s14 
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TRICT COURT JUDGE,/, 

WP, A 
ff,• CIO 

• 
IT IS HEREBY ORDERED, ADJUDGED, AND DECREED that Cristina Hinds, Esq. shall have 

up to and including the 4th  day of August, 2003 in which to file the Petition for Writ of Habeas Corpus 

(Post-Conviction) in the above-entitled case. The State shall have until the 15111  day of September, 2003 

in which to file a response. 

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that the oral argument currently 

calendared for July 23, 2003 shall be vacated and reset to a time and date convenient to the Court. 

Dated this  to  day of June, 2003. 

RECEIPT OF COPY 

RECEIPT OF COPY of the foregoing STIPULATION AND ORDER is hereby 

acknowledged this 	day of June, 2003.• 

Leon Simon, Esq. 
Deputy District Attorney 

Page 2 of 2 
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2003. 

OVS11 IA? th 14-13 
CRISTINA A. HINDS, ESQ. 
Nevada Bar No. 7014 
525 S. 6th  St. 
Las Vegas, NV 89101 
(702) 940-1234 
Attorney for Defendant 

DATED this iSty  of  °ea m 1oe  

ORIGINAL MOT 
CRISTINA A. HINDS, ESQ. 
Nevada Bar No. 7014 
525 S. 6th  St. 
Las Vegas, NV 89101 
(702)940-1234 .  
Attorney for Defendant 	 044, 

DISTRICT COURT 	
CLERK 

 
CLARK COUNTY NEVADA 

UkC 16 4 48 it '03 

THE STATE OF NEVADA, 

Plaintiff, 
V. 

ROY DANIELS MORAGA 

) 
) 	 CASE NO: C92174 
) 	 Dept. 8 
) 
) 
) 
) 

Defendant. 

MOTION FOR RELEASE OF DNA EVIDENCE UNDER NEVADA OPEN RECORDS ACT  

COMES NOW, Defendant, ROY DANIELS MORAGA, by and through his attorney of 

record, Cristina Hinds, Esq. and moves this Honorable Court to release all DNA evidence 

under the custody of the Las Vegas Metropolitan Police Department to an expert so that it can 

be tested. This Motion is based upon the pleadings, attached declaration, and oral argument 

at the time of hearing. 
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• 
NOTICE OF MOTION 

To: The State of Nevada, Plaintiff 

You and each of you please take notice that the foregoing motion will take place on for 

ay of  ;Lee— 	, 2003 at the hour of 

or as soon thereafter as counsel may be heard. 

4153 
CIRISTINA A. HINDS, ESQ. 
Attorney for Defendant 
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STATEMENT OF THE CASE 

On or about the 9' h  day of January, 1990, Defendant Roy Daniels Moraga (Mr. Moraga) 

was charged two counts of burglary and two counts of sexual assault. On June 13, 1990, an 

amended information was filed charging Mr. Moraga as a habitual criminal. 

After entering a plea of not guilty, a jury trial was held from March 12, 1990 until March 

14, 1990. Mr. Moraga testified at the trial. He claimed that he had sex with the alleged victim 

but argued that it was consensual. The jury subsequently convicted him on all four (4) counts, 

and he was adjudged a habitual criminal. 

Thereafter, the court sentenced Mr. Moraga to one term of life without the possibility 

of parole for the habitual criminal enhancement. 

Mr. Moraga appealed the judgment of conviction to the Nevada Supreme Court. He 

alleged that there was insufficient evidence to convict him of the charges. The Court 

dismissed the appeal, but remanded the case for re-sentencing. The Court determined that 

Mr. Moraga was required to be sentenced on all counts. 

On remand, he was sentenced by the District Court to two consecutive ten year 

sentences plus a consecutive life sentence with the possibility of parole, plus a life sentence 

without the possibility of parole. 

Mr. Moraga appealed the new sentence, but said appeal was denied by the Nevada 

Supreme Court. 

Mr. Moraga subsequently filed for relief seeking DNA testing of the evidence in this 

case. On June 13, 1996, through counsel, Mr. Moraga filed a Supplemental Points and 

Authorities in Support of Petition for Writ of Habeas Corpus. There, he argued that trial 

counsel was ineffective for failing to have DNA testing performed on the semen and blood 

samples to establish that he was not the source of the semen found in the "vaginal vault" of 

the alleged victim. He also argued that trial counsel was ineffective for failing to properly 

prepare him to testify, and that trial counsel was ineffective for failing to interview witnesses 

concerning his lack of sexual ability while intoxicated. 
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The Court denied the Petition and found, in part, that because Mr. Moraga offered the 

defense of consent at trial, any identification issues which could be resolved through DNA 

testing were moot. Findings and Fact, Conclusions of Law and Order (9/6/96 FFCL). Further, 

the Court determined that trial counsel was not ineffective because a time limit existed for DNA 

testing, and waiting beyond that year compromised the integrity of the testing, citing People 

v. Karush,  802 P.2d 278, 298 (Cal. 1990). 9/6/96 FFCL, p. 4. The Court also explained that 

a defendant must show both a reasonable probability that the evidence was favorable, and 

that it could be produced. Id. Additionally, the Court found that Mr. Moraga waived the issue 

of DNA testing by not raising it in the District Court or on direct appeal. Id. 

STATEMENT OF THE FACTS  

At trial, Las Vegas Metropolitan Police Department Criminalist Linda Errichetto (Ms. 

Errichetto) testified that she examined articles of clothing believed to contain Mr. Moraga's 

blood, semen, and saliva. RTP, p. 71-76. She also examined the victim's sexual assault kit. 

Ms. Errichetto was looking for the presence of seminal material and spermatoza in both the 

victim's vagina and mouth. Id. at 76-79. She also typed the victim's blood, and examined the 

victim's saliva to determine if the victim was a secreter. According to Ms. Errichetto, about 

80% of the population are secreters, meaning that they secrete their blood type in some of 

their peripheral body fluids. Id. at 80. 

Ms. Errichetto determined that the victim had type 0 and that she was a secreter. Id. 

She also concluded that Mr. Moraga had type 0 blood and he was a secreter. Id. at 81. 

Ultimately, she stated she could not conclude that anything foreign in the victim's vagina was 

attributable to a semen donor; however, she could not exclude Mr. Moraga from being a 

source of the seminal material that was on the swabs. Id. at 82. 

It is not known why Ms. Errichetto did not perform DNA testing on samples taken from 

either the victim or Mr. Moraga. Mr. Moraga desires to have DNA testing performed so that 

he can be excluded as a suspect. He is not asking to take any new samples from the victim. 
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Rather, he wants the samples tested that are still in the custody of the Las Vegas Metropolitan 

Police Department. 

ARGUMENT 

POINTS AND AUTHORITIES 

THE DNA EVIDENCE IS A PUBLIC RECORD AND MUST BE RELEASED FOR 
INSPECTION BY MR. MORAGA 

Mr. Moraga desires to have DNA testing performed on the evidence that is currently 

in the possession of the Las Vegas Metropolitan Police Department. He will pay for the 

cost of testing himself. He desires this testing because he believes the results will show 

that he is excluded as a possible suspect in this matter. 

Generally, all public records in the possession of the government which are not 

declared by law to be confidential must be open for inspection. NRS 239.010 provides: 

1. All public books and public records of a governmental entity, the contents 
of which are not otherwise declared by law to be confidential, must be open 
at all times during office hours to inspection by any person, and may be fully 
copied or an abstract or memorandum may be prepared from those public 
books and public records. Any such copies, abstracts or memoranda may be 
used to supply the general public with copies, abstracts or memoranda of the 
records or may be used in any other way to the advantage of the 
governmental entity or of the general public. This section does not supersede 
or in any manner affect the federal laws governing copyrights or enlarge, 
diminish or affect in any other manner the rights of a person in any written 
book or record which is copyrighted pursuant to federal law. 

2. A governmental entity may not reject a book or record which is copyrighted 
solely because it is copyrighted. 

3. A person may request a copy of a public record in any medium in which 
the public record is readily available. An officer, employee or agent of a 
governmental entity who has custody of a public record shall not refuse to 
provide a copy of that public record in a readily available medium because he 
has already prepared or would prefer to provide the copy in a different 
medium. 
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NRS 239.011 Application to court for order allowing inspection or copying of 

public book or record. If a request for inspection or copying of a public book or 

record open to inspection and copying is denied, the requester may apply to the 

district court in the county in which the book or record is located for an order 
permitting him to inspect or copy it. The court shall give this matter priority over other 
civil matters to which priority is not given by other statutes. If the requester prevails, 
he is entitled to recover his costs and reasonable attorney's fees in the proceeding 
from the governmental entity whose officer has custody of the book or record. 

The aforementioned statutes related to all public records in general. The following 

statutes relate specifically to criminal records. 

NRS 179A.100 entitled, "Records which may be disseminated without restriction; 
persons to whom records must be disseminated upon request; permission required 
for dissemination of information relating to sexual offenses" provides, in pertinent 
part: 
1. The following records of criminal history may be disseminated by an 
agency of criminal justice without any restriction pursuant to this chapter: 
(b) Any which pertain to an incident for which a person is currently within the 
system of criminal justice, including parole or probation. 
5. Records of criminal history must be disseminated by an agency of criminal 
justice upon request, to the following persons or governmental entities: 

(a) The person who is the subject of the record of criminal history for the 
purposes of NRS 179A.150. 

(b) The person who is the subject of the record of criminal history or his 
attorney of record when the subject is a party in a judicial, administrative, 
licensing, disciplinary or other proceeding to which the information is relevant. 
(j) Persons and agencies authorized by statute, ordinance, executive order, 
court rule, court decision or court order as construed by appropriate state or 
local officers or agencies. 

NRS 179A.070 defines a "record of criminal history" as follows: 
1. "Record of criminal history" means information contained in records 
collected and maintained by agencies of criminal justice, the subject of which 
is a natural person, consisting of descriptions which identify the subject and 
notations of arrests, detention, and indictments, informations or other formal 
criminal charges and dispositions of charges, including dismissals, acquittals, 
convictions, sentences, correctional supervision and release, occurring in 
Nevada. The term includes only information contained in memoranda of 
formal transactions between a person and an agency of criminal justice in this 
state. The term is intended to be equivalent to the phrase "criminal history 
record information" as used in federal regulations. 
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2. "Record of criminal history" does not include: 

(a) Investigative or intelligence information, reports of crime or other 
information concerning specific persons collected in the course of the 
enforcement of criminal laws. 
(b) Information concerning juveniles. 
(c) Posters, announcements or lists intended to identify fugitives or wanted 
persons and aid in their apprehension. 
(d) Original records of entry maintained by agencies of criminal justice if the 
records are chronological and not cross-indexed in any other way. 
(e) Records of application for and issuance, suspension, revocation or 
renewal of occupational licenses, including permits to work in the gaming 
industry. 
(f) Court indices and records of public judicial proceedings, court decisions 
and opinions, and information disclosed during public judicial proceedings. 
(g) Records of traffic violations constituting misdemeanors. 
(h) Records of traffic offenses maintained by the department to regulate the 
issuance, suspension, revocation or renewal of drivers' or other operators' 
licenses. 
(i) Announcements of actions by the state board of pardons commissioners 
and the state board of parole commissioners. 
(j) Records which originated in an agency other than an agency of criminal 
justice in this state. 

NRS 179A.110 entitled, "Further dissemination of information or records" states: 
No person who receives information relating to sexual offenses or other 
records of criminal history pursuant to this chapter may disseminate it further 
without express authority of law or in accordance with a court order. This 
section does not prohibit the dissemination of material by an employee of the 
electronic or printed media in his professional capacity for communication to 
the public. 

NRS Chapter 179A was enacted in 1979 in response to the federal government's 

requirement that states, "provide an acceptable plan concerning the dissemination of 

criminal history records, or be subject to certain budgetary sanctions." Donrey V.  

Bradshaw,  106 Nev. 630, 798 P.2d 144, 145 (1990). There, the Nevada Supreme Court 

reviewed the aforementioned criminal history statutes to determine the meaning of "public 

record" within NRS Chapter 179. Oddly, the term "public record' is not defined in this 

section of the NRS Chapter 179. 
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In Bradshaw, the appellant, a newspaper wanted to obtain a copy of a report 

prepared by the Reno City Attorney's Office in connection with an investigation of Joe 

Conforte. Appellants cited NRS 179A.070 and argued that the exclusion of the records 

listed in NRS 179A.070(2) from the definition of "record of criminal history" demonstrated 

that the legislature did not intend for those items to be confidential. Further, they argued 

that the Attorney General's opinion finding that investigative reports were confidential was 

inconsistent with the public status of the other records listed in NRS 179A.070(2). The 

Court agreed with this argument and noted that other excluded records were clearly not 

considered confidential, such as posters of wanted persons and court records of public 

judicial proceedings. 

Furthermore, appellants noted that although Chapter 179A was patterned after the 

federal regulations concerning criminal history records, the Nevada legislature specifically 

declined to follow the federal regulations by excluding investigative and intelligence 

information from the definition of "criminal history records." See NRS 179A.070(2). On the 

contrary, under federal regulations, while the definition of "criminal history record 

information" is qualified not to extend to investigative information, there is a separate 

subpart which specifically excludes various other records from the regulations governing 

disclosure of criminal history records. See 28 C.F.R. §§ 20.3(b), 20.20(b) and (c), and 

Appendix -- Commentary on § 20.3(b) (1989). 

Unlike the federal regulations, the Nevada statute lists investigative and intelligence 

information together with other excluded records in the same subsection, NRS 

179A.070(2), as not included in the definition of "record of criminal history" contained in 

NRS 179A.070(1). For this reason, the Court concluded that the Nevada legislature 
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intended investigative reports to be subject to disclosure like other records if "policy 

considerations so warrant." 

Next, the Court explained under what circumstances criminal investigative reports 

were disclosable under NRS 239.010. While NRS 239.010 mandates unlimited disclosure 

of all public records, the Court explained that a common law limitation on the disclosure of 

such records must exist. As such, the need for open government shall be balanced 

against the following factors propounded by the Attorney General: (1) the legitimate public 

policy interest in maintaining confidentiality of criminal investigation records and crime 

reports including the protection of the elements of an investigation of a crime from 

premature disclosures; (2) the avoidance of prejudice to the later trial of the defendant from 

harmful pretrial publicity; (3) the protection of the privacy of persons who are not arrested 

from the stigma of being singled out as a criminal suspect; (4) and the protection of the 

identity of informants. 83 Op. Att'y Gen. No. 3 (May 2, 1983). 

Applying the balancing test applies to the instant case, none of the public 

policy considerations described by the Court justify the withholding of the blood and 

semen. Specifically, there is no pending or anticipated criminal proceeding; there are no 

confidential sources or investigative techniques to protect; there is no possibility 

of denying someone a fair trial, and there is absolutely no potential jeopardy to law 

enforcement personnel. If the DNA evidence demonstrates that Mr. Moraga is not a 

suspect, the appropriate avenue for obtaining relief will be dealt with at that time. 

For these reasons, all DNA evidence in the possession of the is a public record and 

must be released to an expert for testing at no cost to the State. 
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CONCLUSION  

"Public record" is not defined in the relevant statutes. According to the Nevada 

Supreme Court's balancing test, Mr. Moraga is entitled to examine the DNA being held by 

the Las Vegas Metropolitan Police Department so that an expert can perform testing. 

Respectfully submitted this  is  day of  }2eMYLV--  	,2003. 

0Mti vP ) 	t  
CRISTINA A. HINDS, ESQ. 
Nevada Bar No. 7014 
525 S. 6th  St. 
Las Vegas, NV 89101 
(702) 940-1234 
Attorney for Defendant 
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DECLARATION OF CRIST1NA HINDS, ESQ. 

1. That I was appointed to represent Mr. Moraga for post-conviction relief. 

2. At this point, he wishes to have the DNA evidence examined to determine if he can 

be excluded as a possible suspect. 

3. That phone calls have revealed that the evidence is still in the custody of the Las 

Vegas Metropolitan Police Department. 

4. That payment has been promised for testing. Mr. Moraga is not seeking to have the 

testing paid for by the State. Regardless, the issue of payment is for Mr. Moraga to 

work out with the expert. 

I swear under penalty of perjury that the foregoing is true and correct. 

EXECUTED this I day of December, 2003. 

0Asli  tfp  	  

CRIST1NA HINDS 
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CRISTINA A. HINDS, ESQ. 
Nevada Bar No. 7014 
525 S. 6 th  St. 
Las Vegas, NV 89101 
(702) 940-1234 
Attorney for Defendant 

THE STATE OF NEVADA, 
CASE NO: C92174 
Dept. 8 

Plaintiff, 
V. 

ROY DANIELS MORAGA 

) 

	 ) 

RECEIPT OF COPY 

I HEREBY CERTIFY that on the  7day of December, 2003, a true and correct 

copy of the foregoing MOTION TO RELEASE DNA EVIDENCE UNDER THE NEVADA 

OPEN RECORDS ACT was received in the District Attorney's Offi 

Employee for the Distfrict AttorneYS Office 

) 

) 

) 

) 

) 

) 

) 

) 

) 

Defendant. 
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DAVID ROGER 
Clark County District Attorney 
Nevada Bar #002781 
ERIC G. JORGENSON 
Chief Deputy District Attorney 
Nevada Bar #001802 
200 South Third Street 
Las Vegas, Nevada 89155-2211 
(702) 455-4711 
Attorney for Plaintiff 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

THE STATE OF NEVADA, 

Plaintiff, 	 CASE NO: C92174 

-vs- DEPT NO: 8 

ROY D. MORAGA, 
#938554 

Defendant. 

STATE'S OPPOSITION TO DEFENDANT'S MOTION FOR RELEASE OF DNA 
EVIDENCE UNDER NEVADA OPEN RECORDS ACT 

DATE OF HEARING: 12-29-03 
TIME OF HEARING: 9:00 A.M. 

COMES NOW, the State of Nevada, by DAVID ROGER, District Attorney, through 

ERIC G. JORGENSON, Chief Deputy District Attorney, and hereby submits the attached 

Points and Authorities in Opposition to Defendant's State's Opposition To Defendant's 

Motion For Release Of DNA Evidence Under Nevada Open Records Act. 

This opposition is made and based upon all the papers and pleadings on file herein, 

the attached points and authorities in support hereof, and oral argument at the time of 

hearing, if deemed necessary by this Honorable Court. 

/ / / 
S4 

PAWPDOCS\OPPTOPP197219722001.doc 
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• 	• 
POINTS AND AUTHORITIES 

STATEMENT OF THE CASE PERTINENT TO THIS OPPOSITION 

Roy Moraga, hereinafter Defendant, was convicted on March 15, 1990, after a jury 

trial, of two counts of burglary and two counts of sexual assault. On June 30, 1990, the 

District Court adjudicated the Defendant as a habitual offender and sentenced him to life in 

prison without the possibility of parole. After the Defendant appealed his conviction to the 

Nevada Supreme Court, that Court affirmed the Defendant's convictions. (See, Supreme 

Court Opinion 8/27191). However, the Supreme Court reversed the District Court's sentence 

as erroneous and remanded the case back for re-sentencing. 

On October 21, 1991, the Defendant was re-sentenced in Department X of the Eighth 

Judicial District to ten (10) years for each of the burglary counts, to run consecutive to each 

other and a consecutive sentence of life imprisonment with the possibility of parole for one 

of the sexual assault convictions. The District Court also adjudicated the Defendant as a 

habitual offender as to the second conviction for sexual assault and sentenced him to a 

consecutive term of life imprisonment without the possibility of parole under NRS 

207.010(2). The Defendant then appealed the District Court's sentence to the Nevada 

Supreme Court. The Defendant challenged the District Court's adjudication of him as a 

habitual offender. The Defendant contended that the judgments of conviction used to 

adjudicate him as a habitual offender were invalid. 

On October 4, 1995, the Nevada Supreme Court denied the Defendant's appeal. The 

Court found that the Defendant's status as a habitual offender was sufficiently proved 

through evidence that the Defendant had been convicted: 1) in 1977 for aggravated assault in 

Arizona; 2) in 1983 for attempted aggravated assault in Arizona; and 3) in 1988 for third 

degree burglary in Arizona. (See, Supreme Court Order 10/4/95). 

The Defendant then filed a Petition for Writ of Habeas Corpus (Post-Conviction). As 

part of that petition, the Defendant argued, for the second time, that he was improperly 

adjudicated and sentenced as a habitual criminal. The District Court, Department X, denied 

the petition. Specifically, the Court ruled that the Defendant was properly adjudicated and 

2 	 PAWPDOCS\OPP\FOPP197219722001,cloc 
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• 
sentenced as a habitual offender and that his claim to the contrary was barred by the doctrine 

of law of the case. (See, District Court's Findings of Fact and Conclusions of Law 9/6/96). 

On April 30, 1998, in Department VIII, the Defendant filed a motion to modify or in 

the alternative to correct an illegal sentence. For the third time, the Defendant included a 

challenge to his previous sentence of life in prison without the possibility of parole based on 

the District Court's prior adjudication of him as a habitual offender under NRS 207.010. On 

May 20, 1998, this Court denied the Defendant's motion. 

On December 15, 2003, the Defendant filed a Motion for Release of DNA Evidence 

Under Nevada Open Records Act, The State's Opposition follows. 

STATEMENT OF FACTS PERTINENT TO THIS OPPOSITION  

On December 5, 1989, between the hours of 1:30 a.m. and 5:30 a.m., Defendant 

entered the residence of Pennie Hawk, located at 1000 Dumont, Apt. #227, Las Vegas, 

Nevada. As there were no signs of forced entry into the apartment, it is believed that Ms. 

Hawk's 22 year-old daughter left the front door closed but unlocked. Once inside the 

residence, the defendant took a woman's Seiko watch and approximately $25.00 from a 

coffee table in the living room, an unknown amount of cash from Ms. Hawk's bedroom 

dresser, and a key to the apartment which was laying on a table near the front door. 

Defendant then left the apartment. 

At approximately 7:30 a.m., Pennie Hawk returned to her apartment to find the 

aforementioned items missing. Ms. Hawk contacted the Las Vegas Metropolitan Police 

Department and a report submitted. Interestingly enough, Ms. Hawk's 22 year-old daughter 

was upstairs, inside the residence, when the burglary occurred. 

At approximately noon that same day, Pennie Hawk, (a 46 year old female) was 

awakened by the Defendant knocking on her front door. After questioning the defendant on 

how he knew where she lived and informing the defendant that he had awakened her, before 

asking him to leave, Ms. Hawk bolted the door and went back to sleep in her bedroom. 

Awhile later, Ms. Hawk was awakened by a noise, only to find the defendant outside her 

bedroom on the stairs. Defendant grabbed Ms. Hawk and a brief struggle ensued. The 

3 	 P:\WPDOCS\OPP\1O1'K97219722001.doc 
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• 	• 
defendant put his hands over Ms. Hawk's mouth and forced her into the bedroom and onto 

her bed, where he sexually assaulted her by placing his penis into her vagina. After the 

defendant ejaculated into Ms. Hawk's vagina, he allowed her to get up and go downstairs. 

Once downstairs, the defendant pushed Ms. Hawk onto the couch and attempted to have 

sexual relations with her, again. Ms. Hawk was able to free herself and the defendant 

instructed her to go upstairs and shower, and she complied. 

Upon Ms. Hawk exiting the shower, the defendant forced her back onto her bed and 

inserted his penis into her vagina a second time. After ejaculating, the defendant went into 

the bathroom and began washing himself and Ms. Hawk went downstairs and contacted her 

daughter. Ms. Hawk informed her daughter of the attack and asked for police assistance. 

The defendant then came downstairs and exited the apartment. 

On his way out of the complex, the defendant bragged about what he had just done to 

Michael Harper, a worker at the apartment complex. 

Additionally, William Gomez, another maintenance man working on the grounds of 

the apartment complex testified at trial that he heard calls for help but he wasn't sure where 

they were coming from. 

The defendant was detained at approximately 2:14 p.m., that same day. After being 

positively identified by the victim, the defendant was arrested and transported to the Clark 

County Detention Center. 

Ms. Hawk was transported to University Medical Center where a rape examination 

was completed. Medical evidence revealed the presence of semen in the victim's vagina. 

A standard serology kit from the defendant was also booked into evidence on 

December 5, 1989. That kit contained blood, saliva, and hair samples. 

Tests on the sexual assault kit showed the presence of semen which came from a type 

0 secretor. Testing of the defendant's serology kit revealed that the defendant was a type 0 

secretor and could not be excluded as a possible source of the semen on the victim's vaginal 

swab. 

I I I 
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In addition to the aforementioned physical evidence, the defendant's fingerprint was 

lifted from a hair spray canister in Ms. Hawk's apartment and the Seiko watch taken from 

Ms. Hawk's apartment was recovered from the defendant's ex-girlfriend, Jean Behl, who 

related to police that the defendant had giver her the watch as a gift. 

In a May 9, 1990 interview at the Clark County Detention Center the defendant stated 

that he had done nothing wrong and that the victim lied. The defendant further stated that he 

saw nothing wrong with forcing women to have sex with him and added, "I just roll over and 

do it." 

At trial the defense offered a consensual sex defense. Defendant testified at trial the 

he agreed with the facts that had been presented to the jury and that the only issue as far as 

he was concerned, was whether or not the sex he had with the victim was consensual. The 

defendant was later convicted on all counts. 

LEGAL ANALYSIS 

I. 	The Motion For Release of DNA Evidence Under Nevada Open Records Act 
Should be Dismissed On Its Merits, As the Weight of the Evidence Presented at 
Trial Proved Roy Moraga's Guilt Beyond a Reasonable Doubt. 

The first issue to be determined is whether post-conviction DNA testing would likely 

affect the verdict in Mr. Moraga's criminal conviction. 

A criminal defendant is not entitled to post-conviction DNA testing as a matter of 

right. As has been previously held, a blanket rule allowing any defendant to obtain post-

conviction DNA testing at State expense would be overly broad. Mebane v. State, 902 P.2d 

494, 497 (Kan. Ct. App. 1995). 

At the discretion of the court, post-conviction DNA testing is appropriate where the 

biological evidence is determined to actually exist in testable quantities, and where a judicial 

determination is made that the results of the testing could lead to a more favorable verdict for 

the defendant. Washpon v. New York State District Attorney, King's County, 625 N.Y.S.2d 

874, 876 (N.Y. Sup. Ct. 1995). 

Nevada has not conclusively addressed the public policy questions relating to post 

conviction DNA testing. The 2001 Nevada Legislature considered legislation to allow 
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"genetic marker" testing for defendants sentenced to death, but failed to adopt it, signaling 

the lack of consensus that exists about this issue in Nevada. A8354, 71st Session (Nev., 

2001). 

Cases from other jurisdictions where courts have addressed the issue of post-

conviction DNA testing have at least two main similarities. First, each case involved a 

single perpetrator, which would tend to make DNA testing determinative of the guilt or 

innocence of the defendant. Second, the State's evidence in each case was weak or the 

defense was sufficient to support a reasonable doubt. Mebane,  902 P.2d at 497. 

Post conviction DNA testing of biological evidence may be appropriate in criminal cases 

where the state's proof is weak, when the record supports at least a reasonable doubt of guilt 

and the interests of justice could be served by establishing guilt or innocence once and for 

all. Sewell v. State,  592 N.E.2d 705, 708 (Ind. Ct. App. 1992). New York courts, in 

interpreting the New York statute, held that in addition to determining that biological 

evidence exists, a judicial determination must be made as to whether a reasonable probability 

exists of a more favorable verdict. Washpon,  625 N.Y.S.2d at 878. 

The Mebane  Court denied the Defendant's request for post-conviction DNA testing. 

902 P.2d at 498. Tyrone Mebane was convicted of rape, burglary, sodomy, and kidnapping. 

Id. at 494. Several co-defendants pled guilty before trial. The court held that DNA testing 

should be allowed where "...the State's evidence is weak or the defense was sufficient to 

support a reasonable doubt." Id. at 496. In denying the request for testing, the Court noted 

that there were four perpetrators and the evidence against Mebane was "overwhelming" and 

that conflicts in the facts were resolved against Mebane at trial. Id. at 498. 

Here, as in Mebane,  supra, the evidence presented against Moraga at trial was 

overwhelming. The victim testified that on the day the crimes occurred Moraga had come to 

her door and woke her up. After inquiring as to how he knew where she lived, the victim 

refused to let the defendant into her apartment, telling him that had to get some sleep. The 

victim closed and locked the apartment door and went back to bed, only to wake up later to 

find the defendant inside her residence, on the stairs, in front of her bedroom door. 
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At trial, the maintenance worker at the complex, Michael Harper also testified that he 

encountered the defendant leaving Ms. Hawk's apartment complex after the attacks. At that 

time, the defendant was only half dressed and bragged about just having sex with a woman, 

twice. 

Additionally, the key to Pennie Hawk's apartment, which had been stolen along with 

the Seiko watch, just hours prior to the sexual assaults when Ms. Hawk's daughter was home 

alone sleeping, was found in the defendant's possession upon his arrest. Likewise, the Seiko 

watch that was missing from Pennie Hawk's apartment had been given to Jean Behl, the 

defendant's ex-girfriend, as a gift from the defendant, the same day that Pennie Hawk was 

raped and the watch went missing. 

Defendant Moraga was not a stranger to Pennie Hawk. In fact, Ms. Hawk had first 

met the defendant just two or three weeks prior, at the Player's Lounge. Ms. Hawk socially 

had drinks and engaged in conversation, at the bar, with the defendant; however, no mention 

of a sexual relationship was ever suggested by the defendant. 

In this case the defense offered a consent defense. Defendant testified at trial the he 

agreed with the facts that had been presented to the jury and that the only issue as far as he 

was concerned, was whether or not the sex he had with the victim was consensual. The 

defendant's admission to having sexual intercourse with the victim, along with the fact that 

he could not be excluded as a possible source of the semen on the victim's vaginal swab; and 

the fact that he had the victim's apartment key in his possession and had given his then 

girlfriend the Seiko watch taken from the victim's apartment, the evidence presented in this 

case overwhelmingly supports the conviction of the defendant. 

In Sewell,  the Defendant, Jeremy Sewell, was convicted of raping two teenaged girls, 

who identified him at trial. Sewell,  592 N.E.2d at 706-7. The Sewell court held that DNA 

testing is appropriate when the state's proofs are weak, when the record supports at least a 

reasonable doubt of guilt, and there exists a way to establish guilt..." Sewell,  592 N.E.2d at 

708. 

/ / / 
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Unlike Sewell,  in this case Roy Moraga was positively identified by the victim as the 

person who sexually assaulted her. Additionally, Michael Harper, a witness who was 

working at the apartment complex the day Ms. Hawk was attacked, saw the defendant after 

the attack occurred and noticed that the defendant was only half dressed. Moreover, the 

defendant bragged to Mr. Harper that he had just had sex with a woman, twice. Moreover, 

forensic lab testing of the semen taken for the victim's vaginal swab could not exclude the 

defendant as a source. Clearly, Moraga's own admissions to the police and to his friends 

and acquaintances; along with his admissions to the jury, clearly implicated his involvement 

as the attacker who raped Patti Hawk and stole from her apartment. 

The State's proof in this case was not weak, nor does the record support any 

reasonable doubt of guilt. Quite simply, DNA testing will not change the outcome for Roy 

Moraga. He was convicted and sentenced to ten (10) years for each of the burglary counts, 

to run consecutive to each other and a consecutive sentence of life imprisonment with the 

possibility of parole for one of the sexual assault convictions. The District Court also 

adjudicated the Defendant as a habitual offender as to the second conviction for sexual 

assault and sentenced him to a consecutive term of life imprisonment without the possibility 

of parole under NRS 207.010(2). Furthermore, his conviction was upheld on appeal because 

of the overwhelming evidence presented at trial. 

IL 	Defendant's Motion to Withdraw Exhibits Should be Dismissed, Pursuant to 
Category 5 of the Department of Justice Recommendations for Classifying Post 
Conviction DNA Testing Requests. 

Although it is the State's position that this Defendant's request should be denied on 

it's merits based upon the evidence of overwhelming guilt that was presented at trial of this 

matter, the State is also aware of the fact that guidelines have been put together by the 

National Institute of Justice which aids a prosecutor in establishing any initial relevancy 

determinations when considering whether a case is suited for post-conviction DNA testing. 

In sum, there are five separate categories illustrating circumstances in which conducting 

post-conviction DNA testing may or may not favorable or helpful to a petitioner's claim of 

innocence as follows: 
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Category 1. These are cases in which biological evidence was collected and 
still exists. There is agreement on the need for DNA testing, and that, if the 
results are exclusionary, the petitioner will be exonerated. These are cases in 
which the prosecution should be willing to stipulate to the testing and to agree 
that the testing will be paid for by the State if the inmate is exonerated. 

Category 2. These are cases in which biological evidence was collected and 
still exists. If the evidence is subjected to DNA testing or retesting, favorable 
results would be helpful to the petitioner's claim of innocence, but reasonable 
people might disagree as whether the results would amount to a demonstration 
of innocence, would establish reasonable doubt of guilt, or would merely 
constitute helpful evidence to exonerate him. This category also includes cases 
where, for policy and/or economic reasons, there might be disagreement as to 
whether DNA testing should be permitted at all or, for indigent inmates, at 
State expense. The decision on whether testing or retesting should be done 
may have to made by a judicial officer. 

Category 3. These are cases in which biological evidence was collected and 
still exists. If the evidence is subjected to DNA testing, favorable results 
would not be meaningful. 

Category 4. These are cases in which biological evidence was never collected 
or cannot be found despite all efforts. In such cases, post-conviction relief on 
the basis of DNA testing in not possible. 

Category 5. These are cases in which a request for DNA is frivolous. 
Considerations include: 1) whether the petitioner confessed or pleaded guilty at 
trial; 2) whether the petitioner testified to performing the charged act but 
raised a defense such as consent,  self-defense, duress, or entrapment; 3) 
whether the petitioner was caught in the act or other strong evidence of 
identity or involvement exists such as unambiguous fingerprint evidence;  and 
4) whether an earlier version of DNA testing had been performed but not 
introduced at trial. 

Postconviction DNA Testing: Recommendations for Handling Requests, NCJ 177626 

(September 1999). 

It is the State's position that under the Department of Justice's recommendations for 

handling DNA testing requests, this case is a Category 5 case. 

In this case, the biological evidence was collected and still exists, but exclusionary 

results from DNA testing arc not likely to be determinative of innocence. The defendant 

admitted to having sex with the victim but indicated that it was consensual. Furthermore, the 

defendant's fingerprints were found on a can of hairspray in the victim's house; and, the 

items taken from the victim's apartment were either found in the defendant's possession 

and/or had been given to the defendant's girlfriend at the time, as a gift. 
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• 	• 
According to the NO Recommendations, the request for DNA testing is frivolous in a 

Category 5 case. Id. at p. 6. 

Obviously, in this case, not only was there a general serology testing of blood and/or 

semen from the victim and the defendant, of which Moraga could not be precluded; the 

defendant's finger print was discovered on a can of hairspray in Ms. Hawks residence. 

Additionally, there was a confession by the defendant, to not only another witness in the 

case; but, law enforcement as well. Likewise, the defendant testified at trial that he engaged 

in sexual intercourse with Pennie Hawk. 

Evidence was also presented at trial indicating that the items taken from the burglary 

of Ms. Hawk's residence earlier in the day, prior to the sexual assault, was found either in 

the defendant's possession or linked back to him through his girlfriend at the time, Jean 

Behl. 

Clearly, the State presented strong, competent and credible evidence in this case that 

established the defendant's guilt beyond a reasonable doubt. More importantly the 

defendant did not deny having sex with the victim, he simply denied forcing her to do so. 

III. The Motion for Release of DNA Evidence Under the Nevada Open Records Act 
Should be Dismissed On Its Merits, However, If DNA Testing is Ordered by the 
Court Under Applicable Legal Authority, All of the Biological Evidence 
Currently Available For Testing Should be Tested and the Testing Should Be 
Conducted Locally by the Las Vegas Metropolitan Police Department's Crime 
Lab. 

Should this Court determine that post-conviction testing of the evidence in this case 

should occur, it is the State's position that: (1) all the relevant items of evidence should be 

made available for examination and testing and (2) the testing should be accomplished 

through the use of the Las Vegas Metropolitan Police Department Forensic Laboratory. 

This Court should note that the Las Vegas Metropolitan Police Department Forensic 

Laboratory is the one who conducted the original serology testing in this case. It is 

unquestionable that the most logical and prudent course of action would be to have them do 

any examinations and DNA testing. Moreover, the criminalist who did the initial serology 

testing and is most familiar with the case, Linda Erriehetto, is still employed with the 
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LVMPD and is now the Director of the Las Vegas Metropolitan Forensic Laboratory.. 

The LVMPD lab is a state of the art facility that is currently three fourths of the way 

through the process of being recognized as a ASCLAD/LAB, a process that takes two years 

to achieve. The criminalists who staff the LVMPD Forensic Laboratory are highly 

experienced, proficiency tested criminalists, experienced in the discipline of DNA analysis. 

Moreover, the LVMPD Forensic Laboratory is a nationally recognized lab that is 

often utilized by the private sector to critique various areas of forensic technology. More 

importantly, the LVMPD Forensic Laboratory is equipped to conduct the requested Short 

Tandem Repeat (STR) testing of the biological evidence in this matter and it is prepared to 

give priority to the work in the instant case. 

It would appear that a great number of pieces of evidence remain in the custody of the 

court clerk, excluding the Seiko watch which was released back to Pennie Hawk, though the 

defendant has not specified exactly what items he would like released for testing or the name 

of any expert the defense would employ for the testing. As such, the motion filed by the 

defendant is vague and irresponsible. Moreover, both the State, and this Court, would be 

derelict in their respective duties to simply agree to release evidence from a criminal case to 

any defense counsel under the "Nevada Open Records Act", as suggested by the defense in 

this case. Quite frankly, evidence in a criminal case is not categorized in such a manner, nor 

can this Court release such evidence for inspection and/or testing under any Nevada statutes 

governing the Open Records Act. 

The State would submit that, in the interests of justice and fairness, if such DNA 

testing is going to be attempted, it would be more prudent and proper to have any and all 

relevant evidence released from the court clerk, said evidence all being turned over to the 

Las Vegas Metropolitan Police Department's forensic lab. At that point, all items of relevant 

evidence can be examined to see what, if any, evidence exists that might lend itself to 

possible DNA testing. 

For all the reasons stated above, the State would propose that if the Court rules that 

DNA testing should occur in this case, the following should occur: 
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,1. 	All of the available exhibits, as well as all evidence remaining in the custody of the 

North Las Vegas Police Department shall be released to Berch E. Henry, II, Ph.D., the 

laboratory manager at the Las Vegas Metropolitan Police Department 

Criminalistics/Forensic Laboratory, located at 6765 W. Charleston Blvd., Las Vegas, 

Nevada 89146. The evidence shall be obtained in a manner that maintains the integrity and 

chain of custody of the evidence. 

2. That a criminalist specializing in the analysis of DNA, for the Las Vegas 

Metropolitan Police Department Forensic Laboratory, shall examine all relevant evidence to 

determine what items have evidentiary value for DNA testing and if it will be necessary to 

consume more than one half of each item of evidence in order to perform DNA testing. 

Should it be necessary to consume more than one half of any item of the evidence, the Court, 

defense counsel, and the Clark County District Attorney's Office will be notified by a 

representative of the LVMPD Forensic Laboratory. 

3. Upon completion of the testing, remaining evidence will be returned, through the 

proper chain of custody utilized by the Las Vegas Metropolitan Police Department Forensic 

Laboratory, to the custodian of the Eighth Judicial District Court Evidence Vault. 

4. If necessary, a saliva, and a blood sample shall be obtained from Roy Moraga by a 

qualified employee of the Las Vegas Metropolitan Police Department and taken to the 

LVMPD Criminalistics/Forensic Laboratory, at 6765 W. Charleston Blvd, Las Vegas, 

Nevada 89146. The State of Nevada will arrange when the sample(s) will be taken and will 

notify the Court and defense counsel when such arrangements have been made with Ely 

State Prison in Ely, Nevada, the facility where Defendant is currently incarcerated, and have 

been finalized so that the defense may a have a representative present if they so chose. 

5. The State of Nevada, by and through Chief Deputy District Attorney Eric G. 

release the results of the DNA testing performed by the Las Vegas 

Department Criminalistics/Forensic Laboratory, regardless of the 

Hinds, Esq., defense counsel in this case. 

/1/ 
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• 	• 
CONCLUSION 

The State opposes the Motion to Release DNA Evidence Under the Nevada Open 

Records Act because it is certainly NOT the proper authority under which a request for Post 

Conviction DNA testing should be granted. Moreover, the State opposes the release of any 

exhibits/evidence reference this case, in the custody of the Clerk of Court, because the 

results of post-conviction DNA testing will not change the fact of Mr. Moraga's guilt 

conviction for the crimes of Burglary and Sexual Assault. 

While courts in Nevada have not yet addressed the issues relating to post-conviction 

DNA testing, courts in other jurisdictions have concluded that testing is appropriate where 

the State's evidence is weak and where the results of such testing are likely to support a 

verdict more favorable to the Defendant. This case is not such a case. The evidence proving 

Mr. Moraga's guilt is overwhelming. Identification of the Defendant was made by 

numerous witnesses as well as the victim, who was acquainted with him. Justice does not 

require testing when the results of testing will not likely impact the validity of the original 

verdict and in this case it would be frivolous based on the defendant's consent defense. 

However, should this Court find cause to order testing of DNA evidence, the State 

respectfully requests that all relevant evidence be turned over to the LVMPD for 

examination and potential testing as outlined above. 

DATED this 	 day of December, 2003. 

Respectfully submitted, 

DAVID ROGER 
Clark County District Attorney 
Nevada Bar #002781 
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CERTIFICATE OF FACSIMILE TRANSMISSION  

I hereby certify that service of STATE'S OPPOSITION TO DEFENDANT'S 

MOTION FOR RELEASE OF DNA EVIDENCE UNDER NEVADA OPEN RECORDS 

ACT, was made this  (At-ay  of December, 2003, by facsimile transmission to: 

CRISTINA A. HINDS, ESQ. 
FAX # 940-1235 

EGJIss 
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OPP S 
DAVID ROGER 
Clark County District Attorney 
Nevada Bar #002781 
ERIC G. JORGENSON 
Chief Deputy District Attorney 
Nevada Bar #001802 
200 South Third Street 
Las Vegas, Nevada 89155-2211 
(702) 455-4711 
Attorney for Plaintiff 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

THE STATE OF NEVADA, 

Plaintiff, 	 CASE NO: C92174 

-vs- DEPT NO: 8 

ROY D. MORAGA, 
#938554 

Defendant. 

STATE'S OPPOSITION TO DEFENDANT'S MOTION roR RELEASE OF DNA 
EVIDENCE UNDER NEVADA OPEN RECORDS ACT 

DATE OF HEARING: 12-29-03 
TIME OF HEARING: 9:00 A.M. 

• 	COMES NOW, the State of Nevada, by DAVID ROGER, District Attorney, through 

ERIC G. JORGENSON, Chief Deputy District Attorney, and hereby submits the attached 

Points and Authorities in Opposition to Defendant's State's Opposition To Defendant's 

Motion For Release Of DNA Evidence Under Nevada Open Records Act. 
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• ORIGINAL 
RPLY 	 r 
CRISTINA A. HINDS, ESQ. 
Nevada Bar No. 7014 
525 S. 6 th  St. 
Las Vegas, NV 89101 
(702) 940-1234 
Attorney for Defendant 

DISTRICT COURT 
CLARK COUNTY NEVADA 

THE STATE OF NEVADA, 	 ) 
) 
) 

Plaintiff, 	 ) 
v. 	 ) 

) 
ROY DANIELS MORAGA 	 ) 

) 
) 

Defendant. 	) 
	 ) 

REPLY TO STATE'S OPPOSITION TO DEFENDANT'S MOTION FOR RELEASE OF 
DNA EVIDENCE UNDER NEVADA OPEN RECORDS ACT  

COMES NOW, Defendant, ROY DANIELS MORAGA, by and through his attorney of 

record, Cristina Hinds, Esq. and files this Reply to the State's Opposition to Defendant's 

Motion for Release of DNA Under the Nevada Open Records Act. 

*5-b alite 1-ff'vvis 
CRISTINA A. HINDS, ESQ. 
Nevada Bar No. 7014 
525 S. 6 th  St. 
Las Vegas, NV 89101 
(702) 940-1234 
Attorney for Defendant 

RECEIVED 

JAN 0 5 fnonl 

COUNTY CLERK 

r7: 7 7' 7 -1 ilT;r_IURT 
AN b 5 2004 

LotiL 

SHARON e8FFIVIAN 

CASE NO: C92174 
Dept. 8 

Dated this 4 th  day of January, 2004. 
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• 	• 
ARGUMENT 

POINTS AND AUTHORITIES 

OTHER JURISDICTIONS HAVE NO BEARING ON THE QUESTION OF NEVADA 
STATUTORY INTERPRETATION  

The State argues that a "blanket rule" allowing a defendant to obtain post-conviction 

DNA testing at State expense would be overly broad, citing Mebane v. State, 902 P.2d 

494,497 (Kan. Ct. App. 1995). First, Mr. Moraga is not asking the State to pay for any 

testing. He has already stated that he will pay for the cost of testing himself. Second, a 

Kansas court of appeals ruling has absolutely no bearing on the interpretation of a Nevada 

statute. 

The State also argues that there should be a judicial determination that, if testing is 

allowed, there will be a reasonable probability that a more favorable verdict exists. 

Washpon v. New York State District Attorney, King's County, 625 N.Y.S. 2d 874 (N.Y. Sup. 

Ct. 1995). It is Mr. Moraga's contention that a more favorable verdict would have existed 

had the DNA been tested. Mr. Moraga contends that if he had received effective 

assistance of trial counsel, trial counsel would have requested DNA testing prior to trial, 

and said testing would have exonerated him. Without the ability to conclusively show that 

the was not source of DNA, Mr. Moraga argues that he was left with no choice but to 

proceed to trial unprepared. 

The State claims that there was overwhelming evidence that Mr. Moraga was guilty 

of sexual assault because Mr. Moraga was found in possession of the key to the victim's 

apartment, he had given his girlfriend a watch allegedly taken from the victim's apartment, 

and his fingerprints were found on a can of hair spray in the victim's apartment. State's 

Opposition, pp. 7,9. Assuming these facts are true, they show nothing more than that Mr. 

Moraga was in possession of a these items. Even the State admits that Mr. Moraga and 
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Cristina Hinds, Esq. 
Attorney for Defendant 

• 
and the victim knew each other prior to the incident. Perhaps the victim gave these items 

to Mr. Moraga. Whatever Mr. Moraga did or did not possess does not demonstrate that he 

raped the victim. Again, it is important to note that Mr. Moraga felt compelled to testify that 

he and the victim had consensual sex because, without the DNA evidence to exonerate 

him, he did not have any other defense to offer at trial. 

Attached hereto is a copy of the evidence that is in the possession of the Las Vegas 

Metropolitan Police Department. He is seeking to have the blood, semen, and saliva 

tested. 

CONCLUSION  

The State fails to respond to the merits of Mr. Moraga's argument. Specifically, that 

the evidence in the custody of the Las Vegas Metropolitan Police Department is a public 

record which must be made available for inspection to Mr. Moraga. 

Dated this 4th  day of January, 2004. 
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	1  SAK  1 	6 	combed pubic hair  1 	 0 	 1 	 

1 	vack 	1 	 1 	 1 	  4 	 7 	4 	1 	 4 

	 4 	  1   	4 	2 	1+ 	1 LTE2 	No  , 	 blood/MORAGA 	 0 	 1 	1  

1 	Novack 	1 	 ; 	1 	 ! 	 4 	I  
saliva 

1 	 1 	 1   	I 	H/secretol 	 0 	,1 	 
1 	Novack 1 	 I 1 	 1 	1 	1 	Inumerous 

, combed pubic hair 1 	1 	 4 	 4 	lhairsI 
1     !I 	 1 	 1 	 1 	 1 	! 	1 	lTseel----  
N 4 	A 

1 	 
4 	1 CONCLUSION:  MORAGA cannotlbe  exclluded as a posisible source! of the semen On the 1 . 	. 	

, 	, 	 

	

. 	 1 
4 	 I 	  I 	

I 	 4 	 n 	4 	A 	A 	 rrinr1 ; 	 1 	 1 	1 	1 	1 	1  conclusic  

swab. No apparent _foreign hairs were noted upon macepscopiclexamination of  
the combed putpTE- Te from MORA*. 	1 	0 

1 

1 
Sperm=spermato7,“a 

	 ! 	 4     1 	 1 
1     1 	 1 	1 	. 	4 
	 1 	 7 	 1  	I 	!, 

	

. 	 1 
1     1 	 1 	- 	1 
	 I 	 I 	 1 	  ! 	4 	 4 

1     4 	 1 	II 

	

4 	 1 
	I 	 1 	 1 	  1 	 1 

I     1 	 I 	! 	 I 
	 1 	 7 	 1 	  4 	 1 	1 

;     1 	 4 	1 	1 
I 	 1   1 	  4 	4 	 

Inc=incunclusive NR=no reaction A.P.=Acid Phosphalase 

4 	 ! 	
4 

kC.... '. 

4 ii 	9 	 = 1 	I 
9 	1 	 1 	 1 
r 	.1 	_ 1 	I 

9 	 1 	  	 1 
1 	1 
i 	1 	x I 	! 

SAEzSexual Amf.-;autl;Eit 
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) 

) 
) 
) 
) 

Defendant. 

THE STATE OF NEVADA, 

Plaintiff, 

-VS- 

ROY D. MARAGA, 
4938554 

1,1 

ORDR 
DAVID ROGER 
Clark County District Attorney 
Nevada Bar #002781 
ERIC JORGENSON 
Chief Deputy District Attorney 
Nevada Bar #001802 
200 South Third Street 
Las Vegas, NV 89155-2211 
(702) 455-4711 
Attorney for Plaintiff 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

Case No. 	C92174 
Dept No, 	VIII 

ORDER DENYING DEFENDANTS MOTION FOR RELEASE OF DNA EVIDENCE 
UNDER NEVADA OPEN RECORDS ACT 

DATE OF HEARING: 1/5/04 
TIME OF HEARING: 9:00 A.M. 

THIS MATTER having  come on for hearin g  before the above entitled Court on the 

5th day of January, 2004, the Defendant not being present, represented by  CHRISTINA 

HINDS, Esq., the Plaintiff being represented by DAVID ROGER, District Attorney, through 

ERIC JORGENSON, Chief Deputy District Attorney, and the Court having  heard the 

arguments of counsel and good cause appearing therefor, 

111 
S8 

P.1WPDOCSIORDRIFORDR1907190722001.doe 
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zra„. 5 

• 
IT IS HEREBY ORDERED that the Defendant's Motion for Release of DNA 

Evidence Under Nevada Open Records Act, shall be, and it is denied. 

DATED this  7  day of January, 2004. 
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ORIGIAIAL • 
MOT 
CRISTINA HINDS, ESQ. 
Nevada Bar No. 7014 
525 S. 6" St. 
Las Vegas, Nevada 89101 
(702) 940-1234 
Attorney for Defendant 

IN THE EIGHTH DISTRICT COURt. 
OF THE STATE OF NEVADA FOR THE COUNTY 'OF'CLARK 

THE STATE OF NEVADA, 	 ) 
) 	CASE NO.: C092174 

Plaintiff 	 ) 	DEPT. NO.: VIII 
) 

vs. 	 ) 
) 

ROY D. MORAGA 	 ) 
) 

Defendant. 	 ) 
) 
) 

	 ) 

EX PARTE MOTION FOR EXCESS FEES  

COMES NOW, Defendant, Roy Moraga, by and through his attorney, CRISTINA HINDS, 

ESQ., and hereby moves this Honorable Court, pursuant to NRS 7.125 (4), to allow extraordinary 

fees incurred in the preparation and argument of his post-conviction petition for writ of habeas 

corpus. 

This motion is based upon the attached points and authorities, the Declaration of Cristina 

Hinds, Esq., the itemized bill, and the record in this action. 

DATED thi54112f February, 2004. 

Irr 	tfaS 
CRISTINA HINDS, ESQ. 
Nevada Bar No. 7014 
525 S. Sixth St. 
Las Vegas, NV 89101 
(702) 940-1234 
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8 
POINTS AND AUTHORITIES  

Counsel for Mr. Moraga seeks to have this court grant extraordinary fees in this matter in the 

sum of $2.088,68 arising out of representation of the Mr. Moraga from researching his post-conviction 

claims and drafting his motion. A copy of counsel's bill is attached hereto. Exhibit 1. 

NRS 7.125 provides in relevant part: 

3. An attorney appointed by a district court to represent an indigent petitioner for a writ 
of habeas corpus or other post-conviction relief, if the petitioner is imprisoned pursuant 
to a judgment of conviction of a gross misdemeanor or felony, is entitled to be paid a fee 
not to exceed $750. 
4. If the appointing court because of: 
(a) The complexity of a case or the number of its factual or legal issues; 
(b) The severity of the offense; 
(c) The time necessary to provide an adequate defense; or 
(d) Other special circumstances, 
deems it appropriate to grant a fee in excess of the applicable maximum, the payment 
must be made, but only if the court in which the representation was rendered certifies that 
the amount of the excess payment is both reasonable and necessary and the payment is 
approved by the presiding judge of the Judicial district in which the attorney was 
appointed, or if there is no such presiding judge or if he presided over the court in which 
the representation was rendered, then by the district judge who holds seniority in years 
of service in office. 

In addition to the statutory authority which allows for excess fees, the Nevada Supreme Court 

has held that it is proper to make payment for reasonable and necessary expenses in excess of 

statutory limits for court-appointed attorneys; in fact, the Nevada Supreme Court has viewed the 

approval of reasonable attorney's fees as a matter of abuse of discretion by District Court when 

explicit reasoning is not cited for the denial of reasonable attorneys fee by Court appointed counsel. 

Digesti v.Third Judicial Dist. Court, 109 Nev. 532, 853 P.2d 118 (1993). 

In Digesti an attorney was hired to represent an indignant client. Id. The District Court 

arbitrarily awarded the counsel $5,000 in fees without first making a determination whether his fees 

submitted to the Court in the amount of $11,418 was unreasonable. As a result the District Court 

explicitly provided reasoning in their determination of the reasonableness of fees. Furthermore, the 

Page 2 of 4 
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Nevada Supreme Court rarely rules only in extraordinary circumstances regarding the District 

Court's certification of excess fees. Wood v, State,  113 Nev. 1455, 951 P. 2d. 601 (1997). 

In this case, Mr. Moraga had an extensive filings which were necessary to review. Further, 

there was a good faith argument for raising the requested claims for relief. Given these 

circumstances, the total billing for this case of $2,088.68 is accurate, fair, and reasonable. As such, 

there are no grounds to deny this ex parte order for reasonable excess fees. 

CONCLUSION  

It is hereby requested that this Honorable Court to allow and approve reasonable excess fees 

associated with the leading to and preparation of the post-conviction matter. 

Respectfully submitted, 

V 	771 141.3  
CIVSTINA HINDS, ESQ. 
Nevada Bar No. 7014 
525 S. Sixth St. 
Las Vegas, NV 89101 
(702) 940-1234 

Page 3 of 4 
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DECLARATION OF CRISTINA HINDS 

1. That I was appointed to represent the Defendant in this case. 

2. That I am requesting $2,088.68 for fees and costs incurred in this matter. 

3. That this truly and accurately reflects the fees and costs incurred in this matter. 

4. That I swear under penalty of perjury that the foregoing is true. 

Executed this 	day of February, 2004. 

C 	4,_ 

Cristina Hinds 

17 14-vs 

Page 4 of 4 
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Cristina Hinds Esq. 
525 S. 6th Street 

Las Vegas, NV 89101 

Ph:702-940-1234 	 Fax:702-940-1235 

Roy Moraga 	 February 4, 2004 
200 S. Third Street 
Las Vegas, NV 
89101 

Attention: 

RE: 

DATE 

Nov-18-02 

Nov-20-02 

File* 
Inv #: 

DESCRIPTION 	 HOURS AMOUNT LAWYER 

Court appearance to confirm as counsel. 	0.16 	1200, 	CH 

Draft introductory letter to client. 	 0.25 	18.75 	CH 

Telephone call to David Schreck regarding 	0.10 	7.50 	CH 
file. 

Draft Order of Appointment. 	 0.16 	12.00 	CH 

Telephone call. 	 0.08 	6.00 	CH 

Telephone call to Probation office regarding 	0.16 	12,00 	CH 
case file. 

Dec-19-02 	Review client letter. 	 0.16 	12.00 	CH 

Draft Response. 	 0.25 	18.75 	CH 

Feb-05-03 	Attend hearing for status check on petition. 	0.25 	18.75 	CH 

Apr-23-03 	Telephone call regarding transcript request. 	0,08 	6_00 	CH 

May-01-03 	Review Blackstone to determine if transcripts 	0.32 	24.00 	CH 
have been. filed. 

Jun-03-03 	Draft Stipulation and Order: Make copies (No 	0.16 	1200. 	CH 
Charge). 

1034 
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Jun-30-03 	Telephone conference with client. 	 0.16 	12.00 	CH 

Jul-07-03 	Order file from court; Telephone call to prison 	0.25 	18.75 	Cl-! 
to set up visit, will need to call back tomorrow. 

Jul- I 0-03 	Draft letter to client; Make copies (No 	 0.16 	12.00 	CH 
Charge). 

Telephone conference with the prison to set 	0.16 	12.00 	CH 
appointment for visit 7/17/03. 

Jul-I 1-03 	Proof read letters to client. 	 0.16 	12.00 	CH 

Jul-16-03 	Review all trial transcripts and begin drafting 	3.50 	262.50 	CH 
motion. 

Jul-17-03 	Meeting with client at High Desert State 	1.25 	93.75 	CH 
Prison, 

Jul-29-03 	Research DNA testing in post conviction 	0.32 	24.00 	CH 
relief, 

Ju1-31-03 	Telephone conference with client, 	 0.16 	12.00 	CH 

Telephone conference regarding DNA testing. 	0.25 	18.75 	CH 

Review materials sent by client. 	 0.75 	56.25 	CH 

Research how to bring Request for DNA 	3,25 	24175 	CI-1 
testing. 

Begin drafting motion. 	 2.25 	168,75 	CH 

Aug-01-03 	Research. 	 0.32 	24.00 	CH 

Oct-01-03 	Telephone conference with client regarding 	0.16 	16,00 	CH 
motion. 

Oct-03-03 	Meeting with client at High Desert State 	 0.75 	75.00 	CH 
Prison. 

Finish drafting motion. 	 2.50 	250.00 	CH 

Oct-14-03 	Review client letters and draft response. 	0.40 	40,00 	CI-1 

Oct-20-03 	Review client letter, 	 0.25 	25,00 	CH 

1035 
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Nov-06-03 	Review client letter and supporting 	 0.50 	50,00 	CH 
documentation. 

Dec-01-03 	Review client letter. 	 0.16 	16.00 	CH 

Dec-15-03 	Complete Motion. 	 0.58 	58.00 	CH 

Dec-29-03 	Review State's Opposition. 	 0.40 	40.00 	. 	CH 

Review client letter. 	 0.32 	32.00 	C1-I 

Jan-04-04 	Research State's Opposition, 	 0.75 	75.00 	C1-1 

Prepare for nearing, 	 0.32 	32.00 	CH 

Jan-05-04 	Attend court hearing. 	 0,50 	50.00 	CH 

Draft Reply to State's Opposition. 	 1.00 	100.00 	CH 

Draft letter to client. 	 0.25 	25.00 	CH 

Jan- 12 -04 	Review Order denying motion. 	 0.25 	25,00 	CH 

Totals 	 24.16 	$2,039.25 

DISBURSEMENTS 

Postage 	 4.84 
Jul-17-03 	Mileage Expense - 51 miles @ .38 	 19.38 
Oct-03-03 	Mileage Expense - 51 miles @ .38 	 19.38 
Dec-28-03 	Postage Expense 	 0.83 
Dec-19-03 	Photocopies -36 @ .10 	 3.60 
Dec-31-03 	Photocopies - 14 @ .10 	 1.40 

Totals 	 $4943 

Total Fee & Disbursements 	 S2,088.68 

Balance Now Due 	 $2,088.68 
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ORD 
CRISTINA HINDS, ESQ. 
Nevada Bar No. 7014 
525 S. 6th  St. 
Las Vegas, Nevada 89101 
(702) 940-1234 
Attorney for Defendant 

IN THE EIGHTH DISTRICT COURT 
OF THE STATE OF NEVADA FOR THE COUNTY OF CLARK 

THE STATE OF NEVADA, 	 ) 
) 

Plaintiff 	 ) 
) 

vs. 	 ) 
) 

ROY D. MORAGA 	 ) 
) 

Defendant. 	 ) 
) 
) 

	  ) 

ORDER FOR PAYMENT OF EXCESS FEES  

Based upon the Ex Parte Motion for Excess Fees, attached declaration of counsel 

and itemized bill, it is hereby ordered that CRISTINA HINDS, ESQ. shall be paid the sum of 

$2,088.68 for fees and costs arising out of her representation of Defendant Roy Moraga in post-

conviction relief proceedings. 

DATED this 

Page 1 of 1 

CASE NO.: C092174 
DEPT. NO.: VIII 
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TRICT COURT 

CLARK COUNTY, NEVADA 

STATE OF NEVADA, 
Case No: C92174 
Dept No: VIII 

VS. 

ROY D. MORAGA, 

Defendant(s), 

CASE APPEAL STATEMENT 

1. Appellant(s): ROY D. MORAGA 

2. Judge: LEE A. GATES 

3. All Parties, District Court: 

Plaintiff, THE STATE OF NEVADA 

Defendant(s), ROY D. MORAGA 

4, All Parties, Appeal: 

Appellant(s), ROY D. MORAGA 

Respondent, THE STATE OF NEVADA 

5. Appellate Counsel: 

Appellant/Proper Person 
ROY D. MORAGA #31584 
PO BOX 1989 
ELY NV 89301 

Plaintiff(s), 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

Respondent 
David Roger, District Attorney 
200 S. 3 rd  St. 
Las Vegas NV 89101 
(702) 455-4711 
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CLARK COUNTY, NEVADA 

CLERK * * * * * * * * * 

VS. 	 ) 	CASE NO.: C092174 
) 

ROY DANIELS MORAGA, 	) 
) 

DEFENDANT. 	) 
	  ) 

REPORTER'S TRANSCRIPT 

OF 

DEFT'S MOTION FOR RELEASE OF DNA 
EVIDENCE UNDER NEVDA PEN RECORDS ACT 

"ft, ,.'  

DISTRICT COURT NAT LI 3 51 	'Oil 

	

THE STATE OF NEVADA, 	) 
) 

	

PLAINTIFF, 	) 
) 

BEFORE THE HONORABLE JUDGE LEE A. GATES 
DISTRICT COURT JUDGE 

DEPARTMENT VIII 

DATED MONDAY, JANUARY 5, 2004 

FOR THE PLAINTIFF: LYNN ROBINSON, ESQ. 

FOR THE DEFENDANT: CRISTINA HINDS, ESQ. 

REPORTED BY: SONIA L. RILEY, CCR NO. 727 

SONIA L. RILEY, CCR NO. 727 (702) 455-3610 
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APPEARANCES: 

FOR THE PLAINTIFF: 

LYNN ROBINSON, ESQ. 
DISTRICT ATTORNEY'S OFFICE 
200 South Third Street 
Las Vegas, Nevada 89101 
(702) 455-4711 

FOR THE DEFENDANT: 

CRISTINA HINDS, ESQ. 
525 S. Sixth Street 
Las Vegas, Nevada 89101 
(702) 940-1234 

* * * * * 
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LAS VEGAS, NEVADA; MONDAY, JANUARY 5, 2004 

PROCEEDINGS  

* * * * * * * * * * 

THE COURT: State vs. Roy Moraga. 

MS. HINDS: Cristina Hinds on behalf of 

Mr. Moraga. 

I just did a reply this week. 	I don't 

know if the State would like to pass it for two days 

in order to read the reply. 

THE COURT: Do we have to keep passing 

this thing here? 

MS. ROBINSON: Your Honor, I'm ready to 

proceed. 

THE COURT; Let's hear it. 

MS. HINDS: My argument is simple. What 

we're asking for is a release of the DNA that's in 

the custody of Las Vegas Metropolitan Police 

Department. 

May I approach, your Honor? 

This is the DNA evidence in the State's 

possession. 	What I'm asking for under the Nevada 

Open Records Act is to allow Mr. Moraga to have the 

DNA to be released to an expert to test the DNA to 

see if it matches his DNA. What happened during the 

trial is for some reason they didn't test the DNA, 

3 
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they just tested the secretors, and of course it 

showed he could not be excluded as a possible source 

of the semen, the blood and saliva. 	So, what we 

would like is to have that tested under the Nevada 

Open Records Act to see if his DNA matches her DNA 

that's in the custody of the Las Vegas Metropolitan 

Police Department. 

THE COURT: Counsel? 

MS. ROBINSON: The main argument is it 

doesn't make sense to do it under this case. He 

admitted that he had consensual sex with her. 

THE COURT: Identity isn't an issue, is 

it, Counsel? 

MS. HINDS: That's correct. Of course 

it's my client's contention that had counsel not 

been ineffective and had counsel been prepared and 

requested the DNA at the earlier time, it would have 

exonerated him as a possible suspect, because he was 

unprepared for trial. 

THE COURT: Wait a minute. He admits that 

he had sex with her and it was consensual and she 

agreed to have sex with him? 

MS. HINDS: It's his contention. 

THE COURT: That was the testimony at 

trial, right? 

4 
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MS. HINDS: That was the testimony at 

trial. 

THE COURT: He wants the DNA test to show 

that -- I don't know what he wants. 

MS. HINDS: That's correct. 	It's his 

contention that had the DNA been tested originally, 

it would have excluded him as a suspect. 

THE COURT: So, he would have been -- 

MS. HINDS: He would have been prepared 

for trial. 

THE COURT: He would have been on the 

stand to lie about actually having sex? 

MS. HINDS: That's correct. Under the 

Nevada Open Records Act, that doesn't appear to be 

relevant in any event. 	I hate to say that appears 

to be stupid, but I think it's frivolous. 	I don't 

think the Court is required to grant this motion. 

The guy already he admitted he had sex with her, the 

only issue is whether or not it was consensual. A 

DNA test is not going to prove or have any effect on 

the evidence in this case. 	It's a waste of time, 

and it's frivolous. 

The Court denies the motion. 

MS. HINDS: Thank you, your Honor. 

THE COURT: Of course, I know it was your 

5 
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client who came up with this. 

MS. HINDS: Thank you, your Honor. 

(WHEREUPON, THE PROCEEDINGS WERE 

CONCLUDED.) 

* * * 	* * 	* * * 
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REPORTER'S CERTIFICATE 

STATE OF NEVADA) 
;SS 

COUNTY OF CLARK) 

I, SONIA L. RILEY, CERTIFIED COURT 

REPORTER, 

DO HEREBY CERTIFY THAT I TOOK DOWN IN STENOTYPE ALL 

OF THE PROCEEDINGS HAD IN THE BEFORE-ENTITLED MATTER 

AT THE TIME AND PLACE INDICATED, AND THAT THEREAFTER 

SAID STENOTYPE NOTES WERE TRANSCRIBED INTO 

TYPEWRITING AT AND UNDER MY DIRECTION AND 

SUPERVISION AND THE FOREGOING TRANSCRIPT CONSTITUTES 

A FULL, TRUE AND ACCURATE RECORD TO THE BEST OF MY 

ABILITY OF THE PROCEEDINGS HAD. 

IN WITNESS WHEREOF, I HAVE HEREUNTO 

SUBSCRIBED MY NAME IN MY OFFICE IN THE COUNTY OF 

CLARK, STATE OF NEVADA. 

7 

SONIA L. RILEY, CCR 727 
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1052 



,1\4  
1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

ia 
a ;!* 
11.1 

flu 
0 

CC 

0 

REPORTED BY: 	SONIA L. RILEY, CCR NO. 727 

1 
S8 

MAY 4 3 51 PM '04 
CLARK COUNTY, NEVADA  

cr. 	411"44  
CLERK 

THE STATE OF NEVADA, 	 ) 
)  

PLAINTIFF, ) 	 ORIGINAL  
) 

VS. 	 ) CASE NO.: C092174 
) 

ROY DANIELS MORAGA, 	 ) 
) 

DEFENDANT. ) 
	 ) 

REPORTER'S TRANSCRIPT 

OF 

DEFT'S PRO PER MOTION TO VACATE 
AND/OR AMEND JUDGMENT 

BEFORE THE HONORABLE JUDGE LEE A. GATES 
DISTRICT COURT JUDGE 

DEPARTMENT VIII 

DATED WEDNESDAY, NOVEMBER 13, 2002 

FOR THE PLAINTIFF: DONNA ROSENBERG, ESQ. 

FOR THE DEFENDANT: PRO PER 

DISTRICT COURT 

* * * * 	* * * 

SONIA L. RILEY, CCR NO. 727 (702) 455-3610 
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APPEARANCES: 

FOR THE PLAINTIFF: 

DONNA ROSENBERG, ESQ. 
DISTRICT ATTORNEY'S OFFICE 
200 S. THIRD STREET 
LAS VEGAS, NEVADA 89101 

s'e * * * * 

SONIA L. RILEY, CCR NO. 727 (702) 455-3610 
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LAS VEGAS, NEVADA; WEDNESDAY, NOVEMBER 13, 2002 

PROCEEDINGS  

* * * .:.: * * * •.'r * * 

THE COURT: state of Nevada vs. Roy 

Moraga. This is defendant's pro per motion to vacate 

and/or amend judgment. 

The defendant is in Nevada Department of 

Corrections. The defendant got life without parole. 

Defendant was sentenced to life without parole, 

habitual criminal. Defendant resentenced, pursuant to 

Supreme court request to Count 1, ten years; count 11, 

ten years; Count III, life without parole; Count IV, 

life without parole, all consecutive. 

I'm going to appoint -- what's her name -- 

on this case -- Cristina Hinds; so, let's continue it 

over until Monday and notify her to be here. 

THE CLERK: November 18th at 9:00 o'clock, 

confirmation of counsel. 

* * * * * * * * * * 

(WHEREUPON, THE PROCEEDINGS WERE 

CONCLUDED) 

* * * * * * * le * * 
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REPORTER'S CERTIFICATE 

STATE OF NEVADA) 
:SS 

COUNTY OF CLARK) 

I, SONIA L. RILEY, CERTIFIED COURT 

REPORTER, DO HEREBY CERTIFY THAT I TOOK DOWN IN 

STENOTYPE ALL OF THE PROCEEDINGS HAD IN THE 

BEFORE-ENTITLED MATTER AT THE TIME AND PLACE 

INDICATED, AND THAT THEREAFTER SAID STENOTYPE NOTES 

WERE TRANSCRIBED INTO TYPEWRITING AT AND UNDER MY 

DIRECTION AND SUPERVISION AND THE FOREGOING TRANSCRIPT 

CONSTITUTES A FULL, TRUE AND ACCURATE RECORD TO THE 

BEST OF MY ABILITY OF THE PROCEEDINGS HAD. 

IN WITNESS WHEREOF, T HAVE HEREUNTO 

SUBSCRIBED MY NAME IN MY OFFICE IN THE COUNTY OF 

CLARK, STATE OF NEVADA. 

SONIA L. RILEY, CCR 72 

SONIA L. RILEY, OCR NO. 727 (702) 455-3610 
4 
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FILED 
CASE NO. C092174 

DEPT. NO.MYlli 228  Po'N 
IGINAL 

CLERK 
DISTRICT COURT 

CLARK COUNTY, NEVADA 

-o0o- 

BEFORE THE HON. DON P. CHAIREZ, DISTRICT JUDGE  

MONDAY, MAY 11, 1998 

9:00 A.M. 

APPEARANCES: 

For the State: 	ROBERTJ. DASKAS, ESQ. 
Deput y  District Attorne y  

For the Defendant: 	(NO APPEARANCE) 

Reported b y : 	MARILYN WAGGONER, CCR No. 553 

1 

THE STATE OF NEVADA, 	) 
) 

Plaintiff, 	 ) REPORTER'S TRANSCRIPT 
) 

vs. 	 ) 	 OF 
) 

ROY D. MORAGA, 	 )PROCEEDINGS RE DEFENDANT'S 
) PRO PER MOTION TO MODIFY OR 

Defendant. 	 ) CORRECT ILLEGAL SENTENCE 
	 ) 

y§ 
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LAS VEGAS, CLARK COUNTY, NV., MONDAY, MAY 11, 1998 

9:00 A.M. 

-o0o- 

PROCEEDINGS  

THE COURT: 	Page 3. 	Case No. C092174, State of 

Nevada versus Roy Moraga. 

The record will show the absence of the 

defendant, the absence of his attorney, Mr. Michael 

Cherry, and the presence of Robert Daskas on behalf of 

the State of Nevada. 

This is a pro per motion by the defendant to 

modify or correct an illegal sentence. 

Has the State filed an opposition? 

MR. DASKAS: 	We have, Judge. 	It was filed 

May 8th. 	I can provide the Court with a copy if it 

doesn't have one. 

THE COURT: 	Let me see that, please. 

All right. 	The motion to correct the illegal 

sentence will be denied. 	It lacks legal foundation. 	The 

examination of the record shows that he did have four 

prior felony convictions and was eligible for habitual 

criminal status pursuant to NRS 207.012. 	Therefore, the 

sentence that Judge Foley (phonetic) gave to the 

defendant was within the realm of the statute. 
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3 

Previously, the defendant has exhausted this 

argument in the form of appeals and a petition for 

post-conviction relief, which were all denied. 	The 

defendant is just rehashing arguments that have already 

been made and decided. 

So will the State prepare an order in accordance 

with that? 

MR. DASKAS: 	Yes, we will. 

-000- 
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REPORTER'S CERTIFICATE  

STATE OF NEVADA 
) ss 

COUNTY OF CLARK 

I, MARILYN WAGGONER, Certified Shorthand 

Reporter, do hereby certify that I took down in Stenotype 

all of the proceedings had in the before-entitled matter 

at the time and place indicated and that thereafter said 

shorthand notes were transcribed into typewriting at and 

under my direction and supervision and that the foregoing 

transcript constitutes a full, true and accurate record 

of the proceedings had. 

IN WITNESS WHEREOF, I have hereunto set my hand 

and affixed my official seal in my office in the County 

of Clark, State of Nevada, this 9th day of May, 2004. 

MARILWWAGGONE 
NV CCR-  No. 553 
CA CSR No. 3586. 
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LJri--/- of Abtid4me.45 f/- 	ics rv,tJ A hid Cem.I.,Srfdel-AA))  

, id r eSp  eCtFt4 9h04,-5.5 /Ae Fo/let..)1,o5 ; 

A) C. 	 Ytd f  r a",  .L of P/4/3-1-,11",- extr4ord;AJ4r y  lAir;1". 

OF 11-7A Ai JAM 	 n ALS or .14e re.1.7% 	Fourteetkith limeiudineArts 

tAe (.4v 

 

id 574,1ks E0A.15. 7;v6/71/4, A).; Pr-occdufAI Deie. Proc_ess 

• lud VIc/A/-Asi,,s of epi4/ Pr-otecW0,0 c),F /he 

_11/144.7' 	12/4 cLAy  c.FOci'e)be_r, (12 00 P/41J4 	y  /97e> eA,5 

1.---)4  / 	.1 5  eed 	-.511  ht (,(17 	 /476,e-y-i,5 bc6 V 1-de, 

86/1 tJA5ivevEr- Ch4rj ed. 

SJi 
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(3:..) 	 cespect-F,„,.///, _5143)".1;i3. Ad the De-fiArtr.le,ut of 

Correct/0,1s, j;lcici . e_ Cr/11_3Ford', Vitobited ifc &LjiL /VeyAdA 

De(ArtmeAil of Pr-iscw.5' Code. of Pe.mA/ 

Siii .,r 	Proc.ecicire-s. /Ali 62) Sexvi'Le ci Not/ee, -Me 

scovcry  of A• t/101,41~/cw5 by  F,4117,u,3 i Irii y  Me1)/4/A'Sfi 

1,9ef:nre. CA he4rii5 Offieer 1,J1/11"., 	C4/eiocier dAy,5 .  

-/Ae di's - Lavery of /Ae Vio/A1A,-)5, /0 Ciileyociec clAys' 

3ervice 6,f Nol/ce (3),F ChArye.. s see; Vioirdi:3k1 

Alev.4c14 Defutt-AicAii-ct °e-1:54),o5 Ce7 cie  

A kid Acitrii4A) r5r4iiv e R4.//e5 44),1 /eT4//A 

rr-oc.edurC,5- (EM/0114,5/ .5' _54r/riled) 
e 11/4;Attlf, FOrtAer 	Otit i the Colie 	NRS 

(us.tocify )meAALs• /Ae level 6F idCtility  restricis. 1:"00.,5-ed 0A; 

Aj OffedJaier by 	C.1,455;lie.Atit::2& CopYrsi;litee,reidded 	AfIRS 

by  1777, 	PIA)Aii-/11LSiVever .5-ecAi by  /he Cbsstitiv 

Commt-fiee forrrAniSFer /72,4Aki4tes CA, CIO 	cesi heArtouy  

thi 443,15 cleid;e.cl,i4e demi,4/ 7 C4// /A.)1/"AJ 	1A3 his derAik)“. 

P/4 fcfrik  wAs fat /A) to 59r 94 	koS,5 of t47ilty good 
e "id Pre /ack.z: 	51e-Agre -  by  /-Ale 	body. 

restiecticw4,'L 	 Aka Arr3tie.5 Act Ae ‘,34s. 

improperly. //ey/t//y  clet41,0ed Fcr ,/u 	CAlekeiler- 

dAr ,$ 	 discclvery oF M4 149eV,tva., "ixid tee /0 eideAidet 

dAys f the Neize-e 	ChAr.9e5. fric Ltouives v 	ve 	5 y3 

f],iad 	 7 372 0, .5, LL 5"M ?O 5c1 /oil, 

25 4_, EL d 	farixerrpi,e, 	 hecw5e. 
of Aese FALs-e CA 4r3e-L5 )  the FkVer c71 ,idcX7e Criw/corch. Cede 

o f Peo 	 kts L 5L5- J r4h1  

Ls Of /840 ctlYS" of' 51 ?try yood //Fne, 	dAy,.s" 

(.a.) 



-.AcirriteACL5trAtive. 	 /Xe .77,40.vsFer 	tri.fxrfinim ee..4.4„dy  

by L1 sjohAi5e3A) A5 Pe,Ail5hene"jt 	 4Jyevicie&Ice 

gerrort fAe 	 cF _ ci /by A s 	_Tohiusof.) 5/td 

,e)-41;0-ft'if 	 FurtAermore Pl./0-44./1f 54/es lh,474  

7017iusaio deiuied me. /4e r-17-44- A CA/i 	 (St/fir) AS 

r e but/.  /%ese 	ChAr3es, Avid Axi ei,e4t4effi-  heAriA,Ly 

e. Id Ahoed ‘: Y5' 	ix' .) order ,54.1 thi PAY1ufii;f7 ecedjoi 

7Ve.5-t hivc, 	.14.ii .-1'esses) L1 .11:14#0561&I 514kal he tc1.45 

Aes 	 Per,50104f//71-y 7k. :5 52-tz-74eckye,u/-  115-  

' 19re/4/die/A / 96-y ihe he4r://try body, Fr /he rC1450/0 /1 d 760k A15.  

dico'fliAmry 	 Pki;A:ff, 6liticiocirneAH.  x:IV -Sec f/A1 

efem/ Prz,tectkAi oic ei,,i2o.E.5_4/.51-20/L) T3.5 

75,?7_3. _Op e 	10 Ailey /64 370 

;ad a a 5, a a itso bec./14/.s-e 	 Ce-Azolord "kid 

.1-1.„7-okAisciuts-  fAlkire 	Fo/k64-3. 	ot.A.)/o Code (9P 

peiviA 	 ra/ef,s~ "bud ee421,AL5.  "fi-ir -/-  4/is 

	

his ChAue:e& eioloyfyae,tit "rf 	e//4e/./u Deseric 

frisoiu 	 11 24it;o9 /4-4›,ilrylvni 	 kee. 

...4cce.s's /le j 	1-14r/ft7. Further 'PlAbt10-  

/X,471 	771611/# °Ai/410;14 "Ma /17.4//e;Ce/Sly 	riL  AM 1Utvi0017 

fbliutific re.rsemmi 	 cniu Decemhee 77`1) 

a00,3lie 1...U4S re/led-Zip /;01 Crekr it .1,e 1;',4,t.is Ferned 76 Ely 
• 5),/te 	r141 171 105 Copyieted /7/s Ichnirv;th-,f/Ive 

reJiel ihor ,76 /Xe 5rieVAA)ce„.+,, e415' se-456e.s%s 0Al2/ 	Ae 

cie_A)tcol or &ever- AusieJered. 0AJ 	 7 ,Ae,e) 3 my7L rAdlo 

. &Jere IA.) .9e),01tc1ijordele 46t.s7/ <.:4) IPLVEri -t,  

• /ny 	ec7y 	5cf>ne beftiJee-Ai Deceirrher 

j-A A.SUAry LfR )  aoc 44eA, /‘.74,-7-11  receiv8,4 his- TC4 r4dito 

69) 



geir hAs heemiJosou,,Jel (NJ 171, TV or rriclinj .,4/1 

9( . e'VAAJL'e5 AAvc 	clekie..d.%/VoFF:lt h4s 	 Phi;Jr;',Pfif 

riyht 4d4c.ley 3 7% Xme.AJLImeA.Iti NRS 	Z 200, Ofird..s.54:41 

6/iticir color oF Offic-e, (-1-) 4,U Officer, or 0- fe_r_s -oA) k-`)-ete..,o4iy 

h3 be _Afut Off12.e.r) Likic, 4_,,01,463f4,.///y  Ala /47Ail.c.:4705/y) 

Pi- & -feiii5e or cokr of OffiL1/4 / Ati/Aorityf (1o) Ser2es 

(100,J AivotAer'.9 Profelly; AAJ OffiZer or P>ciu (20/Y 3 Plifil; 

Orpre55/cro ,Viedi Le PuAilshedji:1)LjAere Nyilc.4/ force or /he. 

ifrudi rAte 7-AreAt P/Jy ..51C41 forc: 1.5vsd 6D( et. C.Ateycr y 

(D) Fe foA.Jy A 3 1?-ov 	/30 /VR..5 /r..1 /300-0 ZJAeifre 

rhy5/c4/ .6")(cLe or imp-led/carte 7-IireAl of PAyiic.4/1-orce 

U5ec-612c)rA 9ro55 /4115cie/rIe,Guore  

07/l c P 	RL1 ‘seel‘; NCL g joiy.9.75 A lf4,9, 

96(2; lY`15; //7A) A-Iks 	 Nies  

54A5 	/ i/-  415 hee.A.) over 7 /7,76.tftAs /- t 

1'n l'7,4.5 •  beek) 	 5c/4jec1i:Zy 	1.; C,-.'e/ /1"u" 

h/Ird 5k/0 lo y  fli/e 	AfA(ies cF1c,rt1, or P,, er. . 

Ouitifee. v. 8,2siciAl -  iqc, Lb/A;s) .1-Aie. 	 2,20 Plot 

//55, 

P 	 274  5(e'-) V /7e ZAJA5 -1 reilre4A'y 

191 4".. 2.J1iei,"%/JeS z.joriCeol 	 "fr 56eiv)(e/do f)eset -i- 

he- CAnciu7 /VI y ceg i71- ,(3 -  39)  KicA'ed "iy hed:› :15/dme 
Cou/o/eA.s 't 	eJAeAsi he IJorked 	7ixe 	re>ozpi 

he 7-"Are,Atrefuedi 	!WC /i7 Ictii.Seir-e5,41 4/cA.3 cirr 

co-1,17 CZ•7 .  Th, /1'1017- 	c,)110J 

% V //./;ve 54f7ed liecii'deAft &Ire )  Adle) /.71-4/7i r to A/04  

t4itesi  7sAelt) oio October P7j  aoc-13 56 /7 0 -c: C4me 67) 

Ale. A74  t'Ae lAFFeryPtAry) toid pieJ ku45 .54/A-;'.uty 	/V40/77:5'  

Of) ) 
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.Akci tJA5 Ordere_ci 1; 5 0  it,  1-ee y4rd by % 	 icl oiv 

Ae SAme dAy etc_7` / 	C ged 	Fdl,A ro 	a 

cuA .5 5/A/A"/"),j. / ,-A9r-r15)  1 e_,-)45' Ch4c3eci 

5t4//ryAkii P,Jt i;t1.7 A dill/A), :V4ii OIJ 0ct L.-Q)  

re.CCIVed ply  Aiotke of eivir.ye_ s .)  /kir LOAS kOtAi*A99 

Ilhou* 51:41A7.09, 	V hfl;ue livrhieA.)4erci % 5. illorrils .  7r6. 

File FA he ChArie-5 AecAtis'e: i%e 77,0:0'/If ref; ed 5"exuAl 

AdvANces Iii/dhie by %Z fikre-15. 	 oF FeclerAi 

V...T TI o.f /7 -  Wye./ kliyAts /if t),Aokicl CommaAlly 

.4y 51:41e 	2tefte5)-  e. 	/17/P5,3" L,1_, (2.. /5/13)  4' I 	). 

`71A a S. C . ,1 	.2000e e# sex. ;   

Servicie Elecc 	GA 5. co C_,A,/1/44.7., 56 g 1c/ 	/.51.. 

Fartiierfr2ore 	 Stiles /1"/ 	 ku/A.15,  

ter cow. 5 Lu ith "pute.s.)  0/e1"/ ,  ert5 A/ 5.e:te.:// et-As Oserrr 

FActj1iei c;41) /Terris eJef-Kcd 	 x;Xlio-te,  i el- 

helliAJJ 	1Pec4,i5e 5'4e Coe.././41 5ee 	AA)ire,AJe cuA.s.  Cewfinr;y3 

1:Q 72) 7eXe twil7l5 She 4304,k1  ,1J50 5,4y 5A C wAS 1o71-: 

/97orri5' ..45ked file if 	 A eh4 7 Ris-s7 )  5-Ae 

tuoael 5Aow rine ii-he 	L,icc),F er V4_,;A14 Asr ic") reyaes4,k9 

ime 	hAtie 	ei,41 i;L/7 ce, 	L.,./17% her )  52 V /41Je A-kick) 

	

71fc2/-r 	eLJA 5 lz-ev93,-{y. 	 ,414 	/;-.)/s.-e)Al )  

	

vcCzisecl 	 AlclvAitice-s 	 .e.c. Flae,Aic.ed her 

File FA/se 	 1914/14.116:fk: A.e.-eFLre c/A/cier rederAl 

	

fri'tk 	oir / 4/6 .--/ 	le(mia At) 	/7orris 1145 

VblAted 	 irlyht5-  /15. 	e (9.1 

	

cl 	&.s 	e,NuA/ Adv,,IA./4.e$-f re74,,es/,' iror 'e,..se,4/1,ivors, 

,o/Xer verh4/ or f4y51c/41 Co.A.i.chic -/- /c  A 3-- ,1/2-444/ Abi744/r-e 

p,„A;h;Ye.cl hy 	 LAA.-)(..201,10A-14/ y 57i5V7 s; 

(5-) 



e, 3 /1A5 5L 	157 8, ,5 	8.) Fzirfki,,Dre /)/4/;-)t, '  .F"  F 

54k5 1441 lode/micec>f % V. 14;kie ;7ie_941 	VILil,4ted AIR-5 

I??-0/6; bribery of e_A e.c 	o r Afalr11/;Q 1.5' tr.( t 1*-  d Ofker, 
Per.sewtjiio ives Offers or fr •or1/5e5, directive or 

fii dir ect ly ) Aux Co tir 5...47/;,1 "), irAti, -11 or ri4rcJ 	AiJy 

eXecui -iVec,rAieirki.;:uls -i-f-Aftive 	 .c,r-  /he 50i/li 

lAe i;tii2Aft7 	 e.  iilfre7 	i-c5pect ?tc)  AA)y Acl;deci -5-  
/ox)) vote, cpLge 'cIA.i 01 oiXer Pre. , :eec://;y31  AS Sed ( . 17 	e 

)6 3 4//by cl 44- el 1 1 ci.or C ,F lif)Ady "(Aid 	AA// 	12.0,175hed 

.4 5 fi---01//c/e.cl i 'AJ Ai e5 /73, /3ô. 05, V or- cio,c1) 	4V 

F: 	i? 7 6 -M Cie /76`114 AIRS /72. od.o 54ine As 
Al 	/72.. 010)  i.”„o /0, a 	574 4..);th 

e Arm C,-)17" 	 tc,  A A-$y  "let) decl_s>/e'fvv. AIRS /72, I'  30 

1,4/se rcroc- 1"  hy 	 Ale 5 /72 CO 
Off r e 	 C IC) / Y. C 	7C e.. (d) does -44)y "dic:t.  
Lihereby )7',4 e-r Pe-e-So.n../ is J;tifedreel /;■)' his Arso,t.))447.-  

riyAt-s. Ark 5 „,/c, c?,, Y3(6). 

CON C LU CAL- 

P/414,1/1 	.57-i 7~s 	 e)dr-Aard/A_IAr7 Perfe;irmAiuce5 

Of Pr/Ails - Per/AlA cts or /1/2/1 t c1,4 125ry Citdy tuAei --c 	15 4 

CieAr 	ri7Af 	P.Zraclir ' f:/c  A Corr estoAficalf.k?, dc-fty  

IA; clefeniclew7".5 ditA.4 	 ofi.  AA.iy olAer /(lotropri/fre 

AVAJetwitte re.mecly, r,ollett.; 	Fcircl), /7 Pet.,Ci4ntillk ,  9/2) 

37 /Lac/ 175)  17 /7.. 

./.// ,/ 

/7-7 

(&-)  
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remedy  c.F /11/1MciAmeis 	C/1 S 74"/C es i4J C., A, be...vvoiced 

CIAJiy 	exl--r.dordixiAr y 	 1..17re .$13 eAs. cc  

t15.. Heiltbuci, 	(I,5 37? 3.3R-3 e,5)  7V -5-- C. 	/VP— 

.171Y) 	Eci. /06 ; 	PArfe F44ey)  3 3,; a 5: 	?, 
P2 	C:-/, 15 5S, /537, V Ed 	 Th- e curi=t hAs 

	

kee6..) efs ed 	FL-Jet-A/ Coeicts- 

isuFe..1.1or Court 76 4 ifeJfe..e/ xecs c.).F 

: !e SCr;,ber.c1 71e.ir>"clij-le,A2 or te:, 	 'it 

,ItifX0.-1741.2 4,iI;eAJ i3-S doi/ 	d Sa, LAJ3/ v 0,vi:/ed 5414 
3 7 0. $, 	?g, 	5.Ct) 293, etict4.-ly 	e V  

,EvAreilAted 	/.1.55A1,, 3/? 0-5; 2/) ,26, 63 S.CY: 238)  

74/4 
Pi—Ayer For (?eiref 

A c_c_ordiAJ3  iy P1ihnff rc 	 r elsoe/es-i-  1:41/ / 	Ccedf- 74  

e.X .tr,4orci/NAry 	c.),F 141,4A.ici.Arricis 19,-c,L/511 12e:cre Ihe 

coact 50 1444 	 disChAr9cd  

	

Akirri 	 "ouy ...drAff ./1// 	"Xe Court deems 

t "(kid &er-7 /J c/c/de e 11/-0..sec cffie.9,0 c)..F 	)%e 

:Ofi/eer'S' Ammed 	th/ic 	.ror e V/64174./AJSoF, 

..avA:174/11- 	 ,"7O 	//A)7 /74/;(1)74,// /9-7Ovez 	Ce,411-1- 

Aki  Order to" 	4kisier 12414141"/ /Met 	 Descir 

COrreCtiaiti CeAlter 1--- ) Aete.h 517All receive ,1//,c his 
Py-crectii Air/ AAs Aee,d 	 hke4.1 F17 A /71' 4  I 

CA AT  rieS A.) e eidis-/Pits,s-ed Afic'd 4iikeAJAL7 oi/g.  Ph41.,1',Fl:  records. 

7 V V V 
z 7777 

7777 7 

(7) 



,ej• . • Roy o, floRfiLri-4 

T-Aio-vtre ma 315. 

A.J.k./4,44 873o/ 

ROI 0, Trio MGA 

9st Aro 	2 

FILED 
af.57- 1?ICT COLIRTs Ep a 813411 ,04  

LihRIC CQoji31 1 ,QEV4L e:  
if 11' 	ILI" I 	

1 .4 „, 

• 
AJ

L N
flO

O
  

,0", Oxborrow, 

; CCU ChApib1l.5 

DeFeAdAAJIK5) 
CoME s ii o tJ, 8o Y a /voR/954,, 	/;,i &re 

Obove e„A).t;i- leci cipa.s-  Lc_ OF AchL5 Aige-I hereby 54/Amits. 

Ltifs A"ici ,4r / s riled ;A) 5c://9/aort ic,F 4/5 57/ale - 

i)3e.A.11; 	Ad-  for 4 Co4h"t!5-  revleLJ ,4A3c/ 

Alvd resio-ectfe4 Sk,A-)15 	fc/hic-VA)L, 

.1-At re.141/o.J5'hif 	 i-rAorciii.)Aryr1 oF 

P14vdd4/lu-5,3476)p1emeAH-4/ Act /9,4 V/6/4//bAis of 71Ae 	Atici 

F,rteh 	I,iexls y 4e G/A.,  it&  

Proce.clurAi Dce Proc,es_s "id Wol,41/0ed of eyeA/ 1?,-.0 -tediew 

W), 	/4/e 

MN' of0 July Sj200 4/ C45e LJOr ,ter ellAmhh15.5 C,401 

6'2 	14`ly Ce-il dOe)r 	 474  4-1y Ste? 	r J:1‘2/0)  Asit-ed /tie i',F 

wAA.fied 	ve 	7-  8 ck.. 5/Aiyle 	1c sAld 

11-7 A/J.4 /4,4i 	d/WeAilt 1vve 74o /-P-Ariv ) I /cid AiL,11 

AIO /Dui-  tAA/ 	i‘.5cooki move /,;) eiAiit 2— A be c/40..se if I'S 

,VOtCL IocA- den,)Ai uNit Ae 54s 0K, AA;c1 (Div Me S".4.eridAy 

LuA5ifSi .74c 	v 7 Z/A) 	ay  ,10XbOrroc.,1 Aidd 
Sll 

_SupplericAitA Acr 
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I 'told him I 4:111cAPi- 	lo; ñ7cv& hc 	Ok iric,.) (34 

3-(7/y  ?) ,Rooy 	recei've.c1 A Attn./14e of 07,4ryes- fiv-  re/Ls/A/5 
1, e_d move .. OA; 	 1;01:-br/riA 

reyAAJc 	 ihAft 	riyhts Are be..1  11/0/41e.0/ hecifv5C 

td,id fzly C45eLioriccite, 2h.4411'55 /114-1,I etrcic-"r-f 

7/8 /Ylcve ) 	 4J4,5 6e,o to me 40Lici. 4150 Aeir 	AA/ °lick 

Witte Zumxte ket-e. 	 C-13 if ref-zi5e.d 7 ,, ,114eqfd /mid' 

Aeie 	'el- 	 fric hei;t5  4)- /Vexi -e_Aio 	9e* 
t,)rite-cip Ais Is cii5crityoit-A7/0,-,) 	57,`,/el 7,0 /t7  jre'044/tke. 

Akti A/5,)& V/0/A/kA; oF Pry r1711-1- 	eya.,4/ Protect/0,Q or Me 

Fur/Acrm0re 6,4Lut/t7 5t4tes /Aid oru or About :Tay 14'1 0100Y 

:=31-i'av4luce tuAs deNd'exi /bud a,46-etjark e...frv/A) Cdtme /ED 

Ply Cell'  door 5,01161  11.-44/ r Li-r,95 expi,4t:Qed de. et--C)Ceclute Au,/ 

tc 	thie 	I:Act .1%.474  No ce,,uc 	 AAirM,;.„:9 	rkic,Ae. 

961-  /As e Off -i6e4-4.5 7 5Ay. /44/.  i, exe/A/;ued 	frocecLre. 

e-ie )  Ak.ei 	 V/0/.471/A) c1 /MS' 	3 0)  AlieS /72/3,O 

FA/fie -fort by PuaL Off/eer. 4- very PoLlie 	4„Jho 

5114/1 Kiuor.oiffik;._9 1.y  ev1#1rc.,4411. 1,415c L9r /114,5 1e4d/A.)551 44IleA/7 4  

y 	 report of 	 ei,veler Crrca.,-) 514 Al CC S 

oU 0 't ollperisc Prohibited by /-41,0 54/f// 	34,/ily 

ro5.5 11/L 4,5dealie.AAJor, 

CQ PA gV; 	634L/9; Nci_ 6 /00323 

1114-5 119,1Y0 Pahlic 	 /31410,03 ix/5c Certiric4a. 

Ever' Puke Offic'eer ),J1)()) /oe..ky "fothors'zed by I-AftJ to /4Ke 

Cr 	c 	 turitt;aa , 5A4// 

AAA) (16111ve.r .45 true .5Lich 	CerViicAle ce 	/74/;,.i.9 Ca.fitvAitAij 

4Ny ,5/4 /7emeidt LJAicA AeKAia4)...5 i 	c 1,1/sLe, Jci CA- c.,4se 4,)X'

/Ae 	 §6r 	A)e-t e.x-fres,51y a--cscr,',6e1 h4,44; 
	(acwriAitiA.tiolJ) 	(01)  
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C_C,A)t/A.PLJAI-icA.i  

;,ShAll be 50:tr1 oFi. 3ros5 rrai5cle/vie4A.Jor, 

L1711 C 	1103 RL 6375; Aid_ /050 

4150 57Ves /A:47' £C. LL 1rv/ icd Mege 

Officer 	 51:4/1/Ja #.471  /iey expligiAJed 

1,Q Vio/,47%,Q of Ne5 177. 0/0; brale_ry Fe..xecuti've 

Adriimil5frA. -Nve 0,1//cer1  A Pet-,5c.iu ho 	Offers or 

, Prei-ei L5 es) 	ec fly e r /A) orectio 40/ Co/ye/0 .5.°,4&".J)  301405e 

;cc ret,JArd 	AAI y 	eCz/741've. or 	 OfAer ac 

tA'e 5/41-5, 1;7411 //le 11,it 	 r-especl- 

APy Art, dec310"), veyte, 69/9,1;ut;)A.) cc c)/Aeo- l arocee.cf/;,,y, /15 

011/ceir)  j iukity of A CA`tejory C &lietvu/ AAici 
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POINTS AND AUTHORITIES  

On October 31, 2002, Defendant's MOTION TO VACATE AND/OR AMEND. 

JUDGMENT was filed. 

At a status check hearing on February 5, 2003, the Court set the 

following briefing schedule: 

4-9-03 Opening brief due; 

6-18-03 Answering brief due; 

7-9-03 Reply brief due. 

The Court set 7-23-03 for ARGUMENT: POST-CONVICTION RELIEF. See 

EXHIBIT "A", the CRIMINAL COURT MINUTES from the 2-5-03 hearing. 

For the reasons set forth below. Defendant asserts his right to 

be personally present at the July 23, 2003 hearing on his motion, and 

hereby moves the Court for an Order to transport and produce 

Defendant for the hearing. 

ARGUMENT  

I. THE ABSENCE OF DEFENDANT AT THE HEARING WOULD VIOLATE HIS RIGHTS 
UNDER THE CONFRONTATION AND DUE PROCESS CLAUSES OF THE U.S. 
CONSTITUTION ( 5TH , 6TH Et 14TH AMENDMENTS) 

The Nevada Supreme Court has long recognized the right of an 

accused to be present during the presentation of evidence in his 

case, and that his absence violates his rights under the Confron-

tation and Due Process Clauses of the U.S. Constitution. In Kirksey 

v. State,  923 P.2d 1102 (Nev.1996), they wrote: 

"The right to be present is rooted in the Con-
frontation Clause and the Due Process Clause of 
the Federal Constitution. The confrontation 
aspect arises when the proceeding involves the 
presentation of evidence. United States v.  
Gagnon, (citations omitted). The due process 
aspect has been recognized only to the extent 
that a fair and just hearing would be thwarted 
by the defendant's absence. Id." 

del' if 

/( 1iif .11  
/1/ 

2 
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Roy 	Moraga #31584 
Defendant pro se  

• 
MOTN 
ROY DANIELS MORAGA 4t31584 
Southern Desert Correctional Center 
Post Office Box 208 
Indian Springs, Nevada 89070 

Defendant pro se 

FILED 

OCT 3/ 18  13 1h , 02 

K 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

* * * 

THE STATE OF NEVADA, 	 ) 
) 

Plaintiff, 	) 
) 

vs. 	 ) 
) 

ROY DANIELS MORAGA, 	 ) 
) 

Defendant. 	) 
	 ) 

Case No. C92174 

Dept. No. VIII 

Docket 	M 

Date of Hearing: 

Time of Hearing: 

MOTION TO VACATE AND/OR AMEND JUDGMENT 

COMES NOW the Defendant, ROY DANIELS MORAGA, pro se, and 

pursuant to Warden v. Peters, 429 P.2d 549 (Nev.1967); FRCP Rule 

60(b)(4); NRCP 60(b)(3); and the Due Process and Double Jeopardy 

Clauses of the U.S. Constitution (5th and 14th Amendments), hereby 

moves this Honorable Court to vacate and/or amend the Amended 

Judgment of Conviction in the above-entitled case. 

This motion is made and based upon the papers and pleadings on 

file in this case and the attached Points and Authorities. 

DATED this ;?2"4  day of October, 2002. 

Respectfully submitted, 

E 
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• 
ORDR 
ROY DANIELS MORAGA #31584 
Southern Desert Correctional Center 
Post Office Box 208 
Indian Springs, Nevada 89070 

Defendant pro se 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

* * 

THE STATE OF NEVADA, 	 ) 	Case No. C92174 
) 

Plaintiff, 	) 	Dept. No. VIII 
) 

vs. 	 ) 	Docket 
) 

ROY DANIELS MORAGA, 	 ) 
) 

Defendant. 	) 	ORDER TO TRANSPORT 
	 ) 

To: ROBERT HILDRETH, Warden 
Southern Desert Correctional Center 
U.S. Highway 95 Ek Cold Creek Road 
Post Office Box 208 
Indian Springs, Nevada 89070 

IT APPEARING to the satisfaction of the Court that application 

has been duly made by the Defendant, ROY DANIELS MORAGA, NDOC No. 

31584, in proper person, showing the necessity that said Defendant, 

presently incarcerated at the Southern Desert Correctional Center, 

Indian Springs, Nevada, be brought before the Court for hearing on 

his MOTION TO VACATE AND/OR AMEND JUDGMENT in the above-entitled 

action. Now therefore; 

/// 

/// 

/// 
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ROY D. MORAGA, 
Appellant, 

vs. 
THE STATE OF NEVADA, 
Respondent. 

WI cCT 19 PM 3: n 
Supreme Court No. 42828 

(7 --- 
District Court Case No7 -0092ITZERK 

Dci 

al‘ 
IN THE SUPREME COURT OF THE STATE OF NEVADA FILED 

CLERICS CERTIFICATE 

STATE OF NEVADA, ss. 

I, Janette M. Bloom, the duly appointed and qualified Clerk of the Supreme Court of the State of 
Nevada, do hereby certify that the following is a full, true and correct copy of the Judgment in this 
matter. 

JUDGMENT 

The court being fully advised in the premises and the law, it is now ordered, adjudged and decreed, 
as follows: "ORDER the judgment of the district court AFFIRMED." 

Judgment, as quoted above, entered this 15th day of September, 2004. 

IN WITNESS WHEREOF, I have subscribed my name and affixed 
the seal of the Supreme Court at my Office in Carson City, 

Nevada, this 12th day of October, 2004. 

Janette M. Bloom, Supreme Court Clerk 

By: 	 
Chief Eldputy Clerk 

/ 

JUDGMENT ENTERED 

OCT 2 1 2004 

CSOZ 
I ! 
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SUPREME COURT 

OF 

NEVADA 

(0) 1947A 

81-1 L CA L-2- 

IN THE SUPREME COURT OF THE STATE OF NEVADA 

ROY D. MORAGA, 
Appellant, 

vs. 
THE STATE OF NEVADA, 
Respondent.  

ORDER OF AFFIRMANCE 

No. 42828 

FILED 
SEP 115 2004 
JANET-I E M, BLOOM 

CLERK ' UP 1EME COURT 

OE PUTY 

This is a proper person appeal from an order of the district 

court denying appellant Roy D. Moraga's motion for release of DNA 

evidence under the Nevada Open Records Act. Eighth Judicial District 

Court, Clark County; Lee A. Gates, Judge. 

On July 7, 1990, the district court convicted Moraga, pursuant 

to a jury verdict, of two counts of burglary and two counts of sexual 

assault. The district court sentenced Moraga to serve a term of life 

without the possibility of parole in the Nevada State Prison. This court 

affirmed the conviction but issued an order of remand to resentence 

Moraga. 1  The remittitur issued on September 17, 1991. An amended 

judgment of conviction was entered on November 13, 1991, whereby 

Moraga was sentenced to two consecutive ten-year terms in the Nevada 

State Prison for the burglary offenses and a consecutive life term with the 

possibility of parole after five years for one of the sexual assault counts. 

1Moraga v. State,  Docket No. 21488 (Order of Remand, August 27, 
1991). We remanded Moraga's appeal because he was convicted of four 
separate offenses, yet received only one sentence. 
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• 
The district court also adjudicated Moraga as a habitual criminal, 

sentencing him to a consecutive term of life without the possibility of 

parole for the second sexual assault count. This court dismissed Moraga's 

appeal from the amended judgment of conviction. 2  The remittitur issued 

on October 24, 1995. 

On February 20, 1996, Moraga filed a post-conviction petition 

for a writ of habeas corpus. He asserted, among other claims, that his 

counsel was ineffective for failing to have the blood and semen samples 

tested to exclude him as a possible source of the semen collected from the 

victim. On September 6, 1996, the district court denied Moraga's petition. 

Moraga's subsequent appeal was docketed in this court in Docket No. 

29321. On April 30, 1998, Moraga filed a motion to correct an illegal 

sentence. The district court denied the motion. Moraga's appeal was 

docketed in this court as Docket No. 32542. This court dismissed both 

appeals. 3  

On December 16, 2003, Moraga filed a motion for release of 

DNA evidence under the Nevada Open Records Act 4  in the district court. 5  

2Moraga v. State, 
October 4, 1995). 

Docket No. 22901 (Order Dismissing Appeal, 

3Moraga v. State,  Docket 
Appeals, April 20, 1999). 

4NRS 239.010.  

Nos., 29321, 32542 (Order Dismissing 

5Moraga labeled his petition a motion for release of DNA evidence 
under the Nevada Open Records Act. However, because he challenged his 
conviction and sentence, we construe Moraga's motion as a post-conviction 

continued on next page. 
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• 	• 
The State opposed the motion. On January 5, 2004, the district court 

conducted a hearing to listen to arguments of counsel regarding Moraga's 

motion. During that hearing, the judge noted that Moraga's defense at 

trial was that the sexual contact between him and the victim was 

consensual, and thus identity was not at issue. On January 7, 2004, the 

district court denied Moraga's motion. 6  This appeal followed. 

Moraga filed his motion more than eight years after this court 

issued the remittitur from his direct appeal of his amended judgment of 

conviction. Thus, Moraga's motion was untimely filed. 7  Moreover, 

Moraga's motion was successive because he had previously filed a habeas 

corpus petition. 8  Moraga's motion was procedurally barred absent a 

demonstration of good cause and prejudice. 9  

Moraga offers no explanation for the delay in filing his motion 

or why he did not assert his claim in his previous habeas corpus petition. 

. continued 
petition for a writ of habeas corpus. See  NRS 34.724(2)(b) (stating that a 
post-conviction petition for a writ of habeas corpus lc] omprehends and 
takes the place of all other common-law, statutory or other remedies which 
have been available for challenging the validity of the conviction or 
sentence, and must be used exclusively in place of them"). 

6We note that Moraga's motion falls outside the purview of NRS 
239.010. 

7See  NRS 34.726(1). 

8See NRS 34.810(1)(b)(2); NRS 34.810(2). 

9See NRS 34.726(1); NRS 34.810(3), 
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• 	• 
Based upon our review of the record on appeal, we conclude Moraga has 

not demonstrated good cause to excuse his procedural defaults. 

Having reviewed the record on appeal, and for the reasons set 

forth above, we conclude that Moraga is not entitled to relief and that 

briefing and oral argument are unwarranted." )  Accordingly, we 

ORDER the judgment of the district court AFFIRMED." 

6ecitt r 
Becker 

J. 

Gibbons 

J. 

J. 

cc: 	Hon. Lee A. Gates, District Judge 
Roy D. Moraga 
Attorney General Brian Sandoval/Carson City 
Clark County District Attorney David J. Roger 
Clark County Clerk 

mSee Luckett v. Warden,  91 Nev. 681, 682, 541 P.2d 910, 911 (1975). 

"We have reviewed all documents that Moraga has submitted in 
proper person to the clerk of this court in this matter, and we conclude 
that no relief based upon those submissions is warranted. 
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ROY D. MORAGA, 
Appellant, 

vs. 
THE STATE OF NEVADA, 
Respondent. 

Supreme Court No. 42828 

District Court Case No. C092174 

IN THE SUPREME COURT OF THE STATE OF NEVADA 

REMITTITUR 

TO: Shirley Parraguirre, Clark County Clerk 

Pursuant to the rules of this court, enclosed are the following: 

Certified copy of Judgment and Opinion/Order. 

Receipt for Remittitur. 

DATE: October 12, 2004 

Janette M. Bloom, Clerk of Court 

Chief aputy Clerk 

cc: Hon. Lee A. Gates, District Judge 
Attorney General Brian Sandoval/Carson City 
Clark County District Attorney David J. Roger 
Roy D. Moraga 

RECEIPT FOR REMITTITUR 

Received of Janette M. Bloom, Clerk of the Supreme Court of the State of Nevada, the 

REMITTITUR issued in the above-entitled cause, on 	  

County Clerk 

By: 
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RSPN 
BRIAN SANDOVAL 
Attorney General 
By: D. GREG WHICKER 
Deputy Attorney General 
Criminal Justice Division 
Nevada Bar Number 8307 
555 E Washington Avenue #3900 
Las Vegas, Nevada 89101 
(702) 486-3420 
Facsimile: (702) 486-3768 
Attorneys for Respondents 

EIGHTH JUDICIAL DISTRICT COURT 

CLARK COUNTY, NEVADA 

* 	* 	* 

By: 

ROY DANIELS MORAGA, 

Petitioner, 

V. 

STATE OF NEVADA, et al. 

Respondents. 

Case No. C92174 
Dept. No. VIII 

STATE'S RESPONSE TO  
EXTRAORDINARY WRIT OF MANDAMUS 

Respondents, through legal counsel, BRIAN SANDOVAL, Nevada Attorney General, 

by Deputy Attorney General D. Greg Whicker, hereby file their Response to Roy Daniel 

Moraga's (Moraga) Petition for an Extraordinary Writ of Mandamus. This Response is based 

upon the pleadings and papers on file herein and the following memorandum of points and 

authorities. 

DATED this 	day of December, 2004. 

BRIAN SANDOVAL 
Attorney General 

—A/1-11CKER 
Depirry Attorney General 
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MEMORANDUM OF POINTS AND AUTHORITIES  

As a preliminary matter, Respondents expressly deny each and every factual allegation 

contained in Moraga's filings save and except those expressly found to exist by a Nevada 

court of competent jurisdiction. 

PROCEDURAL HISTORY  

Based upon Moraga's request for Mandamus, it appears that Moraga was accused of 

stalking a corrections officer while he was incarcerated at the Southern Desert Correctional 

Center. Moraga claims that he was charged with stalking the officer and that as a result of 

the findings of the disciplinary panel, he was transferred to Ely State Prison. Moraga now 

challenges the prison disciplinary proceedings in the instant petition for Extraordinary Writ of 

Mandamus. 

LEGAL ARGUMENT 

A. THE INSTANT PETITION IS NOT PROPERLY BEFORE THE COURT  

Moraga has filed a petition for Extraordinary Writ of Mandamus. However, such 

extraordinary relief is not allowed in this instance. NRS 34.160 states that the writ of 

mandamus may be issued to "compel the performance of an act which the law especially 

enjoins as a duty resulting from an office, trust, or station. . ." With regards to this statute, the 

Nevada Supreme Court has held that mandamus will not issue unless a clear legal right to the 

relief sought is shown. State ex rel. Conklin v. Buckingham,  58 Nev. 450, 83 P.2d 462, 463 

(1938). In Gill v. State ex rel. Booher,  75 Nev. 448, 451, 345 P.2d 421, 422 (1959), the Court 

held, "Mandamus is a remedy which may be invoked to cause an administrative officer to 

perform a ministerial act when the duty to perform such act is clear." 
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Moraga's petition does not identify what act the law specifically enjoins as a duty in this 

matter, nor has he shown that he has a clear legal right to the relief he seeks. Accordingly, 

the instant petition is not properly before this Court. Moraga's own arguments show that his 

petition is improper, as he argues that his confinement at Ely State Prison is illegal. To 

support his argument, Moraga alleges guards at SDCC were retaliating against him because 

he would not participate in sexual acts with a female guard. Moraga claims his transfer to Ely 

State Prison is a result of the retribution exhibited by the guards at SDCC. Clearly, Moraga's 

petition is not proper under NRS 34.160 and the Court should deny the instant petition. 

B. HABEAS CORPUS IS THE ONLY REMEDY AVAILABLE TO CHALLENGE A 
CONVICTION OR SENTENCE.  

NRS 34.724(2)(b) provides that a petition for a writ of habeas corpus "comprehends 

and takes the place of all other common law, statutory or other remedies which have been 

available for challenging the validity of the conviction or sentence, and must be used 

exclusively in place of them." Additionally, NRS 34.735 sets out the specific form that is to be 

used by petitioners seeking habeas relief, directing that a petition substantially follow the form 

as specified by the legislature. Furthermore, NRS 34.370(4) requires the petitioner to attach 

It. . affidavits, records, or other evidence supporting the allegations in the petition unless the 

petition cites the cause for failure to attach these materials. . ." Moraga has not attached any 

documentation to support his allegations, nor does he attempt to explain why the 

documentation is not attached. 

Just as Moraga's petition fails to meet the statutory requirements for mandamus, it also 

fails to meet the statutory requirements for a proper habeas petition. Accordingly, the instant 

petition should be denied. 

I 1 / 

I I I 
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Moraqa's Claims Do Not Warrant Relief 

Even if Moraga had properly followed the statutory requirements in the instant matter, 

his claims would not entitle him to relief. Moraga contends that Fifth and Fourteenth 

Amendment rights were violated. Moraga bases his claim upon his unsupported allegation 

that he was accused of stalking a correctional officer at Southern Desert Correction Center 

(SDCC), but was never charged. He then claims that he was placed into disciplinary 

segregation and lost statutory good time credits. Moraga also claims that he was transferred 

into maximum custody at Ely State Prison. Moraga further contends that his TV and radio 

were damaged between the time he was transferred from SDCC and the time his belongings 

arrived in Ely. Not only are Moraga's claims bare, conclusory, and completely unsupported by 

the record, he cannot challenge his transfer from one prison to another through a writ of 

habeas corpus. 

Post-conviction petitions for writs of habeas corpus are limited in scope and are only 

available to the petitioner who: 

1. Requests relief from a judgment of conviction or sentence in a criminal case; or 

2. Challenges the computation of time that he has served pursuant to a judgment 
of conviction. 

NRS 34.720. Such petitions may challenge the validity of current confinement, but not the 

conditions thereof. Bowen v. Warden,  100 Nev. 489, 490 (1984)(citing Director, Dept Prisons  

v. Arndt,  98 Nev. 84 (1982); Rogers v. Warden,  84 Nev. 539 (1962); Rainsberger v. Levpoldt, 

77 Nev. 399 (1961)). Thus, the Nevada Supreme Court has held that a claim of brutal 

treatment at the hands of prison officials was not cognizable on a habeas petition, because 

the claim spoke to the conditions and not the validity of confinement. Rogers  at 540. Specific 

to punitive disciplinary segregation, the imposition of a qualitatively more restrictive type of 

confinement within the prison only speaks to the conditions of confinement and likewise may 

not be raised by a habeas corpus petition. Bowen  at 490. 
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Moraga's petition must be dismissed because he cannot challenge his placement in 

disciplinary segregation by a habeas corpus petition. Bowen  is directly on point. There is no 

indication that Moraga has been sanctioned in any way, shape, or form. Moraga has made 

only bare and conclusory statements, yet has failed to file any documentation whatsoever to 

support his claims. The Nevada Supreme Court has held that such claims do not warrant 

relief. Hargrove v. State,  100 Nev. 498, 686 P.2d 222 (1984). Other than making the bare 

assertion that his computation of time has been effected, Moraga has failed to show how his 

any of his claims warrant relief or that any of his constitutional rights have actually been 

violated. As such, his allegations speak only to the conditions of his confinement and not the 

validity of his confinement; therefore, his petition exceeds the scope of the habeas statute 

and the petition must be dismissed. 

B. RESPONDENTS DID NOT VIOLATE THE CODE OF PENAL DISCIPLINE  

Moraga further argues that his Due Process rights have been violated due to various 

violations of the Code of Penal Discipline (hereinafter, the Code). Moraga lists the portions of 

the code which he feels were violated by prison officials. Moraga ignores the preliminary 

information provided in the Code dealing specifically with the rights associated thereto. On 

page 3 of the Code, Section D: Clarification of Procedures, specifically informs: 

It is not intended that the establishment of this Code create any 
right or interest in life, liberty, or property, or establish the basis for 
any cause of action against the State . . . officers or employees. 
The Code does not create any liberty interest on behalf of inmates 
nor is any liberty interest in favor of any inmate to be assumed from 
any part of the Code. 

The Code specifically states that a liberty interest is not created by the creation of th 

Code. In the paragraph following the above, the drafters of the Code inform Nevada inmates: 

Reliance on any published standard, the use of mandatory 
language, if such exists, or the creation of procedures related to the 
conduct of the disciplinary process, including but not limited to 
timeframes . . . is solely for the purpose of providing guidance for 
employees and should not be considered representative of the 
manner in which the NDOP has chose to exercise its discretion in 
such matters. The Failure of any employee of the NDOP to follow 
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any procedure should not result in any mandatory outcome, e.g., 
dismissal of charges, but should be one of many factors to be 
considered in exercising jurisdiction as to the outcome of any 
violation. 

In situations similar to the instant case, the United States Supreme Court has held that 

Due Process is not implicated when a statute does not create a liberty interest in existing 

freedom or a presumption of release, or a presumption of continued enjoyment of a presently-

existing right. In Meachum v. Fano,  427 U.S. 215 (1976) the Supreme Court, in rejecting the 

argument that Wolff v. McDonnell,  supra, controlled, held that Due Process is not implicated 

when a prisoner is transferred from one prison facility to another which maintains conditions 

arguably substantially less favorable than the first. While the transfer represented a change 

in conditions having a substantial adverse impact on the prisoner, even a "substantial 

deprivation", Due Process was not implicated because the Massachusetts statute did not 

create any right or liberty interest, expectation of right or liberty interest, or any presumption of 

the continuation of existing conditions, or a presumption of future happenings. Creating no 

right or presumption, the statute did not implicate Due Process: 

Here, Massachusetts law conferred no right on the prisoner to 
remain in the prison to which he was initially assigned, defensible 
only upon proof of specific acts of misconduct. Insofar as we are 
advised, transfers between Massachusetts prisons are not 
conditioned upon the occurrence of specified events. On the 
contrary, transfer in a wide variety of circumstances is vested in 
prison officials... 

Meachum,  427 U.S. 226-27. Because the authority to transfer was discretionary, Due Process 

was not implicated. See, Board of Regents v. Roth,  408 U.S. 564 (1972). 

In Sandin v. Connor,  515 U.S. 472 (1995) an inmate was sentenced pursuant to a 

disciplinary hearing to disciplinary segregation for misconduct while in prison. The Ninth 

Circuit reversed the district court's summary judgment for the prison officials, and found that 

an inmate has a liberty interest in remaining free from disciplinary segregation citing Wolff,  
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supra. The Supreme Court reversed and found that no such Due Process right existed either 

because of the change in conditions or because of the regulation permitting the discipline 

system. Apparently believing that the emphasis on finding liberty interests in mandatory 

statutory language had created unnecessary litigation, and believing that "liberty interest" 

litigation had gotten out of control, "the Court [having] encouraged prisoners to comb 

regulations in search of mandatory language on which to base entitlements to various state-

conferred privileges," Sandin,  515 U.S. at 481, the Court reigned in the test for liberty interest 

litigation. The court rejected the assertion that any action taken for a punitive reason 

encroaches on a liberty interest. The Court found that disciplinary punishment in a prison 

setting effectuates prison management and prisoner rehabilitative goals, and that it falls within 

the expected perimeters of the sentence imposed by a court of law. The Court held that 

sentencing the Petitioner to disciplinary segregation did not present an atypical, significant 

deprivation in which a state might create a liberty interest. The segregation did not constitute 

a major change in conditions. 

Moraga makes a number of accusations, arguing that NDOC violated its own policies 

and Moraga's constitutional rights. However, he does not provide any supporting 

documentation whatsoever to bolster his claims. Accordingly, his claims are nothing more 

than bare and conclusory arguments that do not warrant relief. See Hargrove v. State,  100 

Nev. 498, 686 P.2d 222 (1984). 

C. SUPPLEMENTAL ACT 

Moraga has also filed a "supplemental act." The State interprets this to be a 

supplement to Moraga's invalid petition for mandamus. In the supplement, Moraga contends 

that he was transferred to a cell at Ely State Prison that he did not want to be transferred to. 

As with the rest of Moraga's petition, the claim in the "supplemental act" is without merit and 

should be denied. 
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Besides the fact that Moraga has not properly identified the Respondents in this matter 

(NRS 34.735 specifically states that the petitioner must name as Respondent the person by 

whom he is confined or restrained. If a petitioner is incarcerated at a particular institution, 

they are to name the warden of that institution. If he is not in a specific institution, he is to 

name the Director of the Department of Corrections), he has completely failed to provide any 

documentation to support his claims as required by NRS 34.370(4). 

The very face of Moraga's claim shows that it is suspect. He asks this court to believe 

that he was allowed to choose the type of cell he wanted to be placed in (lockdown versus 

non-lockdown). It seems highly dubious that a maximum security prison facility would allow 

an inmate to choose whether he would be placed in a lockdown cell or in a cell with more 

freedom. Additionally, Moraga claims that he is being singled out because he is a Mexican 

and that inmates of other ethnicities are not being treated the same way he is. Moraga again 

fails to support his claims. Moraga's claims amount to nothing more than a fishing expedition 

and witch hunt at the expense of NDOC employees that he has had problems with. As 

Moraga has failed to meet his burdens under the controlling law, the instant petition should be 

denied. 

/ / / 

/ / / 

/ / 

/ / / 

/ / / 

/ / / 

/ / / 

/ / / 

/ / / 
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By: V 
D. pr,EG WHICKER 
DeWy Attorney General 

CONCLUSION  

Not only is Moraga's petition improperly before the court, but as the foregoing 

arguments show, he was provided with the minimum procedural safeguards as required by 

the Constitution. Not only were Moraga's various constitutional rights not violated, they were 

not even implicated by the disciplinary process in the instant case. Moraga has failed to meet 

his burdens under the various statutes and case law, accordingly, the instant petition should 

be denied. 

DATED this 	day of December, 2004. 

BRIAN SANDOVAL 
Attorney General 
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CERTIFICATE OF SERVICE 

I do hereby certify that I am an employee of the Office of the Attorney General and 

,e)04d  that on the 4.1 	day of December, 2004, I served a true and accurate copy of the foregoing 

State's Response to Extraordinary Writ of Mandamus by mailing via United States mail, 

first class, postage prepaid, to: 

Roy Daniels Moraga #31584 
Ely State Prison 
P. O. Box 1989 
Ely, Nevada 89301 

40,V.f.40/9Ateasemiti 
An Employed of the 
Office of the Attorney General 
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• • 

1 ) CASE NO. C092174 

2 

3 

4 

DEPARTMENT 8 FILED 

rill 14 BizMi t 9Z 

14 

15 

APPEARANCES: 

Plaintiff: 

Defendant: 

DEBORAH J. LIPPIS, ESQ. 

ROGER R. HILLMAN, ESQ. 

5 1 	IN THE EIGHTH JUDICIAL DISTRICT COURT VEE NALE STATE OF 

6 

7 

8 

9 1 THE STATE OF NEVADA, 	) 
) 

10 1 	 Plaintiff, 	) 
) 

11 1 	versue 	 ) 	TRANSCRIPT OF 
) 	REPORTER 

12 1 ROY D. MORAGA, 	 ) 
) 

13 1 	 Defendant. 	) 
) 

16 1 HELD BEFORE THE HONORABLE MICHAEL J. WENDELL, 
DISTRICT JUDGE 

17 1 Hearing held this 9th of March, 2.990 at 9:00 a.m. 

18 

19 

20 

21 

22 

23 

24 

25 I Reported by Jennifer Marie Sperduti, CSR #293 

NEVADA, IN AND FOR THE COUNTY OF CLARK 
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* * * * 

PROCEEDINGS 

18 

19 

20 

21 

22 

23 • 	26 
25 

ATTEST: True and accurate transcript. 

COURT REPORTER 

1.. 	• 

5 	 BY THE COURT: The State of Nevada 

6 	against Roy Moraga. 

7 	 He is present with counsel, Mr. Roger 

	

a 	Hillman, and Miss Debbie Lippis representing the 

9 	district attorney's office. 

' 	10 	 This matter is going to trial it 

	

11 	looks like on Monday, Counsel, 

	

12 	 BY MS. LIPPIS: Yes, your Honor. 

411 	13 	State's prepared. 

	

14 	 BY MR. HILLMAN: Yes. 

	

15 	 BY THE COURT: Monday at 10:00 in 

	

16 	this department for trial. 

	

17 	 BY MS. LIPPISt Thank you, sir. 
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DISTRICT COURT 

CLARK COUNTY NEVADA 
******************* 

ROY D. MORAGA 	 ) 

PETITIONER 	) 

V. 	 ) 

THE STATE OF NEVADA 	) 

RESPONDENTS 	) 

	 ) 

REQUEST FOR RECORDS 

PLEASE TAKE NOTICE, that, Now comes, ROY D. MORAGA, IN 

PRO PER, AND RESPECTFULLY REQUEST THIS HONORABLE COURT for an 

ORDER to get all records and transcripts, pleadings, papers a 

nd tangible personal property, including any and all discover 

ys of evidence, and copies of Exhibits in possession of respo 

ndent, THE STATE OF NEVADA AND RODGER HILLMAN, to be sent at 

State expense, to Petitioner at his place of confinement in 

Ely State Prison. 

STATEMENT OF FACTS 

1. PETITIONER, ROY D. MORAGA, has file stamped copies of 

notice of motion for withdrawal of attorney of record and tra 

nsfer of records, Dated OCTOBER 3, 1991, at 9:57 am. 

2. Motion for leave to proceed in forma paupers Dated OCT. 

3, 1991, at 9:56 am. 

3. The petitioner cannot proceed with appeals without said 

records, and the respondents should have records whiek petiti 

oner seems unable to obtain. 

CASE No. C-92174 

DEPT No. VIII 
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10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

Respectfully Submitted 

F?
oy  oc  D • Moraga 

P.O.Box 1989 
Ely Nevada, 89301 

CONCLUSION 

PETITIONER, Prays this Honorable grant an order requiri 

ng the respondents to send the records requested as soon as 

possible. 

CERTIFICATE OF SERVICE 

I hereby certify that I, ROY D. MORAGA, am the Petition 

er in the above entitled action, and that on the 15th day of 

M. 1992, I served a true and correct copy of the foregoing 

Motion for records by mailing same to; 

ROOGER R. HILLMAN 
Deputy Public Defender 
Public Defenders Office 
309 S. Third Str. 
Las Vegas, Nevada 89101 

22 

23 
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26 

27 

28 
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25 

Motion for Returning 

Seized Property 
Case No C 92174 
Dept. 

26 

REC 
.17 1 

COUNTY 

Dated this 7th Day of December 

LO, 
92 

L ER K 

\en 

FILED 

JUL 21 	8 42 Ail '9Z 

CLER6 
IN THE EIGHTH JUDICIAL DISTRICT COURT OF NEVADA 

IN AND FOR CLARK (XUNTY 
*********************** 

ROY D. NORMA 
P .80X 1989 
ELY, NEVADA 89301 

ROY D. !MAGA 	 ) 
PErITIONER 	 ) 

) 
Vs 	 ) 

) 
) 

THE STATE OF NEVADA 	) 
RESPONDANTS 	 ) 
	 ) 

Now Comes, Roy D. Moraga,Before this Honorable Court and hereby 

moves this Court to direct that certain property of which he is 

owner, a schedul,f of which is attacked hereto, and which on Dec. 

5,1989 at the Las Vegas, County Jail, in Clark County,was taken 

from him during booking, and unlawfully seized by Metro officers, 

whose true names are unknown to Petitioner, and that property be 

returned him. 
The Petitioner further states that the property was seized 

against his will. 

2441 D.  7--.7:ea.-Loget, 
Roy/ D ,  Moraga 
P.O.Box 1989 
ELY,NEVADA 89301 
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Dated this 7th day of December 1992, 

RoVD. Moraga 
P.O.Box 1989 
Ely,Nevada 89301 

6 

7 

8 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

1 

2 	 The undersigned declares under the penalty of perjury 

3 that he is the Petitioner in the aboved named action, that he has 

4 read the above pleadings and that the information contained therein 

5 is true and correct. 

23 

24 

25 

26 

27 

28 



PROPERTY TAKEN 

1. 1. Pair of Boots 

2. 1. U.N.L.V. Sweatshirt 

3. 1. T-shirt 

4. 1. Levis Jacket 

5. 1. Levis Pants 

6. 1. Pair of socks 

7. 1. Boxer shorts 
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DISTRICT COURT 
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26 

27 
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1 

2 

3 

4 

5 

6 

7 

8 

REX BELL 
DISTRICT ATTORNEY 
Nevada Bar /001799 
200 S. Third Street 
Las Vegas, Nevada 89155 
(702) 455-4711 
Attorney for Plaintiff 
THE STATE OF NEVADA 

CLARK COUNTY, NEVADA 

THE STATE OF NEVADA, 	 ) 	CASE NO. C92174 
) 

Plaintiff, 	) 	DEPT. NO. 	X 
) 

-vs- 	 ) 	DOCKET NO. 	K 
) 

ROY D. MORAGA, 	 ) 
) 
) 
) 

Defendant, 	) 
) 

	 ) 

ANSWER IN OPPOSITION TO  

MOTION YOR RETURNING SEIZED PROPERTY  

Hearing Date: 8-3-92 
Hearing Time: 9:00 A.M. 

COMES NOW the State of Nevada through REX BELL, Clark County 

District Attorney, by and through Deputy District Attorney, VICKI 

J. MONROE, and opposes the defendant's motion for returning seized 

property. 

/ / / 

/ / / 

/ / / 

/ / / NI 

real' 
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This answer is based upon the entire record of these 

proceedings, the points and authorities attached hereto, and 

argument of counsel. 

DATED thisc5/ 	day of July, 1992. 

REX BELL 
DISTRICT ATTORNEY 
Nevada Bar #001799 

BY:  ('  
via(' J. MONROE 	- 
Deputy District Attorney 
Nevada Bar #00003776 

POINTS AnD AUTHORITIES  

STATEMENT Of FACTS  

On December 5, 1989, between the hours of 1:30 a.m. and 5:30 

a.m., the defendant entered the victim's residence located at 1000 

Dumont, Apt. 227. As there were no signs of forced entry into the 

apartment, it is believed that the victim's 22 year old daughter 

left the front door closed but unlocked. Once inside, the 

defendant took a woman's Seiko watch and approximately $25 from a 

coffee table in the living room, an unknown amount of cash from the 

victim's bedroom dresser, and a key to the apartment which was 

laying on a table by the front door. The defendant then left the 

apartment. At approximately 7:30 a.m., the victim returned home 

and discovered the items missing. Police were contacted and a 

crime report was submitted. Significantly, the victim's 22 year 

old daughter was upstairs asleep during the time of the incident. 

On December 5, 1989, at approximately noon, the victim (a 46 

year old female) was awakened by the defendant knocking at her 

front door; after informing the defendant that he had awakened her 

-2- 
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and to leave, the victim returned to her bed. Approximately 1 3/4 

hours later, the victim was awakened by a noise in her home; upon 

investigating, she discovered the defendant on the stairs outside 

of her bedroom. The defendant grabbed the victim, placing his hand 

over her mouth and forced her into her bedroom and onto her bed. 

A struggle ensued and the victim was able to free herself and 

attempted to flee; however, the defendant pushed her down on the 

stairs. The defendant grabbed the victim from behind, twisting her 

arm behind her back, forced her back into her bedroom, threw her 

onto the bed, and sexually assaulted her by inserting his penis 

into her vagina. After the defendant ejaculated into the victim's 

vagina, he allowed her to get up. The victim went downstairs to 

the kitchen, followed by the defendant; while downstairs, the 

defendant pushed the victim onto the couch and attempted to have 

sexual relations with her. The victim was able to free herself. 

The defendant then instructed the victim to shower and she 

complied. Upon the victim exiting the shower, the defendant forced 

her back onto the bed and inserted his penis into her vagina a 

second time. After ejaculating, the defendant allowed the victim 

to get up. When the defendant went into the bedroom and began 

"washing himself", the victim went downstairs and telephonically 

contacted her daughter, informing her of the attack and asking for 

police assistance. The defendant came downstairs and left the 

apartment. 

At approximately 2:14 p.m., police detained the defendant in 

the 900 Block of Sierra Vista; after being positively identified by 

the victim, he was arrested and transported to the Clark County 

Detention Center. The victim was transported to the University 

-3- 
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Medical Center and a rape examination completed. 

Defendant plead not guilty and his case proceeded to trial on 

March 12, 1990, through March 15, 1990. The jury found Defendant 

guilty of two counts of Burglary and two counts of Sexual Assault. 

On June 13, 1990, the Defendant was sentenced to life in the 

Nevada State Prison without the possibility of parole after being 

adjudicated a habitual criminal. 

Defendant's appeal to the Nevada Supreme Court was denied on 

August 27, 1991; however, the court remanded the Defendant's case 

to District Court for resentencing. The Supreme Court found that 

the District Court had erroneously imposed one sentence for 

multiple offenses (Exhibit I - attached hereto and incorporated 

herein). 

On October 21, 1991, this Court resentenced Defendant to ten 

(10) years Nevada State Prison for Count I - Burglary, to run 

consecutive to Count II - Burglary to run consecutive to life 

imprisonment without the possibility of parole to Count III - 

Sexual Assault to run consecutive to life imprisonment without 

possibility of parole for which Defendant was also adjudicated an 

habitual criminal. 

On January 29, 1992, this Court appointed Mark Bailus to 

handle any further proceedings. 

ARGUMENT 

When Defendant was arrested shortly after he sexually 

assaulted the victim, the police impounded into evidence the 

clothes he was wearing at the time of the arrest. This property 

included one pair of cowboy boots, one pair of white socks, one 

pair blue levi jeans, one gray jacket, one pair white boxer shorts, 

-4- 
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REX BELL 
DISTRICT ATTORNEY 
Nevada/Bar /001799 

BY: 
VICXI J: MONRO 
Deputy District Attorney 
Nevada Bar /00003776 

one white "UNLV Rebels" sweater, one white pullover shirt, and one 

brown elastic knee brace. 	(Exhibit II, attached hereto and 

incorporated herein). 	Several of these clothing items were 

examined by Linda Errichetto of the Las Vegas Metropolitan Police 

Department Crime Lab. The information recovered was used at trial. 

The clothing that is the basis of Defendant's motion was and 

remains evidence in this case. The State anticipates that 

Defendant's attorney will file Petitions for Post-Conviction 

Relief. Due to the fact that the clothing is evidence and 

Defendant's case is still ongoing, the clothing must not be 

returned to the Defendant. 

CONC1JUSION  

The State respectfully requests that Defendant's motion to 

return his property be denied. 

DATED this day of July, 1992. 
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day of July, 1992, I 

CERTIFIcATE OF MAILING 

I hereby certify that on the 

deposited a copy of the above and foregoing in the United States 

Mail, Las Vegas, Clark County, Nevada, addressed as follows: 

ROY D. MORAGA 
Ely State Prison 
P. O. Box 1989 
Ely, Nevada 89301 

Em loyee of ti1el  istr ct 
Attorney's Office 

RECEIPT OF COPY  

RECEIPT OF A COPY of the above and foregoing ANSWER IN 

OPPOSITION TO DEFENDANT'S MOTION FOR RETURNING SEIZED PROPERTY is 

hereby acknowledged this -.5X 4L'clay of July, 1992. 

MARK B. BAILUS, ESQ. 

MARK B. BAILUS 
By 

600 S. Eighth Street 
Las Vegas, Nevada 89101 

kjh 
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er -TH 

RACK ON CA:, . dr For Resen 16119 OF A 	A  
IN THE SUPREME COURT OF THE STATE OF NEVADA 

ROY D. MORAGA, ) 
) 

Appellant, 	) 
) 

No. 21488 

vs. 	 ) 
) 

THE STATE OF NEVADA, 	 ) 
) 

Respondent. 	) 
) 

ORDER OF REMAND 

This is an appeal from a judgment of conviction 

pursuant to a jury verdict of two counts of burglary and two 

counts of sexual assault in violation of NRS 200.364, 200.366 

and 205.060. The district court adjudicated appellant a 

habitual criminal and sentenced him to a single term of life 

imprisonment in the Nevada State Prison without the possibility 

of parole. 

Appellant's sole contention on appeal is that the 

evidence presented at trial was insufficient to support the 

jury's finding of guilt. Our review of the record on appeal, 

however, reveals sufficient evidence to establish guilt beyond 

a reasonable doubt as determined by a rational trier of fact. 

See Wilkins v. State, 96 Nev. 367, 609 P.2d 309 (1980). 

In particular, we note that the victim's daughter 

testified that on December 5, 1989, she discovered that her 

watch, apartment key, and some other items were missing. She 

had heard a noise the night before. The same day, appellant 

gave the daughter's watch to his ex-girlfriend as a present. A 

key to the apartment was found among appellant's belongings. 

Although the victim had locked the door to the apartment, later 

that day the victim saw appellant standing in her bedroom 

hallway. He then raped her twice. Appellant's fingerprints 

were found on a can of hairspray in the bathroom. Neither the 

victim nor her daughter had given appellant permission to enter 
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the apartment. 	This evidenee supports the conclusion that 

appellant twice entered the apartment, once with intent to 

commit larceny,' once with intent to commit the felony of sexual 

assault. 

In addition, we note that the victim testified that 

when she woke up and saw appellant in her bedroom halfway, she 

screamed out the bathroom window for help. Appellant grabbed 

her mouth and threw her on the bed. Following a struggle, 

appellant inserted his penis into her vagina against her will. 

After she showered, he again threw her on the bed and inserted 

his penis into her vagina against her will. Medical evidence 

revealed the presence of semen and sperm in her vagina. The 

victim immediately called for help. Appellant bragged about 

his deeds to a worker at the apartment complex as he left. 

This evidence supports the conclusion that appellant twice 

subjected the victim to sexual penetration against her will. 

The jury could reasonably infer from the evidence 

presented that appellant committed two counts of burglary and 

two counts of sexual assault. It is for the jury to determine 

the weight and credibility to give conflicting testimony, and 

the jury's verdict will not be disturbed on appeal where, as 

here, substantial evidence supports the verdict. See Bolden v. 

State, 97 Nev. 71, 624 P.2d 2(:) (1981). 

Finally, we note that appellant's sentence is 

erroneous. Appellant was convicted of four separate offenses 

(in addition to which he was adjudicated a habitual criminal), 

yet he received a single sentence. Although the district court 

has discretion to dismiss a count of habitual criminality, see 

NRS 207.010(4), the district court does not have discretion to 

impose but one sentence for multiple primary offenses. 	Cf. 

Barrett v. State, 105 Nev. 361, 775 P.2d 1276 (1989). 	Our 

criminal laws anticipate that, for each offense of which a 

2 
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C.J. 

You 

defendant is convicted, t 	e should be a corresponding 

sentence. 	Accordingly, we remand this case to the district 

court for resentencing of appellant. ' 

It is so ORDERED. 

mowbray 

cc: Hon. Michael J. Wendell, District Judge 
Hon. Frankie Sue Del Papa, Attorney General 
Hon. Rex Bell, District Attorney 
Morgan D. Harris, Public Defender 
Loretta Bowman, Clerk 
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THE STATE OF NEVADA, 

Plaintiff, 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

CASE NO. C92174X 

DEPT. NO. X 

DOCKET NO. K 

ORDER 

VS. 

ROY D. MORAGA, 
ID#938554 

Defendant. 

28 

REX BELL 
DISTRICT ATTORNEY 
Nevada Bar #001799 
200 S. Third Street 
Las Vegas, Nevada 89155 
(702) 455-4711 
Attorney for Plaintiff 
THE STATE OF NEVADA 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

ICE03 1 

DATE OF HEARING: 8-3-92 
TIME OF HEARING: 9:00 a.m. 

THIS MATTER having come on for hearing before the above 

entitled Court on the 3rd day of August, 1992, the Defendant not 

being present, represented by MARK BAILUS, ESQ., the Plaintiff 

being represented by REX BELL, District Attorney, through VICKI J. 

MONROE, Deputy District Attorney, and the Court having heard the 

arguments of counsel and good cause appearing therefore, 

/ / / / 

/ / / / 

/ / / / 

/ / / / 

/ / / / 
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VICKI J. MONR 
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Deputy District Attorney 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

IT IS HEREBY ORDERED that the Defendant's Motion for Return of 

Seized Property shall be, and it is, hereby denied without 

prejudice. 

DATED this 	2,  day of August, 1992. 

/ 
- 	; 
	 — 

DIST 	IS 

REX BELL 
DISTRICT ATTORNEY 
Nevada Bar #001799 
Nevada Bar #003776 

I / I I 

/ 	I / 

/ 
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Attorney for Defendant, ROY MORAGA 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

* * * * * * 

CASE NO. C 92174 
DEPARTMENT NO. X 

DATE/HEARING: 9-• y r 3 

1 

MARK B. BAILUS, ESQ. 
Nevada Bar No. 002284 
CHERRY, BAILUS & KELESIS 
600 South Eighth Street 
Las Vegas, NV 89101 
(702) 	385-3788 

THE STATE OF NEVADA, 	 ) 
) 

Plaintiff, 	) 
) 

vs. 	 ) 
) 

ROY MORAGA, 	 ) 	TIME/HEARING: 
) 

Defendant. 	) 
	 ) 

NOTION FOR IJUJ,VE TO PROCEED IN FORMA PAUPERI81  
AFFIDAVIT IN BUIMOXT OF REDDEST TO FROCRED IN  

JU MT 

AFFIDAVIT 07 PETITION  

COMES NOW, Defendant, ROY MORAGA, through his attorney of 

record, MARK B. BAILUS, ESQ., of the law offices of CHERRY, BAILUS 

& KELESIS, and as a courtesy to Defendant and pursuant to E.D.C.R. 

3.70, said counsel files the following documents for an on behalf 

of Defendant, ROY MORAGA: 

1. Motion for Leave to Proceed in Forma Pauperis; 

2. Affidavit in Support of Request to Proceed in Forma 
Pauperis; 
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3. Motion for Amended Judgment of Conviction to Include 
Jail Time Credit; and 

4. Affidavit of Petitioner 

DATED this 0269  day of August, 1993. 

CHERRY, BAILUS & KELESIS 

By  >MAI&  

MARK B. BAILUS, ESQ. 
State Bar No. 002284 
600 South Eighth Street 
Las Vegas, Nevada 89101 

NOTICE OF NOTION 

TO: STATE OF NEVADA, Plaintiff; and 

TO: REX BELL, ESQ., its attorney of record: 

YOU, AND EACH OF YOU, WILL PLEASE TAKE NOTICE that the 

undersigned will bring the MOTION FOR LEAVE TO PROCEED IN FORMA 

PAUPERIS and MOTION FOR AMENDED JUDGMENT OF CONVICTION TO INCLUDE 
; 

JAIL TIME CREDITS on for hearing on the 	7  day of 	  

1993, at the hour of  	in Department No. X of the above- 

entitled Court, or as soon thereafter as counsel may be heard. 

DATED this cPIP  day of August, 1993. 

CHERRY, BAILUS & KELESIS 

By 	  

MARK B. Al S, ESQ. 
State Bar No. 002284 
600 South Eighth Street 
Las Vegas, Nevada 89101 
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Case No. C 92174 

Dept NO. X  

DISTRICT COURT 

CLARK COUNTY, NEVADA 

ROY MORAGA #31584 	,) 
) 

Petitioner 	 ) 
) 

vs. 	 ) 
) 

THE STATE OF NEVADA, 	) 
) 

Respondent. 	 ) 
	 ) 

MOTION FOR LEAVE TO 
PROCEED IN FORMA PAUPERIS 

Date of Hearing: 	  

Time of Hearing: 	  

COMES NOW the Petitioner, in propria persona, pursuant to 

NRS 12.015, and respectfully moves this Honorable Court for an 

Order granting Petitioner leave to proceed in the above-entitled 

action in forma pauperis, without requiring Petitioner to pay or 

provide security for the payment of costs of prosecuting this 

action. 

This motion is made and based upon the attached affidavit 

and certificate. 

DATED this /12  	day of August 	, 1993. 

Respectfully submitted, 

2125 ,  i.2 //,X.-C--,4  
Pettioner-In Propr,ka Persona 

. 	 . 
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Case No. C 92174 

Dept No.  X 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

ROY MORAGA #31584 	 ) 
) 

PETITIONER, 	) 
) 

vs. 	 ) 
) 

THE STATE OF NEVADA, ) 
) 

RESPONDENT. 	) 
) 

AFFIDAVIT IN SUPPORT OF 
REQUEST TO PROCEED IN FORMA PAUPERIS 

Date of Hearing: 	  

Time of Hearing: 	  

ROY MORAGA #31584 	 , first being duly sworn, depose and 

say that I am the Petitioner in the above-entitled case; that in 

support of my motion to proceed without being required to prepay 

fees, costs or give security therefor; I state that because of my 

poverty I am unable to pay the costs of said proceeding or to give 

security therefor that I an entitled to relief. 

request an attorney to be appointed 

for me. 

I further swear that the responses which I have made to 

questions and instructions below are true. 

1. Are you presently employed: Yes 	No XXX 

a. 	If the answer is yes, state the amount of your salary 

of wages per month, and give the name and address of your 

employer: 	  

I do XXX do not 

- 1 - 



Yes No XXX 

b. If the answer is no, state the date of last employment 

and the amount of salary and wages per month which you received. 

2. 	Have you received within the past twelve months any 

money from any of the following sources? 

a. Business, profession or form of self-employment? 

Yes 	No XXX - 

b. Rent payments, interest or dividends? 

Yes 	No XXX 

c. Pensions, annuities or life insurance payments? 

Yes 	No XXX 

d. Gifts or inheritances? 

Yes 	No XXX 

e. Any other sources? 

Yes 	No XXX - 

If the answer to any of the above is "YES" describe each 

source of money and state the amount received from each during the 

past twelve months:   

3. 	Do you own cash or equivalent prison currency, or do 

you have money in a checking or savings account? 

If the answer is "YES" state the total value of the items 

owned: 
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4. 	Do you own any real estate, stocks, bonds, notes, 

automobiles, or other valuable property (excluding ordinary house-

hold furnishings and clothing)? Yes 	No XXX 

If your answer is "YES" describe the property and state its 

approximate value: 	  

5. 	List the persons who are dependent upon you 

for support, state your relationship to those persons, and 

indicate how much you contribute toward their support: 	  

10 

11 

UNDER THE PENALTY OF PERJURY, pursuant to NRS 208.165, the 

above affidavit is true and correct to the best of affiant's 

personal knowledge and belief. 

DATED this  47  day of August, 1993. 

a  

ELYAITATE PRISON 
P.O. Box 1989 
Ely, Nevada 89301 

/ / / / / 

/ / / / / 

/ / / / / 
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CLARK COUNTY, NEVADA 
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ROY MORAGA #31584 

Petitioner, 

VS. 

THE STATE OF NEVADA 

Respondent. 

Case No. C 92174 
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MOTION FOR AMENDED JUDGMENT OF 
CONVICTION TO INCLUDE JAIL TIME CREDITS 

Date of Hearing: 	  

Time of Hearing: 	  

COMES NOW the Petitioner, ROY MORAGA #31584 	, in propria 

persona, and respectfully moves this Honorable Court for an Order 

granting Petitioner credits for all time served in presentence 

custody (a combined total of roughly  193  days) in the above 

case, and for an Amended Judgment of Conviction reflecting said 

credits. 

This motion is based on the accompanying Points and 

Authorities, attached Affidavit of Petitioner and all records and 

files of the above-entitled case on tile with this Court. 

DATED this  6  day of Aagust 	199 3  . 

eVtioner-In P/Opria Persona 
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POINTS AND AUTHORITIES  

Traditionally, in this State, any defendant convicted of a 

crime and sentenced to a term of imprisonment is entitled credit 

against such term and sentencing. Slack vs - State,  90 Nev. 373, 

528 P.2d 703 (1974). 

The common law rule, although discretionary in nature, has 

been held applicable regardless of the sentence imposed be it 

maximum, minimum, or whatever. Anglin vs, State,  90 Nev. 287, 525 

P.2d 34 (1979). And to all classes of defendants. Moreso, to the 

indigent defendant who is unable to post bail, in which case the 

awarding of presentence credits become mandatory. Id. 

Along the same lines, the legislature has implemented 

credit to those convicted of crime. In this regard, NRS 176.055, 

sets forth the following: 

(W)henever a sentence of imprisonment in the 
...state prison is imposed, the court may order 
that credit be allowed against the duration of 
the sentence, including any minimum term thereof 
prescribed by law, for the amount of time which 
the defendant has actually spent in confinement 
before conviction, unless his confinement was 
pursuant to a judgment of conviction for another 
offense. 

NEV. REV. STAT. 176.055 (1989). 

Furthermore, NRS 176.105 commands that all credits awarded 

be reflected in the Judgment of Conviction: 

(I)f a defendant is found guilty and is... (b) 
Sentenced as provided by law, the judgment of 
conviction must set forth 	the exact amount 
of credit yranted for time spent in confinement 
before conviction, if any. 

Here, the Petitioner spent 193 days in custody prior to 

sentencing, from 12/5/89  . 19§ 9  , to 6/16/90 	1990 

/ / / / / 
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However, neither the common law or statutory rule of award-

ing presentence credits is being applied to the Petitioner's case. 

In essence, Petitioner, an indigent person, is being denied equal 

protection of law in violation of the Fourteenth Amendment to the 

United States Constitution ant Article 4, section 21 of the Nevada 

Constitution. 

Furthermore, since the Nevada Department of Prisons uses a 

method of calculation whereby they back date the sentencing date 

by the total amount of jail time credit an inmate receives, deny-

ing Petitioner credit directly affects the amount of time the Pet-

itioner must remain in custody. 

THEREFORE, for those reasons cited above, Petitioner 

respectfully requests this Court award him all jail time credit to 

which he may be entitled. Furthermore, Petitioner requests this 

Court issue an Amended Judgment of Conviction reflecting any 

credit awarded. 

DATED this  6 , day of August 	. 1993.   

Respectfully submitted 

Pet/loner-1n Prop 
ELY STATE PRISON 
P.O.BOX 1989 
Ely, Nevada 89301 

Persona 

/1 / // 

/ / / / / 
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Case No. C 92174 

Dept No. X 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

ROY MORAGA 431584 	 ,) 
) 

Petitioner, 	 ) 
) 

VS. 	 ) 

) 

THE STATE OF NEVADA 	) 
) 

Respondent. 	 ) 
	 ) 

AFFIDAVIT OF PETITIONER 

Date of Hearing: 

Time of Hearing: 
STATE OF NEVADA 

S5. 

WHITE PINE COUNTY 	) 

I, ROY MORAGA #31584 , do hereby swear under penalty of 

perjury that the assertion of this affidavit are true, of my 

personal knowledge and belief. 

1. I am the petitioner in the above-entitled action and I 

am a lay person untrained in law; 

2_ 	I make this affidavit in support of my Motion for 

Amended Judgment of Conviction to include Jail Time Credits. 

3. I have not received any credit whatsoever for the time 

I spent in presentence custody in connection with the above-entit-

led action. 

4. I was sentenced in the above-entitled action on or 

about 6/16/90 , 1990  , and prior to sentencing I served 193  

days in custody, from 12/5/89 	,19 89 , 	6/16190 	, i990.  

...—.1110v.1"77!71. 
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5. That I believe I should be credited with a total of 

days pursuant to NRS 176.055 for the time spent in custody 

prior to sentencing. 

6. If I an not given the credits sought, I will be incar-

cerated and deprived of my freedom and liberty for a period longer 

than allowed by law, and the sentence imposed by this Court, 

unless this Court takes corrective action to provide full credit 

for all time spent in custody prior to the imposition of sentence 

in the above-entitled action. 

Further your affiant sayeth nought. 

EXECUTED this 	 day of August 	, 1993.   

Respectfully submitted 

193 

ORAGA #31584 

UNDER THE PENALTY OF PERJURY, pursuant to NRS 208.165, the 

above affidavit is true and correct to the best of affiant's 

personal knowledge and belief. 

DATED this  u:  day of August 	, 1993 . 

/ .7 e!ip,  
PerAMioner - In Praia Person 

ROY MORAGA # 31584 

/ / / / / 

// / / / 

/ / / / / 
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Attorney for Defendant, ROY MORAGA 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

* * * * * * 

CASE NO. C 92174 
DEPARTMENT NO. X 

DATE/HEARING: 	9/8/93  

MARK B. BAILUS, ESQ. 
Nevada Bar No. 002284 
CHERRY, BAILUS & KELESIS 
600 South Eighth Street 
Las Vegas, NV 89101 
(702) 	385-3788 

g  

21 10 it AIM 

cAtcp674.A.•••• 
uts# 

THE STATE OF NEVADA, 	 ) 
) 

Plaintiff, 	) 
) 

vs. 	 ) 
) 

ROY MORAGA, 	 ) 	TIME/HEARING: 	9:00 a.m.  
) 

Defendant. 	) 
	 ) 

RECEIPT OP COPY  

RECEIPT OF COPY of the MOTION FOR LEAVE TO PROCEED IN FORMA 

PAUPERIS; AFFIDAVIT IN SUPPORT OF REQUEST TO PROCEED IN FORMA 

PAUPER'S; MOTION FOR AMENDED JUDGMENT OF CONVICTION TO INCLUDE JAIL 

TIME CREDITS AND AFFIDAVIT OF PETITIONER is hereby acknowledged 

this ‘---/  day of August, 1993. 

REX BELL, DISTRICT ATTORNEY 

By 	  
Deputy District Attorney 
200 South Third Street 
Seventh Floor 
Las Vegas, Nevada 89155 

1 
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REX BELL 
DTSTRICT ATTORNEY 
Nevada Bar #001799 
200 S. Third Street 
Las Vegas, Nevada 89155 
(702) 455-4711 
Attorney for Plaintiff 
THE STATE OF NEVADA 

DISTRICT COURT 

CLARK COUNTY. NEVADA 

THE STATE OF NEVADA, 	 ) 	CASE NO. 	C92174 
) 

Plaintiff, 	) 	DEPT. NO. 	X 
) 

	

-vs- 	 ) 	DOCKET NO. 	K 
) 

ROY D. MORAGA, 	 ) 

	

#0938554 	 ) 
) 
) 

Defendant. 	) 
) 

	 ) 

SECOND AMENDED 
JUPOENT OF CONVICTION (JURY TRIAL)  

WHEREAS, on the 11th day of January, 1990, the defendant ROY 

D. MORAGA, entered a plea of not guilty to the crime of COUNTS I 

and II - BURGLARY, COUNTS III and IV - SEXUAL ASSAULT, committed 

between December 4, 1989, through December 5, 1989, in violation of 

NRS 205.060, 200.364, 200.366, and the matter having been tried 

before a jury, and the defendant being represented by counsel and 

having been found guilty of the crime of COUNTS I and II 

BURGLARY, COUNTS III and IV - SEXUAL ASSAULT; and 

WHEREAS, thereafter, on the 13th day of June, 1990, the 

defendant being present in Court with his counsel ROY GARCIA, ESQ., 

and DEBORAH J. LIPPIS, Deputy District Attorney also being present; 

•■• 
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the above entitled Court did adjudge defendant guilty thereof by 

reason of said trial and verdict and, in addition to the $25.00 

administrative assessment fee, sentenced defendant to Life without 

the possibility of parole. 

THEREAFTER on the 27th day of August, 1991, the Supreme Court 

ordered that the case be sent back to District court for 

resentencing. That on October 21, 1991, the defendant was 

sentenced to a $25.00 administrative assessment fee and Count I - 

ten (10) years in the Nevada Department of Prisons. Count II - ten 

(10) years in the Nevada Department of Prisons, sentence to run 

consecutive to Count I. Count III - Life in the Nevada Department 

of Prisons with the possibility of parole, defendant not being 

eligible for parole until he has actually served five (5) years, 

sentence to run consecutive to Count II. Count IV - That on June 

13, 1991, on a motion by the State, and granted by the Court to 

amend the Information to allege the defendant be treated as a 

Habitual Criminal, pursuant to NRS 207.010(2) and that he be 

sentenced to Life in the Nevada Department of Prisons without the 

possibility of parole, sentenced to run consecutive to Count III. 

Credit for time served to be determined by Department of Parole and 

Probation. 

THEREAFTER on the 15th day of September, 1993, the defendant 

not being present in court, represented by his attorney, the Court 

ordered the defendant given 180 days credit for time served. 

// 	 // 

// 	 // 

// 	 // 

// 	 // 

-2- 
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THEREFORE, the Clerk of the above entitled Court is hereby 

2 directed to enter this Judgment of Conviction as part of the record 

3 in the above entitled matter. 
1 

4 	DATED this  Ar  day of September, 1993, in the City of Las 

5 Vegas, County of Clark, State of Nev, 
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October 95 19 	 

titc. 9.92, 40J-29.i 

■ 

4 

C921”.74 
X 

• 
IN THE SUPREME COURT OF THE STATE OF NEVADA 

E L. CLERK'S CERTIFICATE 
Ocr 	14 44 I 	'5 

STATE OF NEVADA, ss. 
- 

I, Janette M. Bloom, the duly appointed and qualified Clerk of the Supreme Court of said State of 

Nevada, do hereby certify that the following is a full, true and correct copy of the Judgment in the 

matter of ROY D. MORA.GA  vs. THE STATE OF NEVADA, 

Case M.o. 22901. 

JUDGMENT  

The Court being fully advised in the premises and the law, it is now ordered, adjudged and 

decreed, to the effect: "ORDER this appeal dismissed." 

Judgment, as quoted above, entered this 4th day  of 	October , 119 95  

IN WITNESS WHEREOF, 1 have hereunto set my hand and 

affixed the Seal of said Supreme Court, at my office in 

24th Carson City, Nevada, this 	 day of 

JANETTE M. BLOOM 
Clerk of Supreme Court of the State of Nevada 

sp 

By 	 
Chief Deputy Clerk 
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IN THE SUPREME COURT OF THE STATE OF NEVADA 

ROY D. MORAGA, 	 ) 
) 

Appellant, 	) 
) 

vs. 	 ) 
) 

THE STATE OF NEVADA, 	 ) 
) 

Respondent. 	) 
	 ) 

No. 22901 

FILED 
OCT 04 1995 

JANETTE M. BLOOM 
CLERK O SUPREME COURT 

BY 

ORDER DISMISSING APPEAL 

This is an appeal from a judgment of conviction, 

pursuant to a jury verdict, of two counts each of burglary and 

sexual assault. At appellant's sentencing hearing, the district 

court adjudicated him a habitual criminal and, as a result, 

sentenced him to a term of life in the Nevada State Prison without 

the possibility of parole. The habitual criminal adjudication was 

based on three prior felony convictions: (1) a 1977 conviction for 

aggravated assault in Arizona; (2) a 1983 conviction for attempted 

aggravated assault in Arizona; and (3) a 1988 conviction for third 

degree burglary in Arizona. 

Appellant points out that two of the prior convictions 

list the name "Roy Daniels Moraga" and that the other lists the 

name "Roy Daniel Moraga" and asserts that the state presented 

convictions that may not apply to him. Appellant, however, failed 

to object to these prior convictions on the basis of identity. 

"[A]n unexcused failure to object in the trial court to the 

State's failure to make an affirmative showing of the Validity of 

the prior convictions relied upon to enhance a penalty under NRS 

207.010 preclude[s] the raising of this objection for the first 

time on appeal." Baymon v. State, 94 Nev. 370, 372, 580 P.2d 943, 

944 (1978)(citing Thomas v. State, 93 Nev. 565, 571 P.2d 113 

(1977)). 

Moreover, we conclude that the state adequately proved 

that appellant received the three prior convictions. See  NRS 



, C. J. 

• 	S 
207.010; Jackson V. State, 97 Nev. 179, 625 P.2d 1165 (1981). 

The prior convictions presented by the state do not, on their 

face, "raise a presumption of constitutional infirmity," and the 

district court was entitled to use these convictions for sentence 

enhancement purposes. mcAnulty V. State, 108 Nev. 179, 181, 826 

P.2d 567, 569 (1992). Accordingly, we 

ORDER this appeal dismissed. 

co: Hon. Jack Lehman, District Judge 
Hon. Frankie Sue Del Papa, Attorney General 
Hon. Stewart L. Bell, District Attorney 
Cherry, Bailus & 'Celeste 
Loretta Bowman, Clerk 
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IN THE SUPREME COURT OF THE STATE OF NEVADA 

REMITTITUR 

DATE: 

TO: 

RE: 

October 24, 1995 

Honorable Loretta Bowman, Clerk 

ROY D. MORAGA vs. THE STATE OF NEVADA 

NO 	22901 	DIST. CT. NO  C92174  

Pursuant to NRAP Rule 41, enclosed is (are) the following: 

X  Certified copy of Judgment and copy of Order. 

	 Certified copy of Judgment and copy of Opinion. 

	 Certified copy of Judgment and Opinion. 

X 	  Receipt for Remittitur. (County Clerk please sign below and return. Retain the 
attached copy for your records.) 

	 Record on Appeal_ Volumes 	  

	 Exhibits 	  

	 Deposition(s) of 	  

	 Memorandum of Costs and Disbursements. 

	 Other 	  

cc: Hon. Jack Lehman, District Judge 
Cherry & Ballus 
Hon. Frankie Sue Del Papa, Attorney General 
Hon. Stewart Bell, District Attorney 

issued by: 	 
Chief Deputy Supreme Court Clerk 

sp 

RECEIPT FOR REMITTITUR 

Received of Janette M. Bloom, Clerk of the Supreme Court of the State of Nevada, the 

REMITTITUR issued in the above-entitled cause, on (date) 	OCT 3 0 1995  

LORETTA 
County Clerk 

9-427 	 L0,1976  
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1,  ROY DANIELS MORAGA , hereby declare and state 16 

Case No. C92174 

2 Dept. No. 10 

3, 

F! 
lEB ZU 	171 ggS 

r1 FRP< 

4 

5 

611 IN THE EIGHTH 	JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA 

7 	 IN AND FOR THE COUNTY OF CLARK 

8 

9 ROY DANIELS MORAGA 

10 	 Petitioner, 

11 ' 	 -vs- 	 AFFIDAVIT IN SUPPORT 

12  THE STATE OF NEVADA 	
OF MOTION TO PROCEED 

, 	 IN  FORMA PAUPERIS  

13 	 9 

14 	 Respondent. 
	 / 

15 
o 0 

t!) 
C -Ti 

Z rn 

IdC 

r-  cj 
flip, cr 
41 ,  

17 that I am the Petitioner in the above entitled case; that in suppor 

18 of my Motion to proceed without being required to prepay fees, cost 

19 or give security therefor; T state that because of my poverty I am 

nable to pay the costs of said proceeding or to give security 

herefor; that I am entitled to relief. 

I doXxx do not 	request an attorney be appointed to 

present me. 

I further swear that the responses which I have made to 

25ilquestions and instructions below are true. 

1. Are you presently employed: Yes 	NoXXX 

27 ' 	 a. If the answer is Yes, state the amount of your salary 

28 or wages per month, and give the name and address of your employer: 

- 1 - 

24 

26 
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NOT APPLICABLE 

b. If the answer is No, state the date of last employment 

and the amount of salary and wages per month which you received: 

2. Have you received within the past twelve months any 

money from any of the following sources? 

a. Business, profession or form of self-employment? 

Yes 	N o  xxx 

b. Rent payments, interest or dividends? 

Yes 	N o  xxx 
■•1111•11 .1. 	 •■■1111=•11 

c. Pensions, annuities or life insurance payments? 

Yes 	No XXx 

d. Gifts or inheritances? 

No  xxx 

e. Any other sources? 

Yes 	No  xxx 
■•■••■••■1•■ 	 ■0•4.1.1=1■1.1.11= 

If the answer to any of the above is "Yes" describe each 

source of money and state the amount received from each during the 

past twelve months:  NOT APPLICABLE 

3. Do you own cash or equivalent prison currency, or do 

you have money in a checking or savings account? 

Yes 	 No  xxx 

If the answer is "Yes", state the total value of the 

items owned: 	 NOT APPLICABLE 

Yes 
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4. Do you own any real estate, stocks, bonds, notes, 

automobiles, or other valuable property (excluding ordinary house-

hold furnishings and clothing)? 	Yes 	No  xxx 

If your answer is "Yes", describe the property and state 

6 

5. List the persons who are dependent upon you for 

support, state your relationship to those persons, and indicate 

how much you contribute towards their support: 	  

UNDER THE PENALTY OF PERJURY, pursuant to N.R.S.§208.165, 

the above affidavit is true and correct to the best of affiants 

personal knowledge. 

DATED this 	 day of  February 	 , 19 96  . 

Sig your name 

ROY DANIELS MORAGA # 31584 

Print your name 	DOP# 

-3- 
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Roy D. Moraga-31584 
P.O.Box 1989 
Ely, Nevada 89301 

Plaintiff, In Pro Se 
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28 Notary Public. 
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DISTRICT COURT 

CLARK COUNTY, NEVADA 

) 	Case No. Cc12- 

) 	Dept.No. 

AFFIDAVIT OF DEFENDANT 

I, ROY D. MORAGA, do hereby Swear and depose under penalty of 

...,a ,' 
Perjury that the assertions oii Affkevit are true and correct 

w to the best of affiant's kn 	el and iDietalla. i'  

1) 	That I am an inmate indairIkrated witiOjhe Nevada Department 

of Prisons and have been hodsed at the Sly StOte Prison Since 

Aiicf IjM, 1990 

2) That Affiant is over the age of (18) eighteen years of age 

and of sound mind competent to testify VI the matters as stated 

herein. 

3) That on or about December 5th, 1989 affiant is incarcerated 

for two counts of Sexual Assualt and two counts of burglary,that I 

am innocent of,and can show this by way of D.N.A. testing. affiant 

to this Honorable Court to Grant Defendant this Motion and Notice 

of Motion to Compel Production of seman and blood of the Samples 

of Pennie Hawk, Plaintiff, and Roy D. Moraga, Defendant. 

This affidavit is made, pursuant to N.R.S.208.165, without 

1ZAK 	1- 6virk.,  
0 D. Moraga- 	endant 

The State of Nevada 

Plaintiff 

vs 

Roy D. Moraga 

Defendant 
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IN THE MATTER OF 

ROY DANIELS NORAGA 

NAME 
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DATED: 

By: 

Case No.C92 174 

Dept. No. 	10 

IN THE _JUSTICE COURT OF THE STATE OF NEVADA 

IN AND FOR WHITE PINE COUNTY 

• NDOP = 31504 	FINANCIAL 
CERTIFICATE  

ON MOTION FOR LEAVE TO PROCEED 
IN FORMA PAUPERIS 

I hereby certify that the Plaintiff herein has the sum 

on account to his credit at the Institution 

where he is confined. I further certify that Plaintiff likewise 

has the following securities to his credit according to the 

records of said Institution: 

of $ 

/ 

• 

• , 

- A 

Nevada Department of /Prisons 
Inmate Services AccoUntant - 
Authroized Officer of Institution 
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Mark B. Bailus, Esq. 
600 S. 8th Street 
P.O.Box 43087 
Las Vegas, Nevada 89116 

Attorney for Petitioner 
Roy D. Moraga 
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DISTRICT COURT 

CLARK COUNTY, NEVADA 

Roy D. Moraga 	 ) Case No. C-92174 
) 

Petitioner 	 ) Dept.No. 
) 

vs 	 ) 
) 

State of Nevada 	 ) 
) 

Respondent 	 ) 
	 ) 

EX PARTE MOTION FOR FEES FOR EXPERT SERVICES 

Date of Hearing 	 

Time of Hearing 

COMES NOW, Petitioner Roy D. Moraga, by and through his Court 

appointed counsel of record, Mark B. Bailus, Esq., and hereby 

moves this Honorable Court for an ORDER authorizing the expenditur 

of fees for the purposes of compensating an expert witness needed 

for Petitioner's defense, pursaut to N.R.S. 7.135. The purpose of 

compensating and subpoenaing said witness is to ascertain if 

petitioner voluntarily and knowingly entered a Plea of not Guilty. 

This application for granting of fees in the amount of Five 

Hundred ($500,00) dollars by the court which are proper and 

necessary for the perparation of an affirmative defense in the 

above entitled action. 

It is further requested that all records of the subject matte 

of this Motion be Sealed by the Court in order to protect - 

( ji  
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Petitioner's rights to a Fair Trial, should a New Trial be Ordered. 

This pleading is made and based upon N.R.S. 7,135, all the 

papers and pleadings on file, and the affidavit attached hereto, 

and is made in good faith and not to delay justice. 

day of 	 , 199 . 

RESPECTFULLY SUBMITTED 

Mark B. Bailus, Esq. 
600 S. 8th Street 
P.O.Box 43087 
Las Vegas, Nevada 89116 
Attorney for Petitioner 

NOTICE OF MOTION 

TO: The Honorable Court in teh above entitled cause of 

Action. The State of Nevada, Rospondent, and it attorney, you and 

each of you, will please take notice that the under-signed will 

bring the foregoing Ex Parte Motion for fees for Expert Services 

for hearing before the above entitled Court on the   	day of 

am/pm; Department _ 	or 

as soon thereafter as counsel can be heard. 

RESPECTFULLY SUBMITTED 

Mark B. Bailus, Esq. 

Dated this 

,199 , at the hour of 

(2) 
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POINTS AND AUTHORITIES 
IN SUPPORT OF EX PARTE APPLICATION 

UNDER N.R.S. 7.135 

FACTS 

Defendant has applied for an appropriation of expense funds to 

employ, Dr. Thorn Jefferson Butler. 

The state has a constitutional duty to provide indegent defen-

dants with expert and other services reasonably necessary in prese 

nting meaningful defense. AKE v. Oklahoma,  470U.S.68 (1985).Mason 

v. Arizona, 504 F.2d. 1245,1351 (9th Cir. 1974). The Nevada Legis-

lature has fecognized it's duty to provide such Services by enact-

ingN.R.S.7.135 which provides in relevant part as follows.. .The 

attorney appointed to represent a defendant.. .may employ,subject 

to the prior approval of...the district court in an ex parte appli 

cation, such investigative,expert or other services as may be 

necessary for an adequate defense. The defendant is unaware of any 

Nevada cases construing N.R.S. 7.135. 

HOWEVER, N.R.S. 7.135 is similar to the criminal Justice Act 

provision Authorizing appropriations for experts in Federal Cases, 

18 U.S.C.S 300 A(e). Federal Cases construing said statute have 

established the principles which govern indigent applications for 

expert and other services. A discussion of those principles follow 

The decision whether to appropriate funds to the defense for 

expert services is not an adversarial matter. Indeed, A defendant' 

application for funds to employ an expert is ex parte, SEE N.R.S. 

7.135. 

To qualify for funds, a defendant must make a showing that the 

employment of the expert is necessary for an adequate defense, N.R 

(3) 

709 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

S. 7.135. This standard of "necessity" is not by any means, a 

strict one,the standard is one of "reasonable necessity". United  

States v. Durant, 545 F.2d. 823,827 (2nd Cir. 1971).Moreover, the 

goal is not Simply to provide an indigent defendant with a minimal 

adequate defense, rather, the gola is, insofar as possible, to 

overcome the defendant's indigency and provide him with the same 

quality of expert services that a financially Solvent defendant 

could afford, See, United States v. Theriault, 440 F.2d 713,716, 

(5th Cir. 1971),(Wisdom J.concurring),thus, it is reversable error 

to deny an indigent defendant's request for funds to retain an 

expert if a reasonable attorney representing a financially solvent 

defendant might hire the expert. Durant, supra,Commonsensically, 

the extent to which a reasonable attorney would involve experts in 

the defense of a case would depend upon the seriousness of the 

charge. Obviously, in a case such as the instant case, a reasonabl 

attorney would seek experts to a greater degree then in a routine 

felony case. 

An expert employed by the defense with court-appointed funds 

is not a neutral adviser to the court. Rather, he is a member of 

the defense team, and as such, his role is to assist the defense 

by being available to testify if called upon by the defense, by 

assisting counsel in cross-examining state witnesses, etc. United 

States v. Crews, 781 F.2d 826,834 (10th Cir. 1986),United States 

v. Bass, 477 F.2d 723,725, (9th Cir. 1973), United States v. Pat-

terson, 724 F.2d 1128,1130, 1131,(5th Cir.1984). Because the exper 

is a member of the defense team,the court should ordinarily defer 

to defense counsel's selection of experts. Bass, 477 F.2d at 726. 

Defense counsel's 5h6winq for wanting to retain the requested 

(4) 
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expert's does reveal counsel's mental processes, areas of possible 

defense, and counsel's approach to the case, Thus,an attorney re-

presenting a solvent client would nit, However, have to apply for 

funds pursuant to N.R.S. 7.135 and, therefore, would never be re-

quired to reveal his mental processes. To prevent disclosure to 

the state of defense counsel's mental processes regarding a proper 

defense, the defendant is requesting that all pleadings relating 

to his requested appropriation,., be sealed, Pursaunt to N.R.S. 

7.135. 

The sealing of these pleadings becomes necessary to avoid 

constitutional deprivations, defendant submits that requiring his 

attorney to reveal information to the state prosecutor in a situa-

tion where a financially solvent client's attorney would not have 

to do so intrudes upon the attorney-client relationship in violat-

ion of the Sixth Amendment right to counsel and the Fifth Amendmen 

due process clause. IT also constitutes invidious discrimination 

based upon lack of wealth in violation of the equal protection and 

due process clauses of the Fourteenth Amendment. 

CONCLUSION 

eased upon the legal argument herein, the defendant respect-

fully request that this court authorize the necessary funds for a 

te.SIJA),9  , for the purpose of rewr,65.4. (Ari scAj 	and to 

issue a court order sealing all pleadings relating to these 

request. 

Dated this iAj'A day of re-J3ruvl 	199k. 

(5) 
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Roy D. Moraga 
Inmate No. 31584 
P.O.Box 1989 
Ely, Nevada 89301 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

000o0 

The State of Nevada 	 ) 	Case No. C-92174 
) 	Dept. No. 	 

Plaintiff 	 ) 
) 

V5 	 ) MOTION AND NOTICE OF MOTION 
) 	TO COMPEL,PRODUCTION OF 

Roy D. Morage 	 ) 	SEMAN AND BLOOD 
) 

Defendant 	 ) 
	 ) 

Date of Hearing3-612- -Tho 
time of Hearing  '5hekriPqp-7  

TO; The State of Nevada, Plaintiff ,and 

TO; Stewart Bell,Clark County District Attorney. 

You and each of you, Please take notice that that the defer.

dent respectfully moves this Court to Order the state witness 

Linda T. Errichetto, to give to Dr Thorne Jefferson Butler, M.D., 

A forensic Pathologist and Toxicologist for Associated Pathologist 

Laboratories, Located at 4230 Burnham Avenue, Las Vegas, Nevada, A 

sample of his blood and semen for D.W.A. Profiling Analysis. 

This Motion is being made so that a D.N.A. Forensic compari-

son can be made between Seman and Blood Samples obtained and the 

evidence recovered by the Metropolitan Police Department and is 

based upon the pleadings and records on file, the points and 

authorities attached hereto and any argument of defendant required 

;4 fly ,..96  

(1) 
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Said Motion will be heard in the above-entitled Court on the 

,199(2, at 	 a.m. or as soon thereafter 

as defendant can be heard. 

dated this 	day of 

.f :144_ 
- oy ). Morage-- 
P.a.Box 1989 
Ely + Nevada 89301 

POINTS AND AUTHORITIES 

Forensic DNA Evidence; Analysis 

When forensic DNA analysis appeared in 1987 the publicity 

made it sound like a dream come true for prosecutors and a night-

mare for defense counsel. This new law technique could be used to 

identify the source of miniscule bits of blood,skin, semen and even 

hair roots or saliva. DNA typing was hailed as an infallible way 

to find the perpetrarors of violent crimes, almost as if the 

criminal had left an address and social security number behind. In 

many early cases, defense lawyers could find no way to critize the 

process, and it's air of scientific certainty gave it extra weight 

with juries. 

However, petitioner submits that situation has now changed as 

another aspect of DNA evidence is it's ability to exclude suspects. 

this new wave of tests are being used to exclude rape suspects and 

murder suspects otherwise implicated by circumstantial or eye wit-

nesses testimony. In Fatc, defense attorneys are useing new DNA 

testa in order to successfully appeal old convictions.(see DNA — 

Exclusions; new Dounds for attacking old convictions,BNA crim.Prac. 

Manual, Janurary 6, 1993, at 6).Molecules in tissue called DNA 

(Deoxyribonucleic Acid), which contains each individual's genetic 

day of 

,1996. 
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code), which contains each individual's genetic code and carry 

hereditary patterns, are being used to identify suspects in crimi-

nal cases. Sometimes, years after a conviction, this new high-

technology test proves a convicted person was innocent. 

In Forensic DNA tests, genetic material from a suspect is 

compared to DNA from evidence which could be from the victim,the 

perpetrator or, of"course, someone else" four, six or eight highly 

variable (alleles) from each susprct's DNA are compared. If the 

(alleles) "do not match" the suspect could not be the Source of 

the evidence, if they do match, then he or she could. Roy D.Moraga 

was convicted of the alleged rape of Pennie Hawk(a white female) 

thus based upon forensic DNA test, Morage would have a different 

(alleles) than Pennie Hawk in DNA analysis of blood semen. 

The undisputed evidence in the instant case, reveals that Metr 

Criminalest Linda T. Errichetto examined the following samples fro 

Pennie Hawk at Las Vegas, Metropolitan Police Department Forensic 

Laboratory. Blood, Vaginal Swabs, Oral swabs, Vaginal Smears,Saliv 

Pubic Haircombed, Pubic hair Standard and Head Hair.(D.C.11 7).and 

DR. No. 89-117709. Old Convictions. (SEE Dna Exclusions; New 

grounds for attacking Inforensic DNA tests, genetic material from 

a suspect is USEING, the use of forensic testimony and it'steshing 

procedures are well documented in this State where prosecutors hay 

obtained convictions based upon such inculpatory findings against 

Suspects and/or Defendants in criminal cases. These testing proce-

dures have also exonerated defendant's convicted of a crime. See i 

e, Crockett v. State,  In each case the state went to great lengths 

and expense to introduce Scientific Evidence to connect the Suspec 

or Defendant to the physical evidence examined and tested by 

(3) 
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Forensic Experts. 

In Redman v. State, 828 P.2d. 395 (Nev, 1992) the state and 

its agents searched the defendants vehicle and obtained 2 pair of 

handcuffs, a stun gun with dried blood on it survival knife and 

a .22caliber Ruger and Finger print evidence, was all found all 

over the victim's Van. This physical evidence was tested and used 

against the defendant at his trial and resulted in his conviction. 

In Dawson v. State, 825 P.2d 593 (Nev. 1992) the state used 

forensic experts to connect teh defendant to the crime when they 

found 2 buttoms, a small piece of belt and some hair samples, a 

witness idnetified one of the buttons as having characteristics 

identical to the remaining buttons on the victims blouse, the belt 

was idenified as part of victims belt, and the hair samples found 

in Dawsons car had similar characteristics as hair samples taken 

from victims body. See also Michael Doyle v. State, 101 Nev. 360, 

705 P.2d 626 (1985). 

HAIR ANALYSIS EVIDENCE 

Radioimmunoassay hair Analysis, used to reveal drug use over 

a period of time (nomths) was sufficiently to be admissible in a 

probation hearing as some proof that the probationer violated the 

conditions of his probation. The court concluded that extensive 

Scientific Writings on RIA hair samples analysis established its 

reliability and acceptance in the field of forensic Tolicology 

when used to determine cocaine use, U.S. v. Media, 	U.S. 	,1990 

(E.D.N.Y.). 

DISCOVERY-FAILURE TO MAKE REQUEST 

Departing from the Federal Law, the Massachussets Supreme 

Judicial Court concluded that, when a defendant has not made a 

( 4 ) 
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Specific Request for the evidence in question, prosecution nondis-

clousre of exculpatory evidence entitles the defendant to a new 

trial if absent the evidence would have played an important role 

in the jury's deliberations and conclusions, even though even 

it is not certain that the evidence would have produced a verdict 

of not guilty. (the prosecutions failure to disclose photographs 

taken of defendant after his arrest clearly showing that he had a 

mustache entitled defendant to a new trial, even though the defen-

dant did not make a specific request for the photographs, where,as 

here,the alleged victim and another witness stated the attacker 

was clean shaven. 

Adopting Dinoisio, supra, United States v. Mara, supra. ,  held 

that a specific and narrowly drawn directive requireing a witness 

furnish a handwriting sample to a grand jury, to be used es a 

standard of comparison with certain writing, violated no Fourth 

Amendment interest. 

The defendant delieves that the overriding function of the 

Fourth Amendment is to protect personal privacy and dignity again-

st unwarrented intrusion by the state, The instant case does not 

reflect such inwarrented intrusion. 

CONCLUSION 

Based upon the above Points and Authorities, and any argument 

of defendant, the defendant respectfully requests an Order compel-

ling the production of semen from the states witness, Linda T. 

Errichetto. The prior testing of Errichetto's Semen found inside o 

Pennie Hawks. 

Dated this 1,214  day of  199 to 

(5) 
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Roy D. Moraga-31584 
P.O.box 1989 
Ely, Nevada 89301 

Case No. 	  

MOTION FOR RELEASE ON OWN RECOGNIZANCE 

COMES NOW, the appellant Roy D. Moraga in proper person and 

in Forma Pauperis, and respectfully requests this court to grant 

the appellant an O.R. release. 

This Motion is based upon the attached affidavit of appellant 

and Scientific Evidence previously submitted herein and all papers 

pleadings and documents on file herein. 

Dated this lith day of 1=C1hridA P Y 	1996 

Respectfully Submitted 

Wherefore your affiant prays he be granted an O.R. and be 

released pending the court's ruling on the merits of appellant's 

Forensic Exculpatory Evidence establishing appellant's colorable 

claim of innocence. 

RESPECTFULLY SUBMITTED 

26 
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MEMORANDUM OF POINTS AND AUTHORITIES 

Petitioner's right to effective assistance of counsel includes 

the right to ancillary services necessary in teh preparation of a 

defense. Such right is statutorily Authorized by Nevada Revised 

Statute Section 7.135 Providing compensation of appointed counsel 

and provides that counsel shal be reimbursed for "necessary expens- 

Petitioner's Statutory right is based on the provisions of 

law which provide that the court shall allocate resources for the 

payment of experts as part of necessary expenses for defense; if 

petitioner cannot afford the cost. Corenevski v. Superior Court. 

36 C.3d 307, 682 P.2d 360 (Ca1.1984). 

N.R.S. 7.135 States: 

7.135 Reimbursement for expenses; employftent of investigative 

expert or other services. 

The attorney appointed by a Magistrate or District Court to 

represent a defendant is entitled in addition to the fee provided 

by N.R.S. 7.135 for his services, to be reimbursedor expenses 

reasonably incurred by him in representing the defendant and may 

employ, subject to the approval of the Magistrate or the District 

Court in Ex Parte Application, such investigative, expert or other 

services, must not exceed $300.00. exclusive of reimbursement for 

expenses reasonably incurred, UNless payment in excess of that 

limit IS; 

1. Certified by the trial judge of teh court,or by the magistrat 

if the services were rendered in connection with a case disposed 

of entirely before, as necessary to provide Fair compensation for 

character or duration; and 

2. Approved by the presiding judge of the judicial district in 
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which the attorney was appointed, or if there is no presiding 

judge, by the district Judge who holds Seniority in years of 

service in offire.(1975,P.1155,1981,P.875,1983 P.110). 

POINTS AND AUTHORITIES 

The following Authorities stand for the proposition that all 

real or physical evidence is not ptrtected by the Fifth Amendment, 

Mc Cray v. State, 85 Nev. 597,460 P.2d 160 (1969). 

The Court,in Schmerber v. California, 384 U.S. 757, 86 S.CT. 

1826, 16 L.Ed. 2d 908 (1966), was called to decide whether the 

withdrawal of blood and admission in evidence of the analysis 

violated a defendant's privilege under the Fifth Amendment. 

"We hold that the privilege protects an accused only from 
being compelled to testily against himself, or otherwise 
provide the state with evidence of a testimonial or 
communications nature, and that the withdrawl of blood and 
use of the analysis in question in this case did not involve 
compulsion to these ends". 
IN United States v. Wade,388 U.S.218 (1967), the Court said: 

"We held in Schmerber, supra, 184 U.S.at 761, 86 S.Ct.at 1830 
that the distinction ot be drawn under the Fifth Amendment 
privilege against self-incrimination is one between an accuse 
communications in whatever form, vocal or physical, and 
compulsion which makes physical evidence Schmerber, supra, at 
764, 86 S.Ct. at 1832, werecognized that both Federal and 
State Courts have usually held that...(the privilege) offers 
no protection against compulsion to submit to fingerprinting 
or photography, or measurements, to write or speak for 
identification, to appear in court, to stand, to assume a 
stance, to walk or to make a particular gesture". Id at 764, 
86 S.Ct. at 1832, 388U.S. 223. 
The court held that the extraction and chemical analysis of 

blood sample involved no shadow of testimonial compulsion upon or 

enforced communication by the accused". Id. at 765, 86 S.Ct. at 

1832. 

These cases led the Supreme Court to conclude in Gilbert v. 

California,388 U.S. 263, 87 S.Ct. 1951, (1967). that handwriting 

exemplars were not protected by the privilege against compulsory 
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self-incrimination. While(o)nes voice and hand writing are of 

course means of communications,"we held that a"mere handwriting 

exemplars in contrast to the content of what is written, like the 

voice or body itself, is an identifying physical characteristic 

outside it's protection," Id, at 266, 267, 87 S.Ct. at 1953, and 

similarly, in Wnited States v. Wade,388 U.S. 218, 87 S.Ct.1926, 18 

L.ed. 2d 1149, We found no error in compelling a defendant accused 

of bank robbery to utter in a lineup words that had allegedly been 

spoken by the robber., The accused there was required to use his 

vioce as an identifying physical characteristic, not to speak his 

guilt: id.at 222, 223, 87 S.Ct. at 930. 

Finally, United States v. Dionisio,410 U.S.1, 93 S.Ct. 764 

(1973) and United States v. lata,410 U.S.19, 93 S.Ct. 774 (1973), 

furhter supports the defnedant's position, In Dionisio, supra,the 

court held that a subpoena to compel a person to appear before a 

grand Jury doe not constitute a "seizure" within the meaning of 

the Fourth Amendment, and the fact that many others besides respon-

dent were ordered to give vioce recordings did not render the sub-

poena unconstitutional. 
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When forensic DNA analysis first appeared in 1987, the publi-

city made it sound like a dream come true for prosecutor and a 

nightmare for defense counsel. 

This new law technique could be used to indenify the sousce o 

miniscule bit of blood, skin, semen, even hair roots or salvia. DN 

typing was hailed as an infallible way to find the perpetrors of 

violent crimes, almost as if the criminal had left an address and 

Social Security Number behind. In many cases, defense lawyers coul 

find no way to critize the process, and its air of scientific cer-

tainty gave it extra weight with jurors. But that situation change 

Sceintific debate over DNA analysis has become heated. As a result 

Eight Appellate Courts have excluded it or barred Statistics based 

explanations of what it means when a suspects DNA matches the DNA 

of evidence from a crime scene. Meanwhile another aspect of DNA 

evidence ,it's ability to exclude suspects, is coming to fore. Test 

are being used to exclude rape suspects otherwise implicated by 

circumstantial or eyewitness testimony, and defense counsel are 

useing new DNA test in order to appeal old convictions. 

Weakland Part Indian would have a different alleles than 

Marvin Krouse in DNA analysis of blood,skin, hair-roots, the typin 

process often called DNA fingerprinting is based on an analysis of 

the genetic material found in all cell nuclei. The process takes 

about 6 weeks and uses about $100.00 worth of materials. Three mai 

commercial Lab. cellmark, lifecodes, and Cetus, do the test. So do 

the Federal Bureau of Investigations and about 40 statesand local 

crime Lab.s.Protocals and materials at different Lab's may vary,if 

they do, the results are not comparable and cannot be used to link 

crimes. However, most states and local crime Lab's use the F.B.I. 
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techniques, so their experts centralized databanks to help connect 

serial rapes and murders. In forensicDNA test, genetic material 

from a suspect is compared to DNA from the evidence, whichcould be 

from the victim, the perpetrator or, of course, someone else, four 

six, or eight highly variable segments (alleles) from each suspect- 

about a third of the time. This frees police to seek the real 

criminal and saves the tax payer dollars. A recent San Diego case 

shows how important DNA exclusions can be. A test of an overlooked 

semen stain on a rape child's nightgown freed her father Jim Wade, 

on the eve of trial. The authorities had not beleaved the girl 

when she said she had been abducted by a stranger. She was placed 

in a Foster Home and convinced to say her father had molested her, 

and Wade was jailed. A year later, Someone noticed the stain,DNA 

ruled out the father and pointed to a Known child molester who 

lived nearby. People v. Wade,  No.CR-120451 (cal.San Diego Super. 

Ct.Nov. 1991).The whole family has filed suit against the private 

parties and government agencies involved in the prosecution. In a 

few cases, people convicted by circumstantial evidence or eyewit-

ness testimony have used DNA analysis to win freedom, Ironically, 

district attorneys who enbrace DNA evidence for prosecution some-

times argue that it is so new and expensive for use in appeals. 

Thus far, the convict pays, In a widely reported New York case 

Kerry Koter was released after serving 11 years when DNA test he 

paid for showed he was no the Source of semen found on a Rape victi 

clothing. Peter Newfield and Law Professor Barry Scheck, who head 

the National association of Criminal Defense Lawyers task force on 

DNA evidence, represented Koter in his appeal. People v. Koter,No. 

2480-81 (New York Suffolk County Sup. Ct. Dec. 14,1992). 
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Koter was convicted when a woman identified him as the man 

who had raped her twice, her testimony apparently outweighed Koter 

's alibi and other evidence suggesting a misidentification. While 

in prison, Koter saw a T.V. show on DNA evidence and asked to have 

tests doen. Repeated DNA test show that neither he nor the victims 

husband was the source of the seman. Scheck says that both the 

Koter case and the FBI's rate of conclusions suggest that many 

innocent men are rotting in jail"(See DNA EXclusions; new grounds 

for attacking old convictions, DNA Crim.Prac. Manual, January 6, 

1993. at 6). 

In a recent incident where a man charged with rape by a form- 

er girlfriend found himself in the same Q*11 with a man who looked 
Lt 

very much like himself, the pecOate sa 	po, too, had once dated 

someone who lived in the rapO7Raman's apartment complex. When the 

first man was later excluded by A DNA test, he told the authoritie 

about the cellmate, whose DNA turned out to match the rape evidenc, 

Here the technology worked both ways; it ruled out one suspect and 

zeroed in on another. 

Criminal Defense lawyers spend a great deal of time thinking 

about experts, these lawyers know thatthe testimony an expert give-

in a trial often can make the difference in the defendant's case. 

Making the best use of an experts of knowing when to challeng. 

a government expert are critical skills that every defense lawyer 

needs to have, but developing those skills can be a constant chal-

lenge. In recent decades, many new areas of expertise have develop,d 

and established areas are constantly evolving. 

The most fundamental principle underlying a defendant's right 

to present evidence at a criminal trial is the public interest in 

6 
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determining truth and reaching an accurate conclusion as the Supr. 

Court noted in AKE v. Oklahoma,The states interest in prevailing 

at criminal trials, unlike that of a private litigant,is necessari y 

tempered by its interest in the fair and accurate adjudication of 

criminal caseW expert testimony is frequently used to provide 

evidence in the form of opinions and hypotheticals that neither 

the defendant nor the government can otherwise introduce at trial. 

To be admissible, expert testimony must meet five criteria, (1)the 

witness giving the testimony must qualify as an expert under Fed. 

Rules of Evidence 702;(2), the testimony must be helpful to the 

jury and must focus an a subject the average juror knows A LITTLE 

ABOUT. (3) It must be relevant and material: (4) It must be reliab e 

or conform with generally accepted explanatory theory and (5) its 

probative value must outweigh any potential prejudicial impact.If 

expert testimony is to be helpful to a jury in determining the 

truth, that the evidence also must be reliable and accurate. To 

insurethis, many courts apply a test adopted in 1923 by the distri t 

of Colunbia Circuit in Frye v. States,293  F. 1013 (D.C. Cir.1923), 

that a test requires that scientific expert testimony he based on 

a Scientific principle or discovery that has gained general accep-

tance in the particalar field in which it belongs': 10. U.S. v.  

Cooper, 983 F.2d 928 (9th Cir.1993) defendants charged with offens s 

relating to manufacture of Methamphetime moved to dismiss indict-

ment on grounds of distruction of evidence. 

The court of Appeals, Seezer, J. held that;(1) government 

bad faith failure to preserve laboratory equipment seized from 

defendants violated due process, and (2) appropriate remedy was 

dismissal of indictment, rather than suppression of evidence. 
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Because of the governments bad faith actions, the Laboratory 

equipment seized from Apotheosis Research Lies broken and buried 

in a toxic waste dump. This equipment cannot be introduced at tria 

It can neither Support nor undermine Wayne Cooper and Vincent 

Gammills repeated assertions that their Lab..lacked the Physical 

Capacity to manufacture methamphetamine. Id at 929, we review de 

novo districts court's determination the governemtns failure to 

preserve potentially exculpatory evidence violated Cooper and 

Gammill's due process rights. Paradis v. Arave,954 F.2d 1483,1488, 

(9th Cir. 1992). 

Tow Supreme court cases set out the test we apply to determin 

when the government's failure to preserve evidence to the level of 

a due process violation. IN FaWornia v.4,1tIpbetta,  467 U.S.479, 
I° 41 

104 S.Ct. 2528, 2534, (1984)i, he court heid that the government 

violates the defendant's right to due process if the unavaible 

evidence possesses "exculpatory value that was apparent before the 

evidence was destroyed,and (is) of such a nature that the defendan 

would be unable to obtain comparable evidence by other reasonabley 

available means': In Arizona v. youngblood,488  U.S. 51,58, 109 S.Ct 

333 (1988), the court added the additional requirement that the 

defendant demonstrate that the police acted in bad faith in failin 

to preserve the potentially useful evidence. SEE also, Paradis 954 

at 1488 (explaining Trombetta and Youngblood test). 

Youngblood's bad faith requirement dovetails with the first 

part of the Trombetta test; that the exculpatory value of the 

evidence be apparent before its destruction.Trumbetta, 467 U.S.at 

489, 104 S.Ct. at 2534. The presence or absence of bad faith turns 

on the government's knowledge (avants-Lee- Harmon) of the apparent 
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exculpatory value of the evidence at the time it was lost or des-

troyed. Youngblood,  488 U.S. at 56-57w. , 109 S.Ct. at 336-337n,Id 

at 931. 

General testimony about the possible nature of the destroyed 

equipment would be an inadequate Substitute for testimony informed 

by its examination, Id at 932. 

CLERKS OF THE COURT 

If the district clerk received petitioner's proper person 

Motions and Documents, clerk had absolute duty to file Motion for 

leave to proceed in Forma Pauperis and the clearly stamp the date 

of receipt of other documents on them. Donoho v. Eighth Judicial  

District Court,  842 P.2d 731 (1992)( had a duty to keep accurate 

record of case pending before the Distript Court). 
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" es  

C4p6,11, 

Case No. C92174 

!Dept. No. 	10 

IN THE EIGHTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA 6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

-VS- 

THE STATE OF NEVADA 

25 Respectfully submitted, 

c L- 

T Y 

FOR THE COUNTY OF CLARK 

ROY DANIELS MORAGA 

Petitioner, 

MOTION FOR LEAVE TO 
PROCEED IN FORMA PAUPER'S  

3-0-ce co 
,„to ovitrvi 

Respondent. 

COMES NOW the Petitioner, in propria persona, pursuant 

to N.R.S. §12.015, and respectfully moves this Honorable Court for 

an Order granting Petitioner leave to proceed in the above-entitled 

action in forma pauperis, without requiring Petitioner to pay or 

provide security for the payment of costs of prosecuting this 

action. 

This motion is made and based upon the attached affidavit 

and certificate. 

DATED this h-RA  day of  February 	 ,  

28 
;;Efil 
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Pi I 

3 

4 

5 

6 

7 

8 

-RoY V)RNHE LS f4DRh6H  , 

Petitioner, 

9 

10 

11 h 
12 

13 

14 d 

15 

28 

6 d 
(5) You must include all grounds or claims for relief 

which you may have regarding your conviction or sentence. 

-1- 

Case No. 	 17 1--,  
Dept. No. /0 

IN THE EIGHTH  JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA 

IN AND FOR THE COUNTY OF CI,LCCkY:N 

V. 

-1-14E STKVE c)V-  NEVF1DO, 

Respondent. 1  

INSTRUCTIONS: 

PETITION FOR WRIT 
OF HABEAS CORPUS  
(POST—CONVICTION) 

3& c( 

(1) This petition must be legibly handwritten or type-, 
written, signed by the petitiOner and verified. 

16 

17 

18 
0 
C ^r1 rd-9 
Z ri441-7,1 	 (3) If you want an attorney appointed, you must complete 
.4 	.20 the Affidavit in Support of Request to Proceed in Forma r 	p  , 	auperis. You must have an authorized officer at the prison 
n 	czl i  complete the certificate as to the amount of money and 
r- cc,  c  j securities on deposit to your credit in any account in the 
m co 	; 

1  

21 	(4) You must name as respondent the person by whom you are 
H confined or restrained. If you are in a specific institution 

14 i of the department of prisons, name the warden or head of the 
institution. If you are not in a specific institution of the 

15 department but within its custody, name the director of the 
1 department of prisons. 

(2) Additional pages are not permitted except where noted 
or with respect to the facts which you rely upon to support 
your grounds for relief. No citation of authorities need be 
furnished. If briefs or arguments are submitted, they should 
be submitted in the form of a separate memorandum. 
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8 

9 

10 

11 

13 

14 

15 

16 

7 4 

25 

execution is scheduled: 26 

28 

Failure to raise all grounds in this petition may preclude you 
from filing future petitions challenging your conviction and 
sentence. 

3 	(6) You must allege specific facts supporting the claims 
in the petition you file seeking relief from any conviction or 

4 	Failure to allege specific facts rather than just 
1  conclusions may cause your petition to be dismissed. If your 

5 
I
petition contains a claim of ineffective assistance of counsel, 
that claim will operate to waive the attorney-client privilege 

6 for the proceeding in which you claim your counsel was 
ineffective. 

7 
(7) If your petition challenges the validity of your 

conviction or sentence, the original and one copy must be filed 
with the clerk of the district court for the county in which 
the conviction occurred. Petitions raising any other claims 
must be filed with the clerk of the district court for the 
county in which you are incarcerated. One copy must be mailed 
to the respondent, one copy to the attorney general's office, 
and one copy to the district attorney of the county in which 
you were convicted or to the original prosecutor if you are 
challenging your original conviction or sentence. Copies must 
conform in all particulars to the original submitted for 
filing. 

P4TXT1ON 

1. Name of institution and county in which you are 

presently imprisoned or where and how you are presently 

17 j restrained of your liberty: 

E.  Or' -STATE --r1=k15_-:_> 01,-1  

2. Name and location of court which entered the judgment 

of conviction under attack: 	 CLous-- -1- 	(1.0tWec 

18 

19 

20 

21 	aol_A(\-t ) L3 s. 	S ,  

yk-■ 
t_Arla 	 19q0 . Date of judgment of conviction: 

4. Case number: C 9 a  

5. 	(a) Length of sentence: 10 .9 1--.s i 	 csi  LuDO.  

(b) If sentence is death, state any date upon which 

6. Are you presently serving a sentence for a conviction 

other than the conviction under attack in this motion: 

-2- 
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9 

10 

11 

12 

13 

14 

15 

20 

, 1 

v 

7 4 

25 

28 -3- 

1 . Yes 	 No  X 	. If "yes," list crime, case number and 

zyM -0 sentence being served at this time: 

3 

4 : 	  

7. Nature of offense involved in conviction being 

	

challenged: 	ucc -7-u..)  Ca) cou  -ts  

	

s.s q LA Li 	çTj a(A C,C, 	_S  

8. What was your plea? (check one) 

(a) Not guilty  X  

(b) Guilty 

(c) Nolo contendere 

9. If you entered a g*ilAy plea toope count of an 

indictment or information, 4nolla riot guilt plea to another 

count of an indictment or illawritation, or if a guilty plea was 

negotiated, give details:  A//49  

16 

17 

10. If you were found guilty after a plea of not guilty, 

191 was the finding made by: (check one) 

(a) Jury _X 

(b) Judge without a jury: 	 

11. Did you testify at the trial? Yes  )( 	No 

12. Did you appeal from the judgment of conviction? 

Yes  )< 	No 

13. If you did appeal, answer the following: 

:6 	Name of court: Sk....11-- c._rne. C,outv -t Ocu 

(b) Case Case number or citation: aliABB 

18 

27 

730 



3 

4 

5 

6 

7 

9 

judgment in any court, state or federal? Yes 10 No X. 

-4- 

(c) Result: Recncand t)n 	-Por c'ese.',c11 - -cfrIc_ rkr,  

(d) Date of Result: 1-AuTA-1- 	n ci t 	pc■y_ 4 S:2+,-&c.-} 

(Attach copy of order or decision, if available). 

14. If you did not appeal, explain briefly why you did 

not:  

15. Other than a direct appeal from the judgment of 

conviction and sentence, have you previously filed any 

petitions, applications or motions with respect to this 

16. If your answer to No. 15 was "yes," give the 

12 1 following information: 

13 I 	 (a) (1) Name of Court: 	,SLoit-e -)e..„.  (2.,0LAr -t- 

14 I 	 (2) Nature of pr . ,c eeding: 	  

is 	_second cav3coecx1 i)eic■c\IncA  

16 c)C--  habttuo,‘ 	r\n'tn L 	 (C Qs_e ao- 	0  

17 : 	 (3) Grounds raised: 	S-1-0,-\--e.  V-(1,\ecl,  

18 	 "C-  e C3 ) Uai 	 \c:D1-) 	Cofv■.) . 1 	s _0 1-1  

19 	Si ti'222.e /A) DCeember / .79S  

(4) Did you receive an evidentiary hearing on 

21 	your petition, application or motion? Yes 	 No  .k.  k  
k 

"l'/ 	 (5) Result: 	A-/A9  -- 
h 

13 	 (6) Date of Result: 	ttg,4  

1 
24: 	 (7) If known, citations of any written opinion or 

-, 5 	date of orders entered pursuant to each result: Wil 

26 . 

11 

20 
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) 
) 

Appellant, 	) 
) 

VB. 	 ) 

) 

THE STATE OF NEVADA, 	 ) 
) 

Respondent. 	) 
) 

ORDER OF REMAND 

ROY D. MORAGA, No. 21488 

FILED 
AUG271991 

1.4 

IN THE SUPREME COURT OF THE STATE OF NEVADA 

This is an appeal from a judgment of conviction 

pursuant to a jury verdict of two counts of burglary and two 

counts of sexual assault in violation of NRS 200.364, 200.366 

and 205.060. The district court adjudicated appellant a 

habitual criminal and sentenced his to a single term of life 

imprisonment in the Nevada State Prison without the possibility 

of parole. 

Appellant's sole contention on appeal is that the 

evidence presented at trial was insufficient to support the 

jury's finding of guilt. Our review of the record on appeal, 

however, reveals sufficient evidence to establish guilt beyond 

a reasonable doubt as determined by a rational trier of fact. 

See Wilkins v. State, 96 Nev. 367, 609 P.2d 309 (1980). 

In particular, we note that the victim's daughter 

testified that on December 5, 1989, she discovered that her 

watch, apartment key, and some other items were missing. She 

had heard a noise the night before. The same day, appellant 

gave the daughter's watch to his ex-girlfriend as a present. A 

key to the apartment was found among appellant's belongings. 

Although the victim had locked the door to the apartment, later 

that day the victim saw appellant standing in her bedroom 

hallway. He then raped her twice. Appellant's fingerprints 

were found on a can of hairspray in the bathroom. Neither the 

victim nor her daughter had given appellant permission to enter 

fi 
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, v 

the apartment. 	This evidence supports the conclusion that 

appellant twice entered the apartment, once with intent to 

commit larceny, once with intent to commit the felony of sexual 

assault. 

In addition, we note that the victim testified that 

when she woke up and saw appellant in her bedroom hallway, she 

screamed out the bathroom window for help. Appellant grabbed 

her mouth and threw her on the bed. Following a struggle, 

appellant inserted his penis into her vagina against her will. 

After she showered, he again threw her on the bed and inserted 

his penis into her vagina against her will. Medical evidence 

revealed the presence of semen and sperm in her vagina. The 

victim immediately called for help. Appellant bragged about 

his deeds to a worker at the apartment complex as he left. 

This evidence supports the conclusion that appellant twice 

subjected the victim to sexual penetration against her will. 

The jury could reasonably infer from the evidence 

presented that appellant committed two counts of burglary and 

two counts of sexual assault. It is for the jury to determine 

the weight and credibility to give conflicting testimony, and 

the jury's verdict will not be disturbed on appeal where, as 

here, substantial evidence supports the verdict. See Bolden v. 

State, 97 Nev. 71, 624 P.2d 20 (1991). 

Finally, we note that appellant's sentence is 

erroneous. Appellant was convicted of four separate offenses 

(in addition to which he was adjudicated a habitual criminal), 

yet he received a single sentence. Although the district court 

has discretion to dismiss a count of habitual criminality, see 

MRS 207.010(4), the district court does not have discretion to 

impose but one sentence for multiple primary offenses. Cf. 

Barrett v. State, 105 Nev. 361, 775 P.2d 1276 (1969). Our 

criminal laws anticipate that, for each offense of which a 

2 



Roe 

Steffen 

You 
J . 

defendant is convicted, there should be a corresponding 

Sentence. Accordingly, we remand this case to the district 

court for reaentencing of appellant. 

It is so ORDERED. 

, C.J. 
Mowbray 

cc: Hon. Michael J. Wendell, District Judge 
Hon. Frankie Sue Del Papa, Attorney General 
Hon. Rex Bell, District Attorney 
Morgan D. Harris, Public Defender 
Loretta Bowman, Clerk 
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3 

4 

5 	1
1 

6 	:1 

7 

8  I 

9 

10 

11 

12 

28 -5- 

(b) As to any second petition, application or motion, 

ive the same information: 

(1) Name of Court: 	  

(2) Nature of proceeding:  AJI6  

(3) Grounds raised: 	 

(4) Did you receive an evidentiary hearing on 

your petition, application or motion? Yes 	100  No  fe44  

(5) Result: 	  

(6) Date of Result: 	  

(7) If known, citations or any written opinion or 

date of orders entered pursuant to each result: /q0  

13 	 (c) As to any third or subsequent additional 

14 applications or motions, give the same information as above, 

15 list them on a separate sheet and attach. 

16 	 (d) Did you appeal to the highest state or federal 
1 

17 : court having jurisdiction, the result or action taken on any 

18 petition, application or motion? 

19 	 (1) First petition, application or motion? 

10 	 Yes_______ No  4,1'41  

21 j 	 Citation or date of decision:  kJ/A  
H 

(2) Second petition, application or motion? 

13 

24 j 	 Citation or date of decision: 	 

25 " 	 (3) Third or subsequent petitions, applications 

76 or motions? Yes 	 No  A/ 

Citation or date of decision:  A) 14 

Yes 	 No  jtyfi 

27 

735 



6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

*)(i) 

'1 1 

13 

25 

26 

27 

28 -6- 

2 

e. If you did not appeal from the adverse action on 

any petition, application or motion, explain briefly why you 

31 did not. (You must relate specific facts in response to this 

4 question. Your response may be included on paper which is 

5 8 1/2 x 11 inches attached to the petition. Your response may 

not exceed five handwritten or typewritten pages in length.) 

17. Has any ground being raised in this petition been 

previously presented to this or any other court by way of 

petition for habeas corpus, motion or application or any other 

post-conviction proceeding? If so, identify: identify: 

a. Which of the grounds is the same: 	  

b. The proceedings in which these grounds were raised: 

L1A 
c. Briefly explain why you are again raising these 

grounds. (You must relate specific facts in response to this 

question. Your response may be included on paper which is 

8 1/2 x 11 inches attached to the petition. Your response may 

.11 I not exceed five handwritten or typewritten pages in length.) 

18. If any of the grounds listed in Nos. 23(a), (b), (c) 

and (d), or listed on any additional pages you have attached, 

were not previously presented in any other court, state or 

federal, list briefly what grounds were not so presented, and 

give your reasons for not presenting them. (You must relate 
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9 

10 

11 
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13 

14 

15 

16 

17 

18 

19 

20 

21 

23 

.75 

/6 

when it is to be served, if you know: 1 7 did 

specific facts in response to this question. Your response may 
1 

2 be included on paper which is 8 1/2 by 11 inches attached to 

3 k  the petition. Your response may not exceed five handwritten or 

typewritten pages in length.) 

S —C7 )  

19. Are you filing this petition more than 1 year 

following the filing of the judgment of conviction or the 

filing of a decision on direct appeal? If so, state briefly 

the reasons for the delay. (You must relate specific facts in 

response to this question. Your response may be included on 

paper which is 8 1/2 x 11 inches attached to the petition. 

Your response may not exceed five handwritten or typewritten 

pages in length.) 

	

At 1--h+s -none- 	 ‘ 	uiaxlt-Nn or\ A‘Tec:\--  ctC6)e_CI\ AeCx5k01-1. 

20. Do you have any petition or appeal now pending in any 

court, either state or federal, as to the judgment under 

	

attack? Yes  411 	No 	. 

If yes, state what court and the case number: 	 

A.leuado Supf-eme. e0L-0-1- ') Cctae c. Aiev;dei Dec, 1/7S 

21. Give the name of each attorney who represented you in 

the proceeding resulting in your conviction and on direct 

appeal: -1---o?F-  1-k,' 11 p-)cxn , 	 Fl oc k  

22. Do you have any future sentences to serve after you 

complete the sentence imposed by the judgment under attack? 

No  X 	. If yes, specify where and Yes 

-)8 

-7- 
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11 
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14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Q 	 \--N 0 , 1 8 ; Czues_c5c.. 	(Th c\LArrec---  

s 	c-lury-Nre 	 oe8 we c.-- c- 

VV3 A-- C-Z)L3S- 

k- k *Oile 	C'eAk_ck. C:) 	 •V`-10 \ 	e.ece 

k.--V,1 rncx ■-■

cjS-

±0 LuSe- \H\\-scoè ss\CYcNc5A  

-Or\ ort 	u,..) Out\ c\ 	 3,11 '"(Sk- e.t-cic kc.x\k 

A\r\e  

akn 	 \-\" (f) '(\ 	o:c\ 

evo 	 e 	c cc\--. \ 	0,-Thici LL) 	 \ c\cA 	\ nmckiN, 

\ (ILL)  ) co  

s 	--k-sxve 'ck 

he,n 	 (~,ec 	came ckuoci.c--e \-\--‘0A 

Cu 	\ \c■ 0-c\ 	\ A. 

k 01C\ 	Lx-'0, 	elt-s-wc\ 

---\-\ne 	C f.-1 0V-  
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1 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

-)7 

23 

25 

26 

27 

23. State concisely every ground on which you claim that 

you are being held unlawfully. Summarize briefly the facts 

supporting each ground. If necessary you may attach pages 

stating  additional grounds and facts supporting  same. 

(a) Ground one: Vio lation  o U. S , Cons+(Ame,-  

klc 3 a1 	eA-01%rlr-flervi- <A (") 	(-).% Olcit:on crA-  aule, 	oce ss  

Supporting FACTS (Tell your story  briefly  without citing  cases 

or law) :c" 1-Lrre tc"..ja . lip_La_cL 

(b) Ground two: 	tlec\\ 	ucicc . h a t ua \  

t çrj nal. (cont.  

Supporting FACTS (Tell your story-briefly without citin g  cases 

or law):  Ste. 	Aed 	pv-oduce_ 	 OcilkeA roc  

-Ye \  

(c) Ground three:  2.1, 	we._ ass ,  si- c, 

C.c ukt-se.1 .  

Supporting FACTS (Tell your story  briefly without citing cases 

or law) : 	 (Leq.J.Pccje ■ €Y1 v-‘  

Vakieci TO kJt":11-1  Mcv-i-to,CN to ..st.A.i)pC"-eSS -\\e3c1,1\A CAztai_ca' 	eu‘Aey,e_e__ 
e„ont 

(d) Ground four: 

Supporting FACTS (Tell your story  briefly without citin g  cases 

or law): 

WHEREFORE, Petitioner pray s that the court grant 

petitioner relief to which he may  be entitled in this 

proceeding. 
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ID. N0  9  

PS Nis WI C. k  awes HAM (ARRESTING) 

AGE/CV: 	 p 

	 TANK 	  

Ara 	oFket.igiggf4inis&nnao  

AGENCY: 1-4.i rot /3  to 
PROPERTY * 

10.? 

IN AMC o r nu:Anwar reauw-rov [RELATIONSHIP: 

tit 

0 . 4 

• 

PAGS OF — 

DAM OF ARREST a.-oC-V 

IEDAS LETROPCUTA/4 POUCE DEPARTMENT 
TEMPORAFg *.XX3TODY RECORDMECLARATION OF ARRI. 

°FARROW: i 5  ID . ESTAB. BY' 
OffAKII NAME (AKA intii, irm 	 ADDRESS: 

Triiivaf&_A 1  Aoy 	A 	 1100 nur-h 0 Afr 942,  
Lad 	Fiat 	Kids 	 CITY 	 STATE 	 ZIP 

	  Ai 	/LW  
'DATE OF BIRTH 	RACE 	SID !HAIR 	EYES 	INOONT 	WEIGHT 	PLACE OP BIRTH 	 SOCIAL SECURITY NUMBER 

,,-ca 	cufs 	1,, 1 rli.. 	(3fti,,  I SI) 	)41 	hir:.&A. 	Al-- 	sal 1_/ -V10  
'LOCATION OF CRIME (No.. SIN*, My, SIM, Zip) 	 fil CC LOCATION OF ARREST 	 CITIZENS ARREST 

— t 	 j 	DI-41 	crae3 5 	L.' 	v .s 	A 	 vs 0 	NO t4 

BEG. 	 CHARGE 	 ARR 	 CR 	 WARR/NCIC 	COURT 

CODE 	 ORD/SIRS NO. 	 IA GM F 	TYPE* 	Numain 	NUMBER 	LV JC DC  

5,,1 sEy,UA■L. t...“,L.1-  ( Q__ 	r  T-s) 	
0 0 CgL 	I Di 000 LA QT 	

0 ER D 

0 	0 	 0 0 0 
Alf: 	a_ "00.•316 	

CI 
 

D D iii.  pc 	3, ooD 	 0  P. 0  _cAlg H o rl f: ,MIL/A s') h A/ 	A1/Q anc ot,7 	 , 
0 0 D 	 0 0 0 

0 0 0 	 0 0 0 

0 0 0 	 0 0 0 

'ARREST TYPE: 	PC - PROBABLE CAUSE 	BS - BONDSMAN SURRENDER 	BW - BENCH WARRANT 	WA - WARRANT 	RM -REMAND 
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BURGLARY_L_SEMILL_ASSMILT 

TN mismony 

(Criaolowl) 
Mew. t2/111 El:XI-Ill:3, VI -  1Th 
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CASE NO.  7220X-89F  

DATE, JUDGE 
OFFICERS OF 

COURT PRESENT 

STATE VS. 	MORAGAt ROY D. 

CHARGE 

BAIL 

APPEARANCES — HEARING CONTINUED TO 

INITIAL ARRAIGNMENT 	 12-26-89 9:00 1 12-14-89 
Deft PRESENT in Court *IN CUSTODY* D. AHLSTROM 
ADVISED/WAIVES V. MONROE,DA PH set C. JORGENSON,PD 

B.KULISH,CR 	Court appoints PD to represent deft 

M. MCCREARY,CLK 
DEFT REMANDED TO THE CUSTODY OF THE SHERIFF 

if 

12-26-89 	 TIME SET FOR PRELIMINARY HEARING 	 1-11-90 9:00 r 
M. ROBINSON FOR.3 	DEFT PRESENT In 	Court *IN CUSTODY* 	 District Court 
D. LIPPIS,DA 	States witnesses : Penny Hawk 
R. HILLMANIPD 	 John S. Fox 
T. FERRIOLA,CR 	State rests 	 . 
M. SHANKLEXLK 	Deft held to answer to said charge 

Bound over to District Court as charged. 
DEFT REMANDED TO THE CUSTODY CT THE SHERIFF 	 nu 
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EXECUTED at 	  on the 	 day I 	, 

of 	 , 199 	. 

3 ' 

4 	 ..4t 	A4?-272-  
ignature of P 

Address 

e V - 1  

Signature of Attorney (if any) 

Attorney for Petitioner 

Address 

VERIFICATION  

Under penalty of perjury, the undersigned declares that he 

is the petitioner named in the foregoing petition and knows the 

contents thereof; that the pleading is true of his own 

knowledge, except as to those matters stated on information and 

belief, and as to such matters he believes them to be true. 

Attorney for Petitioner 
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I 	 CERTIFICATE OF SERVICE BY MAIL  

2 ' 	I, 	lkot V\o, ,c,‘e_k'L C(\oc.1(3c-,A 	, hereby certify pursuant 

3 to N.R.C.P. 5 (b) , that on the /A&  day of 	  

4  19 	, I mailed a true and correct copy of the foregoing 

PETITION FOR WRIT OF HABEAS CORPUS addressed to: 

LOiTc\ , Lcausi- C.NeAL., ) Q. 
Respondent 40.0.VSValltAxXisCa official 

o. i3ox bIbD 
aoo 	Mri ■ t-Ac,  

Address 

0e,o ad 0, g-kk ss- kL, D 

Attorney General 
Heroes Memorial Building 
Capitol Complex 
Carson City, Nevada 89710 

LIAQ,A-c COU nt  
District Attorney of County of Conviction 
Tx0.130* ssaa1k 
aoo 	 SArce-t 	cj; 	 r) I  

Address 
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Roy Daniels Moraga, # 
Post Office Box 1909, 
Ely State Prison, 
Ely, Nevada. 1 89301 

Petitioner, Pro Se, 

IN THE EIGHTH JUDICIAL DISTRICT COURT IN AND FOR THE 

STATE OF NEVADA, COUNTY OF CLARK 

**************** 

ROY DANIELS MORAGA, 	 ) 
) 

Petitioner, 	) 
) 

Vs, 	 ) 
) 

THE STATE OF NEVADA, 	) 
) 

Respondent. 	) 
	 ) 

SUPPLEMENTAL BRIEF Arip POINTS AND AUTHORITIES IN 
SUPPORT OF PETITION "Pc" WRIT OF HABEAS CORPUS  

COMES NOW, Roy Daniels Moraga, Petitioner, Pro Se in the a- 

bove entitled cause of action, and hereby submits his Supplemental 

Brief And Points and Authorities filed in support of his previousl! 

filed Petition For Writ Of Habeas Corpus for the Court's review an 

consideration, and respectfully shows the following: 

POINTS AND AUTHORITIES  

I . 

In relationship to item number 23, Ground A. of Petitioner's 

Original Petition For Writ Of Habeas Corpus, violation of the 

fourth and the Fourteenth Amendments to the united States Constit-

ution; Illegal detainment and violation of Due Process. 

1.) That on the 5th day of December, 1989, Petitioner, Roy 

- 
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Daniels Moraga was arrested by the Las Vegas Metroolitan Police 

Department (LVMPD) at 14:45 hours. Petitioner was not brought be 

 a magistrate or a Judge empowered to commit persons charged 

with offenses against the laws of the State of Nevada until Dec-

ember 14th, 1989. at 09:000 hours, 210 hours after his arrest. 

2.) The Petitioner respectfully submits that the State Of 

Nevada violated it's own initial appearance Statute by failing to 

bring the Petitioner before a magistrate within 72 hours; See, 

NRS.171.178 (3), (EMPHASIS SUPPLIED).  

3.) the Petitioner further points out to the court that 

NRS.178.388 (1) additionally mandates that a Defendant must be 

present except as provided in NRS.178.388 (4) wherein the Court 

has provided for use of a Closed, Circuit Television to facilitate 

communication between the Cotgrt and the Defesiant during such pro-

ceedings. (EMPHASIS SUPPLIED).  

4.) The Petitioner points out however, that on May 13, 1991 

the United States Supreme Court tendered a ruling as to Pre-Trial 

Detainment, mandating that • persons arrested SHALL be brought be-

fore a magistrate or a judge within 48 hours  • Not excluding Non-

Judicial hours, weekends, or holidays"; See RIVERSIDE COUNTY VS.  

McLAUGHLIN,  111 S.Ct. 1661, ( 1991), (EMPHASIS SUPPLIED).  

5.) The Petitioner further submits that in September, 1992, 

the Nevada Supreme Court refused to impliment or adopt the rule 

of law cited in RIVERSIDE, supra, Ill S.Ct. 1661, as so stated in 

the case of POWELL VS, NEVADA,  838 P.2d 921, (1992); 

6.4 Petitioner respectfully points out however, that on the 

30th day of March, 1994, the United States Supreme Court made thei 

////////// 



1' ruling clear to the State Of Nevada in their Decision and Ruling in 

2 the case of POWELL VS NEVADA, 114 S.Ct. 1280, (1994), wherein the 

3 Court speciffically made it clear that in the rule of conduct of 

4 criminal prosecutions is to be applied retroactively to ALL cases,  

5 State and Federal, not yet finally adjudicated when the rule is 

6 announced; See, GRIFFITH VS, KENTUCKY, 479 U.S. 314, 328. 

7 	7.) Petitioner respectfully submits and argues that he was 

8 improperly and illegally detained beyond the maximum 48 hours per- 

9 mitted for the purpose of investigation and to accumulate other 

10 charges, See, WILLIS VS, CITY OF CHICAGO, 999 F.2d 284. (1993). 

11 where the Court ruled that where detention of a suspect pursuant 

12 to police department policy for 45 hours without a judicial determ- 

13 ination of probable cause for the purpose of allowing the police 

14 additional time to investigate other crimes the suspect may have 

16 committed violated his rights under the Fourth Amendment even 

16 though the status of the investigation of other offenses was relev- 

17 ant to bail determination on offenses for which the suspect had 

18 been arrested; delay was not administrative or procedural in natur-, 

19 and the suspect had in fact been processed in time for earlier 

20 probable cause determination. (U.S.C.A. Const. Amend. 4). 

21 	8.) Petitioner further submits that in HALLSTORH VS, GARDEN 

22 CITY, 991 F.2d 1473, (9th Cir. 1993) states that arresting officers 

23 determination of probable cause, justifies only a brief period of 

24 detention to take the administrative steps incident to arrest'. 

25 also. In GERSTEIN, 420 U.S. 114, the Court attached special sign- 

26 ificance to the shifting calculus of interests from the State to 

27 the individuals in custody", especially one in custody for a pro- 

28  ////////// 
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longed period of time, furthermore, the Court emphasized the °high 

stakes° involved for individuals' liberty interests and undertook 

to ensure "meaninful m  fourth amendment protection. Wherefore, it 

is the Petitioner's contention that the State Of Nevada failed to 

safeguard his constitutional right to due process. 

II. 

In relationship to item 23, Ground B. of the Original Pet-

ition For Writ Of Habeas Corpus, Petitioner submits that he was 

illegally adjudiciated a Habitual Criminal in that the State failed 

to produce proof that Petitioner had 3 valid prior felony convic-

tions pursuant to NRS.207.010, and Petitioner was sentenced to Life 

Without The Possibility Of Parole. 

9.) Petitioner subits and argues that the State Of Nevada 

failed to prove beyond a reasonable doubt that Petitioner's sent-

ence should be enhanced pursuant to the Habitual Criminal Statute, 

NRS.207.010; Petitioner additionally submits that in prosecuting 

a Defendant as a Habitual Criminal under NRS.207.010, the State 

MUST prove prior convictions beyond a reasonable doubt, and the 

failure to rebutt the presumption created in NRS,207.010 (8) is 

not considered, See, HOLLANDER VS, STATE,  82 Nev. 345, 418 P.2d 

802, (19664, cited, HOWARD VS, STATE,  84 Nev. 53 at 56, 422 P.2d 

548, (1967), ATTEBERRY VS, STATE,  438 P.2d 789, (1968), and CARR 

VS, STATE,  96 Nev. 936 at 939, 620 P.2d 869, (1980). 

10.) Petitioner submits that there was insufficient proof of 

Habitual Criminality as mandated under NRS.207.010, specifically. 

the State failed to prove °beyond a reasonable doubt" that the 

ident*ty of the person named in the certified copies of the Judg- 

////////// 



1 ments of Convictions presented to the Court was the same person as 

2 the Petitioner. 

3 	11.) Petitioner submits that close scrutiny of the certified 

4 copies of the Judgments of Convictions reveal that they contain 

5 discrepancies and contradictions which indicate that they may or 

6 may not pertain to the Petitioner. In one instance the person is 

7 charged by the name of Roy D. Moraga, however, in the 1977 fi 1988 

8 convictions the person named therein was charged Roy DanielsMoraga 

9 and, in the 1983 conviction, the person named was charged by the 

lp name of Roy Daniel Moraga; further, a reading of the documents per- 

11 taming to the 1983 conviction reveals that in the portion of the 

12 these documents addressing whether the Defendant had been previous- 

13 ly convicted of any felonies inddicates 48311r, thus, the Defendant 

14 named in the 1983 conviction, ROY Daniel Nonage, had not been pre- 

15 viously convicted of a felony. 

16 

17 	In relationship to item 23, Ground C. of the Original Pet- 

18 ition For Writ Of Habeas Corpus, Ineffective Assistance Of Counsel. 

19 	12.) Petitioner respectfully submits that he was appointed 

20 counsel, such counsel being Mr. Roger Hillman of the Clark County 

21 Public Defender's Office; Petitioner and Mr. Hillman had many 

22 disagreements as to how Mr. hillman was handling Petitioners case. 

23 Petitioner submits and states that Counsels' representation did 

24 not effectively assist him in his defense, and denied him of his 

25 Sixth Amendment right to effective assistance of Counsel. 

26 	 13.) Petitioner submits and argues that Counsel failed to 

27 raise any objection to the States' conduct when the State violate( 

28 //////////// 
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1 it's own initial appearance statute, NRS.171.178 when Petitioner 

2 was not brought before a magistrate within 72 hours. Counsel also 

3 would not investigate Petitioner's case and would not question 

4 witnesses on Petitioner's behalf. 

5 	 14.) Petitioner filed a Motion To Dismiss Counsel on March 

6 12th, 1990, and this Motion was denied by the court. counsel did 

7 not adequately cross examine State witnesses and allowed Pet itione 

8 to be misled in essential questions which had substancial and in- 

9 jurous effect and influence in determining the jury's verdict, 

10 see, O'NEAL VS McANICH, 115 S.Ct. 992, (1995). Counsel's actions 

11 for the Petitioner in this case compared to those condemned in the 

12 case of FRAZER VS, UNITED STATES,  18 F.3d 778, (9th Cir. 1994). 

13 Petitioner's right to counsel guaranteed by the Sixth amendment to 

14 the U.S. Constitution means more than just the opportunity to be 

15 physically present and/or accompanied by a person privileged to 

16 practice law, but, rather, assistance to which Defendant is entit- 

17 led must be effective and unhindered by State or by counsel's con- 

18 stitutionally deficient performance. U.S.C.A. Const. Amend. 6. 

19 	 15.) Petitioner further submits that Mr. Hillman told him 

20 that he was going to prison regardless if he was innocent or not; 

21 in FRAZER, the court stated that a Defense Attorney who abandons 

22 his duty of loyalty to his client and effectively joins the State 

23 in an effort to obtain a conviction suffers from an obvious con- 

24 flict of interest, in that the interests of the State and the De- 

25 endant are necessarily in opposition. 

26 	 16.) Pfbeitioner further submits as demonstration of Mr. 

27 Hillmans' ineffective representation Petitioner claimed that evid- 

213 , 
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1 ence taken from his person was taken prior to his arrest counsel 

2 still refused to file a Motion To Supress this evidence as request- 

ed by the Petitioner. Petitioner points out that in the case of 

4 PEOPLE VS, POPE, Cal. 3d 412, 425, (1979) the Court Stated that if 

5 counsel failed to perform in a manner to be expected of reasonably 

6 competent attorney acting as a diligent advocate, and if his fail- 

7 ure deprived Defendant of a potentially meritorious defense, rev- 

8 ersal is required, See Cal. 634 P.2d 534, Petitioner also directs 

9 the Courts attention to, EVITTS VS, LUCEY, 105 S.Ct. 830, (1985), 

10 wherein the United States Supreme Court held that a criminal De- 

11 fendant is entitled to effective assistance of counsel on first ap- 

12 peal as a matter of right. 

13 	17.) Petitioner submitø that even after Petitioner had made 

14 it known to the lower Court that there was is fact a conflict of 

15 interest between himself and MX. Hillman and had attempted to hare 

16 him removed by Motion the court still appointed Mr. Hillman to 

17 represent Petitioner on appeal, which was grossly improper, 

18 	Furthermore, Mr. Hillman appealed ONLY that there was'nt en- 

19 ough evidence to convict, an issue he had never before expressed 

20 in his defense for Petitioner. The Supreme Court of Nevada remanded 

21 Petitioner's case for resentencing, and Petitioner again moved the 

22 court for dismissal of Roger Hillman as his attorney and his Motion 

23 was denied. Petitioner was sentenced to 30 more years than he was:. 

24 sentenced to originally. Counsel relied entirely upon the District 

25 Attorney's evidence and police reports, and, in fact, let the State 

26 try the Defendant, petitioner herein, and provided no defense for 

27 petitioner whatsoever. 

28  ////////// 
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In Conclusion, Petitioner respectfully submits that in the 

case, POWELL VS ALABAMA, 278 U.S. 45, 69, the U.S. Supreme Court 

stated that even the intelligent and educated layman has small and 

sometimes no skill in the science of law, if charged with a crime 

he is incapable, generally, of determining for himself whether the 

indictment is good or bad, he requires the guiding hand of Counsel 

at every step of the proceedings against him. Moreover, the court 

has assigned a special vaitse to this right: of all the rights that 

an accused person has, the right to be represented by counsel is by 

far the most pervasive for it affects his ability to assert any 

other rights he may have'. In other words, the assistance to which 

a defendant is entitled must be effective. 

Dated this 	day of ifialiga,, 1010. 

Respectfully Submitted, 

niels Nora 
Pdit Office Box t989. 
Ely State Prison, 
Ely, Nevada, 11 89301 
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DISTRICT COURT 

CLI9 eK COUNTY. NEVADA 

* * * • 

THE STATE OF NEVADA, 	 ) 
) 

Plaintiff. 	) 
) 

-v- 	 ) 
) 

) 
Defendant. 	) 

AFFIDAVIT IN SUPPORT OF MOTION FOR WITHDRAWAL 
OF ATTORNEY OF RECORD AND TRANSFER OF RECORDS  

HEARING DATE: 	  

HEARING TIME:  	-notei--m  
STATE OF NEVADA 

) ss. 
COUNTY OF WHITE PINE ) 

being first duly sworn and under 

'penalty of perjury, pursuant to MRS 208.165, d9 hereby depose and 

say that: 

1) I am the Defendant in the above entitled action. 

2) On the i/V#  day of F6:13/404ry 	19?6 , I mailed a 

letter of "Termination of Counsel/Transfer of Records" to Mr. 

3) 	I received no response from Mr. al4dItilLtS(J14a,  

4) 	On the ?I/A.  day of teezryiri 	= 19?-6' 	I petitioned 

this Court for it's order for production of all documents 

pursuant to NRS 7.055. 

	

DATED this ,WiW,  day of 	

FILED 

, 	& 	.14/1 
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13 the Defendant not being Court on the 

18 

1 9  
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26 

27 

29 

14 

15 
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10 

11 

12 

DISTRICT COURT 

(140A COUNTY. NEVADA 

THE STATE OF NEVADA, 	 ) 
) 
) 
) 

-v- 	 ) 	CASE NO. C 712*  
) 

A2e7 ,/ 0-271'rne- 4L4 	 ) 	DEPT. NO. 
) 

Defendant. 	) 

ORDER  

	

 

DATE OF HEARING: 	  

	

TIME OF HEARING: 	  

THIS MATTER having come on hearing before the above entitled 

present, presently incarcerated in Ely State Prison and not being 

represented by counsel. The Plaintiff being represented by 

	 , Deputy 

:7P District Attorney and the Court having heard the arguments of 

counsel and good cause appearing therefore, 

IT IS HEREBY ORDERED that Defendant's Motion for the 

Withdrawal of Counsel and the Transfer of all Documents and 

records of the Petitioner is hereby granted. 

IT IS FURTHER ORDERED that said withdrawn attorney, 

 • shall send, at state expense, to 

Petitioner, at his place of confinement in Ely State Prison, all 

Pleadings, Papers, Documents and other tangible personal property 

in his possession FORTHWITH. 

DATED this 	day of 19 	. 
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MORAGA, DOE2'#31584 
;57-Y!  ' 4257 

1 ROY D. MORAGA 
DOP No. 31584 

2:; ELY STATE PRISON 
P. 0. Box 1989 

3 ! Ely, Nevada 89301 

4 Defendant in Proper Person 

FILED 

bit 5 	MS 

5 : 

	

6 	 CLERK 

	

: 	 -  
DISTRICT COURT 

7 
CLARK COUNTY, NEVADA 

8 

9 
THE STATE OF NEVADA, 	 ) 	CASE NO. C 92174 

10 ! 	 ) 	DEPARTMENT NO. X 
Plaintiff, 	) 

11 	 ) 
vs. 	 ) 	 • 

12 	 ) 	DATE/HEARING: 	  
!  

13 
ROY MORAGA, 	 ) 	TIME/HEARING: 	 : 00firn  

) 
Defendant. 	) 

14 	 ) 

15 . 	 MOTION FOR LEAVE TO  
PROCEED IN FORMA PAUPERIS  

16 
COMES NOW petitioner Above-named, in his propria persona, 

17 
pursuant to N.R.S. 12.015, and respectfully moves this Honorable 

18 
Court for an Order granting Petitioner leave to proceed in the 

19 
above-entitled action in forma pauperis, without requiring Petition 

20 
to pay or provide security for the payment of costs of prosecuting 

21 
! this action. 

22 
This motion is made and based upon the attached affidavit and 

23 
certificate. 

24 
DATED this -:.Thg4  day of 	 , 1996. 

25 
Respectfully submitted, 

26 

27 

28 

* * * * * * 
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3 

4 

5 

6 

9 

10 ' 

11 

12 

13 

14 

15 

16 

17 

. 19 

20 , 

21 

22 

23 

(47--15  
26 

24 
• 

DISTRICT COURT 

C LARK COUNTY, NEVADA 

* * * ft Ir 

-v- 	 ) 

) 
Defendant. 	) 

CASE NO. 	 

DEPT. NO. 	 

NOTICE OF MOTION  

MOTION FOR WITHDRAWAL OF ATTORNEY 
OF RECORD AND TRANSFER OF RECORDS 

HEARING DATE: 13'1FICe 

HEARING TINE: 006-rn 

FILED 

*a 5 ii 38 Nit 116 

CLERK 

THE STATE OF NEVADA. ) 
) 

Plaintiff, 	) 
) 

PLEASE TAKE NOTICE, 	that, 	COMES NOW, Petitioner. 

I). 77Aftl,a/9 	, in Fropria Persona, and Respectfully 

requests this Honorable Court for an Order to withdraw 

of 	 L/4/S /41.4)41  KCie d 

as the Attorney of Record in the above entitled action, 

and for the transfer of Petitioner's DOCUMents, Pleadings, Papers 

and tangible personal property in possession of respondent. 

PWV 1, 49)/ivs to be sent, at State expense, to Petitioner 

at his place of confinement in Ely State Prison. 

This Motion is made and based upon Et1.30"A Judicial District 

Court Rules, Rule 7.40(b)(2)(ii), Nevada Revised Statute 7.055. 

and supported by the following Points and Authorities, attached 

Letter of Termination and Petitioner's Affidvit. 

iblfirK 13. 6471us 

27 

22 

POINTS AND AUTHORITIr 

petner k?; /);,/g6q 	in Prop-ria Persona, in support 

01J 
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10 

11 

12 

13 

14 

15 

16 

1' 
J. 

16 

19 

20 

21 

22 

! I 

of his Motion for Withdrawal of Attorney of Record and Transfer 

of Records, offers the following: 

The 	 Judicial 	District 	Court 	Rules, 	Rule 

7.40(b)(2)(ii), whicn deals with Withdrawal of Change of 

Attorney, states: 

"(b) Counsel in any case may be changed only; 
(2) When no attorney has been retained to 
replace the attorney withdrawing, by order  
of the court, granted upon written motion  
therefor, and: 
(ii) If the application is made by the client, 
he must state in the application the address 
at which he may be served with notice of all 
furtner proceedings in the case in the event 
the application is granted, and must serve 
a copy of the application upon his attorney 
and all other parties to the action, and 
their attorneys." 

Therefore, as clearly seen by the Tifelh ;udicial District 

Court Roles, the Defendant can file to have his attorney of 

record withdrawn and proceed in Propria Persona. 

The Nevada Revised Statute (hereinafter NRS) 7.055(1), which 

deals with the duty of a discharged attorney, states: 

"An attorney who has been discharged by his 
client shall, upon demand and payment of the 
fee due from the client, immediately deliver  
to the client  all papers, documents, 
pleadings and items of tangible personal 
property which belono to or were prepared  
for that client." 

As can be seen in this case, the Petitioner does not owe any 

23 fees 	to 	the 	Respondent, 	 in 	fact 

24 	17,ir e, 42A/74./_.s.  	 was appointed by the Court, 

25 	 to represent the Petitioner, who is indigent, in 

26 the case at bar, that being Case No. CV. Z/7y .   , Dept. No. 

27 	NRS 7.055(2) gives the Court the power to Order the 

261 Respondent to produce and deliver to the Petitioner all the 
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10 

12 

13 

14 

15 

16 

17 

18 

10 

20 

21 

22 

23 

24 

25 

26 

27 

1 

2 

3 

4 

5 

6 

7 

8 

Again, in Is 

documents and property belonging to the Petitioner in Respondents 

oossession. It further states: 

"A client who, after demand therefore and 
payment of the fee due from nim, does not 
receive from his discharged attorney 
all papers, documents. pleadings and items 
of tangible personal property may, by a 

• motion filed after at least 5 days notice to 
the attorney, obtain an order for the produc-
tion of his papers, documents, pleadings 
and other property." 

In numerous cases, Courts have held attorneys to a high 

degree of professional responsibility and integrity. This is 

carried from the time of hiring to and through the attorney's 

termination of employment. . 

Supreme Court Rule 173 states clearly that a withdrawn 

attorney owes his former client a "- - - prompt accounting of all 

his client's - - - property in his possession." 

This is echoed in Cannon 2 of the Code of Professional 

Responsibility of the American Bar Association which states in 

pertinent part (EC 2-32). "A lawyer should protect the welfare 

of his client by - - - delivering to his client all papers and 

property to which the client is entitled - 

Disciplinary Rule 2-110(A)(2) of the ABA, it is brought out that 

a withdrawn attorney must deliver to the client all papers and 

comply with all applicable laws on the subject. The ABA Rules do 

apply by adoption under Supreme Court Rules, Rule 150. 

In the cases of, In Re Yount, 93 Ariz. 322, 380 P.2d 780 

(1963), and State v. Alvex, 215 Kan. 460, 524 P.2d 747 (1974), 

both cases dealt with a factual situation involving a withdrawn 

attorney refusing to deliver to a former client his documents 

after being_ requested to do so by the client. 
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10 

11 

12 

13 

14 
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16 

17 

18 

19 

20 

21 
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24 

25 

26 

27 

/ / / 

/ / / 

3 

2 1 
1 The Court in fount supra, ordered the attorney disbarred, 

while in Alvev supra, the Court had the attorney censored. 

While it is not the intention of the Petitioner to have the 

attorney sanctioned, these cases do show a pattern in the courts 

in considering the refusal to deliver to a former client all of 

his documents and property after being requested to do so, which 

amounts to a serious infraction of the law and of professional 

ethics. See: In Re Sullivan, 212 Kan. 233, 510 P.2d 1199(1973). 

In summary, this Court has the jurisdiction through NRS 

7.055 to ORDER the Respondent to produce and deliver unto the 

Petitioner all documents and personal property in his possession 

belonging to him or prepared for him. The Petitioner haS 

fulfilled his obligations in trying to obtain the papers. 

The Respondent is in disacord with Cannon 2 of the Code of 

Professional Responsibility and the Nevada Supreme court Rule 

173, 176 and 203. 

DATED this 4216_4 day of febi'4,/tr/ 	, 19:7 6  

Respectfully Submitted: 

uerenaant/PetitiONer - PiV Per 
Ely State Prison 
P.O. BOX 1989 
Ely, Nevada 89301 

/ / / 

763 



FILED 

Hat 	St 03  iti 

CLERJ---"6.46' 
 

Case No.  

Dept. No. 

1 

2 

3 

4 

5 

6 

7 

0 1'46 
L. 

27 

28 
CC ' 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

- VS - 

-che Stik ol_NeoaA  

Respondent. 

IN THE AF_J.  JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA 

IN AND FOR THE COUNTY OF  CAr  

D Mot-A A  
Petitioner, 

AFFIDAVIT IN SUPPORT 
OF MOTION TO PROCEED 
IN FORMA PAUPERIS  

I/-Il- 
9.' 7 c a.frt - 

I, eel 1).7/7661E)14 

that I am the Petitioner in the above entitled case; that in suppor 

of my Motion to proceed without being required to prepay fees, cost 

or give security thereror; I state that because of my poverty I am 

unable to pay the costs of said proceeding or to give security 

therefor; that I am entitled to relief. 

I do 	do not  X  request an attorney be appointed 4to 

represent me. 

T further swear that the responses which I have made to 

questions and instructions below are true. 

1. Are you presently employed: 
Yes--- 

 No AL 
 

a. If the answer is Yes, state the amount of your salary - 

or wages per month, and give the name and address of your employer: 

- 1 - 

, hereby declare and state 
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10 

11 

12 

13 

14 

15 

• 16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

items owned: ,A Ot /eth0th' 27 

iuot A f/licool ic 

b. If the answer is No, state the date of last employment 

and the amount of salary and wages per month which you received: 

Aj/4 

2. Have you received within the past twelve months any 

money from any of the following sources? 

a. Business, profession or form of self-employment? 

Yes 	No  X  

b. Rent payments, interest or dividends? 

Yes 	No „X  

c. Pensions, annuities or life insurance payments? 

Yes 	No  X  

d. Gifts ov inheritances? 

Yes 	No X 

e. Any other sources? 

Yes 	No  X  
If the answer to any of the above is "Yes" describe each 

source of money and state the amount received from each during the 

/t/z)f /11,°// /vile  

3. Do you own cash or equivalent prison currency, or do 

you have money in a checking or savings account? 

Yes 	 No  )(  
If the answer is "Yes", state the total value of the 

past twelve months: 

28 

-2- 



,IL. 22{1_,GLAanlfamiLtA 
0.1 

Print your name DOP# 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

4. Do you own any real estate, stocks, bonds, notes, 

automobiles, or other valuable property (excluding ordinary house-

hold furnishings and clothing)? 	Yes 	 No 	 

If your answer is "Yes", describe the property and state 

its approximate value: 	AJQ't II PA •C A h  

5. List the persons who are dependent upon you for 

support, state your relationship to those persons, and indicate 

how much you contribute towards their support: 	  

UNDER THE PENALTY OF PERJURY, pursuant to N.R.S.§208.165, 

the above affidavit is true and correct to the best of affiants 

personal knowledge. 

DATED this 3rd  day of  /01/16rei4 	, 19 .76:  . 

6r  

Signvyour name 

4 
22 

23 

24 

25 

26 

27 

28 

-3- 
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Case No. C 	7/7/ 

Dept. No. 	 
FILED 

s ouls  

1 

2 
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5 
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14 

15 

16 

17 

18 

19 

20 

21 

CiZge;o4 	. 

TN THE ri'l ldh 	JUDICIAL DISTRICT COURT OF THE SilAtieOF NEVADA 

FOR THE COUNTY OF 	  

D. -211e) 7 /9 

Petitioner, 

-VS- 

dite,__„"Ac le_n_f_ALVAsizt 

uI. 	' 

ReoplUdent. 

MOTION FOR LEAVE TO 
PROCEED IN FORMA PAUPERIS  

y-(7- 
9. , Doer•evi • 

COMES NOW the Petitioner, in propria persona, pursuant 

to N.R.S. §12.015, and respectfully moves this Honorable Court for 

an Order granting Petitioner leave to proceed in the above-entitled 

action in forma pauperis, without requiring Petitioner to pay or 

provide security for the payment of costs of prosecuting this 

action. 

This motion is made and based upon the attached affieavit 

and certificate. 

DATED this 34  day of  ,41,2 t ch 	, 19 7.4.  
r, 

Respectfully submitted,  

1. 	 JO, 27 7--tvi'  

• 

E 
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OPPS 
STEWART L. BELL 
DISTRICT ATTORNEY 
Nevada Bar #000477 
200 S. Third Street 
Las Vegas, Nevada 89155 
(702) 455-4711 
Attorney for Plaintiff 

1 

2 

3 

4 

5 

6 

7 

THE STATE OF NEVADA, 8 

Plaintiff, 

— V S — 

ROY MORAGA, 
4938554 

Defendant. 

Case No. 
Dept. No. 
Docket 

C92174 
X 

ORIGINAL 
Fit ED 

Aii t 	I 22 it '96 

_ 	ex 

• 	CLERK 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

9 

10 

11 

12 

E3 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

 ) 

STATE'S OPPOSITION TO DEFENDANT'S MOTION TO COMPEL 
PRODUCTION OF SEMEN AND BLOOD, PETITION FOR WRIT 
OF HABEAS CORPUS (POST-CONVICTION) AND MOTION TO 
PROCEED IN FORMA PAUPERIS 

DATE OF HEARING: 4/17/96 

TIME OF HEARING: 9:00 A. M. 

COMES NOW, the State of Nevada, by STEWART L. BELL, District Attorney, through 

VICKI J. MONROE, Deputy District Attorney, and files this Opposition to Defendant's Motion to 

Compel Production of Semen and Blood, Petition for Writ of Habeas Corpus (Post-Conviction) and 

Motion to Proceed in Forma Pauperis. 

This Opposition is made and based upon all the papers and pleadings on file herein, the attached 

/11 
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points and authorities in support hereof, and oral argument at the time of hearing, if deemed necessary 

by this Honorable Court. 

DATED this  I !AI   day of April, 1996. 

Respectfully submitted, 

STEWART L. BELL 
DISTRICT ATTORNEY 
Nevada Bar #000477 

BY 	 
VICKI J. MONROW' 
Deputy District Attorney 
Nevada Bar #00377 

POINTS AND AUTHORITIES 

PROCEDURAL HISTORY 

Defendant was arrested for the December 5, 1989, sexual assault and rape of a woman in her 

home. Defendant plead not guilty and a jury trial was had wherein Defendant was found guilty of two 

(2) counts of Burglary and two (2) counts of Sexual Assault. Thereafter, on June 30, 1990, Defendant 

was sentenced to life in the Nevada State Prison without the possibility of parole after being adjudicated 

a habitual criminal. Defendant's direct appeal to the Nevada Supreme Court was denied on August 27, 

1991. However, the Court remanded Defendants case to the District Court for resentencing. The 

Supreme Court concluded that the District Court had erroneously imposed one sentence for multiple 

offenses. 

On October 21, 1991, Defendant was resentenced in Department X of the Eighth Judicial 

District, to ten (10) years for each of the Burglary counts, to run consecutive to each other and 

consecutive to a sentence of life imprisonment without the possibility of parole for Count III, Sexual 

Assault. Defendant was adjudicated a habitual criminal as to Count IV and sentenced to another 

consecutive term of life imprisonment without the possibility of parole. Defendant then appealed the 

-2- 
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second sentencing, specifically contesting the validity of the judgments of conviction used to adjudicate 

him a habitual criminal. The Nevada Supreme Court denied the same on October 4, 1995. Defendant 

now files the instant Motion and Petition for Writ of Habeas Corpus (Post-Conviction). 

STATEMENT OF THE FACTS 

On December 5, 1989, between the hours of 1:30 a.m. and 5:30 a.m., Defendant entered the 

victim's residence located at 1000 Dumont, Apartment 227, Las Vegas. As there were no signs of 

forced entry into the apartment, it is believed that the victim's 22 year-old daughter left the front door 

closed but unlocked. Once inside, Defendant took a woman's Seiko watch and approximately $25 from 

a coffee table in the living room, an unknown amount of cash from the victim's bedroom dresser, and 

a key to the apartment which was laying on a table near the front door. Defendant then left the 

apartment. At approximately 7:30 a.m., the victim returned to find the items missing. Las Vegas 

Metropolitan Police were contacted and a report of the entry submitted. Significantly, the victim's 22 

year-old daughter was upstairs at the time of the incident. 

At approximately noon of the same day, the victim (a 46 year-old female) was awakened by 

Defendant knocking at her front door. After informing Defendant that he had awakened her and asking 

him to leave, the victim returned to her room. Almost two hours later, the victim was awakened by a 

noise only to find Defendant outside her bedroom on the stairs. Defendant grabbed the victim and after 

a brief struggle, the victim was able to momentarily free herself. However, Defendant regained his 

hold and pushed the victim down the stairs. Thereafter Defendant raped the victim, instructed her to 

shower and raped her again. When Defendant exited the room, the victim contacted her daughter and 

requested her to contact the police. 

At around 2:15 p.m., Las Vegas Metropolitan Police detained Defendant in the 900 block of 

Sierra Vista and after a positive identification by the victim, he was arrested and transported to the Clark 

County Detention Center. 
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THE TRIAL RECORD BELIES DEFENDANT'S 
NEED FOR POST-TRIAL FORENSIC TESTING 

Defendant requests this Court to compel DNA testing of semen and blood samples that were 

obtained from the victim some seven years ago. The impracticalities aside, Defendant took the stand 

at trial and offered a defense of "consent" to the charges of Sexual Assault. An excerpt from his offered 

testimony is as follows: 

PROSECUTOR: 	Basically, Mr. Moraga, what you are saying to 
us is you are really confirming everything 
everybody already testified to. You are just 
saying that the sex that happened between you 
and Ms. Hawk was with her consent; is that 
right? 

DEFENDANT: 	That's right. (3 ROA 550). 

Apparent from Defendant's proffered defense is that any issue of identification that DNA testing might 

hope to resolve has been rendered moot by offering the defense of "consent" to the sexual assault. 

Moreover, Defendant has waived this issue by (1) not preserving it below, and (2) not raising the 

identification in his direct appeal. See Kimmel,  infra. As such, this untimely request for unnecessary 

testing need only be denied by this Court. 

II 

DEFENDANT'S PETITION FOR WRIT OF HABEAS CORPUS 
(POST-CONVICTION PRESENTS ISSUES THAT SHOULD 
HAVE BEEN RAISED IN HIS DIRECT APPEALAND AS SUCH, 
THEY ARE DEEMED WAIVED. 

Defendant, for the first time in his collateral attack, challenges the length of time he was 

incarcerated before he was brought before a magistrate. Specifically, after remaining silent on the issue 

in appealing from two judgments of conviction, Defendant now alleges that he was incarcerated some 

210 hours before his initial arraignment and that no probable cause determination was made. 

Defendant's challenge is foreclosed for several reasons: 

1. Defendant did not preserve this issue below or raise it in his direct appeal; 
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2. The Order Dismissing Appeal in Defendant's case concluded that there was sufficient 

evidence to uphold the conviction; and 

3. Defendant only refers this Court to the time of his initial arraignment, but does not indicate 

when a probable cause determination was made. 

First, the State submits that as Defendant has already had his appeal found meritless by the 

Supreme Court, any allegation herein that the a proper probable cause determination was not made, has 

been waived. NRS 34.810(1) provides in part: 

The court shall dismiss a petition if the court determines 
that: 

(b) The petitioner's conviction was the result of a trial 
and the grounds for the petition could have been: 

(1) Presented to the trial court; 

(2) Raised in a direct appeal or a prior 
petition for a writ of habeas corpus or 
post-conviction relief; or 

(3) Raised in any other proceeding that 
the petitioner has taken to secure relief 
from his conviction and sentence, unless 
the court finds both cause for the failure 
to present the grounds and actual 
prejudice to the petitioner. 

NRS 34.810(3) imposes the burden upon the defendant of proving specific facts that 

demonstrate good cause for his failure to present such a claim in earlier proceedings and of showing 

actual prejudice to the defendant. Accordingly, the waiver of claims doctrine mandates the dismissal 

of Defendant's instant claim. Kimmel v. Warden,  101 Nev. 6, 692 P.2d 1282 (1985); Bolden v. State, 

99 Nev. 181, 659 P.2d 886 (1983). Defendant's Petition is barren as to why his allegations surrounding 

probable cause determination were not raised in either of his direct appeals. 

The Nevada Supreme Court held in Phelps v. Director,  104 Nev. 565, 764 P.2d 1303 (1988), that 

the defendant has the burden of both pleading and proving his failure to present the claim and the State 

may then bring an affirmative defense of a waiver in its response to the Post-Conviction Relief. It is 

respectfully submitted that this Court can lawfully make a finding of waiver based upon the face of the 

petition alone. In Johnson v. Warden,  89 Nev. 476, 515 P.2d 63 (1973) the Nevada Supreme Court 
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stated: 

• this court will consider as waived those issues raised 
in a post-conviction relief application which might 
properly have been raised on direct appeal, where no 
reasonable explanation is offered for petitioner's failure 
to present such issues. 

In Scott v. Warden,  94 Nev. 726, 587 P.2d 36 (1978), the Supreme Court upheld a District 

Court's denial of Post-Conviction Relief on the grounds that the points raised in the petition, "were or 

could have been raised in the direct appeal and good cause has not been shown for the failure to do so". 

Id. at p. 727. Defendant's Petition is barren of legal authority or rationale as to good cause or prejudice. 

As such, the State submits that Defendant has waived his ability to raise any issue surrounding probable 

cause determination upon a warrantless arrest. 

Next, as Defendant's conviction has been affirmed, any complaint about an illegal detention 

prior to a determination of probable cause, has been rendered moot. Gerstein v. Pugh,  420 U.S.. 103, 

95 S.Ct. 854 (1975) (an illegal arrest or detention does not void a subsequent conviction)'. Once a 

criminal defendant has been convicted by a jury, his confinement is justified by the judgment of 

conviction and the Gerstein  violation is moot. County of Riverside v. McLaughlin,  500 U.S. 44, 111 

S.Ct. 1661, 1667 (1991). Defendant bases his complaint partially on Powell v. Nevada,  --- U.S. ---, 114 

S.Ct. 1280 (1994). Therein, the United States Supreme Court held that (1) when four days had elapsed 

between warrantless arrest and probable cause determination, that time lapse was presumptively 

unreasonable under County of Riverside v. McLaughlin,  500 U.S. 44, 111 S.Ct. 1661 (1991), as a 

violation of the Fourth Amendment prohibition against unreasonable seizures, and (2) while the remedy 

is not release, Powell v. Nevada,  114 S.Ct. at 1283, the proper remedy was to be decided on remand by 

the Nevada Supreme Court. Defendant however misconstrues Powell-Gerstein- McLaughlin,  in that a 

challenge is only proper during the detention, and he is entitled to neither release nor his conviction 

vacated. As such, his collateral attack need only be denied on this issue. 

Defendant was arrested on December 5, 1989, and his initial arraignment was on December 14, 

In Gerstein v. Pugh,  420 U.S. 103, 95 S.C. 854 (1975), the United States Supreme Court held that the Fourth 
Amendment requires a prompt judicill determination of probable cause following an arrest made without a warrant and an 
ensuing detention. In County of Riverside v. McClaughlin,  500 U.S. 44, 111 S.Ct. 1661 (1991), the same Court determined 
that prompt generally means within 48 hours of the warrantless arrest. 
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1989. However, Powell v. Nevada,  supra, discusses probable cause determination, not initial 

arraignment. Therefore, Defendant's allegation that he was incarcerated for some 210 hours before 

probable cause was determined to hold him, is belied by the record. Defendant can only direct this Court 

to his arraignment date and not the date of any probable cause determination. Bare allegations, without 

factual specificity, entitle Defendant to neither a post-conviction evidentiary hearing nor other post-

conviction relief Hargrove v. State,  100 Nev. 498, 686 P.2d 222 (1984). The policy behind presenting 

claims for post-conviction relief to the District Court is that issues of fact can be determined. See 

Gibbons v. State,  97 Nev. 520, 523, 634 P2d 1214 (1981). Defendant has the burden of persuasion in 

a collateral attack and must raise and support these claims. Defendant's initial hurdle is to support his 

propositions: issues of fact must be created to warrant an evidentiary hearing. Drake v. State,  108 Nev. 

523, 836 P.2d 52 (1992). Moreover, Defendant does not complain that any statements made during this 

period of incarceration were impermissibly used against him and as such no prejudice can be inferred. 

LII 

THE DOCTRINE OF THE LAW OF THE CASE FORE-
CLOSES DEFENDANT'S CHALLENGE TO HIS HABITUAL 
CRIMINAL ADJUDICATION 

Next, Defendant alleges that he was improperly adjudicated a habitual criminal pursuant to NRS 

207.010(2). In his last appeal from the judgment of conviction entered on remand, Defendant 

specifically challenged the validity of his habitual criminal status. The Nevada Supreme Court 

specifically denied his contentions and in a Order Dismissing Appeal, affirmed the District Court's 

conclusion that Defendant was a habitual criminal and the State had met its burden beyond a reasonable 

doubt. As such, that Order becomes the law of the case and forecloses Defendant's successive attempt 

at relief on this issue. 

The Nevada Supreme Court applied the doctrine in Hall v. State,  91 Nev. 314, 535 P.2d 797 

(1975). In Hall,  the defendant claimed, on appeal, that he entered into an involuntary guilty plea despite 

the fact that identical claim had been denied in a petition for post-conviction relief. The Court held that 

the first ruling became the law of that case and Defendant could not later revive that issue. The law of 
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a first appeal is the law of the case on all subsequent appeals in which the facts are substantially the 

same. (Citations omitted). IL at 315. 

Most recently, in Marshall v. State,  110 Nev. 1328, 885 P.2d 603 (1994), the Nevada Supreme 

Court, on direct appeal, affirmed the defendant's convictions. The Court expressed that there was 

sufficient evidence to convict the defendant of trafficking and manufacturing charges. Thereafter, the 

defendant petitioned the District Court for post-conviction relief. In an appeal from denial of his post-

conviction petition, the defendant resubmitted the sufficiency claim. In dismissing that appeal, the 

Supreme Court opined that the Order Dismissing the Appeal became the law of the case and foreclosed 

the sufficiency of the evidence issues. W. at 605. Likewise, Defendant's Petition should not be 

addressed on the merits because the Supreme Court has previously found his arguments undeserving. 

On direct appeal, Defendant raised the identical issue that is in the Petition now before this 

Court. Defendant duplicates his complaints surrounding his adjudication as a habitual criminal. The 

Supreme Court confirmed that adjudication and, therefore, the Supreme Court's ruling, issued on 

Defendant's direct appeal, became the law of this case and forecloses Defendant's ability to revive this 

claim. 

IV 

DEFENDANT WAS AFFORDED EFFECTIVE ASSISTANCE OF COUNSEL 

The United States Supreme Court has clearly established the appropriate test for determining 

whether a defendant received constitutionally defective counsel. A defendant's burden is two-fold. 

First, a convicted defendant must show that his counsel's performance was objectively deficient such 

that counsel was not functioning as the 'counsel' envisioned by Sixth Amendment guarantees. Second, 

the defendant must show that the deficient performance prejudiced the defendant in a way that 

effectively deprived him of a fair trial. Strickland v. Washington,  466 U.S. 668, 687, 104 S.Ct. 2052, 

2064 (1984). The United State's Supreme Court recently opined: 

Thus, an analysis focusing solely on mere outcome 
determination, without attention to whether the result of the 
proceeding was fundamentally unfair or unreliable, is defective. 
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To set aside a conviction or sentence solely because the 
outcome would have been different but for counsel's error may 
grant the defendant a windfall to which the law does not entitle 
him. Lockhart v. Fretwell, --- U.S. ---, 113 S.Ct. 838, 842-843 
(1993). 

Further, unreliability or unfairness does not result if the ineffectiveness of counsel claim does not 

deprive the defendant of any substantive or procedural right. I.  at 844. 

To rise to the level of ineffective assistance, the representation must be outside the range of 

competence demanded of attorneys in criminal cases. Hill v. Lockhart, 474 U.S. 52, 106 S.Ct. 366 

(1985). Furthermore, "it is presumed that counsel fully discharged his duties, and that presumption can 

only be overcome by strong and convincing proof to the contrary." Davis v. State, 107 Nev. 600, 602, 

817 P.2d 1169, 1170 (1991), citing Lenz v. State, 97 Nev. 65, 66, 624 P.2d 15, 16 (1981). On those 

premises, the State respectfully suggests that Defendant's counsel was effective. Defendant complains 

counsel was ineffective in that he did not challenge the length of incarceration without a probable cause 

determination, nor did he file suppression motions on Defendant's behalf Defendant's contention that 

counsel failed to file a suppression motion is a bare allegation: Defendant neither reveals what the 

"evidence" is, nor does he suggest how it was necessary to an effective defense. Based on Hargrove, 

supra, Defendant is not entitled to relief on this claim as he cannot support a claim of ineffective 

assistance without the requisite specificity. 

Moreover, counsel cannot be rendered ineffective for failing to challenge a Nevada practice 

before the issue has even been resolved. Defendant was arrested in 1989: McLaughlin,  supra, and its 

bright line 48 hour rule were not announced until 1991 and the first Powell decision was not entered 

until 1992. As such, counsel's actions cannot be deemed unreasonable under Strickland,  supra, nor 

representation ineffective, for not challenging the practices in Clark County before the United States 

Supreme Court decided what constituted a reasonable detention while awaiting a probable cause finding 

upon warrantless arrest. Moreover, even if counsel's actions in failing to challenge the detention were 

unreasonable, Defendant was not prejudiced in that once a jury convicted him, any detention violation 

was rendered moot. See McLaughlin,  supra. Defendant's representation did not fall outside what is 

expected of professionally competent counsel. 
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CONCLUSION 

Based on the forgoing, it is respectfully requested that Defendant's Motion to Compel Blood and 

Semen Samples, Defendant's Petition for Writ of Habeas Corpus (Post-Conviction), and Defendant's 

Motion to Proceed in Forma Pauperis be denied. 

DATED this( 	day of April, 1996. 

Respectfully submitted, 

STEWART L. BELL 
DISTRICT ATTORNEY 
Nevada Bar #000477 

ik 
BY  

VICKI J. MO ' 
Deputy District Attorney 
Nevada Bar #003776 
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CERTIFICATE OF MAILING 
/ S7I  

I hereby certify that service of the above and foregoing was made this  (-----  day of April, 

1996, by depositing a copy in the U.S. Mail, postage pre-paid, addressed to: 

ROY D MORAGA 
P. O. BOX 1989 
ELY, NEVADA 89301 

SeciitaryOr the Distritt Attorney's Office 
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Attorney for Appellant 
ROY MORAGA 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

* * * * * * 

	

STATE OF NEVADA, 	 ) 
) 

	

Plaintiff, 	 ) 
) 

vs. 	 ) 
) 
) 
) 

Respondent. ) 
	 ) 

MOTION TO WITHDRAW AS COUNSEL 

Date of Hearing:  y-/ 7 94  
941 

COMES NOW, MARK B. BAILUS, ESQ., of the law offices of CHERRY, BAILUS 

& KELESIS, and moves this Honorable Court for its Order allowing the undersigned and the 

law offices of CHERRY, BAILUS & KELFSIS to withdraw as Attorney of Record for 

Defendant, ROY D. MORAGA, in the above-captioned matter. 

This Motion is made and based upon the papers, pleadings and documents on file 

herein, the Affidavit of MARK B. BAILUS, ESQ. , filed herewith and upon such oral argument 

1 
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DOCKET NO. 
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as may be adduced at the time of the hearing hereon. 

DATED this 	 day of April, 1996. 

CHERRY, BAILUS & KELESIS 

By  ititaAJA—A.. 	IA  AAA–) 
M 	. B US, SQ. 
Nevada State Bar No. 002284 
600 South Eighth Street 
Las Vegas, Nevada 89101 

NOTICE OF MOTION  

TO: STATE OF NEVADA, Plaintiff; and 

TO: STEWART BELL, ESQ., its attorney of record: 

TO: ROY D. MORAGA, Defendant: 

YOU, AND EACH OF YOU, WILL PLEASE TAKE NOTICE that the undersigned 

will bring on the above and foregoing MOTION TO WITHDRAW AS ATTORNEY OF 

RECORD on for hearing on the  /7  day of 

before the above-entitled Court in Department No. X, or as soon thereafter as counsel may be 

heard. 

DATED this  9  day of April, 1996. 

CHERRY, BAILUS & KELESIS 

By 	15()„LL  
M 	B US, Q. 
Nevada State Bar No. 002284 
600 South Eighth Street 
Las Vegas, Nevada 89101 
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AFFLPAVIT 0, MARK B. LULUS IN SUPPORT  
OF MOTION TO WITHDRAW AS ATTORNEY OF RECORD 

STATE OF NEVADA 
SS : 

COUNTY OF CLARK 

MARK B. BAILUS, ESQ., being first duly sworn according to law, deposes and says: 

1. That Affiant is an attorney duly licensed to practice law in the State of Nevada 

and is a partner in the law offices of Cherry, Bailus & Kelesis. 

2. That Affiant was appointed by the above-entitled Court to represent Defendant 

for appellate purposes only. 

3. That on or about October 4, 1995, Affiant received an Order Dismissing Appeal 

from the Supreme Court of the State of Nevada and thereafter, on or about October 24, 1995, 

Affiant received the Remittitur, thus concluding Affiant's representation of Defendant. 

4. That because of the foregoing reasons, Affiant requests that he be allowed to 

withdraw as counsel of record. 

5. That the last known address known to Affiant for service of Defendant is: 

Mr. Roy D. Moraga 
Inmate ID # 31584 
Ely State Prison 
Post Office Box 1989 
Ely, Nevada 89301 

6. That this Motion is not made for the purposes of delay, but in the interest of justice. 
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DISTRICT COURT 

CLARK COUNTY, NEVADA 

* * * * * * 

	

STATE OF NEVADA, 	) 	CASE NO C 92174 
) 	DEPT. NO. X 

	

Plaintiff, 	) 	DOCKET NO. 
) 

vs. 	 ) 
) 

ROY D. MORAGA, 	 ) 
) 

Respondent. ) 
	 ) 

RECEIPT OF COPY AND CERTIFICATE OF MAILING  

Date of Hearing: April 17, 1996 
Time of Hearing: 9:00 a.m. 

RECEIPT OF COPY of the MOTION TO WITHDRAW AS COUNSEL is hereby 

acknowledged this  T   day of April, 1996. 
L>Teu.witfr 

14E( BELL, DISTRICT ATTORNEY 

By  
ic)  

Deputy District Attorney 
200 South Third Street 
Seventh Floor 
Las Vegas, Nevada 89155 
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CERTIFICATE OF MAILING  

I HEREBY CERTIFY that I am an employee of the law offices of CHERRY, BAILUS 

& ICELESIS, and that on the fel%)   day of April, 1996, I deposited for mailing in the United 

States Mail, at Las Vegas, Nevada, a true and correct copy of the MOTION TO WITHDRAW 

AS COUNSEL addressed as follows: 

Mr. Roy D. Moraga 
Inmate ID # 31584 
Ely State Prison 
Post Office Box 1989 
Ely, Nevada 89301 
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DAVID M. SCHTECK, ESQ. 
NEVADA BAR NO. 0824 
302 E. CARSON, #600 
LAS VEGAS, NV 89101 
(702)382-1844 
ATTORNEY FOR DEFENDANT 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

	

THE STATE OF NEVADA, 	 ) 
) 

	

Plaintiff, 	 ) 
) 

vs. 	 ) 	CASE NO. C 92174 
) 	DEPT. NO. X 

ROY D. MORAGA, 	 ) 	DOCKET NO. K 
) 

Defendant. 	 ) 
) 

	 ) 

MOTION FOR EXTENSION OF TIME 
TO FILE SUPPLEMENTAL POINTS AND AUTHORITIES 

DATE: 4-17-96 
TIME: 9:00 A.M. 

COMES NOW, Defendant ROY D. MORAGA, by and through his 

attorney DAVID M. SCHIECK, ESQ., and moves this Court pursuant 

to N.R.S. 34.750(3) for an Order Extending the Time to File 

Supplemental Points and Authorities to MORAGA'S pro per 

Petition for Writ of Habeas Corpus (Post Conviction). 

This Motion is based upon the Points and Authorities and 

Affidavit of counsel attached hereto, and all of the papers and 

pleadings heretofore filed in this matter. 
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YOTICE OF MOTION  

TO: THE STATE OF NEVADA, Plaintiff herein; and 

TO: THE DISTRICT ATTORNEYS OFFICE, its attorney: 

PLEASE TAEE NOTICE that the undersigned will bring this 

Motion on for hearing on the 17th day of April, 1996, at the 

hour of 9:00 a.m. before the above entitled Court, at the Clark 

County Courthouse, or as soon thereafter as counsel can be 

heard. 

BTATEMENT OF FACTS  

On March 6, 1996 DAVID M. SCHIECK, ESQ. appeared before 

this Court and confirmed as counsel for Defendant ROY MORAGA. 

The Court granted until April 17, 1996 to supplemental the 

Points and Authorities of the pro per Petition for Writ of 

Habeas Corpus filed by MORAGA. 

Mr. Moraga does not have all of the paperwork necessary 

for counsel to review in order to supplement the Petition. Due 

to other priority cases of counsel, requests for the files of 

Mr. Moraga's previous counsel were delayed. (See Affidavit 

attached hereto) 

POINTS AND AUTHORITIES 

N.R.S. 34.750(3) states in pertinent part that: 

"3. After appointment by the court, counsel for 
the petitioner may file and serve supplemental 
pleadings, ... within 30 days after: 

(a) The date the court orders the filing of an 
answer and a return; or 

(b) The date of his appointment, 

whichever is later. If it has not previously been 
filed, the answer by the respondent must be filed 
within 15 days after receipt of the supplemental 

2 

792 



co 

U E. 
: 

7 

00,6; 

c'6  ° o 
ea Li; 'AI 

0 

2 

3 

4 

5 

6 

7 

8 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

SUBMI ,  N BY: 

Oaf 
By  
	TI /d2J  

 

DAVID M. SCHIE K, ESO. 

AFFIDAVIT 

DAVID M. SCHIECK, ESQ. 

pleadings and include any response to the 
supplemental pleadings." 

In the instant case MORAGA is entitled to the effective 

assistance of counsel and the due process of law pursuant to 

the Sixth and Fourteenth Amendments to the United States 

Constitution and Article I, Section 8, of the Nevada 

Constitution. Counsel for MORAGA believes that relevant and 

justiciable issues should be reviewed by this Court and makes 

this Motion in good faith. 

CONCLUSION  

It is respectfully requested that this Court grant an 

extension of time of 30 days to file supplemental points and 

authorities to the pro per Petition for Writ of Habeas Corpus 

(Post Conviction) and reset the hearing for a time thereafter 

convenient to the Court and District Attorney. 

DATED this  11 	day of April, 1996. 

STATE OF NEVADA) 
) ss. 

COUNTY OF CLARK) 

DAVID M. SCHIECK, being first duly sworn, deposes and 

says: 

That Affiant is an attorney duly licensed to practice law 

in the State of Nevada, and retained counsel for MORAGA. 
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this 	 day of April, 1996. 

NOTARY PU 

That Affiant appeared and confirmed as counsel on March 6, 

1996 for MORAGA at which time the Court set a hearing date of 

April 17, 1996 and until April 3, 1996 to supplemental the 

Petition. 

That since March 6, 1996 Affiant has had to file a capital 

Opening Brief in Greene v. State; file an emergency Writ of 

Mandamus in Leonard adv. State; and prepare for a capital trial 

Lopez adv. State. 

That Affiant has had to request files, which as of this 

date have not been received by Affiant, from previous counsel 

as Mr. Moraga does not have the paperwork necessary for counsel 

to review and prepare supplemental points and authorities. 

That this Motion is not made for the purpose of delay, but 

is made in the interest of justice. 

Further Affiant sayeth naugh 

DAVID M. SCHTECK 

SUBSCRIBED and SWORN to before me 

NOTARY PUBUC 
STATE OF NEVADA 

County of Cf ark 
Isio

■critr
57-1

KATHLEEN FITZGERALD 
My Appointment Expires Jan. 'I • 2000 
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ROC 
DAVID M. SCHIECK, ESQ. 
NEVADA BAR NO. 0824 
302 E. CARSON, #600 
LAS VEGAS, NV 89101 
(702)382-1844 
ATTORNEY FOR DEFENDANT 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

	

THE STATE OF NEVADA, 	 ) 
) 

	

Plaintiff, 	 ) 
) 

vs. 	 ) 	CASE NO. C 92174 
) 	DEPT. NO. X 

ROY D. MORAGA, 	 ) 	DOCKET NO. K 
) 

Defendant. 	 ) 
) 

	 ) 

RECEIPT OF COPY OF 
MOTION FOR EXTENSION OF TIME 

TO FILE SUPPLEMENTAL POINTS AND AUTHORITIES 

DATE: 4-17-96 
TIME: 9:00 A.M. 

RECEIPT OF A COPY of the Motion for Extenstionof Time to 

File Sup le e 	• nts and Authorities is hereby acknowledged 

this i/IQZ  day of April, 1996. 

DISTRICT ATTORNEYS OFFICE 

24 
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28 
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STATE OF NEVADA, 

Plaintiff, 

vs. 

ROY D. MORAGA, 

CASE NO. C 92174 
DEPT. NO. X 
DOCKET NO. 

) 

) 

) 

) 

) 

) 

) 

) 
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NOEJ 
MARK B. BAILUS, ESQ. 
Nevada Bar No. 002284 
CHERRY, BAILUS & KELESIS 
600 South Eighth Street 
Las Vegas, NV 89101 
(702) 385-3788 

Attorney for Appellant 
ROY MORAGA 

7 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

* * * * * 

) 

	 ) 

NOTICE OF ENTRY OF ORDER 

Respondent. 

18 
Date of Hearing: April 17, 1996 
Time of Hearing: 9:00 a.m. 

TO: STATE OF NEVADA, Plaintiff; and 

TO: STEWART BELL, ESQ., its attorney of record: 

TO: ROY D. MORAGA, Defendant: 

YOU, AND EACH OF YOU, WILL PLEASE TAKE NOTICE that on the 17th day 

of April, 1996, an Order to Withdraw As Attorney of Record was entered in the above-

captioned matter, a copy of said Order is attached hereto and by this reference incorporated 
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herein as though full set forth. 

DATED this  1 7  day  of April, 1996. 

CHERRY, BAILUS & KELESI 

y  /.4a 1.0(2.  
MARK B. AIL

1 
, ESQ. 

Nevada State Bar No. 002284 
600 South Eighth Street 
Las Vegas, Nevada 89101 

By  

CERTIFICATE OF MAILING 

I HEREBY CERTIFY that I am an employee of the law offices of CHERRY, BAILUS 

& ICELESIS, and that on the  I r 	day  of April, 1996, I deposited for mailin g  in the United 

States Mail, at Las Ve gas, Nevada, a true and correct cop y  of the MOTION TO WITHDRAW 

AS COUNSEL addressed as follows: 

Mr. Roy  D. Moraga 
Inmate ID # 31584 
Ely  State Prison 
Post Office Box 1989 
Ely , Nevada 89301 

Stewart L. Bell, Esq . 
District Attorne y  
200 South Third Street 
Seventh Floor 
Las Vegas, NV 89155 
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OWAR 
MARK B. BAILUS, ESQ. 
Nevada Bar No. 002284 
CHERRY, BAILUS & KELESIS 
600 South Eighth Street 
Las Vegas, NV 89101 
(702) 385-3788 

Attorney for Appellant 
ROY MOFtAGA 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

* * * * * 

	

STATE OF NEVADA, 	) 	CASE NO. C 92174 
) 	DEPT. NO. X 

	

Plaintiff, 	) 	DOCKET NO. 
) 

vs. 	 ) 
) 

ROY D. MORAGA, 	 ) 
) 

Respondent. ) 
	 ) 

ORDER TO WITHDRAW AS ATTORNEY OF RECORD 

Date of Hearing: April 17, 1996 
Time of Hearing: 9:00 a.m. 

THIS MATTER having come on for hearing this 17th day of April, 1996, upon the 

Motion to Withdraw as Attorney of Record, filed by MARK B. BAILUS, ESQ., of the law 

offices of CHERRY, BAILUS & KELESIS, no opposition having been filed herein, the Court 

having before it all the papers, pleadings and documents on file herein, being fully advised in 

the premises and good cause appearing, 

IT IS HEREBY ORDERED that the Motion to Withdraw as Attorney for Record filed 

by MARK B. BAILUS, ESQ., of the law offices of CHERRY, BAILUS &. KELESIS be, and 
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it hereby is, granted. 

IT IS FURTHER ORDERED that a copy of this Order shall be served upon Defendant 

ROY D. MORAGA, at his last known address of: 

Mr. Roy D. Moraga 
Inmate ID # 31584 
Ely State Prison 
Post Office Box 1989 
Ely, Nevgda 89301 

Rh 
DATED and DONE this /  day of April, 1996. 

DISTR1Ct COIJR 41" 
VI  

DISTRICt COURt JUDGE 

Submitted by: 
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CHERRY, BAILUS & KELE,SIS 

By lci/i(4,1/37  
. BAILUS, fSQ .  

State Bar No. 002284 
600 South Eighth Street 
Las Vegas, Nevada 89101 
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MARK B. BAILUS, ESQ. 
Nevada Bar No. 002284 
CHERRY, BAILUS & KELESIS 
600 South Eighth Street 
Las Vegas, NV 89101 
(702) 385-3788 

Attorney for Appellant 
ROY MORAGA 

Wit L i 	17  it '96 

C F 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

* * * * * * 
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STATE OF NEVADA, 	 ) 
) 

Plaintiff, 	 ) 
) 

vs. 	 ) 
) 

ROY D. MORAGA, 	 ) 
) 

Respondent. ) 
	 ) 

CASE NO. C 92174 
DEPT. NO. X 
DOCKET NO. 

ORDER TO WITHDRAW AS ATTORNEY OF RECORD 

Date of Hearing: April 17, 1996 
Time of Hearing: 9:00 a.m. 

THIS MATTER having come on for hearing this 17th day of April, 1996, upon the 

Motion to Withdraw as Attorney of Record, filed by MARK B. BAILUS, ESQ., of the law 

offices of CHERRY, BAILUS & KELESIS, no opposition having been filed herein, the Court 

having before it all the papers, pleadings and documents on file herein, being fully advised in 

the premises and good cause appearing, 

IT IS HEREBY ORDERED that the Motion to Withdraw as Attorney for Record filed 

by MARK B. BAILUS, ESQ., of the law offices of CHERRY, BAILUS & KELESIS be, and 
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Submitted by: 

CHERRY, BAILUS & KELESIS 
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it hereby is, granted. 

IT IS FURTHER ORDERED that a copy of this Order shall be served upon Defendant 

ROY D. MORAGA, at his last known address of: 

Mr. Roy D. Moraga 
Inmate ID # 31584 
Ely State Prison 
Post Office Box 1989 
Ely, Nevfla 89301 

_Zrt\ 
DATED and DONE this 	_, day of April, 1996. 

MARK—B. BAILUS, ESQ 
State Bar No. 002284 
600 South Eighth Street 
Las Vegas, Nevada 89101 
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ROYVD. MORAGA 

I hereby agree to the above substitution. 

DATED: S f(7.'  
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SUBT 
DAVID M. SCHIECK, ESQ. 
NEVADA BAR NO. 0824 
302 E. CARSON, #600 
LAS VEGAS, NV 89101 
(702)382-1844 

Cij7 C 
DISTRICT COURT 

CLARK COUNTY, NEVADA 

THE STATE OF NEVADA, 	 ) 
) 

Plaintiff, 	 ) 
) 

vs. 	 ) 	CASE NO. C 92174 
) 	DEPT. NO. X 

ROY D. MORAGA, 	 ) 	DOCKET NO. K 
) 

Defendant. 	 ) 
) 

	 ) 

SUBSTITUTION OF ATTORNEYS 

DATE: N/A 
TIME: N/A 

Defendant ROY D. MORAGA, hereby substitutes David M. 

Schieck, Esq. in the above entitled cause in the place and 

instead of R. ROGER HILLMAN, Deputy Public Defender. 

DATED: 

PUBLIC DEFENDER'S OFFICE 

BY: 	  
R. ROGER HLMAN, ESQ. 
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I hereby accept the above substitution. 

Dated: 	avALI 	2-cf  

BY: 
DAVID M. SCHIECK, 
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CERTIFICATE OF MAILING 

The undersigned does hereby certify that on  	, a 

copy of the foregoing Substitution of Attorneys, was deposited 

in the United States Mail at Las Vegas, Nevada, postage 

prepaid, addressed to the following: District Attorneys Office, 

Attorney for Plaintiff, 200 S. Third Street, Las Vegas, NV 

89155. 

KATHLEEN FITZGERALD 
An employee of David Schieck 
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PTAT 
DAVID M. SCHIECK, ESQ 
Nevada Bar No. 0824 
302 E. Carson, #600 
Las Vegas, NV 89101 
702-382-1844 
Attorney for MORAGA 

4*  I 3  2 P # 136 
°r" 	7:f DISTRICT COURT 

CLARK COUNTY, NEVADA CLITRi( 

FiL 

HE STATE OF NEVADA, 

)

) 

) 

) 

) 

) 

) 

) 

) 

) 

OY C. MORAGA, 

Petitioner, 

CASE NO. C 92174 
DEPT NO. X 
DOCKET K 

Respondent. 

SUPPLEMENTAL POINTS AND AUTHORITIES 
IN SUPPORT OF PETITION FOR WRIT OF HABEAS CORPUS 

DATE: JULY 15, 1996 
TIME: 9:00 A.M. 

COMES NOW, Petitioner ROY D. MORAGA, by and through his 

ttorney DAVID M. SCHIECK, ESQ., and for his Supplemental 

oints and Authorities in Support of Petition for Writ of 

abeas Corpus and states as follows: 

I. 

PROCEDURAL HISTORY 

On or about January 9, 1990 ROY D. MORAGA (hereinafter 

referred to as MORAGA) was charged with the crimes of Burglary 

(two counts) and Sexual Assault (two counts). An amended 

information charging MORAGA as a habitual criminal was filed on 

June 13, 1990. A jury trial was commenced on March 12, 1990 

and the trial was concluded on March 14, 1990 with a jury 
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verdict of guilty to all four counts of the information. 

MORAGA was sentenced by District Court Judge Michael Wendall to 

life in prison without the possibility of parole as a habitual 

criminal. MORAGA was represented at trial by Deputy Public 

Defender Roger Hillman. 

MORAGA appealed from the judgement of conviction with only 

one issue being raised on the direct appeal, to wit: there was 

insufficient evidence adduced at trial to sustain the habitual 

criminal enhancement. The Nevada Supreme Court determined that 

the issue raised on the direct appeal was without merit, 

however the Court determined that the habitual sentence imposed 

by the trial court was erroneous and the matter was remanded 

for a new sentencing. MORAGA was represented on his direct 

appeal by Deputy Public Defender Roger Hillman. 

On remand, MORAGA was sentenced to two consecutive ten 

year sentences plus a consecutive life with the possibility of 

parole, plus a life without the possibility of parole on the 

habitual criminal allegation. MORAGA was represented on remand 

by attorney Mark Bailus, who also appealed from the remanded 

sentence with said appeal being dismissed by the Nevada Supreme 

Court. 

23 
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STATEMENT OF FACTS 

This statement of facts is summarized from the witnesses 

called at trial as contained in the Opening Brief filed on 

behalf of MORAGA. 

Jodi Howard was the daughter of Penny Hawk, the alleged 
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victim. On the day of the alleged sexual assault, Howard was 

given a ride to work by her mother. Howard, as was her usual 

practice, called her mother at 1:30 PM to wake her up for work, 

but received no answer to her call. About fifteen minutes 

later, Hawk called her and asked her to call the police because 

she had been attacked. Howard then called the police. 

Penny Hawk first met MORAGA at the Player's Lounge when he 

asked her for the time. Later they sat in her pickup truck and 

talked for a while and then they went to another bar, Rascals. 

On the morning of December 5, 1989, Hawk took her daughter to 

work at about 7:30 AM and then returned home and went to bed. 

About 8:15 her doorbell rang and she went and answered the door 

and MORAGA was there. She did not let MORAGA into the 

apartment and closed and bolted the door and went back to bed. 

At about 1;45 she woke up and MORAGA was in her apartment. 

MORAGA sexually assaulted her and then followed her downstairs 

while she got a drink of water. They then talked for a while 

and Hawk went upstairs to take a shower and MORAGA followed 

behind her and again sexually assaulted her. MORAGA went into 

the bathroom to wash up and Hawk used the time to telephone her 

daughter. 

On cross -examination Hawk admitted to spending 

approximately four hours in the truck with MORAGA when they 

first met, but denied having a sexual encounter with him or 

having any other social contact. 

Maintenance man William Gomez was working on the grounds 

of the apartment complex where Hawk lived. On the day in 
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question he heard calls for help but was not sure where they 

were coming from. Michael Harper was also employed by the 

Courtyard Gardens Apartments and saw MORAGA on the grounds of 

the apartment complex. MORAGA stated to him that he had just 

had sex with someone and that it wasn't that good. 

Police officer Robert Novack interviewed a number of 

witnesses and obtained a description of the perpetrator from 

Hawk and arrested MORAGA. Novack also collected sexual assault 

kit from Hawk. Physician Donald Reisch assisted in the 

preparation of the sexual assault kit and also conducted an 

examination of Hawk. He did not note any contusions or bruises 

on Hawk. 

A fingerprint found on a hair spray canister in Hawk's 

apartment was matched to MORAGA. Tests on the sexual assault 

kit showed the presence of semen which came from a type 0 

secretor. Both Hawk and MORAGA were type 0 secretors. Nothing 

in the tests performed by Linda Erricheto could eliminate 

MORAGA as the donor of the semen, but likewise nothing that 

could be identified as being foreign to Hawk could be 

identified. 

A watch belonging to Howard was recovered from the ex-

girlfriend of MORAGA, Jean Behl. Behl related that she had 

been given the watch as a gift from MORAGA. 

MORAGA testified on his own behalf that he had moved to 

Las Vegas in October, 1989 with Behl. He had first met Hawk at 

the Player's Lounge where she was sitting in the cab of her 

truck. He got into the truck and she bought some drinks for 
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them. They talked for a while, lasting for a period of three 

or four hours. They moved to a new location and went into a 

bar where they started making out. A second social meeting 

occurred in late November, 1989. 

On December 5, 1989 MORAGA had gone to Hawk's apartment 

complex looking to rent an apartment. He knocked on her door 

and they talked for a while and he told her that he would be 

back in a few hours. When he returned to her apartment he took 

off his coat, shirt and sweater and walked upstairs, whereupon 

Hawk started running around yelling. Hawk appeared to be in 

some physical distress as she was breathing real hard. 	She 

then laid down and MORAGA began kissing her. Hawks said she 

was thirsty so she walked downstairs and sat in a chair. 

MORAGA got her a wet towel and placed it around her neck. She 

told him that it was okay that they had sex. Hawk went 

upstairs and took a shower and when she got out he began to rub 

her back and then he began to kiss her and they had consensual 

sex. MORAGA testified that he had found a key on the floor of 

the apartment when he was putting on his knee brace and that he 

picked it up and put it on his key ring. The watch that Jean 

Behl turned over to the police had been purchased by MORAGA in 

a place known to him as crack alley from a tall skinny black 

guy. 

. 	. 	. 
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POINTS AND AUTHORITIES 

A. 

MORAGA IS ENTITLED TO AN 
EVIDENTIARY HEARING ON HIS PETITION 

It has long been the holding of the Nevada Supreme Court 

that if a petition for post conviction relief contains 

allegations, which, if true, would entitle the Petitioner to 

relief, an evidentiary hearing is required. Bolden v. State, 

99 Nev. 181, 659 P.2d 886 (1983); Grandin v. State,  97 Nev. 

454, 634 P.2d 456 (1981); Doggett v. State,  91 Nev. 768, 542 

P.2d 1066 (1975). 

In Drake v. State,  108 Nev. 523, 836 P.2d 52 (1992) the 

Court remanded the case for an evidentiary hearing over the 

State's objection where trial counsel had not adequately 

opposed a Motion in Limine filed by the State. The purpose of 

the hearing was to determine whether counsel had sufficient 

cause for the noted failure. Drake,  108 Nev. at 527-528. 

The Petition filed by MORAGA fits squarely within the 

parameters of the decision in Hargrove,  supra. Contrary to the 

position of the State, Hargrove  mandates that an evidentiary 

hearing occur. In Hargrove,  the Nevada Supreme Court stated: 

"Appellant's motion consisted primarily of - bare' 
or - naked' claims for relief, unsupported by any 
specific factual allegations that would, if true, 
have entitled him to withdrawal of his plea. 
Specifically, appellant's claim that certain 
witnesses could establish his innocence of the bomb 
threat charge was not accompanied by the witness' 
names or descriptions of their intended testimony. 
As such, to the extent that it advanced merely 
- naked' allegations, the motion did not entitle 
appellant to an evidentiary hearing. See 
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Vaillancourt v. Warden,  90 Nev. 431, 529 P.2d 204 
(1974); Fine V. Warden,  90 Nev. 166, 521 P.2d 374 
(1974); see also Wright v. State,  619 P.2d 155, 158 
(Kan.Ct.App. 1980) (to entitle defendant to an 
evidentiary hearing, a post-conviction petition must 
set forth - a factual background, names of witnesses 
or other sources of evidence demonstrating . . . 
entitlement to relief')." 

The Petition of MoRAGA contains the following claims for 

relief: 

1. That MORAGA was held for two hundred and ten hours 

without being brought before a magistrate for a probable cause 

determination. 

2. That he received ineffective assistance of counsel in 

the following respects; 

a. Trial counsel failed to object to the certified 

copies of MORAGA'S other convictions that contained errors on 

the face of the documents; 

b. Trial counsel failed to file a Motion to suppress 

the warrantless search that led to the discovery of the 

apartment key; 

c. Trial counsel failed to interview witnesses that 

were listed by MORAGA and to call such witnesses to testify at 

trial concerning the lack of sexual ability of MORAGA while 

intoxicated, that he had been drinking heavily on the day in 

question. These witnesses could also have testified that they 

had seen MORAGA and Hawk engaged in "making out when they first 

met. Witnesses could also testified to the nature and extent 

of MORAGA'S knee injury which required him to where a brace and 

that he could not have possibly performed the physical acts 

described by Hawk at the trial. 

7 

810 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 
Ei) 

13 
o 
2> 	14 

g 
Fon g 	15 • 0 

uj 
▪ cv 	 16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

d. Trial counsel failed to prepare MORAGA to testify 

and discuss the types of questions that would be asked of him. 

MORAGA, a man of limited education did not understand sex to 

necessarily include penile penetration and therefore he 

answered questions put to him inappropriately. Additionally 

MORAGA did not understand when questioned whether he would have 

sex with a woman without her permission and therefore answered 

the question in such a fashion as to admit the commission of 

the crime charged. 

e. Trial counsel failed to have DNA testing 

performed on the semen and blood samples to establish that 

MORAGA was not the source of the semen found in the vaginal 

vault of the alleged victim. 

Based on the allegations contained in the pro per Petition 

for Writ of Habeas Corpus filed by MORAGA and the points raised 

herein it is respectfully urged that this Court grant an 

evidentiary hearing to Mr. MORAGA. 

B. 

MORAGA RECEIVED INEFFECTIVE 
ASSISTANCE OF COUNSEL 

The State typically has taken the position that a Petition 

for Habeas Corpus should contain evidence to support every 

detail of the allegations. Such is not the purpose of the 

Petition but rather should be explored at an evidentiary 

hearing if sufficient allegations are raised to merit an 

evidentiary hearing. It is MORAGA'S position that sufficient 

allegations have been made to mandate an evidentiary hearing as 

to whether he received the effective assistance of counsel at 

8 
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1 he trial and upon direct appeal. 

2 	The Sixth Amendment guarantees that a person accused of a 

3 rime receive effective assistance of counsel for his defense. 

4 'he right extends from the time the accused is charged up to 

-nd through his direct appeal and includes effective assistance 

6 For any arguable legal points. Anders V. California,  386 U.S. 

7 38, 87 S.Ct. 1396, 18 L.Ed.2d 493 (1967). The United State 

8 -upreme Court has consistently recognized that the right to 

9 ounsel is necessary to protect the fundamental right to a fair 

10 rial, guaranteed under the Fourteenth Amendment's Due Process 

11 lause. Powell v. Alabama,  287 U.S. 45, 53 S.Ct.55, 77 L.Ed. 

1211158 (1932); Gideon v. Wainwright,  372 U.S. 335, 83 S.Ct. 792, 9 
g!1- 
o4 5 E 

13111...Ed.2d 799 (1963). Mere presence of counsel does not fulfill 

141Ethe constitutional requirement: The right to counsel is the 
44z 
L) 	2  151Iright to effective counsel, that is, "an attorney who plays the LI" 

L.0  

161Irole necessary to ensure that the trial is fair." Striciaand,  
cn, 

171466 U.S. 668, 104 S.Ct. 2052, 80 L.Ed.2d 657 (1984); McMann V.  

18 ichardson,  439 U.S. 759, 771, 90 S.Ct. 1441, 25 L.Ed.2d. 763 

19 (1970). 

20 	Pre-trial investigation is a critical area in any criminal 

21 case and failure to accomplish same has been held to constitute 

22 ineffective assistance of counsel. The Nevada Supreme Court in 

23 Jackson v. Warden,  91 Nev. 430, 537 P.2d 473 (1975) stated: 

"It is still recognized that a primary requirement is 
that counsel . . . conduct careful factual and legal 
investigations and inquiries with a view toward 
developing matters of defense in order that he make 
informed decisions on his client's behalf both at the 
pleading stage . . . and at trial." 

Jackson  91 Nev. at 433, 537 P.2d at 474. The Federal Courts 

24 

25 

26 

27 

28 
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re in accord that pre-trial investigation and preparation for 

2 ri::c::: a key to effective representation of counsel. U.S.  

3 	 , 716 F.2d 576 (1983). 

4 	In U.S. v. Baynes,  687 F.2d 659 (1982) the Court, in 

5 anguage applicable to this case, stated: 

	

611 	"Defense counsel, whether appointed or retained is 
obligated to inquire thoroughly into all potential 

	

711 	exculpatory defenses and evidence, mere possibility 
that investigation might have produced nothing of 

	

811 	consequences for the defense could not serve as 
justification for trial defense counsel's failure to 

	

9H 	perform such investigations in the first place. Fact 
that defense counsel may have performed impressively 

	

1011 	at trial would not have excused failure to 
investigate defense that might have led to complete 

	

1111 	exoneration of the Defendant." 

Zlz 

	

1211 	In Warner v. State,  102 Nev. 635, 729 P.2d 1359 (1986) the 
124 7, 

1310evada Supreme Court found that trial counsel was ineffective 
21 4i> i 

141Fihere counsel failed to conduct adequate pre-trial < v, 
7 P 1511investigation, failed to properly utilize the Public Defender's Lia 

161rull time investigator, neglected to consult with other 
coo r, 

17 ::::neys although urged to do so, and failed to prepare for 

18 he testimony of defense witnesses. See also, Sanborn v.  

19 	, 107 Nev. 399, 812 P.2d 1279 (1991). 

20 	The United States Supreme Court in Strickland v.  

21 	 •g, 466 U.S. 668, 104 S.Ct. 2052 (1984) set forth the 

22 -tandard for determining the merits of a claim of ineffective 

23 :ssistance of counsel. In Strialana,  supra, the Court stated 

24 ■ n relevant portion: 

25 	"A convicted defendant's claim that counsel's 
assistance was so defective as to require reversal of 

2611 

	

	a conviction or death sentence, has two components. 
First, the defendant must show that counsel's 

27 11 	performance was deficient. This requires showing 
that counsel made errors so serious that counsel was 

28 

10 
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not functioning as the counsel guaranteed the 
defendant by the Sixth Amendment. Second the 
defendant must show that the deficient performance 
prejudiced the defense. This requires showing that 
counsel's errors were so serious as to deprive the 
defendant of a fair trial, a trial whose result is 
reliable. Unless a defendant makes both showings, it 
cannot be said that the conviction or death sentence 
resulted from a breakdown in the adversary process 
that renders the result unreliable." 

. 466 U.S. at 687, 194 S.Ct. at 2064. The question of 

hether a defendant has received ineffective assistance of 

ounsel at trial in violation of the Sixth Amendment is a mixed 

uestion of law and fact and is thus subject to independent 

eview. Strickland, 466 U.S. at 

, 109 Nev. 1136, 865 P.2d 322 (1993). 

IV. 

CONCLUSION 

Based on the allegations of the Petition and the 

uthorities and arguments contained herein it is respectfully 

equested that the Court grant an evidentiary hearing and that 

t the conclusion thereof the conviction of ROY MORAGA be 

eversed. 

DATED this 11th day of June, 1996. 

RE4FULLY SUBMITTED: 

DAVID M. SCHIECK, ESQ. 

698, 104 S.Ct. 2070. State v.  
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RECEIPT OF COPY 

RECEIPT OF A COPY of the foregoing document is hereby 

cknowledged this  ii  day of June, 1996. 

DISTRICT ATTORNEYS OFFICE 
f 

200 S. THIRD STREET 
LAS VEGAS, NV 89155 
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OPPS 
STEWART L. BELL 
DISTRICT ATTORNEY 
Nevada Bar #000477 
200 S. Third Street 
Las Vegas, Nevada 89155 
(702) 455-4711 
Attorney for Plaintiff 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

THE STATE OF NEVADA, 	 ) 
) 

Plaintiff, 	 ) 
) 

-vs- 	 ) 	Case No. 	C92174 
) 	Dept. No. 	X 

ROY MORAGA, 	 ) 	Docket 
#938554 	 ) 

) 
) 

Defendant(s). 	 ) 
) 

	 ) 

STATE'S SUPPLEMENTAL OPPOSITION TO PETITION FOR 
WRIT OF HABEAS CORPUS (POST-CONVICTION) 

DATE OF HEARING: 7/15/96 
TIME OF HEARING: 9:00A.M. 

COMES NOW, the State of Nevada, by STEWART L. BELL, District Attorney, through VICKI 

J. MONROE, Deputy District Attorney, and files this Opposition to Defendant's Petition for Writ of 

Habeas Corpus (Post-Conviction). 

This Opposition is made and based upon all the papers and pleadings on file herein, the attached 

N 

i Cto I  
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points and authorities in support hereof, and oral argument at the time of hearing, if deemed necessary 

by this Honorable Court. 

DATED this 	day of June, 1996. 

Respectfully submitted, 

STEWART L. BELL 
DISTRICT ATTORNEY 
Nevada Bar #000477 

BY  \.) 
VICKI J. MO 0?(€3.11411aQ-- 

, 

Deputy District Attorney 
Nevada Bar #003776 

POINTS AND AVTHORITIES 

PROCEDURAL HISTORY 

The State hereby incorporates the statement of the procedural history as outlined in State's 

Opposition to Defendant's Petition for Writ of Habeas Corpus (Post-Conviction) and Motion to Compel 

Production of Blood and Semen Samples. After the State's Opposition was filed, David Schieek Esq., 

was appointed to represent Defendant and permitted to file Supplemental Points and Authorities for 

Defendant's Petition for Writ of Habeas Corpus (Post-Conviction). The State supplements it's 

Opposition herein. A detailed version of the facts adduced at trial is set forth in the State's first 

response. 

AN EVIDENTIARY HEARING IS NOT WARRANTED REGARDLESS OF A 
PETITION'S FACTUAL SPECIFICITY WHEN THE UNDERLYING CLAIMS ARE 

EITHER MERITLESS. PRESENTED UNTIMELY OR PRESENTED IN THE IMPROPER 
FORUM  

Defendant's Supplemental Points and Authorities offer nothing beyond Defendant's original 

pro se Petition such that an evidentiary hearing is warranted. The Supplemental Petition reiterates 

-2- 
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Defendant's allegations and suggests that those allegations meet the requisite for an evidentiary 

hearing under Hargrove v. State, 100 Nev. 498, 686 P.2d 222 (1984). This position is misguided in 

that an evidentiary hearing cannot be warranted where there is no nexus between the underlying 

claims and any prejudice to Defendant. Phrased in a different manner, an evidentiary hearing cannot 

be warranted when the facts taken as true do not entitle a defendant to relief. Defendant's alleged 

errors do not impute prejudice because they have either been decided, renderedmoot or are 

inappropriately presented in a collateral attack. 

II 

DEFENDANT'S COLLATERAL ATTACK AS TO ANY ALLEGED GERSTEIN ERROR 
HAS  BEEN WAIVED BY NOT PRESENTING THAT ARGUMENT IN HIS DIRECT 

APPEAL_AND_RENDERED MOOT BY DEFENDANT'S CONVICTION  

While the State responded to this argument in full in its previous response, it's position will 

be briefly reiterated herein. First Defendant argues, and the State agrees, that if a petition contains 

allegations which if true would entitle a defendant to relief,  then an evidentiary hearing is proper. 

Hargrove v. State. Defendant misses the crux of the test, namely that a petitioner would have to 

have some relief forthcoming on the allegation. As Defendant's conviction has been affirmed, any 

complaint concerning an illegal detention prior to a determination of probable cause has been 

rendered moot. Gerstein v. Pugh, 420 U.S. 103, 95 S.Ct. 854 (1975) (an illegal arrest or detention 

does not void a subsequent conviction). Once a criminal defendant has been convicted by a jury, his 

confinement is justified by his judgment of conviction and the Gerstein violation is moot. County of 

Riverside v. McLaughlin, 500 U.S. 44, 111 S.Ct. 1280 (1994). Thus, even if Defendant alleges in 

his Petition that he was held some 210 hours before a probable cause determination was had, the 

subsequent jury verdict and judgment of conviction rendered this issue moot. Ergo, Defendant is 

entitled to no relief and an evidentiary hearing is not warranted on this issue. Additionally, this issue 

was not raised on Defendant's direct appeal. As such, the waiver of claims doctrine forecloses this 

claim. NRS 34.810(1); See also Kimmel v. Warden, 101 Nev. 6, 692 P.2d 182 (1985). Similarly, 

by not presenting by way of direct appeal his claim that a warrantless search produced the key to the 

victim's apartment, Defendant has also waived that claim. Nothing presented in the instant Petition 

approaches good cause to find to the contrary. 

-3- 
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III 

DEFENDANT'S PROFFERED DEFENSE BELOW, NAMELY CONSENT.  
RENDERS ANY ISSUE OF IDENTIFICATION MOOT 

Defendant insists that DNA testing should have been performed or should presently be 

performed. Again, Defendant offered the defense of Consent at trial, thus. there is no issue of 

identity and no prejudice can be imputed to Defendant as he took the stand and testified accordingly. 

Notwithstanding the internal inconsistency as between offering the defense of consent at trial and 

now claiming some seven years later to need require DNA testing, the State also insists that 

Defendant was not prejudiced by counsel's not obtaining such a test. 

In People v. Kaurish, 802 P.2d 278, 298 (Cal. 1990),' a habeas petitioner claimed ineffective 

representation because his counsel failed to independently test dried stains on impounded clothing: 

the clothing, belonging to the murder victim, had been electrophoretically tested by the police. 

Analysis of the dried blood, semen and saliva were used to link that petitioner to a group of 5% of 

the population that could have committed the crime. Counsel therein did not know that a time limit 

existed for testing the material such that the test results would be reliable: counsel admitted that he 

did not learn of the time limit until one year after the clothing was impounded. As such, the integrity 

of any future testing was jeopardized. The California Supreme Court refused to find any prejudice 

inured to that defendant. The Court noted that more was required than speculation that timely 

testing would have shown a favorable result: there must have been a reasonable probability that such 

evidence would be produced. Kaurish, at 298. "[herein, petitioner could not establish that the 

serological procedures employed by the police were suspect nor that independent testing would 

provide a different result. The Court said: 

"To hold otherwise would be to establish a perverse 
system of incentives: defense counsel would have the 
choice of retesting physical evidence on some 
undetermined possibility that it might yield a 
favorable result to his client, or not retesting, with a 
high probability that any conviction of his client 
might be overturned." Id. 

' cert denied, Kaurish v. Califarnia, 502 U.S. 837, 112 S.Ct. 121 (1990). 

-4- 

819 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Nor can Defendant offer this Court anything beyond speculation of what additional testing 

would show. This issue does not necessitate any more of this Court's attention. 

Similarly, Defendant suggests that counsel was remiss in failing to call several witnesses that 

could testify to Defendant's alcohol-induced impotency: again, this is inconsistent with the defense 

of consent and as such, warrants no relief from this Court. 

IV 

THE DOCTRINE OF THE _LAW OF THE CASE FORECLOSES THE NEED FOR AN  
EVIDENTIARY HEARING ON THE ISSUE OF DEFENDANT'S HABITUAL CRIMINAL 

STATUS  

Defendant complains that the judgments of conviction used to adjudicate him were erroneous 

and counsel failed to object to the errors therein. First, Defendant does not outline any of the errors 

or how they were determinative of his adjudication. Bare allegations, without the requisite factual 

specificity, do not warrant an evidentiary hearing. Hargrove, supra. 

Moreover, the Nevada Supreme Court, on Defendant's direct appeal specifically approved of 

his habitual criminal adjudication. That ruling becomes the law of the case in Defendant's case and 

forecloses this issue herein. See Hall v. State, 91 Nev. 314, 535 P.2d 797 (1975); Marshall v. State, 

110 Nev. 1328, 885 P.2d 603 (1994). As Defendant attempts to have this Court revisit an issue, the 

propriety of which has been previously addressed by the Nevada Supreme Court, this claim need 

only be dismissed. 

V 

DEFENDANT'S CANNOT MAKE ARRIIIIA FACIE SHOWING OF PREJUDICE PER 
STRICKLAND SUCH THAT AN EVIDENTIARY HEARING NEED EVEN BE 

CONTEMPLATED  

The State has dispelled all of Defendant's contentions such that no prejudice has been 

imputed to him and thus, he cannot meet the second prong in Strickland. The United States Supreme 

Court has clearly established the appropriate test for determining whether a defendant received 

constitutionally defective counsel. A defendants burden is two-fold. First, a convicted defendant 

must show that his counsel's performance was objectively deficient such that counsel was not 

functioning as the 'counsel' envisioned by Sixth Amendment guarantees. Second, the defendant 

must show that the deficient performance prejudiced the defendant in a way that effectively deprived 
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him of a fair proceeding. Strieldand v. Washington,  466 U.S. 668, 687, 104 S.Ct. 2052, 2064 

(1984). The United State's Supreme Court recently opined: 

Thus, an analysis focusing solely on mere outcome determination, without 
attention to whether the result of the proceeding was fundamentally unfair or 
unreliable, is defective. To set aside a conviction or sentence solely because 
the outcome would have been different but for counsel's error may grant the 
defendant a windfall to which the law does not entitle him. Lockhart v.  
Fretwell,  — U.S. ---, 113 S.Ct. 838, 842-843 (1993). 

Further, unreliability or unfairness does not result if the ineffectiveness of counsel claim does 

not deprive the defendant of any substantive or procedural right. Id. at 844. 

To rise to the level of ineffective assistance, the representation must be outside the range of 

competence demanded of attorneys in criminal cases. lull v. Lockhart , 474 U.S. 52, 106 S.Ct. 366 

(1985). Furthermore, "it is presumed that counsel fully discharged his duties, and that presumption 

can only be overcome by strong and convincing proof to the contrary." Davis v. State,  107 Nev. 

600, 602, 817 P.2d 1169, 1170 (1991), citing Lenz v. State,  97 Nev. 65, 66, 624 P.2d 15, 16 (1981). 

To that end, Defendant has failed to make a showing of prejudice or show how prejudice inured 

because of counsel's conduct. Because the State has successfully dispelled Defendant's allegations, 

no prejudice can be imputed to Defendant and no evidentiary hearing warranted. 

CONCLUSION  

Based on the forgoing Supplemental Opposition, it is respectfully requested that Defendant's 

Petition be denied and no evidentiary hearing be ordered. 

Dated this c27day of June, 1996. 

Respectfully submitted, 
STE WART L. BELL 
DISTRICT ATTORNEY 
Nevada Bar #000477 

BY 
VICKI T.-MONROE 
Deputy District Attorney 
Nevada Bar #003776 
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CERTIFICATE OF MAILING 

I hereby certify that service of the above and foregoing Opposition was made this  027  
June, 1996, by depositing a copy in the U.S. Mail, postage pre-paid, addressed to: 

ROY D. MORAGA 
P. O. BOX 1989 

ELY, NEVADA 89301 

day of 

Secre e DistrictIAttomey's Office 

24 

25 

26 

27 

28 kollins/k1/89092174X 
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P - 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

CASE NO. C 92174 
DEPT NO. X 
DOCKET K 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

C)Q  

NCA 
DAVID M. SCHIECK, ESQ. 
Nevada Bar No. 0824 
302 E. Carson, #600 
Las Vegas, NV 89101 
702-382-1844 
Attorney for MORAGA 

ROY C. MORAGA, 

Petitioner, 

VS. 

THE STATE OF NEVADA, 

Respondent. 

SUPPLEMENTAL REPLY AND OPPOSITION 
FOR WRIT OF HABEAS CORPUS 

DATE: JULY 22, 1996 
TIME: 9:00 A.M. 

COMES NOW, Petitioner ROY D. MORAGA, by and through his 

attorney DAVID M. SCHIECK, ESQ., and for his Supplemental Reply 

and Opposition for Writ of Habeas Corpus and states as follows; 

I. 

AN EVIDENTIARY HEARING IS WARRANTED 

In the State's Opposition the position is taken that many 

of the claims made by MORAGA have been waived by failure to 

raise same on the direct appeal. MORAGA was represented by the 

same attorney on appeal as handled the trial. The claim of 

ineffective assistance of counsel includes the failure to raise 

these issues on appeal. Therefore if the Court determines that 

the issues have been waived, the Court must necessarily find 
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that appellate counsel was deficient and that MORAGA was 

prejudiced by the loss of viable claims. 

Specifically on Page 8(e) of the Pro Per Petition for 

Relief, MORAGA stated: 

"Petitioner now states, being his first opportunity 
to bring this ground before the Court, as 
petitioner's state appointed counsel for petitioner's 
trial and his appeal were same person. And acting on 
counsel's advice, that being not to worry about 
anything, that he could get me out and handle 
everything, did not bring these issues before the 
Court. One being his ineffectiveness by appealing 
only one issue, that there was not enough evidence to 
convict." 

Additionally a substantial portion of the State's 

Opposition is based on the belief that MORAGA'S defense at 

trial was consent and that he is now urging inconsistent 

issues. In fact MORAGA claims that his defense was not 

consent, but rather that he did not engage in sexual 

intercourse by penetration with the alleged victim. The 

failure of communication with counsel and lack of preparation 

for his testimony resulted in the confusion. As stated in the 

Pro Per Petition: 

"At no time did Petitioner intend that he claimed to 
have had sexual intercourse with alleged victim, 
Penny Hawk by 'inserting his penis in her 
vagina'...At the time of trial Petitioner had only on 
eighth grade education and sexual intercourse has a 
different meaning to many people. In fact when Penny 
Hawk was questioned as to the same question, the 
Court made her meaning clear to the jury and court. 
Petitioner took the stand at counsel's request and 
counsel should have made the question clear." 

CONCLUSION 

Based on the failure of communication and failure to raise 

issues as detailed in the Supplemental Points and Authorities 
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it is respectfully requested that the Court grant an 

evidentiary hearing to MORAGA. 

DATED: 	OAA9-1 VO 	(rfc 

RESPECTFULLY SUBMITTED: 

DAVID M. SCHIECK, ESQ. 

RECEIPT OF COPY 

RECEIPT OF A COPY of the foregoing document is hereby 

acknowledged this  pe 	day of July, 1996. 
DISTRICT ATTORNEYS OFFICE 

I '  
200 200 S( THIRD STREET 
LAS VEGAS, NV 89155 , 
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DISTRICT COURT 
CLARK COUNTY, NEVADA 

THE STATE OF NEVADA, 

Plaintiff, 

V S. 

ROY D. MORAGA, 

Defendant. 

) 
) 
) 
) 
) 	CASE NO. C 92174 
) 	DEPT. NO. X 
) 	DOCKET NO. K 
) 
) 
) 

MOTION TO WITHDRAW AS COUNSEL 

DATE:  
TIME: _IA, 

COMES NOW, DAVID M. SCHIECK, ESQ. and moves this Honorable 

Court to allow him to withdraw as attorney of record for 

Defendant MORAGA. This motion is based on the fact that the 

Court has denied MORAGA'S Post Conviction Relief. 

This motion is based on E.D.C.R. 7.40, the pleadings and 

papers on file herein, and the Points and Authorities and the 

Affidavit of David M. Schieck attached hereto. 

NOTICE OF MOTION  

TO: THE STATE OF NEVADA, Plaintiff; and 

TO: DISTRICT ATTORNEY'S OFFICE, Plaintiff's attorneys: 

YOU WILL PLEASE TAKE NOTICE that the undersigned will 

826 



2 
entitled Court on the 	 day of , 1996, at the 

co 

2 8  z 
U > 

2  04 
g raj gi 

" 

uj 6:1 

Cl 
0 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

261 

27 

28 

1 
bring the foregoing Motion on for hearing before the above- 

3 
hour of 	g 	 or as soon thereafter as counsel can be 

heard, at the Clark County Courthouse, Las Vegas, Nevada. 

STATEMENT OF FACTS 

David M. Schieck, Esq. was retained to file Supplemental 

oints and Authorities with respect to Roy Moraga's Petition 

for Post Conviction Relief. 

On July 19, 1996 the Court denied Defendant's post 

conviction petition and as of this date the District Attorney's 

Office has not served the Findings on this office. 

Mr. Moraga has been notified of the Court's decision and 

has stated that he will handle the appeal in proper person. 

POINTS AND AUTHORITIES  

EDCR 7.40 provides in relevant portion as follows: 

"(b) Counsel in any case may be changed only: 

(1) When a new attorney is to be substituted in 
place of the attorney withdrawing, by the written 
consent of both attorneys and the client, all of 
which must be filed with the court and served upon 
all parties or their attorneys who have appeared in 
the action, or 

(2) When no attorney has been retained to replace 
the attorney withdrawing, by order of the court, 
granted upon written motion therefore, and 

(i) If the application is made by the 
attorney, he must include in an affidavit 
the address, or last known address, at 
which the client may be served with notice 
of further proceedings taken in the case in 
even the application for withdrawal is 
granted, and he must serve a copy of the 
application upon the client and all other 
parties to the action or their attorneys, 
or ... 
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RESP LY SUBMITTED 

, 594 F.2d at 1261. 

CONCLUSION  

Based on the argument above and the Affidavit of Counsel 

attached it is respectfully requested that DAVID M. SCHIECK, 

ESQ. be  allowed to withdraw as counsel for Defendant. 

DATED this  t  day of August, 1996. 

No application for withdrawal or substitution may be 
granted if a delay of the trial or of the hearing of any 
other matter in the case would result." 

In Drown v. Craven,  424 F.2d 1166 (9th Cir. 1970) the 

Court stated: 

"We think, however, that to compel one charged with 
grievous crime to undergo a trial with the assistance 
of an attorney with whom he has become embroiled in 
irreconcilable conflict is to deprive him of the 
effective assistance of any counsel whatsoever." 

"Here, there was no finding, although a strong 
showing was made, on the issue of irreconcilable 
conflict, and the matter was called to the attention 
of the trial court well before the date of trial. 
Under the stated facts we find to exist here, the 
denial of appellant's motion for change of appointed 
counsel was error. As a result, appellant was 
deprived of his constitutionally guaranteed right to 
have the effective assistance of counsel at his 
trial." 

DAVID M. SCHIECK, ESQ. 

, 424 F.2d at 1170. 

Similarly in United States v. Williams,  594 F.2d 1258 (9th 

Cir. 1979) the Court found: 

3 
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NOTARY PUBLIC 
.jef. 	

STATE OF NEVADA 

	

.0 	County oi Oiark 
KATHLEEN PITZGERALD 

NC 	867-1 
Appointmont 

•••.7 • 

; 
ilitz;  

EOM= 

1 
LELIDAY—T-TQE_MIJELELI 

STATE OF NEVADA 
SS: 

COUNTY OF CLARK 

DAVID M. SCHIECK, being first duly sworn, deposes and 

says: 

1. That Affiant is duly licensed to practice law in 

evada and attorney of record for MORAGA in the above matter. 

2. That MORAGA has stated he will handle his appeal in 

proper person. 

3. Affiant is informed and believes the last known 

address of MORAGA is Ely State Prison, P.O. Box 1989, Ely, NV 

89301. 

4. Further your Affiant sayeth ryatight. 

DAVID M. SCHIECK 

SUBSCRIBED AND SWORN to before me 

this 	1  	day of August, 1996. 

Ilt  
NOTAR PUBLIC 
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CERT 
DAVID M. SCHIECK, ESQ. 
Nevada Bar No. 0824 
302 E. Carson, 4600 
Las Vegas, NV 89101 
702-382-1844 
Attorney for Defendant 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

THE STATE OF NEVADA, 

Plaintiff, 

VS. 

ROY D. MORAGA, 

Defendant. 

) 
) 
) 
) 
) 	CASE NO. C 92174 
) 	DEPT. NO. X 
) 	DOCKET NO. K 
) 
) 
) 

CERTIFICATE OF MAILING OF 
MOTION TO WITHDRAW AS COUNSEL 

DATE: 8-12-96 
TIME: 9:00 A.M. 

The undersigned does hereby certify that on August 5, 

1996, I deposited in the United States Post Office at Las 

Vegas, Nevada, a copy of the Motion to Withdraw as Counsel, 

postage prepaid, addressed to the following: Roy Moraga, Ely 

State Prison, P.O. Box 1989, Ely, NV, 89301. 
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THE STATE OF NEVADA, 

Plaintiff, 

vs. 

ROY D. MORAGA, 

Defendant. 

CASE NO. C 92174 
DEPT. NO. X 
DOCKET NO. K 

F ';',„ 
AUG 5 II 17 NI "Sb 

dot. 

CLERK 

ROC 
DAVID M. SCHIECE, ESQ. 
Nevada Bar No. 0824 
302 E. Carson, #600 
Las Vegas, NV 89101 
702-382-1844 
Attorney for Defendant 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

RECEIPT OF COPY OF 
MOTION TO WITHDRAW AS COUNSEL 

DATE: 8-12-96 
TIME: 9:00 A.M. 

RECEIPT of a copy of the Motion to Withdraw as Counsel is 

hereby acknowledged this ,S day of August, 1996. 

DISTRICT ATTORNEY'S OFFICE 

23 
200 200 S. THIRD ST. 
LAS VEGAS, NV 89101 
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Case No. 
Dept. No. 
Docket 

C92174 
X 

ORDER FOR TRANSCRIPT 

ORIGINAL 
1 

2 

3 

4 

5 

6 

7 

ORDR 
STEWART L. BELL 
DISTRICT ATTORNEY 
Nevada Bar #000477 
200 S. Third Street 
Las Vegas, Nevada 89155 
(702) 455-4711 
Attorney for Plaintiff 

THE STATE OF NEVADA, 	 ) 
) 

Plaintiff, 	 ) 
) 
) 
) 

ROY D. MORAGA, 	 ) 
) 
) 
) 

Defendant. 	 ) 
) 

	 ) 

Upon the ex-parte application of the State of Nevada, represented by STEWART L. BELL, 

District Attorney, by and through, VICKI J. MONROE, Deputy District Attorney, and good cause 

appearing therefor, 

IT IS HEREBY ORDERED that a transcript of the Argument and Decision heard on the 19th 

day of July, 1996, be prepared by SHARLEEN NICHOLSON, Court Reporter for the above-entitled 

Court. 

DATED this  43  day of August, 1996. 
io 

DISTRICT JUDGE 
STEWART L. BELL 
District Attorney 
Nevada Bar #000477 

-VS- 

104  / 	.1  

BY  V, 
VICKI J. MONR 
Deputy District Attorney 
Nevada Bar #003776 

/k1 
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ORDR 
STEWART L. BELL 
DISTRICT ATTORNEY 
Nevada Bar #000477 
200 S. Third Street 
Las Vegas, Nevada 89155 
(702) 455-4711 
Attorney for Plaintiff 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

THE STATE OF NEVADA, 	 ) 
) 

Plaintiff, 	 ) 
) 

-vs- 	 ) 
) 

ROY MORAGA, 	 ) 
#938554 	 ) 

) 
) 

Defendant(s). 	 ) 
) 

	 ) 

FINDINGS OF FACT, CONCLUSIONS OF 

LAW AND ORDER 

DATE OF HEARING: 7/19/96 

TIME OF HEARING: 9:00 A.M. 

THIS CAUSE having come on for hearing before the Honorable Jack Lehman, District Judge, 

on the 19th day of July, 1996, the Petitioner not being present, represented by DAVID SCHIECK, ESQ., 

the Respondent being represented by STEWART L. BELL, District Attorney, by and through VICKI 

J. MONROE, Deputy District Attorney, and the Court having considered the matter, including briefs, 

transcripts, arguments of counsel, and documents on file herein, now therefore, the Court makes the 

following findings of fact and conclusions of law: 

FINDINGS OF FACT  

1. 	Defendant was arrested for the December 5, 1989, sexual assault and rape of a woman 

in her home. Defendant plead not guilty and a jury trial was had wherein Defendant was found guilty 

ji;t13,11  

Fl! 
SEP b 	50 	°:16 

Case No.. 	C92174 
Dept. No. 	X 
Docket 
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of two counts of Burglary and two counts of Sexual Assault. Thereafter on June 30, 1990, Defendant 

was sentenced to life in the Nevada State Prison without the possibility of parole after being 

adjudicated a habitual criminal. Defendant's direct appeal to the Nevada Supreme Court was denied 

on August 27, 1991. However, the Court remanded Defendant's case to the District Court for 

resentencing. The Supreme Court concluded that the District Court had erroneously imposed one 

sentence for multiple offenses. 

2. On October 21, 1991, Defendant was resentenced in Department X of the Eighth 

Judicial District to ten years for each of the Burglary counts, to run consecutive to each other, and 

consecutive to a sentence of life imprisonment without the possibility of parole for Count III - Sexual 

Assault. Defendant was adjudicated a habitual criminal as to Count IV and sentenced to another 

consecutive terin of life imprisonment without the possibility of parole. Defendant then appealed the 

second sentencing, specifically contesting the validity of the judgments of conviction used to 

adjudicate him a habitual criminal. The Nevada Supreme Court denied the same on October 4, 1995. 

3. On December 5, 1989, between the hours of 1:30 a.m. and 5:30 a.m., Defendant 

entered the victim's residence located at 1000 Dumont, Apartment 227, Las Vegas. Once inside, 

Defendant took a woman's Seiko watch and approximately $25 from a coffee table in the living room, 

an unknown amount of cash from the victim's bedroom dresser, and a key to the apartment which was 

laying on a table near the front door. Defendant then left the apartment. At approximately 7:30 a. m., 

the victim returned to find the items missing. Las Vegas Metropolitan Police were contacted and a 

report of the entry submitted. 

4. Approximately noon of the same day, the victim (a 46 year-old female) was awakened 

by Defendant knocking at her front door. After informing Defendant that he had awakened her and 

asking him to leave, the victim returned to her room. Almost two hours later, the victim was 

awakened by a noise, only to find Defendant outside her bedroom on the stairs. Defendant grabbed 

the victim and after a brief struggle, the victim was able to momentarily free herself. However, 

Defendant regained his hold and pushed the victim down the stairs. Thereafter Defendant raped the 

victim, instructed her to shower and raped her again. When Defendant exited the room, the victim 

contacted her daughter and requested her to contact the police. 

-2- 
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5. 	Around 2:15 p.m., LVMPD detained Defendant at in the 900 block of Sierra Vista and 

after a positive identification by the victim, he was arrested and transported to the Clark County 

Detention Center. 

II 

CONCLUSIONS OF LAW 

6. 	Defendant, for the first time in his collateral attack, challenges the length of time he 

was incarcerated before he was brought before a magistrate. Specifically, after remaining silent on 

the issue in appealing from two judgments of conviction. Defendant now alleges that he was 

incarcerated some 210 hours before his initial arraignment, and that no probable cause determination 

was made. Defendant did not preserve this issue below or raise it in his direct appeal and as such, 

it has been waived. NRS 34.810(1) provides in part: 

The court shall dismiss a petition if the court 
determines that: 
. 	. 	. 
(b) The petitioner's conviction was the result of a trial 
and the grounds for the petition could have been: 

(1) Presented to the trial court; 

(2) Raised in a direct appeal or a prior 
petition for a writ of habeas corpus or 
post-conviction relief; or 

(3) Raised in any other proceeding that 
the petitioner has taken to secure relief 
from his conviction and sentence, 
unless the court finds both cause for 
the failure to present the grounds and 
actual prejudice to the petitioner. 

NRS 34.810(3) imposes the burden upon the defendant of proving specific facts that 

demonstrate good cause for his failure to present such a claim in earlier proceedings and of showing 

actual prejudice to the defendant. Accordingly, the waiver of claims doctrine mandates the dismissal 

of Defendant's instant claim. Kimmel v, Warden,  101 Nev. 6, 692 P.2d 1282 (1985); )3olden v.  

State,  99 Nev. 181, 659 P.2d 886 (1983). Defendant's Petition is barren as to why his allegations 

surrounding probable cause determination were not raised in either of his direct appeals. 

7. 	Defendant took the stand at trial and offered a defense of "consent" to the charges of 

-3- 
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Sexual Assault. An excerpt from his offered testimony is as follows: 

PROSECUTOR: 	Basically, Mr. Moraga, what you are saying to 
us is you are really confirming everything 
everybody already testified to. You are just 
saying that the sex that happened between you 
and Ms. Hawk was with her consent; is that 
right? 

DEFENDANT: 	That's right. (3 ROA 550). 

8. Any issues of identification that DNA testing might hope to resolve has been rendered 

moot by offering the defense of "consent" to the sexual assault. Moreover, Defendant has waived 

this issue by (1) not preserving it below and (2) not raising the identification in his direct appeal 

pursuant to NRS 34.810. 

9. Nor was Defendant's counsel ineffective for not testing DNA evidence at the time of 

trial. In People v. Kaurish,  802 P.2d 278, 298 (Cal. 1990),' a habeas petitioner claimed 

ineffective representation because his counsel failed to independently test dried stains on 

impounded clothing. Counsel therein did not know that a time limit existed for testing the 

material, such that the test results would be reliable: counsel admitted that he did not learn of the 

time limit until one year after the clothing was impounded. As such, the integrity of any future 

testing was jeopardized. The California Supreme Court refused to find any prejudice inured to 

that defendant. The Court noted that more was required than speculation that timely testing 

would have shown a favorable result: there must have been a reasonable probability that such 

evidence would be produced. Kaurish,  at 298. No such reasonable probability can be gleaned 

from the record herein. 

10. In his last appeal from the judgment of conviction entered on remand, Defendant 

specifically challenged the validity of his habitual criminal status. The Nevada Supreme Court 

specifically denied his contentions and in a Order Dismissing Appeal, affirmed the District Court's 

conclusion that Defendant was a habitual criminal and the State had met its burden beyond a 

reasonable doubt. As such, that Order becomes the law of the case and forecloses Defendant's 

successive attempt at relief on this issue. Hall v. State, 91 Nev. 314, 535 P.2d 797 (1975). 

' cert denied, Kaurish v. California,  502 U.S. 837, 112 S.Ct. 121 (1990). 
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Defendant duplicates his complaints surrounding his adjudication as a habitual criminal. The Supreme 

Court confirmed that adjudication and, therefore, the Supreme Court's ruling, issued on Defendant's 

direct appeal, became the law of this case and forecloses Defendant's ability to revive this claim. 

11. The United States Supreme Court has clearly established the appropriate test for 

determining whether a defendant received constitutionally defective counsel. A defendant's burden 

is two-fold. First, a convicted defendant must show that his counsel's performance was objectively 

deficient such that counsel was not functioning as the 'counsel' envisioned by Sixth Amendment 

guarantees. Second, the defendant must show that the deficient performance prejudiced the defendant 

in a way that effectively deprived him of a fair trial. Strickland v. Washington,  466 U.S. 668, 687, 

104 S.Ct. 2052, 2064 (1984). Defendant is unable to show any prejudice inured by his assertion that 

his trial counsel should have moved to suppress a key that was found as the result of a warrantless 

search. Defendant cannot show that the outcome of his trial would have been different with the 

suppression of the house key. 

CONCLUSION 

Based on the forgoing Findings of Fact and Conclusions of Law, Defendant's Petition for Writ 

of Habeas Corpus (Post-Conviction) is DENIED. 

ORDER 

THEREFORE, IT IS HEREBY ORDERED that the Petition for Post-Conviction Relief shall 

be, and it is, hereby denied. 

DATED this ,  (e)2 	day of August, 1996. 

STEWART L. BELL 
DISTRICT ATTORNEY 
Nevada Bar #000477 

BY 
VICKI J. MONROE 
Deputy District Attorriey 
Nevada Bar #003776 

-5- 
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RECEIPT OF COPY 

RECEIPT OF COPY of the above and foregoing Findings of Fact is hereby acknowledged this 

47  day of August, 1996. 

David M. Schieck 
ATTORNEY FOR DEFENDANT 
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NEOJ 
STEWART L. BELL 
DISTRICT ATTORNEY 
Nevada Bar #000477 
200 S. Third Street 
Las Vegas, Nevada 89155 	 , .---' 
(702) 455-4711 	 (..--11,z-----e Attorney for Plaintiff  

04.(:.,y ,: 
DISTRICT COURT 

CLARK COUNTY, NEVADA 

THE STATE OF NEVADA, 	 ) 
) 

Plaintiff, 	 ) 
) 

-vs- 	 ) 	Case No. 	C92174 
) 	Dept. No. 	X 

ROY MORA.GA 	 ) 	Docket 
#938554 	 ) 

) 
) 

Defendant. 	 ) 
) 

	 ) 

NOTICE OF ENTRY OF ORDER 

TO: STATE PUBLIC DEFENDER 

YOU WILL PLEASE TAKE NOTICE that an Order was entered in the above-entitled action, 

a copy of which is attached hereto. 

DATED this  / 	day of September, 1996. 

STEWART L. BELL 
DISTRICT ATTORNEY 
Nevada Bar #000477 

BY 	_Icey V-11_49k,  
VICKI J. MO OE 
Deputy District Attorney 
Nevada Bar #003776 
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RECEIPT OF COPY  

RECEIPT OF COPY of the abov and foregoing Findings of Fact, Conclusions of Law and 

Order is hereby acknowledged this 	day of September, 1996. 

/kl 
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DISTRICT COURT 
CLARK COUNTY, NEVADA 

THE STATE OF NEVADA, 	 ) 
) 

Plaintiff, 	 ) 
) 

-vs- 	 ) 
) 

ROY MORAGA, 	 ) 
#938554 	 ) 

) 
) 

Defendant(s). 	 ) 
) 

	 ) 

FINDINGS OF FACT, CONCLUSIONS OF 

LAW AND ORDER 

DATE OF HEARING: 7/19/96 

TIME OF HEARING: 9:00 A.M. 

"[HIS CAUSE having come on for hearing before the Honorable Jack Lehman, District Judge, 

on the 19th day of July, 1996, the Petitioner not being present, represented by DAVID SCHIECK, ESQ., 

the Respondent being represented by STEWART L. BELL, District Attorney, by and through VICKI 

J. MONROE, Deputy District Attorney, and the Court having considered the matter, including briefs, 

transcripts, arguments of counsel, and documents on file herein, now therefore, the Court makes the 

following findings of fact and conclusions of law: 

FINDINGS OF FACT  

1. 	Defendant was arrested for the December 5, 1989, sexual assault and rape of a woman 

in her home. Defendant plead not guilty and a jury trial was had wherein Defendant was found guilty 

Case No.. 	C92174 
Dept. No. 	X 
Docket 
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of two counts of Burglary and two counts of Sexual Assault. Thereafter on June 30, 1990, Defendant 

was sentenced to life in the Nevada State Prison without the possibility of parole after being 

adjudicated a habitual criminal. Defendant's direct appeal to the Nevada Supreme Court was denied 

on August 27, 1991. However, the Court remanded Defendant's case to the District Court for 

resentencing. The Supreme Court concluded that the District Court had erroneously imposed one 

sentence for multiple offenses. 

2. On October 21, 1991, Defendant was resentenced in Department X of the Eighth 

Judicial District to ten years for each of the Burglary counts, to run consecutive to each other, and 

consecutive to a sentence of life imprisonment without the possibility of parole for Count III - Sexual 

Assault. Defendant was adjudicated a habitual criminal as to Count IV and sentenced to another 

consecutive term of life imprisonment without the possibility of parole. Defendant then appealed the 

second sentencing, specifically contesting the validity of the judgments of conviction used to 

adjudicate him a habitual criminal. The Nevada Supreme Court denied the same on October 4, 1995. 

3. On December 5, 1989, between the hours of 1:30 a.m. and 5:30 a.m., Defendant 

entered the victim's residence located at 1000 Dumont, Apartment 227, Las Vegas. Once inside, 

Defendant took a woman's Seiko watch and approximately $25 from a coffee table in the living room, 

an unknown amount of cash from the victim's bedroom dresser, and a key to the apartment which was 

laying on a table near the front door. Defendant then left the apartment. At approximately 730 a.m., 

the victim returned to find the items missing. Las Vegas Metropolitan Police were contacted and a 

report of the entry submitted. 

4. Approximately noon of the same day, the victim (a 46 year-old female) was awakened 

by Defendant knocking at her front door. After informing Defendant that he had awakened her and 

asking him to leave, the victim returned to her room. Almost two hours later, the victim was 

awakened by a noise, only to find Defendant outside her bedroom on the stairs. Defendant grabbed 

the victim and after a brief struggle, the victim was able to momentarily free herself. However, 

Defendant regained his hold and pushed the victim down the stairs. Thereafter Defendant raped the 

victim, instructed her to shower and raped her again. When Defendant exited the room, the victim 

contacted her daughter and requested her to contact the police. 
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5. 	Around 2:15 p.m., LVMPD detained Defendant at in the 900 block of Sierra Vista and 

after a positive identification by the victim, he was arrested and transported to the Clark County 

Detention Center. 

II 

CONCLUSIONS OF LAW 

	

6. 	Defendant, for the first time in his collateral attack, challenges the length of time he 

was incarcerated before he was brought before a magistrate. Specifically, after remaining silent on 

the issue in appealing from two judgments of conviction, Defendant now alleges that he was 

incarcerated some 210 hours before his initial arraignment, and that no probable cause determination 

was made. Defendant did not preserve this issue below or raise it in his direct appeal and as such, 

it has been waived. NRS 34.810(1) provides in part: 

The court shall dismiss a petition if the court 
determines that: 

(b) The petitioner's conviction was the result of a trial 
and the grounds for the petition could have been: 

(1) Presented to the trial court; 

(2) Raised in a direct appeal or a prior 
petition for a writ of habeas corpus or 
post-conviction relief; or 

(3) Raised in any other proceeding that 
the petitioner has taken to secure relief 
from his conviction and sentence, 
unless the court finds both cause for 
the failure to present the grounds and 
actual prejudice to the petitioner. 

NRS 34.810(3) imposes the burden upon the defendant of proving specific facts that 

demonstrate good cause for his failure to present such a claim in earlier proceedings and of showing 

actual prejudice to the defendant. Accordingly, the waiver of claims doctrine mandates the dismissal 

of Defendant's instant claim. Kimmel v. Warden, 101 Nev. 6, 692 P.2d 1282 (1985); Bolden v.  

State, 99 Nev. 181, 659 P.2d 886 (1983). Defendant's Petition is barren as to why his allegations 

surrounding probable cause determination were not raised in either of his direct appeals. 

	

7. 	Defendant took the stand at trial and offered a defense of 'consent" to the charges of 
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Sexual Assault. An excerpt from his offered testimony is as follows: 

PROSECUTOR: 	Basically, Mr. Moraga, what you are saying to 
us is you are really confirming everything 
everybody already testified to. You are just 
saying that the sex that happened between you 
and Ms. Hawk was with her consent; is that 
right? 

DEFENDANT: 	That's right. (3 ROA 550). 

8. Any issues of identification that DNA testing might hope to resolve has been rendered 

moot by offering the defense of "consent" to the sexual assault. Moreover, Defendant has waived 

this issue by (I) not preserving it below and (2) not raising the identification in his direct appeal 

pursuant to NRS 34.810. 

9. Nor was Defendant's counsel ineffective for not testing DNA evidence at the time of 

trial. In People v. Kaurish,  802 P.2d 278, 298 (Cal. 1990),' a habeas petitioner claimed 

ineffective representation because his counsel failed to independently test dried stains on 

impounded clothing. Counsel therein did not know that a time limit existed for testing the 

material, such that the test results would be reliable: counsel admitted that he did not learn of the 

time limit until one year after the clothing was impounded. As such, the integrity of any future 

testing was jeopardized. The California Supreme Court refused to find any prejudice inured to 

that defendant. The Court noted that more was required than speculation that timely testing 

would have shown a favorable result: there must have been a reasonable probability that such 

evidence would be produced. Kaurish,  at 298. No such reasonable probability can be gleaned 

from the record herein. 

10. In his last appeal from the judgment of conviction entered on remand, Defendant 

specifically challenged the validity of his habitual criminal status. The Nevada Supreme Court 

specifically denied his contentions and in a Order Dismissing Appeal, affirmed the District Court's 

conclusion that Defendant was a habitual criminal and the State had met its burden beyond a 

reasonable doubt. As such, that Order becomes the law of the case and forecloses Defendant's 

successive attempt at relief on this issue. Hall v, State, 91 Nev. 314, 535 P.2d 797 (1975). 

cert denied, Kaurish v. California,  502 U.S. 837, 112 S.Ct. 121 (1990). 
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Defendant duplicates his complaints surrounding his adjudication as a habitual criminal. The Supreme 

Court confirmed that adjudication and, therefore, the Supreme Court's ruling, issued on Defendant's 

direct appeal, became the law of this case and forecloses Defendant's ability to revive this claim. 

11. The United States Supreme Court has clearly established the appropriate test for 

determining whether a defendant received constitutionally defective counsel. A defendant's burden 

is two-fold. First, a convicted defendant must show that his counsel's performance was objectively 

deficient such that counsel was not functioning as the 'counsel' envisioned by Sixth Amendment 

guarantees. Second, the defendant must show that the deficient performance prejudiced the defendant 

in a way that effectively deprived him of a fair trial. Strickland v. Washington,  466 U.S. 668, 687, 

104 S.Ct. 2052, 2064 (1984). Defendant is unable to show any prejudice inured by his assertion that 

his trial counsel should have moved to suppress a key that was found as the result of a warrantless 

search. Defendant cannot show that the outcome of his trial would have been different with the 

suppression of the house key. 

CONCLUSION 

Based on the forgoing Findings of Fact and Conclusions of Law, Defendant's Petition for Writ 

of Habeas Corpus (Post-Conviction) is DENIED. 

ORDER 

THEREFORE, IT IS HEREBY ORDERED that the Petition for Post-Conviction Relief shall 

be, and it is, hereby denied. 

DATED this  1-Q, 	day of August, 1996. 

STEWART L. BELL 
DISTRICT ATTORNEY 
Nevada Bar #000477 

BY  V,Ickuc2(.. 
VICKI J. MONROE 
Deputy District Attorriey 
Nevada Bar #003776 
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ORDR 
STEWART L. BELL 
DISTRICT ATTORNEY 
Nevada Bar #000477 
200 S. Third Street 
Las Vegas, Nevada 89155 
(702) 455-4711 
Attorney for Plaintiff 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

THE STATE OF NEVADA, 	 ) 
) 

Plaintiff, 	 ) 
) 

-vs- 	 ) 	Case No.. 	C92174 
) 	Dept. No. 	X 

ROY MORAGA, 	 ) 	Docket 
#938554 	 ) 

) 
) 

Defendant(s). 	 ) 
) 

	 ) 

FINDINGS OF FACT, CONCLUSIONS OF 

LAW AND ORDER 

DATE OF HEARING: 7/19/96 

TIME OF HEARING: 9:00 A.M. 

THIS CAUSE having come on for hearing before the Honorable Jack Lehman, District Judge, 

on the 19th day of July, 1996, the Petitioner not being present, represented by DAVID SCHIECK, ESQ., 

the Respondent being represented by STEWART L. BELL, District Attorney, by and through VICKI 

J. Ikei.ONROE, Deputy District Attorney, and the Court having considered the matter, including briefs, 

transcripts, arguments of counsel, and documents on file herein, now therefore, the Court makes the 

following findings of fact and conclusions of law: 

FINDINGS Of _FACT  

1. 	Defendant was arrested for the December 5, 1989, sexual assault and rape of a woman 

in her home. Defendant plead not guilty and a jury trial was had wherein Defendant was found guilty 
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of two counts of Burglary and two counts of Sexual Assault. Thereafter on June 30, 1990, Defendant 

was sentenced to life in the Nevada State Prison without the possibility of parole after being 

adjudicated a habitual criminal. Defendant's direct appeal to the Nevada Supreme Court was denied 

on August 27, 1991. However, the Court remanded Defendant's case to the District Court for 

resentencing. The Supreme Court concluded that the District Court had erroneously imposed one 

sentence for multiple offenses. 

2. On October 21, 1991, Defendant was resentenced in Department X of the Eighth 

Judicial District to ten years for each of the Burglary counts, to run consecutive to each other, and 

consecutive to a sentence of life imprisonment without the possibility of parole for Count DI - Sexual 

Assault. Defendant was adjudicated a habitual criminal as to Count IV and sentenced to another 

consecutive term of life imprisonment without the possibility of parole. Defendant then appealed the 

second sentencing, specifically contesting the validity of the judgments of conviction used to 

adjudicate him a habitual criminal. The Nevada Supreme Court denied the same on October 4, 1995. 

3. On December 5, 1989, between the hours of 1:30 a.m. and 5:30 a.m., Defendant 

entered the victim's residence located at 1000 Dumont, Apartment 227, Las Vegas. Once inside, 

Defendant took a woman's Seiko watch and approximately $25 from a coffee table in the living room, 

an unknown amount of cash from the victim's bedroom dresser, and a key to the apartment which was 

laying on a table near the front door. Defendant then left the apartment. At approximately 7:30 a.m., 

the victim returned to find the items missing. Las Vegas Metropolitan Police were contacted and a 

report of the entry submitted. 

4. Approximately noon of the same day, the victim (a 46 year-old female) was awakened 

by Defendant knocking at her front door. After informing Defendant that he had awakened her and 

asking him to leave, the victim returned to her room. Almost two hours later, the victim was 

awakened by a noise, only to find Defendant outside her bedroom on the stairs. Defendant grabbed 

the victim and after a brief struggle, the victim was able to momentarily free herself. However, 

Defendant regained his hold and pushed the victim down the stairs. Thereafter Defendant raped the 

victim, instructed her to shower and raped her again. When Defendant exited the room, the victim 

contacted her daughter and requested her to contact the police. 
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5. 	Around 2:15 p.m., LVMPD detained Defendant at in the 900 block of Sierra Vista and 

after a positive identification by the victim, he was arrested and transported to the Clark County 

Detention Center. 

II 

CONCLUSIONS OF LAW 

	

6. 	Defendant, for the first time in his collateral attack, challenges the length of time he 

was incarcerated before he was brought before a magistrate. Specifically, after remaining silent on 

the issue in appealing from two judgments of conviction, Defendant now alleges that he was 

incarcerated some 210 hours before his initial arraignment, and that no probable cause determination 

was made. Defendant did not preserve this issue below or raise it in his direct appeal and as such, 

it has been waived. NRS 34.810(1) provides in part: 

The court shall dismiss a petition if the court 
determines that: 
. 	. 
(b) The petitioner's uonviction was the result of a trial 
and the grounds for the petition could have been: 

(1) Presented to the trial court; 

(2) Raised in a direct appeal or a prior 
petition for a writ of habeas corpus or 
post-conviction relief; or 

(3) Raised in any other proceeding that 
the petitioner has taken to secure relief 
from his conviction and sentence, 
unless the court finds both cause for 
the failure to present the grounds and 
actual prejudice to the petitioner. 

NRS 34.810(3) imposes the burden upon the defendant of proving specific facts that 

demonstrate good cause for his failure to present such a claim in earlier proceedings and of showing 

actual prejudice to the defendant. Accordingly, the waiver of claims doctrine mandates the dismissal 

of Defendant's instant claim. Kinunel v. Warden,  101 Nev. 6, 692 P.2d 1282 (1985); Bolden v.  

State,  99 Nev. 181, 659 P.2d 886 (1983). Defendant's Petition is barren as to why his allegations 

surrounding probable cause determination were not raised in either of his direct appeals. 

	

7. 	Defendant took the stand at trial and offered a defense of "consent" to the charges of 

-3- 
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Sexual Assault. An excerpt from his offered testimony is as follows: 

PROSECUTOR: 	Basically, Mr. Moraga, what you are saying to 
us is you are really confirming everything 
everybody already testified to. You are just 
saying that the sex that happened between you 
and Ms. Hawk was with her consent; is that 
right? 

DEFENDANT: 	That's right. (3 ROA 550). 

8. Any issues of identification that DNA testing might hope to resolve has been rendered 

moot by offering the defense of "consent" to the sexual assault. Moreover, Defendant has waived 

this issue by (1) not preserving it below and (2) not raising the identification in his direct appeal 

pursuant to NRS 34.810. 

9. Nor was Defendant's counsel ineffective for not testing DNA evidence at the time of 

trial. In People v. Kaurish,  802 P.2d 278, 298 (Cal. 1990), 1  a habeas petitioner claimed 

ineffective representation because his counsel failed to independently test dried stains on 

impounded clothing. Counsel therein did not know that a time limit existed for testing the 

material, such that the test results would be reliable: counsel admitted that he did not learn of the 

time limit until one year after the clothing was impounded. As such, the integrity of any future 

testing was jeopardized. The California Supreme Court refused to find any prejudice inured to 

that defendant. The Court noted that more was required than speculation that timely testing 

would have shown a favorable result: there must have been a reasonable probability that such 

evidence would be produced. Kauris  , at 298. No such reasonable probability can be gleaned 

from the record herein. 

10. In his last appeal from the judgment of conviction entered on remand, Defendant 

specifically challenged the validity of his habitual criminal status. The Nevada Supreme Court 

specifically denied his contentions and in a Order Dismissing Appeal, affirmed the District Court's 

conclusion that Defendant was a habitual criminal and the State had met its burden beyond a 

reasonable doubt. As such, that Order becomes the law of the case and forecloses Defendant's 

successive attempt at relief on this issue. Hall v. State,  91 Nev. 314, 535 P.2d 797 (1975). 

cen denied, JC.aurish v. California,  502 U.S. 837, 112 S.Ct. 121 (1990). 
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Defendant duplicates his complaints surrounding his adjudication as a habitual criminal. The Supreme 

Court confirmed that adjudication and, therefore, the Supreme Court's ruling, issued on Defendant's 

direct appeal, became the law of this case and forecloses Defendant's ability to revive this claim. 

11. The United States Supreme Court has clearly established the appropriate test for 

determining whether a defendant received constitutionally defective counsel. A defendant's burden 

is two-fold. First, a convicted defendant must show that his counsel's performance was objectively 

deficient such that counsel was not functioning as the 'counsel' envisioned by Sixth Amendment 

guarantees. Second, the defendant must show that the deficient performance prejudiced the defendant 

in a way that effectively deprived him of a fair trial. Strickland v. Washington,  466 U.S. 668, 687, 

104 S.Ct. 2052, 2064 (1984). Defendant is unable to show any prejudice inured by his assertion that 

his trial counsel should have moved to suppress a key that was found as the result of a warrantless 

search. Defendant cannot show that the outcome of his trial would have been different with the 

suppression of the house key. 

CONCLUSION  

Based on the forgoing Findings of Fact and Conclusions of Law, Defendant's Petition for Writ 

of Habeas Corpus (Post-Conviction) is DENIED. 

ORDER 

THEREFORE, IT IS HEREBY ORDERED that the Petition for Post-Conviction Relief shall 

be, and it is, hereby denied. 

DATED this  .(2. 	day of August, 1996. 

STEWART L. BELL 
DISTRICT ATTORNEY 
Nevada Bar #000477 

, 

BY 	  
VI IUJ.MOkOE L  
Deputy District Attorney 
Nevada Bar #003776 
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SEMEN! BLOOD 

DEFENDANT'S PRO PER MOTION FOR LEAVE TO PROCEED 
IN FORMA PAUPERIS 
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N OPEN Cal:KT 
1 3 1997 	1 :) 
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DAVID M. SCHIECK, ESQ. 
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RECORDER/TRANSCRIBER 
Sharleen Nicholson 

3 

4 

71 

91 

10 

11 

12 

13 

14 

15 

10 

17 

18 

19 

20 

21 

22 

23 

24d 

2 

26y, 

27 

28i 

APPEARANCES: 

FOR THE STATE: 

FOR THE DEFENSE: 

863 



3 , 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

LAS VEGAS, NEVADA: WEDNESDAY, APRIL 17, 1996 AT 9 A.M. 

THE COURT: C92174. State of Nevada v. Roy D. Moraga. 

Let the record reflect the presence -- the absence of Mr. 

Moraga, but he's in Nevada State Prison; the presence of Mr. 

Schieck and Mr. Bailus. Mr. Bailus, your motion is granted. 

MR. BAILUS: Thank you, Your Honor. If I may approach? 

THE COURT: Sure. 

(Order signed in open court) 

MR. HILL: 	Your Honor, could we pass this matter. 

Somebody from the Crimes Against Women and Children Sexual 

Assault Unit of our office will be handling this matter. 

THE COURT: Well, actually we're going to do -- 

MR. SCHIECK: All we're going to do is appoint. 

MR. HILL: Well, that's the problem. 

THE COURT: Mr. Schieck has already been appointed. 

MR. SCHIECK: I've been retained, Your Honor, but Mr. 

Moraga apparently, before he retained me or since he retained 

me, has filed a bunch of pro per motions of which I have no 

knowledge. 

We knew that he had filed a pro per petition for 

writ of habeas corpus, and I confirmed on that and was here 

today to ask for another month to supplement his petition 

because I haven't been able to get a hold of all of his files 

because he's in Ely. 

3 
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1 	 The calendar reflects he's filed a bunch of other 

motions that aren't in my file. 

3 	 THE COURT: He's filed six motions all together. He 

4 1 	filed a motion for extension of time to file supplemental 

points and authorities. I was going to grant that to you, 

0 1 	whatever time you needed. 

7 	 Then evidently you had knowledge of the habeas 

	

8 	corpus. 

	

9 	MR. SCHIECK: Correct. 

	

10 	THE COURT: Defendant's pro per motion for fees for 

11 	expert service, is it expert service? 

	

12 	MR. SCHIECK: Could we just take all those off calendar 

	

13 	and the ones that are meritorious I'll ref ile if appropriate 

	

14 	and if not I'll discuss them with Mr. Moraga and we'll come to 

	

15 	a resolution of them that way. 

	

16 	THE COURT: That will be fine, so the rest of them will 

	

17 	be taken off calendar. And how much time do you want for 

18, habeas? 

19, . . 

	

21:1 	. 	. 	. 	. 

	

211 	. 	. 	. 	. 

	

22, 	. . . 

	

23 	. . . . 
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May 24, 1996 at 9 a.m.) 

* * * * * 

Full, true and accurate transcript. 

SHARLEEN NICHOLSON 
Special Recorder 

1 	 MR. SCHIECK: One more month to file the supplement, Your 

	

2 	Honor. 

	

3 	THE COURT: That will be fine. 

	

4 	THE CLERK: May 24th, 9 a.m. 

	

5 	THE COURT: Okay. 

	

6 	MR. SCHIECK: Thank you, Judge. 

7 

	

8 	 (Whereupon, the matter was continued to 

9 

10 
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CRAIG HENDRICKS, DDA 

DAVID M. SCHIECK, ESQ. 

gm 
DISTRICT COURT 
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THE STATE OF NEVADA, 	) 
) 

	

Plaintiff, 	) 
) 

vs. 	 ) 
) 

ROY D. MORAGA, 	 ) 
) 

Defendant. 	) 
) 
) 

	 ) 

BEFORE THE HONORABLE JACK LEHMAN, DISTRICT JUDGE 

MONDAY, AUGUST 12, 1996 

RECORDER'S TRANSCRIPT RE: 

DAVID SCHIECK'S MOTION TO WITHDRAW AS COUNSEL 

APPEARANCES: 

FOR THE STATE: 

FOR THE DEFENDANT: 

RECORDER/ TRANS CRI BER 
Sharleen Nicholson 
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LAS VEGAS, NEVADA: MONDAY, AUGUST 12, 1996 AT 9 A.M. 

THE COURT: C92174. State of Nevada v. Roy D. Moraga. 

Mr. Schieck, the Nevada Supreme Court in April came down with 

a thing called Kim Blandino v. State. Did you read that? 

MR. SCHIECK: No, I did not, Your Honor. 

THE COURT: It says that Mr. Blandino cannot represent 

himself on an appeal. They won't allow it. That puts me in 

a quandary with regard to your motion. 

MR. SCHIECK: The problem is, Your Honor, I was retained 

to do the post conviction proceedings. He can't afford to 

retain me to go on any further. If the Court desires to 

appoint me that would be acceptable. 

I know Mr. Moraga wants to appeal. 

THE COURT: Is there a reason why the Public Defender's 

Office can't represent him? 

MR. SCHIECK: I believe the Public Defender's Office 

represented him at trial, Your Honor. 

THE COURT: Did they. 

MR. SCHIECK: I don't have my file here to recall. 

MR. HENDRICKS: I think they did, Judge. 

THE COURT: If they did then -- do you want to represent 

him on the appeal? 

MR. SCHIECK: That's fine, Your Honor. 

THE COURT: Is he entitled to counsel on appeal of -- 

2 
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MR. SCHIECK: 	That's been a subject of some recent 

discussion between different District Court departments, Your 

Honor. Some departments take the position that on appeal from 

denial of post conviction you're not entitled to counsel. 

Some departments have still been appointing counsel to do it. 

THE COURT: Has the Nevada Supreme Court said anything 

yet, that you know of? 

MR. SCHIECK: Not that I was able to find, Your Honor. 

THE COURT: Well, it would be interesting to see what 

happens if he files his own briefs. I'm going to kick this 

over a week to see whether we can find anything on the Nevada 

Supreme Court with regard to the right to an attorney to 

appeal a denial of post conviction relief and we'll have it 

back on calendar in a week. 

THE CLERK: August 19th at 9 a.m. 

MR. SCHIECK: Thank you. 

THE COURT: I will grant your motion to withdraw then. 

MR. SCHIECK: I'll come back on the 19th. 

THE COURT: Yes. Just to see. 

MR. SCHIECK: Your Honor, my file also indicates the 

State has not prepared the written findings on the case so 

that his 30 days to file his appeal is not run. I would just 

THE COURT: Okay. I'll ask that the State go ahead and 

3 
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prepare that. Make sure you get that done. I've forgotten, 

who was the D.A. that -- 

MR SCHIECK: I don't remember who was there. 

THE COURT: You can check that out though, can't you? 

MR. HENDRICKS: Sure, Judge. 

MR. SCHIECK: Thank you. 

THE COURT: 	Okay. 	Make sure. 	We'll -- I want to 

calendar that for 10 days to make sure that the findings of 

fact and conclusions of law have been filed. If they haven't 

I'll raise hell with whoever the deputy D.A. is. 

THE CLERK: Do you want it back on calendar next week and 

then in 10 days? 

THE COURT: Let's do it. Yes. Let's make it a week from 

Wednesday. 

THE CLERK: Okay. 

THE COURT: Yes. 

THE CLERK: For everything? 

THE COURT: For -- 

THE CLERK: Or just for the findings of fact? 

THE COURT: 	Yes. 	No point having it Monday and 

Wednesday. A week from Wednesday we'll have it on calendar to 

determine whether I'll appoint you as counsel and also to 

determine whether the findings of fact and conclusions of law 

have been filed. If you can just tell whoever's job it is 

4 
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SHARLEEN NICHOLSON 
Special Recorder 
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that I expect it done by Wednesday of next week at the latest. 

Okay. 

THE CLERK: August 21st at 9 a.m. 

MR. SCHIECK: Thank you, Judge. 

(Whereupon, the Court heard unrelated matters and the 

instant matter was continued to 

August 21st at 9 a.m.) 

* * * * * 

ATTEST: 	Full, true and accurate transcript. 

5 

871 



6\1\ 	1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Deputy 
BY. 

CASE NO. CO92174 
DEPT NO. X 
DOCKET 

VICKI J. MONROE, DDA 

DAVID SCHIECK, ESQ. 

RikatiLl 
DISTRICT COURT 

CLARK COUNTY, Nakao IN OPEN COURT 
JAN 1 3 1997 	19 

LoRErrA BOWMAN,  CLEW - 

	

THE STATE OF NEVADA, 	) 
) 

	

Plaintiff, 	) 
) 
) 
) 

ROY D. MORAGA, 	 ) 
) 

	

Defendant. 	) 
) 

	 ) 

BEFORE THE HONORABLE JACK LEHMAN, DISTRICT JUDGE 

WEDNESDAY, AUGUST 21, 1996 

RECORDER'S TRANSCRIPT RE: 

APPOINTMENT OF COUNSEL 

STATUS CHECK: FINDINGS OF FACT AND CONCLUSIONS 

APPEARANCES: 

FOR THE STATE: 
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LAS VEGAS, NEVADA: WEDNESDAY, AUGUST 21, 1996 AT 9 A.M. 

THE COURT: C092174. State of Nevada v. Roy D. Moraga. 

Okay. Have we determined, do you know Mr. Schieck, whether -- 

I guess the Public Defender's office cannot do this case, is 

that correct? 

MR. SCHIECK: That's correct, Your Honor. 

THE COURT: So do you want to be appointed? 

MR. SCHIECK: Your Honor, at this point my schedule is 

pretty well booked up. I am -- besides my trial calendar I 

have three murder appeals that I have to get done within the 

next about forty-five days. I really don't think I could do 

service to Mr. Moraga. 

THE COURT: Okay. We'll have to -- let's see. The 

people -- I could appoint Mr. Gonzalez, who is the contract 

attorney, one of the contract attorneys assigned -- 

MR. SCHIECK: I think appeals are outside the contract, 

Your Honor. 

THE COURT: Are they. Then -- 

MS. MONROE: Your Honor, is the State Public Defender's 

Office taking cases from the Public Defender's office? 

THE COURT: Do you know? I don't know. That's a good 

question. 

MS. MONROE: They have been. 

THE COURT: It's probably a good idea. 

2 
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24 

MR. SCHIECK: They have been assigned to some post-

conviction matters in other departments. In fact I know of 

one appeal they are handling. 

THE COURT: Would you do me a big favor, Mr. Schieck. 

Could you make contact with them and tell them I've 

tentatively appointed them. 

MR. SCHIECK: Okay. 

THE COURT: And we'll set this on calendar next Monday 

for confirmation of counsel. 

MR. SCHIECK: Okay. 

THE COURT: And if they can't take it then they need to 

have somebody here next week. 

THE CLERK: Okay. Monday, August 26th at 9 o'clock. 

MS. MONROE: Your Honor, in addition, for the record, 

I've asked the court recorder to get me a copy of the 

transcript so that we can do the findings of fact and 

conclusions of law. 

THE COURT: Okay. 

• • 	• 	• 

• • 	• 	• 

• • 	. 	. 

• • 	• 	• 
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MS. MONROE: As soon as I have that we'll work on that 

and hopefully by next week have that. 

THE COURT: That will be fine. Okay, that's fine. 

MS. MONROE: Thank you. 

MR. SCHIECK: Thank you, Your Honor. 

* * * * * 

ATTEST: 	Full, true and accurate transcript. 

SHARLEEN NICHOLSON 
Special Recorder 
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BY 
THE STATE OF NEVADA, 	) 
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Plaintiff, 	) 

) 
vs. 	 ) 
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ROY D. MORAGA, 	 ) 

) 
Defendant. 	) 

) 
) 

	 ) 

BEFORE THE HONORABLE JACK LEHMAN, DISTRICT JUDGE 

MONDAY, JULY 15, 1996 

RECORDER'S TRANSCRIPT RE: 
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LAS VEGAS, NEVADA: MONDAY, JULY 15, 1996 AT 9 A.M. 

THE COURT: C092174. State of Nevada v. Roy D. Moraga. 

That argument and decision is being continued to July the 

19th. 

MR. COUMOU: That's correct. 

THE COURT: Okay. 

(Whereupon, the Court heard unrelated cases 

and the instant matter was continued to 

July 19, 1996 at 9 a.m.) 

* * * * * 

ATTEST: 	Full, true and accurate transcript. 

SHARLEEN NICHOLSON 
Special Recorder 
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THE STATE OF NEVADA, 	) BY  

	

Plaintiff, 	) 	

D: 

) 
vs. 	 ) 

) 
ROY D. MORAGA, 	 ) 

) 
Defendant. 	) 

) 
	  ) 

BEFORE THE HONORABLE JACK LEHMAN, DISTRICT JUDGE 

FRIDAY, JULY 19, 1996 

RECORDER'S TRANSCRIPT RE: 

ARGUMENT AND DECISION 

APPEARANCES: 

FOR THE STATE: 	FRANK COUMOU, DDA 

FOR THE DEFENSE: 	DAVID M. SCHIECK, ESQ. 

RECORDER/TRANSCRIBER 
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LAS VEGAS, NEVADA: FRIDAY, JULY 19, 1996 AT 9 A.M. 

THE COURT: C92174. State of Nevada v. Roy D. Moraga. 

Okay, let the record reflect the presence of Mr. Schieck 

representing Mr. Moraga, Mr. Coumou for the State. 

In this matter -- this is also a petition for post-

conviction writ of habeas corpus. Pursuant to NRS 34.810, 

which generally provides that a court shall dismiss a petition 

if the grounds for the petition could have been raised at an 

earlier proceeding unless the defendant can demonstrate good 

cause for the failure and actual prejudice. 

In this case, Defendant failed to provide any 

reason, including ineffective assistance of counsel, for why 

his alleged two hundred and ten hour detention, prior to 

determination of probable cause, was not raised at trial or on 

direct appeal. Consequently, this claim is barred under the 

doctrine of waiver. 

Defendant's remaining claims could have also been 

raised at an earlier proceeding, but the fact that they are 

based on ineffective assistance of counsel could demonstrate 

good cause for the failure to do so and actual prejudice, 

thereby avoiding waiver. However, some of these claims can be 

disposed of on grounds other than ineffective assistance of 

counsel. 

2 
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First, the defendant's contention regarding 

counsel's failure to object to the certified copies of his 

prior convictions is procedurally barred by the doctrine of 

law of the case because the Nevada Supreme Court, in 

dismissing defendant's first appeal, concluded that the State 

adequately proved that he had received three prior 

convictions. 

Secondly, defendant's claims regarding counsel's 

failure to interview and call certain witnesses to testify 

about his alcohol-induced impotence and have DNA tests 

performed are moot based on defendant's use of the defense of 

consent. When asked during cross examination if the sex 

between the victim and himself was consensual, the defendant 

responded, and I'm quoting, "That's right," unquote. 

Now based on defendant's testimony there are no 

questions regarding identification of the assailant. Since he 

alleges that consent was there, DNA is simply not something 

that would be done under the circumstances. Even if consent 

was not used as a defense, counsel's failure to conduct DNA 

testing did not prejudice the outcome based on People v. 

Korish, a California case in 1998, 802 P.2d 278 at 298. In 

Korish defense counsel failed to independently test dried 

stains during the time limit that existed for testing 

materials so that the results would be reliable. 

3 



1 	 Now the California Supreme Court refused to find any 

2 	prejudice to the defendant and noted that more was required 

3 	than speculation that timely testing would have shown a 

4 	favorable result. 	There must have been a reasonable 

5 	probability that such evidence would be produced. Defendant 

6 	sets forth no information that indicates another test would 

7 	produce an outcome different from that obtained by the state. 

8 	 In addition, of course, I think the key to this is 

9 	the defense of consent. 	Now pursuant to Strickland v. 

10 	Washington, defendant failed to show that counsel's 

11 	performance was deficient and the deficient performance 

12 	prejudiced the defense. Specifically, the defendant provides 

13 	no evidence that an objection to the warrantless search and 

14 	the possible exclusion of the apartment key from evidence as 

15 	a result would have changed the outcome of this matter. As a 

16 	result, the petition for post-conviction relief by way of 

17 	habeas corpus is denied. 

18 	 MR. SCHIECK: Can the state prepare the findings on that, 

19 	Your Honor? 

20 	 THE COURT: Yes. Mr. Coumou, you can check with my law 

21 	clerk and she will show you what has been prepared on that. 

22 	• • • . 
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MR. COUMOU: Thank you, Judge. 

THE COURT: Okay. Right. 

MR. SCHIECK: Thank you, Your Honor. 

THE COURT: Okay. 

* * * * * 

ATTEST: 	Full, true and accurate transcript. 

SHARLEEN NICHOLSON 
Special Recorder 

5 

882 



ROY D. MORAGA, 
Appellant(s), 

VS. 
Case No: C092174 
SC No:-61734 

IN THE SUPREME COURT OF THE STATE OF NEVADA 

STATE OF NEVADA, 
Respondent(s), 

RECORD ON APPEAL 
VOLUME 

3 

ATTORNEY FOR APPELLANT 
ROY D. MORAGA # 31584 
PROPER PERSON 
1200 PRISON RD. 
LOVELOCK, NV 89419  

ATTORNEY FOR RESPONDENT 
STEVEN B. WOLFSON, ESQ. 
DISTRICT ATTORNEY 
200 LEWIS AVE. 
LAS VEGAS, NEVADA 89101 



C092174 STATE OF NEVADA vs. ROY D. MORAGA 

INDEX  

VOLUME: 	PAGE NUMBER:  

1 	1 - 220 

2 	221 - 441 

3 	442 - 662 

4 	663 - 882 

5 	883 - 1101 

6 	1102 - 1320 



89C092174 	The State of Nevada vs Roy D Moraga 

INDEX 
PAGE 

VOL 	DATE 	PLEADING 	 NUMBER: 

6 	01/10/2006 	AFFIDAVIT IN SUPPORT OF MOTION FOR LEAVE TO 	1117 - 1120 
PROCEED IN FORMA PAUPERIS AND FOR APPOINTMENT 
OF COUNSEL 

3 	10/03/1991 	AFFIDAVIT IN SUPPORT OF MOTION FOR WITHDRAWAL 442 - 442 
OF ATTORNEY OF RECORD AND TRANSFER OF RECORDS 

4 	03/05/1996 	AFFIDAVIT IN SUPPORT OF MOTION FOR WITHDRAWAL 757 - 758 
OF ATTORNEY OF RECORD AND TRANSFER OF RECORDS 

4 	02/20/1996 	AFFIDAVIT IN SUPPORT OF MOTION TO PROCEED IN 	702 - 704 
FORMA PAUPERIS 

4 	03/11/1996 	AFFIDAVIT IN SUPPORT OF MOTION TO PROCEED IN 	764 - 766 
FORMA PAUPERIS 

3 	10/03/1991 	AFFIDAVIT IN SUPPORT OF OF REQUEST TO PROCEED IN 443 - 445 
FORMA PAUPERIS 

4 	02/20/1996 	AFFIDAVIT OF DEFENDANT 	 705 - 706 

4 	03/11/1996 	AFFIDAVIT OF PETITIONER 	 767 - 768 

6 	01/10/2006 	AFFIDAVIT OF PETITIONER 	 1121 - 1122 

5 	04/30/1998 	AFFIDAVIT OF ROY D. MORAGA 	 887 - 888 

5 	09/27/2004 	AFFIDAVIT OF ROY D. MORAGA 	 1061 - 1062 

1 	06/13/1990 	AMENDED INFORMATION 	 118 - 121 

3 	11/13/1991 	AMENDED JUDGMENT OF CONVICTION (JURY TRIAL) 	461 - 463 

4 	07/31/1992 	ANSWER IN OPPOSITION TO MOTION FOR RETURNING 	670 - 680 
SEIZED PROPERTY 

4 	10/29/1996 	CASE APPEAL STATEMENT 	 859 - 861 

5 	06/15/1998 	CASE APPEAL STATEMENT 	 910 - 911 

5 	09/28/1998 	CASE APPEAL STATEMENT 	 947 - 948 

5 	02/18/2004 	CASE APPEAL STATEMENT 	 1044 - 1045 

6 	02/10/2005 	CASE APPEAL STATEMENT 	 1102 - 1103 

6 	03/02/2007 	CASE APPEAL STATEMENT 	 1214 - 1216 

6 	03/05/2007 	CASE APPEAL STATEMENT 	 1219 - 1220 

6 	09/18/2012 	CASE APPEAL STATEMENT 	 1317- 1318 

1 



VOL 	DATE PLEADING 
PAGE 

NUMBER: 

472 - 472 

1030 - 1036 

707 - 711 

1063 - 1069 

446 - 447 

1123 - 1124 

1201 - 1206 

833 - 838 

1275 - 1281 

12 - 14 

42 - 66 

146 - 147 

41 - 41 

89C092174 	The State of Nevada vs Roy D Moraga 

INDEX 

7 	11/09/2012 

5 	02/25/2002 

5 	01/17/1997 

4 	08/05/1996 

1 	12/28/1989 

3 	01/27/1992 

1 	06/27/1990 

3 	11/13/1991 

3 	02/13/1992 

4 	10/07/1996 

5 	06/13/1998 

5 	09/22/1998 

6 	02/10/2005 

7 	11/09/2012 

3 	02/20/1992 

5 	02/09/2004 

4 	02/20/1996 

5 	09/27/2004 

3 	10/03/1991 

6 	01/10/2006 

6 	02/08/2007 

4 	09/06/1996 

6 	08/13/2012 

1 	01/09/1990 

1 	03/15/1990 

1 	07/07/1990 

1 	03/13/1990 

CERTIFICATE OF COPY AND TRANSMITTAL OF RECORD 

CERTIFICATE OF INMATE'S INSTITUTIONAL ACCOUNT 

CERTIFICATE OF MAILING 

CERTIFICATE OF MAILING OF MOTION TO WITHDRAW AS 
COUNSEL 

CRIMINAL BINDOVER 

CRIMINAL SETTING SLIP 

DESIGNATION OF RECORD ON APPEAL 

DESIGNATION OF RECORD ON APPEAL 

DESIGNATION OF RECORD ON APPEAL 

DESIGNATION OF RECORD ON APPEAL 

DESIGNATION OF RECORD ON APPEAL 

DESIGNATION OF RECORD ON APPEAL 

DESIGNATION OF RECORD ON APPEAL 

DISTRICT COURT MINUTES 

EX PARTE APPLICATION FOR PREPARATION OF 
TRANSCRIPTS 

EX PARTE MOTION FOR EXCESS FEES 

EX PARTE MOTION FOR FEES FOR EXPERT SERVICES 

EXTRAORDINARY WRIT OF MANDAMUS 

FINANCIAL CERTIFICATE 

FINANCIAL CERTIFICATE 

FINDING OF FACT AND CONCLUSIONS OF LAW 

FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER 

FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER 

INFORMATION 

INSTRUCTIONS TO THE JURY 

JUDGMENT OF CONVICTION (JURY TRIAL) 

JURY LIST 

968 - 968 

886 - 886 

830 - 830 

1-11  

469 - 469 

140 - 141 

464 - 465 

471 - 471 

849 - 850 

907 - 908 

944 - 945 

1104 - 1105 
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3 	10/03/1991 

4 	02/20/1996 

4 	03/05/1996 

4 	03/11/1996 
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4 	08/26/1993 
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31 - 34 
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1221 - 1222 
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448 - 448 

727 - 727 

759 - 759 

769 - 769 

969 - 971 

1125 - 1126 

683 - 693 
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667 - 669 

770 - 773 
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VOL 	DATE 

1 	06/04/1990 

4 	02/20/1996 

1 	02/05/1990 

5 	10/18/2004 

INDEX  

PLEADING  

MOTION AND NOTICE OF MOTION TO AMEND 
INFORMATION 

MOTION AND NOTICE OF MOTION TO COMPEL, 
PRODUCTION OF SEMAN AND BLOOD 

MOTION AND NOTICE OF MOTION TO ENDORSE NAMES 
ON INFORMATION 

MOTION AND ORDER FOR FAILURE TO PROSECUTE AND 
REINSTATE MOTION TO VACATE AND/OR AMEND 
JUDGMENT 

MOTION FOR LEAVE TO PROCEED IN FORMA PAUPERIS 

MOTION FOR LEAVE TO PROCEED IN FORMA PAUPERIS 

MOTION FOR LEAVE TO PROCEED IN FORMA PAUPERIS 

MOTION FOR LEAVE TO PROCEED IN FORMA PAUPERIS 

MOTION FOR LEAVE TO PROCEED IN FORMA PAUPERIS 

MOTION FOR LEAVE TO PROCEED IN FORMA PAUPERIS 
AND FOR APPOINTMENT OF COUNSEL 

MOTION FOR LEAVE TO PROCEED IN FORMA PAUPERIS; 
AFFIDAVIT IN SUPPORT OF REQUEST TO PROCEED IN 
FORMA PAUPERIS; MOTION FOR AMENDED JUDGMENT 
OF CONVICTION TO INCLUDE JAIL TIME CREDITS AND 
AFFIDAVIT OF PETITION 

6 	02/22/2006 	MOTION AND ORDER TO TRANSPORT AND PRODUCE 
INMATE FOR HEARING 

6 	03/05/2007 	MOTION FOR APPOINTMENT OF COUNSEL ON APPEAL 

5 	06/01/1998 	MOTION FOR ENLARGEMENT OF TIME 

4 	04/11/1996 	MOTION FOR EXTENSION OF TIME TO FILE 
SUPPLEMENTAL POINTS AND AUTHORITIES 

08/06/2012 	MOTION FOR RECONSIDERATION 

12/16/2003 	MOTION FOR RELEASE OF DNA EVIDENCE UNDER 
NEVADA OPEN RECORDS ACT 

07/21/1992 	MOTION FOR RETURNING SEIZED PROPERTY 

03/11/1996 	MOTION FOR RETURNING SEIZED PROPERTY 
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3 	01/02/1992 	MOTION TO APPOINT COUNSEL FOR APPEAL 	 466 - 468 

5 	04/30/1998 	MOTION TO MODIFY OR IN THE ALTERNATIVE CORRECT 889 - 890 
ILLEGAL SENTENCE 

5 	02/25/2002 	MOTION TO PRESERVE EVIDENCE AND ORDER 	 972 - 980 

5 	08/06/1998 	MOTION TO STRIKE 	 918 - 924 

2 	09/26/1991 	MOTION TO TRANSFER SENTENCING BACK TO 	 439 - 441 
DEPARTMENT VII 

5 	10/31/2002 	MOTION TO VACATE AND/OR AMEND JUDGMENT 	982 - 987 

4 	04/09/1996 	MOTION TO WITHDRAW AS COUNSEL 	 785 - 788 

4 	08/02/1996 	MOTION TO WITHDRAW AS COUNSEL 	 826 - 829 

5 	10/19/2004 	NEVADA SUPREME COURT CLERK'S CERTIFICATE 	1083 - 1088 
JUDGMENT - AFFIRMED 

6 	09/13/2007 	NEVADA SUPREME COURT CLERK'S CERTIFICATE 	1241 - 1248 
JUDGMENT - AFFIRMED 

4 	10/30/1995 	NEVADA SUPREME COURT CLERK'S CERTIFICATE 	698 - 701 
JUDGMENT - DISMISSED 

5 	04/30/1999 	NEVADA SUPREME COURT CLERK'S CERTIFICATE 	949 - 951 
JUDGMENT - DISMISSED 

5 	06/01/1999 	NEVADA SUPREME COURT CLERK'S CERTIFICATE 	952 - 959 
JUDGMENT - DISMISSED 

5 	06/01/1999 	NEVADA SUPREME COURT CLERK'S CERTIFICATE 	960 - 967 
JUDGMENT - DISMISSED 

6 	05/02/2005 	NEVADA SUPREME COURT CLERK'S CERTIFICATE 	1113 - 1116 
JUDGMENT - DISMISSED 

3 	10/04/1991 	NEVADA SUPREME COURT CLERK'S CERTIFICATE 	454 - 458 
JUDGMENT - REMAND 

1 	06/27/1990 	NOTICE OF APPEAL 	 142 - 143 

3 	10/30/1991 	NOTICE OF APPEAL 	 460 - 460 

4 	09/27/1996 	NOTICE OF APPEAL 	 847 - 848 

5 	06/13/1998 	NOTICE OF APPEAL 	 909 - 909 

5 	09/22/1998 	NOTICE OF APPEAL 	 946 - 946 
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5 	02/17/2004 	NOTICE OF APPEAL 	 1038 - 1039 

6 	02/10/2005 	NOTICE OF APPEAL 	 1106 - 1106 

6 	03/02/2007 	NOTICE OF APPEAL 	 1217 - 1218 

6 	09/17/2012 	NOTICE OF APPEAL 	 1312 - 1316 

6 	02/22/2006 	NOTICE OF CHANGE OF ADDRESS 	 1174 - 1174 

6 	02/13/2007 	NOTICE OF ENTRY OF DECISION AND ORDER 	 1207 - 1213 

6 	08/21/2012 	NOTICE OF ENTRY OF FINDINGS OF FACT, CONCLUSIONS 1282 - 1289 
OF LAW AND ORDER 

4 	04/17/1996 	NOTICE OF ENTRY OF ORDER 	 796 - 799 

4 	09/20/1996 	NOTICE OF ENTRY OF ORDER 	 839 - 846 

4 	10/28/1996 	NOTICE OF ENTRY OF ORDER 	 851 - 858 

5 	05/29/1998 	NOTICE OF ENTRY OF ORDER 	 901 - 904 

5 	07/07/1998 	NOTICE OF ENTRY OF ORDER 	 914 - 917 

6 	04/08/2005 	NOTICE OF ENTRY OF ORDER 	 1109 - 1112 

5 	02/26/2002 	NOTICE OF HEARING - CRIMINAL 	 981 - 981 

3 	10/03/1991 	NOTICE OF MOTION MOTION FOR WITHDRAWAL OF 	449 - 453 
ATTORNEY OF RECORD AND TRANSFER OF RECORDS 

4 	03/05/1996 	NOTICE OF MOTION MOTION FOR WITHDRAWAL OF 	760 - 763 
ATTORNEY OF RECORD AND TRANSFER OF RECORDS 

1 	06/29/1990 	ORDER 	 144 - 145 

1 	08/02/1990 	ORDER 	 148 - 149 

4 	08/17/1992 	ORDER 	 681 - 682 

6 	03/30/2005 	ORDER 	 1107- 1108 

3 	02/10/1992 	ORDER APPOINTING COUNSEL 	 470 - 470 

6 	03/23/2007 	ORDER DENYING DEFENDANT'S MOTION FOR 	 1239 - 1240 
APPOINTMENT OF COUNSEL 

5 	06/30/1998 	ORDER DENYING DEFENDANT'S MOTION FOR 	 912 - 913 
ENLARGEMENT OF TIME 

5 	01/07/2004 	ORDER DENYING DEFENDANT'S MOTION FOR RELEASE 	1028 - 1029 
OF DNA EVIDENCE UNDER NEVADA OPEN RECORDS ACT 
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6 	01/12/2006 

2 	09/13/1991 

6 	04/21/2006 

6 	05/05/2006 

6 	06/05/2006 

4 	08/27/1996 

6 	01/27/2006 

3 	02/20/1992 

3 	02/20/1992 

3 	02/20/1992 

3 	02/20/1992 

3 	02/20/1992 

3 	02/20/1992 

2 	01/09/1991 

1 	06/13/1990 

INDEX  

PLEADING  

ORDER DENYING DEFENDANT'S MOTION TO RECONSIDER 

ORDER DENYING DEFENDANT'S PRO PER MOTION TO 
MODIFY OR IN ALTERNATIVE CORRECT ILLEGAL 
SENTENCE 

ORDER DENYING DEFENDANT'S PRO PER MOTION TO 
STRIKE 

ORDER FOR APPOINTMENT OF COUNSEL 

ORDER FOR APPOINTMENT OF COUNSEL FOR POST-
CONVICTION RELIEF 

ORDER FOR PAYMENT OF EXCESS FEES 

ORDER FOR PETITION FOR WRIT OF HABEAS CORPUS 

ORDER FOR PRODUCTION OF INMATE 

ORDER FOR PRODUCTION OF INMATE ROY D. MORAGA, 
BAC # 31584 

ORDER FOR PRODUCTION OF INMATE ROY D. MORAGA, 
BAC # 31584 

ORDER FOR PRODUCTION OF INMATE ROY D. MORAGA, 
BAC # 315M 

ORDER FOR TRANSCRIPTS 

ORDER GRANTING DEFENDANT'S PRO PER MOTION FOR 
LEAVE TO PROCEED IN FORMA PAUPERIS AND ORDER 
DENYING DEFENDANT'S PRO PER MOTION FOR 
APPOINTMENT OF COUNSEL 

ORDER RE: PREPARATION OF TRANSCRIPTS 

ORDER RE: PREPARATION OF TRANSCRIPTS 

ORDER RE: PREPARATION OF TRANSCRIPTS 

ORDER RE: PREPARATION OF TRANSCRIPTS 

ORDER RE: PREPARATION OF TRANSCRIPTS 

ORDER RE: PREPARATION OF TRANSCRIPTS 

ORDER RELEASING EVIDENCE 

ORDER TO AMEND INFORMATION 

473 - 474 

475 - 476 

477 - 478 

479 - 480 

481 - 482 

483 - 484 

435 - 435 

122 - 122 
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1127 - 1161 
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4 	08/27/1993 
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4 	08/05/1996 

5 	01/05/2004 

6 	 08/28/2012 

6 	 05/24/2006 
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ORDER TO ENDORSE NAMES ON INFORMATION 

ORDER TO WITHDRAW AS ATTORNEY OF RECORD 

PETITION FOR RELEASE OF EVIDENCE 

PETITION FOR WRIT OF HABEAS CORPUS (POST-
CONVICTION) 

PETITION FOR WRIT OF HABEAS CORPUS (POST-
CONVICTION) 

PRE-SENTENCE INVESTIGATION REPORT (UNFILED) 
CONFIDENTIAL 

PROPOSED VERDICT 

RECEIPT OF COPY 

RECEIPT OF COPY 

RECEIPT OF COPY 

RECEIPT OF COPY 

RECEIPT OF COPY 

RECEIPT OF COPY 

RECEIPT OF COPY 

RECEIPT OF COPY AND CERTIFICATE OF MAILING 

RECEIPT OF COPY OF MOTION FOR EXTENSION OF TIME 
TO FILE SUPPLEMENTAL POINTS AND AUTHORITIES 

RECEIPT OF COPY OF MOTION TO WITHDRAW AS 
COUNSEL 

REPLY TO STATE'S OPPOSITION TO DEFENDANT'S 
MOTION FOR RELEASE OF DNA EVIDENCE UNDER 
NEVADA OPEN RECORDS ACT 

REPLY TO STATE'S OPPOSITION TO PETITIONER'S MOTION 
FOR RECONSIDERATION 

REPLY TO STATE'S RESPONSE AND OPPOSITION TO 
MOTION TO DISMISS PETITION FOR WRIT OF HABEAS 
CORPUS (POST-CONVICTION) 

5 1099 - 1101 01/05/2005 	REPLY TO STATE'S RESPONSE TO EXTRAORDINARY WRIT 
OF MANDAMUS AND MOTION TO DISMISS 
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4 	01/13/1997 	REPORTER'S TRANSCRIPT OF APRIL 17, 1996 	 862 - 866 

4 	01/13/1997 	REPORTER'S TRANSCRIPT OF AUGUST 12, 1996 	 867 - 871 

4 	01/13/1997 	REPORTER'S TRANSCRIPT OF AUGUST 21, 1996 	 872 - 875 

1 	01/24/1990 	REPORTER'S TRANSCRIPT OF DECEMBER 26, 1989 	 15 -30 

3 	03/04/1992 	REPORTER'S TRANSCRIPT OF FEBRUARY 15, 1990 	 490 - 491 

1 	02/12/1990 	REPORTER'S TRANSCRIPT OF JANUARY 11, 1990 	 35 - 38 

6 	03/12/2007 	REPORTER'S TRANSCRIPT OF JANUARY 23, 2006 	 1223 - 1226 

5 	05/04/2004 	REPORTER'S TRANSCRIPT OF JANUARY 5, 2004 	 1046 - 1052 

4 	01/13/1997 	REPORTER'S TRANSCRIPT OF JULY 15, 1996 	 876 - 877 

4 	01/13/1997 	REPORTER'S TRANSCRIPT OF JULY 19, 1996 	 878 - 882 

1 	06/13/1990 	REPORTER'S TRANSCRIPT OF JUNE 13, 1990 (UNFILED) 	123 - 139 

6 	03/12/2007 	REPORTER'S TRANSCRIPT OF JUNE 26, 2006 	 1227 - 1233 

1 	10/11/1990 	REPORTER'S TRANSCRIPT OF MARCH 12, 1990 	 150 - 220 
(CONTINUED) 

2 	10/11/1990 	REPORTER'S TRANSCRIPT OF MARCH 12, 1990 	 221 - 264 
(CONTINUATION) 

3 	03/27/1992 	REPORTER'S TRANSCRIPT OF MARCH 12, 1990 	 520 - 657 

2 	10/11/1990 	REPORTER'S TRANSCRIPT OF MARCH 13, 1990 	 265 - 387 

2 	10/11/1990 	REPORTER'S TRANSCRIPT OF MARCH 15, 1990 	 388 - 434 

5 	01/13/1997 	REPORTER'S TRANSCRIPT OF MARCH 6, 1996 	 883 - 885 

3 	04/14/1992 	REPORTER'S TRANSCRIPT OF MARCH 7, 1990 	 658 - 662 

4 	04/14/1992 	REPORTER'S TRANSCRIPT OF MARCH 9, 1990 	 663 - 664 

5 	05/14/2004 	REPORTER'S TRANSCRIPT OF MAY 11, 1998 	 1057 - 1060 

5 	05/04/2004 	REPORTER'S TRANSCRIPT OF NOVEMBER 13, 2002 	 1053 - 1056 

3 	03/04/1992 	REPORTER'S TRANSCRIPT OF OCTOBER 11, 1991 	 492 - 494 

3 	03/04/1992 	REPORTER'S TRANSCRIPT OF OCTOBER 14, 1991 	 495 - 499 

3 	03/04/1992 	REPORTER'S TRANSCRIPT OF OCTOBER 21, 1991 	 500 - 511 

3 	03/04/1992 	REPORTER'S TRANSCRIPT OF OCTOBER 9, 1991 	 512 - 514 

3 	03/04/1992 	REPORTER'S TRANSCRIPT OF SEPTEMBER 23, 1991 	515 - 519 
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REQUEST FOR RECORDS 

REQUEST TO FILE EXHIBIT 1 

SECOND AMENDED JUDGMENT OF CONVICTION (JURY 
TRIAL) 

STATE'S OPPOSITION TO DEFENDANT'S MOTTO TO 
VACATE AND/OR AMEND JUDGMENT 

STATE'S OPPOSITION TO DEFENDANT'S MOTION FOR 
APPOINTMENT OF COUNSEL 

STATE'S OPPOSITION TO DEFENDANT'S MOTION FOR 
RELEASE OF DNA EVIDENCE UNDER NEVADA OPEN 
RECORDS ACT 

STATE'S OPPOSITION TO DEFENDANT'S MOTION FOR 
TRANSPORT 

STATE'S OPPOSITION TO DEFENDANT'S MOTION TO 
COMPEL PRODUCTION OF SEMAN AND BLOOD, PETITION 
FOR WRIT OF HABEAS CORPUS (POST-CONVICTION) AND 
MOTION TO PROCEED IN FORMA PAUPERIS 

891 - 898 

1271 - 1274 

1163 - 1166 

1249 - 1256 

1179 - 1185 

925 - 941 

1089 - 1098 

816 - 822 

05/08/1998 	STATE'S OPPOSITION TO DEFENDANT'S MOTION TO 
MODIFY OR IN THE ALTERNATIVE CORRECT ILLEGAL 
SENTENCE 

08/09/2012 	STATE'S OPPOSITION TO DEFENDANT'S MOTION TO 
RECONSIDER 

01/19/2006 	STATE'S OPPOSITION TO MOTION FOR APPOINTMENT OF 
COUNSEL 

05/16/2012 	STATE'S RESPONSE AND MOTION TO DISMISS 
DEFENDANT'S PETITION FOR WRIT OF HABEAS CORPUS 
(POST-CONVICTION) 

02/27/2006 	STATE'S RESPONSE AND MOTION TO DISMISS PETITION 
FOR WRIT OF HABEAS CORPUS (POST-CONVICTION) 

08/17/1998 	STATE'S RESPONSE TO DEFENDANT'S MOTION TO STRIKE 

12/15/2004 	STATE'S RESPONSE TO EXTRAORDINARY WRIT OF 
MANDAMUS 

06/27/1996 	STATE'S SUPPLEMENTAL OPPOSITION TO PETITIONER'S 
FOR WRIT OF HABEAS CORPUS (POST-CONVICTION) 
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IN SUPPORT OF PETITION FOR WRIT OF HABEAS CORPUS 

SUPPLEMENTAL BRIEF TO STATES OPPOSITION TO 
DEFENDANT'S MOTION FOR RELEASE OF DNA EVIDENCE 
UNDER NEVADA OPEN RECORDS ACT 

SUPPLEMENTAL POINTS AND AUTHORITIES IN SUPPORT 
OF PETITION FOR WRIT OF HABEAS CORPUS 

VERDICT COUNT I 

VERDICT COUNT II 

VERDICT COUNT III 

VERDICT COUNT VI 
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4) 	On the ,ZOth day of August 

FILED DISTRICT COURT 

CLARK COUNTY. NEVADA 	9 5.1  
OCI 3 

* * * * * 	 9 

THE STATE OF NEVADA, 	 ) 	 Lp'"--4 'LERI( 
) 

Plaintiff, 	) 
) 

-v- 	 ) 	CASE NO. 0 92174  

Roy D. Boraga 	 ) 	 VIII 
) 	DEPT. NO. 
) 

Defendant. 	) 

AFFIDAVIT IN SUPPORT OF MOTION FOR WITHDRAWAL 
OF ATTORNEY OF RECORD AND TRANSFER OF RECORDS  

HEARING DATE: 

HEARING TIME: 

STATE OF NEVADA 
ss. 

COUNTY OF WHITE PINE ) 

1, 	Roy D. Moraga  , being  first-  dul y  sworn and under 

penalty  of perjury , pursuant to NRS 208.165, do hereby  depose and 

sa y  that: 

1) I am the Defendant in the above entitled action. 

2) On the 30th  day  of  July 	, 1991  , I mailed a 

letter of "Termination of Counsel/Transfer of Records" to Mr. 

R. Roger Hillman 

3) 	I received no response from Mr. 	 , or the 

Public Defenders Office. 

, 19 91 , I petitioned 

this Court for it's order for production of all documents 

pursuant to NRS 7.055. 

DATED this 20th da y  of _August  

/s/ 41-&-v 	29- 

1)..i'Moraga 

, Deputy  Public Defender. 

Hillman 

, 1991  . 

-6- 
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2 

FILED 

occ 	9 56 ktral 

CASE NO:  C 92174 

DEPT NO: VIII  

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

.23 

24 

25 

26 

27 

28 

■••• 

AFFIDAVIT IN SUPPORT OF 
OF REQUEST TO PROCEED IN 
FORMA PAUPERIS 

Roy D. horaga 

Petitioner, 

LAW 
ISRART 

IN THE 	8th _ 	 JUDICIALDISTRICT COURT OF THE STATE OF NEVADA 

- IN AND FOR  Clark  County 

VS. 

State of Nevada 

Respondent. 

/, Roy D. Moraga 	 , First being duly sworn, depose 

and say that / am the Petittoner in the above-entitled case; that 

in support of my Motion to proceed without being required to prepay 

fees, costs or give security therefor; I state that because of my 

proverty I am unable to pay the costs of said proceeding or to 

give security therefor; that I.am entitled to relief. 

I do 	do not  X request an attorney to be appointed for 

I further swear that the responses which I have made to 

questions and instructions below are true. 

1. Are you presently employed: Yes 	No
X  

a. If the answer is yes, state the amount of your salary of 

wages per month, and give the name and address of your employer: 
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20 
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24 

25 

26 

27 

28 

b. If the answer is no, state the date of last employment 

and the amount of calary ad wayes pr month which you received: 

\T  

have been unable to work the past year and a haif since  
being incarcerated. 

2. Have you received within the past twelve months any money 

from any of the following sources? 

a. Business, profession or form of self-employment? 

Yes 	No X 

b. Rent payments, interest or dividends? 

Yes 	No 

c. Pensions, annuities or life insurance payments? 
X 

Yes 	No 

d. Gifts or inheritances? 

Yes 	No  x  

e. Any other sources? 

Yes 	No 	 • 

If the answer to any of the above is NYESw describe each 

source of money and state the amount received from each during the 

past twelve months: 	  

3. Do you own cash or equivalent prison currency, or do you 

have money in a checking or savings account? 

Yes 	 No 

If the answer is "YES" state the total value of the items 

owned: 

LLIJC 

X 
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4. Do you own any real estate, stocks, bonds, notes, automobiles, or 

other valuable property (excluding ordinary household furnishings and 2 

clothing)? Yes 	 No 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

If your answer is "YES" describe the property and state its approximate 

value: 

5. List the persons who are dependent upon you for support, state 

your relationship to those persons, and indicate how much you contribute 

none 
toward their support: 	  

UNDER THE PENALTY OF PERJURY, Pursuant to N.R.S. 208.165 the above 

affidavit is true and correct to the best of affiants personal knowledge. 

	

20th 	August 	 91  19 day. of  
Dated this 	 

Roy D, Vioraga .315e4 

your no DO? 
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JUDICIAL DISTRICT COURT FOR THE STATE OF NEVADA 

IN AND FOR THE COUNTY OF C Rie 

1] CASE NO:, 

2,0 :EFT NO: .  

3 

4 I 
1 

5 II 
6 d 	IN THE 
7 

811 

FILED 

iici 3 9 5V-11111 1991  

LLLRK 

on account to his credit at the institution 14 

15 

16 

17 

if 64  DATED this  /4p. —  day of 20 

21 

22 
no 
Gil I 

, 1_9 4n. 

BY: 
Negada Depar 
Inmate serv 
Authorized 

enl of Prisons 
es Accountant 

Ffficer of Institution 

R 

25 /1/ 

26 /1/ 

'/// 

28  /1/ 
[CE44 

TN THE MATTER CF 
P 

101 /1e0y rr fA  6 	±E,S7-5-675e 
h NAME' 

ill ON MOTION FOR LEAvE TO -ROCEED 

121 74 FORMA FAUFEPIS 

9 FINANCIAL 
CERTIFICATE  

i3 herey csr-L r- 7.11dC, tiJer.7 ei.,Con-i.-  herein has * -145 SUTT 

where he is confined. : further certify that Petitioner likewise 

has the following securities to his credit according to the records 

of said institution: 

181 

19 
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Net Total 

herelhy certify that on 
securities in the amount 
thevenal institution where 

$ 	  

s 	 

‹g5 

$ 	  

$ 	  

/tIfegnovant herein had cash and 
	on account to his/her credit at 
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Case No.  0  92174 

Dept. No.  VIII 

OCT 3 9 56 AN '91 

(LORI( 
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11.441 	›.22 
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gar 0 24 
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LIBRARY 27 
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and certificate. 
20th 	August 

DATED this 	day of 
91 

, 19 	. 

Respectfully submitted, 
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8th 
IN THE 	  JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA 

IN AND FOR 	Clark  County 

Roy D. Moraga 

Petitioner, 

MOTION FOR LEAVE TO 
12ROCEED IN FORMA PAUPER'S  

Respondent. 

COMES NOW the Petitioner, in propria persona, pursuant 

to N.R.S. 12.015, and respectfully moves this Honorable Court for 

an Order granting petitioner leave to proceed in the above-entitled 

action in forma pauperis, without reauiring Petitioner to pay or 

provide security for the payment of costs of prosecuting this 

action. 

This motion is made and based upon the attached affidavit 

vs. 
Sate of Nevada 
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MOTION FOR WITHDRAWAL OF ATTORNEY 
OF RECORD /pH, TRANSFER OF RECORDS 

HEARING DATE: 

OCT 3 9 57 AM '91 

CLERK 

CASE NO. 
C 92174 

DEPT. NO. VIII 

FILED 
DISTRICT COURT 

CLARK COUNTY, NEVADA 

* * * * * 

THE STATE OF NEVADA, 	 ) 
) 

Plaintiff, 	) 
) 

-v- 	 ) 
) 

Roy D. Floraga 	 ) 
) 

Defendant. 	) 

NOTICE OF MOTION 

HEARING TIME: 	  

PLEASE TAKE NOTICE, that, COMES NOW, Petitioner, 

Roy D. horaga 	, in Propria Persona, and Respectfully 

requests this Honorable Court for an Order to withdraw 

R. Roger Hillman 

office, as the Attorney of Record in the above entitled action, 

and for the transfer of Petitioner's Documents, Pleadings, Papers 

and tangible personal property in possession of respondent, 

R. Roger Hillman  , to be sent, at State expense, to Petitioner 

at his place of confinement in Ely State Prison. 

This Motion is made and based upon Eighth Judicial District 

Court Rules, Rule 7.40 (b)(2)(ii), Nevada Revised Statute 7.055, 

and supported by the following Points and Authorities, attached 

Letter of Termination and Petitioner's Affidvit. 

POINTS AND AUTHORITIES 

, in Propria Persona, in suppor,  

PC 

, of the Clark County Public Defenders 

Petitioner, Roy D.  Moraga 
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26 
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28 

of his Motion for Withdrawal of Attorney of Record and Transfer 

of Records, offers the following: 

The 	Eighth 	Judicial 	District 	Court 	Rules, 	Rule 

7.40 (b)(2)(ii), which deals with Withdrawal of Change of 

Attorney, states: 

"(b) Counsel in any case may be changed only; 
(2) When no attorney has been retained to 
replace the attorney withdrawing, by order  
of the court, granted upon written motion  
therefor, and; 
(ii) If the application is made by the client, 
he must state in the application the address 
at which he may be served with notice of all 
further proceedings in the case in the event 
the application is granted, and must serve 
a copy of the application upon his attorney 
and all other parties to the action, and 
their attorneys." 

Therefore, as clearly seen by the Eighth Judicial District 

Court Rules, the Defendant can file to have his attorney of 

record withdrawn and proceed in Propria Persona. 

The Nevada Revised Statute (hereinafter NRS) 7.055(1), which 

deals with the duty of a discharged attorney, states: 

"An attorney who has been discharged by his 
client shall, upon demand and payment of the 
fee due from the client, immediately deliver 
to the client  all papers, documents, 
pleadings and items of tangible personal 
property which belong to or were prepared  
for that client." 

As can be seen in this case, the Petitioner does not owe any 

fees 	to 	the Respondent, 	R. Roger Hillman 	in fact 

was appointed by the Court from the Public 

Defenders Office to represent the Petitioner, who is indigent, in 

C 92174 
, Dept. No. 

VII 
the .case at bar, that being Case No. 	  

NRS 7.055(2) gives the Court the power to Order the 

Respondent to produce and deliver to the Petitioner all the 

-2- 

R. Roger HilIman 
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25 

26 

27 

28 

documents and property belonging to the Petitioner in Respondents 1 

possession. It further states: 

"A client who, after demand therefore and 
payment of the fee due from ham, does not 
receive from his discharged attorney 
all papers, documents, pleadings and items 
of tangible personal property may, by a 
motion filed after at least 5 days' notice to 
the attorney, obtain an order for the produc-
tion of his papers, documents, pleadings 
and other property." 

In numerous cases, Courts have held attorneys to a high 

degree of professional responsibility and integrity. This is 

carried from the time of hiring to and through the attorney's 

termination of employment. 

Supreme Court Rule 173 states clearly that a withdrawn 

attorney owes his former client a "- - - prompt accounting of all 

his client's - - property in his possession." 

This is echoed in Cannon 2 of the Code of Professional 

Responsibility of the American Bar Association which states in 

pertinent part (EC 2-32). "A lawyer should protect the welfare 

of his client by - 	- delivering to his client all papers and 

property to which the client is entitled 	- - " Again, in 

Disciplinary Rule 2-110(A)(2) of the ABA, it is brought out that 

a withdrawn attorney must deliver to the client all papers and 

comply with all applicable laws on the subject. The ABA Rules do 

apply by adoption under Supreme Court Rules, Rule 150. 

• 	In the cases of, In Re Yount,  93 Ariz. 322, 380 P.2d 780 

(1963), and State v. Alvey,  215 Han. 460, 524 P.2d 747 (1974), 

both. cases dealt with a factual situation involving a withdrawn 

attorney refusing to deliver to a former client his documents 

after being requested to do so by the client. 

-3- 
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The Court in Yount supra, ordered the attorney disbarred, 

while Alvey SUPra f  the court had the attorney censored. 

While it is not the intention of the Petitioner to have the 

attorney sanctioned, these cases do show a pattern in the courts 

in considering the refusal to deliver to a former client all of 

his documents and property after being requested to do so, which 

amounts to a serious infraction of the law and of professional 

ethics. See: In Re Sullivan, 212 Kan. 233, 510 P.2d 1199(1973). 

In summary, this Court has the jurisdiction through NRS 

7.055 to ORDER the Respondent to produce and deliver unto the 

Petitioner all documents and personal property in his possession 

belonging to him or prepared for him. The Petitioner has 

fulfilled his obligations in trying to obtain the papers. 

The Respondent is in disacord with Cannon 2 of the Code of 

Professional Responsibility and the Nevada Supreme Court Rule 

173, 176 and 203. 

DATED this 20th day of August 	, l991 

Respectfully Submitted: 

/s/ 	ç.  
Aoy .01Ioraga 31584 
Defendant/Petitioner Pro Per 
Ely State Prison 
P.O. BOX 1989 
Ely, Nevada 89301 

/ / / 

/ / / 

/ / / 

-4- 

452 



1 

3 

4 

5 

6 

7 

8 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

same to: 

Rex sell 
District Attorney 
Clark County Courthouse 
200 South 3rd Street 
Las Vegas NV 89101 

CERTIFICATE OF SERVICE  

Roy D. horaga that I, 	 , am the 

Defendant/Petitioner in the above entitled action, and that on 
20th 	August 	 91 

the____ day of 	 , 19 	, I served a true and correct 

copy of the foregoing MOTION FOR WITHDRAWAL OF ATTORNEY OF RECORD 

AND TRANSFER OF RECORDS, by mailing 

Rner Hillman  
Deputy Public Defender 
Public Defenders Office 
309 South 3rd Street 
Las Vegas NV 89101 

is/ 	I)  

/ / / 

/ / / 

I herehv certify 

22 

23 

24 

25 

26 

27 

28 -5- 

453 



{Kyr i tj :V. I milepp. 

• 	• 
1N THE SUPREME COURT OF THE StAYENPF NEVADA 

g*"  CLERK'S CERTINICA_ 
Dept. VIII - M 

STATE OF NEVADA, ss 

Janette M. Bloom, the duly appointed and qualified Clerk of the Supreme Court of said State of 

Nevada, do hereby certify that the following is a full, true and correct copy of the Judgment in the 

matter of Roy D. Moraga vs. The State of Nevada, No. 21488. 

JUDGMENT 

The Court being fully advised in the premises and the law, it is now ordered, adjudged and 

C9'41.74 

Xer--4  

decreed, to the effect: . . we remand this case to the district court 

for resentencing of appellant." 

Judgment, as quoted above, entered this 	27th day of 	August 	 , 1991. 

IN WITNESS WHEREOF, I have hereunto set my hand and 

affixed the Seal of said Supreme Court, at my office in 

	

Carson City, Nevada, this 	17th 	day of 

	

September 	, 19 91 

JANETTE M. BLOOM 
Clerk LA Supreme Coon of the StaLc of Nevada 

By 
car Deputy Clerk 

[c111.1 
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FILED 
IN THE SUPREME COURT OF THE STATE OF NEVADA 

gti  A 12 of M .91  
REMITTITUR 

CLERK 

DATE: September 17, 1991 

TO: 	Honorable Loretta Bowman, Clerk 

RE: 	Roy D. Moraga vs. The state of Nevada 

NO  	________ 	DIST. CT. NO. 92.74. 

Pursuant to NRAP Rule 41, enclosed is (are) the following: 

	2(,_ Certified copy of Judgment and copy of Order. 

	 Certified copy of Judgment and copy of Opinion. 

	 Certified copy of Judgment and Opinion. 

.X_. Receipt for Remittitur. (County Clerk please sign below and return. Retain the 
attached copy for your records.) 

	 Record on Appeal. Volumes 	  

	 Exhibits 	  

	 Deposition(s) of 	  

	 Memorandum of Costs and Disbursements. 

	 Other 	  

cc: Morgan D. Harris, Public Defender 
Hon. Frankie Sue Del Papa, Attorney General 
Hon. Rex Bell, District Attorney 

sp 

RECEIPT FOR REMITTITUR 

Received of Janette M. Bloom, Clerk of the Supreme Court of the State of Nevada, the 

REMITTITUR issued in the above-entitled cause, of date 	C is  4 WI  
LORETTA BOWMAN 

MARY MOSLEY 
County Clerk 

7-9qh 
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) 

) 

) 

) 

) 

) 

) 

Respendent. 

ORDER OF REMAND  

THE STATE OF NEVADA, 

410 

wa 
IN THE SUPREME COURT on simimsTATE OF NEVADA 

A 

ROY D. MORAGA, 	 No. 21488 

Appellan 

This is an appeal from a judgment of conviction 

pursuant to a jury verdict of two counts of burglary and two 

counts of sexual assault in violation of NRS 200.364, 200.366 

and 205.080. The district court adjudicated appellant a 

habitual criminal and sentenced him to a single term of life 

imprisonment in the Nevada State Prison without the possibility 

of parole. 

Appellant's sole contention on appeal is that the 

evidence presented at trial was insufficient to Support the 

jury's finding of guilt. Our review of the record on appeal, 

however, reveals sufficient evidence to establish guilt beyond 

a reasonable doubt as determined by a rational trier of fact. 

See Wilkins Ix- State, 96 Nev. 367, 609 F.2d 309 (1980). 

In particular, we note that the victim's daughter 

testified that on December 5, 1989, she discovered that her 

watch, apartment key, and some other items were missing. She 

had heard a noise the night before. The same day, appellant 

gave the daughter's watch to his ex-girlfriend as a present. A 

key to the apartment was found among appellant's belongings. 

Although the victim had locked the door to the apartment, later 

that day the victim saw appellant standing in her bedroom 

hallway. He then raped her twice. Appellant's fingerprints 

were found on a can of hairspray in the bathroom. Neither the 

victim nor her daughter had given appellant permission to enter 

456 



• 	• 
the apartment. 	This evidence supports the conclusion that 

appellant twice entered the apartment, once with intent to 

commit larceny, once with intent to commit the felony of sexual 

assault. 

In addition, we note that the victim testified that 

when she woke up and saw appellant in her bedroom hallway, she 

screamed out the bathroom window for help. Appellant grabbed 

her mouth and threw her on the bed. Following a struggle, 

appellant inserted his penis into her vagina against her will. 

After she showered, he again threw her on the bed and inserted 

his penis into her vagina against her will. Medical evidence 

revealed the presence of semen and sperm in her vagina.. 

victim immediately called for help. Appellant bragged about 

his deeds to a worker at the apartment complex as he left. 

This evidence supports the conclusion that appellant twice 

subjected the victim to sexual penetration against her will. 

The jury could reasonably infer from the evidence 

presented that appellant committed two counts of burglary and 

two counts of sexual assault. It is for the jury to determine 

the weight and credibility to give conflicting testimony, and 

the jury's verdict will not be disturbed on appeal where, as 

here, substantial evidence supports the verdict. See  Bolden v. 

State, 97 Nev. 71, 624 P.2d 20 (1981). 

Finally, we note that appellant's sentence is 

erroneous. Appellant was convicted of four separate offenses 

(in addition to which he was adjudicated a habitual criminal), 

yet he received a single sentence. Although the district court 

has discretion to dismiss a count of habitual criminality, see 

NRS 207.010(4), the district court does not have discretion to 

impose but one sentence for multiple primary offenses. Cf. 

Barrett v. State, 105 Nev. 361, 775 P.2d 1276 (1989). Our 

criminal laws anticipate that, for each offense of which a 

2 

The 
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• 
defendant is convicted, there should be a corresponding 

sentence. Accordingly, we remand this case to the district 

court for resentencing of appellant. 

It is so ORDERED. 

Mowbray 

Steffen 

3. 
You 

cc: Hon. Michael J. Wendell, District Judge 
Hon. Prankie Sue Del Papa, Attorney General 
Hon. Rex Sell, District Attorney 
Morgan D. Harris, Public Defender 
Loretta Bowman, Clerk 

C.J. 

3. 

3- 

3 
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CLLi.-0( 

THE STATE OF NEVADA, 

Plaint if 
VS. 

ROY D. MORAGA, 
iD#938554 

Defendant.  

13 

14 

15 
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17 
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Respectfully submitted, 

By: 
Y WCIA, ESQ. 
tat bar No. 2303 

2028 E. Charleston Blvd. 
Las Vegas, NV 89104 
Attorney for Defendant 

23 

24 

25 

26 

27 

28 

10) 

ROY GARCIA 
ATTomEvATLAw 

2028 E. CHARLESTON 
LAS VEGAS. NV 89104 

(702 387-8888 
FAX. 387-1339 

CE01 

FILED 
ROY GARCIA, ESQ. 
State Bar No. 2303 
2028 E. Charleston Blvd. 
Las Vegas, NV 89104 
(702) 387-8888 
Attorney for Defendant 

DISTRICT COURT 
5 

6 

7 
CLARK COUNTY, NEVADA 

8 

10 

11 

12 

) 
) 
) 	CASE NO. C 92174 
) 	DEPT. NO. X 
) 

) 

) 	ORDER FOR APPOINTMENT OF  
) 	 COnSEL  

The Court having been apprised of the Order of remmand 

from the Nevada Supreme Court and further having noted that 

a conflict exists between the Defendant and his attorney, 

the Office of the Public Defender, it is hereby Ordered, 

Adjudged and Decreed that ROY GARCIA, ESQ. 	4 5 hereby 

appointed as substitute counsel for Defendant, 	ROY D. 

MORAGA. 	 a(iff" 

DATED this ay of October, 199 

I a  
411 

DISTRi4T COU 1 T 
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FILED 
r39 3 co PH VI 

444,, 
CLERK 

DiSTRiCT COURT 

Plaintiff, 
V S. 

RoYGARCIA 
Arromumuom CE03 

2028 E. CHARLESTON 
LAS VEGAS, IW 89104 

(702) 387-8888 
FAX 387-1339 

1 

2 

3 

4 

5 

6 

8 

9 

ROY GARCiA, ESQ. 
State Bar No. 2303 
2028 E. Charleston B7vd. 
Las Vegas, NV 89104 
(702) 387-8888 
Attorney for Defendant 

STATE OF NEVADA, 

CLARK COUNTY, NEVADA 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

CASE NO. C92174 
DEPT. NO. VII 

ROY D. MORAGA, 
ID# 938554 

Defendant. 

NOT!CE IS HEREBY G;VEN that Defendant, ROY D. MORAGA, 

Supreme Court from the sentence 

imposed on October 21. 199". 

DATED this 29th day of October, 1991. 

Respectfully submitted, 

By: 
RY G4PCIA, ESQ. 
State Bar No. 2303 
2028 E. Charleston Blvd. 
Las Veyas, NV 89104 
Attorney for Defendant 

NOTICE OF APPEAL  

hereby appeals to the Nevada 

23 
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28 
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# 25 
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CA, FILED 

iht 13 

CLE RX 

REX BELL 
DISTRICT AT ZNEY 
Nevada Bar#Uk,1799 
200 S. Third Street 
Las Vegas, NV 89155 
(702) 455-4861 
Attorney for Plaintiff 
THE STATE OF NEVADA 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

THE STATE OF NEVADA, 	 ) 
) 
) 

Plaintiff, 	) 
) 

vs 	 ) 
) 	CASE NO. C92174X 

ROY D. MORAGA, 	 ) 
938554 	 ) 	DEPT NO. 	X 

) 
) 	DOCKET NO. K 
) 

Defendant. 	) 
	 ) 

AMENDED  
JUDGMENT OF CONVICTION (JURY TRIAL)  

WHEREAS, on the  11th 	day of  January 

1990 , the Defendant,  ROY D. MORAGA 

entered a plea of not guilty to the crimes of  COUNT I and 

COUNT II - BURGLARY, COUNTS III and IV - SEXUAL ASSAULT 

committed between December 4, 1989 through December 5, 1989  

19 , in violation of NRS  205.060, 200.364, 200.366  

and 

WHEREAS, thereafter, on the  13th  day of  June 

, 1990  , the defendant being present in 

Court with his  counsel ROY GARCIA, ESQ., and DEBORAH J. 

Ri04] 

• 
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4 

5 

6 

24 

25 

I I 

1, LIPPIS, Deputy District Attorney, also being present, the 

2 above-entitled Court did adjudge defendant guilty thereof by 

31 reason of said trial and verdict and sentenced the defendant to 

a $20.00 administrative assessment fee and Life without the 

possibility of parole. 

THEREAFTER, on August 27, 1991, the Supreme Court ordered 

7H that the case be sent back to District Court for resentencing. 

&' That on October 21, 1991, the defendant was sentenced to a 

9 $25.00 administrative assessment fee and COUNT I - Ten (10) 

101 years in the Nevada Department of Prisons. COUNT II - Ten (10) 

11 

12, consecutive to Count T. COUNT III - Life in the Nevada 

m Department of Prisons with the possibility of parole, defendant 

14 not being eligible for parole until he has actually served five 

15, (5) years, sentence to run consecutive to Count II. COUNT IV - 

in, That on June 13, 1991, on a motion by the State, and granted by 4- 1  
17 . the Court to amend the Information to allege the Defendant be 

181 treated as a Habitual Criminal, pursuant to NRS 207.010(2) and 

19  that he be sentenced to Life in the Nevada Department of Prisons 

20 1 without the possibility of parole, sentence to run consecutive 

21 : t0 count III. Credit for time served to be determined by 

22  Department of Parole and Probation. 

231 	THEREFORE, the Clerk of the above-entitled Court is hereby 

directed to enter this Judgment of Conviction as part of the 

record in the above-entitled matter. 

26 1 	" 

271 " " 

281 / / / / 

years in the Nevada Department of Prisons, sentence to run 

-2- 
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DATED this  /A  day of  -14/a60kA_- 	A 19  q!  , in 
the City of Las Vegas, County of C 

89092174X/gmr 
LVMPD DR#89-117715, 117709 
Burg, Sex Asslt F 
Tk2 

3* 
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FCEIVED 
NOV 1 	1991 

COUNTY GLERK 

26 

27 

28 

r"-.917Sfe,„  
qf'D. Moraga 

Ely State Prison 
P.O. Box 1989 
Ely Nevada, 89301 

District Court 	 FILED 
Clark County, Nevada 

* * * * 	* 

Case NO. C 92174 

Dept. No. VIII 

V.S. 

The State of Nevada  

Plaintiff. 

DESIGNATION OF RECORD OF APPEAL, 

TO, The clerk of the court. 

Please take notice that the following is the designation of 

record on appeal in the above-entitled action as follows. 

1. Any and all records, files and do cuments file in the abov 

entitled action. 

2. Any and all transcripts and or recordings of any and all 

proceedings in the above entitled action. 

3. Any and all minutes of the court in the above entitled 

action. 

4. Requested appointment of appeals counsel, on the 20th 

day of August, 1991 , and would like any and all information 

regarding appointment of appeals counsel. 

Respectfully Submitted 

*d 13 12 17,11111 

c Lift 
Roy D. horaga  

Defendant 
) 

) 

) 

) 

) 
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CERTIFICATE OF SERVICE 

I, The undersigned, do hereby certify that on the 7th day of 

November, 1991, that I placed a copy of the Designation of appeal 

in the United States hail, addressed as follows. 

Rex Bell 
District Attorney 
Clark County Courthouse 
200 So. Third Street. 
Las Vegas, Nevada 89155 

and 

Clerk of the court 
Eighth judicial District 
Clark County Courthouse 
200 So. Third Street. 
Las Vegas, Nevada 89155 

Dated this 7th day of November 1991 

i1 7 	 wc  
RoyD. Moraga 
F.O.Box 1989 
Ely Nevada, 89301 
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CASE NO. C92174 
, DEPT. NO. X 

moTfou TO APPQ/NT counsEL  
- FOR e■ PP5AL  

Respectfully submitted, 

IA, ESO. 
Stdte Bar No. 2303 
509 S. 7th Street 
Las Vegas, NV 89101 
Attorney for Defendant 

By: 

J '28 

=1! 

1-CF01  ROYGARCIA 
. 	MONEY la LAW 

• , 	CMIMMUCH 
i • tA3 VEGAS. NV 04104 

Ocraset4am1 
IAX 38.1-133* 

ROY GARCIA, ESO. 
State Bar No. 2303 
2028 E. Charleston Blvd. 
Las Vegas, NV 89104 
Attorney for Defendant 
(702) 387-88118 

DISTRICT COURT 

• FILED' 
au 2 3 . 58111V 

GT 
CLERK 

a CLARK COUNTY, NEVADA 

STATE OF NEVADA, 	) 
) 

Plaintiff, ) 
vs. 	 ) 

) 
ROY O. MORAU, 	) 

) 
PeAzIant.  ) 

COMES NOW, Defendant ROY D. MORAGA by and through 

hia attorney or record, ROY GARCIA, ESQ. and.hereby moves 

this honorable court for an order to appoint Defendant 

counsel for his appeal. This motion i3 based upon all 

papers and pleadings on file herein and the attached 

affidavit of ROY GAROiA, ESQ. as we)) as any arguement of 

44 ' 
DATED this Pay of December, 1991. 

counsel. 
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NOTICE OF mOTIQR 

TO: DISTRICT ATTORNEY 

3' 	YOU AND EACH OF YOU will please take notice that the 

4 	undersigned will bring the foregoing MOTION TO APPOINT 

5 COUNSEL FOR APPEAL on for hearing before the above entitled 

6 court on the  1 t5day  of _122A:1_, I9 , 'at the hour of 

7 - 	 or as soon thereafter as counsel can be heard. 

Bil 	DATED this Ilfday of December, 1991, 

0 

1011 	 , 

L 	 R. 	 ESO. L07- 14, 

1 l 	 4 

12 	

,4111111 

1311 	
s a 	Bar 110. 2303 
509 S. 7th Street 
L45 Vegas, NV 89101 

14H 	 Attorney for Defendant 

15 
,AUJOAVIT 

STATE OF NEVADA) 
ss: 

COUNTY OF CLARK) 

ROY GARCIA, ESQ., beinu first duly sworn, deposes 

and Says that 

1. I am the attorney of record for Defendant, ROY 

O. nORAOA. 

2. I was appointed to handle his sentencing only. 

3. An appeal notice to that sentence was filed on 

October 30, 1991. 

• • 	• 

Respectfully submit:Led, 

ROY GARCIA 
AttOCI(Y abd 414W 

102i E. OAR= OH 
, MAMMA tad 

C707,1311 / 445a 
' !AM W4339 

-2- 
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appeal because.I am not an appellate attor .  A- , 

\  

ROWG RCM, ESQ. 

SUBSCRIBED and SWORN to 
before me this a. day 
Of Z 1990.. 

NOTARY PUBLIC 

, 199 . 

Deputy District Attorney 

3-  

ay: 

- • 

.r %-- 

4, 	Defendant needs new counsel to handle his 

NOTARY PUBLIC 
STATIEOFNEVADA 

County cd Om( 
ALMA R. AVMS 

Hy Agent:NM Wiz Dd. 9. 1991 

_RCEJf.!JF OP 

RECEIP 	F COPY OF the above and foregoing MOT/ON TO . 

APPOINT COUNSEL FO 	?PEAL is hereby acknowledged this 

day of 

•■•.1::10- 

ROV GARCIA 
A ttentELFAI LAW 

2020 E. cuARLIsrai 
LAS Wars. KV pm 

0635 311F4144 
FAX 30-1349 

468 



6 .1. -.0, 	D  

JAN21 1 414 	ale 

I 

2 

3 

4 

5 

6 

MARK B. BMUS, ESQ. 
Nevada Bar No. 002284 
LAW OFFICES OF CHERRY & BAILUS 
600 South Eighth Street 
Post Office Box 43087 
Las Vegas, NV 89116 
(702) 	385-3788 

Attorney for Appellant, ROY MORAGA 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

.F,RK 
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0,00 gE„iiA 14 

sitdo?Igi 15 

" 	16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

28 

* * * * * * 

ROY MORAGA, 	 ) 
) 

Petitioner, 	) 
) 

VS. 	 ) 

) 

THE STATE OF NEVADA, 	 ) 
) 

Respondent. 	) 
	 ) 

CRIMINAILBETTING SLIP 

Date/Hearing: 1/29/92 
Time/Hearing: 9:00 a.m. 

The undersigned hereby requests this matter be placed on 

calendar in Department X of the above-entitled Court, on the 29th 

day of January, 1992, at the hour of 9:00 a.m., for the purposes of 

confirming the undersigned as counsel for the above-captioned 

Petitioner for the purpose of appeal. 

DATED this  241-1-  day of January, 1992. 

LAW OFFICES OF CHERRY & BAILUS 

CASE NO. 	C 92174 
DEPT. NO. 
DOCKET NO. 

By 4)(5_ ‘ al 
MARK B. BA

2 
US, SQ. 

600 South Eighth Street 
P. 0. Box 43087 
Las Vegas, NV 89116 
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CASE NO. C92174 
DEPARTMENT NO. X 

ORDER APPOINTING COUNSEL 

Date/Hearing: 1/29/92 
Time/Hearing: 9:00 a.m. 

By 

FILE) 
Fai la 3 WM 

, 

CLERK 

MARK B. BAILUS, ESQ. 
Nevada Bar No. 002284 
LAW OFFICES OF CHERRY & BAILUS 
600 South Eighth Street 
Post Office Box 43087 
Las Vegas, NV 89116 
(702) 	385-3788 

Attorney for Appellant, ROY MORAGA 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

* * * * * * 

ROY D. MORAGA, 	 ) 
) 

Appellant, ) 
) 
) 
) 

THE STATE OF NEVADA, 	 ) 
) 

Respondent. 	) 
	 ) 

THIS MATTER having come before the Court and the Court being 

fully advised in the premises, it is hereby 

ORDERED that MARK B. BAILUS, ESQ., of the Law offices of 

CHERRY & BAILUS, be and he hereby is appointed as counsel of record 

VS. 

to represent Appellant, ROY MORAGA, for the p •ose •L 

DATED this  4( 	day of 	/.1,4 /4.6 199. 	Ai 

..did 
r  r  D- STRIor - UDGE 

eal. 

Submitted by: 
LAW OFFICES OF CHERRY & BAILUS 

6?„4,k-,Y1 i!5 10  
MARK-B. BA1LUS, 'ESQ. 
600 South Eighth Street 
Post Office Box 43087 
Las Vegas, Nevada 89116 
Attorneys for Appellant, MORAGA 
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MARK B. BAILUS, ESQ. 
Nevada Bar No. 002284 
LAW OFFICES OF CHERRY & BAILUS 
600 South Eighth Street 
Post Office Box 43087 
Las Vegas, NV 89116 
(702) 	385-3788 

Attorney for Appellant 
ROY MORAGA 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

* * * * * * 

ROY MORAGA, 	 ) 
) 

Petitioner, 	) 
) 

vs. 	 ) 	CASE NO. 	C 92174 
) 	DEPT. NO. 	X 

THE STATE OF NEVADA, 	 ) 	DOCKET NO. 
) 

Respondent. 	) 
	 ) 

DESIGNATION OF RECORD ON APPEAL 

TO: LORETTA BOWMAN, CLERK, EIGHT JUDICIAL DISTRICT 
COURT, COUNTY OF CLARK, STATE OF NEVADA: 

Please prepare an original and two (2) copies of all of the 

records, pleadings and/or documents in the above-entitled matter as 

the record on appeal herein, at the expense of the State of Nevada. 

DATED this k9--  day of February, 1992. 

LAW OFFICES OF CHERRY & SAILUS 

By . 
 Atitlir)(5  / -) MARK . BA USf ESQ. 
State Bar No. 002284 
600 South Eighth Street 
Post Office Box 43087 
Las Vegas, NV 89116 
Attorney for Appellant, 

ROY MORAGA 
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BY  ilAqZ1A-"2/6  
MARK B. BATIU:. MARK B. BAYLUS/ ESQ. 
Nevada Bar No. 002284 
501 South Sixth Street 
Las Vegas, NV 89101 
Attorney for Appellant 

(2A 

MARK B. BAILUS, ESQ. 
Nevada Bar No. 002284 
LAW OFFICES OF CHERRY & BAILUS 
600 South Eighth Street 
Post Office Box 43087 
Las Vegas, NV 89116 
(702) 	385-3788 

Attorney for Appellant 
ROY MORAGA 

DISTRICT COURT 	dfret..a44;17, 
17;ER.r, 

CLARK COUNTY, NEVADA 

* * * * * * 

ROY MORAGA, 

CASE NO. C 92174 
DEPARTMENT NO. X 

VS. 

TIME/HEARING: N/A 
DATE/HEARING: N/A 

Respondent. 

EX PARTE APPLICATION FOR 
PREPARATION OP TRANSCRIPTS 

COMES NOW, Appellant, ROY MORAGA, by and through his attorney 

of record, MARK B. BAILUS, ESQ., and hereby makes an ex parte 

application that certain transcripts of the Court proceedings 

and/or hearings be prepared and/or transcribed, at the State's 

expense, for the purpose of Appellant's Appeal herein. 

DATED this  0--  day of February, 1992. 

LAW OFFICES OF CHERRY & ..13AILUS 

LtEig 

F!! rr) 
FEs20 II 25 

THE STATE OF NEVADA, 

Petitioner, 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 
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CASE NO. 	C 92174 
DEPT. NO. 	X 
DOCKET NO. 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

(oc 
1 MARK B. BAILUS, ESQ. 
dNevada Bar No. 002284 

2 PAW OFFICES OF CHERRY & BAILUS 
H600 South Eighth Street 

3 dPost Office Box 43087 
dLas Vegas, NV 89116 

4E1(702) 	385-3788 

5 dAttorney for Appellant 
I ROY MORAGA 

6 
DISTRICT COURT 

CLARK COUNTY, NEVADA 

* * * * * * 

ROY MORAGA, 

Petitioner, 

vs. 

THE STATE OF NEVADA, 

Respondent. 

ORDER U.; PREPARATION OF TRANSCRIPTS  

TO: R. SILVAGGIO, COURT REPORTER: 

Upon the Ex Parte Application of MARK B. BAILUS, ESQ., 

attorney for the above-named Appellant in the above-entitled 

matter, and for good cause appearing therefor, 

IT IS HEREBY ORDERED that the original and two (2) copies of 

the transcripts of the court proceedings and/or hearing listed 

below be prepared and/or transcribed, at the State's expense, for 

the purpgses of Appeal: 

CE03 I 
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1992. 

1. 3/5/90 - Jury Trial Overflow 

DATED and DONE this  je  day of 

Submitted by: 

LAW OFFICES OF CHERRY & BAILUS 

aA,k2/5  JJ  
MARK B. BAILUS, ESQ. 
Nevada Bar No. 001238 
501 South Sixth Street 
Las Vegas, NV 89101 
Attorney for Appellant 

ROY D. MORAGA 

By 

2 
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1 ,MARK B. BAILUS, ESQ. 
1 Nevada Bar No. 002284 

2 1LAw OFFICES OF CHERRY & BAILUS 
600 South Eighth Street 

3 Post Office Box 43087 
Las Vegas, NV 89116 

4 (702) 	385-3788 

Attorney for Appellant 
ROY MORAGA 

FH., r n 
fis 4 11 25 AN I 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

* * * * * * 
9 

ROY MORAGA, 
10 

Petitioner, 

CASE NO. 	C 92174 
DEPT. NO. 	X 
DOCKET NO. 

ORpER HE: PREPARATION OF TRANSCRIPTS  

TO: PATSY SMITH, COURT REPORTER: 

Upon the Ex Parte Application of MARK B. BAILUS, ESQ., 

attorney for the above-named Appellant in the above-entitled 

matter, and for good cause appearing therefor, 

IT IS HEREBY ORDERED that the original and two (2) copies of 

the transcripts of the court proceedings and/or hearing listed 

below be prepared and/or transcribed, at the State's expense, for 

the purposes of Appeal: 

1. 3/12/90 - Jury Trial; 

2. 3/13/90 - Continued Jury Trial; 

3. 3/15/90 - Continued Jury Trial; 

4. 6/6/90 - Sentencing; 

CE03 
1 

11 
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13! 

14 1  

15 

16 :  

17 
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vs. 

THE STATE OF NEVADA, 

Respondent. 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 
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5. 6/13/90 - State's Motion to Amend Information 
and Sentencing 

DATED and DONE this  it  day of 

Submitted by: 

LAW OFFICES OF CHERRY & BAILUS 

&OW 	• 

0 I 	4  
LACALii& ■IlAilitAirdALO 
• DISTRIC-1 JUDGE 

By  //k4UY -1/6  /50.Al2 /  
MARK B. BA LUS, ESQ. 
Nevada Bar No. 001238 
501 South Sixth Street 
Las Vegas, NV 89101 
Attorney for Appellant 

ROY D. MORAGA 

2 

476 



1 

2 

3 

4 1 

FEE ZO 1125141"2 

CIF- P);' 

r 
MARK B. BAILUS, ESQ. 
Nevada Bar No. 002284 
LAW OFFICES OF CHERRY & BAILUS 
600 South Eighth Street 
Post Office Box 43087 
Las Vegas, NV 89116 
(702) 	385-3788 
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Attorney for Appellant 
ROY MORAGA 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

* * * * * * 

ROY MORAGA, 	 ) 
) 

Petitioner, 	) 
) 

vs. 	 ) 	CASE NO. 	C 92174 
) 	DEPT. NO. 	X 

THE STATE OF NEVADA, 	 ) 	DOCKET NO. 
) 

Respondent. 	) 
	 ) 

ORDER RE: PREPARATION OF TRANSCRIPTS 

TO: RUSSELL GARCIA, COURT REPORTER: 

Upon the Ex Parte Application of MARK B. BAILUS, ESQ., 

attorney for the above-named Appellant in the above-entitled 

matter, and for good cause appearing therefor, 

IT IS HEREBY ORDERED that the original and two (2) copies of 

the transcripts of the court proceedings and/or hearing listed 

below be prepared and/or transcribed, at the State's expense, for 

the purposes of Appeal: 

1 
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2 

DATED and DONE this /i day  of 1992. 3 

Submitted by : 

LAW OFFICES OF CHERRY & BAILUS 

6 

7 

8 
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10 

11 

DISTRICT1JUDGE 

1 1. 2/15/90 - State's Motion to Endorse Names 

4 
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12 

13 :By /MA-415  /5441  
I MARK B. B

7
LUS, ESQ. 

14 Nevada Bar No. 001238 
501 South Sixth Street 
Las Vegas, NV 89101 
Attorney  for Appellant 

ROY D. MORAGA 
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1 MARK B. BAILUS, ESQ. 
'Nevada Bar No. 002284 

2 'LAW OFFICES OF CHERRY & BAILUS 	 F 
600 South Eighth Street 

3 Post Office Box 43087 	 FEB ZO II 26 AN '92 
Las Vegas, NV 89116 

4 (702) 	385-3788 	 -P 
OrdPer:: 	■c4wrev,■.- 

5 lAttorney for Appellant 	 rIERIK 
ROY MORAGA 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

* * * * * * 

A174 E 

A NORr,i' 
*Eggio;li 
4 i'moig;-; 4  . 

9 
ROY MORAGA, 	 ) 

1° 	 ) 
Petitioner, 	) 

11 	 ) 
vs. 	 ) 	CASE NO. 	C 92174 

12 	 ) 	DEPT. NO. 	X 
THE STATE OF NEVADA, 	 ) 	DOCKET NO. 

13 	 ) 
Respondent. 	) 

14 	  

15 
ORDER RE: PREPARATION OF TRANSCRIPTS 

16 
TO: CONNIE SMITH, COURT REPORTER: 

17 
Upon the Ex Parte Application of MARK B. BAILUS, ESQ., 

18 
attorney for the above-named Appellant in the above-entitled 

19 
matter, and for good cause appearing therefor, 

20 1  
IT IS HEREBY ORDERED that the original and two (2) copies of 

21 
the transcripts of the court proceedings and/or hearing listed 

22 I  
below be prepared and/or transcribed, at the State's expense, for 

23 
ithe purposes of Appeal: 

24 
1. 1/11/90 - Arraignment 

25 
2. 3/1/90 - Calendar Call 

26 
• 	• 	• 

27 
4> . 	• 	. 

28 

1 CE03 

1 
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3. 5/14/90 - State's Oral Motion to Continue 
Sentencing of 5/23/90 
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DATED and DONE this 

Submitted by: 

LAW OFFICES OF CHERRY & BAILUS 

By k)0A/L) 6/4-50_,IJLCA.,2,  
MARK B. 

‘ 
Al S, ESQ. 

Nevada Bar No. 001238 
501 South Sixth Street 
Las Vegas, NV 89101 
Attorney for Appellant 

ROY D. MORAGA 

2 
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ROY MORAGA, 

Petitioner, 

vs. 

THE STATE OF NEVADA, 

Respondent. 

1 

MARK B. BAILUS, ESQ. 
Nevada Bar No. 002284 
LAW OFFICES OF CHERRY & BAILUS 
600 South Eighth Street 
Post Office Box 43087 
Las Vegas, NV 89116 
(702) 	385-3788 

Attorney for Appellant 
ROY MORAGA 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

* * * * * * 
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10 
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28 

) 

) 

) 

) 

) 

) 

) 

) 

) 

 ) 

ORDER RE: PREPARATION OF TRAWRIPTB  

TO: JENNIFER SPERDUTTI, COURT REPORTER: 

Upon the Ex Parte Application of MARK B. BAILUS, ESQ., 

attorney for the above-named Appellant in the above-entitled 

matter, and for good cause appearing therefor, 

IT IS HEREBY ORDERED that the original and two (2) copies of 

the transcripts of the court proceedings and/or hearing listed 

below be prepared and/or transcribed, at the State's expense, for 

the purposes of Appeal: 

• 	• 

CASE NO. 	C 92174 
DEPT. NO. 	X 
DOCKET NO. 
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1. 3/7/90 - Jury Trial 

2. 3/9/90 - Status Check 

DATED and DONE this  4/   day of 

Submitted by; 

LAW OFFICES OF CHERRY & BAILUS 

By  A_61(A-j/3,61,1/4-a  
MARK B. BAIL S, ESQ. 
Nevada Bar No. 001238 
501 South Sixth Street 
Las Vegas, NV 89101 
Attorney for Appellant 

ROY D. MORAGA 
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V 
MARK B. BAILUS, ESQ. 
Nevada Bar No. 002284 
LAW OFFICES OF CHERRY & BAILUS 
600 South Eighth Street 
Post Office Box 43087 
Las Vegas, NV 89116 
(702) 	385-3788 

Attorney for Appellant 
ROY MORAGA 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

* * * * * * 

ROY MORAGA, 

Petitioner, 

CASE NO. 	C 92174 
DEPT. NO. 	X 
DOCKET NO. 

ORDER RE: PREPARATION OF TRANSCRIPTS  

TO: SHARLEEN NICHOLSON, COURT REPORTER: 

Upon the Ex Parte Application of MARK B. BAILUS, ESQ., 

attorney for the above-named Appellant in the above-entitled 

matter, and for good cause appearing therefor, 

IT IS HEREBY ORDERED that the original and two (2) copies of 

the transcripts of the court proceedings and/or hearing listed 

below be prepared and/or transcribed, at the State's expense, for 

the purposes of Appeal: 

1. 9/23/91 - Remand from Supreme Court for Re-Sentencing; 

2. 10/9/91 - All Pending Motions 

3. 10/11/91 - Remand from Supreme Court for Re-Sentencing; 

4. 10/14/91 - Remand from Supreme Court for Re-Sentencing; 

LCE-61 

F. 17f) 

Ia1tJ i I27AIi 491 

rLFFIK 

vs. 

THE STATE OF NEVADA, 

Respondent. 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 
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1 5. 10/21/91 - Remand from Supreme Court for Re-Sentencing. 

DATED and DONE this  /,  day of 

Submitted by: 

LAW OFFICES OF CHERRY & BAILUS 

By 	 /1,5./4,51a110.4641,1,)  
MAR(IdNr. BAT US, ESQ. 
Nevada Bar No. 001238 
501 South Sixth Street 
Las Vegas, NV 89101 
Attorney for Appellant 
ROY D. MORAGA 

DISTRICW JUDGE 
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ROY MORAGA, 

Petitioner, 

vs. 

THE STATE OF NEVADA, 
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RECEIPT OF A COPY of the ORDER RE: PREPARATION OF TRANSCRIPTS 

is hereby acknowledged this ,7)  day of February, 1992. 

IT IS FURTHER ACKNOWLEDGED that I have been advised that the 

supplemental record on appeal is presently scheduled for trans-

mittal on April 6, 1992. 
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RECEIPT OF COPY  

RECEIPT OF A COPY of the ORDER RE: PREPARATION OF TRANSCRIPTS 

is hereby acknowledged this Pail   day of February, 1992. 

IT IS FURTHER ACKNOWLEDGED that I have been advised that the 

supplemental record on appeal is presently scheduled for trans-

mittal on April 6, 1992. 
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RECEIPT OF A COPY of the ORDER RE: PREPARATION OF TRANSCRIPTS 

441)  
is hereby acknowledged this eef  day of February, 1992. 

IT IS FURTHER ACKNOWLEDGED that I have been advised that the 

supplemental record on appeal is presently scheduled for trans-

mittal on April 6, 1992. 
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THE STATE OF NEVADA, 

Plaintiff, 
-vs- 

ROY D. MORAGA, 

Defendant. 

MAR 4 1992 
ft 

3 .17:41 LOA 
OY 

ORIGINAL 
FILED 

) 
) 
) 	Case No. C92174 
) 	Dept. No. VII 
) 	Docket:- P 
) 
) 
) 
) 

DISTRICT COURT 

CJ.ABLILLatita lta 

• REPORTER'S TEANSCRIPT  

DE 

STATE'S MOTION TO _pH)ORSE . NMESAILLEEORMAMIL 

BEEDILLIMLADNORABLE_CARL J_CHRISIENSEN- DISTRICT  JUDGF  

Thursday, February 15, 1990 

9:00 o'clock calendar 

APPEARANCES; 

For the State: ROBERT LUCHCERINI, ESQ. 
Deputy District Attorney 

PETER J. CHRISTIANSEN, ESQ 
Deputy Public Defender 

Reported by; RUSSELL A. GARCIA, CSR No 257, RPR 

For the Defendant: 

.. RUSSELL A. 'GARCIA, CSR NO. 257, • RPR 
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LAS VEGAS, CLARK COUNTY, NEVADA; THURSDAY, FEBRUARY 15, 1990 

ERDLEEDIN.6.1 

THE COURT: State of Nevada versus ROY Dean Morogo. 

Record will show the presence of the defendant in 

custody with counsel, Peter Christiansen, chief public 

defender; Robert Lucherini, deputy district attorney. 

State's motion to endorse names is granted subJect 

to usual discovery. 

(Whereupon the proceedings in the foregoing 

utter were adjourned.) 

ATTEST: Full, true, and accurate transcript of proceedings. 

RUSSELL A. ARCIA, CSR No. 257, RPR 

2 

RUSSELL A. GARCIA, CSR NO. 257, RPR 
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. RECORDER'S TRANSCRIPT_RE:t 	: - 
. 	" 	. 	- • 	? 	, 	 : 

REMAND FRON-SUPRENE - 60URT FOR RP-SENTENCING .  

• , . 
• 

•
.. 

• •. 	 . 	 • 

' 

_ 
• • 

DISTRICT COURT 	TILED 
• CLARK COUNTY; NEVADA 

. 	MAR 4 
 

.• 	 oil 1.; ,3%:: ,..1 

	

. 	. 

	

THE STATE OF NEVADA, • ' ) 	•  

_ 	:- 	• 	.
• . 	• 	. 	plaintiff, , - . 	) 	•. 	 - 	..• 

	

. 	. 	. 	
_ 	• 

- 	. 

	

. 	). 	'. 	
. 	 - 	• • • 	. . 	. 	... 

	

. ) 	' ' 	.-.' ' 	cASE NO.. ..C92174 -  . 
ROY D. mciRA9A, ', 	• 	., 	) 	

. 
• .:.,

, ' 	'
" 	••, 

. 
. .DEPT,' NO. ' X 

	

- 	"• DOCKET •• ': K 
• .• .- - ...Defendant... 	, ' 	1 ' . 	,- . 	• 	.: '„* : •..• . ' :': 	--• 	'.-': • - 	: 	 . 	. 	, 	.., 	.. 	.. 	, . 	. 	. 	. 	. 	 ..•.-• 	.., 	„. 

. • 

. 	. 
• BEFORE THE HONORABLE JACK ..LEM61744'.  DISTRICT.  JUDGE • 

. 	. 

 

FRIDAY, 'OCTOBER, 11; 1991 , 

APPEARANCES: 	.-: 	. , • . 4., 	• 	..,... • _. . ,. _ • 

Oak ; ihe..èiate: 
 

• ERIC G t . JORGENSON 1  ., WA.: 
. 	• ■ • 	.. 

For the_Defendani: REBiCCA'A.. 428;.131313. :. 

RECORDER/TRANSCRIBER 
sharieen Nicholson 

492 



1 

2 

3 

5 

7 

9 

10 

11 

22 

13 

14 

15 

16 

17 

18 

10 

20 

21 

22 

23 

24 

25 

26 

27 

28 

; 

LAS VEGAS, NEVADA: FRIDAY, OCTOBER 11, 1991; 9 A.M. 

THE COURT: C92I74. State of Nevada v. Roy D. ?forage. 	, 

Let the record.  reflect the presence of the defendant, in 

custody. You can step down, Mr. forage. 

THE BAILIFF: Down this way. 	. 
• 

THE COURT:, Ms.?  

• Me. GEIB: Geib, Your Hono. 

THE COURT; Ceib. 
.•- 

MS. GEIS: Your Honor, this is Mr. Hillman's case of our 

office. He's in preliminary hearings this morning. Mimes 

hoping to be back in time to handle this matter. Parhapa we , . 

could pass it for his presence. 

THE COURT: It's going to have to be passed, then, until 

Monday because I have a jury waiting to .come in that was told . 

to be back at 9:30. 

MS. GE1E: wiry well',:Your Honor. 	' 

THE COURT: So it will .he continued until Monday if . 

you'll tall him that. 	• 

nr 	 • 

• • • 

I 	 • 

• • • 

2 
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SHARLEEN HIMOLSON 
Special Recorder 

3 

I. 

MS. GEM Yes, sir. 

THE CLERK: October 14th at 9 o'clock. 

* * * * * 

ATTEST: Full, true and accurate transcript. 
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' THE STATE OF NEVADA, 

:-Plaintiff, 

1 

2 

4 

5 

6 VS. 

• • 	 0,  

• .4•••110.41. • 

DISTRICT COURT F ILED  

CLARK COUNTY, NEVADA : man .14. 11'" 

i:LERN 

' 	
• 

1.7 

10 

•111} 	. 	BEFORE' HE HONORABLE -ZACK LEHMAN, DISTRICT aUDGE 1 ' 
. 	. 

	

-.: 	 . 	.• 	.. 	,• 	,-,, 	• 	, 	, 	•• 	.. 	• 	, 
%MONDAY, OCTOBER'14,' 1991  12" 	 . 

7VROY p. MORAGA, 
• 

811 -  • 	Defendant. 	• 	) 
• • 	. 

) 	 • 

) 

, 

) 	.• 

W - 

. 	 ' • 

. 	. 	. •. 	. 	. 	. 	. 	. 	. 
/3H. ._ -' 

	

	_ • . RECORDER'S TRANSCRIPT'IlEt: • . 	• 
. .;„ 

',1411- . 	• "RENANL9FROWSUPRENE COURT FOR REIENTENCIRGy..  -. 
• • 	* 	• 	' 	' 	. 	• 	" 	' 	-.- 	• 	. 	- 	• 	' 	' .  

' 

	

. 	 . 

. 	 , . • 

15 

16 ' 	 . 	- • 

17 

18 APPEARANCES: 
1011 	For the state: 	DEBORAH J. LIPPIS,DDA 
2011 For the Defendant: ROGER HILLMAN, DPD 
2111 	 KEVIN V. WILLIAMS, DPD" 

22 

23_ RECORDER/TRANSCRIBER 
2411 Sharleen Nicholson 
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• 

LAS VEGAS, NEVADA: MONDAY, OCTOBER 14, 1991: 9:00 A.M. 

THE COURT: C92174. State of Nevada v.' Roy D. Moraga. :  

Let the record reflect the presence of the defendant and his 

attorney, Mr. Williams, Ms. Lippis for the state. 

This is a case that was remanded .for sentencing.': 

This is the time set for entry of judgment and imposition of. 

sentencing. 

WiLtiAMS: Your Honor, this is Mr. Hillman's case and 

I noticed a 

THE COURT: And he just walked in. 

THE BAILIFF: He just walked in. . 

MR. WILLIAMS: Okay. 

THE COURT: Are you ready? 

MR. HILLMAN: I guess so. Mr. Moraga has informed me 

that he's suing re. I haven't:received any notification : 

regarding that. That kind of creates a conflict at this ;point' 

in time. 

MS. LIFFIS: Judge, I have :— 

DEFENDANT NORMA: I filed that a month ago. 

THE COURT: dust a minute.- 

HS. LIPPIS: 	I have a motion in our file for the 

withdrawal of attorney of record filed by the defendant in 

proper person on or about ()etcher 3, 1991. I don't know that 

2 

■•• 
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16 

17 

18 

19 

20 

21 

22 

23 

24 

• 
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it required a response from the state. We generally do not 

take a position with regard to who represents defendants, but 

it has been filed. 

THE COURT: Is he suing you individually or the whole 

Public Defender's Office? 

DEFENDANT MORAGA: The Public Defender's Office. 

THE COURT: Well, I guess you know the system but I agree 

that you are to be represented by an attorney other than one 

that you're making allegations about at this point. 

Mr. Hillman, do you want to make an oral motion? 

MR. HILLMAN: Yes. I'd move to withdraw, Your Honer. 

THE COURT: All right. That motion will be granted and 

give me that list again. 

I will appoint Kathy Teague to represent him. 

MR. HILLMAN: Your Honor? 

THE COURT: No, let Me see. Yes. 

MR. HILLMAN: she works in our office now. 

THE COURT: Oh, Kathy Teague does. 

MR. HILLMAN: She's been hired by us. Yes. 

THE COURT: I'll appoint Paul J. Fitzgerald to represent 

him. He should be kept in custody here in Clark County until 

after sentencing. He will have an opportunity to discuss this 

matter with Mr. Fitzgerald and then we'll set the matter for 

sentencing in one weak. If Mr. Fitzgerald for some reason 

3 25 

26 

27 

281 
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26 

27 

28 

needs more time, 'Mr. Hillman, would you see that Mr; 

Fitzgerald gets everything on this, including - the PSI. Fitzgerald gets everything on this, including - the PSI. 'Is %: 

:there anything else he would need, Ms. -- well., he'll need :there anything else he would need, Ms. -- well., he'll need .there anything else he would need, Ms. -- well., he'll need 

THE SAIthFF: 	finclit. ?  

does it not?. 	 • 	 . 	 .-... . 	. 	• . .- 	... 	 , 	. 	., 	. 	.. 	. 	, 	-' 	• 	. 	• 	.•:.; 
MR. HILLMAN: -Yes 	e - 	-. 	.... . 	...' . 	I it dos. . . 	.• 	 • 	, .. 

. 	. 
THE COURT: Okay. :  - Then it • will be set, for sentencing' •Onp-.: 2 . :  ... 	. 	.. 

week from . -today. ' - 	 . 	. . .. 

• • 	THE CIJERK:' October 21st:zit S o'clock. .,.,... ... ... . -.- 	•.;. 

• - . THECoURT: And Kurt, will you notify Mr. Fitzgerald? ',..• 

-: . THE BAILIFF: ' Yes, Your Honor:. -. 	. . 	. 	, ..... 

	

. 	, 
'' • . THECDURT: : Do you havel .hie :phone number?' ... 	.. 	. 

. THE COURT: It 's 387re888 He 'shduldcOniact'Mr. Moraga'.' 

as soon as possible. 
• 

DEFENDANT MORAGA: Your Minor, I'm a ward of the state.• 

.. 
'I '!n in prison.' wow,.ociiie .  I, cert.' t go' imek .  there., If 1-stay 

, 
here I'll .... 	• • 	•. ._ • . 	. 	“ , •. 	

. 

	

. 	.. 
. a 

•
.• 

- THE COURT: Well., because we ' re not 'going 	keep-  running 

you .back and forth; Mr. Moraga.. 	 , . 	• 	' 

DEFEHOAHT MORAGA .: rich, it's 'only twenty Minutes •away" ,  
. 	. 	- 

from where I'm at from Las Vegas: : 	' ' '•  

THE COURT: What's the normal procedure, offiper? 

cOURT SERVICES OFFICER: It's up to you, Your Honor'. 

4 

I'm sure Your file contains the remand irom,the * SuPreme . Ciitirt: 
• 

• 	, 	• 	' 

I • 

: 

. - 
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` • 

you want him here to talk to the attorney we'll -- 

2 	THE COURT: I definitely want him here so he'll stay • 

here. You'll just be here a Week. 	 • 

DEFENDANT MORAGA: Yeah, but I don't want .to stay here a.. 

day. 

THE COURT: You'll be here a week. 

DEFENDANT MoRAGA: Well. 

THE COURT: Here's your list. (Speaking to the Clerk) 

.• 

* * * * *-: 

ATTEST: Full, true and accurate transcript. 

SHARLEEN NICHOLSON 
.Special Recorder 

— 
' 

r 

. 5 
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THE STATE OF NEVADA, 

Plaintiff, 

vs. 

ROY D. MORAGA, 

Defendant. 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

CASE NO. C92174 . 
DEPT NO. X 
DOCKET K 

BEFORE THE HONORABLE JACK LEHMAN, DISTRICT JUDGE 

MONDAY, OCTOBER 21, 3.991 

RECORDER'S TRANSCRIPT RE: 

REMAND FROM SUPREME COURT FOR RE-SENTENCING 

DEBORAH :J. LIPPIS, DDA' 

For the Defendant: ROY GARC4 1 .  ESQ.. 	.:=1 	• - • • 	- 	. 	_ 	•• 	•. 	• 	• 	• 	- 	• 	• 

• I C. . 	 I 

' 	 . 

RECORDER/TRANSCRIBER . 
'Sharleen Nicholson' 

APPEARANCES: - 

or the State: 

• : 	, 
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LAS VEGAS, NEVADA: MONDAY, OCTOBER 21, 1991; 9:00 A.M. 

THE COURT: Ms. Lippis, which one are you here on? 

- MS. LIPPIS: Moraga, Your Honor. . 

THE COURT: okay. Mr. Garcia was here but he's not here 

now. I'll have to wait. 

MS. LIPPIS: Judge, I have 	other appearances 

to make. Should I wait for a few minutes before ',head off, . 

probably never to be seen again.. 	- 

THE COURT: I don't understand'where he went. • 	. 

THE BAILIFF: Yes, I don't know where he went, Judge. I 7 

remember seeing him back there in your chambers. 	 • 
. 	• 

THE COURT: Yes, he was here:in* chambers.' 	
• 

• 

(Whereupon the Bailiff 'left the courtroom) 
, 

THE COURT: No? 	 " 

THE BAILIFF: T haven't seen him Your Honor. I checked ' , 
'1 	 - 

in XIV .'and'XVI.' 

THE COURT:. Well, I don't know what to - say, Ms. Lippia... 

MS. LIPPIS: The Court's pleasure, Your Honor. I'll : do. 

whatever you-suggest. If you wint to trail' it I'll run down 

to Department IV and then come right back or -- 

THE COURT: Okay. That will be fine. As soon as We find '.  

Mr. Garcia he'll come down to Department IV and let you know. . 

MS. LIPP'S: I'll either be in IV or VII. 

24 

25 

26 

27 

28 
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THE COURT; Okay. We're in recess. 

i  
2 	

THE BAILIFF: All rise. 

3 	
(Whereupon the Court called a brief recess) 	. 	• 

4 	THE COURT: Let's see, were you not going to get Ms. . 
.. 

5 	
Lippis. 

' 

61 
 

7 THE BAILIFF: Aw, geez. She was lust -- 

THE COURT: She's either in IV or VII I think. 

8 	
THE BAILIFF: Let me go get her. 

9 	THE COURT: All right. 

10 	
(Whereupen the Bailiff left the courtroom) 

11 	MR. GARCIA: Your Honor, while we're waiting for Ms. 

12 	Lippis may I approach the bench? 

13 	
THE COURT: Yes. 	. 

14 	 (Bench conference, not recorded) 

15 	
THE COURT: Okay. C92174. State of Nevada v. 'Roy D. 

16 	
Moraga. Let the record reflect the presence of the Defendant 

17  fl in custody with his attorney, Mr. Garcia, Ms. Lippis for the 

18 	State. This is the time set for the entry of judgment and the 

19 	
imposition of sentence. 

20 	 On the 25th day of March 1990 Judge Mike Wendell -- 

21 	the jury returned a verdict of guilty to the 
offenses as ' 

22 	follows: Count tend Count /I-Burglary, Count III and Count , 

23 	IV-Sexual Assault, as charged in the Information. 

24 	 Mr. Moraga, do you have any legal cause or reason 

25. 	 3 

26 

27 

28 
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2 

3 

4 

why judgment should not be pronounced against you At this 

time? 

DEFENDANT MORAGA: No 

THE COURT: Okay. By virtue of the jury's verdict you 

I 

	

5 	are hereby adjudged guilty of Count I and II-Burglary and 

	

6 	Count III and IV-Sexual Assault. 

	

7 	 Does the Department of Parole and Probation have 

	

8 	anything to add to this? 

	

9 	PAROLE & PROBATIoN: No. 

	

10 	THE COURT: All right. Ms. Lippis, would you like to 

il l make a statement? 

	

12 	ME. LIPPIS: gust briefly, Your Honor. It appears the . 

	

15 	Court is tawnier with the record. 	 . 

	

14 	 I tried Mr. Moraga in front of the trial .court, - 

	

15 	Judge Wendell, and he was convicted of all counts that were _ 

	

16 	charged, two counts of Burglary and two counts of seXual' . ' 

	

17 	Assault. 

	

18 	 The jury found that the Defendant broke into the .  . 

	

19 	victim' s apartment on two occasions. On one ..occasion he bro.ke: 

	

20 	in and stole at least a key to the apartment and probably a 

	

21 	watch. The next time he came in'he .committed two counts of 

I 

	

22 	sexual assault along With the burglary. 

At the'. time of sentencing the State proved-up 

	

23 	' 

	

24 	sufficiently evidence with which the trial court found that 

	

25 	 4 

26 

'27 
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Mr. Moraga should be treated as a habitual criminal. As the 

Court will note in the original Pre-Sentence Report, he has 

several prior felony convictions. 

Certified copies of those convictions and proving 

identity and such were presented to the trial court. The 

Defendant has prior felony offenses for burglary in '73, 

assault, which was aggravated assault, in 1976, assault and : 

sexual assault in Phoenix, Arizona. He was convicted of 

attempted aggravated assault. Another burglary In 2958.. And .  

then 1959 the offense that is currently before Your Honor. . 

He has either been incarcerated since approximately 

1977 or living in his mother's residence. He was on probation • 

for aggravated assault at the time that be absconded from 

supervision in Arizona and came to the state of Nevada and 

committed these crimes. 

The Defendant admitted, not only in the Pre-Sentence .  

Report but at the trial as well, that he sees nothing wrong 

with having sex with a woman against her will. The Defendant 

testified to this because we had located another rape victim 

who was willing to testify and obviously his admission at 

trial precluded and actually we agreed not to Cell her based . 

upon his admission of how he felt about sex in general. 

In his interview with the Department of Probation he 

told them the same thing. The State considered him to be a 

25 

6 

27 

28 
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i 
very dangerous member of our community and of our society. I .  

argued before the trial court that he should be adjudicated a 

habitual criminal. 2 requested at that time and suggested , 

that the evidence supported life without the possibility of 

parole. I also argued that on all four counts the defendant ' 

should be adjudicated a habitual and life without parole : 

sentences on all four counts and that they be run consecutive. ' 

The trial court agreed with the habitual criminal :. 

status. The trial court also agreed that he be sentenced to . 

Nevada State Prison Without the possibility of parole. The 

trial court, however, disagreed on the legaliy, of 

adjudicating the defendant habitual'as to all four Counts. 

That's why we find ourselves back today, because the Nevada 

Supreme Court said that we have three other counts that we';'' ;,- 

must deal with, the two burglaries and the other, sexual' .  • 

assault. 	 . • 

Based upon the Defendant's actions, his total lack 

of remorse, his totel lack of responsibility for what he's 

done in the past as well as the case that brought us here, I 

would suggest to this Court as well that the Defendant should 

be adjudicated a habitual criminal, 'as Judge Oendell found 

him, and that he be sentenced to life without the possibility 

on all the remaining three counts and • that they be run 

consecutive. 

6 
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This an should never walk the streets in a free 

society again. 

THE COURT: Okay. Mr. Moraga, do you want to make a 

statement? 

DEFENDANT MORAGA: No. 

THE COURT: Mr. Garcia? 

MR. GARCIA: Your Honor, there are just several points 

I'd like to raise in order to preserve the possibility that 

Mr. Moraga may be filing an appeal of your decision. 

THE COURT: Sure. 

MR. GARCIA: Your Honor, initially we disagree that this 

is the proper courtroom for Mr. Moraga to be adjudged. Mr. 

Moraga was originally sentenced by Judge Wendell. The ease 

was remanded back down. Since that time Judge Wendell has 

retired and there is a new District Court Judge that's been 

appointed to fill his position. We believe that Judge Gates 

is the appropriate judge who should hear this case. 

Secondly, Your Honor, because I was not the trial 

attorney I was not present during that proceeding and 

unfortunately I have not been provided with a transcript of 

what transpired during the sentencing. 

Now I have read the Supreme Court's Decision, the 

Order of Remand, and as Your Honor well knows, this morning 

spoke at the bench with you concerning an issue of which Mr. 
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1 	Moraga has apprised me of and that is that he believes that 

	

2 	audge Wendell did in fact sentence him on each of the four .  .* 

	

3 	separate counts at issue, but that his final decision was that . 

	

4 	they were to run consecutive -- or concurrent with each other.' 

	

fi 	THE COURT: Concurrent. I would just point out to you 

	

6 	that that is not possible for the simple reason that we 

	

7 	wouldn't be here had he done that, and the Supreme court had 

	

8 	the entire transcript of the proceedings before Judge Wendell 

	

9 	before it when it made its determination. So there is no 

	

10 	doubt that Mr. Moraga is wrong on that and Ms. Lippis, you 

	

11 	were there and evidently .7udge Wendell did not actually do 

	

12 	that. 

	

13 	MR. LIPPIS: No, he did not, Your Honor. . 

	

14 	THE COURT: So I don't have the transcript but I know the 

	

15 	Supreme court had it. 

	

16 	KR. GARCIA: Right. 

	

17 	THE COURT: And they would not have sent it back for 

	

is 	remand, they would not have remanded it had he done that, but 

	

19 	you may proceed. That's preserved. 

	

20 	MR, GARCrA: 	Your Honor, r'm simply doing that to 

	

21 	preserve the record. 

	

22 	THE COURT: Yes. 

	

23 	MR. GARCIA: Your Honor, we've gone over the report. No 

	

24 	doubt Mr. Moraga has had serious problems with law enforcement 
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24 

in the past. Since my coming into this case we discussed the 

facts and circumstances of the case at issue here. 

His position, as he informed me during the trial, is 

the same position that he maintains today, that he simply did 

not force or coerce this woman into having sexual relations. 

He informed me that this was a person who he had known and 

that in fact the sexual contact was consensual, that there was 

some disagreement with the lady in question afterwards, and 

that that resulted in his arrest and subsequent prosecution in 

this case. 

In addition, Your Honor, the statement that appears 

in the report as attributed to him about his feelings about 

forcing women to have sex, Your Honor. That's on page six, 

the Defendant's statement. Also the comment that Ms. Lippis 

alluded to, Mr. moraga has informed me that that is simply and 

absolutely untrue, that he never made that statement, that 

that's not the way he feels, that he would not force himself 

upon a woman who would not be consenting to his advances and 

that he just never made that statement. 

Now, Your Honor, let me just suggest that what Ms. 

Lippis is arguing is proper according to statute, 1 believe, 

she has -- that Your Honor has the right to do that but if 

Your Honor is to sentence Mr. Moraga on four life sentences to 

run consecutive without the possibility of parole, that Your 

9 25 

26 

27 
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Honor's in effect going to be sending away this man to prison 

for a longer period of time than most murderers receive in the 

State of Nevada, and that the facts and circumstances simply 

do not warrant that. 

I'd ask Your Honor to consider a period of 

incarceration on each of these, but that you run them 

consecutive -- or concurrent to each other. 

THE COURT: At this time then, under the laws of the 

State of Nevada, this Court does now sentence you, Roy D. 

Moraga, in addition to the $20.00 Administrative Assessment, 

as follows: On Count 1-Burglary, to ten (10) years in the 

Nevada Department of Prisons. On Count IT-Burglary, to ten 	1 

(10) years in the Nevada Department of Prisons. That is to 

run consecutively to Count I. On Count III-Sexual AssaUlt, 

life in the Nevada Department of Prisons and that will run 

consecutively to Count II. on Count IV-Sexual Assault, on 

this count,I find that you're a habitual criminal pursuant to 

NRS 207.010(2), and having sustained three prior felony 

convictions in 1977, 1983 and 1988 and as a.result of that I 

sentence You to life without possibility of parole, and that's 

to run consecutive to Count III. 

Anything else. Let's see. credit for time served 

in the amount or -- do you have that figure by any chance, Ns. ' 

Lippis? 

25 1 	 lo 
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MS. LIPPIS: No, Your Honor, I donut. 

THE COURT: He'll be given credit for time served in . 

whatever he has accrued. It was a hundred and sixty-nine days 

as of the time that he had been previously sentenced and we 

will make a determination on what additional time you're 

entitled to, Mr. Moraga. 

THE CLERK: 	Your Honor, on count III is that with' 

possibility of 

THE COURT: That's without possibility of parole. 

THE CLERK: Count II/? 

THE COURT: Yes. 

THE CLERK: Thank you. 

MS. LIPPIS: 	Judge, is the Defendant adjudicated a 

habitual on Count -- 

THE COURT: I did on count IV. 

MS. LIPPIS: Well, Count III will have to be with the 

possibility of parole, then, unless he is adjudicated a . 

habitual on thai one. 	Oh,, no. 	It doesn't because the- 

sentence is five to life on a sexual . assault with the 

possibility of parole. 

THE COURT: With the possibility of parole. 

MS. LIPPIS: Yes. 

THE COURT: 	leave it with the possibility of parole 

on Count III. Sentence him to -- on Count IV I'm adjudicating 

11 
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him a habitual criminal. 

MS. LIPPIS: Thanks, Your Honor. 

MR. GARCIA: Thank you. 

Your Honor, there's one other issue that Mr. Moraga 

would like to raise and that is he's anxious to be returned 

back to prison. I've informed him that I don't believe the 

Court has the power to do it, that all you can do is Work with 

the schedule of the Detention Center. 

THE COURT: I'm sure that that will not take very long. 

Probably -- 

COURT SERVICES OFFICER: Tomorrow. 

THE COURT; Tomorrow. So that's as quick as we can get 

you back. 

MR. GARCIA: Thank you, Your Honor. 

DEFENDANT MORAGA: All right. Thank you. 

THE COURT: All right. 

* * * * * 

ATTEST: Full, true and accurate transcript. 

SHARLEEN NICHOLSON 
Special Recorder 
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LAS VEGAS, NEVADA: WEDNESDAY, OCTOBER 9, 1991; 9:00 A.M. 

THE COURT: C92174. State of Nevada v. Roy D. Moraga. 

MR. HILLMAN: What was that data? December -- 

THE CLERK: December 10th. 

MR. HILLMAN: Thank you. 

I believe he's still 'In Nevada State Prison s  Your 

Honor. We'd ask to waive his presence. 

THE COURT: Okay. This is defendant ss motion to transfer 

sentencing to 

MR. HILLMAN: I checked with 

VP PI. 

THE COURT: -- Judge Wendell. Let me explain. Judge . 

Wendell has indicated he'll be hearing nothing until after 

January 1. There's no money for him to sit as a visiting 

Judge until July 1; consequently, the motion to transfer ' 

sentencing to Department VIII will be denied. 

MR. HILLMAN: Judge, may I interject something? . 

THE COURT: Sure. 

MR. HILLMAN: I checked with Anna, or excuse, with the 

secretary who spoke with Anna in Court Administration, and 

Judge Wendell will be back next Tuesday. 

THE COURT: No, he's back already. I talked to him 

yesterday. 

MR. HILLMAN: Uh-huh. 

2 

I 
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THE COURT: And he advised me that he will not be sitting 

-- he will not even consider sitting until after January 1, 

but what I'm advising you that an a senior judge he will not 

be able to sit because of no funds until after July 2 of 1992, 

and for those reasons I'm denying the motion to transfer 

sentencing back to Department VIII. 

Defendant's pro per motion for withdrawal of 

attorney of record and transfer of records, I guess he wishes 

to represent himself. He should probably be represented at 

the time of sentencing. I'm hesitant to grant that motion. 

At this point I will deny that. 

Defendant's pro per motion for leave to proceed in 

forma p'auperis, grant that after the sentencing. So that 

will be held in abeyance until sentencing. 

MR. HtLLMAN: Thank you, Your Honor. 

THE COURT: Okay. 

* * * * * 

ATTEST: Full, true and accurate transcript. 

EN NICHOLSON 
Special Recorder 
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LAS VEGAS, NEVADA: MONDAY, SEPTEMBER 23, 1991; 9 A.M. 

2 11 	THE COURT: Okay. So let's go ahead with Department's 
311 VIII's remand from the Supreme Court. C92174. State of 

411 Nevada v. Roy D. Moraga. Let the record reflect the absence 

:p  of the Defendant, who is in Nevada State Prison, and the presence of Mr. Hillman and Mr. Henry for the State. 

711 	 This is the time set for imposition of sentence. on 

8911 
 the 18th day of March 1990, in Department No. VIII of the 

Eighth Judicial District Court a jury returned a verdict of 

guilty of Counts I and II, Burglary, and Counts III and IV, 

sexual Assault. 

12 By virtue of the fact that the defendant, Roy D. 

Horaga, had three prior felony convictions, one for assault in 

2976, one for assault and sexual assault in 1983. On the 1976 

he was sentenced of aggravated assault and on the 1983 he WAS 

161 sentenced to attempted aggravated assault, and in 1988 he had 

171 a burglary. He was convicted of burglary third degree, which 

18  1 
is also a felony. All of these prior to the instant offense. 

191 	 have reviewed the Pre-Sentence Investigation 

201 Report, and it was remanded to me on the basis that Judge 
211 Wendell erred by sentencing him only on one count and from the 

22 11 n Supreme Court Remand Decision it's not clear which count he 

2311 was sentenced on, but I think Judge Wendell felt that he would' ' 
24' 
25 	 2 

28 
27 
28 

• 
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just sentence him to life without possibility of parole as a 

habitual criminal under the habitual criminal statute, 

207.010(2). 

And do you want to say anything, Mr. Hillman? 

MR. HILLMAN: Well, I think that this probably belongs in 

Department VIII. secondly, I don't know that we can proceed 

without Mr. Moraga's presence. 

It seems to me that the defendant has the right and 

is supposed to be present at all important parts of the 

proceedings, and I'd have to say this is probably a very 

important part. Other than that, I really don't have very 

much to say, Your Honor. 

THE COURT: Mr. Henry? 

MR. HENRY: Your Honor, it seems to me that -- I don't 

know if Judge Wendell retired or went senior, but in any event 

he's not regularly available. By sending it back to 

Department VIII we can't get it before Judge Wendell who heard 

the trial and did the sentencing. 

THE COURT: That's correct and on that basis I'm going to 

deny that I'm hearing Judge Gates' calendar. He's going to 

be gone for three more weeks. I plan to sentence this an 

since I'm hearing his calendar and since we don't have Judge 

Wendell available; r 

R. HENRY: I think it would be safe to have him present 

3 , 

1 
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I. for sentencing, though, Your Honor. 

THE COURT: I agree, so what I would like to do is set it 

for -- we can probably get him down here by Friday of this 

week, can't we? 

MR. HENRY: If he's in a facility in Clark County we can, 

but if he's up North I don't know. 

MR. HILLMAN: I suspect he's in Ely. 

THE COURT: I would imagine. 

MR. HILLMAN: I an going to be leaving on vacation, 

starting this Saturday, for ten days. I won't be back until 

after the 10th of October. 

THE COURT: Well, we can surely get him down here after 

that so we'll sentence him on the 11th of -- let's see. Tenth 

of October. Do I have anything -- do you know if I have 

anything on the 11th? 

THE CLERK: Only a revocation hearing. 

THE COURT: Yes, well that's fine. We'll sentence him on 

the 11th. Mr. Henry, is that agreeable to you? 

MR. HENRY! That's fine, Your Honor. We'll prepare an 

order to transport if Your Honor will sign it. 

THE COURT: If you would do that. That should give him 

enough time don't you think? 

4 
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MR. HENRY: Yes, it will 

THE COURT: Okay. That will be fine. 

ATTEST: Full, true and accurate transcript. 

* * * * * 
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S 	0 
1 	 MONDAY,' MARCH 	15190, 1030 AM. • 

THR COURT: This is the State of Nev.:A .ei 

3 	agrlinnt Roy n. Moraga, who In present with his 

4 	counsel, Mr. Hillman. 	Ms. Lippfs is representing 

5 	the State. 

fi 	 Thin in nut of the prmscp nf the jury. 

7 	 Mr. Hillman. 

MR. fiTr.EMAN: 	your Honor, briefly. 

Mr. Moragn expresned nom• dinnatisfaotinn 

	

10 	with my reprp.sentatinn of him. - For rbe rrcnrd, 7 

	

11 	went over to see him Thursday. He declined a 

	

12 	visit. 	When I. went on Friday, he declined A viSit. 

	

• 13 	When I went to sle.c him Sunday, he declined o uinit. 

	

14 	He Informed mn about two weeks ego he was going to 

He madn 15 	lank the Court to appoint a new attorney. 

16 	that mntinn in frnnt of :Fudge Chrikitensen. 	Judgo 

17 	Christensen nuggeted he maPn 	mot inn in front of 

IB 	the overflow judge. That motion wan not made at 

that time. 	Mr. Moraga informs me ho want 	to m.lkel 

20 	thar motion at this point in time end I advined him 

21 	if ho wantod to put it on the record to renorve 

nn 	that. 

THE COURT 	Mr. Moraga, do lino want tn 

24 	:it:it* on the record why you want annthor ottnrney7 

2S 	 THF DEPENDANT! Ho hasn't been doing 

6 
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1 	anything for me and he juot keepn trying to get me A 

• lifp onntence. 	T have gnt all the motions. 

3 	haven't neon him oince March and T've horn calling 

4 	everyday from Decomhor n11 the way to March and T 

5 	never seen him until March to ask him for thinga and 

F. 	h 	-- even when he was in his offick:, ho 1fl1)Ifh1't 

7 	take my calls. 

a 	 Sr that 	not right and then that other 

• lawyer because he, Was sick, that's why T didn't put 

10 	any motions in and that other lawyer told me tn shut 

11 	%11-1. 	sn T don't w:Int to dnal with that, 	Tf T can't 

12 	make it through a point to try to get me a .lowyer 

13 	that 'o going to defend mo for these on moo that they 

14 	eiriy T 'have% done and T - Irrinw I can bPat it, if T had a 

15 	lowyer tttat would go out there and get my witnnnsnn, 

16 	hut /lc :on't want to do anything. 	So I jut don't 

17 	want him. 

111 	 nnuRT! 	Motion in denied. 

lq 	 not the jury. •We will get underway. 

(Off the record at 10:12. a.m. and 

21 	 back on the recnro at 1040  

THE COURT: 	rinnd morning, ladien and 

23 	gentlemnn. 	Thin As thn time fixed of the trial of 

24 	Starr of Nevada, plaintiff, Against Roy D. MnragN, 

25 	dnft,ntinnt. 	Mr. Moraga im prer;ont in person and 

7 

PATS? K. SMTTN, OFFTOTAL COD.RT REPORTER 

0.1 

526 



1 1 

13 

14 

1f. 

17 

11.1 

iq 

20 

21 

27, 

• 
1 	reprenantod hy hit attorney, Mr. Roacr Hillman. 

RnprosPntina thc Stnte of T4ev*d. l.c Mn. Debbie 

LiVpin of The Diatrint Attnrneytn office. 

4 	 AT this time, the tlerk will tike the 

A 	roll nf the prospective jurnrii. 	When ynur nnmp is 

6 	callori p  plenne nnnwer prpnent nr hero. 

7 	 THE CLERK': Daniel Sodfrny Cnoper? 

MR, COOPER: 	Here. 

5 	 THE CLERK: Mann V1sca1nn Hernanile? 

10 	 MP. PP.RNANI1RZ: 	PrF,sent. 

THE CLERK: Myraja4e Punci7 

M. PlICCT: 	Here. 

THE CLERK: 5nhn Edward Kaufman!' 

MR. KAUFMAN: 	Here. 

THE CLERK: 	Sharliho C. 80031nr7 

M. ROELLER: 	Ptosent. 

THF CLFRK: KOth Harmon Weeks? 

MR. WRFAS: 

THR CLERK: 	Vinton Duanc4 Ernent7 

MR. ERNtST: 	Here. 

THE CLERK: Thomss E. Davis? 

MR. DAVTS: 	Herp. 

THE CLERK: Michael Pau3 Roaan7 

MR. REAGO: 	Hnrp. 

THE CLERK: 	Veronica Anne! Pike? 

a 
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• 

4 

5 

6 

7 

- ■ 

10 

11 

•.? 12 

14 

I S 

iS 

17 

19 

70 

21 

A. I,  

2 :3 

24 

25 

MS. PTE: 	PVeflOnt. 

THE CLERK: 	Donglan Arvin Caudill? 

MR. CAUDILL: 	Hire. 

THE OLERE: JOOP de Jontis' Leyva? 

MR. LEYVA: 	Present. 

THE CLERK: Dennis Wayne Tirey? 

MR. TTREY: 	Mere. 

THE CLERK: David Oariand Flarnehy? 

MR. BARNERY: 	Here. 

THE CnERK: Jayne Marieno Rughen? 

MS. HU5HES: 	Here. 

THE CLERK: ClarencR Don Morgan, Jr.? 

MR. MORGAN: 	Here. 

THE CLERK: Kenneth A. Novak? 

MR. NOVAE: 	More. 

THE CLERK: Clare Ar3and Knapp? 

MR_ KNAPP: 	Here ,  

THE CLERK: James ReJmern Marsh? 

MR. MARSH: 	Here. 

THE CLERK: 	Oerre Lee Pittenger? 

MR. PITTRNGER: 	Here. 

THR Cr.FRK: 	Eric Scrytt Melt:7S,  

MR. MET7: 	Hero. 

THE CLERK: Janet Carol SegUr? 

MS. SEGUR: 	Hero. 

cl 
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20 

21 
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25 

0 
THF CLERK: Col3men Mooney? 

MS. MOONEY: 	Here. 

THF CLERK: Howard Tohlar? 

4 	 MR, MILER: 

5 	 THE CLERK: Dahr7J June Rohlnonn? 

6 	 MS. ROBTNSON: 	Here. 

7 	 THE CLERK: Monique Cola? . 

A 	 M. COLE: 	Here. 

THE CLERK: 	Evelyn RInomfield? 

MS. 1160014FTELTI: 	Here. 

THE CLERK: 	Pain Dennir; Pararde? 

MR. PETAROE: 	Horn.. 

THE CLERK: niane Marie Snelling? 

14 	 MS. SUP.nr.TUS! 	Haro_ .  

15 	 THE CLERK: 	Chartaa W5Ifard ;lean? 

16 	 MR. SEAN: 	Hero. 

17 	 THE CLERK: Oichael Thaman Hridonburg? 

MR. FIRTnENBERG: 	Here. 

THE CLERK! 	ninda Jean EPrrtIn7 

MS. FERRCINf 	Here. 

THE Cr.REC: 	Stanlo.fy Orlahao Sharpe'? 

MR. SHARPE: 	Hare. 

TIRE CLERK! 	Anna Oai,anay':' 

MS. OeVANFY: 	Hora. 

THE CnFRK! :Taman Edward Vorrlan? 

in 
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MR. I/RRORN: 	Rove. 

2 	 THR CLRRK! William Edward Nelann? 

	

a 	 MR. NEtSON: 	Hnry. 

	

4 	 THE CLERK: John Hofmann? 

MR. KORMANNI 	HerA, 

	

6 	 THR CLERK: Onnald Lorny Wilonn? 

	

7 	 MR, WTLSON: 	Here. 

	

6 	 THR cr.P.nn: 	Ralph Kennpth Hawley? 

	

9 	 MH. HAWLEY: 	Here.. 

	

10 	 THF CLRRK: EvArinan Rrnwn Terry? 

	

11 	 M. TERRY: 	Hern. 

	

12 	 THE CLERK: Rarbara Dnm1n1nlra Prandenka? 

	

13 	 MS. PRANDECKA: 	Present, 

	

14 	 'THE CLERK! 	Kathleen Martinez McGee? 

	

A 	 MS. Mc".(11ER: 	Hare. 

	

16 	 THE CLERK: 	JuliA R. Strnmer7 

	

17 	 MS. STROMER: 	Here. 

	

IR 	 THR CLERK, Margaret Rnnarth? 

	

19 	 MS. ROZARTH: 	Here, 

	

20 	 THR CLRPK: Jnhn Cilbert Kneley, 

	

21 	 MR. nEELEY: 	Here. 

	

22 	 THE CLERK: E1i7aheth Mahln? 

	

22 	 MS. MAHLR: . Present. 

	

74 	 THE CLP.RK: 	Candaile SRnt7er7 

	

25 	 MS. 	KER: 	Hern. 

11 
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1 THE CLERK: Kenneth James Kirkey, Jr.7 

MR. KTRKEV: 	Here- 

THE CLERK: Preston Van Cole? 

	

4 	 MR. CnT.F.: 	Here. 

	

5 	 THE COORT: 	All prenent7 

THE CLERK: Von. 

	

7 	 THE COURT: Ts there anyone present whose 

	

8 	nine wa.a not called? 

	

1 	 The clprk will call the first 12 nnmen nn 

the list to fill the jury box. 	As yout,  name is 

	

11 	cnIlod, lodies and gontlemen, please come forward 

and take n seat in the jury box. 	Wc will start with 

	

13 	the first row, first seat tnwardn me and fill nix 

	

14 	se:its, then we will oo to the neoend row starting 

	

15 	with the fir nt neat towards me, fill the next eim 

	

16 	seatn no we will have 12 persons in the jury box. 

	

17 	 THE CLERK: 	Daniel (10dfry Cooper, Marin 

	

18 	 Rernnncle,„ Myrajano nrewett Ponri, Jnhn 

	

, 1g 	Rdwarri KFlufman, Sharline C, Retailer, neith Harmon 

	

7(1 	Weeks, VAnton Duane Rrnent, Thomas R. Davin, Mlelhael 

	

71 	Pnu1 Fengn, tternninn Anne Pike, DOUilin Arvin 

C.11111111, Jnne no Jr:nu!: Loyva. 

THE CO9RT: 	r.adies and gontlsmen, those? 

24 	of ynu in the jury box, will you please ntand ro be 

75 	placn6 under nth hY my clr'rk' 

17, 
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1 	 (At thin time, the jury panel wan duly . 

	

7 	sworn.) 

THE COURT: 	Ms. nippin, will ynu state to 

	

A 	the prospective juror:1, both those in tho jury box 

	

5 	and thnno hoyond the rail, tho nature of thin cane 

	

A 	and the l-ktlen of the witnessen you Intond to call'! 

MS. tTc'TS. 	Yu 	uir. 

Good morning, Indies and geiltlemon. 	An 

	

9 	rhe Judge indiratnd to you, my name in nobble 

	

10 	 T'm with tho District Attorney's ofPiro. 

	

11 	You .1re here thin morning to he called an potonlial 

	

12 	jurors in thn c.isp invnlvinu StAto of Ni-v.Ida 

	

13 	vnrt1iI,1 Roy n. mnrbto. 

	

1 A 	 T/-1P nhlArr will roArl to you arc 7 will 

	

/h 	briefly just to tell you what thr ch-irgen rirc 

	

16 	 Thv dofondant, Mr. Moraga, 	charged with 

	

17 	rum .-ounts of burglary. 	That in, in Count 	tha t 

	

1A 	i onterio.0 a cort.;in Apartment with the intont to 

commit.  larcvny. 	Count TT is that he ontorod a 

	

20 	c•rt.lin apartmont which in burglary, with the intont 

	

21 	to commit nexual assault, Count TTT, and Colint TV 

	

22 	charges the defendant, Mr. Moraga, with two counts 

	

23 	of sexual assault. 

	

24 	 We antioip:sto that there will be between 

17 and 90 witnonnes tri ho called at this trial. 	We 

1 3 
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1 	.ire estimating approximately two •n0 a half J.lys for 

the length of the trial. 

What I'd like to an in read to you snme 

	

4 	names. 	TI. you arm familiar with any of these nameH 

	

5 	Or roclogni7.e them or think you may know these 

	

6 	people, please remember the name beraunP Judge 

	

7 	Wonder1 will then ask you no wo arP ns:zi;red that wt 

	

8 	have a Fair trial Fnr all purposes_ 

TKR COURT: Pardnn met, ran everyone in 

	

10 	the jury brim hear al! right? 

	

11 	 'A VnT(17.1: 	No. 

	

12 	 MS. LTPPTS: 	P'hFTh 	f I come up here. 

	

11 	 THE COURT: Yes, that wrmId help. 

	

14 	 MS. LIPPIS: Can everyone hoar me now? 

	

15 	 oennin nev,itte, who is a police officer 

	

16 	with the raLrg Vegas Metropolitan Police, John Fox, 

	

17 	a1:.10 a police officOr, William Onmez, a lay witnesn, 

	

18 	Michael Harper in a lay wirneein, et,nriy Hawk, .lndi 

	

15 	Howard, and Rohert R. Novack, a police officer with 

	

2n 	the Las Vegan Metropnlitan Pnlice llepartment, JP;111 

	

21 	Real, a lay witnotis. 	Wn have enanr. :-,e0, meaninu we 

	

22 	riii 1 r3 have called the custndian of records for the 

	

23 	University Modiral Cehter_ 	You will hv.rir 

	

24 	hnwover, from the physician at that center as .  well 

	

25 	ponnibly the rmrse. 	Sr thero will not bn a 

14 
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custodian ne rincnrrit:. 	LInda Rrrinhettn, she in a 

foretmte ncientint with tho Lan Vevn Polire 

3 	Tlepartment, Mary Ruth Frink ir ntually in the 

finoorprint nectinn of the Las Vngas Metropolitan 

5 	Pniine Ilepartment. 	T don't helipve wo will have to 

6 	call her, hut T want 'to mention her n.lmo in tho 

7 	event that her testimony he comes necessary, 

A 	 who im 	t-it's a police officer with the 

9 	Loin Vegas Metrnpoiltan Police nnparrfor, Richard 

IQ 	l43uP 	 alno in the fingerprint identification 

It 	nevtinn with Metro, Officer Luke, whone firsv raw! 

17. 	k.nnappm me .nnw. 	It' 	pithOr Randall, T hmliove Ir'n 

IS 	Randn11, alno an officer with Metro, Harrison Mayo, 

A4 	oIso an officer with Metrn, Helen Prencott, mhe is a 

1R 	reointered nurse at the Clark County Detention 

le 	Cr.nter, nawn.Ronchn (phonatic), nhc I 	a phynan 

17 	at Univernity godical Center, nenifre Rudolph, ahe 

18 	;-1 wirrentionn officer at the Clark Comnty llotention 

Ronald Swirl-  with Me:rrn s  and snhin nr Rehinh 

'fl (phonetic), T'm not quite sure rho pronunciation, 

hpr last 'lamp Young, fOle in a rPuinte'rrd nuive;o wirh 

2P 	the Unive-trsIty Meta1t711 Centrlr. 

73 	 THE COURT: Thank you. 

'Z4 

 

M. LTPPTS: 	ThAnl: you. 

7.5 	 rHE COURT 	 bnd upntiv!mc.In, thne: 
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1 	of you in the jury box, T will he asking you snme 

2 	questions that will hear upon your qualifinntinns to 

3 	sit an jurors in the ease and when T finish with my 

4 	rxamiuAtion, the attorneyn will have hn opportunity 

5 	to ask ynn quentinns. 	Tt's n -it our pnrpnse to 

6 	embarrass you. 	Tt'n nnt our purpose to pry, hut 

7 	itig necessary that we ask these quentinna and that 

8 	they he answered fully and r:nrrently so wp are 

9 	asqured of having 12 neutral jurors in the jury 

10 

Rpfnre I get underway, aa Mins nippis 

12 	stnted, the estimated time for this trial is 

13 	snmething He two and a half or thrne days. 

14 	Hnwevnr, becausn of prior commitments, thin nase 

15 	will riot tie in sessinn on Wednesday. 	So we would ix, 

16 	from Monday ana Tuesday and riot wecinenday and return 

17 	on Thursday. T will repeat that' later on. 	But we 

IS 	do hopo to critic:ludo thin trial thls wool:, ladies and 

19 	gentlemen. 

Ler me iiRt thnse of ynu in the jury hnx t  

21 	f I rot nf al 1 • do any of you know one ano ther? 

:4 51 	you do will you rl:tinP your hands? 

23 	 MR. COOPRR: 	?en, casually. 

THR COURT: Mr. Cooper, you know Mr. 

28 	OAvi!%7 

16 
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MR . nnnpER! Yes. 

2 	 THE COURT: How dr: you know nne another? 

3 	 MR. COOPER: We are in a howling 

4 	inurnament league, 

MR. OAU7S: 	That's n11. 

F. 	 THE COURT: 	7 nee. 	Mr. (limper and Mr. 

7 	flaw's, if you two are ultimntely neared on this 

A 	jury, will mach of you keep your own independent 

9 	judgment and thSnking in the cnse, Mr. Cnoper? 

10 	 MR. COOPER: 	Yes 

11 	 THE COURT: 	And Mr. Davin? 

12 	 M. TIAl/TS: 	Ves, •ir. 

13 	 THE COURT: On any of you in the jury hnx 

14 	):T•clW knything about this rano other than wha1 yrni 

IS 	heard no f..r In eourt 	hif; morning? 	Ry ihat, 7 mean 

IA 	have you read aholkt It hoard it dincussed hy 

17 	anyone, anything of that nature? 

IR 	 7f your answer in yes to any of my 

1c1 	queb4tinns, pleaRe raif.:e your hnnli. 

20 	 Are any of you acquainted with Mv. 

Mnraga, who Is the defendant in thiri carlfr? 	He Ilan 

22 	the dark shortslneved shirt, seated at the coonflel 

23 	table? 

24 	 On any of you know hin attorney, Mr. 

25 	Hnuer Hillman? 

17 
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1 	 ArR any of you arquainted with Ms. Debbie 

	

2 	Lippis of the nistrirt Attnrney's office? 

	

3 	 no any of you know Rex Ro71, the n1utrict 

Atternoy nf Clark County, nr anynne.that works in 

	

5 	thht office? 

	

6 	 Ttls a function nf a jury in a jury 

	

7 	trikl, Indicts and oentlemnn, in . hoth a civil and in 

	

fi 	a criminal case, to denide what the farts ire aftRr 

thoy havc heard all the evidonce in thn cane. 	After 

	

1 . 0 	all the evidence has been presented, nn e of the 

	

11 	functinns of Ph o court is to instrurt the jury on 

	

17 	whi.it the law In am it appting in thin name. 	Tt ig 

	

13 	thn duty of all -hr jororn to follow the Court's 

	

14 	Tnntrurtions nn the law. 	1,-there anyone in the 

	

1h 	jury host that fenlm for aTty reason you could not 

	

IS 	follow thf,  Court's Tentructions -nn the jaw? 

	

17 	 T sep nn hands, T therernro assume that 

	

18 	nach of you will fnl low tho Onurt's TnotrutotinnP; on 

	

Iq 	the lAw. 

	

2n 	 Tint me take this one ntep further. 	Tn 

	

21 	the ovent the Court's Tnetrurtinns on the law are 

	

22 	different than what you think the. low in or ought to 

	

23 	he , you would havo to set anicle your Own pergonaI 

	

24 	beliefs ond fnllnw the rourt'n Tnntruotionn. 	nnes 

	

PS 	that preftent a problem fnr Nuy of you? 

I R 
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1 	 Tt; thero anythinu •boot the balure oC 

a 	thip rare that would make it difficult for you to be 

	

A 	Pair and impartial jurors? Ms. Lippie indicated 

	

4 	what the chargen are in this case. 	T holieve two 

	

5 	charges of burglary and two charges nil nexua7 

	

6 	astsau1t7 

	

7 	 M. TIIPPTS: 	Vnn, oir, 

THE COURT: 	Ts there anything t'y reason 

tho nature of the charges tha,t would make iV 

	

in 	difficult for you to he fair and impartial? 

11 	 Have any of you in the jury box, oither 

	

17 	yoo yourRelf Or Ahy friends nr relative, aver 'roman 

ln 	tho vintim of a nrime? tat mP take this a raw at 6 

14 	t iflP , 1/1 thR first row': 	Let me givo you nnme 

	

15 	oxrimpIelq. 	When T Rny have you heen tha victim nt 

crimp, it somohnay broke into your hamn and ntnis" 

	

17 	somothinu or robbed you AT gunpoint, ntole your lawn 

	

ta 	mower, brolre into your truck rind ntole yoUr toaln, 

	

151 	thane ara jur.it examplen where you were the victim of 

	

vAl 	tho crime. 

21 

 

Plow, in the firNt raw, have any of you nr 

	

22 	artyono nlose To ynti ever been the victim of any 

	

^A 	crimoq 	Let me start with Mr. Hernande7., wvIre you 

	

24 	thr. vir:ttm, Mr. Hernande7.7 

75 	 MR. NRRNANnE7.: 	Well, myh06:-.1e- wail hrokon 
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1 	in twice. 

2 	 THE COURT: 	Tn Clarlc County? 

MR. ' RERNAMIR7: 	Yen. 

• 4 	 THE COURT: Would that in Any way 

5 	influence your vordirt In thILA case for or AgaInnt.  

6 	vithor v1.10e7 

7 	 MR. HERNAN0R7: 	Not really. 

a 	 THE COURT: 	F) Id you report It to the 

9 	authorities'. to the po1ine7 

. 	10 	 M. RERNANnFr.! 	Yen, we air]. 

11 	 •HR COURT: 	WaA anyone arrested? 

17 	 MR. HERNAN0E7: 	No. 

THE COURT: Wprn you matisfied with the 

14 	way the police handled your nanne 

15 	 MR. HERNANORZ: 	Von, T WAA. 

16 	 THE COURT: Now, t believe somebody else 

17 	down there. 

IS 	 Mr. Wneks7 

19 	 MR. WEEKS: 	Y. 
% 

20 	 THE COURT: You were the victim, M. 

21 	WookA? 

77 	 MR. WEEKS: 	Of a robbery. • 

2n 

 

THE COURT: A robbery? 

74 	 MR. WEEKS: 	Yes. 

2fi 	 THE COURT. 	Now toll MO what happened, 
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1 	Mr. Woeks7 

MR. WEEKS: Somebody broke into my garage 

and .4tole a couple motorcycloe4. 

4 	 THE COURT: 	Sete., that would he burglary. 

6 	A burglary is breaking in and stealing r4omething. 	A 

6 	rnhbory in raking nOMFIthing by form .,  nr vinlenco. 

7 	So that wonld have henn A buralVAry. Wan it in Clark 

County? 

9 	 MR. WEER'S: 	140 1  it wan in Phoonix. 

10 	 THE COURT: nio yon report it to the 

11 	authorities thprn? 

12 	 MR. WEEKS: 	VPA. 

la 	 THE COURT: Wan anyone arrested? 

14 	 MR. WRR1:S: 

15 	 THF COURT: 	Would that F!.sclar!rlennft in ..Any 

16 	way influenc: 	your veIrdlot for or againNt e1thor 

17 	o10• in thin noino7 

111 	 MR. WEEKS: 	T really don't know. 

19 	 THE COURT: 	n6 you think ir might? 

20 	 . MR. wr.P.KS: 	It could. 

27 	 THP COURT: 	7'm going ro excuee you. 	So 

h.grk to rhp jury comminsioner, Mr. Weeks. 	Report 

down there nn thp First floor. 

94 	 Will you call another name, pleaste? 

THR nr.Evx• 	Onnnin William Tirey. 

21 
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• 
1 	 TIRNNTS WTT.i,TAM TTR77, 

havinu heetin first duly kAwnrn to tell the truth, the 

3 	whole truth and nnthing hot the truth, testified and 

A 	 r4F. follows: 

THR C.OURT: 	Mr. Tiroy nr T1rey7 

5 	 MR. TTREY: 	Tirey. 

7 	 THR COURT: 'Mr. Tirey, you heard thn 

clumr:tionn T havo ankad no far. 	no you know nf any 

9 	reason why you enuld not he a fair and Imprirtia1 

10 	ji)ror? 

11 	 MR. TTR.RY: 	Nn. 

12 	 TUN COURT: 	no you know anyone Follatod in 

13 	thr. jury hox7 

14 	 MR. T7REY: 	No. 

15 	 THE COURT: 	On vein knnw Mr. Moraor4. the 

16 	4-IofotIdant7 

17 	 MR. TTRFV: 	No. 

1R 	 THE COURT: no yon know oithPr nf the 

19 	attorneyn involvnd in -the trial? 

70 	 MR. TTREY: 	WO. 

21 	 THE COURT: no ynn know anyone that works 

72 	fnr Rox Hell, the OIntric:t Attnrney of (114r1T 

23 	Connty;' 

24 	 MR. TTRRY- 	N. 

25 	 TMF COURT: 	Will yon fnllow ths Cotirtin 

22 

PATSY K. SMTTH, OFPTCTAr, nnupT REPORTER 

541 



• 
	

1 	TnntrurtinnA on the law? 

	

7 	 MR. TTREY! 	Uh•huh. 

	

3 	 THR COURT: Ts that yen? 

	

A 	 MR. TTREY! Yen. 

	

5 	 . THE COURT: Helve you over homn the pii t

8 	nf A ori•el 

	

7 	 MR. TTREY! 	Yes. 

	

8 	 THE COURT: What wAn the Primp? 

	

0 	 MR. TTRRY: Rorglary. 

	

10 	 THE COURT: 	In Clark County? 

	

11 	 MR- TTRFV! 	Yon. 

	

17 	 THE COURT: How recently wnn it? 

	

13 	 MR. TIRRY: Three yearn ago. 

	

1A 	 THE COURT! Wan anyone nrrontod? 

	

15 	 MR. TTREY! 	No. 

	

18 	 THE COURT! Was it to yoor home or? 

	

17 	 MR. TTRSY! 	VPF:. 

	

15 	 THR COURT! Would that egperionce 

	

19 	influmore your verMict in thin cane? 

	

20 	 MR. TTRRY: 	No. 

	

71 	 THE COURT: 	Anynne Plso in tile firnt row 

	

92 	that has been the victim of a crime? 

	

73 	 In the neconi3 row, Mr. ilavin? 

	

24 	 MR. OAVTS: 	Yon, 

	

75 	 THS COURT. Were you the victim7 

7.3 
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MR, OAVTS: 	Yes. 

THE COURT: What wan the crime? 

MR. OAVIS: Ono week, somebody brokrA in 

	

4 	the window three timos. 

	

5 	 THE COURT: Arnko 4ntn what? 

	

6 	 MR. OAVIS: The window, hrnkp in iho 

	

7 	‘,/ Toci ow . 

	

S 	 THE COURT! 	Oh, I sr'e to your horno? 

MR. OMITS: 	Yen, sir. 

	

10 	 THE COURT: nid thHy get in tho home? 

11 	 MR. OAVTS: 	No. 

	

12 	 THE COURT: 	Tonide? 

	

In 	 MR. .OPOiTS: 

	

14 	 THE COURT: 	Nnw lnng non (lid thin 

	

15 	hvIppon7 

15 	 MR. DAVTS: 	Three years. 

	

17 	 THE COURT: 	Wan it in Clnrk Cnnnty? 

	

18 	 MR. DAVI- 5: 	Yem. 

	

19 	 THR COURT 	anyone, arrested? 

	

70 	 MR, DAV7S: Yem. 

21 	 THE COURT: 	nid that matter go to a 

22 	trial, On yon know? 	. 

	

'A 	 MR, nAvvs! 

THR COURT: 	Were ynn F;atiNfted with the 

	

,7fi 	 tho pnlino hAndled ynur easeT. 
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1 	 MR. OAU7S: Ykn. 

	

7 	 THE COURT! Wnold that expl, rioncp 

	

3 	influence ynur vordlot in thin ran.e for nr , nuninrit 

	

4 	pirhpr side? 

	

5 	 MR. DAVIS! 	Yon. 	• 

	

F. 	 THE couRT! 	How would it inflneni:e you? 

	

7 	Let mo roRtato my rinention. 

	

8 	 Would ynu he affeoted in this rase by 

	

9 	what happened to ynu, wou3d that raunp you to bp 

	

10 	1nClunurod in how you would arrive at a Vordirt? 

11 	 MR. OAVTS: 	Oh, no, no. 	Tt wnuldn't 

	

12 	:o. rpt7r me at a/1. 

	

13 	 THR COURT! That would not ion uenoo your 

	

14 	vordiot? 

	

15 	 MR. DAVIS: 	No. 

	

15 	 THE COURT: ,Anynno elne in the nernnd 

	

17 	row7 Mr. ErnpRt, iR it Pron nr Ernest? 

	

18 	 MR. ERNEST: 	ErnPnt. 	T had an attomptPd 

	

19 	burglary about rivo years auo. 

	

fl 	 THE cnaRT! 	To Clarl: County')  

	

71 	 MR. ERNRST: 	in Clari: County. 	My dog 

	

22 	ohat;pd a burglar away and he droppod Iii n horglar 

	

23 	tooin no 7 didn't rmport it. 

	

24 	 TER cniIRT! 	Would that inflUenro you in 

	

75 	thin r:aseT 

15 
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MR. ERNEST: 	No. 

7 	 THE COURT: 	And, Mr. Tlvis, you raised 

3 	y(Inv hand? 

4 	 MR. OAVT.S1 	Yen, nir. 

A 	 THE COURT: Were you the victim? 

6 	 MR. 11AVTS, 	T wan. 

7 	 THE COURT: What was the orime? 

MF. TWITS: 	Rreaking in thP ,/utomobilo 

5 	and theft ofn rndin From thorn. 

10 	 THE COURT: 	Wiil. that in Clark County? 

11 	 MR. DAVTS: 	No, it wan not, 

19 	 THE COURT: How long ngo wns itT 

15 	 MR. DAVTS: Oh, ten yearn ago. 

14 	 THE COURT: WhPrP wan it? 

lh 	 MR. TIAVTS: 	Thnt was in 'New Jornny, n1r. 

1fi 	 THE COURT: Wan anyone arrested? 

17 	 MR. DAWES: 	Mn,, sir. 

IR 	 THE COURT! 	WrinJd thrit in ;Iny way 

in 	inflneNnce your %/Pi-diet in thin cAni.7 

20 	 MR. DAVTS: 	Ni. 

THR COURT! 	Anynne else in flip spoond 

22 	row'' 

25 	 Hay.- noy of you Pvt.r hoPn polIne 0ffic:Pr$4 

74 	or i ■ nuagod In laW onforcemept rPlatod riCtiVity7 

25 	 Mr. flat/5m, wPrO you .tdri 

26 
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1 	 MR. flAVTS 	I wan a military police 

offh:er for ahnot ten yc:ars oP 4 40-ye.ap 

	

3 	 THE COURT: Tin yoarn of how lon91 

	

4 	 MR. DAVIS: 	Of about 40 military. 

THE COURT: 	Police officmrs will bo 

	

6 	tc-ltifyinu in thin cilne, Mr. 0avis 1  and thP jory 

	

7 	will have to joOve the r:redibility and the weioht to 

ho Oven to poline offiner'n testimony, like you'll 

	

9 	have to judge evoryone who testifieFt in to their 

	

10 	crodihillty and art to the weight to he givon to 

	

11 	thnir testimony. 

	

17 	 Mr. finvis, do yon think' a poline 

	

13 	offirerls testimony is: more heliovahle or :11SS 

	

14 	h“liovPtille either way just becanen hm's a voile'. 

	

in 	offinor and for that reasoo 

	

15 	 MR. nAwrs: 	ND, Air. 

	

7 	 THE COURTt 	Anyono else that ham tt•VrIr 

	

IR 	hoc-n enuaged in 1iw enforc:ement related wor147 

	

14 	 Mr. Erniust7 

	

20 	 MR. EJrJRsT 	I 141,4,-; a F.4.:1;•ity uoard At 

	

Pi 	the flirt-mg flirtlg. 

	

nn 	 THE cOURT! How long did you work thmrel7 

	

73 	 MR. ERNEST: 	About one year. 

	

74 	 THF COURT: 	r1r1r MP aol: yori rhe siIme 

	

2R 	quention. 	no you think A polio!, nfriner'q testimony 

27 
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IF: more holievabie than anyonP Plso i c; hoc:aline he'rs ii 

7 

3 	 MR. ERNRST• 	I Jo, Rir. 

4 	 TRP COURT: 	nee. if ;-4 polioo offire'r would 

5 	testify from thP tItand Fend hin t.-istimnny conflicted 

6 	wtrh all the other witnoes' testimony And all thi 

7 	other evidence, you would disregard all thr.ir 

tristimony and believe him7 

M. ERNRST! 	11Pvendg upon tho situation, 

10 	but 7 heliove a police nfficor is trained in thAt 

1 1 	iiod LH would lou more- believable-I- 

I:. 	 TRF COURT: 	Woil, perhapn the nhnico 

in 	worth.: nn my part you uay more bellevahle. 	Do you 

14 	thin 	 orn be1ieuablet! because hols been trained 

15 	to ho an observer? 

IF 	 MR. FRNRST7 	Rtit 	yes, :41r. 

37 	 THF COURT: 	If hin tor;timony conflicted 

IS 

	

	with 411 the nthor tetimony in the case, bow would . 

ynn judge his tostimnoy thn? 

20 	 MR. FRWEST: 	T would have to Lin with the 

21 	poliCe officer's. 

27 	 THP COURT: Fven thnnoh a police officer 

2:? 	o;t4 id the no1or wae; blAnk and 20 nthor people came in 

74 	and mayhp even some pollop offlcors themselvs And 

76 	r4Aill it was whitP, now how would you roRolvo that? 

2R 
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I 	 MR. FRNST 	r,ik 	Isnid, 11- dependF: on 

	

2 	thn 	11- untinn. 

THE nnuRT! Wp11, what wo are tryinu to 

	

4 	avoid In to havp somebody in tho jury box th:At nay*;, 

	

5 	wei1, ho'n a po1ire offAoer and I rn gninu to holiove 

everything he says and t aon't carp what the other 

	

7 	Pllif3$'ht7P in. 	TR rh,..,r rbe aPritoAti ygm,  woula have7 

MR. RENRST! 	N41, r4ir. 

, TRR COURT: 	Wrinid your attitudn hf- -- 

	

70 	w011, t;triket thirft. 

	

11 	 wriuld y U „Indy.- a polIce offIce!vin 

	

12 	10:Atimouy t1i0 way you judge anybody ellne'n toqtimony 

	

13 	by nhnprving hoW hi Rnye; it, what ?IP: says'? 

	

14 	 MR. F.RNZST: 	Vow., Air. 

	

15 	 THE COURT: 	Comparing it with other 

	

IA 	.ovidr.sco that you do he7Ipve7 

	

37 	 MR. ERNEST: 	Yon, 144r. 

	

1A 	 THP cnutiT! 	Would you reject a Driliito 

	

19 	officloris testimony ir yno fi,,ifa to yourneif, we/7, 

	

20 	this in contrary to all the other evidose that T 

	

21 	ho11ove7 

MR. ERNESTt 	WIP, well, 

23 	 THE COURT! 	Soo, what wotre trylnu to 

24 	avoid is ro have people in the jury hox that says, 

25 	 bo's a poliov. nfriqer sisd r will astomatieally 
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1 	accnpt hi n trntlmnny rn miitter what it is nr tho 

!-Iide of the coin, he'n a police officer and 

• Tern not aAing to believe anything thnt he nnys. 	Now 

	

4 	WP don'i want people that' way. 	We want ponp1e that 

	

5 	wmild be nh7e to judue the ist - Imony of each 

• witnewN, how they say lt, their recollection of how 

	

7 	thi! incidny hAippeaed un,7 then mhke a aot:Jinn 4A It1 

	

A 	whi..ther or nnt ;tit; 1itl ieV,Ip1fl cur nnt holievahle. 

• Could yon do that? 

	

10 	 MR. DAVIS. 	YPN, sir. 

	

11 	 THE COHRT: 	Anyone ei'r4;e thntef4 ever hmen 

	

12 	f:.rujAuod 10 1Aw pnforr!oment 	 work

11 	 fln nny nf ynn knnw any nr tbe wItnenRkg 

	

14 	whn8ri names wnre rend by MR, Lippin? She rend frnm 

	

15 	A lint of witneRgett tIvat ghe intevlsin t t1 1 	lIn kolY 

Vessl Unow arty nf thnn pnrnonn.1 

	

17 	 Hnve any nf, 'r-i 	vnr been jurorn before? 

	

1R 	Tu-li me take that a row at a time 	In the first ruw, 

	

lq 	Mr. Cooper, you have been A juror hers/re? 

	

2r, 	 MR. COOPE.R: 	Yen, nir. 

	

!P1 	 THE COHET: 	WA1:: ft A civil or criminal 

	

22 	 if ynr can romemherI 

MR. COOPER: 	A criminal race. 

	

24 	 THE COURT: 	Wan it in Clark County? 

	

25 	 MR. COnPER! 	YRs, sir. 
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THE COURT: 	Nnw 1nnu aun waft it? 

MR. COOPER: 	Fight yeitrn. 

THE cntiRT: 	On ni  rPillmhpr what the 

	

4 	nhArue wt!; in th,:st natnW7 

	

fi 	 MR. COOPER! 	Ereaking and entering. 

	

8 	 THE COURT: 	Withont telling me what tlie 

	

7 	uf.rdic.t was, did that Jury rnaciI a verdict? 

MR. COOPER: 	Air. 

TH cnuRT! 	ntd anything happen during 

10 	 tri.11 that m iuht nnmnhow influenne ynnr vvrdici 

11 	in thin trial for nr it,vilnrAt rtithpr 

12 	 MR COOPER : 	Wn: -ir. 

	

13 	 THE COURT: Mr. Htiroando7, have yoa been 

14 	n jornr hernre? 

	

_ 1S 	 MR. HERNANDEZ! 	T was on 	tedo.ral greind 

tc j ry 

THR CnORT: 	Pptleral Oririr3 jury? 

18 	 MR. -1.1ERNANIIF77.7 	Yen. 

19 	 THE ("MORT: 	/.14-1ve• ynu ever hilnn 	trfal 

20 	jornr7 

71 	 MR. 1ERNANDE7. 	Nn. 

,7 	 THE cnuRT! 	Pptit jtirnr7 

513 	 MR_ HRRNAMI1r7.! 	Nn. 

TRE COURT! 	MiSA Punni, did you rai54v 

P5 	ymIr 

31 
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I 	 MS. PUCCT: 	YPS, T did. 

9 	 TI r COURT: Live you hoen a juror' 

hpforP7 

4 	 MS. PUCCI: 	'feu, lhrPe yours nuo. 

THR COURT: 	Tn ClArk Cnnnry7 

6 	 MS. PUCCT• 	V. 

7 	 THR COURT: 	Was it a rtimin;i1 nas,m7 

MS. PIJrr.T 	Vi , Sir. 

THR COURT: What win tho chart-Jo in thrit 

10 

11 	 MS. PUCCT: 	Murdor. 

17 	 THE COOST: 	fl  Id thAt piry rPaoh a 

13' 	verdict? 

MS. PUCCI: 	Yes. 

16 	 'THE GOURT: 	Did anythinu h. -ippon during 

TS 	tho trial that would somehow influeiwe'ynor verdict 

17 	in this trial? 

IA 	 MS. PUCCI: 	Huh-lh. 

19 	 TRR COURT: 	Anyon 	else in thrr firgl 

2n 	rnui':' 	Van. 	Mr. KAufman, have you tioen A juror? 

71 	 MR. EAUFMAN! 	VPs. 

2.? 	 THR COURT: How many times? 

73 	 MR. FAIIFMAH: 	On 	timn. 

THR CnURT: 	Wa ,a it in Clark County? 

2S 	 MR. KAOFMAN: 	Vil!r:, sir. 
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3 

A 

5 

citne - 

'MR CnURT1 	Hclw lring agn WAK IV7 

MR_ KAURMAN: About nix yoart; agn, 

TRR COURT: What waN the charge in that 

MR. KAUFMAN: 	A rape. 

6 	 THE COURT: 	Withnnt telling me wt tho 

7 	vturdint WAR, did that jury reach a Verdiet7 

A 	 MR. KAUFMAN: 	Nn, nir. 

TRF COURT: Wire they unable In sigree 

In 	upon o verdict in that eapp? 

11 	 MR. KAUFMAN: 	Ncir thut ti Me, no. 	Later 

12 	they did. 

13 	 THF COURT! 	Tell run what huppened, why 

14 	you couldn't reach a verdict? 

16 	 MR. KAUFMAN: 	Well, everybody did not 

16 	Ugre• with the verdict. 

17 	 THE COURT: 	Sn it wan what WH Call a hung 

IA 	j"r1'.1. 

Cf 	 MP. KAUFMAN! 	Rung jury, yen. 

20 	 THE COURT: Anything by veunon of that 

21 	experienCe rhar Might snmehnw influence ynnr verdict 

22 	in thin canp7 

23 	 MR. KAUFMAN! 	Nn, 

THE COURT: 	Anyone elne ih the firnt row 

25 	1hitt has been A Jnrr7 

3R 
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,„. 

Tr) the sPOOnd tow, have any of you been 

jurors before'? Mr. Frnest, hnw recently wilts it? 

3 MR, FRNRST: About the years ago, a 

4. ritild molestation case, hut -  before the jury was 

5 	seated, thP defendant neuntiared a plea bargain. 

6 	 THF COURT! Any 	by rPason of the 

	

7 	time that ynu wrro In court on that onr:aRion that 

yoo would he Influenced An this cann? 

M. RRNRsT! 	No- 

	

10 	 THF COURT: Mr. Davis, have you been a 

	

11 	-juror? 

	

IP 	 mil. DAVIS: 	Mot In the civilian 

	

13 	community. 	T t3erved nn military courts both an 

	

14 	triol counsel, defense counsel, and member or the 

	

15 	court oed A Kommakly court officer. 

	

16 	 THR COURT! 	Now, Tim sure you understand, 

	

17 	Mr. 11v1f4, that the law ns it applipo in this etAS6P 

	

16 	might he different than the cOrle of military 

	

19 	jAst1c.1.7 

	

20 	 MR. nAltTs 	Yes, sir. 

	

21 	 THR COURT: 	You under:4t:3nd that? 

	

72 	 MR, DAVTS: 	Yes, Air. 

	

23 	 THF. ceuRTI 	Any 	by reasoe of those 

	

24 	uilrioos times that' you did participate in t:ourt.  

	

25 	mortials that you think you miuht he influenced in 

34 
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11 

1 2 

14 

16 

1 6 

17 

24 

26 

0 	0 
1 	this nar.r? 

2 MR. RAVTS! 	Nn t at all. gir. 

THE COUR11 	Anyon-051e -that hns hoer' A 

4 	juror before? Yen.,  

• 5 	 Mr. Caudill? 

MR. CAUOUL: 	lee;4. 

7 	 . 	TiE COURT: 	How mhny tims.havt.1 ynu 111n 

piror7 

9 	 MR. cAuntrAi 	°rico. 

THE COURT: How long ago whs 

MR. CAUI,TLtt 	Fight tn ten ypnts.agn. 

THE COURT! Was it in (7.7 .ark Cminty? 

MR. CAriOTLL: 	Yos. 

THE COURT: 	Wan It 	strimilrinl cane? 

MR..CATUOTLL: y. 

THE COURT: Whht wan the (:harge in that 

MF. CAUOTLL: 	A mnn was i.r:nuAod ur 

I .-41I I nu .some j v n i I f• . 

7n rFrf =MT: Of whAt7 

/1 	 MR. cAnnTnr.! 	Of flashing himself node to 

22 	to Juut!ni1en. 

THE COURT: 	nJel that jury ri,thch a 

18 

19 

uordint7 

MR. CAOTITT.T.: 	VP'S. 
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• 
THF CnORT: nid anything happen dorinu 

7 	that trie7 that might influence you glow in thla 

triHT1' 

MR. CAUnTLL: 	Kn. 

THR COURT: 	Ravo T ovor7nokt-4 :TrlyonR7 

Have any of ynn over heen 	privry to dny 

7 	civil or criminal littuattnn, ynfl snod or wore suefd, 

vlhintiff or defendant? 	Tn the first row? 

Tn tho nonond row, Mr. ilw.fir;? 

10 	 MR. nAVTS: 	Tn Tegas, T was a businessman 

11 

	

	MNil nano of an individnnl returned to mo nome 

material which T had nold to him, hn had broken vart 

IS 	of it, I fallf!d tn chock it cnder the law of cave;.at 

14 	impnvt, hi sned me because T canceled the cht.cli, 

15 	MOr&t it back. 	We wont to tho court. 	T know T was 

15 	uoinu to lose. 	We did lose and I hnd to ulvn him 

17 	11;ick hin mnnev. 

1R, 	 TRR cOURTI 	Would that Ffxpopiprinp in any 

lq 	way influence ynu here? 

7n 	 MR. PAUTS• 	Nn, sir. 

21 	 THR COURT: 	nid it loave you with A bad 

hteling ahnlif the judinia1 nystom? 

73 	 MR. pitliTS! 	No, sir; not at all 

74 	 TRP COURT: Anybody i 3 	brAPh 

25 	plaintiff or defendant in any clvil or crtmtna) 

I. 36 
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1 	proceeding'? 

HAVP any nit  you ovnr had h porf;onal 

2 	interest in tho notnnme of a criminAl cano7 Nnw 

4 	emphaplize persnnat Interest to dintinguinh that' from 

A 	a cane that ynn aro interestod in b .ei:nuso it was 

6 	oewgworthy, a cane that you might have. bt-te.n jr 

7 	followinu in tho newspaper, but you Oidn't know 

8 	anyone Invnlved. Have any of you over ha0 a 

persnnaI intornst in rho oote!omt. of Any criminal 

10 	cal:;e7 Maybe you knpw tho defendant, maybe you knew 

11 	the. •attorneys involvad i  maybri yno kvinw a witnvs:;, 

12 	whatever you had a personal intorotlt? 

12 	 Tt's A prior:1111e. of 1aug I 	thp 

14 	 laclie.s and 9entlomen, and it aj t t 	Vs 

15 	.every orimina1 r!ase in every jurinOle:tion, a 

IS 	dofend;rint in a clriminal oase in prenume,1 .  to he 

17 	innor.r.nt. 	DO any of you havo any problom am-:e.pting 

1R 	the prRFinmption of Innononoo prinriv1v. that applieA 

iq 	in reimito0 ca.Aor/7 

20 	 Tt'n a1r4n a prinr11114-. or law In eve.ry 

71 	crlminal ONfiP in tho VnitOd StateF; that tho bord•n 

72 	upe.n the vrnme.nurie+e. 	Tn thim cae.4;! that. w“u1d ne 

23 	thr State. of Nrycla to provr the OororolJtot goi1ty 

24 	tiny/ow; a rpannnahle doubt. 	T will iriror tp11 you ne 

int4Ip“..:t y4-11) .F“x tn what 5m meant by a roa:4onable 
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14 

lh 

16 

17 

15 

lq 

21 

• e, 

25 

7 4. 

• • 
ilnuh I . 

My que-Rtinn how in, 00 any of you hsve 

"ny Drnhlv!mt.4  sliroopting thst prirwtple, that thp 

4 	hurfloo Im opon 	StAtip tn prOVe 	0P1r1.110mht 

5 	polity bnyond a reasouabls duubt7 

1h-r1? Any rr•Anon that tiomi-IF1 to yonr 

7 	minds, ladies and uentlomen, 	yoq nit here 1, -10..-Iy 

A 

	

	And you fRel theIt fnr i.ClIfli reanon yo q nnuld not ho 

impartik1 ;4nd do poqtire to Ionth tho 

in 	dofondant in thig coign hnd to thn SV;Atn of NnvAdo? 

11 	 Mr. Coupor, loT mo r-strtk you sumo 

12 	roustIonF':. 	How )nno hAve yo'n lived In Clark 

1A 	Cuonty? 

MR. COOPP.R: 	Almost IR yars. 

THE COURT: Aro yoo employnd? 

MR. COOPER: 	Yon. 

THE COURT: WhRr1;s do you work? 

MR. COOPER: 	At the Lan Vogso Conyt-:ntlou 

on 5150 Parailise Roaa. 

THE COURT: 	What aro your cinUiPR Ihrre? 

MR. COOPER: 	I work in korvines. 

THE COURT: 	Arr you mat, ried? 

MR. COOPER: 	No. 

THE COURT: 	'I'm sorry? 

MR. COOPER: 	Nu. 
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1 	 THE COURT: 	H.;$VP you ever been married? 

	

2 	 MR. COOPER: 	No, nir. 

	

a 	 THE COURT! Did you serve in the armed 

	

4 	fore:Ps7 

	

5 	 MR. COOPER: 	Yrls, sir. 

	

A 	 THE COURT: What branch./ 

	

7 	 MR. COOPER: Navy. 

	

A 	 THR nnuHT! How lonu did you sterve? 

MR. COOPER: 	Fruit% yParR. 

	

10 	 THE COURT! 	What were y'our duties in the 

	

11 	navy? 

	

12 	 MR. COOPER: 	AvixJtion electrician. 

	

1R 	 THn COURT: 	What in tho extent of your 

	

14 	education? 

	

IN 	 MR. COOPER: 	Twelve yearIN• 

	

IR 	 THE COURT: Mr. Hornando7:, how long have 

	

17 	you lived in Clark County? 

	

IR 	 MR. KERNANORZ- 	Eighteen ynars, 

	

151 	 THE cormr• Where do ynu wnrk? 

	

20 	 MR. HRRNANn: 	BAily Grand. 

	

71 	 THE COURT: 	Sally? 

	

22 	 MR. HERNANOE7.: 	Rally. 

	

73 	 THR matIHT! 	whkt do you do theve'' 

	

24 	 MR. HERNANOE7.: 	Purnituro urittlsrer. 

THE coORT, 	W11:it 	yrinr t-:cloot.incC? 
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MR. HERNANTIE71 	Sixth urado. 

THE COURT: Are you mitrrled? 

MR. HERNANDE7.• 	Yes. 

THE nntrRT• 	T?: your wire employed? 

M. HERNANDEZ: 	Yes, she 	i. 

6 	 THE COURT! Whore does she work? 

MR. HERNANDEZ: 	LidR Veuks 

TER CnURT: no yon hsve nhildrcln? 

M. HERNANDEZ! 	Yet4. 

THE COURT: How m,ohy? 

11 	 MR. NPR mAxppin: 	P vo 

12 	 THR COURT: 	How mpiny nf th& rivo chilarttn 

IR 	live. in ClArk COonty7 

14 	 MR. HERNANAE7: 	None !  . 

15 	 THE COURT! Where an the chi)dren live? 

1S 	 MR. NERNANDR7.! 	Phoeniu, Ari:tona, 

17 	Indlsnapolls, 

1R 	 THE COURT: 	Did you serve in the armed 

11 	force:i? 

PD 	 MR. RFRNAN1117.7! 	Yes, I did. 

71 	 THE COURT: 	Wh..st hrannk? 

22 	 MR. HERNANDEZ: 	Army Air Corps. 

92 	 THE CnciRT! 	How lonu iii ti you serve'? 

P4 	 MR. fiRRIVANnR.7: 	PJFteen months. 

75 
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1 	livpd In onr community? 	
• 

	

2 	 MS. PUCCT 	Th r t y- fon r' yearn. 

THR COURT 	Are yon employed cI h]i. Ito- 

	

4 	homo? 

MS. PUCCT! 	Well, just-  part-lime. 

	

6 	 TRF COURT! 	What do you do part-time;. ? 

	

7 	 MS. PUCCI: 	T'm an MOPOhit% intltri3n1- 0r. 

THE COURT 	Are you married? 

MS, Pi1CCT! 	Yen. 

	

1 n 	 THE COORT: Whnrn In your hur.band 

	

11 	employed? 

	

12 	 •MS. PUCCI: 	Ne'n m frne lance moninian. 

	

13 	That mnans when 640Mnrindy oalll him op Nnd noeds a 

	

14 	mnsie;lan fn' a r:ertain thin9, then hp 0(W2. 

THE COURT: Do you havn ctLildron7 

	

1E 	 MS. Punt: T 	Thr•t-1. 

	

1? 	 THE COURT: 	Do they live in Clark 

	

18 	Cnunry7 

MS, PHCCT. 

70 

 

THE COURT: 	Aro,: they adultn? 

	

21 	 MS, POCCT: 	Y. 

	

22 	 TM? COURT! What typp of rovloymnni do 

	

73 	th, ,.hilstror‘ 

	

74 	 MS. PitCc -r! 	The plungvnt.  •ne 	emv1411/1-d 

	

PA 	feur Cnsimn World. 	Sho? ,1 a 	orotary. 	 tWO 

41 
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1,.. 

1 	are juut.  married. 

TRE GO (1 	What is ynur educationt 

a 	 MS. PUCCT: 	T- had one year or (:olln)e. 

A 	 TH12. cntIRT! 	nid yom :4erve in the armed 

5 	forces? 

MS. PUCCI! 	No, mil", T didn't. 

7 

	

	 THF COURT; Mr. Kaufman, how lona have 

you lived in Clnrk County? 

M. KAtIRMAN: 	About 1 44 4'i, r4r!.1. 

TAF - COUAT 	Are you employed? 

11 	 MR. KAUFMAN: 	Vd4g, nir. 

12 	 THE COURT; Where do you work? 

13 	 MR. KAUFMAN: 	Reynnlas'Rleotril 

14 	Knuineerino Compisny_ 

15 	 TAS COURT: whAt ao you ao therv7 

16 	 . MR. KAUFMAN! 	T'W . h nenior hrnefit 

17 	 • 

1S 	 TAR COURT! 	Wh.-st is your educ:etion? 

11 	 MR. KAUITMAN! 	Four Tears f:nlleue. 

TKR COOT: 	fli, you hw.i. n J-$ Ii) rPP7 

71 	 MA. KAUFmAN! 	714 •  

nA 
f 	 TAR COURT! 	Tn what field? 

MR. KAURMAN: 	SosinemA., 

?4, 	 THF. COURT! 	Are you married? 

75 	 MR. KAUFMAN: 	Yen, n1r. 
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1 	 THE COIIRT1 	Ti your wire employod? 

MR. I:AUFMAN! 	Yes. 

1 	 TUE COURT! Where linep. she work? 

4 	 MR. KAUFMAN! 	Sho works a1 the welfhre 

depririment. 

THR COURT! nn you have Oil1dren7 

7 	 MR. KAUFMAN! 	YPS. 

a 	 THE CntIRT: 	no they live in Clark 

County? 

In 	 MR. KAUFMAN! 	7•s. 

11 	 THE COURT! What type of employment do 

12 	the 1:hlIdren have? 

13 	 MR. KAUFMAN• 	IhO's not; 	Shol!; only 13 

14 	yoars old. 

15 	 THE CntiRT: 	T nee. 	T clonit know if T 

16 	anked you thin (U not, did you riervn in the .armed 

17 	fort:v.7;7 

IR 	 .MR. KAUFMAN: 	Yeo, oir. 

19 	 THE COURT: What hranch? 

20 	 MR. XAI1EMAN! 	Army. 

21 	 THE COURT! 	How long did you !4erVe7 

22 	 MR. KAUFMAN: 	About three yr.,!ars. 

92 	 THE. COURT! 	WhAt wero your dutieN in tho 

24 	oervine? 

25 	 MR. KAUFMAN: 	Pnrt-Innnie-1 
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MS.linFr.T.F.R! 

THE (OURT: 

TWA yOarn. 

WhPrP.dia ynn Hue before 4 

lh 

lf; 

1 7 

iR 

1c1 

23 

24 

1 	 THE COURT: 	Ms. Hotiller, bow lonu bkve 

you 11vmd in Cleirk county? 

rhNt. ? 

MS. EnELLER! 	Casper, Wynmint). 

7 	 THE CrIURT: 	How long 	d you livr.r thorFT7 

Fl 	 MS. P0EL1SR. 	Thirry-obv! ymavs. 

THE cnuRT: 	Wmre you omvloyt-a in rilfalipv7 

10 	 MS. ROKLLER? 	Yes. 

11 THF CAIIRT! 	 type . cif'emr )0 Ymont 7  

12 	 MS. RflELLER! 	With hanks. 

13 	 THR crumr! Wirnrfl are you pve:ipntly 

14 	emplrlyt1;17 

MS. SOELLER: 	T i m just 9ning rn SI:krt 

rw Joh lomorroW at WRyorliarlusE!r Mortgage. 

THE CflURT: 	Are yon marrictd? 

MS. ROELLER: 	VCM. 

THE r1OURT! 	CoMmrn is your hn.shand 

20 	1 -.14p10y0417 

MS. Fir-1E51.FR• 	VC, x1. 

TmR fniuRT! Wher 	in bm r.mploypa? 

MS. ROEF.LEP: 	Workm1 for survoyors Tnu. 

THE COUNT: 	Flo you haV0 oh11dron7 

MS. ROELLER, 	Two. . 
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1 	 THE couHT! How nld are rhoy? 

	

2 	 MS. ROELLER! 	Sixteen and twenty-nnn. 

THE tIOUTIT: 	Ts the 21 year old living 

	

4 	here in Clark County? 

MS. HOELLERt 	Nn. 

	

6 	 COIIRT: 	Whore is 1h..21' nhild? 

	

7 	 MS. ROELLER! 	SAlt Lake. 

THE COURT! 	TA the ohild employed? 

	

9 	 MS. ROFf.f,ERI 	No, she is going to 

	

70 	snhnol. 

	

11 	 . THE cm1RT! 	Tines the 16 ynAr old live 

	

17 	with yon and your husheTind? 

	

13 	 MS. ROELLER! 	1.1h-bnh. 

	

14 	 THE GflURT:. Tn thrit yes? 

	

15 	 MS. RORTJ,ERT 	Yes. 

	

16 	 THE COURT: 	T neod an.  audible answer. 

	

17 	 MS. RORT.LER• 	Okay.. 

	

1R 	 THE COURT! 	And T say it tioculw it looks 

	

1q 	in the r000rd, If it wire tranmnrihod, that T hive 

	

'PM 	.4nktud the question, hot it hasn't 'been answered oven 

	

21 	thnugh T knnw hy a Dna cf a head or shAkt1 of the 

	

77 	head what the answor Is, but, for the renord, it 

	

2R 	look:4 like itIs unanswered. 

	

94 	 nid you sivc 	In t1ic 	crinr•d force.'? 

	

25 	 MS. HOELLEE: 	No, T did nnt. 
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1 	 THR COuRTf Mr. Tiroy, bow lou u  have you 

limPA in Clark County? 

MR. TTREV! 	Twenty yearn. 

4 	 THF COURT! Are you employed? 

5 	 MR. TTRFV: 

6 	 THE COURT! Where Au yo. work? 

7 	 M. TTREY: 	f.as Vegas Transit System. 

8 	 Txr cnoRT! What do you AO thertu? 

9 	 MR. TTRElt 	MeohaniO., 

10 	 THE COURT! 	What is ynur eduo.Tition? 

11 	 MR, Tr RE'' 	Tweleth g rade. 

12 	 THE COURT: D/A you serve in the ArAea 

in 	forc..esT 

14 	 MR. TTREV! 	No. 

35 	 THE CollRT• 	Are you married? 

16 	 MR. TTREY: 	No. 

17 	 THE COURT: Have you ever been married? 

18 	 MR. TIRRY: 	No. 	' 

14 	 THF cniTRT: 	M. Ernnst, how lonu h.ivP you 

70I vii in Clark (Mont y ? 

21 	 MR. fiRNfiST: 	 yeaeR. 

THE COURT: Ahe yoil employed? 

73 	 MR. ERNEST: 	Yes, sir. 

24 	 THE r:nuRT! Where do ynq work? 

26 

 

M. PRNRST: Costello Revera u e. 
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1 	 THR COURT! 	What. do you do thr•r•? 

	

7 	 MR. ERNEST! 	Oriver. 

	

3 	 THR COURT: What, Is your education? 

	

4 	 MR. PRNFST! Twelve years. 

THP COURT: AVP you married? 

	

6 	 MR. ERNEST: 	YPS. 

	

7 	 THP COURT: TR your wire emp1oykd7 

	

a 	 MR. ERNEST! 	Wu, sir. 

THE COURT: no ynu have children? 

	

10 	 MR. 	RNRST! 	Three. 

	

11 	 THE COURT: 	Do they 'Flue in Clark 

	

12 	roonly? 

	

13 	 MR. ERNE.ST! 	WIA, fir. 

	

1 4 	 THE COURT! Wbat typp nf employment do 

	

IA 	t11y 1.1.=2v1.1, 7 

	

lg 	 MR. FRNRST: 	One in a craps dealer, ono 

	

17 	is an en‘-:row officer, and one Is hoo,4ewire. 

	

lg 	 THE COURT: 	nid you spry/. In the armed 

feirct.1;z7 

MR. RRNEST! 	YPR, SIP. 

	

71 	 THR nouRT: 	What branc:1-17 

	

79 	 MR. ERNEST: 	Air force. 

	

23 	 THR COURT: 	Row lonu did you Ilerve? 

	

24 	 MR. ERNEST: 	Six years. 

	

9h 	 THE COURT! 	What WP Or? your dilties in 

47 
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I 	genern,17 

MR. ERNEST: 	Tntelligenne techninian. 

THE COURT: 	Arid, Mr. Weivis, how loou have 

4 	Irvin livetl In Clark Coanty7 

MR. DAVIS; 	71 will be foi3r yearn thp 

6 	77th t.hiR rrnhh, Air. 

7 	 THE CMIRT: Where did you live prier tn 

• that? 

P MR. nAYIS: 	in New Jersey, ell, . 

10 	 THE COURT: 	lo4ro yna empinyea in WRW 

11 	Jersey? 

17 	 MR. nAVTS: 	Vns, sir, 

13 	 THE (OIRT 	 tpF nr emplayment? 

14 	 MR. DAVIS: 	My laf empinyment, 1" was PID 

15 	asmor- iato ptnfessor at the UniVersity for medioal 

15 	dentiRtt, y in New JtIvRoy. 

17 . 	 THE COURT: Where are yo. pre!siently 

1R 	employed? 

151 	 MP. nAVTR: 	Ttm nnt employed. 	T 

20 	prafenAinnally. 	Th.-tt's where T Rpend my time. 

71 	 THR COURT: What le your education? 

27 	 MR. niWrE! 	Twenty year., Rir. 

73 	 THE COURT: nn yon bola deureee7 

74 	 MR, flVS 	T bald a drinior,tte deuree 

2n 	aent;stvy n.m.n. 

AR 
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• 	• 
THR CDURT: 	And 17011 vrantiv:1!(1 Jo New 

2 	Jersey? 

A 	 MR. nAvls! 	I prantined in New Jersey, 

4 	yos, sir,.and the' military. 

5TI4F. nouRT• 	Rnw lnnu ri Idyou serue in the  - 

6 	military? 

7 	 MR. DAVIS: 	Thirty-three yearn fur 

.rfilirriment; n41,-ir1y forty-two years. 

THE COURT: 	What is rhp hiuhpst ei41114 nr 

IO 	rating ynn Finhieved? 

11 	 MR. DAVIS: 	Cninnel, sir. 

12 	 THR COURT: 	Aro you marrie07 

lA 	 MR. DAVIS: 	T am, Air. 

14 	 THR COURT! 	Ts ynur wife employed? 

15 	 MR. DAVIS: 	She dnen the f:AMO thing T 

1A 	do. 	Sho 

17 	 THR COURT: 	nn ynn have nhildrpn living 

IA 	in thin nnmmun1ty7 

1R 	 MR. DAVIS: 	Nn, sir_ 

PO 	 TRR COURT: 	Mr. Pp.Ago, how long h&-vi- you 

21 	1 i vd in Cliirk County? 

,2 	 MR. RRA6D: 	Twenty-feur years. 

73 	 THF COUVT: Where are yen •mployvtd? 

24 	 MR, RRASD: 	WiCh Las Vogatl Valley Wktor 

25 
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11 

12 

• 

TAR CIIHRT 	 do you do there? 

7 	 MR. RRAGO: 	T i m a nivil -onoineor. 

THE COURT: 	What IR ynnr pd”rzarfril)? 

4 	 MR. REAGO: 	T hAvei hanhp*lor's Aegrilse in 

onaineeriog. 

6 	 THE COURT: Where15 In/col. renoive your 

7 	deurv7 

MR. RFASO: 	Pptsr% St- Ate. 

THE COURT: 	Are you miirr1ed7 

MR. REASO! 	N. 

THE COURT: Have yuo ever heou married, 

MR. REACM: Nn. 

13 	 THE *COURT: nid yro) nerVe io the armed 

14 	FOrcen7 

15 

16 

17 

16 

1 .9 

20 	 TPR COURT! .  And what' were your dutten7 

MR. REro 	7 wilti 	iufeugjitter,:v, 

2, 	 THE COURT! MA. P3ke, huw 1onu have yuu 

73 	lived ird Clark Count. y7 

74 	 M.S. PIKE: 	Slx and a half yearn. 

75 	 THR COURT! 	Whiplre did you live prior to 

PATSY R. SMITH, OFFICIAL COURT REPORTER 
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THE COURT: What branehT 

MR. REAGO! 	The air force. 

THE COURT: Row 1onu did Volt nerve'? 

MR. REAGO: 	About Five yoorn. 
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1 	th.11'7  

MS. PIKE: 	Long Inland, NPW York. 

THE COURT: Whorr:7 

	

A 	 MR. PINE: 	tpriog 1. 81And. 

5 	 THE COURT: Wore you omp1nyod t1ierP7 

	

6 	 MS. PIKE: 	Nn. 

7 	 THE COURT: Are you pruNeutly employed? 

MS. PIKE: 	Yf?c:, T AM. 

THE COURT: WiPri do ynu work? 

	

10 	 ms. PTEE! 	raieRArR Palacv.. 

	

11 	 THE InnuRT! whelt On you do thrp? 

	

12 	 MS. PINE! 	Tim n payrnll olork, 

	

13 	 THE COURT! 	What 15.1 your formal 

14 	education? 

MS. PTiT 	I havp bent) to on11111011 for 

rtvp yearn but I t 	ivetlint tn two rut/ yoa -rA. 

THE COURT- Whal 	you sIudyine7 

MS. PTKE- 	Markptiog. 

THE CouRT! APP you marr1pd7 

MS. PTNF: 	No. 

THE COURT: Havp you pver been married? 

MS. PINE; 	NO. 

THE COURT: Mr. 	1 1 	how long havp 

74 	you livnd In (Marl. Coonl - y7 

MR. CAUnTr.L! 	Twenty-two yoars. 

Pu 
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10 

11 

12 

13 

1 	 THE nOt1RT! 	Whrri• krf4 yoo r1npinyed7 

2 	 MR. cAunILL! .  CS.36”1:4VR 

THE OOUPT: Whnt do you tio7 

4 	 MR. nAUDTLL: 	T wnrk in /lie nnglnuring 

dopArImnnh. 

A 	 THE cnuRT! Whz-it in your Hdonation? 

• 7 	 MR. CA1OTL1'.t 	Twetive! yearri. 

A 	 TUE COURT: 	nid yn1 	rve in vhe armee] 

forretl? 

MR. CAUDIT.L: 	No, 

THE COURT 	Artu you married? 

MR. CAUDIT.T.: 	Ye. 

THR COURT: 	Ts yoor wifel lampinyod 

/4 	1})f- 

16 	 MR. rAHOtt.L1 	NO. ,  

16 	 THE COURT: 	On pm hique IrJrildren? 

17 	 MR. CALMTLL: 	Throrl boyn, 

114 	 THE COURT: 	How old ArP fhinr7 

19 	 MR. CAUTITLL: 	RIL,jht 	fivo, .t•na fivp. 

70 	mon1'hs. 

71 

PP 	ynor sv.ife7 

23 	 MR. CAUTITT.L• 	YPS, sir. 

24 	 THR COURT: 	Mr. T.eyva, how lnuu 1s,-dup yno 

as 	Tiviz.a In Clark Cnienty7 
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1 	 MR. liT r,T,MrN 	I have one theit F would 

	

2 	like Fri Ar0.:. 

	

3 	 THR COURT! 	Ilf!04. 

	

4 	 MR. HILLMAN! 	nr the entire. panel, if T 

	

A 	may, i,nd thnt rioRAtIou in w0n1A thr fAnt thAt Mr. 

	

6 	Morarla is cif .Fo difflAre-nt n4tionA1ity Vhitin Nny of you 

	

7 	11ivo uny 	r i ij upnn Any lienisfon yon wiuht mAkil 

thiA C.,stiUt7 

THR CrItIRT: 	If it Wtiiilil , would ynn t. 	'• 

	

10 	yoor V1:4nds. 

	

11 	 MR, HILLMAN! 	Think yon. 	ThAt's thti 001y 

	

12 	qui,Atttion T have, . 

	

13 	 THF COURT! MN. Lipp's, did yo4 hAvO .soy 

	

14 	qur.,;;inr% 	ynu wt%h to Agki 

	

15 	 M. 	LIPPTS 	Nn, your Honor. 

	

16 	 THE COURT: 	The! Statti mRy exort:ise l'hta 

	

17 	firF:t per(*.metory 

	

R 	 MS. LIPPTS! 	Thallk yon. 

	

1(1 	 Your Hnnnr, the. Stato woul0 ri- quent tho 

20 	Cnnvt tn thank anil plpafte-t ognase Mr. gAcirm;40. 

71 	 THR COURT: 	Mr. Kagshrlan, rw& wn4/0 

27 you fnr your attil.niliiucf... 

73 	 MR. KAURMAN: 	Th'ink vein. 

74 	 THR COURT: 	Voil ,are rrO• PO U0 110Mi., Mr. 

2.6 	ganrman. 
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THE C11EEi:1 	Thank you. 

	

9 	 THE nnuRT! 	will you call anottielr 

ploit.no? 

	

4 	 THE Cr.ER1Z7 	fliutd narland SarnIlby. 

	

5 	 nixi/Tn SARLANE AAANEAV, 

	

A 	LIV I r ,j hPen firAt duiy Rwurn rn t101 the. trtith, 

	

7 	wholt- truth And nothinu hut tif! truth. tostified kna 

	

A 	I.:ilia at: followr4: 

THE COVET! Mr. Sarn6thy, do you know or 

	

in 	any roatIon why you oould not het .74 rAir jUr0r7 

	

11 	 MR. RARNERY! ' No. 

	

19 	 THE cnuRTI 	Art you Anquainto.d with 

	

13 	 svAted In t- hrl jury hnx? 

	

11 	 MR. RARHERY; 	Nn, I'm not. 

	

15 	 THE cnoRT! 	Are you ilcqhaintrld with Mr. 

	

16 	Mor,Agn, the. 01.fondAnt7 

	

17 	 MR. BARNREV! 	No, T'm nol. 

	

IS 	 THF (OURT7 	APe- yoq anianHlotHa wit), 

	

Iq 	oilhor ra the atiorni-y!.: involved in tho ir1;417 

	

7n 	 MR. SARNERYt 	Nfl i  T I M Ritt. 

	

11.1 	 THE COURT! 	nia you }war what T 	III 

	

92 	ahoul th• fanniion nf tho 	ana tho funetiion nf 

	

73 	iho jury ?Ind thist :ft AP Crihrc wfll hp inntrrw,thqu Ih” 

	

24 	jury on thp! 

	

25 	 mg. RARNEAT: 

Ali 
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I 	 THE CritINT: 	Will ynu follow the Court'fl 

	

2 	Ioktructions on the law? 

MR. FIARNERVf 	Vss, kir,I will- 

	

4 	 THF CO0RT: Even though il might he 

dircHeeint th4“ whAt yOu Lb I ii 	riH 1VJ iro 

	

5 	 MP. RARNFAIV! 	YPR. 

	

7 	 TR7 nnURT! 8kvt- you eVer hc.en the vintim 

clf a crimtl? 

MR. RARNERV. 	 T haVe. 

	

In 	 THE CnuRT! What WAR the nrimk? 

	

11 	 MR. RARNE1;V: 	It 	 hollse prowl 

	

12 	burglary in 111S5. 

	

13 	 TWE C0URT: In Clark County? 

	

14 	 MR. AARN7RV! 	Vet's. 

	

16 	 TR7 CO0RT! Was anyone arrssts07 

	

16 	 MR. RARNERV: 	No. 

	

17 	 TR7 COURT: 	TI iii you rsporl it lo hhr 

	

19 	.4uthorities? 

	

lq 	 MR, AARNESV: 	 T 

	

20 	 THE 0OURT: Were you sktisfie0 with the 

	

21 	way they inveAtigated your 

	

27 	 MR. RARNESY! 	Yes. 

	

23 	 THE C0URT1 	Wc, id thit empe:rienno 

	

PA 	influense your ver011 im this r:nse for or against 

	

25 	nither sidn7 

56 
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1 	 MR. RARNERV: 	T don't think so. 

	

2 	 THE COURT: 	Tr, there anything b y  reason 

	

3 	nc the nature or thP charges in this case that Woold 

	

4 	mAk 	it difficult rnr you to he* Fair and Imcwirlia17 

	

5 	 MP. BARNERY: 

THE COURT: KAVC-. you ever been engaged in 

	

7 	1,1w enforuemont work? 

	

A 	 MR. AARNEAY. 	Ho, T haven't. 

THE COURT: 	fln yon have friends or 

	

10 	relative 	thot Are police offiners? 

	

11 	 MR. HARNRAY: 	T have had neighbors who 

	

17 	arr. 1 -: CCUPt-  bailiffn and :;n4Irpt siHrvinn agentr;. 

	

13 	 THR COURT: An 	hy .reason or those 

	

14 	acquaintanceships that might inrlupnce your verdiot 

	

15 	in this case? 

	

15 	 MR. AARNERY: 	No. 

	

17 	 THE COURT: 	flo you know any or ihe 

	

IA 	witrwsse.4 whose names we're rea d h y 	LippiE:47 

MR. AARNERY: 	No, 7 don't. 

	

20 	 THE COURT: How long have you lived in 

	

21 	 Counly7 

	

77 	 MR, PARNEAY: 	Forty-one y ear!:. 

THE COURT: Where hrVI yms Pmploypd7 

	

74 	 MR. HARNEAV: 	Nevada Power. 

	

25 	 TRR COURT: What do yon an there'? 

57 
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M. RARNRRY! 	Ttm vint! preftiliont 	pnwpr 

7 	1-oupply 	Nvivada Powetr. 

	

A 	 THF COORT: 	What is thot 'extont of your 

	

4 	rormal odotallOW: 

	

5 	 MR. RARNRHY: 	T hcVt 	z R.S. In morlhanical 

	

A 	ttotOopering. 

	

7 	 TH. F. COURT: 	Art' yno 

	

a 	 M. RARNRSY: 	Yen. 

	

9 	 THR COTIRT: 	TR your wife employrIltl ontshio 

	

10 	Tho hnme? 

MR. HARNERV: 	No. 

	

12 	 ISA COURT: no you hava o1iildre.o7 

	

TS 	 MR. SARNEBY! 	Yeg;. 

	

14 	 TSF rOVRT: Now many? 

	

15 	 MR. BARNV 	I hnue two. 

lA 

 

THE GnoRT• 	HoW nid.are Ihey? 

	

17 	 MR. RARNFRY: 	F1nveo arid fooriertn. 

	

18 	 TRF COURTT 	no tilt.y 11 	w i 	clvi and 

	

19 	yonr wiFo? 

	

20 	 MR. BARNRRY: 	 ihent an. 

	

91 	 TRF Cr)lFRT 	fl1 	yoo servH in ti,' Arme3 

	

22 	forn"A? 

	

23 	 MR. BARNFRYz 	Yes, I Old. 

	

24 	 THF CO011'• 	What. 1.1r.an (lh'T 

	

75 	 MR. SARNERV: 	Army. 
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THE COURT: Have yoU eVf'r had A perAnnal 15 

• 
1 	 THR COURT: How long did yOn Rerve7 

MR. 6ARMER?! .  ThVPP yoarK. 

TI4E. COURT: What wero ynnr duties thoro? 

4 	 MR. 6ARWERY: 	T wan an nffloc• 3n the 

5 	Correi of Enginenr:A. 

6 	 THE COURT: Hove you over boon a juror 

hefore7 

8 	 MR. HARNEEY: 	No. 

THE COURT: HAVf! yoll over Rued or Imen 

10 	silpd in any typo of Lirmlooding? 

11 	 MR. RANF.RV 	I hAve been involved in A 

12 	number nf oivIl rtases with iho power company, eiLhor 

13 	AN A witnn,sA or involvpd in starling Ruits, 

14 	 THE COURT: 	Anything by rn.linnn of lhat 

15 	litigation that would in Any way incluerolo you in 

15 	•hiR ra:4o? 	 • 

MR. 5ARNERY: 	No. 

7. 

17 

1 44 	inlerent in rho onionme of any nriminal (lase? 

MR. RARNERY: 	No. 

91 	 THE cnuRT! 	pia you hewir wtellt 

22 	Nlinui the burden of proof and the presumptinn nt 

IS 	innncerwn in A criminal case? 

74 	 MR. BARNEE"T': 	Yen. 

THE COURT: 	no you Ancept r1o:40 

53) 
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1 	hkvinu been first duly sworn to tell the truth, the 

	

7 	whole truth an0 nothinu hitt the truth, tostified and 

3 	said A!.-3 followm: 

	

4 	 THR nOURT: Ms. Hughes, do you know of 

kny roason why you nould not servo fairly and 

impartially? 

	

7 	 MS. HUSHES: 	V. 

THE COURT: Von 0n? 

MS, lit KS 	I'm AX months; prFagnknt. 	T 

	

In 	would dtfinI 	 I have almn he•n k vintim of A 

	

11 	moxual nrime, 

	

17 	 ?HT COURT: 	I'm goinv to exonme you. 

	

13 	Thank you and you are freil to go home. 

	

14 	 M. HOGHER: 	Thank you. 

	

IS 	 THR COORTI 	Will you oall 	 rs..f4It-4 

	

16 	p/r-ame. 

	

17 	 THE CI.F.HK! 	Clarenum Onn Morgan, Jr. 

	

1R 	 CLARROCR nnN moRnAri, JR., 

	

14 	having been first duly sworn to tell tho truth, the 

	

pn 	whole truth and nothing hut the troth, tentified and 

	

71 	said as follows: 

	

r7.1 	 THS COURT: 	Mr. Murgan, au you know of •, 

	

23 	winy reason why you could nut serve fkirly and 

impkrtially? 

	

2A 	 MR. MnRnAN: 	No, A;r. 
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• 	• 
THR cnuRT! 	no yew know Anyonci Ri.ritr-.d in 

thp jnry hoa? 

MR. MORGAN: 	Ni-,, I do nnt. 

	

4 	 THR COURT! no you know either of 1he 

	

5 	,J1Forneys involved? 

	

6 	 MR. MORGAN: 	No. 

	

7 	 THR cnoRTI 	no you know Mr. Meir,znia, the 

	

a 	defendant? 

MR. MORGAN: 	No. 

	

10 	 THR COURT: Other than whAt you heArd in 

	

11 	court, dn you know .:Jnything ,hout thiR rARol 

	

12 	 MR. MORGAN: 	No, Rir. 

	

13 	 THR cniuvr. 	Will you follow the Conrt'N 

	

14 	Tntilructions on the li-ow? 

	

15 	 MR. MORSAN: 	Yes, RIP. 

	

16 	 *MR COTIRT• 	HaVo you or Jsnyone I:lose to 

	

I 7 	ynn 	bot-cn 	 nf a nrimr.7 

	

IR 	 MR. MORGAN? 	No, sir. 

	

IQ 	 THR COURT: 	HAW: yoU el/er 411.JHUI , d in 1.-iw 

	

20 	c'orovok.melnt rolAted Work7 

	

21 	 MR. MORnAN: 	No. 

	

77 	 TT-F. COURT? 	no you h.14ve friends or 

relHtives 	rArn police offiners7 

	

74 	 MR. MORGAN: 	Ni. 

	

76 	 THE COURT? no you know any of the 

62 
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18 

lq 

20 

21 

2 2 

24 

I 	witnn:4sos whose namps wort- rod? 

7 	 MR. MORGAN 	No, sir. 

A 	 THE COURT: 	How lout] hawo you 11vo0 in 

	

4 	C.1,irk County? 

	

5 	 MR. MORGAN: •hros yoars. 

THR COURT: 	Prior tti that whert,  did you 

7 	rosido? 

MR. MORGAN: Colorado. 

THR COURT: Worp! yna elmf011yrua in 

	

ln 	Colorado? 

	

. 11 	 MR. MORGAW! 	Vn , !;4i14. 

	

1, 	 THE OOTIRT: 	What typo? of omploymont? 

	

15 	 MR. MORGAN: 	T _was installr.e fgir AT4T. 

	

14 	 THE CGURT7 Whore? 

	

15 	 MR. MORGAN: 	Tnstallor for AT&T. 

	

16 	 THR COURT: Whore arR you prosontly 

	

17 	omvloyod? 

MR. MORGAN: 	TvIruot. 

THR COURT: What do you do hore? 

MR. MORGAN: 	T'm recr!ivirnj suerrvisor. 

TM R cnuRT! Aro you marrimd? 

MR. MORGAN: 	16.s. 

THR COURT: Ts your wifR omployo07 

MR. MnitmAistb 	VoK, 

THE COURT: Whe:ral does she work'? 

PATSY K. SMTTH, OFFTCTAL,COURT REPORTER 



• 
1 	 MR. moRnAw 	nillmratA. 

7 	 THR COURT: nn you havo childron7 

1 	 MR. MORGAN: 	Yes, sir. . 

4 	 THE. COURT. 	nn any of thi.m liva ih Clark 

• 	County? 

MR. MORGAN: 	YeA, sir. 

7 	 THR COURT: What type 'of omp1Oymont do 

A 	ihe 411111-1rrsn bAve7 

9 	 MR. MORCAW: 	OAughlrir 	houspwSfp And 

10 	son in workinu For Oesart Produce. 

11 	 THE COURT: What is your Formal 

1, 	eductioncl 

13 	 MR. MORGAN. 	Twalve yeArK. 

14 	 THE COURT! 	nio you nPrve in tilt. armad 

16 	Forces? 

16 	 MR. MORGAN: 	Yr!S f  sir. 

17 	 THE COURT: Whal branch? 

1H 	 MR. moRnAN! 

It; 	 THE OOTIRT: 	How long did you srva7 

20 	 MR. MORAAN: 	Threr, ypiir?s. 

21 	 THE COURT: Have you ever servad 4N a 

77 	juror lo-lrova7 

71 	 MR. MORGAN: 	No, sir. 

74 	 THR COURT: Have you ever surd or been 

soJAd7 

64 
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1 • 
Q- 

65 

• 	• 
MR. MOR6AN: 	No, nir. 

THE COURT1 	Wrivil you 1?,,./[4:r had .  a pmrAonal 

3 	intorAV in the outcome of any criminal ilaSei 

4 	 MR. MORnAN! 	Ni), 81r. 

5 	 THR CnuAT!. me. Millman, Any iincrionA7 
, 

vnTR nTRs RgAMTNATTON 

7 	RY MR. HILLMAN: 

Mr. MorgAn, did ynu hear tbe quHation I 

ai4kod previoUsiy7 

'10 	 A. 	'ff!Sq, 

11 	 Q. 	And whAl would your .;ingwiin he to ihel7 

17 	 A. 	No, Air. 

13 	 MR. HILLMAN: 	Thank you. 

14 	 THR COURT: 	M. Lipp16. 

15 	 MR. LTPPIS: 	I hnve nn queAtinn:;, your 

16 	Honor. 

17 	 THR 00tIRT: 	Stnte may nxeroine thrl aeoond 

15 	poreMprory r.hAllnOUP. 

MR. ' LTPPTS: 	Thonk you, your Honor. 	The 

2n 	 would thank and aAk 10 excuke Mu. Tirey. 

71 	 THR COURT: 	Mr. Tirey, wn ao tilank you 

77 	for ynor krrohaiinoo .e41311 ynu arit frl'irl tit lin Nuint - , Mr. 

2R 

 

Troy. 

MR. TTPRY! 	Th;/nk you. 

TRR crmwT: Will you oa11 anotbe.r nAMO. 

2 

1 

25 
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24 

2A 	nf t  vcrimoi 

MR. NOVA K: 	Ye.g. 

THR COURT; 	{s ye you eVer ht.11,1n thm %tic:Vim 

• 	• 
	

1 	 THR CLRRN: 	Konneth A. Ncaulk. 

	

7 	 11NRT14 A. Nnvikv, 

hHviu g  hpen firgt duly gworn rn toll Ihe trulk, !he 

	

4 	 Irolh and noth.inu hot thet truth, test-iris-A Hod 

Aisid HA follOwA: 	 • 

	

6 	 THR COURT: Mr. Novak, do y ou know of Ho y  

	

7 	romgoo why you oosslA not be- R Fair jurnr7 

	

a 	 MR . NOVA 	No. 

THE COURT 	Arp you aoqualnted with 

	

10 	anyono p..P.a1pd with you in tho juiry'how? 

	

11 	 MR. NOvAKs 	Nn. 

	

12 	 THE Cf10RT: 	no you ktiow P;thor 

	

1A 	Aitoruo y n InVo3u0d7 

	

14 	 MR. NOVA 	No. 	• 

	

15 	 THE CO0RT: 	no ynu kuow the. ils-naant, 

	

16 	mr. morrtga7 

	

11 	 MR. 14O1/A: 	No, 

	

16 	 THR COURT: 	Will ynu follow Ihm Clourt' 

11 	ruwitructinos on thi4 	uw 

20 	 MR. N0VAK1 	Yes, sir. 

21 	 THE nnORT: 	Ryon though it might he 

Hiffp-ronl than whist ynst think ihp law 1.7 osr1 

AR 
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1 	 MR. NoVAK: 	No. 

	

2 	 THR COtIRTt 	no you hAve espy ('Iniool Or 

rol.ltivoR ihat Are vnlice offir:erA7 

	

4 	 MR. NOVAR: 	Ni,. 

THR COURT: Do you know any of Uhp 

	

A 	wilni.00k that may he liallod to tev4tify hy thp 

	

7 	RraUp7 

MR. unvArt 	No. 

	

ci 	 THE nnuRT: 	How Tong have you lived in 

	

10 	onr commonity? 

	

11 	 MR, NOVAK: 	Approxim,itoly rtvp yearo_ 

	

17 	 THR COURT: 	Prior 10 thAi whpre did you 

	

13 	reRide7 

	

1A 	 MR. NOVAE: 	Ohlr;Auo, Tilinois. 

	

1S 	 THE CnUFT: Wero you employod bac:k 

	

lA 	thi-vP? 

17 	 MR. NOVAK: 	Y. 

1S 	 THE COURT: What IA,Te of 6.mploymont7 

1 4; 	 MR. NOVARt 	T worked for tloited PAri:p1 

20 	svrv1ct-, IIP 1  ir L01 unlomder. 

71 	 THE COURT: For UPS? 

2? 	 M. NnvAR- 	Ves. 

93 

 

THE COURT: Where aro you vepAontly 

f.:mploycd? 

MR. WOVAK:3 r. 

67 
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1 	 THP. cnuRT! 	Wh;:it do you do thi'IrP? 

7 	 MR. wrivAn- 	T'm h loRs4 rit..--viunt1on 

3 	me:nrojr-r. 

4 	 THE COURT: 	ArEL. yrot 

5 	 MR. 1'J0VATZ 	Vi. 

6 	 TRR 00HRT: 	Ts ynuri wif14 omploypill 

7 	 MR. NOVAK: 	Yes. 

THE C011RT! Whit' o &urn she work? 

MR, N0VAK: 	RHrlihry CotHotel. 

ln 	 THR COURT! no you have ohildron7 

11 	 MR. NOVAK? 	Y. 

12 	 THE COORT: 	Row miqrly7 

13 

 

R. NOVAK: 	fine. 

1A 	 THE cnORT! 	How old 	 rhild7 

15 	 MR. NCIVAX: 	Two yrR old. 

16 	 THE COURT: 	 tbt 	h 	1Ivo with you 

17 	'And your wire.7 

MR. NOVA• 	YPR, 

THE COURT: Whit 	H your formal 

70 	v1uc4tion? 

21 	 MR. NOVAE: 	Twv1ve yr!PIVR and about two 

7/ 	yoarft of crIlle-go. 

23 	 THE CrIfIRT: 	nid you mcrrvr,  in tlie! Avm•ll 

24 	forco.s7 

75 	 MR. NOVAK- 	No. 

RR 

PATSY r. SMTTH, OFF-Fr:TAN CoURT REPORTER 

587 



• 
1 	 THR COURT: 	HAVO you 'Ivor sorve,1 ,As a 

7 	juror he1ore7 

A 	 MP. NOVAK: 	Ni. 

4 	 THE (MORT: Hayti yon ever sued or he.en 

5 	:113 d 

6 	 MP. NOVAX: 	No. 	 • 

7 	 THE COURT: 	Have you eve'r bad a pr're4ecioill 

interr-nt fn any criminal nallo? 

MR. NoVAK: 	A few; , thel onon thAt I Opalt 

in 	with with my rnmpany. 

11 	 THE. cnuRT! 	ThAqe wpro! rolated to yciL fl 

• 13 	 MR. NOVAK: •  YeA. 

14 THE CflURT! Wpro you a withoss in Any if • 

15 	thoso (1,4nen? 

16 	 MR. NnVAK: Y. 

17 	 THE COURT: 	nid thely take plane in 

18 	st,JVP nr in Tl1inoiti7 

iq 	 MR. NOVAK! 	Tr thir4 Atato, yes. 

7n 	 THE COURT: 	AnyVhinry by roAnon or IhnRe 

21 	trials th -At-  miuht in Any way infloennft yoo in t11!.1 

72 	toial7 

MR. NOVA 	No. 

24 	 THE COURT: 	W1-r 	thont: orimioml orInt-s or 

25 	civil oases' 

aq 
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1 	 MR. NOVA: 	Criminal. 

TIM COURT: 	What Imer thn chargs,:s in 

A 	thnst- nanrs? 

4 	 MR. NOVA 	nrand lartleny, pRfty laroony 

5 	t A . sl briR Ina Ily all. 

a 	 THR COURT: 	Vou do nni .  Teel :111.4r tholiw 

r4KPM would in any wav inflnenoe Your verdiilt in 

thin 41RAR7 

M. NOVAK! 	Nn. 

10 	 THE COURT- 	Anythinu by rion of thels 

11 	oast: that . left you with a had re, Rling in ueneral 

17. 	ahouU.th 	criminal . joAtioR mystem? 

13 	 MR. NOVAF,:: 	No. 

14 	 THR nrsURTt 	Or about attornf!ya In 

- IA 	gonpral? 

16 	 MR. NOVAK! 	Nn, 

17 	 THE COURT! Mr. Hillman? 

1R 	 VOTR niRK EFAMINATIoN 

RV MR. HTLLMAN: 

nn 	 Q. 	 Nn yak, yr ii hpapa thp qupstinn I a?41:PO 

21 	In-, feirF.; is that norroc:T? 

72 	 A. 	 . 

7f; 

 

Q. 	WhAt would your momwRr be to thest7 

24 	 A.  

75 	 MR. HTLLMAN. 	Thank you. 	Nnthlnu #41Ncl. 

70 
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1 TNK COURT! 	Miss titivin7 

MS_ LIPPTS1 	T have/ nrk gurIRtIonn. 

THP. COURT! 	Th.. Onf .latnse MAy oxf-trcise 1/11. 

4 	14ec""1 P""lnitory :h4 11 

(off the. ri-lourd dIsnuRsion nut rnport.-4.1 

6 	 MR. MILLMAN: 	Nnw, ynnr finnur, thp 

7 

	

	dofvnt-le would thank and 1;ixnag4.1.1  jurnr number 34, Mr. 

novhq. 

TSE COORT: Mr. nelViH s  we an thank you 

In 	rot. your Atrendarine taday. 	Wit/ Fire frelip 	gn 

11 	homy.. 

17 	 MR. 0AUTS: 	Thank yna. 

in 	 THE'. CLRRY1 	Clare Arland Knells!). 

14 	 CT.ARF. AFMAND :NAPP, 

1A 	havinv been firtrit duly Awnrn In toll the truth, thn 

16 	wholtt,  truth and nnthiuu hnt thr truth, tr-?4ttrir,d r-ind 

17 	1i1 .t 	F1l1ut4:4: 

1 	 TI4 	CnnRT: 	*nu have:. fulard the clowstinns, 

14 	Mr. %navy. 	nn you Unnw any rPar4lon why you if:wila neit 

70 	hi' k fkir jurnr7 

71 	 MR. KNAPP: 	Well, when my next In 

22 	younupflt daouhlvr WAR livinu RC hr1MH Nile! was 

73 	svmu,Ily ei2-iskulted. 

24 	 THP. C0t1liT: 	ynu think thkl might 

2.5 	influence ynur verdtc:1 in thir4 1:kse? 
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1 	 MR. 'KNAPP: 	t do, Alr. 

	

2 	 THE COURT: 	Then Tim.  goinu to HUrti)A0 

	

3 	you. 	ThAnk yrii fn r your Attendance Imlay, Mr. 

	

4 	Knapp. 	Vu Are rr.ep In uo home, Mr. Knapp. 

	

A 	 MR. rNAPP: TLenk you. 

THE CC,F.R1-:: 	JAmp:ts Reimers Marsh. 

	

7 	 JAMES RETMERS MARSH, 

	

A 	having been firglt duly ,worn to iell the trolh, the 

	

4 	whole truth Anil nothing but the truth, innlIfied And 

	

10 	said As follows: 

	

11 	 THE COURT: Mr. Marsh, do you knoW 

	

12. 	e.o-lAte-11 in tho jury host wil4 you7 

	

13 	 MR. MARSH: 	No, sir. 

	

14 	 THF COURT 	Othr l'han what you lward 

	

1A 	court, do you know enylhing ahrml tho cetso-.? 

	

1S 	 MR. MARSH: 	No, sir. 

	

17 	 THE COURT: 	O0 you know iz:IVIo-r oF 111 

	

IR 	attor.oluyg iovolth1, 07 

	

IQ 	 MR. MARSHT 	No, kir. 

	

20 	 THE COURT: 	no you know Mr. Mor.4ua 1  the 

	

21 	dr.Frndant7 

	

72 	 MR. MARSH: 	No, Air, 

	

23 	 THE COURT! 	Will you follow thr Cuurt'!1 

	

24 	1nntructions on the law? 

	

28 	 MR. MARSH 	7t-tH, sir. 

79. 
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• 	S. 
1 	 THE CO0RT! 	And if those Tostruntinns APO 

• difforent than whAt you think the 1Aw is, will yolt 

• Rp.t aside y our own personal heliefs And follnw the 

4 	cou rt's Tostrutions? 

A 

	

H. MARSH: 	Yes, sir. 

6 	 THE (1011RT! 	Have y eln Ri/PP enuhoed in law 

• 1-Anfornement related work? 

A 	 MR. MARSH: 	Nn, sir. 

THE Cf1VRT: 	Now, have y ou or any business; 

10 	that yell] might have hven interq,.sted in ever involved 

11 	as k vintim in a nrime? 

12 	 MR. MARSH! 	Yes, sir. 

THE COURT! Has it happened h number nf 

14 	times? 

lA 	 MR. MARSH: 	YHM, sir. 

AR 	 THE cnnnT! 	Yon have a ilAr dvaltIrshiv, 

17 	Mr. MArsh? 

18 	 MR.. MARSH: 	Yes, sir. 

14 	 THE nntIPT. 	And have these nrimes relat e d 

PO 	to your husiness 	Iho most part? 

71 	 MR. MARSH: 	Minor vandalism primarily. 

72 	 THE cnnwr! 	HAtiru pin 1, 141Inrrod thliSo 

73 	IT.otdents to th 	polloe authoritios? 

24 	 MR. MARSH. 	Yen, sir. 

!1.6 	 THE COORT• 	Have y ou been satisfiv!d in 

• 73 
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1 	usneral with thr! way thH pnliole have handlod your 

	

2 	isl.nmp1aints7 

	

A 	 MR. MARSH: 	YOA t  sir, 

	

4 	 THE COURT: 	HaR anyn'rhe etVPV been arrristed 

	

A 	nn any of thene .00naninns7 

	

6 	 MR. MARSH: 	YHR, sir. 

	

7 	 THR COURT! 	nid thnse mattHrs uo to trial 

ir ynn knnw7 

MR. MARSH: 	I don't hAlievo An. 	T 

	

10 	believe vhey worfl plea lnaruainHd. 

	

11 	 THR (10014T: 	no yno think lhomf- 

	

12 	exporienoss miuht in any way inflURnoe your verdint 

	

13 	in thik nasH7 

MR. MARSH: 	T wnoldn't think nei. 

	

Is 	 THR CnURT: 	Art. yna dicquin;ritA with any 

	

1K 	1aw onfore:Hment ()Milers? 

	

77 	 ,MR. MARSH! 	No, nir. 

	

1R 	 THE nnURT: no you Rnow any of Ihe 

wihnoRspn whnsi! nameR pre!re read7 

	

20 	 MR. MARSH: 	No, Air. 

	

71 	 THE couRT: 	Hnw lonu have you rAsid•ll in 

	

77 	Clark Cnunty7 

	

23 	 MR. MARSH: 	Nineteen yoars. 

	

24 	 THR COURT: 	And wool& y 	tt.111 ON thA 

	

26 	naturo of your employment nr husinHAA7 

74 
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12 

• 
A. 	I'm solf-nmpIoyod alitomntivo.. 

7 	 THF CnURT! How Inng Wave ynn eogmged in 

thAt business? 

4 	 MR. MARSH: 	Sihnv T Apriwea Plolv. 	in /71. 

5 	 THE COURT! Arn yoo marriP17 

. 	 6 	 MR. MARSH: 	No 	sir. , 	• 

7 	 THR COURT: 	Kayo yo 	,r btur-In '01Arril.d? 

MR. MARSH! 	No, sir. 

THR eulTIRT! 	Did yon sorve in thf! armna 

in 	fnrs7 

MR. MARSH: 	71L.N, sir. 

17 	 THR COURT! What brannb7 

13 

 

M. MARSH! Armyjwn yors. 

14 	 THR COURT: What iN yrmr'formal 

IS 	p10r:at 1 rin7 

15 	 MR. MARSH! 	ww11, T goV 'thrown oni of 

17 	crillogn my third ynar. 	no T ul)nsa I1it -soms it op. 

16 	 THR cniiRT! 	HAVO ynu. ever hPon m Juror 

1 q 

MR. MARSH; 	YelA, Sir_ 

THF: rns;RT! 	How mmny tines'? 

MR. MARSH: 	Twine. 

THR COURT: 	Wt.v1:1 thosle i!rimirta1 or o:ivtl 

74 	c:AKeR? 

MR, MARSH, 	Onv. of r!Anli, 

75 
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1 	 THE COURT: 	nia Rach iii1 thoso juriou 

rpach a vordiv:t'Y 

3 M. MARSH: 	Vus, sir, thoy did. 

	

4 	 THE COURT: 	WIIRt wrin lho nhavge in thi. 

nrimina1 oasp? 

MR. MARSH! 	Murder. 

	

7 	 THr COURT: ' Did Anything havpsr$ dot.inu 

nn e eel-  those 1rinls 1hat might in Rny wRy 

	

A 	ifct- lne:nr#4 your thinking in this tnial fnr or RgRinsl 

	

10 	oithor side'? 

	

11 	 M. MARSH! 	Nti, sir. 

	

12 	 THE COURT: Have yo boon a party tn any 

13 

	

14 	 MR. MARSH: 	Tos, sir. 

	

15 	 THE COURT: Anything by rason of thoso 

	

16 	litigations that miuht in Any way trifinpnic:r. 

	

17 	vordin1 in tbis 

	

is 	 MR. MARSH: 	No, sir. 

THE COURT: Wore thesil 

	

:10 	1rv11J4-4r1onr4 basod upon hinsiness 	 thinus “1 

	

21 	IhRt nRtnre, 

	

72 	 MR. MARSH: 	That's norront. 

	

23 	 THE COURT: 	lin any fir 	 or aid Any or 

	

24 	 if44141.:4 10Age you with a hAO Veoling.ahunt thr- 

	

75 	Judin1N1 system? 

1F; 
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1 	 MR. MARSIH• 	Nn, sir. 

	

2 	 THE COURT: 	Hrivr yoo 4 -!vo:r Io=1,1 	Dirr,;on(41 

iulorAst in the outr:om 	or Any criminal cami- orlo•r 

	

4 	than thoss vandalism cmsi-ls you Npok0 of? 

	

5 	 MR. MARSH! 	No, sir. 

THE cnunT, no you acct-pt 

	

7 	princ:ipls-s that T 	mention e6 rogArellou 1 1i 

	

8 	hnrdon of proor and tha prAsumption or innone.nr:I.7 

	

A 	 MR, MARSH! 	Ahsolute.!ly. 

In 	 THE COURT! 	Mr. Hillman. 

	

11 	 MR. HILLMAN- 	ThAnk you, Juauo. 

	

12 	 vnTR nTRE EXAMINATION 

	

13 	RV MR_ HILLMAN! 

	

14 	 Q. 	Mr, Mrsh, w.10,1 the rant thal Mr. Moraga 

15 	is of A dirfr!ri--nt oihniet haokurouna tvio-n you ArriAot 

	

16 	your dolihi, rations in any way? 

17 	 A. 	Ni, 	14.iv. 

18 	 MR, HILLMAN: 	Thank you. 	No1111nu 1-11-10. 

	

Id 	 THE COURT: 	MR. LiVrliti7 

7n 	 MS. LIFFTS: 	Thank you, Judur!. 

	

21 	 VOTR nTRE EXAMINATION 

8V M. LIPP/S1 

73 	 Q. 	Mr. Mirt41%, the Vwc1 jurtet4 that yAlu s ■ trv•a 

24 	on, withnnt F:tAtinu your vArdirts, wsrp thA jurors 

25 	.,,h),tt to Aorc'el on an opinion? 

77 
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1 	 A. 	Ves, they were. 

M. nIPPIS! 	Th;-1,6k yin, sir. 	Nothing 

Further. 

4 	 THE COURT! 	State mtly exercise the third 

peremptory uhallonge. 

MS. TO*PPTS, 	Your Honor, the Stalr-! would 

7 	th -ink and ask the Court to excuse Mr?. Pucci. 

THE CONRT: 	Mrs. Phcri, we would 1h:rink 

9 	you rnr your attendance. 	Yon are frpte to uo home. 

Tn 	 THE CLRRE! GpPrp Tom,  Pirlpntplr. 

11 	 GERRY I.EE. PITTENGER, 

12 	having heon first Only sworn to tell th4- truth, the 

13 	whole truth and nmthing but tho truth, tpstified and , 

14 	Arlid ;414 follows! 

15 	 THE COURT: 	Mr. Pittenger, hapvinu heard 

16 	the questions WP 	been asking, do you 1,Innw e,r 

17 	any reason why yoh cO111d nOt he H {- kir arid impartial . 

1R 	juror? 

19 	 MR. PTTTENGER 	No, 

70 	 THE COURT 	nn you know anyone sp,..rpa in 

21 	the Jury hox7 

7? 	 MR. PITTENGER: 	No. 

73 	 THE COURT! 	Other than what you heard in 

74 	 rhiR milIrriine t  do you know anything ationt this 

P5 	case'? 

7R 
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MR. FTTTENSFR: 	No. 

TRF COURT: 	Aro you ar.quainte , d with M. 

At t. 	wl‘o 	ihn dnvnty tiiAtrSot rittvIrnity7 

4 	 MR. PITTENGER! 	No, RIr. 

A 	 THE cnuRT. 	Aro you Anqu11utp0 with Mr. 

HI11man, who iR tho aciflausirlut's Al'tornpy'; 

7 	 MR, PITTENGER: 	No, Air. 

8 	 THE COURT: 	no you know Mr. Moraui4, thp 

10 	 MR. PTTTRMGRR1 	Ni, 14ir. 

11 	 TRF COURT! 	W111 you follow 1hp Couri l s 

12 	Instror:1ionm on thP 1Rw7 

IA 

 

M. PTTTFN'.R 	Ibor., your fe.ledon7 

14 	 THF crInNT1 	will you rollow Iho CooPI P  

ln 	In!itrnc:tionr, on the- law'? 

lA 	 MR. FTTTF.NSERt 	Yes. 

17 	 THF COURT: 	If thtm Courtlf-1 Intruc:ttsluK 

IA 	on Flo! ]aw Fire airferont than what you think Ill.,. law 

19 	iR, will you have any prohl17m Ri.ttt.;ng aRldr your 

20 	porona1 I-Folic...Fs in rullow1nu the Coort':: 

91 	TnstrnotionA? 

99 	 MR. PTTTENGFR! 	No, Air. 

23 	 THP COOPT: 	no you have 	ht-.4riuo 

24 	imv,,tirwult7 nu you havo a prohlom hoarinu7 

M. FTTTFNGER! 	VoR, Rir. 

7:4 
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1 	 THR GOURT: 	no you wriAr .14 hr.:4rIng .:$11.1? 

7 	 MR. PTTTENORR: 	Yes, sir. 

TH. anuRT! 	Art you wrRring it tOdAy7 • 

4 	 MR. FTTTRWSRR: 	NO, I foruot the-w. 

A 	Soirry, 

6 	 THE cnuRT. 	Tr ytio i4rP eir-lorl1P11, wii1 yoN 

hrinu !plot' hPkeinu aid with you? 

8 	 M. PITTRUfl7R: 	YPil, 

THE cnuRT! 	Are yeu havinu ilrIy 	iriiJi1,-w

10 	siodrr!-ileindinij wP r101.47 

11 	 MR. PTTTENGER: 

12 	 THE COURT: 	We are in a room that ItA - 

1:7'1 	 ihp aroushic:s are just droAaafol and wt.. 

14 	rectitiniv.F1 that And if kr4y (0' yna havr! isi$y problctm 

16 	boarinu mo 	thp ,:itit-nrnp.ys or witilosAos, just 

16 	ynur hand t  If ynu would, ;:sn 011 indhIation soW u 	an 

17 	Iiu 	8rturegi tit PvPrynno hosts whai's uninu uirp 

1R 	 Ti,jue you pwer br-117-11 the victim nf 4 

1 1) 

70 	 MR. PTTTRNMRR! 	nor hnwl-, wHn Uurulkokti-d 

21 	.41.11)111 four ypars auo. 

THE COURT: 	WA$ UhAt in CL-irk County? 

MR. PITTRWiER. 	Ven, sir. 

24 	 THE COURT: 	Old you 1-0port ii le 1hr 

78 	r.uthucitiiim7 

fin 
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9 

MR. PTTTENNER: 	YeA, sir. 

THE COURT. 	148:iki Anyone arrnsiodq 

MR. PITTENnER2 	No. 

THR COW,7T: Wertl you satiKried with the 

A 	wAy Iltoy limod/oll yoor c:iot,e7 

	

A 	 MR. PTTTRNSER: 	Yellq, Air. 

	

7 	 THE (IOURT! 	Would 1.1.1mt experieni:e 

	

A 	inirliwnoe your vordint in this clae7 

MR. PITTENCES: 	no, 

ln 	 THR cnuRT• 	Are you ainiuAintP(1 Wilh iiy 

	

11 	 officerA7 

	

12 	 MR. PTTTENSES: 	No, Air. 

THE COURT: no you knnw Any nr the 

14 	W 	 hoAe nmmeA were r•Ad by the dist1c1 

7A 	ottorrnr.y7 

IA 	 MR. PTTTENGER1 	No. 

1/ 	 THE COURT: 	How lnng hmve you 1 1 vtu1 lo 

IS 	osir c:ommunity7 

19 	 MR. PITTENGER! 	Forty yearA. 

20 	 THE CITURTt 	Art you eilirloyH37 

71 MR. PITTENRRR: 	Yes, Nir. 

77 	 THE COURT. Wherr. do you worki 

MR. PTTTENGER! 	T work For Reynoldm 

24 

25 	 THE OOURT! 	What du you On t1n.rt•7 

81 
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1 	 MR. PITTENOER! 	I'm 

THF COUR1'7 	Aro ynu m.4drri0117 

3 	 MR. FITTENSER: 	Yon, sir. 

'THE COURT! 	Ts your wifo orlip1oyod? 

fi 	 MR. PITTENORR! 	Yrls, sir. 

THE COURT: Wbere doss sho work? 

7* 	 , 	MR. PTTTENGER: 

RrothuIrs. 

THR COURT: 	nO you havo c:hildron7 

10 	 MR. PITTENGER: 	Twn. 

11 	 THE rnnwT! 	nn thoy live- in Clark 

12 	County?' 

IS 	 MR. PITTENGER: 	'CPA, Air. 

TRE COURT: 	What .typo of iimploymoni un 

IA 	thu c:hildron havo? 

MR. FITTENSER: 	I havo Ohrl mnn lhr-it wnrks 

17 	fur Whiting HrnthPrs find onP son thal's Sn 

IA 	vrintiou husinHns. 

IR 	 THE COURT! 	What im your frirrin41 

20 

21 	 MR. PITTENSER! 	High sr:houl. 

72 	 THE nnuRT! 	Ofd you Aorvo in tho Arnit-, d 

23 	foro.,s7 

MR. PITTENOER: 	Nn, sir. 

THE cnuRTI Haw* you ovnr sPrVoti AR A 

R2 
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JIIPOr hofori-!? 

2 MR. PITTENCIER! 	VP?" sir. 

	

3 	 THE COURT: How mHny tcmes7 

4 

	

5 	jury and T was on a fsdetral r:nurt tr)sl jury. 

THE cnaRT! How lonu sop mas the rederr0 

	

7 	(;orl triAl? 

MR. PTTTENGER! 	AhOut four yoars son. 

THR C0URT! Do you rPmemhPr ;1' i was a 

	

10 	rrimIns1 nsse or Givi1 cesH4-7 

	

11 	 MR. PTTTENGER: 	Ti waR is nriminal 1:asr. 

	

1, 	 THE COURT: Did that jury reanh a 

	

in 	to4.rdiots' 

	

14 	 MR. PTTTENGER: 	Yes, .sir. 

	

15 	 THE C011ET: 	pia anythino Itappon Ourinu 

	

IR 	that trial that miuht somPhow inf111Poe.e: your 

	

17 	ihiukinu in thiR tria17 

	

1R 	 MR. PITTENOER: 	No, Air. 

	

14 	 THE COTIRT: 	Mayo yob 1,4ver suod or loarn 

	

20 	Kue4 in Any typo or procHedino7 

	

21 	 MR. PTTTENGERt 	No, 

THE COURT! 	Havo you P:ver had a pl4rscin.41 

1 . ,-rPst in thA ouVoom,4 of ;Any criminal v;a2.4e? 

24 	 MR. PTTTENSER: 	Na, sir. 

7h 	 THE COURT t 	no you acowpi tht,  prturiplee4 

PATSY K. SmTT74,, riFFTnTAL COURT REPORTER 
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1 	Ihdl T h:4pvc- ATiudv!d tn pre- vino:41y rpu4rdirru thvt 

burdfoi or prnnf 	thp pre%sumptInn of ionocv-ncP? 

3 	 MR. PTTTRNtIFR: 	1YOR, Sir. 

4 	 THE onuRT: 	Dn ynu 3i rd you r.ari hp Fair 

5 

	

	to 

 

hi th sidpA7 

6 	 MR. PITTENGER: 	vp:4, fiir. 

TRF COURT: 	Thc OR4P!'1,4:). may mxprCism 

third ppremptnry chtollrnum. 

9 	 MR. RTLF.MANr 	Thank yun 

1D 	 Your Honor, thp OpFonAP wnuld thsnk And 

13 	vgt:IIKe juror numtivr 31, MA. Romflelr. 

THE COURT: Ms. Roel“, r, wm dn thsuk you 

ln 	for ywor ;41tPridiinco And ynn arP frPe In Lin hnmeb. 

MA. ROFLLER: 	Thank yoo. 

16 	 TRF COURT- 	Pltlilsn call sr,n1hmr namm. 

16 	 THE CLERR1 	Eric Scott Mf•t.z. 

17 	 ERIC SCOTT MPT7, 

114 	hJiwinu lien first duly .sworp io 	11ki 	troth, tilt' 

19 	whoTv troth 4nd no-thing hut the, rrnrh, tmAtifimd ornd 

20 	Asia AA follown: 

77 	 THE COURT: 	Mr. M1 Vi 	do you k,uow vr Any 

27 	rwsson why you could oot hp es fair sod imvartial 

23 	Jurnr7 

24 	 MR. MI7.TZ: 	No. 

THE COURT! no ynu knnw 6nynrn! 

R4 
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1 	wiih yno? 

2  MR. MRT:-.! 	NO. 

• 
3 	 THR COURT: no yeti know anythinu 

4 	thlr% caRe other thAn what hi- Ard 	niollvt7 

5 M. ME1':7: 	No, 

K 	 THE COURT: 	Aria yon 	 wilh 

7 	c- rtiwr er thP, attilrn”,z; ihArnlve.cr; 

A 	 MR. MET::: 	I have RP14n the der&roLw(r 1 ,-; 

kttorney, Ii i t I don't know whn hP is. 

10 	 THE COURT! 	Whrtre ao you think yoo 24aw 

11 	him? 

72 	 MH. MHT7:' 	Th eonrt, twcaukt1T havi:t hoon 

I 	I i 	1ii.pi 	111fnvo. 

14 	 THE COURT: 	Why h;ivs you h•en in r:ourk 

15 	hoforoT 

1R 	 MR. mrTn; 	T hr) nrimin.=t1 na!zwm a lunu 

17 	rimo ago. 

111 	 THE COURT: 	Worp you a drforsdAntIts Ihnp.o 

lq 	4:elso:-47 

70 	 MR. MET 7.: 

21 	THE COSIRT! 	 thR 	 jrohArlst ia 

27 	thosP cas0s, M. Mer7 

?A 	 MR. MET::: 	ConArtrany to c;ommir 14p1r, cui 

vondihu mAnhinv. 

25 	 COIIRT: 	n;41 thogle! meitt+, 1-K 90 to 

Rh 
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1 

2 	 MR. MET::: 	No, they didn't. 	Tt was a 

plea bargain. 

4 	 TRR COURT? How ',Ong ago wAs that? 

MR. MET::: 	A 000plp years T think, about 

A ypkr, 	yoar or two. 

7 	 THE cnuRT, Ar you on probation? 

MR. MET 	Yee:. 

9 	 THE COURT: 	Do yog think it  Would Vim 

10 	diffinult for you to he a fir and impartial jnror 

11 	In this 	.tr-id do joslico to both s1014W? 

MR..MRTV.! 	No. 

13 	 THE COURT: 	Do you have Any ill rpolinus 

14 	abnar thr.. criminal juRtirr! sysrem? 

1h 	 MR. MRT::: 	Not at all. 

1fi 	 THR norriRT7 	no you havo aoy 111 feeltogS! 

17 	about the Oistriot Aliornoyts offioe? 

IR 	 MR. MET::: 	No. 

19 	 TRE COURT: Or about apfpnAo A1tornoys7 

20 	 MR. MET:1! 	No. 

21 	 THR COURT: 	Will you follow tt,,L. coue1t,4 

72 	Tos. lenntions on thP law? 

23 	 MR. mg-rn! 

24 	 THE COURT! 	Rave you evorlo..!en the vir!llm 

7A 	of R CriM07 

RS 
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1 	 R. MET 2- 	Ni. 

	

7 	 THr. rM1lTTt 	Has Mr. Hillman ever heeo 

	

3 	your Attorney? 

	

4 	 MR. MET 7,t 	No. 

	

-h 	 THE crinpr, 	Are you acquaintsd wIth mny 

law 44nforOoment oFfinerri? 

	

7 	 MR. MFT7? 	No. 

	

A 	 THE COURT: 	Pringle offioers will be 

tntifylna in.this41..-4F40, Mr. hirt?.. 	no you tLinle. A 

	

IS 	pn I 	fficer's testimony is more or losli 

	

11 	helievahlo eithc.r way bet:au:se he's A police 

	

12 	off i 

	

13 	 MR. METZ! 	No. 

	

14 	 THE COURT! 	H.Aus you 	h841 any had 

	

1Fv 	F.,uperil-te with An y  1i.okt enforr:pment .officer7 

	

IS 	 MR. MRT7! 	Ni. 

	

17 	 THP. flflRT 	iTh you kunw any or the 

	

1H 	WitnesSes whose o7-otlius WATf, read? 

	

lq 	 MR. MIT nt 	No. 

	

20 	 THR nnuRT! 	Row long havw you lived lu 

	

71 	 CoonIy:1 

	

77 	 MA. MET: 	Twenty-two yoars. 

	

2n 	 THE 17.111IRTt 	How far have you uoue io 

	

74 	sohool7 

	

PA 	 MR. MET7.1 	Gr4,41111,10 rrom Club school. 

PATS). K. SMTTH, 0PPTCTAr. COURT 'REPORTER . 



:21HW 'SW 

•:211.3141 'SW 

;INnOn 3 141 

..L.MODU 

1 114N1 '604 

1 1SDOU 

▪ 'dW 

.1.80Uf.) fHJ 

• 'SW 

:lanuu!..qH1 

;2LaW ; HW 

LO9 

brilHOd'aU'IMOU:,} 1.1VID1440 'HIIWS 'N AVI'Vd 

v u 

Ss:IA .1A 	 WAPki noA nu 

-.4:lup1114:41114! 	ju tviung e rcineq 

atioA ju 00.41110t$ %AIWA NI Ileitm 	L111YJ 	tix 

'A44(C;4m A t4u L4pUOthiptif m i l 

41U ti p 	 AL4lipuodault.ty w i l• 

4 11 U!A II I 

H 1.11Hk4 04 Up OUA op 4v4m 

HIlA Ao41j4 'um4 louge 	

▪ 	

.aw 

L p aAUI6M4un 

u-1 ,4q ouA 3AHl. nuoL muM 

Auu.rs e SeM 

Lo.1.44 up U0A vlp 41414M 

Lilu OWAU I0M ;1 

:1ULIOU 4H1 

IjW 'SW 

:jjjcjj 	(J 

;L'IJkil '8W 

41110aj otetivilar, 

n 0 A 	LO°4L"' '4 0 1'4 l'etIM 	;181100 1SHL 

. .4Jum ul or0.24 

	

.Jfiwta 4 W W 	I 	k;Julim 

4uu wil 

41.1o4uLdw:1 'HA wine t.Jotim 

'ais 

49114 . 	. 

'YVI 

	

4 4 1euP 14 J11 IluA 	ae,4A • 

. .Lvaaedequ 

g& 

IPZ 

LG 

01: 

b 

81 

L I 

91. 

✓ L 

✓ t 

lt 

0 

L. 

9 

V 

V 



• 

1 ' 

• 

	

1 	horo in this noMMunIt'y7 

	

2 	 MP. MRT::t 	Yes, T an. 

	

3 	 THE OOURT: 	W111' type of' employment does 

	

4 	ynov father have? 

MR.'mRTn, 	HP ion't. 	My mol- her Works Pot 

	

6 	Cirras Cirf:us. 	My rather is (10e1ABRa. 

	

7 	 THP nnuRT: 	1)1 ii hp die of OaturAl 

	

8 	1'14:Jog:en? 

	

A 	 MR. MRT77.: 	ReArl Atl- Ac:1. 

	

In 	 THE COHRT: 	no yon hhvo . hrotherR Avol 

	

11 	R1s1erm 11vinu hc,r07 

	

12 	 MR. MPTZ: 	Yos, T do. 

	

13 	 THE Gnui3T7 How many? 

	

14 	 MR. MF.T2 	T have 	hrothor. 	He's 25 ..ma 

	

15 	work#4 on Tarijot Spor1n. 

	

1fi 	 TRR CCIPRT: 	nt, you hAvo 	sistor Also? 

	

17 	 MR. METZ! 	Mo. 

	

18 	 THE COURT: 	Bave you ever 1101,111 A juror 

	

lq 	before? 

	

20 	 MR. MRT7.: 'Yes. 

	

21 	 TRR GOORTf How lnerg Auc) WAN 117 

	

72 	 MR. MET7.: 	About Iwo or. Vhrev Yshrs. 

THE rnniRT! 	Two •v vhree:• yOArK ALICI? 	Was 

	

74 	ii 	u 	 nolInty? 

MR. MET: 	Yes, sir. 

HA 
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12 

13 

14 

A 

15 

17 

1Ft 

151 

THF COnNT: 	WatA it a civil nr criminal 

• c,tif41.1? 

	

3 	 MR. ME1'7.! 	Tt waR a criminal caKe. 

	

4 	 TMF COURT! 	What waR thg,  chkrue in tliat 

• casP7 

	

6 	 MR. MET7.! 	Tf was An assauly,.sr!nurity 

	

7 	uuara frnm a holt.t1 supposeOly a5saultH4 A patron. 

THE C.:WIRT: 	Was that a criminal cesse or 

• civil CI1RP, wpr& thoy 	 mong'y drollAuels in that 

	

10 	casP? 

11 	 MR. mRTn• 

THE COURT; 	Thal prnbahly WAti A 

n6tmv, Mr. Mestv.. 	How many jurorrt wriro in the jury 

helm with you, an you rememb.HrT 

MR, MET7.: 	Thprp was 12 of i. 

THE COURT; 	Without t , lHnU m Whht thrz,  

vpodict WAS, did that jury rPach a Nrrdicv? 

MR. MET7.! 	Ye,.s, they did. 

THE COURT! 	nil.) .../uythinu happr.n Ouriou 

/0 	1h;11 Iri:11 111.41 might In any way influonnii your 

21 	Shinitinu in thim trial? 

MR. MET'.: 	Ni,. 

THE COURT! 	Too hail shp nne prior 

74 	stonitiriloy ch.-true,ic 	hat corrt-c:t. 

MR. MET :11 	'Ins. 

90 
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1 	1111F. oms•, so T'm going to oxouse you, Mr. Mr11 ,.. 	We 

	

9 	el“ thank you for your atlendaono today ;1110 yun artl 

	

3 	freo Io 'Jo home. 

	

4 	 THE CLERK: Jarwt Carol Seuor. 

	

A 	 JANET cARnr, SEGUR, 

	

5 	ba.vInu 	first. lin1y uwnrri Fo Vfl11 Vlic! 	 tht:• 

	

7 	who'll- truth rind nothinu but thr% truVh, teAtirii-il and 

smId 	s 	11! 

THR COURT: Ms. Seuor, do you know of any 

	

10 	roAfion why yoo soulll not h c e, rair and itiloartial 

	

11 	juror In UhlF; raNr? 

	

17 	 MS. SESI1P: 	Vkt0-4. 	Ry lookinu at hitrl, he 

rndF4 mr! of Charlr.s Mein.Rors. 	T'm vu-ry 

	

14 	 THE fir011RT: 	I'm uoinu to excus:I. you. 

	

IS 	 M. SEGUR! 	Thank you. 

	

1R 	 THE COURT: 	You a,rtl free 10 00 houtp. 

	

17 	Thisnk you, Ms. Svuor. 

	

114 	 will you call another name, pleaswl 

	

Iq 	 THR r:LRFIR: 	rollevo Marie mlinnr,y. 

	

2n 	 nrir.r.sEn MARTS: mnnuNv 4  

	

71 	havinv he'.Pn fIrrit duly Rworn tn 1 r1.11 the truth, thr. 

	

9/ 	wholo troth and nothinc.1 hot-  th r troth, Teoitifiod 

	

PA 	 follows! 

	

24 	 THE (7CIIIRT! 	Ms. Mooney, Or, you know of 

	

2R 	Any reason why you oould nol nerlifl fairly mnd 

; 
- q 7 
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• 	

I 	impartially7 

MS. MCIONEY: 	No. 

	

3 	 THR rOURT: 	Ai this litoo, WP Artl 	 VO 

	

4 	1,4;46,  0%1r hreak for lunch. 	WA will resome al  

	

5 	ladies and gentlemein. 	 • 

Now, at each admonition nr At eal:11 

	

7 	adjournment, it's my duty to admonish ihe jury 111440 

A 	you must not disclo4s this oARO among youroelwts or 

with anyone else. 	You must not— read, watch, or 

	

In 	liston to Any news, should there he/ Any newS, el the 

	

11 	trial and you must not fnr m 	elgtIVRRst Any opinions 

	

12 	O0000rnine ;-sny subjwnt onnto-teted with the trial 

	

73 	until the case is Finally submitted to thrt jney. 

	

14 	 Also, ladies and gontlemon, you will he 

5 	fu 	rig lhe attorneys nut in rho .  hallway pftrhApR. 

ifi 	MR. hippis And Mr. Hillman wil) not ho engaging 

	

17 	memh.-.rs of the jury panel in nonversarions. 	ThE:. 

	

IR 	reason hoing that they, .114 attorneys, aro tICIVIoa 

	

19 	by certain roles that apply to their proPemston and 

2n 	during the cnorno nf tho trial, it just wnuld noi he 

	

21 	peopor fr ■ r. tho attornAp4 to hP onu.:11jinu mit!Mht!rK of 

	

22 	the jury in social ennvOrsations. 

	

23 	 Now we will resume at 1!:10, lArflee; Ana 

	

24 	uentiemen, and gather downstirs ii thw jp.tvy roOm 

	

25 	where you tue!rr. eArlie- r tbis morning dud joRr wait 

5 
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1 	there for in bailiff to hrinu you op to 000rt. 	We 

will resume At l!sn. 

(nrf the ronord at 11:5A A.m. and hack nh 

	

4 	 the record at )!7,5 p.m.) 

	

5 	 TRR CinnHT!: We will res)MP with the flourt• 

	

6 	exrtmIninu M. mr-J rtny. 

	

7 	 Ms. Mooney, you indicAtd ynn thonuht yoo 

cmuTO ho a fair and Impaetiell jarop, T hHIlove, 

	

9 	thAt 1: orroct7 

	

10 	 MS. MOOMFY! 	Yes. 

	

11 	 TRP. COITRT1 	nn yoo know sinyone seted ih 

	

17 	the jory box? 

	

13 	 MS. MOCINFY: 	Nn, T do not. 

	

IA 	 THP, COIIHT! 	Are yno Acquainlv!a vi hdity 

	

IA 	•of the partInipant's in the triAl, thP alrorhoys or 

	

16 	the defendant Mr MoragaT 

	

17 	 MS. MOON? ! 	No, T'm tint. 

	

IR 	 TR17. C0URT! .  Will y011 Vol low the Coorr P s 

	

iq 	Tnntruolinns on 1- 1- 1 	law7 

	

70 	 MS. MOCINEY: 	Yes, T will. 

	

PI 	 THR CCIORT! 	Rave you ever been the viotim 

	

72 	of a r:rime7 

ms. MOONRV! 	No, T hAlao not. 

	

24 	 ?HP; C0TIRT: 	no yoo have friends or,  

	

25 	r•lAtiveR, if you koow, that hay 	heen vir.:timized? 

q4 
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• 
Ms. mnomFy! 	Yes, T On. 

2 	 THE COURT: Who would that bo7 

MS. MO0NEY: 	My parents got their house 

4 	hroki- into just a C:ouple months auo. 

A 	 Tmg nnumT! Was Anyone arrested? 

6 	 MS, MOONEY: 	N(3. 

7 	 TAR COURT: 	Would th.-Ar pxp6, r11.44c0 that 

A 

	

	thny encoontcred in ;illy way influencr! your verdiot 

in this case': 

10 	 MS. MCIIINFY: 	No, it would not. 

11 	 . THE COURT: 	Arr. you acquainted with any 

12 	law eafnrcement officers? 

In 	 Ms. mnnwry 	No, I'm not. 

14 	 r 	COIJRT 	Ts therv! anything by ric•ason 

15 	or the nature or the charges in this case rhe,t weuild 

1A 	m,;11.c. it difficult For you to be Pair And Impartial? 

17 	 MS. MOONEYt 	Ni. 

lA 	 THR COURT! 	no yuu know Any or 1h4-! 

lq 	witlossses the Statpl intends In call? 

20 	 MS. mnnNRY1 	Nu, T do not. 

21 	 THR (1011RTt 	How 101,10 havl:. you resided in 

22 	Clark Cilunty 7  

23 	 MS. MOONEY: 	For eight years. 

24 	 THE ooliAT- 	Prior tu rhAI, whetre dit3 yuu 

2h 

q5 
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1 	 MR. MOONEY• 	Now OrlmAns, Louislank. 

	

2 	 THE COURT: Wmro you omployed there? 

	

A 	 ms. monNEvf 	No, T wAs not. 

	

4 	 THR cnonT .  Arm you presently employpd7 

MS. MOONEY! 	Ti, T'm nmt. 

	

6 	 THE COURT! Arm ynu m1rripd7 

	

7 	 MR. MOONEY! 	Ye.R, T aM. 

	

A 	 THE COURT! Whyro is yoar huHhAnd 

mmvloymd? 

	

10 	 ms. mnnNEv: 	Hm's omvloyed at Sigr Syslom 

	

11 	Tnnorporatod. 	Ho IR An m1molrioian. 

	

12 	 THE InnuHT 	no you havP ohildrmn? 

	

13 	 MS. MOONEY! 	No, T don't. 

	

14 	 THE GOURT! Did you servm in the Armod 

	

15 	forron? 

	

16 	 MS. mnompv: 	No, T have no[. 

	

17 	 THE COURT: 	What 1,4 rho oxtorit i,r your 

	

IA 	formA1 pdUn9linn7 

19 	 MS. MOONEY! Tenth grade. 

70 	 THE COURT: Hsu& you over Aerved ms A 

71 	juror hmform7 

22 	 MA, MOONEY• 	Ni- , I have not. 

THE COURT! 	Have ynu ever sued or hri 

74 	surd in any typo of 11t1gAtion7 . 

25 	 MS. mnnuEv, 	No, T ht4V1-. not. 

c)6 

PATSY K. SMITH, OFFTOTAL COURT REPORTER 

615 



• 	

1 	 THE COURT: 	HAVe- yrm 6.vor had persioal 

	

2 	Interest or private inl'prosi in any clriminal case? 

M. MOONRY! 	N. 

	

4 	 TKR COURT: 	Questions, Mr. Willman? 

	

5 	 MR. HTLLMAN: 	Ni qfieRtions, Judge. 

	

K 	 TKg COURT, 	tot. Lippis. 

	

7 	 MR. LTPPTS , 	No, your Honor. 

THR rnsIRT• 	The State may oxernise the 

fourth peremptory 1:h6111-nun. 

	

ln 	 MS. LTPPTS1 	Your Ntinnr, at this time, 

	

11 	tho State would Willi& Its fourth peremptory 

	

12 	challenge. 

	

lA 	 THR COURT: 	The de.frInse may exerr:ise 

	

14 	fourth poromptory ehallenge. 

	

15 	 MR. KThLMAN , 	Could WP appreolch the 

	

IR 	honch, plor Horie,r7 

	

17 	 THE COORT! 	Vi. 

1A 	 (Off thl.1 recnr3 AisloowKinn nnt vwpnrtrd.) 

1 04 	 THE COURT. 	Thw Ovit!nst-: moly 14-xetevisR llic 

;r1 	fourth perempto ry challenge. 

21 	 MR. HTLLMAN. 	Your Honor, the 

'2 	would thank and P}WHISP juror numlwr 57, Mr. 

ns 	Caudill. 

24 	 TPR CnuRT2 Thank yon, Mr. Caudill, for 

25 	your attendanoo teiday and you are frow tn un 

97 
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1 	 THE CLERK: 	Howard L. Tohlrlr, 

	

7 	 HOWAR11 L. TOALFR, 

	

a 	hciving 	rirst duly 14wurn in toll 1hr. truth, thm 

4 	Whult. truth and nothinu hut thP truth, 	 a nd 

fulluws. 

	

6 	 THE nnuRT! 	Mr. Tuhlor, It gp.ts 

	

7 	rilwtitiv4:., biil wn hAvo. Un ask thoRi4 rittpsiions. 	Do 

	

A 	you know anyunm sPat*z.d with you? 

MR, TORLER. 	N“, 

	

10 	 THE couRT 	ni . 	know mithor 	1ht- 

	

11 	r I 	r 	 lvod7 

	

12 	 MR_ TORLFRI 	Ni. 

	

13 	 THE cnuRT! 	11,1 pin know Mr. Morri ga, th 

	

14 	dornntiant7 

	

In 	 MR. TOEhER: 	Nu. 

	

16 	 THE onT;RT! Do you know of any vrasun why 

	

17 	you c:on1e1 no1 	fair and Impartial, 

	

1R 	 MR. TORLER• 	N. 

THR CTNRT: WIIT you tell,nw NIP CeMPYIN 

	

70 	TnstructionR on thr- law? 

M. TOELER: 	Y. 

	

72 	 THE COURT: 	EvF.n though It might hg! 

	

73 	difif.ront Ahan what ynn think Ihe law is ur F.hould 

	

74 	hp? 

	

76 	 MR. TOFILER: 

PATSY K. SMITH, oPrrciAL rInuRT REPORTER 
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• 
	

1 	 THR COURT! 	Rave you eupr hPeu Ihm viotim 

	

7 	or .1 crimn7 

	

3 	 MR. TORLER: 	No. 

	

A 	 THE COTRT 	fln ypta havp anyone olosP to 

	

5 	ynu that has hson VintiMil7.01 a7 

	

6 	 MR. TOS1',RR! 	T havo a 	'that wds d 

	

7 	v$etim of a hiA and run. 

Ti'R CWIRT: 	Would thFli In ;:iny w.-.y 

influpure you in this cssp7 

	

10 	 MR. MILER! 	No, the pprson ( 4 ame ha;:k. 

	

11 	r:ouiplo hrlorA 

THR COURT: 	no yon h;?xict friendH or 

	

1S 	rt-1.1itivos Ihat are. polilIP orfloes-s? 

	

14 	 MR. TOfir.ER: 	T bkvp somp 

	

in 	rrifiods. 

	

16 	 TT R COURT: 	Arp thpy with thrt 

	

17 	Motropolitan F ei 1 	r rippartmont? 

MR. TrYfit.P.R! 	Yes. 

	

lq 	 THY: COURT! 	Worv any of thoso frionds or 

	

7n 	Rinqu;.4intances on the! limt of witnessrtm !hal MA. 

'1T.i1ji 	rpati? 

	

22 	 MR. TOSLRR: 	No. 

23 • 	 THr. COORT: 	Anythinv hy rp.!aRnn or your 

	

7.A 	kuleinaintanfmship with thOsO offi(:ers that mluhl b.! 

	

2A 	diff$rulr for yelp to judup ihk oredibility 

53 4:1 
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• 
1 	officers? 

2 	 MR. TwAt.Rill 	Ho. 

	

3 	 THR COURT: 	no you know any of those! 

	

4 	witnuAses whose names .10.111..V14  

MR. TOALER! 	116. 

	

5 	 THE COURT: How lonu hhve you residKa in 

	

7 	Clark County? 

	

A 	 MR. TORT,ER: 	Thirty-two years, 

	

A 	 THE nnuRT! Where Are you ilinv1nye17 

	

10 	 M. TOAT.FRI 	Fmicon Homes. 

11 	 THE COURT: Whmt du you do there? 

	

17 	 MR. TOAT.RR: 	T/m vice urnsidnt or 

3 

	

14 	 THE COURT: What IR your education? 

	

15 	 MR. TOALER: 	I have a R.R.'ic husiness 

	

16 	aOminis .tration. 

	

17 	 TRE O U T 	Are you marriod7 

	

IA 	 MR. TOAT.RR: 	Y. 

	

Ira 	 THE COURT: Iv; yoar wife employed7 

	

10 	 MR. TnFILF,R, 	No. 

21 	 THE COURT: 	nn you have children? 

	

27 	 MR. TORLFR: 	Yr. 

THE COURT: 	How m111y7 

	

14 	 MR. TORLER: 	Four. 

	

16 	 Tin? couRT! 	Sow n10 IS Ihk oldest 

Clf) 
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0 
1 	 MR• TnilLF.r: 

7 	 THE rflURT 	fln all 1hs-1 childron Iivp with 

ynn and ynur wAre? 

4 	 MR. TORLER: 	Vos. 

THE COOST! 	nta you sprve In thn arwpd 

A 	fn.or:7 

7 	 MR. TrIBLERT 	Ni. 

A 	 THE COURT: 	Havo yin) ouchr mprvpd at.; Ft 

Juror hoforo7 

IO 	 MR. TOSI.ER: 	Nn. 

11 	 THE nntIRT! 	 yent t-o/or hopn iF1 1111 to 

17 	ho a juror hnforo and uott•n as fqr am tho jory hox 

13 	and thin mxcumild? 

14 	 MP. TORLER! 	Nn. 

n 	 THE COURT: Rave ynu pvpr sueil nr 

16 	snod? 

17 	 MR_ TORT.FR: 	Ni,. 

IS 	 THE nouRT, 	14',1f,  yOit PidOP had any 

1A 	porsona1 InlorPst in rhirt nnloomf! nf any 4:rimina1 

ln 

71 	 MR. TOSr.F.R. 	No. 

22 	 . THE cnuRT,_fl1i ynu anot%Tl rhomp 

73 	 rhat T montionmd 	r1 1r rttuardinu Fho 

24 	hilivOn of pronf and 11-4 	pposomptinn nf ionncpnt:p in 

orminal 
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1 	 MR. TrIFMER: 	YPS, 

2 	 THE COURT 	 iong, Mv. Hillman? 

3 	 MR. HTLLMAN. 	No que91- ions, yonr Honor. 

4 	 THE CNIUST: 	M. Lippis7 

MR. LTPRTS: 	No qui4Arionm, your Honor. 

THE rnuRT! 	stAtp meiy 14mtivitiN44 thft fifth 

7 	LwrPmptnry n151IphuP. 

• 
MS. LTPPTS! 	Th. Slate! would waive its 

fI fth pf!remptnpy challongo. 

10 	 THE CMCIRT: 	The dofenno may exorcise t-ho 

11 	fifth poremptnr4y ohallpnue.. 

12 	 MR. RTLLMAN: 	Ynur Hnnor, thr. 

111:ink and VOtrTIIKI" juror. nmillatr 45, Mr. Matih. 

14 	 THE GnowT! 	Mi. MarKh, wv thank pm rur 

ln 	your attendaune, today. 

1fi 	 nR11 anilthrr name, pioase.. 

17 	 THE MERR! Debra ROhinson. 

IR 	 nrTIRA IONE RnRINSON, 

1=1 	havitnj tj i• 	r I r rdo/y gwnrn to rp, 11 thp truth, the- 

7n 	whoi,. troth and nothinu but Ihe truth, teRtifip.A oud 

21 	KA;c1 HM follows! 

7:1 	 THR noriRT! 	ms. Robinson, do you know of 

73 	any reas.on why you oould not 	a fair juror? 

24 	 MS. TMPINSI)N! 	Nn, 1 dun 'I 

25 	 TRR rntTRr 	flu yno knnw .:414yon• si:-atsel in 

1411 
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1 	ihe Jury hox7 

7 	 MS. ROATNSOW: 	Nn. 

THE COURT! 	On ynu knilw Mr. MnpALIA, the 

4 	derenaan17 

MS. RnRrNsniv: 	Nn, T an nit. 

F. 	 • THE COURT. 	nn you knnw Mr. Millman, hitl 

7 	1-ittorney7 

MS. ROATNSON: 	No. 

9 	 THR COURT: 	nn ynu know Ms. F,ippl47 

10 	 MS. RORINSON: 	No. 

11 	 THE COURT: 	or the DINVVIr . t Attnrne-7'24 

19 	offiatt..7 

13 	 Will you follow the Court's Tnstruction 

14 	ill 	1i 	law7 

15 	 MS. RORTNSTIN: 	Yes, T w)11. 

16 	 THE COHRTI nci you have friends nr 

17 	rplatIves that 	ri police officers, 

18 	 MS. RORTNS0ri: 	tin, T 

19 	 THE CO(JRT 	Hv ynu nr anyone close to 

20 	you evpr hocin tht. victim of A erimei 

21 	 MR. ROSTNSON: 	Ves. 	T have. 

27 	 THR COURT: What was thP crimol7 

23 	 MS, ROBINS0N: 	Our snn in an atlemplea 

74 	murder. 

25 	 THE COURT: 	WaR it the same inoiapni",  

103 
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MS. RC/RINSCH: 	VeR. 

THR nnuRT? 	Could you tell me a little 

merp about k-he 

4 	 MS. ROSTNSON! My ex-husbcind shot me 

a 	the hank or the he.id With A .22 rifle mod theo while 

6 	T woFt at the hospilal, he ernli hack and set my 

mi3thilr'F4 hnose no fire. 

THR cOURT: How innu aun did this 

happeo7 

ln 	 mg, RnArmsrm : 	Almngt flue years sun. 

11 	 TITS COURT! 	Have you roily v.-reveled? 

12 	 MS. HORTNSON: 	YOS, T have. 

THE COURT! 	D.114t; "there a trial, jury 

14 	trial? 

15 	 MS. ROBINSON: 	Not 4 jury trial, on. 

16 	 THE COURT: WaR he arrested? 

17 	 ms. RnsTusnm! 	RH cove himself up. 

15 	 ?HP cnuRT! no you know what happeoed lo 

19 	tho case? 

2C 	 MS. HOSTNSON! 	HC• pleaded uuilly aod he 

21 	w;,s sent ro 	 fnv six years. 

22 	 TSP. COURT! 	Ph) 1.1.At e;.4 ,40 in kny wA y  

2A 	leavo a had feelinu with you ahnot the c-vinit(1.1I 

24Jivih 	yR t flm ? 

25 	 MS. ROBINSON: 	With th.2$ t partinular case, 

1 n4 
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S. 	• 
	

1 	yeG. 

	

7 	 THF GOIMT. 	Do yin) think that that miuht 

	

5 	somohow carry ovor into thim 	anti in momo 

	

4 	a problem for you In WIR n.ttrAP 4414 an0 when T riay 

	

A 	vrotilnm 

	

a 	 MS. RORTNSON• 

	

7 	 THE COURT: 	T mean* 	yon heinu a 

	

A 	fair and impart- ial'jurnr? 

MS- PrIETNsoN! 	N6, bru0AliKP thim ham 

	

10 	nothinu to do with my )ire. 

	

11 	 THr COURT: Would iV have any Impaol on 

	

12 	tho way you would reoF!1ve rho Tnstrog:I/unA on rho 

	

13 	10w, for r-‘54amplet, tlwit thr! Cnn-rt might giorl you7 

	

14 	 M. ACIATNSOM: 

	

IA 	 THE COURT: 'Did yon,have; any roillioulA .  

	

18 	Ih•.n ahoot the Dimtrint Attornny'si ofrir:0, Adverse 

	

1? 	11-P1inum about tho niAtrimi AttornPy'A; offine 

	

18 	way they hmndlfid 	he cal-1117 

	

IS 	 MS. ErIETNSnW! 	Nn, they did A r..a1 wield 

	

fl 	jelh. 

	

21 	 THE COURT: What ahout 	po11nm 

	

77 	depAetment7 Did you havp any rpelinus about [hem at 

that tim14 7 

	

24 	 MS. ErlAiwsONt 

	

25 	 THR COURT: 	What ahuut 	mtrikpl. that. 

105 
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• 
nia yniir rilrmor ho4w.ha 	.4t1 i4 1 1-0 " 41 "Y 

2 	aopoiotod for him, do yoa know? 

MS. EnEINSON: 	YfIK. 

4 	 THE counT 	wAs iv 1ho LoghTfo doferidol.'s 

A 	offit:o pM. 

MS. RCIRTNSON: 	T 

THR COURT: 	-- if yon 

MS. JflS1NSflN 	I aNSUmo. 	T don't know 

ln 	 THR COURT: no yon havo any fRollouo 

Ahnull dofoni,to Attornova in nrimirnztI 

MS, ROETNSOW• 	Wo. 

13 	 THE COURT? 	Adt./Pre Fe49;inus? 

'A 	 ms. RosTmsnw! 

TA 	 THE COURT: 	Tf4 yono hoshand still in 

18 	jail, in prison? 

17 	 MS. RORTNSON: 	Yos,  

18 	 TRR CnitET: 	Havtl senn re-r”IvHd Any 

19 	i%orro.qpondonilo from yonr husband sinoe ho Kal-; 

7n 	in prison? 

71 	 MS. RnRTWSnN: 	All tho limo. 

79 	 THR COURT: 	Ar-t ihoy throate.ninu7 

MS. RnRTNSON: 	N. 

24 	 THE COURT: 	Hms ho said anythinu to you 

in thIR nnrrPspondf.nco or haR anythinu dovolovod 

108 
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1 	ni: 	imur1,4nnmpnt thelt might somPhow havp 

impAnr on yOnr !Alinkin9 In thiri naee? 

MS. ROEINSON: 	Nn. 

4 	 THE COIIRT: 	Anythinu hy roallon of thp 

A 

	

	ilmturp or the chet,ru•.A in this aeseji.t would mptke 

• Olffiopilt for yoU tO be fair aria impArikil? 

7 	 MS. EnSTNAONI 	Not at All. 

THE COURT1 	nei you know any or •1rn.7.0 

persnns whnse names were recitil as witnesses? 

In 	 ms. RORINSON: 	Nn, T dOntt. 

11 	 THE COORT ,  Hnw long hAvo you iiupd in 

C.1;irk County?' 

M. finS1NSoN1 	A yFtAr and ci half. 

14 	 THE cnuRT! 	Prior to ihrst, where did ym, 

15 	live? 

16 	 MS. RORTNRON: 	Mir:hiukto. 

17 	 THE COURT; 	nia thig inciaRnt th.it you 

18 	relatt, a, 	1h.:$1 tkke pimc:n in MichluAn7 

14 	 MS. ROATNSON: 	Ye!A, iv ala. 

7.r) 	 THF. COURT: 	Whpn you wr4prl lIvInu In 

21 	Mif.hiVtn, Wskre,! you employe.d there? 

27 	 MS. ROHINRON: 	No, T was not. 

THE COURT: 	Arp you pro:qpntly rAmplovpd7 

24 	 MS. RORTNHON: 	No. 	Tsm A homemAker. 

7.5 	 THR COTIRT: 	What lypp or empleymeni aoek 

107 
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S. 
1 : . .. 
I 

I • 	. 

.-• 	 - 

18 	with you and your —husband? 

M. 80RTNSON: 	'Yes, thpy do. 17 

. 	 , 

i 

1 	your husband have? 

MS. RORTNSOU: 	RP wo'rks at Sold Rond Tito 

3 	Creant Corporation. 	He is ,%tt parts purnhasor thv!ret. 

4 	 THR crinHT . : Do you have childron7 — 

MS. R0STIISSN, 	?Rs, r do, throe. 

THE nnuRT, 	Are they hy this prffsrInt 

7 	mArrlago? 

A 	 . Ms. RoRTNsnN, 	nno 

9 	 THE COURT: And two by the rnribv 

10 	marriaue? 

11 	 MR. RORTNSON• 	Riuht. 

17 	 THE COURT: 	How old ara the children? 

11 	 M. 	RARTNROM 	Se.v4:!n, Four, and two and a 

14 	half. 

THE C00RT: 	Do all three r:hltdren live 

2 

Ui 

18 	 THE CCIURT: 	What is your e0Uoation? 

14 

70 

. 	21 	forreel? 

22 

MS. ROATNSON! 	Ten111 grado. 

THE COURT: nAd you snrve_ in tho artn4ld 

MS. RORTNSON! 	Nn_ 

23 	 THR C07RT! 	RAVti yon over br-•en called for 

74 	jury duty beform7 

25 	 MS. H0RTNSON! 	Ho, T haven't. 

105. 
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1 	 THE colIRT? 	Have you OUOr mo„la ur hren 

7 

3 	 MS. ROBTNScN: 	I havr. sued hprore. 

4 	 THR COURT: 	Tell mo Romothinu about that, 

5 	t horpened in thot rase' 

MS. ROBINSON: 	My daughtlAr who iN 	vi- ii 

7 	now, when Ahr WhR tWO, she. fi1 	ri piao•. 

tooNint , sA hat-.1.f in Mirhluan and AoverrOy cull her head 

and I" g.ned rnr t1mmaul:P4 	rhAl. 

10 	 TNR COUNT: 	Dia that ugi lo A jury Or WkR 

11 	i scrtled7 

12 	 MS. ROBINSON. 	Tt was settleld not cur 

1n; 

14 	 TNR COURT! 	Won Id that egpuril.noo In any 

15 	way influonoe your verdtnt in this Cr? 

IR 	 MS. RORTNSOU . 	No. 

17 	 TNE COBRT: Nave yOu evor had a pPrsunal 

la 	inimrrINt in thp notitomel or any criminAl r:Aso omi:OpU 

th(1 kmp. caf-ke yoo retlitstvta hv your itx-otsband? 

70 	 MS. ROBINSON: 	No, T haven't. 

21 	 TNR cnURT! 	Mr. Hillman? 

22 	 MR. HTLLMAN! 	Nu queRthins, your Hortur. 

23 	 THE COURT: 	Ms. LippiA? 

74 	 MS. LTNITS• 	No que:stIonA, your Honor. 

75 	 TBK COURT: 	The Slato mAy pxnrr:IsP thl-t 

1 09 
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• 	• 
1 	sixth peromptnry 

9 	 MS. LTPPTS: 	Trul! SVatql! wool 	 iis 

3 	sistth perPmptory 	 1.mj. 

4 	 THE CDURT: 	The- ele-fenHe may t.xrrolf-ke. 

sixth nhallongo.. 

6 	 MR. HTLLMAN: 	Vour Houor, ihn 

7 	would thank And rIxousr jurnr 67, Mrs. Rollinson. 

A 	 THE rnimT, 	Mrs. RnhinAnn, 	Ihrink yiu 

rnr your Attpn0ance. tosloy hna you ;:iru! frel:! t6 C141 

i 0 

11 	 MS. RORINSON! 	Think yun. 

12 . 	 THE CLERK: 	Muniquo Oolt ■ . 

11 	 MONIQUE I_ cnnR, 

14 	havinsj llsa&n First dilly 14w0ro tn 1-n11 thr. truth, the 

15 	whole truth an0 nothing hut thp troth, te!Alifirld And 

16 	Raid as roliowg: 

17 	 THE CflURT: 	Mrs. Co1r., ynis hay& hrmrd R/1 

1R 	Ihu.set 	 wo hAVO 111-trin foskinu. 	no ynu know (kr 

lq 	ilf4y reaRiin why yni) r.ou1dri,i1 	itPJt- rAtely7 

70 	 MS. •COLF: 	Win, 

21 	 THE COURT! 	no ynn know eilhor uf rho 

77 	Allvirm4yA involuod? 

73 	 MS. COF.E: 	Nu, T don't. 

24 	 THE rntIRT• 	no yoli kuuw the apfpnaanti 

75 	 Ms. nnnR: 	No, I distill. 

110 
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• 
	

1 	 THE (MORT: no you know anyoho that's 

ldioate.(1 with you in tho jury hux? 

Ms. mILF! 	Nn, T dou'L. 

	

4 	 THE COHRT• 	fluu you know 	ryr1 hij m1141111 

thim 	othor than tyhat yotl hoard in noort today? 

MS. COI,E: 	Nu, T dun 't. 

	

7 	 THE cnuRT. 	Did you hoar whi-i 	I said 

.aliout the- 	 Ihrt jury and lb.- funotiuo or 

II t' Court? 

	

10 	 MS. OOLE: 	 T did. 

	

1, 	 7147 cooRT! 	yo0 forlow tho Cuovi's 

lut-Vrurtions on rho law? 

	

IA 	 MS. Cf1r.E.: 	Ys. 

	

14 	 THE nrIHRT: 	Ravi you or anyonH 	 lu 

	

16 	ii 	rvor 114-!.t.n thv.uj I 	in of a crimel7 

	

16 	 MS, conR! 	I limvm. 

	

17 	 THE r!nuRT. 	whAl iR thm 

	

IR 	 MS. COLE: 	Altvmutod z-IF001,11 assault. 

	

19 	 THE COURT: Huw 1unu atjo was thiA? 

	

70 	 MS. COLE! 	About -IR 	 mon. 

	

71 	 THR COURT: 	WAK It in Clarl.: Cottnty' 

	

77 	 KS. COLE: 	Ynti, it war-i. 

	

73 	 THE COURT: 	Was anyortia arroFttil:07 

MS. nnr.R. 	Me), thpy topt.elz:nit. 

	

25 	 THE rOHRT: 	Oid you know ths- pe.rRon7 

11 .1 
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1 	 MS. COT.: 	No, T 

2 	 THR COURT: 	Now, the. (11-1f8;.uannt in this 

i;o4K0 has rtimilar chnrue.k nualnAt him in thim 

4 	nil you thln4 that WOOld posP a prohlom for yuo? 

5 	 MR. coLp! 	No, T 

6 	 TFIF nOURT: 	Wt-rre you iujorru3 iu 

7 	Ath-ropt"2 

A 	 MS. cnr.pf 	No, just very FriuhtP7Jeld. 

THE COWAT1 	How old weTrf- you al thiL. 

10 	liMo7 

11 	 MS. nnLE! 	Folivtpe2n. 

12 	 THE COURT: 	Whwrr. dtd It1.10:r. vii-scn-.7 

1S 	 MS. COr.E: 	In on r• 

14 	 THE M./71AT: 	To isioviriaa7 

16 	 MS. OnI.P.! 	•PA, io 	 Celouty. 

16 	 THE nOURT: 	Werp,  yoo Hhtisfiea wi I.tb, 

17 	way rhe polioR handlPrl your 1nvestitorinn7 

IS 	 MS. COLE: 	VoAlt, they did the hegt ihtuy 

19 	 • 

2n 	 THE cnniiT. 	nid y n U ufit, r Any prrmanonf 

21 	injury Or 11amFojp7 

27 	 MS. COLR! 	No. 

2a 	 THE COC/RTI 	13 :-...yilllolouival est,  vhysit- e,I7 

24 	 MS. COLF: 	JumI 	C r iii 	nr 	1c•nu titan, 

25 	hur lhat's all. 
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• 	HO 
1 	 THE cnnilT! 	AloP you employod oulsid 	1hr 

7 	homr7 

3 	 MR. COVR• 	No, 14ir. 

4 	 THE OTIORT! Whvre is your hunhand 

employPd7 

6 	 MS. COLE! Nevada Prefab EnginPprm. 

7 	 THE CWIRT: 	nc, yrm h44vo nhildron7 

8 	 MS. cnnF! 	Yes, T au. 

4 	 THE rnoRTI How many7 

in 	 M. cnr.p...! 	Thr04-!. 

11 	 THE CnUNT: 	Hilw 010 Is thP 01desi7 

1 2 	 MS. cnivr! 	Thlrlern. 

13 	 THE COURT: 	nn all thrt4e chi/avert live 

14 	wiih you and ynnr huAbao(17 

18 	 M. COLE.: 	VPs, thr-y On, 

• 	

16 	 THR crinnT! 	fl hi you servr lu thr. 

17 	forcen? 

15 	 MS. COLE: 	No, I did not. 

14 	 THE COURT: 	What Is yniir f01, mhl 

20 	c-clunation? 

21 	 MS. COLE: 	Hirjh srhonl ?nd alinilt Rix 

97 	months oollHip-b lauluivalPnny. 

2n 	 THR clnuRT: 	14.1 ,..., 0 you ove-r 	 jueor 

24 	br, forr7 

7h 	 MS. rInr.R! 	No, T havv-! not. 

1 1:4 
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1 

-. . . 	• 

1 	 THE cOURT: HavH.vou ever heen A pkery 

Any ?...wr4nit? 

3 	 MS. COLE: 	No; T hAvenit. 

4 	 THE COURT: Nave yna ever hAd pPrNonAl 

3. 

5 	interetit in the outo-ome of any HriminAl oANg+7 

MS. COLE: 	Nn. 

7 	 THE COURT: Mr. Hillman? 

MR. HIT.LMAN: 	No queationri. 

q, 	 MS 	NTPPTS:  

10 	 THE COURT: 	The Slate mAy ourL.rmise the 

11 	Alaventh 	 challenuo. 

MR. r. -IPPTS: 	SPAte would wAivP Iit 

IN 	seventh nhalletnpr. 

14 	 THH (741UR1': 	The de.r,:nNe.'nr.ly crtne,;Hp. 

lh 	 MR. HILLMAN: 	Your Honor, the defense 

16 	won1) thank and 1-”crtiole mg. colA, juror number 51. 

17 	 THE COURT: Thank you, M. Colfl, for yoar 

18 	attendAnce rodhy, 

19 	 MS. CCINP: 	ThAnk ynn. 

THE CNERK: Evelyn A1oomf1H1a. 

71 	 EVET.VN FAUM ntammFinr.n, 

R2 	hAving ht,:en Firsr duly sworn Io II-111 the trutb, IhH 

/A 	whole troth ?Ina nothinu bat the truitt, tstifirld 

P4 	said Ari frO7erwg!. 

2A 	 THE COURT. 	Ms. Floomfir.16, LIn von know 

1 14 
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1 	c 	tj remsrm why you nannnt he 	fair and impartikl 

2 	jornr7 

a 	 ms. Annomr -mr.n: 	T have. a dauuhtor lhat 

4 	%RA iflVillVed ifl I ralw g.:.4hvb• 

5 	 THE COURT: 	T didn't get .  all thkl. 

MR. RTOflMF1 ir.n 	I havi- a daughtrr Vh.41 

7 	w.Js involved in A rapo case and it would. 

THE. C1)11RT: 	WaR rhAt in Clark Cfpunly? 

Ms. ELOOMPTELTI: 

10 	 THE COURT: 	n.) you think 1h41/ mluhl 

11 	imvdot on your thinkinu in thiA t+:147 

17 	 MS. BLOOMFTFLD: 	Yes, T do h$wausg. it 1,04:1K 

12 	do-vaAt.fltinEl. 

14 	 THE t10VRT: 	1 1 11 PKnusP ynu, Ms. 

15 	Rlonmcield. 

IS 	 TRE oLRRK! 	Paul Petarde. 

17 	 THE nOURT: 	Ti.iruI you For your aliendkne; 

1S 	today. 

ls 	 PAM, T17.1411,IS PRT'ARDE, 

20 	 In-!v!o first duly sworn to tell 	truth, thr. 

71 whc/ 7o tenth (Intl ourilrhu hat the I ri I ii 	trstified and 

72  

'23 T 	nnIIRT. 	Mr. Petarde, how leolg h.lue 

nil you know dnyone sei.61Vi!d with you 
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• 
1 	jury host? 

2 	 MR. PFTARFIF! 	No, sir, T 

THE C011RTI 	nn yeall know or Finy rpasou why 

4 	you roula not bo 	r Att111 impart.  i I 	ind .  01) JII 4 C; 

S 	to Ii Iii the Stale. and the- deirnnOant? 

MR. PRTARDF• 	Nu, sir. 

7 	 THF COURT: 	n.) yno know cithAt- of 

AttornPys involvAd In this trial? 

MR. PRTARFIE: 	No, sir. 

10 	 THF cnuHT! no you know M. Moraua, tht. 

/1 	dofPndanti 

12 	 MR. PRTARTW.• 	Nn, sir. 

13 	 THF COURT 	Will yno 	 thr.. court's 

14 	Instructions nn thr. Tr.tw? 

15 	 MR. PETARnK1 	Ves, sir, T will. 

IR 	 THF COURT! 	HAur yon . over boon the! viotim 

17 	of A orlute7 

lfi 	 MN. PRTARTIF! 	No, sir, T havun I t. 

1 A 	 THR COURT! 	Do iiii hAve any friends IhAt 

20 	hi ■ vr. bAou 

21 	 MR. PRTARnR; 	A friv.nci or mlnA hAd his 

72 	oAr brokAn into ;Ind A storou 

9R 	 THF CrIIIRT! 	Woold thAt in any way 

24 	P1 i)1-Pis:- you in thit4 oasrt, 

25 	 M. ARTARt)R: 	No, sir, it wou1Ou't. 

11 
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1 	 THE nouRT• 	Are you ae:qualnted with any 

2 	 orrioreR7 

3 	 MR. PETARDE. 	One iif our nrighborR down 

4 	tho tOroPt i:41. a1 	offir.Pr, but Mhr ihan (bat, 

h 	T deinit knr,w anybody. 

6 	 THE COURT! 	14111,10 that in ahy WAy havr ah 

7 	itrivael on your thinkluu in ihiR caRr 7  

a 	 MR. PRT1R0E: 	No, Nlv, hot al all_ 

9 	 THE ronwr! 	Dr.in judgino thr: testimony 

10 	of the police offieers7 	• 

11 	 MR. PETARDE: 	No, Rir. 

17 	 TWR rDDRT: Do you Itttow ahy of 

13 	 whoRe natn•e were r•ad7 

14 	 MR. PETARTIE1 	No, sir. 

15 	 TRR COCTRT; Row long have you reRlde0 ih 

lE 	Clark Conhty7 

17 	 MR. PETARDE! 	Twenty-of-sr yravoci. 

IR 	 TRF cmiRT. 	Are you m1rried7 

19 	 MR. PRTARDE! 	Nu, Nir, 

20 	 THE 0011R1• What is your education7 

71 	 MR. PETAR0E! 	Tim 	junitir 	UHLV. 

27 	 THR COURT: 	What are you s 1 utlyinU 7  

7R 

 

M. FIRTA.RnEt 	Pripd. 

24 	 Tgg couaT: Are you A uradoate of onP nr 

25 	ihr 1 i 1 	choola'.7 

117 
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• 
M. PRTAROR!' Vem, mi•. 	I grAsinal.ta in 

7 	3mul)mry '116 from WPmtro Hi e& School. 

TiV. COURT1 	 you ftver 	oo11t:11 

jurov to-iforol 

MR. PRTARTIP.: 	T 	f1.It1 Wh(ln T wo-g s in 

6 	hiuh Auhool, hut T (10n 1 1 gO hiii•7a11,40 of Auhool. 

7 	 11M COURT: 	Ravi+ yn rt 	(1 or hmpn 

ft 	nued in isny type of oim31 or triminal prini:PpOlousi7 

MR. PRTARTICt 	No, n1r. 

1 n 	 THE COURT! 	RAuft you over ha%1 	permooml 

13 	intnrest in the nutoome 	r -tny 	 tvkl)7 

12 	 MR. PETAROFt 	No, Air, T 

13 	 THE. COURT: no you hove ony prok%Irmn 

14 	ace:evrinu t1IoRF1 pr1ncip1F!R that T biive me.utlontl 

15 	eArlipr Ahnot I-  pi burtIF!n or vroof dna the 

16 	prPsumption of inonc:Anr:v7 

17 	 MR. PR'rRflF. 	N 4I , 	 ir. 

1R 	 THE COURT: 	no you think you c:An hP FA114 

lA 	tn both miOps7 

MR. PETARIIR: 	YPA, Rir, I think T 

21 	 THK COURT! 	Statn may exRrciAo it 	mIghth 

22 	pt.rpmptney rhallengo 	T'm Aorry -- Mr, Hilimo 7  

23 	 MR. HT.MANt 	Nr 	uostinng, 

V4 	 THE COURT: 	MN. LivElis. 

25 	 ms. LTPPTSI 	T just-  brivt,. 	fr.w 
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I 	queHtIona. 

7 	 VoTR DTHE'EXAMTNATTnN 

3 	ftV MS. LTPPTS! 

4 	 Q. 	Mr. PeVardo, tiyou ;IN nohool now, 

5 	currently OWN? 

6 	 A. 	Yea, ma'am, T am. 

7 	 Q. 	no yno have tIlassAs dartng the daytime? 

A. 	No, al niuht. 

So sittinu :it:: a juror wooldn'1 A:au:Qtr. you 

10 	to minn any classes? 

11 	 A. 	No. 

17 	 M. LTPPTS: 	Thank yoU, audUe. 

13 	 THE COURT: 	State. may p.xernise the e4uhlh 

14 	peremptory cballenue. 

15 	 MS. I.TPPTS: 	State would waive 11s•ei0h1h 

16 	nhal1onge, your Honor. 

17 	 THE COURT; The defense may exercise thk 

16 	eiuhtti peremptory challenge. 

14 

 

M. HTLLMAN: Your Honor, the defknse 

70 	would 	 its eighth ppremptnry nhaTiFtrivl. 

71 	 THE ['MORT; 	Ladles and oentlemen, will 

22 	you sland p/oefse to In 	worn At4 thP 	 In 

73 	cAse. 

74 	 (At this time tho Jury panel wi's doly 

75 	sworn.) 
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• 
1 	 THR COURT: 	Will you call two nAmor4; as 

2 	altornatr. jurorri pinAse. 

THR GLER%! 

4 	 THE COORTt MN. SnellIuu, would you come 

5 	forwArd tilt, /drie aml /- .,:fkie a spell I 	I h 	jury hnu whrre 

),Ailirr will  

7 	 THR CL7R7: 	Charli-s Sean. 

A 	 11TAAIR SUEr.LTNG argil CHARhEN reiTLF- nwn ARAN, 

4 	haviou heen first duly sworn ro 1- 1.11 Iho troth. the 

10 	whole trtjth and nothinu bui the trulh, 1 	1 1 I I ulAnd 

11 	sAid As follows. 

17 	 THg nritinTt 	Plnasn hn no.lte0. 

73 	 Mr4. Snellinu And Mr. BHAn, On eilher of 

14 	yui. knnw of any re.A:4ou whV ynkt 1111111d nol bo fAir And 

15 	impartial jurorft, M8. SnnllIng7 

1 n 	 MS. SNFLLTNG. 

17 	 THR COURTt 	Mr. ARAil7 

1R 	 MR. 8RAN: 	No. 

14 	 THE COURTt 	As ,I lternate jurors, ynn 

7r1 	wou10 noi uo hoick with the! 	 jurors to 

21 	dulihorkte At PhP ronClUNion r I all . rbe? vvideooe in 

;2 	thp 	unlesp; for AOMA reason'tho Court woold hAvo 

23 	to exnusm one of flip reunlav juroPs And, In that 

74 	eunut, M 	Ilino, you would be Nnaled for ihot 

25 	Juror. 	Tf wo haul tn excuse two jurovr-i, Vlinn, Mr. 

170 
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1 	RoNfi, you would he seAted for the secona one. 

	

7 	 With that information, would thAt odOse 

you io 	 AS tgi what's Doinu on 

	

4 	1IL r 	Ihe triAl, Ms. Sue1linu? 

	

5 	 MS. SNRI.T.ING: 	No. 

	

6 	 MR. SEAN! 	No. 

	

7 	 THR nnTIRT: 	no either of you know either 

	

6 	Mr. HilimAn, 6ttorney for hho deflundant, or FIIS 

	

0 	Livpis, the Attorney for the StAtn, Ms. Snellinu? 

	

10 	 MS. SNELLTNS• .No. 

	

11 	 . MR. RFAN: 	No. 

	

12 	 THR cnnRT! 	no oither or you kwIta me. 

	

ln 	Moraua, who is the liefendan1- 7 

	

14 	 Ms. SNET.f.TNG! 	No. 

	

15 	 MR. RRAN! 	No. 

	

16 	 THE COURT 	Will oeiGh or yun culluw thtl. 

	

17 	nourlis instructions on the 14;w7 

	

16 	 MS. SNELLINS! 	Yes. 

1 44 	 MR. BRAN! 	Yes. 

20 	 THE CIJURT: MK. Snellino, hauo you over 

21 	heeo the victim of A nrime7 

22 	 MS. RNRT.T.TWO: 	No. 

23 	 THF COURT: 	no you have any Iv:lends thAt 

24 	have been, if you know? 

25 	 MS. StlEr.LiNG: 	my mcithor-in-law's home 

121 
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• 	• 
1 	wat4 brokon into. 

THE COURT: Tn ChArk Cnonty7 

A 	 M$. SNRLLTNG1 	VPs. 

4 	 THE COURT: Hnw rmcmnt1y7 

5 	 MS. SNETJ.INO: 	Within the ynar, laRt 

6 	year. 

7 	 THE COURT: 	Anynnp! arpostg.d7 

MS. SNELLTN6: 	N0. 

THE COURT: 	Would that exporfrtnv 	in any 

10 	ve.-413, influonoD ynu ln this ra t;e7 

It 	 MS. SNEJ.LTNG: 	No. 

17 	 THE (OURT: 	Mr. Ri%an, have yeti.) ever hmen 

13 	Ihm 	 nr a nrimtt7 

14 	 MR. REAM: 	Wo. 

15 	 THE COURT: 	no you have any Fr iu-rii1 	ir 

• 16 	relativms that have haen, if you know7 

17 	 MR. RAN 

I 	 , THP conRT: 	no vtiklActv or voq unkva Any 

151 	 MK. ShP111nU7 

20 	 MR. REAN: 	No. 

71 	 THE couRT! 	Mr_ R.-an? 

22 	 MR. HEAR: 	Nn. 

73 	 THE COURT: 	tinythInti by reAsnn or 

74 	natnee. elf F h 	nharoo:1 in this nAso ihi41 wnold 111..ko 

75 	iv Oiffirult rnr yrigs ti) he- FAir 	nd)1l1P%'iri*I.117 	MS. 
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1 O 

11 

17 

rosido? 

14 

16 

17 

1 R 

MS. SNELLTNG: YIE. 

THE COURT: Was it ry.n is 1oual m&croiavy 

74 thorm? 

123 

Suol l inu7 

2 M. SNELIITNnt 	N. 

THE COTIRT: 	Mr. Roan? 

MP. BEAN: 	Nu. 

THE rOTTRT! 	nn olthor of you know any of 

tho witnesses whose. names we.r• road by M. LIppis? 

7 	 MS, SNELF,TNG. 	No, 

MR. FiFAN: 	No. 

THE c.nnriT• 	M. Snellinu, bow lonu bawl- 

yna livnd In Clark County? 

MS. SNELLING: 	Nine years. 

THE COURT! 	Prior to Ph  at, where did you 

MS. SNELLING! 	North'Hollywood, 

lh 	Ca1ifnrnla. 

211 

THE COURT: 	Wf!r1-"! yna omvloyod ihorp7 

Ms. SNELLTNG! YPS, 

THE COURT: What type of omploymont? 

MS. SRETJ.TNS: 	T wa's 	sovlretary. 

THE COURT: WPrtz. you evPr A legal 

21 	seorot ary? 

25 MS. SNET.T.1NO! 	No. 	Tt was previous lu 
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13 	e-riplrlyBd? 

14 

lA 	OilomvloyPd. 

MS. SMELLTNO! 	Hein -- riuht-  ricrw htlt iN 

—1 6 

17 

15 

74 

75 

1 

1 	. 

1 	 • 

2 	 THE COURT! 	The Al- trirne:y that yoo iworkei 

3 	for, whon you WPPIP a legal secretary,. dia hp do 

4 	c:riminal work? 

5 	 M. SNR1W.ING: 	No. 	Civil. 

6 	 THE COURT: 	Civil work. 	What i 	yerur 

jIiTi 

MS. SNET.E.TIM! 	Rio)) nnhonl 'And liitio hit 

r,r 

lo 	 THE COURT! 	Are you marrlorl? 

11 	 M. SNELLINC• 	Yew. 

TRR cntIRT, 	Wh•rp- 	your huNband 

THE cnnnT, 	WhAt typs ! nf wnrk ii ii he 

norwilly an? 

MS. SNET.r.Thlei! 	Wricklayf-r. 

lq 	 THR COUsT! 	nn you hilvp chileiren7 

,n 	 MR. EXELLING! 	YRS. 

THR COURT! HOW many? 

72 	 MS. SINFET.F.Trill: 	Mac', 

73 	 THE COURT: Rwm ola Arft they. 

MS. SWF:LT.1'MS! 	Sovon and l!ight. 

TRR couRT, 	nc, thr-ny livhu with ynti7 

P1 
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11 

• 
1 	 MS. SNELLT140: 	V. 

2 	 TM?. flOtiRT: 	Have you elvt.r. trPen a juror 

3 	hefore7 

4 	 MS, smpLnTua, 	N. 

THR CCIOAT: 	Have you ever Ru041 op Ilf-wri 

6 	oiled in Any type nf prOneeding? 

7 	 MS. sur,LLTtin, vp, 	7 havw wuod. 

A THE C0H5T1 What wan the natu -rw or 

 MS. swRLLTNn! 	Tt wan a floOding 	ii I 

THR COURT 	WaR that in 1711fornia? 

MS. SNRLLING: 	No, it wasi here. 

12 	 THE COURT: ,  Did it go ti a Trial% 

. 13 	 MS. SNP.T.LTNG! 	Not our partinnlAr nAsp. 

14 	Tt w,t4 I I l.41 whn10 1ot of people that had Rued. 

THR CflUAT! WAS thiR a mobilp homw par17 

16 	 MS. SNPLLTNG: 	YeR. 

17 	 THP CflUPTt 	11 Id yon evcir go inin lbw 

1R 	t:ourl on that triali 

MS. SNELLTNS! 	Nn. 

20 	 THE cnuRT1 Werw you told that 11 waA 

Pl 	triola in riliA 	triltrnrim7 

72 	 MS. sNP.7.T.ING: 	No. 

TI-IS cc-HIRT! 	Anylhing by r.L.,Isni, or ihat 

thi-tt might havo RI1inI 	I 	I nn ynnr 

75 	ihinking in thiA  

1 2t1 
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1 	 MS. SNELLTNG: 	No. 

	

7 	 THR nnuRT: ApyrbiDU by Pon of that 

c:egAe ihe,t miuht levir. you with a had feeliou About 

	

4 	the j41in1111 HyKlemi 

	

5 	 MS. SNELLTNG: N0. 

	

6 	 THR COURT: Or bnut atrornPys? 

	

7 	 MS. SNRIW.T1.16: 	NO. 

THR COURT! 	HJi you ever ha0 A pori4nnal 

intOrosit in thft nutvomP cif Any r.rimina1 alARA7 

	

In 	 ms. SNET.r.TNG: 	Yes. 

11 	 THR cnuRT, 	whAt waR,that,,MF;. Snellinu? 

1 2 	 MS. SNEIW,TNO: 	My hunhand war.; in trouble 

13 	oror..e horo. 

14 	 THE COURT: What waq thP itharue tht4rp' 7  

in 	 ms. sup.r.Lrua: 	Tim not 	urr 	7 think it 

IB 	wiasAanit. 	 • 

17 	 THR COURT: 	WAR thik after you wetro 

IR 	marrie0 nr hPfore ynu were married7 

lq 	 MS. SNELLTNn: 	After. 

70 	 THE nnunT: 	nid It uo to 	tria17 

21 	 MS. SNEr.LTNG: 	No. 

27 	 TwR minRT• 	fl hi hr. have ;Irl eittorsloy in 

73Iip.t nAsn2 

74 	 torS. SNE.f.r.INR: 	Court Hvvointr.0 7 think:. 

25 	 THR COHRT! 	Wasi It A public: cl,r,..tlop,p, ir 
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1 
1 	you know? 

MS. SHELLING: 	V0:44 •  

THR nnunT: 	Counsftl, would you COIT4H up 

4 	bore, p1easP7 

. 	(Off tho renord discuosio not reported.) 

THE cnuRT! 	In that casol. M. 

7 	wpre you pretly noloh Aati9find your buRband was 

A 	treated justly? 

MS. SNELLING:  

10 	 THR cnuRT: 	Any bad femlinus Rbnal IhP 

11 	puth1111 defendnron offinm7 

12 	 MS. SNELLTN0: 	Ho. 

13 	 THR COORT:' About rhe flistric.t AIlorney's 

14. 	['Moe? 

1h 	 Mg. SNELLTNG! 	Nn. 

16 	 THE COORTt 	Aboul rh* criminal juslit:e 

17 	sysroW; 

18 	 MS. SHE1.LING1 	N. 

I c) 	 THE COURT! 	Wmtss it plac1'6 nn probation or 

vn 	do y00 know7 

pi 	 MS. SUET.T.THG: 	VPA, hi WAA. 

27 	 THE COURT: 	TN lit-! off probation now? 

23 	 MS. SNELLTNS: Yes, 

24 	 THE COURT: 	nio you hoar what T said 

2h 	,sibout the- hurdon of proof ,:ind the prosumption of 

127 
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...". 

I .  
1 	innoe;rncv hs !hey ',only in c:rimimril GhSvAR7 

7 	 MS. SNELLING 	Ves. 

3 	 THE COURT: 	Any urolitm w;th riont-fpling 

4 	 prJm.:Wpsi? 

5 	 M. SNELLING: 	Ni). 

THE annvr. 	no yob.thinit you nhn to, r.iip 

7 	to both th 	Oorf-!naant Hind to OP State of Ne;.thtllik in 

	

8 	.r1\1s oAsP7 

MS. SNELLING: 	 dO. 

	

In 	 rnE COURTf Mr. Ao.ard i  hnw lnng 	yrm 

	

11 	11upil in ClArk County7 

	

12 	 MR. BRAN! 	Twilnty-thrpv y•,frN. 

	

11 	 THE crITTRT - • 	Arp you emoloyP01 

	

14 	 MR. RAM 	Vi'.  

	

15 	 THE COURT: WhPi"P! au yon work'? 

	

la 	 MR. ARAN! 	P)nmLing. 

	

17 	 THE COTIET! 	Arr. yob A 100Mhel'r, 

	

16 	 , MR. BEAN! 	7PR. 

	

lq 	 THE COURT: Are yob mhrriv(17 

	

20 	 MR. BEAN: 	7oR. 

	

2I 	 . THR COURT': 	Is your wlfP Pmp1oyF.07 

	

22 	 MR. REAN!  

	

23 	 TRF: conRT, 	Wh•rot does slip work? 

	

24 	 MP. BRAN! 	PirmV InterRik1H Rknk. 

	

26 	 THR COURT. 	nc, you h.;ivr cbildren7 

I ')F1 
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• 
MR. 	AN 	Yen. 

2 	 THE COURT: Row meny7 

3 	 MR. ARAN: 	Threw. , 

THE cnuFT: 	rinw nld are they? 

6 	 ' 	MR. BRAN: 	Twenty-nix,.thlrry, 

thlrly-six. 

7 	 THE COURT: 	fli Ihoy llwo in Clark 

Coonly7 

MR. RRAN: 	One. 

10 	 THE COURT: What typp of e!mploymRnt dews 

11 	that •: 	Id havo7 

12 	 MR. ARAN: 	Carppnter. 

13 	 THE COURT: 	Whore arn thdt other two 

14 	nhilOrflo7 

15 	 MR. REAR: 	nrtv. in Ca1iforia icrid oni- in 

1S 	Datroil. 

17 	 THE COURT: What in your oclimutiou7 

1S 	 MR, REAM: 	Tenth gredp. 

19 	 THE CDURT: 	Did you sorve fri the ;frmoil 

70 	r4trco-ii 

21 	 MR. RFAN2 	Tem. 

72 	 THE COURT: WhAV hrannh7 

73 	 MR, ARAN: 	Army. 

74 	 THE COURT 7 How 3ors07 

MR. REAN: 	TwuIff"erN. 

129 
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1 

7 	or-nra1ly7 

3 

A 	rtv, ruoatit. 

5 

6 	hk, rope7 

7 

4 	Stw$P,  

THE COURT: Wha1 wArr your dutirs 

• 

MR. BEANi 	Motor pool, antIng molor pnol 

THE COURT: 	Isu 	iij i3 I. %; trl T. 1)(4 I' 1-1 	ju 

MR. REAN: 	Ni. 

THR COORT: Have! you RUPP Kurd or bren 

10 	 MR. BEAN! 	no. 

11 	 THE COURT 	Havr yon elver had A pi-!V!-;Ortrol 

17 	Intorest in the nutnnmr of any nrIminal r.a.fte.!? 

13 	 MR. HEAN• 	No, 

14 	 THK CCI1RT: 	nrs you annrpt •hosr 

15 	pril,n1p11:1R that T mentinnrd ruardinu the burdrn or' 

1K 	prnof And prrsumption of innoneoop7- 

17 	 MR. BEAN: 	Ye...R. 

18 	 THE COURT: 	no 'nn thtnk you 	lift fair 

fo tinth sian7 

2n 	 MR- /IRAN; 	Oh. yrs. 

71 	 THE COURT: 	The Stattl may rts(Orc%itio hi- 

77 	oro uhkilehge to the A1t. ernf4tv,  jurors. 	Befort- you 

2n 	an -- 

94 	 MR. HILLMAN: 	Can I at-lk Mr. Bean a rf:w 

2fi 	que!....41ions, your H000r7 

1nr) 
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• 
1 	 1. 1i R f: 	I? 7r : 	t- , T'rn 	orry,  , Mr. HillmA n 

vnTR riTER EXAMTNATTFIN• 

3 	SY MR. HILLMAN - 

4 Q. 	Mr. HOr$11, ynu 	FI 	ynqr wi f 	work1.4 at 

a 	 Tnleurst,itft Rank. 	Which hrAnch dol , s Ahil. work 

7 	 A. 	Slor- workr4 for th... nompute.r c:c.rotr:r. 

8 	 MR. HILLMAN. 	OkAy. 	No furthnr 

qur.4Vions. 

10 	 THE COORT: 	Any qut-stions .7  

11 	 MS. LIPPIS: 	Ni quostions, your HuNLIV, 

17 	 THF nnuRT: 	RNfore4 you oxf.rcisn your 

ln 	c11al1onuo, if N11- iirnato nomlArlr ono, Ms. Sui-llinu, IN 

14 	oxe:usild for any rndlion, number two clor.n . nut movc• 

IS 	iuto numbc-!r ono'k pos;Ition. 	Thr4y main1ain thNir 

IS 	 posAtion orig- .4nd twel. 

17 	 Thr Stato may rixr.roisp I t Mpr.rrmspory 

78 	rha11Nnv!. 

14 	 MR. LTPPIS- 	Your Honor, thn Starr-. would 

70 	thfsnk hut oxe:u:it .4 	Snolliuu. 

21 	 THE cniutT: 	SneTling, witt di 	hank you 

72 	for your Attl'udanco And you arr- Pgcose:!d. 	You HV'e 

23 	f ro 	u 	lin m p 

24 	 MS. SNELLTNC: 	Thank you. 

75 	 THE (MERE: 	MInhat•l Erldonhuru. 
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1 	 MTCHARL THOMAS HRTnEHRUHS, 

2 	hkvinu hpel First rinly sworn to tt.411 thiil truth, thp 

3 	whole. truth an0 nothinu hnt thn truth, t4-.stif;Hd 

4 	said as Mallows: 

ii 	 THR COURT! 	Mr. tirldknhuru, do yon know 

P. of :11.y l''!;•AROft why you oould not hP Fair. ...ma 

7 	imp.tirttal? 

a 	 MR. RRTORNRURG! 	No, nir. 

A 	 TNn cntiRT: .  ArP yon acquAlutHO with 

in 	anyc)ru In thH jury how? 

11 	 MR. HRTORNAURS! 	No, Air. 

17 	 THE COURT: . nn you know the rli-fl,Indant, 

13 	Mr. Mardua? 

14 	 MR. RRTI1RNRURS: 	In, gir. 

15 	 THE COURT! 	no you! know Mr. HillmAn or 

IR 	Ms. T.IpviR7 	Tto- attorneyg? 

17 	 MR. RRTriENnlYRS: 	Vo, sir. 

1F1 	 THE COURT! 	nid 	hHar what T Raid 

IA 	About thp Court., tniltrun-t3nu rhrl jnry 	thtt law7 

Pn 	 MR. BRTDENR6RG: 	CHrtainly. 

71 	 THE COURT! 	Will you follow thP Conrt't.; 

77 	Troktructiousi 

23 	 MR- RRTDRNHUROI 	Cprtainly. 

24 	 THE nOtTRT: 	H.;svrzt you evtlr heen the: viotim 

25 	of A crime? 

1:12 	. 
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• 
1 	 M. RRTDENHURS• 	VPA, Air. 

THE tIOURT: What was thm 

MR- RRTDENRDRS; 	Ruruiary. 

4 	 THE COURT: To ynur homo? 

5 	 MR. HRTDEHHURGI 	YoR, ;Ir. 

fi 	 THE COURT! 	Mnpo lhan our-,  timo7 

7 	 NR. RRUIENRIIRG: 	No, Air, jusii ortui-!. 

a 	 THE COURT! 	Lif414 it In CI;Irk County? 

MR. RRTnENRITEn: 	VF., sir. 

ln 	 Tfia nntrnT: 	mow roornlly 	ii7 

MR. RRIDENBIIRn• 	Frinr 	oarK aun. 

12 	 THE CCIURT! 	r) hi you roport ;I io 

13 

74 	 mn. KRrnpunniqa, 	YrR, sip. 

15 	 THE COURT: 	14.:JA anyonit. arri-A1m07 

16 	 MR_ RETnEURtIRG: 	T thinL Rh, Rip. 	Thoy 

17 	wc, re- minorA. 

IR 	 THE COURT! 	Wi-re you Reitis.rivd with thn 

1c1 	wisy Iho polloos 11.-Indlell your mattil!r7 

2n 	 MR. ARTM1NRURS. 	VeR, Rir. 

21 	 THE COURT: 	Would that ET -411c.rfe4nco 

22 	influourfo your 	 in IhIA caAFO 

MR. ERTORNRORni 	No. 

THE COURT: 	Do you know .,iny 

75 	riffici-rw7 
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1 	 MR. HRTOENBURT;! 	Ves, T dn. 

	

2 	 THE COURT: 	AT' thoy wi1h th",! 

	

3 	Miltropnliran Polir:ct lloprirtmen1 . 7 

	

4 	 MR. RsT0R1RURS: 	YPR, 

	

5 	 THE ColIRT: 	Wnn1d you nharanterilAe them 

	

fi 	friends Or anquaintanes7 

	

7 	 MR. HRTORNEUROt 	T have ROMP or both. 

THE COURT: 	Tr a pnline nfrInor 

	

9 	testifies, Mr. Kridenhnra, do you think his 

	

10 	tostimnny is more helievahle And entitled to gee riter 

	

11 	weluht than anon, else's ber:aose he's a poline 

	

1, 	offiner7 

	

13 	 MR. HRTOENHORO: 	No, sir. 

	

14 	 THE COURT: 	On yoo think hots entitled In 

	

15 	ruy 11-1.Aner wv!ight nr believashility bocanse hn IR el 

	

16 	 nfrioer7 

	

17 	 MR. HRTOENAURS: 	Nn, sir. 

	

18 	 THE COURT: Would yoo try to adjudue 

	

19 	poline oft- Iner t :1 testimnny the way you adjndge 

	

20 	anyone e1i4els testimony? 

	

21 	 MR. BRTORNAURS: 	CPrlainly. 

	

22 	 THE. COURT: On yoo know aigy nr the 

	

23 	wttne!-Ises whoKe 11.44met4 were road? 

MR. RRTOEWSURG: 	No, sir. 

	

25 	 THE cnIIRT! 	How long hilVe yon lived in 

1:14 
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7 

10 

12 

1 

14 

1 

16 

17 

I1:1 

q 

71 

27 

24 

75 

Clork MmIlty? 

7 	 MR. ARTORNPURn! 	Forty-two ypars. 

3 	 TKE COURT: 	Are yol) t.mvloy0117 

4 	 MR, BRInRwsliRn: 	Tim part-time and T'llt 

AttiOent. 

THE nnuRT, 	whAv are you stotlyinu7 

MR. RR/ORNEURS• 	Engineetrinu. 

THE COURT! Aro. yuu married? 

MR. RRI0ENRURG: 	Yea, air. 

Trig 1100NT: 	TA yoltr wire. tImploye0 

11 	the home? 

MR. aRT0ENRURS! 	Yes, SIr. 

THE rn”RT• 	In what iwtpanity7 

MR. HRT0RMAHRGt 	.Shi 1k thr cable T.V. 

p.nuinoor fcvr,  prime. oable. 

THE nnunT! 	nn you havet cl*ildrpn7 

MR. ERT0ENRURS: 	0nP. 

THE C0URT: 	How 010 Is 01H rhild 7  

MR, RRT0EURITRil: 

THE COURT! 	TR fr bi)y or u1r17 

MR. BRT0F1RH1?ilt 	Rrly. 

THE COURT: 	rinil!r-; he live with yoo and 

your wirr7 

MR. BRIDRNHURn• 	'efts, sir. 

THE r.nuRT. 	What f!4 your ellocatiot.7 

135 
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6 

7 

1 	 mft. RHTFIRNHURN• 	T 	 yRars; “t 

7 	rollego v1u0 I'm currHotty Rorn11H, d. 

3 	 Tag (MORT: 	nI0 yon Nerv, . in tho .-trinHO 

4 	forovs7 

MR. ARTTIENAURf;: 	In the! H.S. N.41vy. 

THF COURT: 	Hnw lour; did you sorv6.7 

MR. ARTOFNETERSr 	Four iears. 

A 	 THE CrIFIRT: 	What wpre ynur dutioAA in Ilin 

• nmvy? 

in 	 MR. ARTIIENRHR6! 	T was R radio m ein. 

11 	 TRK COURT: 	H.1;ve you muolr go--!rupfd AS A 

12 	juror berore7 

in 	 MR_HRTTIRNAHRG! 	Nn, R114. 

14 	 TKR (MORT: 	Have.. yon over Nood or Unlon 

16 	!qurrl In any 1Jrn1';HH1lIng2 

IA 	 MR. HATDENEHRG: 	At onp! Iimr! I weis Iht- 

17 	.101botuisor In nharuel of liligation for thH fIrcol: of 

18 	NekvAdei. 	All nivIl. 

19 	 THE. cnuRT, 	Any Hxperionce 1htt.re- Ihat 

7n 	in I 	i I F;omehhow 	in p.i c I your th1nkinu'in thiK caNn7 

21 	 MR. RRTI1EW1URS: 	No, sir. 

THE COURT: 	Havel you nv•r had N 13Hrr:oA.411 

72 	int i-.0pasi in Any urimina1 cetso7 

74 	 MR. ARTDENAliRS: 	Nn, Hie. 

25 	 THR COHRT: nn ynu arriapt tho 

136 
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1 	T h.t,vo montinni-d reuardin6 tho hordon of proof And 

2 	presumption of innoe!en(:ri7 

' 	 3 	 MR. RRTTIRWRORn! 	Cwt-Vainly_ _ 
. 	, 

4 	 TEE COURT: 	The dere-nsi . m.t■ y exeroise=. flip 

5 	challongi- ro 11111 

(Off the. rovo-rd discussion noi roporip4.) 

7 	 MR. N71%1*.MAN: 	Your Honor, the drlienso 

WoU16 wi L 	I 	twOPmptory challengh• 

THE rOURT : 	Mr. RvidPnburg 	ntJ Mr_ ntufiri, 

10 	will you stand vle:aso to bo ;;;worn gt,o4 the. alternate 

11 	jurors. 

12 	 (At this 	 thi4 jurors worn duly 

In wflVIi 

14 	 THE COURT: 	To the otheir tu u1u.r 	ii 	1ho 

15 	jury vanol, ladies And gP:nrig:makin, WP 11.4VH our ..Ory 

18 	now ..)nd two alterntr- jurors, your ro•rvinos will noi 

17 	he rpquirt-a in this cAt40. 	Rrivielver, lh4uy ny hp 

18 	rorlo;red in ;.inother 	 SO plHeAP pRoorl hAed, Ita 

I9 	the- jury oronmissioner on thi. ftri;it floor and we. 

20 	thank you for your aitrndanno 

21 

(At thie4 timp, 	tili:. jury panol 14-:ft thcl 

u:ourtroom.) 

(At this time!, proneedinuN woro roporiod, 

13? 
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PATSY.t. SMTTH, C.S.R. a?90 

hul olreatly trant4crthPd.) 

* * * * * * 
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IN THE EIGHTH JUDICIAL DISTRICT COURT OF THE STATE OF 

NEVADA, IN AND FOR THE COUNTY OF CLARK 

THE STATE OF NEVADA, 	) 
) 

Plaintiff, 	) 
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versus 	 ) 	TRANSCRIPT BY 
) 	REPORTER 

ROY D. MORAGA, 	 ) 

• ■■•■•■■■■aimmmbi l,.m.mill■111/11■1,,a1,■.••■•••■....y.1......01% 
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DISTRICT JUDGE 
Hearing held this 7th of March, 1990 at 1000 a,m. 
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Plaintiff: 	DEBORAH J. LIPPIS, ESO. 

Defendant: 	PETER J. CHRISTIANSEN, ESQ. 
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2. 

410 	. 1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

24 

15 

16 

17 

18 

19 

20 

21 

22 

23 

410 	24 
.2 	- 

25 

* * * * 

PROCEEDINGS 

BY THE COURT: This is the State of 

Nevada against Roy Moraga who's present with 

mr. Christiansen of the defender's office and 

Miss LipPis representing the district attorney's office. 

Mr. Christiansen? 

BY MR. CHRISTIANSEN: Your Honor, I 

had previously notified the court and counsel that 

Mr. Hillman came in this morning ready to proceed with 

trial and he was ill when he got here and became more 

ill as he stayed around and ended up going home. 

There's no way that I believe he will be here tomorrow, 

and I'm just hoping -- I understand from speaking to the 

prosecution and also the bailiff that the court's 

talking about passing this and beginning on Monday. 

That is fine with ua with just a couple of caveats. 

One is he has, Roger Hillman has, a 

supreme court argument next Wednesday the 14th, Xn 

fact, I've already had to reassign his justice court 

calendar that day due to that fact. 

The other is I'm just hoping his 

health will be such he'll be able to try the case next 
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• 	4 

2 

3 

4 
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7 

8 

9 

10 

11 

12 

O 	13 
14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

ID 	24 
25 

I 

1 

1 

3 
! 

week. He has had some fairly serious problems with 

ulcers. Bleeding ulcers. In fact, we thought he had 

gotten it under control. He lost a good parcel of work. 

He was in the hospital and they ended up not having to 

operate on him. It all began the way this illness began 

this time, and I'm hoping what's wrong with him is just 

the flu and it's not back to the ulcer problem he had 

before. 

I just want to Put all this on the 

record and make the court a record of it because if 

MiSS Lippii.a holds witnesses in town until Monday and 

he's not available there's nothing I can do about it. 

1 understand her problem. she says 

she's got 17 witnesses, some of which she's notified 

already that it's going to be continued over until 

Monday. I guess we can do that. It would make some 

sense to continue it beyond that time from our 

perspective, but T can see it from their perspective 

that they would like to hold it to a Monday trial. 

BY THE COURT: I'm overflow next week 

and I could start the trial on Monday. 

BY MS. LIPP'S: Judge, that would be 

preferable to the state. I know that Mr. Hillman has 

had these medical problems in the past and our concern 

for his health is certainly I think the same as 
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• 
2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

• 

12 

III 
13 

14 

15 

16 

17 

18 

19 

28 

21 

22 

21 

24 

25 

Mr. Christiansen's. What I suggest is, I have notified 

a majority of the witnesses we are going to start on 

Monday, perhaps if we could check with Mr. Hillman on 

Friday with a status check. 
, 

BY THE COURT: I think that's a good 

idea. 

BY MS, LIPPIS: If he's not ready 

that would give me sufficient time to recall everybody. 

I have only one out-of-state witness and I'll send him 

back. 

What 1 needed to do is confirm that 

everybody will be available next week and beyond that I 

think we would need subpoena. 

BY THE COURT: I could put it back on 

status check for Friday morning. 

BY MS. LtPPIS: Friday ia fine. 

BY MR. CHRISTIANSEN: I think we'll 

have a real good idea on his health by then. 

BY THE COURT: Let's continue this 

until Friday at 9:00 in the morning. That's just for a 

status check. 

BY MR. CHRISTIANSEN: We are also at 

this point, Judge, tentatively at least looking at this 

thing on march 12th as long as Roger's health is fine. 
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BY THE COURT: Yes. Monday, 

March 12. And he has to be in Carson City on Wednesday? 

BY MR. CHRISTIANSEN: Yes. I think 

that's to fly up, do his argument and fly back. 

BY TRE COURT: We could recess for 

one day and resume back on Thursday. 

BY MS. LIPPIS: That'll be fine. 

BY THE COURT: Al]. right. 

/ 
/ 
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1• • 
A. 	Yes. 

	

2 	 Q. 	Are these yours as well? 

	

3 	 A. 	Yes. 

	

4 	 MS. LIPPIS: Court's indulgence one 

	

5 	moment. 	I'm going to get a pair of scissors. 

THE COURT: Rest have them marked before 

	

7 	he opens them. 

	

8 	 MS. LIPPIS: 	T will. 

	

9 	 Q. 	Officer, while I'm having these marked, 

	

10 	would you -- may I have the Court's indulgence, 

	

11 	 Off the record discussion not reported. 

	

12 	 Q. 	(RY MS. LIPFIS) 	Officer, when you 4re 

	

13 	booking somebody in the Clark County Detention 

	

14 	Center for a crime such as sexual assault, is there 

	

15 	a certain protocol that you follow with in terms of 

	

16 	confiscating clothing, taking certain samples? 

	

17 	 A. 	Yes, there Is. 

	

18 	 Q. 	Would you describe to the jury what that 

	

19 	As? 

	

20 	 A. 	On a sexual assault arrest, it's our 

	

21 	policy that a sexual assault kit is completed on the 

	

22 	subject who has been booked for sexual assault and 

	

23 	the ;items of clothing that the subject is wearing is 

	

24 	also booked in for evidence. 

	

25 	 Q. 	old you An fact personally book the 
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1 	defendant into jail? 

	

2 	 A. 	Yes, I did. 

	

3 	 Q. 	Did you confiscate his clothing? 

	

4 	 A. 	Yes, I did. 

	

5 	 Q. 	And book that into evidence? 

A. 	Yee. 

	

7 	 Q. 	Did you assist with the taking of a 

sexual assault kit on the subject? 

	

9 	 A. 	Yes, T did. 

	

10 	 Q. 	What is included in the sexual assault 

	

11 	kit? 

	

22 	 A. 	The first step is a package. The first 

	

13 	step there is an envelope with a comb An At and the 

	

14 	subject is instructed to comb the pubic area with 

	

15 	the comb with the envelope underneath the pubic 

	

16 	region and it 	combed out and the comb is placed 

	

17 	into the envelope and sealed .up. 

	

18 	 The next step is hair Cram the pubic area 

	

19 	is pulled out and placed into another envelope and 

	

20 	sealed up. 

	

21 	 And then the next step is head halts is 

	

22 	pulled from the suspect and placed in the envelope 

	

23 	and sealed up. 

	

24 	 Then there is a white diec that is folded 

	

25 	over and the suspect places that in their mouth so 
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• 
1 	saliva is deposited on it and it's allowed to air 

	

2 	dry and 	then placed An an envelope and sealed. 

3 	 Q. 	And all of these things are for later 

	

4 	forensic testing; Au that correct7 

	

5 	 A. 	Yes. 

	

6 	 Q. 	At some point is blood drawn from the 

	

7 	defendant? 

	

A. 	Yes. 

	

9 	 Q. 	Did Nurse Helen Prescott draw blood from 

	

10 	this defendant to your recol1ection? 

	

11 	 A. 	Yes, she did. 

	

12 	 Q. 	And you were present when that blood was 

	

13 	drawn? 

	

14 	 A. 	Yes, I was. 

	

15 	 Q. 	Has the blood been given to you tn be 

	

16 	booked? 

	

17 	 A. 	Yes. 

	

18 	 Q. 	Did you in fact book it? 

	

19 	 A. 	Yes. 

	

20 	 Q. 	Did bring the rage kit you just described 

	

21 	with you today? 

	

22 	 A. 	Yes, T did. 

	

23 	 Q. 	And it will be in one of these packages 

	

24 	that we 	are going to open? 

	

25 	 A. 	Yes. 
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1 	 Q. 	So that we can stay in order, I'm nhowing 

2 	you what's been marked for identification, State's 

3 	proposed Exhibit No. 4, and 1 1 11 ask you, firnt of 

4 	all, if you can identify this bag? 

a 	 A. 	No, I can't. 

6 	 Q. 	And why can you not identify the bag? 

7 	 A. 	This Isn't the bag that I put the items 

8 	In. 

9 	 Q. 	If we were to open up this bag, do you 

10 	believe that we would find what you originally put 

11 	in your own hag? 

12 	 A. 	Yes, I do. 

23 	 Q. 	There is some handwriting and some 

14 	signature on here that you have seen before? 

15 	 A. 	Yen. 

16 	 Q. 	There As a name on there, Linda 

17 	Errichetto, do you know who she is? 

28 	 A. 	No, I don't. 

19 	 Q. 	Tf would you please, without disturbing 

20 	the seals that are An this bag -- let me ask you 

21 	about the seals first. 

22 	 Are your initials located on these seals 

23 	in the initials right here? 

24 	 A. 	No. 

25 	 Q. 	And these are other seals? 
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1 	 A. 	HO. 

	

2 	 Q. 	Did the bag that you put the defendant's 

3 	items in, did you initial the Items and write on the 

	

4 	bag and seal the bag up with seals? 

5 	 A. 	Yes, I did, 

	

6 	 Q. 	What I would like you to do, without 

7 	disturbing these seals, is to open this bag on the 

• side and let's remove the contents? 

O MR. HILLMAN: Before they do that, may T 

	

10 	look at the contents? 

	

11 	 THE COURT: 	Yes, please. 

	

12 	 MS. LTPPIS: 	I'm sorry, Mr. Hinman. 

	

13 	 (Off the record discussion not reported.) 

	

14 	 Q. 	(BY MS. LIPPIS) 	Tf you will remove the 

	

15 	other items from inside the package. 

	

16 	 (Off the record discussion not reported.) 

	

17 	 Q. 	(BY MS. LIPPIS) 	officer, 1'm going to 

	

18 	stand over here. I'm going to show you what's been 

	

19 	marked as State's Exhibit 4-A. 	It's the bag you 

	

20 	took out Of State's proposod Exhibit No. 4. Do you 

	

21 	recognize this bag? 

	

22 	 A. 	Yes, I do. 

	

23 	 Q. 	And how is it that you recognize the bag 

	

24 	that we removed from 4-A7 

	

25 	 A. 	I recognize my initials, and it has my 
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• 	• 
1 	writing on it. 

2 	 Q. 	All right. Is this the bag that you used 

	

3 	to impound or to pJace some of the items of clothing 

4 	that you took from the defendant during this booking 

	

S 	process? 

	

6 	 A. 	Yea. 

	

7 	 Q. 	Did you list the items that you had 

	

8 	originally placed in this bag? 

	

9 	 A. 	Yes, I did. 

	

10 	 Q. 	What did you list on your bag? 

	

11 	 A. 	one one pair brown cowboy boots, one pair 

	

12 	white socks, and one pair blue Levi jeans. 

	

13 	 Q. 	Are these the boots you took from the 

	

14 	defendant, which have been marked as state's 

	

15 	proposed Exhibit 4-6? 

	

16 	 A. 	Yes, they are. 

	

17 	 Q. 	Are these the boots that you had 

	

18 	oriOnally put into your own packaging? 

	

19 	A. 	Yes. 

	

20 	 Q. 	rt appeara that these items have been 

	

21 	repackaged by someone; 3n that correct? 

	

22 	 A. 	Yes. 

	

23 	 Q. 	Are these the blue jeans that's marked as 

	

24 	State's proposed exhibit 4-C that you placed in your 

	

25 	own evidence bag? 
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1 	 A. 	Yes. 

2 	 Q. 	These are the blue jeans that you removed 

	

3 	from the defendant at the Clark County Detention 

	

4 	Center? 

	

5 	 A. 	Yes. 

	

6 	 Q. 	I'm handing you now what's been marked 

	

7 	for identification State's proposed Exhibit No. 5 

	

8 	and ask you to take a look at this. 

	

9 	 THE COURT: Do you want to see it, 

	

10 	Mr. Hillman? 

	

11 	 Q. 	(BY MS. LipPin) 	I'd ask you to take a 

	

12 	look at State's proposed Exhibit No. 5 and ask you 

	

13 	If you can Identify this bag? 

	

14 	 A. 	Yes, r will. 

	

15 	 Q. 	What is the nature of identification? 

	

16 	 A. 	My handwriting and my initials. 

	

17 	 Q. 	Where is your handwriting located on the 

	

18 	bag? 

	

19 	 A. 	All along the front part of the bag and 

	

20 	On the seals. 

	

21 	 Q. 	on the seals? 

	

22 	 A. 	Yes. 

	

23 	 Q. 	Do those sea3s appear to be in the same 

	

24 	condition now as they were at the time you sealed 

	

25 	the bag with the evidence in it? 
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I 	 A. 	No. 

	

2 	 Q. 	They have been -- 

	

3 	 A. 	They have been opened. 

	

4 	 Q. 	-- opened? 

	

5 	 A. 	Broken, yes. 

	

6 	 Q. 	There is another dlfferent co]ored sea) 

	

7 	placed on the bag, a dark red one, did ynu place 

	

8 	that seal? 

	

9 	 A. 	No, I didn't. 

	

30 	 Q. 	Is At true that someone has been An the 

	

11 	bag: in that correct? 

	

12 	 A. 	Yes. 

	

13 	 Q. 	When you package evidence, are you 

	

14 	assigned a D.R. number? 

	

15 	 A. 	Yes, I am. 

	

16 	 Q. 	What is the D.R. number? 

	

17 	 A. 	89-11770099. 

	

is 	Q. 	And that is the same D.R. number on the 

	

29 	other States proposed Exhibit 4 and the letters 

	

20 	that went with At; is that correct? 

	

21 	 A. 	Yen. 

	

Z2 	 Q. 	Where did you get this D.R. number? Who 

	

23 	assigns it? 

	

24 	 A. 	The department of records. 

	

25 	 Q. 	Is it a dellAy report number? 
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1 	 A. 	Yes. 	It's the report number that's 

	

2 	assigned to a case or a booking. 

	

3 	 Q. 	So each time another case comes through 

	

4 	the system, another arrest, if there is evidence to 

	

5 	be booked, it's given its own D.R. number? 

	

6 	 A. 	Yes. 

	

7 	 Q. 	So same D.R. 89-11770D99 is the D.R. 

	

8 	number assigned specifically to this case? 

	

9 	 A. 	That's correct. 

	

10 	 Q. 	I'm going to ask you is that all the 

	

11 	evidence that you booked, to make the record clear 

	

12 	with regard to State's proposed Exhibits 4-A, R, and 

	

13 	C, and now we are into State's proposed Exhibit 5, 

	

14 	that these all were in your sole care, custody, and 

	

15 	control from the time you received them from the 

	

16 	Defendant Moraga until you placed them in these 

	

17 	bags? 

	

16 	 A. 	Yes. 

	

19 	 Q. 	Do they so far appear to be in 

	

20 	substantially the same condition now as they were at 

	

21 	the time you booked them? 

	

22 	 A. 	Except for the repackaging. 

	

23 	 Q. 	Repackaging and seal on State's proposed 

	

24 	Exhibit 5; is that correct? 

	

25 	 A. 	Yes. 
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Q 	Officer, would you please open State's 

	

2 	proposed Exhibit No. 5 without touching the seals, 

	

3 	if you can. 

	

4 	 If you will remove the contents from that 

	

5 	package I will have it marked before we discuss it. 

	

6 	 Is that It? 

	

7 	 A. 	Yes. 

	

6 	 MS. LIPPIS: Mr. Hillman would you like 

	

9 	to see these as they are being marked? 

	

10 	 (Off the record discussion not reported.) 

	

11 	 THE COURT: We will take a ten minute 

	

12 	break, ladies and gentlemen. Don't discuss the case 

	

13 	among yourself or with anyone else. 

	

14 	 We will be in recess for ten minutes. 

	

15 	 (Off the record at 4:07 p.m. and back on 

	

16 	 ' the record at 416 p.m.) 

	

17 	 THE COURT: You may rasuma', Ms. Lipp's. 

	

18 	 MS. LIPPIS: Thank you, your Honor, 

	

19 	 OrRECT EXAMINATTON CONTINUE') 

	

20 	BY MS. LIPPIS: 

	

21 	 Q. 	Officer, we left off with State's 

	

22 	proposed Exhibit No. 6, which was your evidence 

	

23 	impound bag. I'm showing you what's been marked as 

	

24 	part of the contents from that bag as State's 

	

25 	proposed Exhibit 5 -A, do you know what this is? 
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1 	 A. 	No, T don't. 

	

2 	 Q. 	Do you recognize the initials on it7 

	

3 	 A. 	The same as it was on the outside of the 

	

4 	bag. 

6 	 Q. 	Okay, thank you. 

	

6 	 MR. HILLMAN: Your Honor, I'm having a 

	

7 	hard time bearing the witness. 

	

8 	 THE COURT! Wou1d you speak np, please. 

	

9 	 Q. 	(BY Ms. LIPPTS) You indicated they were 

	

10 	the same initiBAB BS on State's proposed Exhibit 4; 

	

11 	ts that 	correct? 

	

12 	 A. 	Yes. 

	

13 	 Q. 	The initials of LTE? 

	

14 	 A. 	Ves. 

	

15 	 Q. 	Perhaps Linda Errichetto; As that 

	

16 	correct? 

	

17 	 A. 	Yes. 

	

18 	 Q. 	Showing you what's been marked for 

	

19 	identification as State's proposed Exhibit s-E. 

	

20 	that COMP out of State's proposed Exhibit 6? 

	

21 	 A. 	Yes. 

	

22 	 Q. 	What As this? 

	

23 	 A. 	It's an elastic knee brace or elastic 

	

24 	brace. 

	

25 	 Q. 	An elastic band that stretches? 
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1 	 A. 	Yes, sir. 

	

2 	 Q. 	Was the defendant wearing this when you 

	

3 	booked him or did he have it on his person or do you 

	

4 	recall? 

	

5 	 A. 	I believe he had It on his leg. Under 

	

6 	the clothing. 

	

7 	 Q. 	tinder his clothing? 

	

8 	 A. 	I'm not sure. 

	

9 	 Q. 	That's fine. 

	

10 	 Showing you what has been marked for 

	

11 	identification as State's proposed Exhibit 5-E, do 

	

12 	you recognize this? 

	

13 	 A. 	Yes, I do. 

	

14 	 Q. 	This came out of State's 5; is that 

	

15 	COrreet7 

	

16 	 A. 	Yes, 

	

IT 	 Q. 	Was the defendant wearing this or 

	

18 	carrying this when you transported him and banked 

	

19 	him at the Clark County Detention Center? 

	

20 	 A. 	I don't recall. 

	

21 	 Q. 	It was in his possession; Is that 

	

22 	correct? 

	

23 	 A. 	Yee, it was. 

	

24 	 Q. 	Showing you what has been marked as 

	

25 	State's 	proposed Exhibit 5-D which appears to be a 
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6 

• 
1 	T-shirt. Did this also come from the defendant? 

2 	 A. 	Yes. 

3 	 Q. 	And you booked this during the procedure; 

4 	is that right? 

A. 	Yea, X did. 

Q. 	Do you recall whether or not he was 

7 	wearing or carrying this? 

0 	 A. 	No, T don't. 	He had several items of 

9 	clothing, and I don't recall if he was wearing some 

10 	of it, or all of it, or he was carrying it. 

11 	 Q. 	Showing you what has been marked for 

12 	identification as State's proposed Exhibit 5-C, 

13 	which appears to be men's boxer short, were theae 

also taken from the defendant? 

15 	 A. 	Yea, air. 

16 	 Q. 	Do you recall whether he was wearing or 

17 	carrying these? 

18 	 A. 	Re was wearing them. 

19 	 Q. 	Was he wearing his blue jeans and boots? 

20 	 A. 	Yes, sir, 

21 	 Q. 	The ones we just described as State's 

22 	proposed Exhibits 4-B and 4-C? 

23 A. 	Yes. 

24 	 MS. LIPPIS: For the record, your Honor, 

25 	contained within state's proposed Exhibit B. which 
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1 	are the boots, are a pair of socks. 

	

2 	 TR% COURT: Have they been marked? 

MS, LTFPIIS: 	No, they have not. 	I just 

	

4 	found them in there when I was looking for it. 

	

5 	 Q. 	Showing you what has been marked State's 

	

6 	proposed Exhibit 5-B, which appears to be man's gray 

	

7 	jacket, do you recognize this? 

	

a 	A. 	Yes, I do. 

	

9 	 Q. 	Was this also taken from the defendant 

	

In 	during his booking procedure? 

	

11 	 A. 	Yes, It was. 

	

12 	 Q. 	po you recall when he was stopped in the 

	

13 	area of the crime with other officers, whether he 

	

14 	was wearing this jacket or carrying it? 

	

15 	 A. 	I believe he was wearing it. 

	

16 	 Q. 	Are you sure? 

	

17 	 A. 	No. 

	

16 	 Q. 	Or do you recall? 

	

19 	 A. 	I don't recall. 

	

20 	 Q. 	Finally, Officer, I'm showing you what's 

	

21 	been Marked for identification as State's proposed 

	

22 	Exhibit 6 and ask you, first of an, do you 

	

23 	recognize this smaller enve]ope? 

	

. 24 	 A. 	Yee, I do. 

	

25 	 Q. 	What is the basis of your recoun3tion7 
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1 	 A. 	My signature. 

2 	 Your P number? 

	

3 	 A. 	P number, signature. 

4 	 Q. 	Your handwriting? 

	

5 	 A. 	My handwriting. 

	

6 	 Q. 	What is the D.R. number on that envelope? 

	

7 	 A. 	89-11770099. 

Q. 	Being the same D.R. nuMber that was 

	

0 	aAsAgned to Exhibit 4 and contents and 5 is the 

	

10 	contents; is that correct? 

	

11 	 A. 	Yes, It is 

	

12 	 Q. 	Officer, if we were to open up this 

	

33 	package, what would we find? 

	

14 	 A. 	Find the collection kit for the nexus] 

	

15 	assault and the blood sample. 

	

A6 	 Q. 	Does this envelope appear to be An the 

	

17 	same condition now as it was at the time you sealed 

	

18 	it with your initial on that blue seal? 

	

19 	 A. 	Yes, on the top it's been resealed. 

	

20 	 Q. 	So it appears nnt to be in the same 

	

21 	condition; is that correct? 

	

22 	 A. 	Correct. 

	

23 	 Q. 	What is different about At? 

	

24 	 A. 	It's been opened. 

	

25 	 Q. 	And is the a new seal placed on it? 
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1 	 A. 	Yes, there is. 

	

2 	 Q. 	Is your seal the red Seal? 

	

3 	 A. 	My seal is the blue seal. 

	

4 	 Q. 	I'm sorry, blue seal? 

	

8 	 A. 	Yes. 

	

C 	 Q. 	00 you recognize the initial on the red 

	

7 	seal? 

	

8 	 A. 	They are the same initials on all the 

	

9 	other ones. 

	

10 	 Q. 	1-E-T? 

	

12 	 A. 	Yes. 

	

12 	 Q. 	Would you please open this on the side 

	

13 	without disturbing the seal, I don't mind this on 

	

14 	the side. You can open it up through here, remove 

	

15 	the contents so T can have them marked. 

	

16 	 Have you got it open? 

	

17 	 A. 	Yes. 

	

18 	 Q. 	Would you remove the contents, please. 

	

19 	Is there anything elsie Inside there? 

	

20 	 A. 	Yes. 

	

21 	 Q. 	You can lay it out on the counter, Tom. 

	

22 	 Q. 	Is it empty now? 

	

23 	 A. 	Yes. 

	

24 	 Q. 	Tt appears you have removed three vials, 

	

25 	one burnt orange top, yellow top, purple top, and 
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2 	four envelopes; is that correct? 

• 
2 A. 	Yes. 

3 	 Q- First of all, with regard -- let me get 

4 	these marked. Do you want to see these, Mr. 

5 	Hillman? 

6 	 MR. HILLMAN: Thanks. 

Q. iRV MS. LIPPIS) 	Officer, I'm showing you 

a 	now what has been marked for identification as 

9 	State's proposed Exhibit 6-A, R, and C, which appear 

10 	to be the three vials or tubes which were mentioned 

11 	previously. 

12 	 First of all, with regard to State's 

13 	proposed Exhibit 6-A, do you recognize that? 

14 	 A. 	Yes, T do. 

7 

15 	 Q. And what 3a the basis of your 

16 	recognition? 

17 	 A. 	My P number is written on them. 

18 	 Q. 	On the tube itself? 

19 	 A. 	On the tube, yen. 

20 	 Q. 	Does that hold true for all three vials, 

23 	A, B, and C? 

22 	 A. 	Yes, it does. 

23 	 q. Were vials of blood taken by Helen 

24 	Prescott in your presence from the defendant Roy 

25 	Moraga? 
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I 	 A. 	Ye, they were. 

	

2 	 Q. 	Once the blood was taken and sealed in 

	

3 	the tube, M. Prescott give it to you to be placed 

	

4 	in evidence? 

	

5 	 A. 	Yea. 

	

6 	 Q. 	Old you put the information on the 

	

7 	tubes? 

	

8 	 A. 	Yes. 

	

9 	 Q. 	Is that correct? 

	

10 	 A. 	The information of my signature. 

	

11 	 THE COURT: Keep your voice up, please. 

	

12 	 MS. LIPPIS: Speak up, please. 

	

13 	 THE COURT: The problem ik when you get 

	

14 	close together, you are conversing as if you are 

	

15 	juat talking to one another. 

	

16 	 Q. 	(BY MS. LIPP'S) Your initials are on the 

	

17 	tube; is that correct? 

	

20 	 A. 	Yee. 

	

19 	 Q. 	Is there other handwriting on the tube 

	

20 	with the defendant's name and date and time, 

21 	approximately 1805 hours, did you write that on 

22 	there? 

23 	 A. 	No, I didn't. 	 1 

24 	 Q. 	So that would have been written by the 

25 	nurse, Helen Prescott; As that Correct? 
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1 	 A. 	Yes, it is. 

	

2 	 Q. 	Thank you. 

	

a 	 Did you keep these tubes in your sole 

	

4 	care, custody, and control from the time you 

	

5 	received them from Nurse Prescott until the time 

	

6 	they were placed in the evidence vault and when it 

	

7 	was retrieved from the evidence vault; is that 

	

6 	correct? 

	

9 	 A. 	Yes, sir. 

	

10 	 Q. 	You did keep them in your sole care and 

	

11 	custody? 

	

12 	 A. 	Yes, T did. 

	

19 	 Q. 	Do they appear to be substantially in the 

	

14 	condition now as they were at the time you bnoked 

15 	them other than thR seals from the chemist? 

	

16 	 A. 	Yes. 

	

17 	 Q. 	Showing you now what has been marked for 

	

19 	identification as State's proposed Exhibit D, E, F, 

	

19 	and G, which appear to he four envelopes and ask you 

20 	if you can identify these? 

	

21 	 THE COURT; That's 5-0, E, F and G; in 

	

22 	that correct? 

	

23 	 MS. LIPPIS: Yen, your Honor. That is 

24 	correct. 

	

25 	 THE WITNESS: Yes, T tan. 
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I 	 Q. 	(BY MS. L1PPIS) You previously described 

	

2 	to us the sexual protocol that's done at the Clark 

	

3 	County Detention Center an a person who is arrested 

	

4 	for sexual assault; is that correct? 

	

5 	 A. 	Yes. 

	

6 	 Q. 	And you have advised Us on taking pubic 

	

7 	strands, comb strands, and head hair, do you recall 

	

8 	that -- 

	

9 	 A. 	Yes. 

	

10 	 Q. 	-- and saliva samples. 

	

11 	 With regard to State's proposed Exhibit 

	

12 	6-D, it 	indicates head hair on the envelope: is that 

	

23 	correct? 

	

14 	 A. 	Yes, it is. 

	

15 	 Q. 	DO you recognize this envelope? 

	

16 	 A. 	Yes, I do. 

	

17 	 Q. 	What Is the basis of your recognition? 

	

18 	 A. 	My initials and P number on them. 

	

19 	 Q. 	Did this head hair come from the 

	

20 	defendant? 

	

21 	 A. 	Yes, At did. 

	

22 	 Q. 	Did he remove it or did you remove it? 

	

23 	 A. 	I had him remove it. 

	

24 	 Q. 	And did he place At An this envelope? 

	

25 	 A. 	Yes, he did. 
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• 	• 
Did you sea/ the envelope and put your 

2 	initials over it? 

A. 	Yes, I did. 

4 	 Q. 	Does the envelope appear to be In 

5 	substantially the same condition now as It was at 

6 	the time you sealed it with the defendant's head 

7 	hair? 

A. 	Yea, sir. 

Q. 	Showing you what has been marked for 

	

10 	identification as State's proposed Exhibit 6-R, do 

	

11 	you recognize this envelope? 

	

- 12 	 A. 	Yes, I do. 

	

13 	 Q. 	What is the basis of your recognition? 

	

14 	 A. 	My Initial and P number. 

	

15 	 Q. 	This envelope indicates pubic hair 

	

16 	strands; is that correct? 

17 	 A. 	Yes. 

Q. 	Were theRe the pubic hair RtrandR from 

19 	the Defendant moraga9 

20 	 A. 	Yes, they are. 

21 	 Q. 	Did he remove these strands himself? 

22 	 A. 	Yea, he did. 

23 	 Q. 	Are combed halrs or pulled hairs? 

24 	 A. 	These are pulled hairs. 

25 	 Q. 	The defendant pulled them himself? 
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• 
A. 	Yes, he did. 

	

2 	 Q. 	Did he place them In the envelope? 

3 	 A. 	Yes, he did. 

	

4 	 Q. 	Once he did what, dAd you seal the 

	

5 	envelope? 

	

6 	 A. 	Yes, / did. 

	

7 	 Q. 	Does the envelope appear now to be the 

	

8 	same condition as it Was at the time you sealed It? 

	

9 	 A. 	No. 

	

20 	 Q. 	What is different about it? 

	

11 	 A. 	It has been opened. 

	

12 	 Q. 	And there Is scotch tape at the top with 

	

13 	initials? 

	

14 	 A. 	Yes. 

	

15 	 Q. 	And they are Initials foreign tn you; iR 

	

16 	that correct? 

	

17 	 A. 	Yes. 

	

18 	 Q. 	Are these the same initials that appear 

	

19 	throughout all the other evidence? 

	

20 	 A. 	Yes, At Is. 

	

21 	 Q. 	Showing you what been marked AR State's 

	

22 	proposed Exhibit 6 -F, do you recognize this 

	

23 	envelope? 

	

24 	 A. 	Yes, I do. 

	

25 	 Q. 	What is the basis, of your recognition? 
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A. 	I have my initials and P number on them. 

	

2 	 Q. 	Are these the combed pubic hairs of the 

	

3 	defendant? 

	

4 	 A. 	Yes, they are. 

	

5 	 Q. 	Did he comb his own pubic hair area? 

	

6 	 A. 	Yes, he did. 

	

7 	 Q. 	If there was any hair, he p]aced the comb 

	

6 	and hair into the envelope? 

A. 	Yes, he did. 

	

10 	 Q. 	Old you then seal it and place your 

	

11 	initials and P number? 

	

12 	 A. 	Yes, he did. 

	

13 	 Q. 	Does this enve]ope appear to he in the 

	

14 	same condition now as It was booked in evidence? 

	

15 	 A. 	No, It doesn't. 

	

16 	 Q. 	Has it been opened and rescotched with 

	

17 	tape? 

	

18 	 A. 	Yes. 

	

19 	 Q. 	Do you see the name initials we have bean 

	

20 	talking on this envelope? 

	

21 	 A. 	Yes, I r:10. 

	

22 	 Q. 	Other than that, does it appear to be in 

	

23 	the same condition as it was now at the time? 

	

24 	 A. 	Yes. 

	

25 	 Q. 	Finally showing you State's proposed 
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1 	Exhibit 6-0, do you recognize this envelope? 

	

2 	 A. 	Yes, I 	o. 

	

3 	 Q. 	What Is the basis of your recognition? 

	

4 	 A. 	My P number and initials. 

	

5 	 Q. 	This says saliva sample on the front of 

	

6 	it. Is the saliva sample, you previously described 

	

7 	for us and that which you took from the defendant? 

	

8 	 A. 	Yes, it is. 

	

9 	 Q. 	Once that saliva sample air dried, who 

	

10 	placed it into the envelope? 

	

11 	 A. 	1: placed It in the envelope. 

	

12 	 Q. 	Did you then seal the envelope and put 

	

13 	your initials and F number? 

	

14 	 A. 	Yes, I did. 

	

15 	 Q. 	Does it appear -- this envelope appear to 

	

16 	be in substantially the same condition now as it was 

	

17 	at the time that you sealed the saliva sample? 

	

18 	 A. 	No. 

	

19 	 Q. 	The difference again is scotch tape 

	

20 	resealing and initials foreign to you? 

	

21 	 A. 	That's correct. 

	

22 	 Q. 	Those initials look like LTE, is that 

	

23 	correct? 

	

24 	 A. 	Yes. 

	

25 	 Q. 	Once you completed the rape kit and 
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• 	• 
packaged everything, did you place all of this into 

	

2 	evidence fur purposes of forensic testing later In 

	

3 	the future? 

	

4 	 A. 	Yes, I did. 

	

5 	 Q. 	Now, you mentioned, in your direct 

	

6 	testimony, you were talking about a leg brace, you 

	

7 	had been given a description of a Hispanic male 

either carrying, or I forgot, wearing a leg brace. 

	

9 	Did the defendant in fact have a brace? 

	

10 	 A. 	Yes, he did. 

	

11 	 Q. 	Now, all these packages that we have 

	

12 	opened we found certainly the elastic brace, if you 

	

13 	want to describe it as such. Was there a brace in 

	

14 	addition to that7 

	

15 	 A. 	Yes, there was. 

	

16 	 Q. 	What did you do with that brace? 

	

17 	 A. 	It was left at the jail. 

	

28 	 Q. 	For what purpose? 

	

19 	 A. 	For medical reasons. 

	

20 	 Q. 	Are you saying to us then that when 

	

21 	people have medical needs such as braces or, et 

	

22 	cetera, they are not booked into evidence, but left 

	

23 	for the prisoner to use? 

	

24 	 A. 	In this case it was not known what the 

	

25 	medical reason or the extent of the medical reason 
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1 	why he had the aeg brace, it was left there in case 

	

2 	it was needed or an item that he had to have in the 

	

3 	int/. 

	

4 	 Q. 	He would be checked then by jail 

physicians or nurses; is that correct? 

	

6 	 A. 	Yes. 

	

Q. 	When you removed the rest of his personal 

	

8 	property, did you fill out a form, prisoner evidence 

	

9 	receipt? 

	

30 	 A. 	Yes, I did. 

	

11 	 MS. LIPPIS: May 1 approach the witnesn, 

	

12 	your Honor? 

	

1S 	 THE COURT t Yes. 

	

14 	 Q. 	(BY MS. rapprs) I haven't had this 

	

15 	marked, I'm showing you what appears to be a 

	

16 	photocopy, however, prisoner evidence receipt fcrm. 

	

17 	Does that have your name on it? 

	

18 	 A. 	Yes, It does. 

	

lg 	 Q. 	Does it indicate that certain items of 

	

20 	evidence were released to you? 

	

23 	 A. 	1/614, it does. 

	

22 	 Q. 	on 32-5-89; is that correct? 

	

23 	 A. 	Yes. 

	

24 	 Q. 	Regarding Defendant Roy Moraga7 

	

25 	 A. 	That's correct. 
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1 	 Q. 	Would you review that and indicate to the 

	

2 	jury what items of persona] property of the 

	

3 	defendant was in fact released to you? 

	

4 	 A. 	One brown pair of cowboy boots, one pair 

	

5 	of blue jeans, one pair of socks, one white UNLV 

	

6 	Rebel sweater, one white pullover shirt, one gray 

	

7 	jacket, and one pair of white striped shorts. 

	

8 	 Q. 	Those shnrts meaning monis underwear, 

	

9 	boxer-type shorts? 

	

10 	 A. 	Yes. 

	

11 	 Q. 	That's all the evidence we have just gone 

	

12 	through, is that correct? 

	

13 	 A. 	Yes, sir. 

	

14 	 Q. 	Thank you. 

	

15 	 MS. LIPP'S: 	I have nothing further of 

	

16 	this witness, your Honor. 

	

17 	 THE COURT! Cross examination. 

	

18 	 MR. HILLMAN: Just e few questions, 

	

19 	Judge. 

	

20 	 CROSS-EXAMINATION 

	

21 	BY MR. HILLMAN: 

	

22 	 Q. 	Officer Novack, you testified that you 

	

23 	arrived at the scene after two other officers had 

	

24 	stopped Mr. Mbraga; is that correct? 

	

25 	 A. 	No. When I arrived in the area, I was 
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1 	approached by the gardener who gave me information 

	

2 	of -- 

	

3 	 Q. 	'Let me restate my question. 

	

4 	 A. 	Okay. 

	

5 	 Q. 	This IS after you arrived there. Whet 

	

6 	I'm talking about was some point in time, Mr. Moraga 

	

7 	had been stopped by two other officers and then you 

	

B 	arrived at the scene where Mr. Morage was at; is 

	

9 	that correct? 

	

10 	 A. 	Yes. 

	

11 	 Q. 	To transport him? 

	

12 	 A. 	Yes; yes. 

	

13 	 Q. 	You don't remember if he was wearing his 

	

14 	coat at that point in time? 

	

15 	 A. 	I believe he was wearing his coat at that 

	

16 	time. 

	

17 	 Q. 	Was it a cold day that day, or warm day, 

	

38 	or do you recall? 

	

19 	 A. 	X don't recall. 

	

20 	 Q. 	Now, you took the statements from Mr. 

	

21 	Gomez and Mr. Harper: is that correct? 

	

22 	 A. 	Yes. 

	

23 	 Q. 	But At was not on December 5th, As that 

	

24 	correct? 

	

25 	 A. 	That's correct. 
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1 	 Q. 	Do you remember what day it was? 

	

2 	 A. 	T believe it was the next day. 	I went 

	

3 	hack for investigation follow-up. 

	

4 	 MR. HILLMAN: T have no further 

	

5 	questions. 

	

6 	 MS. LIPPIS: Nothing further. 

	

I 	 THE COURT: You may step down, Officer 

	

8 	Novack. 

	

9 	 MS. LIPPIS: 	Officer Swift. 

	

10 	 THE COURT: You can just leave those 

	

11 	there. 	Oh, those are yours. 

	

12 	 MS. LIPP'S: May I have the Court's 

	

13 	indulgence one moment. 

	

14 	 (Off the record discussion not reported.1 

	

15 	 OFFICER RONALD S. SWIFT, 

16 	having been first duly sworn to tell the truth, the 

	

17 	whole truth and nothing but the truth, testified and 

1S 	said an foliowa: 

19 	 DIRECT EXAMINATION 

20 	BY MS. LIPP'S: 

	

21 	 Q. 	Would you state your full name for the 

22 	record and spell your last name, please? 

23 	 A. 	Ronald S. Swift, S-W-T-F-T. 

24 	 Q. 	Sir, are you employed by the Las Vegas 

25 	Metropolitan Poiice Department? 
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1 	 A. 	Yes, I am. 

2 	 Q. 	Row long have you been SO employed, 

3 	Officer Swift? 

4 	 A. 	Almost 16 years. 

6 	 Q. 	Did you have an occasion to be dispatched 

6 	to 1000 Dumont, Apartment 207, on December 5th, 

7 	1989? 

a 	A. 	Yes, I was. 

9 	 Q. 	Do you recall approximately what time you 

10 	were dispatched to that area? 

13 	 A. 	Right around 400. 	I believe. 

12 	 Q. 	In the efternoon7 

13 	 A. 	Yes. 

24 	 Q. 	Were you the first officer nn the scene 

15 	or the second? 

16 	 A. 	I was the second one. 

17 	 Q. 	Who was there first? 

18 	 A. 	An Officer Dennis Devitte. 

19 	 Q. 	Did you go directly to Apartmeht 207? 

20 	 A. 	Yes. 

21 	 Q. 	And who was there when you nrrIved? 

22 	 A. 	The Officer Dennis Devitte, and a lady 

23 	who lives in the apartment. 

24 	 Q. 	Do you recall the lady's name? 

25 	 A. 	Not offhand at this time, nO, I don't. 
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1 	 Q. 	Was it a young woman? 

	

2 	 A. 	No. 	It was 40, 50 year old woman. 

	

3 	 Q. 	Was her daughter there? 

	

4 	 A. 	No. 

	

5 	 Q. 	Officer, I'd like to show you an 

	

6 	officer's report. It appears to be written by you. 

	

7 	You can certainly let me know? 

	

8 	 A. 	It's a crime report. 

	

9 	 Q. 	Is that your signature? 

	

10 	 A. 	Yes. 

	

11 	 Q. 	Whose signature is this person reporting? 

	

12 	 A. 	Yes. 

	

13 	 Q. 	Whose signature Is that? 

	

14 	 A. 	That's Jodi Howard. 

	

25 	 Q. 	Jodi Howard is a young woman? 

	

16 	 A. 	Yes. 

	

17 	 Q. 	So she had to have been present tn sign 

	

18 	that? 

	

19 	 A. 	She wasn't there when I got there. She 

	

20 	came later. 

	

21 	 Q. 	Oh, I'm sorry, my mistake. Thank you. 

	

22 	 A. 	okay. 

	

23 	 Q. 	Were you called to assist in the 

	

24 	investigation of a sexual assault? 

	

25 	 A. 	That was the call originally, yes. 
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1 	 Q. 	That was the original call? 

2 	 A. 	11h-huh. 

3 	 Q. 	When you arrived, some other information 

4 	came to light regarding things missing; is that 

5 	correct? 

6 	 A. 	After I was there awhile, yes. Jodi 

7 

	

	Howard called an the phone and talked to me, and 

said she would be over because she thinks she was 

9 	broke into that morning. 

10 	 Q, 	But, evidently, they didn't know the 

11 	nature of this stuff until the rape happened -- 

12 	 A. 	Right. 

23 	 Q. 	-- is that correct? 

14 	 Al]. right. 	In fact, did she come over 

15 	then and tell you the things that were missing? 

16 	 A. 	Yes, she aid. 

17 	 Q. 	One of these things on this report 

18 	indicates a lady's Seiko watch. Did she indicate 

19 	that that was missing? 

20 	 A. 	Yes. 

21 	 Q. 	And along with some currency? 

22 	 A. 	Yes, and silver dollars and a -- somn 

23 	necklace or something. 

24 	 Q, 	The necklace, so that yon know, has been 

25 	located. 

103 

PATSCV K. SMITH_ OPWTCTAL COURT RP:PORTER 

252 



• 	• 
1 	 Did you have an occasion to interview the 

	

2 	victim of the sexual assault? 

	

3 	 A. 	It was real brief. Dennis Devitte wag 

	

4 	talking to her. I just stood by there for a second, 

for a few minuteS, 

	

6 	 Q. 	Do you know whether or not Dennis wan the 

	

7 	one that transported her to the one-on-one 

	

8 	identification with NovaCk and then to UMW? 

	

9 	 A. 	No, I don't know that. 

	

10 	 M. LIPIS : I have nothino further. 

	

11 	 MR. HILLMAN: No questionn, your Honor. 

	

12 	 THE COURT: You may atep down. You are 

	

13 	excused. 

	

14 	 THE WITNESS! Okay, thanks. 

	

15 	 THE COURT: VOIOT next witness. 

	

16 	 MS. LIPPTS: 	Officer Gillins. 

	

17 	 OFFICER MICHAEL LONG OILLINS, 

	

18 	having been first duly sworn to tell the truth, the 

	

19 	whnlo troth and nothing but the truth, testified and 

	

20 	said an follows: 

	

21 	 DIRECT EXAMINATION 

	

22 	BY MS. LIPPTS: 

	

23 	 Q. 	Would you state your full name for the 

	

24 	record, please, and spell your last name? 

	

25 	 A. 	 Long Gillins, 
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1 	 Q. 	How are you employed sir? 

	

2 	 A. 	With the Les Vegas Metropolitan Police 

	

3 	Department. 

	

4 	 Q. 	And how long have you been so employed? 

	

5 	 A. 	Approximately three years. 

	

6 	 Q. 	What division were you assigned to on 

	

7 	December 5th, 199? 

	

a 	A. 	The selectment enforcement gang 

	

9 	intelligence unit. 

	

10 	 Q. 	On that date, did you happen to be in the 

	

11 	area of approximately 1000 Dumont? 

	

12 	 A. 	Yes, t was 

	

13 	 Q. 	Were you with someone else or by 

	

14 	yourself? 

	

15 	 A. 	I was with Officer Mayo. 

	

16 	 Q. 	Is he your partner? 

	

17 	 A. 	Yes. 

	

IS 	 Q. 	And you were working plainclothes at that 

	

19 	time? 

	

20 	 A. 	Yee, 1 was. 

	

21 	 Q. 	Did you have an occasion to either Bee a 

	

22 	subject or hear a dispatch that kind of correlated 

	

23 	with each other? 

	

24 	 A. 	Yes, T did. 

	

25 	 Q. 	Would you describe to the jury what took 
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1 	place in the sequence of events? 

	

2 	 A. 	We were headed southbound on Maryland 

	

3 	Parkway and by Desert Inn and a cail came ()vat- the 

	

4 	radio, a 426 in progress, which is a sexual assault 

	

6 	that was In progress, that a woman was on the phone 

	

6 	claiming that She was being or talking to her 

	

7 	relative -- T don't remember what -- that she was 

	

8 	being raped, and the subject was in the apartment at 

that time and that the address was 1000, 1000 block 

	

10 	of Dumont. 

	

11 	 Q. 	And what did you do? 

	

12 	 A. 	We decided, since we were already working 

	

13 	undercover capacity, we would just drive by and see 

	

14 	if we can _lend any hand or watch to see if anything 

	

15 	was going on. 

	

16 	 Q. 	And did you in fact do that? 

	

17 	 A. 	Yes. We went to the 1100 block, 1000 

	

16 	block of Dumont. 

	

19 	 Q. 	What, if anything, did you see as you 

	

20 	were approaching the thousand hundred block of 

	

21 	Dumont? 

	

22 	 A. 	We came up the street and we saw sonic of 

	

23 	the police cars that were arriving. We want to, I 

	

24 	believe it was 1100 Dumont. We were passing by the 

	

25 	west side parking lot at that area. While we were 
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1 	passing by there, we saw a Latin male stepping into 

	

2 	the parking lot area from the north end of the 

	

3 	apartment complex, northwest end of the apartment 

	

4 	complex. 

	

5 	 Q. 	Do you see that Latin male here An court 

	

6 	today? 

	

7 	 A. 	Yes, 1 do. 

	

9 	describe an article of clothing that he's wearing? 

	

10 	 A. 	He is wearing a black button-up shirt. 

	

11 	 MS. LITPTS: May the record reflect 

	

12 	identification of the defendant? 

	

13 	 THE COURT 	Yes. 

	

14 	 Q. 	(BY MS. LIPP'S) Would you describe for 

	

26 	the jury what he was wearing when you first saw 

	

16 	him? 

	

17 	 A. 	First time we saw him, he did not have a 

	

18 	shirt on at the time. He was wearing pants. T 

	

19 	don't remember what type of pants they were. They 

	

20 	were light colored pants and boots and he was 

	

21 	carrying what looked like a jacket, a knee brace, 

	

22 	and a shirt. 

	

23 	 Q. 	Could he have been wearing blue jeane? 

	

24 	 A. 	Yes, very definitely. 

	

25 	 Q. 	So you indicated he was carrying his 
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1 	shirt? 

2 	 A. 	Yes, his shirt, his jacket and a white 

3 	knee brace. 

4 	 Q. 	Did you stop him at that tine? 

5 	 A. 	No. 

6 	 Q. 	Did there come n time later when you 

7 

	

	received a descriptlon of the possible rape suspect 

over dispatch? 

	

A. 	Yes, we did, 

10 	 Q. 	What description did you receive? 

11 	 A. 	Latin male, medium length black hair, 

12 	with numerous tatnos, wearing a white knee brace and 

13 	a jacket; r believe it was a tan jacket. That was 

14 	the call that we got the description that we had. 

15 	 Q. 	Are you sure on the colors of these 

18 	clothing? 

17 	 A. 	No, I'm not, 

18 	 Q. 	When you received that description, what, 

19 	if anything, did that signal to you? 

20 	 A. 	It immediately clicked the guy that we 

21 	had been following, we followed him from that 

22 	apartment complex because something clicked in our 

23 	minds, when we saw him with the wet hair, combing 

24 	his hair walking away from the exact apartment 

25 	complex where the sexual assault had occurred, that 
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1 	we just took it upon ourself to follow him and then 

	

2 	when we gat the description, it just, you know, 

	

3 	immediately clicked that was in fact the guy. 

	

4 	 Q. 	So what did you do? 

	

5 	 A. 	We then stopped him in the 900 block of 

	

6 	Sierra Vista. 

	

7 	 Q. 	Old you detain him for the purposes of 

	

B 	havIng Officer Devitte bring the victim for a 

	

9 	one-on-one identification? 

	

10 	 A. 	That is correct. 

	

11 	 Did Officer Novack also arrive on the 

	

12 	scene shortly thereafter? 

	

13 	 A. 	Yes, that's correct. 

	

14 	 Q. 	Once the victim identified the subject, 

	

15 	was he taken Into custody by Officer Novack? 

	

16 	 A. 	Yes. 

	

17 	 MS. LIPPIS: 	I have nothing further. 

	

le 	 THE COURT: Cross examination. 

	

19 	 CROSS-EXAMINATION 

	

20 	SY MR. HICLMAN: 

	

21 	 Q. 	Officer Gillins, you were in plainclothes 

	

22 	that day: Is that correct? 

	

23 	 A. 	That 	correct. 

	

24 	 Q. 	And do you remember if it was cold nut 

	

25 	that day? 

109 

PATSY K. SMITH. OFFICIAL COURT RgPORTER 

258 



2' 

	

1 	 A. 	It was cool. 	It wasn't really that 

	

2 	cold. 

	

3 	 Q. 	And you stated that you followed Mr. 

	

4 	Morays for a distance; is that correct? 

	

5 	 A. 	That's true. 

	

6 	 Q. 	Was he getting dressed at that time or 

	

7 	Just carrying his clothes? 

	

8 	 A. 	Yes, slowly but surely he was getting 

	

9 	dressed. 

	

10 	 Q. 	Was he combing his hair ton? 

	

11 	 A. 	When we first witnessed him, he wan 

	

12 	combing his hair, yea, it was wet. 

	

13 	 MR. HILLMAN: Thank you. I have no 

	

14 	further questions. 

	

15 	 THE COURT: Anything further? 

	

16 	 M. LIPPTS: 	Nothing. 

	

17 	 THE COURT: You may step down, Officer 

	

18 	Gillins. 	You are excused. 

	

19 	 Your next witness. 

	

20 	 MS. LIPPIS: Denise Rudolph. 

	

21 	 DENISE RUDOLPH, 

	

22 	having been first duly sworn to tell the truth, the 

	

23 	whole truth and nothing but the truth, testified and 

	

24 	said as follows: 

	

25 	. 	. 
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1 	 DIRECT EXAMINATION • 

	

2 	BY MS. 1.111 PIS: 

	

3 	 Q. 	Would you state your name, please, for 

	

4 	the record and spell your last name? 

	

5 	 A. 	Denise Rudolph, R-U-D-O-L-P-H. 

	

6 	 Q. 	Thank you, Ms. Rudolph. 

	

7 	 How are you employed? 

	

8 	 A. 	I work in the Clark County Detention 

	

9 	Center. I take fingerprints. 

	

10 	 Q. 	Were you so employed on December 28th, 

	

11 	1989? 

	

12 	 A. 	Yes I was. 

	

13 	 Q. 	Ms. Rudolph, I'm showing you what's bean 

	

14 	marked for identification as State's proposed 

	

16 	Exhibit No. 7 and ask you If you can identify it? 

	

15 	 A. 	It's a card of fingerprints that T took. 

	

17 	It has my initials and my P number on At. 

	

18 	 Q. 	When a person i.e arrested and brought to 

	

19 	the Clark County Detention Center, during the normal 

	

20 	booking process, are they booked right away or can 

	

21 	some time elapse before the formal process is done? 

	

22 	 A. 	The booking or fingerprinting? 

	

23 	 Q. 	Fingerprinting. 

	

24 	 A. 	Fingerprints, sometimes the time can 

	

25 	elapse. 
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2 	 Q. 	What date did you take these? 

	

2 	 A. 	December 28th, 2989. 

	

3 	 Q. 	If I tell you this would have been after 

4 	the date of his arrest, how would he have been 

	

6 	identified tn you? 

	

6 	 A. 	Through photograph. They have 

	

7 	photographs on the booking sheets and also 

	

8 	photographs on what we call locater card, which goes 

	

9 	everywhere when anything is made. 

	

10 	 Q. 	And those were on December 28, '119? 

	

11 	 A. 	28th 19RA. 

	

12 	 Q. 	Ms. Rudolph, I'm showing you what has 

	

13 	been marked for identification as State's proposed 

	

14 	Exhibit 8 and 9, which appear to be certified 

	

15 	copies, certified on the back of the booking photos, 

	

16 	photo at leat taken of inmates. This photo appears 

	

17 	to have been taken, dated in the photograph, 

	

18 	December 28th, 1989; is that correct? 

	

19 	 A. 	Yes, that's correct. 

	

20 	 Q. 	Would those photos evidently have been 

	

21 	taken on the same day that you did these 

	

22 	fingerprints? 

	

23 	 A. 	Yes. 

	

24 	 THE COURT: Could you step back a little 

	

25 	bit I think some of the jurors are not able to nee 
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1 	the witness. 

	

2 	 MS. LIPPIS: 	I'm sorry, your Honor. 

	

3 	Thank you. 

	

4 	 THE COURT: Thank you. 

Q. 	(HY MS. LIPPIS) Where did you receive 

	

6 	your training in taking fingerprints? 

	

7 	 A. 	Through Metro and we were trained over at 

the T.D. bureau over on Fremont Street. 

	

9 	 Q. 	How long have you been doing this? 

	

30 	 A. 	Almost seven months since August. 

	

11 	 Q. 	Since August? 

	

32 	 A. 	August 1989. 

	

13 	 Q. 	Thank you. 

	

14 	 These fingerprints that are done, they 

	

25 	are called exemplars. Once they are taken, they are 

	

26 	permanently retained in an inmate or defendant's 

	

17 	file; As that correct? 

	

38 	 A. 	AS far as I know, yeah, we don't keep 

	

19 	anything at the detention center. They are all 

	

20 	turned in, someone picks them up on a daily basis. 

	

21 	 Q. 	Is this your handwriting? 

	

22 	 A. 	Yes, it is. 

	

23 	 Q. 	There Is an 1.n. number that's been 

	

24 	assigned to a defendant or the person who was 

	

25 	fingerprinted, Roy D. Moraga, what 15 the T.D. 
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1 	number? 

	

2 	 A. 	every person that's ever been in any kind 

3 	of contact with Metro, whether it be traffic ticket 

	

4 	or incarcerated or work card, in assigned a n.R. 

	

5 	number and they always have the same T.n. number. 

	

6 	 Q. 	What is the T.D. number For Mr. Moraga? 

	

7 	 A. 	099388554. 

	

a 	Q. 	And on State's proposed Exhibit 8 and 9, 

	

9 	thev.e also appears to be an T.D. number located 

	

10 	within the bottom of the picture. What is one T.O. 

	

11 	number? 

	

12 	 A. 	09938E5654. 

	

13 	 1/. 	The same number recorded on the exemplar; 

	

14 	is that correct? 

	

15 	 A. 	That's correct. 

	

16 	 MS. LIPPTS: Thank you. Nothinu 

	

17 	further. 

18 	 MR. HTLLMANT No questions. 

19 	 THE OOURT: You may step down, Ms. 

20 	Rudolph. 

21 	 Will your next witness be more than flue 

22 	minutes? 

23 	 MS. LTPPTS: He is a fingerprint expert, 

24 	your Honor. 

25 	 THE COURT; Well, r think it will take 
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1 	more than five minutes. So we are going to take our 

2 	recess at this time. We will resume at 10:0A 

3 	tomorrow morning, ladles and gentlemen. 

4 	 Once more, please heed the admonition T 

5 	have given you previously. Do not discuss the case 

6 	among yourselves or with anyone else, don't form or 

7 	express any opinions concerning the trial and don't 

8 	reed, watch, or listen to any news accounts should 

9 	there be any. 

10 	 fOff the record at 4:50 p.m.) 
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15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 
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2 	 TUESDAY, MARCH 13, 3990, 10:06 A.M. 

2 	 THE COURT: Oood morning, Ladies and 

3 	Gentlemen, 

4 	 You may call your next witness, 

5 	Ms. Lippis. 

6 	 MS. LIPPTS: Thank you, your Honor. 

7 	Doctor Reisch. 

S 	 DR. DONALD HENRY REISCH, 

9 	hnuIng been first duly sworn to tell the truth, the'. -  

10 	whole truth and nothing but the truth, testified and . 

11 	said as follows: 

12 	 DIRECT EXAMINATION' 

13 

 

BY MS. LIPPIS: 

14 	 Q. 	Sir, would you state your full name for 

15 	the record, please, and spell your last name? 

16 	 A. , Donald Henry Reisch, R-E-T-S-C-H. 

	

17 	Q. 	Could you tell us what your profession 

	

18 	is? 

	

' 19 	 A. 	I'm a physinian. 

	

20 	 Q. 	And a medical physician? 

	

21 	 A. 	That's correct. 

	

22 	 Q. 	Where are you employed, sir? 

	

23 	 A. 	I'm currently working at University 

	

24 	Medical Center. 	. 

/5 	 Q. In what capacity? 

4 
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1 	 A. 	I'm an emergency room physician. 

	

2 	 Q. 	Haw long have you been a physician? 

	

3 	 A. 	I graduated from medical school in 1984. 

	

4 	 Q. 	What medical school wan that? 

	

5 	 A. 	University of Arizona. 

	

6 	 Q. 	And are you licensed to practice medicine 

	

7 	in the State of Nevada? 

	

a 	 A. 	Yes I am. 

	

9 	 Q, 	Is there any particular specialized 

	

la 	license that goes with being an emergency room 

	

11 	physician? 

	

12 	 A. 	I'm also board certified through the 

	

13 	American College of Physicians subject for emergency 

	

34 	medication situations. 

	

18 	 Q. 	For the edification of the jury, would 

	

in 	you describe the education and degreen you hold with 

	

17 	reference to your medical degree? 

	

18 	 A. 	I went to four yearn of medical school at 

	

19 	four years of Arizona. I did my internship in 

	

20 	Fresno, California, rotating Internship, and I did 

	

21 	residency emergency medicine in Bakersfield, 

	

22 	California, for two years. 

	

23 	 I graduated in 1987 and since that time, 

	

24 	7 have been working full time as an emergency room 

	

25 	physician and during that time period, I obtained my 

5 

PATSY K. smrTH, OFFICIAL COURT REPORTER 

269 



I 	board certification in emergency medicine. X have 

• 1. 

2 	been board certified for the past year. 

• 3 	 Q. 	In the course of your practice as an 

4 	emergency room physician -- .before I get to that, 

5 	let me ask this first, have you ever testified in a 

court of law before7 

7 	 A. 	Yes, T have. 	- 

• 

8 	 Q. • Have you ever been considered es an 

9 	expert to so-testify? 

10 	 A. 	Yes, I have. 

	

33 	 Q. 	.Do you recall when..and how many times you 

	

. 	r 

	

12 	have testified and been qualified? 

. 	. 

	

' 13 	 A. 	I have testified twice before in a court 

	

14 	of law. First 'for a murder case in which .I was the 

	

15 	physician who took care of the patient,-who 	 • 

	

36 	subsequently died, secondary to her wounds and the 	• 

37 	other time, I was a toxicologist or a poison 

18 	specialist In poisoning. 

19 	 Q. 	Did you testify in the courts In the 

20 	State of Nevada on those cases? 

23 	 A. 	No, in California. 

7.2 	 g• And you were certified as an expert in 

23 	those cases? 

24 	 A. 	Yes, I was 

25 	 Q- I'd like to direct your attention, if 

6 
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1 	might, to December 5th, 1989. Were you on duty on 

	

2 	that date in the afternoon? 

	

3 	 A. 	Yes, I was. 

	

4 	 Q 	Did you have an occasion to treat a woman 

identified as Penny Hawk'? 

	

6 	 A. 	Yen, I did. 

	

7 	Q. 	And did you bring with you today medical 

	

8 	records for Ms. Hawk from the hospital? 

	

9 	 A. 	Yes, I did. 

	

10 	 Q. 	What was the nnture of the treatment that 

	

11 	you gave to Ms. Hawk? 

	

12 	 A. 	Well, she was brought in by the police 

	

13 	for a possible sexual assault. 

	

14 	 Q. 	Is there a standardized protocol or 

	

15 	method of examination that you utilize with regard 

	

16 	to potential victims of sexual assaults 

17 	 A. 	Yes, there is. There is a sexual assault 

	

18 	sheet made up by someone, I presume, by the county 

	

19 	or police or something like that which ask very 

	

20 	specific questions and along with those ever 

	

21 	specific questions have drawings and such where we 

	

22 	are supposed to mark down what we find on a medical 

23 	exam. 

	

24 	 Q. 	Did you follow any standardized protocol? 

25 	 A. 	Yes, I did. 

7 
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Q. 

6 	testify today; is that correct? 

A. 	Yes. 

Q. 25 

Were you assisted by anyone during the . 

2 	examination of Ms. Hawk? 

3 	 A. 	Yes, thu nurse at the time was Sabina 

4 	Young. 

Q. 	And she is out in the hallway ready to 

8 . 	•11; . 	- would you describe for the jary'what you 

9 	did in terms of your examination of M. Hawk and 
. 	. 

.10 	what your tindings.were?. 	• ' 

II . 	A. 	Basically, what I'm there for Is to treai'' 

12 	the patient for any physical injury that she plight . 	• 

13 	have reCeived, as well as collect medical evidence 

• 14 	for a possible rape,. 

15 When I examine the patient, we -- first' : 

16 	thing we do is do an interview and ask exactly what . 

17 	happened by her report and then after that, we do a.., -  

15 	physical' exam looking for Injurion and then also 

19 	doing a pelvic exam looking for Injuries and 

20 	pool:Able other medica3 evidence like semen or sperm 

21 	or something in the vagina or anywhere e3se. 

22 	 Q. 	Did you in fact do a physical examination 

23 	on Ms. Hawk? 

24 	 A. 	Yes, I did. 

What were your findings with regard to 

8 
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•. 

1 	that examination? 	 ' 	I 

A. 	The physical exam was essentially 

3 	normal. There was no at least for the outside part 
P. 

4 	of the physical exam, there is no obvious brules 

5 	contusions or anything like that 

6 	 ea the pelvic exam, everything was normal

7 	also except.there was a clear liquid at the bottom 

of the vagina and it was basically whenyou look 	• 

9 .down into the vagina, you could see a little puddle 

10 	of clear-liquid that is not normally found in the 

11 	vagina. 

12 	 Q. 	Did you adminie,ter or take vaginal 

' 	- 13 	swabs?' • 

14 	 A. 	yen, we did. Part of the exam Inc:hider, 

15 	taking vaginal swabs, as well as oral swabs and 

16 	other things. 

17 	 Q. 	Do you take the oral swabs and other 

18 	evidence that's collected from the body or does the 

10 	nurse do that? 

20 	 A. 	The nurse usually does that. 

21 	Q. 	And you were the one however who 

2 

22 	collected the medical evidence from the vaginal 

23 	cavity? 

24 	 A. 	That is correct. 

25 	 Q. 	And you Indicated that you have a 

9 ,  
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1 	questionnaire that you follow where you ask a victim 

2- what happened; An that correct? 

• 3 	• A. 	Right. 

4 	 Q. . • In fact, did you ask her those questions?. 

	

8 	 A. 	Yes, I did. 

	

6 	 Q. 	With regard to what she told .  you finding - 

	

- 7 	this liquid pool in the 'catilty other vagina, would 

- 	8 	that be consistent with her relation to you of the'. . 

	

9 	events that occurred? 	 • 

	

10 	 A. • Yes. She told me, going back over the : 

	

13 	chart here and It's just a little check-off•bnx and . : 

	

' 12 	stuff like that, when we were discussing before I. 

	

13 	examined-her, she said that an ejaculation did occur. 

	

14 	Inside of her vagina and then on exam that was about . 

	

15 	-- let's see, yeah, she said that and then on the . • 

	

16 	physical exam, you know, I have a drawing here nf 

	

17 	the clear liquid and the little puddle down in the 

	

18 	bottom of the vagina. 

19 	 Q. 	When you collected the evidence within 

20 	the vaginal cavity, what do you do with it? 

21 	 A. 	Basically we take it and pul it -- it's 

22 	basically a long Q-tip. We place it in there, place . 

23 	the Q-tip in a box. The box Is put in a special kit 

24 	that Is sealed and the sealed kit le -- Ihefleve 

25 	the police take At as part of their evidence. 

10 

PATSY K. 
IMINININININNIMOBIONIMINIM=!=•■ 

SMITH, OFFICIAG COURT REPORTER 

274 



• 
	

1 	 Q. 	Th addition to the vaginal exam that's 

	

2 	done, do we also, An a sexual assault protocol, take 

	

3 	hair samples and combings from the pubic area? 

	

4 	 A. 	That's correct. 

	

5 	 Q. 	And head samples. Did your nurse do 

	

6 	that? 

	

7 	 A. 	Yes. 

	

8 	 Q. 	tn blood also drawn from a sexual assault 

	

9 	victim? 	• 

	

10 	 A. 	Yes, it is. 

	

11 	 Q. 	Does the nurse do that as well? 

	

12 	 A. 	Yes. 

	

13 	 Q. 	And all of that evidence then you believe 

	

14 	Is turned over to Metro? 

	

15 	 A. 	Right. 

	

16 	 Q. 	When you completed your vaginal 

	

17 	examination and collect the evidence within that 

	

le 	cavity, did you give that evidence to your nurse? 

	

19 	 A. 	Yes, I did. 

	

20 	 MS. GIPPIS: Thank you. I have nothing 

	

21 	further. 

	

22 	 THE COURT: Cross s.xemination. 

	

23 	 MR. HILLMAN: Thank you, your Honor. 

	

24 	 CROSS-EXAMTNATION 

	

25 	BY MR. HILLMAN: 

32 
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, 

Doctor Reisch, I believe you asked the 

2 	victim in this case if she bit -Ortega? 

3 	 A. • 	Yeah, I'm going'to'have to look over the 

4 	chart here, yeah,. "Did you bite the suspect?" 

5 	 Q. 	And she answered .no .; As that correct? • 

A. 	That's correct.% 

She also said that she did not. scratch 

	

8 	the susPect; is that correct? 

	

9 	A. 	No -- yes, correct. 

	

10 	Q. 	And I believe she also told you that she. 	: - 

11 	had had.consensus3 intercourse within the lant 72 	- 

12 	hours; is that correct? 

13 	A. 	That's correct'. ' She had had by her 

14 	report sexual Intercourse on 12-3-89 at 3:00 A.M. 

15 	 MR. HILLMAN: I have no farthr 

16 	questions. 

17 	 MS. LIPPIS: Just a little redirect. 

111 	 REDIRECT EXAMINATION 

19 	BY MS. LIPPTS: 

Q.. 

6 

Q. 

20 	 Q. Doctor, are you aware of the purpose for 

23 	asking whether or not a rape victim has had 

22 	consensual Intercourse with another person other 

23 	than the perpetrator within the last 72 hours? 

24 	 A. 	I believe what they dre 3ookinu for, 

25 	mean, obviously if somebody had sex in a short 
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1 	period of time before they hRd been ansaultad and 

2 	raped, then there could be ejaculate from the first 

3 	sexual contact and it would be somewhat confnsing 

4 	for the case. 

Q. 	However, the testimony, expert testimony _- 

6 	would come from a forensic scientist with regard to 

	

7 	whether or not we can determine whose ejaculate is * 

	

6 	present? 

	

9 	A. 	That's correct. 

	

30 	 Q. 	In the system? 

A. 	That's correct. 

12 	 MR. LIPPIS: Thank you. Nothing further. 

33 	 THE COURT: Anything further? 

14 	 MR. HILLMAN: Nothing further, 

15 	 THE COURT: Thank you, Doctor :  You may 

16 	step down. 

17 	 Your neut witness. 

16 	 . 	MS. LIPPTS: Thank you. Sabina Young. 	' 

lg 	 SABINA YOUNG, 

20 	having been first duly sworn to tell the truth, the 

23 	whole truth and nothing hut the truth, c . estified and 

22 	said as follows: 

DIRECT EXAMINATION 

24 	BY MS. LIPPIS! 

• 

$ 

11 

23 

25 	 Q. wnuld you state your full name for the 
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1 	record, please, and spe3l your last name? 

	

2 	 A. 	My name is Sabina Young, Y-0-U-N-0. 

	

3 	 Q. 	Are you employed, Ms. Young? 

	

4 	 A. 	Yes. 

	

5 	 Q. 	What is your profession? 

	

6 	 A. 	I'm an R.N. In UMC for 16 years. 

Q. 	For 16 years as an R.N., you mean a 

	

8 	registered nurse? 

	

9 	 A. 	Yes. 

	

10 	 Q. 	Have you been employed with UMC for 16 

	

11 	years? 

	

12 	 A. 	Sixteen years. 

	

13 	 Q. 	In what department of University Medical 

	

14 	Center were you assigned on December 5th, 1988? 

	

15 	 A. 	Emergency room. 

	

36 	 Q. 	Did you have an occasion to work with 

	

27 	Or. Reisch that day? 

	

18 	 A. 	Yes. 

	

19 	 Q. 	And Is he the physician who just left the 

	

20 	courtroom? 

	

21 	 A. 	Yes. 

	

22 	 Q. 	Would you state for the jury the nature 

	

23 	of your education that allows you to be licensed as 

	

24 	a registered nurse? where dld you go to schoo3? 

	

26 	 A. 	UNGV college. 

24 
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18 

19 

I 	 Q. 	noes MIEN have a nursing school!? 

	

2 	 A. 	Yes -- no, not nursing school. It's to 

	

3 	get -- 	 • • 

	

.4 	 Q. 	(Interrupting) 	I'm Sorry? 	: 

	

5 	 A. . To get a nursing degree. I :think the 

	

6 	difference between a nursing schooli a nursing 

	

7 	school is a diploma school.. They used to do that In 

the old time. They don't do it. 

	

9 	 Q. 	What type of degree do you hold? 

	

10 	 A. 	B.A. 

	

11 	 Q. 	In what area? 

	

12 	. A. 	Nursing. , 

. 	13 	 Q. 	In nursing? 	. 

	

.14 	 A. 	Yes, sir. 

	

15 	 Q. 	You received that degree from the 

	

16 	University of Nevada? 

A. 	Yeah. 

Q. 	In what year? 

A. 	I forgot. 	I was an L.P.N. for 12 years, 

20 	I think for 13 years maybe. I don't know. 

21 	 Q. 	And then you went bark to school? 

22 	 A. 	Yee. 

23 	 Q. 	To obtain your degree? 

24 	 A. 	Ub-huh. 

25 	 Q. 	Are you iioensed by the State Hoard of 

15 
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“ 

1 

1.-  
1 • 	 ' 

1 	Nursing? 

2 	 A.  

3 	 Q. 	Did you have to take an examination to 

4 	qualify for that license? 

..• 

5 	 A. 	Yes. 

6 	 Q. 	Do you have to update that liconne 

- 7 	periodically? 

A. 	Yes. 

Q. 	At what Intervals dn you update your 

10 	lAcense? 

• 

21 	 A. 	Every two years, we,have toapply for a 

12 	new license and we have to verlfy , so ,many hours of 

•- 13 	schooling. And you can (10 it many' sorts of t.4Ys. 

. 	14 	You can tnke classes, whatever - you have feel you 

	

15 	need, or I went"to'Nexfoo . to - helis to do surgery and: . 
. •• 	 • 

	

- 36 	that takes-care of my hours. 	 • 

- 	• 
17 	 Q. 	In other words', you are required to take: 

16 	a certain number of hours of continuing -- 

	

19 	 A. 	Right. 

	

20 	 Q. 	-- education? 

	

21 	 A. 	Uh-huh. 

• 22 	 Q. 	flow many hours are you required to take .  

	

23 	In order to update your license? 

24 	 A. 	I think you have to take 30. 

25 	 Q. 	Thirty? 

15 
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4 A. 	Yes. 

5 	 Q. Are you certified or do you have to he ... 	• 

; 

13 

14 

35 

16 

17 

3 

1 	 A. 	Unually whon you take, an average class 

2 	you usually wind up with 80 or something. 

Q. 	Is your license current at this time? 

6 	certified to work in the emergency room or le that - 

7 	just, part of your normal duties? 

A. 	No, you have to do different classes like • • 

	

9 	ACLS, there in more to It. You can't just pull a 

	

10 	nurse from the floor and expect her to work in the 

emergency room, you have to have 1 wouldn't call 

12 	a higher education, a different education. 

• Q. 	And have you obtained thnt? 

A. 	Yes. 

Q. 	That other education? 

A. 	Yeah. 

Q. 	How did you obtain that, what clnsnes did 

18 	you have to take in order to obtain It? 

19 	A. 	Al) sorts of classes. You have to take 

20 	trauma classes, you have to take speciai pediatrics, 

22 	life support classes, add advanced CPR classen. 

22 	They are quite extensive. 

23 	 Q. 	Rre you also certified to withdraw blood 

24 	from human beings? 

26 	 A. 	That's part of our Job. You are not 

17 
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V. 

3 

4 

5 

S .  

certified mn paper. It's part of our job. I mean 

2 	that's expected. 

Q. . 	You have had training? 

A. 	It'a.expected . to. 

Q. 	You have had training In that area as 

6 	well? 	. . 	.. 	. 	. 

, 	 • 	.. • 
7 	 A. . - Yeah, everybody As.  

' 
. 	 .• 	. 	 • 

8 	 Q. 	
- , 

Have you ever testified in a Court of law 

	

.:, 	. 

	

9 	before? 

	

10 	 A. 	Yes. 

. li 	 Q. 	Have you ever been qualified ao an expert .- 
• .= 	 - 	. 	. 	...., 	. 

12, 	in your particular field? That you know of? 	. ...-- 
,..:. 

13 	- 	' 	A. 	.. I wouldWt.knoW .What.you call an expert.;' ..rf:': 

14 - 	Q. • 	Have you ever testified An the courts Of 

. 	• 	.= 15 	the State of Nevada, either justice court or 

16 	district court? 	 . 

17 	 A.. 	No, just on canes like thin before. This 

16 	comes up very frequently. ., 	. 	. 

39 	 Q. 	Al) right, maybe you didn't understand. 

20 	Have you testified An courts in Lan Vegas? 

22 	 A. 	Vas. 

22 	 Q. 	Do you know whether or not you testified 

23 	In justice court or district court? 

24 	 A. 	No. It was the same as what I'm doing. 

26 	 Q. 	The same type of case we are here for 

10 
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1 	now? 

2 	 A. 	Right. 

	

3 	 Q. 	You Just don't remember what courts they 

	

4 	were? 

	

5 	 A. 	Right. 

	

6 	 Q. 	Has a judge not ever allowed you to 

	

7 	testify? 

	

8 	 A. 	No 

	

9 	 Q. 	Have you always been allowed to testify? 

	

10 	 A. 	Yes. 

	

11 	 Q. 	On December 6th, 1969, did you have an 

	

12 	occasion to assist Dr. Reisch? 

	

13 	 A. 	Yeah. 

	

14 	 Q. 

	

15 	victim? 

	

16 	 A. 	Yes. 

	

37 	 Q. 	Was that victim Penny Hawk? 

	

18 	 A. . 	Yen. 

	

19 	 Q. 	Would you describe for the jury what you 

	

20 	did, in terms of assisting Dr. Hawk -- or excuse me 

	

21 	-- Dr. Relsch with Ills examination? 

	

22 	 A. 	Okay, my Job entails to bring the patient 

	

23 	into the room. We unnally have them by tbeirself. 

	

24 	There are no other patients. X have them undress. 

	

26 	/ alve them moral support. Usually at this time, 

19 

In the examination of a noxual algana)t 
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• 
1 	the patient tells you about what happened to her. 

2 	They usually cry or you give them moral support. . 
. 	, 

3 	You talk to the patient a lot. explain the 

4 	procedures you have to do to - the patient, which 

6 	entails:drawing blood, taking specimens like pulling

6 	hair out of her head, pulling out pubic hair, . 

'7 	swabhing.out her mouth, she has to spit an a •  little 

8 	piece of paper for °alive, you explain, all of this ' 

9 	to the patient. 

10 	 ' 	You fill part at the papers out, do vital:H 

11 	signs, make her comfortable, explain to her what the 

12 	doctOr .1 . R going to do. next to her and we explain ta - 

	

13 	her what kind of medication we are going to give her 

	

14 	and why and that's about my part. 

	

. 16 	 Q. , When Dr. Reisch then- begins to do hic 

	

16 	part, does that entail a vaginal examination? 

	

11 	 A. 	Yes. 

18 	 Q. 	Did Dr. Reisch in fact conduct an 

19 	examination of her vaginal area? 

20 	 A. 	Yes. 

21 	 Q. 	And evidence was collected; is that 

22 	right? 

23 	 A. 	Yes. 

24 	 Q. 	Did he then give that evidence to you? 

25 	 A. 	The evidence always stays with me. 

20 
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I 	 Q. 	Okay. 

	

2 	 A. 	The doctor comes in and out, but I keep . 

	

3 	the evidence all the time. 

	

4 	 Q. 	Once the doctor had concluded his 

	

5 	examination and you had collected your portion of 

	

6 	the evidence including the hair samples and saliva, 

	

7 	what did you then do with thoae portions of 

	

8 	evidence? 

	

9 	 A. 	I took all the evidence that goes in an 

	

30 	envelope and then that envelope will not leave my 

	

11 	hand not for one minute Until I give it to the 

	

12 	officer. Or we have an icebox that's locked, It's a 

	

13 	special rigged up by the police. We put Rometimrts 

	

34 	cases through the slot. You cannot get to it unless 

	

15 	the police gets It. Those are two possibilities, 

	

16 	but it never leaves your sight. If I have to go to 

	

17 	the pharmacy, I carry my envelope. I will not lay 

	

28 	it on the table. 

	

19 	 Q. 	Additionally as part of your 

	

20 	responsibilities, with regard to assisting in these 

	

21 	sexual assault examinations, do you occasionally put ' 

	

22 	notes on the patient's record regarding her 

	

23 	emotional state, how shn appears to be at the time? 

	

24 	 A. 	Sometimes we do. sometimes we don't. 

	

25 	 Q. . Did you in this case? 

21 
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1 	 A. 	Yes. 

	

2 	 Q. 	Do you have any Independent recollection 

	

3 	of this person, could you recogni=e her? 

	

4 	 A. 	Ho. Maybe if I sne her, but I do see too 

	

5 	many people. 

	

6 	 Q. 	Would it assist you In referrina to your 

	

7 	medical records to determine what you know noted 

	

8 	about her emotional state at that time? 

	

9 	 A. 	I have read this outside. T noted that 

	

10 	she was very depressed and she was alert, alert and 

	

11 	depressed I believe X wrote down. Patient Is alert, 

	

12 	appears to be depressed. 

	

13 	 ms. Lippis: Thank you very much. I have 

	

14 	nothing further. 

	

15 	 THE COURT: Cross examination. 

	

16 	 MR. HILLMAN: 	No questions. 

	

17 	 THE COURT: YOU may step down. 

	

18 	 Your next witnees. 

	

19 	 MS. LYPPIS: Thank you. Richard Hague. 

	

20 	 RTC:HARD HAnun, 

	

21 	having been first duly sworn to cell the truth, thfe 

	

22 	whole truth and nothing but the truth, testified and 

	

23 	said as follows: 

	

24 	 DIRECT EXAMINATION 

	

25 	BY MS. LIPPIS: 

22 
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3 

5 

6 

7 

Q. 	Would you state your name, please, for 

2 	the record and spell your last name? 

A. 	Richard Hagne, H-A-G7O-R. 

Q. 	Are you employed, .Jr? 

A. 	Yes, sir. 

Q. 	What Is the nature of employment? 

A. 	I'm an Identification speciallet with the 

A 	Las Vegas Metropolitan Pollee Department 

9 	criminalistics bureau. 

10 	 Q. Mr. Hague, would you describe for the 

11 	jury what an identification specialist is, what do 

12 	you do? 

13 	 A. 	Basically we search for, gather, process, 

and Impound physical evidence including fingerprints 

16 	and provide photographic service. 

16 	 Q. 	In other words, if a crime scene were to 

17 	be established, tha police department would call you 

36 	out to take photographs of the crime scene AS well 

%9 	as see if other evidence can be collected? 

20 	 A. 	Yes, basically.. 

21 	 Q. 

22 	1989? 

Were you so employed on December 27th, 

23 	 A. 	Yea, T was. 

24 	 Q. We're going to be talking today about 

25 	some fingerprints and some comparisons that you have 

' 23 
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• 
effected. what r'd like you to do, If you wonld • 

2 	please, describe to the jury the nature oe the 

3 	background of education that you have in terms of 

4 	being able to find fingerprints, Ifft them, and 

5 	cnmpare them with exemplars. 

A. 	Besides on the jab training in the 

7 

	

	criminallatics bureau and working with fingerprints: 1 

experts and discussing various aspects of 

9 	fingerprint work and crime scene work, I have in 

30 	1982 received my associate degree in police science 

31 	and administration at Los Angeles Herbor College. 

32 	 In 1984, I received my bachelor degree In 

13 	police science and administration and It also 

14 	Included coorses in fingerprinting, crime lab, 

15 	photography, and such. 

15 	 In 1981 1  t graduated from the American 

17 	Institute of Applied Science, school of Scientific 

18 	Crime netection. 	It's nationally recognized for 

IR 	their fingerprint course. 	 • 

20 	 Ti 1962, T completed the F.W.T. Advancn 

21 	i.atent Fingerprints School. Tom a member of the 

22 	International Association for Identification in both 
. 	, 

23 	the internationa.1 and California chapters, I'm a 

24 	fel3ow of the fingerprint society in Rngland and T 

25 	have done miscellaneous things like teach the 

24 
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1 	fingerprint merit badge for the boy scouts, reach a ' 

	

2 	classified special fingerprint course to Red Flag at 

	

3 	Hellis Air Force Rase and some nther small 

	

4 	activities like that. 

	

5 	 Mi. Hague, how long have you been 

	

6 	employed with Metro specifically in the area of 

	

7 	doing fingerprint identification? 

	

8 	 A. 	Eleven and a half years, 

	

9 	 Q. 	Can you estimate for the jury 

	

10 	approximately how many fingerprint comvarisons you 

	

11 	have cnmpared? 

	

12 	 A. 	in 13 and a half years? 

	

13 	 Q. 	A lot? 

	

14 	 A. 	Tt would have to be in the thousands. 	I 

	

35 	couldn't begin to guess at how many thousands, tens 

	

16 	of thousands. 

	

17 	 Q. 	Have you ever testified in a court of law 

	

18 	before regarding fingerprint identification? 

	

19 	 A. 	Yes, T have. 

	

20 	 Q. 	Rave you ever been qualified as an export 

	

21 	in that area? 

	

22 	 A. 	Yes. 

	

23 	 Q. 	Can you estimate approximately how many ' 

	

24 	timos you have been qualified? 

	

25 	 A. 	Oh, in the field of fingerprint 
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And obviously you have testified An the 2 Q. 	. 

.i• 
• . • 	 . 

4 

5 

• 
1 	Identification, s 60, give or take' ten, I suppoae .. 

3 	courts of the Stater of Nevada; is that correct? 

A., 	Yes, that's correct, in Clark County. 

Have.you ever testified out of state as a - 

6 	que]itied expert in Fingerprinting? 

7 	 A. 	Not out of state, no. 

	

8 	 Q.. What T would like to do ie take you back 

	

9 	to December 5th, 1959. Were you dispatched to an 

• 10 	apartment 227 at 1000 Dumont An Lan Vegan, Clark 

• 11 	County,.Wevada? 

	

12 	 A. 	Yes, I was. 

	

13 	Q. . 	For what purpose, sir? 

	

14 	 A. 	r was advised of a'sexual assault at that 

	

15 	location and / was requested to go out there to aid 

• 

	

16 	in the investigation of that crime. 

	

27 	 Q. 	Would you describe for the jury what you 

	

18 	did upon youy arrJval7 

19 	 A. 	As in most cases, r inquired of the 

20 	persons that were at the scene an to what had 

21 	happened, and what It was that they wanted me to do 

22 	there, which was basically take photographs of 

23 	certain areas that they showed me around the 

24 	apartment and also to look for fingerprints, and 

25 	they had some suggestions as to things that they 

26 

PATSY K. SMITH, OFFICIAL COURT REPORTER 

290 



• 

- 	 , 

	

1 	were pretty sure had been handled by the suspect and 

	

2 	those would be the most llkely places to search far . 

	

3 	suspect fingerprints. 

	

4 	 So I, therefore, did some photography of' 

	

5 	the scene and in search for fingerprints basically 

	

6 	on those items and any other Items that T thought 

	

7 	might be useful and t beliu. t also at the time 

	

6 	recovered a top and bottom bed sheet and a towel at 

	

9 	the scene and impounded that in evidence. 

	

10 	 MS. LIPPIS: May I approach the witness, 

	

11 	your Honor? 

	

12 	 THE COURT; Yes. 

	

13 	 Q. 	(BY MS. LIPPIS) With regard to • 

	

14 	photographs that were taken at the scene, they would 

	

15 	have been photographs that you took: is that 

	

16 	correct? 

	

17 	 A. 	I did take photographe, Yes. 

	

19 	 Q. 	I'm showing you what's been marked for 

	

19 	identificatinn as State's proposed Rxhihits 1, 2 and . 

	

20 	3, and ask you if you can take a look at those and 

	

21 	see if you can identify those? 

	

22 	 A. 	Yes, these appear to be three of the 

	

23 	photographs. I took other photographs at the scene 

	

24 	that day. 

	

25 	 Q. 	Al] right. As Ear nn state's proposed 

. 	 . 

. 	
. 
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1 	Exhibit No. 1, which is, T beileve the first 

photograph on top, would you describe for the jury 

	

3 	what that photograph is, and what it attempted to 

	

4 	depict? 

	

5 	 A. 	This As a photograph of a bed. It was 

	

6 	located on the second floor of the apartment, and 

	

7 	this was the bed the sexual assault reportedly 

	

8 	occurred in. 

Q. 	A33 right. 

	

10 	 A. 	It Shawl the top covers pulled down, At 

	

11 	shows several pillows. There is some other object 

	

22 	there. 	I can't tell whether it's clothing or a 

	

13 	towel from that picture, and It Ahows a nlghtstand 

	

14 	to the side of At. 

	

15 	 Q. 	Fine. With regard to State's proposed 

	

16 	Exhibit No. 2? 

	

17 	 A. 	No. 2 shows the portion of the first 

	

18 	floor bathroom is the sink and countertop area with' 

	

19 	various miscellaneous type items, cans, towels, 

	

20 	soap, brush and things like that sitting on the 

	

21 	counter. This was one of the photographs, as was . 

	

22 	Exhibit No. 1, prior to my processing or doing 

	

23 	anything other than the photographs therefore 

	

24 	depicting the scene as 1 saw It when I arrived. - 

	

25 	 O. 	And that would hold true for State's 

28 
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I 	proposed Exhibit 1? 

2 	 A. 	That's correct. 	 . 

3 	 Q. 	With regard to State's proposed Exhibit 

	

4 	No. 3? 	 • 

	

5 	 A. 	No. 3 shows a hair' spray can .that.also 

	

6 	shows in Exhibit 'No. 2 before, rdid any processing.' 

	

'7 	However, Exhibit No. 3 showed this same hair spray .. 

	

8 	can at a closer detail, after I had processed with 

	

9 	fingerprint powder and have some lifting tape on the 

	

10 	can. In other words, this Is after 1, have done my'. 

	

11 	processing and I believe I. found some identifiable 	. 

	

12 	fingerprints on this can. I then come back around 

	

13 	with the . camera. In this case, I photograph thia 

	

14 	particular an showing that 1 have lift tape on 

	

15 	there. So that's where the can that the 

	

16 	fingerprints were lifted from, at least these 

	

1? 	fingerprints. 

	

18 	 Q. 	And those are the prints we are going to 

	

19 	be discussing; is that correct? 

	

20 	 A. 	That's correct. 

	

23 	 MS. raPPIS: Your Honor, I would at this 

	

22 	time move for the admission of State's Proposed I, 2 

	

23 	and 3. 

	

24 	 THE COURT: Any objections? 

	

25 	 MR. HrIALMAN: No objection. 	 — 
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411 	 . • 

2 	 MS. LIPPIS: Your Honor, may I briefly 

	

- 2 	show these to the jury so they will know-what we are..- 

	

3 	talking about.  

. 	 ' 

• 
..• 

4 	 THE COURT: Yes. 

5 	 MS. LIPP'S: JUSt take them and pass them 

6 	down. 

	

, 7 	 May we rest at ease for just a moment?. 

	

8 	 . 	. THE COURT: 	Yes, .we will be at ease Until- - ; 

	

.9 	the jury examines the photograph's. You will be able 	' 

	

10 	to take those photographs to the jury room when you 	. 

11 	deliberate. 

12 	 MS. 11PPIS: may I proceed, your Honor? 

13 	 . 	. THE COURT: 	Yes. 

14 	MS. LIPPTS: Thank you. 

16 	 Q. 	Mr. Hague, we were just beginning to 

16discuan some identifiable:prints. •What I'd 	 . 

17 	to do, AI you would, for the 'jury and for our 

18 	edification as well, Is describe what you mean by. , 

19 	identifiable prints, •atents v  exemplarS and the'type • . 

20 	of comparisons you effected? 

21 	 A. 	An exemplar Is nothing more than an ink ' 

22 	fingerprint Or fingerprint card. 	It's taken an a 

23 	standard. It's taken of a known person. If we take 

24 	your fingerprints and you come down to the pn11ce - 

26 	department for a work card, we know who you are, 	. 
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2 	when we take your fingerprints. Any other time in , 

	

2 	the future if we don't know who you are and we can 

	

3 	match those unknown fingerprints to yours, then we 

	

4 	know that you are the person that left those 

	

6 	fingerprints. So an exemplar is Ink fingerprint 

	

6 	card from a known person. 

	

7 	 A latent fingerprint, the word latent — 

	

6 	means hidden or not readily visible and a print is 

	

9 	an impression left by the rings on the 	ngerm, 

	

10 	palms, soles or toes. In common usaue, however, a 

	

11 	latent fingerprint maann any fingerprint, whether 

	

12 	it's visible or invisible, found at a crime scene. 

	

33 	What was the rest Of the rfuestion7 

	

14 	 Q. 	That's a good place to stop. I have 

	

16 	something to show .  you, if I may. I'd like to show 

	

16 	you what's been previously marked for identification 

	

17 	as State's proposed Exhibit No 7, which appears to 

be a certified photocopy of a fingerprint exemplar. 

	

19 	Number one, do you recognize that? 

	

20 	 A. 	Yes. This is the certified copy that I 

	

21 	gave you outside of court yesterday. 

	

22 	 Q. 	All right. Old you make use of the 

	

23 	original exemplar card? 

	

24 	 A. 	Yes, I used the original exemplar card, 

	

25 	which this certified copy, was taken from to make 

31 
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1 	the identification and thereafter, I used the 

2 	original card to compare with the certified copy 

3 	just to be certain that they were -- that this was a - 

4 	copy of the original. 

Q. 	What T'd like to do I will leave these 

6 	here for you to utilize if you need it. We were 

7 	talking about the hair spray can that you 

	

a 	photographed and located in a downstairs hathroom . of 

	

9 	the apartment that we're discussing. Were you able 

	

10 	to lift any latent prints from the hair spray can? • 

	

11 	 A,. 	Yes, I lifted several latent 

12 

 

fingerprints, identifiable fingerprints from that' • 

	

13 	can. 

	

14 	 Q.. 	What I would like you to do IS describe 

	

15 	for the jury the process you use the procedure in — 

	

36 	order to lift a print from a•surface and how you 

	

37 	save it, and what you do with it in order to utilize 

	

18 	At for comparison later? 

A. 	Briefly, we use a fingerprint powder 

20 	that's made nut of abont 95 percent lampblack which 

21 	is soot and It's refined by the maker at the product 

22 	so that the particles are very tiny and that they 

23 	will stick to the moisture left behind in the 

24 	fingerprint. They also are kind of like some of the 

25 	fast food restaurants with their secret sauces and 

32 
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I 	these companies put in their own various secret 

2 	ingredients to do various things to keep the powder 

3 	dry, tn weight the powder dnwn end so on. 

4 	 We use this prepared powder and a 

5 	fiberglass fingerprint brush which Is very enft to 

6 	process the surface of that we're looking for 

7 	fingerprints on 	We dip the brush in the powder, 

8 	usually shake a little of the excess off and just 

9 	simply begin to use paint like brush strokes in a 

10 	soft manner In most cases and as we find 

11 	fingerprints developing the little ridges, they go 

. 22 	in different directions, and as we start to develop 

13 	this, if we can nee that it may be an identifiable 

14 	fingerprint, we will try to follow the rings with 

15 	our stroke so we don't damage the print with the 

16 	fibers from the brush. 

17 	 As we clean up the print and develop It 

lB 	more, we take some lift tape, which is essentially 

19 	like the common scotch tape except that itte been 

20 	manufactured a little bit thicker for strength, a 

21 	little bit wider, well, r'd say greatly wider so it 

22 	will cover a print, and At bonds under a greater 

23 	degree of tension to help keep some bubbles nut, but 

24 	it's basically the same sort of thing as scotch 

25 	tape. We put that on top of the impre8s400 that we 	, 

. 	. 
• 	, 	.• 	• 	• 
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1 	have developed and my particular method la to do all . 

2 	of that, and when T have finished that, T uo back 

3 	and get my camera - for the second time and go around 

4 	and photograph where these pieces of paper are on 	. • 

6 	prints that I'm going to ilft.. 

6Now, sometimes, when I lift these and get. - • 

7 	them beck to the lab' and /ook at them, 1 find that 	. 	. 
' 	I 

6 	
... 

they are not sufficient' for identification end those.. -.  I . 

	

9 	we just throw away. 	.  
: - ' 	- 

	

In 	 The one 	that we find are useful for 	..:%. .. 

	

11. 	identification that have been. removed, We simply  . . 

12 	just pull the tape back off the Item, and put it rm.:. 

13 	a white transfer card, and we fill out the 
_ 

14 	information that'a provided on the.card or the 

16 	blank, we fill in and it includes the date, the 
. 	. 

26 	location, the police D.R. number, and my name and .. 

17 	the name of the victim and the address. We take 	, 

18 	these cards now that I have collected, put thool in 

19 	an envelope, fill out the information an that 

20 	Information similar to what's on the card and when 

21 	we return back to the lab, we review that. 

22 	 It we've taken the victim fingerprints 

23 	for comparison, the first chance we get we will 

24 	compare their exemplars, their fingerprints that we 

25 	received at the scene and compare those to what we • ' 

• : 
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1 	recovered and brnught back, because it could very - 

2 	well and, In Many cases, is the victim's 

• 3 	finoerprints. 

4 	 Tf they do not appear to be any of thos .e. 

5 	person's fingerprints; the .Victim, other 'family 

6 	members, Or Whatever, then we save those and put 

7 	them back In the envelope end put them in -a basket 	, 

8 	in the crime lab In the field section. Each workday :..' 

9 	morning, one of the )atent print.  a:laminar:3, who 	' 

10 	works day shift, comes into the office and empties . 

21 	that basket and they take it back Into their Office 

12 	and do a review. They take the items nut of there 

• 2:1 	and review what's on the cards and at some time 	• 

14 	shortly thereafter, if the quality is good enough, .. 

15 	they will put it into the fingerprint computer. 

16 	Now, that's If It's a fingerprint from the first 

17 	digit of a .  finger and We clear enough and there In 

18 	a sufficient amount of it. Many times that Isn't 

35 	the case. It might he from a different part of the 

20 	finger, It might not be clear enough for the 

21 	computer to read, or it might be from the palms, 

22 	toes, or feet, in which case they almost have to 

za 	have a name given to them from the detectives to 

24 	Check and see if we have their prints in the file, 

25 	go to the file, bring them out and compare them, and 
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I 	either they can find a match or they can't; 

2 	 If it goes into the . computer ., the 

3 	computer gives a readout of say the•first 

4 	whatever the computer is told to do and it°8 

5 	something like the top 20 or BO most likely. Now 

	

. 	, 
6 	the compUter cannot make a fingerprint 

	

7 	Identifcation, but It picks out thcse that are the 

most similar. Then somebody takes that list and 

	

9 	starts with number one because that's the most 

	

10 	likely fingerprint identification and they will go 

	

11 	to the flies and pull those.cards out and tiltdown ' 

	

12 	and make.  a comparison. 

	

13 	 If it's not the one, then they have tn 

	

34 	down the list. 	if Jr doenn't show up on that lint, 

	

15 	then thnt will be the end of It 'Inlets', we get some! 

	

16 	suspect names from either officers or detectiveA 

	

17 	requesting so -and - se he checked. 	Tf it in an 

	

18 	identification, then they will write up the form 

	

19 	saying Its an identification. , 

	

20 	 In the case of one that is searched 

	

23 	manually not through the computer, the name thing 

	

22 	happens: they make an Identification and they type 

	

23 	up some paperwork. 

	

24 	 Now, if I'm the one who lifted those 

	

25 	fingerprints and I have qualified an a fingarprint 

36 
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1 	expert in court before or I am preparing to qualify 

2 	for my f3ret time, then those fingerprints are sent 

3 	to me for a second opinion and 1 will sit there and 

4 	compare them and decide whether there is sufficient 

points nf identification and clarity and so nn to 

make an identifiention with. 	Tf there Is, then at 

7 	that time, T am the second pereon to make an 

8 	identification. 	Tf T were just in training, there 

9 	would be a third person who would already be 

10 	qualified in court also to make a cnmparienn. This 

11 	we do in criminal matters where someone's liberty 

12 	may he at steke to make sure their haen't been any 

13 	mistakes or problems with it. 

14 	 Q. 	You were describing at one point the 

18 	little white cards that you use that you transfer 

16 	the :intents to the card. 

17 	 A. 	That's the latent print transfer card. 

1R 	Q. 	Did you bring that with you today? 

19 	A. 	Yes, r did. 

20 	 Q. 	May T see it, please? 

21 	 Mr. Hague, Tom now showing you, returning 

22 	to you what you handed to me to be marked, which 

23 	appears to be a manila envelope now marked as 

24 	State's proposed Exhibit No. ln. Can you tnke a 

25 	look at that and for purposes of our record describe 
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I 	what that is7 

2 	 A. . This ls the envelope that we use to place 

3 	latent evidence and to contain it. in one'or - more 

4 	envelopes and then I•'s filed Away In our fileS . 

. 	. 
within the eriminalletles bureau. Itts also used 'to. 

	

.. 	 . 
.,:: 	..- 	• 	. 	

. 	. 

	

:.-.-... 	. 	6 	' file negatives from photog'iaphs. 	In this che'e, i't's - 
....%. 	 — 	'..:: ....... 

7 	for t .i ngerpri ntd. 

8 	 Q 	All right. There le some other 

	

- 	9 ' information on there as well.. I see the victim's  

. 	. ,. ., 	.. - • 	Ag 	name, P..Hawk; is that corisect? 	 . ,.... 	 . 	. 
. 	. . 	. 	• 	 - 	' 	' 	' 	- A. , 	yea'.. 	• 	• .. 	' 	 • .. 	• . 7 	- _• 	. .....—, 	. 	- 	 - 

: •.•.: %. • - 	12 	 Q. 	And the location at 1000 Dumont 	
. . 

.... 	. 	 .... 	... 	 . 	. .:::-.:-: 	.. 	• . 	- 13  Bnulevar'd, apartment 2277 	. 	 . . 

	

24 	 A. - 	That's correct.. 	. 	• 	. 	 .. .-- • .1:— 	.. 	 . 	. . 

.. "• .. 	16 	 Q. 	Also, T see reqnsetea by, who Was the  

....,, 	. 	, 
:*',' 	• :I • 	. 16 	officer that requested you respond? . . 	. 	•  . 	. 	, . 	 . 

	

17 	 A. . The name that I uaed there Were several  

	

' Ifil 	Officer's out there. 	I used R. Swift, personnel No., :.. •".-.. 	., 

	

29 	10488. 	 , .. . 	 . - . 	 . 

20 	 Q. 	And then of course your name is at the 
• • r 

22 	bottom: is that coersct7 

22 	 A. 	That's correct. 

23 	 Q. 	Would you remove the contents of the 

24' 	envelope,. please? 

25 	 Those have now been marked in order as 

• .. 

• • • 	. 	.• 
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3 

1 	10-A, B, C, 11,.E and F, T believe there are six 

2 	transfer cards; Is that correct/ 

A. 	That's correct. 

4 	 Q. 	Referring, first of all, to State's 

5 	proposed Exhibit I-A and going through to exenise ME 

	

6 	10-A through 10-F, would you describe what those ere 

	

7 	and where you recovered them from? 

	

8 	 A. 	Beginninv with Exhibit 10 - A, X have 

	

9 	Impression from a drinkihg glans on the living room 

	

10 	coffee table. That has not been identified to 

11 	anyone. 

12 Q. . Now, by that, you mean the suspect Mr. 	- 

	

13 	Moraga or the victim; JR that correct? 

	

14 	 A. 	. Or a friend, a neighbor, a police 

	

15 	officer, it has not been identified to anyone. 

	

16 	 Q. 	Okay. 

	

17 	 A. 	Exhibit 10-8 Is a drinking glass on the 

18 	living room coffee table. Again that has not been 

19 	Identified to anyone. 

20 	 30 -C, Is from a Faberge hair spray 

23 	16-ounce can on the first floor bathroom 

22 	countertop. That fingerprint has not been 

23 	identified to anyone. 	• 

24 	 10 -0, is from a Faberge hair spray 

25 	16-ounce can, first Floor bAthroom countertop. This ,... 
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1 	one has been identified as the )eft middle finuer of 

	

2 	Ray Mora. 

	

3 	 Q. 	Could that be right? 

	

4 	 A. 	Yes. Police identification number 

	

5 	938544. 

	

6 	 Q. 	All right. 

	

7 	 A. 	And this is one that I have identified. 

	

8 	 Q. 	Set this one aside. 

	

9 	 A. 	10-E is again the same hair spray can 

	

10 	from the same location of course. Thin IA 

	

11 	identified as the right ring finger and the right 

	

22 	little finger of Roy Mnraga, identification number 

	

13 	938554. Those were both from the same can. 

	

14 	 Q. 	Okay. 

	

15 	 A. 	The Jest ono, 10-F, i.e Erom a drinking 

	

16 	glass on the Jiving room coffee table and the 

	

17 	impressions on this lift tnpe have not been 

	

16 	identified to anyone. 

	

19 	 Q. 	All right. First of all, with regard tn 

	

20 	State's proposed Exhibits A, 11, C and F, where we 

	

21 	have not identified to whom these prints belong, are 

	

22 	they in fact identifiable prints? 

	

23 	 A. 	Yes, they are, 

	

24 	 Q. 	In this case, we had a known suspect; As 

	

25 	that correct? 
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1 	 A. 	Well, T wasn't involved An all the 

	

2 	process that followed or I wasn't necessarily aware 

	

3 	of all the information that was known at the time. 

	

4 	Now, T had some information that they had a suspect 

	

5 	and someone had seen the eunpect. T don't remember 

	

6 	how much information Y had at the time as to who At 

• was. 

Q. 	All right. With regard to the 

	

9 	explanation you were giving to the jury regarding 

	

10 	putting unknown prints into the computer, in thin 

	

11 	case, we had an exemplar that we returned through 

	

12 	the Clark County Detention Services. Is th.At An 

	

13 	fact what you used to make your comparison? 

	

14 	 A. 	That's what I used to make my cnmperisnn, 

	

15 	yes, and these particular impressions were nn what 

	

18 	we refer to as SP( : cards, an those are cards where .  

	

17 	the prints are juRt from one hand instead of both 

	

1I1 	hands on the card, theretore requiring two separate 

	

19 	cards, and the reason is on the back of these cards, 

	

20 	we also have the palm prints as well an the 

	

21 	fingerprints and the SPC files or fingerprint cards. 

	

' 22 	are kept in the flies right there in the same 

	

23 	building I'm at in the criminalistics bureau. The 

	

24 	ten fingerprint cards are kFtpt at a different 

	

25 	location at sixth and Fremont. 
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• 

- 	. 

• 

Q • 

3 

4 

• 
The exemplar that you have used has the 

2 	name Roy Moraga on it; JR that correct? 

A. 	Yes. Roy D., as in David, Moraga. 
, • 

Q. 	How would that exemplar come to your 

5 	attention in order for you to be able to effectuate 

6 	your comparison with the iatents that were 

7 	returned? - If you recall, how, did it? 

A. 	-Yes, one of the latent print examiners_ . 

	

9 	had found that these impressions that T recovered 

	

- 10 	from the scene that are on Exhibits 10-D and 10÷B • 

. • 11 	compared with thone on the MI cards in our filen - 

• 12 	with the identification number 938554, bearing the . 

	

13 	name and signature of a person identified.as . Roy. 

	

14 	D.1 as in David, Moraga. Those prints were taken on 

	

35 	December 28th 1$199. 

26 	 Q. 	And tha•t's by Denise Rudolph, is that 

J? 	correct? It it Randolph or Rudoplh, now I forgot? 

A. 	Al] I have on here is a number D.R. and 

19 	that would ntand for the - first and last initia1n of 

20 	the person taking the fingerprints and their 

21 	personnel No. 3779. 1 don't believe 1 know that 

22 	person. 

23 	 Q. 	Okay, that's Fine. 

24 	 Would you describe for the Jury, T 

25 	suppose what we're looking for now orlon we have an 

42 
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1 	identifiable latent and we have something with this 

2 	to compare it, we're looking for points of 

3 	cnmparison separate from the print 11self7 

4 	 A. 	That's the major thing that we are 

5 	looking for 	It's not the only thing. The first 

6 	thing that we would look for is the pattern type, if 

7 	it's available. 

8 	 New, if you look at your fingers, the 

9 	Jest digit on each finger In almost every single 

10 	case has some sort of a pattern. Tt might be arch 

13 	pattern where the rinse enter from one side of the 

12 	finger rise up slightly in:the middle and continue 

13 	to flow out to the other side of the finger. 

34 	 There in a second pattern Called a loop 

15 	where the ridges enter the fingerprint from One 

16 	side, turn and return back out the same side of the 

17 	finger and the third general type or pattern of 

18 	fingerprints Is a whirl and that generally is where 

19 	the ridges toward the center make a generally 

20 	circular movement. Now, there are four different 

21 	subclassifications and that may not always be the 

22 	case, but those are your three general 

23 	classifications. 

24 	 Now, if that appears on the latent 

26 	imprension that I recovered from the crime scene, T 
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wilI Jook for it on the exemplar. That will make my 

	

7 	search a lot easier because if this should have an 

	

3 	arch, for example, and T look through here and T 

	

4 	don't find any arches, T drin 4 t need to spend any , 

	

5 	more time on that search. If T find ten arches, 

	

6 	then I have tan fingers I'm going to have to look 0. 

	

7 	more closely at the point of identification to see 

	

a 	If possibly that is the same one. 

	

9 	 So now if the latent does have a pattern 

	

10 	type, T will cheek that first. 	if not, 	will look 

	

11 	for something to identify on an unusual pattern 

	

12 	where maybe the ridges on the fingers make an X 

	

13 	stinpfl, that's Fairly rare, or a dot that's Just a 

	

14 	sing:le little dot ridge it doesn't connect tn 

	

16 	anything else. Thnse are lees nommnn than the other 

	

16 	types of formation and I wi11 look to see if I nan 

	

17 	find that or a scar or anything else that will help 

	

18 	me on this and then look for that same thing on the 

	

19 	exemplar. 

	

20 	 Tf 	can find something there, then 

	

21 	that's my starting point and T will look for points 

	

22 	of identification originally referred toes my 

	

23 	newshe (phonetic), but they are points of 

identification. There are four basic paints of 

	

25 	identification that all their types are made out of 
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1 	that we're aware of.. Some day somebody may find 

2 	something In the future, but so far there is a ridge 

3 	ending and that's one of little raised strips of .% 

4 	skin As ridged and where it comes to . a sudden 

5 	ending, it doesn't kinds taper off and eventually 	. 

6' disappear, but one comes to a sudden stop, that's a 

• 7 	ridge ending and we count that as one point or one 

• 8 	point of'idenrifIcation. 

9 	 Another type, es - I mentioned, is a dot, 

10 	Just a single dot. It!s . not connected to anything . 

11 	else. .. 	
. 	, . . 	 . . 	 . 

12 	 And a third type is a bifurcation, and 	. 

13 	that's where one ridge runs 'along and theweeparatew .  

	

14 	into two, it bifurcates, It forks. , 

	

. 15 	 And the fourth type would be where two ' 

	

16 	ridges come together at anangle and therefore that 

	

17 	would be an angle. Those are the four basis types 

	

18 	and there are things called.enclosures and spurs and , 

	

19 	so on, but they are actually deviations of these 

	

20 	fonr. 

	

21 	 So now I innk and T find T have one point 

	

22 	of Identification. T look and I'm looking under A 

	

23 	magnifying glass for this .purpose of somewhere 

	

24 	hetweten four and six power. It's usually around 

.•.- 

25 	four pnwer. That's (our maunific:ations and T 1 11 
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have two ridge counters and thnse are nothing you 

	

2 	can sharpen up.and they'll be good points, knitting 
- 

	

3 	edges, a metal scriber for etching, anything with a ' 

	

4 	sharp point that's handy and wnrking with so that we ." 

	

5 	can look at both fingers that we are comparing and 

	

A 	pot a ridge counter on the latent and a ridge 
, 

counter on the exemplar. And an we do that, we 

	

A 	what we're lnoking for on the latent and T have a- 

	

9 	bifurcation we might say t  and I'll put a.ridge 

	

10 	counter on that . bifurcation. 	I will look on the 	. 

	

11 	other, find a bifurcation that . I think is probably . 

	

12 	the same one and put a ridge counter on the point of. . 

	

13 	It there: 

	

14 	 ' How, from there, I will look to see If ' 

15 	there's anything else nearby. Maybe I find a second 

15 	biturca-tion with two interv!iningridges that just . 

17 	flow through and donut do anything, find another 

IW 	bifurcation over'here. So I will count with my 

39 	ridge counter one, two interveing ridges and then 

20 	place my counter on that bifurcation. . 

Likewise, I go over here with this ridge 

22 	counter and now I count Out here one, two and onto 

23 	that b1furcation. Turn  also looking to see do both 

24 	bifurcations point basically In the same direction. 

25 	 Now, our skin is elastic. When you are 
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I. • 

' , 

t'. 4? 

pushing, pulling, or doing something our skin can . 

	

2 	turn. 	So one might show a bifurcation a little to... 

	

3 	One Side and the other might show a little to the . 

	

4 	other. That's okay. That explains many 

S differences, we can Rxplain what happened tn the 

• elasticity of our skin. Tf %Wye ant one 

	

7 	bifurcation aninu this way and the nthor thin way, • 

• that's not explainable, and we're in the wrong place: 

	

9 	or it'n not that pRrsnn's finger, and sn on, and , we 

	

10 	go until we feel that we have enough to make an 	". 

	

11 	identification. 	Weire also looking at the clarity, 

	

32 	how clear is it, the prints that we're looking at, 

13 	thare's a number of things like thin. Are there any . 

34 	unexplainable differences. If therein a differeoca 

15 	on a clear improssInn, clear and distinct impresnion 

16 	and we can explain why something is there or not, 

17 	then we cannot make an ideUtification. 

16 	 Q. 	Were there any other unexplainable 

19 	differences bntweRn Mr. Mnragain ewemplar and the 

20 	laients that you reenvered? 

2, 	 A. 	No, I lnoked and did not find it. 

22 	 Q. 	Are thRre a certain number of points of 

23 	identification that you have to establish beforn you 

24 	can positively confirm an identificatinn? in there. 

25 	a stopping point? 
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1 A. 	In some countries there is. Tn this 

r 
• •• 

2 	country there Isn't. There: was, at one. time a 

3 	requirement for. I believe it was 12 paints nf 

4 	identification to make an identificetion. 	in some.': 

enuntries it in ourrentlY . more, some onuntries it'n - 

6. 	currently less. Some'countriesAt's the same. 

' 7 	 Tn our country, however, the F.B.I. felt 

▪ . 	 .„ 

after awhile that it was possihle to make 

9 	identifications -- poeitive identifications with ho. - . 

10 	.relevance of error.with eomewhat less number of. . 	• 
- 	 ' 

11 	polnte. So In this country, as In some other 

12 	countries, no given number Is required. .it's up to 

13 	the IndiVidUal eXaminerin experience - and judgmene, : 

14 	his opininn as to whether he's made an 

18 	identification, whethier he hns sufricient number of 

3K 	points and when T don't feel I have a sufficient 

17 	number of points, T. won't make an identificarinn.. 

18 	if I feel that T have enough there,. 1 will make an 

39 	identification, again, considering the point. a of 

20 	identification in the correct directinn, are they IP , 

21 	the correct location.. if r have a hifurcehlon here 

22 	and here, and T count over two ridges and have 

23 	another one, that's fine, and T get over here nod 

24 	look at this bifurcation, count over to three, four. 

25 	five ridges until I jet to that blfurcalinn, rhere'S' 

48 
• r 

PATsV R. SicrTH. Of:Fir:TAG couRT REPORTER 

312 



• • 
no exp1ainah1e way why this finger wound up with 

• . 

Q. 24 

• ••• ••• • 	. 

2 	three more Intervening ridges. It may be the name 

3 	finger. 1 may be looking In the wrong place, but 

4 	that is not the place and I can't make an 

5 	Identification from there on those particular 

6 	points. . 	 • 	- 	
, 

7 	 Q. 	Having examined .then State's 'proposed 	1 • 7 

8 	Exhibits n and E, which 18 ' the latent transfer card 
. 	. 

and the exemplar that you have utilized in that 

	

' 10 	comparison, are you able to positively identify 

	

13 	whose fingerprints are on that hair spray can? 

	

12 	 A. 	Yes, I can. rt's my opinion that the 

	

13 	latents that T processed, 'photographed,  
• ..,, 

	

14 	recovered at that crime acene.on Dumont that wee 

	

16 	mentiOned earlier In Exhibits 10-0 and. 10 - E are thn 

	

16 	same as the left middle finger of the person named 

	

17 	and the signature of Roy D. Moraga on that left SRC -- 

	

18 	card that's on Exhibit 10 -41 and on 10 - E, it's my 

	

19 	opinion that two fingers on that recovered tape are 

	

20 	the right ring and right little finger of the person 

	

21 	who who made these exemplar prints on the right-hand 

	

22 	SPC card again with the eignature and name Ray D. 

	

23 	Moraga, I.D. No. 938864. 

I only have one further question, 

25 	Mr. Hague. -  When we were talking about those others, 
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1 	obviously would it be fair .  to assume that a house is 

2 	full of fingerprints . whether identifiable or not 

3 	from the people who live there? 

. 	A. 	Yes. ' Fingerprints, Jet me etate first 

5 	that fingerprints are not -- identifiable 

fingerprints are not left as easily 'as• most .people . - 

7 	seem to think because I have been to something like 
. 	

. 
• . 

	

	 . 
• . 	- 	 .... 

8 	eIght . to.10,000 - burglaries alone and 1:find that 
- 

	

9 	many people tell me that they found fingerprints 

	

10 	here and they found fingerprints here. What they ' 

.11 	are referring to some kind •o a mark probably left 

	

12. 	by a finger. 

13 	 However; when 7 dut it up or en - examine 

14 	it, I find that the rings and the points necessary 

15 	to make an identification are not there 	For one 

16 	thing, these are all what we call accidental 

17 	prints. Nobody is going around the house trying tn 

15 	leave fingerprints and neither is a suspect. So 

39 	most of the things that are touched do nn t contain 

20 	identifiable fingerprints for many reasons. There 

21 	are many reasons that they dnn't have identifiable 

22 	fingerprints. 

23 	 Sometimes we will come up with just the 

24 	victim's prints, sometimes we will come up with 

25 	identifiable prints we never identify to anybody. 
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1 	Well, certainly they have visitors, they have 

2 	relatives, there are other family members that 

3 	weren't there when we were and so nn. So there are - 

4 	a lot of fingerprints all thronghnut the house. 

5 	 Now, of course, that aleo dependp on how 

6 	well the house has been cleaned and wiped down and 

	

7 	how recent it's been. Normally we don't go arnund 

	

a 	and wipe down a lot of things such as cans and 

	

9 	packages and things 'Jim that, credit cards we just 

	

10 	dontt go around wiping those down. So a lot nf time 

	

11 	we have a better chance of finding an identifiable 

	

. 12 	fingerprint there. So, yes, there can be many 

	

12 	fingerprints it the hnuse. There are a number of 

	

14 	timen we find nothing. 

	

15 	 Ms. i4PPIS: Thank you. I have nothing 

	

16 	further. 

	

17 	 THE COURT: Gross examination. 

	

18 	 CROSS-EXAMINATION 
0 

	

19 	BY MR. WILLMAN: 

	

20 	 Q. 	Mr. Hague, then in effect what you are 

	

21 	saying is that from the apartment that day, you only 

	

22 	found nix fingerprints that you felt were wnrth 

	

23 	cnmparing? 

	

24 	 A. 	I would say that there were six lifts. 

	

25 	Now by that, I mean there may be, when T put the 
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1 	tape down, there may be more than one print that 

2 . that tape picks up and X think when theee prints are., 

3 	looked at, we wIll see that they are not set down in . 

4 	a nice even order. Sometimes they overlap, 	• 	. 

5 	sometimes part of them are smudged, but, there are . 

6 	clear and distinct areas'where certain fingerprints 

	

7 	have been found.. I don't recall, hut T think there 

may be pieces of palm prints in there. So 7 did 

	

9 	recover six lift tapes that contained six 

	

10 	identifiable prints at least, yes. 

	

11 	. 	Q. 	And those were from a drinking glass and 

	

12 	from a hair spray can; is that Correct?' 

	

13 	 A. 	Yes, that's correct. 

	

14 	 MR. HILLMAN: I have no further 

	

15 	queatIons. 

	

16 	 THE cnuRTi Anything further7 .  

	

17 	 MS. LIPPIS! Thank you, Judge. 

	

lB 	 REDIRECT EXAMINATION 

	

19 	RY MS. LIPPXS: 

	

20 	 Q. 	Was the drinkinu glass thet we talked 

	

21 	about the same glass or was it other glasses, WaR it 

	

22 	Just one glass or more? 

	

23 	 A 	I would have to look at the photographs 

	

' 24 	to know. There wasn't more than two. 	I think It 

	

25 	was just one. ant there may have been two. 
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• A 

MS. LTPPIS: Fine, thank you. I have 

2 	nothing further. 

3 	 . 	THE COURT: Anythlng further? 

MR. KHAIMAH: Nothing •aloe. 

5 	 THE COURT: Thank you, Mr. Hague. 

6 	 We will take a ten m3nute break, iedles' 

7 	and gentlemen. tince.more ., do not discuan the case. 

A 	among yourselves or with anyone.eise. 

9 	 (Off the record at 11:13 A.M. and back an 

10 	 ' 	the. record at 332 .5 A.M.): 

THE COURT: Ladles and gentlemen, we have 	, 

12 	run into a snag and were going to have to take a 

4 
13 	break early. We are going to break at this time nnd 

14 	resume at 1:00, not 2:30. We will resume at 3100' 

15 	this afternoon. 

16 	 So at 1:00, we will resume and, once 

17 	more, do not discuss the case among yourmeAr or with 

18 	anyone else. We will be in recess until 300. 

19 	 (Off the record at 11:25 A.M. arid back 

20 	 on the record at 1:00 p.m.) 

21 	 THE COURT: You may call your next 

22 	witness. 

23 	 MS, LIPPTS: Jahn Fax. 

24 	 DETEGTT1M JOHN S. FOX, 

25 	having been first duly sworn to tell the truth, the 
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7 

8 

12 	Lan Vegan Metropolitan Police Department? 

13 	 A. 	Sightly Jo exceen of 2i yearn. 

I t 	I 	• 

• r 

a- 14 

• • 

A. 	Yes, ma'am. • 25 

• I. 

1 	whole truth and nothing but the truth, testlfied and 

2 	said ao follows: 

3 	 DIRECT EXAMINATION 

4 	BY MS. LIPPTS: 

5 	A. 	Would you' state your fu)] name for the 

6 ,  record, please, and spell your last - name?' 

• A. 	.John S. Fox, F-0-X, 	- 

Q. 	How are you.employed;:sir7 

	

g 	A. 	I'm a'police detective for the 

	

10 	Metrop011tan Pollee DepartME;nt :.: 

11 Q. 	And how long have you been employed with ... 

Are you currently assigned to the' sexual.. 

15 	aanault dIvJe1on of the.police department? 

	

16 	 A. 	Yes, ma'am. 

	

37 	 Q. 	And how long have you been with that 

	

' 18 	unit? 

	

19 	 A. 	Two years. 

20 	 Q. 	I'd like to direct your attention to 

21 	approximately December 4th and 5th end severa3 days'. 

22 	beyond of l89. were you assigned to the 

23 	investigation of a sexual assault nase reaardinu a 

24 	suspect identified as Roy Moraga7 

o4 
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Q. 	Old ynu have (lona:Rion to respond on 

2 	December 5th tn University Medical Center to 

	

3 	interview or meet with the victim in that case? 

	

4 	 A. 	Yes, I did. 

	

5 	 Q. 	On you recall her name? 

	

6 	 A. 	Penny Hhwk. 

	

7 	 Q. 	Did you In fact respond to University 

	

8 	Medical Center? 

	

9 	 A. 	Yes, sir. 

	

10 	 Q. 	Would you describe what you did once you 

	

11 	got there? 

	

12 	 A. 	T Interviewed Mrs. Hawk, cnmpleted a 

	

13 	Crime report and with the nursing staff at the 

	

14 	hospital, completed a serial kit concerning that 

	

15 	alleged sexual assault. 

	

16 	 Q. 	When you talk about serial kit, does that 

	

17 	also Include things other than serology, such as 

	

18 	hair, vaginal swabs, et cetera? 

	

19 	 A. 	Yes, ma'am. 

	

20 	 Q• 	You were not present when the PhYsIce 3  

	

23 	exam was done and that evidence was collected, were 

	

22 	you? 

	

23 	 A. 	No, I was not. 

	

24 	 Q. 	nsd you somehow come Into possession nr 

	

Z5 	what we now knnw to t:all the rape kit? 
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I A. 	Yes. 

	

. 2 	 Q. ; 

	

3 	it? 

And how did you come in possession Of . 

' 

t. 

. ..• 

Q. 20 

0 

4 . 	A. 	That was presented to me by the staff • 

.., 	. 
1:.-- 	-- . - 'S. 	nurse and I in turn placed it in a . locked 	 . 
..•. 	" 	 . 

• . 
' -:"'- - 	6 	container. . 	 . 	• 	.  

Q. 	At wiiat conteiner and where Was it 	• .- 
',• 	.* 	• 

locted? 	 ' ' 	• 

9 	 A. 	Its a refrigerator located on the 
• 

	

10 	premises at UMC.  

	

% IA 	Q. 	That would be in the emeibgency room' 

— : 
12 	area? • 

' 	 • 	 , 

• ,' 

• , 

13 	 A. 	In that area, yen. 

' 
14 	• • 	12.- - 	In the triage?.'. 

• • 
16 	 A.  

16 	 Q. 	• Did you bring some evidence with. you 

17 	 specifically, first of all that evidence 

18 	the rape kit? 

19 	 A. 	Yes, I did. 

Detective Pox, I'm showing you whatin 

21 	been marked for identification purposes as Slate's 

22 	proposed Rxhiblt No. 31. X ask you, sir, it you can 

23 	identify that envelope? 

24 	 A. 	Yes. That is the serology kit. 

25 	 Q. 	And is that the evidence•you obtained at 
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25 

1 	University Medical Center reuarding penny Hawk? 

A. 	Yes, ma'am. 

What la the basis of your recognition? 

4 	What on that envelope causes you to reopunize it 

5 	after this period of time? 

A. 	T recognize my nmme and a portion of It, 

7 	the information on it was filled nut by myself and T 

a 	recogniZe that handwriting. 
1" .  

2 

Q. 

	

9 	 Q. 	There is a 0.1i. nuniber assigned to that 

10 	envelope? 

. 11 	 A. 	Yes, ma'am. 

	

.12 	 Q. 	What in that D.R. number? 

13 	 A. 	It is 89-117709. 

14 	 Q. 	May T see the envelope for just a minute, 

18 	please? 

16 	 Does this envelope appear to be in 

17 	substantially the same condition now as it was at 

18 	the time that you sealed it and placed it In the 

19 	refrigerated evidence unit at the hospital? 

20 	 A. 	Yen, ma'am, with the exneption that It 

21 	has been opened for further review. 

22 	 Q. 	There is a semi tape on the back of thm 

23 	envelope, a blue tape; who placed that rhere7 

24 	 A. 	That Wan placed by the nurse. 

4- 	So you are referring to the red tape that 

67 

-PATRV it. slATT11: nprvnTAL.nounT RRIMIRTER 

321 



:L 

. 	 - 

1 	yot asa not place there, is that correct? 

A. 	Yes, ma'am. 

Q. 	Are there other initials on the'red 

4 	tape? .  
• 

5 	 A. 	Yen, there are. .There is the Initial r. 

followed by the digit 1471 and then the Initial, E. ' 

7 	 Q. 	Thank you,' What T'd like ynu.tn do, if'. 

a 	you would plea:3e, is nperflup this envelope and 	. . 

9 	remove the contents so we can -- 

10 	 THE COURT: • Do you want to sea it. firnt? 

MR. HILLMAN: 1 have seen it, thank you, 	' 

2 .  

. 	 • 

• 12 	your Honor. 

	

_ 13 	 Q. ' . (RV MS. TaPPTS) Without disturbing the - 

	

14 	Rea's, if you can open it, please- 	 • • 	- 

• 15 	. 	A. 	I'm going to have to out through at 

	

15 	one of them unlees I do it on the side. 

	

17 	 Q. 	Can you nut It on the side? 

	

la 	 A. 	Surf!. 

	

' 19 	 Q. 	If T could aesist you. 

	

20 	 A. 	Sure. 

	

21 	 Q. 	Roes the envelope appear In be empty at 

	

22 	this point? 

	

23 	 A. 	Yes, It does. 

	

24 	 Q • 	Would you hand me the contents, please, 

	

25 	and IC will have them marked before we disnues what 
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t. 

..• 

Fir 

1 	they are. This envelope was given to you An a 

2 	sealed condition; is that correct? 

3 	 A. 	Yen, ma'am. 

4 	 Q. 	Detective Fnx, inasmuch as the envelope.' 

was given to you in a sealed condition and you then. 

thereafter impound it, what T would like to do An gn' —  

7 	on further with the rest nrthe investtgation you 

- 

	

6 	conducted. 

	

9 	 once you ended or terminated your 

	

10 	interview with Mrs. Hawk at the hospital, did you 	. 

11 	then do any further investigation regarding this 

	

12 	case? 

	

13 	 A. 	Yes, T did. 

	

14 	 Q. 	Would you describe for the Jury what you 

	

15 	did? 

	

16 	 A. 	Yes, ma'am. While at the hospital with 

	

17 	Mrs. Hawk, her daughter, Jodi Howard, arrived and 

	

IR 	indicated that she believed that their apartment had — 

	

19 	been burglarized and possibly by the suspect In the . 

	

20 	sexual assault. At that time, Ma. Howard told me 

	

21 	that she felt that a key had been taken. When X say 

	

22 	a key, a front door key. 

	

23 	 Q. 	Tt's true, Is it not, that MR. Howard had 	. 

	

24 	indicated 10 you that she hadn't seen the suspect, 

	

25 	As that correct? 
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4 	on your part? 

5 - 	• A; 	That is correct; ' 

I 

Q. 15 

A. 	That's correct. 

2 	 Q. 	- So her indication of the enapect may have 

3 	taken a key was certainly epeculation at that Point 

• 

- 
B 	 Q. 	However, in light, of the fact that she . - 	• 	. 

	

7 	was missing the key to her apartment, her apartment . 

key, what-did you do?, • 

.• 	• 

	

9 	 A. . At that time, ehe showed me:another key %. 	• 
. 	. 	• 

	

10 	to the apartment. I made an outline of that key. ' 

11 	The following day, which would have been December 
• 

	

' 12 	6th, 1 vaunt to the Clark County Detention Center and 

14 	being Mr. .Moraga. 

1 

• 

. 	• 	13 	went through thn property of the arreutee, that 

• 
• 1 

That would have been the remainder of hie 

16 	personal property that wan •lefr upon -  his person? 	'• 

17- 	A. 	That's correct. 

18 	 An I say, she had supplied me with a key 

19 	which she described as being silver In color with no 

20 	markings or stampings that she could recall. When 

21 	looked through the property of Mr. Moraga, T roulid 

22 	such a key. T seized that key, took it up to Mrs. 

23 	Howard's place of employment, had her look at it, 

24 	she seemed that she was quite sure it was one An tha 

25 	same key. 
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15 

17 

• 
Q. 	Did you compare the key that you 

2 	retrieved from the defendant's personal property at 

• 3 	the jail with the diagram that you had drawn/ 

4 	 A. 	Yen, ma'am. 

5 	 Q. 	hid it it appear to be the same? 

6 	 A. 	YeSA it Matched. 

7 	 Q. 	'And based on that, you went tn see Ma. 

Howard at her place of employment? 

A. 	Thatin norrect. 

	

. 10 	 Q. 	Once she tentatively identified that key 	. 

as possibly belonging to her, what did you then do? 

	

12 	 A. . 	I went from 'there to the reSidence on 

	

13 	numont and tried the key in the front door of the 

	

14 	apartment and It did operate the Jock mechanism. 

Q. 	Ti did operate? .  

A. 	Yes, ma'am. 

Q. 	Once you determined that Mr. Moraaa wns 

IS 	in possession of the apartment key, what did yon do 

	

19 	then with the key? 

	

20 	 A. 	I impounded it as evidence. 

	

1 	 Q. 	Did you bring that with ynu today, sir? 

	

22 	 A. 	Yes, ma'am. 

	

23 	 (Off the record discusaion not reported.) ' 

	

24 	 Q. 	(BY MS. LIPPTS) TIm showing you what's 

	

75 	been marked for Identification as State's propoeed 

' 
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1 	Exhibit No. 12 and ask you sir, Jr you can identify 

	

2 	that envelope? 

	

3 	 A. 	. Yea, ma'am. That is. the envelope 

	

. 4 	containing the key in question. 

	

4 	 Q. 	What is the baeis of. your identification 

	

6 	of that particular envelope? 

	

7 	 A. 	Recognition of my printing, as well as my 

	

8 	initials, personnel number which appear on the (ace 

	

9 	of the envelope and the seal that T placed on the 

	

10 	hack side of the envelope plan containing my 

	

11 	initiale and personnel number. 

	

12 	 Q. 	Does that envelope have a DR. number 

	

13 	assigned to it? 

	

14 	 A. 	Yes, ma'am. 

	

IS 	 Q. 	What is the D.R. nUmber7 

	

16 	 A. 	89-117709. 

	

17 	 Q. 	Does It also have the defendant's name 

	

18 	and the case numburr assigned to it on that envelope, 

	

19 	which would be the D.R. number? 

	

20 	 A. 	Yes, it does. 

	

21 	 Q. 	Is that Roy D. Moraga7 

	

22 	 A. 	I have it as Roy Moraga 

	

23 	 Q. 	Does that envelope appear to be in 

	

24 	substantially the same condition nnw as At was at 

	

25 	the time tbat you put the key inside of It and 
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. • 

L• 

evidently sealed it and initialed and sealed It?•

A. 	Yes. 

	

3 	 Q. 	So this envelope has not been opened? 

	

4 	 A. 	That's correct. 	, 
. 	- 

	

5 	 Would you please open the envelope , 

	

6 	without disturbing the seal and .remove the 

	

7 	contents? . 	. 

(off, the record discussion not reported.) 

	

9 	 Q. 	(AV MS. LIPPIS) Detective Fox, T'm 

	

. 10 	showing you now 'what has been marked For 

	

, 11 	identification as State's proposed Exhipit.12 -A and. 

	

22 	ask you if you can identify that document? 

13 	 A. 	That. Is a receipt supplied'hy the 

14 	detention center inclicating . that I have removed' 

25 	property from Mr. moraga's property. 

16 	 Q. Sn you nbtained a copy of the receipt 

27 	with the keys and you leave a Copy in his personal 

18 	Affects, As that correct? 

19 	 A. 	I believe a copy goes to his persona] 

20 	effects. T. knnw that the jail retains the 

21 	original. 

22 	 Q. 	All right, fine. 	Thank you, sir. 

23 	 I'm now showing you what's been markwd 

24 	for identlEioation as State's proposed Exhibit 12 R ' 

20 	and ask you if you can identify that? 
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64 

25 A. 	No. 

' 	 - 

z 
-2  • 

410 

1 	 A. 	This is the key ring and the two keyn 

2 	seized and the silver key is the one that fito the 

3 	lock mechanism to the Hawk residence. 

4 	 Q. 	And that residence was located at 1000 

5 	DUMUflt7 	 • . 	. 

6 	- A. 	Apartment 272 or 227 ., I have to look .. 

7 	 Q. . 	227. 	 • _ 

6 	 There are a3so sOme writing on the silvfir 

9 -key. - ,Do you know what thia .  writing is? 

- 

10 	 A. 	.Yes, ma'am, again that's my initials and 

13 	my personnel'number. 	• • • 

i" 

I .  

12 	 Q. 	The second key, for the record, r suppose - • 

13 	Is sort of gold in color. These two keys were 

• 24 	together on this key ring' in the defendantin' 	. 

15 	properties7 

- 16 	 A. 	Yes. 

17 	 Q. 	Did you ever try this key'in Mrs. 

16 	Howard'n -- 

19 	 A. 	I did not. I questioned M. Howard about .  

20 	both the ring end the ring hOlder, as we]) as the 

21 	second key and ehe had no knowledge or them nor did • 

22 	she recognize them. 

23 	 Q. 	And obvious3y by comparison theee two 

24 	keys are not the same? 
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g,  • • • 

19 	our crimlnalistics bureau. i 

Q ,  20 

I

L. 

 

• 
• ,1 	• 	. 7 

Q. 	Thank you. 

2 	 MS.'LIPPIS: 	T have nothing turther.of. -  

3 	thie witness. 

4 	 THE COURT: Cross examination. 

5 	 MR. RthhMAN: Just a few question, your 

6 	Honor. 

CROSS-HXAMTNATTON 

• a 	BY MR. HILLMAN: , 	.

• 

	

9 	 Q. . 	Officer Fox, you stated that you pleced-f-1 

	

- 10 	the serology kit in a loCked .  refrigerator: is hat 

. 11 	correct? 	' 

J2 	' 	A. 	That 	correct. 	 • 	' 

33 	 Q. 	And that's at the University Medical 	' 
. 	, 

14 	Center? 

15 	 A. 	Yes, sir. 

16 	 Q. 	Do you know who has access to that locked :  

17 	container? 

16 	 A. 	So far an T. know, only ntaff members from ' 

Tn other words; only the people working 

21 	in the criminalistice department? 

22 	 A. 	As far as i know. 

23 	 MR. HILLMAN: I have no further 

24 	questions. 

25 
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1 	 THE COURT: You' may step down, Iletective. 

2 	Pox. 

4 

5 
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• 

• : 

, • 	 ' 

, 

.:• 	••••• 

- 

7- 4  
, 

• 

Vour next witness. 	
. 

MS. JaPPIS: . Linda Errlchetto. 

LINDA ERRICHEtTO, 

6 	having.been 	 duly sworn to tell the truth, the 

	

7 	whole truth and. nothing but khe.truth, testified and 

S' maid an follows: 	 . 

	

9 	 .0TRFCT . RXAkINATTON • 

	

-10 	BY 	LIPPIS: 	 " 

11 	 Q. ' 	Would you.state your fulf name .  for the 

32 	record, please, end,spe:13 . your last name? 

	

. 13 	 A. 	My name. Is Linda grrichetto, 

. 	14 • • 	• • • 	. 
r • r . 

16 	 Q. 	How are you amPloyed, Me. Errichetto?.' 

16 	 A.. 	I'm a Criminalist for the Las Vegas 

17 	Metropolitan Police nepartMent. 

18 	 Q. . 	And how long have you been so employed 

19 	there? 

20 	 A. 	• About 12 and a ha3f years now. 

23 	 Q. 	14nuJd you describe for the jury what a 

22 	criminalist and the nature of your responsibilities 

' 23 	as a criminaliat7 

24 	 A. 	A criminal is someone who is responsible 

25 	for analyzing a variety or evidence and this can 

• 

6 6 
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1 	include powders and leafy substancen for the 

presence of controlled substances. ft can include 

3 	biological fluids like blood, urine, saliva, semen, 

4 	and those types of things, and thnse are the twn 

5 	areas that I'm responsibie for analyzing 

6 	substances and also for sexual assault cases, 

7 	hnmicides, and things like that. 

6 	 Q. 	Is there a special type of education that 

9 	is required for you to he able to perform these 

10 	types of.dutles? 

11 	 A. 	Yes, there is. 

1Z 	 Q. 	Would you tell the jury your educational 

13 	background? 

14 	 A. 	T have a bachelor of arts degree in 

35 	chemistry from Thiel College in Greenville, 

16 	Pennsylvania, and I have a master nf science degree 

17 	in forensic chemistry from the University of 

IR 	Pittsburgh in Pittsburgh, Peunsyivarlia, and after 

19 	becoming employed with the police department, T 

20 	receivud about 320 hours of vocational .  training In 

21 	the analysis and identification of biological fluids 

22 	and those, once again, can include things like 

23 	blond, saliva, semen and so forth. 

24 	 After I became employed, I began 

25 	testifying Jo convt as an expert and I have 
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1 	qualified In the dintrint courts of Clark Cnnnty and . 

2 	Nye Cnunty )  in the municipal courts of Nendersnn, -  

3 	Boulder City, and Las Vegas, and the justice courts 

4 	of Las Yeas township and Beatty and Henderson. 

5 	 Q. 	Thank you. 
r - 

6 	 A. 	I'm sorry, probably about ROO times. . 

7 	 Q. 	That's all right. 

Did you have an occasion to do some 

•O 	testing.with regard-to a_case entitled State of • 

10 	Nevada versus Roy Morava? 

11 	 A. ' . Yes, 1' dia. 	• 

12 	 Q. 	T'd like to show you what's been marked . . . 

13 	for identification, first .  Of all, as Statesin 

14 	prnposed Rxhiblt No. 4, which appears to be a . large - 

15 	evidence envelope and ask you II you can Identify 

16 	that bag" 

17 	 A. 	Yes, T nen, 
• 

18 	 Q. 	Can you tell me the nature of your 

19 	identification? 

20 	 A. 	There's a large white sticker on the 

21 	front of thin envelope that has a variety or 	 • 

22 	information on it that was written In my 	 • 

23 	handwriting. 	In addition to that, you can Otte these 
• 

24 	red seals on the bank of the envelope and they have 

25 	my Initials and a date in my handwriting ainn on the 
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2 Q. 

.-; 

•• • 
back. 

Showing now what's been Marked for 

s_ 

• 

.. 	• 

• • 	.1 

	

3 	identification as State's propoSed Exhibit 4-A, can . 

4 	you identify that bag? Pirat, let me ask yoU this, 	• 	. 

	

5 	when you received the evidence bag which is entitled • 

	

6 	4-A, did you have to repackage it? 

A. 	. Yee, I did. 	 • 	 • 

	

B 	 Q. 	Can you tell us why?  

	

9 	 A. 	T. went to get ahold of the bag and lifted: .  
- • 	•• 

It up and I 'ripped the whole top of it. So I had 	. 

to, when / was finished with my analysis after 1 	. 	• 

	

22 	opened the bag and took the contents put, T though! 

13I would be Unable to properly return the evidence 	. • 

	

14 	that WAA contained ,  in thin bau. - an, I had to 
, 

	

16 	repackage everything in a.larger bag. However, I 

	

' 16 	did keep thie bag because this was the officer's . 	- 

17 . 	original bag that I rJpped. 	 . 

	

IS 	 Q. 	So when the officer came In and didn't 

recognize this, it was because his bau wan placed in 

	

20 	the inside? 

21 	 A. 	Right. 

22 	 Q. Prom your paperwork thatle noted on 

23 	State's proposed Exhibit No. 4, what should this 

24 	evidence hag have contained? 

A. 	This was the rebooking of the original 
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• 

• 

• 

_ 

1 	package 4-A and that had some cowboy boots in . it and . 

some socks and pair of blue jeans, and, once again, 

	

3 	like I said, I kept the original bagsc the officer . 

	

4 	would be able to identify his original bag. 

	

, 5 	 Q 	Thank you. 

	

6 	 03d you do any forensic testing an the 

•7 	boots, socks, or blue jeans? 	 • 

A. 	I did some examination on the blue 

	

9' 	jeans. And , I examined' them and I identified some 

	

10 	stains on the front of the blue jeans. 

Q. . 	I'm showing you what has been marked for;,., 

	

, 12 	Identification ae state's proposed Exhibit 4-C and 	' 

	

13 	ask you if those Are in tact the jeans that you 

	

14 	tested? 

	

15 	 A. 	Yes, they are. 	. 	 • 

. 	. 
16 	 Q. 	Would you describe what you did in terms 

17 	of testing and the results? 

13 	 A. 	Sure. You Can see that there's a little 

hole cut out from theee blue jeane riuht here and 

20 	has a little mark on it, and that's a mark that 

21 	use to show that I put thin hole there and I removed 

22 	some of the fabric so I can test it. In addition to 

23 	that, I also put my initials on the inside of the • 

24 	pants so I can identify that these are the jeans I 
• 

25 	examined. 

• 
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. 	. 

ip• 

I 	 What I did was.I noticed some -- it's 

2 	probably difficult for you to see, but there is some . 

3 	discoloration in the jeans in this area, kind of a - 

4 	reddish stain, and I cut out an area because It 

5 	looks like blood to me and I examined that area and - 

6 	Identified it was in fact human blood that was 

7 	present In these reddish brown stains that I-cut 
• — 

11 	ou t. 

Were you able to type the blood? 

10 	 A. ' 	No ma'am, I was.not .. 	I felt there was 

21 	not a sufficient amount there:  

12 	 Q. ' 	Thank you. , 

	

13 	 I'm . showing you - now What's been marked 	: 

	

14 	for identification as State's proposed Exhibit No. 

	

* 15 	and ask you If you can identify this bag? 

	

16 	 A; 	Yes, I can. There . is an area on it that . 

	

17 	says "chain of custody" and my first two initials 

	

18 	and my last name, a number called the P number which 

	

19 	Is my identification number In the police 

	

20 	department, and a date and a time are in my 

	

21 	handwriting on the front of the bag.. 

	

22 	 In addition to that, you can see a red 

	

23 	seal here. That seal is intact and that has my 

	

. 24 	Initials on It and a date and, once again, that's In 

	

25 	my handwriting. 
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' 	 • 

I.  Q. 14 

I'm showing you, first of all, that's 17 	 Q. 

' 1 	 Q. 	Thank you. 	 . . 	. 

2 	 Did you remove the contents from this bag -.- 

3 	for the purpose of taking a look at the contents and: .  ' 

4 	seeing whether or not analysis should be conducted 

5 	on some of the contents7 

6 	. 	. Yes, T 

Q. 	What in fact did you analyte that came - 

out of Stte's.proposed Exhibit 5-A? 	. 

9 	 A. 	There were a variety of clothing Items i 

k 

	

- 10 	that bag and I examined a pair of bcixer shorts. '1 

	

11 	also examined a light gray polo-type shirt, and 1 .  

	

12 	believe I looked at a dark gray jacket that was in, 

33 	there. However, I didn't do a full analysis on 

Well, did you find anything on the dark. - 

15 	gray jacket at all? 

is 	 A. 	No; no. I didn't. 

1• 

18 	been marked as State's proposed Exhibit 5-A, which - 

19 	also came out of that bag, Can you also identify 

20 	that item? 

21 	 A. 	ThiS is called a slide holder and In 

22 	there Is a microscope slide that I made. 

23 	 Q. 	Is there any evidence or testimony with 

24 	regard to this microscopic elide that's In there? 

25 	We couldn't tell what At was. 
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I 	 A. 	Oh, I'm sorry, there is a D.R. and 

2 	information on the slide itself. However, the slide 

3 	is contained In this so it doesn't break and 1 made 

4 	a stain extract of the boxer shorts to look at it 

5 	under the microscope. 

6 	 Q. 	Then I will hand you for identification 

7 

	

	as state's proposed Exhibit 5-C, which appear to be 

men's boxer shorts? 

9 	 A. 	Yes. 

10 	 Q. 	Are those the shorts which you tested? 

11 	 A. 	Yes, ma'am, they are. 

12 	 Q. 	Would you describe the teeting conducted 

13 	and your results? 

A. 	Once again, I cut out a little section or 

15 	the stained area that initially when I do an 

16 	examination, I look at an item of clothing and I Eiee 

17 	if there are any stains that might be blood or semen 

15 	like Stains. 

19 	 In this case, the boxer shorts have a ' 

20 	small area of sustaining near the fly area that / 	. 

21 	thought could possibly be semen. So I cut ont that 

22 	area and then I tested the area that I cut out and 

23 	found that they did in fact have semen on them. on 

24 	the shorts. 

25 	 Q. 	And those are the slides that are 
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• 
• • 
• 

• • 

• • 

• • 
• 

2 

3 

4 

5 

1 	contained in State's proposed exhibit -- 

A. 	It's one slide. 

Q. 	In State's proposed 5-A7 

A. 	Right. 

Q. 	Showing you what has been marked as 

6 	State's proposed 5-0, which appears to be the light 

gray shirt, what tests, If any, and what results 

„ 

• 

from the tests that you made? 

9 	 A. 	On this shirt, I noticed once again a 	. 

10 	reddish, light reddish brown stained area on the 	, 	. 

11 	.ront of the shirt and / cut out the area once again 	- 

12 	and tested It, and I believe that I identified humans;- , 

13 	blood on this. However, I WAS not able to blood - 

type the stain or get a type from it because there' 

15 	wasn't a sufficient amount of the stain there. 

16 	 Q. 	With regard to the blood that you found 

17 	on the blue jeans and this light gray shirt, are you. 

18 	able to tell, through testing, the age of the blood 

29 	stains? 

i 
I . 	

20 	 A. 	No, ma'am, I'm not. 

21 	 MS. LIoolS: May I have the Court's 

1 22 	indulgence for one moment, your Honor. i. 	. 	. 

23 	 Q. 	I'm showing now what has been marked for 

24 	Identification as state's proposed Exhibit Ho. 

25 	and ask you if you can identify that? 

74 

PATsV K. SMITH. OFFICXAL.COURT REPORTER 

338 



1 

2 

A. 	Yee, I can. 

Q. 	And what is the basis of your 

• 3 	identification? 

4 	 A. 	Once again. there is an area on the front 

5 	of this envelope that says chain of custody and that 

6 	has my first two initials and last name,.a P number. . • 

7 	and a date - on it and then a variety of red stains . 	- 

	

8 	on the beck and the side have my initials and P 

	

9 	number on them also. 	
. 

	

JO 	 Q. . Does this envelope, as well as the other. - -  

11 	envelope you .testifIed to, appear to be in 	 _ . 	. 	. ..• 

12 	substantially the 'same condition as it' was at the' 

13 	time you opened it . , removed it opened the !entente, 

34 	and resealed it?' 

15 	 A. 	When I resealed it, I would have resealed • . 
- 

15 	the areas I opened, and, of-course, its been opened. :  - 

17 	and all contents removed. 

18 	 Q. 	Other than that, it's in the same 

19 	condition? 

20 	 A. 	Yes. 

21 	 Q. 	I'm handing you now what has been marked 

22 	for identification as State's proposed Exhibits A, 

23 	8, c and D, and ask you If you had an opportunity tn 

24 	see those during your examination? 

25 	 A. 	Yea, I looked at some of these samples. 
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! 	 . 

• ' 

• • ■ 

• - 

1 	• 

, 

„' 

1 	I looted at some of the envelopes that were 

2 	contained . in this. The molt notably, the combed' 

3 	pubic, hair, the pubic hair standarde, and•salive 

4 	sample. 

5 	. 	Q. 	Were you able to do-any testing with ' 

6 	regard to these samples? 

7 	A. 	Well, the combed pubic hair sample,- there - 

8 

	— 

were no hairs contained 1n it. So 'I would have 

9 	opened it and looked to see 11 - there were any .hairs'. 

• 10 	in.it , and there weren't, so I.just put that'on the 	1 . 

. 	11 	side. 	• 

12 	 , 	The pubic hair standard contains strands'.-. 

13 	from the victim's pubic-region and rbelieve I did ., 

14 	microscopic examInation. In other words, X jast — 

16 	looked at it not undera microscope, but on a piece,. 

16 	of white paper to note what type of hairs the victim 

17 	had. 

16 	 The Saliva sample I put out an area of 

19 	the saliva sample for testing, and I dia not look at 

20 	the head hairs standard. 

22 	 Q, 	I'm showing now what's been marked for - 

22 	Identification as State's proposed Exhibit E, F, 0, 	. 

23 	H, I and 3, all being removed from the rape kit 

24 	sexual assault. 	 . 

25 	 A. 	These are a variety of items that are 
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• 	 • 	- 	. 	 1 . 1 . 	. 	. 	. . 	. • . 
... 	 . 411  . 	. ,• . 

. 	
. 	 ... 

- 
.- • 	

1 	contained in the kit that I examined. ' The vaginal 
, 	. 

2 	smears are slides that contains smeare from the 	- - - . . 	 • 

3 	vaginal area, then there is swabs from the vaginal - 

4 	area. There is swabs from the mouth or oral area, . . 

5 	there is also several blood samples that I examlned .  

6 	and made stains from. I think the yellow and the . 

7 	purple were the two that I examined and made stains 	. 

6 	from and . I typed that blood.  to determine what blood -  ; 
- 

9 	types the victim was. 

• .1 

10 	 Q. Having done your analysis with this, did 

11 	you then do some analysis with regard to the 

12 	Subjectie or suspect's rape kit? 

13 . 	 A. 	Yes, it's a serology standard kit. 

14 	 Q. 	I'm showing you what has been marked for 

15 	identification as State's proposed Exhibit No. 68' 

16 	contents are In it, and ask If you can identify that 

17 	envelope? 

18 	 A. 	Yes, I can. Once again, there is an area 

19 	that says "chain of custody" and my initials and 

20 	name appearn there. Once again you can see a red 

21 	police seal at one end of the manila envelope and 

22 	that also contains my Identifying marks, my initials 

23 	and a date. There's a variety of things Inside this 

24 	envelope. We have blood samples that were purported 

25 	to be from Roy Moraga, is that correct, how I'm 
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eaying that? 

2 	 Q. 	Yes. 

3 	 A. • 	There is also some standards, pubic hair- . . 

4 	standards, and a combed pubic hair sample, and a 

5 	saliva sample also from Roy'MOraga that I examined. -  

a 	Q. 	'Having then had an opportunity, for the 

7 	purposes of the jury, to go through the ,things that 

a 	you had an opportunity to examine, would you advise . 
- 	, 

9 	the jury what tests you conducted and the results 

10 	those tests? . 

11 	 A. 	On both the kits? . 
. 	 ' 

	

22 	 Q. 	On both kits. 	 . 	 .-. 
.,. 

- 

	

. 33 	 A. 	The serology standards and the 'sexual 	...— 

	

- 14 	assault kit.  . 	- 

15 	 The examination of the sexual assault kit: ' 

IS 	consist basically of looking for constituents of the , 

37 	sexual assault. 	In this case, I was looking for the ' 

18 	presence of seminal material on the vaginal swab and 

19 	that's on the vaginal smear , . 	T did that• first, and 

20 	I examined the slides: one of. theslides .  that was 

22 	contained In the vaginal In this 'little cardboard 

22 	container, and T also looked at the swab that was 

23 	contained In this white box and T found that there 

24 	was. In fact, we initially started our examinntion 

25 	by looking for something called acid phosphatase, 
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which is an enzyme that's found in high 

2 	concentration in semen. It's not proof that semen -  ' 

3 	is there, but it's a good indicator that semen could . 

4 	be there if this-test is,pOsitive and the test for 

5 	acid phophatase on the vaginal swab was in fact 

' 6 	positive. 

7 	 T then proceeded to the vaginal smear, 

8 	and / have stained the material that was on the • . 

9 	slide and / looked under a microscope for epermatoza 

10 	and I found that there were apparent spermatoza 

11 	heads on the elide. 	 • - 

12 	 . I then locked at the oral or mouth 

13 	and once again 7 looked at it.-for the presence of -., 

14 	semen. However, that swab was negative for the 

15 	presence of semen. 	 • 

16 	 I took the blood samples from the victim 	. 

17 	and I typed her blood. Most of us are familiar with 

le 	the A, B, 0 blood group. That's because we have 	 .t 

19 	donated blood or been to a doctor's office or had 

20 	surgery of some type, and there are four different 

21 	blood groups in that system. There ie blood type-1 A, 

22 	blood type 8, blood type AB and blood type 0, and 1 . 

23 	typed the victim's blood samples and t also typed • 

24 	the suspect's blood samples and identified their 

25 	blood type in this Ti. B, 0 system. 
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• • 
1 	 Rut our blood also contains other 

2 	systems. So I did additional tests to identify 

3 	ocher blood groups and these blood groups help us to. .* 

• 4 	put people in different subgroOpe thereby • 
• • 

5 	differentiating lbetween people by their blood 

types. 
' 

' 

	

7 	 I also examined the saliva samples. from : - ' 

	

8 	both the suspect and the victim and this le because . 

	

.9 	about 80 percent of the population are what's called-. .  

	

.* 10 	secreters, and by that We mean that people secrete - 
• 

' 11 . their A, B, 0 blood group substance or type that 

	

12 	they are An some of their peripheral body fluids, 

	

13 	like semen, like Perspiration, and like Saliva. 

	

14 	 . rf you are blood type A and secreter,. you 	. 

15 .would : seerete.that A in your saliva. So we use the - 

	

. 26 	waliva Standard to determine who is a secreter, and 	, 

	

27 	whc. is 'not. I did that both on the 'suspect and the 

. 18 

19 	 I identified semen, as T stated, on the 

20 	vaginal swabs, the vaginal smears were positive for 

21 	the presence of spermatoza and I also determined 

22 	that the victim was an 0 secreter. So she did 

23 	secrete her type In her saliva. I determined that 

24 	he was an 0 blood group, 0 blood type in the A, Fs, 

25 	0 blood group system. 

80 

• PATSY. 1. SHITH..OFPICiAL.COURT REPORTER 

344 



• 

: 	 • 

• 

.• 

1 	 I also checked the suspect, Mr. Moraga, 

2 . was a blood group 0 also, and he also was a 

' 3 	secreter. HE also would .  secrete his blood type in 

4 	her peripheral body fluids. So that means We can't .  

5 	separate their bloods because they are both the same.., 

6 	blood type. 	
. 

. 	
. 

. 	 . 
7 	. 	 So I" went to additional blood group 

a 	systems and 1 did several other systems and one that 

	

9 	is Important .  to us, .i .t!s sailed .  the Pall subtype — 

10 	thAt allows us to put people in 'about ten different 

groups instead of four. • So 1t' a good.dlfferent 

12 	.seoreter and X determined that they were different , 

33 	blood groups in that system. . 	 • 	. 

14 	 ms. Hawk was a !GM  subgroup two Minus one 

15 	plus. Instead of using letters, we use numbers in 	- 

	

. 16 	these systems,, and Mr. Moraga was just a one plus 

17 	and so' that blood gronp allows me to differentiate 

38 	between these two individuals. 	• 

Ig 	 However, when ttested the vaginal slides 

20 	-- we test the vogina3 swabs, I'm'sorry, to see If 	. - 

23 	we can determine the presence 'of blood group 

	

. 	. 

22 	sobstances an the swab and this is important because 

23 	nometimes if the b3nod groups are difFerent than the 

24 	victim, we know the victim can't possibly have pct .  

25 	them on the swabs that are taken from the vagina 
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t. 	 , • 

• 	• 
1 	area. So sometimes that allows us to make a type of:. 

2 	blood profile of the semen donor. 

' 3 	 . However, In this case, .I gound,that what. 

4 	I found on the vaginal Swab was consistent with an' 0. 

6 	secretor and, also, I found the PGM subtype two 

6 	minus one p1m.4.which is the same as the .victim's. 

• 7 	• Q. 	Based. upon all the analysis that you did, 

were you Able to draw any scientific conclusion with 

9 	regard to the results of your testing? 

10 	 A. 	We make a conclusion based on the types 

11. that the victim is, the types that our suspect are-. 

12 	and the type that we find On the various evidence 

13 	that's submitted to us. 	In this case, I didn't find. 

14 	anything foreign to the victim that was present. - 

15 	Nothing that I can attribute to a semen donor. 

16 	 However, because Mr. Moraga fe31 in two - 

17 	groups that were coneistent with what I found. In 

16 	other words, the blond groups could be masked by the 

10 	presence, I could not exclude him. In other word, 

20 	I' didn't find anything that was different than what 

21 	he had so that X could exclude him from being a 

22 	possible source of the seminal material that was on : 

23 	the swabs. 

24 	 MS. LIPP'S: Thank you. r have nothing 

• 25 	further. 
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• 
2 	 THE COURT: Cross examination. 

2 	 CROsS-EXAMTNATION' 

3 	BY MR. MI&GMAN: 

4 	 q. 	So, briefly, when a person 18 a secreter, . 

5 	then their blood type comesthroughother bodily 

6 	fluids: Is that correct? 

7 	 A. 	That's correct. 

a 	 • MR.RILT,MAN: r have no further . 

9 	questions. 

10 	 ' 	THE COURT: Anything further? 

11 	 . 	MS. LIPPIS . : 	Nothing. 

12 	 THF COURT : You may step down, Ms. 

13 	Errichetto. 

14 	 THE WITNESS: Thank you, Judge. 

15 	 THE COURT: Your next witness. -  

16 	 MS. LIPPTS: Thank you, .Judge. Detective 

17 	Luke. 

la 	 DETECTINF ROBERT DOUGLAS LUKE, 

19 	having been first duly sworn to tell the truth, the 

20 	whole truth and nothing but the truth, testified and. 

21 	said as follows: 

22 	 DIRECT EXAMINATION 

23 	BY MS. LIPPIS: 

24 	 Q. 	Would you state your full name for the 

25 	record, please, sir, and spell your last name? 
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22 Q. 

• 

,.. 	• 	, 

• . 
1%. 

. 	 ' 

	

1 	 A. 	Robert Douglas Luke, L-U-K-E'. 

	

2 	 Q. 	Are you employed, sir? 

	

3 	 A. 	Yee. 	 • 

	

4 	 Q. ' 	And haw are you employed? 	. , 	 • 
. 	. 

	

5 	 A. 	Pardon me? 

	

6 	 Q. 	Row are you employed, - sir,.where? 

	

, 7 	 A. 	I'm a policeman with the Las Vegas 

	

8 	Metropolitan Police Department. ' 

	

9 	 Q. 	And are you assigned to: any specific 

• 10 . detail? 

	

11 	 A. 	Burglary detail. 

	

12 	 Q. 	Were you so assigned In December of 1989? 

13 	 A. Yes, ma'am. 

• 

r 
• 

	

14 	. 	Q. 	And how long have you been with the . 

	

15 	Metropolitan Police Department? • 

	

' 16 	 A. ,. Twenty one years.. 

	

-17 	 Q. 	 to direct your attention to 

	

18 	December of 1989 and the months following. Did you 

	

19 	have occasion to come in contact with a. woman 

	

20 	identified as Jean Behl? 

21 	 A. 	Yns, I did. 

Do you remember the first time you had 

23 	contact with her? 

I. 

24 	 A. 	First time I had contact was by phone. 

25 	She had called and I was out. I returned her call . 	. 

• I 
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5 	.the first part of January .."- 

• 6. 	 Q. 	First part of JanUary, that would have 
•• 

when I got back. 

	

2 	 Q. 	Do you remember approximately when that 

	

. 3 	was, sir? - 

4 	 A. 	I'M not sure of the exact date. It was 

7 	been. 1990? 

A. 	Yes, uh-huh. 

Q. • Would you describe.for the jury • - - 9 

10 	let e. clear this one,poInt 

Ii 	 bid you have an Occasion to call her ba0e: 

12 	and speak with her on thephone? 

' 13 - 	A. 	Yes,-I did. 

14 	 Did you have a nónversation regard5ng 

15 	some jewelry? • 

16 	 A. 	Yes. 

17 	 Q. 	Would you describe' to the jury the 

essence Of that conversation? 

19 	 A. 	Weil, Jean told me that -- 

20 	 MR. HILLMAN: I'd object as to hearsay. 

21 	 THE COURT: Sustained. 

22 	 MS. LIPP'S: Judge, may I respond? 

23 	 THE COURT: Yes. 

24 	 Ms. LTPPTS: 	i'M not offerIng it for the 

25 	truth of the matter: Ms. Sehl Is in the hall here 
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• 
1 	to testify, merely to show what the result of the -- 

2 	what the officer did. 

3 	 THE COURT: 	I will let it in for that 

4 	limited purpose. This Is not being offered to prove 

5 	the truth of the matter stated, but just to 

6 	establish what Detective Luke did based upon the 

information that was given to him. 

8 	 MS. LIPP/SI Thank you, Judge. 

9 	 Q. 	Would you describe for the jury the 

10 	conversation that you had with 

11 	Ms. Gehl? 

2 	 A. 	Okay, M. fieh] told me that she had a 

13 	watch that she believed was stolen and so I asked, 

14 	you know, how she thought that and she said that she 

lb 	had been given a watch and that she was talking to a 

36 	friend of hers and this woman had a friend -- 

17 	another friend that had her place burglarized and 

18 	this lady was describing her friendse watch and Jean 

19 	said it was really kind of odd because she felt that 

20 	was the same watch that wee sitting in her purse at 

21 	that time. 

22 	 Q. 	Having received this Infnrmation from Ms. 

23 	Belli, did you then meet With her to obtain the 

24 	watch? 

25 	 A. 	Yes, I did. 
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10 

if 

12 

."••- 

.1 	. 

87 

I 	 Q. And did you also take a formal statement 

• 	ir 

2 	from her as to how she obtained the watch? 

3 	 A. 	Yes, 1 did. 

4 	 Q. 	Did you take the watch into your 

5 	possession? 

6 	 A. 	Yes. 

7 	 Q. 	Once you did that, what did you do with 

a 	it? 

A. 	I contacted the person that was a victim. 

Q. 	Would that have been Jodi Howard? 

A. 	Yes, ma'am. 

Q. 	Did you have the watch with you when you 

13 	contacted Jodi Howard? 

14 	 A. 	Can I check my notes? 

15 

16 	you? 

17 

18 .  

19 

Of course. Do you have your report with 

A. 	The name is throwing me. 

Q. 	That's fine: 

MR. HTLLMAh! May 7 approach the witness 

Q. 

• • 

20 	to nee what he Is lankinu at? 

21 	 THE COURT: Yes. Do you want to see the 

22 	report? 

23 

 

THE WITNR8S: Okay. Yeah, It wan. 

24 	 Q. 	(BY MS. L1PPIS) Was it Jodi Howard? , 

25 	 A. 	Jodi Howard, yeah. 
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• : 

• • 

1 	 Q. 	Having refreshed your recollection by 

2 	referring to your report, did your report indicate 

a 	on what date you saw Jodi Howard? 

A. 	It wan on February the 1st. 

6 	 Q. 	Of 19907 

. 	 . - 	• 	• 6 	 A. 	• 	Right. 	. 	. 

7 	 Q. . And you showed Jodi the watch? 

8 	 A. " 	Yes, / did .. 	. 

Q. 	And she has testified previously that 

10 	that was her watch, Is that correct? 

21 	 A. 	Yes. 

12 	 Q. 	Old you than impound the watch -- 

13 	 A. 	Yes, I did. 

4 

9 

14 	 Q. -- an in evidence? 

' 	• 
25 	 Did you bring lt_with'you today, sir? ' 

16 	 A. 	Yea. 

	

. 	 . 	. 	 . 

	

17 	 Q. 	Detective Luke, I'm now showing what's 

18 	been marked for identification as State's proposed 

19 	exhibit No. 13 and'ask you if you can identify this 

20 	evidence envelope? 

21 	 A. 	Yea, I can. 

22 	 Q. 	And what is the basis of your 

23 	identification? 

24 	 A. 	Well, everything that I put into 

;• 

25 	evidence, / use my initials and my personnel number, 
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1 	which lc R488L. 

	

2 	 Q. 	00 you recognize the handwriting on the 

	

3 	envelope? 

	

4 	 A. 	Yes. 

	

5 	 Q. 	Is that your handwriting? 

	

6 	 A. 	Yen, ma'am. 

	

7 	 Q. 	te there a D.R, number assigned to that 

	

6 	evidence envelope? 

A. 	Yes, ma'am. 

	

10 	 Q. 	Whet Is the D.R. number? 

	

13 	 A. 	That's 89-11735. 

	

12 	 Q. 	Does this envelope appear to be in 

	

13 	substaatially the same condition now as it was at 

	

14 	the time that yon placed the watch Annider the 

	

15 	envelope? 

	

16 	 A. 	Yea, ma , am. 

	

17 	 Q. 	There , e a aea3 on the back of the 

	

la 	envelope and kind of a bright orange seal. no yon 

	

IS 	recognize that seal? 

	

20 	 A. 	Yeah. 

	

21 	 Q. 	Did you place it there? 

	

22 	 A. 	Yes,I did. 

	

23 	 Q. 	Are your initials and P number contained 

24 	on that seal'? 

25 	 A. 	. Yea, it 1s. 
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• • 	• 

- 

• • 
1 	 Q. 	Does the seal appear to have been 

2 	disturbed? 

3 	 A. 	Na, it doesn't. 

Q. 	Al] right. Sir, would you open the• 

envelope without disturbing the seals and remove the 

6 	contents. 

	

7 	 • Detective Luke, I'm now showing you 	: 

	

8 	what's been removed from State's proposed Exhibit 13. 

	

9 	and having it marked as State's proposed Exhibit 

	

10 	13-A and ask if you can Identify that?' 
- 

'1 	 A. 	Yes, T can. 

	

12 	 Q. 	And what Is the baste of your 

	

13 	identification? How do you know where this watch- - 
, 

	

14 	came Cram? You have to tell me. . 	 . - 

	

15 	A. 	I have my initials and my P number on the . 

	

16 	bottom. 	 . 

1? 	 Q. 	Is this the watch that you were given by . 

	

18 	Jean Behl? 

19 	 A. 	Yes, it is. 

20 	 Q. 	Thank you, sir. I have nothing further, 

21 	your Honor. 

22 	 THE COURT: Crass examination. 

23 	 MR. HILLMAN: Ho questions, your Honor. 

24 	 THE COURT: You may step down, Detective 

25 	Luke. 
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1 

2 

4 

5 	Honor. 

6 

7 	be here? 

• 
THE WITNESS: Thank you. 

Tme COURT; Your next witness. 

MS. 11PPIS: Jean Beta. 

THE BArLIPP: No one responds. your 

THE COURT: What time was she supposed to 

MS. LTPPTS: At a quarter to 2:00. 	-— 

	

9 	 THE COURT: Weil, :  we will take tan 

	

10 	minutes, ladles and gentlemen. Please heed the 

	

11 	court's admonition I have given yoU previously. 

	

12 	 (OfE,the record at 147 p.m and hack on 

	

. 13 	 the record at 1:54 p.m.) 

	

14 	 THE COURT: ThJn.Js out 'of the preseoce- 

of the jury. How many more witnesses do you have, 

	

16 	Ms. Lipp1s7 

	

17 	 MS. LIPPIS: 	One, sir'. 

. 	IS 	 .THE COURT: •Mr..Moraga, I don't.  know if 

	

- • 19 	you've made the decision to testify or not4 but let ' 

	

20 	me tell you what your rights are. 

	

21 	 Under the Constitution of the United 

	

22 	States and the Constitution of this state, You 

	

23 	cannot be required to testify in a case. Do you 

	

24 	understand that? 

	

25 	 THE DEFENDANT: Yes. 
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• 
I 	 THE COURT: If :you do not .testify. the  .., 	.. 

.... 	,_ 
. • 	 2 	Court would not permit the.district attorney to make , 	- 

. . . . 	. 3 	any comments to the jury because you did not 	. , . 
. 	 ' 

... . 	 . .. 	. 	 . 	. 
. . 4 	testify. Do you understand' that? 

 
• 

. 	. 
5 	. THE DEFENDANT: Yes. 	 . . . 	 . 

e 	 THE COURT: 	If you do not testify and if- 	., 
' 	 - • • 

:... 	 ., 	 . 	
. 	 . 	 . 	 - . 	 . 

, • 	 7 	your attorney wonld request it I would Instruct the:: .   

a 	jury ensenilally as follows, the law does not compel • 

i.0 9 	a defendant in a criminal case to-take the stand and .. 
, 

10 	testify and no presumption,may be raised and no 

11 	inference of any kind may be drawn from a failure of : 

12 	a defendant to testify period. ' 

' 13 	 so if you do - not testify and if your 

14 	attorney requests it, I would give that 

16 	Instruction. Do you understand?. 

15. 	 THE DEFENDANT; Yes. 

17 	 THE COURTr If you do taatify, of course 

18 	you will be subject to cross examination by the 

lq 	district attorney. Then anything that you may nay 

20 	from the witness stand would be the subject of 

21 	comment by the district attorney when he addresnee 

22 	the jury An her final summation. 

23 	 Do you understand that? In other words, 

24 	whatever you say from the witness stand, she can 

25 	comment on when she addresses the jury whatever your 
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' 

• 
2 	answers are. 

' 

THE DEFENOANT: . So she can change it. 

3 	 ' THE COURT: Noi.she can just. comment he 

.4 	said such and such, whatever it wan and then nheuce'ri' 

5
. 

compare whatever 'you answered from the witness stand . - 

6 	With other evidence. And no It w6u3d be the subject 

2 

7 	matter of comment when she Speaks to the jury — 

	

8 	whatever you say. 

	

9 	 THE DEFENDANT: Oh, okay. 

	

10 	 THE COURT: Do you understand that? 

11 	 THE DEFENDANT: Yes. 

	

12 	 MS. , GIPATS: Your Honor, may 'T advi.ne the 

	

13 	Court that should the defendant testify, he ha n a 

	

14 	prior felony conviction. 

	

IS 	 THE COURT: How long ago was it? 

	

16 	 MS. LIPPTS: 1983. He was sentenced to 

	

, 17 	four years in the Arizona Department of Corrections 

	

18 	prison facility. The crime was attempt aggravated 

	

19 	assault. I have a certified copy of judgment of 

	

. 20 	conviction. I have shown it to Mr. Hillman. We 

	

21 	obviously recently found out about it because it 

	

22 	didn't show up on the N.C.T. National Registern that 

	

23 	we checked. Because of the shortness of time, we 

	

24 	contacted the Department-  of Corrections and they 

	

25 	have facsimilled . or faxed that conviction 
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1 	correspondence to us, and T have that correspondence 

as well as judgment of•conviction and I have that' 

3 	available for Mr. Hillman., So if - the defendant OneS: 	. 

4 	testify, I will be cross examining him on the facts 

5 	of his prior felony. 	 . . 

6 	 THE COURT: Did you hear what she said? 

THE DEFENDANT: That Rhe is going to une 

my prior conviction. 

9 	 . 	THE COURT: If you testify. 

10 	 THE DEFENDANT: well -- 

11 	 THE counT: If you teStify, she will be 

12, able to ask you have you ever been convicted of a 

33 	felony. 

14 	 THE DEFENDANT: Yeah. 

15 	 THR COURT: What the felony was and when 

in 	It happened: Neither nide would be permitted to go 

IT 	into any details of that felony. Only the fact that 

there was a felony conviction, what that felony Was, 

la 	and when It happened. 

20 	 THE DEFENDANT: Okay. 

21 	 THE COURT: That's all. 

22 	 THE DEFENDANT: Okay. 

23 	 TEE COURT: Has the decision been made, 

24 	will you be testifying? 

25 	 THE DEFENCANT: Yes. 
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• 
!, 

	

1 	 MS. bTPPTS: May T advise one mnrR thing, 

	

2 	Judge. 	It the defendant testifies, IL's quite 

	

3 	possible that I would be putting together a rebuttal: 

	

4 	case which will entail probably two, maybe three 

	

5 	witnesses. T believe the Court may want to discuss 

	

6 	with Mr. Hillman, and I don't know if r will be 

	

7 	ready to do it this afternoon, we might have to wait 

	

8 	until Thursday morning. 	It's a possibility I will 

	

9 	be bringing in an nut-of-state witness tor that 

	

10 	rebuttal and I will make that name available to Mr. 

	

11 	Hillman. 

	

12 	 THE COURT: Well, you would not know if 

	

13 	you will have rebuttal until after the defense case 

	

14 	is presented? 

	

35 	 MS. LIPPIS; That's correct. 

	

36 	 THR COURT: We will take that up after 

	

17 	Mr. Moraga testifies. 

	

18 	 THE DEFENDANT: What dons that moan? 

	

19 	 THE COURT: That means if you testify, 

	

20 	she indicates she has some witnesses that she is 

	

21 	going to bring in to testify concerning what you' , 

	

22 	testify to. 

	

23 	 THE DEFENDANT: Okay, but it's not 

	

24 	related to another case. It's this case? I mean, 

	

25 	she can't tell me, well, T did such-and-such to this . 
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• ' 	I • 	• 
1 	person when it has nothing to do with that person. 

2 	It has to do with this case. 

3 	 THE COURT: Well, that is not cOmpletely .* :. 

4 	true, Mr. Moraga. For example, evidence of other 

5 	offenses or bad conduct or wrongdoing may be 

6 	admissible in a case, even though. ft. seems like 

7 	unrelated because they were different parties. 
• . 

8 	 THE OEFEHOANT: 0h-huh. 

9 	 THE COURT: But it may be admit:m .1133e to 

10 	prove certain things like knowledge, identity, 	 . 

11 	intent, lack of consent, various things .  like that 

12 	can be proved by other witnesses who•Are not in Any 

13 	way connected with this particular case. 	 • 

34 	 THE DEFENDANT! .Sure. 	I will do it 

15 	anyway. 

16 	 THE COURT 	I didntt he 	you. 

37 	 THE DEFENDANT: Sure, I will go ahead. 

18 	 THE COURT: All riubt. Get's get the 

19 	jury back then and we wAll finish the testimony of 

20 	at least the state's case and ,the defense case . will 

21 	be this afternoon it looks like. 

. 	. 
22 	 MS. LIPPTS: 	Yen. 

23 	 THE COURT: We might not be arguing until 	• 

24 	Thursday. Let's get the jury back, please. . •." 

25 	 THE BAIGIFF: 	Are you going to remain . on _ 

, 96 	. 
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• 
the bench? 

• 3 

4 

• 

r 	: 	• 

• 

THE COURT: The record will show the.  jury 

1.• 

- 

I 

19 

20 

11 • 23 

Would you point .  to him please and 

97 
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25. 	 Q.. 

THE COURT: Yes. 

(At this elme; the jury 'entered the ,  

courtroom.) 

, 	 • 

• 

• 

, 

5 

6 	Is present. 

	

7 	 • - You may call your next witneps, M. 

• 8 	I.Appis 

• 9 	 MS.,LIPPTS: Thank :you,-your Honor. 

• 20 	Rehl. 	• 	 • - 

11 	' 	 JEAN RUTH REEL, 

	

. 12 	having been first duly sworn to tell the, truth, the. 

• 13 	whole truth and nothing'but the truth, -  testified 

	

14 	said as'follows: 

• 16 	 'DIRECT EXAMIHATIOM 

. 16 	BY M5.-LIPPIS: - .. 

17 	 Q. ' Would you state your full name for the. 

18. 	record., please, and spell your last 'name? 

A. 	Jean Ruth Rehl, B - E - H - L. 

Ms. Sehl, do you know a man by the name 

21 	of Roy Moraga? 

22 	 A. 	Yes, I do. 

Do you see him present in court today? 

•• 
24 	 A. 	Yes, T do. 

Q. 
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, 	. 
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• • 
1. 

• 
2 

2 	describe an article of clothing that he wearing? 

A. 	Okay. - He Is Wearing dark sunglasses as . 

3 	usual. 

. • 

THE COURT: Would you speak up, please. 

• 
5 	 ' 	THE WITNESS: He is wearing dark — 

6 	sunglasses as usual. 

• MS. LIPP'S: May the record reelect the. 	1  , 
. 	. 

8 	identification nf the defendant? - 

9 	 THE COURT: Yea, sir. 

10 . 	Q. 	(BY MS. LIPPIS) Ms, Behl, would you 

11 	describe for the Jury. how it is you know Mr. Moraga? , 

12 	 A. 	He and I lived together or several 

4. 

	

13 	months. . 	. 

	

14 	 Q. 	Where did you first meet - Mr. Moraga? 

	

' 15 	 A. 	In Arizona. 	. 	 • 

	

16 	 Q. 	Would It have been An the last .year 

	

17 	1989? 

	

18 	 A: Yin, sir. 	 • 

	

19 	 Q. 	About what month, if you recall? 	. 	• 

	

20 	 A. 	Probably August. 
' 

	

21 	 Q. 	Did you then have occasion to move to Las • 

	

22 	Vegas, Nevada? • 

23 	 A. 	Yen, we did. 

24 	 Q. 	Old you take up residence here in town? 

25 	 A. 	Yes, we did. 

*." 
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1 	 Q. - And you indicated you began living 

2 	together? 

3 	 A. 	Yes, air '. 	 • 

4 	 Q. 	Is that correct? 

	

5 	 A.. 	Yes. 	 , 

Q. 	in a romantic-type relationship? 

	

7 	 A. 	-Yes ,.01r. 
- 

Q. 	'Where were you,.11Ving? 

.9 	 A. 	Glendale, Arizona, which is a . suburh 

10 	Phoenix. 
- 

11 	 Q. 	Okay,-G]endale'. , 

12 	 When you moved to Las Vegas, where did 

13 	you live? . 
] 	' 

	

. 14 	 A. . 	Lived at Newport' Gardens,.1100,0umont. 

• 15 	 Q. 	What was the apartment number? 

16 	 A. 	'212. : 

	

. 17 	 Q. 	Old there come a time when you and Mr. , 

18 	Moraga separated? 

39 	 A. 	Yes. 

20 	 Q. 	Do you recall when that was? 

21 	 A. 	15th of November. 

22 	 Q. 	Did you cease living together? 

23 	 A. 	Yes. 

24 	 Q. 	Did you do anything to ensure that he did 

25 	not return or have access to your apartment? 
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2 Q. 

i s 

16 ,  

17 

18 

1 9 

„ • 	• 
1 	 A. 	Had the locks changed on the apartment. 

Did you have an. occasion to nee Mr. 

': • 

	

3 	Moraga some time in the morning hours of December 

	

4 	5th, 1989? 

	

5 	 A. 	Yes, I did. ' 

	

6 	 Q. 	Wouid you describe for the ladies and 

	

7 	gent3emen of the jury, under what circumstances you . 

	

8 	saw him? 

	

9 	 A. 	.1.Ie phoned me and.said he had something 

	

10 	for me, a gift that he had purchased for me, and he . 

11 	would like to give it to-me'and.  

22 	 Q. 	What time did he call you? 

13 	 A. 	Prior to 530 a.m. because I start work 

14 	at 5130 In the morning. 

Q. . Where did you work at that time? 

A. 	At Burger icing on Maryland Parkway. 

Q. ' 	What time did you have to be to work? 

A. 	5:30. 

Q. 	so he had to have called you obviously 

70 	before 530 a.m.? 

21 	 A. 	Correct. 

22 	 Q. 	Did you indicate that he could come over 

23 	or that you would meet him somewhere? 

24 	 A. 	No. We set up a . meeting point. 

25 	 Q. 	Where was that? 

1.00 

PATSV K. SMITH. OPPTC/AL COURT REPORTER 

364 



.• • 

14 ,  

' 	 • 

• z 

; 

- 

r' 

, • 

22 	 Q. Did there come a time when you had some . 
• - 

• 0 
A 	 A. • Which was to be An front of Players 

2 	Lannon, but he•met . me at the corner of . Cambridge 

3 	Dumont.  
. 	 . . 	. 	. 

4 	 Q. 	And obviously this was alao prior to 

5 	5:307. 	' 	. 	' 	 . 	- 	• 	' 
'  

• 6 	
A. ' 	Correct. I had to be

.
;at work by 530. 

- 7 	 Q. 	When you me't-1.1r.. Moragamn the corner of .. . 	. 

- 8 .  Cambridge' and Maryland Parkway did you sayl 

9 	• 	A. ' 	And Dumont. . 	' 	• 	 . . 	. 

10 , 	Q... Did he give you a present? 

22 	 A. _ 	•Yes, he did. 	 .. 	
_ 

' 	. 	. . w 	 - 
12 	 . Q. 	What did be give, you? • 

. 	 . 
13 	. A. 	"He gave me i goJd watch.. - . 

14 	 Q. 	Did he -say where he got it? 

.25 	 A. ' 	He sold he had bought it. He had seen it'. 
.. 

15 ' and he bought it for me.. - - 	 . . . 	
. 

• . 

	

. 	 . 	• . 	 . . 
17 	 g. 	As a. gift for you? 

	

. 	
. 

. 	. 	 .. 
18 	. 	A. 	Yen. 	 . 

19 	 Q. 	Later on that day, did you learn that'he .-. 

20 	had been arrested? 

21 	 A. 	Yea, t din. 

23 	concern over the ownership of the watch? 

24 	 A. 	Yes. 

25 	 Q. . 	How did' that concern come about? . 

• . 

101 

PATSY IC. SMITH, OFFICIAL COURT REPORTER ..•. 

365 



• 

• . 

• 

t . 

9 

10 

Is that the watch that Roy Moraga gave 't. ri 	. . 25 Q. 

• 
7.-  • 

, 

I 	 A. 	Friends of mine knew the girlthat 

2 	! ;upposedly had the - watch stolen and She remarked 

3 	about it that she knew I.had gotten a watch and it 

- 4 	sounded like the name thing and I said if you get 'A 

description of it and I feel that that might be the 

6 	watch, then I will turn . lt . in , but I . needed to know - 

' 7 	that it might have been that watch, ea, 	 ' 

8 	 Q. 	Did she provide .a description for . you? 

A. 	Yes, atie did. 

Based upon the description - that you 

11. 	received, what did you do? 	. 

12 	 A. 	.I .called the police .that'night, Metro, 

33 	and they :told me to call back in the morning talk to 

14 'a detective, and the detective that was working with ' 

	

IS 	the case was not there. He got back in contact with 

	

16 	me later. 

	

17 	 Q. . When he got back in contact with you, did: 

' 

	

. 28 	he in fact show you a watch or did you In fact show . 

• 

	

19 	him a watch? 

	

20 	 A. 	Yes, I did. 

	

' 21 	 Q. 	I'm showing you what's been marked ter 

	

22 	identification as State's proposed Exhibit 13-A and 

	

23 	ask you if you can identify that witch? 

24 	 A. 	Yes, that's the watch. 

Q- 
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CROSS-EXAMIDATION .  

RY MR. HILLMAN: . 	. 	. . 	 . . 	. 

Q. ' Ms'. Behl, do You .know'Mike . Harper? 

you know a man ,named .141ke: Harper? 

8 

- 	9 

10 . . 

11-  

. 	 - 

• 
1 	you? 

2 	 A. 	- Yns, it In. 
• 

3 ' 	Q. 	Early In the morn:1'19 ,6n December 5th, 

4 	1989? 	. 	 .. 	, . 	. 	. 	. . 	 . 	 . 	. . 	. 5 	 A. 	Yes, It Is. 	. 	. 	
. . 	. 

. 	. 	., 
6 	 MS. LIPPIS: I'have nothing further., 

7 	 THE COURT: Cross examination. 	. 

_ 
12 	. A. 	By name .' 	111St.iteard.his 'last name , 

13 	
_ 

today, as far an the gardener landscape'r at onr 

14 	complex. 

15 	 Q* 	.So-you do know him7 

. 	. 
16 	 A. 	Yes, I dn. 

17 	 Q. 	Is this the person you had the 

19 	conversation with regarding the watch? 

19 	 A, 	. NO, it is not. 	. 

20 	 Q. 	Who is that person? 

21 	 A. 	Debbie Marcory (phonetic). 

22 	 And was this the First you heard about 

23 	the watch possibly being sto3en7 

24 	 A. 	When Debbie mentioned what. we had 

25 	discussed that I had gotten a watch and she said 
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I 	• 

I • - 

.• 	• 

• 

• 

1 	there was a watch. stolen at that•time and she . would 

2 	check Into It . . She thOUght At might be and thatla 
— 

3 	when I first knew about it. I . 

4 	 Q. 	, Did you ever have Any discussions with 

5 	Mike Harper about the subject? 

6 	 A; 	We might have sat and talked about  _ 

7 	that that was something I had gotten when he-wan at 

	

8 	the house and we talked about then when 'I knew fie 

9 . Was involved in it or had knowwicnowledge of what 

	

, 10 	had happened. . 

Q. 	Do you remember when these conversations 

	

. 12 	took place either with Debbie or with Mike? 	• 

13 	 A. 	Well, Debbie,- it was as-far am the .H 	_ 

14 	identification was some time the beginning of -- 

	

. 15 	well, I have it written down in my purse somewhere 

16 	as to the dates when r called the Metro and turned 

17 	It in, but I'm not good with dates.. 	 • 

	

- 38 	 Q. • 	Would It have been In December or 

19 	January? 

20 	 A. 	It wee probably January. 

21 	 Q. 	And you called the police Immediately 

22 	following that? 

23 	 A. 	Correct. The same evening that she told 

24 	me and described the watch to me'. 

25 	 MR. HILLMAN: Court's indulgence. 
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• . 

8 

9 

.10  

11 

12 .  

13 

14. 

15 

I .  

I Os 

..% • • 
1 	 No further questions ., your'Honor. 

2 	 THE COURT: AnythAng on _redirect? 
'1 

	

3 	 MS. LIPPIS: Only One qu'est'ion. 

	

4 	 REDIRECT EXAMINATION 

	

. 5 	BY MS; LIpPIS: 

• ' 

6 	. Q. ' 	Is Debbie Marcoty employed at the Court- 

• 7 	Yard Oardens7 
• - 

A. 	She wan when we rented our apartment. 

Q. 	. What wan, her,capa,city , there? 

A. 	She was the leasing agent.  

„ 	MS. raPPIS: Thank you. • 

THE COURT 	Anything further? ' 

MR. HILLMAN: Nothing else. 

THE COURT: You may step down, N. Bahl. - 

Your next witness? 

16 	 MS. LIPPIS: May I have the Court's 

17 	indulgence one minute, please.. . 

(Off the record discussion not.reported,) .  

• • 

.113 

29 	 MS. LIPPTS: Judge, the State rests at 
- 

20 	this time. 

22 	 THE COURT: Have you checked if all -- 

22 	let's see 1? the evidence has all been offerpd and 	• 

23 	received. 

M. LIPPTS: Thank you, Judge. Judge, f . 

28 	have .offered and-have been'.admitt -ed state's Proposed- • 

24 
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• 
• Exhibits I, 2 and 3, which are photographs. 

2 	 At this time, at the conclusion of our 

3 	case, I would offer Exhibits 4 through 13, which 

4 	would Include all the contents of those envelopes. 

5 	 THE COURT: Any objections? 

6 	 MR. HTLLMAN: T4.:. only objection I have 

7 	would be with what purponr, 13 would be admitted? 

8 	 THE COURT: What is 137 

9 	 THE CLERK: Evidence envelope and 13-A 

10 	was the watch that came out of it. 

11 	 MR. HILLMAN: My objection to 13-A Is 

12 

 

that simply Ms. Rehl has come forward with the watch 

13 	stating that she received it from Mr. Moraga, but wi2 

14 	dinn*t know whose watch that is other than thrnugh 

15 	hearsay evidence. And, for that reason, I would ank 

16 	that At not be admitted. 

17 	 MS. LIPPIS: Your Honor, T believe we 

IR 	received testimony from Detective Luke, as well as 

19 	Jodi Howard that her watch was missing that 

20 	morning. 	Officer Swift described it as well, and 

21 	Det$ectIve Luke ag well as Ms. Howard, indicated that 

22 	she was shown the watch, Detective Luke impounded 

23 	it. Obviously the time frame is what the State was 

24 	essentially concerned with that she was missing her ' 

25 	watch. 
r 
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THE COURT: Do you wlsh . to make—an .  

107 

PATSY K. SMITH. OFPSCIAL COURT REPORTER 

• 
1 	 THE COURT: 	I think it's a matter oe 

2 	identification also and IC think It 3s admissible. 

3 	It will-be received over objections. 	. 

4 	 Anything further', Ms. Lipp's? 

5 	 MS' . LIPP'S: 	Hnthling by . the state, your . 

' 6 	Hnnor. 

.t .•. 

: 

7 

opening statement, Mr. Hillman? . 

9 	 MR. HILLMAN: Your Honor, we will wOve. 

10 	our opening statement and just call Mr. Moraga to, 

. 11 	take the stand. 

12 	 ROY D. MORA0A, 

13 	having been first duly sworn to teIl the truth. the 

24 	whole truth and nothing but the truth, testified and . 

15 	field as follows; 

• IB 	 THE COURT: Mr. Moraga, would you remove 

17 	your sunglasses while you are teAtifying, please. 

1/1 	 THE WITNESS: They are prescription. 

19 	Tbey are not munviasneR. 

20 	 THE COURT: They are preacrIpt1ou7 

21 	 THE WITNHSS: Tim senBitive tn the 

22 

23 	 THE COURT: You may wear them. 

24 	 OTRECT EXAMINATION 

BY MR. HTLLMAN: 
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I. 

• 

• 

l• 

1 	 Q. 	Would you state your name and spell your 

2 	last name for the court reporter7 	• 

3 	 A. 	Roy O. Moraga,.M-0-R-A-G-4. 	• 

4 	 Q. 	Mr. Moraga, how Jong. have you . lived In . 

5 	Las 'VegaEi? 	 - • 

6 	 A. 	Slnee 1 th.ink it was October. 	 . 

7 	 Q. 	And What brought you to 'Las Vegan? . 

	

a 	. 	A. 	Work and Jean. 	 , 

	

9 	 Q,. 	That's Ms. Behl? 	 • 	, 
' 

	

10 	 A. 	BOO, yen. 

	

11 	 Q. 	Mr; .Moraga, have you ever been .convicted • 

	

12 	of a felony? 

	

13 	 A. 	Yes, I have. 

	

14 	 Q. 	And what was that for? . - 

	

15 	 A. 	Aggravated assault. 

	

16 	 Q. 	When was that? . 

	

.17 	 A. 	1982. 

	

18 	 Q. - 	DO yon know Penny Hawk? 

	

19 	 A. 	Yes, I'do. 

	

20 	 Q. 	When did you first meet her? 

	

21 	 A.. 	In November, last part of November. 

	

22 	 Q. 	Of what year? 

23 

 

A. 	Of Isaa. 

	

24 	 Q. 	Where did you meet her at? 

	

25 	 A. 	I.  was sittinv in front of the Players 
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1 	Lounge. . 
- 

.•, 

	

. 	 . 

. 	 .. 	. 	, 	e-... . 	 . 

	

Q.' 	And what happened. then? 	• 	 . -.... 
. 	• 	.• 	• .. 	- 

A.:. Well, she was drinking In her, truck and - '. - 

• • 
4 	she yelled 'out 

• 
' Q. 'Excuse Me; when Akin say she; - please' use 

• 6 	the people's name. 
. 	

. 	 . 	 . 	 . 	 , 	 , 	 . 	 ..,.•. 
, 	 . 	• 	... 

7 	 A... : Penny. 	Okay, 	
. 

sorry. 	
. 

. 	. • 
. 	8 	' 	- • • Penny wae drinking in her truck and she 

• 
.. 9 	just yelled out that she couldn't sleep and T walked .,. 

_ 
:,10 	to her truck and started talking to her and-she sayS, — 

11 	that those :  people over there, -' the cable people, were 

'. 12 	putting —in cables in there for,-- . 1. don't know, 'r .  

). 

13 	gneas'1480 or something, and she just told me ehe 

14 	couldn't sleep and she had'a drink, and she got Jn: .: 

the fight with the manager.. So she was in the 

16 	parking lot drinking and so we just kept on talking - 

17 	and she asked me to sit down In her truck.. So I sat • 

i8 	In her truck and she asked me if T. drank, and T told - 

le 	her yes. She bought ail the drinks. That wan ., it. 

20 	 Q. 	How Jong were you with her? 

21 	 A. 	tt was still daylight. 	So it must have 

22 	been at the Players for about three, (our hours, 

23 	something like that. 

• 24 	 Q. 	Do you remember what you talked about? 

25 	 A. 	She was telling me about the time she was 

• • 

9. 

,... 
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25 

• 
1 	arrested and how Metro beat her up and stuff and she 

2 	showed me marks on her hands where theTput the • - . 

cuffs on, she had marks all over her wrist, and that 

	

, 4 	she didn't get along with them, that her and her 

	

5 	daughter always fight. 

Q. 	Did you -- did anything•out of the 

7 	ordinary happen that night?. 

8 	 A. 	She got drunk and started crying, telling 
.•... 

9 	me about that nobody loves her and stuff like  

	

16 	and I told.  her I did, t believed In her.and stuff . 

	

11 	like tha.t and we just, just start kissing outs1411-1 in ' 

	

12 	the parking%lnt of,Players Loungeand after that, we 

	

13 	just went someplace . -- to the one on Cambridge and 

	

. 14 	Twain around the corner. . I don't know the name nf 

	

16 	the bar because I had never been there before and we 

	

15 	went inside there and drank more and she started 

	

17 	making out with me inside .  the bar. The bartender 

	

1a 	told us to go out and get a cheap motel. And that 	. 

	

19 	was It. 	 . 

	

20 	 Q. 	when was the next time you saw M. Hawk? 	' 

	

21 	 A. . T seen her when I wee inside the P]ayers 

	

22 	Lounge, she ran In there looking for her daughter. 

23 	 Q. Do you remember when It was? 

24 	 MS. LIPPIRt Objection -- 

(BY MR. HTLLMAN) no you remember when 
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3 	wits? 

- 
. 	• , 

: * 	 • 

6 . 	Q. 	pc you remember what happened on Decemher:Th 

' 6 	5th of 1969? 

7 

r') 	 ' 

4. 

16 

19 

20 

21 

22 

23 

7 

• 2 	 A. 	It was still in November of '89. She was *. 

3 	kind of tipsy. You can -- you could see it. She Is 

4 	hyperactive when she drinks. 	 • 

• ; 

•••- ".. 
9 

.• 
• A. 	Yes. .Let's ,see, I went to her 'apartment.:. 

Q. 	And 'Ahat's.Penny Hawk? .  - 	 •• 
- 	• • 

A. • 	Penny Hawk's; -excuse me -. 	I Went to,Penny-—.... • 

.10 	Hawk's aPertment and rang the doorbell and she 
••••••-... 

answered the door.• 
" ' . 	. 	. 	 . 

12 

 

Q. 	oo you remember what time that was? 
•., 	_ 	. 

4. ' 	It had to be in the morning; I don't . 

know. r was waiting for the manager to get home MO 
• 

15 	I can go over there and rent me an apartment because- 

16 	I just got paid and we talked and I to:id her T w0a3a 

17 	be bank later and she said okay. so I left. 

Q. 	Now long were you gone? 

A. 	Oh, about two hours. 

Q. 	And did you then go back? 

A. 	Yes, I did. 

Q. 	What happened when you arrived there? 

A. 	The door was open, so I walked in and I 

24 	took off my coat and my shirt and my sweater and 

25 	laid it down nn the chair and walked upstairs and T 
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9 

• • 

15 	and everything Is all right. And she said okay. So. 

• -•• 

• 

• 
	

1 	just walked in and she was yelling and I told her 

	

2 	that It was all right' that it was me and nhe,ran 

	

3 	the window.to  the hathroom.:and started yelling out- 

	

'4 	the window:and I thought it was kind of funny: So,.T: 

	

5 	ran -- well, I didn't run out, I walked over to the 

	

6 	bathroom and T,stari- ed -ya/ling nut the Windnw and 

7 	that was it. 

Q. 	What happened7 

11 	Oh, well, she walked over there to the 

' 

10 	side of the door and I told her - it,was Still all 

11 	right that nothing JR going to happen and she said„ 

• 12 	"Okay," and she was like panning out or.something, 

13 	you know, like breathing real hard and stufP like ' 

34 	this: so I told her just to lay doWn.and:be cool 

	

. 16 	she Just laid down and I Just' began to kiss her. 

	

17 	That was it and I didn't, you know, didn't do 

18 • anything else, Just kiss her. 

19 	 Q. 	What happened after that? 

20 	 A. 	Well, nhe said she WAS thirsty because 

	

21 	her mouth was all dry and stuff and T said okny and 

	

22 	I got up and went downntaira to get her a glans nr 

	

, 23 	water and / gave her a glass of water. She came 

	

24 	dnwnstairs too and sat on the rocking chair and T 

	

25 	gave her a glass of water and she says she was still 

112' 
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■ 1. 	• 

• 
1 	hot and she was dizzy. So I went in the bathroom 

2 	downstairs and T got a towel and wet it and wrung It 

3 	out and pnt it arnund her neck and she Jost at 

4 	there and we kept on talking and she wanted to know.*, 

5 	what happened when we went out. I told her 

fi 	everything that happened when we went out, that I 

7 	had sex with her and she says okay. And she went .  

upstairs and I Was downstairs getting some water, T 

9 	sirnok the water and I put the glass dnwn and walked 

10 	hack up stairs and she was getting into the shower 

11 	and r told her / wanted to take a shoplift,' with her, 

12 	but I couldn't get my boot off because my leg was 

13 	swollen and she said okay. 

14 	 So she got In the shower, took a shower 

15 	and came out and I started drying her hack and she 

16 	says that -- well T kissed her and she said, "we 

17 	don't have enough time becanne 7 have to go tn work 

la 	in an hour," and I said, "Don't worry, I won't take 

19 	an hour," and She laid on the bed and I still had my 

20 	clothes on other than -- well, I had my clothes on 

21 	from my waist down. Everything up on top of me T 

22 	didn't have on and T laid down next to her and 

23 	kept on kissing her and she says, "You can't do it 

24 	

. 

with your pants an." So T took my pants off and 

25 	then she sayn, "Yon can't do It because your dick's 
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' 	I 
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• • 
1 	not hard," and I said, "Okay," -- no, 1 didn't say 

2 	okay. ' I told her that once / was inside of her, it 

3 	would work, It's way up and I kept on kissing her 

4 	and we had ,sex, and I couldn't get off. So J got 

5 	off or her and I went in.,the bathroom and'Washed my 

face and wet my hair and she was 'a) ready downsta.fra .  

7 	and when I went down there, she was On the phone and 

12 	my brace and I waved to her and she waved back. and I.: 

• 13 	left and she was still on the phone. 

.14 	 O. 	Now, you have.heard.tentimony hbak a key 

• 15 	was found? 	 • . 

• 16 	 A. 

17 	 Q. 	In your pnssessinn? 

A. ' 	Yes. 

19 	Q. 	no you know which key that is? 

20 	 A. 	Yes. 	it was a silver key that T. found nn 

21 	the floor and it had one hole in it. 

22 	 Q. 	Which floor did you find that? 

23 	 A. 	On the bottom floor next to the couch. 

24 	 Q. 	And you picked that up? 

25 	 A. 	Yes, 1 picked it up and put it in my ' 

11 4.. 
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 8 	I told her that / was going to jó and I would be . 	_ 

	

9 	back later andshe said -okay. She kissed me goodbye . 

	

10 	ana I walked out the door and I remembered I left my .  

	

11 	brace in there. So I waled back Inside and grabbed 
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1 	pocket and when I left, after T grabbed my brace, 

2 	after S left, then 1 got it and put it on my key 

. 3 	chain. 	I didn't know where It belonged tn. So T 

4 	just put it on the key chain and left. 

. 5 	 Q. 	But that was at about what time? 

6 	 A. 	I don't remember the time, bUt'I'm pretty 

, 7 	Ware it had to lie clone to lunchtime because when T 	• 

	

. 	. " 

	

- 8 	was walking out, I met Mike downstairs and me and 

	

• 9 	him walked across the parking lot where they park 	. • 

	

. 	.-.• 

	

10 	their cars. We walked and I went to my rlde and .  he 

- 

	

11 	went straight and T figured he:was guSng to lunch. 

	

12 	So . T figured it had to be lunchtime. 

13 	 Q. Now, you heard Jena Bebl testify about a 

14 	watch you gave her. Did you give her that watch? 

A. 	Yes, I did. 

16 	 q- 	Haw did you come in contact with that 

17 	watch? 

18 	 A. ' 	T bought it over there at -- they call it 

19 	Crack Alley: thin guy T bought it or, of over 

20 	there. 

21 	 Q. 	DO you know who you bought it from? 

22 	 A. 	No, I don't. 

23 	 Q. 	Can you dnacribe him? 

24 	 A. 	Tall, black, skinny and wired. Thmt's 

25 	really all. He always goes intn the Players Lounge 
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14 	that Mike came down and told her that the watch was 

15 	ntnlen, and T aaye, "Well, 'T didn't ataal It, T 

16 	bought It," and she said, 	:iltay," and then we 

17 	started talking about other thine. 

Q. 	Did at any time you were in the apartment 19 

22 	 Q. 

23 	okay? 

14 	 A. 	Yes. 

So aA far as you knew, everything was 

$1 -  

I 	and sells stuff all the time. He's always In there . 	. 	;•••• 

2 	soiling Brute. 	He tried to sell me a sidalane 	.......•., .. 

3. 	(phonetic) torch, but I didn't have enough money for 

	

4 	that.. '' 	 • 	 • 	. 	. 	. 

	

6 	 Q. 	no you remember 'talking with Jean Rehl 
_ 

	

6 	abnut the watch? ' 	 .. 
. 	. 

. 	 . 	..., 

	

.7 	 A. • 	Yea, T did.  

	

8 	 Q. 	Do ynu recall her telling you that she 

• 9 	thought It had been stolen? 

	

In 	 A. . : 	Yes, she did. 	. 	 . 
. 	 -. 

11 	 Q. . When did these conversations take place?. 

A. 	She told me that in December. T called 

13 	her up to wish her a Merry Christmas Find she told me 

12 

• 

19 	with Ma. Hawk, did she ever tell you that uhe did 

20 	not want to have sex with you? . 

21 	 A. 	Na, 	he didn't. 

25 	 q As far au you knew, she wns agreeing to 
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•1"; • 

I 	It? 

2 	 A. 	- Yes. 

3 . 	 ' MR. HILLMAN: T have no further 

4 	questions. 

THR COnaTT Crnss examination. 

- 	• 
MS. LIPPTS: Thank you, Judge. 

CROSS-EXAMINATION 

BY MS. .LIPPIS: 

• ' . 	 . 

. 	" 

	

9 	 Q. 	Basically, Mr.. :.4iniaga, what ynu are 

	

10 	saying to •u is you are.realjy . ponfIrming everything 

	

' 13- 	that everybody alreadY testified tb..* You are juat —  . 

	

. 12 	saying that thn sex that happened between you and 

13 	mrn. Rawk was with her consent; 1s that right? 

	

14 	 A., 	- . That's right. . 	 . 	. • 

	

15 	' 	Q. 	You wouldn't take sex without consent,': 

	

16 	would you? 

	

' 37 	 A. 	It -- 

	

18 	 MR. HILLMAN: Objection. This goes 

	

151 	beyond the scope nf direct. 

	

20 	 TM: COURT: Overruled. 

	

21 	 You may anewer. 

	

22 	 THE WITNESS: I don't understand. What 

	

23 	do you mean by take 1t7 	 • 

	

24 	 Q. 	(BY MS. LIPPIS) Well, I think you know 

	

25 	what X mean, sir. 
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I A. 	No. 

2 	 Q. 	You wouldn't have sex with a woman 

3 	without her consent, would you? 

4 	 A. ' • 

	

Sure, 1 would. 	 . 	 . -.- -' . 	 . 

	

. 	 . 	 . 	...-. 
. 

5 	 Q. ' You say you were In Penny Hawk's 
.... 

6 	apartment and you found a key on the floor: Jo that 	.. 

• 7 	Correct? 	 . 	•• 

- . 	a 	A. 	. That's correct. 	 .. 
. 	 . 	 .. 	-.. 	. 

6 	 Q. 	And you put the key in your pocket, Se ::..-...,.., 

	

10 	that correct? 	 . 	• . . 	. 
' . 	. 	 . 	 . 

	

11 	 A, 	• In my pocket. 	. .' • 

	

' 	
. 

	

. 12 	 Q. — And you left with a key that didn't even: 

	

. 13 	belong to. you; la that correct? 	 . . 	 . 
• 

	

_ 	 . 	 . 

	

14 	 A. 	That's correct. .. 	. 
• _ 	 - 

	

15 	 Q. 	I'm sure you have a good explanation for 

	

.36 	that. 	Why don't you tell us what- It Is? 

	

1? 	 A. 	T just picked up a key. 	I picked up tho.- 

	

36 	nther key, tnn. The other key, the gold one, 7 

	

19 	picked that one up. 1 found that too, and I put it 

	

20 	An my pocket. 

23 	 Q• All right. [set's assume you found the 

22 	gold one, sir, you found the silver one in, 

23 	evidently, a willing sexual partner's apartment? 

24 	 A. 	Oh-huh. 

25 	 Q . So if she was on such good terms with 

11 8 
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• 	• 
1 	you, why didn't you give her key back? You found It ' 

2 	in her apartment? 

3 	 A. 	I wasn't thinking about it. I just 

4 	grabbed it and put it in my pocket and left. 	 .- ... '.. 

5 	 Q. 	You say that you couldn't get off. That  

6 	means you couldn't ejaculate, right? 	 - 7 

7 	 A. 	That's right. 	 .- •. - 	.- 
.. 

8 	 Q. 	So the semen that was found on your 

9 	shorts and the semen that was found Jo Penny 

JO 	Moraga's vagina -- or Penny Hawk's vagina obviously. . 

11 	didn't come from you: is that correct? 

12 	 A. 	No, it didn't. 	• 	 • 

13 	 Q. 	When you met Mike outside, as you were . 

14 	leaving, you told him you just bad great sex with a'. 

15 	woman, you got off twice, your dick's still hard; 

16 	you were rubbing your thigh on the inside of your ... 

17 	leg. Do you remember that? 

18 	 A. 	No. 

19 	 Q. 	So Mike Harper lied? 

20 	 A. 	That's right. 

21 	 Q. 	So when I asked you, just a few moments 

22 	ago, when you stated that everybody told the truth 

23 	except for the fact that the sex with Penny was 

24 	consenaual, you were mistaken? 

25 	 A. 	No. 

• 139, 
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25 	 A. 	I'm aure sex As. 

320 . . 

Q. 	Mike Harper didn't tell the truth? 

A. 	No. 

Q. 	Mike Harper lied? 

A. 	All or them lied. 

Q. 	Oh, allot them lied? 

A. 	Yeah. 

	

7 	 Q. 	All right. 

	

8 	 A. 	See, you said something aboutthe watch. 

Q. 	I haven't gotten to the watch yet? 

	

' 10 	 A. 	Yes, you did. 

11 	 THE COURT; This is getting . 

12 - argumentative. State the.next queation. 

	

13 	 MS. LIFFIS: Thank yOU. JUdEte. 
. 	. 	, 

	

14 	. 	Q. 	So sex with Penny Moraga was consensual, 

	

' 15 	am I correct? 

• 

	

16 	 A. 	That's Hawk. 	. 

17 	 Q. Excuse me. Sex with Penny Hawk wnn 

• 

18 	consensual, Is that correct? 

19 	 A. 	She told me to take my pants 0E17 , that's 

20 	correct. 

21 	 Q. 	Sex was consensual in your opinion? 

22 	 A. 	Well, if you tell me to take my clothes 

23 	off. 

24 Yes or no? 
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2 

3 

• 
Q. 	Is that a yes? 

A. 	That's a yes. 

q. 	Could you explain to the jury how it As, ' 

if you are having consensual sex with somebody, that 
, 	• 

5 	you leave thelr'apartment half dressed? 

fi 	 A. 	r.have done it a lot oftimes. 	1" have 	;- 
. 	' 

left my own house half dressed after havinu sex'wfth 

' 

, 

8- 	Jean Fifth]. 	• 

9 	 Q. 	Leils . talk About, the conversation you 

10 	just related to us with Jean Behl. Isn't It true 

11 	that you called Jean Behl on March _3rd, 3989 or 

• 3R 	March .rd, • 19907 

. 13 	 A. 	. garch.3rd7 • 

21. 	 Q.• 	oh-huh; just a - couple wenke ago prior to• 

16 

	

	the time Abet the trial was'eupponed to start? 
' 

• 16 	 A... • I don't think so. 

17 	 Q. 	Called her at a her apartment? 

' 18 	 A. 	1 don't think so. 

19 	 Q. 	von could have called her, but you don't 

20 	remember? 

21 	 A. 	I don't remember. 

22 	 Q. 	Isn't it true that you cailed her, isn't • 

23 	that true? 

- 24 	 A. 	Oh, I call her all the time. 	 . 

25 	 Q. 	In a conversation you had with Jean Bahl 
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rather recently, you told her, did you not, that you 

2 	had this case beat until she turned the Watch in? ' , 

3 	A. 	IOW I say that? 

4 	 Q. 	no you remember telling her that? You 

6 	told her that, didn't you? 	 • 

6 	A. 	.0h 1  T don't know.. 

7 	- Q- 	You could have told her thnt7 

8 . 	A. . 	I could have. ',but I don't remember. A ,  

9 	got a Jot of things on 
 

10 	 MS. LIPPIS: I have nothing further, 

ii 	Judge. 

12 	 : 	THE COURT: 'Anything further? 

13 	 MR. .HILLMAN: 	Nothing else, your Honor.' 

14 	 THE COURT: You may step down. 	• • 

15 	 . Your next witness. - 

16 	 MR. HILLMAN: Your Honor, the defense 

1? 	rests. 

18 	 THE COURT: Will you have witnesses in 

19 	rebuttal? 

20 	 MS. I.TPPTE: 	Yes, ynur Honor. T will have 

21 	witnesses in rebuttal. However, we won't be 

22 	prepared this afternoon inasmuch an we went a )ittle 

23 	quicker than anticipated. 

24 	 THE COURT: We wI31 be in recens until 

23 	Thersday at 10:00. As Y Indicated when we picked 

122 
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2 	the jury on Monday, we will not be in sesnion on 

2 	Wednesday, We will resume Thursday at 10:0O, ladies 

3 	and genrlepen. 

4 	 'Once more, dn ant discuss the ease amOrt 

5 	yourselves or with anyone else. Do not read watoh,.' 

6 	or liatun to any neWn accoimt . should there be any . 

7 	and don.t.t form or express any OpInAnna . concernIng- 

. 
the trial. . 

10:00,.an Thursday. 

; 

(Off the record , at 2:33 p.m.) • , 	_ 	_• 

• . 

• 
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1 	 THURSDA7, MARCH 15, 1990, 10:25 A.M. 

	

2 	 THE COURT: This is the time fixed for 

	

3 	the settling of instructions, which will be given 

	

4 	prior to argument. 

	

5 	 Does the State object to any of tilt: 

	

6 	Instructions I indicated I will give? 

	

7 	 MS. LIPP'S: No, your Honor. 

	

8 	 THE COURT: Do you request the giving of 

	

9 	any additional Instructions? 

	

10 	 MS. LIPP'S: No, your Honor. 

	

II 	 THE COURT: Dues the defense object to 

	

12 	any of the Instructions? 

	

13 	 MR. HILLMAN: 	Not having seen 19, no. 

	

14 	 THE COURT: Do you request the giving of 

	

15 	any additional Instructions? 

	

16 	 MR. HILLMAN: 	No, sir. 

	

17 	 THE COURT: Now, No. 19 -- I'm sorry, 

	

18 	it's No. 18. 

	

19 	 MR. HILLMAN: 	18, yes, I'm sorry. 

	

20 	 THE COURT: No. 18, while we do not have 

	

"'I 	it yet, is being brought down by a representative of 

	

22 	the District Attorney's office and it will be to the 

	

23 	effect the fact that the defendant hao been 

	

24 	convicted of a felony is not evidence of his bad 	. 

	

25 	character and I forgot just how it does read, but 

PATSY E. SMITH, OFFICIAL COURT REPORTER 

390 



	

I 	it's just one of the circumstances you may consider, 

	

2 	/ believe. 

	

3 	 MS. LIPPIS; 	Yes. sir. 

	

4 	 THE COURT; In any event, we will Insert 

	

5 	that as Instruction 18. 

	

6 	 MR. HILLMAN: That will be fine. 

	

7 	 THE COURT: Do you request the ylvIng of 

	

8 	any additional Instructions? 

MR. HILLMAN: No sir. 

	

10 	 THE COURT: With respect to the alternate 

	

11 	jurors, will you stipulate that at the conclusion of 

	

12 	arguments and with the usual admonition, the Court 

	

13 	may excuse those alternates, Send them home after 

	

14 	obtaining their telephone numbers. 

	

15 	 If, during their deliberations, one of 

	

16 	the jurors has to be excused for some reason, that 

	

17 	we may call bac): the alternates in the order in 

	

18 	which they were seated and seat that alternate juror 

	

19 	for the juror that has to be excused and the jury 

	

20 	then told to start anew in their deliberation 

	

21 	without reswearing the jury? 

	

22 	 MS, LIPPIS: Yes, sir. 

	

23 	 MR. HILLMAN: Yes. 

	

24 	 (Off the record at 10:27 A.M. and hack on 

	

25 	 the record at 10:30 A.M.) 

4 
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1 	 THE COURT: Good morning, ladies and 

4 	gentlemen. 

3 	 Ms. Lipp's, you may call your first 

4 	witness in rebuttal. 

5 	 MS. LIPPIS: Thank you, your Honor. jean 

6 	Eehl. 

	

7 	 May I approach the bench, your Honor? 

THE COURT: Yes. 

	

9 	 You may be seated. You are still under 

	

10 	oath. 

ii 	 THE WITNESS: Thank you. 

	

12 	 JEAH RUTH BEIM, 

	

13 	having been previously duly sworn to tell the truth, 

	

14 	the whole truth and nothing but the truth, testified 

	

15 	and said as follows: 

	

16 	 DIRECT EXAMINATION 

	

17 	BY MS. LIPP'S: 

	

18 	. 	Q. 	Mrs. 89111, in the recent past and If you 

	

39 	recall the date, did you have an occasion to speak 

	

20 	telephonically with the defendant, Roy Moraua7 

	

23 	 A. 	Yes, I did. 

	

22 	 Q. 	Do you recall the last time you upoke 

• 

	

23 	With him, the date? 

	

24 	 A. 	Saturday MarCh 3rd. 

25 	 Q. 	March 3rd, would that have been 1990; Is 

5 

. PATSY 	SMITH, OFFICIAL COURT REPORT&R 

392 



• 

J 	 • 

: • 

	

1 	that correct? 

	

2 	 A. 	Yes. 

	

3 	 Q. 	Did you and Mr. Moraga discuss some of 

	

4 	the evidence In this case? 

	

5 	 A. 	He did. 

	

6 	 Q. 	Would you tell the ladles and gentlemen 

	

7 	of the jury and the Court what he said? 

	

8 	 A. 	Okay. The whole conversation? Do you 

	

9 	want the whole conversation? 

	

10 	 Q. 	Regarding specifically with regard to the 

	

11 	evidence. 

	

12 	 A. 	Okay. He said that he got, has some 

	

13 	papers with my name on It saying 1 was going to be 

	

14 	in court or something to that effect. 

	

15 	 Q. 	Now, when you say In court, do you mean 

	

16 	with regards -- 

	

17 	 A. 	Regards to this. 

	

113 	 Q. 	Regards to this case? 

	

19 	 A. 	Yes. That he had the case beat, if T 

	

20 	woulan't have turned in the merchandise, that I'm 

	

21 	the one that Is condemning him. 

	

22 	 . MS. LIPPTS: Thank you. / have nothing . 

	

23 	further. 

	

24 	 THE COURT: Cross examination. 

	

25 	 CHoSS-ExAMINATION 

6 
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9 

10 

1 

• 
BY MR. HILLMAN: 

2 	 Q. 	were those his exact words? 

3 	 A. 	As close as T can recall, yes, sir. 

4 	 Q. 	But you don't remember word for word what 

5 	he said? 

5 	 A. 	T don't have a photontaric mind, no, 

• 7 	nip. 

MR. FiTIMAN: 	No questions. 

THE COURT: Anything forther7 

MS. LTPATs: 	Nothing. 

THE COURT: You may step down. 

	

12 	 Your next wirnens. 

	

13 	 MS. LTPPTS: State rents, your Houor. 

	

14 	 THE COURT: Ladies and gentlemen, both 

	

15 	sides have rested their case An this trAal. At this 

	

16 	time, the Court 19 goAng to instruct you on the law 

	

* 17 	aR it applies in this cane. 	T will be reading rhene 

15 	inptructloos to yon. Keep in mind, AR T read he 

19 	Tont- ructions, you will be able to take the written 

2n 	Tnstructions Co the jury room where you can read and 

21 	consider them yourselves. 

22 	 Rach of the Instructions is numbered. 	I 

23 	don't road the number when I read the Instruction. 

24 	I %ay this because semetlmes the attorneys win 

25 	refer to the Tnstructions'hy number when they make 

7. 
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their final arguments. 

2 	 (At this time. the Court.read - the 

3 	 Instructions to the jury.) 

4 	 THE COURT: M. Lippis, you may mate the 

5 	opening argument. 

6 	 MS. LIPPIS: Thank you your Honor. 

7 	 Your Honor, if it,please the Court. Mr. 

8 	Hillman..Mr. Moraga, ladies and gentlemen of the 

9 	jury, the cold is still hanging on and getting 

10 	worse. So you will feel a little treat, I'm going 

11 	to try and make this as quickly as possible so you • 

12 	can begin your deliberations. 

13 	 I'd first like to thank you. We have 

14 	taken four days out of ,your life .now, but I know 	' 

15 	that probably each of you belong to other civic 

15 	functions that you do for churches. PTA and other 

• 17 	community service work. 'The job which you are about 

18 	to undertake I think now is probably the most 

19 	important civic duty you will ever perform. You are 

20 	going to be sitting An judgment of a fellow human 

21 	being and that's a very difficult thing to do. Once 

22 	we have reviewed the evidence, the State will be in 

23 	the position to ask you to return verdicts of guilty 

24. on all counts. 

25 	 In our experience and as the Judge will 

8 
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tell you, when we are all finished, you can speak to 

2 	Mr. Hiliman and myseif if you wish to. The number 

• 	 3 	of jury trials we have had has lent some experience 

4 	to un. We know jurors have questions, could you 

5 	have called another witness, why didn't you ask thie 

6 	question. Generally, we try to give you everything 

7 	we have. Sometimes we just plain forget to ask the 

question. It's hard to coordinate 18 to 20 

9 	witnesses and make sure that everybody Is here and 

10 	available and we have doctors and nurses and other 

11 	professionals, What I ask you to do is consider 

12 	what the State did present. There was certainly an 

13 	abundance of evidence with which you can consider. 

34 	 When we were selecting the jury, both Mr. 

IS 	Hillman and I exercised peremptory challenges. That 

is 	means people were excused without giving a reason. 

17 	We think we sometimes have some Insight Into 

18 	people's personalities. 	I'm not sure that's even 

19 	true at all, but we try. The essence of that we all 

10 	want a fair trial. We want impartial people who can- 

21 	wit and listen to the evidence and make a 

determination. Some witnesses are excused because 

23 	they had what we believed to be a persona] prejudice 

24 	and they wouldn't be able to hear the evidence 

25 	fairly. 

9 

PATSY E. SMITH, OFFICIAL COURT REPORTER 

396 



• 

::-.• 

• 
1 	 What I'd like to do now that we have this 

2 	fair and impartial jury, is let you know when the 

3 	witnesses were testifying, 'I'm sure that we all 
. 	..•' 	' 

4 	watched looking for some reactions, seeing how you 

5 	were receiving some of this'' , there were only two . 

6 	women on the panel, one female lawyer and - we . have 

7 	some support staff. I had to use some „language 
. 	. 

 that- 

8 	may have been offensive.* I noticed that when Linda—I': 

9 	Errichetto testified and she had' to use word's Such 

20 	as spermatazoa and the doctors with the words 

13 	ejaculate and vagina, those are just embarrassing .  : 

12 	tough subjects to talk about in front of people, but 

13 	we're all .adults and the. thing's we Nave to talk 

14 	about because that's what the, evidence Is all' about : 

15 	and when I use words that are probably slang, lt.may .  

• 16 	be a little offensive to describe certain parts 

17 	the anatomy of a man, T do not mean to intend to 

18 	offend anyone. 	It's just that's the evidence I have 

19 	to work with and those are the wards we have to 

20 	use, So with that and an apology in 'mind, I would 

21 	like to get on with the facts as quickly as 

22 	possible. 

23 	 First of all, the Judge read to you some . 

24 	Instructions. If you will remember, when the Judge , 

25 	was asking you questions, some people said they were 

, 	1.13- 	
• • 
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1 	former victims. One said, "Hy house wae bnry.larized 

	

2 	or my car." Another person said, "I was robbed," 

	

3 	and then we got Into a little bit, oh. It wasn't 

	

4 	real/y a robbery, it was a burglary. That's. what 

	

5 	the Instruction on elements have to do with. 

	

6 	Whenever a crime is charged, we have murder, sexual 

	

7 	assault or whatever, there are certain elements and 

the State has to give you proof beyond a reasonable 

	

9 	doubt for all the elements for each crime charged. 

	

.10 	 Burglary has essentially two elements. 

	

11 	The Judge gave that to you, well, whatever 

	

12 	Instruction It was. One, that there was an entry, 

	

33 	an unlawful entry and two, that at the time of the 

	

14 	entry itself, the time you walk through the door, 

	

15 	you have a specific intent either to commit larceny 

	

IS 	which Jo stealing, or to commit acme other felony. 

	

17 	The evidence In the case we will certainly go 

	

16 	through, you have heard a lot of it already, but you 

	

19 	must consider each crime separately. There are two 

	

20 	counts of burglary, one with the intent to commit 

	

21 	larceny, one with the Intent to commit sexual 

	

22 	assault, and then two counts of sexual ansault. We 

	

23 	will talk about each of those Individually. 

	

24 	 Another Instruction I want to refer you 

	

25 	to is the Instruction that defines intent and 

11 
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1 	motive. 	/tie Instruction No. 4. rhey mean two 

	

2 	different things. It says, "Do not uonfuse intent 

	

3 	with motive. Motive 18 what prompts a person to 

	

4 	act. Intent refers to the state of mind with which 	. 

	

A 	an act is done," and we're talking about apecifIc 

	

6 	intent In relation to the burglary counts. 
. 	. 

7 -  For instance, if a person, any person, .  

	

8 	vay a homeless person, went'into somebody' hoese 

9 .  becanse it was cold and they needed a place to 

	

20 	sleep, well, we certainly have . uniawful entry and it 

	

11 	doesn't matter whether it's day or night, but if 

	

22 	they didn't have the Intent to steal when they 

	

13 	entered, bit with the intent to try to keep warm; 

	

14 	that's not burglary. You have to have the specific' 

16 	intent upon entry. 

16 	 Now, once inside there, they see 

27 	something they like and they take it, then we have a . 

16 	theft. Does It make burgJary now because there's a 

29 	theft? Ho. The minute the entry was made, what was 

aD 	the intent? Now, obviously we can't take a person's 

21 	mind out of their head and Jet you diasect it to 

22 	find out what the intent was when the person 

23 	entered. You have to decide what the intent was 

24 	from the circumstances, from the factst, from the 

25 	evidence, and whet waft done once the entry was 

12 
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made. The _law tells you that a breaking or forced 

entry Is not an element of the crime of burglary and 

	

3 	we don't have forced entry. That is not an 

	

4 	element. Sometimes you will find burgiaries where 

	

6 	doors are pried or windows broken, those kinds of 

	

6 	things that will still make it a burglary and you 

	

7 	can prove the Intent they had In their minds once 

	

9 	they entered, but it is not necessary to prove that 

	

9 	the entry was forced. 

	

10 	 If a person commits a burglary by 

	

11 	entering with the intent to commit a crime when they 

	

12 	arn in either stealing or another felony and they 

	

33 	don't steel or they don't commit another felony, do 

	

14 	we still have a burglary? The answer is yes because 

	

15 	it's the Intent not what follows or what they do, 

	

16 	but what they intended to do when they got in, but - 

	

17 	what happens It upon entry they either steal or they 

	

IS 	commit a felony, they can be prosecuted for those 

	

le 	crImeS as well. That's why the defendant is charged • 

	

.20 	with burglary with intent to commit sexual assault 

	

21 	because upon the entry, we believe the State has 

	

22 	evidence and has shown that he intended to commit 

	

23 	sexual assault and then he is then charged with the 

crime he committed therein. 

	

25 	 The nistructions on sexual assault are 

13 
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very straightforward. They tell you that any person 

2 	who subjects another person to sexual penetration 

3 	against the victim's will is.gnilty of sexual 

4 	assault. Sexual penetration means any Intrusion 

5 	however slight Of any part of a person's body or an'm 

6 	object manipulated or inserted by a person into. the 
• . 

7 	genital openings of the body 'of another. 

B ' The reason why we talk about any objects • 

• because there are different ways that sexual assault 

	

10 	can be committed. we're all.adolts and I don't have 

	

11 	to go into those kinds of examples'. We have,. if you 

	

12 	want to call rape basic, we have penal penetration . 

	

13 	Into the vaginal cavity of a woman in this case . 

	

.14 	against her will. 

	

15 	 Instruction No. 12 tells you physical 

	

16 . 	force -is not a necessary ingre4ient in the 	 • 

	

17 	commission of a crime of sexual assault. The 

	

10 	crucial question As not whether the victim was 

	

19 	penetrated by physical force, but whether the act of 

	

20 	that penetration was committed without her consent. 

	

21 	Those -- that should be read in conjunction with 

	

22 	Instruction No. 13, the victim of a sexual assault 

	

23 	is not required to do more than her age, nrrength 

	

24 	surrounding facts and intending circumstances make 

	

25 	it reasonable for her to do to manifest her 

14 
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1 	opposition. 

	

2 	 And. finally, instruction No. 14, there 

	

3 	is no requirement that the testimony of a victim of 

	

4 	sexual assault be corroborated and her teotImony 

	

5 	standing alone, If believed beyond a reasonable 

	

6 	doubt, is nufficient to sustain a verdict of 

	

7 	guilty. 

	

6 	 Now, those three Tnstructione T think we 

	

9 	ought to talk about a little bit, physical force is 

	

10 	not a necessary ingredient, you have to lake into 

consideration the age, strength, the circumstances 

	

12 	surrounding the facts, and the fact that no 

	

13 	corroboration Is necessary, why do you think all of 

	

14 	that Js 7 Weil, perhaps you would agree with me that 

	

15 	when a rape is committed, there are generally no 

	

16 	witneesea. Generally It's two people, the victim 

	

17 	and the person who is the perpetrator, the 

	

16 	offender. Occasionally, you will have cases 

	

19 	Involving gang rapes in an area that may be open 

	

20 	where other witnesses may see snmething and be able, 

	

21 	to shed ome light on At, but generally you are 

	

22 	going to have two people, the victim who Is 

	

23 	testifying, saying this person raped me, and a 

	

24 	defendant, like Mr. Moraga, saying it was consensual 

	

25 	and from those two people, you need to make a 
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determination on who iF telling the truth. 

	

2 	 in this case, we didn't brtng to you . a , 

	

3 	victim who was beaten, who had obvious physical 

	

4 	bruises on her body. If you had seen photographs of . 

	

5 	a person who was brutally beaten and raped, perhaps- 

	

6 	you would say to yourself, "Oh, my goodness this haa .  

	

7 	to be true," but what about If you have a woman like 

	

8 	Penny Hawk, Ms. Hawk, who Is, I believe she said 48 

	

9 	yoars old, frightened, pushed down the stairs, he 

	

10 	had his hands around her arm, he wouldn't leave her 

	

11 	alone, followed her everywhere and she was raped. 

	

12 	 Women, and ladies T ask you to share your 

	

13 	common experlences ;Mb the gentlemen on the panel, . 

	

14 	I would submit to you will react differently in 

	

15 	different circumstancen. Some women will fight to 

	

18 	the death, claw, beat me, 	take any pain you 

	

17 	want to inflict, hut don't rape me. 	nther women 

	

18 	will fight to the extent they can run snd scream for 

	

19 	help, hope to God that somebody will hear, and when 

	

20 	they don't, they will try to resist to the extent 

	

21 	they Gan, but don't hurt me. 

	

22 	 Perhaps, that was what went through Penny - 

	

23 	Hawk's mind. she tried to run and scream for help . . 

	

24 	Obviously someone heard her, but couldn't determine 

	

25 	where it wan coming from. Then she tried to ger 

1 6 
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1 	down the stairs. She was pushed down the stairs and 

2 	then brought back up, and that's where It all 

3 	began. 

4 	 Some women, when they were able to get to 

the phone would have dialed 911, please send the 

6 	police. The first thing that went through Penny's 

7 	mind was probably the first number that popped In 

her head was my daughter and she didn't have to 

9 	explain anything. Thi.4 is where I an at. ThAs As 

10 	my name. This is what happened. 	"Jodi, I'm being 

	

11 	raped. Call the police." Boom, and Jodi called the 

	

12 	police. This is certainly not a cam& where we can 

	

13 	say where is a cop when you need one. I think It's 

	

34 	apparent from tho evidence thnt the police were in 

	

15 	that area and converged almost immediately and we 

	

16 	probably had so many that even at this point, we 

	

, 17 	don't know exactly who did what at every minute of 

	

18 	the time. 	That's a little bit unusual: 

	

10 	 Generally what you will have Is a sexual 

	

20 	assault unit, the one John Fox assigned to 

	

21 	responding Immediately. The pollee did a good job. 

	

22 	They did some investigation right away, and an it 

	

23 	turns out and we'll talk about this, you don't have 

	

24 	a case where you have to rely solely on the 

	

25 	testimony of the victim. This case has an abundance 

17 
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1 	of corroborating evidence and we'll talk about all : 

	

2 	of It, we will make a chart of It and you can take a 

	

3 	look at It. 

	

4 	 When the defendant walked in thin 

	

6 	courtroom to stand trial for this charges,-  he had a 

	

6 	cloak, rcall it A cloak of Innocence. He was 

	

7 	innocent until you determine that he's guilty. 

submit to you that that cloak of Innocence is now 

	

9 	gone. The State has proven beyond a reasonable 

	

10 	doubt that he acted viciously, that in his arrogance 

	

11 	he raped a woman, and that that Is against the law, 

	

12 	and by your verdict, you will let him know that that 

	

.23 	Is unacc&ptable, unaeceptable behAvior. 

	

14 	 You alco have come circumstantial 

	

15 	evidence to deal with in this case and when we watch ' 

	

16 	T.V. and we see courtrooms, we hear people say but 

	

17 	it's circumstantial evidence, and how can you prove. 

	

28 	a case on circumstantial evidence? Well, absent 

	

15 	eyewitness testimony that I saw this person rob the 

	

20 	bank, absent that kind of testimony, baalcally P Ant 

	

21 	of the testimony you will ever hear from a case is 
. 	. 

	

22 	always circumsV.antiai. You have a chain of facts 

	

23 	and you have to follow them and following that 

	

24 	change of facts will lead you somewhere and lead you --. 

	

25 	to A cOnCAusion. 
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Whet circummtential evidence do ynn have 

	

2 	in this case? First, you have got the direct 

	

3 	evidence. Penny telling you there he is in my 

	

4 	apartment. The door was locked; I didn't OVR him 

	

5 	permission to come in and she certainiy didn't give 

him permission to have sex with her. The 

	

7 	circumstantial evidence is the watch, the house key. 

the scientific evidence, her scream is 

	

9 	circumstantial evidence end if you follow all of 

	

10 	those . 	n of events, they are goihg to lead you to 

	

11 	one conclusion and that is the defendant is guilty. 

	

12 	 Al] the witnesses who testified, and I 

	

13 	think that there were 17 of them by the time that we 

	

14 	were through, have to be judged by you in terms of 

	

15 	their credibility. Vou look at their menner upon 

	

16, 	the stand, their relationship to any of the partieN .  

	

17 	if any, fears, motives, interests, feelings, 

	

• 18 	opportunity to observe the matter to which they 

	

29 	testify, the reasohableness of their statements, And 

	

20 	the strength or weaknesses of their recollection. 

	

21 	I keyed in, just as I wee reading this, the 

	

22 	reasonablenees of his etatements. we're going to 

	

23 	talk about Mr. Morega's testimony nnd I ask you to 

	

24 	judge the reasonableness of his statements, how he 

	

25 	got the key, how he got the watch, what happened 

PATSY K. SMITH, OFFICIAL COURT REPORTER 

406 



• • 
	

1 	when he was in the apartment, what happened an he 

	

2 	was leaving. 	Instruction No. 19, or excuse me, 18 

	

3 	advise you that the defendant has a prior felony 

	

4 	conviction -- 

	

5 	 THE 000RT: That's the fire alarm, ladles 

• and gentlemen. 	It's usually a false alarm, but I 

	

7 	think it's best to play it safe and to leave the 

• courtroom, ladles and gentlemen. Don't discuss the 

	

9 	case among yourselves, don't form or express any 

	

10 	opinions. 

	

11 	 We will leave the courtroom until they 

	

12 	announce At is a false alarm. 

	

13 	 (Off the record at 11:05 A.M. and back on 

	

14 	 the record at 1113 A.M.) 

	

15 	 THE COURT: It was a false alarm 

	

16 	obviously. 

	

17 	 You may resume, Ms. Lippis. 

	

18 	 MS. LIPPIS: Thank you, Judge. 

	

19 	 where did we leave off? We were talking 

	

20 	about the prior felony conviction of the defendant. 

	

71 	Instruction No. in tella you that you have heard 

	

22 	that he has a prior felony conviction. The 

	

23 	Instruction also tells you that the fact that this 

	

24 	crime or the fact of the crime being admissibie is 

	

15 	not for the purpose of proving the character of the 

t . 
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defendant or that he acted in conformity therewith 

on that occasion. However, it is admissible and may 

3 	be considered for purposes of determining the 

A 	credibility of the defendant as a witness. 

5 	 So take that Into consideration along 

6 	with his statement that, yen, he would have sex with 

7 	a woman against her will. Evidently not Penny Hawk, 

8 	but somebody else. 

9 	 The ekpert witnesses who have testified, 

10 	Dr. Reisch, Nurse Yeuna, Nurse Precelitt, Linda 

11 	Rrriehetto and Richard Hague. their testimony was 

12 	really rather straightforward. we'll talk just 

13 	minimally about some of it because it really 

14 	contradicts much of what the defendant told you and 

15 	I think we will gel It mostly listed right here on 

16 	the chart. 

17 	 Finally, and I save this one always for 

18 	last, flo. 19, you came in here and we pried somewhat 

19 	into your personal lives certainly not 

20 	intentionally. For that purpose, we asked you about 

22 	biases and prejudices, we asked you to please leave 

22 	those out in the courtroom, but what we didn't ask 

23 	you to leave out there your common sense. 

24 	Collectively you bring together into this jury panel . 

25 	a wealth of living years of life experi.ences, hring 

2 
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1 	with you your good common sense and judgment bring 

	

2 	with you; we don't want that left nut of the 

	

3 	courtroom. 

	

4 	 All right. My topic here says 

	

5 	defendant's story just doesn't make sense. Number 

	

6 	one, credibility. We talked about the credibility 

	

7 	instruction, we talked about the reasonableness of 

1- hp defendant's statements. 	He seemed to hint if he 

	

9 	almost didn't say that when they met that first 

	

10 	night. approxlmatleY two, three weeks before the 

	

11 	rape, they had sex. The victim denies that. 	If it 

	

12 	were true and she had admltted it, It 1...t.m3dn't have 

	

13 	mattered. You don't break into somebody's house and 

	

14 	rape them whether you had sex or not, She didn't 

	

15 	have any motive to Iie In either event. What the 

	

16 	defendant says makes no sense. 

	

17 	 ge says he was at the apartment complex 

	

18 	on December 5th to rent an apartment. Well, Michael 

	

19 	Harper testified that he had been 816'd from the 

	

20 	apartment complex and that's what caught his 

	

21 	attention the fact that he was on the premises. 

	

22 	Mike Harper didn't know anything about a rApR, he 

	

25 	didn't hear a woman scream. He went to the 

	

24 	apartment manager or wherever you go to report 

	

25 	somebody being on the premises. 

22 

PATSV R. SMITH, OFFICXAL COURT REPORTER 

409 



• 	• 
	

1 	 Later, when the defendant was leaving, 

	

2 	partially unclothed and here are those words again, 

	

3 	/ will write them on the chart. The defendant saya 

he walks into the victim's apartment with the door 

	

5 	unlocked and he Jrnmedlate)y goes upstairs. well, 

	

5 	how did he know she was upstairs? He never said he 

	

7 	had been An the apartment before. Certainly MR. 

	

A 	Hawk said he had never been, but up he goes and she 

	

9 	is screaming and he thinks that's funny. So he 

	

10 	starts screaming too. Does that make any sense? it 

	

11 	does not make sense. re he was there for a romantic 

	

12 	liaison with a woman, why would she scream for 

	

13 	help? Why would Michael Gomen say he heard screams 

	

14 	for help, somebody please help me? 

	

15 	 He says they attempted consensual sex and 

	

16 	these words aren't so had, but he couldn't get off. 

	

17 	He says the victim aays, "Your dick's not hard, you 

	

la 	can't do it. Your dick's not hard." What is 

	

19 	interesting about that is that word because that's . 

	

20 	not Penny Hawk's word. That's the defendant's word 

	

21 	because when he walked out of the apartment complex, - 

	

22 	what did he say to Michael Harper? -"T came twice," 

	

23 	and I'm going to use the word penis. "My penis was 

	

24 	too hard," that's not Penny's word, that's his. 

	

25 	 He left the apartment not dressed, 

23 . 
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1 	combing his hair, shirt off, whatever he was 

wearing, confirmed by Michael Harper and the police 

	

3 	who saw him and follnwed him because he looked 

	

4 	suspicious. The defendant says he does it all the 

	

6 	time. My question Is if you are there for a 

	

6 	romantic liaison with A woman, why is he leaving in 

	

7 	such a hurry, why is she on the phone according to 

him and he's just left? No, ladies and gentlemen, 

	

9 	nothing he says has made any sense at all and the 

Jury instruction on credibility tells you that if a 

	

Ai 	witness han lied about any material fact, You may 

	

12 	disregard their entire testimony. The evidence In 

	

13 	certainly clear that the defendant has lied. 

	

14 	 Remember I told you about corroborating 

	

15 	evidence, we are going to do it right here. The 

	

16 	State need not corroborate Penny Hawk's testimony In 

	

17 	any respect. Tr juRr so happens that even without 

	

18 	her assistance, the corroborating evidence in 

	

19 	there. First one the watch. Jodi is home late Jo 

	

20 	the evening on the 4th, mom uraveyard worker, her 

	

21 	days and nights are the opposite. She goes out for 

	

22 	awhile. :Ind,' expects her back, doesn't lock the 

	

23 	door. Mom gets home in time to give ,Indi a ride to 

	

24 	work and Jodi can't find her watch and aim, some 

	

25 	money As missing. They are late. She gets her to 

. 24 
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1 	work. 

	

2 	 5:30 in the morning or before 53O 1  when 

	

3 	Jean Sehl has to be at work, that watch that WaS 

there when Jodi went to bed is gone in the 

• defendant's possession and he's giving it to Jean 

• Bell). The defendant's story JR he hnnght it in a 

	

7 	crack alley. I don't think we have to ask the 

• defendant what crack man. We're ali odulto. 	TI- 

	

9 	hits the newspaper every single day. Crack iR 

	

10 	cocaine. It's where he said he bought it in a crack 

	

11 	alley. 

	

32 	 Corroboration number two, the key rn the 

	

13 	apnrVment. Jodi didn't know her key was missing 

	

14 	until mom wan in the honpital, she's trying to lock 

	

15 	up to get out and she has no key. The defendant is 

	

15 	in custody. Sbn telln John Fox, "My key JR now gone 

	

17 	ton." Detective Fox responds back to the jail. 	Now 

	

18 	not only the defendant has the watch, of course, we 

	

19 	don't knew that he has the watch at this point, hut 

	

20 	for purpoees of trial, you can :reit every time, )t 

	

21 	points directly to Lefendent Moroga. John Fox 

	

22 	checks, he has an outline of the key, key matches: 

	

23 	he sig_ned out for the key, takes it to Jodi. They - 

	

24 	try it to the door, he trios it in the door, it 

	

25 	fits. 

25 
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0efendantle explanation. I want you to 

2 	consider the reasonableness of this explanation, 

3 	found on floor. -  Well, I s-upposq a reasonable 

• 

I 

4 	question would be if you are Involved romantically 

• • 5 	with a woman either for just a short encounter, 

6 	obviously you are getting along, obviously you want .. 

7 	this sexual thing to happen.: You find n key . on 

	

8 	floor and. you pick it up and put it in your pocket 

	

9 	and out the door you go. Is that reasonable? Ho. 

10' 	 Corroborating evidence number three, 

	

11 	scream for help. Certainly no reasonto scream for 

12 	help out the bathroom window or the upstairs floor ,  

13 • unless you need some heip.. I suppose romantic 

14 	partners can be playfnl An their sex and joke 

15 	aronnel, "If you don't leave me alone, I'm gnin9 tn 

16 	scream,", hut that's not what this was. This  

37 	him, he said on his way upntairs,1 and she Is 

18 	screaming. That 'S not the way It happened. She saw 

19 	him In her bedroom donrway.and she tried to get to , 

20 	the window to scream for help and that's what Mr. 

22 	Gomez heard. Mr. Gomez didn't hear a male voice. 

22 	He said he heard a female voice screaming for help, 

23 	"Help, somebody help me," and he tried to find net 

24 	where it was, the direction it was coming from. He 

25 	couldn't. 
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1 	 The detnndant's explanation, he thought 

2 	It was funny. 

	

3 	 There 1n some more corroborating evidence 

	

4 	and it actually came from the defendant himself. 

	

5 	That /Ittie triang]e means defendant, defendant's 

6 	statements. Coming out of Penny Hawk's apartment, 

	

7 	he runs into Michael Harper. Now, judge Michael 

	

8 	Harper like would you anybody else who If a 

	

9 	defendant had been 86'd and knew him as Scinny, 

	

20 	didn't know him beyond that, they weren't friend, 

	

11 	Michael wnrked there. He had no motive to makn it 

	

17 	np or lied. 	Tt's just what he heard. 	Ke didn't 

	

13 	know a rape occurred and the defendant asked him 

	

14 	and, yeah, what did the defendant say? "Sex from a 

	

35 	woman, At waan't the hest piece, hut my diok is 

16 still hard, and I came twice." That's important. 

	

17 	That's a quote of -- I'm not going to write all 

	

18 	that, but I'm going to use the ward twice and you 

	

19 	will know what I'm referring to. Michael Harper 

	

20 	didn't know a rape occurred. Penny Hawk hadn't 

	

21 	talked tn Michael. 	Penny is at the hospital. 

	

22 	Police are getting all this information. 	Penny 

	

23 	telJs thn police he did it to her twice, twNce. 	The 

	

24 	defendant admitted twice to Michael Harper as he's 

	

25 	leaving. 	on the stand, the defendant says I didn't' 
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1 	get off. 	T don't know how to write that, get off. 

2 	 Talks to Jean Firth], formAr girlfriend, 

• couple weeks ago. "T had this case beat until ynu 

4 	turned In the merchandise." She didn't remember hin 

• exact wnrds. That shows this defendant's 

6 	arrogance. Yea, he will have Sex with a woman 

7 	without her consent. Nvidently not Penny Hawk and 

8 	he heJleveit he had this case beat until she turned 

• in the watch. well, that's certainly something that 

10 	you as jurors could discuss. 

11 	 Take the watch off, the key, the SCreAM 

12 	for help, his ntatements, his testimony, did he have 

13 	this case heat without the watch? It's not 

. 14 	important bechune we have thR watch, butt that shows 

18 	his arrogance. Case beat. Would you have aex with 

36 	a woman against her will, without her consent. ? 

1? 	Yes. 

28 	 6eaving the defendanris statement for a 

19 	moment, we have some scientific evidence. The 

20 	aPfPndant certainly put himself in the apartment by 

21 	his own testimony, but before he testified, we bac' 

22 	him placed there!. Michael Harper placed him there, 

23 	but the fingerprints confirmed that, but he 

24 	confirmed all that. 

25 	 So we know our evidence Is correct, but 
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we have some scientific evidence. We have vagina] 

ponling of a clear or white clear liquid insid the 

Vaginal cavity. We have nperm Rlides, the vaginal 

4 	slides, we have sperm on defendant's -- T don't have 

A word for underwear, so I'm going to put shorts -- 

6 	on the defendant's shorts. 1118 explanatien, he 

didn't get off. 	Again, didn't get off. 

6 	 Sixth and laRt, motive and motive, you 

9 	naw what Atte like fur thR victim of a rape to uet 

10 	up on the stand and testiry to thn most intimate 

fl 	things that can happen between connenting adulta. 

12 	Sept 38 legal. Sex can be fun. 	It can be 

33 	compasolonate, it can be all the things that you 

14 	have experienced In life. You can make babies with 

	

15 	nex. $ex that way 30 not violent. 	it has often 

	

'16 	been said that rape Is a crime of vioience. Tt is 

	

i7 	definitely nnt a crime or pa l4sinn. 

	

18 	 What motive does this Waltall have to came 
; 

	

19 	in and lie? Yon probably reed in the 	per n lot, a 

	

20 	lot of women don't even report being raped, hut she 

	

'21 	did, Why would she lie? What's her motive? She 

	

: :22 	met the man once, You certainly can question her 

	

,23. 	judgment, although Rho went to a neighborhood bar 

• 

- 24 : where she goés she met the defendant in the parking 

25' lot: 'Yeah, they talked and had onme drinka. They 
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1 	went to Rascais and that's where he said to her, "/ 

2 	want you to be my mama," and that's when she decidad 

3 	this probably isn't the best decision I made in my 

4 	life and that was thP end of that. There wa nn sex 	1 

5 	between these two and even if there were, it doesn't 

matter. when somebody breaks into your house and 	, 

7 	rapes you. She hns no reason to lie. 

The trauma associated with getting up on ' 

9 	that stand and trying to - say words to you that come 

10 	easy for me since these are the cases that t do, but 

11 	for her . in front of all these men and only two 

12 	ladies, "He raped me,",She danced all around putting 

13 	his penis into her vagina against her will. Those 

ld 	words are hard to fiay. 	. 

15 	 And then l said to her what happened to . 

15 	you at the hospital when you went? It's totally one 

17 	thing to be raped, but now we go to the hospital and 

111 	here comes another intrusion against your Will 

19 	maybe, but not in a legal sense, but you have to go 

20 	through it again. And the whole wheels of the 

21 	judicial system, what motive? She didn't know him,' 

22 	she had nothing to gain, we're not talking about 

23 	laughs here or married or divorced people fighting 

24 	over children, one yells rope or you did this to the 

25 	kids, or whatever, we are not talking about that. 

• 	• 
I .  

, 	 . 

;1..4 
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1 	 We are talking about a man who in 

2 	incredible, incredible arrogance taking what should 

	

3 	bP and what As a legal act and turning It into a 

	

4 	crime of violence. Not only did he rape her once, 

	

5 	he raped her twice. Sometimes you can argue and 

	

6 	maybe even rightfully so that if a woman As raped 

	

7 	twice, maybe it's just one act, but what if there in 

sufficient time intervening for a person of normal 

	

9 	senses to pause and reflect upon their actions, 

	

10 	whoa, whoa, I better hot. 	He had time, he wan in 

	

11 	control, he didn't let her go, he bragued to the 

	

12 	gardner what he had ju5rt done. He's guilty oá two. 

	

13 	 After thP evidence came in and you know 

	

14 	what your case is about and you put At together and 

	

15 	you hear it, t started looking at the burglary 

	

16 	charges specifically Count T. Burglary with intent 

	

17 	to commit larceny. Well, we know he took the watch 

	

18 	and we know he probably took some money 

	

19 	circnmetantlally, but was that bin intent at the 

	

20 	time he entered? I don't know that the evidence 

	

21 	shows that and that's being quite candid with you. 

	

22 	Our whole theory has been that he probably was 

	

23 	looking for Penny when he entered and, in a)) 

	

24 	likelihood, he got the house key at the same time . 

	

25 	and then he came hack several hours later. Unless 
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1 	you, in your own mind. determine that heIR guilty 

	

2 	beyond a reasonable doubt with that element entry 

• with the intent to commit larceny, then acquit him 

	

4 	on Count I. I'm going to leave it up to you whether .  

	

5 	the evidence in there. 

We know what he did when we went in. He 

	

7 	certainly stole the watch. Was that his Intent of 

• when he entered In light of whet he did 

• subsequently? 7 don't know. That one is left up tn 

	

JO 	you, but ladies and gentlemen, beyond a doubt, he's 

	

11 	the only one in this trial who had any motive 

	

22 	whareoever to lie. He'e on trial for now. very 

	

13 	serious charges. He violated the dignity of a woman 

	

14 	and it can happen Phe other way, the dignity if a 

	

15 	man can also be violated. He lied to you from the 

	

26 	stand. The evidence does not support one word that 

	

J7 	he said and the State asks you, at n minimum, to 

	

18 	COnviCt him of the second count of burglary and two 

	

29 	counts of sexual assault. T will leave tO your 

	

20 	determination and your good judgment that e?ement of 

	

21 	spi.cific intent As regnrding Count TT. 

	

22 	 Thank youl. 

	

23 	 THE COURT: Mr. Hillman, dn you want the 

	

24 	bailiff to remove that? 

	

25 	 MR. HrLr,MAN 	I will Just turn It. 	Ms. 
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1 	Lippts may use At again. 

	

2 	 May it please the Court. 

	

3 	 THE COURT: Mr. Hillman. 

	

4 	 MR. HIGGMAN: Ms. Lippis, ladies and 

	

5 	gentlemen of the inry, now Mr. Moraga is lucky that ' 

	

6 	he lives in thn United States nf America where he 

	

7 	han 12 open minded people tn determine his fate. 

	

a 	There arft. many countries An the world where a man ar %. 

	

9 	a woman is guilty until they can prove themselves 

	

ta 	innocent and I' think all of us are lucky that we 

	

11 	don't live in a cnuntry of that type. 

	

12 	 As A matter of fact, Mr. Morags didn't 

	

13 	need to testify, we didn't need to 00 anything in . 

	

14 	this case because it's upon the State to prove their',.. 

	

15 	case and they have to prove it not beyond a shadow 

	

16 	of doubt, but as the Instruction says, beyond a 

	

17 	reasonable doubt and we w11) talk a :little bit more 

	

1R 	about that, but like Ma. Lippis, I thank you ton for 

	

19 	ynnt. riMR And your Attent%on. Your job isn't An 

	

20 	easy one. 	TI-'s not always an Interesting one, but 

	

21 	it in an essential one because without you, tbe 

	

22 	system just wouid not work, it wouldn't work. 

	

23 	 Something else I would like to tAlk abnut . 

	

24 	is also that Ms. Lippts and I would have made 

	

25 	statements about and will make ntatements about the 
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I 	evidence, about what we heard and if anything we say. 

2 	doesn't jive with your recollection, it's not 

because either on of UR are trying to misrepresent' 

' 4 ' anything. 	It's simply tIRCRIlee 'WI hear things in one 

5 	way, perhaps you heard it in a different way, but 

6 	neither one of us, I have known Ms. Lippis.for a 	• 

7 	long time, would intentionally try to mislead you 

8 	about anything. 	 • 

9 	 These are very serious charges. They are • 

10 	charges that are sensitive to people, sensitive to 

' 11 	you sensitive to the people that are involved. 

12 	These just have a way of reaching into your gut and :.. 

23 	just grabbing you. It's aomething that Cannor be 

14 	taken lightly by either side. 

lb. 	 Thetis charges are here for you Co decide 

16 	what actually happened. We have two different 

17 	stories and basically the real issue here is 

18 	consent, did consent occur or didn't it, and that's 

19 	going to be your decision to decide. The State 

20 	called a great number of witnesses in this case and 

• 21 	there is quite a bit of testimony regarding 

22 	different things. 

23 	 First, l'd like to respond a little bit . 

24 	to some of the thing that Ms. Lippis bronght up, 

25 	some of the questions that she brought up. First of - 
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1 	all, she stated that Mr. Moraga lt4ft in a hurry and 

2 she asked why would he leaue in snoh a hurry if thift 

	

3 	was a romantically liaison, AR Mr. MOraga StRtPd. 

	

4 	Hell, he )eft in A hurry because Penhy toid him that 

	

5 	she had to go to work, that thern wasn't much time. 

	

fi 	 She asked about the Rey, he pinked the 

	

7 	key up riff the floor. Why would he pick the key 

	

8 	up? My response ro that is if he's lying, why 

	

9 	didn't he make up a better story? It would have 

	

10 	been very easy for him in sAy, well, the guy that 

	

11 	bought the watch, the guy gave me the key or Rome 

	

12 	other ridiculous thing, but he didn't dm that. 	If 

	

13 	he is lying, why wouldn't he make up a better story 

	

14 	than T RNW it on the ground and picked it lip. 	it's 

not a benefit of the defendant to say T was in a 

	

IS 	woman's house, T REIW the 3,Tey no the finor and I 

	

17 	picked it up. 

	

30 	 Finally, no matter what you think of Mr. 

	

19 	Moraga, no matter what he looks like nr what you 

	

20 	think about him, he's not on tria7 for hie looks aoa 

	

21 	he's not an trAml for his arrogance either. He's on 

	

22 	trial for what he's been charged with. 

	

23 	 Maw, the Statels burden Is to *show beyond 

	

24 	a reasonable doubt that what happened is indeed what 

	

25 	he's been charged with. There As an Instruction 
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411 	 1110 

that Rxplains what reannnable doubt In and I'd like 

	

2 	to tell you a story T have heard that better 

	

3 	illustrates reasonable doubt. 

	

4 	 Let's suppose that we had a cardboard hex 

	

5 	that's about the siZe tie this desk right here and we 

	

6 	open up the top of the box, Into the box we put a 

	

7 	cat, into the box we put a mouse. Close the box, 

	

A 	come back in two hours, open it hack up. Therets 

the cat, but thn mouse in gone. What happenn to the 

	

10 	moose? That's reasonable to decide that the cat ate 

	

11 	the moose. 	Tt's junt gone. 

	

12 	 Okay same scenario, open up the top of 

	

13 	the box, put a cat in ir, put a MoUSP. in it, clnse 

	

14 	It op, come back in two hours and, again, there's 

	

15 	the cat, but the mouse is gone, but thin time you 

look down An the corner of the box and there's a 

	

17 	hole about two Inches across. Old the cat eat the ' 

	

18 	mouse or did the moose escape through the hole? We 

	

19 	don't know. There's a reasonable doubt as to 
. 	, 

	

20 	whether or not the cat ate the mouse. 

	

21 	 Now, Penny Hawk came in here and 

	

22 	testified and told you her version of what had 

	

23 	happened. She stated that, number one, Mr. Moraga 

	

24 	threw her around, threw her into the wall, that he 

	

2.5 	pushed her down the ntalrH. People dle from tieing 
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1 	pushed down the stairs, people get broken hones from 

2 	being pushed down the stairs and, yet, when Mr. 

3 	Relech came In and testified, ,Dr. Reisch stared that 

there was no obvious trauma. in other words, there - 

5 	weren't any injuries he could see, no brnIses,.no • 
• outs, no 	rapes, no carpet burns, none of that 

. 	• 7 	existed. 

' 

if you looked at Mr. Mnraga, when he tank • 

• • 
• 

• 
• • 

• 
• 

• 

9 	the stand, he had a hard time walking up ths steps 

10 	There's been ; testimony that at the time he was 	. 

. 11 	wearing a knee brace and yoU can - see physically he's' 

12. nOt a. very strong person. Now anybody that ever 

13 	tried to pick-anybody else up knows that when ynn 

lift somebody, you don't lift with your arms, you 

1S 	lift with your legs. Mr. Moraga was . physically 

1.6 	incapable of doing that. 

17 	 Now there- were fingerprints found in the 

18 	house. There 'were only three uneahle ones and they 

39 	are two different hands, not In such a manner that 

20 	you would expect someone to pick up the can of hair 

21 	spray or the drinking plaits. Perhaps that has been 

22 	explained, hut what has not been explained Is why 

23 	weren't there more fingerprints? For example, no 

24 	fingerprints off any door knolls anywhere, a surface 

25 	which Is very adept to picking up fingerprints, 
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1. 	something smooth and hard like that. No 

2 	fingerprints off Jodi Howard's wallet either which ' 

3 	Is where the money was taken from. 

4 	 Linda Rrrichetto came In and 'testified 

5 	about the resultn of her sOentjfio inuest)gatinne. 

• She stated that there Was indeed a pool. found An the' 

	

7 	vagina of !Jenny Hawk -- OXOURR me -- of clear 	 ; 4  . 

• liquid. She attempted to type the blood type of Mr.. 

	

9 	MoPage+ the blond type of Ms. Hawk and found them to 

- 

	

ID 	both be 0. She 	went Into a sub-type 

	

12 	examination, was unable to identify any nub-typings 
- 

	

12 	that would definitely or that would separate the two • 

. 	. 

	

13 	or them, put them in two different cateyories'and, 

	

14 	yet, this pnol, - clear pool of liquid came back as 	, 

	

15 	being the type that waa cam:latent with Penny Hawk - .. 

	

16 	and not with Mr. Moraga. .Nor did M. Errichetto 

	

27 	Ntelte that this [Ion) nr J3qu'd could not have come 	. 

	

18 	from a previous sexual encou.ntei,  that occurred a 

	

19 	convle of days before, accnrdAng to nr. R14.1echis 	. 	. 

	

20 	testimony. 

22 	 Ms. Errichetho also te$tliried that both 

	

22 	Penny Hawk and Roy Moraga are secretors and that 80 

	

23 	percent of the population are secretors. What does 

	

24 	that mean? Well, it means that your Hood type 

	

2S 	enmes through your bodily 11911:Ida. 	It nisn means 
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1 	that -- well, it also means that you should be able 

	

2 	to identify someone in their blood type through 

	

3 	those secretions. 

	

4 	 Now, again, the pnnl that Wan found in 

the vaaina waa of an 0 type, the type of M. Hawk 

	

6 	also of MP. Moraga. Where it name from, the State 

	

7 	has been unable to specifically say end that's the 

whole point of that dincuasion. 

	

9 	 NOW, Mr. Moraga stated that he boughr the 

	

10 	watch. Jodi Howard ntsted that the door wan left 

	

11 	open that night in the middle or the night. We 

	

12 	don't know who went in that house, 	En this day and 

	

13 	age and especIaJly of the neighborhood where these 

	

14 	Incidents took place, 11's not 'uncommon for home 

	

35 	burglaries to occur. Tt's not uncommon that the 

	

16 	porpetratorn of those burglaries are people who are 

	

17 	looking for money and for things to buy drugs with 

	

la 	hnd where eleft wonld you find nomenne 111e that hut 

	

19 	An a crack alley a few honrs later. 	Tt'm entirely 

	

20 	possible. It's not. nearly as outlandish as the 

	

22 	State would ask you to belJeve. 

	

22 	 Finally, with regard to what Mn. Llppis 

23 	talked about Intent on Count No. I of the burglary, 

	

24 	there hag boon no evidence oE Intents, none 

25 	whatsoever. If you ditIolde it was Me. Moraga who 
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1 	went.  in that first time, there is nn evIdence nf 

	

2 	intent. We don't know why he went there, if indePd 

	

3 	he was there. Mr. !garage denies being there. 

	

4 	 Unw, ladies and gentlemen, this is an 

	

5 	important case to both sides. It'n a serinun cane 

to both aides And I would ask that you don't tel 

	

7 	your emotions get involved here, hut you Bit down, 

use your reason, listen to what's said and decide an 

	

9 	objectively as you can what your decision is going 

	

10 	to be and at the end of your deliberations, T feel .  

	

11 	confident that you will nnme heck with verdicts of 

	

12 	not guilty for Mr. Moraga. 

	

13 	 THE CrIVRT: MR. hippin. 

	

14 	 MS. raPPTS: Thank you, sir. 

	

lh 	 Ynu will be nut in time for lunch. 	T 

	

16 	have a couple of questions here. 

	

17 	 Mr. Hillman used the word abet:1nto:0y no 

	

la 	intent or Cnunt 7 or any evJdence to support it. 

	

19 	There in evidence. Vnur decision in whether thferets 

	

20 	enough and T bring it up to you only nut nf 

	

23 	fairness, because considering the theory edE the 

	

22 	case, the State wasn't even sure Jr there was 

	

23 	sufficient evidence, and if there is not, yna phould .  

	

24 	acquit him as to Count T, but that's all. 

	

26 	 Mr. Hillman brings up fingerprints and 
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A 	wants to know why weren't there anywhere else. 

	

2 	hove ynn listened ro Richard Hague's testimony. He 

3 	addressed that issue We don't on around touchily 

	

4 	thingn like thin intentionally trying to leave 

	

6 	prints. As a matter of routine living, we move 

	

6 	quickly prints smudged and you cannot' alwaym find 

7 	identifiable prints. He defined them, however, 

	

8 	where he was directed and When the police do an 

	

9 	investigation, they ask where a victim was and even 

	

10 	the last place he happened to be was in spraying his 

	

11 	haJr and getting ready to go out and that's where 

	

12 	the fingerprints -- identifiable ellen were found. 

	

13 	 Of course, it's not really important at 

	

14 	this point because we have developed that evidence 

	

15 	tn [lilt' a person there in show this is where he was. 

	

18 	He ham already admitted to being there. Sn don't he 

	

17 	sidetracked by it. Were pot dealing now with an 

	

111 	ikmun rof idontity. 	We know who it is. 	The only 

	

19 	issue, ail be it weak that it is, is the issue of 

	

20 	=onsent. 

	

23 	 Mr. Hillman nays that nouldn't the 

	

22 	defendant have made pp a better story? Well, 

	

23 	defendante aren't, by nature, very brilliant and 

It's very difficult to expiaio a way how you grIr 

	

25 	somehndy'n house key. I can offer to you a better 
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1 

	

1 	story. We were having consensual sex, getting along .  

	

2 	really great and she gave me a house key an T could 

	

3 	come and go. That's not tno hard tn think up, but 

	

4 	you know that itts not what happenrd becauee it wan 

	

5 	Jodi's house key. 

	

6 	 Mr. Hillman, 1 heard him once before in a 

	

7 	pretty sterling argument talking about the box with - 

	

8 	the cat and mouse and then T thought it was adorable 

	

9 	and T still dn. 	Tt explains quite nicely reasnnable 

	

10 	doubt. 

	

11 	 In this case, however, the only person 

	

12 	who's playing cat and mnnse with victims, with the 

	

13 	judicial system, and in this courtroom is the 

	

14 	defendant Ray Moraga. 

	

15 	 Thank you. 

	

16 	 THE COURT: Mr. Bridenburg and Mr. Bean, 

	

17 	we are going to temporarily excuse you and you are 

	

1E1 	Free to go home, but please leave your telephone 

	

19 	number with my clerk and then if we need you, we 

	

20 	will telephone you to come back. 

	

21 	 Thank Iron. 

	

22 	 Thank you, Mr. Bridenburg. 

	

23 	 MR. ARTIIENRUROlf Thank you. 

	

24 	 THE COURT: Thank you, Mr. Bean. 

	

26 	 MR. BEAN: Thank you. 
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THE COURT: The clerk will swear the 

officer to take charue of the jury. 

3 At this time, the officer was duly 

4 	 sworn.) 

THE COURT: &edicts and gentlemen, the 

6 	case is submitted rn you for your deliberation. 	TIP 

7 	you will just follow the bailiff, he will take you 

to the jury delAberation room. 

(nrf the record at 11:49 a.m. and back on 

the record at 3:03 p.m.) 

11 	 THE COURT: Gadies and gentlemen, hAve 

12 	you reached a verdict? 

la 

 

Tit me ,nquJre, who Is the foreman? Yes, 

14 	M. Tobler? 

15 	 MR. TORr.ER! 	Yes. 

16 	 THE COURT: Have ynu renahed A verdict? 

17 	 MR. TORGSR: Yes, we have. 

18 	 THE COURT: Would you hand the forma of 

14 	verdict to the bailiff, pleasn. 

2n 	 Do you hnvP the other forms of verdict 

21 	that were not used? 

22 	 MR. TORGRR: They are right here. 

23 	 THE COURT 	Okay, may Y see those, 

24 	please.? 

25 	 Thanks. 
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• 
The clerk wil3 read allnwed the verdicts 

	

2 	and inquire or the jury if. .those are their 

	

3 	verdicts. 

	

A 	 THE CLERK: 	"Verdict: We the jury in the 

	

5 	above entitled case find the defendant .  guilty of . 

Count I, burglary, dated this 15th day of March, 	— 

3990, Howard L. Tohier, forepermon. 

	

8 	 Verdict: We the jury in the above 	: 

entitled case find the defendant guilty of Count TT, 

	

10 	burglary, dated this 15th dRy of March, 1990, Howard 

	

11 	G. Trailer, fnrepersion. 

	

AZ 	 Verdict: We the jury in the above 

33 	entitled case find the defendant guilty or Count 

	

34 	ITT, sexual assault, dated this 15th day of March, 

	

lb 	1990, Howard L. Tohter, fOreperson. 

	

16 	 Verdict: We the jury in the above 

	

17 	entitled case fluid the defendant guilty or Count IV, 

	

18 	sexua1 assault, dated this 15th day of March, 1990, 

39 	Howard G. Tobler, foreperson. °  

	

20 	 Ladies and gentlemen of the jury, are 

	

21 	those your verdicts as read so say you one, so say 

	

22 	ynn all? 

	

23 	 THE JURY: (In Unison) Yes. 

	

24 	 THE COURT: Pn1.1 the jury. 

	

25 	 THE CLERK: 	Yes, sir. 	 • 
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1 	 Daniel Cimper, are are thosR ynur 

	

2 	yftrdlets an 1.6ad7 

3 	 MR. COOPER: 	Yes, ma'am, 

THE CLPAK: Marin Hornandem, arR those 

S 	your verdicts aa read? 

MS, HERNANDEM: Yes, ma'am. 

	

7 	 THE CLERK: Gerre Pittenger, are those 

your verdict's as read? 

	

9 	 MS. PITTENGER; Yen, ma'am. 

	

20 	 THE W.ERK: David Earneby, are those your 

	

11 	verdicts as read? 

	

12 	 MR. RAHNERY: 	Yes, sir. 

	

13 	 THE CLERK: Coileen Manuel', are those 

	

14 	your verdicts aA read? 

	

15 	 MS. MOONEY: Yes, ma'am. 

	

16 	 THE (MENTZ: Kenneth Novalf, are those your 

	

17 	verdicts as read? 

	

18 	 MR, NOVA K: Yes, ma'am. 

	

19 	 THE CLERK: Clarence Mnrgan, Are those 

	

70 	your verdicts as read? 

	

21 	 MR. MORGAN: 	Yes, sir. 

	

22 	 THE CLERK: Paul Petarde, are those your 

	

23 	verdicts as read? 

	

24 	 MR. PETARDE: Yes, ma'am. 

THE Ict.ERR: michae1 Rena°, are those your 
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• 3 . 	 THE CLERK: Vernnicn Pike, nre.those your 

'4 	verdictSas read? 

5 	 MS. PIKE: Yen, ma'am: 

• 6 	 THE CLEREt Howard Tobler, are those your. 	. - 
• 

7 	verdicts as read? 
- 	• 

MR. TORLER:_ Yes, ma'am. 

9 	 THE CLERK: .And Jose Leyva, are those , 

your verdicts as read? '  • • 

1 	verdicts as read? 

2 MR..REACIO: , : Yes, ma'am. 

" 	• 

• 

• 

„ 

, 

r • • 

6 ..••• 

- 	. 	 • 

. ' 

•. 	
. 

11 	 : 'MR. INEVVAI 	Yes. 
. 	- 	. 	 . 

12 	 THE COURT: The clerk will record the  

13 	verdicts as read. 

14 	 With the recording of the verdicts, 

15 	ladies and genllemen, this concludes ynur services 

16 	as jurors An this case. 	 • 
- 	. 	•• 

17 • Before we dracharge you and send 'you nu 	:• 

: 
18 	your way home, We do want to express the -Court's , 

. 	 , 
II ' 19 	thanks for the attention that you have given,. the  

20 	case. We all recognize It's not an easy Joh, het 

21 	the system works, and It'R a good and fair system, 

ladles and gentlemen, because people like yourself 

23 	devote your time, your attention, your Rnergy, to . 

24 	making the system work and we appreciate it. 	t 

25 	think you'll look back on thin an a valuable 
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experience being able to be a pert nf the system, 

	

2 	jusr seeing how It doe work. 

	

3 	 We do thank yoo and you are excused. You 

	

4 	are free to discus4 the case with anynne you want 

	

5 	to, Jr you want Un, and if you go down to the jury 

	

6 	administrator's room on the first f1nnr 1  she will 

	

7 	have vouchers cut for you so you can be paid before . 

ynn go home. 

Thank you, ladies and genFlemen. 

(At this time, the jury left the 

	

11 	 nourtroom.) 

	

12 	 THE COURT: At this time, the Court is 

revokinu hall. 	Defendant will het held without 

	

14 	haAl. 

	

15 	 We will conlinue the matter until the 

16 

 

18th of April at 9:00 a.m. for sentencing. 

	

17 	 MR. WILLMAN: Your Honor, Mr. Moraga does 

	

18 	have a knee problem enafered while he WAS working. 

	

19 	He 	Informed me rhat he'd like to have about 

	

20 	month after that, see if he can't get this medical 

	

21 	problem taken care nf before hn'n transported to the 

	

22 	prison. Seems to me it would be taken oare of here - 

	

23 	than once he uets to prison. 

	

24 	 THE COURT: Are you seeing a doctor now? 

	

ff-a 	 THE OEPT:HDANT: 	Yes, 	am. 
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be and hereby are release. to PENNY HAWKS. 

5/AortiOvslimiv, / 
1 
_..., _ Dated this )7  day of 

DIS 

DONALD K.'WADSWORTH 

THE STATE OF NEVADA, 

Plaintiff, 

VS. 

ROY MORAGA 

Defendant. 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

S 	33 411 ) 
) 
) 
) 	 r1;--FIK 
) 

) 

) CASE NO. C92174 
) DEPT NO. VII 
) 
) ORDER RELEASING EVIDENCE 

Upon the ex parte application and representation of REX 

BELL, District Attorney, by and through Assistant District 

Attorney, DONALD K. WADSWORTH, that evidence in the above 

entitled matter, held in the custody of the Clark County Clerk, 

is no longer required to be retained in evidence for further 

prosecution of this matter, and that its release to the 

apparent rightful owner is in the best interest of Justice, 

authorizing ALDINA MANG and/or NORRETA CALDWELL, Custodians of 

the Evidence Vault, to break Justice Court seal for the purpose 

of returning said property to the rightful owner PENNY HAWKS, 

and good cause appearing therefore, 

IT IS HEREBY ORDERED that the evidence held in the custody 

of the County Clerk, being State Exhibit 13A, one Sieko watch, 

Assistant District Attorney 

FLED 
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REX BELL 
District Attorney 

DONALD K. MADSWORTH 
Assistant District Attorney 
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DISTRICT COURT 

CLARK COUNTY, NEVADA 

FtLED  
THE STATE OF NEVADA, 	 Am 9 9 32 All 191 

) 
Plaintiff, 	) 

) 

vs. 	 ) 	rLERK 
) 

ROY MORAGA 	 ) 	CASE NO. C92174 
) 	DEPT NO. VII 

Defendant. 	) 	PETITION FOR RELEASE 
	) 	 OF EVIDENCE  

COMES NOW, The State of Nevada, through REX BELL, District 

Attorney, by and through his Assistant District Attorney, 

DONALD K. WADSWORTH, and moves this Honorable Court, ex parte 

to release the following evidence in the above entitled matter, 

to-wit: States Exhibit 13A, one Sieko watch, authorizing ALDINA 

HANG and/or NORRETA CALDWELL, Custodians of the Evidence Vault 

to break Justice Court seal for the purpose of returning said 

property to the apparent rightful owner, PENNY HAWKS, on the 

grounds that said property is no longer required to be retained 

in evidence for further prosecution of this matter and that its 

release to PENNY HAWKS, is in the best interest of Justice. 

DATED this 00441 day of December, 1990. 
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SE? 13 2561111 

opimorl, d3 I  CE031  

REX BELL 
DISTRICT ATa NEY 
NEVADA BAR#001799 
200 S. Third Street 
Las Vegas, NV 89155 
(702) 455-4861 
Attorney for the Plaintiff 
THE STATE OF NEVADA 

r  
DISTRICT CCIVALT 

Clark County, Nevada 

THE STATE OF NEVADA, 	 ) 
) 

Plaintiff, ) 
) 

) 

) 

) 

) 

ORDER FOR PRODUCTION 

ROY D. MORAGA, 

	 ) 

TO: ROBIN BATES, Chief of Classifications; 

TO: JOHN MORAN, Sheriff of Clark County, Nevada: 

Upon the ex parte motion of THE STATE OF NEVADA, Plaintiff, by 

REX BELL, District Attorney, through DEBORAH J. LIPPIS, Deputy 

District Attorney, and good cause appearing therefor, 

IT IS HEREBY ORDERED that ROBIN BATES, Chief of 

Classifications, shall be, and he is hereby directed to produce 

ROY D. MORAGA #31584, defendant in Case No. C92174X, on a 

charges of Burglary and Sexual Assault wherein THE STATE OF 

NEVADA is the Plaintiff, inasmuch as the said defendant is 

currently incarcerated in the Ely State Prison located at 

/ / / / 

CASE NO. C92174X 

DEPT. NO. VIII 

DOCKET NO. M 

VS. 
) 
) 
) 
) 
) 
) 

Defendant. ) 

OF INMATE 
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DISTRICT JUDGE 

tat . 
Witte 	  

; J. LIPPIS 
0 F  D-' 	District Attorney 
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CERTIFIED COPY 
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24 
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26 

27 grnr 
28 

Carson City, Nevada and his presence will be required in Las 

Vegas, Nevada commencing on September 23, 1991 at the hour of 

9:00 o'clock a.m., and continuing until the completion of the 

prosecution's case against the said defendant. 

IT IS FURTHER ORDERED that JOHN MORAN, Sheriff of Clark 

County, Nevada, shall accept and retain custody of the said 

defendant in the Clark County Jail, Las Vegas, Nevada, pending 

completion of said matter in Clark County, or until the further 

Order of this Court; or in the alternative shall make all 

arrangements for the transportation of the said defendant to 

and from the Nevada State Prison facility which are necessary 

to insure the defendant's appearance in Clark County pending 

completion of said matter, or until further Order of this 

Court. 

DATED this 	 day of September, 1991. 
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DISTRICT COURT 

MORGAN D. HARRIS 
PUBLIC DEFENDER 
Nevada Bar #1879 
309 S. Third Street 
Las Vegas, NV 89155 
(702) 455-4685 
Attorney for Defendant 

CLARK COUNTY, NEVADA 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

THE STATE OF NEVADA, 

Plaintiff, 

VS. 

ROY D. MORAGA, 

Defendant. 

CASE NO. C92174 

DEPT. NO. X 

DATE OF HEARING: 10/9/91 

TIME OF HEARING: 9:00 AM 

MOTION TO TRANSFER SENTENCING BACK TO DEPARTMENT VIII  

COMES NOW the defendant, ROY D. MORAGA, by and 

through his attorney, R. ROGER HILLMAN, Deputy Public 

Defender, and moves this Honorable Court for an order 

transferring this case back to District Court VIII, pursuant 

to the Order of Remand from the Supreme Court of Nevada. 

This Motion is based on Affidavit of counsel. 

DATED this 26th day of September, 1991. 

MORGAN D. HARRIS 
Nevada Bar #1879 
PUBLIC DEFENDER 

BY 	ereyg/1  
R. ROatil HILLMAN, #3076 
Deputy Public Defender 
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AFFIDAVIT  

STATE OF NEVADA) 
ss: 

COUNTY OF CLARK) 

R. ROBER HILLMAN, having been first duly sworn, deposes 

and says 

1. 	That he is an attorney duly licensed to practice 

law in the State of Nevada, is the Deputy Public Defender 

assigned to represent the defendant and is familiar with the 

case. 

2. That this case was tried in front of the Honorable 

Michael J. Wendell. 

3. That the Honorable Michael J. Wendell is familiar 

with all the facts of the case, as well as the thought processes 

involved in reaching the sentence given the defendant. 

4. That your affiant has been informed by the 

secretary in District Court VIII that Judge Wendell is due to 

return in mid-October to render decisions in several civil 

matters. 	Therefore, this case could properly be heard by Judge 

Wendell at that time. 

r(. 

R. 6g1HILLMAN 

Subscrilibd and(Sworn to bptore me 
this,)4th day pf Septembeiri; 1991. 

.111  
Notary Public-State Ot Nevada II 

COUNTY OF CLARK 	I 
BONNIE. M. SMITH 	11 

My Commission Expires 
Feb. 23. 11115 
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NOTICE OF MOTION  

TO: 	CLARK COUNTY DISTRICT ATTORNEY 

YOU WILL PLEASE TAKE NOTICE that the Public Defender's 

Office has set the foregoing MOTION TO TRANSFER SENTENCING BACK 

TO DEPARTMENT VIII for hearing on Wednesday, the 9th day of 

October, 1991, at 9:00 am. in Department X of District Court. 

DATED this 26th day of October, 1991. 

MORGAN D. HARRIS 
Nevada Bar #1879 
PUBLIC DEFENDER 

A 
By/L- 	. 	' 

R. - .,ER H 1".  MAN, #3.76 
Deputy Public Defender 

RECEIPT OF COPY of the foregoing MOTION TO TRANSFER 

SENTENCING BACK TO DEPARTMENT VIII is hereby acknowledged 

thia±tiay of 	September 	, 1991. 

CLARK COUNTY DISTRICT ATTORNEY 

By 

-3- 
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Electronically Filed 
Nov 13, 2012 09:19 a.m. 
Tracie K. Lindeman 
Clerk of Supreme Court  

Docket 61734 Document 2012-35744  
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RECONSIDER 

01/19/2006 	STATE'S OPPOSITION TO MOTION FOR APPOINTMENT OF 
COUNSEL 

05/16/2012 	STATE'S RESPONSE AND MOTION TO DISMISS 
DEFENDANT'S PETITION FOR WRIT OF HABEAS CORPUS 
(POST-CONVICTION) 

02/27/2006 	STATE'S RESPONSE AND MOTION TO DISMISS PETITION 
FOR WRIT OF HABEAS CORPUS (POST-CONVICTION) 

08/17/1998 	STATE'S RESPONSE TO DEFENDANT'S MOTION TO STRIKE 

12/15/2004 	STATE'S RESPONSE TO EXTRAORDINARY WRIT OF 
MANDAMUS 

06/27/1996 	STATE'S SUPPLEMENTAL OPPOSITION TO PETITIONER'S 
FOR WRIT OF HABEAS CORPUS (POST-CONVICTION) 
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994 - 995 

802 - 803 

823 - 825 

1070 - 1074 

749 - 756 

1040 - 1043 

804 - 815 

67 - 67 

68 - 68 

69 - 69 

70 - 70 

89C092174 	The State of Nevada vs Roy D Moraga 

VOL 	DATE 

5 	06/11/2003 

4 	05/20/1996 

4 	07/16/1996 

5 	09/27/2004 

4 	02/20/1996 

5 	02/17/2004 

4 	06/13/1996 

1 	03/15/1990 

1 	03/15/1990 

1 	03/15/1990 

1 	03/15/1990 

INDEX  

PLEADING  

STIPULATION AND ORDER 

SUBSTATION OF ATTORNEYS 

SUPPLEMENT REPLY AND OPPOSITION FOR WRIT OF 
HABEAS CORPUS 

SUPPLEMENTAL ACT 

SUPPLEMENTAL BRIEF AND POINTS AND AUTHORITIES 
IN SUPPORT OF PETITION FOR WRIT OF HABEAS CORPUS 

SUPPLEMENTAL BRIEF TO STATES OPPOSITION TO 
DEFENDANT'S MOTION FOR RELEASE OF DNA EVIDENCE 
UNDER NEVADA OPEN RECORDS ACT 

SUPPLEMENTAL POINTS AND AUTHORITIES IN SUPPORT 
OF PETITION FOR WRIT OF HABEAS CORPUS 

VERDICT COUNT I 

VERDICT COUNT II 

VERDICT COUNT III 

VERDICT COUNT VI 
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Plaintiff, 

—VS— 

,fitstiee of the Petisefof Las Vigas Township 

Xustire aloud, Caø 	atituttohip 
Ari.h5k 	 t. CLARK COUNTY, N 	 I" 

THE STATE OF NEVADA, 

District Court Case No. CI / 7' 
Justice Court Case No 

ROY D MORAGA 

Defendant. 

I, hereby certify the foregoing to be a full, true and correct copy of the proceedings at the same 

appear in the above case. 

WITNESS my hand this  7th  day of 	Dizvellr 	, 19  89  . 

722.C-89F 

JC-6 (Criminal) 
Rev. 04/86 



JC- (Cringing') 

Rev. 12/t5 MINUTES - CRIMINAL  

4ustire Dud, 1iu litgas wntIiip 
CASE NO.  722Q4-89F 

STATE VS 

CHARGE 

BAIL 

DATE, JUDGE 
OFFICERS OF 

COURT PRESENT 

MORAGA, ROY D. 

BURTARV SEXITAT. ASSAFILT 

TN CUSTIOnV 

APPEARANCES — HEARING CONTINUED TO: 

INITIAL ARRAIGNMENT 	 12-26-89 9:00 #3 12-14-89 
Deft PRESENT in Court *IN CUSTODY* D. AHLSTROM ADVISED/WAIVES V. MDNROE,DA PH set 

C. JORGENSON,PD Court appoints PD to represent dett B.KULISH,CR 
M. MCCREARY,CLK 

DEFT REMANDED TO THE CUSTODY OF THE SHERIFF 
ms  

12-26-89 	 TIME SET FOR PRELIMINARY HEARING 	 1-11-90 9:00 #7 
M. ROBINSON FOR#3 	DEFT PRESENT In 	Court *IN CUSTODY* 	 District Court 
D. LIPPIS,DA 	States witnesses : Penny Hawk 
R. HILLMAN,PD 	 John S. Fox 
T. FERRIOLA,CR 	State rests 
M. SHANKLEICLK 	Deft held to answer to said charge 

Bound over to District Court as charged. 
DEFT REMANDED TO THE CUSTODY OF THE SHERIFF 	 ms  

1 

2 



FELONY 
TRACK 2 

District Court A 

CASE NO. 7220x 

DOCKET NO. 89F 

CRIMINAL 
COMPLAINT 

I 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

JUSTICE COURT, LAS VEGAS TOWNSHIP 

CLARK COUNTY, NEVADA 

THE STATE OF NEVADA, 	 ) 
) 

Plaintiff, 	) 
) 

VS 	 ) 
) 

ROY D. MORAGA, 	 ) 
ID#938554 	 ) 

) 
Defendant. 	) 
	 ) 

The Defendant above named has committed the crimes of 

BURGLARY (Felony - MRS 205.060) and SEXUAL ASSAULT (Felony - 

NRS 200.364, 300.366) in the manner following, to-wit: That 

the said Defendant, on or between December 4, 1989 and December 

5, 1989, at and within the County of Clark, State of Nevada, 

COUNT I  - BURGLARY 

did then and there wilfully, unlawfully, and feloniously 

enter, with intent to commit larceny, that certain building 

occupied by PENNIE HAWK, located at 1000 Dumont, #227, Las 

Vegas, Clark County, Nevada. 

COUNT II  - BURGLARY 

did then and there wilfully, unlawfully, and feloniously 

enter, with intent to commit sexual assault, that certain 

building occupied by PENNIE HAWK, located at 1000 Dumont, #227, 

Las Vegas, Clark County, Nevada. 

COUNT III  - SEXUAL ASSAULT 

did then and there wilfully, unlawfully and feloniously 

sexually assault and subject PENNIE HAWK, a female person, to 

3 
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5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

sexual penetration, to-wit: Sexual Intercourse, by inserting 

his penis in the vagina of the said PENNIE HAWK, against her 

will. 

COUNT IV  - SEXUAL ASSAULT 

did then and there wilfully, unlawfully and feloniously 

sexually assault and subject PENNIE HAWK, a female person, to 

sexual penetration, to-wit: Sexual Intercourse, by inserting 

his penis in the vagina of the said PENNIE HAWK, against her 

will. 

All of which is contrary to the form, force and effect of 

statutes in such cases made and provided and against the peace 

and dignity of the State of Nevada. Said Complainant makes 

this declaration subject to the penalty of perjury. 

hr)11?fL_I.  
12-2T-89 

22 

23 

24 

25 

26 

27 

28 

89F07220X/gmr 
LVMPD DR#89-117715, 117709 
Burg, Sex Asslt - F 
Tk2 

2* 
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2422 
ACIEDOY: 	 p 

DECLA 

LAS VEGAS METROPOLITAN POLICE DEPARTMENT 

TEMPORARY CUSTODY RECORD/DECLARATION OF ARREST 

DATE  or  ARREST  J 2--05.- Seg  TIME OF ARREST:  

'--0P/c- • 

1.D.No: 9,Vg g5  

1.0. ESTAB. BY: 

PAGE 

-- INTAKE IMAM (AKA ALIAS, ETC.) 	Lae 	FM 	YAWN, 	 ADDRESS: 	 # 
mt& A 	Ac'? 	o 	 1 / 00 	th)m0 A) i 	'11 2,  

'TRUErwau 	 Last 	First 	FAdde 	 aTY 	 STATE 	 EP 

kV 	AD/  
DATE OF BIRTH 	RACE 	saiX 	HAIR 	EYES 	HEIGHT 	"WEIGHT 	PLACE OF BIRTH 	 SOCIAL SECURITY NUMBER 

cqa 	ra fp.K 	rytt,, 	so 	/4-1 	nissA 	A "--, 
LOCATION OF CRIME (No., atm!, City, $toic Zip) 	 lei CC 	LOCATION OF ARREST 

	
WIZENS ARREST 

i +11:14 . C) 	Du "'Ica Isri 4'  ?% as7 	kV Ad i 	p  uf 	TAD -SOMA V /..5 TA 	/../J /V Li 	 YES 0 	NO 123 

BKG. 	 CHARGE 	 I 	ARR 	DR 	 WARRiNCIC 	COURT 
CODE 	 ORDINRE NO. 	 M GM F 	TYPE` 	NUMBER 	 NUMBER 	. LV JC DC  

50.3 &E x.t.,A,L.  ks 5 	LT ( a, 	c Ts) 	° Li  	PC 	cti- ii 7 7O cr  	 
0 0 0 	 0 DO 

 

z 6asz 	td nrr\C-:- 	I 1,JUA S7 CD A1 	ovt.t 	.1:16,0c7 00 0  P < 	 _ 	0 

0 0 0 	 0 0 0 

	

, 	-  

a  6 0 " 	0 [7 17 
• -P''`j  

	

1.•:',. 	0 0 	0 	 ....... — 	C] 0 	0 

, 'ARREST TYPE: 	PC • PROBASUI CAUSE 	in- sotiosymiukittibmil 	• , sw-111DICH WARRANT -----  -vmh-vmamano 	RN - REMAND 

N6;ijA  

OFFICSSNI mut ouviansa 
MARCY:  

co 

THE UNDER:116ED MAKES THE FOLLOWING DECLARATIONS SUBJECT TO THE PENALTY FOR PERJURY AND 
SAYS: That I wt. peace officer with 	i,...j ri P 	(Department), Clark County, Neva* being so employed for a period 
of  / 	years ,tr rEphs That I learned the following farts and circumstances which load me to believe that the above named subject 
committed (or was committing) the offense of 4541./AL. Atle) )1.7 	4.1-g) irrikhome a.u.A..4/6A.,  at the location of 

bocx. Do/41 467 41 2. 7 	A, a 	and that the offense occurred at approx idely 	o4  hours on the  ,c l'i-1  day 
of 	r) 	L-' 	.19 	. 

7f4 AT 	A/ 5421--ac-27 AGgi APR/20)(El., A 7fiLy 114 I Li 1.1 AS "r_ <IF 	F- A R. Ai d LIA )4  

L 3 000 GI gl_QA 7-  

Ar 	(1,..1cr -re, A SeXuA 	AL,  4.-.7 	 u Pr3AJ ILA 	L_ 2-  LE AR.AzA .70 YAQ j't 7M  

CAA.Abv cll._ rat, -r)4 	 A " ft PI_Aq.PLR ,
1

-7-1-4AT A i-i PAN, 	 .11Q 	/1-/A 	 A  

	

r-t f' LE <1 esCA 4- C.- 	AAV 	Cr 	116 • L. 	 T 7jJ jia EA  

AA.40 wA.e 	 t 	4 	 ‘771 	,56 X4 rel 6.  7/c os=  ic_.r  
Wherefore, Declarant prays that a finding be made by a magistrate that probable cause exists to hold said person for preliminary hearing (if 
charges we a felony or gross misdemeanor) or for trial (if *verges are a misdemeanor). 

7 First Appearance: Date 	 DEC 0 	1989 	Time _____ 

Court: Justice E] Municipal C] 	Juvenile 

Standard Bail 0— "OR" Release El Probable Cause: 	Yes 	110 0 

Judge 	 )1716('1  
LYMPO 22 IREV. 3-214 

RECORDS COPY 

5 



17LA PI 7-J4 e 	P 

.1 / 4.-> Declarant 

7820 

Page _19,— 

P)& 	D.5 

CAJ AIAOr A 4-7' b_e 	n)e,TC.__<5 iko' 0— MORA q/A kt.L/4 4 111/ 	.A7e",  

LYSes 	 i& 	Pic?' 	ID 	).45.041 	q I L.1.-1 A) 	-4CA, p 146  

ofti.2/4.A4A AT -f)-4_6. i.-4>-_AT)424) 	j 	Luziv14 x17' 4 01 	.1) 4.17-  HA e  

c,i2/ PT/LA) refAY6 AAL 	JI-1-1/•K 7 ( 	 1-161LA c4 AT  

72_0 ..K)L ARA 	siT A A Okfr- clA) ep,s.) 6 LaP.,,,u7 	AT lb _Ai 	7A( 	jT L/A  

mq0 E RV 7- )96. 	1-11•11 	Y L-1 	 AT 	 EPRA 	7A 4uA T  

VncJA A. 1A i RI A D _ALLA sLeAI tc,k /%1-  itelADIA 	c/ 41- i 	pitio 4' 3 A 

11-If': 	<P.M  _ft(Leild.sd  14A 	 .t.4i0.cilaittAkriLAR:re- ,A-a 7  oFr7i v C grcfri-4A) cok  

P 	L49 ,rlidik -r x14 6 ..).A.A 	CIO 	 BE Rao en 	 ki 	\Aminle 	AAI,0  

AZ-LV7 &id ItA CA 1..zw-S _LAL A CaA._ 416 ret S_tna 	IALIAn ,ek 	 e.„7- 	 X) C A. 7D -JA  

	

/4,1 rei 	 IYag,Asi A Li 771-C I.J1,A 	 I A Ta  

NA Li( 	 ji„," AAL4.J 	3c TT it yi Th.:40%1M 	J Pc.E.P 

L.4400.-  AA" 	A_A_ c...-r5 a 	61(.1r)% 	 2.:r AALio 	riN4 	14..1 YA 	 Adia 	AA■ AkiliC  

-7/4 4"-- 	 )L cus.7"V J:)g71‘A.17" ) 	e 	eitA Am. 	 c PG 7 	j ,5 u41,,T,C  

eilAV/4. /3v "A_Lts.g./- 	Awo 14 I.< 	 tivsPAgo 1.6.5 	 f,'A O A 	710 

ar3-7q4:7" R4,1 rioAA A ka, A •-.1 714 g."1 S;14.›.n.ke JO 	414.i:3)A/4  

et, 

Wherefore, Declarant prays that a finding be made by a magistrate that probable cause exists to hold said person for preliminary hearing 
(if charges are a felony or gross misdemeanor) or for trial (if charges are a misdemeanor). 
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INTAKE SERVICES 

/41:—  6 ci  
DATE 

Pip 	(6)/n in ec_=21 

-justice Gaud, Vats lilt gas &num* 

INTAKE SERVICES FINANCIAL INFORMATION SHEET 	 Case No. (i;P/ -(; R  

NAME:ft/OP-12  6/9, (-)17-.2.0.--/ 	#: 93c3  

cHARGE(s)- 	  
BAIL(S): 	 c_)" 	  

	

7  ‘i 	 '  MARRIEEC 	 / ' IFIRJED ' -, 	. —1 ' -'(--- 	Children Supported By Defendant: 	(LT) 
 

Spouse Employed: El Yes D No 	 Where? 	  

Defendant Employed: 	0 Yes 	No 	i )--)---) (7.-, 	Where?  z )c• -,..1 i.. ,..,:i .  

Salary: 	Hourly 	Shift 	Bi-Monthly 	  

L) e-, - r) t•O' i  Other Income: 	 g 	-  
---- 	 ---, 

-..,?" 	2-,  Cash On Hand: 	: / e 	 In Bank/Trust: 	  

Does Defendant Have Any Property? Real Or Other: 	E Yes . IX---No 

Approximate Value: 	  

DEBTS: sent:  	Mortgage: 	  
zy). 

Other Monthly Payments: (Utilities, Child Supporf, Etc.) 	  

Will The Defendant Retain His Job If He Is Held In Custody: 	0 Yes 	0 No 

X) A 

JC-18A (Intake Swam) 
05/89 

(5.  - 

7 



NAME: 

CHARGE(S): 

CURRENT BAIL: /212 (leoPere 	e-e)  
-7—  

- 

Local Address 	 1 Year Or More VERIFIED Less Than 1 Year 

VERIFIED 	( Relatives: / 

Out Of State Address: 

State Of Residency. 

Employment 

Unemployed 

VERIFIED 

VERIFIED 

Felony Convictions 

Misdemeanor Convictions 

Failures To Appear 	 

More Than 1 

More Than 1 

3Iustirt (gaud, Etta Vegas itutunship 
Case No.  OPFD-2igz:--  INTAI4 SERVICES INFORMATION SHEET 

,d 	I. D. #: 	  

1 Year Or More 	 (Less Than 1 Year  

1 Year Or More 	 Less Than 1 Year 

Local 	 Not Local 

Traffic 	 Misdemeanor 	 Felony 

Pending Charges / Holds: 	  

RECOMMENDATION: 	Release On Recognizance 

Intensive Supervision 

Bail Reduction 

VERIFIED Indigent 	 Non-Indigent PD Recorrimen- 

C 

INTAFE SERVICES 

DATE 

JC-13 (Intake Services) 
Rev. 02/09 

8 



7.2,2o -6P/-7  

CLARK COUNTY INTAKE QUESTIONNAIRE AND IINANCIAL AFFIDAVIT 

Defendant: '--In  

Arrest Date: 	/  01- — _S-  — S 9 	 Arraign. Date: 	1dri.  —/_? 

S.S.N.: 	5 	7 - % — Yd- d'  	 . D.: 	 , 3  
D. R. #: 	 D.O.B. 	I' D '- 1 -7—  S j-- 

Itlfaharge: 	.554/C..e..-2  4/ 
)-"1-4- (c. -  C-T-  5) 	 Bail: 	00 0  1 

Maharge: 	/thrrry 	lir--- 	Bail: 3/  0 0 0  

M J Charge: 	Bail:  

M J Charge: 	 Bail:  

M J Charge: 	Bail:  

M J Charge: 	 Bail:  

M J Charge: 	 Bail:  

M J Charge: 	 Bail:  

M J Charge: 	 Bail:  

M J Charge: 	 Bail: 

BASED ON 	VERIFIED POINTS THIS DEFENDANT HAS RECEIVED, AND THE INFORMATION GATHERED BY 
INTAKE SERVICES, THE FOLLOWING RECOMMENDATION IS MADE: 

	 Supervised Release with Conditions as Directed by Intake Services: 	  

	 Bail Reduction To: 

	Not Recommended for an 0/R Release or Bail Reduction Because: 	  

Release Granted: 	  Date: 	  

Bail Reduction To: 

Release Denied- 	  Date: 	  

JC-1 (Intake Services) 
Rev. 02187 
White — Court Canary — ITS Pink — PD. 	 Page 1 of 2 Pages 
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Present Address. (J 

How Lon 

Prior 	Address: 

How Lona: N 

• 

 Clark County Resident:  	Weeks 

Relationship: 

Phone #: 

Relationshi 

Years. Visiting:  E Yes L No---"How Long:  

Livin With:__  

('&5 Ed6cation: 

C[ Stale of Residevarddress) If Less Than 5 Years:  

YI Marital Status:( SinaOt Married Divorced Separated #  of Children!  ___...7-•""T 

) ■_/ 	I  Apt. #: Phone ft: 

Dt...andant: ()Ct 

se cludIns; spro 

,  Rent:  Mort 

Are You Em Yes 	CI No. If no, means of  sup_port: loved? t 
or in bank (includinp  spouse it  Spouse's Income: Cash 

Other Debts: 

Total Monthly Payments: 

Work: 
Phone: Res: 

Work: 
Phone: Res: 

Address: 

Address: 

Interview Date: /  (.// L(--' 	Time: 	  

4)-X)ge  
	 1  P")111ant  19  day of 

How Much: :-)80 6 \_ 

0 

A 

0 

Present Employer: 	S-S 	t..S 	 Address:  

How Long: 	\ 0(16 	Occupation: 	 Phone: 	 _ 

Supervisor: 	 Net Income: $ _ 	Li Shift 	E Weekly 	,-_- Monthly  

Prior Employer: U.) es\- e.C{\ .._C.D)-0.1--eS 	Address: 	  

How Long: \ 1-7.rn6 	Occupation: 	1 1-3 	a 	r _ 
Supervisor: 	 Reason for Leavin9: 	} n 

Family Not Living With Defendant: 

Name/ 
Relationship: 
Name/ 
Relationship:  

Character References:  

Work: vi c;---, 	n,,  

Nam • 	-‘20-4/1 	6-1A-V 	 Address: 	

_ 

Phone: Res: 	' /7 ad -  -1 LO I 
• 	-,  

Name: 	 Address: 	 Phone: Res: L.7016-  off-0 ado 	 Goo( 1-7  e r- 	 09,5-  

List all prior convictions/pending charges other than in Clark  Count 4,0 _ 
`WNW 

Char e 	 Conviction Date - 	 Where 	Dis  osition  . 	 i- 

t 	4/20 . 	 illt(I r 	 11. IlLuilem. I 	i 	 _) 	  
Wilr " 

2. 

I the undersigned defendant, under penally of perjury, declare that the above facts are true and correct. 

Subscribed and sworn to before me this 

Circle One: P.D. N.A. P.A. Name: 

JC-I (Intake Services) 
Reg. 0247 
White — Court Canary — ITS Pink — PD. 	 Page 2 o(2 Poges 

1 0 



Justice of the e,efice of Las Vitus Township 

iluottrt ‘inurt, Ens Vegas Linunatlip 
CLARK COUNTY, NEVADA 

THE STATE OF NEVADA, 

Plaintiff, 

— V S— 

Case No. 	7220X-89F  

ROY D. MORAGA 

Defendant. 

An Order having been made this day by me, that 

COMMITMENT 
and 

ORDER TO APPEAR 

Roy D. Moraga 

be held to answer upon the charge of Burglary 2 counts & Sexual assault 2 counts 

between 12-4-89 & 12-5-89 
Committed in said Township and County, on or about the 	day of 	 , 19 	 

IT IS FURTHER ORDERED that the Sheriff of the County of Clark is hereby commanded to receive 	  

him 	into custody, and detain 	hi m 	until 	he  be legally discharged, and 
$10,000/20,000 et#3 & 10,000/20,000 ct #4 

that 	he 	be admitted to bail in the sum of _$.3.,,..QQW..6.4„00.0...._cti1 0t6.40.al_c±.12_ Dollars, and be 

committed to the custody of the Sheriff of said County, until such bail is given; and 

IT IS FURTHER ORDERED that said Defendant 	 is/are commanded to appear in 

Department 	7 	of the Eighth Judicial District Court, Clark County Courthouse, Las Vegas, Nevada, at 9:00 A.M., on 

the  1 1 th  day of 	 •AnilAry , 19  90  , for arraignment and further proceedings on the within charge 	 

DATED this  26th  day of  December 	, 19  90  

.IC-7 (Criminal) 
Key. 04/56 

11 
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\ 	2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

CASE NO. C92174 

DEPT. NO. VII 

INFORMATION 

BURGLARY (Felony - NRS 
205.060); SEXUAL ASSAULT 
(Felony - NRS 200.364, 
200.366) 

REX BELL 
DISTRICT ATT IEY 
Clark County —ourthouse 
Las Vegas, Nevada 89155 

1 1 L E 
DISTRICT COURT 

CLARK COUNTY, NEV4A9 2 12 PH 

fRK 
THE STATE OF NEVADA, 	 ) 

) 
Plaintiff, 	) 

) 
) 

VS ) 
) 
) 
) 

ROY D. MORAGA, 	 ) 
ID# 938554 	 ) 

) 
) 
) 
) 

Defendant. 	) 
	 ) 

STATE OF NEVADA ) 
ss 

COUNTY OF CLARK 	) 

REX BELL, District Attorney within and for the County 

of Clark, State of Nevada, in the name and by the authority of 

the State of Nevada, informs the Court: 

That ROY D. MORAGA the Defendant above named, on or 

between December 4, 1989 and December 5, 1989, at and within 

the County of Clark, State of Nevada, contrary to the form, 

force and effect of statutes in such cases made and provided, 

and against the peace and dignity of the State of Nevada, 

COUNT I  - BURGLARY 

did then and there wilfully, unlawfully, and feloniously 

enter, with intent to commit larceny, that certain building 

/ / / / 

/ / / / 
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12 
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14 

15 

16 

17 
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24 

25 

26 

27 

28 

DATED this 

occupied by PENNIE HAWK, located at 1000 Dumont, #227, Las 

Vegas, Clark County, Nevada. 

COUNT II  - BURGLARY 

did then and there wilfully, unlawfully, and feloniously 

enter, with intent to commit sexual assault, that certain 

building occupied by PENNIE HAWK, located at 1000 Dumont, #227, 

Las Vegas, Clark County, Nevada. 

COUNT III  - SEXUAL ASSAULT 

did then and there wilfully, unlawfully and feloniously 

sexually assault and subject PENNIE HAWK, a female person, to 

sexual penetration, to-wit: Sexual Intercourse, by inserting 

his penis in the vagina of the said PENNIE HAWK, against her 

will. 

COUNT IV  - SEXUAL ASSAULT 

did then and there wilfully, unlawfully and feloniously 

sexually assault and subject PENNIE HAWK, a female person, to 

sexual penetration, to-wit: Sexual Intercourse, by inserting 

his penis in the vagina of the said PENNIE HAWK, against her 

will. 

day of January, 1990. 

REX BELL 
DISTRICT ATTORNEY 
NEVADA BAR#1799 

By 
DEBOR 
Deput 

JggIPPIS 
4-trrict Attorney 

The names of witnesses known to the District Attorney's 

Office at the time of filing this Information, are as follows: 

/ / / / 
-2- 

13 



1 

2 

3 

4 

5 

6 

7 
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11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

HARPER, Michael 
1000 Dumond #227 
Las Vegas, NV 89109 

HAWK, Pennie 
1000 Dumond #227 
Las Vegas, NV 89109 

HOWARD, Jodi 
1000 Dumont 
Las Vegas, NV 89109 RUDOLPH, D. 

LVMPD 
Badge #3779 

SWIFT, R. 
LVMPD 
Badge #1048 

YOUNG, Sabine R.N. 
University Medical Center 
1800 W. Charleston Blvd. 
Las Vegas, NV 	89102 

CASE NO. C92174 

DEVITTE, Dennis W. 	 HAGUE, R. 
LVMPD 	 LVMPD 
Badge# 2256 	 Badge # 1662 

FOX, J. 	 LUKE, R. 
LVMPD 	 LVMPD 
Badge# 469 	 Badge #488 

GOMEZ, William 	 MAYO, Harrison Jr. 
3955 Swenson #116 	 LMVPD 
Las Vegas, NV 89121 	 Badge #2860 

PRESCOTT, H. R.N. 
Clark County Detention Center 
330 S. Casino Center Blvd. 
Las Vegas, NV 89101 

REISH , Don M.D. 
University Medical Center 
1800 W. Charleston Blvd. 
Las Vegas, NV 	89102 

NOVACK, Robert E. 
LVMPD 
Badge# 2103 

BEHL, Jean R. 
1100 Dumont #212 
Las Vegas, NV 
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IN THE JUSTICE'S COURT OF LAS VEGAS TOWNSHiVRK 

COUNTY OF CLARK, STATE OF NEVADA 

STATE OF NEVADA, 	 ) 

) 
Plaintiff, 	) CASE NO. 7220-89F 

) 
vs. 	 ) DOCKET NO. 89-F 

) 
ROY D. MORAGA, 	 ) D.A. NO. 89-F-7220 

) 
Defendant. 	) 

	 ) 

REPORTER'S TRANSCRIPT 

OF 

PRELIMINARY HEARING 

BEFORE THE HONORABLE MARLEY ROBINSON 
JUSTICE OF THE PEACE 

TUESDAY, DECEMBER 26, 1989 

APPEARANCES: 

For the State: 	 DEBORAH J. LIPPIS, ESQ. 
Deputy District Attorney 

For the Defendant: 	 ROGER R. HILLMAN, ESQ. 
Deputy Public Defender 

Reported by: Therese Ferriola, CSR #314 

144111 
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LAS VEGAS, NEVADA, DECEMBER 26, 1989, 9:00 A.M. 

* * * * * 

THE COURT: Roy Moraga, 89F-7220X. 

MS. LIPPIS: 	State is ready to proceed, your 

Honor. 

THE COURT: 	Is the defense ready? 

MR. HILLMAN: 	I'm sorry. Yes. 

MS. LIPPIS: State would call Penny Hawk. 

PENNY HAWK, 

Having been first duly sworn, was 

examined and testified as follows: 

THE CLERK: Please be seated. 

DIRECT EXAMINATION 

BY MS. LIPPIS: 

Q. 	Would you state your full name for the record, 

and spell your last name, please. 

A. 	Penny Hawk, H-a-w-k. 

Q. 	Ms. Hawk, on December 4th and 9th, 1989, of this 

year, where were you living? 

1000 Dumont, Apartment 227. 

And that's located in Las Vegas, Clark County, 

Yes. 

A. 

Q. 

Nevada? 

A. 

CSRAssociates of Nevada 
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Q. 	With whom were you living at that time? 

A. 	My daughter. 

Q. 	And what's your daughter's name? 

A. 	Jody Howard. 

Q. 	And that's spelled ii-o-w-a-r-d? 

A. 	Yes. 

Q. 	And how old is Jody? 

A. 	Twenty-two. 

Q. 	On that date and time, were you employed? 

A. 	Yes. 

Q. 	Do you know a man by the name of Roy D. Moraga? 

A. 	Yes. 

Q. 	Is he present in court today? 

A. 	Yes, he is. 

Q. 	Would you point to him, please, and tell me the 

color of shirt that he is wearing. 

A. 	Sitting right there. Brown shirt. 

MS. LIPPIS: May the record reflect the 

identification of the defendant. 

THE COURT: Yes. 

BY MS. LIPPIS: 

I'd like to direct your attention to the morning 

of December 5th, 1989. Did you have an occasion to go home 

for the purpose of taking your daughter to work? 

A. 	Yes, I did. 

CSRAssociates of Nevada 
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About what time did you arrive home? 

7:30 in the morning. 

When you got home, was your daughter there? 

Yes. 

Upon your arrival home at the Dumont address, did 

you notice anything unusual had happened within the inside of 

the apartment? 

A. 	Yes. We noticed that we had been burglarized. 

By burglarized, do you mean that someone unknown 

to you had entered the apartment and taken something? 

Yes. 

Do you recall what, if anything, was missing? 

Yes, several items and some cash. 

Do you recall the nature of those items that were 

A watch, money out of my daughter's wallet, money 

out of my dresser. 

And all of those were located within your 

apartment; is that correct? 

A. 	Yes. 

What if anything else did you determine either 

then or at some point later was missing? 

We'd determined that our house key was missing 

Did you give anyone permission to enter your 

Q • 

A. 

Q. 

A. 

Q. 

missing? 

A. 

Q. 

Q • 

A. 

later. 

Q. 
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apartment on that date and take anything? 

A. 	No. 

To your knowledge, had your daughter given anyone 

permission to enter and remove items? 

A. 	No, ma'am. 

Q. 	The house key that you mentioned that was missing, 

where was that normally kept within the inside of the 

apartment? 

A. 	It was kept on a table near the front door. 

Did you, in fact, take your daughter to work? 

Yes. 

Later on that day did you have an occasion to see 

the defendant, Roy Moraga? 

A. 	Yes. 

Q. 	Do you remember approximately what time you saw 

him on that date? 

A. 	At approximately 12:30 he knocked on my door. 

Q. 	The door to your apartment? 

A. 	Yes. 

Q. 	Had Mr. Moraga ever been to your apartment before? 

A. 	Absolutely not. 

Q. 	When he knocked on the door, did you - answer the 

door? 

A. 	Yes. 

And you observed him standing outside your 

Q. 

Q • 
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apartment? 

A. 	Yes. 

Q. 	What, if anything, did you say or did he say? 

A. 	I asked him how he knew where I lived, and he said 

he had always known where I lived. 

Had you met Mr. Moraga on a previous occasion? 

Did you know him from before? 

Yes. 

How long ago had you met him prior to the 5th? 

Two or three weeks before. 

Had you ever done anything social with him after 

that first meeting two or three weeks before the fifth of 

December? 

A. 	Yes. We had some drinks together. 

But never in your apartment; is that correct? 

Never. 

After you and Mr. Moraga had this conversation at 

your front door, did he stay or did he leave? 

No, he left. 	I shut the door. 	I was asleep; he 

On December 5th, 1989, did you see Mr. Moraga 

again after you had told him to leave the area of your 

apartment? 

A. 	Yes. 

Q. 	Would you describe to the Court the circumstances 

(2 • 

A. 

woke me up. 

Q. 

CSRAssociates of Afrvada 
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under which you met Mr. Moraga this last time? 

A. 	I was sleeping in my bed. It was almost time for 

me to get up to go to work, and I heard noises like my stairs 

creaking. 	I screamed out who's there. 

I thought it might be my daughter. I got 

out of bed at that time. I was standing in my doorway in my 

bedroom when he appeared. 

Q. 	Now when you say he appeared, to whom are you 

referring? 

A. 	Roy. 

Q. 	The defendant? 

A. 	Yes. 

Q. 	Did he have permission to be in your home? 

A. 	No. 

At that time, did you know how he gained entrance 

to your home? 

A. 	No. 

Q. 	Would you tell the judge what happened after you 

saw him standing there at the entrance to your bedroom? 

A. I started screaming at him. I told him to get out 

of my apartment. I had kept asking him how did be get into my 

apartment. 

I ran to the bathroom window and screamed 

out of the bathroom window for someone to call the police. 

grabbed me from behind and put his hand over by mouth and dru 

Q • 

CSRAssociates of Nevada 



me to the bed. 

What were you wearing? 

A. 	I was wearing my -- I was still wearing my 

housecoat but nothing underneath. 

9 

Q • 

So you had slept in your housecoat? 

Only because I had been woken up before. 

All right. When he threw you on the bed, what did 

He raped me. 

Now when you say he raped you, I need you to tell 

Q . 

A . 

Q • 

he do? 

A . 

Q • 10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

the judge what you mean. 

A. 	He put his penis in my vagina. 

Q • 	Did you give him permission to do that? 

A. 	Absolutely not. 

Q • 	While you were on the bed and you indicated that 

he raped you, did it happen on more than one occasion, or just 

that one occasion? 

A. 	It happened about 15 minutes later again. 

I need you to describe to the Court, once he 

finished on the first incidence with what you described as a 

rape, what did he then do in order to accomplish the second 

rape? 

A. 	I went upstairs, and he kept asking me to take a 

shower. I took a shower, and he followed me up the stairs 

again. Then he threw me down on the bed again and raped me a 

Q • 
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second time. 

I know these words are difficult. When you say he 

raped you a second time, I need you to tell me what he did. 

Took his penis and entered my vagina. 

Was that with or without your permission? 

Without my permission. 

I'd like to clear up one area. 

he wanted you to take a shower and sent you back upstairs; is 

that correct? 

A. 	Yes. 

Q. 	And the first rape occurred upstairs in the 

bedroom. Is that also correct? 

A. 	Yes. 

Q. 	How did you get from the bedroom upstairs, 

downstairs? What point in this action? 

A. 	I went downstairs. I told him I needed a drink. 

He followed me downstairs to get a drink of water. I got a 

drink of water. 

He tried to rape me downstairs on the 

couch. I got away from him again, and I went back upstairs. 

I thought maybe if I took a shower he'd leave, but he didn't. 

All right. So the second rape then occurred after 

the shower; is that correct? 

A. 	Yes. 

I have nothing further. 

Q • 

You indicated that 

Q • 

Q • 
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MR. HILLMAN: Just a few questions. 

CROSS EXAMINATION 

BY MR. HILLMAN: 

Is it Ms. or Mrs. Hawk? 

Ms. 

Ms. Hawk, where did you meet Mr. Moraga? 

A. 	At Players Lounge. In front of Players Lounge. 

Q 	And you said you had seen him socially a couple of 

times -- went out for drinks; is that correct? 

A. 	No, only once. 

Q. 	Only once? 

A. 	Only once. 

Q. 	Do you remember where that was? 

A. 	It was in front of Players Lounge. 

Q. 	That's the time when you went for drinks? 

A. 	And then we also went to another bar around the 

corner. I can't remember the name of it right now. 

Q. 	Okay. Do you know what street Players Lounge is 

on? 

A. 	Cambridge. 

Okay. Where were you working at that time? 

MS. LIPPIS: Objection, your Honor. Relevance. 

MR. HILLMAN: Well, she was asked if she was 

working, your Honor, number one. Number two, we have the -- T 

Q • 

CSRAssociates of Nevada 



A. 

Q • 

A. 

I 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

12 

think we have the right to ask the question to find out about 

her background a little bit. 

MS. LIPPIS: I asked her were you working at 

that time, and I let it go at that not to give the defendant 

knowledge of where she may be working at this time. 

I'll be happy to provide that information 

to Mr. Hillman. 

THE COURT: I'm going to sustain the objection. 

MR. HILLMAN: 	I'll withdraw the question. 

BY MR. HILLMAN: 

You testified that you were sexually assaulted two 

times; is that correct? 

A. 	Yes. 

And there were approximatley 15 minutes between 

the two attacks; is that correct? 

Yes. 

Were you in Mr. Moraga's presence the entire time? 

Yes. 

MR. HILLMAN: I have no further questions, your 

Honor. 

MS. LIPP'S: 	I have no redirect. 

THE COURT: You may be excused, Ms. Hawk. 

MS. LIPPIS: Your Honor, may I go get my next 

witness? 

THE COURT: Certainly. 

Q. 

Q • 
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JOHN S. FOX, 

having been first duly sworn, was 

examined and testified as follows: 

THE CLERK: Please be seated. 

DIRECT EXAMINATION 

BY MS. LIPPIS: 

Q. 	Would you state your full name for the record, 

please, and spell your last name. 

A. 	John S. Fox. F-o-x. 

How are you employed, sir? 

Police officer, Las Vegas Metropolitan Police 

And how long have you been with the Las Vegas 

Metropolitan Police Department? 

Twenty-one years. 

And where are you currently assigned? 

Sexual assualt division. 

Were you so assigned to that division on or about 

December 5th and 6th, 1989. 

A. 	Yes, I was. 

Q. 	Did you have an occasion to be assigned to the 

investigation of an alleged rape, victim being Penny Hawk, the 

defendant being Roy Moraga? 

A. 	I did. 

Q. 

A. 

Department. 

Q. 
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Did you come in contact with Mr. Moraga at all 

during this investigation? 

A. 	Yes, I did. 

Q • 	Do you see Mr. Moraga present in court today? 

A. 	Yes. He's seated at the defense table wearing a 

brown and beige stripe shirt and glasses. 

MS. LIPPIS: May the record reflect the 

identification of the defendant. 

THE COURT: Yes. 

BY MS. LIPP'S: 

Q • 	During the course of your investigation, did you 

interview Penny Hawk? 

A. 	Yes. 

During that investigation, did you learn from her 

that certain items had been taken from the inside of the 

residence she shared with her daughter? 

Yes, I did. 

Was one of the items taken a key to their 

Yes. 

Regarding the information that you discovered 

during that investigation, did you respond to the jail to 

check the defendant's property? 

A. 	Yes, I did. 

Would you describe for the Court what transpired 

CSRAssociates of Nevada 
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with regard to the apartment key? 

A. 	I went to the detention center at about 10:00 

on the 6th. 

I had previously drawn an outline of an 

existing key belonging to Ms. Hawk. I compared that outline 

with a key found in Mr. Moraga's property. 

I seized that key and took it initially to 

Mrs. Hawk's daughter for tentative identification, which she 

did. 

Then I proceeded to Ms. Hawk's residence 

where I tried it in the keyway in the front door, and it did 

operate that lock mechanism. 

Was this just a lone key that the defendant had in 

his possession? Were there other keys with it? 

A. 	There was a second key on the ring. I don't know 

what it was for. 

Did Ms. Hawk or her daughter identify the key ring 

or the other key that was with their apartment key? 

A. 	Her daughter identified the key alone. She did 

not recognize the key ring or the second key. 

Q. 	Was that evidence then subsequently impounded for 

purposes of use in prosecution? 

A. 	Yes, it was. 

MS. LIPPIS: 	Pass the witness. 

I 

Q . 

Q. 
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CROSS EXAMINATION 

BY MR. HILLMAN: 

Officer Fox, did you find anything else in 

Mr. Moraga's property that was related to the theft that was 

reported by Ms. Hawk? 

A. 	No, I did not. 

MR. HILLMAN: No further questions. 

MS. LIFFIS: 	I have nothing further. 

THE COURT: You may be excused, Officer Fox. 

MS. LIFPIS: 	State rests, your Honor. 

MR. HILLMAN: Your Honor, I have explained to 

Mr. Moraga his right to take the stand today, and upon 

my advice, he'll decline to do so. 	We'll call no witnesses. 

THE COURT: It appears to me from the complaint 

on file during preliminary hearing the crimes committed, to 

wit: Two counts of burglary and two counts of sexual assault. 

And there is sufficient evidence to believe 

the defendant Roy D. Moraga committed said crimes is ordered 

to be bound over to district court to answer to this crime. 

THE CLERK: 	January 11th, 9:00 a.m., 

Department VII. 

(Whereupon, the proceedings were concluded.) 

Attest: 	Full, true, accurate transcript of proceedings. 

jd  
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DISTRICT COURT 

CLARK COUNTY, NEVADA 	FEB 	2 os pm '30 

THE STATE OF NEVADA, 	 ) 
) 

Plaintiff, 	) 
) 

vs 	 ) 
) 

ROY D. MORAGA, 	 ) 
) 

Defendant. 	) 
	 ) 

MOTION AND NOTICE OF MOTION TO ENDORSE NAMES ON INFORMATION  

DATE OF HEARING: 2-15-90 

TIME OF HEARING: 9:00 a.m. 

TO: Defendant above named, and 

TO: Your Counsel of Record: PUBLIC DEFENDER 

YOU, AND EACH OF YOU WILL PLEASE TAKE NOTICE that, on 

Thursday, the 15th day of February, 1990, at the hour of 9:00 

o'clock a.m, or as soon thereafter as Counsel can be heard, in 

the Courthouse, Las Vegas, Clark County, Nevada, the STATE OF 

NEVADA will move the Court for leave to endorse upon 

Information heretofore filed herein the names of the following 

witnesses: 

NAME 	 ADDRESS 

BEHL, Jean R. 	 1100 Dumont #212 
Las Vegas, NV 

University Medical Center 
1800 W. Charleston Blvd. 
Las Vegas, NV 89102 

ERRICHETTO, L. 	 LVMPD 
Badge# 1471 

/ / / / 

CUSTODIAN OF RECORDS 
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By 
DEF0p#11 J. LIPPIS 
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PRINK, Mary Ruth 	 LVMPD 
Badge# 175 

GILLINS, M. 

HAGUE, R. 

LUKE, R. 

MAYO, Harrison Jr. 

PRESCOTT, H. R.N. 

REISH, Don M.D. 

RUDOLPH, D. 

SWIFT, R. 

YOUNG, Sabine R.N. 

/ / / / 

/ / 	/ 

/ / / / 

/ 	/ / 

/ / / 

/ / / / 

LVMPD 
Badge# 3297 

LVMPD 
Badge# 1662 

LVMPD 
Badge# 488 

LVMPD 
Badge# 2860 

Clark County Detention Center 
330 S. Casino Center Blvd. 
Las Vegas, NV 89101 

University Medical Center 
1800 W. Charleston Blvd. 
Las Vegas, NV 09102 

LVMPD 
Badge# 3779 

LVMPD 
Badge# 1048 

University Meical Center 
1800 W. Charleston Blvd. 
Las Vegas, NV 89102 

REX BELL 
DISTRICT ATTORNEY 
NEVADA BAR#001799 

DATED this 2nd day of February, 1990. 
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AFFIDAVIT IN SUPPORT OF MOTION  

STATE OF NEVADA ) 
) ss: 

COUNTY OF CLARK ) 

DEBORAH  J. LIPPIS 
, being first duly sworn, deposes and says: 

That Affiant is a Deputy District Attorney of Clark County, Nevada; that Information has heretofore been 

filed in the within action; that since the filing of said Information Affiant has learned that the testimony of the 

person or persons named in the Motion to Endorse Names on Information, which this Affidavit supports, is necessary 

and material to the prosecution of the within criminal action; that such facts were unknown to Affiant at the time 

of filing Information herein. 

WHEREFORE, Affiant prays that the Court enter an Order for endorsement of names on Information, 

in accordance with NRS 173.045. 

.. 	  
I 	- . 	Notary Public-Slate Of Nevada ! .... 
I • "0.1& -, 	COUNTY OF CLARK 	I,•

i "1' .. ' ; 	GAIL M. ftEIGER 	i 
1 "t.::. - •,f,,, 	My appointment Expires 	I 

I 	' ' 	 Sept 21. 1982 	1 
	 —I 

SUBSCRIBED AND SWORN to before me 

1321
„ 	 , 

this 7cJ 	day of 

POINTS AND AUTHORITIES IN SUPPORT OF MOTION  

TO ENDORSE NAMES ON INFORMATION 

I. After filing the Information the District Attorney shall endorse thereon the names of such other witnesses 

which shall become known to him before the trial as the Court prescribes. Such amendment may be made at any 

time after defendant pleads when it can be done without prejudice to the substantial rights of the defendant. 

NRS 173.045. 

2. The granting on the morning of the trial oft motion to add names of witnesses to a first degree murder 

Information wa.s not error where the defendant's attorney learned the names of such witnesses three days before 

trial, this being a reasonable time to prepare for the defense. State v. Teeter, 65 Nev. 584, 612(1948); Dalby v. 

State, 81 Nev. 517 (1965). 

sU aeu. 
atm= ATTORNEY 

LARK COUNTY COURTHOUSE 
700 SO THIRD STREET 

LAS VIDAL NI 	00111  DA-508 
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3. Any prejudice resulting to defendant because the District Attorney was permitted to add names on the 

Information after the jury had been sworn, he having known these names before trial, was cured by the court's 

granting defendant a continuance (three days) to prepare to meet the testimony of these witnesses. State v. Monahan, 

50 Nev. 27, 35 (1926); Gallegos v. State, 84 Nev. 608 (1968). 

4. Failure to endorse a name does not preclude calling any witness whose name or materiality of testimony 

is first learned at the time of trial NRS 173.045. 

5. Defects or imperfections of form are immaterial. NRS 173.100. Minor defects in an Information. in-

cluding typographical errors, may be disregarded where the intent is clear and the rights of the defendant are not 

prejudiced. 22 CIS 955, Sec. 377. 

DEBORAH J. LIPPIS 

RECEIPT of a copy of the above and foregoing Motion, Notice 
of Motion. Affidavit ad Points and Ajihorjies is hereby 
acknor). edged this  (f  day of  
19 

Attorney for Defendant 

OFFICE OF THE PUBLIC DEFENDER 

DA-S0b 
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DISTRICT COURT, 
E2, Li 0 44 a '90  

CLARK COUNTY-, NEVADA 

CASE NO. C92174 
vs. 	 ) 	DEPARTMENT VII 

) 	DOCKET "P" 
ROY D. MORAGA, 	 ) 

) 
Defendant. 	) 
	 ) 

REPORTER'S TRANSCRIPT OF HEARING IN RE; ARRAIGNMENT 

BEFORE THE HONORABLE CARL J. CHRISTENSEN, DISTRICT JUDGE 

THURSDAY, JANUARY 11, 1990 

9:00 A.M. 

APPEARANCES; 

Far the Plaintiff: 	ROBERT LUCHERINI, Esq. 
Deputy District Attorney 

For the Defendant: 	KAREN E. BRASIER, Esq. 
Deputy Public Defender 

Reported by: Constance Miller, CSR No. 270 
Official Court Reporter 

THE STATE OF NEVADA, 	) 
) 

Plaintiff, 	) 
) 

FCT-44-  
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LAS VEGAS, NEVADA; THURSDAY, JANUARY 11, 1990; 9:00 A.M. 

- - -000 

THE COURT: State of Nevada versus Roy D. 

Moraga. The record will show the presence of the defendant 

in custody and the presence of counsel Karen Brasier, 

Deputy Public Defender; Robert Lucherini, Deputy District 

Attorney, representing the State of Nevada. 

At this time, Ms. Brasier, would you 

hand the defendant a conformed true copy of the Information 

that was filed in this case January 9, 1990. 

Does the defendant waive the reading 

of the Information out loud in open court? 

MS. BRASIER: Yes, Your Honor. 

THE COURT: Does he waive the reading of the 

witnesses' names attached out loud? 

MS. BRASIER: Yes, Your Honor. 

THE COURT: Mr. Moraga, do you understand 

these waivers and join with Ms. Brasier in making them? 

THE DEFENDANT: Yeah. 

THE COURT: So do you waive me having them 

read to you out loud as well as the names? 

THE DEFENDANT: Yeah. 

THE COURT: Do you need those glasses for 

a proscription or something? 

-2- 
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THE DEFENDANT: Yes. 

THE COURT: Is your true name Mr. Roy D. 

Moraga? 

THE DEFENDANT: Yes. 

THE COURT: What is your age, sir? 

THE DEFENDANT: 37. 

THE COURT: What is the extent of your 

formal education? 

THE DEFENDANT: Ninth. 

THE COURT: Ninth grade? 

THE DEFENDANT: Yes. 

THE COURT: Do you know how to read and write 

in the English language? 

THE DEFENDANT: Yes. 

THE COURT: Do you understand the nature of 

the charges contained in the Information in this case 

against you? 

THE DEFENDANT: Yes. 

THE COURT: Mr. Roy D. Moraga, what is your 

plea to Count T of the Information in this case wherein you 

are charged with the crime of burglary, a felony, guilty 

or not guilty? 

THE DEFENDANT: Not guilty. 

THE COURT: Mr. Roy D. Moraga, what is your 

plea to Count II of the Information in this case wherein 

-3- 
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you are charged with the crime of burglary, a felony, 

guilty or not guilty? 

THE DEFENDANT: Not guilty. 

THE COURT: Mr. Roy D. Moraga, what is your 

plea to Count III of the Information in this case wherein 

you are charged with the crime of sexual assault, a felony, 

guilty or not guilty? 

THE DEFENDANT: Not guilty. 

THE COURT: Mr. Roy D. Moraga, what is your 

plea to Count IV of the Information in this case wherein 

you are charged with the crime of sexual assault, a felony, 

guilty or not guilty? 

THE DEFENDANT: Not guilty. 

THE COURT: This case is set down for trial 

before a jury at 10:00 a.m. on Monday, March 5, 1990. The 

defendant and counsel are directed to appear in court on 

Thursday, March 1, 1990, at 9:00 a.m. for the calendar call. 

---000--- 

ATTEST: Full, true and accurate transcript of proceedings. 

STANZE -MILLER, C-SR N1-5. 270 
Official Court Reporter 
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Deputy 

CASE NO. 	C92174 

LVMPD 
Badge# 1471 

LVMPD 
Badge# 175 

LVMPD 
Badge# 3297 
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RLED IN OPEN cc.)u- ; 

CLARK COUNTY, NEVADA,-  FED 1 5 moo  	 19_ 

LORMA sgAm5N, 9Ew 
BY 	 

THE STATE OF NEVADA, 	 ) 
) 

Plaintiff, 	) 
) 

vs 	 ) 
) 

ROY D. MORAGA, 	 ) 	DEPT. NO. VII 
) 

Defendant. 	) 
	 ) 

ORDER TO ENDORSE NAMES ON INFORMATION 

Upon Motion of the STATE OF NEVADA, Plaintiff, by and 

through the Clark County District Attorney, and Notice to 

Defendant above named by and through Defendant's Counsel, 

PUBLIC DEFENDER, and good cause appearing therefore, 

IT IS HEREBY ORDERED that the Motion is granted and the 

Clerk of the above -entitled Court is hereby directed to endorse 

upon the Information on file herein the following names: 

NAME 	 ADDRESS 

BEHL, Jean R. 	 1100 Dumont #212 
Las Vegas, NV 

University Medical Center 
1800 W. Charleston Blvd. 
Las Vegas, NV 89102 

ERRICHETTO, L. 

FRINK, Mary Ruth 

GILLINS, M. 

/ / / / 

DISTRICT COURT 

CUSTODIAN OF RECORDS 
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HAGUE, R. 

LUKE, R. 

MAYO, Harrison Jr. 

PRESCOTT, H. R.N. 

REISH, Don M.D. 

LVMPD 
Badge# 3779 

LVMPD 
Badge# 1048 

University Meical Center 
1800 W. Charleston Blvd. 
Las Vegas, NV 89102 

RUDOLPH, D. 

SWIFT, R. 

YOUNG, Sabine R.N. 

as prospective witnesses in the prosecution of the within 

matter. 

day of 	74-.4-616-4-4.7  DATED this 	 

DISTRIT JUDGE 

2* 

puty District Attorney 

1990. 

LVMPD 
Badge# 1662 

LVMPD 
Badge# 488 

LVMPD 
Badge# 2860 
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Clark County Detention Center 
330 S. Casino Center Blvd. 
Las Vegas, NV 89101 

University Medical Center 
1800 W. Charleston Blvd. 
Las Vegas, NV 89102 
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VS 

ROY D. MORAGA, 

DISTRICT COUkT 

CLARK COUNTMARMVA8A0 

STATE OF NEVADA, 

PLAINTIFF, 

CASE NO. C92174 
DEPARTMENT VIII 
DOCKET 

DEFENDANT. 

JURY 

1. DANIEL GODFREY COOPER 	7 . CLARENCE DON MORGAN, JR. 

2. MARIN VISCAINO HERNANDEZ 	8. PAUL DENNIS PFTARDE 

3. GERRE LEE PITTENGER 	9. MICHAEL PAUL REAGO 

4. DAVID GARLAND BARNEBY 	10. VERONICA ANNE PIKE 

5. COLLEEN MARIE MOONEY 	11. HOWARD L. TOBLER 

6. KENNETH A. NOVAK 	 12. JOSE DeJESUS LEYVA 

ALTERNATES: 1. MICHAEL THOMAS BRIDENBURG 

2. CHARLES WILFORD BEAN 

) 

) 

) 

) 

) 

) 

) 

) 

) 

	  ) 
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VII DEPT. NO. 

DISTRICT COURT 

CLARK COUNTY, NEVADA 
- 	 :.• 

THE STATE OF NEVADA, 

Plaintiff, 

CASE NO. 	C92174 

ROY D. MORAGA, 

Defendant. 

INSTRUCTIONS TO THE JURY (INSTRUCTION NO. I)  

MEMBERS OF THE JURY: 

It is now my duty as judge to instruct you in the law that 

applies to this case. It is your duty as jurors to follow these 

instructions and to apply the rules of law to the facts as you 

find them from the evidence. 

You must not be concerned with the wisdom of any rule of law 

stated in these instructions. Regardless of any opinion you may 

have as to what the law ought to be, it would be a violation of 

your oath to base a verdict upon any other view of the law than 

that given in the instructions of the Court. 

ECE1.14 (1":1* 

rIT 

vs. 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

MAP ": iggq 
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INSTRUCTION NO. 

If, in these instructions, any rule, direction or idea is 

repeated or stated in different ways, no emphasis thereon is 

intended by me and none may be inferred by you. For that 

reason, you are not to single out any certain sentence or any 

individual point or instruction and ignore the others, but you 

are to consider all the instructions as a whole and regard each 

in the light of all the others. 

The order in which the instructions are given has no signi-

ficance as to their relative importance. 

43 
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INSTRUCTION NO. 

An Information is but a formal method of accusing a person 

of a crime and is not of itself any evidence of his guilt. 

In this case, it is charged in an Information that on or 

between December 4, 1989, and December 5, 1989, the defendant 

committed the following offenses: 

COUNT I - Burglary 

did then and there wilfully, unlawfully, and feloniously 

enter, with intent to commit larceny, that certain building occu-

pied by PENNIE HAWK, located at 1000 Dumont #227, Las Vegas, Clark 

County, Nevada. 

COUNT II - Burglary 

did then and there wilfully, unlawfully, and feloniously 

enter, with intent to commit sexual assault, that certain building 

occupied by PENNIE HAWK, located at 1000 Dumont #227, Las Vegas, 

Clark County, Nevada. 

COUNT III - Sexual Assault 

did then and there wilfully, unlawfully, and feloniously 

sexually assault and subject PENNIE HAWK, a female person, to 

sexual penetration, to-wit: Sexual Intercourse, by inserting 

his penis in the vagina of the said PENNIE HAWK, against her will. 

COUNT IV - Sexual Assault 

did then and there wilfully, unlawfully, and feloniously 

sexually assault and subject PENNIE HAWK, a female person, to 

sexual penetration, to-wit: Sexual Intercourse, by inserting his 

penis in the vagina of the said PENNIE HAWK, against her will. 

It is the duty of the jury to apply the rules of law con-

tained in these instructions to the facts of the case and 

44 



determine whether or not the defendant is guilty of one or more 

of the offenses charged. 

Each charge and the evidence pertaining to it should be con-

sidered separately. The fact that you may find a defendant 

guilty or not guilty as to one of the offenses should not con-

trol your verdict as to any other offense charged. 
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INSTRUCTION NO. 4/  

To constitute the crime charged, there must exist a union 

or joint operation of an act forbidden by law and an intent to 

do the act. 

The intent with which an act is done is shown by the facts 

and circumstances surrounding the case. 

Do not confuse intent with motive. Motive is what prompts 

a person to act. Intent refers only to the state of mind with 

which the act is done. 

Motive is not an element of the crime charged and the State 

is not required to prove a motive on the part of the defendant 

in order to convict. However, you may consider evidence of 

motive or lack of motive as a circumstance in the case. 
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INSTRUCTION NO. 	 

The defendant is charged with two counts of burglary. 

In order to convict the defendant of these offenses, the 

elements of the crime of burglary must be proved beyond a rea-

sonable doubt. 

The elements of the crime of burglary are as follows: 

(1) an unlawful entry into any apartment, home, or building, 

either by day or night: 

(2) with the specific intent to commit a larceny or a felony 

therein. 



INSTRUCTION NO. 4. 
Specific intent, as the term implies, means more than the 

general intent to commit the act. To establish specific intent 

the State must prove that the defendant knowingly did the act 

which the law forbids, purposely intending to violate that law. 

An act is "knowingly" done if done voluntarily and inten-

tionally, and not because of mistake or accident or other inno-

cent reason. 

The intention with which entry was made is a question of 

fact to be determined by your consideration of the evidence. 

The intention may be inferred from the defendant's conduct and 

all other circumstances. 
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I INSTRUCTION NO. 

You are advised that Sexual Assault is a felony. 
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INSTRUCTION NO. 

A breaking into or a forced entry into the apartment is not 

an element of the crime of burglary. The law requires only an 

entry with the specific intent to commit a larceny or felony 

therein. 
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INSTRUCTION NO. 	o;11  

Every person, who in the commission of a burglary shall 

commit any other crime, shall be punished therefor as well as for 

the burglary, and may be prosecuted for each crime separately. 

51 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

INSTRUCTION NO. 

Any person who subjects another person to sexual penetration, 

against the victim's will, is guilty of sexual assault. 
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INSTRUCTION NO. _  4,  
Sexual penetration means any intrusion, however slight, of 

any part of a person's body or any object manipulated or inserted 

by a person into the genital openings of the body of another. 



I INSTRUCTION NO. t 

Physical force is not a necessary ingredient in the 

commission of the crime of sexual assault. The crucial question 

is not whether the victim was penetrated by physical force, but 

whether the act was committed without her consent. 



INSTRUCTION NO. 	I 3 
The victim of a sexual assault is not required to do more 

than her age, strength, surrounding facts and attending circum-

stances make it reasonable for her to do to manifest her opposi-

tion. 
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INSTRUCTION NO. 

There is no requirement that the testimony of a victim of 

sexual assault be corroborated/ and her testimony standing alone/ 

if believed beyond a reasonable doubt, is sufficient to sustain a 

verdict of guilty. 



F.  

INSTRUCTION NO. 	 

The defendant is presumed innocent until the contrary is 

proved. This presumption places upon the State the burden of 

proving beyond a reasonable doubt every material element of the 

crime charged and that the defendant is the person who com-

mitted the offense. 

A reasonable doubt is one based on reason. It is not mere 

possible doubt but is such a doubt as would govern or control a 

person in the more weighty affairs of life. If the minds of 

the jurors, after the entire comparison and consideration of 

all the evidence, are in such a condition that they can say 

they feel an abiding conviction of the truth of the charge, 

there is not a reasonable doubt. Doubt to be reasonable must 

be actual and substantial, not merely possibility or 

speculation. 

If you have a reasonable doubt as to the guilt of the 

defendant, he is entitled to a verdict of not guilty. 
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INSTRUCTION NO. a 

The evidence which you are to consider in this case con-

sists of the testimony of the witnesses, the exhibits, and any 

facts admitted or agreed to by counsel. 

There are two types of evidence; direct and circumstantial. 

Direct evidence is the testimony of a person who claims to have 

personal knowledge of the commission of the crime which has 

been charged, such as an eyewitness. Circumstantial evidence 

is the proof of a chain of facts and circumstances which tend 

to show whether the defendant is guilty or not guilty. The law 

makes no distinction between the weight to be given either 

direct or circumstantial evidence. Therefore, all of the evi-

dence in the case, including the circumstantial evidence, 

should be considered by you in arriving at your verdict. 

Statements, arguments and opinions of counsel are not evi-

dence in the case. However, if the attorneys stipulate to the 

existence of a fact, you must accept the stipulation as evi-

dence and regard that fact as proved. 

You must not speculate to be true any insinuations 

suggested by a question asked a witness. A question is not 

evidence and may be considered only as it supplies meaning to 

the answer. 

You must disregard any evidence to which an objection was 

sustained by the Court and any evidence ordered stricken by the 

Court. 

Anything you may have seen or heard outside the courtroom 

is not evidence and must also be disregarded. 
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INSTRUCTION NO. /7 

The credibility or "believability" of a witness should be 

determined by his manner upon the stand, his relationship to 

the parties, his fears, motives, interests or feelings, his 

opportunity to have observed the matter to which he testified, 

the reasonableness of his statements and the strength or 

weakness of his recollections. 

If you believe that a witness has lied about any material 

fact in the case, you may disregard the entire testimony of 

that witness or any portion of his testimony which is not 

proved by other evidence. 
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I 	 INSTRUCTION NO.  ,./r  
2 	During the trial, you have heard evidence concerning a 

3 prior felony conviction of the defedant. Evidence of another 

4 crime is not admissable to prove the character of the defendant 

5 in order to show that he acted in conformity therewith on a 

6 particular occassion. However, it is admissiable and may be 

7 considered for the purpose of determining the credibilty of 

8 the defendant as a witness. 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

60 



I 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

INSTRUCTION NO. /r 

A witness who has special knowledge, skill, experience, 

training or education in a particular science, profession or 

occupation is an expert witness. An expert witness may give 

his opinion as to any matter in which he is skilled. 

You should consider such expert opinion and weigh the 

reasons, if any, given for it. You are not bound, however, by 

such an opinion. Give it the weight to which you deem it 

entitled, whether that be great or slight, and you may reject 

it, if, in your judgment, the reasons given for it are unsound. 
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INSTRUCTION NO. 2 0  

Although you are to consider only the evidence in the case 

in reaching a verdict, you must bring to the consideration of 

the evidence your everyday common sense and judgment as reaso-

nable men and women. Thus, you are not limited solely to what 

you see and hear as the witnesses testify. You may draw reaso-

nable inferences from the evidence which you feel are justified 

in the light of common experience, keeping in mind that such 

inferences should not be based on speculation or guess. 

A verdict may never be influenced by sympathy, prejudice or 

public opinion. Your decision should be the product of sincere 

judgment and sound discretion in accordance with these rules of 

law. 
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INSTRUCTION NO. 2■ 1  
In your deliberation you may not discuss or consider the 

subject of punishment, as that is a matter which lies solely 

with the Court. Your duty is confined to the determination of 

the guilt or innocence of the defendant. 
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INSTRUCTION NO. 

When you retire to consider your verdict, you must select 

one of your number to act as foreperson who will preside over 

your deliberation and will be your spokesperson here in court. 

During your deliberation, you will have all the exhibits 

which were admitted into evidence, those written instructions 

and forms of verdict which have been prepared for your conveni-

ence. 

Your verdict must be unanimous. As soon as you have agreed 

upon a verdict, have it signed and dated by your foreperson 

and then return with it to this room. 
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INSTRUCTION NO. 1E-3 

If, during your deliberation, you should desire to be 

further informed on any point of law or hear again portions of 

the testimony, you must reduce your request to writing signed 

by the foreperson. The officer will then return you to court 

where the information sought will be given you in the presence 

of, and after notice to, the district attorney and the defendant 

and his counsel. 

Readbacks of testimony are time consuming and are not 

encouraged unless you deem it a necessity. Should you require 

a readback, you must carefully describe the testimony to be 

read back so that the court reporter can arrange his notes. 

Remember, the court is not at liberty to supplement the evidence. 
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INSTRUCTION NO. 2.  

Now you will listen to the arguments of counsel who will 

endeavor to aid you to reach a proper verdict by refreshing 

in your minds the evidence and by showing the application 

thereof to the law; but, whatever counsel may say, you will 

bear in mind that it is your duty to be governed in your deli-

beration by the evidence as you understand it and remember it 

to be and by the law as given you in these instructions, with 

the sole, fixed and steadfast purpose of doing equal and exact 

justice between the defendant and the State of Nevada. 

GIVEN: 
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March 	, 1990  

4J 	ci c 6 
FORE PERSON 

I 

2 

3 

4 

5 

6 

7 

8 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

THE STATE OF NEVADA, 	) 
) 

Plaintiff, 	) 
) 

vs. 	 ) 
) 

ROY D. MORAGA, 	 ) 
) 

Defendant. 	) 	DEPT. NO. 
) 
) 

CASE NO. 

• 

MAR 	1990 
• 

Dfi 
C92174 

VII 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

VERDICT  

We, the Jury in the above entitled case, find the defendant 

guilty of Count 1, Burglary. 

DATED this  )5-  	day of 

kevi  

NE441 
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6IY IA1 	 ( 

CASE NO. 	C92174 

" 

MAR5 1990 

-Deputy 

March , 

26 

27 

28 

CE44 

e 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

THE STATE OF NEVADA, 	) 
) 

Plaintiff, 	) 
) 

vs. 	 ) 
) 
) ROY D. MORAGA, ) 

Defendant. 	) 	DEPT. NO. 
) 

	  ) 

VERDICT 

We, the Jury in the above entitled case, find the defendant 

guilty of Count II, Burglary. 

DATED this  LS  day of 

L'L c7f  
FOREPERSON 

V II 
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DISTRICT COURT 

CLARK COUNTY, NEVADA 

THE STATE OF NEVADA, 	) 	 MAR 5 1990 	19 ) 
Plaintiff, 	)  

a
mY 
	-1) ) 

	

Vs. ) 	 t 
) 

ROY D. MORAGA, 	 ) 	CASE NO. 	C92174 
) 	 VII 

Defendant. 	) 	DEPT_ NO. 
) 

) 

VERDICT  

We, the Jury in the above entitled case, find the defendant 

guilty of Count III, Sexual Assault. 

DATED this 	1,6  day of 	March  , 19 90 . 

FO EPERSON 

'Deputy 
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DISTRICT COURT 

CLARK COUNTY, NEVADA 

THE STATE OF NEVADA. 	) 
) 

Plaintiff, 	) 
) OY vs. 	 ) 
) 

ROY D. MORAGA, 	 ) 	CASE NO. 
) 

Defendant. 	) 	DEPT. NO. 
) 
) 

VERDICT 

We, the Jury in the above entitled case, find the defendant 

guilty of Count IV, Sexual Assault. 

DATED this 	/5  day of 	March  , 19  90  

FORE PERSON 

VII 
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DISTRICT COURT 

CLARK COUNTY, NEVADA 

THE STATE OF NEVADA, 	) 
) 

Plaintiff, 	) 
) 

vs. 	 ) 
) 

ROY D. MORAGA, 	 ) 	CASE NO. 	C92174 
) 

Defendant. 	) 	DEPT. NO. 
) 
) 

VERDICT 

We, the Jury in the above entitled case, find the defendant 

not guilty of Count I, Burglary. 

day of  March 	, 19  90  

FORE PERSON 

VII 

DATED this 
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• 
DISTRICT COURT 

CLARK COUNTY, NEVADA 

THE STATE OF NEVADA, 	) 
) 

Plaintiff, 	) 
) 

vs. 	 ) 
) 

ROY D. MORAGA, 	 ) 	CASE NO. 	C92I74  
) 

Defendant. 	) 	DEPT. NO. 	VII 

.r 
4 

(3 

101 

Ii 

12 

13H 

15 

16 

17 

18 

19 

20' 

21 

22 

23 

24 

25 

26 

27 

28 

VERDIC T 

WE, the Jury in the above entitled case, find the defendant 

I not guilty of Count: III, Sexual Assault. 

day of March 	, 19 90 

FOREPERSON 

DATED this 
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• 
DISTRICT COURT 

CLARK COUNTY, NEVADA  

THE STATE OF NEVADA, 	) 
) 

Plaintiff, 	) 
) 

vs. 	 ) 
) 

ROY D. MORAGA, 	 ) 	CASE NC. 	C92174  
) 

Defendant. 	) 	DEPT. NO. 	VII  
) 
) 

VERDICT 

We, the Jury in the above entitled case, find the defendant 

not guilty of Count IV, Sexual Assault. 

DATED this 	 day of 	March 

FORE PERSON 

19 90 
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FORE PERSON 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

THE STATE OF NEVADA, 	) 
) 

Plaintiff, 	) 
) 

vs. 	 ) 
) 

ROY D. MORACh, 	 ) 	CASE NO. 	C92174  
) 

Defendant. 	) 	DEPT. NO. 	VII  
) 
) 

VERDICT  

We, the Jury in the above entitled case, find the defendant 

not guilty of Count 11, Burglary. 

day of 	March DATED this , 19 90 
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REX SELL 
DISTRICT ATTORNEY 

CLARK COUNTY COURTHOUSE 
200 SO. THIRD STREET 

LAS VEDAS, NEVADA 19155 

z 	: 

REX BELL, District Attorney 

NEVADA BAR#001799 
000301 

"dild 
`11"trict Attorney De 

By :c 

DA-51 
1E441 

NO 2I 

istritt (&urt 
CLARK COUNTY, NEVADA  

THE STATE OF NEVADA, 	 ) 
) 

	

Plaintiff, 	) 
) 

—vs— 	 ) 
) 

ROY D. MORAGA, 	 ) 	CASE NO.  C9 217 4 
I D# 9 38 5 5 4 	 ) 

	

Defendant. 	) 	DEPT. NO.  VIII  
) 

	  ) 

MOTION AND NOTICE OF MOTION TO AMEND INFORMATION  

DATE OF HEARING:  6— 6-9 0  

TIME OF HEARING:  9 •- 00 a . m. 

ID: Defendant above named, and 

TO: Your Counsel of Record: Roger Hillman, Deputy Public Defender 

YOU, AND EACH OF YOU WILL PLEASE TAKE NOTICE that, on  wednesday 

, 19  9  	, at the hour of  9  	o'clock, 	A   .M., or as 

soon thereafter as Counsel can be heard, in the Courthouse, Las Vegas, Clark County, Nevada, the STATE OF 

NEVADA will move the Court for an Order permitting the Information heretofore filed in the above entitled action 

to be amended to include an additional count charging Defendant above named as an habitual criminal, pursuant 

to, and in accordance with NRS 207.010. 

DATED this  4t1i  day of 	June  

Deborah J. Lippis 

3 53 rfi 

the  6th  day of  June 

19 90  
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14 

15 

16 

17 

puty District Attorney  
Deborah J. Lippis 

.,.... 
i 	. - . 	Notary Publ4c-State Of Nevada 1  
I ' .....OL. ' 	CC), iNTY OF CLARK 	I 
VW ''If 	GAIL. Art ADGER 	I . 	- 	, 
i 4,..: "0.." 	My Appotntrosint Expires 	! 
I 	 Sept 21, 191X2 	I 
a- 	 A 

SUBSCRIB4.I0 AND SWORN to before me 

this /1(  , day o 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

AFFIDAVIT IN SUPPORT OF MOTION  

STATE OF NEVADA ) 
) ss: 

COUNTY OF CLARK ) 

DEBORAH J LIPP'S 	, being first duly sworn, deposes and says: 

That Affiant is a Deputy District Attorney of Clark County, Nevada; that Information has heretofore been 

filed in the within action; that since the filing of said Information Affiant has learned that Defendant has been 

previously convicted of offenses which are felonies under the laws of the State of Nevada and Defendant should 

be charged accordingly as an habitual criminal. 

WHEREFORE, Affiant prays that the Court enter an Order permitting the Clark County District Attorney 

to file an Amended Information herein, pursuant to NRS 207.010. 

POINTS AND AUTHORITIES IN SUPPORT OF MOTION TO AMEND INFORMATION 

1. An amendment may be made at any time after Defendant pleads when it can be done without prejudice 

to the substantial rights of the Defendant. NRS 173.095. 

2. "Every person convicted in this state of any crime of which fraud or intent to defraud is an element, 
or of petit larceny, or of any felony, who shall previously been twice convicted, whether in this state or elsewhere, 
of any crime which, under the laws of this state would amount to a felony, or who shall previously have been 
three times convicted, whether in this state or elsewhere, of petit larceny, or of any misdemeanor or gross misde-
meanor of which fraud or intent to defraud is an element, shall be adjudged to be an habitual criminal and shall 
be punished by imprisonment in the state prison for not less than 10 years nor more than 20 years.'' 

"Every person convicted in this state of any crime of which fraud or intent to defraud is an element, 
or of petit larceny, or of any felony, who shall previously have been three times convicted, whether in this state 
or elsewhere, of any crime which under the laws of this state would amount to a felony, or who shall previously 
have been five times convicted, whether in this state or elsewhere, of petit larceny, or any misdemeanor or 
gross misdemeanor of which fraud or intent to defraud is an element, shall be punished by imprisonment 
in the state prison for life with or without possibility of parole. If the penalty fixed by the court is life 
imprisonment with the possibility of parole, eligibility for parole begins when a minimum of 10 years has 
been served." 

REX BELL 
DISTRICT ATTORNEY 

CLANK COUNTY COURTHOWIE 

LATO
S a. MAO STRUT 

VSSAS., NEVAIDA 111155 DA-51a 
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"In proceedings under this section, each previous conviction must be alleged in the accusatory pleading 
charging the primary offense, but no such conviction may be alluded to on trial of the primary offense, nor may 
any allegation of such conviction be read in the presence of a jury trying the offense or a grand jury considering 
an indictment for the offense." NFtS 207M0. 

3. A state of a previous conviction under habitual criminal act does not charge an offense. It is only the 

averment of a fact which may affect the punishment. 

State v. Bardmess, 54 Nev. 84; 

Hollander v. State, 82 Nev. 345, 418 P.2d 802. 

RECEIPT of a copy of the above and foregoing Motion, Notice 
of Motion, Affidavit ap4 Points and AuthonOes is hereby 
acknowledged this  V  day of • 
19 

Attorney for Defendant 

OFFICE OF THE PUBLIC DEFENDER 

---- —77 _ 

Attorney for Dpfetidant 
Roger Hillman, DPD 

REX BELL 
DISTRICT ATTORNEY 

CLARK COWRY CORUNDUM 
200 SO. MIRO STREET 

LAS VEGAS, NOMA 01105 DA-51b 
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. PLIOND PALMER, 
Carol S. Meguil• lboo• 

-MIMI 9  

Related 
Cern. 

MI= 

• 
IN Imo IMPIRP110/1 aciisler r 0  

S) 	4/ INAINCOPA COUNIT, StATE Of ARIZONA 

12-s 	Feb. 7, 1277 	 JUDOS MAPP,PASSIMIG 
04, 4 

STATE Or ARIitORA 

vs. 

ilaY--IMUJIMUMMCIA 

9'5949 

County Attorney 
by _Xis X. Stuart 

Adult Probation Department 

Maris:sopa County Sheriff'. Office 

P.D:41010Or'  A. SOMSDOrd  
Defense c ..s41 

SSNTENCS - PROBATION - NO JAIL 

The State is represented by thr above-named deputyr 
the defendant is present with 	1 above haftad. Court 
A•pott•ri  Nerilvn Aseebee  

The defendant is advised of the charge, thr 
'determination of guilt and is given an opportunity to speak. 

The Court hae reviewed the Pre-dentesee Seport, 
Having found no legal cause to delay, the Court 

enters the following judgment and sentences 

IT IS THE JUDGMENT of the Court that the defendant 
is guilty of the crime of  AgeraVated Assault. Oesp-And  

	 _— 	 

eoerLttco on: 	Ditomeber 11, 1776  

in violatlon of ARS 13.-214, 13-24,  (A) 

As punisnnent for this crime. 

ORDERLD suspending imposition of sentence and placing 
the defendant on probation for • period of 	PM 1$)  
Comitencing 	PebetiarY 7. 1977 	• uader the superntla of 
the Piebatten Department of this Court, in accordance with the 
formal Judgment and order suspending sentence end imposing terse 
of probation signed toy the Court. 

ienp 	bl-SSWTENCE - PROPATION  - MO JAIL 
IContintred on next page) 

4 

• 

!±Ineves===r1 
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Related 
:asee: 

Is• •■••1.,••■••••• 

or • S. VP 

IN THE SUPERIOR COLIIiIT 
OP 

NAMICOPA COUNTY. STATE Of ARIZONA 

STATE or AnInOnn vs. 	NORMA 	 (eoetimmed) 

OnDkRED defendant shall make and pay restitution 
tnrough the Clerk of the Superior Court of Naricope county in 
the total amount of $  1111  is regular monthly payments 
of $ 	each Month beginning pit
and on the -----‘ 	  day of each month thereafter until paid 
in lull. 

ORDERED defendant shall pay a fine to the Clerk Of 
the Superior Court of Maricopa County in the amount of 
$  N/A 	on or before 

The written terms and conditions of probation are 
handed to the defendant for explanation and signature. 

ORDEAL]) releasing defendant, exonerating any bond 
imodagmemeldeirm3 1111111111tIossaut 

The defendant la advised concerning the consequences 
of failure to abide the conditions of probation. 

The defendant is advised concerning rights of *japes' 
and written notice of those rights is provided. 

FILED: Conditions of Probation, signed by defendant. 
(Copy provided defendant.); Notice of Appeal 
Rights, signed by defendant. (Copy provided 
defendant.) 

ISIKINDs ORDER or RELRASE. 

• 1 

b2•.IMMTICIOC1 - PRORATION - MO JAIL 54 
Per 

MITIECEMIT!!!!!n7 
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DIRECTOR 
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P . 1 rliAk 08 '90 1332 DOC OFFENDER SERVICE 

cArizmut Ptpartment of Cametirate 
Mt WEST JEFFERSON 

PHOENIX, AA1XONA WOO 
(102) 642401 

°EFS OFR SPPV/C.F.S 
FACSIMILE TRANSMISSION COVER SHEET 

Date: irMitefri Se) // 4/ 

To: e A it K COV D 	c 

Attn: L.T. 	6 L Ade. 	L4Pil Olt at AL) A,  

No. of Pages (Excluding Cover Sheet) 

Should any pages need to be re-transmitted- 
please call us ASAP at (602) 542-5586 

Contact Person 	bo6 1.9,44-7-z, 

Achn,Nisk.4 r 	ASSAs 

Extension 	0,2_ 
Our Fax Number 

2 . F42„ 1A2a 

IN THE SUPERIOR COURT 
OF 

MARICOPA COUNTY, STATE OF ARIZONA 

32-L 	May 23, 1983 	Hon. Cecil B. Patterson, Jr. 
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Extended Page 	1,1 
VIVIAN KRINGLE, 

-rsa-Tr 

131275 !STATE OF ARIZONA, 

vs. 

ROY DAN/EL MORAGA m Oi 	rg. P Imary Wisdom for M, Tarribile ,  
MAY 3 1 1983 

ARIZONA STATE • Din. OF CORRECTIONS 
NOON SECTION Dept. of Corrections 

MCSO 

APO 

County Attorney 
• By: Fred Newton for 

Herb Williams 

Criminal judgments-Clerk's C') 

• 

SENTENCE- IiRISQNT-PPARTMENT OP CORRECTIONS 

9:35 a.m. 

The State is represented by the above-named counsel; the 
defendant is present with above-named counsel. 

Court Reporter Frances Turman,  	is present. 

The defendant is advised of the charge, the determination o. 
guilt and is given an opportunity to speak. 

Having found no legal cause to delay rendition of judgment 
and pronouncement of sentence, the Court enters the following judg-
ment and sentence: 

IT IS THE JUDGMENT of the Court that the defendant is guilty 
of the crime of Count I; Attempted Aggravated Assault 

a ass_____ 	011Y.' --7---7n0.-angerous, 
nonrepetoffanse, in violation of A.R.S. 13-1001, 1204(A)(2), 

(B), 1201, 701, 702 and 801 

4•■•■■■•■•••• 

a lase - 	dingerous/nondangerous, repetitive/ 
nonreepetraFrafense, in violation of A.R.S. 

committed on 
*mmomr.rrd■.. .. .m.■•■ ■•■■  

IMI•111■1111.11 

' 	 TT"-"7 

0•1■10.1. 11•MMPPINI limoww. •••••• 

committed on Zari 	1.  1983 
and 

1401bat 	[ SENTENCE-IMPRISONMENT-DOC • "-'*CONTINUED) 	 
:I? 1983 poci. 	  

4 

/‘Y  .1,5''1983  
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APPiALS  

sown vENNO 
II 

ADIFE .7 t.ME  

CRAPZE OF V INLE 

."•ore an  
wooldse  

MN riNCING  

IN THE SUPERIOR COURT 
OF 

MARICOPA COUNTY, STATE OF ARIZONA 

VIVIAN KRINGLE, Jaioi (.31L-con-miCiaaw 
Hon. Cecil B. Patterson, Jr. 

Pere 

MAR 08 '90 13:33 DOC OeFENDER SERVICE P.E 
OFPicg IDISTRIatjTION 

!XV" 

32-L 	May 23, 1.983 
UNTE 

!R 131275 STATE vs. Moraga ( CONTINUED) 

The defendant was also found to have been previously 
convicted of the following felonies: 

1. 

a Class 
in 

none 

felony, nondangerous/dangerous convicted on 

2. 
a Class 	felony, nondangerous/dangerous convicted on 

in 

Upon consideration of all the facts, law and circumstances 
relevant here, the Court finds that suspension of sentence and a 
term of probation are not appropriate and that a sentence of incar-
ceration with the Arizona Department of Corrections is appropriate. 
The Court further finds that there are circumstances sufficiently 
substantial to call for a CLEt PresumptivellegrRWRIMMOIRIEREMS 
term. These circumstances are as stated by the Court on the recon.1 

As punishment for thistLIMME crime= 
As to Count I: 
IT IS ORDERED that • de en-ant s co mm tt . to to Ar zona 

Department of Corrections for a term of imprisonment for rowl (41  
years; which is the Presumptive/VMSNUMWMUMOMXterm to date 
from ,Mav 23. 1983 	 and defendant is to be given credit for 

50 	'  days served prior to sentencing. 

As to. 
IT IS ORDE -- 0 t t t e -e •n-ant $ c-,,  tte• to t • 	sone 

Department of Corrections for a term of imprisonment for 
years; which is the Presumptive/Aggravated/Mitigated t.xm WiEi  
from 	 and defendant is to be given credit for 

days served prior to sentencing. 

1 .0Wiji7 
CCURT 

SENTZNCE-IIIP azscsimairro- Oder: Till CENTErt 
•

mAy 	 1983( CONT/bititO) 

4uvf 412,11( 1983 
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COCCI 013T419UTIQN 
AM1Aa 

g•01 H 0 10140 •0
0(TOI" 

CP.ANZIE T3A  

RIMAND6 	 
UNTINCING 

MAR OS '90 13:23 DOC OFFtNDER SERVICE 

IN THE SUPERIOR COURT 
OF 

MARICOPA COUNTY, STATE OF AtIZONA 

WAN MINGLE, oe, 
M. D1 Vega br'"' 

•••■• cwri 

9:39 a.m. Hearing concludes. 

CE 
SENTENCE-IMPRISONMENT:DOC 	• 11.114A r 3 17 

Peed 

32-1, 	May 23, 1983 Hon. Cecil B. Patterson, Jr. 

OR 131275 STATE vs. moraga (CONTINUED) 	 

The defendant is advised concerning rights of appeal and 
written notice of those rights is provided. 

ORDERED exonerating any bond. 

ORDERED granting motion to dismiss Count II 

ORDERED authorizing the Sheriff of Maricopa County to delivE 
defendant to the custody of the Arizona Department of Corrections 
and authorizing the Department of Corrections to carry out the ter: 
of imprisonment set forth herein. 

ORDERED that the Clerk shall remit to the Department of 
Corrections a copy of this order, plus all pre-sentence reports, 
probation violation reports, medical and psychological reports 
relating to the defendant and involving this cause. 

FILED: Notice of Rights of Appeal, signed by the defendant. 

ISSUED: Order of Confinement. 

• MAY ti 1983 
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The foregoing Minute Entry is a full, true and correct coo ,/ of 
the orithnel Order on file in this office. 

Attest 	 MAY 2 6 19E3  
VIVIAN KRINGLE, Clerk of the Superior Court of the State 
of Arizona, in and for the ikpunty at Maricopa. 

Dapuly 

30INI3S d3OW33.30 DOG VE:ET 06, BO didW 

p'd 



In the Superior Court of Yavaoai County 
STATE OF ARIZONA 

STATE OF ARIZONA, 
ar 

County of Yavapai 

I. ETHEL BOUTON, Clerk of the Superior Court of Yavapai County, State of Arizona, do hereby certify 

and attest the foregoing to be a full, true and correct copy of the 	indictmefitz Plea Agreement; and  

Soatanco of Prnhatinn, State of Arizona vs. Roy Daniels Moraga, Case No. 12891 

as the same appear 	of record in my office. 

IN WITNESS WHEREOF, I have hereunto 

set my hand and affixed the Seal of said Superior 

Court at Prescott, this 	10th day of 

May 	 90 
, A. D., 

ETHEL 11011T0t4 

Clerk, Superior Court 

by Deputy 
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SUPLITIOR COURT OF ARIZONA 

YAVAPAI COUNTY 

PRESCOIF, AZ 

L BOUV,4  dirk / 
61 Arz  

I  

3  
• 

Div 

NO. 	12891 

JAMES B. SULT 	 Mary Slaughter 
Date 	 Itnige-or.essrmisississtier 

June 6, 1988 
Deputy 

/9-Po 
FILiD 

gawk, 	 
AN 6 1988 

SIAIE OF ARIZONA 	 County Attorney 

VS 	 • Fir 	Julia Stoner 

ROY DANIELS MORAGA 

DAIE OF BIR I I I: 	1/27452  

William T. Xigpr 
Defense Counsel 

SENTENCE OF PRORATION 

10:30 	a.m./pan, The Slate is represented by the above named Deputy County Al- ,. 	. 
tor new, the Defendant is present with counsel named above. 

Court Reporter  Sandra K Markham 	IS present. 

The Deferidarit is advised of the charge, the 'determination of guilt and is given the opportunity 

to speak. 

Pursuant to A.R.S. Section 13-607,111e Count finds as follows: 

WAIVER OF COUNSEL The Defendant knowingly, Intelligently, and voluntarily waived his right 

to be represented by counsel after being advised of the tight to be represented by counsel In-

cluding the right to have counsel appointed free of charge if the Defendant Is Indigent. 

)-7-1  

WAIVER or JURY TRIAL The Defendant knowingly, intelligently, and voluntarily waived his right 

to a trial by Jury after having been advised of his right to same. the determination of guilt was 

based upon a trial to the Coml. 

WAIVER or 1 RIAL 1 he Defendant knowingly, intelligently, and voluntarily waived his right to a 

trial with Or without a fury, his right to confront arid cross examine witnesses, his right to testify or 

remain silent and his right to present evidence and call .  is own witnesses alter having been ad-

vised of these rights. The determination of guilt was baser] upon a plea of guilty/isworaeatost. 

JURY VERDICT The determination of guilt was based upon a verdict of guilty after a Itory trial. 

(Continued) 	 page 	1 
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June 6, 1988 	 JAMES B. SOLT Mary Slaught er 3 
Div 	 Dale 	 Judge 01F-C-emmaissitiliet 	 Dewily 

No. 	12891 

S fA I E VS. 	ROY DANIELS MOFtAGA 

Having found no legal cause to delay rendition of judgment and pronouncement of sentence, the 

Court enters die following judgment and sentence. 

IT 15 Ti IE JUDGMENT OF TI IE COURT that the Defendant is guilty of die crime of 

Third Degree  Burglary  

a Class 	4 	reiony/DakitentogtomodatimigRatitd; noritiangerous and nonrepethive offense, in viola- 
13- 701 13-702, 13-801 

lion of A.R.5. 13-1506, 13-1501 1  commilleti on 	January 10, 1988  

and 

a Class 	  felony/misdemeanor/tindesignated, nondangerous and nonrepetitive offense, in 

violation of A.R.S. 

committed on 

and 

a Class 	  felony/misderneanor/unclesignated, nondangeruus and nonrepetitive offense, in viola- 

. thin of A.R.5. 

committed on 

and   

a Class 

violation of A.R.S. 

committed on 

arid 

a Class 

lion of A.R.S. 

felonytnalsclerneanor/undesignated, noridangerous and nonrepetitive nffense, in 

felonamisdemeanoriundesignated, nondangerous and nonrepetitive offense, in viola- 

connoilletion 

(Continued) 	 Page 	2 
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3 	 June 6, 198$ 	 JAMES B. SULT 	 Mary S 1 alaghter 

	

Div 	 Dale 	 judgetwEereirtleISSielief 	 Deputy 

No. 	12891  

STATE VS. 	ROY DANIELS MORAGA 

Upon consideration of the offense, and the facts, law and circumstances involved in this case, the 

Court finds that the Defendant is eligible for probation. The specific reasons for the granting of 

probation are stated by the Court on the record. 

I 	I 

x_  

I 	I 

I 	X I 

The Court further finds that the term of probation should include incarceration in the County Jail 

as a term and condition of probation. 

The Court further finds that the term of probation should include Imprisonment In the custody of 

the Arizona Department of Corrections as a term of probation. 

As punishment for this/these crime(s), 

IT IS ORDERED suspending imposition of sentence and placing the Defendant on probation for a 

period of  4 years  commencing  June 6, 4.988  

under the supervision of the Adult Probation Department of this Court, in accordance with the for-

mal Judgment and Order suspending sentence and imposing terms of probation signed by the 

Court. 

As a condition of probation, 

IT 15 ORDERED that the Defendant be Incarcerated in the Yavapai County Jail for a period of 

-  	 commencing 

with credit for 	 days served. 

IT 15 ORDERED that the Defendant be committed to the Arizona Department of Corrections for a 

term of imprisonment for a period of 	  

commencing 	  

IT IS ORDERED that the Defendant pay a monthly probation services fee to the Clerk of the Supe- 

rior Court of Yavapai County at a rate of $  30 . 00 	commencing on 

July 1, 1988 	and due on the 	1st 	day of each month thereafter during the 

term of probation. 

(Continued) 	 Page 	3.  
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in the amount of $ 

$  -0-  
ictim Compensation  

Fund 
X 

I 	I 

3 	 June 6, 1988 	 JAMES B. SULT 	 Mary Slaughter 
Div 	 Date 	 judge er-C-ommissioner- 	 Deputy 

No. 	12891 

STATE VS. 	ROY DANIELS  MORAGA 

RESTITUTION 

ORDERED that the defendant shall make and pay restitution to the victim of this crime, for the 

victim's economic loss, through the Clerk of the Superior Court of Yavapai County in the total amount of 

$  647.40 to James Strauss, Jerome, Arizona 86331  

mmximefemexxxxxxxxxxxxxxxxxxxxxxxxxx  in regular monthly payments of 
$  53.95  commencing  August 1, 1988  and on the  1st  day of each month 
thereafter until paid in full. 

six months following release from custody or in regular monthly payments of 

 commencing and on the day of each month 

thereafter until paid in full or as ordered by the Board of Pardons and Paroles pursuant to A.R.S. Section 31-412, 

whichever date first occurs. Any order entered by the Board pursuant to A.R.S. Section 31-412 shall be trans-

mitted to the Clerk of the Superior Court of Yavapai County. 

REIMBURSEMENT 

ORDERED that the defendant shall make and pay reimbursement through the Clerk df the Superi-

or Court of Yavapai County for the reasons stated on the record and in the terms and conditions of probation, 

  on or before   or in regular monthly 

each month beginning on 	  and on the 
day of each month thereafter until paid in full. 

FINE 

ORDERED that the defendant shall pay a fine to the Clerk of the Superior Court of Yavapai Comity 
—0— 	  which equals $ 	—0— 	 plus a surcharge of 

and $100.00 	is designated as restitution to be paid to 

said fine and surcharge to be paid 

on or before  September 1 . 1988 	salt lomat itac X0(Xiii*XpEIVXICH ViC X 

icxxxxxxxxxxxxxxxxxinoxmlicinixxxxxxxxxxxxxxxxsaskanckbxxxxxxxxxx0matxaginconotbt  

titentafiocuttlitIndthint 

X 

X 

in the total amount of $ 

payments of $ 	 

Ix 	I 

six months following release from custody or in regular monthly payments of 

commencing 	 and on the 	 day of each month 

theredfier until paid in full or as ordered by the Board of Pardons and Paroles pursuant to A.R.S. Section 31-412, 

whichever dale first occurs. Any order entered by the Board pursuant to A.R.S. Section 31-412 shall be trans-

mitted to the Clerk of the Superior Court of Yavapai County. 

(Continued) 	 Page 	4  
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No. 	12891 

June 0. 198e 
Dale 

JAMES B. SULT 	 Mary Slaughter 
ji7iF7—n-C-evarstissiorrie+ 	 Deputy 

SIAI E VS. 	ROY DANIELS MORAGA 

:the written terms and conditions of probation are handed to the Defendant for explanation, ac-

ceptance, and signature. Defendant agrees to the stated waiver of right of extradition. lhe Defendant is advised 

concerning the consequences of failure to abide by the conditions of probation. 

"the Defendant is advised concerning rights of appeal and written notice of those rights is provided. 

ORDER granting the Stale's Motion to Dismiss 	Count s  II and III of the 

Indictment herein. 

ORDERED rensanding Defendant to the custody of the Sheriff of Yavapai County and authorizing 

the Sheriff to carry out the condition of incarceration and probation. 

ORDERED authorizing the Sheriff of Yavapai County lo transport the Defendant to the Arizona 

Department of Corrections and authorizing the Department of Corrections to carry out the condi-

tion of imprisonment on probation. 

ISSUED: Order of Confinement 

ORDERED that the Defendant be released from custody as to this cause only. 

ISSUED: Order of Release 

I x 

ORDERED that the Clerk of the Superior Court remit to the Department of Corrections a copy of 
• 

this Order, pins all pre-sentence reports, probation violation reports, medical and psychological re-

ports relating to the Defendant and involving this cause. 

ORDERED exonerating any bond. 

FILED: Conditions of Probation and Notice of Right to Appeal, both signed by the Defendant and 

copies provided to the Defendant. 

Let the record reflect that the Defendant's fingerprint is permanently affixed to this sentencing or-

der in open Court. 
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ROY DANIELS MORAGA 
Defendant PLEA AGREEMENT 

IN THE  SUPERIOR 	COURT OF THE STATE OF ARIZONA 
IN AND FOR THE COUNTY OF YAVAPAI 

State of Arizona 	 No.  12691  

vs. 	 Division 	3  

The Stale of Arizona and the defendant hereby agree to the following disposition of this case: 
Plea: The defendant agrees to plead guiltyaREINIIIIIIKto: 

Count I, as alleged in the Indictment.  

This is a non dangerous offense under the criminal code. 

Terms: On the following understandings, terms and conditions: 

0 1. The crime carries a presumptive sentence of  four (4) 	years; a minimum sentence of 
two (2 	 years and a maximum sentence of five (5 ) 	years. 
Probation isihmegkavailable. Restitution of economic loss to the victim will be required. 

The maximum fine that can be imposed is  $150,000.00 	plus  37Z  
percent surcharge. Special conditions regarding sentence, parole or commutation imposed by statute (if any) are 
none. 

O 2. The parties stipulate to the following additional terms: (These stipulations are subject to court approval at the 

time of sentencing as set forth in paragraph II). Defendant will pay a $100 assessment-to  the , 

Victim's Compensation Fund. Restitution Will be paid in the amount of 647.40 to  

Betty's Ore House. 

O 3. The following charges are dismissed, or if not yet filed, shall not be brought against the defendant 
Counts II and III of the Indictment. State will not allege any  prior convictions. 

El 4. This agreement, unless rejected or withdrawn, or reversed upon appeal by defendant, saves to amend the 
complaint, indictment, or information, to charge the offense to which the defendant pleads, without the filing of 

• any additional pleading. If the plea is rejected or withdrawn, or if the conviction is reversed upon an appeal by the 
defendant, the original charges and any charges that are dismissed by reason of this plea agreement are 
automatically reinstated. 

O S. If the defendant is charged with a felony, he hereby waives and gives up his rights to a preliminary hearing or 
other probable cause determination on the charges to which he pleads. The defendant agrees that this agreement 
shall not be binding on the State should the defendant be charged with or commit &crime between the timeof this 
agreement and the time for sentencing in this cause; nor shall this agreement be binding on the State until the State 
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VS. 

ROY DANIELS MORAGA 

Plaintiff, 

Defendant(s). 

e,e7 
uperior Court of rttripuut  

Pabitpai Countp 

State of Arizona, 

Superior Court No 	  

Grand Jury No. 	4n "GI' 4.064 	 

Division 	  

INDICTMENT 

(FELONY) 	(NOIDDIALOIDDIV 

The grand jurors of Yavapai County, Arizona, accuse Bny nAnials Mnr s ga  

Uppor Yoram charging that in 	  
Precinct, Yavapai County, State of Arizona: 

COUNT I 

On or about January 10, 1988, ROY DANIELS MORAGA, 
with intent to commit a theft or a felony therein, 
entered or remained unlawfully in or on thQ 
non-residential structure of James Straus doing 
business as Betty's Ore House, located at 309 Main 
St., Jerome, Az, in violation of A.R.S. 5§ 13-1506, 
13-1501, 13-701, 13-702 and 13-801. 

COUNT II  

On or about January 10, 1988, ROY DANIELS MORAGA, 
knowingly controlled property of James 	Straus, 
to-wit; 	cigarettes and currency, of a value of 
$100.00 or more but less than $250.00, with the 
intent to deprive James Straus of such property in 
violation of A.R.S. §§ 13-1802, 13-1801, 13-701, 
13-702 and 13-801. 

**SEE ADDITIONAL CHARGE ON NEXT PAGE** 
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.TAnsiAiry 91 _ I CAR 
Dated 

COUNT III • 

On or about January 10, 1988, ROY DANIELS MORAGA, 
rocklessly defaced or damaged property, to-wit: 
ventilation fan, door, window, and cash register, of 
James Straus, causing damge in an amount of more 
than $100.00 but less than $1500.00 in violation of 
A.R.S. §§ 13-1602, 13-1601, 13-701, 13-702 and 
13 801. 

CHARLES R. HASTINGS 
Yavapal County Alformey 

THOMAS B. LINDBERG 
By 	  

Deputy County Attorney 	 (Foreman writes "A True Ball 

Foreman of the Grand Jury 

IOIVA %M., 11 e, 
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**TATTOOS SEE ATTACHED SHEET AZ SID 03005925  

	

CAUSE NO. 	DATE 	 OFFENSE/A.R.S. NO. 	 CLASS 	NCIC 

	

12891 	1110488  NON–RKSJITIRNTT AL SURGLRY 	Ar  
	  13-15_0E. 13-1501. 12-701.  	 ---- 
	  13-702. 13-801  , 	 

STATE OF ARIZONA . 	. 
COL 	iF  YAVAPAI 	ADULT PROBATI 	PARTMENT 

PROBATION OFFICER  NANCY L SPRTGGS 	fri.JBATION NO. 	1284  
INTERVIEW DATE: 	MARCH 22, 1988 

NAme  ROY DANIELS MORAGA JR  
RESIDENCE  P . . BOX 1075 CLARXDAL,E, Z  

2591 _MOUNTAIN VIEW DR .  

PHONE  634-3889 	MESS. PHONE 	  

AK Amm 	SORNY 	  
1.0. IAARKS  SCAR – 10" R. WWI ST * *rvirrf,TpLE  

E meLov a RmoBRESS/PHONE  IINEMPLOYED 	TATTOOS  

OCCUPATION  GIVIT1ND MAINT 	EDUCATION 	  

MARITAL STATUS 	 PIELIOION  CATH  comic:km  0  

RACE _SPLA14sEx.11...____NT.  5 ' 11" 
e Y es _BB_ HAIR  BR WT  180  
D og  10/27/52 	AGE --al-- 

CITIZEN OF 	USA  

BIRTHPLACE 	MESA. AZ   
o nneaws Loc. NO AZ  
es.No.  527-95-8289  
Per 'No.  75941 4 H  

irtrtlITYIT9 	  

ARREST DATE/AGENCY  1116/88 JEROME P.D. 	DATE/INDICT?? FILED-  1-21-81  

D ATE INCAR.  I. /1  16 / 8 8  RELEAill: DATE/STATUE  3/15/88 BOND0RQR  
DAYS IN JAIL THIS ARFIEST_B.L. REMAND JUVENILE COURT/DATE 	  

DEFENSE COUNSEL  WILL;AM EIGER (APT1 	PROSECUTOR  MARC HAMMOND 
GUILT BY/DATE  QOP 3/15188 	SENTENCING JUDGE  JAMES SULT 
DATE OF SENTENCING/SENTENCE 	ADRTT. 11, 1414/1 DIV TTT 

COO(FENDANI$POSITION 

CASE NO. NO. CONVICTIONS: 

NO. INCARCERATIONS: 

NO. SUPERVISIONS; 

FEL.  7  
PRISON. 	 JAIL —LOTH, R 

ESCAPES 

PRO11.--LPAROLE–Z_OTHER --0-- 

CHARGE 	 STATE 

• 

NARCOTICS/ALCOHOL HISTORY 	PAST POLY DRUG/ALCOHOL ABUSE 
TREATMENT/PROGRAMS 	A. A.  

A X U 

NONE MILITARY HISTORY: 

B RANCH 	 TYPE DISC 14. 	  

ENTRY OATS 

0111111111111111111111111' 

DISCHARGE DATE 	  

PROBATION: 

PROS. TERM. DATE • 	  

TYPE TERM. 	  

CLASS. 	 FIRST FEL. 	  

, NAME 	 RELATION AGE 
ROI MORAGA 	PATH 	62 P . 0 . BOX 1AngEsCLARKDALE , A Z 6e3V311119  
$USIE MORAGA 	MOTH .  61 SAME  

cmc 
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**TATTOOS 

R.U. ARM 
WOMAN WITH WIZARD 
CHRIST 
MEXICAN FLAG 
GAVE YARD 
PEACOCK 
POPPIES 

L. ARM 
3 WOMEN 
1 WOMAN 
VIRGIN MARY 
AXTEC WARRIOR 

MAGORA ON STOMACH 
2 WOMEN AND 2 PEACOCKS ON BACK 
ROSE ON L. CHEST 

ALL RPISON TATTOOS 

R. FOOT 
SPIDERWEB 
LADY L. THIGH 
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YAVAPAI COUNTY 

ADULT PROBATION DEPARTMENT 

Superior Court, Prescott, Arizona 

Prosecutor: Marc Hammond 

: Defense: William T. Kiger 	 Sentencing: April 11, 1988 

DEFENDANT'S NAME: ROY DANIELS MORAGA 

OFFENSE:  

Original:  

COUNT I 

On or about January 10, 1988, ROY DANIELS MORAGA, with 
intent to commit a theft or felony therein, entered or 
remained unlawfully in or on the non-residential 
structure of James Straus doing business as Betty's Ore 
House, located. at 309 Main St., Jerome, Az., in 
violation of A.R.S. 13-1506, 13-1501, 13-701, 13-702 
and 13-801. 

COUNT II 

On or about January 10, 1988, 	ROY DANIELS MORAGA, 
knowingly controlled property of James Straus, to-wit: 
cigarettes and currency, of a value of $100.00 or more 
but less than $250.00, with the intent to deprive James 
Straus of such property in violation of A.R.S. 13-1802, 
13-1801, 13-701, 13-702 and 13-801. 

COUNT III 

On or about January 10, 1988, 	ROY DANIELS MORAGA, 
recklessly defaced or damaged property, 	to-wit: 
ventilation fan, door, window, and cash register, of 
James Straus, causing damage in an amount of more than 
$100.00 but less than $1,500.00 in violation of A.R.S. 
13-1602, 13-1601, 13-701,. 13-702 and 13-801. 

Amended Court Action:  

COUNT I 

On or about January 10, 1988, ROY DANIELS MORAGA, with 
intent to commit a theft or felony therein, entered or 
remained unlawfully in or on the non-residential 
structure of James Straus. doing business as Betty's Ore 
House, Located at 309 'Main St., Jerome, Az., in 
violation of A.R.S. 13-1506, 13-1501, 13-701, 13-702 
and 13-801. 

Case 12891 
Division 3 

Judge James Suit 
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ROY DANIELS MORAGA -2- 	 CASE 12891 

The defendant's plea was accepted and sentencing was set for 
April 11, 1988. 	A Presentence Report was ordered and the 
defendant was released on his own recognizance, 	at the 
stipulation of both parties. 

PENALTIES:  

The class 4 felony of this instant offense is designated as 
non-dangerous and non-repetitive. It carries a presumptive 
sentence of 4 years; a minimum sentence of 2 years and a maximum 
sentence of 5 years. Probation is available and restitution will 
be required. 

• 
The maximum fine that can be imposed is $150,000.00 plus a 

37% surcharge. A $100.00 assessment payable to the Victim's 
Compensation Fund will be levied. 

Both parties stipulate the defendant will pay. a $100.00 
assessment to the Victim's Compensation Fund and restitution in 
the amount of $647.40 will be paid to Betty's Ore House. 

Counts II and III of 'the Indictment will be dismissed or not 
charged and the State agrees not to allege any prior convictions 
of the defendant. 

OFFICER'S VERSION:  

Officers of the Jerome Police Department filed information 
regarding this report under DR 88-012. In the original report, 
Patrolman David Canfield, states that on January 10, 1988 at 
approximately 3:48 in the morning he received a report of a 
burglary in progress at Betty's Ore House on Main Street tin 
Jerome, Arizona. The person reporting was Bill Lytle. He stated 
that someone had broken into the bar and fled North bound on 89A 
in light colored, full size, 1974 or 1975 pickup. 

Clarkdale Police Department responded and watched the road 
for the described vehicle without any results. The Jerome 
officer contacted Mr. Lytle, who stated he had been sleeping in 
the hotel upstairs when he was awakened by a bell on the bar-room 
door. 	He looked out the front window of the hettel to see a 
vehicle leaving the scene. 	He then went down stairs and 
discovered the entry, immediately prior to phoning police. 

The officer observed that suspects had apparently gained 
entry by breaking the glass on the bar door, then reaching 
through to open the dead-bolt lock on the inside. The cash 
drawer had been pried open and the money tray was lying on the 
floor in pieces. The officer also observed the liquor closet in 
the hall where the cash box is kept to be partially opened, and 
that several blades on the exhaust fan, in the rear of the 
kitchen, were bent inwards from the outside. 
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ROY DANIELS MORAGA -3- 	 CASE 12891 

Officers came into contact with a subject, who identified 
himself as Roy Danielson at the #1 Food Store in Clarkdale. He 
stated he had been in Jerome just previously, drinking and 
playing pool. He had walked down to the store. Officers 
searched him and observed he had $7.00 in quarters, a ten dollar 
bill and three packages of Camel filter cigarettes, two of• which 
were unopened. Officers checked his description and found he was 
an employee of the Ore House, whose correct name was Roy A. 
Moraga, Jr.. 

Officers in Clarkdale were advised that Moraga had given 
them a false name, the Spirit Room had a dance that night and the 
pool table was closed and officers who had been patrolling the 
road did not see Moraga walking down to the #1 Food Store during 
the time stated. He asked that he be held but he had already 
left the area. 

At the burglary scene officers found numerous fresh foot-
prints in the grease residue on the sewer line that runs along 
the rear of the building by the exhaust fan. Additionally, 
finger print impressions were lifted and it was learned this was 
Mr. Moraga's last day of employment at the Ore House. On January 
29, 1988, the owner of the Ore House called officers to report he 

i  had found a screw-driver behind some boxes, which was bent and 
indicated it was probably used as the pry tool which opened his 
cash register. 

Mr. Lytle told officers he and Moraga had gone to the Spirit 
Room and drank there until closing time. Then they went to Mr. 
Lytle's room in Miner's Roost and drank a six-pack of beer. ,Mr. 
Moraga left his room at about 2:00 a.m. and Mr. Lytle went to 
bed. 

Officers interviewed the bartender from the Spirit Room and 
he told them that on the night of this offense he had seen the 
person described to him as Mr. Moraga in the bar. After the bar 
closed, Mr. Moraga had asked for a beer to go and the bartender 
refused him. When the bartender locked up, at about 2:15 a.m. on 
January 10, 1988, he noticed Moraga leaning against a vehicle in 
front of the door-way to the Connor Hotel. There is an entry-way 
between the hotel and the bar and the doors automatically lock. 
Mr. Turner felt suspicious about the individual being there and 
he checked the locks. He found the front door to the Connor 
Hotel blocked open and removed the blocks, locking the door. 

Officers arrested Mr. Moraga at his home on January 10, 
1988. At the time of his arrest he pulled away from one officer 
and attempted to flee the apartment. He was subdued and 
handcuffed after a brief struggle. During the struggle, Mr. 
Moraga is reported as stating to the officers "Fuck you, you ass 
hole! I didn't do no burglaryl" and "If you don't get out of 
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-4- ROY DANIELS MORAGA CASE 12891 

my face, I am going to get out of these things - (handcuffs) and 
kick your fucking ass!" Both his parents were present at the 
time of his arrest and tried to calm him down, to no avail. 

Officers confiscated Mr. Moraga's shoes and they matched the 
impressions found at the scene of the burglary. Mr. Moraga was 
held in the Yavapai County Jail and a bond of $10,275.00 was set. 

Officers had enough information to search Lytle's room and 
did so on January 15, 1988. They recovered the following: 

1. 1 small orange and black phillips screwdriver, on table 
2. 3 open carton of Marlboro Lights, containing 4 packs; one 

pack of Marlboro 100's; one pack Camel Filters; all from the 
table. 

3. 1 tan flop-bill hat belonging to (S) Moraga, greasy, from on 
top of the clothes cabinet 

4. 1 opened paper quarter roll, from the trash can 
5. 1 plastic Safeway cup containing $19.00 in. quarters (86) 
6. Empty Marlboro Lights packs, from the trash can 
7. 10 small seeds on table 
8. 1 bottle with small seeds in shoebox 
9. 2 roach clips, hanging on wall 
10. 9 bong, head hitter, sifter, pipe, small bowls. 

Following the search, Lytle was arrested for Possession of 
Paraphernalia. When officers were questioning him, he again 
reviewed the events of the night he reported the burglary at the 
Ore House. He told officers a number of contradictory 
statements. Officers felt both Moraga and Lytle were involved in 
the burglary. 

Mr. Lytle eventually told officers that he had been at his 
home and heard the buzzer to the door ringing. When he opened it 
Mr. Moraga rushed past him and had several cartons of cigarettes 
in his arms. mr. Lytle saw the door to the bar was open and when 
he went up stairs Mr. Moraga said, "I scored some smokes and some 
cash." Mr. Moraga reportedly stayed in Lytle's room for several 
minutes and then left taking everything he had stolen, with him. 
Mr. Lytle said he neither wanted nor accepted any of the stolen 
property. He told Mr. Moraga he would not call anybody about the 
burglary and he was more frightened of Mr. Moraga than the police 
and that, is why he didn't tell about this incident earlier. 

Officers 	found so many discrepancies in Mr. 	Lytle's 
statements, he was subsequently arrested as a co-defendant in 
this burglary. He entered a plea of guilty to charges on April 
4, 1968 and is pending a disposition for a burglary of the Ore 
House which occurred in August. 
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ROY DANIELS MORAGA -5- 	 CASE 12891 

DEFENDANT'S VERSION:  

Mr. Moraga gave the following statement on March 22,1988. 

Mr. Moraga states, "I entered into the Plea Bargain in order 
to get my R.O.R.. On the night this offense occurred, I had been 
drinking and started up to Lytle's and he didn't have anything to 
eat. He said, "Lets go down and so we went and he showed me how 
to stop the fan to get in to the restaurant. He stated he had 
gone in this way before. I smelled smoke and I could see smoke 
through the windows and I thought the fan was on fire and I broke 
the window and went in. I didn't intend to steal anything, I 
just wanted something to eat. He opened the door and he got the 
money and the cigarettes and everything. I only stopped the fan. 
We went up stairs and then he divided up the money and I left. 
All there was that I got, was two cartons of cigarettes, one 
bottle of whiskey, it was about a gallon, and a little money. I 
let him do it and we were dividing the money. I walked down the 
mountain and called my folks. I did it and it's done. I am not 
drinking now. Maybe next week. I can't say. 

I am trying to make my life better and everybody is dropping 
dimes on me and I don't know who to trust. I want out of jail. 
I'll do what ever you want. I would do my five years day for day 
but do time and then pay restitution too. On the streets it is 
different, that goes with my freedom. To go to prison and to 
pay, no that's not right. I am not afraid to go to prison, I can 
go and do my time if that is what the judge wants. I'd much 
rather have probation, then I can go to prison if that's what he 
wants. I don't like the idea of Intensive Probation, that's 
worse than prison. I would rather do my time in prison than have 
to answer to that Intensive Program." 

On April 5, 1987, the defendant came to the probation office 
and stated he had changed his mind. He would accept Intensive 
Probation in preference to prison. 

VICTIM'S COMMENTS/RESTITUTION:  

The police report lists the following items as a part of 
theft and criminal damage in this instant offense. 

1.) Cash from the register: 
quarters 	 $21.50 
nickels 	 2.30 
dimes 	 3.70 
8 five dollar bills 	 40.00 
27 one dollar bills 	 27.00  

Sub total 	 $94.50 

2.) Cash closet: 
quarters 	 $ 7.25 
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ROY DANIELS MORAGA 	 -6- 	 CASE 12891 

nickels 	 .35 	, 	LP 

1 	, 	, \i D __.q. 	, ;.: 9-  
2 ten dollar bills 	 20.00 	 r-, y / i 0  
dimes 	 3.30 ,. 

35.00 
29 one dollar bills 	 29.00 	

/t 	 r-- 7 five dollar bills 

Sub total 	 $189.40 	
I° 

-{7 49 g I * . 

3.) 1 carton Marlboro 	 , , 
red pack cigarettes 	 $9.00 
1 carton Camel Filter 	 9.00 

Sub total 	 $18.00 

TOTAL THEFT 	 $207.40 

tvl  
b  

4.) Property Damage 
1 kitchen exhaust fan 
1 front door 1/4 glass 
1 cash box 
1 cash register 

TOTAL DAMAGE 

$540.00 
400.00 
20.00 

1,000.00 
$1,960.00 

COMPLETE TOTAL LOSS 	 $2,167.40 

Mr. Strauss, the victim, states figures in the police report 
are essentially correct. He would feel satisfied with $800.00 
restitution. He did not collect any insurance. At this time he 
has a pay check for the defendant in the amount of $68.44. He 
gave the defendant $20.00 while in custody so he could purchase 
cigarettes. He feels the defendant should receive the maximum 
prison sentence. 

The defendant's restitution in the offense has been 
stipulated in the Plea Agreement as $647.40. 

STATEMENT  OF INTERESTED PARTIES:  

Defense Attorney:  

Mr. William Kiger, attorney for the defense, will submit a 
presentence memorandum to the court. 

Prosecuting Attorney:  

Mr. Marc Hammond, prosecutor for the State of Arizona, will 
submit his remarks directly to the court. 

PRIOR RECORD:  

Juvenile: 	- 

This officer could not locate any formal juvenile record for 
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Adult:  

Date 	Location/Offense 

1976 	Maricopa County 
Agg. Assault-Felony 

1982 	Maricopa County 
Agg. Assault 

ROY DANIELS MORAGA -7- 	 CASE 12891 

this individual. However, he told the officer that they could 
not always catch him because he was always on the run. He did 
time in Fort Grant for stealing cars and joy riding, at the Youth 
Center in Tucson for stealing cars and in Durango for stealing 
cars. Additionally, he was arrested in Placerville, California 
for theft and assault. 

Disposition  
2-5 years 
Az. Dept. of Corrections 
1/23/77 served max time 

Az. Dept. of Corrections 
6/20/83 
Max. release left prison 
1/22/86 on original sent. 
2 years-5 months & 29 days 

The defendant states he was also arrested for Sexual Assault 
as he refused to pay a prostitute but that case was dismissed. 

SOCIAL HISTORY:  

The defendant was born in the Mesa/Tempe area of Arizona in 
1952 and is fourth from the oldest of nine children. The 
defendant has five brothers and three sisters. The defendant's 
brothers,. Armondo, Pete and Rick, live in Phoenix, Arizona. His 
brother, Bob, lives in Mexico and his brother, Davidr  lives in 
Cottonwood, Arizona. The defendant does not know the whereabduts 
of his sister, Lucy, but states his sister,. Melly Hernandez, lives 
in Phoenix, Arizona and his sister,. Terry Cheveria,.lives in Mesa, 
Arizona. Roy states he gets along well with all of his family 
with the exception of one brother. 

When the defendant was growing up, his father was employed 
by the City of Tempe. The defendant stated his father was not a 
drinker but he did things that were wrong and that at that time 
his folks "beat the hell out of him". He adds that he did not 
stay around long enough to change his ways but ran with the 
street gangs. He was a "toughy" but always ended up going back 
home. At one time the defendant was ordered to leave the State of 
Arizona by the Court and then went to Tijuana for two years. 

. 	Roy adds that he dynamited "cop" cars and things like that 
so he did not have a very good reputation. He likes his tattoos, 
a0 he feels they are art, but people make him out to be a 
gangster because of them. Roy adds that he can get along well 
in the world if he knows what the rules are and people do not 
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make a game out of the situation. 	If he knows the rules ahead 
of time and no one is pushing him to upset him he can get along 
very well. He states, "I am honest with people unless they are 
playing a game with me." 

The defendant attended grade school at Our Lady of Mount 
Carmel in Tempe, and at two public grade schools in Tempe, 
Arizona. He adds that "Those nuns beat me up all the time, but 
then I was a nasty little kid." He did not go to school while he 
was living in Mexico. The defendant completed the eighth grade 
while in Fort Grant. 

The defendant graduated from mechanics training through the 
Phoenix Skill Center after he was in prison and also attended 
Mechanics Training through the O.J.T. Program while in prison. 
There he learned auto and diesel mechanics. 

The defendant's first wife was Cindy .  Davis. 	They were 
married in Buckeye', Arizona in 1979 and divorced one year later. 
He states that he married for security and someone to go to, but 
it just didn't work. She had too many rules and she was 
accustomed to always having money and he was not. He states, "1 
had to work for it or steal it or whatever and it just didn't 
work." There were no children born to the union. The defendant 
states he still thinks about his first wife as she was a good 
person. 

The defendant adds that he has had numerous girl friends 
with which he has lived with but had not established any 
permanent female relationships. 

In his spare time the defendant loves to cook, likes to 
spend time with women, work on cars, do physical work-outs, trun 
power equipment, play pool, swim, and be out of doors. He adds 
that when he is in prison he makes the most of his time and 
tries to get something out of it for himself. He adds that he 
does hate County Jail as there is nothing there for him to do. 

When the defendant was employed he was a hard worker and 
even tried detailing cars on his own. He bought buffers and he 
walked the street and went from house to house. He generally 
earned from fifty to seventy dollars a car and was able to find 
work all the time. He adds he can build houses out of rock and 
do a lot of different kinds of things. When he is in prison he 
always does his own time, not someone elses and is a quick 
learner. He can do anything if someone will just take thc timc 
to show him. 

MEDICAL  HISTORY: 

Physical:  

The defendant has a work-out routine he keeps up with to 
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keep himself in good physical condition. At this time he does 
not have the proper teeth, as they were pulled in prison and they 
did not replace them. He also suffers from ulcers. 

Mental:  

The defendant states he went to counseling once but he 
doesn't think he needs any counseling at this time. We discussed 
his situation with continual involvement with the law and his 
mental status. The defendant stated he goes out by himself once 
in a while and tries to think. He adds, "I hope / can stay out 
but if worse comes to worse, I will go back. It matters, but 
then it doesn't. I want something I can't have yet. I want a 
job and freedom. It's hard to accept freedom when you have been 
locked up so long. Sometimes I look at birds and I wish I was a 
bird, they are really free." 

SUBSTANCE ABUSE:  

Alcohol:  

When the defendani was a small child he stole his dad's 
liquor and drank occasionally but didn't like it. He has not 
drank since his release from jail. He would like to at times but 
figures that if he can stay off of the alcohol then he can go 
straight. 	He realizes that he only gets in trouble when he 
drinks. 

Substances:  

The defendant states he has done every kind of drug there is 
to do but has not done any drugs since his last release Prom 
prison. He adds he does not like drugs. 

EMPLOYMENT:  

From 1986 to 1988 the defendant was employed at the Arizona 
State University in Tempe. He began working in the Research Park 
at A.S.U. as a laborer, worked up through four different job 
descriptions and was an equipment operator when he was laid off. 
The defendant adds that he did a good job for A.S.U., that he was 
eligible for rehire there and that his job at A.S.U. meant a 
great deal to him. After he was laid off at A.S.U. he came to 
Jerome and obtained employment at Betty's Ore House as a dish 
washer and prep cook. He states he was laid off at Betty's Ore 
House, but the owners at Betty's Ore House state that he resigned 
from his job. The defendant had been working for Gene Groves as 
a mechanic at a Texaco station in Cottonwood at the time that he 
was arrested. Mr. Moraga states that Mr. Groves did not pay him 
as much as they had agreed upon and he did not go back to his 
employment there. 
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ASSETS/LIABILITIES:  

Mr. Moraga states he has no assets and no liabilities. 

PROBATION:  

If this defendant is placed on probation, he has the earning 
capacity to pay a $30.00 per month cost of supervision fee. 

IMPRESSIONS/RECOMMENDATION:  

Mr. Moraga is no stranger to the criminal justice system. 
He was prompt for his interview and prepared to give all the 
information necessary. He stated it was a new process for him as 
he had never gone through a Presentence Process that he was aware 
of. Mr. Moraga also states he has never been placed on 
probation as the community felt he was too dangerous with acts 
committed as a kid and he was always sent directly to State 
institutions. His priors were difficult to track as many of his 
records have been lost. The majority of his priors were those 
which were submitted by M. Moraga. If this officer is able to 
find additional information a supplement to this report will be 
filed. 

During his interview, Mr. Moraga expressed a desire to try 
completing probation and paying his restitution. He felt he 
could stay sober, obey the rules, pay off his restitution and try 
to prove one time, that he could live by the rules. He states 
definitively that he is adverse to County Jail and feels he might 
try to complete the Intensive Probation Program. 

The defendant is making a concerted effort to obtain a lob 
and establish his ability to follow court directions. 

He added that he had advised his attorney and the court that 
he was going to Phoenix to take care of personal business. He 
had done everything that he was ordered to do in an appropriate 
manner necessary for him to leave the area. Mr. Moraga has been 
in prison a great deal of his life and realizes that it is very 
difficult to have freedom. He states that in prison, you try to 
forget everything about your past and just do your time, one day 
at a time and follow the rules. 

Mr. Moraga was defensive with officers and denied any 
complicity in the offense until after he entered his plea. 
During his Presentence Interview he admitted what he had done as 
a part of the burglary but couched it in terms that were cloaked 
in denial. At the time of this offense; Mr. Moraga was not on 
parole with the State Department of corrections. 
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Respectfully submitted to 
Judge James Suit 
this  4t'tay  of 1988. 
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The defendant seems determined to give probation a try. 	He 
needs explicit rules and instructions and by all his remarks he 
is highly socialized into prison society. He hasn't but the 
faintest hint of life - coping skills. As much as this officer 
would like to recommend probation, the protection of society must 
be the primary consideration. 

Mr. Moraga is an extremely high risk for recidivism and 
violence. Therefore, it is respectfully recommehded that the 
court impose the presumptive term of four (4) years in the 
Arizona Department of Corrections. 

This defendant is not a candidate- for the 	Intensive 
Probation Program. 

Chuck Sizemore 
Chief Adult Probation Officer 

4 	-7- 
\ 4e 

LZ1ncy 	 • s 
.  

Adult 'robation Officer 

/jpd 
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CASE NO. C92174 

DEPT. NO. VII 

AMENDED 
INFORMATION 

BURGLARY (Felony - NRS 
205.060); SEXUAL ASSAULT 
(Felony - NRS 200.364, 
200.366) 

REX BELL 
DISTRICT Ar-- )RNEY 
Clark Count, Courthouse 
Las Vegas, Nevada 89155 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

THE STATE OF NEVADA, 

Plaintiff, 	) 
) 
) 

VS 	 1 
) 

) 
) 

ROY D. MORAGA, 	 ) 
ID# 938554 	 ) 

) 
1 
) 

Defendant. 
	 ) 

STATE OF NEVADA ) 
ss 

COUNTY OF CLARK ) 

REX BELL, District Attorney within and for the County 

of Clark, State of Nevada, in the name and by the authority of 

the State of Nevada, informs the Court: 

That ROY D. MORAGA the Defendant above named, on or 

between December 4, 1989 and December 5, 1989, at and within 

the County of Clark, State of Nevada, contrary to the form, 

force and effect of statutes in such cases made and provided, 

and against the peace and dignity of the State of Nevada, 

COUNT I - BURGLARY 

did then and there wilfully, unlawfully, and feloniously 

enter, with intent to commit larceny, that certain building 

/ / / / 
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By 
J. LIPPIS 

DegfItY'District Attorney 

occupied by PENNIE HAWK, located at 1000 Dumont, #227, Las 

Vegas, Clark County, Nevada. 

COUNT II - BURGLARY 

did then and there wilfully, unlawfully, and feloniously 

enter, with intent to commit sexual assault, that certain 

building occupied by PENNIE HAWK, located at 1000 Dumont, #227, 

Las Vegas, Clark County, Nevada. 

COUNT III - SEXUAL ASSAULT 

did then and there wilfully, unlawfully and feloniously 

sexually assault and subject PENNIE HAWK, a female person, to 

sexual penetration, to-wit: Sexual Intercourse, by inserting 

his penis in the vagina of the said PENNIE HAWK, against her 

will. 

COUNT IV - SEXUAL ASSAULT 

did then and there wilfully, unlawfully and feloniously 

sexually assault and subject PENNIE HAWK, a female person, to 

sexual penetration, to-wit: Sexual Intercourse, by inserting 

his penis in the vagina of the said PENNIE HAWK, against her 

will. 

DATED this 	 day of June, 1990. 

REX BELL 
DISTRICT ATTORNEY 
NEVADA BAR#1799 

The names of witnesses known to the District Attorney's 

Office at the time of filing this Information, are as follows: 

/ / / / 
-2- 
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DEVITTE, Dennis W. 
LVMPD 
Badge# 2256 

FOX, J. 
LVMPD 
Badge# 469 

GOMEZ, William 
3955 Swenson #116 
Las Vegas, NV 89121 

HARPER, Michael 
1000 Dumond #227 
Las Vegas, NV 89109 

HAWK, Pennie 
1000 Dumond #227 
Las Vegas, NV 89109 

HOWARD, Jodi 
1000 Dumont 
Las Vegas, NV 89109 

NOVACK, Robert E. 
LVMPD 
Badge# 2103 
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25 
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28 

89F07220X/gmr 
Burg, Sex Asslt - F 
LVMPD DR# 89-117709 
Tk2 
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UNDER NO CIRCUMSTANCES ,IS THE LANGUAGE CONTAINED 
HEREINAFTER TO BE READ TO A JURY HEARING THE PRIMARY OFFENSE 
FOR WHICH THE DEFENDANT IS PRESENTLY CHARGED. 

Defendant ROY D. MORAGA, hereinbefore named, is placed on 

notice that, in accordance with the authorization of NRS 

207.010, punishment imposed pursuant to the above-stated 

habitual criminal statute will be urged upon the Court if said 

defendant is found guilty on the primary offense of Burglary 

and Sexual Assault, for which defendant is presently charged. 

This page concerning the prior convictions hereinbelow 

set forth is to be considered by the Court in its discretion 

ONLY after the finding of guilt of defendant on the primary 

charge herein. 

That said Defendant ROY D. MORAGA has been (3) times con-

victed of crimes which, under the laws of the situs of the 

crime and/or the State of Nevada, amount to felonies, to-wit: 

1. That on or about April 19, 1977, the defendant ROY D. 

MORAGA, was convicted of Aggravated Assault, Case No. 95949, 

Scottsdale, County of Maricopa, Arizona. 

2. That on or about May 23, 1983, the defendant ROY D. 

MORAGA, was convicted of Attempt Aggravated Assault, Case No. 

131275 in Phoenix, Arizona. 

3. That on or about June 6, 1988, the defendant ROY D. 

MORAGA, was convicted of Burglary, Case No. 12891 in Jerome, 

Arizona. 

REX BELL 
DISTRICT ATTORNEY 
NEVADA BAR#001799 

000301 

By 
DEBOWHIJ. LIPPIS 
Deputy District Attorney 

DO NOT READ TO JURY 
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CASE NO.  C92174  

DEPT. NO.  VIII  

THE STATE OF NEVADA, ) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

Plaintiff, 

Defendant 

3 

4 

5 

6 

7 

8 

9 

—VS— 

ROY D. MORAGA, 
ID# 938554 

11 

12 

13 

14 

puty District Attorney 
Debörah J. Lippis 

2 CLARK COUNTY, NEVADA 

10 

ORDER TO AMEND INFORMATION  

Upon Motion of the STATE OF NEVADA, Plaintiff, by and through the Clark County District Attorney, 

and Notice to Defendant above named by and through Defendant's Counsel,  Public Defender 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

REX BELL 
ORMINCI" ATTORNEY 

CLARK COUNTY COURTIER= araarlumns 

and good cause appearing therefor, 

IT IS HEREBY ORDERED that the Information heretofore filed in the within action be, and the same 

is hereby amended to include an additional count charging Defendant above named as an habitual criminal. 

DATED this  3  day of  June  

411;;;; 1111.41114  
Mic el J. Wendell 

CE44  
DA-Sle 

, 990  
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APPEARANCES: 
19 	 EOR THE STATE: 

• FOR THE DEPENDANT: 
21 

DERORAH.,1- LTPPJS, ESQ, 
Onputy Dintrint AttorhPy 
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THE COURT: 	Let 'n hnnr th:it, 	Any 

• 
objection!: tn that 'tilnrInn, Mr. 	1iin 

• -.. 	 . 	. 

:MR. H/1.41ANt 	T,know that T hove it. 	T "*•:, 

Do you' have an extra • %' 

wEwnsnAv, anNE ia, 1q10, A:00 A.M. 
• 

• 
THE COURT: State nf gew:da AaainnIr Rny 

3 	Mnroga. 

a 	 The defendant in prenont with counsel, 

	

5 	Mr. Hillman. Reprenenting the Departmont of Parnle 

	

6 	C. Probation:: 

MS. 	EAL: 	Offinnr Joy'Mundy-N. 

• 8 	 THE COURT: 	And Mn. hippin repre•ioniing 

	

9 	the Diatrict Attnrneylv. nffice. 

	

10 	 Aro you propored to go forward with 

	

11 	nentenning thin morning'? 

	

12 	 MR. MTLLMAN: 	Yen, sir. 

	

13 	 MS. 4TPPTS: 	Vnor Honnr, rho Stare hat-. 

	

. 14 	provionn3y fi3ed a notino of motion and motion to 

	

15 	amend the Tnformation to al]nge a habitual criminal. 

: 
.10 

17 

LE 

lq 	dnn't nenm to have it:with me. 

20 	!=c1 PYT 	 .• 	' 

21 	 MS. LTPPTS: .  Yon.' 

.e. 	 ''' 'MR. fithLMAW: Mn, T have nenn thin- 

23 	before, Judun.. 	 - .. 
 . 

• 

74 	. 	 THE COURT: 	At thin time', then the•Cnert- 	- 	.•%. 

25 	in granting rhe Stato'n motion rn .mend thr .- ,- • 

• • 	 . • 
. 	 . 	 . . 	 . .. 	. 	. 	 .— 	 ... 	., 

. P'AT'S7. 4.:.. SMITH, OPPTOIAL'AOURT REPORTER . 
.• 	„ 
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13 	Honor. 
. 	. 	. 	 . 	. 	•-.. 
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In 	. 	

THE COURT: 	They will be fIled Alfr thin 	' 

17 	time and mndn a pArt of the record. 	 ' - •• 	. 

18 	 THE..COURT! 	Thp aurhenticared cnpinn of . 

nick prior folnny convict:Conn Will he Evhibito 

20 	6nd 3. 

MS. Ltriars: 	Vnnr Hann, for the! rpcnra,- 

cihnuid nclvit%o the Court one nf the exhibits, whi1v 

2:1 	It In nertified as being true and correct, wha faxed . 

24 	to un from the Ariznnn Dpartment Of Correctlrinn. 

25 	have their letter to ut; attached to 413 the 0:011h1rG .  

19 
I • 

PTV K. SMTTR, ePFIcIAL crmHT RRPORTRR 



av‘ w.-11 for nuthnnricity. 

THR COURT; Any objections tn that7 

2 MR. Nrf.f.MAN: 	No. 

4 	 M. F.TPPTS: 	For rue record, your Honor, 

5 	that fn -And copy Sr: st.lte's rxhibit No. 2. 

6 	 Thn State in ready to proceed, your 

7 	Honor. 

	

8 	 TIM COURT: Roes thn nevnytment 	Parnie 

	

1 	A Prohatinn have ?.ny additIonn, deletions, nr 

	

10 	cnrrnctinnu to the prPnentence report': 

	

11 	 MS. NEAT.: Nn. your armor, wn On not 

	

12 	 TIM COURT! You mmy ho seated,' Mr. MoratjA 

	

IS 	and Mr. Hillman. 

	

14 	 Do you wish to be heard, Mfi. Li1pis7 

	

ln 	 MS. LTRPTS1 Thank you, your Honor. 

	

IC 	 Judvn, an the Court in nnw aware, vhn 

	

17 	Stati in nooking :hot thio defetidanl bn sentencod an 

	

Ifi 	A hahirnal crim1nrii under N.R.S. 207.010, Subsection 

	

1 1 	Subnontinn 2 indirAtf.n that, "TI •lily person 

	

zn 	convicted in rh1s state of any crime 7f which fraud 

	

21 	or Intent to defraud is an element, or petit 

22 	1.1rceny„'nr of anY fninny, who has previouply haPn 

23 	three ti moo ennvietnd, whnthnr (TI thin nroto . or 
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PATSY K. SMYTH, OFPTCTAL CaURT'REPORTER 

126 



.• 	• 	• 

• 

1 	n relnny, -  or whn hon.vrevinonly heen five time 

ennuicted, whpther in this st.ale nr elsowhero, of 
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0 	State of'Ariznna, nfiq4n for'aggrnnt .e.d .'Annault.' 

	

10 	Thnt nugravnTed annault wan ilnimmitted.againnt Cannl , 
. 	- 

11 	J, filonler (phonetic), 4 wbinan. 	Ao the Cnurt in „ 

, 
17 	well aware'', the dnfendant not only testified At 

- 	. 
. 	• 	• 

, ,.. 	, 
13 	trial, but told the prohatirin off or whp.authnrod  

14 	the repnrt that he seen notWing wrong with having 

15 	nex with a'woman against their will. 	He has done it 

and he will cnntinne to do it:: 	 - 

• 

: 

17 	 THE DEFENDANT: 	Liar. 

18 	 MS. GTFPTS: 	Statcrin Rxhibit lin, 2 in 
• ; 

alnn a.cerriried nnny nf neveral dncuMnntn informing • : 

7.0 	the contir that the defendant in ccinvictod'in 1'110 

21 	Snpnriar Cnurr in and far the . Couniy of MarAcnpa, 

C.R. 1:1127. 	Thn defendantwan originally chnrged - 

an 	with nggrnvatnd annnult, ciann thrn6 felony, 'nrid 

24 	svKnnl'ahusc,. a cla!to five felony. 	The victim An 

PS 	thae cane wan Pnmpla K. Mnvrinnnn (phnnotin), 

19 

" 
V. 

1. 

. 	 . . 	 . 	 . . 	 . 
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••■ 

• 
+. 

. 	 • 	 •• • 

1 	annther woman. 	The defendant' pled guilty with hi:=1 

. — 
attnnney-prnsent tn attnmptebd nggraunted assault.. 	• v , 

A 	That offense ncenrrnd In January 1963. The document' 	. 

4 	Indicate's to 1he Court thn date upon which Judgment 

• was entered. 

6 	 SI- art.'s Exhibit No. 3 in alun from the 

' 7 	Superior Court. or Arimnna -- the SlIptirinr Court Af": 

• Yap' (phnnetic) County_ The defendAnt wan ennvioted 

• in cane number 12691 nf bnrglary in the third 

10 	dogroe. 	That nffenne nceurred in January of 151611. 

11 	 The defendantin name on all of thn 
• 

12 	judgments of convictinn and supporting dncumnnts 

in 	road .Roy Danielo Mnraga in State's Exhibit 1, Rny ' 

14 	Mnragn in Statn'n Exhibit 2, Roy nanirtin Moragn in 

15 	stlre's Exhibit 3. 

16 	 Also within thone nuhihito, you will find 

17 	verification of thn numornus tnttnnn nn rho 

IR 	defnndant's hody of wnmen and nther thinn whieh 

19 	hnus been verified by our own flepartment. 

20 	idenrifloatinn of thiG dpfiT:ndpint i,heir nt InNue of 

21 	this point. 	 • 

22 	 t would rnfnr the Cnurt to the 

23 	preonnt,once rnpnrt prepared -by nur own nnparrment 

24 	Parole 5 Prohatinn. The defendant han 23 prinr 

25 adult nrroqti 1  thren prior felony convietions, two 

'PATS Y 	pi4T154i,-6FFXCTACQURT:REP .ORTER 
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AO 	defendant wan granted a Emir .year period of 

. 	11.. cOmmunitli oupervisinn nn Ap01 lith e  .1968. -That - . 

' 	• 
- • 12 	would have been% before hin,lant, burglary 

	

13 	en n v et 	. 	 • 
• - 

	

14 	 !luring' rhat period nr rime, .the defpndant 

	

15 	failod ro. comply with .all 'of the rules gnverning.hin . 	- 
• 

	

. 16 	supervininn, failed 'tn neek empinyment, ftiI.lerl tut 	' 

- 

	

17 	attend oulintance'cnunneling, abune'Fnunneling and 

	

18 	•bnconded from nupervininn. - Whiln he had nhnennded 

	

1g 	frnm nupervinIon, l.a rapn• awoman in our. 

	

VD 	community. 	Ti' in due to the defendant'n_rlifunal to 

	

21 	conpnrate with further gronndn of probatAnn and • 

	

2 .2 	nommunity nupervthinn are nnt. warranted. 	
• 

	

23 	 The dnfendant, your Honor, in 37 ynarn ..; 

	

' 24 	old. 	The presentence rvport indinnton that In 1980, . 

• 

1 	nf which invnlve violennn and three. mdemeanor 

convietinna. The defendant on.tered the criminal 

	

3 	.pintice .oyn.tem in 1966. 	Tti 	now 1990 -and he 	• 

	

4 	•ntill in the criminal juntice,nystem. 	. 	 -• 

	

5 	 Hin nffensen ard encala.ting In iho 	 • 
..• 	• 

	

' 6. 	everity,of thnix Violence. WeAlnd a woman 

'7 	an to the nature nf the acto that he cOmM4tted,upon 

her nnd: according to our,Depa.r .tmentrind . rho.Arimnna 

.0 	hopnrtment of Parole &-ProbntiOn revealed the 

25 	he 	rcolvod dioahllity beneCits. 	Octobr-r 1 89 to : 

• 

PATS? N. SMYTH,j1PPTCTAl. nnuRT IIRPCIRTRP 
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• , 

, •.. 	 . 

- 

1 	ll/Sq, it appeared hp worked an a laherf.r. 	whatis .  

4. 	• 	. 
interen. ting to know is thnt when hr WhA niat 	• 	• , 	e  • 

A 

, 

3 	incarceratCd, which wan a Pija "" t/11  quite  a hit " 

4 	the Iime.;'he lived with hin; parents. 	He In rtf 11. 
• • 

5 	not eManniPated frAM hin parentn at Arlin ape iltati be 
. 	. 4:,. 	•, 	. 

	

'-6advised me.,that.he oeedn tn get,bnnk tn . hisoother. 	_,• :. , 	 . 	_ 

,. ,.. 	, 7 ! Tn f 	e act, th mother wrntn a very heart-rend 	
.

ing , 

--4.-• 	- 	. 	 . 
R 1etter. -4 Min hno hoveral nhildren incarcerated In - 

. 9 	ponnl inntitutionn and thin defendant In nertainly- 	- .- -;'•• 
• .! 

o 	 _ . • nnn nt 

— . 11 	 Vintim infnrmatinin thal'n nuppiied, 	 . 

12.. could (won he Repn from thn stnnd when she 

.•': 

	

13 	ter:Wind, that an A renult of thin maroon 	 ' 

4. 	thn vict4m in afraid to be nInne,. tv fearful of nll 

	

. 15 	men, ban lcont ability tn trmnt thnne that•she deen",- 

. 	• 

	

. 16 	not knnw. She has suffered an nxcnnalyn nUlianIr of 

	

17 	nimeplannnens nJohrs which regultnd In..nubstantial 

	

IR 	number nf lest working days. 	 • 

Significantly; however, this wnman In now , 

	

20 	nontomplating nn buying a in tn attnmyt rn prntinnt 

	

21 	hergelf. That ig nomething nhn nhouldn't have tn dn 

	

22 	as A v*00,11. of thi24 	acrinn. 	Heaven enly kenuet 

what crimid . happnn If nnmennn apyrnanhnd her •vnn • 

1 

	

:74 	innonen'tly nod she's AfrAid becanne ef the fear hi! 

hAn inntIlled in her.' 

• I 
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4.• 

7 	have nomuill relations with him. 
v• 

during her Interview that he deniPs all sulpahillty 
- . 

. 	• 

anything. 	They lied .." • 

• 3 	An the inntant•offenne And:stated"'T didn't 1a, 

• 5 

6-  

	

. 	 - 	- 	. 	,-,• 	.. 
., 	4dditionnlIy, •the defendnta 	Acknowledged_ '--- - 	

. 
_ 	 , • . 	 . 	. 

• • . 	 . 	 _ 	-.. 	• - 
that he cPea nothing Wrnng with fot;e1110 woMon Pr', .• 	- .-..': 

' 	-• 	. 	. 	 - 

A 

"-. 

- 

__ 	• 

;. 

,.-.... 

.. • 	' 

• • 

10 

PATSV'K. MTTH, OFFTCTI4L pnuRT:RFPnOTER • 

The defendant told thin prehatinn offiner ,  , 1 

Finally. , the nepoir twin t nf PrIrn10 

,q 	Prnharinn Jj osr jnrindierinn stArn?; rho, 

ID 	.eiroumntance nf the instant offense and dnfendant!n 

	

11 	own acknowledgment that hr doon.nnt believe fnroing- 

	

12 	wnmen•to'havo nox with him ohnraotp117en the : 

defondant.an A diroet:threat tø finni .oty. 

	

.14 	 That in a statement within whi.sh 'the ;. 

•17 	continunun :Cnntact w1th law nnforcement, hin . 	. 

lIq 	ahoconOng from'a, privilege nf a prohatinnary grant. 

•• 

• 15 	state of Nevada wLnleheartedly Agroen and hAned'upon 

	

,16 	the defendanttn thre prior felony conviStinnn, 	. 

;4: 
. 	 . . 	. 	 . 

' lq 	where he corico to . thi6AurAndi.ction and hrotnlizqn .; 

20 • nor c1t. 17.nno, thr Staye init eoMpelled'and asks the ' 

21 	nnurr to.nontonco thin defendant ns a habitual' 

criminal. 

25 	 Additinnally, we would as!: thr court to 

f.;c1ritene.n him an a habitual eriminnl ro 11ft! w1thnut:' 

2A 	rhn possibility of parole , . 	we hOlieVe thar is 

7,4 

• 
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1 	wnrranted. The defendanr hnn necnpred nn 

rPnprInnihility ;nr h1 	erie-mu. 	Re cnistinuen to 

I .  
- 

3 	neeept nn ronprInnihility. 	Tn fan?, ho to1.lra6r1y 

4 	telIo the Court and nther nfficern or the Court i- hat 

1.1101.1.I 	nnthing wrong with raping women. 

Finned upon that, your Honor, we. wroth' 

7 	hnpe rho Cnurt wnitid havo nn other alternative than 

a In an thnt. 

An an anide, hnwever, an nn nIrctrnative r  

In 	if tho Court in nnncorned with life withnut the 

11 	ponnibility fl Ipnro1e, we nrill retquent he he _ 

' 	12 	ni.,,ntnn.ied An- a habitual criminal 	nn all fnur 
- 

13 	:. caunro. 	Thn airernnrive life with rh, pntralh111ty .  
- 

14 	of parnle,-n te counts I and TT hurginry, . ..... 	J, 	_ 
.. 	. lfi 	increaoing thnse two life senfencen and .also for Vh.0. - .' 

. 	. ... 	. 	. 
16 	neXnhl nsiihililtsheCauso.even while nnxual annault ' 

	

...- 	_ 	 . 	- 	. 	• 
17 	ri.arrJeff and can - narry q.lif.p .enntpnce, 1,010111,J11 .. 

., 

. 	. . 	- 	 1111 	rot,  parnln dnnsn't boEvin . unril . fiveynni4 f1 1405 hfteth. -. 

• 19 	nerved ur4lor,tho habitunl piihancement.- At leant It .  • 
. 	. 

/0 	will he lncreannd tn Ion bofore he in eligible for 

innonln. 
. 	 . 	 - . 	 . 	 . 

In c:nucluninn, we ask he he. snntenced to . 
.- 	 . 

nn 	life in prinnn on n11 cnuntet wi.thnur- , the possibility 
. 	. 

nr parole. 	AltornPstIvely, he hi.? sentehnod .1n a 

25 	kralliToal Criminhi to litr■ with tho 	I hill ty nf 

• • 

TI 
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'1 1 

12. 

' 

1 	parol 	nnr'rut-1vs. on all onunrn no ht lohnt rhe 

I. 

." 	• 
t 

• 	.1• 

I' ,.: "..'...'.  

II 	•. 	. 

	

k 	• 	• 
.....'.. 

1.) 

' 

■ 

:' 	mini•mom t.imo, - ho hat: to 14pend in' prison mandatortly -  • 

a 	will be 1rw1enne0.  ' 	• 

	

. 	. 	 .. _ 	. 	 . 	 . . 	.. 	 . 
4 	 . 	. Thant you. - 	. 

	

. 	. 	. . 	. 
'. , T;11F COURT! .Mn. LipPle.,•iou . takel rho; 	. . 

	

	 ..,.. 
_ 

6 	provininr.  undor Chapter 20.7_ of the Nnvada Reued 
. 	. - 	. 	. 

	

7 	Statute:: that the Court - hn4 iurfor:t106 t'a snrirrInci; 

rhe dofendant an 51 habitual or each . of:thegtn Hint" 

	

9 	counts. ;hat he bon hnen found guilyy by i Jury and 
. 	. 

	

'1M 	don't think that thar'n thm-la'w of the statn nf 

NovaAn. 	T think if tho 0ourt . nitnroncen a pnvoiln .  
. 	. 

under -the hnbitnal::crtiutnal 'titatnti .!, the.  Cour r.'ite 

la 	
. 

nehtence ar. nn onhnnood. 

MS. LTPPTSC That wnot, my 

15 	UndnrtaUdino. 	7f.thato.n rho nnort'A u -namrat.rindinu - 

16 ' that wn only have. onm'nontitnne s' then T.havo . 'no 

17 	objection Jr thnt'f: what.  t ,he Court 

16 	 T would reques,t, however, under'thono 

conditionn, thal thP dofendAnt'lle nenioncnd In 11 Ft 

20 	without the pnnaltIllity nr Darnle. 

71 	 THE COURTI 	Th.' de.handant:will ntnnd. 

Mr. MnrAu.i, havn yno rprid 	vronontp, ncht :  

inuentlahrlon rmpor17 
1.; . 

f4  TH 1-1P.PENI1AUT: 	Which onp is rhest7 

- 
;1.5 	 MR. HTLT.M4K: 	Th4t.'n tilt! non from the 	•. - 

. 	..• 	•- 

1 
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• 
' 

1 	OopArimonl 

THE OEFENnAXT: 	Oh, y•ah. 

3 	 THR 0OURT: 	1JT there anything you would

4 	like tn nay ahnut that repnrt nr anything you wou111 . 	. 	• 

liko to nay In your own bmhAlf7 

THE OEFENnANT: Wt 11 	theme- yearn thvro ' 

7 	aro wrong. 	7 wan in prionn In '76, not '77. 	7 wan 

Iii p•inon in '82, nnt 'RA. 	Sn thoy are n11 wrnng. 

9 	 THE. COURT! Wan that in Ariznnal 

10 . 	 .THE. OFFRNDANT: 	nh, 11111- they  tnld 	. 

11 	that rhPy couldn't find the rocordu under Ibt'76 

12 	nnp and naid therP was no reentsdn of it. 	So how'can 

1ft 	yno onntonno 	nn oninothing that thoy nay thoy 

• 14 	n.inor find? 

THP COURT; In thero anything pine yoo 

16 	would like tn nay', Mr. Moraga? 

17 	 THF OFFEND/1NT: 	No. 

IR 	 Wp11, It anoun't matter. 	?no can give mo 

tho doalh pennity. 	I lin11"... 	 I don't 

vn 	ahnut •nthing hvoviuon T know I didn't do it. 	I will 

VI 	In-at ir. 

THR COURT:. Mr. NIl lmrin, I:: there 

7• 	anything you would tikn to nay? 

mR. HILLMAN: 	Vnur Honor, ynu hoard all 

75' 	the fantn enntainoel in rhio rtano, the tontimnny 

Pt. 

15 

24 
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• 

1 • 

• ' .• 	. 

• 

... 	 • 

1 	the witnpm:en, 	dnn't thirst: T noOd to un tarn 

V 	that tnn murm. 

!Inn ntood up and talked ahnt . • 

rho victim 	tho affnct thin has had on hor. 

5 	Thorn in nomo infnrmatinn ahnur thn viottm rhat 

6 	didn't cnmn or in tria .1 that in in tho ponro.oTihinn 

7 	of hOth of on thnt would nhow that nho in, and in 

A ,vaylnu thin,.T dnn't want to nay rhat nhn Annorvon• 

9 	Anyrhing thAt evnr hAppennd tn her, hur ir'n 	, , 

, 10 	interonting tn note th:.it nfnen thectrial, _rho victim • 

and hot; dhvuhter 	innuor tiv.m thuethnr, 	 - 

- , 
17 	victiwg 4ae. hattoreli hor danuhror%au.-,in. 	An A mAtLor - 

. 13 	hf fact, nhe - wan in junri.oe cnurt yonterday'in froht, 

14 • 'nf Jody') Ailintrom. • , 	 • 

• ' 	• 
• • 

•I 

	

'•• 	• 	• • • 

	

- . 7 	• 

15 	 Apparnbt:ly, the v it 1 rn 4:121,qultp a AOURPFA.• • : 

• 
16 • :Ilonhni prOhlem Ana han'had it for rn I 	portOd. of 

rimo. •The only real-ton T •)rinu that up thin rimo, • 	• 

• 
.f% 

la, 	tht-h pronoen't!inn will try tn,portVay a real % ron!e , 
- 

piolltre of the victim and ,theAr . dilemma and illarJhe 

• 
* vr; 	dilemma may nInn rnsnit From other 4.1 1iuneh.hentde 

21 	what. the jury ditc. illnd whar rho deCondaor is 

77 	ri?spnanthlo for. 	 . 

Tho Court boarri ,  rho tonrIthopy of P4e0. 

• 
Hawk. 	Court han.h&ard wany 	 TT':4  my 

25. 	imvrvt-1,1.1on thrii ,,.111hnouh 1111*-1 in an not nr vlo;ouck, 	? 

14 • 
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1 	it wall. vory mild r:omparebri to many th:st I have 

and T'm nurp that it's uory mild that the Cnury 

• _ 

3 	sclon. Mn. Hawk did ronrify th:it there waN nomo %  

	

4 	 aotinr, hy Mr. Mnragn 'limn her with rentfont 

5 	tn pte-thing her down the stairn and rhrnwing her 

	

5 	arcnind. Rho novnt really got specific as to what 

	

7 	thrnwing her arnund meant. The medical rppnrtn nhnw 

• that there wero.really nn injurios to hoe 6nd 7 

• hrinu thin . up simply tn nay rhilt thoro aro m.4ny 

	

in 	canes that arc much worse r. lian the Onr, that the 

	

11 	Cnuri 

17 

 

TI- in ilnn my rending of thn habitual 

	

la 	eriminal :81Ingatinon that if that in in fa-t the 

	

1.1 	judgment the Ccutrt maLnn, then that is the Court in. 

	

IS 	r• t. in nohntitato that penalry fnr any other 

	

lA 	pona1tior: that tin.- defendant might receive .1nd T 

	

17 	cInn't 11r.liowe that the Court cnuld nentenon him and 

	

1R 	give him A onpnrato nont.onne on oanh ootint under rho 	, 

he,bitnal criminal allegatinn. 

	

20 	 Finally, T wnuld state thnt Mr. Moraua 

	

21 	 wirlinu to orl.uotriate this cane at rho hr.uinoiou 

	

22 	nr the trial. 	nr cnurnm, under the-. circumnuannme, 

and T dnn't fault the srritp for vhtn. irls certainly 	: 

their rant,  ao(1 .  thoy arn Free! to do what they want, 

	

2.5 	theRtato wAn not willing Fri Meet these negotiationn 

Ih 

PATSY K. SMTTN, OPPTcTAL COURT REPORTKR 

137 



thwz.n nbunrn nhou Id ' run -  nonnuyrent. - 
1. 

9 

1 0 

.f. 

where. Mr. MnraaA wanted tn plead guilty tn.all 

en1nt1; 	thn State would agron'tn rocomMend 

contturrent.time .  on them. 

4 	 T think that vv.1 :rho apprnpriare nnntenne . 

6 	ir yriu ane!lan tn sont0hcm him tin each. nf.lbe conot.ti .. .. 	 , 
— 

7 	and einny.the habitual criminal .allegatinn i -  that 	
. 

.. 	 . 
.. , 

' 	 .. 	 -.. . 	 . 	 . 	.. 	- . 	Ser:ondly, If you deeide rn Adjudge him'  . 	. 	 . . 	 . 	. 	 .. 	 ,.. 
unanr tho hallitUal Criminal Allegation, I would'urge 	. . 

. 	 . . 	 . 	. 
11 	the,Cnnet.. ro give Mr...Mnraga lifft with rhn 

12 	pnnnibility n 1 , pnrnle. - Althnugh thin .  crime lu 
- 

13 	irreprehensible and .there in no nxClIne fnr If 	T 

14 	don't think it ArtnnA to thn tInveritY niy,thoste 

16, :penplr' whn have been adjudged guilty undpr the .- 

it 	habitual nriminaI alIegatinn,that rnneived life . 

hi 	wirhnut theTnsolbility parrolo. 

la 	 Thnne would he my roncImMOnfkotiOnVi, ynnr 

19 	Heiner. 

• 

20 	 THF C011BT! 	Mr. Metraga, remain standing. 

71 	 A jury hnv1ng round the dnfend..int guilty - 	• 

nf cnont T burglary, Count IT burglary, Cnaur TiT 

'a 	nexual aSnaulr, and Count TV nexnAl assault, The 

24 	Court ai - thin time adjudges rhe Arfendant guilty nf 
. 	. 

2h 	eatth or then,. nrfonnon 

16 	. 

PATSY K. SMTTH, APPTCTAL.00iIRT RRP0RTER 



3 

r.' 

• • 	. 

I 	 Mr. Mnr.,..ga, T think it. 'nnn 

onclornI.-Itemetnt to einy That any man whn r.akeN 

A 	pnAltinu that hAving nex with a wnman.agninde her 

4 	WI 1 	thAt thorn in nnthing wrnng with rhAt; ynn' 

5 	indleatod that a number of rimen T believe. 	RVPh 

6 	from the ntand ender oath you inrlted that. 	tin , 

7 	geentinn !inn are .,., threat to evnvy wnman In rhn 
• 

• 1 

11 	nnmmunity. 

. 	0 	 - 	rho Cnurt'hnving .ndjudgerl the elefrtildpnl: 	 . 

	

. 10 	guilty ofTnunt.  T, (iur.I TI, Count 11-1, , and Onunt , 

17 	TV, I 11' r. Pito Jutighinnt or - .rho court that thr: 

. — 	-,- 

	

' 12 	defendant he snnronned, by tmprinnoment irr the Wevaila- 

- 

	

IS 	State Pripan, fnr a term nf life Withnut the .  - 	
. 	

.. 	.  .. 	: , •
• 

	

. .14 	Onnnihill,ty of parole aa,provided in N.R.S. 1.(1 7. 1 0 1.v .  ',. : 

	

. 15 	Subpa- ragraph 2, balled - upnn a Te/nny nonvintinn 	 — 

	

16 	frillnwncl by print' beyond a roaAnnabln r1culp 1 of threIn 

	

17 	prinr felony r.nnvietionA. . 
- 

	

IR 	 Thp anfendrint is remandod In the celitnrly 

	

lq 	or tho nheriff., 

0 N 	I 	it 	4- 	IN 	it 

P1 	ATTEST: FULL, TRUE Aun ACCURATE TRAnSCRIPT OF 

PROCFROTWIS. 

PATST.  Ii. SMITH, C.S.R. alrm 
24 

17 
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DISTRICT COURT 

CLARK COUNTY, NEVADA iht‘ i 
.1 ,„,, 
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THE STATE OF NEVADA, 	 ) 	 Case No. C92174 
) 

Plaintiff, 	) 	 Dept. No. VIII 
) 

-vs- 	 ) 	mainum OF CONTENTS 
) 	QZ_MENELQM_ARZIAL 

ROY D. MORAGA, 	 ) 
) 

Defendant. 	) 
	 ) 

TO: 	LORETTA BOWMAN, Clerk, Eighth Judicial District Court 
of the State of Nevada, in and for the County of Clark. 

Please prepare three certified copies of the original 

record in the above entitled matter to include the following: 

1. The Information. 

2. Amended Information. 

3. Transcript of trial commencing March 12, 1990. 

4. Judgment of Conviction. 

5. Notice of Appeal. 

6. Designation of Contents of Record on Appeal. 

7. Court Minutes. 

DATED this 27th day of June, 1990. 

MORGAN D. HARRIS 
CLARK COUNTY PUBLIC DEFENDER 
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R. RO 	HI 
NEVADA BAR #3076 
DEPUTY PUBLIC DEFENDER 
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Contents of Record on Appeal is hereby acknowledged this Z7771$1  day 

of June, 1990. 

REX A. BELL 
CLARK COUNTY DISTRICT ATTORNEY 
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CLARK COUNTY, NEVADA f, 

THE STATE OF NEVADA, 	 ) 
) 

Plaintiff, 	) 
) 

-vs- 	 ) 
) 

ROY D. MORAGA, 	 ) 
) 

Defendant. 	) 
	 ) 

TO; 	THE STATE OF NEVADA 

REX BELL, DISTRICT ATTORNEY, CLARK COUNTY, NEVADA and 
DEPARTMENT VIII OF THE EIGHTH JUDICIAL DISTRICT COURT 
OF THE STATE OF NEVADA, IN AND FOR THE COUNTY OF CLARK. 

NOTICE is hereby given that ROY D. MORAGA, presently 

incarcerated in the Nevada State Prison, appeals to the Supreme 

Court of the State of Nevada from the judgment entered against 

said defendant on the 13th day of June, 1990, whereby he was 

convicted of Counts I and II, Burglary; Counts III and IV, Sexual 

Assault; found to be an habitual criminal; and sentenced to serve 

a term of life imprisonment without the possibility of parole. 

DATED this 27th day of June, 1990. 

MORGAN D. HARRIS 
CLARK COUNTY PUBLIC DEFENDER 

- 
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1 1 	 RECEIPT OF A COPY of the foregoing Notice of Appeal is 

2 1 hereby acknowledged this ,fr  day of June, 1990. 
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CLARK COUNTY, VEVADA ,  

:0 

('F r- 
' 

THE STATE OF NEVADA, 	 ) 
) 

Plaintiff, 	) 
) 

-vs- 	 ) 
) 

ROY D. MORAGA, 	 ) 
) 

Defendant. 	) 
	 ) 

TO: 	COURT REPORTER - DEPARTMENT NO. VIII 

Upon the ex parte application of R. ROGER HILLMAN, 

Deputy Public Defender, attorney for defendant in the above 

entitled matter, and good cause appearing therefor, 

IT IS HEREBY ORDERED that an original and two (2) copies 

of the transcript of the trial heard in Department VIII, 

commencing March 12, 1990, EXCLUDING voir dire examination and 

reading of instructions, but INCLUDING opening statements and 

closing arguments, be prepared at State expense in order that an 

appeal may be effected. 

DATED thiec  ,/ 6  day of 

MORGAN D. HARRIS 
CLARK COUNTY PUBLIC DEFENDER 

fi 
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Dept. No, VIII 

ORDER 
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LESLIE TOVEY 

7PZ14077 OP MAILING 

STATE OF NEVADA ) 

COUNTY OF CLARK ) 

LESLIE TOVEY, being first duly sworn, deposes and says: 

That affiant is, and was when the herein described 

mailing took place, a citizen of the United States, over 21 years 

of age, and not a party to, nor interested in, the within action; 

that on the 29th day of June, 1990, affiant deposited in the 

United States mail at Las Vegas, Nevada, a copy of the Order for 

transcripts in the case of State of Nevada vs. Roy D. Moraga, Case 

No. C92174, enclosed in a sealed envelope upon which first class 

postage was fully prepaid, addressed to Patsy Smith, Court 

Reporter, Department VIII, Clark County Courthouse, 200 South 

Third Street, Las Vegas, Nevada 89155; that there is a regular 

communication by mail between the place of mailing and the place 

so addressed. 

55: 

Subscribed and sworn to before me 

this 29th day of June, 1990. 

OF- 

COUN OF 
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CLARK COUNTY, NEVADA 
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CLERK 

THE STATE OF NEVADA, 	 ) 
) 
) 

Plaintiff, 	) 
) 

vs 	 ) 
) 

ROY D. MORAGA, 	 ) 
ID# 938554 	 ) 	DEPT NO. 	VIII 

) 
Defendant. 	) 
	 ) 

JUDGMENT OF CONVICTION (JURY TRIAL)  

WHEREAS, on the  11th 	day of 	January  

1990__, the Defendant,  ROY D. MORAGA  
entered a plea of not guilty to the crimes of COUNT I and II  - 

BURGLARY, COUNTS III and IV - SEXUAL ASSAULT 

committed between December 4, 1989 and December 5, 1989 

19 	in violation of NRS  205.060, 200.364, 200.366  

and 

WHEREAS, thereafter, on the  13th  day of  June  

	 , 1990 , the defendant being present in 

Court with his counsel ROGER HILLMAN, Deputy Public Defender, 

and DEBORAH J. LIPPIS, Deputy District Attorney, also being 

present, the above-entitled Court did adjudge defendant guilty 

thereof by reason of said trial and verdict and sentenced 

/ / / / 

/ / / / 
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11 

1 the defendant to a $20.00 administrative assessment fee and 

2 Life without the possibility of parole. 

3 	 THEREFORE, the Clerk of the above-entitled Court is 

4 hereby directed to enter this Judgment of Conviction as part of 

5 the record in the above-entitled matter. 

6 1 	 DATED thislAg  day of 	  

7H 1914,  in the City of Las Vegas, Coun y of Clark, State of 

8 Nevada. 
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have to and including September 25, 

Record on Appeal in said cause. Appeal in said cause. 

1990, within which to file the 

DATED this  Y/  day of 	, 1990. 

DISTRICT JUDGE 
CLARK COUNTY PUBLIC DEFENDER 
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DEPUTY PUBLIC DEFENDER 

MORAGA, it appearing that the 

the trial transcript, and good 

1 

2 

3 

4 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

\0/ 

DISTRICT COURT 	 FILED 
CLARK COUNTY, NEVADA*. 2 • 

THE STATE OF NEVADA, 	 ) 
) 

Plaintiff, 	) 
) 

-vs- 	 ) 
) 

ROY D. MORAGA, 	 ) 
) 

Defendant. 	) 
	 ) 

Upon the ex parte application of the Clark County Public 

Defender, by and through R. ROGER HILLMAN, Deputy Public Defender, 

attorney for the defendant, ROY D. 

Court Reporter has not yet finished 

cause appearing therefor, 

IT IS HEREBY ORDERED BY THE COURT that defendant may 
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CASE NO. C092174 

DEPT. NO. 	VIII 
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1 	 DISTRICT COURT 	 a 33 n t st  t t  
2 	 CLARK COUNTY, NEVADA 

* * 	* 

4 

5 	THE STATE OF NEVADA, 

5 	 Plaintiff, 
) 

7 	 Vs 	 ) 
) 

8 	ROY D. MORAGA, 	 ) 

9 	 Defendant. 	) 

10 

Ii 	 BEFORE THE HONORABLE: 

12 	 MICHAEL S. WENDELL, DISTRICT JUDGE 

13 	 MONDAY, MARCH 12, 1990, 1:$0 

14 	 VOLUME I 

15 

16 	APPEARANCES: 

17 

18 	FOR THE STATE; 	DEBORAH 3, LIPP'S, ESQ. 

19 

20 	 FOR THE DEFENDANT: 	R. ROGER HILLMAN, ESQ. 

21 

22 

23 

24 

25 	 REPORTED BY: 	PATSY K. SMITH, C.S.R, #190 

1 
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1 	 MONDAY, MARCH 12, 1990 4  1:30 P.M. 

	

2 	 (At this time, a jury was duly 

	

3 	 empaneled.) 

	

4 	 THE COURT: Ladies and gentlemen, this 

	

5 	case will proceed in the following order, first the 

	

6 	State, through Ms. Lippis i  may make an opening 

	

7 	statement outlining its case, then the defense may 

	

8 	make an opening statement outlining their case 

	

9 	unless the defense reserve an opening statement 

	

10 	until the conclusion of the State's case. Neither 

	

11 	side Is required to make an opening statement. 

	

12 	 The State will first introduce evidence. 

	

13 	At the conclusion of the State's evidence, the 

	

14 	defense will have an opportunity to introduce 

	

15 	evidence. Rebuttal evidence may be introduced by 

	

16 	the State. At the conclusion of all the evidence, 

	

17 	further instructions will be given you after which 

	

18 	the attorneys may make their closing arguments, then 

	

19 	you will select a foreman, deliberate, and arrive at 

	

20 	your verdict. 

	

21 	 Faithful performance by you of your 

	

22 	duties is vital to the administration of justice. 

	

23 	The law applicable to this action is given to you in 

	

24 	these Instruction and in other instructions you 

	

25 	receive at the close of all the evidence in the ease 

3 
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1 	and It is your duty to follow all such 

	

2 	Instructions. 

	

3 	 It Is 1, 311r duty to determine the facts 

	

4 	and to determine them from the evidence and the 

	

5 	reasonable inferences arising from such evidence. 

	

6 	In so doing, you must not indulge in guesswork or 

	

7 	speculation. 

The evidence which you are to consider, 

	

9 	consist of the testimony of witnesses and exhibits 

	

10 	admitted into evidence. The term witnees means 

	

21 	anyone who testifies in person or by deposition. 

	

12 	The admission of evidence in court is governed by 

	

13 	certain rules. 

	

14 	 From time to time, It may be the duty of 

	

15 	the attorneys to make objections and my duty, as 

	

16 	Judge, to rule on those objections and whether you 

	

17 	can consider certain evidence. You must not concern 

	

18 	yourself with the objections or the Courts reasons 

	

19 	for its rulings. You must not consider testimony or 

	

20 	exhibits to which an objection was sustained or 

	

21 	which has been ordered stricken by the Court. 

	

22 	 Opening statements and closing arguments 

	

23 	of the attorneys are intended to help you in 

	

24 	understanding the evidence and applying the law, but 

	

25 	they are not evidence. You must not be influenced 

4 
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1 	in any degree by any personal feelings or sympathy 

2 	for or prejudice against either side. Each side is 

3 	entitled to the same fair and impartial 

4 	consideration. 	 . 

5 	 No statement or ruling or remark which I 

6 	make make during the course of the trial is intended 

7 	to indicate my opinion as to what the facts are. 

8 	You are to determine the facts. In that 

g 	determination, you alone must decide upon the 

10 	believability of the evidence and its weight in 

11 	value. 

12 	 In considering the weight and the value 

13 	of the testimony of any witness, you may take into 

14 	consideration the appearance, attitude and behavior 

15 	of the witness, the interest of the witness in the 

16 	outcome of the action, the inclination of the 

17 	witness to speak truthfully or not, the probability 

18 	or improbability nf a witness's statements and ail 

19 	other facts and circumstances In evidence, Thus you 

20 	may give the testimony of any witness just such 

22 	weight in value as you may believe the testimony of 

22 	that witness is entitled to receive. 

23 	 Until this case is submitted to you for 

24 	your deliberation, you must not discuss the case 

25 	with anyone or remain within hearing of anyone 

5 
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1 	discussing it. After the case has been submitted to 

2 	you for your deliberation, you may discuss the case 

3 	only In the jury room when all the members of the 

4 	jury are present. You are to keep an open mind and 

5 	shall not decide any issue in the case until the 

6 	case is submitted to you for your deliberation under 

7 	the Instructions of the Court. 

8 	 Tf you cannot hear a witness, please 

9 	raise your hand as an Indication. 

10 	 The Court may, during the trial, take 

11 	notes. You are not to draw any inference from 

12 	that. The Court is required to prepare for 

13 	arguments of counsel and the Court may take 

14 	extensive notes. 

15 	 Now, ladies and gentlemen, my bailiff is 

16 	going to distribute pads and pencils and during the 

17 	course af the trial, you may take notes and when you 

18 	go out to the jury room, you may take your own notes 

19 	with you. but if you have got any conflict among 

20 	your notes, the only official record is the record 

21 	that Is being kept by my court reporter. 

22 	 It As now my duty also to admonish the 

23 	jury that no juror may declare to his fellow jurors 

24 	any fact relating to the case as of his own 

25 	knowledge. If any juror discovers during the trial 

6 
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1 	or after the jury has retired that he or she or any 

	

2 	other juror has personal knowledge of any fact in 

	

3 	controversy, the juror will report that to the Judge 

	

4 	out of the presence of the other jurors. 

	

5 	 At this time, the clerk will read aloud 

	

6 	the Information and state the plea entered by the 

	

7 	defendant. 

	

8 	 At this time, the Information was read to 

	

9 	the jury. 

	

10 	 THE COURT: Counsel, will you waive the 

	

11 	reading of the names of the witnesses on the 

	

12 	Information? I think they have already been stated, 

	

13 	haven't they, by counsel? 

	

14 	 MS. LIPPIS: 	Yea, sir. 

	

15 	 MR. HILLMAN: 	Yes, sir. 

	

16 	 THE COURT: At this time, Ms. Lippis, you 

	

17 	may make an opening statement. 

	

18 	 MS. LIPPISI Thank you. Your Honor, may 

	

19 	we stand at ease for just a moment while r check to 

	

20 	see who is available outside. 

	

21 	 THE COURT: Well, let's take ten 

	

22 	minutes. We will take a ten minute break and then 

	

23 	we will get underway. 

	

24 	 Once more, please heed my admonition. Do 

	

25 	not discuss the case with anyone else or 

7 
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yourselves. 

(Off the record at 226 p.m. and back on 

	

3 	 the record at 237 p.m.) 

	

4 	 THE COURT: With the jury present, you 

	

5 	may make an opening statement at thiu time, 

	

6 	Ms. Lippis. 

	

7 	 MS. LIPPIS: Thank you, your Honor. 

	

8 	 Good afternoon, ladles and gentlemen. 

	

9 	 As the Judge indicated to you, the 

	

JO 	purpose of an opening statement and before I even 

	

11 	start, it appears I'm starting to get a cold. 	I'm 

	

12 	going to stay back away from you a little bit. If 

	

13 	cough, excuse me, and if I don't talk loud enough, 

	

14 	please let me know. 

	

15 	 As the Court indicated to you, the 

	

16 	purpose of an opening statement is kind of to give 

	

17 	you a road map of what to expect what the case is 

	

18 	all about, why we are here, and what kind of factual 

	

19 	determination you need to make in order to return a 

	

20 	verdict of guilty on all counts, which the State 

	

21 	will be asking for at the conclusion of the case. 

	

22 	 When the clerk read the information to 

	

23 	you, I will first of all advise you that it 	a 

	

24 	piece of paper. It's a charging document to let you 

	

25 	know what charges the State will be seeking to 
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1 	convict the defendant of, it is not evidence of 

2 	guilt. The defendant is convicted of two counts of 

3 	burglary and two counts of sexual assault. 

4 	 MR. HILLMAN: Excuse me, charge. 

5 	 MS. LIPPIS: Thank you. Judge, I'm sorry 

6 	it's the cold. 

7 	 The defendant Is charged with two counts 

8 	of burglary, two counts of sexual assault. When the 

9 	Information was read to you, it indicated to you 

10 	between on or about December 4, 1989, and December 

11 	5, 1989. They are all at the same occurrence and we 

12 	will explain to you why we have two counts of each. 

13 	The evidence and the facts of the case start out 

14 	this way. 

15 	 Penny Hawk and Jodi Howard, mother and 

16 	daughter. Penny Hawk, mother, and Jodi, daughter. 

17 	Penny, I believe, is in here mid to late 40s, she 

18 	will let you know her exact age when she testifies. 

19 	Jodi is in her 20s. They share the same apartment. 

20 	 Penny Hawk was by profession, at the time 

21 	of this incident a cab driver. 	/ believe that she 

22 	worked the graveyard shift. In the area where they 

23 	lived was a local bar called Players Bar, and that's 

24 	where Penny Hawk first met the defendant Roy 

25 	Moraga. It was approximately two weeks before this 

9 
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1 	incident. They had, I believe, a couple drinks 

	

2 	together in that area of the Players ear. They even 

	

3 	went to another bar called Rascals and had a few 

	

4 	more drinks. That was the last time as Penny Hawk 

	

5 	will testify that she cared to see Roy Moraga. 

	

6 	However, she did see him in the area where she 

	

7 	lived. He was never invited to her house. 	I 

believe she'll testify that she had no indication 

	

9 	that he even knew where she lived. 

	

10 	 In the late hours of December 4th, 1989 

	

31 	07 the early morning hours of December 5th, Jodi was 

	

12 	alone in the apartment. She indicated at one point 

	

13 	she believed she thought her mother may be home. As 

	

14 	it turned out, I think the evidence will show her 

	

15 	mother was not at home. Jodi will testify that she 

	

16 	heard something in the apartment. She didn't get up 

	

17 	to checU; she didn't really think At was anything 

	

18 	real important. 

	

1g 	 Her mother arrived at home at about 7:30 

	

20 	in the morning on the morning of December 5th to 

	

21 	give Jodi a ride to work. There is some confusion 

	

22 	when the two left to take Jodi to work because there 

	

23 	were some item Jodi couldn't find. In any event, 

	

24 	mom takes daughter to work, comes home, goes to bed, 

	

25 	because she's got to go to work the next day when 

10 
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I 	she is working graveyard. 

	

2 	 At approximately noon on the 5th, mom, 

	

3 	Penny, hears a knock at the door. She has on her 

	

4 	bath robe. She goes downstairs to see who it is and 

	

5 	it's the defendant. She hae a brief conversation 

	

6 	with the defendant and you'll hear from her mouth 

	

7 	what she says to him and what he says to her. She 

	

8 	then closes the door and she'll testify that she 

	

9 	locked the door. A little while afterwards, maybe a 

	

10 	couple of hours, the defendant is An her bedroom and 

	

11 	he rapes her. She didn't leave the apartment, 

	

12 	she'll explain to you why. 

	

13 	 At some point, she is able to call her 

	

14 	daughter at work to say, "Please call the police I 

	

15 	have lust been raped." The defendant raped her 

	

16 	twice. 

	

17 	 After having had an opportunity to 

	

18 	reflect on his actions and what I mean by that is 

	

19 	the evidence will show between the first rape and 

	

20 	second rape some time had passed. But we have two 

	

22 	counts of burglary. The defendant is arrested in 

	

22 	the area you will hear from some other witnesses who 

	

23 	saw him coming from that area of the apartment 

	

24 	complex where they lived, what the defendant said, 

	

25 	and then you will hear from Detective Luke and a 

11 
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1 	witness by the name of Jean Bahl, 

	

2 	 Some time after the rape, a few weeks had 

	

3 	passed, Detective Luke will testify that he 

	

4 	received a telephone call from the a woman 

	

5 	Identified as Jean Behl. 	Jean Behl will testify 

	

6 	that the defendant gave her a watch at approximate)y 

	

7 	5:30 in the morning on December 5th. She was OR her 

	

8 	way to work. He called and said, "I want to talk to 

	

9 	you 	have a present for you." They met. 

	

10 	 That watch was reported sto1en during the 

	

11 	investigation of the rape. It was one of the Items 

	

32 	that was found missing. Jodi's watch, a house key 

	

13 	to the apartment. When the defendant was arrested, 

	

14 	he had keys on his person, no jewelry and there were 

	

15 	a couple of items taken, the watch being one of 

	

16 	them. As the time passed between the time of 

	

17 	defendant's rape and the time that Detective Luke 

	

18 	spoke to Jean BOO, conversation went on at the 

	

19 	apartment complex as to the rape and be expressed 

	

20 	what had taken place and the subject of this watch 

	

21 	came up. Jean Behl called Detective Rike and she'll 

	

22 	testify that Roy Moraga gave her the watch on the 

	

23 	date we just talked about, December 5th. 

	

24 	 After someone first entered the 

	

25 	apartment, the rape and the rape, he has possession 
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1 	of this watch. That's the first burglary count. 

	

2 	The State intends to prnve that it was Roy Moraga 

	

3 	that went into the house or the apartment in the 

	

4 	early morning hours or very late evening hours of 

	

5 	December 4th or 5th, kind of took a look around. 

	

6 	Jodi wasn't who he wanted, It was Penny. 

	

7 	 At that point, the State will prove that 

	

8 	he took the house keys, that he took the watch, that 

about 630 In the morning, he gives the watch to 

	

10 	Jean Behl. At about noon, he knocks on the door, 

	

11 	comes back a couple hours later, the door is locked, 

	

12 	and let's himself in. 

	

13 	 Detective Fox wIll testify that once the 

	

14 	victim and her daughter realized the key was taken 

	

15 	because they couldn't figure out how this person got 

	

16 	in the apartment, they went and checked the 

	

17 	defendant's property because they had been booked In 

	

18 	the Clark County Detention Center_ Detective Fox. T 

	

19 	believe, will testify that he took a diagram of the 

	

20 	house key with him to the Clark County Detention 

	

21 	Center, There were keys found in the defendant's 

	

22 	possession and one of them matched. Detective Fox 

	

23 	then took that key back to the apartment to try to 

	

24 	unlock it and it worked. That key has been 

	

25 	impounded. You will take a look at that. 
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1 	 Penny Hawk was transported to University 

	

2 	Medical Center by officers of the Las Vegas 

	

3 	Metropolitan Police Department. There she underwent 

	

4 	a rape examination by Dr. Reisch assisted by a Nurse 

	

6 	Young. Dr. Reisch will testify, as well as sabina, 

	

6 	their testimony is certainly reflected in the 

	

7 	medical records that they will use to refresh their 

	

8 	memory should they need it. 

	

9 	 Basically, Dr. Reisch will testify that 

	

10 	he found a white pooling in the vaginal cavity when 

	

11 	he did a vaginal exam. He Will indicate that that'n 

	

12 	consistent with an ejaculation or semen. 

	

13 	 Nurse Young will indicate the mental or 

	

14 	emotional condition that Penny was in at the time 

	

15 	she was examined. 

	

16 	 You will also hear from certainly other 

	

17 	witnesses. 	I'm not going to go Into detail with all 

	

18 	of them. You heard their names before. Linda 

	

19 	Rrrichetto will testify from the crime lab. She 

	

20 	tested some of the defendant's clothing. She also 

	

21 	compared blood samples from the victim, as well as 

	

22 	the defendant and you will hear her conclusions and 

	

23 	her explanation for them regarding the semen that 

	

24 	she tested, among other things in this case. 

	

25 	 It is the State's position that once all 

14 
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I 	the testimony has been given to you, that you will 

	

2 	return a verdict of guilty on both counts of 

	

3 	burglary and both counts of sexual assault. 

	

4 	 THE COURT: M. Hillman, did you wish to 

	

5 	make or reserve your opening statement? 

MR. HILLMAN: Your Honor, we will reserve 

	

7 	our opening statement. 

	

8 	 THE COURT: We will exclude witnesses. 

	

9 	There are none in the courtroom, but if anyone comes 

	

10 	in Mr. Baldonado will inquire If they are witnesses, 

	

11 	I will exclude them and give them the usuaJ 

	

12 	admonition. 

	

13 	 THE BAILIFF: Very good, your Honor. 

	

14 	 THE COURT: State may call their first 

	

15 	witness. 

	

16 	 MS. LIPPTS: Jodi Howard. 

	

37 	 JODY LEE HOWARD, 

	

18 	having been first duly sworn to tell the truth, the 

	

19 	whole truth and nothing but the truth, testified and 

	

20 	said as follows: 

	

21 	 DIRECT EXAMINATION 

	

22 	BY MS, LIPP'S: 

	

23 	 Q. 	Would you state your full name for the 

	

24 	record, please, and spell your last name? 

	

25 	 A. 	Jodi Lee Howard, H-O-W-A-R-D. 
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1 	 Q. 	Jodi, do you know Penny Hawk? 

2 	 A. 	Yes, X do. 

Q. 	How do you know her? 

4 	 A. 	She's my mother. 

Q. 	And she is outside waiting to testify; is 

6 	that correct? 

7 	 A. 	Yes, she is. 

8 	 Q. 	I'd 1ike to direct examination your 

9 	attention to December 4th, 1999. Were you and your 

10 	mother sharing the same apartment Living together? 

11 	 A. 	Yes, we were. 

12 	 Q. 	What was the address of that apartment? 

13 	 A. 	1000 Dumont, No. 207. 

14 	 Q. 	Is that :located In Las Vegas, Clark 

15 	County, Nevada? 

16 	 A. 	Yes, it Is. 

17 	 Q. 	On December 6th, 1989 were you -- was 

18 	your mother to take you to work on that date? 

19 	 A. 	December 8th? 

20 	 Q. 	Yes. 

21 	 A. 	Yeah, that morning she usua311,  takes me 

22 	to work, 7 went to work every morning about 7:30. 

23 	 Q. 	Did she in fact take you to work on that 

24 	day? 

25 	 A. 	Yes, she did. 
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1 

Was she home prior to that time or did 

	

2 	she come home to take you to Work? 

	

3 	 A. 	She came home to take me to work. 

	

4 	 Q. 	Did anything unusual happen about the 

time that you were ready to leave for work with your 

	

6 	mother there to take you? 

	

7 	 A. 	Uh -huh, yea. 

Q. 	Would you describe for the adies and 

gentlemen of the jury what took place? 

	

10 	 A. 	/ woke up that morning and as usual, I go 

	

11 	to get my panty hose or get ready for work. I'm 

	

12 	always running late. So I notice I couldn't find my 

	

13 	watch, and I knew I had left my watch downstairs 

	

14 	that morning because -- so I wouldn't have to walk 

	

15 	clear upstairs to get It that particular morning, 

	

16 	and I couldn't find it and she is telling me, "Oh, 

	

17 	come on you just misplaced the watch," and I went to 

	

113 	my wallet and I knew I had a lot or quarters and 

	

19 	stuff in my wa3let and my wallet WES very heavy and 

	

20 	all the money was missing out of the wallet. So I 

	

21 	knew I was robbed at this time, but I was in such a 

	

22 	hurry to get to work, she just went ahead took me to 

	

23 	work and I left for work. 

24 	Q. 	When you say work, where do you work? 

	

25 	 A. 	I worked at Dealers Choice at the time. 
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1 	 Q. 	As a? 

	

2 	 A. 	Bartender. 

	

3 	 Q. 	So you make tips? 

	

4 	 A. 	Yes, I do. 

	

5 	 Q. 	Is that the coins you were referring to? 

	

6 	 A. 	Coins and $1 bills and such, yes. 

	

7 	 Q. 	Did you and your mother both have hnuue 

	

8 	keys to this apartment? 

	

9 	 A. 	Yes, we did. 

	

10 	 Q. 	Did you notice at that time, as you were 

	

11 	leaving for work looking for your watch and noticing 

	

12 	other things missing, did you notice anything about 

	

13 	your house keys? 

	

14 	 A. 	No, I didn't because she locks the door. 

	

15 	We have to Jock the door from the outside and she's 

	

16 	the one that lncked the door when she took me to 

	

17 	work because I just left, grabbed my keys. I have a 

	

18 	key chain with a lot of key chains and stuff. So T 

	

19 	wouldn't have noticed just my key, no. 

	

20 	 Q. 	Later, did you ever notice something 

	

21 	about your keys? 

	

22 	 A. 	I never noticed until after the police 

	

23 	officers left the house, when I went to go pick up 

	

24 	mother from the house, and I went to go lock the 

	

25 	door, and my key was not on the key ring, and then 
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I 	that's how I realized he got In the house. 

	

2 	 Q. 	On the evening, very late evening of 

	

3 	November 4th, or early morning hours of December 

	

4 	5th 1  196 -9, you Indicated you were alone In your 

	

5 	apartment; is that correct? You have indicated you 

	

6 	were alone alone? 

	

7 	 A. 	You mean the night of December 4th? 

	

6 	 Q. 	Yes. 

	

9 	 A. 	Yes. 

	

10 	 Q. 	Were you alone? 

	

11 	 A. 	Yes, sir. 

	

12 	 Q. 	Were you keeping Late evening hours? 

	

13 	 A. 	YeS, I fell asleep on the couch, went- 

	

14 	upstairs, turned off the lights off, then 	kind of 

	

15 	heard something, but / thought it was the heater 

	

16 	kicking in. 

	

17 	 Q. 	Before we get to that point, from the 

	

18 	time you woke up downstairs and went upstairs to go 

	

19 	to bed, did you lock the doors to the apartment, do 

	

20 	you recall whether you did or not? 

	

21 	 A. 	I really don't believe I did because, and 

	

22 	I have to say that it was because my mother was 

	

23 	supposed to be right back and so I was sleeping on 

	

24 	the couch and no, I don't believe I locked the door 

	

25 	when r want upstairs. 
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Now, you indicated that something woke 

	

2 	you up or you thought? 

	

3 	 A. 	Something did yeah, yeah, I heard 

	

4 	something T got up and normally T go straight 

	

5 	downstairs and check and kept going, "Mom, are you 

	

6 	there? Mom, are you there," and it got rea/ quiet, 

sat up for awhile, and just went back to bed. 

	

6 	 Q. 	So you don't know at this point whether 

	

9 	anyone was In your house at that point; is that 

	

10 	correct? 

	

/1 	 A. 	I don't know for sure, nn, but I do now. 

	

12 	 Q. 	Okay, we will talk about that later. 

	

13 	 You indicated then when you did get ready 

	

14 	for work the following morning, that at least your 

	

15 	watch and money were missing; is that correct? 

	

16 	 A. 	oh-huh, and my panty hose. 

	

17 	 Q. 	What time did your mom drop you off at 

	

la 	work? 

	

IS 	 A. 	That morning I was runn.ing a little 

	

20 	late. tt  must have been a quarter to eight when X 

	

21 	finally got to work and arrived at work. 

	

22 	 Q. 	Did you and your mother have some type cif 

	

23 	deal set up where you would call and help wake her 

	

24 	up since she worked a graveyard? 

	

25 	 A. 	Yes, we did. 
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1 	 Q. 	Describe what that was? 

2 	 A. 	About everyday about 1;30, 2:00, I would 

3 	call her from work and say, "Mom, it's time to get 

a 	up." 

5 	 Q. 	On December 5th, did you do that? 

6 	 A. 	Yes, I did. 

7 	 Q. 	WoU1d you describe what happened when you 

8 	called home? 

9 	 A. 	it rang about 40 times and it just kept 

10 	ringing and ringing and / just figured, well, maybe 

11 	she is just sleeping and she can't hear the phone 

12 	ring, but I knew she had enough sleep, no I called 

13 	back again and then she did answer the telephone. 

14 	 Q. 	Haw much later between the time when the 

15 	phnne rang all those times you described to the time 

35 	you called again? 

37 	 A. 	I would say I took care of a couple 

18 	customers; I would say within ten minutes, 15 

19 	minutes prior to that. 

20 	 Q. 	The second time that you called, did she 

23 	answer the phone? 

22 	 A. 	She did, yes, she did. 

23 	 Q. 	What, if anything, unusual happened 

24 	during that conversation? 

25 	 A. 	1 kept on sAying, "Are you up," and he 
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1 	said, "Yes," and she was acting very strangely, but 

2 	1 thought maybe she was just dazed from sleeping, 

3 	but I kept on saying, "What's wrong? Are you up," 

4 	and I kept on asking her, and ahe kept on saying - 

5 	she was trying to give me hints that somebody was in 

6 	the house. 

7 	 Q. 	Let's not speculate whet she was trying 

8 	to do. 

9 	 A. 	Okay. 

10 	 Q. 	Did you notice something unmsual from the 

11 	other phone calls? 

12 	 A. 	Yes. Yes, T thought that was strange, 

13 	yes. 

14 	 Q. 	Did the phone call end, did you say 

15 	"Goodbye, get up mom"? 

16 	 A, 	Yeah, and then she called me back prior 

17 	to that about -- 

18 	 MR. HILLMAN: 	Your Honor, at this point, 

19 	1 would like to object as to the characterization of 

20 	the strange phone call, Those are conclusions and 

21 	we don't really know what was strange about it. 

22 	 THE COURT: I will sustain them, 

23 	 MS. LTPPIS: 	I will rephrase the 

24 	question. 

25 	 Q. 	What, if anything, was different about 
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this phone call, when you finally got ahold of your 

2 	mom to wake her up, and other phone calls where you 

3 	would call her around 1:30 to wake her up? 

4 	 A. 	The difference was that normally when I 

5 	call her, it's time to get up and she would go, 

6 	"Okay, thanks for calling, waking me up, I'm on the 

7 	way to the shower." That morning he did not do 

that. 	She just kept on -- 

9 	 Q. 	What, if anything, did you notice about 

10 	the tone of her voice? 

11 	 A. 	It was -- she just was acting strange. 

12 	There was a difference in her voice, a difference in 

13 	her attitude, the way she was acting, like I kept on 

14 	asking her over and over again, "What is wrong? Are 

15 	you up? Are you up," and she just kept on not 

16 	answering me. And 7 just wanted her to answer MR. 

17 	 Q. 	After this phone call was over, did you 

16 	ever talk to your mom again that day on the 5th? 

19 	 A. 	Yes, I did. 

20 	 Q. 	When was that? 

21 	 A. 	About five or ten minutes later, I was 

22 	taking care of, you know, my bar and I got a phone 

23 	call, and she said, "Jodi, I'm being raped. 	Call 

24 	the police," 

25 	 Q. 	Would you describe what the tone of her 
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1 	voice was at that time? 

	

2 	 A. 	The tone of her voice was I took it very 

	

3 	seriously. The first thing I did was she was 

	

4 	whispering to try to get somebody nnt to hear her. 

	

5 	 MR. HILLMAN: 	Objection. 

	

6 	 Q. 	(BY MS. LIPPIS) Just teJ1 me whet she 

	

7 	was doing? 

	

8 	 THE COURT; Sustained. 

	

9 	 Q. 	(By MS. LIPPIS) And what you did as a 

	

30 	result? 

	

11 	 A. 	She was whispering, "Jodi, call the 

	

i/ 	police. 	I'm being raped." and she hung up the 

	

13 	telephone. 	Pirst thing I did was call 911. 

	

14 	 Q. 	And did you get ahold of the police? 

	

15 	 A. 	Yes, I did. 

	

16 	 Q. 	What did you do after that? 

	

17 	 A. 	I paced the floor, and I cried, and I 

	

18 	called my boss and said, "Let me off work early." 

	

19 	 Q. 	And did you go home? 

	

20 	 A. 	I went home. 

	

21 	 Q. 	When you got home, was your mom there? 

	

22 	 A. 	No, 

	

23 	 Q. 	Where was she? 

	

24 	 A. 	At the hospital. 

	

25 	 Q. 	During the course of the investigation at 
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1 	the house while you were there, were police officers 

2 	there? 

3 	 A. 	Yes. 

4 	 Q. 	Did you fill out a police report listing 

5 	the thing° that had been taken? 

	

6 	 A. 	Yes, 1 did. 

	

7 	 Q. 	And at this time you still don't know 

	

8 	about the key; is that right? 

	

9 	 A. 	No. 

	

10 	 Q. 	The key to your house? 

	

11 	 A. 	No, I do know about it. John Fox had 

	

12 	found it on -- 

	

13 	 MR. HILLMAN: Objection, hearsay. 

	

14 	 THE COURT: Sustained. 

	

15 	 Q. 	(BY M. LIPPIS) 	Let me see if I can 

	

26 	clarify my question a little bit. 

	

27 	 At what point did you realize that your 

	

18 	house key was missing from the key ring? 

	

19 	 A. 	That was after the fingerprint guy had 

	

20 	come In to take fingerprints, then I was around 

	

21 	there for maybe an hour, and they had left, and they 

	

22 	kept on asking me how he got in the hones or 

	

23 	whatever, and then / went to lock the door, to go to 

	

24 	the hospital to pick my mother up, and that's when 

	

25 	noticed my key was not on my ring. 
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1 	 MS. LIPPXS: May I approach my the 

2 	witness, your Honor? 

3 	 THE COURT: Yes. 

4 	 Q. 	(BY MS. Lippxs) Jodi, I'm going to show 

6 	you what happens to be a two page police report. 

6 	First showing you what appears to he the first page, 

7 	is that your signature down at the bottom? 

8 	 A. 	Yee, At 	S. 

9 	 Q. 	Did you review this report prior to 

10 	signing it? 

11 	 A. 	Yes, I did. 

12 	 Q. 	Does it accurate3y reflect the Items that 

13 	you noticed, other than the key obviously, at this 

14 	point that were taken from your home? 

15 	 A. 	The only thing that was not taken is the 

16 	diamond necklace and such. I thought it was 

17 	missing, but it was not. 

18 	 Q. 	You did find that? 

19 	 A. 	Yen, I did. 

20 	 Q. 	So what we have missing is your money? 

21 	 A. 	And the U.S. currency, what's that? The 

22 	miscellaneous coins, yes, and dollars. 

23 	 Q. 	And the lady's watch? 

24 	 A. 	Yes. 

25 	 Q. 	Did you ever see your watch again? 
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1 	 A. 	I saw my watch a couple weeks ago when a 

	

2 	detective came by for identification. 

	

3 	 q. 	So a detective had your watch? 

	

4 	 A. 	A detective has it. I don't know who has 

	

5 	it rAght now, but. 

	

6 	 Q. 	You don't have it? 

	

7 	 h. 	I do not have my watch, no. 

8 	 Q. 	A detective however did come and show you 

	

9 	a watch? 

	

10 	 A. 	Yes, sir. 

	

11 	 Q. 	Was that your watch? 

	

12 	 A. 	That was my watch. 

	

13 	 Q. 	Did you give permission for anyone to 

	

14 	take -- enter your hnme and take your watch? 

	

15 	 A. 	No. 

	

16 	 Q. 	Do you know a gent3eman by the name of 

	

17 	Roy Moraga? 

	

18 	 A. 	NO, I have never met Roy Moraga. T have 

	

19 	seen him one time. 

	

20 	 Q. 	Where did you nee him? 

	

21 	 A. 	I barely remember this incident, but St 

	

22 	was -- he was trying to come up to my mother's truck 

	

23 	and I said, "Get away from my mother," end this was 

	

24 	one time when 1 was outside the truck trying to talk 

	

25 	to my mother.' That's the only time I ever seen 
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1 	him. 	I dnn't remember him by looking at him. 

2 	 MS. LIPPIS: 	Thank you. Nothing further. 

3 	 THE COURT: Cross examination. 

4 	 MR. HILLMAN: Thank you, your Honor. 

5 	 CROSS-EXAMINATION 

6 	BY MR. HILLMAN: 

7 	 Q. 	Ms, Howard, do you recall the last time 

8 	that you saw your watch? 

9 	 A. 	That night right before I went to bed. 

10 	 Q. 	And you remember specifically leaving it 

11 	down there? 

12 	 A. 	I remember exactly where I put At and the 

13 	position on the end table or coffee table. 

14 	 Q. 	How long have you been living with your 

15 	mother? 

16 	 A. 	Since October of 1989. 

17 	 Q. 	Do you still Jive with her? 

18 	 A. 	She Moved out yesterday. 

19 	 Q. 	You stated also that you used to call and 

20 	wake her up; is that correct? 

21 	 A. 	Yes. 	Every day. 

22 	 Q. 	That's so she could get ready for work? 

23 	 A. 	Uh-huh. 

24 	 Q. 	Did you ever have a hard time waking her 

2$ 	up? 
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1 	 A. 	No, she was res.) good about answering the 

	

2 	phone on the first or second ring. 

	

3 	 Q. 	And you state that you did not lock the 

	

4 	door on the night of December 4th; is that correct? 

	

5 	 A. 	I don't believe I did, no. 

	

6 	 MR. HILLMAN: T have no further 

	

7 	questions. 

	

8 	 THE COURT: Redirect? 

	

9 	 MS. LIPPTS: No redirect, 

	

10 	 THE COURT: You may step down, 

	

31 	Ms. Howard. 

	

12 	 Ms. Howard, do not discuss your testimony 

	

13 	with any other witnesses. 

	

14 	 M. HOWARD: Okay. 

	

15 	 THE COURT: Your next witness. 

	

16 	 MS. LIPPIS: Penny Hawk. 

	

17 	 PENNY HAWK, 

	

18 	having been first duly sworn to tell the truth, the 

	

19 	Whole truth and nothing but the truth i testified and 

	

20 	said as followst 

	

21 	 DIRECT EXAMINATION 

	

22 	SY MS. LIPPIS: 

	

23 	 Q. 	Would you state your full name for the 

	

24 	record, please, and spell your last name? 

	

25 	 A. 	Penny Hawk, H-A-W-K. 
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1 	 Q, 	Penny, do you have a daughter named Jodi 

2 	Howard7 

3 	 A. 	Yes, I do. 

4 	 Q. 	Is she the young woman that just left the 

5 	courtroom? 

6 	 A. 	Yes, she is. 

7 	 Q. 	Penny, I would like to direct your 

8 	attention to December 4th and December 5th, 1989. 

9 	Were you and Jodi living together? 

20 	 A. 	Yes. 

11 	 Q. 	At the apartment at 1000 Dumont, 

12 	has Vegas, Clark County, Nevada? 

13 	 A. 	Yea. 

24 	 Q. 	And what was your apartment number? 

15 	 A. 	227. 

16 	 Q. 	Penny, do you mind if I ask how old you 

17 	are? 

18 	 A. 	Forty-six. 

19 	 Q. 	Do you know a man by the name of Roy 

20 	Morelia? 

21 	 A. 	Yes. 

22 	 Q. 	Do you see Mr. Moraga present In court 

23 	today? 

24 	 A. 	Yes, oir. 

25 	 Q. 	Would you please point to him and 
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1 	describe an article of clothing that he is currently 

	

2 	wearing? 

	

3 	 A. 	Sitting over there, black shirt, 

	

4 	sunglasses. 

	

5 	 MS. LIPPIS: Thank you. may the record 

	

6 	reflect the identification of the defendant? 

	

7 	 THE COURT: Yes, 

	

a 	 MS. LIPPTS: Thank you, your Honor. 

	

9 	 Q. 	Penny, would you describe for the lndieS 

	

10 	and gentlemen of the jury how you first became 

	

11 	acquainted with Roy Moraga? 

	

12 	 A. 	I was sitting at Players Lounge in my 

	

23 	pickup and he walked over and asked me the time and 

	

14 	that's how we first met. 

	

15 	 Q. 	Is Players Lounge close to your 

	

16 	apartment? 

	

17 	 A. 	Yes, right next door. 

	

16 	 Q. 	And were you employed on December -- on 

	

19 	or about December 4th and 5th, 1969? 

	

20 	 A. 	Yes. 

	

21 	 Q. 	How were you employed, what did you do? 

	

22 	 A. 	1 drive for Yellow Cab. 

	

23 	 Q. 	What shift did you work? At that time? 

	

24 	 A. 	4:00 to 4:00. 

	

25 	 Q. 	4:00 in the afternoon until 4:00 in the 
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1 	morning? 

2 	 A. 	Yes. 

3 	 Q. 	Did you have to go to work on December 

4 	5th at 4:00 in the afternoon? 

5 	 A. 	No, T couldn't get any sleep that day. 

6 	We had Jackhammers putting An our prime oatile T.V. 

7 	and I couldn't sleep that day so I called in off 

work. 

9 	 Q. 	Before we get to that, I want to go back 

30 	to the first time when you first met Mr. Moraga, 

11 	okay. 

12 	 You indicated that you were in your truck 

13 	at the Players Lounge; is that correct? 

14 	 A. 	Yes. 

15 	 Q. 	Prior to the incident that we're going to 

16 	talk about that happened on December 5th, from 

17 	December 5th back, how much time passed? 

18 	 A. 	Approximately three weeks. 

19 	 Q. 	Would you describe for the jury what, if 

20 	anything, you and Mr. Moraga did that first night 

21 	that you met? 

22 	 A. 	We were sitting in my pickup and talking 

23 	and I had a couple drinks and basically we were just 

24 	talking. 

25 	 Q. 	Did you stay at the Players Lounge or did 
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1 	you go anywhere? 

	

2 	 A. 	Later, we went to another bar called 

	

3 	Rascals around the corner. 

	

4 	 Q. 	So you are staying all in the same area; 

	

8 	is that correct? 

	

6 	 A. 	Yes. 

	

7 	 Q. 	Did you drive to Rascals with Mr. Moraga 

	

6 	or how? 

	

9 	 A. 	Yes. 

	

10 	 Q. 	How did you get there? 

	

11 	 A. 	yes, 	i drove. 

	

12 	 Q. 	When you left Rascals, was it alone or 

	

23 	with Mr. Moraga? 

	

14 	 A. 	With him. 

	

15 	 Q. 	And where did you go from Rascals? 

16 	 A. 	1 went back home. 

	

17 	 Q. 	Where did Mr. Moraga go? 

18 	 A. 	I don't know. 

	

19 	 Q. 	You said you left with him, though? 

20 	 A. 	No, I didn't leave with him from 

	

22 	Rascals. 

22 	 Q. 	I'm sorry, I misunderstood. 

22 	 Did you leave Rascals alone? 

24 	 A. 	Yes. 

25 	 Q. 	Do you recall about how many hours 

33 

niAT10.1-1 niurmi4 	I1WPCP7111AV ^^TVIMM 17 .E. MMMMMM 

182 



totally you spent from the first time you met Mr. 

	

2 	Moraga until the time you left Rasca3s? 

	

3 	 A. 	Five hours maybe. 

	

4 	 Q. 	After you left Mr. Moraga at Rascals and 

	

5 	went home, did you have any intention of seeing him 

	

6 	socially again? 

	

7 	 A. 	No. 

Q. 	Can you explain to the jury how you came 

	

9 	to make that decision? 

	

10 	 A. 	He said some things to me that I didn't 

	

11 	appreciate him saying and making movements on mR 

	

12 	that I didn't like. 

	

13 	 Q. 	Can you tell the jury what he said to 

	

14 	you? 

	

15 	 A. 	He said he wanted me to he his mama. 

	

16 	 Q. 	From that last time that you left 

	

17 	Mr. Moraga at Rascals until the date we are going to 

	

16 	talk about December 5th, did you ever see him 

	

19 	again? 

	

20 	 A. 	Yes, 

	

21 	 Q. 	At your request? 

	

22 	 A. 	No. 

	

23 	 Q. 	Would you describe to the jury how it 

	

24 	came about that you saw him? 

	

25 	 A. 	I have seen him on the street by my 
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1 	apartment when I was coming home at night. I have 

	

2 	seen him when I went Into Players to see if my 

	

3 	daughter was there, Each time he approached me 

	

4 	wanting to talk to me and I told him to get away 

	

5 	from me. 

	

6 	 Q. 	Did you aver invite Mr. Moraga to your 

	

7 	apartment? 

	

a 	 A. 	No. 

	

9 	 4- 	To your knowledge, did he know where you 

	

10 	lived? 

	

11 	 A. 	No. 

	

12 	 Q. 	Did you ever tell him where you lived? 

	

13 	 A. 	No. 

	

14 	 Q. 	On December 5th, 1989, did you come home 

	

15 	to take your daughter Jodi to work? 

	

lb 	 A. 	Yes. 

	

17 	 Q. 	Do you know about what time you got 

	

18 	home? 

	

19 	 A. 	Approximately 730. 

	

20 	 Q. 	Would that be in the morning? 

	

21 	 A. 	Yes, a.m. 

	

22 	 Q. 	Was Jodi up? 

	

23 	 A. 	Yes. 

	

24 	 Q. 	Would you describe for the ladies and 

	

25 	gentlemen of the jury whet took place as you were 
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I 	getting ready to take Jodi to work? 

	

2 	 A. 	Well, she was trying to find her watch 

	

3 	and she knew she had left it on the table downstairs 

	

4 	and we were in a hurry and she started missing other 

things like money out of her wallet, and T told 

	

6 	her -- I said, well, You know, I'll search for these 

	

7 	things, but we have ant to take you to work, ynu 

	

8 	know. So we were in kind of a rush to get her to 

	

9 	work. 

	

10 	 Q. 	Did you take her to work? 

	

11 	 A. 	Yes, 

	

12 	 Q. 	When you left your apartment to take her 

	

13 	to Work, did you lock the door? 

	

14 	 A. 	Yes. 

	

15 	 Q. 	Did you use your keys? 

	

16 	 A. 	Yes. 

	

17 	 Q. 	What time did you get back to your 

	

18 	apartment atter you Look Jodi to work? 

	

19 	 A. 	Approximately 8:00, 815. 

	

20 	 Q. 	And that would be in the morning as 

	

21 	well? 

	

22 	 A. 	Yea. 

	

23 	 Q. 	What did you do once you got back to your 

	

24 	apartment? 

	

25 	 A. 	I went straight to bed because I had to 
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get up and go to work at 2:00. 

2 	 Q. 	Is your apartment a one bedroom or two 

	

3 	bedroom? 

	

4 	 A. 	It's two bedroom. 

Q. 	Xs it double level? 

	

6 	 A. 	Yes. 

	

7 	 Q. 	Are both of the bedrooms logatod 

	

a 	upstairs? 

	

9 	 A. 	Yes. 

	

JO 	 Q. 	what else Is upstairs? 

	

11 	 A. 	Two restrooms, just two bedrooms, and two 

	

12 	restrooms. 

	

13 	 Q. 	After you went to sleep, did something 

	

14 	awaken you? 

	

15 	 A. 	Yes. 

	

16 	 Q. 	What was that? 

	

17 	 A. 	Approximateiy about 1230, there was a 

	

18 	knock on the door or maybe even the doorbell rang. 

	

19 	I think the doorbell rang, and I went downstairs and 

	

20 	I opened the door a little bit, and he WaS standing 

	

21 	there. 

	

22 	 Q. 	Who was standing there? 

	

23 	 A. 	Roy Moraga. 

	

24 	 Q. 	And that's the gentleman you just 

	

25 	identified in court? 
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1 	 A. 	Yes. 

	

2 	 Q. 	And had he ever been over to your house 

	

3 	or apartment before? 

	

4 	 A. 	No. 

	

6 	 Q. 	What did you say to him and what did he  

	

a 	say to you? 

	

7 	 A. 	I asked him -- I asked how did you find 

	

8 	out where I lived and I told him that he had woke me 

	

9 	up, to leave me alone. When I asked him how he knew 

	

10 	where I lived, he said, "I've always known where you 

	

11 	lived." 

	

12 	 Q. 	What did you do once this conversation 

	

13 	ended? 

	

14 	 A. 	I shut the door and bolted it and went 

	

15 	back to bed. 

	

16 	 Q. 	And that was about noon? 

	

17 	 A. 	Approximately 12:30. 

	

18 	 Q. 	When you sleep, do you sleep in pajamas 

	

19 	or An the nude or how do you sleep? 

	

20 	 A. 	I eleep in the nude. But I hod my 

	

21 	housecoat on. 

	

22 	 Q. 	So when you answered the door, you had a 

	

23 	housecoat on? 

	

24 	 A. 	Yee. 

	

25 	 Q. 	Did you ever see Mr. Moraga again that 
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I 	day? 

2 	 A. 	Yes. 

3 	 Q. 	When is the next time you saw Mr. 

4 	Moraga? 

5 	 A. 	A quarter til 200. 

6 	 Q. 	And where was that? 

7 	 A. 	He -- In my bedroom. 

	

Q. 	Did you invite him in there? 

9 	 A. 	No. 

10 	 Q. 	At that time, did you know how he got 

11 	in? 

12 	 A. 	No. 

13 	 Q. 	Would you describe fnr the ladies and 

14 	gentlemen of the jury what happened? 

15 	 A. 	I woke up because my -- the stairs were 

16 	creaking and I thought It might be my daughter, but 

17 	I woke up and I saw a person's arm slip In Like to 

18 	my daughter's bedroom and so I sat up in bed and Y 

19 	honored, "Who is it," and no one answered and I 

20 	said, "Jodi," and no one answered. Then I got out 

21 	of bed and I went to the door, my bedroom door and 

22 	he just appeared'there, just suddenly. 

23 	 Q. 	When you say he, who do you mean? 

24 	 A. 	Roy Moraga. He just appeared suddenly in 

25 	my bedroom hallway or -- and I started screaming, 
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1 	"How did you get into my apartment," and I ran to 

	

a 	the bathroom window I had left open that night and T 

	

3 	screamed, "Someone call the police," 

	

4 	 Q. 	What happened after that? 

	

8 	 A. 	He grabbed me, he grabbed my mouth. He 

	

6 	was behind me and he grabbed my mouth and drug me 

	

7 	over to the bed and threw me on the bed. 

	

a 	 Q. 	What did he do once you were an the bed? 

A. 	I started kicking him and I was fighting 

	

10 	him and he said, he said, "please don't dn that," 

	

ii 	and X thought, you know, T thought for a split 

	

22 	second he wasn't going to hurt me, So I got Up nff 

	

13 	the bed and T ran to the doorway and he pushed me 

	

14 	down the stairs and we have a brick wall at the end 

	

15 	of about five or six stairs and I fell Into the 

	

16 	brick wall. He came down, he grabbed me again. 

	

17 	This time he had his arm around my neck. He twisted 

	

18 	my other arm and he drug ma back up the stairs and 

	

19 	then he threw me down on the bed and I was like 

	

20 	hyperventilating. I couldn't breathe and -- 

	

21 	 Q. 	What did he do, if anything, once he had 

	

22 	you on the bed? 

	

23 	 A. 	He unzipped his pants and started raping 

	

24 	me. 

	

25 	 Q. 	I know that this is difficult, hut I need 
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1 	you to let the ladies and gentlemen of the jury 

2 	understand what you mean by rape, what did he do to 

3 	you? 

4 	 A. 	He inserted his penis into my vagina. 

5 	 Q. 	Did you want him to do this to you? 

6 	 A. 	No. 

7 	 Q. 	Do you remember, if you can, what he was 

8 	wearing that day? 

9 	 A. 	glue jeans and a white shirt. 

10 	 Q. 	Did he ever take all of his clothes off, 

11 	If you remember? 

12 	 A. 	At one time, he did take bin shirt off. 

13 	I think it was a sweat shirt of some sort. Re did 

14 	take that off, but he never took his jeans off'. 

25 	 Q. 	Do you remember anything at all abnut any 

16 	other clothing he may have had on? 

17 	 A. 	A leg brace, that's all I can remember -- 

18 	well, he didn't have the leg brace on then, no. 

19 	 Q. 	Had he taken It off? 

20 	 A. 	Yes. 

21 	 Q. 	At some point? 

22 	 A. 	1' think he left it downstairs. 

23 	 Q. 	no you know whether or not he 

24 	ejacuulated? 

25 	 A. 	Yes. 
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1 	 Q. 	He did? 

2 	 A. 	Yes. 

3 	 Q. 	Did there come a point when he ceased 

4 	having sex with you and removed his body from your 

5 	body? 

6 	 A. 	Yes. 

7 	 Q. 	What happened after that? 

8 	 A. 	I started telling him I needed a drink of 

9 	water. I wanted to get away from him, I just wanted 

10 	to get away from him. X went downstairs to get a 

11 	drink of water. 	I was just -- I didn't know what to 

32 	do at that point. He could have killed me, I didn't 

13 	know. 

14 	 Q. 	Were you alone? 

16 	 A. 	He followed me downstairs. He was there 

18 	the whole time. 	I got a drink of water. I sat In 

17 	the living room for awhile, He sat there talking to 

18 	me. 

19 	 Q. 	Do you recall what he said to you? 

20 	 A. 	Ho. 

21 	 Q. 	What he was talking about? 

22 	 A. 	I didn't care. 	r don't remember. 

23 	 Q. 	That's all right. 

24 	 A. 	He kept telling me he wanted me to take a 

25 	shower. So finally T went back up stairs. I 
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1 	thought maybe if I took a shower, he would leave and 

	

2 	so I jumped in the shower, r got back out and then I 

	

3 	like had a towel around me at the tAme. He was 

	

4 	standing in my bedroom and then he threw me down on 

	

5 	the bed again and raped me again. 

	

6 	 Q. 	NOW, when you say that he raped you 

	

7 	again, are we talking about the same type of -- 

	

8 	 A. 	Yes. He inserted his penis into my 

	

9 	vagina. 

	

10 	 Q. 	Thank you. 

	

11 	 Did you want him to do it this time? 

	

12 	 A. 	No. 

	

13 	 Q. 	Did you tell him that? 

	

14 	 A. 	Yes. 	I kept saying don't do this. 

	

15 	 O. 	And what was his response? 

	

16 	 A. 	I don't know. 

	

17 	 Q. 	Do you know whether or not he ejacuulated 

	

18 	this time? 

	

19 	 A. 	I think he did. but I don't know. 

	

20 	 Q. 	Once this sexual act was completed, what 

	

21 	did he do? 

	

22 	 A. 	He went Into the restroom and started 

	

23 	washing himself off with a towel in there. That's 

	

24 	when I went back downstairs and I grabbed the phone 

	

25 	and I called my daughter and I told her, I said, 
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1 	"Call the police. 	I have just been raped," and T 

	

2 	hung up because I knew I only had a short period of 

	

3 	time to talk to her because / knew where he was and 

	

4 	I knew that he would be coming back down those 

	

5 	stairs any minute. 

	

6 	 Q. 	Did he in fact come back down those 

stairs? 

	

8 	 A. 	Yes. 

	

9 	 Q. 	At what point from the time that you were 

	

10 	talking to your daughter, what point did he come 

	

11 	beck downstairs? 

	

12 	 A. 	I heard him coming down. He was about 

	

13 	halfway down the stairs when I hung up the phone. 

	

14 	 Q. 	nu) he ask you any questions regarding 

	

15 	you being on the phone? 

	

16 	 A. 	Yes. 	He said, "I hope you dAdn't call 

	

17 	the narcs, or the police," or something. 

	

15 	 Q. 	Did he stay around your apartment for Any 

	

19 	length of time after this or did he leave right 

	

20 	away? 

	

21 	 A. 	He left right away, approximate3y three 

	

22 	or four minutes later, 

	

23 	 Q. 	Did he have an occasion you indicated 

	

24 	that he was upstairs. ho you know whether or not he 

	

25 	showered? 
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1 	 A. 	No, I think he was just washing himself 

	

2 	off. 

	

3 	 MS. LIPPTS: May T approach the witness, 

	

4 	your Honor? 

	

5 	 THE COURT: Yes. 

	

6 	 Q. 	(RY MS. LIPRIS) 	Ms. Hawk, I'm going to 

	

7 	shnw you what's been marked for identification an 

	

8 	State's proposed Exhibit 1, 2 and 3, which are all 

	

9 	photographs, 	As to State's proposed Exhibit 1, 

	

10 	could you tell the jury what that is? 

	

11 	 A. 	That's my bed. 

	

12 	 Q. 	Is that where the sexual acts took place 

	

13 	that you just described? 

	

14 	 A. 	Yes. 

	

15 	 Q. 	AS to State's proposed Exhibit No. 2, can 

	

10 	you tell me what this is? 

	

17 	 A. 	That's our restroom. 

	

18 	 Q. 	Is it the restroom upstnArs? 

	

19 	 A. 	Downstairs. 

	

20 	 Q. 	Did the defendant have an occasion to go 

	

21 	into this restroom downstairs? 

	

22 	 A. 	Yes. 

	

23 	 Q. 	At what point? 

	

24 	 A. 	When be came down, after I got off the 

	

25 	phone, I went in to the kitchen to get another glass 
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of water and he went in there and I heard him 

	

2 	spraying his hair. He was combing hie hair and 

	

3 	spraying it. I heard him doing that. 

	

4 	 Q. 	You didn't see it, but you heard? 

	

6 	 A. 	r heard him spraying his hair. 

	

6 	 Q. 	State's proposed Exhibit No. 3, As this 

once again a close-up of some items in your 

	

8 	downstairs bathroom? 

	

9 	 A. 	Yes. 

	

10 	 Q. 	Thank you. 

	

11 	 After the defendant finished whatever he 

	

12 	was doing An the bathroom, did he stick around very 

	

13 	long or did he leave? 

	

14 	 A. 	No, he left almost immediately after 

	

16 	that. 

	

16 	 Q. 	Once he left, what did you do? 

	

17 	 A. 	My girlfriend called while he was there 

	

18 	and I answered the phone and she was asking me 

	

19 	questions because my daughter called her. I think 

	

20 	was talking to my girlfriend. 

	

21 	 Q. 	Did the police eventually arrive? 

	

22 	 A. 	Yes. She stayed on the phone with me 

	

22 	because she was asking me questions and I was 

	

24 	talking to her and she stayed there until the police 

	

25 	got there. She stayed on the phone. 
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1 	 Q. 	Did several police officers respond? 

2 	 A. 	Yes. 

3 	 Q. 	Did one of those police officers take you 

4 	to an area where mr. Moraga was? 

	

5 	 A. 	Yes. 

Q. 	With some other police officers? 

	

7 	 A. 	Yee. 

Q. 	And did you identity him as having done 

	

9 	this to you for those officers? 

	

10 	 A. 	Yes, I did. 

	

11 	 Q. 	Were you then transported to the 

	

12 	hospital? 

	

13 	 A. 	Yes. 

	

14 	 Q. 	Once at the hospital, would you describe 

	

15 	for the ladies and gentlemen what took place at the 

	

16 	hospital? 

	

17 	 A. 	What took place at the hospital? 

	

18 	 Q. 	Yes. 

	

19 	 A. 	Really? 

	

20 	 Q. 	Please. 

	

21 	 A. 	I was taken into an examining room. They 

	

22 	examined every part of my body. They gave me a 

	

23 	pelvic examination, 

	

24 	 Q. 	Did your daughter eventually meet you at 

	

25 	the hospital? 
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1 	 A. 	Yes. 

	

2 	 Q. 	To take you home? 

	

3 	 A. 	Yes. 

	

4 	 MS. LIPPIS: 	I have nothing further. 

	

8 	 THE COURT: Cross examination. 

	

6 	 MR. HILLMAN: Thank you. 

	

7 	 CROSS-EXAMINATION 

	

6 	BY MR. HILLMAN. 

	

9 	 Q. 	Ms. Hawk, you stated the first time you 

	

10 	met Mr. Moraga was at Players: is that correct? 

	

11 	 A. 	Yes. 

	

12 	 Q. 	And he introduced himself as being Roy 

	

13 	Moraga at that time? 

	

14 	 A, 	Ho. 

	

15 	 Q. 	You stated that he walked up to and he 

	

16 	asked you what time it was; is that correct? 

	

17 	 A. 	Yes, sir. 

	

18 	 Q. 	And you were sitting in the pickup truck 

	

19 	at that time? 

	

20 	 A. 	Yes, I was. 

	

21 	 Q. 	And then you invited him to sit In your 

	

22 	truck with you? 

	

23 	 A. 	Yes. He complained his leg was hurting 

	

24 	and he -- 

	

25 	 Q. 	Okay. And you said you had a few 
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I 	drinks. Did you have a few drinks inside the 

2 	truck? 

3 	 A. 	Yes. 

4 	 Q. 	Did you have drinks with you or did he 

5 	bring drinks in with him? 

6 	 A. 	He had a couple drinks. 

7 	 Q. 	Do you remember what they were? 

8 	 A. 	No. no I remember what he drank or what 

9 	T drank? 

10 	 Q. 	Do you remember either of those, do you 

11 	remember what you drank? 

12 	 A. 	I remember I drank rum and Coke. 	I don't 

13 	know what he drank. 

14 	 Q. 	Where did those drinks come from? 

15 	 A. 	He went in and got them :inside Players. 

16 	 Q. 	Row long were you in the parking lot 

17 	there at Players? 

18 	 A. 	Approximately four hour!". 

29 	 Q. 	Do you remember what you were talking 

20 	about? 

21 	 A, 	Not really. 

22 	 Q. 	Just genera] talk back and forth? 

23 	 A. 	Right, just general talk. 

24 	 Q. 	Dld you -- what made you decide to go 

25 	over to Rascals? 
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2 	 A. 	It was getting cold out. 

	

2 	 Q. 	So then you went to Rascals so you could 

	

3 	go inside the establishment? 

	

4 	 A. 	Yes. 

	

5 	 Q. 	Did you and Mr. Moraga have a sexual 

	

6 	encounter inside the pickup truck that evening? 

	

7 	 A. 	No. 

	

8 	 Q. 	And this was approximately three weeks 

	

9 	before necember 5th? 

	

10 	 A. 	Yes. 

	

11 	 Q. 	Did you see Mr. Moraga between -- strike 

	

12 	that, please. 

	

13 	 A. 	Could I bring up something? 

	

14 	 MS. LIPPIS: Penny, you just have to 

	

15 	respond to the questions. 

	

16 	 Q. 	tHY MR. HILLMAN) You stated that on 

	

17 	December 5th, when Mr. Moraga left, that you were on 

	

18 	the phone, is that correct, to the best of your 

	

19 	recollection? 

	

20 	A. 	Yes, I was on the phone with my 

	

21 	girlfriend. 

	

22 	 Q. 	Do you remember which girlfriend it was? 

	

23 	 A. 	Yes. Her name is Loretta Fowler. 

	

24 	 Q. 	Did you ever see Mr. Moraga socially 

	

20 	again between the incident at Players and December 
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1 	5th? 

2 	 A, 	No. 

	

3 	 Q. 	Did you ever speak to him? 

	

4 	 A. 	Just to tell him to leave me alone. 

	

5 	 MR. HILLMAN: I have no further 

	

6 	questions, your Honor. 

	

7 	 THE COURT: Redirect? 

	

a 	 MS. LIPPIS: 	No. 

	

9 	 THE COURT: You may step down, Ms. Hawk. 

	

10 	Do not discuss your testimony with any other 

	

11 	witnesses, Ms. Hawk. 

	

12 	 THE WITNESS: Okay. 

	

13 	 THE COURT: Your next witness. 

	

14 	 MS. LIPPIS: 	William Gomez. 

	

15 	 WILLIAM °GHEE, 

	

16 	having been first duly sworn to tell the truth, the 

	

17 	whole truth and nothing but the truth, testified and 

	

18 	said as follows: 

	

19 	 DIRECT EXAMINATION 

	

20 	BY MS. LIPP'S: 

	

21 	 Q. 	Wou]d you state your name, please, for 

	

22 	the record and spell your last name? 

	

23 	 A. 	William Gomez, G-0-m-E-7.. 

	

24 	 Q. 	Mr. Oomez, I'd like to direct your 

	

25 	attention to December 5th, 1989. Do you recall 
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1 	where you were working at that time? 

	

2 	 A. 	It was picking up the grounds because Tim 

	

3 	a grounds keeper for the complex there. 

	

4 	 Q. 	would that be the complex located at 1000 

	

5 	Dumont? 

	

6 	 A. 	Yes. 

	

7 	 Q. 	On that date and time, did you have an 

	

8 	occasion late in the afternoon or later in the 

	

0 	afternoon to be interviewed by police officers? 

	

10 	 A. 	Yes, I did. 

	

11 	 Q. 	And what was that regarding? Why were 

	

12 	you interviewed? 

	

13 	 A. 	Because there was an incident, a woman 

	

14 	had been raped in one of the apartments there. 

	

15 	 Q. 	And did you In fact give a handwritten 

	

16 	statement to the police officers? 

	

17 	 A. 	Yes, I did. 

	

18 	 Q. 	Would you tell the jury why you gave a 

	

19 	statement to the poLice officers? 

	

20 	 A. 	Well, I was going about my own business 

	

21 	picking up the grounds and I happen to hear somebody 

	

22 	yell out, "Help, please somebody help," and I tried 

	

23 	to pinpoint from what direction it was coming from, 

	

24 	but It was so short and quick, I never really got a 

	

25 	chance to figure out where it was coming from. 
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• 
Q. 	Al] right. These few words that you did 

2 	hear, however, 41d they come from a man or a woman? 

	

3 	 A. 	It was a woman's voice. 

4 	 Ms. LIPPTS: Thank you. I have nothing 

	

5 	further. 

THE COURT; CrOas examination. 

	

7 	 MS. LIPPTS: Excuse me, Judge, I do have 

one more. 

9 	 Q. 	(BY MS. LIPPIS) Do you recall 

	

10 	approximately what time you heard these screams? 

A. 	200, some time after 2:00. 

	

12 	 That would be two in the afternoon? 

	

13 	 A. 	Yeah. 

	

14 	 MS. LIPPIS: Thank you. Nothing 

	

15 	further. 

	

16 	 THE COURT: Cross examination. 

	

1? 	 CROSS-EXAMZNATION 

	

IB 	BY MR. HILLMAN: 

	

is 	Q. 	Mr. Gomez, how do you know what time it 

	

20 	was? 

	

21 	 A. 	T wear a watch all the time and 

	

22 	cowstantly look at my watch. 

	

23 	 Q. 	And you were working, I'm sorry, you were 

	

24 	working at the apartment complex that day? 

	

25 	 A. 	Yeah. 

53 

PATSY K. SMITH. OFFICIAL COURT REPORTER 

202 



	

1 	 Q. 	And doing What? 

	

2 	 A. 	Picking up the grounds. 

	

3 	 MR. HILLMAN: I have no further 

	

4 	questions. your Honor. 

	

5 	 THE COURT: Anything further? 

	

6 	 MS. LIPPIS: 	Not by the State. 

THE COuRT: You may step down, 

	

8 	Mr. Gomez. 

	

9 	 Your next witnesses. 

	

10 	 MS. LIPPIS: Your Honor, with the Court's 

	

11 	permission, I have a nurse from the detention 

	

12 	center, may I call her out of order? 

	

13 	 THE COURT: Yes. 	Is that any problem, 

	

14 	Mr. Wil/man, 

	

15 	 MR. HILLMAN: That's fine. 

	

16 	 HELEN V. PRESCOTT, 

	

17 	having been first duly sworn to tell the truth, the 

	

18 	whole truth and nothing but the truth, testified and 

	

19 	maid as follows 

	

20 	 DIRECT EXAMINATION 

	

21 	BY MS. LIRP1S: 

	

22 	 Q. 	Wou]d you state your full name for the 

	

23 	record, please, and spell your last name? 

	

24 	 A. 	Helen V. Prescott, P-R-E-S-C-0-T-T. 

	

25 	 Q. 	Ms. Prescott, how are you employed? 
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2 	County Detention Center. 

A. 	1 , m a registered nurse at the Clark 

3 	 Q. 	Are you licensed by the State of Nevada, 

4 	State Board of Nursing as a registered nurse? 

5 	 A. 	Yee, I am. 

6 	 Q. 	Are parts of your responsibilities the 

7 	withdrawal of whole blood from human beings? 

8 	 A, 	Yes. 

9 	 Q. 	When a person is booked on a charge of 

10 	rape, is it standard procedure to withdraw blood 

11 	from that arrestee7 

12 	 A. 	Tf the officer requests, yes. 

13 	 Q. 	Do you have any independent recollection 

14 	of withdrawing blood from a person identified to you 

15 	an Roy Moraga? 

16 	 A. 	T do. 

17 	 Q. 	Do you recall what Mr. Moraga looks 

18 

19 	 A. 	1 dn. 

20 	 Q. 	Do you see him present In court today? 

21 	 A. 	Yes. 

22 	 Q. 	Would you point to him, please, and 

23 	describe an article of clothing that he is wearing? 

24 	 A. 	Sitting over there and he has a black 

25 	shirt on. 
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MS. LIPPTS: Thank you. 

2 	 May the record reflect identification of 

3 	the defendant? 

4 	 THE COURT: Yes, 

a 	Q. 	(BY MS. LIPPTS) Did an officer of the 

6 	Las Vegas Metropolitan Police Department request 

7 	that you draw blood from Mr. Moraga? 

	

A. 	Nees, he did. 

9 	 Q. 	Was that Officer Novack? 

10 	 A. 	Yes, it was. 

11 	 Q. 	Did you in fact draw blood then from 

12 	Mr. Moraga? 

13 	 A. 	Yes, I did. 

14 	 Q. 	Is that a regular part of your duties and 

IS 	are you licensed to do so? 

16 	 A. 	Yes, I am I.V. certified in the State of 

17 	Nevada. 

la 	 Q. 	Thank you. 

39 	 Once the blood was withdrawn from M. 

20 	Moraga, what did you do with it? 

21 	 A. 	I gave it to the officer. 

22 	 Q. 	That would be Officer Novack? 

23 	 A. 	Officer Novack. 

24 	 Q. 	Was Officer Novack present when you 

25 	withdrew the blood? 
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A. 	Yea, he was. 

Q. 	From the time you withdrew the blond or 

	

3 	at the time, did you keep it in your sole care, 

	

4 	clistodY1 and control until you personally delivered 

	

6 	it to Officer Novack? 

	

6 	 A. 	Yes, I did. 

Q. 	Was it delivered to Officer Novack 

	

S 	directly upon you have withdrawing Jr and dating it 

and sealing it? 

	

10 	 A. 	Yes. 

11 	 MS. LIPPTS: 	Thank you. 

	

12 	 Nothing further. 

	

13 	 THE COURT: Cross examination. 

	

14 	 MR. HILLMAN: No questions. 

	

15 	 THE COURT: You may step down, 

	

16 	Ms. Prescott. 

	

17 	 THE WITNESS: Thank you, sir. 

	

18 	 THE COURT: Your next witness. 

	

19 	 MS. LTPPTS: Thank you, your Honor. 

	

20 	Michael Harper. 

23 	 MICHAEL CHARLEs HARPER, 

	

22 	having been first duly sworn to tell the truth, the 

	

23 	whole truth and nothing but the truth, testified and 

	

24 	said as follows: 

25 
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1 	 DTRFCT EXAMINATION 

	

2 	RV MS. LIFFIS: 

	

3 	 Q. 	Would you state your full name, p/ease, 

	

4 	for the record and spell your last name? 

	

5 	 A. 	My name is Michael Charlee HarpLbr, 

	

6 	H-A-R-P-E-R. 

	

7 	 Q. 	Thank you, Mr. Harper. 

Mr. Harper, I'd like to direct your 

	

9 	attention to December 5th, 14189. Could you tell the 

	

10 	jury where you were employed, sir? 

	

11 	 A. 	1 was employed at Court Yard Gardens. at 

	

12 	1000 Dumont Boulevard, Las Vegas. 

	

13 	 Q. 	on that date and time, did you have an 

	

14 	occasion to give a handwritten statement to a 

	

15 	representative of the Las Vegan Metropolltao Police 

	

16 	Department? 

	

17 	 A. 	yes, malam, I did. 

	

18 	 Q. 	Would you tell the jury the reason why 

	

19 	you were asked to give that statement? 

	

20 	 A. 	I witnessed an individual who was removed 

	

21 	from the property a tew days before, who I thought 

	

22 	was incarcerated, come onto the property fully 

	

23 	dressed. 

	

24 	 Subsequently, I was working with somebody 

	

25 	from the cable T.V. company repairing broken water 

58 

PATSY K. SMITH. OPPICITAL COURT REPORTER 

207 



I 	pipes that they had broke while working. 

2 	 Q. 	Can I low you down for a minute? 

3 	 A. 	Yes. 

4 	 Q. 	I just want to see if we can direct this 

5 	a little bit, you witnessed a person come on the 

• property; is that correct? 

7 	 A. 	That I knew he wan removed because he 

• was. 

9 	 Q. 	Well, he was removed from the property? 

10 	 A. 	Yes. 

11 	 Q. 	Al] right. 	Ts the person present in 

12 	court today? 

13 	 A. 	Yes, ma'am, he is. 

14 	 Q. 	Would you please point to him and 

16 	describe an article of clothing that he is wearing? 

16 	 A. 	Black shirt. 	Dark glasses. 

17 	 MS. LIPP1S: May the record reflect 

113 	:Identification of the defendant? 

19 	 THE COURT: Yes. 

20 	 Q. 	(BY MS. LIPPIS) 	Do you recall 

21 	approximately what time you saw this person you just 

22 	identified come onto the property on Dumont? 

23 	 A. 	I believe it was some time after 

24 	lunchtime. 	/ cannot be precise. So much time has 

25 	gone by. 
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Q. 	Once he came onto the property, did you 

2 	have an occasion to see him again later on? 

3 	 A. 	Yes, ma'am, 'I did. 

4 	 Q. 	You can sit up, that's okay. The mike 

5 	will pick up your voice you are going to break your 

6 	back. 

7 	 A. 	Okay. 

8 	 Q. 	Would you describe for the jury what 

9 	condition the defendant was in the next time you saw 

10 	him? Was he dressed, undressed? 

11 	 A. 	He was partially undressed with a white 

12 	leg brace In his arm, no shirt on, I could see 

13 	tattoos on his stomach and on his arms and he 

14 	described to me, in so many words, a sexual contact 

16 	with somebody. T thought it was juat -- I don't 

16 	know what he said had really happened. 

17 	 Q. 	In your written statement for the police 

18 	officers, did you indicate what you recalled him 

19 	saying? 

20 	 A. 	Yes, ma'am. 

21 	 Q. 	Would you tell the jury what he said? 

22 	 A. 	I was walking past the staircase and this 

23 	individual was coming down from the second floor and 

24 	RS I went past, he was pretty much behind me on the 

2fi 	ground level and he made the comment that he had 
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1 	just had sex with a woman and that it waen't the 

2 	best piece of ass that he ever had, but he had 

3 	knocked her around a little bit to get it, and be 

4 	came twice and his dick was still hard and he was 

5 	rubbing his crotch area. 

6 	 Q. 	Those were his words? 

7 	 A. 	Those were his words. Like I say, a lot 

of time transpired, but in context and what was 

9 	said, I have no doubt to my testimony. 

10 	 Q. 	Were those words, "not the beat piece of 

11 	ass I ever had"? 

12 	 A. 	Yes. 

13 	 Q. 	And, "his dick was etill hard"? 

14 	 A. 	Yes. 

15 	 Q. 	Those were his words? 

16 	 What did he do after he said these things 

17 	to you? 

15 	 A. 	He went his way and I went my way. There 

19 	was no other comments. I rushed forward quicker and 

20 	went into the direction of the office to tail the 

21 	personnel there that this individual was on the 

22 	property and that he had made some gross sexual 

23 	comments about a sexual contact with a woman. 

24 	 Q. 	And, evidently, the defendant went 

26 	another way: is that correct? 
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I 	 A. 	Pardon. 

	

2 	 Q. 	The defendant left the area to your 

knowledge? 

	

4 	 A. 	Yen. He went to the right and I went to 

	

5 	the left. 

	

6 	 Q. 	Do you recall about approximately how 

	

7 	much longer it was until you were contacted by the 

police or you saw the police in the area on the 

	

9 	property? 

	

10 	 A. 	It was probably within minutes because t 

	

11 	went up to the office and told the office personnel 

	

12 	and next thing T knew, why the police are here and I 

	

13 	don't knOw and 1 went right out to the street and 

	

14 	talked to a policeman in the car, "Hey, this 

	

15 	individual you removed him a few days before. He is 

	

16 	hack on the property. I don't think he belongs here 

	

17 	and he came downstairs undressed and was talking 

	

18 	about gross sexual activity with a woman." 

	

19 	 Q. 	Had the police Indicated to you that they 

	

ZO 	had arrived on the property to investigate/ 

	

21 	 A. 	No; no. 	If I can jump and tell you 

	

22 	exactly what was said by the police officer. 

	

23 	 Q. 	Well, the police officers will be here to 

	

24 	testify. So we will get that from him. 

	

25 	 A. 	Okay. 
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1 	 Q. 	Did you give the pn1ice officer a 

	

2 	description of the man who was on the property? 

	

3 	 A. 	Yee, 1 did. 

	

4 	 MS. LIPPIS: Thank you. 	I have nothing 

	

5 	further. 

	

6 	 THE COURT: Cross examination. 

	

7 	 cRoss-ExAmTNATTou 

	

a 	RV MR. HILLMAN: 

	

9 	 Q. 	Mr. Harper, this was December the 6rh; As 

	

10 	that correct? 

	

11 	 A. 	Yes, sir. 

	

12 	 Do you remember If it was warm out or 

	

13 	cold out that day? 

	

14 	 A. 	It was warm. 

	

15 	 Q. 	Were you wearing a Jacket? 

	

16 	 A. 	1 can't remember that. 	I probably 

	

17 	wasn't. 	I was working, I did hard physical labor. 

	

16 	So even if it was cool weather to some people, it 

	

19 	wasn't to me. 

	

20 	 Q. 	Was Mr. Muraga wearing a Jacket? 

	

21 	 A. 	I believe he had one. 	I can't remember 

	

22 	exact pieces of clothing that people wore. 

	

23 	 Q. 	Have you talked to other people, people 

	

24 	An the apartment complex about this case at all? 

	

26 	 A. 	I don't think so because shortly 

63 

PATSY K. SMITH. OFFICIAL COURT ,REPORTER 

212 



afterwards, I had left. 

	

2 	 Q. 	no you remember talking to Jean Behl 

3 	about this case? 

	

4 	 A. 	I did have a conversation with her but it 

5 	wasn't 3n detail. 	I don't know her personally. 

	

6 	 Q. 	Do you remember about when that was in 

	

7 	relationship to this Incident? 

	

8 	 A. 	No, T don't. 	I had problems at work wfth 

	

9 	my employers at the time and I was in preparation to 

	

20 	leave. 

	

21 	 Q. 	Did you talk to Jean Beni before or after 

	

12 	you 3eft in your employment? 

	

13 	 A. 	Jnat before. 	I had already terminated 

	

24 	employment, and I was concerned, and I didn't know 

	

15 	where T was going to be going or what I waR gning to 

	

16 	do because I was wrongfully treated on my employment 

	

37 	and I terminated my employment there. 

	

18 	 Q. 	And you talked to Jean Behl about this 

	

19 	incident and missing watch; is that cnrrect7 

	

20 	 A. 	No; no, because I don't know anything 

	

21 	about anything except for my contact with the person 

	

22 	r know of as Sonny. 

	

23 	 Q. 	When did you leave your work, what date, 

	

24 	do you recall? 

	

25 	 A. 	I can't give you an exact date. 
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1 	 Q. 	Was it in December or in lanUhry? 

2 	 A. 	It was in January, 

	

3 	 MR. HILLMAN: Thank you. T have no 

4 	further questions. 

	

5 	 MS. LIPPIS: X have nothing further. 

6 	 THE COURT: You may step down, Mr. 

	

7 	Harper. 

THE WITNESS: Thank you. 

	

9 	 THE COURT: Your next witness. 

	

10 	 MS. LIPPIS: Robert Nnvack. 

	

11 	 ROBERT EARL NOVACK, 

	

12 	hhving been first duly sworn to tell the truth, the 

	

13 	whole truth and nothing but the truth, testified and 

	

14 	said as fo1lows: 

	

15 	 DIRECT EXAMINATION 

	

16 	BY MR. MS. LIPPTS: 

	

17 	 Q. 	Officer, would you state your full name 

	

18 	and spell your last name for the record, please? 

	

19 	 A. 	My name is Robert Earl Novak, last name 

20 

	

21 	 Q. 	Are you employed with the Las Vegas 

	

22 	Metropolitan Police Department? 

	

23 	 A. 	Yes, I am. 

	

24 	 Q. 	How long have you been so employed? 

	

25 	 A. 	or ten years. 
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Q. 	Officer, I would like to direct your 

	

2 	attention to December 5th, 1989. Did you have an 

	

3 	occasion to be dispatched to the area of 1000 

	

4 	Dumont, specitiCally apartment R07? 

	

6 	 A. 	Yes, I did. 

	

5 	 Q. 	And what was the purpose of you heinu 

	

7 	dispatched there? 

	

8 	 A. 	It was in reference to a sexual assault 

	

9 	cal]. 

	

10 	 Would you describe for the jury what your 

	

11 	role was? We understand that there were several 

	

12 	officers in fact on the scene already, but what your 

	

13 	role was in this investigation? 

	

14 	 . A. 	1: was dispatched to that area 1000 Dumont 

	

15 	in reference to the sexual assault call. My job at 

	

16 	that time was to make contact with the people An the 

	

17 	area and find out exactly what was going on. 

	

18 	 I was, when I pulled up in front of thini 

	

19 	apartment complex, I was approached by n subject 

	

20 	there who told me he was the gardner for the grounds 

	

21 	at the Dumont complex there. -Re stated that he had 

	

22 	heard some screaming and that a subject had walked 

	

23 	out and gave me the subject's description. 

	

24 	 Q. 	Did you take statements from more than 

	

25 	one person with regard to things that they may have 
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I 	seen or heard just prior to thu dispatch? 

	

2 	 A. 	I took a statement from the -- would you 

	

3 	repeat the question, please? 

• 4 	 Q. 	Sure. Did you ever take more than one 

	

5 	statement from witnesses in the area? 

	

6 	 A. 	At that time I didn't take any 

	

7 	statements. 

	

8 	 Q. 	At some point did you in fact take 
; 

	

9 	statements? 

	

10 	 A. 	Yes I did. 

	

11 	 Q. 	From more than one person? 

	

12 	 A. 	r believe It was from the gardener from 

• 13 	who I gat the statement from. 

	

14 	 Q. 	Did you take statements from Mr. Gomez 

• 15 	and Mr. Harper, both employees of the apartment 

	

16 	complex? Do you recall? Do you have any 

	

17 	independent recollection? 

	

18 	 A. 	No, I don't. 	I believe it was the next 

	

19 	day that the atatement was obtained from the 

	

20 	gardener. 

	

21 	 MS. LTAPIS: May I approach the witness? 

	

22 	 THE COURT: Yes. 

	

23 	 Q. 	(BY MS. LIPP'S) Officer, I'm showing you 

	

24 	what appears to be handwritten statements from 

	

25 	Michael Harper and William Somaz. To that your 
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I 	signature at the bottom? 

	

2 	 A. 	Yes it J. 

	

3 	 Q. 	And you are correct, the statements weue 

	

4 	taken the following day on the 6th; is that correct? 

	

5 	 A. 	Yes. 

	

6 	 Q. 	Wae that due to tbe fOliow-up 

	

7 	investigation that you were doing? 

	

B 	 A. 	Yes. 

	

9 	 Q. 	With regard to the investigation of a 

10 	sexual assault; As that correct? 

	

11 	 A. 	Yes. 

	

32 	 Q. 	Did you have any communication or did you 

	

13 	interview the victim at all, Penny Hawk? 

	

14 	 A. 	No, I didn't. 

15 	 Q. 	Did you have -- I understand that 

	

16 	Officers Mayo and al/11ns got on the scene at some 

17 	point:3 or at least close by in the area did you meet 

	

18 	with those two officers involved? 

19 	 A. 	Yes, 1 did. 

	

20 	 Q. 	For what purpose? 

	

21 	 A. 	After T had, after 7 was approached by 

	

22 	thn gardener and given the description of the 

23 	suspect who was In the area, I was then dispatched 

	

24 	to the Playero Lounge which was right around the 

25 	corner from that address and the information that 
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1 	the subject might be in that area. I went over to 

	

2 	the Players Lounge and went inside and looked around 

	

3 	and as I was looking for a subject fitting the 

	

4 	description I had 	then heard that there was a 

	

6 	suspect in custody; not in custody, but a suspect 

	

6 	stopped at 920 -- T think it was 920 Sierra Vista by 

	

7 	a plaino/othes anit. 

	

a 	Q. 	Would that have been Mayo and Glint's? 

	

9 	 A, 	Yes, it was. 

	

10 	Q. 	Is 920 Sierra Vista relatively close to 

	

11 	the Dumont address? 

	

12 	 A. 	Yea, it Is. 

	

13 	 Q. 	What type of distance are you talking 

	

14 	about? 

A. 	Hat mile. 

	

16 	 Q. 	.Within a half mile? 

	

1? 	A. 	Within a half mile. 

	

18 	 Q. 	The gardener who gave you the 

	

19 	description, do you recall what description you were 

	

20 	given? 

	

21 	 A. 	I believe it was a description of a 

	

22 	Hispanic looking male, one of the things that I 

	

23 	keyed on, because not too many people are out 

	

24 	running around that the subject had a leg brace and 

	

25 	I believe it was a gray jacket and blue jeans. 
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P. 	 Q. 	That description that you were given, did 

	

2 	you in turn call that into dispatch? 

	

3 	 A. 	That description was not given by me to 

	

4 	dispatch that I recall. 

	

8 	 Q. 	Another officer? 

	

6 	 A. 	There was several units in the area on 

	

7 	the same call. 

	

a 	Q. 	Once you received that information, now 

	

9 	we are at the Players Lounge again, what did you 

	

10 	do? 

	

11 	 A. 	I than got in my vehicle and went over to 

	

12 	the 920 Sierra Vista address. 

	

13 	 Q. 	Where Officers Mayo and Oillins had a 

	

14 	subject stopped; As that correct? 

	

15 	 A. 	Yes. 

	

26 	 Q. 	Do you see that subject present in court 

	

17 	today? 

	

18 	 A. 	Yes I do, 

	

19 	 Q. 	Would you point to him and describe an 

	

20 	article of clothing that he is wearing? 

	

21 	 A. 	He is wearing a black shirt and dark 

	

22 	sunglasses. 

	

23 	 ms. LIPPIS: May the record reflect 

	

24 	identification of the defendant, your Honor? 

	

25 	 THt COURT: Yes. 
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Q. 	(BY MS. LIPP:Es) 	The description that you 

2 	had received from the gardener, did that match the 

	

3 	defendant's description the one who was stopped at 

	

4 	the area with Officers Mayo and Gillins? 

	

A. 	Yes, It did. 

	

6 	 Q. 	Did he have the leg brace with him? 

	

7 	 A. 	Yee, he did. 

	

8 	 Q. 	Was the victim brought to the scene to 

	

9 	make an on scene identification with another 

	

10 	officer, I believe Officer Devitte? 

	

11 	 A. 	Yes. 

	

12 	 Q. 	And to your recollection, was she able to 

	

13 	identify this person? 

	

14 	 A. 	I had gotten the confirmation that nhe 

	

15 	positively 'identified the suspect. 

	

16 	 Q. 	Once that identification was made, what 

	

17 	did you do? 

	

18 	 A. 	I then placed him under arrest for sexual 

	

19 	assault. 

	

20 	 Q. 	Old you then take him to the Clark County 

	

21 	Detention Center where he was booked? 

	

22 	 A. 	Yes, T did. 

	

23 	 Q. 	Did you bring certain items with you 

	

24 	today as a result of the subpoena that I had issued 

	

25 	tO you? 
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